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Legislative Research Commission Notes.
(7/1/92). Although denominated “rules,” the elements of the Kentucky Rules of Evidence were enacted as statutes by the Kentucky General Assembly. See 1990 Ky. Acts ch. 88; 1992 Ky. Acts ch. 324. Originally codified as KRS Chapter 422A in 1990, the Kentucky Rules of Evidence were renumbered by the Reviser of Statutes, effective July 1, 1992, pursuant to 1992 Ky. Acts ch. 324, sec. 34. By an order dated May 12, 1992, the Kentucky Supreme Court “adopt[ed] so much of the Kentucky Rules of Evidence as enacted by HB 241 [1992 Ky. Acts ch. 324] as comes within the rule making power of the Court, pursuant to Ky. Const. sec. 116.”
ARTICLE I.
GENERAL PROVISIONS
Rule 101.  Scope. 
Rule 102.  Purpose and construction. 
Rule 103.  Rulings on evidence. 
Rule 104.  Preliminary questions. 
Rule 105.  Limited admissibility. 
Rule 106.  Remainder of or related writings or recorded statements. 
Rule 107.  Miscellaneous provisions. 
Rule 101.  Scope.
Text
These rules govern proceedings in the courts of the Commonwealth of Kentucky, to the extent and with the exceptions stated in KRE 1101. The rules should be cited as “KRE,” followed by the rule number to which the citation relates.
History
(Enact. Acts 1990, ch. 88, § 1; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Compiler's Notes.
Sections 31 to 35 1992 Ky. Acts 324 read: “Section 31. The repeal KRS 447.030, ‘Acts and compilations of former laws, evidence,’ contained in 1990 Kentucky Acts Chapter 88, Section 92, is hereby repealed.”
“Section 32. The amendments contained in Sections 1 to 28 of this Act statutes enacted in 1990 Kentucky Acts Chapter 88, shall not change the effective date of those statutes.
“Section 33. Repealers specified in Acts 1990 Chapter 88, Section 92 shall become effective July 1, 1992.
“Section 34. The Kentucky Rules of Evidence shall be codified as a separate part of the Kentucky Revised Statutes and not as a chapter thereof. The Reviser of Statutes shall renumber the provisions of this Act and the provisions of the existing KRS Chapter 422A into this separate entity in a manner consistent with the numbering found in the Federal Rules of Evidence.
“Section 35. Whereas the Kentucky Rules of Evidence enacted at 1990 Kentucky Acts Chapter 88 were enacted with an effective date of July 1, 1992, contingent upon adoptions by the Supreme Court of Kentucky, and this date occurs prior to the normal effective date of legislation enacted by this 1992 Regular session of the General Assembly, and this Act contains amendments to those Rules, an emergency is declared to exist, and this Act shall become effective upon its passage and approval by the Governor.”
1992 Ky. Acts chapter 324 was approved by the Governor on April 9, 1992.
The Order of the Kentucky Supreme Court promulgated May 12, 1992 provided, “The Kentucky Supreme Court hereby adopts so much of the Kentucky Rules of Evidence as enacted in HB 241 (1992 Ky. Acts 324) by the General Assembly, as come within the rule making power of the Court, pursuant to Ky. Const., § 116.”
Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Rule 102.  Purpose and construction.
Text
These rules shall be construed to secure fairness in administration, elimination of unjustifiable expense and delay, and promotion of growth and development of the law of evidence to the end that the truth may be ascertained and proceedings justly determined.
History
(Enact. Acts 1990, ch. 88, § 2; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Kentucky Law Journal.
Lawson, Interpretation of the Kentucky Rules of Evidence - What Happened to the Common Law, 87 Ky. L.J. 517 (1998-1999).
Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Cited:  Miller v. Marymount Med. Ctr., 125 S.W.3d 274, 2004 Ky. LEXIS 13 (Ky. 2004); Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
Rule 103.  Rulings on evidence.
Text
(a)  Effect of erroneous ruling.  Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected; and
 	(1)  Objection. If the ruling is one admitting evidence, a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context; or
 	(2)  Offer of proof. If the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.
(b)  Record of offer and ruling.  The court may add any other or further statement which shows the character of the evidence, the form in which it was offered, the objection made, and the ruling thereon. It may direct the making of an offer in question and answer form.
(c)  Hearing of jury.  In jury cases, proceedings shall be conducted, to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury.
(d)  Motions in limine.  A party may move the court for a ruling in advance of trial on the admission or exclusion of evidence. The court may rule on such a motion in advance of trial or may defer a decision on admissibility until the evidence is offered at trial. A motion in limine resolved by order of record is sufficient to preserve error for appellate review. Nothing in this rule precludes the court from reconsidering at trial any ruling made on a motion in limine.
(e)  Palpable error.  A palpable error in applying the Kentucky Rules of Evidence which affects the substantial rights of a party may be considered by a trial court on motion for a new trial or by an appellate court on appeal, even though insufficiently raised or preserved for review, and appropriate relief may be granted upon a determination that manifest injustice has resulted from the error.
History
(Enact. Acts 1990, ch. 88, § 3; amend. 1992, ch. 324, § 1, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. effective May 1, 2007.)

EVIDENCE RULES REVIEW COMMISSION NOTES (2007)

The 2007 amendment to this provision of the Rules makes two changes in the original (1992) rules on preserving errors for review. Both of the changes are in the first subsection of the provision (KRE 103(a)). None of the other subsections are affected by the 2007 amendment.

The first of the changes involves the requirement that a party make “specific” rather than “general” objections when the party desires exclusion of offered evidence. Under the 1992 version of this rule, a party was required to give grounds for objection only when requested to do so by the trial court; under the 2007 amendment, a party is required to state grounds for an objection in order to preserve error for review (and not just when requested to do so by the court) unless the ground for the objection was apparent from the context. The reasons for making this change include all of the following:
(1) One of the reasons for requiring specific objections is to impose on lawyers an obligation to assist the trial judge with difficult issues of evidence law so that the judge may rule intelligently and quickly on those issues. This policy is sufficiently sound to require a statement of grounds in all instances and not merely upon request by the court.
(2) The amendment brings KRE 103(a)(1) into alignment with FRE 103(a)(1). Uniformity with the Federal Rules has been consistently pursued by drafters of the Kentucky Rules and would be advanced by this amendment.
(3) The amendment would bring Kentucky law into alignment with the prevailing if not universal rule of other states and would bring the law into alignment with a proposal made by the drafters of the 1992 version of the Kentucky Rules. See Study Committee, Kentucky Rules of Evidence, Final Draft, pp. 2-4 (Nov. 1989).

The second of the changes involves the requirement that a party made a “proper offer” of proof in order to preserve error when offered evidence is excluded by the trial judge. Under the 1992 version of this rule, lawyers were required to use witnesses when making a record of evidence ruled inadmissible by the judge; the rule left no room for what is known widely as a “proffer” of evidence (i.e., where the lawyer states for the record what the witness would have said if allowed to testify). Under the 2007 amendment, lawyers are required to make the substance of excluded testimony “known to the court by offer” but are not required to do so through testimony of witnesses (thereby opening the door to the use of “proffers” of evidence). The reasons for this change include all of the following:
(1) It is more efficient and less burdensome to allow the lawyers to state for the record what a witness would say in testimony if permitted (using the “proffer”) and should in some instances enhance the fluidity of the production of evidence, all without imposing any burden on the opposing party or on the affected courts (trial and appeal).
(2) The amendment brings KRE 103(a)(2) into alignment with FRE 103(a)(2), brings Kentucky's law into alignment with the law of most if not all other states, and adopts a position first advanced by the original drafters of Kentucky's Rules of Evidence. See Study Committee, Kentucky Rules of Evidence, Final Draft, pp. 2-3 (Nov. 1989).
(3) The amendment also serves to eliminate an ambiguity in KRE 103 because of the inconsistency of saying on the one hand that an offer of excluded evidence must come from the witness (as in the original version of KRE 103(a)(2)) but then saying on the other hand that the trial judge “may direct the making of an offer in question and answer form” (as has always been stated in KRE 103(b)).
Annotations

Northern Kentucky Law Review.
Heeter, Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
Notes, Restoration of the Collateral Source Rule in Kentucky: A Review of O'Bryan v. Hedgespeth, 23 N. Ky. L. Rev. 357 (1996).
Cited:  FB Ins. Co. v. Jones, 864 S.W.2d 926, 1993 Ky. App. LEXIS 92 (Ky. Ct. App. 1993); Kesler v. Shehan, 934 S.W.2d 254, 1996 Ky. LEXIS 123 (Ky. 1996); Baze v. Commonwealth, 965 S.W.2d 817, 1997 Ky. LEXIS 40 (Ky. 1997); Sholler v. Commonwealth, 969 S.W.2d 706, 1998 Ky. LEXIS 98 (Ky. 1998); Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998); Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003); Cook v. Commonwealth, 129 S.W.3d 351, 2004 Ky. LEXIS 76 (Ky. 2004); Charles Engle v. Baptist Healthcare Sys., 336 S.W.3d 116, 2011 Ky. App. LEXIS 35 (Ky. Ct. App. 2011); Webb v. Commonwealth, 387 S.W.3d 319, 2012 Ky. LEXIS 195 (Ky. 2012).
NOTES TO DECISIONS

 	1. 	Motion in Limine.
 		2. 	— Appellate Review.
 		3. 	— Exclusion of Evidence.
 		4. 	— Waiver.
 	5. 	Admission.
 	6. 	Objection.
 		7. 	— Waiver.
 	8. 	Offer of Proof.
 	9. 	Self-Incrimination by Alibi Witness.
 	10. 	Not Admitted.
 	11. 	No Palpable Error.
 	12. 	Reversible Error.
1. Motion in Limine.
Trial court's denial of defendant's motion in limine which requested defendant be allowed to voir dire prospective jurors as to whether they could consider the full range of penalties for each charged offense, i.e. 10 to 20 years for manufacturing methamphetamine, KRS 218A.1432(2), KRS 532.060(2)(b), and 1 to 5 years for possession of a controlled substance in the first degree, KRS 218A.1415(2)(a), KRS 532.060(2)(d), was erroneous as defendant was denied the right to determine whether each prospective juror was qualified to serve on the jury. The error was not harmless, as the jurors did not impose the minimum sentence allowable for either conviction. Varble v. Commonwealth, 125 S.W.3d 246, 2004 Ky. LEXIS 9 (Ky. 2004).
KRE 103(d) does not require a trial court to make a pretrial ruling but authorizes a trial court to defer a decision until the evidence is offered at trial. Davis v. Commonwealth, 147 S.W.3d 709, 2004 Ky. LEXIS 189 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 298 (Ky. Nov. 18, 2004).
2. — Appellate Review.
Under this rule, a motion in limine resolved by order of record is sufficient to preserve error for appellate review. O'Bryan v. Hedgespeth, 892 S.W.2d 571, 1995 Ky. LEXIS 10 (Ky. 1995).
Where defendant never offered witnesses to testify, by way of an avowal, about other affairs he claims victim had at her place of employment after Commonwealth objected that the testimony would be an improper attack on victim's character, the issue was not preserved for review. Partin v. Commonwealth, 918 S.W.2d 219, 1996 Ky. LEXIS 23 (Ky. 1996), overruled in part, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
When defendant filed a motion in limine objecting to the introduction, in his prosecution for sodomy and sexual abuse, of evidence of uncharged inappropriate sexual acts with other children, under KRE 103(d), the motion in limine preserved error for appellate review because defendant objected to particular evidentiary facts, rather than a class of evidence. Metcalf v. Commonwealth, 158 S.W.3d 740, 2005 Ky. LEXIS 17 (Ky. 2005), modified and reh'g denied, — S.W.3d —, 2005 Ky. LEXIS 142 (Ky. Apr. 21, 2005).
An allegedly injured person's objection to a motion in limine and the trial court's order of record sustaining the motion was sufficient to preserve the issue for review. Davis v. City of Winchester, 206 S.W.3d 917, 2006 Ky. LEXIS 230 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 324 (Ky. 2006).
3. — Exclusion of Evidence.
Where plaintiff specified as grounds in his motion in limine that KRS 411.188, which specifies that collateral source payments shall be an admissible fact in any civil trial, was unconstitutional and objected to any mention of collateral source during the course of the trial, Supreme Court held that KRS 411.188 was unconstitutional as it violated Ky. Const., §§ 27, 28 and 116 mandating and elaborating on separation of powers doctrine, intruded on the responsibility exclusively assigned to the judicial branch of government, and served to confuse the jury regarding the factual issue rather than assist them in deciding the damages incurred by the plaintiff. O'Bryan v. Hedgespeth, 892 S.W.2d 571, 1995 Ky. LEXIS 10 (Ky. 1995).
Objection made prior to trial will not be treated in an appellate court as raising any question for review which is not strictly within the scope of the objection as made, both as to the matter objected to and as to the grounds of the objection. It must appear that the question was fairly brought to the attention of a trial court, and one claiming error may not rely on a broad ruling and thereafter fail to object specifically to the matter complained of. Davis v. Commonwealth, 147 S.W.3d 709, 2004 Ky. LEXIS 189 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 298 (Ky. Nov. 18, 2004).
In a pre-trial hearing on a motion to suppress, the trial court could rely on statements in the uniform citation issued to defendant, even though the citation was not offered or admitted, into evidence; the citation was used by both parties during the hearing, the trial court reviewed the citation, and defendant referenced it, confirmed its creation and authenticity, and asked questions from it for purposes of impeachment. Commonwealth v. Priddy, 184 S.W.3d 501, 2005 Ky. LEXIS 389 (Ky. 2005), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 406 (Ky. Mar. 23, 2006), cert. denied, Priddy v. Kentucky, 549 U.S. 980, 127 S. Ct. 444, 166 L. Ed. 2d 316, 2006 U.S. LEXIS 7879 (2006).
Since a trial court erroneously allowed the government representatives, through a motion in limine, to unilaterally stipulate away from the jury's consideration an entire element of an arrestee's case, as it prohibited the arrestee from introducing evidence to prove the termination of prosecution element of his claim for malicious prosecution, the matter was remanded for a new trial. Davis v. City of Winchester, 206 S.W.3d 917, 2006 Ky. LEXIS 230 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 324 (Ky. 2006).
In a case arising from work restrictions placed upon a former city fire department employee, which included the suspension of his city-issued procurement card privileges, the trial court did not err in granting the city's motion in limine to exclude testimony and evidence of other employees'  misuse of city procurement cards; the proffered evidence was not only irrelevant to the jury's determination of whether the mandates of KRS 95.450 required the convening of a hearing prior to the issuance of the fire chief's work restriction orders, it would merely have served to confuse the jury and possibly inappropriately inflamed their passions. Cherry v. City of Bowling Green, — S.W.3d —, 2012 Ky. App. LEXIS 119 (Ky. Ct. App. 2012), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 64 (Ky. Mar. 13, 2013).
4. — Waiver.
As a general rule, once a motion in limine to exclude evidence has been overruled, a party may go forward with adverse evidence to avoid the appearance of concealment and still preserve error for appellate review; to construe a motion in limine as waived in such situations would defeat the purpose of the rule and destroy the value of having it. O'Bryan v. Hedgespeth, 892 S.W.2d 571, 1995 Ky. LEXIS 10 (Ky. 1995).
5. Admission.
In suit for damages sustained in auto accidents if portion of a witnesses' deposition which contained an administrative law judge's opinion that plaintiff's injury was attributable to injury sustained in the course of his employment and not to the accident was properly authenticated and offered into evidence, it would be admissible since it would have been relevant because it went to the issue of whether plaintiff was injured by the automobile accidents or some other process and although hearsay, the statement would qualify as an exception under subsection (8) of KRE 803, the public records exception. Hackworth v. Hackworth, 896 S.W.2d 914, 1995 Ky. App. LEXIS 81 (Ky. Ct. App. 1995).
Mother's statement that “he killed my baby,” where “he” referred to codefendant, could not have been a statement of opinion of guilt, since mother was not present when the child was killed; rather, the statement was an excited utterance, and as such, its admission was not palpable error. Davis v. Commonwealth, 967 S.W.2d 574, 1998 Ky. LEXIS 44 (Ky. 1998), review or rehearing denied, 1998 Ky. LEXIS 101 (Ky. 1998).
Cross-claim against a pharmaceutical corporation alleging fraudulent misrepresentation and gross negligence in its marketing of a drug was improperly admitted, as it was used for the purpose of proving the corporation's liability, but the admission was harmless error in light of the vast amount of persuasive evidence cumulative of the cross-claim, including the corporation's sales strategy in light of known problems with the drug. Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93, 2008 Ky. LEXIS 114 (Ky. 2008).
Trial court erred by permitting references to a cross-claim, which was settled, by a doctor against a pharmaceutical company for fraudulent misrepresentation and gross negligence in the company's marketing of a drug that was given to the decedent because the references were admitted for the purpose of proving the company's liability. However, in light of the vast amount of persuasive evidence that was cumulative of the allegations therein, the error was not palpable as no manifest injustice resulted under KRE 103(e). Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93,  2008 Ky. LEXIS 335 (Ky. 2008), cert. dismissed, Sandoz Pharms. Corp. v. Gunderson, — U.S. —, 130 S. Ct. 30, 174 L. Ed. 2d 613, 2009 U.S. LEXIS 5035 (U.S. 2009).
While an officer's description of the victims'  allegations of sexual abuse was hearsay, it did not affect defendant's substantial rights; the admission of the police officer's very brief summary of what the alleged victims told him certainly did not amount to palpable error given the victims'  graphic testimony that followed, detailing several specific instances of sexual misconduct and their belief that it occurred on numerous occasions over long periods of time. Any erroneous admission of “investigative hearsay” did not constitute a palpable error. Vincent v. Commonwealth, 281 S.W.3d 785, 2009 Ky. LEXIS 46 (Ky. 2009).
Although the Commonwealth's questions and a police officer's answers that an informant “made” more than 200 cases and that the informant worked for other agencies were improper and unnecessary under KRE 608, in light of the informant's unrebutted testimony on the same issues and the overwhelming evidence of defendant's guilt, the error was not reversible as there was not a substantial likelihood that the jury would have come to a different conclusion absent those errors. Baker v. Commonwealth, 320 S.W.3d 699, 2010 Ky. App. LEXIS 61 (Ky. Ct. App. 2010).
In a sexual abuse case, a trial court did not err by allowing the Commonwealth to characterize appellant's move from Kentucky as evidence of guilt; the prosecution alleged that appellant had left the state and resided in homeless shelters in order to preserve his anonymity. Appellant received and used an opportunity to rebut this evidence by showing that he intended to leave Kentucky, a job and housing fell through in one state, and he went to another state to connect with his brother. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
6. Objection.
It was error to remand a paternity action for retrial based on an unpreserved question without any relief having been sought at trial by the Commonwealth of Kentucky. Hadley v. Commonwealth ex rel. Jackson, 105 S.W.3d 427, 2003 Ky. LEXIS 143 (Ky. 2003).
Defendant did not preserve his hearsay objection to the admission of testimony identifying the shooter by objecting to the prosecutor's reference to the identification during his opening statement; there was not sufficient evidence that the identification was an excited utterance, but the error was not palpable error in light of the other three (3) identifications of defendant as the shooter. Warfield v. Commonwealth, 2004 Ky. App. LEXIS 330 (Ky. Ct. App. 2004), review denied and ordered not published, 2005 Ky. LEXIS 217 (Ky. 2005).
Defendant's continuing objection did not preserve a hearsay issue he failed to object to because the continuing objection was premised upon the denial of his motion in limine to exclude evidence pertaining to his prior convictions pursuant to KRE 404(b), not to  exclude hearsay pursuant to KRE 802. Dickerson  v. Commonwealth, 174 S.W.3d 451, 2005 Ky. LEXIS 325 (Ky. 2005).
Trial court erred in admitting improper character evidence in defendant's trial on two counts of cocaine trafficking because a detective's testimony that the confidential informant was a reliable informant whose work had always resulted in convictions was inadmissible character evidence under KRE 404(a), and was inadmissible under KRE 608 to bolster or rehabilitate the confidential informant's credibility because the detective was the first witness and the informant had not yet testified, and the detective's testimony was not limited to the informant's character for truthfulness. However, the admission of the detective's testimony did not require reversal or a new trial because the error was not properly preserved for appellate review as required by KRE 103(a)(1), and the admission of improper evidence of the character of a mere witness did not affect defendant's substantial rights or constitute manifest injustice so as to require reversal as palpable error as provided in KRE 103(e). Fairrow v. Commonwealth, 175 S.W.3d 601, 2005 Ky. LEXIS 335 (Ky. 2005).
While the trial court should not have allowed a Commonwealth witness to be asked about giving a prior consistent statement to police, defendant was not entitled to reversal of defendant's convictions for first-degree robbery and murder. The statement itself, pursuant to KRE 801A(a)(2) and KRE 802, was not admissible merely to corroborate the in-court testimony of the witness, was not referenced for the permissible reason that the declarant was being accused of a recent fabrication, improper influence, or motive, and defendant made neither a timely nor specific objection to the question, as required by KRE 103 and RCr 9.22. Winstead v. State, 283 S.W.3d 678, 2009 Ky. LEXIS 84 (Ky. 2009).
7. — Waiver.
In prosecution for rape in the first degree defendant waived his right to object to testimony of Commonwealth's witness regarding DNA evidence by failing to interpose a timely objections to the qualifications, testimony, procedures, or findings offered by the witness. Commonwealth v. Petrey, 945 S.W.2d 417, 1997 Ky. LEXIS 55 (Ky. 1997).
The defense objections to admission of diary entries in a pre-trial hearing were not properly preserved for review under KRE 103 where the objections were not specific since they referred only generally to the diary entries, nor were they resolved by an order of record, as required by KRE 103(d). The trial courts's comments and order indicated that the counsel could address other diary entries at trial with further objections, which showed that the issue was not resolved and that any objections should have been presented again. Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
Defendant's claim that he was denied the right to present a defense when the trial court sustained the Commonwealth's objection to his testimony was not preserved for appellate review, because defendant failed to provide the appellate court with information regarding the proposed testimony. Riley v. Commonwealth, — S.W.3d —, 2015 Ky. App. LEXIS 164 (Ky. Ct. App. 2015).
8. Offer of Proof.
An avowal by the witness is required in order to preserve for appellate review an issue concerning the exclusion of evidence; an avowal by the witness' attorney is insufficient. Commonwealth v. Ferrell, 17 S.W.3d 520, 2000 Ky. LEXIS 58 (Ky. 2000).
Exclusion of testimony could not be reviewed on appeal where there was no avowal from the proposed witness of what the testimony would have been, under KRE 103(a)(2), and statements of counsel as to that testimony did not suffice. Noel v. Commonwealth, 76 S.W.3d 923, 2002 Ky. LEXIS 130 (Ky. 2002).
Although a trial court erroneously excluded certain forensic evidence, defendant failed to request that the excluded items be entered into the record by offer or avowal under KRE 705 or RCr 9.52; as a result, the matter was not preserved for review under KRE 103. Hart v. Commonwealth, 116 S.W.3d 481, 2003 Ky. LEXIS 209 (Ky. 2003).
Because the pharmaceutical company and the doctor failed to put their desired cross-examination of the estate administrator's expert witnesses regarding scientific studies in the record by avowal, the issue was not subject to appellate review under KRE 103(a)(2). Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93,  2008 Ky. LEXIS 335 (Ky. 2008), cert. dismissed, Sandoz Pharms. Corp. v. Gunderson, — U.S. —, 130 S. Ct. 30, 174 L. Ed. 2d 613, 2009 U.S. LEXIS 5035 (U.S. 2009).
Defendant properly preserved for appellate review the issue of a trial court's exclusion during the guilt phase of a first-degree burglary trial expert testimony relevant to a voluntary intoxication defense where defense counsel (1) made oral remarks that the expert testimony was offered to show that defendant did not know what defendant was doing at the time of commission of the offense and (2) filed the expert's report stating that the expert proffered an opinion concerning a voluntary intoxication defense. Weaver v. Commonwealth, 298 S.W.3d 851,  2009 Ky. LEXIS 328 (Ky. 2009).
Although the tenured teacher in an administrative hearing regarding the termination of the tenured teacher's employment for having sexual contact with two students claimed that the tenured teacher was not allowed to make an offer of proof regarding the tenured teacher's acquittal at a criminal trial and a superintendent's so-called “prior bad acts,” the record showed that the tenured teacher was allowed to proffer that evidence. Thus, the tenured teacher's claim of reversible error in that regard had to be rejected. Drummond v. Todd County Bd. of Educ., 349 S.W.3d 316, 2011 Ky. App. LEXIS 155 (Ky. Ct. App. 2011).
Defendant had preserved the issue that the trial court had impeded his ability to develop his defense by limiting the questioning of a detective where he told the trial court what questions he wanted to ask. Stansbury v. Commonwealth, 454 S.W.3d 293, 2015 Ky. LEXIS 10 (Ky. 2015).
Husband made a sufficient offer of proof because he sufficiently indicated that he sought to elicit the fact that trusts were created and subsequently funded, purely for estate planning purposes. Lewis v. Fulkerson, — S.W.3d —, 2017 Ky. App. LEXIS 556 (Ky. Ct. App. 2017).
9. Self-Incrimination by Alibi Witness.
Despite fact that trial court properly conducted a preliminary inquiry into the witness's testimony outside the presence of the jury under KRE 103(c), court erred in precluding alibi witness from testifying because she would invoke her privilege against self-incrimination on two questions; further, it was improper for the court to assume she would invoke the same as to questions never asked. Combs v. Commonwealth, 74 S.W.3d 738, 2002 Ky. LEXIS 98 (Ky. 2002).
10. Not Admitted.
In a sexual abuse case, a trial court did not err by failing to admit reverse KRE 404(b) evidence regarding a misdemeanor child abuse conviction against a victim's mother; the trial court concluded that, even if the evidence was relevant, its probative value was outweighed by the likelihood of prejudice and confusion. Therefore, the trial court properly conducted a balancing test under KRE 403. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
In a sexual abuse case, a trial court did not err by failing to admit 80 letters written to appellant by a victim's mother after a finding that they were irrelevant and prejudicial; the trial court allowed the use of one of the letters to impeach the mother's testimony since the letter indicated that the mother was willing to take appellant to court so that he would not be able to see the victim again. Appellant was able to use the one letter to present his defense theory; the admission of all 80 letters would have been cumulative. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
11. No Palpable Error.
In a murder trial, no palpable error occurred from the admission, as part of defendant's interview with police, of a detective's statements accusing defendant of lying and commenting on other evidence and the detective's personal life. Walker v. Commonwealth, 349 S.W.3d 307, 2011 Ky. LEXIS 135 (Ky. 2011).
Trial court erred in admitting expert testimony concerning building code violations in a common law negligence action without instructing the jury as to the applicability of the code, but the error was not palpable, and because the jury instructions submitted were those of the complaining party, the error was not reversible under CR 61.02 and KRE 103. Wright v. House of Imps., Inc., 381 S.W.3d 209, 2012 Ky. LEXIS 141 (Ky. 2012).
Circuit court did not err when it refused to listen to the one and one-half hour recording of the drug buy where, although the audio recording was admitted into the record, the appellate court had not been directed to any specific portion of the tape that would have changed the finding that defendant violated a condition of his bond or contradicted the witness's testimony and, therefore, there was no reversible error. Coomer v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 73 (Ky. Ct. App. 2013), review denied, — S.W.3d —, 2014 Ky. LEXIS 185 (Ky. Apr. 9, 2014).
12. Reversible Error.
In a medical negligence action relating to a birth, it was reversible error under KRE. 103(a) to admit an expert opinion as to timing of the mother's blood loss because the timing was a critical factor for the jury to resolve. Ries v. Oliphant, — S.W.3d —, 2012 Ky. App. LEXIS 290 (Ky. Ct. App. 2012).
Family court abused its discretion and committed reversible error when it did not allow the testimony of the attorney who drafted trusts when determining whether there was an inter vivos gift from a husband to a wife of the trust corpus because the exclusion deprived the husband the right to call a third fact witness where the only previous fact witnesses were the parties with opposing views of his donative intent; the exclusion had the potential to affect the outcome of the lawsuit. Lewis v. Fulkerson, — S.W.3d —, 2017 Ky. App. LEXIS 556 (Ky. Ct. App. 2017).
Rule 104.  Preliminary questions.
Text
(a)  Questions of admissibility generally. Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b) of this rule. In making its determination it is not bound by the rules of evidence except those with respect to privileges.
(b)  Relevancy conditioned on fact. When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.
(c)  Hearing of jury. Hearings on the admissibility of confessions or the fruits of searches conducted under color of law shall in all cases be conducted out of the hearing of the jury. Hearings on other preliminary matters shall be so conducted when the interests of justice require, or when an accused is a witness and so requests.
(d)  Testimony by accused. The accused does not, by testifying upon a preliminary matter, become subject to cross-examination as to other issues in the case.
(e)  Weight and credibility. This rule does not limit the right of a party to introduce before the jury evidence relevant to weight or credibility, including evidence of bias, interest, or prejudice.
History
(Enact. Acts 1990, ch. 88, § 4; amend. 1992, ch. 324, § 2, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Cited:  Rabovsky v. Commonwealth, 973 S.W.2d 6, 1998 Ky. LEXIS 28, 77 A.L.R.5th 711 (Ky. 1998); Roark v. Commonwealth, 90 S.W.3d 24, 2002 Ky. LEXIS 189 (Ky. 2002); Monroe v. Commonwealth, 244 S.W.3d 69, 2008 Ky. LEXIS 10 (Ky. 2008); Bonar v. Waite, Schneider, Bayless & Chesley Co., L.P.A., — S.W.3d —, 2009 Ky. App. LEXIS 201 (Ky. Ct. App. 2009); Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
NOTES TO DECISIONS

 	1. 	Testimony Admissible.
 	2. 	Questions of Fact.
 	3. 	Weight and Credibility.
1. Testimony Admissible.
A court made a KRE 104(a) finding that a psychologist's testimony as to statements made to him by a child abuse victim in the course of counseling were made for the purpose of treatment or diagnosis related to the cause of her symptoms, and, as such may be admitted to trial under KRE 803(4); and, the psychologist's testimony of the child's statements as to the identity of the perpetrator are admissible if the abuser is a member of the victim's household or holds a position of special trust, such as a day care worker. Stringer v. Commonwealth, 956 S.W.2d 883, 1997 Ky. LEXIS 149 (Ky. 1997), cert. denied, Stringer v. Kentucky, 523 U.S. 1052, 118 S. Ct. 1374, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2234, 66 U.S.L.W. 3640 (1998).
Where defendant failed to challenge the reliability of the expert handwriting analysis during trial with evidence to the contrary, but instead sought only a Daubert hearing, relying on the general acceptance of handwriting analysis, a preliminary hearing was not required without a proffer of evidence challenging the reliability of the discipline at issue. Florence v. Commonwealth, 120 S.W.3d 699, 2003 Ky. LEXIS 182 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 294 (Ky. 2003).
No reversible error occurred in defendant's criminal trial, which convicted him of murdering his ex-wife's boyfriend, with regard to the trial court permitting the State to admit testimony from defendant's ex-wife as to defendant's obsession with her and numerous stalking incidents, because defendant's continuing objection was insufficient to preserve any error for review and the evidence of defendant's extreme obsession with the ex-wife and his jealousy of any other man fell within the “other purpose” exception of KRE 404(b), was supported by sufficient evidence, and was relevant and probative under KRE 403 in that it proved that defendant had a motive to kill the victim. Davis v. Commonwealth, 147 S.W.3d 709, 2004 Ky. LEXIS 189 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 298 (Ky. Nov. 18, 2004).
KRE 104(a) now permits partial “bootstrapping” to the extent that the trial court may consider the challenged out-of-court statement in making the required preliminary findings; however, the foundational requirements of KRE 801A(b)(5) cannot be proven solely by the out-of-court statement of an alleged coconspirator but must be supported by some independent corroborative evidence of those facts. Gerlaugh v. Commonwealth, 156 S.W.3d 747, 2005 Ky. LEXIS 46 (Ky. 2005).
Although the child victims could properly testify by video under KRS 421.350 without a determination of compelling need for each individual child, and an expert's testimony was relevant and reliable under KRE 702, even though the expert was qualified in the jury's presence contrary to KRE 104(c), because the expert testified about the profile of a sex abuser, the expert's testimony was prejudicial and entitled defendant to a new trial. Kurtz v. Commonwealth, 172 S.W.3d 409, 2005 Ky. LEXIS 278 (2005).
Child was competent to testify at defendant's trial because the court's questions were sufficient to establish whether the child understood being truthful, and the child's testimony about the events tracked that of the other witnesses. Swan v. Commonwealth, 384 S.W.3d 77, 2012 Ky. LEXIS 111 (Ky. 2012), substituted opinion, — S.W.3d —, 2012 Ky. LEXIS 498 (Ky. 2012).
Court properly evaluated the competency of a child witness because the court's questions to the child went to the capacity to understand the obligation to tell the truth, which was most often at issue with children; the questions were the bare minimum to establish whether the child understood being truthful, but were sufficient. Additionally, the court did not err by conducting the hearing in front of the jury. Swan v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 498 (Ky. 2012).
2. Questions of Fact.
Questions of whether consent to search was given voluntarily and whether defendant voluntarily relinquished her right to counsel are preliminary questions of fact to be determined by the trial judge, whose factual findings are conclusive if supported by substantial evidence. Talbott v. Commonwealth, 968 S.W.2d 76, 1998 Ky. LEXIS 41 (Ky. 1998).
Appellate court applied the wrong standard of review and erred in finding that a trial court abused its discretion by admitting the expert testimony of a defendant in a medical malpractice action where the expert's methodology was unique and untested by peer review, but such factors did not render it unreliable nor an abuse of discretion. Appellate court's mere reapplication of the Daubert factors was in error as the expert's methodology was a unique attempt to test the theory proposed by plaintiffs' expert and to do that, the defendant's expert had to try to model a situation that was extremely rare. Miller v. Eldridge, 146 S.W.3d 909, 2004 Ky. LEXIS 239 (Ky. 2004).
In a pre-trial hearing on a motion to suppress, the trial court could rely on statements in the uniform citation issued to defendant, even though the citation was not offered or admitted into evidence; the citation was used by both parties during the hearing, the trial court reviewed the citation, and defendant referenced it, confirmed its creation and authenticity, and asked questions from it for purposes of impeachment. Commonwealth v. Priddy, 184 S.W.3d 501, 2005 Ky. LEXIS 389 (Ky. 2005), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 406 (Ky. Mar. 23, 2006), cert. denied, Priddy v. Kentucky, 549 U.S. 980, 127 S. Ct. 444, 166 L. Ed. 2d 316, 2006 U.S. LEXIS 7879 (2006).
3. Weight and Credibility.
Where defendants were indicted for assault or criminal abuse of their infant sons, it was an abuse of discretion to exclude expert medical testimony about shaken baby syndrome under Daubert  because it was not the Circuit Court's role to exclude evidence it found less convincing when presented with conflicting expert testimony. Commonwealth v. Martin, 290 S.W.3d 59, 2008 Ky. App. LEXIS 186 (Ky. Ct. App. 2008).
Rule 105.  Limited admissibility.
Text
(a)  When evidence which is admissible as to one (1) party or for one (1) purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and admonish the jury accordingly. In the absence of such a request, the admission of the evidence by the trial judge without limitation shall not be a ground for complaint on appeal, except under the palpable error rule.
(b)  When evidence described in subdivision (a) above is excluded, such exclusion shall not be a ground for complaint on appeal, except under the palpable error rule, unless the proponent expressly offers the evidence for its proper purpose or limits the offer of proof to the party against whom the evidence is properly admissible.
History
(Enact. Acts 1990, ch. 88, § 5; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited: Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93,  2008 Ky. LEXIS 335 (Ky. 2008).
NOTES TO DECISIONS

 	1. 	Limiting Admonition.
 	2. 	Offer of proof
1. Limiting Admonition.
In a capital murder case, when the trial court erroneously denied a request for a limiting admonition, under KRE 105(a), without explanation, as to the admission of certain testimony, the error was subject to harmless error analysis, and, considering the overwhelming evidence of defendant's guilt and the limited prejudicial effect of the evidence outside of its legitimate purpose to prove motive, the failure to give the limiting admonition was harmless beyond a reasonable doubt. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
2. Offer of proof
Hospital failed to show that an Investigative Case Report and a Risk Occurrence Report that had been prepared by its attorneys about an incident involving a patient's suicide were covered by the attorney-client privilege under KRE. 503 because the documents were not submitted to an in camera inspection or an offer of proof made, and it was not shown that the employees'  statements were made in the scope of their employment, or that employee statements were even in the documents. Collins v. Braden, 384 S.W.3d 154, 2012 Ky. LEXIS 180 (Ky. 2012).
Rule 106.  Remainder of or related writings or recorded statements.
Text
When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.
History
(Enact. Acts 1990, ch. 88, § 6; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Cited:  Garrett v. Commonwealth, 48 S.W.3d 6, 2001 Ky. LEXIS 119 (Ky. 2001); Young v. Commonwealth, 50 S.W.3d 148, 2001 Ky. LEXIS 71 (Ky. 2001); Leatherman v. Commonwealth, 357 S.W.3d 518, 2011 Ky. App. LEXIS 11 (Ky. Ct. App. 2011); James v. Commonwealth, 360 S.W.3d 189, 2012 Ky. LEXIS 5 (Ky. 2012).
NOTES TO DECISIONS
1. Completeness.
Portions of diary kept by friend and key prosecution witness were irrelevant and properly excluded from defendant's trial for criminal abuse and murder of her stepson. Defendant's argument that the entirety of the diary went to the character of friend, the friend's credibility as a witness and weight that the jury would give to her testimony was not supported where it was shown portions of diary actually admitted at trial did indeed portray friend as a sexually promiscuous drug user who had hateful feelings toward the victim; excluded portions contained irrelevant details of sexual encounters and use of a racial slur. Use of diary also did not invoke rule of completeness. Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996).
Once defendant presented part of a witness' statement in order to show inconsistency in his testimony, the prosecution was permitted to require the introduction of the rest of the statement. Slaven v. Commonwealth, 962 S.W.2d 845, 1997 Ky. LEXIS 161 (Ky. 1997).
Introduction of Bruton-redacted versions of co-defendants' pre-trial statements, in which each admitted only his/her presence at the crime scenes and neither admitted committing the crimes, and which deleted their respective defenses, was not error; neither KRE 801A(b)(1) nor KRE 106 automatically authorized either defendant to introduce his or her own out-of-court statements for the purpose of asserting a defense without subjecting that defendant to cross-examination — even though the Commonwealth introduced those portions of the statements that were self-inculpatory. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
In a capital murder case, a portion of a document authored by defendant, the remainder of which could not be found, which contained inculpatory statements, was admissible against him, despite the “rule of completeness” in KRE 106, because the rule did not require the exclusion of a relevant portion of a document because other portions could not be found, and, even if the entire document were available, the rule required the admission of only that portion which concerned the part introduced against defendant. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
KRE 106 is a rule of admission, not exclusion, and does not require the exclusion of relevant portions of a document because other portions cannot be found; a trial court did not err in admitting letters written by defendant even though some of the pages were missing. Partin v. Commonwealth, 168 S.W.3d 23, 2005 Ky. LEXIS 162 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 254 (Ky. 2005), cert. denied, 547 U.S. 1005, 126 S. Ct. 1467, 164 L. Ed. 2d 251, 2006 U.S. LEXIS 2076 (2006)
Introduction of a murder victim's diary in which she alluded to a possible crime committed by the defendant and she described how she hated him and wished he would get caught and be put in jail was harmless error, although the rule of completeness in KRE 106 did not justify the introduction of the entry and the entry did not fall under the exception of KRE 404(b). The entry had a solitary and vague reference to criminal activity which was not prejudicial in light of the other diary entries that were admitted which made reference to defendant's illicit drug use and growing conflict with the victim. Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
KRE 106 did not “open the door” for introduction of defendant's entire statement or make other portions thereof admissible for any reason once the Commonwealth introduced a portion of the statement. Schrimsher v. Commonwealth, 190 S.W.3d 318, 2006 Ky. LEXIS 104 (Ky. 2006).
Rule of completeness was not violated when the trial court prohibited defendant from introducing his entire statement to police. The rule of completeness applied only to the extent that fairness required the introduction of additional portions of the interrogation to correct or guard against any likely misperception that would be created by an opponent's presentation of a fragmented version of the statement. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
Omitting the contested portions of the confession not only presented an incomplete narrative, but presented an incomplete exchange, and this violated the rule of completeness; the error was not harmless because the omitted portions of the confession spoke directly to the lack of an intent to kill, and defendant was convicted of attempted murder, a charge where proving intent to kill is paramount, and the improper redaction constituted reversible error. Sykes v. Commonwealth, 453 S.W.3d 722, 2015 Ky. LEXIS 5 (Ky. 2015).
Excluded portions of defendant's statements might have given the jury a more complete description of his relationship to the victim, but the exclusion of those portions did not alter the meaning of the included portions, and thus there was no abuse of discretion in the trial court's refusal to admit the entire statement. Bond v. Commonwealth, 453 S.W.3d 729, 2015 Ky. LEXIS 6 (Ky. 2015).
Limits the trial court imposed on defendant's use of interview evidence did not violate the rule of completeness where the excerpt introduced accurately reflected defendant's limited admission that under the influence of medications a person could possibly engage in sex without realizing it, the expert included defendant's denial of any memory suggesting that that had happened to him, and the fact that he made other statements that gave his admission a stronger defense spin did not render the expert misleading or distorting. Jenkins v. Commonwealth, 496 S.W.3d 435, 2016 Ky. LEXIS 327 (Ky. 2016).
Rule 107.  Miscellaneous provisions.
Text
(a)  Parol evidence.  The provisions of the Kentucky Rules of Evidence shall not operate to repeal, modify, or affect the parol evidence rule.
(b)  Effective date.  The Kentucky Rules of Evidence shall take effect on the first day of July, 1992. They shall apply to all civil and criminal actions and proceedings originally brought on for trial upon or after that date and to pretrial motions or matters originally presented to the trial court for decision upon or after that date if a determination of such motions or matters requires an application of evidence principles; provided, however, that no evidence shall be admitted against a criminal defendant in proof of a crime committed prior to July 1, 1992, unless that evidence would have been admissible under evidence principles in existence prior to the adoption of these rules.
History
(Enact. Acts 1990, ch. 88, § 7; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations
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Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Cited:  Commonwealth v. King, 950 S.W.2d 807, 1997 Ky. LEXIS 43 (Ky. 1997); Bloxam v. Berg, 230 S.W.3d 592, 2007 Ky. App. LEXIS 33 (Ky. Ct. App. 2007).
NOTES TO DECISIONS
1. Applicability.
Where crime was committed prior to the adoption of the Kentucky Rules of Evidence, but the trial was held thereafter, the reviewing court applied the rule more favorable to appellant. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
Although KRE 107(b) deals only with the effective date of the adoption of the rules, i.e., July 1, 1992, the same principles should apply to the adoption of amendments to the rules. As pointed out in the Commentary to KRE 107(b), cases tried under pre-existing evidence rules must be retried under the same rules if retrial becomes necessary. Purcell v. Commonwealth, 149 S.W.3d 382, 2004 Ky. LEXIS 286 (Ky. 2004).
Although KRE 107(b) deals only with the effective date of the adoption of the rules, i.e., July 1, 1992, the same principles apply to the adoption of amendments to the rules; cases tried under pre-existing evidence rules must be retried under the same rules if retrial becomes necessary. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
Pre-2003 version of KRE 608(b) had to  be applied at defendant's retrial as KRE 107(b) referred to  criminal actions “originally brought on for trial” prior to the effective date of the rules and the same principles applied to the adoption of amendments to the rules. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
Because the Kentucky Rules of Evidence were not in effect at the time of a habeas corpus petitioner's trial, any reliance thereon was misplaced pursuant to KRE 107(b). Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
ARTICLE II.
JUDICIAL NOTICE
Rule 201.  Judicial notice of adjudicative facts. 
Rule 201.  Judicial notice of adjudicative facts.
Text
(a)  Scope of rule.  This rule governs only judicial notice of adjudicative facts.
(b)  Kinds of facts.  A judicially noticed fact must be one not subject to reasonable dispute in that it is either:
 	(1)  Generally known within the county from which the jurors are drawn, or, in a nonjury matter, the county in which the venue of the action is fixed; or
 	(2)  Capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.
(c)  When discretionary. A court may take judicial notice, whether requested or not.
(d)  When mandatory. A court shall take judicial notice if requested by a party and supplied with the necessary information.
(e)  Opportunity to be heard.  A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter noticed. In the absence of prior notification, the request may be made after judicial notice has been taken.
(f)  Time of taking notice.  Judicial notice may be taken at any stage of the proceeding.
(g)  Instructing the jury.  The court shall instruct the jury to accept as conclusive any fact judicially noticed.
History
(Enact. Acts 1990, ch. 88, § 8; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Heeter Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
Cited: Dowell v. Safe Auto Ins. Co., 208 S.W.3d 872, 2006 Ky. LEXIS 321 (Ky. 2006); Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
NOTES TO DECISIONS

 	1. 	Applicability.
 	2. 	New Evidence.
 	3. 	Appeals.
 	4. 	Court Papers.
 	5. 	Internet Information.
 	6. 	Evidence From Prior Case.
 	7. 	Judge's Personal Experience.
 	8. 	Census information.
1. Applicability.
Assertion that judicial notice was applicable only in the trial court was without merit. Newberg v. Jent, 867 S.W.2d 207, 1993 Ky. App. LEXIS 171 (Ky. Ct. App. 1993).
Hearing officer did not err in taking judicial notice pursuant to KRE 201 of the effect of rain water on contamination of soil containing hazardous substances even without taking judicial notice of leaching, because there was substantial evidence from an expert's testimony to support the finding of the hearing officer that a real estate development company's actions in demolishing a building on property that was contaminated prior to the group's purchase of the property contributed to the cause of ground contamination. 500 Assocs. v. Natural Res. & Envtl. Prot. Cabinet, 204 S.W.3d 121, 2006 Ky. App. LEXIS 290 (Ky. Ct. App. 2006).
In defendant's trial on a charge of being a persistent felony offender, the trial court properly took judicial notice of his prior felony conviction, because KRE 201 permitted a court to take judicial notice of adjudicative facts that were capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned, such as the trial court's own records, and the trial court heard the prior action which resulted in the conviction. Hutson v. Commonwealth, 215 S.W.3d 708, 2006 Ky. App. LEXIS 353 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 68 (Ky. 2007).
Trial court's taking of judicial notice of what the law was regarding what qualified as “raw data” for an expert to make a conclusion was improper, as not only was the law not an adjudicative fact, but what constituted “raw data” was in dispute and not subject to precision. However, the error in doing so was unpreserved and did not constitute palpable error pursuant to RCr 10.26, since the defendant, convicted of wanton murder and first-degree sodomy, was found guilty on evidence other than just the raw data at issue. Clay v. Commonwealth, 291 S.W.3d 210, 2008 Ky. LEXIS 319 (Ky. 2008).
Where a defendant asserted as a defense to sodomy that the defendant suffered from erectile dysfunction, and the defendant's medical records described the condition as psychogenic, the trial court properly took judicial notice under KRE 201(b) of a definition of psychogenic as caused by psychological factors; the trial court properly determined that the medical dictionary was an indisputable source of the definition. Stokes v. Commonwealth, 275 S.W.3d 185, 2008 Ky. LEXIS 321 (Ky. 2008).
Court of Appeals erred in reversing a judgment and remanding for a hearing on a statute's constitutionality because the trial court had subject matter jurisdiction to hear claims regarding the scheduling of the controlled substance at issue, could take judicial notice of the federal regulation used, and make a determination whether the findings comported with the requirements of Kentucky law, and, the Attorney General and the Cabinet for Health and Family Services were not necessary parties. Commonwealth v. Hamilton, 411 S.W.3d 741,  2013 Ky. LEXIS 462 (Ky. 2013).
2. New Evidence.
The Worker's Compensation Board erred in taking judicial notice of employer's bankruptcy petition in determining whether the Special Fund should begin payment of benefits on occupational disease claim where bankruptcy petition constituted new or additional evidence unrelated to fraud or misconduct of some person engaged in the administration of this chapter. Newberg v. Jent, 867 S.W.2d 207, 1993 Ky. App. LEXIS 171 (Ky. Ct. App. 1993).
3. Appeals.
It would be inappropriate for the Supreme Court to take judicial notice of an unrecorded document which was not included in the record under review. Samples v. Commonwealth, 983 S.W.2d 151, 1998 Ky. LEXIS 117 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 153 (Ky. 1998), aff'd, Commonwealth v. Montaque, 23 S.W.3d 629, 2000 Ky. LEXIS 41 (Ky. 2000), overruled in part, Lawson v. Commonwealth, 53 S.W.3d 534, 2001 Ky. LEXIS 87 (Ky. 2001).
4. Court Papers.
The Supreme Court took judicial notice of a motion for a bill of particulars in a case consolidated with the defendant's, assuming that the attorney who signed the motion represented the defendant in that consolidated case from the time that the motion was filed. Jackson v. Commonwealth, 3 S.W.3d 718, 1999 Ky. LEXIS 116 (Ky. 1999).
Since the contents of a federal docket sheet for the federal class action cases was available through public information services on the internet, and since the accuracy of the documents in the docket could not reasonably be questions, the court took judicial notice of the federal class action cases in a state case alleging legal malpractice from actions in the federal cases. Doe v. Golden & Walters, PLLC, 173 S.W.3d 260, 2005 Ky. App. LEXIS 197 (Ky. Ct. App. 2005).
Where defendant was convicted of two counts of trafficking in a controlled substance and one count of possessing a controlled substance after police found over twenty grams of cocaine with digital scales and small baggies in defendant's garage during a search executed pursuant to a validly issued warrant. In ruling on defendant's motion to suppress, the trial court was permitted under KRE 201(b) to take judicial notice of records of the court proceedings from the day the warrant was issued to establish that the search warrant, mistakenly dated as having been issued at 4:50 p.m., had in fact been issued at 3:50 p.m., an hour before the search of defendant's residence. Rogers v. Commonwealth, 366 S.W.3d 446, 2012 Ky. LEXIS 72 (Ky. 2012).
When a grandfather petitioned for custody of grandchildren, the admission of hearsay was harmless error because other admissible evidence demonstrated the children's mother was unfit, including the record of a dependency, neglect, and abuse action, of which judicial notice was properly taken. Lambert v. Lambert, — S.W.3d —, 2015 Ky. App. LEXIS 155 (Ky. Ct. App. 2015).
5. Internet Information.
Trial court erred in finding that a husband was underemployed based on the court's judicial notice of earning statistics from a United States Department of Labor, Bureau of Labor Statistics website, without identification of the uniform resource locator; because the source of the information was not specifically identified, the appellate court could not determine if it was capable of accurate and ready determination by resort to sources whose accuracy could not reasonably be questioned. Polley v. Allen, 132 S.W.3d 223, 2004 Ky. App. LEXIS 83 (Ky. Ct. App. 2004).
6. Evidence From Prior Case.
Finding that a child was abused or neglected under KRS 600.020 was not supported by substantial evidence because a family court failed to determine the truth or falsity of all the allegations in a complaint under KRS 620.100, and it relied upon information outside the record that was neither raised as an allegation in the complaint nor presented as evidence during a hearing; also, a dependency, neglect, or abuse adjudication hearing was not the appropriate forum for rehashing custody issues. Even though judicial notice of a prior case involving the mother and father could have been taken, the family court's consideration of the evidence it heard in the earlier action was improper; moreover, there was no notice or opportunity to be heard relating to the taking of judicial notice. S.R. v. J.N., 307 S.W.3d 631,  2010 Ky. App. LEXIS 62 (Ky. Ct. App. 2010).
Trial court properly found that termination of a mother's parental rights was in the children's best interest because the trial court acted appropriately in taking judicial notice of its prior adjudication of neglect regarding the children and the record was replete with evidence regarding every statutory factor regarding termination and the children's best interests. M.A.B. v. Commonwealth, — S.W.3d —, 2015 Ky. App. LEXIS 22 (Ky. Ct. App. 2015).
7. Judge's Personal Experience.
It was improper for a trial judge to proclaim judicial notice based on his prior experience as a prosecutor without the request of either lawyer and then proceed to dismiss the case in the same motion because, under KRE 201, a trial judge was prohibited from relying on his personal experience to support the taking of judicial notice. Commonwealth v. Howlett, 328 S.W.3d 191, 2010 Ky. LEXIS 292 (Ky. 2010).
8. Census information.
Defendant, an African-American, did not establish a prima facie violation of the fair cross-section jury requirement; even if judicial notice of census information was taken, defendant still did not meet the burden of proof. Defendant did not provide information about the number of African-Americans in the county. Mash v. Commonwealth, 376 S.W.3d 548, 2012 Ky. LEXIS 21 (Ky. 2012).
ARTICLE III.
PRESUMPTIONS IN CIVIL ACTIONS AND PROCEEDINGS
Rule 301.  Presumptions in general in civil actions and proceedings. 
Rule 302.  Applicability of federal law or the law of other states in civil actions and proceedings. 
Rule 301.  Presumptions in general in civil actions and proceedings.
Text
In all civil actions and proceedings when not otherwise provided for by statute or by these rules, a presumption imposes on the party against whom it is directed the burden of going forward with evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in the sense of the risk of nonpersuasion, which remains throughout the trial upon the party on whom it was originally cast.
History
(Enact. Acts 1990, ch. 88, § 9; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited:  Underwood v. Underwood, 836 S.W.2d 439, 1992 Ky. App. LEXIS 164 (Ky. Ct. App. 1992).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Absence of Rebutting Evidence.
 	3. 	Presence of Rebutting Evidence.
1. In General.
Because the language of KRS 389A.030(3) does not explicitly shift the risk of nonpersuasion to the opponent of the evidence, the presumption language in KRS 389A.030(3) is governed by KRE 301. Roberts v. Roberts, 67 S.W.3d 605, 2001 Ky. App. LEXIS 47 (Ky. Ct. App. 2001).
Even assuming that an employer rebutted the presumption of causation of a claimant's injury and reduced it to no more than a permissible inference, because other substantial evidence supported a finding of and that the claimant's injury was work-related, via the testimony of the medical experts and the claimant herself, the finding of causation was reasonable. AK Steel Corp. v. Adkins, 253 S.W.3d 59, 2008 Ky. LEXIS 137 (Ky. 2008).
2. Absence of Rebutting Evidence.
Because medical evidence was presented that drugs which were prescribed for the effects of a claimant's back injury would not have caused his death if taken as directed, and evidence that his ingestion of Demerol in addition to the prescribed medications caused respiratory failure and ultimately his death, substantial evidence was presented that the claimant's death was not due to the effects of his work-related back injury and the claimant's executrix was not entitled to a presumption of causation; further, because no suicide defense was raised, it was immaterial whether the death was a suicide. Williams v. White Castle Sys., Inc., 173 S.W.3d 231, 2005 Ky. LEXIS 286 (Ky. 2005).
3. Presence of Rebutting Evidence.
Although the employer rebutted the presumption that a claimant's unexplained work-place fall was work-related by physicians'  opinions suggesting the claimant had an episode of presyncope, there remained a permissible inference that the fall was work-related. This inference, plus the administrative law judge's finding that the fall was not due to presyncope, syncope, or loss of consciousness and was not idiopathic, constituted substantial evidence that the fall arose out of the claimant's employment. Jefferson County Pub. Sch. v. Stephens, 208 S.W.3d 862, 2006 Ky. LEXIS 337 (Ky. 2006).
Rule 302.  Applicability of federal law or the law of other states in civil actions and proceedings.
Text
In civil actions and proceedings, the effect of a presumption respecting a fact which is an element of a claim or defense as to which the federal law or the law of another state supplies the rule of decision is determined in accordance with federal law or the law of the other state.
History
(Enact. Acts 1990, ch. 88, § 10; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
ARTICLE IV.
RELEVANCY AND RELATED SUBJECTS
Rule 401.  Definition of “relevant evidence”. 
Rule 402.  General rule of relevancy. 
Rule 403.  Exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time. 
Rule 404.  Character evidence and evidence of other crimes. 
Rule 405.  Methods of proving character. 
Rule 406.  Habit; Routine Practice. 
Rule 407.  Subsequent remedial measures. 
Rule 408.  Compromise and offers to compromise. 
Rule 409.  Payment of medical and similar expenses. 
Rule 410.  Inadmissibility of pleas, plea discussions, and related statements. 
Rule 411.  Liability insurance. 
Rule 412.  Rape and similar cases — Admissibility of victim's character and behavior. 
Rule 401.  Definition of “relevant evidence”.
Text
“Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.
History
(Enact. Acts 1990, ch. 88, § 11; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations
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1. Application.
Testimony concerning observations made by witnesses of victim's alleged fear of defendant was relevant since probative value of testimony outweighed prejudice: in murder prosecution, evidence that victim, a normal adult woman, harbored fear of her accused killer was probative of the central inquiry and it was not unreasonable to ask, under the circumstances, why she had such fear and whether it tended to render a disputed fact more or less likely. Partin v. Commonwealth, 918 S.W.2d 219, 1996 Ky. LEXIS 23 (Ky. 1996), overruled in part, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
Testimony of four witnesses concerning their observations that victim exhibited fear of defendant had little relevancy except toward a strong inference of defendant's intent, actions or culpability, where record established that victim and defendant recently ended an extra marital relationship, that after relationship ceased defendant went to extraordinary measures to be with victim, and victim expressed fear of defendant in both behavior and in speech. Partin v. Commonwealth, 918 S.W.2d 219, 1996 Ky. LEXIS 23 (Ky. 1996), overruled in part, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
Convictions for second-degree manslaughter and assault were overturned because of the erroneous admission of urinalysis results that could only confirm that defendant used marijuana and cocaine two to seven days before defendant caused a fatal head-on car crash and not whether defendant was impaired during the collision since the results only branded defendant a drug user and their prejudicial value was too high under KRE 403. Burton v. Commonwealth, 300 S.W.3d 126, 2009 Ky. LEXIS 253 (Ky. 2009), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 545 (Ky. Jan. 21, 2010).
2. Collateral Source Benefits.
Applying the relevance test of this rule to the required disclosure under KRS 411.188 of the existence of collateral source benefits to the plaintiff illustrated that although collateral source benefits may relate to the plaintiff's need to recover damages from the wrongdoer, they have no bearing on the plaintiff's right to recover such damages and as such KRS 411.188 encouraged the jury to disregard the plaintiff's evidence as to the medical bills incurred and temper their verdict with an irrelevant consideration. O'Bryan v. Hedgespeth, 892 S.W.2d 571, 1995 Ky. LEXIS 10 (Ky. 1995).
3. Expert Testimony.
During a trial for sexual abuse, two physicians' testimonies, as to whether or not the results of their examinations of the child/victim were consistent with her allegations of sexual abuse, did not merely serve to verify the truthfulness of the child/victim's allegations, but served to establish that an absence of physical findings did not necessarily indicate that such abuse had not occurred; thus, the testimony was relevant pursuant to this rule. Turner v. Commonwealth, 914 S.W.2d 343, 1996 Ky. LEXIS 8 (Ky. 1996).
In prosecution for rape and sodomy of ten-year old niece, where child named defendant as perpetrator of the crimes and then two days later recanted her accusation and denied that defendant had committed the crimes against her, but at the trial testified as to defendant's acts of rape and sodomy and admitted on cross-examination that she had said that the acts had not occurred, trial court erred in admitting rebuttal testimony of psychiatrist in which he explained in general terms victim recantation of accusations of sexual abuse leveled at family members as such testimony lacked relevancy and invaded the province of the jury by expressing an opinion on the ultimate issue of guilt or innocence. Newkirk v. Commonwealth, 937 S.W.2d 690, 1996 Ky. LEXIS 83 (Ky. 1996).
In medical malpractice action the trial court did not abuse its discretion by ruling inadmissible evidence that the defendant-physician and his expert witness shared the same liability carrier. The mere fact that two physicians share a common insurance carrier, absent a more compelling degree of connection, does not clearly evidence bias by the expert and its arguable relevance or probative value is insufficient to outweigh the well-established rule as to the existence of insurance. Wallace v. Leedhanachoke, 949 S.W.2d 624, 1996 Ky. App. LEXIS 178 (Ky. Ct. App. 1996).
A gynecologist's qualified expert testimony that his physical findings in his examination of a child abuse victim were consistent with the history of sexual abuse she related to him were admissible because they were relevant and would “assist the trier of fact to understand the evidence or to determine a fact in issue.” Stringer v. Commonwealth, 956 S.W.2d 883, 1997 Ky. LEXIS 149 (Ky. 1997), cert. denied, Stringer v. Kentucky, 523 U.S. 1052, 118 S. Ct. 1374, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2234, 66 U.S.L.W. 3640 (1998).
DNA testing is a recognized and valid field of science, and testimony of DNA expert qualified to test DNA and comment upon results is admissible; such evidence is relevant to jury charged with determining whether defendant committed crime. Sholler v. Commonwealth, 969 S.W.2d 706, 1998 Ky. LEXIS 98 (Ky. 1998).
In malpractice action which a decedent's administrator filed against two (2) doctors, the trial court should have allowed the administrator to ask the doctors' expert witnesses how much they were being paid, and to the extent case law held otherwise, it was overruled. Tuttle v. Perry, 82 S.W.3d 920, 2002 Ky. LEXIS 157 (Ky. 2002).
Trial court did not err in finding that a medical examiner's opinion that the victim died from a homicide by heart attack was scientific and was outside of the common knowledge of jurors as laypersons were generally not qualified to determine the cause of death, especially in a case where it was alleged that the victim's death was the result of a heart attack from the emotional stress of a certain criminal act; the trial court properly found that the medical examiner's opinion would assist the jury in determining defendant's guilt or innocence and was admissible under KRE 401 and 702. Baraka v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 51 (Ky. Ct. App. 2004), aff'd, 194 S.W.3d 313, 2006 Ky. LEXIS 175 (Ky. 2006).
Statutory definition of the term “physician” did not necessarily preclude an administrative law judge (ALJ) from considering other types of expert testimony if it was relevant to resolving the question of causation in a workers' compensation case; an ALJ's finding that a worker's pulmonary disease was caused by lime exposure was supported by substantial evidence where a toxicologist established that causation, and the ALJ's consideration of the toxicologist's opinion was proper where, while not a licensed physician, the witness was an expert regarding the nature of the risks posed by the worker's exposure to lime. Dravo Lime Co. v. Eakins, 156 S.W.3d 283, 2005 Ky. LEXIS 48 (Ky. 2005).
Defendant's convictions of second-degree manslaughter, KRS 507.040, and second-degree assault, KRS 508.010, stemming from an automobile accident were affirmed; the trial court properly allowed a doctor to testify as to the effects of methadone and promethazine, which defendant had taken at the time of an automobile accident, as the doctor was qualified, the evidence was relevant under KRE 401, as the Commonwealth's entire case was based on the argument that defendant was aware of and consciously disregarded, as defined in KRS 501.020, the risk of driving while taking methadone and promethazine, the evidence of the risks and adverse effects of those drugs was not outweighed by any undue prejudice pursuant to KRE 403, and the expert opinion testimony would assist the trier of fact under KRE 702, as the effects of the drugs were not within the common knowledge of the jury. Smith v. Commonwealth, 181 S.W.3d 53, 2005 Ky. App. LEXIS 256 (Ky. Ct. App. 2005).
Trial court properly admitted testimony of the employer's expert based on a review of literature on the link between solvent exposure and long-term brain damage, because the testimony was relevant where the expert criticized many of the studies as not identifying what type of solvent was studied and for not providing adequate controls. Burton v. CSX Transp., Inc., 269 S.W.3d 1, 2008 Ky. LEXIS 236 (Ky. 2008).
Trial court abused its discretion in excluding during the guilt phase of a first-degree burglary trial expert testimony relevant to a defense under KRS 501.080 that voluntary intoxication rendered defendant unable to form the specific-intent element of burglary; it was error to relegate the expert testimony to the penalty phase only. Weaver v. Commonwealth, 298 S.W.3d 851,  2009 Ky. LEXIS 328 (Ky. 2009).
After a motor vehicle fatality, defendant was charged with wanton murder under KRS 507.020(1)(b) and convicted of manslaughter in the second degree under KRS 507.040(1)(a); to establish that defendant was voluntarily intoxicated, the Commonwealth of Kentucky was permitted to admit expert testimony from two physicians who had counseled defendant about the effects of alcohol when mixed with narcotics and warned him not to drink alcohol. The physician's testimony was admissible under KRE 401 to show that defendant's intoxication was not the result of an accident in mixing the drugs. Reed v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 171 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 413 (Ky. Aug. 18, 2010).
Family court abused its discretion when it permitted the social worker to opine that the wife suffered from post traumatic stress disorder (PTSD), because even though the social worker had an impressive educational vita in social work, she was not trained as a psychologist or psychiatrist, and she lacked the appropriate education and training to diagnose psychological disorders, including PTSD. Brosnan v. Brosnan, 359 S.W.3d 480, 2012 Ky. App. LEXIS 23 (Ky. Ct. App. 2012).
In a medical malpractice where it was alleged that electrical stimulation caused a miscarriage, a trial court did not err by determining that, if a doctor was permitted to testify, any probative value of the testimony would have been substantially outweighed by the risk of undue prejudice; the testimony would have been speculative because the doctor was unable to opine as to the most rudimentary science regarding conduction of electricity through the human body. The doctor testified that the areas of scientific inquiry at issue in this case were miles outside his area of expertise, prejudicial testimony was that which was unnecessary and unreasonable, and any testimony about this pregnancy and this miscarriage would have been inherently based on speculation and would have confused the jury on the essential element of causation. Jackson v. Mehdi, 419 S.W.3d 40, 2012 Ky. App. LEXIS 287 (Ky. Ct. App. 2012), review denied, Jackson v. Ghayoumi, — S.W.3d —, 2014 Ky. LEXIS 40 (Ky. Feb. 12, 2014).
3. Prior Offenses or Convictions.
Trial court did not abuse its discretion in allowing a detective to testify as an expert on gangs and gang related activities because the detective's testimony was relevant and probative in providing a general context for the shooting and surrounding circumstances, a context for witness testimony and the codefendant's testimony, and a possible motive for the crimes; the testimony assisted the jury in understanding the circumstances surrounding the murder. Smith v. Commonwealth, 454 S.W.3d 283, 2015 Ky. LEXIS 12 (Ky. 2015).
4. Evidence.
5. — Not Relevant.
Portions of diary kept by friend and key prosecution witness were irrelevant and properly excluded from defendant's trial for criminal abuse and murder of her stepson. Defendant's argument that the entirety of the diary went to the character of friend, the friend's credibility as a witness and weight that the jury would give to her testimony was not supported where it was shown portions of diary actually admitted at trial did indeed portray friend as sexually promiscuous drug user who had hateful feelings toward the victim; excluded portions contained irrelevant details of sexual encounters and use of a racial slur. Use of diary also did not invoke rule of completeness. Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996).
Evidence that the defendant was romantically involved with another man was relevant in her prosecution for the murder of her husband in order to establish a motive for the crime. Springer v. Commonwealth, 998 S.W.2d 439, 1999 Ky. LEXIS 56 (Ky. 1999).
In a prosecution of the defendant for the murder of her husband, evidence that she was willing to engage in three-person sex was admissible to rebut her assertion that the encounters amounted to sexual abuse perpetrated by the victim. Springer v. Commonwealth, 998 S.W.2d 439, 1999 Ky. LEXIS 56 (Ky. 1999).
The state of the defendant's fingernails at the time of trial, which was more than a year after the crime at issue, was not relevant. Rogers v. Commonwealth, 992 S.W.2d 183, 1999 Ky. LEXIS 32 (Ky. 1999), cert. denied, Rogers v. Kentucky, 528 U.S. 988, 120 S. Ct. 450, 145 L. Ed. 2d 366, 1999 U.S. LEXIS 7446, 68 U.S.L.W. 3310 (1999).
Murder victim's statement that she feared defendant would steal from her and that he was taking drugs fell within the “state-of-mind” exception of KRE 803(3) but was inadmissible because the victim's state of mind was irrelevant. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
In a homicide prosecution where defendant claimed he acted in self-defense, police records of acts of misconduct by the victim of which defendant was unaware were neither relevant nor exculpatory, so the Commonwealth had not been obliged to produce them. Saylor v. Commonwealth, 144 S.W.3d 812, 2004 Ky. LEXIS 220 (Ky. 2004).
Evidence of firearms should not have been admitted in defendant's murder trial as there was no evidence that defendant used one of those guns to kill his wife. Major v. Commonwealth, 177 S.W.3d 700, 2005 Ky. LEXIS 297 (2005).
Trial court abused its discretion when it denied an insured's motion in limine to prohibit evidence that the medical license of one of the insured's treating physician's had been suspended; the evidence was a collateral matter that was not relevant to the insured's action for underinsured benefits as the suspension came long after the physician treated the insured and he had not been suspended at the time the physician gave a deposition in the case. Reece v. Nationwide Mut. Ins. Co., 217 S.W.3d 226, 2007 Ky. LEXIS 62 (Ky. 2007).
In a murder prosecution, evidence that a man who bought a gun for defendant was “shocked” when he learned it was used to murder the victim was irrelevant, but as there was no reasonable possibility that this statement affected the verdict, the error was harmless. Emerson v. Commonwealth, 230 S.W.3d 563, 2007 Ky. LEXIS 166 (Ky. 2007).
Testimony that beer cans and a set of keys were found inside a murder victim's car did not tend to make any relevant fact more or less likely and was not admissible under KRE 401. Multiple persons had access to the car, no other evidence was proffered to prove that defendant's girlfriend was the last person to drive the car or that the beer cans and marijuana seeds belonged to her, no evidence linked any particular individual to the car, and the car was in no way tied to the crime. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
In defendant's prosecution on charges of second-degree sodomy and first-degree sexual abuse, the trial court erred when it allowed a clinical psychologist to testify that sexually abused children, like the victim, commonly added details over time through counseling and erred in allowing the psychologist to identify generic characteristics of child sex abuse victims by describing them as outwardly appearing happy as this testimony did not answer the question of whether other children who had not been similarly abused might also develop the same symptoms or traits. This testimony was not relevant under KRE 401. Sanderson v. Commonwealth, 291 S.W.3d 610, 2009 Ky. LEXIS 96 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 388 (Ky. Oct. 1, 2009).
Injection of race into a case, where race was not an issue, was improper because the evidence was not sufficiently probative to warrant the injection of race into the trial when the Commonwealth's racial “statistical information” only narrowed the pool of suspects down to about ten percent of the population. Washington v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 120 (Ky. Ct. App. 2009), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 313 (Ky. Nov. 18, 2009).
Trial court did not abuse its discretion in excluding as not relevant under KRE 401 written contracts between an advisor's companies and a thoroughbred horse owner because the letters did not pertain in any way to the oral agreement at issue in the case; none of the documents was signed by both the advisor and the owner, and none of the documents pertained to the parties'  oral agreement in any way. Ramsey v. Lambert, — S.W.3d —, 2009 Ky. App. LEXIS 125 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 559 (Ky. Mar. 10, 2010).
In defendant's trial on a charge of first-degree manslaughter, the trial court did not err in excluding evidence that the victim was a crack whore, that she used as much crack cocaine and marijuana as she could on a daily basis, that she let others use her residence to get high if they would provide her with cocaine, that she attempted to borrow money for drugs and became angry if anyone refused her, and that she would sell her food vouchers to get drugs because evidence of the victim's habitual drug use was of minimal relevance to any issue presented at trial. Because defendant admitted to stabbing the victim, the only real factual issue was whether the stabbing occurred with defendant as the aggressor or with defendant acting in self-defense. Moorman v. Commonwealth, 325 S.W.3d 325,  2010 Ky. LEXIS 273 (Ky. 2010).
In a sexual abuse case, a trial court did not err by failing to admit 80 letters written to appellant by a victim's mother after a finding that they were irrelevant and prejudicial; the trial court allowed the use of one of the letters to impeach the mother's testimony since the letter indicated that the mother was willing to take appellant to court so that he would not be able to see the victim again. Appellant was able to use the one letter to present his defense theory; the admission of all 80 letters would have been cumulative. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
Employee's proffered letter referenced an investigation which had nothing to do with the employee, his job, his injuries, the cause of his injuries, or any damages allegedly sustained from his injuries; thus, the relevance of this letter was certainly suspect and was properly excluded from evidence or from use in the supervisor's cross-examination. Rossi v. CSX Transp., Inc., 357 S.W.3d 510, 2010 Ky. App. LEXIS 233 (Ky. Ct. App. 2010).
Expert testimony concerning coerced confession was not relevant for the purpose of proving that an officer used the Reid technique because defendant did not place the voluntariness of his statements to the officers in issue; thus, whether the Reid technique was or was not used did not tend to prove or disprove his innocence or guilt. Hall v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 204 (Ky. Ct. App. 2011).
In a manslaughter trial relating to the death of defendant's wife, it was error to admit testimony regarding defendant's relationship with another woman because there was no evidence the two had a sexual relationship or planned a future. The error was harmless given the overwhelming evidence of defendant's reckless conduct. Hall v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 204 (Ky. Ct. App. 2011).
Where the murder victim was killed with a .380 pistol, evidence that defendant owned two .380 handguns, which were concededly not used in the murder, was irrelevant and was not admissible under KRE 406 to show his habit of using .380 handguns; however, the error was harmless in view of testimony that he confessed to the murder. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
Trial court properly ruled that the defense could not inform the jury that defendant had been tried twice previously and that both juries had deadlocked, as such evidence was irrelevant. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
Court erred by admitting evidence of other acts of drug trafficking because a detective testified that “we do controlled drug buys the same way every time”; what was established was not defendant's modus operandi; rather, it was the modus operandi of the police unit involved in the investigation. The only evidence that identified defendant as the drug seller in either transaction was the buyer's testimony, which had no independent probative value. Graves v. Commonwealth, 384 S.W.3d 144, 2012 Ky. LEXIS 174 (Ky. 2012).
In a murder case, the court erred by admitting evidence of two .380 handguns owned by defendant because neither weapon was used in the murder; defendant had one .380 gun in his home and owned another that had been confiscated; that was evidence of ownership and nothing more, certainly not a personal habit that was relevant to proving his conduct on a particular occasion. However, the error was harmless as there was ample other evidence supporting the conviction. Harris v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 493 (Ky. 2012).
Trial court properly refused to admit the charging documents against a driver, both relating to the accident at issue and prior violations, as those documents merely stated charges, and as a result, they had no probative value as to whether the driver had backed his vehicle into the injured plaintiff. Calhoun v. Provence, 395 S.W.3d 476, 2012 Ky. App. LEXIS 97 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 113 (Ky. Apr. 17, 2013).
Under KRE 401, 403, the evidence of defendant's pain medication prescriptions was inadmissible in the second-degree manslaughter case under KRS 507.040(1)(a) because it was not relevant and because the danger of undue prejudice from its admission outweighed any probative value it provided as defendant did not have pain medication in her bloodstream at the time of the accident. Douglas v. Commonwealth, 374 S.W.3d 345, 2012 Ky. App. LEXIS 123 (Ky. Ct. App. 2012).
In a death penalty case, testimony by an officer regarding defendant's invocation of his right not to speak to the police following his arrest was not relevant because an innocent person, arrested, jailed and falsely accused of murder by the police following the dramatic episode defendant described might also express in similar fashion his anger or frustration over his predicament. Defendant's outburst tended to prove nothing about whether his use of deadly force was justifiable. Ordway v. Commonwealth, 391 S.W.3d 762, 2013 Ky. LEXIS 3 (Ky. 2013).
Doctor's testimony that the toxicology report on the victim showed the presence of cannabinoids, indicating a recent use of marijuana, was not relevant to the victim's state of mind at the time of the offense, because the doctor could not testify as to when the victim had consumed marijuana, the amount consumed, or the effect it had on the victim. Brown v. Commonwealth, 416 S.W.3d 302, 2013 Ky. LEXIS 637 (Ky. 2013).
Proposed questions to a detective about a typical arsonist were not relevant where there was no credible evidence that another person started the fire, what a typical arsonist might have done in no way would have supported defendant's theory that someone else started the fire, and thus, evidence regarding what a typical arsonist would have done had no tendency to make a fact of consequence, i.e., who started the fire, more or less probable. Stansbury v. Commonwealth, 454 S.W.3d 293, 2015 Ky. LEXIS 10 (Ky. 2015).
6. — Relevant.
An intoxilyzer result is admissible in a prosecution under KRS 189A.010(1)(a) and/or (e) where the calibration unit and the subject testing component are shown to be in proper working order on the testing date, despite the fact that the calibration component showed out of tolerance readings on other dates. Commonwealth v. Davis, 25 S.W.3d 106, 2000 Ky. LEXIS 92 (Ky. 2000).
Defendant's constructive possession of a shotgun could not be used to demonstrate his guilt, under KRS 527.040(4), of possession of a weapon by a convicted felon, but it was relevant, under KRE 401, to showing his possession of three (3) handguns, which did prove his guilt. Johnson v. Commonwealth, 90 S.W.3d 39, 2002 Ky. LEXIS 228 (Ky. 2002), overruled in part, McClanahan v. Commonwealth, 308 S.W.3d 694,  2010 Ky. LEXIS 98 (Ky. 2010).
Trial court did not err in admitting the police officer's testimony that, during defendant's initial detention for resisting arrest, several others were arrested as a result of their disorderly conduct; the evidence was relevant under KRE 401, as evidence pertaining to the circumstances of the crime and arrest were relevant and admissible, particularly where defendant relied on the use of force by an officer as a defense. Hightower v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 115 (Ky. Ct. App. 2003).
Evidence that defendant stole a truck and fled from police was relevant to the issue of defendant's guilt for an earlier convenience store robbery and was properly admitted after application of the balancing test in KRE 403. Rodriguez v. Commonwealth, 107 S.W.3d 215, 2003 Ky. LEXIS 138 (Ky. 2003).
Evidence that “humanized” the murder victim and described the horrific nature of her fatal injuries was not irrelevant and was properly admitted. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Testimony that a murder victim was afraid of defendant was admissible under KRE 401 and 403; although the victim's state of mind was not at issue within the meaning of KRE 803(3), there was some probative value to such testimony because it was not unreasonable to ask in such circumstances why the victim would have such fear and whether it tended to render a disputed fact more or less likely. Garland v. Commonwealth, 127 S.W.3d 529, 2003 Ky. LEXIS 233 (Ky. 2003), cert. denied, Garland v. Kentucky, 125 S. Ct. 252, 160 L. Ed. 2d 63, 2004 U.S. LEXIS 5940, 73 U.S.L.W. 3208 (U.S. 2004), overruled in part, Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
Trial court properly denied an insurer's motion for a directed verdict in an employee's suit against the insurer for underinsured motorist benefits as it was not an abuse of discretion to permit the employee to introduce medical bills without expert proof to show that the medical treatment was necessary and a direct result of the accident; Kentucky courts have allowed such proof to support a plaintiff's claim that the expenses were reasonable and necessarily related to the injury in question. Samples v. Cincinnati Ins. Co., — S.W.3d —, 2003 Ky. App. LEXIS 306 (Ky. Ct. App. 2003), aff'd in part, rev'd in part, 192 S.W.3d 311, 2006 Ky. LEXIS 139 (Ky. 2006).
Existence of defendant's poem in a jailhouse informant's notebook showed the closeness of their relationship, increasing the credibility of the informant's claim that defendant confided to him that he had killed his aunt; this theory, though somewhat tenuous, satisfied the minimal threshold for relevancy under KRE 401, and as nothing in the poem tended to incriminate defendant or impugn his character, the trial court had not been obliged to exclude it under the balancing test of KRE 403. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
Evidence that a man shot an intended victim was relevant under KRE 401 because it provided the motive for the intended victim and a friend to shoot at the original shooter and defendant a month later, which provided the motive for defendant to then shoot and kill the intended victim the next day. Harris v. Commonwealth, 134 S.W.3d 603, 2004 Ky. LEXIS 124 (Ky. 2004).
Paper found in defendant's car was sufficiently linked to a trafficking in a controlled substance charge as the paper was relevant and as a detective gave expert testimony that the paper was a drug transaction list; the detective was properly permitted to render his opinion without a Daubert hearing as the Commonwealth established that the detective had nine (9) years of narcotic experience and had seen dozens of similar papers. Further, the probative value of the paper was not outweighed by the danger of undue prejudice. Dixon v. Commonwealth, 149 S.W.3d 426, 2004 Ky. LEXIS 272 (Ky. 2004).
Surveillance camera photographs and a sketch artist's depiction of a woman accomplice were properly admitted at defendant's trial as they were relevant to a victim's credibility and her powers of observation and recall as the victim identified defendant as the perpetrator of the crime. Gerlaugh v. Commonwealth, 156 S.W.3d 747, 2005 Ky. LEXIS 46 (Ky. 2005).
The very nature of defendant's defense, that he was merely present and was not complicit in the commission of the burglary by an accomplice, required that the jury consider issues of defendant's knowledge and intent in deciding the case; testimony which tended to show that defendant and the accomplice discussed the possibility of committing a crime similar to the one at issue was clearly relevant to the defendant's knowledge and/or intent and was properly admitted. Johnson v. Commonwealth, 184 S.W.3d 544, 2005 Ky. LEXIS 383 (Ky. 2005).
In a murder prosecution, admission of a notice threatening repossession of defendant's television was relevant to establish his motive to take money from his mother to kill her husband. Emerson v. Commonwealth, 230 S.W.3d 563, 2007 Ky. LEXIS 166 (Ky. 2007).
Trial court did not err when it permitted the Commonwealth to introduce evidence of illicit drugs during defendant's trial on charges of wanton murder under KRS 507.020(1)(b), and first-degree assault under KRS 508.010(1)(b). The evidence was relevant and admissible because it helped the jury fully understand defendant's misconduct in that he was so engrossed by his passenger counting illicit pills that he was not paying attention to his driving; any prejudice suffered by defendant due to the admission of the evidence was cured by the trial court's limiting admonition to the jury. Berryman v. Commonwealth, 237 S.W.3d 175, 2007 Ky. LEXIS 206 (Ky. 2007).
Admission of three videotapes into evidence was not erroneous because the tapes were relevant to establish that defendant was complicity with another in promoting a sexual performance by a minor, the tapes allowed the jury to infer intent, and the tapes, in their entirety, rebutted defendant's claim that the excerpts were for family purposes. Little v. Commonwealth, 272 S.W.3d 180, 2008 Ky. LEXIS 241 (Ky. 2008).
Where defendant, charged with operating a motor vehicle while under the influence of alcohol having an alcohol concentration of 0.18 or more in violation of KRS 189A.010, sought the computer source code for the breathalyzer from its manufacturer, compliance with the subpoena would not be unreasonable or oppressive under RCr 7.02. The evidence was relevant under KRE 401 because a flaw could affect the accuracy of the reading relied upon by the Commonwealth, and the code could be produced at minimal expense and effort. House v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 19 (Ky. Ct. App. 2008).
Two videos of the police chasing defendant were relevant and thus, admissible, because each video contained a different perspective of the police case of defendant's vehicle. Cuzick v. Commonwealth, 276 S.W.3d 260, 2009 Ky. LEXIS 2 (Ky. 2009).
In a negligence action filed by a restaurant customer who contracted hepatitis A after eating at a restaurant, the trial court properly rejected a restaurant's argument that health department inspection records were inadmissible because evidence of the health department's inspection was relevant to the customer's claims in that the failure of the restaurant to maintain a reasonably safe environment for the preparation of food and drink that would be served to its patrons was directly at issue. Further, because there was nothing about the inspection that proved extraordinary and because no evidence was presented showing any single horrendous or disturbing deviation from health standards that could possibly inflame the jury, any prejudicial effect the evidence may have had was not greater than its probative value to the consequential facts of the case. Emberton v. GMRI, Inc., 299 S.W.3d 565, 2009 Ky. LEXIS 250 (Ky. 2009), rehearing denied, Emberton v. GMRI, Inc., — S.W.3d —, 2010 Ky. LEXIS 494 (Ky. Jan. 21, 2010).
Trial court did not err in allowing photographs of emergency room entrances at other hospitals to be introduced into evidence during the trial of a premises liability suit, brought by a paramedic after she tripped and fell over a protruding curb in the emergency room entrance at the hospital as the photographs were relevant under KRE 401 to show alternative designs that could have feasibly been used, to show that the hospital could foresee that paramedics would trip over the curb given that paramedics could falsely assume that the entrance would be safely designed as any other hospital, and to show that the hospital was aware of alternative designs that would eliminate tripping hazards. The hospital had failed to show that the probative value of these pictures were substantially outweighed by the risk of undue prejudice under KRE 403. Ky. River Med. Ctr. v. McIntosh, 319 S.W.3d 385,  2010 Ky. LEXIS 215 (Ky. 2010).
Given the circumstances of the case, wherein each defendant was trying to pin the crimes charged on the other defendant, the trial court did not abuse its discretion in permitting testimony regarding whether or not one defendant had money on defendant's person when defendant was arrested; the other defendant's theory of the case was that the drugs found on the other defendant belonged to the first defendant because the first defendant intended to sell them. Bristol v. Commonwealth, — S.W.3d —, 2010 Ky. App. LEXIS 218 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 528 (Ky. Aug. 17, 2011).
Court properly allowed the Commonwealth to present evidence of checks defendant wrote to himself from his mother's account in 2005 i.e., outside the March 2006 to March 2007 period set forth in the indictment because those checks and evidence were relevant to show that defendant's plan was to take his mother's money soon after he took over as attorney-in-fact in July 2005. The fact that he began writing checks to himself in 2005 also showed that the checks he wrote during the indictment period were not a mistake, an accident, or simply the result of poor bookkeeping. Easley v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 51 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2012 Ky. LEXIS 242 (Ky. Feb. 15, 2012).
Since the officer's testimony was offered to explain the circumstances at issue, the testimony was relevant and not highly prejudicial; even if the testimony should have been excluded, compelling evidence was offered against defendant and any error which may have occurred in admitting the officer's testimony was harmless, RCr P. 9.24. Boyd v. Commonwealth, 357 S.W.3d 216, 2011 Ky. App. LEXIS 152 (Ky. Ct. App. 2011).
Evidence of gang activity was relevant to explain the context of and the motive of the victim's murder and the evidence was not unfairly prejudicial; the police officer's testimony provided the jury with general information about gang terminology, which was necessary for a full understanding of defendant's statements to police, and this testimony was not inflammatory and did not prejudice the jury against defendant. Hudson v. Commonwealth, 385 S.W.3d 411, 2012 Ky. LEXIS 95 (Ky. 2012).
Trial court did not err by permitting a witness to testify during the Commonwealth's case-in-chief about defendant's expressions of stress and resentment, during the time leading up to the shooting, because evidence of motive was relevant and admissible to prove conduct consistent with the motive, as well as willfulness or criminal intent. Mcguire v. Commonwealth, 368 S.W.3d 100, 2012 Ky. LEXIS 97 (Ky. 2012).
Trial court did not err by permitting the Commonwealth to elicit testimony from a rape victim that she feared getting sexually transmitted diseases from defendant because it was self-evident that the fear of a sexually transmitted disease was relevant to the issue of consent in a rape case. Slone v. Commonwealth, 382 S.W.3d 851, 2012 Ky. LEXIS 172 (Ky. 2012).
Driver's plea of guilty to the charge of reckless driving associated with the accident at issue was probative, and therefore relevant, as it directly related to plaintiff's claim that the driver had backed his vehicle into her vehicle, causing damages. Calhoun v. Provence, 395 S.W.3d 476, 2012 Ky. App. LEXIS 97 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 113 (Ky. Apr. 17, 2013).
In defendant's death penalty case, the court did not abuse its discretion by permitting the Commonwealth to introduce defendant's phone call to a friend because it showed defendant referring to the two victims by their nicknames in a manner that suggested his familiarity with them, even if his friend was not. Second, defendant's statement, “you should have seen their faces,” implied that the two victims were surprised at the turn of events immediately prior to, and during, the shootings. Ordway v. Commonwealth, 391 S.W.3d 762, 2013 Ky. LEXIS 3 (Ky. 2013).
Arrest-warrant evidence was relevant to the context of the investigation - why the police were observing defendant's guest room - and how the crime came to be discovered. Knowledge of the arrest warrants was necessary for the jury to understand why the police set up the extensive surveillance and then arrested defendant with only highly circumstantial proof of criminal activity. Kerr v. Commonwealth, 400 S.W.3d 250,  2013 Ky. LEXIS 287 (Ky. 2013).
Defendant's computer password was relevant and had an extremely high probative value where it contained the frequent nickname of the victim and described a physical sensation commonly associated with sexual intercourse, defendant's unwillingness to disclose the password in front of his wife and his statement that the password was not what it seemed showed his knowledge of the significance of the words used in the password and that they were not innocent. Yates v. Commonwealth, 430 S.W.3d 883, 2014 Ky. LEXIS 9 (Ky. 2014), rehearing denied, 430 S.W.3d 883, 2014 Ky. LEXIS 312 (Ky. June 19, 2014).
In a first-degree robbery case, a trial court did not abuse its discretion by allowing identification testimony from lay witnesses because it was highly relevant, and the probative value of the testimony was not substantially outweighed by the danger of undue prejudice. Uncertainty in the testimony might have actually strengthened defendant's case, and the jurors were able to independently determine whether defendant was the man present in the surveillance video and photos. Morgan v. Commonwealth, 421 S.W.3d 388, 2014 Ky. LEXIS 10 (Ky. 2014).
Detective's testimony was relevant because the information in the testimony pointed to defendant's mental state when he entered the victim's home, and that was evidence of purposeful conduct, tending to prove that defendant intended to burglarize the home under a lesser charge; the evidence established defendant's motivations with regard to the location of the firearm in relation to the scene of the crime. Sasser v. Commonwealth, 485 S.W.3d 290, 2016 Ky. LEXIS 105 (Ky. 2016).
Evidence of defendant's relationship with two women at the same time was necessary and relevant to contest the defense and to establish witness bias, in particular, one woman's bias in defendant's favor. Palmer v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 40 (Ky. Ct. App. 2017).
7. — Recreations and Simulations.
In an action which people who were injured in a vehicle accident or who survived people who were killed in the same accident (survivors) filed against a company that manufactured a van, the trial court did not abuse its discretion by allowing the survivors to introduce the results of tests that were conducted on another van that was the same make and model as that involved in the accident, or by allowing the survivors to introduce a computer simulation of the accident. Ford Motor Co. v. Coulson, 2003 Ky. App. LEXIS 126 (Ky. Ct. App. 2003).
8. Photographs.
The admissibility of a posed photograph is a matter within the sound discretion of the trial court, and its ruling will not be interfered with on appeal except upon a clear showing of an abuse of discretion. Gorman v. Hunt, 19 S.W.3d 662, 2000 Ky. LEXIS 71 (Ky. 2000).
In a manslaughter prosecution, the relevance of a photo of the accident scene showing brain tissue on a telephone pole exceeded its prejudicial effect and it was properly admitted, despite defendant's willingness to stipulate that the impact with the telephone pole was the cause of a victim's death. The photo was relevant because it showed a point of trauma for one of the victims, and was probative of the car's velocity at the time of impact, which was relevant because defendant contested that he had been speeding before the accident. Page v. Commonwealth, 149 S.W.3d 416, 2004 Ky. LEXIS 278 (Ky. 2004), review denied, — S.W.3d —, 2009 Ky. LEXIS 883 (Ky. May 13, 2009).
Admission of autopsy photographs was not an abuse of discretion where the injuries shown by the photographs were relevant and could not be proven by other evidence. Ratliff v. Commonwealth, 194 S.W.3d 258, 2006 Ky. LEXIS 170 (Ky. 2006).
In defendant's capital murder case, the court properly admitted photographs of the victims because they aided the medical examiner in explaining the nature, extent, and cause of the injuries, and helped establish that the person who inflicted the wounds intended to cause the victims'  death. Additionally, the decomposition of the bodies was directly attributable to the commission of a crime, i.e., arson, to which defendant pleaded guilty. Dunlap v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 292 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 73 (Ky. Feb. 20, 2014).
9. — Habit Evidence Inadmissible.
Supreme Court reversed defendant's conviction of reckless homicide (on the way to a hospital, defendant ran into another car and killed that driver); habit evidence was not admissible to prove defendant performed the habitual act (smoking marijuana here); evidence that a person has a “regular” or “routine” practice of performing some action met the requirement of KRE 401; and all relevant evidence, including evidence of a routine practice, was admissible, unless otherwise prohibited under KRE 402; but relevant evidence was to be excluded if its probative value was substantially outweighed by (1) the danger of undue prejudice, (2) confusion of the issues, or by (3) considerations of undue delay under KRE 403; admissibility of character evidence in Kentucky was governed by KRE 404(a) and such evidence was generally inadmissible, unless some exception permitted it; habit evidence implicated all three (3) of these impermissible KRE 403 results, so was not admissible under KRE 404(a) even though it might sometimes be considered to be more reliable when the habit was adequately defined. Burchett v. Commonwealth, 98 S.W.3d 492, 2003 Ky. LEXIS 12 (Ky. 2003).
Trial court did not err in denying a motion for a new trial filed by an executrix alleging error in the admission of habit evidence that nurses routinely turned patients during their safety rounds in violation of KRE 401, 402, and  403 as: (1) the executrix initiated the introduction of the evidence by questioning the nurses as to notations in the decedent's medical records indicating that the decedent had been turned; (2) the executrix opened the door to the hospital's further questioning of the nurses as to their routine conduct in turning patients and as to the nurses' beliefs that they did not have to record turns, which rebutted the earlier questioning by the executrix on the charting requirements; and (3) the evidence was admissible to explain the entries for safety rounds and the lack of explicit entries referring to repositioning of decedent. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
10. Parties.
All defendants to a suit should have been disclosed at trial, and one was not permitted to be a party for purposes of motion and discovery, and later strategically conceal its identity at trial; a trial court's order prohibiting the identification to the jury of a clinic which was a named party defendant in a medical malpractice case was reversible error. Williamson v. Schneider, 205 S.W.3d 224, 2006 Ky. App. LEXIS 73 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 138 (Ky. Ct. App. 2006).
11. Specific Cases.
In a sexual abuse case, a trial court did not err by failing to admit reverse KRE 404(b) evidence regarding a misdemeanor child abuse conviction against a victim's mother; the trial court concluded that, even if the evidence was relevant, its probative value was outweighed by the likelihood of prejudice and confusion. Therefore, the trial court properly conducted a balancing test under KRE 403. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
In a murder trial, testimony was properly admitted regarding a handgun seen in defendant's car several days prior to the shooting. There was testimony that, in the days prior to the shooting, defendant made a hand gesture meant to imitate a shooting gun and that .44 caliber bullets, which could have come from a revolver, killed the victim. Mullins v. Commonwealth, 350 S.W.3d 434, 2011 Ky. LEXIS 137 (Ky. 2011).
Defendant's jail letters to a co-indictee were relevant because the letters rebutted defendant's claims that (1) defendant barely knew the co-indictee, (2) defendant believed the co-indictee had mental problems, and (3) defendant was afraid of the co-indictee. Mayse v. Commonwealth, 422 S.W.3d 223, 2013 Ky. LEXIS 457 (Ky. 2013).
Unloaded rifles found in defendant's apartment was relevant and its propriety under KRE. 403 at worst uncertain, given an expert detective's testimony noting the commonness of a connection between drugs and the firearms possessed along with them, and as a result, the admission of the rifles was not a palpable error under RCr P. 10.26. Goben v. Commonwealth, 503 S.W.3d 890, 2016 Ky. LEXIS 630 (Ky. 2016).
Rule 402.  General rule of relevancy.
Text
All relevant evidence is admissible, except as otherwise provided by the Constitutions of the United States and the Commonwealth of Kentucky, by Acts of the General Assembly of the Commonwealth of Kentucky, by these rules, or by other rules adopted by the Supreme Court of Kentucky. Evidence which is not relevant is not admissible.
History
(Enact. Acts 1990, ch. 88, § 12; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Kentucky Law Journal.
Robinson, Clifford v. Commonwealth: Admission of Racial Voice Identification Testimony, Regressive or Progressive?, 94 Ky. L.J. 607 (2005/2006).
Northern Kentucky Law Review.
Catron, Notes, Daubert v. Merrell Dow Pharmaceuticals, Inc.: Sounding the Death Knell for Frye v. United States in the Commonwealth? 21 N. Ky. L. Rev. 475 (1994).
Cited:  Young v. Commonwealth, 129 S.W.3d 343, 2004 Ky. LEXIS 78 (Ky. 2004); Anderson v. Commonwealth, 281 S.W.3d 761, 2009 Ky. LEXIS 17 (Ky. 2009); Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010); Helphenstine v. Commonwealth, 423 S.W.3d 708, 2014 Ky. LEXIS 8 (Ky. 2014).
NOTES TO DECISIONS

 	1. 	Evidence.
 		2. 	—Not Relevant.
 	3. 	Photographs.
 		4. 	— Irrelevant.
 		5. 	— Relevant.
 	6. 	Worker's Compensation.
 		7. 	— Disability Settlement.
 	8. 	Close in Time Evidence.
 	9. 	Toxicology Tests.
 	10. 	Computer-Generated Diagrams.
 	11. 	Expert Testimony.
 	12. 	Habit Evidence.
 	13. 	Medical Reports.
 	14. 	Background Evidence on Victims.
 	15. 	Specific Cases.
1. Evidence.
2. —Not Relevant.
Officer's testimony that the victim's family members were overwrought by the allegations of sexual abuse and sodomy and the officer was emotionally affected by their anguish was inadmissible as irrelevant. Ruiz v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 1620 (Ky. 2015).
3. Photographs.
4. — Irrelevant.
Error was committed in admitting into evidence photographs of the decomposed, maggot infested, canine damaged body of seven-year-old victim since they were irrelevant, offensive and highly prejudicial as the decomposition of the body was not directly related to the crime. Funk v. Commonwealth, 842 S.W.2d 476, 1992 Ky. LEXIS 145 (Ky. 1992).
5. — Relevant.
Photographs taken of victim's head showing wound caused by shooting was not overly inflammatory so as to arouse the passions of the jury; though perhaps gruesome, it was both relevant and probative evidence and was not improperly admitted. Whitaker v. Commonwealth, 895 S.W.2d 953, 1995 Ky. LEXIS 21 (Ky. 1995).
Photographic evidence of the deceased victims constituted relevant and probative evidence of the circumstances of the crime even though defendant, found guilty but mentally ill of murders and assaults, admitted to the killings. Brown v. Commonwealth, 934 S.W.2d 242, 1996 Ky. LEXIS 97 (Ky. 1996), review or rehearing denied, 1996 Ky. LEXIS 129 (Ky. 1996).
It was not an abuse of discretion or reversible error for the trial judge to admit into evidence photographs of a fatally wounded child which supported the prosecution's theory that the child's injuries were inflicted intentionally to cause death and were part of a pattern of intentional abuse; the photographs were relevant and were not repetitive or inflammatory. Parker v. Commonwealth, 952 S.W.2d 209, 1997 Ky. LEXIS 84 (Ky. 1997), cert. denied, Parker v. Kentucky, 522 U.S. 1122, 118 S. Ct. 1066, 140 L. Ed. 2d 126, 1998 U.S. LEXIS 1067, 66 U.S.L.W. 3556 (1998).
The court did not err in permitting the introduction into evidence of photographs which showed the injuries sustained by the victim in the robbery at issue, notwithstanding the defendant's offer to stipulate to the victim's injuries. Barnett v. Commonwealth, 979 S.W.2d 98, 1998 Ky. LEXIS 127 (Ky. 1998).
Trial court did not abuse its discretion in permitting an executrix to refer to a hospital's owner as the hospital failed to object to the references when they were made and did not preserve the objection for review despite the hospital's filing of a motion in limine, and, even if admitted erroneously, the error was harmless under CR 61.01, and did not violate KRE 402 and 403, where: (1) the questioning during voir dire was proper to elicit potential juror bias; (2) the question posed to a doctor was relevant to determine potential bias of that witness; (3) the references during the opening statement of the executrix's attorney and questioning of the executrix's expert were proper to clarify statements made by the attorney in voir dire; (4) the association between the parent and the hospital was well known in the community; and (5) the parent's name was on several of the documents introduced into the trial. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
In defendant's trial for murder under KRS 507.020(1), the trial court did not abuse its discretion admitting crime scene photographs when their probative value was not substantially outweighed by their prejudicial effect. Although the photographs showing the extent of the victim's injuries were, by their very nature, prejudicial, they clearly had significant value to the jury in determining the extent of defendant's culpability based on his claim that he just poked the victim in the neck. Greene v. Commonwealth, 197 S.W.3d 76, 2006 Ky. LEXIS 140 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 778 (Ky. Aug. 24, 2006), cert. denied, Greene v. Kentucky, 549 U.S. 1184, 127 S. Ct. 1157, 166 L. Ed. 2d 1001, 2007 U.S. LEXIS 1235 (2007).
Admission of photographs of the victim was proper because the photographs were relevant and necessary to prove the location of the victim's injury and how it caused his death. Moreover, photographs depicting defendant's guns were relevant and admissible into evidence to prove defendant's keen knowledge and skill with firearms, and thus, refute the likelihood of his claim that he did not intend to shoot the victim when he fired at the victim's vehicle. Coulthard v. Commonwealth, 230 S.W.3d 572, 2007 Ky. LEXIS 161 (Ky. 2007).
In defendant's capital murder case, the court properly admitted photographs of the victims because they aided the medical examiner in explaining the nature, extent, and cause of the injuries, and helped establish that the person who inflicted the wounds intended to cause the victims'  death. Additionally, the decomposition of the bodies was directly attributable to the commission of a crime, i.e., arson, to which defendant pleaded guilty. Dunlap v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 292 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 73 (Ky. Feb. 20, 2014).
6. Worker's Compensation.
7. — Disability Settlement.
Appeals Court held that Circuit Court ruling concerning the inadmissibility of the decedent's permanent partial disability settlement figure from his worker's compensation claim was correct as a matter of law since the settlement figure was not relevant evidence under KRE 401 in determining the destruction of the decedent's power to labor and earn money and since held not to be relevant, was not admissible under this rule, and further, was not admissible to prove liability for the amount under KRE 408. The Court of Appeals upheld the trial court's reasoning that it was the effects of the decedent's injury, not the percentage of occupational disability agreed to for settlement purposes, that was relevant to the decedent's power to earn money. Green River Elec. Corp. v. Nantz, 894 S.W.2d 643, 1995 Ky. App. LEXIS 45 (Ky. Ct. App. 1995).
8. Close in Time Evidence.
In an action charging defendant with manslaughter, evidence of the non-fatal beating of the victim close in time to the fatal beating was relevant, when such evidence was coupled with other evidence illustrating that in the same time period defendant administered beatings to the victim, giving right to an inference that defendant was guilty of the unwitnessed beatings. Smith v. Commonwealth, 904 S.W.2d 220, 1995 Ky. LEXIS 74 (Ky. 1995).
Undue influence exercised after the execution of the will had no bearing whatsoever upon whether the testator disposed of her property according to her own wishes; a trial court did not err in refusing to allow testimony which had nothing to do with the circumstances of the son's purportedly undue influence at the time the decedent's will was written. Graham v. Fulkerson, 187 S.W.3d 324, 2005 Ky. App. LEXIS 279 (Ky. Ct. App. 2005).
9. Toxicology Tests.
An intoxilyzer result is admissible in a prosecution under KRS 189A.010(1)(a) and/or (e) where the calibration unit and the subject testing component are shown to be in proper working order on the testing date, despite the fact that the calibration component showed out of tolerance readings on other dates. Commonwealth v. Davis, 25 S.W.3d 106, 2000 Ky. LEXIS 92 (Ky. 2000).
Evidence that a person charged with vehicular homicide had intoxicating drugs in his system when the homicide occurred is relevant under KRE 402 to the issue of wantonness even without additional evidence of the degree of impairment caused by its presence; thus, a screen of a urine sample taken from defendant approximately one hour after an accident that tested positive for unquantified amounts of cocaine and marijuana was admissible unless its probative value was substantially outweighed by its prejudicial effect under KRE 403, and the trial court did not abuse its discretion in admitting the evidence. Parson v. Commonwealth, 144 S.W.3d 775, 2004 Ky. LEXIS 158 (Ky. 2004).
Convictions for second-degree manslaughter and assault were overturned because of the erroneous admission of urinalysis results that could only confirm that defendant used marijuana and cocaine two to seven days before defendant caused a fatal head-on car crash and not whether defendant was impaired during the collision since the results only branded defendant a drug user and their prejudicial value was too high under KRE 403. Burton v. Commonwealth, 300 S.W.3d 126, 2009 Ky. LEXIS 253 (Ky. 2009), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 545 (Ky. Jan. 21, 2010).
10. Computer-Generated Diagrams.
The admissibility of computer-generated diagrams is analyzed the same as diagrams drawn by hand or photographically created; that is, computer-generated diagrams have to be relevant, are subject to exclusion for prejudice, are subject to the trial court's discretion over the mode and order of the presentation of evidence, and have to be authenticated by testimony of a witness that he or she has personal knowledge of the diagram's subject matter and the diagram is accurate. Gosser v. Commonwealth, 31 S.W.3d 897, 2000 Ky. LEXIS 158 (Ky. 2000).
11. Expert Testimony.
In malpractice action which a decedent's administrator filed against two (2) doctors, the trial court should have allowed the administrator to ask the doctors' expert witnesses how much they were being paid, and to the extent case law held otherwise, it was overruled. Tuttle v. Perry, 82 S.W.3d 920, 2002 Ky. LEXIS 157 (Ky. 2002).
Paper found in defendant's car was sufficiently linked to a trafficking in a controlled substance charge as the paper was relevant and as a detective gave expert testimony that the paper was a drug transaction list; the detective was properly permitted to render his opinion without a Daubert hearing as the Commonwealth established that the detective had nine (9) years of narcotic experience and had seen dozens of similar papers. Further, the probative value of the paper was not outweighed by the danger of undue prejudice. Dixon v. Commonwealth, 149 S.W.3d 426, 2004 Ky. LEXIS 272 (Ky. 2004).
Statutory definition of the term “physician” did not necessarily preclude an administrative law judge (ALJ) from considering other types of expert testimony if it was relevant to resolving the question of causation in a workers' compensation case; an ALJ's finding that a worker's pulmonary disease was caused by lime exposure was supported by substantial evidence where a toxicologist established that causation, and the ALJ's consideration of the toxicologist's opinion was proper where, while not a licensed physician, the witness was an expert regarding the nature of the risks posed by the worker's exposure to lime. Dravo Lime Co. v. Eakins, 156 S.W.3d 283, 2005 Ky. LEXIS 48 (Ky. 2005).
Clinical psychologist had specialized knowledge in child psychology by virtue of the psychologist's experience and education to assist the jury in understanding how the decedent's children were affected by their mother's death and the extent of the emotional injury from that loss, which was clearly relevant in assessing damages on the children's loss of parental consortium claim. Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93,  2008 Ky. LEXIS 335 (Ky. 2008), cert. dismissed, Sandoz Pharms. Corp. v. Gunderson, — U.S. —, 130 S. Ct. 30, 174 L. Ed. 2d 613, 2009 U.S. LEXIS 5035 (U.S. 2009).
12. Habit Evidence.
Supreme Court reversed defendant's conviction of reckless vehicular homicide, since habit evidence was not admissible to prove defendant performed the habitual act of smoking marijuana. Evidence that a person has a “regular” or “routine” practice of performing some action met the requirement of KRE 401, and all relevant evidence, including evidence of a routine practice, was admissible, unless otherwise prohibited under KRE 402, but relevant evidence was to be excluded if its probative value was substantially outweighed by (1) the danger of undue prejudice, (2) confusion of the issues, or by (3) considerations of undue delay under KRE 403; admissibility of character evidence is governed by KRE 404(a) and such evidence was generally inadmissible, unless some exception permitted it. Since habit evidence implicated all three (3) of these impermissible KRE 403 results, it was not admissible under KRE 404(a) even though it might sometimes be considered to be more reliable when the habit was adequately defined. Burchett v. Commonwealth, 98 S.W.3d 492, 2003 Ky. LEXIS 12 (Ky. 2003).
Trial court did not err in denying a motion for a new trial filed by an executrix alleging error in the admission of habit evidence that nurses routinely turned patients during their safety rounds in violation of KRE 401, 402, and  403 as: (1) the executrix initiated the introduction of the evidence by questioning the nurses as to notations in the decedent's medical records indicating that the decedent had been turned; (2) the executrix opened the door to the hospital's further questioning of the nurses as to their routine conduct in turning patients and as to the nurses' beliefs that they did not have to record turns, which rebutted the earlier questioning by the executrix on the charting requirements; and (3) the evidence was admissible to explain the entries for safety rounds and the lack of explicit entries referring to repositioning of decedent. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
In defendant's trial on a charge of first-degree manslaughter, the trial court did not err in excluding evidence that the victim was a crack whore, that she used as much crack cocaine and marijuana as she could on a daily basis, that she let others use her residence to get high if they would provide her with cocaine, that she attempted to borrow money for drugs and became angry if anyone refused her, and that she would sell her food vouchers to get drugs because evidence of the victim's habitual drug use was of minimal relevance to any issue presented at trial. Because defendant admitted to stabbing the victim, the only real factual issue was whether the stabbing occurred with defendant as the aggressor or with defendant acting in self-defense. Moorman v. Commonwealth, 325 S.W.3d 325,  2010 Ky. LEXIS 273 (Ky. 2010).
Where the murder victim was killed with a .380 pistol, evidence that defendant owned two .380 handguns, which were concededly not used in the murder, was irrelevant and was not admissible under KRE 406 to show his habit; however, the error was harmless in view of testimony that he confessed to the murder. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
In a murder case, the court erred by admitting evidence of two .380 handguns owned by defendant because neither weapon was used in the murder; defendant had one .380 gun in his home and owned another that had been confiscated; that was evidence of ownership and nothing more, certainly not a personal habit that was relevant to proving his conduct on a particular occasion. However, the error was harmless as there was ample other evidence supporting the conviction. Harris v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 493 (Ky. 2012).
13. Medical Reports.
Where defendant pled not guilty to assault by reason of insanity, the trial court properly refused to allow jurors to review medical reports because of their irrelevant and hearsay contents. Welborn v. Commonwealth, 157 S.W.3d 608, 2005 Ky. LEXIS 92 (Ky. 2005).
14. Background Evidence on Victims.
Where defense counsel attempted to show that a murder and robbery victim's friend killed him because she was in debt, pursuant to KRE 402 and 403, the trial court properly prevented counsel from cross-examining the friend about her debt because counsel failed to establish a satisfactory connection between this testimony and the facts in evidence. Davenport v. Commonwealth, 177 S.W.3d 763, 2005 Ky. LEXIS 324 (Ky. 2005), rehearing denied, — S.W.3d —, 2005 Ky. LEXIS 1026 (Ky. Dec. 22, 2005), cert. denied, Davenport v. Kentucky,549 U.S. 827, 127 S. Ct. 40, 166 L. Ed. 2d 46, 2006 U.S. LEXIS 5924 (2006).
15. Specific Cases.
Where defense counsel attempted to show that a murder and robbery victim's friend killed him because she was in debt, pursuant to KRE 402 and 403, the trial court properly prevented counsel from cross-examining the friend about her debt because counsel failed to establish a satisfactory connection between this testimony and the facts in evidence. Davenport v. Commonwealth, 177 S.W.3d 763, 2005 Ky. LEXIS 324 (Ky. 2005), rehearing denied, — S.W.3d —, 2005 Ky. LEXIS 1026 (Ky. Dec. 22, 2005), cert. denied, Davenport v. Kentucky,549 U.S. 827, 127 S. Ct. 40, 166 L. Ed. 2d 46, 2006 U.S. LEXIS 5924 (2006).
Trial court abused its discretion when it denied an insured's motion in limine to prohibit evidence that the medical license of one of the insured's treating physician's had been suspended; the evidence was a collateral matter that was not relevant to the insured's action for underinsured benefits as the suspension came long after the physician treated the insured and he had not been suspended at the time the physician gave a deposition in the case. Reece v. Nationwide Mut. Ins. Co., 217 S.W.3d 226, 2007 Ky. LEXIS 62 (Ky. 2007).
Trial court did not err when it permitted the Commonwealth to introduce evidence of illicit drugs during defendant's trial on charges of wanton murder under KRS 507.020(1)(b), and first-degree assault under KRS 508.010(1)(b). The evidence was relevant and admissible because it helped the jury fully understand defendant's misconduct in that he was so engrossed by his passenger counting illicit pills that he was not paying attention to his driving; any prejudice suffered by defendant due to the admission of the evidence was cured by the trial court's limiting admonition to the jury. Berryman v. Commonwealth, 237 S.W.3d 175, 2007 Ky. LEXIS 206 (Ky. 2007).
In a trial for sexual abuse, the trial court improperly admitted evidence of defendant's marijuana use in violation of KRE 404(b) and KRE 402 because there was no evidence tying defendant's marijuana use to the charged offenses. Bell v. Commonwealth, 245 S.W.3d 738, 2008 Ky. LEXIS 38 (Ky. 2008), overruled in part, Harp v. Commonwealth, 266 S.W.3d 813, 2008 Ky. LEXIS 323 (Ky. 2008).
There was no abuse of discretion in refusing to allow testimony sought from a detective that lacked relevancy, as contemplated by KRE 402. Whether the detective argued with local law enforcement officials about his handling of the investigation is not relevant to defendant's guilt, nor did it tend to prove or disprove that the investigation was handled improperly. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Defense counsel's relevancy objection to a detective's testimony that crime scene tape was removed to lessen public curiosity and interference with a murder investigation was properly overruled. Defense counsel had elicited testimony that no crime scene tape was around a victim's home, implying shoddy police work; the Commonwealth was entirely within permissible bounds to question the detective about the decision to remove the crime scene tape. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Results of tests performed on fingerprints found at a crime scene were relevant to a determination of defendant's guilt, and they rebutted any claims of shoddy police work. Even if improperly admitted, defendant was not prejudiced by fingerprints that were never identified as his. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Defendant was entitled to a new trial after he was convicted of a violation of KRS 531.310 because evidence that defendant had pornography and sex toys, went to strip clubs, and used marijuana was improperly admitted when it was not relevant to the motive and intent of defendant to commit improper sexual acts with the children. Jenkins v. Commonwealth, 275 S.W.3d 226, 2008 Ky. App. LEXIS 377 (Ky. Ct. App. 2008).
Trial court abused its discretion by permitting the Commonwealth to play to the jury the hearsay and irrelevant portions of a witness's taped statement; the mere fact that the witness was openly hostile was not a license for the admission of hearsay. However, the admission of the statement, which did not implicate defendant in a murder, was harmless under RCr 9.24. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
In a negligence action filed by a restaurant customer who contracted hepatitis A after eating at a restaurant, the trial court properly rejected a restaurant's argument that health department inspection records were inadmissible because evidence of the health department's inspection was relevant to the customer's claims in that the failure of the restaurant to maintain a reasonably safe environment for the preparation of food and drink that would be served to its patrons was directly at issue. Further, because there was nothing about the inspection that proved extraordinary and because no evidence was presented showing any single horrendous or disturbing deviation from health standards that could possibly inflame the jury, any prejudicial effect the evidence may have had was not greater than its probative value to the consequential facts of the case. Emberton v. GMRI, Inc., 299 S.W.3d 565, 2009 Ky. LEXIS 250 (Ky. 2009), rehearing denied, Emberton v. GMRI, Inc., — S.W.3d —, 2010 Ky. LEXIS 494 (Ky. Jan. 21, 2010).
Admonition on the evidence of the testimony regarding the condition of defendant's mother or her house would have been insufficient as it was clearly devastating to defendant, who received the maximum sentence while little actual evidence of the charged crime existed, and the inadmissible evidence had an inflammatory impact on the jury; defendant was denied a fair trial. Thorpe v. Commonwealth, 295 S.W.3d 458,  2009 Ky. App. LEXIS 188 (Ky. Ct. App. 2009).
In plaintiff's negligence suit stemming from a collision between the personal watercraft she was operating and defendant's boat, the trial court did not err in denying plaintiff's motion to exclude evidence that she was an inexperienced boater and that defendant was a practiced one because the parties'  respective boating histories did not qualify as character traits under KRE 404(a). However, the evidence was relevant and probative in tending to explain how and why the collision between defendant's boat and plaintiff's watercraft occurred on the day in question. Kelley v. Poore, 328 S.W.3d 683, 2009 Ky. App. LEXIS 251 (Ky. Ct. App. 2009).
Pursuant to KRE 402 and 403, video evidence that the victim's two-year-old brother was not able to lift a weighted teddy bear from a car seat was sufficiently probative to be admissible as it tended to refute defendant's statement to police that the brother had injured the victim; also, the video experiment's limitations were obvious and not apt to confuse or mislead the jury, and so were properly deemed to affect the weight of the evidence rather than to preclude its admission. Rankin v. Commonwealth, 327 S.W.3d 492, 2010 Ky. LEXIS 287 (Ky. 2010).
In a sexual abuse case, a trial court did not err by failing to admit reverse KRE 404(b) evidence regarding a misdemeanor child abuse conviction against a victim's mother; the trial court concluded that, even if the evidence was relevant, its probative value was outweighed by the likelihood of prejudice and confusion. Therefore, the trial court properly conducted a balancing test under KRE 403. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
In a sexual abuse case, a trial court did not err by failing to admit 80 letters written to appellant by a victim's mother after a finding that they were irrelevant and prejudicial; the trial court allowed the use of one of the letters to impeach the mother's testimony since the letter indicated that the mother was willing to take appellant to court so that he would not be able to see the victim again. Appellant was able to use the one letter to present his defense theory; the admission of all 80 letters would have been cumulative. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
Given the circumstances of the case, wherein each defendant was trying to pin the crimes charged on the other defendant, the trial court did not abuse its discretion in permitting testimony regarding whether or not one defendant had money on defendant's person when defendant was arrested; the other defendant's theory of the case was that the drugs found on the other defendant belonged to the first defendant because the first defendant intended to sell them. Bristol v. Commonwealth, — S.W.3d —, 2010 Ky. App. LEXIS 218 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 528 (Ky. Aug. 17, 2011).
Trial court erred in amending a domestic violence order (DVO) to include the couple's minor child because the trial court erred in precluding appellant from presenting a witness who would testify that she changed the minor child after appellant returned him and before the mother returned and that she did not observe any burns or other injuries to the child; the trial court should have considered that evidence before concluding that appellant committed an act of domestic violence against his child. Abdur-rahman v. Peterson, 338 S.W.3d 823, 2011 Ky. App. LEXIS 79 (Ky. Ct. App. 2011).
Evidence of gang activity was relevant to explain the context of and the motive of the victim's murder and the evidence was not unfairly prejudicial; the police officer's testimony provided the jury with general information about gang terminology, which was necessary for a full understanding of defendant's statements to police, and this testimony was not inflammatory and did not prejudice the jury against defendant. Hudson v. Commonwealth, 385 S.W.3d 411, 2012 Ky. LEXIS 95 (Ky. 2012).
Trial court did not err by permitting a witness to testify during the Commonwealth's case-in-chief about defendant's expressions of stress and resentment, during the time leading up to the shooting, because evidence of motive was relevant and admissible to prove conduct consistent with the motive, as well as willfulness or criminal intent. Mcguire v. Commonwealth, 368 S.W.3d 100, 2012 Ky. LEXIS 97 (Ky. 2012).
Trial court properly ruled that the defense could not inform the jury that defendant had been tried twice previously and that both juries had deadlocked, as such evidence was irrelevant. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
Trial court did not err by permitting the Commonwealth to elicit testimony from a rape victim that she feared getting sexually transmitted diseases from defendant because it was self-evident that the fear of a sexually transmitted disease was relevant to the issue of consent in a rape case. Slone v. Commonwealth, 382 S.W.3d 851, 2012 Ky. LEXIS 172 (Ky. 2012).
In defendant's death penalty case, the court did not abuse its discretion by permitting the Commonwealth to introduce defendant's phone call to a friend because it showed defendant referring to the two victims by their nicknames in a manner that suggested his familiarity with them, even if his friend was not. Second, defendant's statement, “you should have seen their faces,” implied that the two victims were surprised at the turn of events immediately prior to, and during, the shootings. Ordway v. Commonwealth, 391 S.W.3d 762, 2013 Ky. LEXIS 3 (Ky. 2013).
In a death penalty case, testimony by an officer regarding defendant's invocation of his right not to speak to the police following his arrest was not relevant because an innocent person, arrested, jailed and falsely accused of murder by the police following the dramatic episode defendant described might also express in similar fashion his anger or frustration over his predicament. Defendant's outburst tended to prove nothing about whether his use of deadly force was justifiable. Ordway v. Commonwealth, 391 S.W.3d 762, 2013 Ky. LEXIS 3 (Ky. 2013).
Arrest-warrant evidence was relevant to the context of the investigation — why the police were observing defendant's guest room — and how the crime came to be discovered. Knowledge of the arrest warrants was necessary for the jury to understand why the police set up the extensive surveillance and then arrested defendant with only highly circumstantial proof of criminal activity. Kerr v. Commonwealth, 400 S.W.3d 250,  2013 Ky. LEXIS 287 (Ky. 2013).
Defendant's jail letters to a co-indictee were relevant because the letters rebutted defendant's claims that (1) defendant barely knew the co-indictee, (2) defendant believed the co-indictee had mental problems, and (3) defendant was afraid of the co-indictee. Mayse v. Commonwealth, 422 S.W.3d 223, 2013 Ky. LEXIS 457 (Ky. 2013).
In a first-degree robbery case, a trial court did not abuse its discretion by allowing identification testimony from lay witnesses because it was highly relevant, and the probative value of the testimony was not substantially outweighed by the danger of undue prejudice. Uncertainty in the testimony might have actually strengthened defendant's case, and the jurors were able to independently determine whether defendant was the man present in the surveillance video and photos. Morgan v. Commonwealth, 421 S.W.3d 388, 2014 Ky. LEXIS 10 (Ky. 2014).
Trial court erred by excluding certain witness testimony describing the contents of a destroyed surveillance videotape because the court concluded, pursuant to this rule and KRE. 1004(1), that the testimony of the detective and anyone else who viewed the videotape was admissible other evidence of the contents of the destroyed videotape. Defendant did not challenge the Commonwealth's representation that the videotape had been destroyed and there was nothing in the record to suggest that the Commonwealth engaged in bad faith with regard to the videotape. Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
Admission of witness testimony describing the contents of a destroyed surveillance videotape would not violate defendant's right to a fair trial because the testimony was admissible under this rule and KRE. 1004, and the standards that informed those rules provided adequate safeguards against their being applied arbitrarily in violation of Ky. Const. § 2. Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
Rule 403.  Exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time.
Text
Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of undue prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, or needless presentation of cumulative evidence.
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1. Generally.
In exercising its discretion under KRE 403, a trial court must consider in the balancing test evidentiary alternatives, other available evidence to prove the fact in issue. Norris v. Commonwealth, 89 S.W.3d 411, 2002 Ky. LEXIS 234 (Ky. 2002).
Videotape of defendant's arrest and the search of defendant's residence was not unduly prejudicial, and the video was relevant because the video was helpful in weighing defendant's guilt; an offer to stipulate could not provide the foundation for a KRE 403 argument on appeal, as the prosecution was permitted to prove the prosecution's case by competent evidence of the prosecution's own choosing, and defendant could not stipulate away the parts of the case that defendant did not want the jury to see. Johnson v. Commonwealth, 105 S.W.3d 430, 2003 Ky. LEXIS 117 (Ky. 2003).
Trial court did not abuse its discretion in permitting an executrix to refer to a hospital's owner as the hospital failed to object to the references when they were made and did not preserve the objection for review despite the hospital's filing of a motion in limine, and, even if admitted erroneously, the error was harmless under CR 61.01, and did not violate KRE 402 and 403, where: (1) the questioning during voir dire was proper to elicit potential juror bias; (2) the question posed to a doctor was relevant to determine potential bias of that witness; (3) the references during the opening statement of the executrix's attorney and questioning of the executrix's expert were proper to clarify statements made by the attorney in voir dire; (4) the association between the parent and the hospital was well known in the community; and (5) the parent's name was on several of the documents introduced into the trial. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
Appellate courts should reverse a trial court's ruling under KRE 403 only if there has been an abuse of discretion. In making its determination, a trial court must weigh the probative value of the evidence against the risk of undue prejudice. Thompson v. Commonwealth, 147 S.W.3d 22, 2004 Ky. LEXIS 195 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 302 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 303 (Ky. 2004), cert. denied,  Thompson v. Kentucky, 545 U.S. 1142, 125 S. Ct. 2966, 162 L. Ed. 2d 893, 2005 U.S. LEXIS 5086 (2005), rehearing denied, — S.W.3d —, 2007 Ky. LEXIS 303 (Ky. Feb. 22, 2007), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 389 (Ky. Jan. 20, 2011).
Evidence that defendant had participated in the manufacture of methamphetamine on his property only two (2) days before police searched it was relevant and properly admitted under KRE 404 to disprove his defense that he was “framed,” i.e., someone else had “planted” the chemicals and equipment on his property without his knowledge. The trial judge did not abuse his discretion in determining that the prejudicial effect of this evidence did not substantially outweigh its probative value under KRE 403. Fulcher v. Commonwealth, 149 S.W.3d 363, 2004 Ky. LEXIS 274 (Ky. 2004).
Where defense counsel attempted to show that a murder and robbery victim's friend killed him because she was in debt, pursuant to KRE 402 and 403, the trial court properly prevented counsel from cross-examining the friend about her debt because counsel failed to establish a satisfactory connection between this testimony and the facts in evidence. Davenport v. Commonwealth, 177 S.W.3d 763, 2005 Ky. LEXIS 324 (Ky. 2005), rehearing denied, — S.W.3d —, 2005 Ky. LEXIS 1026 (Ky. Dec. 22, 2005), cert. denied, Davenport v. Kentucky,549 U.S. 827, 127 S. Ct. 40, 166 L. Ed. 2d 46, 2006 U.S. LEXIS 5924 (2006).
Because the Kentucky Rules of Evidence were not in effect at the time of a habeas corpus petitioner's trial, any reliance thereon, including reliance on KRE 403, was misplaced pursuant to KRE 107(b). Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
A discovery violation is not a proper basis for limiting the scope of cross-examination to exclude evidence of possible bias because a discovery violation has little significance to the factors to be considered under the KRE 403 balancing test. Baker v. Kammerer, 187 S.W.3d 292, 2006 Ky. LEXIS 70 (Ky. 2006).
Employee's proffered letter referenced an investigation which had nothing to do with the employee, his job, his injuries, the cause of his injuries, or any damages allegedly sustained from his injuries; thus, the relevance of this letter was certainly suspect and was properly excluded from evidence or from use in the supervisor's cross-examination. Rossi v. CSX Transp., Inc., 357 S.W.3d 510, 2010 Ky. App. LEXIS 233 (Ky. Ct. App. 2010).
Since the officer's testimony was offered to explain the circumstances at issue, the testimony was relevant and not highly prejudicial; even if the testimony should have been excluded, compelling evidence was offered against defendant and any error which may have occurred in admitting the officer's testimony was harmless, RCr P. 9.24. Boyd v. Commonwealth, 357 S.W.3d 216, 2011 Ky. App. LEXIS 152 (Ky. Ct. App. 2011).
Evidence of gang activity was relevant to explain the context of and the motive of the victim's murder and the evidence was not unfairly prejudicial; the police officer's testimony provided the jury with general information about gang terminology, which was necessary for a full understanding of defendant's statements to police, and this testimony was not inflammatory and did not prejudice the jury against defendant. Hudson v. Commonwealth, 385 S.W.3d 411, 2012 Ky. LEXIS 95 (Ky. 2012).
As the jury found appellee's actions to be negligent, but not a substantial factor in causing injury to the plaintiff's estate, the court failed to appreciate any prejudicial effect his testimony regarding his prior work as a financial planner might have had on the jury, and it was not explained how appellee's testimony had any prejudicial effect on the outcome of the case, for purposes of KRE. 403. Estate of Moloney v. Becker, 398 S.W.3d 459, 2013 Ky. App. LEXIS 65 (Ky. Ct. App. 2013).
2. Letters.
Letter written by murder defendant, which expressed envy of wealth that a friend received following death of her husband, and a diary entry by defendant, which displayed a longing for wealth, were both admissible to show motive of defendant to have her husband killed. Turpin v. Kassulke, 26 F.3d 1392, 1994 FED App. 224P, 1994 U.S. App. LEXIS 15519 (6th Cir. 1994), cert. denied, 513 U.S. 1118, 115 S. Ct. 916, 130 L. Ed. 2d 797, 1995 U.S. LEXIS 637, 63 U.S.L.W. 3539 (1995).
Probative value of defendant's jail letters to a co-indictee was not outweighed by the letters'  prejudicial effect because defendant was convicted under a complicity theory, so any evidence demonstrating the nature of defendant's relationship with the co-indictee, or lack thereof, offered critical probative value. Mayse v. Commonwealth, 422 S.W.3d 223, 2013 Ky. LEXIS 457 (Ky. 2013).
3. Observations.
Testimony concerning observations made by witnesses of victim's alleged fear of defendant was relevant since probative value of testimony outweighed prejudice: in murder prosecution, evidence that victim, a normal adult woman, harbored fear of her accused killer was probative of the central inquiry and it was not unreasonable to ask, under the circumstances, why she had such fear and whether it tended to render a disputed fact more or less likely. Partin v. Commonwealth, 918 S.W.2d 219, 1996 Ky. LEXIS 23 (Ky. 1996), overruled in part, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
Testimony of four witnesses concerning their observations that victim exhibited fear of defendant had little relevancy except toward a strong inference of defendant's intent, actions or culpability, where record established that victim and defendant recently ended an extra marital relationship, that after relationship ceased defendant went to extraordinary measures to be with victim, and victim expressed fear of defendant in both behavior and in speech. Partin v. Commonwealth, 918 S.W.2d 219, 1996 Ky. LEXIS 23 (Ky. 1996), overruled in part, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
It was not error to permit a witness to testify that when defendant told her that the murder victim had said, “Help me, why are you doing this to me,” defendant was laughing and using a mocking tone of voice; the lay witness could express an opinion as to another's demeanor under KRE 701; the probative value of this evidence was not substantially outweighed by its prejudicial effect. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
As a jury's decision rested entirely on a lack of faith in the injured persons'  proposed reasonable medical expenses, the testimony of an investigating officer as to the weather, the point of impact, and the carrying of the child to the ambulance all bore on the lack of a cab driver's fault for the accident; thus, reversal was unjustified since the jurors would have reached the same outcome regardless of the challenged testimony. Price v. Garcia, 291 S.W.3d 728, 2009 Ky. App. LEXIS 129 (Ky. Ct. App. 2009).
4. Prior Convictions.
The ten year presumption against admissibility of prior convictions for impeachment purposes does not apply to the use of prior felonies in the penalty phase, albeit remoteness compounded by unnecessary multiplicity is a factor under this rule for the trial court to consider. McGuire v. Commonwealth, 885 S.W.2d 931, 1994 Ky. LEXIS 123 (Ky. 1994).
Trial court did not commit palpable error pursuant to RCr 10.26, where it admitted into the penalty phase evidence that defendant had been convicted of armed robbery 31 years before; even if the conviction, which was permitted to be introduced under KRS 532.055, should have been excluded pursuant to KRE 403, this did not rise to the level of palpable error. Cochran v. Commonwealth, 114 S.W.3d 837, 2003 Ky. LEXIS 206 (Ky. 2003), review denied, — S.W.3d —, 2006 Ky. LEXIS 369 (Ky. Feb. 15, 2006), overruled in part, Castle v. Commonwealth, 411 S.W.3d 754,  2013 Ky. LEXIS 460 (Ky. 2013).
Trial court did not commit palpable error pursuant to RCr 10.26, where it admitted into the penalty phase evidence that defendant had been convicted of armed robbery 31 years before, including a recitation of defense counsel's motion for a continuance; even if this evidence was too specific under Kentucky caselaw, the information concerned the substance of the anticipated and exculpatory testimony of a defense witness, which was not unduly prejudicial under KRE 403. Cochran v. Commonwealth, 114 S.W.3d 837, 2003 Ky. LEXIS 206 (Ky. 2003), review denied, — S.W.3d —, 2006 Ky. LEXIS 369 (Ky. Feb. 15, 2006), overruled in part, Castle v. Commonwealth, 411 S.W.3d 754,  2013 Ky. LEXIS 460 (Ky. 2013).
Because the balancing test for admission of impeachment evidence under KRE 609(b) was the exact inverse of the balancing test for the admission of relevant evidence under KRE 403, evidence of defendant's prior felony convictions, which occurred at least 24 years before he was prosecuted on the current rape and sodomy charges, was inadmissible because its prejudicial effect was substantially outweighed by its probative value. Holt v. Commonwealth, 250 S.W.3d 647, 2008 Ky. LEXIS 109 (Ky. 2008).
Upon request, a criminal defendant charged with being a felon in possession of a firearm may stipulate (with the Commonwealth's agreement) or admit (if the Commonwealth does not agree) that the defendant has been previously convicted of a felony. Such a stipulation or admission would mean that the jury would simply be informed that the defendant was a convicted felon, for purposes of the felon in possession of a firearm charge, but would not be informed of the specifics of the defendant's previous felony conviction(s). Anderson v. Commonwealth, 281 S.W.3d 761, 2009 Ky. LEXIS 17 (Ky. 2009).
Viewing the record as a whole, it was unlikely that the recruiters'  bad acts in assaulting the assault victim caused jurors to view the Klan leader associated with the recruiters to be viewed prejudicially or to dislike the Klan leader in a case where the assault victim sued the Klan leader for negligence in selecting the recruiters as followers, retaining them, and supervising them. As a result, probative testimony by the recruiters about their criminal histories prior to the assault were not substantially outweighed by the danger of undue prejudice and that testimony was thus admissible under KRE 403. Edwards v. Gruver, — S.W.3d —, 2011 Ky. App. LEXIS 198 (Ky. Ct. App. 2011), review denied, — S.W.3d —, 2012 Ky. LEXIS 568 (Ky. Mar. 14, 2012).
In a trial for defendant's assault on his wife, there was no error in admitting evidence of prior bad acts against the victim that occurred more than four years before the charged crime to show absence of accident because the victim was proactively setting forth a confused version of the domestic violence. Driver v. Commonwealth, 361 S.W.3d 877, 2012 Ky. LEXIS 22 (Ky. 2012).
In a trial for defendant's assault on his wife, it was error to admit evidence of prior bad acts against defendant's former wife that occurred 12 years prior to the charged acts. The error was not harmless because it was quite possible that the evidence of prior violence swayed the jury away from believing the current wife's trial testimony recanting an allegation that he strangled her, and toward its finding that defendant wielded a belt on the night in question. Driver v. Commonwealth, 361 S.W.3d 877, 2012 Ky. LEXIS 22 (Ky. 2012).
5. Rape.
Although rape defendant claimed court committed error by allowing the victim to testify regarding lasting emotional effects of rape, such testimony was permissible since evidence of the rape's continuing effect upon the victim was highly probative but did not rise to the level of prejudicial impact which would have required exclusion. Simpson v. Commonwealth, 889 S.W.2d 781, 1994 Ky. LEXIS 139 (Ky. 1994).
In prosecution for first degree rape where after victim's friend testified that the victim when she called was hysterical and hyperventilating and that she had to calm the victim down in order to understand what she was trying to tell her and that she immediately advised the victim to dial 911 and contact the police, the friends testimony fell within the exited utterance exception to the hearsay rule as the victim's statement was uttered under the strain of nervous excitement, the incident was so recent that the victim was reacting to an event to which she had not opportunity to reflect upon or fabricate the statement and the statement was trustworthy because the stress of her nervous statement stilled her reflective facilities and removed her control so that he utterance was a spontaneous and sincere response to the actual sensations and perceptions produced by the rape and even though the victim's friend calmed her down before she told about the incident, the victim was still under the stress of nervous excitement for the 911 call reflects that even after she spoke with her friend she was still hysterical and hardly able to speak, therefore, the trial court correctly permitted the friend to testify as to the statements made by the victim during the phone call after the rape. Robey v. Commonwealth, 943 S.W.2d 616, 1997 Ky. LEXIS 21 (Ky. 1997).
6. — Similar Acts.
Evidence of independent sexual acts between accused and persons other than the victim, if similar to the act charged and not too remote in time, are admissible to show intent, motive, or common plan; however if the evidence only shows a tendency or depositions to commit a crime, it is not admissible. The requirement that a prior act be not to remote is integral to determining the probative value of the evidence, thus an independent act too remote in time will fail the balancing test required by this Rule. Robey v. Commonwealth, 943 S.W.2d 616, 1997 Ky. LEXIS 21 (Ky. 1997).
In prosecution for first degree rape admission of a single 16-year old conviction for rape, although the crimes had similar aspects, was simply too remote; any probative value which the resemblance might have endued was diminished by the significant temporal remoteness of those events; the admission of the previous conviction was more unfairly prejudiced that genuinely probated and should not have been admitted. It was clear that the prejudice which resulted from the admission and detailed testimony of the remote unrelated crime was highly prejudicial and constituted reversible error violating defendant's rights to a fair trial for the specific trial for which he was accused for any inclination the jury may have had to believe defendant's version of the events as consensual was destroyed when evidence of the prior rape conviction was admitted. Robey v. Commonwealth, 943 S.W.2d 616, 1997 Ky. LEXIS 21 (Ky. 1997).
In a case where defendant was convicted of rape, sodomy, and sexual abuse, and acquitted of incest, the trial court's admission, on the issue of incest, of a DNA test establishing a likelihood of 99.74 percent that defendant was the father of the victim's child did not violate KRE 403 by prejudicing defendant with regard to the other crimes, because the evidence was not admitted as evidence on those crimes, and other compelling evidence of those crimes was presented. Butcher v. Commonwealth, 96 S.W.3d 3, 2002 Ky. LEXIS 224 (Ky. 2002), cert. denied, Butcher v. Kentucky, 540 U.S. 864, 124 S. Ct. 174, 157 L. Ed. 2d 116, 2003 U.S. LEXIS 6842, 72 U.S.L.W. 3239 (2003).
Balancing the probative value versus the danger of undue prejudice under KRE 403 is unnecessary in determining whether sexual activity evidence is otherwise admissible. This test is contained within the language of KRE 412 under the concept of “unfair prejudice.” Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
Patient's medical records during her treatment at a psychiatric hospital, as well as evidence of her sexual history within the context of the issues and evidence presented at trial, was highly probative in regards to the issues of consent and damages; her comments that she had “sex” at the hospital, rather than being “raped,” was relevant to issues of consent, while the remainder of the evidence was relevant to the issues of damages. Its prejudicial value was minimal on the relevant KRE 403 considerations of confusion of the issues, or misleading the jury, or by consideration of undue delay, or needless presentation of cumulative evidence. Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
Exclusion of a psychiatric patient's medical records during the term of her treatment within the context of the issues raised by the evidence, was not warranted under KRE 412; there was no unfair prejudice. To the extent the jury found a sexual event to have been non-consensual, it was unlikely that the evidence contained within the records dealing with her sexuality would suggest a decision on any improper basis; if the jury found the sexual event was consensual, then the damage to the patient's case would be by virtue of the consent rather than the evidence of the medical records. Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
7. Sexual Harassment.
In sexual harassment suit, evidence of plaintiff's extra-marital affair with a co-worker, which was often the topic of gossip among employees, was properly admitted as relating to plaintiff's work environment. Hall v. Transit Auth., 883 S.W.2d 884, 1994 Ky. App. LEXIS 22 (Ky. Ct. App. 1994).
8. Murder.
In prosecution for first-degree murder evidence that consisted of a tape recording of a phone conversation between victim's mother and another witness that shortly before the encounter deceased told his mother he was going to defendant's house to kill him was more than just cumulative evidence in case where record was replete with evidence of bad blood between defendant and victim, it was evidence which the jury may have found decisive on defendant's self-defense claim and exclusion of this evidence on grounds that it was cumulative was outside the discretion normally exercised by the trial judge in performing the KRE 403 balance test. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
Even assuming that the state of the defendants' fingernails at the time of trial, which was more that one year after the murder at issue, was relevant, the danger of confusing the issues and/or misleading the jury was so great as to outweigh whatever value the evidence had to offer. Rogers v. Commonwealth, 992 S.W.2d 183, 1999 Ky. LEXIS 32 (Ky. 1999), cert. denied, Rogers v. Kentucky, 528 U.S. 988, 120 S. Ct. 450, 145 L. Ed. 2d 366, 1999 U.S. LEXIS 7446, 68 U.S.L.W. 3310 (1999).
Supreme Court affirmed defendant's murder conviction; under KRE 403, because the Commonwealth had to prove the corpus delicti, photographs that were probative of the nature of the injuries inflicted were not excluded unless they were so inflammatory that their probative value was substantially outweighed by their prejudicial effect; a photograph of the crime scene did not become inadmissible simply because it was gruesome and the crime was heinous. Adkins v. Commonwealth, 96 S.W.3d 779, 2003 Ky. LEXIS 13 (Ky. 2003).
Evidence that “humanized” the murder victim and described the horrific nature of her fatal injuries was not irrelevant and was properly admitted. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Evidence of a victim's pregnancy at the time of her death was properly admitted in a defendant's trial for wanton murder where the prosecution's reference to the victim's pregnancy, via testimony from the victim's husband and a coroner's report, were brief, her condition was not excessively expounded upon nor mentioned in either the guilt or penalty phase arguments and, as a result, did not prejudice the defendant; it was not an abuse of discretion to admit evidence that “humanized” the victim, presented her as more than a statistic, and was relevant to whom and what she was at the time of her death. Cook v. Commonwealth, 129 S.W.3d 351, 2004 Ky. LEXIS 76 (Ky. 2004).
In a capital murder case, evidence that an order had been entered two years previously requiring defendant to stay away from one of the victims was properly admitted under KRE 404(b)(1) as it was probative of defendant's motive to murder the victim, and the fact that the order had been entered two (2) years earlier did not bar its admission, as temporal remoteness went to its weight, rather than its admissibility, and was but one factor to weigh under KRE 403. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
No reversible error occurred in defendant's criminal trial, which convicted him of murdering his ex-wife's boyfriend, with regard to the trial court permitting the State to admit testimony from defendant's ex-wife as to defendant's obsession with her and numerous stalking incidents, because defendant's continuing objection was insufficient to preserve any error for review and the evidence of defendant's extreme obsession with the ex-wife and his jealousy of any other man fell within the “other purpose” exception of KRE 404(b), was supported by sufficient evidence, and was relevant and probative under KRE 403 in that it proved that defendant had a motive to kill the victim. Davis v. Commonwealth, 147 S.W.3d 709, 2004 Ky. LEXIS 189 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 298 (Ky. Nov. 18, 2004).
Evidence that an investigating officer had participated in the theft of evidence in police custody was not admissible, under the version of KRE 608 applicable at the time this case was tried, to impeach the officer's credibility but was admissible under KRE 404(b) to support defendant's theory that the officer, not defendant, stole the robbery and murder victim's money. Under KRE 403, the probative value of the evidence was not substantially outweighed by considerations of confusion of the issues, misleading the jury, or undue delay. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
Trial court properly admitted the murder victim's diary entry relating to her grandchildren, as the entry did not appear to refer to an act and, accordingly, it did not fall within the purview of KRE 404(b), and it was evidence of a growing conflict between the victim and defendant; it was evidence of motive, which made it potentially admissible under KRE 404(b), and under the balancing test of KRE 403 it was not repetitive or cumulative, and it was not more prejudicial than probative. Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
In a murder trial, testimony was properly admitted regarding a handgun seen in defendant's car several days prior to the shooting. There was testimony that, in the days prior to the shooting, defendant made a hand gesture meant to imitate a shooting gun and that .44 caliber bullets, which could have come from a revolver, killed the victim. Mullins v. Commonwealth, 350 S.W.3d 434, 2011 Ky. LEXIS 137 (Ky. 2011).
In a murder trial, counsel was not rendered ineffective by failing to objection to the introduction of guns, other than the murder weapon, that belonged to defendant's father. McGorman v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 243 (Ky. Ct. App. 2012).
9. Expert Testimony.
In medical malpractice action the trial court did not abuse its discretion by ruling inadmissible evidence that the defendant-physician and his expert witness shared the same liability carrier. The mere fact that two physicians share a common insurance carrier, absent a more compelling degree of connection, does not clearly evidence bias by the expert and its arguable relevance or probative value is insufficient to outweigh the well-established rule as to the existence of insurance. Wallace v. Leedhanachoke, 949 S.W.2d 624, 1996 Ky. App. LEXIS 178 (Ky. Ct. App. 1996).
Where defendant was identified as an African American wearing a bandana over defendant's face who approached the victim, brandished a knife, and demanded the victim's money, the lack of other direct evidence against defendant, and the weak circumstantial evidence against defendant made the exclusion of the eyewitness identification expert's testimony under KRE 403, an abuse of discretion. Commonwealth v. Christie, 98 S.W.3d 485, 2002 Ky. LEXIS 246 (Ky. 2002).
In a medical malpractice case, it was not error for a trial judge to fail to exclude evidence that an expert received compensation because, particularly in medical malpractice cases, the credibility of experts is a paramount issue and whether an expert is a “hired gun” or one whose opinions have greater foundations of objectivity is an issue to be litigated by counsel and considered by the jury. In a “battle of the experts” in a medical malpractice case, the jury is entitled to know who retained and paid each expert witness so as to be able to judge each witness's overall credibility. Miller v. Marymount Med. Ctr., 125 S.W.3d 274, 2004 Ky. LEXIS 13 (Ky. 2004).
Defendant's convictions of second-degree manslaughter, KRS 507.040, and second-degree assault, KRS 508.010, stemming from an automobile accident were affirmed; the trial court properly allowed a doctor to testify as to the effects of methadone and promethazine, which defendant had taken at the time of an automobile accident, as the doctor was qualified, the evidence was relevant under KRE 401, as the Commonwealth's entire case was based on the argument that defendant was aware of and consciously disregarded, as defined in KRS 501.020, the risk of driving while taking methadone and promethazine, the evidence of the risks and adverse effects of those drugs was not outweighed by any undue prejudice pursuant to KRE 403, and the expert opinion testimony would assist the trier of fact under KRE 702, as the effects of the drugs were not within the common knowledge of the jury. Smith v. Commonwealth, 181 S.W.3d 53, 2005 Ky. App. LEXIS 256 (Ky. Ct. App. 2005).
Trial court erred in allowing a forensic pediatrics expert to testify that a non-abusing parent would have been aware that his or her child was being abused because there was no demonstrated scientific basis for the testimony, and insufficient evidence to support a finding that the expert was qualified to render this testimony. Implicit in the intent requirements of the charges of complicity to murder and first-degree criminal abuse was the necessity that defendant was aware that the mother was abusing the child victim, and, because the evidence against defendant was overwhelmingly circumstantial, the prejudicial effect of the testimony was far outweighed by its probative value, and thus the error in allowing the testimony was not harmless. McIntire v. Commonwealth, 192 S.W.3d 690, 2006 Ky. LEXIS 182 (Ky. 2006).
In a medical negligence action, the trial court properly admitted evidence showing that both the defendant doctor and one of his experts had the same medical malpractice insurer, as the evidence was being used to show the expert's extreme bias towards medical malpractice cases, which was a legitimate consideration for the jury in evaluating his testimony, and when combined with the expert's personal relationship to the doctor, provided a sufficient basis for the trial court to find that the testimony was admissible. Woolum v. Hillman, — S.W.3d —, 2008 Ky. App. LEXIS 138 (Ky. Ct. App. 2008), aff'd, 329 S.W.3d 283, 2010 Ky. LEXIS 262 (Ky. 2010).
After a motor vehicle fatality, defendant was charged with wanton murder under KRS 507.020(1)(b) and convicted of manslaughter in the second degree under KRS 507.040(1)(a); to establish that defendant was voluntarily intoxicated, as opposed to accidental intoxication due to ingesting various drugs without reasonably anticipating the result, the Commonwealth of Kentucky was permitted to admit expert testimony from two physicians who had counseled defendant about the effects of alcohol when mixed with narcotics and warned him not to drink alcohol. The trial court did not abuse its discretion in finding that the probative value of the testimony outweighed the danger of any prejudicial effects under KRE 403. Reed v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 171 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 413 (Ky. Aug. 18, 2010).
Expert testimony concerning coerced confession was not relevant for the purpose of proving that an officer used the Reid technique because defendant did not place the voluntariness of his statements to the officers in issue; thus, whether the Reid technique was or was not used did not tend to prove or disprove his innocence or guilt. Hall v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 204 (Ky. Ct. App. 2011).
Family court abused its discretion when it permitted the social worker to opine that the wife suffered from post traumatic stress disorder (PTSD), because even though the social worker had an impressive educational vita in social work, she was not trained as a psychologist or psychiatrist, and she lacked the appropriate education and training to diagnose psychological disorders, including PTSD. Brosnan v. Brosnan, 359 S.W.3d 480, 2012 Ky. App. LEXIS 23 (Ky. Ct. App. 2012).
In a medical malpractice where it was alleged that electrical stimulation caused a miscarriage, a trial court did not err by determining that, if a doctor was permitted to testify, any probative value of the testimony would have been substantially outweighed by the risk of undue prejudice; the testimony would have been speculative because the doctor was unable to opine as to the most rudimentary science regarding conduction of electricity through the human body. The doctor testified that the areas of scientific inquiry at issue in this case were miles outside his area of expertise, prejudicial testimony was that which was unnecessary and unreasonable, and any testimony about this pregnancy and this miscarriage would have been inherently based on speculation and would have confused the jury on the essential element of causation. Jackson v. Mehdi, 419 S.W.3d 40, 2012 Ky. App. LEXIS 287 (Ky. Ct. App. 2012), review denied, Jackson v. Ghayoumi, — S.W.3d —, 2014 Ky. LEXIS 40 (Ky. Feb. 12, 2014).
10. Prior Physical Abuse.
In the murder trial of the victim's mother's boyfriend, a trial court correctly disallowed cross-examination of the mother and her brother regarding prior acts of abuse, properly excluding such evidence under KRE 403 as having the potential to confuse the issues or mislead the jury; the substantiated but uncharged abuse by the mother — spanking another child with a shoe — and by the brother — oral sexual abuse while a child slept — were too dissimilar to the massive beating which caused the victim's death as to indicate a reasonable probability that the murder was committed by one of the witnesses, and so could not be offered to show identity or signature crime under KRE 404(b)(1). Commonwealth v. Maddox, 955 S.W.2d 718, 1997 Ky. LEXIS 135 (Ky. 1997).
Evidence of prior physical abuse without any proper evidence linking that abuse to the defendant should be excluded under this Rule. Jarvis v. Commonwealth, 960 S.W.2d 466, 1998 Ky. LEXIS 12 (Ky. 1998).
11. Cumulative Evidence.
State Police facsimile transmissions regarding a murder witness, which the defendant sought to introduce to show bias on the part of the police and witness, were properly excluded from evidence as cumulative, given that they were marginally relevant and provided information that could be obtained from the State Police detective himself without the documents. Foley v. Commonwealth, 953 S.W.2d 924, 1997 Ky. LEXIS 56 (Ky. 1997), rehearing denied, 1997 Ky. LEXIS 139 (Ky. Nov. 20, 1997), cert. denied, Foley v. Kentucky, 523 U.S. 1053, 118 S. Ct. 1375, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2237, 66 U.S.L.W. 3640 (1998).
Trial court did not abuse its discretion when it allowed the 911 tape recorded telephone calls of a neighbor to be heard by the jury in defendant's murder trial since, although the neighbor had previously testified regarding the events he witnessed and the calls he made to 911 the morning of the victim's death, he could only estimate the approximate time sequence for those events and calls, thus, the 911 tape recordings established the exact times for the calls made by the neighbor and functioned to put the sequence of events into context for the jury. As such, the 911 tapes had probative value and were not impermissibly cumulative as asserted by defendant on appeal. Pollini v. Commonwealth, 172 S.W.3d 418, 2005 Ky. LEXIS 295 (2005).
Trial counsel was not ineffective for not calling defendant's girlfriend to testify during the guilt phase of trial to corroborate defendant's story; the testimony would not have assured acquittal and would have been cumulative of other testimony. Goins v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 220 (Ky. Ct. App. 2012).
Trial court did not err in allowing the Commonwealth to present cumulative testimony by the nine first responders describing events immediately after the collision because the first responders offered different details and perspectives including information they received from the crowd gathered at the scene, the tasks they performed at the scene, and the location of evidence they discovered at the scene. Doneghy v. Commonwealth, 410 S.W.3d 95, 2013 Ky. LEXIS 290 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 567 (Ky. Oct. 24, 2013).
12. Computer-Generated Diagrams.
The admissibility of computer-generated diagrams is analyzed the same as diagrams drawn by hand or photographically created; that is, computer-generated diagrams have to be relevant, are subject to exclusion for prejudice, are subject to the trial court's discretion over the mode and order of the presentation of evidence, and have to be authenticated by testimony of a witness that he or she has personal knowledge of the diagram's subject matter and the diagram is accurate. Gosser v. Commonwealth, 31 S.W.3d 897, 2000 Ky. LEXIS 158 (Ky. 2000).
13. Injuries Sustained by Victim.
In a prosecution for first degree assault, the victim's wife was properly permitted to testify regarding the physical infirmities the victim exhibited after the assault, since her testimony was relevant to prove that the victim sustained a serious physical injury, which is an essential element of the offense of first degree assault. Lewis v. Commonwealth, 42 S.W.3d 605, 2001 Ky. LEXIS 64 (Ky. 2001).
Photographs of the skull of a victim who was bludgeoned to death that were used to explain the testimony of the witness were properly admitted, as the number and nature of the blows inflicted upon the victim were relevant to prove the corpus delicti and to refute a potential claim that the person who inflicted the blows lacked the intent to kill the victim. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Trial court did not abuse its discretion regarding admitting photographs of a murder victim and a hammer, which was the murder weapon, where, despite defendant having pled guilty, such evidence was necessarily presented to the jury for their determination during the penalty phase. Thompson v. Commonwealth, 147 S.W.3d 22, 2004 Ky. LEXIS 195 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 302 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 303 (Ky. 2004), cert. denied,  Thompson v. Kentucky, 545 U.S. 1142, 125 S. Ct. 2966, 162 L. Ed. 2d 893, 2005 U.S. LEXIS 5086 (2005), rehearing denied, — S.W.3d —, 2007 Ky. LEXIS 303 (Ky. Feb. 22, 2007), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 389 (Ky. Jan. 20, 2011).
Sentencing jury cannot be expected to fix punishment in a vacuum without any knowledge of a defendant's past criminal record or other matters that might be pertinent to consider in the assessment of an appropriate penalty. A trial court must use its discretion in admitting relevant evidence that will sufficiently inform the jury of the crimes committed, while avoiding undue prejudice, including photographs of a murder victim at the crime scene. Thompson v. Commonwealth, 147 S.W.3d 22, 2004 Ky. LEXIS 195 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 302 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 303 (Ky. 2004), cert. denied,  Thompson v. Kentucky, 545 U.S. 1142, 125 S. Ct. 2966, 162 L. Ed. 2d 893, 2005 U.S. LEXIS 5086 (2005), rehearing denied, — S.W.3d —, 2007 Ky. LEXIS 303 (Ky. Feb. 22, 2007), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 389 (Ky. Jan. 20, 2011).
14. Habit Evidence.
Supreme Court reversed defendant's conviction of reckless vehicular homicide since habit evidence was not admissible to prove defendant performed the habitual act of smoking marijuana. Evidence that a person has a “regular” or “routine” practice of performing some action met the requirement of KRE 401, and all relevant evidence, including evidence of a routine practice, was admissible, unless otherwise prohibited under KRE 402, but relevant evidence was to be excluded if its probative value was substantially outweighed by (1) the danger of undue prejudice, (2) confusion of the issues, or by (3) considerations of undue delay under KRE 403; admissibility of character evidence is governed by KRE 404(a) and such evidence was generally inadmissible, unless some exception permitted it. Since habit evidence implicated all three (3) of these impermissible KRE 403 results, it was not admissible under KRE 404(a) even though it might sometimes be considered to be more reliable when the habit was adequately defined. Burchett v. Commonwealth, 98 S.W.3d 492, 2003 Ky. LEXIS 12 (Ky. 2003).
Trial court did not err in denying a motion for a new trial filed by an executrix alleging error in the admission of habit evidence that nurses routinely turned patients during their safety rounds in violation of KRE 401, 402, and  403 as: (1) the executrix initiated the introduction of the evidence by questioning the nurses as to notations in the decedent's medical records indicating that the decedent had been turned; (2) the executrix opened the door to the hospital's further questioning of the nurses as to their routine conduct in turning patients and as to the nurses' beliefs that they did not have to record turns, which rebutted the earlier questioning by the executrix on the charting requirements; and (3) the evidence was admissible to explain the entries for safety rounds and the lack of explicit entries referring to repositioning of decedent. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
In a case in which a patient alleged that his anesthesiologist's treatment fell below the appropriate standard of care, even if habit evidence regarding the anesthesiologist's'  marijuana use had been available at the time of trial, the probative value of the evidence was substantially outweighed by the danger of undue prejudice, confusion of the issues, or misleading the jury. Bloxam v. Berg, 230 S.W.3d 592, 2007 Ky. App. LEXIS 33 (Ky. Ct. App. 2007).
In defendant's trial on a charge of first-degree manslaughter, the trial court did not err in excluding evidence that the victim was a crack whore, that she used as much crack cocaine and marijuana as she could on a daily basis, that she let others use her residence to get high if they would provide her with cocaine, that she attempted to borrow money for drugs and became angry if anyone refused her, and that she would sell her food vouchers to get drugs because evidence of the victim's habitual drug use was of minimal relevance to any issue presented at trial. Because defendant admitted to stabbing the victim, the only real factual issue was whether the stabbing occurred with defendant as the aggressor or with defendant acting in self-defense. Moorman v. Commonwealth, 325 S.W.3d 325,  2010 Ky. LEXIS 273 (Ky. 2010).
In a medical malpractice action, trial court did not err in refusing to admit peer review documents to support a finding of habit because the documents were untrustworthy and unduly prejudicial; the reports were prepared by one person, the minutes were not verbatim, the preparer did not record the meetings, and most importantly, the statements recorded in the minutes could not be attributed to any particular person. Estate of Judith Burton v. Trover Clinic Found., Inc., — S.W.3d —, 2011 Ky. App. LEXIS 94 (Ky. Ct. App. 2011).
In a murder case, the court erred by admitting evidence of two .380 handguns owned by defendant because neither weapon was used in the murder; defendant had one .380 gun in his home and owned another that had been confiscated; that was evidence of ownership and nothing more, certainly not a personal habit that was relevant to proving his conduct on a particular occasion. However, the error was harmless as there was ample other evidence supporting the conviction. Harris v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 493 (Ky. 2012).
15. Statements by Defendant.
Where defendant was a Caucasian accused of brutally murdering an African-American, a racial slur she made was at least somewhat probative of an animus against African-Americans, and the trial judge did not abuse his discretion in determining that its probative value was not substantially outweighed by its prejudicial effect. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Existence of defendant's poem in a jailhouse informant's notebook showed the closeness of their relationship, increasing the credibility of the informant's claim that defendant confided to him that he had killed his aunt; this theory, though somewhat tenuous, satisfied the minimal threshold for relevancy under KRE 401, and as nothing in the poem tended to incriminate defendant or impugn his character, the trial court had not been obliged to exclude it under the balancing test of KRE 403. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
In defendant's trial for murder under KRS 507.020(1), the trial court did not err under KRE 403 and KRE 404(b) in admitting defendant'  rap video montage. It referred to his actions and emotions regarding the crime, not a previous offense; it shed light on his extreme emotional disturbance defense; and it established premeditation and motive in defendant's own words. Greene v. Commonwealth, 197 S.W.3d 76, 2006 Ky. LEXIS 140 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 778 (Ky. Aug. 24, 2006), cert. denied, Greene v. Kentucky, 549 U.S. 1184, 127 S. Ct. 1157, 166 L. Ed. 2d 1001, 2007 U.S. LEXIS 1235 (2007).
16. Toxicology Tests.
Evidence that a person charged with vehicular homicide had intoxicating drugs in his system when the homicide occurred is relevant under KRE 402 to the issue of wantonness even without additional evidence of the degree of impairment caused by its presence; thus, a screen of a urine sample, taken from defendant approximately one (1) hour after an accident, that tested positive for unquantified amounts of cocaine and marijuana was admissible unless its probative value was substantially outweighed by its prejudicial effect under KRE 403, and the trial court did not abuse its discretion in admitting the evidence. Parson v. Commonwealth, 144 S.W.3d 775, 2004 Ky. LEXIS 158 (Ky. 2004).
Convictions for second-degree manslaughter and assault were overturned because of the erroneous admission of urinalysis results that could only confirm that defendant used marijuana and cocaine two to seven days before defendant caused a fatal head-on car crash and not whether defendant was impaired during the collision since the results only branded defendant a drug user and their prejudicial value was too high under KRE 403. Burton v. Commonwealth, 300 S.W.3d 126, 2009 Ky. LEXIS 253 (Ky. 2009), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 545 (Ky. Jan. 21, 2010).
Court properly excluded the testimony of a toxicologist because he could not establish when defendant had ingested the illegal substances or whether he was impaired at the time of the accident. Needless to say, the trial court was clearly concerned about the prejudicial impact of mere reference to the urinalysis, which underpinned the opinion, and without the urinalysis, the expert admitted that his opinion was problematic. Commonwealth v. Burton, — S.W.3d —, 2013 Ky. App. LEXIS 48 (Ky. Ct. App. 2013), review denied and ordered not published, — S.W.3d —, 2014 Ky. LEXIS 43 (Ky. Feb. 12, 2014).
17. Ballistics Tests.
Ballistics testing evidence was not irrelevant or highly prejudicial pursuant to KRE 403, as the evidence was relevant to dispel a possible claim that any rifle of a certain kind would have left the same markings on the murder bullet. Ragland v. Commonwealth, 191 S.W.3d 569, 2006 Ky. LEXIS 251 (Ky. 2006).
18. Other Bad Acts.
By stating that he took a nude photograph of a 13-year-old boy for purposes of showing it to two (2) females who allegedly wanted to have sex with the boy, defendant admitted that he had a prurient motive in taking the photograph; therefore, evidence of defendant's “other bad acts” of homosexual voyeurism was not crucial to the Commonwealth's case. On the other hand, the prejudicial effect of the evidence was devastating and encouraged the jury to convict defendant because of what he was, rather than what he did on the occasion of the charged offense. Purcell v. Commonwealth, 149 S.W.3d 382, 2004 Ky. LEXIS 286 (Ky. 2004).
In defendant's prosecution for sexual abuse and sodomy, admission of his sexual abuse of other victims was not unduly prejudicial, as the danger of prejudice did not outweigh the probative value of the evidence since it was relevant to show defendant's modus operandi. Martin v. Commonwealth, 170 S.W.3d 374, 2005 Ky. LEXIS 240 (Ky. 2005).
Testimony of defendant's son as to his sexual abuse by defendant, both prior to, and after the disappearance of defendant's wife, who knew about the abuse, was appropriate and admissible under KRE 404(b)(1) as proof of motive. The son's testimony about defendant beating him after his interview by the police officers was evidence of guilt and thus was also admissible. Major v. Commonwealth, 177 S.W.3d 700, 2005 Ky. LEXIS 297 (Ky. 2005).
Where one of the victims indicated that defendant told her that he had been in “hundreds of homes”, although the Commonwealth had agreed not to introduce any KRE 404(b) evidence, the probative value of the statements outweighed any prejudicial effect pursuant to KRE 403, and no notice was required under KRE 404(c) because there was no intent by the prosecution to have introduced such evidence. Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 715 (Ky. May 18, 2006), overruled, Shane v. Commonwealth, 243 S.W.3d 336, 2007 Ky. LEXIS 262 (Ky. 2007), overruled, Fugett v. Commonwealth, 250 S.W.3d 604, 2008 Ky. LEXIS 111 (Ky. 2008).
In a prosecution for manufacturing methamphetamine, where defendant claimed that the equipment found in his apartment was nothing more than common household items, evidence of his prior possession of equipment and chemicals necessary to manufacture methamphetamine was relevant to prove his intent and knowledge regarding methamphetamine manufacture. Therefore, pursuant to KRE 403, the probative value of this prior bad acts evidence outweighed its prejudicial effect. Pate v. Commonwealth, 243 S.W.3d 327, 2007 Ky. LEXIS 232 (Ky. 2007).
Trial court did not err in failing to exclude evidence of defendant's unindicted crime and past bad act due to prejudice because defendant could not contest the introduction of his oxycodone purchase when he originated the testimony, and even though extremely prejudicial, the Commonwealth's inquiry regarding defendant's statement to police was in direct rebuttal to his denial of selling drugs for profit. Dillman v. Commonwealth, 257 S.W.3d 126, 2008 Ky. App. LEXIS 173 (Ky. Ct. App. 2008).
Trial court did not err under KRE 404(b) in defendant's triple murder trial in allowing a witness to testify that defendant had a black and white human silhouette target hanging outside his cubicle at work with approximately 26 bullet holes in an upper body spray pattern because the evidence was clearly relevant to establish defendant's ability, knowledge, and competency with pistols and their shooting. The Commonwealth had the right to show defendant's particular way of firing at targets representing human beings and his skill in doing so; although the evidence was prejudicial to defendant, it was not unfairly prejudicial. Meece v. Commonwealth, 348 S.W.3d 627, 2011 Ky. LEXIS 93 (Ky. 2011).
Trial court did not err under KRE 404(b) in defendant's triple murder trial in allowing a witness to testify that defendant pointed a gun at her and dry-fired it because defendant's handling and dry-firing of the weapon demonstrated his knowledge of and competency with firearms. While the pointing of a pistol at another person, whether loaded or not, would be characterized by any reasonable person as a wrongful or bad act and while such evidence therefore carries with it some prejudice, the value of the evidence, in this instance, was not substantially outweighed by any undue prejudice defendant conduct may have brought about, as it demonstrated defendant's knowledge and handling of the pistol he used to make the holes in the human silhouette target hanging outside his cubicle at work that had approximately 26 bullet holes in an upper body spray pattern. Meece v. Commonwealth, 348 S.W.3d 627, 2011 Ky. LEXIS 93 (Ky. 2011).
Under KRE 401, 403, the evidence of defendant's pain medication prescriptions was inadmissible in the second-degree manslaughter case under KRS 507.040(1)(a) because it was not relevant and because the danger of undue prejudice from its admission outweighed any probative value it provided as defendant did not have pain medication in her bloodstream at the time of the accident. Douglas v. Commonwealth, 374 S.W.3d 345, 2012 Ky. App. LEXIS 123 (Ky. Ct. App. 2012).
In a second-degree manslaughter case under KRS 507.040(1)(a), the Commonwealth attorney's insinuation that defendant had been committing the crime of “doctor shopping” when she obtained the multiple pain medication prescriptions created undue prejudice under KRE 403. Douglas v. Commonwealth, 374 S.W.3d 345, 2012 Ky. App. LEXIS 123 (Ky. Ct. App. 2012).
19. Photographs.
In a manslaughter prosecution, the relevance of a photo of the accident scene showing brain tissue on a telephone pole exceeded its prejudicial effect and it was properly admitted, despite defendant's willingness to stipulate that the impact with the telephone pole was the cause of a victim's death. The photo was relevant because it showed a point of trauma for one of the victims, and was probative of the car's velocity at the time of impact, which was relevant because defendant contested that he had been speeding before the accident. Page v. Commonwealth, 149 S.W.3d 416, 2004 Ky. LEXIS 278 (Ky. 2004), review denied, — S.W.3d —, 2009 Ky. LEXIS 883 (Ky. May 13, 2009).
Probative value of photographs far outweighed any potential prejudice caused by their display. The photographs of the victim's gunshot wounds were not overly gruesome and were relevant and necessary to prove the location of the victim's injury and how it caused his death, while the photographs depicting defendant's guns were relevant to prove defendant's keen knowledge and skill with firearms to refute the likelihood of his claim that he did not intend to shoot the victim when he fired at the victim's vehicle. Coulthard v. Commonwealth, 230 S.W.3d 572, 2007 Ky. LEXIS 161 (Ky. 2007).
Trial court did not err in admitting photographs of the interior of defendant's car on the night he was arrested for burglary, as: (1) the complained of photographs were neither heinous, gruesome, nor overly prejudicial; (2) the photographs depicted the way the car appeared on the night of defendant's arrest upon leaving the scene of a burglary, and (3) the prejudice, if any, was certainly outweighed by the photograph's probative nature. Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
The Commonwealth's opening and closing statements' use of crime scene photographs that included the murder victim's body did not violate the KRE 403 balancing test; there was no abuse of discretion in the trial court's conclusion that the probative value of these images outweighed their prejudicial effect. The crime scene was gruesome and disturbing, but the victim's wounds were critical to a full understanding of the case, particularly in light of defense counsel's arguments that defendant's girlfriend had enough strength to lodge the knife into the victim's skull and that defendant did not have sufficient time to inflict so many wounds. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
In defendant's trial on charges of burglary, robbery, and capital murder, the trial court did not abuse its discretion in permitting the Commonwealth to introduce into evidence a picture showing that defendant's wrist was cut and scratched and in rejecting defendant's contention that the photograph was likely to prejudice the jury because it depicted defendant's tattoos because tattoos are common in our current society; as such, defendant's tattoos, if introduced without comment, were not apt to have a prejudicial effect substantially in excess of the photo's probative value. Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010), cert. denied, Kentucky v. Brown, — U.S. —, 131 S. Ct. 904, 178 L. Ed. 2d 803, 2011 U.S. LEXIS 152 (U.S. 2011).
In defendant's capital murder case, the court properly admitted photographs of the victims because they aided the medical examiner in explaining the nature, extent, and cause of the injuries, and helped establish that the person who inflicted the wounds intended to cause the victims'  death. Additionally, the decomposition of the bodies was directly attributable to the commission of a crime, i.e., arson, to which defendant pleaded guilty. Dunlap v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 292 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 73 (Ky. Feb. 20, 2014).
Crime-scene photograph showing a gunshot wound was admissible where it was direct evidence that the victim was shot in the back of his head while buckled into the driver's seat of his taxi and was more than minimally probative of the crime of murder. Cherry v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2 (Ky. 2015).
Trial court did not abuse its discretion in admitting photographs of the victim's body where they were introduced to prove the Commonwealth's theory that defendant intentionally caused the victim's death, and the undue prejudice caused by the victim's exposed organs was minimal. Ross v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 13 (Ky. 2015).
It was not an abuse of discretion to admit a photograph of defendant showing a swastika tattoo because (1) use of the photograph was limited, and (2) the photograph was relevant to identity. Burke v. Commonwealth, 506 S.W.3d 307, 2016 Ky. LEXIS 631 (Ky. 2016).
20. Video.
In a medical negligence action, the trial court did not abuse its discretion in admitting a videotape of an ultrasound done during the course of the patient's pregnancy to be shown to the jury during the patient's testimony, as: (1) the video was properly authenticated; (2) the video was relevant; and (3) the probative value was not substantially outweighed by the danger of undue prejudice, confusion of the issues, or misleading the jury. Woolum v. Hillman, — S.W.3d —, 2008 Ky. App. LEXIS 138 (Ky. Ct. App. 2008), aff'd, 329 S.W.3d 283, 2010 Ky. LEXIS 262 (Ky. 2010).
Trial court did not commit palpable error during defendant's trial for murder and DUI in permitting the introduction of a video taken from a police vehicle; the video showed the residential nature of the neighborhood, including the presence of several stop signs located in the area, and portrayed the weather conditions on the day of the collision. Baumia v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 191 (Ky. 2012), substituted opinion, 402 S.W.3d 530, 2012 Ky. LEXIS 503 (Ky. 2012), substituted opinion, 402 S.W.3d 530, 2013 Ky. LEXIS 247 (Ky. 2013).
Video of crime scene taken from a police vehicle was properly admitted where it showed the nature of the area where the accident occurred, including appellant's visibility, thereby providing a more accurate account of the crime scene, and the inherent prejudice of any crime scene footage did not outweigh its probative value. Baumia v. Commonwealth, 402 S.W.3d 530, 2012 Ky. LEXIS 503 (Ky. 2012).
In defendant's capital murder case, the court properly admitted portions of defendant's videotaped statement to counter his mitigation defense that he was mentally ill at the time of the murders and that the abnormality on his brain affected his judgment and discretion. The videotaped interview, recorded a mere three days after the crimes, was intended to deflate defendant's mental illness defense; therefore, the video had probative value. Dunlap v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 292 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 73 (Ky. Feb. 20, 2014).
21. Miscellaneous.
Where defense counsel attempted to show that a murder and robbery victim's friend killed him because she was in debt, pursuant to KRE 402 and 403, the trial court properly prevented counsel from cross-examining the friend about her debt because counsel failed to establish a satisfactory connection between this testimony and the facts in evidence. Davenport v. Commonwealth, 177 S.W.3d 763, 2005 Ky. LEXIS 324 (Ky. 2005), rehearing denied, — S.W.3d —, 2005 Ky. LEXIS 1026 (Ky. Dec. 22, 2005), cert. denied, Davenport v. Kentucky,549 U.S. 827, 127 S. Ct. 40, 166 L. Ed. 2d 46, 2006 U.S. LEXIS 5924 (2006).
In a personal injury suit, the trial court abused its discretion by not allowing plaintiff to cross-examine an investigator for defendant's insurer as to potential bias due to her employment, or to even ask her the identity of her employer. Under the KRE 403 balancing test, the probative value of evidence of the witness's possible bias outweighed the prejudice entailed by admitted evidence relating to liability insurance under the “other purposes” clause of KRE 411. Baker v. Kammerer, 187 S.W.3d 292, 2006 Ky. LEXIS 70 (Ky. 2006).
Protection against excessive use of the “other purposes” clause of KRE 411 is provided by KRE 403, which requires the trial court to conduct a case-by-case balancing of probative value against undue prejudice. Baker v. Kammerer, 187 S.W.3d 292, 2006 Ky. LEXIS 70 (Ky. 2006).
It was proper in defendant's trial for assault and violation of a protective order for the trial court to exclude evidence that his former wife had worked for an escort agency, appeared in a strip club contest, and fraudulently obtained money from defendant's parents. Even if the evidence were relevant to attack her character, it was highly prejudicial, and any probative value was susbstantially outweighed by the danger of undue prejudice to her. McCombs v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 180 (Ky. Ct. App. 2006), substituted opinion, — S.W.3d —, 2006 Ky. App. LEXIS 397 (Ky. Ct. App. 2006).
Trial court did not err when it permitted the Commonwealth to introduce evidence of illicit drugs during defendant's trial on charges of wanton murder under KRS 507.020(1)(b), and first-degree assault under KRS 508.010(1)(b). The evidence was relevant and admissible because it helped the jury fully understand defendant's misconduct in that he was so engrossed by his passenger counting illicit pills that he was not paying attention to his driving; any prejudice suffered by defendant due to the admission of the evidence was cured by the trial court's limiting admonition to the jury. Berryman v. Commonwealth, 237 S.W.3d 175, 2007 Ky. LEXIS 206 (Ky. 2007).
Identifying a study's subjects as workers from the same employer as the employee, without laying a proper foundation of similar circumstances, would have posed a risk of encouraging the jury to think that if other such workers were making the same sort of claims, then the employee's ailments must have also been caused by workplace solvent exposure even if there was insufficient proof of the employee's individual exposure and a causal link to his symptoms. Thus, a reference to the workers in the study indicating that they worked for the same employer as the employee was properly disallowed. Burton v. CSX Transp., Inc., 269 S.W.3d 1, 2008 Ky. LEXIS 236 (Ky. 2008).
In a rape and sodomy prosecution, testimony by the victim during the sentencing phase about defendant's HIV-positive status was properly admitted under KRS 532.055(2)(a)(7) as evidence of the impact of the crime upon her. The prejudicial nature of the HIV evidence did not outweigh its probative value Torrence v. Commonwealth, 269 S.W.3d 842, 2008 Ky. LEXIS 324 (Ky. 2008).
Since evidence that defendant's son was present in the vehicle when defendant was arrested for driving under the influence of alcohol was relevant to a full understanding of the circumstances surrounding the traffic stop and the Commonwealth did not place any undue emphasis on the fact either during the guilty or the penalty phase, the evidence was not so unfairly prejudicial so as to outweigh its probative value. Greene v. Commonwealth, 244 S.W.3d 128, 2008 Ky. App. LEXIS 4 (Ky. Ct. App. 2008).
In defendant's rape trial, the trial court did not err in refusing to permit defendant to elicit testimony from the victim regarding her sexual experiences after she ran away after being raped by defendant because it was little more than conjecture to argue that the victim falsified the allegations against defendant to cover up the possible consequences of her sexual experiences during the time away from home or to avoid being punished for having run away and because defendant failed to establish that the victim's sexual behavior several months after she was raped was directly pertained to the charges against him. Cecil v. Commonwealth, 297 S.W.3d 12,  2009 Ky. LEXIS 245 (Ky. 2009).
In a negligence action filed by a restaurant customer who contracted hepatitis A after eating at a restaurant, the trial court properly rejected a restaurant's argument that health department inspection records were inadmissible because evidence of the health department's inspection was relevant to the customer's claims in that the failure of the restaurant to maintain a reasonably safe environment for the preparation of food and drink that would be served to its patrons was directly at issue. Further, because there was nothing about the inspection that proved extraordinary and because no evidence was presented showing any single horrendous or disturbing deviation from health standards that could possibly inflame the jury, any prejudicial effect the evidence may have had was not greater than its probative value to the consequential facts of the case. Emberton v. GMRI, Inc., 299 S.W.3d 565, 2009 Ky. LEXIS 250 (Ky. 2009), rehearing denied, Emberton v. GMRI, Inc., — S.W.3d —, 2010 Ky. LEXIS 494 (Ky. Jan. 21, 2010).
Injection of race into defendant's case, where race was not an issue, was improper because the evidence was not sufficiently probative to warrant the injection of race into the trial when the Commonwealth's racial “statistical information” only narrowed the pool of suspects down to about ten percent of the population; because the Commonwealth's argument was that African Americans were a minority in the community and that because there were fewer African Americans than whites, defendant was likely to be the perpetrator since he was African American, the jury could have been swayed to convict defendant based upon “odds” rather than the reasonable-doubt standard. Washington v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 120 (Ky. Ct. App. 2009), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 313 (Ky. Nov. 18, 2009).
After a motor vehicle fatality, defendant was charged with wanton murder under KRS 507.020(1)(b); the trial court's admission of the recording of a 9-1-1 call from an individual who saw the accident did not violate defendant's right to confrontation as it was not testimonial. Defendant did not show an abuse of discretion in the trial court's refusal to find that the danger of undue prejudice outweighed the probative value of the 9-1-1 call for purposes of KRE 403. Reed v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 171 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 413 (Ky. Aug. 18, 2010).
Admonition on the evidence of the testimony regarding the condition of defendant's mother or her house would have been insufficient as it was clearly devastating to defendant, who received the maximum sentence while little actual evidence of the charged crime existed, and the inadmissible evidence had an inflammatory impact on the jury; defendant was denied a fair trial. Thorpe v. Commonwealth, 295 S.W.3d 458,  2009 Ky. App. LEXIS 188 (Ky. Ct. App. 2009).
In plaintiff's negligence suit stemming from a collision between the personal watercraft she was operating and defendant's boat, the trial court did not err in denying plaintiff's motion to exclude evidence that she was an inexperienced boater and that defendant was a practiced one because the parties'  respective boating histories did not qualify as character traits under KRE 404(a). However, the evidence was relevant and probative in tending to explain how and why the collision between defendant's boat and plaintiff's watercraft occurred on the day in question, and the evidence was more probative than prejudicial. Kelley v. Poore, 328 S.W.3d 683, 2009 Ky. App. LEXIS 251 (Ky. Ct. App. 2009).
Defendant was entitled to production of the Kentucky Cabinet for Health and Family Services records regarding an allegation of sexual misconduct in 2001 to determine if those records established demonstrable falsity, if the evidence was probative of truthfulness or untruthfulness under KRE 608(b), if that evidence survived the KRE 403 balancing test, and if a new trial had to be granted to defendant allowing him to cross-examine the victim about the 2001 false report because the evidence against defendant was not so overwhelming that impeachment of the victim with a duly established false prior accusation would not, within a reasonable probability, have altered the outcome. Dennis v. Commonwealth, 306 S.W.3d 466,  2010 Ky. LEXIS 66 (Ky. 2010).
KRE 608 permits the cross-examination of a sex crime victim concerning a prior false accusation if the prior accusation is shown to be demonstrably false, if the accusation is probative of truthfulness or untruthfulness, and if the prior accusation evidence otherwise survives KRE 403' s probative value balancing test. Dennis v. Commonwealth, 306 S.W.3d 466,  2010 Ky. LEXIS 66 (Ky. 2010).
Trial court did not err in allowing photographs of emergency room entrances at other hospitals to be introduced into evidence during the trial of a premises liability suit, brought by a paramedic after she tripped and fell over a protruding curb in the emergency room entrance at the hospital as the photographs were relevant under KRE 401 to show alternative designs that could have feasibly been used, to show that the hospital could foresee that paramedics would trip over the curb given that paramedics could falsely assume that the entrance would be safely designed as any other hospital, and to show that the hospital was aware of alternative designs that would eliminate tripping hazards. The hospital had failed to show that the probative value of these pictures were substantially outweighed by the risk of undue prejudice under KRE 403. Ky. River Med. Ctr. v. McIntosh, 319 S.W.3d 385,  2010 Ky. LEXIS 215 (Ky. 2010).
Pursuant to KRE 402 and 403, video evidence that the victim's two-year-old brother was not able to lift a weighted teddy bear from a car seat was sufficiently probative to be admissible as it tended to refute defendant's statement to police that the brother had injured the victim; also, the video experiment's limitations were obvious and not apt to confuse or mislead the jury, and so were properly deemed to affect the weight of the evidence rather than to preclude its admission. Rankin v. Commonwealth, 327 S.W.3d 492, 2010 Ky. LEXIS 287 (Ky. 2010).
In an attempted murder case in which defendant drove his car through the parking lot of a county jail and into a wall against which two jail officers were standing, testimony identifying defendant as a former inmate was not unduly prejudicial, confusing, or a waste of time. Proper identification of the perpetrator, and laying the proper basis for doing so, was a key piece of the prosecution's case-in-chief. Webb v. Commonwealth, 387 S.W.3d 319, 2012 Ky. LEXIS 195 (Ky. 2012).
Trial court did not err in admitting evidence that defendant threatened a jail guard during apprehension. Given that the threat was made only minutes after defendant drove his car into the jail and happened while he was fleeing the scene of the crime, it could fairly be considered to be part of the crime itself - or, more accurately, part of the res gestae. Webb v. Commonwealth, 387 S.W.3d 319, 2012 Ky. LEXIS 195 (Ky. 2012).
911 call after an automobile accident was properly admitted in appellant's murder trial where it illustrated the time that elapsed from the initiation of the phone call until the police arrived, the recording aided the jury in providing a timeline of events, and it gave the jury a more accurate description of what actually happened rather than just the recollections provided from those who were present that day. Baumia v. Commonwealth, 402 S.W.3d 530, 2012 Ky. LEXIS 503 (Ky. 2012).
31 bags of crack cocaine helped the Commonwealth in its trafficking charge, and given the evidence's weight, appellant did not establish that the jury based its decision on anything other than the evidence or that the trial court's admonition was not successful in taking away any prejudice, for purposes of KRE 403. Butler v. Commonwealth, 367 S.W.3d 609, 2012 Ky. App. LEXIS 73 (Ky. Ct. App. 2012).
Even if testimony from an investigator was improper, any error was harmless because the investigator never mentioned defendant's name in connection with allegations of sexual abuse; the Commonwealth elicited testimony from the investigator that helped limit any prejudice that might have occurred if the jury assumed that the sexual abuse allegations involved defendant. Kingrey v. Commonwealth, 396 S.W.3d 824, 2013 Ky. LEXIS 85 (Ky. 2013).
There was no palpable error present as a result of the first responders testifying about their relationship with the victim, a police officer who was struck and killed by defendant. Doneghy v. Commonwealth, 410 S.W.3d 95, 2013 Ky. LEXIS 290 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 567 (Ky. Oct. 24, 2013).
In a product liability action, it was not error to allow plaintiff to introduce another vehicle manufacturer's recall from 2003; because defendant was able to point out the differences between the recalled vehicles and its vehicle, it was not unduly prejudiced by the admission of the recall notice. Nissan Motor Co. v. Maddox, — S.W.3d —, 2013 Ky. App. Unpub. LEXIS 1007 (Ky. Ct. App. 2013).
Defendant's computer password was relevant and had an extremely high probative value where it contained the frequent nickname of the victim and described a physical sensation commonly associated with sexual intercourse, defendant's unwillingness to disclose the password in front of his wife and his statement that the password was not what it seemed showed his knowledge of the significance of the words used in the password and that they were not innocent. Yates v. Commonwealth, 430 S.W.3d 883, 2014 Ky. LEXIS 9 (Ky. 2014), rehearing denied, 430 S.W.3d 883, 2014 Ky. LEXIS 312 (Ky. June 19, 2014).
In a first-degree robbery case, a trial court did not abuse its discretion by allowing identification testimony from lay witnesses because it was highly relevant, and the probative value of the testimony was not substantially outweighed by the danger of undue prejudice. Uncertainty in the testimony might have actually strengthened defendant's case, and the jurors were able to independently determine whether defendant was the man present in the surveillance video and photos. Morgan v. Commonwealth, 421 S.W.3d 388, 2014 Ky. LEXIS 10 (Ky. 2014).
Trial court erred by excluding a detective's testimony describing the contents of a destroyed surveillance videotape showing the burglary because the court saw no basis for finding that the probative value of the detective's testimony was substantially outweighed by the danger of unfair prejudice, as the probative value of the testimony was great, as what he observed on the videotape initiated his investigation, led to defendant's brother, then another videotape, and eventually to defendant's indictment. Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
There was great probative value in a detective's testimony because it provided insight into defendant's mental state at the time he broke into the victim's home; that value could not be “substantially outweighed” by a prejudicial impact that was dependent on speculative innuendo to come to fruition. Sasser v. Commonwealth, 485 S.W.3d 290, 2016 Ky. LEXIS 105 (Ky. 2016).
22. Exclusion Proper.
Gruesome color slides and a videotape were not necessary to depict the victim's injuries but were inflammatory and served to arouse passion especially where the condition of the body had been materially altered by mutilation, autopsy, decomposition or other extraneous causes, not related to commission of the crime, so that the pictures tended to arouse passion and appall the viewer. The same proof illustrated by slides was amply available through x-rays and the testimony of the pathologist who examined the body. Clark v. Commonwealth, 833 S.W.2d 793, 1991 Ky. LEXIS 200 (Ky. 1991) (decided under prior rule).
The trial judge correctly sustained the defense motion to exclude the hearsay statements of sexual abuse victim made in the presence of social worker several months after the crimes occurred, finding that their potential for prejudice outweighed their probative value. Edwards v. Commonwealth, 833 S.W.2d 842, 1992 Ky. LEXIS 104 (Ky. 1992) (decided under prior rule).
Where a jury was presented with a reasonably complete picture of a victim's veracity and motivation in bringing rape and sodomy charges against defendant, including testimony that the victim had been in jail and charged with possession of marijuana and disorderly conduct on the night of the alleged rape, any further evidence on that matter would likely have been inadmissible under KRE 403 and was properly excluded. Holt v. Commonwealth, 250 S.W.3d 647, 2008 Ky. LEXIS 109 (Ky. 2008).
Since admitting evidence of a shooting victim's outstanding bench warrants certainly portrayed the murder victim in a negative light and could have unduly prejudiced the prosecution's case, the trial court did not abuse its discretion in excluding that evidence. Taylor v. Commonwealth, 276 S.W.3d 800, 2008 Ky. LEXIS 313 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 796 (Ky. Mar. 19, 2009), cert. denied, Taylor v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5366 (U.S. Oct. 5, 2009).
In a sexual abuse case, a trial court did not err by failing to admit 80 letters written to appellant by a victim's mother after a finding that they were irrelevant and prejudicial; the trial court allowed the use of one of the letters to impeach the mother's testimony since the letter indicated that the mother was willing to take appellant to court so that he would not be able to see the victim again. Appellant was able to use the one letter to present his defense theory; the admission of all 80 letters would have been cumulative. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
Hearing officer pursuant to KRS 13B.005 et seq. had considerable discretion in admitting and excluding evidence, and, thus, a reviewing court would only reverse the hearing officers evidentiary rulings for an abuse of discretion. In a case involving the tenured teacher's termination of employment for having sexual contact with two students, the hearing officer was authorized to deny the tenured teacher's request to exclude evidence that the tenured teacher had been acquitted of criminal charges involving one of the students, as that evidence was both irrelevant and was excludable under KRE 403 as potentially confusing to the administrative tribunal because the criminal trial had a different burden of proof than the administrative proceeding. Drummond v. Todd County Bd. of Educ., 349 S.W.3d 316, 2011 Ky. App. LEXIS 155 (Ky. Ct. App. 2011).
Trial court did not err in not permitting defendant to cross-examine an alleged rape victim in detail regarding her failure to appear on the trial date; the reason for her failure to appear was not self-evident, and thus its relevance would be pure conjecture. Slone v. Commonwealth, 382 S.W.3d 851, 2012 Ky. LEXIS 172 (Ky. 2012).
Trial court did not err by finding the evidence of the status of physician's medical license inadmissible under this rule because the physician never admitted the alleged wrongs giving rise to the licensure matter and admission of the evidence could have led to a complicated trial-within-the-trial as to whether the alleged collateral CT-scan misreadings ever happened. Trover v. Estate of Burton, 423 S.W.3d 165, 2014 Ky. LEXIS 2 (Ky. 2014).
In a negligence action against a tobacco company, the trial court did not err in excluding evidence regarding other employees of the company who had also contracted mesothelioma because the evidence would have involved numerous collateral inquiries that would have led to delay and jury confusion unacceptable under the rule. McGuire v. Lorillard Tobacco Co., — S.W.3d —, 2014 Ky. App. LEXIS 25 (Ky. Ct. App. 2014).
Trial court could have excluded defendant's accomplice's plea agreement under this rule because the Commonwealth's attorney could testify why the charges against the accomplice were reduced, thus introducing a number of collateral issues likely only to confuse the jury regarding the issue of defendant's culpability. Lewis v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2005 (Ky. 2015).
23. Reverse 404(b) Evidence.
Appellant's methamphetamine trafficking conviction and persistent felony offender penalty enhancement were vacated where the trial court precluded the introduction of reverse KRE 404(b) evidence alleging that an officer had planted the drugs without balancing its probative value against the confusion to the jury under KRE 403. Ferry v. Commonwealth, 234 S.W.3d 358, 2007 Ky. App. LEXIS 94 (Ky. Ct. App. 2007).
In a sexual abuse case, a trial court did not err by failing to admit reverse KRE 404(b) evidence regarding a misdemeanor child abuse conviction against a victim's mother; the trial court concluded that, even if the evidence was relevant, its probative value was outweighed by the likelihood of prejudice and confusion. Therefore, the trial court properly conducted a balancing test under KRE 403. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
24. True Replica.
In a medical malpractice case stemming from the performance of an endoscopy in which the guide wire allegedly perforated plaintiff patient's duodenum, the trial court did not err in admitting into evidence a sample guide wire that was a true replica of the guide wire that allegedly caused the injuries to plaintiff patient because it was relevant and material in character to the ultimate fact sought to be demonstrated by its use and was supported by proof showing that the sample guide wire was substantially similar in operation and function to the guide wire in issue. Jones v. Overstreet, 371 S.W.3d 727, 2011 Ky. App. LEXIS 136 (Ky. Ct. App. 2011).
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Rule 404.  Character evidence and evidence of other crimes.
Text
(a)  Character evidence generally. Evidence of a person's character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:
 	(1)  Character of accused. Evidence of a pertinent trait of character or of general moral character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;
 	(2)  Character of victim generally. Evidence of a pertinent trait of character of the victim of the crime offered by an accused, other than in a prosecution for criminal sexual conduct, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor;
 	(3)  Character of witnesses. Evidence of the character of witnesses, as provided in KRE 607, KRE 608, and KRE 609.
(b)  Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith. It may, however, be admissible:
 	(1)  If offered for some other purpose, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident; or
 	(2)  If so inextricably intertwined with other evidence essential to the case that separation of the two (2) could not be accomplished without serious adverse effect on the offering party.
(c)  Notice requirement.  In a criminal case, if the prosecution intends to introduce evidence pursuant to subdivision (b) of this rule as a part of its case in chief, it shall give reasonable pretrial notice to the defendant of its intention to offer such evidence. Upon failure of the prosecution to give such notice the court may exclude the evidence offered under subdivision (b) or for good cause shown may excuse the failure to give such notice and grant the defendant a continuance or such other remedy as is necessary to avoid unfair prejudice caused by such failure.
History
(Enact. Acts 1990, ch. 88, § 14; amend. 1992, ch. 324, § 4, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. effective May 1, 2007.)

EVIDENCE RULES REVIEW COMMISSION NOTES (2007)

The 2007 amendment to this rule makes a change with respect to the admissibility of evidence of the character of an accused (as provided in subsection (a)(1) of the provision) and leaves all of the other provisions of the rule unchanged.

The change expands the circumstances under which the prosecution is permitted to prove a defendant's character to show the commission of a criminal act. Under the 1992 version of this rule, the prosecution could not introduce evidence of a defendant's character except in rebuttal of character evidence first offered by the defendant (i.e., the defendant's character was not in issue until he had put it in issue). The change opens the door for the prosecution to prove the bad character of a defendant after the defense has attacked the character of the victim (although keeping his own character out of the issues of the case).

The drafters of the Federal Rules made this same change in year 2000 and offered the following explanation for doing so:
“The amendment makes clear that the accused cannot attack the alleged victim's character and yet remain shielded from the disclosure of equally relevant evidence concerning the same character trait of the accused. For example, in a murder case with a claim of self-defense, the accused, to bolster this defense, might offer evidence of the alleged victim's violent disposition. If the government has evidence that the accused has a violent disposition, but is not allowed to offer this evidence as part of its rebuttal, the jury has only part of the information it needs for an informed assessment of the probabilities as to who was the initial aggressor. . . . Thus, the amendment is designed to permit a more balanced presentation of character evidence when an accused chooses to attack the character of the alleged victim.” See Fed.R.Evid. 404, Advisory Committee Notes, 2000 Amendment.
Needless to say, the 2007 amendment to the Kentucky Rules serves to bring KRE 404(a)(1) into full alignment with its counterpart in the Federal Rules.

It needs to be noted, as stated in the commentary to the Federal Rules that “the amendment does not permit proof of the accused's character when the accused attacks the alleged victim's character as a witness under Rule 608 or 609.” See Fed.R.Evid. 404, Advisory Committee Notes, 2000 Amendment.
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NOTES TO DECISIONS

 	1. 	Notice of Evidence.
 	2. 	Character Evidence.
 	3. 	Prior Offenses or Convictions.
 		4. 	—Criminal Activity.
 	5. 	— Prejudicial Presentation.
 	6. 	— Prior Sexual Acts.
 	7. 	— Not Sufficiently Similar.
 	8. 	Motive.
 	9. 	Rebuttal Evidence.
 	10. 	Habits and Prior Bad Acts.
 	11. 	Basis of Charge.
 	12. 	Emotional Disturbance.
 	13. 	Prior Conduct.
 	14. 	Subsequent Conduct.
 		15. 	— Knowledge.
 		16. 	— Plan or Content.
 	17. 	Pattern of Behavior.
 	18. 	Prior Violent Acts.
 	19. 	Reverse 404(b) Evidence.
 	20. 	Parole Violations.
1. Notice of Evidence.
Even in cases where evidence of prior uncharged criminal activity between a defendant and third persons is admissible, fundamental fairness dictates that the defendant is entitled to be informed of the names of the non-complaining witnesses and the nature of their allegations so far in advance of trial as to permit a reasonable time for investigation and preparation. Gray v. Commonwealth, 843 S.W.2d 895, 1992 Ky. LEXIS 192 (Ky. 1992).
A police report alone does not provide reasonable pretrial notice pursuant to subsection (c) of this rule. Daniel v. Commonwealth, 905 S.W.2d 76, 1995 Ky. LEXIS 93 (Ky. 1995).
It was not error to allow the Commonwealth to impeach defense witness by introducing evidence that he had perjured himself by giving false alibi testimony at defendant's first trial; moreover, there was no violation of subsection (c) of this rule where defendant had actual notice of the evidence. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
There was no violation of subsection (c) where the testimony of a witness with regard to other crimes, wrongs, or acts committed by the defendant consisted of responsive answers during cross-examination by defense counsel and testimony during redirect examination. Hodge v. Commonwealth, 17 S.W.3d 824, 2000 Ky. LEXIS 17 (Ky. 2000), cert. denied, Hodge v. Kentucky, 531 U.S. 1018, 121 S. Ct. 581, 148 L. Ed. 2d 498, 2000 U.S. LEXIS 7910, 69 U.S.L.W. 3364 (2000).
Trial court did not abuse its discretion in finding that six days notice of the Commonwealth's reversal of its prior position and its decision to introduce controlled buy evidence at trial was sufficient notice in defendant's trial for trafficking in a controlled substance. Walker v. Commonwealth, 52 S.W.3d 533, 2001 Ky. LEXIS 136 (Ky. 2001).
In a capital murder case, when defendant claimed that he was not given proper written notice, under KRE 404(c), of the Commonwealth's intention to introduce evidence that an order had been entered two (2) years earlier requiring defendant to stay away from one of the victims, the notice was not required to be in writing, and the Rule was satisfied because defendant had an opportunity to challenge the admissibility of the evidence, as he filed a motion in limine to suppress it. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
In a murder case in which two (2) defendants who accused each other of the crime were tried jointly, the requirements of KRE 404(c), regarding providing advance notice of an intent to introduce character evidence, only applied to the prosecutor and did not apply to evidence introduced by one defendant against another. Bratcher v. Commonwealth, 151 S.W.3d 332, 2004 Ky. LEXIS 332 (Ky. 2004).
When defendant charged with sodomy and sexual abuse said he did not receive proper notice of the Commonwealth's intent to use evidence of uncharged inappropriate sexual acts with other children, under KRE 404(c), his motion in limine seeking to suppress this evidence showed that any lack of a formal notice did not prejudice him. Metcalf v. Commonwealth, 158 S.W.3d 740, 2005 Ky. LEXIS 17 (Ky. 2005), modified and reh'g denied, — S.W.3d —, 2005 Ky. LEXIS 142 (Ky. Apr. 21, 2005).
The Commonwealth was not required to provide defendant notice under KRE 404(c) of prior bad act evidence that was used by the Commonwealth as part of the cross-examination of defense witnesses. Bratcher v. Commonwealth, 2006 Ky. App. LEXIS 363 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 87 (Ky. 2007).
When the Commonwealth did not give defendant notice, under KRE 404(c), of the Commonwealth's intent to introduce defendant's prior bad acts, admitting the evidence did not require a mistrial because the evidence related to the word “licks” was not so egregious as to require a mistrial. Welch v. Commonwealth, 235 S.W.3d 555, 2007 Ky. LEXIS 200 (Ky. 2007).
Even though defendant received KRE 404(c) notice only a few days before his trial began, he filed a motion in limine, challenging both the adequacy of the notice and the substantive issue of whether the KRE 404(b) evidence was admissible, and he was able to challenge the admissibility of that evidence again during trial. Since he was given actual notice of the Commonwealth's intent to introduce KRE 404(b) evidence in time to adequately challenge its admissibility, he did not suffer any prejudice and the trial court did not err in finding that the notice requirement of KRE 404(c) was satisfied. Dant v. Commonwealth, 258 S.W.3d 12, 2008 Ky. LEXIS 129 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 226 (Ky. Aug. 21, 2008).
In a child molestation case, the Commonwealth erred in not giving defendant advance notice under KRE 404(c) that his live-in girlfriend would testify about his physical abuse of her, but the error was harmless under RCr 9.24, as her testimony was cumulative of other testimony that was properly admitted. Clark v. Commonwealth, 267 S.W.3d 668, 2008 Ky. LEXIS 181 (Ky. 2008), rehearing denied, David v. Commonwealth, — S.W.3d —, 2008 Ky. LEXIS 732 (Ky. Nov. 26, 2008).
Commonwealth did not violate the notice requirement of KRE 404(c) when it introduced defendant's prior unsworn out-of-court statement because the Commonwealth acted in as prudent a manner as possible under the circumstances and disclosed the prior statement at the earliest feasible time in which it believed the evidence was relevant; although the Commonwealth did not disclose its possession of evidence regarding the statement during pre-trial proceedings, it disclosed its intention to introduce the prior statement after hearing the defense's opening statement. Dillman v. Commonwealth, 257 S.W.3d 126, 2008 Ky. App. LEXIS 173 (Ky. Ct. App. 2008).
When defendant's attempted murder of his wife injured the wife's brain and caused her to have no memory of the incident, and the wife prepared, in advance of trial, a list of specific instances of defendant's violent conduct towards the wife or others during the marriage, the prosecution was not required to disclose this list to the defense, under KRE 404(c), because the prosecution did not use the list during the prosecution's case-in-chief, but, rather, only used the list on redirect examination of the victim. Niceley v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 252 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 272 (Ky. May 13, 2009), cert. denied, Niceley v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7821 (U.S. Nov. 2, 2009).
Commonwealth was not required to give defendant notice of prior parole violations that it intended to admitted at the penalty phase of defendant's case since KRE 404(c) only required it to give notice of such evidence regarding its case in chief. Thus, that rule did not apply to the trial's sentencing phase. Garrison v. Commonwealth, 338 S.W.3d 257, 2011 Ky. LEXIS 72 (Ky. 2011).
Klan leader being sued by the assault victim for negligence after the recruiters for the Klan leader beat up the assault victim could not show that the testimony of the recruiters about their criminal histories should not have been admitted because the assault victim did not give the Klan leader notice of an intent to present such evidence. Although such notice was required under KRE 404(c), that rule only applied to criminal cases and not civil cases such as the assault victim's negligence action against the Klan leader. Edwards v. Gruver, — S.W.3d —, 2011 Ky. App. LEXIS 198 (Ky. Ct. App. 2011), review denied, — S.W.3d —, 2012 Ky. LEXIS 568 (Ky. Mar. 14, 2012).
2. Character Evidence.
It continues to be the law that evidence of good character cannot be introduced until after the witness' character has been attacked, thus witness could not be questioned as to general reputation of service manager of auto dealership being sued for negligent repair as plaintiff had not introduced evidence of a bad reputation. Pickard Chrysler v. Sizemore, 918 S.W.2d 736, 1995 Ky. App. LEXIS 163 (Ky. Ct. App. 1995).
Introduction of evidence that defendant, convicted of murder by complicity of his wife, committed bankruptcy fraud and was a bigamist had little or no bearing on the charges for which he was being charged and was reversible error. Chumbler v. Commonwealth, 905 S.W.2d 488, 1995 Ky. LEXIS 99 (Ky. 1995).
Portions of diary kept by friend and key prosecution witness were irrelevant and properly excluded from defendant's trial for criminal abuse and murder of her stepson. Defendant's argument that the entirety of the diary went to the character of friend, the friend's credibility as a witness and weight that the jury would give to her testimony was not supported where it was shown portions of diary actually admitted at trial did indeed portray friend as a sexually promiscuous drug user who had hateful feelings toward the victim; excluded portions contained irrelevant details of sexual encounters and use of a racial slur. Use of diary also did not invoke rule of completeness. Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996).
Evidence which is introduced merely to show the defendant in a bad light, and not to prove an element of the charge, should be excluded. Jarvis v. Commonwealth, 960 S.W.2d 466, 1998 Ky. LEXIS 12 (Ky. 1998).
It was error for the judge to exclude testimony regarding a law officer's shooting the tires of a person he was attempting to arrest as evidence of his peaceful character. Baze v. Commonwealth, 965 S.W.2d 817, 1997 Ky. LEXIS 40 (Ky. 1997), rehearing denied, 1997 Ky. LEXIS 142 (Ky. 1997), cert. denied, Baze v. Kentucky, 523 U.S. 1083, 118 S. Ct. 1536, 140 L. Ed. 2d 685, 1998 U.S. LEXIS 2686, 66 U.S.L.W. 3687 (1998).
Although defendant should have been given opportunity to rebut character evidence offered in favor of victim, the error, not preserved at trial, could not be reviewed absent a showing of prejudice. Baze v. Commonwealth, 965 S.W.2d 817, 1997 Ky. LEXIS 40 (Ky. 1997), rehearing denied, 1997 Ky. LEXIS 142 (Ky. 1997), cert. denied, Baze v. Kentucky, 523 U.S. 1083, 118 S. Ct. 1536, 140 L. Ed. 2d 685, 1998 U.S. LEXIS 2686, 66 U.S.L.W. 3687 (1998).
Murder victim's possible criminal disposition was irrelevant to defendant's guilt or innocence and was properly excluded. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
Permitting a witness to testify while holding a bible was reversible error. Brown v. Commonwealth, 983 S.W.2d 513, 1999 Ky. LEXIS 5 (Ky. 1999).
Admission of evidence of a murder/robbery victim's character for being “very cautious” about who she let into her house to prove she acted in conformity therewith (i.e., that she did not invite defendants into her home on the night she was killed and thus they committed burglary) was harmless error, as defendants admitted at trial that they “unlawfully entered” the victim's home. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Defendant was properly convicted for murder, and evidence of his alleged character trait for reacting strongly when family members were attacked was properly excluded from his trial, as defendant was given ample opportunity to show whether an extreme emotional disturbance defense excused him from killing two (2) people, allegedly in retaliation for them killing his stepfather. Sherroan v. Commonwealth, 142 S.W.3d 7, 2004 Ky. LEXIS 190 (Ky. 2004).
When, in a prosecution for sodomy and sexual abuse, defendant's uncharged inappropriate sexual acts with other victims were introduced, this was reversible error because these acts were not inextricably intertwined with the charged crimes, as their exclusion did not suppress facts and circumstances relevant to the commission of the offenses charged, so it was improper proof of defendant's bad moral character by evidence of a specific instance of conduct, under KRE 404(a)(1), which could only be introduced to rebut evidence of defendant's good character, which had not been introduced when the improper evidence was admitted. Metcalf v. Commonwealth, 158 S.W.3d 740, 2005 Ky. LEXIS 17 (Ky. 2005), modified and reh'g denied, — S.W.3d —, 2005 Ky. LEXIS 142 (Ky. Apr. 21, 2005).
Because there was no evidence that defendant had a history of alcohol abuse, the prosecutor should not have been allowed to ask an expert a “hypothetical question” under KRE 702 based on a person with such a history; the question served no purpose other than to insinuate that defendant was a person of bad character in contravention of KRE 404(a)(1). Thomas v. Commonwealth, 170 S.W.3d 343, 2005 Ky. LEXIS 310 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 292 (Ky. 2005).
Trial court erred in admitting improper character evidence in defendant's trial on two counts of cocaine trafficking because a detective's testimony that the confidential informant was a reliable informant whose work had always resulted in convictions was inadmissible character evidence under KRE 404(a), and was inadmissible under KRE 608 to bolster or rehabilitate the confidential informant's credibility because the detective was the first witness and the informant had not yet testified, and the detective's testimony was not limited to the informant's character for truthfulness. However, the admission of the detective's testimony did not require reversal or a new trial because the error was not properly preserved for appellate review as required by KRE 103(a)(1), and the admission of improper evidence of the character of a mere witness did not affect defendant's substantial rights or constitute manifest injustice so as to require reversal as palpable error as provided in KRE 103(e). Fairrow v. Commonwealth, 175 S.W.3d 601, 2005 Ky. LEXIS 335 (Ky. 2005).
Even if the admission at defendant's trial for murder, first-degree robbery, and tampering with physical evidence of the title of a rap song was a prior bad act, under KRE 404(b), the error was harmless given other evidence presented against defendant. Welch v. Commonwealth, 235 S.W.3d 555, 2007 Ky. LEXIS 200 (Ky. 2007).
Witness'  statement that she overheard an argument was entered to establish a timeline of events and to possibly corroborate the testimony of defendant's girlfriend; it was not used to prove defendant's character or action in conformity therewith and, thus, did not fall within the category of evidence prohibited by KRE 404(b). No prejudice flowed from this testimony, as the witness did not identify defendant's voice as one of the voices she had overheard. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Where defendant was charged with numerous drug-related offenses, the trial court erred in permitting the State to introduce evidence regarding a sawed-off shotgun that the police discovered in defendant's residence because the shotgun was irrelevant to the drug offenses and was prejudicial under KRE 404(b). However, the error was harmless because the evidence of defendant's guilt was sufficient and convincing, and the shotgun evidence was unlikely to have substantially swayed the jury's verdict. Shemwell v. Commonwealth, 294 S.W.3d 430, 2009 Ky. LEXIS 181 (Ky. 2009).
In plaintiff's negligence suit stemming from a collision between the personal watercraft she was operating and defendant's boat, the trial court did not err in denying plaintiff's motion to exclude evidence that she was an inexperienced boater and that defendant was a practiced one because the parties'  respective boating histories did not qualify as character traits under KRE 404(a). However, the evidence was relevant and probative in tending to explain how and why the collision between defendant's boat and plaintiff's watercraft occurred on the day in question. Kelley v. Poore, 328 S.W.3d 683, 2009 Ky. App. LEXIS 251 (Ky. Ct. App. 2009).
Cross-examining defendant about his tattoos violated the rule against character and propensity evidence because the testimony elicited was designed merely to rouse the jury's emotions against defendant. Cross-examining defendant about his tattoos and what they meant was not relevant to any material issue but merely tended to suggest that the tattoos indicated that defendant was the sort of angry, disaffected person capable of committing the violent murder at issue. Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010), cert. denied, Kentucky v. Brown, — U.S. —, 131 S. Ct. 904, 178 L. Ed. 2d 803, 2011 U.S. LEXIS 152 (U.S. 2011).
Because a brief statement by a paralegal that the victim had never been charged with a crime was unlikely to have changed the outcome of defendant's trial and because the evidence did not relate to the guilt or innocence of defendant, admission of the character evidence under KRE 404(a)(2) did not constitute palpable error under RCr P. 10.26. Elery v. Commonwealth, 368 S.W.3d 78, 2012 Ky. LEXIS 87 (Ky. 2012).
To rouse the jury's emotions against defendant, the prosecutor, in violation of KRE 404(a) and (b), obsessively focused on attacking his character (through practically every witness) to show that he was a low-life and a loser - someone who smoked “dope,” could not hold a job, relied on his wife to support the family, and enjoyed pornography. Chavies v. Commonwealth, 374 S.W.3d 313, 2012 Ky. LEXIS 118 (Ky. 2012).
On appeal from his convictions for 67 counts of possession of matter portraying a sexual performance by a minor, the trial court did not did not abuse its discretion in excluding evidence of defendant's character for truthfulness because the exclusion was harmless in that the exclusion did not sway the jury or otherwise affect the verdict. If defendant had been able to put on evidence of his truthfulness, he would have buttressed his own incriminating statements to the police and thus further supported the jury's conclusion that he was guilty. Crabtree v. Commonwealth, 455 S.W.3d 390, 2014 Ky. LEXIS 609 (Ky. 2014), rehearing denied, — S.W.3d —, 2015 Ky. LEXIS 1602 (Ky. Apr. 2, 2015).
Admitting a photograph of defendant showing a swastika tattoo did not violate KRE. 404(a) because (1) there was no evidence regarding what defendant believed the swastika represented, and (2) there was no evidence that defendant's assaults on victims were motivated by religious, racial, or national origin bias. Burke v. Commonwealth, 506 S.W.3d 307, 2016 Ky. LEXIS 631 (Ky. 2016).
3. Prior Offenses or Convictions.
4. —Criminal Activity.
Trial court abused its discretion in admitting testimony of another murder victim's wife in the sentencing phase of defendant's trial on the capital kidnapping charge of another victim where the wife simply was not a victim of the crimes for which deendant was on trial, nor was her husband. St. Clair v. Commonwealth, 455 S.W.3d 869, 2015 Ky. LEXIS 14 (Ky. 2015).
Trial court did not abuse its discretion in admitting proof of the circumstances of a second victim's kidnapping in defendant's trial on the capital kidnapping charge of another victim where the proof touched on defendant's modus operandi for kidnapping, i.e., using a gun and handcuffs to steal a specific type of truck and abduct the truck's driver to prevent him from reporting the theft to police. St. Clair v. Commonwealth, 455 S.W.3d 869, 2015 Ky. LEXIS 14 (Ky. 2015).
Trial court abused its discretion in admitting proof of the circumstances of a second victim's murder in defendant's trial on the capital kidnapping charge of another victim where defendant's statement that killing people was easy and the testimony that defendant saw the killing as a joking matter and that it had excited him had nothing to do with his alleged modus operandi, there was no substantial independent confirmation of the events recounted by a witness, and evidence of an uncharged murder was inherently highly prejudicial. St. Clair v. Commonwealth, 455 S.W.3d 869, 2015 Ky. LEXIS 14 (Ky. 2015).
Trial court did not abuse its discretion in admitting evidence of defendant's security risk in prison in his trial on a capital kidnapping charge where it showed the motive for his crimes upon his escape. St. Clair v. Commonwealth, 455 S.W.3d 869, 2015 Ky. LEXIS 14 (Ky. 2015).
Trial court did not abuse its discretion in admitting defendant's prior testimony in which he claimed that he fired shots at a trooper because he was facing a sentence of life without parole (LWOP) where the LWOP evidence was inconsistent with defendant's trial testimony, even if the statement was not just a prior inconsistent statement, it was an admission by a party under KRE. 801A(b), and the evidence went directly to the attempted-murder charge. St. Clair v. Commonwealth, 455 S.W.3d 869, 2015 Ky. LEXIS 14 (Ky. 2015).
Defendant's prior convictions for driving under the influence (DUI) were not elements necessary to determine guilt under section 189A.010(4)(d), as subsection (1) of the section contains the elements of the crime of DUI; further, the prior convictions did not fall within the exceptions outlined by KRE 404(b); as such, due to their prejudicial effect, the court ruled the prior DUI convictions could not be introduced during the prosecution's case in chief for a violation of section 189A.010(1). Overruling Ratliff v. Commonwealth, 719 S.W.2d 445, 1986 Ky. App. LEXIS 1203 (Ky. App. 1986), Asher v. Commonwealth, 763 S.W.2d 153, 1988 Ky. App. LEXIS 201 (Ky. App. 1988), Hall v. Commonwealth, 817 S.W.2d 228, 1991 Ky. LEXIS 153 (Ky., 1991) as they relate to interpretation of KRS 189A.010. Commonwealth v. Ramsey, 920 S.W.2d 526, 1996 Ky. LEXIS 38 (Ky. 1996).
Defendant had proper notice, in the absence of written prior notice, of prosecutor's intent to use evidence of other crimes, where defendant had actual notice, moved to exclude the evidence in question, and suffered no prejudice. Bowling v. Commonwealth, 942 S.W.2d 293, 1997 Ky. LEXIS 54 (Ky. 1997), cert. denied, Bowling v. Kentucky, 522 U.S. 986, 118 S. Ct. 451, 139 L. Ed. 2d 387, 1997 U.S. LEXIS 6977, 66 U.S.L.W. 3355 (1997), overruled in part, McQueen v. Commonwealth, 339 S.W.3d 441, 2011 Ky. LEXIS 75 (Ky. 2011).
In prosecution for burglary in the 3rd degree and PFO I since defendant's prior felony conviction was inadmissible as evidence or for purposes of impeachment, it was prejudicial for the jury to learn of this conviction through the voir dire, thus statement of prospective juror who was excused by the court that she thought that she had met defendant at West Kentucky Correctional Center tainted the entire voir dire and thus violated the constitutional mandates for a fair and impartial trial. Tabor v. Commonwealth, 948 S.W.2d 569, 1997 Ky. App. LEXIS 43 (Ky. Ct. App. 1997).
Temporal proximity is not a condition of admissibility under the rule. Commonwealth v. English, 993 S.W.2d 941, 1999 Ky. LEXIS 65 (Ky. 1999).
In a prosecution for manufacturing methamphetamine, the trial court properly allowed a witness to testify that he had observed the defendant “cooking crank” on somewhere between six (6) and eight (8) previous occasions and that the defendant had taught him how to perform the procedure, since such evidence was admissible to show that the defendant had knowledge of the process and to show intent. Young v. Commonwealth, 25 S.W.3d 66, 2000 Ky. LEXIS 106 (Ky. 2000).
Once a defense witness offered an opinion as to defendant's good character, evidence of defendant's prior bad act was admissible to impeach the witness's credibility. Commonwealth v. Higgs, 59 S.W.3d 886, 2001 Ky. LEXIS 197 (Ky. 2001).
KRE 404(b) did not apply to evidence of one man's shooting at an intended victim and the victim's subsequent attempt to shoot the shooter and defendant, because KRE 404(b) applies only to evidence of prior misconduct by the person against whom the evidence is offered for the purpose of showing that person's subsequent action in conformity therewith. Defendant did not commit the first shooting of the intended victim; thus there was no need for a KRE 404(b) analysis. Harris v. Commonwealth, 134 S.W.3d 603, 2004 Ky. LEXIS 124 (Ky. 2004).
Evidence that an investigating officer had participated in the theft of evidence in police custody was not admissible, under the version of KRE 608 applicable at the time this case was tried, to impeach the officer's credibility but was admissible under KRE 404(b) to support defendant's theory that the officer, not defendant, stole the robbery and murder victim's money. Under KRE 403, the evidence's probative value was not substantially outweighed by considerations of confusion of the issues, misleading the jury, or undue delay. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
Since it was the state's theory that defendant raped the victim in revenge for her husband's swearing out a criminal complaint against him, evidence that he had been charged with terroristic threatening was relevant and the risk of prejudice was minimal, because a reasonable jury would not conclude that anyone who was arrested for a misdemeanor was more likely to commit a rape. Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
Although the state did not give defendant written notice of its intention to use KRE 404(b) evidence, since he had actual knowledge that the state's theory was that he raped the victim in revenge for her husband's swearing out a criminal complaint against him, he had “reasonable notice” under KRE 404(e) that the state would produce evidence that he had been charged with terroristic threatening. Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
Since rape victim's isolated, nonresponsive reference to defendant's prior imprisonment could have been cured by an admonition, which defense counsel declined, it did not warrant a mistrial. Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
Where a trial court offers to give an admonition to cure a witness's unsolicited reference to prior criminal acts, but the defendant refuses the offer, the trial court is not required to give the defendant extraordinary relief simply because he refused the offer of another legally sufficient remedy. Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
When defendant, a youth minister, was accused of sexually abusing two teenage girls while they were attending youth group functions, allegations that defendant had previously abused his eight-year-old niece while on a family camping trip should not have been admitted under KRE 404(b). Evidence of other acts of sexual deviance had to be so similar to the crime on trial as to constitute a “signature crime”; here, the girls'  ages were different, the teenagers were not related to defendant, and the alleged acts took place in very different settings. Commonwealth v. Buford, 197 S.W.3d 66, 2006 Ky. LEXIS 106 (Ky. 2006).
While the trial court erred in admitting evidence of past crimes pursuant to KRE 404(b) because the evidence was offered solely to inform the jury that defendant, before the burglaries in question, was incarcerated for a crime of a similar nature, the error was harmless pursuant to RCr 9.24, because the evidence against defendant was overwhelming, and the evidence of defendant's past criminal conduct was trivial when considered with the totality of the evidence. Anderson v. Commonwealth, 231 S.W.3d 117, 2007 Ky. LEXIS 172 (Ky. 2007).
Even if the admission of a portion of defendant's videotaped statement related to past crimes constituted error under KRE. 404(b), it did not rise to the level of palpable error or manifest injustice to justify further review under RCr P. 10.26. McElroy v. Commonwealth, 389 S.W.3d 130, 2012 Ky. App. LEXIS 292 (Ky. Ct. App. 2012).
Evidence that defendant had previously received packages of marijuana through the mail would have been admissible to rebut her claim that she did not know that the packages contained marijuana; the trial court did not err in concluding that the prior drug investigation involving another individual was admissible because his history of trafficking in illegal substances made it substantially more likely that he was involved in the present alleged drug transaction. Commonwealth v. Tramble, 409 S.W.3d 333,  2013 Ky. LEXIS 406 (Ky. 2013).
Where appellant elected to allow the jury to hear the entire statement, including the reference to other criminal activity, after court had previously redacted statement to exclude any reference to other criminal activity, defendant was barred from complaining that such statement was improperly admitted. Smith v. Commonwealth, 920 S.W.2d 514, 1995 Ky. LEXIS 143 (Ky. 1995).
In a prosecution for murder arising from an incident in which the defendant shot his girlfriend's husband, from whom she was separated, the court properly excluded evidence that the victim had stalked a former boyfriend of his wife's since there was no evidence that the defendant knew of any prior incidents between the victim and the former boyfriend or had any other reason to believe that the victim posed a threat to his life. Vires v. Commonwealth, 989 S.W.2d 946, 1999 Ky. LEXIS 25 (Ky. 1999).
Trial court did not abuse its discretion in trafficking in controlled substance case by admitting controlled buy evidence as the evidence related directly to the defendant's intention as to cocaine he was found to be in possession of in a raid the next day. Walker v. Commonwealth, 52 S.W.3d 533, 2001 Ky. LEXIS 136 (Ky. 2001).
Victim's criminal record was not admissible to support a defendant's self-defense claim, as defendant had not been aware of this record when he shot the victim. Robertson v. Commonwealth, — S.W.3d —, 2002 Ky. LEXIS 176 (Ky. 2002).
Admission of evidence that defendant was interviewed in a jail did not violate KRE 404(b); since it was not shown that defendant was jailed on charges other than those related to the offenses for which she was tried, any perceived error was harmless beyond a reasonable doubt. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
While a trial court found that the prosecution did not prove beyond a reasonable doubt that defendant killed a cat in conjunction with murdering her husband, the jury could have reasonably concluded that defendant did commit the act in an attempt to confuse the crime scene and turn suspicion away from herself; accordingly, the evidence was proper under the lower burden of proof required for admissibility under KRE 404(b). Hampton v. Commonwealth, 133 S.W.3d 438, 2004 Ky. LEXIS 41 (Ky. 2004).
Defendant opened the door to cross-examine about drug buys a police officer made from him when he testified that he did not know that drugs police found when they searched his residence 24 hours later were hidden in his sofa, and the trial court did not err when it allowed the Commonwealth to ask him questions about those transactions. Muncy v. Commonwealth, 132 S.W.3d 845, 2004 Ky. LEXIS 89 (Ky. 2004).
In a homicide prosecution where defendant claimed he acted in self-defense, police records of acts of misconduct by the victim of which defendant was unaware were neither relevant nor exculpatory, so the Commonwealth had not been obliged to produce them. Saylor v. Commonwealth, 144 S.W.3d 812, 2004 Ky. LEXIS 220 (Ky. 2004).
Appellate court erred in reversing defendant's conviction of trafficking in a controlled substance; a detective's statements concerning the effects of Oxycontin did not contain specialized scientifc knowledge in violation of KRE 702, and the trial court did not violate KRE 404 by admitting testimony indicating that the defendant was a suspect in a larger drug investigation. Commonwealth v. Mitchell, 165 S.W.3d 129, 2005 Ky. LEXIS 185 (Ky. 2005).
Introduction of a murder victim's diary entry in which she alluded to a possible crime committed by defendant and she described how she hated him and wished he would get caught and go to jail was harmless error; although the rule of completeness in KRE 106 did not justify the introduction of the evidence and the diary entry did not fall under the exceptions to KRE 404(b), the entry of the vague and solitary reference to criminal activity was not prejudicial in light of the other diary entries that were admitted, which made reference to the defendant's illicit drug use and the growing conflict with the victim. Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
Evidence of defendant's incarceration in Kentucky in response to the detainer issued to Rhode Island provided the setting and context within which he called and confessed to his father of the murder of his wife. The fact of the incarceration, and the time of incarceration, in Rhode Island was relevant and admissible as explaining the delay in defendant being brought back to Kentucky and necessarily explained the context within, and time in which, the investigation occurred, and the conviction itself could be relevant to the continuing sexual abuse of his son if such abuse was denied. Major v. Commonwealth, 177 S.W.3d 700, 2005 Ky. LEXIS 297 (Ky. 2005).
Because the testimony presented was that defendant had a nine millimeter gun in his hand during the commission of the robbery and that defendant proceeded down the hallway where a shot was fired, the testimony recounted a seamless series of circumstances and events that were impossible to separate; thus, there was no error committed by the trial court in its ruling to allow the entire testimony of the witness despite defendant's having been acquitted of assault in an earlier trial. Rice v. Commonwealth, 199 S.W.3d 732, 2006 Ky. LEXIS 190 (Ky. 2006).
In a trial on cocaine trafficking charges, the trial court did not err in admitting evidence about marijuana found in defendant's home. Defendant had stated that he used marijuana but only sold cocaine, and he had defended himself by admitting possession of marijuana and cocaine but claiming that they were for personal use only. Olden v. Commonwealth, 203 S.W.3d 672, 2006 Ky. LEXIS 255 (Ky. 2006).
In a prosecution for manufacturing methamphetamine, where defendant claimed that the equipment found in his apartment was nothing more than common household items, evidence of his prior possession of equipment and chemicals necessary to manufacture methamphetamine was relevant to prove his intent and knowledge regarding methamphetamine manufacture. Therefore, pursuant to KRE 403, the probative value of this prior bad acts evidence was outweighed its prejudicial effect. Pate v. Commonwealth, 243 S.W.3d 327, 2007 Ky. LEXIS 232 (Ky. 2007).
Admission of prior bad acts evidence was proper under KRE 404(b), because defendant's prior conviction for assaulting the victim lent plausibility to the notion that defendant intentionally murdered the victim, had a motive, and that the killing was not a mistake. Benjamin v. Commonwealth, 266 S.W.3d 775, 2008 Ky. LEXIS 233 (Ky. 2008).
In a murder prosecution, where co-defendant's testimony informed the jury that defendant had been in jail for domestic violence and was considered a “bad person” by the police, admission of this evidence was harmless error, as they were brief, isolated comments, and the evidence of defendant's guilt was overwhelming. King v. Commonwealth, 276 S.W.3d 270, 2009 Ky. LEXIS 20 (Ky. 2009).
Where defendant alleged that she believed that her husband had placed money in her pocket when he came by while on work release from jail and that she did not know that her husband placed the drugs in her pocket instead, the husband's prior drug-related convictions were inadmissible under KRE 404(b) because the evidence would be introduced for the purpose of showing that the husband possessed the character of a drug-dealer with the corresponding propensity to engage in illegal drug-related conduct and, by obtaining the crack cocaine and placing it in defendant's pants pocket, he acted in conformity therewith, which was the type of evidence KRE 404(b) was intended to exclude. Smith v. Commonwealth, 312 S.W.3d 353,  2010 Ky. LEXIS 56 (Ky. 2010).
In defendant's trial on charges of sodomy and sexual abuse regarding his girlfriend's teenage daughter, the trial court did not err under KRE 404(b) in permitting evidence regarding threats and violence by defendant against the victim and other family members because such evidence was relevant in light of the victim's testimony that she was afraid to report the abuse out of fear that defendant would hurt her or her family. Further, testimony regarding defendant's drug and alcohol use and forced used by the children was necessary for a full presentation of the case and likewise was related to the victim's alleged fear of defendant. Alford v. Commonwealth, 338 S.W.3d 240, 2011 Ky. LEXIS 84 (Ky. 2011).
Admission of evidence as to the criminal histories of the Klan leader's recruiters was permitted under KRE 404(b) because that evidence was not offered to show that the recruiters acted in conformance with their criminal histories in assaulting the assault victim. Rather, that evidence was admitted to show what the Klan leader knew or should have known in accepting them into the Klan leader's hate-based organization in a case where the assault victim sued the Klan leader after the assault victim was beaten up by the recruiters. Edwards v. Gruver, — S.W.3d —, 2011 Ky. App. LEXIS 198 (Ky. Ct. App. 2011), review denied, — S.W.3d —, 2012 Ky. LEXIS 568 (Ky. Mar. 14, 2012).
In a trial for defendant's assault on his wife, there was no error in admitting evidence of prior bad acts against the victim that occurred more than four years before the charged crime to show absence of accident because the victim was proactively setting forth a confused version of the domestic violence. Driver v. Commonwealth, 361 S.W.3d 877, 2012 Ky. LEXIS 22 (Ky. 2012).
In a trial for defendant's assault on his wife, it was error to admit evidence of prior bad acts against defendant's former wife that occurred 12 years prior to the charged acts. The error was not harmless because it was quite possible that the evidence of prior violence swayed the jury away from believing the current wife's trial testimony recanting an allegation that he strangled her, and toward its finding that defendant wielded a belt on the night in question. Driver v. Commonwealth, 361 S.W.3d 877, 2012 Ky. LEXIS 22 (Ky. 2012).
Under KRE 404(b), because there was little to no risk that the jury would have considered the unredacted portions of defendant's interviews with police, inferred that another crime occurred, and convicted defendant, the inclusion of the unredacted portions amounted to harmless error under RCr P. 9.24. Elery v. Commonwealth, 368 S.W.3d 78, 2012 Ky. LEXIS 87 (Ky. 2012).
At defendant's trial for two counts of trafficking in a controlled substance and one count of possessing a controlled substance, joinder of the sales and possession-with-intent-to-sell trafficking charges under Ky RCr  6.18 did not unduly prejudice defendant because evidence of the interrelated charges would have been mutually admissible under KRE 404(b) in separate trials as proof that defendant had the product to make two sales within a 24-hour period to a confidential informant. Rogers v. Commonwealth, 366 S.W.3d 446, 2012 Ky. LEXIS 72 (Ky. 2012).
Court erred by admitting evidence of other acts of drug trafficking because a detective testified that “we do controlled drug buys the same way every time”; what was established was not defendant's modus operandi; rather, it was the modus operandi of the police unit involved in the investigation. The only evidence that identified defendant as the drug seller in either transaction was the buyer's testimony, which had no independent probative value. Graves v. Commonwealth, 384 S.W.3d 144, 2012 Ky. LEXIS 174 (Ky. 2012).
Reversal of defendant's first-degree sodomy conviction was improper because there was no error in excluding evidence of the victim's prior drug use. Defendant was not barred from presenting the defense that he wanted; instead, the trial court limited the evidence of it. Commonwealth v. Bell, 400 S.W.3d 278,  2013 Ky. LEXIS 289 (Ky. 2013).
Trial court did not abuse its discretion by trying the charges against defendant in a single trial because the collision and arrest occurred within hours of each other in what appeared to be an unbroken chain of criminal conduct and he did not suffer prejudice, as the evidence of his fleeing, fortification, and fight with police was offered as evidence of a guilty conscience. Doneghy v. Commonwealth, 410 S.W.3d 95, 2013 Ky. LEXIS 290 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 567 (Ky. Oct. 24, 2013).
Trial court did not abuse its discretion in admitting proof of the circumstances of the victim's murder in the course of his kidnapping in defendant's trial on the capital kidnapping charge where if the core proof, i.e., that the victim was killed during the kidnapping, was true, then it was fairly direct evidence establishing the time of the victim's death and thus proved that the death occurred during the course of the kidnapping. St. Clair v. Commonwealth, 455 S.W.3d 869, 2015 Ky. LEXIS 14 (Ky. 2015).
5. — Prejudicial Presentation.
Error was committed by admitting evidence of a prior Ohio offense where, although evidence of the prior crime had some relevancy as to proof of “identity,” it was presented in such a way as to cause undue prejudice. Funk v. Commonwealth, 842 S.W.2d 476, 1992 Ky. LEXIS 145 (Ky. 1992).
Order in which proof was presented invited prejudicial error by precluding the trial court from judging admissibility of prior-acts evidence, where testimony of previous victims and evidence of defendant's confession in earlier case preceded presentation of any evidence with respect to the present charges. Mack v. Commonwealth, 860 S.W.2d 275, 1993 Ky. LEXIS 99 (Ky. 1993).
Testimony of witness that defendant, convicted of murder and arson, stated “… if you're going to commit murder do it in Russell County because you will get away with it” was not an admission of guilt, but was prospective and related to criminal character or predisposition; it was not relevant to the charges at issue and should not have been admitted. Eldred v. Commonwealth, 906 S.W.2d 694, 1994 Ky. LEXIS 122 (Ky. 1994), cert. denied, Kentucky v. Eldred, 516 U.S. 1154, 116 S. Ct. 1034, 134 L. Ed. 2d 111, 1996 U.S. LEXIS 1528, 64 U.S.L.W. 3575 (1996).
6. — Prior Sexual Acts.
It was not error to admit evidence of defendant's prior sexual abuse of young female step-family members where the pattern of conduct and method of operation was very similar and went on for many years. Lear v. Commonwealth, 884 S.W.2d 657, 1994 Ky. LEXIS 103 (Ky. 1994).
Where defendant was on trial in Kentucky for rape, sodomy, and sexual abuse, the trial court judge did not err in admitting evidence of a prior conviction in Indiana, where the victim and date of the crimes were the same, the crimes were related in nature and the crimes were part of a continuing course of conduct, which raised reasonable inferences bearing on motive, opportunity, intent and common plan or scheme. Roberson v. Commonwealth, 913 S.W.2d 310, 1994 Ky. LEXIS 150 (Ky. 1994).
In a prosecution of the defendant for sexual abuse of two young grand nieces, it was not error for the court to allow two adult nieces of the defendant's wife to testify that the defendant had similarly abused them when they were children. Commonwealth v. English, 993 S.W.2d 941, 1999 Ky. LEXIS 65 (Ky. 1999).
Where a child victim had been sodomized by defendant on multiple occasions and she was unable to separate the details of the various incidents, it was not error to allow her to testify about those other incidents, in addition to the incident with which defendant was charged, under KRE 404(b)(1). Pendleton v. Commonwealth, 83 S.W.3d 522, 2002 Ky. LEXIS 113 (Ky. 2002).
In defendant's prosecution for sexual abuse and sodomy, it was not error, under KRE 404(b), to admit evidence of the defendant's sexual abuse of other victims where the prior victims described a pattern of abuse similar to the one at trial; all victims were (1) family members, (2) female, (3) between five (5) and eleven (11) years old, (4) under defendant's care at the time of the acts, (5) alone with defendant at the time of the acts, (6) bribed with something important to the child, (7) abused by similar touching of he vaginal area, without penetration, and (8) threatened they would get in trouble if they told. The victims' testimony was relevant to show modus operandi. Martin v. Commonwealth, 170 S.W.3d 374, 2005 Ky. LEXIS 240 (Ky. 2005).
In defendant's sodomy and gun possession  trial, the trial court erred by admitting evidence against defendant of a prior conviction involving another victim of defendant's sexual activity, since mere evidence that defendant had previously sodomized another victim proved only a commonality of the crimes and defendant's lustful inclination toward sodomizing females of that age group. No facts were introduced to describe the nature of the acts of sodomy that defendant perpetrated against the prior victim and, though there was evidence that the prior victim was sodomized while the mother was at work, there was no evidence that he threatened her with bodily harm if she did not accede to his advances as was the allegation in the case at trial. Dickerson v. Commonwealth, 174 S.W.3d 451, 2005 Ky. LEXIS 325 (Ky. 2005).
Allowing evidence of defendant's prior sexual misconduct involving a minor while defendant was a priest to be introduced during the guilt phase of defendant's trial for sexual abuse of two other boys was an abuse of discretion since the Commonwealth did not meet its heavy burden to show that defendant's conduct toward the three boys was so similar and distinctive as to have been admissible under the modus operandi  exception to KRE 404(b). Clark v. Commonwealth, 223 S.W.3d 90, 2007 Ky. LEXIS 117 (Ky. 2007).
Where defendant was charged with indecent exposure, first-degree sodomy, and seven counts of first-degree sexual abuse, all involving a four-year-old girl, evidence of his uncharged sexual contact with the victim was admissible under KRE 404(b)(1) to prove intent, identity, and absence of mistake or accident. Harp v. Commonwealth, 266 S.W.3d 813, 2008 Ky. LEXIS 323 (Ky. 2008).
Defendant's sexual abuse of an older daughter when the daughter was four or five and defendant's alleged subsequent sexual abuse of an infant daughter were not simultaneously similar and so peculiar or distinct as to be admissible under the modus operandi exception to KRE 404(b)(1); the difference in age especially weighed against establishing modus operandi. Woodlee v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 2 (Ky. 2010).
Under Kentucky law, propensity evidence remains inadmissible even in child sex abuse cases. Woodlee v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 2 (Ky. 2010).
Court did not err by admitting defendant's prior conviction for attempted rape because the circumstances of the instant offenses were sufficiently similar to the prior crime; the prior offense indicated a sexual interest in prepubescent girls, in both the prior crime and the instant offenses, defendant knew the victims and gained access to their homes by his involvement in a romantic relationship with an adult female in the household, and the nature of the sexual act itself was similar in each incident. Colvard v. Commonwealth, 309 S.W.3d 239,  2010 Ky. LEXIS 62 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 135 (Ky. May 20, 2010).
Court properly joined defendant's two rape charges because the victims were the same gender, race, and approximate age. The Commonwealth's proof also established that the offenses were carried out in a similar manner; both attacks began by forcible kissing on the neck, defendant then forcibly removed the victims' pants but no other articles of clothing, and he ejaculated outside of the victims. Newcomb v. Commonwealth, 410 S.W.3d 63, 2013 Ky. LEXIS 83 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 547 (Ky. Oct. 24, 2013).
Even if testimony from an investigator was improper under KRE. 404(b), any error was harmless because the investigator never mentioned defendant's name in connection with allegations of sexual abuse; the Commonwealth elicited testimony from the investigator that helped limit any prejudice that might have occurred if the jury assumed that the sexual abuse allegations involved defendant. Kingrey v. Commonwealth, 396 S.W.3d 824, 2013 Ky. LEXIS 85 (Ky. 2013).
Trial court did not abuse its discretion by admitting the victim's testimony relating the alleged episode of sodomy and intercourse with defendant to separate episodes in the past where defendant denied sexual contact, it tended to show that defendant had a motive involving this particular victim, it was relevant to the issue of consent and/or forcible compulsion, and the victim's testimony was sufficient to permit a reasonable juror to conclude that the prior act occurred. Jenkins v. Commonwealth, 496 S.W.3d 435, 2016 Ky. LEXIS 327 (Ky. 2016).
Trial court did not err by admitting evidence of defendant's prior sexual activities with the minor victim before they came to and after they left Kentucky because the evidence was admissible to prove a continuous course of conduct and to present “the whole story” to the jury. Lopez v. Commonwealth, 459 S.W.3d 867, 2015 Ky. LEXIS 1616 (Ky. 2015).
Trial court did not err in admitting the victim's testimony that she previously fondled appellant's penis as it was relevant to prove the motive and intent of the act charged. Gullett v. Commonwealth, — S.W.3d —, 2017 Ky. LEXIS 82 (Ky. 2017).
7. — Not Sufficiently Similar.
Testimony by sodomy victim's younger sister that defendant had on two occasions touched her between the legs and had on another occasion exposed himself to her, and had encouraged her to watch sexually explicit movies was not sufficiently similar to the charged offense as to indicate a modus operandi; therefore, the admission of this testimony was prejudicial error. Billings v. Commonwealth, 843 S.W.2d 890, 1992 Ky. LEXIS 179 (Ky. 1992).
Where allegations by a third witness as to defendant's prior sexual acts evinced no striking similarity indicative of a modus operandi relevant to the charge, the testimony as to prior sexual acts was more unfairly prejudicial than genuinely probative. Gray v. Commonwealth, 843 S.W.2d 895, 1992 Ky. LEXIS 192 (Ky. 1992).
Where evidence of defendant's uncharged child sexual abuse of victim's brother when compared with child sexual abuse of victim failed to establish the striking similarity that in itself would identify defendant as the perpetrator of the acts in question, it was error to admit into evidence the testimony of victim's brother. Bell v. Commonwealth, 875 S.W.2d 882, 1994 Ky. LEXIS 36 (Ky. 1994).
In the murder trial of the victim's mother's boyfriend, a trial court correctly disallowed cross-examination of the mother and her brother regarding prior acts of abuse, properly excluding such evidence under KRE 403 as having the potential to confuse the issues or mislead the jury; the substantiated but uncharged abuse by the mother — spanking another child with a shoe — and by the brother — oral sexual abuse while a child slept — were too dissimilar to the massive beating which caused the victim's death as to indicate a reasonable probability that the murder was committed by one of the witnesses, and so could not be offered to show identity or signature crime under KRE 404(b)(1). Commonwealth v. Maddox, 955 S.W.2d 718, 1997 Ky. LEXIS 135 (Ky. 1997).
In a prosecution of the defendant for the murder of his former wife, the defendant's indictment for flagrant non-support was not inextricably intertwined with evidence essential to the case at bar and, therefore, subsection (b)(2) was inapplicable. Brown v. Commonwealth, 983 S.W.2d 513, 1999 Ky. LEXIS 5 (Ky. 1999).
Trial court committed reversible error by holding that evidence of defendant's prior sexual abuse of his older daughter was admissible to establish his identity as the person who abused the instant victim, his six-month-old daughter, by virtue of the similarity of the acts because the prior bad act and the current charge were not simultaneously similar and so peculiar or distinct as to be admissible under the modus operandi exception to KRE 404(b). The court held that: (1) sexual contact, by itself, was distinctive for sexual abuse, as it was an element of the crime; (2) the difference in defendant's daughters'  ages cut against establishing modus operandi, as his older daughter was four or five years old at the time of the crime, and the victim of the instant crime was six months old; (3) it was not peculiar or distinct that defendant was alone with both of his daughters when he allegedly abused them; (4) the fact that defendant was the father of both victims was insufficient without more to show modus operandi; and (5) the closeness in time between the offenses was not relevant. Woodlee v. Commonwealth, 306 S.W.3d 461,  2010 Ky. LEXIS 94 (Ky. 2010).
In a trial alleging that defendant lied when she said her boyfriend forged her signature on a loan document, defendant was not entitled to use evidence of the boyfriend's prior bad acts substantively under KRE. 404(b). Convictions for possession of forged instruments and lying to police did not show a modus operandi that was relevant to the defense that the boyfriend had forged her signature and lied to police to start the charges against her. Allen v. Commonwealth, 395 S.W.3d 451, 2013 Ky. LEXIS 30 (Ky. 2013).
8. Motive.
The emergency protection orders issued at the behest of the victim, ordering appellant to stay away from her house, in the time framework of this case, were relevant as evidence of motive or state of mind, and also as part of the immediate circumstances bearing on burglary charge. McCarthy v. Commonwealth, 867 S.W.2d 469, 1993 Ky. LEXIS 139 (Ky. 1993), overruled in part, Lawson v. Commonwealth, 53 S.W.3d 534, 2001 Ky. LEXIS 87 (Ky. 2001).
This rule provides for the admission of evidence of “other crimes, wrongs, or acts” if offered to prove, inter alia, motive. Turpin v. Kassulke, 26 F.3d 1392, 1994 FED App. 224P, 1994 U.S. App. LEXIS 15519 (6th Cir. 1994), cert. denied, 513 U.S. 1118, 115 S. Ct. 916, 130 L. Ed. 2d 797, 1995 U.S. LEXIS 637, 63 U.S.L.W. 3539 (1995).
Letter written by murder defendant, which expressed envy of wealth that a friend received following death of her husband, and a diary entry by defendant, which displayed a longing for wealth, were both admissible to show motive of defendant to have her husband killed. Turpin v. Kassulke, 26 F.3d 1392, 1994 FED App. 224P, 1994 U.S. App. LEXIS 15519 (6th Cir. 1994), cert. denied, 513 U.S. 1118, 115 S. Ct. 916, 130 L. Ed. 2d 797, 1995 U.S. LEXIS 637, 63 U.S.L.W. 3539 (1995).
Although evidence that defendant, convicted of murdering his co-defendant's wife, stole a variety of items from the couple's home was relevant evidence of the relationship between the defendant and co-defendant and of defendant's ongoing need for money and the lengths to which he would go to obtain it, evidence of the thefts from the couple's home, which could not be tied to defendant, were irrelevant. Chumbler v. Commonwealth, 905 S.W.2d 488, 1995 Ky. LEXIS 99 (Ky. 1995).
Where the defendant was on trial for murder and robbery, evidence of a previous store robbery committed by the defendant in which he killed the store clerk to eliminate any witnesses, was admissible to establish defendant's motive for murdering the clerk after entering the store for the purpose of robbery, and the trial judge properly determined that the probative value of the challenged evidence exceeded any prejudicial effect. Tucker v. Commonwealth, 916 S.W.2d 181, 1996 Ky. LEXIS 15 (Ky. 1996).
In a prosecution of the defendant for the murder of his former wife, although evidence of the defendant's flagrant non-support indictment did not constitute error, the admission of excessive evidence supporting that indictment was unduly prejudicial and constituted trial error. Brown v. Commonwealth, 983 S.W.2d 513, 1999 Ky. LEXIS 5 (Ky. 1999).
In a prosecution for criminal solicitation of murder, in which it was alleged that the defendant and the victim were part of a drug syndicate and that the defendant's motive for soliciting the murder was that the victim had either threatened or agreed to inform law enforcement authorities about the criminal activities of the syndicate, evidence of the involvement of the defendant in the drug syndicate was properly introduced into evidence in order to show motive. Putty v. Commonwealth, 30 S.W.3d 156, 2000 Ky. LEXIS 126 (Ky. 2000).
Evidence of defendant's child-support arrearage was relevant under KRE 404(b) to show defendant's motive for the robbery. Meredith v. Commonwealth, 164 S.W.3d 500, 2003 Ky. LEXIS 303 (Ky. 2005).
In a capital murder case, evidence that an order had been entered two (2) years previously requiring defendant to stay away from one of the victims was properly admitted under KRE 404(b)(1) as it was probative of defendant's motive to murder the victim, and the fact that the order had been entered two (2) years earlier did not bar its admission, as temporal remoteness went to its weight, rather than its admissibility, and was but one factor to weigh under KRE 403. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
No reversible error occurred in defendant's criminal trial, which convicted him of murdering his ex-wife's boyfriend, with regard to the trial court permitting the State to admit testimony from defendant's ex-wife as to defendant's obsession with her and numerous stalking incidents, because defendant's continuing objection was insufficient to preserve any error for review and the evidence of defendant's extreme obsession with the ex-wife and his jealousy of any other man fell within the “other purpose” exception of KRE 404(b), was supported by sufficient evidence, and was relevant and probative under KRE 403 in that it proved that defendant had a motive to kill the victim. Davis v. Commonwealth, 147 S.W.3d 709, 2004 Ky. LEXIS 189 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 298 (Ky. Nov. 18, 2004).
Testimony of defendant's son as to his sexual abuse by defendant, both prior to, and after the disappearance of defendant's wife, who knew about the abuse, was appropriate and admissible under KRE 404(b)(1) as proof of motive. The son's testimony about defendant beating him after his interview by the police officers was evidence of guilt and thus was also admissible. Major v. Commonwealth, 177 S.W.3d 700, 2005 Ky. LEXIS 297 (Ky. 2005).
Testimony of defendant's daughter as to her sexual abuse after the murder of defendant's wife had no relevance to the issues involved in the murder; nor could it be said to be so “inextricably intertwined” with the other evidence as to have necessarily been admissible as, unlike the sexual abuse of defendant's son, the abuse of the daughter did not involve defendant's motive in killing his wife. Major v. Commonwealth, 177 S.W.3d 700, 2005 Ky. LEXIS 297 (Ky. 2005).
In defendant's trial for murder under KRS 507.020(1), the trial court did not err under KRE 403 and KRE 404(b) in admitting defendant'  rap video montage. It referred to his actions and emotions regarding the crime, not a previous offense; it shed light on his extreme emotional disturbance defense; and it established premeditation and motive in defendant's own words. Greene v. Commonwealth, 197 S.W.3d 76, 2006 Ky. LEXIS 140 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 778 (Ky. Aug. 24, 2006), cert. denied, Greene v. Kentucky, 549 U.S. 1184, 127 S. Ct. 1157, 166 L. Ed. 2d 1001, 2007 U.S. LEXIS 1235 (2007).
In a trial for murder, defendant's statement that the victim was trying to rob defendant to get defendant's “money and weed” was admissible because the Commonwealth had shown that the statement was admitted to support a motive for the murder and the statement did not unfairly prejudice defendant. Wilson v. Commonwealth, 199 S.W.3d 175, 2006 Ky. LEXIS 196 (Ky. 2006).
There was no error in admitting testimony relating to what transpired immediately before a murder; it helped establish why defendant's girlfriend left defendant's mother's apartment and why defendant went to the victim's property. Within the contemplation of KRE 404(b)(2), the testimony was also inextricably intertwined with the Commonwealth's proof of defendant's mental state at the time of the offenses. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Joinder of murder and attempted murder charges was not unduly prejudicial because evidence of the attempted murder would have been admissible under KRE. 404 as proof of motive; there was evidence that defendant believed the murder victim (his father) was setting him up to go to the penitentiary by implicating him in the prior stabbing. Keeling v. Commonwealth, 381 S.W.3d 248, 2012 Ky. LEXIS 160 (Ky. 2012).
There was no abuse of discretion under KRE. 404(b) by the trial court's evidentiary ruling that allowed the Commonwealth to introduce evidence that defendant supplied his victim with, and made her view, pornographic material; the evidence was relevant to show that defendant had the intent and concocted a scheme to perform sexual acts with the victim, and used the pornography to aid him in his objective. Chames v. Commonwealth, 405 S.W.3d 519, 2012 Ky. App. LEXIS 231 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 515 (Ky. Aug. 21, 2013).
9. Rebuttal Evidence.
Defendant's contention that subdivision (a)(1) of this rule operated to prevent the prosecution from offering rebuttal character evidence when he had not placed his truthfulness in issue failed; subdivision (a)(3) of this rule allows the introduction of character evidence of witnesses as provided in KRE 608, which permits the credibility of all witnesses to be attacked or supported by general reputation or opinion evidence. Neither subdivision (a)(3) of this rule nor KRE 608 restricts the order in which the evidence can be presented. LaMastus v. Commonwealth, 878 S.W.2d 32, 1994 Ky. App. LEXIS 74 (Ky. Ct. App. 1994).
Handwritten notes written by a former owner of a day care center regarding behavior of a child sexual abuse victim were properly excluded in the child's sexual abuse case because they did not tend to prove any other cause for the victim's vaginal abnormalities, evidence offered to prove consent is immaterial when the victim is less than twelve years of age, and because the evidence concerned events which occurred three (3) years prior to the indicted offenses. Stringer v. Commonwealth, 956 S.W.2d 883, 1997 Ky. LEXIS 149 (Ky. 1997), cert. denied, Stringer v. Kentucky, 523 U.S. 1052, 118 S. Ct. 1374, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2234, 66 U.S.L.W. 3640 (1998).
In a prosecution for burglary in the second degree and theft by unlawful taking of property valued at more than $300, evidence that a gray pickup truck found in the victim's driveway had been reported stolen in Florida was properly introduced into evidence in order to connect the vehicle to the defendant, who had formerly resided in Florida, and to disprove his assertion that the truck was not his. Colwell v. Commonwealth, 37 S.W.3d 721, 2000 Ky. LEXIS 202 (Ky. 2000).
When an abundance of testimony of specific instances of the victim's bad conduct, offered to show defendant's reason for fearing the victim, had the cumulative effect of portraying the victim as a person of violent character, the door was opened for the prosecution to show in rebuttal the general reputation of the victim as a peaceable and law-abiding citizen. Commonwealth v. Higgs, 59 S.W.3d 886, 2001 Ky. LEXIS 197 (Ky. 2001).
Testimony that 10 years earlier an association head encouraged a witness to kill an attorney was admissible under KRE 404(b) for the purpose of rebutting the association head's contention that he did not encourage members to engage in violent acts. Edwards v. Hensley, — S.W.3d —, 2011 Ky. App. LEXIS 4 (Ky. Ct. App. 2011).
Trial court's admission of propensity evidence in rebuttal to defendant's interjection of character was harmless error where defendant's own testimony indicated intentional, knowing conduct, and thus, the appellate court could not say that it was the improper rebuttal evidence that substantially affected the jury's decision to find him guilty of murder instead of a lesser offense. Cherry v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2 (Ky. 2015).
10. Habits and Prior Bad Acts.
Trial court committed reversible error by allowing coal truck driver accused of wanton murder by operation of motor vehicle to be questioned in cross examination about the alleged practice of coal truck drivers deliberately running red lights because, as evidence regarding a person's own habits or prior bad acts is inadmissible, so should evidence regarding the habits of or bad acts of a class of individuals be inadmissible. Johnson v. Commonwealth, 885 S.W.2d 951, 1994 Ky. LEXIS 115 (Ky. 1994).
Testimony elicited from defendant's expert witness about prior acts of violence by the defendant, because it related to understanding the basis of the expert's opinion as to the defendant's mental state at the time of the crime, which the expert had stated was based upon the defendant's past history, was not impermissible testimony of other crimes under subsection (3) of this rule, rather it was evidence being used to understand a medical diagnosis and was permissible. Port v. Commonwealth, 906 S.W.2d 327, 1995 Ky. LEXIS 79 (Ky. 1995).
It was not error for the trial judge to allow under subsection (b) of this rule evidence of the defendant's uncharged prior acts of injury to his stepson; such evidence was relevant to show the defendant's motive and intent to harm the child and to demonstrate absence of mistake or accident, given that the defendant claimed he did not know how the child had been harmed. Parker v. Commonwealth, 952 S.W.2d 209, 1997 Ky. LEXIS 84 (Ky. 1997), cert. denied, Parker v. Kentucky, 522 U.S. 1122, 118 S. Ct. 1066, 140 L. Ed. 2d 126, 1998 U.S. LEXIS 1067, 66 U.S.L.W. 3556 (1998).
In a prosecution for first degree murder, the trial court properly allowed the introduction of evidence that the defendant was involved in satanism since such evidence supported the state's theory that the murder was motivated by the defendant's belief that he would gain power by killing the victim where (1) there was testimony that the defendant had specifically referred to one of his knives as a “sacrificial knife” and that, according to certain satanic teachings, worshippers could empower themselves by killing other living beings, and (2) the victim's body was found tattooed with an inverted cross and wearing red sweat pants, a color which the codefendant acknowledged was “a big color in this Satanism stuff.” Clark v. O'Dea, 257 F.3d 498, 2001 FED App. 221P, 2001 U.S. App. LEXIS 15798 (6th Cir. 2001), rehearing denied, — F.3d —, 2001 U.S. App. LEXIS 19718 (6th Cir. 2001), cert. denied, 535 U.S. 938, 122 S. Ct. 1320, 152 L. Ed. 2d 228, 2002 U.S. LEXIS 1698 (2002), rehearing denied, 535 U.S. 1075, 122 S. Ct. 1957, 152 L. Ed. 2d 859, 2002 U.S. LEXIS 3554 (2002).
Supreme Court reversed defendant's conviction of reckless homicide (on the way to a hospital, defendant ran into another car and killed that driver); habit evidence was not admissible to prove defendant performed the habitual act (smoking marijuana here); evidence that a person has a “regular” or “routine” practice of performing some action met the requirement of KRE 401; and all relevant evidence, including evidence of a routine practice, was admissible, unless otherwise prohibited under KRE 402; but relevant evidence was to be excluded if its probative value was substantially outweighed by (1) the danger of undue prejudice, (2) confusion of the issues, or by (3) considerations of undue delay under KRE 403; admissibility of character evidence in Kentucky was governed by KRE 404(a) and such evidence was generally inadmissible, unless some exception permited it; habit evidence implicated all three (3) of these impermissible KRE 403 results, so was not admissible under KRE 404(a) even though it might sometimes be considered to be more reliable when the habit was adequately defined. Burchett v. Commonwealth, 98 S.W.3d 492, 2003 Ky. LEXIS 12 (Ky. 2003).
Supreme Court affirmed defendant's murder conviction; under KRE404(b), (1) evidence of drug use was not probative of a propensity to commit homicide, robbery, or burglary, and was not inadmissible for that reason, (2) evidence of a defendant's cocaine possession and of his fear of the police because of drugs was relevant to prove a motive for the homicide, robbery, and burglary, a purpose explicitly authorized by KRE 404(b)(1), (3) evidence of a drug habit, along with evidence of insufficient funds to support that habit, was relevant to show a motive to commit a crime in order to gain money to buy drugs, (4) evidence that the defendant was driving on a suspended license and gave police a false name and address did not violate KRE 404(b) because neither of these “other wrongs” was probative of a propensity to commit homicide, robbery, or burglary, (5) KRE 404(b)(2) allowed the Commonwealth to present a complete, unfragmented picture of the crime and investigation, and (6) evidence that a defendant gave police a false name and address was admissible as probative of the defendant's consciousness of guilt. Adkins v. Commonwealth, 96 S.W.3d 779, 2003 Ky. LEXIS 13 (Ky. 2003).
When, in a prosecution for sodomy and sexual abuse, defendant's uncharged inappropriate sexual acts with other victims were introduced, this was reversible error, under KRE 404(b)(2), because these acts were not inextricably intertwined with the charged crimes, as their exclusion did not suppress facts and circumstances relevant to the commission of the offenses charged. Metcalf v. Commonwealth, 158 S.W.3d 740, 2005 Ky. LEXIS 17 (Ky. 2005), modified and reh'g denied, — S.W.3d —, 2005 Ky. LEXIS 142 (Ky. Apr. 21, 2005).
Where one of the victims indicated that defendant told her that he had been in “hundreds of homes”, although the Commonwealth had agreed not to introduce any KRE 404(b) evidence, the probative value of the statements outweighed any prejudicial effect pursuant to KRE 403, and no notice was required under KRE 404(c) because there was no intent by the prosecution to have introduced such evidence. Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 715 (Ky. May 18, 2006), overruled, Shane v. Commonwealth, 243 S.W.3d 336, 2007 Ky. LEXIS 262 (Ky. 2007), overruled, Fugett v. Commonwealth, 250 S.W.3d 604, 2008 Ky. LEXIS 111 (Ky. 2008).
Trial court erred in ruling that because the gang-related evidence was general rather than about defendant specifically, the notice provision of KRE 404(c) did not apply; while the rule with its notice requirement was overwhelmingly applied to crimes or bad acts committed by a criminal defendant, it was also applicable to persons other than a criminal defendant. Parker v. Commonwealth, 241 S.W.3d 805, 2007 Ky. LEXIS 260 (Ky. 2007).
In a trial for sexual abuse, the trial court improperly admitted evidence of defendant's marijuana use in violation of KRE 404(b) and KRE 402 because there was no evidence tying defendant's marijuana use to the charged offenses. Bell v. Commonwealth, 245 S.W.3d 738, 2008 Ky. LEXIS 38 (Ky. 2008), overruled in part, Harp v. Commonwealth, 266 S.W.3d 813, 2008 Ky. LEXIS 323 (Ky. 2008).
Commonwealth did not introduce improper bad acts evidence at trial when a deputy testified about the circumstances surrounding controlled buys involving defendant because the deputy's testimony was generally admissible under KRE 404(b)(2) when it would be difficult to explain why defendant was being targeted for a drug sting operation without providing some background information; the deputy's statement that he had dealt with defendant on many different occasions did not fall under KRE 404(b) because the statement was vague and did not allude to any particular bad act defendant committed. Peyton v. Commonwealth, 253 S.W.3d 504, 2008 Ky. LEXIS 130 (Ky. 2008), cert. denied, Peyton v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2008 U.S. LEXIS 8474 (2008).
Admission of prior bad act evidence, that defendant used marijuana and drank beer the afternoon of the murder, was not error under KRE 404(b) since defendant was not prejudiced; defendant had asserted a defense of intoxication, counsel elicited testimony from several witnesses that defendant was intoxicated, and counsel stated during opening arguments that defendant was highly intoxicated and had been drinking and drugging all day. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Trial court did not err by admitting evidence against defendant of uncharged crimes and bad acts because defendant's testimony introduced the prior conduct that he sought to declare inadmissible. Dillman v. Commonwealth, 257 S.W.3d 126, 2008 Ky. App. LEXIS 173 (Ky. Ct. App. 2008).
Convictions for second-degree manslaughter and assault were overturned because of the erroneous admission of urinalysis results that could only confirm that defendant used marijuana and cocaine two to seven days before defendant caused a fatal head-on car crash and not whether defendant was impaired during the collision since the results only branded defendant a drug user and their prejudicial value was too high under KRE 403. Burton v. Commonwealth, 300 S.W.3d 126, 2009 Ky. LEXIS 253 (Ky. 2009), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 545 (Ky. Jan. 21, 2010).
Trial court was authorized, in the penalty phase of defendant's trial for robbery and tampering with evidence to consider the fact that defendant had prior parole violations. Those prior parole violations were not barred by KRS 532.055' s truth-in-sentencing law, which was non-exhaustive about what could be admitted and because they were admissible under that statute for truth-in-sentencing, they could not be barred from being admitted as KRE 404(b) prior bad acts. Garrison v. Commonwealth, 338 S.W.3d 257, 2011 Ky. LEXIS 72 (Ky. 2011).
Testimony of a visitor to a house two days before defendant shot and killed defendant's girlfriend there was admissible to show defendant's hostile behavior towards the victim since the issue in the case was whether defendant shot the victim intentionally or accidentally. It was admissible under KRE 404(b) because it was not improper prior bad acts evidence and neither was evidence admitted that defendant's firearm was sitting on a kitchen table, as that evidence did not demonstrate that defendant had a violent propensity. McQueen v. Commonwealth, 339 S.W.3d 441, 2011 Ky. LEXIS 75 (Ky. 2011).
Trial court did not err under KRE 404(b) in defendant's triple murder trial in allowing a witness to testify that defendant had a black and white human silhouette target hanging outside his cubicle at work with approximately 26 bullet holes in an upper body spray pattern because the evidence was clearly relevant to establish defendant's ability, knowledge, and competency with pistols and their shooting. The Commonwealth had the right to show defendant's particular way of firing at targets representing human beings and his skill in doing so; although the evidence was prejudicial to defendant, it was not unfairly prejudicial. Meece v. Commonwealth, 348 S.W.3d 627, 2011 Ky. LEXIS 93 (Ky. 2011).
Trial court did not err under KRE 404(b) in defendant's triple murder trial in allowing a witness to testify that defendant pointed a gun at her and dry-fired it because defendant's handling and dry-firing of the weapon demonstrated his knowledge of and competency with firearms. While the pointing of a pistol at another person, whether loaded or not, would be characterized by any reasonable person as a wrongful or bad act and while such evidence therefore carries with it some prejudice, the value of the evidence, in this instance, was not substantially outweighed by any undue prejudice defendant's conduct may have brought about, as it demonstrated defendant's knowledge and handling of the pistol he used to make the holes in the human silhouette target hanging outside his cubicle at work that had approximately 26 bullet holes in an upper body spray pattern. Meece v. Commonwealth, 348 S.W.3d 627, 2011 Ky. LEXIS 93 (Ky. 2011).
Defendant's convictions of first-degree sodomy and attempted first-degree sexual abuse were proper because, although a statement that defendant said to the victim that he “did it to a little girl in Newport” was inadmissible under KRE 404(b), it was used to show that defendant was trying to instill fear in the victim and overcome his resistance (whether it was true or not that he had done something to that child in Newport). Because the statement was used as proof of an element of the offense (to show forcible compulsion), it was not error. Newman v. Commonwealth, 366 S.W.3d 435, 2012 Ky. LEXIS 68 (Ky. 2012).
Testimony about an unusual incident involving a used condom was improperly admitted under KRE. 404(b)(1) where the Commonwealth sought to establish defendant's knowledge and skill in the practice of storing semen and inserting it into a woman's vagina, proof that defendant had previously stolen, stored, and manually placed semen demonstrated nothing more than obvious knowledge, and the Commonwealth offered no proof that the semen was placed in the victim by unusual means. Southworth v. Commonwealth, — S.W.3d —, 2014 Ky. LEXIS 100 (Ky. 2014).
It was not an abuse of discretion to admit a photograph of defendant showing a swastika tattoo because (1) use of the photograph was limited, and (2) the photograph was relevant to identity. Burke v. Commonwealth, 506 S.W.3d 307, 2016 Ky. LEXIS 631 (Ky. 2016).
11. Basis of Charge.
Trial court's failure and refusal to preclude tape recorded evidence of defendant's proposed sale of marijuana did not constitute reversible error because the recording was not used as evidence of other crimes, wrongs or acts to prove the character of the defendant, or an action in conformity therewith, but, under this rule, was so extricably intertwined with other evidence essential to the case that separation would have seriously and adversely affected the prosecution's ability to present the case to the jury. The jury was entitled to know the setting of the case and was properly allowed to receive the tape evidence which provided information regarding the time, place, and circumstances of the acts forming the basis of the charge against the defendant so that the jury's decision would not be made in a vacuum. Norton v. Commonwealth, 890 S.W.2d 632, 1994 Ky. App. LEXIS 92 (Ky. Ct. App. 1994).
In a capital murder case, when defendant claimed that evidence he failed to return a firearm to a previous employer was improper character evidence, under KRE 404(b), the evidence was relevant to identify the weapon as the one used to kill two (2) victims and to link it to defendant, thus identifying defendant as the perpetrator of the murders. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
12. Emotional Disturbance.
In prosecution for murder where at trial defendant's defense was extreme emotional disturbance (EED) and it was the Commonwealth's burden to prove the absence of EED, while the relevant time frame for proof of defendant's mental state was the time of the murder, evidence as to his mental state shortly before and after the murders was relevant and thus there was a legitimate basis for the introduction of evidence of each such items of bad acts during this time and it was for the trial court to determine whether the probative value outweighed the prejudicial effect. Haight v. Commonwealth, 938 S.W.2d 243, 1996 Ky. LEXIS 125 (Ky. 1996), cert. denied, Haight v. Kentucky, 522 U.S. 837, 118 S. Ct. 110, 139 L. Ed. 2d 63, 1997 U.S. LEXIS 4990, 66 U.S.L.W. 3256 (1997).
In defendant's trial for murder under KRS 507.020(1), the trial court did not violate KRE 404(b)(1) by admitting evidence of defendant's past affair. The affair spoke to his claim of extreme emotional disturbance as related to the emotional impact of the victim's disclosures about her affairs, and it gained additional relevancy because defendant called his girlfriend numerous times on the night of murder, making it possible for the reasonable juror to find the existence of extreme emotional disturbance less probable. Greene v. Commonwealth, 197 S.W.3d 76, 2006 Ky. LEXIS 140 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 778 (Ky. Aug. 24, 2006), cert. denied, Greene v. Kentucky, 549 U.S. 1184, 127 S. Ct. 1157, 166 L. Ed. 2d 1001, 2007 U.S. LEXIS 1235 (2007).
13. Prior Conduct.
Statements offered as evidence of prior conduct must satisfy both the relevancy and the hearsay articles of the Kentucky Rules of Evidence. Moseley v. Commonwealth, 960 S.W.2d 460, 1997 Ky. LEXIS 146 (Ky. 1997).
In a prosecution for murder, subsection (b)(1) had no application to evidence of prior sexual conduct by the defendant as evidence of her immorality did not tend to prove a propensity or predisposition to commit murder. Springer v. Commonwealth, 998 S.W.2d 439, 1999 Ky. LEXIS 56 (Ky. 1999).
Child victim's testimony that defendant sexually abused her “more than one time” was admissible under KRE 404(b)(1) as an exception to the prohibition against character evidence, because it was evidence of intent, plan, or absence of mistake or accident. Noel v. Commonwealth, 76 S.W.3d 923, 2002 Ky. LEXIS 130 (Ky. 2002).
In a capital murder case, evidence of previous shooting incidents was admissible under KRE 404(b)(1) because it tended to show that defendant intended to kill the victim. Garland v. Commonwealth, 127 S.W.3d 529, 2003 Ky. LEXIS 233 (Ky. 2003), cert. denied, Garland v. Kentucky, 125 S. Ct. 252, 160 L. Ed. 2d 63, 2004 U.S. LEXIS 5940, 73 U.S.L.W. 3208 (U.S. 2004), overruled in part, Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
Evidence that defendant had ingested methamphetamine was relevant to prove a motive to manufacture it, so evidence was properly admitted under KRE 404(b)(1). Fulcher v. Commonwealth, 149 S.W.3d 363, 2004 Ky. LEXIS 274 (Ky. 2004).
Evidence that defendant had participated in the manufacture of methamphetamine on his property only two (2) days before police searched it was relevant and properly admitted under KRE 404 to disprove his defense that he was “framed,” i.e., someone else had “planted” the chemicals and equipment on his property without his knowledge. The trial judge did not abuse his discretion in determining that the prejudicial effect of this evidence did not substantially outweigh its probative value under KRE 403. Fulcher v. Commonwealth, 149 S.W.3d 363, 2004 Ky. LEXIS 274 (Ky. 2004).
Even if defendant's statement that he did not photograph a 13-year-old boy in the nude to satisfy his own interest “in the boy's sex” was evidence of good moral character subject to rebuttal through character evidence, his statement did not open the door to a storm of evidence of specific instances of conduct involving other young boys whom defendant allegedly sought to persuade to remove their clothing. Purcell v. Commonwealth, 149 S.W.3d 382, 2004 Ky. LEXIS 286 (Ky. 2004).
Though unobjected evidence admitted at trial that defendant gave a sexual assault victim cigarettes and alcoholic drinks may have been prejudicial, the admission of such evidence was not improper and did not affect defendant's substantial rights, because there was no substantial possibility that the result of the case would have been any different had the evidence in question not been admitted. Richardson v. Commonwealth, 161 S.W.3d 327, 2005 Ky. LEXIS 80 (Ky. 2005).
Trial court erred in admitting “bad acts” evidence, the testimony of a party who had previously made a claim against the insurer, because the other action was not similar to the instant action; among other things, the insurer was the liability insurer of the tort defendant in that action, rather than the underinsured motorist insurer, and the same adjuster was not involved in both cases. Ky. Farm Bureau Mut. Ins. Co. v. Rodgers, 179 S.W.3d 815, 2005 Ky. LEXIS 294 (2005).
The very nature of defendant's defense, that he was merely present and was not complicit in the commission of the burglary by an accomplice, required that the jury consider issues of defendant's knowledge and intent in deciding the case; testimony which tended to show that defendant and the accomplice discussed the possibility of committing a crime similar to the one at issue was clearly relevant to the defendant's knowledge and/or intent, was not admitted for any prohbited purpose, and was properly admitted. Johnson v. Commonwealth, 184 S.W.3d 544, 2005 Ky. LEXIS 383 (Ky. 2005).
Pharmacy manager's testimony that the manager recognized defendant as having purchased two boxes of cold medicine two weeks earlier showed defendant's intent to manufacture methamphetamine, thus it was admissible under the exception in KRE 404(b)(1). Matheney v. Commonwealth, 191 S.W.3d 599, 2006 Ky. LEXIS 66 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 613 (Ky. June 15, 2006), cert. denied, Matheney v. Kentucky, 549 U.S. 1057, 127 S. Ct. 667, 166 L. Ed. 2d 522, 2006 U.S. LEXIS 9094 (2006).
Trial court properly denied defendant's motion for mistrial in a trial on a charge of murder, as an admonition to the jury was sufficient to cure the inadvertent presentation to the the jury of prior bad acts by defendant. Gray v. Commonwealth, 203 S.W.3d 679, 2006 Ky. LEXIS 272 (Ky. 2006).
Evidence of defendant's prior acts of domestic violence against his wife, the victim, was relevant to show forcible compulsion, one of the elements of rape in the first degree. Fields v. Commonwealth, 2006 Ky. App. LEXIS 23 (Ky. Ct. App. 2006), review denied and ordered not published, 2006 Ky. LEXIS 224 (Ky. 2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 768 (Ky. Aug. 17, 2006).
Where the victim, defendant's wife, testified to 10 prior acts of domestic violence that included both physical and emotional abuse, there was clearly sufficient evidence of the prior acts to allow the evidence to be introduced as the evidence was relevant to show her state of mind during the assault and rape and helped to explain why she was so afraid of defendant. Fields v. Commonwealth, 2006 Ky. App. LEXIS 23 (Ky. Ct. App. 2006), review denied and ordered not published, 2006 Ky. LEXIS 224 (Ky. 2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 768 (Ky. Aug. 17, 2006).
Evidence of defendant's prior abuse of his live-in girlfriend's daughter was relevant under KRE 404(b) because, although the specific facts surrounding the daughter's death were unclear, defendant's prior acts and the alleged shaking prior to the daughter's death showed that defendant had the same mental state during both acts of abuse, and the potential for prejudice did not outweigh the probative value of such evidence. Dant v. Commonwealth, 258 S.W.3d 12, 2008 Ky. LEXIS 129 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 226 (Ky. Aug. 21, 2008).
There was no KRE 404(b) violation in admitting testimony from the cousin and an aunt of defendant's girlfriend that the girlfriend left the apartment because the girlfriend feared being assaulted by defendant. None of this testimony constituted evidence of “other crimes, wrongs, or acts” committed by defendant; rather, this testimony concerned the girlfriend's mental state. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Since admitting evidence of a shooting victim's outstanding bench warrants certainly portrayed the murder victim in a negative light and could have unduly prejudiced the prosecution's case, the trial court did not abuse its discretion in excluding that evidence. Taylor v. Commonwealth, 276 S.W.3d 800, 2008 Ky. LEXIS 313 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 796 (Ky. Mar. 19, 2009), cert. denied, Taylor v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5366 (U.S. Oct. 5, 2009).
After a motor vehicle fatality, defendant was charged with wanton murder under KRS 507.020(1)(b) and convicted of manslaughter in the second degree under KRS 507.040(1)(a); to establish that defendant was voluntarily intoxicated, the Commonwealth of Kentucky was permitted to admit expert testimony from two physicians who had counseled defendant about the effects of alcohol when mixed with narcotics and warned him not to drink alcohol. The physician's testimony was admissible under KRE 404(b)(1) to show that defendant's intoxication was not the result of an accident in mixing the drugs; the trial court did not abuse its discretion in finding that the probative value of the testimony outweighed the danger of any prejudicial effects under KRE 403. Reed v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 171 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 413 (Ky. Aug. 18, 2010).
Even though a witness's statement that defendant had been in trouble before was inadmissible under KRE 404(b), a mistrial was not warranted because the witness's statement was isolated and ambiguous, it did not refer to any specific act by defendant, and there was no reason to believe that the jury was unable to follow the trial court's admonition. Barnett v. Commonwealth, 317 S.W.3d 49,  2010 Ky. LEXIS 118 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 229 (Ky. Aug. 26, 2010).
In defendant's trial on a charge of first-degree manslaughter in which defendant claimed that she acted in self-defense, the trial court did not err in excluding evidence that the victim made threats to third-parties that she intended to harm defendant because there was no showing that defendant was aware of the threats of violence made by the victim prior to her fatal altercation with the victim. Moorman v. Commonwealth, 325 S.W.3d 325,  2010 Ky. LEXIS 273 (Ky. 2010).
Even if the “other acts” evidence was inappropriately admitted, it did not constitute palpable error where, compared to the direct video recording of defendant trafficking in drugs on two different occasions two months apart, the possible additional implication that defendant had a disposition to deal drugs contained minimal value and prejudice. Jones v. Commonwealth, 331 S.W.3d 249, 2011 Ky. LEXIS 12 (Ky. 2011).
Because the injured individual's claim against an association head was for negligent or reckless hiring, retention, or supervision, evidence concerning the past criminal records of association members was admissible under KRE 404(b). Edwards v. Hensley, — S.W.3d —, 2011 Ky. App. LEXIS 4 (Ky. Ct. App. 2011).
Court properly allowed the Commonwealth to present evidence of checks defendant wrote to himself from his mother's account in 2005 i.e., outside the March 2006 to March 2007 period set forth in the indictment because those checks and evidence were relevant to show that defendant's plan was to take his mother's money soon after he took over as attorney-in-fact in July 2005. The fact that he began writing checks to himself in 2005 also showed that the checks he wrote during the indictment period were not a mistake, an accident, or simply the result of poor bookkeeping. Easley v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 51 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2012 Ky. LEXIS 242 (Ky. Feb. 15, 2012).
Letter that defendant attempted to pass to another inmate of the jail where defendant was being held while awaiting trial on a drug charge, asking that inmate to contact a confidential informant involved in defendant's case and keep him from testifying at defendant's trial, was admissible in defendant's case. That evidence was not admitted for an impermissible purpose, but was admitted as a prior act under KRE 404(b)(1) to show defendant's consciousness of guilt. Matthews v. Commonwealth, 371 S.W.3d 743, 2011 Ky. App. LEXIS 197 (Ky. Ct. App. 2011), review denied, — S.W.3d —, 2012 Ky. LEXIS 613 (Ky. Aug. 15, 2012).
In defendant's robbery case, even if improper, the Commonwealth's suggestion that defendant might have disposed of the gun he used in the robbery was neither devastating, inflammatory, nor highly prejudicial. Jacobsen v. Commonwealth, 376 S.W.3d 600, 2012 Ky. LEXIS 115 (Ky. 2012).
Arrest-warrant was proper prior-bad-acts evidence because excluding the reason why police were observing defendant and why they arrested him, thereby gaining access to the contraband, would have left the jury with an incomplete and fragmented picture of the circumstances surrounding how the drug trafficking was discovered. Kerr v. Commonwealth, 400 S.W.3d 250,  2013 Ky. LEXIS 287 (Ky. 2013).
Defendant offered no evidence that he was aware of the victim's domestic violence toward his wife, and thus her testimony would not have been relevant to establishing defendant's fear of the victim. Mcgaha v. Commonwealth, 414 S.W.3d 1, 2013 Ky. LEXIS 301 (Ky. 2013).
Trial court did not abuse its discretion by not allowing the patient's estate to cross-examine the physician regarding the status of his Kentucky medical license under this rule because the evidence that the doctor's license had been restricted could not be used to impeach him under KRE. 608, as there was no evidence he misrepresented his credentials and did not claim to be licensed in Kentucky. Trover v. Estate of Burton, 423 S.W.3d 165, 2014 Ky. LEXIS 2 (Ky. 2014).
Trial court did not abuse its discretion in admitting a detective's testimony because there was no evidence of any specific crimes, wrongs, or acts presented in the detective's testimony. Sasser v. Commonwealth, 485 S.W.3d 290, 2016 Ky. LEXIS 105 (Ky. 2016).
14. Subsequent Conduct.
In a prosecution for murder and tampering with physical evidence arising from an incident in which a bystander was killed during an exchange of gunfire between the defendant and another immediately following a drug deal, evidence of the defendant's subsequent conduct was properly admitted into evidence; the ingestion by the defendant of the crack cocaine he purchased was an integral part of the offense of tampering with physical evidence and evidence that he wanted to abandon the bystander and her automobile was relevant to prove his desire to conceal his involvement in the shooting and, thus, his motive for tampering with the cocaine and his .38 revolver. Phillips v. Commonwealth, 17 S.W.3d 870, 2000 Ky. LEXIS 19 (Ky. 2000), cert. denied, Phillips v. Kentucky, 531 U.S. 1016, 121 S. Ct. 577, 148 L. Ed. 2d 494, 2000 U.S. LEXIS 7878, 69 U.S.L.W. 3363 (2000).
Testimony about defendant's use of aliases and different names, which occurred after an assault and upon inquiry of a police officer, was relevant and admissible to show consciousness of guilt. Woodard v. Commonwealth, 147 S.W.3d 63, 2004 Ky. LEXIS 244 (Ky. 2004).
Because the evidence of defendant's flight was admissible pursuant to KRE 404(b)(1) to show an expression of a sense of guilt, the trial court did not err in allowing its admission. Jackson v. Commonwealth, 199 S.W.3d 763, 2006 Ky. App. LEXIS 50 (Ky. Ct. App. 2006).
Where defendant was charged with murder and complicity in the beating death of a victim, the trial court did not err in allowing the Commonwealth to introduce a photograph of a bleach bottle that investigators found outside of the home where the beating occurred because the evidence was not, as defendant claimed, KRE 404(b) evidence in that there was no evidence or testimony linking defendant to the bleach bottle or the clean-up of the crime scene. Further, because defendant was charged with both murder and complicity to murder, the intent of his co-conspirators was an element of the offense, and the photograph and testimony regarding the bleach were relevant and probative in that it was evidence of an attempt at concealment, which suggested a guilty state of mind. McDaniel v. Commonwealth, 341 S.W.3d 89, 2011 Ky. LEXIS 95 (Ky. 2011).
15. — Knowledge.
Evidence that defendant stole a truck and fled from police was relevant and was as an expression of defendant's sense of guilt, and was properly admitted in defendant's robbery trial under KRE 404(b)(1). Rodriguez v. Commonwealth, 107 S.W.3d 215, 2003 Ky. LEXIS 138 (Ky. 2003).
16. — Plan or Content.
Defendant's statement to a witness that she knew where they could get $3,000 and her inquiry as to whether the witness was willing to hurt somebody was sufficiently proximate to the murder and robbery of the victim for the jury to conclude that the statement manifested an “intent” and “plan” to harm and rob the victim and, thus, was within the exceptions of KRE 404(b)(1). Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
17. Pattern of Behavior.
Where Commonwealth introduced testimony regarding the payment of DUI fines by defendant who was accused of robbery in the first degree, the evidence was admissible because payment of the DUI fines showed motive, intent, design, and pattern of behavior, and evidence was not offered to prove that defendant was a person of criminal disposition. Lambert v. Commonwealth, 835 S.W.2d 299, 1992 Ky. App. LEXIS 185 (Ky. Ct. App. 1992) (decided under prior rule).
In a prosecution for murder of an infant through violent shaking, co-workers'  statements that defendant had slapped his live-in girlfriend's daughter and other children when they didn't obey him were admissible under KRE 404(b) because they were relevant to show his pattern of conduct. Dant v. Commonwealth, 258 S.W.3d 12, 2008 Ky. LEXIS 129 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 226 (Ky. Aug. 21, 2008).
While the pattern of conduct exception to KRE 404(b) required a prior act to be “strikingly similar” to the crime charged, the element of similarity was met because the same circumstance, a baby crying, and a similar reaction, violent physical conduct, were common elements present each time defendant abused his own young children and his live-in girlfriend's seven-month-old daughter, although the situations were not identical. Dant v. Commonwealth, 258 S.W.3d 12, 2008 Ky. LEXIS 129 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 226 (Ky. Aug. 21, 2008).
Where defendant was convicted of sexually abusing his stepdaughter after entering her room while she was asleep with a friend who was an overnight guest and engaging in inappropriate sexual contact with her, evidence that defendant had similarly abused three other young girls was properly admitted under the modus operandi exception to KRE 404(b) because the facts—including that all victims were approximately the same age, that defendant had access to all of the victims in his home, that he assaulted each of them in the same manner while they were asleep with another girl or girls sleeping nearby, and that, in each case, he silently withdrew when the victim awoke—established a pattern of conduct distinctive enough to be deemed a modus operandi. Montgomery v. Commonwealth, 320 S.W.3d 28, 2010 Ky. LEXIS 68 (Ky. 2010).
Because the act of getting multiple pain medication prescriptions was not strikingly similar to the charged offense of second-degree manslaughter under KRS 507.040(1)(a), it did not qualify for the pattern of conduct exception for admitting evidence of prior bad acts under KRE 404(b)(1). Douglas v. Commonwealth, 374 S.W.3d 345, 2012 Ky. App. LEXIS 123 (Ky. Ct. App. 2012).
18. Prior Violent Acts.
Where the Commonwealth argued that three (3) prior acts of violence were inextricably intertwined with the series of events surrounding victim's murder and defendant's hiding of the body in a freezer, the probative value of the collateral criminal or wrongful acts had to be weighed against their inflammatory effect. The three (3) acts in this case had little or no bearing on the charges for which defendant was being tried, yet they presented him as a violent person with a criminal disposition; therefore, introduction of the acts was more prejudicial than probative. Clark v. Commonwealth, 833 S.W.2d 793, 1991 Ky. LEXIS 200 (Ky. 1991) (decided under prior rule).
In a child molestation case, testimony by defendant's girlfriend of his physical abuse of her was properly admitted under KRE 404(b)(2) to supply context of the events surrounding her discovery of the sexual abuse of her children, and her reasons for not contemporaneously confronting defendant about it. Clark v. Commonwealth, 267 S.W.3d 668, 2008 Ky. LEXIS 181 (Ky. 2008), rehearing denied, David v. Commonwealth, — S.W.3d —, 2008 Ky. LEXIS 732 (Ky. Nov. 26, 2008).
There was no abuse of discretion under KRE. 404(b) by the trial court's evidentiary ruling that allowed the Commonwealth to introduce evidence that defendant had been violent towards his victim, as it was admissible to prove that the victim feared that defendant would use physical force if she did not comply with his sexual advances; defendant had been accused of crimes that involved the element of forcible compulsion pursuant to KRS 510.010(2). Chames v. Commonwealth, 405 S.W.3d 519, 2012 Ky. App. LEXIS 231 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 515 (Ky. Aug. 21, 2013).
Testimony by defendant's wife about his prior abuse was admissible to explain her failure to report his abuse of the children and her statements to authorities seeking to minimize or hide her husband's culpability, and were driven by her fear of being abused. Dickerson v. Commonwealth, — S.W.3d —, 2016 Ky. LEXIS 109 (Ky. 2016).
19. Reverse 404(b) Evidence.
Appellant's methamphetamine trafficking conviction and persistent felony offender penalty enhancement were vacated where the trial court precluded the introduction of reverse KRE 404(b) evidence alleging that an officer had planted the drugs without balancing its probative value against the confusion to the jury under KRE 403. Ferry v. Commonwealth, 234 S.W.3d 358, 2007 Ky. App. LEXIS 94 (Ky. Ct. App. 2007).
In a sexual abuse case, a trial court did not err by failing to admit reverse KRE 404(b) evidence regarding a misdemeanor child abuse conviction against a victim's mother; the trial court concluded that, even if the evidence was relevant, its probative value was outweighed by the likelihood of prejudice and confusion. Therefore, the trial court properly conducted a balancing test under KRE 403. Rodgers v. Commonwealth, 314 S.W.3d 745,  2010 Ky. App. LEXIS 70 (Ky. Ct. App. 2010).
Trial court did not err in excluding evidence of an alleged perpetrator's murder of another victim in defendant's trial on capital kidnapping and related charges where the similarities between the two crimes were superficial, the differences between the two crimes were substantial, and there was no suggestion that the alleged perpetrator's murder of the other victim involved kidnapping. St. Clair v. Commonwealth, 455 S.W.3d 869, 2015 Ky. LEXIS 14 (Ky. 2015).
20. Parole Violations.
Defendant's parole violations may be introduced during the penalty phase of trial, notwithstanding their absence from the evidentiary categories listed in KRS 532.055(2)(a) because parole violations are sufficiently similar and equally as valuable as the evidence listed in the statute so as to warrant admission. Further KRE 404(b) did not bar the admission of parole violations during the penalty phase because, while parole violations or any other prior bad acts are never admissible to prove the character of a person in order to show action in conformity therewith, parole violations and other prior bad acts may be admissible for some other purpose, including for truth in sentencing during the penalty phase. Miller v. Commonwealth, 394 S.W.3d 402, 2011 Ky. LEXIS 179 (Ky. 2011).
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Rule 405.  Methods of proving character.
Text
(a)  Reputation or opinion. In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to general reputation in the community or by testimony in the form of opinion.
(b)  Inquiry on cross-examination. On cross-examination of a character witness, it is proper to inquire if the witness has heard of or knows about relevant specific instances of conduct. However, no specific instance of conduct may be the subject of inquiry under this provision unless the cross-examiner has a factual basis for the subject matter of the inquiry.
(c)  Specific instances of conduct. In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person's conduct.
History
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NOTES TO DECISIONS

 	1. 	Cross Examination.
 		2. 	— Character of victim.
 	3. 	Gang Membership.
 	4. 	Character of Criminal Defendant.
1. Cross Examination.
It was error to prevent a defendant from questioning a witness who had testified as to the victim/law officer's peaceful character whether he had heard of or knew of an arrest in which the officer shot the tires on the arrestee's car during pursuit of him. Baze v. Commonwealth, 965 S.W.2d 817, 1997 Ky. LEXIS 40 (Ky. 1997), rehearing denied, 1997 Ky. LEXIS 142 (Ky. 1997), cert. denied, Baze v. Kentucky, 523 U.S. 1083, 118 S. Ct. 1536, 140 L. Ed. 2d 685, 1998 U.S. LEXIS 2686, 66 U.S.L.W. 3687 (1998).
2. — Character of victim.
Murder victim's possible criminal disposition was irrelevant to defendant's guilt or innocence and was properly excluded. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
Defendant offered no evidence that he was aware of the victim's domestic violence toward his wife, and thus her testimony would not have been relevant to establishing defendant's fear of the victim. Mcgaha v. Commonwealth, 414 S.W.3d 1, 2013 Ky. LEXIS 301 (Ky. 2013).
3. Gang Membership.
Evidence properly excluded on relevancy grounds where, although the officer's testimony that the victim had gang member status would have bolstered defendant's own testimony that the victim was a member of a gang, the officer's testimony would not have been relevant to defendant's testimony that he was afraid of the victim because the victim was a member of a gang. Commonwealth v. Davis, 14 S.W.3d 9, 1999 Ky. LEXIS 161 (Ky. 1999).
4. Character of Criminal Defendant.
Because the Commonwealth did not present any testimony relating to defendant's reputation or character, and his behavior, not his character, was at issue, the jury was not prejudiced by not hearing the brief and generalized testimony of a friend of the family that defendant had a good reputation in the community pursuant to KRE 405. Crabtree v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 137 (Ky. Ct. App. 2012).
Rule 406.  Habit; Routine Practice.
Text
Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
History
(Amend. May 31, 2006, effective July 1, 2006.)

COMMENT

Most jurisdictions (perhaps all but Kentucky and one other) recognize the propriety of proving that a person acted in a particular way on a given occasion by showing that he had a “habit” of so acting. At the same time, most if not all jurisdictions refuse to allow litigants to prove that a person acted in a particular way on a given occasion by showing that he had a particular trait of character (except in criminal cases pursuant to KRE 404). Evidence that a person habitually stops at a railroad crossing before moving across, offered to show that he stopped on a given occasion, is a classic illustration of the former; evidence that a person has a general disposition toward carefulness, offered to prove that he stopped at a crossing on a given occasion, is an illustration of the latter.

Rule 406 authorizes the introduction of evidence of a person's habit (and the routine practice of an organization) without opening the gates to the introduction of evidence of character or generalized disposition. The provision contains no definition of “habit” or “routine practice” but the following definition from the Advisory Committee Notes on Federal Rule 406 is both helpful and typical:
“Character and habit are close akin. Character is a generalized description of one's disposition, or of one's disposition in respect to a general trait, such as honesty, temperance, or peacefulness. ‘Habit,’ in modern usage, both lay and psychological, is more specific. It describes one's regular response to a repeated specific situation. If we speak of character for care, we think of the person's tendency to act prudently in all the varying situations of life, in business, family life, in handling automobiles and in walking across the street. A habit, on the other hand, is the person's regular practice of meeting a particular kind of situation with a specific type of conduct, such as the habit of going down a particular stairway two stairs at a time, or of giving the hand-signal for a left turn, or of alighting from railway cars while they are moving. The doing of the habitual acts may become semi-automatic.” Fed.R.Evid. 406, Advisory Committee's Note.
It is contemplated that testimony about a driver's specific behavior (such as activating turn signals) would be admissible under the provision but that testimony about a driver's general behavior (such as always driving carefully) would be inadmissible.

The provision does not attempt to address the following questions: (1) How many times does a response to a specific stimulus have to occur in order to constitute a habit for purposes of the rule? (2) How much behavioral uniformity is required for multiple repetitive responses to qualify as habitual under the rule? With respect to these questions, drafters of the Federal Rules made the following points:
“… The extent to which instances must be multiplied and consistency of behavior maintained in order to rise to the status of habit inevitably gives rise to differences of opinion. … While adequacy of sampling and uniformity of response are key factors, precise standards for measuring their sufficiency for evidence purposes cannot be formulated.” Fed.R.Evid. 406, Advisory Committee's Note.
Evidence authorities believe that the lack of certainty on these points is insufficient reason for an exclusion of all habit evidence and that these are matters that can be resolved by the trial judge (as he/she resolves other matters of relevance) on a case-by-case basis. The same is true with respect to matters involving the methods by which habit can be proved (a single witness who has seen 50 responses or 50 witnesses who have seen 1 response). With respect to all such matters, the trial judge is well-suited to resolve issues bearing on admissibility and, of course, the trial judge has the discretion under Rule 403 to exclude such evidence when its probative value is substantially outweighed by such undesirable effects as undue delay, waste of time, confusion of the jury, and others.

Rule 406 is borrowed from the Federal Rules without modification.

Rule 406 changes Kentucky law. The Supreme Court ruled repeatedly during the last century that evidence of habit could not be used to prove conduct in conformity with habit. See e.g., Lexington R. Co. v. Herring,  96 S.W. 558 (Ky. 1906); Cincinnati, N.O. & T.P. Ry. Co. v. Hare's Adm'x , 178 S.W.2d 835 (Ky. 1944). Recently, however, a majority of the Court expressed the view that habit evidence should be admissible to prove conduct in conformity with habit, although a majority held that such evidence could not be admitted without explicit authorization for such in the Rules of Evidence. See Burchett v. Commonwealth , 98 S.W.3d 492 (Ky. 2003). Rule 406 adopts the view of the Court's majority and brings Kentucky law into line with that of nearly all other states and the Federal Rules.
Annotations

NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Breeding Contracts.
 	3. 	Medical Malpractice.
 	4. 	Weapons.
 	5. 	Evidence Inadmissible.
1. In General.
In a case in which a patient alleged that his anesthesiologist's treatment fell below the appropriate standard of care, the trial court properly granted a motion in limine to exclude testimony by a witness concerning alleged marijuana use by the anesthesiologist. Introduction of the witness's testimony served no purpose other than to present the jury with habit evidence which was impermissible at the time of trial. Bloxam v. Berg, 230 S.W.3d 592, 2007 Ky. App. LEXIS 33 (Ky. Ct. App. 2007).
Where the evidence sought to be used to support the finding of a habit by the court is in the form of documentary evidence, then the documents themselves must be properly admissible before they are offered to support the finding of the “habit.” Even if the documents are otherwise properly admissible into evidence and can be shown to be relevant and probative of a habit pursuant to KRE 406, then such documents must necessarily undergo the balancing test of KRE 403 before they are admitted. Estate of Judith Burton v. Trover Clinic Found., Inc., — S.W.3d —, 2011 Ky. App. LEXIS 94 (Ky. Ct. App. 2011).
2. Breeding Contracts.
Trial court did not abuse its discretion in allowing a stallion owner's trainer to testify as to the custom in the American Saddlebred horse industry that allowed trainers to act as agents for the owners of horses; the evidence was admissible under KRE 406 to show that the trainer for the owner of two mares acted in conformance with that industry custom when he negotiated a breeding contract with the stallion's owner. Curry v. Bennett, 301 S.W.3d 502, 2009 Ky. App. LEXIS 55 (Ky. Ct. App. 2009).
3. Medical Malpractice.
In a medical malpractice action, trial court did not err in refusing to admit peer review documents to support a finding of habit because the documents were untrustworthy and unduly prejudicial; the reports were prepared by one person, the minutes were not verbatim, the preparer did not record the meetings, and most importantly, the statements recorded in the minutes could not be attributed to any particular person. Estate of Judith Burton v. Trover Clinic Found., Inc., — S.W.3d —, 2011 Ky. App. LEXIS 94 (Ky. Ct. App. 2011).
In a medical malpractice case in which defendant doctor was alleged to have misread x-rays and failed to diagnose lung cancer, the trial court did not err in allowing two physicians to testify that defendant doctor's usual practice was to read films quickly and in allowing four female employees to testify about defendant doctor's usual practice to read mammograms quickly and to the doctor's own statements about his practice of doing so. This evidence was sufficient to establish a habit of defendant doctor to read radiological films quickly versus the generalized character trait of being a fast worker. Estate of Judith Burton v. Trover Clinic Found., Inc., — S.W.3d —, 2011 Ky. App. LEXIS 94 (Ky. Ct. App. 2011).
4. Weapons.
Where the murder victim was killed with a .380 pistol, evidence that defendant owned two .380 handguns, which were concededly not used in the murder, was irrelevant and was not admissible under KRE 406 to show his habit of using .380 handguns; however, the error was harmless in view of testimony that he confessed to the murder. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
In a murder case, the court erred by admitting evidence of two .380 handguns owned by defendant because neither weapon was used in the murder; defendant had one .380 gun in his home and owned another that had been confiscated; that was evidence of ownership and nothing more, certainly not a personal habit that was relevant to proving his conduct on a particular occasion. However, the error was harmless as there was ample other evidence supporting the conviction. Harris v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 493 (Ky. 2012).
5. Evidence Inadmissible.
In a death penalty case, the court erred by permitting an officer to opine that defendant did not act like those who had lawfully protected themselves but, had instead acted like those who were fabricating a self-protection defense; the opinion of an experienced and respected officer that defendant's conduct did not match the stereotypical conduct of an innocent person acting in self-defense authoritatively portrayed defendant's defense as a fabrication. That testimony was clearly devastating to defendant's claim of self-defense, and accordingly, reversal was required. Ordway v. Commonwealth, 391 S.W.3d 762, 2013 Ky. LEXIS 3 (Ky. 2013).
Rule 407.  Subsequent remedial measures.
Text
When, after an event, measures are taken which, if taken previously, would have made an injury or harm allegedly caused by the event less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product's design, or a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.
History
(Enact. Acts 1990, ch. 88, § 17; amend. 1992, ch. 324, § 6, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. May 31, 2006, effective July 1, 2006.)

EVIDENCE RULES REVIEW COMMISSION NOTES (2006)

The objective of the amendment is to modify the existing law to prohibit the introduction of evidence of subsequent remedial measures in products liability litigation (what some think of as strict liability litigation). The original federal rule was silent with respect to whether evidence of subsequent remedial measures was admissible or inadmissible in strict liability litigation and federal courts split over the issue, with a strong majority holding the prohibition applicable in such cases. In 1997, the federal counterpart to Rule 407 was amended to make this majority holding a part of the rule. The amendment of Kentucky's Rule 407 brings the Kentucky law into conformity with the federal law.

The following statement from a federal case decided before amendment of the federal provision describes well the rationale for the amendment:
“The rationale behind Rule 407 is that people in general would be less likely to take subsequent remedial measures if these repairs or improvements would be used against them in a lawsuit arising out of a prior accident. By excluding this evidence defendants are encouraged to make such improvements. It is difficult to understand why this policy should apply any differently where the complaint is based on strict liability as well as negligence. From a defendant's point of view it is the fact that the evidence may be used against him which will inhibit subsequent repairs or improvements. It makes no difference to the defendant on what theory the evidence is admitted; his inclination to make subsequent improvements will be similarly repressed. The reasoning behind the asserted distinction we believe to be hypertechnical, for the suit is against the manufacturer, not against the product.” Werner v. Upjohn Co., Inc.,  628 F.2d 848, 857 (4th Cir. 1980).

The argument against this position is that a mass producer of goods will not be deterred from taking subsequent remedial measures by the thought that its actions might be used against it in litigation, thereby leaving the prohibition without a rationale and having the effect of excluding relevant evidence. The difficulty of confirming or denying this claim and the very high probability of prejudice from the introduction of this kind of evidence tilts the scales in favor of exclusion of the evidence without regard to whether the case is based on a theory of negligence or a theory of strict liability.
Annotations

Cited: Bush v. Michelin Tire Corp., 963 F. Supp. 1436, 1996 U.S. Dist. LEXIS 20953 (W.D. Ky. 1996); Louisville Water Co. v. Phelps, — S.W.3d —, 2001 Ky. App. LEXIS 61 (Ky. Ct. App. 2001).
NOTES TO DECISIONS

 	1. 	Applicability.
 	2. 	Evidence properly excluded.
1. Applicability.
Trial court did not err in refusing to permit the examination of a subcontractor's expert witness regarding alternative techniques of applying brick and mortar in a case alleging defective construction of a home; the expert's testimony could not have been viewed as opening the door to the examination requested by the owners. Further, because the owners presented no evidence to controvert any of the expert's testimony, there was no controversy, and the feasibility exception did not apply. Davis v. Fischer Single Family Homes, Ltd., 231 S.W.3d 767, 2007 Ky. App. LEXIS 261 (Ky. Ct. App. 2007).
2. Evidence properly excluded.
In an action under the Federal Employers'  Liability Act (FELA), 45 U.S.C. §§ 51-60, the trial court properly excluded post-accident unsafe condition reports and union grievances because they were evidence of subsequent remedial measures prohibited by KRE. 407. Cooke v. CSX Transp., Inc., 408 S.W.3d 752, 2012 Ky. App. LEXIS 252 (Ky. Ct. App. December 7, 2012), review denied, Cooke v. CSX Transportation, Inc., — S.W.3d —, 2013 Ky. LEXIS 418 (Ky. Sept. 18, 2013).
In an action under the Federal Employers'  Liability Act (FELA), 45 U.S.C. §§ 51-60, the trial court properly excluded evidence that the employer changed the composition of its paint before the employee's accident because the evidence was irrelevant in light of the fact that the theory the employee was attempting to rebut—that paint-induced vertigo was the cause of his injuries—was never raised. Cooke v. CSX Transp., Inc., 408 S.W.3d 752, 2012 Ky. App. LEXIS 252 (Ky. Ct. App. December 7, 2012), review denied, Cooke v. CSX Transportation, Inc., — S.W.3d —, 2013 Ky. LEXIS 418 (Ky. Sept. 18, 2013).
Rule 408.  Compromise and offers to compromise.
Text
Evidence of:
 	(1)  Furnishing or offering or promising to furnish; or
 	(2)  Accepting or offering or promising to accept a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. Evidence of conduct or statements made in compromise negotiations is likewise not admissible. This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.
History
(Enact. Acts 1990, ch. 88, § 18; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Kentucky Law Journal.
Stipanowich, The Quiet Revolution Comes to Kentucky: A Case Study in Community Mediation, 81 Ky. L.J. 855 (1992-93).
Northern Kentucky Law Review.
Raper & Evans, A Survey of Kentucky Medical Malpractice Law., 32 N. Ky. L. Rev. 711 (2005).
NOTES TO DECISIONS

 	1. 	Worker's Compensation.
 	2. 	Eminent Domain.
 		3. 	— Inadmissibility of Plea Offers.
 	4. 	Admissibility to Prove Bias.
 	5. 	Evidence of Cross-Claim.
 	6. 	Access to books and records.
 	7. 	Applicability.
1. Worker's Compensation.
Circuit Court ruling concerning the inadmissibility of the decedent's permanent partial disability settlement figure from his worker's compensation claim was correct as a matter of law since the settlement figure was not relevant evidence under KRE 401 in determining the destruction of the decedent's power to labor and earn money and since held not to be relevant, was not admissable under KRE 402, and further, was not admissable to prove liability for the amount under this rule. It was the effects of the decedent's injury, not the percentage of occupational disability agreed to for settlement purposes, that was relevant to the decedent's power to earn money. Green River Elec. Corp. v. Nantz, 894 S.W.2d 643, 1995 Ky. App. LEXIS 45 (Ky. Ct. App. 1995).
2. Eminent Domain.
Exclusion of evidence of post-filing settlement negotiations to show a condemnor had not negotiated in good faith was not reversible error, as (1) KRS 416.550 imposed a duty to negotiate in good faith before, not after, the filing of an eminent domain petition; and (2) such evidence was cumulative of evidence that had been admitted. God's Ctr. Found., Inc. v. Lexington-Fayette Urban County Gov't, 125 S.W.3d 295, 2002 Ky. App. LEXIS 2315 (Ky. Ct. App. 2002).
3. — Inadmissibility of Plea Offers.
Supreme Court affirmed wanton murder and first-degree robbery convictions, and life sentence as second-degree persistent felony offender; the Commonwealth's plea offers to the co-defendant were not admissible mitigating evidence under the Eighth Amendment or within the interplay of KRE 408 (which provided that compromises and offers of compromise were inadmissible), and KRE 410 (which provided that withdrawn guilty pleas were not admissible against the defendant), since a plea offer was not an aspect of the character of the defendant, nor was it a circumstance of the offense, or a mitigating aspect of the record of the defendant. Neal v. Commonwealth, 95 S.W.3d 843, 2003 Ky. LEXIS 9 (Ky. 2003), review denied, — S.W.3d —, 2006 Ky. LEXIS 368 (Ky. Feb. 15, 2006).
4. Admissibility to Prove Bias.
Admissibility of evidence tending to prove the bias of a witness is a matter of relevancy and any proof that tends to expose a motivation to slant testimony one way or another satisfies the requirement of relevancy; the interest of a witness in the litigation is not collateral and may always be proved to enable the jury to estimate credibility. Therefore, a trial judge did not abuse his discretion in admitting evidence of a settlement with doctors to impeach the credibility of witnesses in a medical malpractice case. Miller v. Marymount Med. Ctr., 125 S.W.3d 274, 2004 Ky. LEXIS 13 (Ky. 2004).
Trial court erred by permitting references to a cross-claim, which was settled, by a doctor against a pharmaceutical company for fraudulent misrepresentation and gross negligence in the company's marketing of a drug that was given to the decedent because the references were admitted for the purpose of proving the company's liability. However, in light of the vast amount of persuasive evidence that was cumulative of the allegations therein, the error was not palpable as no manifest injustice resulted under KRE 103(e). Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93,  2008 Ky. LEXIS 335 (Ky. 2008), cert. dismissed, Sandoz Pharms. Corp. v. Gunderson, — U.S. —, 130 S. Ct. 30, 174 L. Ed. 2d 613, 2009 U.S. LEXIS 5035 (U.S. 2009).
5. Evidence of Cross-Claim.
Cross-claim against a pharmaceutical corporation alleging fraudulent misrepresentation and gross negligence in its marketing of a drug was improperly admitted, as it was used for the purpose of proving the corporation's liability. All of the references to the cross-claim during plaintiffs'  opening and closing statements were made in the context of the corporation's liability. Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93, 2008 Ky. LEXIS 114 (Ky. 2008).
6. Access to books and records.
Trial court properly excluded a lessee's offer to provide the owner with access to the lessee's books and records because it was a statement made in compromise negotiations and a waiver of the argument on appeal where the lessee clearly sat through the entirety of opposing counsel's closing argument without objection. Nami Res. Co., Llc v. Asher Land & Mineral, Ltd., — S.W.3d —, 2015 Ky. App. LEXIS 117 (Ky. Ct. App. 2015).
7. Applicability.
KRE. 408 did not exclude, in an employment discrimination case, a conversation between an employee's prior attorney and an employer's attorney because the conversation was not a negotiation but a verbalization of the employee's demands. Norton Healthcare, Inc. v. Lual Deng, — S.W.3d —, 2016 Ky. LEXIS 116 (Ky. 2016).
Rule 409.  Payment of medical and similar expenses.
Text
Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
History
(Enact. Acts 1990, ch. 88, § 19; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Rule 410.  Inadmissibility of pleas, plea discussions, and related statements.
Text
Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:
 	(1)  A plea of guilty which was later withdrawn;
 	(2)  A plea of nolo contendere in a jurisdiction accepting such pleas;
 	(3)  Any statement made in the course of formal plea proceedings, under either state procedures or Rule 11 of the Federal Rules of Criminal Procedure, regarding either of the foregoing pleas; or
 	(4)  Any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn. 
However, such a plea or statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.
History
(Enact. Acts 1990, ch. 88, § 20; amend. 1992, ch. 324, § 7, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. effective May 1, 2007.)

EVIDENCE RULES REVIEW COMMISSION NOTES (2007)

The overall purpose of KRE 410 is to  bar the use of certain pleas and plea discussions when later offered into evidence in a civil or criminal trial. The 2007 amendment to this provision of the Rules makes two changes. The first change is minor but substantive and the second is solely for the purpose of correcting an error made in the original enactment of the Rules.

The first change is to eliminate some language that was unwisely added to the rule during the course of its original enactment, specifically the language prohibiting the use of “a plea under Alford v. North Carolina, 394 U.S. 956 (1969)” (A so-called “Alford plea” is a guilty plea by a criminal defendant who refuses to acknowledge guilt but waives trial and accepts all the consequences of a conviction.) This added language created a question as to whether prior convictions based on “Alford pleas” might be introduced as evidence (for impeachment purposes or to prove persistent felony offender status), which the Supreme Court has resolved in favor of admissibility. See Pettiway v. Commonwealth, 860 S.W.2d 766 (Ky. 1993). The proposed change eliminates language from the rule that serves no useful purpose and simultaneously brings the Kentucky provision into alignment with its federal counterpart.

The second change is designed to correct an error that was made upon the original enactment of the Rules. By mistake, the last sentence of the provision (beginning with the words “However, such a statement is admissible:” and ending with the words “in the presence of counsel.”) has been published as an exception applicable only to subsection (4) of the rule when it was intended by drafters, the Supreme Court, and the General Assembly to be an exception applicable to all of the subsections of the rule. See Study Committee, Kentucky Rules of Evidence, Final Draft, p. 33 (Nov. 1989). The proposed change modifies the rule as needed to accomplish its original objective, while simultaneously achieving uniformity between the Kentucky and Federal Rules on this point.
Annotations

Northern Kentucky Law Review.
Heeter, Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
Cited: Porter v. Commonwealth, 892 S.W.2d 594, 1995 Ky. LEXIS 23 (Ky. 1995).
NOTES TO DECISIONS

 	1. 	Alford Plea.
 	2. 	Plea Discussions.
1. Alford Plea.
A conviction obtained by an Alford plea (North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162, 1970 U.S. LEXIS 3 (1970) is admissible as evidence in determining persistent felony offender status, just as is a conviction where the accused has entered a plea of not guilty. Pettiway v. Commonwealth, 860 S.W.2d 766, 1993 Ky. LEXIS 111 (Ky. 1993).
Defendant's argument that this rule precluded the introduction, in the sentencing phase of his trial, of evidence that he was found guilty of a felony following his plea of nolo contendere according to North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162, 1970 U.S. LEXIS 3 (1970), was misapplied, as exclusion of an “Alford” plea as an admission against interest was held in Pettiway v. Commonwealth, 860 S.W.2d 766, 1993 Ky. LEXIS 111 (Ky. 1993), to have “no relationship to the use of an ‘Alford’ plea to enhance a sentence in a persistent felony offender hearing.” The appeals court agreed with the prosecution that the same principle and logic was applicable to the sentencing phase of the trial where the jury was informed of the defendant's prior criminal record. Whalen v. Commonwealth, 891 S.W.2d 86, 1995 Ky. App. LEXIS 9 (Ky. Ct. App. 1995), overruled in part, Moore v. Commonwealth, 990 S.W.2d 618, 1999 Ky. LEXIS 50 (Ky. 1999).
2. Plea Discussions.
Although Commonwealth was not bound by plea agreement not to charge defendant as persistent felony offender because his statements were not complete and truthful, it may not use defendant's statements against him on retrial as they were made in course of plea discussions with an attorney for the prosecuting authority and are therefore protected. Roberts v. Commonwealth, 896 S.W.2d 4, 1995 Ky. LEXIS 20 (Ky. 1995).
Supreme Court affirmed wanton murder and first-degree robbery convictions, and life sentence as second-degree persistent felony offender; the Commonwealth's plea offers to the co-defendant were not admissible mitigating evidence under the Eighth Amendment or within the interplay of KRE 408 (which provided that compromises and offers of compromise were inadmissible), and KRE 410 (which provided that withdrawn guilty pleas were not admissible against the defendant), since a plea offer was not an aspect of the character of the defendant, nor was it a circumstance of the offense, or a mitigating aspect of the record of the defendant. Neal v. Commonwealth, 95 S.W.3d 843, 2003 Ky. LEXIS 9 (Ky. 2003), review denied, — S.W.3d —, 2006 Ky. LEXIS 368 (Ky. Feb. 15, 2006).
When two (2) brothers were charged with murder and one wrote the other a letter regarding his plea negotiations, the contents of the letter were not inadmissible as a statement during plea negotiations, under KRE 410, as the letter was not written to the prosecutor, and making the statements to a third party did not include them within the Rule, but the letter was properly excluded under the trial court's discretion to limit cross-examination, as the brother who wrote the letter had been extensively cross-examined about his plea bargain, under which he testified against his brother. Bratcher v. Commonwealth, 151 S.W.3d 332, 2004 Ky. LEXIS 332 (Ky. 2004).
Trial court committed reversible error by admitting defendant's taped police statement at trial because the statement should have been excluded in that it was made in the course of plea discussions with a prosecuting authority. Although a prosecuting attorney was not present in the interrogation room when the statement was made, the police interrogators in the room had been talking with a prosecuting attorney by phone when the statement was made. Kreps v. Commonwealth, 286 S.W.3d 213, 2009 Ky. LEXIS 148 (Ky. 2009).
While KRE 410 precluded the State from introducing into evidence statements made by defendant during plea negotiations, defendant's two statements were admissible because they were made after the formal plea agreement was fully negotiated and signed; thus, the statements were given in compliance with the plea agreement rather than in acceptance of it. Meece v. Commonwealth, 348 S.W.3d 627, 2011 Ky. LEXIS 93 (Ky. 2011).
When KRE 410 prohibits evidence in a criminal proceeding of a plea of guilty that was later withdrawn, it means any evidence of that plea. It is also fair to assume that references to a “plea” or “an outstanding plea agreement” within the context of a detailed statements concerning the crimes with which defendant is charged, could be understood by a lay juror as referring to a forthcoming guilty plea. Thus, such references are violative of KRE 410(1) and their admission into evidence is error. Under such circumstances, there is no distinction between evidence that a defendant intends to plead guilty and evidence that he has already done so. Meece v. Commonwealth, 348 S.W.3d 627, 2011 Ky. LEXIS 93 (Ky. 2011).
During defendant's trial for murder and tampering with physical evidence, the court did not err in admitting a detective's statements because, for purposes of KRE 410(4), the detective, a member of the Boone County, Kentucky Sheriff's Department, was not the proper party for defendant's counsel to engage in an attempt to negotiate pending felony charges in Gallatin County, Kentucky. Clutter v. Commonwealth, 364 S.W.3d 135, 2012 Ky. LEXIS 37 (Ky. 2012).
Rule 411.  Liability insurance.
Text
Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.
History
(Enact. Acts 1990, ch. 88, § 21; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Expert testimony.
 	3. 	Criminal Proceedings.
 	4. 	Other Purposes.
1. In General.
When the jury sent the trial court a message asking whether a motorist or his insurer was being sued, the court's answer, that the motorist was the defendant, while not optimal, did not constitute reversible error. The court probably should have advised the jury that “whether or not a person is insured is not relevant to your duties as a juror.” Robinson v. Lansford, 222 S.W.3d 242, 2006 Ky. App. LEXIS 322 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 146 (Ky. Ct. App. 2007).
2. Expert testimony.
In medical malpractice action the trial court did not abuse its discretion by ruling inadmissible evidence that the defendant-physician and his expert witness shared the same liability carrier. The mere fact that two physicians share a common insurance carrier, absent a more compelling degree of connection, does not clearly evidence bias by the expert and its arguable relevance or probative value is insufficient to outweigh the well-established rule as to the existence of insurance. Wallace v. Leedhanachoke, 949 S.W.2d 624, 1996 Ky. App. LEXIS 178 (Ky. Ct. App. 1996).
In a medical negligence action, the trial court properly admitted evidence showing that both the defendant doctor and one of his experts had the same medical malpractice insurer, as the evidence was being used to show the expert's extreme bias towards medical malpractice cases, which was a legitimate consideration for the jury in evaluating his testimony, and when combined with the expert's personal relationship to the doctor, provided a sufficient basis for the trial court to find that the testimony was admissible. Woolum v. Hillman, — S.W.3d —, 2008 Ky. App. LEXIS 138 (Ky. Ct. App. 2008), aff'd, 329 S.W.3d 283, 2010 Ky. LEXIS 262 (Ky. 2010).
In a medical malpractice action, the fact that the doctor's expert witness was covered by the same liability insurer as the doctor was admissible under KRE 411 because it was probative of potential prejudice. Woolum v. Hillman, 329 S.W.3d 283, 2010 Ky. LEXIS 262 (Ky. 2010).
3. Criminal Proceedings.
In a prosecution for first degree assault and DUI, no reversible error occurred when the victim gave unsolicited testimony that the defendant had no automobile liability insurance where the court admonished the jury to disregard such testimony. Justice v. Commonwealth, 987 S.W.2d 306, 1998 Ky. LEXIS 164 (Ky. 1998).
In a prosecution for driving under the influence, second-degree manslaughter, first-degree assault, and first-degree wanton endangerment, the trial court did not err by not severing a charge of violating automobile liability insurance requirements. Although evidence regarding the lack of liability insurance coverage was inadmissible to show that defendant acted negligently or otherwise wrongfully under KRE 411, such evidence was necessarily admissible to prove a violation of automobile liability insurance requirements, and all of defendant's charges stemmed from a single set of circumstances. Ison v. Commonwealth, 271 S.W.3d 533, 2008 Ky. App. LEXIS 301 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 351 (Ky. Jan. 14, 2009).
4. Other Purposes.
In a personal injury suit, the trial court abused its discretion by not allowing plaintiff to cross-examine an investigator for defendant's insurer as to potential bias due to her employment, or to even ask her the identity of her employer. Under the KRE 403 balancing test, the probative value of evidence of the witness's possible bias outweighed the prejudice entailed by admitted evidence relating to liability insurance under the “other purposes” clause of KRE 411. Baker v. Kammerer, 187 S.W.3d 292, 2006 Ky. LEXIS 70 (Ky. 2006).
Protection against excessive use of the “other purposes” clause of KRE 411 is provided by KRE 403, which requires the trial court to conduct a case-by-case balancing of probative value against undue prejudice. Baker v. Kammerer, 187 S.W.3d 292, 2006 Ky. LEXIS 70 (Ky. 2006).
Rule 412.  Rape and similar cases — Admissibility of victim's character and behavior.
Text
(a)  Evidence generally inadmissible.  The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):
 	(1)  Evidence offered to prove that any alleged victim engaged in other sexual behavior.
 	(2)  Evidence offered to prove any alleged victim's sexual predisposition.
(b)  Exceptions: 
 	(1)  In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:
 		(A)  evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;
 		(B)  evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and
 		(C)  any other evidence directly pertaining to the offense charged.
 	(2)  In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. Evidence of an alleged victim's reputation is admissible only if it has been placed in controversy by the alleged victim.
(c)  Procedure to determine admissibility. 
 	(1)  A party intending to offer evidence under subdivision (b) must:
 		(A)  file a written motion at least fourteen (14) days before trial specifically describing the evidence and stating the purpose for which it is offered unless the court, for good cause requires a different time for filing or permits filing during trial; and
 		(B)  serve the motion on all parties and notify the alleged victim or, when appropriate, the alleged victim's guardian or representative.
 	(2)  Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard. The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise.
History
(Enact. Acts 1990, ch. 88, § 22; amend. 1992, ch. 324, § 29, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. effective July 1, 2003.)
Annotations

Cited: Dennis v. Commonwealth, 306 S.W.3d 466,  2010 Ky. LEXIS 66 (Ky. 2010).
NOTES TO DECISIONS

 	1. 	Past Sexual Relationship.
 	2. 	Discretion of Court.
 	3. 	Evidence Properly Excluded.
 	4. 	Sexual Behavior.
 	5. 	Past Sexual Behavior.
1. Past Sexual Relationship.
In prosecution for rape, given circumstances which included the passage of about seven years since alleged sexual relationship between defendant and prosecuting witness when they were single and allegedly dating, Circuit Court was within discretion in ruling that relationship between parties was too remote to be relevant and its probative value was outweighed by prejudice. Commonwealth v. Dunn, 899 S.W.2d 492, 1995 Ky. LEXIS 70 (Ky. 1995).
Subsection (c)(3) of this rule clearly vests a circuit court with the discretion to refuse to permit remote evidence of alleged past sexual relationship between the accused and the alleged victim. Commonwealth v. Dunn, 899 S.W.2d 492, 1995 Ky. LEXIS 70 (Ky. 1995).
The trial court did not err in excluding as “pure speculation” more prejudicial than probative a rape victim's roommate's testimony that the victim and the accused had engaged in a sexual relationship prior to the alleged rape; the roommate had no actual knowledge of such relationship, having only witnessed the two go into the victim's room “to talk” and having never witnessed affectionate behavior or sexual activity between the two. The trial court also exercised sound discretion when it excluded evidence of a second, subsequent rape of the victim because the incident was not proved false and because its prejudicial effect outweighed its probative value, which was lessened by having occurred after the crime in issue. Hall v. Commonwealth, 956 S.W.2d 224, 1997 Ky. App. LEXIS 116 (Ky. Ct. App. 1997).
Evidence of the victim's past sexual encounter was relevant to provide an explanation for why she had a loose vaginal opening, and to rebut the inference of guilt; thus, the trial court erred in refusing to let defense counsel question the victim about her prior sexual experience. Anderson v. Commonwealth, 63 S.W.3d 135, 2001 Ky. LEXIS 164 (Ky. 2001).
2. Discretion of Court.
Where the proposed evidence did not directly relate to the sexual abuse and rape charges, the trial judge did not abuse his discretion or commit reversible error when he refused to allow the defendant-father to offer letters written by the stepdaughter to her boyfriend for the purpose of introducing evidence of her past sexual behavior. Violett v. Commonwealth, 907 S.W.2d 773, 1995 Ky. LEXIS 129 (Ky. 1995), cert. denied, Violett v. Kentucky, 522 U.S. 1151, 118 S. Ct. 1172, 140 L. Ed. 2d 181, 1998 U.S. LEXIS 1545, 66 U.S.L.W. 3576 (1998).
3. Evidence Properly Excluded.
Handwritten notes written by a former owner of a day care center regarding behavior of a child sexual abuse victim were properly excluded in the child's sexual abuse case because they did not tend to prove any other cause for the victim's vaginal abnormalities, evidence offered to prove consent is immaterial when the victim is less than twelve years of age, and because the evidence concerned events which occurred three years prior to the indicted offenses. Stringer v. Commonwealth, 956 S.W.2d 883, 1997 Ky. LEXIS 149 (Ky. 1997), cert. denied, Stringer v. Kentucky, 523 U.S. 1052, 118 S. Ct. 1374, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2234, 66 U.S.L.W. 3640 (1998).
Evidence that a victim previously claimed he had sexual activity with a preacher introduced to show other false accusations by the victim was properly excluded because it could not be said that the allegation was demonstrably false, and, even if it was demonstrably false, the probative value of the evidence did not outweigh its prejudicial effect. Berry v. Commonwealth, 84 S.W.3d 82, 2001 Ky. App. LEXIS 1052 (Ky. Ct. App. 2001).
Exclusion of evidence regarding the victim's past accusations of rape was proper because there was no proof that the prior allegations were demonstrably false. Capshaw v. Commonwealth, 253 S.W.3d 557, 2007 Ky. App. LEXIS 375 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2008 Ky. LEXIS 546 (Ky. June 11, 2008), cert. denied, Capshaw v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2008 U.S. LEXIS 8225 (2008).
Restrictions imposed by the state trial court on the cross-examination of a victim pursuant to the Rape Shield Law, KRE 412, did not violate the Sixth Amendment because the questions concerned the victim's general character and credibility rather than her motive, bias, or prejudice. Morningstar v. Haney, 625 F. Supp. 2d 434, 2008 U.S. Dist. LEXIS 55547 (E.D. Ky. 2008).
Trial court did not err by refusing to allow defendant to question the alleged minor victim of sexual abuse about the victim's prior false allegation of sexual misconduct against another individual or by failing to hold a hearing to determine the admissibility of the evidence because the prior allegation was made when the alleged victim was six years old, while the alleged offenses by defendant occurred while the alleged victim was in the alleged victim's teenage years. The prejudicial effect of the evidence outweighed its probative value, causing the evidence to fail the balancing test necessary for its admission. Kreps v. Commonwealth, 286 S.W.3d 213, 2009 Ky. LEXIS 148 (Ky. 2009).
In defendant's rape trial, the trial court did not err in refusing to permit defendant to elicit testimony from the victim regarding her sexual experiences after she ran away after being raped by defendant because it was little more than conjecture to argue that the victim falsified the allegations against defendant to cover up the possible consequences of her sexual experiences during the time away from home or to avoid being punished for having run away and because defendant failed to establish that the victim's sexual behavior several months after she was raped was directly pertained to the charges against him. Cecil v. Commonwealth, 297 S.W.3d 12,  2009 Ky. LEXIS 245 (Ky. 2009).
Exclusion of evidence of abuse of the victims by a different family member was proper in defendant's trial for first degree sexual abuse because defendant not only failed to comply with the notice requirements of KRE 412, but made no attempt to offer evidence to establish that the accusations against the other family member were untrue; further, the facts as alleged, even if true, did not present a viable defense. Abuse by the other family member would not have exonerated defendant from his crimes because, while the evidence may have tended to prove there was an additional perpetrator, it did not tend to establish there was an alternative perpetrator. Adkins v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 67 (Ky. Ct. App. 2009), review denied and ordered not published, — S.W.3d —, 2010 Ky. LEXIS 29 (Ky. Jan. 13, 2010).
Trial court properly rejected defendant's argument that the rape shield law, KRE 412, did not apply to the victim in that she was a minor and was presumed not to have consented to sexual activity because the rape shield law applied to minors as well as to adults. Montgomery v. Commonwealth, 320 S.W.3d 28, 2010 Ky. LEXIS 68 (Ky. 2010).
In defendant's trial on a charge of first-degree sexual abuse under KRS 510.110 involving his teenaged stepdaughter, the trial court properly refused to allow defendant to introduce the victim's sexually explicit notes to school friends, sexual content contained on her myspace web page, and evidence that she behaved in a sexually suggestive manner toward her brother's friends because such evidence pertained to the victim's character and did not directly pertain to the charged offenses. As such, the evidence was not admissible under the exception to the rape shield law set forth under KRE 412(b)(1)(C). Montgomery v. Commonwealth, 320 S.W.3d 28, 2010 Ky. LEXIS 68 (Ky. 2010).
Testimony of alleged consensual anal intercourse between defendant and the victim was properly excluded, as the probative value of the evidence was low, because it had little bearing on whether the victim consented to have intercourse with defendant at the time in question, especially since defendant was permitted to testify about defendant's alleged sexual encounters with the victim in the hours leading up to the rape. Mayo v. Commonwealth, 322 S.W.3d 41,  2010 Ky. LEXIS 243 (Ky. 2010).
In defendant's sexual abuse case, the court properly applied KRE 412 to exclude defendant's proposed evidence that the child had been exposed to pornography because the fact that the child might have seen pornography before did not reflect on the fact that defendant had sexual contact with the child to the extent that she suffered abrasion injuries in her genital area. Howard v. Commonwealth, 318 S.W.3d 607, 2010 Ky. App. LEXIS 41 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2010 Ky. LEXIS 608 (Ky. Sept. 15, 2010).
Trial court properly applied the rape shield law and did not violate defendant's constitutional right to present a full and complete defense because the testimony at issue did not fit any of the Rule's exceptions and was offered to cast doubt on the victim's testimony regarding his alleged prior sexual behavior and his alleged sexual predisposition Minter v. Commonwealth, 415 S.W.3d 614,  2013 Ky. LEXIS 635 (Ky. 2013).
Trial court did not err in excluding evidence of the victim's incidental exposure to pornographic websites because defendant's offer of proof did not demonstrate that the victim was previously exposed to the sort of sexual acts she described in her allegations of abuse; there was no evidence of the actual content of the websites the victim purportedly saw, and merely seeing images of naked people did not provide an alternate source of her knowledge of the specific sexual behaviors she described. Basham v. Commonwealth, — S.W.3d —, 2014 Ky. LEXIS 611 (Ky. 2014).
4. Sexual Behavior.
Trial court did not abuse its discretion in allowing defendant to introduce evidence of an alleged rape victim's sexual fantasies about the defendant, her multiple appearances at the police station where he was employed, her acts of flirting with him at the police station, and her continued relationship with that police department after the alleged incident; that evidence was not protected by the rape shield law at KRE 412. The flirtation and her discussing sexual fantasies about defendant were not merely sexual predisposition, but were sexual behavior, and he appearances at the police station were direct evidence linked to the offense itself. Commonwealth v. Young, 182 S.W.3d 221, 2005 Ky. App. LEXIS 282 (Ky. Ct. App. 2005).
Evidence offered by a psychiatric hospital (even though offered primarily on the issue of damages) in order to attempt to show the extent of a patient's preexisting injury, necessarily produced proof that the patient engaged in other sexual behavior and implicated an alleged sexual predisposition. Thus, KRE 412 applied. Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
Balancing the probative value versus the danger of undue prejudice under KRE 403 is unnecessary in determining whether sexual activity evidence is otherwise admissible. This test is contained within the language of KRE 412 under the concept of “unfair prejudice.” Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
Patient's medical records during her treatment at a psychiatric hospital, as well as evidence of her sexual history within the context of the issues and evidence presented at trial, was highly probative in regards to the issues of consent and damages; her comments that she had “sex” at the hospital, rather than being “raped,” was relevant to issues of consent, while the remainder of the evidence was relevant to the issues of damages. Its prejudicial value was minimal on the relevant KRE 403 considerations of confusion of the issues, or misleading the jury, or by consideration of undue delay, or needless presentation of cumulative evidence. Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
Exclusion of a psychiatric patient's medical records during the term of her treatment within the context of the issues raised by the evidence, was not warranted under KRE 412; there was no unfair prejudice. To the extent the jury found a sexual event to have been non-consensual, it was unlikely that the evidence contained within the records dealing with her sexuality would suggest a decision on any improper basis; if the jury found the sexual event was consensual, then the damage to the patient's case would be by virtue of the consent rather than the evidence of the medical records. Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
5. Past Sexual Behavior.
Defendant was denied a right to present a defense and consequently, a fair trial when the trial court excluded evidence of prior sexual contact between the complaining witness and her brother without conducting any hearing to determine the relevance of such evidence. Barnett v. Commonwealth, 828 S.W.2d 361, 1992 Ky. LEXIS 61 (Ky. 1992) (decided under prior rule).
In the case of a sexually active adult who claims to be the victim of rape, medical findings that she frequently engages in intercourse would not be probative of the crime charged; however, in the case of a female child who is presumed not to be sexually active, and with whom any sexual contact is prohibited, a medical finding of frequent sexual activity establishes the relevance of evidence that the perpetrator is one other than the person charged. Barnett v. Commonwealth, 828 S.W.2d 361, 1992 Ky. LEXIS 61 (Ky. 1992) (decided under prior rule).
The evidence of prior sexual contact between the victim and her brother was placed in the record by avowal as a result of the trial court's ruling that the evidence was precluded by former law regarding admissibility of evidence of prior sexual conduct or habits of complaining witness; all of this evidence came into his possession less than two days before the trial, making it impossible for him to timely move for a hearing to determine its admissibility; as defendant conceded to the trial court that the evidence was precluded by such former law, no hearing on admissibility of the evidence was held which was manifest injustice; omission of the evidence concerning the ongoing sexual activity between the complaining witness and her brother was devastating to defendant in light of the testimony of the examining physician who expressed findings of chronic sexual contact and, without objection, identified defendant as the guilty party; the possibility that the victim had engaged in ongoing sexual conduct with her sibling was not revealed to the physician during his examination and interview of the victim; this revelation may have caused the physician to qualify or omit his branding of the defendant as the assailant. Barnett v. Commonwealth, 828 S.W.2d 361, 1992 Ky. LEXIS 61 (Ky. 1992) (decided under prior rule).
In a trial on the charges of complicity to use a minor in a sexual performance, it was not error for the trial court to exclude testimony of the oldest stepdaughter that she had requested birth control devices and that the second oldest stepdaughter had prior sexual activities with individuals other than the defendant. Gilbert v. Commonwealth, 838 S.W.2d 376, 1991 Ky. LEXIS 155 (Ky. 1991) (decided under prior rule).
Impeachment of a minor victim on a prior inconsistent statement as to whether she had been a virgin before the abuse by defendants would have violated KRE 412. The state of the victim's virginity was not relevant to the claims against defendants, and this was the type of information that the Rape Shield Law was designed to exclude to prevent the victim from being made a defendant at the trial. Woodard v. Commonwealth, 219 S.W.3d 723, 2007 Ky. LEXIS 91 (Ky. 2007).
Evidence that a psychiatric patient was molested at age 14 by her father and that her many sexual relationships caused her to express feelings of shame, guilt and lack of self-esteem, all strongly related to the issue of damages. Any damage she suffered prior to the time of the alleged sexual contact with the psychiatric hospital's orderly was highly relevant to the question of what damages the patient suffered as a result of that event; thus, in the balancing required under KRE 412(b)(2), the probative value of the evidence excluded would necessarily be high when weighed in regards to the appropriate issues of consent and damages. Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
Evidence of a false allegation of sexual assault is not, in a literal sense, evidence offered to prove that any alleged victim engaged in other sexual behavior or evidence offered to prove any alleged victim's sexual predisposition, the two categories that KRE 412 addresses; however, an assertion that a victim has made a false allegation implicates KRE 412 because of the danger that the underlying purpose of the rule–to protect victims of sexual misconduct from unwarranted attacks based on their sexual history–may be circumvented. Inquiry into a purportedly false allegation has the potential to shift the focus from the real issues and effectively put the victim on trial, and if the victim is telling the truth about the prior allegation, then the evidence would clearly fit under the other sexual behavior category of KRE 412(a)(1); because of these concerns, KRE 412 does apply to evidence of a prior false allegation, and the proponent of evidence of a false allegation is required to make a preliminary showing that the prosecuting witness made a prior accusation and that the accusation was in fact false. Dunn v. Commonwealth, 360 S.W.3d 751, 2012 Ky. LEXIS 8 (Ky. 2012).
Trial court erred when it found, without reviewing a video tape of a 2009 interview of an alleged sodomy victim, that 10 allegations against defendant and others were not demonstrably false under KRE. 412(a); the victim testified that he had lied to therapists about whether he had attempted to rape a girl and that he had told several different stories about a “man on the railroad tracks” who allegedly had sex with him. Perry v. Commonwealth, 390 S.W.3d 122, 2012 Ky. LEXIS 168 (Ky. 2012).
ARTICLE V.
PRIVILEGES
Rule 501.  General rule. 
Rule 502.  [Number not yet utilized.] 
Rule 503.  Lawyer-client privilege. 
Rule 504.  Husband-wife privilege. 
Rule 505.  Religious privilege. 
Rule 506.  Counselor-client privilege. 
Rule 507.  Psychotherapist-patient privilege. 
Rule 508.  Identity of informer. 
Rule 509.  Waiver of privilege by voluntary disclosure. 
Rule 510.  Privileged matter disclosed under compulsion or without opportunity to claim privilege. 
Rule 511.  Comment upon or inference from claim of privilege — Instruction. 
Rule 501.  General rule.
Text
Except as otherwise provided by Constitution or statute or by these or other rules promulgated by the Supreme Court of Kentucky, no person has a privilege to:
 	(1)  Refuse to be a witness;
 	(2)  Refuse to disclose any matter;
 	(3)  Refuse to produce any object or writing; or
 	(4)  Prevent another from being a witness or disclosing any matter or producing any object or writing.
History
(Enact. Acts 1990, ch. 88, § 23; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Heeter, Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
Cited: Commonwealth v. Chauvin, 316 S.W.3d 279,  2010 Ky. LEXIS 146 (Ky. 2010).
Rule 502.  [Number not yet utilized.]
Rule 503.  Lawyer-client privilege.
Text
(a)  Definitions.  As used in this rule:
 	(1)  “Client” means a person, including a public officer, corporation, association, or other organization or entity, either public or private, who is rendered professional legal services by a lawyer, or who consults a lawyer with a view to obtaining professional legal services from the lawyer.
 	(2)  “Representative of the client” means:
 		(A)  A person having authority to obtain professional legal services, or to act on advice thereby rendered on behalf of the client; or
 		(B)  Any employee or representative of the client who makes or receives a confidential communication:
 		 	(i)  In the course and scope of his or her employment;
 		 	(ii)  Concerning the subject matter of his or her employment; and
 		 	(iii)  To effectuate legal representation for the client.
 	(3)  “Lawyer” means a person authorized, or reasonably believed by the client to be authorized to engage in the practice of law in any state or nation.
 	(4)  “Representative of the lawyer” means a person employed by the lawyer to assist the lawyer in rendering professional legal services.
 	(5)  A communication is “confidential” if not intended to be disclosed to third persons other than those to whom disclosure is made in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication.
(b)  General rule of privilege.  A client has a privilege to refuse to disclose and to prevent any other person from disclosing a confidential communication made for the purpose of facilitating the rendition of professional legal services to the client:
 	(1)  Between the client or a representative of the client and the client's lawyer or a representative of the lawyer;
 	(2)  Between the lawyer and a representative of the lawyer;
 	(3)  By the client or a representative of the client or the client's lawyer or a representative of the lawyer to a lawyer or a representative of a lawyer representing another party in a pending action and concerning a matter of common interest therein;
 	(4)  Between representatives of the client or between the client and a representative of the client; or
 	(5)  Among lawyers and their representatives representing the same client.
(c)  Who may claim the privilege.  The privilege may be claimed by the client, the client's guardian or conservator, the personal representative of a deceased client, or the successor, trustee, or similar representative of a corporation, association, or other organization, whether or not in existence. The person who was the lawyer or the lawyer's representative at the time of the communication is presumed to have authority to claim the privilege but only on behalf of the client.
(d)  Exceptions.  There is no privilege under this rule:
 	(1)  Furtherance of crime or fraud.  If the services of the lawyer were sought or obtained to enable or aid anyone to commit or plan to commit what the client knew or reasonably should have known to be a crime or fraud;
 	(2)  Claimants through same deceased client.  As to a communication relevant to an issue between parties who claim through the same deceased client, regardless of whether the claims are by testate or intestate succession or by transaction inter vivos;
 	(3)  Breach of duty by a lawyer or client.  As to a communication relevant to an issue of breach of duty by a lawyer to the client or by a client to the lawyer;
 	(4)  Document attested by a lawyer.  As to a communication relevant to an issue concerning an attested document to which the lawyer is an attesting witness; and
 	(5)  Joint clients.  As to a communication relevant to a matter of common interest between or among two (2) or more clients if the communication was made by any of them to a lawyer retained or consulted in common, when offered in an action between or among any of the clients.
History
(Enact. Acts 1990, ch. 88, § 25; amend. 1992, ch. 324, § 8, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Legislative Research Commission Note.
(6/8/2011). When this rule was enacted in 1990, it was intended to mirror Section 502 of the Uniform Rules of Evidence Act which was recommended for enactment in all the states by the National Conference of Commissioners on Uniform State Laws. Section 502, subsection (b)(3) contained the words “to a lawyer or a representative of a lawyer” preceding the word “representing.” However, that phrase was omitted during the drafting of 1990 HB 214, Section 25 (1990 Ky. Acts ch. 88) because the drafter apparently erroneously considered it to be duplicative of the prior text and an error in the language of the Uniform Rule. It is clear to the Reviser of Statutes that it is not duplicative since it is describing to whom a privileged communication may be made. The Reviser of Statutes has reinserted that phrase into subsection (b)(3) to correct that manifest clerical or typographical error under the authority of KRS 7.136.
Kentucky Law Journal.
Underwood and Underwood, The Attorney-Client and Work Product Privileges: The Case for Protecting Internal Investigations on the University Campus, 90 Ky L.J. 531 (2001-02).
Article: The Anticipation Misconception, 99 Ky. L.J. 9 (2010/2011).
Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Elliot, Kentucky's Environmental Self-Audit Privilege: State Protection Or Increased Federal Scrutiny?, 23 N. Ky. L. Rev. 1 (1995).
2010 General Law Issue: Article: Legal Ethics in the Employment Law Context: Who is the Client?, 37 N. Ky. L. Rev. 1 (2010).
Opinions of Attorney General. Since the general counsel of Department of Insurance represents the Commissioner of Insurance as rehabilitator and outside attorneys appointed by the court also represent the Commissioner as the rehabilitator, each represents the same client, and confidential communications between them made for the purpose of facilitating the rendition of professional legal services are protected from disclosure by attorney-client privilege; therefore, the Department of Insurance properly denied request of newspaper reporter for correspondence between general counsel of department and outside counsel since the documents requested were protected from disclosure by the attorney-client privilege of this rule and are therefore exempt from public inspection under subdivision (1)(k) of KRS 61.878. OAG 93-ORD-139.
Documents which were submitted to University Administrator by the Office of Legal Counsel relative to the university's meeting policy and which were the basis for administrator's memorandum to requester of documents, were not shielded by the attorney-client privilege. OAG 94-ORD-108.
Travel expense records do not, in general, disclose communications by the client or attorney in relation to the specific matter for which the attorney was retained, and where there has been little or no effort to insure confidentiality in the handling of the records, or to protect the information contained therein from general disclosure, the assertion of attorney/client privilege fails to protect such records from public inspection. OAG 95-ORD-18.
Although the attorney client privilege, codified at this Rule, is deemed incorporated into the Open Records Act by operation of KRS 61.878(1)(l), the privilege does not extend to contracts and billing records of attorneys working for a public agency. OAG 97-ORD-66.
The Kentucky Revenue Cabinet properly denied a request by an employee for disclosure of documents pertaining to the requester's EEO complaint against the cabinet. OAG 99-ORD-14.
With one exception, the Department of Insurance properly partially denied a request for records relating to an inquiry that was conducted concerning a forgery complaint against an employee of the department; the withheld documents, with one exception, were preliminary drafts or notes and, therefore, were exempt from disclosure under subsections (1)(i) and (1)(l). OAG 99-ORD-206.
Where the description of legal services in the billing statements contained privileged attorney-client communications and the mental impressions of legal counsel, the agency properly exercised its prerogative to redact information from its attorney billing records that would disclose substantive matters protected by the attorney-client privilege (SCR 3.130(1.6)) and the attorney work product doctrine (CR 26.02(3) and KRE 503), in tandem with KRS 61.878(1)(l). OAG 03-ORD-237.
Because the email communication was generated by the Mayor's special counsel for the purpose of providing legal services to “representatives of the client,” consisting of the executive director and director of project development for the agency, and members of the Mayor's staff, and since it contained advice on the legal ramification of the inquiry which prompted it, the communication satisfied the first and second parts of the three part test found in KRE 503. The Metro Government properly denied this portion of the open records request. OAG 03-ORD-243.
Where Kentucky Retirement System's proof demonstrates that the law firm has been retained by the Board of Trustees to provide legal and business advice, and that the disputed report was generated within the course and scope of that employment, relating directly to the subject matter upon which professional advice was sought, and since the confidentiality of the report has been maintained from its creation to the present, and that its contents have only been shared with the Board during a closed session of that body, KRS properly withheld the report under authority of KRS 61.878(1)(l) and KRE 503. OAG 04-ORD-149.
The Cabinet erred in adopting a policy of blanket exclusion relative to the responsive e-mails and any unidentified responsive records on the basis of the attorney-client privilege. The Cabinet has provided only a bare assertion in support of its claim that unidentified responsive records, including e-mails, constitute privileged attorney-client communications, and has not identified the records or groups of records withheld or adequately explained how the privilege applies to those records as required by KRS 61.880(1) and KRE 503. OAG 04-ORD-187.
Cited: Hahn v. Univ. of Louisville, 80 S.W.3d 771, 2001 Ky. App. LEXIS 84 (Ky. Ct. App. 2001); Rodriguez v. Commonwealth, 87 S.W.3d 8, 2002 Ky. LEXIS 197 (Ky. 2002); Howard v. Commonwealth, 318 S.W.3d 607, 2010 Ky. App. LEXIS 41 (Ky. Ct. App. 2010); Norsworthy v. Castlen, 323 S.W.3d 764, 2010 Ky. App. LEXIS 146 (Ky. Ct. App. 2010).
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1. Source of Relationship.
A lawyer-client relationship may arise from the conduct of the parties involved and not only through contract; a key to making such determination is whether confidential information is disclosed to the attorney in question. Lovell v. Winchester, 941 S.W.2d 466, 1997 Ky. LEXIS 8 (Ky. 1997).
Records that a fired program coordinator requested from an urban county government were privileged as information obtained during an investigation conducted by a law firm that was acting as the urban government's attorney; therefore, the information was not discoverable. Meriwether v. Lexington-Fayette Urban County Gov't, 2002 Ky. App. LEXIS 1 (Ky. Ct. App. 2002), review denied, 2003 Ky. LEXIS 60 (Ky. 2003).
2. Paralegals.
The attorney-client privilege applies with equal force to any information sought to be obtained from a paralegal working with or for a party's counsel as it would to information sought to be obtained from the counsel. Wal-Mart Stores v. Dickinson, 29 S.W.3d 796, 2000 Ky. LEXIS 118 (Ky. 2000).
3. Insurers and Insureds.
In an action arising from a motor vehicle accident involving a taxicab owned by a corporation that was a self-insured entity, the attorney-client privilege did not bar the disclosure of a statement about the accident made by the taxicab driver to the corporation's safety department since the relationship between rhe corporation, as a self-insured entity, and the driver was not analogous to that of an insurer to an insured. Haney v. Yates, 40 S.W.3d 352, 2000 Ky. LEXIS 156 (Ky. 2000).
4. Burden of Proof.
Pursuant to KRE 503, a trial court properly excluded confidential communications between a former employee of appellee company and an attorney who had represented the company in a co-worker's civil rights suit, because the employee did not meet her burden to prove that crime or fraud was being furthered or that there had been any breach of duty. Greenwell v. Unified Foodservice Purchasing Co-Op, LLC, 2005 Ky. App. LEXIS 79 (Ky. Ct. App. 2005), review denied, 2005 Ky. LEXIS 276 (Ky. 2005).
The Court of Appeals abused its discretion by denying a writ of prohibition to a hospital in a medical negligence action with regard to a trial court order requiring the hospital to produce the recorded statements of two (2) nurses that were made, at the request of the hospital's attorney, via an interview by the hospital's risk manager after a newborn died at the hospital. The fact that the plaintiff had no other alternative to obtain the information did not override the attorney-client privilege held by the hospital. St. Luke Hosps., Inc. v. Kopowski, 160 S.W.3d 771, 2005 Ky. LEXIS 134 (Ky. 2005).
5. Privilege Enforced.
Kentucky Court of Appeals abused its discretion by denying a writ of prohibition to a hospital in a medical negligence action with regard to a trial court order requiring the hospital to produce the recorded statements of two (2) nurses that were made, at the request of the hospital's attorney, via an interview by the hospital's risk manager after a newborn died at the hospital. Fact that plaintiffs had no other alternative to obtain the information did not override the attorney-client privilege held by the hospital. St. Luke Hosps., Inc. v. Kopowski, 160 S.W.3d 771, 2005 Ky. LEXIS 134 (Ky. 2005).
Attorney-client privileged communications do not fall within the ambit of CR 26, and are not discoverable even when the information is essential to the underlying case and cannot be obtained from another source; the fact that a party failed to create a privilege log summarizing the materials it claimed were privileged before submitting the materials for the lower court's review was not fatal to its claim of privilege because the appellant failed to cite to any Kentucky authority requiring the preparation of such a privilege log. Leggett v. Sprint Communs. Co., L.P., — S.W.3d —, 2005 Ky. App. LEXIS 255 (Ky. Ct. App. 2005), aff'd in part, rev'd in part, 307 S.W.3d 109,  2010 Ky. LEXIS 64 (Ky. 2010).
Per KRE 503(d), a defendant's claim that his lawyer breached a professional duty to defendant rendered non-privileged any communication relevant to the issue of that alleged breach of professional duty. Simmons v. Simpson, — F. Supp. 2d —, 2009 U.S. Dist. LEXIS 122388 (W.D. Ky. 2009).
Circuit court did not err in denying an employee's request to depose a university's former counsel where there was no evidence of a legal fraud being committed, but simply testimony from an administrative staff officer that the university's former counsel allegedly advised her not to discuss the employee's lawsuit against the university with anybody. Lindsey v. Bd. of Trs. of the Univ. of Ky., — S.W.3d —, 2018 Ky. App. LEXIS 74 (Ky. Ct. App. 2018).
6. Experts.
Supreme Court of Kentucky had ample grounds to conclude that testimony concerning a communication between petitioner, who was ultimately convicted of capital murder, and an expert, who was a clergy member, violated the attorney client privilege under former KRS 421.210(4) (repealed 1992) because petitioner's communications to the expert did not originate in confidence that they would not be disclosed at a later time. Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
Because there was evidence that prospective co-counsel provided a doctor with work product prior to the doctor deciding to be a witness for opposing counsel, there was great risk that the doctor's testimony could violate the attorney-client privilege, the alleged injured persons were without an adequate remedy by appeal or otherwise, and allowing the doctor to testify would result in a substantial miscarriage of justice, the petition for a writ of mandamus was granted. Sowders v. Lewis, 241 S.W.3d 319, 2007 Ky. LEXIS 271 (Ky. 2007).
7. Crime-fraud Exception.
Kentucky has judicially grafted United States v. Zolin,  491 U.S. 554, 563, 109 S. Ct. 2619, 105 L. Ed. 2d 469, 1989 U.S. LEXIS 3117 (1989) and its evidentiary standards onto the crime-fraud exception now set forth in KRE 503(d)(1); a litigant in Kentucky who desires to obtain discovery of information asserted to be protected by the attorney-client privilege, or any other privilege, must first persuade the trial court by a preponderance of the evidence that the desired information either falls outside the scope of the privilege, or that an exception to the privilege exists. Once this showing by a preponderance of the evidence is made, the trial court has the discretion to conduct an in camera review of the materials to determine if such privilege exists or whether an exception justifies the removal of the privilege. Invesco Institutional (N.A.), Inc. v. Paas, 244 F.R.D. 374, 2007 U.S. Dist. LEXIS 41572 (W.D. Ky. 2007).
8. Billing Statements.
The Governor's administration was properly ordered to release service description statements on attorney billing records reflecting the general nature of legal services rendered by nongovernmental lawyers retained in connection with an investigation of hiring practices. Such statements were not protected by the attorney-client privilege of KRE 503, and the trial court's solution of allowing the administration to submit descriptions it believed to be privileged for in camera  review balanced the administration's interest in the confidentiality of privileged materials and the public interest in disclosure. Commonwealth v. Scorsone, — S.W.3d —, 2008 Ky. App. LEXIS 18 (Ky. Ct. App. 2008), substituted opinion, 251 S.W.3d 328, 2008 Ky. App. LEXIS 40 (Ky. Ct. App. 2008).
Blanket redaction of descriptions of particular services rendered by nongovernment lawyers to various agencies in the Governor's administration was improper under the Open Records Act, KRS 61.870 to 61.884, as the attorney-client privilege under KRE 503 did not apply to every communication between an attorney and a client. Commonwealth v. Scorsone, 251 S.W.3d 328, 2008 Ky. App. LEXIS 40 (Ky. Ct. App. 2008), rehearing denied, — S.W.3d —, 2008 Ky. App. LEXIS 77 (Ky. Ct. App. Mar. 10, 2008).
9. Waiver.
Under KRE 503, the coal miners impliedly waived the attorney-client privilege to the extent that they placed their communications with their attorney at issue, and the information that the manufacturers sought to gain by deposing the attorney was highly relevant; there was no other means of obtaining information and it was crucial to preparation of the case. 3M Co. v. Engle, 328 S.W.3d 184, 2010 Ky. LEXIS 294 (Ky. 2010).
Because a public accounting firm was able to obtain discovery of its clients'  communications with an outside tax firm regarding an independent review of the public accounting firm's tax opinion letter to the clients, based upon the clients'  limited waiver of privilege discovery, the accounting firm was not unfairly prejudiced by the finding that the clients did not fully waive their attorney-client privilege with the tax firm. Grant Thornton, LLP v. Yung, — S.W.3d —, 2016 Ky. App. LEXIS 164 (Ky. Ct. App. 2016).
10. Employees
Hospital failed to show that an Investigative Case Report and a Risk Occurrence Report that had been prepared by its attorneys about an incident involving a patient's suicide were covered by the attorney-client privilege under KRE. 503 because the documents were not submitted for an in camera inspection or an offer of proof and it was not shown that the employees'  statements were made in the scope of their employment, or that employee statements were even in the documents. Collins v. Braden, 384 S.W.3d 154, 2012 Ky. LEXIS 180 (Ky. 2012).
11. Client Identity.
Once it has been established through making the required prima face showing discussed that the First Amendment does not shield the identities of the anonymous-speaker clients from being disclosed, the attorney can be ordered to divulge the identities of his or her clients, but not their confidential communications to him or her. Doe v. Coleman, 497 S.W.3d 740, 2016 Ky. LEXIS 434 (Ky. 2016).
Because clients'  names were considered to be material facts at issue, their identities were “facts” that they communicated to their attorney in confidence for the purpose of receiving legal services; those facts remained privileged so long as the purpose for their being confidential remained viable. Doe v. Coleman, 497 S.W.3d 740, 2016 Ky. LEXIS 434 (Ky. 2016).
12. Joint-Client Exception.
Family court abused its discretion in not allowing the attorney who drafted trusts to testify because the joint-client exception to attorney-client privilege applied; the matter of common interest was the husband's intent when he funded both trusts, and as a result of the numerous communications and meetings between the parties and the attorney, the attorney prepared multiple documents for the parties, including the trusts. Lewis v. Fulkerson, — S.W.3d —, 2017 Ky. App. LEXIS 556 (Ky. Ct. App. 2017).
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Rule 504.  Husband-wife privilege.
Text
(a)  Spousal testimony.  The spouse of a party has a privilege to refuse to testify against the party as to events occurring after the date of their marriage. A party has a privilege to prevent his or her spouse from testifying against the party as to events occurring after the date of their marriage.
(b)  Marital communications.  An individual has a privilege to refuse to testify and to prevent another from testifying to any confidential communication made by the individual to his or her spouse during their marriage. The privilege may be asserted only by the individual holding the privilege or by the holder's guardian, conservator, or personal representative. A communication is confidential if it is made privately by an individual to his or her spouse and is not intended for disclosure to any other person.
(c)  Exceptions.  There is no privilege under this rule:
 	(1)  In any criminal proceeding in which the court determines that the spouses conspired or acted jointly in the commission of the crime charged;
 	(2)  In any proceeding in which one (1) spouse is charged with wrongful conduct against the person or property of:
 		(A)  The other;
 		(B)  A minor child of either;
 		(C)  An individual residing in the household of either; or
 		(D)  A third person if the wrongful conduct is committed in the course of wrongful conduct against any of the individuals previously named in this sentence; or
 	(3)  In any proceeding in which the spouses are adverse parties.
(d)   Minor Child.  The court may refuse to allow the privilege in any proceeding if the interests of a minor child of either spouse may be adversely affected.
History
(Enact. Acts 1990, ch. 88, § 26; amend. 1992, ch. 324, § 9, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. May 31, 2006, effective July 1, 2006.)

EVIDENCE RULES REVIEW COMMISSION NOTES (2006)

The 2006 amendment to this provision of the Rules makes two modifications in the 1992 provision on husband-wife privilege. The first is substantive; the second merely clarifies part of the original provision in order to eliminate ambiguity concerning one of the exceptions to the privilege.

KRE 504(c)(1) denies claims of spousal privileges in criminal proceedings when it is established that the spouses were jointly involved in the commission of crimes. (It should be noted that this exception is similar to the crime/fraud exception to the lawyer-client privilege.) The original provision of this rule provided for loss of the privilege when there was “evidence sufficient to support a finding” of joint criminal activity by the spouses. This yardstick is normally used in the evidence rules for deciding preliminary questions involving what is called “conditional relevance” (in KRE 104(b)). A greater proof requirement (preponderance of the evidence) is used for determining all other preliminary questions upon which admissibility of evidence depends (in KRE 104(a)). The preliminary question upon which loss of the spousal privilege depends under KRE 504(c)(1) is not a conditional relevance question but is instead a so-called “competency” question that needs to be resolved by the standard set forth in KRE 104(a). The proposed amendment would make this change with respect to the “joint crime” exception to spousal privileges. It should be noted that the Supreme Court adopted this same position with respect to the crime/fraud exception to the lawyer-client privilege in Stidham v. Clark,  74 S.W.3d 719 (Ky. 2002).

KRE 504(c)(2), as originally  adopted, was ambiguous, as indicated in the following statement: “The last sentence of KRE 504(c)(2)(D) is  ambiguous (perhaps partly because it seems to be out of place in the provision) but seems to create an entirely separate exception to spousal privileges that would require a trial judge to deny any and all spousal privilege claims determined to be adverse to the interests of a minor child of either spouse.” Lawson, The Kentucky Evidence Law Handbook 376 (4th ed. 2003). The drafters of the original provision clearly indicated in their Commentary that the intent was to create a separate exception when spousal testimony was needed for determination of matters involving “the best interests of a minor child”:
“The final sentence of the rule [KRE 504(c)(2)] provides  that a judge may refuse to recognize the privilege in any kind of action if convinced that spousal testimony is needed to decide what is in the best interests of a minor child of either spouse.” Evidence Rules Study Committee, Kentucky Rules of Evidence—Final Draft, p. 45 (November 1989).
The proposed amendment eliminates this ambiguity in the original provision by separating the last sentence of KRE 504(c)(2) from  that provision and moving it to a new subsection of the rule, thereby clearly indicating that there is a separate exception to spousal privileges for testimony needed to determine matters involving “the best interests of a minor child.” The new separate exception is now numbered KRE 504(d).
Annotations

Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Heeter, Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
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 	4. 	Out-of-Court Statements.
 	5. 	Communication Defined.
 	6. 	Burden of Proof.
 	7. 	Confidential Defined.
 	8. 	Failure to Assert Privilege.
 	9. 	Criminal Action.
 	10. 	Workers' Compensation Claim.
 	11. 	Generally.
1. Spousal Violence.
A privilege designed to preserve marriages should not apply to cases where violence has replaced marital harmony. Dawson v. Commonwealth, 867 S.W.2d 493, 1993 Ky. App. LEXIS 159 (Ky. Ct. App. 1993).
2. Privilege Applicable.
Trial court erred by admitting the testimony of defendant's wife over his objection with regard to defendant displaying a weapon to her in his trial for sodomy because the wife testified that defendant showed her one gun before they were married but did not show her another gun until after they were married and the curative instruction to disregard the testimony about the gun seen before the marriage did not fix the error. Dickerson v. Commonwealth, 174 S.W.3d 451, 2005 Ky. LEXIS 325 (Ky. 2005).
Statements defendant made to his wife should have been excluded under KRE 504 because they were made outside the presence of a third party; the admission of the statements was prejudicial because they were used to corroborate testimony that defendant was the ringleader and the shooter and because they contained the only admission and one of the few pieces of evidence that placed defendant in Kentucky at time of the kidnapping and murder. St. Clair v. Commonwealth, 174 S.W.3d 474, 2005 Ky. LEXIS 334 (Ky. 2005).
In a murder prosecution, where defendant instigated an argument with his wife and her adult son that led to an assault on his wife and the murder of the son, the exception in KRE 504(c)(2)(D) to spousal privilege applied to the wife's testimony about the murder, as it was committed in the course of defendant's wrongful conduct against her. Gonzalez de Alba v. Commonwealth, 202 S.W.3d 592, 2006 Ky. LEXIS 229 (Ky. 2006).
Under KRE. 504(c)(2)(A), the trial court erred by allowing defendant's wife to testify as it violated the spousal testimonial privilege; however, the error was harmless given the evidence presented and the wife's testimony did not substantially influence defendant's sentence where at least some of wife's inadmissible testimony was submitted by another witness. Meyers v. Commonwealth, 381 S.W.3d 280, 2012 Ky. LEXIS 156 (Ky. 2012).
Granting defendant's motion to assert the spousal privilege in his criminal prosecution under KRS 525.135 was error where KRE. 504(a) did not provide an absolute spousal privilege, and the court should have considered whether KRE. 504(c)(2)(A) applied given that the cat was partially owned by the wife. Commonwealth v. Hinton, — S.W.3d —, 2017 Ky. App. LEXIS 95 (Ky. Ct. App. 2017).
3. Privilege Inapplicable.
The marital privilege, which courts construe strictly and narrowly, is inapplicable in a case regarding an abused, neglected, or dependent child; thus, neither a husband charged with third degree sodomy against a fourteen-year old girl, nor his wife, who reported the act to the police, could claim the marital privilege. KRS 620.050 does not conflict with KRE 504, nor does its application violate KRE 1102. Mullins v. Commonwealth, 956 S.W.2d 210, 1997 Ky. LEXIS 147 (Ky. 1997).
Detective's testimony that, in the course of his investigation, he interviewed a woman who later became defendant's wife in no way implicated the spousal privilege. Thurman v. Commonwealth, 975 S.W.2d 888, 1998 Ky. LEXIS 81 (Ky. 1998), cert. denied, 526 U.S. 1009, 119 S. Ct. 1150, 143 L. Ed. 2d 217, 1999 U.S. LEXIS 1797, 67 U.S.L.W. 3560 (1999).
Defendant's statement to a detective that he married his wife to keep her from testifying against him was an admission of guilt, and the court's admission of the statement was not an improper comment upon a claim of spousal privilege. Thurman v. Commonwealth, 975 S.W.2d 888, 1998 Ky. LEXIS 81 (Ky. 1998), cert. denied, 526 U.S. 1009, 119 S. Ct. 1150, 143 L. Ed. 2d 217, 1999 U.S. LEXIS 1797, 67 U.S.L.W. 3560 (1999).
Where the trial court correctly found that a victim resided in the defendant's household at the time of the murder, the court properly admitted wife's statement pursuant to marital privilege exception. Lynch v. Commonwealth, 74 S.W.3d 711, 2002 Ky. LEXIS 93 (Ky. 2002).
An ex parte hearing in chambers with a defendant's wife and the Commonwealth's attorney to determine the whereabouts of the wife's child with regard to defendant's criminal trial for sexual abuse was not a critical stage of defendant's trial; ex parte hearing outside of defendant's presence did not violate any of defendant's constitutional rights where the hearing was recorded and defendant would not have been able to assert the spousal privilege provided in KRE 504(c)(2)(B), because the alleged wrongful conduct was committed against the wife/spouse's child. Lester v. Commonwealth, 132 S.W.3d 857, 2004 Ky. LEXIS 85 (Ky. 2004).
Action brought in federal bankruptcy court for disgorgement of legal fees did not transform into a state action after judgment was entered against defendant and collection efforts began. Therefore, federal privilege law governed pursuant to Fed. R. Bankr.P. 7069 and Fed. R. Evid. 501, and defendant and his wife were not entitled to assert Kentucky's marital privilege law, KRE 504. Schilling v. Heavrin (In re Triple S. Restaurants, Inc.), — Bankr. —, 2009 Bankr. LEXIS 3433 (Bankr. W.D. Ky. 2009).
Where defendant offered an alibi defense, claiming to have been at home with his wife at the time of his aunt's murder, the trial court did not err in permitting defendant's now ex-wife to testify about the time defendant actually arrived home the night of the murder because, since defendant's arrival at home could have also been observed by others outside of the marriage (e.g., by neighbors), the wife's observation of her husband's arrival time was not a confidential communication between the two spouses even if it might be construed as a communication under the broad definition of “communication” as used in judicial precedent. Winstead v. Commonwealth, 327 S.W.3d 386, 2010 Ky. LEXIS 102 (Ky. 2010).
Plain language of KRE 504(b) prohibits the admission of one spouse's request that the other spouse give the police a false alibi where the request is communicated privately to the spouse and the request itself is not intended for disclosure to others. However, the privilege is inapplicable if the evidence shows that the request to convey a false alibi was not made privately between the spouses-at least one other person was present when the request was made-or if the evidence shows that the requesting spouse intended to disclose to others the particular request that spouse made to the other. Winstead v. Commonwealth, 327 S.W.3d 386, 2010 Ky. LEXIS 102 (Ky. 2010).
Defendant was not allowed to invoke spousal privilege under KRE. 504 to prevent his ex-wife from testifying about a conversation they had while married where the charges involved the rape and sodomy of a teenage girl, and thus, marital privilege was abrogated under KRS 620.050. Kays v. Commonwealth, 505 S.W.3d 260, 2016 Ky. App. LEXIS 177 (Ky. Ct. App. 2016).
4. Out-of-Court Statements.
An out-of-court statement of a witness who is precluded from testifying because of the spousal privilege is admissible if that statement falls within a recognized exception to the hearsay rule and if it does not divulge a confidential marital communication. Slaven v. Commonwealth, 962 S.W.2d 845, 1997 Ky. LEXIS 161 (Ky. 1997).
Admission of out-of-court statements by appellant's wife was reversible error, when such statements did not fall within the present sense exception or any other exception to the hearsay rule, and where the statements directly conflicted with appellant's alibi. Slaven v. Commonwealth, 962 S.W.2d 845, 1997 Ky. LEXIS 161 (Ky. 1997).
Out-of-court statement of a witness who is precluded from testifying because of the invocation of the spousal privilege is admissible if that statement falls within a recognized exception to the hearsay rule and if it does not divulge a confidential marital communication; “confidential,” in the context of the marital communication privilege, does not include communications made within the hearing or presence of another person, or which could have been observed by another person. White v. Commonwealth, 132 S.W.3d 877, 2003 Ky. App. LEXIS 341 (Ky. Ct. App. 2003), review denied, 2004 Ky. LEXIS 103 (Ky. May 12, 2004), review denied, 2004 Ky. LEXIS 107 (Ky. May 12, 2004).
5. Communication Defined.
As used in KRE 504, communication includes more than verbal or written discourse between spouses, and is construed to embrace all knowledge upon the part of the one or the other obtained by reason of the marriage relation, and which, but for the confidence growing out of it, would not have been known to the party. White v. Commonwealth, 132 S.W.3d 877, 2003 Ky. App. LEXIS 341 (Ky. Ct. App. 2003), review denied, 2004 Ky. LEXIS 103 (Ky. May 12, 2004), review denied, 2004 Ky. LEXIS 107 (Ky. May 12, 2004).
6. Burden of Proof.
Party invoking the marital privilege has the burden of proving its applicability. White v. Commonwealth, 132 S.W.3d 877, 2003 Ky. App. LEXIS 341 (Ky. Ct. App. 2003), review denied, 2004 Ky. LEXIS 103 (Ky. May 12, 2004), review denied, 2004 Ky. LEXIS 107 (Ky. May 12, 2004).
7. Confidential Defined.
“Confidential,” as used in KRE 504 requires not only that a communication was made in private, but also that it was not intended for disclosure to any other person, i.e., there must have been a positive expectation of confidentiality. White v. Commonwealth, 132 S.W.3d 877, 2003 Ky. App. LEXIS 341 (Ky. Ct. App. 2003), review denied, 2004 Ky. LEXIS 103 (Ky. May 12, 2004), review denied, 2004 Ky. LEXIS 107 (Ky. May 12, 2004).
Wife's statement that her husband was driving a truck found abandoned in a roadway was not a “confidential communication”; thus, the marital communication privilege did not apply to make the statement inadmissible in a probable cause hearing in a driving under the influence case. White v. Commonwealth, 132 S.W.3d 877, 2003 Ky. App. LEXIS 341 (Ky. Ct. App. 2003), review denied, 2004 Ky. LEXIS 103 (Ky. May 12, 2004), review denied, 2004 Ky. LEXIS 107 (Ky. May 12, 2004).
8. Failure to Assert Privilege.
Whether the trial court erroneously refused to allow defendant's wife to assert her spousal privilege was immaterial; it was her privilege that she was attempting to assert, so defendant lacked standing to assert it. As defendant had every opportunity to assert his own adverse testimony privilege under KRE 504(a) to prevent his wife from testifying against him, but failed to do so, review of this issue was precluded. Pate v. Commonwealth, 134 S.W.3d 593, 2004 Ky. LEXIS 115 (Ky. 2004).
Party-spouse must assert or invoke the spousal testimony privilege on the record before he or she can claim the protections of the rule. Bixler v. Commonwealth, 204 S.W.3d 616, 2006 Ky. LEXIS 188 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 330 (Ky. 2006).
In a murder case, where defendant never invoked his spousal privilege, pursuant to KRE 504(a), he was unable to claim the benefit of his wife's privilege; therefore, the prosecutor's comments about the wife's failure to testify were not in error and did not violate KRE 511(a). Bixler v. Commonwealth, 204 S.W.3d 616, 2006 Ky. LEXIS 188 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 330 (Ky. 2006).
9. Criminal Action.
Provision of former law regarding testimony of husband and wife was not applicable to exclude evidence that defendant, in the presence of police officers, shouted to his wife as he was being arrested not to speak to police as a confidential communication where defendant's wife was not a witness for either party and where defendant made his statement to his wife in the presence of police officers. Bills v. Commonwealth, 851 S.W.2d 466, 1993 Ky. LEXIS 60 (Ky. 1993) (decided under prior rule).
Where defendant's wife denied entering into an agreement to manufacture methamphetamine with defendant, but agreed to plead guilty to facilitation in exchange for her testimony against him, since her testimony showed she was well-versed about methamphetamine manufacturing in general, there was sufficient evidence that she and defendant acted jointly in the manufacturing of methamphetamine; therefore, pursuant to KRE 504(c)(1), the marital privilege did not apply to exclude her testimony. Pate v. Commonwealth, 243 S.W.3d 327, 2007 Ky. LEXIS 232 (Ky. 2007).
10. Workers' Compensation Claim.
In a workers' compensation claim for knee injury, ex-wife may testify that she observed husband's knee to be swollen the day before the alleged work-related knee injury and that it was swollen when husband went to work the next day. However, she cannot testify to any conversation she had with her ex-husband concerning the injured knee; the observations she made did not occur solely because of the marriage relationship but were observations anyone could have made. Wadlington v. Sextet Mining Co., 878 S.W.2d 814, 1994 Ky. App. LEXIS 89 (Ky. Ct. App. 1994) (decided under prior rule).
11. Generally.
Court of Appeals of Kentucky holds that an interpretation that KRE. 504(a) provides an absolute privilege for spousal testimony is wrong as a matter of law. The rule contains two limitations; one (KRE. 504(b)) addresses marital communications and the other (KRE. 504(c)) addresses exceptions to the rule. The Supreme Court of Kentucky confirmed that the exceptions in Rule 504(c) apply to both KRE. 504(a) and (b): KRE. 504 contains a spousal testimonial privilege, Rule 504(a), a confidential marital communications privilege, Rule 504(b), and exceptions to those privileges in Rule 504(c). Commonwealth v. Hinton, — S.W.3d —, 2017 Ky. App. LEXIS 95 (Ky. Ct. App. 2017).
Research References.
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Rule 505.  Religious privilege.
Text
(a)  Definitions.  As used in this rule:
 	(1)  A “clergyman” is a minister, priest, rabbi, accredited Christian Science practitioner, or other similar functionary of a religious organization, or an individual reasonably believed so to be by the person consulting him.
 	(2)  A communication is “confidential” if made privately and not intended for further disclosure except to other persons present in furtherance of the purpose of the communication.
(b)  General rule of privilege.  A person has a privilege to refuse to disclose and to prevent another from disclosing a confidential communication between the person and a clergyman in his professional character as spiritual adviser.
(c)  Who may claim the privilege.  The privilege may be claimed by the person, by his guardian or conservator, or by his personal representative if he is deceased. The person who was the clergyman at the time of the communication is presumed to have authority to claim the privilege but only on behalf of the communicant.
History
(Enact. Acts 1990, ch. 88, § 27; amend. 1992, ch. 324, § 10, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Kentucky Bench & Bar.
Davidson, Confession is Good for the Soul: Confidentiality, Privilege, and Clergy Liability Issues. Vol. 73, No. 1, January 2009, Ky. Bench & Bar 10.
Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
NOTES TO DECISIONS

 	1. 	Spiritual Advisor.
 	2. 	Scope of Privilege.
1. Spiritual Advisor.
Where defendant argued that his communications with a reverend assisting his defense team should be considered communications covered by a priest-penitent privilege and thereby confidential, the communication between the defendant and the reverend was held not privileged on the ground that under this rule, communication covered under the privilege must be communicated to a member of the clergy when that person was acting as a spiritual advisor and the information was not meant to be transferred to anyone else. In this case, the reverend came in contact with the defendant in contemplation of testifying at his trial and there was no evidence that the defendant obtained spiritual advice or discussed his spiritual well-being with the reverend. Sanborn v. Commonwealth, 892 S.W.2d 542, 1994 Ky. LEXIS 126 (Ky. 1994), cert. denied, Sanborn v. Kentucky, 516 U.S. 854, 116 S. Ct. 154, 133 L. Ed. 2d 98, 1995 U.S. LEXIS 5964, 64 U.S.L.W. 3243 (1995).
When a minister who was a friend of defendant, who was also a minister, confronted defendant about allegations of sexual abuse, defendant's claim of religious privilege was properly rejected. The minister was not acting as a spiritual advisor when he confronted defendant, but as a friend and a colleague. Commonwealth v. Buford, 197 S.W.3d 66, 2006 Ky. LEXIS 106 (Ky. 2006).
2. Scope of Privilege.
The priest-penitent privilege did not apply to communications between the accused and a clergy member because there was no evidence that the accused's communications were made to the clergy member in his professional role and the clergy member's training and knowledge as a minister were incidental to his primary role as the accused's prospective expert witness; the fact that defense counsel had engaged the clergy member to testify as an expert witness at trial belied any argument that the clergy member's communications with the accused originated in any degree of confidence. Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
Research References.
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Rule 506.  Counselor-client privilege.
Text
(a)  Definitions.  As used in this rule:
 	(1)  A “counselor” includes:
 		(A)  A certified school counselor who meets the requirements of the Kentucky Board of Education and who is duly appointed and regularly employed for the purpose of counseling in a public or private school of this state;
 		(B)  A sexual assault counselor, who is a person engaged in a rape crisis center, as defined in KRS Chapter 421, who has undergone forty (40) hours of training and is under the control of a direct services supervisor of a rape crisis center, whose primary purpose is the rendering of advice, counseling, or assistance to victims of sexual assault;
 		(C)  A certified professional art therapist who is engaged to conduct art therapy under KRS 309.130 to 309.1399;
 		(D)  A licensed marriage and family therapist as defined in KRS 335.300 who is engaged to conduct marriage and family therapy pursuant to KRS 335.300 to 335.399;
 		(E)  A licensed professional clinical counselor or a licensed professional counselor associate as defined in KRS 335.500;
 		(F)  An individual who provides crisis response services as a member of the community crisis response team or local community crisis response team under KRS 36.250 to 36.270;
 		(G)  A victim advocate as defined in KRS 421.570 except a victim advocate who is employed by a Commonwealth's attorney under KRS 15.760 or a county attorney pursuant to KRS 69.350; and
 		(H)  A Kentucky licensed pastoral counselor as defined in KRS 335.605 who is engaged to conduct pastoral counseling under KRS 335.600 to 335.699.
 	(2)  A “client” is a person who consults or is interviewed or assisted by a counselor for the purpose of obtaining professional or crisis response services from the counselor.
 	(3)  A communication is “confidential” if it is not intended to be disclosed to third persons, except persons present to further the interest of the client in the consultation or interview, persons reasonably necessary for the transmission of the communication, or persons present during the communication at the direction of the counselor, including members of the client's family.
(b)  General rule of privilege.  A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of counseling the client, between himself, his counselor, and persons present at the direction of the counselor, including members of the client's family.
(c)  Who may claim the privilege.  The privilege may be claimed by the client, his guardian or conservator, or the personal representative of a deceased client. The person who was the counselor (or that person's employer) may claim the privilege in the absence of the client, but only on behalf of the client.
(d)  Exceptions.  There is no privilege under this rule for any relevant communication:
 	(1)  If the client is asserting his physical, mental, or emotional condition as an element of a claim or defense; or, after the client's death, in any proceeding in which any party relies upon the condition as an element of a claim or defense.
 	(2)  If the judge finds:
 		(A)  That the substance of the communication is relevant to an essential issue in the case;
 		(B)  That there are no available alternate means to obtain the substantial equivalent of the communication; and
 		(C)  That the need for the information outweighs the interest protected by the privilege. The court may receive evidence in camera to make findings under this rule.
History
(Enact. Acts 1990, ch. 88, § 28; amend. 1992, ch. 324, § 11, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. 1994, ch. 337, § 11, effective July 15, 1994; 1994, ch. 352, § 13, effective July 15, 1994; amend 1996, ch. 189, § 3, effective July 15, 1996; 1996, ch. 316, § 6, effective July 15, 1996; 1996, ch. 364, § 13, effective July 15, 1996; 1998, ch. 86, § 6, effective July 15, 1998, 1998, ch. 525, § 13, effective July 15, 1998; 2002, ch. 79, § 11, effective July 15, 2002; 2002, ch. 99, § 7, effective March 28, 2002.)
Annotations

Legislative Research Commission Note.
(7/15/2002). This section was amended by 2002 Ky. Acts chs. 79 and 99, which do not appear to be in conflict and have been codified together.
(7/15/98). This section was amended by 1998 Ky. Acts chs. 86 and 525, which do not appear to be in conflict and have been codified together.
(10/31/96). The original codification of the changes to this statute from the 1996 Regular Session inadvertenly omitted from subdivision (a)(2) the words “or assisted by” after the word “interviewed” and the words “or crisis response” after the word “professional.”
Kentucky Bench & Bar.
Elliot, Social Workers and Psychologists Under Kentucky Law: Privilege, Duty to Warn and Malpractice, Vol. 57, No. 3, Summer 1993, Ky. Bench & Bar 16.
Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Opinions of Attorney General. Any records from a school counselor which identify or lead to the identification of a student or a student's parent are privileged and confidential. Hence, these records are exempt from disclosure under the Open Records law. OAG 02-ORD-61.
Photographs of students performing school work are considered confidential as education records and may be excluded from public inspection if the school system has not taken appropriate steps to designate them as directory information. Photographs of students working with a school counselor or in counseling would be privileged and confidential. OAG 02-ORD-61.
Cited: Howard v. Commonwealth, 318 S.W.3d 607, 2010 Ky. App. LEXIS 41 (Ky. Ct. App. 2010).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Scope of and Limitations Upon (Rule 26), §  80.00.
NOTES TO DECISIONS
1. Scope.
Court of Appeals properly denied defendant's petition for a writ of prohibition because defense counsel's opening statements concerning the victim's history of lying were based on evidence that was inadmissible, highly prejudicial to the Commonwealth's right to a fair trial, in direct contradiction of the court's prior admonition not to characterize any witness as a liar, likely confused the jury and brought additional attention to the matter, introduction of a therapist's notes and testimony would have been barred by either the counselor-client or the psychotherapist-patient privileges, defense counsel created the circumstances necessitating a mistrial, and it was unlikely that a second admonition would have been effective. Sneed v. Burress, — S.W.3d —, 2016 Ky. LEXIS 94 (Ky. 2016).
Rule 507.  Psychotherapist-patient privilege.
Text
(a)  Definitions.  As used in this rule:
 	(1)  A “patient” is a person who, for the purpose of securing diagnosis or treatment of his or her mental condition, consults a psychotherapist.
 	(2)  A “psychotherapist” is:
 		(A)  A person licensed by the state of Kentucky, or by the laws of another state, to practice medicine, or reasonably believed by the patient to be licensed to practice medicine, while engaged in the diagnosis or treatment of a mental condition;
 		(B)  A person licensed or certified by the state of Kentucky, or by the laws of another state, as a psychologist, or a person reasonably believed by the patient to be a licensed or certified psychologist;
 		(C)  A licensed clinical social worker, licensed by the Kentucky Board of Social Work; or
 		(D)  A person licensed as a registered nurse or advanced registered nurse practitioner by the board of nursing and who practices psychiatric or mental health nursing.
 	(3)  A communication is “confidential” if not intended to be disclosed to third persons other than those present to further the interest of the patient in the consultation, examination, or interview, or persons reasonably necessary for the transmission of the communication, or persons who are present during the communication at the direction of the psychotherapist, including members of the patient's family.
 	(4)  “Authorized representative” means a person empowered by the patient to assert the privilege granted by this rule and, until given permission by the patient to make disclosure, any person whose communications are made privileged by this rule.
(b)  General rule of privilege.  A patient, or the patient's authorized representative, has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications, made for the purpose of diagnosis or treatment of the patient's mental condition, between the patient, the patient's psychotherapist, or persons who are participating in the diagnosis or treatment under the direction of the psychotherapist, including members of the patient's family.
(c)  Exceptions.  There is no privilege under this rule for any relevant communications under this rule:
 	(1)  In proceedings to hospitalize the patient for mental illness, if the psychotherapist in the course of diagnosis or treatment has determined that the patient is in need of hospitalization;
 	(2)  If a judge finds that a patient, after having been informed that the communications would not be privileged, has made communications to a psychotherapist in the course of an examination ordered by the court, provided that such communications shall be admissible only on issues involving the patient's mental condition; or
 	(3)  If the patient is asserting that patient's mental condition as an element of a claim or defense, or, after the patient's death, in any proceeding in which any party relies upon the condition as an element of a claim or defense.
History
(Enact. Acts 1990, ch. 88, § 29; amend. 1992, ch. 324, § 12, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. 1994, ch. 367, § 13, effective July 15, 1994; amend. 1996, ch. 369, § 18, effective July 15, 1996.)
Annotations

Kentucky Bench & Bar.
Elliot, Social Workers and Psychologists Under Kentucky Law: Privilege, Duty to Warn and Malpractice, Vol. 57, No. 3, Summer 1993, Ky. Bench & Bar 16.
Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Opinions of Attorney General. Complaints lodged against a psychiatrist by his patients, and submitted to his employer, do not qualify for protection under the physician-client privilege and the complaints are subject to the Open Records Act, KRS 61.870 et seq. OAG 02-ORD-222.
Cited:  Stidham v. Clark, 74 S.W.3d 719, 2002 Ky. LEXIS 99 (Ky. 2002); Dunn v. Commonwealth, 360 S.W.3d 751, 2012 Ky. LEXIS 8 (Ky. 2012).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Exceptions.
 	3. 	Privilege Not Waived by Compelled Testimony.
 	4. 	Death of Patient.
1. In General.
The rule provides no exception applicable to a scenario where the patient is merely a witness in a civil or criminal case. Hodge v. Commonwealth, 17 S.W.3d 824, 2000 Ky. LEXIS 17 (Ky. 2000), cert. denied, Hodge v. Kentucky, 531 U.S. 1018, 121 S. Ct. 581, 148 L. Ed. 2d 498, 2000 U.S. LEXIS 7910, 69 U.S.L.W. 3364 (2000).
Where an alleged witness to a murder gave prior inconsistent statements regarding the murder during a court-ordered mental examination which were not relevant to the witness's mental condition, the statements were not made for the purpose of diagnosis or treatment of the patient's mental condition within the meaning of KRE 507(b) and, therefore, were not subject to the psychotherapist-patient privilege of KRE 507 and were admissible at defendant's murder trial pursuant to KRE 801A(a)(1), subject to  compliance with KRE 613. Myers  v. Commonwealth, 87 S.W.3d 243, 2002 Ky. LEXIS 154 (Ky. 2002).
Court of Appeals properly denied defendant's petition for a writ of prohibition because defense counsel's opening statements concerning the victim's history of lying were based on evidence that was inadmissible, highly prejudicial to the Commonwealth's right to a fair trial, in direct contradiction of the court's prior admonition not to characterize any witness as a liar, likely confused the jury and brought additional attention to the matter, introduction of a therapist's notes and testimony would have been barred by either the counselor-client or the psychotherapist-patient privileges, defense counsel created the circumstances necessitating a mistrial, and it was unlikely that a second admonition would have been effective. Sneed v. Burress, — S.W.3d —, 2016 Ky. LEXIS 94 (Ky. 2016).
2. Exceptions.
Testimony by psychologists regarding competency and statements by a murder witness that were made during court-ordered mental examinations of co-defendant/witness were admissible under the exception of KRE 507(c)(2) where the witness had been informed prior to the examinations that the witness's statements would not be privileged, the witness later testified on relevant matters at defendant's murder trial, and the witness's mental condition was relevant to the credibility of the witness's testimony. Myers v. Commonwealth, 87 S.W.3d 243, 2002 Ky. LEXIS 154 (Ky. 2002).
As defendant was charged with seven counts of first-degree sexual abuse against a four-year-old girl, under KRS 620.050(3), the psychotherapist privilege set forth in KRE 507 did not apply to a letter he wrote while being treated at a psychiatric hospital. Harp v. Commonwealth, 266 S.W.3d 813, 2008 Ky. LEXIS 323 (Ky. 2008).
Per KRE 507(c)(3), a claim that a defendant's mental condition was an element of defense in a criminal trial constituted a waiver of any psychotherapist-patient privilege that might otherwise have arisen. Simmons v. Simpson, — F. Supp. 2d —, 2009 U.S. Dist. LEXIS 122388 (W.D. Ky. 2009).
Trial judge acted within his discretion in finding that defendant failed to proffer sufficient proof of a reasonable belief that the requested records would contain exculpatory or impeachment evidence where his motions simply asserted that he knew the minor victim was receiving therapy and that the records of such may have contained information that may have been exculpatory or useful in impeaching the minor witness. Sheets v. Commonwealth, 495 S.W.3d 654, 2016 Ky. LEXIS 319 (Ky. 2016).
3. Privilege Not Waived by Compelled Testimony.
In a rape and robbery prosecution, where the circuit court ordered the 17-year-old complaining witness to testify about her psychotherapy, and the witness was not requested to waive her psychotherapist-patient privilege nor even informed that she had such a privilege, her compelled testimony did not constitute a voluntary waiver of the privilege. Commonwealth v. Barroso, 122 S.W.3d 554, 2003 Ky. LEXIS 266 (Ky. 2003).
4. Death of Patient.
Communications between a patient and a psychiatrist are to be confidential and privileged. The privilege survives the death of the patient. Former law did not provide any exception merely because a patient died. Williams v. Commonwealth, 829 S.W.2d 942, 1992 Ky. App. LEXIS 32 (Ky. Ct. App. 1992) (decided under prior rule).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Scope of and Limitations Upon (Rule 26), §  80.00.
Rule 508.  Identity of informer.
Text
(a)  General rule of privilege.  The Commonwealth of Kentucky and its sister states and the United States have a privilege to refuse to disclose the identity of a person who has furnished information relating to or assisting in an investigation of a possible violation of a law to a law enforcement officer or member of a legislative committee or its staff conducting an investigation.
(b)  Who may claim.  The privilege may be claimed by an appropriate representative of the public entity to which the information was furnished.
(c)  Exceptions: 
 	(1)  Voluntary disclosure; informer as a witness.  No privilege exists under this rule if the identity of the informer or his interest in the subject matter of his communication has been disclosed by the holder of the privilege or by the informer's own action, or if the informer appears as a witness for the state. Disclosure within a law enforcement agency or legislative committee for a proper purpose does not waive the privilege.
 	(2)  Testimony on relevant issue.  If it appears that an informer may be able to give relevant testimony and the public entity invokes the privilege, the court shall give the public entity an opportunity to make an in camera showing in support of the claim of privilege. The showing will ordinarily be in the form of affidavits, but the court may direct that testimony be taken if it finds that the matter cannot be resolved satisfactorily upon affidavits. If the court finds that there is a reasonable probability that the informer can give relevant testimony, and the public entity elects not to disclose this identity, in criminal cases the court on motion of the defendant or on its own motion shall grant appropriate relief, which may include one (1) or more of the following:
 		(A)  Requiring the prosecuting attorney to comply;
 		(B)  Granting the defendant additional time or a continuance;
 		(C)  Relieving the defendant from making disclosures otherwise required of him;
 		(D)  Prohibiting the prosecuting attorney from introducing specified evidence; and
 		(E)  Dismissing charges.
(d)  In civil cases, the court may make any order the interests of justice require if the informer has pertinent information. Evidence presented to the court shall be sealed and preserved to be made available to the appellate court in the event of an appeal, and the contents shall not otherwise be revealed without consent of the informed public entity.
History
(Enact. Acts 1990, ch. 88, § 30; amend. 1992, ch. 324, § 13, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Requirement of an “in camera” Hearing on Disclosure.
1. In General.
The identity of an informant was properly withheld where the informant was not a material witness to the crimes charged, only provided a tip, and was not present when the charged crime was committed. Taylor v. Commonwealth, 987 S.W.2d 302, 1998 Ky. LEXIS 141 (Ky. 1998), cert. denied, Taylor v. Kentucky, 528 U.S. 901, 120 S. Ct. 239, 145 L. Ed. 2d 200, 1999 U.S. LEXIS 6244, 68 U.S.L.W. 3230 (1999).
Prosecutor's refusal to extend a plea bargain upon disclosure of a confidential informant's identity was within the prosecutor's discretion and did not implicate due process where defendant was given ample time to consider the offer, which included a condition that defendant waive his right under RCr P. 7.24(2) to view video recordings, and where defendant had the benefit of counsel. Porter v. Commonwealth, 394 S.W.3d 382, 2011 Ky. LEXIS 173 (Ky. 2011).
2. Requirement of an “in camera” Hearing on Disclosure.
By the words of KRE 508 and the caselaw it supported, a court was to allow for an “in camera” hearing of the parties'  claims regarding a claim of confidential informant privilege; a trial court erred when it simply overruled defendant's motions seeking disclosure of the identity of a confidential informant without a formal hearing and finding. Heard v. Commonwealth, 172 S.W.3d 372, 2005 Ky. LEXIS 283 (Ky. 2005).
Research References.
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Rule 509.  Waiver of privilege by voluntary disclosure.
Text
A person upon whom these rules confer a privilege against disclosure waives the privilege if he or his predecessor while holder of the privilege voluntarily discloses or consents to disclosure of any significant part of the privilege matter. This rule does not apply if the disclosure itself is privileged. Disclosure of communications for the purpose of receiving third-party payment for professional services does not waive any privilege with respect to such communications.
History
(Enact. Acts 1990, ch. 88, § 31; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS

 	1. 	Discovery by Criminal Defendants.
 	2. 	Privilege Not Waived by Compelled Testimony.
1. Discovery by Criminal Defendants.
Compulsory process clause affords a criminal defendant the right to obtain and present exculpatory evidence, including impeachment evidence, in the possession of a third party that would otherwise be subject to the psychotherapist-patient privilege. Thus, if discovery of a prosecution witness's psychotherapy records is denied, a conviction occurs, and an appeal is taken, the appellate court, upon request, can review the records and determine whether the trial judge's ruling was an abuse of discretion. Commonwealth v. Barroso, 122 S.W.3d 554, 2003 Ky. LEXIS 266 (Ky. 2003).
In Camera inspection of a prosecution witness's psychotherapy records to determine if they contain exculpatory evidence (including impeachment evidence) may be conducted only upon receipt of evidence sufficient to establish a reasonable belief that the records might contain such evidence; the in camera review is to be conducted by the trial court without the presence of the prosecutor or defense counsel. Commonwealth v. Barroso, 122 S.W.3d 554, 2003 Ky. LEXIS 266 (Ky. 2003).
2. Privilege Not Waived by Compelled Testimony.
In a rape and robbery prosecution, where the circuit court ordered the 17-year-old complaining witness to testify about her psychotherapy, and the witness was not requested to waive her psychotherapist-patient privilege nor even informed that she had such a privilege, her compelled testimony did not constitute a voluntary waiver of the privilege. Commonwealth v. Barroso, 122 S.W.3d 554, 2003 Ky. LEXIS 266 (Ky. 2003).
Rule 510.  Privileged matter disclosed under compulsion or without opportunity to claim privilege.
Text
A claim of privilege is not defeated by a disclosure which was:
 	(1)  Compelled erroneously; or
 	(2)  Made without opportunity to claim the privilege.
History
(Enact. Acts 1990, ch. 88, § 32; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Heeter, Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
NOTES TO DECISIONS
1. Privilege Not Waived by Compelled Testimony.
In a rape and robbery prosecution, where the circuit court ordered the 17-year-old complaining witness to testify about her psychotherapy, and the witness was not requested to waive her psychotherapist-patient privilege nor even informed that she had such a privilege, her compelled testimony did not constitute a voluntary waiver of the privilege. Commonwealth v. Barroso, 122 S.W.3d 554, 2003 Ky. LEXIS 266 (Ky. 2003).
Decision of counsel for co-defendant to provide a psychotherapist report to the Commonwealth did not waive co-defendant's psychotherapist-patient privilege where counsel apparently believed, erroneously, that he was compelled to provide the report. Peak v. Commonwealth, 197 S.W.3d 536, 2006 Ky. LEXIS 169 (Ky. 2006), cert. denied, Peak v. Kentucky, 549 U.S. 1283, 127 S. Ct. 1815, 167 L. Ed. 2d 326, 2007 U.S. LEXIS 3095 (2007).
Rule 511.  Comment upon or inference from claim of privilege — Instruction.
Text
(a)  Comment or inference not permitted.  The claim of a privilege, whether in the present proceeding or upon a prior occasion, is not a proper subject of comment by judge or counsel. No inference may be drawn therefrom.
(b)  Claiming privilege without knowledge of jury.  In jury cases, proceedings shall be conducted, to the extent practicable, so as to facilitate the assertion of claims of privilege without the knowledge of the jury.
(c)  Jury instruction.  Upon request, any party against whom the jury might draw an adverse inference from a claim of privilege is entitled to an instruction that no inference may be drawn therefrom.
History
(Enact. Acts 1990, ch. 88, § 33; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS
1. In General.
Party-spouse must assert or invoke the spousal testimony privilege on the record before he or she can claim the protections of the rule. Bixler v. Commonwealth, 204 S.W.3d 616, 2006 Ky. LEXIS 188 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 330 (Ky. 2006).
In a murder case, where defendant never invoked his spousal privilege, pursuant to Ky. R. Evid. 504(a), he was unable to claim the benefit of his wife's privilege, therefore, the prosecutor's comments about the wife's failure to testify were not in error and did not violate Ky. R. Evid. 511(a). The appellate court found that defendant's counsel wanted to comment on the wife's failure to testify as well in that each side wanted to argue about why the other side had declined to call the wife, who was suppose to be an alibi witness for the defense. Bixler v. Commonwealth, 204 S.W.3d 616, 2006 Ky. LEXIS 188 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 330 (Ky. 2006).
ARTICLE VI.
WITNESSES
Rule 601.  Competency. 
Rule 602.  Lack of personal knowledge. 
Rule 603.  Oath or affirmation. 
Rule 604.  Interpreters. 
Rule 605.  Competency of judge as witness. 
Rule 606.  Competency of juror as witness. 
Rule 607.  Who may impeach. 
Rule 608.  Evidence of character and conduct of witness. 
Rule 609.  Impeachment by evidence of conviction of crime. 
Rule 610.  Religious beliefs or opinions. 
Rule 611.  Mode and order of interrogation and presentation. 
Rule 612.  Writing used to refresh memory. 
Rule 613.  Prior statements of witnesses. 
Rule 614.  Calling and interrogation of witnesses by court. 
Rule 615.  Exclusion of witnesses. 
Rule 601.  Competency.
Text
(a)  General.  Every person is competent to be a witness except as otherwise provided in these rules or by statute.
(b)  Minimal qualifications.  A person is disqualified to testify as a witness if the trial court determines that he:
 	(1)  Lacked the capacity to perceive accurately the matters about which he proposes to testify;
 	(2)  Lacks the capacity to recollect facts;
 	(3)  Lacks the capacity to express himself so as to be understood, either directly or through an interpreter; or
 	(4)  Lacks the capacity to understand the obligation of a witness to tell the truth.
History
(Enact. Acts 1990, ch. 88, § 34; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
NOTES TO DECISIONS

 	1. 	Discretion of Court.
 	2. 	Children.
 	3. 	Hearsay.
 	4. 	Competency Hearing.
1. Discretion of Court.
Trial court abused its discretion in denying the discovery of medical and psychiatric records of witnesses testifying against the defendant, who was convicted of murder and arson, where one witness made her mental state an issue by requesting psychiatric counseling and by testifying that she suffered from total amnesia from some time in the past and where the other witness admitted to a drug addiction and suffered from epilepsy and severe depression. Eldred v. Commonwealth, 906 S.W.2d 694, 1994 Ky. LEXIS 122 (Ky. 1994), cert. denied, Kentucky v. Eldred, 516 U.S. 1154, 116 S. Ct. 1034, 134 L. Ed. 2d 111, 1996 U.S. LEXIS 1528, 64 U.S.L.W. 3575 (1996).
The presumption of competency to testify embodied in KRS 421.200 applies to child witnesses as well as adults. Since the trial judge heard direct and cross-examination of a child prosecution witness and her therapist, observed the witness and the therapist, and determined that the witness was competent to testify, the defendant was not entitled to an independent evaluation of the witness. Bart v. Commonwealth, 951 S.W.2d 576, 1997 Ky. LEXIS 102 (Ky. 1997).
A trial judge who heard direct and cross-examination of a child witness and her therapist in a sexual abuse case did not abuse his discretion in finding the witness competent to testify, though the witness testified that she heard voices and suffered from hallucinations, she demonstrated that she knew the difference between truth and falsehood and that she was able to observe, recall, and relate facts. Also, the witness's therapist testified that the child “recalled memories clearly” and did not concoct false stories. Bart v. Commonwealth, 951 S.W.2d 576, 1997 Ky. LEXIS 102 (Ky. 1997).
It was not an abuse of discretion for a trial court to find that a victim, who had no memory of defendant's attempted murder of the victim, due to a resulting brain injury, was competent to testify at trial because (1) the victim was able to answer biographical questions, and (2) the victim was able to clearly testify that the victim did not recall events surrounding the alleged attempted murder. Niceley v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 252 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 272 (Ky. May 13, 2009), cert. denied, Niceley v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7821 (U.S. Nov. 2, 2009).
Trial court properly permitted a severely injured passenger in a head-on car crash caused by defendant to testify at defendant's trial for second-degree manslaughter and assault despite the passenger's speech impairment where the passenger indicated that the passenger remembered the wreck; could demonstrate with the passenger's hands on which side of the road the passenger had been traveling before the collision; and defendant chose not to cross-examine the passenger or present evidence to rebut the passenger's assertions. Burton v. Commonwealth, 300 S.W.3d 126, 2009 Ky. LEXIS 253 (Ky. 2009), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 545 (Ky. Jan. 21, 2010).
Circuit court properly convicted defendant of murder and first-degree arson because, while defendant gave plenty of reasons to disbelieve an eyewitness, the substance of her testimony describing defendant's role in the crime was not so extraordinarily implausible or inherently impossible that it was manifestly without probative value or patently unworthy of belief—it could have happened as she testified—striking her testimony because of her apparent or perceived untrustworthiness bordered very closely upon declaring her incompetent to testify and improperly shifted the credibility determination from the jury to the judge. Ross v. Commonwealth, 531 S.W.3d 471, 2017 Ky. LEXIS 443 (Ky. 2017).
2. Children.
In a prosecution for murder and rape, the 13 year old child rape victim was properly allowed to testify, notwithstanding the defendant's contention that there were inconsistencies in her testimony with respect to, e.g., the number of times she was assaulted by the defendant, whether penetration occurred, and the time frame in which the sexual assaults occurred, where (1) the trial judge interviewed the victim on the record in open court three (3) days before trial and entered a written order finding that she was competent to testify, and (2) her testimony at trial was lucid and unemotional; though she could not recollect all of the specific details surrounding her abuse by the defendant, that affected only the credibility of her testimony, not her competency to testify. Price v. Commonwealth, 31 S.W.3d 885, 2000 Ky. LEXIS 141 (Ky. 2000).
It was not error for the trial court to allow an 11-year-old sodomy victim to testify, where the court both had the opportunity to observe the victim in the courtroom and had heard the victim's testimony from another case and was familiar with her competency to testify. Pendleton v. Commonwealth, 83 S.W.3d 522, 2002 Ky. LEXIS 113 (Ky. 2002).
A juvenile offender's conviction of first-degree sodomy, based on the testimony and hearsay statements of a very young child, was reversed because the child lacked testimonial competence and the hearsay statements attributed to her were unreliable and therefore inadmissible. The child's testimony at both the competency hearing and the adjudicatory hearing clearly demonstrated that she did not have the capacity to understand the obligation of a witness to tell the truth and/or lacked the capacity to recollect facts, which rendered her testimony inadmissible under KRE 601(b)(2) and (4); because the child's incompetence extended to the statements attributed to her by an emergency room nurse, those statements were unreliable and therefore inadmissible under KRE 803(4). B.B. v. Commonwealth, 226 S.W.3d 47, 2007 Ky. LEXIS 131 (Ky. 2007).
Where defendant was charged with sexually abusing a four-year-old girl, as the victim could provide her age, date of birth, grade level, school and teacher's name, as well as details of the crimes, and demonstrated a sufficient ability to recall the most pertinent facts intelligibly while knowing the importance of telling the truth, she was properly deemed competent to testify under KRE 601. Harp v. Commonwealth, 266 S.W.3d 813, 2008 Ky. LEXIS 323 (Ky. 2008).
In a sexual abuse case, the court properly found that the child victim was competent to testify because the court questioned the victim about school, her birthday celebration, and past immunizations at the doctor's office; she was able to recall those events and otherwise had no impediments to testifying. The victim demonstrated a moral obligation to tell the truth and was able to recall most of the events surrounding the sexual abuse. Howard v. Commonwealth, 318 S.W.3d 607, 2010 Ky. App. LEXIS 41 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2010 Ky. LEXIS 608 (Ky. Sept. 15, 2010).
Child was competent to testify at defendant's trial because the court's questions were sufficient to establish whether the child understood being truthful, and the child's testimony about the events tracked that of the other witnesses. Swan v. Commonwealth, 384 S.W.3d 77, 2012 Ky. LEXIS 111 (Ky. 2012), substituted opinion, — S.W.3d —, 2012 Ky. LEXIS 498 (Ky. 2012).
Defendant's conviction for sodomy could not stand because the trial court erred in not allowing an independent psychological evaluation of the child victim; there was evidence that the victim might have had serious psychological problems that could have contributed to the ability to understand the truth and the importance of testifying truthfully. Perry v. Commonwealth, 390 S.W.3d 122, 2012 Ky. LEXIS 168 (Ky. 2012).
Court properly evaluated the competency of a child witness because the court's questions to the child went to the capacity to understand the obligation to tell the truth, which was most often at issue with children; the questions were the bare minimum to establish whether the child understood being truthful, but were sufficient. Additionally, the court did not err by conducting the hearing in front of the jury. Swan v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 498 (Ky. 2012).
District court did not abuse its discretion in finding the child victim competent to offer testimony where the victim demonstrated an understanding of the difference between truthfulness and lying and the consequences of lying in a court proceeding, and nothing in case law required an expert evaluation to determine the competency of a child witness. J.E. v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 99 (Ky. Ct. App. 2017).
3. Hearsay.
Testimonial incompetence of a declarant should be an obstacle to the admission of the declarant's out-of-court statements if the reason for the incompetence is one which would affect the reliability of the hearsay. B.B. v. Commonwealth, 226 S.W.3d 47, 2007 Ky. LEXIS 131 (Ky. 2007).
4. Competency Hearing.
During a competency hearing on a victim's ability to testify at trial, it was not error, under KRE 601(a), for a trial court to accept proposed questions from the prosecution and defense and then personally examine the witness, without allowing cross-examination or considering medical testimony, because (1) there was no set procedure which had to be followed, and (2) no authority gave defendant the right to cross-examine the victim at a competency hearing. Niceley v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 252 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 272 (Ky. May 13, 2009), cert. denied, Niceley v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7821 (U.S. Nov. 2, 2009).
Rule 602.  Lack of personal knowledge.
Text
A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness' own testimony. This rule is subject to the provisions of KRE 703, relating to  opinion testimony by expert witnesses.
History
(Enact. Acts 1990, ch. 88, § 35; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS
1. Illustrative cases.
Testimony by a detective which accompanied a videotape of the murder scene was comprised of opinions and inferences that were rationally based on his own perceptions of which he had personal knowledge and, therefore, did not violate the rule. Mills v. Commonwealth, 996 S.W.2d 473, 1999 Ky. LEXIS 51 (Ky. 1999), cert. denied, Mills v. Kentucky, 528 U.S. 1164, 120 S. Ct. 1182, 145 L. Ed. 2d 1088, 2000 U.S. LEXIS 1172, 68 U.S.L.W. 3533 (2000), overruled in part, Padgett v. Commonwealth, 312 S.W.3d 336,  2010 Ky. LEXIS 71 (Ky. 2010).
Trial court properly prohibited witnesses from offering opinions that prior abuse investigations concerning defendant were unsubstantiated. This testimony, which could have been interpreted to mean that the claims were false, would have violated KRE 602, which prohibited a witness from testifying about matters on which he or she had not personal knowledge. Woodard v. Commonwealth, 219 S.W.3d 723, 2007 Ky. LEXIS 91 (Ky. 2007).
Trial court did not err by allowing two police officers to narrate videos played during their testimony, because the officers'  testimony was not interpretive, was based on personal knowledge, and was explicative of the officers'  perception of the events occurring on the video as the officers perceived them during the police chase. Cuzick v. Commonwealth, 276 S.W.3d 260, 2009 Ky. LEXIS 2 (Ky. 2009).
An industrial hygienist with the Kentucky Occupational Safety and Health Program who took air samples at the decedent's employer's plant and after finding tremolite asbestos, issued the employer a “non-serious” citation, was permitted to testify regarding his preliminary findings that the citation was withdrawn and his opinion that the supplier's talc contained asbestos; his testimony was properly admitted as he testified to matters within his personal knowledge. R.T. Vanderbilt Co. v. Franklin, 290 S.W.3d 654, 2009 Ky. App. LEXIS 16 (Ky. Ct. App. 2009).
Railway supervisor informed the trial court that he had no personal knowledge of the employee's proffered letter, its contents, or the investigation mentioned therein; the trial court correctly ruled the supervisor could not be questioned regarding a matter about which he was wholly unfamiliar. Rossi v. CSX Transp., Inc., 357 S.W.3d 510, 2010 Ky. App. LEXIS 233 (Ky. Ct. App. 2010).
In a drug case, an officer improperly interpreted a drug buy audiotape for the jury because the officer was not present in the apartment during the drug transaction and did not provide narrative testimony from personal knowledge and recollection which might have aided the jury's understanding of the situation. Wright v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 45 (Ky. Ct. App. 2013).
In a first-degree robbery case, identification testimony from witnesses did not improperly invade the province of the jury as the fact finder because there was no impermissible narrative-style testimony or any other improper description of video or photo images; rather, the witnesses merely identified defendant as the man present in the videos and photos. This testimony was rationally based on the witnesses'  personal knowledge from prior exposure to defendant's physical appearance. Morgan v. Commonwealth, 421 S.W.3d 388, 2014 Ky. LEXIS 10 (Ky. 2014).
This rule did not prohibit a detective from testifying to facts he perceived from his viewing of a surveillance videotape of the crime that was later destroyed because he personally viewed the videotape and utilizing his senses perceived its contents and he was capable of expressing his observations to a jury. Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
Motion to suppress evidence was not warranted based on the best evidence rule in a case where an arresting officer's in-car video tape was unavailable. The arresting officer was able to testify as to his personal knowledge and be cross-examined; as such, the officer was not interpreting the video or seeking to prove the content thereof. Bessinger v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 188 (Ky. Ct. App. 2014).
Trial court erroneously allowed a police detective to narrate the contents of a video recording of a drug buy because not only did the detective lack personal knowledge of the matter, but the testimony amounted to hearsay as the detective, who was not present in the vehicle when the alleged transaction between defendant and a confidential informant took place, repeated the out-of-court statements for their truth while on the witness stand. The court's error did not rise to the level of palpability given the other evidence against defendant. Muchrison v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 117 (Ky. Ct. App. 2016).
Rule 603.  Oath or affirmation.
Text
Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness' conscience and impress the witness' mind with the duty to do so.
History
(Enact. Acts 1990, ch. 88, § 36; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS
1. Counsel's Assertion of Facts.
Assertions of fact from counsel as to the content of prior conversations with witnesses have the effect of making a witness of the lawyer and allowing his or her credibility to be substituted for that of the witness. Such a practice also violates KRE 603 and KRE 802. Any such practice is improper and, subject to harmless error review, is an appropriate basis for reversal. Holt v. Commonwealth, 219 S.W.3d 731, 2007 Ky. LEXIS 90 (Ky. 2007).
Rule 604.  Interpreters.
Text
An interpreter is subject to the provisions of these rules relating to qualifications of an expert and the administration of an oath or affirmation to make a true translation.
History
(Enact. Acts 1990, ch. 88, § 37; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Oath of Interpreter, Form 20.02.
NOTES TO DECISIONS
 Qualifications.
Trial court did not abuse its discretion in admitting a police officer's testimony regarding defendant's admission to having sexual relations with the underage victim because, while the interpreter was not court certified, had never interpreted in a criminal setting before, and spoke a different dialect than defendant, the interpreter simply offered a translation of defendant's statement, a Daubert hearing was not required to preserve defendant's objections to the interpreter's qualifications, and defendant's statement was clearly an admission by a party opponent, which made the police officer's testimony clearly admissible. Lopez v. Commonwealth, 459 S.W.3d 867, 2015 Ky. LEXIS 1616 (Ky. 2015).
Rule 605.  Competency of judge as witness.
Text
The judge presiding at the trial may not testify in that trial as a witness. No objection need be made in order to preserve the point.
History
(Enact. Acts 1990, ch. 88, § 38; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited: Marrs v. Kelly, 95 S.W.3d 856, 2003 Ky. LEXIS 10 (Ky. 2003).
Rule 606.  Competency of juror as witness.
Text
A member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting. No objection need be made in order to preserve the point.
History
(Enact. Acts 1990, ch. 88, § 39; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Rule 607.  Who may impeach.
Text
The credibility of a witness may be attacked by any party, including the party calling the witness.
History
(Enact. Acts 1990, ch. 88, § 40; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Heeter, Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
Cited: Wright v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 45 (Ky. Ct. App. 2013).
NOTES TO DECISIONS

 	1. 	Rebuttal Evidence.
 	2. 	Credibility.
1. Rebuttal Evidence.
It continues to be the law that evidence of good character cannot be introduced until after the witness' character has been attacked, thus witness could not be questioned as to general reputation of service manager of auto dealership being sued for negligent repair as plaintiff had not introduced evidence of a bad reputation. Pickard Chrysler v. Sizemore, 918 S.W.2d 736, 1995 Ky. App. LEXIS 163 (Ky. Ct. App. 1995).
2. Credibility.
Portions of diary kept by friend and key prosecution witness were irrelevant and properly excluded from defendant's trial for criminal abuse and murder of her stepson. Defendant's argument that the entirety of the diary went to the character of friend, the friend's credibility as a witness and weight that the jury would give to her testimony was not supported where it was shown portions of diary actually admitted at trial did indeed portray friend as sexually promiscuous drug user who had hateful feelings toward the victim; excluded portions contained irrelevant details of sexual encounters and use of a racial slur. Use of diary also did not invoke rule of completeness. Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996).
A discovery violation is not a proper basis for limiting the scope of cross-examination to exclude evidence of possible bias because a discovery violation has little significance to the factors to be considered under the KRE 403 balancing test. Baker v. Kammerer, 187 S.W.3d 292, 2006 Ky. LEXIS 70 (Ky. 2006).
Rule 608.  Evidence of character and conduct of witness.
Text
(a)  Opinion and reputation evidence of character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.
(b)  Specific instances of conduct.  Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness' credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence. They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness: (1) concerning the witness' character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified. No specific instance of conduct of a witness may be the subject of inquiry under this provision unless the cross-examiner has a factual basis for the subject matter of his inquiry.
The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused's or the witness' privilege against self-incrimination when examined with respect to matters which relate only to credibility.
History
(Enact. Acts 1990, ch. 88, § 41; amend. 1992, ch. 324, § 14, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. effective July 1, 2003.)
Annotations

Northern Kentucky Law Review.
Heeter, Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
Cited: Wright v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 45 (Ky. Ct. App. 2013).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Rebuttal Evidence.
 	3. 	Perjury.
 	4. 	Attack on Credibility Improper.
 	5. 	General Reputation.
 	6. 	Prior Conduct.
 	7. 	Specific Instances of Conduct.
1. Application.
Although the comments played to the jury in defendant's criminal trial in which a police detective told defendant to stop lying during a taped interrogation would have been sufficient to require the giving of a limiting instruction or admonition to the jury pursuant to the improper characterization of the testimony of defendant under KRE 608(a), since defendant failed to ask for an admonition the error was not preserved for review pursuant to KRE 103(d). Such recorded statements by the police in during interrogation are a legitimate interrogation technique, retention of the comments in the version of the tape played for the jury is necessary to provide a context for the answers given by the defendant, and a limiting admonition is an appropriate remedy to avoid any possible adverse inference by the jury. Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
Pre-2003 version of KRE 608(b) had to  be applied at defendant's retrial as KRE 107(b) referred to  criminal actions “originally brought on for trial” prior to the effective date of the rules and the same principles applied to the adoption of amendments to the rules. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
Trial court erred in admitting improper character evidence in defendant's trial on two counts of cocaine trafficking because a detective's testimony that the confidential informant was a reliable informant whose work had always resulted in convictions was inadmissible character evidence under KRE 404(a), and was inadmissible under KRE 608 to bolster or rehabilitate the confidential informant's credibility because the detective was the first witness and the informant had not yet testified, and the detective's testimony was not limited to the informant's character or truthfulness. However, the admission of the detective's testimony did not require reversal for a new trial because the error was not properly preserved for appellate review as required by KRE 103(a)(1), and the admission of improper evidence of the character of a mere witness did not affect defendant's substantial rights or constitute manifest injustice so as to require reversal as palpable error as provided in KRE 103(e). Fairrow v. Commonwealth, 175 S.W.3d 601, 2005 Ky. LEXIS 335 (Ky. 2005).
Trial court erred in sustaining the Commonwealth's objection to a response given by one of defendant's alibi witness's, who was also the victim's mother, concerning the victim's character for truthfulness, because under the version of KRE 608(a) applicable at the time of defendant's trial, said testimony, in the form of opinion or reputation, was admissible. Stewart v. Commonwealth, 197 S.W.3d 568, 2006 Ky. App. LEXIS 38 (Ky. Ct. App. 2006).
KRE 608(b) permits impeachment only by specific instances of conduct that have not resulted in a conviction while evidence relating to impeachment by criminal conviction is governed solely by KRE 609(a). Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
2. Rebuttal Evidence.
Defendant's contention that KRE 404(a)(1) operated to  prevent the prosecution from offering rebuttal character evidence when he had not placed his truthfulness in issue failed; KRE 404(a)(3) allows  the introduction of character evidence of witnesses as provided in this rule, which permits the credibility of all witnesses to be attacked or supported by general reputation or opinion evidence. Neither KRE 404(a)(3) nor  KRE 608 restricts  the order in which the evidence can be presented. LaMastus v. Commonwealth, 878 S.W.2d 32, 1994 Ky. App. LEXIS 74 (Ky. Ct. App. 1994).
It continues to be the law that evidence of good character cannot be introduced until after the witness' character has been attacked, thus witness could not be questioned as to general reputation of service manager of auto dealership being sued for negligent repair as plaintiff had not introduced evidence of a bad reputation. Pickard Chrysler v. Sizemore, 918 S.W.2d 736, 1995 Ky. App. LEXIS 163 (Ky. Ct. App. 1995).
3. Perjury.
It was not error to allow the Commonwealth to impeach defense witness by introducing evidence that he had perjured himself by giving false alibi testimony at defendant's first trial; moreover, there was no violation of KRE 404(c) where defendant had actual notice of the evidence. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
4. Attack on Credibility Improper.
Where the defense sought to impeach a witness by revealing to the jury that the witness had a child who was a victim in a later unrelated crime and that the witness failed to mention defendant's appearance on the night of the murders, the evidence was not a proper attack on the credibility of the witness since the fact that the child was a victim of a crime was totally irrelevant. Wheeler v. Commonwealth, 121 S.W.3d 173, 2003 Ky. LEXIS 179 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 293 (Ky. Dec. 18, 2003), cert. denied, Wheeler v. Kentucky, 541 U.S. 1051, 124 S. Ct. 2180, 158 L. Ed. 2d 746, 2004 U.S. LEXIS 3536, 72 U.S.L.W. 3711 (2004).
Evidence that an investigating officer had participated in the theft of evidence in police custody was not admissible, under the version of KRE 608 applicable at the time this case was tried, to impeach the officer's credibility but was admissible under KRE 404(b) to support defendant's theory that the officer, not defendant, stole the robbery and murder victim's money. Under KRE 403, the evidence's probative value was not substantially outweighed by considerations of confusion of the issues, misleading the jury, or undue delay. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
Trial court did not violate defendant's Confrontation Clause rights by barring him from cross-examining a witness about his probationary status and his pending misdemeanor charges, as the jury was aware the witness was a convicted felon, and there was no evidence he was motivated to testify against defendant in order to curry favor with the authorities. Davenport v. Commonwealth, 177 S.W.3d 763, 2005 Ky. LEXIS 324 (Ky. 2005), rehearing denied, — S.W.3d —, 2005 Ky. LEXIS 1026 (Ky. Dec. 22, 2005), cert. denied, Davenport v. Kentucky,549 U.S. 827, 127 S. Ct. 40, 166 L. Ed. 2d 46, 2006 U.S. LEXIS 5924 (2006).
Where a robbery victim took a prescription medication and testified that she had it refilled about every two weeks, the trial court properly precluded defense counsel from submitting a Kentucky All-Schedule Prescription Electronic Reporting (KASPER) report into evidence to challenge the victim's credibility by showing that she had refilled the prescription more frequently because the KASPER report was extrinsic evidence and specific instance of witness conduct, for the purpose of attacking credibility, could not be proven through the admission of extrinsic evidence. Oakes v. Commonwealth, 320 S.W.3d 50,  2010 Ky. LEXIS 202 (Ky. 2010).
Court of Appeals properly denied defendant's petition for a writ of prohibition because defense counsel's opening statements concerning the victim's history of lying were based on evidence that was inadmissible, highly prejudicial to the Commonwealth's right to a fair trial, in direct contradiction of the court's prior admonition not to characterize any witness as a liar, likely confused the jury and brought additional attention to the matter, introduction of a therapist's notes and testimony would have been barred by either the counselor-client or the psychotherapist-patient privileges, defense counsel created the circumstances necessitating a mistrial, and it was unlikely that a second admonition would have been effective. Sneed v. Burress, — S.W.3d —, 2016 Ky. LEXIS 94 (Ky. 2016).
5. General Reputation.
In a capital murder case, the trial court did not err in refusing to allow impeachment evidence to the effect that a witness had lied on many occasions; KRE 608 allowed opinion evidence of character only as to general reputation in the community. Garland v. Commonwealth, 127 S.W.3d 529, 2003 Ky. LEXIS 233 (Ky. 2003), cert. denied, Garland v. Kentucky, 125 S. Ct. 252, 160 L. Ed. 2d 63, 2004 U.S. LEXIS 5940, 73 U.S.L.W. 3208 (U.S. 2004), overruled in part, Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
Defendant's conviction of attempted sodomy was reversed where the trial court erred in excluding testimony by two of the victim's school teachers as to the victim's reputation for untruthfulness, as an elementary school setting qualified as a “community” under the version of KRE 608 in effect prior to July 1, 2003. Vaughn v. Commonwealth, 230 S.W.3d 559, 2007 Ky. LEXIS 164 (Ky. 2007).
6. Prior Conduct.
Pre-2003 KRE 608 provides that the credibility of a witness can be attacked or supported only by evidence in the form of opinion or reputation in the community; thus, specific instances of wrongful conduct cannot be used for impeachment purposes. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
KRE 608 permits impeachment only by specific acts that have not resulted in a criminal conviction. Evidence relating to impeachment by criminal conviction is governed solely by KRE 609. To the extent Fields v. Commonwealth may be read to imply otherwise, it is overruled. Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), substituted opinion, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 43 (Ky. Mar. 24, 2011).
Trial court did not abuse its discretion by refusing to allow defendant to inquire into the nature of the confidential informant's prior felony convictions because the evidence was not admissible under KRE 608, which permitted impeachment only by specific acts that had not resulted in a criminal conviction. Nor was the evidence admissible under KRE 609, because defense counsel cross-examined a detective about the informant's convictions, which was not sanctioned under Rule 609. Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), substituted opinion, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 43 (Ky. Mar. 24, 2011).
At defendant's trial for two counts of trafficking in a controlled substance and one count of possessing a controlled substance, the trial court did not deny defendant a meaningful opportunity to cross-examine a forensic chemist because dismissed allegation for theft of a controlled substance against the chemist had no relevance to truthfulness for purposes of admission under KRE 608(b). Defendant was given a fair opportunity to impeach the chemist by establishing before the jury that she had a pending theft charge and had been given a period of administrative leave as a result. Rogers v. Commonwealth, 366 S.W.3d 446, 2012 Ky. LEXIS 72 (Ky. 2012).
Because the victim's testimony was sufficient to establish defendant's guilt for the offense of first-degree robbery under KRS 515.020, the introduction of evidence pursuant to KRE. 608 via a witness concerning defendant's drug use as a motive for committing the robbery was not prejudicial and did not constitute palpable error under RCr P. 10.26. McElroy v. Commonwealth, 389 S.W.3d 130, 2012 Ky. App. LEXIS 292 (Ky. Ct. App. 2012).
KRE. 608 and 609 allow some inquiry as to the conduct underlying a criminal conviction, so long as the conduct is probative of truthfulness or untruthfulness. Allen v. Commonwealth, 395 S.W.3d 451, 2013 Ky. LEXIS 30 (Ky. 2013).
Trial court did not abuse its discretion by not allowing the patient's estate to cross-examine the physician regarding the status of his Kentucky medical license under KRE. 404(b) because the evidence that the doctor's license had been restricted could not be used to impeach him under this rule, as there was no evidence he misrepresented his credentials and did not claim to be licensed in Kentucky. Trover v. Estate of Burton, 423 S.W.3d 165, 2014 Ky. LEXIS 2 (Ky. 2014).
7. Specific Instances of Conduct.
As amended in 2003, KRE 608 does not permit proof of specific instances of conduct by extrinsic evidence, but they may, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness concerning the witness' character for truthfulness or untruthfulness. The Commentary to the 2003 amendment clarifies that the cross-examiner may not go beyond the answers he gets from such inquiry and later introduce extrinsic evidence to contradict the answers; this is consistent with the preexisting common law rule with respect to the cross-examination of a character witness who has given what amounts to hearsay evidence of the defendant's good reputation for a particular character trait. Purcell v. Commonwealth, 149 S.W.3d 382, 2004 Ky. LEXIS 286 (Ky. 2004).
Trial court did not exceed its broad discretion under KRE 608 in limiting cross-examination of an officer to exclude the officer's conviction of misdemeanor official misconduct, which was not admissible under KRE 609; defendant's claim that the officer curried favor with the Commonwealth by favorably testifying in defendant's case was purely speculative and unsupported by the evidence. The claim was undermined by the fact that the officer's testimony did not differ from the testimony the officer gave at defendant's first trial, before the officer was charged with the misdemeanor counts. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Emergency medical technician's (EMT) misdemeanor assault conviction was not admissible in defendant's second trial pursuant to KRE 609 and there was no abuse of discretion in refusing to admit this testimony pursuant to KRE 608(b); assault was not a crime that reflected on a witness'  character for truthfulness or untruthfulness. Defendant did not testify at his second trial, nor was his prior testimony admitted; therefore, the jury never heard defendant's allegation that the EMT attacked defendant, and defense counsel had no reason to bolster this claim. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Admission of testimony of defendant's girlfriend obtained on cross-examination was proper under KRE 608 as it related to the girlfriend's capacity to perceive as well as the girlfriend's ability to remember or relate since the girlfriend testified that: (1) she sometimes had difficulties recollecting; (2) in the past she had a methamphetamine problem; and (3) her prior drug use probably had not helped her ability to recollect what had occurred. Cantrell v. State, 288 S.W.3d 291, 2009 Ky. LEXIS 162 (Ky. 2009).
Defendant was entitled to production of the Kentucky Cabinet for Health and Family Services records regarding an allegation of sexual misconduct in 2001 to determine if those records established demonstrable falsity, if the evidence was probative of truthfulness or untruthfulness under KRE 608(b), if that evidence survived the KRE 403 balancing test, and if a new trial had to be granted to defendant allowing him to cross-examine the victim about the 2001 false report because the evidence against defendant was not so overwhelming that impeachment of the victim with a duly established false prior accusation would not, within a reasonable probability, have altered the outcome. Dennis v. Commonwealth, 306 S.W.3d 466,  2010 Ky. LEXIS 66 (Ky. 2010).
KRE 608 permits the cross-examination of a sex crime victim concerning a prior false accusation if the prior accusation is shown to be demonstrably false, if the accusation is probative of truthfulness or untruthfulness, and if the prior accusation evidence otherwise survives KRE 403's probative value balancing test. Dennis v. Commonwealth, 306 S.W.3d 466,  2010 Ky. LEXIS 66 (Ky. 2010).
Although the Commonwealth's questions and a police officer's answers that an informant “made” more than 200 cases and that the informant worked for other agencies were improper and unnecessary under KRE 608, in light of the informant's unrebutted testimony on the same issues and the overwhelming evidence of defendant's guilt, the error was not reversible as there was not a substantial likelihood that the jury would have come to a different conclusion absent those errors. Baker v. Commonwealth, 320 S.W.3d 699, 2010 Ky. App. LEXIS 61 (Ky. Ct. App. 2010).
There was no abuse of discretion by the trial court's exclusion of evidence regarding the victim's prior accusations of sexual abuse against defendant, as pursuant to KRE. 608(b), she did not admit that the prior allegations were false and there was no showing of a motive to fabricate; further, defendant did not prove the allegations were false. Chames v. Commonwealth, 405 S.W.3d 519, 2012 Ky. App. LEXIS 231 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 515 (Ky. Aug. 21, 2013).
In a trial alleging that defendant lied when she said her boyfriend forged her signature on a loan document, defendant should have been permitted to inquire on cross-examination into the conduct underlying the boyfriend's prior misdemeanor convictions for giving a false name to a peace officer, even though she could not ask about or otherwise show that this conduct led to a conviction. Allen v. Commonwealth, 395 S.W.3d 451, 2013 Ky. LEXIS 30 (Ky. 2013).
Rule 609.  Impeachment by evidence of conviction of crime.
Text
(a)  General rule. For the purpose of reflecting upon the credibility of a witness, evidence that the witness has been convicted of a crime shall be admitted if elicited from the witness or established by public record if denied by the witness, but only if the crime was punishable by death or imprisonment for one (1) year or more under the law under which the witness was convicted. The identity of the crime upon which conviction was based may not be disclosed upon cross-examination unless the witness has denied the existence of the conviction. However, a witness against whom a conviction is admitted under this provision may choose to disclose the identity of the crime upon which the conviction is based.
(b)  Time limit. Evidence of a conviction under this rule is not admissible if a period of more than ten (10) years has elapsed since the date of the conviction unless the court determines that the probative value of the conviction substantially outweighs its prejudicial effect.
(c)  Effect of pardon, annulment, or certificate of rehabilitation. Evidence of a conviction is not admissible under this rule if the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.
History
(Enact. Acts 1990, ch. 88, § 42; amend. 1992, ch. 324, § 15, effective July 1, 1992; ch. 324, § 34, effective July 1, 1992.)
Annotations
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Heeter, Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
Cited: Wright v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 45 (Ky. Ct. App. 2013).
NOTES TO DECISIONS

 	1. 	Construction with Federal Rule.
 	2. 	Prior Felony Convictions.
 	3. 	Prior Misdemeanor Convictions.
 	4. 	Rebuttal Evidence.
 	5. 	Harmless Error.
 	6. 	Juvenile Offenses.
1. Construction with Federal Rule.
This rule differs in several respects from the federal rule (FRE 609); this rule does not, by its terms, divest the trial court of a limited discretion to admit a conviction more than ten years old. It is precatory rather than mandatory, and leaves room for a trial judge to rule such evidence admissible in circumstances where fairness so demands. McGinnis v. Commonwealth, 875 S.W.2d 518, 1994 Ky. LEXIS 37 (Ky. 1994), rehearing denied, 1994 Ky. LEXIS 94 (Ky. 1994).
2. Prior Felony Convictions.
Strictly speaking, this rule is unrelated to introducing prior felony convictions in a prior felony offender (PFO) proceeding. McGuire v. Commonwealth, 885 S.W.2d 931, 1994 Ky. LEXIS 123 (Ky. 1994).
Where defendant had already been found guilty of complicity of arson and complicity to commit murder, the introduction of a 19-year-old conviction for burglary and four 15-year-old convictions for second degree manslaughter arising out of a single car, drunk driving, accident were relevant to sentencing and were not in violation of this rule. Perdue v. Commonwealth, 916 S.W.2d 148, 1995 Ky. LEXIS 109 (Ky. 1995), cert. denied, Perdue v. Kentucky, 519 U.S. 855, 117 S. Ct. 151, 136 L. Ed. 2d 96, 1996 U.S. LEXIS 5295, 65 U.S.L.W. 3260 (1996).
In prosecution for burglary in the 3rd degree and PFO I since defendant's prior felony conviction was inadmissible as evidence or for purposes of impeachment, it was prejudicial for the jury to learn of this conviction through the voir dire, thus statement of prospective juror who was excused by the court that she thought that she had met defendant at West Kentucky Correctional Center tainted the entire voir dire and thus violated the constitutional mandates for a fair and impartial trial. Tabor v. Commonwealth, 948 S.W.2d 569, 1997 Ky. App. LEXIS 43 (Ky. Ct. App. 1997).
Only felony convictions may be used for impeachment in Kentucky, and the identity of the crime upon which the conviction was based may not be revealed unless the witness denies the conviction. Slaven v. Commonwealth, 962 S.W.2d 845, 1997 Ky. LEXIS 161 (Ky. 1997).
It was not reversible error to allow Commonwealth to impeach defense witnesses by asking the number of felony convictions rather than whether they had felony convictions, particularly where defense did not object at trial, and where defense had previously impeached a witness with the same form of questioning. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
It was not error for a prosecutor to elicit the nature of the Commonwealth's witnesses' convictions on direct examination; the obvious purpose for inquiring as to the nature of the offenses was anticipatory rehabilitation, and KRE 609(a) only provided that the identity of the crime upon which the conviction was based could not be disclosed upon cross-examination. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
In a murder prosecution, the Commonwealth was properly allowed to impeach defendant with his prior felony conviction under KRE 609(a), and his response to the prosecutor's inquiry as to whether he had been convicted of a felony, in which he referred to a drinking and driving charge, was sufficiently equivocal to permit inquiry into the nature of the conviction. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
Opening statement by plaintiff's counsel that the evidence would show that the defendant was a “two time convicted persistent felon” violated the rule against remarking on plainly inadmissible matters in opening statements because, under KRE 609(a), plaintiff's counsel could not inquire about the nature of defendant's criminal record on cross-examination in light of the fact that defendant had admitted to the conviction during voir dire. Since the case turned on the relative credibility of the eyewitnesses to the collision, counsel's characterization of defendant was not harmless under CR 61.01. Polk v. Greer, 222 S.W.3d 263, 2007 Ky. App. LEXIS 115 (Ky. Ct. App. 2007).
Because the balancing test for admission of impeachment evidence under KRE 609(b) was the exact inverse of the balancing test for the admission of relevant evidence under KRE 403, evidence of defendant's prior felony convictions, which occurred at least 24 years before he was prosecuted on the current rape and sodomy charges, was inadmissible because its prejudicial effect was substantially outweighed by its probative value. Holt v. Commonwealth, 250 S.W.3d 647, 2008 Ky. LEXIS 109 (Ky. 2008).
Trial court erred in admitting evidence of defendant's prior felony convictions for impeachment purposes because the convictions were stale as they were at least 24 years old, the trial court's findings of fact regarding the balancing test for admission of evidence under KRE 609(b) did not support admission of the evidence, and since the rape and sodomy case against defendant turned on the credibility of both defendant and the alleged victim, evidence of the prior convictions had the potential to irreparably taint the jury's perception of defendant. Holt v. Commonwealth, 250 S.W.3d 647, 2008 Ky. LEXIS 109 (Ky. 2008).
KRE 608 permits impeachment only by specific acts that have not resulted in a criminal conviction. Evidence relating to impeachment by criminal conviction is governed solely by KRE 609. To the extent Fields v. Commonwealth may be read to imply otherwise, it is overruled. Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), substituted opinion, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 43 (Ky. Mar. 24, 2011).
Trial court did not abuse its discretion by refusing to allow defendant to inquire into the nature of the confidential informant's prior felony convictions because the evidence was not admissible under KRE 608, which permitted impeachment only by specific acts that had not resulted in a criminal conviction. Nor was the evidence admissible under KRE 609, because defense counsel cross-examined a detective about the informant's convictions, which was not sanctioned under Rule 609. Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), substituted opinion, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 43 (Ky. Mar. 24, 2011).
KRE 608(b) permits impeachment only by specific instances of conduct that have not resulted in a conviction while evidence relating to impeachment by criminal conviction is governed solely by KRE 609(a). Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
3. Prior Misdemeanor Convictions.
Emergency medical technician's (EMT) misdemeanor assault conviction was not admissible in defendant's second trial pursuant to KRE 609(a) and there was no abuse of discretion in refusing to admit this testimony pursuant to KRE 608(b); assault was not a crime that reflected on a witness'  character for truthfulness or untruthfulness. Defendant was not prejudiced, as defendant did not testify at his second trial, nor was his prior testimony admitted; therefore, the jury never heard defendant's allegation that the EMT attacked defendant, and defense counsel had no reason to bolster this claim. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Trial court did not exceed its broad discretion in limiting cross-examination of an officer to exclude the officer's conviction of misdemeanor official misconduct, which was not admissible under KRE 609; defendant's claim that the officer curried favor with the Commonwealth by favorably testifying in defendant's case was purely speculative and unsupported by the evidence. The claim was undermined by the fact that the officer's testimony did not differ from the testimony the officer gave at defendant's first trial, before the officer was charged with the misdemeanor counts. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
KRE. 608 and 609 allow some inquiry as to the conduct underlying a criminal conviction, so long as the conduct is probative of truthfulness or untruthfulness. Therefore, in a trial alleging that defendant lied when she said her boyfriend forged her signature on a loan document, defendant should have been permitted to inquire on cross-examination into the conduct underlying the boyfriend's prior misdemeanor convictions for giving a false name to a peace officer, even though she could not ask about or otherwise show that this conduct led to a conviction. Allen v. Commonwealth, 395 S.W.3d 451, 2013 Ky. LEXIS 30 (Ky. 2013).
4. Rebuttal Evidence.
It continues to be the law that evidence of good character cannot be introduced until after the witness' character has been attacked, thus witness could not be questioned as to general reputation of service manager of auto dealership being sued for negligent repair as plaintiff had not introduced evidence of a bad reputation. Pickard Chrysler v. Sizemore, 918 S.W.2d 736, 1995 Ky. App. LEXIS 163 (Ky. Ct. App. 1995).
Fact that defendant had used obscene language on other occasions was collateral to issue of whether he had assaulted a victim; hence, the evidence was inadmissible. Rowe v. Commonwealth, 50 S.W.3d 216, 2001 Ky. App. LEXIS 78 (Ky. Ct. App. 2001).
In a medical malpractice case, where the husband of an injured patient placed his credibility squarely in issue by testifying in contradiction of other witnesses and of entries in hospital and business records, the trial court made a proper balancing of the prejudicial effect of admitting evidence of the husband's prior criminal conviction versus its probative value before deciding to admit the evidence. Miller v. Marymount Med. Ctr., 125 S.W.3d 274, 2004 Ky. LEXIS 13 (Ky. 2004).
5. Harmless Error.
It was not reversible error in a death penalty case to admit testimony about felony convictions against the witness, including evidence of a felony conviction which occurred more than ten years earlier and to which no KRE 609(b) balancing test was applied, because the defendant's conviction and penalty would have occurred even without mention of the witness's convictions. Foley v. Commonwealth, 953 S.W.2d 924, 1997 Ky. LEXIS 56 (Ky. 1997), rehearing denied, 1997 Ky. LEXIS 139 (Ky. Nov. 20, 1997), cert. denied, Foley v. Kentucky, 523 U.S. 1053, 118 S. Ct. 1375, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2237, 66 U.S.L.W. 3640 (1998).
In a drug case, the prosecution's improper inquiry into the number of prior convictions of a witness was found to be harmless because the Commonwealth presented significant evidence supporting the argument that defendant possessed the chemicals, equipment, and intent necessary for manufacturing methamphetamine. Dixon v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 31 (Ky. Ct. App. 2017).
6. Juvenile Offenses.
KRS 610.320(4) does not encroach upon the rule-making powers of the Supreme Court and, therefore, does not violate the separation of powers doctrine; the legislature did not attempt to amend KRE 609(a), but merely changed the law with respect to the confidentiality of the juvenile court records of those who reoffend to allow the information in those records to be used for impeachment or sentencing purposes. English v. Commonwealth, 2000 Ky. App. LEXIS 79 (Ky. Ct. App. 2000), review denied, 2001 Ky. LEXIS 106 (Ky. 2001).
The rule's reference to crimes “punishable by death or imprisonment for one (1) year or more under the law under which the witness was convicted” refers to felony offenses; although juvenile offenders are not subject to the same types of punishment as those imposed in adult courts for similar offenses, the rule is satisfied where the crimes a defendant was adjudicated as having committed were ones for which, had he been an adult, a sentence of at least one year could have been imposed. English v. Commonwealth, 2000 Ky. App. LEXIS 79 (Ky. Ct. App. 2000), review denied, 2001 Ky. LEXIS 106 (Ky. 2001).
The provision of KRS 532.055(2)(a)6 that permitted use of defendant's juvenile court records as evidence of a prior conviction for purposes of impeachment violated the separation of powers doctrine and was unlawful, and the state Supreme Court reversed defendant's conviction for manslaughter in the first degree and remanded the case for a new trial because the trial court allowed the prosecutor to use defendant's juvenile court records to impeach defendant during the findings portion of trial. Manns v. Commonwealth, 80 S.W.3d 439, 2002 Ky. LEXIS 114 (Ky. 2002).
Rule 610.  Religious beliefs or opinions.
Text
Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness' credibility is impaired or enhanced.
History
(Enact. Acts 1990, ch. 88, § 43; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Appellant's Brief, Form 101.25.
Rule 611.  Mode and order of interrogation and presentation.
Text
(a)  Control by court. The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to:
 	(1)  Make the interrogation and presentation effective for the ascertainment of the truth;
 	(2)  Avoid needless consumption of time; and
 	(3)  Protect witnesses from harassment or undue embarrassment.
(b)  Scope of cross-examination.  A witness may be cross-examined on any matter relevant to any issue in the case, including credibility. In the interests of justice, the trial court may limit cross-examination with respect to matters not testified to on direct examination.
(c)  Leading questions.  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness' testimony. Ordinarily leading questions should be permitted on cross-examination, but only upon the subject matter of the direct examination. When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.
History
(Enact. Acts 1990, ch. 88, § 44; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations
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NOTES TO DECISIONS

 	1. 	Cross-Examination.
 	2. 	Discretion of Court.
 	3. 	Character of Defendant.
 	4. 	Hostile Witness.
 	5. 	Computer-Generated Diagrams.
 	6. 	Improper Leading.
 	7. 	Redirect.
1. Cross-Examination.
This rule embodies the “wide open” rule of cross-examination by allowing questioning as to any matter relevant to any issue in the case, subject to judicial discretion in the control of interrogation of witnesses and production of evidence. While the trial court may not limit cross-examination because it involves matters not covered on direct, it may limit such examination when necessary to further the search for truth, avoid a waste of time, or protect witnesses against unfair and unnecessary attack. Derossett v. Commonwealth, 867 S.W.2d 195, 1993 Ky. LEXIS 176 (Ky. 1993).
In a capital murder case, the prosecution's cross-examination of defendant's brother did not exceed the wide latitude afforded to parties on cross-examination, under KRE 611(b) as the purpose of the brother's direct testimony was to imply that defendant's abusive family background caused him to shoot his ex-wife and murder his former in-laws, and the prosecutor was entitled to rebut this by showing that, despite sharing the same background, the brother had not been moved to commit similar crimes of violence, so the trial court did not abuse its discretion by allowing this line of questioning. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
Motion to strike testimony of defendant's federal probation officer on grounds that the limited scope permitted under federal law violated defendant's confrontation rights was properly denied; there were no confrontation implications in rules that limited the scope of cross-examination to matters raised on direct. Moody v. Commonwealth, 170 S.W.3d 393, 2005 Ky. LEXIS 243 (Ky. 2005), review denied, — S.W.3d —, 2008 Ky. LEXIS 680 (Ky. Oct. 15, 2008).
Although the cross-examination between a prosecutor and defendant bordered on a school ground exchange rather than a prosecutor and witness, objections were made, and the trial court ruled. No abuse of discretion was shown in the rulings on the objections under KRE 611. Johnson v. Commonwealth, 2007 Ky. App. LEXIS 10 (Ky. Ct. App. 2007), review denied and ordered not published, 2007 Ky. LEXIS 157 (Ky. 2007).
In a medical malpractice based upon an alleged misreading of x-rays and the failure to diagnose lung cancer, the trial court committed reversible error by depriving plaintiff of the right to cross-examine defendant doctor, who also testified as an expert, regarding the suspension of his medical license because the issue was relevant to his qualifications and was critical in assessing the weight that should be given to his expert opinion. Because the evidence could have a substantial impact on the validity of the doctor's testimony, its exclusion was reversible error. Estate of Judith Burton v. Trover Clinic Found., Inc., — S.W.3d —, 2011 Ky. App. LEXIS 94 (Ky. Ct. App. 2011).
2. Discretion of Court.
Where there was no articulation of the value, competence, or relevancy of the proffered testimony sought from a wife in a stalking case against her husband and from a jailer who was the object of accused's bribery, there was no abuse of discretion by the district judge in denying the requests to present such witnesses. Commonwealth v. Wortman, 929 S.W.2d 199, 1996 Ky. App. LEXIS 92 (Ky. Ct. App. 1996).
In medical malpractice action the trial court did not abuse its discretion by ruling inadmissible evidence that the defendant-physician and his expert witness shared the same liability carrier. The mere fact that two physicians share a common insurance carrier, absent a more compelling degree of connection, does not clearly evidence bias by the expert and its arguable relevance or probative value is insufficient to outweigh the well-established rule as to the existence of insurance. Wallace v. Leedhanachoke, 949 S.W.2d 624, 1996 Ky. App. LEXIS 178 (Ky. Ct. App. 1996).
Right of confrontation is only guaranteed in criminal cases; while a time limit placed on a de facto custodian hearing by a trial court precluded cross examination of the adoptive parent, this inability did not affect substantial rights, or result in manifest prejudice to either party. B.F. v. T.D., — S.W.3d —, 2005 Ky. App. LEXIS 95 (Ky. Ct. App. 2005), aff'd, 194 S.W.3d 310, 2006 Ky. LEXIS 162 (Ky. 2006).
A trial courts decision to require counsel to pose cross examination questions to defendant's victims, and denying defendant the right to personally conduct the cross examination, was not error and did not violate defendant's right of self-reprensentation, where defendant had a history of assaultive behavior, and had threatened to kill the victims while holding a gun to their heads. Partin v. Commonwealth, 168 S.W.3d 23, 2005 Ky. LEXIS 162 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 254 (Ky. 2005), cert. denied, 547 U.S. 1005, 126 S. Ct. 1467, 164 L. Ed. 2d 251, 2006 U.S. LEXIS 2076 (2006).
Where a prosecutor, during re-direct, elicited testimony that the witness had entered an Alford plea, and defendant did not object, although this testimony was outside the scope of cross examination, given the trial court's wide discretion to allow this inquiry, and the fact that the testimony was otherwise admissible as impeachment evidence, defendant suffered no manifest injustice from its admission. Brown v. Commonwealth, 174 S.W.3d 421, 2005 Ky. LEXIS 187 (Ky. 2005), cert. denied, 547 U.S. 1115, 126 S. Ct. 1915, 164 L. Ed. 2d 669, 2006 U.S. LEXIS 3596 (2006).
Trial judge did not abuse his discretion by allowing an attorney to lead an aged and confused neighboring landowner on direct examination during his testimony about the location of the common boundary line between the his property and the property of adjoining landowners; absent such abuse of discretion, any error in allowing leading questions on direct examination did not warrant reversal on appeal and did not justify a new trial on a jury's verdict setting the boundary line in the neighbors'  favor.Embry v. Turner, 185 S.W.3d 209, 2006 Ky. App. LEXIS 37 (Ky. Ct. App. 2006).
3. Character of Defendant.
In prosecution for murder where defendant opened door by denying that he had attempted to orchestrate testimony intended to result in a false criminal accusation against his wife evidence of such orchestration was admissible to impeach defendant's character. Foley v. Commonwealth, 942 S.W.2d 876, 1996 Ky. LEXIS 127 (Ky. 1996), rehearing denied, 1997 Ky. LEXIS 47 (Ky. 1997), cert. denied, Foley v. Kentucky, 522 U.S. 893, 118 S. Ct. 234, 139 L. Ed. 2d 165, 1997 U.S. LEXIS 5804 (1997).
4. Hostile Witness.
There was no error in allowing Commonwealth to call as a hostile witness a woman who had had a prior sexual relationship with defendant and who had been convicted of perjury in connection with her testimony on behalf of defendant at his previous trial. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
5. Computer-Generated Diagrams.
The admissibility of computer-generated diagrams is analyzed the same as diagrams drawn by hand or photographically created; that is, computer-generated diagrams have to be relevant, are subject to exclusion for prejudice, are subject to the trial court's discretion over the mode and order of the presentation of evidence, and have to be authenticated by testimony of a witness that he or she has personal knowledge of the diagram's subject matter and the diagram is accurate. Gosser v. Commonwealth, 31 S.W.3d 897, 2000 Ky. LEXIS 158 (Ky. 2000).
6. Improper Leading.
Defendant's conviction was reversed and his case was remanded for a new trial because from the tenor of the prosecutor's leading questions to a prosecution witness, there was no doubt that she put the very words the witness refused to say in his mouth; therefore, the statements attributed to defendant were placed before the jury without any witness saying that defendant made the statements. Holt v. Commonwealth, 219 S.W.3d 731, 2007 Ky. LEXIS 90 (Ky. 2007).
7. Redirect.
Trial court erred by excluding defendant's testimony concerning his seizures on redirect examination under KRE 611(a). The Commonwealth opened the door when it asked defendant whether he had ever wandered off after a seizure, and his defense to the burglary charge was that he suffered a seizure, became confused, and wandered into the wrong house; the fact that defendant had suffered the same side-effect after a seizure on a previous occasion was relevant and probative. Jackson v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 238 (Ky. Ct. App. 2011).
Denying defendant's request to conduct re-redirect did not impermissibly limit defendant's ability to effectively present a defense because defendant did not show what further evidence would have been obtained by such examination. Burke v. Commonwealth, 506 S.W.3d 307, 2016 Ky. LEXIS 631 (Ky. 2016).
Rule 612.  Writing used to refresh memory.
Text
Except as otherwise provided in the Kentucky Rules of Criminal Procedure, if a witness uses a writing during the course of testimony for the purpose of refreshing memory, an adverse party is entitled to have the writing produced at the trial or hearing or at the taking of a deposition, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness. If it is claimed that the writing contains matters not related to the subject matter of the testimony, the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto. Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal.
History
(Enact. Acts 1990, ch. 88, § 45; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS
1. In General.
Trial court committed reversible error when it refused to allow defense counsel to review notes used by a witness in aid of his testimony because the notes, which were read into the record, constituted past recollection recorded under KRE 803(5) and were not used to refresh the witness's recollection under KRE 612. DAV, Dept of Ky, Inc. v. Crabb, 182 S.W.3d 541, 2005 Ky. App. LEXIS 160 (Ky. Ct. App. 2005).
Family court abused its discretion by not allowing the Cabinet to refresh a social worker's recollection with a copy of the mother's service recordings because nothing in the Rules of Evidence stated that the writing had to be turned over in advance of trial as an exhibit or that the witness must have prepared the writing. D.L.B. v. Cabinet for Health & Family Servs., 418 S.W.3d 426, 2014 Ky. App. LEXIS 2 (Ky. Ct. App. 2014).
Only a general foundation, that the witness once had personal knowledge of the matters about which she is asked to testify, and her memory must now be refreshed, was required to permit the witness's use of notes under KRE. 612. Martin v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 9 (Ky. 2015).
When a writing is simply consulted by a witness, KRE. 612 controls and the testimony thereafter elicited is a product of the refreshed memory, not the writing. Martin v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 9 (Ky. 2015).
Rule 613.  Prior statements of witnesses.
Text
(a)  Examining witness concerning prior statement.  Before other evidence can be offered of the witness having made at another time a different statement, he must be inquired of concerning it, with the circumstances of time, place, and persons present, as correctly as the examining party can present them; and, if it be in writing, it must be shown to the witness, with opportunity to explain it. The court may allow such evidence to be introduced when it is impossible to comply with this rule because of the absence at the trial or hearing of the witness sought to be contradicted, and when the court finds that the impeaching party has acted in good faith.
(b)  This provision does not apply to admissions of a party-opponent as defined in KRE 801A.
History
(Enact. Acts 1990, ch. 88, § 46; amend. 1992, ch. 324, § 16, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Cited:  Green River Elec. Corp. v. Nantz, 894 S.W.2d 643, 1995 Ky. App. LEXIS 45 (Ky. Ct. App. 1995); Myers v. Commonwealth, 87 S.W.3d 243, 2002 Ky. LEXIS 154 (Ky. 2002); Holt v. Commonwealth, 219 S.W.3d 731, 2007 Ky. LEXIS 90 (Ky. 2007).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Proper Foundation.
 	3. 	Statements Not Admissible.
 	4. 	Prior Statement Not Inconsistent.
 	5. 	Prior Inconsistent Statement.
1. In General.
The credibility of any witness, including one's own witness, may be impeached by showing that the witness has made prior inconsistent statements. This is because when a witness has testified about some of the facts in a case, the jury is entitled to know what else the witness has said about the case, so long as it is relevant to the merits of the case as distinguished from mere collateral issues. Gaskill v. Robbins, 2006 Ky. App. LEXIS 364 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 62 (Ky. Ct. App. 2007), aff'd, 282 S.W.3d 306, 2009 Ky. LEXIS 22 (Ky. 2009).
Under Kentucky law, prior inconsistent statements may be introduced not only for impeachment purposes, but also to serve as substantive evidence. Such statements can be introduced through the testimony of another witness and need not be limited to impeachment purposes. Trial judges are afforded a broad discretion in deciding whether or not to permit the introduction of such contradictory evidence. Gaskill v. Robbins, 2006 Ky. App. LEXIS 364 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 62 (Ky. Ct. App. 2007), aff'd, 282 S.W.3d 306, 2009 Ky. LEXIS 22 (Ky. 2009).
2. Proper Foundation.
Where a witness made three separate and conflicting statements, and all of the statements were heard by the jury deliberating at the trial, this rule permitted the use of prior inconsistent statements to impeach the witness provided the proper foundation was laid and provided the statements were inconsistent. The testimony of the witness at trial was inconsistent with his statement to the police and therefore his statement to police was properly admitted for impeachment purposes. Porter v. Commonwealth, 892 S.W.2d 594, 1995 Ky. LEXIS 23 (Ky. 1995).
3. Statements Not Admissible.
The defendant could not introduce prior inconsistent statements by two witnesses because neither had been given the opportunity to explain or deny the statements before they were released as witnesses. Foley v. Commonwealth, 953 S.W.2d 924, 1997 Ky. LEXIS 56 (Ky. 1997), rehearing denied, 1997 Ky. LEXIS 139 (Ky. Nov. 20, 1997), cert. denied, Foley v. Kentucky, 523 U.S. 1053, 118 S. Ct. 1375, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2237, 66 U.S.L.W. 3640 (1998).
Testimony that a child victim of sexual abuse had said the abuse did not happen was properly excluded under KRE 613(a), and the jury was admonished to disregard the testimony, because a proper foundation for admission of the statement was not laid by asking the child if she made the statement. Noel v. Commonwealth, 76 S.W.3d 923, 2002 Ky. LEXIS 130 (Ky. 2002).
Trial court's refusal to admit prior inconsistent statements of a child victim from defendant's first criminal trial, which ended in a mistrial, in defendant's second trial was proper, as defendant actually did introduce one (1) inconsistency and the other statement was more of an omission of a fact, rather than an inconsistency; pursuant to KRE 801A(a)(1) and 613(a), there was no abuse of discretion in the trial court's ruling, as the very young age of the victim had to be accounted for, and she was not asked about certain information in the first trial, rather than providing an inconsistent version of events in her statements from the two (2) trials. Ebertshauser v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 23 (Ky. Ct. App. 2005).
Court erred by permitting testimony from a witness who testified that he asked the child “what happened, who touched her,” and the child pointed to defendant because the child was not examined concerning the statement, there was no compliance with the foundation requirements, and the witness testified prior to the child. Colvard v. Commonwealth, 309 S.W.3d 239,  2010 Ky. LEXIS 62 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 135 (Ky. May 20, 2010).
4. Prior Statement Not Inconsistent.
When defendant's co-defendant testified against him at trial, a video of the co-defendant's admittedly untruthful testimony at a suppression hearing was not admissible as statements on the video were not prior inconsistent statements as contemplated by KRE 613, as the co-defendant had already admitted his untruthful testimony, so the video would have been cumulative. Bratcher v. Commonwealth, 151 S.W.3d 332, 2004 Ky. LEXIS 332 (Ky. 2004).
5. Prior Inconsistent Statement.
No confrontation error resulted from the admission of witnesses'  prior inconsistent statements to a detective as substantive evidence, even though the witnesses did not remember making them. The Confrontation Clause is not implicated by a witness claiming memory loss if he or she takes the stand at trial and is subject to cross-examination. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
Rule 614.  Calling and interrogation of witnesses by court.
Text
(a)  Calling by court.  The court may, on its own motion or at the suggestion of a party, call witnesses, and all parties are entitled to cross-examine witnesses thus called.
(b)  Interrogation by court.  The court may interrogate witnesses, whether called by itself or by a party.
(c)  Interrogation by juror.  A juror may be permitted to address questions to a witness by submitting them in writing to the judge who will decide at his discretion whether or not to submit the questions to the witness for answer.
(d)  Objections.  Objections to the calling of witnesses by the court, to interrogation by the court, or to interrogation by a juror may be made out of the hearing of the jury at the earliest available opportunity.
History
(Enact. Acts 1990, ch. 88, § 47; amend. 1992, ch. 324, § 17, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS

 	1. 	Questions by Jurors.
 	2. 	Interrogation by Court.
1. Questions by Jurors.
In murder prosecution while there might have been a technical violation as the trial court allowed jurors to pose questions to witnesses by approaching the bench and making a verbal inquiry, as these questions were not submitted in writing, if any error occurred, it was harmless. Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996).
Where a medical examiner was asked by a juror pursuant to the juror's authority under KRE 614(c) how much alcohol the victim's would have had to drink to produce the victim's blood-alcohol concentration of 0.213 at the victim's time of death, the witness gave a response based upon a person who weighed 150 pounds, and the trial court refused to allow defense counsel to follow-up the witness's answer by asking the examiner whether a 250-pound man, such as defendant, would have needed to drink substantially more than eight beers in an hour to achieve that same blood-alcohol level, while this may have violated due process or the right to confront an adverse witness pursuant to Ky. Const. § 11, any error was harmless; while the trial court's blanket policy disallowing follow-up questions to questions asked by jurors may have encroached on defendants' rights to impeach adverse witnesses and to elicit testimony tending to establish the claim or defense, the follow-up question at issue was cumulative given that the jury had already been duly apprised of the role of intoxicants played in the victim's death. Wright v. Commonwealth, 2004 Ky. App. LEXIS 57 (Ky. Ct. App. 2004), review denied, 2004 Ky. LEXIS 312 (Ky. 2004), review denied, 2004 Ky. LEXIS 316 (Ky. 2004).
Trial court's extraneous comments were unnecessary but were not so egregious as to constitute palpable error under RCr P. 10.26 where: (1) the trial court ruled on objections with the comment “for whatever it is worth” and “for what it's worth”; (2) the trial court told the jury which party opposed a juror's questioning of a witness as permitted by KRE 614(c); and (3) the trial court agreed with the Commonwealth, which opposed defense counsel's attempt at the impeachment of a witness and stated that defense counsel should get the video of the statements, and the trial court added that the statements were “all substantially the same.” Allen v. Commonwealth, 286 S.W.3d 221, 2009 Ky. LEXIS 159 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 629 (Ky. Oct. 29, 2009).
2. Interrogation by Court.
In the juvenile prosecution, the trial court did not abuse its discretion under KRE 614 in recessing a hearing for two (2) weeks in order to obtain a witness's testimony, since the witness was the only witness to the incident who was not charged or an alleged victim. M. J. v. Commonwealth, 115 S.W.3d 830, 2002 Ky. App. LEXIS 2314 (Ky. Ct. App. 2002).
KRE 614(b) merely adopts well-established principles concerning judicial participation in the production of evidence and is intended to codify existing case law on the subject; because of the risk that judicial participation in the production of evidence might unduly influence the triers of fact, it is expected that trial courts will use their power under Rule 614(b) sparingly and always with sensitivity to the potential for unfairness to the litigants. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
Supreme Court of Kentucky reaffirms the principles used by the federal courts in determining whether a trial judge has good reason to inject him/herself into the trial: (1) if in a lengthy, complex trial, judicial intervention is often necessary for clarification, (2) if the attorneys in a case are unprepared or obstreperous or if the facts are becoming muddled and neither side is succeeding at attempts to clear them up, judicial intervention may be necessary for clarification, and (3) if a witness is difficult, if a witness's testimony is unbelievable and counsel fails to adequately probe, or if the witness becomes inadvertently confused, judicial intervention may be needed. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
Trial court had the authority to call a pretrial intake services officer as a witness and have her testify after the evidence closed. The testimony of the witness was material to the charge against defendant of failing to register as a sex offender, and the trial court pursuant to RCr 9.42 and KRE 614 had the power to reopen the evidence and call witnesses because the trial court was in control of the proceedings. Couch v. Commonwealth, 256 S.W.3d 7, 2008 Ky. LEXIS 160 (Ky. 2008).
Rule 615.  Exclusion of witnesses.
Text
At the request of a party the court shall order witnesses excluded so that they cannot hear the testimony of other witnesses and it may make the order on its own motion. This rule does not authorize exclusion of:
 	(1)  A party who is a natural person;
 	(2)  An officer or employee of a party which is not a natural person designated as its representative by its attorney; or
 	(3)  A person whose presence is shown by a party to be essential to the presentation of the party's cause.
History
(Enact. Acts 1990, ch. 88, § 48; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited: Johnson v. Commonwealth, 180 S.W.3d 494, 2005 Ky. App. LEXIS 254 (Ky. Ct. App. 2005); Swan v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 498 (Ky. 2012).
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1. Exclusion Not Justified.
The requested exclusion of the Commonwealth's designated investigator/representative, where no showing of specific prejudice to the defendant was shown, was not justified under this rule. Compliance with additional provisions of this rule was not required. Humble v. Commonwealth, 887 S.W.2d 567, 1994 Ky. App. LEXIS 139 (Ky. Ct. App. 1994).
The officer in charge of investigating the crime at issue was properly permitted to sit at the counsel table with the commonwealth attorney, and his separation from trial was not required. Dillingham v. Commonwealth, 995 S.W.2d 377, 1999 Ky. LEXIS 82 (Ky. 1999), cert. denied, Hicks v. Kentucky, 528 U.S. 1166, 120 S. Ct. 1186, 145 L. Ed. 2d 1092, 2000 U.S. LEXIS 1200, 68 U.S.L.W. 3533 (2000).
Where the prosecution moved to exclude the lead investigator from the prosecution's motion to sequester witnesses pursuant to RCr 9.48, the lead investigator was properly permitted to sit at the prosecution's table throughout trial, as the lead investigator fell under the exception to sequestration under KRE 615(2), and no special showing needed to be made that the lead investigator's presence was essential. Mills v. Commonwealth, 95 S.W.3d 838, 2003 Ky. LEXIS 11 (Ky. 2003).
KRE 615 was not violated when the victim's mother was allowed to testify in the penalty phase after she had been present in the courtroom during the guilt phase of trial even though defendant had requested sequestration. The trial court had the discretion to allow the victim's mother to testify during the penalty phase even though she heard much of the guilt-phase testimony. Swan v. Commonwealth, 384 S.W.3d 77, 2012 Ky. LEXIS 111 (Ky. 2012), substituted opinion, — S.W.3d —, 2012 Ky. LEXIS 498 (Ky. 2012).
2. Exclusion Justified.
Judge did not abuse discretion in excluding two priests from courtroom; one was to be a witness at the penalty phase and was properly excluded; exclusion of the other was within the court's discretion and did not violate defendant's right to a public trial. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
The failure of the court to separate an assault victim from the detective who was the lead investigator was error as the victim did not fall within the exceptions contained in the rule; however, the error was harmless where the defendant argued that the victim and the investigator tailored their testimony to contradict the testimony of the defendant's wife, but the motion to separate was not made until after her testimony. Justice v. Commonwealth, 987 S.W.2d 306, 1998 Ky. LEXIS 164 (Ky. 1998).
Prosecution was improperly permitted to except from its motion to exclude witnesses pursuant to RCr 9.48, the victim, because the victim did not fall within the exceptions to sequestration set forth in KRE 615; the victim's presence during the lead investigator's testimony was prejudicial to defendant, as the investigator's testimony refreshed the victim's memory, and the victim's credibility was crucial. Mills v. Commonwealth, 95 S.W.3d 838, 2003 Ky. LEXIS 11 (Ky. 2003).
Pursuant to KRE 615, the trial court did not err in refusing to allow defendant's father to testify during the punishment phase of the trial because his father remained in the courtroom as an observer during the guilt phase of the trial. Mcguire v. Commonwealth, 368 S.W.3d 100, 2012 Ky. LEXIS 97 (Ky. 2012).
Trial court did not abuse its discretion in refusing to allow defendant's forensic expert witness to be present in the courtroom because allowing him to remain absent the agreement of the Commonwealth would have been error; defendant failed to show the trial court that the expert's presence would be essential to the presentation of his defense. Spears v. Commonwealth, 448 S.W.3d 781, 2014 Ky. LEXIS 608 (Ky. 2014).
3. Separation-of-Witnesses Rule.
Where, during a recess, the defendant in the criminal trial approached a witness and made a statement to the witness despite the fact that the judge had imposed the separation-of-witnesses rule, the witness then went to the Commonwealth's Attorney and informed the attorney what defendant stated, and the attorney attempted to use the information to cross-examine defendant, the attorney was improperly held in contempt; in considering the circumstances, the language of KRE 615, and the purpose of the rule, which was to prevent the sequestered witnesses from hearing the testimony of other witnesses, the attorney had not violated the rule, as defendant had not yet testified when defendant spoke to the witness and could not have related the substance of defendant's testimony to the witness, and defendant had only informed the witness of information that was later helpful to the attorney on cross-examination of defendant. Smith v. Miller, 127 S.W.3d 644, 2004 Ky. LEXIS 38 (Ky. 2004).
In defendant's capital murder case, the court did not err by allowing a witness to remain in the courtroom where the record did not reflect that the separation rule was specifically invoked, and the mere fact that the witness was present in the courtroom after he testified as the first witness for the prosecution did not amount to a violation of KRE 615. There was no objection to either the initial testimony or that on recall, and no other witness who testified recounted the same facts as did the witness when he testified on recall. Epperson v. Commonwealth, 197 S.W.3d 46, 2006 Ky. LEXIS 49 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 785 (Ky. Aug. 24, 2006), cert. denied, — U.S. —, 127 S. Ct. 1840, 167 L. Ed. 2d 337, 2007 U.S. LEXIS 3185 (2007).
KRE 615 does not prevent the interaction of witnesses outside the courtroom. Although defendants claimed that they were entitled to a mistrial when the complaining witnesses interacted with each other outside the court and they rode together to the trial, the rule only requires the separation of the witnesses so that they can not hear testimony in the courtroom. Woodard v. Commonwealth, 219 S.W.3d 723, 2007 Ky. LEXIS 91 (Ky. 2007).
Although a detective violated the separation of witnesses rule of KRE 615 by speaking with the victim and her mother regarding the location of the panties the victim wore the last time the victim alleged that the victim had sexual relations with defendant, the trial court did not abuse its discretion by refusing to exclude the detective's testimony because the detective was subject to impeachment on cross-examination regarding any inconsistencies in the detective's testimony. Capshaw v. Commonwealth, 253 S.W.3d 557, 2007 Ky. App. LEXIS 375 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2008 Ky. LEXIS 546 (Ky. June 11, 2008), cert. denied, Capshaw v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2008 U.S. LEXIS 8225 (2008).
Trial court did not abuse its discretion in allowing rebuttal testimony from a witness who had been present in the gallery during the trial since the trial court had broad discretion in controlling the examination of witnesses and the parties were not prejudiced by the testimony the witness gave. Jameison v. Eagle Rod & Gun Club, Inc., — S.W.3d —, 2007 Ky. App. LEXIS 432 (Ky. Ct. App. 2007), rehearing denied, Jameison v. Eagle Rod & Gun Club, LLC, 2008 Ky. App. LEXIS 127 (Ky. Ct. App. 2008).
It was an abuse of discretion, in a medical malpractice case, to except from a patient's invocation of KRE. 615 two of a physician's expert witnesses because the court did not require the physician to make an adequate showing that the presence in court of either expert was “essential” to the presentation of the physician's case. McAbee v. Chapman, 504 S.W.3d 18, 2016 Ky. LEXIS 629 (Ky. 2016).
4. Harmless Error.
Because there was never any showing as required by KRE 615(3), the trial court erred in allowing a witness to remain in the courtroom throughout the trial. However, since the witness's testimony was largely duplicative of other witness testimony and not of an indispensable nature to the outcome of the trial, it was unlikely that his testimony undermined the integrity of the fact finding process and the error was harmless. Hatfield v. Commonwealth, 250 S.W.3d 590, 2008 Ky. LEXIS 12 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 506 (Ky. May 22, 2008).
Trial court's erroneous failure, in a medical malpractice case, to require an adequate showing that experts excepted from a patient's invocation of the sequestration rule were “essential” was harmless because a reviewing court could say with fair assurance that the error did not sway the judgment, as defense counsel's strategy was to emphasize five critical points, and, given that strategy, even had a physician been sequestered, it was inevitable that the physician would have been apprised of other expert testimony during direct examination and asked if the physician thought that opinion erred. McAbee v. Chapman, 504 S.W.3d 18, 2016 Ky. LEXIS 629 (Ky. 2016).
ARTICLE VII.
OPINIONS AND EXPERT TESTIMONY
Rule 701.  Opinion testimony by lay witnesses. 
Rule 702.  Testimony by experts. 
Rule 703.  Bases of opinion testimony by experts. 
Rule 704.  [Number not yet utilized.] 
Rule 705.  Disclosure of facts or data underlying expert opinion. 
Rule 706.  Court appointed experts. 
Rule 701.  Opinion testimony by lay witnesses.
Text
If the witness is not testifying as an expert, the witness' testimony in the form of opinions or inferences is limited to those opinions or inferences which are:
 	(a)  Rationally based on the perception of the witness,
 	(b)  Helpful to a clear understanding of the witness' testimony or the determination of a fact in issue, and
 	(c)  Not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
History
(Enact. Acts 1990, ch. 88, § 49; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. effective May 1, 2007.)

EVIDENCE RULES REVIEW COMMISSION NOTES (2007)

With the adoption by the Kentucky Supreme Court of the analysis required by the decision in Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), there was a risk that courts could be asked to avoid the reliability standards set out in that case by the simple process of offering “scientific, technical, or other specialized knowledge” evidence through a witness that an attorney sought to identify as a “lay witness.” The Federal Rules of Evidence, Rule 701, avoided this error, by specifically adding language that excludes such evidence from the operation of Rule 701. The addition of subsection (c) to Kentucky Rule of Evidence, Rule 702, follows the exact language of the Federal Rule amendment. This subsection requires that an attempt to introduce testimony that is a part of “scientific, technical, or other specialized knowledge,” must be tested for reliability under Rule 702.

The amendments to Rules 701 and 702 must be read together. The introduction and reliability of the evidence is determined not by asking whether the witness is lay or expert, but, instead, by asking whether the testimony to be offered is lay or “scientific, technical, or other specialized knowledge.” If it is of the former, then Rule 701 is applicable. If it is of the latter, then Rule 702 must be used.
Annotations

Kentucky Law Journal.
Robinson, Clifford v. Commonwealth: Admission of Racial Voice Identification Testimony, Regressive or Progressive?, 94 Ky. L.J. 607 (2005/2006).
Cited:  Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997); Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998); Young v. Commonwealth, 50 S.W.3d 148, 2001 Ky. LEXIS 71 (Ky. 2001); McDaniel v. Commonwealth, 415 S.W.3d 643,  2013 Ky. LEXIS 645 (Ky. 2013); Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
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1. Illustrative Cases.
Testimony by a detective which accompanied a videotape of the murder scene was comprised of opinions and inferences that were rationally based on his own perceptions of which he had personal knowledge and, therefore, did not violate the rule. Mills v. Commonwealth, 996 S.W.2d 473, 1999 Ky. LEXIS 51 (Ky. 1999), cert. denied, Mills v. Kentucky, 528 U.S. 1164, 120 S. Ct. 1182, 145 L. Ed. 2d 1088, 2000 U.S. LEXIS 1172, 68 U.S.L.W. 3533 (2000), overruled in part, Padgett v. Commonwealth, 312 S.W.3d 336,  2010 Ky. LEXIS 71 (Ky. 2010).
In a prosecution for murder, the defendant's girlfriend was properly not permitted to testify that, when she saw him on television, he looked “different” and was acting “real weird” in order to demonstrate that the defendant was high on LSD and lacked the requisite intent for murder. Stopher v. Commonwealth, 57 S.W.3d 787, 2001 Ky. LEXIS 66 (Ky. 2001), cert. denied, Stopher v. Kentucky, 535 U.S. 1059, 122 S. Ct. 1921, 152 L. Ed. 2d 829, 2002 U.S. LEXIS 3312, 70 U.S.L.W. 3695 (2002).
Where the Commonwealth alleged defendant's motive for murdering her husband was his discovery she had forged his name to get a loan, a bank manager was properly allowed to testify that she compared the signature on the loan papers with that on the husband's driver's license, and that the two did not look the same, as KRE 701 permitted a nonexpert witness to express an opinion which was rationally based on the perception of the witness. Hampton v. Commonwealth, 133 S.W.3d 438, 2004 Ky. LEXIS 41 (Ky. 2004).
Trial court did not abuse its discretion by admitting a detective's lay witness opinion testimony on handwriting on the victim's checks because it was based on the detective's own observations of the victim's handwriting and the checks and was potentially helpful to the jury. Roach v. Commonwealth, 313 S.W.3d 101,  2010 Ky. LEXIS 123 (Ky. 2010).
In a manslaughter trial relating to the death of defendant's wife, it was proper to allow lay testimony that defendant intentionally accelerated a boat toward the victim and struck her. Hall v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 204 (Ky. Ct. App. 2011).
In a drug case, an officer improperly interpreted a drug buy audiotape for the jury because the officer was not present in the apartment during the drug transaction and did not provide narrative testimony from personal knowledge and recollection which might have aided the jury's understanding of the situation. Wright v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 45 (Ky. Ct. App. 2013).
In a first-degree robbery case, identification testimony from witnesses did not improperly invade the province of the jury as the fact finder because there was no impermissible narrative-style testimony or any other improper description of video or photo images; rather, the witnesses merely identified defendant as the man present in the videos and photos. This testimony was rationally based on the witnesses'  personal knowledge from prior exposure to defendant's physical appearance. Morgan v. Commonwealth, 421 S.W.3d 388, 2014 Ky. LEXIS 10 (Ky. 2014).
Motion to suppress evidence was not warranted based on the best evidence rule in a case where an arresting officer's in-car video tape was unavailable. The arresting officer was able to testify as to his personal knowledge and be cross-examined; as such, the officer was not interpreting the video or seeking to prove the content thereof. Bessinger v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 188 (Ky. Ct. App. 2014).
Trial court erroneously allowed a police detective to narrate the contents of a video recording of a drug buy because not only did the detective lack personal knowledge of the matter, but the testimony amounted to hearsay as the detective, who was not present in the vehicle when the alleged transaction between defendant and a confidential informant took place, repeated the out-of-court statements for their truth while on the witness stand. The court's error did not rise to the level of palpability given the other evidence against defendant. Muchrison v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 117 (Ky. Ct. App. 2016).
2. Perception of Witness.
A witness can identify a voice as being that of a particular race or nationality, so long as the witness is personally familiar with the general characteristics, accents, or speech patterns of the race or nationality in question, and so long as the opinion is “rationally based on the perception of the witness.” Clifford v. Commonwealth, 7 S.W.3d 371, 1999 Ky. LEXIS 142 (Ky. 1999).
It was not error to permit a witness to testify that when defendant told her that the murder victim had said, “Help me, why are you doing this to me,” defendant was laughing and using a mocking tone of voice; the lay witness could express an opinion as to another's demeanor under KRE 701. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Trial court did not err by allowing two police officers to narrate videos played during their testimony, because the officers'  testimony was not interpretive, was based on personal knowledge, and was explicative of the officers'  perception of the events occurring on the video as the officers perceived them during the police chase. Cuzick v. Commonwealth, 276 S.W.3d 260, 2009 Ky. LEXIS 2 (Ky. 2009).
Daughters'  statements that defendant accidentally shot their mother were not admissible because their perception of the event was limited to only hearing the gunshot in the house; thus, the opinion was not one which a normal person would draw on the basis of the observed facts, even though they saw defendant and their mother interact before the shooting. Gabbard v. Commonwealth, 297 S.W.3d 844,  2009 Ky. LEXIS 255 (Ky. 2009).
Investigating officer's testimony about weather conditions at the time of the accident was admissible as it was consistent with the deposition testimony given by an injured passenger and a cab driver and the facts were well within the officer's perception of the scene. Price v. Garcia, 291 S.W.3d 728, 2009 Ky. App. LEXIS 129 (Ky. Ct. App. 2009).
Admitting lay opinion testimony in a murder prosecution was not palpable error because, inter alia, the testimony consisted of witnesses'  impressions. Roe v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2080 (Ky. 2015).
3. Field Sobriety Procedures.
When testifying about standard field sobriety procedures, a police officer must be limited to describing the procedure administered and the observations of how the defendant performed it, without resort to terms such as “test,” “standardized clues,” “pass,” or “fail,” unless the government first has established a foundation that satisfies KRE 702 and the Daubert/Kumho Tire  factors regarding the reliability and validity of the scientific or technical underpinnings of the National Highway Traffic Safety Administration assertions that there are a stated number of clues that support an opinion that the suspect has “failed” the test. Hardin v. Commonwealth, 2007 Ky. App. LEXIS 7 (Ky. Ct. App. 2007), review denied, 2007 Ky. LEXIS 124 (Ky. 2007).
As the one-leg stand and walk-and-turn procedures are standard field sobriety procedures which are not grounded in scientific terms, any testimony regarding these types of procedures is within a layperson's common understanding. Therefore, under KRE 701, a law enforcement officer may testify as to his observations of a defendant when performing these procedures. Hardin v. Commonwealth, 2007 Ky. App. LEXIS 7 (Ky. Ct. App. 2007), review denied, 2007 Ky. LEXIS 124 (Ky. 2007).
In a prosecution for driving under the influence, while a state trooper should not have used the terms “test” and “fail” in describing defendant's performance of two standard field sobriety procedures, allowing that usage was not reversible error. Hardin v. Commonwealth, 2007 Ky. App. LEXIS 7 (Ky. Ct. App. 2007), review denied, 2007 Ky. LEXIS 124 (Ky. 2007).
4. Lay Opinions.
In a prosecution for driving under the influence, a state trooper was properly allowed to give his lay opinion that defendant was intoxicated based on defendant's performance of field sobriety procedures, his slurred speech and blood-shot eyes, and the odor of alcohol on his person. Hardin v. Commonwealth, 2007 Ky. App. LEXIS 7 (Ky. Ct. App. 2007), review denied, 2007 Ky. LEXIS 124 (Ky. 2007).
In a prosecution for trafficking in marijuana and cultivation of marijuana, testimony of police officers as to the approximate weight of marijuana plants when lifted was properly admitted as lay opinion under KRE 701, as it was a rationally based perception helpful to the understanding of a fact in issue. Phillips v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 229 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 265 (Ky. Jan. 14, 2009).
Detective's testimony was admissible as proper lay witness testimony where the detective testified that he discovered an altered plastic juice bottle at a murder scene involving the use of a firearm and opined that it looked like a silencer because the detective, an experienced police officer with corresponding life experiences, property stated his lay opinion that the bottle looked like a silencer and did not improperly state that it “was” a silencer. Further, given the lack of any other reasonable explanation for the contrivance, it was reasonable to infer that the anticipated use of the bottle was to place the barrel of the murder weapon into the mouth of the bottle, duct tape it one, and have the t-shirt and hollow of the bottle act as a make-shift silencer. Hunt v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 292 (Ky. 2009), substituted opinion, 304 S.W.3d 15, 2009 Ky. LEXIS 346 (Ky. 2009).
Officer's testimony that defendant was speeding was properly admitted as lay witness testimony and thus the court did not abuse its discretion by denying defendant's motion for a mistrial. Quist v. Commonwealth, 338 S.W.3d 778, 2010 Ky. App. LEXIS 93 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 620 (Ky. June 8, 2011).
Defendant's brother was not entitled to testify about defendant's state of mind following defendant's shooting of the victim, defendant's girlfriend, especially since defendant's brother did not witness the shooting itself. Pursuant to KRE 701, a lay witness was allowed to testify about what the lay witness observed, but the lay witness was not permitted to provide testimony as to another person's state of mind. McQueen v. Commonwealth, 339 S.W.3d 441, 2011 Ky. LEXIS 75 (Ky. 2011).
In a nuisance and trespass case, a trial court properly allowed testimony from a neighbor about the value of property because the standards set forth in Commonwealth, Department of Highways v. Slusher, 371 S.W.2d 851, 1963 Ky. LEXIS 114 (1963), were met; these guidelines were still followed, despite the fact that the case predated the adoption of the Kentucky Rules of Evidence. The neighbor had been familiar with the property for over 30 years, she knew the property in the area, she understood the proper method of value, she was able to draw reasonable inferences, and the testimony avoided the realm of expert opinion. Summe v. Gronotte, 357 S.W.3d 211, 2011 Ky. App. LEXIS 158 (Ky. Ct. App. 2011).
Rule 702.  Testimony by experts.
Text
If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.
History
(Enact. Acts 1990, ch. 88, § 50; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. effective May 1, 2007.)

EVIDENCE RULES REVIEW COMMISSION NOTES (2007)

When the Kentucky Rules of Evidence were adopted in 1992, Ky. Rule 702 used the same language as Federal Rule of Evidence 702  In addition, the Kentucky Rule was interpreted to follow the traditional rule of Frye v. United States, 293 F. 1013 (D.C. Cir. 1923). The “Frye Test” would allow admission of scientific evidence if it was generally accepted in the scientific community.

 The United States Supreme Court in Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993) overruled the “Frye Test” and interpreted Federal Rule of Evidence 702 to require an analysis of factors by the trial judge in order to determine whether the scientific evidence was admissible. In order to admit such evidence the trial court was to act as a “gatekeeper” and make a preliminary determination that the underlying science was, in fact, “valid.” In Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999), the “Daubert Test” was extended to cover not only “scientific” evidence, but also any evidence of “scientific, technical, or other specialized knowledge.” 

In 2000, Rule 702 of the Federal Rules of Evidence was amended in order to codify the approach taken in Daubert. The items listed as numbers (1), (2), and (3) are not intended to specifically state the factors found in Daubert and Kumho Tire. They are, instead, intended to indicate that the court is to determine the reliability of such evidence based upon the flexible factors suggested by such cases. Although there is no attempt to codify the specific factors from that case, the purpose of the amendment is clearly stated by the Federal Advisory Committee Notes to that amendment.
No attempt has been made to “codify” these specific factors. Daubert itself emphasized that the factors were neither exclusive nor dispositive. Other cases have recognized that not all of the specific Daubert factors can apply to every type of expert testimony. . . . The standards set forth in the amendment are broad enough to require consideration of any or all of the specific Daubert factors where appropriate.

In 1995, the Kentucky Supreme Court followed the lead of the United States Supreme Court and adopted the rationale of the Daubert decision as the appropriate interpretation of the language of Rule 702. Mitchell v. Commonwealth, 908 S.W.2d 100 (Ky. 1995). In 2004, the Kentucky Supreme Court restated the flexible standard originally espoused in Daubert in Toyota Motor Corp. v. Gregory, 136 S.W.3d 35 (Ky. 2004).

The 2007 amendment to Kentucky Rule of Evidence, Rule 702 is designed to follow the development and adopts exact language set by the Federal Rules. The amendment will codify the approach taken in the Daubert case, followed in the Toyota Motor Corp. case, and allow the trial court to act as gatekeeper to the introduction of “scientific, technical, or other specialized knowledge.” The amendment does not specifically require the use of all or any one of the factors suggested by the court. It allows the trial court to use those factors that are appropriate to the case at trial.
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1. In General.
Daubert and Mitchell principles concerning the admissibility of expert testimony apply not only to expert testimony based on scientific knowledge, but are equally applicable to expert testimony based on technical or other specialized knowledge. Goodyear Tire & Rubber Co. v. Thompson, 11 S.W.3d 575, 2000 Ky. LEXIS 20 (Ky. 2000).
Abuse of discretion is the proper standard of review of a trial court's evidentiary rulings under this rule. Goodyear Tire & Rubber Co. v. Thompson, 11 S.W.3d 575, 2000 Ky. LEXIS 20 (Ky. 2000).
Officers' qualifications were insufficient to allow him to testify on retrial as to the ejection pattern. Mondie v. Commonwealth, 158 S.W.3d 203, 2005 Ky. LEXIS 94 (Ky. 2005).
Detective was qualified by knowledge, skill, experience, training, or education to opine on the bills found in defendant's purse, KRE 702, and any lack of specialized training on the part of the detective concerning glue only went to the weight of his testimony, not his qualification as an expert or the competency of his testimony. Boyd v. Commonwealth, 357 S.W.3d 216, 2011 Ky. App. LEXIS 152 (Ky. Ct. App. 2011).
2. Expert Testimony.
A gynecologist's qualified expert testimony that his physical findings in his examination of a child abuse victim were consistent with the history of sexual abuse she related to him were admissible because they were relevant and would “assist the trier of fact to understand the evidence or to determine a fact in issue.” Stringer v. Commonwealth, 956 S.W.2d 883, 1997 Ky. LEXIS 149 (Ky. 1997), cert. denied, Stringer v. Kentucky, 523 U.S. 1052, 118 S. Ct. 1374, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2234, 66 U.S.L.W. 3640 (1998).
The court departed from the “ultimate issue” rule and held that expert opinion evidence is admissible so long as (1) the witness is qualified to render an opinion on the subject matter, (2) the subject matter satisfies the requirements of Daubert v. Merrell, (3) the subject matter satisfies the test of relevancy set forth in KRE 401, subject to  the balancing of probativeness against prejudice required by KRE 403, and (4) the opinion will assist the trier of fact. Christie v. Commonwealth, — S.W.3d —, 2000 Ky. App. LEXIS 77 (Ky. Ct. App. 2000), rev'd, 98 S.W.3d 485, 2002 Ky. LEXIS 246 (Ky. 2002).
Interpreting KRS 600.020(47) to allow a licensed clinical social worker to express an unqualified opinion regarding sexual abuse would transgress established procedure relating to the qualification and admission of expert testimony, and would unconstitutionally usurp the power of the judiciary to control the rules of evidence through allowing trial courts to determine whether a witness was qualified to give expert testimony or would assist the trier of fact. R.C. v. Commonwealth, 101 S.W.3d 897, 2002 Ky. App. LEXIS 1401 (Ky. Ct. App. 2002).
Where a mentally retarded defendant claimed he falsely confessed due to his low IQ and coercive interrogation techniques, including a polygraph exam, the trial court erred by excluding expert testimony concerning false confessions by retarded persons without applying the Stringer standards to the proffered evidence. Rogers v. Commonwealth, 86 S.W.3d 29, 2002 Ky. LEXIS 174 (Ky. 2002).
Where defendant was identified as an African American wearing a bandana over defendant's face who approached the victim, brandished a knife, and demanded the victim's money, the trial court abused its discretion under KRE 702 by not considering the eyewitness identification expert for defendant's misidentification defense; as the expert's avowal testimony embraced such problems as cross-racial identification, identification after a long delay, identification after observation under stress, the testimony should not have been excluded. Commonwealth v. Christie, 98 S.W.3d 485, 2002 Ky. LEXIS 246 (Ky. 2002).
Trial court did not err in denying a motion in limine to exclude expert testimony regarding the methods and procedures commonly used in drug trafficking and the consumption of drugs because the admission of the evidence was conditioned upon the Commonwealth laying a foundation regarding the witness's experience. Evans v. Commonwealth, 116 S.W.3d 503, 2003 Ky. App. LEXIS 214 (Ky. Ct. App. 2003).
Trial court did not abuse its discretion in permitting a nursing expert to testify as an expert witness under KRE 702 as: (1) she had some training in wound care and practical experience in recognizing and treating pressure ulcers in geriatric patients; (2) she was familiar with nursing procedures; and (3) the hospital extensively cross-examined the nurse on her qualifications and the formulation of her opinions. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
Employer claimed that a doctor's testimony as to the cause of the worker's injury was unreliable because it was based on personal observations and no valid medical studies demonstrated the causal relationship to which he testified; the doctor's opinion was properly admitted, as Daubert did not apply to workers' compensation proceedings, and the countervailing evidence was not so overwhelming as to render unreasonable the administrative law judge's decision to rely on this testimony. Brown-Forman Corp. v. Upchurch, 127 S.W.3d 615, 2004 Ky. LEXIS 35 (Ky. 2004).
Administrative law judge's (ALJ) finding that a workers' compensation claimant's trigeminal neuralgia was work-related was based on an expert's testimony, which was properly admitted under Daubert and KRE 702 where: (1) this was the first known case of trigeminal neuralgia deemed caused by exposure to toxic gas, (2) other experts disagreed, (3) the expert used sound scientific methodology in reaching his conclusions, including a review of diagnostic testing, the elimination of other potential causes, and the timing of the onset of the condition, and (4) the ALJ clearly conducted the required Daubert analysis. City of Owensboro v. Adams, 136 S.W.3d 446, 2004 Ky. LEXIS 141 (Ky. 2004).
Trial court did not abuse its discretion in admitting the testimony of an industrial hygienist as any difference between the injured party's work environment and the milieu where the hygienist's studies were conducted properly pertained to the weight to be given to her testimony, rather than its admissibility; while the issue of reliability of the evidence was a close call, the surveys and studies were relevant to the manufacturer's defense that its product was not hazardous. Clephas v. Garlock, Inc., 168 S.W.3d 389, 2004 Ky. App. LEXIS 224 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 285 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 262 (Ky. 2005).
Appellate court applied the wrong standard of review and erred in finding that a trial court abused its discretion by admitting the expert testimony of a defendant in a medical malpractice action where the expert's methodology was unique and untested by peer review, but such factors did not render it unreliable nor an abuse of discretion. Appellate court's mere reapplication of the Daubert factors was in error as the expert's methodology was a unique attempt to test the theory proposed by plaintiffs' expert and to do that, the defendant's expert had to try to model a situation that was extremely rare. Miller v. Eldridge, 146 S.W.3d 909, 2004 Ky. LEXIS 239 (Ky. 2004).
Review of a trial court's findings of fact as to reliability of expert testimony is limited to a clear error review. Where the trial court fails to make express findings of fact, an appellate court should engage in such clear error review by looking at the record to see if there is substantial evidence to support the trial court's ruling, and a review of the trial court's ruling as to whether the expert testimony would assist the trier of fact is then reviewed under the abuse of discretion standard. Miller v. Eldridge, 146 S.W.3d 909, 2004 Ky. LEXIS 239 (Ky. 2004).
Paper found in defendant's car was sufficiently linked to a trafficking in a controlled substance charge as the paper was relevant and as a detective gave expert testimony that the paper was a drug transaction list; the detective was properly permitted to render his opinion without a Daubert hearing as the Commonwealth established that the detective had nine (9) years of narcotic experience and had seen dozens of similar papers. Further, the probative value of the paper was not outweighed by the danger of undue prejudice. Dixon v. Commonwealth, 149 S.W.3d 426, 2004 Ky. LEXIS 272 (Ky. 2004).
In a murder case, a witness who received and provided training for the United States Army on the use of garrotes was properly qualified to testify as an expert on the use of ligatures, and his testimony was relevant as a ligature was the murder weapon. Bratcher v. Commonwealth, 151 S.W.3d 332, 2004 Ky. LEXIS 332 (Ky. 2004).
Where an expert's medical training and experience were of sufficient gravity to qualify him as an expert witness, the fact that he was an associate and friend of a doctor who was a party to a malpractice lawsuit was not a sufficient reason to disqualify him from testifying, as said association was subject to impeachment during cross-examination; moreover, a challenge to his qualifications went more toward the weight of his testimony rather than its admissiblity. Jones v. Stern, 168 S.W.3d 419, 2005 Ky. App. LEXIS 19 (Ky. Ct. App. 2005), review denied, 2005 Ky. LEXIS 267 (Ky. 2005), review denied, Stern v. Estate of Jones, — S.W.3d —, 2005 Ky. LEXIS 811 (Ky. Aug. 17, 2005).
There is no need for expert testimony to assist the jury in assessing damages for loss of parental consortium. Steel Techs., Inc. v. Estate of Congleton, — S.W.3d —, 2005 Ky. App. LEXIS 143 (Ky. Ct. App. 2005), aff'd in part, rev'd in part, Steel Techs., Inc. v. Congleton, 234 S.W.3d 920, 2007 Ky. LEXIS 125 (Ky. 2007).
In a prosecution for trafficking in a controlled substance, a police detective's statements concerning the effects of Oxycontin did not contain specialized scientific knowledge in violation of KRE 702. Commonwealth v. Mitchell, 165 S.W.3d 129, 2005 Ky. LEXIS 185 (Ky. 2005).
Although the child victims could properly testify by video under KRS 421.350 without a determination of compelling need for each individual child, and an expert's testimony was relevant and reliable under KRE 702, even though the expert was qualified in the jury's presence contrary to KRE 104(c), because the expert testified about the profile of a sex abuser, the expert's testimony was prejudicial and entitled defendant to a new trial. Kurtz v. Commonwealth, 172 S.W.3d 409, 2005 Ky. LEXIS 278 (Ky. 2005).
Because there was no evidence that defendant had a history of alcohol abuse, the prosecutor should not have been allowed to ask an expert a “hypothetical question” under KRE 702 based on a person with such a history; the question served no purpose other than to insinuate that defendant was a person of bad character in contravention of KRE 404(a)(1). Thomas v. Commonwealth, 170 S.W.3d 343, 2005 Ky. LEXIS 310 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 292 (Ky. 2005).
In a prosecution for sexual abuse and sodomy, a police detective did not improperly bolster the victim when he testified that it was not unusual for a child victim of sexual abuse to reveal the abuse in pieces, as the victim had, since the detective was qualified to testify about his experience in child abuse cases, having handled 40 to 50 usch cases a year for four and one-half (4½) years. Martin v. Commonwealth, 170 S.W.3d 374, 2005 Ky. LEXIS 240 (Ky. 2005).
In a products liability and medical malpractice action involving Parlodel, trial court did not err by admitting the plaintiff's experts'  special causation opinion that Parlodel caused a woman's seizure and death, nor in ruling that plaintiff's experts' general causation opinion based on animal studies, medical literature, and other generally accepted medical tests, since those methods were sufficiently reliable, passed the Daubert tests for admissibility. Sandoz Pharms. Corp. v. Gunderson, — S.W.3d —, 2005 Ky. App. LEXIS 222 (Ky. Ct. App. 2005), aff'd, Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93, 2008 Ky. LEXIS 114 (Ky. 2008).
Defendant's convictions of second-degree manslaughter, KRS 507.040, and second-degree assault, KRS 508.010, stemming from an automobile accident were affirmed; the trial court properly allowed a doctor to testify as to the effects of methadone and promethazine, which defendant had taken at the time of an automobile accident, as the doctor was qualified, the evidence was relevant under KRE 401, as the Commonwealth's entire case was based on the argument that defendant was aware of and consciously disregarded, as defined in KRS 501.020, the risk of driving while taking methadone and promethazine, the evidence of the risks and adverse effects of those drugs was not outweighed by any undue prejudice pursuant to KRE 403, and the expert opinion testimony would assist the trier of fact under KRE 702, as the effects of the drugs were not within the common knowledge of the jury. Smith v. Commonwealth, 181 S.W.3d 53, 2005 Ky. App. LEXIS 256 (Ky. Ct. App. 2005).
Judgment in favor of a client in a legal malpractice action was affirmed; the trial court properly admitted testimony by two expert witnesses under KRE 702, as the experts were both qualified, and the testimony concerning the standards governing attorneys was clearly helpful to the jury. Kaplan v. Puckett, — S.W.3d —, 2005 Ky. App. LEXIS 257 (Ky. Ct. App. 2005).
Admission of expert's opinion that burn injuries were probably inflicted by a BIC lighter was not an abuse of discretion despite the fact that the expert did not base her opinion on scientific testing results since the opinion was supported by published case reports and the expert's own experience. Ratliff v. Commonwealth, 194 S.W.3d 258, 2006 Ky. LEXIS 170 (Ky. 2006).
Where a juvenile was charged with first degree sexual abuse, since the sole expert was ambivalent as to the juvenile's capacity to commit the crime, the trial court did not clearly err in finding the expert's opinion inconclusive and in ruling that the juvenile had the requisite capacity. W.D.B. v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 346 (Ky. Ct. App. 2006), aff'd, 246 S.W.3d 448, 2007 Ky. LEXIS 241 (Ky. 2007).
No clear error existed in the trial court's determination that a police officer's testimony as an expert regarding his opinions on how damage occurred to the victim's vehicle met the threshold reliability standards set forth in KRE 702. Although the officer's investigation was not as extensive as it might have been had he performed a formal accident reconstruction, it was extensive enough to satisfy the minimum threshold requirements of KRE 702, and defendant's objections were appropriate to address the weight of the officer's opinions, but were not sufficient to render his testimony completely inadmissible. Coulthard v. Commonwealth, 230 S.W.3d 572, 2007 Ky. LEXIS 161 (Ky. 2007).
Expert's testimony was properly within the scope of KRE 702, as the expert had specialized knowledge in child psychology by virtue of the expert's experience and education to assist the jury in understanding how a deceased patient's children were affected by their parent's death and the extent of the emotional injury from that loss, which was relevant in assessing damages on a loss of parental consortium claim. Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93, 2008 Ky. LEXIS 114 (Ky. 2008).
The plaintiffs had the right to impeach the defendant doctor's expert by showing both bias and inconsistent statements. On its face, the expert's opinion in a previous case that gastric cancer could have been treated successfully six months before a Stage IV diagnosis, versus his opinion in this case that the deceased's cancer could not have been successfully treated seventeen months prior to her Stage IV diagnosis, are seemingly inconsistent. The Circuit Court erred in excluding the evidence as collateral. Kemper v. Gordon, 272 S.W.3d 146, 2008 Ky. LEXIS 153 (Ky. 2008).
Clinical psychologist who met with the decedent's children was permitted to testify under KRE 702 as to  how the loss of their parent affected the children relative to their loss of parental consortium claim. Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93,  2008 Ky. LEXIS 335 (Ky. 2008), cert. dismissed, Sandoz Pharms. Corp. v. Gunderson, — U.S. —, 130 S. Ct. 30, 174 L. Ed. 2d 613, 2009 U.S. LEXIS 5035 (U.S. 2009).
Circuit Court did not abuse its discretion under KRE 702 when it allowed a police narcotics detective to testify as an expert witness in defendant's criminal trial without holding a Daubert  hearing. The detective was well experienced in drug matters; the detective's testimony was helpful to the jury; and defendant was not prejudiced by the detective's description of drug trafficking stereotypes given that she was convicted of a drug possession offense and not a trafficking crime. Rogers v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 280 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 117 (Ky. Feb. 11, 2009), review denied, Lewis v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 870 (Ky. May 13, 2009).
Family Court acted well within its discretion when it ruled a St. Maarten resident's testimony was admissible as to the value of a residence on the island in a dissolution matter even though the resident did not have a real estate license. Fehr v. Fehr, 284 S.W.3d 149, 2008 Ky. App. LEXIS 306 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 423 (Ky. June 17, 2009).
Trial court did not err in allowing the testimony of a defense expert, as the medical expert did not testify as to the biomechanics of the accident when opining that the passenger's claimed injuries could not have been received in the accident. Combs v. Katie Stortz, 276 S.W.3d 282, 2008 Ky. App. LEXIS 381 (Ky. Ct. App. 2008).
Trial court did not abuse its discretion when it permitted an experienced police officer to render the officer's opinions about the drug trade without first holding a formal Daubert hearing. McCloud v. Commonwealth, 286 S.W.3d 780, 2009 Ky. LEXIS 152 (Ky. 2009).
In a condemnation action, the court of appeals usurped the jury's role by presuming to weigh the evidence and concluding that, contrary to the jury's determination, the evidence was insufficient to support a finding that the property owner's property was physically adaptable for industrial uses. The owner's engineer was duly qualified by training and long experience to form an opinion about the amenability of the road and its sharp turn to tractor-trailer traffic, and his testimony, though not supported by computer model representations, was supported by several real world examples and by the testimony of the owner that she was aware from living in the area for over forty years that it was possible for trucks to negotiate the road. Baston v. County of Kenton Ex Rel. Kenton County Airport Bd., 319 S.W.3d 401,  2010 Ky. LEXIS 211 (Ky. 2010).
Trial court did not err in allowing testimony of a paramedic's expert witness, who testified as an expert regarding the safety of emergency room entrances as the safety requirements for emergency room entrances may have been outside the common knowledge of jurors. Ky. River Med. Ctr. v. McIntosh, 319 S.W.3d 385,  2010 Ky. LEXIS 215 (Ky. 2010).
In defendant's trial on charges of rape and incest involving his 12-year-old daughter, statements by the girl's treating physician that the girl's injuries were consistent with her having had sex and with the history she gave him of being repeatedly raped since she was four years old was exactly the kind of information that an expert witness was meant to testify about because the average juror did not know what kind of injuries a child victim of sex abuse was likely to have, so expert testimony on that topic assists the trier of fact. Hoff v. Commonwealth, 394 S.W.3d 368, 2011 Ky. LEXIS 172 (Ky. 2011).
An examining doctor in a child sex abuse case may testify that the child's injuries are consistent with sexual abuse or consistent with the history given by the child. A doctor may also make a conditional statement that if he accepts the child's statements as true, the child's physical injuries and history would lead him to conclude that she has been sexually abused, but the doctor may not testify about the credibility of the child or state that he believes her. Hoff v. Commonwealth, 394 S.W.3d 368, 2011 Ky. LEXIS 172 (Ky. 2011).
In a medical malpractice based upon an alleged misreading of x-rays and the failure to diagnose lung cancer, the trial court did not err in finding that certain physicians were not qualified to express expert opinions regarding radiology practices, procedures, the speed at which radiology films may be properly reviewed, and defendant doctor's compliance with the radiology standard of care because none of the physicians had independent knowledge of radiology practices or standards, although some of the physicians did read radiological films in relation to their specific field of expertise. The trial court did not err in excluding their testimony because their opinions would be based on radiological practices and standards, the very expertise of which they had no independent knowledge. Estate of Judith Burton v. Trover Clinic Found., Inc., — S.W.3d —, 2011 Ky. App. LEXIS 94 (Ky. Ct. App. 2011).
In a nuisance and trespass case, a trial court properly allowed testimony from a neighbor about the value of property because the standards set forth in Commonwealth, Department of Highways v. Slusher, 371 S.W.2d 851, 1963 Ky. LEXIS 114 (1963), were met; these guidelines were still followed, despite the fact that the case predated the adoption of the Kentucky Rules of Evidence. The neighbor had been familiar with the property for over 30 years, she knew the property in the area, she understood the proper method of value, she was able to draw reasonable inferences, and the testimony avoided the realm of expert opinion. Summe v. Gronotte, 357 S.W.3d 211, 2011 Ky. App. LEXIS 158 (Ky. Ct. App. 2011).
When an attorney retained two expert witnesses in a wrongful death action, the district court dismissed the case based on a finding that the expert's deposition testimony did not meet the standards of Daubert and KRE 702. The expert testimony did not provide conclusive opinions on evidence demonstrating the cause of decedent's accident and would only provide the jury with speculative theories. Anderson v. Pete, — S.W.3d —, 2011 Ky. App. LEXIS 193 (Ky. Ct. App. 2011).
Trial court did not abuse its discretion not to allow the estate's expert testimony, KRE. 702, about the meaning of the physician's standing order when the meaning of the order was not factually in question; there was no ambiguity in the order to the only person who had to know what it meant, the nurse, who was not confused about the order, but distracted. Tucker v. Women's Care Physicians of Louisville, P.S.C., 381 S.W.3d 272, 2012 Ky. LEXIS 157 (Ky. 2012).
Trial court did not err in permitting a nurse practitioner to testify regarding the interpretation of a patient's x-rays because the nurse had served for several years as a field hospital nurse in the Vietnam War, and during that time was assigned the duty of interpreting the x-rays of wounded American soldiers for bullets and shrapnel, and then reporting the findings to the surgeons operating on the injured troops. Savage v. Three Rivers Med. Ctr., 390 S.W.3d 104, 2012 Ky. LEXIS 159 (Ky. 2012).
In a trial for arson and fraudulent insurance acts, KRS  329A.015, 329A.010 (relating to licensure of private investigators) did not prohibit defendant's fire scene expert from testifying, even though he was not a licensed private investigator. Lukjan v. Commonwealth, 358 S.W.3d 33, 2012 Ky. App. LEXIS 5 (Ky. Ct. App. 2012).
In an arson trial, it was improper to admit testimony from the Commonwealth's experts that the fire was intentionally started without conducting a preliminary hearing or examining the portions of the record that would have enabled the trial court to determine the reliability and relevance of the evidence. Lukjan v. Commonwealth, 358 S.W.3d 33, 2012 Ky. App. LEXIS 5 (Ky. Ct. App. 2012).
In defendant's drug trafficking case, the court properly allowed a police officer to give expert testimony because the officer testified concerning his extensive experience working as a task force officer on “large scale narcotics investigations,” he particularly noted that in 2009, he had traveled eight times to South Florida to investigate the “Florida Pain Train” and the clinics prescribing much of the Oxycodone that was later sold illegally in Kentucky. Wilson v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 27 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2012 Ky. LEXIS 389 (Ky. Oct. 17, 2012).
In a bank auditor malpractice case, a trial court did not err by admitting expert testimony under KRE 702 because the nature and scope of a bank director's duties under KRS 271B.8-300 was beyond the ken of the average juror or the court. Peoples Bank of N. Ky., Inc. v. Horwath, 390 S.W.3d 830, 2012 Ky. App. LEXIS 113 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 194 (Ky. Feb. 13, 2013).
Because the social worker did not serve only as a conduit for the introduction of hearsay testimony, she was appointed by the family court to perform a time-sharing evaluation, and her expert testimony was only a small part of the decision to grant the mother's relocation request, her testimony was properly admitted and considered under KRE 702. Samson v. Samson, 377 S.W.3d 571, 2012 Ky. App. LEXIS 143 (Ky. Ct. App. 2012).
In a medical negligence action relating to a birth, it was error to admit expert testimony as to the timing of the mother's blood loss utilizing a mathematical formula based on the rate of equilibration of a human fetus in utero because there was no support for the expert's assumption that the rate would be identical to an adult or child. Ries v. Oliphant, — S.W.3d —, 2012 Ky. App. LEXIS 290 (Ky. Ct. App. 2012).
Expert had sufficient credentials to qualify as an expert, and his testimony was relevant and helped the jury in its award of compensatory and punitive damages, as the expert discussed the value of limestone, which was something an average juror would unlikely know but need to know in order to properly assess damages; as the testimony developed, there was no error under Daubert or KRE. 702, and if offered at a retrial, the expert's testimony was to be admitted. Crutcher v. Harrod Concrete & Stone Co., — S.W.3d —, 2013 Ky. App. LEXIS 50 (Ky. Ct. App. 2013).
Although the trial court did not set forth the factors it relied on in admitting an expert's testimony, it did not abuse its discretion in admitting the testimony where the reliability of the expert's theory regarding the rate of equilibrium in a human fetus was supported by studies involving sheep fetuses, the theory was properly extrapolated from those studies, and the fact that some peers rejected the theory was not sufficient to deem it unreliable. Oliphant v. Ries, — S.W.3d —, 2015 Ky. LEXIS 4 (Ky. 2015).
Trial court did not abuse its discretion in admitting a police officer's testimony regarding defendant's admission to having sexual relations with the underage victim because, while the interpreter was not court certified, had never interpreted in a criminal setting before, and spoke a different dialect than defendant, the interpreter simply offered a translation of defendant's statement, a Daubert hearing was not required to preserve defendant's objections to the interpreter's qualifications, and defendant's statement was clearly an admission by a party opponent, which made the police officer's testimony clearly admissible. Lopez v. Commonwealth, 459 S.W.3d 867, 2015 Ky. LEXIS 1616 (Ky. 2015).
Inmate's claim that the doctor and nurse negligently trained the jail nursing staff could not be sufficiently established without expert opinion testimony; expert testimony was necessary to show that the standard of care required training on a nurse's authority to use a doctor's signature stamp, and expert testimony was also required to show that the nurse was negligent in the preparation of her order. Adams v. Sietsema, 533 S.W.3d 172, 2017 Ky. LEXIS 438 (Ky. 2017).
3. Extreme Emotional Disturbance.
Psychologist's testimony, which discussed defendant's mental state but did not address the issue of “extreme emotional disturbance” as defined under Kentucky law, was insufficient to establish such a finding, in the absence of other definitive, unspeculative evidence. Talbott v. Commonwealth, 968 S.W.2d 76, 1998 Ky. LEXIS 41 (Ky. 1998).
4. Sanity or Insanity of Criminal Defendant.
Expert witness, such as clinical psychologist, can properly state opinions which are admissible concerning the sanity or insanity of criminal defendants and such testimony was relevant and admissible here because (1) doctor was expert in the field of clinical psychology and qualified to give testimony, (2) testimony rested on examination of defendant, and was vitally relevant to task at hand, and (3) testimony was offered to assist trier of fact in understanding the evidence of mental illness, and determining the fact in issue of the defendant's ability to form intent to commit murder. Cecil v. Commonwealth, 888 S.W.2d 669, 1994 Ky. LEXIS 124 (Ky. 1994).
5. Causation.
Testimony from an expert on causation in a criminal case, as in a civil case, invades the province of the jury, thus trial court improperly allowed testimony in vehicular homicide case by expert on accident reconstruction as to the cause of the collision. Renfro v. Commonwealth, 893 S.W.2d 795, 1995 Ky. LEXIS 22 (Ky. 1995).
Defendants in medical malpractice actions may introduce expert witness testimony to rebut a plaintiff's expert witness testimony couched in terms of “reasonable medical probability,” even though the defendant's expert witness testimony is couched only in terms of “possibility.” Sakler v. Anesthesiology Assocs. P.S.C., 50 S.W.3d 210, 2001 Ky. App. LEXIS 6 (Ky. Ct. App. 2001).
Trial court did not abuse its discretion in its method of evaluating the reliability and relevancy of the testimony of the estate administrator's causation experts as the court had more than an adequate record before it to make its ruling, and it was apparent at the hearing that the trial judge was well versed on the copious record. Furthermore, there was substantial evidence supporting the court's ruling of reliability because the scientific evidence on which the administrator's causation experts based their testimony, which included case reports, animal studies, general chemical properties of ergot drugs, and articles in medical textbooks and scientific publications, was sufficiently reliable. Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93,  2008 Ky. LEXIS 335 (Ky. 2008), cert. dismissed, Sandoz Pharms. Corp. v. Gunderson, — U.S. —, 130 S. Ct. 30, 174 L. Ed. 2d 613, 2009 U.S. LEXIS 5035 (U.S. 2009).
Testimony by a patient's expert witness's that a breach of the standard of care occurred by a doctor doing a second surgical procedure, without the patient's consent, and by the doctor failing to properly secure a leg brace before the patient's leg dropped was sufficient to allow the jury to reasonably weigh the evidence as to causation when the patient developed sciatic nerve palsy following the surgery. Therefore, the trial court's decision to admit the testimony was not clearly erroneous and did not result in an abuse of discretion. Quattrocchi v. Nicholls, — S.W.3d —, 2018 Ky. App. LEXIS 16 (Ky. Ct. App. 2018).
6. Hypnosis.
Trial court's decision to admit testimony of victim who had previously undergone hypnosis was unassailable in light of the fact that on direct examination she related essentially the same facts she had recalled prior to being hypnotized. Rowland v. Commonwealth, 901 S.W.2d 871, 1995 Ky. LEXIS 84 (Ky. 1995), cert. denied, Rowland v. Kentucky, 516 U.S. 1010, 116 S. Ct. 567, 133 L. Ed. 2d 492, 1995 U.S. LEXIS 8350, 64 U.S.L.W. 3397 (1995).
7. Exclusion of Testimony.
In a medical malpractice case based on a miscarriage allegedly suffered after electrical stimulation, a trial court did not abuse its discretion by excluding expert testimony under KRE. 702 because a doctor's opinions could not have been scientifically tested or verified since he did not understand and had no knowledge of electrical stimulation. The doctor denied knowledge of the machines at issue in this case, denied knowledge of the different types of currents and frequencies associated with those machines, and denied knowing anything about how differences in electrodes, pulse durations, and skin preparations could have affected electric current; an argument that the doctor should have been able to testify due to his decades of experience and his membership in the American College of Obstetricians and Gynecologists was simply not credible in light of the standards under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469, 1993 U.S. LEXIS 4408 (1993). Jackson v. Mehdi, 419 S.W.3d 40, 2012 Ky. App. LEXIS 287 (Ky. Ct. App. 2012), review denied, Jackson v. Ghayoumi, — S.W.3d —, 2014 Ky. LEXIS 40 (Ky. Feb. 12, 2014).
In negligence action against a golf-course by a golf cart driver injured by roped barrier, no reversible error was committed by the exclusion of expert testimony as to the use of rope barriers in golf-course maintenance for, being a case of ordinary negligence, nothing more than ordinary testimony from ordinary people was required. Kenton County Pub. Parks Corp. v. Modlin, 901 S.W.2d 876, 1995 Ky. App. LEXIS 70 (Ky. Ct. App. 1995).
In a bad faith action arising from a disputed fire insurance claim, an attorney who had written a book on bad faith law was properly precluded from testifying as an expert that the insurer's interpretation of its policy regarding the taking of depreciation from repair costs was reasonable where the trial court found that he was not to be qualified as an expert based upon a paucity of experience in adjusting fire damage claims. Farmland Mut. Ins. Co. v. Johnson, 36 S.W.3d 368, 2000 Ky. LEXIS 122 (Ky. 2000), rehearing denied, 2001 Ky. LEXIS 32 (Ky. 2001).
Trial court erred in allowing a forensic pediatrics expert to testify that a non-abusing parent would have been aware that his or her child was being abused because there was no demonstrated scientific basis for the testimony, and insufficient evidence to support a finding that the expert was qualified to render this testimony. Implicit in the intent requirements of the charges of complicity to murder and first-degree criminal abuse was the necessity that defendant was aware that the mother was abusing the child victim, and, because the evidence against defendant was overwhelmingly circumstantial, the prejudicial effect of the testimony was far outweighed by its probative value, and thus the error in allowing the testimony was not harmless. McIntire v. Commonwealth, 192 S.W.3d 690, 2006 Ky. LEXIS 182 (Ky. 2006).
Expert testimony from a retired judge on an attorney's legal entitlement to attorney fees after the attorney withdrew as co-counsel in a child sexual abuse class action lawsuit was properly excluded as inappropriate in a bench trial on fees because the trial court did not need guidance on the ultimate issues to be decided from a former judge who did not have the benefit of testimony from both parties. Bonar v. Waite, Schneider, Bayless & Chesley Co., L.P.A., — S.W.3d —, 2009 Ky. App. LEXIS 201 (Ky. Ct. App. 2009).
Expert testimony concerning coerced confession was not relevant for the purpose of proving that an officer used the Reid technique because defendant did not place the voluntariness of his statements to the officers in issue; thus, whether the Reid technique was or was not used did not tend to prove or disprove his innocence or guilt. Hall v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 204 (Ky. Ct. App. 2011).
In a medical malpractice case based on a miscarriage allegedly suffered after electrical stimulation, summary judgment was appropriately granted after expert testimony was excluded because a jury would have been required to speculate as to causation, and the determination of proximate cause could not have been made without a qualifying expert. Jackson v. Mehdi, 419 S.W.3d 40, 2012 Ky. App. LEXIS 287 (Ky. Ct. App. 2012), review denied, Jackson v. Ghayoumi, — S.W.3d —, 2014 Ky. LEXIS 40 (Ky. Feb. 12, 2014).
Court did not err in failing to hold a KRE. 702 hearing on the admissibility of testimony from a trooper concerning drug recognition because such testimony would not have been wholly outside the common knowledge of the jury; the drug recognition examination was, by its nature, observation-intensive, and the reliability of the results of such an exam was intimately tied to the observer's training. Thus, the trooper's testimony, which merely provided drug recognition factors, would have been confusing and would have allowed jurors to speculate on its application to the facts or data. Commonwealth v. Burton, — S.W.3d —, 2013 Ky. App. LEXIS 48 (Ky. Ct. App. 2013), review denied and ordered not published, — S.W.3d —, 2014 Ky. LEXIS 43 (Ky. Feb. 12, 2014).
Court properly excluded the testimony of a toxicologist because he could not establish when defendant had ingested the illegal substances or whether he was impaired at the time of the accident. Needless to say, the trial court was clearly concerned about the prejudicial impact of mere reference to the urinalysis, which underpinned the opinion, and without the urinalysis, the expert admitted that his opinion was problematic. Commonwealth v. Burton, — S.W.3d —, 2013 Ky. App. LEXIS 48 (Ky. Ct. App. 2013), review denied and ordered not published, — S.W.3d —, 2014 Ky. LEXIS 43 (Ky. Feb. 12, 2014).
Trial court should have excluded testimony from the company's damage expert pursuant to KRE. 702 where his model would have held the customer liable for unrelated damages, and his belief that the former customer would have continued to do business with vehicle repair company until 2022 was based on nothing more than pure speculation and conjecture. Insight Ky. Partners Ii, L.P. v. Preferred Auto. Servs., — S.W.3d —, 2016 Ky. App. LEXIS 98 (Ky. Ct. App. 2016).
8. DNA Evidence.
In prosecution for first degree rape since defendant admitted to police officers, on a recorded audio tape that was played for the jury, that he engaged in sexual intercourse with the victim but claimed it was consensual, and admitted during the trial about having sexual intercourse the victim, there was no issue at the trial as to whether he engaged in sexual intercourse with victim, and although there was no need for this testimony and it was cumulative, the admission of DNA test results which proved that defendant had sexual intercourse with victim was not reversible error. Robey v. Commonwealth, 943 S.W.2d 616, 1997 Ky. LEXIS 21 (Ky. 1997).
Where the trial court stated that defendant would be given ample notice of the date of a particular type of DNA testing of blood stains found on his clothing which would destroy the sample and that defendant would be allowed to have any appropriate expert attend and observe the testing or analysis of such evidence and also be granted a right to funds necessary to employ an expert for the purpose of observing the DNA analysis of the evidence, the Court of Appeals' denial of defendant's writ of prohibition or mandamus as to such testing was proper; the time for judicial determination as to admissibility of a scientific test result is after testing has been completed and the result offered as evidence. If the trial court holds such result to be admissible and the defendant is convicted, redress is through the process of appeal. McKinney v. Venters, 934 S.W.2d 241, 1996 Ky. LEXIS 78 (Ky. 1996).
DNA testing is a recognized and valid field of science, and testimony of DNA expert qualified to test DNA and comment upon results is admissible at trial; such evidence is relevant to jury charged with determining whether defendant committed crime. Sholler v. Commonwealth, 969 S.W.2d 706, 1998 Ky. LEXIS 98 (Ky. 1998).
The reliability of DNA comparison analysis using the RFLP and PCR methods has been sufficiently established as to no longer require a Daubert hearing; however such evidence is still subject to challenge at trial based on the handling of the samples, the chain of custody, the accuracy of the procedures, the quality of training of the particular person or persons who conducted the actual tests and whatever other challenges might be made to the credibility of the evidence. Fugate v. Commonwealth, 993 S.W.2d 931, 1999 Ky. LEXIS 72 (Ky. 1999).
9. Procedure.
Pursuant to KRE 703 and Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469, 1993 U.S. LEXIS 4408 (1993), expert scientific testimony must be proffered to a trial court for the judge to conduct a preliminary hearing to determine whether the scientific theory or technique has been tested, whether the theory or technique has been subjected to peer review and publication, and to consider the technique's rate of error and its general acceptance among the scientific community; consequently, the standard of review on appeal is whether, in deciding the admissibility of the evidence, the trial judge abused his or her discretion. Mitchell v. Commonwealth, 908 S.W.2d 100, 1995 Ky. LEXIS 94 (Ky. 1995), overruled, Fugate v. Commonwealth, 993 S.W.2d 931, 1999 Ky. LEXIS 72 (Ky. 1999), overruled, CSX Transp., Inc. v. Moody, — S.W.3d —, 2007 Ky. App. LEXIS 208 (Ky. Ct. App. 2007), overruled in part as stated, Bedingfield v. Commonwealth, 260 S.W.3d 805, 2008 Ky. LEXIS 184 (Ky. 2008).
An expert who possesses the knowledge, experience, and training to qualify as an expert in female anatomy and the effects of sexual abuse on the female anatomy may qualify as an expert under KRE 702; the Daubert v. Merrell Dow Pharmaceuticals, Inc. test of admissibility does not apply if no novel theories or scientific techniques were involved in forming the expert opinion. Collins v. Commonwealth, 951 S.W.2d 569, 1997 Ky. LEXIS 103 (Ky. 1997).
10. Scientific Evidence.
When applying this rule the court should look at whether the theory or technique being presented has been or can be tested, whether it has been subjected to peer review and publication, what the evidence's known rate of error is, and whether the evidence has a particular degree of acceptance in the relevant community. Rockwell Int'l Corp. v. Wilhite, — S.W.3d —, 2000 Ky. App. LEXIS 2 (Ky. Ct. App. 2000), aff'd in part, rev'd in part, 83 S.W.3d 516, 2002 Ky. LEXIS 91 (Ky. 2002).
Trial court did not abuse its discretion in finding that a theory of a homicide by heart attack was scientifically valid under the Daubert factors where the medical examiner testified: (1) that the theory had been discussed in a scientific article and in a lecture at a pathology conference; (2) that it was her understanding that the theory was generally accepted in the pathology community and that she did not know of any of her peers who did not accept it; and (3) that it would be unethical to test the theory as it would involve trying to bring about a fatal heart attack, and the theory could only be based on case studies. Baraka v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 51 (Ky. Ct. App. 2004), aff'd, 194 S.W.3d 313, 2006 Ky. LEXIS 175 (Ky. 2006).
Trial court did not err in finding that a medical examiner's opinion that the victim died from a homicide by heart attack was scientific and was outside of the common knowledge of jurors as laypersons were generally not qualified to determine the cause of death, especially in a case where it was alleged that the victim's death was the result of a heart attack from the emotional stress of a certain criminal act; the trial court properly found that the medical examiner's opinion would assist the jury in determining defendant's guilt or innocence and was admissible under KRE 401 and 702. Baraka v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 51 (Ky. Ct. App. 2004), aff'd, 194 S.W.3d 313, 2006 Ky. LEXIS 175 (Ky. 2006).
Intermediate court erred in reversing a judgment in favor of a manufacturer based on the admission of the manufacturer's expert's report, and in adding a requirement under Daubert that required that expert testimony be derived from a statistically valid sample, even if it was not presented to prove a statistical fact; criticism of the manufacturer's expert's selection of the tested inflators went to the weight of the evidence, not to its admissibility. Toyota Motor Corp. v. Gregory, 136 S.W.3d 35, 2004 Ky. LEXIS 108 (Ky. 2004).
In a murder case, ballistics results involving comparative bullet lead analysis were admissible under the Daubert standard because it would assist the jury in determining whether or not defendant fired a shot that killed a victim; the fact that millions of other bullets came from the same batch and the fact that false testimony was given went to the evidence's weight, but not to admissibility. Ragland v. Commonwealth, — S.W.3d —, 2004 Ky. LEXIS 284 (Ky. 2004), aff'd, 191 S.W.3d 569, 2006 Ky. LEXIS 251 (Ky. 2006).
Since the sex offender evaluation was to be used to determine placement for a juvenile, and as the evaluator who conducted the assessment was subject to cross-examination, the juvenile was not entitled to challenge the scientific reliability of the report in a Daubert hearing. W.D.B. v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 346 (Ky. Ct. App. 2006), aff'd, 246 S.W.3d 448, 2007 Ky. LEXIS 241 (Ky. 2007).
Because the trial court's failure to hold a Daubert hearing pursuant to KRE 702 before admitting shaken baby syndrome opinion evidence was not harmless error under RCr P 9.24, it erred in finding defendant guilty of wanton first-degree assault. Hamilton v. Commonwealth, 293 S.W.3d 413, 2009 Ky. App. LEXIS 138 (Ky. Ct. App. 2009).
11. Hair Analysis.
Upon the overwhelming acceptance by other jurisdictions, as well as the state's own history of routine admission of hair analysis evidence at trial, trial courts in Kentucky can take judicial notice that this particular method or technique is deemed scientifically reliable. Johnson v. Commonwealth, 12 S.W.3d 258, 1999 Ky. LEXIS 159 (Ky. 1999).
12. Intoxication Tests.
An intoxilyzer result is admissible in a prosecution under KRS 189A.010(1)(a) and/or (e) where the calibration unit and the subject testing component are shown to be in proper working order on the testing date, despite the fact that the calibration component showed out of tolerance readings on other dates. Commonwealth v. Davis, 25 S.W.3d 106, 2000 Ky. LEXIS 92 (Ky. 2000).
Trial court did not err in admitting into evidence the results of, and expert testimony regarding, defendant's blood analysis and any challenge to the manner in which the blood was tested was reserved for the trier of fact. Epperson v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 74 (Ky. Ct. App. 2014).
13. Exclusion Improper.
Trial judge abused his discretion by excluding the testimony of plaintiffs' expert witnesses on the grounds that the opinions of the two experts constituted no more than speculation where there was testimony from these experts that the defect caused or contributed to the accident, where the testimony was couched in terms of probability, and where there was a sufficient quantum of circumstantial evidence to justify a reasonable inference of probability that automobile manufacturer was responsible for a defect that caused the accident. Gentry v. General Motors Corp., 839 S.W.2d 576, 1992 Ky. App. LEXIS 217 (Ky. Ct. App. 1992) (decided under prior rule).
The trial judge abused his discretion in refusing to admit the expert testimony of a professor of metallurgy and an accident reconstruction expert on the grounds that neither possessed the qualifications to testify in the area in which they sought to express an opinion where both men had shown themselves to be skilled in their professions, both had testified in numerous courts in Kentucky, and both had testified in cases involving accidents similar to the one at issue. Gentry v. General Motors Corp., 839 S.W.2d 576, 1992 Ky. App. LEXIS 217 (Ky. Ct. App. 1992) (decided under prior rule).
When testifying about standard field sobriety procedures, a police officer must be limited to describing the procedure administered and the observations of how the defendant performed it, without resort to terms such as “test,” “standardized clues,” “pass,” or “fail,” unless the government first has established a foundation that satisfies KRE 702 and the Daubert/Kumho Tire  factors regarding the reliability and validity of the scientific or technical underpinnings of the National Highway Traffic Safety Administration assertions that there are a stated number of clues that support an opinion that the suspect has “failed” the test. Hardin v. Commonwealth, 2007 Ky. App. LEXIS 7 (Ky. Ct. App. 2007), review denied, 2007 Ky. LEXIS 124 (Ky. 2007).
Expert witness's testimony was improperly excluded under KRE 702 because (1) he was eminently qualified to testify; (2) his uncontroverted testimony and lengthy report clearly satisfied the Daubert standard establishing the scientific reliability of the principle that suggestive interviewing techniques could affect the reliability or accuracy of a child's memory or recall; (3) his testimony was highly relevant, as there was significant evidence that improper interviewing practices were used in defendant's case; (4) his testimony would assist the trier of fact, as the theories and principles were not within the knowledge of the average juror; and (5) there was no evidence of sexual abuse other than the child's allegations, which occurred only after highly suggestive interviews with the child by an untrained detective. Jenkins v. Commonwealth, 308 S.W.3d 704,  2010 Ky. LEXIS 100 (Ky. 2010).
Circuit court abused its discretion in excluding expert testimony regarding DNA evidence where the Commonwealth provided the circuit court with ample information regarding the scientific nature of probabilistic software, the probative value of a DNA match, and the software's acceptance in other jurisdictions, and the court had not conducted a Daubert hearing. Commonwealth v. Baldwin, — S.W.3d —, 2018 Ky. App. LEXIS 14 (Ky. Ct. App. 2018).
14. Canine Tracking.
Defendant was not entitled to a Daubert  hearing on the admissibility of canine scent tracking evidence, because the police testimony concerned the results of an investigative technique, not a scientific procedure, and canine scent tracking was not amenable to peer review or scientific standards and testing. Debruler v. Commonwealth, 231 S.W.3d 752, 2007 Ky. LEXIS 175 (Ky. 2007).
15. Opinion Based on Literature.
Trial court properly admitted testimony of the employer's expert based on a review of literature on the link between solvent exposure and long-term brain damage, as the expert was sufficiently qualified to render such an opinion based on the expert's academic background, which included serving on a national committee that set the standards for workplace exposure to chemicals. Burton v. CSX Transp., Inc., 269 S.W.3d 1, 2008 Ky. LEXIS 236 (Ky. 2008).
Ruling under KRE 702 that a doctor was qualified to testify as to the standard of care for hospital nurses faced with a child in a Code Blue situation was not an abuse of discretion; Kentucky did not require that testimony about the nursing standard of care come only from an expert licensed as a nurse, and the doctor was a hospital based pediatrician with duties that included supervising nurses, he was familiar with standard of care for nurses in emergency situations, and his opinion was based on sufficient facts. Tapp v. Owensboro Med. Health Sys., 282 S.W.3d 336, 2009 Ky. App. LEXIS 52 (Ky. Ct. App. 2009).
Kentucky Court of Appeals declined to create a blanket rule such as the one in Illinois that would only allow an expert to testify as to the standard of care in a given school of medicine if the expert was licensed in that particular school of medicine; creating such a rule would be contrary to KRE 702, which did not automatically disqualify a physician or medical provider from testifying against a defendant who specialized in a different area of medicine or who was licensed or practiced in a different medical discipline. Tapp v. Owensboro Med. Health Sys., 282 S.W.3d 336, 2009 Ky. App. LEXIS 52 (Ky. Ct. App. 2009).
16. Data Reported by Sensors.
In an arson trial, defendant was not entitled to introduce, as a business report, documentation of lightning strikes in the area because the report did not comply with KRE 803(6), 902(11), in that there was no certification that the recordings were made by a person. The data reported by sensors was more akin to information governed by KRE 702. Lukjan v. Commonwealth, 358 S.W.3d 33, 2012 Ky. App. LEXIS 5 (Ky. Ct. App. 2012).
Family court abused its discretion when it permitted the social worker to opine that the wife suffered from post traumatic stress disorder (PTSD), because even though the social worker had an impressive educational vita in social work, she was not trained as a psychologist or psychiatrist, and she lacked the appropriate education and training to diagnose psychological disorders, including PTSD. Brosnan v. Brosnan, 359 S.W.3d 480, 2012 Ky. App. LEXIS 23 (Ky. Ct. App. 2012).
Rule 703.  Bases of opinion testimony by experts.
Text
(a)  The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence.
(b)  If determined to be trustworthy, necessary to illuminate testimony, and unprivileged, facts or data relied upon by an expert pursuant to subdivision (a) may at the discretion of the court be disclosed to the jury even though such facts or data are not admissible in evidence. Upon request the court shall admonish the jury to use such facts or data only for the purpose of evaluating the validity and probative value of the expert's opinion or inference.
(c)  Nothing in this rule is intended to limit the right of an opposing party to cross-examine an expert witness or to test the basis of an expert's opinion or inference.
History
(Enact. Acts 1990, ch. 88, § 51; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
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 	3. 	Underlying Data.
 	4. 	Background information.
1. Illustrative Cases.
Psychologist's statement that defendant failed to successfully complete a sex offender treatment program while in prison was admissible since it tended to show the basis of the psychologist's opinion that defendant was suffering from a variety of psychological ailments. Woodall v. Commonwealth, 63 S.W.3d 104, 2001 Ky. LEXIS 142 (Ky. 2001), cert. denied, Woodall v. Kentucky, 537 U.S. 835, 123 S. Ct. 145, 154 L. Ed. 2d 54, 2002 U.S. LEXIS 6199, 71 U.S.L.W. 3236 (2002).
Trial court did not err in finding that a medical examiner could, under KRE 703, rely on hearsay information from the police that was not subject to cross-examination that defendant assaulted the victim just prior to his death; while the medical examiner could rely on information from the police, defendant could cross-examine the medical examiner under KRE 703(c) as to  the facts underlying the cause of death and as to the cause of death itself, had the case gone to trial, and the determination of the cause of death and defendant's guilt or innocence would ultimately be questions for the jury, which could reach a contrary result. Baraka v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 51 (Ky. Ct. App. 2004), aff'd, 194 S.W.3d 313, 2006 Ky. LEXIS 175 (Ky. 2006).
Because “homicide by heart attack” was widely accepted in the scientific community, and because the facts and information regarding the circumstances of a victim's death provided by investigating officers was customarily relied upon by medical examiners, pursuant to KRE 703(a), the trial court properly found that the expert's opinion was helpful in determining whether stress from a physical altercation caused the victim's heart attack. Baraka v. Commonwealth, 194 S.W.3d 313, 2006 Ky. LEXIS 175 (Ky. 2006).
Family Court acted well within its discretion when it ruled a St. Maarten resident's testimony was admissible as to the value of a residence on the island in a dissolution matter even though the resident did not have a real estate license. Fehr v. Fehr, 284 S.W.3d 149, 2008 Ky. App. LEXIS 306 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 423 (Ky. June 17, 2009).
2. Exclusion of Testimony.
In negligence action against a golf-course by a golf cart driver injured by roped barrier, no reversible error was committed by the exclusion of expert testimony as to the use of rope barriers in golf-course maintenance for, being a case of ordinary negligence, nothing more than ordinary testimony from ordinary people was required. Kenton County Pub. Parks Corp. v. Modlin, 901 S.W.2d 876, 1995 Ky. App. LEXIS 70 (Ky. Ct. App. 1995).
In light of the fact that KRE 703 codified the rule that expert testimony could be based on hearsay testimony if such testimony were trustworthy and in light of a similar prior Kentucky Supreme Court holding, it was not impermissible for a defense expert to rely on such evidence in forming an opinion as to the defense of extreme emotional disturbance; however, because the defense attempted to use the expert as a back door entrance through which petitioner's hearsay statements would reach the jury, it was appropriate for the trial court to inquire into the trustworthiness of the statements and to exclude them for lack of trustworthiness. Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
Exclusion of defendant's expert regarding his defense of extreme emotional disturbance was proper because defendant's statements to the expert lacked the trustworthiness required to allow the hearsay information on which an expert had relied in forming his opinion to be admitted as evidence. Sanborn v. Parker, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007), aff'd in part, rev'd in part, — F.3d —629 F.3d 554, 2010 U.S. App. LEXIS 25912 (6th Cir. 2010).
In a medical malpractice based upon an alleged misreading of x-rays and the failure to diagnose lung cancer, the trial court committed reversible error by depriving plaintiff of the right to cross-examine defendant doctor, who also testified as an expert, regarding the suspension of his medical license because the issue was relevant to his qualifications and was critical in assessing the weight that should be given to his expert opinion. Because the evidence could have a substantial impact on the validity of the doctor's testimony, its exclusion was reversible error. Estate of Judith Burton v. Trover Clinic Found., Inc., — S.W.3d —, 2011 Ky. App. LEXIS 94 (Ky. Ct. App. 2011).
3. Underlying Data.
It was error to allow assistant medical examiner to read from inadmissible medical records without addressing the factual determinations required by subsection (b) of this rule. Rabovsky v. Commonwealth, 973 S.W.2d 6, 1998 Ky. LEXIS 28, 77 A.L.R.5th 711 (Ky. 1998).
4. Background information.
The court did not err in refusing to strike a psychologist's report and testimony on the ground that he obtained the defendant's prior criminal record, previous psychological evaluations, and prior court appearances and that the defendant was denied a meaningful opportunity to cross examine him as she was unaware that he had obtained such information; the rule does not preclude an expert from obtaining background information as a means for corroborating his direct testing. M.P.S. v. Cabinet for Human Resources ex rel. S.A.S., 979 S.W.2d 114, 1998 Ky. App. LEXIS 66 (Ky. Ct. App. 1998).
Rule 704.  [Number not yet utilized.]
Rule 705.  Disclosure of facts or data underlying expert opinion.
Text
The expert may testify in terms of opinion or inference and give reasons therefor without prior disclosure of the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross-examination.
History
(Enact. Acts 1990, ch. 88, § 53; amend. 1992, ch. 324, § 18, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
NOTES TO DECISIONS

 	1. 	Confidentiality.
 	2. 	Physician's Report.
 	3. 	Preservation for Review.
 	4. 	Applicability to Proceedings.
 	5. 	Particular Cases.
1. Confidentiality.
Where defendant argued that his communications with a reverend assisting his defense team should be considered communications covered by an attorney-client privilege since the reverend was a representative of his defense team, the statements made to the reverend by the defendant were held not to be privileged because they were not made with the clear understanding that they were to be held in confidence. Confidentiality implies that the information will not be used to form the basis of expert testimony at trial since under this rule, expert testimony must be cross-examinable at trial. It was clear from the record on appeal that at the first trial it was contemplated that the reverend would be an expert witness called to discuss the death penalty and potential remorse shown by the defendant. Sanborn v. Commonwealth, 892 S.W.2d 542, 1994 Ky. LEXIS 126 (Ky. 1994), cert. denied, Sanborn v. Kentucky, 516 U.S. 854, 116 S. Ct. 154, 133 L. Ed. 2d 98, 1995 U.S. LEXIS 5964, 64 U.S.L.W. 3243 (1995).
2. Physician's Report.
The Commonwealth did not violate RCr 7.24(1)(b) when it provided the defendant with the physician's report but not copies of the studies the physician used in forming her expert opinion; KRE 705 explicitly provides that an expert may state an opinion without disclosing the facts or data underlying her opinion, unless the court orders otherwise. Collins v. Commonwealth, 951 S.W.2d 569, 1997 Ky. LEXIS 103 (Ky. 1997).
3. Preservation for Review.
Although a trial court erroneously excluded certain forensic evidence, defendant failed to request that the excluded items be entered into the record by offer or avowal under KRE 705 or RCr 9.52; as a result, the matter was not preserved for review under KRE 103. Hart v. Commonwealth, 116 S.W.3d 481, 2003 Ky. LEXIS 209 (Ky. 2003).
4. Applicability to Proceedings.
State court's citation to and reliance upon KRE 705 in a death penalty case did not assist a federal district court in considering a petition for habeas corpus because the Kentucky Rules of Evidence were not in existence when petitioner was convicted and, thus, did not apply to his case. Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
Trial court's taking of judicial notice of what the law was regarding what qualified as “raw data” for an expert to make a conclusion was improper, as not only was the law not an adjudicative fact, but what constituted “raw data” was in dispute and not subject to precision. Although KRE 705 permits an expert to testify without prior disclosure of the underlying facts or data, the expert must be prepared to disclose the basis of the opinion on cross examintation. The basis of opinion and “raw data” are not the same. Clay v. Commonwealth, 291 S.W.3d 210, 2008 Ky. LEXIS 319 (Ky. 2008).
5. Particular Cases.
In a medical negligence action relating to a birth, it was error to admit an expert opinion as to timing of the mother's blood loss, utilizing a mathematical formula based in part on the rate of equilibration of a human fetus in utero. The expert could not satisfy KRE. 705, given that he admitted to having no knowledge of any objective source directly setting forth the equilibration rate of a human fetus in utero. Ries v. Oliphant, — S.W.3d —, 2012 Ky. App. LEXIS 290 (Ky. Ct. App. 2012).
Rule 706.  Court appointed experts.
Text
(a)  Appointment.  The court may on its own motion or on the motion of any party enter an order to show cause why expert witnesses should not be appointed, and may require the parties to submit nominations. The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert witnesses of its own selection. An expert witness shall not be appointed by the court unless the witness consents to act. A witness so appointed shall be informed of the witness' duties by the court in writing, a copy of which shall be filed with the clerk, or at a conference in which the parties shall have opportunity to participate. A witness so appointed shall advise the parties of the witness' findings, if any; the witness' deposition may be taken by any party; and the witness may be called to testify by the court or any party. The witness shall be subject to cross-examination by each party, including a party calling the witness.
(b)  Compensation.  Expert witnesses so appointed are entitled to reasonable compensation in whatever sum the court may allow. Except as otherwise provided by law, the compensation shall be paid by the parties in such proportions and at such time as the court directs, and thereafter charged in like manner as other costs.
History
(Enact. Acts 1990, ch. 88, § 54; amend. 1992, ch. 324, § 19, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Catron, Notes, Daubert v. Merrell Dow Pharmaceuticals, Inc.: Sounding the Death Knell for Frye v. United States in the Commonwealth? 21 N. Ky. L. Rev. 475 (1994).
NOTES TO DECISIONS
1. In General.
In a dependency case, the trial court erred in ordering the Kentucky Cabinet for Health and Family Services to pay the court-appointed expert fees; the trial court failed to follow the mandate of KRE 706(a), since the trial court did not hold a show cause proceeding prior to appointing the expert. Cabinet for Health & Family Servs. v. Byer, 173 S.W.3d 247, 2005 Ky. App. LEXIS 184 (Ky. Ct. App. 2005).
ARTICLE VIII.
HEARSAY
Rule 801.  Definitions. 
Rule 801A.  Prior statements of witnesses and admissions. 
Rule 802.  Hearsay rule. 
Rule 803.  Hearsay exceptions: availability of declarant immaterial. 
Rule 804.  Hearsay exceptions: declarant unavailable. 
Rule 805.  Hearsay within hearsay. 
Rule 806.  Attacking and supporting credibility of declarant. 
Rule 801.  Definitions.
Text
(a)  Statement.  A “statement” is:
 	(1)  An oral or written assertion; or
 	(2)  Nonverbal conduct of a person, if it is intended by the person as an assertion.
(b)  Declarant.  A “declarant” is a person who makes a statement.
(c)  Hearsay.  “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
History
(Enact. Acts 1990, ch. 88, § 55; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Heeter, Recent Decisions on the Kentucky Rules of Evidence, 22 N. Ky. L. Rev. 463 (1995).
Cited: James v. Wilson, 95 S.W.3d 875, 2002 Ky. App. LEXIS 770 (Ky. Ct. App. 2002); Burchett v. Commonwealth, 314 S.W.3d 756,  2010 Ky. App. LEXIS 99 (Ky. Ct. App. 2010); Gibson v. Ky. Farm Bureau Mut. Ins. Co., 328 S.W.3d 195, 2010 Ky. App. LEXIS 121 (Ky. Ct. App. 2010); Hoff v. Commonwealth, 394 S.W.3d 368, 2011 Ky. LEXIS 172 (Ky. 2011).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Letter and Diary Entry.
 	3. 	Police Testimony.
 	4. 	Tape Recordings of Drug Buy.
 	5. 	Nonhearsay Use.
 	6. 	Medical Reports.
 	7. 	Tape Recording of Unavailable Witness.
 	8. 	Prior Consistent Statements.
 	9. 	Prior Inconsistent Statements.
1. Application.
Testimony concerning observations made by witnesses of victim's alleged fear of defendant was not hearsay as witnesses only testified to their observations of fear exhibited by victim toward defendant rather than victim's statements to them. Partin v. Commonwealth, 918 S.W.2d 219, 1996 Ky. LEXIS 23 (Ky. 1996), overruled in part, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
Conduct and verbal utterances must be by the same person in order to constitute a verbal act; thus, a verbal utterance by one person used to explain the conduct of another person does not constitute a verbal act and is therefore hearsay. White v. Commonwealth, 5 S.W.3d 140, 1999 Ky. LEXIS 138 (Ky. 1999).
Reversal error was committed where the trial court allowed the jury to handle and review hearsay reports of the defense experts, and take the reports with the jury to the jury room during deliberations, despite the fact that the reports had been admitted into evidence over objection. Wright v. Premier Elkhorn Coal Co., 16 S.W.3d 570, 1999 Ky. App. LEXIS 106 (Ky. Ct. App. 1999).
A description of a killer by a witness and her failure to identify the defendant during a photo line-up were not admissible as statements of identification of a person made after perceiving the person as such applies only if the declarant testifies at trial and a foundation is laid in accordance with KRE 613. Young v. Commonwealth, 50 S.W.3d 148, 2001 Ky. LEXIS 71 (Ky. 2001).
Testimony that defendant said her husband would divorce her if they lost their trailer was properly admitted as a statement of a party opponent under KRE 801A(b)(1), as the testimony was offered to support the Commonwealth's theory that defendant murdered her husband over financial and marital problems, and the victim's statement to defendant was admissible under KRE 803(3) as declaration of present intent; thus, both parts of the double hearsay fell within an exception to the hearsay rule. Hampton v. Commonwealth, 133 S.W.3d 438, 2004 Ky. LEXIS 41 (Ky. 2004).
Testimony that a robbery and murder victim complained that defendant was borrowing her money and “eating up her food” was hearsay and defendant had not opened the door to its admission by testifying that it was highly unlikely that the victim would have complained about his eating habits or his failure to get a job. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
Where a witness heard defendant and his aunt, whom defendant allegedly robbed and murdered, arguing while the witness was talking to them on the phone, the statements attributed to the victim were hearsay because they were offered to rebut defendant's claim that the victim was holding his money for him; and as the witness did not testify that defendant agreed with or even heard the statements, they were not admissible as adoptive admissions under KRE 801A(b)(2). Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
Trial court's refusal to admit prior inconsistent statements of a child victim from defendant's first criminal trial, which ended in a mistrial, in defendant's second trial was proper, as defendant actually did introduce one (1) inconsistency and the other statement was more of an omission of a fact, rather than an inconsistency; pursuant to KRE 801A(a)(1) and 613(a), there was no abuse of discretion in the trial court's ruling, as the very young age of the victim had to be accounted for, and she was not asked about certain information in the first trial, rather than providing an inconsistent version of events in her statements from the two (2) trials. Ebertshauser v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 23 (Ky. Ct. App. 2005).
In a prosecution for sexual abuse and sodomy, testimony of the victim's mother did not improperly bolster the victim's testimony because the mother's testimony was admissible, under KRE 801(a)(2), as prior consistent statements, since the victim's testimony was attacked on cross examination as a recent or improperly influenced fabrication. Martin v. Commonwealth, 170 S.W.3d 374, 2005 Ky. LEXIS 240 (Ky. 2005).
Testimonial incompetence of a declarant should be an obstacle to the admission of the declarant's out-of-court statements if the reason for the incompetence is one which would affect the reliability of the hearsay. B.B. v. Commonwealth, 226 S.W.3d 47, 2007 Ky. LEXIS 131 (Ky. 2007).
Trial court erred in permitting a sexual abuse victim's social worker to testify about the victim's statements to her and about the victim's credibility. The social worker's testimony extensively repeated the victim's out-of-court statements and contained extensive conclusions as to the meaning of the child's acts and statements. Sanderson v. Commonwealth, 291 S.W.3d 610, 2009 Ky. LEXIS 96 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 388 (Ky. Oct. 1, 2009).
Court erred by permitting testimony from a witness who testified that he asked the child “what happened, who touched her,” and the child pointed to defendant because the child was not examined concerning the statement, there was no compliance with the foundation requirements, and the witness testified prior to the child. Colvard v. Commonwealth, 309 S.W.3d 239,  2010 Ky. LEXIS 62 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 135 (Ky. May 20, 2010).
Employee's proffered letter clearly constituted inadmissible hearsay because there was no evidence adduced from the author of the letter as to its contents, KRE 801, and contrary to the employee's unsupported argument, the public records exception set forth in KRE 803(8) did not apply because no indication of the trustworthiness of the document was produced; the employee submitted no evidence or argument at trial or before the appellate court to satisfy the requirements of Rule 803(8) or any other exception to the rule against hearsay. Rossi v. CSX Transp., Inc., 357 S.W.3d 510, 2010 Ky. App. LEXIS 233 (Ky. Ct. App. 2010).
In defendant's trial for beating and raping his girlfriend, the trial court did not err in barring defense counsel from asking a detective about self-serving portions of defendant's interview with the police; although defendant's inculpatory statements were admissible under KRE 801A(b), the statements defendant sought to introduce were hearsay and did not fall under a hearsay exception. While KRE 801A(b) permitted the inculpatory statements introduced by the Commonwealth, defendant could not use the same exception because it required that the statements be offered against a party. James v. Commonwealth, 360 S.W.3d 189, 2012 Ky. LEXIS 5 (Ky. 2012).
While some portions of a witness's tape recorded statements to the police, along with the comments of the witness's inquisitors, were irrelevant, the admission of the remarks under KRE 801A(a)(1), based on the witness's inability at trial to remember any relevant facts, had no “substantial influence” on defendant's murder trial. Hammond v. Commonwealth, 366 S.W.3d 425, 2012 Ky. LEXIS 63 (Ky. 2012).
Whether a question contains an assertion, and thereby is a statement that could be subject to the hearsay rule, depends on the content of the question and the circumstances surrounding its utterance. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
Court erred in admitting testimony of a victim's wife that, shortly before he was murdered, he asked her for money, as his question contained an implied assertion that he needed the money and therefore was hearsay, which was not admissible under KRE 803(3), because evidence of his then-existing state of mind was not relevant to any issue. However, the error was harmless because the testimony did not substantially sway the judgment. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
In defendant's murder case, the court erred by allowing the victim's wife to testify that, shortly before the victim was killed, he asked her if he could borrow $800; the question contained an implied assertion that the victim needed $800 and therefore was hearsay. Harris v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 493 (Ky. 2012).
Because a surveillance videotape was not hearsay, a detective's testimony about the videotape could not be hearsay and he would simply be testifying to his own personal knowledge of the contents of the videotape. Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
Supreme Court of Kentucky states without equivocation: there is no such thing in its jurisprudence as investigative hearsay. There is no special rule of evidence known as investigative hearsay. The term simply is not a part of the evidentiary lexicon. Ruiz v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 1620 (Ky. 2015).
Family court erred in denying an incarcerated father visitation with his children because there was a statutory presumption that visitation was in the child's best interest, a maternal uncle could not act as the grandfather's “attorney-in-fact” inasmuch as such representation entailed the unauthorized practice of law, and his statements constituted inadmissible hearsay, and while domestic violence and abuse were alleged, the matter was not properly filed where there was no custody order in the paternity action, and should be filed where custody had been determined. Baldwin v. Mollette, 527 S.W.3d 830, 2017 Ky. App. LEXIS 467 (Ky. Ct. App. 2017).
2. Letter and Diary Entry.
Letter written by a murder defendant, which expressed envy of wealth that a friend received following the death of her husband, and a diary entry by defendant, which displayed a longing for wealth, were not inadmissible hearsay in a prosecution against defendant for the murder of her husband; the letter was not offered to prove the wealth of her friend, and the diary entry was a party admission and a statement of defendant's then-existing state of mind. Turpin v. Kassulke, 26 F.3d 1392, 1994 FED App. 224P, 1994 U.S. App. LEXIS 15519 (6th Cir. 1994), cert. denied, 513 U.S. 1118, 115 S. Ct. 916, 130 L. Ed. 2d 797, 1995 U.S. LEXIS 637, 63 U.S.L.W. 3539 (1995).
3. Police Testimony.
The trial court erred in allowing the hearsay testimony of an officer that the victim stated to him that she had been raped by the defendant, because the rule only allows a police officer to testify about information furnished to him where it tends to explain the action taken by him as a result of that information and the taking of that action is an issue in the case; although such testimony may have explained why the officer placed the victim in protective custody, that action was not an issue in the case. Daniel v. Commonwealth, 905 S.W.2d 76, 1995 Ky. LEXIS 93 (Ky. 1995).
While an officer's description of the victims'  allegations of sexual abuse was hearsay, it did not affect defendant's substantial rights; the admission of the police officer's very brief summary of what the alleged victims told him certainly did not amount to palpable error given the victims'  graphic testimony that followed, detailing several specific instances of sexual misconduct and their belief that it occurred on numerous occasions over long periods of time. Any erroneous admission of “investigative hearsay” did not constitute a palpable error. Vincent v. Commonwealth, 281 S.W.3d 785, 2009 Ky. LEXIS 46 (Ky. 2009).
Trial court did not err in admitting a police officer's testimony because the officer's testimony regarding whether another officer made an identification was not a hearsay statement when the testimony was not admitted for the truth of the matter asserted but to explain actions taken by police. Washington v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 120 (Ky. Ct. App. 2009), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 313 (Ky. Nov. 18, 2009).
4. Tape Recordings of Drug Buy.
Where tape recording made by undercover officer during the course of undercover drug buy at defendant's residence was transcribed by the prosecution for jury's use, and was played for jury at trial, the tapes did not constitute hearsay, as truth of the matter asserted under this rule, but were used as evidence of the event itself and, as such, were introduced for a non-hearsay purpose to prove that the drug buy occurred and that the statements were made; defendant's right to confrontation was not violated under the Const., § 11, since the right which would permit defendant to confront hearsay witnesses was not at issue. Norton v. Commonwealth, 890 S.W.2d 632, 1994 Ky. App. LEXIS 92 (Ky. Ct. App. 1994).
Trial court erroneously allowed a police detective to narrate the contents of a video recording of a drug buy because not only did the detective lack personal knowledge of the matter, but the testimony amounted to hearsay as the detective, who was not present in the vehicle when the alleged transaction between defendant and a confidential informant took place, repeated the out-of-court statements for their truth while on the witness stand. The court's error did not rise to the level of palpability given the other evidence against defendant. Muchrison v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 117 (Ky. Ct. App. 2016).
5. Nonhearsay Use.
Where there is no logical connection between the utterance of words and a material element of the case, there can be no legitimate nonhearsay use for out-of-court statements offered to prove the truth of the matters asserted, and those statements are inadmissible. Moseley v. Commonwealth, 960 S.W.2d 460, 1997 Ky. LEXIS 146 (Ky. 1997).
Repetition of a victim's statement in a murder trial regarding the fact that the victim was the one responsibile for defendant's exclusion from a fraternity was admissible because it was not hearsay; it was not offered to prove the truth of the matter asserted, but to show a motive for the crime. Ragland v. Commonwealth, — S.W.3d —, 2004 Ky. LEXIS 284 (Ky. 2004), aff'd, 191 S.W.3d 569, 2006 Ky. LEXIS 251 (Ky. 2006).
Letter from the state agency responsible for building codes was not offered into evidence, nor offered to prove the truth of the matters asserted therein, but was referenced only to impeach the credibility of the owners'  experts in a case alleging defective construction of a home; the letter was not hearsay, and the trial court did not err in allowing the builder to use it during cross-examination. Davis v. Fischer Single Family Homes, Ltd., 231 S.W.3d 767, 2007 Ky. App. LEXIS 261 (Ky. Ct. App. 2007).
Taped interviews with a child were not being offered for the truth of the matter asserted, nor to impeach the child witness, but were offered as proof that the investigation of child sexual abuse was flawed from the very beginning, by showing the coercive and suggestive manner in which the interviews with the child were conducted and the allegations obtained; that constituted a proper, non-hearsay use of the evidence. Jenkins v. Commonwealth, 308 S.W.3d 704,  2010 Ky. LEXIS 100 (Ky. 2010).
In the retrial of a capital case, defendant's testimony from his first trial was not barred by either the constitution or by the rule against hearsay. Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010), cert. denied, Kentucky v. Brown, — U.S. —, 131 S. Ct. 904, 178 L. Ed. 2d 803, 2011 U.S. LEXIS 152 (U.S. 2011).
Family court did not err under KRE. 801(c) in allowing testimony about text messages during a custody proceeding because the incident was not to prove the truth of the matter but only to demonstrate the hostility between the parties. Maxwell v. Maxwell, 382 S.W.3d 892, 2012 Ky. App. LEXIS 223 (Ky. Ct. App. 2012).
6. Medical Reports.
Where defendant pled not guilty of assault by reason of insanity, the trial court properly refused to allow jurors to review medical reports because of their irrelevant and hearsay contents. Welborn v. Commonwealth, 157 S.W.3d 608, 2005 Ky. LEXIS 92 (Ky. 2005).
Trial court did not err in excluding a doctor's report because the report constituted hearsay and was inadmissible when it contained written assertions of the doctor in order to prove the truth of the matter asserted; the doctor was not available to authenticate the report, and neither party had the opportunity to examine him under oath. Bailey v. MCM Bus. Servs., — S.W.3d —, 2009 Ky. App. LEXIS 73 (Ky. Ct. App. 2009).
7. Tape Recording of Unavailable Witness.
Tape recorded statement of unavailable witness was inadmissible hearsay under KRE 801 and KRE 804; because it was not subject to cross examination, it bore little indicia of reliability. Inadmissibility of the statement did not deprive defendant of his Sixth Amendment right to present his defense that defendant's girlfriend committed the crime; defense counsel ably injected that possibility throughout the trial. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
8. Prior Consistent Statements.
While the trial court should not have allowed a Commonwealth witness to be asked about giving a prior consistent statement to police, defendant was not entitled to reversal of defendant's convictions for first-degree robbery and murder. The statement itself, pursuant to KRE 801A(a)(2) and KRE 802, was not admissible merely to corroborate the in-court testimony of the witness, was not referenced for the permissible reason that the declarant was being accused of a recent fabrication, improper influence, or motive, and defendant made neither a timely nor specific objection to the question, as required by KRE 103 and RCr 9.22. Winstead v. State, 283 S.W.3d 678, 2009 Ky. LEXIS 84 (Ky. 2009).
In defendant's trial on charges related to beating and raping his girlfriend, the trial court did not err in allowing the detective who interviewed the victim to testify that there had been no inconsistencies in the victim's statements because such testimony was offered solely to rebut defendant's claim that the victim's story had changed. The statement was not admitted under KRE 801A(a)(2) as a prior consistent statement; instead the statement was admitted as non-hearsay because it was not offered for the truth of the matter asserted but to rehabilitate credibility. James v. Commonwealth, 360 S.W.3d 189, 2012 Ky. LEXIS 5 (Ky. 2012).
9. Prior Inconsistent Statements.
Trial court erred in preventing defendant from asking the victim about a prior inconsistent statement she allegedly made to a care provider at a counseling center where the Commonwealth failed to develop a sufficient record demonstrating the applicability of a mental health professional privilege, and by finding that the material was exculpatory and making it available to the defense, the trial court had already decided that defendant's due-process right to make a defense trumped the privilege. Yates v. Commonwealth, 430 S.W.3d 883, 2014 Ky. LEXIS 9 (Ky. 2014), rehearing denied, 430 S.W.3d 883, 2014 Ky. LEXIS 312 (Ky. June 19, 2014).
Rule 801A.  Prior statements of witnesses and admissions.
Text
(a)  Prior statements of witnesses.  A statement is not excluded by the hearsay rule, even though the declarant is available as a witness, if the declarant testifies at the trial or hearing and is examined concerning the statement, with a foundation laid as required by KRE 613, and the statement is:
 	(1)  Inconsistent with the declarant's testimony;
 	(2)  Consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive; or
 	(3)  One of identification of a person made after perceiving the person.
(b)  Admissions of parties.  A statement is not excluded by the hearsay rule, even though the declarant is available as a witness, if the statement is offered against a party and is:
 	(1)  The party's own statement, in either an individual or a representative capacity;
 	(2)  A statement of which the party has manifested an adoption or belief in its truth;
 	(3)  A statement by a person authorized by the party to make a statement concerning the subject;
 	(4)  A statement by the party's agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship; or
 	(5)  A statement by a coconspirator of a party during the course and in furtherance of the conspiracy.
(c)  Admission by privity: 
 	(1)  Wrongful death.  A statement by the deceased is not excluded by the hearsay rule when offered as evidence against the plaintiff in an action for wrongful death of the deceased.
 	(2)  Predecessors in interest.  Even thought the declarant is available as a witness, when a right, title, or interest in any property or claim asserted by a party to a civil action requires a determination that a right, title, or interest existed in the declarant, evidence of a statement made by the declarant during the time the party now claims the declarant was the holder of the right, title, or interest is not excluded by the hearsay rule when offered against the party if the evidence would be admissible if offered against the declarant in an action involving the right, title, or interest.
 	(3)  Predecessors in litigation.  Even though the declarant is available as a witness, when the liability, obligation, or duty of a party to a civil action is based in whole or in part upon the liability, obligation, or duty of the declarant, or when the claim or right asserted by a party to a civil action is barred or diminished by a breach of duty by the declarant, evidence of a statement made by the declarant is not excluded by the hearsay rule when offered against the party if the evidence would be admissible against the declarant in an action involving that liability, obligation, duty, or breach of duty.
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1. Application.
Subsection (a)(2), which became effective July 1, 1992, and is identical to Federal Rules of Evidence 801(d)(1)(B), should not be interpreted as abrogating the common law premotive rule. A declarant's consistent out-of-court statement may be admitted into evidence in order to rebut a charge of recent fabrication or improper influence or motive only if those out-of-court statements were made prior to the charged recent fabrication or improper influence or motive. Fields v. Commonwealth, 905 S.W.2d 510, 1995 Ky. App. LEXIS 158 (Ky. Ct. App. 1995).
In prosecution for first degree assault where after victim had testified that he made an out-of-court identification of defendant, the Commonwealth was entitled to introduce the hearsay statements of the police officers to corroborate the fact of the prior out-of-court identification; such corroborating testimony does not substitute for the credibility of the corroborating witness for that of the fact witness on essential matters; corroboration is entirely proper to prove that at a former time, without the suggestion of others who might have influenced his recollection, the witness recognized and declared the person who committed the act. Owens v. Commonwealth, 950 S.W.2d 837, 1997 Ky. LEXIS 86 (Ky. 1997).
Even though witness' testimonies as to what another witness said defendant told them was double hearsay, such evidence was admissible because defendant's statements were admissible as admissions of a party, and the other witness's statements were admissible as prior inconsistent statements. Thurman v. Commonwealth, 975 S.W.2d 888, 1998 Ky. LEXIS 81 (Ky. 1998), cert. denied, 526 U.S. 1009, 119 S. Ct. 1150, 143 L. Ed. 2d 217, 1999 U.S. LEXIS 1797, 67 U.S.L.W. 3560 (1999).
It was reversible error to permit the introduction into evidence of a tape recording of the defendant being interviewed by a police detective wherein the detective read the “narrative” from a uniform citation; the narrative, essentially an affidavit from the victim, embodied many of the same incriminating facts testified to by her at trial and such evidence served only to bolster the victim's testimony and had no probative value as she had already testified. Belt v. Commonwealth, 2 S.W.3d 790, 1999 Ky. App. LEXIS 136 (Ky. Ct. App. 1999).
Although KRE 801A(b) permits the introduction as non-hearsay of an adverse party's admissions, including admissions contained in superseded or abandoned pleadings, it is limited to introduction only against the declaring party. Appellee's cross-claim was not admissible against appellants as a co-party and was not admissible against appellee because the cross-claim was a third-party pleading.  However, admitting it under KRE 408 was not an abuse of discretion as evidence tended to show that, following the indemnity agreement, the parties had a potential motive to downplay each other's wrong doing. Sandoz Pharms. Corp. v. Gunderson, — S.W.3d —, 2005 Ky. App. LEXIS 222 (Ky. Ct. App. 2005), aff'd, Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93, 2008 Ky. LEXIS 114 (Ky. 2008).
Trial court erred by permitting references to a cross-claim, which was settled, by a doctor against a pharmaceutical company for fraudulent misrepresentation and gross negligence in the company's marketing of a drug that was given to the decedent because the references were admitted for the purpose of proving the company's liability. However, in light of the vast amount of persuasive evidence that was cumulative of the allegations therein, the error was not palpable as no manifest injustice resulted under KRE 103(e). Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93,  2008 Ky. LEXIS 335 (Ky. 2008), cert. dismissed, Sandoz Pharms. Corp. v. Gunderson, — U.S. —, 130 S. Ct. 30, 174 L. Ed. 2d 613, 2009 U.S. LEXIS 5035 (U.S. 2009).
Evidence did not support reformation of a subordination agreement on summary judgment because an affidavit describing a statement in a phone conversation about the intended content of the subordination agreement did not comply with CR 56.03, 56.05. The statement was hearsay and was not excepted by KRE 801A(c)(2) because it was offered to show a predecessor's intent and not its right, title, or interest. Cadleway Props., Inc. v. Bayview Loan Servicing, LLC, 338 S.W.3d 280, 2010 Ky. App. LEXIS 168 (Ky. Ct. App. 2010).
2. Letter and Diary Entry.
Letter written by a murder defendant, which expressed envy of wealth that a friend received following the death of her husband, and a diary entry by defendant, which displayed a longing for wealth, were not inadmissible hearsay in a prosecution against defendant for the murder of her husband; the letter was not offered to prove the wealth of her friend, and the diary entry was a party admission and a statement of defendant's then-existing state of mind. Turpin v. Kassulke, 26 F.3d 1392, 1994 FED App. 224P, 1994 U.S. App. LEXIS 15519 (6th Cir. 1994), cert. denied, 513 U.S. 1118, 115 S. Ct. 916, 130 L. Ed. 2d 797, 1995 U.S. LEXIS 637, 63 U.S.L.W. 3539 (1995).
Excerpt of a letter was improperly admitted as an out-of-court statement of a coconspirator as there was no independent corroborative evidence of a “perjury conspiracy” outside the inference the Commonwealth drew from the statement in the letter. Gerlaugh v. Commonwealth, 156 S.W.3d 747, 2005 Ky. LEXIS 46 (Ky. 2005).
3. Prior Inconsistent Statement.
Statement of witness that according to what she heard from the wife of defendant, defendant, who was accused of murdering the child, “made no bones” about the child not being his, was hearsay, but was admissible only to show a prior inconsistent statement by way of impeachment of the witness and was not in error, and even if in error was harmless beyond any reasonable doubt. Harman v. Commonwealth, 898 S.W.2d 486, 1995 Ky. LEXIS 63 (Ky. 1995).
A statement is inconsistent for purposes of subsection (a)(1) of this Rule whether the witness presently contradicts or denies the prior statement, or whether he claims to be unable to remember it. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
Dismissal of defense witness who complained that he had no information to offer that would be helpful to defense where defense intended to impeach such witness by introduction of phone conversation in which witness supposedly made a prior inconsistent statement considering the marginal relevancy of the proposed evidence that would have resulted, trial judge's suppression of the evidence offered to impeach witness's testimony and his dismissal as a witness for the defense did not rise to the level of palpable error. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
Testimony regarding inconsistent statements by the defendant was admissible where it was given by witnesses subject to cross-examination, although repetition of the statements by the investigating officer to whom they had been reported was excluded as hearsay. Moseley v. Commonwealth, 960 S.W.2d 460, 1997 Ky. LEXIS 146 (Ky. 1997).
Once defendant presented part of a witness' statement in order to show inconsistency in his testimony, the prosecution was permitted to require the introduction of the rest of the statement. Slaven v. Commonwealth, 962 S.W.2d 845, 1997 Ky. LEXIS 161 (Ky. 1997).
Testimony of witnesses as to what another witness told them that she saw and did was not double hearsay, but was admissible as evidence of the latter's prior inconsistent statements. Thurman v. Commonwealth, 975 S.W.2d 888, 1998 Ky. LEXIS 81 (Ky. 1998), cert. denied, 526 U.S. 1009, 119 S. Ct. 1150, 143 L. Ed. 2d 217, 1999 U.S. LEXIS 1797, 67 U.S.L.W. 3560 (1999).
Under this rule, any prior inconsistent statement of a witness is admissible for substantive purposes; thus, even if prosecution's primary purpose in calling a witness was to impeach her with her prior inconsistent statements, the evidence in those statements was not otherwise inadmissible. Thurman v. Commonwealth, 975 S.W.2d 888, 1998 Ky. LEXIS 81 (Ky. 1998), cert. denied, 526 U.S. 1009, 119 S. Ct. 1150, 143 L. Ed. 2d 217, 1999 U.S. LEXIS 1797, 67 U.S.L.W. 3560 (1999).
Where an alleged witness to a murder gave prior inconsistent statements regarding the murder during a court-ordered mental examination which were not relevant to the witness's mental condition, the statements were not subject to the psychotherapist-patient privilege of KRE 507 and were admissible at defendant's murder trial pursuant to KRE 801A(a)(1), subject to  compliance with KRE 613. Myers  v. Commonwealth, 87 S.W.3d 243, 2002 Ky. LEXIS 154 (Ky. 2002).
Statement in a medical record was not admissible as a prior inconsistent statement of the victim under KRE 801A(a)(1) as the medical record did not say that the victim made the statement and a doctor testified that the statement could have been made by the patient, someone with the patient, a police officer, or an EMS worker in the emergency room. Warfield v. Commonwealth, 2004 Ky. App. LEXIS 330 (Ky. Ct. App. 2004), review denied and ordered not published, 2005 Ky. LEXIS 217 (Ky. 2005).
When, in a prosecution for sodomy and sexual abuse, evidence of defendant's uncharged inappropriate sexual acts with other victims was improperly introduced, and this evidence included the recantation of a victim of one of these uncharged acts, it was also improper to admit the victim's prior inconsistent statement accusing defendant of the uncharged act, under KRE 801A(a)(1), because there was no basis to admit the prior inconsistent statement. Metcalf v. Commonwealth, 158 S.W.3d 740, 2005 Ky. LEXIS 17 (Ky. 2005), modified and reh'g denied, — S.W.3d —, 2005 Ky. LEXIS 142 (Ky. Apr. 21, 2005).
Although the trial court erred in excluding a written statement by a witness for violation of a reciprocal discovery agreement, as RCr 7.24(3)(A)(i) only required appellant to provide the Commonwealth with scientific results, the error was harmless; the witness's testimony at trial was nearly identical to his written statements, so the evidence was not admissible as prior inconsistent statements under KRE 801A(a)(1), and none of the conditions required for the admission of prior consistent statements were apparent. Gray v. Commonwealth, 203 S.W.3d 679, 2006 Ky. LEXIS 272 (Ky. 2006).
The credibility of any witness, including one's own witness, may be impeached by showing that the witness has made prior inconsistent statements. This is because when a witness has testified about some of the facts in a case, the jury is entitled to know what else the witness has said about the case, so long as it is relevant to the merits of the case as distinguished from mere collateral issues. Gaskill v. Robbins, 2006 Ky. App. LEXIS 364 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 62 (Ky. Ct. App. 2007), aff'd, 282 S.W.3d 306, 2009 Ky. LEXIS 22 (Ky. 2009).
Admission into evidence of a taped interview of defendant's cousin did not violate KRE 803(5) where the cousin himself never allowed his memory to be refreshed at trial and never actually testified about what he originally told the police. His taped interview was not introduced pursuant to Rule 803(5) to refresh his memory; rather, his interview was introduced pursuant to KRE 801A(a)(1) to reveal his prior inconsistent statements. Shepherd v. Commonwealth, 251 S.W.3d 309, 2008 Ky. LEXIS 30 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 507 (Ky. May 22, 2008).
Employee was not entitled to have admitted the county government's answer filed in an earlier case in the employee's case against the county government and the former supervisor for employment discrimination and unlawful retaliation, despite the employee's attempt to admit the answer as a prior inconsistent statement pursuant to KRE 801A(a)(1). The document was inadmissible to impeach a particular person in the employee's case because the particular person neither prepared nor verified the answer filed in the prior action. Adams v. Lexington-Fayette Urban County Gov't, 2009 Ky. App. LEXIS 27 (Ky. Ct. App. 2009), review denied and ordered not published, 2010 Ky. LEXIS 407 (Ky. Dec. 8, 2010).
Where a child was conceived while a married couple was legally separated and pursuing a divorce, appellants, the husband and wife, made a judicial admission that appellant former husband was not the child's father and the final judgment in the divorce action held that he was not the father. When the alleged biological father filed a paternity action, the Supreme Court of Kentucky held that statements in appellants'  sworn affidavits indicating that the former husband was not child's father were admissible at trial under multiple hearsay exceptions, including KRE 801A(a)(1) as prior inconsistent statements; KRE 801A(b)(1), as admissions by a party-opponent; and KRE 803(8), as public records. Smith v. Garber, — S.W.3d —, 2010 Ky. LEXIS 142 (Ky. 2010).
No confrontation error resulted from the admission of witnesses'  prior inconsistent statements to a detective as substantive evidence, even though the witnesses did not remember making them. The Confrontation Clause is not implicated by a witness claiming memory loss if he or she takes the stand at trial and is subject to cross-examination. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
In a disability discrimination case, affidavits from a terminated employee's coworkers were admissible as double hearsay because the first part of the statement was made by an agent of the employer relating to employment, and a statement made by the agent to the coworkers was admissible as a prior inconsistent statement. Pennington v. Wagner's Pharm., Inc., — S.W.3d —, 2013 Ky. App. LEXIS 104 (Ky. Ct. App. 2013).
Trial court committed reversible error in admitting the bolstering testimony of the victim's mother, the investigating officer, and a doctor who examined the victim where it was only by the victim's testimony that the identity of her attacker and the non-consensual character of the sexual activity could truly be established. Patton v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 134 (Ky. Ct. App. 2016).
Contrary to defendant's argument, his silence before arrest was not used against him; his pre-trial voluntary statements to police were admissible, and testimony describing the differences in his statements was not a reference to his invocation or exercise of his right to remain silent; under the rule, the inconsistencies were properly taken into evidence as substantive proof. Moss v. Commonwealth, 531 S.W.3d 479, 2017 Ky. LEXIS 440 (Ky. 2017).
4. Conspiracy.
Where evidence was presented, during a trial in which defendant was convicted of complicity of arson and complicity to commit murder, that the purpose of the conspiracy was murder for profit with payment to be made from insurance proceeds and this purpose had not yet been accomplished, statements made in furtherance thereof by the co-conspirators concerning their continuing endeavor were admissible. Perdue v. Commonwealth, 916 S.W.2d 148, 1995 Ky. LEXIS 109 (Ky. 1995), cert. denied, Perdue v. Kentucky, 519 U.S. 855, 117 S. Ct. 151, 136 L. Ed. 2d 96, 1996 U.S. LEXIS 5295, 65 U.S.L.W. 3260 (1996).
Declarations that were simply narratives of what had already occurred were not made in furtherance of a conspiracy, and were not admissible under KRE 801A(b)(5). Marshall v. Commonwealth, 60 S.W.3d 513, 2001 Ky. LEXIS 202 (Ky. 2001), cert. denied, Marshall v. Kentucky, 535 U.S. 1024, 122 S. Ct. 1622, 152 L. Ed. 2d 633, 2002 U.S. LEXIS 2953 (2002).
Statements of student who shot fellow students at school were not admissible pursuant to KRE 801A(b)(5) for the purpose of being used against classmates who were sued for negligent encouragement and conspiracy, as there was no prima facie case of a conspiracy or that the statements were made in the furtherance of, or during the course of, a conspiracy. James v. Wilson, 95 S.W.3d 875, 2002 Ky. App. LEXIS 770 (Ky. Ct. App. 2002).
KRE 104(a) now permits partial “bootstrapping” to the extent that the trial court may consider the challenged out-of-court statement in making the required preliminary findings; however, the foundational requirements of KRE 801A(b)(5) cannot be proven solely by the out-of-court statement of an alleged coconspirator but must be supported by some independent corroborative evidence of those facts. Gerlaugh v. Commonwealth, 156 S.W.3d 747, 2005 Ky. LEXIS 46 (Ky. 2005).
Coconspirator's notebook and accompanying testimony were properly admitted pursuant to KRE 801A(b)(5) as the Commonwealth had shown a drug trafficking conspiracy, the defendant was part of the conspiracy, and the information contained in the notebook was made in furtherance of that conspiracy. Brewer v. Commonwealth, 206 S.W.3d 313, 2006 Ky. LEXIS 306 (Ky. 2006).
Witness's testimony about a declarant's just-completed telephone conversation with defendant did not demonstrate that the witness was being solicited to assist in an attempt to get a gun; there was no indication that the declarant's statement was meant to prompt the witness to participate. Instead it was analogous to the declarant's narrative describing what defendant had done, and was not in furtherance of a conspiracy; therefore, the testimony should not have been admitted as such. McBeath v. Commonwealth, 244 S.W.3d 22,  2007 Ky. LEXIS 288 (Ky. 2007).
In a prosecution for robbery and murder involving a conspiracy, while the trial court had a sufficient basis to find that a conspiracy existed between defendant and her son, only three of the thirteen statements had other grounds of admissibility: (1) the son's statement seeking help to make a silencer; (2) the son's statement to another that he bought the gun to kill the victim; and (3) a statement that the mother wanted the son to find somebody to kill the victim. But, because the other ten statements at issue were nothing more than the son confiding in his friends or casual comments, admission of these statements was clear error. Monroe v. Commonwealth, 244 S.W.3d 69, 2008 Ky. LEXIS 10 (Ky. 2008).
5. Admissions.
Defendant's statement to a detective that he married his wife to keep her from testifying against him was an admission of guilt, and the court's admission of the statement was not an improper comment upon a claim of spousal privilege. Thurman v. Commonwealth, 975 S.W.2d 888, 1998 Ky. LEXIS 81 (Ky. 1998), cert. denied, 526 U.S. 1009, 119 S. Ct. 1150, 143 L. Ed. 2d 217, 1999 U.S. LEXIS 1797, 67 U.S.L.W. 3560 (1999).
Although it would have been permissible under this rule for nurses to testify as to defendant's statements against her interest had the nurses testified at trial, the written records thereof could not be introduced in the absence of the nurses' testimony. Rabovsky v. Commonwealth, 973 S.W.2d 6, 1998 Ky. LEXIS 28, 77 A.L.R.5th 711 (Ky. 1998).
Admission of testimony by a witness that the defendant's coperpetrator admitted to the murders at issue during a television news program about the murders, by saying that the program was talking about them, was not a Bruton violation; instead, the testimony was properly admitted as an adoptive admission as the defendant was present at the time of the coperpetrator's statement and told the witness “that's what we did last night.”. Hodge v. Commonwealth, 17 S.W.3d 824, 2000 Ky. LEXIS 17 (Ky. 2000), cert. denied, Hodge v. Kentucky, 531 U.S. 1018, 121 S. Ct. 581, 148 L. Ed. 2d 498, 2000 U.S. LEXIS 7910, 69 U.S.L.W. 3364 (2000).
Where witness testified that the declarant's voice sounded like that of a black male, the fact that defendant was the only black male present when the conversation took place was sufficient circumstantial evidence to satisfy the authentication requirement of Kentucky Evidence Rule 901(b)(5) and bring the statement within the parameters of subsection (b)(1) of this rule. Clifford v. Commonwealth, 7 S.W.3d 371, 1999 Ky. LEXIS 142 (Ky. 1999).
Introduction of Bruton-redacted versions of co-defendants' pre-trial statements, in which each admitted only his/her presence at the crime scenes and neither admitted committing the crimes, and which deleted their respective defenses, was not error; neither KRE 801A(b)(1) nor KRE 106 automatically authorized either defendant to introduce his or her own out-of-court statements for the purpose of asserting a defense without subjecting that defendant to cross-examination — even though the Commonwealth introduced those portions of the statements that were self-inculpatory. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
If a non-testifying co-defendant's out-of-court statement is so redacted that it does not inculpate the other defendant in the commission of the crime, the failure to give an unrequested limiting admonition is not automatic reversible error. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Witness's statement that a non-testifying accomplice told defendant that he had the city “lit up like the Fourth of July” inferentially inculpated defendant in a murder; as the witness was not present when the accomplice made the statement and did not discover that defendant was in the home until after the statement was made, she could not testify that defendant agreed with the statement or that he heard it and did not deny it, so the statement was not admissible as an adoptive admission and defendant's conviction was reversed. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
Privilege against self-incrimination did not justify the suppression of a pre-arrest adoptive admission by silence under KRE 801A(b)(2). There was no state action involved, as the witness who confronted defendant was a friend and colleague who was not acting on behalf of the Commonwealth. Commonwealth v. Buford, 197 S.W.3d 66, 2006 Ky. LEXIS 106 (Ky. 2006).
Cross-claim against a pharmaceutical corporation alleging fraudulent misrepresentation and gross negligence in its marketing of a drug was improperly admitted, as it was used for the purpose of proving the corporation's liability. All of the references to the cross-claim during plaintiffs'  opening and closing statements were made in the context of the corporation's liability. Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93, 2008 Ky. LEXIS 114 (Ky. 2008).
Psychiatric hospital's knowledge of employees'  complaints about an orderly's conduct, whether ultimately true or not, was highly relevant to the hospital's duty to investigate the orderly's conduct. However, even assuming the statements required secondary hearsay exceptions, they fell within KRE 801A(b)(4). Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
Patient complaints or statements which were acted upon by a psychiatric hospital were not excluded by the hearsay rule, as they were offered against hospital and were statements of which the hospital had manifested an adoption or belief in its truth, as contemplated by KRE 801A(b)(2). Ten Broeck Dupont, Inc. v. Brooks, 283 S.W.3d 705, 2009 Ky. LEXIS 99 (Ky. 2009).
In a murder trial, defendant's statements in a police interview were properly admitted, even though many of them were not inculpatory, because they were statements of a party opponent. Walker v. Commonwealth, 349 S.W.3d 307, 2011 Ky. LEXIS 135 (Ky. 2011).
Rule of completeness was not violated when the trial court prohibited defendant from introducing his entire statement to police. The rule of completeness applied only to the extent that fairness required the introduction of additional portions of the interrogation to correct or guard against any likely misperception that would be created by an opponent's presentation of a fragmented version of the statement. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
Trial court did not abuse its discretion in admitting a police officer's testimony regarding defendant's admission to having sexual relations with the underage victim because, while the interpreter was not court certified, had never interpreted in a criminal setting before, and spoke a different dialect than defendant, the interpreter simply offered a translation of defendant's statement, a Daubert hearing was not required to preserve defendant's objections to the interpreter's qualifications, and defendant's statement was clearly an admission by a party opponent, which made the police officer's testimony clearly admissible. Lopez v. Commonwealth, 459 S.W.3d 867, 2015 Ky. LEXIS 1616 (Ky. 2015).
6. — Adoptive Admission.
Admission of defendant's live-in girlfriend's accusation that defendant had abused her daughter as an adoptive admission under KRE 801A(b)(2) was not unreasonable. Her accusation was made in the presence of defendant and his two co-workers, and although defendant did not remain silent after the accusation, he did not deny or contradict that he engaged in that conduct, and both co-workers testified that defendant replied that he was tired of working forty hours a week to support a child that was not his. Dant v. Commonwealth, 258 S.W.3d 12, 2008 Ky. LEXIS 129 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 226 (Ky. Aug. 21, 2008).
Testimony of defendant's silence during a search was improperly admitted under KRE. 801A(b)(2) where the silence was not a response to any accusatory or incriminating statement. Trigg v. Commonwealth, 460 S.W.3d 322, 2015 Ky. LEXIS 1619 (Ky. 2015).
Trial court did not abuse its discretion by excluding defendant's accomplice's plea agreement from evidence during the guilt phase because the Commonwealth's acceptance of the plea agreement did not amount to an admission by adoption as the record did not disclose all of the reasons the Commonwealth reduced the charges against the accomplice and the court could not say that the Commonwealth did so because it had determined that he acted wantonly rather than intentionally. Lewis v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2005 (Ky. 2015).
Defendant was talking to the deputy before the witness uttered her accusation, and defendant would have had no natural call to contradict the witness's outburst when he was then telling his side of the story, especially after his explanation provoked the outburst; defendant's failure to verbally protest the witness's accusation did not manifest an adoption or belief in its truth, and therefore admitting the witness's accusation was an abuse of discretion. Moss v. Commonwealth, 531 S.W.3d 479, 2017 Ky. LEXIS 440 (Ky. 2017).
There is no legal duty to respond to an accusation, and the law does not ordain that one who fails to deny an accusation has legally admitted it, and neither the common law rule of adoptive admissions nor the rule creates the duty suggested by the prosecutor; upon a proper application of the rule, counsel may encourage a jury to interpret a party's silence as an admission, but telling the jury as a matter of law that the party's silence is an admission is inaccurate and impermissible. Moss v. Commonwealth, 531 S.W.3d 479, 2017 Ky. LEXIS 440 (Ky. 2017).
As established by the verdict convicting defendant of second-degree manslaughter, the jury necessarily rejected the inference that he admitted by his silence that he shot the victim for no reason; the jury was evidently persuaded that defendant's reason for shooting the victim was his actual, but mistaken, belief that he needed to use deadly force to protect himself, and thus the erroneous application of the adoptive admission exception to the hearsay rule was harmless in this instance. Moss v. Commonwealth, 531 S.W.3d 479, 2017 Ky. LEXIS 440 (Ky. 2017).
7. Prior Acts of Abuse.
Out-of-court statements by codefendant, the mother of deceased child, indicating that she had knowledge of prior acts of child abuse by codefendant were admissible under this rule. Davis v. Commonwealth, 967 S.W.2d 574, 1998 Ky. LEXIS 44 (Ky. 1998), review or rehearing denied, 1998 Ky. LEXIS 101 (Ky. 1998).
8. Prior Consistent Statements.
The audio narration of a videotaped reenactment of a police officer's investigation of the murder at issue was an inadmissible prior consistent statement offered to bolster the officer's in-court testimony. Fields v. Commonwealth, 12 S.W.3d 275, 2000 Ky. LEXIS 22 (Ky. 2000).
Child's statement that her stepgrandfather sexually abused her was admissible as a prior consistent statement under KRE 801A(a)(2), because it rebutted a raised implication that her accusations were the product of improper influence, and the circumstances under which it was made also tended to rebut that inference. Noel v. Commonwealth, 76 S.W.3d 923, 2002 Ky. LEXIS 130 (Ky. 2002).
Trial court properly admitted a witness' prior consistent statement about a comment defendant made the night of a murder/rape because the statement was admissible to rebut the defendant's claim that the witness' testimony was a recent fabrication. Woodall v. Commonwealth, 63 S.W.3d 104, 2001 Ky. LEXIS 142 (Ky. 2001), cert. denied, Woodall v. Kentucky, 537 U.S. 835, 123 S. Ct. 145, 154 L. Ed. 2d 54, 2002 U.S. LEXIS 6199, 71 U.S.L.W. 3236 (2002).
Because a cashier was subject to recall as a witness, the cashier's consistent out-of-court statements to a police officer fell within KRE 801A(a)(2)' s exception to the hearsay rule and were admissible. Whalen v. Commonwealth, 205 S.W.3d 238, 2006 Ky. App. LEXIS 171 (Ky. Ct. App. 2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 816 (Ky. Nov. 15, 2006).
In a sexual abuse criminal prosecution, the trial court properly admitted into evidence letters written by the victim to her fiance in which she detailed her sexual abuse along with the testimony of the wife of the victim's pastor, to whom the victim had revealed the abuse. Since the victim was accused of fabricating the allegations against defendant, the prosecution was permitted under KRE 801A(a)(2) to show that the victim gave a similar account when a motive for testifying falsely did not exist. Allen v. Commonwealth, 279 S.W.3d 659, 2009 Ky. App. LEXIS 36 (Ky. Ct. App. 2009).
There was no abuse of discretion under KRE. 801A(a)(2) by the trial court's evidentiary ruling that allowed the Commonwealth to introduce testimony from a detective in order to bolster the victim's testimony, as it was properly used to rebut a charge of fabrication or improper motive by the victim. Chames v. Commonwealth, 405 S.W.3d 519, 2012 Ky. App. LEXIS 231 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 515 (Ky. Aug. 21, 2013).
9. Statement of Accomplice.
Where it was defendant, not the Commonwealth, who injected into trial the entire matter of an unrelated shooting of a jogger, when defendant himself testified about the collateral shooting of the jogger by accomplice he opened the door for the Commonwealth to offer evidence in rebuttal. As such, the admission of accomplice's out-of-court statement was for a non-hearsay purpose; i.e., to corroborate defendant's later recanted confession, not to prove per se who actually shot the jogger. Moreover, the statement of accomplice was not introduced as substantive evidence against defendant for the murder of the liquor store clerk which was the only crime charged in the trial in progress. Crane v. Commonwealth, 833 S.W.2d 813, 1992 Ky. LEXIS 78 (Ky. 1992), cert. denied, Crane v. Kentucky, 506 U.S. 1069, 113 S. Ct. 1020, 122 L. Ed. 2d 167, 1993 U.S. LEXIS 351, 61 U.S.L.W. 3479 (1993) (decided under prior rule).
KRE 801A was not applicable to codefendant's statement because codefendants in a criminal prosecution are treated as the same party for purposes of the rule. Walker v. Commonwealth, 288 S.W.3d 729, 2009 Ky. LEXIS 157 (Ky. 2009).
Rule 802.  Hearsay rule.
Text
Hearsay is not admissible except as provided by these rules or by rules of the Supreme Court of Kentucky.
History
(Enact. Acts 1990, ch. 88, § 57; amend. 1992, ch. 324, § 21, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited:  James v. Wilson, 95 S.W.3d 875, 2002 Ky. App. LEXIS 770 (Ky. Ct. App. 2002); Bowling v. Lexington-Fayette Urban County Gov't, 172 S.W.3d 333, 2005 Ky. LEXIS 186 (Ky. 2005); Burchett v. Commonwealth, 314 S.W.3d 756,  2010 Ky. App. LEXIS 99 (Ky. Ct. App. 2010); Morgan v. Commonwealth, 421 S.W.3d 388, 2014 Ky. LEXIS 10 (Ky. 2014); Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
NOTES TO DECISIONS

 	1. 	Statements of Murder Victim.
 	2. 	Inadmissible Hearsay.
 	3. 	Codefendant's Hearsay.
 	4. 	Statements by Counsel.
 	5. 	Prior Consistent Statements.
1. Statements of Murder Victim.
Testimony that a murder victim said she had saved money for her dental work was improperly admitted as it did not fall within an exception to the hearsay rule and was prejudicial to defendant, since it corroborated a witness's claimed observation of cash in the victim's purse and supported the inference that the money that another witness observed in defendant's possession had been stolen from the victim. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
2. Inadmissible Hearsay.
Witness's testimony that a non-testifying accomplice told her that defendant used the accomplice's gun to kill a victim was hearsay and did not fall under any exception to the hearsay rule; the elimination of KRE 804(b)(3) and Ohio v. Roberts as a vehicle for the statement's admission rendered it inadmissible under KRE 802 and as the testimony was too inflammatory to be cured by a mere admonition to disregard it, defendant's conviction was reversed. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
In a rape and sodomy prosecution, even if a nurse's testimony that the victim said she had a bloody nose was not admissible under KRE 803(4)' s hearsay exception for statements concerning symptoms, pain, or sensations, any error was harmless as the victim testified that defendant struck her and caused her nose to bleed. Torrence v. Commonwealth, 269 S.W.3d 842, 2008 Ky. LEXIS 324 (Ky. 2008).
Where the contractor was assessed $51,620.65 in back wages and a civil penalty of $4,000.00 for failing to pay prevailing wages on a public works project, the Kentucky Environmental and Public Protection Cabinet submitted audit forms in support of its cross-claims. The trial court erred by admitting and relying on the audit sheets as they were inadmissible hearsay under KRE 802; the audit sheets were based on information supplied by employees who did not testify. Teco Mech. Contr., Inc. v. Kentucky, — S.W.3d —, 2009 Ky. App. LEXIS 233 (Ky. Ct. App. 2009), aff'd, Teco Mech. Contr., Inc. v. Commonwealth, 366 S.W.3d 386, 2012 Ky. LEXIS 23 (Ky. 2012).
Trial court erroneously allowed a police detective to narrate the contents of a video recording of a drug buy because not only did the detective lack personal knowledge of the matter, but the testimony amounted to hearsay as the detective, who was not present in the vehicle when the alleged transaction between defendant and a confidential informant took place, repeated the out-of-court statements for their truth while on the witness stand. The court's error did not rise to the level of palpability given the other evidence against defendant. Muchrison v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 117 (Ky. Ct. App. 2016).
3. Codefendant's Hearsay.
Supreme Court of Kentucky perceives no significant distinction between the prejudice attending the use of a nontestifying codefendant's hearsay statements to inculpate a codefendant in a joint trial or in a separate trial. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
Trial court abused its discretion by permitting the Commonwealth to play to the jury the hearsay portions of a witness's taped statement; the mere fact that the witness was openly hostile was not a license for the admission of hearsay. However, the admission of the statement, which did not implicate defendant in a murder, was harmless under RCr 9.24. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
4. Statements by Counsel.
Assertions of fact from counsel as to the content of prior conversations with witnesses have the effect of making a witness of the lawyer and allowing his or her credibility to be substituted for that of the witness. Such a practice also violates KRE 603 and KRE 802. Any such practice is improper and, subject to harmless error review, is an appropriate basis for reversal. Holt v. Commonwealth, 219 S.W.3d 731, 2007 Ky. LEXIS 90 (Ky. 2007).
Letter from the state agency responsible for building codes was not offered into evidence, nor offered to prove the truth of the matters asserted therein, but was referenced only to impeach the credibility of the owners'  experts in a case alleging defective construction of a home; the letter was not hearsay, and the trial court did not err in allowing the builder to use it during cross-examination. Davis v. Fischer Single Family Homes, Ltd., 231 S.W.3d 767, 2007 Ky. App. LEXIS 261 (Ky. Ct. App. 2007).
5. Prior Consistent Statements.
While the trial court should not have allowed a Commonwealth witness to be asked about giving a prior consistent statement to police, defendant was not entitled to reversal of defendant's convictions for first-degree robbery and murder. The statement itself, pursuant to KRE 801A(a)(2) and KRE 802, was not admissible merely to corroborate the in-court testimony of the witness, was not referenced for the permissible reason that the declarant was being accused of a recent fabrication, improper influence, or motive, and defendant made neither a timely nor specific objection to the question, as required by KRE 103 and RCr 9.22. Winstead v. State, 283 S.W.3d 678, 2009 Ky. LEXIS 84 (Ky. 2009).
Rule 803.  Hearsay exceptions: availability of declarant immaterial.
Text
The following are not excluded by the hearsay rules, even though the declarant is available as a witness:
 	(1)  Present sense impression.  A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.
 	(2)  Excited utterance.  A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.
 	(3)  Then existing mental, emotional, or physical condition.  A statement of the declarant's then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant's will.
 	(4)  Statements for purposes of medical treatment or diagnosis.  Statements made for purposes of medical treatment or diagnosis and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to treatment or diagnosis.
 	(5)  Recorded recollection.  A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness' memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not be received as an exhibit unless offered by an adverse party.
 	(6)  Records of regularly conducted activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.
 		(A)  Foundation exemptions.  A custodian or other qualified witness, as required above, is unnecessary when the evidence offered under this provision consists of medical charts or records of a hospital that has elected to proceed under the provisions of KRS 422.300 to 422.330, business records which satisfy the requirements of KRE 902(11), or some other record which is subject to a statutory exemption from normal foundation requirements.
 		(B)  Opinion.  No evidence in the form of an opinion is admissible under this paragraph unless such opinion would be admissible under Article VII of these rules if the person whose opinion is recorded were to testify to the opinion directly.
 	(7)  Absence of entry in records kept in accordance with the provisions of paragraph (6).  Evidence that a matter is not included in the memoranda, reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or other data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.
 	(8)  Public records and reports.  Unless the sources of information or other circumstances indicate lack of trustworthiness, records, reports, statements, or other data compilations in any form of a public office or agency setting forth its regularly conducted and regularly recorded activities, or matters observed pursuant to duty imposed by law and as to which there was a duty to report, or factual findings resulting from an investigation made pursuant to authority granted by law. The following are not within this exception to the hearsay rule:
 		(A)  Investigative reports by police and other law enforcement personnel;
 		(B)  Investigative reports prepared by or for a government, a public office, or an agency when offered by it in a case in which it is a party; and
 		(C)  Factual findings offered by the government in criminal cases.
 	(9)  Records of vital statistics.  Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements or law.
 	(10)  Absence of public record or entry.  To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with KRE 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.
 	(11)  Records of religious organizations.  Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationships by blood or marriage, or other similar facts of personal or family history, contained in a regularly kept record of a religious organization.
 	(12)  Marriage, baptismal, and similar certificates.  Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable time thereafter.
 	(13)  Family records.  Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, or other similar facts of personal or family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like.
 	(14)  Records of documents affecting an interest in property.  The record of a document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in that office.
 	(15)  Statements in documents affecting an interest in property.  A statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document.
 	(16)  Statements in ancient documents.  Statements in a document in existence twenty (20) years or more the authenticity of which is established.
 	(17)  Market reports, commercial publications.  Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations.
 	(18)  Learned treatises.  To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the statements may be read into evidence but may not be received as exhibits.
 	(19)  Reputation concerning personal or family history.  Reputation among members of a person's family by blood, adoption, or marriage, or among a person's associates, or in the community, concerning a person's birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of his personal or family history.
 	(20)  Reputation concerning boundaries or general history.  Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or state or nation in which located.
 	(21)  Reputation as to character.  Reputation of a person's character among associates or in the community.
 	(22)  Judgment of previous conviction.  Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment under the law defining the crime, to prove any fact essential to sustain the judgment, but not including, when offered by the prosecution in a criminal case for purposes other than impeachment, judgments against persons other than the accused.
 	(23)  Judgment as to personal, family, or general history, or boundaries.  Judgments as proof of matters of personal, family, or general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation.
History
(Repealed and reenact. Acts 1994, ch. 279, § 5, effective July 15, 1994.)
Annotations
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(12/12/94). Although subsection (12) of this statute was enacted with the phrase “authorized by the rules or practices or a religious organization,” see 1990 Ky. Acts ch. 88, sec. 58, it is clear from context and from Fed. R. Evid. 803(12) that this should read “authorized by the rules or practices of a religious organization.” This phrase has been corrected pursuant to KRS 7.136(1)(h).
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1. Psychiatrist's Testimony.
2. — Admission Improper.
In a child sexual abuse case, where psychiatrist was not a treating physician, where his testimony disclosed information which had little or no relevance to treatment, and where his examination of the child was remote in time from the event which may have given rise to the need for treatment, the trial court committed reversible error with the admission of the psychiatrist's hearsay testimony of child's statements. Sharp v. Commonwealth, 849 S.W.2d 542, 1993 Ky. LEXIS 59 (Ky. 1993).
3. Social Workers.
There is no recognized exception to the hearsay rule for social workers or the results of their investigations. Sharp v. Commonwealth, 849 S.W.2d 542, 1993 Ky. LEXIS 59 (Ky. 1993).
Admission of a social worker's testimony and conclusions of sexual abuse of the alleged victim, in a case separate from the instant case, was erroneous, as the recorded opinions and conclusions of a social worker were not admissible and the admission of such testimony prejudiced defendant's substantial rights, resulting in a reversal of defendant's conviction for first degree rape and order for retrial. Jordan v. Commonwealth, 74 S.W.3d 263, 2002 Ky. LEXIS 83 (Ky. 2002).
Cabinet for Health and Family Services, Department for Community Based Services report was improperly admitted into evidence, KRE 803(8), because it was a social worker's opinion that improperly bolstered the credibility of the hospital's witnesses and undermined the credibility of any evidence to the contrary; this prejudiced the executor's substantial rights and mandated reversal and a new trial. Charles Engle v. Baptist Healthcare Sys., 336 S.W.3d 116, 2011 Ky. App. LEXIS 35 (Ky. Ct. App. 2011).
4. State of Mind.
Statements of choice, made previously by a patient in a persistent vegetative state, while not dispositive of the question of withdrawing artificial nutrition and hydration, was competent evidence of existing state of mind, upon which a surrogate decision-maker could exercise substitute judgment. DeGrella v. Elston, 858 S.W.2d 698, 1993 Ky. LEXIS 103 (Ky. 1993).
As Commonwealth did not elicit any statements made by victim of her fear of appellant and the witnesses observations of fear exhibited by victim were not assertions, Commonwealth avoided a determination of the testimony pursuant to the state-of-mind exception. Partin v. Commonwealth, 918 S.W.2d 219, 1996 Ky. LEXIS 23 (Ky. 1996), overruled in part, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
The state of mind exception to the hearsay rule applies only to the mental state of the declarant and may not be used to prove the state of mind of any other person. Moseley v. Commonwealth, 960 S.W.2d 460, 1997 Ky. LEXIS 146 (Ky. 1997).
In a proceeding for termination of parental rights, a social worker's testimony about allegedly abused children's fear of dark rooms, hot baths, and diaper changes was not hearsay; but, if such expressions of fear by the children were ruled to be hearsay, they would fall under the state-of-mind exception of KRE 803(3). Prater v. Cabinet for Human Resources, 954 S.W.2d 954, 1997 Ky. LEXIS 121 (Ky. 1997).
Evidence that a murder victim wanted a divorce and intended to inform the defendant husband of that fact was within the scope of subsection (3), because declarations of present intent cast light upon future as opposed to past events. Crowe v. Commonwealth, 38 S.W.3d 379, 2001 Ky. LEXIS 18 (Ky. 2001).
Trial court did not commit a reversible error by excluding a defense witness's testimony concerning a threat allegedly made by the victims against defendant even though the testimony constituted a state-of-mind exception under KRE 803(3); there was no substantial possibility that the jury's verdict would have been any different if the trial court had not erroneously excluded the testimony. Rogers v. Commonwealth, 60 S.W.3d 555, 2001 Ky. LEXIS 199 (Ky. 2001).
Where a victim's state of mind is not at issue, testimony of that state of mind is irrelevant and is not allowed to be admitted into evidence under KRE 803(3). Bray v. Commonwealth, 68 S.W.3d 375, 2002 Ky. LEXIS 19 (Ky. 2002).
Testimony that a murder victim was afraid of defendant was admissible under KRE 401 and 403; although the victim's state of mind was not at issue within the meaning of KRE 803(3), there was some probative value to such testimony because it was not unreasonable to ask in such circumstances why the victim would have such fear and whether it tended to render a disputed fact more or less likely. Garland v. Commonwealth, 127 S.W.3d 529, 2003 Ky. LEXIS 233 (Ky. 2003), cert. denied, Garland v. Kentucky, 125 S. Ct. 252, 160 L. Ed. 2d 63, 2004 U.S. LEXIS 5940, 73 U.S.L.W. 3208 (U.S. 2004), overruled in part, Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
While a potential witness's statement that he was going to “set up” defendant was admissible as a statement of the witness's then state of mind, the witness was exempt from testifying as he had asserted his Fifth Amendment privilege which satisfied the “unavailability” requirement of KRE 804(b)(3). Thus, while the statement was partially corroborated, it was inadmissible as the statement was insufficient to tend to subject the witness to civil or criminal liability. Varble v. Commonwealth, 125 S.W.3d 246, 2004 Ky. LEXIS 9 (Ky. 2004).
Testimony that defendant said her husband would divorce her if they lost their trailer was properly admitted as a statement of a party opponent under KRE 801A(b)(1), as the testimony was offered to support the Commonwealth's theory that defendant murdered her husband over financial and marital problems, and the victim's statement to defendant was admissible under KRE 803(3) as declaration of present intent; thus, both parts of the double hearsay fell within an exception to the hearsay rule. Hampton v. Commonwealth, 133 S.W.3d 438, 2004 Ky. LEXIS 41 (Ky. 2004).
Murder victim's statement that she feared defendant would steal from her and that he was taking drugs fell within the “state-of-mind” exception of KRE 803(3) but was inadmissible because the victim's state of mind was irrelevant. Blair v. Commonwealth, 144 S.W.3d 801, 2004 Ky. LEXIS 219 (Ky. 2004).
Explicit wishes of an incompetent patient regarding extraordinary life-prolonging treatment should be respected if expressed while competent, and such statements are admissible under KRE 803(3), the state-of-mind exception to the hearsay rule, because the statement relates to future intent, not to a fact remembered. Woods v. Commonwealth, 142 S.W.3d 24, 2004 Ky. LEXIS 187 (Ky. 2004).
In a murder case, a victim's statement regarding an intention to call defendant regarding an altercation with a third party was admissible because it was an exception to hearsay; the state-of-mind exception applied because it was a statement of future intent. Ragland v. Commonwealth, — S.W.3d —, 2004 Ky. LEXIS 284 (Ky. 2004), aff'd, 191 S.W.3d 569, 2006 Ky. LEXIS 251 (Ky. 2006).
In a murder case, testimony regarding hearsay statements made by the victim reflecting her then existing state of mind that she intended to give defendant money, or, on another occasion, that she was angry with defendant for not appearing for a scheduled date and desired to end her relationship with him, was properly admissible under KRE 803(3), and the admission of other statements which were inadmissible was harmless error, as their exclusion would not have changed the result of defendant's trial. Bratcher v. Commonwealth, 151 S.W.3d 332, 2004 Ky. LEXIS 332 (Ky. 2004).
Where shooting victim's roommate testified that the roommate told the victim about a bar fight between the roommate and defendant and that the victim told the roommate that the victim was going to call defendant, although this statement was hearsay, it was admissible under the state-of-mind exception to the hearsay rule, KRE 803(3), because it was a statement of future intent. Ragland v. Commonwealth, 191 S.W.3d 569, 2006 Ky. LEXIS 251 (Ky. 2006).
Family court abused its discretion by excluding testimony from the children's treating therapist regarding their out-of-court disclosures of parental abuse because, while the statements were inadmissible as medical treatment or diagnosis, the therapist's testimony was admissible under the “state of mind” exception to the hearsay rule because the children did not testify and the testimony was relevant in determining whether they had been abused or neglected by their parents. D.L.B. v. Cabinet for Health & Family Servs., 418 S.W.3d 426, 2014 Ky. App. LEXIS 2 (Ky. Ct. App. 2014).
Admission of hearsay statements of memory and belief to prove the fact remembered or believed was harmless error because overwhelming admissible evidence supported the verdict. Watts v. Henry, — S.W.3d —, 2015 Ky. App. LEXIS 154 (Ky. Ct. App. 2015).
State of mind exception to the hearsay rule was not directly applicable as the statements of the declarant, appellant's ex-wife, were not being used to show the declarant's state of mind because, instead, they went to appellee's state of mind with regard to the declarant's statements and her fear of appellant; however, while the statements were prejudicial, the trial court had ample other evidence to determine whether or not there were grounds to issue a domestic violence order, and any introduction of the declarant's testimony was harmless. Gibson v. Campbell-Marletta, 503 S.W.3d 186, 2016 Ky. App. LEXIS 185 (Ky. Ct. App. 2016).
5. Alford Plea.
A conviction obtained by an Alford plea (North Carolina v. Alford, 400 U.S. 25, 91 S. Ct. 160, 27 L. Ed. 2d 162, 1970 U.S. LEXIS 3 (1970)) is admissible as evidence in determining persistent felony offender status, just as is a conviction where the accused has entered a plea of not guilty. Pettiway v. Commonwealth, 860 S.W.2d 766, 1993 Ky. LEXIS 111 (Ky. 1993).
6. Purpose.
Commonwealth had the right to inform the jury through testimony as to the circumstances surrounding the removal of a transmitter from informant before a drug transaction, where the officer related the extrajudicial statement made to him by informant not to prove the fact asserted, but rather to explain the basis for the action taken. Releford v. Commonwealth, 860 S.W.2d 770, 1993 Ky. LEXIS 112 (Ky. 1993).
7. Treating or Testifying Physician.
Where medical report erroneously admitted contained statements of physician reporting the statements child sexual abuse victim made to her and where it was impossible to state positively whether the medical report reflected the notes of a treating or testifying physician, physician should have been called as a witness for the prosecution in order for the trial court to conduct the analysis required by law. Bell v. Commonwealth, 875 S.W.2d 882, 1994 Ky. LEXIS 36 (Ky. 1994).
A court made a KRE 104(a) finding that a psychologist's testimony as to statements made to him by a child abuse victim in the course of counseling were made for the purpose of treatment or diagnosis related to the cause of her symptoms, and, as such may be admitted to trial under KRE 803(4); and, the psychologist's testimony of the child's statements as to the identity of the perpetrator are admissible if the abuser is a member of the victim's household or holds a position of special trust, such as a day care worker. Stringer v. Commonwealth, 956 S.W.2d 883, 1997 Ky. LEXIS 149 (Ky. 1997), cert. denied, Stringer v. Kentucky, 523 U.S. 1052, 118 S. Ct. 1374, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2234, 66 U.S.L.W. 3640 (1998).
In a proceeding to terminate parental rights, a child's statements to a social worker and to a doctor about alleged sexual abuse of three other children did not fall within the hearsay exception of KRE 803(4) because they were not made with regard to the child's own treatment or diagnosis. However, the statements of one of the children to the testifying physician were admissible because it was appropriate for the physician to ask questions about the source of injuries during his examination of the child and because the probative value of the evidence outweighed its potential prejudicial effect. Prater v. Cabinet for Human Resources, 954 S.W.2d 954, 1997 Ky. LEXIS 121 (Ky. 1997).
Testimony by an emergency physician who treated the victim, including extensive medical history recounted by the victim, was properly admitted into evidence, notwithstanding that much of such history was identical to testimony by the victim at trial. Belt v. Commonwealth, 2 S.W.3d 790, 1999 Ky. App. LEXIS 136 (Ky. Ct. App. 1999).
The distinction between treating and examining physicians was eliminated by the adoption of Rule 803(4); the hybrid rule adopted in a case decided before the adoption of the rule, which labeled as “inherently unreliable” a statement made to a physician solely for the purpose of diagnosis and which required exclusion of such a statement if its prejudicial effect merely outweighed its probative value, did not survive the adoption of the rule. Garrett v. Commonwealth, 48 S.W.3d 6, 2001 Ky. LEXIS 119 (Ky. 2001).
In a parental rights termination case, the family court properly admitted testimony by a family therapist and a pediatrician about a child's account of his sexual abuse at the hands of his parents and uncles. The testimony was admissible under KRE 803(4) as statements made for purposes of medical treatment or diagnosis, and the restriction on the use of hearsay evidence in Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177, 2004 U.S. LEXIS 1838 (2004), did not apply to civil cases. Cabinet for Health and Family Servs. v. A.G.G., 190 S.W.3d 338, 2006 Ky. LEXIS 97 (Ky. 2006).
In defendant's trial on charges of rape and incest involving his 12-year-old daughter, the girl's statement to an examining physician that she had been vaginally raped repeatedly over the past eight years was admissible because it described the cause or external source of her injury. Hoff v. Commonwealth, 394 S.W.3d 368, 2011 Ky. LEXIS 172 (Ky. 2011).
In defendant's trial on charges of rape and incest involving his 12-year-old daughter, the girl's statement to an examining physician that her father had raped her was improperly admitted; the identification was inadmissible hearsay because it was not pertinent to medical diagnosis or treatment. Hoff v. Commonwealth, 394 S.W.3d 368, 2011 Ky. LEXIS 172 (Ky. 2011).
In defendant's trial on charges of rape and incest involving his minor daughter, the victim's statements regarding whom she told, and why, were not pertinent to medical diagnosis and treatment and thus were not admissible under KRE 803(4). Although such statements may seem fairly innocuous, they served to bolster the victim's allegations because they show that she repeatedly accused defendant of raping her. Hoff v. Commonwealth, 394 S.W.3d 368, 2011 Ky. LEXIS 172 (Ky. 2011).
It is the patient's desire for treatment, not the doctor's duty to treat, that gives credibility to the patient's out-of-court statement. Generally, in a child sex abuse case, only those statements that relate to the patient's physical injuries and what caused them are pertinent to treatment and diagnosis under KRE 803(4). Hoff v. Commonwealth, 394 S.W.3d 368, 2011 Ky. LEXIS 172 (Ky. 2011).
8. Recorded Recollection.
Testimony of a counselor based upon notes made immediately after several counseling sessions with sexual harassment plaintiff was properly admitted under the recorded recollection exception to the hearsay rule, where counselor admitted, while testifying, that the notes were of limited usefulness to a stranger and that they provided her with a means of refreshing her memory of a patient's condition upon that patient's next session. Hall v. Transit Auth., 883 S.W.2d 884, 1994 Ky. App. LEXIS 22 (Ky. Ct. App. 1994).
Any attempt to impeach or refresh the recollection of a witness with a tape recorded statement must be conducted first in chambers outside the hearing of the jury so that the jury will not be prejudiced by having heard the recording in the event it is determined to be inadmissible. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
Since a tape telephone conversation would be an accurate record of what was said, such a tape can be used to refresh a witness's recollection. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
The recorded recollection exception to the hearsay rule does not require that the recorded recollection be in the form of a written memorandum prepared by the witness. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
An audio narration of a videotaped reenactment of a police officer's investigation of the murder at issue was not within the recorded recollection exception because the officer did not claim to have insufficient recollection of the facts as to be unable to testify without reference to the videotape. Fields v. Commonwealth, 12 S.W.3d 275, 2000 Ky. LEXIS 22 (Ky. 2000).
Trial court committed reversible error when it refused to allow defense counsel to review notes used by a witness in aid of his testimony because the notes, which were read into the record, constituted past recollection recorded under KRE 803(5) and were not used to refresh the witness's recollection under KRE 612. DAV, Dept of Ky, Inc. v. Crabb, 182 S.W.3d 541, 2005 Ky. App. LEXIS 160 (Ky. Ct. App. 2005).
Admission into evidence of a taped interview of defendant's cousin did not violate KRE 803(5) where the cousin himself never allowed his memory to be refreshed at trial and never actually testified about what he originally told the police. His taped interview was not introduced pursuant to KRE 803(5) to refresh his memory; rather, his interview was introduced pursuant to KRE 801A(a)(1) to reveal his prior inconsistent statements. Shepherd v. Commonwealth, 251 S.W.3d 309, 2008 Ky. LEXIS 30 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 507 (Ky. May 22, 2008).
Defendant's contention that a witness's prior statements should have been admitted as a recorded recollection was rejected because it was unclear what record defendant intended to use, given that defense counsel was repeating the statements back to the witness. Barnett v. Commonwealth, 317 S.W.3d 49,  2010 Ky. LEXIS 118 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 229 (Ky. Aug. 26, 2010).
9. Excited Utterance.
Playing of tape for jury of victim's telephone call to sheriff's dispatcher made just six days prior to shooting and dealing with victim's complaint of harassment by the defendant was not inadmissible hearsay, but fell within either or both exceptions to the hearsay rule of (1) present sense impression, or (2) excited utterance. Cecil v. Commonwealth, 888 S.W.2d 669, 1994 Ky. LEXIS 124 (Ky. 1994).
Statements of victim identifying defendant as murderer made to paramedic and police officers shortly after his stabbing and before his death, demonstrate sufficient reliability and conformity with the “excited utterance” exception to the hearsay rule as to be admitted. Wells v. State, 892 S.W.2d 299, 1995 Ky. LEXIS 16 (Ky. 1995).
An otherwise inadmissible statement cannot be admitted under the excited utterance exception without evidence or testimony as to the declarant's emotional state. Jarvis v. Commonwealth, 960 S.W.2d 466, 1998 Ky. LEXIS 12 (Ky. 1998).
In trial for first degree child abuse and wanton murder, exclamations at hospital by codefendant, child's mother, indicating that she had knowledge of codefendant's past acts of child abuse were admissible as excited utterances under this rule. Davis v. Commonwealth, 967 S.W.2d 574, 1998 Ky. LEXIS 44 (Ky. 1998), review or rehearing denied, 1998 Ky. LEXIS 101 (Ky. 1998).
A description of a killer, given by a witness to a police officer in response to his questioning, was not an excited utterance. Young v. Commonwealth, 50 S.W.3d 148, 2001 Ky. LEXIS 71 (Ky. 2001).
Murder defendant's reaction to a report of the death of the victims was admissible as an excited utterance, under KRE 803(2), because the startling event or condition giving rise to the statement was the report of the death, rather than the actual death, which had occurred two days before, and defendant was presumed to be innocent of causing those deaths. Bray v. Commonwealth, 68 S.W.3d 375, 2002 Ky. LEXIS 19 (Ky. 2002).
Child's statement that her stepgrandfather sexually abused her was not an excited utterance, under KRE 803(2), because it was made five (5) days after the event it concerned, was not made where the event occurred, was not made in the presence of any visible results of the act, and was a response to interrogation, although the child initially raised the subject. Noel v. Commonwealth, 76 S.W.3d 923, 2002 Ky. LEXIS 130 (Ky. 2002).
Defendant's exculpatory statements to police, in which he claimed he shot a victim in self-defense, were properly excluded; the trial court did not abuse its discretion in ruling that the self-serving nature of the statements removed them from the scope of the excited utterance exception. Robertson v. Commonwealth, — S.W.3d —, 2002 Ky. LEXIS 176 (Ky. 2002).
Child's statements to her mother indicating sexual abuse by her father were not admissible as excited utterances, under KRE 803(2), due to  the lack of evidence of the child's state of mind when making the statements and the remoteness of the original startling event. R.C. v. Commonwealth, 101 S.W.3d 897, 2002 Ky. App. LEXIS 1401 (Ky. Ct. App. 2002).
In a capital murder case, a victim's 911 call and her conversation with a 911 operator when the operator called her back, after the victim had been shot, as well as her statements to a responding police officer, were admissible under the excited utterance exception to the hearsay rule, in KRE 803(2), because the victim called the operator immediately after being shot, with little time for reflection or deliberation, the tone of her voice indicated she was distraught, in substantial pain, and extremely excited, and she had little inducement to fabricate as she was seeking police protection from her attacker and medical attention for her wounds. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
Because the Commonwealth failed to prove that the victims'  prior statements were made shortly after the assault or that they were excited or spontaneous, the trial court's KRE 803(2) finding that the victims'  prior statements were excited utterances was not supported by substantial evidence and was, therefore, clearly erroneous. Thomas v. Commonwealth, 170 S.W.3d 343, 2005 Ky. LEXIS 310 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 292 (Ky. 2005).
Statements given by an assault victim to an officer were inadmissible because they were testimonial, and the Sixth Amendment prohibited their admission even though they may have met the excited utterance exception or another hearsay exception; in giving the statements, the victim did not tell the officer “what is happening,” but, rather, told the officer “what happened,” recounting defendant's assault. Rankins v. Commonwealth, 237 S.W.3d 128, 2007 Ky. LEXIS 217 (Ky. 2007).
Statements made by the decedent concerning the decedent's pain and bodily health were admissible as an excited utterance under KRE 803(2), having been made just after the nurse's visit, while the decedent was experiencing the symptoms resulting from the nurse's alleged negligence. Mary Breckinridge Healthcare, Inc. v. Eldridge, 275 S.W.3d 739, 2008 Ky. App. LEXIS 379 (Ky. Ct. App. 2008).
Statements made by the alleged victim to two lay witnesses right after defendant allegedly sexually assaulted the victim in a case where the alleged victim died after defendant was indicted for sex crimes against the victim, but before defendant was tried on those charges, were admissible. The alleged victim's excited cries to a statement that defendant had just raped her and her statement to her daughter moments later were not barred by the Sixth Amendment, U.S. Const. amend. VIConfrontation Clause because they were admissible as excited utterances under KRE 803(2). Hartsfield v. Commonwealth, 277 S.W.3d 239, 2009 Ky. LEXIS 37 (Ky. 2009).
Trial court did not abuse its discretion in admitting the officer's testimony as admissible hearsay under KRE 803(2) where the victim's statements were given immediately after the attack and the physical evidence supported the details she had provided to the police, and the statements were given in close proximity to where the attack occurred, and there was little to no time for the victim to fabricate any story; the victim was clearly excited and upset when she gave her statement to the officer, perhaps the most convincing argument that her statements were in fact excited utterances. Jackson v. Commonwealth, 343 S.W.3d 647, 2011 Ky. App. LEXIS 156 (Ky. Ct. App. 2011).
10. Present Sense Impressions.
Admission of out-of-court statements by appellant's wife was reversible error, when such statements did not fall within the present sense exception or any other exception to the hearsay rule, and where the statements directly conflicted with appellant's alibi. Slaven v. Commonwealth, 962 S.W.2d 845, 1997 Ky. LEXIS 161 (Ky. 1997).
Time elapsed between event and statement is an important element of the present sense impression exception to the hearsay rule. Jarvis v. Commonwealth, 960 S.W.2d 466, 1998 Ky. LEXIS 12 (Ky. 1998).
Questions concerning the circumstances in which statements are made aid in the evaluation of those statements offered as present sense impression exceptions to the hearsay rule. Jarvis v. Commonwealth, 960 S.W.2d 466, 1998 Ky. LEXIS 12 (Ky. 1998).
An audio narration of a videotaped reenactment of a police officer's investigation of the murder at issue was not a present sense impression because it did not describe events as they were happening, but events which had already occurred. Fields v. Commonwealth, 12 S.W.3d 275, 2000 Ky. LEXIS 22 (Ky. 2000).
A description of a killer, given by a witness to a police officer in response to his questioning, was not a present sense impression. Young v. Commonwealth, 50 S.W.3d 148, 2001 Ky. LEXIS 71 (Ky. 2001).
Murder victim's statement of her perception, by sight and sound, of the alleged perpetrator of the crime was admissible as a present sense impression, under KRE 803(1). Bray v. Commonwealth, 68 S.W.3d 375, 2002 Ky. LEXIS 19 (Ky. 2002).
Defendant's testimony that a person asked co-defendant, “where did all the blood come from?” fell within the hearsay exception for a present sense impression. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Witness's testimony as to a declarant's statement about his just-completed telephone conversation with defendant fit within the present sense impression exception of KRE 803(1) and was reliable because of its immediacy; the statement would have been admissible at trial had the Commonwealth sought to introduce it as a present sense impression. McBeath v. Commonwealth, 244 S.W.3d 22,  2007 Ky. LEXIS 288 (Ky. 2007).
Admitting lay opinion testimony in a murder prosecution was not palpable error because, inter alia, the testimony consisted of present sense impressions. Roe v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2080 (Ky. 2015).
11. Public Records.
In suit for damages sustained in auto accidents if a portion of witnesses' deposition which contained an administrative law judge's opinion that plaintiff's injury was attributal to injury sustained in the course of his employment and not to the accidents was properly authenticated and offered into evidence, it would be admissible on remand as it would be relevant on the issue of whether plaintiff was injured by the automobile accidents or some other process and although hearsay, the statement would qualify as an exception under subsection (8) of this rule. Hackworth v. Hackworth, 896 S.W.2d 914, 1995 Ky. App. LEXIS 81 (Ky. Ct. App. 1995).
In a criminal case, investigative reports prepared by a government agency may not be offered by the agency itself under the public records hearsay exception of KRE 803(8)(B) if the agency is a party, but may be admissible under the business records exception of KRE 803(6), which carries more stringent foundation requirements. Prater v. Cabinet for Human Resources, 954 S.W.2d 954, 1997 Ky. LEXIS 121 (Ky. 1997).
The autopsy report was admissible under subsection (6), because (1) it was the regular practice of the coroner's office to cause such reports to be produced; (2) the report was made at or near the time of the autopsy by a person with knowledge; and (3) it was kept as a record in the course of the regular conduct of the business of the coroner's office. Kirk v. Commonwealth, 6 S.W.3d 823, 1999 Ky. LEXIS 156 (Ky. 1999).
When defendant was prosecuted for his wife's murder, the affidavit she filed over a year before the murder, in conjunction with a divorce petition, seeking a restraining order against defendant, was not admissible under the hearsay exception for public records in KRE 803(8). Bray v. Commonwealth, 68 S.W.3d 375, 2002 Ky. LEXIS 19 (Ky. 2002).
In a capital murder case, defendant's Department of Defense Form 214, evidencing his discharge from the United States Army, was admissible under the public records exception to the hearsay rule, in KRE 803(8), as it was an official record of a public agency, pursuant to 10 USCS § 1168 and 32 C.F.R. § 45.1. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
Proof of defendant's prior felony offense status was properly admitted during defendant's trial for sodomy and gun possession where a probation and parole officer employed by the Department of Corrections (DOC) testified from DOC records that defendant was released from prison on a specific date, less than five (5) years prior to the commission of the offense for which he was on trial. Because DOC records are public records, not business records, the State was not required to introduce them through a custodian or other qualified witness and, therefore, such evidence was admitted properly. Dickerson v. Commonwealth, 174 S.W.3d 451, 2005 Ky. LEXIS 325 (Ky. 2005).
Proof of defendant's prior felony offense status was properly admitted during defendant's trial for sodomy and gun possession where a probation and parole officer employed by the Department of Corrections testified from DOC records that defendant was released from prison less than five (5) years prior to the commission of the offense for which he was on trial. Because DOC records are public records, not business records, the State was not required to introduce them through a custodian or other qualified witness. Dickerson v. Commonwealth, 174 S.W.3d 451, 2005 Ky. LEXIS 325 (Ky. 2005).
Trial court did not err when it excluded in the employee's case portions of a report compiled by an administrative aide to the mayor regarding the former supervisor's alleged discriminatory conduct while working for the county government, for whom the employee worked. Excluding any portion of the report that contained quotes, statements, or opinions of third parties as inadmissible hearsay was proper despite the report otherwise being admissible pursuant to the public records exception to the hearsay rule, KRE 803(8), as the individual entries of a public record were not admissible simply because the document itself was admissible under the public records exception. Adams v. Lexington-Fayette Urban County Gov't, 2009 Ky. App. LEXIS 27 (Ky. Ct. App. 2009), review denied and ordered not published, 2010 Ky. LEXIS 407 (Ky. Dec. 8, 2010).
Where a child was conceived while a married couple was legally separated and pursuing a divorce, appellants, the husband and wife, made a judicial admission that appellant former husband was not the child's father and the final judgment in the divorce action held that he was not the father. When the alleged biological father filed a paternity action, the Supreme Court of Kentucky held that statements in appellants'  sworn affidavits indicating that the former husband was not child's father were admissible at trial under multiple hearsay exceptions, including KRE 801A(a)(1) as prior inconsistent statements; KRE 801A(b)(1), as admissions by a party-opponent; and KRE 803(8), as public records. Smith v. Garber, — S.W.3d —, 2010 Ky. LEXIS 142 (Ky. 2010).
Employee's proffered letter clearly constituted inadmissible hearsay because there was no evidence adduced from the author of the letter as to its contents, KRE 801, and contrary to the employee's unsupported argument, the public records exception set forth in KRE 803(8) did not apply because no indication of the trustworthiness of the document was produced; the employee submitted no evidence or argument at trial or before the appellate court to satisfy the requirements of Rule 803(8) or any other exception to the rule against hearsay. Rossi v. CSX Transp., Inc., 357 S.W.3d 510, 2010 Ky. App. LEXIS 233 (Ky. Ct. App. 2010).
12. Business Records.
A child's statements to a social worker, which are recorded in an investigative report, do not fall under the KRE 803(6) hearsay exception because the child is not under a business duty to report the information. Prater v. Cabinet for Human Resources, 954 S.W.2d 954, 1997 Ky. LEXIS 121 (Ky. 1997).
In a parental rights termination proceeding, an allegedly abused child's statements to a doctor to whom the child was referred by the Cabinet for Human Resources for examination, diagnosis, and treatment, were admissible under KRE 803(6) because the doctor had a business obligation to report his findings to the Cabinet. Prater v. Cabinet for Human Resources, 954 S.W.2d 954, 1997 Ky. LEXIS 121 (Ky. 1997).
Technical director of laboratory was qualified to testify as to the contents of blood test reports, even though he was not the actual custodian of defendant's records. Rabovsky v. Commonwealth, 973 S.W.2d 6, 1998 Ky. LEXIS 28, 77 A.L.R.5th 711 (Ky. 1998).
Nurses' records of what defendant said to them on the night of the alleged murder were not admissible as business records under subsection (4) or (6), because they were not records of regular business or statements made for the treatment or diagnosis. Rabovsky v. Commonwealth, 973 S.W.2d 6, 1998 Ky. LEXIS 28, 77 A.L.R.5th 711 (Ky. 1998).
Testing data maintained by a laboratory, which conducted drug testing for the Kentucky Transportation Cabinet, fell within the business exception rule and, therefore, was admissible at a termination hearing before the Kentucky Personnel Board. Mollette v. Kentucky Personnel Bd., 997 S.W.2d 492, 1999 Ky. App. LEXIS 90 (Ky. Ct. App. 1999).
Portions of a police report which consist of statements made to an officer by other persons are not admissible under the exception for business records. Manning v. Commonwealth, 23 S.W.3d 610, 2000 Ky. LEXIS 46 (Ky. 2000).
The statement in an Advanced Life Support run report, which was contained in the police investigation file, that the plaintiff was “Struck by auto traveling 50+ mph according to bystander” was not admissible under the business records exception as the statement in the report by the unidentified “bystander” did not satisfy the requirement of “personal knowledge.” Gorman v. Hunt, 19 S.W.3d 662, 2000 Ky. LEXIS 71 (Ky. 2000).
Inasmuch as a report by an investigator with the public defender's office was prepared in anticipation of the defendant's trial, and more specifically in preparation of his defense, the trial court did not abuse its discretion in excluding it. Stopher v. Commonwealth, 57 S.W.3d 787, 2001 Ky. LEXIS 66 (Ky. 2001), cert. denied, Stopher v. Kentucky, 535 U.S. 1059, 122 S. Ct. 1921, 152 L. Ed. 2d 829, 2002 U.S. LEXIS 3312, 70 U.S.L.W. 3695 (2002).
A physician's operative report was not admissible as a business record where the report directly contradicted other testimony and the physician was unable to testify as to where the information in the report came from. Welsh v. Galen of Va., Inc., 71 S.W.3d 105, 2001 Ky. App. LEXIS 59 (Ky. Ct. App. 2001), reprinted as modified, 128 S.W.3d 41, 2001 Ky. App. LEXIS 1611 (Ky. Ct. App. May 11, 2001).
When defendant was prosecuted for his wife's murder, the affidavit she filed over a year before the murder, in conjunction with a divorce petition, seeking a restraining order against defendant, was not admissible under the hearsay exception for business records in KRE 803(6). Bray v. Commonwealth, 68 S.W.3d 375, 2002 Ky. LEXIS 19 (Ky. 2002).
Defendant was properly convicted of escape despite the fact that two (2) officers possessed no actual knowledge of the facts surrounding his failure to return to a detention center after work; testimony by a third officer who investigated the escape and who obtained most of his information from his review of the detention center's booking records was properly allowed under the business records exception to the hearsay rule, KRE 803(6). Thacker v. Commonwealth, 115 S.W.3d 834, 2003 Ky. App. LEXIS 225 (Ky. Ct. App. 2003).
Where the state trooper read the maintenance records of the breath test machine at trial, but the trooper was not the custodian of the records and had no personal knowledge of them, the trooper's testimony did not lay a proper foundation for the introduction of the test results under KRE 803(6); the trooper had no personal knowledge of the maintenance records as required under KRE 803(6). Additionally, the trooper's act of reading into evidence the maintenance records with which the trooper had no familiarity was not trustworthy as required under KRE 803(8). Commonwealth v. Roberts, 122 S.W.3d 524, 2003 Ky. LEXIS 255 (Ky. 2003).
In the passenger's action for damages resulting from a motor vehicle accident, the trial court properly admitted evidence of the passenger's prior workers'  compensation claims and insurance payment, because the passenger, who repeatedly denied ever being injured on the job prior to the subject accident, made the existence of past injuries an issue and thus, the prior claims were relevant and admissible. Combs v. Katie Stortz, 276 S.W.3d 282, 2008 Ky. App. LEXIS 381 (Ky. Ct. App. 2008).
As certain documents were timely disclosed and authenticated, they were highly relevant to the knowledge of the mining industry that talc contained asbestos, and they were sent from the business of one co-defendant to another in the regular course of business and properly within the business records exception to the hearsay rule, the documents were properly admitted in the asbestos wrongful death trial. R.T. Vanderbilt Co. v. Franklin, 290 S.W.3d 654, 2009 Ky. App. LEXIS 16 (Ky. Ct. App. 2009).
In a medical malpractice action, trial court did not err in refusing to admit peer review documents under the business records exception of KRE 803(6) because the documents were untrustworthy and unduly prejudicial; the reports were prepared by one person, the minutes were not verbatim, the preparer did not record the meetings, and most importantly, the statements recorded in the minutes could not be attributed to any particular person. Estate of Judith Burton v. Trover Clinic Found., Inc., — S.W.3d —, 2011 Ky. App. LEXIS 94 (Ky. Ct. App. 2011).
In an arson trial, defendant was not entitled to introduce, as a business report, documentation of lightning strikes in the area because the report did not comply with KRE 803(6), 902(11), in that there was no certification that the recordings were made by a person. The data reported by sensors was more akin to information governed by KRE 702. Lukjan v. Commonwealth, 358 S.W.3d 33, 2012 Ky. App. LEXIS 5 (Ky. Ct. App. 2012).
Hospital laboratory report did not implicate the Confrontation Clause and was admissible as a business record. Little v. Commonwealth, 422 S.W.3d 238, 2013 Ky. LEXIS 634 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 141 (Ky. Mar. 20, 2014).
13. Medical Records.
Emergency room record should have been analyzed under KRE 803(4); it was not an abuse of discretion to exclude the record in light of the absence of evidence clearly linking a statement in the record directly to the victim or to some other person who was in close enough relation to him to give reliable information on his behalf for treatment or diagnosis. Warfield v. Commonwealth, 2004 Ky. App. LEXIS 330 (Ky. Ct. App. 2004), review denied and ordered not published, 2005 Ky. LEXIS 217 (Ky. 2005).
Business records, including medical records from out of state hospitals, must be authenticated by a live foundation witness or meet one of the foundation exceptions listed in KRE 803(6), namely, KRS 422.300, another statutory exception, or KRE 902(11). Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
KRS 422.300, which allows self-authentication of medical records, cannot be used as a means of establishing the foundation, identity, or authenticity of records from hospitals in other states. Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
Since KRS 422.300 did not apply to a rape victim's medical records from an out-of-state hospital, and the certification attached to the records did not comply with KRE 902(11), the records were not admissible. Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
In defendant's trial for beating and raping his girlfriend, portions of the girlfriend's medical records were properly admitted into evidence under KRE 803(4) because the victim's statements regarding the injuries sustained and their source were admissible as statements for the purposes of medical diagnosis and treatment. However, statements made by defendant to his girlfriend, who then repeated the statements to the sexual assault nurse examiner, who recorded them into the medical records, were hearsay; this portion of the medical records was not admissible because the victim's repetition of defendant's statements was not necessary or pertinent to her diagnosis or treatment and did not describe her medical history or the source of her injuries and because no other hearsay exception covered such statements. James v. Commonwealth, 360 S.W.3d 189, 2012 Ky. LEXIS 5 (Ky. 2012).
KRE 803(4) only covers statements by the patient, so any statements by the medical personnel would have to be admitted under another rule. While the hearsay statements by medical personnel might not be barred by the hearsay rule because they fall under the business records exception, the fact that they are merely opinions or conclusions about what happened would make them inadmissible. James v. Commonwealth, 360 S.W.3d 189, 2012 Ky. LEXIS 5 (Ky. 2012).
14. Learned Treatise.
Doctor's statement regarding fatal injuries to child would be supported by literature, including specific article on head injuries, and doctor's reading from such article, was not hearsay as sufficient foundation had been laid to establish this treatise as a “learned treatise” and a reliable authority on the subject. Harman v. Commonwealth, 898 S.W.2d 486, 1995 Ky. LEXIS 63 (Ky. 1995).
15. Police Testimony.
The trial court erred in allowing the hearsay testimony of an officer that the victim stated to him that she had been raped by the defendant, because the rule only allows a police officer to testify about information furnished to him where it tends to explain the action taken by him as a result of that information and the taking of that action is an issue in the case; although such testimony may have explained why the officer placed the victim in protective custody, that action was not an issue in the case. Daniel v. Commonwealth, 905 S.W.2d 76, 1995 Ky. LEXIS 93 (Ky. 1995).
16. Vital Statistics.
The pre-sentencing investigation report from which the probation and parole officer testified concerning defendant's date of birth is a Department of Corrections record, and is admissible evidence and sufficient to meet the Commonwealth's burden of proving the defendant's age as a necessary element under this section. Jones v. Commonwealth, 907 S.W.2d 783, 1995 Ky. App. LEXIS 178 (Ky. Ct. App. 1995).
17. Uniform Citations.
A certified copy of a uniform citation from the record of a prior conviction of driving under the influence of alcohol (DUI) can be used to prove the date of the prior offense during the trial for a subsequent DUI offense because uniform citations are charging documents in the prosecution of DUI offenses and are not solely “investigative reports by police,” and the date of the offense recorded on the uniform citation from a prior DUI offense is trustworthy, thus a trial court's allowing the Commonwealth to utilize the uniform citations to prove the dates of defendant's prior offenses, is not in error. Skeans v. Commonwealth, 912 S.W.2d 455, 1995 Ky. App. LEXIS 217 (Ky. Ct. App. 1995).
18. Inadmissable Hearsay.
Witness's testimony that a non-testifying accomplice told her that defendant used the accomplice's gun to kill a victim was hearsay and did not fall under any exception to the hearsay rule; the elimination of KRE 804(b)(3) and Ohio v. Roberts as a vehicle for the statement's admission rendered it inadmissible under KRE 802 and as the testimony was so inflammatory to be cured by a mere admonition to disregard it, defendant's conviction was reversed. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
Recorded statements made by an unavailable witness recorded after the drug buy used to confirm the account of the drug buy give by the police officer did not fit within any of the exceptions to the hearsay rule. Baker v. Commonwealth, 234 S.W.3d 389, 2007 Ky. App. LEXIS 340 (Ky. Ct. App. 2007).
Where the contractor was assessed $51,620.65 in back wages and a civil penalty of $4,000.00 for failing to pay prevailing wages on a public works project, the Kentucky Environmental and Public Protection Cabinet submitted audit forms in support of its cross-claims. The trial court erred by admitting and relying on the audit sheets as they were inadmissible hearsay under KRE 802; the audit sheets were based on information supplied by employees who did not testify, and did not fit within the business records exception to the hearsay rule under KRE 803(8)(B). Teco Mech. Contr., Inc. v. Kentucky, — S.W.3d —, 2009 Ky. App. LEXIS 233 (Ky. Ct. App. 2009), aff'd, Teco Mech. Contr., Inc. v. Commonwealth, 366 S.W.3d 386, 2012 Ky. LEXIS 23 (Ky. 2012).
Testimony from medical personnel was improperly admitted under KRE 803(4) because the Renville rule was inconsistent with Rule 803(4), and the reliability of a child's identification of the perpetrator of the abuse to a medical professional contained the same tangible risks of unreliability inherent in all hearsay testimony. Colvard v. Commonwealth, 309 S.W.3d 239,  2010 Ky. LEXIS 62 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 135 (Ky. May 20, 2010).
Court erred in admitting testimony of a victim's wife that, shortly before he was murdered, he asked her for money, as his question contained an implied assertion that he needed the money and therefore was hearsay, which was not admissible under KRE 803(3), because evidence of his then-existing state of mind was not relevant to any issue. However, the error was harmless because the testimony did not substantially sway the judgment. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
19. Excited or Spontaneous Utterance.
The testimony of the foster parent was admissible under the “spontaneous statement exception” to the hearsay rule. The statements were made by the child to his foster parent immediately upon return from a short visit with his grandmother, during which time the events of sexual abuse occurred. The statements were made under the stress of pain from injury and no doubt, with the expectation that the foster parent would “make it well.” The Court could find no reason for fabrication under the circumstances and the statements were made spontaneously and not in response to any question. Edwards v. Commonwealth, 833 S.W.2d 842, 1992 Ky. LEXIS 104 (Ky. 1992) (decided under prior rule).
20. Statement for Purpose of Medical Treatment.
Drumm v. Commonwealth, 783 S.W.2d 380, 1990 Ky. LEXIS 3 (Ky. 1990) does not require a preliminary hearing by the trial court to determine the admissibility of statements made by an alleged sexual abuse victim to a physician. All that Drumm contemplates, is that a party offering such evidence lay sufficient foundation to show the relevance and reliability of the hearsay statements made by the victim, i.e., that circumstances surrounding the way the physician obtained these statements evinces their trustworthiness. In this case, the child was taken by her aunt to an emergency room of a hospital where a presumably unknown physician provided the child necessary medical intervention as the result of physical signs of abuse, whatever their origin. Circumstances surrounding these statements thus are well within the purview of Drumm for they were made in order for the child to receive medical treatment. The trial court thus did not err in admitting this evidence. Jones v. Commonwealth, 833 S.W.2d 839, 1992 Ky. LEXIS 106 (Ky. 1992) (decided under prior rule).
Clinical psychologist's purpose in seeing victim was to determine what had happened to the child and what therapy and treatment was needed. Psychologist stated that the information received from the victim was necessary for her evaluation and treatment of the child and that, based upon the answers given, she could make recommendations as to the treatment appropriate to relieve the symptoms demonstrated by the child. Psychologist was not consulted for purposes of the criminal investigation simply because victim was referred to psychologist by detective on the case. Even the most hardened cynic would concede that police detectives are human, too, and are on many occasions motivated by a genuine concern for victims of crime, separate and apart from their duty to solve crimes and enforce the law. Edwards v. Commonwealth, 833 S.W.2d 842, 1992 Ky. LEXIS 104 (Ky. 1992) (decided under prior rule).
The admissibility of information which is important to an effective diagnosis or treatment does not include information provided as part of a criminal investigation, nor does it usually include information identifying the name of the wrongdoer because normally the name of the wrongdoer is not essential to treatment. However, the identity was essential to doctor's diagnosis and treatment in the case. Doctor testified that he had to know who the abuser was in order to prevent future harm to the child and to prevent the spread of a sexually transmitted disease, chlamydia, for which victim tested positive in his rectal area. Edwards v. Commonwealth, 833 S.W.2d 842, 1992 Ky. LEXIS 104 (Ky. 1992) (decided under prior rule).
Identification exception to the medical diagnosis hearsay exception under KRE 803(4) adopted in Edwards v. Commonwealth, 833 S.W.2d 842, 1992 Ky. LEXIS 104 (Ky. 1992) and J.M.R. v. Commonwealth of Kentucky, Cabinet for Health and Family Services, 239 S.W.3d 116, 2007 Ky. App. LEXIS 407 (Ky. App. 2007) was based upon an ill-advised and unsound extension of a traditional exception to the hearsay rule. Accordingly Edwards v. Commonwealth, 833 S.W.2d 842, 1992 Ky. LEXIS 104 (Ky. 1992) and J.M.R. v. Commonwealth of Kentucky, Cabinet for Health and Family Services, 239 S.W.3d 116, 2007 Ky. App. LEXIS 407 (Ky. App. 2007) are overruled. Colvard v. Commonwealth, 309 S.W.3d 239,  2010 Ky. LEXIS 62 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 135 (Ky. May 20, 2010).
A juvenile offender's conviction of first-degree sodomy, based on the testimony and hearsay statements of a very young child, was reversed because the child lacked testimonial competence and the hearsay statements attributed to her were unreliable and therefore inadmissible. The child's testimony at both the competency hearing and the adjudicatory hearing clearly demonstrated that she did not have the capacity to understand the obligation of a witness to tell the truth and/or lacked the capacity to recollect facts, which rendered her testimony inadmissible under KRE 601(b)(2), (4); because the child's incompetence extended to the statements attributed to her by an emergency room nurse, those statements were unreliable and therefore inadmissible under KRE 803(4). B.B. v. Commonwealth, 226 S.W.3d 47, 2007 Ky. LEXIS 131 (Ky. 2007).
Testimony of children's therapists to the children's statements that they feared their stepfather would harm them in the future and that they did not want to reunify with their mother because of her inability or unwillingness to leave their stepfather fell within the KRE 803(4) hearsay exception as they were made for the purpose of receiving medical treatment. J.M.R. v. Commonwealth, 239 S.W.3d 116, 2007 Ky. App. LEXIS 407 (Ky. Ct. App. 2007), overruled, Colvard v. Commonwealth, 309 S.W.3d 239,  2010 Ky. LEXIS 62 (Ky. 2010).
In a rape and sodomy prosecution, even if a nurse's testimony that the victim said she had a bloody nose was not admissible under KRE 803(4)' s hearsay exception for statements concerning symptoms, pain, or sensations, any error was harmless as the victim testified that defendant struck her and caused her nose to bleed. Torrence v. Commonwealth, 269 S.W.3d 842, 2008 Ky. LEXIS 324 (Ky. 2008).
Statements the decedent made to his wife on the way to the hospital were admissible because the statements, which were repeated by the wife to the emergency room doctors, were made for the purposes of medical diagnosis and treatment; such statements were deemed reliable because they were made to enable the doctors to treat the decedent. Mary Breckinridge Healthcare, Inc. v. Eldridge, 275 S.W.3d 739, 2008 Ky. App. LEXIS 379 (Ky. Ct. App. 2008).
In defendant's sexual abuse case, the court properly admitted the child victim's statements to a nurse because defendant lived with the victim and there was a reasonable probability that had the identity of the perpetrator not been given to the nurse, the abuse would have continued. Further, the nurse testified that the purpose of collecting the medical history from the victim was to provide physical and emotional treatment and support. Howard v. Commonwealth, 318 S.W.3d 607, 2010 Ky. App. LEXIS 41 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2010 Ky. LEXIS 608 (Ky. Sept. 15, 2010).
Defendant's convictions for sodomy and sexual abuse for sexually assaulting his girlfriend's daughter were reversed because the repeated use of inadmissible hearsay, through the testimony of a detective and a doctor, constituted palpable error. Because the victim's in-court and out-of-court statements were the only evidence linking defendant to the sexual contact, the victim's credibility was crucial to the Commonwealth's case; the extensive hearsay by the detective was highly prejudicial and served only to unfairly bolster the victim's credibility, and there was no hearsay exception for statements made by an alleged victim of sexual abuse to a police detective. The detective's testimony, particularly when combined with the inadmissible hearsay repeated by the treating physician, rose to the level of palpable error, and the doctor's repetition of the victim's identification of defendant as the perpetrator was error because the identity of the perpetrator was irrelevant to the victim's medical diagnosis or treatment; while the victim's statements to the doctor describing what was done to her physically were admissible under KRE 803(4), her statements regarding whom she told, and why, were not pertinent to medical diagnosis and treatment and did not qualify for admission. Alford v. Commonwealth, 338 S.W.3d 240, 2011 Ky. LEXIS 84 (Ky. 2011).
21. Statements Properly Excluded.
The trial judge correctly sustained the defense motion to exclude the hearsay statements of sexual abuse victim made in the presence of social worker several months after the crimes occurred, finding that their potential for prejudice outweighed their probative value. Edwards v. Commonwealth, 833 S.W.2d 842, 1992 Ky. LEXIS 104 (Ky. 1992) (decided under prior rule).
Rule 804.  Hearsay exceptions: declarant unavailable.
Text
(a)  Definition of unavailability.  “Unavailability as a witness” includes situations in which the declarant:
 	(1)  Is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant's statement;
 	(2)  Persists in refusing to testify concerning the subject matter of the declarant's statement despite an order of the court to do so;
 	(3)  Testifies to a lack of memory of the subject matter of the declarant's statement;
 	(4)  Is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or
 	(5)  Is absent from the hearing and the proponent of the statement has been unable to procure the declarant's attendance by process or other reasonable means.
A declarant is not unavailable as a witness if his exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.
(b)  Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:
 	(1)  Former testimony.  Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.
 	(2)  Statement under belief of impending death.  In a criminal prosecution or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be his impending death.
 	(3)  Statement against interest.  A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.
 	(4)  Statements of personal or family history. 
 		(A)  A statement concerning the declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or
 		(B)  A statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other's family as to be likely to have accurate information concerning the matter declared.
 	(5)  Forfeiture by wrongdoing.  A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.
History
(Enact. Acts 1990, ch. 88, § 59; amend. 1992, ch. 324, § 23, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. effective July 1, 2004.)
Annotations
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NOTES TO DECISIONS

 	1. 	Admissible Statements.
 		2. 	— Statement Against Interest.
 	3. 	Inadmissible Statements.
 	4. 	Deceased Witness.
 	5. 	Unavailability.
 	6. 	Trustworthiness.
1. Admissible Statements.
Statements of victim identifying defendant as murderer made to 911 operator and paramedic within minutes of stabbing and with knife still in his back and to detective at hospital after being told his situation was extremely critical, were admissible under the dying declaration exception to the hearsay rule. Wells v. State, 892 S.W.2d 299, 1995 Ky. LEXIS 16 (Ky. 1995).
Testimony by a police officer, a nurse, and an expert witness was sufficient to establish that a murder victim believed that his death was imminent when he identified his assailant, notwithstanding the assertion that the expert witness did not state his opinion in terms of reasonable probability. Turner v. Commonwealth, 5 S.W.3d 119, 1999 Ky. LEXIS 120 (Ky. 1999).
KRE 804(b)(1) does not require the exclusion of otherwise admissible prior testimony because of changes in, or second thoughts about, trial strategy; where defense counsel in defendant's prior trial had introduced a witness's taped statement to police, any objection to that taped statement was waived for a later trial. Brooks v. Commonwealth, 114 S.W.3d 818, 2003 Ky. LEXIS 213 (Ky. 2003).
In a murder trial, defendant's statements in a police interview were properly admitted, even though many of them were not inculpatory for purposes of KRE 804(b)(3), because they were statements of a party opponent. Walker v. Commonwealth, 349 S.W.3d 307, 2011 Ky. LEXIS 135 (Ky. 2011).
Trial court did not err by admitting a victim's dying declaration where he had just been shot and was bleeding to death, he made the statement within a minute or two of being shot, he was trying to warn his grandmother about who was involved, and he made his statement spontaneously. Lewis v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2005 (Ky. 2015).
2. — Statement Against Interest.
In prosecution for first-degree murder witness' relation of victim's statements to her was not a hearsay use of those statements but was admissible as evidence of victim's state of mind prior to his confrontation with defendant, and even if it were not so, the statement would be admissible under the hearsay exception for statements against penal interest by a declarant who is unavailable. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
Witness's testimony that a non-testifying accomplice told her that the object he retrieved from between the mattresses of their bed was his handgun fell within the hearsay exception for statements against interest, as a declaration against the accomplice's own penal interest since it implicated him in a murder and in the additional offense of possession of a handgun by a convicted felon; the statement was corroborated by proof that the handgun was used to kill the victim. Terry v. Commonwealth, 153 S.W.3d 794, 2005 Ky. LEXIS 16 (Ky. 2005).
Trial court was not required to admit the county government's answer and motion for partial summary judgment made in an earlier wrongful termination case in the employee's case against the county government for employment discrimination and unlawful retaliation, as those documents were not judicial admissions of its discrimination against the employee. While the employee contended that the two documents should have been admitted as statements against the county government's interest pursuant to KRE 804(b)(3), the statements in the documents were not so contrary to the county government's interests, at the time the statements contained in the documents were made, that they fell under that rule. Adams v. Lexington-Fayette Urban County Gov't, 2009 Ky. App. LEXIS 27 (Ky. Ct. App. 2009), review denied and ordered not published, 2010 Ky. LEXIS 407 (Ky. Dec. 8, 2010).
3. Inadmissible Statements.
Admission of out-of-court statements by appellant's wife was reversible error, when such statements did not fall within the present sense exception or any other exception to the hearsay rule, and where the statements directly conflicted with appellant's alibi. Slaven v. Commonwealth, 962 S.W.2d 845, 1997 Ky. LEXIS 161 (Ky. 1997).
A child's unavailability to testify was irrelevant to the admissibility of her statements to a social worker when none of her statements fell within an exception of KRE 804(b). Prater v. Cabinet for Human Resources, 954 S.W.2d 954, 1997 Ky. LEXIS 121 (Ky. 1997).
When defendant was prosecuted for his wife's murder, the affidavit she filed over a year before the murder, in conjunction with a divorce petition, seeking a restraining order against defendant, was not admissible under the hearsay exception for former testimony in KRE 804(b)(1). Bray v. Commonwealth, 68 S.W.3d 375, 2002 Ky. LEXIS 19 (Ky. 2002).
Defendant's exculpatory statements to police, in which he claimed he shot a victim in self-defense, were not admissible as statements against interest under KRE 804(b)(3), since they were in fact self-serving. Robertson v. Commonwealth, — S.W.3d —, 2002 Ky. LEXIS 176 (Ky. 2002).
Recorded statements made by an unavailable witness recorded after the drug buy used to confirm the account of the drug buy give by the police officer did not fit within any of the exceptions to the hearsay rule. Baker v. Commonwealth, 234 S.W.3d 389, 2007 Ky. App. LEXIS 340 (Ky. Ct. App. 2007).
Circuit Court did not abuse its discretion in excluding evidence that victims could have been in possession of a stolen pistol months prior to a shooting and in concluding that defendant failed to establish the corroborating circumstances required under KRE 804(b)(3) because the Circuit Court applied the appropriate factors: the Circuit Court was free to accept the Commonwealth's interpretation and agreed that the declarants could have had a motive to lie. Fugett v. Commonwealth, 250 S.W.3d 604, 2008 Ky. LEXIS 111 (Ky. 2008).
During defendant's murder trial, the court clearly erred in admitting a witness's out-of-court statement to the police under the forfeiture by wrongdoing exception to the hearsay rule, KRE 804(b)(5); the trial court's findings with respect to the forfeiture by wrongdoing doctrine were based exclusively on unauthenticated documents tendered by the Commonwealth without any evidentiary foundation. Hammond v. Commonwealth, 366 S.W.3d 425, 2012 Ky. LEXIS 63 (Ky. 2012).
4. Deceased Witness.
There was no error in admitting testimony that deceased witness gave at defendant's first trial, in informing the jury that the witness was deceased, or in presenting the testimony by the common method of one prosecutor reading the questions and another prosecutor sitting in the witness chair answering the questions. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
The grand jury testimony of a witness who died prior to trial was inadmissible, notwithstanding the assertion that such testimony exposed the witness to criminal liability for hindering prosecution or apprehension, since, even if true, this did not authorize the wholesale admission of his entire grand jury testimony, the balance of which served only to incriminate the defendant. Osborne v. Commonwealth, 43 S.W.3d 234, 2001 Ky. LEXIS 69 (Ky. 2001).
Taped conversations did not violate the Confrontation Clause, meaning that the trial court's decision to admit those taped conversations was neither clearly erroneous nor an abuse of discretion; the preponderance of the evidence showed that defendant gave money and a gun to another gang member to kill the witness. The requirements of KRE 804(b)(5) were met in that the trial court and the jury could have inferred from all of the unique facts and circumstances of this case that defendant was motivated to kill the witness in order to prevent the witness from testifying that defendant shot a victim. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
Commonwealth's burden regarding introducing a dead witness's taped statements under KRE 804(b)(5) was based on a preponderance of the evidence standard, not the beyond a reasonable doubt standard needed for a criminal conviction; and defendant was under an obligation to offer credible proof to rebut the Commonwealth's proof that tended to show that defendant had a role in the dead witness's unavailability. Merely pointing to a jury's verdict, or inability to reach a verdict, was not sufficient to meet that burden. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
Trial court did not err in admitting a deposition pursuant to the “predecessor in interest” exception of KRE. 804(b)(1) because inasmuch as her own claim regarding asbestos exposure through smoking was concerned, an executrix failed to differentiate her motive to cross-examine the witness, who was deceased, from that of the plaintiff who cross-examined the witness in the other proceedings. McGuire v. Lorillard Tobacco Co., — S.W.3d —, 2014 Ky. App. LEXIS 25 (Ky. Ct. App. 2014).
5. Unavailability.
The defendant failed to show that a witness was unavailable where (1) in his opening argument the Commonwealth attorney stated that the Commonwealth had been unable to subpoena the witness, (2) record did not contain a subpoena for the witness to testify for either the Commonwealth or for defendant, and (3) defendant made no effort to show an attempt was made to produce the witness at trial, no effort was made on appeal, and nothing in the record indicated any effort was made to do so. Justice v. Commonwealth, 987 S.W.2d 306, 1998 Ky. LEXIS 164 (Ky. 1998).
Mere absence of a witness from the jurisdiction does not constitute “unavailability” under KRE 804(a)(5), and RCr 7.10(1) cannot be so interpreted; thus, a witness was not “unavailable” in the constitutional sense where the Commonwealth took a videotaped deposition of him and where he stated that he would be out of town on the dates at trial. However, defendant waived his right to confront the witness at trial when defense counsel, with defendant's acquiescence, agreed that the testimony of the witness could be presented by deposition. Parson v. Commonwealth, 144 S.W.3d 775, 2004 Ky. LEXIS 158 (Ky. 2004).
Trial court, as the gatekeeper of evidence, may decline to permit a party's presenting evidence, including evidence of forfeiture by wrongdoing, if the trial court finds that evidence to be inadmissible. From a purely procedural standpoint, a trial court promotes justice and judicial economy by engaging any forfeiture-by-wrongdoing issues before trial begins so that the parties and the court can be fully cognizant of the evidence that likely will be presented to the jury; otherwise, the trial judge and the parties will face a recess in mid-trial to conduct an evidentiary hearing outside the jury's presence on whether the requirements of KRE 804(b)(5) have been met, with neither party knowing beforehand what evidence it must be prepared either to offer or rebut. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
Codefendant's hearsay statement was not admissible under KRE 804(b)(3), because defendant made no attempt to demonstrate that codefendant was unavailable. Walker v. Commonwealth, 288 S.W.3d 729, 2009 Ky. LEXIS 157 (Ky. 2009).
(Unpublished) The Supreme Court of Kentucky properly identified and reasonably applied clearly-established federal law to an inmate's Sixth Amendment claims; the court found that the inmate had effectively procured a witness's absence, and it proceeded to apply the Crawford and the Davis decisions, ultimately concluding that the recorded testimony was admissible because the inmate forfeited his Confrontation Clause rights. Buckman v. Beckstrom, 2015 U.S. App. LEXIS 14377 (6th Cir. 2015).
6. Trustworthiness.
Statements of student who shot fellow students at school were not admissible pursuant to KRE 804 for the purpose of being used against classmates who were sued for negligent encouragement and conspiracy; whether or not the shooter was available to testify at trial, KRE 804(b)(3) eliminated the statements from consideration at trial because no corroborating circumstances existed to clearly indicate the trustworthiness of the statements. James v. Wilson, 95 S.W.3d 875, 2002 Ky. App. LEXIS 770 (Ky. Ct. App. 2002).
Trial court properly excluded a hearsay statement by an informant that she had lied when she gave police a statement indicating that she had received crack cocaine from defendant. There were no corroborating circumstances to indicate the trustworthiness of the statement, and there had been no opportunity to cross-examine the informant. Olden v. Commonwealth, 203 S.W.3d 672, 2006 Ky. LEXIS 255 (Ky. 2006).
Tape recorded statement of unavailable witness was inadmissible hearsay under KRE 801 and KRE 804; because it was not subject to cross examination, it bore little indicia of reliability. Inadmissibility of the statement did not deprive defendant of his Sixth Amendment right to present his defense that defendant's girlfriend committed the crime; defense counsel ably injected that possibility throughout the trial. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Rule 805.  Hearsay within hearsay.
Text
Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.
History
(Enact. Acts 1990, ch. 88, § 60; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS
1. Admissible Statements.
Tape recording of phone conversation between two witnesses authenticated by one of the witnesses testifying that the recording was an accurate reproduction of the conversation would not implicate this Rule by creating multiple layers of hearsay for the statement of the second witness in the conversation was admissible as a prior inconsistent statement since the recording was being used to show that what she said regarding victim's statements was contrary to what she told other witness in the phone conversation. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
Even though witness' testimonies as to what another witness said defendant told them was double hearsay, such evidence was admissible because defendant's statements were admissible as admissions of a party, and the other witness's statements were admissible as prior inconsistent statements. Thurman v. Commonwealth, 975 S.W.2d 888, 1998 Ky. LEXIS 81 (Ky. 1998), cert. denied, 526 U.S. 1009, 119 S. Ct. 1150, 143 L. Ed. 2d 217, 1999 U.S. LEXIS 1797, 67 U.S.L.W. 3560 (1999).
Testimony that defendant said that her husband would divorce her if they lost their trailer was properly admitted as a statement of a party opponent under KRE 801A(b)(1), as the testimony was offered to support the Commonwealth's theory that defendant murdered her husband over financial and marital problems, and the victim's statement to defendant was admissible under KRE 803(3) as declaration of present intent; thus, both parts of the double hearsay fell within an exception to the hearsay rule. Hampton v. Commonwealth, 133 S.W.3d 438, 2004 Ky. LEXIS 41 (Ky. 2004).
In a disability discrimination case, affidavits from a terminated employee's coworkers were admissible as double hearsay because the first part of the statement was made by an agent of the employer relating to employment, and a statement made by the agent to the coworkers was admissible as a prior inconsistent statement. Pennington v. Wagner's Pharm., Inc., — S.W.3d —, 2013 Ky. App. LEXIS 104 (Ky. Ct. App. 2013).
Rule 806.  Attacking and supporting credibility of declarant.
Text
When a hearsay statement has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness. Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant's hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain. If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under cross-examination.
History
(Enact. Acts 1990, ch. 88, § 61; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited: Monroe v. Commonwealth, 244 S.W.3d 69, 2008 Ky. LEXIS 10 (Ky. 2008).
ARTICLE IX.
AUTHENTICATION AND IDENTIFICATION
Rule 901.  Requirement of authentication or identification. 
Rule 902.  Self-authentication. 
Rule 903.  Subscribing witness' testimony unnecessary. 
Rule 901.  Requirement of authentication or identification.
Text
(a)  General provision.  The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.
(b)  Illustrations.  By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:
 	(1)  Testimony of witness with knowledge.  Testimony that a matter is what it is claimed to be.
 	(2)  Nonexpert testimony on handwriting.  Nonexpert opinion as to the genuineness of handwriting, based upon familiarity not acquired for the purposes of litigation.
 	(3)  Comparison by trier or expert witness.  Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.
 	(4)  Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.
 	(5)  Voice identification.  Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.
 	(6)  Telephone conversations.  Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular place or business if:
 		(A)  In the case of a person, circumstances, including self-identification, show the person answering to be the one called; or
 		(B)  In the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the phone.
 	(7)  Public records or reports.  Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.
 	(8)  Ancient documents or data compilation.  Evidence that a document or data compilation, in any form:
 		(A)  Is in such condition as to create no suspicion concerning its authenticity;
 		(B)  Was in a place where it, if authentic, would likely be; and
 		(C)  Has been in existence twenty (20) years or more at the time it is offered.
 	(9)  Process or system.  Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.
 	(10)  Methods provided by statute or rule.  Any method of authentication or identification provided by act of the General Assembly or by rule prescribed by the Supreme Court of Kentucky.
History
(Enact. Acts 1990, ch. 88, § 62; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
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1. Medical Records.
The trial court erred in the admission into evidence of medical records from the office of a physician who examined child sexual abuse victim more than two years after the alleged sexual abuse where the prosecution failed to produce the physician at trial to authenticate the medical record. Bell v. Commonwealth, 875 S.W.2d 882, 1994 Ky. LEXIS 36 (Ky. 1994).
Trial court did not err under KRE. 901(b)(1) in admitting a patient's copy of x-rays because the patient gave a full accounting of how the x-rays were created, how the patient got a copy, and how, when it was determined that the hospital had destroyed its copy of the x-rays, the patient retrieved them from a closet and gave them to the patient's attorneys. Savage v. Three Rivers Med. Ctr., 390 S.W.3d 104, 2012 Ky. LEXIS 159 (Ky. 2012).
2. Authentication.
In suit for damages sustained in auto accident, trial court erred in allowing jury to hear portion of administrative law judge's opinion attributing plaintiff's disability to an injury sustained in the course of his employment and not to the accident, where witness through whom the opinion was introduced had no familiarity with it whatever and record was devoid of other attempts to authenticate it as required by subsection (a) of this Rule. Hackworth v. Hackworth, 896 S.W.2d 914, 1995 Ky. App. LEXIS 81 (Ky. Ct. App. 1995).
In prosecution for first-degree murder in order to authenticate tape of telephone conversation between victim's mother and another witness it would only be necessary to identify mother's voice on the recording or have either the witness or mother testify that the recording was an accurate reproduction of their conversation. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
Where witness testified that the declarant's voice sounded like that of a black male, the fact that defendant was the only black male present when the conversation took place was sufficient circumstantial evidence to satisfy the authentication requirement of subsection (b)(5) of this rule and bring the statement within the parameters of Kentucky Evidence Rule 801A(b)(1). Clifford v. Commonwealth, 7 S.W.3d 371, 1999 Ky. LEXIS 142 (Ky. 1999).
A party seeking to introduce an item of tangible evidence need not satisfy an “absolute” identification requirement, and evidence is admissible if the offering party's evidence reasonably identifies the item. Grundy v. Commonwealth, 25 S.W.3d 76, 2000 Ky. LEXIS 107 (Ky. 2000).
In a capital murder case, documents which purported to be defendant's will and a final letter expressing defendant's frustration over not being able to see his children and stating an intention to “take care of” an individual, were properly authenticated, under KRE 901(a), as being authored by defendant because (1) they were found at a location where defendant was known to have been just prior to the murders and were found along with other military documents containing defendant's name, date of birth, and social security number; (2) they identified defendant's children by name; (3) they evidenced a belief in the author's pending demise, which corresponded to defendant having discarded most of his personal effects because he would not need them “where he was going”; (4) the will contained defendant's purported signature and handwritten social security number and made reference to his military service; (5) the “final goodbye” described events that occurred in defendant's life, including his lack of visitation with his children and an earlier conviction in another state; and (6) the letter referred to people in defendant's past, including an ex-wife, former in-laws, arresting officers, a former prosecutor, and two people the defendant was accused of murdering. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
Incriminating letter allegedly written and signed by defendant and sent to his friend was properly admitted; although the friend could not identify the signature as being defendant's, the letter was authenticated by passages that uniquely identified defendant as the author. Johnson v. Commonwealth, 134 S.W.3d 563, 2004 Ky. LEXIS 110 (Ky. 2004).
Evidence that defendant owned a vehicle, was operating the vehicle, and was the sole occupant of the vehicle in which a piece of paper was found was sufficient circumstantial evidence to permit an inference that defendant was the owner of the piece of paper. Dixon v. Commonwealth, 149 S.W.3d 426, 2004 Ky. LEXIS 272 (Ky. 2004).
As no evidence identified a 9-mm pistol allegedly found in defendant's vehicle nine (9) days after a robbery as the pistol used in the robbery, evidence concerning the pistol was not to be admitted upon defendant's retrial unless additional identification evidence was produced. Gerlaugh v. Commonwealth, 156 S.W.3d 747, 2005 Ky. LEXIS 46 (Ky. 2005).
Facts did not meet the criteria to establish a lost will and a trial court did not err in refusing to allow decedent's daughters to introduce a purported prior will of the decedent; the purported will was an unsigned, unwitnessed will found by the daughters'  attorney in his files and the daughters, by their own admission, could not have anyone authenticate the copy or even testify that the original was ever signed. Graham v. Fulkerson, 187 S.W.3d 324, 2005 Ky. App. LEXIS 279 (Ky. Ct. App. 2005).
Trial court did not err in admitting evidence of drug ledgers in a case where defendant was charged with drug offenses; although defendant contended that expert testimony regarding handwriting was necessary to authenticate the writing in the ledgers, KRE 901(b)(4) provided that circumstantial evidence could be used to connect a writing to its alleged author and such circumstantial evidence was provided by the Commonwealth. Brooks v. Commonwealth, 217 S.W.3d 219, 2007 Ky. LEXIS 65 (Ky. 2007).
Commonwealth laid a proper foundation to admit a note written by juvenile defendant into evidence in his trial for terroristic threatening in the second degree under circumstances in which a deputy testified that the note was the same note he showed defendant in the principal's office, and it was the same note defendant admitted to writing in its entirety; in addition, the principal testified that defendant admitted to him that he was the author of the note in question. Finally, the trial judge carefully examined the actual note in question, and found no apparent erasures or other physical changes. S.D.O. v. Commonwealth, 255 S.W.3d 517, 2008 Ky. App. LEXIS 139 (Ky. Ct. App. 2008).
Adequate circumstantial evidence existed to authenticate a writing as being authored by defendant because (1) a witness testified that a prison guard gave the witness a letter stating that it was written by defendant; (2) the letter included references to the charges facing defendant and instructions to call defendant's brother; and (3) when the witness called defendant's brother, the brother gave the witness information relating to the testimony of the witness at trial. Thus, the trial judge did not abuse the judge's discretion in allowing the admission of the letter into evidence. Sanders v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 142 (Ky. 2009), substituted opinion, 301 S.W.3d 497,  2009 Ky. LEXIS 344 (Ky. 2009).
In defendant's prosecution for first-degree robbery, a note from defendant to complainant driver given to the driver by a prison guard was properly authenticated under KRE 901(b)(4) based on circumstantial evidence including the facts that the contents of the note referred to the charges against defendant and instructed the driver to call defendant's brother. Sanders v. Commonwealth, 301 S.W.3d 497,  2009 Ky. LEXIS 344 (Ky. 2009).
Trial court was within its discretion by ruling that documents produced in discovery had not been properly authenticated under KRE 901 because the origin of the documents was a matter of pure speculation; they were provided from a former attorney's file without any indication of how or where that attorney had obtained them. Thrasher v. Durham, 313 S.W.3d 545,  2010 Ky. LEXIS 156 (Ky. 2010).
Employee's proffered letter was unsigned, undated and wholly unauthenticated, and the employee did not produce testimony or evidence of authentication as required under KRE 901, nor did he show the letter was self-authenticating under any of the provisions enumerated in KRE 902. Rossi v. CSX Transp., Inc., 357 S.W.3d 510, 2010 Ky. App. LEXIS 233 (Ky. Ct. App. 2010).
Materials attached to the Attorney General's memorandum, along with other documents cited to in his brief, were properly authenticated as they were clearly what the Attorney General claimed they were, including records obtained from the Council on Postsecondary Education (CPE) as well as materials in the public domain; the circuit court did not abuse its discretion in considering these materials. ABC, Inc. v. Commonwealth Ex Rel Conway, — S.W.3d —, 2012 Ky. App. LEXIS 156 (Ky. Ct. App. 2012), review denied and ordered not published, ABC, Inc. v. Commonwealth ex rel. Conway, — S.W.3d —, 2013 Ky. LEXIS 119 (Ky. Apr. 17, 2013).
In a prosecution for theft by deception, KRE. 901((b)(3) permitted the jury to compare defendant's signatures on documents she admitted signing and documents she had claimed were forged. Allen v. Commonwealth, 395 S.W.3d 451, 2013 Ky. LEXIS 30 (Ky. 2013).
3. — Chain of Custody.
Commonwealth's total failure to establish a chain of custody of blood sample alleged to have been taken from the victim required a reversal of the defendant's conviction for murder. Rabovsky v. Commonwealth, 973 S.W.2d 6, 1998 Ky. LEXIS 28, 77 A.L.R.5th 711 (Ky. 1998).
Even assuming that the state of the defendants' fingernails at the time of trial, which was more that one year after the murder at issue, was relevant, the codefendant could not possibly establish the necessary chain of custody to prove that the state of his fingernails, one year after the crime, was the same as that on the night of the crime. Rogers v. Commonwealth, 992 S.W.2d 183, 1999 Ky. LEXIS 32 (Ky. 1999), cert. denied, Rogers v. Kentucky, 528 U.S. 988, 120 S. Ct. 450, 145 L. Ed. 2d 366, 1999 U.S. LEXIS 7446, 68 U.S.L.W. 3310 (1999).
The chain of custody of an employee's urine sample was sufficient to permit the introduction into evidence of the results of his drug test where the chain of custody was established by various chain of custody forms which documented the handling of the sample throughout each phase of the testing process and, moreover, laboratory personnel testified as to the routine practice employed by the laboratory in handling a specimen to be tested. Mollette v. Kentucky Personnel Bd., 997 S.W.2d 492, 1999 Ky. App. LEXIS 90 (Ky. Ct. App. 1999).
A break in the chain of custody is not necessarily fatal to the admissibility of physical evidence. Grundy v. Commonwealth, 25 S.W.3d 76, 2000 Ky. LEXIS 107 (Ky. 2000).
The trial court properly allowed the introduction into evidence of a piece of concrete found in the defendant's hotel room after the assault at issue, notwithstanding that a nontestifying witness actually first discovered the concrete. Grundy v. Commonwealth, 25 S.W.3d 76, 2000 Ky. LEXIS 107 (Ky. 2000).
Commonwealth introduced sufficient evidence linking a bottle containing a cocaine residue with a similarly-described bottle defendant used to give a mixture of castor oil and milk to a child where: (1) defendant's landlord found a bottle containing a white residue in defendant's home about five (5) days after the incident, (2) the landlord put the bottle in a bag, tied it, and put it in her attic, (3) shortly before the trial, the bottle was tested and found to contain cocaine, and (4) there was no indiciation that the bottle was altered in any way. Thomas v. Commonwealth, 153 S.W.3d 772, 2004 Ky. LEXIS 275 (Ky. 2004), rehearing denied, — S.W.3d —, 2005 Ky. LEXIS 502 (Ky. Feb. 17, 2005).
The trial court did not err by refusing to suppress drug analysis/cocaine exhibits at trial based on the Commonwealth's failing to establish a proper chain of custody because the adequacy of the chain of custody was a factual question, which the jury resolved against defendant and it was unnecessary for the police to have accounted for every hand-to-hand transfer of the items. Penman v. Commonwealth, 194 S.W.3d 237, 2006 Ky. LEXIS 138 (Ky. 2006).
Following defendant's conviction of capital murder in the killing of his estranged wife, the court rejected his challenge to the admissibility of his blood-covered clothing on the basis that there were deficiencies in the chain of custody; defendant's argument lacked specificity, and there was no dispute that a detective collected the clothing evidence at the hospital following defendant's involvement in a car accident immediately following the murder and that the detective gave the clothing evidence to a fellow detective, who in turn sent it to the police lab; because there was no realistic possibility that someone could have intercepted the clothing and planted the victim's blood on it, the chain of custody was properly established. Hunt v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 292 (Ky. 2009), substituted opinion, 304 S.W.3d 15, 2009 Ky. LEXIS 346 (Ky. 2009).
Trial court did not err by denying defendant's motion to suppress lab results because there was no case law indicating that police were required to take pictures of the crime scene in order to authenticate evidence taken from the crime scene. Helphenstine v. Commonwealth, 423 S.W.3d 708, 2014 Ky. LEXIS 8 (Ky. 2014).
Trial court did not abuse its discretion in concluding that the Commonwealth had laid a proper foundation for the admission of defendant's television where the evidence showed that evidence that a detective collected the television from a pawn shop after having been informed that defendant pawned it, the testimony of two other witnesses corroborated that the television recovered from the pawn shop was the same television that was in the trailer that defendant allegedly set fore to, and the Commonwealth submitted sufficient evidence from which to find there was a reasonable probability that the television was not repaired or materially altered between the fire and trial. Ross v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 13 (Ky. 2015).
4. Computer-Generated Diagrams.
The admissibility of computer-generated diagrams is analyzed the same as diagrams drawn by hand or photographically created; that is, computer-generated diagrams have to be relevant, are subject to exclusion for prejudice, are subject to the trial court's discretion over the mode and order of the presentation of evidence, and have to be authenticated by testimony of a witness that he or she has personal knowledge of the diagram's subject matter and the diagram is accurate. Gosser v. Commonwealth, 31 S.W.3d 897, 2000 Ky. LEXIS 158 (Ky. 2000).
5. Telephone Conversations.
Testimony by an attorney, who claimed that a murder victim contacted her office and spoke to her secretary about a divorce within three (3) weeks of her death, was not admissible where (1) there was no authentication that the person who made the statements was the victim, and (2) her testimony constituted impermissible double hearsay. Crowe v. Commonwealth, 38 S.W.3d 379, 2001 Ky. LEXIS 18 (Ky. 2001).
In a capital murder case, a recording of a victim's 911 calls was properly authenticated, under KRE 901(b)(6)(A) because, although the calls could not be authenticated when the victim first called, when the 911 operator called the victim back at the telephone number listed for the address the victim gave and recognized the person who answered as the same person the operator had just spoken to, this was sufficient to authenticate both calls. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
6. Voice Identification.
Subdivision (b)(5) did not apply to a telephone conversation which allegedly occurred between an attorney's secretary and a murder victim because the secretary did not know the victim, did not recognize her voice, and was otherwise unable to connect the voice with the victim. Crowe v. Commonwealth, 38 S.W.3d 379, 2001 Ky. LEXIS 18 (Ky. 2001).
Defendant's argument that an attorney, a Caucasian, may not have been able adequately to distinguish African-American voices (such as a gang member's and defendant's) was a factor that went to the weight to be given the attorney's identification of defendant's voice, not its admissibility. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
Voice on tapes was properly authenticated as defendant's under KRE 901(b)(5). An attorney had heard defendant's voice before and could express his opinion that the voice was defendant's, and a second person on the tape answered to the name “Wee Wee,” which was one of defendant's nicknames; it was up to the jury to determine what weight to give the attorney's testimony. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
6.5. Photographs
Photographs depicting the sweater on defendant's person and draped over the truck were admitted in error because The Commonwealth admitted that they depicted defendant and the crime scene after they were altered by the inclusion of the sweater. Mitchell v. Commonwealth, 423 S.W.3d 152, 2014 Ky. LEXIS 16 (Ky. 2014).
7. Electronic Messages.
Several electronic messages were properly admitted where each item was introduced through and identified by the person who sent or received each messages, and thus, they were properly authenticated. Kays v. Commonwealth, 505 S.W.3d 260, 2016 Ky. App. LEXIS 177 (Ky. Ct. App. 2016).
Rule 902.  Self-authentication.
Text
Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:
 	(1)  Domestic public documents under seal.  A document bearing a seal purporting to be that of the United States, or of any state, district, Commonwealth, territory, or insular possession thereof, or the Panama Canal Zone, or the Trust Territory of the Pacific Islands, or of a political subdivision, department, officer, or agency thereof, and a signature purporting to be an attestation or execution.
 	(2)  Domestic public documents not under seal.  A document purporting to bear the signature in the official capacity of an officer or employee of any entity included in paragraph (1) of this rule, having no seal, if a public officer having a seal and having official duties in the district or political subdivision of the officer or employee certifies under seal that the signer has the official capacity and that the signature is genuine.
 	(3)  Foreign public documents.  A document purporting to be executed, or attested in an official capacity by a person authorized by the laws of a foreign country to make the execution or attestation, and accompanied by a final certification as to the genuineness of the signature of official position:
 		(A)  Of the executing or attesting person; or
 		(B)  Of any foreign official whose certificate of genuineness of signature and official position relates to the execution or attestation.
A final certification may be made by a secretary of embassy or legation, consul general, consul, vice consul, or consular agent of the United States, or a diplomatic or consular official of the foreign country assigned or accredited to the United States. If reasonable opportunity has been given to all parties to investigate the authenticity and accuracy of official documents, the court may, for good cause shown, order that they be treated as presumptively authentic without final certification or permit them to be evidenced by an attested summary with or without final certification.
 	(4)  Official records.  An official record or an entry therein, when admissible for any purpose, may be evidenced by an official publication thereof or by a copy attested by an official having the legal custody of the record. If the office in which the record is kept is outside the Commonwealth of Kentucky, the attested copy shall be accompanied by a certificate that the official attesting to the accuracy of the copy has the authority to do so. The certificate accompanying domestic records (those from offices within the territorial jurisdiction of the United States) may be made by a judge of a court of record of the district or political subdivision in which the record is kept, authenticated by the seal of the court, or may be made by any public officer having a seal of office and having official duties in the district or political subdivision in which the record is kept, authenticated by the seal of office. The certificate accompanying foreign records (those from offices outside the territorial jurisdiction of the United States) may be made by a secretary of embassy or legation, consul general, consul, vice consul, or consular agent or by any officer in the foreign service of the United States stationed in the foreign state or country in which the record is kept, and authenticated by the seal of office. A written statement prepared by an official having the custody of a record that after diligent search no record or entry of a specified tenor is found to exist in the records of the office, complying with the requirements set out above, is admissible as evidence that the records of the office contain no such record of entry.
 	(5)  Official publications.  Books, pamphlets, or other publications purporting to be issued by public authority.
 	(6)  Books, newspapers, and periodicals.  Printed materials purporting to be books, newspapers, or periodicals.
 	(7)  Trade inscriptions and the like.  Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin.
 	(8)  Acknowledged documents.  Documents accompanied by a certificate of acknowledgement executed in the manner provided by law before a notary public or other officer authorized by law to take acknowledgements.
 	(9)  Commercial paper and related documents.  Commercial paper, signatures thereon, and documents relating thereto to the extent provided by the general commercial law.
 	(10)  Documents which self-authenticate by the provisions of statutes or other rules of evidence.  Any signature, document, or other matter which is declared to be presumptively genuine by Act of Congress or the General Assembly of Kentucky or by rule of the Supreme Court of Kentucky.
 	(11)  Business records. 
 		(A)  Unless the sources of information or other circumstances indicate lack of trustworthiness, the original or a duplicate of a record of regularly conducted activity within the scope of KRE 803(6) or KRE 803(7), which the custodian thereof certifies:
 		 	(i)  Was made, at or near the time of the occurrence of the matters set forth, by (or from information transmitted by) a person with knowledge of those matters;
 		 	(ii)  Is kept in the course of the regularly conducted activity; and
 		 	(iii)  Was made by the regularly conducted activity as a regular practice.
 		(B)  A record so certified is not self-authenticating under this paragraph unless the proponent makes an intention to offer it known to the adverse party and makes it available for inspection sufficiently in advance of its offer in evidence to provide the adverse party with a fair opportunity to challenge it.
 		(C)  As used in this paragraph “certifies” means, with respect to a domestic record, a written declaration under oath subject to the penalty of perjury, and, with respect to a foreign record, a written declaration which, if falsely made, would subject the maker to criminal penalty under the laws of that country. The certificate relating to a foreign record must be accompanied by a final certification as to the genuineness of the signature and official position:
 		 	(i)  Of the individual executing the certificate; or
 		 	(ii)  Of any foreign official who certifies the genuineness of signature and official position of the executing individual or is the last in a chain of certificates that collectively certify the genuineness of signature and official position of the executing individual.
A final certification must be made by a secretary of embassy or legation, consul general, consul, vice consul, or consular agent or by an officer in the foreign service of the United States stationed in the foreign state or country in which the record is kept, and authenticated by the seal of office.
History
(Enact. Acts 1990, ch. 88, § 63; amend. 1992, ch. 324, § 24, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
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NOTES TO DECISIONS
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 	2. 	Transportation Cabinet's Driving History.
 	3. 	Mug Shots and Fingerprints.
 	4. 	Authentication of Self-Authenticating Documents.
1. Comparison with Original Documents.
The events surrounding the passage and veto of a 1980 senate bill could have been established, if at all, only by adducing proof from an appropriate official of each of the offices involved to show that the copies of the relevant documents in the record had been compared with the originals and that the copies were accurate. Munn v. Commonwealth, 889 S.W.2d 49, 1994 Ky. App. LEXIS 146 (Ky. Ct. App. 1994).
2. Transportation Cabinet's Driving History.
The use of certified copy of driver's driving history from the Transportation Cabinet is sufficient evidence of suspension or revocation of operator's license for the purpose of prosecution under KRS 186.620(2) and satisfies the authentication requirement of KRE, Rule 902. Commonwealth v. Duncan, 939 S.W.2d 336, 1997 Ky. LEXIS 30 (Ky. 1997).
3. Mug Shots and Fingerprints.
Notarized copies of mug shots and fingerprints from the State of Colorado were properly admitted as evidence of prior convictions and did not require further authentication. Young v. Commonwealth, 968 S.W.2d 670, 1998 Ky. LEXIS 82 (Ky. 1998), overruled in part, Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
4. Authentication of Self-Authenticating Documents.
KRE 902(1) and (4) require the certification or attestation of even self-authenticating documents, including records of convictions and probation in another state. Merriweather v. Commonwealth, 99 S.W.3d 448, 2003 Ky. LEXIS 39 (Ky. 2003).
In a capital murder case, defendant's Department of Defense Form 214, reflecting his discharge from the United States Army, was properly authenticated despite the fact that it was neither certified nor attested and was not introduced by the custodian of the record because, as an official record, it was self-authenticating, under KRE 902(4), as it was an original document. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
Business records, including medical records from out of state hospitals, must be authenticated by a live foundation witness or meet one of the foundation exceptions listed in KRE 803(6), namely, KRS 422.300, another statutory exception, or KRE 902(11). Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
Since KRS 422.300 did not apply to a rape victim's medical records from an out-of-state hospital, and the certification attached to the records did not comply with KRE 902(11), the records were not admissible. Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
Employee's proffered letter was unsigned, undated and wholly unauthenticated, and the employee did not produce testimony or evidence of authentication as required under KRE 901, nor did he show the letter was self-authenticating under any of the provisions enumerated in KRE 902. Rossi v. CSX Transp., Inc., 357 S.W.3d 510, 2010 Ky. App. LEXIS 233 (Ky. Ct. App. 2010).
In an arson trial, defendant was not entitled to introduce, as a business report, documentation of lightning strikes in the area because the report did not comply with KRE 803(6), 902(11), in that there was no certification that the recordings were made by a person. The data reported by sensors was more akin to information governed by KRE 702. Lukjan v. Commonwealth, 358 S.W.3d 33, 2012 Ky. App. LEXIS 5 (Ky. Ct. App. 2012).
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Rule 903.  Subscribing witness' testimony unnecessary.
Text
The testimony of a subscribing witness is not necessary to authenticate a writing unless required by the laws of the jurisdiction whose laws govern the validity of the writing.
History
(Enact. Acts 1990, ch. 88, § 64; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
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Rule 1001.  Definitions.
Text
For purposes of this article the following definitions are applicable:
 	(1)  Writings and recordings.  “Writings” and “recordings” consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.
 	(2)  Photographs.  “Photographs” include still photographs, X-ray films, video tapes, and motion pictures.
 	(3)  Original.  An “original” of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An “original” of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an “original.”
 	(4)  Duplicate.  A “duplicate” is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic rerecording, or by chemical reproduction, or by other equivalent technique which accurately reproduces the original.
History
(Enact. Acts 1990, ch. 88, § 65; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited: Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
NOTES TO DECISIONS
1. Video.
In a medical negligence action, the trial court did not abuse its discretion in admitting a videotape of an ultrasound done during the course of the patient's pregnancy to be shown to the jury during the patient's testimony, as: (1) the video was properly authenticated; (2) the video was relevant; and (3) the probative value was not substantially outweighed by the danger of undue prejudice, confusion of the issues, or misleading the jury. Woolum v. Hillman, — S.W.3d —, 2008 Ky. App. LEXIS 138 (Ky. Ct. App. 2008), aff'd, 329 S.W.3d 283, 2010 Ky. LEXIS 262 (Ky. 2010).
Rule 1002.  Requirement of original.
Text
To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules, in other rules adopted by the Kentucky Supreme Court, or by statute.
History
(Enact. Acts 1990, ch. 88, § 66; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited: Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
NOTES TO DECISIONS
1. Evidence Admissible.
Trial court did not err in a medical malpractice action in admitting a patient's copy of x-rays that were taken in 1993 because the original x-rays had been lost or destroyed, or were not otherwise obtainable. Savage v. Three Rivers Med. Ctr., 390 S.W.3d 104, 2012 Ky. LEXIS 159 (Ky. 2012).
Motion to suppress evidence was not warranted based on the best evidence rule in a case where an arresting officer's in-car video tape was unavailable. The arresting officer was able to testify as to his personal knowledge and be cross-examined; as such, the officer was not interpreting the video or seeking to prove the content thereof. Bessinger v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 188 (Ky. Ct. App. 2014).
Rule 1003.  Admissibility of duplicates.
Text
A duplicate is admissible to the same extent as an original unless:
 	(1)  A genuine question is raised as to the authenticity of the original; or
 	(2)  In the circumstances it would be unfair to admit the duplicate in lieu of the original.
History
(Enact. Acts 1990, ch. 88, § 67; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS
1. Evidence Admissible.
Trial court did not err in a medical malpractice action in admitting a patient's copy of x-rays that were taken in 1993 because the original x-rays had been lost or destroyed, or were not otherwise obtainable. Savage v. Three Rivers Med. Ctr., 390 S.W.3d 104, 2012 Ky. LEXIS 159 (Ky. 2012).
Rule 1004.  Admissibility of other evidence of contents.
Text
The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if:
 	(1)  Originals lost or destroyed.  All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith;
 	(2)  Original not obtainable.  No original can be obtained by any available judicial process or procedure; or
 	(3)  Original in possession of opponent.  At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing.
History
(Enact. Acts 1990, ch. 88, § 68; amend. 1992, ch. 324, § 25, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS
1. Evidence Admissible.
Trial court did not err in a medical malpractice action in admitting a patient's copy of x-rays that were taken in 1993 because the original x-rays had been lost or destroyed, or were not otherwise obtainable. Savage v. Three Rivers Med. Ctr., 390 S.W.3d 104, 2012 Ky. LEXIS 159 (Ky. 2012).
Trial court erred by excluding certain witness testimony describing the contents of a destroyed surveillance videotape because the court concluded, pursuant to this rule and KRE. 402, that the testimony of the detective and anyone else who viewed the videotape was admissible other evidence of the contents of the destroyed videotape. Defendant did not challenge the Commonwealth's representation that the videotape had been destroyed and there was nothing in the record to suggest that the Commonwealth engaged in bad faith with regard to the videotape. Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
Admission of witness testimony describing the contents of a destroyed surveillance videotape would not violate defendant's right to a fair trial because the testimony was admissible under this rule and KRE. 402, and the standards that informed those rules provided adequate safeguards against their being applied arbitrarily in violation of Ky. Const. § 2. Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
Rule 1005.  Public records.
Text
The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed with a governmental agency, either federal, state, county, or municipal, in a place where official records or documents are ordinarily filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with KRE 902 or testified to be correct by a witness who has compared it with the original. If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.
History
(Enact. Acts 1990, ch. 88, § 69; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS

 	1. 	Accurate Copies.
 	2. 	Certified copies.
1. Accurate Copies.
The events surrounding the passage and veto of a 1980 senate bill could have been established, if at all, only by adducing proof from an appropriate official of each of the offices involved to show that the copies of the relevant documents in the record had been compared with the originals and that the copies were accurate. Munn v. Commonwealth, 889 S.W.2d 49, 1994 Ky. App. LEXIS 146 (Ky. Ct. App. 1994).
2. Certified copies.
Certified copies of the defendant's prior conviction were properly introduced into evidence, notwithstanding the defendant's contention that they could only be introduced by the circuit court clerk of the county in which the convictions occurred, as the certification of a copy rendered it self-authenticating and, therefore, a testimonial declaration of its verity was unnecessary. Skimmerhorn v. Commonwealth, 998 S.W.2d 771, 1998 Ky. App. LEXIS 93 (Ky. Ct. App. 1998), modified, 1998 Ky. App. LEXIS 135 (Ky. Ct. App. Dec. 4, 1998).
Rule 1006.  Summaries.
Text
The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. A party intending to use such a summary must give timely written notice of his intention to use the summary, proof of which shall be filed with the court. The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place. The court may order that they be produced in court.
History
(Enact. Acts 1990, ch. 88, § 70; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Rule 1007.  Testimony or written admission of party.
Text
Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party's written admission, without accounting for the nonproduction of the original.
History
(Enact. Acts 1990, ch. 88, § 71; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

NOTES TO DECISIONS
1. Evidence Properly Admitted.
In defendant's trial on forgery charges, the trial court properly permitted the victim to testify that his power of attorney did not grant defendant control over an account on which defendant allegedly forged checks; defendant's trial testimony affirming the victim's recitation of the contents of his power of attorney permitted the victim's testimony pursuant to KRE 1007. Johnson v. Commonwealth, 231 S.W.3d 800, 2007 Ky. App. LEXIS 289 (Ky. Ct. App. 2007).
Rule 1008.  Functions of court and jury.
Text
When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of KRE 104. However, when an issue is raised:
 	(a)  Whether the asserted writing ever existed;
 	(b)  Whether another writing, recording, or photograph produced at the trial is the original;
 	(c)  Whether other evidence of contents correctly reflects the contents,
the issue is for the trier to fact to determine as in the case of other issues of fact.
History
(Enact. Acts 1990, ch. 88, § 72; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited: Commonwealth v. Newkirk, — S.W.3d —, 2014 Ky. App. Unpub. LEXIS 1048 (Ky. Ct. App. 2014).
NOTES TO DECISIONS
1. Contract.
Jury found convincing appellee's evidence related to the existence and terms of the non-competition agreement and that a written contract did exist, and thus the statute of frauds was satisfied. Alph C. Kaufman, Inc. v. Cornerstone Indus. Corp., — S.W.3d —, 2017 Ky. App. LEXIS 46 (Ky. Ct. App. 2017).
ARTICLE XI.
MISCELLANEOUS RULES
Rule 1101.  Applicability of rules. 
Rule 1102.  Amendments. 
Rule 1103.  Evidence Rules Review Commission. 
Rule 1104.  Use of official commentary. 
Rule 1101.  Applicability of rules.
Text
(a)  Courts.  These rules apply to all the courts of this Commonwealth in the actions, cases, and proceedings and to the extent hereinafter set forth.
(b)  Proceedings generally.  These rules apply generally to civil actions and proceedings and to criminal cases and proceedings, except as provided in subdivision (d) of this rule.
(c)  Rules on privileges.  The rules with respect to privileges apply at all stages of all actions, cases, and proceedings.
(d)  Rules inapplicable.  The rules (other than with respect to privileges) do not apply in the following situations:
 	(1)  Preliminary questions of fact.  The determination of questions of fact preliminary to admissibility of evidence when the issue is to be determined by the court under KRE 104.
 	(2)  Grand jury.  Proceedings before grand juries.
 	(3)  Small claims.  Proceedings before the small claims division of the District Courts.
 	(4)  Summary contempt proceedings.  Contempt proceedings in which the judge is authorized to act summarily.
 	(5)  Miscellaneous proceedings.  Proceedings for extradition or rendition; preliminary hearings in criminal cases; sentencing by a judge; granting or revoking probation; issuance of warrants for arrest, criminal summonses, and search warrants; and proceedings with respect to release on bail or otherwise.
History
(Enact. Acts 1990, ch. 88, § 73; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Cited:  White v. Commonwealth, 132 S.W.3d 877, 2003 Ky. App. LEXIS 341 (Ky. Ct. App. 2003); Bowling v. Lexington-Fayette Urban County Gov't, 172 S.W.3d 333, 2005 Ky. LEXIS 186 (Ky. 2005); Penman v. Commonwealth, 194 S.W.3d 237, 2006 Ky. LEXIS 138 (Ky. 2006); Delahanty v. Commonwealth Ex Rel. Maze, 295 S.W.3d 136, 2009 Ky. App. LEXIS 124 (Ky. Ct. App. 2009).
NOTES TO DECISIONS

 	1. 	Applicability.
 	2. 	Presentence Report.
1. Applicability.
KRS 17.570 is consistent with the Kentucky Rules of Evidence, as the rules pertaining to hearsay are not applicable in similar types of proceedings. Hall v. Commonwealth, — S.W.3d —, 2000 Ky. App. LEXIS 72 (Ky. Ct. App. 2000), aff'd in part, rev'd in part, Hyatt v. Commonwealth, 72 S.W.3d 566, 2002 Ky. LEXIS 18 (Ky. 2002).
Sentencing court did not err in allowing hearsay testimony or testimony concerning police surveillance, which included comments on alleged criminal activity at defendant's home, because the Kentucky Rules of Evidence did not apply at sentencing by a judge. Snodgrass v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 709 (Ky. Ct. App. 2017).
2. Presentence Report.
Presentence report which included the results of a test which determined the risk of future sexual recidivism was admissible as evidence pursuant to KRE 1101(d)(5), which provided that the rules of evidence did not apply to sentencing by a judge. Douglas v. Commonwealth, 83 S.W.3d 462, 2001 Ky. LEXIS 144 (Ky. 2001), rehearing denied, modified, 83 S.W.3d 462, 2002 Ky. LEXIS 169 (Ky. 2002).
Rule 1102.  Amendments.
Text
(a)  Supreme Court.  The Supreme Court of Kentucky shall have the power to prescribe amendments or additions to the Kentucky Rules of Evidence. Amendments or additions shall not take effect until they have been reported to the Kentucky General Assembly by the Chief Justice of the Supreme Court at or after the beginning of a regular session of the General Assembly but not later than the first day of March, and until the adjournment of that regular session of the General Assembly; but if the General Assembly within that time shall by resolution disapprove any amendment or addition so reported it shall not take effect. The effective date of any amendment or addition so reported may be deferred by the General Assembly to a later date or until approved by the General Assembly. However, the General Assembly may not disapprove any amendment or addition or defer the effective date of any amendment or addition that constitutes rules of practice and procedure under Section 116 of the Kentucky Constitution.
(b)  General Assembly.  The General Assembly may amend any proposal reported by the Supreme Court pursuant to subdivision (a) of this rule and may adopt amendments or additions to the Kentucky Rules of Evidence not reported to the General Assembly by the Supreme Court. However, the General Assembly may not amend any proposals reported by the Supreme Court and may not adopt amendments or additions to the Kentucky Rules of Evidence that constitute rules of practice and procedure under Section 116 of the Constitution of Kentucky.
(c)  Review of proposals for change.  Neither the Supreme Court nor the General Assembly should undertake to amend or add to the Kentucky Rules of Evidence without first obtaining a review of proposed amendments or additions from the Evidence Rules Review Commission described in KRE 1103.
History
(Enact. Acts 1990, ch. 88, § 74; amend. 1992, ch. 324, § 26, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Kentucky Law Journal.
Lawson, Modifying the Kentucky Rules of Evidence—A Separation of Powers Issue, 88 Ky. L.J. 525 (1999-2000).
Cited in Manns v. Commonwealth, 80 S.W.3d 439, 2002 Ky. LEXIS 114 (Ky. 2002).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Exceeded Authority.
1. In General.
The marital privilege, which courts construe strictly and narrowly, is inapplicable in a case regarding an abused, neglected, or dependent child; thus, neither a husband charged with third degree sodomy against a fourteen-year old girl, nor his wife, who reported the act to the police, could claim the marital privilege. KRS 620.050 does not conflict with KRE 504, nor does its application violate KRE 1102. Mullins v. Commonwealth, 956 S.W.2d 210, 1997 Ky. LEXIS 147 (Ky. 1997).
2. Exceeded Authority.
The court of appeals exceeded its authority when it recognized a “police surveillance privilege,” under which it permitted the prosecution to refuse to provide the defense with information about the mechanics of a tape recorder used during a drug sting operation since KRE 1102 and 1103 allow only the supreme court to amend or add rules of evidence. Weaver v. Commonwealth, 955 S.W.2d 722, 1997 Ky. LEXIS 136, 67 A.L.R.5th 691 (Ky. 1997).
Rule 1103.  Evidence Rules Review Commission.
Text
(a)  The Chief Justice of the Supreme Court or a designated justice shall serve as chairman of a permanent Evidence Rules Review Commission which shall consist of the Chief Justice or a designated justice, one (1) additional member of the judiciary appointed by the Chief Justice, the chairman of the Senate Judiciary Committee, the chairman of the House Judiciary Committee, a member of the Board of Governors of the Kentucky Bar Association appointed by the President of the Kentucky Bar Association, and five (5) additional members of the Kentucky bar appointed to four (4) year terms by the Chief Justice.
(b)  The Evidence Rules Review Commission shall meet at the call of the Chief Justice or a designated justice for the purpose of reviewing proposals for amendment or addition to the Kentucky Rules of Evidence, as requested by the Supreme Court or General Assembly pursuant to KRE 1102. The Commission shall act promptly to assist the Supreme Court or General Assembly and shall perform its review function in furtherance of the ideals and objectives described in KRE 102.
History
(Enact. Acts 1990, ch. 88, § 75; amend. 1992, ch. 324, § 27, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992; amend. effective May 1, 2007.)
Annotations

Kentucky Bench & Bar.
Trial Practice: Evidence Rules Commission, Vol. 68, No. 4, July 2004, Ky. Bench & Bar 5.
NOTES TO DECISIONS
1. Exceeded Authority.
The Court of Appeals exceeded its authority when it recognized a “police surveillance privilege,” under which it permitted the prosecution to refuse to provide the defense with information about the mechanics of a tape recorder used during a drug sting operation since KRE 1102 and 1103 allow only the Supreme Court to amend or add Rules of Evidence. Weaver v. Commonwealth, 955 S.W.2d 722, 1997 Ky. LEXIS 136, 67 A.L.R.5th 691 (Ky. 1997).
Rule 1104.  Use of official commentary.
Text
The commentary accompanying the Kentucky Rules of Evidence may be used as an aid in construing the provisions of the Rules, but shall not be binding upon the Court of Justice.
History
(Enact. Acts 1990, ch. 88, § 76; amend. 1992, ch. 324, § 28, effective July 1, 1992; renum. 1992, ch. 324, § 34, effective July 1, 1992.)
Annotations

Cited:  Whitaker v. Commonwealth, 895 S.W.2d 953, 1995 Ky. LEXIS 21 (Ky. 1995).
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PREAMBLE
Text
These rules as enacted by Acts 1962, ch. 234 contained the following preamble,
“The Criminal Code Committee, established by the general assembly for the purpose of improving criminal procedure in the courts of the commonwealth, having reported its recommendations to the Legislative Research Commission, the commission having approved the recommendations and formulated plans for their execution, and the Court of Appeals being in accord with these plans, the general assembly establishes this revised procedure in criminal cases, doing so on the following principle, finding and declaration of policy and purpose:
The constitution of the commonwealth of Kentucky vests the judicial power of the commonwealth, except impeachment, in the Court of Appeals and the constitutional courts, and in prohibiting the establishment of other courts, manifest an intention to vest this power in the judicial department more exclusively than was indicated by the previous constitution; and it is recognized that the vesting of judicial power carries with it the authority to regulate judicial proceedings where the constitution does not specifically authorize the exercise of some part of that power by another department;
The general assembly finds that, although rules developed under the third constitution by the legislature have governed criminal proceedings as a matter of comity on the part of the courts since that time, the administration of civil justice under rules of procedure promulgated by the judicial department subsequent to revision of civil procedure in 1952 has demonstrated the merit of having procedural rules promulgated by the department responsible for their proper functioning;
It is therefore declared to be the policy of the general assembly, insofar as the legislative department is empowered to express policy on matters of judicial procedure, that prescription of rules governing details of procedure will be left to the discretion of the judicial department after the effective date of this act; and
It is further declared that the purpose of this act is to abolish the Code of Practice in Criminal Cases, and to put in statute form provisions of that code relating to subjects not properly within the scope of judicial rule-making, and to revise those and related statutes so as to reflect current legislative policy in matters governed by them; to prescribe a better expression of current legislative policy for those matters in which both legislative and judicial discretion are involved; and to complement this purpose by prescribing a set of revised procedural rules consistent with that purpose for the governance of criminal proceedings, but subject to the rule-making authority of the Court of Appeals.
The rules in this section (Acts 1962, chapter 234) are prescribed in accordance with the principle, finding and declaration contained in the preamble to this act, and with modifications thereof shall be known as the Rules of Criminal Procedure, and may be cited by the abbreviation, “RCr” or by the full title.
I.
GENERAL PROVISIONS
Rule 1.02.  Title and scope of Rules. 
Rule 1.04.  Purpose and construction. 
Rule 1.06.  Definitions. 
Rule 1.08.  Papers — Form, filing, service. 
Rule 1.10.  Time. 
Rule 1.02.  Title and scope of Rules.
Text
(1)  The title of these Rules is Kentucky Rules of Criminal Procedure. They may be cited as such, or as the Criminal Rules, or by the abbreviation “RCr.”
(2)  These Rules govern procedure and practice in all criminal proceedings in the Court of Justice. To the extent that they are not inconsistent with these Rules, the regulations, administrative procedures, and manuals published by the Administrative Office of the Courts upon authorization of the Supreme Court relating to internal policy and administration within the Court of Justice shall have the same effect as if incorporated in the Rules.
History
(Amended October 4, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Law Journal.
Bird, The Representation of Indigent Criminal Defendants in Kentucky, 53 Ky. L.J. 478 (1965).
Opinions of Attorney General. KRS 70.075 is in reality a “duty” or “functional” statute embracing the interrelated work of the circuit clerk and the sheriff, although it is supportive of the procedural functions of the clerk and sheriff in the issuance and service of process. Clerk's manual rule permitting the clerk's delivering a process to the party to deliver to the sheriff is in conflict with and a circumvention of KRS 70.075. Thus, the clerk's manual rule must give way to the dictates of KRS 70.075. Moreover the clerk's manual transcends the matter of “internal policy and administration” as expressed in section (2) of this rule. OAG 85-110.
Cited:  Commonwealth v. Messex, 736 S.W.2d 341, 1987 Ky. LEXIS 242 (Ky. 1987); Fugett v. Commonwealth, 250 S.W.3d 604, 2008 Ky. LEXIS 111 (Ky. 2008); Spencer v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 123 (Ky. Ct. App. 2013).
Rule 1.04.  Purpose and construction.
Text
The Rules of Criminal Procedure are intended to provide for a just determination of every criminal proceeding. They shall be construed to secure simplicity in procedure, fairness in administration and the elimination of unjustifiable expense and delay.
Annotations

Cited:  Commonwealth v. Arnette, 701 S.W.2d 407, 1985 Ky. LEXIS 296 (Ky. 1985); Commonwealth v. Pevely, 759 S.W.2d 822, 1988 Ky. App. LEXIS 162 (Ky. Ct. App. 1988); Dean v. Commonwealth, 777 S.W.2d 900, 1989 Ky. LEXIS 77 (Ky. 1989); West v. Commonwealth, 887 S.W.2d 338, 1994 Ky. LEXIS 102 (Ky. 1994); Spencer v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 123 (Ky. Ct. App. 2013).
NOTES TO DECISIONS
1. Grand Juries.
Contrary to the claims of a defendant's whose criminal indictment was dismissed, a grand jury proceeding is not a proceeding subject to stay pending the determination of competency; the grand jury can proceed without that determination. Commonwealth v. Yelder, 88 S.W.3d 435, 2002 Ky. App. LEXIS 2161 (Ky. Ct. App. 2002).
Rule 1.06.  Definitions.
Text
As used in those Rules, unless the context indicates otherwise:
 	(a)  “Judge” means any judge or justice of the Court of Justice or a trial commissioner of the district court acting under the authority of SCR 5.030.
 	(b)  “Attorney for the Commonwealth” means the Attorney-General, the Commonwealth's Attorney, County Attorney, or special prosecutor, exercising functions assigned to them by law, and an authorized assistant of any of them.
 	(c)  “Court” means both the circuit and district court. Wherever a court is named by its title the rule shall apply to that court alone.
History
(Amended October 14, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981.)
Annotations

Opinions of Attorney General. In cases which originate in the city police court as an examining court and are subsequently presented to the county grand jury, the city prosecutor of a city of the third class has no authority to attend the grand jurors as attorney for the Commonwealth. OAG 67-4.
Where there was a vacancy in the office of county attorney, an attorney appointed by order as legal adviser to the fiscal court would not qualify as an “attorney for the Commonwealth.” OAG 70-650.
Neither a city attorney nor any member of his law firm can ethically represent alleged criminals in the courts of the county in which the city is located. OAG 71-444.
Cited: Cole v. Commonwealth, 441 S.W.2d 160, 1969 Ky. LEXIS 306 (Ky. 1969); Commonwealth v. Messex, 736 S.W.2d 341, 1987 Ky. LEXIS 242 (Ky. 1987).
Rule 1.08.  Papers — Form, filing, service.
Text
(1)  All pleadings and papers, other than exhibits and printed briefs, filed in the courts shall be typewritten in black ink on unglazed white paper 8½ by 11 inches in dimension, leaving at least a double space between lines, and shall be clearly readable. This requirement shall not apply to computer print-outs or similar reproductions prescribed by the Administrative Office of the Courts for use in the district court, nor shall it apply to those papers filed by a party pro se.
(2)  Whenever these Rules do not specify the manner of filing and service of papers the following shall apply:
 	(a)  Every order required by its terms to be served, every paper relating to discovery required to be served upon a party unless the court otherwise orders, every written motion other than one that may be heard ex parte, and every written notice, appearance, demand, designation of record on appeal, and similar papers shall be served upon each party.
 	(b)  Whenever under these Rules service is required or permitted to be made upon a party represented by an attorney, the service shall be made upon the attorney unless service upon the party himself or herself is ordered by the court. Service upon the attorney or upon a party shall be made by delivering a copy to him or her or by mailing it to him or her at his or her last known address or, if no address is known, by leaving it with the clerk of the court. Delivery of a copy within this rule means handing it to the attorney or to the party; or leaving it at his or her office with the person in charge thereof; or, if there is no one in charge, leaving it in a conspicuous place therein; or, if the office is closed or the person to be served has no office, leaving it at his or her dwelling house or usual place of abode with some person of suitable age and discretion then residing therein. Service by mail is complete upon mailing.
 	(c)  Whenever any pleading or other paper is served under subparagraphs (a) and (b), proof of the time and manner of such service shall be filed before action is to be taken thereon by the court or the parties. Proof may be by certificate of a member of the bar of the court or by affidavit of the person who served the papers, or by any other proof satisfactory to the court.
 	(d)  (i)  All papers required to be served upon a party shall be filed with the court either before service or within a reasonable time thereafter.
 		(ii)  The filing of papers with the court as required by these Rules shall be made by filing them with the clerk of the court, except that the judge may permit the papers to be filed with him or her, in which event the judge shall note thereon the filing date and forthwith transmit them to the office of the clerk.
 		(iii)  The clerk shall endorse upon every paper filed in an action the date of its filing. Such endorsement shall constitute the filing of the pleading or other paper, and no order of court shall be required.
History
(Amended October 14, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cited:  Commonwealth v. Wilson, 610 S.W.2d 896, 1980 Ky. App. LEXIS 402 (Ky. Ct. App. 1980).
Rule 1.10.  Time.
Text
Whenever these Rules do not provide otherwise with respect to time, the following shall apply:
 	(a)  In computing any period of time prescribed or allowed by these Rules, by order of court or by any applicable statute, the day of the act, event or default after which the designated period of time begins to run is not to be included. The last day of the period so computed is to be included unless it is a Saturday, a Sunday or a legal holiday. When the period of time prescribed or allowed is less than seven (7) days, intermediate Saturdays, Sundays and legal holidays shall be excluded in the computation.
 	(b)  Whenever by statute, by these Rules or by a notice given thereunder, or by order of court an act is required or allowed to be done at or within a specified time, the court for cause shown may, at any time in its discretion, (i) with or without motion or notice order the period enlarged if request therefor is made before the expiration of the period originally prescribed or as extended by a previous order, or (ii) upon motion made after the expiration of the specified period, permit the act to be done if the failure to act was the result of excusable neglect.
 	(c)  (i)  A written motion, other than one which may be heard ex parte, and notice of the hearing thereof shall be served a reasonable time before the time specified for the hearing unless a specific period is fixed by these Rules or by order of the court. Such an order may for cause shown be made on ex parte application.
 		(ii)  When a motion is supported by affidavit, the affidavit shall be served with the motion; and, except as otherwise provided in Rule 10.08, opposing affidavits may be served not later than one (1) day before the hearing unless the court permits them to be served at some other time.
 	(d)  Whenever a party has the right or is required to do some act or take some proceedings within a prescribed period after the service of a notice or other paper upon him and the notice or paper is served upon him by mail, three (3) days shall be added to the prescribed period.
 	(e)  The time for a motion for a new trial or for taking an appeal or cross-appeal shall not be extended. The time for certification of the record on appeal shall not be extended except as provided in Civil Rule 73.08.
History
(Amended October 14, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
Cited:  Hunter v. Commonwealth, 479 S.W.2d 4, 1972 Ky. LEXIS 282 (Ky. 1972); McMurray v. Commonwealth, 682 S.W.2d 794, 1985 Ky. App. LEXIS 497 (Ky. Ct. App. 1985); Galusha v. Commonwealth, 834 S.W.2d 696, 1992 Ky. App. LEXIS 168 (Ky. Ct. App. 1992); Commonwealth v. Brown, 911 S.W.2d 279, 1995 Ky. App. LEXIS 203 (Ky. Ct. App. 1995); Duff v. Doom, — F. Supp. 2d —, 2009 U.S. Dist. LEXIS 24601 (E.D. Ky. 2009).
NOTES TO DECISIONS

 	1. 	Time.
 		2. 	— Extendible.
 		3. 	— — Justification.
 		4. 	— Not Extendible.
 	5. 	Sentence Increase.
1. Time.
2. — Extendible.
Under CR 6.02, the court may grant enlargement or extension of time in which an act is required by law to be done except in certain enumerated instances, and the time required for filing answer under RCr 11.42 is not among those enumerated, thus, the trial court is authorized within its sound discretion to enlarge the time for filing answer to motion to vacate judgment of conviction under RCr 11.42. Weigand v. Ropke, 419 S.W.2d 151, 1967 Ky. LEXIS 141 (Ky. 1967).
3. — — Justification.
The congested condition of the docket, the work load of the Commonwealth's attorney, and the additional circumstances in regard to vacation time during the period following the filing of motion to vacate are deemed sufficient justification for the granting of an extension. Weigand v. Ropke, 419 S.W.2d 151, 1967 Ky. LEXIS 141 (Ky. 1967).
4. — Not Extendible.
Inasmuch as this rule expressly forbids an extension of time for a motion for a new trial, certainly the time cannot be extended by a failure to object to the timeliness of the filing of the motion. Perkins v. Commonwealth, 442 S.W.2d 310, 1969 Ky. LEXIS 264 (Ky. 1969).
5. Sentence Increase.
Where defendant was originally sentenced to one year imprisonment on his guilty plea to third-degree burglary, with such sentence suspended in lieu of five years' probation, based on defendant's statement that this was his first offense, the court erred in setting aside the sentence of probation and increasing the punishment from the original one year to five years with no probation after learning that defendant had numerous offenses in the State of Iowa, since the court lost control of its judgment ten days after its entry, pursuant to CR 59.05. Since, when the Criminal Rules do not supersede the Civil Rules, or are not inconsistent therewith, according to RCr 13.04, the Civil Rules apply, the only proper procedure available for the trial court to vacate or amend its judgment after ten days would have been as a result of a hearing had on the basis of the commonwealth filing a CR 60.02 judgment procured by fraud motion, supported by sufficient affidavit, to be served on the defendant with proper notice of hearing. McMurray v. Commonwealth, 682 S.W.2d 794, 1985 Ky. App. LEXIS 497 (Ky. Ct. App. 1985).
II.
ARREST
Rule 2.02.  Complaint. 
Rule 2.04.  Warrant or summons — Issuance. 
Rule 2.05.  Bench warrants. 
Rule 2.06.  Warrant or summons — Requisites. 
Rule 2.08.  Defective warrant, summons or citation. 
Rule 2.10.  Warrant and summons — Execution and service. 
Rule 2.12.  Warrant or summons — Return. 
Rule 2.14.  Right to contact attorney. 
Rule 2.02.  Complaint.
Text
The complaint is a written statement of the essential facts constituting the offense charged. It shall be made under oath and signed by the complaining party before a judge or a person who (a) is legally empowered to administer oaths and (b) has been authorized to administer such oaths to a complaining party by written order of a judge for the county having venue of the offense charged.
History
(Amended May 4, 1978, effective June 1, 1978; amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. Subsequent to January 1, 1963, a written complaint should be filed in all cases before a warrant is properly issued. OAG 62-550.
A private party is required under this rule and RCr 2.04 to make a sworn complaint before a magistrate (now judge) to authorize a warrant to issue for arrest for peace purposes. OAG 63-354.
Where the grand jury has received what they believe to be sufficient evidence to support an indictment for a misdemeanor within the jurisdiction of the circuit court, the proper procedure is to return an indictment for the misdemeanor in the circuit court. OAG 65-453.
Where the grand jury has received sufficient information to support an indictment for a misdemeanor, a referral of such a case by the grand jury to an inferior court amounts to no more than a recommendation for prosecution by the proper authority. OAG 65-453.
Where the grand jury has received sufficient information to support an indictment for a misdemeanor in circuit court but refers the case to an inferior court, there is no legal impediment to such a prosecution in the inferior court should it be instituted, provided it also has jurisdiction. OAG 65-453.
A citation issued under KRS 431.015 does not confer jurisdiction of the person unless he presents himself before the court in response to it or enters appearance by an attorney, and there is no formal charge as a matter of record in the court. OAG 65-606.
In order for a complaint not based on the personal observation of the affiant to be sufficient to support a warrant for arrest it must disclose (1) the name of the informant; (2) the factual observation he has made and not just the “ultimate fact” of the offense; and (3) how, when and where such observation was made. OAG 65-725.
If the affidavit for the issuance of a search warrant is sufficient to show probable cause, such an affidavit could be used as the complaint in the case. OAG 71-405.
A justice's deputy clerk may not take the oath involved in a criminal complaint. OAG 73-2.
Justice of the peace jurisdiction in a criminal matter does not attach upon the issuance of a citation which does not have the legal efficacy of a warrant or summons and there is no jurisdiction unless the accused appears in obedience to the citation and where the accused does not enter his appearance, a complaint may be filed pursuant to this section and a warrant or summons issued pursuant to RCr 2.04 whereby defendant is either arrested or comes into the court, at which time jurisdiction of the person attaches and a formal charge is before the court for adjudication. OAG 73-312.
Mere fact that affiant is a minor does not render the affidavit insufficient. OAG 74-188.
Before issuing a warrant of arrest based on an affidavit made before the city prosecutor, under the authority of KRS 26.330 (repealed), the clerk of the court must, pursuant to this rule and RCr 2.04, determine probable cause. OAG 75-54.
A county judge or magistrate (now judge) cannot swear out a complaint or warrant against a defendant for violation of law and sign the same complaint or warrant as judge or magistrate (now judge) which he personally has sworn out, because the issuing officer must be neutral, detached and capable of determining whether probable cause exists. OAG 75-154.
A person observed, by someone other than a police officer, speeding in a school zone may be arrested based on the observer's belief that the misdemeanor occurred supported by such facts as the existence of proper speed restrictions and monitoring devices. OAG 76-313.
If a misdemeanor or violation committed in connection with a zoning ordinance is not committed in the presence of a peace officer, a person would have to follow the procedures set forth in this rule and RCr 2.04 to obtain a warrant of arrest or summons for the violation or misdemeanor. A private person could follow such procedures to get a warrant of arrest or summons issued. OAG 82-393.
A county attorney or assistant county attorney has no authority to issue a warrant of arrest, nor any authority to sign a judge's or trial commissioner's name to a warrant of arrest. OAG 85-31.
The requirement that where a judge does not administer the oath, the nonjudge person must be legally empowered to administer oaths means that he must be authorized by statute to administer oaths. One who receives an appointment as a notary, pursuant to KRS 423.010, would satisfy that requirement. OAG 85-31.
A county attorney or his assistant or secretary who is a notary public may validly administer the oath involving the complaint under this rule if he or she is authorized to administer the oath to the complaining party by a written order of the judge of the county having venue of the offense charged. OAG 85-31.
While subsection (4) of KRS 15.725 specifically provides that a circuit clerk may issue a criminal warrant prepared by the county attorney or Commonwealth's attorney, as the case may be, who certifies, if that is the case, that there is no district judge, circuit judge or trial commissioner available for that purpose, nowhere in the Rules is the county attorney or Commonwealth's attorney given the authority to issue a warrant or to sign a judge's or trial commissioner's name to such a warrant. OAG 85-31.
Cited:  Superx Drugs of Kentucky, Inc. v. Rice, 554 S.W.2d 903, 1977 Ky. App. LEXIS 783 (Ky. Ct. App. 1977).
NOTES TO DECISIONS

 	1. 	Issuance.
 	2. 	Statements of Facts.
1. Issuance.
There is no authority for a county prosecutor to issue an arrest warrant or summons, or to sign the name of a district judge or trial commissioner thereto, even if the district judge authorizes the prosecutor to do so. Dugger v. Off 2nd, Inc., 612 S.W.2d 756, 1980 Ky. App. LEXIS 425 (Ky. Ct. App. 1980).
Although the search warrant issued regarding a search of defendant's house in a murder case did not comply with RCr P. 2.02 because a notary public could not administer oaths to complaining parties and did not comply with RCr P. 13.10 because it was issued by a court clerk, the motion to suppress that defendant filed could still be denied. The violations of those rules was inadvertent, defendant was not prejudiced by the violations, the violations were not of constitutional magnitude because the provisions of Ky. Const. § 10 and the Fourth Amendment, U.S. Const. amend. IV were still met, and the trial court's findings of fact regarding the motion to suppress was supported by RCr P. 9.78 substantial evidence. Copley v. Commonwealth, 361 S.W.3d 902, 2012 Ky. LEXIS 26 (Ky. 2012).
2. Statements of Facts.
An affidavit stating only the affiant's belief with reference to the defendant's guilt without stating the facts was insufficient. Harvey v. Commonwealth, 226 Ky. 36, 10 S.W.2d 471, 1928 Ky. LEXIS 22 (Ky. 1928) (decided under prior rule).
Rule 2.04.  Warrant or summons — Issuance.
Text
(1)  If from an examination of the complaint it appears to the judge (or clerk authorized to issue warrants pursuant to KRS 15.725(5)) that there is probable cause to believe that an offense has been committed and that the defendant committed it, the judge (or clerk) shall issue a warrant for the arrest of the defendant except in the case of offenses for which a summons is mandatory pursuant to KRS 431.410, and except that a summons may issue instead of a warrant if there are reasonable grounds to believe that the defendant will appear in response, or if the defendant is a corporation.
(2)  If there are reasonable grounds to believe that a defendant duly summoned will fail to appear, a warrant of arrest shall issue without the necessity of an additional supporting affidavit or complaint.
(3)  More than one warrant or summons may issue on the same complaint.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999; amended November 27, 2000, effective February 1, 2001.)
Annotations

Cross-References.
Execution of process on Sunday, KRS 431.095.
Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Kentucky Law Survey, Fortune and Welling, Criminal Procedure, 72 Ky. L.J. 381 (1983-84).
Opinions of Attorney General. Subsequent to January 1, 1963, a written complaint should be filed in all cases before a warrant is properly issued. OAG 62-550.
A warrant authorized by RCr 1.06 and this rule should be issued with an affidavit filed with the circuit judge. OAG 64-350.
During vacation the circuit judge should order a person arrested on a warrant authorized by RCr 1.06 and this rule and being charged with a misdemeanor which is triable without indictment to be brought before the judge of an inferior court. OAG 64-350.
For misdemeanors which are triable without indictment, a warrant of the circuit judge authorized by RCr 1.06 and this rule should be set down and tried in circuit court and tried like an indictment or information. OAG 64-350.
The records of the issuance of warrants issued by the circuit court judge must be maintained by the clerk of the circuit court. OAG 64-350.
Justice of the peace can issue a warrant where a complaint is properly made out and the terms of this rule and RCr 2.06 are met. OAG 73-2.
Justice of the peace jurisdiction in a criminal matter does not attach upon the issuance of a citation which does not have the legal efficacy of a warrant or summons and there is no jurisdiction unless the accused appears in obedience to the citation and where the accused does not enter his appearance, a complaint may be filed pursuant to RCr 2.02 or summons issued pursuant to this section whereby defendant is either arrested or comes into the court, at which time jurisdiction of the person attaches and a formal charge is before the court for adjudication. OAG 73-312.
Mere fact that affiant is a minor does not render the affidavit insufficient. OAG 74-188.
There is no criminal rule or statute authorizing a county attorney to issue a warrant of arrest. OAG 74-526; 75-35.
Parking tickets are not citations so they may be issued by city “meter maids” who are minors and if the owner or operator does not respond then a warrant or summons may be issued by the police court judge on the complaint of the “meter maids” pursuant to RCr 2.02 this section. OAG 74-552.
A county judge may enter an order empowering the county clerk to act as clerk of the quarterly court and issue warrants for arrest under KRS 25.025 (repealed) and this rule. OAG 74-560.
Before issuing a warrant of arrest based on an affidavit made before the city prosecutor, under the authority of KRS 26.330 (repealed), the clerk of the court must, pursuant to this rule and RCr 2.02 determine probable cause. OAG 75-54.
A warrant of arrest can be issued by the clerk of the court on an information, under RCr 6.52, only when the court directs that the warrant be issued and prior to so directing the court is bound by this rule to first determine if probable cause exists and, although not required to do so by this rule, should, in view of KRS 26.330 (repealed), enter a written order directing the clerk to issue the warrant. OAG 75-54.
A county judge or magistrate (now judge) cannot swear out a complaint or warrant against a defendant for violation of law and sign the same complaint or warrant as judge or magistrate (now judge) which he personally has sworn out, because the issuing officer must be neutral, detached and capable of determining whether probable cause exists. OAG 75-154.
A police officer in a city of the fourth class may arrest a subject any place within the county on the basis of a warrant issued anywhere in Kentucky providing the warrant is outstanding and on file within the county but he may not arrest a defendant on the basis of a warrant “on file” in another county. OAG 75-575.
A person observed, by someone other than a police officer, speeding in a school zone may be arrested based on the observer's belief that the misdemeanor occurred supported by such facts as the existence of proper speed restrictions and monitoring devices. OAG 76-313.
When a police officer issues a citation for a defendant to appear in court and the defendant fails to appear, the court does not have jurisdiction to try the defendant in his absence since the court has not obtained jurisdiction through any process issued by the court. OAG 77-66.
A county attorney is not authorized to issue a warrant of arrest or to accept an affidavit but he may draft the complaint. OAG 77-756.
There is no conflict between this rule and the provisions contained in KRS 35.035(2). OAG 79-576.
Under the military code, the equivalent of a magistrate would be the commanding officer authorized under KRS 35.045(2) to order the apprehension of an individual who has violated the provisions of the code. OAG 79-576.
If a misdemeanor or violation committed in connection with a zoning ordinance is not committed in the presence of a peace officer, a person would have to follow the procedures set forth in RCr 2.02 and this rule to obtain a warrant of arrest or summons for the violation or misdemeanor. A private person could follow such procedures to get a warrant of arrest or summons issued. OAG 82-393.
While subsection (4) of KRS 15.725 specifically provides that a circuit clerk may issue a criminal warrant prepared by the county attorney or Commonwealth's attorney, as the case may be, who certifies, if that is the case, that there is no district judge, circuit judge or trial commissioner available for that purpose, nowhere in the Rules is the county attorney or Commonwealth's attorney given the authority to issue a warrant or to sign a judge's or trial commissioner's name to such a warrant. OAG 85-31.
A county attorney or assistant county attorney has no authority to issue a warrant of arrest, nor any authority to sign a judge's or trial commissioner's name to a warrant of arrest. OAG 85-31.
When criminal process in a felony case is accomplished by execution and return of summons, the $20 fee provided for in KRS 64.090 applies; “process” in such a context means a summons, this Rule, and the phrase “executing and returning process” precisely describes the sheriff's actions. When criminal process in a felony case is accomplished by execution and return of an arrest warrant, the $20 fee provided for in KRS 64.090 applies; “process” in such a context means an arrest warrant, and the phrase “executing and returning process” describes the sheriff's action with respect to the arrest warrant. OAG 96-34.
NOTES TO DECISIONS

 	1. 	Issuance.
 	2. 	Liability of Judge.
 	3. 	Warrant.
 		4. 	— Issuance.
 	5. 	Arrest Without Warrant.
1. Issuance.
Where a warrant had already been issued for the same person growing out of the same incident, it was within the magistrate's (now judge) discretion to determine whether probable cause was shown for the issuance of another warrant. Glasson v. Tucker, 477 S.W.2d 168, 1972 Ky. LEXIS 354 (Ky. 1972).
There is no authority for a county prosecutor to issue an arrest warrant or summons, or to sign the name of a district judge or trial commissioner thereto, even if the district judge authorizes the prosecutor to do so. Dugger v. Off 2nd, Inc., 612 S.W.2d 756, 1980 Ky. App. LEXIS 425 (Ky. Ct. App. 1980).
2. Liability of Judge.
It was not necessary that the information be reduced to written form by the magistrate (now judge) and filed in his office in order to avoid civil liability; but in felony cases he had to reduce it to writing or take it in the form of an affidavit in order to escape criminal liability. Clark v. Hampton, 163 Ky. 698, 174 S.W. 490, 1915 Ky. LEXIS 297 (Ky. 1915) (decided under prior law).
The institution of a proceeding by an arrest upon a warrant issued without information given under oath before the issuing magistrate (now judge) would have ordinarily resulted in civil liability on the part of the magistrate (now judge) for ensuing arrest and imprisonment but where it had already been held that warrant was superfluous because right to rearrest carried over from original arrest and defendant had been arrested for offense committed in presence of arresting officer, trial judge was not liable for false imprisonment resulting from arrest pursuant to warrant not based on information upon oath or affirmation. McCray v. Lake Louisvilla, 332 S.W.2d 837, 1960 Ky. LEXIS 171 (Ky. 1960) (decided under prior law).
3. Warrant.
4. — Issuance.
The proper officers had authority to issue warrant of arrest on Sunday. Rice v. Commonwealth, 66 Ky. (3 Bush) 14, 1867 Ky. LEXIS 109 (1867). See Watts v. Commonwealth, 68 Ky. 309, 5 Bush 309, 1869 Ky. LEXIS 5 (Ky. 1869) (decided under prior law).
It was the imperative duty of the magistrate (now judge) to issue a warrant whenever he was satisfied from the information given him under oath that there were reasonable grounds for believing the charge and a writ of mandamus should have been awarded compelling a police judge to issue a warrant for the violation of a city ordinance unless it was found that the ordinance had been repealed. Marshall v. Herndon, 161 Ky. 232, 170 S.W. 623, 1914 Ky. LEXIS 45 (Ky. 1914) (decided under prior law).
A warrant valid on its face could not be challenged for the reason that the affidavit did not set forth reasonable grounds for believing accused had committed an offense where no affidavit was required as a basis for the issuance of the warrant because the offense was committed in the presence of the issuing magistrate (now judge). Fisher v. Commonwealth, 243 S.W.2d 881, 1951 Ky. LEXIS 1163 (Ky. 1951) (decided under prior law).
No affidavit was required where magistrate (now judge) issued warrant from information given him on oath by a county patrolman who was the arresting officer. Fisher v. Commonwealth, 243 S.W.2d 881, 1951 Ky. LEXIS 1163 (Ky. 1951) (decided under prior law).
When justice of the peace who issued warrant heard defendant state that he habitually used narcotics, it became the duty of the justice of the peace to cause defendant to be immediately arrested because the defendant then and there became a violator of the narcotic drug act in the presence of the magistrate (now judge). Fisher v. Commonwealth, 243 S.W.2d 881, 1951 Ky. LEXIS 1163 (Ky. 1951) (decided under prior law).
Where defendant went to hospital for drug addicts and signed paper admitting he was a drug addict and asked to be hospitalized for treatment and the next day was taken by narcotics agent before justice of the peace and in the presence of the magistrate (now judge) he stated he was a drug addict whereupon justice issued a warrant of arrest made on oath of and served by county patrolman, arrest of accused was proper and warrant was justified. Fisher v. Commonwealth, 243 S.W.2d 881, 1951 Ky. LEXIS 1163 (Ky. 1951) (decided under prior law).
Where a warrant was issued on an affidavit (now complaint), made and filed before justice of peace, charging offense of selling beer to minors but justice of peace, after the evidence was in, rendered a judgment convicting him of an entirely different offense, namely, selling beer without a license and then ordered the warrant be changed to conform to the judgment of conviction, the warrant was illegally issued, the judgment was wrongfully entered and the entire proceedings were void. Gross v. Commonwealth, 288 S.W.2d 353, 1956 Ky. LEXIS 259 (Ky. 1956) (decided under prior law).
5. Arrest Without Warrant.
Where defendant had been arrested for an offense committed in presence of arresting officer, trial court acquired jurisdiction of him when he was delivered to it by arresting officer. McCray v. Lake Louisvilla, 332 S.W.2d 837, 1960 Ky. LEXIS 171 (Ky. 1960) (decided under prior law).
Rule 2.05.  Bench warrants.
Text
Whenever a witness or defendant fails to appear in court as duly required, the presiding judge may issue a warrant for his or her arrest without the necessity of a supporting affidavit or complaint.
History
(Adopted June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Rule 2.06.  Warrant or summons — Requisites.
Text
(1)  A warrant of arrest shall be in writing and in the name of the Commonwealth, shall be signed by the issuing officer with the title of the office and shall state the date when issued and the court to which it is returnable. It shall name or describe the offenses charged to have been committed and the county in which they are alleged to have occurred, specify the name of the defendant, or, if the defendant's name is unknown, any name or description by which the defendant can be identified with reasonable certainty, and the name of the complaining party or parties. The warrant shall be directed to all peace officers in the Commonwealth and shall direct that the defendant be arrested and brought before the court to which it is returnable.
(2)  A summons shall be in the same form as a warrant except that it shall summon the defendant to appear at a stated time and place before the court to which it is returnable.
(3)  If the offense charged is bailable, the judge issuing a warrant of arrest shall fix the amount of bail and type of security, if any, and endorse it on the warrant.
(4)  A copy of the warrant and of the complaint pursuant to which it is issued shall be served on the arrested party at the time of the arrest or as soon thereafter as practicable.
History
(Amended September 24, 1963, effective January 1, 1964; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. The issuing judge is not required to deliver a warrant of arrest to a particular or specific peace officer and it is within his discretion as to whom he will give it for execution. OAG 70-131.
A police officer should not serve a warrant identifying the charge only as “B & E.” OAG 71-290.
A warrant identifying a charge only as “B & E” would not be sufficiently descriptive to inform the accused of the offense for which he is being arrested. OAG 71-290.
A warrant identifying the charge as “B & E” with the proper KRS number would be sufficiently specific to inform the accused of the offense for which he is being arrested. OAG 71-290.
If a warrant, or criminal summons, is issued by a justice of the peace and delivered to the sheriff or one of his deputies, the sheriff, or a deputy, is required to execute it, since the sheriff and his deputies are peace officers. OAG 71-365.
After arrest and without unnecessary delay, arrested person must appear before magistrate (now judge) who sets bail and indorses it on warrant to be taken by the court clerk, sheriff or arresting officer but where bail has not been set arresting officer, even if sheriff or deputy sheriff, has no authority to take bail. OAG 73-380.
Where arrest warrant is given to peace officer for execution, officer must actually and physically arrest defendant and bring him before the magistrate who issued warrant with the return describing the manner and time of execution for an adequate return of process and for a peace officer to merely phone the defendant and tell him to get in touch with the judge is wholly illegal and in direct disobedience of the order of the magistrate issuing the warrant. OAG 73-380.
A police officer in a city of the fourth class may arrest a subject any place within the county on the basis of a warrant issued anywhere in Kentucky providing the warrant is outstanding and on file within the county but he may not arrest a defendant on the basis of a warrant “on file” in another county. OAG 75-575.
Only a constable can be compelled to serve warrants issued by a justice of the peace although all peace officers have the authority to serve the warrants. OAG 76-194.
The style of arrest and search warrants must include the introductory phrase “The Commonwealth of Kentucky” but need not utilize the concluding phrase “Against the peace and dignity of the Commonwealth of Kentucky.” OAG 76-230.
There is no reference in this rule to a requirement that prosecutions shall be carried on in the name and by the authority of the Commonwealth of Kentucky. OAG 79-354.
The judge of the court issuing a warrant or the court of jurisdiction can order the sheriff to turn over the warrant to the court; and the court could direct the warrant to another peace officer for execution. OAG 79-542.
Since the nature and purpose of the summons differs from that of the warrant and the criminal rules have made separate provisions for the summons (RCr 2.10), and the language of KRS 431.420 makes no apparent attempt to alter these rules, the summons may be served by any peace officer. OAG 80-662.
Under the criminal rules, RCr 2.06 and RCr 2.10 generally, it is up to the courts to determine the particular peace officer required to serve criminal process out of their courts. OAG 81-300.
The district judge in any county, as the issuing official, has discretion as to whom (the peace officer) the warrant of arrest shall be delivered for execution. The court does not withhold a warrant from any peace officer but merely decides the peace officer to whom the warrant will be delivered for execution, and there is no law or rule requiring the issuing judge to deliver the warrant to a particular or specific peace officer. OAG 82-487.
A police officer of a city of the sixth class, whose jurisdiction to arrest for offenses against the state is confined to the municipal limits, has no authority to serve criminal process outside the municipal boundaries; while, generally, the courts may determine the particular peace officer required to serve criminal process out of their courts, they must recognize the geographical jurisdictional limitations of police officers of sixth-class cities. OAG 83-68.
A county sheriff can serve a warrant, issued by any court in his county and delivered to him for service, anywhere within his county boundaries, including city boundaries in his county and even where the offense is committed in the city. OAG 83-343.
KRS 431.420, providing that city police officers must serve warrants within city limits, is unenforceable, since it is in direct conflict with the law dealing with the nature and service of warrants of arrest as reflected in this rule and RCr. 2.10 and, under KRS 447.154, the statute must give way to the Criminal Rules. OAG 83-343.
The court issuing a warrant of arrest has the authority to place the warrant for service with any peace officer of the county it chooses, including the sheriff. OAG 83-343.
The placing of criminal process and papers with the sheriff or other peace officer is a matter of discretion with the issuing court; the judge of the issuing court may indicate to the clerk of the court the judge's desires as to whom (the sheriff, constable, or other peace officer) the process will be delivered to for execution and return. OAG 84-37.
A county attorney or assistant county attorney has no authority to issue a warrant of arrest, nor any authority to sign a judge's or trial commissioner's name to a warrant of arrest. OAG 85-31.
While subsection (4) of KRS 15.725 specifically provides that a circuit clerk may issue a criminal warrant prepared by the county attorney or Commonwealth's attorney, as the case may be, who certifies, if that is the case, that there is no district judge, circuit judge or trial commissioner available for that purpose, nowhere in the Rules is the county attorney or Commonwealth's attorney given the authority to issue a warrant or to sign a judge's or trial commissioner's name to such a warrant. OAG 85-31.
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1. Seizure of Evidence.
Where officers in executing valid felony arrest warrant entered defendant's unlocked home to await his return, seizure of evidence in plain view was legal as intrusion was limited and reasonable. Caine v. Commonwealth, 491 S.W.2d 824, 1973 Ky. LEXIS 605 (Ky. 1973), cert. denied, Caine v. Kentucky, 414 U.S. 876, 94 S. Ct. 80, 38 L. Ed. 2d 121, 1973 U.S. LEXIS 885 (1973).
2. No Authority in County Prosecutor.
There is no authority for a county prosecutor to issue an arrest warrant or summons, or to sign the name of a district judge or trial commissioner thereto, even if the district judge authorizes the prosecutor to do so. Dugger v. Off 2nd, Inc., 612 S.W.2d 756, 1980 Ky. App. LEXIS 425 (Ky. Ct. App. 1980).
3. Warrant.
4. — Nature.
Where the accused offender was brought before a court which had jurisdiction of final disposition of the charge, a warrant was a formal accusation upon which a trial could be had. Baker v. Caudill, 266 S.W.2d 93, 1954 Ky. LEXIS 776 (Ky. 1954) (decided under prior law).
5. — Sufficiency.
In determining sufficiency of warrant, great latitude of construction was allowed. Baker v. Caudill, 266 S.W.2d 93, 1954 Ky. LEXIS 776 (Ky. 1954) (decided under prior law).
6. — Form.
A warrant did not have to meet same standards or form required of indictments. Hicks v. Commonwealth, 311 Ky. 492, 224 S.W.2d 916, 1949 Ky. LEXIS 1198 (Ky. 1949) (decided under prior law).
7. — Description of Offense.
A warrant which stated that defendant unlawfully committed a breach of the peace was sufficient where it stated that in the presence of people he used obscene, vulgar, and indecent language calculated to insult the hearers, provoked an assault and was in other respects disorderly. Delk v. Commonwealth, 166 Ky. 39, 178 S.W. 1129, 1915 Ky. LEXIS 624, L.R.A. (n.s.) 1916B1117 (Ky. 1915) (decided under prior law).
A warrant merely charging defendant with the commission of the offense of a breach of the peace without stating any particular fact or circumstance was sufficient to embrace a charge of indecent exposure since the charge of breach of the peace was broad enough to embrace any act of open obscenity or of gross lewdness. Hines v. Commonwealth, 308 Ky. 859, 215 S.W.2d 1014, 1948 Ky. LEXIS 1067 (Ky. 1948) (decided under prior law).
In a warrant a statement in general terms of the name or description of the offense was sufficient, therefore, the same strictness was not required in prosecution on a warrant as was required on an indictment. Hines v. Commonwealth, 308 Ky. 859, 215 S.W.2d 1014, 1948 Ky. LEXIS 1067 (Ky. 1948) (decided under prior law).
It would have been better had a charge of such general character as breach of the peace which embraced many and varied public offenses contained in concise language a statement of the facts but where defendant failed to file a demurrer to the warrant or ask for a bill of particulars or ask that it be made more specific the warrant was sufficient. Hines v. Commonwealth, 308 Ky. 859, 215 S.W.2d 1014, 1948 Ky. LEXIS 1067 (Ky. 1948) (decided under prior law).
A warrant charging defendant with having in her possession 19 half pints of whiskey “for the purpose of sale, give, procure or furnish another in the County of Knox” clearly stated a public offense under the law. Hicks v. Commonwealth, 311 Ky. 492, 224 S.W.2d 916, 1949 Ky. LEXIS 1198 (Ky. 1949) (decided under prior law).
A warrant did not have to meet the standards required of an indictment and where it stated a public offense and followed the form and substance set out, in the law additional words were treated as surplusage. Hicks v. Commonwealth, 311 Ky. 492, 224 S.W.2d 916, 1949 Ky. LEXIS 1198 (Ky. 1949) (decided under prior law).
Although less formality was required of a warrant of arrest than in case of an indictment general objects of both were to furnish accused with such a description of charge against him as would enable him to prepare his defense and avail himself of his conviction or acquittal for protection against further prosecution for same offense, and to inform court of facts alleged so that it could decide whether they were sufficient in law to support conviction if one should be obtained. Commonwealth use of Paintsville v. Melvin, 256 S.W.2d 513, 1953 Ky. LEXIS 747 (Ky. 1953) (decided under prior law).
A warrant of arrest or indictment charging a violation of the local option liquor law must specifically have alleged that the offense was committed in local option territory. Commonwealth use of Paintsville v. Melvin, 256 S.W.2d 513, 1953 Ky. LEXIS 747 (Ky. 1953) (decided under prior law).
A warrant charging defendant as a licensee with serving beer to minors against the peace and dignity of the Commonwealth of Kentucky was sufficient to charge him with violation of KRS 244.080 since he could not have served beer unless he had either sold it, given it away or delivered it and charging he was a licensee instead of a retail liquor licensee was only an indefinite description which could have been made more specific in trial court. Baker v. Caudill, 266 S.W.2d 93, 1954 Ky. LEXIS 776 (Ky. 1954). (decided under prior law)
If warrant did not state a criminal offense, it and the proceedings based upon it were void. Baker v. Caudill, 266 S.W.2d 93, 1954 Ky. LEXIS 776 (Ky. 1954) (decided under prior law).
It was not necessary that a warrant charge offense with the technical accuracy required of an indictment, although essentials must be stated, and warrant was sufficient if it enabled accused to prepare his defense, protected him from being put further in jeopardy, and supported judgment of conviction upon proof of facts alleged. Baker v. Caudill, 266 S.W.2d 93, 1954 Ky. LEXIS 776 (Ky. 1954) (decided under prior law).
A warrant which charged defendant with the offense of operating a house of ill-fame was sufficient to charge him with offense under KRS 436.075 (repealed) of receiving persons in his hotel for the purpose of assignation or prostitution. Hopkins v. Commonwealth, 298 S.W.2d 695, 1957 Ky. LEXIS 388 (Ky. 1957)(decided under prior law).
While accusation might not be sufficient as an indictment, under the rule of liberality with which a warrant was regarded, it could state a public offense within the provisions of this section. Hopkins v. Commonwealth, 301 S.W.2d 586, 1957 Ky. LEXIS 485 (Ky. 1957) (decided under prior law).
Although a demurrer was the proper way to object when more than one offense was charged, a motion to elect sufficiently raised the objection to a warrant charging more than one offense and the trial court erred in not requiring an election. Eisner v. Commonwealth, 318 S.W.2d 546, 1958 Ky. LEXIS 144 (Ky. 1958) (decided under prior law).
A warrant and the supporting affidavit which charged defendant with wilfully and unlawfully engaging in prostitution and every offense denounced in KRS 436.075 (repealed) charged not one but several separate and distinct offenses. Eisner v. Commonwealth, 318 S.W.2d 546, 1958 Ky. LEXIS 144 (Ky. 1958) (decided under prior law).
The technical strictness required in an indictment was not generally required in a warrant, but statutory requirement that indictment could charge only one offense applied also to any warrant, information or summons by which one was charged with an offense. Eisner v. Commonwealth, 318 S.W.2d 546, 1958 Ky. LEXIS 144 (Ky. 1958) (decided under prior law).
8. — Name of Defendant.
Where “John Doe” warrant was delivered to chief of police without disclosing the identity of the person to be arrested and there was nothing in the record to indicate that any additional information was given there was no duty on the part of the police chief to deliver the defective warrant to a police officer for execution since it would have been futile. Mason v. Seaton, 303 Ky. 528, 198 S.W.2d 205, 1946 Ky. LEXIS 886 (Ky. 1946) (decided under prior law).
Where warrant, as originally written, charged the defendant as “Avery Bishop” and the last word was stricken by a line drawn through it and the word “Abshire” was inserted immediately above the word “Bishop” prior to its delivery to officers, there was no question concerning its validity, and the testimony attacking it by inference was erroneous. Stacy v. Commonwealth, 254 S.W.2d 917, 1953 Ky. LEXIS 616 (Ky. 1953) (decided under prior law).
9. — Variance in Charge and Proof.
There was nothing more than a variance between the charge in the warrant and proof where the warrant charged a sale of liquor on the 21st day of February and proof showed that the sale was made on the 18th and since the court had no way of ascertaining at that time whether or not the proof had shown whether the sale was made on the 21st or the 18th it was not a matter that could be reached by demurrer. May v. Commonwealth, 237 S.W.2d 853, 1951 Ky. LEXIS 784 (Ky. 1951) (decided under prior law).
10. Liability of Issuing Judge.
A police judge was liable in an action for false imprisonment where he issued a mittimus directed to jailer commanding him to receive a person into jail, and keep him safely until discharged by due course of law with no other warrant than a telegram and without any evidence whatever showing or tending to show him to be guilty of an offense against the law. Glazar v. Hubbard, 102 Ky. 68, 42 S.W. 1114, 19 Ky. L. Rptr. 1025, 1897 Ky. LEXIS 72, 39 L.R.A. 210 (Ky. 1897) (decided under prior law).
11. Bail.
The nontransmittal to circuit court of a peace bond by a county judge before whom it was executed did not constitute a defense nor nullify the bond since justices of the peace were required to transmit peace bonds but county judge magistrates (now judges) were not. Finch v. Commonwealth, 307 Ky. 354, 211 S.W.2d 145, 1948 Ky. LEXIS 744 (Ky. 1948) (decided under prior law).
12. Violation of Municipal Ordinances.
Violations of municipal ordinances were not violations of the laws of the Commonwealth and prosecutions should have been styled in the name of the city. Louisville v. Wehmhoff, 116 Ky. 812, 76 S.W. 876, 79 S.W. 201, 25 Ky. L. Rptr. 1924, 25 Ky. L. Rptr. 995, 1903 Ky. LEXIS 250 (Ky. 1903)(decided under prior law).
A warrant issued by the police court of a city for violation of a city ordinance without reference to the ordinance but naming the offense in general terms was sufficient providing the ordinance denouncing the offense was valid. Owensboro v. Evans, 172 Ky. 831, 189 S.W. 1153, 1916 Ky. LEXIS 275 (Ky. 1916) (decided under prior law).
Rule 2.08.  Defective warrant, summons or citation.
Text
No person arrested under a warrant or appearing in response to a summons or citation shall be discharged from custody or dismissed because of any defect of form in the warrant, summons, or citation, but the warrant, summons, or citation may be amended to remedy any such defect.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Cross-References.
See notes to RCr 2.06. City of Owensboro v. Evans, 172 Ky. 831, 189 S.W. 1153, 1916 Ky. LEXIS 275 (1916); Hines v. Commonwealth, 308 Ky. 859, 215 S.W.2d 1014, 1948 Ky. LEXIS 1067 (1948).
Opinions of Attorney General. A police judge has the authority to amend a citation given for a traffic violation by issuing a warrant or summons. OAG 68-559.
County judge has no authority to change a felony charge to a misdemeanor of any kind and if he does change such charge and tries the case as a misdemeanor the proceedings are void. OAG 73-18.
If an arresting officer turns in a citation to a judge for an offense committed by a person, then the citation is lost or misplaced by the judge's office, the judge can try the case on the copy maintained by the officer if the person to whom the properly drawn citation was given comes before the court or enters an appearance. OAG 74-664.
NOTES TO DECISIONS
1. Amendment of Warrant on Appeal.
A warrant could be amended after appeal to the Circuit Court if it did not change the cause of action but only perfected the cause of action aimed to be stated originally. Witt v. Willis, 85 S.W. 223, 27 Ky. L. Rptr. 417 (1905).
Upon appeal from the inferior court to the Circuit Court a warrant could be amended if the Commonwealth's Attorney made a motion to amend it. Pabst Brewing Co. v. Commonwealth, 107 S.W. 728, 32 Ky. L. Rptr. 1010 (1908).
Rule 2.10.  Warrant and summons — Execution and service.
Text
(1)  A warrant of arrest may be executed by any peace officer. The officer need not have the warrant in his or her possession at the time of arrest. In any event, the officer shall inform the defendant of the offense charged and the fact that a warrant has been issued.
(2)  (a)  A summons may be served by any peace officer. It shall be served upon a defendant by delivering a copy to the defendant personally, or by leaving it at the defendant's dwelling house or usual place of abode with some person of suitable age and discretion then residing therein.
 	(b)  Upon the direction of the judge or the attorney for the Commonwealth a summons may be served as provided in Civil Rule 4.01 (1)(a).
 	(c)  Any peace officer who does not have the summons in his or her possession may serve it by delivering to the defendant a citation containing the information contained in the summons.
(3)  A summons to a corporation shall be served by delivering a copy to an officer or managing or general agent or to any other agent authorized by appointment or by law to receive process, or by mail addressed to any of such officers or agents and mailed in accordance with paragraph (2)(b) of this Rule.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cross-References.
Execution of process:
By private persons, KRS 70.050.
By district detectives, KRS 69.110.
Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Moreland, Conflict of Laws — A Rationale of Jurisdiction — Service of Process, 56 Ky. L.J. 629 (1968).
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. The issuing judge is not required to deliver a warrant of arrest to a particular or specific peace officer and it is within his discretion as to whom he will give it for execution. OAG 70-131.
If a warrant, or criminal summons, is issued by a justice of the peace and delivered to the sheriff or one of his deputies, the sheriff, or a deputy, is required to execute it, since the sheriff and his deputies are peace officers. OAG 71-365.
A police officer in a city of the fourth class may arrest a subject any place within the county on the basis of a warrant issued anywhere in Kentucky providing the warrant is outstanding and “on file” within the county but he may not arrest a defendant on the basis of a warrant “on file” in another county. OAG 75-575.
Under this rule a summons in a criminal case cannot be served by mail. OAG 78-767.
The judge of the court issuing a warrant or the court of jurisdiction can order the sheriff to turn over the warrant to the court; and the court could direct the warrant to another peace officer for execution. OAG 79-542.
Since the nature and purpose of the summons differs from that of the warrant and the criminal rules have made separate provisions for the summons, and the language of KRS 431.420 makes no apparent attempt to alter these rules, the summons may be served by any peace officer. OAG 80-662.
Under the criminal rules, RCr 2.06 and RCr 2.10 generally, it is up to the courts to determine the particular peace officer required to serve criminal process out of their courts. OAG 81-300.
The district judge in any county, as the issuing official, has discretion as to whom (the peace officer) the warrant of arrest shall be delivered for execution. The court does not withhold a warrant from any peace officer but merely decides the peace officer to whom the warrant will be delivered for execution, and there is no law or rule requiring the issuing judge to deliver the warrant to a particular or specific peace officer. OAG 82-487.
A police officer of a city of the sixth class, whose jurisdiction to arrest for offenses against the state is confined to the municipal limits, has no authority to serve criminal process outside the municipal boundaries; while, generally, the courts may determine the particular peace officer required to serve criminal process out of their courts, they must recognize the geographical jurisdictional limitations of police officers of sixth-class cities. OAG 83-68.
A county sheriff can serve a warrant, issued by any court in his county and delivered to him for service, anywhere within his county boundaries, including city boundaries in his county and even where the offense is committed in the city. OAG 83-343.
KRS 431.420, providing that city police officers must serve warrants within city limits, is unenforceable, since it is in direct conflict with the law dealing with the nature and service of warrants of arrest as reflected in RCr. 2.06 and this rule and, under KRS 447.154, the statute must give way to the Criminal Rules. OAG 83-343.
The court issuing a warrant of arrest has the authority to place the warrant for service with any peace officer of the county it chooses, including the sheriff. OAG 83-343.
The placing of criminal process and papers with the sheriff or other peace officer is a matter of discretion with the issuing court; the judge of the issuing court may indicate to the clerk of the court the judge's desires as to whom (the sheriff, constable, or other peace officer) the process will be delivered to for execution and return. OAG 84-37.
Cited: Goncalves v. Commonwealth, 404 S.W.3d 180, 2013 Ky. LEXIS 2 (Ky. 2013).
NOTES TO DECISIONS
1. Execution.
A justice of the peace had no authority to appoint a special bailiff to execute a warrant of arrest issued under a criminal charge. Neeley v. Commonwealth, 123 Ky. 1, 93 S.W. 596, 29 Ky. L. Rptr. 408, 1907 Ky. LEXIS 172 (Ky. 1906) (decided under prior law).
A warrant of arrest directed to any peace officer could be executed by all who had authority to act within the statute involved. Parrott v. Commonwealth, 408 S.W.2d 614, 1966 Ky. LEXIS 120 (Ky. 1966).
The fact that police detectives did not have the actual written warrant for the arrest of a wife on hand did not show entry into the locked motel room to serve the warrant was pretextual to arrest her husband because the detectives were not required to have the written warrant on hand. United States v. Mullikin, 534 F. Supp. 2d 734, 2006 U.S. Dist. LEXIS 40900 (E.D. Ky. 2006), aff'd, 2008 FED App. 129N, 2008 U.S. App. LEXIS 4958 (6th Cir. 2008).
Rule 2.12.  Warrant or summons — Return.
Text
(1)  The officer executing a warrant shall make return thereof to the court to which it was made returnable within a reasonable time of its execution. The executing officer shall deliver the warrant with the return endorsed thereon, together with a copy of the complaint pursuant to which the warrant was issued, to the court to which the warrant was made returnable.
(2)  The officer serving a summons shall make return thereof to the court to which it was made returnable on or before the day named therein for the appearance of the defendant. The return may be made by mail. If the summons was not served on the defendant personally, the return shall show the name of the person to whom the summons was delivered, the date and hour of service, and the address at which the summons was left.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cross-References.
Constables, execution and return of process, KRS 70.350 to 70.370.
Sheriffs, execution and return of process, KRS 70.050 to 70.085.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. Where arrest warrant is given to peace officer for execution, officer must actually and physically arrest defendant and bring him before the magistrate (now judge) who issued it with the return describing the manner and time of execution for an adequate return of process and for a peace officer to merely phone defendant and tell him to get in touch with the judge is wholly illegal and in direct disobedience of the order of the magistrate (now judge) issuing the warrant. OAG 73-380.
Rule 2.14.  Right to contact attorney.
Text
(1)  A person in custody shall have the right to make communications as soon as practicable for the purpose of securing the services of an attorney.
(2)  Any attorney at law entitled to practice in the courts of this Commonwealth shall be permitted, at the request of the person in custody or of some one acting in that person's behalf, to visit the person in custody.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Grove, Gideon's Trumpet: Taps for an Antiquated System? A Proposal for Kentucky, 54 Ky. L.J. 527 (1966).
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Kentucky Law Survey, Fortune and Welling, Criminal Procedure, 72 Ky. L.J. 381 (1983-84).
NOTES TO DECISIONS

 	1. 	Applicability.
 	2. 	Request by Third Party.
 		3. 	— Family Member.
 	4. 	Indigent's Rights.
1. Applicability.
Since the “right” described by KRS 189A.105(3) was very circumscribed, as it was merely the right to an opportunity to attempt to contact and communicate with an attorney, and the statute specifically avoided creating a right to have counsel present, KRS 189A.105(3) and RCr 2.14 were not violated. Litteral v. Commonwealth, 282 S.W.3d 331, 2008 Ky. App. LEXIS 388 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 293 (Ky. Apr. 15, 2009).
2. Request by Third Party.
Whether or not the person attempting to invoke this rule is an appropriate party is a question of fact for the trial court, guided by common sense, and a demonstration that the third party stands in a relationship to the accused such that a personal concern for the welfare of the accused is appropriate. West v. Commonwealth, 887 S.W.2d 338, 1994 Ky. LEXIS 102 (Ky. 1994).
This rule provides additional protection than what may be mandated by the United States Constitution and the decisions of the United States Supreme Court by specifying that the attorney to which an accused already has a right may be contacted on his behalf by a third party. West v. Commonwealth, 887 S.W.2d 338, 1994 Ky. LEXIS 102 (Ky. 1994).
3. — Family Member.
When representation by public defender for suspect in police custody had been requested by family member, there existed justiciable cause, by way of the right created by this rule, sufficient to invoke the jurisdiction of the Circuit Court, even prior to an indictment, under Ky. Const., § 112(5) and KRS 23A.010(1) to issue an order requiring police officers to cease questioning of the suspect and allow access to an attorney. West v. Commonwealth, 887 S.W.2d 338, 1994 Ky. LEXIS 102 (Ky. 1994).
4. Indigent's Rights.
The provisions of KRS 31.110(1), this rule, KRS 31.120(1), and KRS 31.150 signal an unmistakable message that the intent of the legislature is to provide meaningful, rather than nominal protection of the rights of the indigent. Thus, a public advocate's authority vests at the earliest point at which a person is entitled to counsel (i.e. custodial interrogation), but not until a claim, without further proof, is made of need for public assistance by the accused. West v. Commonwealth, 887 S.W.2d 338, 1994 Ky. LEXIS 102 (Ky. 1994).
III.
INITIAL APPEARANCE AND PRELIMINARY HEARING BEFORE DISTRICT COURT
Rule 3.02.  Initial appearance before the judge. 
Rule 3.05.  Cautioning of accused — Appointment of counsel. 
Rule 3.07.  Trial or preliminary hearing. 
Rule 3.10.  Preliminary hearing — Waiver. 
Rule 3.12.  Transfer of defendant to another county. 
Rule 3.13.  Defective complaint. 
Rule 3.14.  Probable cause finding. 
Rule 3.16.  Record of testimony. 
Rule 3.18.  Order of commitment, bail. 
Rule 3.20.  Recognizance of witnesses. 
Rule 3.22.  Transmission of papers. 
Rule 3.02.  Initial appearance before the judge.
Text
(1)  An officer making an arrest under a warrant issued upon a complaint shall take the arrested person without unnecessary delay before a judge as commanded in the warrant. If the arrest is made in a county other than that in which the warrant was issued and the arrested person is not taken as commanded in the warrant, the arrested person shall be taken before a judge of the county in which the arrest is made, who shall consider the defendant for release on personal recognizance and so release the arrested person or admit the arrested person to bail for his or her appearance before the proper judge to whom the bail bond and other papers may be transmitted by mail. If the offense is nonbailable, or if the person arrested is unable to give bail, the judge shall commit that person to jail and he or she shall be taken as commanded in the warrant within a reasonable time by an officer of the county in which it was issued.
(2)  Any person making an arrest without a warrant shall take the arrested person without unnecessary delay before a judge and shall file with the court a post-arrest complaint specifying the offense for which the arrest was made and the essential facts constituting probable cause on which the complaint is based. Such complaint need not be verified but shall be signed by the person making the arrest. If the judge before whom the arrested person is taken is in a county other than the county in which the offense was committed, the judge shall proceed as directed in paragraph (1) of this Rule 3.02 as on an arrest under warrant in a county other than that in which the warrant was issued.
(3)  If no judge is available in the county in which the arrest was made the defendant shall be taken to jail, and any documents relating to the arrest shall be given to the jailer. If the defendant is ineligible to post bail under Rule 4.20 or cannot make the bail endorsed on the arrest warrant, the jailer shall take the defendant before the judge without unnecessary delay.
(4)  Any documents relating to the arrest that are in the possession of the jailer shall be delivered to the clerk on or before the next business day.
History
(Amended June 18, 1976, effective June 19, 1976; amended June 12, 1981, and August 24, 1981, effective September 1, 1981; amended March 1, 1999, effective March 1, 1999; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. A person arrested for intoxication must be taken before a magistrate (now judge) without unnecessary delay. OAG 64-474.
To determine what is a reasonable time, factors to be considered would be the nature of the charge, the condition of the accused, the time of the commitment, the locality of the commitment (whether urban or rural), whether an attempt was made to obtain a magistrate (now judge), and the reasons for the unavailability of a magistrate (now judge). OAG 65-317.
In local option violations where the quarterly court and justices of the peace have concurrent jurisdiction, the quarterly court should try the case if that was the court before which the defendant was first brought. OAG 67-39.
A jailer has no authority to disregard a properly entered order of the county judge releasing a prisoner on bail or recognizance. OAG 67-196.
An order releasing a prisoner on bail or recognizance can and should be entered on Sunday if the county judge or any other judge is available. OAG 67-196.
It is not necessary that the signature of the defendant appear on the bail bond. OAG 68-294.
Where a traffic offender is chased in hot pursuit across county lines within Kentucky and arrested outside the county in which the offense occurred, it is permissible for the arresting officer to bring the offender back to the county in which the offense occurred before a magistrate (now judge) of that county if, considering all the facts and circumstances of the particular case, this can be done without unnecessary delay. OAG 68-566.
If, at a preliminary hearing, the prosecution can make his case for probable cause on the basis of the laboratory's report then there is no necessity to call the laboratory technician. OAG 70-526.
The admission into evidence at a preliminary hearing of a chemical analysis report prepared by the state crime laboratory pursuant to the request of police officers in the course of their duties can be introduced, without having the chemist testify, by having a police officer involved in the particular case under consideration to testify as to the identity of the report. OAG 70-526.
The admission into evidence at a preliminary hearing of a chemical analysis report prepared by the state crime laboratory pursuant to the request of police officers in the course of their duties can be introduced without having the chemist testify by the process of certification as set out in Civil Rule 44.01 and subsection (4) of KRS 422.020. OAG 70-526.
The presence of a chemist from the state crime laboratory is not necessary for the introduction of chemical laboratory reports into evidence at a preliminary hearing. OAG 70-526.
The prosecutor at a preliminary hearing is not required to produce all his evidence, or his best evidence, nor is he required to negate every possible circumstance that might exonerate the defense's actions. OAG 70-526.
A constable can arrest a person without a warrant in the district of one justice of the peace and take the defendant before another justice of the peace in another district for preliminary hearing and/or trial. OAG 71-65.
If a drunk misdemeanant is brought before a magistrate (now judge), he should be given an opportunity to make bail with adequate surety. OAG 71-127.
If the arrest is under a warrant, the person arrested should be taken, without unnecessary delay, before the magistrate (now judge) named in the warrant. OAG 71-127.
If the arrest is without a warrant, the person arrested may be taken without unnecessary delay to any magistrate (now judge) having jurisdiction to conduct a preliminary hearing and/or to try the case. OAG 71-127.
The jailer has custody and charge of the jail and of prisoners lawfully committed thereto, but he has no authority in the field of criminal procedure. OAG 71-127.
The jailer has no authority to book, direct or take a prisoner to any particular court. OAG 71-127, 74-881.
Where there is a necessary delay in procuring an available magistrate (now judge) under the rule, the prisoner may be temporarily lodged in jail by the arresting officer until he can be brought before a magistrate (now judge). OAG 71-127.
Where a justice of the peace saw a policeman arrest two men in his district and take them to jail, the policeman was not required to take the men before the justice of the peace for a preliminary hearing since the justice of the peace could not hold court outside of his district. OAG 71-409.
As time prior to arraignment is not prescribed, circumstances of each case control, and arraignment must occur within reasonable time. OAG 72-114.
What constitutes “unnecessary delay” is entirely dependent upon facts and circumstances of each case, therefore, it is possible that a six hour period of confinement of a person arrested for drunkenness could constitute “unnecessary delay.” OAG 72-495.
County jailer, as peace officer, has duty and authority to arrest drunk who knocks on the door of the county jail and place him in jail and take him before a magistrate (now judge) without unnecessary delay. OAG 73-16.
Extraction of fines and costs from defendants by a salaried policeman at the time of arrest and prior to any court process goes beyond this section as only the court having jurisdiction has the authority to determine the guilt or innocence of the accused and assess costs. OAG 73-197.
After arrest and without unnecessary delay arrested person must appear before magistrate (now judge) who sets bail and indorses it on warrant to be taken by the court clerk, sheriff or arresting officer, but where bail has not been set arresting officer, even if sheriff or deputy sheriff, has no authority to take bail. OAG 73-380.
If a person is not arrested under a warrant issued by the county court directing return to that officer, then any judge having jurisdiction of the offense, may intervene and have the defendant brought out of jail for the purpose of either holding a preliminary hearing and setting bail, if the offense is bailable, or trial, but the law does not require a judicial officer to hold court at all hours of the night and day, and after normal working hours judges are not required to exercise their judicial functions but can hear the case the following morning. OAG 74-875.
If a peace officer arrests, without a warrant, a defendant for a traffic violation late at night and puts him in the county jail overnight, the arresting officer, not the jailer, has the responsibility to take defendant before any magistrate having jurisdiction. OAG 74-881.
An arresting officer has the responsibility to take a defendant before any magistrate in the county having jurisdiction of the subject matter, but the judge has no authority to demand that such prisoner be brought before him as the criminal rules simply do not envision a judge soliciting jurisdiction where no warrant or summons was issued by him. OAG 74-881.
A mentally ill person detained or picked up on a warrant by a peace officer must be taken before a magistrate (now judge) without unnecessary delay. OAG 76-107.
Whether or not an arrested person is taken before a magistrate (now judge) “without unnecessary delay” is a matter for the courts, depending upon the factual circumstances of each case. OAG 79-431.
Implicit in this rule is the concept that the courts will countenance reasonable delays. OAG 79-455.
Where the arresting officer, before he can bring the defendant before an available magistrate (now judge) as required by this rule, realizes that the defendant requires medical care, he has the duty to seek out adequate medical attention and care for the defendant prior to placing him in jail to await the availability of a magistrate (now judge) and such time spent in procuring and receiving necessary medical care would constitute a reasonable and necessary delay under such circumstances; nor can the arresting officer shift his responsibility for the arrested person's health to the jailer by leaving the defendant with the jailer. OAG 79-455.
Where the arresting officer is reasonably unaware (in the exercise of reasonable care) of any need for defendant's medical care and where there is no available magistrate (now judge) late at night or on a holiday, then the arresting officer can place defendant with the jailer until the magistrate (now judge) becomes available, at which time the arresting officer must take defendant out of jail and before the magistrate (now judge). OAG 79-455.
This rule requires that an officer making an arrest, either with or without a warrant, take the arrested person before a magistrate (now judge) without unnecessary delay; thus where no magistrate of the county is actually available, or a holiday is involved, the arresting officer could be justified in taking the accused to the local county jail. OAG 82-364.
Where an arresting officer has complied with the requirements of this rule in taking an arrested person to the county jail, once the jailer, or his deputy, assumes the custody of such an arrested person, the responsibility of the arresting officer comes to an end. The “assumption of custody” can occur either by the express declaration to that effect of the jailer or of an authorized deputy, or by the obvious implications of the total actions of the jailer or authorized deputy in actually dealing personally with the arrested person; the sharply definitive assumption to custody could take the form of a document signed by the jailer or deputy indicating the acceptance of custody. OAG 82-364.
Where the prisoner is arrested and brought to the jailer, and where the courts are not open or available for the defendant's appearance, the jailer may detain the defendant in jail during a reasonable time for procuring such court authority for detention. OAG 82-476.
Cited:  Locke v. Commonwealth, 503 S.W.2d 729, 1973 Ky. LEXIS 46 (Ky. 1973); Talbott v. Commonwealth, 968 S.W.2d 76, 1998 Ky. LEXIS 41 (Ky. 1998); Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
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1. In General.
For the execution of a process to have conferred jurisdiction of the person it must have been issued from a court having jurisdiction of the subject. Duncan v. Brothers, 344 S.W.2d 398, 1961 Ky. LEXIS 228 (Ky. 1961) (decided under prior law).
Although appellant raised procedural questions under this rule as to why his statements should be excluded, because no unnecessary delay occurred in bringing the appellant before the judge, this rule was not violated. Smith v. Commonwealth, 920 S.W.2d 514, 1995 Ky. LEXIS 143 (Ky. 1995).
2. Purpose.
A purpose of the rule that any person making an arrest without a warrant shall take the arrested person without delay before a magistrate (now judge) is to check resort by officers to secret interrogation of persons accused of crime. Little v. Commonwealth, 438 S.W.2d 527, 1968 Ky. LEXIS 156 (Ky. 1968).
3. Arrest with Warrant.
Where arrested person was removed to a place of safety because of the danger of mob violence, delay in taking the prisoner before a magistrate (now judge) for a preliminary hearing was justified. Dickerson v. Commonwealth, 389 S.W.2d 935, 1965 Ky. LEXIS 406 (Ky. 1965).
4. Arrest Without Warrant.
Although court did not condone holding person who had been arrested for four days without charges being made where it was not prejudicial to them on their trial the alleged illegality of their detention was not ground for reversal of conviction for entry with intent to steal. Little v. Commonwealth, 438 S.W.2d 527, 1968 Ky. LEXIS 156 (Ky. 1968).
5. Delay Before Hearing.
A police officer could take a statement from an accused who desired or was willing to make it even though the accused had not been formally arraigned and committed to jail or admitted to bond, unless he had been held in custody longer than was expeditiously practicable to take him before a magistrate (now judge). Commonwealth v. Mayhew, 297 Ky. 172, 178 S.W.2d 928, 1943 Ky. LEXIS 175 (Ky. 1943) (decided under prior law).
Refusal of the officers having the custody of an accused to forthwith take the prisoner before a magistrate (now judge) for the purpose of breaking down the will of the accused whereby a confession could be more easily obtained would be looked upon with such disfavor by the court as to render the confession inadmissible in evidence. Commonwealth v. Mayhew, 297 Ky. 172, 178 S.W.2d 928, 1943 Ky. LEXIS 175 (Ky. 1943) (decided under prior law).
Defendant was falsely arrested and imprisoned when officer without a warrant arrested him for selling liquors on primary election day and resisting arrest and failed to take him forthwith before a magistrate (now judge) as required by statute in spite of the arresting officer's good faith and his reasonable reliance on the legal opinion of the county attorney. Butcher v. Adams, 310 Ky. 205, 220 S.W.2d 398, 1949 Ky. LEXIS 880 (Ky. 1949) (decided under prior law).
Since there were no specific allegations in a complaint for unlawful and wrongful arrest that defendants did anything in connection with the arrest of plaintiff without a warrant by a codefendant deputy sheriff who failed to take him before a magistrate (now judge), no cause of action was stated against them. Edens v. Hudson, 243 S.W.2d 501, 1951 Ky. LEXIS 1140 (Ky. 1951) (decided under prior law).
Where arrest was made on Sunday there was no obligation under the circumstances for officers to take persons arrested before a magistrate (now judge) for purpose of making bond. Stacy v. Commonwealth, 254 S.W.2d 917, 1953 Ky. LEXIS 616 (Ky. 1953) (decided under prior law).
Testimony that third persons who were arrested on Sunday were not taken before a magistrate (now judge) before they were placed in jail would have shed no light on subsequent events and was incompetent in prosecution of deputy sheriff for willful murder. Stacy v. Commonwealth, 254 S.W.2d 917, 1953 Ky. LEXIS 616 (Ky. 1953) (decided under prior law).
Two hour delay in bringing suspect arrested on warrant before a judicial officer was not unreasonable delay under the circumstances and defendant failed to show any resulting prejudice. Savage v. Commonwealth, 939 S.W.2d 325, 1996 Ky. LEXIS 103 (Ky. 1996), rehearing denied, modified, 1997 Ky. LEXIS 37 (Ky. 1997).
6. — False Imprisonment.
An action for false imprisonment could be predicated upon delay in taking person arrested before a magistrate (now judge), and denial of opportunity to give bond regardless of lawfulness of arrest in first instance. Rosenberg v. Bax, 258 S.W.2d 458, 1953 Ky. LEXIS 830 (Ky. 1953) (decided under prior law).
Since it was undisputed that the officers and prisoners arrived in town at “dusky dark” and plaintiffs did not show the availability of a magistrate (now judge) before that time, the instruction in action for false imprisonment should have made the officer's duty to take the prisoners to a magistrate (now judge) subject to the further qualification that if either or both of them were in a drunken condition the officers had the right to have the one or ones in such condition confined in jail overnight. Wilson v. Hellard, 333 S.W.2d 777, 1960 Ky. LEXIS 211 (Ky. 1960) (decided under prior law).
7. —  Intoxicated Persons.
Policeman violated his duty where he arrested a drunk person while he was in the care of a deputy sheriff who was a presumably discreet person and put him in jail instead of taking him before a police judge or some other magistrate (now judge) when the police judge was in his office in the same building as the jail and the person arrested had not waived the right to be taken before a police judge or magistrate (now judge). Sizemore v. Hoskins, 314 Ky. 436, 235 S.W.2d 1011, 1951 Ky. LEXIS 669 (Ky. 1951) (decided under prior law).
The law does not require or permit a judicial officer to try one who is temporarily incapacitated by drink to attend to or understand the charge preferred against him, thus, confinement in jail overnight of an intoxicated person arrested in a combined beer tavern and restaurant did not abrogate his right under a statute of general application to be forthwith carried before the most convenient magistrate (now judge) in order that he might be given bail for his appearance in court. Ginter v. Commonwealth, 262 S.W.2d 178, 1953 Ky. LEXIS 1073 (Ky. 1953) (decided under prior law).
8. Bail.
A person accused of a crime for which he might suffer the death penalty had the right to remain at liberty upon reasonable bail pending trial unless the Commonwealth showed manifest guilt or sufficient evidence to create great presumption of guilt but the circuit court judge did not abuse a discretion denying the release of a prisoner upon bail where a verdict of murder for which the death penalty could have been imposed could very well have been returned under the evidence. Smiddy v. Barlow, 288 S.W.2d 346, 1956 Ky. LEXIS 255 (Ky. 1956) (decided under prior law).
In a criminal case, a defendant was entitled to an initial appearance, pursuant to RCr P. 3.02, and one of the district court's options was to set bail, as contemplated under RCr P. 3.05(1). In the alleged criminal's case, the trial court was not entitled to grant the alleged criminal's petition for writ of habeas corpus based on the alleged criminal's claim that the district court erroneously increased the alleged criminal's bail following a probable cause finding at a preliminary hearing, as the alleged criminal was entitled under RCr P. 3.07 to a preliminary hearing, but the district court was entitled after a finding of probable cause following a preliminary hearing to set the alleged criminal's bail again, consistent with RCr P. 3.14(1). Bolton v. Irvin, 373 S.W.3d 432, 2012 Ky. LEXIS 106 (Ky. 2012).
9. Citations.
A citation to appear before a magistrate (now judge) was not a court process, and it did not have the legal efficacy of a warrant or summons. Duncan v. Brothers, 344 S.W.2d 398, 1961 Ky. LEXIS 228 (Ky. 1961) (decided under prior law).
Jurisdiction of a court over a person arrested without a warrant and issued a citation requiring him to appear before a magistrate (now judge) at a future time stated in the citation did not attach until the accused person delivered himself to a magistrate (now judge) in obedience to the citation or entered his appearance by other means. Duncan v. Brothers, 344 S.W.2d 398, 1961 Ky. LEXIS 228 (Ky. 1961) (decided under prior law).
A police court had no jurisdiction of a person who did not appear as required by a citation. Duncan v. Brothers, 344 S.W.2d 398, 1961 Ky. LEXIS 228 (Ky. 1961) (decided under prior law).
A complaint was improperly dismissed against a police court judge where it substantially stated that plaintiff, who had been given a citation to appear by a police officer, was tried and convicted without notice, without his personal appearance and without the appearance by counsel and that pursuant to the judgment of conviction and in execution thereof the police court judge ordered plaintiff's arrest which resulted in his false and wrongful imprisonment since it substantially showed that no summons, warrant or notice issued from the police court before his trial and conviction. Duncan v. Brothers, 344 S.W.2d 398, 1961 Ky. LEXIS 228 (Ky. 1961) (decided under prior law).
Rule 3.05.  Cautioning of accused — Appointment of counsel.
Text
(1)  At the time of the defendant's appearance the judge shall inform the defendant of the charge against him or her and of his or her right to a preliminary hearing or a trial, and shall advise the defendant of his or her right to have counsel. The defendant shall be informed also that he or she is not required to make a statement and that any statement made by him or her may be used against him or her. The judge shall notify the attorney for the Commonwealth, allow the defendant reasonable time and opportunity to consult counsel, and release the defendant on personal recognizance or admit the defendant to bail if the offense is bailable.
(2)  If the crime of which the defendant is charged is punishable by confinement and the defendant is financially unable to employ counsel, the judge shall appoint counsel to represent the defendant unless he or she elects to proceed without counsel. The defendant has the burden of first establishing his or her indigency before counsel may be appointed. If the defendant demonstrates that he or she is a needy person as defined in KRS 31.120 and the court so concludes, then the appointment shall continue for all future stages of the criminal proceeding, including appeal. Such appointment may be terminated by the court in which the proceeding is pending at any time upon a showing that defendant is able to employ counsel.
History
(Adopted June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Cited: Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
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1. Right to Counsel.
Where the court fairly determined the existence of adequate assets on the part of the defendant and the defendant did not attempt to obtain a new attorney after the one attorney withdrew from the case pursuant to the fee dispute, the defendant was not deprived of his due process right to counsel. Goodlett v. Commonwealth, 695 S.W.2d 437, 1985 Ky. App. LEXIS 632 (Ky. Ct. App. 1985).
If a defendant raises the issue of indigency, a hearing must be held thereon for a determination in accordance with the requirements set forth in KRS ch. 31, and the court must enter findings at the conclusion thereof. If the findings support indigency, counsel shall be appointed. If the findings do not support indigency, and the defendant persists in not employing counsel, he shall be deemed to have waived counsel, whereupon he is entitled to the protections of Faretta; should the trial court fail in the foregoing, the trial is defective. Tinsley v. Commonwealth, 185 S.W.3d 668, 2006 Ky. App. LEXIS 61 (Ky. Ct. App. 2006).
Because the trial court improperly denied appointment of counsel based upon the mere fact that a property bond had been posted to secure defendant's release following his indictment, the court failed to apply the factors to determine defendant's indigency as provided in KRS 31.120, and the court did not determine whether defendant was in fact indigent, defendant's conviction for possession was reversed. Tinsley v. Commonwealth, 185 S.W.3d 668, 2006 Ky. App. LEXIS 61 (Ky. Ct. App. 2006).
Because there was no arraignment video found in the record and no argument that appellant was indigent, the court had to presume that the trial court told appellant of his right to counsel under RCr P. 3.05(1), and further that he did not allege or fail to show indigence, for purposes of Rule 3.05(2). Ayers v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 54 (Ky. Ct. App. 2012).
For purposes of U.S. Const. amend. VI and Ky. Const. § 11, there was nothing to indicate that the trial court engaged in a Faretta v. California inquiry or considered whether appellant had the capability to represent himself, and while the court presumed appellant was informed of his right to counsel, no one cited to where the trial court sought to ascertain if appellant understood that right or the consequences of declining to exercise the right to counsel, and certainly Faretta requires at least that. Ayers v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 54 (Ky. Ct. App. 2012).
2. Bail.
In a criminal case, a defendant was entitled to an initial appearance, pursuant to RCr P. 3.02, and one of the district court's options was to set bail, as contemplated under RCr P. 3.05(1). In the alleged criminal's case, the trial court was not entitled to grant the alleged criminal's petition for writ of habeas corpus based on the alleged criminal's claim that the district court erroneously increased the alleged criminal's bail following a probable cause finding at a preliminary hearing, as the alleged criminal was entitled under RCr P. 3.07 to a preliminary hearing, but the district court was entitled after a finding of probable cause following a preliminary hearing to set the alleged criminal's bail again, consistent with RCr P. 3.14(1). Bolton v. Irvin, 373 S.W.3d 432, 2012 Ky. LEXIS 106 (Ky. 2012).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Criminal Appeals, § 104.00.
Rule 3.07.  Trial or preliminary hearing.
Text
When a person is brought or appears before a judge having authority to try the offense charged, the judge shall proceed in accordance with Chapters VI-XIII of these Rules. If the judge does not have authority to try the offense charged but does have venue to hold a preliminary hearing, the judge shall proceed in accordance with the remainder of Chapter III. A defendant who has not been indicted is entitled to a preliminary hearing, unless waived, when charged with an offense requiring an indictment pursuant to Section 12 of the Kentucky Constitution. If the judge does not have authority to try the case or venue to hold the preliminary hearing, the judge shall order the defendant to be taken before the proper court for further proceedings and may release the defendant on personal recognizance or admit the defendant to bail for his or her appearance before that court, if the offense is bailable, or commit the defendant to jail to await trial or preliminary hearing.
History
(Adopted June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Opinions of Attorney General. Felony cases do not have to go through district court before they are presented to the grand jury and once a person is indicted on a felony charge by a grand jury, the case cannot be sent back to the district court since the district court no longer has jurisdiction in the case. OAG 83-31.
Cited:  Commonwealth v. Arnette, 701 S.W.2d 407, 1985 Ky. LEXIS 296 (Ky. 1985).
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1. Indictment.
An indictment may be returned properly while an offense is being investigated by an examining court. Hobson v. Curtis, 329 S.W.2d 565, 1959 Ky. LEXIS 169 (Ky. 1959) (decided under prior rule).
Where an indictment was returned pursuant to a direct submission of evidence before the grand jury there was neither occasion nor right to an examining trial. Maggard v. Commonwealth, 394 S.W.2d 893, 1965 Ky. LEXIS 213 (Ky. 1965) (decided under prior rule).
Where the defendant pleaded guilty to an indictment, the failure to accord him a preliminary hearing on the charge before the indictment was waived, and in any event, even if it was not waived, the preliminary hearing was not such an important part of the prosecution as to violate his constitutional rights. Commonwealth v. Watkins, 398 S.W.2d 698, 1966 Ky. LEXIS 504 (Ky. 1966), cert. denied, 384 U.S. 965, 86 S. Ct. 1596, 16 L. Ed. 2d 677, 1966 U.S. LEXIS 1563 (1966) (decided under prior rule).
Where, in prosecution for robbery and murder, the preliminary hearing was continued on motion of the commonwealth and in the interim an indictment resulted from submission of evidence to grand jury, failure to hold an examining trial or preliminary hearing did not deny defendant's right to due process of law as guaranteed under the fifth and fourteenth amendments to the United States Constitution. Caine v. Commonwealth, 491 S.W.2d 824, 1973 Ky. LEXIS 605 (Ky. 1973), cert. denied, Caine v. Kentucky, 414 U.S. 876, 94 S. Ct. 80, 38 L. Ed. 2d 121, 1973 U.S. LEXIS 885 (1973) (decided under prior rule).
2. Duty of Judge.
Having before him a person arrested and charged with an offense it was incumbent upon the magistrate (now judge) either to try her forthwith, admit her to bail, or commit her to jail pending trial or posting of bail bond, and the latter procedure would require a mittimus or commitment warrant. McCray v. Lake Louisvilla, 332 S.W.2d 837, 1960 Ky. LEXIS 171 (Ky. 1960) (decided under prior rule).
In a criminal case, a defendant was entitled to an initial appearance, pursuant to RCr P. 3.02, and one of the district court's options was to set bail, as contemplated under RCr P. 3.05(1). In the alleged criminal's case, the trial court was not entitled to grant the alleged criminal's petition for writ of habeas corpus based on the alleged criminal's claim that the district court erroneously increased the alleged criminal's bail following a probable cause finding at a preliminary hearing, as the alleged criminal was entitled under RCr P. 3.07 to a preliminary hearing before a district judge, but the district court was entitled after a finding of probable cause following a preliminary hearing to set the alleged criminal's bail again, consistent with RCr P. 3.14(1). Bolton v. Irvin, 373 S.W.3d 432, 2012 Ky. LEXIS 106 (Ky. 2012).
3. Circuit Court Jurisdiction.
After an indictment has been returned incorporating misdemeanor offenses with related felony offenses, the misdemeanor offenses may be tried in the circuit court along with the felony offenses. Keller v. Commonwealth, 594 S.W.2d 589, 1980 Ky. LEXIS 196 (Ky. 1980) (decided under prior rule).
4. Juvenile Transfer Hearings.
Only the Kentucky Rules of Criminal Procedure applicable to preliminary hearings apply in a juvenile transfer hearing pursuant to KRS 635.020(4), and as such RCr 3.07 controls, and  the juvenile is not entitled to complete discovery until probable cause is established; furthermore, KRS 610.342 is not a rule of discovery, indeed if it were, the appellate court would be constrained to declare it an unconstitutional encroachment on the powers of the judiciary. Commonwealth v. Deweese, 141 S.W.3d 372, 2003 Ky. App. LEXIS 267 (Ky. Ct. App. 2003).
5. Mentally Ill Juvenile.
A 17-year-old juvenile convicted of first degree manslaughter, but mentally ill, qualifies as an adult offender under KRS 635.020(4) because he committed a felony with a firearm, so is subject to the same penalties as an adult pursuant to RCr 3.07. Thus, the protection KRS 640.040(3) offers youthful offenders against the limitation on probation set out in 533.060(1) is withdrawn by KRS 635.020(4). Mullins v. Commonwealth, 956 S.W.2d 222, 1997 Ky. App. LEXIS 30 (Ky. Ct. App. 1997).
Rule 3.10.  Preliminary hearing — Waiver.
Text
(1)  The defendant may waive a preliminary hearing.
(2)  If the defendant does not waive the preliminary hearing, such hearing shall be held within a reasonable time but no later than 10 days following the initial appearance if the defendant is in custody and no later than 20 days if the defendant is not in custody, provided, however, that the preliminary hearing shall not be held if the defendant is indicted before the date set for the hearing. In the event the preliminary hearing is not held within the above time period, the defendant shall be discharged from custody, and he or she shall thereafter be proceeded against on that charge by indictment only. Unless the defendant consents to an extension, time limits may be extended by the court only upon a showing that extraordinary circumstances exist and that delay is indispensable to the interests of justice.
(3)  Notwithstanding waiver of the preliminary hearing, at any time before the defendant has been indicted the attorney for the Commonwealth shall, upon demand, be entitled to a preliminary hearing for the purpose of examining witnesses. The defendant may cross-examine the witnesses offered by the Commonwealth.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. Felony cases do not have to go through district court before they are presented to the grand jury and once a person is indicted on a felony charge by a grand jury, the case cannot be sent back to the district court since the district court no longer has jurisdiction in the case. OAG 83-31.
Cited:  Commonwealth v. Wortman, 929 S.W.2d 199, 1996 Ky. App. LEXIS 92 (Ky. Ct. App. 1996).
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1. Waiver.
Where the defendant pleaded guilty to an indictment, the failure to accord him a preliminary hearing on the charge before the indictment was waived and in any event even though it was not waived the preliminary hearing was not such an important part of the prosecution as to violate his constitutional rights. Commonwealth v. Watkins, 398 S.W.2d 698, 1966 Ky. LEXIS 504 (Ky. 1966), cert. denied, 384 U.S. 965, 86 S. Ct. 1596, 16 L. Ed. 2d 677, 1966 U.S. LEXIS 1563 (1966).
2. Juvenile Transfer.
Since KRS 640.010(2) excludes transfer hearings pursuant to KRS 635.020(4) from its scope, and therefore from application of the Kentucky Rules of Criminal Procedure, the preliminary hearing called for in KRS 635.020(4) is not a RCr 3.10 hearing, and  the 10-day limit in the rule is not applicable. Bellfield v. Commonwealth, 2006 Ky. App. LEXIS 30 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 142 (Ky. Ct. App. 2006), review denied, Johnson v. Commonwealth,   — S.W.3d —, 2006 Ky. LEXIS 314 (Ky. 2006).
Rule 3.12.  Transfer of defendant to another county.
Text
If it appears from either the complaint or evidence introduced at the hearing that the offense was committed in a county other than that in which the hearing is being held, the judge may release the defendant on personal recognizance or admit the defendant to bail for his or her appearance before the proper judge of the county in which the offense was committed on a day named in the bond, if the offense is bailable, or shall commit the defendant to jail to await transfer within a reasonable time to the latter county by a peace officer of that county. The bond and other papers shall be transmitted to the clerk of the court before which the defendant is bound to appear. Cash deposits shall also be transmitted to the court having authority over the defendant's case.
History
(Amended June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Rule 3.13.  Defective complaint.
Text
If before or during the preliminary hearing of any person arrested pursuant to a warrant, or appearing in response to a summons or citation, it appears that the complaint does not properly name or describe the defendant, or the offense with which the defendant is charged, or that although not guilty of the offense specified in the complaint, there is probable cause to believe that the defendant is guilty of some other offense, the judge shall not discharge or dismiss the defendant but shall permit the attorney for the Commonwealth to amend the complaint if substantial rights of the defendant are not prejudiced.
History
(Adopted June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Rule 3.14.  Probable cause finding.
Text
(1)  If the defendant waives the preliminary hearing or if from the evidence it appears to the judge that there is probable cause to believe that an offense required to be prosecuted by indictment pursuant to Section 12 of the Kentucky Constitution has been committed and that the defendant committed it, the judge shall hold the defendant to answer in the circuit court and commit the defendant to jail, release the defendant on personal recognizance or admit the defendant to bail if the offense is bailable; otherwise the defendant shall be discharged.
(2)  The finding of probable cause may be based upon hearsay evidence in whole or in part. The defendant may cross-examine witnesses against him or her and may introduce evidence in his or her own behalf.
(3)  Objections to evidence on the ground that it was acquired by unlawful means are not properly made at the preliminary hearing. Motions to suppress must be made to the trial court as provided in Rule 9.78.
History
(Amended June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. A justice of the peace cannot amend a felony charge, but can only hold the defendant to answer in the circuit court, commit him to jail or admit him to bail if the offense is bailable; otherwise, discharge him. OAG 69-73.
Although in Kentucky there is no constitutional right to a preliminary hearing, if such a hearing is afforded, it is a judicial hearing requiring fundamental fairness by way of due process, and thus, a defendant before a county judge in a preliminary hearing is entitled to put his witnesses on, if he so requests the court, since his witnesses may give testimony that might negate any probable cause. OAG 74-670.
By adopting this rule, the Supreme Court of Kentucky has implicitly, but formally recognized that a finding of probable cause based on hearsay evidence does not violate an accused's sixth amendment right to confront and cross-examine witnesses; accordingly a probable cause finding, for the purposes of a detention hearing, which is based wholly or partially on hearsay evidence is not violative of a juvenile's due process rights. Hearsay evidence may not, however, support a finding that detention is necessary to assure the safety of the child, protection of the community and the appearance of the child in court. OAG 82-268.
Cited:  Locke v. Commonwealth, 503 S.W.2d 729, 1973 Ky. LEXIS 46 (Ky. 1973); White v. Commonwealth, 132 S.W.3d 877, 2003 Ky. App. LEXIS 341 (Ky. Ct. App. 2003); Jackson v. Commonwealth, 363 S.W.3d 11, 2012 Ky. LEXIS 25 (Ky. 2012); Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
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1. Witnesses.
2. — Defendant.
Where there was no articulation of the value, competence, or relevancy of the proffered testimony sought from a wife in a stalking case against her husband and from a jailer who was the object of accused's bribery, there was no abuse of discretion by the district judge in denying the requests to present such witnesses. Commonwealth v. Wortman, 929 S.W.2d 199, 1996 Ky. App. LEXIS 92 (Ky. Ct. App. 1996).
3. Bail.
In a criminal case, a defendant was entitled to an initial appearance, pursuant to RCr P. 3.02, and one of the district court's options was to set bail, as contemplated under RCr P. 3.05(1). In the alleged criminal's case, the trial court was not entitled to grant the alleged criminal's petition for writ of habeas corpus based on the alleged criminal's claim that the district court erroneously increased the alleged criminal's bail following a probable cause finding at a preliminary hearing, as the alleged criminal was entitled under RCr P. 3.07 to a preliminary hearing before a district judge, but the district court was entitled after a finding of probable cause following a preliminary hearing to set the alleged criminal's bail again, consistent with RCr P. 3.14(1). Bolton v. Irvin, 373 S.W.3d 432, 2012 Ky. LEXIS 106 (Ky. 2012).
Rule 3.16.  Record of testimony.
Text
The preliminary hearing shall be recorded unless waived by all parties. Either party may obtain a copy of the tape or recording upon request and payment therefor.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Opinions of Attorney General. Full stenographic notes are necessary only in those hearings which are conducted after the defendant has waived preliminary hearing and the attorney for the Commonwealth desires to perpetuate the testimony of the witnesses notwithstanding the waiver in accordance with RCr 3.10. OAG 63-61.
Minutes of the magistrate (now judge) in narrative form are sufficient in the ordinary hearing. OAG 63-61.
This rule does not authorize the defendant to demand stenographic notes of the testimony of witnesses at a preliminary hearing at the expense of the Commonwealth or the county. OAG 67-355.
Failure to keep minutes of a preliminary hearing involves a statutory infraction at most, and would furnish no basis for reversal of a conviction under claim of prejudicial error. OAG 72-199.
Commonwealth and county have no authority or duty to pay a stenographer for presence or transcription of stenographic notes at preliminary hearing pursuant to defendant's request and further, the court holding the preliminary hearing has no authority or basis for procuring a reporter for such purpose. OAG 73-659.
Where police court orders a full report of all testimony at a preliminary hearing, it is available to either prosecution or defense upon request and payment. OAG 73-811.
If the Commonwealth has not required the services of a reporter at a preliminary hearing, the state, county, or quarterly courts have no authority or duty to pay a person who acts in that capacity. OAG 76-441.
NOTES TO DECISIONS
1. Minutes As Evidence.
The evidence of the officer who took the minutes of the examining trial, as to taking down the testimony, did not make the minutes themselves competent evidence. The officer might refresh his recollection from the minutes, and then state, when his recollection was refreshed, what the testimony was, if he could; but the minutes themselves were not evidence for that purpose. Wilson v. Commonwealth, 54 S.W. 946, 21 Ky. L. Rptr. 1333 (1900) (decided under prior law).
Rule 3.18.  Order of commitment, bail.
Text
Whenever a person is committed to jail the judge shall direct the clerk to issue a written order of commitment, which shall be delivered to the jailer by the peace officer who executes it. If the offense is bailable, the judge must fix the sum for which bail is to be given and direct the clerk to enter it on the order of commitment. Thereafter, the bail shall be taken by the clerk of the court in which the defendant is held to appear.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Opinions of Attorney General. When a defendant is tried and convicted, the magistrate (now judge) must then enter a commitment to jail order to be delivered to the jailer with the prisoner, where the fine is not paid or replevin made or where jail sentence is involved. OAG 71-127.
NOTES TO DECISIONS
1. Bail.
There was no limitation as to time in which the clerk was authorized to take the bond for the amount fixed by the court and if the bond was fixed and not given during the term, then the clerk could take the bail after term for as long as the court allowed the order fixing bail to remain. Wilson v. Commonwealth, 99 Ky. 167, 35 S.W. 274, 18 Ky. L. Rptr. 51, 1896 Ky. LEXIS 66 (Ky. 1896) (decided under prior law).
A bail bond was invalid where the examining court failed to make a signed or written order admitting the accused to bail and fixing the amount thereof since these provisions were mandatory even though another statute provided that irregularities in bail bond would not make the bond invalid. Hicks v. Commonwealth, 256 Ky. 244, 75 S.W.2d 1086, 1934 Ky. LEXIS 389 (Ky. 1934) (decided under prior law).
Rule 3.20.  Recognizance of witnesses.
Text
When the defendant has been held to answer the charge the judge shall cause each of the material witnesses on behalf of the Commonwealth and, at the defendant's request, each of such witnesses for the defendant as the defendant may suggest, to enter into a recognizance before the judge to the effect that the witness will attend and testify in the court to which the defendant has been held to answer, or forfeit a sum not less than one hundred dollars ($100) to the Commonwealth of Kentucky. If witnesses for the defendant are recognized, it shall be so stated in the recognizance.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Rule 3.22.  Transmission of papers.
Text
If at the conclusion, or upon waiver, of the preliminary hearing the defendant is held to answer, the clerk shall transmit all papers in the proceedings to the clerk of the court to which the defendant has been held, and shall transmit a copy of all such papers to the Commonwealth's Attorney.
History
(Amended June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended November 7, 2014, effective January 1, 2015.)
Annotations

NOTES TO DECISIONS
1. Bail.
It was indispensable that the decision of the examining court requiring the accused to give bail be filed in the trial court at least before the forfeiture was adjudged. Clendennen v. Commonwealth, 194 Ky. 741, 240 S.W. 1065, 1922 Ky. LEXIS 247 (Ky. 1922) (decisions under prior law).
IV.
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Rule 4.00.  Recognizance and bail — Definitions of terms.
Text
As used in these rules the following terms mean:
 	(a)  “Bail bond” means a written undertaking, executed by the defendant or one or more sureties, that the defendant designated in such instrument will, while at liberty as a result of an order fixing bail and of the execution of a bail bond in satisfaction thereof, appear in a designated criminal action or proceeding when the defendant's attendance is required and otherwise render himself amenable to the orders and processes of the court, and that in the event the defendant fails to do so, the signers of the bond will pay to the court the amount of money specified in the order fixing bail.
 	(b)  “Cash bail bond” means a sum of money, in the amount designated in an order fixing bail, posted by a defendant or by another person on the defendant's behalf with a court or other authorized public officer upon condition that such money will be forfeited if the defendant does not comply with the directions of a court requiring the defendant's attendance at the criminal action or proceeding involved and does not otherwise render himself or herself amenable to the orders and processes of the court.
 	(c)  “Conditions of release” may include financial as well as nonfinancial requirements upon which the defendant's release is dependent. All methods of pre-trial release include the conditions of release requiring the defendant to appear before court when required and to submit himself or herself to the orders and processes of the court.
 	(d)  “Pre-trial release” is release of a defendant from custody before his or her trial date. It may be secured by any authorized method of pre-trial release including but not limited to release on personal recognizance, on nonfinancial conditions or upon execution of a bail bond. It does not include the procedure for issuance of citation as provided in KRS 431.015.
 	(e)  “Pre-trial services agency” means the agency established or authorized by Supreme Court order to provide pre-trial release investigation and services for trial courts having jurisdiction of criminal causes.
 	(f)  “Release on personal recognizance” means release of a defendant on personal recognizance when, having acquired control over the defendant's person, the court permits the defendant to be at liberty during the pendency of the criminal action or proceeding upon the defendant's written promise to appear whenever his or her attendance before court may be required and to render himself or herself amenable to the orders and processes of the court.
 	(g)  “Surety” means a person other than the defendant who executes a bail bond and assumes the obligations therein.
 	(h)  “Unsecured bail bond” means a bail bond for which the defendant is fully liable upon failure to appear in court when ordered to do so or upon breach of a material condition of release, but which is not secured by any deposit of or lien upon property.
History
(Adopted June 18, 1976, effective June 19, 1976; amended October 18, 1977, effective January 1, 1978; amended February 16, 1999, effective March 1, 1999.)
Annotations

Opinions of Attorney General. A county fiscal court may not adopt rules and regulations, the practical effect of which would be to curtail the courts' determination of bail, between the hours of 11 p.m. and 7 a.m., with the effect that an individual arrested at night would be housed for at least eight hours before he could make bail, since the bail bond provisions of RCr 4.00 to 4.58 and KRS 431.510 to 431.550 reflect the legislative policy that if pretrial release is to be effected at all, it should be done quickly, to preserve the presumption of innocence, and since the practical effect of excluding bail officers for the stated period would be arbitrary denial of bail, which would be prohibited by the Ky. Const., § 2 proscription against arbitrary action. OAG 81-299.
Rule 4.02.  Bailable offenses — Eligibility for pre-trial release.
Text
(1)  All persons shall be bailable before conviction, except when death is a possible punishment for the offense or offenses charged and the proof is evident or the presumption is great that the defendant is guilty.
(2)  All defendants charged with bailable offenses shall be considered for pre-trial release without making formal application except when a capital offense is charged. A person charged with a capital offense must make an application for pre-trial release.
(3)  On the hearing of an application for admission to pre-trial release made before or after indictment for a capital offense, the burden of showing that the proof is evident or the presumption is great that the defendant is guilty is on the Commonwealth.
History
(Amended June 18, 1976, effective June 19, 1976.)
Annotations

Cited:  Commonwealth v. Peacock, 701 S.W.2d 397, 1985 Ky. LEXIS 252 (Ky. 1985); Davis v. Commonwealth, 795 S.W.2d 942, 1990 Ky. LEXIS 84 (Ky. 1990).
Rule 4.04.  Authorized methods of pre-trial release.
Text
(1)  The only authorized methods of pretrial release are on the following or any combination thereof as the court determines:
 	(a)  personal recognizance
 	(b)  unsecured bail bond
 	(c)  nonfinancial conditions
 	(d)  executed bail bond
 		(i)  with sufficient personal surety acceptable to the court; or
 		(ii)  with a deposit with the court of a sum of money equal to at least ten per cent of the bond; or
 		(iii)  with a deposit with the court of cash equal to the amount of the bond; or
 		(iv)  with stocks or bonds which are not exempt from execution and which over and above all liabilities and encumbrances have a value equal to the total amount of the bond;
 		(v)  with real property having a value over and above all liabilities and encumbrances, equal to twice the value of the bond; or
 		(vi)  in cases of motor vehicle traffic violations, with a guaranteed arrest bond certificate as provided in KRS 431.020.
(2)  Nonfinancial conditions may be imposed upon any bail bond in the manner provided in RCr 4.14.
(3)  The court shall determine the method of pre-trial release and the manner in which a bail bond is executed.
History
(Amended June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended June 30, 1986, effective January 1, 1987.)
Annotations

Compiler's Notes.
The reference to KRS 431.020 in subsection (1)(vi) of this rule should probably be to KRS 431.021 since that is the section that deals with guaranteed arrest bond certificates. KRS 431.020, which has been reenacted as KRS 452.620, deals with venue where there is doubt as to where an offense was committed.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Rule 4.06.  Duties of pretrial services agency.
Text
The duties of a pretrial services agency authorized by the Administrative Office of the Courts to serve the trial court shall include interviewing defendants eligible for pretrial release, verifying information obtained from defendants, making recommendations to the court as to whether defendants interviewed should be released on personal recognizance, identifying veterans, and any other duties ordered by the Supreme Court. When a defendant requests appointment of counsel, the Pretrial Release Officer shall, where practical, interview the defendant, assist in preparing the affidavit of indigency set out in KRS 31.120, and provide the affidavit to the court and the defendant.
History
(Amended June 18, 1976, effective June 19, 1976; amended October 1, 2002, effective January 1, 2003; amended October 4, 2012, effective January 1, 2013.)
Annotations

Kentucky Law Journal.
Notes, The Conundrum of Criminal Discovery: Constitutional Arguments, ABA Standards, Federal Rules, and Kentucky Law, 64 Ky. L.J. 800 (1975-76).
Opinions of Attorney General. Under this section a judge can legally direct, by telephone, the pretrial officer to use a prescribed form or draw an appropriate order of release as the judge directs, and can direct such pretrial officer to sign the judge's name to the form release or order. OAG 77-310.
There is nothing to prevent a pretrial release agency from interviewing a defendant under the custody of the arresting officer even if the defendant has never been turned over to the county jailer; thus, where requested in that situation, they should interview the defendant and make their recommendations to the trial court of jurisdiction. OAG 80-318.
Rule 4.08.  Confidentiality of pre-trial services agency records.
Text
Information supplied by a defendant to a representative of the pretrial services agency during the defendant's initial interview or subsequent contacts, and information obtained by the pretrial services agency as a result of the interview or subsequent contacts, shall be deemed confidential and shall not be subject to subpoena or to disclosure without the written consent of the defendant except in the following circumstances:
 	(a)  information relevant to the imposition of conditions of release shall be presented to the court on a standardized form when the court is considering what conditions of release to impose;
 	(b)  information furnished by the defendant to the pretrial services agency and recorded on a completed interview form shall be furnished to law enforcement officials upon request if the defendant fails to appear in court when required;
 	(c)  information concerning compliance with any conditions of release imposed by the court shall be furnished to the court upon its request for consideration of modification of conditions of release or of sentencing or of probation;
 	(d)  information relevant to sentencing or probation shall be furnished to the court upon its request for consideration in imposing sentence or probation;
 	(e)  at its discretion, the court may permit the probation officer, for the purpose of preparing the pre-sentence investigation report, and the defense attorney to inspect the completed interview form;
 	(f)  any person conducting an evaluation of the pretrial release program may have access to all completed interview forms upon order of the Supreme Court.
 	(g)  all information obtained from the defendant and all information provided to the court shall be provided to the defendant's attorney.
 	(h)  information relating to a defendant's status as a military veteran may be shared with the Department of Veterans Affairs in order to facilitate the provision of services available to the defendant.
At the beginning of the initial interview with a representative of the pretrial services agency, the defendant shall be advised of the above uses of information supplied by the defendant or obtained as a result of information supplied by the defendant.
 	(i)  the risk assessment questions, level and score may be electronically accessed by the prosecutor and counsel for the defendant.
History
(Amended June 18, 1976, effective June 19, 1976; amended October 18, 1977, effective January 1, 1978; amended October 23, 1978, effective November 1, 1978; amended June 29, 1984, effective January 1, 1985; amended February 16, 1999, effective March 1, 1999; amended October 1, 2002, effective January 1, 2003; amended October 4, 2012, effective January 1, 2013; effective January 1, 2017.)
Annotations

NOTES TO DECISIONS
1. In General.
While the trial court erred in admitting testimony about what defendant told a pretrial intake services officer because that information was confidential pursuant to RCr 4.08 absent defendant's consent, the error was not palpable error pursuant to RCr 10.26. Even absent admission of that evidence, defendant would have been convicted of failing to register as a sex offender, and, thus, the error did not prejudice defendant. Couch v. Commonwealth, 256 S.W.3d 7, 2008 Ky. LEXIS 160 (Ky. 2008).
Rule 4.10.  Release on personal recognizance — Unsecured bail bond.
Text
A defendant shall be released on personal recognizance or upon an unsecured bail bond unless the court determines, in the exercise of its discretion, that such release will not reasonably assure the appearance of the defendant as required. In the exercise of such discretion the court shall give due consideration to recommendations of the local pre-trial services agency when made as authorized by order of the Supreme Court.
History
(Amended June 18, 1976, effective June 19, 1976.)
Annotations

Cited:  Davis v. Commonwealth, 795 S.W.2d 942, 1990 Ky. LEXIS 84 (Ky. 1990).
NOTES TO DECISIONS
1. Discretion of Court.
2. — Considerations.
Even though the circuit judge has discretionary authority respecting bail, the record should clearly reflect that the circuit judge gave consideration to KRS 431.520 and this rule and that the amount of any bail was determined according to the standards set forth in KRS 431.525 and RCr 4.16(1). Abraham v. Commonwealth, 565 S.W.2d 152, 1977 Ky. App. LEXIS 910 (Ky. Ct. App. 1977).
Where the order denying a motion to reduce bail reflected that the trial court considered only the nature of the offenses in fixing the amount of bail but did not consider the defendant's length of residence in Kentucky and at his present address, his marital status, his employment record, the date and nature of his prior criminal record, or his ability to raise $75,000 in bail, where the order provided no basis for believing that $75,000 bail was the least onerous condition reasonably likely to insure defendant's appearance at trial and where the court made no findings supporting its order, such order was reversed. Abraham v. Commonwealth, 565 S.W.2d 152, 1977 Ky. App. LEXIS 910 (Ky. Ct. App. 1977).
Rule 4.12.  Release on nonfinancial conditions.
Text
If a defendant's promise to appear or his or her execution of an unsecured bail bond alone is not deemed sufficient to insure his or her appearance when required, the court shall impose the least onerous conditions reasonably likely to insure the defendant's appearance as required. Such conditions of release may include but are not limited to placing the defendant in the custody of a designated person or organization agreeing to supervise the defendant or to placing restrictions on the defendant's travel, association or place of abode during the period of release.
Commensurate with the risk of nonappearance the court may impose any other condition including a condition requiring the defendant to return to custody after specified hours.
History
(Amended June 18, 1976, effective June 19, 1976; amended February 16, 1999, effective March 1, 1999.)
Annotations

NOTES TO DECISIONS
1. Considerations.
Where the order denying a motion to reduce bail reflected that the trial court considered only the nature of the offenses in fixing the amount of bail but did not consider the defendant's length of residence in Kentucky and at his present address, his marital status, his employment record, the date and nature of his prior criminal record, or his ability to raise $75,000 in bail, where the order provided no basis for believing that $75,000 bail was the least onerous condition reasonably likely to insure defendant's appearance at trial and where the court made no findings supporting its order, such order was reversed. Abraham v. Commonwealth, 565 S.W.2d 152, 1977 Ky. App. LEXIS 910 (Ky. Ct. App. 1977).
Rule 4.14.  Nonfinancial conditions on release.
Text
The court shall cause the issuance of an order containing a statement of any conditions imposed upon the defendant for his or her release. The defendant shall sign the statement of conditions and receive a copy thereof. The order shall inform the defendant of penalties applicable to violation of conditions and advise that a warrant for the defendant's arrest will be issued if conditions are violated. The court shall also inform the local pre-trial services agency of the conditions of release.
History
(Amended June 18, 1976, effective June 19, 1976; amended February 16, 1999, effective March 1, 1999.)
Rule 4.16.  Amount of bail.
Text
(1)  The amount of bail shall be sufficient to insure compliance with the conditions of release set by the court. It shall not be oppressive and shall be commensurate with the gravity of the offense charged. In determining such amount the court shall consider the defendant's past criminal acts, if any, the defendant's reasonably anticipated conduct if released and the defendant's financial ability to give bail.
(2)  If a defendant is charged with an offense punishable by fine only, the amount of bail shall not exceed the amount of the maximum penalty and costs.
(3)  Amount of bail may also be set in accordance with the uniform schedule of bail prescribed for designated misdemeanors and violations in Appendix A — Uniform Schedule of Bail, of these rules.
History
(Amended June 18, 1976, effective June 19, 1976; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cited:  Commonwealth v. Peacock, 701 S.W.2d 397, 1985 Ky. LEXIS 252 (Ky. 1985); Davis v. Commonwealth, 795 S.W.2d 942, 1990 Ky. LEXIS 84 (Ky. 1990).
NOTES TO DECISIONS

 	1. 	Excessive Bail.
 	2. 	Discretion of Court.
 	3. 	Reduction Hearing.
1. Excessive Bail.
Where a married man and father who had lived most of his lifetime in the same county and did not have sufficient resources to post a large bail, but who had a long history of law violations, was unemployed, and had a reputation as the principal supplier of narcotics in Louisville was charged with unlawful possession and sale of heroin, a conviction on which would result in severe penalties, bail set in the amount of $150,000 was excessive. Long v. Hamilton, 467 S.W.2d 139, 1971 Ky. LEXIS 358 (Ky. 1971) (decided under prior rule).
Where the order denying a motion to reduce bail reflected that the trial court considered only the nature of the offenses in fixing the amount of bail but did not consider the defendant's length of residence in Kentucky and at his present address, his marital status, his employment record, the date and nature of his prior criminal record, or his ability to raise $75,000 in bail, where the order provided no basis for believing that $75,000 bail was the least onerous condition reasonably likely to insure defendant's appearance at trial and where the court made no findings supporting its order, such order was reversed. Abraham v. Commonwealth, 565 S.W.2d 152, 1977 Ky. App. LEXIS 910 (Ky. Ct. App. 1977).
2. Discretion of Court.
Even though the circuit judge has discretionary authority respecting bail, the record should clearly reflect that the circuit judge gave consideration to KRS 431.520 and RCr 4.10 and that the amount of any bail was determined according to the standards set forth in KRS 431.525 and subsection (1) of this rule. Abraham v. Commonwealth, 565 S.W.2d 152, 1977 Ky. App. LEXIS 910 (Ky. Ct. App. 1977).
3. Reduction Hearing.
Where trial judge refused to permit defendant to examine the chief prosecuting witness at the hearing to reduce bail on the ground that such an examination would constitute an unauthorized discovery, the judge's refusal was error since the defendant should have been permitted to examine the witness to the extent that the object of the examination had any relevant bearing upon the factors which the court must consider in determining the amount of bail. Kuhnle v. Kassulke, 489 S.W.2d 833, 1973 Ky. LEXIS 657 (Ky. 1973) (decided under prior rule).
Rule 4.18.  Motor vehicle traffic violations — Guaranteed arrest bond certificate.
Text
(1)  Notwithstanding any other provisions of these rules, a guaranteed arrest bond certificate presented by the person whose signature appears thereon shall be accepted in lieu of cash bail in an amount not to exceed five hundred dollars ($500) as a bail bond to guarantee the appearance of such person in any court of this Commonwealth, at the time required by such court, when such person is arrested for violation of any law of this Commonwealth or traffic ordinance of any municipality therein relating to the operation of a motor vehicle. A guaranteed arrest bond certificate so presented as a bail bond is subject to the same forfeiture and enforcement provisions as a bail bond or cash bail. However:
 	(a)  The violation must have been committed prior to the expiration date shown on the guaranteed arrest bond certificate, and
 	(b)  A guaranteed arrest bond certificate may not be accepted when a person is arrested for violation of KRS Chapter 281 or subsection (2) of KRS 189.520.
(2)  As used in this Rule 4.18, “guaranteed arrest bond certificate” means a printed card or other certificate issued by the association to any of its members, which is signed by the member and contains a printed statement that such association and a surety company licensed to do business in this Commonwealth;
 	(a)  Guarantee the appearance of the person whose signature appears on the card or certificate, and
 	(b)  Will, in the event of the failure of such person to appear in court at the time set for appearance, pay any fine or forfeiture imposed upon such person in an amount not to exceed five hundred dollars ($500).
History
(Amended June 18, 1976, effective June 19, 1976; amended October 18, 1977, effective January 1, 1978; amended July 8, 1983, effective January 1, 1984; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cross-References.
Traffic violations, guaranteed arrest bond, KRS 431.021.
Rule 4.20.  Use of uniform schedule of bail.
Text
(1)  The defendant may execute a bail bond in accordance with the uniform schedule of bail (Appendix A) for designated nonviolent Class D felonies, misdemeanors and violations without appearing before a judge. If a defendant chooses to execute a bail bond in accordance with the schedule without appearing before a judge and proceeds to do so, that defendant waives his or her statutory right to be considered for other authorized methods of pre-trial release. Before said waiver is effective, the defendant must be informed of his or her right to appear before a judge without unnecessary delay, and to be considered for release on personal recognizance.
(2)  In the exercise of its reasonable discretion the court may refuse to set bail in the amount prescribed by Appendix A, but must record written reasons for the deviation.
(3)  Each court may by local rule establish a uniform schedule of bail for violations of ordinances of cities and counties over which it has jurisdiction; provided, however, that when the ordinance is punishable by a fine only, the amount of the bond set shall not exceed the amount of the maximum penalty and costs.
History
(Amended June 18, 1976, effective June 19, 1976; amended October 23, 1978, effective November 1, 1978; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999; amended October 4, 2012, effective January 1, 2013; amended October 22, 2013, effective January 1, 2014.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. A defendant who executes bond without appearing before a magistrate (now judge) waives his statutory right to be considered for other authorized methods of pretrial release. OAG 76-516.
Rule 4.22.  Ten per cent deposit.
Text
(1)  If a ten per cent cash deposit to the court is accepted, in no event shall it be less than ten dollars.
(2)  A ten per cent deposit will not be accepted to secure bail in the amount designated on the uniform schedule for bail for traffic, boating, fish and wildlife offenses listed therein.
History
(Amended June 18, 1976, effective June 19, 1976.)
Rule 4.24.  Officers authorized to take bail.
Text
When the amount of bail has been fixed either by the court or by the uniform schedule of bail, it may be taken by the clerk of the court in which the defendant is held to appear. Another bonded public officer shall be authorized by the chief judge of the circuit court to take bail. The authorized bonded public officer shall take bail when the clerk of the court is unavailable. The individual with whom deposits are made shall ascertain that the amount deposited is no less than the amount fixed by the court.
History
(Amended June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended November 27, 2000, effective February 1, 2001.)
Annotations

Opinions of Attorney General. Although both a jailer and his deputy are bonded public officers, they do not have the authority to set bail for a person arrested for being dangerous, drunk, or disorderly nor can they accept bail without the authorization of a court. OAG 76-516.
Since the jailer is a bonded public officer, this rule may be applied by the chief judge of the circuit court to the jailer, where the clerk of the court is unavailable. OAG 82-325.
The jailer, taking bond under direction of the court, is really an officer of the court, and the costs or fees therefor accrue to the accounts of the circuit clerk's office, subject to their being sent to the state Treasury for credit to the general fund, pursuant to KRS 431.531. OAG 82-325.
Where jailer takes a bail bond under KRS 30A.060(3) or this rule, since the jailer would be taking bond, if at all, as a substitution for the court clerk, who is not available, the fee or “cost” set forth in KRS 431.530(3) would govern. OAG 82-325.
A jailer may be authorized to bail misdemeanants by the Chief Circuit Judge, where the clerk is unavailable; he may accept cash bail or the deposit authorized by KRS 431.530. OAG 84-108.
A jailer, where authorized to afford bail, must use his sound judgment in releasing a person charged with intoxication or driving while drunk, since the jailer might be subject to tort liability for damages suffered by a member of the public if the prematurely released defendant injured someone. OAG 84-108.
Rule 4.26.  Receipt for and record of cash deposit and bond.
Text
(1)  When an authorized officer receives a cash deposit the officer shall give a receipt to the person from whom the officer receives the money on a uniform receipt form provided by the Administrative Office of the Courts.
(2)  The person who takes the bail bond shall see that the bond form is completed. That person shall give one copy to the defendant and one to the clerk of the court in which the defendant is held to appear. The clerk shall file the copy in the case file.
History
(Amended June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Rule 4.28.  Custody of cash deposits and bond.
Text
The court copy of the bond and the cash deposited with an individual authorized to take bail in the absence of the clerk shall be delivered to the clerk by the next business day. The clerk shall forthwith deposit the money in an escrow account for all cash deposits and bail, which account may include other funds held by the court.
History
(Amended June 18, 1976, effective June 19, 1976; amended October 14, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981.)
Rule 4.30.  Qualification of sureties.
Text
(1)  Each surety, except a corporate surety that is approved as provided by law, shall be a resident or owner of real estate within the Commonwealth and shall file an affidavit in which the surety shall describe the property by which the surety proposes to secure the bond. The provisions of this paragraph (1) shall not apply to a surety who posts a full cash bond.
(2)  No attorney at law, sheriff, deputy sheriff, judge, clerk, deputy clerk, trial commissioner, master commissioner or pretrial release officer shall be taken as surety on any bail bond, including bail on appeal under Rule 12.78.
(3)  No bond shall be approved unless the surety thereon appears to be qualified.
History
(Amended June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Rule 4.32.  Sufficiency of sureties.
Text
If there is only one (1) surety, that surety shall be worth the amount specified in the bond exclusive of the amount of any other undertaking on which the surety may be principal or surety, and exclusive of property exempt from execution and over and above liabilities. If there are several sureties they shall in the aggregate be worth that amount exclusive of the amount of other undertakings, and of the exemptions and liabilities mentioned above. Any person authorized to take bail shall refuse any surety offered in a bail bond to be taken by that person who is, in that person's opinion, insufficient.
History
(Adopted June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Rule 4.34.  Justification of security.
Text
(1)  If the bail bond is secured by real estate, the defendant or surety must file with the bond a sworn schedule and a statement of value from the property valuation administrator of the county in which the real estate is located. The sworn schedule shall contain:
 	(a)  legal description of the real estate;
 	(b)  description of any and all encumbrances on the real estate including the amount of each and the holder thereof; and
 	(c)  market value of the unencumbered equity owned by the affiant or affiants.
(2)  If the bail bond is secured by stocks and bonds, the defendant or surety must file with the bond a sworn schedule which shall contain:
 	(a)  descriptions sufficient for identification of the stocks and bonds deposited;
 	(b)  present market value of each stock and bond; and
 	(c)  total market value of stocks and bonds listed.
(3)  In either case, unless the defendant or the defendant's relative is using his or her own property as security, a statement must be filed stating that the property has not been used or accepted as security on a bail bond in the Commonwealth during the twelve months preceding the date of the bond.
(4)  The sworn schedule in either case must further include a statement that affiant or affiants are the sole owners of the unencumbered equity; that the property is not exempt from execution; and that the property is security for the appearance of the defendant in accordance with the conditions of release imposed by the court.
(5)  If a bail bond is to be secured by real estate, the unencumbered equity of the real estate must have a fair market value at least double the amount of the bail bond.
History
(Adopted June 18, 1976, effective June 19, 1976; amended October 23, 1978, effective November 1, 1978; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Rule 4.36.  Recording of a real property bond.
Text
A certified copy of the bail bond and a schedule of real estate accompanied by necessary recording fee which shall be paid by the defendant or sureties, must be filed by the clerk of court requiring bail bond in the office of the county clerk of each county in which the real estate is situated.
The county court clerk may record copies of the bail bond and schedule and the Commonwealth then has lien upon the real estate. Such records shall be kept in the miscellaneous encumbrance book provided by county court clerk.
History
(Adopted June 18, 1976, effective June 19, 1976; amended February 16, 1999, effective March 1, 1999.)
Rule 4.38.  Mandatory review after twenty-four hours.
Text
If a defendant continues to be detained 24 hours without arraignment from the time of the initial imposition of conditions of release because of inability to meet such conditions, the judge that imposed the conditions must review them on defendant's written application or may do so on his/her own motion. If the judge declines to modify them, the judge shall record in writing the reasons for that decision. It shall be the duty of the pretrial release officer to inform the judge that set the initial conditions of release of those defendants in custody who are not released from jail after 24 hours and who have not been arraigned.
History
(Adopted June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999; effective January 1, 2017.)
Annotations

Cited: Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
Rule 4.40.  Review of conditions of release.
Text
(1)  The defendant or the Commonwealth may by written motion apply for a change of conditions of release at any time before the defendant's trial. The motion shall state the grounds on which the change is sought. The moving party may request an adversary hearing on the motion, and is entitled to such hearing the first time the moving party requests it. Requests for adversary hearings made in subsequent motions for review of conditions of release shall lie within the discretion of the court.
(2)  Whenever the court denies the specific relief requested, the judge shall record in writing the reasons for so doing.
(3)  Motion for change of conditions of release must be in good faith. Where the defendant has appeared when required at previous proceedings in the case, the Commonwealth must demonstrate by clear and convincing evidence the need to modify existing conditions of release.
History
(Adopted June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Cited: Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
NOTES TO DECISIONS

 	1. 	Increase in Amount.
 	2. 	Revocation as Basis for New Trial.
1. Increase in Amount.
Where following her arrest the district court set defendant's bail at $3,000 and following her indictment for murder and first degree robbery, the state successfully moved in circuit court to increase the bond to $25,000, such increase was not prohibited by this rule and RCr 4.42 since, while those rules are substantively more specific and restrictive than the former rules with respect to the finding courts must make before they may order the amount of bail previously set by them increased, the requirements of the rules are not specifically made applicable to cases where a prosecution is commenced in district court, but jurisdiction of the case is later transferred to a circuit court by the return of an indictment, and since a return of an indictment in circuit court against a person already released on a bond fixed by a lower court is a change in that person's status sufficient to authorize the circuit court to take a fresh look at the question of bail and to summarily exercise a new discretion as to the amount of bail. Sydnor v. Commonwealth, 617 S.W.2d 58, 1981 Ky. App. LEXIS 247 (Ky. Ct. App. 1981).
Although the appellate court found that the alleged criminal's bond could be reduced after it had been set at an initial appearance and was then increased by the district court after a finding of probable cause at a preliminary hearing, the appellate court's ruling that the increase was only permissible after hearings had been held under RCr P. 4.40 and RCr P. 4.42 was not correct. RCr P. 4.40 was a rule of general procedure and a specific procedure under another rule already applied to the alleged criminal's case and RCr P. 4.42 did not apply at all because it only applied to defendants who had been granted pretrial release, which did not include the alleged criminal who was held in custody during the proceedings against the alleged criminal. Bolton v. Irvin, 373 S.W.3d 432, 2012 Ky. LEXIS 106 (Ky. 2012).
2. Revocation as Basis for New Trial.
The trial court erred in imposing the condition of detention upon its decision to grant a new trial. The court announced a change of conditions of release without a motion of the Commonwealth requesting or stating grounds for such change, and without a demonstration by clear and convincing evidence of the need to modify existing conditions. That this error was prejudicial to the defendant was beyond question, as it induced him to decline the new trial to which the court had determined he was entitled. Brown v. Commonwealth, 789 S.W.2d 748, 1990 Ky. LEXIS 4 (Ky. 1990).
Rule 4.42.  Change of conditions of release — Bond forfeiture.
Text
(1)  If at any time following the release of the defendant and before the defendant is required to appear for trial the court is advised of a material change in the defendant's circumstances or that the defendant has not complied with all conditions imposed upon his or her release, the court having jurisdiction may order the defendant's arrest and require the defendant or the defendant's surety or sureties to appear and show cause why the bail bond should not be forfeited or the conditions of release be changed, or both.
(2)  A copy of said order shall be served on the defendant and the defendant's surety or sureties. The court shall order the arrest of the defendant only when it has good cause to believe the defendant will not appear voluntarily upon notice to appear.
(3)  Where the court is acting on advice that the defendant has not complied with all conditions imposed upon his or her release, the Court shall not change the conditions of release or order forfeiture of the bail bond unless it finds by clear and convincing evidence that the defendant has wilfully violated one of the conditions of his or her release or that there is a substantial risk of nonappearance.
(4)  Where the court is acting on advice of a material change in the defendant's circumstances, it shall not change the conditions of his release or order forfeiture of the bail bonds unless it finds by clear and convincing evidence that a material change in circumstances exists and that there is a substantial risk of nonappearance.
(5)  Before the court may make the findings required for change of conditions or forfeiture of bail under this rule, the defendant and the defendant's surety or sureties shall be granted an adversary hearing comporting with the requirements of due process. Whenever the court changes conditions of release (except upon motion of the defendant) or orders forfeiture of bail, it must furnish the defendant and the defendant's surety or sureties with written reasons for so doing.
History
(Adopted June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended effective July 8, 1983; amended September 22, 1995, effective November 1, 1995; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Cited:  Fryman v. Harrison, 896 S.W.2d 908, 1995 Ky. LEXIS 58 (Ky. 1995); Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
NOTES TO DECISIONS

 	1. 	Increase in Amount.
 	2. 	Discretion to Order Forfeiture.
 	3. 	Excessive Forfeiture.
1. Increase in Amount.
Where following her arrest the district court set defendant's bail at $3,000 and following her indictment for murder and first-degree robbery, the state successfully moved in circuit court to increase the bond to $25,000, such increase was not prohibited by RCr 4.40 and this rule since, while those rules are substantively more specific and restrictive than the former rules with respect to the finding courts must make before they may order the amount of bail previously set by them increased, the requirements of the rules are not specifically made applicable to cases where a prosecution is commenced in district court, but jurisdiction of the case is later transferred to a circuit court by the return of an indictment, and since a return of an indictment in circuit court against a person already released on a bond fixed by a lower court is a change in that person's status sufficient to authorize the circuit court to take a fresh look at the question of bail and to summarily exercise a new discretion as to the amount of bail. Sydnor v. Commonwealth, 617 S.W.2d 58, 1981 Ky. App. LEXIS 247 (Ky. Ct. App. 1981).
Although the appellate court found that the alleged criminal's bond could be reduced after it had been set at an initial appearance and was then increased by the district court after a finding of probable cause at a preliminary hearing, the appellate court's ruling that the increase was only permissible after hearings had been held under RCr P. 4.40 and RCr P. 4.42 was not correct. RCr P. 4.40 was a rule of general procedure and a specific procedure under another rule already applied to the alleged criminal's case and RCr P. 4.42 did not apply at all because it only applied to defendants who had been granted pretrial release, which did not include the alleged criminal who was held in custody during the proceedings against the alleged criminal. Bolton v. Irvin, 373 S.W.3d 432, 2012 Ky. LEXIS 106 (Ky. 2012).
2. Discretion to Order Forfeiture.
Language in the forfeiture of bond statute, KRS 431.545, and forfeiture of bond criminal rule, RCr 4.42, clearly indicated that the General Assembly intended that courts had the option to forfeit bonds for violations of non-financial conditions of the bond. A trial court did not abuse its discretion in ordering the forfeiture of $5,000 of a $20,000 bond where the evidence clearly showed that defendant violated conditions of his pre-trial release bond that prohibited the consumption of alcohol and required defendant to obey a curfew; defendant was caught out drinking after the curfew time. Clemons v. Commonwealth, 152 S.W.3d 256, 2004 Ky. App. LEXIS 326 (Ky. Ct. App. 2004).
3. Excessive Forfeiture.
Defendant's conduct was serious and willful and, therefore, the bond posted was subject to forfeiture, KRS 431.545, RCr P. 4.42; however, the $50,000 forfeiture was excessive, where, unlike the usual disappearance of the defendant following a failure to appear, defendant's arrest did not require substantial investigative resources and did not require a delay in disposition of the underlying charges. Coomer v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 73 (Ky. Ct. App. 2013), review denied, — S.W.3d —, 2014 Ky. LEXIS 185 (Ky. Apr. 9, 2014).
Rule 4.43.  Appellate review of bail — Habeas corpus.
Text
(1)  When a circuit court has granted or denied a motion for a review of a bail bond under RCr 4.38 or 4.40, or has changed a condition of release pursuant to RCr 4.42, a defendant adversely affected may appeal that decision to the Court of Appeals pursuant to the following procedures:
 	(a)  The notice of appeal from the order of the trial court shall be filed within ten (10) days after the date of entry, subject to RCr 12.06, and shall otherwise be in the manner fixed by RCr 12.04.
 	(b)  Upon the filing of the notice of appeal the clerk of the circuit court shall prepare and certify a copy of such portion of the record or proceedings as relates to the question of bail and is needed for the purpose of deciding the issue on appeal, including, but not limited to, the order of the trial court, the motion and any responses thereto, and any video recording of the hearing on the motion being appealed. The abbreviated record shall be filed with the clerk of the appellate court within fourteen (14) days after filing of the notice of appeal.
 	(c)  The appellant shall within ten (10) days after the filing of the record file a brief with the appellate court. The brief shall state clearly the procedural history of the case, the factual history of the dispute, and the grounds on which movant's claim for relief is based and otherwise comply with the briefing requirements of Civil Rule 76.1 2. Such brief shall not exceed five (5) double-spaced typewritten pages. The brief and record appendix shall be served on both the local Commonwealth's attorney and on the Attorney General.
 	(d)  No brief shall be required of the appellee, but the appellee may file a brief within ten (10) days after the date the appellant's brief is filed. Such brief shall not exceed five (5) double-spaced typewritten pages and shall otherwise comply with the requirements of Civil Rule 76.12. No other briefs shall be filed unless requested by the appellate court.
 	(e)  The appeal shall stand submitted for final disposition ten (10) days after the date on which the appeal was perfected by the appellant or upon the filing of the appellee's brief, whichever occurs first. Oral argument will not be held unless ordered by the Court sua sponte or on the grant of a motion of a party.
 	(f)  Neither the filing of the notice of appeal nor the pendency of the appeal shall stay further proceedings in the prosecution.
 	(g)  A final disposition by the Court of Appeals on the appeal shall not be subject to rehearing or modification under Civil Rule 76.32 or reconsideration under Civil Rule 76.38(2).
 	(h)  Any party adversely affected by the final disposition of the appeal by the Court of Appeals may move the Supreme Court for discretionary review within thirty (30) days from the date the decision of the Court of Appeals was entered. Such a motion will be entertained only for extraordinary cause shown in the motion. A response to the motion for discretionary review may be filed within thirty (30) days after the motion is filed. Ten (10) copies of the motion and response, if any, shall be filed with the Clerk of the Supreme Court.
History
(Adopted June 12, 1981, effective September 1, 1981; amended July 12, 1989, effective August 28, 1989; effective January 1, 2017.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Gillig, Kentucky Post-Conviction Remedies and the Judicial Development of Kentucky Rule of Criminal Procedure 11.42, 83 Ky. L.J. 265 (1994-95).
Rule 4.44.  Record of discharge.
Text
(1)  When the court orders a discharge upon the defendant's compliance with conditions of release, the clerk of the court that required a bail bond or released on personal recognizance shall make a record of the discharge and the date of discharge.
(2)  Upon discharge of the defendant's and surety's obligations under the bail bond, the court shall return all stocks and bonds and cash deposited with the court except when a 10% deposit was made. In such cases the clerk of court shall retain 10% of the 10% deposit, in no event less than five dollars.
(3)  If the defendant was released on a property bond, the clerk of the court requiring the bond shall notify in writing the county court clerk of each county where the real estate is situated. The lien on real estate must be discharged and the release recorded on the margin by that county court clerk.
History
(Adopted June 18, 1976, effective June 19, 1976; amended July 27, 1976, effective August 1, 1976.)
Rule 4.46.  Application of deposit to fine or costs.
Text
(1)  Upon a final rendition of judgment against the defendant for a fine and costs, or either, in the prosecution of a cause in which money has been deposited as bail by the defendant himself or herself, if the money still remains on deposit and unforfeited, and such fine and costs, or either, have not been paid, such money, or so much thereof as may be necessary, shall be applied to the payment of such fine and costs, or either.
(2)  Upon motion by the defendant, the court may order the amount repayable to the defendant to be paid to the defendant's attorney.
History
(Adopted June 18, 1976, effective June 19, 1976; amended February 16, 1999, effective March 1, 1999.)
Rule 4.48.  Forfeiture of bail.
Text
(1)  If the court has ordered forfeiture of bail following a show-cause hearing as described in Rule 4.42(5), or following the willful failure of the defendant to appear in court when required, the court shall serve a copy of the forfeiture order on the defendant and the defendant’s surety or sureties at their last-known addresses. If the defendant or the defendant’s surety or sureties do not appear within 20 days after service of the order or return of not found and satisfy the court that appearance or compliance by the defendant was impossible and without his or her fault, the court may order judgment against the defendant and the defendant’s surety for the amount of the bail or any part thereof and the costs of the proceedings.
(2)  If the declaration of forfeiture is made by a trial court other than the circuit court and the amount of bail is beyond its jurisdiction, or a lien on real estate is involved, the bond shall be filed with the clerk of the circuit court of the county where the amount of forfeiture may be determined and collection proceedings may be so instituted.
(3)  A forfeiture may be set aside upon such conditions as the forfeiting court may impose if it appears that justice does not require its enforcement.
(4)  When bail is forfeited, the clerk of the court shall enter a record of the forfeiture and date of forfeiture. When real estate is affected, the clerk shall forthwith send notice of the forfeiture and date thereof to the county clerk of each county where the real estate is situated. The county clerk of the latter county shall make an appropriate entry at the end or on the margin of the record of the Commonwealth’s lien on the real estate.
History
(Adopted June 18, 1976, effective June 19, 1976; amended February 16, 1999, effective March 1, 1999; amended February 11, 2009, effective April 1, 2009.)
Annotations

Cross-References.
Bail jumping, Penal Code, KRS 520.070, 520.080.
Opinions of Attorney General. Where a defendant has willfully failed to comply with the conditions of a bail bond, resulting in a forfeiture ordered by the court, and a lien on real estate is involved, so that notice of the forfeiture is sent to the county clerk pursuant to this rule, the proper officer to execute the lien would be the county sheriff of the county in which the real property is situated, or his deputy under KRS 70.070. OAG 81-215.
Cited:  Dunlap v. Commonwealth, 911 S.W.2d 277, 1995 Ky. App. LEXIS 206 (Ky. Ct. App. 1995).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Sufficient Cause.
 	3. 	Discretion of Court.
 	4. 	Failure to Appear.
1. In General.
It was the duty of the surety to keep advised of the legal status of the appeal of its principal. United Bonding Ins. Co. v. Commonwealth, 461 S.W.2d 536, 1970 Ky. LEXIS 631 (Ky. 1970) (decided under prior rule).
2. Sufficient Cause.
A trial court had no authority under provisions of former rule similar to subsections (2) and (3) of the present rule as amended June, 1976 to remit portions of bail bonds forfeited when the accused failed to appear in the absence of a showing of “sufficient cause.” Commonwealth v. A A Bonding Co., 472 S.W.2d 507, 1971 Ky. LEXIS 201 (Ky. 1971) (decided under prior rule).
3. Discretion of Court.
The trial judge is vested with discretionary power to remit forfeited bail bonds in part or in whole depending upon the facts of the individual case. United Bonding Ins. Co. v. Commonwealth, 461 S.W.2d 536, 1970 Ky. LEXIS 631 (Ky. 1970) (decided under prior rule).
4. Failure to Appear.
Where defendant failed to appear after a surety had delivered a bail bond to assure his appearance, the right to the remission of part of the liability for which the surety had contracted rested in the discretion of the trial judge. Johnson Bonding Co. v. Commonwealth, 487 S.W.2d 911, 1972 Ky. LEXIS 83 (Ky. 1972), cert. denied, 410 U.S. 983, 93 S. Ct. 1505, 36 L. Ed. 2d 179, 1973 U.S. LEXIS 3024 (1973) (decided under prior rule).
Rule 4.50.  Exoneration of bond at the request of surety; Surrender the Defendant.
Text
(1)  At any time before forfeiture, any surety or any party acting at the request of the surety, may move the court before which the defendant has been held to answer, for exoneration from liability on the bond or recognizance and that any money or bonds that have been deposited as bail be returned to the surety. The motion must be in writing and served upon all parties.
(2)  After a hearing upon the motion, for good cause shown, the court may exonerate the surety or sureties, subject to the interests of any valid lienholder, from liability on the bond or recognizance. Any money or bonds that have been deposited as bail shall be returned to the surety or sureties once the defendant is remanded to custody or released on such conditions required by the court.
History
(Adopted June 18, 1976, effective June 19, 1976; amended October 18, 1977, effective January 1, 1978; amended February 16, 1999, effective March 1, 1999; amended August 20, 2018, effective January 1, 2019.)
Rule 4.52.  Judgment against surety.
Text
(1)  By entering into a bail bond (including bail on appeal under Rules 12.78 to 12.82, inclusive) the surety submits himself or herself to the jurisdiction of the court or courts in which the charge is or may thereafter be pending. The surety's liability may be enforced on motion without an independent action. The motion shall be served on the surety at the surety's address which shall be shown on the bond, or at the surety's last known address, at least 20 days prior to the date of hearing thereon. In the event of bail pending appeal, for purposes of this Rule 4.52 the court from which the appeal is or may be taken shall be considered to be the court in which the charge is pending.
(2)  After entry of judgment the court for sufficient cause may remit wholly or in part the sum specified in the bail bond.
(3)  Unless there are reasonable grounds to believe that the principal has caused himself or herself to be incarcerated elsewhere, or elects to remain under such detention though able to secure his or her release through bail or otherwise, for the purpose of delaying or avoiding appearance, the court shall not declare a forfeiture of bail (or, having declared a forfeiture, shall remit the amount thereof) if it is proved that the defendant's appearance is prevented by detention in a jail or penitentiary outside the Commonwealth or in custody of the United States. An affidavit of the jailer, warden or other responsible officer of such jail or penitentiary or appropriate federal officer, shall be adequate evidence of such detention, and other affidavits may be considered as evidence.
History
(Adopted June 18, 1976, effective June 19, 1976; amended October 18, 1977, effective January 1, 1978; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cited:  Dunlap v. Commonwealth, 911 S.W.2d 277, 1995 Ky. App. LEXIS 206 (Ky. Ct. App. 1995); Clemons v. Commonwealth, 152 S.W.3d 256, 2004 Ky. App. LEXIS 326 (Ky. Ct. App. 2004).
NOTES TO DECISIONS

 	1. 	Remission.
 		2. 	— Sufficient Cause.
 	3. 	Surety's Duty.
 	4. 	Application.
1. Remission.
The trial judge is vested with discretionary power to remit forfeited bail bonds in part or in whole depending upon the facts of the individual case. United Bonding Ins. Co. v. Commonwealth, 461 S.W.2d 536, 1970 Ky. LEXIS 631 (Ky. 1970) (decided under prior rule).
Where defendant failed to appear after a surety had delivered a bail bond to assure his appearance, the right to the remission of part of the liability for which the surety had contracted rested in the discretion of the trial judge. Johnson Bonding Co. v. Commonwealth, 487 S.W.2d 911, 1972 Ky. LEXIS 83 (Ky. 1972), cert. denied, 410 U.S. 983, 93 S. Ct. 1505, 36 L. Ed. 2d 179, 1973 U.S. LEXIS 3024 (1973) (decided under prior rule).
2. — Sufficient Cause.
A trial court had no authority under provision of former rule identical to subsection (2) of the present rule as amended June, 1976 to remit portions of bail bonds forfeited when the accused failed to appear in the absence of a showing of “sufficient cause.” Commonwealth v. A A Bonding Co., 472 S.W.2d 507, 1971 Ky. LEXIS 201 (Ky. 1971) (decided under prior rule).
3. Surety's Duty.
It was the duty of the surety to keep advised of the legal status of the appeal of its principal. United Bonding Ins. Co. v. Commonwealth, 461 S.W.2d 536, 1970 Ky. LEXIS 631 (Ky. 1970) (decided under prior rule).
4. Application.
Provision of former rule identical to subsection (2) of the present rule as amended June, 1976 was inapplicable to matters in which an appeal was pending on the judgment forfeiting the bond in whole or in part. Johnson Bonding Co. v. Ashcraft, 483 S.W.2d 118, 1972 Ky. LEXIS 170 (Ky. 1972) (decided under prior rule).
Rule 4.54.  Continuation of bail.
Text
(1)  Except as provided in Rule 5.22 and Rule 12.78, bail taken at any stage of the  proceedings shall continue in effect to insure the appearance of the defendant for any and all purposes at all stages of the proceedings, including appeal. In the event a defendant waives the charges to the Grand Jury, or following a preliminary hearing is ordered bound over to the circuit court, control over bail, including any conditions thereof, shall remain with the district court until indictment is returned, at which time control shall pass to the circuit court. Upon the conviction of a defendant, bail may be increased, decreased, revoked, or modified by the trial court without being subject to the hearing requirements of Rule 4.42, and control over bail shall remain with the trial court throughout any appeal.
(2)  Subject to RCr 5.22, bail shall terminate (a) when the principal is acquitted or the prosecution is dismissed; (b) when the principal, following conviction, fails to file a notice of appeal within the time limit under Rule 12.04; (c) when the appeal taken by the defendant is dismissed; or (d) on the effective date of an appellate decision affirming the conviction.
(3)  In the event of a reversal of a conviction by an appellate court granting the defendant a new trial, the defendant shall be entitled to the rights of pre-trial release under Rule 4.04 as if upon an initial appearance.
(4)  The efficacy of a bail bond shall not be affected by the fact that the defendant is prosecuted for an alleged offense or offenses different from but arising out of the same occurrence as the charge named in the bail bond.
History
(Adopted June 18, 1976, effective June 19, 1976; amended October 18, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999; amended February 11, 2009, effective April 1, 2009.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. The authority of a quarterly court to control bail passes from its jurisdiction to the jurisdiction of the circuit court once the circuit court is in session. OAG 76-553.
NOTES TO DECISIONS

 	1. 	Credit for Time Served.
 	2. 	Change of Circumstances.
1. Credit for Time Served.
Defendant was not in “custody” during the time he was released from prison pursuant to his appeal bond; therefore, his resident record card would not be corrected to reflect credit for time served while he was released on an appeal bond. Prewitt v. Wilkinson, 843 S.W.2d 335, 1992 Ky. App. LEXIS 237 (Ky. Ct. App. 1992).
2. Change of Circumstances.
Where bail was fixed in police court upon a warrant issued upon affidavit and where bail on the bench warrant was fixed after a grand jury returned an indictment, the latter event changed the status of the defendant and was sufficient to authorize the circuit court to exercise a new discretion as to the amount of bail. Kuhnle v. Kassulke, 489 S.W.2d 833, 1973 Ky. LEXIS 657 (Ky. 1973) (decided under prior rule).
Rule 4.56.  Defects in bond or recognizance.
Text
(1)  Neither a bail bond nor a recognizance shall be invalid because of any defects of form, omission, recital, or condition, or because of any other irregularity, provided the official before whom it was entered into was legally authorized to take it, the amount of bail is stated, and it can be ascertained therefrom before which magistrate or court the principal is bound to appear.
(2)  If no day is fixed for the appearance of the defendant, or an impossible day, or a day in vacation, the bond or recognizance shall bind the defendant to appear in court within twenty (20) days from the time the bond is issued to have a date set for his appearance at any preliminary proceeding or trial.
History
(Adopted June 18, 1976, effective June 19, 1976; amended August 6, 1990, effective September 15, 1990; amended February 16, 1999, effective March 1, 1999.)
Rule 4.58.  Credit for incarceration.
Text
Any person incarcerated on a bailable offense who does not supply bail or is not otherwise released and against whom a fine is levied on conviction of such offense should be allowed a credit of $5.00 for each day so incarcerated prior to conviction except that in no case shall the amount so allowed or credited exceed the amount of the fine.
History
(Adopted June 18, 1976, effective June 19, 1976.)
V.
GRAND JURY
Rule 5.02.  Charge to grand jury. 
Rule 5.04.  Foreperson — Oath to witnesses. 
Rule 5.06.  Attendance of witnesses. 
Rule 5.08.  Evidence for defendant. 
Rule 5.10.  Evidence supporting indictment. 
Rule 5.12.  Compelling testimony. 
Rule 5.14.  Duties of prosecuting attorney. 
Rule 5.16.  Transcript of testimony. 
Rule 5.18.  Presence of other persons with grand jury. 
Rule 5.20.  Return of indictment. 
Rule 5.22.  Procedure upon failure to indict. 
Rule 5.24.  Secrecy of proceedings — Disclosure. 
Rule 5.02.  Charge to grand jury.
Text
The court shall swear the grand jurors and charge them to inquire into every offense for which any person has been held to answer and for which an indictment or information has not been filed, or other offenses which come to their attention or of which any of them has knowledge. The court shall further instruct the grand jurors concerning (a) their right to exclude the attorney for the Commonwealth while questioning witnesses, (b) their rights and duties to juvenile cases as provided in KRS 640.010, and (c) any other matter affecting their rights and duties as grand jurors which the court believes will assist them in the conduct of their business.
History
(Amended June 12, 1981, effective September 1, 1981; amended July 20, 1993, effective September 1, 1993.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. Where circumstances suggested that checks made payable to a political fund raising organization were illegally converted and improperly cashed by some unknown person, jurisdiction for the investigation of possible violations of the criminal law rested with the county grand jury and not the Registry of Election Finance. OAG 76-720.
Any misdemeanor violations which become apparent to the grand jury should be referred to the district court for appropriate adjudication. OAG 78-168.
The grand jury possesses the authority to return a misdemeanor indictment, and while the return of such an indictment is not a normal function of the grand jury in that this body is primarily concerned with felony matters, a defendant charged under a misdemeanor indictment in district court cannot be heard to complain since the proper return of an indictment fulfills the highest constitutional standards for the charging of an offense. OAG 78-168.
Although an indictment is not required to properly charge a misdemeanor, the grand jury, pursuant to its investigative authority, may indict for a misdemeanor. OAG 78-627.
The fact of dismissal of a charge by the district court following a preliminary hearing, standing alone, is not a sufficient reason for the Commonwealth's attorney to refuse to permit the complaining witness to come before the grand jury. OAG 80-97.
The grand jury has the dual role of determining if there is probable cause to believe that a crime has been committed, and that a particular person committed it, and of protecting citizens against unfounded criminal prosecutions. OAG 80-97.
There are no statutory or other legal provisions for inspections of government facilities and public offices not relating to the role of investigating the possible commission of crime and thus, even though this rule provides for such inspections and reports “as required by law,” the term is meaningless except in terms of its role in examining into the possible commission of crime. OAG 80-97.
Where a charge was dismissed by the district court following a preliminary hearing, the Commonwealth's attorney could give the grand jury all the information he had on the subject warrant, arrest, dismissal, and then give them his advice as to whether there is probable cause leaving it up to the grand jury as to whether they wanted to investigate the case and issue subpoenas for witnesses; in addition, there was nothing to prevent the complaining witness from requesting to be heard by the grand jury. OAG 80-97.
A grand jury can indict or not indict a deputy jailer, as the case may be, but a grand jury has no authority to give administrative recommendations or advice as to what to do with the deputy administratively. OAG 80-154.
If members of fiscal court complain of possible criminal violations, including violation of KRS 61.170 concerning malfeasance of county officers, the grand jury is charged with looking into the matter by hearing witnesses who voluntarily come before it or who are compelled to testify under RCr 5.12 if the county judge/executive or other members of the fiscal court seek to appear before the grand jury; even though the Commonwealth's Attorney, as prosecutor, has reason to believe that no actual commission of crime has occurred, he does not have the authority to refuse to allow such fiscal court matters to be presented for the grand jury's consideration. OAG 82-459.
Under RCr 5.14 and KRS 15.725(1), the Commonwealth's Attorney may make a suggestion to the grand jury, where he has carefully assessed the potential evidence and actually and honestly believes that technically no criminal conduct is involved sufficient to support an indictment, that in his professional opinion no public interest would be served by their hearing such proffered witnesses. However, it would then lie within the jurors' sound discretion, considering their duty of inquiring into the commission of crime, as to whether or not such proffered witnesses would be heard by them. OAG 82-459.
Cited:  Bishop v. Caudill, 87 S.W.3d 1, 2002 Ky. LEXIS 202 (Ky. 2002).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Grand Jury Reports.
1. In General.
A grand jury is a part of the court, and under judicial control, so there can be no doubt that a session of the grand jury is a proceeding in a circuit court. Bowling v. Sinnette, 666 S.W.2d 743, 1984 Ky. LEXIS 220 (Ky. 1984).
Grand jury is a part of the court, and under judicial control, so there can be no doubt that a session of the grand jury is a proceeding in a circuit court, however, this does not mean that the court “controls” a grand jury's proceedings; the grand jury's functional independence from the judicial branch is evident in both the scope of its power to investigate criminal wrongdoing and in the manner in which that power is exercised. Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
Trial court did not err by refusing to dismiss the indictment against defendant on the ground that the Commonwealth failed to follow certain grand jury procedures based on the fact that the first grand jury adjourned without considering defendant's offenses and a second grand jury was later convened because nothing in this rule required dismissal of a subsequent indictment in the event that an offense went unconsidered by a grand jury. Mitchell v. Commonwealth, 423 S.W.3d 152, 2014 Ky. LEXIS 16 (Ky. 2014).
2. Grand Jury Reports.
In the absence of statute, a grand jury has no right to file a report reflecting on the character of conduct of public officers or citizens unless it is followed by an indictment. Matthews v. Pound, 403 S.W.2d 7, 1966 Ky. LEXIS 310 (Ky. 1966).
It is the duty of the grand jury to report its action on such cases as have been submitted to it and the duty of the court and Commonwealth's attorney to see that this is done and normally, this report includes the indictments found, the statutory reports required, and any recommendations concerning matters requiring the attention of a future grand jury. Matthews v. Pound, 403 S.W.2d 7, 1966 Ky. LEXIS 310 (Ky. 1966).
There is no authority which permits two grand jury reports, one of which is secret, however meritorious the purpose of the grand jurors may have been and when grand jury produced its report the court, upon learning that certain portions denominated as “items” therein had not been included, should have refused to accept the report and should have directed the jury to return to its room and to include the “items” in full in the report or to omit any reference to them. Matthews v. Pound, 403 S.W.2d 7, 1966 Ky. LEXIS 310 (Ky. 1966).
The work of the grand jury as a body is concluded by its report and subsequent discharge and it is, therefore, incumbent on the court and the Commonwealth's attorney to see that the report is complete since that particular grand jury, once it has been discharged, cannot be called back to correct the report or to take further action. Matthews v. Pound, 403 S.W.2d 7, 1966 Ky. LEXIS 310 (Ky. 1966).
When the grand jury report does not amount to an indictment or presentment, it has been held that such report is not privileged and may be the basis for a libel action; thus, it is in the interest of the grand jurors to see that all matter which is believed to be a proper basis for future investigation and prosecution should be included in the report since accusations with substance lacking are baseless. Matthews v. Pound, 403 S.W.2d 7, 1966 Ky. LEXIS 310 (Ky. 1966).
Rule 5.04.  Foreperson — Oath to witnesses.
Text
The grand jury shall elect one of its members to be foreperson, who shall administer an oath, prescribed by the Supreme Court, to each witness who testifies before the grand jury.
History
(Amended June 18, 1980, effective September 1, 1980; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cited:  Smith v. Commonwealth, 734 S.W.2d 437, 1987 Ky. LEXIS 200 (Ky. 1987).
NOTES TO DECISIONS
1. Oath to Witnesses.
Witness sworn by the foreman of the grand jury then in session which had been legally impaneled was sufficiently sworn and could be indicted for false swearing. Harris v. Commonwealth, 233 Ky. 198, 25 S.W.2d 369, 1930 Ky. LEXIS 527 (Ky. 1930) (decided under prior law).
Allegation in indictment for false swearing that witness had been sworn by the foreman of the grand jury then in session which had been legally impaneled was sufficient since after the grand jury had been impaneled the foreman was empowered to administer the oath to witnesses and an allegation in the indictment that he was authorized to administer the oath would have been surplusage. Kinniard v. Commonwealth, 233 Ky. 347, 25 S.W.2d 744, 1930 Ky. LEXIS 556 (Ky. 1930) (decided under prior law).
Rule 5.06.  Attendance of witnesses.
Text
The circuit court, upon request of the foreperson of the grand jury or of the attorney for the Commonwealth, shall issue subpoenas for witnesses. The attendance of witnesses may be coerced as in other judicial proceedings. RCr 7.02 shall apply to grand jury subpoenas.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999; amended October 29, 2004, effective January 1, 2005.)
Annotations

Cited:  Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
Rule 5.08.  Evidence for defendant.
Text
If the defendant notifies the attorney for the Commonwealth in writing of his or her desire to present evidence before the grand jury, the attorney for the Commonwealth shall so inform the grand jury. The grand jurors may hear evidence for the defendant but are not required to do so.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
NOTES TO DECISIONS
1. Constitutionality.
Requiring a defendant to go through the Commonwealth's attorney, the adversarial party, in order to present evidence to the grand jury is not a constitutional violation; as the Commonwealth is charged with assisting the grand jury, it is the appropriate party to inform the grand jury that a defendant wishes to present evidence. Stopher v. Commonwealth, 57 S.W.3d 787, 2001 Ky. LEXIS 66 (Ky. 2001), cert. denied, Stopher v. Kentucky, 535 U.S. 1059, 122 S. Ct. 1921, 152 L. Ed. 2d 829, 2002 U.S. LEXIS 3312, 70 U.S.L.W. 3695 (2002).
Rule 5.10.  Evidence supporting indictment.
Text
The grand jurors shall find an indictment where they have received what they believe to be sufficient evidence to support it, but no indictment shall be quashed or judgment of conviction reversed on the ground that there was not sufficient evidence before the grand jury to support the indictment.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Opinions of Attorney General. Where the grand jury has received sufficient information to support an indictment for a misdemeanor, a referral of such a case by the grand jury to an inferior court amounts to no more than a recommendation for prosecution by the proper authority. OAG 65-453.
Where the grand jury has received sufficient information to support an indictment for a misdemeanor in circuit court but refers the case to an inferior court, there is no legal impediment to such a prosecution in the inferior court should it be instituted, provided it also has jurisdiction. OAG 65-453.
Where the grand jury has received what they believe to be sufficient evidence to support an indictment for a misdemeanor within the jurisdiction of the circuit court, the proper procedure is to return an indictment for the misdemeanor in the circuit court. OAG 65-453.
Cited:  Jackson v. Commonwealth, 20 S.W.3d 906, 2000 Ky. LEXIS 76 (Ky. 2000).
NOTES TO DECISIONS

 	1. 	Sufficient Competent Evidence.
 	2. 	Examination of Witnesses.
1. Sufficient Competent Evidence.
The court did not have the power to revise the action of the grand jury in respect to the character of evidence received by them or to compel them to hear additional evidence that might, in the opinion of the court, explain away the charge. Commonwealth v. Minor, 89 Ky. 555, 13 S.W. 5, 11 Ky. L. Rptr. 775, 1890 Ky. LEXIS 23 (Ky. 1890) (decided under prior law).
When an indictment was presented to the court in the manner and form prescribed by the statute, it had to be taken and considered as having been found and returned in due form of law, and the court had no authority to inquire into the evidence heard by the grand jury. Sebree v. Commonwealth, 260 Ky. 526, 86 S.W.2d 282, 1935 Ky. LEXIS 509 (Ky. 1935) (decided under prior law).
If an indictment is valid on its face and conforms to the requirements of RCr 6.10, then the Commonwealth is given the burden of proving all the elements of the crime, which would include the “control” element required by KRS 514.030; thus, it was premature for the trial court to weigh the evidence, prior to trial, regarding the accused's control over the school board funds and dismiss the indictment. Commonwealth v. Hamilton, 905 S.W.2d 83, 1995 Ky. App. LEXIS 151 (Ky. Ct. App. 1995) (decided under prior law).
2. Examination of Witnesses.
The court could not inquire whether the grand jury had examined as witnesses in support of the particular indictment the persons whose names were written on the indictment. McIntire v. Commonwealth, 4 S.W. 1, 26 Ky. L. Rptr. 469 (1887) (decided under prior law).
Rule 5.12.  Compelling testimony.
Text
When a witness before the grand jury refuses to testify or to answer a question put to him or her, the foreperson shall state the refusal to the court in the presence of the witness. After hearing the witness, if the court decides that the witness is bound to testify or answer and the witness persists in his or her refusal, the court shall proceed against the witness as in cases of similar refusal in open court.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations

Cited:  Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
NOTES TO DECISIONS

 	1. 	Refusal of Witness to Testify.
 	2. 	Self-Incrimination.
 	3. 	Finality of Court Decision.
1. Refusal of Witness to Testify.
Upon a witness's clear assertion of a valid testimonial privilege, the better practice is for the Commonwealth's attorney to bring the matter to the grand jury foreman's attention so that the foreman can properly state the refusal to the court, as required by this rule. Dean v. Commonwealth, 777 S.W.2d 900, 1989 Ky. LEXIS 77 (Ky. 1989), overruled in part, Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), overruled, Caudill v. Conover, — F. Supp. 2d —, 2014 U.S. Dist. LEXIS 12622 (E.D. Ky. Jan. 31, 2014).
2. Self-Incrimination.
The constitutional protection against self-incrimination extended to investigation before grand jury and accused could not be compelled to answer questions under penalty of punishment for contempt for failing to do so but the court and not the witness was the judge of whether or not the questions that he refused to answer would elicit an answer having a tendency to incriminate him and court order, after witness had refused to answer, ordering him to answer yes or no as to whether he saw a shooting and the name of the person firing the shot was proper since the possibility that inquiry of witness might have been further pursued could not justify the refusal of the witness to answer the questions actually propounded to him. Frain v. Applegate, 239 Ky. 605, 40 S.W.2d 274, 1931 Ky. LEXIS 832 (Ky. 1931) (decided under prior law).
3. Finality of Court Decision.
A writ of prohibition would not restrain the judge of the circuit court from contempt proceedings against a witness for failure to answer questions propounded to him by the grand jury which the judge of the circuit court had ordered the witness to answer, however erroneous the action of the judge might have been. Gordon v. Tracy, 194 Ky. 166, 238 S.W. 395, 1922 Ky. LEXIS 128 (Ky. 1922) (decided under prior law).
Rule 5.14.  Duties of prosecuting attorney.
Text
(1)  The attorney for the Commonwealth, or an assistant, designated by the attorney for the Commonwealth, shall attend the grand jurors when requested by them, and he or she may do so on his or her own initiative, for the purpose of examining witnesses in their presence, or of giving the grand jurors legal advice regarding any matter cognizable by them. The attorney for the Commonwealth or designated assistant shall also, when requested by them, draft indictments.
(2)  At the time of the return of the indictment of a defendant the attorney for the Commonwealth shall inform the court of the defendant's status with respect to bail.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Opinions of Attorney General. In cases which originate in the city police court as an examining court and are subsequently presented to the county grand jury, the city prosecutor of a city of the third class has no authority to attend the grand jurors as attorney for the Commonwealth. OAG 67-4.
The fact of dismissal of a charge by the district court following a preliminary hearing, standing alone, is not a sufficient reason for the Commonwealth's Attorney to refuse to permit the complaining witness to come before the grand jury. OAG 80-97.
Where a charge was dismissed by the District Court following a preliminary hearing, the Commonwealth's Attorney could give the grand jury all the information he had on the subject warrant, arrest, dismissal, and then give them his advice as to whether there is probable cause leaving it up to the grand jury as to whether they wanted to investigate the case and issue subpoenas for witnesses; in addition, there was nothing to prevent the complaining witness from requesting to be heard by the grand jury. OAG 80-97.
If members of fiscal court complain of possible criminal violations, including violation of KRS 61.170 concerning malfeasance of county officers, the grand jury is charged with looking into the matter by hearing witnesses who voluntarily come before it or who are compelled to testify under RCr 5.12 if the county judge/executive or other members of the fiscal court seek to appear before the grand jury; even though the Commonwealth's Attorney, as prosecutor, has reason to believe that no actual commission of crime has occurred, he does not have the authority to refuse to allow such fiscal court matters to be presented for the grand jury's consideration. OAG 82-459.
Under this rule and KRS 15.725(1), the Commonwealth's Attorney may make a suggestion to the grand jury, where he has carefully assessed the potential evidence and actually and honestly believes that technically no criminal conduct is involved sufficient to support an indictment, that in his professional opinion no public interest would be served by their hearing such proffered witnesses. However, it would then lie within the jurors' sound discretion, considering their duty of inquiring into the commission of crime, as to whether or not such proffered witnesses would be heard by them. OAG 82-459.
Cited:  Hancock v. Schroering, 481 S.W.2d 57, 1972 Ky. LEXIS 221 (Ky. 1972); Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
NOTES TO DECISIONS

 	1. 	Constitutionality.
 	2. 	Refusal of Witness to Testify.
 	3. 	County Attorney.
 	4. 	Commonwealth's Attorney Pro Tem.
1. Constitutionality.
Requiring a defendant to go through the Commonwealth's Attorney, the adversarial party, in order to present evidence to the grand jury is not a constitutional violation; as the Commonwealth is charged with assisting the grand jury, it is the appropriate party to inform the grand jury that a defendant wishes to present evidence. Stopher v. Commonwealth, 57 S.W.3d 787, 2001 Ky. LEXIS 66 (Ky. 2001), cert. denied, Stopher v. Kentucky, 535 U.S. 1059, 122 S. Ct. 1921, 152 L. Ed. 2d 829, 2002 U.S. LEXIS 3312, 70 U.S.L.W. 3695 (2002).
2. Refusal of Witness to Testify.
Upon a witness' clear assertion of a valid testimonial privilege, the better practice is for the Commonwealth's Attorney to bring the matter to the grand jury foreman's attention so that the foreman can properly state the refusal to the court, as required by RCr 5.12. Dean v. Commonwealth, 777 S.W.2d 900, 1989 Ky. LEXIS 77 (Ky. 1989), overruled in part, Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), overruled, Caudill v. Conover, — F. Supp. 2d —, 2014 U.S. Dist. LEXIS 12622 (E.D. Ky. Jan. 31, 2014).
3. County Attorney.
The county attorney was, in effect, an assistant of the Commonwealth's Attorney, and could properly assist him in the courtroom or elsewhere, as he might direct, including examination of witnesses in the grand jury room. Franklin v. Commonwealth, 105 Ky. 237, 48 S.W. 986, 20 Ky. L. Rptr. 1137, 1899 Ky. LEXIS 194 (Ky. 1899) (decided under prior law).
4. Commonwealth's Attorney Pro Tem.
The right of the court to appoint a Commonwealth's Attorney pro tem was limited to the situation where the grand jury actually reported to the court that it was investigating the Commonwealth's Attorney, thereby evidencing his disqualification to act in advising the grand jury and the court had no right to appoint a Commonwealth's Attorney pro tem to assist the grand jury generally in investigating all the law enforcement officers and in investigating violations of the liquor and gambling laws. Northcutt v. Howard, 279 Ky. 219, 130 S.W.2d 70, 1939 Ky. LEXIS 261 (Ky. 1939) (decided under prior law).
Rule 5.16.  Transcript of testimony.
Text
(1)  The attorney for the Commonwealth shall cause all of the testimony before a grand jury to be recorded. For this purpose the attorney for the Commonwealth may appoint a stenographer to take in shorthand the testimony of witnesses or may cause the testimony to be taken by a recording device, but the record so made shall include the testimony of all witnesses. The shorthand notes or the recordings and transcript of the same, if any, shall be delivered to and retained by the attorney for the Commonwealth.
(2)  Failure to have a record made, if required by paragraph (1) of this Rule 5.16, shall be ground for dismissal of the indictment unless the Commonwealth can show good cause for the failure. Mechanical failure of the recording device shall constitute good cause.
(3)  The stenographer or operator of the recording device and any typist who transcribes the stenographer's notes or recordings shall be sworn by the court not to disclose any testimony or the names of any witnesses except to the attorney for the Commonwealth or when testifying in court, and except that any person indicted by the grand jury shall have a right to procure a transcript of any stenographic report or a duplicate of any mechanical recording relating to his or her indictment or any part thereof upon payment of its reasonable cost.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Notes, The Conundrum of Criminal Discovery: Constitutional Arguments, ABA Standards, Federal Rules, and Kentucky Law, 64 Ky. L.J. 800 (1975-76).
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Kentucky Law Survey, Fortune and Welling, Criminal Procedure, 72 Ky. L.J. 381 (1983-84).
Opinions of Attorney General. The circuit court has no authority to set a salary for the grand jury stenographer. OAG 70-38.
The fiscal court of the county in which the circuit court is held and the grand jury proceedings take place should fix the compensation for the grand jury stenographer, in its sound discretion. OAG 70-38.
Appointing a reporter to take grand jury proceedings is left solely to the discretion of the attorney for the Commonwealth who has no authority to impress the regular court reporter into such work where the reporter's schedule will not permit and no authority to effect deductions from the regular reporter's salary for such work. OAG 73-519.
When a special court reporter or the regular court reporter reports grand jury proceedings the fees paid therefor are not those set by KRS 28.460 (repealed) which covers fees for reporting actual trials of criminal cases but the fiscal court of the affected county may fix compensation for the grand jury stenographer in its sound discretion under KRS 64.530. OAG 73-519.
The transcript of testimony given by witnesses before a grand jury should be retained by the Commonwealth's attorney, in the event of indictments, until the persons implicated as offenders in the transcripts have either been acquitted or, if convicted, until final adjudication of the matter. OAG 77-555.
While there is no specific statutory or constitutional prohibition against a person working at the same time as a stenographer in connection with grand jury proceedings and as an employee of defense counsel, RCr 5.16 and this rule set forth precise standards pertaining to the conduct of the grand jury stenographer and practical considerations and the application of the principle of common-law incompatibility may preclude the Commonwealth's Attorney from hiring a person as the grand jury stenographer who is also employed by defense counsel. OAG 82-491.
NOTES TO DECISIONS

 	1. 	Construction.
 	2. 	Transcript.
 		3. 	— Motion for Production.
 		4. 	— Resume.
 		5. 	— Right of Accused.
 		6. 	— Duty to Furnish.
 		7. 	— Contents.
 		8. 	— Identification.
 		9. 	— Use.
1. Construction.
This rule does not require the stenographic reporting of grand jury testimony but merely gives the defendant the right to a transcript if the testimony was reported. White v. Commonwealth, 394 S.W.2d 770, 1965 Ky. LEXIS 208 (Ky. 1965).
This rule does not require that the testimony of witness before a grand jury be taken and transcribed. Amburgey v. Commonwealth, 415 S.W.2d 103, 1967 Ky. LEXIS 303 (Ky. 1967).
This rule does not require that the testimony of a grand jury be taken and transcribed. Bagby v. Commonwealth, 424 S.W.2d 119, 1968 Ky. LEXIS 441 (Ky. 1968).
The rule was not intended to require automatic dismissal for the failure to make a record, but only to establish a ground for dismissal with the ultimate decision in that regard left to the sound discretion of the trial court. Jackson v. Commonwealth, 20 S.W.3d 906, 2000 Ky. LEXIS 76 (Ky. 2000).
2. Transcript.
The court did not err in overruling defendant's motion for a copy of the grand jury evidence when no stenographic notes were taken before the grand jury in the case. Parker v. Commonwealth, 461 S.W.2d 86, 1970 Ky. LEXIS 609 (Ky. 1970).
There was no error relating to the prosecution's failure to furnish a copy of the evidence heard by the grand jury where it was shown that no stenographic or other note of the grand jury proceedings was made. Davis v. Commonwealth, 463 S.W.2d 133, 1970 Ky. LEXIS 658 (Ky. 1970).
3. — Motion for Production.
Defendants had no cause to complain of the overruling of their motion for a transcript of the stenographic notes of the testimony before the grand jury where the Commonwealth showed that the testimony before the grand jury had not been taken down by a reporter. White v. Commonwealth, 394 S.W.2d 770, 1965 Ky. LEXIS 208 (Ky. 1965).
It was not error to fail to quash indictment because defendant was not furnished a transcript of the testimony presented to the grand jury where a motion for transcript was made but it did not ask that the indictment be quashed. Amburgey v. Commonwealth, 415 S.W.2d 103, 1967 Ky. LEXIS 303 (Ky. 1967).
It was not prejudicial to fail to grant defendant's motion for transcript of testimony before grand jury for use in cross-examination of prosecutrix for discovery where it was not taken down and defendant had full knowledge of the expected testimony where he had been furnished with a detailed summary of the expected testimony of prosecutrix and prosecutrix had testified and had been subjected to cross-examination on a former trial for seduction. Amburgey v. Commonwealth, 415 S.W.2d 103, 1967 Ky. LEXIS 303 (Ky. 1967).
Where the defendant's motions for the production of the transcript of testimony heard before the grand jury that convicted him did not specifically state that there was a stenographer present at the grand jury session, it could not be determined if there was a noncompliance with the rules. Brown v. Commonwealth, 441 S.W.2d 773, 1969 Ky. LEXIS 329 (Ky. 1969).
4. — Resume.
Where no stenographic report was made of the proceedings before the grand jury so that no transcript was available and the commonwealth's attorney agreed for defendant's newly appointed attorneys to take the depositions of the two examining doctors and also furnished to the attorneys a resume of the evidence heard before the grand jury and the prosecutrix' version of the affair, the court's refusal to quash the indictment was not prejudicial to defendant even if it was error. Wickware v. Commonwealth, 444 S.W.2d 272, 1969 Ky. LEXIS 209 (Ky. 1969), cert. denied, 397 U.S. 1047, 90 S. Ct. 1375, 25 L. Ed. 2d 659, 1970 U.S. LEXIS 2161 (1970).
5. — Right of Accused.
An accused does not have the right to require that the proceedings of the grand jury pertaining to his case be recorded and transcribed at his expense and made available to him. Lawless v. Commonwealth, 539 S.W.2d 101, 1976 Ky. LEXIS 42 (Ky. 1976).
6. — Duty to Furnish.
There was no duty on the Commonwealth's attorney to furnish the accused his transcript of testimony before the grand jury, or a copy of it or any part of it but when the accused demanded of the stenographer a transcript of the evidence or any part of it, it should have been furnished to the accused upon the payment of the prescribed fee. Turk v. Martin, 232 Ky. 479, 23 S.W.2d 937, 1930 Ky. LEXIS 25 (Ky. 1930) (decided under prior law).
7. — Contents.
It was not error to omit from the transcript of the stenographic notes of the testimony before the grand jury the testimony taken at coroner's inquest and used to refresh the memory of witnesses in taking the testimony before the grand jury. Poyner v. Commonwealth, 274 Ky. 813, 120 S.W.2d 649, 1938 Ky. LEXIS 347 (Ky. 1938) (decided under prior law).
8. — Identification.
A transcript of the stenographic notes of the testimony before the grand jury could be used to contradict the witness, without having to introduce the stenographer who made it to testify that the transcript was a full and correct one of the testimony of such witness but before such transcript could be introduced in evidence it was essential it was identified as the transcript of the evidence taken before the grand jury by proving the signature of the stenographer who took the testimony and that he or she was the stenographer authorized to take the same. Wireman v. Commonwealth, 211 Ky. 495, 277 S.W. 822, 1925 Ky. LEXIS 907 (Ky. 1925) (decided under prior law).
9. — Use.
The transcript of testimony of witnesses before the grand jury could be introduced and used in court as competent and legal evidence for the purpose of contradicting any witness whose testimony was taken upon said hearing before said grand jury but the cross-examination was confined to questions and answers inconsistent with the testimony on the trial on which the counsel expected to contradict the witness and was only competent to lay the foundation for the contradiction of the witness and could go no further. Summers v. Commonwealth, 236 Ky. 499, 33 S.W.2d 594, 1930 Ky. LEXIS 787 (Ky. 1930) (decided under prior law).
Although defendant may be entitled to the grand jury transcripts pursuant to RCr 5.16, he was not entitled to them solely for use in preparation of postconviction proceedings as postconviction discovery for unspecified reasons was disfavored. The Circuit Court was not required to make findings of fact or conclusions of law in denying the motion pursuant to CR 52.01. Wagner v. Commonwealth, 247 S.W.3d 540, 2008 Ky. App. LEXIS 46 (Ky. Ct. App. 2008).
Rule 5.18.  Presence of other persons with grand jury.
Text
No person except the attorney or attorneys for the Commonwealth, a stenographer or operator of a recording device appointed by the attorney for the Commonwealth, the witness under examination, an interpreter, if needed, a parent, guardian or custodian of a minor witness or other person under disability, and the grand jurors shall be present while the grand jury is in session. No person other than the grand jurors shall be present while the grand jury is deliberating or voting. Any person violating this Rule may be held in contempt of court.
History
(Amended September 23, 1964, effective January 1, 1965; amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Law Journal.
Notes, The Conundrum of Criminal Discovery: Constitutional Arguments, ABA Standards, Federal Rules, and Kentucky Law, 64 Ky. L.J. 800 (1975-76).
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. In cases which originate in the city police court as an examining court and are subsequently presented to the county grand jury, the city prosecutor of a city of the third class has no authority to attend the grand jurors as attorney for the Commonwealth. OAG 67-4.
Where there was a vacancy in the office of county attorney, an attorney appointed by order as legal adviser to the fiscal court would not qualify as an “attorney for the Commonwealth.” OAG 70-650.
Cited:  Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
NOTES TO DECISIONS

 	1. 	Stenographer.
 	2. 	Deliberating or Voting.
 	3. 	Interpreter.
1. Stenographer.
The presence of an official stenographer in the grand jury room during examination of witnesses did not violate Ky. Const., § 248, providing that a grand jury shall consist of 12 persons, and render the indictment void. Alford v. Commonwealth, 240 Ky. 513, 42 S.W.2d 711, 1931 Ky. LEXIS 435 (Ky. 1931); Burch v. Commonwealth, 240 Ky. 519, 42 S.W.2d 714, 1931 Ky. LEXIS 436 (Ky. 1931) (decided under prior law).
Where the defendant's motions for the production of the transcript of testimony heard before the grand jury that convicted him did not specifically state that there was a stenographer present at the grand jury session, it could not be determined if there was a noncompliance with the rules. Brown v. Commonwealth, 441 S.W.2d 773, 1969 Ky. LEXIS 329 (Ky. 1969).
2. Deliberating or Voting.
The integrity of the grand jury system required exclusion of all except the jurors when they were deliberating or voting and the presence of anyone else was a basis for dismissing the indictment. Vaughn v. Commonwealth, 485 S.W.2d 497, 1972 Ky. LEXIS 130 (Ky. 1972).
3. Interpreter.
Where neither the prosecutrix nor her father could speak English and the grand jury did not understand German, the court acted properly in swearing in an interpreter and allowing him to remain in the grand jury room while they were testifying since there would have been no other possible way of getting their testimony to the grand jury. Fletcher v. Commonwealth, 123 Ky. 571, 96 S.W. 855, 29 Ky. L. Rptr. 955, 1906 Ky. LEXIS 278 (Ky. 1906); Lyon v. Commonwealth, 96 S.W. 857, 29 Ky. L. Rptr. 1020 (1906) (decided under prior law).
Where the witness is dumb or for any reason cannot communicate directly to the grand jury, another person may be used under oath to express to the grand jury what the witness testifies. Fletcher v. Commonwealth, 123 Ky. 571, 96 S.W. 855, 29 Ky. L. Rptr. 955, 1906 Ky. LEXIS 278 (Ky. 1906) (decided under prior law).
Rule 5.20.  Return of indictment.
Text
All indictments shall be returned to the circuit judge by the foreperson in the presence of the grand jury in open court, and thereupon shall be filed with the clerk of the court and retained in the clerk's office as public records. An indictment for a misdemeanor not joined with a felony charged in the same indictment shall be docketed in the district court.
History
(Amended February 7, 1980, effective May 1, 1980; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cited: Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
NOTES TO DECISIONS

 	1. 	Improperly Selected Jury.
 	2. 	Open Court Requirement.
 	3. 	Grand Jury Report.
 	4. 	Return by Foreman.
 	5. 	Absence of Judge.
 	6. 	Filing Indictment.
 	7. 	Arrest of Judgment.
1. Improperly Selected Jury.
Where there was a complete failure to observe any of the procedural steps designated in the applicable statutes in respect to the summoning of the grand jury that returned the indictment against defendants, the indictment must be set aside. Gill v. Commonwealth, 374 S.W.2d 848, 1964 Ky. LEXIS 392 (Ky. 1964).
2. Open Court Requirement.
The requirement that the indictment must be returned in open court is not simply ministerial in character. Commonwealth v. Karnes, 657 S.W.2d 583, 1983 Ky. LEXIS 263 (Ky. 1983).
3. Grand Jury Report.
The grand jury must report to the court in writing if there is an insufficient number of votes to indict a person held to answer and must report to the court in writing any case in which the investigation of charges against a defendant are referred to the next grand jury. Bowling v. Sinnette, 666 S.W.2d 743, 1984 Ky. LEXIS 220 (Ky. 1984).
A grand jury has no right to file a report which reflects on the character of a citizen or public officer when no indictment is returned against the citizen or officer; the circuit court has jurisdiction to expunge from a report matters which cannot be properly included therein. Bowling v. Sinnette, 666 S.W.2d 743, 1984 Ky. LEXIS 220 (Ky. 1984).
Portions of report of grand jury indicating that four former sheriffs engaged in some practices contrary to statute but that the jury was unable to reach a decision because material evidence was not available for consideration by the jury, were properly stricken where the matter was not referred to the next grand jury and no indictment was returned. Bowling v. Sinnette, 666 S.W.2d 743, 1984 Ky. LEXIS 220 (Ky. 1984).
4. Return by Foreman.
Where record showed “This day the foreman of the grand jury, in the presence of the grand jury, reported an indictment, a true bill, against * * * for wilful murder and previous convictions, which said indictment is as follows,” the statutes requiring that the indictment must be indorsed a true bill and presented by the foreman, in the presence of the grand jury, to the court, were complied with. Patterson v. Commonwealth, 86 Ky. 313, 5 S.W. 387, 1887 Ky. LEXIS 108 (Ky. 1887) (decided under prior law).
Law requiring that indictment must be presented by the foreman, in the presence of the grand jury, to the court, and filed with the clerk, and remain in his office as a public record was sufficiently complied with where the transcript showed an entry of record “The grand jury appeared in open court, and by and through their foreman made the following report”; and an indorsement on the back of the indictment showed “A true bill. William Worth, Foreman.” and “Received from the foreman of the grand jury, in the presence of the grand jury, and filed in open court.” Pearce v. Commonwealth, 8 S.W. 893, 10 Ky. L. Rptr. 178 (1888) (decided under prior law).
5. Absence of Judge.
A judgment or order of the court entered by the clerk when there was no court in session and no judge of the court present or presiding was a nullity; and an indictment found and returned by a grand jury which was never impaneled, sworn or instructed by the judge, or any judge of the court authorized by law to do so was void and such indictment when returned by a grand jury in the absence of the judge of the court, and when the court was not in session, was not rendered valid by the orders that might have been entered showing its return and the indorsement of bail thereon made by the clerk in the absence of and without the authority from the judge of the court. Meredith v. Commonwealth, 201 Ky. 809, 258 S.W. 686, 1924 Ky. LEXIS 651 (Ky. 1924) (decided under prior law).
6. Filing Indictment.
The omission of the clerk to mark an indictment “Filed” was not such an irregularity as to authorize the indictment to be quashed or an acquittal of the defendants and could be supplied at a subsequent term of court without swearing the clerk or the Commonwealth's attorney who had moved that the indorsement be made where there was no pretense that the grand jury had failed to return the indictment. Pence v. Commonwealth, 95 Ky. 618, 26 S.W. 810, 16 Ky. L. Rptr. 148, 1894 Ky. LEXIS 68 (Ky. 1894) (decided under prior law).
Indictment was not defective because the record book did not show that the indictment was filed in open court where the indictment was indorsed a “true bill,” and signed by the clerk and the indictment bore upon its cover an indorsement “Received from the hands of the foreman of the grand jury in the presence of the grand jury in open court, and filed in open court this July 2, 1912. Ike Wilder, Clerk.” Daniel v. Commonwealth, 154 Ky. 601, 157 S.W. 1127, 1913 Ky. LEXIS 127 (Ky. 1913) (decided under prior law).
Order filing indictment was defective but was a substantive compliance with the statute and did not entitle defendants to a quashal of the indictment where it read “Came this day the grand jury in charge of Squire Hamilton, Foreman, and after answering to their names reported to the court the following indictments, to wit: *  *  * The Commonwealth of Kentucky v. Mike Duroff, etc. Crime, Grand Larceny. Bail. $ ___________________ . * * * — each of which were signed, ‘A true bill,' by Squire Hamilton, Foreman, and filed in open court in the presence of the grand jury, with process ordered and directed to issue thereon, and with bail fixed as indicated above on foot of each true bill.” Duroff v. Commonwealth, 192 Ky. 31, 232 S.W. 47, 1921 Ky. LEXIS 5 (Ky. 1921) (decided under prior law).
7. Arrest of Judgment.
Motion for arrest of judgment on the ground that indictment was never returned or filed in court where the clerk had not indorsed it as having been presented by the foreman of the grand jury to the court in the presence of the grand jury and filed in open court was properly denied since the only ground upon which a judgment could have been arrested was that the facts stated in the indictment did not constitute a public offense within the jurisdiction of the court. Smith v. Commonwealth, 217 Ky. 8, 288 S.W. 1059, 1926 Ky. LEXIS 32 (Ky. 1926) (decided under prior law).
Rule 5.22.  Procedure upon failure to indict.
Text
(1)  If the defendant has been held to answer pursuant to RCr 3.14(1) and the votes of the grand jurors are insufficient in number to find an indictment as to any one or more charges or counts presented to the grand jury, the foreperson shall forthwith so report in writing to the circuit court. The circuit court shall thereupon make an order dismissing any such charges or counts without prejudice, discharging the defendant from custody as to any such charges or counts, exonerating the defendant's bail and any conditions thereon as to any such charges or counts or directing a refund of any money or bonds deposited as bail as to any such charges or counts, as the case may be.
(2)  If the defendant has been held to answer pursuant to RCr 3.14(1), and the grand jury finally adjourns without having either indicted such defendant or referred the matter to the next grand jury by a writing filed with the circuit court, the circuit court shall thereupon make an order dismissing all charges or counts against such defendant without prejudice, discharging such defendant from custody as to any such charges or counts; or, if such defendant is free on bail that has not been forfeited, exonerating such defendant's bail and any conditions thereon as to any such charges or counts or directing a refund of any money or bonds deposited as bail as to any such charges or counts, as the case may be.
(3)  In any event, if a defendant has been held to answer, without being indicted, for longer than 60 days from the finding of probable cause pursuant to RCr 3.14(1), the circuit court shall, upon motion, thereupon make an order discharging such defendant from custody; or, if such defendant is free on bail that has not been forfeited, exonerating such defendants bail and any conditions thereon or directing a refund of any money or bonds deposited as bail, as the case may be.
(4)  Failure of the grand jury to return an indictment against a defendant does not prevent any charge against such defendant from being submitted to another grand jury.
History
(Amended September 23, 1964, effective January 1, 1965; amended June 12, 1981, and July 14, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999; amended October 1, 2002, effective January 1, 2003; amended November 3, 2010, effective January 1, 2011; amended October 4, 2012, effective January 1, 2013; amended November 7, 2014, effective January 1, 2015.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. The report by a grand jury of insufficient votes to return an indictment or the final adjournment of a grand jury without its having indicted terminates the prosecution to the extent that the defendant is discharged from custody or his bail exonerated, but it does not affect the merits of the case. OAG 67-135.
The only time the foreman of a grand jury must make a written report of a no bill of indictment to the court is when the defendant had been held to answer to the court. OAG 79-476.
If the grand jury returns a “no true bill” on a misdemeanor charge, the court must discharge the defendant from the complaint and from custody under this rule, but the charge may be submitted to another grand jury under subsection (3) of this rule or the county attorney may proceed by way of an information against the defendant under RCr 6.02 or RCr 6.04. OAG 81-26.
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Application.
 	3. 	Adjournment Without Indictment.
 	4. 	Submission to Second Grand Jury.
1. Purpose.
The purpose of the rule is to limit the period of time a defendant may be held in custody without being indicted. Peercy v. Paxton, 637 S.W.2d 639, 1982 Ky. LEXIS 286 (Ky. 1982).
2. Application.
The second sentence of subsection (2) of this rule applies only while a defendant remains unindicted. It applied to defendant after he had been held for 60 days but ceased to apply when he was indicted and, accordingly, he was not entitled to an order discharging him from custody where the petition was filed subsequent to indictment. Peercy v. Paxton, 637 S.W.2d 639, 1982 Ky. LEXIS 286 (Ky. 1982).
3. Adjournment Without Indictment.
Under this rule the adjournment of the grand jury in the county where man was shot without indicting defendant for murder operated to discharge him and to terminate the prosecution pursuant to the warrant; therefore, when indictment was returned by the grand jury of the county in which the death occurred, defendant could not complain that under KRS 452.630 the county where the man was shot had exclusive venue to proceed with the prosecution. Marcum v. Bradley, 385 S.W.2d 165, 1964 Ky. LEXIS 131 (Ky. 1964).
Trial court did not err by refusing to dismiss the indictment against defendant on the ground that the Commonwealth failed to follow certain grand jury procedures based on the fact that the first grand jury adjourned without considering defendant's offenses and a second grand jury was later convened because nothing in this rule required dismissal of a subsequent indictment in the event that a grand jury failed to make a written report. Mitchell v. Commonwealth, 423 S.W.3d 152, 2014 Ky. LEXIS 16 (Ky. 2014).
4. Submission to Second Grand Jury.
Where the grand jury convened in May but the defendant was not indicted until the second grand jury convened in September, the grand jury had not lost the power to indict him by the lapse in time. Wilkey v. Commonwealth, 452 S.W.2d 420, 1970 Ky. LEXIS 367 (Ky. 1970).
Rule 5.24.  Secrecy of proceedings — Disclosure.
Text
(1)  Subject to the right of a person indicted to procure a transcript or recording as provided by Rule 5.16(3), and subject to the authority of the court at any time to direct otherwise, all persons present during any part of the proceedings of a grand jury shall keep its proceedings and the testimony given before it secret, except that counsel may divulge such information as may be necessary in preparing the case for trial or other disposition.
(2)  The court may direct that an indictment be kept secret until the defendant is in custody or has given bail, in which event the clerk shall seal the indictment and no person shall disclose the finding of the indictment except when necessary for the issuance and execution of a warrant or summons.
(3)  A violation of this Rule 5.24 shall be punishable as a contempt of court.
History
(Amended September 23, 1964, effective January 1, 1965; amended October 18, 1977, effective January 1, 1978; amended June 12, effective September 1, 1981.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Notes, The Conundrum of Criminal Discovery: Constitutional Arguments, ABA Standards, Federal Rules, and Kentucky Law, 64 Ky. L.J. 800 (1975-76).
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. There can be no general objection to the use against an officer of the police or fire departments in a hearing under KRS 95.450 of prior testimony before a grand jury. OAG 65-104.
An indictment, because of its public character, may not be sealed except in situations where the person charged has not yet been taken into custody or has been enlarged on bond. OAG 76-303.
Although a witness is not specifically directed by this rule to keep his grand jury testimony secret, logically a witness should be bound by the same necessity for secrecy in certain situations in order for the system to work effectively, which may be essential when the investigation by the grand jury is not complete. OAG 79-196.
Any limitation on a grand jury witness' disclosure of proceedings is restricted by a defendant's right to gain knowledge about a crime with which he is charged; the distinction being that a prosecutor, if circumstances require it, could order a witness not to divulge what went on or what was said while that witness was testifying before the grand jury including questions or remarks made by grand jury members to the witness, but the witness would be able to divulge any knowledge he has on a subject he testified about to a grand jury, without specifically discussing his testimony, since to infringe on a grand juror's ability to divulge information might constitute an unlawful violation of his first amendment rights, and to require this witness to maintain total secrecy about his knowledge which could potentially concern a criminal transaction could be violative of the rights of defendant, and therefore would be prohibited. OAG 79-196.
While there is no specific statutory or constitutional prohibition against a person working at the same time as a stenographer in connection with grand jury proceedings and as an employee of defense counsel, RCr 5.16 and this rule set forth precise standards pertaining to the conduct of the grand jury stenographer and practical considerations and the application of the principle of common-law incompatibility may preclude the Commonwealth's Attorney from hiring a person as the grand jury stenographer who is also employed by defense counsel. OAG 82-491.
NOTES TO DECISIONS

 	1. 	Right to Grand Jury Report.
 	2. 	Secrecy.
 		3. 	— Grand Jurors As Witnesses.
 		4. 	— County Attorney.
1. Right to Grand Jury Report.
“Items” referred to in grand jury report were incorporated therein by reference as a part of the report and the judge had no right to impound those “items” and refuse to release them to the attorney general even though the grand jury foreman had asked the judge not to release or make public the “items” in order that persons referred to therein would not be “seriously jeopardized” by inmates of the penal institutions or by those previously paroled from the penal institutions. Matthews v. Pound, 403 S.W.2d 7, 1966 Ky. LEXIS 310 (Ky. 1966).
2. Secrecy.
3. — Grand Jurors As Witnesses.
Where law prescribed the instances in which the grand jurors might testify as to what occurred before them, such law was exclusive, and the grand jurors could testify in no other than in the cases prescribed. Pritchett v. Frisby, 112 Ky. 629, 66 S.W. 503, 23 Ky. L. Rptr. 2035, 1902 Ky. LEXIS 204 (Ky. 1902) (decided under prior law).
Where defendant had undertaken to impeach the Commonwealth's witnesses by one member of the grand jury, the Commonwealth was properly permitted to sustain its witnesses by other members of the grand jury. Kennedy v. Commonwealth, 109 S.W. 313, 33 Ky. L. Rptr. 83 (1908) (decided under prior law).
An indictment indorsed a true bill and signed by the foreman of the grand jury, presented to the court by the foreman of the grand jury, received by the clerk from the court, filed in open court and noted of record, was regular in form and properly returned and could not be impeached by the grand jurors in attempting to show that the indictment was drawn by the Commonwealth's attorney without authority from the grand jury. Miller v. Commonwealth, 241 Ky. 221, 43 S.W.2d 687, 1931 Ky. LEXIS 52 (Ky. 1931) (decided under prior law).
4. — County Attorney.
It was the public policy of the Commonwealth to keep secret the proceedings of the grand jury and the county attorney could not be called as a witness in a civil proceeding to testify as to what happened while he was in the room with the grand jury. Bazzell v. Illinois C. R. Co., 203 Ky. 626, 262 S.W. 966, 1924 Ky. LEXIS 965 (Ky. 1924) (decided under prior law).
VI.
INDICTMENT AND INFORMATION
Rule 6.02.  Use of indictment and information. 
Rule 6.04.  Information. 
Rule 6.06.  Signatures. 
Rule 6.08.  Names of witnesses. 
Rule 6.10.  Requisites of indictment or information. 
Rule 6.12.  Effect of defects. 
Rule 6.14.  Surplusage. 
Rule 6.16.  Amendment. 
Rule 6.18.  Joinder of offenses. 
Rule 6.20.  Joinder of defendants. 
Rule 6.22.  Bill of particulars. 
Rule 6.24.  Prior judicial approval for grand jury subpoena of an attorney or attorney's agent to obtain evidence concerning attorney's client. 
Rule 6.52.  Warrant or summons upon indictment or information; issuance. 
Rule 6.54.  Warrant or summons — Requisites. 
Rule 6.56.  Warrant or summons — Execution or service and return. 
Rule 6.02.  Use of indictment and information.
Text
(1)  All offenses required to be prosecuted by indictment pursuant to Section 12 of the Kentucky Constitution shall be prosecuted by indictment unless the defendant waives indictment by notice in writing to the circuit court, in which event the offense may be prosecuted forthwith by information.
(2)  All other offenses shall be prosecuted by indictment, information, complaint, post-arrest complaint, or, in the case of traffic offenses or fish and wildlife offenses, may be prosecuted by uniform citation.
History
(Amended June 12, 1981, July 14, 1981 and August 24, 1981, effective September 1, 1981.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. An offense under KRS 350.990 is an indictable one. OAG 61-65.
An information may not be used for a common-law crime or for a statutory misdemeanor which operates as an exclusion from the right of suffrage. OAG 63-808.
The accused may not waive indictment. OAG 63-808.
All infamous crimes or felonies must be charged by an indictment returned by the grand jury. OAG 76-127.
An indictment is unnecessary to properly charge a misdemeanor offense unless one convicted thereof is subject to infamous punishment and punishment is not considered infamous if it consists only of a fine and imprisonment in a county jail. OAG 78-168.
If the grand jury returns a “no true bill” on a misdemeanor charge, the court must discharge the defendant from the complaint and from custody under RCr 5.22, but the charge may be submitted to another grand jury under subsection (3) of RCr 5.22 or the county attorney may proceed by way of an information against the defendant under this rule or RCr 6.04. OAG 81-26.
Cited:  Pollitt v. Kentucky Unemployment Ins. Com., 635 S.W.2d 485, 1982 Ky. App. LEXIS 223 (Ky. Ct. App. 1982); West v. Commonwealth, 887 S.W.2d 338, 1994 Ky. LEXIS 102 (Ky. 1994).
NOTES TO DECISIONS

 	1. 	Information.
 	2. 	Traffic Offenses.
 	3. 	Waiver of Indictment.
 	4. 	Indictment.
 		5. 	— Object.
 		6. 	— Necessary.
 		7. 	— Unnecessary.
 		8. 	— — Violation of Municipal Ordinance.
 		9. 	— — Appeal from Inferior Court.
 	10. 	Action.
1. Information.
An offense of engaging in prostitution is a misdemeanor under KRS 431.060 since the maximum punishment for engaging in prostitution is a fine of $200 and confinement in the county jail for not more than one year for which hard labor cannot be imposed and prosecution may be by information rather than indictment without violating Ky. Const., § 12. Eisner v. Commonwealth, 375 S.W.2d 825, 1964 Ky. LEXIS 439 (Ky. 1964).
Since punishment under KRS 242.990 was fine and imprisonment in the county jail and was not considered “infamous,” prosecution could proceed by information rather than indictment. Commonwealth v. Hope, 492 S.W.2d 207, 1973 Ky. LEXIS 512 (Ky. 1973).
2. Traffic Offenses.
A certified copy of a uniform citation taken from the record of a prior conviction of driving under the influence of alcohol (DUI) can be used to prove the date of the prior offense during the trial for a subsequent DUI offense; uniform citations are charging documents in the prosecution of DUI offenses and are not solely “investigative reports by police,” and the date of the offense recorded on the uniform citation from a prior DUI offense is trustworthy, thus a trial court did not err in allowing the Commonwealth to utilize the uniform citations to prove the dates of defendant's prior offenses. Skeans v. Commonwealth, 912 S.W.2d 455, 1995 Ky. App. LEXIS 217 (Ky. Ct. App. 1995).
In a pre-trial hearing on a motion to suppress, the trial court could rely on statements in the uniform citation issued to defendant, even though the citation was not offered or admitted into evidence; the citation was used by both parties during the hearing, the trial court reviewed the citation, and defendant referenced it, confirmed its creation and authenticity, and asked questions from it for purposes of impeachment. Commonwealth v. Priddy, 184 S.W.3d 501, 2005 Ky. LEXIS 389 (Ky. 2005), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 406 (Ky. Mar. 23, 2006), cert. denied, Priddy v. Kentucky, 549 U.S. 980, 127 S. Ct. 444, 166 L. Ed. 2d 316, 2006 U.S. LEXIS 7879 (2006).
3. Waiver of Indictment.
A Circuit Court has authority to adjudicate felony charges if the defendant waives his right to be prosecuted by indictment; that is, the constitutional requirement of an indictment by a grand jury in a prosecution for a felony does not invalidate the court rule which permits a prosecution upon information if the accused so elects. Malone v. Commonwealth, 30 S.W.3d 180, 2000 Ky. LEXIS 130 (Ky. 2000).
4. Indictment.
The technical strictness required in an indictment was not generally required in a warrant, but requirement of law that only one offense could be charged by an indictment should have applied to any warrant, information or summons by which one was charged with an offense. Eisner v. Commonwealth, 318 S.W.2d 546, 1958 Ky. LEXIS 144 (Ky. 1958) (decided under prior law).
5. — Object.
Although less formality was required of a warrant of arrest than in case of an indictment, the general objects of both were to furnish accused with such a description of charge against him as would enable him to prepare his defense and avail himself of his convictions or acquittal for protection against further prosecution for same offense, and to inform court of facts alleged so that it could decide whether they were sufficient in law to support conviction if one should be obtained. Commonwealth use of Paintsville v. Melvin, 256 S.W.2d 513, 1953 Ky. LEXIS 747 (Ky. 1953) (decided under prior law).
6. — Necessary.
Where justice of the peace did not have jurisdiction to enter judgment convicting accused on a warrant which had been altered to change offense of selling beer to a minor to selling beer without a license, the circuit court could not acquire jurisdiction on appeal as the offense should have been prosecuted by indictment. Gross v. Commonwealth, 288 S.W.2d 353, 1956 Ky. LEXIS 259 (Ky. 1956) (decided under prior law).
Where under subsection (3) (repealed) of KRS 242.990 quarterly court, justice of peace, or police court did not have jurisdiction to prosecute for second violation of local option law, circuit court did not have jurisdiction to try the same case upon the warrant of arrest without indictment. Singleton v. Commonwealth, 306 Ky. 454, 208 S.W.2d 325, 1948 Ky. LEXIS 585 (Ky. 1948); Ritter v. Bruce, 239 S.W.2d 449, 1951 Ky. LEXIS 879 (Ky. 1951); Bodkins v. Commonwealth, 244 S.W.2d 745, 1951 Ky. LEXIS 1240 (Ky. 1951); Crabtree v. Commonwealth, 278 S.W.2d 732, 1955 Ky. LEXIS 491 (Ky. 1955) (decided under prior law).
7. — Unnecessary.
8. — — Violation of Municipal Ordinance.
Where charge upon which defendant was arrested was disorderly conduct, a violation of a municipal ordinance with a maximum penalty of $50, it was capable of prosecution by summons or warrant of arrest and no indictment was necessary. Schwartz v. Boswell, 156 Ky. 103, 160 S.W. 748, 1913 Ky. LEXIS 368 (Ky. 1913) (decided under prior law).
9. — — Appeal from Inferior Court.
Conviction of defendant in circuit court in a trial de novo for unlawfully selling alcoholic beverages in local option territory on appeal from police court where defendant was tried and convicted on the same warrant was proper procedure and defendant could not urge that his conviction was void because he was not prosecuted by indictment in the circuit court. Hudson v. Commonwealth, 298 S.W.2d 300, 1957 Ky. LEXIS 367 (Ky. 1957) (decided under prior law).
10. Action.
The Commonwealth could proceed by indictment under law which provided it could recover by action. Commonwealth v. Spiller, 165 Ky. 758, 178 S.W. 1089, 1915 Ky. LEXIS 610 (Ky. 1915) (decided under prior law).
Research References.
Petrilli, Kentucky Family Law, Forms Ch. 6, Support of Minors, Form 6.1.
Rule 6.04.  Information.
Text
The attorney for the Commonwealth may file an information charging the commission of an offense either upon such attorney's own knowledge, information, and belief, or in his or her discretion upon the basis of a verified complaint submitted to such attorney.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations

Opinions of Attorney General. Where the grand jury has received what they believe to be sufficient evidence to support an indictment for a misdemeanor within the jurisdiction of the circuit court, the proper procedure is to return an indictment for the misdemeanor in the circuit court. OAG 65-453.
Although a verified petition of nonsupport received by a county attorney under KRS 407.010 requesting that the officer enforce a breached support obligation is ample basis for issuance of a criminal information against the obligor for nonsupport pursuant to KRS 530.050, such a petition is conveyed to the county attorney for the purpose of civil collection rather than for the purpose of criminal prosecution and it would be improper to convert the proceeding into a criminal one by using the petition as a basis for a criminal action. OAG 75-295.
If the grand jury returns a “no true bill” on a misdemeanor charge, the court must discharge the defendant from the complaint and from custody under RCr 5.22, but the charge may be submitted to another grand jury under subsection (3) of RCr 5.22 or the county attorney may proceed by way of an information against the defendant under RCr 6.02 or this rule. OAG 81-26.
Cited:  Eisner v. Commonwealth, 375 S.W.2d 825, 1964 Ky. LEXIS 439 (Ky. 1964).
Rule 6.06.  Signatures.
Text
All indictments shall be signed by the foreperson of the grand jury. All informations shall be signed by an attorney for the Commonwealth. No objection to an indictment or information on the ground that it was not signed as herein required may be made after a plea to the merits has been filed or entered.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations

Cited:  Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
NOTES TO DECISIONS

 	1. 	Purpose of Signature.
 	2. 	Failure to Sign.
 	3. 	Due Process.
 	4. 	Sufficient Signature.
1. Purpose of Signature.
The foreman's signature is a procedural safeguard rather than a substantive requisite of an indictment and is required only as a matter of direction to the clerk and for the information of the court and its presence or absence does not materially affect any substantial right of the defendant. Nicholas v. Thomas, 382 S.W.2d 871, 1964 Ky. LEXIS 366 (Ky. 1964).
2. Failure to Sign.
The provision that foreman shall sign the indictment as a true bill was mandatory and an indictment not signed by the foreman of the grand jury was fatally defective. Cochran v. Commonwealth, 210 Ky. 332, 275 S.W. 810, 1925 Ky. LEXIS 666 (Ky. 1925); Dunn v. Commonwealth, 257 Ky. 702, 79 S.W.2d 12, 1935 Ky. LEXIS 82 (1935) (decided under prior law).
A failure to demur or move to set aside an indictment on ground that foreman failed to sign it as a true bill waived the defendant's right to rely upon the deficiency or defect on appeal. Davis v. Commonwealth, 279 Ky. 127, 129 S.W.2d 1030, 1939 Ky. LEXIS 237 (Ky. 1939) (decided under prior law).
The failure of the foreman to sign indictment on which defendant was convicted of fraud or deceit in obtaining or attempting to obtain narcotic drugs did not render the proceedings unconstitutional and the judgment void. Nicholas v. Thomas, 382 S.W.2d 871, 1964 Ky. LEXIS 366 (Ky. 1964).
3. Due Process.
The waiver language of the rule does not violate a defendant's right to due process. Stephenson v. Commonwealth, 982 S.W.2d 200, 1998 Ky. LEXIS 157 (Ky. 1998).
4. Sufficient Signature.
The indorsement and signature were sufficient although the word “foreman” did not follow the signature since all the law required was that the indictment be signed by the foreman of the grand jury and in the absence of an affirmative showing that he was not the foreman it was presumed that the member of the grand jury whose signature appeared was the foreman. Terrell v. Commonwealth, 194 Ky. 608, 240 S.W. 81, 1922 Ky. LEXIS 212 (Ky. 1922) (decided under prior law).
Signature of foreman on a sheet of paper stapled to indictment was sufficient. Riley v. Commonwealth, 298 Ky. 687, 183 S.W.2d 958, 1944 Ky. LEXIS 985 (Ky. 1944) (decided under prior law).
Rule 6.08.  Names of witnesses.
Text
The names of all the witnesses who were examined shall be indorsed on the indictment. The names of all persons upon whose statements the information is based shall be indorsed thereon. Failure to indorse the names shall not affect the validity or sufficiency of the indictment or information, but the court, on motion of the defendant, shall direct the names to be indorsed, and may grant such continuance of the case as it deems necessary in the interest of justice.
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Disclosure of Witnesses.
 	3. 	Purpose.
 	4. 	Motion to Quash Indictment.
 	5. 	Waiver.
 	6. 	Clerical Errors.
 	7. 	Testimony at Trial.
1. Application.
The provision of this section that the names of all persons upon whose statements the information is based shall be indorsed thereon is applicable only to a criminal proceeding by information, as distinguished from a proceeding upon an indictment. Pankey v. Commonwealth, 485 S.W.2d 513, 1972 Ky. LEXIS 138 (Ky. 1972).
2. Disclosure of Witnesses.
There is no provision in RCr 7.24 or elsewhere requiring disclosure or exchange of trial witnesses or other categories of material witnesses. Commonwealth v. Barber, 643 S.W.2d 592, 1982 Ky. App. LEXIS 275 (Ky. Ct. App. 1982).
While the Rules of Criminal Procedure contain no requirement or provision that either party furnish a list of witnesses to the other, the furnishing of said witnesses to the Commonwealth by the defendant (or vice versa) does not constitute error of a constitutional magnitude. A defendant's election to furnish a list instead of seeking prohibition does not deprive him of any constitutional rights. Commonwealth v. Barber, 643 S.W.2d 592, 1982 Ky. App. LEXIS 275 (Ky. Ct. App. 1982).
3. Purpose.
The purpose of law requiring the names of all the witnesses examined before the grand jury be written at the foot of or on the indictment was to inform the defendant of the names of his accusers. Bowling v. Commonwealth, 286 S.W.2d 884, 1955 Ky. LEXIS 107 (Ky. 1955) (decided under prior law).
4. Motion to Quash Indictment.
If defendant had transcript of proceeding before grand jury prior to his trial in the case the purpose of law requiring names of witnesses to be indorsed on the indictment would have been fulfilled since he would have been informed of the names of the accusers as well as of their statements and where defendant either learned the name of a missing witness by means of the transcript or he failed to show by the record who was before the grand jury, his motion to quash for failure to place the name of the witness on the indictment was correctly overruled. Bowling v. Commonwealth, 286 S.W.2d 884, 1955 Ky. LEXIS 107 (Ky. 1955) (decided under prior law).
Unless it was shown that the witness whose name failed to appear on the indictment was before the grand jury, the indictment was not required to be quashed. Bowling v. Commonwealth, 286 S.W.2d 884, 1955 Ky. LEXIS 107 (Ky. 1955) (decided under prior law).
Indictment could not be quashed on ground it was returned on an affidavit of Commonwealth's attorney and not upon testimony where the indictment contained names of several witnesses before the grand jury. Blackburn v. Commonwealth, 349 S.W.2d 835, 1961 Ky. LEXIS 73 (Ky. 1961) (decided under prior law).
5. Waiver.
In the absence of a motion to quash or set aside the indictment, the objection that it did not carry the names of witnesses appearing before the grand jury was treated as waived. Sloan v. Commonwealth, 211 Ky. 318, 277 S.W. 488, 1925 Ky. LEXIS 873 (Ky. 1925); Ridings v. Commonwealth, 245 Ky. 22, 53 S.W.2d 190, 1932 Ky. LEXIS 537 (1932); Woods v. Commonwealth, 282 Ky. 596, 139 S.W.2d 439, 1940 Ky. LEXIS 222 (Ky. 1940) (decided under prior law).
6. Clerical Errors.
Clerk inadvertently failed to copy the names of the witnesses on the indictment for appeal, but as the names were on the indictment at the time of return, defendant was not prejudiced. Burden v. Commonwealth, 296 Ky. 553, 178 S.W.2d 1, 1944 Ky. LEXIS 588 (Ky. 1944) (decided under prior law).
7. Testimony at Trial.
It was not necessary for the Commonwealth, in order to prove its case, to ask each witness at the trial whether or not he testified before the grand jury where names of several witnesses who had appeared before the grand jury were set forth at the foot of the indictment but defendant claimed not all the names of witnesses who testified before the grand jury were set forth on the indictment. Kelly v. Commonwealth, 267 S.W.2d 536, 1954 Ky. LEXIS 844 (Ky. 1954) (decided under prior law).
Rule 6.10.  Requisites of indictment or information.
Text
(1)  The indictment or information shall contain a caption setting forth the name of the court and the names of the parties, and the caption shall be a part of the indictment or information.
(2)  The indictment or information shall contain, and shall be sufficient if it contains, a plain, concise and definite statement of the essential facts constituting the specific offense with which the defendant is charged. It need not contain any other matter not necessary to such statement, nor need it negative any exception, excuse or proviso contained in any statute creating or defining the offense charged.
(3)  Allegations made in one count may be incorporated by a reference in another count. It may be alleged in any count that the means by which the defendant committed the offense are unknown or that the defendant committed it by one or more specified means. The indictment or information shall state for each count the official or customary citation of any applicable statute, rule, regulation or other provision of law which the defendant is alleged therein to have violated; but error in the citation or its omission shall not be ground for dismissal of the indictment or information or for reversal of a conviction if the error or omission did not mislead the defendant to his or her prejudice.
(4)  The date on which it was returned in open court shall be endorsed on the indictment by the clerk.
History
(Amended October 18, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended June 12, 1981 and July 13, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Cited:  Holland v. Commonwealth, 479 S.W.2d 903, 1972 Ky. LEXIS 330 (Ky. 1972); Commonwealth v. Yancey, 534 S.W.2d 252, 1976 Ky. LEXIS 97 (Ky. 1976); Corbett v. Commonwealth, 717 S.W.2d 831, 1986 Ky. LEXIS 288 (Ky. 1986); Morris v. Commonwealth, 783 S.W.2d 889, 1990 Ky. App. LEXIS 24 (Ky. Ct. App. 1990).
NOTES TO DECISIONS

 	1. 	Indictment.
 		2. 	— Mistakes.
 		3. 	— Insufficient.
 		4. 	— Sufficient.
 		5. 	— — Forgery.
 		6. 	— — Burglary.
 		7. 	— — Habitual Criminal.
 		8. 	— — Violation of Local Option Law.
 		9. 	— — Instructions.
 		10. 	— Statement of Essential Facts.
 		11. 	— — Embezzlement.
 	12. 	Grounds for dismissal.
1. Indictment.
2. — Mistakes.
Where the factual allegations of the indictment stated an offense under KRS 433.190 (repealed) but erroneously cited KRS 433.180 (repealed), the commonwealth on proper motion could have been required to elect between amending the citation or having the indictment dismissed for failure to state a public offense under KRS 433.180 (repealed), although such inconsistency did not constitute a justifiable ground for outright dismissal of the indictment. Dalton v. Commonwealth, 478 S.W.2d 734, 1972 Ky. LEXIS 346 (Ky. 1972).
Where defendant was charged with multiple counts of child molestation, errors in the indictment in switching the initials of the victims did not mislead defendant to his prejudice, as he was not surprised or prevented from defending himself upon the offenses charged, since he denied he committed any of the charged crimes. Clark v. Commonwealth, 267 S.W.3d 668, 2008 Ky. LEXIS 181 (Ky. 2008), rehearing denied, David v. Commonwealth, — S.W.3d —, 2008 Ky. LEXIS 732 (Ky. Nov. 26, 2008).
3. — Insufficient.
Indictment charging that arrest was otherwise than according to law was not subject to dismissal on motion, but motion for bill of particulars should have been sustained. Finch v. Commonwealth, 419 S.W.2d 146, 1967 Ky. LEXIS 139 (Ky. 1967).
Where the terms of the law did not themselves state the acts necessary to constitute the offense, it was not sufficient for the indictment merely to follow the words of the law. Queen v. Commonwealth, 434 S.W.2d 318, 1968 Ky. LEXIS 232 (Ky. 1968).
Under this rule and RCr 6.12 omission of the statutory citation in a homicide case did not require the indictment be held insufficient where defendants were not misled nor their substantial rights on the merits prejudiced, although the indictment was held to be sloppy and careless in form. Godby v. Commonwealth, 491 S.W.2d 647, 1973 Ky. LEXIS 577 (Ky. 1973).
Although defendant's indictment for robbery was incomplete because it failed to state that he used or threatened force against a person and failed to name that person, that defect did not mean the indictment failed to “charge an offense” or was insufficient to support a conviction. Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996).
4. — Sufficient.
Ordinarily an indictment drawn in the language of the law is sufficient. Dublin v. Commonwealth, 372 S.W.2d 416, 1963 Ky. LEXIS 138 (Ky. 1963).
Information which contained caption setting forth name of court, the names of parties and statement of the specific offense with which defendant was charged, stated the applicable statute which defendant was alleged to have violated, and contained formal conclusion required by former Ky. Const., § 123, complied with this rule. Eisner v. Commonwealth, 375 S.W.2d 825, 1964 Ky. LEXIS 439 (Ky. 1964).
Where an indictment alleged that an offense was committed on or about a specified date “and 12 months before the finding of this indictment,” the 12 months allegation is unnecessary and the indictment is otherwise in conformity with the rule. Ramsey v. Commonwealth, 383 S.W.2d 134, 1964 Ky. LEXIS 16 (Ky. 1964).
Indictment charging transportation of named persons at gunpoint beyond bounds of state and containing statute citation was sufficient. Riis v. Commonwealth, 418 S.W.2d 396, 1967 Ky. LEXIS 209 (Ky. 1967).
Where the indictment informed the defendant of the offense with which he was charged, of the act of which complaint was being made, and of the claim of forgery, and the caption contained the number of the law under which the defendant was charged, the indictment adequately apprised the defendant of the charge against him. Ward v. Commonwealth, 444 S.W.2d 896, 1969 Ky. LEXIS 232 (Ky. 1969).
Indictment charging local option violation with two prior convictions need only state that the convictions followed one another; it is not necessary for it to state that the second offense was committed after the first conviction. House v. Commonwealth, 466 S.W.2d 949, 1971 Ky. LEXIS 415 (Ky. 1971).
Indictment setting out the details of a local option offense and alleging that this was defendant's third offense of that type was sufficient as setting out the essential facts constituting the specific offense charged. Roberts v. Commonwealth, 467 S.W.2d 121, 1971 Ky. LEXIS 352 (Ky. 1971).
An indictment charging the defendant with the felony of carnal knowledge of a female under 16 years of age (statutory basis KRS 435.100 (repealed)), conforms to this rule even though the age of the defendant is not stated. Vickers v. Commonwealth, 472 S.W.2d 469, 1971 Ky. LEXIS 191 (Ky. 1971).
Where an indictment alleged in part that the defendant “did unlawfully and wilfully publish and exhibit, … an obscene motion picture” (statutory basis KRS 436.100 (repealed)), the indictment was sufficient to furnish the defendant adequate notice of all elements of the offense charged. Roaden v. Commonwealth, 473 S.W.2d 814, 1971 Ky. LEXIS 162 (Ky. 1971), rev'd, 413 U.S. 496, 93 S. Ct. 2796, 37 L. Ed. 2d 757, 1973 U.S. LEXIS 31 (1973).
Where indictment plainly set forth the essential facts of the specific offenses charged and cited, but did not expressly quote the statutes by number, the indictment fairly informed the defendant of the nature of the offenses with which he was charged. Whitaker v. Commonwealth, 487 S.W.2d 901, 1972 Ky. LEXIS 78 (Ky. 1972).
Indictment need not negate any exception, excuse or proviso contained in the statute creating or defining the offense charged. Commonwealth v. Hayden, 489 S.W.2d 513, 1972 Ky. LEXIS 30 (Ky. 1972).
Where indictments charged “offense by killing” and “offense by aiding and abetting … in the killing,” omitted statutory citations but on the backs stated that they were for “wilful murder” and for “aiding and abetting in the commission of wilful murder,” such indictments were sufficient, although sloppy and careless in form, where the defendants were not misled and did not fail to understand the accusations. Godby v. Commonwealth, 491 S.W.2d 647, 1973 Ky. LEXIS 577 (Ky. 1973).
Where murder indictment omitted the word “wilful,” such indictment was not fatally defective since it fairly informed defendant of the nature of the charge against him. Wills v. Commonwealth, 489 S.W.2d 823, 1973 Ky. LEXIS 653 (Ky. 1973).
An indictment is sufficient if it informs the accused of the specific offense with which he is charged and does not mislead him. Wylie v. Commonwealth, 556 S.W.2d 1, 1977 Ky. LEXIS 513 (Ky. 1977).
Where a murder indictment did not specify the manner of the murder, but defense counsel made no effort to require further specification, the indictment was defective but would support a conviction. Brown v. Commonwealth, 555 S.W.2d 252, 1977 Ky. LEXIS 501 (Ky. 1977).
An indictment was sufficient to charge the felony offense of promoting contraband in the first degree where it indicated that the offense was accomplished by conspiring to introduce dangerous contraband into a county jail. Fulton v. Commonwealth, 849 S.W.2d 553, 1992 Ky. App. LEXIS 203 (Ky. Ct. App. 1992).
If an indictment is valid on its face and conforms to the requirements of this Rule, then the Commonwealth is given the burden of proving all the elements of the crime, which would include the “control” element required by KRS 514.030; thus, it was premature for the trial court to weigh the evidence, prior to trial, regarding the accused's control over the school board funds and dismiss the indictment. Commonwealth v. Hamilton, 905 S.W.2d 83, 1995 Ky. App. LEXIS 151 (Ky. Ct. App. 1995).
Where defendant mother was charged with a violation of this section and the indictment as returned by the grand jury was sufficient to give defendant mother notice of the charge that she would need to defend against, if defendant believed it was necessary that the charges be more specific, she could have filed a motion for a bill of particulars and as she declined to do so she waived the issue. Lane v. Kentucky, 522 U.S. 1123, 118 S. Ct. 1067, 140 L. Ed. 2d 127, 1998 U.S. LEXIS 1074 (1998), appeal after remand, sub nom. Ellison v. Commonwealth, 994 S.W.2d 939, 46:8 Ky. L. Summary 39, 1999 Ky. LEXIS 77 (Ky. 1999).
Where an indictment charging defendants with murder and second-degree arson described the offenses and identified the applicable sections of the penal code, the indictment, although arguably incomplete under RCr 6.10(2), provided sufficient information to serve notice on defendants of the charges against them and sufficed to confer subject matter jurisdiction on the Circuit Court with respect to the charged offenses. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Defendant's indictment in a capital murder case was sufficient, under RCr 6.10(1) and (2) as it contained plain, concise and definite statements of the essential facts constituting the specific offenses with which defendant was charged and provided sufficient information to give him notice that he was charged with two (2) counts of murder and that the Commonwealth would prove aggravating circumstances authorizing the death penalty. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
Court did not err by overruling defendant's motion to dismiss a murder indictment where defendant was not misled by any alleged defect in the indictment because of his previous trial; virtually all of the evidence from the first trial was presented again at retrial. The only significant difference in the evidence was the testimony of one witness, and defendant was not misled about the nature of the crimes or with the specific means in which those crimes were carried out and his participation therein. Epperson v. Commonwealth, 197 S.W.3d 46, 2006 Ky. LEXIS 49 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 785 (Ky. Aug. 24, 2006), cert. denied, — U.S. —, 127 S. Ct. 1840, 167 L. Ed. 2d 337, 2007 U.S. LEXIS 3185 (2007).
Indictment was sufficient because it apprised defendant of the specific offense with which defendant was charged, the nature of the charged crime, and was not misleading, thereby enabling defendant to set forth a defense. Schrimsher v. Commonwealth, 190 S.W.3d 318, 2006 Ky. LEXIS 104 (Ky. 2006).
Trial court correctly overruled defendant's motion to dismiss the indictment, as the indictment properly alleged that defendant violated KRS 218A.1404(3) by illegally prescribing controlled substances; the indictment was valid on its face, conformed to the requirements of RCr 6.10, and there was nothing defective of facially invalid about the indictment. Commonwealth v. Sears, 206 S.W.3d 309, 2006 Ky. LEXIS 295 (Ky. 2006).
Because, for the first three counts, the letter to defense counsel provided details regarding the locations where each offense occurred, a narrower time-frame for when each offense occurred, and what specific activities took place; for counts one and two, the Commonwealth provided information regarding what clothes the victim and defendant were wearing; and, for count four, the correspondence provided details regarding where the offense occurred and what activities took place, those details were sufficient to apprise defendant of the offenses with which he was charged and to permit him to plead prior conviction if he was charged with the same offense in the future; thus, the trial court did not err when it refused to dismiss the indictment. Bartley v. Commonwealth, — S.W.3d —, 2016 Ky. LEXIS 96 (Ky. 2016).
5. — — Forgery.
Where the indictment charged the defendant with uttering two forged checks to named individuals, the indictment was not void. Whitworth v. Commonwealth, 437 S.W.2d 731, 1969 Ky. LEXIS 448 (Ky. 1969).
6. — — Burglary.
Where the bill of indictment charged that defendant entered a trailer to “commit a crime of burglary,” the indictment sufficiently informed the defendant of the crime with which he was charged, and it was not necessary that it be phrased “with intent to commit a crime.” Abney v. Commonwealth, 588 S.W.2d 714, 1979 Ky. App. LEXIS 477 (Ky. Ct. App. 1979).
7. — — Habitual Criminal.
Indictment was sufficient to charge accused was a third offense violator where it alleged two prior convictions under the local option law without detailing them in chronological order but bill of particulars was filed which fully set forth the pertinent information as to the two former convictions since the indictment and the bill of particulars together stated the acts constituting the offense in such a manner as to enable a person of common understanding to know what was intended. Brown v. Commonwealth, 378 S.W.2d 608, 1964 Ky. LEXIS 187, 14 A.L.R.3d 1330 (Ky. 1964), overruled, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983), overruled in part, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983).
Indictment which did not aver that each of the claimed crimes was committed consecutively after each of the convictions under the habitual criminal law would probably be sufficient under the rules. Ross v. Commonwealth, 384 S.W.2d 324, 1964 Ky. LEXIS 95 (Ky. 1964).
8. — — Violation of Local Option Law.
Circuit clerk's testimony concerning court record reflecting first conviction, which record showed an entry of judgment of conviction on June 7, 1956 and indictment charging a liquor law violation assertedly committed on or about October 1, 1969, in language to the effect that “second offense, former conviction: Clay Circuit Court Indictment #8109 June 7, 1956, fined $40.00 sentenced 30 days in jail,” made it sufficiently clear that the alleged second violation of local option law occurred subsequently to the commission and conviction of the first alleged violation. Duff v. Commonwealth, 464 S.W.2d 264, 1971 Ky. LEXIS 485 (Ky. 1971).
9. — — Instructions.
If the indictment sufficiently details the acts constituting each offense charged, and the facts constituting the elements of the offense, it is sufficient for the instructions to follow the language of the indictment. Queen v. Commonwealth, 434 S.W.2d 318, 1968 Ky. LEXIS 232 (Ky. 1968).
10. — Statement of Essential Facts.
In the indictment the important consideration is that the elements of the offense be stated to the jury rather than letting the jury decide for itself what constitutes fraud, deceit or other elements of offense. Queen v. Commonwealth, 434 S.W.2d 318, 1968 Ky. LEXIS 232 (Ky. 1968).
Where the defendant was charged with fraud, deceit or misrepresentation in the sale of pre-organizational stock certificates in a proposed corporation, the indictment should set forth in each count a plain, concise and definite statement of the essential facts constituting each offense. Queen v. Commonwealth, 434 S.W.2d 318, 1968 Ky. LEXIS 232 (Ky. 1968).
An indictment is not defective if it does not contain a statutory reference as long as it contains a plain, concise and definite statement of the essential facts constituting the specific offense with which the defendant is charged as required by section (2) of this rule. Murray v. Commonwealth, 473 S.W.2d 150, 1971 Ky. LEXIS 157 (Ky. 1971).
Counts of an indictment charging defendant with trafficking in two schedule II drugs, which were not specifically listed by name in KRS 218A.070 but were trade names for substances listed therein, were sufficient to charge an offense. Harrod v. Commonwealth, 552 S.W.2d 682, 1977 Ky. App. LEXIS 733 (Ky. Ct. App. 1977).
It was unnecessary pursuant to RCr 6.10 to restate all the technical requisites of a crime of which a defendant was accused, if the language of the indictment, coupled with the applicable statute, unmistakably accomplished the end result of informing the accused of the specific offense charged and did not mislead the accused. Parrish v. Commonwealth, 121 S.W.3d 198, 2003 Ky. LEXIS 165 (Ky. 2003), cert. denied, Parrish v. Kentucky, 541 U.S. 1050, 124 S. Ct. 2180, 158 L. Ed. 2d 746, 2004 U.S. LEXIS 3535, 72 U.S.L.W. 3711 (2004), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 368 (Ky. Jan. 22, 2009), overruled in part, Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010).
11. — — Embezzlement.
Indictment charging that “a justice of the peace embezzled $11.65 of said county's money, same being paid by Tom Black on a fine for Charles Foley Black” constituted a plain, concise, definite statement of the essential facts constituting the specific offense with which the appellant was charged. Botkins v. Commonwealth, 394 S.W.2d 586, 1965 Ky. LEXIS 190 (Ky. 1965).
12. Grounds for dismissal.
Even if a police officer's entry into the residence where defendant was sleeping was unlawful, the trial court had no power to dismiss the indictment third-degree assault on the officer, given the limited nature of the trial court's consideration of such a motion; while the unlawful entry provided justification for a motion to suppress evidence seized as a result of the entry, it was not sufficient grounds upon which to dismiss the indictment for assault. Commonwealth v. Johnson, 245 S.W.3d 821, 2008 Ky. App. LEXIS 26 (Ky. Ct. App. 2008).
Research References.
Petrilli, Kentucky Family Law, Forms Ch. 4, Family Offenses, Forms 4.1, 4.2.
Rule 6.12.  Effect of defects.
Text
An indictment, information, complaint or citation shall not be deemed invalid, nor shall the trial, judgment or other proceedings thereon be stayed, arrested or in any manner affected by reason of a defect or imperfection that does not tend to prejudice the substantial rights of the defendant on the merits.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Cited:  Strong v. Commonwealth, 507 S.W.2d 691, 1974 Ky. LEXIS 741 (Ky. 1974).
NOTES TO DECISIONS

 	1. 	Variance.
 	2. 	Sufficiency.
 	3. 	Appellate Review.
 	4. 	Grammatical Errors.
 	5. 	Clerical Misprint.
 	6. 	Statement of Public Offense.
 	7. 	Name of Accused.
 	8. 	Instrument Causing Death.
 	9. 	Variance Between Indictment and Proof.
 		10. 	— Ownership of Stolen Property.
 		11. 	— Person Defrauded.
 	12. 	Rape.
 	13. 	Receiving Stolen Property.
 	14. 	Violation of Local Liquor Option Law.
1. Variance.
Where the factual allegations of the indictment stated an offense under KRS 433.190 (repealed) but erroneously cited KRS 433.180 (repealed), the commonwealth on proper motion could have been required to elect between amending the citation or having the indictment dismissed for failure to state a public offense under KRS 433.180 (repealed), although such inconsistency did not constitute a justifiable ground for outright dismissal of the indictment. Dalton v. Commonwealth, 478 S.W.2d 734, 1972 Ky. LEXIS 346 (Ky. 1972).
2. Sufficiency.
Where murder indictment omitted the word “willful,” such indictment was not fatally defective since it fairly informed the defendant of the nature of the charge against him. Wills v. Commonwealth, 489 S.W.2d 823, 1973 Ky. LEXIS 653 (Ky. 1973).
Under this rule and RCr 6.10, indictments charging “offense by killing” and “offense by aiding and abetting … in the killing” omitted statutory citations but on the backs stated that the indictments were for “wilful murder” and for “aiding and abetting in the commission of wilful murder” such indictments were sufficient, although sloppy and careless in form, since the substantial rights of the defendants on the merits were not prejudiced. Godby v. Commonwealth, 491 S.W.2d 647, 1973 Ky. LEXIS 577 (Ky. 1973).
An indictment is sufficient if it fairly informs the defendant of the nature of the crime with which he is charged, without detailing the essential factual elements. Howard v. Commonwealth, 554 S.W.2d 375, 1977 Ky. LEXIS 493 (Ky. 1977).
Where the indictment fairly informed the defendant of the nature of the crime with which he was charged and defendant's defense at trial was an absolute denial that he had committed the offense, he was not prejudiced by any lack of information in the indictment or by any misconception of with just what offense he was being charged. Howard v. Commonwealth, 554 S.W.2d 375, 1977 Ky. LEXIS 493 (Ky. 1977).
Where an indictment failed to allege defendant's “second offense” status under KRS 218A.990(2), but where the defendant himself brought up his earlier conviction and stipulated to its accuracy, and the court then submitted the case to the jury as a second offense, the original indictment was not fatally defective to charge the second offense violation nor was the court constrained from permitting an amendment to the indictment alleging it. Luna v. Commonwealth, 571 S.W.2d 88, 1977 Ky. App. LEXIS 929 (Ky. Ct. App. 1977); Luna v. Commonwealth, 574 S.W.2d 277, 1978 Ky. LEXIS 418 (Ky. 1978).
Although defendant's indictment for robbery was incomplete because it failed to state that he used or threatened force against a person and failed to name that person, that defect did not mean the indictment failed to “charge an offense” or was insufficient to support a conviction. Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996).
3. Appellate Review.
In order for alleged defects in the indictment to be considered on appeal, they must be preserved for appellate review. Johnson v. Commonwealth, 709 S.W.2d 838, 1986 Ky. App. LEXIS 1063 (Ky. Ct. App. 1986), cert. denied, Johnson v. Kentucky, 479 U.S. 865, 107 S. Ct. 222, 93 L. Ed. 2d 150, 1986 U.S. LEXIS 4055 (1986).
For an alleged defect in an indictment to be considered on appeal, it must be preserved for review; thus, a defect in an indictment is waived unless raised by timely objection. Stark v. Commonwealth, 828 S.W.2d 603, 1991 Ky. LEXIS 177 (Ky. 1991), overruled, Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996), overruled in part, Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996).
Defendant was not prejudiced because he did not receive a copy of the first grand jury's written report because he offered no evidence that the first grand jury ever considered his case and the Commonwealth explained that the first grand jury did not reach the case because it ran out of time near the holidays. Mitchell v. Commonwealth, 423 S.W.3d 152, 2014 Ky. LEXIS 16 (Ky. 2014).
4. Grammatical Errors.
Misspelling, false grammar, and erroneous punctuation will not vitiate instrument, statute, indictment or contract where its fair intent can be gathered from whole text. Nunley v. Commonwealth, 307 Ky. 274, 210 S.W.2d 962, 1948 Ky. LEXIS 733 (Ky. 1948) (decided under prior law).
5. Clerical Misprint.
Use of word “seducting” for the word “seducing” in an indictment charging accused with crime of “seducting” and having carnal knowledge of female under 21 years of age on promise of marriage was obviously a clerical misprint and could not have misled or have been prejudicial to the defendant. Nunley v. Commonwealth, 307 Ky. 274, 210 S.W.2d 962, 1948 Ky. LEXIS 733 (Ky. 1948) (decided under prior law).
6. Statement of Public Offense.
Where an indictment failed to state a public offense, the sufficiency thereof could be raised on appeal although no demurrer was filed; but where the indictment defectively stated a public offense, such defect was waived unless a demurrer was filed. Strunk v. Commonwealth, 302 Ky. 464, 194 S.W.2d 1002, 1946 Ky. LEXIS 702 (Ky. 1946) (decided under prior law).
Although a portion of an indictment might have been defective in form, if language thereof, when considered as a whole, fairly apprised accused of the offense with which he was charged and was complete in describing the acts constituting the offense, a demurrer would have been overruled. Martin v. Commonwealth, 276 S.W.2d 19, 1955 Ky. LEXIS 408 (Ky. 1955) (decided under prior law).
If the facts stated in indictment did not constitute a public offense within jurisdiction of court, the trial court could and should have arrested the judgment on his own motion. Duncan v. Commonwealth, 330 S.W.2d 419, 1959 Ky. LEXIS 197 (Ky. 1959) (decided under prior law).
7. Name of Accused.
An error as to name of defendant did not vitiate indictment hence indictment was not subject to demurrer on that ground. Dunn v. Commonwealth, 350 S.W.2d 709, 1961 Ky. LEXIS 130 (Ky. 1961) (decided under prior law).
A person could be indicted by other than his true name, so long as he was commonly known by name used in charge preferred against him. Dunn v. Commonwealth, 350 S.W.2d 709, 1961 Ky. LEXIS 130 (Ky. 1961) (decided under prior law).
Misnomer had to be raised by a plea in abatement wherein the defendant stated his true name and not by demurrer. Dunn v. Commonwealth, 350 S.W.2d 709, 1961 Ky. LEXIS 130 (Ky. 1961) (decided under prior law).
Upon discovery, an error in name of defendant as set forth in indictment could be corrected at any stage of proceedings. Dunn v. Commonwealth, 350 S.W.2d 709, 1961 Ky. LEXIS 130 (Ky. 1961).
Where defendant did not at any time state to trial court that he had never been known by name under which he was indicted, the failure to do so was ground for disallowing claim of misnomer in indictment. Dunn v. Commonwealth, 350 S.W.2d 709, 1961 Ky. LEXIS 130 (Ky. 1961) (decided under prior law).
8. Instrument Causing Death.
Where the indictment for manslaughter did not state the instrumentality by which the death was caused, the omission so to state was not fatal. Wilson v. Commonwealth, 445 S.W.2d 446, 1969 Ky. LEXIS 165 (Ky. 1969) (decided under prior law).
9. Variance Between Indictment and Proof.
Generally, a variance between indictment and proof was not regarded as material unless it misled the accused in making his defense or exposed him to danger of second conviction for same offense. Braswell v. Commonwealth, 339 S.W.2d 637, 1960 Ky. LEXIS 479 (Ky. 1960) (decided under prior law).
Indictment charging defendant with devising or engaging in a scheme to defraud the Kentucky Medical Assistance Program was properly dismissed because the Commonwealth had only charged defendant with obtaining payment for services that were not rendered, and those charges were very different from the failure to obtain pre-approval for dispensing a covered medication, which the Commonwealth stated was a significant component of its charges against defendant, and the defect in the indictment prejudiced the substantial rights of defendant; because the jury was impaneled and sworn, the circuit court properly dismissed the indictment with prejudice because defendant's retrial was barred by the Double Jeopardy Clause. Commonwealth v. Grider, 390 S.W.3d 803, 2012 Ky. App. LEXIS 321 (Ky. Ct. App. 2012).
10. — Ownership of Stolen Property.
Variance in indictment charging grand larceny and proof as to ownership of automobile was not material in view of fact offense was described in indictment in other respects with sufficient certainty to identify act and the circumstances did not mislead defendant in making defense or expose him to danger of again being put in double jeopardy for the same offense. Taulbee v. Commonwealth, 304 Ky. 551, 201 S.W.2d 723, 1947 Ky. LEXIS 680 (Ky. 1947) (decided under prior law).
Where indictment charged property stolen was copper wire owned by an individual and proof showed that the wire stolen was owned by a corporation of which the individual was the principal stockholder, the variance was material since it was not such a particular description as to identify the act with certainty to make present prosecution a bar to another indictment by the corporation or to put defendant on notice of the offense for which he was tried. Sturgill v. Commonwealth, 293 S.W.2d 730, 1956 Ky. LEXIS 93 (Ky. 1956) (decided under prior law).
11. — Person Defrauded.
Any variance between indictment charging that defendant defrauded wife of $80.00 and proof that her husband parted with an $80.00 check was immaterial if the identify of the criminal act was sufficient for should defendant be indicted on subsequent charge that he defrauded husband by making same misrepresentation and thereby received a check, proof in this case when taken with present indictment and instructions, would establish beyond doubt that one and the same criminal act was involved. Braswell v. Commonwealth, 339 S.W.2d 637, 1960 Ky. LEXIS 479 (Ky. 1960) (decided under prior law).
12. Rape.
Where the word felonious was not used in the statute as characterizing the offense, its use in the indictment for attempted rape upon female child under 12 years of age was unnecessary. Warren v. Commonwealth, 253 S.W.2d 612, 1952 Ky. LEXIS 1111 (Ky. 1952) (decided under prior law).
13. Receiving Stolen Property.
Neither the name of the person from whom property was stolen, nor thief was essential element to be proved in prosecution for receiving stolen property and stating their names in indictment was unnecessary. Niece v. Commonwealth, 307 Ky. 760, 212 S.W.2d 291, 1948 Ky. LEXIS 827 (Ky. 1948) (decided under prior law).
14. Violation of Local Liquor Option Law.
Indictment for violation of local option law was defective and demurrable because it failed to set forth in either its accusatory or descriptive parts that the offense was committed in local option or dry territory although the phrase “in local option territory” had been added to the caption. Gilbert v. Commonwealth, 325 S.W.2d 319, 1959 Ky. LEXIS 50 (Ky. 1959) (decided under prior law).
Indictment could properly be amended to add language to the effect that offense was perpetrated in local option territory and no further action by grand jury was necessary for the reason that defendant was not misled or harmed by the amendment. Brown v. Commonwealth, 378 S.W.2d 608, 1964 Ky. LEXIS 187, 14 A.L.R.3d 1330 (Ky. 1964), overruled, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983), overruled in part, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983) (decided under prior law).
Rule 6.14.  Surplusage.
Text
Unnecessary allegations may be disregarded as surplusage, and on motion of the defendant may be stricken from the indictment, information, complaint or citation.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations
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1. Assault with Intent to Rob.
An indictment which charged armed assault with intent to rob, which could be committed in two ways (1) by an assault with an offensive weapon or instrument with intent to rob, and (2) by demand of money or property in a forcible and violent manner with intent to rob, properly charged the second method and was amply sustained by the evidence and so much of the indictment as charged the first method was mere surplusage under the facts of the case. Roberts v. Commonwealth, 339 S.W.2d 640, 1960 Ky. LEXIS 480 (Ky. 1960) (decided under prior law).
2. Carnal Knowledge of Female.
3. — Force and Arms.
Indictment which followed the words of the statute in the accusatory part and charged the offense of detaining a woman against her will and without her consent for purpose of having carnal knowledge of her but which deviated from the statute and averred in the descriptive part that accused “did unlawfully, wilfully, feloniously and maliciously and with force and arms detain a female” would have been sufficient if it had been in the language of the statute only and it was unnecessary to charge the crime was committed “unlawfully, wilfully, feloniously and maliciously with force of arms” but these words were mere surplusage and did not make the indictment defective or prejudice accused's rights before the jury. Marcum v. Commonwealth, 300 S.W.2d 578, 1957 Ky. LEXIS 465 (Ky. 1957) (decided under prior law).
4. Child Desertion.
5. — Failure to Comply with Judgment.
Where both accusatory and descriptive portions of indictment mixed the language of law making it a felony for a parent to desert or abandon a child and leave it destitute and the language of law making it a felony for a parent to fail to comply with a judgment in a divorce action which provided for the maintenance or support of a child, and the references in the indictment to the failure to comply with a judgment were not sufficient to state a charge, they were considered as mere surplusage. Cornett v. Commonwealth, 251 S.W.2d 466, 1952 Ky. LEXIS 921 (Ky. 1952) (decided under prior law).
6. Fraud.
7. — Authority or Consent.
Indictment alleging that defendant with intention to commit a fraud did knowingly, wilfully and falsely represent, pretend and state to named person that defendant was soliciting funds to bury a man who had died leaving seven children and that he had been authorized by a named minister to solicit the funds, when in fact the man and seven children were nonexistent and defendant knew this and that person to whom representations were made, relying on the representations, gave defendant money, was good although it did not allege falsity of representation by the defendant concerning authority or consent given by minister since the references to the minister were surplusage. Wells v. Commonwealth, 263 S.W.2d 721, 1953 Ky. LEXIS 1257 (Ky. 1953) (decided under prior law).
8. Grand Larceny.
9. — Force and Arms.
The allegation with force and arms in indictment for grand larceny was not a material allegation, but was immaterial surplusage and did not require proof. Bolin v. Kentucky, 311 Ky. 143, 223 S.W.2d 724, 1949 Ky. LEXIS 1078 (Ky. 1949) (decided under prior law).
10. Habitual Criminal.
11. — Previous Indictments.
Indictment charging particular offense and that defendant was an habitual criminal with insertion containing verbatim all previous indictments was wholly unnecessary and pure surplusage since the inserted indictments were evidence only of prior convictions and being unnecessary to insert in indictment the evidence of the prosecution, was not defective. Ward v. Hurst, 300 Ky. 464, 189 S.W.2d 594, 1945 Ky. LEXIS 567 (Ky. 1945) (decided under prior law).
12. Voluntary Manslaughter.
13. — Under Influence of Liquor.
Indictment for voluntary manslaughter which charged that accused “while under the influence of intoxicating liquors, did, unlawfully, wilfully, and feloniously, drive and operate an automobile over and upon state Highway 65, in such a gross, negligent, reckless, careless and wanton manner as to make a violent assault upon a named person” was not duplicitous as charging the offense of driving an automobile while under the influence of intoxicants in addition to the crime of voluntary manslaughter since the reference to accused being under influence of liquor was merely a statement of one of the circumstances of the offense charged and was unnecessary and surplusage. Vincent v. Commonwealth, 295 S.W.2d 555, 1956 Ky. LEXIS 164 (Ky. 1956) (decided under prior law).
Rule 6.16.  Amendment.
Text
The court may permit an indictment, information, complaint or citation to be amended any time before verdict or finding if no additional or different offense is charged and if substantial rights of the defendant are not prejudiced. If justice requires, however, the court shall grant the defendant a continuance when such an amendment is permitted.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Cited:  Hawkins v. Commonwealth, 481 S.W.2d 259, 1972 Ky. LEXIS 235 (Ky. 1972); Newton v. Commonwealth, 487 S.W.2d 950, 1972 Ky. LEXIS 101 (Ky. 1972); Strong v. Commonwealth, 507 S.W.2d 691, 1974 Ky. LEXIS 741 (Ky. 1974); Gilbert v. Commonwealth, 838 S.W.2d 376, 1991 Ky. LEXIS 155 (Ky. 1991); Crouch v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 13 (Ky. Ct. App. 2009).
NOTES TO DECISIONS

 	1. 	Construction.
 	2. 	Permissible.
 	3. 	Impermissible.
 	4. 	Time.
 	5. 	Lesser Included Offense.
 	6. 	Prejudice.
 	7. 	Permission of Court.
 	8. 	Continuance.
1. Construction.
Under the former Criminal Code of Procedure, an amendment to include an essential averment would have been impossible, as only amendments as to form were permissible but this section of the new Rules of Criminal Procedure permitting amendment of indictment or information if no additional or different offense is charged and if substantial rights of the defendant are not prejudiced is based on subsection 7(e) of the Federal Criminal Rule but is less restrictive since the federal rule allows only an information to be so amended, restricting any amendment of the indictment to the grand jury. Brown v. Commonwealth, 378 S.W.2d 608, 1964 Ky. LEXIS 187, 14 A.L.R.3d 1330 (Ky. 1964), overruled, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983), overruled in part, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983).
2. Permissible.
Indictment could properly be amended to add language to the effect that offense was perpetrated in local option territory and no further action by grand jury was necessary for the reason that defendant was not misled or harmed by the amendment. Brown v. Commonwealth, 378 S.W.2d 608, 1964 Ky. LEXIS 187, 14 A.L.R.3d 1330 (Ky. 1964), overruled, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983), overruled in part, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983).
Indictment charging molestation of a child could be amended to change the time in which the offense was alleged to have been committed since the amendment did not state an additional or different offense. Stephens v. Commonwealth, 397 S.W.2d 157, 1965 Ky. LEXIS 70 (Ky. 1965).
Amendment of indictment for receiving stolen property to substitute correct statute number and to insert “to-wit, two shotguns” was a permissive amendment, even if the indictment had been defective without it. Ward v. Commonwealth, 399 S.W.2d 463, 1966 Ky. LEXIS 461 (Ky. 1966).
Where crime defined by statute could be committed in two different ways and indictment alleged violation of only the first part of the statute or an assault with an offensive weapon or instrument with intent to rob but evidence also showed violation of the second way or a demand of money or property in a forcible and violent manner with intent to rob, the indictment could and should have been amended at the conclusion of the testimony, but it could not reasonably be held that a failure in that respect affected the defendant's substantial rights. Robards v. Commonwealth, 419 S.W.2d 570, 1967 Ky. LEXIS 168 (Ky. 1967).
Where the defendant was indicted on two (2) counts of indecent and immoral practices with another (statutory basis KRS 435.105 (repealed)), it was not error to amend the indictment under this rule before the verdict to show that the defendant was over 17 years of age since no additional or different offense was charged and no substantial rights of the defendant were prejudiced. Russell v. Commonwealth, 472 S.W.2d 259, 1971 Ky. LEXIS 184 (Ky. 1971).
Where an indictment alleged in part that the defendant “did unlawfully and wilfully publish and exhibit, … an obscene motion picture” (statutory basis KRS 436.101 (repealed)), it was proper to allow the Commonwealth to amend the indictment to include scienter since no additional offense was charged and no substantial right of the accused was prejudiced. Roaden v. Commonwealth, 473 S.W.2d 814, 1971 Ky. LEXIS 162 (Ky. 1971), rev'd, 413 U.S. 496, 93 S. Ct. 2796, 37 L. Ed. 2d 757, 1973 U.S. LEXIS 31 (1973).
In a proceeding for uttering forged checks, it was not error to permit amendment of the indictment after proof was presented. Hawkins v. Commonwealth, 481 S.W.2d 259, 1972 Ky. LEXIS 235 (Ky. 1972).
Amendment of an indictment to correct an error in the name of the person charged is a matter of form not substance. Commonwealth v. Doe, 524 S.W.2d 630, 1975 Ky. LEXIS 112 (Ky. 1975).
An amendment correcting a name in the descriptive part of an indictment is a matter of form, not substance, and, in the absence of a showing of prejudice, it is not error to allow such an amendment. Veach v. Commonwealth, 572 S.W.2d 417, 1978 Ky. LEXIS 396 (Ky. 1978).
Where an indictment failed to allege defendant's “second offense” status under KRS 218A.990(2), but where the defendant himself brought up his earlier conviction and stipulated to its accuracy, and the court then submitted the case to the jury as a second offense, the original indictment was not fatally defective to charge the second offense violation nor was the court constrained from permitting an amendment to the indictment alleging it. Luna v. Commonwealth, 571 S.W.2d 88, 1977 Ky. App. LEXIS 929 (Ky. Ct. App. 1977); Luna v. Commonwealth, 574 S.W.2d 277, 1978 Ky. LEXIS 418 (Ky. 1978).
Where the indictment as originally returned charged the defendant with being a persistent felony offender in the first degree, the trial court did not err in permitting the Commonwealth to amend the indictment by adding six additional convictions to be used as evidence in the Commonwealth's case, since the amendment served only to list additional previous crimes which were used to amplify the proof supporting the original offense charged. Henderson v. Commonwealth, 636 S.W.2d 648, 1982 Ky. LEXIS 277 (Ky. 1982).
Where indictments against defendant charged that he had trafficked in food stamps when he knowingly received and illegally purchased books of food stamps from a named individual, it was not error for the trial court to permit the Commonwealth, at the close of its case in chief, to amend the indictments to allege that defendant trafficked in food stamps “with intent to defraud.” Basham v. Commonwealth, 703 S.W.2d 480, 1985 Ky. App. LEXIS 662 (Ky. Ct. App. 1985).
There was no error where the amendment of the indictment allowed did not result in defendants being charged with a different offense, the amendment merely altered the designation of the subsection of the statute under which appellants were charged, and no additional evidence was required to prove the amended offense. Schambon v. Commonwealth, 821 S.W.2d 804, 1991 Ky. LEXIS 193 (Ky. 1991).
Where charges against juvenile for third-degree burglary and second-degree criminal mischief were raised to second-degree and first-degree, respectively, after commencement of the trial, but in both cases complaints clearly stated facts to support the raised charges, and where juvenile proceeding took place under the Unified Juvenile Code which makes no distinctions between felonies and misdemeanors, such defects were not tantamount to an additional or different offense, and did not mislead the defendant or cause him to suffer any prejudice. A.E. v. Commonwealth, 860 S.W.2d 790, 1993 Ky. App. LEXIS 98 (Ky. Ct. App. 1993).
Because the amendments to the indictments did not charge defendant with any additional or different offenses but simply changed the dates of the alleged offenses, the amendments were not prejudicial and the trial court properly permitted the Commonwealth to amend the indictments. Anderson v. Commonwealth, 63 S.W.3d 135, 2001 Ky. LEXIS 164 (Ky. 2001).
Amendment of a methamphetamine trafficking charge in an indictment, by citing the correct, revised statute was proper, as there was no additional or different offense charged; RCr 6.16 allowed an amendment any time prior to verdict so long as the indictment did not charge an additional or different offense. Johnson v. Commonwealth, 105 S.W.3d 430, 2003 Ky. LEXIS 117 (Ky. 2003).
Trial judge did not err in allowing the indictment to be effectively amended to change a charge from persistent felony offender (PFO) second-degree to PFO first degree since defendant was aware of the clerical error in the indictment and was neither surprised nor precluded from adequately preparing his defense. Riley v. Commonwealth, 120 S.W.3d 622, 2003 Ky. LEXIS 119 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 295 (Ky. 2003), overruled in part, Bratcher v. Commonwealth, 424 S.W.3d 411, 2014 Ky. LEXIS 85 (Ky. 2014).
Where defendant was initially charged with third-degree burglary in violation of KRS 511.040 and the indictment was later amended to add complicity to burglary pursuant to KRS 502.020(1), complicity was not a new offense; therefore, complicity was not an additional offense, and RCr 6.16 did not prohibit, on the ground that it was a new offense, the amendment of the indictment to add complicity. McKenzie v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 54 (Ky. Ct. App. 2005), rev'd, 214 S.W.3d 306, 2007 Ky. LEXIS 22 (Ky. 2007).
Amending the dates on which the crimes occurred is permissible provided that the amended date is still before the return of the indictment; where the amendment consisted solely of pinpointing the exact dates of the abusive incidents, obtained from the victim's trial testimony, which dates fell within the range of dates initially stated in the indictment, it was proper. McPherson v. Commonwealth, 171 S.W.3d 1, 2005 Ky. LEXIS 237 (Ky. 2005).
When the Commonwealth, at the close of its evidence at trial, amended an indictment charging defendant with third degree burglary to include a charge of committing third degree burglary by complicity, under KRS 502.020 or 502.030, this did not violate defendant's substantial rights because (1) he had notice that the Commonwealth intended to present testimony that he was, at the very least, an accomplice, (2) the Commonwealth did not change its theory of the case mid-trial, (3) it did not allege charges the evidence did not substantiate, and (4) an allegation that he was guilty by complicity did not constitute charging an additional or different offense. Commonwealth v. McKenzie, 214 S.W.3d 306, 2007 Ky. LEXIS 22 (Ky. 2007).
Amendment to the indictment reflected the only set of facts ever alleged by the Commonwealth and did not conflict with or impair defendant's reasonable doubt defense, so as to unduly affect its validity or credibility; thus, the amendment of the charges from robbery and assault to complicity for those same counts did not prejudice the substantial rights of defendant. Fields v. Commonwealth, 219 S.W.3d 742, 2007 Ky. LEXIS 92 (Ky. 2007), review denied, — S.W.3d —, 2009 Ky. LEXIS 543 (Ky. Oct. 21, 2009).
While the modification of an indictment, changing the charge from trafficking in a controlled substance to complicity in trafficking in a controlled substance was not error, a trial court did err when it instructed the jury on both the original trafficking charge and the complicity charge; because of the modified indictment, defendant never had the opportunity to defend herself on the original charge. Combs v. Commonwhealth, — S.W.3d —, 2009 Ky. App. LEXIS 14 (Ky. Ct. App. 2009).
In a controlled drug buy, an informant approached a car occupied by defendant and a passenger; the informant gave defendant money and defendant handed the informant an oxycodone tablet but the informant was unsure whether defendant handed the passenger the money or if the passenger handed defendant the pill. While defendant was originally indicted for trafficking in a controlled substance as a principal actor, RCr P. 6.16 permitted the indictment to be amended to charge her under a complicity theory of guilt; defendant was not prejudiced by the amendment, because both the complicity and principal actor theories of guilt were supported by the evidence. Commonwealth v. Combs, 316 S.W.3d 877,  2010 Ky. LEXIS 112 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 225 (Ky. Aug. 26, 2010).
Trial court did not err in allowing the Commonwealth to amend the indictment to conform with the evidence with regards to how old the victim was when one of the charged acts occurred because defendant was aware of the charges against him and the general time frame when the charged incidents occurred, and the Commonwealth took steps to advise him more specifically what the charges entailed. Bartley v. Commonwealth, — S.W.3d —, 2016 Ky. LEXIS 96 (Ky. 2016).
3. Impermissible.
Where original indictment charged defendant as the principal in the commission of the crimes and at the close of all the evidence amended indictment charged defendant as an aider and abettor in the crimes, such amendment was prejudicial to defendant's substantial rights and consequently was impermissible. Brown v. Commonwealth, 498 S.W.2d 119, 1973 Ky. LEXIS 282 (Ky. 1973), overruled in part, Commonwealth v. McKenzie, 214 S.W.3d 306, 2007 Ky. LEXIS 22 (Ky. 2007).
Where on the day of trial but prior to actual proceedings Commonwealth was allowed to amend indictment from forgery to uttering a forged instrument, the amendment was prejudicial to defendant and in error. Frizzell v. Commonwealth, 511 S.W.2d 200, 1974 Ky. LEXIS 472 (Ky. 1974).
Distinction between third degree burglary and complicity to third degree burglary was the sort which prohibited an amendment of the indictment at trial because it involved a modification at trial in the elements of the crime charged and was prejudicial per se; a trial court erred in giving a complicity instruction where defendant had been charged with third degree burglary, but not with complicity to that crime, since such an amendment improperly modified the elements of the crime charged at trial. McKenzie v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 276 (Ky. Ct. App. 2004), op. withdrawn, 2005 Ky. App. LEXIS 53 (Ky. Ct. App. 2005), substituted opinion, — S.W.3d —, 2005 Ky. App. LEXIS 54 (Ky. Ct. App. 2005).
Amendment of the indictment following the presentation of all evidence at trial to include complicity to burglary pursuant to KRS 502.020(1) in addition to third-degree burglary in violation of KRS 511.040 prejudiced defendant's substantial rights in violation of RCr 6.16; defendant was not given proper notice of the amendment and was not prepared to defend complicity to the crime. McKenzie v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 54 (Ky. Ct. App. 2005), rev'd, 214 S.W.3d 306, 2007 Ky. LEXIS 22 (Ky. 2007).
Trial court erred because, after granting defendant's motion for a directed verdict on a charge of trafficking in marijuana within 1,000 yards of a school, it permitted the Commonwealth to amend the indictment to trafficking in marijuana, eight ounces or more; having granted a directed verdict of acquittal, the trial court had no authority to permit amendment of that count of the indictment. Blane v. Commonwealth, 364 S.W.3d 140, 2012 Ky. LEXIS 54 (Ky. 2012).
4. Time.
An indictment may be amended under this rule any time before verdict providing the substantial rights of the defendant are not prejudiced. Stone v. Commonwealth, 418 S.W.2d 646, 1967 Ky. LEXIS 220 (Ky. 1967), cert. denied, Stone v. Kentucky, 390 U.S. 1010, 88 S. Ct. 1259, 20 L. Ed. 2d 161, 1968 U.S. LEXIS 2015 (1968).
Amendment of the indictment at the close of the evidence in a trial for robbery and assault so as to change the name of robbery victim did not prejudice the defendant or expose him to double jeopardy. Watkins v. Commonwealth, 565 S.W.2d 630, 1978 Ky. LEXIS 356 (Ky. 1978).
5. Lesser Included Offense.
Where defendant was charged with murder and found guilty of voluntary manslaughter, the fact that he could have been found guilty of a lesser offense did not support the proposition that the trial court should have amended the indictment to the lesser offense. Coleman v. Commonwealth, 501 S.W.2d 583, 1973 Ky. LEXIS 136 (Ky. 1973), cert. denied, Coleman v. Kentucky, 416 U.S. 908, 40 L. Ed. 2d 113, 94 S. Ct. 1615, 1974 U.S. LEXIS 727 (1974).
6. Prejudice.
Where defendant was afforded no opportunity to refute the additional accusations, their insertion as amended indictment during trial was prejudicial to the defendant. Maum v. Commonwealth, 490 S.W.2d 748, 1973 Ky. LEXIS 643 (Ky. 1973).
It was unduly prejudicial to the defendants in a joint murder by complicity trial, for the court to allow the prosecution to amend its indictment to include the possibility that another person, other than one of the two defendants, may have killed the victim; such substantive change, made without any notice over nine years after the original charges, left the defense unprepared. The court also erred by not granting the defendants' motion for a continuance in order to prepare a defense for the prosecution's new theory. Wolbrecht v. Commonwealth, 955 S.W.2d 533, 1997 Ky. LEXIS 124 (Ky. 1997).
When jury instructions included the words “in or about” in referring to offense dates alleged in the indictments, the indictments should have been amended to include those words, but the failure to do so was not unfairly prejudicial to defendant, since the relevant inquiry was the ages of the victims at the times of the offenses, to which they each testified, rather than the dates on which the offenses occurred. Berry v. Commonwealth, 84 S.W.3d 82, 2001 Ky. App. LEXIS 1052 (Ky. Ct. App. 2001).
Indictment's amendment, charging defendant as an accomplice, did not prejudice defendant's substantial rights as he was convicted as the principal offender as charged in the original indictment. Varble v. Commonwealth, 125 S.W.3d 246, 2004 Ky. LEXIS 9 (Ky. 2004).
Where defendant was charged with multiple counts of child molestation, errors in the indictment in switching the initials of the victims should have been corrected by amendment under RCr 6.16. However, the failure to do so was harmless error, as defendant was not surprised or prevented from defending himself upon the offenses charged. Clark v. Commonwealth, 267 S.W.3d 668, 2008 Ky. LEXIS 181 (Ky. 2008), rehearing denied, David v. Commonwealth, — S.W.3d —, 2008 Ky. LEXIS 732 (Ky. Nov. 26, 2008).
7. Permission of Court.
Commonwealth's Attorneys cannot dismiss an indictment without permission of a court, and will be permitted to do so only upon reasons deemed sufficient by the court; this necessarily vests in the circuit judge the right and duty to exercise a discretion in sustaining or overruling such a motion. Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
Trial judge's approval of a plea bargain that would have amended portions of a murder indictment and dismissed other portions of it was required and did not violate the doctrine of separation of powers; the judge did not abuse his discretion or act outside of his authority when he refused to accept the plea bargain because it was too lenient. Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
8. Continuance.
Due to significant impact upon the defense's strategy that amendment of the indictment created, justice required the trial court to grant defendant's motion to continue and the trial court's failure to do so constituted an abuse of discretion and required remand for a new trial. Epperson v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 74 (Ky. Ct. App. 2014).
Rule 6.18.  Joinder of offenses.
Text
Two (2) or more offenses may be charged in the same complaint or two (2) or more offenses whether felonies or misdemeanors, or both, may be charged in the same indictment or information in a separate count for each offense, if the offenses are of the same or similar character or are based on the same acts or transactions connected together or constituting parts of a common scheme or plan.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Procedure, 71 Ky. L.J. 367 (1982-83).
Cited:  Trodglen v. Commonwealth, 427 S.W.2d 577, 1968 Ky. LEXIS 682 (Ky. 1968); Davis v. Commonwealth, 464 S.W.2d 250, 1970 Ky. LEXIS 100 (Ky. 1970); Bailey v. Commonwealth, 502 S.W.2d 48, 1973 Ky. LEXIS 60 (Ky. 1973); Payne v. Commonwealth, 597 S.W.2d 147, 1980 Ky. LEXIS 204 (Ky. 1980); Buchanan v. Kentucky, 483 U.S. 402, 107 S. Ct. 2906, 97 L. Ed. 2d 336, 1987 U.S. LEXIS 2877 (1987).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Misjoinder.
 		3. 	— Time for Raising.
 		4. 	— Violation of Blue Sky Law.
 	5. 	Joinder Permissible.
 		6. 	— Receipt of Stolen Property.
 		7. 	— Illegal Sale of Liquor and Chance.
 		8. 	— Local Liquor Option Law.
 	9. 	Severance.
 	10. 	Denial of Severance.
 	11. 	Circuit Court Jurisdiction.
 	12. 	Misdemeanor Joined with Felony.
 	13. 	Appeal.
1. Application.
As this rule is concerned only with the composition of an indictment and not with a trial of the offenses charged, it should not be interpreted as permitting offenses to be joined and tried together. Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972), overruled, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985), overruled in part, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
Circuit court erred in granting defendant's motion to expunge his felony convictions because passing bad checks on four different days at three different institutions over a 10-day period simply did not constitute the “single incident,” and the fact that the charges were grouped in a single indictment did not mean they arose from a single incident. Commonwealth v. Ford, — S.W.3d —, 2018 Ky. App. LEXIS 76 (Ky. Ct. App. 2018).
2. Misjoinder.
Since a charge of obtaining a controlled substance was in no way connected with or similar to three robbery charges, it was reversible error for the trial court to overrule defendant's motion for separate trial and to jointly try the robbery counts with the unrelated drug charge. Cargill v. Commonwealth, 528 S.W.2d 735, 1975 Ky. LEXIS 92 (Ky. 1975).
Where the offenses of burglary and retention of the stolen property were in no way connected to two robbery offenses, there was no authority for joinder of the offenses, either in the indictment or for purposes of trial, and the trial court's refusal to sever the counts was reversible error. Sebastian v. Commonwealth, 623 S.W.2d 880, 1981 Ky. LEXIS 288 (Ky. 1981).
The trial court erred in consolidating for trial three separate indictments alleging sexual offenses against defendant, each of which involved a different juvenile victim, where without consolidation, evidence of the crimes charged in the indictments, other than the charge on trial, would not have been admissible as evidence of a common scheme or plan and where there was a substantial likelihood that the inadmissible “other crimes” evidence tainted the jury's belief as to each of the crimes charged and that each additional unrelated charge took on a weight by virtue of being joined with the others whereby the whole exceeded the sum of its parts. Rearick v. Commonwealth, 858 S.W.2d 185, 1993 Ky. LEXIS 76 (Ky. 1993).
During defendant's trial for burglary, unlawful imprisonment, and three counts of murder, the court erred in consolidating all of the charges into a single trial because the third murder was not connected to the other crimes as part of a common scheme or plan; the third murder was also not of the same or similar character of the other crimes charged. Hammond v. Commonwealth, 366 S.W.3d 425, 2012 Ky. LEXIS 63 (Ky. 2012).
3. — Time for Raising.
Misjoinder of offenses in indictment must be raised by the defendant before the jury is sworn. McBrayer v. Commonwealth, 406 S.W.2d 855, 1966 Ky. LEXIS 231 (Ky. 1966).
4. — Violation of Blue Sky Law.
It was prejudicial error for the Commonwealth in the indictment and instructions to treat the entire sale program or venture as a single offense. Queen v. Commonwealth, 434 S.W.2d 318, 1968 Ky. LEXIS 232 (Ky. 1968).
Where the defendant was charged with fraud, deceit or misrepresentation in the sale of pre-organizational stock certificates in a proposed corporation, the indictment properly should have contained a separate count for each sale. Queen v. Commonwealth, 434 S.W.2d 318, 1968 Ky. LEXIS 232 (Ky. 1968).
5. Joinder Permissible.
The trial judge is vested with wide discretion in applying the rule permitting the joinder of related offenses in an indictment and the consolidation of cases for trial. Brown v. Commonwealth, 458 S.W.2d 444, 1970 Ky. LEXIS 171 (Ky. 1970).
Where the evidence of each crime was simple, the offenses were closely related in time, and there was no unreasonable prejudice resulting from the consolidation, there was no abuse of discretion in the trial court's joining the offenses for a joint trial. Brown v. Commonwealth, 458 S.W.2d 444, 1970 Ky. LEXIS 171 (Ky. 1970).
Where no motion for separate trials was made the two counts of the indictment were properly tried together. Keeton v. Commonwealth, 459 S.W.2d 612, 1970 Ky. LEXIS 145 (Ky. 1970).
Where no antagonistic defenses or other circumstances prejudicial to any one defendant's right to a fair trial are presented, the joinder of offenses under this rule is proper. Smith v. Commonwealth, 473 S.W.2d 829, 1971 Ky. LEXIS 169 (Ky. 1971).
Where evidence of each crime was simple and distinct, the offenses were closely connected in time, and no demonstrable prejudice was shown, indictment joining separate felonies was permitted. Dye v. Commonwealth, 477 S.W.2d 805, 1972 Ky. LEXIS 371 (Ky. 1972).
Charges of assault and battery and destroying personal property which arose from same incident and were tried together did not constitute abuse of trial court's discretion. Pennington v. Commonwealth, 479 S.W.2d 618, 1972 Ky. LEXIS 307 (Ky. 1972).
Where defendant, pursuant to a multiple count indictment, was convicted on four counts of armed robbery and a charge of malicious shooting and wounding with intent to kill, trial court in the exercise of its sound discretion was authorized to join the various offenses for the purpose of trial. House v. Commonwealth, 487 S.W.2d 917, 1972 Ky. LEXIS 85 (Ky. 1972).
Where offenses were similar, methods of gaining entry to the apartments were similar, and defendant's actions in each instance before and after committing the offenses were similar, the trial court acted properly in joining the offenses for trial. Edwards v. Commonwealth, 500 S.W.2d 396, 1973 Ky. LEXIS 209 (Ky. 1973).
Where the accused was indicted on two counts of forcible rape and, both offenses were committed on the same day against the same victim, the joinder of offenses pursuant to this rule in the indictment was not improper. Watkins v. Commonwealth, 514 S.W.2d 185, 1974 Ky. LEXIS 290 (Ky. 1974).
Where a defendant was charged with four robberies which occurred within a short period of time in the same area, the charges were properly consolidated for trial since offenses which are similar in character or based on the same acts connected together or constituting parts of a common scheme or plan may, within the discretion of the trial court, be joined for trial. Harris v. Commonwealth, 556 S.W.2d 669, 1977 Ky. LEXIS 523 (Ky. 1977).
Where defendant was tried on two separate indictments of ten counts of robbery, four counts of rape, four counts of kidnapping, four counts of burglary and one count of sexual abuse, the joinder of offenses under this rule and RCr 9.12 was proper where the crimes were closely related in character, circumstances, and time, despite the large number of crimes charged. Seay v. Commonwealth, 609 S.W.2d 128, 1980 Ky. LEXIS 271 (Ky. 1980).
This rule is designed for the protection of a witness, not for the protection of property. Accordingly, a defendant's single act of threatening three witnesses constituted three separate criminal acts and could be joined in one indictment. Commonwealth v. Belcher, 640 S.W.2d 820, 1982 Ky. LEXIS 308 (Ky. 1982).
Where the crimes of second-degree burglary, first-degree rape, and receiving stolen property were closely related in character, circumstances, and time, the trial court did not abuse its discretion in declining to sever the charges and the defendant was not prejudiced by the joinder of the offenses for trial. James v. Commonwealth, 647 S.W.2d 794, 1983 Ky. LEXIS 230 (Ky. 1983), rev'd, James v. Kentucky, 466 U.S. 341, 104 S. Ct. 1830, 80 L. Ed. 2d 346, 1984 U.S. LEXIS 61 (1984).
Defendants filed a pre-trial motion to sever the animal cruelty offenses from the sex offenses, but after conducting a hearing on the motion, the trial court found that the offenses were intertwined and that the evidence of animal cruelty was essential to establish the physical abuse offenses and, as such, joinder was appropriate; in reaching this decision, the trial court noted that the circumstances of animal cruelty actually led to the criminal abuse and sex charges and that defendants' mistreatment of the animals reflected upon their state of mind when they committed the physical and sexual abuse. Schambon v. Commonwealth, 821 S.W.2d 804, 1991 Ky. LEXIS 193 (Ky. 1991).
Where substance of two robbery charges was patently similar trial court's refusal to grant separate trials was not an abuse of discretion. Davis v. Commonwealth, 899 S.W.2d 487, 1995 Ky. LEXIS 47 (Ky. 1995), overruled in part, Merriweather v. Commonwealth, 99 S.W.3d 448, 2003 Ky. LEXIS 39 (Ky. 2003).
Where defendant did not demonstrate any abuse of discretion by the trial judge, and failed to identify any substantial prejudice connected with joinder of two indictments, and where if there had been separate trials the evidence that would have been admissible in one trial would also have been admissible in the other, the joinder of the indictments was proper. Violett v. Commonwealth, 907 S.W.2d 773, 1995 Ky. LEXIS 129 (Ky. 1995), cert. denied, Violett v. Kentucky, 522 U.S. 1151, 118 S. Ct. 1172, 140 L. Ed. 2d 181, 1998 U.S. LEXIS 1545, 66 U.S.L.W. 3576 (1998).
It was proper to join one count of first degree robbery, one count of being a first degree persistent offender, and one count of second degree escape, notwithstanding that (1) the jury deliberated for five (5) hours during the guilt phase of the trial and only found him guilty of escape, (2) the jury deliberated only 10 minutes during the penalty phase and sentenced the defendant to the maximum enhanced sentence of 20 years as a persistent offender, and (3) the defendant's argument that the jury concluded that they had mistakenly acquitted him of the robbery charge and that their decision to impose the maximum enhanced sentence of 20 years was intended as punishment for both the escape and the robbery; the joinder did not prejudice the defendant with respect to the robbery charge, because the jury acquitted him of that offense, and it also did not prejudice him on the escape charge, because the evidence of the escape was uncontroverted at trial, and the defendant's speculation that the jury must have sentenced him to the maximum enhanced penalty because they concluded from his prior convictions that they had mistakenly acquitted him of the robbery charge was unsupported by any fact in the record. Jackson v. Commonwealth, 20 S.W.3d 906, 2000 Ky. LEXIS 76 (Ky. 2000).
Charges that the defendant murdered his wife and then raped his stepdaughter were properly joined where the defendant asserted that he killed his wife by accident while trying to commit suicide because he was so depressed over the consequences of his prior sexual abuse of his stepdaughter; whether or not the defendant's assertion was accepted, his prior and subsequent sexual abuse of his stepdaughter was so inextricably connected with the issues concerning his motive and intent to kill his wife that the evidence would have been admissible even in a separate trial for murder. Price v. Commonwealth, 31 S.W.3d 885, 2000 Ky. LEXIS 141 (Ky. 2000).
Trial court did not err in refusing to sever first-degree assault charge regarding one man defendant shot from three third-degree assault charges concerning three police officers who responded to the scene of the shooting, and who shortly thereafter tracked defendant to defendant's apartment, as the charges were inextricably linked. Clay v. Commonwealth, 2002 Ky. App. LEXIS 1920 (Ky. Ct. App. 2002), review denied, 2003 Ky. LEXIS 217 (Ky. 2003).
Joinder of kidnapping and robbery offenses was proper, because it was the prosecution's theory of the case that defendant unsuccessfully attempted to abduct a child, and then tried to rob a woman of her car in an effort to flee the area. Debruler v. Commonwealth, 231 S.W.3d 752, 2007 Ky. LEXIS 175 (Ky. 2007).
Trial court did not abuse its discretion in consolidating indictments for trial because all of the charges made against defendant were similar, and there was no evidence that defendant was unable to provide a proper defense for himself; while the confidential informant or the witnesses could be different for several of the charges, the facts were distinct enough to prevent jury confusion. Peyton v. Commonwealth, 253 S.W.3d 504, 2008 Ky. LEXIS 130 (Ky. 2008), cert. denied, Peyton v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2008 U.S. LEXIS 8474 (2008).
Trial court did not abuse its discretion in joining the offenses brought against defendant, as no prejudice resulted from the joinder, all of the charges stemmed from criminal activity taking place within a nine-day period in close geographic proximity, and the circumstances surrounding the events suggested a common plan or scheme. Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
In a prosecution for driving under the influence, second-degree manslaughter, first-degree assault, and first-degree wanton endangerment, the trial court did not err by not severing a charge of violating automobile liability insurance requirements. Although evidence regarding the lack of liability insurance coverage was inadmissible to show that defendant acted negligently or otherwise wrongfully under KRE 411, such evidence was necessarily admissible to prove a violation of automobile liability insurance requirements, and all of defendant's charges stemmed from a single set of circumstances. Ison v. Commonwealth, 271 S.W.3d 533, 2008 Ky. App. LEXIS 301 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 351 (Ky. Jan. 14, 2009).
Indictment for criminal syndication complied with RCr 6.18; the Commonwealth did not have to allege at least one of the seven methods of committing the crime set forth in KRS 506.120(1) and one of the six forbidden activities set forth in KRS 506.120(3). The indictment sufficiently charged an offense simply by naming the offense, and defendant did not show that he was unfairly prejudiced by joinder. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
At defendant's trial for two counts of trafficking in a controlled substance and one count of possessing a controlled substance, joinder of the sales and possession-with-intent-to-sell trafficking charges under Ky RCr 6.18 did not unduly prejudice defendant because evidence of the interrelated charges would have been mutually admissible under KRE. 404(b) in separate trials as proof that defendant had the product to make two sales within a 24-hour period to a confidential informant. Rogers v. Commonwealth, 366 S.W.3d 446, 2012 Ky. LEXIS 72 (Ky. 2012).
Murder and attempted murder charges did not have to be severed. The offenses were of similar character, were committed less than two days apart, both involved stabbing the victims in the chest with a knife, defendant asserted the same insanity defense, and there was evidence that the motive for the murder was that defendant believed the murder victim (his father) was setting him up to go to the penitentiary by implicating him in the prior stabbing. Keeling v. Commonwealth, 381 S.W.3d 248, 2012 Ky. LEXIS 160 (Ky. 2012).
In a murder and child abuse case, the offenses were properly joined as to two victims because the abuse of the children at the same place during the same two-day period and involving the infliction of similar bruising to the ears of both children was sufficiently similar to permit joinder. Additionally, the denial of severance was not prejudicial because the jury was certain to have been so revolted by the extremely cruel and extensive injuries inflicted upon one child that the alleged, less serious abuse of the other child would have added little. Peacher v. Commonwealth, 391 S.W.3d 821, 2013 Ky. LEXIS 11 (Ky. 2013).
Court properly joined defendant's two rape charges because the victims were the same gender, race, and approximate age. The Commonwealth's proof also established that the offenses were carried out in a similar manner; both attacks began by forcible kissing on the neck, defendant then forcibly removed the victims'  pants but no other articles of clothing, and he ejaculated outside of the victims. Newcomb v. Commonwealth, 410 S.W.3d 63, 2013 Ky. LEXIS 83 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 547 (Ky. Oct. 24, 2013).
Because there was evidence that appellant and codefendant took items, including five knives, from the army surplus store where the first victim worked and was murdered and they both carried a knife stolen from the army surplus store with them to the second murder victim's apartment, joinder of the murder counts was appropriate under RCr P. 6.18. Murray v. Commonwealth, 399 S.W.3d 398, 2013 Ky. LEXIS 230 (Ky. 2013).
Trial court did not abuse its discretion by trying the charges against defendant in a single trial because the collision and arrest occurred within hours of each other in what appeared to be an unbroken chain of criminal conduct and he did not suffer prejudice, as the evidence of his fleeing, fortification, and fight with police was offered as evidence of a guilty conscience. Doneghy v. Commonwealth, 410 S.W.3d 95, 2013 Ky. LEXIS 290 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 567 (Ky. Oct. 24, 2013).
6. — Receipt of Stolen Property.
Where each of three counts charged defendant with having received stolen property they were properly joined in a single indictment. Russell v. Commonwealth, 403 S.W.2d 694, 1966 Ky. LEXIS 341 (Ky. 1966).
Where the defendant was charged with receiving stolen property, murder, and robbery, the trial judge properly concluded that defendant would suffer no undue prejudice if all three counts were tried together, since the crimes charged were connected as to the times the offenses occurred, the circumstances of the crimes were interrelated, and the character of the offenses involved thefts, defendant's lack of funds, and his need for money. Tucker v. Commonwealth, 916 S.W.2d 181, 1996 Ky. LEXIS 15 (Ky. 1996).
7. — Illegal Sale of Liquor and Chance.
Where evidence showed illegal sale of liquor and sale of chance on punchboard to same person, the offenses were properly charged in the same indictment and properly tried together. Russell v. Commonwealth, 405 S.W.2d 683, 1966 Ky. LEXIS 261 (Ky. 1966).
8. — Local Liquor Option Law.
Since this rule specifically permits joinder of offenses and subsection (1) of KRS 242.990 provides more severe penalties for successive violations of the local option law, a number of offenses as well as a number of prior convictions are properly chargeable in an indictment for violation of the local option law. Brown v. Commonwealth, 422 S.W.2d 715, 1967 Ky. LEXIS 43 (Ky. 1967).
9. Severance.
Even though the joinder of offenses is permissible under this rule, if a defendant makes a timely motion under RCr 9.16 and shows prejudice, the court should grant separate trials. Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972), overruled, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985), overruled in part, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
RCr 9.16, which requires a showing of prejudice to justify separate trials, applies only when the requirements of this rule are satisfied, that is, when a joinder is technically proper but as a matter of fact will be prejudicial. Sebastian v. Commonwealth, 623 S.W.2d 880, 1981 Ky. LEXIS 288 (Ky. 1981).
Where, as part of the evidence against the defendant charged with trafficking and possession of controlled substances, it was stipulated that the defendant had previously been convicted of trafficking in marijuana, the circuit court erred in not severing the marijuana count from those relating to the controlled substances, because the evidence against the defendant was circumstantial rather than overwhelming, and the court was unable to state that the jury's knowledge of his previous conviction was not that which tilted the balance against him. Byrd v. Commonwealth, 709 S.W.2d 844, 1986 Ky. App. LEXIS 1071 (Ky. Ct. App. 1986).
Although improper, the trial court decision to separate an escape charge and try it separately to the same jury after the jury had rendered a verdict on the other offenses was, at most, harmless error. The net result of permitting the same jury to hear evidence of the escape charge after it had already heard evidence of the other charges did not affect defendant's substantial rights because the same jury should have heard evidence of all of defendant's charges all along in order to present the jury with a complete picture of defendant's actions. Cohron v. Commonwealth, 306 S.W.3d 489,  2010 Ky. LEXIS 47 (Ky. 2010).
10. Denial of Severance.
A defendant was not denied due process by the trial court's denial of his motion for severance of burglary counts from other counts relating to murder, where there was little chance that evidence of three burglaries would be confused with evidence of the other crimes with which defendant was charged, where there was no contention by defendant that joinder of all the counts confounded his defense because he desired to testify as to some counts and not as to others, and where there was no showing that evidence of crimes relating to murder could have prejudiced defendant by showing a criminal disposition. Corbett v. Bordenkircher, 615 F.2d 722, 1980 U.S. App. LEXIS 20265 (6th Cir. 1980), cert. denied, 449 U.S. 853, 101 S. Ct. 146, 66 L. Ed. 2d 66, 1980 U.S. LEXIS 3010, 49 U.S.L.W. 3248 (1980).
Offenses closely related in character, circumstance, and time need not be severed; accordingly, where the first and the last of three armed robbery offenses with which the defendant was charged occurred within 31 days of each other, it was not error for the trial court to refuse to sever the three counts of the indictment for separate trial on each. Cardine v. Commonwealth, 623 S.W.2d 895, 1981 Ky. LEXIS 290 (Ky. 1981).
Trial court did not err in denying defendant's motion for separate trials on murder and criminal abuse charges because the offenses stemmed from injuries that possibly took place within a short period of time; defendant's daughter was only two months of age, and most of the injuries appeared to have occurred within the final two weeks of her life. Senseman v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 88 (Ky. Ct. App. 2012).
Because separate trials on the two murder counts would involve a great deal of duplicate testimony, witnesses, and evidence and be unduly burdensome, and joinder of the offenses was proper under RCr P. 6.18, separate trials on the murder counts was not required under RCr P. 9.16. Murray v. Commonwealth, 399 S.W.3d 398, 2013 Ky. LEXIS 230 (Ky. 2013).
Trial court did not err in denying defendant's motion to sever a murder charge from other charges where all of the charges stemmed from his continuous course of conduct spanning only about five hours, and there was a clear nexus and logical relationship between the events. Cherry v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2 (Ky. 2015).
Trial court did not abuse its discretion when it refused to sever the trial of a first degree sexual abuse count from the trial of the other counts of sexual abuse and sodomy indictment where all of the alleged crimes were of the same character and involved the same familial relationships. Elam v. Commonwealth, 500 S.W.3d 818, 2016 Ky. LEXIS 512 (Ky. 2016).
11. Circuit Court Jurisdiction.
After an indictment has been returned incorporating misdemeanor offenses with related felony offenses, the misdemeanor offenses may be tried in the circuit court along with the felony offenses. Keller v. Commonwealth, 594 S.W.2d 589, 1980 Ky. LEXIS 196 (Ky. 1980).
Indictment charging defendant with second degree burglary and receiving stolen property in connection with the burglary of a garage was properly tried in the circuit court despite defendant being 17 years old at the time those crimes were committed because the burglary of the garage was part of a continuous and uninterrupted crime spree which culminated with a murder and the entire sequence, beginning with the break-in of the garage and ending with the murder, and lasted no longer than a few hours. Those actions were interrelated enough to have been properly joined at trial and were interrelated enough to have constituted the same course of conduct, therefore, separate transfer proceedings from juvenile court were not required. Pollini v. Commonwealth, 172 S.W.3d 418, 2005 Ky. LEXIS 295 (2005).
12. Misdemeanor Joined with Felony.
A district court has jurisdiction to hold a preliminary hearing on a misdemeanor charge and to refer that misdemeanor to the grand jury if it is joined with a felony. When the district court conducts such a preliminary hearing, jeopardy will not attach on the misdemeanor to the extent that it has been joined with a felony. Commonwealth v. Arnette, 701 S.W.2d 407, 1985 Ky. LEXIS 296 (Ky. 1985).
13. Appeal.
The trial court has broad discretion in determining issues concerning joinder, and an appellate court will overturn a decision under a joinder only upon a showing of a clear abuse of discretion and prejudice of the defendant. Cannon v. Commonwealth, 777 S.W.2d 591, 1989 Ky. LEXIS 68 (Ky. 1989).
The trial judge has broad discretion in regard to joinder, and the decision of the trial judge will not be overturned in the absence of a clear abuse of discretion. Violett v. Commonwealth, 907 S.W.2d 773, 1995 Ky. LEXIS 129 (Ky. 1995), cert. denied, Violett v. Kentucky, 522 U.S. 1151, 118 S. Ct. 1172, 140 L. Ed. 2d 181, 1998 U.S. LEXIS 1545, 66 U.S.L.W. 3576 (1998).
Rule 6.20.  Joinder of defendants.
Text
Two (2) or more defendants may be charged in the same indictment, information or complaint if they are alleged to have participated in the same act or transaction or in the same series of acts or transactions constituting an offense or offenses. Such defendants may be charged in one or more counts together or separately, and all of the defendants need not be charged in each count.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Cited:  Buchanan v. Kentucky, 483 U.S. 402, 107 S. Ct. 2906, 97 L. Ed. 2d 336, 1987 U.S. LEXIS 2877 (1987); Dishman v. Commonwealth, 906 S.W.2d 335, 1995 Ky. LEXIS 114 (Ky. 1995).
NOTES TO DECISIONS

 	1. 	Joinder.
 		2. 	— Aiding and Abetting.
 		3. 	— Amendment of Indictment.
 		4. 	— Waiver of Misjoinder.
 		5. 	— Right to Separate Trial.
 	6. 	Defendants Charged with Separate Offenses.
1. Joinder.
Where no antagonistic defenses or other circumstances prejudicial to any one defendant's right to a fair trial are presented, the joinder of defendants under this rule is proper. Smith v. Commonwealth, 473 S.W.2d 829, 1971 Ky. LEXIS 169 (Ky. 1971).
Trial court did not err in joining trials of codefendants in child's death; severance was not required merely because defendants were likely to cast blame on each other. Davis v. Commonwealth, 967 S.W.2d 574, 1998 Ky. LEXIS 44 (Ky. 1998), review or rehearing denied, 1998 Ky. LEXIS 101 (Ky. 1998).
Defendants were properly joined, notwithstanding that each blamed the other for the crime at issue, since it was neither a case in which evidence was admitted which was competent as to one defendant but incompetent as to the other, nor one where one defendant was charged as an habitual offender but the other was not. Burdell v. Commonwealth, 990 S.W.2d 628, 1999 Ky. LEXIS 52 (Ky. 1999).
Where both defendants admitted being present during the commission of murder, robbery, and arson, but each accused the other of committing these crimes, the trial court did not abuse its discretion in denying one defendant's motion for a separate trial. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
When defendant's co-defendant brother testified against him in a murder trial, their antagonistic defenses did not preclude their joint trial, as no other prejudice was shown. Bratcher v. Commonwealth, 151 S.W.3d 332, 2004 Ky. LEXIS 332 (Ky. 2004).
Although one defendant was charged with many more counts than another defendant, joinder of the cases was permitted under RCr 6.20, where the victims were the same, most of the offenses occurred in the presence of both defendants, and the pattern of conduct toward each victim was similar. Woodard v. Commonwealth, 219 S.W.3d 723, 2007 Ky. LEXIS 91 (Ky. 2007).
Introduction of a co-defendant's statements did not violate defendant's right to confrontation nor render the joint trial improper because defendant described the child in much the same terms as did the co-defendant; he admitted being the one who attended the child when he vomited. The argument that the child was already symptomatic by Wednesday morning was legitimately based on defendant's own statements to police. Peacher v. Commonwealth, 391 S.W.3d 821, 2013 Ky. LEXIS 11 (Ky. 2013).
2. — Aiding and Abetting.
One indicted as a principal could, under that indictment, be convicted as an aider and abetter of another named in the indictment. Broughton v. Commonwealth, 303 Ky. 18, 196 S.W.2d 890, 1946 Ky. LEXIS 788 (Ky. 1946) (decided under prior law).
An indictment could charge all persons as principals, the question of aiding and abetting being taken care of in instructions, where the evidence warranted the submission on different character of action. Delk v. Commonwealth, 308 Ky. 579, 215 S.W.2d 109, 1948 Ky. LEXIS 981 (Ky. 1948) (decided under prior law).
Where indictment charged that defendant and some person whose name was unknown to the grand jury committed murder by unlawfully, wilfully and feloniously shooting and by striking with a club, a deadly weapon, it contained all the necessary elements and it was not necessary to set out severally that one did the shooting and the other the striking, nor to charge one by name as the principal, and the other as an aider and abettor. Delk v. Commonwealth, 308 Ky. 579, 215 S.W.2d 109, 1948 Ky. LEXIS 981 (Ky. 1948) (decided under prior law).
An indictment could charge all persons as principals; the question of aiding and abetting could be taken care of in the instructions where the evidence warranted the submission of that question to the jury. Commonwealth v. Yates, 253 S.W.2d 616, 1952 Ky. LEXIS 1114 (Ky. 1952) (decided under prior law).
The second count of the descriptive part of indictment charging one of the two defendants with murder and the other with aiding and abetting but that it was unknown which committed the murder and which aided and abetted was wholly unnecessary, where the two defendants had already been charged with murder and with aiding and abetting in commission of murder in the accusatory part of the indictment and count one of the indictment set forth the manner in which the two defendants committed the crime of murder, and indictment was not properly demurrable. Commonwealth v. Yates, 253 S.W.2d 616, 1952 Ky. LEXIS 1114 (Ky. 1952) (decided under prior law).
In order to convict a defendant as an aider and abettor, the principal had to be indicted jointly with him or if he was indicted alone, the indictment had to disclose the name of the principal and give a description of his acts or participation in the crime charged. Christian v. Commonwealth, 255 S.W.2d 998, 1953 Ky. LEXIS 697 (Ky. 1953) (decided under prior law).
Where the indictment named two or more persons as perpetrators either one could be convicted as an aider and abettor of the other in the commission of the crime but where the accused was the only one charged as principal in the commission of the offense, no instruction could be given on aiding and abetting alone. Watts v. Commonwealth, 272 S.W.2d 475, 1954 Ky. LEXIS 1112 (Ky. 1954) (decided under prior law).
Where accused and another person were both engaged in an affray and indicted jointly for maliciously cutting and wounding with intent to kill and evidence for Commonwealth placed accused in the role of the principal aggressor he would have been called upon to make the same defense, regardless of whether he was tried as principal offender or as one who aided and abetted the principal and the punishment for the two offenses was the same; thus, accused was fairly apprised of what charges he was called upon to defend and the trial court did not abuse its discretion in overruling his motion for a bill of particulars. Chaplin v. Commonwealth, 274 S.W.2d 55, 1954 Ky. LEXIS 1222 (Ky. 1954) (decided under prior law).
The contention that demurrer to murder indictment should have been sustained on theory that the three men accused in the indictment did not act in concert as charged but independently and therefore they should not have been indicted jointly was without merit because there was sufficient evidence that the three men did act in concert and were aiding and abetting each other. Asher v. Commonwealth, 275 S.W.2d 416, 1955 Ky. LEXIS 351 (Ky. 1955) (decided under prior law).
In a joint indictment for a felony either defendant could be convicted as a principal or as an aider or abettor, although neither was indicted as being an aider or abettor. Murphy v. Commonwealth, 279 S.W.2d 767, 1955 Ky. LEXIS 534 (Ky. 1955) (decided under prior law).
Where two or more were jointly indicted, charged as principals in the commission of a crime, nothing being said as to aiding and abetting, if the evidence disclosed that one of them was the chief perpetrator, the other or others being present aiding and abetting, an instruction authorizing their conviction for aiding and abetting was correct, since they were all regarded as principals. Hensley v. Commonwealth, 280 S.W.2d 540, 1955 Ky. LEXIS 184 (Ky. 1955) (decided under prior law).
Where indictment named two or more persons as perpetrators of a crime either one could be convicted as an aider and abettor of the others in commission of the crime. Hartman v. Commonwealth, 282 S.W.2d 48, 1955 Ky. LEXIS 219 (Ky. 1955) (decided under prior law).
An indictment was not defective where those accused of one crime were charged in the alternative as principals or aiders and abettors. Key v. Commonwealth, 293 S.W.2d 721, 1956 Ky. LEXIS 89 (Ky. 1956) (decided under prior law).
Indictment, charging two persons jointly with having aided and abetted each other in shooting and wounding another maliciously and with intent to kill, which followed the law adequately notified defendant of the offense charged. Moore v. Commonwealth, 346 S.W.2d 39, 1961 Ky. LEXIS 291 (Ky. 1961) (decided under prior law).
3. — Amendment of Indictment.
Where two defendants were jointly indicted as principals and each charged with storehouse breaking and one defendant pled not guilty to charge of storehouse breaking, a felony, but entered a plea of guilty to trespass, a misdemeanor, whereupon court on motion of Commonwealth's attorney ordered the charge against him reduced to conform to his plea but the other defendant obtained a continuance and at a later date entered a plea of guilty, the amendment ordered to conform to the first defendant's plea of guilty to trespass did not apply to the second defendant and when he pled guilty as charged he pled guilty to storehouse breaking. Gann v. Commonwealth, 272 S.W.2d 657, 1954 Ky. LEXIS 1118 (Ky. 1954) (decided under prior law).
4. — Waiver of Misjoinder.
Where no demurrer was filed to indictment, the question of misjoinder of parties was waived. Fraley v. Commonwealth, 309 Ky. 345, 217 S.W.2d 793, 1949 Ky. LEXIS 702 (Ky. 1949) (decided under prior law).
5. — Right to Separate Trial.
Where law denounced not one but several separate and distinct offenses, defendant charged with prostitution was entitled to a separate trial as a matter of right although there was a factual connection between the charge against her and the charges against two other defendants under the same law of setting up and operating a house of prostitution and a charge of violating every offense denounced by the law. Shawhan v. Commonwealth, 318 S.W.2d 541, 1958 Ky. LEXIS 142 (Ky. 1958) (decided under prior law).
6. Defendants Charged with Separate Offenses.
This rule is not authority for joinder of trial of two or more defendants who are charged with the commission of separate acts or transactions constituting separate offenses. Jackson v. Commonwealth, 670 S.W.2d 828, 1984 Ky. LEXIS 205 (Ky. 1984), cert. denied, Jackson v. Kentucky, 469 U.S. 1111, 105 S. Ct. 791, 83 L. Ed. 2d 784, 1985 U.S. LEXIS 413 (1985).
Rule 6.22.  Bill of particulars.
Text
The court for cause shall direct the filing of a bill of particulars. A motion for such bill may be made at any time prior to arraignment, or thereafter in the discretion of the court. A bill of particulars may be amended at any time subject to such conditions as justice requires.
Annotations

Kentucky Law Journal.
Notes, The Conundrum of Criminal Discovery: Constitutional Arguments, ABA Standards, Federal Rules, and Kentucky Law, 64 Ky. L.J. 800 (1975-76).
Opinions of Attorney General. The Commonwealth is required to give the time of the alleged offenses if the defendant moves for a bill of particulars, but if the Commonwealth, after making an honest effort, cannot ascertain the time of the offenses, the court will not dismiss the indictment for failure to comply with the order sustaining the motion for a bill of particulars. OAG 65-661.
Cited:  Strong v. Commonwealth, 507 S.W.2d 691, 1974 Ky. LEXIS 741 (Ky. 1974); Harrod v. Commonwealth, 552 S.W.2d 682, 1977 Ky. App. LEXIS 733 (Ky. Ct. App. 1977); Brown v. Commonwealth, 555 S.W.2d 252, 1977 Ky. LEXIS 501 (Ky. 1977); Wylie v. Commonwealth, 556 S.W.2d 1, 1977 Ky. LEXIS 513 (Ky. 1977); Abney v. Commonwealth, 588 S.W.2d 714, 1979 Ky. App. LEXIS 477 (Ky. Ct. App. 1979); Morris v. Commonwealth, 783 S.W.2d 889, 1990 Ky. App. LEXIS 24 (Ky. Ct. App. 1990); Combs v. Commonwealth, 193 S.W.3d 267, 2006 Ky. LEXIS 105 (Ky. 2006); Dunn v. Commonwealth, 360 S.W.3d 751, 2012 Ky. LEXIS 8 (Ky. 2012).
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1. Purpose.
Trial courts should be liberal in directing the filing of bill of particulars. White v. Commonwealth, 394 S.W.2d 770, 1965 Ky. LEXIS 208 (Ky. 1965).
The function of the bill of particulars in a criminal case is to provide information fairly necessary to enable the accused to understand and prepare his defense against the charges without prejudicial surprise upon trial. Brown v. Commonwealth, 378 S.W.2d 608, 1964 Ky. LEXIS 187, 14 A.L.R.3d 1330 (Ky. 1964), overruled, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983), overruled in part, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983).
Although defendant's indictment for robbery was incomplete because it failed to state that he used or threatened force against a person and failed to name that person, that defect did not mean the indictment failed to “charge an offense” or was insufficient to support a conviction; if defendant needed more detail he could apply for a bill of particulars. Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996).
KRS 506.120 criminal syndication indictment was not infirm and subject to dismissal solely because it lacked a detailed recitation of the underlying facts. The protocol for a defendant who desired more information was to serve a RCr 6.22 motion for a bill of particulars. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
2. Motion.
Had defendants been genuinely in doubt as to what property they were charged with having received, their appropriate remedy would have lain in an effort to have it stipulated, or, failing that, to move for a bill of particulars supported by affidavit showing a good faith reason for requesting the information. Ward v. Commonwealth, 399 S.W.2d 463, 1966 Ky. LEXIS 461 (Ky. 1966).
3. — Failure to Require.
Trial court erred in failing to require Commonwealth to submit bill of particulars as to time of alleged illegal sales of narcotics, location, persons present, and factual statements of the essential elements of the transactions, as defendant was entitled to details of the charge to prepare his defense. James v. Commonwealth, 482 S.W.2d 92, 1972 Ky. LEXIS 192 (Ky. 1972).
4. — Considered with Indictment.
Indictment and the bill of particulars considered together stated acts constituting the offense in such a manner as to enable a person of common understanding to know what was intended. Brown v. Commonwealth, 378 S.W.2d 608, 1964 Ky. LEXIS 187, 14 A.L.R.3d 1330 (Ky. 1964), overruled, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983), overruled in part, Payne v. Commonwealth, 656 S.W.2d 719, 1983 Ky. LEXIS 295 (Ky. 1983).
5. — Failure to Move.
Unless a motion for a bill of particulars has been denied or the bill of particulars is inadequate the defendant will not be heard to complain that he does not know with what he is charged. Hall v. Commonwealth, 402 S.W.2d 701, 1966 Ky. LEXIS 376 (Ky. 1966).
Failure of indictment to give dates of former convictions under habitual criminal law was waived by failure to move for bill of particulars and by failure to challenge indictment by motion. Cole v. Commonwealth, 405 S.W.2d 753, 1966 Ky. LEXIS 271 (Ky. 1966).
6. — Confidential Information.
Accused charged with illegal sale of beer was not entitled to compel state to reveal name of confidential informer of police officer. Hunt v. Commonwealth, 408 S.W.2d 182, 1966 Ky. LEXIS 78 (Ky. 1966).
7. — Denial.
8. — — Proper.
Where bill of particulars was filed long after arraignment and it stated no cause at all and it appeared from the trial records that defendants were fully aware of the particularities of the offenses with which they were charged and they did not indicate in their brief on appeal in what respect they were prejudiced, the denial of their motion for a bill of particulars by the trial court was not an abuse of discretion. White v. Commonwealth, 394 S.W.2d 770, 1965 Ky. LEXIS 208 (Ky. 1965).
Where indictment charged defendant was caught inside the store of another and gave the dates, charges, courts in which he had twice before been convicted and stated that the crimes were committed progressively, defendant was not entitled to a bill of particulars because he was fully apprised of the nature of the charges against him. Jones v. Commonwealth, 401 S.W.2d 68, 1966 Ky. LEXIS 404 (Ky. 1966).
9. — — Improper.
Indictment charging that arrest was “otherwise than according to law” was not subject to dismissal on motion, but motion for bill of particulars should have been sustained. Finch v. Commonwealth, 419 S.W.2d 146, 1967 Ky. LEXIS 139 (Ky. 1967).
10. — Sufficient Compliance.
Where the Commonwealth complied with defendant's motion for a bill of particulars by giving all the information available, and there were no dates simply because the witnesses could not remember the exact dates on which the conspiracy was formulated, the defendant was not prejudiced by the fact that he did not receive the exact date, time and place he was alleged to have conspired to commit the murder. Deskins v. Commonwealth, 512 S.W.2d 520, 1974 Ky. LEXIS 405 (Ky. 1974), cert. denied, 419 U.S. 1122, 95 S. Ct. 806, 42 L. Ed. 2d 822, 1975 U.S. LEXIS 360 (1975).
Because defendant was provided fair notice of the charges against him, including the identity of the victims and the date, time, and location of the offenses, he was not deprived of his due-process rights. Buster v. Commonwealth, 381 S.W.3d 294, 2012 Ky. LEXIS 162 (Ky. 2012).
11. Continuance.
Where defendant requested bill of particulars under this rule in April 1978, and only received oral answers three days prior to the start of the trial in September 1979, defendant was not entitled to continuance of his trial where his own counsel did not pursue the continuance procedure of RCr 9.04. Sussman v. Commonwealth, 610 S.W.2d 608, 1980 Ky. LEXIS 286 (Ky. 1980).
Since the arraignment it had been patent to the defendant and his counsel that the first charge, first-degree assault, would require proof of the element of the intent, therefore, the Commonwealth's failure to file a bill of particulars was not proper justification in support of a motion for continuance and there was no error in denying it. Abbott v. Commonwealth, 822 S.W.2d 417, 1992 Ky. LEXIS 1 (Ky. 1992).
12. Discovery Order.
Where the discovery order was not limited to known witnesses, but instead requested disclosure of “all persons present” at the scene when the 11 counts of theft allegedly occurred, the trial judge's order was overbroad and exceeded the bounds of a bill of particulars. Lowe v. Commonwealth, 712 S.W.2d 944, 1986 Ky. LEXIS 312 (Ky. 1986).
13. Discretion of Court.
A request for bill of particulars was addressed to the sound discretion of the trial court. Chaplin v. Commonwealth, 274 S.W.2d 55, 1954 Ky. LEXIS 1222 (Ky. 1954) (decided under prior law).
14. Allowance.
As a general proposition, a bill of particulars could be allowed when it appeared to trial court that the accused was entitled to notice of what charges he would be called upon to defend. Chaplin v. Commonwealth, 274 S.W.2d 55, 1954 Ky. LEXIS 1222 (Ky. 1954) (decided under prior law).
Rule 6.24.  Prior judicial approval for grand jury subpoena of an attorney or attorney's agent to obtain evidence concerning attorney's client.
Text
A prosecutor shall not subpoena an attorney to a grand jury without prior judicial approval in circumstances where the prosecutor seeks to compel the attorney/witness to provide evidence concerning a person who is represented by the attorney/witness. A prosecutor shall not in comparable circumstances subpoena an agent of the attorney, such as an investigator or a paralegal, without prior judicial approval.
History
(Adopted October 1, 1991, effective November 15, 1991; amended February 16, 1999, effective March 1, 1999.)
Rule 6.52.  Warrant or summons upon indictment or information; issuance.
Text
Upon the return of an indictment or the issuance of an information, the clerk shall issue a summons for each defendant named instead of a warrant unless a warrant is requested by the attorney for the Commonwealth or directed by the court. Upon request of the attorney for the Commonwealth, the clerk shall issue more than one warrant or summons for the same defendant. The clerk shall deliver the warrant or summons to a peace officer for execution or service. If a defendant fails to appear in response to the summons, a warrant shall issue.
History
(Amended February 16, 1999, effective March 1, 1999; amended October 4, 2012, effective January 1, 2013.)
Annotations

Opinions of Attorney General. A warrant of arrest can be issued by the clerk of the court on an information only when the court directs that the warrant be issued and prior to so directing the court is bound by RCr 2.04 to first determine if probable cause exists and, although not required to do so by RCr 2.04, should, in view of KRS 26.300 (repealed), enter a written order directing the clerk to issue the warrant. OAG 75-54.
Rule 6.54.  Warrant or summons — Requisites.
Text
(1)  The requisites of a warrant on an indictment or information shall be the same as for a warrant issued on a complaint except that it shall be signed by the clerk, it shall name or describe the offense charged in the indictment or information, and it shall command that the defendant be arrested and brought before the court. If the offense is bailable the court shall fix the amount of bail and indorse it on the warrant.
(2)  The summons shall be in the same form as the warrant except that it shall summon the defendant to appear before the court at a stated time and place.
History
(Amended September 24, 1963, effective January 1, 1964.)
Annotations

Opinions of Attorney General. It is permissible to have the regular bail bond form printed on the back side of a warrant of arrest on indictment. OAG 65-705.
When a defendant voluntarily surrenders himself in the circuit court following an indictment, the clerk may take bail pursuant to RCr 4.07, provided the amount of bail has been fixed by the court and indorsed on the warrant of arrest. OAG 67-427.
After arrest and without unnecessary delay arrested person must appear before magistrate who sets bail and indorses it on warrant to be taken by the court clerk, sheriff or arresting officer but where bail has not been set arresting officer, even if sheriff or deputy sheriff, has no authority to take bail. OAG 73-380.
Since the nature and purpose of the summons differs from that of the warrant and the criminal rules have made separate provisions for the summons (RCr 2.10), and the language of KRS 431.420 makes no apparent attempt to alter these rules, the summons may be served by any peace officer. OAG 80-662.
NOTES TO DECISIONS
1. Warrant.
Although less formality was required of a warrant of arrest than in case of an indictment, general objects of both were to furnish accused with such a description of charge against him as would enable him to prepare his defense and avail himself of his conviction or acquittal for protection against further prosecution for same offense, and to inform court of facts alleged so that it could decide whether they were sufficient in law to support conviction if one should be obtained. Commonwealth use of Paintsville v. Melvin, 256 S.W.2d 513, 1953 Ky. LEXIS 747 (Ky. 1953) (decided under prior law).
2. — Standards.
A warrant did not have to meet same standards required of indictments. Hicks v. Commonwealth, 311 Ky. 492, 224 S.W.2d 916, 1949 Ky. LEXIS 1198 (Ky. 1949) (decided under prior law).
3. — Objection.
Motion to elect sufficiently raises the objection to a warrant which charges more than one offense and trial court erred in not requiring an election where warrant charged defendant with every offense denounced in subsection (2) of KRS 436.075 (repealed) a law which denounced not one but several separate and distinct offenses. Eisner v. Commonwealth, 318 S.W.2d 546, 1958 Ky. LEXIS 144 (Ky. 1958) (decided under prior law).
Rule 6.56.  Warrant or summons — Execution or service and return.
Text
(1)  The warrant shall be executed or the summons served as provided for the execution of warrants or the service of summons issued upon complaints pursuant to Rule 2.10.
(2)  The return of the warrant or summons shall be made as provided in Rule 2.12.
History
(Amended June 12, 1981, effective September 1, 1981.)
VII.
PRODUCTION OF EVIDENCE
Rule 7.02.  Subpoenas. 
Rule 7.06.  Indispensable witness. 
Rule 7.10.  Grounds for taking depositions. 
Rule 7.12.  Taking depositions. 
Rule 7.14.  Notice of taking depositions. 
Rule 7.16.  Defendant's counsel. 
Rule 7.18.  Manner of taking depositions. 
Rule 7.20.  Use of depositions — Objections. 
Rule 7.22.  Transcript of previous testimony. 
Rule 7.24.  Discovery and inspection. 
Rule 7.26.  Demands for production of statement and reports. 
Rule 7.02.  Subpoenas.
Text
(1)  A subpoena shall be issued by the clerk. It shall state the name of the court and title, if any, of the proceeding, and shall command each person to whom it is directed to attend and give testimony at the time and place specified therein. The clerk shall issue a subpoena, signed but otherwise in blank, to a party requesting it, who shall fill in the blanks before it is served.
(2)  A subpoena for an unmarried infant shall be served upon the infant's resident guardian if there is one known to the party requesting it or, if none, by serving either the infant's father or mother within this state or, if none, by serving the person within this state having control of the infant, and shall command each person to whom it is directed to attend with the infant for the purpose of the infant giving testimony at a time and place for the party therein specified.
(3)  A subpoena may also command the person to whom it is directed to produce the books, papers, documents, data and data compilations or other objects designated therein. The court on motion made promptly may quash or modify the subpoena if compliance would be unreasonable or oppressive. The court may direct that books, papers, documents, data and data compilations or objects designated in the Subpoena be produced before the court at a time prior to the trial or prior to the time when they are to be offered in evidence and may upon their production permit the books, papers, documents, data and data compilations or objects or portions thereof to be inspected by the parties and their attorneys.
(4)  A subpoena may be served by any officer by whom a summons might be served. It may also be served by any person eighteen years of age or over, and that person's affidavit endorsed thereon shall be proof of service or the witness may acknowledge service in writing on the subpoena. Service of the subpoena shall be made by delivering or offering to deliver a copy thereof to the person to whom it is directed.
(5)  A subpoena requiring the attendance of a witness at a hearing or trial may be served at any place within the Commonwealth. Failure to tender to the witnesses any compensation for expenses shall not be a sufficient ground for failure to respond to the subpoena.
(6)  (a)  An order to take a deposition authorizes the clerk of the court in which the deposition is to be taken to issue subpoenas for the persons named or described therein.
 	(b)  The witness whose deposition is to be taken may be required by subpoena to attend at any place designated by the trial court, taking into account the convenience of the witness and the parties.
(7)  Failure by any person without adequate excuse to obey a subpoena served upon that person shall be punishable as a contempt of court, provided the appearance of an unmarried infant as specified in the subpoena shall be deemed compliance by the person served on behalf of the infant. Immediate attendance of the witness for the purpose for which he was subpoenaed may be compelled by bench warrant issued pursuant to Rule 2.05. A show-cause order may also issue for the purpose of determining whether the witness should be held in contempt.
History
(Amended June 12, 1981, effective September 1, 1981; amended June 29, 1984, effective January 1, 1985; amended February 16, 1999, effective March 1, 1999; effective January 1, 2017.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. While the county attorney or special prosecutor in district court must prepare the subpoenas, the circuit clerk has the duty to sign and issue the subpoenas and put them in the hands of the peace officers empowered to serve process, usually the county sheriff. OAG 83-206.
In responding to a subpoena, an expert witness already paid for his expertise, does no more than is required of any individual who is under the subpoena power of the courts. OAG 90-33.
The Office of Commonwealth's Attorney cannot be required to reimburse a non-party entity for copies of records produced in compliance with a subpoena. OAG 04-008.
Cited:  Payne v. Commonwealth, 724 S.W.2d 230, 1986 Ky. App. LEXIS 1512 (Ky. Ct. App. 1986).
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1. Witnesses for Defendant.
The Commonwealth is under no duty to produce witnesses for a defendant in a criminal case. Sykes v. Commonwealth, 553 S.W.2d 44, 1977 Ky. LEXIS 470 (Ky. 1977).
2. Obligation of a witness.
Pursuant to RCr 7.02(1), witnesses are not subpoenaed by parties, but by the circuit court clerk; thus, a subpoena creates a continuing obligation on a witness's part to be available as a witness until the case is concluded or until the witness is dismissed by the trial court. Anderson v. Commonwealth, 63 S.W.3d 135, 2001 Ky. LEXIS 164 (Ky. 2001).
3. Books, Papers, Etc.
Where defendant, charged with operating a motor vehicle while under the influence of alcohol having an alcohol concentration of 0.18 or more in violation of KRS 189A.010, sought the computer source code for the breathalyzer from its manufacturer, compliance with the subpoena would not be unreasonable or oppressive under RCr 7.02. The evidence was relevant under KRE 401 because a flaw could affect the accuracy of the reading relied upon by the Commonwealth, and the code could be produced at minimal expense and effort. House v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 19 (Ky. Ct. App. 2008).
RCr P. 7.02(3) is not a discovery device but is, rather, a means of procuring evidence and of permitting pre-trial inspection of evidence when inspection at trial would disrupt the proceedings. Commonwealth v. House, 295 S.W.3d 825, 2009 Ky. LEXIS 184 (Ky. 2009).
Subpoena duces tecum under RCr P. 7.02(3) may be quashed if it is unreasonable or oppressive, and it is unreasonable if the party demanding production can point to nothing more than hope or conjecture that the subpoenaed material will provide admissible evidence. Commonwealth v. House, 295 S.W.3d 825, 2009 Ky. LEXIS 184 (Ky. 2009).
Because a subpoena duces tecum issued by a defendant charged with driving while under the influence (DUI) seeking production of the source code of the device used to determine a DUI suspect's alcohol concentration was based on nothing more substantial than conjecture that there might be material flaws in the code, the subpoena was unreasonable for purposes of RCr P. 7.02(3) and was unenforceable. Commonwealth v. House, 295 S.W.3d 825, 2009 Ky. LEXIS 184 (Ky. 2009).
4. Commonwealth Witness.
District court's order compelling the Commonwealth to produce the arresting officer exceeded what RCr P. 7.24 and 8.03 allowed, because the district court's order clearly compelled attendance for discovery. Commonwealth v. Peters, 353 S.W.3d 592, 2011 Ky. LEXIS 140 (Ky. 2011).
5. Fishing Expedition.
Circuit court properly dismissed defendant's petition for an out-of-state subpoena for witnesses and evidence from the manufacturer of a breathalyzer because a certificate and order from a Georgia court were facially defective where neither contained a seal of the Georgia court or specified when any witness was to appear in the Georgia proceeding, defendant had alternative means to test the machine, it would be an undue hardship for the manufacturer to produce the machine's source code without a protective order, a hearing was not necessary due to the defective order, and the subpoena was nothing but a classic fishing expedition. Lokk v. Cmi, Inc., — S.W.3d —, 2015 Ky. App. LEXIS 25 (Ky. Ct. App. 2015).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Witnesses, § 55.00.
Rule 7.06.  Indispensable witness.
Text
(1)  If it appears by affidavit in any criminal proceeding that the testimony of a person is indispensable and that there are reasonable grounds to believe that it will be impracticable to secure that person's attendance by subpoena, the court may issue an order to any peace officer to bring the witness before the court. A hearing shall then be held without unnecessary delay at which the witness shall be present and represented by counsel unless waived, and the court may require the witness to give bail for his or her appearance as a witness. The applicable provisions governing bail shall apply to bail for indispensable witnesses. If the witness fails to give bail, the court may commit him or her to custody pending a final disposition of the proceeding in which the testimony is needed. The court may order the witness's release if he or she has been detained for an unreasonable length of time and may modify at any time the requirement as to bail.
(2)  If such witness is committed for failure to give bail, the court on written motion of the witness and upon notice to the parties may direct that the witness's deposition be taken. After the deposition has been taken the court shall discharge the witness.
History
(Amended June 12, 1981, effective September 1, 1981; amended June 29, 1984, effective January 1, 1985; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cross-References.
Witnesses, KRS Ch. 421.
NOTES TO DECISIONS
1. Court Discretion.
This rule gave the court ample power, upon motion supported by affidavit, to ensure the presence of a witness. Therefore, although acting in good faith, the court abused its discretion by invoking its own “inherent power” to incarcerate a witness for failure to appear to testify, and denied the witness this rule's safeguards — namely, representation by counsel and an opportunity to terminate one's incarceration by giving a deposition. Campbell v. Schroering, 763 S.W.2d 145, 1988 Ky. App. LEXIS 200 (Ky. Ct. App. 1988).
Rule 7.10.  Grounds for taking depositions.
Text
(1)  If it appears that a prospective witness may be unable to attend or is or may be prevented from attending a trial or hearing or is or may become a nonresident of the Commonwealth, that the witness's testimony is material and that it is necessary to take the witness's deposition in order to prevent a failure of justice, in any pending proceeding the court may upon motion and notice to the parties order that the witness's testimony be taken by deposition and that any designated books, papers, documents or tangible objects, not privileged, be produced at the same time and place.
(2)  If a witness is committed for failure to give bail pursuant to Rule 7.06, the court on written motion of the witness and upon notice to the parties may direct that the witness's deposition be taken. After the deposition has been taken the court shall discharge the witness.
(3)  Nothing in this Rule 7.10 precludes the taking of a deposition, orally or upon written questions, or the use of a deposition, by agreement of the parties.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Preston, Video Evidence in Child Sexual Abuse Cases, Volume 52, No. 2 Spring 1988 Ky. Bench & Bar 11.
Northern Kentucky Law Review.
Armstrong & Gillig, Responding to Child Sexual Abuse and Exploitation: The Kentucky Approach, 16 N. Ky. L. Rev. 17 (1988).
Cited:  Cornwell v. Commonwealth, 523 S.W.2d 224, 1975 Ky. LEXIS 115 (Ky. 1975); Hardy v. Commonwealth, 719 S.W.2d 727, 1986 Ky. LEXIS 304 (Ky. 1986); Hardy v. Wigginton, 922 F.2d 294, 1990 U.S. App. LEXIS 19208 (6th Cir. 1990); Bishop v. Caudill, 87 S.W.3d 1, 2002 Ky. LEXIS 202 (Ky. 2002).
NOTES TO DECISIONS

 	1. 	Nonresident.
 	2. 	Admissibility.
 		3. 	— Elderly Victim.
 		4. 	— Showing of Unavailability.
 	5. 	Nonresident.
 	6. 	Commonwealth Witness.
1. Nonresident.
Where the depositions of two nonresident witnesses were taken with cross-examination by counsel for the defendant and the testimony of the witnesses was to the effect that they did not authorize use of their credit cards, a matter which was undisputed, the taking and use of the depositions at the trial was proper. Davidson v. Commonwealth, 436 S.W.2d 495, 1968 Ky. LEXIS 183 (Ky. 1968).
2. Admissibility.
Where deposition was not taken pursuant to an order of court after notice and a hearing but the deposition was instead at the courthouse and was presided over by the trial judge himself, where defense counsel was present and made his objections and where all of the protections designed to be effected by the procedure specified in this rule were satisfied by the trial-type setting in which the evidence was taken, such deposition was valid and admissible. Richmond v. Commonwealth, 637 S.W.2d 642, 1982 Ky. LEXIS 288 (Ky. 1982).
Mere absence of a witness from the jurisdiction does not constitute “unavailability” under KRE 804(a)(5), and RCr 7.10(1) cannot be so interpreted; thus, a witness was not “unavailable” in the constitutional sense where the Commonwealth took a videotaped deposition of him and where he stated that he would be out of town on the dates at trial. However, defendant waived his right to confront the witness at trial when defense counsel, with defendant's acquiescence, agreed that the testimony of the witness could be presented by deposition. Parson v. Commonwealth, 144 S.W.3d 775, 2004 Ky. LEXIS 158 (Ky. 2004).
3. — Elderly Victim.
Where the prosecution neither issued a subpoena to an elderly victim nor attempted to depose her, but rather, where the prosecution simply deferred to the wishes expressed by the victim's family and her treating physician by not calling the victim and by offering hearsay testimony instead, defendant's confrontation clause rights were deemed violated as inter alia, there was no demonstration of her unavailability, and a writ of habeas corpus was properly granted in this matter. Sherley v. Seabold, 929 F.2d 272, 1991 U.S. App. LEXIS 5399 (6th Cir. 1991).
4. — Showing of Unavailability.
Trial court's action in admitting videotaped deposition given at local police station by witnesses the day before trial was to begin without sufficient showing of the unavailability of such witnesses except for a brief doctor's note citing their advance age and poor health violated defendant's right to confront the witnesses against him even though defendant and his counsel were present at the taking of the depositions and were afforded the opportunity to cross-examine, for such doctor's note was itself hearsay and the state had not met the burden of proving the unavailability of such witnesses as they were “unavailable” only in the sense they preferred not to testify at the trial; since such violation of defendant's rights had a substantial and injurious effect or influence on determining jury's verdict of guilty in that with respect to the burglary, there was no evidence independent of such testimony, reversal of defendant's conviction was proper. Stoner v. Sowders, 997 F.2d 209, 1993 U.S. App. LEXIS 16181 (6th Cir. 1993).
5. Nonresident.
A defendant could take a deposition of a nonresident witness and where it would have been taken at the trial but for the sickness of the notary public to whom the papers had been sent, it was reversible error for the trial court to fail to grant defendant's motion for a continuance to give him an opportunity to produce this evidence. Settle v. Commonwealth, 136 Ky. 440, 124 S.W. 393, 1910 Ky. LEXIS 502 (Ky. 1910) (decided under prior law).
6. Commonwealth Witness.
District court's order compelling the Commonwealth to produce the arresting officer exceeded what RCr P. 7.24 and 8.03 allowed, because the district court's order clearly compelled attendance for discovery. Commonwealth v. Peters, 353 S.W.3d 592, 2011 Ky. LEXIS 140 (Ky. 2011).
Rule 7.12.  Taking depositions.
Text
(1)  The order authorizing the taking of a deposition shall contain such specifications as will fully protect the rights of personal confrontation and cross-examination of the witness by the defendant. Whenever it is practicable to do so, the court shall direct that the deposition be taken in the county where the criminal case is pending, and the attendance of witnesses may be compelled by subpoena in the same manner as at trial.
(2)  If a deposition is taken at the instance of the Commonwealth, the Commonwealth shall pay in advance the reasonable expenses of travel and subsistence of the defendant and the defendant's attorney in attending such examination.
(3)  If a defendant is in custody, he or she shall be produced at the examination by the officer having the defendant in custody and kept in the presence of the witness during the examination.
History
(Amended October 18, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Northern Kentucky Law Review.
Armstrong & Gillig, Responding to Child Sexual Abuse and Exploitation: The Kentucky Approach, 16 N. Ky. L. Rev. 17 (1988).
Wintersheimer, State Constitutional Law, 20 N. Ky. L. Rev. 591 (1993).
NOTES TO DECISIONS

 	1. 	Personal Confrontation and Cross-Examination.
 	2. 	Waiver.
 	3. 	Timely Filing of Objections.
1. Personal Confrontation and Cross-Examination.
Depositions taken by Commonwealth in lawyer's office at time when the defendant was present and the witnesses were fully cross-examined by defendant's counsel was properly admitted and not violative of the defendant's constitutional rights. Noe v. Commonwealth, 396 S.W.2d 808, 1965 Ky. LEXIS 138 (Ky. 1965).
KRS 421.350 does not conflict or violate the requirements of this rule, as the right of cross-examination is fully protected. Commonwealth v. Willis, 716 S.W.2d 224, 1986 Ky. LEXIS 281 (Ky. 1986).
Defendant's right to confrontation and to be present at all stages of trial was violated, as his absence during the depositions of two key witnesses violated the rights guaranteed under Ky. Const., § 11, as well as under this rule and RCr 8.28, and such violation was not harmless error. Dean v. Commonwealth, 777 S.W.2d 900, 1989 Ky. LEXIS 77 (Ky. 1989), overruled in part, Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), overruled, Caudill v. Conover, — F. Supp. 2d —, 2014 U.S. Dist. LEXIS 12622 (E.D. Ky. Jan. 31, 2014).
Where the prosecution neither issued a subpoena to an elderly victim nor attempted to depose her, but rather, where the prosecution simply deferred to the wishes expressed by the victim's family and her treating physician by not calling the victim and by offering hearsay testimony instead, defendant's confrontation clause rights were deemed violated as inter alia, there was no demonstration of her unavailability, and a writ of habeas corpus was properly granted in this matter. Sherley v. Seabold, 929 F.2d 272, 1991 U.S. App. LEXIS 5399 (6th Cir. 1991).
2. Waiver.
Whereas the right to be present and to confront witnesses is personal to the accused under Ky. Const., § 11, and more particularly under this rule, only the defendant can waive this right; furthermore, the waiver must be sufficiently clear as to indicate a conscious intent on behalf of defendant to forgo such an opportunity. Dean v. Commonwealth, 777 S.W.2d 900, 1989 Ky. LEXIS 77 (Ky. 1989), overruled in part, Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), overruled, Caudill v. Conover, — F. Supp. 2d —, 2014 U.S. Dist. LEXIS 12622 (E.D. Ky. Jan. 31, 2014).
3. Timely Filing of Objections.
Where counsel for defendant filed timely objections to the taking of the deposition of a chemist who analyzed alleged drug samples, on a date when the attorney could not be present, the trial court should have set the taking of the deposition at a time when defendant's counsel could have been present. Harrod v. Commonwealth, 552 S.W.2d 682, 1977 Ky. App. LEXIS 733 (Ky. Ct. App. 1977).
Rule 7.14.  Notice of taking depositions.
Text
(1)  In the absence of agreement the party at whose insistence the deposition is to be taken shall give to every party reasonable written notice of the time and place for taking the deposition. In the absence of good cause shown, notice of less than 72 hours shall not be deemed reasonable for the purposes of this rule.
(2)  The notice shall state the name and address of each person to be examined. On motion of a party upon whom the notice is served, the court for cause shown may change the time or place of taking.
History
(Amended June 12, 1981, effective September 1, 1981; amended June 29, 1984, effective January 1, 1985.)
Rule 7.16.  Defendant's counsel.
Text
Upon the application for taking depositions if a defendant is without counsel, the court shall advise the defendant of his or her right thereto and assign counsel to represent the defendant unless the defendant elects to proceed without counsel or is able to obtain counsel.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Bird, The Representation of Indigent Criminal Defendants in Kentucky, 53 Ky. L.J. 478 (1965).
NOTES TO DECISIONS

 	1. 	Discretion of Court.
 	2. 	Request for Self-Representation.
1. Discretion of Court.
Where the defendant invoked his right of self-representation on the day of trial after the clerk had called the roll of jurors, the defendant had not expressed any displeasure with the quality of his attorney's efforts prior to the day of trial, and the defendant, by his own admission, did not have the ability to effectively conduct his own defense, the defendant neither exhibited a genuine inclination to conduct his own defense nor manifested an ability to do so. Therefore, his request for self-representation, if honored, would have impermissibly delayed the commencement of the trial, and the denial of the request for self-representation was not an abuse of discretion. Robards v. Rees, 789 F.2d 379, 1986 U.S. App. LEXIS 24622 (6th Cir. 1986).
2. Request for Self-Representation.
Where the defendant invoked his right of self-representation on the day of the trial, after the clerk had called the roll of jurors, the defendant admitted that his attorney had made three trips to visit him in prison, the defendant had not expressed any displeasure with the quality of his attorney's efforts prior to the day of trial, and the defendant, by his own admission, did not have the ability to effectively conduct his defense, the defendant neither exhibited a genuine inclination to conduct his own defense nor manifested an ability to do so and his request for self-representation, if honored, would have impermissibly delayed the commencement of the trial. Therefore, the denial of the request for self-representation was not an abuse of discretion. Robards v. Rees, 789 F.2d 379, 1986 U.S. App. LEXIS 24622 (6th Cir. 1986).
Rule 7.18.  Manner of taking depositions.
Text
A deposition shall be taken in the manner provided in the Civil Rules. The court at the request of a defendant may direct that a deposition be taken on written interrogatories in the manner provided in the Civil Rules.
Rule 7.20.  Use of depositions — Objections.
Text
(1)  At the trial or upon any hearing, a part or all of a deposition, so far as otherwise admissible under the rules of evidence, may be used if it appears: that the witness is dead; or that the witness is out of the Commonwealth of Kentucky, unless it appears that the absence of the witness was procured by the party offering the deposition; or that the witness is unable to attend or testify because of sickness or infirmity; or that the party offering the deposition had been unable to procure the attendance of the witness by subpoena. Any deposition may also be used by any party for the purpose of contradicting or impeaching the testimony of the deponent as a witness. If only a part of a deposition is offered in evidence by a party, any other party may require the offering party to introduce at that time all of it which is relevant to the part introduced or may later introduce any other parts so relevant.
(2)  Objections may be made at the trial or hearing to receiving in evidence any deposition or part thereof for any reason that would require exclusion of the evidence if the witness were then present and testifying; provided, however, that:
 	(a)  objections to the competency of a witness or to the competency, relevancy or materiality of testimony are not waived by failure to make them before or during the taking of the deposition unless the ground of the objection is one that might have been obviated or removed if presented at that time;
 	(b)  errors and irregularities occurring at the oral examination in the manner of taking the deposition, in the form of the questions or answers, in the oath or affirmation or in the conduct of parties, and errors of any kind that might be obviated, removed, or cured if promptly presented, are waived unless seasonable objection is made at the taking of the deposition; and
 	(c)  objections to the form of written questions are waived unless served in writing on the party propounding them within the time allowed for serving the succeeding cross or other questions and within three (3) days after service of the last questions authorized.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Lawson, Evidence, 64 Ky. L.J. 273 (1975-76).
Northern Kentucky Law Review.
Johnson, The Changing Face of Criminal Procedure for the General Practitioner, 12 N. Ky. L. Rev. 233 (1985).
Cited:  Commonwealth v. Bugg, 514 S.W.2d 119, 1974 Ky. LEXIS 288 (Ky. 1974).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Construction.
 	3. 	Prior Testimony.
 	4. 	Unavailability of Witnesses.
 	5. 	Minor.
 	6. 	Discretion of Trial Court.
 	7. 	Witness Outside State.
 	8. 	Failure to Seek Permission.
 	9. 	Use.
 		10. 	— Contradicting Witness.
1. Purpose.
The clear purpose of this rule is to preserve the evidence against the event of the witness' becoming unavailable to testify. Wells v. Commonwealth, 562 S.W.2d 622, 1978 Ky. LEXIS 330 (Ky. 1978), cert. denied, Wells v. Kentucky, 439 U.S. 861, 99 S. Ct. 181, 58 L. Ed. 2d 170, 1978 U.S. LEXIS 3066 (1978).
2. Construction.
This rule regarding the use of depositions should not be so narrowly construed to preclude other circumstances when a witness is unavailable. Commonwealth v. Willis, 716 S.W.2d 224, 1986 Ky. LEXIS 281 (Ky. 1986).
3. Prior Testimony.
As it would be an utter absurdity to say that testimony given by a witness in court could not thereafter be used under circumstances in which, had it been taken by deposition outside the courtroom, it could be used, surely it must follow that the statutory proscription against its admissibility without consent of the defendant has been superseded by the procedural rules applicable to depositions and can no longer be regarded as having any practical or legal effect. Wells v. Commonwealth, 562 S.W.2d 622, 1978 Ky. LEXIS 330 (Ky. 1978), cert. denied, Wells v. Kentucky, 439 U.S. 861, 99 S. Ct. 181, 58 L. Ed. 2d 170, 1978 U.S. LEXIS 3066 (1978).
Where a woman gave damaging evidence against her ex-husband at a first murder trial, but remarried him prior to the second trial and claimed the husband-wife privilege, neither she nor her husband could prevent the use of testimony given by her at a time when she did not have the privilege. Wells v. Commonwealth, 562 S.W.2d 622, 1978 Ky. LEXIS 330 (Ky. 1978), cert. denied, Wells v. Kentucky, 439 U.S. 861, 99 S. Ct. 181, 58 L. Ed. 2d 170, 1978 U.S. LEXIS 3066 (1978).
If the prior testimony of a now unavailable witness is found by the trial court to be reliable and trustworthy, and the witness was subjected to cross-examination, the testimony is admissible at the defendant's trial whether the prior testimony comes by way of deposition, previous trial, preliminary hearing, or a bond reduction hearing, provided the same offense and charge are being dealt with. Commonwealth v. Howard, 665 S.W.2d 320, 1984 Ky. App. LEXIS 475 (Ky. Ct. App. 1984).
4. Unavailability of Witnesses.
The prosecution must show the witness' unavailability at time of trial and that it made a good faith effort to obtain his presence at the trial before a deposition may be admitted into evidence at trial. Harrod v. Commonwealth, 552 S.W.2d 682, 1977 Ky. App. LEXIS 733 (Ky. Ct. App. 1977).
Trial court's action in admitting videotaped deposition given at local police station by witnesses the day before trial was to begin without sufficient showing of the unavailability of such witnesses except for a brief doctor's note citing their advance age and poor health violated defendant's right to confront the witnesses against him even though defendant and his counsel were present at the taking of the depositions and were afforded the opportunity to cross-examine, for such doctor's note was itself hearsay and the state had not met the burden of proving the unavailability of such witnesses as they were “unavailable” only in the sense they preferred not to testify at the trial; since such violation of defendant's rights had a substantial and injurious effect or influence on determining jury's verdict of guilty in that with respect to the burglary, there was no evidence independent of such testimony, reversal of defendant's conviction was proper. Stoner v. Sowders, 997 F.2d 209, 1993 U.S. App. LEXIS 16181 (6th Cir. 1993).
Trial court properly found that an incarcerated witness was unavailable after the witness had recently attempted suicide and the court properly allowed a video of the witness's testimony in a prior trial to be shown to the jury. Brooks v. Commonwealth, 114 S.W.3d 818, 2003 Ky. LEXIS 213 (Ky. 2003).
5. Minor.
In prosecution for first degree sodomy, the videotaped deposition of the six-year-old victim was admissible, even though she was not placed under oath, because the defendant failed to make prompt objection, and the competency hearing held two weeks before the deposition demonstrated that the victim recognized her moral obligation to tell the truth. Hardy v. Commonwealth, 719 S.W.2d 727, 1986 Ky. LEXIS 304 (Ky. 1986).
6. Discretion of Trial Court.
Where Commonwealth obviously in recognition of the distinct possibility or even likelihood that nonresident witnesses would not be available later took depositions and it was shown on the face of the depositions that both witnesses were nonresidents and had been for some time, the trial court exercised a proper discretion in admitting their transcribed testimony and such admission did not violate any of the rights vouchsafed by Ky. Const., § 11 or United States Const., Amend. 6 or 14. Noe v. Commonwealth, 396 S.W.2d 808, 1965 Ky. LEXIS 138 (Ky. 1965) (decided under prior law).
The decision whether the Commonwealth made a bona fide effort to have deponent present at trial is one addressed to the sound discretion of the trial court. Carter v. Commonwealth, 782 S.W.2d 597, 1989 Ky. LEXIS 76 (Ky. 1989), cert. denied, Carter v. Kentucky, 497 U.S. 1029, 110 S. Ct. 3282, 111 L. Ed. 2d 791, 1990 U.S. LEXIS 3532 (1990), overruled in part, Norton v. Commonwealth, 37 S.W.3d 750, 2001 Ky. LEXIS 20 (Ky. 2001).
7. Witness Outside State.
Where the witness in question resided in Florida at the time of the second trial, the same judge had presided over each of the previous trials, and he specifically found that the witness resided outside the state of Kentucky and that she was not available for the third trial, there was no reversible error or abuse of discretion by the trial judge in determining that a witness was unavailable for trial as a deposition may be used at trial when it appears that the witness is outside the Commonwealth. Ruppee v. Commonwealth, 821 S.W.2d 484, 1991 Ky. LEXIS 50 (Ky. 1991).
8. Failure to Seek Permission.
Court properly excluded deposition, where court's permission to take deposition was neither sought nor given, and it was not shown that the witness' personal attendance could not be procured. Aiken v. Commonwealth, 298 Ky. 504, 183 S.W.2d 483, 1944 Ky. LEXIS 930 (Ky. 1944) (decided under prior law).
9. Use.
Where the defendant claimed he had never heard a description of specific markings on the stolen coins and then proceeded to describe them, a tape recording of the transcript of his prior trial was admissible to show that a full description had been given since it was not to prove what was said but only that it was said. Alexander v. Commonwealth, 463 S.W.2d 334, 1971 Ky. LEXIS 588 (Ky. 1971) (decided under prior law).
10. — Contradicting Witness.
Where witness whose deposition had been taken previously on cross-examination denied giving certain answers to questions contained in the deposition, it was competent, for the purpose of contradicting him, to show by his deposition that he had made the answers about which he was cross-examined. Hobbs v. Commonwealth, 156 Ky. 847, 162 S.W. 104, 1914 Ky. LEXIS 203 (Ky. 1914) (decided under prior law).
Rule 7.22.  Transcript of previous testimony.
Text
For purposes of Rule 7.20 a duly authenticated transcript of testimony given by a witness in a previous trial of the same offense in any district or circuit court on the same charge shall be the equivalent of a deposition.
History
(Adopted September 23, 1964, effective January 1, 1965; amended October 14, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Schatteman, Changes in the Kentucky Rules of Criminal Procedure, Vol. 45, No. 4, July, 1981, Ky. Bench and Bar 20.
Kentucky Law Journal.
Kentucky Law Survey, Lawson, Evidence, 64 Ky. L.J. 273 (1975-76).
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Northern Kentucky Law Review.
Johnson, The Changing Face of Criminal Procedure for the General Practitioner, 12 N. Ky. L. Rev. 233 (1985).
Cited:  Maynard v. Commonwealth, 497 S.W.2d 567, 1973 Ky. LEXIS 357 (Ky. 1973).
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Cross-References. See note to RCr 7.20 under Decisions Under Prior Law. Alexander v. Commonwealth, 463 S.W.2d 334, 1971 Ky. LEXIS 588 (Ky. 1971).
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1. In General.
As it would be an utter absurdity to say that testimony given by a witness in court could not thereafter be used under circumstances in which, had it been taken by deposition outside the courtroom, it could be used, surely it must follow that the statutory proscription against its admissibility without consent of the defendant has been superceded by the procedural rules applicable to depositions and can no longer be regarded as having any practical or legal effect. Wells v. Commonwealth, 562 S.W.2d 622, 1978 Ky. LEXIS 330 (Ky. 1978), cert. denied, Wells v. Kentucky, 439 U.S. 861, 99 S. Ct. 181, 58 L. Ed. 2d 170, 1978 U.S. LEXIS 3066 (1978).
2. Authentication.
Defendant's allegation that the testimony of a witness at a former trial of the defendant was not duly authenticated was without merit since no contention was made that the testimony read was not the testimony actually given by the witness at the former trial. Bruce v. Commonwealth, 441 S.W.2d 435, 1969 Ky. LEXIS 323 (Ky. 1969).
3. Absent Witness.
Testimony of an absent witness for the state at a former trial could be read from the transcript where due diligence was shown to obtain the presence of the absent witness, notwithstanding the prosecution announced ready in the case and made no intimation that the witness would not testify in person. Thacker v. Commonwealth, 401 S.W.2d 64, 1966 Ky. LEXIS 403 (Ky. 1966).
The trial judge has a discretion to determine the sufficiency of the showing which would justify the reading of an absent witness' testimony given at a former trial. Bruce v. Commonwealth, 441 S.W.2d 435, 1969 Ky. LEXIS 323 (Ky. 1969).
Where the defendant's objection to the reading of the testimony of a witness at a former trial of the defendant was perfunctory and no claim was made that the witness was not actually absent because of serious illness, there was no abuse of discretion in the court's acceptance of the statement of the Commonwealth's attorney that the witness was ill. Bruce v. Commonwealth, 441 S.W.2d 435, 1969 Ky. LEXIS 323 (Ky. 1969).
If the prior testimony of a now unavailable witness is found by the trial court to be reliable and trustworthy, and the witness was subjected to cross-examination, the testimony is admissible at the defendant's trial whether the prior testimony comes by way of deposition, previous trial, preliminary hearing, or a bond reduction hearing, provided the same offense and charge are being dealt with. Commonwealth v. Howard, 665 S.W.2d 320, 1984 Ky. App. LEXIS 475 (Ky. Ct. App. 1984).
Trial court properly found that an incarcerated witness was unavailable after the witness had recently attempted suicide and the court properly allowed a video of the witness's testimony in a prior trial to be shown to the jury. Brooks v. Commonwealth, 114 S.W.3d 818, 2003 Ky. LEXIS 213 (Ky. 2003).
4. “Same Court.”
Where one of the prerequisites, that the testimony was given in the same court, was lacking, the trial court properly refused to permit the use of transcribed testimony. Commonwealth v. Bugg, 514 S.W.2d 119, 1974 Ky. LEXIS 288 (Ky. 1974).
5. Effect of Subsequent Marriage.
Where a woman gave damaging evidence against her ex-husband at a first murder trial, but remarried him prior to the second trial and claimed the husband-wife privilege, neither she nor her husband could prevent the use of testimony given by her at a time when she did not have the privilege. Wells v. Commonwealth, 562 S.W.2d 622, 1978 Ky. LEXIS 330 (Ky. 1978), cert. denied, Wells v. Kentucky, 439 U.S. 861, 99 S. Ct. 181, 58 L. Ed. 2d 170, 1978 U.S. LEXIS 3066 (1978).
Rule 7.24.  Discovery and inspection.
Text
(1)  Upon written request by the defense, the attorney for the Commonwealth shall disclose the substance, including time, date, and place, of any oral incriminating statement known by the attorney for the Commonwealth to have been made by a defendant to any witness, and to permit the defendant to inspect and copy or photograph any relevant (a) written or recorded statements or confessions made by the defendant, or copies thereof, that are known by the attorney for the Commonwealth to be in the possession, custody, or control of the Commonwealth, and (b) results or reports of physical or mental examinations, and of scientific tests or experiments made in connection with the particular case, or copies thereof, that are known by the attorney for the Commonwealth to be in the possession, custody or control of the Commonwealth, and (c) upon written request by the defense, the attorney for the Commonwealth shall furnish to the defendant a written summary of any expert testimony that the Commonwealth intends to introduce at trial. This summary must identify the witness and describe the witness's opinions, the bases and reasons for those opinions, and the witness's qualifications.
(2)  On motion of a defendant the court may order the attorney for the Commonwealth to permit the defendant to inspect and copy or photograph books, papers, documents, data and data compilations or tangible objects, or copies or portions thereof, that are in the possession, custody or control of the Commonwealth, upon a showing that the items sought may be material to the preparation of the defense and that the request is reasonable. This provision authorizes pretrial discovery and inspection of official police reports, but not of memoranda, or other documents made by police officers and agents of the Commonwealth in connection with the investigation or prosecution of the case, or of statements made to them by witnesses or by prospective witnesses (other than the defendant).
(3)  (a)  If the defendant requests disclosure under RCr 7.24(1)(b), upon compliance to such request by the Commonwealth, and upon written request of the Commonwealth, the defendant, subject to objection for cause, shall permit the Commonwealth to inspect, copy, or photograph any results or reports of physical or mental examinations and of scientific tests or experiments made in connection with the particular case, or copies thereof, within the possession, custody, or control of the defendant, which the defendant intends to introduce as evidence or which were prepared by a witness whom the defendant intends to call at trial when the results or reports relate to the witness's testimony. If the defendant requests disclosure of the Commonwealth's experts under RCr 7.24(1)(c), then upon written request by the attorney for the Commonwealth, the defense shall furnish to the attorney for the Commonwealth a written summary of any expert testimony that the defense intends to introduce at trial. This summary must identify the witness and describe that witness's opinions, the bases and reasons for those opinions, and the witness's qualifications.
 	(b)  If the defendant requests disclosure under Rule 7.24(2), upon compliance with such request by the Commonwealth, and upon motion of the Commonwealth, the court may order that the defendant permit the Commonwealth to inspect, copy, or photograph books, papers, documents, data and data compilations or tangible objects which the defendant intends to introduce into evidence and which are in the defendant's possession, custody, or control.
(4)  It is not a defense against untimely disclosure of evidence under this rule that the party failing to provide timely disclosure only recently formed the intent to introduce such evidence unless it can be demonstrated, by clear and convincing evidence, that: (1) it could not, in a timely fashion, have reasonably foreseen a need to introduce the evidence and (2) that such untimely disclosure will not unfairly prejudice the opposing party.
(5)  Except for the Commonwealth's obligation to provide exculpatory evidence to the defendant, none of the provisions of this rule regarding disclosure of evidence relating to expert testimony shall be deemed to have been violated unless and until the party offering the evidence attempts to introduce it at trial and the opposing party timely objects.
(6)  If the case has been set for trial, a request for relief under this rule shall be made a reasonable time in advance of the trial date, and the granting of a continuance by reason of such request shall lie within the sound discretion of the court.
(7)  An order granting relief under this rule shall specify the time, place and manner of making the discovery and inspection permitted and may prescribe such terms and conditions as are just.
(8)  On a sufficient showing the court may at any time order that the discovery or inspection be denied, restricted or deferred, or make such other order as is appropriate. On motion the court may permit the Commonwealth to make such showing, in whole or part, in the form of a written statement to be inspected by the court privately; and if the court thereupon grants relief following such private inspection the entire text of the Commonwealth's statement shall be sealed and preserved in the records of the court to be made available to the appellate court in the event of an appeal by the defendant.
(9)  One (1) motion shall exhaust the relief available to the movant under this rule, except that a subsequent motion may be sustained on a showing of just cause.
(10)  If subsequent to compliance with an order issued pursuant to this rule, and prior to or during trial, a party discovers additional material previously requested which is Subject to discovery or inspection under the rule, that party shall promptly notify the other party or the other party's attorney, or the court, of the existence thereof.
(11)  If at any time during the course of the proceedings it is brought to the attention of the court that a party has failed to comply with this rule or an order issued pursuant thereto, the court may direct such party to permit the discovery or inspection of materials not previously disclosed, grant a continuance, or prohibit the party from introducing in evidence the material not disclosed, or it may enter such other order as may be just under the circumstances.
History
(Adopted September 23, 1964, effective January 1, 1965; amended July 5, 1985, effective January 1, 1986; amended June 30, 1986, effective January 1, 1987; amended July 1, 1987, effective January 1, 1988; amended September 24, 1987, effective January 1, 1988; amended July 20, 1993, effective September 1, 1993; amended September 7, 1994, effective October 1, 1994; amended December 3, 1998, effective January 1, 1999; amended February 16, 1999, effective March 1, 1999; amended October 1, 2002, effective January 1, 2003; amended October 29, 2004, effective January 1, 2005; amended November 3, 2010, effective January 1, 2011; amended October 4, 2012, effective January 1, 2013;  effective January 1, 2017.)
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1. Undisclosed Statements.
Where a police officer started to give testimony pertaining to a statement the defendant had made after his arrest and the statement was not disclosed prior to trial and was not introduced in evidence, the trial court's action in ordering the disclosure of the material, the prohibition against the introduction of the statement in evidence and the court's admonition to the jury to disregard the references to the statements, was a proper exercise of the court's discretion. Riebesehl v. Commonwealth, 434 S.W.2d 41, 1968 Ky. LEXIS 223 (Ky. 1968).
Undisclosed statement allegedly made by defendant upon his arrest was not covered under rule permitting defendant to seek disclosure of any written or recorded statements: as such no violation of discovery rules occurred. Partin v. Commonwealth, 918 S.W.2d 219, 1996 Ky. LEXIS 23 (Ky. 1996), overruled in part, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
Because evidence that the victim sustained a physical injury was critical to the defense's trial preparation, the failure to provide defendant with a police report showing injury to the victim, as required by RCr 7.26(1), was prejudicial; consequently, pursuant to RCr 7.24(9), defendant was entitled to a new trial. Akers v. Commonwealth, 172 S.W.3d 414, 2005 Ky. LEXIS 280 (Ky. 2005).
Defendant was entitled to reversal of his criminal conviction because the trial court improperly allowed the Commonwealth to use, during rebuttal, the undisclosed contents of a recorded telephone conversation during which defendant made several admissions; the fact that defendant had made the statements did not excuse Commonwealth's duty of disclosure under RCr 7.24. Grant v. Commonwealth, 244 S.W.3d 39, 2008 Ky. LEXIS 7 (Ky. 2008).
Commonwealth, at trial, used defendant's sister-in-law's statement that she heard defendant beg her mother to come home to incriminate defendant by arguing and intimating that defendant began calling the doctor's office to obtain the prescription on the very same day that she engaged in the phone conversation with her mother; the substance of her conversation was highly relevant and should have been disclosed to defendant as it went directly to the issue of mens rea, having either the ability to either inculpate or exculpate her. Thorpe v. Commonwealth, 295 S.W.3d 458,  2009 Ky. App. LEXIS 188 (Ky. Ct. App. 2009).
Prosecutor's refusal to extend a plea bargain upon disclosure of a confidential informant's identity was within the prosecutor's discretion and did not implicate due process where defendant was given ample time to consider the offer, which included a condition that defendant waive his right under RCr P. 7.24(2) to view video recordings, and where defendant had the benefit of counsel. Porter v. Commonwealth, 394 S.W.3d 382, 2011 Ky. LEXIS 173 (Ky. 2011).
Commonwealth's failure to disclose defendant's incriminating statement to police required reversal of his convictions given case law that the Commonwealth could not claim ignorance in order to avoid a RCr P. 7.24(1) violation, and the nondisclosure rendered defense counsel unable to make a well-informed decision about a defense strategy. Trigg v. Commonwealth, 460 S.W.3d 322, 2015 Ky. LEXIS 1619 (Ky. 2015).
2. Inspection.
It was not error for court to allow introduction of certain photographs and charred wood into testimony after defendant had moved for the production by the Commonwealth of all photographs and articles to be used on the trial pursuant to this rule and the Commonwealth did produce a number of articles and some photographs but the charred wood was at that time not in possession of the Commonwealth but en route to or from another city for testing, after defendant had authorized the insurance company to take possession of the charred wood. Stone v. Commonwealth, 418 S.W.2d 646, 1967 Ky. LEXIS 220 (Ky. 1967), cert. denied, Stone v. Kentucky, 390 U.S. 1010, 88 S. Ct. 1259, 20 L. Ed. 2d 161, 1968 U.S. LEXIS 2015 (1968).
In prosecution for illegal sale of narcotics court erred by denying defendant inspection of chemical analysis reports of alleged drug and denying sample for independent chemical analysis when both reports and drug were introduced at trial. James v. Commonwealth, 482 S.W.2d 92, 1972 Ky. LEXIS 192 (Ky. 1972).
Where defendant made pretrial motion requesting inspection of statement made by his wife, the commonwealth was not required to produce the statement since the section did not permit inspection of statements made by witnesses. Robinson v. Commonwealth, 490 S.W.2d 481, 1973 Ky. LEXIS 630 (Ky. 1973).
While denial of the right to have a sample involved in a criminal matter inspected by defendant's own expert pursuant to this rule has been held reversible error, such an error may be cured where the defendant is provided a reasonable opportunity to participate in the testing, or is provided with the notes and other information incidental to the testing sufficient to enable him to obtain his own expert evaluation. Calvert v. Commonwealth, 708 S.W.2d 121, 1986 Ky. App. LEXIS 1084 (Ky. Ct. App. 1986).
Where counsel for the defendant maintained that he was denied the right to inspect the blood test results and notes until the examination of the commonwealth's expert, the defendant should have access to the results sufficient to enable him to obtain his own expert evaluation, if he so desires, upon retrial. Calvert v. Commonwealth, 708 S.W.2d 121, 1986 Ky. App. LEXIS 1084 (Ky. Ct. App. 1986).
RCr 7.24(3)(A)(1) does not require a defendant to produce expert reports that are not in existence for production to the Commonwealth under its plain terms; to require a defendant to generate such reports would result in overreaching discovery orders, from which the defendant is protected by the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution and Ky. Const. § 11, and would violate the defendant's right against self-incrimination. Commonwealth v. Nichols, 280 S.W.3d 39, 2009 Ky. LEXIS 75 (Ky. 2009).
3. Photographs.
Where witness had thrice identified a photograph of defendant as being at the scene of the murder and at trial she identified another defendant as being at the scene of the murder, the photographs in question should have been produced for inspection and use in cross-examination after it became evident that they had an important bearing on the accuracy of her identification. Pankey v. Commonwealth, 485 S.W.2d 513, 1972 Ky. LEXIS 138 (Ky. 1972).
Failure of trial court to suppress witness' in-court identification of defendant where same witness had tentatively made earlier identification of photograph of third person and prosecution had denied possession of any exculpatory evidence was not prejudicial since the pre-trial identification did not tend to establish that defendant was free from guilt and defendant had ample opportunity to cross-examine the witness on the tentative identification. Sweatt v. Commonwealth, 550 S.W.2d 520, 1977 Ky. LEXIS 434 (Ky. 1977).
4. Request Necessary.
Where the defendant made no request for any discovery permitted by the rules, and there was no limitation that the prosecution suppressed any evidence nor was it shown or claimed that the prosecution had any statement of the accused, the court did not err in refusing to allow the defendant examination of records in possession of the Commonwealth's attorney or the police department. Davis v. Commonwealth, 463 S.W.2d 133, 1970 Ky. LEXIS 658 (Ky. 1970).
Where the defendant was aware of tests on his hair and saliva, but took no steps to utilize discovery to inspect them, and no prejudice was shown, there was no error. Wilhite v. Commonwealth, 574 S.W.2d 304, 1978 Ky. LEXIS 447 (Ky. 1978).
Where the Commonwealth requested a mental examination of defendant pursuant to RCr 7.24(3)(B)(ii), and the trial court used the wrong form order and recited that pursuant to KRS 504.100 and the Commonwealth's motion, defendant should be reevaluated to determine his competency to stand trial, the trial court's failure to hold a competency hearing was harmless because the Commonwealth's request for a mental examination was not for competency purposes but to obtain evidence to rebut defendant's intent to present defense of a mental illness or defect. Furthermore, the two psychological opinions did not support defendant's claims of incompetency. Bray v. Commonwealth, 177 S.W.3d 741, 2005 Ky. LEXIS 288 (2005).
Since defense counsel knew the Commonwealth would present dog tracking evidence but failed to request the desired documents before trial, and this evidence was not a “scientific test” within the meaning of RCr 7.24(1)(b), there was no discovery violation. Debruler v. Commonwealth, 231 S.W.3d 752, 2007 Ky. LEXIS 175 (Ky. 2007).
Since defendant failed to submit a request for the Commonwealth to identify any expert witnesses it intended to call, there was no error in the Commonwealth's failure to provide the identity or opinion of its expert. Brown v. Commonwealth, 416 S.W.3d 302, 2013 Ky. LEXIS 637 (Ky. 2013).
Language of the rule clearly indicates that discovery procedures are triggered by the defendant; therefore, when defendant made no request for any discovery permitted by the rules in a drug case, there were no grounds for reversal on a purported discovery violation. Moreover, the appropriate remedy was a continuance, not an exclusion of the evidence. Dixon v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 31 (Ky. Ct. App. 2017).
5. Neutral Evidence.
Accused, who was told by the Commonwealth that it did not have certain physical substances requested by him, was not deprived of due process although it developed during trial that the State had the substances in its possession where the substances were neutral as evidence against the accused and he failed to exhaust all reasonably available means to correct the error. Romans v. Commonwealth, 547 S.W.2d 128, 1977 Ky. LEXIS 395 (Ky. 1977).
6. Exempt Materials.
It was not error for trial court to deny photographs used in lineup identification of defendants and statements of witnesses collected by police officers as pretrial discovery of reports or documents made in connection with investigation of the crime or statements made by witnesses are exempted to prevent fishing expeditions rather than requests for specific items of evidence. Pankey v. Commonwealth, 485 S.W.2d 513, 1972 Ky. LEXIS 138 (Ky. 1972).
Information sought by defendant, including written or oral statements by any witnesses implicating defendant, local, state and FBI arrest records of all persons the Commonwealth intended to call as witnesses, and all investigative reports of police and statements of witnesses, came precisely within the prohibition in section (2) of this rule, and defendant was not entitled to the information sought. Moore v. Commonwealth, 634 S.W.2d 426, 1982 Ky. LEXIS 264 (Ky. 1982).
7. Tape Recordings.
It was not prejudicial error for the Commonwealth's attorney to introduce at trial evidence which he had not produced pursuant to a pre-trial discovery order since the evidence, consisting of three tape recorded conversations between the witness and defendant, was heard in chambers out of the presence of the jury prior to introduction at the trial and counsel for defendant had an opportunity to examine the policeman as to the manner of recordation, which constituted compliance with this section. Deskins v. Commonwealth, 512 S.W.2d 520, 1974 Ky. LEXIS 405 (Ky. 1974), cert. denied, 419 U.S. 1122, 95 S. Ct. 806, 42 L. Ed. 2d 822, 1975 U.S. LEXIS 360 (1975).
The economy of using the same tapes over and over and over did not justify the failure to keep recordings of defendant's interrogation until the case had been completely litigated, thereby affording defendant the privilege of using them if he so desired, subject to their competency and relevancy being tested by the trial court. Hendley v. Commonwealth, 573 S.W.2d 662, 1978 Ky. LEXIS 416 (Ky. 1978).
Where tapes of defendant's interrogations had been destroyed, court did not err in admitting confession which resulted from previous statement made during interrogation, even though the prior statement was not disclosed to defendant as a result of erasure of the tapes. Hendley v. Commonwealth, 573 S.W.2d 662, 1978 Ky. LEXIS 416 (Ky. 1978).
Although the trial court erred in excluding a recorded statement by a witness for violation of a reciprocal discovery agreement, since RCr 7.24(3)(A)(i) only required appellant to provide the Commonwealth with scientific results, the error was harmless, as defense counsel's failure to ask the witness about the prior statement waived any argument concerning the evidence. Gray v. Commonwealth, 203 S.W.3d 679, 2006 Ky. LEXIS 272 (Ky. 2006).
8. — Transcripts.
Where trial judge examined prosecutor's transcription of tape recordings of his notes and memoranda in order to determine whether they contained any discoverable material, denial of defendant's request to examine such transcript was proper. Hendley v. Commonwealth, 573 S.W.2d 662, 1978 Ky. LEXIS 416 (Ky. 1978).
9. Oral Statements.
This rule applies, by its wording, only to written or recorded statements, and excludes oral statements allegedly made by a defendant. McGuire v. Commonwealth, 573 S.W.2d 360, 1978 Ky. App. LEXIS 609 (Ky. Ct. App. 1978).
Defendant was not denied due process under Ky. Const., § 11, where Commonwealth failed to inform him that the police officer involved had handwritten notes and that defendant had made oral statements to him, since this rule specifically prohibits discovery of the notes of a police officer and does not cover oral statements and conversations. White v. Commonwealth, 611 S.W.2d 529, 1980 Ky. App. LEXIS 419 (Ky. Ct. App. 1980), cert. denied, White v. Kentucky, 452 U.S. 966, 101 S. Ct. 3119, 69 L. Ed. 2d 978, 1981 U.S. LEXIS 2563, 49 U.S.L.W. 3954 (1981).
This rule applies only to written or recorded statements. Berry v. Commonwealth, 782 S.W.2d 625, 1990 Ky. LEXIS 7 (Ky. 1990), overruled in part, Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
Because the Commonwealth failed to disclose defendant's incriminating oral statement, pursuant to RCr 7.24(1), and that impermissibly tainted his defense, his convictions and sentence were reversed. Further, pursuant to RCr 9.42, the trial court abused its discretion in allowing the Commonwealth to use the statements in its rebuttal. Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
10. Writing.
The Commonwealth is under no obligation to furnish a writing unless it contains exculpatory evidence, in which event the writing must be furnished to the accused in time for a due investigation to be made. Silverburg v. Commonwealth, 587 S.W.2d 241, 1979 Ky. LEXIS 289 (Ky. 1979).
Although the trial court erred in excluding a written statement by a witness for violation of a reciprocal discovery agreement, as RCr 7.24(3)(A)(i) only required appellant to provide the Commonwealth with scientific results, the error was harmless; the witness's testimony at trial was nearly identical to his written statements, so the evidence was not admissible as prior inconsistent statements under KRE 801A(a)(1), and none of the conditions required for the admission of prior consistent statements were apparent. Gray v. Commonwealth, 203 S.W.3d 679, 2006 Ky. LEXIS 272 (Ky. 2006).
11. Materials Not in Custody of the Commonwealth.
The only materials discoverable under this rule are those within the possession, custody and control of the Commonwealth, and the records of a private, charitable hospital certainly are not encompassed within the boundaries fixed by this rule. Wagner v. Commonwealth, 581 S.W.2d 352, 1979 Ky. LEXIS 262 (Ky. 1979), overruled, Estep v. Commonwealth, 663 S.W.2d 213, 1983 Ky. LEXIS 316 (Ky. 1983), overruled in part, Estep v. Commonwealth, 663 S.W.2d 213, 1983 Ky. LEXIS 316 (Ky. 1983).
12. Blood Test.
Where the defense's theory, in a manslaughter prosecution, was that the defendant had acted in self-defense out of fear of attack by the drunken decedent, which theory was known to the prosecution, and the prosecution had kept the existence of a blood test on the decedent from the defense until near the end of the trial at which time the defense immediately sought to either introduce the report or subpoena the chemist who made it, defense had made no waiver of its rights, and failure to grant a continuance to subpoena the chemist was a constitutional error requiring reversal. Pennington v. Commonwealth, 577 S.W.2d 19, 1978 Ky. App. LEXIS 665 (Ky. Ct. App. 1978).
13. Witnesses.
14. — In General.
District court's order compelling the Commonwealth to produce the arresting officer exceeded what RCr P. 7.24 and 8.03 allowed, because the district court's order clearly compelled attendance for discovery. Commonwealth v. Peters, 353 S.W.3d 592, 2011 Ky. LEXIS 140 (Ky. 2011).
15. — List.
This rule specifies those things the trial judge may require a defendant to divulge as a condition to his being given a right of discovery against the Commonwealth, but a list of witnesses is not among the items of information so specified, thus there is no authority for requiring a defendant to furnish such a list to the Commonwealth. King v. Venters, 596 S.W.2d 721, 1980 Ky. LEXIS 200 (Ky. 1980).
Defendant can, under this rule, be required by prosecution to furnish list of names and addresses of all witnesses he intends to call at trial without violating his right against self-incrimination under Ky. Const., § 11, and U.S. Constitution, Fifth Amendment.Commonwealth v. Donovan, 610 S.W.2d 601, 1980 Ky. LEXIS 283 (Ky. 1980).
There is no provision in this rule or elsewhere requiring disclosure or exchange of trial witnesses or other categories of material witnesses. Commonwealth v. Barber, 643 S.W.2d 592, 1982 Ky. App. LEXIS 275 (Ky. Ct. App. 1982).
While the Rules of Criminal Procedure contain no requirement or provision that either party furnish a list of witnesses to the other, the furnishing of said witnesses to the Commonwealth by the defendant (or vice versa) does not constitute error of a constitutional magnitude. A defendant's election to furnish the list instead of seeking prohibition does not deprive him of any constitutional rights. Commonwealth v. Barber, 643 S.W.2d 592, 1982 Ky. App. LEXIS 275 (Ky. Ct. App. 1982).
Where prior to his trial for first-degree assault, the defendant gave notice of his intention to introduce evidence of mental illness or insanity as a defense, and prior to the trial the commonwealth furnished a complete witness list to the defendant that included the names and addresses of all the lay witnesses who subsequently testified at the trial, along with written statements made by most of those witnesses, the trial court did not err in allowing those witnesses to testify since the state had provided discovery beyond any specific discovery requirements. Posey v. Commonwealth, 664 S.W.2d 203, 1984 Ky. LEXIS 206 (Ky. 1984).
The circuit court's order to the commonwealth to disclose names of persons present at the time acts charged in the indictments against the defendant allegedly transpired was beyond the scope of the requirements of this rule. Lowe v. Commonwealth, 712 S.W.2d 944, 1986 Ky. LEXIS 312 (Ky. 1986).
Trial court was not cribbed by the exact wording of RCr 7.24, and properly required the disclosure of the defense expert's name and address in the spirit of RCr 7.24. Commonwealth v. Nichols, 280 S.W.3d 39, 2009 Ky. LEXIS 75 (Ky. 2009).
16. — Credibility.
Faced with a discovery order that required the commonwealth to disclose any and all evidence or information in the possession of the commonwealth which related to the alleged crimes, which might have tended to exculpate the defendant, or which might have been necessary to prevent unfair surprise, the prosecutor had a good faith duty to disclose what appeared to be exculpatory evidence; information which affected the credibility of prosecution witnesses clearly fell within the category of exculpatory evidence. Rolli v. Commonwealth, 678 S.W.2d 800, 1984 Ky. App. LEXIS 598 (Ky. Ct. App. 1984).
17. Drugs.
Though the Commonwealth's Attorney violated a discovery order by failing to provide defendant various documents related to the chain of custody of the illegal substance seized from defendant, the trial court did not abuse its discretion by allowing the introduction of that evidence at trial, since the trial court did what it thought was just under the circumstances, defendant's counsel requested no recess, or other relief, other than a bar to their introduction, and, ultimately, no substantial rights of defendant were prejudiced. Penman v. Commonwealth, 194 S.W.3d 237, 2006 Ky. LEXIS 138 (Ky. 2006).
18. — Destruction of Sample.
Unnecessary (though unintentional) destruction of total drug sample, after defendant stands charged, renders the test results inadmissible, unless defendant is provided a reasonable opportunity to participate in the testing, or is provided with notes and other information incidental to the testing sufficient to enable him to obtain his own expert evaluation. Green v. Commonwealth, 684 S.W.2d 13, 1984 Ky. App. LEXIS 558 (Ky. Ct. App. 1984).
19. Evidence of Prior Convictions.
Under subsection (2) of this rule, defendant challenging validity of prior conviction in persistent offender proceedings is entitled to move for inspection and copying of all documents which will be used to establish the previous conviction; such documents as well as any countervailing documents should be made available and should be examined at preliminary hearing. Commonwealth v. Gadd, 665 S.W.2d 915, 1984 Ky. LEXIS 214 (Ky. 1984).
While the Commonwealth committed a discovery violation by failing to notify defendant of its intent to introduce a prior conviction, sufficient justification did not exist for remand; it was unlikely that the exclusion of the theft by deception conviction would have altered the jury's sentence for murder and DUI. Baumia v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 191 (Ky. 2012), substituted opinion, 402 S.W.3d 530, 2012 Ky. LEXIS 503 (Ky. 2012), substituted opinion, 402 S.W.3d 530, 2013 Ky. LEXIS 247 (Ky. 2013).
Commonwealth's failure to properly disclose appellant's prior conviction was not prejudicial where it was unlikely that the exclusion of the theft by deception conviction would have altered the jury's sentence, and the court was not convinced that had the conviction been disclosed, appellant would have defended herself in a different manner. Baumia v. Commonwealth, 402 S.W.3d 530, 2012 Ky. LEXIS 503 (Ky. 2012).
20. Failure to Comply.
A general order requiring the commonwealth to furnish the results of scientific tests or experiments did not entitle the defendant to relief under subsection (9) of this rule where an actual deposition of the claimed surprise witness was taken by the defendant. Ford v. Commonwealth, 665 S.W.2d 304, 1983 Ky. LEXIS 315 (Ky. 1983), cert. denied, Ford v. Kentucky, 469 U.S. 984, 105 S. Ct. 392, 83 L. Ed. 2d 325, 1984 U.S. LEXIS 4318 (1984).
Motion for mandamus against district court for declining to dismiss charges against a defendant for the Commonwealth's failure to provide discovery as ordered, did not lie, because there was an adequate remedy by appeal, defendant had not established irreparable harm, and the question she raised was within the district court's discretion. Stallard v. McDonald, 826 S.W.2d 840, 1992 Ky. App. LEXIS 38 (Ky. Ct. App. 1992).
In prosecution for arson, under subsection (9) of this Rule trial court did not err in refusing to allow defendant to introduce a bank statement as evidence that she had paid her rent the month of the fire as the evidence had not been provided to the prosecution in reciprocal discovery and its availability was not made known to the prosecution prior to the attempt to introduce it. Nunn v. Commonwealth, 896 S.W.2d 911, 1995 Ky. LEXIS 61 (Ky. 1995).
The trial court did not abuse its discretion when it refused to dismiss the indictment where a police officer unilaterally deleted from his investigative report the names and addresses of confidential informants who, in his opinion, had not furnished any information relevant to the case and the Commonwealth therefore failed to comply with a discovery order which required it to furnish the defendant with a “list of names and addresses of all persons who have knowledge pertaining to the case and/or who have been interviewed by the police or prosecution in connection with this case.” Hodge v. Commonwealth, 17 S.W.3d 824, 2000 Ky. LEXIS 17 (Ky. 2000), cert. denied, Hodge v. Kentucky, 531 U.S. 1018, 121 S. Ct. 581, 148 L. Ed. 2d 498, 2000 U.S. LEXIS 7910, 69 U.S.L.W. 3364 (2000).
In determining if a prior allegation of sexual misconduct in 2001 was demonstrably false, when the response of the Kentucky Cabinet for Health and Family Services to a trial court's discovery order included nothing from the allegation made in 2001, the trial court should have supplemented its order with a specific request for the 2001 materials; thus, the trial court erred when it failed to pursue the 2001 records. Dennis v. Commonwealth, 306 S.W.3d 466,  2010 Ky. LEXIS 66 (Ky. 2010).
In light of defendant's ongoing failure to cooperate with his defense counsel, his refusal to produce documents, and his disregard for the trial court's discovery order to have the documents to the prosecutor by January 12, 2009, the trial court did not abuse its discretion by excluding the documents. Defendant had ample time to produce the documents, and he did not. Easley v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 51 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2012 Ky. LEXIS 242 (Ky. Feb. 15, 2012).
Dismissal of an indictment as a sanction for failure to comply with a discovery order was an abuse of discretion where the trial court imposed the sanction without first attempting to utilize a less severe sanction to punish the Commonwealth and to ensure compliance with the order. Commonwealth v. Grider, — S.W.3d —, 2011 Ky. App. LEXIS 140 (Ky. Ct. App. 2011).
Late disclosure of certain information was far enough in advance of the trial to prevent any prejudicial effect where the disclosure was received a few weeks before trial.Commonwealth v. Tramble, 409 S.W.3d 333,  2013 Ky. LEXIS 406 (Ky. 2013).
21. — Mistake.
Where incriminating statements made by accused were mistakenly not disclosed to counsel during pretrial discovery order, the statements were required to be excluded; whether the mistake was inadvertent or intentional, and whether the mistake was made by the Commonwealth's attorney or by the trial court, or both, was immaterial. Anderson v. Commonwealth, 864 S.W.2d 909, 1993 Ky. LEXIS 150 (Ky. 1993).
22. Exculpatory Evidence.
Faced with a discovery order that required the commonwealth to disclose any and all evidence or information in the possession of the commonwealth which related to the alleged crimes, which might have tended to exculpate the defendant, or which might have been necessary to prevent unfair surprise, the prosecutor had a good faith duty to disclose what appeared to be exculpatory evidence; information which affected the credibility of prosecution witnesses clearly fell within the category of exculpatory evidence. Rolli v. Commonwealth, 678 S.W.2d 800, 1984 Ky. App. LEXIS 598 (Ky. Ct. App. 1984).
Defendant requested a very long list of information to attack prosecution witness' credibility. Among some of the items requested were: copies of all correctional institution files of the witness; any organizations to which prosecution witness had ever belonged; any information prosecution witness may have provided to any governmental authority in any jurisdiction in any case; any prior instances of prosecution witness ever lying or exaggerating; any inmates the prosecution may have interviewed at the jail to determine whether they spoke with defendant; and every case in which the prosecution used informants. This request exceeded any possible exculpatory material or information properly attainable under this rule. The prosecutor disclosed all the relevant information he was required to disclose pursuant to this rule. Moreover, defendant failed to show how any of the requested information allegedly not disclosed could have possibly affected the outcome. Wilson v. Commonwealth, 836 S.W.2d 872, 1992 Ky. LEXIS 84 (Ky. 1992), cert. denied, Wilson v. Kentucky, 507 U.S. 1034, 113 S. Ct. 1857, 123 L. Ed. 2d 479, 1993 U.S. LEXIS 2856 (1993), overruled in part, St. Clair v. Roark, 10 S.W.3d 482, 1999 Ky. LEXIS 148 (Ky. 1999).
23. Expert Opinion.
The testimony of the commonwealth's serologist, who testified that there were faint traces of blood that could be found on the defendant's hands and arms, and then opined that this was attributable to washing away the blood that could have been expected from the victim's wounds, was admissible as opinion evidence, but the defendant was entitled under subdivision (1)(b) of this section to be confronted with the fact that this opinion would be presented against him before the trial started so that he had a reasonable opportunity to defend against the premise. Barnett v. Commonwealth, 763 S.W.2d 119, 1988 Ky. LEXIS 84 (Ky. 1988).
Where, in the course of a murder trial, a firearms examiner testified that his opinion was drawn directly from the premise that a light reaction to lead residue was found in hair taken from a wound to the victim's head, and where examiner's report stated that one of the purposes of the examination of certain evidence was to determine whether lead residue was present on the victim's hair sample, this information served the commonly recognized purpose of determining the proximity between the gun muzzle and the victim, and under the circumstances, the trial court did not err in allowing the examiner to testify as to his opinion on proximity based upon the results of his examination of the evidence, even where this was outside the scope of the witnesses' report. Milburn v. Commonwealth, 788 S.W.2d 253, 1989 Ky. LEXIS 117 (Ky. 1989).
The Commonwealth did not violate RCr 7.24(1)(b) when it provided the defendant with the physician's report but not copies of the studies the physician used in forming her expert opinion; KRE 705 explicitly provides that an expert may state an opinion without disclosing the facts or data underlying her opinion, unless the court orders otherwise. Collins v. Commonwealth, 951 S.W.2d 569, 1997 Ky. LEXIS 103 (Ky. 1997).
In a prosecution for murder, testimony by a police officer as an accident reconstruction expert did not constitute reversible error, notwithstanding the contention that his opinions were not provided in pretrial discovery, where the officer did not rely on any undisclosed premise as the basis for his opinion and all facts and supporting materials relied upon by him were provided to defense counsel. Vires v. Commonwealth, 989 S.W.2d 946, 1999 Ky. LEXIS 25 (Ky. 1999).
No abuse of discretion occurred when a trial court permitted the Commonwealth to introduce the testimony of its own expert witness to rebut defendant's defense of mental illness or defect, which was based on his claim that he was in an alcoholic blackout when he allegedly assaulted a woman with a hammer in a parking lot and tried to drag her away from her car. RCr 7.24(3)(B)(ii) allowed a rebuttal of the evidence that defendant had introduced, which could have reduced his criminal culpability, so that the expert's testimony was not outside the scope of rebuttal testimony allowed. Arnold v. Commonwealth, 192 S.W.3d 420, 2006 Ky. LEXIS 141 (Ky. 2006).
Because voluntary intoxication was a mental condition within the confines of RCr 7.24(3)(B)(ii), as it bore on the issue of his guilt or punishment, the Commonwealth had a right to introduce the testimony of its own expert witness to rebut defendant's defense of mental illness or defect, which was based on his claim that he was in an alcoholic blackout when he allegedly assaulted a woman. Once defendant introduced evidence as to his defense, which could have reduced his criminal culpability, the Commonwealth had a right and a duty to rebut that defense, which necessarily included obtaining its own expert to examine defendant. Arnold v. Commonwealth, 192 S.W.3d 420, 2006 Ky. LEXIS 141 (Ky. 2006).
By furnishing the Commonwealth with a copy of the report of defendant's expert, which indicated that the expert found no traces of the Y-chromosome in a vaginal swab taken from the victim, defendant fully complied with RCr 7.24; the trial court erred in refusing to allow the expert to testify about any perceived shortcomings in the report of the Commonwealth's DNA expert. It was clear that defendant's expert would disagree with the methodologies and conclusions of the Commonwealth's expert. Jones v. Commonwealth, 237 S.W.3d 153, 2007 Ky. LEXIS 219 (Ky. 2007).
RCr 7.24 does not explicitly provide for independent testing, but rather, the right to independent testing is implicit under RCr 7.24. Clay v. Commonwealth, 291 S.W.3d 210, 2008 Ky. LEXIS 319 (Ky. 2008).
Expert's testimony regarding general scientific principles and studies surrounding police interrogations did not touch on defendant's mental defect, disease, or condition and did not directly bear on the issue of defendant's guilt; as such the expert witness disclosure provision in RCr P. 7.24(3)(B)(i) was not triggered. Terry v. Commonwealth, 332 S.W.3d 56, 2010 Ky. LEXIS 255 (Ky. 2010).
24. Failure to Object.
Where the attorney for the Commonwealth thought that certain reports were not discoverable under subsection (2) of this Rule or RCr 7.26, the attorney's failure to object at the time the discovery motion was made waived a collateral attack. Mounce v. Commonwealth, 795 S.W.2d 375, 1990 Ky. LEXIS 71 (Ky. 1990).
25. Identity of Informants.
The prosecution's failure to disclose the identity of a witness in a murder trial did not result in any prejudicial or reversible error, because an informant is one who furnishes law enforcement officials with information of legal violations and under such a definition, the witness, a fellow inmate of defendant, was not an informant. Epperson v. Commonwealth, 809 S.W.2d 835, 1990 Ky. LEXIS 105 (Ky. 1990), cert. denied, Hodge v. Kentucky, 502 U.S. 1037, 112 S. Ct. 885, 116 L. Ed. 2d 789, 1992 U.S. LEXIS 60, 60 U.S.L.W. 3478 (1992), cert. denied, Epperson v. Kentucky, 502 U.S. 1065, 112 S. Ct. 955, 117 L. Ed. 2d 122, 1992 U.S. LEXIS 393, 60 U.S.L.W. 3499 (1992).
Trial court acted within its discretion by permitting a confidential informant to testify because no discovery violation occurred, as the Commonwealth of Kentucky provided information about the informant's agreement with the Commonwealth on the day before trial. No prejudice resulted from the late discovery because defense counsel cross-examined both the police detectives and the informant regarding the disclosed material effectively during trial. Muchrison v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 117 (Ky. Ct. App. 2016).
26. Self Incrimination.
The requirement of subsection (3)(B)(ii) of this Rule that a defendant submit to examination by a mental health professional employed by the Commonwealth does not violate defendant's right against self-incrimination since such rule also insures that defendant's rights will be protected by providing that no statement made by defendant in the course of the examination is admissible into evidence; nor does it violate defendant's Sixth Amendment rights, since defense counsel will have advance notice of the examination and an opportunity to consult with him before the examination occurs. Coffey v. Messer, 945 S.W.2d 944, 1997 Ky. LEXIS 62 (Ky. 1997).
Claiming that another was responsible for a crime does not constitute an incriminating statement so as to fall under the guise of subsection (1). Mathews v. Commonwealth, 997 S.W.2d 449, 1999 Ky. LEXIS 41 (Ky. 1999), review or rehearing denied, 1999 Ky. LEXIS 97 (Ky. 1999), overruled in part, 58 S.W.3d 879, 2001 Ky. LEXIS 178 (Ky. 2001), overruled in part, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
RCr 7.24(3)(A)(1) did not require defendant to produce expert reports that were not in existence for production to the Commonwealth as RCr 7.24(3)(A)(1)'s plain terms did not require defendant to generate such reports; to require defendant to generate such reports would result in overreaching discovery orders, from which defendant was protected by the Fifth, Sixth, and Fourteenth Amendments to the United States Constitution and Ky. Const. § 11, and would violate defendant's right against self-incrimination. Commonwealth v. Nichols, 280 S.W.3d 39, 2009 Ky. LEXIS 75 (Ky. 2009).
27. Continuance or Mistrial.
A continuance or mistrial under RCr 7.24 was not required when the prosecution violated discovery orders by failing to name all persons present at the time of the charged drug trafficking offense since defense counsel did not use its available opportunity to interview one of the men who was present, once his identity was revealed, in order to determine whether he could offer exculpatory evidence. Weaver v. Commonwealth, 955 S.W.2d 722, 1997 Ky. LEXIS 136, 67 A.L.R.5th 691 (Ky. 1997).
Continuance was required when the Commonwealth delayed production of the police “pool” car log until moments before trial began because it was prejudicial to defendant not to be able to investigate the “pool” car's use log for potentially presenting evidence that prior occupants of the “pool” car left the drugs inside; officer's statement that he routinely checked his patrol or pool cars for any weapons or drugs was not conclusive evidence that the officer properly checked the pool car at issue in the instant case. Wilson v. Commonwealth, 388 S.W.3d 127, 2012 Ky. App. LEXIS 281 (Ky. Ct. App. 2012).
28. Mental Examination.
Trial court correctly ordered a psychological examination of defendant who pled guilty to capital murder before sentencing where the defendant's mental retardation claim went to the level of his culpability. Woodall v. Commonwealth, 63 S.W.3d 104, 2001 Ky. LEXIS 142 (Ky. 2001), cert. denied, Woodall v. Kentucky, 537 U.S. 835, 123 S. Ct. 145, 154 L. Ed. 2d 54, 2002 U.S. LEXIS 6199, 71 U.S.L.W. 3236 (2002).
Although CR 35.01 provides no protections for a criminal defendant's Fifth Amendment rights, it can be applied in criminal cases if the trial court imposes on it the protective template from RCr 7.24(3)(B)(ii). Rule 7.24(3)(B)(ii) reasonably restricts the scope and use of evidence obtained from an independent mental examination in a way that protects a defendant's privilege against self incrimination. Powell v. Graham, 185 S.W.3d 624, 2006 Ky. LEXIS 46 (Ky. 2006).
RCr 7.24(3)(B)(ii) is applicable only when a defendant intends to offer evidence that directly bears on the issues of guilt or punishment, not in a situation where evidence of the defendant's mental instability relates to whether other evidence is to be barred from trial and, therefore, has only a tangential bearing on guilt. Powell v. Graham, 185 S.W.3d 624, 2006 Ky. LEXIS 46 (Ky. 2006).
Psychiatric evaluation, ordered by the court upon notice by a defendant of his intent to assert mental illness as a defense to the crimes he is charged with committing, is not a “critical stage” in the procedural system giving rise to a constitutional necessity for the presence of counsel under Ky. Const. § 11 or the Sixth Amendment. Cain v. Abramson, 220 S.W.3d 276, 2007 Ky. LEXIS 9 (Ky. 2007), rehearing denied, 2007 Ky. LEXIS 120 (Ky. 2007).
Defendant who challenged the trial court's denial of his request to have counsel present during his psychiatric evaluation was not entitled to a writ of prohibition, because the procedural safeguards of RCr 7.24(3)(B)(ii) provided the protection to his Fifth Amendment right not to incriminate himself that he sought by means of a writ. Cain v. Abramson, 220 S.W.3d 276, 2007 Ky. LEXIS 9 (Ky. 2007), rehearing denied, 2007 Ky. LEXIS 120 (Ky. 2007).
29. Discovery Prior to Probation Hearing Not Required.
Due process did not require the Commonwealth to furnish discovery prior to a probation revocation hearing, as none of the information sought by defendant was of such a nature that he could be unable to challenge the Commonwealth's proof. Robinson v. Commonwealth, 86 S.W.3d 54, 2002 Ky. App. LEXIS 2070 (Ky. Ct. App. 2002), substituted opinion, 2002 Ky. App. LEXIS 2160 (Ky. Ct. App. 2002).
30. Harmless Error.
While the trial court erred in allowing the Commonwealth to skirt providing discovery under this rule, by designating a doctor as a “fact witness,” and then letting him render expert opinions on the stand, the error was harmless as the admissible portion of the doctor's testimony provided ample evidence of the seriousness of the victim's injuries. McDaniel v. Commonwealth, 415 S.W.3d 643,  2013 Ky. LEXIS 645 (Ky. 2013).
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Rule 7.26.  Demands for production of statement and reports.
Text
(1)  Except for good cause shown, not later than forty-eight (48) hours prior to trial, the attorney for the Commonwealth shall produce all statements of any witness in the form of a document or recording in its possession which relates to the subject matter of the witness's testimony and which (a) has been signed or initialed by the witness or (b) is or purports to be a substantially verbatim statement made by the witness. Such statement shall be made available for examination and use by the defendant.
(2)  If the Commonwealth claims that a statement to be produced under this Rule 7.26 does not relate to the subject-matter of the witness's testimony, the court shall examine the statement privately and, before making it available for examination and use by the defendant, excise the portions that do not so relate. The entire text of the statement shall be sealed and preserved in the records of the court to be made available to the appellate court in the event of an appeal by the defendant.
History
(Adopted September 23, 1964, effective January 1, 1965; amended June 12, 1981, July 13, 1981, and August 24, 1981, effective September 1, 1981; amended July 5, 1985, effective January 1, 1986; amended November 22, 1996, effective January 1, 1997.)
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NOTES TO DECISIONS

 	1. 	Purpose of Amendment.
 	2. 	Construction.
 	3. 	Statement Reduced to Writing.
 	4. 	Inspection.
 	5. 	Reports.
 	6. 	Notes Used by Witness.
 	7. 	Prejudice.
 	8. 	Exculpatory Evidence.
 	9. 	Credibility of Witnesses.
 	10. 	Failure to Comply.
 	11. 	Destruction by Prosecutor.
 	12. 	Failure to Object.
 	13. 	Open File Policy.
 	14. 	Identity of Informants.
 	15. 	Imputed Knowledge.
 	16. 	Request Necessary.
 	17. 	Suppression Not Warranted.
1. Purpose of Amendment.
The objective of the 1981 amendment of the first sentence of this rule was to allow defense counsel a reasonable opportunity to inspect previous statements made by a prosecution witness without interrupting the trial in order to do so. Wright v. Commonwealth, 637 S.W.2d 635, 1982 Ky. LEXIS 283 (Ky. 1982).
2. Construction.
Though it may be that in a technical sense a witness is not “called” until a bailiff calls him to the witness stand, the common-sense construction of the rule is that if the commonwealth intends to use a witness and the defense seeks access to his recorded statements it is within the trial court's sound discretion whether to allow it prior to the trial, subject of course to the limitations provided in subsections (1) and (2) of this rule. Wright v. Commonwealth, 637 S.W.2d 635, 1982 Ky. LEXIS 283 (Ky. 1982).
3. Statement Reduced to Writing.
Where a Commonwealth witness has made a statement that has been reduced to writing, the defendant is entitled to having the writing put in evidence as provided under this rule. Lynch v. Commonwealth, 472 S.W.2d 263, 1971 Ky. LEXIS 188 (Ky. 1971).
Diagrams which were created during police interviews with eyewitnesses fell within the scope of the rule since they were witness statements in documentary form that were in the possession of the Commonwealth and they were related to the subject matter of the witnesses' testimony and were signed by the witnesses. Gosser v. Commonwealth, 31 S.W.3d 897, 2000 Ky. LEXIS 158 (Ky. 2000).
4. Inspection.
Where the defendant made no request for any discovery permitted by the rules, and there was no limitation that the prosecution suppressed any evidence nor was it shown or claimed that the prosecution had any statement of the accused, the court did not err in refusing to allow the defendant examination of records in possession of the Commonwealth's attorney or the police department. Davis v. Commonwealth, 463 S.W.2d 133, 1970 Ky. LEXIS 658 (Ky. 1970).
Where witness testified that photographs she mistakenly identified were not a good likeness of defendant and defendant moved for their production, such photographs, which had material value and would have been subject to pretrial discovery under RCr 7.24(2), had defendants been aware of their existence and materiality, should have been produced for inspection and use in cross-examining the witness after it became evident from her testimony they had an important bearing on the accuracy of her identification. Pankey v. Commonwealth, 485 S.W.2d 513, 1972 Ky. LEXIS 138 (Ky. 1972).
In a prosecution defendant was entitled to inspection and use of a police officer's memorandum to the extent it related to the officer's testimony, where the officer had submitted the memorandum as evidence to his superior officer who placed it in an envelope which was then signed by the officer and sealed. Gaston v. Commonwealth, 533 S.W.2d 533, 1976 Ky. LEXIS 114 (Ky. 1976).
Where state Supreme Court had previously resolved all claims of error against appellant, except question of whether denial of right to inspect “evidence letter” prepared by a police officer was prejudicial, proper remedy for the appellant upon reinstatement of the judgment was to appeal from the order of reinstatement. Gaston v. Commonwealth, 545 S.W.2d 941, 1977 Ky. LEXIS 392 (Ky. 1977).
Under this rule, defendant was not entitled to disclosure of any and all information that could be used for the possible impeachment of commonwealth witnesses as this rule provides for such information to be made available to a defendant after, and only after, the witness has been called by the commonwealth. Moore v. Commonwealth, 634 S.W.2d 426, 1982 Ky. LEXIS 264 (Ky. 1982).
This rule was enacted for the purpose of allowing defense counsel a reasonable opportunity to inspect previous statements by a witness before the witness is called, and to enable counsel an opportunity to fully cross-examine the witness concerning any contradictory statements made by him. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
5. Reports.
Where witness' signed statement was furnished and there was no showing that the Commonwealth had in its possession any signed or substantially verbatim statement other than the one furnished, the failure to require production of police reports not purporting to contain substantially verbatim statements of the witness was not erroneous. Pankey v. Commonwealth, 485 S.W.2d 513, 1972 Ky. LEXIS 138 (Ky. 1972).
While the work products of investigating law officers are expressly excluded in pretrial discovery by RCr 7.24, no similar exclusion is contained in this rule which evinces the intent that the exclusion does not apply to discovery after the witness has testified. Le Grande v. Commonwealth, 494 S.W.2d 726, 1973 Ky. LEXIS 456 (Ky. 1973).
This rule governing production at trial of statements or reports of witnesses concerning matters about which they have testified, applies with equal force to investigative reports of police officers and the failure of the trial court to compel the production of such reports was error. Maynard v. Commonwealth, 497 S.W.2d 567, 1973 Ky. LEXIS 357 (Ky. 1973).
Trial court committed reversible error when it denied defendant's motion to turn over 65 pages of notes used by a state's witness at trial and instead directed only those pages referred to in direct examination be turned over to the defense. Roach v. Commonwealth, 507 S.W.2d 154, 1974 Ky. LEXIS 666 (Ky. 1974).
Where an Indiana police report was in the possession of Indiana authorities, this rule did not apply. Moore v. Commonwealth, 569 S.W.2d 150, 1978 Ky. LEXIS 381 (Ky. 1978).
Where trial judge examined prosecutor's transcription of tape recordings of his notes and memoranda in order to determine whether they contained any discoverable material, denial of defendant's request to examine such transcript was proper. Hendley v. Commonwealth, 573 S.W.2d 662, 1978 Ky. LEXIS 416 (Ky. 1978).
This rule is not applicable in every situation and there was no reversible error committed by the trial court by failing to order the production of notes or memoranda of an FBI agent concerning a conversation with an informant whose tip led to the defendant's arrest for robbery. Mann v. Commonwealth, 561 S.W.2d 335, 1978 Ky. App. LEXIS 463 (Ky. Ct. App. 1978).
Case law makes clear that law enforcement officer's investigative reports are within the purview of this rule and that there is no generic work product exception for such investigative reports; accordingly, the trial court was clearly in error in denying the defendant's motion for production of a detective's written investigation report, which was prepared and signed by the detective and which clearly related to the subject matter of his testimony. Haynes v. Commonwealth, 657 S.W.2d 948, 1983 Ky. LEXIS 283 (Ky. 1983).
Although it was error for the trial court to deny the defendant access to a detective's police report, this error was not prejudicial since the evidence in the police report added nothing to the statements made by the police officers at trial, and since the report would not have established some other facts which might reasonably have altered the verdict. Haynes v. Commonwealth, 657 S.W.2d 948, 1983 Ky. LEXIS 283 (Ky. 1983).
The trial court, in a prosecution for the cultivation of marijuana, did not err by overruling the defendant's motion under this rule to examine and review the official report of the detective who investigated the crime, where there was nothing in the report which the defendant did not already have or know. McRay v. Commonwealth, 675 S.W.2d 397, 1984 Ky. App. LEXIS 458 (Ky. Ct. App. 1984).
The prosecution is not required by RCr 7.26(1) to provide to the defense evidence which a police officer omitted from his written report because he did not recognize it as relevant to a crime being investigated; and, the rule does not give the court authority to limit the officer's testimony to his written statement. A dissenting opinion would hold that RCr 7.26(9) gives the trial judge authority to correct the omission. Yates v. Commonwealth, 958 S.W.2d 306, 1997 Ky. LEXIS 151 (Ky. 1997).
RCr P. 7.26 was not violated, even though a witness testified that she was interviewed twice and conveyed information to an officer that the defense was not aware of, because the trial court found that all written statements were made available to defense counsel; the witness was not required to confine her testimony to the four corners of her written statement. Hall v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 204 (Ky. Ct. App. 2011).
6. Notes Used by Witness.
Where there was nothing in the record to show that the notes a witness used at trial were either in the form of a statement signed or initialed by him or purported to be a verbatim statement made by him, this rule did not apply and a trial court properly refused an accused's request to inspect them. Delaney v. Commonwealth, 520 S.W.2d 747, 1975 Ky. LEXIS 172 (Ky. 1975).
7. Prejudice.
Failure to comply with this rule does not require automatic and absolute reversal. Some prejudice must be found; otherwise, the error, if any, is harmless. McRay v. Commonwealth, 675 S.W.2d 397, 1984 Ky. App. LEXIS 458 (Ky. Ct. App. 1984).
While witness's statement was not furnished before his direct examination, it was produced before his cross-examination by defense counsel. The trial court permitted defense counsel time to examine the statement in order to prepare himself for cross-examination. Moreover, counsel did in fact utilize the statement apparently fully and effectively during his cross-examination of the witness, and accordingly, there was found no obvious prejudice to the defendant's case because of the Commonwealth's failure to fully comply with this rule in providing witness's statement. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
In a drug case, a discovery violation under RCr 7.26(1) was harmless error, absent a showing of prejudice. Beaty v. Commonwealth, 125 S.W.3d 196, 2003 Ky. LEXIS 232 (Ky. 2003), rehearing denied, 2004 Ky. LEXIS 53 (Ky. 2004).
8. Exculpatory Evidence.
Faced with a discovery order that required the commonwealth to disclose any and all evidence or information in the possession of the commonwealth which related to the alleged crimes, which might have tended to exculpate the defendant, or which might have been necessary to prevent unfair surprise, the prosecutor had a good faith duty to disclose what appeared to be exculpatory evidence; information which affected the credibility of prosecution witnesses clearly fell within the category of exculpatory evidence. Rolli v. Commonwealth, 678 S.W.2d 800, 1984 Ky. App. LEXIS 598 (Ky. Ct. App. 1984).
9. Credibility of Witnesses.
Faced with a discovery order that required the commonwealth to disclose any and all evidence or information in the possession of the commonwealth which related to the alleged crimes, which might have tended to exculpate the defendant, or which might have been necessary to prevent unfair surprise, the prosecutor had a good faith duty to disclose what appeared to be exculpatory evidence; information which affected the credibility of prosecution witnesses clearly fell within the category of exculpatory evidence. Rolli v. Commonwealth, 678 S.W.2d 800, 1984 Ky. App. LEXIS 598 (Ky. Ct. App. 1984).
10. Failure to Comply.
Failure to comply with this rule does not require automatic and absolute reversal. Some prejudice must be found; otherwise, the error, if any, is harmless. McRay v. Commonwealth, 675 S.W.2d 397, 1984 Ky. App. LEXIS 458 (Ky. Ct. App. 1984).
Where the murder was shrouded in mystery and the question of guilt hung in the balance, it would not do to permit the possibility that victory was obtained by ambush and surprise, even if the mistake by the commonwealth in not producing the name and address of its witness was not “malicious.” The system cannot tolerate “a cat and mouse game whereby the commonwealth is permitted to withhold important information requested by the accused.” Barnett v. Commonwealth, 763 S.W.2d 119, 1988 Ky. LEXIS 84 (Ky. 1988).
Failure to comply with this rule does not require automatic and absolute reversal; some prejudice must be found; otherwise, the error, if any, is harmless, and this rule is equally true for a failure to comply with an open file discovery agreement. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
The failure of the Commonwealth to provide defendant the written statement of witness before he was called to testify was clearly error, and the trial court also committed error in not compelling the production of such statement. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
Because evidence that the victim sustained a physical injury was critical to the defense's trial preparation, the failure to provide defendant with a police report showing injury to the victim, as required by RCr 7.26(1), was prejudicial; consequently, pursuant to RCr 7.24(9), defendant was entitled to a new trial. Akers v. Commonwealth, 172 S.W.3d 414, 2005 Ky. LEXIS 280 (Ky. 2005).
11. Destruction by Prosecutor.
Where, in prosecution for murder, the prosecutor made such notes from the tape-recorded interviews of the prospective witness as would assist him in using these persons as witnesses for the prosecution, and then destroyed the tapes, so that these verbatim statements were not available for the defense at any point, this was misconduct of constitutional proportions and warranted reversal; the verbatim tapes were the “best evidence” of the contents of the witnesses' statements and a summary made by the prosecutor before he destroyed them did not suffice. Sanborn v. Commonwealth, 754 S.W.2d 534, 1988 Ky. LEXIS 35 (Ky. 1988), overruled, State v. Moss, 2008 SD 64, 754 N.W.2d 626, 2008 S.D. LEXIS 89 (2008).
12. Failure to Object.
Where the attorney for the Commonwealth thought that certain reports were not discoverable under RCr 7.24(2) or this Rule, the attorney's failure to object at the time the discovery motion was made waived a collateral attack. Mounce v. Commonwealth, 795 S.W.2d 375, 1990 Ky. LEXIS 71 (Ky. 1990).
13. Open File Policy.
When the state agrees to maintain an “open file” policy, thereby disclosing its evidence and theories to the defendant, it is obligated to adhere to that agreement. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990); Mounce v. Commonwealth, 795 S.W.2d 375, 1990 Ky. LEXIS 71 (Ky. 1990).
14. Identity of Informants.
The prosecution's failure to disclose the identity of a witness in a murder trial did not result in any prejudicial or reversible error, because an informant is one who furnishes law enforcement officials with information of legal violations and under such a definition, the witness, a fellow inmate of defendant, was not an informant. Epperson v. Commonwealth, 809 S.W.2d 835, 1990 Ky. LEXIS 105 (Ky. 1990), cert. denied, Hodge v. Kentucky, 502 U.S. 1037, 112 S. Ct. 885, 116 L. Ed. 2d 789, 1992 U.S. LEXIS 60, 60 U.S.L.W. 3478 (1992), cert. denied, Epperson v. Kentucky, 502 U.S. 1065, 112 S. Ct. 955, 117 L. Ed. 2d 122, 1992 U.S. LEXIS 393, 60 U.S.L.W. 3499 (1992).
15. Imputed Knowledge.
Although the Commonwealth's attorney stated that he had no taped statement by complaining witness, nor was he aware of any statements, where detective testified under oath during his cross-examination that he had a taped statement from witness, the knowledge of the detective was the knowledge of the Commonwealth. The Commonwealth's attorney should have advised the police that such evidence had to be produced, and he bore the same responsibility for producing the statement as would pertain if it were in his file. Anderson v. Commonwealth, 864 S.W.2d 909, 1993 Ky. LEXIS 150 (Ky. 1993).
16. Request Necessary.
Where the defendant made no request for any discovery permitted by the rules, and there was no limitation that the prosecution suppressed any evidence nor was it shown or claimed that the prosecution has any statement of the accused, the court did not err in refusing to allow the defendant examination of records in possession of the Commonwealth's attorney or the police department. Davis v. Commonwealth, 463 S.W.2d 133, 1970 Ky. LEXIS 658 (Ky. 1970).
17. Suppression Not Warranted.
Motion to suppress evidence was not warranted based on the unavailability of an arresting officer's in-car video tape where there was an unintentional technical failure of the police department; defendants were present during any statements, and they were free to make and recall any observations of the situation. There was no evidence of bad faith regarding the loss of the tape; however, defendants had the opportunity to prove their entitlement to a missing evidence instruction at trial. Bessinger v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 188 (Ky. Ct. App. 2014).
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VIII.
ARRAIGNMENT, PLEADINGS, AND MOTIONS
Rule 8.01.  Initial appearance after indictment or information. 
Rule 8.02.  Arraignment. 
Rule 8.03.  Pretrial procedure. 
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Rule 8.20.  Deadlines for motions, defenses, objections and requests; ruling on motions, defenses, objections and requests. 
Rule 8.22.  Hearing on motion. 
Rule 8.24.  Effect of determination. 
Rule 8.26.  Improper venue — Transfer. 
Rule 8.27.  Suppression of evidence. 
Rule 8.28.  Presence of defendant. 
Rule 8.29.  Misjoinder of offenses. 
Rule 8.30.  Separate counsel for defendants — When required. 
Rule 8.31.  Separate trials. 
Rule 8.32.  Transfer from the circuit or district for plea and sentence. 
Rule 8.01.  Initial appearance after indictment or information.
Text
Within a reasonable time after service of the warrant or summons on the indictment or information, the judge shall proceed as provided in Rule 3.05 and shall also proceed with or set a time for arraignment.
History
(Adopted June 12, 1981, effective September 1, 1981; amended November 27, 2000, effective February 1, 2001.)
Rule 8.02.  Arraignment.
Text
Arraignment shall be conducted in open court and shall consist of reading or stating to the defendant the substance of the charge and calling upon the defendant to plead in response to it. Defendants who are jointly charged may be arraigned separately or together, in the discretion of the court.
History
(Amended September 16, 1966, effective January 1, 1967; amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

NOTES TO DECISIONS
1. Arraignment.
An arraignment was the reading of the indictment by the clerk to the defendant and asking him if he pled guilty or not guilty to the indictment. Goodwin v. Commonwealth, 214 Ky. 422, 283 S.W. 420, 1926 Ky. LEXIS 358 (Ky. 1926) (decided under prior law).
The purpose and necessity of an arraignment was to fix the identity of the accused, to inform him of nature of the charge preferred against him, and to give him opportunity to plead thereto. Dunn v. Commonwealth, 350 S.W.2d 709, 1961 Ky. LEXIS 130 (Ky. 1961) (decided under prior law).
Under Commonwealth law, the arraignment is the time the defendant is called upon to plead to the charge. Collins v. Commonwealth, 433 S.W.2d 663, 1968 Ky. LEXIS 290 (Ky. 1968).
2. — Time.
If the indictment was read to the defendant and his plea entered at any time before the Commonwealth closed its evidence it was sufficient. Galloway v. Commonwealth, 11 Ky. Op. 951, 4 Ky. L. Rptr. 720, 5 Ky. L. Rptr. 213, 1883 Ky. LEXIS 359 (Ky. 1883) (decided under prior law).
Neither were defendant's rights prejudiced nor was he put twice in jeopardy where he was indicted for murder and jurors were selected and sworn to try the issue of guilty or not guilty before defendant entered plea and one witness was sworn, heard and cross-examined before court called upon him to plead, arraigned him or called upon him to waive the arraignment but court then caused him to be arraigned and upon his refusal to plead entered a plea of not guilty for him, reswore the jurors and witness and proceeded until the trial was concluded. Disney v. Commonwealth, 5 S.W. 360, 9 Ky. L. Rptr. 413 (1887) (decided under prior law).
Where, after jury was sworn and some testimony heard, it was remembered that indictment had not been read and no plea entered for defendant and the Commonwealth's attorney thereupon, by leave of court, and in the presence of defendant and his counsel, read the indictment to the jury and after reading it turned toward the defendant and his attorneys and asked what the plea was, there was a waiver by defendant of the irregularity in the proceedings of the court by his attorney's answer of “not guilty” and the attorney's consent that the testimony which had been given be considered without being reintroduced. Utterback v. Commonwealth, 105 Ky. 723, 49 S.W. 479, 20 Ky. L. Rptr. 1515, 1899 Ky. LEXIS 259 (Ky. 1899) (decided under prior law).
Defendant could not have been prejudiced by the mode of procedure followed by the court where the indictment was read by the Commonwealth's attorney to the jury in the presence and hearing of the defendant at the inception of the trial and there was no objection made by defendant to the mode of procedure, and he through counsel made a full statement of the facts on which he relied for acquittal, thus joining issue with the Commonwealth, the plea to that extent being oral. Goodwin v. Commonwealth, 214 Ky. 422, 283 S.W. 420, 1926 Ky. LEXIS 358 (Ky. 1926) (decided under prior law).
There was no error in procedure where in trial for unlawful conversion, after the jury had been accepted but before any evidence was introduced, defendant's counsel informed the court that formal arraignment had not been waived and the court then arraigned defendant. Vinson v. Commonwealth, 248 S.W.2d 430, 1952 Ky. LEXIS 746 (Ky. 1952) (decided under prior law).
An arraignment may not occur until an indictment or information has issued. Carson v. Commonwealth, 382 S.W.2d 85, 1964 Ky. LEXIS 334 (Ky. 1964), cert. denied, Carson v. Kentucky, 380 U.S. 938, 85 S. Ct. 949, 13 L. Ed. 2d 825, 1965 U.S. LEXIS 1727 (1965).
3. — Reading the Indictment.
It was to be presumed that the defendant had been arraigned or had waived arraignment since he had previously entered a plea of guilty and if he did not have indictment read to him, he waived its reading and was chargeable with knowledge of its contents. Holt v. Commonwealth, 310 S.W.2d 40, 1957 Ky. LEXIS 153 (Ky. 1957), cert. denied, Holt v. Kentucky, 357 U.S. 909, 78 S. Ct. 1154, 2 L. Ed. 2d 1158, 1958 U.S. LEXIS 902 (1958) (decided under prior law).
While under this rule a defendant is entitled to a true copy of the indictment against him, a defendant who is represented by retained counsel at his arraignment on October 12, 1966 and waived reading of the indictment relying on an unofficial and erroneous copy obtained from the office of the Commonwealth's attorney, there was no denial of due process in refusing to grant a continuance on the ground that the copy of the indictment was different than the one on which he was being prosecuted when the case was called to trial on January 16, 1967. Brown v. Commonwealth, 422 S.W.2d 715, 1967 Ky. LEXIS 43 (Ky. 1967).
Where the requirement of the rule that the defendant be given a copy of the indictment before being required to plead was deleted by amendment prior to the time the crime was committed, no prejudicial error was committed by failure to provide the defendant a copy of the indictment prior to pleading. Flannery v. Commonwealth, 443 S.W.2d 638, 1969 Ky. LEXIS 249 (Ky. 1969).
4. — Video Arraignment.
The language of this rule and Rule 8.28 is broad enough to accommodate the use of video proceedings at arraignment since (1) closed circuit video technology operates as the functional equivalent of an in-court arraignment, as both the defendant and the judge can see and hear each other, and (2) the requirement that the arraignment be held in open court is satisfied because a television monitor allows any member of the general public present in the courtroom to observe the proceedings. Commonwealth v. Ingram, 46 S.W.3d 569, 2001 Ky. LEXIS 53 (Ky. 2001), modified and reh'g denied, 2001 Ky. LEXIS 121 (Ky. June 14, 2001).
Defendants' arraignments by closed circuit television did not violate RCr 8.02, 8.28, Fayette Cir. Ct., Ky., R. 8, or defendants' constitutional rights to due process and equal protection. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
5. — Felony Cases.
The arraignment of the defendant could not under the statute be dispensed with, in a trial for felony, without the defendant's consent. Hendrickson v. Commonwealth, 64 S.W. 954, 23 Ky. L. Rptr. 1191 (1901) (decided under prior law).
6. — New Trial.
After judgment was set aside and new trial began without a new charge being brought against defendant, another arraignment would have been nothing more than a meaningless gesture where defendant at his first arraignment identified himself, learned the nature of the accusation and entered a plea of guilty. Dunn v. Commonwealth, 350 S.W.2d 709, 1961 Ky. LEXIS 130 (Ky. 1961) (decided under prior law).
7. — Codefendant in Handcuffs.
Defendant was not prejudiced by reason of his codefendant being in shackles and handcuffs at the time they were called to answer to indictment. Dennison v. Commonwealth, 259 S.W.2d 454, 1953 Ky. LEXIS 952 (Ky. 1953) (decided under prior law).
8. — Failure.
Where record did not show that the defendant was arraigned it was presumed that the procedure was dispensed with by the defendant's consent and where case was called for trial and he sought and was granted a continuance until the next day at which time he filed a motion to set aside the indictment it was too late since defendant had waived his right to question the indictment because of technical invalidities in the procedure. Parsons v. Commonwealth, 285 Ky. 472, 148 S.W.2d 301, 1940 Ky. LEXIS 608 (Ky. 1941) (decided under prior law).
Where record failed to show that defendant was not arraigned, it would be presumed that that procedure was dispensed with by defendant's consent. Gross v. Commonwealth, 308 Ky. 682, 215 S.W.2d 571, 1948 Ky. LEXIS 1018 (Ky. 1948) (decided under prior law).
Where there was nothing in the record tending to indicate that defendant was not arraigned and motion and grounds for new trial did not assign as grounds any failure in that respect, judgment was not reversible on ground that defendant was not properly arraigned since it was manifest from the entire record that an issue was made and that defendant had a fair and impartial trial after defendant had plead guilty and jury was duly impaneled and sworn. Gross v. Commonwealth, 308 Ky. 682, 215 S.W.2d 571, 1948 Ky. LEXIS 1018 (Ky. 1948) (decided under prior law).
Where defendant was present for trial and represented by counsel and indictment was read to jury by Commonwealth's attorney, the failure to formally arraign defendant was waived in the absence of an objection by him. Cravens v. Commonwealth, 262 S.W.2d 466, 1953 Ky. LEXIS 1100 (Ky. 1953) (decided under prior law).
Defendant's convictions on two counts of first-degree criminal mischief, which were contained in a superseding indictment, were vacated because defendant was never arraigned on the superseding indictment. Terry v. Commonwealth, 253 S.W.3d 466, 2007 Ky. LEXIS 268 (Ky. 2007), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 256 (Ky. June 19, 2008).
Although defendant was never arraigned on a superseding indictment, the court was not required to vacate his convictions for crimes that were included in the original indictment. The changes made regarding those crimes were not material and defendant failed to specifically show any prejudice that defendant suffered as a result of not being rearraigned on the charges that were amended by the superseding indictment. Terry v. Commonwealth, 253 S.W.3d 466, 2007 Ky. LEXIS 268 (Ky. 2007), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 256 (Ky. June 19, 2008).
Rule 8.03.  Pretrial procedure.
Text
At any time after the filing of the indictment or information the court on motion of any party or on its own motion may order counsel for all parties to appear before it for one or more conferences to consider such matters as will promote a fair and expeditious trial. At the conclusion of a conference the court shall prepare and file an order noting the matters agreed upon. This rule shall not be invoked in the case of a defendant who is not represented by counsel.
History
(Adopted September 23, 1964, effective January 1, 1965; amended June 12, 1981, effective September 1, 1981.)
Annotations

Compiler's Notes.
This rule was formerly compiled as RCr 9.08.
NOTES TO DECISIONS
1. Witnesses.
District court's order compelling the Commonwealth to produce the arresting officer exceeded what RCr P. 7.24 and 8.03 allowed, because the district court's order clearly compelled attendance for discovery. Commonwealth v. Peters, 353 S.W.3d 592, 2011 Ky. LEXIS 140 (Ky. 2011).
Rule 8.04.  Pretrial Diversion.
Text
(1)  Generally.  The attorney for the Commonwealth and the defendant may agree, subject to the approval of the trial court, that the prosecution will be suspended for a specified period after which it will be dismissed on the condition that the defendant not commit a crime during that period, or other conditions agreed upon by the parties. The agreement (or any mutually agreed upon subsequent modifications to the agreement) must be in writing and signed by the parties.
(2)  Limitations on agreements.  The agreement may not specify a period longer than could be imposed upon probation after conviction of the crime charged. The agreement may include conditions that could be imposed upon probation.
(3)  Filing of agreement; release.  Promptly after the agreement is made, the Attorney for the Commonwealth shall file the agreement together with a statement that pursuant to the agreement the prosecution is suspended for a period specified in the statement. Upon this filing and approval by the trial court, the defendant must be released from custody on the charges for which diversion is granted.
(4)  Termination of agreement; resumption of prosecution. 
 	(a)  The defendant may unilaterally terminate this agreement by filing a written notice of termination. Upon filing of the notice of termination, the prosecution may resume as if there had been no agreement.
 	(b)  The court may order the agreement terminated and the prosecution resumed if, prior to completion of the agreement by the defendant, the court finds at a hearing the existence of one of the following:
 		(i)  Either party misrepresented material facts affecting the agreement;
 		(ii)  The defendant has committed a material violation of the agreement or has failed to complete the terms of the agreement.
(5)  Termination of the agreement; automatic dismissal.  Upon the expiration of the period of suspension of prosecution and upon the completion of the agreement and where there is no motion by the Attorney for the Commonwealth to terminate the agreement upon any grounds permitted under this Rule, the indictment, complaint or charges which are the subject matter of the agreement shall be dismissed with prejudice. In the event that there may be a pending motion by the Commonwealth to terminate the agreement, if the Court shall rule that the motion be denied, then upon entry of said order the indictment, complaint or charges shall be dismissed with prejudice.
History
(Adopted effective January 1, 1999.)
Annotations

Cited: Gibson v. State, 291 S.W.3d 686, 2009 Ky. LEXIS 155 (Ky. 2009); Ballard v. Commonwealth, 320 S.W.3d 69,  2010 Ky. LEXIS 206 (Ky. 2010).
NOTES TO DECISIONS

 	1. 	Expungement.
 	2. 	Jurisdiction of Trial Court.
1. Expungement.
Defendant's record was properly expunged under KRS 431.076 after he successfully completed a felony diversion program because the trial court properly dismissed the charge against defendant with prejudice under RCr 8.04(5), as opposed to KRS 533.258(1); segregation of defendant's records under KRS 17.142, in contrast to expungement, was not appropriate based on the plea agreement and the legislative intent behind KRS 533.258(2)Commonwealth v. Shouse, 183 S.W.3d 204, 2006 Ky. App. LEXIS 11 (Ky. Ct. App. 2006).
2. Jurisdiction of Trial Court.
Court of appeals did not err in concluding that a trial court retained jurisdiction to consider the Commonwealth's motion to remove defendant from diversion as the order of diversion did not fully dispose of any criminal charges but merely memorialized an agreement that existed between the Commonwealth and the defendant and halted prosecution between admission of guilt and imposition of sentence. Since neither of the circumstances extinguishing the trial court's jurisdiction occurred, jurisdiction was not extinguished, and the trial court retained jurisdiction over defendant's underlying criminal charges, including authority to consider the Commonwealth's motion to revoke the diversion agreement. Ballard v. Commonwealth, 320 S.W.3d 69,  2010 Ky. LEXIS 206 (Ky. 2010).
Rule 8.06.  Incapacity to stand trial.
Text
If upon arraignment or during the proceedings there are reasonable grounds to believe that the defendant lacks the capacity to appreciate the nature and consequences of the proceedings against him or her, or to participate rationally in his or her defense, all proceedings shall be postponed until the issue of incapacity is determined as provided by KRS 504.100.
History
(Amended June 12, 1981 and August 24, 1981, effective September 1, 1981; amended June 30, 1986, effective January 1, 1987; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cross-References.
Mental disease or defect, proceedings under Penal Code, KRS 504.020 to 504.050.
Kentucky Law Journal.
Ausness, The Identification of Incompetent Defendants: Separating Those Unfit for Adversary Combat from Those Who Are Fit, 66 Ky. L.J. 666 (1977-1978).
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Opinions of Attorney General. Where defendant who was indicted for the murder of his wife was committed to a state hospital for 60-days' observation pursuant to KRS 202.040 (repealed) and 202.100 (repealed) because of suspected mental illness and released, the court should hold a hearing to determine the competency of such defendant to stand trial and the fact that he has previously been committed to a mental institution provides a reasonable basis for believing that he may be insane. OAG 76-759.
Cited:  Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972); Henley v. Commonwealth, 621 S.W.2d 906, 1981 Ky. LEXIS 279 (Ky. 1981); Hopewell v. Commonwealth, 641 S.W.2d 744, 1982 Ky. LEXIS 312 (Ky. 1982); Buchanan v. Kentucky, 483 U.S. 402, 107 S. Ct. 2906, 97 L. Ed. 2d 336, 1987 U.S. LEXIS 2877 (1987); Goff v. Walker, 809 S.W.2d 698, 1991 Ky. LEXIS 8 (Ky. 1991); Quarels v. Commonwealth, 142 S.W.3d 73, 2004 Ky. LEXIS 186 (Ky. 2004).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Court's Discretion.
 	3. 	Prior Adjudications.
 	4. 	Hearing.
 		5. 	— Waiver.
 		6. 	— Time.
 		7. 	— Required.
 		8. 	— Reasonable Grounds.
 		9. 	— Continuance for Evaluation.
 	10. 	Instructions.
 	11. 	Trial After Release from Mental Hospital.
 	12. 	Test for Competence.
 	13. 	Due Process.
 	14. 	Time of Incompetence.
 	15. 	Penalty Phase of Trial.
 	16. 	Sentencing.
 	17. 	Death Penalty.
1. Application.
This rule and not KRS 210.360 now controls the procedure in the event there is any question as to the mental capacity of the defendant in a felony case. Copeland v. Commonwealth, 397 S.W.2d 59, 1965 Ky. LEXIS 60 (Ky. 1965).
The right of a prisoner whose sanity is in doubt is governed by this rule and not by KRS 210.360. Jones v. Commonwealth, 401 S.W.2d 68, 1966 Ky. LEXIS 404 (Ky. 1966).
District Court's finding that the defendant was incompetent and continuance of proceedings did not bar a county grand jury from indicting the defendant for robbery and a Circuit Court from conducting proceedings against the defendant after the dismissal of her trial for robbery in the District Court. Doss v. McDonald, 82 S.W.3d 867, 2002 Ky. LEXIS 151 (Ky. 2002).
Contrary to the claims of a defendant's whose criminal indictment was dismissed, a grand jury proceeding is not a proceeding subject to stay pending the determination of competency; the grand jury can proceed without that determination. Commonwealth v. Yelder, 88 S.W.3d 435, 2002 Ky. App. LEXIS 2161 (Ky. Ct. App. 2002).
2. Court's Discretion.
It is within trial judge's discretion to order a mental examination and where evidence demonstrated that defendant was fully able to comprehend the nature and consequences of the proceeding, recall detailed events and answer numerous questions relevant to his case, the trial judge did not err in determining that defendant was able to participate rationally in his own defense. Dye v. Commonwealth, 477 S.W.2d 805, 1972 Ky. LEXIS 371 (Ky. 1972).
Trial court did not abuse its discretion in overruling defendant's motion for a psychiatric examination after defendant was charged with indecent or immoral practices with a child under the age of 15 years (KRS 435.105 (repealed)). Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972), overruled, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985), overruled in part, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
This rule requires a “hearing,” if there are “reasonable grounds” to believe a defendant is insane, and if a hearing is held, the defendant has the right to examine the psychiatrist, but the trial judge has wide latitude in determining in the first instance whether or not to require that the accused be examined. Conley v. Commonwealth, 569 S.W.2d 682, 1978 Ky. App. LEXIS 562 (Ky. Ct. App. 1978).
This rule has the salutary provision that if at any stage of the proceeding the trial court has a doubt as to competency, there is an obligation to make an inquiry; however, this rule does not place upon the trial court a duty to hold hearing after hearing in the absence of some appearance of change in the defendant's condition since the ruling on competency. Necessarily the trial court has discretion in this respect, and there is no right to a continual succession of competency hearings in the absence of some new factor. Harston v. Commonwealth, 638 S.W.2d 700, 1982 Ky. LEXIS 292 (Ky. 1982).
Trial court did not err by finding that defendant was competent to stand trial because the State's expert's uncontroverted testimony established that defendant had the capacity to understand the nature and consequences of the proceedings against him and to participate rationally in his own defense. Barnett v. Commonwealth, 317 S.W.3d 49,  2010 Ky. LEXIS 118 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 229 (Ky. Aug. 26, 2010).
3. Prior Adjudications.
The words “until he be restored” did not require a restoration inquest before a person previously adjudged insane could be convicted of a crime. Commonwealth v. Strickland, 375 S.W.2d 701, 1964 Ky. LEXIS 430 (Ky. 1964).
From both a legal and practical standpoint, insanity adjudications of many years ago do not in themselves constitute substantial evidence that defendant was insane at the time of his trial; hence trial court did not commit error in refusing to vacate judgment. Wagner v. Commonwealth, 379 S.W.2d 731, 1964 Ky. LEXIS 256 (Ky. 1964).
4. Hearing.
Where defendant's defense to charge of murder was not guilty by reason of insanity, the trial court did not abuse its discretion in refusing him a sanity hearing especially in view of the appointment of a psychiatrist to examine the defendant and testify at the trial. Hopper v. Commonwealth, 371 S.W.2d 646, 1963 Ky. LEXIS 111 (Ky. 1963).
In the absence of a fair hearing by the court to determine the issue of defendant's mental capacity to plead or to defend himself, upon a showing in a subsequent RCr 11.42 proceeding that at the time he entered his plea or was tried he did not have sufficient mental competence to defend himself it would be incumbent on the court to set the conviction aside. Commonwealth v. Strickland, 375 S.W.2d 701, 1964 Ky. LEXIS 430 (Ky. 1964).
Whether a sanity hearing should be held rests in the sound discretion of the trial court. Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972), overruled, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985), overruled in part, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
Where two examining physicians refused to certify defendant was mentally ill, trial court had sufficient evidence that defendant's claim of incompetency did not warrant a continuance. Hicks v. Commonwealth, 488 S.W.2d 702, 1972 Ky. LEXIS 55 (Ky. 1972).
Where there was no showing of bizarre behavior on the defendant's part such as would direct the trial court's attention to a need for psychiatric examination and where the defendant's lawyer had a relatively long period of time to determine if there were any indications that he was not competent to stand trial, the trial court did not abuse its discretion in denying a postponement. Edwards v. Commonwealth, 500 S.W.2d 396, 1973 Ky. LEXIS 209 (Ky. 1973).
Where prior to her arraignment defendant was committed to a mental hospital and subsequently upon her release was committed to another mental hospital for the purpose of examining her competency to stand trial, and where a psychiatrist testified at trial that three days after the homicide defendant was suffering from acute psychotic reaction, the trial court denied defendant due process of law in not holding an evidentiary hearing on the question of her mental capacity. Via v. Commonwealth, 522 S.W.2d 848, 1975 Ky. LEXIS 140 (Ky. 1975).
Where the trial court, in its judgment of conviction, recommended that a defendant, immediately upon confinement, be given a psychiatric evaluation, it was clear that there were grounds for further inquiry into the defendant's mental state and the trial court erred in failing to comply with the requirements of this rule. Scott v. Commonwealth, 555 S.W.2d 623, 1977 Ky. App. LEXIS 797 (Ky. Ct. App. 1977).
The trial court did not err in failing to conduct a competency hearing where a psychiatric evaluation and report indicating competency was made to the court and the defendant's own testimony clearly established his competency. Mishler v. Commonwealth, 556 S.W.2d 676, 1977 Ky. LEXIS 525 (Ky. 1977).
Where a defendant was found competent to stand trial after undergoing psychiatric examination and did not exhibit any bizarre behavior during the course of the trial, there was a total absence of grounds to warrant the trial court in ordering a mental competency hearing. Green v. Commonwealth, 556 S.W.2d 684, 1977 Ky. LEXIS 527 (Ky. 1977).
Where a defendant was diagnosed as schizophrenic some 15 years prior to trial, but was found competent to stand trial by an examination conducted two weeks prior to trial, the court did not err in refusing to conduct a competency hearing. Huff v. Commonwealth, 560 S.W.2d 544, 1977 Ky. LEXIS 569 (Ky. 1977).
Where the defendant advised the trial judge that he suffered from psychotic schizophrenia, paranoid type, chronic, but no medical testimony was offered to support this allegation, although evidence showed the defendant did take medication daily to arrest his depressive attitude and he received social security medical benefits in the sum of $194.80 per month and where there was no testimony that the defendant at any time was violent or did anything unusual or bizarre other than to stay away from home and away from people for a week or so at a time, the trial court did not err in failing to hold an evidentiary hearing to determine defendant's competency. Dunn v. Commonwealth, 573 S.W.2d 651, 1978 Ky. LEXIS 414 (Ky. 1978).
An evidentiary hearing is not required in any and every case where one has been examined by a psychiatrist on a question of sanity to stand trial, especially when the result of the examination is negative and when no additional request is made for further examination on the same question, and when no additional request is made for a hearing. Conley v. Commonwealth, 569 S.W.2d 682, 1978 Ky. App. LEXIS 562 (Ky. Ct. App. 1978).
Where the trial court was not presented with a sufficient or reasonable doubt of defendant's mental competency to stand trial, no hearing as required by this rule was necessary. Moore v. Commonwealth, 597 S.W.2d 155, 1979 Ky. App. LEXIS 527 (Ky. Ct. App. 1979).
Where defendant suffered from brain damage, and any severe change in the physiology of his brain through severe emotion, alcohol, failure to take medicine or a concussion could render him insane, where defendant had been admitted to a state mental hospital eight times in the period prior to the murder of his former wife, where defendant had been removed from the courtroom during psychiatrist's testimony so that trial judge could not observe his demeanor and where trial judge had personally known defendant for 20 years, it was error for trial judge not to make specific findings as to defendant's competency to stand trial under this rule and instead to base his decision to let defendant stand trial on psychiatrist's report, which dealt only with defendant's insanity at the time of the crime, and to consider his knowledge of defendant from his long acquaintance; and upon remand the state must either afford defendant a retrospective hearing on competency or grant a new trial which must include a competency hearing. Pate v. Smith, 637 F.2d 1068, 1981 U.S. App. LEXIS 21140 (6th Cir. 1981).
This rule does not place on the trial judge a duty to hold hearing after hearing in the absence of some appearance of change in the defendant's condition since the ruling on competency. Pate v. Commonwealth, 769 S.W.2d 46, 1989 Ky. LEXIS 33 (Ky. 1989).
Where psychologist found, as a result of his evaluation, that defendant met the requirements of this Rule and that he was able to appreciate the nature and consequences of his actions and the expert had reasonable grounds to believe that defendant was competent, a second competency hearing was not required and, as a result, no cause was shown for a continuance. Crawford v. Commonwealth, 824 S.W.2d 847, 1992 Ky. LEXIS 29 (Ky. 1992).
Trial court had authority to accept the medical evidence presented in a competency hearing that he believed was the most credible and convincing and a finding that defendant was competent to stand trial was not error where it was supported by substantial evidence that consisted of testimony from one of the experts testifying at the competency hearing. Alley v. Commonwealth, 160 S.W.3d 736, 2005 Ky. LEXIS 138 (Ky. 2005).
5. — Waiver.
Where the question of capacity to stand trial was not called to the trial court's attention and no proof was offered which indicated that the trial court should have been aware of the alleged mental incapacity, it was not error for the trial court to fail to conduct a sanity hearing. Matthews v. Commonwealth, 468 S.W.2d 313, 1971 Ky. LEXIS 338 (Ky. 1971), cert. denied, 404 U.S. 966, 92 S. Ct. 341, 30 L. Ed. 2d 285, 1971 U.S. LEXIS 374 (1971).
Although failure to move for a hearing does not constitute a waiver if the facts raise a substantial doubt as to a defendant's competency, where the defendant apprised the court that he had spells of amnesia as a result of a head injury, such evidence did not amount to reasonable grounds to believe the defendant incapable of understanding the charges and participating rationally in his defense. Delay v. Commonwealth, 560 S.W.2d 823, 1977 Ky. App. LEXIS 884 (Ky. Ct. App. 1977), cert. denied, 436 U.S. 922, 98 S. Ct. 2273, 56 L. Ed. 2d 764, 1978 U.S. LEXIS 1962 (1978).
Where defendant did not raise the issue of competency before the trial court, and the question of his mental competency was not so obvious that the trial court could not fail to be aware of it, no error occurred when the trial court failed to hold a competency hearing. Gilbert v. Commonwealth, 575 S.W.2d 455, 1978 Ky. LEXIS 451 (Ky. 1978).
6. — Time.
Where the evidence is such as to create a sufficient doubt as to defendant's competency requiring further inquiry as to his mental responsibility for committing the crime charged, an inquiry should be made into the evidence at whatever stage of the proceedings such evidence is sought to be introduced and becomes available, even after the verdict and judgment, as bearing on defendant's competency and sanity. Noble v. Black, 539 F.2d 586, 1976 U.S. App. LEXIS 7877 (6th Cir. 1976), cert. denied, 429 U.S. 1105, 97 S. Ct. 1136, 51 L. Ed. 2d 557, 1977 U.S. LEXIS 817 (1977).
While RCr 8.06 contains the salutatory provision that a trial court has an obligation at any stage of the proceeding before it to inquire into a defendant's competence if any doubt existed about it, the rule necessarily contemplates that the trial court has discretion in applying it and the trial court did not abuse its discretion in not holding multiple hearings to inquire regarding defendant's competence as substantial evidence supported conclusion that defendant was competent to stand trial. Jacobs v. Commonwealth, 58 S.W.3d 435, 2001 Ky. LEXIS 187 (Ky. 2001).
7. — Required.
In a manslaughter prosecution where a psychiatrist would only qualify the defendant to participate in a trial procedure that would be “very concrete” and where only “extremely” simple phrases and “ideas” would be used, the trial judge erred when he failed to conduct an evidentiary hearing concerning the defendant's mental competence to stand trial as mandated by this rule. Hayden v. Commonwealth, 563 S.W.2d 720, 1978 Ky. LEXIS 343 (Ky. 1978), overruled in part, Thompson v. Commonwealth, 50 S.W.3d 204, 2001 Ky. LEXIS 115 (Ky. 2001), overruled in part, Thompson v. Commonwealth, 56 S.W.3d 406, 2001 Ky. LEXIS 223 (Ky. 2001).
8. — Reasonable Grounds.
The fact that a further psychiatric examination had been ordered for purposes of establishing a defense need not alone provide the “reasonable grounds” required to cause the trial court to stop the proceedings. Conley v. Commonwealth, 569 S.W.2d 682, 1978 Ky. App. LEXIS 562 (Ky. Ct. App. 1978).
Where defendant was charged with two counts of murder after he killed his wife and their eight-year-old son by stabbing them with a kitchen knife and beating them with a dumbbell, where defendant took an overdose of prescription medication on the day that trial was to commence in an apparent suicide attempt, where a competency evaluation was conducted and a competency hearing held and defendant was found competent to stand trial, where defendant offered to plead guilty and accept the death sentence, and where the trial court accepted his plea and, following a two-day sentencing hearing, found that two statutory aggravating factors existed to support the imposition of the death penalty, the imposition of the death sentence was not erroneous because the trial court did not err in failing to sua sponte revisit the issue of defendant's competency after he offered to plead guilty. Defendant's desire to plead guilty and accept the death penalty did not, by itself, create reasonable grounds within the meaning of KRS 504.100(1), to question defendant's competency where no evidence demonstrated that defendant's mental health had deteriorated since the earlier competency hearing. Windsor v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 210 (Ky. 2010), substituted opinion, 413 S.W.3d 568, 2010 Ky. LEXIS 312 (Ky. 2010), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 99 (Ky. 2011).
9. — Continuance for Evaluation.
Evidence that capital murder appellant exhibited somewhat bizarre behavior at trial was a factor in Supreme Court's decision that appellant was entitled to a continuance to seek further psychiatric evaluation. Hunter v. Commonwealth, 869 S.W.2d 719, 1994 Ky. LEXIS 14 (Ky. 1994).
10. Instructions.
Failure to instruct jury that, if they should find defendant was not guilty of murder by reason of insanity, they should so state in their verdict was not prejudicial to defendant's rights where the only defense was insanity. Terry v. Commowealth, 371 S.W.2d 862, 1963 Ky. LEXIS 120 (Ky. 1963), overruled in part, Mason v. Commonwealth, 565 S.W.2d 140, 1978 Ky. LEXIS 348 (Ky. 1978).
The change from the M'Naghten Rule in form of instructions to be given on the issue of defense of insanity is prospective in its application except in the case in which the decision was made and those cases on appeal when the case was decided. Brumley v. Commonwealth, 375 S.W.2d 270, 1964 Ky. LEXIS 404 (Ky. 1964).
11. Trial After Release from Mental Hospital.
Whether it was proper to force defendant to trial for voluntary manslaughter after her release from mental hospital where she had been sent for observation after she shot and killed a man was a matter of discretion for the trial court. Brumley v. Commonwealth, 375 S.W.2d 270, 1964 Ky. LEXIS 404 (Ky. 1964).
12. Test for Competence.
Test for determination of mental competence to stand trial is whether defendant has substantial capacity to comprehend the nature and consequences of the proceeding against him and to participate rationally in his defense, regardless of the technical classification of his mental state, legally or medically. Dye v. Commonwealth, 477 S.W.2d 805, 1972 Ky. LEXIS 371 (Ky. 1972).
Trial court did not abuse its discretion in determining that reasonable grounds did not exist to question defendant's competency to plead guilty to two counts of capital murder and request a death sentence because the mere fact that a defendant seeks to plead guilty and receive the death penalty does not render him inherently incompetent. Windsor v. Commonwealth, — S.W.3d —, 2011 Ky. LEXIS 99 (Ky. 2011), cert. denied, Windsor v. Kentucky, — U.S. —, 132 S. Ct. 230, 181 L. Ed. 2d 128, 2011 U.S. LEXIS 7141 (U.S. 2011).
Trial court had substantial evidence to find that defendant was competent to stand trial under RCr P. 8.06 and KRS 504.060(4) as the record indicated that defendant was aware of the nature of the charges against him, that he was capable of providing assistance to his counsel, that he had high intelligence scores, that he provided the trial court with sophisticated legal research and writing, and that evaluations emphasized that defendant had tendencies to be uncooperative by choice. Sands v. Commonwealth, 358 S.W.3d 9, 2011 Ky. App. LEXIS 148 (Ky. Ct. App. 2011).
13. Due Process.
Where defendant waited three months after his indictment for murder until the day before the trial was to commence to move the court for a continuance in order to obtain a psychiatric examination in preparation for a defense of insanity and the only evidence in support of such motion was defendant's own testimony and an affidavit of his counsel, trial court's denial of the motion did not result in denial to him of any of his rights to due process. Noble v. Black, 539 F.2d 586, 1976 U.S. App. LEXIS 7877 (6th Cir. 1976), cert. denied, 429 U.S. 1105, 97 S. Ct. 1136, 51 L. Ed. 2d 557, 1977 U.S. LEXIS 817 (1977).
Appellate court properly dismissed defendant's writ of prohibition; the District Court's decision to hold a competency hearing did not bar the grand jury proceedings since defendant's competency was irrelevant to an indictment and the District Court lost jurisdiction once the indictment was issued. Nelson v. Shake, 82 S.W.3d 914, 2002 Ky. LEXIS 153 (Ky. 2002).
14. Time of Incompetence.
Since there is no higher mental standard required to enter a guilty plea than there is to stand trial, where a defendant had been declared mentally competent to stand trial, and where no additional or new factors were present at the time of the plea proceedings, that questionable mental state of the defendant at the time of the murder would not make the plea involuntary or without the requisite understanding. Conley v. Commonwealth, 569 S.W.2d 682, 1978 Ky. App. LEXIS 562 (Ky. Ct. App. 1978).
15. Penalty Phase of Trial.
Trial court did not err by failing to inquire regarding defendant's competency to stand trial after defendant acted erratically during the penalty phase of his trial because defendant was evaluated prior to the guilt phase and a doctor testified that defendant was competent to stand trial; additionally, defendant represented himself at trial after questioning by the trial court. Frazier v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 73 (Ky. Ct. App. 2011).
16. Sentencing.
Where at sentencing, the defendant acknowledged to the court that he understood that proceeding and the trial judge's role in imposing judgment, the trial court was not required to order a competency hearing pursuant to this rule. Sanders v. Commonwealth, 801 S.W.2d 665, 1990 Ky. LEXIS 93 (Ky. 1990), cert. denied, Sanders v. Kentucky, 502 U.S. 831, 112 S. Ct. 107, 116 L. Ed. 2d 76, 1991 U.S. LEXIS 4767 (1991).
17. Death Penalty.
In a case where appellant entered an unconditional plea to murder and accepted a sentence of death, a trial court did not abuse its discretion by denying a motion under RCr P. 8.06 because appellant had been found competent to stand trial just days earlier, and no new circumstances were presented to question his competency. Windsor v. Commonwealth, 413 S.W.3d 568, 2010 Ky. LEXIS 312 (Ky. 2010).
Rule 8.07.  Mental Issues.
Text
(1)  Insanity Defense; Notice; Mental Examination.
 	(A)  Notice by Defendant. A defendant who intends to assert a defense of insanity at the time of the alleged offense shall, not less than ninety (90) days before the date set for commencement of trial of the alleged offense, file a notice in writing of this intention with the clerk and serve a copy of the notice upon the attorney for the Commonwealth and all other parties. The court shall, for good cause, allow the defendant to file the notice late, grant a continuance of the trial or of any other proceedings, modify scheduling orders, or make other appropriate orders.
 	(B)  Motion by Commonwealth for Examination of Defendant. If the defendant files a notice under Rule 8.07(1)(A), the attorney for the Commonwealth may, within ten (10) days of the filing of that notice, file a motion with the clerk for the court to order the defendant to be examined under KRS 504.070 and serve a copy of the motion upon counsel for the defendant. The court shall, for good cause, allow the attorney for the Commonwealth to file the motion late, grant a continuance of the trial or of any other proceedings, modify scheduling orders, or make other appropriate orders.
 	(C)  Mental Examination; Authority to Order Examination; Procedures. If the defendant files a notice under Rule 8.07(1)(A), the court shall, upon the Commonwealth's motion under Rule 8.07(1)(B), order the defendant to be examined under KRS 504.070(3).
 	(D)  Reports of Psychiatric or Psychological Examination. A report of a psychiatric or psychological examination ordered pursuant to Rule 8.07(1)(C) shall be prepared by the examiner designated to conduct the psychiatric or psychological examination. The report shall include –
 		(i)  the defendant's history;
 		(ii)  a description of the psychiatric, psychological, and medical tests that were employed and their results; and
 		(iii)  the examiner's findings opinions and diagnosis as to whether the defendant was insane at the time of the offense charged.
 	(E)  Filing and Disclosing Results and Reports of Psychiatric or Psychological Examination. The examiner designated to conduct the psychiatric or psychological examination under Rule 8.07(1)(C) shall, immediately upon completion of the report, deliver it as directed in the referring order of the court. The court shall order the report to be filed under seal and notice of the filing be given to all parties.
(2)  Mental Disease, Mental Defect or Other Mental Condition Bearing on Issue of Guilt or Issue of Punishment; Notice; Mental Examination.
 	(A)  Notice by Defendant. A defendant who intends to introduce expert evidence relating to a mental disease or defect or any other mental condition of the defendant bearing on –
 		(i)  the issue of guilt;
 		(ii)  the issue of punishment; or
 		(iii)  the issue of guilt and the issue of punishment;
shall, not less than ninety (90) days before the date set for commencement of trial of the alleged offense, file a notice in writing of this intention with the clerk and serve a copy of the notice upon the attorney for the Commonwealth and all other parties. The notice shall specify whether the defendant intends to introduce expert evidence bearing on the issue of guilt, the issue of punishment or both such issues. The court shall, for good cause, allow the defendant to file the notice late, grant a continuance of the trial or of any other proceedings, modify scheduling orders, or make other appropriate orders.
 	(B)  Motion by Commonwealth for Examination of Defendant. If the defendant files a notice under Rule 8.07(2)(A), the attorney for the Commonwealth may, within ten (10) days of the filing of that notice, file a motion with the clerk for the court to order the defendant to be examined and serve a copy of the motion upon counsel for the defendant and all other parties. The court shall, for good cause, allow the attorney for the Commonwealth to file the motion late, grant a continuance of the trial or of any other proceedings, modify scheduling orders, or make other appropriate orders.
 	(C)  Mental Examination; Authority to Order Examination; Procedures. If the defendant files a notice under Rule 8.07(2)(A), the court may, upon the Commonwealth's motion under Rule 8.07(2)(8), order the defendant to be examined under procedures ordered by the court. The order shall specify that the examination relates to a claim that defendant suffers, or has suffered, from a mental disease or defect or any other mental condition of the defendant that bears on –
 		(i)  the issue of guilt;
 		(ii)  the issue of punishment; or
 		(iii)  the issue of guilt and the issue of punishment.
 	(D)  Reports of Psychiatric or Psychological Examination. A report of a psychiatric or psychological examination ordered pursuant to Rule 8.07(2)(C) shall be prepared by the examiner designated to conduct the psychiatric or psychological examination. The report shall include –
 		(i)  the defendant's history;
 		(ii)  a description of the psychiatric, psychological, and medical tests that were employed and their results; and
 		(iii)  the examiner's findings, opinions and diagnosis as to whether:
 		 	(a)  if the examination is ordered under Rule 8.07(2)(C)(i), whether the defendant is, or was at the time of the offense charged, suffering from a mental disease, mental defect or other mental condition bearing on the issue of guilt;
 		 	(b)  if the examination is ordered under Rule 8.07(2)(C)(ii), whether the defendant is, or was at the time of the offense charged, suffering from a mental disease, mental defect or other mental condition bearing on the issue of punishment; or
 		 	(c)  if the examination is ordered under Rule 8.07(2)(C)(iii), whether the defendant is, or was at the time of the offense charged, suffering from a mental disease, mental defect or other mental condition bearing on the issue of guilt and the issue of punishment.
 	(E)  Filing and Disclosing Results and Reports of Psychiatric or Psychological Examination. The examiner designated to conduct the psychiatric or psychological examination under Rule 8.07(2)(C)(i) shall, upon completion of the report, immediately deliver it as directed in the referring order of the court. The court shall order the report to be filed under seal and notice of the filing be given to all parties.
(3)  Inadmissibility of a Defendant's Statements Made In Course of Examination Under Rules 8.06, 8.07(1) and 8.07(2).
No statement made by a defendant in the course of any examination conducted under Rules 8.06, 8.07(1) or 8.07(2) (whether conducted with or without the defendant's consent), no testimony by an expert based on any such statement, and no other fruits of any such statement may be admitted into evidence against the defendant in any criminal proceeding except on an issue regarding mental condition on which the defendant:
 	(A)  has introduced evidence of incompetency or incapacity to stand trial under Rule 8.06;
 	(B)  has introduced evidence requiring notice under Rule 8.07(1)(A); or
 	(C)  has introduced evidence requiring notice under Rule 8.07(2)(A).
(4)  Failure to Comply with Rules 8.07(1) and 8.07(2).
 	(A)  Defendant's Failure to Give Notice or to Submit to Examination. The court may exclude any expert evidence from the defendant on the issue of the defendant's –
 		(i)  sanity or insanity, if the defendant fails to give notice under Rule 8.07(1)(A) orto submit to an examination when ordered under Rule 8.07(1)(C); or
 		(ii)  mental disease, mental defect, or any other mental condition bearing on the defendant's guilt or the issue of punishment, if the defendant fails to give notice under 8.07(2)(A) or to submit to an examination when ordered under Rule 8.07(2)(C).
 	(B)  Commonwealth's Failure to Move for Examination. The court may decline to order the defendant to be examined if the attorney for the Commonwealth fails to file a motion under Rule 8.07(1)(8) or Rule 8.07(2)(8) for the defendant to be examined.
(5)  Inadmissibility of Withdrawn Intention As to Which Notice Was Given Under Rules 8.07(1)(A) and 8.07(2)(A).
Evidence of an intention as to which notice was given under Rule 8.07(1)(A) or 8.07(2)(A), later withdrawn, is not, in any civil, or criminal, administrative or other proceeding, admissible against the person who gave notice of the intention.
History
(Adopted October 4, 2012, effective January 1, 2013.)
Rule 8.08.  Pleas.
Text
A defendant may plead not guilty, guilty or guilty but mentally ill. The court may refuse to accept a plea of guilty or guilty but mentally ill, and shall not accept the plea without first determining that the plea is made voluntarily with understanding of the nature of the charge. If a defendant refuses to plead or if the court refuses to accept a plea of guilty or guilty but mentally ill or if a defendant corporation fails to appear, the court shall enter a plea of not guilty.
History
(Amended June 29, 1984, effective January 1, 1985.)
Annotations

Cross-References.
Defenses which may be raised by motion, RCr 8.16.
Motions, RCr 8.14.
Kentucky Law Journal.
Gillig, Kentucky Post-Conviction Remedies and the Judicial Development of Kentucky Rule of Criminal Procedure 11.42, 83 Ky. L.J. 265 (1994-95).
Opinions of Attorney General. One may plead guilty in the quarterly court, or some other inferior court, to a misdemeanor and still appeal to the circuit court without prejudice, but if the accused has also paid the fine before taking the appeal, the circuit court does not have jurisdiction to hear the appeal. OAG 65-189.
If a defendant being tried for a misdemeanor refuses to enter a plea or advance the cost for a jury, a not guilty plea will be entered and he will be tried without a jury. OAG 65-732.
Where the defendant is charged with cashing a cold check under KRS 434.070 (repealed) a police court judge may not condition the acceptance of a plea of guilty on the defendant's making of restitution. OAG 71-148.
A plea of nolo contendere is not authorized by either statute or rule and cannot be accepted by a state court. OAG 76-174.
Cited:  Lewis v. Commonwealth, 472 S.W.2d 65, 1971 Ky. LEXIS 174 (Ky. 1971); Butler v. Commonwealth, 473 S.W.2d 108, 1971 Ky. LEXIS 133 (Ky. 1971); Caldwell v. Commonwealth, 503 S.W.2d 485, 1972 Ky. LEXIS 3 (Ky. 1972); Hartsock v. Commonwealth, 505 S.W.2d 172, 1974 Ky. LEXIS 766 (Ky. 1974); Scott v. Commonwealth, 555 S.W.2d 623, 1977 Ky. App. LEXIS 797 (Ky. Ct. App. 1977); Thompson v. Commonwealth, 147 S.W.3d 22, 2004 Ky. LEXIS 195 (Ky. 2004); Commonwealth v. Pridham, 394 S.W.3d 867, 2012 Ky. LEXIS 161 (Ky. 2012).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Standard Plea.
 	3. 	Guilty Plea.
 	4. 	Guilty But Mentally Ill.
 	5. 	Not Guilty Plea.
 	6. 	Conditional Guilty Plea.
 	7. 	Withdrawal.
 	8. 	Nolo Contendere.
 	9. 	Effect of Plea.
 	10. 	Plea Bargain.
 	11. 	Constitutional Rights.
 	12. 	Voluntary.
 	13. 	Involuntary.
 	14. 	Waiver of Other Claims.
 	15. 	Acceptance or Rejection.
 		16. 	— Refusal to Accept.
 	17. 	Juvenile Detention Hearing.
 		18. 	— Juvenile Contempt.
1. Purpose.
Compliance with this rule will fulfill the dual purpose of having a judicial determination that the guilty plea is made voluntarily and understandingly, and providing an appropriate court record demonstrating those important facts. Lucas v. Commonwealth, 465 S.W.2d 267, 1971 Ky. LEXIS 446 (Ky. 1971).
2. Standard Plea.
Competence to plead guilty and competence to stand trial are subject to the same strict standard. Littlefield v. Commonwealth, 554 S.W.2d 872, 1977 Ky. App. LEXIS 772 (Ky. Ct. App. 1977), cert. denied, 434 U.S. 987, 98 S. Ct. 617, 54 L. Ed. 2d 482, 1977 U.S. LEXIS 4272 (1977).
3. Guilty Plea.
A plea of guilty made by defendant in open court to an indictment charging either a felony or misdemeanor, dispensed with the necessity of the court trying the case to submit the issue of guilt or innocence to the jury, and a failure to do so did not deprive defendant on trial of his constitutional right to a jury trial. Ward v. Hurst, 300 Ky. 464, 189 S.W.2d 594, 1945 Ky. LEXIS 567 (Ky. 1945) (decided under prior law).
Section 7 of the Kentucky Constitution, guaranteeing a trial by jury, applies only to the issue of guilt or innocence under a plea of not guilty, and the mandatory provision for a jury trial has no reference to the amount of punishment that should be inflicted upon conviction, a fortiori, where a defendant pleads guilty of an offense charged, he is not constitutionally entitled to a jury trial in the determination of term of imprisonment or punishment. Ward v. Hurst, 300 Ky. 464, 189 S.W.2d 594, 1945 Ky. LEXIS 567 (Ky. 1945) (decided under prior law).
When an indicted defendant solemnly entered a plea of guilty in entering upon his trial the judge of the court had the authority to accept his plea of guilty and proceed with the trial accordingly. Ward v. Hurst, 300 Ky. 464, 189 S.W.2d 594, 1945 Ky. LEXIS 567 (Ky. 1945) (decided under prior law).
Where defendant pleaded guilty to the charge of forgery and being an habitual criminal and a jury found him guilty as charged and fixed his punishment, the Commonwealth did not have to prove the charge of being an habitual criminal for it was thereby admitted. Lloyd v. Jones, 339 S.W.2d 479, 1960 Ky. LEXIS 470 (Ky. 1960), cert. denied, 364 U.S. 938, 81 S. Ct. 389, 5 L. Ed. 2d 370, 1961 U.S. LEXIS 1927 (1961) (decided under prior law).
Where after the defendant pleaded guilty to murder the court appointed counsel to assist him and the defendant after short consultation entered a plea of guilty to the charge of voluntary manslaughter, the conviction could not be vacated on the grounds that the defendant was denied effective representation of counsel. Cox v. Commonwealth, 465 S.W.2d 76, 1971 Ky. LEXIS 436 (Ky. 1971).
The assertion that the defendant's guilty plea was accepted without compliance with this rule was insufficient to warrant a hearing on his motion for post-conviction relief where there was no affirmative statement that the guilty plea was involuntary or made without understanding of the nature of the charge. Lucas v. Commonwealth, 465 S.W.2d 267, 1971 Ky. LEXIS 446 (Ky. 1971).
Where during extensive guilty plea proceedings, the trial court had ample opportunity to observe the defendant to determine if there was any reluctance, misunderstanding, involuntariness, or incompetence to plead guilty and the record amply discloses that defendant's plea was entered voluntarily and with an understanding of the nature of the charge, the guilty plea was properly accepted. Littlefield v. Commonwealth, 554 S.W.2d 872, 1977 Ky. App. LEXIS 772 (Ky. Ct. App. 1977), cert. denied, 434 U.S. 987, 98 S. Ct. 617, 54 L. Ed. 2d 482, 1977 U.S. LEXIS 4272 (1977).
The failure of the trial court to place defendant under oath before he enters a guilty plea does not violate this rule, which requires the court to determine that the plea is made voluntarily with understanding of the nature of the charge. Lynch v. Commonwealth, 610 S.W.2d 902, 1980 Ky. App. LEXIS 404 (Ky. Ct. App. 1980).
While it may be that a court would force the commonwealth and the defendant to proceed to trial when the defendant voluntarily wishes to plead guilty and accept the maximum sentence or penalty, there is no requirement, constitutional or otherwise, that the court accept such a plea. Keller v. Commonwealth, 719 S.W.2d 5, 1986 Ky. App. LEXIS 1459 (Ky. Ct. App. 1986).
A plea of guilty constitutes a waiver of several fundamental constitutional rights; in view of the importance of the rights being abandoned, to be valid the plea must be knowing, intelligent and voluntary. Haight v. Commonwealth, 760 S.W.2d 84, 1988 Ky. LEXIS 57 (Ky. 1988).
The trial court's comment to defense counsel that he had been a defense attorney and understood the situation and would protect defense counsel, in the context of the negotiation, could only have been understood to mean that the death penalty would not be imposed or that a motion to withdraw the plea would be granted; therefore, the defendant's guilty plea was defective and the court erred in overruling his motion to withdraw it, upon the court's decision not to follow the recommendation of the prosecution. Haight v. Commonwealth, 760 S.W.2d 84, 1988 Ky. LEXIS 57 (Ky. 1988).
By virtue of this rule, and without regard to the wishes of the Commonwealth, a defendant has an absolute right to unconditionally plead guilty to the crime charged in the indictment, and by a widely utilized procedural device, may do so while maintaining his innocence if he believes such a plea to be in his best interest. Upon entry of such a guilty plea, the trial court must observe a number of procedural and substantive safeguards and impose a sentence within the limits prescribed by law. A defendant may avoid prosecutorial intransigence by entering a guilty plea pursuant to this rule and depending on the wisdom of the trial court to impose an appropriate sentence. However, if the guilty plea has strings attached which limit the sentence which may be imposed by virtue of it, the Commonwealth must be a party to the agreement. Commonwealth v. Corey, 826 S.W.2d 319, 1992 Ky. LEXIS 46 (Ky. 1992).
There is no requirement, constitutional or otherwise, that a court accept a guilty plea; in light of Grady v. Corbin, 495 U.S. 508, 110 S. Ct. 2084, 109 L. Ed. 2d 548, 1990 U.S. LEXIS 2698 (1990), which held that convictions for both driving while intoxicated and for vehicular homicide based on driving while intoxicated violated the double jeopardy clause, there was no error in refusing to accept defendant's guilty plea of operating a motor vehicle under the influence of intoxicants, where defendant was well aware of the holding in Grady and intended to use it to bar a subsequent conviction of manslaughter. Cobb v. Commonwealth, 821 S.W.2d 817, 1992 Ky. App. LEXIS 11 (Ky. Ct. App. 1992).
4. Guilty But Mentally Ill.
A trial court may accept a plea of guilty but mentally ill without the acquiescence of the Commonwealth; however, the trial court is required to make findings of fact with respect to the defendant's mental illness before accepting such a plea. Commonwealth v. Ryan, 5 S.W.3d 113, 1999 Ky. LEXIS 103 (Ky. 1999), overruled in part, Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
When a trial court rejects a guilty but mentally ill (GBMI) plea on the basis that the defendant did not carry his burden of proving, by a preponderance of the evidence, that he was mentally ill at the time of the offense, an appellate court may review that determination, if properly preserved, for clear error. Therefore, the trial court properly rejected defendant's GBMI plea because defendant wanted the trial court to believe that a brain defect, present since birth, only manifested as a mental illness one time in his life — the day he committed the crimes. Dunlap v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 292 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 73 (Ky. Feb. 20, 2014).
5. Not Guilty Plea.
Evidence was insufficient to convict the defendant where it consisted solely of the uncorroborated testimony of one witness as to the identity of the defendant even though it was not averred as an error in the motion and grounds for a new trial since defendant's plea of not guilty or arraignment placed in issue the sufficiency of the evidence to support the conviction and the burden was upon the Commonwealth to sustain this issue and, if it failed in this respect, the judgment had to be reversed. La Vigne v. Commonwealth, 353 S.W.2d 376, 1962 Ky. LEXIS 16, 92 A.L.R.2d 988 (Ky. 1962) (decided under prior law).
6. Conditional Guilty Plea.
A conditional guilty plea was not authorized by practice in the Commonwealth. Hurt v. Commonwealth, 333 S.W.2d 951, 1960 Ky. LEXIS 217 (Ky. 1960) (decided under prior law).
7. Withdrawal.
Where the defendant initially entered a plea of “not guilty” and then upon the assurance of the first assistant Commonwealth's attorney that he would not oppose probation changed her plea to guilty, she was entitled to withdraw her plea of guilty and have a new trial where the probation was subsequently opposed. Wood v. Commonwealth, 469 S.W.2d 765, 1971 Ky. LEXIS 311 (Ky. 1971).
Absent a record showing compliance with this rule in determining the voluntariness of the guilty plea and the prompt assertion by defendant that he was not guilty, defendant should have been permitted to withdraw his guilty plea. Raymer v. Commonwealth, 489 S.W.2d 831, 1973 Ky. LEXIS 656 (Ky. 1973).
The failure of the trial court to inform the defendant of the range of sentences which could be imposed did not entitle him to withdraw his guilty plea. Jewell v. Commonwealth, 725 S.W.2d 593, 1987 Ky. LEXIS 197 (Ky. 1987).
The rules of criminal procedure that authorize a guilty plea and its withdrawal do not contain language that permits the trial court to reconsider its original order allowing withdrawal of a guilty plea. Turner v. Commonwealth, 10 S.W.3d 136, 1999 Ky. App. LEXIS 75 (Ky. Ct. App. 1999).
The trial court did not err by denying defendant's motion to withdraw his guilty plea since the trial court had conducted a facially satisfactory colloquy. After defendant announced his intent to accept the Commonwealth's plea deal, the trial court addressed each constitutional right defendant was waiving by entering a conditional guilty plea, further explained the consequences of defendant's Alford plea, and defendant affirmed under oath that he had legal counsel who explained his rights, that he had a general education degree, was satisfied with the advice of his counsel, that he was under no influence of drugs or alcohol, and that he definitely felt like he knew what he was doing in entering the plea. Edmonds v. Commonwealth, 189 S.W.3d 558, 2006 Ky. LEXIS 103 (Ky. 2006).
Although defendant contended that defendant's guilty plea was involuntary because defendant only accepted the plea to be immediately released from jail so that defendant could see defendant's terminally ill parent, the circuit court did not abuse its discretion or commit any error in denying defendant's motion to withdraw the plea because the court conducted a colloquy during the guilty plea hearing and did not err in finding that defendant's plea was entered intelligently, voluntarily, and knowingly. Blanton v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 50 (Ky. Ct. App. 2017).
8. Nolo Contendere.
The language of this rule and RCr 8.12 as construed according to the common and approved usage of language expressly prohibits the use of any pleas in criminal cases except guilty or not guilty; any conflicting common rule allowing the acceptance of pleas of nolo contendere is without effect. Commonwealth v. Hillhaven Corp., 687 S.W.2d 545, 1984 Ky. App. LEXIS 638 (Ky. Ct. App. 1984).
9. Effect of Plea.
A plea of guilty waives all defenses except that the indictment does not charge a public offense. Bush v. Commonwealth, 702 S.W.2d 46, 1986 Ky. LEXIS 328 (Ky. 1986).
10. Plea Bargain.
Where the trial judge had no advance knowledge of the original plea agreement and did not give any prior approval to the terms of the agreement, defendant's acceptance of a second plea bargain and his entry of a plea of guilty thereon, followed by a sentence in accordance with the terms of the bargain, foreclosed any right to insist upon appeal that the original plea bargain must be enforced. Bush v. Commonwealth, 702 S.W.2d 46, 1986 Ky. LEXIS 328 (Ky. 1986).
The Supreme Court of Kentucky agreed with federal decisions and in a case involving a plea agreement that reduced two (2) murder charges to manslaughter in the second degree charges, ruled that the trial court properly considered whether the plea agreement was too lenient when it refused to accept the agreement. Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
11. Constitutional Rights.
Defendant's petition for writ prohibiting judge of circuit court from trying him on an indictment for grand larceny on the ground that the petitioner had no adequate remedy by appeal since the statute did not provide for a plea raising the violation of his constitutional rights under Ky. Const., § 11 and the United States Const., Amend. 14 was denied since the petitioner was not prohibited from pleading and relying upon a defense based on facts disconnected from the body of the particular offense claimed. Anderson v. Johnson, 314 S.W.2d 202, 1958 Ky. LEXIS 288 (Ky. 1958) (decided under prior law).
Statute limiting defendant's pleas to guilty, not guilty and former jeopardy did not prohibit defendant from entering his claim of a violation of his constitutional rights by an appropriate motion to abate or dismiss the indictment, and if such a motion had been entered and decided adversely to defendant and he had been convicted, he would have had the right to have had the decision reviewed on appeal. Anderson v. Johnson, 314 S.W.2d 202, 1958 Ky. LEXIS 288 (Ky. 1958) (decided under prior law).
Since pleading guilty involves the waiver of several constitutional rights, including the privilege against compulsory self-incrimination, the right to trial by jury, and the right to confront one's accusers, a waiver of these rights cannot be presumed from a silent record, the court must question the accused to determine that he has a full understanding of what the plea connotes and of its consequences, and this determination should become part of the record. Centers v. Commonwealth, 799 S.W.2d 51, 1990 Ky. App. LEXIS 109 (Ky. Ct. App. 1990).
There is no constitutional right to plea bargain; while a defendant may have the right to hold the prosecution to its bargain in certain circumstances, this right does not attain constitutional significance until the plea agreement is executed. Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
While the plea form that defendant signed conjoined the waiver of a right that was constitutionally guaranteed with the waiver of a right that was not, omission of the adjective “constitutional” did not diminish the validity of defendant's waiver of the right to appeal under Ky. Const. § 115; therefore, defendant's motion to withdraw the defendant's waiver of jury sentencing under RCr P. 9.26(1) and KRS 532.055 was properly denied. Simms v. Commonwealth, 354 S.W.3d 141, 2011 Ky. App. LEXIS 166 (Ky. Ct. App. 2011), review denied, — S.W.3d —, 2011 Ky. LEXIS 352 (Ky. Dec. 14, 2011).
12. Voluntary.
Since there is no higher mental standard required to enter a guilty plea than there is to stand trial, where a defendant had been declared mentally competent to stand trial, and where no additional or new factors were present at the time of the plea proceedings, that questionable mental state of the defendant at the time of the murder would not make the plea involuntary or without the requisite understanding. Conley v. Commonwealth, 569 S.W.2d 682, 1978 Ky. App. LEXIS 562 (Ky. Ct. App. 1978).
The defendant was misled at the time he entered his guilty plea, where the trial court indicated an inclination to give considerable weight to the recommendation of the Commonwealth's Attorney, imposed a severe limitation upon the circumstances which would cause the court to exceed the recommended sentence, and finally exceeded the recommendation in the absence of such circumstances; thus, the plea was involuntary. Haight v. Commonwealth, 760 S.W.2d 84, 1988 Ky. LEXIS 57 (Ky. 1988).
The validity of a guilty plea must be determined not from specific key words uttered at the time the plea was taken, but from considering the totality of circumstances surrounding the plea; these circumstances include the accused's demeanor, background and experience, and whether the record reveals that the plea was voluntarily made; the trial court is in the best position to determine if there was any reluctance, misunderstanding, involuntariness, or incompetence to plead guilty, and solemn declarations in open court carry a strong presumption of verity. Centers v. Commonwealth, 799 S.W.2d 51, 1990 Ky. App. LEXIS 109 (Ky. Ct. App. 1990).
When defendant was convicted of failing to register as a sex offender, based on his prior guilty plea to third degree rape and third degree sodomy, his prior convictions were properly not suppressed, based on his assertion that he was not advised, when he pled guilty, that he could be criminally prosecuted for failing to register as a sex offender, because it was not required that he be advised of this collateral consequence of his plea. Graham v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 133 (Ky. Ct. App. 2003).
Defendant's guilty plea to capital murder charges was voluntary because defendant acknowledged that he had been advised of and understood his Constitutional rights, but wanted to waive those rights, the trial court read to defendant each count and the penalty range, and defendant acknowledged that he understood the charges and the penalty ranges, as well as the kidnapping exemption. Dunlap v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 292 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 73 (Ky. Feb. 20, 2014).
13. Involuntary.
Trial court erroneously overruled defendant's motion to withdraw his guilty plea under RCr P. 8.10; his plea was not knowingly, intelligently, or voluntarily entered because the colloquy between defendant and the court indicated that defendant asked questions specifically with respect to parole eligibility and he received erroneous and confusing information. Dehart v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 38 (Ky. Ct. App. 2013).
14. Waiver of Other Claims.
A guilty plea constitutes a break in the chain of events, and the defendant therefore may not raise independent claims related to the deprivation of constitutional rights occurring before entry of the guilty plea. Centers v. Commonwealth, 799 S.W.2d 51, 1990 Ky. App. LEXIS 109 (Ky. Ct. App. 1990).
15. Acceptance or Rejection.
The discretion of the trial court to refuse to accept a guilty plea exists whether the proposed guilty plea is offered with or without consideration in the form of a plea agreement. Skinner v. Commonwealth, 864 S.W.2d 290, 1993 Ky. LEXIS 149 (Ky. 1993).
16. — Refusal to Accept.
Trial court did not abuse its discretion in refusing to accept or enforce guilty plea agreement where defendant could not have reasonably relied on purported agreement to the point of neglecting his defense in the event of rejection and where trial court was justified in believing that the offer was conditioned upon unanimous acceptance by all of the defendants, some of whom had rejected the offer. Skinner v. Commonwealth, 864 S.W.2d 290, 1993 Ky. LEXIS 149 (Ky. 1993).
Where there appeared ample rational basis both to question the existence of a plea bargain agreement and to justify the trial court's refusal to accept a guilty plea conditioned on dismissal of preexistent felony offender indictment (which dismissal was itself subject under RCr 9.64 to the court's discretionary approval), trial court did not abuse its discretion in refusing to accept guilty plea. Skinner v. Commonwealth, 864 S.W.2d 290, 1993 Ky. LEXIS 149 (Ky. 1993).
Trial court did not abuse its discretion in refusing to accept defendants'  guilty plea because the plea bargain was a hybrid bargain, and the trial court clearly articulated that the court was rejecting the plea because it wanted defendant to truthfully admit the facts behind the charges that defendant was pleading guilty to, and that the plea was essentially an Alford  plea. Yell v. Commonwealth, 242 S.W.3d 331, 2007 Ky. LEXIS 286 (Ky. 2007), cert. denied, Yell v. Kentucky, — U.S. —, 128 S. Ct. 2068, 170 L. Ed. 2d 806, 2008 U.S. LEXIS 3540 (2008).
17. Juvenile Detention Hearing.
A detention hearing for juvenile at which juvenile admitted to the charged offenses, was not transformed from a determination of probable cause for detention into an acceptance of a guilty plea, since no inquiry was made of the veracity of the charges or admission, no inquiry was made to determine if the plea was voluntary, and no inquiry was made as to nature of the charges. Laswell v. Frey, 45 F.3d 1011, 1995 U.S. App. LEXIS 1537 (6th Cir. 1995), cert. denied, 516 U.S. 874, 116 S. Ct. 199, 133 L. Ed. 2d 134, 1995 U.S. LEXIS 6246, 64 U.S.L.W. 3245 (1995).
Although a district court advised a juvenile of the juvenile's constitutional rights at a detention hearing on one charge, it did not apprise the juvenile of the rights under Boykin  and KRS 610.080(1) when the juvenile entered a plea to additional charges; consequently, because the juvenile's plea was not voluntary, a circuit court committed reversible error in affirming the district court's ruling. J.D. v. Commonwealth, 211 S.W.3d 60, 2006 Ky. App. LEXIS 387 (Ky. Ct. App. 2006).
18. — Juvenile Contempt.
When a public offender was found in contempt for violating the terms of her probation, her counsel's statement stipulating to the violation was insufficient to find the offender in contempt, although it would have been sufficient to find a violation of probation, because use of the court's contempt authority invoked additional due process considerations, and the court was required to determine the offender's voluntary and intelligent plea by inquiring of the offender. A.W. v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 91 (Ky. Ct. App. 2003), aff'd, 163 S.W.3d 4, 2005 Ky. LEXIS 88 (Ky. 2005).
Rule 8.09.  Conditional plea.
Text
With the approval of the court a defendant may enter a conditional plea of guilty, reserving in writing the right, on appeal from the judgment, to review of the adverse determination of any specified trial or pretrial motion. A defendant shall be allowed to withdraw such plea upon prevailing on appeal.
History
(Adopted June 30, 1986, effective January 1, 1987; amended October 1, 1991, effective November 15 1991.)
Annotations
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NOTES TO DECISIONS

 	1. 	Acceptance by Court.
 	2. 	Appeal.
 		3. 	— Preservation of Issues.
1. Acceptance by Court.
There is no requirement, constitutional or otherwise, that a court accept a guilty plea; in light of Grady v. Corbin, 495 U.S. 508, 110 S. Ct. 2084, 109 L. Ed. 2d 548, 1990 U.S. LEXIS 2698 (1990), which held that convictions for both driving while intoxicated and for vehicular homicide based on driving while intoxicated violated the double jeopardy clause, there was no error in refusing to accept defendant's guilty plea of operating a motor vehicle under the influence of intoxicants, where defendant was well aware of the holding in Grady and intended to use it to bar a subsequent conviction of manslaughter. Cobb v. Commonwealth, 821 S.W.2d 817, 1992 Ky. App. LEXIS 11 (Ky. Ct. App. 1992).
The rules of criminal procedure that authorize a guilty plea and its withdrawal do not contain language that permits the trial court to reconsider its original order allowing withdrawal of a guilty plea. Turner v. Commonwealth, 10 S.W.3d 136, 1999 Ky. App. LEXIS 75 (Ky. Ct. App. 1999).
2. Appeal.
The issue raised by the defendnat on appeal did not relate to the sufficiency of the evidence, therefore, defendant's appeal was not barred by this rule where it was argued that, even conceding the facts, those facts did not justify a prosecution for violation of the statute under which defendant was charged. Dixon v. Commonwealth, 982 S.W.2d 222, 1998 Ky. App. LEXIS 81 (Ky. Ct. App. 1998).
Defendant appealed denial of her motion to suppress evidence by entering a conditional guilty plea to possession of drug paraphernalia. On appeal, the denial of the motion to suppress was reversed because an officer could not use the plain view exception to the warrant requirement to enter defendant's house and examine an otherwise non-criminal pipe on her table; that reversal also reversed acceptance of the guilty plea. Hatcher v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 49 (Ky. Ct. App. 2004), aff'd, 199 S.W.3d 124, 2006 Ky. LEXIS 131 (Ky. 2006).
The trial court did not err by denying defendant's motion to withdraw his guilty plea since the trial court had conducted a facially satisfactory colloquy. After defendant announced his intent to accept the Commonwealth's plea deal, the trial court addressed each constitutional right defendant was waiving by entering a conditional guilty plea, further explained the consequences of defendant's Alford plea, and defendant affirmed under oath that he had legal counsel who explained his rights, that he had a general education degree, was satisfied with the advice of his counsel, that he was under no influence of drugs or alcohol, and that he definitely felt like he knew what he was doing in entering the plea. Edmonds v. Commonwealth, 189 S.W.3d 558, 2006 Ky. LEXIS 103 (Ky. 2006).
3. — Preservation of Issues.
When it was clear from the transcript of the sentencing that the Commonwealth and the trial court were aware of the objections raised by defendant prior to the entry of a court-approved conditional plea of guilty in a matter involving the defendant's competency to stand trial, upon entry of the conditional plea, defendant preserved his right on appeal to review issues raised in his motions relating to competency. Gabbard v. Commonwealth, 887 S.W.2d 547, 1994 Ky. LEXIS 105 (Ky. 1994).
Where defendant entered a conditional guilty plea under RCr 8.09, since five (5) of his arguments were outside the scope of the specified pretrial and trial rulings that could be appealed from, as they were not related to a search, seizure or his arrest, they were waived and could not be the subject of appellate review. Meghoo v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 316 (Ky. Ct. App. 2004), aff'd, 245 S.W.3d 752, 2008 Ky. LEXIS 31 (Ky. 2008).
Defendant's claim that his Fourth Amendment rights were violated by an improper roadblock, which he asserted resulted in seized evidence being “fruits of the poisonous tree” was not preserved under RCr 8.09 because defendant responded affirmatively when the trial court, during the conditional plea hearing, asked whether defendant understood that the right to appeal was reserved to a single issue, which was not the issue raised on appeal. Jones v. Commonwealth, 239 S.W.3d 575, 2007 Ky. App. LEXIS 420 (Ky. Ct. App. 2007).
Defendant was not entitled to appeal the trial court's alleged failure to hold an evidentiary hearing on his two suppression motions because it was outside the scope of his plea agreement. Helphenstine v. Commonwealth, 423 S.W.3d 708, 2014 Ky. LEXIS 8 (Ky. 2014).
Rule 8.10.  Withdrawal of plea.
Text
At any time before judgment the court may permit the plea of guilty or guilty but mentally ill, to be withdrawn and a plea of not guilty substituted.
If the court rejects the plea agreement, the court shall, on the record, inform the parties of this fact, advise the defendant personally in open court or, on a showing of good cause, in camera, that the court is not bound by the plea agreement, afford the defendant the opportunity to then withdraw the plea, and advise the defendant that if the defendant persists in that guilty plea the disposition of the case may be less favorable to the defendant than that contemplated by the plea agreement.
The court can defer accepting or rejecting the plea agreement until there has been an opportunity to consider the presentence report.
History
(Amended June 29, 1984, effective January 1, 1985; amended July 12, 1989, effective August 28, 1989; amended February 16, 1999, effective March 1, 1999.)
Annotations
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1. Withdrawal.
The trial judge has discretion to refuse to let a criminal defendant withdraw a guilty plea after the judge had rejected a sentencing recommendation made by the prosecutor pursuant to a plea bargain as long as the record showed that the defendant was not misled by promises of leniency by the trial court. Carwile v. Smith, 874 F.2d 382, 1989 U.S. App. LEXIS 6578 (6th Cir. 1989), cert. denied, 493 U.S. 943, 110 S. Ct. 346, 107 L. Ed. 2d 334, 1989 U.S. LEXIS 5163, 58 U.S.L.W. 3289 (1989).
Even though at the time of defendant's original guilty plea this Rule did not provide that when court determines that it will not follow guilty plea agreement made between the prosecutor and the defendant, the defendant has a right to withdraw the plea without prejudice to either party, where court determined that plea agreement was fundamentally flawed and that the trial court had made statements from which the defendant could have believed a commitment to a life sentence had been made and vacated the plea agreement and directed the parties to go back to the point of beginning and start all over, the court reached the same result as RCr 8.10 would have had after its 1989 amendment. Haight v. Commonwealth, 938 S.W.2d 243, 1996 Ky. LEXIS 125 (Ky. 1996), cert. denied, Haight v. Kentucky, 522 U.S. 837, 118 S. Ct. 110, 139 L. Ed. 2d 63, 1997 U.S. LEXIS 4990, 66 U.S.L.W. 3256 (1997).
Trial court which failed to follow terms of plea agreement, sentencing defendant to consecutive sentences totaling nine years instead of the concurrent sentences totaling three years recommended by the state pursuant to the agreement, was required to give defendant the opportunity to withdraw from the agreement. Kennedy v. Commonwealth, 962 S.W.2d 880, 1997 Ky. App. LEXIS 48 (Ky. Ct. App. 1997).
The rules of criminal procedure that authorize a guilty plea and its withdrawal do not contain language that permits the trial court to reconsider its original order allowing withdrawal of a guilty plea. Turner v. Commonwealth, 10 S.W.3d 136, 1999 Ky. App. LEXIS 75 (Ky. Ct. App. 1999).
Written waiver was superfluous with respect to the issues raised in defendant's motion to set aside the guilty plea because waiver of the lawyer/client privilege was implied and automatic where defendant testified adversely to the attorney's competence or alleged attorney misconduct. Rodriguez v. Commonwealth, 87 S.W.3d 8, 2002 Ky. LEXIS 197 (Ky. 2002).
Where a juvenile defendant signed a statement of rights form indicating that the court would “consider” recommendations made by a county attorney and the department of juvenile justice and defendant's stipulation to an offense was made prior to the recommendations, the State did not breach the plea agreement and defendant could not withdraw the stipulated guilty plea. X.B. v. Commonwealth, 105 S.W.3d 459, 2003 Ky. App. LEXIS 81 (Ky. Ct. App. 2003).
Circuit Court gave defendant a plea colloquy that was sufficient under Boykin, even though it was given to multiple defendants at once, because defendant was represented by counsel, there were only two (2) other defendants involved, and the Circuit Court addressed the defendant personally, informing him of the specific charges against him and the terms of his plea agreement. In addition to the plea hearing being adequate to determine that the plea was voluntary, there was no abuse of discretion in the Circuit Court's denial of his subsequent motion to withdraw his plea on a claim of ineffective counsel because defendant failed to show counsel's performance was deficient, the record did not support defendant's claim that counsel was not prepared to go to trial and had informed him he had no choice but to plead guilty, and there was no showing that defendant would have gone to trial but for counsel's alleged deficiencies where he received a very favorable sentence reduction under his plea agreement. Rigdon v. Commonwealth, 144 S.W.3d 283, 2004 Ky. App. LEXIS 232 (Ky. Ct. App. 2004).
Despite the fact that the initial charge against defendant was for possession of only one ingredient necessary for the manufacture of methamphetamine, anhydrous ammonia, where the post-arrest complaint said that defendant had in his possession all the precursors to manufacture methamphetamine, where a considerable quantity of the pseudophedrine tablets was crushed, and where the complaint also stated that defendant admitted to making methamphetamine, defendant's conduct could have met the elements for criminal attempt to manufacture methamphetamine; thus, defendant's motion to withdraw his guilty plea to criminal attempt to manufacture methamphetamine was properly denied. Elkins v. Commonwealth, 154 S.W.3d 298, 2004 Ky. App. LEXIS 275 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 357 (Ky. Ct. App. 2004).
The trial court did not err by denying defendant's motion to withdraw his guilty plea since the trial court had conducted a facially satisfactory colloquy. After defendant announced his intent to accept the Commonwealth's plea deal, the trial court addressed each constitutional right defendant was waiving by entering a conditional guilty plea, further explained the consequences of defendant's Alford plea, and defendant affirmed under oath that he had legal counsel who explained his rights, that he had a general education degree, was satisfied with the advice of his counsel, that he was under no influence of drugs or alcohol, and that he definitely felt like he knew what he was doing in entering the plea. Edmonds v. Commonwealth, 189 S.W.3d 558, 2006 Ky. LEXIS 103 (Ky. 2006).
Defendant juvenile could withdraw his guilty plea under RCr 8.10 as the ambiguity in a plea agreement was resolved against the Commonwealth; the plea agreement, which provided that if defendant's sentence was probated by Jefferson County defendant's sentence in Shelby County would “likewise” be probated, required the imposition of a probated sentence in Shelby County identical to that imposed by the Jefferson Circuit Court. Elmore v. Commonwealth, 236 S.W.3d 623, 2007 Ky. App. LEXIS 349 (Ky. Ct. App. 2007).
Defendant's guilty plea was not invalid under Padilla, and defendant, who sought to withdraw his plea on the ground of ineffective assistance of counsel, was not entitled to relief. Although it appeared that counsel may have given defendant incomplete and perhaps ambiguous advice concerning the parole ramifications of a mandatory sex offender treatment program, neither the error nor the parole consequences of defendant's plea approached the egregiousness of concern in Padilla. Commonwealth v. Pridham, 394 S.W.3d 867, 2012 Ky. LEXIS 161 (Ky. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 134 (Ky. Apr. 25, 2013), cert. denied, Cox v. Kentucky, — U.S. —, 134 S. Ct. 312, 187 L. Ed. 2d 221, 2013 U.S. LEXIS 6473 (U.S. 2013).
1.5. — Right to Counsel.
Trial court erred in failing to appoint counsel for defendant concerning his motion to withdraw his guilty plea to first-degree robbery and other criminal charges, because a motion to withdraw a plea of guilty and the resulting hearing are critical stages for which the right to counsel is guaranteed under the Sixth Amendment. Carrigan v. Commonwealth, 414 S.W.3d 16, 2013 Ky. App. LEXIS 135 (Ky. Ct. App. 2013).
Order denying defendant's motion to withdraw his guilty plea was vacated where although defense counsel made the motion to withdraw, his failure to question defendant as to his testimony that he was forced into the plea and statements that went against defendant's interest demonstrated that counsel had a conflict of interest, and thus, defendant was effectively without counsel in asserting the motion to withdraw. Sturgill v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 517 (Ky. Ct. App. 2017).
2. — Voluntary Plea.
This provision would appear to connote that a voluntary plea of guilty, once made, cannot thereafter be withdrawn as a matter of right; however, where guilty pleas was based on a plea bargain held to be impermissible, such plea was not voluntary, could be withdrawn, and there was no waiver of defendant's right to jury trial and he was not in jeopardy. Allen v. Walter, 534 S.W.2d 453, 1976 Ky. LEXIS 100 (Ky. 1976).
Despite claims of passivity and malleability, defendant did not show that he was so passive that his capacity to act was overcome; therefore, the trial court properly determined that defendant's guilty plea was voluntary, and denied defendant's RCr 8.10 motion to  withdraw it. Williams v. Commonwealth, 229 S.W.3d 49, 2007 Ky. LEXIS 94 (Ky. 2007).
The trial court's failure to advise defendant of the sex-offender registration requirement was irrelevant to the determination of guilt or innocence because it was merely a collateral consequence completely outside the control or authority of the trial court. Because defendant entered a valid plea, the judgment entered on the plea had to be considered final and thus the trial court lost jurisdiction to rule upon his motions 10 days after entry of that judgment. Carpenter v. Commonwealth, 231 S.W.3d 134, 2007 Ky. App. LEXIS 290 (Ky. Ct. App. 2007).
Trial court did not err when it denied defendant's motion to withdraw his guilty plea as the record showed that the trial court engaged defendant in an extensive Boykin colloquy on the day he entered his Alford plea, that the trial court specifically found that defendant's plea was voluntary, that the trial court was familiar with defendant because of its four-year history of dealing with defendant, and that the trial court based its conclusion that defendant really did not need the medication he claimed to be essential on its conversations with the Kentucky Correctional Psychiatric Center. Sands v. Commonwealth, 358 S.W.3d 9, 2011 Ky. App. LEXIS 148 (Ky. Ct. App. 2011).
Although defendant contended that defendant's guilty plea was involuntary because defendant only accepted the plea to be immediately released from jail so that defendant could see defendant's terminally ill parent, the circuit court did not abuse its discretion or commit any error in denying defendant's motion to withdraw the plea because the court conducted a colloquy during the guilty plea hearing and did not err in finding that defendant's plea was entered intelligently, voluntarily, and knowingly. Blanton v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 50 (Ky. Ct. App. 2017).
3. —Involuntary Plea.
Trial court erroneously overruled defendant's motion to withdraw his guilty plea under RCr P. 8.10; his plea was not knowingly, intelligently, or voluntarily entered because the colloquy between defendant and the court indicated that defendant asked questions specifically with respect to parole eligibility and he received erroneous and confusing information. Dehart v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 38 (Ky. Ct. App. 2013).
4. — Grounds for Retention of Right.
A criminal defendant may condition his guilty plea on retention of the right to withdraw the plea upon rejection of the recommended plea bargain. Carwile v. Smith, 874 F.2d 382, 1989 U.S. App. LEXIS 6578 (6th Cir. 1989), cert. denied, 493 U.S. 943, 110 S. Ct. 346, 107 L. Ed. 2d 334, 1989 U.S. LEXIS 5163, 58 U.S.L.W. 3289 (1989).
Trial court could not initiate and accept a guilty plea, over the objections of the Commonwealth, conditioned on an express right of defendants to withdraw the plea if the court determined that a sentence of life without parole for 25 years or death should be imposed for the crimes committed. Commonwealth v. Corey, 826 S.W.2d 319, 1992 Ky. LEXIS 46 (Ky. 1992).
5. Change of Plea.
Where the court stated only that he would give great consideration to the jury's recommendation of probation and probably would follow the recommendation, there was no indication of any threat or that the defendant or his counsel was misled or deceived into changing his plea from not guilty to guilty by the trial judge's remarks regarding probation. Allee v. Commonwealth, 454 S.W.2d 336, 1970 Ky. LEXIS 272 (Ky. 1970), cert. dismissed, Green v. Kentucky, 401 U.S. 950, 91 S. Ct. 1186, 28 L. Ed. 2d 234, 1971 U.S. LEXIS 2792 (1971).
Where defendant entered a plea of guilty to a lesser charge after negotiating with the Commonwealth's attorney but sought to withdraw his plea after he was sentenced to five years since he had hoped he would be probated, he was not entitled to withdraw his plea. Blair v. Commonwealth, 479 S.W.2d 643, 1972 Ky. LEXIS 317 (Ky. 1972).
Denial of accused's motion to withdraw his plea of guilty was not improper where the court had informed the accused that a plea bargain agreement and the Commonwealth's attorney's recommendation of concurrent sentence were not binding and had afforded the accused ample opportunity to withdraw his plea at the time the court accepted the guilty plea. Couch v. Commonwealth, 528 S.W.2d 712, 1975 Ky. LEXIS 82 (Ky. 1975).
Trial court properly exercised its discretion in denying defendant's motion to withdraw his guilty plea after he had received a probated five-year sentence rather than the one-year sentence recommended by the Commonwealth inasmuch as the Commonwealth's attorney did everything he said he would do in recommending the one-year sentence. Murphy v. Commonwealth, 551 S.W.2d 838, 1977 Ky. App. LEXIS 714 (Ky. Ct. App. 1977).
Where the record revealed that at the time of his arraignment (which was held the day after his arrest) defendant appeared confused about his need for an attorney, the seriousness of the charges, the possible penalties involved and that he was primarily concerned about fulfilling an employment obligation that day, the court erred in denying defendant's motion to withdraw his guilty plea. Maxwell v. Commonwealth, 602 S.W.2d 169, 1980 Ky. LEXIS 237 (Ky. 1980).
6. Amendment of Rule.
7. — Purpose.
In 1989, the Supreme court amended this rule to eliminate the pernicious practice of having criminal defendants come to court and declare that no promise had been made to them when, in fact, the plea of guilty was in express reliance upon a promise or representation. It also amended the rule to eliminate the possibility of arbitrary or freakish sentencing and validate honest plea bargaining between the Commonwealth and the defendant while reserving unto the trial court the final decision as to sentencing. In so doing, however, it was not the court's intention to introduce trial judges into the plea bargaining process and supplant the role of the Commonwealth and the defendant in making the tentative agreement. Commonwealth v. Corey, 826 S.W.2d 319, 1992 Ky. LEXIS 46 (Ky. 1992).
8. Plea Agreement.
It could hardly be disputed that the Commonwealth's Attorney is in charge of the prosecution of violations of criminal and penal laws and that plea bargaining is a part of the process. While this rule does not expressly state that the plea agreement shall be between the defendant and the Commonwealth's Attorney, such a view is necessarily implied by virtue of the role conferred upon the trial court. Commonwealth v. Corey, 826 S.W.2d 319, 1992 Ky. LEXIS 46 (Ky. 1992).
Because defendant did not file a motion for shock probation pursuant to KRS 439.265, and indeed could not as part of defendant's plea agreement, and because, pursuant to RCr P. 8.10, the circuit court could not accept the plea and then circumvent its terms by its own actions, the circuit court lacked jurisdiction to order a hearing or consider shock probation; therefore, a writ of prohibition was appropriate. Hidalgo v. Commonwealth, 290 S.W.3d 56, 2009 Ky. LEXIS 143 (Ky. 2009).
Because second-degree robbery under KRS 515.030 was the highest class of crime for which defendant was convicted, the aggregate of the sentences to be imposed upon defendant for convictions of one count of second-degree robbery, four counts of third-degree burglary, and one count of theft over $300 could not lawfully exceed 20 years; KRS 532.110(1)(c) did not give the trial court leeway to impose a greater sentence, and explicitly stated, through its incorporation of KRS 532.080(6)(b), that the sentence “shall not exceed” 20 years. Thus, defendant's 35-year sentence was not within the statutorily prescribed range of punishment and the plea agreement authorizing that sentence should have been rejected pursuant to RCr P. 8.10. McClanahan v. Commonwealth, 308 S.W.3d 694,  2010 Ky. LEXIS 98 (Ky. 2010).
Defendant's sentence was vacated because counsel was ineffective for not objecting to the trial court's violation of RCr P. 8.10, when the court rejected defendant's plea bargain in deference to the victim's wishes and imposed a harsher sentence without offering defendant the opportunity to withdraw defendant's guilty plea. Griffith v. Commonwealth, 454 S.W.3d 315, 2015 Ky. App. LEXIS 11 (Ky. Ct. App. 2015).
Defendant's sentence was vacated because counsel was ineffective for not objecting to the trial court's violation of RCr P. 8.10, when the court rejected defendant's plea bargain in deference to the victim's wishes and imposed a harsher sentence without offering defendant the opportunity to withdraw defendant's guilty plea. Griffith v. Commonwealth, 454 S.W.3d 315, 2015 Ky. App. LEXIS 11 (Ky. Ct. App. 2015).
9. Withdrawal.
10. — Permission Discretionary.
The withdrawal, before judgment, of a guilty plea and substitution of a plea of not guilty was a matter within the sound discretion of trial court. Hurt v. Commonwealth, 333 S.W.2d 951, 1960 Ky. LEXIS 217 (Ky. 1960) (decided under prior law).
The trial court did not err in overruling defendant's motion to withdraw his guilty plea; defendant was a convicted felon who was indicted for a crime while on felony probation, he was represented by counsel with whom he stated he was satisfied, in addition to explaining the charges, penalties and potential defenses to defendant, counsel also discussed with him his options, and defendant chose to enter a guilty plea, signed documents in open court expressing his intention to plead guilty, knowingly waived his constitutional rights, and when asked, he told the trial court he had no questions. Williams v. Commonwealth, 233 S.W.3d 206, 2007 Ky. App. LEXIS 326 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2010 Ky. LEXIS 433 (Ky. Aug. 18, 2010).
Defendant, who had not completed a pre-trial diversion as he refused to admit to conduct which he denied occurred in a Kentucky Sex Offender Treatment Program, could withdraw his guilty plea pursuant to RCr 8.10 since the case had not been finally adjudicated. Commonwealth v. Lopez, 267 S.W.3d 685, 2008 Ky. App. LEXIS 114 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2008 Ky. LEXIS 721 (Ky. Nov. 19, 2008).
Trial court erred in refusing to permit defendant to withdraw his guilty plea when the trial court declined to impose the 20-year sentence offered as part of a plea agreement because defendant had a right under RCr P. 8.10 to withdraw his guilty plea when the trial court rejected the plea agreement. Covington v. Commonwealth, 295 S.W.3d 814, 2009 Ky. LEXIS 182 (Ky. 2009).
11. — After Verdict.
Where at joint trial of defendants each entered a plea of guilty and the jury empaneled to fix their punishment did so at confinement in the state penitentiary for five years and, before judgment was pronounced on that verdict, the defendants entered a motion to permit them to withdraw their pleas of guilty to the charges of housebreaking and enter their pleas of not guilty, it was prejudicial error to deny the motion. Robinson v. Commonwealth, 310 Ky. 353, 220 S.W.2d 846, 1949 Ky. LEXIS 920 (Ky. 1949) (decided under prior law).
A plea of guilty fairly made could not be withdrawn after verdict merely on whim or caprice of defendant, or because verdict was more severe than defendant had expected. Reed v. Commonwealth, 261 S.W.2d 630, 1953 Ky. LEXIS 1031 (Ky. 1953) (decided under prior law).
The trial court had discretion to permit a defendant to withdraw a plea of guilty, even after verdict, in order to prevent injustice. Reed v. Commonwealth, 261 S.W.2d 630, 1953 Ky. LEXIS 1031 (Ky. 1953) (decided under prior law).
Where plea of guilty was entered on advice of counsel without any inducements or promises, and there was nothing to show defendant was misled or overreached and no showing in the record that he requested a continuance of his case or that he made any effort to obtain the presence of witnesses or that witnesses were within the jurisdiction of the court or that any process issued for them, defendant had failed to advance any reason why he should have been permitted to withdraw his plea of guilty after verdict and trial judge did not abuse his discretion in failing to permit him to change his plea from guilty to not guilty and in refusing to submit to a jury the issue of his guilt or innocence. Reed v. Commonwealth, 261 S.W.2d 630, 1953 Ky. LEXIS 1031 (Ky. 1953) (decided under prior law).
12. — After Sentence.
Where Commonwealth's attorney and county attorney carried out their parts of agreement to reduce murder charge to voluntary manslaughter and recommended to jury that punishment be fixed at confinement in the penitentiary for a period of five years and recommended to the court that sentence be suspended and that defendant be placed on probation this was all that they were required to do under the agreement and where defendant elected to enter a plea of guilty with full knowledge of the probable consequences, in absence of a showing that plea was made under circumstances of fear, deceit, or coercion, he was not entitled to withdraw his plea of guilty to involuntary manslaughter after court had exercised its discretion and announced its decision to overrule defendant's motion for probation and especially so after sentence was pronounced. Franklin v. Commonwealth, 305 Ky. 111, 203 S.W.2d 2, 1947 Ky. LEXIS 771 (Ky. 1947) (decided under prior law).
13. — On Denial of Probation.
Change of plea was not a matter of right upon the overruling of a motion for probation. Hurt v. Commonwealth, 333 S.W.2d 951, 1960 Ky. LEXIS 217 (Ky. 1960) (decided under prior law).
Pursuant to RCr 8.10, the trial court should have allowed defendant to withdraw his plea and to proceed to trial on the charge of flagrant non-support where the trial court declined to accept the Commonwealth's recommendation of probation made pursuant to the plea agreement. Jones v. Commonwealth, 260 S.W.3d 355, 2008 Ky. App. LEXIS 231 (Ky. Ct. App. 2008).
14. — For Person Incapable of Understanding Plea.
The trial judge before proceeding with trial, should have ordered the substitution of a plea of not guilty for that of guilty as entered by defendant where defendant who was charged with wilful murder was of low mentality and did not know the effect of the plea which he had entered and his testimony showed that he was guilty of manslaughter but not murder. Pool v. Commonwealth, 301 Ky. 531, 192 S.W.2d 490, 1946 Ky. LEXIS 520 (Ky. 1946) (decided under prior law).
Where defendant was a person of low mentality, it could be assumed that he did not know effect of plea of guilty which he entered to indictment for wilful murder hence failure of court to instruct jury on voluntary manslaughter in view of his testimony was reversible error. Pool v. Commonwealth, 301 Ky. 531, 192 S.W.2d 490, 1946 Ky. LEXIS 520 (Ky. 1946) (decided under prior law).
15. Appeal.
A defendant convicted of a misdemeanor in police court upon a plea of guilty could upon appeal to circuit court enter a plea of not guilty at any time before judgment since the trial in circuit court was de novo and occupied the same status as if the charge against him had been preferred by an indictment returned against him in the circuit court. Williams v. Commonwealth, 307 Ky. 37, 209 S.W.2d 477, 1948 Ky. LEXIS 658 (Ky. 1948) (decided under prior law).
On appeal, the trial in the circuit court in all respects should be de novo, and evidence of the type of plea on behalf of the defendant in the inferior court was incompetent and should have been excluded from consideration. Holbrook v. Commonwealth, 327 S.W.2d 950, 1959 Ky. LEXIS 84 (Ky. 1959), overruled, Johnson v. Commonwealth, 509 S.W.2d 274, 1974 Ky. LEXIS 560 (Ky. 1974) (decided under prior law).
Rule 8.12.  Pleadings.
Text
Pleadings in criminal proceedings shall be the indictment, information, complaint or uniform citation, and the plea of guilty, guilty but mentally ill, or not guilty. No other plea, demurrer, or motion to quash shall be used, and defense or objections that before the effective date of these rules [January 1, 1985] could have been raised by one or more of them shall be raised only by motion to dismiss or to grant appropriate relief.
History
(Amended June 12, 1981, effective September 1, 1981; amended June 29, 1984, effective January 1, 1985.)
Annotations

Kentucky Law Journal.
Ziegler, A Primer on Administrative Rules and Rule-Making in Kentucky, 67 Ky. L.J. 103 (1978-1979).
Opinions of Attorney General. A plea of nolo contendere is not authorized by either statute or rule and cannot be accepted by a state court. OAG 76-174.
NOTES TO DECISIONS

 	1. 	Nolo Contendere.
 	2. 	Traffic Offenses.
 	3. 	Not Guilty.
 	4. 	Objections.
1. Nolo Contendere.
The language of R. Cr. 8.08 and this rule, as construed according to common and approved usage, expressly prohibits the use of any pleas in criminal cases except guilty or not guilty; any conflicting common rule allowing the acceptance of pleas of nolo contendere is without effect. Commonwealth v. Hillhaven Corp., 687 S.W.2d 545, 1984 Ky. App. LEXIS 638 (Ky. Ct. App. 1984).
2. Traffic Offenses.
A certified copy of a uniform citation taken from the record of a prior conviction of driving under the influence of alcohol (DUI) can be used to prove the date of the prior offense during the trial for a subsequent DUI offense; uniform citations are charging documents in the prosecution of DUI offenses and are not solely “investigative reports by police,” and the date of the offense recorded on the uniform citation from a prior DUI offense is trustworthy, thus a trial court did not err in allowing the Commonwealth to utilize the uniform citations to prove the dates of defendant's prior offenses. Skeans v. Commonwealth, 912 S.W.2d 455, 1995 Ky. App. LEXIS 217 (Ky. Ct. App. 1995).
Defendant's motion to dismiss should have been granted after defendant was charged with driving under the influence and driving without a seatbelt because the basis for defendant's arrest was premised upon a highway checkpoint and the checkpoint did not comport with state police guidelines. There were no media announcements about the check point, a state trooper was not designated to be in charge of the checkpoint, the checkpoint was closed after defendant was arrested, and the state police could not put forth a constitutionally permissible purpose for its decision to conduct the vehicle checkpoint. Monin v. Commonwealth, 209 S.W.3d 471, 2006 Ky. App. LEXIS 186 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 15 (Ky. 2007).
3. Not Guilty.
Where record was silent as to whether defendant pleaded not guilty, that plea was implicit in fact that evidence was heard on question of defendant's guilt. Brown v. Hoblitzell, 307 S.W.2d 739, 1956 Ky. LEXIS 2 (Ky. 1957) (decided under prior law).
4. Objections.
If defendants failed to insist upon a ruling on an objection, they waived the objection. Harris v. Commonwealth, 342 S.W.2d 535, 1960 Ky. LEXIS 98 (Ky. 1960) (decided under prior law).
Rule 8.14.  Motions.
Text
An application to the court for an order shall be by motion which shall be in writing unless made during a hearing or trial, shall state with particularity the grounds therefor, and shall set forth the relief or order sought.
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Quick, Criminal Procedure, 66 Ky. L.J. 605 (1977-1978).
Ziegler, A Primer on Administrative Rules and Rule-Making in Kentucky, 67 Ky. L.J. 103 (1978-1979).
NOTES TO DECISIONS

 	1. 	Suppressing Evidence.
 	2. 	Defense.
 	3. 	Trying Case at Current Term.
 	4. 	Withdrawing Guilty Plea.
1. Suppressing Evidence.
Where at the beginning and again at the conclusion of Commonwealth's evidence, proper motion was made by defendant to suppress the evidence obtained by search of his automobile after his arrest for reckless driving, the requirements of this rule were met and the question of the validity of the search was not waived. Stiltz v. Commonwealth, 390 S.W.2d 642, 1965 Ky. LEXIS 356 (Ky. 1965).
The question of whether to suppress or not to suppress evidence prior to trial is in the discretion of the trial court, and only for abuse of that discretion will the reviewing court interfere. Freeman v. Commonwealth, 425 S.W.2d 575, 1967 Ky. LEXIS 15 (Ky. 1967).
Suppression of defendant's pre- and post- Miranda  statements was properly denied, as a reasonable person in her position would not have believed that she was in custody at the time the statements were made. Monroe v. Commonwealth, 244 S.W.3d 69, 2008 Ky. LEXIS 10 (Ky. 2008).
Motion to suppress statements defendant made to authorities was properly denied, even though the interrogation lasted more than 6 hours before the defendant was informed of his Miranda  rights; No factors indicated that defendant was in custody; defendant cooperated with the officers, even though he was told that he was free to leave, and he was not touched or coerced by the officers. Beckham v. Commonwealth, 248 S.W.3d 547, 2008 Ky. LEXIS 71 (Ky. 2008).
Trial court's suppression of surveillance videotapes but not of evidence obtained when trash pulls yielded the basis for a search warrant for defendant's home did not violate defendant's rights under the Fourth Amendment or Ky. Const. § 10. The tapes were suppressed because the Commonwealth failed to timely provide them to defense, not because they were unconstitutionally obtained, and in any event, the warrant was based on the trash pulls, which defendant conceded were proper. Laterza v. Commonwealth, 244 S.W.3d 754, 2008 Ky. App. LEXIS 10 (Ky. Ct. App. 2008).
Where a police officer stopped a vehicle for making an improper turn, where the driver was unable to produce proof of insurance and registration and the vehicle was not registered to him, where the officer recognized a passenger in the vehicle as someone whom his partner had arrested on a drug-related offense, where the officer thought that the passenger appeared to be impaired, where the officer requested and was denied consent to search the vehicle, where the officer summoned a narcotics detection dog to the scene, where the dog alerted to the presence of drugs, and where a subsequent search of the vehicle's occupants revealed that defendant was in possession of cocaine, the contraband discovered was the product of an unconstitutional seizure because the seizure, which lasted approximately 90 minutes, was unreasonable in duration. While the investigative detention for the issuance of a ticket was justified, the seizure had to be temporary and could last no longer than was necessary to effectuate the purpose of the stop; as such, defendant's motion to suppress the drug evidence should have been granted. Epps v. Commonwealth, 295 S.W.3d 807, 2009 Ky. LEXIS 191 (Ky. 2009).
Even if defendant was not informed of his right to remain silent, that did not provide a basis for the suppression of marijuana evidence found tucked between his buttocks when he was searched after being taken to jail because the Commonwealth was not attempting to use any statement made by defendant against him. Taylor v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 29 (Ky. Ct. App. 2009), aff'd, 313 S.W.3d 563, 2010 Ky. LEXIS 153 (Ky. 2010).
2. Defense.
Where no mention was made of a defense when the defendant moved for a directed verdict, the defendant could not argue on appeal that the trial court erred in failing to direct a verdict on that ground. Richardson v. Commonwealth, 559 S.W.2d 738, 1977 Ky. App. LEXIS 871 (Ky. Ct. App. 1977).
3. Trying Case at Current Term.
It was error to file away an indictment with leave to reinstate where the accused had been served with process and had objected to the motion and moved the court to try the case at the current or subsequent term of court. Tepper v. Commonwealth, 273 S.W.2d 355, 1954 Ky. LEXIS 1157 (Ky. 1954) (decided under prior law).
4. Withdrawing Guilty Plea.
Defendant's pro se letter to the court was not a motion to withdraw defendant's guilty plea because the letter (1) did not set forth the relief requested, as required, and (2) did not ask to withdraw the plea. Russell v. Commonwealth, 495 S.W.3d 680, 2016 Ky. LEXIS 330 (Ky. 2016).
Rule 8.16.  Motions that may be made before trial.
Text
A party may raise by pretrial motion any defense, objection, or request that the court can determine without a trial of the general issue.
History
(Amended October 4, 2012, effective January 1, 2013.)
Annotations

Cross-References.
Effect of former prosecution for same offense. Penal Code, KRS 505.030.
Defenses, Penal Code KRS 500.070.
Kentucky Law Journal.
Notes, The Conundrum of Criminal Discovery: Constitutional Arguments, ABA Standards, Federal Rules, and Kentucky Law, 64 Ky. L.J. 800 (1975-76).
NOTES TO DECISIONS

 	1. 	Preliminary Defense.
 	2. 	Double Jeopardy.
 		3. 	— Different Offenses.
 	4. 	Res Judicata.
1. Preliminary Defense.
The defense that LSD was not a narcotic as defined by statute was properly a preliminary defense presentable by motion. Hohnke v. Commonwealth, 451 S.W.2d 162, 1970 Ky. LEXIS 379 (Ky. 1970).
2. Double Jeopardy.
Where after jury was empaneled, accepted by both parties and sworn to try the case, one of the jurors stated he had been a member of the jury on the trial of the case at a previous term of court and defendant moved the court to set aside swearing of jury and continue case and court sustained motion as to setting aside and swearing the jury but overruled the motion for continuing the case and another juror was called and accepted by the Commonwealth and defendant objected and excepted and the entire jury was again sworn by the court, any error by the court did not go to that question of jeopardy. Johnson v. Commonwealth, 308 Ky. 709, 215 S.W.2d 838, 1948 Ky. LEXIS 1028 (Ky. 1948) (decided under prior law).
Where reason indorsed on first indictment, dismissing it, showed that defendant had not been placed in jeopardy under it, the dismissal could not be effectively pleaded as bar to a second indictment on the same charge. Commonwealth v. Smith, 244 S.W.2d 724, 1951 Ky. LEXIS 1230 (Ky. 1951) (decided under prior law).
Plea of former jeopardy was properly sustained, although caption of indictment indicated improper circuit court and body of indictment indicated improper grand jury had acted, where after plea of not guilty, jury was duly empaneled and sworn to try issue under the indictment and Commonwealth's attorney, who after reading indictment to jury, moved that court set aside swearing of jury and refer case to grand jury for second indictment and defendant objected but motion was sustained over his objection and grand jury returned indictment charging defendant with same offense. Commonwealth v. Payne, 245 S.W.2d 581, 1952 Ky. LEXIS 590 (Ky. 1952) (decided under prior law).
Defendant had no basis for plea of former jeopardy when he was placed on trial in circuit court where trial had been had previously before a judge of another circuit court who had no jurisdiction of the case. Shields v. Commonwealth, 258 S.W.2d 520, 1953 Ky. LEXIS 862 (Ky. 1953) (decided under prior law).
Where Commonwealth's attorney in trial for voluntary manslaughter moved that swearing of jury be set aside and mistrial declared because of improper introduction by defendant of photographs taken of him in jail showing the condition of his face and court sustained the motion, defendant's conduct was not such as to deprive him of his constitutional right not to be tried twice for same offense, and plea of former jeopardy on subsequent trial was erroneously overruled. Lillard v. Commonwealth, 267 S.W.2d 712, 1954 Ky. LEXIS 847 (Ky. 1954) (decided under prior law).
A former acquittal or conviction may be pleaded as a bar to another prosecution for the same offense. Burnett v. Commonwealth, 284 S.W.2d 654, 1955 Ky. LEXIS 30 (Ky. 1955) (decided under prior law).
If the evidence required to convict under a first indictment would not be sufficient to convict under a second but proof of an additional fact would be necessary to constitute the offense charged in the second, then the former conviction of acquittal cannot be pleaded in bar to the second. Centers v. Commonwealth, 318 S.W.2d 57, 1958 Ky. LEXIS 129 (Ky. 1958) (decided under prior law).
Plea of former jeopardy is an affirmative defense and it could only be raised in accordance with specified form. Barnett v. Commonwealth, 361 S.W.2d 284, 1962 Ky. LEXIS 236 (Ky. 1962) (decided under prior law).
3. — Different Offenses.
Defendant's plea of former jeopardy in prosecution for maliciously striking and wounding another with a deadly weapon with the intent to kill him and for entering into conspiracy for purpose of maliciously striking and wounding was unfounded, where defendant had been convicted of maliciously striking and wounding another person, either by his own hand or by acting in concert with others who committed the specific act since each assault was on a different person and constituted a separate crime. Helton v. Commonwealth, 244 S.W.2d 762, 1951 Ky. LEXIS 1248 (Ky. 1951) (decided under prior law).
Plea of former jeopardy was properly overruled where defendant's first trial was for a different offense, against a different person, although both offenses grew out of the same difficulty. Murray v. Commonwealth, 289 S.W.2d 203, 1956 Ky. LEXIS 280 (Ky. 1956) (decided under prior law).
Armed robbery and murder are not identical offenses although each is a part of one general transaction and although much of the same evidence is admissible in each case, defendant's conviction for armed robbery was not a bar to conviction for murder where victim died about two months after defendant's conviction for armed robbery from wounds inflicted by defendant at the time of the robbery. Centers v. Commonwealth, 318 S.W.2d 57, 1958 Ky. LEXIS 129 (Ky. 1958) (decided under prior law).
A test almost universally applied to determine the identity of offenses was to ascertain the identity of the evidence in both cases and if the evidence, which was necessary to support the second indictment, was admissible under the former, was related to the same crime and was sufficient to have warranted a conviction of that crime, the offenses were identical and a plea of former conviction or acquittal was a bar, but if the facts which could convict on the second prosecution would not necessarily have convicted on the first, then the first was not a bar to the second. Centers v. Commonwealth, 318 S.W.2d 57, 1958 Ky. LEXIS 129 (Ky. 1958) (decided under prior law).
The test to determine whether acts committed at same time and same place constitute one or more offenses is, that if proof of what is set out in second indictment made on trial of first indictment would sustain it, then the two indictments are for the same offense, but if what is set out in second indictment when proved upon the trial of the first will not sustain it, then they are distinct offenses, and conviction or acquittal of either is not a bar to the other. Easley v. Commonwealth, 320 S.W.2d 778, 1958 Ky. LEXIS 14 (Ky. 1958) (decided under prior law).
Offenses are not the same if upon trial of one proof of an additional fact is required, which is not necessary to be proved in the trial of the other although some of the same acts may be necessary to be proved in the trial of each, and fact that some single element of offense charged may have a single element of some other offense as to which defendant has previously been in jeopardy is not sufficient to support a plea of former jeopardy. Hunt v. Commonwealth, 338 S.W.2d 912, 1960 Ky. LEXIS 424 (Ky. 1960) (decided under prior law).
4. Res Judicata.
For a former judgment to be pleaded as res judicata, there must have been a substantial identity of the parties to the action in which the judgment was rendered in the same capacities and in the same antagonistic relation, or else they must have been in privity with the parties in such action. Barnett v. Commonwealth, 348 S.W.2d 834, 1961 Ky. LEXIS 35 (Ky. 1961) (decided under prior law).
Former judgment could be pleaded as res judicata only by parties to former action and their privies and not by strangers. Barnett v. Commonwealth, 348 S.W.2d 834, 1961 Ky. LEXIS 35 (Ky. 1961) (decided under prior law).
Where defendant sought in a later trial the protection of res judicata by pleading the conviction of another party in an earlier trial, the Commonwealth was not estopped from prosecuting defendant for the same unlawful killing. Barnett v. Commonwealth, 348 S.W.2d 834, 1961 Ky. LEXIS 35 (Ky. 1961) (decided under prior law).
Rule 8.18.  Defenses, objections and requests that must be made before trial; waiver of a motion, defense, objection, or request; relief from waiver.
Text
(1)  Defenses, Objections and Requests That Must Be Made Before Trial. Except for good cause shown, the following shall be raised before trial:
 	(a)   a motion alleging a defect in instituting the prosecution;
 	(b)  a motion alleging a defect in the indictment or information — but at any time while the case is pending, the court may hear a claim that the indictment or information fails to invoke the courts jurisdiction or to state an offense;
 	(c)  a Rule 7.24 request or motion for discovery or inspection;
 	(d)  a Rule 8.07(1)(A) notice of insanity defense;
 	(e)  a Rule 8.07(2)(A) notice of intention to introduce expert evidence relating to a mental disease or defect or any other mental condition of the defendant bearing on—
 		(i)  the issue of guilt;
 		(ii)  the issue of punishment; or 
 		(iii)  the issue of guilt and the issue of punishment;
 	(f)  a Rule 8.27 motion to suppress evidence; 
 	(g)  a Rule 8.29 motion to sever charges or defendants; and
 	(h)  a Rule 8.31 motion for separate trials.
(2)  Waiver of a Motion, Defense, Objection, or Request; Relief from Waiver. A party waives any Rule 8.18(1) defense, objection, or request not raised by the deadline the court sets under Rule 820 or by any extension the court provides. Upon a finding of good cause, the court shall grant relief from the waiver.
History
(Amended November 7, 2014, effective January 1, 2015.)
Annotations

Cited:  Collins v. Commonwealth, 433 S.W.2d 663, 1968 Ky. LEXIS 290 (Ky. 1968); Strong v. Commonwealth, 507 S.W.2d 691, 1974 Ky. LEXIS 741 (Ky. 1974); Fair v. Commonwealth, 652 S.W.2d 864, 1983 Ky. LEXIS 260 (Ky. 1983); Lovett v. Commonwealth, 858 S.W.2d 205, 1993 Ky. App. LEXIS 86 (Ky. Ct. App. 1993); Commonwealth v. Hamilton, 905 S.W.2d 83, 1995 Ky. App. LEXIS 151 (Ky. Ct. App. 1995); Epperson v. Commonwealth, 197 S.W.3d 46, 2006 Ky. LEXIS 49 (Ky. 2006); Windsor v. Commonwealth, 250 S.W.3d 306, 2008 Ky. LEXIS 105 (Ky. 2008).
NOTES TO DECISIONS

 	1. 	Waiver by Failure to File Motion.
 	2. 	Challenge to Validity of Prior Conviction.
 	3. 	Defective Indictment.
 	4. 	Dismissal.
 	5. 	Void Indictment.
 	6. 	Grand Jury.
 		7. 	— Improper Selection.
 		8. 	— Return of Indictment.
 		9. 	— Outsider Present.
 		10. 	— Use of Recording Device.
 	11. 	Statute of Limitations.
 	12. 	Juvenile Case.
1. Waiver by Failure to File Motion.
Failure of indictment to give dates of former convictions under habitual criminal law was waived by failure to move for bill of particulars and by failure to challenge indictment by motion. Cole v. Commonwealth, 405 S.W.2d 753, 1966 Ky. LEXIS 271 (Ky. 1966).
The question of defect in indictment for two separate offenses of selling and possessing alcoholic beverages in local option territory because it did not name the purchaser of the liquor was waived because objection was not raised by motion before trial as required by this rule. Clark v. Commonwealth, 418 S.W.2d 241, 1967 Ky. LEXIS 206 (Ky. 1967).
A defendant's objection to an alleged defect in his indictment is untimely, if not made until the motion for a new trial, so that the alleged defect is waived. Vickers v. Commonwealth, 472 S.W.2d 469, 1971 Ky. LEXIS 191 (Ky. 1971).
The meaning of this rule is that defenses or objections based on defects in the indictment may be raised only by a motion before trial, and failure to present any such objections constitutes a waiver thereof. Wood v. Commonwealth, 567 S.W.2d 121, 1978 Ky. LEXIS 366 (Ky. 1978).
By failing to timely object before trial to failure to respond to the request for bill of particulars, the appellant was precluded from raising this issue on appeal. Hampton v. Commonwealth, 666 S.W.2d 737, 1984 Ky. LEXIS 219 (Ky. 1984).
Failure to file a motion raising a defense or objection to indictment before trial constitutes a waiver thereof. Commonwealth v. Varney, 690 S.W.2d 758, 1985 Ky. LEXIS 211 (Ky. 1985).
Where the defendant did not challenge an erroneous classification of the charges before trial, he waived the defect. Offutt v. Commonwealth, 799 S.W.2d 815, 1990 Ky. LEXIS 44 (Ky. 1990).
Although the description of the offense in an indictment appeared more consistent with sexual abuse in the third degree, a class B misdemeanor, than it was with the charge of sexual abuse in the first degree, any defect in the indictment was waived since it was not raised in a pretrial motion. Williams v. Commonwealth, 233 S.W.3d 206, 2007 Ky. App. LEXIS 326 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2010 Ky. LEXIS 433 (Ky. Aug. 18, 2010).
2. Challenge to Validity of Prior Conviction.
The defendant is apprised of the previous conviction that will be used against him by the face of the indictment and, at this point, he should challenge by motion any conviction so appearing if he has evidence that it was obtained by means constitutionally impermissible; the question of some underlying constitutional invalidity should be raised by the defendant and decided before the trial as a threshold issue to the admissibility of the evidence of conviction at the trial itself. Commonwealth v. Gadd, 665 S.W.2d 915, 1984 Ky. LEXIS 214 (Ky. 1984).
Where the record is silent the defendant has both the burden of proving that the prior conviction was constitutionally invalid and the right to be heard on the subject during the progress of the persistent felony offender proceedings; this is a preliminary matter which is properly presented by a motion that must be made before trial as in this rule. Commonwealth v. Gadd, 665 S.W.2d 915, 1984 Ky. LEXIS 214 (Ky. 1984).
If the defendant had testified that the judge in the former trial accepted his plea without explaining his rights or that he did not understand his constitutional rights, then the commonwealth would have the burden of proof that the judgment was entered in a manner which fully protected his constitutional rights, but since the defendant offered no such attack upon the prior conviction after the judgment was introduced, there was no error in failing to suppress it. Conklin v. Commonwealth, 799 S.W.2d 582, 1990 Ky. LEXIS 135 (Ky. 1990).
3. Defective Indictment.
Where indictment was void defendant's failure to move to set aside indictment was immaterial, for there could be no waiver of a void indictment. Beach v. Lady, 262 S.W.2d 837, 1953 Ky. LEXIS 1139 (Ky. 1953) (decided under prior law).
If indictment stated a public offense, though defectively, failure to demur waived defect. Clark v. Commonwealth, 274 S.W.2d 654, 1954 Ky. LEXIS 1234 (Ky. 1954) (decided under prior law).
Objection that indictment was faulty because it charged two distinct crimes should have been raised upon the trial by a motion to elect or a demurrer and where none were filed the objection was considered waived. Clark v. Commonwealth, 274 S.W.2d 654, 1954 Ky. LEXIS 1234 (Ky. 1954) (decided under prior law).
A demurrer was the proper way to object when more than one offense was charged but a motion to elect sufficiently raised the objection to the warrant and the trial court erred in not requiring an election. Eisner v. Commonwealth, 318 S.W.2d 546, 1958 Ky. LEXIS 144 (Ky. 1958) (decided under prior law).
Demurrer filed after indictment was read and prior to arraignment was timely filed to object that offense was not committed within the local jurisdiction of the court because caption named court in which defendant was indicted but body of indictment named another county and stated that the crime was committed in the county aforesaid. Stovall v. Commonwealth, 283 S.W.2d 209, 1955 Ky. LEXIS 295 (Ky. 1955) (decided under prior law).
The rule is that where an indictment fails to state a public offense, the sufficiency thereof may be raised on appeal. It is where the indictment defectively states a public offense that such defect is waived unless objected to. Stark v. Commonwealth, 828 S.W.2d 603, 1991 Ky. LEXIS 177 (Ky. 1991), overruled, Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996), overruled in part, Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996).
Although defendant's indictment for robbery was incomplete because it failed to state that he used or threatened force against a person and failed to name that person, that defect did not mean the indictment failed to “charge an offense” or was insufficient to support a conviction. Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996).
4. Dismissal.
Although pursuant to RCr 8.18, lack of jurisdiction or the failure to charge an offense in a criminal complaint could be recognized at any point during the proceedings, the Kentucky Supreme Court held that under RCr 3.13 only the Commonwealth, with the trial court's permission, could dismiss a complaint. Commonwealth v. Isham, 98 S.W.3d 59, 2003 Ky. LEXIS 19 (Ky. 2003).
KRS 510.110(1)(d) is not unconstitutionally vague under U.S. Const. amend. XIV; although 16-17 year olds could have legally consented to sexual activity, the Kentucky General Assembly has recognized that certain persons may be able to abuse a position of authority or influence to obtain sexual contact with minors, and the legislature has a rational basis to impose a higher standard on persons who have an advantageous position of authority or influence over minors in their care. Even if the statutory definitions of “position of authority” and “position of special trust” were potentially vague in some situations, they clearly applied to appellant, who was exercising parental authority over a child staying at his house, and a dismissal of the indictment for first-degree sexual abuse was not appropriate. Stinson v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 161 (Ky. Ct. App. 2011).
KRS 510.110(1)(d) is not unconstitutionally overbroad under U.S. Const. amend. XIV; the focus of KRS 510.110(1)(d) is not necessarily on the defendant's use of his or her position of authority or special trust to obtain sexual contact with a minor, but rather on the fact that the sexual contact occurred while the person occupied that position of authority or special trust with respect to the minor; since KRS 510.110(1)(d) addresses this narrow issue, it does not needlessly prohibit or restrict constitutionally protected activities or invites enforcement in an arbitrary manner. Therefore, a dismissal of an indictment for first-degree sexual abuse based on a failure to state an offense was not appropriate. Stinson v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 161 (Ky. Ct. App. 2011).
5. Void Indictment.
Where defendant was convicted upon a void indictment he had not been in jeopardy and after his release from prison on writ of habeas corpus Commonwealth was not barred from submitting the case to another grand jury and trying him again upon an indictment which was sufficient to sustain a conviction for killing another person. Beach v. Lady, 262 S.W.2d 837, 1953 Ky. LEXIS 1139 (Ky. 1953) (decided under prior law).
6. Grand Jury.
Defendant's rights were not prejudiced because one of the owners of property which defendant had allegedly stolen was foreman of the indicting grand jury since giving of testimony by grand juror is consistent with his duty as grand juror and affords no grounds for quashing indictment. Hammer v. Commonwealth, 332 S.W.2d 267, 1959 Ky. LEXIS 16 (Ky. 1959) (decided under prior law).
7. — Improper Selection.
Every person is entitled to right of having grand jury which indicts him selected according to law, and where that right was not recognized, it was duty of trial court to quash indictment unless right was waived. Fugate v. Commonwealth, 313 Ky. 845, 233 S.W.2d 1019, 1950 Ky. LEXIS 1001 (Ky. 1950) (decided under prior law).
Where defendant made a timely and renewed motion to quash indictment as invalid because of a substantial error in the summoning and formation of the grand jury which returned it, the indictment was invalid since seven members of grand jury, whose names were drawn from jury wheel, were not listed on county tax commissioner's records and law required jury commissioners in selecting names for jury service to take last returned tax commissioner's book for county and list names therefrom, and that was not done and commissioners had thereby violated the law and obstructed justice. Fugate v. Commonwealth, 313 Ky. 845, 233 S.W.2d 1019, 1950 Ky. LEXIS 1001 (Ky. 1950) (decided under prior law).
It was not mandatory that statute providing method for selection of jurors be followed with technical or literal strictness, and no more than substantial compliance was required but selecting names of jurors was a concerted performance by commissioners authorized to make the selection which could not be delegated to others and where only one member of jury commission acted in selecting names there was a substantial violation and court erred in overruling defendant's motion to quash for irregularity in selection of grand jurors although defendant did not establish that he was prejudiced thereby. Rodgers v. Commonwealth, 314 Ky. 496, 236 S.W.2d 270, 1951 Ky. LEXIS 681 (Ky. 1951) (decided under prior law).
Where only one member of acting jury commission had anything to do with selecting and placing names in jury drum, there was a substantial violation rather than a substantial compliance with statute, and court should have sustained motion to quash indictment. Rodgers v. Commonwealth, 314 Ky. 496, 236 S.W.2d 270, 1951 Ky. LEXIS 681 (Ky. 1951) (decided under prior law).
8. — Return of Indictment.
Defendant could have challenged indictment, returned on seventh day of grand jury session where statute provided that grand juries should not remain in session longer than six days at any regular term of court but court could if required extend time of grand jury not more than three days longer, by a motion to quash or set it aside but in the absence of motion it was not an error so fatal as to make judgment of conviction void. Harrod v. Commonwealth, 253 S.W.2d 574, 1952 Ky. LEXIS 1098 (Ky. 1952) (decided under prior law).
9. — Outsider Present.
If an outsider was present when the grand jury acted on an indictment it was ground for setting aside the indictment. Greenwell v. Commonwealth, 317 S.W.2d 859, 1958 Ky. LEXIS 103 (Ky. 1958) (decided under prior law).
10. — Use of Recording Device.
The use of recording device in a grand jury inquiry was an unorthodox practice and not to be commended as there was risk of unauthorized disclosure and embarrassment but where record was not so used the rights of the defendant were not prejudiced. Greenwell v. Commonwealth, 317 S.W.2d 859, 1958 Ky. LEXIS 103 (Ky. 1958) (decided under prior law).
11. Statute of Limitations.
A statute of limitations is a defense, but not a jurisdictional bar, to an untimely complaint. Under CR 8.03, the statute of limitations is listed among the affirmative defenses which may be waived if not asserted in a timely manner. Although the Criminal Rules contain no precise analogue to CR 8.03, there is no reason not to recognize in the criminal sphere, via RCr 13.04, a similar rule. Indeed, since criminal defendants are permitted to waive their most fundamental constitutional rights, it would make little sense to disallow the waiver of the merely statutory limitations right. Commonwealth v. Oliver, 253 S.W.3d 520, 2008 Ky. LEXIS 135 (Ky. 2008).
12. Juvenile Case.
Entry of a guilty plea did not preclude the consideration of whether a transfer order in a juvenile case was facially invalid, and a waiver rule did not apply to a facially insufficient transfer order. Jackson v. Commonwealth, 363 S.W.3d 11, 2012 Ky. LEXIS 25 (Ky. 2012).
Rule 8.20.  Deadlines for motions, defenses, objections and requests; ruling on motions, defenses, objections and requests.
Text
(1)  Deadlines for Motions, Defenses, Objections and Requests. The court may, at the arraignment or as soon aftenward as practicable, set deadlines for the parties to make or assert pretrial motions, defenses, objections and requests and may also schedule hearings on such motions, defenses, objections and requests.
(2)  Ruling on Motions, Defenses, Objections and Requests. The court shall decide every pretrial motion, defense, objection and request within a reasonable time before the date of trial unless it finds good cause to defer a ruling. When factual issues are involved in deciding a motion, the court shall state its essential findings on the record.
History
(Amended October 4, 2012, effective January 1, 2013; amended November 7, 2014, effective January 1, 2015.)
Annotations

Cited:  Collins v. Commonwealth, 433 S.W.2d 663, 1968 Ky. LEXIS 290 (Ky. 1968); Strong v. Commonwealth, 507 S.W.2d 691, 1974 Ky. LEXIS 741 (Ky. 1974); Fair v. Commonwealth, 652 S.W.2d 864, 1983 Ky. LEXIS 260 (Ky. 1983).
NOTES TO DECISIONS
1. After Plea.
Plea of former jeopardy was properly sustained, although caption of indictment indicated improper circuit court and body of indictment indicated improper grand jury had acted, where after plea of not guilty, jury was duly empaneled and sworn to try issue under the indictment and Commonwealth's attorney, who after reading indictment to jury, moved that court set aside swearing of jury and refer case to grand jury for second indictment and defendant objected but motion was sustained over his objection and grand jury returned indictment charging defendant with same offense. Commonwealth v. Payne, 245 S.W.2d 581, 1952 Ky. LEXIS 590 (Ky. 1952) (decided under prior law).
Demurrer filed after indictment was read and prior to arraignment was timely filed to object that offense was not committed within the local jurisdiction of the court because caption named court in which defendant was indicted but body of indictment named another county and stated that the crime was committed in the county aforesaid. Stovall v. Commonwealth, 283 S.W.2d 209, 1955 Ky. LEXIS 295 (Ky. 1955) (decided under prior law).
Rule 8.22.  Hearing on motion.
Text
A pretrial motion raising defenses or objections shall be determined before trial unless the court orders that it be deferred for determination at the trial of the general issue, but no such determination shall be deferred if a party's right to appeal is adversely affected. An issue of fact shall be tried by a jury if a jury trial is required by law. All other issues of fact shall be determined by the court with or without a jury or on affidavits or in such other manner as the court may direct. A verbatim record shall be made of all proceedings at the hearing, including such findings of fact and conclusions of law as are made orally.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
NOTES TO DECISIONS

 	1. 	Suppression of Evidence.
 	2. 	Discretion of Court.
1. Suppression of Evidence.
The question of whether to suppress or not to suppress evidence prior to trial is in the discretion of the trial court, and only for abuse of that discretion will the reviewing court interfere. Freeman v. Commonwealth, 425 S.W.2d 575, 1967 Ky. LEXIS 15 (Ky. 1967).
In a pre-trial hearing on a motion to suppress, the trial court could rely on statements in the uniform citation issued to defendant, even though the citation was not offered or admitted into evidence; the citation was used by both parties during the hearing, the trial court reviewed the citation, and defendant referenced it, confirmed its creation and authenticity, and asked questions from it for purposes of impeachment. Commonwealth v. Priddy, 184 S.W.3d 501, 2005 Ky. LEXIS 389 (Ky. 2005), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 406 (Ky. Mar. 23, 2006), cert. denied, Priddy v. Kentucky, 549 U.S. 980, 127 S. Ct. 444, 166 L. Ed. 2d 316, 2006 U.S. LEXIS 7879 (2006).
In investigating a stolen vehicle registration plate allegedly belonging to defendant's mother, because exigent circumstances existed when law enforcement found an active methamphetamine lab in the trunk of the car which had the stolen license plate affixed to it, suppression of the lab was properly denied. Bishop v. Commonwealth, 237 S.W.3d 567, 2007 Ky. App. LEXIS 365 (Ky. Ct. App. 2007).
2. Discretion of Court.
Whether to rule on a motion in limine is a matter which rests within the sound discretion of the trial court. Stanford v. Commonwealth, 793 S.W.2d 112, 1990 Ky. LEXIS 55 (Ky. 1990).
Rule 8.24.  Effect of determination.
Text
(1)  If a motion is determined adversely to the defendant the defendant shall be permitted to plead if the defendant has not previously done so. A plea previously entered shall not be affected by the adverse determination of a motion.
(2)  If the court grants a motion based on a defect in the institution of the prosecution or in the indictment, information or complaint, it may also order that the defendant be held in custody or that the defendant's bail be continued for a period of time not to exceed the date of discharge of the grand jury next assembled or 60 days, whichever is sooner, pending the filing of a new indictment, information or complaint.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

NOTES TO DECISIONS
1. New Indictment.
Where record furnished no information as to whether order extending the session of grand jury for a three-day period was entered after the six-day grand jury session had lawfully terminated or whether the second indictment was returned after the three-day extension had expired, the presumptions were that the adjournments were sufficient in number during the regular and extended sessions to enable the court and the grand jury to transact their duties within the time limits prescribed by law and that the official act of the grand jury in connection with the second indictment of defendant during the extended session was performed in a valid manner in absence of any showing to the contrary. Sizemore v. Commonwealth, 262 S.W.2d 817, 1953 Ky. LEXIS 1131 (Ky. 1953) (decided under prior law).
Rule 8.26.  Improper venue — Transfer.
Text
If it appears from either the indictment, information or evidence that the offense was committed in a county other than that in which the trial is being held, the defendant may move for a transfer of the prosecution to the proper venue. If the motion is sustained, the court shall order a transfer of the original papers including the bail bond, if any, or certified copies thereof, and any cash deposits on the bond made by the defendant to the clerk of the court of the county to which the transfer of the prosecution is made. The court also may order that the bail be continued for the defendant's appearance or that the defendant be held in custody to await his or her transfer to the county to which the prosecution is transferred by a peace officer of that county. The defendant shall be deemed to be held to answer in the court of the county in which the offense was committed from the date of the sustaining of the motion.
History
(Amended June 18, 1976, effective June 19, 1976; amended October 18, 1977, effective January 1, 1978; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cross-References.
Failure to make timely motion for transfer as waiver of objection to venue, KRS 452.650.
Cited:  Jackson v. Commonwealth, 670 S.W.2d 828, 1984 Ky. LEXIS 205 (Ky. 1984); Commonwealth v. Simmons, 753 S.W.2d 872, 1988 Ky. App. LEXIS 26 (Ky. Ct. App. 1988).
NOTES TO DECISIONS

 	1. 	Waiver.
 	2. 	Matter of Convenience.
1. Waiver.
Failure to move to transfer prosecution to proper county constitutes waiver of venue. Faison v. Commonwealth, 405 S.W.2d 943, 1966 Ky. LEXIS 275 (Ky. 1966).
Defendant pursuant to KRS 452.650 and RCr 8.26 waived any issue of venue of the criminal charges in the first county by failing to timely make a motion, before trial, that venue should be in the second county because defendant's offenses allegedly occurred in the second county. Thus, venue of defendant's case could have been in the first county because venue was not jurisdictional, and defendant could not complain regarding defendant's conviction in the second county, as the trial of defendant's criminal case in the first county ended upon defendant's own mistrial motion and without a decision on defendant's guilt. Derry v. Commonwealth, 274 S.W.3d 439, 2008 Ky. LEXIS 316 (Ky. 2008).
2. Matter of Convenience.
The Rules of Criminal Procedure give a mechanism to a defendant to change venue if it appears that the offense was committed in a county other than the one in which the indictment was returned. This Rule and KRS 452.210 allow a change of venue if either the defendant or the Commonwealth cannot obtain a fair trial in the county where the indictment was returned. None of these provisions allow a circuit court judge to change venue as a matter of convenience or to try a defendant outside of the county in which the crime was committed. Wolfenbarger v. Commonwealth, 936 S.W.2d 770, 1996 Ky. App. LEXIS 100 (Ky. Ct. App. 1996), overruled in part, Winstead v. Commonwealth, 327 S.W.3d 386, 2010 Ky. LEXIS 102 (Ky. 2010).
Rule 8.27.  Suppression of evidence.
Text
(1)  Motion. A motion to suppress evidence shall be filed by the deadline set by the court pursuant to Rule 820 for the filing of such motion. If the court has set no deadline under Rule .20, the motion shall be filed within a reasonable time before trial. 
(2)  Hearing. The court shall conduct a hearing on the record and before trial on issues raised by a motion to suppress evidence. No jury and no prospective juror shall be present at any such hearing. 
(3)  Witness's statements.
 	(a)  Production of witness's statements. Except for good cause shown, not later than forty-eight (48) hours before a suppression hearing, a party who reasonably anticipates calling a person to testify as a witness at the suppression hearing shall furnish every other party with a copy of all statements of such person (other than the defendant) that relate to the subject matter of that persons anticipated testimony at the suppression hearing.
 	(b)  Producing the Entire Statement. If the entire statement relates to the subject matter of such persons anticipated testimony as a witness at the suppression hearing, the court must order that the statement be delivered to the moving party.
 	(c)  Producing a Redacted Statement. If the party who called or anticipates calling such person as a witness at the suppression hearing claims that the statement contains information that is privileged or does not relate to the subject matter of the witness's testimony or anticipated testimony at the suppression hearing, the court must inspect the statement in camera. After excising any privileged or unrelated portions, the court must order delivery of the redacted statement to the other party. If a party objects to an excision, the court must preserve the entire statement with the excised portion indicated, under seal, as part of the record. 
 	(d)  Recess to Examine a Statement. The court may recess the proceedings to allow time for a party to examine the statement and prepare for its use. 
 	(e)  Sanction for Failure to Produce or Deliver a Statement. If the party who called the witness willfully disobeys an order to produce or deliver a statement, the court must strike the witness's testimony from the record. 
 	(f)  “Statement” Defined. As used in this rule, a witness's “statement” means: (1) a written statement that the witness makes and signs, or otherwise adopts or approves; (2) a substantially verbatim, contemporaneously recorded recital of the witness's oral statement that is contained in any recording or any transcription of a recording; or (3) the witness's statement to a grand jury, however taken or recorded, or a transcription of such a statement.
(4)  Briefing. The court shall allow a party to file a brief in support of or in opposition to any such motion or objection, either in advance of the hearing, upon its final adjournment, or both.
(5)  Applicability of other rules. Rules 8.14, 8.18 and 8.20 apply to the suppression of evidence of alleged confessions, of the fact or the alleged fruits of a search or seizure and of a purported identification made by an alleged witness.
History
(Adopted October 14, 1977, effective January 1, 1978; amended February 16, 1999, effective March 1, 1999; amended October 29, 2004, effective January 1, 2005; transferred November 7, 2014, effective January 1, 2015.)
Annotations

Comment:
New RCr 8.27 is a new version of existing RCr 9.78.
Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Note: Cell Phone Searches Incident to Arrest: A New Standard Based on Arizona v. Gant, 99 Ky. L.J. 579 (2010/2011).
Cited:  Johnson v. Commonwealth, 563 S.W.2d 486, 1978 Ky. App. LEXIS 482 (Ky. Ct. App. 1978); Hebert v. Commonwealth, 566 S.W.2d 798, 1978 Ky. App. LEXIS 534 (Ky. Ct. App. 1978); Cooper v. Commonwealth, 577 S.W.2d 34, 1979 Ky. App. LEXIS 372 (Ky. Ct. App. 1979); Haynes v. Commonwealth, 657 S.W.2d 948, 1983 Ky. LEXIS 283 (Ky. 1983); Bell v. Commonwealth, 684 S.W.2d 282, 1984 Ky. App. LEXIS 603 (Ky. Ct. App. 1984); Harper v. Commonwealth, 694 S.W.2d 665, 1985 Ky. LEXIS 227 (Ky. 1985); Skaggs v. Commonwealth, 1985 Ky. LEXIS 304 (Ky. 1985); Halvorsen v. Commonwealth, 730 S.W.2d 921, 1986 Ky. LEXIS 322 (Ky. 1986); Commonwealth v. Walker, 729 S.W.2d 440, 1987 Ky. LEXIS 201 (Ky. 1987); Harris v. Commonwealth, 793 S.W.2d 802, 1990 Ky. LEXIS 25 (Ky. 1990); Chumbler v. Commonwealth, 905 S.W.2d 488, 1995 Ky. LEXIS 99 (Ky. 1995); Richardson v. Commonwealth, 975 S.W.2d 932, 1998 Ky. App. LEXIS 18 (Ky. Ct. App. 1998); Lewis v. Commonwealth, 42 S.W.3d 605, 2001 Ky. LEXIS 64 (Ky. 2001); Hughes v. Commonwealth, 87 S.W.3d 850, 2002 Ky. LEXIS 163 (Ky. 2002); Commonwealth v. Whitmore, 92 S.W.3d 76, 2002 Ky. LEXIS 231 (Ky. 2002); Baker v. Commonwealth, 103 S.W.3d 90, 2003 Ky. LEXIS 98 (Ky. 2003); Roberson v. Commonwealth, 185 S.W.3d 634, 2006 Ky. LEXIS 52 (Ky. 2006); Wilson v. Commonwealth, 199 S.W.3d 175, 2006 Ky. LEXIS 196 (Ky. 2006); Botto v. Commonwealth, 220 S.W.3d 282, 2006 Ky. App. LEXIS 377 (Ky. Ct. App. 2006); Kupper v. Commonwealth, 2006 Ky. App. LEXIS 388 (Ky. Ct. App. 2006); McCloud v. Commonwealth, 279 S.W.3d 162, 2007 Ky. App. LEXIS 402 (Ky. Ct. App. 2007); Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008); Hunt v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 292 (Ky. 2009); Hayes v. Commonwealth, 320 S.W.3d 93,  2010 Ky. LEXIS 185 (Ky. 2010); Abdul-Jalil v. Commonwealth, 324 S.W.3d 433,  2010 Ky. App. LEXIS 190 (Ky. Ct. App. 2010); Commonwealth v. McClain, — S.W.3d —, 2011 Ky. App. LEXIS 44 (Ky. Ct. App. 2011); Carter v. Commonwealth, 358 S.W.3d 4, 2011 Ky. App. LEXIS 82 (Ky. Ct. App. 2011); Helphenstine v. Commonwealth, 423 S.W.3d 708, 2014 Ky. LEXIS 8 (Ky. 2014); Hall v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 6 (Ky. Ct. App. 2014); Brown v. Commonwealth, 423 S.W.3d 765, 2014 Ky. App. LEXIS 26 (Ky. Ct. App. 2014).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Provisions Mandatory.
 	3. 	Hearing.
 	4. 	Findings of Fact.
 		5. 	— Required.
 	6. 	Burden of Establishing Voluntariness.
 	7. 	Motion Properly Denied.
 	8. 	Involuntary Detention.
 	9. 	Evidence Concerning Confession.
 	10. 	Record of Proceeding.
 	11. 	Interrogation.
 	12. 	Evidence Discovered During Search.
 	13. 	Warrantless Search Proper.
 	14. 	Warrantless Search Improper.
 	15. 	Expectation of Privacy.
 	16. 	Validity of Warrant.
 	17. 	Blood-Alcohol Tests.
 	18. 	Breath-Alcohol Tests.
 	19. 	Timing of Objection.
 	20. 	Opening Statements.
 	21. 	Suppression Not Warranted.
 	22. 	Suppression Warranted.
1. Purpose.
The effect of this rule is to obviate the procedural requirement of submitting the issue of voluntariness of a confession to a jury following the determination of that issue by the trial judge; consequently, since the trial judge found defendant's confession admissible, there was no error in his failure to present the issue of voluntariness to the jury. Hamilton v. Commonwealth, 580 S.W.2d 208, 1979 Ky. LEXIS 242 (Ky. 1979).
2. Provisions Mandatory.
The provisions of this rule are mandatory. Moore v. Commonwealth, 634 S.W.2d 426, 1982 Ky. LEXIS 264 (Ky. 1982).
The rule mandates that a trial court hold an evidentiary hearing outside the presence of the jury whenever a defendant moves to suppress a confession or other incriminating statements made to the police, without regard to whether the defendant moves for such a hearing. Mills v. Commonwealth, 996 S.W.2d 473, 1999 Ky. LEXIS 51 (Ky. 1999), cert. denied, Mills v. Kentucky, 528 U.S. 1164, 120 S. Ct. 1182, 145 L. Ed. 2d 1088, 2000 U.S. LEXIS 1172, 68 U.S.L.W. 3533 (2000), overruled in part, Padgett v. Commonwealth, 312 S.W.3d 336,  2010 Ky. LEXIS 71 (Ky. 2010).
3. Hearing.
The trial court erred in failing to conduct an evidentiary hearing on a motion to suppress incriminating statements made by defendants following their arrest since an evidentiary hearing out of the presence of the jury and findings of fact by the trial judge are required before evidence of a custodial confession or other incriminating statement may be introduced into evidence before the jury. Brown v. Commonwealth, 564 S.W.2d 24, 1978 Ky. App. LEXIS 492 (Ky. Ct. App. 1978).
Where trial court merely held a conference, out of jury's presence, where officers discussed their arrest and search of defendants, if defendants renewed their motion to suppress, court must conduct evidentiary hearing and enter findings, as required by this rule, in order to determine legality of arrest and search. Brown v. Commonwealth, 564 S.W.2d 24, 1978 Ky. App. LEXIS 492 (Ky. Ct. App. 1978).
Where very shortly before the trial, defendant requested a hearing to suppress statements obtained from him based on alleged illegal arrest, the trial court should have conducted a hearing, even though the request was made late, and even though defendant had previously assured the court that no further motions would be made; however, where the facts clearly established that the arrest was legal, the error was harmless and there was no prejudice to defendant's rights. Moore v. Commonwealth, 634 S.W.2d 426, 1982 Ky. LEXIS 264 (Ky. 1982).
Where the Commonwealth offered the testimony of the arresting officer and that of the booking officer, who both testified that defendant was given his Miranda warnings on at least two occasions and the trial court based its ruling that the confession was voluntary on evidence presented at a hearing and determined that defendant had been adequately advised of his Miranda rights; the trial court's determination of this issue was supported by substantial evidence and was conclusive. Crawford v. Commonwealth, 824 S.W.2d 847, 1992 Ky. LEXIS 29 (Ky. 1992).
Defendant's contention that an evidentiary hearing was required on his motion to suppress DNA evidence, arguing that his DNA profile was illegally entered into the Combined DNA Index System (CODIS) database, was rejected because a warrant to obtain a buccal swab from defendant was properly issued and was not based on any prior CODIS entries or matches. The affidavit stated that DNA had been found on a straw at the crime scene and pointed to other evidence establishing probable cause, including footage of a man matching the victim's description of the intruder buying a cup on the store's surveillance tape, a police officer's identification of defendant as the man shown in the still photo from the convenience store surveillance tape, and the victim's eliminating all other photos in the photo pack and stating that defendant's photo closely resembled the man who robbed the victim. Johnson v. Commonwealth, 327 S.W.3d 501, 2010 Ky. LEXIS 300 (Ky. 2010).
Because no motion to suppress defendant's identification was made, the trial court necessarily did not conduct the requisite evidentiary hearing or enter any findings of fact; there was nothing that the appellate court could review for palpable error. Jackson v. Commonwealth, 343 S.W.3d 647, 2011 Ky. App. LEXIS 156 (Ky. Ct. App. 2011).
Trial court erred by failing to conduct a suppression hearing for the purpose of resolving conflicting evidence surrounding a missing photo pack and a victim's in-court identification after an allegedly suggestive pretrial identification; this did not amount to harmless error since there were material or substantial factual disputes. Former RCr P. 9.78 did not require defendant to move for an evidentiary hearing. Northington v. Commonwealth, 459 S.W.3d 404, 2015 Ky. App. LEXIS 34 (Ky. Ct. App. 2015).
4. Findings of Fact.
Where a pretrial suppression hearing is conducted to determine the admissibility of fruits of a search, the trial court's findings of fact are conclusive as to the issues raised, if supported by substantial evidence; thus, where at a pretrial hearing statements by the police officers involved that consent to search was given and the “consent to search” forms signed by the defendant's wife were introduced into evidence, this constituted substantial evidence that consent was voluntarily given, and therefore, there was no error in the trial court's refusal to submit the issue to the jury. Diehl v. Commonwealth, 673 S.W.2d 711, 1984 Ky. LEXIS 260 (Ky. 1984).
Questions of whether consent to search was given voluntarily and whether defendant voluntarily relinquished her right to counsel are preliminary questions of fact to be determined by the trial judge, whose factual findings are conclusive if supported by substantial evidence. Talbott v. Commonwealth, 968 S.W.2d 76, 1998 Ky. LEXIS 41 (Ky. 1998).
Where defendant failed to produce any evidence that defendant did not understand defendant's rights as read in English, the trial court did not err in denying defendant's motion to suppress the evidence. Bautista v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 70 (Ky. Ct. App. 2003).
Trial court's finding that defendant's statement to deputies was voluntary under Miranda was supported by substantial evidence as a deputy testified at the suppression hearing that the confession was volunteered; defendant's belated attempt to contradict the deputy after both the suppression hearing and the State's case had been presented was inadequate to change the outcome of the ruling. Watkins v. Commonwealth, 105 S.W.3d 449, 2003 Ky. LEXIS 120 (Ky. 2003).
Trial court's finding during a suppression hearing that a detective's questioning of defendant during defendant's booking was not geared to eliciting an incriminating response was supported by substantial evidence; thus, the questioning fell within the routine booking exception to Miranda and defendant's right against self-incrimination was not violated. Dixon v. Commonwealth, 149 S.W.3d 426, 2004 Ky. LEXIS 272 (Ky. 2004).
Trial court did not err in denying defendant's motion to suppress evidence, as the trial court's findings of fact were supported by substantial evidence in the record and, therefore, were not clearly erroneous; a tip provided by the store security guard, who was also a police officer, to another police officer that defendant had purchased a large quantity of pseudoephedrine, which was illegal to possess in certain quantities, provided the officer with a sufficient basis to stop defendant's vehicle and meant that the evidence the officer seized after searching the vehicle with defendant's consent, 10 boxes of pseudoephedrine pills, was properly seized. Nichols v. Commonwealth, 186 S.W.3d 761, 2005 Ky. App. LEXIS 223 (Ky. Ct. App. 2005), review denied, — S.W.3d —, 2006 Ky. LEXIS 485 (Ky. Apr. 12, 2006).
Trial court did not err in denying defendant's motion to suppress a confidential informant's identification of defendant because the trial court's factual findings were supported by adequate evidence; the procedure used to identify defendant was not a single suspect show-up because the informant was shown at least twenty-five people and asked to choose one, and the informant confidently picked out defendant from a room of nearly thirty people. Peyton v. Commonwealth, 253 S.W.3d 504, 2008 Ky. LEXIS 130 (Ky. 2008), cert. denied, Peyton v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2008 U.S. LEXIS 8474 (2008).
Circuit Court did not commit plain error under RCr 10.26 by failing to file written findings after a suppression hearing concluded; RCr 9.78 did not mandate written findings of fact and only required the Circuit Court to enter findings of fact into the record, and although written findings would have enhanced appellate review, the appeals court was not left in the dark about the basis for the Circuit Court's suppression ruling as the Circuit Court sufficiently articulated why it denied defendants'  suppression motions at the close of the suppression hearing. Rogers v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 280 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 117 (Ky. Feb. 11, 2009), review denied, Lewis v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 870 (Ky. May 13, 2009).
Defendant did not present any dispute related to the question of whether substantial evidence supported a factual finding that defendant did not possess a legitimate expectation of privacy in defendant's cell phone number in a case where a confidential informant working with police called that number to speak with a drug dealer, who turned out to be defendant. As a result, that finding was conclusive under RCr P. 9.78 for the purpose of the trial court ruling on defendant's motion to suppress. Matthews v. Commonwealth, 371 S.W.3d 743, 2011 Ky. App. LEXIS 197 (Ky. Ct. App. 2011), review denied, — S.W.3d —, 2012 Ky. LEXIS 613 (Ky. Aug. 15, 2012).
Statement of an officer was sufficient evidence that a stack of overdue bills admitted in an arson trial were found in two open trash cans located approximately two feet beyond a rear entrance to defendant's business. Defendant had no reasonable expectation of privacy in the contents of the trash. Lukjan v. Commonwealth, 358 S.W.3d 33, 2012 Ky. App. LEXIS 5 (Ky. Ct. App. 2012).
Because of the lack of proof regarding the victim's opportunity to view the criminal at the time of the crime, her degree of attention, and the length of time between the crime and the confrontation, the victim's identification of the co-defendant was not reliable and should have been suppressed under RCr P. 9.78. Parker v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 32 (Ky. Ct. App. 2012).
Once evidence was suppressed pursuant to RCr P. 9.78 regarding defendant in a DUI case because defendant was not read defendant's Miranda rights, the district court's finding that the remaining evidence was insufficient to convict defendant meant that defendant could not be tried again on that charge. The double jeopardy clause of the United States Constitution, U.S. Const. amend. V, as well as under the Ky. Const. § 13, barred retrial of defendant because the dismissal of that charge was a ruling on the merits, which also meant that the Commonwealth could not appeal that dismissal, pursuant to Ky. Const. § 115. Cozzolino v. Commonwealth, 395 S.W.3d 485, 2012 Ky. App. LEXIS 100 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 115 (Ky. Apr. 17, 2013).
5. — Required.
This rule requires the trial court to make findings of fact supporting its decision to grant or deny a motion to suppress evidence of a confession or other incriminating statements or evidence of fruits of a search; to afford meaningful appellate review, the trial court should also make findings following hearings on motions to suppress identification evidence as well. Brown v. Commonwealth, 564 S.W.2d 24, 1978 Ky. App. LEXIS 492 (Ky. Ct. App. 1978).
6. Burden of Establishing Voluntariness.
At a hearing on a motion to suppress pursuant to this rule, the prosecution must affirmatively establish the voluntariness of a confession by a preponderance of the evidence and police officers present when the confession was given should be called to testify at the hearing, or their absences accounted for. Tabor v. Commonwealth, 613 S.W.2d 133, 1981 Ky. LEXIS 221 (Ky. 1981).
Where Commonwealth failed to call witnesses and introduced no evidence at hearing, and defendant's evidence was statement that he was coerced into signing confession and testimony by county jailer that defendant told him he was beaten by police and that jailer had observed bruises and puncture marks on defendant's body, prosecution failed to meet its burden of establishing the voluntariness of defendant's statement. Tabor v. Commonwealth, 613 S.W.2d 133, 1981 Ky. LEXIS 221 (Ky. 1981).
Trial court did not err in refusing to suppress defendant's statements regarding defendant's ownership of the materials discovered in a car defendant was driving because the facts and circumstances led to the inference that defendant was adequately informed of defendant's rights and chose to waive them. The arresting officer's testimony that the officer informed defendant of the standard Miranda rights but that defendant never gave any indication that defendant wished to invoke those rights was not rebutted. McCloud v. Commonwealth, 286 S.W.3d 780, 2009 Ky. LEXIS 152 (Ky. 2009).
7. Motion Properly Denied.
There was nothing improper about a detective's interrogation style, and although his statements might have been deceptive, they were not beyond the bounds of acceptable clever investigative devices, and defendant's knowing waiver of his rights was not vitiated, plus the detectives'  statements were not obviously false when made, and while they might have downplayed defendant's culpability, they did not, after reading him the Miranda warning, state that they would not use any statements against him; defendant's claim of an error in the denial of his motion to suppress was rejected. Bond v. Commonwealth, 453 S.W.3d 729, 2015 Ky. LEXIS 6 (Ky. 2015).
Defendant's claim of an error in the denial of his motion to suppress was rejected; detectives asked defendant the same or similar questions several times, but the evidence did not support defendant's argument that repeated questioning was designed to elicit a desired answer, and instead, it was designed to clarify his changing version of events, plus there was no indication that the detectives exerted any undue pressure from which defendant would have wanted to escape, and thus their actions did not violate the statute. Bond v. Commonwealth, 453 S.W.3d 729, 2015 Ky. LEXIS 6 (Ky. 2015).
8. Involuntary Detention.
In an appeal from a conviction of first-degree robbery, where the defendant was involuntarily taken to the police station for questioning prior to arrest, palm prints obtained during such detention could not be admitted at trial, and a motion to suppress such evidence should have been granted. Greer v. Commonwealth, 679 S.W.2d 839, 1984 Ky. App. LEXIS 624 (Ky. Ct. App. 1984).
Where a deputy had been informed by a reliable source that defendant was engaged in criminal activity and would be carrying a weapon, and had independently confirmed the presence of a tank of anhydrous ammonia that defendant's wife had linked to him, when the deputy saw defendant approaching the residence where the tank was located, the deputy had a reasonable articulable suspicion that defendant was engaged in criminal activity and properly ordered him out of his car and onto the ground to secure his own safety. Pate v. Commonwealth, 134 S.W.3d 593, 2004 Ky. LEXIS 115 (Ky. 2004).
Based on recent thefts at a gas station and the fact that defendant's vehicle was in its parking lot three times in two hours, under the totality of the circumstances, a police officer had reasonable and articulable suspicion of criminal activity by the occupants of defendant's vehicle. Therefore, the trial court properly denied defendant's motion to suppress evidence of his drunk driving obtained pursuant to a traffic stop. Barger v. Commonwealth, 2006 Ky. App. LEXIS 253 (Ky. Ct. App. 2006), review denied and ordered not published, 2006 Ky. LEXIS 318 (Ky. 2006).
There was no error in the trial court's denial of defendant's motion to suppress, as an officer had probable cause to initiate a traffic stop of the vehicle in which defendant was hiding; testimony established that the officer radioed that the officer was going to stop the car because it was going at a high rate of speed —80 to 100 miles per hour, which was above the maximum permitted speed on an interstate in Kentucky. Lloyd v. Commonwealth, 324 S.W.3d 384,  2010 Ky. LEXIS 253 (Ky. 2010).
9. Evidence Concerning Confession.
The blanket exclusion of the proffered testimony about the circumstances of the defendant's confession deprived him of a fair trial under the Sixth and Fourteenth Amendments to the United States Constitution. Crane v. Kentucky, 476 U.S. 683, 106 S. Ct. 2142, 90 L. Ed. 2d 636, 1986 U.S. LEXIS 89 (1986).
In view of the incriminatory testimony of the defendant's uncle and mother, the jury would not have reached any other result had they had the additional testimony concerning the exact length of time the defendant was questioned; the exact size of the office where the questioning took place; the fact that none of his family was present, although efforts were made to secure their presence; that the defendant was provided with soft drinks, etc.; was questioned in a conversational tone; and was treated well by the officers; therefore, the erroneous exclusion of evidence was harmless. Crane v. Commonwealth, 726 S.W.2d 302, 1987 Ky. LEXIS 193 (Ky. 1987), cert. denied, 484 U.S. 834, 108 S. Ct. 111, 98 L. Ed. 2d 70, 1987 U.S. LEXIS 4078, 56 U.S.L.W. 3245 (1987).
Trial court's findings in denying defendant's motion to suppress were supported by substantial evidence that the police stopped questioning defendant when he asked for counsel; defendant initiated the further communication with the police that led to his confession. Lickliter v. Commonwealth, 142 S.W.3d 65, 2004 Ky. LEXIS 173 (Ky. 2004), review denied, — S.W.3d —, 2008 Ky. LEXIS 501 (Ky. May 14, 2008).
Defendant's motion to suppress his confession was properly denied as the question-first technique used to obtain defendant's confession did not violate the Fifth Amendment since the police told defendant that he was free to leave, that he did not have to answer questions, and that he could return home after the interview; defendant was not in custody at the time of the confession and Miranda did not apply. Callihan v. Commonwealth, 142 S.W.3d 123, 2004 Ky. LEXIS 179 (Ky. 2004).
As there was no credible evidence of police coercion, and defendant was read his Miranda rights and was fully aware of the consequences of abandoning his Fifth Amendment rights, the trial court not did not err in denying defendant's motion to suppress his statement to police. Matthews v. Commonwealth, 168 S.W.3d 14, 2005 Ky. LEXIS 130 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 252 (Ky. 2005), cert. denied, 546 U.S. 1178, 126 S. Ct. 1349, 164 L. Ed. 2d 62, 2006 U.S. LEXIS 1261 (2006).
Defendant's motion to suppress statements made to the police on the ground that they were made without Miranda warnings was properly denied because defendant was not placed in custody, in that he was handcuffed merely to allow the officers to conduct an investigative stop in an area with multiple escape routes, and the statements were not made in response to any police statement reasonably calculated to elicit an incriminating response. The police officer was simply informing defendant of the reason for his stop when defendant interrupted him to tell him that he had cocaine and marijuana on his person. Taylor v. Commonwealth, 182 S.W.3d 521, 2006 Ky. LEXIS 15 (Ky. 2006).
10. Record of Proceeding.
It is the duty of a party attacking the sufficiency of evidence pursuant to this rule to produce a record of the proceeding and identify the trial court's error in its findings of fact, and failure to produce such a record precludes appellate review. Davis v. Commonwealth, 795 S.W.2d 942, 1990 Ky. LEXIS 84 (Ky. 1990).
11. Interrogation.
Even though police interrogated defendant from 9:30 p.m. until 3:15 a.m. before he made an inculpatory statement, the actions of the police were not coercive, nor violative of KRS 422.110, because while the duration of the interrogation may have exceeded that which some would consider reasonable, evidence was presented from which the trial court could have believed that defendant retained the capacity to make rational decisions and was not coerced into making the incriminating statements. Morgan v. Commonwealth, 809 S.W.2d 704, 1991 Ky. LEXIS 33 (Ky. 1991).
Although a police detective brusquely threatened to terminate an interview and seek an arrest warrant, defendant was not under arrest and was free to leave; thus, Miranda warnings were not necessary and defendant's motion to suppress a confession to theft of controlled substances and possession of a controlled substance in violation of KRS 218A.1418(2)(b) and 218A.1416, respectively, was properly denied. Minshall v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 79 (Ky. Ct. App. 2003).
Trial court erred in allowing the admission of an incriminating statement made by defendant under circumstances that a reasonable person in defendant's position would not have felt free to leave, as the officer who elicited the statement from defendant failed to advise him of his Miranda  rights prior to commencing the interrogation. Bethel v. Commonwealth, — S.W.3d —, 2007 Ky. App. LEXIS 105 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2008 Ky. LEXIS 433 (Ky. Feb. 13, 2008).
District Court properly denied appellant juvenile's motion to suppress his incriminating statements made during the school interview; because appellant was told that he was free to leave and not required to discuss the sexual misconduct allegations, appellant was not in custody and no Miranda  warnings were required. Appellant's freedoms were not any more restricted than any other student at the school and there was nothing in the record that indicated that the trial court's findings of fact were inaccurate or incomplete. C.W.C.S. v. Commonwealth, 282 S.W.3d 818, 2009 Ky. App. LEXIS 38 (Ky. Ct. App. 2009).
Defendant's convictions for complicity to rape, and first-degree rape, sodomy, and sexual abuse were proper because, considering the totality of the circumstances, the interrogation did not appear to present a serious danger of coercion, one in which a reasonable person would have felt he was not at liberty to terminate the interrogation and leave or ask to be returned to his cell. Thus, he was not subjected to custodial interrogation for purposes of Miranda and the trial court properly denied the motion to suppress. Buster v. Commonwealth, 406 S.W.3d 437,  2013 Ky. LEXIS 363 (Ky. 2013).
12. Evidence Discovered During Search.
The decision of the trial court to allow the introduction by the Commonwealth of nude photographs of minor performing sexual acts with her parents into evidence after the photos were discovered in plain view during the course of a search for drugs, was supported by substantial evidence and was conclusive on appeal. Hazel v. Commonwealth, 833 S.W.2d 831, 1992 Ky. LEXIS 105 (Ky. 1992).
Trial court's decision to deny defendant's motion to suppress evidence was proper because the police were permitted to look inside of a locked safe while executing a search warrant on a residence; the items stated in the search warrant, drugs and paraphernalia, could have been located inside of the safe. Evans v. Commonwealth, 116 S.W.3d 503, 2003 Ky. App. LEXIS 214 (Ky. Ct. App. 2003).
Although defendant's detention for 20-30 minutes while a police officer waited for the results of a background check on defendant's driver's license might have constituted an illegal detention, suppression of cocaine evidence seized from defendant during a search incident to his arrest on the outstanding warrant the background check revealed was not required; the valid arrest warrant was a sufficient “intervening circumstance” to remove any taint of the illegal detention. Hardy v. Commonwealth, 149 S.W.3d 433, 2004 Ky. App. LEXIS 145 (Ky. Ct. App. 2004), review denied, 2004 Ky. LEXIS 313 (Ky. Dec. 8, 2004).
Defendant's convictions of first-degree robbery, KRS 515.020, and being a first-degree persistent felony offender, KRS 532.080, were affirmed, as the trial court properly refused to suppress, pursuant to RCr 9.78, identification testimony which indicated that defendant was the perpetrator, as defendant failed to show that the identification was based solely on a vanity license plate on the get-away vehicle, and also properly refused to suppress still photos taken from a surveillance tape, as defendant failed to show that the police acted in bad faith when they accidentally recorded a soap opera over the surveillance film; the trial court also properly denied defendant's motion for a directed verdict of acquittal pursuant to RCr 10.24, as the State presented sufficient evidence that defendant was the perpetrator and that he threatened to use a gun during the commission of the robbery. It was not palpable error under RCr 10.26 for the trial court to decline to enter a mistrial when it was discovered that a potential witness was a member of the jury pool. Shegog v. Commonwealth, 142 S.W.3d 101, 2004 Ky. LEXIS 178 (Ky. 2004).
Trial court properly denied defendant's motion pursuant to RCr 9.78 to suppress drugs found on defendant; an informant's tip provided probable cause for an arrest and search, as the tip had sufficient indicia of reliability, and police corroborated the details, so defendant's rights pursuant to Ky. Const., § 10 were not violated, and even though an initial search of defendant's vehicle did not reveal any contraband, the officer had sufficient probable cause under KRS 431.005(1)(c) to make a warrantless arrest. Williams v. Commonwealth, 147 S.W.3d 1, 2004 Ky. LEXIS 181 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 300 (Ky. 2004), cert. denied, Williams v. Kentucky, 125 S. Ct. 1859, 161 L. Ed. 2d 745, 2005 U.S. LEXIS 3132, 73 U.S.L.W. 3620 (U.S. 2005).
Trial court erred in denying defendant's motion pursuant to RCr 9.78 to suppress evidence obtained during a vehicular stop; an anonymous tip indicating that defendant was intoxicated lacked sufficient indicia of reliability, as the tip contained no predictive information, and the trooper who performed the stop did not observe any illegal activity prior to the stop. Collins v. Commonwealth, 142 S.W.3d 113, 2004 Ky. LEXIS 184 (Ky. 2004).
Trial court did not err in denying defendant's motion to suppress evidence seized during his arrest based on the Commonwealth's failure or inability to produce a warrant pack which identified him as a wanted individual, as the arresting officer offered credible testimony that he was aware defendant was wanted on four (4) outstanding warrants, due to his frequent review of the warrant pack, and said awareness provided him with sufficient reasonable suspicion to make an investigative stop of the car defendant was riding in; thus, the Commonwealth's failure to produce a warrant pack which identified defendant did not require suppression of the drug evidence seized from his person. Sowell v. Commonwealth, 168 S.W.3d 429, 2005 Ky. App. LEXIS 87 (Ky. Ct. App. 2005), review denied, 2005 Ky. LEXIS 268 (Ky. 2005).
Anonymous tip to an officer that defendant possessed drugs justified an investigatory stop where the details of the tip were very specific and contained predictive information that few would have been aware of, such as that defendant possessed drugs, the description of the car and that defendant was a passenger in that car. Henson v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 161 (Ky. Ct. App. 2005), rev'd, 245 S.W.3d 745, 2008 Ky. LEXIS 36 (Ky. 2008).
Trial court properly denied defendant's suppression motion as: (1) there was substantial evidence to support a finding that the camper was under defendant's control and that there was a fair probability that contraband would be found in it; (2) the camper was simply an outbuilding in the curtilage of defendant's house; and (3) a search of the camper would not have violated the Fourth Amendment, even if the warrant had not specifically designated the camper, as it belonged to defendant, it was located on his property, it was under his control, and it was the type of structure in which drugs could easily be hidden. Swift v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 285 (Ky. Ct. App. 2005), aff'd, 237 S.W.3d 193, 2007 Ky. LEXIS 202 (Ky. 2007).
When occupants of cars that had been stopped for traffic violations by an officer who had seen the cars parked at defendant's house said that they had obtained the cocaine in their possession from defendant, prompting the officer to obtain search warrants, the trial court properly denied a motion to suppress the evidence obtained under the warrants. The officer's testimony was corroborated by the informants'  statements. Olden v. Commonwealth, 203 S.W.3d 672, 2006 Ky. LEXIS 255 (Ky. 2006).
Though the search of defendant's car incident to his arrest was illegal under Arizona v. Gant, 556 U.S. 332, 129 S. Ct. 1710, 173 L. Ed. 2d 485, 2009 U.S. LEXIS 3120, which was decided after the search, as the officers conducting the search reasonably relied on New York v. Belton, 453 U.S. 454, 101 S. Ct. 2860, 69 L. Ed. 2d 768, 1981 U.S. LEXIS 13, under which the search was legal, the exclusionary rule did not apply and defendant's motion to suppress drugs and paraphernalia found during the search was properly denied. Valesquez v. Commonwealth, 362 S.W.3d 346, 2011 Ky. App. LEXIS 207 (Ky. Ct. App. 2011).
13. Warrantless Search Proper.
In prosecution for second degree manslaughter and DUI defendant did not retain an exception of privacy in the wreckage of auto sufficiently reasonable upon which to base his challenge to suppression of the evidence retrieved by the Commonwealth in a warrentless search of the auto since any subjective expectation defendant might have had sufficiently reasonable upon which to base his objections to the warrentless search necessarily yielded to the Commonwealth's legitimate public safety interests since the law enforcement official who responded to the accident were charged with the responsibility of determining all the circumstances surrounding the fatality and the cause of the collision and thus the court did not err in failing to suppress such evidence. Cormney v. Commonwealth, 943 S.W.2d 629, 1996 Ky. App. LEXIS 180 (Ky. Ct. App. 1996).
In prosecution for second degree manslaughter and DUI court did not err by refusing to suppress evidence obtained as a result of the warrant less search and seizure of defendant's clothing where accident reconstructionist realized that clothing fibers would be essential to an effective investigation and feared that the clothing would be destroyed by hospital personnel and they were faced with exigent circumstances or emergency exception that permitted them to seize the clothes without a search warrant Cormney v. Commonwealth, 943 S.W.2d 629, 1996 Ky. App. LEXIS 180 (Ky. Ct. App. 1996).
Police did not improperly detain defendant who was stopped because the rear license plate on his car was not illuminated, or coerce him into giving them consent to search his car, and the trial court erred by suppressing drugs which police found. Commonwealth v. Erickson, 132 S.W.3d 884, 2004 Ky. App. LEXIS 38 (Ky. Ct. App. 2004).
Where defendant was observed committing a violation of law that the police had been asked to anticipate, the trial court made findings, pursuant to RCr 9.78, that a police officer was justified in examining defendant's identification and checking for warrants to investigate defendant's presence at the scene; as a result, the trial court properly denied defendant's motion to suppress. Gray v. Commonwealth, 150 S.W.3d 71, 2004 Ky. App. LEXIS 53 (Ky. Ct. App. 2004), review denied, 2004 Ky. LEXIS 328 (Ky. Dec. 17, 2004).
Where a deputy had been informed by a reliable source that defendant possessed anhydrous ammonia, and after a valid Terry stop of defendant saw the other precursors for manufacturing methamphetamine in plain view in defendant's car, he had probable cause to arrest defendant for manufacturing methamphetamine; therefore, the methamphetamine precursors found in a search of defendant's car incident to the arrest were properly seized. Pate v. Commonwealth, 134 S.W.3d 593, 2004 Ky. LEXIS 115 (Ky. 2004).
Where a deputy had been informed by a reliable source that defendant possessed anhydrous ammonia, and knew that the anhydrous ammonia was in an unapproved container, that was sufficient to establish probable cause that defendant committed a felony by violating KRS 250.991 and justified defendant's arrest; therefore, methamphetamine precursors found in a search of defendant's car incident to the arrest were properly seized. Pate v. Commonwealth, 134 S.W.3d 593, 2004 Ky. LEXIS 115 (Ky. 2004).
Because the police were justified in asking defendant for identification during a drug surveillance in a high crime area; the trial court did not err in denying defendant's RCr 9.78 motion to  suppress because the limited pat-down search that yielded a handgun did not violate the Fourth Amendment and served as the basis for a search incident to a lawful arrest. Fletcher v. Commonwealth, 182 S.W.3d 556, 2005 Ky. App. LEXIS 236 (Ky. Ct. App. 2005).
In investigating a stolen vehicle registration plate allegedly belonging to defendant's mother, because exigent circumstances existed when law enforcement found an active methamphetamine lab in the trunk of the car which had the stolen license plate affixed to it, suppression of the lab was properly denied. Bishop v. Commonwealth, 237 S.W.3d 567, 2007 Ky. App. LEXIS 365 (Ky. Ct. App. 2007).
Because law enforcement officers, after conducting surveillance of a body shop upon a report that illegal drug activity was occurring on the premises, and finding drugs on a visitor after leaving the body shop, had a reasonable suspicion that criminal activity was afoot sufficient to conduct a pat-down search of defendant found on that property, the trial court erred in suppressing both the evidence found as a result of the pat-down and later seized from defendant's residence. Commonwealth v. Marr, 250 S.W.3d 624, 2008 Ky. LEXIS 93 (Ky. 2008).
Trial court properly denied defendant's motion to suppress evidence based on defendant's claim of an illegal search and seizure; the totality of the circumstances, which included the fact defendant was with a group of people approached by a know drug trafficker in the dark hours of the morning and that as the police approached, the group, including defendant, dispersed in different directions at a brisk pace, provided police with the reasonable suspicion of criminal activity necessary to stop defendant, determine that he had an outstanding warrant, and to thereafter conduct a search that yielded cocaine. Morris v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 262 (Ky. Ct. App. 2008).
Substantial evidence supported a Circuit Court's finding that defendant's U.S. Const. amend. IV and Ky. Const. § 10 rights were not violated because she voluntarily consented to a police officer's warrantless entry into a motel room, which led to the discovery of drugs and drug paraphernalia evidence that was sitting in plain view in the room. Although the officer told defendant that he was there to investigate a noise complaint and did not disclose that he had also received a report of suspicious drug activity, that ruse was not a heinous fabrication given that defendant immediately conceded that the television had been playing loudly, nor was the ruse so unfair and unconscionable as to be coercive. Rogers v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 280 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 117 (Ky. Feb. 11, 2009), review denied, Lewis v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 870 (Ky. May 13, 2009).
Because the arrest of defendant was permissible, as an experienced police narcotics officer observed defendant sitting in a car and holding crack cocaine, the later searches of defendant's person and the car, which flowed naturally and permissibly from the arrest of defendant, were likewise constitutionally permissible so that the evidence obtained in the search of defendant's person and the car was admissible McCloud v. Commonwealth, 286 S.W.3d 780, 2009 Ky. LEXIS 152 (Ky. 2009).
Trial court did not err in denying defendant's motion to suppress, RCr P. 9.78, where, in applying the automatic companion rule, officer safety and public safety demanded that the police officer have discretion to frisk vehicle passengers under certain circumstances, within the scope of U.S. Const. amend. IV. Owens v. Commonwealth, 291 S.W.3d 704,  2009 Ky. LEXIS 258 (Ky. 2009).
When looking at the totality of the circumstances, officers had both probable cause and exigent circumstances to conduct a warrantless search of a car in which defendant was a passenger after receiving a pharmacy report that two men were trying to purchase multiple quantities of pseudoephedrine, conducting surveillance of defendants, and viewing drug paraphernalia and multiple boxes of pseudoephedrine in plain view. Lindsey v. Commonwealth, 306 S.W.3d 522, 2009 Ky. App. LEXIS 198 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 702 (Ky. Apr. 14, 2010).
Warrantless search of defendant's hotel room, which revealed drug contraband later used to convict defendant, was reasonable and not in violation of defendant's Fourth Amendment, U.S. Const. amend. IV rights, which meant the trial court had the power to deny defendant's motion to suppress evidence found as a result of that search. Police conducted the search after defendant's check-out time had elapsed, which was, thus, at a time when defendant no longer had a reasonable expectation of privacy in the room. Blades v. Commonwealth, 339 S.W.3d 450, 2011 Ky. LEXIS 73 (Ky. 2011).
Trial court found that the search of the vehicle was authorized under Belton, binding precedent at the time of the search, and the record did not suggest that the officer's conduct in searching the vehicle was in any way culpable; accordingly, though the search may have been unconstitutional under Gant, application of the exclusionary rule would not deter deliberate and culpable police practices and thus, defendant's motion to suppress was properly denied. Boyd v. Commonwealth, 357 S.W.3d 216, 2011 Ky. App. LEXIS 152 (Ky. Ct. App. 2011).
Pursuant to RCr P. 9.78, defendant's suppression motion with respect to drugs seized from her backpack was properly denied, as the duration of a detention by police officers did not exceed the scope of a reasonable Terry stop; accordingly, the search of the backpack was incident to the arrest. Agee v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 224 (Ky. Ct. App. 2011).
Pursuant to RCr P. 9.78, defendant's suppression motion with respect to drugs seized from her backpack was properly denied, as the scope of police officers'  search incident to her arrest was not exceeded when they searched her backpack, as it was within the area of her immediate control. Agee v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 224 (Ky. Ct. App. 2011).
Pursuant to RCr P. 9.78, defendant's suppression motion with respect to drugs seized from her backpack was properly denied, as police officers had probable cause to arrest her based on upon the observation that she appeared intoxicated, as well as a report from a restaurant employee that defendant was doing drugs in the restaurant bathroom. Agee v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 224 (Ky. Ct. App. 2011).
Circuit court erred in granting defendant's motion to suppress evidence of marijuana and cocaine seized during a traffic stop under RCr P. 9.78, because a police officer had probable cause for the traffic stop based upon defendant's failure to signal a lane change in violation of KRS 189.380. Commonwealth v. Fowler, 409 S.W.3d 355, 2012 Ky. App. LEXIS 187 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 275 (Ky. May 15, 2013).
14. Warrantless Search Improper.
A pat-down search of defendant exceeded the proper bounds of the “plain feel” exception to the Fourth Amendment's warrant requirement, where (1) the minimal facts in the record did not support a finding that the search in this case fell under the plain feel exception to the warrant requirement; (2) the incriminating nature of the object in defendant's pocket was not obvious until the object was manipulated or moved; and (3) the Commonwealth's failure to raise the issue of consent before the trial court left that issue unpreserved for the appellate court's review. Commonwealth v. Jones, 217 S.W.3d 190, 2006 Ky. LEXIS 299 (Ky. 2006).
Motion to suppress evidence seized following a warrantless pat down search was improperly denied where the officer's search was not valid under the “plain feel” doctrine. Though the officer had a reasonable and articulable suspicion that a defendant was armed and dangerous to justify a pat down search for weapons, the officer exceeded the scope of that search by demanding that the defendant remove a pill bottle from his pocket since that bottle was not immediately apparent as contraband. Jones v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 321 (Ky. Ct. App. 2004), aff'd, 217 S.W.3d 190, 2006 Ky. LEXIS 299 (Ky. 2006).
Evidence was properly suppressed under RCr 9.78 because defendant had been detained longer than the time required to write him a citation, there was no evidence that defendant was in a high crime area, drug activity had not been confirmed at the residence where defendant had been, and defendant's prior record alone was not sufficient for the longer detention. Commonwealth v. Gilbert, — S.W.3d —, 2007 Ky. App. LEXIS 15 (Ky. Ct. App. 2007).
Circuit Court erred in denying defendant's motion to suppress the evidence seized as a result of an investigatory stop, as the arresting officers lacked a reasonable suspicion that defendant was involved in any criminal activity, where he was merely sitting in a legally parked vehicle in front of an apartment complex in a high crime area, and never aroused the officers'  suspicions during the course of the stop. Stone v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 32 (Ky. Ct. App. 2008).
Trial court erred in denying defendant's motion to suppress evidence an officer obtained through a strip search because the search exceeded the legitimate scope of a Terry  frisk and was unreasonable; the officer had determined that there was no weapon upon defendant's person, and he exceeded the bounds of propriety and reasonableness in pulling down defendant's pants and underwear, leaving him exposed. Marshall v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 347 (Ky. Ct. App. 2008), rev'd, 319 S.W.3d 352,  2010 Ky. LEXIS 182 (Ky. 2010).
As there was no evidence the sheriff's department had an internal policy designed to prevent unconstrained discretion by officers conducting a roadblock, and an officer's questioning of defendant, a passenger, suggested the officer was looking for evidence of ordinary criminal activity, not impaired drivers, the roadblock violated defendant's Fourth Amendment rights. Therefore, the drugs found in a search of defendant's person and the car had to be suppressed. Moore v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 369 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 297 (Ky. Oct. 21, 2009).
Trial court erred by denying defendant's RCr P. 9.78 motion to suppress evidence of cocaine and drug paraphernalia seized from her apartment, because the protective sweep was illegal under Fourth Amendment and the contraband discovered as the result of this unlawful invasion was fruit of the poisonous tree. Guzman v. Commonwealth, 375 S.W.3d 805, 2012 Ky. LEXIS 84 (Ky. 2012), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 305 (Ky. Sept. 20, 2012).
Defendant's Fourth Amendment rights were violated when a police officer asked him to step from his car following a routine traffic stop, and defendant's drug possession conviction was vacated. The officer's motive, which he described as curiosity to see what was going on, did not give rise to a reasonable and articulable suspicion of criminal activity to justify asking defendant to step out of the car. West v. Commonwealth, 358 S.W.3d 501, 2012 Ky. App. LEXIS 12 (Ky. Ct. App. 2012).
Because the police officers unreasonably prolonged the duration of the stop of defendant's vehicle by detaining her beyond the time needed to complete a citation for a traffic violation, the seizure became unlawful. The officers lacked reasonable suspicion to prolong the stop for purposes of conducting a drug dog sniff because there was insufficient evidence that defendant was engaged in drug-related activity; since the evidence recovered from defendant was the product of an unconstitutional seizure, it should have been suppressed under RCr P. 9.78. Bucalo v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 16 (Ky. Ct. App. 2012).
Trial court erred in denying appellant's motion to suppress the drug-related evidence seized during a routine traffic stop where the police officer had completed the purpose of the original stop before he undertook to identify the passengers, his further interaction with appellant and the passengers after that juncture was not a consensual encounter because, based on the officer's own testimony, his purpose for the continuation of the road-side encounter was to conduct a non-consensual Terry detention of the passengers, and appellant's continued detention was a collateral consequence of that purpose. Turley v. Commonwealth, 399 S.W.3d 412, 2013 Ky. LEXIS 231 (Ky. 2013).
Circuit court erred in denying defendant's motion to suppress because a police officer had no authority to arrest defendant for alcohol intoxication in a public place, and thus, the search incident to the arrest was not valid; the offense was not committed in the presence of the officer, and defendant, who was lying flat on the floor of his front porch in a state of total repose, was doing nothing that could pose a danger to himself or others. Maloney v. Commonwealth, — S.W.3d —, 2016 Ky. LEXIS 98 (Ky. 2016).
15. Expectation of Privacy.
Supreme Court held that the parole officer had no lawful Fourth Amendment basis to enter the parolee defendant's residence to conduct a warrantless search without defendant's consent; that defendant recently tested positive for drugs and defendant's use of drugs was a parole violation and that the officers smelled marijuana when defendant opened defendant's front door did not create reasonable suspicion to enter defendant's residence without defendant's consent or a search warrant; that defendant's parole agreement to allow defendant's parole officer to enter defendant's residence, and then did not consent to entry, was a parole violation which made defendant subject to immediate arrest for a parole violation; but the officers did not arrest defendant until after the search, and so the search was not incidental to a lawful arrest; no search warrant exceptions overrode defendant's expectation of privacy in defendant's home. Coleman v. Commonwealth, 100 S.W.3d 745, 2002 Ky. LEXIS 247 (Ky. 2002), overruled in part, Bratcher v. Commonwealth, 424 S.W.3d 411, 2014 Ky. LEXIS 85 (Ky. 2014).
Defendant's suppression motion was properly denied; if defendant's claim that a camper essentially belonged to his stepson and that he had no actual control over it was true, defendant had relinquished all expectation of privacy with regard to the camper to the stepson. Swift v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 285 (Ky. Ct. App. 2005), aff'd, 237 S.W.3d 193, 2007 Ky. LEXIS 202 (Ky. 2007).
Marijuana plants located within a weedy area a short distance from defendant's house were found outside the curtilage; police seizure of the plants was lawful under the Fourth Amendment, because the plants were at the edge of the forest, there was no interior fence, and the plants were found in a patch of ragweed that was as tall as a barn door. Pursuant to RCr P. 9.78 defendant was not entitled to suppress evidence of the plants in his criminal prosecution for the cultivation of marijuana, because the plants were not found in a setting for those intimate activities that the Fourth Amendment intended to shelter from government interference or surveillance. King v. Commonwealth, 332 S.W.3d 97, 2010 Ky. App. LEXIS 73 (Ky. Ct. App. 2010).
No violation of Ky. Const. §§ 2, 10 or the Fourth Amendment occurred when, for no articulable reason, an officer ran a vehicle's tags in the computer system in his patrol car, after observing the vehicle parked or traveling on a public street, thereby exposing its license plate to public view. That check provided a reasonable suspicion for a traffic stop, even though the driver was not the car's owner, because the officer testified that the driver met the description of the owner who had a suspended license. Gentry v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 209 (Ky. Ct. App. 2012).
16. Validity of Warrant.
Since no contraband was found on the individuals who were searched pursuant to an “any and all persons located on the premises” clause in a search warrant, the validity of that portion of the search warrant was irrelevant. Swift v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 285 (Ky. Ct. App. 2005), aff'd, 237 S.W.3d 193, 2007 Ky. LEXIS 202 (Ky. 2007).
Because the smell of ether and ammonia at defendant's residence provided sufficient probable cause for the issuance of a search warrant, the trial did not err in denying defendant's motion to suppress. Drake v. Commonwealth, 222 S.W.3d 254, 2007 Ky. App. LEXIS 118 (Ky. Ct. App. 2007).
Trial court properly denied defendant's motion to suppress, as the deputy did not intend to mislead the magistrate in the issuance of the search warrant, and the deputy's affidavit, purged of the inaccurate information, was still sufficient to support a finding of probable cause; the physical description of the trailer, the incorrect address aside, was sufficient to satisfy the particularity requirement of the Fourth Amendment and Ky. Const. § 10. Fentress v. Commonwealth, 279 S.W.3d 168, 2008 Ky. App. LEXIS 204 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 837 (Ky. Apr. 15, 2009).
Because the conditions of two rental cars permitted an inference that defendant might be involved in drug trafficking and that evidence of defendant's drug trafficking might be found at defendant's home, the trial court did not err in denying defendant's suppression motion. Beckam v. Commonwealth, 284 S.W.3d 547, 2009 Ky. App. LEXIS 57 (Ky. Ct. App. 2009).
Denial of defendant's suppression motion was supported by substantial evidence because data generated regarding the electricity usage was properly submitted in the search warrant affidavit to support a finding of probable cause; not only was defendant's electricity usage higher than the comparables, but there were electricity usage spikes, which were indicative of a marijuana growing operation. Commonwealth v. Pride, 302 S.W.3d 43,  2010 Ky. LEXIS 6 (Ky. 2010).
Trial court did not err in denying defendants'  motion to suppress drug evidence obtained in a search of their home because the warrant was not void when signed by a trial commissioner allegedly not lawfully serving that office. Where the trial commissioner was appointed by a judge who did not reappoint the trial commissioner following his re-election but where the trial commissioner continued uninterrupted in that capacity, he remained a de facto officer with authority to issue search warrants. As such, the warrant and the search performed under the warrant's authority were valid. Gourley v. Commonwealth, 335 S.W.3d 468, 2010 Ky. App. LEXIS 251 (Ky. Ct. App. 2010), review denied, 2011 Ky. LEXIS 224 (Ky. Apr. 13, 2011).
Trial court did not err in denying defendant's motion to suppress because, given the officer's training and experience, she had reasonable and articulable suspicion that the package might contain narcotics sufficient to detain a package for a dog sniff; the temporary detention of mail for investigative purposes was not an unreasonable seizure when authorities had a reasonable suspicion of criminal activity. Based upon the dog's alert to the presence of narcotics, a subsequently issued warrant authorizing a search of that and subsequent packages was supported by probable cause. Prewitt v. Commonwealth, 341 S.W.3d 604, 2011 Ky. App. LEXIS 120 (Ky. Ct. App. 2011).
Where defendant was convicted of two counts of trafficking in a controlled substance and one count of possessing a controlled substance after police found over twenty grams of cocaine with digital scales and small baggies in defendant's garage, the search was conducted pursuant to a validly issued warrant; therefore, justifying the trial court's decision to deny defendant's suppression motion under Ky RCr 9.78. The trial court found that the search warrant, mistakenly dated as having been issued at 4:50 p.m., had in fact been issued at 3:50 p.m., an hour before the search of defendant's residence; therefore, the search was lawful. Rogers v. Commonwealth, 366 S.W.3d 446, 2012 Ky. LEXIS 72 (Ky. 2012).
17. Blood-Alcohol Tests.
In accordance with the majority rule, suppression of the State's alcohol test is a sufficient sanction to be applied when the police fall short of the requirements pertaining to a request for independent testing; Commonwealth v. Long,  118 S.W.3d 178, 2003 Ky. App. LEXIS 244 (Ky. 2003), does not dictate otherwise. Commonwealth v. Filben, 2006 Ky. App. LEXIS 229 (Ky. Ct. App. 2006), review denied and ordered not published, 2006 Ky. LEXIS 317 (Ky. 2006).
Where a police officer failed to use reasonable efforts to facilitate defendant's statutory entitlement to an independent alcohol concentration test by transporting defendant to a nearby hospital that the officer knew conducted private testing after a first hospital refused to conduct a private test, the trial court erred in dismissing the charge; the appropriate sanction was the suppression of the breathalyzer test, and the Commonwealth could proceed with the prosecution with other evidence. Commonwealth v. Filben, 2006 Ky. App. LEXIS 229 (Ky. Ct. App. 2006), review denied and ordered not published, 2006 Ky. LEXIS 317 (Ky. 2006).
18. Breath-Alcohol Tests.
Circuit court properly denied the a writ of prohibition seeking to prohibit the district court from suppressing the results of defendant's breathalyzer test in the DUI case under KRS 189A.010(1)(b) because, although the Commonwealth had no adequate remedy by appeal and would suffer great and irreparable injury, the evidence showed that defendant did not intend to operate a motor vehicle while intoxicated but, rather, that he had returned to his vehicle after an evening of merry-making, entered his vehicle, and started it to warm himself while he sobered. Commonwealth v. Armstrong, — S.W.3d —, 2013 Ky. App. LEXIS 40 (Ky. Ct. App. 2013), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 694 (Ky. Dec. 11, 2013).
19. Timing of Objection.
Proper time for objecting during the trial to evidence which was gathered during an allegedly improper traffic stop was when the Commonwealth sought to introduce the officer's testimony, not during the directed verdict motion. Deboy v. Commonwealth, 214 S.W.3d 926, 2007 Ky. App. LEXIS 34 (Ky. Ct. App. 2007).
20. Opening Statements.
Where defendant objected to the prosecutor playing a CD allegedly made by defendant, in playing the CD during opening statement and in telling the jury what it purported to say, the Commonwealth placed unauthenticated evidence before the jury. As the trial developed it became apparent that the Commonwealth could not establish the meaning of the words, or even what they were, through witnesses, nor could the Commonwealth prove who made the CD, the court erred in not granting a mistrial. Parker v. Commonwealth, 241 S.W.3d 805, 2007 Ky. LEXIS 260 (Ky. 2007).
21. Suppression Not Warranted.
Motion to suppress evidence was not warranted based on the unavailability of an arresting officer's in-car video tape where there was an unintentional technical failure of the police department; defendants were present during any statements, and they were free to make and recall any observations of the situation. There was no evidence of bad faith regarding the loss of the tape; however, defendants had the opportunity to prove their entitlement to a missing evidence instruction at trial. Bessinger v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 188 (Ky. Ct. App. 2014).
Motion to suppress evidence was not warranted based on the best evidence rule in a case where an arresting officer's in-car video tape was unavailable. The arresting officer was able to testify as to his personal knowledge and be cross-examined; as such, the officer was not interpreting the video or seeking to prove the content thereof. Bessinger v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 188 (Ky. Ct. App. 2014).
22. Suppression Warranted.
Trial court erred in denying defendants'  motion to suppress, because there was no identifiable basis for the performance of a protective sweep, as the only arrests occurred outside the front of the apartment building and the individuals were safely detained away from the building when officers entered the apartment, the emergency aid doctrine did not justify entry into the apartment since no one was injured, and the officer's presence on the back patio, which was partially enclosed by a five-foot wall, was not lawful, as it enjoyed curtilage protection. Pace v. Commonwealth, — S.W.3d —, 2017 Ky. LEXIS 91 (Ky. 2017).
Rule 8.28.  Presence of defendant.
Text
(1)  The defendant shall be present at the arraignment, at every critical stage of the trial including the empaneling of the jury and the return of the verdict, and at the imposition of the sentence. The defendant’s voluntary absence after the trial has been commenced in his or her presence shall not prevent proceeding with the trial up to and including the verdict. The defendant may be permitted to remain on bail during the trial. Upon a hearing and finding by the trial court, that a defendant in custody on any charge, including a felony, intentionally refuses to appear for any proceeding, including trial, short of physical force, such refusal shall be deemed a waiver of the defendant’s right to appear at that proceeding.
(2)  A defendant who persists in engaging in disruptive conduct after being warned by the court that such conduct will cause him or her to be removed may be excluded from the courtroom.
(3)  A corporation may appear by counsel for all purposes.
(4)  In prosecutions for misdemeanors or violations the court may permit arraignment, plea, trial and imposition of sentence in the defendant’s absence. However, no plea of guilty to a violation of KRS 189A or KRS 218A may be entered in the defendant’s absence, unless the defendant first executes a written waiver of his or her right to be present.
(5)  During his or her appearance in court before a jury the defendant shall not be required to wear the distinctive clothing of a prisoner. Except for good cause shown the judge shall not permit the defendant to be seen by the jury in shackles or other devices for physical restraint.
History
(Amended June 12, 1981, effective September 1, 1981; amended September 7, 1994, effective October 1, 1994; amended February 16, 1999, effective March 1, 1999; amended February 11, 2009, effective April 1, 2009.)
Annotations

Kentucky Law Journal.
Terry, Constitutional Law — Sixth Amendment Confrontation Clause — Right of Defendant to Be Present at Criminal Trial, 59 Ky. L.J. 489 (1970).
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Kentucky Law Survey, Read, Criminal Law, 72 Ky. L.J. 365 (1983-84).
Opinions of Attorney General. While the posting of bail may eventually impose a civil liability on the defendant or his surety if his failure to appear is wilful, it vests no authority in the court to conduct a felony trial in his absence. OAG 67-427.
Cited:  Collins v. Commonwealth, 508 S.W.2d 43, 1974 Ky. LEXIS 589 (Ky. 1974); Commonwealth v. Willis, 716 S.W.2d 224, 1986 Ky. LEXIS 281 (Ky. 1986); Smith v. Commonwealth, 734 S.W.2d 437, 1987 Ky. LEXIS 200 (Ky. 1987).
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1. Constitutional Requirements.
The constitutional requirements of Ky. Const., § 11 that defendant has right to be heard by himself and counsel; to demand the nature and cause of the accusation against him; to meet the witnesses face to face, and to have compulsory process for obtaining witnesses in his favor may be waived in misdemeanor cases by absence from trial, but not in felony cases. Davenport v. Commonwealth, 368 S.W.2d 327, 1963 Ky. LEXIS 46 (Ky. 1963).
There is no infringement upon fundamental rights of persons charged with misdemeanors because, under this rule, their trial in absentia will not stand unless they waived the right to be present and there is no deprivation as to them of any constitutional right afforded to persons accused of felony as the rule provides only that the latter may not waive the right. McKinney v. Commonwealth, 474 S.W.2d 384, 1971 Ky. LEXIS 112 (Ky. 1971).
Trial of a misdemeanor charge in the absence of the defendant is not, in itself, unconstitutional. McKinney v. Commonwealth, 474 S.W.2d 384, 1971 Ky. LEXIS 112 (Ky. 1971).
Where defendant did not appear at trial, court abused its discretion when it suggested appointed counsel move to withdraw, then permitted his withdrawal based on defendant's absence; the court thus deprived defendant of his constitutional right to counsel when needed most at a stage where additional constitutional rights were about to be stripped from him by the same court. Burns v. Commonwealth, 655 S.W.2d 497, 1983 Ky. App. LEXIS 314 (Ky. Ct. App. 1983).
Defendant's right to confrontation and to be present at all stages of trial was violated, as his absence during the depositions of two key witnesses violated the rights guaranteed under Ky. Const. § 11, as well as under RCr 7.12 and this rule, and such violation was not harmless error. Dean v. Commonwealth, 777 S.W.2d 900, 1989 Ky. LEXIS 77 (Ky. 1989), overruled in part, Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), overruled, Caudill v. Conover, — F. Supp. 2d —, 2014 U.S. Dist. LEXIS 12622 (E.D. Ky. Jan. 31, 2014).
When a defendant challenges the validity of a prior conviction for enhancement purposes, his federal constitutional rights must take precedence over the Rules of Procedure permitting trial of misdemeanors in absentia. Woods v. Commonwealth, 793 S.W.2d 809, 1990 Ky. LEXIS 67 (Ky. 1990).
2. Constructive Presence.
Where defendant during the six months prior to trial for second-degree burglary engaged in numerous delaying tactics including a barrage of motions, cutting his wrists two days prior to an interview with his psychologist six days prior to trial, refusing to leave the courtroom after his competency hearing and battling with four of five police officers although he was handcuffed and shackled and refusing to leave his jail cell on the date of trial, due to an intentional overdose of drugs, waiver of right to be present by defendant from his jail cell was valid and did not violate his right to be present at the criminal proceedings under this rule and Ky. Const., § 11, since defendant was in custody in the jail and subject to the orders of the trial court when he waived his right, so that the defendant was constructively present and the trial was not in absentia. Scott v. Commonwealth, 616 S.W.2d 39, 1981 Ky. LEXIS 246 (Ky. 1981), cert. denied, Scott v. Kentucky, 454 U.S. 873, 102 S. Ct. 345, 70 L. Ed. 2d 179, 1981 U.S. LEXIS 3772, 50 U.S.L.W. 3249 (1981).
3. Misdemeanors.
Defendant at trial for prosecution of misdemeanor had constitutional right to be present and notwithstanding statute he could not be tried in his absence unless absence was voluntary. Barnett v. Russell, 299 Ky. 242, 185 S.W.2d 261, 1945 Ky. LEXIS 408 (Ky. 1945) (decided under prior law).
Defendant who in prosecution for a misdemeanor was free on bond could not absent himself from court on day set for trial and demand through attorney that trial proceed without him for when a day had been fixed for his appearance consistent with the terms of bail bond and he failed to respond when called, the entry of the fact upon the record fixed the liability of the sureties on the bond. Barnett v. Russell, 299 Ky. 242, 185 S.W.2d 261, 1945 Ky. LEXIS 408 (Ky. 1945) (decided under prior law).
Statute permitting defendants accused of misdemeanors to be tried in their absence was enacted not for the convenience of the accused, but in order to make certain that Commonwealth might not be delayed in prosecution of those guilty of minor offenses. Barnett v. Russell, 299 Ky. 242, 185 S.W.2d 261, 1945 Ky. LEXIS 408 (Ky. 1945) (decided under prior law).
Though defendant charged with misdemeanor had constitutional right to be present at trial and could waive such right it did not follow that he had right to be absent in violation of his surety's undertaking that he would be present. Barnett v. Russell, 299 Ky. 242, 185 S.W.2d 261, 1945 Ky. LEXIS 408 (Ky. 1945) (decided under prior law).
Trial of defendant charged with committing misdemeanor could be held without his attendance but he did not have right to demand by attorney that it proceed in his absence. Barnett v. Russell, 299 Ky. 242, 185 S.W.2d 261, 1945 Ky. LEXIS 408 (Ky. 1945) (decided under prior law).
One indicted for a misdemeanor could be tried in absentia only when his failure to appear was voluntary and therefore amounted to a waiver of his right to be present. Butcher v. Commonwealth, 276 S.W.2d 437, 1955 Ky. LEXIS 416 (Ky. 1955) (decided under prior law).
If the indictment was for a misdemeanor, the trial could be had in the absence of the defendant, but the defendant could not be denied the right to be present and meet the witnesses face to face unless his absence was voluntary. Fleming v. Commonwealth, 280 S.W.2d 148, 1955 Ky. LEXIS 128 (Ky. 1955) (decided under prior law).
In misdemeanor cases it is enough that the defendant have an opportunity to be present at his trial, and if he chooses not to appear, his constitutional rights are not violated by a trial in absentia. Willock v. Commonwealth, 435 S.W.2d 771, 1968 Ky. LEXIS 218 (Ky. 1968), cert. denied, 393 U.S. 1067, 89 S. Ct. 723, 21 L. Ed. 2d 711, 1969 U.S. LEXIS 2745 (1969).
Where defendant had been charged with a misdemeanor and appeared in court, gave bond and was informed that there would be no criminal cases tried on that date but was later tried and convicted without being present, he was entitled to a new trial where the record contained no order continuing a trial date or indicating that the defendant was to appear on the date on which the trial was in fact held. Little v. Commonwealth, 481 S.W.2d 649, 1972 Ky. LEXIS 254 (Ky. 1972).
4. — Involuntary.
Where defendant was indicted and tried in her absence for selling intoxicating liquor in a dry territory but had regularly attended court during the intervening sessions between the time of indictment and the trial, was ignorant of court procedure, and where special judges had presided over one or more of the terms of court in the intervening sessions, the trial court should have granted the defendant's motion for a new trial based upon her affidavit that her absence be considered involuntary under the circumstances set forth therein. Salyer v. Commonwealth, 243 S.W.2d 38, 1951 Ky. LEXIS 1113 (Ky. 1951) (decided under prior law).
The trial court abused its discretion and violated the defendant's constitutional rights by trying the case in the defendant's absence where both his and his counsel's affidavits clearly indicated that both were without knowledge as to the date the case would be called for trial. Butcher v. Commonwealth, 276 S.W.2d 437, 1955 Ky. LEXIS 416 (Ky. 1955) (decided under prior law).
The trial court abused its discretion by failing to grant a new trial to defendant who had been charged with assault and battery and had voluntarily returned to jurisdiction of the court from out of the Commonwealth as soon as he learned of the trial which was held on the first day of the next term of court after he was indicted where it was shown by uncontroverted affidavit and a doctor's statement that his absence from the trial was due to illness and was not voluntary. Fleming v. Commonwealth, 280 S.W.2d 148, 1955 Ky. LEXIS 128 (Ky. 1955) (decided under prior law).
5. — Voluntary.
Where accused was charged with selling intoxicating liquor in a local option territory, it was not error for the court to try him in his absence. Tuttle v. Commonwealth, 272 S.W.2d 464, 1954 Ky. LEXIS 1107 (Ky. 1954) (decided under prior law).
6. Felonies.
The defendant, charged with a felony, waived any right he might have had to be present in person at a preliminary examination of a proposed witness for the purpose of determining the admissibility of his testimony by failing to assert such right. Harris v. Commonwealth, 285 S.W.2d 489, 1955 Ky. LEXIS 77 (Ky. 1955) (decided under prior law).
There was no error in rendering judgment of conviction for rape where record failed to disclose that defendant was not present when the judgment was rendered and the judgment indicated defendant was present and made a motion for bond pending appeal, at the time he was sentenced to prison. Dobbs v. Commonwealth, 329 S.W.2d 206, 1959 Ky. LEXIS 152 (Ky. 1959) (decided under prior law).
A waiver of the right of the defendant to be present in court with effective assistance of counsel at every stage of his trial for a felonious crime must be so clear and unequivocal as to indicate a conscious intent. Powell v. Commonwealth, 346 S.W.2d 731, 1961 Ky. LEXIS 327 (Ky. 1961) (decided under prior law).
Where defendant, having been present at the start of the trial for a felony, escaped during a recess and thereafter the trial was continued to verdict in his absence but judgment and sentence were not pronounced until defendant had been recaptured and brought back into court, the procedure was proper and valid under this rule and defendant's claim of invalidity of the judgment of conviction by reason of his having been tried in absentia, was not sustainable. Helton v. Stivers, 392 S.W.2d 445, 1965 Ky. LEXIS 281 (Ky. 1965).
In a capital murder case, when defendant was not present when the trial judge heard a motion to excuse a juror who said his brother-in-law had insisted on discussing the case with him, over his objection, defendant's right to be present at a critical stage of his trial, under RCr 8.28(1), was not violated because defendant did not show how his presence would have changed the hearing's outcome, when the trial court denied the motion. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
Trial court's meeting with the discharged alternate jurors, without defendant's presence, was not a critical stage of the trial for purposes of RCr 8.28(1) as the jurors had been dismissed; the meeting was not any “stage” of the trial, much less a “critical stage” as the jurors no longer had the power to influence the outcome. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
7. Absence.
If the Commonwealth proves that the defendant had knowledge of the trial date and did not appear, an inference may be indulged that the absence from trial was intentional, knowing and voluntary, particularly where defendant was one with previous acquaintanceship with court procedure on criminal prosecutions. McKinney v. Commonwealth, 474 S.W.2d 384, 1971 Ky. LEXIS 112 (Ky. 1971).
Even if petitioner for habeas corpus was correct in his claim that he was sentenced to probation in absentia in violation of this rule, and such action were constitutionally invalid, he would still be constitutionally in custody based on the original sentence of five years from which he was given probation. Tiitsman v. Black, 536 F.2d 678, 1976 U.S. App. LEXIS 8609 (6th Cir. 1976).
The trial court's failure to grant a continuance for the defendant's absence during the persistent felony offender portion of his trial was not error where the evidence showed that the defendant clearly knew that the hearing was being conducted and he offered nothing on his own behalf to suggest that his absence was anything but a personal choice. Finney v. Commonwealth, 638 S.W.2d 709, 1982 Ky. App. LEXIS 242 (Ky. Ct. App. 1982), cert. denied, Finney v. Kentucky, 459 U.S. 1176, 103 S. Ct. 826, 74 L. Ed. 2d 1022, 1983 U.S. LEXIS 3257 (1983), overruled, Hibbard v. Commonwealth, 661 S.W.2d 473, 1983 Ky. LEXIS 318 (Ky. 1983).
Where defendant on misdemeanor charge confused the date of trial, but appeared as soon as he learned of his mistake, and gave reasonable explanation for his inability to contact his counsel prior to trial, the facts did not unequivocally indicate conscious intent to be absent and trial court's refusal to grant new trial, after having convicted defendant in absentia, violated his constitutional rights under federal and state constitutions. Burns v. Commonwealth, 655 S.W.2d 497, 1983 Ky. App. LEXIS 314 (Ky. Ct. App. 1983).
Trial of a misdemeanor in the absence of the defendant is not, in itself, unconstitutional. Burns v. Commonwealth, 655 S.W.2d 497, 1983 Ky. App. LEXIS 314 (Ky. Ct. App. 1983).
Where the commonwealth proves the defendant in a misdemeanor case knew of the trial date and did not appear, an inference then may be indulged that the absence was intentional, knowing and voluntary and consequently waived; then the defendant not only has the right but also the burden of going forward with proof that his absence was not intentional, knowing and voluntary, and was consequently not waived, but the waiver resulting from the indulged inference can only be determined from consideration of all the circumstances that show the waiver so clear and unequivocal as to indicate conscious intent to be absent. Burns v. Commonwealth, 655 S.W.2d 497, 1983 Ky. App. LEXIS 314 (Ky. Ct. App. 1983).
While subsection (4) of this rule provides for trial in absentia of a misdemeanant, a defendant cannot be tried in his absence unless that absence is voluntary and therefore a waiver of his right to be present. Burns v. Commonwealth, 655 S.W.2d 497, 1983 Ky. App. LEXIS 314 (Ky. Ct. App. 1983).
Where, in prosecution for murder, before commencing individual voir dire, the trial court read to the prospective jurors, as a group, questions it intended to ask each of them individually when called before the court for questioning, and each juror was then given a copy of the questions, the court's procedure allowed prospective jurors to study and formulate their responses outside the presence of the defendant and his counsel, violating the defendant's right to be present at every critical stage of the trial including the impaneling of the jury, and permitting prospective jurors an opportunity to discuss their responses with one another while awaiting their turn to be questioned by the court. Sanborn v. Commonwealth, 754 S.W.2d 534, 1988 Ky. LEXIS 35 (Ky. 1988), overruled, State v. Moss, 2008 SD 64, 754 N.W.2d 626, 2008 S.D. LEXIS 89 (2008).
Subsection (4) of this rule is discretionary, and it is an abuse of discretion to accept a plea of guilty in absentia for any offense, such as driving under the influence, for which an enhanced penalty may be imposed for subsequent convictions. Tipton v. Commonwealth, 770 S.W.2d 239, 1989 Ky. App. LEXIS 38 (Ky. Ct. App. 1989), overruled in part, Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
Where defendant did not personally appear on any of the five dates scheduled for trial, this rule authorized the trial court to conduct a misdemeanor trial in defendant's absence. Donta v. Commonwealth, 858 S.W.2d 719, 1993 Ky. App. LEXIS 95 (Ky. Ct. App. 1993).
That defendants were not present at a hearing that primarily dealt with juror requests for excusal or postponement of jury service for health or hardship reasons did not violate RCr 8.28(1), as the hearing was not a “critical stage of the trial” and their presence at that hearing had been validly waived by their counsel. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
That defendant was not present at a hearing on, inter alia, a motion in limine, a motion to suppress a portion statement that was made after she requested an attorney, a motion for a separate trial, and the propriety of a jury instruction did not entitle her to relief, since no evidentiary hearing was held and all of the issues addressed were resolved by legal argument. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
In a capital murder case, when, after defendant was returned to jail from a pre-trial conference, the trial judge, sua sponte, mentioned to those present that a member of the jury panel was a defense attorney and another person mentioned that another juror was his sister, and, without objection, the trial judge excused both prospective jurors for cause, defendant's right to be present at a critical stage of the trial, under RCr 8.28(1), was not violated because defendant could not have provided any additional information about these jurors that would have affected the requirement that they be excused for cause, so he suffered no prejudice because of his absence. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
In a capital murder case, when defendant was not present when the trial judge interviewed six (6) prospective jurors regarding their requests for hardship excusals, and excused five (5) of them, defendant's right, under RCr 8.28(1), to be present at critical stages of his trial was not violated because: (1) hardship excusals were within the discretion of the trial judge, under AP Part II, § 12(1); (2) were not required to be decided in open court or in the presence of or in consultation with any parties or their counsel; (3) when a juror requested a hardship excusal on the day of trial, the request was to be heard in a bench conference, if the juror so desired or at the court's discretion, under AP Part II, § 9(1); and (4) defendant had no constitutional right to participate in these proceedings or to be present when the decisions were made. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
In a capital murder case, when defendant was not present when the trial judge interviewed a juror in chambers who said her experience as the victim of a crime would affect her ability to be impartial, defendant's absence was clearly harmless as the juror was adverse to his cause and was excused on defense counsel's motion, as no more could have been accomplished had defendant been present, and his absence did not deny him due process of law. Soto v. Commonwealth, 139 S.W.3d 827, 2004 Ky. LEXIS 93 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 198 (Ky. 2004), cert. denied, Soto v. Kentucky, 125 S. Ct. 1670, 161 L. Ed. 2d 495, 2005 U.S. LEXIS 2608, 73 U.S.L.W. 3556 (U.S. 2005).
Defendant's 20-minute absence at the commencement of the second day of trial did not violate RCr P. 8.28 as: (1) defendant arrived within a couple of minutes of the start of the officer's testimony; (2) during that time the officer testified as to the officer's current and past employment, the fact that the officer was involved in the investigation, and a description of what the officer encountered when the officer initially arrived at the trailer; and (3) defendant did not show prejudice. Cantrell v. State, 288 S.W.3d 291, 2009 Ky. LEXIS 162 (Ky. 2009).
While it would have been preferable for a trial court to have included defendant in discussions regarding a jury's requests for additional evidence and for the replaying of a witness's testimony, because defendant's input to the purely legal discussions was not apt to have been of aid either to counsel or to the trial court, defendant's absence from them was harmless. Malone v. Commonwealth, 364 S.W.3d 121, 2012 Ky. LEXIS 52 (Ky. 2012).
It was harmless error at worst when the trial court failed to secure defendant's presence for the jury's review of a witness's videotaped statement to a detective. Defendant was present when the video was originally played for the jury, and he was afforded a constitutionally adequate opportunity to defend against the statements made. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
8. Burden of Proof.
The burden of proof lies on accused that his absence was not intentional, knowing and voluntary, in a misdemeanor trial, after Commonwealth has shown that he had knowledge of the date of trial and did not appear. McKinney v. Commonwealth, 474 S.W.2d 384, 1971 Ky. LEXIS 112 (Ky. 1971).
9. Discretion of Court.
10. — Abuse.
This rule is discretionary, and it is an abuse of discretion to accept a plea of guilty in absentia for any offense for which an enhanced penalty may be imposed for subsequent convictions. Woods v. Commonwealth, 793 S.W.2d 809, 1990 Ky. LEXIS 67 (Ky. 1990).
11. Waiver.
Murder defendant waived any right to be present at an in camera juror inquiry by not requesting to be present; he was represented by able counsel who questioned jurors concerning possible influence and who did not object to his absence and the defendant offered nothing to suggest that his absence was anything other than a personal choice. Byrd v. Commonwealth, 825 S.W.2d 272, 1992 Ky. LEXIS 20 (Ky. 1992), overruled in part, Shadowen v. Commonwealth, 82 S.W.3d 896, 2002 Ky. LEXIS 149 (Ky. 2002).
Defendant's claim that he was denied his right to be present at all critical phases of the proceedings under RCr 8.28(1) was not preserved for appeal and was reviewed under the palpable error standard of RCr 10.26; defendant was not denied his right to be present where he remained in the courtroom while defense counsel discussed a motion for a directed verdict in the judge's chambers as defendant did not: (1) object, (2) show prejudice from his absence, (3) suggest changes that he would have made to the instructions, or (4) show any assistance that he would have provided had he been present. Watkins v. Commonwealth, 105 S.W.3d 449, 2003 Ky. LEXIS 120 (Ky. 2003).
A juvenile's right to attend adjudication and disposition hearings, like other constitutional rights, can be waived. Commonwealth v. B.J., 241 S.W.3d 324, 2007 Ky. LEXIS 259 (Ky. 2007).
Family Court properly concluded that a juvenile had waived his right to attend his adjudication and disposition hearings on a habitual truancy charge where the court noted that the juvenile had been informed of future court dates at his arraignment and that his mother had testified that he was aware of the court dates, no evidence was presented that his absence was involuntary, and although the court could have been more specific in its findings, it was clear that it had considered the arguments concerning waiver and concluded that the juvenile had waived his right to be present. Commonwealth v. B.J., 241 S.W.3d 324, 2007 Ky. LEXIS 259 (Ky. 2007).
12. Video Arraignment.
The language of Rule 8.02 and this rule is broad enough to accommodate the use of video proceedings at arraignment since (1) closed circuit video technology operates as the functional equivalent of an in-court arraignment, as both the defendant and the judge can see and hear each other, and (2) the requirement that the arraignment be held in open court is satisfied because a television monitor allows any member of the general public present in the courtroom to observe the proceedings. Commonwealth v. Ingram, 46 S.W.3d 569, 2001 Ky. LEXIS 53 (Ky. 2001), modified and reh'g denied, 2001 Ky. LEXIS 121 (Ky. June 14, 2001).
Defendants' arraignments by closed circuit television did not violate RCr 8.02, 8.28, Fayette Cir. Ct., Ky., R. 8, or defendants' constitutional rights to due process and equal protection. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Juvenile who was adjudicated as an habitual truant and who was placed under authority of the Department for Community Based Services was entitled to the due process protections outlined in RCr 8.28, and the juvenile's rights were violated when he was not present at the adjudication and disposition hearings and a determination of the juvenile's status was made at those hearings in the juvenile's absence. B.J. v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 359 (Ky. Ct. App. 2006), rev'd, 241 S.W.3d 324, 2007 Ky. LEXIS 259 (Ky. 2007).
13. Non-Critical Stage.
It was a general rule that the accused's presence was not necessary during consultations with proposed witnesses or hearings on motions which did not affect the question of his guilt or innocence. Harris v. Commonwealth, 285 S.W.2d 489, 1955 Ky. LEXIS 77 (Ky. 1955) (decided under prior law).
In a trial for a felony, the substantial rights of the defendant were not prejudiced by the fact that the defendant was not present during the preliminary examination of proposed witnesses for the purpose of determining the admissibility of their testimony where his lawyer was present at all such consultations and did not suggest that the defendant should be present. Harris v. Commonwealth, 285 S.W.2d 489, 1955 Ky. LEXIS 77 (Ky. 1955) (decided under prior law).
The right of the defendant to be present in person during his entire trial did not extend to the reception of legal arguments in the case. Harris v. Commonwealth, 285 S.W.2d 489, 1955 Ky. LEXIS 77 (Ky. 1955) (decided under prior law).
An ex parte hearing in chambers with a defendant's wife and the Commonwealth's Attorney to determine the whereabouts of the wife's child with regard to defendant's criminal trial for sexual abuse was not a critical stage of defendant's trial; ex parte hearing outside of defendant's presence did not violate any of defendant's constitutional rights where the hearing was recorded and defendant would not have been able to assert the spousal privilege provided for in KRE 504(c)(2)(B), because the alleged wrongful conduct was committed against the wife/spouse's child. Lester v. Commonwealth, 132 S.W.3d 857, 2004 Ky. LEXIS 85 (Ky. 2004).
There was no error in proceeding to hearings in defendant's absence where one hearing concerned providing personnel records to counsel objections to certain pieces of KRE 404(b) evidence and  the other concerned the competency of witnesses. Defendant's presence would have been of little help to defense counsel, and neither hearing constituted a critical stage in the proceedings that would have affected defendant's substantial rights. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
14. Shackles.
Although the Commonwealth violated RCr 8.28(5) by failing to show good cause for having defendant remain shackled during the penalty phase of his trial for attempted rape and kidnapping, the error was harmless since defendant suffered no prejudice and since the Commonwealth established that defendant clearly met all the statutory requirements for being a persistent felony offender II, under KRS 532.080. Barbour v. Commonwealth, 204 S.W.3d 606, 2006 Ky. LEXIS 197 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 329 (Ky. 2006).
15. Plea.
16. — Guilty.
Whether defendant actually entered guilty plea in person as required by statute was a question of fact for trial court where defendant said he did not enter a plea of guilty himself but both his attorney and the Commonwealth's attorney said that he did make such a plea and Court of Appeals would not be warranted in reversing the judgment although defendant was given a severe penalty. Stewart v. Commonwealth, 313 Ky. 811, 233 S.W.2d 993, 1950 Ky. LEXIS 992 (Ky. 1950) (decided under prior law).
The effect of a plea of guilty was to waive all defenses other than that the indictment charged no offense and to authorize the imposition of the penalty prescribed by law. Tarrence v. Commonwealth, 265 S.W.2d 52, 1953 Ky. LEXIS 1266 (Ky. 1953), cert. denied, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706 (1954) (decided under prior law).
Although the entry of a plea of guilty by the attorney, rather than by the defendant himself constituted reversible error, there was no basis upon which it could be said to render the judgment void so as to sustain a writ of habeas corpus. Owen v. Commonwealth, 280 S.W.2d 524, 1955 Ky. LEXIS 174 (Ky. 1955) (decided under prior law).
While a defendant may voluntarily absent himself from a court proceeding, there was no proof defendant was voluntarily absent in this case, and there was no proof defendant knew he had a right to attend the proceedings; as such, the 2000 conviction would normally not be allowed to be used to enhance a subsequent charge of DUI, fourth offense, except that defendant did not challenge the underlying conviction at the first opportunity. Commonwealth v. Lamberson, 304 S.W.3d 72, 2010 Ky. App. LEXIS 8 (Ky. Ct. App. 2010).
Rule 8.29.  Misjoinder of offenses.
Text
If two (2) or more offenses are charged in the same indictment, information, complaint or uniform citation and they cannot be properly joined, the Commonwealth may be required to elect which offense it will prosecute.
History
(Amended June 12, 1981, effective September 1, 1981; transferred November 7, 2014, effective January 1, 2015.)
Annotations

Comment:
New RCr 8.29 is existing RCr 9.14.
NOTES TO DECISIONS

 	1. 	Proper Joinder.
 	2. 	Improper Joinder.
 		3. 	— Election.
 		4. 	— Waiver.
 	5. 	Selection of Offense.
1. Proper Joinder.
Where defendant was indicted for wilful murder and charged with being an habitual criminal, there was no improper misjoinder of offenses or error in trial court's refusal to sustain the defendant's motion for a separate trial on the habitual criminal charge. Johnson v. Commonwealth, 445 S.W.2d 704, 1969 Ky. LEXIS 177 (Ky. 1969).
In trial of defendant convicted of first-degree criminal abuse and the intentional murder of her stepson, because the evidence relating to the abuse charge would have been admissible in a trial on the murder charge, not as proof of criminal disposition, but, rather, as proof of a similar course of conduct or common scheme or plan, trial court did not err by not severing the charges of murder and criminal abuse for trial purposes. Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996).
2. Improper Joinder.
Many offenses charged in indictment rendered it duplicitous and constituted a misjoinder requiring correction, and the filing of demurrer to the indictment was authorized as a means to that end. Hudson v. Commonwealth, 214 Ky. 578, 283 S.W. 1034, 1926 Ky. LEXIS 404 (Ky. 1926) (decided under prior law).
Where court only instructed on voluntary manslaughter and the lesser degrees of that offense, defendant was not prejudiced even if indictment was duplicitous and charged defendant with both voluntary manslaughter and murder. Smith v. Commonwealth, 321 S.W.2d 786, 1959 Ky. LEXIS 289 (Ky. 1959) (decided under prior law).
Where the defendant was charged with two acts of forcible rape against the same victim on the same day, a trial court order declaring the indictment to be an improper joinder of causes and requiring the prosecutor to elect which charge to prosecute was error. Watkins v. Commonwealth, 514 S.W.2d 185, 1974 Ky. LEXIS 290 (Ky. 1974).
3. — Election.
Each act of carnally knowing a female under the age of 16 was an entire and separate offense for the commission of which a distinct and separate indictment could be preferred and prosecuted and, where prosecution elected to try defendant for one of the various acts with which it might accuse him, such an indictment did not nolle prosequi the other offenses of the kind of which he was guilty, since the only one for which he was put in jeopardy was the one for which he was tried and his other similar acts could be proved upon the trial in explanation of and corroboration of the evidence offered to show his guilt of the particular act for which his prosecutor had elected to try him. McCreary v. Commonwealth, 163 Ky. 206, 173 S.W. 351, 1915 Ky. LEXIS 197 (Ky. 1915) (decided under prior law).
Where Commonwealth's attorney corrected misjoinder by electing to prosecute defendants for only one of numerous offenses charged in indictment, failure to dismiss the other charges was not prejudicial to defendants where evidence and instructions were confined to offense elected. Hudson v. Commonwealth, 214 Ky. 578, 283 S.W. 1034, 1926 Ky. LEXIS 404 (Ky. 1926) (decided under prior law).
Indictment charging defendant and codefendants with the crime of maliciously shooting two persons stated two separate offenses and, where Commonwealth's attorney made no election, court improperly overruled defendant's demurrer to the indictment but the error was cured by instructions to jury confining the shooting to one person and was not prejudicial to the substantial rights of defendant and afforded no grounds of reversal. Canada v. Commonwealth, 242 Ky. 71, 45 S.W.2d 834, 1932 Ky. LEXIS 221 (Ky. 1932) (decided under prior law).
Where indictment charged two offenses, manslaughter growing out of death of one person and assault and battery on another person, and defendant filed a demurrer and Commonwealth's attorney elected to prosecute only for manslaughter and court overruled demurrer, dismissal of the indictment as to the assault and battery would have been the technically correct procedure but, where the Commonwealth elected to prosecute for only one of the offenses charged, failure to enter an order dismissing the charge as to the other offense was not prejudicial error. Penix v. Commonwealth, 313 Ky. 587, 233 S.W.2d 89, 1950 Ky. LEXIS 926 (Ky. 1950) (decided under prior law).
4. — Waiver.
Where no demurrer was filed to indictment, the question of misjoinder of parties was waived. Fraley v. Commonwealth, 309 Ky. 345, 217 S.W.2d 793, 1949 Ky. LEXIS 702 (Ky. 1949) (decided under prior law).
5. Selection of Offense.
Where there were two or more statutes or laws under which a wrongdoer could be prosecuted, the selection was in the officers whose duty it was to indict and prosecute; thus, an officer indicted for common-law offense of assault and battery arising out of an alleged illegal arrest could not contend he should have been indicted and prosecuted under law fixing a penalty for false arrest or imprisonment. Alder v. Commonwealth, 307 Ky. 471, 211 S.W.2d 678, 1948 Ky. LEXIS 773 (Ky. 1948) (decided under prior law).
Rule 8.30.  Separate counsel for defendants — When required.
Text
(1)  If the crime of which the defendant is charged is punishable by a fine of more than $500, or by confinement, no attorney shall be permitted at any stage of the proceedings to act as counsel for the defendant while at the same time engaged as counsel for another person or persons accused of the same offense or of offenses arising out of the same incident or series of related incidents unless (a) the judge of the court in which the proceeding is being held explains to the defendant or defendants the possibility of a conflict of interests on the part of the attorney in that what may be or seem to be in the best interests of one client may not be in the best interests of another, and (b) each defendant in the proceeding executes and causes to be entered in the record a statement that the possibility of a conflict of interests on the part of the attorney has been explained to the defendant by the court and that the defendant nevertheless desires to be represented by the same attorney.
(2)  The procedure set forth in paragraph (1) of this Rule 8.30 shall be followed in each court in which the defendant requires the assistance of counsel, excepting the Court of Appeals and Supreme Court.
(3)  Upon receipt of any information reasonably suggesting that what is best for one clients may not be best for another, counsel shall explain its significance to the defendant and disclose it to the court, and shall withdraw as counsel for one client or the other unless (a) each such client who is a defendant in the proceeding executes a written waiver setting forth the circumstances and reiterating the client's desire for continued representation by the same counsel and (b) such waiver is entered in the record of the proceeding.
History
(Adopted October 14, 1977, effective January 1, 1978; amended December 20, 1977, effective January 1, 1978; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Johnson, Adequate Funding Sought for Proper Representation of Indigents in Conflict Cases, Vol 76, No. 2, March 2012, Ky. Bench & Bar 32.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Northern Kentucky Law Review.
Professional Responsibility, 29 N. Ky. L. Rev. 35 (2002).
Opinions of Attorney General. The courts, under their general judicial jurisdiction, in a case involving two or more defendants in the same case, may in the interest of justice appoint another attorney or attorneys to represent such multiple indigent defendants other than the defendant being represented by the public advocate; the public advocacy policies of KRS Chapter 31 cannot negate the authority of the trial judge in this particular. OAG 84-307.
Cited: Robinson v. Commonwealth, 572 S.W.2d 606, 1978 Ky. App. LEXIS 600 (Ky. Ct. App. 1978); Milsap v. Commonwealth, 662 S.W.2d 488, 1984 Ky. App. LEXIS 437 (Ky. Ct. App. 1984).
NOTES TO DECISIONS

 	1. 	Failure to Comply.
 	2. 	Right Waivable.
 		3. 	— Procedure.
 	4. 	Effective Assistance of Counsel.
 	5. 	Notice of Potential Conflict.
 	6. 	Preservation for Review.
 	7. 	No Prejudice.
1. Failure to Comply.
Requiring or permitting a single attorney to represent codefendants, often referred to as joint representation, is not per se violative of constitutional guarantees of effective assistance of counsel. White v. Commonwealth, 671 S.W.2d 241, 1983 Ky. LEXIS 317 (Ky. 1983), cert. denied, White v. Kentucky, 469 U.S. 963, 105 S. Ct. 363, 83 L. Ed. 2d 299, 1984 U.S. LEXIS 400 (1984).
This rule was not designed to eliminate a case by case determination of harmless error for the trial court's failure to comply. Smith v. Commonwealth, 669 S.W.2d 527, 1984 Ky. LEXIS 218 (Ky. 1984).
Failure to appoint separate counsel for codefendants is reversible error only when there is a conflict of interest between the defendants. Smith v. Commonwealth, 669 S.W.2d 527, 1984 Ky. LEXIS 218 (Ky. 1984).
This rule was not designed to eliminate a case by case determination of harmless error for the trial court's failure to comply. Smith v. Commonwealth, 669 S.W.2d 527, 1984 Ky. LEXIS 218 (Ky. 1984).
Failure to appoint separate counsel for codefendants is reversible error only when there is a conflict of interest between the defendants. Smith v. Commonwealth, 669 S.W.2d 527, 1984 Ky. LEXIS 218 (Ky. 1984).
The failure to comply with this rule is harmless error when the record does not show even a possibility of prejudice resulting from joint representation of the defendants. Commonwealth v. Holder, 705 S.W.2d 907, 1986 Ky. LEXIS 229 (Ky. 1986), criticized, Peyton v. Commonwealth, 931 S.W.2d 451, 1996 Ky. LEXIS 87 (Ky. 1996).
When the trial court fails to comply with the simple requirements of subsection (1) of this rule and when the record demonstrates a conflict of interest between the defendants which could well have prejudiced the disposition of their cases, the judgment of conviction must be set aside. Commonwealth v. Holder, 705 S.W.2d 907, 1986 Ky. LEXIS 229 (Ky. 1986), criticized, Peyton v. Commonwealth, 931 S.W.2d 451, 1996 Ky. LEXIS 87 (Ky. 1996).
In a prosecution for theft by unlawful taking where three co-defendants were all represented by the same counsel, the trial judge's failure to instruct the defendants on the possibility that a conflict of interest might arise was held as harmless error in the guilt/innocence portion of the trial but the sentencing phase was remanded for resentencing. Conn v. Commonwealth, 791 S.W.2d 723, 1990 Ky. LEXIS 63 (Ky. 1990).
The trial judge's duty to comply with the rule never arose in the case because nothing in the record revealed that the trial judge was ever made aware of, or had reasonable notice of, an attorney's dual representation of the defendant and a coperpetrator. Jackson v. Commonwealth, 3 S.W.3d 718, 1999 Ky. LEXIS 116 (Ky. 1999).
Where the defendant made absolutely no argument as to how he was prejudiced by dual representation at arraignment and, further, did not allege that, had he been aware of the dual representation, he would have pled differently, there was no possibility that the alleged violation of the rule at arraignment contributed to his conviction and the error, if any, was harmless. Jackson v. Commonwealth, 3 S.W.3d 718, 1999 Ky. LEXIS 116 (Ky. 1999).
Under circumstances where each defendant is represented not by a single firm or single attorney, but by two individually assigned public defenders, and where no conflict or prejudice is claimed, a nonprejudicial or harmless error analysis can be applied. Kirkland v. Commonwealth, 53 S.W.3d 71, 2001 Ky. LEXIS 97 (Ky. 2001), modified and reh'g denied, McKee v. Commonwealth, 2001 Ky. LEXIS 166 (Ky. 2001), substituted opinion, 2001 Ky. LEXIS 165 (Ky. 2001).
Because two different attorneys from the same legal aid group represented defendants and no actual conflict of interest existed, any dual representation was harmless. Kirkland v. Commonwealth, 53 S.W.3d 71, 2001 Ky. LEXIS 97 (Ky. 2001), modified and reh'g denied, McKee v. Commonwealth, 2001 Ky. LEXIS 166 (Ky. 2001), substituted opinion, 2001 Ky. LEXIS 165 (Ky. 2001).
Although it was clear that trial court did not comply with the requirements of RCr. 8.30(1) by securing a written waiver from defendant when defendant and two (2) other co-defendants were represented by the same counsel, defendant did not show that he was actually prejudiced by the error because counsel did not advise the court of any actual conflict, and the other co-defendants testified favorably for defendant. Donatelli v. Commonwealth, 175 S.W.3d 103, 2005 Ky. App. LEXIS 49 (Ky. Ct. App. 2005), review denied, — S.W.3d —, 2005 Ky. LEXIS 1014 (Ky. Nov. 16, 2005).
Trial court erred because defendant never signed a waiver of any potential conflict of interest that could arise from the dual representation of defendant and his cousin who was a co-defendant as required under RCr 8.30(1); furthermore, nowhere in the record was there any evidence that the inmate was made aware of a possible conflict of interest in his attorney's joint representation. Boykin v. Webb, 541 F.3d 638, 2008 FED App. 335P, 2008 U.S. App. LEXIS 18885 (6th Cir. 2008).
Attorney was found guilty of engaging in a conflict of interest between clients by representing each codefendant with knowledge that their interests were adverse and without consent of each client under in violation of SCR 3.130-1.7(b) and of knowingly and intentionally disobeying an obligation under RCr P. 8.30 of the rules of a tribunal in violation of SCR 3.130-3.4(c). Mattingly v. Ky. Bar Ass'n, 364 S.W.3d 171, 2012 Ky. LEXIS 41 (Ky. 2012).
2. Right Waivable.
An accused can waive the right to separate representation, provided he does so knowingly, but trial courts should all but insist on separate counsel, especially where counsel is appointed. Brock v. Commonwealth, 627 S.W.2d 42, 1981 Ky. App. LEXIS 310 (Ky. Ct. App. 1981), cert. denied, 456 U.S. 1009, 102 S. Ct. 2302, 73 L. Ed. 2d 1305, 1982 U.S. LEXIS 2369, 50 U.S.L.W. 3948 (1982).
Defendant was not denied the right to conflict-free counsel where she was informed of her right to separate counsel from her husband under RCr 8.30, she had knowingly and intelligently waived the right, and the court was not convinced that any conflicts of interest had arisen during the trial. Brewer v. Commonwealth, 206 S.W.3d 313, 2006 Ky. LEXIS 306 (Ky. 2006).
3. — Procedure.
Trial judges would be well advised to record their conversations with a defendant regarding the waiver of dual representation restrictions just as their comments, questions, and answers are recorded in accepting a guilty plea. Brock v. Commonwealth, 627 S.W.2d 42, 1981 Ky. App. LEXIS 310 (Ky. Ct. App. 1981), cert. denied, 456 U.S. 1009, 102 S. Ct. 2302, 73 L. Ed. 2d 1305, 1982 U.S. LEXIS 2369, 50 U.S.L.W. 3948 (1982).
Where the trial court explained the possibility of conflict of interest in joint representation to the three defendants, where the colloquy engaged in by the trial court in determining that each of the defendants was making an informed and intelligent waiver of separate counsel consumed 25 pages of transcript, and where at the conclusion, all three defendants signed a waiver in conformity with this rule, the record supported the conclusion that the defendants made an informed and intelligent waiver of separate representation. White v. Commonwealth, 671 S.W.2d 241, 1983 Ky. LEXIS 317 (Ky. 1983), cert. denied, White v. Kentucky, 469 U.S. 963, 105 S. Ct. 363, 83 L. Ed. 2d 299, 1984 U.S. LEXIS 400 (1984).
The trial judge is not required to inquire into the propriety of multiple representation where there has been no objection, and the trial courts may assume no conflict or that the lawyer and his clients knowingly accept such risk of conflict. White v. Commonwealth, 671 S.W.2d 241, 1983 Ky. LEXIS 317 (Ky. 1983), cert. denied, White v. Kentucky, 469 U.S. 963, 105 S. Ct. 363, 83 L. Ed. 2d 299, 1984 U.S. LEXIS 400 (1984).
4. Effective Assistance of Counsel.
The defendant was not denied effective assistance of counsel as a result of being represented by counsel who was in the same law firm as counsel representing a codefendant, where both defendants signed a “Waiver of Dual or Multiple Representation” form prior to the time of the trial, the trial court fully complied with this rule by entering such waivers into the records, and by informing each defendant that a possibility existed that a conflict of interest could develop on the part of their respective counsel, and neither attorney involved objected. Hayes v. Commonwealth, 734 S.W.2d 481, 1987 Ky. App. LEXIS 491 (Ky. Ct. App. 1987).
The defendant in a murder trial did not have ineffective assistance of counsel merely because his attorney was also counsel for a co-defendant's attorney on his federal indictments where defendant failed to show his counsel's representation created a conflict of interest either actual or potential that affected the adequacy of his representation. Epperson v. Commonwealth, 809 S.W.2d 835, 1990 Ky. LEXIS 105 (Ky. 1990), cert. denied, Hodge v. Kentucky, 502 U.S. 1037, 112 S. Ct. 885, 116 L. Ed. 2d 789, 1992 U.S. LEXIS 60, 60 U.S.L.W. 3478 (1992), cert. denied, Epperson v. Kentucky, 502 U.S. 1065, 112 S. Ct. 955, 117 L. Ed. 2d 122, 1992 U.S. LEXIS 393, 60 U.S.L.W. 3499 (1992).
Father and son who were represented by the same public defender's office but never advised by the trial judge of their right to conflict-free counsel under RCr P. 8.30 were entitled to post-conviction relief because an actual conflict of interest arose when the son's confession implicated the father who denied any involvement in an alleged robbery and assault of a store owner and when the son entered a guilty plea pursuant to a negotiated plea agreement in which the son agreed to testify against the father. Mitchell v. Commonwealth, 323 S.W.3d 755, 2010 Ky. App. LEXIS 56 (Ky. Ct. App. 2010).
Defendant could not show that counsel's successive representation of the co-defendant and defendant in a case where defendant was convicted of wanton murder violated RCr P. 8.30, but even if it had defendant would not be entitled to relief. A violation of RCr P. 8,30 did not result in automatic reversal because defendant would have to show prejudice as a result and defendant could not make any such showing since defendant admittedly shot the victim and the co-defendant supported defendant's version of the how the shooting occurred. Steward v. Commonwealth, 397 S.W.3d 881, 2012 Ky. LEXIS 202 (Ky. 2012), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 267 (Ky. May 23, 2013), cert. denied, Steward v. Kentucky, — U.S. —, 134 S. Ct. 442, 187 L. Ed. 2d 296, 2013 U.S. LEXIS 7374 (U.S. 2013).
Defense counsel's representation of defendant was not adversely affected by a conflict of interest stemming from the fact that an attorney in the same office represented the codefendant because counsel's decision limiting cross-examination of the codefendant was prompted by a very justifiable fear that if pressed the codefendant would contradict herself yet again and say something damaging to defendant's case. Bartley v. Commonwealth, 400 S.W.3d 714,  2013 Ky. LEXIS 291 (Ky. 2013).
5. Notice of Potential Conflict.
In a prosecution of the defendant for the murder of his father, in which the defendant theorized that his father's girlfriend was the murderer, the fact that defendant's counsel also represented the girlfriend on narcotics charges did not trigger the requirement that the trial judge advise him of the fact of dual representation and the possibility of a conflict of interest; the girlfriend was never charged with the murder and any possible conflict of interest was avoided by the appointment of independent counsel to advise the girlfriend of her rights when she was called as a witness during the defendant's trial. Turner v. Commonwealth, 5 S.W.3d 119, 1999 Ky. LEXIS 120 (Ky. 1999).
The failure of the circuit judge to comply with RCr 8.30(1) is not presumptively prejudicial and does not warrant automatic reversal; a defendant must show a real conflict of interest in order to obtain reversal. Peyton v. Commonwealth, Ky., 931 S.W.2d 451 (1996) is overruled. Kirkland v. Commonwealth, 53 S.W.3d 71, 2001 Ky. LEXIS 97 (Ky. 2001), modified and reh'g denied, McKee v. Commonwealth, 2001 Ky. LEXIS 166 (Ky. 2001), substituted opinion, 2001 Ky. LEXIS 165 (Ky. 2001).
6. Preservation for Review.
Defendant could raise an issue concerning a violation of RCr 8.30 for the first time on appeal. Donatelli v. Commonwealth, 175 S.W.3d 103, 2005 Ky. App. LEXIS 49 (Ky. Ct. App. 2005), review denied, — S.W.3d —, 2005 Ky. LEXIS 1014 (Ky. Nov. 16, 2005).
7. No Prejudice.
Defendant's argument that RCr P. 8.30 was violated by defense counsel's representation of multiple defendants was without merit because defendant did not establish that he suffered any prejudice as a result of the alleged violation. Stacy v. Commonwealth, 396 S.W.3d 787, 2013 Ky. LEXIS 41 (Ky. 2013).
Rule 8.31.  Separate trials.
Text
If it appears that a defendant or the Commonwealth is or will be prejudiced by a joinder of offenses or of defendants in an indictment, information, complaint or uniform citation or by joinder for trial, the court shall order separate trials of counts, grant separate trials of defendants or provide whatever other relief justice requires. A motion for such relief must be made before the jury is sworn or, if there is no jury, before any evidence is received. No reference to the motion shall be made during the trial. In ruling on a motion by a defendant for severance the court may order the attorney for the Commonwealth to deliver to the court for inspection in camera any statements or confessions made by the defendants that the Commonwealth intends to introduce in evidence at the trial.
History
(Amended September 16, 1966, effective January 1, 1967; amended June 12, 1981, effective September 1, 1981; transferred November 7, 2014, effective January 1, 2015.)
Annotations

Comment:
New RCr 8.31 is existing RCr 9.16.
Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Procedure, 71 Ky. L.J. 367 (1982-83).
Opinions of Attorney General. Fourth-class city police court has authority to assess multiple costs against one defendant convicted of multiple offenses as costs are taxed based upon each action, regardless of the joinder of offenses in a particular action or case and upon the statutory authorization for costs accruing in each action or case. OAG 74-246.
Cited:  Bailey v. Commonwealth, 502 S.W.2d 48, 1973 Ky. LEXIS 60 (Ky. 1973); Harris v. Commonwealth, 556 S.W.2d 669, 1977 Ky. LEXIS 523 (Ky. 1977); Buchanan v. Kentucky, 483 U.S. 402, 107 S. Ct. 2906, 97 L. Ed. 2d 336, 1987 U.S. LEXIS 2877 (1987); Brown v. Commonwealth, 780 S.W.2d 627, 1989 Ky. LEXIS 106 (Ky. 1989).
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1. Application.
This rule, which requires a showing of prejudice, applies only when the requirements of RCr 6.18 are satisfied, that is, when technically a joinder is proper but as a matter of fact will be prejudicial. Sebastian v. Commonwealth, 623 S.W.2d 880, 1981 Ky. LEXIS 288 (Ky. 1981).
Trial court, pursuant to RCr P. 9.16, severed defendant's felony firearm possession charge, and if the severed trials were “separate,” they could not possibly be part of the same proceeding as the other charges. Meyers v. Commonwealth, 381 S.W.3d 280, 2012 Ky. LEXIS 156 (Ky. 2012).
2. Discretion of Court.
It was not an abuse of trial court's discretion when it refused to grant defendant a separate trial for assault with intent to rob, although his companions said he had nothing to do with the crime, where victim had identified defendant and his footprints were found leading to and from her home for several hundred feet to where his automobile had been parked and there were also tire marks which were identified as being from defendant's car. Smith v. Commonwealth, 375 S.W.2d 819, 1964 Ky. LEXIS 436 (Ky. 1964).
Where two or more persons are tried for a crime, severance under this rule is a matter within the discretion of the trial court and there should be no reversal except for an abuse of such discretion. Boggs v. Commonwealth, 424 S.W.2d 806, 1966 Ky. LEXIS 2 (Ky. 1966).
In a joint trial for armed robbery where both defendants gave separate confessions which differed as to who planned the crime, an unimportant question as to the guilt or innocence of the parties, joint trial of the charge did not prejudice either defendant and therefore there was no abuse of discretion in overruling motion for separate trials. Bunton v. Commonwealth, 464 S.W.2d 810, 1971 Ky. LEXIS 501 (Ky. 1971).
Where there is no showing of antagonistic defenses or any other circumstance which could be regarded as prejudicial to any one defendant's right to a fair trial, and where there is no showing before trial or during the proceedings that separate trials are required, the trial court did not abuse its discretion in denying the motion for separate trials under this rule. Smith v. Commonwealth, 473 S.W.2d 829, 1971 Ky. LEXIS 169 (Ky. 1971).
Granting or denying motion for separate trials under this rule is a discretionary function of the trial court which must weigh prejudice to the defendant caused by the joinder of offenses, so that a conviction will be reversed only if the refusal of the trial court to grant the relief is a clear abuse of discretion and prejudice to the defendant is positively shown. Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972), overruled, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985), overruled in part, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
Where all defendants pleaded not guilty and no defendant presented a defense which refuted a defense of any codefendant, regardless of the fact that the quantity of proof against some of the defendants was greater than against others, the trial court did not abuse its discretion in denying defendants' motion for separate trials. Pankey v. Commonwealth, 485 S.W.2d 513, 1972 Ky. LEXIS 138 (Ky. 1972).
Where there was no attempt on the part of one codefendant to directly incriminate the other and where the record did not disclose any prejudice resulting from a joint trial, trial court did not abuse its discretion by denying severance since the defenses were not antagonistic or hostile within the purview of this rule. Tinsley v. Commonwealth, 495 S.W.2d 776, 1973 Ky. LEXIS 408 (Ky. 1973), cert. denied, Tinsley v. Kentucky, 414 U.S. 1077, 94 S. Ct. 595, 38 L. Ed. 2d 484, 1973 U.S. LEXIS 1709 (1973), cert. denied, Tinsley v. Kentucky, 414 U.S. 1145, 94 S. Ct. 898, 39 L. Ed. 2d 101, 1974 U.S. LEXIS 1673 (1974).
The determination as to whether a separate trial should be granted to jointly indicted persons is a matter within the sound discretion of the trial judge. Rachel v. Commonwealth, 523 S.W.2d 395, 1975 Ky. LEXIS 119 (Ky. 1975).
A trial court order of a joint trial was not an abuse of discretion where there was no showing of prejudice or the likelihood of prejudice other than the mere antagonistic defenses of the codefendants. Rachel v. Commonwealth, 523 S.W.2d 395, 1975 Ky. LEXIS 119 (Ky. 1975).
Where the defendant was accused of three rapes in three months, all involving forcible entry followed by forcible rape, and all three alleged victims had the same first name, the trial court did not abuse its discretion in declining to grant a severance pursuant to this rule. Owens v. Commonwealth, 572 S.W.2d 415, 1977 Ky. LEXIS 581 (Ky. 1977).
Where defendant and his brother were indicted for robbery in the first degree and defendant made a motion for a separate trial which was granted and which resulted in a hung jury, whereupon the judge declared a mistrial and ordered defendant to be tried with his brother and defendant again made a motion for a separate trial which was overruled, and both defendant and his brother were convicted at the second trial, refusal of trial judge to grant second motion for separate trial was abuse of discretion since it had been called to court's attention by the Commonwealth's attorney that there would likely be introduced into evidence statements of defendant and his brother which were conflicting, and the likelihood that defendant would be prejudiced existed at the time of the first trial and was of such gravity to justify a separate trial then and there was nothing in the record to manifest that he would be less likely to be prejudiced when the court ordered defendants tried together, and, in fact, the record discloses that the conflicting statements mentioned by the Commonwealth's attorney were introduced over objections. Compton v. Commonwealth, 602 S.W.2d 150, 1980 Ky. LEXIS 232 (Ky. 1980).
Whether to grant separate trials is primarily within the discretion of the trial judge; an appellate court will not reverse the decision to join trials unless there is an abuse of such discretion. Slone v. Commonwealth, 677 S.W.2d 894, 1984 Ky. App. LEXIS 515 (Ky. Ct. App. 1984).
Although the codefendant's attorney attempted to blame the defendant for the codefendant's confession at trial, where the only evidence presented to the trial court to support the defendant's motion for severance was the fact that the codefendant's statement exculpated the defendant and inculpated the codefendant and there was no reason to predict a serious conflict, the trial judge's decision not to grant a severance was not an abuse of discretion. Slone v. Commonwealth, 677 S.W.2d 894, 1984 Ky. App. LEXIS 515 (Ky. Ct. App. 1984).
The trial court is given wide latitude in determining whether the risk of prejudice is great enough to require two trials; the trial court's decision will be reversed only upon a clear showing of abuse of discretion. Commonwealth v. Rogers, 698 S.W.2d 839, 1985 Ky. LEXIS 283 (Ky. 1985).
The trial court has broad discretion in determining issues concerning joinder, and an appellate court will overturn a decision under a joinder only upon a showing of a clear abuse of discretion and prejudice of the defendant. Cannon v. Commonwealth, 777 S.W.2d 591, 1989 Ky. LEXIS 68 (Ky. 1989).
3. Burden of Proof.
In the absence of showing by party moving for separate trials, the court must presume he failed to meet the burden and that the trial court did not abuse its discretion in overruling the motion for separate trials. Peck v. Commonwealth, 415 S.W.2d 854, 1967 Ky. LEXIS 343 (Ky. 1967).
For one to prevail who claims that separation was required, he must show that the presentation of his recantation defenses was made ineffective because of defenses offered by those jointly tried. Allee v. Commonwealth, 454 S.W.2d 336, 1970 Ky. LEXIS 272 (Ky. 1970), cert. dismissed, Green v. Kentucky, 401 U.S. 950, 91 S. Ct. 1186, 28 L. Ed. 2d 234, 1971 U.S. LEXIS 2792 (1971).
Since testimony on one charge of rape would be admissible to show a pattern of conduct with reference to the other counts of rape, the fact that the defendant wished to testify as to one charge, but not the others was an insufficient showing of unfair prejudice to justify a severance under this rule. Owens v. Commonwealth, 572 S.W.2d 415, 1977 Ky. LEXIS 581 (Ky. 1977).
Since the adoption of this rule, jointly-indicted defendants no longer are entitled to automatic severance upon request; now, prior to the swearing of the jury, a defendant must prove that joinder would be so prejudicial as to be “unfair” or “unnecessarily or unreasonably hurtful.” Commonwealth v. Rogers, 698 S.W.2d 839, 1985 Ky. LEXIS 283 (Ky. 1985).
4. Misjoinder.
Misjoinder of offenses in indictment must be raised by the defendant before the jury is sworn. McBrayer v. Commonwealth, 406 S.W.2d 855, 1966 Ky. LEXIS 231 (Ky. 1966).
Where the offenses of burglary and retention of the stolen property were in no way connected to two robbery offenses, there was no authority for joinder of the offenses either in the indictment or for purposes of trial, and the trial court's refusal to sever the counts was reversible error. Sebastian v. Commonwealth, 623 S.W.2d 880, 1981 Ky. LEXIS 288 (Ky. 1981).
The trial court erred in consolidating for trial three separate indictments alleging sexual offenses against defendant, each of which involved a different juvenile victim, where without consolidation, evidence of the crimes charged in the indictments, other than the charge on trial, would not have been admissible as evidence of a common scheme or plan and where there was a substantial likelihood that the inadmissible “other crimes” evidence tainted the jury's belief as to each of the crimes charged and that each additional unrelated charge took on a weight by virtue of being joined with the others whereby the whole exceeded the sum of its parts. Rearick v. Commonwealth, 858 S.W.2d 185, 1993 Ky. LEXIS 76 (Ky. 1993).
5. Prejudice.
Mere fact that evidence competent as to one defendant but incompetent as to the other may be introduced is not alone sufficient to establish such prejudice as to require the granting of separate trials, and ordinarily there must be some additional factor, such as that the defendants have antagonistic defenses, or that the evidence as to one defendant tends directly to incriminate the other, such as one defendant's admissions directly implicating the other. Hoskins v. Commonwealth, 374 S.W.2d 839, 1964 Ky. LEXIS 389 (Ky. 1964).
The mere fact that evidence competent as to one defendant but incompetent as to the other may be introduced is not alone sufficient to establish such prejudice as to require the granting of separate trials. Boggs v. Commonwealth, 424 S.W.2d 806, 1966 Ky. LEXIS 2 (Ky. 1966).
If it appears that a defendant or the Commonwealth will be prejudiced by a joinder of offenses or defendants for trial, the trial court is required to grant separate trials or provide whatever other relief justice necessitates. Hardin v. Commonwealth, 437 S.W.2d 931, 1968 Ky. LEXIS 171 (Ky. 1968).
Where offenses were similar, methods of gaining entry to the apartments were similar, and defendant's actions in each instance before and after committing the offenses were similar, trial court acted properly in joining the offenses for trial, since there was no showing of prejudice which would require separate trials as provided in this rule. Edwards v. Commonwealth, 500 S.W.2d 396, 1973 Ky. LEXIS 209 (Ky. 1973).
Before a jointly indicted defendant is entitled to a separate trial, he must timely demonstrate that he will be prejudiced by a joint trial. Rachel v. Commonwealth, 523 S.W.2d 395, 1975 Ky. LEXIS 119 (Ky. 1975).
Fact that defenses of jointly indicted persons may be, in some respects, antagonistic or that the testimony of one or both of them may directly implicate the other are only factors for the trial judge to consider in determining whether the defendants will be prejudiced by a joint trial. Rachel v. Commonwealth, 523 S.W.2d 395, 1975 Ky. LEXIS 119 (Ky. 1975).
Admonition to jury not to consider against defendant evidence concerning events occurring before codefendants and victims arrived at defendant's house, which evidence may not have been admissible at a separate trial of defendant, prevented admission of such evidence from being the basis for a claim of improper joinder. Ware v. Commonwealth, 537 S.W.2d 174, 1976 Ky. LEXIS 68 (Ky. 1976).
The term “prejudiced” means unfairly prejudiced, and neither antagonistic defenses nor the fact that the evidence for or against one defendant incriminates the other amounts, by itself, to unfair prejudice, and fact that different defendants alleged to have been involved in the same transaction have conflicting versions of what took place, or the extent to which they participated in it, is a reason for rather than against a joint trial, it being easier thereby to determine the truth. Ware v. Commonwealth, 537 S.W.2d 174, 1976 Ky. LEXIS 68 (Ky. 1976).
If the evidence of one of the offenses joined for trial would be admissible in a separate trial for the other offense, the joinder of offenses, in most instances, will not be prejudicial. Spencer v. Commonwealth, 554 S.W.2d 355, 1977 Ky. LEXIS 487 (Ky. 1977).
It is not always and inevitably prejudicial for two separate and unrelated charges of forcible rape against the same defendant to be tried together. Romans v. Commonwealth, 547 S.W.2d 128, 1977 Ky. LEXIS 395 (Ky. 1977).
“Prejudice,” in the context of a criminal proceeding, means only that which is unnecessarily or unreasonably hurtful. Romans v. Commonwealth, 547 S.W.2d 128, 1977 Ky. LEXIS 395 (Ky. 1977).
Where it was called to the court's attention by the Commonwealth's attorney that there likely would be introduced into evidence statements of the defendants which were conflicting, by granting the separate trial, the trial judge obviated the possible prejudice that could accrue if they were tried together. Compton v. Commonwealth, 602 S.W.2d 150, 1980 Ky. LEXIS 232 (Ky. 1980).
The supreme court will not reverse a conviction for failure to grant separate trials unless it is clearly convinced that prejudice occurred and that the likelihood of prejudice was so clearly demonstrated to the trial judge as to make his failure to grant severance an abuse of discretion. Wilson v. Commonwealth, 695 S.W.2d 854 (Ky. 1985).
Broad allegations of prejudice asserted by the defendant, convicted of trafficking in controlled substances and criminal syndicate, were not the positive showing of undue prejudice required for severance. Dishman v. Commonwealth, 906 S.W.2d 335, 1995 Ky. LEXIS 114 (Ky. 1995).
Defendant suffered no prejudice as a result of the trial court's denial of defendant's motion to sever because defendant's right to confrontation was not violated by the introduction of the co-defendant's redacted statement. Schrimsher v. Commonwealth, 190 S.W.3d 318, 2006 Ky. LEXIS 104 (Ky. 2006).
Although improper, the trial court decision to separate an escape charge and try it separately to the same jury after the jury had rendered a verdict on the other offenses was, at most, harmless error. The net result of permitting the same jury to hear evidence of the escape charge after it had already heard evidence of the other charges did not affect defendant's substantial rights because the same jury should have heard evidence of all of defendant's charges all along in order to present the jury with a complete picture of defendant's actions. Cohron v. Commonwealth, 306 S.W.3d 489,  2010 Ky. LEXIS 47 (Ky. 2010).
Joinder of murder and attempted murder charges was not unduly prejudicial because evidence of the attempted murder would have been admissible under KRE. 404 as proof of motive; there was evidence that defendant believed the murder victim (his father) was setting him up to go to the penitentiary by implicating him in the prior stabbing. Keeling v. Commonwealth, 381 S.W.3d 248, 2012 Ky. LEXIS 160 (Ky. 2012).
Joinder of the robbery and drug offenses, even if technically questionable, did not result in any prejudice to defendant where drug use was central to his consistent alibi, thereby undercutting any claim to the contrary. Jeter v. Commonwealth, 531 S.W.3d 488, 2017 Ky. LEXIS 448 (Ky. 2017).
6. Separate Trial.
Severance is a matter of judicial discretion and the allegation that there are antagonistic defenses is only one of the factors for the trial judge to consider. The movant must show that the antagonism between the codefendants will mislead or confuse the jury. The movant satisfies this burden if he or she shows that the jury was unable to separate and treat distinctively evidence that is relevant to each particular defendant at trial. Foster v. Commonwealth, 827 S.W.2d 670, 1991 Ky. LEXIS 195 (Ky. 1991), cert. denied, Foster v. Kentucky, 506 U.S. 921, 113 S. Ct. 337, 121 L. Ed. 2d 254, 1992 U.S. LEXIS 6489 (1992).
The trial court did not err by not severing the offenses against defendant, which involved offenses against two women, whom he had persuaded to invite him to their respective homes, at which time he bound and assaulted them. Despite the offenses occurring almost 11 months apart, the facts of each offense were strikingly similar with regard to both women, in that defendant: bound each victim with articles of her own clothing, first vaginally raped, then anally sodomized each victim, threatened the life of each victim if she reported the crime to the police; and each victim described similar tattoos on her assailant and identified, with such evidence being admissible in a separate trial if in fact the offenses would have been severed. Edmonds v. Commonwealth, 189 S.W.3d 558, 2006 Ky. LEXIS 103 (Ky. 2006).
7. — Motion.
Where motions for separate trials were not made in writing as required by RCr 8.14 but were apparently made at the commencement of the trial and before the jury was sworn, they were apparently sufficient. Peck v. Commonwealth, 415 S.W.2d 854, 1967 Ky. LEXIS 343 (Ky. 1967).
Even though joinder of offenses is permissible under RCr 6.18, if defendant makes a timely motion under this rule and shows prejudice, the court should grant separate trials. Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972), overruled, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985), overruled in part, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
8. — Entitled.
The right to separate trial was not a common-law right or one safeguarded by the Constitution of the Commonwealth and under this rule the trial court is now given a discretion in ruling upon request for separate trial, although for many years the right to separate trial was absolute under the old Criminal Code rules (CrC 237). Fanelli v. Commonwealth, 418 S.W.2d 740, 1967 Ky. LEXIS 229 (Ky. 1967).
Where the defendant was being tried for a single offense but was being tried jointly with a person charged under the habitual criminal statute, he was entitled to a separate trial. Hardin v. Commonwealth, 437 S.W.2d 931, 1968 Ky. LEXIS 171 (Ky. 1968).
In a prosecution for dwelling house breaking, where defendant pleaded innocent to all seven charges, sought bill of particulars but was furnished only a “cursory” one in obedience to court's order, was faced with a sharp issue of identity respecting all of the charges, forced to trial over the proclaimed unpreparedness of his counsel, and had monumental task of defending against seven felony charges, viewing the totality of these circumstances defendant was entitled to appropriate severance and it was prejudicially erroneous to deny his motion for severance. Davis v. Commonwealth, 464 S.W.2d 250, 1970 Ky. LEXIS 100 (Ky. 1970).
Where defendant charged with forcible rape in two cases admitted act of intercourse in the first case but claimed it was consensual and in the other case admitted forcible rape had occurred but denied being the guilty party, he was entitled to separate trials since the evidence in the first case was calculated to and most probably did diminish the credibility of his testimony in the second case. Romans v. Commonwealth, 547 S.W.2d 128, 1977 Ky. LEXIS 395 (Ky. 1977).
Where defendant was indicted for burglary, theft, and possession of a handgun by a convicted felon, his motion seeking to have his trial on the handgun charge severed from the trial of the other charges, on grounds that he would be unnecessarily prejudiced in that as an essential element of proving the handgun charge the commonwealth would be entitled to show a previous felony conviction which otherwise could not be introduced in chief during the guilt phase of the trial, should have been granted. Hubbard v. Commonwealth, 633 S.W.2d 67, 1982 Ky. LEXIS 249 (Ky. 1982).
A criminal defendant is not entitled to severance unless there is a positive showing prior to trial that joinder would be unduly prejudicial. The trial judge has considerable discretion in ruling on such a motion. The joinder of defendants for trial did not unfairly prejudice defendant even where co-defendant represented himself. Humphrey v. Commonwealth, 836 S.W.2d 865, 1992 Ky. LEXIS 87 (Ky. 1992).
9. — Not Required.
Fact that one of two codefendants did not take stand did not create such antagonistic defenses as to require separate trials. Underwood v. Commonwealth, 390 S.W.2d 635, 1965 Ky. LEXIS 354 (Ky. 1965).
Where evidence showed illegal sale of liquor and sale of chance on punchboard to same person, the offenses were properly charged in the same indictment and properly tried together. Russell v. Commonwealth, 405 S.W.2d 683, 1966 Ky. LEXIS 261 (Ky. 1966).
The mere fact that codefendant had a record would not have required the granting of separate trials. Alford v. Commonwealth, 432 S.W.2d 414, 1968 Ky. LEXIS 334 (Ky. 1968).
There was no error in the trial court's refusal to sustain the defendant's motion for a separate trial on the habitual criminal charge. Johnson v. Commonwealth, 445 S.W.2d 704, 1969 Ky. LEXIS 177 (Ky. 1969).
Where evidence was admitted and a proper instruction on recantation was given on appellant's behalf and no one denied that the appellant tried to withdraw and the others' defenses were not antagonistic, holding the trial jointly was not error. Allee v. Commonwealth, 454 S.W.2d 336, 1970 Ky. LEXIS 272 (Ky. 1970), cert. dismissed, Green v. Kentucky, 401 U.S. 950, 91 S. Ct. 1186, 28 L. Ed. 2d 234, 1971 U.S. LEXIS 2792 (1971).
Where the evidence of the appellant's participation in the crime was overwhelming, if there was an error in denying him a separate trial it was harmless beyond a reasonable doubt and there was no prejudice. Allee v. Commonwealth, 454 S.W.2d 336, 1970 Ky. LEXIS 272 (Ky. 1970), cert. dismissed, Green v. Kentucky, 401 U.S. 950, 91 S. Ct. 1186, 28 L. Ed. 2d 234, 1971 U.S. LEXIS 2792 (1971).
It was not error to join the trial of three defendants on respective charges of forcible rape, notwithstanding defendant's claim that he was prejudiced by the codefendant's conflicting versions of what took place and the extent to which each participated. Ware v. Commonwealth, 537 S.W.2d 174, 1976 Ky. LEXIS 68 (Ky. 1976).
While it would constitute improper joinder if a confession were admissible against one defendant but not another, improper joinder does not occur where all of the evidence against one defendant is equally admissible against the other, or where the evidence in question can be and is excluded by the trial court, or where the offending evidence is such that an admonition reasonably will limit or exclude its consideration as to the defendant against whom it would not be admissible at separate trial. Ware v. Commonwealth, 537 S.W.2d 174, 1976 Ky. LEXIS 68 (Ky. 1976).
A defendant was not denied due process by the trial court's denial of his motion for severance of burglary counts from other counts relating to murder, where there was little chance that evidence of three burglaries would be confused with evidence of the other crimes with which defendant was charged, where there was no contention by defendant that joinder of all the counts confounded his defense because he desired to testify as to some counts and not as to others, and where there was no showing that evidence of crimes relating to murder could have prejudiced defendant by showing a criminal disposition. Corbett v. Bordenkircher, 615 F.2d 722, 1980 U.S. App. LEXIS 20265 (6th Cir. 1980), cert. denied, 449 U.S. 853, 101 S. Ct. 146, 66 L. Ed. 2d 66, 1980 U.S. LEXIS 3010, 49 U.S.L.W. 3248 (1980).
Offenses closely related in character, circumstance, and time need not be severed; accordingly, where the first and the last of three armed robbery offenses with which the defendant was charged occurred within 31 days of each other, it was not error for the trial court to refuse to sever the three counts of the indictment for separate trial on each. Cardine v. Commonwealth, 623 S.W.2d 895, 1981 Ky. LEXIS 290 (Ky. 1981).
The trial court is not required to sever offenses for trial where evidence of the other offenses would have been admissible had there been separate trials, all being part of a common scheme, pattern or design. Hayes v. Commonwealth, 698 S.W.2d 827, 1985 Ky. LEXIS 277 (Ky. 1985).
Where no material evidence was admitted against defendant in joint trial which would have been inadmissible against him had he been tried separately, and there was nothing in the joinder of the two defendants for trial which was unreasonably hurtful to defendant, there was no abuse of discretion by the trial court in its failure to grant separate trials. Commonwealth v. Rogers, 698 S.W.2d 839, 1985 Ky. LEXIS 283 (Ky. 1985).
Where the essence of the defendant's complaint was not prejudice from failure to sever unconnected instances of criminal activity, but prejudice from too many criminal charges being presented to the jury in the same trial, the nature of the proof showed the criminal activity so interwoven that it was highly unlikely that severance would have been appropriate had the issue been preserved for review. Hayes v. Commonwealth, 698 S.W.2d 827, 1985 Ky. LEXIS 277 (Ky. 1985).
Where, as part of the evidence against the defendant charged with trafficking and possession of controlled substances, it was stipulated that the defendant had previously been convicted of trafficking in marijuana, the circuit court erred in not severing the marijuana count from those relating to the controlled substances, because the evidence against the defendant was circumstantial rather than overwhelming, and the court was unable to state that the jury's knowledge of his previous conviction was not that which tilted the balance against him. Byrd v. Commonwealth, 709 S.W.2d 844, 1986 Ky. App. LEXIS 1071 (Ky. Ct. App. 1986).
In trial of defendant convicted of first-degree criminal abuse and the intentional murder of her stepson, because the evidence relating to the abuse charge would have been admissible in a trial on the murder charge, not as proof of criminal disposition, but, rather, as proof of a similar course of conduct or common scheme or plan, trial court did not err by not severing the charges of murder and criminal abuse for trial purposes. Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996).
Trial court did not err in joining trials of codefendants in child's death; severance was not required merely because defendants were likely to cast blame on each other. Davis v. Commonwealth, 967 S.W.2d 574, 1998 Ky. LEXIS 44 (Ky. 1998), review or rehearing denied, 1998 Ky. LEXIS 101 (Ky. 1998).
Trial court did not err in refusing to order separate trials on the charges filed against defendant of first-degree assault for shooting a man or three (3) third-degree assault charges regarding defendant's attempt to shoot the police officers who responded to the first shooting scene and tracked defendant to defendant's apartment as the charges were inextricably linked and the shootings were part of one course of events. Clay v. Commonwealth, 2002 Ky. App. LEXIS 1920 (Ky. Ct. App. 2002), review denied, 2003 Ky. LEXIS 217 (Ky. 2003).
Joinder of offenses was not an abuse of discretion where the injuries that substantiated the acts of abuse and murder were inflicted within a span of two weeks and were similar in character and circumstance. Ratliff v. Commonwealth, 194 S.W.3d 258, 2006 Ky. LEXIS 170 (Ky. 2006).
Severance of defendants was not required where defendant's defense was not clearly antagonistic to codefendant; they were actually consistent in that both affirmed throughout the trial that neither had ever harmed the victim in any way and that neither had ever seen the other do so. Ratliff v. Commonwealth, 194 S.W.3d 258, 2006 Ky. LEXIS 170 (Ky. 2006).
In a prosecution for driving under the influence, second-degree manslaughter, first-degree assault, and first-degree wanton endangerment, the trial court did not err by not severing a charge of violating automobile liability insurance requirements. Although evidence regarding the lack of liability insurance coverage was inadmissible to show that defendant acted negligently or otherwise wrongfully under KRE 411, such evidence was necessarily admissible to prove a violation of automobile liability insurance requirements, and all of defendant's charges stemmed from a single set of circumstances. Ison v. Commonwealth, 271 S.W.3d 533, 2008 Ky. App. LEXIS 301 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 351 (Ky. Jan. 14, 2009).
Commonwealth's use of the post-arrest statements of defendant and codefendant did not entitle defendant to a separate trial and did not infringe upon defendant's right to present a defense; codefendant's statement was redacted to remove any reference to defendant and the limiting introduction of defendant's own statement did not infringe on defendant's right to present a defense, as the portion not admitted was not critical to defendant's defense. Rodgers v. Commonwealth, 285 S.W.3d 740, 2009 Ky. LEXIS 163 (Ky. 2009).
Introduction of a co-defendant's statements did not violate defendant's right to confrontation nor render the joint trial improper because defendant described the child in much the same terms as did the co-defendant; he admitted being the one who attended the child when he vomited. The argument that the child was already symptomatic by Wednesday morning was legitimately based on defendant's own statements to police. Peacher v. Commonwealth, 391 S.W.3d 821, 2013 Ky. LEXIS 11 (Ky. 2013).
Because separate trials on the two murder counts would involve a great deal of duplicate testimony, witnesses, and evidence and be unduly burdensome, and joinder of the offenses was proper under RCr P. 6.18, separate trials on the murder counts was not required under RCr P. 9.16. Murray v. Commonwealth, 399 S.W.3d 398, 2013 Ky. LEXIS 230 (Ky. 2013).
10. — Not Entitled.
Defendants contended that it was error for the trial court to refuse to try them separately because except for the animal cruelty charges, none of the evidence admitted against one of them would have been admissible against the other and although defendants' contention as to the admissibility of evidence in separate trials may be correct, there was no showing that the jury could not distinguish the evidence relevant to each appellant, resulting in unfair prejudice. Schambon v. Commonwealth, 821 S.W.2d 804, 1991 Ky. LEXIS 193 (Ky. 1991).
Defendants filed a pre-trial motion to sever the animal cruelty offenses from the sex offenses, but after conducting a hearing on the motion, the trial court found that the offenses were intertwined and that the evidence of animal cruelty was essential to establish the physical abuse offenses and, as such, joinder was appropriate; in reaching this decision, the trial court noted that the circumstances of animal cruelty actually led to the criminal abuse and sex charges and that defendants' mistreatment of the animals reflected upon their state of mind when they committed the physical and sexual abuse. Schambon v. Commonwealth, 821 S.W.2d 804, 1991 Ky. LEXIS 193 (Ky. 1991).
Trial court's denial of intentional murder defendants' motion for severance during the guilt phase of their trial did not prejudice either defendant. Evidence presented by the Commonwealth was the same except for additional admission of pretrial statements by one defendant to inmates while awaiting trial; one defendant raised no defense during the first stage of joint bifurcated proceedings, and her admission of guilt did not prejudice the other defendant since the prosecutor did not use it as substantive evidence to convict her; and trial court properly limited the scope of cross-examination of witnesses to present any reference to participation by the defendant admitting guilt. Foster v. Commonwealth, 827 S.W.2d 670, 1991 Ky. LEXIS 195 (Ky. 1991), cert. denied, Foster v. Kentucky, 506 U.S. 921, 113 S. Ct. 337, 121 L. Ed. 2d 254, 1992 U.S. LEXIS 6489 (1992).
Trial court did not abuse its discretion in overruling defendant's motion for a separate trial where defendant's assertion that two co-defendants might have given testimony favorable to him in a separate trial was pure speculation, where the statements of two co-defendants, had they been used at all, would have been admissible in a joint trial if properly reacted and where argument that defendant, who faced the most serious charges and penalties, was prejudiced by evidence of co-defendants' misdeeds, was misplaced as a generalized concern for the taint of co-defendants' misdeeds. Skinner v. Commonwealth, 864 S.W.2d 290, 1993 Ky. LEXIS 149 (Ky. 1993).
The trial court did not err in overruling the defendant's motion for a separate trial where he was tried with a codefendant who was alleged to have hired the defendant to kill the codefendant's husband. Gabow v. Commonwealth, 34 S.W.3d 63, 2000 Ky. LEXIS 136 (Ky. 2000), cert. denied, Gabow v. Kentucky, 534 U.S. 832, 122 S. Ct. 80, 151 L. Ed. 2d 43, 2001 U.S. LEXIS 5753, 70 U.S.L.W. 3235 (2001).
The defendant was not entitled to separate trials of charges that he murdered his wife and then raped his stepdaughter where the defendant asserted that he killed his wife by accident while trying to commit suicide because he was so depressed over the consequences of his prior sexual abuse of his stepdaughter; whether or not the defendant's assertion was accepted, his prior and subsequent sexual abuse of his stepdaughter was so inextricably connected with the issues concerning his motive and intent to kill his wife that the evidence would have been admissible even in a separate trial for murder. Price v. Commonwealth, 31 S.W.3d 885, 2000 Ky. LEXIS 141 (Ky. 2000).
Defendant's motion for a separate trial was properly denied; while his and co-defendant's defenses were arguably antagonistic, no other factor indicating prejudice was present, and the same evidence that was presented in the joint trial could have been admitted in a separate trial against defendant. Further, defendant and co-defendant's sharing of peremptory strikes was mandated by RCr 9.40. King v. Commonwealth, 276 S.W.3d 270, 2009 Ky. LEXIS 20 (Ky. 2009).
Trial court did not abuse its wide discretion in denying defendant's RCr 9.16 motion to  sever; the KRS 506.120(1) criminal syndication charge served to link the other charges together. Even the charges that did not specifically underlie the syndication charge helped present the jury with a more complete picture of the alleged activities of defendant and his gang; and, aside from his speculation that a jury was more likely to convict him due to the multitude of charges, defendant pointed to no concrete prejudice (for example, having to present completely antagonistic defenses to various charges or having to admit guilt on a lesser offense in an attempt to avoid conviction on a higher offense). Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
11. Waiver.
The right to separate trial as afforded by this rule was not a common-law right, nor is it one guaranteed by any constitutional provision and defendant waived the right where he had entered a guilty plea to each indictment, and agreed that the two charges should be heard, along with those against his codefendant, by the same jury at the same time. Koonze v. Commonwealth, 378 S.W.2d 804, 1964 Ky. LEXIS 210 (Ky. 1964).
12. Joinder for Trial.
Where evidence of each crime was simple and distinct, offenses were closely connected in time, and no demonstrable prejudice to defendant was shown, joinder in the indictment of the separate felonies was permitted. Dye v. Commonwealth, 477 S.W.2d 805, 1972 Ky. LEXIS 371 (Ky. 1972).
Where all of the charges involved criminal occurrences closely related in character, circumstance and time, the offenses were sufficiently interwoven with each other and the character of proof was overlapping, it was a proper exercise of discretion for the trial court to join the various offenses for trial. Hayes v. Commonwealth, 698 S.W.2d 827, 1985 Ky. LEXIS 277 (Ky. 1985).
Where the defendant was charged with receiving stolen property, murder, and robbery, the trial judge properly concluded that defendant would suffer no undue prejudice if all three counts were tried together, since the crimes charged were connected as to the times the offenses occurred, the circumstances of the crimes were interrelated, and the character of the offenses involved thefts, defendant's lack of funds, and his need for money. Tucker v. Commonwealth, 916 S.W.2d 181, 1996 Ky. LEXIS 15 (Ky. 1996).
It was not an abuse of discretion for the trial judge to allow a joint trial of a man accused of murder and his wife, accused of complicity in the murder, because the charges were intimately related and all but one piece of evidence was admitted against both defendants. Parker v. Commonwealth, 952 S.W.2d 209, 1997 Ky. LEXIS 84 (Ky. 1997), cert. denied, Parker v. Kentucky, 522 U.S. 1122, 118 S. Ct. 1066, 140 L. Ed. 2d 126, 1998 U.S. LEXIS 1067, 66 U.S.L.W. 3556 (1998).
Trial court did not abuse its discretion in joining the offenses brought against defendant, as no prejudice resulted from the joinder, all of the charges stemmed from criminal activity taking place within a nine-day period in close geographic proximity, and the circumstances surrounding the events suggested a common plan or scheme. Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
In a murder and child abuse case, the offenses were properly joined as to two victims because the abuse of the children at the same place during the same two-day period and involving the infliction of similar bruising to the ears of both children was sufficiently similar to permit joinder. Additionally, the denial of severance was not prejudicial because the jury was certain to have been so revolted by the extremely cruel and extensive injuries inflicted upon one child that the alleged, less serious abuse of the other child would have added little. Peacher v. Commonwealth, 391 S.W.3d 821, 2013 Ky. LEXIS 11 (Ky. 2013).
Court properly joined defendant's two rape charges because the victims were the same gender, race, and approximate age. The Commonwealth's proof also established that the offenses were carried out in a similar manner; both attacks began by forcible kissing on the neck, defendant then forcibly removed the victims'  pants but no other articles of clothing, and he ejaculated outside of the victims. Newcomb v. Commonwealth, 410 S.W.3d 63, 2013 Ky. LEXIS 83 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 547 (Ky. Oct. 24, 2013).
Defendant had not shown that the trial court abused its discretion in refusing to sever the charges where the evidence of the events relating to the wanton endangerment, unlawful imprisonment, and drug charges would have been admissible at a separate murder trial under KRE. 404(b) as an expression of a sense of guilt, as would his fleeing and attempting to avoid arrest following the shooting Cherry v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2 (Ky. 2015).
13. Appeal.
Reviewing court may not reverse a trial judge's order of a joint trial unless it can be clearly shown that prejudice occurred and that the likelihood of prejudice was clearly demonstrated to the judge prior to his determination to proceed with a joint trial thus resulting in an abuse of discretion. Rachel v. Commonwealth, 523 S.W.2d 395, 1975 Ky. LEXIS 119 (Ky. 1975).
A conviction resulting from a trial in which a motion for separate trials has been denied will be reversed on appeal only if the refusal of the trial court to grant the severance amounts to a clear abuse of discretion and prejudice to the defendant is positively shown. Spencer v. Commonwealth, 554 S.W.2d 355, 1977 Ky. LEXIS 487 (Ky. 1977).
Grounds for severance raised during the trial but not properly presented to the trial court before the swearing of the jury would not be considered on appeal. Wilson v. Commonwealth, 695 S.W.2d 854 (Ky. 1985).
The Supreme Court will not reverse a conviction for failure to grant separate trials unless it is clearly convinced that prejudice occurred and that the likelihood of prejudice was so clearly demonstrated to the trial judge as to make his failure to grant severance an abuse of discretion. Wilson v. Commonwealth, 695 S.W.2d 854 (Ky. 1985).
14. Confession of Codefendant.
A joint trial utilizing a properly redacted statement is appropriate where given the totality of the circumstances, no substantial prejudice will result, and it is appropriate where the statement does not provide details that point unerringly to the nonconfessing defendant; in addition, where the utilization of such a statement is inappropriate, it is not reversible error where the proof against the nonconfessing codefendant is so overwhelming that no possible prejudice resulted under the “harmless beyond a reasonable doubt” standard that applies to constitutional error. Cosby v. Commonwealth, 776 S.W.2d 367, 1989 Ky. LEXIS 92 (Ky. 1989), cert. denied, Kentucky v. Walls, 493 U.S. 1063, 110 S. Ct. 880, 107 L. Ed. 2d 963, 1990 U.S. LEXIS 508, 58 U.S.L.W. 3468 (1990), overruled in part, St. Clair v. Roark, 10 S.W.3d 482, 1999 Ky. LEXIS 148 (Ky. 1999).
The confession of a codefendant when utilized as evidence in a joint trial is prejudicial hearsay as to the nonconfessing defendant to the extent that it incriminates him, and cannot be used unless the name of the nonconfessing defendant can be so redacted or deleted that its use is harmless beyond a reasonable doubt; otherwise, it violates the accused's fundamental right to be confronted by the witnesses against him and necessitates separate trials. Cosby v. Commonwealth, 776 S.W.2d 367, 1989 Ky. LEXIS 92 (Ky. 1989), cert. denied, Kentucky v. Walls, 493 U.S. 1063, 110 S. Ct. 880, 107 L. Ed. 2d 963, 1990 U.S. LEXIS 508, 58 U.S.L.W. 3468 (1990), overruled in part, St. Clair v. Roark, 10 S.W.3d 482, 1999 Ky. LEXIS 148 (Ky. 1999).
Trial court erred in denying defendants'  RCr 9.16 motions for separate trials. The fact that their incriminating statements had “particularized guarantees of trustworthiness” was no longer an exception to rule of Bruton v. United States, 391 U.S. 123, 20 L. Ed. 2d 476, 88 S. Ct. 1620, 1968 U.S. LEXIS 1630, and as no trial was held, the harmless error doctrine was inapplicable and defendants were entitled to withdraw their guilty pleas. Jackson v. Commonwealth, 187 S.W.3d 300, 2006 Ky. LEXIS 74 (Ky. 2006), cert. denied, Haydon v. Kentucky, 549 U.S. 860, 127 S. Ct. 142, 166 L. Ed. 2d 103, 2006 U.S. LEXIS 6788 (2006).
15. Factors Considered.
Severance is a matter of judicial discretion and the allegation that there are antagonistic defenses is only one of the factors for the trial judge to consider. Turpin v. Commonwealth, 780 S.W.2d 619, 1989 Ky. LEXIS 108 (Ky. 1989), cert. denied, Turpin v. Kentucky, 494 U.S. 1058, 110 S. Ct. 1530, 108 L. Ed. 2d 769, 1990 U.S. LEXIS 1576, 58 U.S.L.W. 3614 (1990), overruled, Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006).
Trial court did not err in denying defendant's motion for separate trials on murder and criminal abuse charges because the offenses stemmed from injuries that possibly took place within a short period of time; defendant's daughter was only two months of age, and most of the injuries appeared to have occurred within the final two weeks of her life. Senseman v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 88 (Ky. Ct. App. 2012).
Rule 8.32.  Transfer from the circuit or district for plea and sentence.
Text
(1)  A defendant arrested, held, or present in a county of a circuit or district other than that in which an indictment or information is pending against that defendant may state in writing that he or she wishes to plead guilty, to waive trial in the county of the circuit or district in which the indictment or information is pending, and to consent to disposition of the case in the county of the circuit or district in which the defendant was arrested, held, or present, subject to the approval of the Commonwealth's attorney for each county when the matter is in circuit court or the county attorney for each county when the matter is in district court. Upon receipt of the defendant's statement and of the written approval of the Commonwealth's attorney or county attorney for each county, the clerk of the court in which the indictment or information is pending shall transmit the papers in the proceeding or certified copies thereof to the clerk of the court for the county in the circuit or district in which the defendant is arrested, held, or present, and the prosecution shall continue in that county of the circuit or district.
(2)  A defendant arrested, held, or present in a county of a circuit or district other than the county of the circuit or district in which a complaint is pending against that defendant may state in writing that he or she wishes to plead guilty, to waive trial in the county of the circuit or district in which the warrant or summons was issued, and to consent to disposition of the case in the county of the circuit or district in which the defendant was arrested, held, or present subject to the approval of the Commonwealth's attorney for each county when the matter is in circuit court or the county attorney for each county when the matter is in district court. Upon receipt of the defendant's statement and of the written approval of the Commonwealth's attorney or county attorney for each county and upon filing of an information or the return of an indictment, the clerk of the court for the county of the circuit or district in which the warrant or summons was issued shall transmit the papers in the proceeding or certified copies thereof to the clerk of the court for the county of the circuit or district in which the defendant was arrested, held, or present, and the prosecution shall continue in that county of the circuit or district.
(3)  If after the proceeding has been transferred pursuant to paragraphs (1) or (2) of this Rule the defendant pleads not guilty, the clerk shall return the papers to the court in which the prosecution was commenced and the proceeding shall be restored to the docket of that court. The defendant's statement that he or she wishes to plead not guilty shall not be used against the defendant.
History
(Adopted June 29, 1984, effective January 1, 1985; amended February 16, 1999, effective March 1, 1999.)
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Rule 9.02.  Time of hearing or trial.
Text
All prosecutions shall proceed when the defendant appears or is brought before the court unless postponed for cause. The trials of all persons in custody under arrest shall be held as promptly as reasonably possible.
History
(Amended September 16, 1966, effective January 1, 1967.)
Annotations

Opinions of Attorney General. A police court should follow the policies and practices on postponement of a trial provided by RCr 9.04. OAG 74-503.
In responding to a subpoena, an expert witness already paid for his expertise, does no more than is required of any individual who is under the subpoena power of the courts. OAG 90-33.
NOTES TO DECISIONS

 	1. 	Jurisdiction.
 	2. 	Previous Indictment for Same Offense.
 	3. 	Right to Continuance.
 	4. 	Reasonable Time.
 	5. 	Unusual Delay.
 	6. 	Speedy Trial.
1. Jurisdiction.
The accused was entitled to a trial before a fair and impartial tribunal in the first instance, where he would not be faced with the alternative of paying an unjust fine or of resorting to the delay, annoyance and expense of an appeal and justice of the peace had no jurisdiction to try criminal case where he was paid for his services only when there was a conviction and could be enjoined from proceeding by the circuit court. Roberts v. Noel, 296 S.W.2d 745, 1956 Ky. LEXIS 238 (Ky. 1956) (decided under prior law).
2. Previous Indictment for Same Offense.
A second indictment charging substantially the same offense as the first indictment related back to the date of the first indictment, took the place of the old indictment, and the defendant, if he had been arrested under the old indictment more than three days before trial, could be tried on the same day the new indictment was returned. Young v. Commonwealth, 238 S.W.2d 130, 1951 Ky. LEXIS 798 (Ky. 1951) (decided under prior law).
Where grand jury returned an indictment against the defendant for unlawfully failing to keep operator on telephone switchboard, it was not error to try him one day after the indictment was returned, since he had been previously indicted for the same offense and, on his motion, the four previous indictments had been quashed. Dees v. Commonwealth, 314 S.W.2d 514, 1958 Ky. LEXIS 293 (Ky. 1958) (decided under prior law).
3. Right to Continuance.
Defendant waived his right to a continuance by announcing ready when his case was called even though trial was held the day following the return of indictment. Swafford v. Commonwealth, 309 Ky. 178, 216 S.W.2d 919, 1949 Ky. LEXIS 648 (Ky. 1949) (decided under prior law).
Even though defendant was brought to trial within less than three days after he was indicted, he could not present for the first time on appeal his right to a continuance. Swafford v. Commonwealth, 309 Ky. 178, 216 S.W.2d 919, 1949 Ky. LEXIS 648 (Ky. 1949) (decided under prior law).
The defendant, charged with manslaughter, was not entitled to a continuance where original indictment was quashed and a second indictment, charging the same offense in the same language was substituted therefor, and the placing of the defendant on trial the day the second indictment was returned was not a violation of the code, since he had been arrested under the old indictment the requisite time. Young v. Commonwealth, 238 S.W.2d 130, 1951 Ky. LEXIS 798 (Ky. 1951) (decided under prior law).
Denial of defendant's motion for a continuance was not an abuse of discretion as defendant admitted that he might not have hired an expert to evaluate the laboratory results produced by the Commonwealth four (4) days before trial and he failed to show how an expert would have aided his defense; further defendant could instantly have identified anything prejudicial or inaccurate about the photographs produced by the Commonwealth on the day before trial since they were photographs of his own property. Swift v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 285 (Ky. Ct. App. 2005), aff'd, 237 S.W.3d 193, 2007 Ky. LEXIS 202 (Ky. 2007).
4. Reasonable Time.
There was no error in setting a homicide prosecution for trial only 11 days after counsel was appointed to defend the defendant, since counsel was fully familiar with the facts of the case. Spears v. Commonwealth, 253 S.W.2d 566, 1950 Ky. LEXIS 1108 (Ky. 1950) (decided under prior law).
Where defendant's sole ground of error was that he was prematurely tried, there was no violation of the law, since the bill of exceptions did not show that the defendant objected to the trial being held but on the contrary showed that the defendant announced that he was ready for trial and waived arraignment. Brooks v. Commonwealth, 256 S.W.2d 372, 1953 Ky. LEXIS 728 (Ky. 1953) (decided under prior law).
Accused was entitled to be represented by counsel and he and his counsel were entitled to a reasonable time for the preparation of his case and there was a clear abuse of the discretion on the part of the trial court in requiring defendant's counsel to proceed with his case 30 minutes after he was appointed. Woosley v. Commonwealth, 282 S.W.2d 625, 1955 Ky. LEXIS 257 (Ky. 1955) (decided under prior law).
5. Unusual Delay.
Denial of a speedy trial did not require that conviction be set aside where defendant had been confined in jail for a year after arrest for armed assault with intent to rob and Commonwealth had obtained two continuances on account of absent witnesses before there was a trial which resulted in a hung jury. Mahan v. Commonwealth, 286 S.W.2d 93, 1955 Ky. LEXIS 95 (Ky. 1955) (decided under prior law).
Where terms of court were intermittent, sometimes unusual delay resulted but it was not ground for reversal of a judgment. Mahan v. Commonwealth, 286 S.W.2d 93, 1955 Ky. LEXIS 95 (Ky. 1955) (decided under prior law).
6. Speedy Trial.
The nearly eight year lapse between the time the crimes were committed and the time defendant was finally brought to trial did not violate defendant's right to a speedy trial where first indictment was dismissed upon a finding that defendant was incompetent to stand trial, defendant was involuntarily hospitalized for over three years, then reindicted and found competent to stand trial, and then following motions filed by both sides, jury selection occurred a year later. Determination of length of delay for speedy trial purposes does not include the time when a defendant was not under indictment. Brown v. Commonwealth, 934 S.W.2d 242, 1996 Ky. LEXIS 97 (Ky. 1996), review or rehearing denied, 1996 Ky. LEXIS 129 (Ky. 1996)(decided under prior law).
Rule 9.04.  Postponement of hearing or trial — Motion and affidavit.
Text
The court, upon motion and sufficient cause shown by either party, may grant a postponement of the hearing or trial. A motion by the defendant for a postponement on account of the absence of evidence may be made only upon affidavit showing the materiality of the evidence expected to be obtained, and that due diligence has been used to obtain it. If the motion is based on the absence of a witness, the affidavit must show what facts the affiant believes the witness will prove, and not merely the effect of such facts in evidence, and that the affiant believes them to be true. If the attorney for the Commonwealth consents to the reading of the affidavit on the hearing or trial as the deposition of the absent witness, the hearing or trial shall not be postponed on account of the witness's absence. If the Commonwealth does not consent to the reading of the affidavit, the granting of a continuance is in the sound discretion of the trial judge.
History
(Amended July 12, 1989, effective August 28, 1989; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Bench & Bar.
Wiederstein, Firm Hearing and Trial Dates: A Partial Answer to Reducing Delay in the Courts,. Vol. 70, No. 3, May 2006, Ky. Bench & Bar 18.
Kentucky Law Journal.
Kentucky Law Survey, Quick, Criminal Procedure, 65 Ky. L.J. 4047 (1976-77).
Opinions of Attorney General. A police court should follow the policies and practices on postponement of a trial provided by this rule. OAG 74-503.
Cited:  Kessinger v. Commonwealth, 510 S.W.2d 244, 1974 Ky. LEXIS 542 (Ky. 1974); Hall v. Commonwealth, 557 S.W.2d 420, 1977 Ky. LEXIS 583 (Ky. 1977); Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977); McIntosh v. Commonwealth, 582 S.W.2d 54, 1979 Ky. App. LEXIS 412 (Ky. Ct. App. 1979); Jackson v. Commonwealth, 703 S.W.2d 883, 1986 Ky. LEXIS 234 (Ky. 1986); Boggs v. Evitts, 818 F.2d 534, 1987 U.S. App. LEXIS 6079 (6th Cir. 1987); Foley v. Commonwealth, 17 S.W.3d 878, 2000 Ky. LEXIS 30 (Ky. 2000).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Discretion of Court.
 	3. 	Absent Witnesses.
 	4. 	Insufficient Affidavits.
 	5. 	Time to Prepare Defense.
 	6. 	Waiver of Continuance.
 	7. 	Continuance Denied.
 	8. 	Reversible Error.
 	9. 	Judge's Remarks.
1. Application.
Whether a continuance is appropriate in a particular case depends upon the unique facts and circumstances of that case and the factors the trial court is to consider in exercising its discretion are: length of delay; previous continuances; inconvenience to litigants, witnesses, counsel and the court; whether the delay is purposeful or is caused by the accused; availability of other competent counsel; complexity of the case; and whether denying the continuance will lead to identifiable prejudice. Snodgrass v. Commonwealth, 814 S.W.2d 579, 1991 Ky. LEXIS 114 (Ky. 1991).
The factors to be considered by a trial judge in deciding a motion for continuance on the basis of employing new counsel include the length of delay, previous continuances and inconvenience to the litigants, witnesses, counsel and the court, in addition, factors to be considered are whether the delay is purposeful or caused by the accused, availability of other competent counsel, complexity of the case, and whether denying the continuance will lead to identifiable prejudice. Dishman v. Commonwealth, 906 S.W.2d 335, 1995 Ky. LEXIS 114 (Ky. 1995).
2. Discretion of Court.
The court will not overturn a discretionary ruling of a lower court on motion for a continuance in the absence of showing of abuse of discretion, and such claim of abuse should be shown by affidavit. Bagby v. Commonwealth, 424 S.W.2d 119, 1968 Ky. LEXIS 441 (Ky. 1968).
Where the affidavit did not establish an alibi, did not assert the affiant believed the facts to be true and did not state due diligence had been employed to have the witness present, the court did not abuse its discretion in refusing a continuance. Wahl v. Commonwealth, 490 S.W.2d 769, 1972 Ky. LEXIS 19 (Ky. 1972).
Where counsel for defendant filed a written motion for a continuance, accompanying it with his personal affidavit in which he stated that his uncertain tenure as public defender would deprive the defendant of effective assistance of counsel, the denial of the motion was not an abuse of discretion. Wiseman v. Commonwealth, 587 S.W.2d 235, 1979 Ky. LEXIS 288 (Ky. 1979).
The granting of a continuance is in the sound discretion of a trial judge, and unless from a review of the whole record it appears that the trial judge has abused that discretion, the appellate court will not disturb the findings of the trial court. Williams v. Commonwealth, 644 S.W.2d 335, 1982 Ky. LEXIS 328 (Ky. 1982).
The decision whether or not to grant a continuance lies within the sound discretion of the trial court and, unless from a review of the record as a whole it appears that the trial court has abused its discretion, the Court of Appeals will not disturb its ruling. Stump v. Commonwealth, 747 S.W.2d 607, 1987 Ky. App. LEXIS 600 (Ky. Ct. App. 1987).
The court abused its discretion in failing to grant the defendant's reasonable plea for a continuance and the defendant was entitled to a new trial, where the Commonwealth's attorney misled the defendant and deprived him of access to material containing potentially exculpatory material. Stump v. Commonwealth, 747 S.W.2d 607, 1987 Ky. App. LEXIS 600 (Ky. Ct. App. 1987).
Local rule, promulgated by chief district judge, instructing trial judges to grant continuances upon request of counsel when more time is needed to prepare a case, interfered with the discretion set forth in this rule and therefore exceeded the judge's authority. Brutley v. Commonwealth, 967 S.W.2d 20, 1998 Ky. LEXIS 58 (Ky. 1998).
There was no abuse of discretion in limiting a defense continuance to three (3) days where the trial court found facts indicating that the prosecution had in fact timely disclosed the name of an informant to defense counsel and that defense counsel had forgotten or failed to follow up on the information. Moody v. Commonwealth, 170 S.W.3d 393, 2005 Ky. LEXIS 243 (Ky. 2005), review denied, — S.W.3d —, 2008 Ky. LEXIS 680 (Ky. Oct. 15, 2008).
Where defendant was convicted of operating a motor vehicle while under the influence of alcohol, a trial court did not abuse its discretion in denying defendant's motion for a continuance because (1) defendant filed his motion 13 days before trial and one day after the “report date” by which all such motions were required to be filed, (2) the case was not complex, and (3) defendant failed to file a proper affidavit showing the materiality of the evidence or the expected testimony, or suggest with any detail how the substantial evidence against him might be mitigated by an alternate theory if he were granted a continuance. Hudson v. Commonwealth, 202 S.W.3d 17, 2006 Ky. LEXIS 142 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 653 (Ky. Oct. 19, 2006), review denied, — S.W.3d —, 2011 Ky. LEXIS 549 (Ky. Aug. 17, 2011).
Trial court did not abuse its discretion by deciding against the obvious inconvenience of postponing a trial on the verge of its commencement and denying defendant's motion for a continuance because no identifiable prejudice was shown. In addition, defendant failed to comply with the rule's affidavit requirement. Bartley v. Commonwealth, 400 S.W.3d 714,  2013 Ky. LEXIS 291 (Ky. 2013).
3. Absent Witnesses.
Where defendant moved for continuance on account of absent witness but did not make supporting affidavit showing what witness would say, there was no basis upon which trial court could have judged nor upon which court on appeal could say whether the absence of the witness was prejudicial; hence, there was no error in denial of the motion. Pennington v. Commonwealth, 371 S.W.2d 478, 1963 Ky. LEXIS 96 (Ky. 1963).
When, during course of trial, defendant's counsel discovered that two witnesses whom he had subpoenaed were not present in court, his request for continuance was properly refused where he failed to file affidavit which established the competency and materiality of the missing witnesses's testimony. Shirley v. Commonwealth, 378 S.W.2d 816, 1964 Ky. LEXIS 216 (Ky. 1964).
There was no abuse of discretion of court in refusing postponement where defendants, on day of trial, filed affidavits setting out the unavoidable absence of two witnesses and the testimony expected from the witnesses but did not aver that one of the absent witnesses would or could not be made available to the jurisdiction of the court but said that the witness was out of the state and that the other witness did not see the fight but would have sworn that person who was struck and wounded had avowed intention to “beat up” the defendants, and trial court permitted the affidavits to be read to the jury as the evidence of the witnesses without objection by the Commonwealth's attorney. Miller v. Commonwealth, 395 S.W.2d 598, 1965 Ky. LEXIS 158, 9 A.L.R.3d 1176 (Ky. 1965).
The defendant does not comply with the requirements of this rule when he merely files an affidavit that a material witness is absent, where the affidavit does not show the materiality of the evidence expected to be obtained, that due diligence was used to obtain the evidence, the facts the affiant believed the witness would prove, and that the affiant believed those facts to be true. McFarland v. Commonwealth, 473 S.W.2d 121, 1971 Ky. LEXIS 143 (Ky. 1971).
In a prosecution for illegal sales of narcotics, where defendant did not subpoena informer to testify, it was not the duty of Commonwealth to produce the informer. Shavers v. Commonwealth, 514 S.W.2d 883, 1974 Ky. LEXIS 333 (Ky. 1974).
Where, on the first day of trial the defendant learned that a material witness had not been served with subpoena and was outside the jurisdiction of the court and unavailable to testify and requested a continuance for that reason but made no showing that he had diligently sought to obtain either the presence or the testimony of the witness, the trial court denial of the motion for continuance was proper as the granting of such a continuance is within the discretion of the court. Cornwell v. Commonwealth, 523 S.W.2d 224, 1975 Ky. LEXIS 115 (Ky. 1975).
The granting of a continuance on account of absent witnesses rests within the sound discretion of the trial court and a trial court did not abuse such discretion in refusing a continuance where the defendant did not secure a subpoena for the witness until one day before trial and did not apprise the court of the witness's existence until the actual date of trial. Davidson v. Commonwealth, 555 S.W.2d 269, 1977 Ky. LEXIS 506 (Ky. 1977).
Where defendant was aware of confidential informant's identity, but he wanted to require the Commonwealth to produce the witness, or for the trial court to grant a continuance to allow the defendant more time to investigate and locate the witness, the Commonwealth was not required to investigate the case for the defendant; and it was not an abuse of discretion for the trial court to deny a continuance of a trial for the appearance of a witness when there was no indication that the witness would ever appear. Farris v. Commonwealth, 836 S.W.2d 451, 1992 Ky. App. LEXIS 174 (Ky. Ct. App. 1992), overruled, Houston v. Commonwealth, 975 S.W.2d 925, 1998 Ky. LEXIS 123 (Ky. 1998), overruled in part, Houston v. Commonwealth, 975 S.W.2d 925, 1998 Ky. LEXIS 123 (Ky. 1998), overruled in part, Commonwealth v. Day, 983 S.W.2d 505, 1999 Ky. LEXIS 1 (Ky. 1999).
Trial court did not err in denying defendant's motion pursuant to RCr 9.04 to continue the penalty phase of defendant's trial for murder, as defense counsel failed make a proper motion for continuance, failed to show upon affidavit what an absent character witness would say, and failed to establish that the witness would give substantial favorable evidence. Gray v. Commonwealth, 203 S.W.3d 679, 2006 Ky. LEXIS 272 (Ky. 2006).
Trial court did not err in granting the Commonwealth's request to postpone a rape trial because denial of the continuance would have resulted in extreme, if not fatal, prejudice to the Commonwealth's case; it would have been extraordinarily difficult, although not impossible, for it to present a viable case without the testimony of the complaining witness. Slone v. Commonwealth, 382 S.W.3d 851, 2012 Ky. LEXIS 172 (Ky. 2012).
4. Insufficient Affidavits.
Where affidavits merely recited “defendant used due diligence” to procure the desired witnesses, but did not reflect what reasonable steps had been taken and where affidavits did not state affiant believed the facts contained therein to be true, such affidavits were insufficient and, therefore, not required to be read in order to avoid a continuance. Delacey v. Commonwealth, 494 S.W.2d 735, 1973 Ky. LEXIS 459 (Ky. 1973).
Trial court did not abuse its discretion when it denied defendant's last-minute request for a continuance where the affidavit submitted was neither signed by the affiant nor certified by an authorized person, and thus, defendant's motion did not comply with RCr P. 9.04' s affidavit requirement. Jeter v. Commonwealth, 531 S.W.3d 488, 2017 Ky. LEXIS 448 (Ky. 2017).
5. Time to Prepare Defense.
Where defendant accused of rape of a young child had been assigned counsel only two days before trial, denial of continuance was improper but not prejudicial where there was no allegation that a more effective defense could have been presented if continuance had been granted. Taylor v. Commonwealth, 545 S.W.2d 76, 1976 Ky. LEXIS 144 (Ky. 1976).
Where defendant requested bill of particulars under RCr 6.22 in April 1978, and only received oral answers three days prior to the start of the trial in September 1979, defendant was not entitled to continuance of his trial on ground he was unable to prepare adequately for his trial where his own counsel did not pursue the continuance procedure of this rule in order to. Sussman v. Commonwealth, 610 S.W.2d 608, 1980 Ky. LEXIS 286 (Ky. 1980).
6. Waiver of Continuance.
Where defense counsel had neither moved for a recess when his witness failed to appear, nor filed an affidavit showing what he expected the witness to prove, was permitted to send someone to look for the missing witness on the understanding that work would proceed on jury instructions while they waited and trial would proceed when the instructions were ready, and no further relief was sought, defendant waived his right to complain. Wilhite v. Commonwealth, 574 S.W.2d 304, 1978 Ky. LEXIS 447 (Ky. 1978).
Where defendant announced ready when the case was called, did not object to the swearing of the jury and did not file an affidavit showing the need for a continuance pursuant to this rule, the question of continuance was not presented to the trial court and defendant thereby waived his right to allege error for failure to grant a continuance. Stepp v. Commonwealth, 608 S.W.2d 371, 1980 Ky. LEXIS 267 (Ky. 1980).
7. Continuance Denied.
Where the trial judge found that complaining witness, against whom lunacy warrant had been taken out, had not been hospitalized, that he had conferred with his counsellor concerning a dispute he had with his sister, who allegedly swore out the warrant through spite, and that there was not an iota of evidence to show that witness was mentally incompetent, trial court did not err in denying continuance to allow defendant to make more inquiry into competency of witness. Williams v. Commonwealth, 644 S.W.2d 335, 1982 Ky. LEXIS 328 (Ky. 1982).
The trial court did not abuse its discretion in failing to grant the defendant's motion for continuance to properly prepare for trial and locate witnesses, where the defendant had previously been granted two motions for continuance to properly prepare for trial and to attempt to locate witnesses, and where the record disclosed that the defendant listed eight witnesses in this third motion, for none of whom subpoenas had been issued, and there were no addresses for six of these witnesses, and two were fugitives from justice. Corbett v. Commonwealth, 717 S.W.2d 831, 1986 Ky. LEXIS 288 (Ky. 1986).
When defendant made request for continuance on the day of trial and there had been four previous continuances by agreement of counsel, the trial court did not abuse its discretion in denying this additional delay, where defendant claimed he had the financial means to hire a specified private attorney, but that attorney indicated otherwise, and the record reflected that the public defender had effectively and competently assisted the appellant during the trial. Snodgrass v. Commonwealth, 814 S.W.2d 579, 1991 Ky. LEXIS 114 (Ky. 1991).
The trial court did not abuse its discretion when it denied the defendant's motion for a continuance where the Commonwealth had provided the defendant with full discovery of the case which it was going to prove at trial and defense counsel knew that the Commonwealth was alleging first-degree assault and that defendant's conduct was intentional from a clear reading of the indictment. Abbott v. Commonwealth, 822 S.W.2d 417, 1992 Ky. LEXIS 1 (Ky. 1992).
Where five days before trial, defendant's appointed counsel withdrew, due to a lately discovered ethical conflict, where withdrawing counsel informed the court that defendant had advised her of no witnesses whom it was necessary to subpoena, and where new counsel had four days in which to confer with defendant and review the case with benefit of materials accumulated by withdrawing counsel, the trial court did not abuse its discretion in denying defendant's motion for a continuance. Harris v. Commonwealth, 869 S.W.2d 32, 1993 Ky. LEXIS 166 (Ky. 1993).
Where defendant moved to continue his trial and to sever a bail jumping charge due to his claim that a witness existed with information relevant to both issues, but failed to submit an affidavit under this rule so that the court could determine whether the alleged witness had relevant testimony to offer, failed to request an order of personal attendance from the trial court for the alleged witness, and failed to offer any basis for the severance of the bail jumping charge, denial of defendant's motions under this rule was proper. Whalen v. Commonwealth, 891 S.W.2d 86, 1995 Ky. App. LEXIS 9 (Ky. Ct. App. 1995), overruled in part, Moore v. Commonwealth, 990 S.W.2d 618, 1999 Ky. LEXIS 50 (Ky. 1999).
Where defendant, convicted of trafficking in controlled substances and criminal syndicate, contended that the hiring of new counsel three days before trial was based solely on the fact that her family could not raise the money to hire a private attorney until that time, and where no claim of financial hardship was made before the trial judge and no evidence existed of an effort to obtain private counsel during the seven months between arrest and trial or of a good faith effort to prepare for trial with either appointed or retained counsel, there was no abuse of discretion in the trial court's denial of a continuance. Dishman v. Commonwealth, 906 S.W.2d 335, 1995 Ky. LEXIS 114 (Ky. 1995).
The trial court did not err by denying defendant's motion for a continuance indefinitely pending his treatment for hepatitis-C on grounds that the medications prescribed for treatment impaired his ability to participate meaningfully in his own defense, because defendant had already obtained over two years of delays in the case and his motion for a continuance, without aid of jailhouse counsel, reflected positively on his capacity to stand trial. Edmonds v. Commonwealth, 189 S.W.3d 558, 2006 Ky. LEXIS 103 (Ky. 2006).
Trial court did not abuse its discretion in denying defendant's motion for a continuance where the defense announced it was ready for trial, defense counsel's stated purpose for the delay, to change trial strategy in the event defendant's statement to police was suppressed, never came to fruition, and as a result, defendant had suffered no identifiable prejudice. Fredline v. Commonwealth, 241 S.W.3d 793, 2007 Ky. LEXIS 261 (Ky. 2007).
Court properly denied a motion for continuance because any lack of a defense was due to nothing other than defendant's lack of cooperation with not one, but two defense attorneys, the Commonwealth presented its case in less than four hours, the defense presented its case in about one hour, and the concepts at issue were not difficult and neither was the proof. Easley v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 51 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2012 Ky. LEXIS 242 (Ky. Feb. 15, 2012).
In a first-degree robbery case, a trial court did not abuse its discretion by denying defendant's request for a continuance based on the fact that defendant's ex-girlfriend changed her story relating to defendant's alibi on the afternoon of trial because he did not show that the denial of his motion resulted in an identifiable prejudice. Defendant could have impeached his ex-girlfriend's prior inconsistent statements, and her testimony did not foreclose defendant's right to testify on his behalf and present his alibi. Morgan v. Commonwealth, 421 S.W.3d 388, 2014 Ky. LEXIS 10 (Ky. 2014).
8. Reversible Error.
The trial court's denial of a continuance was not harmless error, where the information not furnished to the defendant contained information bearing on the credibility of the victim of the alleged crime and as such could have created a reasonable doubt as to guilt which would not otherwise have existed. Stump v. Commonwealth, 747 S.W.2d 607, 1987 Ky. App. LEXIS 600 (Ky. Ct. App. 1987).
9. Judge's Remarks.
Where trial judge's remark that the court's knowledge of appellant's past action had caused the court to have little faith in the appellant was clearly in reference to the appellant's past history of bond jumping, there was no bias requiring recusal. Lovett v. Commonwealth, 858 S.W.2d 205, 1993 Ky. App. LEXIS 86 (Ky. Ct. App. 1993).
Research References.
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Rule 9.12.  Consolidation of offenses for trial.
Text
The court may order two (2) or more indictments, informations, complaints or uniform citations to be tried together if the offenses, and the defendants, if more than one (1), could have been joined in a single indictment, information, complaint or uniform citation. The procedure shall be the same as if the prosecution were under a single indictment, information, complaint or uniform citation.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Opinions of Attorney General. Fourth-class city police court has authority to assess multiple costs against one defendant convicted of multiple offenses as costs are taxed based upon each action, regardless of the joinder of offenses in a particular action or case, and upon the statutory authorization for costs accruing in each action or case. OAG 74-246.
Cited:  Trodglen v. Commonwealth, 427 S.W.2d 577, 1968 Ky. LEXIS 682 (Ky. 1968); Davis v. Commonwealth, 464 S.W.2d 250, 1970 Ky. LEXIS 100 (Ky. 1970); Price v. Commonwealth, 474 S.W.2d 348, 1971 Ky. LEXIS 96 (Ky. 1971); Bailey v. Commonwealth, 502 S.W.2d 48, 1973 Ky. LEXIS 60 (Ky. 1973); Payne v. Commonwealth, 597 S.W.2d 147, 1980 Ky. LEXIS 204 (Ky. 1980); Buchanan v. Kentucky, 483 U.S. 402, 107 S. Ct. 2906, 97 L. Ed. 2d 336, 1987 U.S. LEXIS 2877 (1987); Jackson v. Commonwealth, 806 S.W.2d 643, 1991 Ky. LEXIS 34 (Ky. 1991).
NOTES TO DECISIONS

 	1. 	Joinder for Trial.
 		2. 	— Improper.
 	3. 	Discretion of Court.
1. Joinder for Trial.
Where the accused was convicted of driving while intoxicated and his drivers license revoked and he was later arrested and convicted for operating a motor vehicle without a license and still later he was again arrested for operating without a license and while drunk, the cases could properly be tried together on an appeal from police court. Marcum v. Commonwealth, 390 S.W.2d 884, 1965 Ky. LEXIS 374 (Ky. 1965).
RCr 6.18 and this rule authorize the joinder of the offense of pandering under KRS 436.040 (repealed) and the offense of aiding and abetting prostitution under KRS 436.075 (repealed) and the joint trial thereof. Schweinefuss v. Commonwealth, 395 S.W.2d 370, 1965 Ky. LEXIS 143 (Ky. 1965), overruled in part, St. Clair v. Commonwealth, 140 S.W.3d 510, 2004 Ky. LEXIS 44 (Ky. 2004).
For one to prevail who claims that separation was required, he must show that the presentation of his recantation defenses was made ineffective because of defenses offered by those jointly tried. Allee v. Commonwealth, 454 S.W.2d 336, 1970 Ky. LEXIS 272 (Ky. 1970), cert. dismissed, Green v. Kentucky, 401 U.S. 950, 91 S. Ct. 1186, 28 L. Ed. 2d 234, 1971 U.S. LEXIS 2792 (1971).
Where evidence was admitted and a proper instruction on recantation was given on appellant's behalf and no one denied that the appellant tried to withdraw and the others' defenses were not antagonistic, holding the trial jointly was not error. Allee v. Commonwealth, 454 S.W.2d 336, 1970 Ky. LEXIS 272 (Ky. 1970), cert. dismissed, Green v. Kentucky, 401 U.S. 950, 91 S. Ct. 1186, 28 L. Ed. 2d 234, 1971 U.S. LEXIS 2792 (1971).
Charges of assault and battery and destroying personal property were within the court's discretion to try together when arising from the same incident. Pennington v. Commonwealth, 479 S.W.2d 618, 1972 Ky. LEXIS 307 (Ky. 1972).
Charges which arose from two incidents of storehouse breaking at the same grocery less than a month apart could have been joined in a single indictment and therefore, tried together. Hunt v. Commonwealth, 483 S.W.2d 128, 1972 Ky. LEXIS 173 (Ky. 1972).
Where defendant, pursuant to a multiple court indictment, was convicted of armed robbery and malicious shooting and wounding with intent to kill, trial court was authorized to join the offenses for trial in its sound discretion. House v. Commonwealth, 487 S.W.2d 917, 1972 Ky. LEXIS 85 (Ky. 1972).
Since a charge of obtaining a controlled substance was in no way connected with or similar to three robbery charges, it was reversible error for the trial court to overrule defendant's motion for separate trial as to the drug charge and to jointly try the robbery counts with the unrelated drug charge. Cargill v. Commonwealth, 528 S.W.2d 735, 1975 Ky. LEXIS 92 (Ky. 1975).
Where a defendant was charged with four robberies which occurred within a short period of time in the same area, the charges were properly consolidated for trial since offenses which are similar in character or based on the same acts connected together or constituting parts of a common scheme or plan may, within the discretion of the trial court, be joined for trial. Harris v. Commonwealth, 556 S.W.2d 669, 1977 Ky. LEXIS 523 (Ky. 1977).
Where defendant was tried on two separate indictments of ten counts of robbery, four counts of rape, four counts of kidnapping, four counts of burglary and one count of sexual abuse, the joinder of offenses under RCr 6.18 and this rule was proper where the crimes were closely related in character, circumstances, and time, despite the large number of crimes charged. Seay v. Commonwealth, 609 S.W.2d 128, 1980 Ky. LEXIS 271 (Ky. 1980).
Defendants filed a pre-trial motion to sever the animal cruelty offenses from the sex offenses, but after conducting a hearing on the motion, the trial court found that the offenses were intertwined and that the evidence of animal cruelty was essential to establish the physical abuse offenses and, as such, joinder was appropriate; in reaching this decision, the trial court noted that the circumstances of animal cruelty actually led to the criminal abuse and sex charges and that defendants' mistreatment of the animals reflected upon their state of mind when they committed the physical and sexual abuse. Schambon v. Commonwealth, 821 S.W.2d 804, 1991 Ky. LEXIS 193 (Ky. 1991).
It was proper to join one count of first degree robbery, one count of being a first degree persistent offender, and one count of second degree escape, notwithstanding that (1) the jury deliberated for five (5) hours during the guilt phase of the trial and only found him guilty of escape, (2) the jury deliberated only 10 minutes during the penalty phase and sentenced the defendant to the maximum enhanced sentence of 20 years as a persistent offender, and (3) the defendant's argument that the jury concluded that they had mistakenly acquitted him of the robbery charge and that their decision to impose the maximum enhanced sentence of 20 years was intended as punishment for both the escape and the robbery; the joinder did not prejudice the defendant with respect to the robbery charge, because the jury acquitted him of that offense, and it also did not prejudice him on the escape charge, because the evidence of the escape was uncontroverted at trial, and the defendant's speculation that the jury must have sentenced him to the maximum enhanced penalty because they concluded from his prior convictions that they had mistakenly acquitted him of the robbery charge was unsupported by any fact in the record. Jackson v. Commonwealth, 20 S.W.3d 906, 2000 Ky. LEXIS 76 (Ky. 2000).
Indictment charging defendant with second degree burglary and receiving stolen property in connection with the burglary of a garage was properly tried in the circuit court despite defendant being 17 years old at the time those crimes were committed because the burglary of the garage was part of a continuous and uninterrupted crime spree which culminated with a murder and the entire sequence, beginning with the break-in of the garage and ending with the murder, lasted no longer than a few hours. Those actions were interrelated enough to have been properly joined at trial and were interrelated enough to have constituted the same course of conduct, therefore, separate transfer proceedings from juvenile court were not required. Pollini v. Commonwealth, 172 S.W.3d 418, 2005 Ky. LEXIS 295 (2005).
Where the trial court had information concerning four drug buys with two additional instances of possession of cocaine, all involving defendant, and all occurring within an approximately 60-day time span, no abuse of discretion occurred on the part of the trial court in joining the offenses from two indictments. Penman v. Commonwealth, 194 S.W.3d 237, 2006 Ky. LEXIS 138 (Ky. 2006).
Trial court did not abuse its discretion in consolidating indictments for trial because all of the charges made against defendant were similar, and there was no evidence that defendant was unable to provide a proper defense for himself; while the confidential informant or the witnesses could be different for several of the charges, the facts were distinct enough to prevent jury confusion. Peyton v. Commonwealth, 253 S.W.3d 504, 2008 Ky. LEXIS 130 (Ky. 2008), cert. denied, Peyton v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2008 U.S. LEXIS 8474 (2008).
Trial court did not abuse its discretion in joining the offenses brought against defendant, as no prejudice resulted from the joinder, all of the charges stemmed from criminal activity taking place within a nine-day period in close geographic proximity, and the circumstances surrounding the events suggested a common plan or scheme. Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
Trial court did not abuse its discretion in consolidating the indictment for sexual offenses with the indictment for tampering with witnesses for trial where the charges of tampering with witnesses plainly arose from appellant's alleged attempt to persuade his two step-daughters not to testify against him on the sexual charges. Elam v. Commonwealth, 500 S.W.3d 818, 2016 Ky. LEXIS 512 (Ky. 2016).
2. — Improper.
The trial court erred in consolidating for trial three separate indictments alleging sexual offenses against defendant, each of which involved a different juvenile victim, where without consolidation, evidence of the crimes charged in the indictments, other than the charge on trial, would not have been admissible as evidence of a common scheme or plan and where there was a substantial likelihood that the inadmissible “other crimes” evidence tainted the jury's belief as to each of the crimes charged and that each additional unrelated charge took on a weight by virtue of being joined with the others whereby the whole exceeded the sum of its parts. Rearick v. Commonwealth, 858 S.W.2d 185, 1993 Ky. LEXIS 76 (Ky. 1993).
During defendant's trial for burglary, unlawful imprisonment, and three counts of murder, the court erred in consolidating all of the charges into a single trial because the third murder was not connected to the other crimes as part of a common scheme or plan; the third murder was also not of the same or similar character of the other crimes charged. Hammond v. Commonwealth, 366 S.W.3d 425, 2012 Ky. LEXIS 63 (Ky. 2012).
3. Discretion of Court.
The trial judge is vested with wide discretion in applying the rule permitting the joinder of related offenses in an indictment and the consolidation of cases for trial. Brown v. Commonwealth, 458 S.W.2d 444, 1970 Ky. LEXIS 171 (Ky. 1970).
Where the evidence of each crime was simple, the offenses were closely related in time, and there was no unreasonable prejudice resulting from the consolidation, there was no abuse of discretion in the trial court's joining the offenses for a joint trial. Brown v. Commonwealth, 458 S.W.2d 444, 1970 Ky. LEXIS 171 (Ky. 1970).
The bare fact that two or more counts are joined in a single indictment under RCr 6.18, or could be consolidated for trial under this rule does not require or even permit a joint trial of counts under all circumstances. Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972), overruled, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985), overruled in part, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
The trial court has broad discretion in determining issues concerning joinder, and an appellate court will overturn a decision under a joinder only upon a showing of a clear abuse of discretion and prejudice of the defendant. Cannon v. Commonwealth, 777 S.W.2d 591, 1989 Ky. LEXIS 68 (Ky. 1989).
Because certain grand jury subpoenas were issued pursuant to the trial court's discretion under the caption of defendant's murder indictment, an inquiry into the “sole or dominant purpose” of the grand jury's investigation was warranted to determine whether the grand jury's investigatory power was being improperly used. Bishop v. Caudill, 87 S.W.3d 1, 2002 Ky. LEXIS 202 (Ky. 2002).
Rule 9.14.  Misjoinder of offenses. [Deleted.]
Annotations

Comment:
Existing RCr 9.14 is shifted to RCr 8.29.
Rule 9.16.  Separate trials. [Deleted.]
Annotations

Comment:
Existing RCr 9.16 is shifted to RCr 8.31.
Rule 9.22.  Objections, exceptions unnecessary.
Text
Formal exceptions to rulings or orders of the court are unnecessary; but for all purposes for which an exception has heretofore been necessary it is sufficient that a party, at the time the ruling or order of the court is made or sought, makes known to the court the action which that party desires the court to take or any objection to the action of the court, and on request of the court, the grounds therefor; and, if a party has no opportunity to object to a ruling or order at the time it is made, the absence of an objection does not thereafter prejudice that party.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Quick, Criminal Procedure, 66 Ky. L.J. 605 (1977-1978).
Comments, The Contemporaneous Objection Rule: Time for a Re-Examination, 67 Ky. L.J. 212 (1978-1979).
Kentucky Law Survey, Becker and Hay, Criminal Procedure, 69 Ky. L.J. 561 (1980-81).
Cited:  Cosby v. Commonwealth, 451 S.W.2d 653, 1970 Ky. LEXIS 413 (Ky. 1970); Higdon v. Commonwealth, 473 S.W.2d 110, 1971 Ky. LEXIS 135 (Ky. 1971); Hunter v. Commonwealth, 479 S.W.2d 4, 1972 Ky. LEXIS 282 (Ky. 1972); Foster v. Commonwealth, 507 S.W.2d 443, 1974 Ky. LEXIS 702 (Ky. 1974); Delay v. Commonwealth, 560 S.W.2d 823, 1977 Ky. App. LEXIS 884 (Ky. Ct. App. 1977); Alcorn v. Commonwealth, 557 S.W.2d 624, 1977 Ky. LEXIS 534 (Ky. 1977); Hockenbury v. Commonwealth, 565 S.W.2d 448, 1978 Ky. LEXIS 354 (Ky. 1978); Scruggs v. Commonwealth, 566 S.W.2d 405, 1978 Ky. LEXIS 359 (Ky. 1978); Moore v. Commonwealth, 569 S.W.2d 150, 1978 Ky. LEXIS 381 (Ky. 1978); Lamb v. Commonwealth, 599 S.W.2d 462, 1979 Ky. App. LEXIS 531 (Ky. Ct. App. 1979); Hollin v. Sowders, 710 F.2d 264, 1983 U.S. App. LEXIS 26394 (6th Cir. 1983); Ice v. Commonwealth, 667 S.W.2d 671, 1984 Ky. LEXIS 212 (Ky. 1984); Lovell v. Commonwealth, 695 S.W.2d 429, 1985 Ky. App. LEXIS 593 (Ky. Ct. App. 1985); Landrith v. Commonwealth, 709 S.W.2d 833, 1986 Ky. App. LEXIS 1053 (Ky. Ct. App. 1986); Todd v. Commonwealth, 716 S.W.2d 242, 1986 Ky. LEXIS 290 (Ky. 1986); Tuggle v. Seabold, 806 F.2d 87, 1986 U.S. App. LEXIS 33929 (6th Cir. 1986); Pate v. Commonwealth, 769 S.W.2d 46, 1989 Ky. LEXIS 33 (Ky. 1989); Cosby v. Commonwealth, 776 S.W.2d 367, 1989 Ky. LEXIS 92 (Ky. 1989); Clayton v. Commonwealth, 786 S.W.2d 866, 1990 Ky. LEXIS 2 (Ky. 1990); Templeman v. Commonwealth, 785 S.W.2d 259, 1990 Ky. LEXIS 26 (Ky. 1990); Davis v. Commonwealth, 795 S.W.2d 942, 1990 Ky. LEXIS 84 (Ky. 1990); Morton v. Commonwealth, 817 S.W.2d 218, 1991 Ky. LEXIS 108 (Ky. 1991); Commonwealth v. Mixon, 827 S.W.2d 689, 1992 Ky. LEXIS 54 (Ky. 1992); Commonwealth v. Wilcoxson, 846 S.W.2d 719, 1992 Ky. App. LEXIS 210 (Ky. Ct. App. 1992); Powell v. Commonwealth, 843 S.W.2d 908, 1992 Ky. App. LEXIS 239 (Ky. Ct. App. 1992); Edmonds v. Commonwealth, 906 S.W.2d 343, 1995 Ky. LEXIS 113 (Ky. 1995); Parker v. Commonwealth, 952 S.W.2d 209, 1997 Ky. LEXIS 84 (Ky. 1997); Sholler v. Commonwealth, 969 S.W.2d 706, 1998 Ky. LEXIS 98 (Ky. 1998); Commonwealth v. Pace, 82 S.W.3d 894, 2002 Ky. LEXIS 150 (Ky. 2002); Ramsey v. Commonwealth, 157 S.W.3d 194, 2005 Ky. LEXIS 2 (Ky. 2005); Epperson v. Commonwealth, 197 S.W.3d 46, 2006 Ky. LEXIS 49 (Ky. 2006); King v. Commonwealth, 276 S.W.3d 270, 2009 Ky. LEXIS 20 (Ky. 2009); Delahanty v. Commonwealth Ex Rel. Maze, 295 S.W.3d 136, 2009 Ky. App. LEXIS 124 (Ky. Ct. App. 2009).
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1. Construction.
This rule should be given a broad or liberal construction rather than a narrow or super-technical construction. Cane v. Commonwealth, 556 S.W.2d 902, 1977 Ky. App. LEXIS 821 (Ky. Ct. App. 1977), cert. denied, Cane v. Kentucky, 437 U.S. 906, 98 S. Ct. 3094, 57 L. Ed. 2d 1136, 1978 U.S. LEXIS 2299 (1978).
2. Objections.
Ordinarily, where defendant failed to point out specifically a single alleged error in admitting incompetent evidence offered by Commonwealth, the Court of Appeals would not accept defendant's invitation to examine record and discover the errors. Hurd v. Commonwealth, 307 Ky. 300, 210 S.W.2d 938, 1948 Ky. LEXIS 725 (Ky. 1948) (decided under prior law).
Where appellants did not object to alleged errors in presentation of evidence during examination or reserve exceptions to rulings, the court on appeal could not deal affirmatively with the alleged errors. Ramsey v. Commonwealth, 267 S.W.2d 730, 1954 Ky. LEXIS 858 (Ky. 1954) (decided under prior law).
Where Commonwealth did not object or except to either the orders of the circuit court sustaining demurrer to indictments or the judgments of the court dismissing the indictments and no bill of exceptions was filed, the Court of Appeals was without jurisdiction to review the orders and judgments. Commonwealth v. Everett, 335 S.W.2d 347, 1960 Ky. LEXIS 261 (Ky. 1960) (decided under prior law).
Under this rule oral objections to a prosecutor's arguments are sufficient, but the fact that the trial court required written objections did not constitute reversible error where no prejudice was shown. Lynn v. Commonwealth, 408 S.W.2d 639, 1966 Ky. LEXIS 129 (Ky. 1966), cert. denied, 386 U.S. 1012, 87 S. Ct. 1359, 18 L. Ed. 2d 443, 1967 U.S. LEXIS 1811 (1967).
Although the rule eliminates the necessity for formal exceptions to adverse rulings, timely objections are still required under the Rules of Criminal Procedure. Patrick v. Commonwealth, 436 S.W.2d 69, 1968 Ky. LEXIS 177 (Ky. 1968).
An objection must be specific enough to indicate to the trial court and the Court of Appeals what is being objected to if the defendant wants to preserve his issues for review. Bell v. Commonwealth, 473 S.W.2d 820, 1971 Ky. LEXIS 164 (Ky. 1971).
To complain of the conduct of the judge, the defendant must inform the trial court of his objection and the action desired if the alleged error is to be preserved for appellate review. Conover v. Commonwealth, 473 S.W.2d 825, 1971 Ky. LEXIS 167 (Ky. 1971).
A general objection is sufficient if the evidence is not competent for any purpose, but if the evidence is relevant and prima facie admissible, a specific objection should be made giving the reasons why the trial judge should exclude relevant evidence on the grounds of prejudice. Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977).
Specific grounds must be given for an objection when requested by the trial court. Redd v. Commonwealth, 591 S.W.2d 704, 1979 Ky. App. LEXIS 495 (Ky. Ct. App. 1979).
While the Supreme Court of Kentucky has approved the use of motion in limine as a means of obtaining pretrial rulings concerning the admission and exclusion of evidence, the Court has not repealed the contemporaneous objection rule, thus one claiming error may not rely on a broad ruling and thereafter fail to object specifically to the matter complained of. Tucker v. Commonwealth, 916 S.W.2d 181, 1996 Ky. LEXIS 15 (Ky. 1996).
In prosecution for driving under the influence where there was evidence that defendant's sobriety test was not properly conducted, absent an objection specifying the unreliability of the test's results, the issue was not properly preserved for review. Commonwealth v. Rhodes, 949 S.W.2d 621, 1996 Ky. App. LEXIS 176 (Ky. Ct. App. 1996).
3. — Failure to State Grounds.
In the absence of a request from the trial judge, the appellants did not waive their objections by failing to state the grounds for the objections. Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977).
4. — Sufficient.
While defendant's objections to admission of the unauthenticated record of another state court when offered in evidence by a police officer were not sharply to the point, they adequately alerted trial judge to the proposition that the attempted method of proving the unauthenticated record was improper and judgment was reversed because of failure of proof that second offense was committed after first conviction. Hardin v. Commonwealth, 428 S.W.2d 224, 1968 Ky. LEXIS 716 (Ky. 1968).
Where the prosecution referred to “other deaths” which was objected to and sustained and an admonition given, no error was committed in not granting a mistrial or discharging the jury because the defendant made no such motion. Brown v. Commonwealth, 449 S.W.2d 738, 1969 Ky. LEXIS 37 (Ky. 1969).
Where specific allegations of misconduct were objected to by defendant's counsel and sustained by trial judge at the time of trial, defendant cannot argue that such misconduct tainted the impartiality of the proceedings. White v. Commonwealth, 611 S.W.2d 529, 1980 Ky. App. LEXIS 419 (Ky. Ct. App. 1980), cert. denied, White v. Kentucky, 452 U.S. 966, 101 S. Ct. 3119, 69 L. Ed. 2d 978, 1981 U.S. LEXIS 2563, 49 U.S.L.W. 3954 (1981).
Where the word “hearsay” was not used, but the defendant sufficiently informed the court of his objection and the grounds therefor, the trial court erred in failing to sustain the defendant's objection. Reed v. Commonwealth, 738 S.W.2d 818, 1987 Ky. LEXIS 249 (Ky. 1987).
Where counsel felt bound by Kentucky law and statutory authority to concede the admissibility of the evidence after his first objection was overruled, although he did not make a contemporaneous objection each time the evidence was introduced, his comments should have been deemed a minimally adequate objection to introduction of prior conviction. Osborne v. Commonwealth, 867 S.W.2d 484, 1993 Ky. App. LEXIS 151 (Ky. Ct. App. 1993).
Since RCr 9.22 does not require formal exceptions to court rulings, where the assistant county attorney's statements to the trial court clearly indicated he did not acquiesce in defense counsel's motion and opposed dismissal of the charges against defendant, the matter was properly preserved for review. Commonwealth v. Gonzalez, 237 S.W.3d 575, 2007 Ky. App. LEXIS 373 (Ky. Ct. App. 2007).
Trial counsel was not ineffective for failing to adequately object to the absence of a fair representation of African Americans in the jury pool; under the rule, the lodging of an objection stating specific grounds, which counsel did, was sufficient to preserve an allegation of error. Goins v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 220 (Ky. Ct. App. 2012).
5. — Insufficient.
Where counsel for the defendant, following the court's response to the jury's question regarding parole, merely said “show my objection to the remarks regarding parole,” the point was not properly preserved for appellate review and could not be considered because counsel did not make known to the trial court the action which he desired the court to take and therefore the court did not make a ruling. Blanton v. Commonwealth, 429 S.W.2d 407, 1968 Ky. LEXIS 751 (Ky. 1968).
Where the defendants' only objection was a general one to the instructions as a whole, without pointing out to the court that they desired a specific instruction spelling out their defense in substantially the same language as given in evidence, the point was unavailable for appellate review. McCranney v. Commonwealth, 449 S.W.2d 914, 1970 Ky. LEXIS 485 (Ky. 1970).
Where a confession was allowed in evidence that mentioned other killings for which the defendant was not on trial and an admonition was given but no objection was made to the admonition nor was another admonition requested, no complaint about the substance of the admonition as given was preserved for appellate review. Reeves v. Commonwealth, 462 S.W.2d 926, 1971 Ky. LEXIS 564 (Ky. 1971), cert. denied, 404 U.S. 836, 92 S. Ct. 124, 30 L. Ed. 2d 69, 1971 U.S. LEXIS 1071 (1971).
Where counsel did not request a ruling on his objection, did not make the nature of the objection sufficiently clear, and did not specify what action he wished the trial court to take, any error there may have been in court's remarks to jury was not preserved for review. Johnson v. Commonwealth, 505 S.W.2d 470, 1974 Ky. LEXIS 794 (Ky. 1974).
Where defendant's counsel objected to the manner in which photographic identification of the defendant was made on the grounds that it was suggestive, but counsel made no specific request for an evidentiary hearing out of the presence of the jury at which counsel could cross-examine the witness with respect to the out-of-court identification, the trial court did not err in failing to hold such a hearing. Cane v. Commonwealth, 556 S.W.2d 902, 1977 Ky. App. LEXIS 821 (Ky. Ct. App. 1977), cert. denied, Cane v. Kentucky, 437 U.S. 906, 98 S. Ct. 3094, 57 L. Ed. 2d 1136, 1978 U.S. LEXIS 2299 (1978).
Notwithstanding this rule, an appellate court, acting under CR 61.02 as applied to criminal proceedings through RCr 13.04, can consider a palpable error which affects the substantial rights of the defendant even though the error was insufficiently raised or preserved at the trial level. Salisbury v. Commonwealth, 556 S.W.2d 922, 1977 Ky. App. LEXIS 825 (Ky. Ct. App. 1977).
Complaint of codefendants, on trial for murder, that after admission of the public the court room doors were locked while the trial was in progress, was not properly preserved for appellate review and there was no basis for invoking any palpable error rule pursuant to this rule because there was no manifest injustice. Brown v. Commonwealth, 780 S.W.2d 627, 1989 Ky. LEXIS 106 (Ky. 1989), cert. denied, Brown v. Kentucky, 494 U.S. 1087, 110 S. Ct. 1825, 108 L. Ed. 2d 954, 1990 U.S. LEXIS 1938, 58 U.S.L.W. 3658 (1990).
At trial the defendant's only objection to the store owner's testimony was on the grounds of chain of custody when the prosecution introduced into evidence the recovered dollar bills and a new theory of error such as hearsay cannot be presented on appeal. Ruppee v. Commonwealth, 821 S.W.2d 484, 1991 Ky. LEXIS 50 (Ky. 1991).
Where defendant moved for a mistrial based on an alleged misstatement of the law of homicide in respect to wanton murder by the prosecutor during the closing argument only after the jury had begun its deliberations, defendant's allegation of error was not properly preserved for appellate review. Sizemore v. Commonwealth, 844 S.W.2d 397, 1992 Ky. LEXIS 177 (Ky. 1992).
Defendant's claim that the trial court erred in overruling his motion to withdraw his guilty plea was unpreserved for appellate review because the reasons given in defendant's letter to the trial court and given by defendant at the sentencing hearing for wanting to withdraw the plea had nothing to do with defendant's claims that he was confused over the charge and that the trial court failed to establish a factual basis for the plea. Williams v. Commonwealth, 233 S.W.3d 206, 2007 Ky. App. LEXIS 326 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2010 Ky. LEXIS 433 (Ky. Aug. 18, 2010).
6. — Failure to Make.
In absence of anything in record and of objections by defendants or of anything in acts prejudicing defendants, they could not complain of acts of special judge in entering nunc pro tunc order. O'Mara v. Mt. Vernon, 299 Ky. 401, 185 S.W.2d 675, 1945 Ky. LEXIS 436 (Ky. 1945) (decided under prior law).
As a general rule, errors not brought to attention of trial judge were not available on appeal. Patton v. Commonwealth, 273 S.W.2d 841, 1954 Ky. LEXIS 1216 (Ky. 1954) (decided under prior law).
Where defendant's verified motion for new trial set out a number of statements purportedly made by the Commonwealth's attorney which defendant found to be objectionable but it was not stated in the grounds for a new trial that defendant objected to any of these statements at the time they were made, the propriety of the statements was not presented to the trial court for determination and was not properly before the court on appeal. Hurt v. Commonwealth, 379 S.W.2d 726, 1964 Ky. LEXIS 254 (Ky. 1964).
Where defendant failed to interpose objections to preliminary remarks of court to jury and made no motion to discharge the jury and to continue the case nor to present them as a basis for a new trial, although the remarks were erroneous, the judgment would not be reversed, since the substantial rights of defendant had not been prejudiced. York v. Commonwealth, 395 S.W.2d 781, 1965 Ky. LEXIS 167 (Ky. 1965).
Where a codefendant mentioned the defendant in a confession which was introduced at their joint trial and the defendant made no valid objection to the introduction of the confession, the contention that the trial court should have instructed the jury not to consider any reference to the defendant in the confession was without merit. Arnold v. Commonwealth, 433 S.W.2d 355, 1968 Ky. LEXIS 273 (Ky. 1968).
Where the defendants did not either by preliminary motion, during the trial or in a motion and grounds for a new trial, raise the issue that counsel should have been appointed for them for their arraignment, the alleged error was not properly preserved for review. Turner v. Commonwealth, 460 S.W.2d 345, 1970 Ky. LEXIS 583 (Ky. 1970).
Where no objection was made to the testimony of witness for commonwealth who was permitted to testify after having sat in the courtroom and having heard the testimony of other witnesses, alleged error as to separation of witnesses would not be reviewed on appeal. Robinson v. Commonwealth, 474 S.W.2d 107, 1971 Ky. LEXIS 94 (Ky. 1971).
In a joint trial where counsel for one of the codefendants objected to a certain testimony being admitted but defendant did not object and no joint objection was made as to the admissibility of that testimony, defendant failed to make his position known and thus did not preserve the admissibility issue for appellate review. Price v. Commonwealth, 474 S.W.2d 348, 1971 Ky. LEXIS 96 (Ky. 1971).
This rule requires that trial judge be afforded a reasonable opportunity to rule upon alleged errors, but trial judge has no such opportunity when the alleged error is not brought to his attention during trial. Jenkins v. Commonwealth, 477 S.W.2d 795, 1972 Ky. LEXIS 367 (Ky. 1972).
The Supreme Court is not at liberty to review alleged procedural errors when the issue has not been presented to the trial court for decision. McDonald v. Commonwealth, 554 S.W.2d 84, 1977 Ky. LEXIS 485 (Ky. 1977).
Where a defendant did not claim during his trial that he did not receive effective assistance of counsel, such claim was not preserved for appellate review. Davidson v. Commonwealth, 555 S.W.2d 269, 1977 Ky. LEXIS 506 (Ky. 1977).
Where no objection was made to the prosecutor's comment that it was hard for him to tell “people of the Negro race” apart or to his statement that rape was not conduct befitting a member of the human race, the issue of prejudice was not preserved for review. Patterson v. Commonwealth, 555 S.W.2d 607, 1977 Ky. App. LEXIS 793 (Ky. Ct. App. 1977).
Where the defendant did not object to a felony instruction on receiving stolen property, the asserted error in the instruction was not preserved for appellate review. Wylie v. Commonwealth, 556 S.W.2d 1, 1977 Ky. LEXIS 513 (Ky. 1977).
Where no objection was made at trial to the court's instructions and no claim was made of failure to prove the offense of rape beyond a reasonable doubt or of ineffective assistance of counsel, there was no error warranting reversal of a conviction since the lack of proper objections denied the trial court the opportunity to rule on these issues. Green v. Commonwealth, 556 S.W.2d 684, 1977 Ky. LEXIS 527 (Ky. 1977).
Where no objection was made either to the commonwealth's cross-examination of a robbery defendant respecting his prior record or to the court's admonishment that such conviction be considered solely on the issue of credibility, any objection to the trial court's failure to hold a hearing out of the presence of the jury was waived. Cane v. Commonwealth, 556 S.W.2d 902, 1977 Ky. App. LEXIS 821 (Ky. Ct. App. 1977), cert. denied, Cane v. Kentucky, 437 U.S. 906, 98 S. Ct. 3094, 57 L. Ed. 2d 1136, 1978 U.S. LEXIS 2299 (1978).
Where the question of bias by reason of kinship was never presented to the trial court for a ruling, there was no action by the trial court for an appellate court to review. Kotas v. Commonwealth, 565 S.W.2d 445, 1978 Ky. LEXIS 353 (Ky. 1978).
Where no objection was raised during trial to prosecutor eliciting testimony from defendant's alibi witnesses that none of them had made statements to investigators regarding whereabouts of defendant on night of rape and assault, the issue was not preserved for review on appeal under this rule. Pack v. Commonwealth, 610 S.W.2d 594, 1980 Ky. LEXIS 281 (Ky. 1980).
The Commonwealth could not contend on appeal that the defendant waived any defense to the indictment charging him with three counts of theft by failing to make a timely defense or objection, where the record showed that the trial court had permitted the defendant's motion to consolidate the three theft charges into one, entertained argument from both counsel on the merits of the motion, and ruled against the consolidation. For had the commonwealth wished to challenge the actions of the trial court in even entertaining the defendant's motion, a timely objection should have been made in the court below as required by this rule. Fair v. Commonwealth, 652 S.W.2d 864, 1983 Ky. LEXIS 260 (Ky. 1983).
By his failure to object, the defendant waived his allegation of error as to the court's response to a jury question about the effect of probation on the time of confinement actually served. Collett v. Commonwealth, 686 S.W.2d 822, 1984 Ky. App. LEXIS 641 (Ky. Ct. App. 1984).
References to defendant's previous marijuana conviction during the penalty phase of his trial for cocaine trafficking was not prejudicial and was not preserved for review where the record revealed no objection to the evidence presented, and where even if there had been an objection, it would have been proper to admit such evidence to impeach a character witness. Williamson v. Commonwealth, 767 S.W.2d 323, 1989 Ky. LEXIS 24 (Ky. 1989).
A murder defendant was not prejudiced by his absence at an in camera juror inquiry; the raising of this issue for the first time in a motion for judgment notwithstanding the verdict or a new trial does not preserve it for appellate review. Byrd v. Commonwealth, 825 S.W.2d 272, 1992 Ky. LEXIS 20 (Ky. 1992), overruled in part, Shadowen v. Commonwealth, 82 S.W.3d 896, 2002 Ky. LEXIS 149 (Ky. 2002).
Defendant argued that the first-degree persistent felony offender conviction should be dismissed because the prosecution failed to prove beyond a reasonable doubt that the prior offenses were committed progressively and that he was over the age of 18 at the time his prior felony offenses were committed, but defendant admitted that this question was not properly preserved for appellate review, and there was no showing of manifest injustice where the record in defendant's first trial in 1985, indicated that defendant was 18 at the time of the prior felony. Ruppee v. Commonwealth, 821 S.W.2d 484, 1991 Ky. LEXIS 50 (Ky. 1991).
Where no objection was made to the instruction at the time it was given, nor was there any evidence to suggest that the jury was misled, the case could not be reversed based on the instruction unless preserved for appellate review as required by this rule. Funk v. Commonwealth, 842 S.W.2d 476, 1992 Ky. LEXIS 145 (Ky. 1992).
Where defense counsel did not object to the challenged testimony at trial, the issue as to whether it was inadmissible hearsay was unpreserved for appellate review, absent a finding that the defendant's substantial rights were affected. Commonwealth v. Preece, 844 S.W.2d 385, 1992 Ky. LEXIS 167 (Ky. 1992), cert. denied, Preece v. Kentucky, 510 U.S. 816, 114 S. Ct. 66, 126 L. Ed. 2d 36, 1993 U.S. LEXIS 4983, 62 U.S.L.W. 3244 (1993).
At a retrial of a case reversed on defendant's petition for habeas corpus, the court erroneously allowed hearsay testimony objected to in the original trial, to be admitted. The erroneous admission of testimony was not sufficient to require reversal and retrial as there was no contemporaneous objection by the defendant at the time of the retrial, and the defendant was provided with the written testimony (exhibits) prior to retrial and did not then object to their admission. Defendant did not provide the court, at retrial, with the opportunity to correct any error under this rule and as a consequence it was not properly preserved for appellate review. Sherley v. Commonwealth, 889 S.W.2d 794, 1994 Ky. LEXIS 151 (Ky. 1994).
Where one police officer testified, without objection, that in his opinion, a gouge mark found on the door of the murder victim's house, was not sufficient to indicate forceful entry and another police officer subsequently testified that he also believed the markings were not sufficient to indicate forceful entry, the testimonial evidence was permissible, and even if allowing the second officer's opinion testimony was erroneous, it was harmless error, since the jury had already heard the prior officer's duplicate opinion without objection from defense. Allgeier v. Commonwealth, 915 S.W.2d 745, 1996 Ky. LEXIS 13 (Ky. 1996).
Since defendant did not contest the validity of his out-of-state convictions at trial, he could not challenge his Kentucky convictions on the grounds that identification evidence related to the out-of-state judgments was improperly authenticated. Young v. Commonwealth, 968 S.W.2d 670, 1998 Ky. LEXIS 82 (Ky. 1998), overruled in part, Matthews v. Commonwealth, 163 S.W.3d 11, 2005 Ky. LEXIS 161 (Ky. 2005).
Argument that trial court erred in admitting evidence that defendant smoked crack cocaine while defendant was negotiating defendant's surrender as police officers tried to arrest him for assaults preserved nothing for review as defendant did not object to the admission of that evidence at trial. Clay v. Commonwealth, 2002 Ky. App. LEXIS 1920 (Ky. Ct. App. 2002), review denied, 2003 Ky. LEXIS 217 (Ky. 2003).
Defendant failed to preserve his claim that the Commonwealth improperly obtained a conviction based on a theory of wanton criminal abuse that was not specifically set forth in the indictment as it was not raised at trial, and there was no manifest injustice or prejudice to defendant as his counsel addressed the theory in closing; the evidence that defendant fed a child a mixture of milk and castor oil from a bottle that contained cocaine supported the conviction, even though no witness testified that defendant knew that the bottle contained cocaine. Thomas v. Commonwealth, 153 S.W.3d 772, 2004 Ky. LEXIS 275 (Ky. 2004), rehearing denied, — S.W.3d —, 2005 Ky. LEXIS 502 (Ky. Feb. 17, 2005).
Despite the Commonwealth's argument that a habeas corpus petitioner procedurally defaulted certain claims because he failed to comply with a state procedural rule, RCr 9.22, which required that contemporaneous objections be made or the issue was waived, the federal habeas court considered the merits of those claims as it was clear that the Supreme Court of Kentucky did not rely on a procedural default when addressing those claims; rather, it ruled on the merits. Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
When at the beginning of trial defense counsel stated that he would have an objection to other crimes evidence, but failed to make a contemporaneous objection during the testimony in question, he had failed to preserve the issue for appellate review. Olden v. Commonwealth, 203 S.W.3d 672, 2006 Ky. LEXIS 255 (Ky. 2006).
Because neither the Commonwealth nor defendant raised an evidentiary issue before the trial court, pursuant to RCr 9.22, the error had to rise to the level of palpable error to be reversible under RCr 10.26. Yell v. Commonwealth, 242 S.W.3d 331, 2007 Ky. LEXIS 286 (Ky. 2007), cert. denied, Yell v. Kentucky, — U.S. —, 128 S. Ct. 2068, 170 L. Ed. 2d 806, 2008 U.S. LEXIS 3540 (2008).
Where defendant did not object to the trial testimony of an emergency room nurse, any alleged error was not preserved for review. Dant v. Commonwealth, 258 S.W.3d 12, 2008 Ky. LEXIS 129 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 226 (Ky. Aug. 21, 2008).
Defendant's claim that the trial court erred in admitting the testimony of a pretrial intake services officer because the information that defendant gave to her was confidential pursuant to RCr 4.08 absent defendant's consent was not preserved for review pursuant to RCr 9.22 because defendant had not made a contemporaneous objection when that evidence was admitted. Accordingly, defendant's claim could only be considered for palpable error pursuant to RCr 10.26. Couch v. Commonwealth, 256 S.W.3d 7, 2008 Ky. LEXIS 160 (Ky. 2008).
Trial court properly admitted evidence of prior bad acts. No contemporaneous objections were made as required by RCr 9.22, and if an error occurred in the admission of this testimony, the failure to object was a legitimate trial tactic. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
It was not necessary to reverse defendant's sexual abuse and sodomy convictions despite the fact that the trial court erred in admitting evidence because while defendant made a continuing objection, defendant did not request any other relief, such as an admonition. Blount v. Commonwealth, 392 S.W.3d 393, 2013 Ky. LEXIS 15 (Ky. 2013).
7. — Timeliness.
Appellant did not take proper and timely action to assert and preserve his objections, where Commonwealth's attorney gave information in his opening statement to jury concerning incompetent evidence obtained by illegal search and immediately after the opening statement the incompetent evidence, consisting of six suits found in appellant's car, were hung on a rack and displayed in presence of jury until trial court ruled the evidence inadmissible and appellant raised objection for first time by motion to discharge jury and for a new trial made at the close of the Commonwealth's case and did not disclose the facts in his bill of exceptions except by recitation of motion and grounds for new trial. Senibaldi v. Commonwealth, 338 S.W.2d 915, 1960 Ky. LEXIS 425 (Ky. 1960) (decided under prior law).
Although it is not necessary to raise objection to instructions at time they are given, it is imperative that claimed errors in instructions, given or omitted, be presented to trial court at some time either by proper objection or by motion and no later than at time of motion for new trial before they may receive appellate review. Hartsock v. Commonwealth, 382 S.W.2d 861, 1964 Ky. LEXIS 361 (Ky. 1964).
Objection on the ground that the court failed to give an instruction on involuntary manslaughter in a case where the defendant was convicted of voluntary manslaughter cannot be considered in the absence of an objection either at the time of submission or in the motion for a new trial. Piper v. Commonwealth, 387 S.W.2d 13, 1965 Ky. LEXIS 456 (Ky. 1965).
Where no objection to evidence is made during a trial, an attempted objection in motion and grounds for a new trial comes too late. Arnold v. Commonwealth, 433 S.W.2d 355, 1968 Ky. LEXIS 273 (Ky. 1968).
A defendant cannot await the verdict of the jury before presenting an objection to improprieties that occurred during the trial. Patrick v. Commonwealth, 436 S.W.2d 69, 1968 Ky. LEXIS 177 (Ky. 1968).
Where the defendant's first and only objection to remarks made by the Commonwealth's attorney concerning the offer of two defense witnesses to take lie detector tests was presented in the defendant's motion for a new trial, the objection was not timely. Patrick v. Commonwealth, 436 S.W.2d 69, 1968 Ky. LEXIS 177 (Ky. 1968).
Where the defendant's objection to testimony concerning an inculpatory remark allegedly made by the defendant while he was being transported under arrest was sustained but the question was rephrased and answered without objection from the defendant, an objection to the testimony in a motion for a new trial was not timely. Patrick v. Commonwealth, 436 S.W.2d 69, 1968 Ky. LEXIS 177 (Ky. 1968).
Where the defendant was aware of the alleged misleading character of the prospective juror's answers and actions on voir dire, he could not, after the verdict was adverse, raise the question for the first time in a motion and grounds for a new trial. Hood v. Commonwealth, 448 S.W.2d 388, 1969 Ky. LEXIS 57 (Ky. 1969).
Where the defense counsel in a criminal action did not within a reasonable time make known his objection to the court's order transferring venue of the case to the circuit court of another county, the court to which the case was transferred did not err in proceeding with the trial. Sturgill v. Commonwealth, 516 S.W.2d 652, 1974 Ky. LEXIS 140 (Ky. 1974).
Where the defendant's counsel failed to object to the prosecutor's closing argument, which dealt with matters outside the record, until the jury was proceeding to the jury room, the objection was untimely. Bowers v. Commonwealth, 555 S.W.2d 241, 1977 Ky. LEXIS 497 (Ky. 1977).
A party must timely inform the court of a perceived error and must request the relief to which he considers himself entitled; otherwise, the issue may not be raised on appeal. West v. Commonwealth, 780 S.W.2d 600, 1989 Ky. LEXIS 72 (Ky. 1989).
The prosecution in a child abuse case was allowed to admit into evidence the victim's psychologist's testimony that he found the victim's story to be credible and internally consistent because the defense did not make a timely objection to his vouching for the victim's credibility; admission of the evidence did not constitute “manifest injustice” so as to rise to the level of palpable error. Stringer v. Commonwealth, 956 S.W.2d 883, 1997 Ky. LEXIS 149 (Ky. 1997), cert. denied, Stringer v. Kentucky, 523 U.S. 1052, 118 S. Ct. 1374, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2234, 66 U.S.L.W. 3640 (1998).
While the trial court should not have allowed a Commonwealth witness to be asked about giving a prior consistent statement to police, defendant was not entitled to reversal of defendant's convictions for first-degree robbery and murder. The statement itself, pursuant to KRE 801A(a)(2) and KRE 802, was not admissible merely to corroborate the in-court testimony of the witness, was not referenced for the permissible reason that the declarant was being accused of a recent fabrication, improper influence, or motive, and defendant made neither a timely nor specific objection to the question, as required by KRE 103 and RCr 9.22. Winstead v. State, 283 S.W.3d 678, 2009 Ky. LEXIS 84 (Ky. 2009).
8. — Waiver.
Where neither in the bill of exceptions nor elsewhere in the transcript was there a reference to language used in closing argument of Commonwealth's attorney that prosecutrix was a “poor little feeble-minded child” or objection taken to it, the alleged error in its use could not be considered on appeal. Grace v. Commonwealth, 302 Ky. 796, 196 S.W.2d 417, 1946 Ky. LEXIS 753 (Ky. 1946), overruled in part, Lee v. International Harvester Co., 373 S.W.2d 418, 1963 Ky. LEXIS 156 (Ky. 1963) (decided under prior law).
Where there was a total lack of showing in any manner that relatives or friends of deceased were in the courtroom at any time during the trial, or if they were and making remarks, the attention of the court was not called to the fact, the Court of Appeals could not consider reversal of judgment on grounds of the alleged misconduct on the part of relatives and friends in the courtroom making remarks tending to influence the jury. Lewis v. Commonwealth, 312 Ky. 191, 226 S.W.2d 934, 1950 Ky. LEXIS 615 (Ky. 1950) (decided under prior law).
Where no objection was made to remarks of Commonwealth's attorney at trial and the question was not called to trial court's attention in defendant's motion for new trial, even if there had been error on this score, it would have been waived. Manz v. Commonwealth, 257 S.W.2d 581, 1953 Ky. LEXIS 791 (Ky. 1953) (decided under prior law).
Objection that indictment was defective because it was not direct and certain as regarded offense charged and also that carnal abuse was not appropriately described could not be raised for the first time on appeal, since failure to raise it upon the trial by a motion to elect or a demurrer constituted waiver. Clark v. Commonwealth, 274 S.W.2d 654, 1954 Ky. LEXIS 1234 (Ky. 1954) (decided under prior law).
Where, in argument to the jury, Commonwealth's attorney made statement that defendant had not taken the stand and he had the right not to take the stand to which defendant objected and court sustained objection and admonished jury to disregard the statement, no ruling of trial court on this point was presented for consideration on appeal where defendant failed to move to discharge the jury. Byrd v. Commonwealth, 283 S.W.2d 191, 1955 Ky. LEXIS 290 (Ky. 1955) (decided under prior law).
The question as to competency of particular evidence was not reviewable on appeal because no objection appears to have been made to it. Hodge v. Commonwealth, 287 S.W.2d 426, 1956 Ky. LEXIS 459 (Ky. 1956) (decided under prior law).
Since no objection was made to questioning of defendant about two accidental shootings until too late, admission of testimony about them was waived during course of trial and its admission could not later be relied upon as constituting prejudicial error. Grigsby v. Commonwealth, 304 S.W.2d 782, 1957 Ky. LEXIS 279 (Ky. 1957) (decided under prior law).
Where one of grounds assigned as error in trial court for setting aside judgment and granting a new trial was that considerable number of pupils from two different county schools assembled in courtroom and were introduced to the court and jury and received a great ovation from all present but record disclosed no objection was interposed by defendant to this, the alleged error was not reviewable on appeal even though motion and grounds for new trial were incorporated into bill of exceptions giving alleged error stamp of authenticity. Morgan v. Commonwealth, 310 S.W.2d 281, 1958 Ky. LEXIS 386 (Ky. 1958) (decided under prior law).
Errors and exceptions thereto were required to appear in the trial record if they were to be considered on appeal and, in criminal abortion case where error was alleged in the introduction into evidence of instruments allegedly obtained by illegal search but no objection had been made, the Court of Appeals would not consider the alleged error. Bain v. Commonwealth, 330 S.W.2d 400, 1959 Ky. LEXIS 191 (Ky. 1959) (decided under prior law).
Where record disclosed no objection to an alleged prejudicial statement by the court and nothing was done at the time to save the question, Court of Appeals would not consider it on appeal. Young v. Commonwealth, 335 S.W.2d 949, 1960 Ky. LEXIS 306 (Ky. 1960) (decided under prior law).
Complaint on appeal as to various alleged unwarranted and prejudicial remarks of Commonwealth's attorney was not sustainable, since no timely objection was made and appellant did not introduce the matter on which the remarks were based. Braswell v. Commonwealth, 339 S.W.2d 637, 1960 Ky. LEXIS 479 (Ky. 1960) (decided under prior law).
A party was confined to specific grounds of objection to the admission of evidence and was deemed to waive any other ground, and it was too late to present other grounds on appeal. Harris v. Commonwealth, 342 S.W.2d 535, 1960 Ky. LEXIS 98 (Ky. 1960) (decided under prior law).
Where defendant did not insist upon a ruling, the objection was waived. Harris v. Commonwealth, 342 S.W.2d 535, 1960 Ky. LEXIS 98 (Ky. 1960) (decided under prior law).
Appellant was not in any position to complain in respect to any evidence introduced by the Commonwealth where no objection was made to any of it. Browning v. Commonwealth, 351 S.W.2d 499, 1961 Ky. LEXIS 166 (Ky. 1961) (decided under prior law).
Where defendant complained of failure of the court to sustain objections to two items of testimony and to give an admonition concerning a third item and court did not rule on the objection to the two items and defendant did not insist on a ruling, defendant had no basis for appellate review. Lewis v. Commonwealth, 357 S.W.2d 31, 1962 Ky. LEXIS 106 (Ky. 1962) (decided under prior law).
Court could not review alleged error that jury was permitted to consider incompetent and prejudicial testimony because no objection was timely made and therefore it must be considered waived. Ferguson v. Commonwealth, 373 S.W.2d 729, 1963 Ky. LEXIS 172 (Ky. 1963).
Failure to raise question as to sufficiency of evidence to sustain verdict in trial court constitutes a waiver of that ground of appellate review. Hatton v. Commonwealth, 409 S.W.2d 818, 1966 Ky. LEXIS 75 (Ky. 1966).
Allegations of possible error in that certain testimony of a detective was incompetent and that the closing argument for the Commonwealth was improper were waived because the defendant failed to make objections at the trial. Koester v. Commonwealth, 449 S.W.2d 213, 1969 Ky. LEXIS 30 (Ky. 1969).
Once an objection is made, the party making the objection must insist that the trial court rule on the objection, or else it is waived. Bell v. Commonwealth, 473 S.W.2d 820, 1971 Ky. LEXIS 164 (Ky. 1971).
Court of Appeals would not review alleged intemperate remark of Commonwealth's attorney where defendant did not object to such remark with the result that any objection must be considered waived. Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972), overruled, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985), overruled in part, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
Where no objection was made to a statement in the closing argument of the Commonwealth's attorney in a robbery prosecution, any impropriety in the argument was waived by failure to make a timely objection. Cane v. Commonwealth, 556 S.W.2d 902, 1977 Ky. App. LEXIS 821 (Ky. Ct. App. 1977), cert. denied, Cane v. Kentucky, 437 U.S. 906, 98 S. Ct. 3094, 57 L. Ed. 2d 1136, 1978 U.S. LEXIS 2299 (1978).
Where a defendant's attorney is aware of an issue and elects to raise no objection, the failure to object may constitute waiver of an error having constitutional implications and the defendant may be bound by such waiver unless he can establish ineffective assistance of counsel or, when the question arises in a nontrial context, that there has been a knowing waiver of constitutional rights by the defendant himself. Salisbury v. Commonwealth, 556 S.W.2d 922, 1977 Ky. App. LEXIS 825 (Ky. Ct. App. 1977).
Murder defendant waived any right to be present at an in camera juror inquiry by not requesting to be present; he was represented by able counsel who questioned jurors concerning possible influence and council who did not object to his absence and the defendant offered nothing to suggest that his absence was anything other than a personal choice. Byrd v. Commonwealth, 825 S.W.2d 272, 1992 Ky. LEXIS 20 (Ky. 1992), overruled in part, Shadowen v. Commonwealth, 82 S.W.3d 896, 2002 Ky. LEXIS 149 (Ky. 2002).
A defendant's objection to evidence is waived by subsequent cross-examination of a prosecution witness in respect to the same matter. Frank v. Commonwealth, 907 S.W.2d 771, 1995 Ky. LEXIS 127 (Ky. 1995).
In prosecution for rape in the first degree defendant waived his right to object to testimony of Commonwealth's witness regarding DNA evidence by failing to interpose a timely objections to the qualifications, testimony, procedures, or findings offered by the witness. Commonwealth v. Petrey, 945 S.W.2d 417, 1997 Ky. LEXIS 55 (Ky. 1997).
Defendant waived his argument that security measures taken at his trial on charges that included wanton endangerment denied him of his right to a fair trial because he failed to make any objection to those measures during trial but waited until his motion for a new trial to assert the issue as error. West v. Commonwealth, 161 S.W.3d 331, 2004 Ky. App. LEXIS 121 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 175 (Ky. May 11, 2005).
9. — Codefendants.
Where there were a number of instances in which one defendant's trial counsel made an objection but there was no objection on behalf of his codefendant, the codefendant cannot raise those questions on appeal even though they were properly preserved for the other defendant's appeal. Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977).
The objection of an attorney for one codefendant will not be deemed to be an objection for the other codefendant unless counsel has made it clear that in making the objection it is made for both defendants. Turpin v. Commonwealth, 780 S.W.2d 619, 1989 Ky. LEXIS 108 (Ky. 1989), cert. denied, Turpin v. Kentucky, 494 U.S. 1058, 110 S. Ct. 1530, 108 L. Ed. 2d 769, 1990 U.S. LEXIS 1576, 58 U.S.L.W. 3614 (1990), overruled, Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006); Brown v. Commonwealth, 780 S.W.2d 627, 1989 Ky. LEXIS 106 (Ky. 1989), cert. denied, Brown v. Kentucky, 494 U.S. 1087, 110 S. Ct. 1825, 108 L. Ed. 2d 954, 1990 U.S. LEXIS 1938, 58 U.S.L.W. 3658 (1990).
10. — Testimony As to Prior Conviction.
If a prior conviction is relevant to the issue of credibility, the defendant should have the burden of persuading the trial judge that this relevant evidence should be excluded or limited and a simple objection will not be sufficient to establish that the trial court abused its discretion by admitting relevant evidence on the question of credibility. Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977).
A simple objection is sufficient to raise the issue of the relevancy of a prior conviction and the defendant is not required to establish that the prior conviction involved a felony not based on dishonesty; rather, the burden is on the Commonwealth to establish that the prior conviction is relevant to the issue of credibility. Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977).
11. — Jurors.
Where no objection or exception was made or taken to the action of the court in permitting jurors to serve who had served as regular jurors in the circuit court, the court had no way of knowing defendant in anywise objected to the jurors and the propriety of their service could not be questioned on appeal. Blancett v. Commonwealth, 281 Ky. 686, 136 S.W.2d 1069, 1940 Ky. LEXIS 85 (Ky. 1940) (decided under prior law).
The statement of the trial judge put into the record to the effect that he had selected the jurors according to statutory directions, supported by presumption of regularity, must be accepted as revealing the facts. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
There was no merit in contention that it was error to permit the jury to take confession with them to jury room where the record did not indicate that such was done or anything upon which to base objection except a mere assertion by counsel for appellant in his brief. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
Objections with respect to the manner in which venire was summoned by sheriff of adjoining county instead of by sheriff of county where trial was held were of sufficient importance to have required the trial court to inquire into the matter and failure to do so was an abuse of discretion and reversible error. Vincent v. Commonwealth, 295 S.W.2d 555, 1956 Ky. LEXIS 164 (Ky. 1956) (decided under prior law).
12. — Instructions.
It was incumbent upon the court to correctly give to the jury the whole law of the case and appellant was not required to offer any instructions or to object to any instructions given but his rights were preserved by raising the point in his motion and grounds for a new trial that the instructions did not present the whole law of the case; where court failed to instruct the jury that they were required to find defendant's weapon was concealed to convict him of carrying concealed upon his person a deadly weapon, the conviction was reversible, although no exception was taken to the totally defective instruction. Skidmore v. Commonwealth, 311 Ky. 176, 223 S.W.2d 739, 1949 Ky. LEXIS 1090 (Ky. 1949) (decided under prior law).
All instructions given were required to be considered together in determining whether there was error in any one of them, for an omission in one instruction could be supplied by another instruction. Gibson v. Commonwealth, 287 S.W.2d 163, 1956 Ky. LEXIS 448 (Ky. 1956) (decided under prior law).
13. — Death Sentence Cases.
On appeal from judgment on verdict convicting defendant of murder and fixing punishment at death, the court would consider trial errors set out in defendant's brief, since procedural rule that Court of Appeals could not consider trial errors unless they were set out in defendant's motion for new trial or bill of exceptions must give way to the more lofty aim that justice may be done. Anderson v. Commonwealth, 302 Ky. 275, 194 S.W.2d 530, 1946 Ky. LEXIS 658 (Ky. 1946) (decided under prior law).
The duty of maintaining constitutional rights of a person on trial for his life arises above mere rules of procedure, and wherever the court was clearly satisfied that such violations existed, it would refuse to sanction such violations and would apply the corrective. Anderson v. Commonwealth, 302 Ky. 275, 194 S.W.2d 530, 1946 Ky. LEXIS 658 (Ky. 1946) (decided under prior law).
In view of rules in cases involving a death sentence, court on appeal considered objections to prosecuting attorney's alleged improper argument as if properly taken and preserved, although they were not. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
Rule in death sentence cases required only that prejudicial errors shown in the record be considered. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
The duty of maintaining the constitutional rights of a person on trial for his life and importance to society and constitutional government that such person be accorded a fair and impartial trial required that the court take notice of any prejudicial error in the record, whether objected to or not, and direct a reversal of the judgment in order that such a trial could be had. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
When the accused's life was at stake, technical rules of procedure were required to give way in order that justice could prevail. This was an exception to general rule that the Court of Appeals would consider only errors of the trial court to which proper exception had been taken and preserved. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
In death sentence cases, the court would consider any error in record claimed to be prejudicial, whether timely objected to or not, and would direct reversal of judgment in order that accused could be accorded fair and impartial trial. Smith v. Commonwealth, 366 S.W.2d 902, 1962 Ky. LEXIS 5 (Ky. 1962) (decided under prior law).
14. Admonitions.
A party in a criminal trial may not be heard to complain if the court fails to give an admonition concerning testimony of a prior conviction where no admonition was requested. Taylor v. Commonwealth, 432 S.W.2d 805, 1968 Ky. LEXIS 354 (Ky. 1968).
Where the Commonwealth introduced evidence of the defendant's reputation for killing people to which the defendant objected and which objection was sustained, but the defendant did not move for a mistrial or ask the court to take other action, the trial court did not commit any error which, under this rule was preserved for appellate review. Taylor v. Commonwealth, 449 S.W.2d 208, 1969 Ky. LEXIS 28 (Ky. 1969).
Where the trial court did not admonish the jury that evidence of a former conviction should not be considered by them unless they first found the defendant guilty of the principal offense of which he was charged, but the defendant did not request such an admonition, no error was committed that was preserved for review. Taylor v. Commonwealth, 449 S.W.2d 208, 1969 Ky. LEXIS 28 (Ky. 1969).
Where the trial court permitted hearsay testimony with respect to circumstances relating to the procurement of the warrant for the defendant's arrest, but the defendant failed to request an admonition to the jury or move for a mistrial, he preserved no error for review. Taylor v. Commonwealth, 449 S.W.2d 208, 1969 Ky. LEXIS 28 (Ky. 1969).
Where there was no request for an admonition to the jury as to the proper effect of evidence of prior convictions, the point was not preserved for appellate review. Franklin v. Commonwealth, 477 S.W.2d 788, 1972 Ky. LEXIS 364 (Ky. 1972).
A defendant who wants the court to admonish the jury must ask for such relief; otherwise, his failure to request it will be treated as a waiver or as an element of trial strategy. Hall v. Commonwealth, 817 S.W.2d 228, 1991 Ky. LEXIS 153 (Ky. 1991), overruled, Commonwealth v. Ramsey, 920 S.W.2d 526, 1996 Ky. LEXIS 38 (Ky. 1996), overruled in part, Commonwealth v. Ramsey, 920 S.W.2d 526, 1996 Ky. LEXIS 38 (Ky. 1996).
The trial judge did not err when he failed to admonish the jury sua sponte that the defendant's admission of prior felony could only be considered as it might affect his credibility as a witness. Hall v. Commonwealth, 817 S.W.2d 228, 1991 Ky. LEXIS 153 (Ky. 1991), overruled, Commonwealth v. Ramsey, 920 S.W.2d 526, 1996 Ky. LEXIS 38 (Ky. 1996), overruled in part, Commonwealth v. Ramsey, 920 S.W.2d 526, 1996 Ky. LEXIS 38 (Ky. 1996).
15. Mistrial.
When the Commonwealth's Attorney's closing remarks referred to defendant's previous convictions and defendant objected on the grounds that the Commonwealth's Attorney was testifying as to his opinion, he could not contend on appeal that a mistrial should have been granted, since he did not ask for one. Jenkins v. Commonwealth, 477 S.W.2d 795, 1972 Ky. LEXIS 367 (Ky. 1972).
Where defense counsel objected when a state trooper was asked what defendant said at the police station because defendant had not been warned of his rights, but the trooper did not answer the question and counsel did not object further or move for a mistrial, the error, if any was not preserved for appellate review. Hunter v. Commonwealth, 479 S.W.2d 4, 1972 Ky. LEXIS 282 (Ky. 1972).
Failure to move for a mistrial following an objection and an admonition from the court indicates that satisfactory relief was granted. West v. Commonwealth, 780 S.W.2d 600, 1989 Ky. LEXIS 72 (Ky. 1989).
Where a prosecutor's summation contained a barrage of vilification, misleading innuendo, and outright deception, where upon every objection by defense counsel, the trial court sustained the objection and admonished the jury to disregard the evidence, and where defense counsel, upon receiving favorable rulings concerning the objections, failed to request a mistrial, under the circumstances of this case, the failure to request a mistrial rendered such errors unpreserved. West v. Commonwealth, 780 S.W.2d 600, 1989 Ky. LEXIS 72 (Ky. 1989).
Where a trial court inquired into a prosecutor's proffered reasons for excluding two (2) of three (3) African-Americans on a jury venire to determine if the reasons were race-neutral and not pretextual, the trial court's factual findings were not clearly erroneous; as a result, defendant's motion for a mistrial was properly denied. Peartree v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 111 (Ky. Ct. App. 2003).
16. Notice of Hearing.
Despite defendant's failure to make timely objection in order to preserve his position as to notice for appellate review due process requires that he be served with notice that a hearing will be held to determine whether there exists probable cause to believe he has violated the terms of his probation. Murphy v. Commonwealth, 551 S.W.2d 838, 1977 Ky. App. LEXIS 714 (Ky. Ct. App. 1977).
Rule 9.24.  Harmless error.
Text
No error in either the admission or the exclusion of evidence and no error or defect in any ruling or order, or in anything done or omitted by the court or by any of the parties, is ground for granting a new trial or for setting aside a verdict or for vacating, modifying or otherwise disturbing a judgment or order unless it appears to the court that the denial of such relief would be inconsistent with substantial justice. The court at every stage of the proceeding must disregard any error or defect in the proceeding that does not affect the substantial rights of the parties.
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1. Determining Prejudice.
If upon a consideration of the whole case, the Court of Appeals does not believe there is a substantial possibility that the result would have been any different, an irregularity will be held nonprejudicial. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983).
One important circumstance in determining whether a particular error was prejudicial is the weight of the evidence, and a second is the amount of punishment fixed by the verdict, especially with regard to the allowable minimum and maximum. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983).
The Court of Appeals is enjoined to disregard an error unless it is of the opinion that it affected the substantial rights of the defendant. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983).
In the absence of some specific showing that a substantial right of the defendant was adversely affected, a defendant cannot be heard to complain that he received a trial by jury when he wanted to be tried by the judge instead. Hayes v. Commonwealth, 470 S.W.2d 601, 1971 Ky. LEXIS 278 (Ky. 1971).
The error is harmless where, considering the entire case, the substantial rights of the defendant are not affected or there appears to be no likely possibility that the result would have been different had the error not occurred. Scott v. Commonwealth, 495 S.W.2d 800, 1972 Ky. LEXIS 10 (Ky. 1972), cert. denied, Scott v. Kentucky, 414 U.S. 1073, 94 S. Ct. 587, 38 L. Ed. 2d 479, 1973 U.S. LEXIS 1670 (1973).
It was not reversible error for the trial court in a third-degree sodomy case to allow the mother of the fourteen-year old victim to testify that her daughter spent one week in the psychiatric ward of a hospital after the crime and had been receiving psychiatric treatment and counseling, as the evidence was probative of the fact that the victim did not consent to the act, and any prejudice did not outweigh the probative value of the evidence. Mullins v. Commonwealth, 956 S.W.2d 210, 1997 Ky. LEXIS 147 (Ky. 1997).
Defendant was entitled to a new trial because the trial court, in seating an alternate juror after the alternate had been excused and been permitted to leave the courthouse, failed to ascertain whether the juror remained untainted by outside contacts; further, the trial court erred in failing to instruct the jury to begin its deliberations anew. Without such actions by the trial court, the appellate court was left to speculate about whether the recalled juror was free of outside taint and to speculate about whether the jury began its deliberations anew or whether the newly-added juror simply acceded to a decision already made by the original jurors during prior deliberations. Crossland v. Commonwealth, 291 S.W.3d 223,  2009 Ky. LEXIS 190 (Ky. 2009).
2. Nonprejudicial.
The action of the trial court in calling the attention of the Commonwealth's attorney to the fact that he had not proved that the county was local option territory and then allowing the Commonwealth to reopen its case for the purpose of such proof was not prejudicial since the fact was of such common knowledge as to require judicial notice. Rogers v. Commonwealth, 424 S.W.2d 130, 1968 Ky. LEXIS 445 (Ky. 1968).
Where the Commonwealth subpoenaed an eyewitness for pretrial testimony under oath and the statement was not used at the trial and the court made the statement available to the defense, the irregularity did not affect the substantial right of the defendant. Riebesehl v. Commonwealth, 434 S.W.2d 41, 1968 Ky. LEXIS 223 (Ky. 1968).
Considering the weight of the evidence and the fact that the minimum penalty was imposed, not declaring a mistrial after sustaining objections to remarks by the Commonwealth's attorney that the defendant was a crook and should be given a big sentence as a deterrent to others, if error, was harmless. Walton v. Commonwealth, 439 S.W.2d 953, 1969 Ky. LEXIS 384 (Ky. 1969).
Had the errors complained of by the defendant been committed, they would have been cured by the defendant's own testimony concerning the details of the robbery and his counsel's admission to the jury of the defendant's guilt. Watson v. Commonwealth, 444 S.W.2d 553, 1969 Ky. LEXIS 217 (Ky. 1969).
Where the reputation witness' familiarity with the deceased's reputation was questionable at best, the trial court's admonition to jury to disregard his testimony, if erroneous, was not prejudicial. Taylor v. Commonwealth, 444 S.W.2d 725, 1969 Ky. LEXIS 219 (Ky. 1969).
Although defendant's evidence of insanity was uncontroverted it did not rebut the presumption of sanity and thus entitle defendant to a directed verdict of not guilty but the question of insanity of the defendant at the time of the commission of the act was an issue of fact to be determined by the jury and on consideration of the whole case the substantial rights of defendant were not prejudiced. Moore v. Commonwealth, 446 S.W.2d 271, 1969 Ky. LEXIS 110 (Ky. 1969).
Although on a prosecution under KRS 431.190 (repealed), the court committed error when it overruled the defendant's objection to the reading of the indictment under which he was formerly convicted, such was not reversible error under this rule and RCr 9.26. Taylor v. Commonwealth, 449 S.W.2d 208, 1969 Ky. LEXIS 28 (Ky. 1969).
It is not prejudicial error to allow a deputy sheriff who had been directed to “keep an eye” on defendant's theatre, viewed part of the film involved, and testified in the case, to take the jury to view the allegedly obscene film since the court appointed a state trooper in joint charge of the jury. Roaden v. Commonwealth, 473 S.W.2d 814, 1971 Ky. LEXIS 162 (Ky. 1971), rev'd, 413 U.S. 496, 93 S. Ct. 2796, 37 L. Ed. 2d 757, 1973 U.S. LEXIS 31 (1973).
Prohibition of psychologist in murder prosecution from using terms “mentally ill” and “schizophrenic” was not of reversible magnitude in view of the doctor's testimony that he could describe defendant's condition just as well by using other terms and the fact that he was permitted to testify as to the results of the psychological tests he had given the defendant. Edwards v. Commonwealth, 554 S.W.2d 380, 1977 Ky. LEXIS 494 (Ky. 1977), cert. denied, Edwards v. Kentucky, 434 U.S. 999, 98 S. Ct. 642, 54 L. Ed. 2d 495, 1977 U.S. LEXIS 4342 (1977).
Where the prosecutor improperly asked a defense witness if he had been jailed for writing bad checks, and there was not a substantial possibility that the result would have been different absent this question, the error was harmless. Richardson v. Commonwealth, 559 S.W.2d 738, 1977 Ky. App. LEXIS 871 (Ky. Ct. App. 1977).
Although trial court improperly allowed testimony by expert as to causation of accident, error was harmless as such testimony was single statement among overwhelming evidence and different result would not have occurred. Renfro v. Commonwealth, 893 S.W.2d 795, 1995 Ky. LEXIS 22 (Ky. 1995).
Although trial court erred in three instances of permitting caretaker of defendant's children to testify one of the children had volunteered to her that “Daddy hurt Jesse” and child later testified herself, permitting testimony of defendant on cross examination regarding his marital infidelity as evidence of his lack of credibility, and excluding testimony of defendant's work supervisor as to defendant's good reputation for truthfulness and veracity, it was harmless error and no cause for reversal in light of the overwhelming evidence against defendant. Harman v. Commonwealth, 898 S.W.2d 486, 1995 Ky. LEXIS 63 (Ky. 1995).
Where the defendant-father, charged with sexual abuse and rape of his biological daughter and his stepdaughter had sufficient opportunity to develop at trial his theory of conspiracy between his stepdaughter and her boyfriend during cross-examination of the two and during other testimony, the trial court's ruling, which prevented a discussion of the stepdaughter's past sexual behavior, did not deny or unfairly limit the conspiracy defense, thus, there was no prejudicial error. Violett v. Commonwealth, 907 S.W.2d 773, 1995 Ky. LEXIS 129 (Ky. 1995), cert. denied, Violett v. Kentucky, 522 U.S. 1151, 118 S. Ct. 1172, 140 L. Ed. 2d 181, 1998 U.S. LEXIS 1545, 66 U.S.L.W. 3576 (1998).
Where one police officer testified, without objection, that in his opinion, a gouge mark found on the door of the murder victim's house, was not sufficient to indicate forceful entry and another police officer subsequently testified that he also believed the markings were not sufficient to indicate forceful entry, the testimonial evidence was permissible, and even if allowing the second officer's opinion testimony was erroneous, it was harmless error, since the jury had already heard the prior officer's duplicate opinion without objection from defense. Allgeier v. Commonwealth, 915 S.W.2d 745, 1996 Ky. LEXIS 13 (Ky. 1996).
Since defendant's second confession was admissible, admission of prior day's written confession, made without benefit of counsel, was harmless error. Talbott v. Commonwealth, 968 S.W.2d 76, 1998 Ky. LEXIS 41 (Ky. 1998).
Because defendant's plea and sentencing occurred in 1999 and 2000, respectively, his status as a violent offender or victim of domestic violence should have been governed by KRS 439.3401(5), which, in conjunction with KRS 533.060, requires a hearing and findings to be made concurrently with final judgment and sentencing; however, no issue regarding the irregularity of defendant's motion being raised under KRS 439.3402 was raised in the circuit court or on appeal, but rather, the dispute centered around whether the alleged violence directed toward defendant's mother could have had a mitigating effect on defendant's parole eligibility, so the appellate court decided to consider any irregularity harmless and proceeded to a determination on the merits. Kirby v. Commonwealth, 132 S.W.3d 233, 2004 Ky. App. LEXIS 82 (Ky. Ct. App. 2004).
Where a trial court failed to instruct the jury on voluntary intoxication, such was found to be harmless error pursuant to RCr 9.24 with respect to defendant's conviction for wanton murder, in violation of KRS 507.020, as the intoxication would not have negated the mens rea of “wantonness” pursuant to KRS 501.020(3); however, the failure to give the instruction caused reversible error for defendant's conviction of assault under extreme emotional disturbance in violation of KRS 508.010, as the intoxication would have negated the necessary element of specific intent. Nichols v. Commonwealth, 142 S.W.3d 683, 2004 Ky. LEXIS 148 (Ky. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 880 (Ky. Oct. 12, 2005).
Though counsel did not properly preserve an issue on appeal of whether bond sureties received notice 20 days prior to a forfeiture hearing as required under RCr 4.52, even if the issue were properly preserved, the sureties were not entitled to relief because there was no prejudice in the alleged lack of notice. The sureties and all interested parties were personally present and represented by counsel at the forfeiture hearing, there was no mention at the hearing of the lack of notice, no continuance was requested, and both sides had a full and fair opportunity to present their case. Clemons v. Commonwealth, 152 S.W.3d 256, 2004 Ky. App. LEXIS 326 (Ky. Ct. App. 2004).
In defendant's trial for murder under KRS 507.020(1), the trial court erred in allowing a minor child to testify outside the courtroom via closed circuit TV because the minor was not a member of the class of minors authorized to testify under KRS 421.350. However, that error was harmless under U.S. Const. amend. VI and Ky. Const. § 11 and did not require reversal under RCr 9.24 after defendant conceded that the minor's testimony was redundant and therefore not critical to the Commonwealth's case. Greene v. Commonwealth, 197 S.W.3d 76, 2006 Ky. LEXIS 140 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 778 (Ky. Aug. 24, 2006), cert. denied, Greene v. Kentucky, 549 U.S. 1184, 127 S. Ct. 1157, 166 L. Ed. 2d 1001, 2007 U.S. LEXIS 1235 (2007).
3. — Indictment.
Defendant was not unduly prejudiced by the amendment of count one of his indictment from first-degree sodomy to first-degree rape to conform to the evidence. The amendment did not amount to reversible error. The bill of particulars in this case gave defendant notice that the evidence on which the prosecution would rely did not pertain to sodomy but rather was first-degree rape. Defendant's defense at trial also indicated no prejudice occurred by the amendment because he simply maintained a complete denial to all the charges against him and in some instances offered an alibi. Whether count one was a charge of sodomy or rape, the defense of denial would have still been present, therefore, there was no reversible error. Yarnell v. Commonwealth, 833 S.W.2d 834, 1992 Ky. LEXIS 155 (Ky. 1992).
4. Discovery.
Failure to comply with RCr 7.26 does not require automatic and absolute reversal; some prejudice must be found; otherwise, the error, if any, is harmless, and this rule is equally true for a failure to comply with an open file discovery agreement. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
Although notes and pictures were not provided to defendant during discovery, where the prosecution was unaware that such materials existed, and defendant's counsel was afforded an opportunity to review the photographs and the reports prior to the testimony, and where the coroner did not introduce any photographs at trial and the officer did not rely on the so-called daily log notes, any possible error was totally nonprejudicial. Copley v. Commonwealth, 854 S.W.2d 748, 1993 Ky. LEXIS 65 (Ky. 1993).
5. — Evidence.
Where some relatives and neighbors of the prosecuting witness were permitted to testify, over objection, that on numerous occasions prior to the day of assault they had seen defendant driving back and forth, or around the block, past the house of prosecuting witness, such testimony was not prejudicial error but was relevant as corroboration of the testimony of the prosecuting witness that defendant had detailed knowledge of movements of his family and made threats of harm to his children since threats made of harm to the children at time of assault were an essential part of the defense and the prior conduct of the defendant tended to show a plan of preparation for the carrying out of such kind of threats. Goehring v. Commonwealth, 370 S.W.2d 822, 1963 Ky. LEXIS 81 (Ky. 1963).
Where during the cross-examination of defendant's character witness the attorney for the Commonwealth asked if he had heard any story about defendant's having been fired from a job for fighting with other employees and the witness answered in the negative and defendant had already denied such an occurrence there was nothing in the record to suggest a factual basis for the question and the question was improper as it had no basis but to show a preferential inference but where defendant objected but did not move for admonition or mistrial it did not have a prejudicial effect. Watkins v. Commonwealth, 378 S.W.2d 614, 1964 Ky. LEXIS 190 (Ky. 1964).
Where chief prosecuting witness was asked by Commonwealth's attorney if he had seen defendant prior to robbery and he replied that he had seen defendant at a public park “when he cut a soldier” and counsel objected and court sustained the objection and admonished the jury not to consider the response, the response did not show that defendant had committed a crime and while it indicated a participation in an affray admonition of the court to disregard it sufficiently cured its prejudicial effect so as to make the discharge of the jury unwarranted. Shirley v. Commonwealth, 378 S.W.2d 816, 1964 Ky. LEXIS 216 (Ky. 1964).
Introduction of testimony of a witness at a former trial of the defendant, even if erroneously admitted, was not prejudicial because it was cumulative in character and concerned incidental matters about which there was no dispute. Bruce v. Commonwealth, 441 S.W.2d 435, 1969 Ky. LEXIS 323 (Ky. 1969).
There was harmless error in failing to exclude a shotgun shell found in the defendant's car as an exhibit in his trial on a charge of shooting and wounding. Jackson v. Commonwealth, 450 S.W.2d 244, 1970 Ky. LEXIS 435 (Ky. 1970).
Despite defendant's prior convictions for drunken driving and petit larceny, both misdemeanors, where the prosecutor did not dwell on the misdemeanor convictions and elicited the information unexpectedly, this was harmless error. Bellew v. Commonwealth, 477 S.W.2d 779, 1972 Ky. LEXIS 360 (Ky. 1972).
Where hearsay evidence connecting a defendant to a crime was merely cumulative to direct testimony by two other witnesses, its admission was not prejudicial error. Patterson v. Commonwealth, 555 S.W.2d 607, 1977 Ky. App. LEXIS 793 (Ky. Ct. App. 1977).
Where lug wrench not in plain view was seized from impounded car and introduced into evidence at rape trial, but there was no testimony concerning it by prosecution witnesses, failure to exclude it from evidence was not prejudicial error and would not lead to reversal of conviction. Pack v. Commonwealth, 610 S.W.2d 594, 1980 Ky. LEXIS 281 (Ky. 1980).
Where trial court erred in referring to allow defense attorney to testify that stabbing victim had told him that he could not identify assailants, the error was harmless because victim had himself testified on the point and jury had opportunity to assess his credibility. Polk v. Commonwealth, 679 S.W.2d 231, 1984 Ky. LEXIS 295 (Ky. 1984).
In prosecution of the defendant for stabbing his son, the admission of evidence of prior incidents in which the defendant threatened his wife was harmless error, as it was not sufficiently prejudicial to have altered the outcome of the trial. Commonwealth v. Chandler, 722 S.W.2d 899, 1987 Ky. LEXIS 186 (Ky. 1987).
Where the defendant admitted the elements of the primary charge for which he stood convicted, any error in failing to suppress evidence of firearms found in his possession, subsequent to the offense, was harmless. Hamilton v. Commonwealth, 754 S.W.2d 870, 1988 Ky. App. LEXIS 72 (Ky. Ct. App. 1988).
It was not an abuse of discretion for the trial judge to permit a diary entry and a letter, written by a defendant charged with murdering her husband, to be admitted into evidence for the purpose of showing motive, intent and state of mind, even though the diary entry was written four months before she met her husband, and two years before he was murdered, and even though the letter was written more than a year before the murder. Turpin v. Commonwealth, 780 S.W.2d 619, 1989 Ky. LEXIS 108 (Ky. 1989), cert. denied, Turpin v. Kentucky, 494 U.S. 1058, 110 S. Ct. 1530, 108 L. Ed. 2d 769, 1990 U.S. LEXIS 1576, 58 U.S.L.W. 3614 (1990), overruled, Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006).
It was not reversible error or an abuse of discretion to permit the jury to hear how defendants acquired possession of the weapons used to kill the victims where both defendants told police that the guns they used in the robbery had been taken from a pawn shop, because the complained of evidence was not sufficiently prejudicial to change the outcome of the trial and was therefore harmless. Dunbar v. Commonwealth, 809 S.W.2d 852, 1991 Ky. LEXIS 52 (Ky. 1991), overruled, Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006).
At trial defendant objected to testimony by his natural daughter and his niece that defendant had previously engaged in sexual touching. Defendant now argued that this testimony was too remote in time and too dissimilar in nature for the charges of rape and sodomy for which he was on trial, but a careful examination of the entire record indicated that there was strong direct evidence, and considering the entire case, there was no substantial possibility that the resulting conviction would have been any different, and the alleged errors were nonprejudicial. Yarnell v. Commonwealth, 833 S.W.2d 834, 1992 Ky. LEXIS 155 (Ky. 1992).
The trial judge committed harmless error in admitting portions of an audio tape of defendant's statement which excised portions of his statement concerning threats and solicitations made by the murder victim and his girlfriend where five witnesses were allowed to testify about the victim's and his girlfriend's attempted acts of solicitation for the murder of the defendant. Copley v. Commonwealth, 854 S.W.2d 748, 1993 Ky. LEXIS 65 (Ky. 1993).
Evidence of marital infidelity, which lacks legitimate connection to the crime charged, amounts to an attack upon the defendant's character and results in prejudicial error; however, where defendant opened the door to a reasonable inquiry into marital infidelity and where upon proper cross-examination evidence of this conduct was revealed and a connection between the infidelity and the crime charged was established, a trial court's decision to allow the admission of such evidence did not constitute prejudicial error, and if there was error, it was harmless. Smith v. Commonwealth, 904 S.W.2d 220, 1995 Ky. LEXIS 74 (Ky. 1995).
Trial court erred in allowing a forensic pediatrics expert to testify that a non-abusing parent would have been aware that his or her child was being abused because there was no demonstrated scientific basis for the testimony, and insufficient evidence to support a finding that the expert was qualified to render this testimony. Implicit in the intent requirements of the charges of complicity to murder and first-degree criminal abuse was the necessity that defendant was aware that the mother was abusing the child victim, and, because the evidence against defendant was overwhelmingly circumstantial, the prejudicial effect of the testimony was far outweighed by its probative value, and thus the error in allowing the testimony was not harmless. McIntire v. Commonwealth, 192 S.W.3d 690, 2006 Ky. LEXIS 182 (Ky. 2006).
6. — Instructions.
Where an error in the instructions on insanity was favorable to the defendant it was not prejudicially erroneous so as to require a reversal. Broshears v. Commonwealth, 444 S.W.2d 906, 1969 Ky. LEXIS 236 (Ky. 1969).
Where the judge in the instructions stated that the crime was committed in Clay Circuit Court when he meant to say in Clay County, the error was nonprejudicial and harmless. Farmer v. Commonwealth, 461 S.W.2d 551, 1970 Ky. LEXIS 638 (Ky. 1970).
Where in the instructions the date January 22 was used instead of February 22 for the date of the crime, the error in the date did not affect the substantial rights of the accused and he was not prejudiced. Howe v. Commonwealth, 462 S.W.2d 935, 1971 Ky. LEXIS 567 (Ky. 1971).
In a murder prosecution where each instruction required jury to believe and find that the accused had “wilfully” done the act resulting in homicide and the word “wilful” was defined by the court as meaning “intentional, not accidental” the court's refusal to affirmatively instruct on the theory of accidental homicide was harmless error. Dennis v. Commonwealth, 464 S.W.2d 253, 1971 Ky. LEXIS 480 (Ky. 1971).
7. — Jury.
In absence of a showing to the contrary there was nothing improper or prejudicial in lodging jury outside the county seat in which trial was being held. Pennington v. Commonwealth, 371 S.W.2d 478, 1963 Ky. LEXIS 96 (Ky. 1963).
Absent some showing that a juror has been improperly approached, or that an opportunity for influencing a jury has occurred, substantial compliance with rules such as RCr 9.70 will suffice. Cosby v. Commonwealth, 451 S.W.2d 653, 1970 Ky. LEXIS 413 (Ky. 1970).
Where the jury foreman stated the jury members had talked among themselves and wished to stay that day to complete the case, no prejudicial error was committed by such discussion among the jurors. Cosby v. Commonwealth, 451 S.W.2d 653, 1970 Ky. LEXIS 413 (Ky. 1970).
There was no error in selection of the jury when the regular jury panel was exhausted without obtaining a jury and nine names were put in the box for drawing additional possible jurors, eight of whom were called and appeared at trial, as there was nothing to show that the absent person's name was drawn from the box. Helton v. Commonwealth, 476 S.W.2d 621, 1971 Ky. LEXIS 62 (Ky. 1971).
An isolated improper comment which was not intended to violate the constitutional rights of the defendant or to inject a factually false allegation is harmless error, therefore, the very brief reference in front of the jury to the fact that the defendant had pursued an appeal from a juvenile adjudication was not unduly prejudicial. Crane v. Commonwealth, 833 S.W.2d 813, 1992 Ky. LEXIS 78 (Ky. 1992), cert. denied, Crane v. Kentucky, 506 U.S. 1069, 113 S. Ct. 1020, 122 L. Ed. 2d 167, 1993 U.S. LEXIS 351, 61 U.S.L.W. 3479 (1993).
Where juror had reiterated his ability to be impartial and demonstrated admirable candor in regard to disclosing supplementally to the court his relationship with two police officers who were testifying for the Commonwealth, failure of the trial court to disclose juror's relationship to the officers was harmless error; appellant had failed to ask juror any question which would have triggered a more complete response during the voir dire examination. Moss v. Commonwealth, 949 S.W.2d 579, 1997 Ky. LEXIS 64 (Ky. 1997).
8. — Assisting Prosecuting Attorney.
Advance notice to defendant that counsel employed by the family of prosecuting witness was going to assist prosecution counsel by sitting at the prosecution counsel's table and advising with the Commonwealth's attorney was not required. Goehring v. Commonwealth, 370 S.W.2d 822, 1963 Ky. LEXIS 81 (Ky. 1963).
There was not sufficient possibility of prejudice to warrant reversing judgment where at times during trial for armed assault with intent to rob the prosecuting witness' brother, who was an attorney and judge pro tem of the local county court, sat at the prosecution counsel table and conferred in whispers with the prosecuting counsel. Goehring v. Commonwealth, 370 S.W.2d 822, 1963 Ky. LEXIS 81 (Ky. 1963).
9. — Prosecutor's Statements.
Remark made by the Commonwealth's attorney in his closing argument in a trial for armed assault with intent to rob wherein the prosecuting witness' children were threatened to the effect that he had children in the same neighborhood as the prosecuting witness and that he “wouldn't want the defendant messing with his children” to which an objection was made before he finished was not so calculated to inflame or arouse the passion of the jury as to be prejudicial. Goehring v. Commonwealth, 370 S.W.2d 822, 1963 Ky. LEXIS 81 (Ky. 1963).
Where, in his closing argument, the Commonwealth's attorney referred to a penitentiary sentence of 21 years which was the punishment the Commonwealth sought on the principal charge, no prejudicial error was committed in overruling the defendant's objection to such statement. Taylor v. Commonwealth, 449 S.W.2d 208, 1969 Ky. LEXIS 28 (Ky. 1969).
Where the prosecution referred to “other deaths” which was objected to and sustained and an admonition given, no error was committed in not granting a mistrial or discharging the jury because the defendant made no such motion. Brown v. Commonwealth, 449 S.W.2d 738, 1969 Ky. LEXIS 37 (Ky. 1969).
Comments made by attorney in closing argument on defendant's failure to call codefendant as witness and defendant's failure to report his alibi were not prejudicial to the substantial rights of the defendant. Minor v. Commonwealth, 478 S.W.2d 716, 1971 Ky. LEXIS 55 (Ky. 1971), cert. denied, 409 U.S. 1064, 93 S. Ct. 563, 34 L. Ed. 2d 517 (1972), cert. denied, Minor v. Nicholson, 415 U.S. 929, 39 L. Ed. 2d 487, 94 S. Ct. 1439, 1974 U.S. LEXIS 1322 (1974).
Where prosecutor elicited that defendant had previously been convicted of misdemeanors but did so unexpectedly and did not dwell on the fact, the resulting error was harmless. Bellew v. Commonwealth, 477 S.W.2d 779, 1972 Ky. LEXIS 360 (Ky. 1972).
The prosecutor's statement that rape was not conduct befitting a member of the human race and his comment, made in trying to explain the prosecuting witness's difficulties in identifying one of her assailants, that it was “hard for [him] to tell people of the Negro race apart,” did not constitute prejudicial error. Patterson v. Commonwealth, 555 S.W.2d 607, 1977 Ky. App. LEXIS 793 (Ky. Ct. App. 1977).
Where evidence showed prosecutrix had a facial bruise and scratched thighs, it was clear she had “physical injuries” and prosecutor's remark that every rape was per se a “physical injury” was harmless error. Van Dyke v. Commonwealth, 581 S.W.2d 563, 1979 Ky. LEXIS 257 (Ky. 1979).
Where defendant, who was convicted of complicity of arson and complicity to commit murder, contended on appeal that during the trial the Commonwealth misstated evidence in its closing argument by misquoting the defendant as stating “I got it done” when referring to a taped conversation between the defendant and a witness regarding the murder, the Court found the prosecutor's misstatement of the evidence harmless error, since the jury could have reviewed the tape recording and accompanying transcript during its deliberation. Perdue v. Commonwealth, 916 S.W.2d 148, 1995 Ky. LEXIS 109 (Ky. 1995), cert. denied, Perdue v. Kentucky, 519 U.S. 855, 117 S. Ct. 151, 136 L. Ed. 2d 96, 1996 U.S. LEXIS 5295, 65 U.S.L.W. 3260 (1996).
That a prosecutor called defendant's conduct “bizarre” during argument was not cause for a mistrial to be ordered in defendant's trial for first degree assault under KRS 508.010 and first degree unlawful imprisonment under KRS 509.020; the prosecutor's comments did not imply that defendant should have been convicted because he was abnormal but, rather, because he violated the law when he assaulted a woman with a hammer in a parking lot and tried to drag her away from her car. Arnold v. Commonwealth, 192 S.W.3d 420, 2006 Ky. LEXIS 141 (Ky. 2006).
10. — Remarks by Court.
Where the evidence of guilt was virtually conclusive, and the punishment was the least the jury was authorized to inflict, the error resulting from the court's remarks on parole was not prejudicial. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983).
Where there were exchanges between court and counsel within earshot of the jurors in which it was alleged the trial court put counsel in a bad light, any resulting error was nonprejudicial. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983).
Where the instruction, requiring jury to believe a particular witness in order to find appellant guilty, was more favorable to the defendant than the Commonwealth, the trial court's reference to the testimony of a particular witness in the instruction though improper was a harmless error. Bailey v. Commonwealth, 464 S.W.2d 232, 1971 Ky. LEXIS 473 (Ky. 1971).
In a wilful murder prosecution, testimony intended to show that the defendant had a pistol that also tended to show that the defendant may have been guilty of drawing or flourishing a deadly weapon (statutory basis KRS 435.200 (repealed)), should have been excluded where the defendant had freely admitted possession of the weapon, but the error was cured by an admonition of the court to the jury to consider the evidence as showing only that the defendant had a gun where the evidence of guilt was overwhelming and the penalty imposed did not approach the maximum. Arnett v. Commonwealth, 470 S.W.2d 834, 1971 Ky. LEXIS 285 (Ky. 1971).
Where, subsequent to selection of the jury but prior to their being sworn, the trial judge recessed the proceedings without rendering the usual admonition, but there was no showing of prejudice to the defendant, the omission was harmless error. Delay v. Commonwealth, 560 S.W.2d 823, 1977 Ky. App. LEXIS 884 (Ky. Ct. App. 1977), cert. denied, 436 U.S. 922, 98 S. Ct. 2273, 56 L. Ed. 2d 764, 1978 U.S. LEXIS 1962 (1978).
It was harmless error for the trial judge to state within the hearing of the jury that a forensic firearms examiner “may render an expert opinion” even though the trial judge had not formally recognized the witness as an expert before the jury because of a defense counsel objection to doing so. Luttrell v. Commonwealth, 952 S.W.2d 216, 1997 Ky. LEXIS 110 (Ky. 1997).
11. — Verdict.
Where the jury was instructed to find the defendant guilty of being an accessory before the fact of grand larceny but by mistake found him guilty of grand larceny, since the defendant failed to show that he was prejudiced, or that he made any effort in the trial court to correct the judgment, he was not entitled to relief on appeal. Allee v. Commonwealth, 454 S.W.2d 336, 1970 Ky. LEXIS 272 (Ky. 1970), cert. dismissed, Green v. Kentucky, 401 U.S. 950, 91 S. Ct. 1186, 28 L. Ed. 2d 234, 1971 U.S. LEXIS 2792 (1971).
12. — Sentencing.
Where jury agreed upon verdict of guilty but was unable to agree upon the punishment and where trial judge accepted the guilty verdict and fixed the punishment at the minimum period provided for the particular offense, the trial judge committed error which did not affect defendant's substantial rights and was disregarded. Holcomb v. Commonwealth, 501 S.W.2d 264, 1973 Ky. LEXIS 131 (Ky. 1973).
Although the Commonwealth violated RCr 8.28(5) by failing to show good cause for having defendant remain shackled during the penalty phase of his trial for attempted rape and kidnapping, the error was harmless since defendant suffered no prejudice and since the Commonwealth established that defendant clearly met all the statutory requirements for being a persistent felony offender II, under KRS 532.080. Barbour v. Commonwealth, 204 S.W.3d 606, 2006 Ky. LEXIS 197 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 329 (Ky. 2006).
13. — Misapplication of Procedural Rule.
Dismissed prosecution for capital murder was reinstated where defendant had furnished prosecution with list of witnesses he intended to call at trial and then complained that his privilege against self-incrimination had been violated, since dismissal was simple error resulting from trial court's misapplication of a procedural rule and no prejudice could be shown resulting from the error, since defendant did not intend to call at trial witnesses who would incriminate rather than exculpate him. Commonwealth v. Donovan, 610 S.W.2d 601, 1980 Ky. LEXIS 283 (Ky. 1980).
14. — Photographs.
The trial judge did not commit reversible error by allowing the introduction of a photograph of defendant, taken at the time of his arrest, in which he was handcuffed, where the trial court noted that the pictures were being offered for the purpose of showing how defendant looked the night of his arrest and testimony had been previously given that defendant was handcuffed as he was arrested, and where the trial judge admonished the jury that the handcuffs had no significance; the error if any was nonprejudicial. Estep v. Commonwealth, 663 S.W.2d 213, 1983 Ky. LEXIS 316 (Ky. 1983).
15. — Absence of Witness.
The denial of a continuance because of the absence of a potential witness was nonprejudicial where the facts which the accused would have used the missing witness to prove were presented to the jury through the victim's testimony. Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
16. — Experts.
Though defendant complained he was without expert assistance, defendant failed to show how the use of his own experts might have affected his own defense or the ultimate outcome of the case. Moreover, defendant refused to allow his standby counsel to call any witnesses either expert or lay. Consequently, defendant had no basis on which to complain. Wilson v. Commonwealth, 836 S.W.2d 872, 1992 Ky. LEXIS 84 (Ky. 1992), cert. denied, Wilson v. Kentucky, 507 U.S. 1034, 113 S. Ct. 1857, 123 L. Ed. 2d 479, 1993 U.S. LEXIS 2856 (1993), overruled in part, St. Clair v. Roark, 10 S.W.3d 482, 1999 Ky. LEXIS 148 (Ky. 1999).
17. — Procedure.
Where after special judge had been presiding over the case for about a year a superseding indictment bearing a 1995 indictment number was returned against defendant and circuit court received 1995 order appointing special judge a few hours before receiving the 1995 recusal order, since the special judge had been presiding over the matter for more than a year this minor error, if in fact it was an error, and it did not affect defendant's substantial rights and should be disregarded. Jacobs v. Commonwealth, 947 S.W.2d 416, 1997 Ky. App. LEXIS 7 (Ky. Ct. App. 1997).
If the Commonwealth did not provide defendant with notice of the subsections KRS 189A.010(1) under which it intended to proceed, any error was harmless under RCr 9.24; any omission did not prejudice defendant's opportunity to prepare a meaningful defense, and no likely possibility existed that defendant's defense or the result of the trial would have been any different had the Commonwealth more specifically informed defendant under which subsections it was proceeding. Smith v. Commonwealth, 164 S.W.3d 508, 2004 Ky. App. LEXIS 279 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 757 (Ky. June 8, 2005).
18. Prejudice.
Informing the jury of defendant's prior indictment for armed robbery was prejudicial and not harmless error, where the evidence against defendant was not so overwhelming to conclude that defendant's substantial rights were unaffected. Brown v. Commonwealth, 763 S.W.2d 128, 1989 Ky. LEXIS 3 (Ky. 1989).
When defendant, a youth minister, was accused of sexually abusing two teenage girls while they were attending youth group functions, the improper admission of evidence that defendant had previously abused his eight-year-old niece while on a family camping trip was not harmless error. More than a third of the witnesses in the case offered testimony about the niece's allegations, and the evidence regarding the niece was a recurring theme of the prosecution's closing argument. Commonwealth v. Buford, 197 S.W.3d 66, 2006 Ky. LEXIS 106 (Ky. 2006).
It was error for a trial court to find, as a matter of law, that a crowbar allegedly used to assault a victim was a “deadly weapon” under KRS 500.080(4); this was a jury question, and the trial court's failure to submit this to the jury was not harmless error. McCombs v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 397 (Ky. Ct. App. 2006).
It was error for a trial court to find, as a matter of law, that a crowbar allegedly used to assault a victim was a “dangerous instrument,” under KRS 500.080(3); this was a jury question, and the trial court's failure to submit this to the jury was not harmless error. McCombs v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 397 (Ky. Ct. App. 2006).
Where defendant fully complied with RCr 7.24, the trial court erred in refusing to allow the defense expert to testify about any perceived shortcomings in the report of the Commonwealth's DNA expert; the error was not harmless under RCr 9.24 as defendant was unable to attempt fully to cast doubt upon the potentially devastating effect of the conclusions of the Commonwealth's DNA expert because of the trial court's limitation on the testimony of defendant's expert. Jones v. Commonwealth, 237 S.W.3d 153, 2007 Ky. LEXIS 219 (Ky. 2007).
Trial court abused its discretion in excluding during the guilt phase of a first-degree burglary trial expert testimony relevant to a defense under KRS 501.080 that voluntary intoxication rendered defendant unable to form the specific-intent element of burglary; it was error to relegate the expert testimony to the penalty phase only and the error was not harmless because to find that the expert testimony would have little or no effect would be sheer speculation. Weaver v. Commonwealth, 298 S.W.3d 851,  2009 Ky. LEXIS 328 (Ky. 2009).
19. — Instructions.
Where jury was instructed on both murder and first degree manslaughter and defendant was convicted of first degree manslaughter which is murder committed under extreme emotional disturbance (EED), in light of recent decisions, where there was no evidence of extreme emotional disturbance (EED) offered at trial, it was prejudicial error to instruct the jury on first degree manslaughter. Commonwealth v. DeHaven, 929 S.W.2d 187, 1996 Ky. LEXIS 92 (Ky. 1996).
20. Hearsay.
In a child sexual abuse case, even if the mother's testimony that the child asked her not to make her ride home with the defendant had a hearsay element, admission of the testimony was harmless, given that the victim testified in detail as to sexual crimes perpetrated against her by the defendant, and that a recorded confession of the defendant was played for the jury. Stringer v. Commonwealth, 956 S.W.2d 883, 1997 Ky. LEXIS 149 (Ky. 1997), cert. denied, Stringer v. Kentucky, 523 U.S. 1052, 118 S. Ct. 1374, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2234, 66 U.S.L.W. 3640 (1998).
Result of defendant's trial would not have been different even if a non-appearing witness's statements had not been introduced to the jury through a detective's recording since the detective gave specific and elaborate eyewitness testimony detailing how defendant personally sold him Percocets for cash in a hand-to-hand exchange and defendant provided nothing to refute that version of events; thus, under the circumstances, the non-appearing witness's questionable statements could not be deemed to constitute reversible error. Baker v. Commonwealth, 234 S.W.3d 389, 2007 Ky. App. LEXIS 340 (Ky. Ct. App. 2007).
When defendant was prosecuted under former KRS 17.510(7) for failing to register as a sex offender after moving to Kentucky from another state where defendant was a registered sex offender, the erroneous admission of hearsay testimony that defendant was employed in Kentucky was harmless error because other testimony, admitted without objection, confirmed this fact. Commonwealth v. McBride, 281 S.W.3d 799, 2009 Ky. LEXIS 52 (Ky. 2009).
Improper admission of hearsay was not harmless error because there was a lack of DNA or other physical evidence linking defendant to the crimes, and the multiple instances of hearsay testimony bolstered the Commonwealth's theory. The improper hearsay evidence vouching that the children had previously identified defendant as the perpetrator multiplied the bolstering effect and resulted in a parade of witnesses vouching for the Commonwealth's theory of the case. Colvard v. Commonwealth, 309 S.W.3d 239,  2010 Ky. LEXIS 62 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 135 (Ky. May 20, 2010).
21. Lesser Included Offense.
Supreme Court, in affirming, determined that facts supported an instruction on reckless homicide, but jury was instructed on, and had not convicted defendant of, the lesser-included offense of second degree involuntary manslaughter, which was a crime with a higher degree of culpability than reckless homicide, so, applying RCr 9.24, the error was harmless. King v. Commonwealth, — S.W.3d —, 2002 Ky. LEXIS 239 (Ky. 2002).
22. Jury Instructions.
Trial court violated RCr 9.54(1) when it gave the jury a verbal answer in response to its request that the court define the term “quantity” with regard to a charge alleging that defendant possessed cocaine, but the error was harmless. Muncy v. Commonwealth, 132 S.W.3d 845, 2004 Ky. LEXIS 89 (Ky. 2004).
Although the trial court erred in withholding from the jury the legal determination of whether a revolver defendant brandished during a robbery was a “deadly weapon” under KRS 515.020, the error was harmless because, had the jury been properly instructed, there is little doubt it would have found the gun to be a deadly weapon. Thacker v. Commonwealth, 194 S.W.3d 287, 2006 Ky. LEXIS 174 (Ky. 2006).
23. Constitutional Rights.
Where accused's constitutional rights were violated it was not necessary for him to show prejudicial error resulted since the mere violation of his constitutional rights was sufficient to work a reversal in a criminal case. Bennett v. Commonwealth, 309 S.W.2d 183, 1958 Ky. LEXIS 340 (Ky. 1958)  (decided under prior law).
The duty of maintaining the constitutional rights of a person on trial for his life and importance to society and constitutional government that such person be accorded a fair and impartial trial would require court to take notice of any prejudicial error to the record, whether objected to or not, and direct a reversal of the judgment in order that such trial could be had. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956)  (decided under prior law).
While a trial court erred during defendant's murder and DUI trial in permitting testimony concerning defendant's pre-arrest, pre-Miranda silence that was the product of official compulsion, the error was harmless because of the extensive evidence of guilt; before the collision, defendant admitted that defendant had consumed around six beers and was under the influence of alcohol. Baumia v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 191 (Ky. 2012), substituted opinion, 402 S.W.3d 530, 2012 Ky. LEXIS 503 (Ky. 2012), substituted opinion, 402 S.W.3d 530, 2013 Ky. LEXIS 247 (Ky. 2013).
Trial court did not err in denying defendant's request for a mistrial because any error in the admission of a detective's testimony regarding defendant's invocation of his right to an attorney was harmless beyond a reasonable doubt; the jury's verdict would have been the same in the absence of the detective's testimony because the evidence the Commonwealth presented was strongly indicative of defendant's guilt. Spears v. Commonwealth, 448 S.W.3d 781, 2014 Ky. LEXIS 608 (Ky. 2014).
24. Errors.
A directed verdict or any other alleged error occurring upon a jury trial could not be brought into review in the Court of Appeals unless it was called to the attention of the trial court by a motion for a new trial. Kelley v. Commonwealth, 300 Ky. 136, 187 S.W.2d 796, 1945 Ky. LEXIS 804 (1945) (decided under prior law).
Error to be ground for reversal must be prejudicial. Decker v. Commonwealth, 303 Ky. 511, 198 S.W.2d 212, 1946 Ky. LEXIS 889 (Ky. 1946) (decided under prior law).
Ordinarily when an issue was presented to the Court of Appeals before the lower court had passed on it, the Court of Appeals declined to take cognizance of it. Lewis v. Commonwealth, 318 S.W.2d 857, 1958 Ky. LEXIS 151 (Ky. 1958) (decided under prior law).
25. — Nonprejudicial.
Few if any hard fought cases are tried without some minor errors or irregularities creeping into the record, but not all errors or irregularities will warrant a reversal since to authorize a reversal it must affirmatively appear that some error was committed prejudicial to the substantial rights of accused. Taylor v. Commonwealth, 269 Ky. 656, 108 S.W.2d 645, 1937 Ky. LEXIS 652 (Ky. 1937) (decided under prior law).
Errors complained of were of a trivial consequence and not prejudicial in their nature and court was not authorized to reverse judgment for every error but only when it appeared upon a consideration of the record as a whole that the substantial rights of the defendant had been prejudiced thereby. Carter v. Commonwealth, 278 Ky. 14, 128 S.W.2d 214, 1939 Ky. LEXIS 384 (Ky. 1939) (decided under prior law).
Defendant's contentions that trial was irregularly held and that he lacked sufficient time to prepare for trial were without merit where indictment was returned in March, a trial was had in August at which jury failed to reach a verdict, case was called at next term in October, the defendant failed to appear, his bond was forfeited, on the following day defendant moved to set aside the order of forfeiture which motion was sustained by the court, defendant entered his appearance, and case was called announced “ready” without moving for continuance testified and introduced three or four witnesses on his behalf. Gayhart v. Commonwealth, 311 Ky. 107, 223 S.W.2d 586, 1949 Ky. LEXIS 1070 (Ky. 1949) (decided under prior law).
It was almost impossible for a criminal trial to be had in which some immaterial error did not occur during the proceedings and it would have been injudicious practice to reverse judgments of conviction where the errors complained of could have in no way influenced the result of the trial. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
The responsibility of Court of Appeals was to review the record to see if defendant who was convicted of murder and sentenced to the death penalty received a fair trial as measured by the law and the rules of procedure established through many years of experience as conducive to impartial justice and in so doing it found the record to be free of any error of materiality. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Trial court acted within its discretion in permitting the Commonwealth to rebut a witness'  claim that defendant's girlfriend had confessed to a murder to a detective. Considering the detective's inability to remember the conversation with the witness, it was difficult to conceive any prejudice to defendant; any error was harmless under RCr 9.24. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
In a rape case, the prosecutor's statement in closing argument that defendant was an “admitted felon, crack cocaine smoker” was not so egregious as to undermine the basic fairness of the trial, and the trial court's admonition to the jury not to consider the comment cured the error. Torrence v. Commonwealth, 269 S.W.3d 842, 2008 Ky. LEXIS 324 (Ky. 2008).
Although improper, the trial court decision to separate an escape charge and try it separately to the same jury after the jury had rendered a verdict on the other offenses was, at most, harmless error. The net result of permitting the same jury to hear evidence of the escape charge after it had already heard evidence of the other charges did not affect defendant's substantial rights because the same jury should have heard evidence of all of defendant's charges all along in order to present the jury with a complete picture of defendant's actions. Cohron v. Commonwealth, 306 S.W.3d 489,  2010 Ky. LEXIS 47 (Ky. 2010).
Since the officer's testimony was offered to explain the circumstances at issue, the testimony was relevant and not highly prejudicial; even if the testimony should have been excluded, compelling evidence was offered against defendant and any error which may have occurred in admitting the officer's testimony was harmless, RCr P. 9.24. Boyd v. Commonwealth, 357 S.W.3d 216, 2011 Ky. App. LEXIS 152 (Ky. Ct. App. 2011).
26. — — Failure to Grant Continuance.
Court of Appeals would not reverse a judgment because of refusal of trial court to grant a continuance unless it was clearly made to appear that there was an abuse of discretion. Smith v. Commonwealth, 301 Ky. 364, 192 S.W.2d 92, 1946 Ky. LEXIS 479 (Ky. 1946) (decided under prior law).
Denial of a continuance in prosecution for murder was not prejudicial error though only nine days intervened between rulings on demurrer and change of venue and the trial where there was no indication in affidavit supporting motion that any other testimony in the defendant's behalf might be available and there was nothing in the record showing that defendant was deprived of the testimony of any material witness or that the court appointed attorney could have done anything more than he did or have made a better defense had further time been granted. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Since court properly overruled defendant's motion for a continuance and record disclosed no error prejudicial to substantial rights of defendant, motion for appeal was overruled and judgment affirmed. Patrick v. Commonwealth, 314 S.W.2d 196, 1958 Ky. LEXIS 284 (Ky. 1958) (decided under prior law).
27. — — Absent Witnesses.
Where persons with whom defendant was jointly indicted were brought from penitentiary to testify for him and were sent back to prison before the completion of the trial defendant was not prejudiced by court in refusing to retain the two witnesses where record did not show for what purpose he wanted to recall them in rebuttal but a very serious question would have been raised had defendant actually needed the witnesses in rebuttal and the trial judge took an unnecessary chance in ordering them returned to the penitentiary before the completion of the trial. Maritn v. Commonwealth, 260 S.W.2d 663, 1953 Ky. LEXIS 985 (Ky. 1953) (decided under prior law).
Where defendant was on trial for murder and had not pleaded self-defense and court had refused to grant a continuance, it was error to refuse to permit reading of absent witness' affidavit to effect that as he walked past decedent's home he had seen two men wrestling and struggling over what appeared to be a stick or shotgun but it was not prejudicial because testimony would have supported only so much of defendant's version as related to fact that shooting was immediately preceded by a struggle and would have shed no light on question of who was the aggressor and whether defendant was acting in self-defense and any prejudice was cured by verdict convicting defendant of manslaughter rather than murder. Webb v. Commonwealth, 330 S.W.2d 415, 1959 Ky. LEXIS 196 (Ky. 1959) (decided under prior law).
Where it was not shown that defendant in murder trial was deprived of the testimony of any witness nor was it pointed out in what specific way defendant may have suffered prejudice by the order in which he was compelled to present his witnesses there was no substantial violation of his rights by commencement of the trial when a number of the 85 witnesses subpoenaed by him were not present in the court. Anderson v. Commonwealth, 353 S.W.2d 381, 1961 Ky. LEXIS 8 (Ky. 1961), cert. denied, Anderson v. Kentucky, 369 U.S. 829, 82 S. Ct. 847, 7 L. Ed. 2d 795, 1962 U.S. LEXIS 1582 (1962), cert. denied, Anderson v. Kentucky, 369 U.S. 863, 82 S. Ct. 953, 8 L. Ed. 2d 20, 1962 U.S. LEXIS 1418 (1962) (decided under prior law).
28. — — Evidence.
Errors in admitting and rejecting testimony did not afford ground for reversal, where they did not seem to have affected result. Thorpe v. Commonwealth, 301 Ky. 541, 191 S.W.2d 572, 1945 Ky. LEXIS 739 (Ky. 1945) (decided under prior law).
Where it appeared that witnesses for defendant had once assisted in prosecuting decedent on a charge of mistreating their sister, and one of the witnesses denied that he had ever threatened to kill decedent, it was not prejudicial error to permit witnesses for Commonwealth to state in rebuttal that defendant's witness had threatened to kill decedent. Williams v. Commonwealth, 237 S.W.2d 517, 1951 Ky. LEXIS 758 (Ky. 1951) (decided under prior law).
Where on redirect examination Commonwealth asked witness for prosecution question to impeach her, and there was an objection to the question but no ruling was made thereon and question was not answered there was no basis for alleged error. Rippy v. Commonwealth, 251 S.W.2d 871, 1952 Ky. LEXIS 944 (Ky. 1952) (decided under prior law).
A judgment of conviction would not be reversed on ground that evidence was insufficient to support it unless verdict was palpably against the evidence, although evidence was purely circumstantial. Carpenter v. Commonwealth, 256 S.W.2d 509, 1953 Ky. LEXIS 746 (Ky. 1953) (decided under prior law).
In prosecution for grand larceny for theft of tools, testimony of accomplice was sufficiently corroborated by possession of the stolen tools by defendant and to justify submission of the case to the jury and was not grounds for reversal. Bowling v. Commonwealth, 286 S.W.2d 887, 1955 Ky. LEXIS 108 (Ky. 1955) (decided under prior law).
Commonwealth's request of a forensic pathologist to give an expert opinion as to time of death did not prejudice defendant's substantial rights or violate RCr 9.24. The time frame of death fit as equally into the defense theory that defendant's girlfriend committed the murder as it did into the Commonwealth's theory; the defense favorably referenced not only the pathologist's testimony in closing arguments, but also the pathologist's qualifications and reliability. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Detective's testimony was admissible as proper lay witness testimony where the detective testified that he discovered an altered plastic juice bottle at a murder scene involving the use of a firearm and opined that it looked like a silencer because the detective, an experienced police officer with corresponding life experiences, property stated his lay opinion that the bottle looked like a silencer and did not improperly state that it “was” a silencer; further, given the lack of any other reasonable explanation for the contrivance, it was reasonable to infer that the anticipated use of the bottle was to place the barrel of the murder weapon into the mouth of the bottle, duct tape it one, and have the t-shirt and hollow of the bottle act as a make-shift silencer. In any event, even if the admission of the statement was error, it did not prejudice defendant's substantial rights because there was an overwhelming amount of evidence to tie him to the murder of his estranged wife, including DNA evidence and the murder weapon. Hunt v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 292 (Ky. 2009), substituted opinion, 304 S.W.3d 15, 2009 Ky. LEXIS 346 (Ky. 2009).
Under KRE. 504(c)(2)(A), the trial court erred by allowing defendant's wife to testify as it violated the spousal testimonial privilege; however, the error was harmless given the evidence presented and the wife's testimony did not substantially influence defendant's sentence where at least some of wife's inadmissible testimony was submitted by another witness. Meyers v. Commonwealth, 381 S.W.3d 280, 2012 Ky. LEXIS 156 (Ky. 2012).
Omitting the contested portions of the confession not only presented an incomplete narrative, but presented an incomplete exchange, and this violated the rule of completeness; the error was not harmless because the omitted portions of the confession spoke directly to the lack of an intent to kill, and defendant was convicted of attempted murder, a charge where proving intent to kill is paramount, and the improper redaction constituted reversible error. Sykes v. Commonwealth, 453 S.W.3d 722, 2015 Ky. LEXIS 5 (Ky. 2015).
29. — — —  Stipulations.
A criminal defendant charged with being a felon in possession of a firearm may stipulate with the Commonwealth's agreement, or admit (if the Commonwealth does not agree) that the defendant has been previously convicted of a felony. However, in this case, the trial court's denial of defendant's proposed stipulation was a harmless error under RCr 9.24 because there was no reasonable possibility that it contributed to defendant's conviction. Anderson v. Commonwealth, 281 S.W.3d 761, 2009 Ky. LEXIS 17 (Ky. 2009).
30. — — — Exclusion.
Unless facts which defendant expected to prove by the Commonwealth's attorney were relevant and material, refusal of the court to require him to testify was not prejudicial to the substantial rights of defendant thus party excepting to such refusal should have, in order to avail himself of the error, stated what he expected to prove by the witness and have shown it in the bill of exceptions otherwise the court on appeal could not say that the evidence sought to be introduced was material, or that its rejection was prejudicial to the defendant. Robertson v. Commonwealth, 269 Ky. 317, 107 S.W.2d 292, 1937 Ky. LEXIS 615 (Ky. 1937) (decided under prior law).
Assuming rulings excluding testimony given or sought to be elicited in prosecution for grand larceny to have been erroneous, they did not constitute grounds for a reversal since the testimony excluded was either unimportant or undisclosed by avowals and was not prejudicial to the substantial rights of defendants. Barton v. Commonwealth, 289 Ky. 595, 159 S.W.2d 424, 1942 Ky. LEXIS 605 (Ky. 1942) (decided under prior law).
Court did not err, in prosecution for shooting and wounding with intent to kill, to the prejudice of defendant by withdrawing leading question and its answer from jury where defendant was asked if he said anything to prosecuting witness except “don't do that” when he saw her going toward his wife with an axe drawn and defendant answered “No sir” before court could rule on objection since the sole question involved was claim of defense of his wife and defendant had gone into minute detail in telling all that was said by him. Wilson v. Commonwealth, 310 Ky. 31, 219 S.W.2d 974, 1949 Ky. LEXIS 845 (Ky. 1949) (decided under prior law).
It was not prejudicial error in murder trial for court to refuse to permit witness to answer question as to whether he was talking about defendant or his place of business where witness had testified that the only bad he had heard about defendant was just the way his business was run. Williams v. Commonwealth, 237 S.W.2d 517, 1951 Ky. LEXIS 758 (Ky. 1951) (decided under prior law).
Where defendant had shot and killed his former wife and jury in murder trial was informed of substance of threats made against defendant by her, the ruling of the court that defendant could not answer as to exact words contained in the threats was erroneous but not prejudicial where in other parts of defendant's testimony it appeared that he was permitted to state that he had received threats made by his former wife and that he was afraid she would kill him. Minix v. Commonwealth, 249 S.W.2d 48, 1952 Ky. LEXIS 794 (Ky. 1952) (decided under prior law).
The court properly excluded testimony in trial for wilful murder that third person returned deceased's pistol to him when witness took deceased home which was prior to shooting, but, even if it was admitted for sake of argument, that the testimony was competent, its exclusion certainly was not prejudicial to defendant since she did not contend decedent was armed when she fired the fatal shot. Friley v. Commonwealth, 255 S.W.2d 483, 1953 Ky. LEXIS 654 (Ky. 1953) (decided under prior law).
In prosecution for child desertion where wife by way of avowal stated that she did not want to appear before grand jury when indictment against her husband was returned and that she was told that she would be put in jail if she did not appear before grand jury, the refusal to permit jury to hear this testimony was not prejudicial in view of the wife's testimony that she was not afraid to testify and that no threats were made to force her to testify in trial of the cause. Williams v. Commonwealth, 276 S.W.2d 454, 1955 Ky. LEXIS 423 (Ky. 1955) (decided under prior law).
Exclusion of a witness was within discretion of trial court and was not reversible error unless court had abused its discretion. Jones v. Commonwealth, 281 S.W.2d 920, 1955 Ky. LEXIS 215 (Ky. 1955) (decided under prior law).
In absence of avowal as to the facts that defense witness, who was not permitted to testify because he had stationed himself in courtroom during trial, would testify to, Court of Appeals could not assume that the testimony of the witness would have been competent, relevant or material and there was no reversible error in the trial court's refusing to permit the witness to testify. Gibson v. Commonwealth, 287 S.W.2d 163, 1956 Ky. LEXIS 448 (Ky. 1956) (decided under prior law).
Even if court erred in refusing defendant the right to cross-examine Commonwealth's witness as to whether he had been indicted for stealing whiskey, defendant was not prejudiced since he later got before the jury fact that witness had stolen some liquor. Winn v. Commonwealth, 303 S.W.2d 275, 1957 Ky. LEXIS 243 (Ky. 1957) (decided under prior law).
Fact that trial court rejected evidence offered by defendant which would have tended to show that person he cut and wounded had become intimate with defendant's ex-wife while defendant was confined in jail for another offense was not substantially prejudicial to defendant where defendant was indicted for maliciously cutting and wounding with intent to kill and indicted under the habitual criminal statute charging he had been convicted of two other felonies for even though the jury could have found him guilty of three charges of felony under the habitual criminal statute and imposed a life sentence it only convicted him of maliciously cutting and wounding another with intent to kill and sentenced him to ten years. Lewis v. Commonwealth, 318 S.W.2d 857, 1958 Ky. LEXIS 151 (Ky. 1958) (decided under prior law).
In prosecution for criminal abortion, it was not prejudicial error for trial court to reject testimony of prosecuting witness on cross-examination concerning who was responsible for her pregnancy and who else she had seen about an abortion since the information would have been wholly and clearly irrelevant to the issue in the case. Bain v. Commonwealth, 330 S.W.2d 400, 1959 Ky. LEXIS 191 (Ky. 1959) (decided under prior law).
In murder trial of defendant for killing his father in which defendant pleaded self-defense, testimony that defendant's mother had told him that his father had run her off with a shotgun and that she was afraid he would kill her would have been extremely important information and material evidence bearing on the apparent necessity of self-defense except for the fact that she did not tell him anything with regard to his father's homicidal state of mind that he did not already know and that defendant had shot his father in the middle of the back so the failure to admit the testimony could not have been prejudicial. Webb v. Commonwealth, 330 S.W.2d 415, 1959 Ky. LEXIS 196 (Ky. 1959) (decided under prior law).
Where defendant, who was on trial for murder and had pleaded self-defense, testified that he had heard of threats made against him by decedent, court's refusal to permit defendant to state what he heard other people say was not prejudicial since had he been permitted to testify further he would have shown, as he avowed, not threats, but mere bad feelings of deceased. Bush v. Commonwealth, 335 S.W.2d 324, 1960 Ky. LEXIS 249 (Ky. 1960) (decided under prior law).
Although KRS 189A.104' s bar on the admission of portable breathalyzer test (PBT) results in driving under the influence (DUI) cases did not bar defendant from seeking to admit that result as part of a defense in a non-DUI prosecution, the exclusion of the PBT evidence was harmless error under RCr P. 9.24. Elery v. Commonwealth, 368 S.W.3d 78, 2012 Ky. LEXIS 87 (Ky. 2012).
31. — — — Admission.
Although testimony was not material, there was no merit in defendant's contention that the court erred to his prejudice when it permitted witness to testify that defendant had a half pint of liquor at the crossing where he allegedly tied down a train signal apparatus and that he was going to get some bicycles since the mere fact defendant had a half pint of whiskey in his possession which the record did not show to be illegal could not have prejudiced the case and the statement that he was going to get some bicycles did not infer he was going to steal some bicycles. Robinson v. Commonwealth, 285 Ky. 838, 149 S.W.2d 502, 1940 Ky. LEXIS 612 (Ky. 1940) (decided under prior law).
Where witness was recalled and asked several questions, one perhaps material, but the testimony was more favorable to the appellant than to the Commonwealth, the Court of Appeals would not reverse since there was no abuse of discretion by trial court in extracting the truth. White v. Commonwealth, 301 Ky. 228, 191 S.W.2d 244, 1945 Ky. LEXIS 722 (Ky. 1945) (decided under prior law).
It was not prejudicial to the substantial rights of defendants on trial for arson for attorney for the Commonwealth to ask service station attendant, who was a witness for the prosecution, if he meant “Red Rippy” where it developed that one of the defendants on trial was known as “Red.” Rippy v. Commonwealth, 251 S.W.2d 871, 1952 Ky. LEXIS 944 (Ky. 1952) (decided under prior law).
Where witness in testifying for the Commonwealth refreshed his memory by consulting notes in a book he drew out of a pocket of his clothing and alluded to it as “my book” and it was not shown when and by whom notes were made, there was no reversible error since testimony of witness given from the notes did not have any vital bearing one way or the other on the outcome of the case, and, although no one questioned witness on the point, one would naturally assume that all the entries in the book were made by him, because he denominated it “my book.” Tinsley v. Commonwealth, 283 S.W.2d 362, 1955 Ky. LEXIS 302 (Ky. 1955) (decided under prior law).
In a child molestation case, the Commonwealth erred in not giving defendant advance notice under KRE 404(c) that his live-in girlfriend would testify about his physical abuse of her, but the error was harmless under RCr 9.24, as her testimony was cumulative of other testimony that was properly admitted. Clark v. Commonwealth, 267 S.W.3d 668, 2008 Ky. LEXIS 181 (Ky. 2008), rehearing denied, David v. Commonwealth, — S.W.3d —, 2008 Ky. LEXIS 732 (Ky. Nov. 26, 2008).
Where the murder victim was killed with a .380 pistol, evidence that defendant owned two .380 handguns, which were concededly not used in the murder, was irrelevant and was not admissible under KRE. 406 to show his habit of using .380 handguns; however, the error was harmless in view of testimony that he confessed to the murder. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
In a murder case, the court erred by admitting evidence of two .380 handguns owned by defendant because neither weapon was used in the murder; defendant had one .380 gun in his home and owned another that had been confiscated; that was evidence of ownership and nothing more, certainly not a personal habit that was relevant to proving his conduct on a particular occasion. However, the error was harmless as there was ample other evidence supporting the conviction. Harris v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 493 (Ky. 2012).
As established by the verdict convicting defendant of second-degree manslaughter, the jury necessarily rejected the inference that he admitted by his silence that he shot the victim for no reason; the jury was evidently persuaded that defendant's reason for shooting the victim was his actual, but mistaken, belief that he needed to use deadly force to protect himself, and thus the erroneous application of the adoptive admission exception to the hearsay rule was harmless in this instance. Moss v. Commonwealth, 531 S.W.3d 479, 2017 Ky. LEXIS 440 (Ky. 2017).
32. — — — Leading Questions.
In murder prosecution, there was no reversible error even if questions were leading since defendant was not prejudiced by them. Apple v. Commonwealth, 296 S.W.2d 717, 1956 Ky. LEXIS 226 (Ky. 1956) (decided under prior law).
Permitting leading questions was generally within the trial court's discretion, and it was not reversible error unless the trial court abused its discretion, and a miscarriage of justice resulted. Apple v. Commonwealth, 296 S.W.2d 717, 1956 Ky. LEXIS 226 (Ky. 1956) (decided under prior law).
In prosecution for wilfully striking and wounding another with a knife, a deadly weapon, with intent to kill from which act death did not ensue, question asking witness, “Were you present when defendant stabbed at your brother?” was not prejudicial although it could have been in better form since it assumed defendant had stabbed the brother. Damron v. Commonwealth, 313 S.W.2d 854, 1958 Ky. LEXIS 274 (Ky. 1958) (decided under prior law).
33. — — — Hearsay.
The admission in murder trial of innocuous hearsay testimony as to what deceased said to witnesses concerning desire to go home to her mother because defendant treated her like a dog although he didn't whip her or anything like that did not have prejudicial effect. Ellison v. Commonwealth, 311 Ky. 757, 225 S.W.2d 470, 1949 Ky. LEXIS 1244 (Ky. 1949) (decided under prior law).
It was error for court to admit hearsay evidence of officers to the effect that someone told them he recognized the defendant but in view of admonition by court for jury not to consider it for any purpose, it was not substantially prejudicial to defendant. Daniels v. Commonwealth, 269 S.W.2d 705, 1954 Ky. LEXIS 1009 (Ky. 1954) (decided under prior law).
Even if the officers'  testimony was investigative hearsay, the error was harmless under RCr 9.24 as the testimony was cumulative to other testimony; further, the testimony was not prejudicial in light of codefendant's testimony that defendant and two codefendants attempted to rob two men, using weapons. Powell v. Commonwealth, 237 S.W.3d 570, 2007 Ky. App. LEXIS 377 (Ky. Ct. App. 2007).
Court erred in admitting testimony of a victim's wife that, shortly before he was murdered, he asked her for money, as his question contained an implied assertion that he needed the money and therefore was hearsay, which was not admissible under KRE. 803(3), because evidence of his then-existing state of mind was not relevant to any issue. However, the error was harmless because the testimony did not substantially sway the judgment. Harris v. Commonwealth, 384 S.W.3d 117, 2012 Ky. LEXIS 139 (Ky. 2012).
34. — — — Prior Crimes.
Evidence tending to connect defendant with the commission of another crime, namely, dealing in the black market gas racket and that he had been in trouble about ten years previously should not have been admitted but its admission was not prejudicial to defendant's substantial rights as it could not be said it had a tendency to inflame the jury against him where he admitted facts conclusively proving his guilt and was given minimum penalty of 21 years for the offense of aiding and abetting in assault with intent to rob. Thompson v. Commonwealth, 299 Ky. 697, 187 S.W.2d 265 (1945) (decided under prior law).
Court's language in ruling on admissibility of evidence that defendant was on parole from life sentence for armed robbery at the time of the murder was sufficient to inform jury that the evidence concerning the armed robbery conviction and parole was to be considered by the jury as bearing on question of motive and there was no prejudicial error in the language of the ruling. Merrifield v. Commonwealth, 268 S.W.2d 405, 1954 Ky. LEXIS 897 (Ky. 1954), cert. denied, 348 U.S. 935, 75 S. Ct. 360, 99 L. Ed. 732, 1955 U.S. LEXIS 1194 (1955) (decided under prior law).
In prosecution for murder, where evidence of the defendant's guilt was strong and persuasive, the substantial rights of the defendant were not prejudiced by testimony concerning two accidental shootings in which defendant had been involved over 15 years before. Grigsby v. Commonwealth, 304 S.W.2d 782, 1957 Ky. LEXIS 279 (Ky. 1957) (decided under prior law).
While the trial court erred in admitting evidence of past crimes pursuant to KRE 404(b) because the evidence was offered solely to inform the jury that defendant, before the burglaries in question, was incarcerated for a crime of a similar nature, the error was harmless pursuant to RCr 9.24, because the evidence against defendant was overwhelming, and the evidence of defendant's past criminal conduct was trivial when considered with the totality of the evidence. Anderson v. Commonwealth, 231 S.W.3d 117, 2007 Ky. LEXIS 172 (Ky. 2007).
Under KRE. 404(b), because there was little to no risk that the jury would have considered the unredacted portions of defendant's interviews with police, inferred that another crime occurred, and convicted defendant, the inclusion of the unredacted portions amounted to harmless error under RCr P. 9.24. Elery v. Commonwealth, 368 S.W.3d 78, 2012 Ky. LEXIS 87 (Ky. 2012).
35. — — — To Create Sympathy.
Permitting Commonwealth to prove that witness had been in the service and had served overseas, although irrelevant and incompetent and tending to create sympathy was not prejudicial. White v. Commonwealth, 301 Ky. 228, 191 S.W.2d 244, 1945 Ky. LEXIS 722 (Ky. 1945) (decided under prior law).
It was not prejudicial to defendant's substantial rights in prosecution for malicious shooting and wounding another to permit prosecuting witness to answer questions relative to physical condition and to say that he had been hurt while in the army. Pennington v. Commonwealth, 310 Ky. 265, 220 S.W.2d 556, 1949 Ky. LEXIS 892 (Ky. 1949) (decided under prior law).
36. — — — Contradictory.
Questioning wherein Commonwealth's attorney undertook to contradict brother of defendant who was indicted for murder and to impeach him by asking him how he obtained a U-Drive-It car in which he drove from Louisville to his father's home was irrelevant and immaterial but not prejudicial. Woods v. Commonwealth, 310 Ky. 396, 220 S.W.2d 1012, 1949 Ky. LEXIS 953 (Ky. 1949) (decided under prior law).
Where Commonwealth's witness made a statement that when defendant left house shortly before witness heard gunshot which killed son-in-law in yard near house, defendant had nothing in his hand, it was not prejudicial error to permit Commonwealth to contradict witness by showing that witness had made prior statements that defendant had a pistol when defendant left house and where defendant admitted that he had pistol when he left house. Johnson v. Commonwealth, 310 Ky. 557, 221 S.W.2d 87, 1949 Ky. LEXIS 966 (Ky. 1949) (decided under prior law).
37. — — — Inconsistencies.
Trial court erred in admitting evidence showing that there were inconsistencies in the written and signed statements that defendant made at police headquarters a few days following his arrest and his testimony at trial without requiring prosecution to introduce the statements and give defendant an opportunity to inspect them, however, in view of the nature of the contradictory statements and their relationship to the other testimony in the case the error was not prejudicial or of sufficient gravity to entitle appellant to a new trial. Fox v. Commonwealth, 299 Ky. 293, 185 S.W.2d 394, 1945 Ky. LEXIS 414 (Ky. 1945) (decided under prior law).
38. — — — Direct Examination.
Although it was error to permit Commonwealth's attorney in direct examination of his witness to ask him about having been interviewed by police officers, it was not reversible error where there was no contradiction between testimony of the witness and prior interview by the two police officers. Ne Camp v. Commonwealth, 311 Ky. 676, 225 S.W.2d 109, 1949 Ky. LEXIS 1220 (Ky. 1949) (decided under prior law).
39. — — — Evidence in Chief.
The introduction of evidence in chief after defense had closed was merely cumulative and was not prejudicial to the substantial rights of the defendant. Howard v. Commonwealth, 304 Ky. 149, 200 S.W.2d 148, 1947 Ky. LEXIS 601 (Ky. 1947) (decided under prior law).
Trial court's error in allowing the introduction of appellant's entire statement to a police office refusing a breathalyzer test, which was irrelevant and unduly prejudicial, was harmless where given the evidence, it was clear beyond a reasonable doubt that the jury's verdict on the murder and related counts would have been the same in the absence of the officer's testimony. Baumia v. Commonwealth, 402 S.W.3d 530, 2012 Ky. LEXIS 503 (Ky. 2012).
40. — — — Cross-Examination.
Admission of testimony of a witness for defendants on cross-examination that victim of robbery wished to take $500 for not prosecuting because he was poor was not substantially prejudicial although objection should have been sustained. Manning v. Commonwealth, 309 Ky. 193, 217 S.W.2d 226, 1949 Ky. LEXIS 668 (Ky. 1949) (decided under prior law).
Vigorous cross-examination of some of defendant's witnesses which did not transgress bounds of propriety did not constitute prejudicial error. Daulton v. Commonwealth, 310 Ky. 141, 220 S.W.2d 109, 1949 Ky. LEXIS 866 (Ky. 1949) (decided under prior law).
Cross-examination of defendant as to whether he had ever worked a day in his life was not prejudicial where objection to such question was sustained and answer would have been extremely favorable to defendant. Bircham v. Commonwealth, 238 S.W.2d 1008, 1951 Ky. LEXIS 833 (Ky. 1951), cert. denied, 342 U.S. 805, 72 S. Ct. 55, 96 L. Ed. 609, 1951 U.S. LEXIS 1521 (1951) (decided under prior law).
Where Commonwealth's attorney on cross-examination asked defendant if he had any money in his shoes when he was taken to jail and defendant denied that he had any money in his shoe when taken to jail the question was not prejudicial. Horn v. Commonwealth, 251 S.W.2d 864, 1952 Ky. LEXIS 942 (Ky. 1952) (decided under prior law).
Where Commonwealth asked three specific questions each directed to different witnesses on cross-examination, objection to each was sustained and Commonwealth promptly refrained from interrogating any other witness in a similar vein, record did not show any persistent asking of incompetent and prejudicial questions. Coffey v. Commonwealth, 256 S.W.2d 379, 1953 Ky. LEXIS 734 (Ky. 1953) (decided under prior law).
Where defendant in subsequent cross-examination of other witnesses himself brought out evidence concerning the existence of children of deceased he suffered no prejudice by admission of testimony of mother of deceased that decedent in a dying declaration as to who had shot him asked her to care for his children. Asher v. Commonwealth, 275 S.W.2d 416, 1955 Ky. LEXIS 351 (Ky. 1955) (decided under prior law).
Testimony of defendant on cross-examination relating to diamond stickpin, diamond rings and money defendant had in his possession at time of his arrest, while immaterial and probably inadmissible, was not so prejudicial as to require a reversal of the judgment, since the evidence did not tend to connect defendant with any other crime or to discredit him in any way. Dawes v. Commonwealth, 281 S.W.2d 901, 1955 Ky. LEXIS 208 (Ky. 1955) (decided under prior law).
41. — — — Weapon.
Where defendant's shotgun was introduced in evidence and was objected to on ground that sheriff unlawfully took charge of it when arresting defendant at his home on a warrant charging him with breach of the peace, the evidence could not have been prejudicial in prosecution for maliciously shooting and wounding another since there was other proof and defendant admitted that he owned a 12-gauge, single barrel shotgun. Daulton v. Commonwealth, 310 Ky. 141, 220 S.W.2d 109, 1949 Ky. LEXIS 866 (Ky. 1949) (decided under prior law).
42. — — — Clothing.
Where clothing of deceased was in evidence in murder trial no prejudicial error was committed by permitting it to remain in view of the jury for approximately five minutes. Bales v. Commonwealth, 313 Ky. 272, 231 S.W.2d 61, 1950 Ky. LEXIS 881 (Ky. 1950) (decided under prior law).
43. — — — Photographs.
Admission into evidence of photographs of body of deceased taken soon after the shooting as it was found in the store by the officers although error was not prejudicial since the case was not a close one and the photographs were not ghastly. Milam v. Commonwealth, 275 S.W.2d 921, 1955 Ky. LEXIS 396 (Ky. 1955), cert. denied, 349 U.S. 964, 75 S. Ct. 897, 99 L. Ed. 1286, 1955 U.S. LEXIS 691 (1955) (decided under prior law).
44. — — — Loss of Property by Others.
It was improper to ask prosecuting witness if anyone else in the community lost any turkeys on the night his turkeys were taken but where he merely stated that a named person had lost some turkeys on that night and was not asked nor did he state that defendant took the other person's turkeys the failure of the court to sustain objection to the question was not prejudicial. Webster v. Commonwealth, 270 Ky. 180, 109 S.W.2d 589, 1937 Ky. LEXIS 52 (Ky. 1937) (decided under prior law).
45. — — — Accidental Shooting.
Even after testimony concerning accidental shootings had been purposely objected to and its admission excepted to, the evidence as to defendant's guilt was so strong and persuasive that, upon consideration of the whole case, the substantial rights of the defendant had not been prejudiced. Grigsby v. Commonwealth, 304 S.W.2d 782, 1957 Ky. LEXIS 279 (Ky. 1957) (decided under prior law).
46. — — — Assault and Robbery.
Although question whether defendant, who was charged with assault and robbery with an offensive weapon, was dishonorably discharged from service was irrelevant and immaterial, where defendant replied that he was not and court then sustained objection and told the jury not to consider it and later stated that defendant's character could not be attacked until it was put in issue, it was not prejudicial error. Strode v. Commonwealth, 301 Ky. 676, 192 S.W.2d 963, 1946 Ky. LEXIS 550 (Ky. 1946) (decided under prior law).
47. — — — Breaking and Entering.
Defendant was not prejudiced by court's denial of motion to declare mistrial because of admission of evidence that stolen wire had been found in defendant's barn prior to issuance of a search warrant since it was not necessary in making a case where defendant's own testimony established facts justifying submission to the jury of case for breaking into a storehouse with felonious intent. Clark v. Commonwealth, 288 Ky. 845, 157 S.W.2d 485, 1941 Ky. LEXIS 201 (Ky. 1941) (decided under prior law).
48. — — — Child Desertion.
In prosecution for child desertion, where court sustained objections to questions of prosecuting attorney concerning defendant's support of another woman and another child and in one instance admonished the jury not to consider the question or answer, the questions were not prejudicial to defendant's substantial rights though Commonwealth's attorney should not have persisted in asking the questions. Williams v. Commonwealth, 276 S.W.2d 454, 1955 Ky. LEXIS 423 (Ky. 1955) (decided under prior law).
49. — — — Conversion.
In prosecution for unlawfully converting property to his own use, technically speaking, it was error to omit language showing the trust or confidential relationship of the owner of the property and the defendant but the error was harmless and did not prejudice the substantial rights of the defendant since there was no issue for the jury to determine where defendant had admitted he obtained possession of the truck from owner under a lease. Vinson v. Commonwealth, 248 S.W.2d 430, 1952 Ky. LEXIS 746 (Ky. 1952) (decided under prior law).
50. — — — Embezzlement.
In prosecution for embezzlement, testimony of witness who had no connection with bank and was not the keeper of its records was not a competent witness as to what its records showed but his testimony was not in the least prejudicial to defendant and was harmless error where later an employee of the bank and custodian of its records testified that deposit had not been made. Laine v. Commonwealth, 287 Ky. 134, 151 S.W.2d 1055, 1941 Ky. LEXIS 491 (Ky. 1941) (decided under prior law).
51. — — — Murder.
Where only issue in murder case where deceased was struck in the head with a gun was whether defendant struck in sudden heat and passion or in self-defense, the fact jury rejected the plea of self-defense and fixed the punishment at the minimum allowed under the statute for voluntary manslaughter demonstrated that the verdict was not the result of passion and prejudice of the jury resulting from the introduction of revolver stained with blood and containing a piece of bone. Pool v. Commonwealth, 306 Ky. 732, 209 S.W.2d 64, 1947 Ky. LEXIS 1028 (Ky. 1947) (decided under prior law).
Where defendant was asked in murder prosecution whether he had received information or knew that deceased was in habit of carrying a pistol but defendant made no claim that at time he shot deceased, deceased drew a pistol or that defendant believed deceased was going to draw one and no weapon was found on deceased's body, the question was not prejudicial. Perkins v. Commonwealth, 311 Ky. 304, 223 S.W.2d 997, 1949 Ky. LEXIS 1121 (Ky. 1949) (decided under prior law).
Where father and sons were tried jointly for murder and evidence introduced as affecting father had no application as to the sons, and would have been considered incompetent if they had been tried separately, it was too trivial and nonprejudicial in character to require a reversal. Curnutt v. Commonwealth, 311 Ky. 359, 224 S.W.2d 170, 1949 Ky. LEXIS 1142 (Ky. 1949) (decided under prior law).
Where father of deceased was permitted over objection to testify that he, the father, did not own a pistol, the testimony was immaterial though not prejudicial since the father was not at scene of killing and had no part in the events that led up to it. Horton v. Commonwealth, 312 Ky. 63, 226 S.W.2d 526, 1950 Ky. LEXIS 590 (Ky. 1950) (decided under prior law).
Testimony of witness that when he awoke he saw defendant shooting at a man on floor and he later learned that the man on the floor was the deceased could not be considered prejudicial because all the other evidence showed that if defendant shot anyone it was the deceased whom he shot. Asher v. Commonwealth, 275 S.W.2d 416, 1955 Ky. LEXIS 351 (Ky. 1955) (decided under prior law).
52. — — — Obtaining Money Under False Pretenses.
In prosecution for obtaining money under false pretenses, it was not prejudicial error to permit minister to testify that he had not authorized the use of his name by defendant in soliciting money where there was testimony showing his name had been used. Wells v. Commonwealth, 263 S.W.2d 721, 1953 Ky. LEXIS 1257 (Ky. 1953) (decided under prior law).
53. — — — Rape.
Admission of evidence as to prosecutrix's health subsequent to the commission of crime of rape of a girl over the age of 12 years was not prejudicial to defendant. Coldiron v. Commonwealth, 263 S.W.2d 125, 1953 Ky. LEXIS 1242 (Ky. 1953) (decided under prior law).
A series of questions put to prosecutrix on rebuttal were not erroneous and prejudicial where they were asked in the language of defendant's testimony that prosecutrix had suggested intercourse with him and was to meet him for that purpose since she answered all the questions negatively in a terse manner and it could not be said with reason that she was again testifying in chief. Coldiron v. Commonwealth, 263 S.W.2d 125, 1953 Ky. LEXIS 1242 (Ky. 1953) (decided under prior law).
In prosecution for rape, admission of testimony that on certain occasions defendant sent his wife away and kept prosecuting witness who was 15 years old at the house with him and that the prosecuting witness did not object to this was not prejudicial to defendant since it was entirely possible jury believed that she had given actual consent and did not impose the extreme penalty although she was under the age for giving legal consent. Rhye v. Commonwealth, 263 S.W.2d 923, 1953 Ky. LEXIS 1256 (Ky. 1953) (decided under prior law).
It was improper, but not prejudicial, to admit testimony of doctor who examined prosecuting witness a few hours after alleged rape, that prosecuting witness told him she had been raped where the defense was an alibi, because the only real issue was whether the defendant was the person who had committed the act complained of, and not whether the act had in fact been committed. Rollyson v. Commonwealth, 320 S.W.2d 800, 1959 Ky. LEXIS 252 (Ky. 1959) (decided under prior law).
Argument of prosecuting attorney in rape prosecution charging that defendant had told “three different tales” and that “he has got a wife and children living in Arizona and he has been living over here with his mother five, six or seven years, a man out here raping men's wives” was not reversible error where jury fixed defendant's punishment at the minimum of ten years' imprisonment, whereas the jury would have been justified in imposing a greater punishment of life imprisonment or life imprisonment without right of parole or death. Hayton v. Commonwealth, 332 S.W.2d 537, 1960 Ky. LEXIS 155 (Ky. 1960) (decided under prior law).
54. — — — Carnal Knowledge of Female.
Testimony of girl's mother concerning conversation she had had with boy to whom the girl was engaged was improper in prosecution for carnal knowledge of female over 12 and under 16 years of age with her consent, but it could not be said to have been prejudicial where motion to strike was sustained by the court in the presence of the jury. McCloud v. Commonwealth, 333 S.W.2d 264, 1960 Ky. LEXIS 184 (Ky. 1960) (decided under prior law).
55. — — — Receiving Stolen Property.
The substantial rights of defendant were not prejudiced by erroneous overruling of defendant's objection to testimony to the effect that witness was instructed to and did make up into hamburger the unborn calf he removed from the cow although the testimony was not a part of the offense of receiving stolen property. Clatos v. Commonwealth, 298 Ky. 851, 184 S.W.2d 125, 1944 Ky. LEXIS 1008 (Ky. 1944) (decided under prior law).
56. — — — Shooting and Wounding.
In an effort to establish that defendant fled the country shortly after shooting, admission of testimony of judge and sheriff about a warrant for defendant and about a bond was not relevant or material and should have been omitted but was not prejudicial since defendant admitted he left the country following the shooting. Carr v. Commonwealth, 309 Ky. 234, 217 S.W.2d 320, 1949 Ky. LEXIS 680 (Ky. 1948) (decided under prior law).
Where only issue was whether defendant should be excused in prosecution for shooting and wounding with intent to kill on ground of defense of his wife, admission of testimony of prosecuting witness that she had not told defendant and his wife that their daughter was not at her home when she was at her home was not prejudicial error. Wilson v. Commonwealth, 310 Ky. 31, 219 S.W.2d 974, 1949 Ky. LEXIS 845 (Ky. 1949) (decided under prior law).
57. — — — Storehouse Breaking.
Where in prosecution for storehouse breaking codefendant testified that when peace officers arrested him they found a carton of cigarettes in his possession of the same brand as some of those that had been pilfered from the mine commissary but that he had bought them from a coal miner at a reduced price, even if the admission of the testimony was error, it was not prejudicial because the evidence taken as a whole preponderated on the side of defendant's guilt. Thompson v. Commonwealth, 298 S.W.2d 16, 1957 Ky. LEXIS 359 (Ky. 1957) (decided under prior law).
58. — — Hearsay.
In a rape and sodomy prosecution, even if a nurse's testimony that the victim said she had a bloody nose was not admissible under KRE 803(4)'s hearsay exception for statements concerning symptoms, pain, or sensations, any error was harmless as the victim testified that defendant struck her and caused her nose to bleed. Torrence v. Commonwealth, 269 S.W.3d 842, 2008 Ky. LEXIS 324 (Ky. 2008).
Although the trial court erred in admitting into evidence testimony from a deputy sheriff regarding complaints the deputy received about a person driving recklessly, because that evidence was not relevant, the error was harmless; among other things, there was more than sufficient evidence to support defendant's convictions for fleeing and wanton endangerment. Burchett v. Commonwealth, 314 S.W.3d 756,  2010 Ky. App. LEXIS 99 (Ky. Ct. App. 2010).
59. — — Instructions.
Although an instruction not based on evidence was erroneous and should have been omitted it did not necessarily follow that the giving thereof was prejudicial. Hatifield v. Commonwealth, 270 Ky. 395, 109 S.W.2d 821, 1937 Ky. LEXIS 85 (Ky. 1937) (decided under prior law).
Where every issue that the evidence called for was presented by appropriate instruction to jury, neither ground that verdict was not true opinion of some jurors nor that court erred in instructing jury was sufficient to authorize a reversal of judgment. Workman v. Commonwealth, 309 Ky. 117, 216 S.W.2d 415, 1948 Ky. LEXIS 1075 (Ky. 1948) (decided under prior law).
All instructions given must be considered together in determining whether there is error in any one of them, for an omission in one instruction may be supplied by another instruction. Gibson v. Commonwealth, 287 S.W.2d 163, 1956 Ky. LEXIS 448 (Ky. 1956) (decided under prior law).
Although the two instructions claimed by the defendant to be erroneous were not technically complete, the substantial rights of the defendant were not prejudiced thereby. Bean v. Commonwealth, 316 S.W.2d 231, 1958 Ky. LEXIS 39 (Ky. 1958) (decided under prior law).
When there is no controversy on a particular issue and no contrariety in the evidence on the subject, oversight in failing to instruct on it, while erroneous, must be shown to have prejudiced the substantial rights of the accused in order to warrant reversal. Lair v. Commonwealth, 330 S.W.2d 938, 1959 Ky. LEXIS 212 (Ky. 1959) (decided under prior law).
60. — — — Omission of Date.
Omission from instruction of date offense was alleged to have been committed was not prejudicial where the indictment, the proof and the carnal knowledge instruction immediately following the instruction definitely fixed the time of the act. Adams v. Commonwealth, 261 S.W.2d 811, 1953 Ky. LEXIS 1062 (Ky. 1953) (decided under prior law).
61. — — — Submission of Venue.
Failure of court's leading instruction to the jury to expressly submit the venue of the case was not fatal error since it could not have been considered as affecting the substantial rights of defendant where proof was abundant and without contradiction that the offense charged in the indictment was committed in the county and there was no issue remote or otherwise as to the venue of the prosecution. Horn v. Commonwealth, 289 Ky. 600, 159 S.W.2d 417, 1942 Ky. LEXIS 602 (Ky. 1942) (decided under prior law).
62. — — — Use of “Or” and “And.”
Although technically imperfect, instruction which submitted the question of defendant's guilt of the crime of which he was accused but used the disjunctive “or” in place of the conjunctive “and” making it appear that defendant's guilt or innocence of the crime of larceny was submitted in addition to that of store breaking was not prejudicial to defendant's substantive rights and was insufficient to authorize a reversal since such a consequence in the circumstances was impossible under the proof of the case. Neely v. Commonwealth, 269 Ky. 451, 107 S.W.2d 305, 1937 Ky. LEXIS 619 (Ky. 1937) (decided under prior law).
63. — — — Search Without Warrant.
There was no prejudicial error to defendant's substantial rights in failure of court to instruct jury on the law pertaining to the right of officers to search automobile without a search warrant where evidence disclosed the sheriff was shot as he reached the automobile which was parked on a public road. Kinder v. Commonwealth, 279 S.W.2d 782, 1955 Ky. LEXIS 540 (Ky. 1955) (decided under prior law).
64. — — — Accomplice.
It was not prejudicial error for the court to fail to give accomplice instructions by instructing the jury regarding the necessity for corroboration of the testimony of accomplice of defendant in view of fact accomplice was not relied upon to establish Commonwealth's case in chief but was merely called in rebuttal. Pittman v. Commonwealth, 242 S.W.2d 875, 1951 Ky. LEXIS 1087 (Ky. 1951) (decided under prior law).
It would have been better to have given an instruction on corroboration of an accomplice in prosecution for operating an automobile without owner's consent wherein defendant claimed he was an innocent passenger in car taken by witness who testified as purported accomplice of defendant but under all the proof the omission was not prejudicial. Christian v. Commonwealth, 255 S.W.2d 998, 1953 Ky. LEXIS 697 (Ky. 1953) (decided under prior law).
It was not reversible error to fail to instruct in accordance with statute requiring corroboration of evidence of accomplice where the accused's guilt was established by independent, ample, substantial evidence of a competent nature. Magruder v. Commonwealth, 281 S.W.2d 716, 1955 Ky. LEXIS 203 (Ky. 1955) (decided under prior law).
65. — — — Self-Defense.
Where there was no evidence whatever on which to base a self-defense instruction given by the trial court, it should not have been given but this was an instruction for the defendant's benefit and was harmless to him. Roberts v. Commonwealth, 284 Ky. 377, 144 S.W.2d 1043, 1940 Ky. LEXIS 507 (Ky. 1940) (decided under prior law).
Self-defense instruction was not prejudicially erroneous because it failed to charge defendant was the aggressor where evidence showed there was only one continuous affray. Coleman v. Commonwealth, 304 Ky. 115, 200 S.W.2d 151, 1947 Ky. LEXIS 602 (Ky. 1947) (decided under prior law).
Although “avert” is the better word since “avoid” carries something of an implication of the necessity of retreating, a self-defense instruction in murder prosecution containing the provision that defendant had no safe or to him apparently safe means of avoiding the danger except to shoot was not prejudicial. Perkins v. Commonwealth, 311 Ky. 304, 223 S.W.2d 997, 1949 Ky. LEXIS 1121 (Ky. 1949) (decided under prior law).
66. — — — Voluntary Manslaughter.
Where in the absence of a voluntary manslaughter instruction jury might have convicted defendant of murder and given him death or life in the penitentiary, unquestionably a voluntary manslaughter instruction was not only proper under the evidence but could not have prejudiced defendant. Long v. Commonwealth, 262 S.W.2d 809, 1953 Ky. LEXIS 1128 (Ky. 1953) (decided under prior law).
The court erroneously instructed on misdemeanor of involuntary manslaughter in voluntary manslaughter prosecution for death of eight-year-old pedestrian hit by defendant's automobile inasmuch as instruction allowed conviction if defendant were guilty of ordinary negligence, but error was not prejudicial to defendant because jury found him guilty of voluntary manslaughter because of his reckless and wanton negligence in operating his car in utter disregard of human life, as was correctly set out in the felony instruction. Gibson v. Commonwealth, 302 S.W.2d 128, 1957 Ky. LEXIS 182 (Ky. 1957) (decided under prior law).
Even had indictment been duplicitous in charging both voluntary manslaughter and murder, and had the court erred in not sustaining a general demurrer thereto, defendant would not have been prejudiced since the court only instructed on voluntary manslaughter and the lesser degrees of that offense. Smith v. Commonwealth, 321 S.W.2d 786, 1959 Ky. LEXIS 289 (Ky. 1959) (decided under prior law).
67. — — — Rape.
In prosecution for forcible rape where defendant was convicted of carnally knowing a girl 14½ years of age with her consent, instruction on forcible rape, a higher crime, was harmless error where jury disregarded it and convicted him of the lesser offense. White v. Commonwealth, 292 Ky. 416, 166 S.W.2d 873, 1942 Ky. LEXIS 105 (Ky. 1942) (decided under prior law).
In prosecution for rape it was not reversible error to fail to give affirmative instruction with respect to the alleged victim's having voluntarily consented if the instruction required jury to believe beyond reasonable doubt that act was committed forcibly and without consent of prosecutrix. Himes v. Commonwealth, 350 S.W.2d 637, 1961 Ky. LEXIS 122 (Ky. 1961) (decided under prior law).
68. — — — Murder.
Under the facts, it was not prejudicial to substantial rights of defendant in prosecution for crime of wilful murder by setting fire to house and burning child to death to submit instruction to jury for its determination whether or not defendant alone or with two others or either of them set fire to the house and burned the child to death. Whitfield v. Commonwealth, 278 Ky. 111, 128 S.W.2d 208, 1939 Ky. LEXIS 381 (Ky. 1939) (decided under prior law).
The court failed to give the whole law of the case when it omitted the involuntary manslaughter instruction in prosecution for wilful murder but it was not prejudicial to defendant's substantial rights where it instructed on murder, voluntary manslaughter and self-defense and the jury discarded the voluntary manslaughter instruction and convicted defendant under the murder instruction. Bates v. Commonwealth, 284 Ky. 1, 143 S.W.2d 730, 1940 Ky. LEXIS 429 (Ky. 1940) (decided under prior law).
Had the jury in murder trial assessed the minimum punishment of two years authorized by the voluntary manslaughter instruction, Court of Appeals would plainly have been required to have held the failure to give an involuntary manslaughter instruction prejudicial but, in view of the jury's wide departure from the permissible punishment by assessing a punishment of 12 years for voluntary manslaughter, had the court reversed the judgment it would clearly have been doing so on a mere technicality not affecting defendant's substantial rights. Ferguson v. Commonwealth, 291 Ky. 222, 163 S.W.2d 449, 1942 Ky. LEXIS 197 (Ky. 1942) (decided under prior law).
The words “lawfully made” served no useful purpose in instruction referring to duty of person shot by deputy sheriff charged with wilful murder to submit to arrest and might have possibly led the jury to believe that they had right to determine legality of arrest by some standard other than that set out in preceding instruction informing jury of the circumstances under which officers were authorized to make an arrest and was improper although standing alone it would not justify a reversal. Stacy v. Commonwealth, 254 S.W.2d 917, 1953 Ky. LEXIS 616 (Ky. 1953) (decided under prior law).
69. — — — Indecent and Immoral Practices.
In prosecution for committing indecent and immoral practices with a child under 15 years of age, instruction should have followed the language of the statute as did the indictment and should have shown that defendant was of the age of 17 years or older but where proof was abundant and without contradiction that the defendant was over 17 years of age as charged in the indictment and there was no issue remote or otherwise as to his age, the oversight, while erroneous, did not prejudice the substantial rights of accused. Lair v. Commonwealth, 330 S.W.2d 938, 1959 Ky. LEXIS 212 (Ky. 1959) (decided under prior law).
70. — — — Manslaughter.
In prosecution for manslaughter it was not error prejudicial to defendant's substantial rights to fail to give instructions respecting malicious shooting and stabbing where the usual instructions on murder, manslaughter and self-defense were given. Morris v. Commonwealth, 268 Ky. 768, 105 S.W.2d 1036, 1937 Ky. LEXIS 528 (Ky. 1937) (decided under prior law).
71. — — — Aiding and Abetting.
Where there was not a scintilla of evidence to connect a named fourth person with robbery it was not prejudicial error to instruct the jury that they might convict defendants, or any of them, if they or any of them were present aiding named fourth person. Hatifield v. Commonwealth, 270 Ky. 395, 109 S.W.2d 821, 1937 Ky. LEXIS 85 (Ky. 1937) (decided under prior law).
Instruction which, although not in the usual language, submitted guilt of defendant as principal or as an aider and abettor of other two accused men and in following language of indictment, which accused defendant and others of armed assault with intent to rob ten different persons collectively and of actually robbing them of money, listed the alleged victims alternatively with use of disjunctive “or” and not collectively by conjunctive “and” as charged, was erroneous but not prejudicial to defendant's rights since the jury fixed defendant's penalty at minimum provided by law for assaulting one person. Mahan v. Commonwealth, 286 S.W.2d 93, 1955 Ky. LEXIS 95 (Ky. 1955) (decided under prior law).
72. — — — Accidental Shooting.
Failure to instruct jury on the defendant's claimed theory of accidental shooting was not reversible error where there was no evidence to establish such a theory since defendant said he shot prosecuting witness to “scare him; keep him off me,” which was plainly intentional. Bowling v. Commonwealth, 279 S.W.2d 238, 1955 Ky. LEXIS 515 (Ky. 1955) (decided under prior law).
73. — — — Keeping Disorderly House.
Where indictment charged common-law offense of keeping a disorderly house and penalty authorized by instructions conformed to penalty prescribed by statute relating to similar offense defendant was not prejudiced since statutory penalty was less than that which accompanied the common-law offense. Baker v. Commonwealth, 252 S.W.2d 53, 1952 Ky. LEXIS 984 (Ky. 1952) (decided under prior law).
74. — — — Shooting and Wounding Another.
In prosecution for wilfully and feloniously shooting and wounding with intent to kill, the failure of the court to include instruction that if they believed accused guilty of shooting and wounding by the reckless handling of a pistol they should find him guilty of that, the lesser offense, did not operate to the prejudice of defendant's substantial rights. Bradley v. Commonwealth, 271 Ky. 253, 111 S.W.2d 414, 1937 Ky. LEXIS 185 (Ky. 1937) (decided under prior law).
Although the court did lump the instruction covering the degrees of the offense which made it harder to understand this was not prejudicial where it was not likely to mislead the jury. Turner v. Commonwealth, 260 S.W.2d 646, 1953 Ky. LEXIS 978 (Ky. 1953) (decided under prior law).
In prosecution for malicious shooting and wounding with intent to kill and charging defendant with having been convicted of two previous felonies, instruction requiring jury to find that second offense was committed after first conviction, but not containing a similar requirement as to immediate offense being committed after second conviction, while a technical error could not have misled the jury or prejudiced the defendant since there was no dispute in the evidence as to the date of the immediate offense and the date was well after the date of the second conviction. Lee v. Commonwealth, 306 S.W.2d 258, 1957 Ky. LEXIS 23 (Ky. 1957) (decided under prior law).
75. — — — Cutting and Wounding Another.
Refusal to define terms used in instructions such as “maliciously,” “wilful,” and “sudden heat of passion” in trial for maliciously cutting and wounding with intent to kill was not reversible error. Lawson v. Commonwealth, 309 Ky. 458, 218 S.W.2d 41, 1949 Ky. LEXIS 741 (Ky. 1949) (decided under prior law).
In joint prosecution of two defendants for maliciously cutting and wounding another instructions that jury could find defendants guilty or could find one of them guilty and the other not guilty or could find both of them not guilty and if upon the whole case jury entertained a reasonable doubt of the defendants, or either of them, having been proved guilty, it could find them or either of them not guilty for they and each of them were presumed to be innocent until their guilt had been established by the evidence beyond a reasonable doubt supplied the omissions in other instructions so as to authorize the jury to find one of them guilty and acquit the other and there was no reversible error. Gibson v. Commonwealth, 287 S.W.2d 163, 1956 Ky. LEXIS 448 (Ky. 1956) (decided under prior law).
76. — — — Possessing Alcoholic Beverages.
In prosecution for second offense of transporting intoxicating liquor in local option territory for the purpose of sale, failure to give affirmative instruction to the effect that if defendant was transporting the whiskey for his personal use he should be acquitted was not reversible error where court had instructed that before the jury could convict defendant it must believe beyond a reasonable doubt he was transporting the whiskey for the purpose of sale. May v. Commonwealth, 264 S.W.2d 75, 1954 Ky. LEXIS 650 (Ky. 1954) (decided under prior law).
In prosecution for second offense of possessing alcoholic beverages for the purpose of sale in local option territory where defendant contended court gave no instruction on the particular crime charged but, instead required the jury to determine defendant's guilt or innocence solely on the basis of a second offense violation, bill of exception disclosed that proper instructions permitting jury to return three possible verdicts, not guilty, guilty of the particular or principal crime charged or guilty of a second offense violation were given. Milby v. Commonwealth, 318 S.W.2d 55, 1958 Ky. LEXIS 128 (Ky. 1958) (decided under prior law).
77. — — — Assault.
Defendant's rights were not prejudiced by failure to give instruction for jury to return a favorable verdict if they should believe that the assault was by some other or another group of which defendant was not a member, and with which he was not banded for the purpose of alarming or injuring named persons or others where the instructions given sufficiently presented to the jury the questions of guilt or innocence, the only issues in the case. Chaney v. Commonwealth, 286 Ky. 434, 150 S.W.2d 10, 1941 Ky. LEXIS 224 (Ky. 1941) (decided under prior law).
78. — — — Assault with Intent to Rob.
Where defendant was indicted and charged with commission of the offense of assault with intent to rob it was a technical error but not such as would mislead the jury and was not prejudicial for the court, after setting forth all the elements of assault with intent to rob, to instruct the jury “then you will find the defendant guilty of attempted robbery and fix his punishment at confinement in the state reformatory for not less than 21 years, or for life, or by death in your discretion,” where instructions on assault and battery, lesser offense, self-defense and reasonable doubt were given as well as definitions of “assault,” “battery” and “feloniously.” Baker v. Commonwealth, 307 S.W.2d 773, 1957 Ky. LEXIS 113 (Ky. 1957) (decided under prior law).
79. — — — Carnal Knowledge of Female.
Where court a short time previous to the submission of case to jury admonished jury that the prosecution would be confined to the first sexual act testified to by the prosecutrix, the failure of the court to instruct that the commission of the act should be confined to a specified day when the first violation with the defendant was committed was not error prejudicial to defendant's substantial rights. Williams v. Commonwealth, 277 Ky. 227, 126 S.W.2d 131, 1939 Ky. LEXIS 634 (Ky. 1939) (decided under prior law).
80. — — — Variance.
Defendant's substantial rights were not prejudiced because the caption of the instructions incorrectly styled the case “Commonwealth v. Collins” where body of instructions specifically referred to the defendants by their correct names and the technical error appearing in the caption of the instruction did not mislead the jury and did not authorize a reversal of the judgment. Underhill v. Commonwealth, 289 S.W.2d 509, 1956 Ky. LEXIS 287 (Ky. 1956) (decided under prior law).
81. — — — Lesser Penalty.
Where defendant was indicted under statute which fixed penalty of not less than five nor more than 20 years imprisonment and jury was instructed under statute prescribing punishment upon conviction of not less than two nor more than seven years confinement in the penitentiary, defendant was not prejudiced by the instruction since it enabled jury to impose a lesser penalty than that fixed by statute under which indictment was drawn. Warren v. Commonwealth, 253 S.W.2d 612, 1952 Ky. LEXIS 1111 (Ky. 1952) (decided under prior law).
82. — — Jury.
Denial of motion for change of venue would not authorize a reversal of judgment of conviction where it appeared from the record as a whole that a fair and impartial trial was given defendant by the jury chosen. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Where record did not disclose whether or not a poll of jury was taken in trial for murder, Court of Appeals would assume that the verdict was unanimous and failure of trial court to instruct that unanimous verdict was required in criminal cases was not objectionable. Green v. Commonwealth, 281 S.W.2d 637, 1955 Ky. LEXIS 199 (Ky. 1955) (decided under prior law).
Where defendant on appeal of conviction for rape contended that court should have set aside judgment because as the affidavit showed, his father became boisterously drunk in courtroom just before jury which tried him was selected which was prejudicial to his substantial rights but defendant did not say a word to the court about this incident until he filed his motion for a new trial, defendant waived his right to take advantage of this alleged occurrence by his failure to promptly and seasonably ask for a discharge of the jury. Kahafer v. Commonwealth, 284 S.W.2d 678, 1955 Ky. LEXIS 41 (Ky. 1955) (decided under prior law).
Failure to place name of witness who testified before the grand jury on indictment for grand larceny was not prejudicial error where defendant had the transcript before trial and learned the names of his accusers and the name of the missing witness from the indictment by means of the transcript or he failed to show by the record who was before the grand jury. Bowling v. Commonwealth, 286 S.W.2d 884, 1955 Ky. LEXIS 107 (Ky. 1955) (decided under prior law).
There was no merit in contention that jurors did not properly consider murder case because they were out only 20 minutes for the members of the jury, undoubtedly, were thinking about the case while hearing the evidence, instructions of the court, and argument of counsel, thus requiring very little time to reach a decision on guilt and punishment of defendant. De Berry v. Commonwealth, 289 S.W.2d 495, 1956 Ky. LEXIS 284 (Ky. 1956), cert. denied, 352 U.S. 881, 77 S. Ct. 105, 1 L. Ed. 2d 81, 1956 U.S. LEXIS 353 (1956) (decided under prior law).
It was the province of jury to weigh conflicting evidence and decide facts, and a suspicion of even a well-founded belief of Court of Appeals that upon such evidence justice had not been done was not sufficient to authorize reversal of the judgment but where verdict was so contrary to conclusions to which rational judicial view of record led, it was proper and just to reverse the judgment. Koch v. Commonwealth, 290 S.W.2d 783, 1955 Ky. LEXIS 7 (Ky. 1955) (decided under prior law).
The use of recording device in grand jury inquiry room to record testimony of witnesses did not prejudice rights of defendant where there was no unauthorized disclosure and embarrassment. Greenwell v. Commonwealth, 317 S.W.2d 859, 1958 Ky. LEXIS 103 (Ky. 1958) (decided under prior law).
Where counsel for defendant entered the jury room with the judge during deliberation of jury on charge of voluntary manslaughter and a member of the jury told the judge the jury was hung 11 to one and the judge replied that it was important that verdicts be made in these cases and in order to do this persons would have to respect the opinions of others and that if a verdict could be reached it should be done and to continue deliberations and in about ten minutes the jury returned a verdict of guilty, the judge's conduct was improper and prejudicial to defendant but where defense counsel failed to object when judge made it known he was going to enter the jury room or when the judge returned from the jury room and after counsel knew what had transpired therein and failed to move to discharge the jury, it was too late for counsel to raise the error for the first time on motion for new trial. Smith v. Commonwealth, 321 S.W.2d 786, 1959 Ky. LEXIS 289 (Ky. 1959) (decided under prior law).
It was harmless error when the trial court permitted the jury to review a witness's videotaped statement to a detective privately in the deliberation room. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
83. — — — Selection.
It was not error to select a jury from another county unless court abused its vested direction, and if it was assumed that error was committed by the trial court in selecting a jury from an outside county, it was nonprejudicial, because it was not shown that the jury was unfair or partial, or did not afford defendant a fair and impartial trial. Sexton v. Commonwealth, 292 Ky. 18, 165 S.W.2d 829, 1942 Ky. LEXIS 16 (Ky. 1942) (decided under prior law).
Where there was no showing of any irregularity in the summoning of the venire, or that any of its members were disqualified or guilty of misconduct or were prejudiced or biased against defendant, if court did err in having the venire summoned from adjoining county there was no showing that the substantial rights of defendant were prejudiced thereby. Gross v. Commonwealth, 294 Ky. 492, 172 S.W.2d 78, 1943 Ky. LEXIS 484 (Ky. 1943) (decided under prior law).
Defendant's contention that court erroneously overruled his challenge for cause of a prospective juror who had admitted upon examination that he had a fixed opinion as to the guilt or innocence of the defendant and by the court's failure to allow a challenge for cause defendant was required to use his last peremptory challenge in order to remove juror had no merit where before reaching the juror in question defendant had exhausted all of his 15 peremptory challenges and the challenged juror for some reason did not serve and another juror was called in his place. Pittman v. Commonwealth, 242 S.W.2d 875, 1951 Ky. LEXIS 1087 (Ky. 1951) (decided under prior law).
Where judge in drawing names from jury wheel for special panel permitted a deputy clerk to take down the names drawn it was not prejudicial error so long as the names were not otherwise divulged, particularly in a court where statute placed duty upon a clerk or official stenographer under direction of court to prepare a record of the drawing of jury panels with a provision for secrecy. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Defendant's substantial rights were not prejudiced because names of six members of the trial jury did not appear on the last returned tax commissioner's book for the county, since defendants failed to establish that the jurors were not listed on the last voter's registration book. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
Where neither trial judge nor sheriff had any knowledge that the clerk was meddling in the case, by notifying some of her friends there was a probability of their being summoned for jury service if they made themselves available, but counsel for the defendants was advised of this fact before he accepted the jury and complaint concerning it after the verdict was not seasonably made, a new trial would not be granted. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
Where defendant convicted of voluntary manslaughter failed to show that he and his counsel were misled by misconduct of jurors who failed to disclose on voir dire that they had a relative killed by a deadly weapon or that timely objection was made, defendant could not claim reversible error. Jackson v. Commonwealth, 323 S.W.2d 874, 1959 Ky. LEXIS 351 (Ky. 1959) (decided under prior law).
84. — — — Separation.
There was no such separation of the jury as to prejudice the substantial rights of defendant where the men and women were boarded under guard at separate places and a woman cook slept in the hallway where the women were boarded but it was established by her and the other women jurors that no conversation was had with her concerning the case. Lawson v. Commonwealth, 278 Ky. 1, 127 S.W.2d 876, 1939 Ky. LEXIS 369 (Ky. 1939) (decided under prior law).
It was not prejudicial error for a jury to be taken by its guard to places of amusement, to restaurants and the like unless something improper occurred. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
Where six men were tentatively accepted for jury service, but subject to challenge, while under guard, visited home of great-aunt of deceased, and one of them, who was later accepted as a juror, in absence of guard and other prospective jurors went into her kitchen and talked with her, it was not cause for reversal of conviction for murder on ground of misconduct or separation of jury since it was only after jurors were accepted that they were not permitted to separate. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
Where defendant showed nothing more than instances of temporary withdrawal of a juror from the immediate presence of the jury's guard for innocent purposes the substantial rights of defendant were not prejudiced. Howard v. Commonwealth, 255 S.W.2d 629, 1953 Ky. LEXIS 675 (Ky. 1953) (decided under prior law).
Where jury went to rest room under guard and ten of the jurors had returned and taken their places in the jury box when it was discovered that all of the jurors were not present but the other two soon appeared and there was no showing or claim of any misconduct on the part of the members of the jury there was no error prejudicial to defendant's substantial rights. Marcum v. Commonwealth, 256 S.W.2d 22, 1953 Ky. LEXIS 711 (Ky. 1953) (decided under prior law).
Where court had instructed jurors to remain together in custody of sheriff but one juror became separated from the other jurors during lunch hour, although he denied he talked with anyone or that anyone talked with him about the case, and counsel for defendant expressed the belief that he felt the juror was reliable and that he would proceed with the trial and made no objection or motion to discharge the jury, he had waived his right to claim separation of jury as reversible error. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
It was improper to inquire of counsel in presence of jury whether they had any objection to jurors separating during noon recess, yet it was not reversible error in view of the fact the conviction was only for robbery not for armed robbery and the punishment fixed at ten years in prison. Fulton v. Commonwealth, 294 S.W.2d 89, 1956 Ky. LEXIS 115 (Ky. 1956) (decided under prior law).
85. — — — Biased Remark.
The statement of jurors to deputy sheriffs during the noon recess of trial for wilfully and maliciously shooting at and wounding another with intent to kill that the evidence looked pretty bad did not indicate any bias since the testimony of the first witnesses showed it would be a pretty bad case, and, in view of the verdict, fixing the punishment at the minimum of two years when it could have fixed it at 21 years, the statement of the juror that he was liable to give the defendant a “good stinging” concerned a possibility which did not occur and which did not indicate a settled opinion and no substantial rights of defendant were prejudiced by the conduct of the juror. Newsome v. Commonwealth, 311 S.W.2d 572, 1958 Ky. LEXIS 213 (Ky. 1958) (decided under prior law).
No prejudice could result where alleged biased remark by juror was favorable to the complaining party. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
Remark of juror made before he was called for jury duty and not revealed by him on his voir dire to the effect that, “he didn't see how in the hell anybody could see through the curtains and them pulled down and see anybody on the outside,” did not constitute an expression of the opinion as to the guilt or innocence of defendants but merely questioned the credibility of the identification of persons on the outside of the restaurant and, being favorable to the defendant, was not prejudicial. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
86. — — — Admonishment.
Before error, if one, in failing to admonish jury as to purpose for which evidence was allowed to be introduced, should have been given reversing effect, it should have appeared that the court's failure to admonish operated prejudicially to the rights of the defendant on trial. Rogers v. Commonwealth, 264 Ky. 187, 94 S.W.2d 345, 1936 Ky. LEXIS 292 (Ky. 1936) (decided under prior law).
It was not prejudicial error for the court to fail to admonish jury that testimony of defendant on cross-examination that he had been convicted twice of a felony went only to defendant's credibility as a witness since the right to this admonition was waived by the defendant in not requesting that it be given. Allen v. Commonwealth, 302 Ky. 546, 195 S.W.2d 96, 1946 Ky. LEXIS 715 (Ky. 1946) (decided under prior law).
Although it was error for trial court to admonish the jury that it was not necessary to believe doctor's affidavit introduced on behalf of defendant to the effect that defendant's wounds were in his back, it did not operate to the prejudice of the defendant where the court further admonished the jury they were to give it the same weight as if the doctor was present testifying. Helton v. Commonwealth, 312 Ky. 268, 226 S.W.2d 939, 1949 Ky. LEXIS 1260 (Ky. 1949) (decided under prior law).
Where trial court admonished jury that they should give the same weight to evidence of absent witness as if the witness were present and testifying in person but that it was not necessary for jury to believe it, although the admonishment was error, it did not operate to the prejudice of defendant in view of other instructions given jury. Helton v. Commonwealth, 312 Ky. 268, 226 S.W.2d 939, 1949 Ky. LEXIS 1260 (Ky. 1949) (decided under prior law).
An admonition as to purpose of evidence of an extraneous offense was deemed to be proper in most instances, but failure so to admonish jury was not regarded as prejudicial error unless it so appeared from whole record. Quarles v. Commonwealth, 245 S.W.2d 947, 1951 Ky. LEXIS 1269 (Ky. 1951) (decided under prior law).
Getting by robbery the dollar for the taxicab fare just before the killing of the taxicab driver, though perhaps not res gestae, was part of defendant's continuous conduct directly leading to the killing and omission of admonition to jury as to purpose for which evidence of extraneous offense of robbery could be considered was not prejudicial to the rights of accused. Quarles v. Commonwealth, 245 S.W.2d 947, 1951 Ky. LEXIS 1269 (Ky. 1951) (decided under prior law).
Answer of mother of deceased when asked if she knew defendant's business that he was bootlegging was not prejudicial to the substantial rights of defendant where defendant's counsel objected to the answer and moved that the court discharge the jury and continue the case and the court sustained the objection and admonished the jury that they were not to let what the witness said about bootlegging influence them in the case. Blackburn v. Commonwealth, 247 S.W.2d 528, 1952 Ky. LEXIS 717 (Ky. 1952) (decided under prior law).
Where testimony was improperly admitted but later withdrawn from jury with an admonition not to consider the evidence, it was ordinarily presumed that jury was controlled by such admonition and that no prejudice resulted therefrom; however, this rule was not infallible and there might be instances where even the withdrawing of such evidence might in no wise remove the devastating effect created. Carpenter v. Commonwealth, 256 S.W.2d 509, 1953 Ky. LEXIS 746 (Ky. 1953) (decided under prior law).
Court's admonition to the jury corrected what otherwise might have been considered as prejudicial error. Kelly v. Commonwealth, 260 S.W.2d 953, 1953 Ky. LEXIS 993 (Ky. 1953) (decided under prior law).
Where there was no request for an admonition any mistake that was committed in this connection was waived. Adams v. Commonwealth, 261 S.W.2d 811, 1953 Ky. LEXIS 1062 (Ky. 1953) (decided under prior law).
Overruling of motion to discharge jury in trial because of the injection of evidence into case tending to prove defendant guilty of illegal possession of moonshine, a crime other than one for which defendant was being tried, was not prejudicial to substantial rights of defendant where judge gave a proper admonition and the jury imposed a light sentence on defendant. Hocker v. Commonwealth, 262 S.W.2d 824, 1953 Ky. LEXIS 1134 (Ky. 1953) (decided under prior law).
It was not reversible error for the court to fail to admonish jury that purpose of other impeaching evidence went only to credibility of witness, where on the whole record such evidence was not prejudicial to accused. Bailey v. Commonwealth, 272 S.W.2d 807, 1954 Ky. LEXIS 1132 (Ky. 1954) (decided under prior law).
While defendant had the right to insist that the jury be admonished that prior convictions admitted by him on cross-examination could be considered only for the purpose of affecting his credibility as a witness, the failure of the court to do so in absence of such a request by defendant was not such an error as would require reversal. Patton v. Commonwealth, 273 S.W.2d 841, 1954 Ky. LEXIS 1216 (Ky. 1954) (decided under prior law).
Where widow of deceased became emotionally upset and cried in presence of the jury while testifying, and defendant did not request the court to admonish the jury the failure to give the admonition and the conduct of the widow was not prejudicial to the defendant. Jackson v. Commonwealth, 275 S.W.2d 788, 1955 Ky. LEXIS 377 (Ky. 1955) (decided under prior law).
In trial for chicken stealing, where the officer who had conducted search of defendant's premises was asked by defendant's counsel concerning whether defendant was at home at the time the officer executed the search warrant and after officer related he was not, officer was asked if he knew where he was and he answered that defendant was moving a moonshine still out in another hollow, the answer was not prejudicial to the substantial rights of the defendant in view of the court's proper admonition concerning its value. Rich v. Commonwealth, 305 S.W.2d 771, 1957 Ky. LEXIS 339 (Ky. 1957) (decided under prior law).
In prosecution for armed assault with intent to rob, defendant failed to show his substantial rights were violated by prosecutor, who in attempting to impeach defendant's alibi witness asked her if she was defendant's mother-in-law to which she answered yes and then prosecutor cross-examined concerning a written statement made by her that her daughter was not defendant's wife thus showing that defendant was guilty of living in adultery which was another crime, where the testimony was an essential part of the contradictory evidence and trial court properly admonished jury as to the purpose of the testimony and the consideration to be given it. Alsip v. Commonwealth, 310 S.W.2d 283, 1958 Ky. LEXIS 387 (Ky. 1958) (decided under prior law).
Where Commonwealth brought out testimony of sheriff and coroner concerning hair found near scene of crime to give evidence of beating received by deceased prior to the killing and court gave a full admonition to the jury explaining that there had been nothing presented to connect the hair with that of deceased any errors committed were corrected by the court's admonition. Hollon v. Commonwealth, 325 S.W.2d 340, 1959 Ky. LEXIS 60 (Ky. 1959) (decided under prior law).
Although it was error to admonish the jury to disregard evidence of witness who testified on direct examination that defendant's reputation was good but under cross-examination testified she had never heard anyone discuss his reputation, it was not prejudicial to defendant where defense produced five other witnesses who testified that defendant's moral reputation was good and the Commonwealth made no attempt to prove anything to the contrary since the evidence was cumulative and was established by the other five witnesses. Shepherd v. Commonwealth, 327 S.W.2d 956, 1959 Ky. LEXIS 87 (Ky. 1959) (decided under prior law).
It was not prejudicial error for trial court to fail to give admonition to jury limiting the purpose of the evidence concerning collateral matter which tended to be motive where defendant did not request it. Jones v. Commonwealth, 333 S.W.2d 272, 1960 Ky. LEXIS 187 (Ky. 1960) (decided under prior law).
87. — — Prosecutor's Statements.
Although improper, it was not substantially prejudicial to defendant's rights for prosecuting attorney to state in his final argument to the jury “If there should be among you a gentleman who is weak-kneed, who lacks the courage to vote for the death penalty, then I urge other gentlemen, who are men of courage, to hang this jury so that we might try this case again, and give another jury an opportunity to return the death penalty which is so richly deserved by this defendant.” Drake v. Commonwealth, 263 Ky. 107, 91 S.W.2d 1009, 1936 Ky. LEXIS 141 (Ky. 1936) (decided under prior law).
Where only error Commonwealth's attorney made in argument was implication that defendant had said in the lower court that he was so drunk he did not know what was done and he at once corrected himself by stating that the statement was not made by defendant in the lower court but to the arresting officer, it was not prejudicial. Strode v. Commonwealth, 301 Ky. 676, 192 S.W.2d 963, 1946 Ky. LEXIS 550 (Ky. 1946) (decided under prior law).
Where bill of exception merely set forth defendant's motion for a new trial and affidavits filed in support thereof which were to the effect that the attorney for the Commonwealth had made certain remarks concerning a radio speech which were outside the court's admonition as to the purpose of its admission, and counter-affidavits in denial and the judge did not certify that the remarks were made, there was no error prejudicial to the substantial rights of defendant since the bill of exceptions did no more than show the documents were filed and their contents and did not constitute a record of what occurred otherwise. Weber v. Commonwealth, 303 Ky. 56, 196 S.W.2d 465, 1946 Ky. LEXIS 757 (Ky. 1946) (decided under prior law).
In order for error in the argument of counsel to be ground for reversal it must be prejudicial and this applies not only in civil cases but also in criminal cases and actual injury to defendant is generally regarded as necessary to reversal. Decker v. Commonwealth, 303 Ky. 511, 198 S.W.2d 212, 1946 Ky. LEXIS 889 (Ky. 1946) (decided under prior law).
It was not material or prejudicial error for attorney for Commonwealth to remark that defending counsel appeared to be pursuing their course in vociferously propounding questions to prosecuting witness for the purpose of confusing her. Hornsby v. Commonwealth, 305 Ky. 747, 205 S.W.2d 338, 1947 Ky. LEXIS 898 (Ky. 1947) (decided under prior law).
Where Commonwealth's attorney stated in his closing argument that defendant should have been convicted for carnally knowing with her consent a female child under 16 years of age and over 12 years of age if jury found that alleged crime took place at any time during night of December 24-25, 1948, which was customary manner of designating a night and could not have unduly influenced the jury, the statement was not prejudicial error. Bailey v. Commonwealth, 312 Ky. 764, 229 S.W.2d 767, 1950 Ky. LEXIS 766 (Ky. 1950) (decided under prior law).
Repeated statements by Commonwealth's attorney on voir dire examination of jurors to the effect that Commonwealth would not be satisfied with a verdict less than the death penalty and that there would be no doubt in the jurors' minds that defendant was guilty was not prejudicial to defendant where his own testimony was sufficient to convict him of murder and insufficient to establish justification and the statements made by Commonwealth's attorney were available to him in his opening as well as his closing arguments. Bircham v. Commonwealth, 238 S.W.2d 1008, 1951 Ky. LEXIS 833 (Ky. 1951), cert. denied, 342 U.S. 805, 72 S. Ct. 55, 96 L. Ed. 609, 1951 U.S. LEXIS 1521 (1951) (decided under prior law).
Where reference in argument was very general and related to something undisclosed because of the defendant's objection as to its introduction in rebuttal, the reference, though improper, was not prejudicial. Joseph v. Commonwealth, 262 S.W.2d 673, 1953 Ky. LEXIS 1112 (Ky. 1953) (decided under prior law).
The proper test of whether indirect reference to defendant's failure to testify was sufficiently prejudicial to require reversal was whether the statement was reasonably certain to direct jury's attention to defendant's failure to testify. Adams v. Commonwealth, 264 S.W.2d 283, 1954 Ky. LEXIS 672 (Ky. 1954) (decided under prior law).
Where Commonwealth's attorney during the course of his final argument to the jury, donned uniform cap and coat which policeman was wearing at time of the killing and made the point that defendant could not possibly have failed to observe that deceased was a police officer for the purpose of discrediting defendant's statement that he did not see any policemen in uniform at the time of the shooting and the officer's widow was sitting in the courtroom at the time, and when the uniform was donned she burst out weeping and was led from the courtroom, there was nothing in the incident materially harmful to defendant's substantial rights. Merrifield v. Commonwealth, 268 S.W.2d 405, 1954 Ky. LEXIS 897 (Ky. 1954), cert. denied, 348 U.S. 935, 75 S. Ct. 360, 99 L. Ed. 732, 1955 U.S. LEXIS 1194 (1955) (decided under prior law).
In prosecution for rape, statement of attorney for Commonwealth in his closing argument with reference to the defendant being within draft age was improper although not so prejudicial as to call for reversal in and of itself when the full text of what he said in that regard was considered. Stasel v. Commonwealth, 278 S.W.2d 727, 1955 Ky. LEXIS 489 (Ky. 1955) (decided under prior law).
Where remark of attorney for Commonwealth was not only invited by previous argument of defendants' counsel, but was also of such a trifling character and of common knowledge that the substantial rights of defendants could not reasonably be said to have been prejudiced thereby, the proper action was taken by the court in sustaining objection and admonishing the jury not to consider remark in making up its verdict. Mitchell v. Commonwealth, 280 S.W.2d 189, 1955 Ky. LEXIS 142 (Ky. 1955) (decided under prior law).
Inference in argument of prosecuting attorneys that defendants, a constable and his deputy, were “trigger happy” and that since there were two of them they could have grabbed decedent, who with his wife was allegedly trying out a new pistol on a Sunday by shooting into trees, and overpowered him rather than shoot him was not improper or prejudicial as it may well have been based on the evidence as to powder marks, the number of shots fired, the fact that both defendant and his deputy used their guns and other circumstances leading up to and during the shooting. Jones v. Commonwealth, 281 S.W.2d 920, 1955 Ky. LEXIS 215 (Ky. 1955) (decided under prior law).
The argument of counsel must be both improper and prejudicial to warrant upsetting a jury's verdict. Jones v. Commonwealth, 281 S.W.2d 920, 1955 Ky. LEXIS 215 (Ky. 1955) (decided under prior law).
Statements of prosecuting attorneys with reference to the defendant's failure to testify are not reversible error in every case. Byrd v. Commonwealth, 283 S.W.2d 191, 1955 Ky. LEXIS 290 (Ky. 1955) (decided under prior law).
Closing remarks of Commonwealth's attorney to jury were not prejudicial where during the argument of the case he, in substance, stated to the jury that, if jury thought law was too harsh and did not give prisoner who had escaped from penitentiary a sentence, at some other time some one might steal their chattels and a jury in such case might also decide law too harsh. Clark v. Commonwealth, 293 S.W.2d 465, 1956 Ky. LEXIS 67 (Ky. 1956), cert. denied, Clark v. Kentucky, 353 U.S. 923, 77 S. Ct. 682, 1 L. Ed. 2d 720, 1957 U.S. LEXIS 1116 (1957) (decided under prior law).
There was nothing prejudicial where Commonwealth's attorney, during argument in prosecution of prisoner who had escaped from penitentiary, asked jury whether they would be satisfied if a jury did not mete out a sentence to such a person who stole their chattels and requested jury to mete out term of six years to defendant because it would serve to keep other people from escaping. Clark v. Commonwealth, 293 S.W.2d 465, 1956 Ky. LEXIS 67 (Ky. 1956), cert. denied, Clark v. Kentucky, 353 U.S. 923, 77 S. Ct. 682, 1 L. Ed. 2d 720, 1957 U.S. LEXIS 1116 (1957) (decided under prior law).
Statements made during trial for armed robbery by prosecutor in his argument which referred to defendant as to having deserted his wife and children and as to his having a criminal record would have been improper had it not been in response to argument by defense counsel asking the jury to let defendant return to his wife and two little children instead of convicting him. Johnson v. Commonwealth, 302 S.W.2d 585, 1957 Ky. LEXIS 200 (Ky. 1957) (decided under prior law).
Statement made by Commonwealth's attorney in his closing argument to jury was not prejudicial error where it was objected to and court on overruling objection not only admonished jury not to consider the statement but further instructed jury to consider the case upon the evidence and the instructions of the court and the admonition was not objected to nor exceptions saved to the ruling of the court. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
Argument of prosecuting attorney in burglary prosecution that the maximum punishment should have been given as a deterrent for the protection of the public, including the jurors, although it might have been improper, was not prejudicial where jurors apparently paid little attention to it and fixed his punishment at five years when the maximum was ten years. Easley v. Commonwealth, 320 S.W.2d 778, 1958 Ky. LEXIS 14 (Ky. 1958) (decided under prior law).
88. — — Remarks of Judge.
Where trial judge remarked to witness, in the presence of the jury, at the close of her testimony that he had an idea somebody had been working on her to which counsel for defendant objected and the judge then further remarked that he was not going to let a witness come in and say one thing on the examining trial and swear another thing on the trial, the remarks of the judge were highly improper but their effect, if any, was to discredit a witness who had given very damaging testimony against defendant and defendant's substantial rights were not prejudiced thereby. Jones v. Commonwealth, 271 Ky. 647, 113 S.W.2d 7, 1938 Ky. LEXIS 35 (Ky. 1938) (decided under prior law).
A remark by the judge after allowing objected to evidence to be admitted that such evidence as to defendant's character should be taken by the jury “for what it was worth” was not prejudicial to the rights of the defendant. Howell v. Commonwealth, 313 Ky. 662, 233 S.W.2d 270, 1950 Ky. LEXIS 948 (Ky. 1950) (decided under prior law).
Where trial judge in overruling motion to exclude testimony concerning defendant's reputation remarked that the jury could take the evidence for what it was worth the remark did not constitute prejudicial error. Howell v. Commonwealth, 313 Ky. 662, 233 S.W.2d 270, 1950 Ky. LEXIS 948 (Ky. 1950) (decided under prior law).
Court's remarks could not have prejudiced defendant in the minds of the jury where trial judge, in refusing to admit testimony, asked why attorney for defense wanted to ask witness things that had nothing to do with the case and after attorney for defense answered that he understood his case trial judge said that he might think that he did but that he would decide what was competent. Friley v. Commonwealth, 255 S.W.2d 483, 1953 Ky. LEXIS 654 (Ky. 1953) (decided under prior law).
Where trial court intervened 17 times and asked questions of the witnesses, none of which questions or rulings thereon were friendly or favorable to the defendant, it did not constitute prejudicial error since the trial court had the right to ask witnesses questions that were competent and to take such action as would expedite orderly procedure of trial. Kelly v. Commonwealth, 260 S.W.2d 953, 1953 Ky. LEXIS 993 (Ky. 1953) (decided under prior law).
In murder trial where court admitted without objection widow's testimony concerning the family of deceased, including the fact that a son was in the air corps and confined to a hospital, the court perhaps should not have observed that the defendant's statement as to his son having returned from Korea to attend the trial had nothing to do with the case, but this was of no consequence and certainly not prejudicial error. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
In prosecution for child desertion, statement by court that if counsel had as much intelligence as he ought to have he wouldn't even ask a question like that because it was absolutely immaterial, while improper, was not so prejudicial as to constitute reversible error. Williams v. Commonwealth, 276 S.W.2d 454, 1955 Ky. LEXIS 423 (Ky. 1955) (decided under prior law).
Where the jury came to the courtroom and announced that they were hopelessly hung and the trial judge stated that “this has been a right expensive case, and I believe I will let you go back for at least another half hour and try to reach a verdict,” and the jury deliberated about an hour and half before reaching a verdict, the statement had no prejudicial effect since it was the duty of the judge to let the jury deliberate as long as there was a reasonable possibility of a verdict being reached. Dawes v. Commonwealth, 281 S.W.2d 901, 1955 Ky. LEXIS 208 (Ky. 1955) (decided under prior law).
In prosecution for wilful murder of decedent by constable and his deputy, statement by court, in presence of various members of petit jury, in the course of instructions to grand jury that one of three homicide cases on court's record for last 25 years involved a peace officer and that peace officers had no right to “pack a 45” all the time and when used in a killing of some innocent person to claim self-defense, was not prejudicial error where verdict of jury appeared fully justified. Jones v. Commonwealth, 281 S.W.2d 920, 1955 Ky. LEXIS 215 (Ky. 1955) (decided under prior law).
An interjection in the form of a question asked defendant by trial court but which was unanswered was inappropriate but could not be regarded as prejudicial. Smith v. Commonwealth, 282 S.W.2d 840, 1955 Ky. LEXIS 272 (Ky. 1955) (decided under prior law).
Judge's remark that he was not advised concerning police powers of guards on duty at swimming pools but that they were principally to safeguard the children in answer to question asked him by one of the jurors after counsel had made their arguments in trial for engaging in indecent practices with a 12-year-old child in a swimming pool, was neither additional proof nor as an oral instruction and was so irrelevant to the issue of the case that defendant was not prejudiced by it. Faulkner v. Commonwealth, 343 S.W.2d 581, 1961 Ky. LEXIS 427 (Ky. 1961) (decided under prior law).
89. — — Side Remark of Witness.
Where witness upon leaving witness stand in a side remark stated that defendant's brother, who had testified for defense, was bootlegging and jury was not admonished nor charged to disregard the statement, the remark while improper was not prejudicial against defendant in light of the immateriality of the statement. Hall v. Commonwealth, 248 S.W.2d 417, 1952 Ky. LEXIS 740 (Ky. 1952) (decided under prior law).
90. — — Laughter of Sheriff.
In the absence of a showing that attention of jury was attracted to the laughter of sheriff and his deputies or that their conduct was to influence the jury, it did not constitute error prejudicial to the substantive rights of defendant. Carter v. Commonwealth, 278 Ky. 14, 128 S.W.2d 214, 1939 Ky. LEXIS 384 (Ky. 1939) (decided under prior law).
91. — — Newspaper Stories.
Newspaper stories concerning telephone threats to the Commonwealth's attorney appearing before trial court overruled the motion and grounds for a new trial were not prejudicial to defendant's substantial rights. Jones v. Commonwealth, 311 S.W.2d 190, 1958 Ky. LEXIS 181 (Ky. 1958) (decided under prior law).
92. — — Failure to Have Counsel.
Where counsel was offered and refused by defendant convicted of child desertion, Court of Appeals would not reverse, for want of counsel, unless the record on appeal disclosed that it was reasonably apparent to the court, before trial, that the right to counsel was not intelligently, competently, understandingly, and voluntarily waived by the accused. Neal v. Commonwealth, 303 S.W.2d 903, 1957 Ky. LEXIS 273 (Ky. 1957) (decided under prior law).
93. — — Night Sessions of Court.
Trial court did not abuse its discretion to prejudice defendant's substantial rights in murder trial by conducting night sessions in attempting to confine the period of the trial to a reasonable number of days where defendant had refused counsel, was conducting his own defense and length of sessions was due almost entirely to the tactics of defendant in engaging in endless and repetitious cross-examination of the Commonwealth's witnesses. Anderson v. Commonwealth, 353 S.W.2d 381, 1961 Ky. LEXIS 8 (Ky. 1961), cert. denied, Anderson v. Kentucky, 369 U.S. 829, 82 S. Ct. 847, 7 L. Ed. 2d 795, 1962 U.S. LEXIS 1582 (1962), cert. denied, Anderson v. Kentucky, 369 U.S. 863, 82 S. Ct. 953, 8 L. Ed. 2d 20, 1962 U.S. LEXIS 1418 (1962) (decided under prior law).
94. — — Habitual Criminal.
One accused of grand larceny and as an habitual criminal at the same time was tried upon the indictment as a whole which was not prejudicial to his substantial rights. Winn v. Commonwealth, 303 S.W.2d 275, 1957 Ky. LEXIS 243 (Ky. 1957) (decided under prior law).
95. — — Defect or Irregularity in Indictment.
A defect or irregularity in an indictment was waived where no demurrer was filed, but where indictment did not charge a public offense sufficiency thereof could be raised on appeal even though demurrer was not filed. Caudill v. Commonwealth, 262 S.W.2d 390, 1953 Ky. LEXIS 1097 (Ky. 1953) (decided under prior law).
Where indictment did not charge public offense, the sufficiency thereof could be raised on appeal even though demurrer was not filed since the sufficiency of the indictment was raised by motion of accused for a directed verdict. Caudill v. Commonwealth, 262 S.W.2d 390, 1953 Ky. LEXIS 1097 (Ky. 1953) (decided under prior law).
In the absence of an affirmative showing to the contrary the court on appeal must presume that the foreman of the grand jury had indorsed indictment a “true bill” on the back and that it was presented by him in the presence of the grand jury and filed by the clerk as required by statute. Holt v. Commonwealth, 310 S.W.2d 40, 1957 Ky. LEXIS 153 (Ky. 1957), cert. denied, Holt v. Kentucky, 357 U.S. 909, 78 S. Ct. 1154, 2 L. Ed. 2d 1158, 1958 U.S. LEXIS 902 (1958) (decided under prior law).
Where evidence was heard by the circuit court on trial of a habeas corpus proceeding brought by a prisoner seeking release from state penitentiary, and that evidence was not before the Court of Appeals, there was an additional presumption of regularity in the return of the indictment. Holt v. Commonwealth, 310 S.W.2d 40, 1957 Ky. LEXIS 153 (Ky. 1957), cert. denied, Holt v. Kentucky, 357 U.S. 909, 78 S. Ct. 1154, 2 L. Ed. 2d 1158, 1958 U.S. LEXIS 902 (1958) (decided under prior law).
Appellant's complaint that indictment was defective was not available on appeal for failure to preserve the error by motion for a new trial. Pennington v. Commonwealth, 328 S.W.2d 549, 1959 Ky. LEXIS 133 (Ky. 1959) (decided under prior law).
The language in opinions of Court of Appeals to effect that on appeal the court could always determine the sufficiency of the indictment to support the conviction was perhaps too broad, for the correct test was whether the indictment stated a public offense. Duncan v. Commonwealth, 330 S.W.2d 419, 1959 Ky. LEXIS 197 (Ky. 1959) (decided under prior law).
96. — — Judgment.
Defendant was not deprived of any substantial right vouchsafed him under the law by entry of judgment for rape which fixed date and place of execution and limited the number and classes of persons permitted to be present. Venison v. Commonwealth, 273 Ky. 83, 115 S.W.2d 580, 1938 Ky. LEXIS 590 (Ky. 1938) (decided under prior law).
Defendant's rights were not substantially prejudiced by judgment finding defendant guilty of malicious shooting at and wounding another with intent to kill, and two previous convictions after verdict found defendant guilty and fixed punishment at 12 years in the state penitentiary where, if jury had found defendant guilty of crime charged and two previous convictions, their verdict should have been a life penalty. Smith v. Commonwealth, 284 Ky. 80, 143 S.W.2d 859, 1940 Ky. LEXIS 441 (Ky. 1940) (decided under prior law).
When it appeared from an examination of the record that no substantial errors were made such as would prevent an accused from having substantial justice meted out to him, the judgment would be affirmed. Daniels v. Commonwealth, 269 S.W.2d 705, 1954 Ky. LEXIS 1009 (Ky. 1954) (decided under prior law).
Where defendant was charged with knowingly possessing alcoholic beverages for the purpose of sale in local option territory and jury found him guilty and fixed his punishment at a fine of $50.00 and 30 days in jail but judgment directed that the Commonwealth recover of the defendant the sum of $50.00 and costs and put him under a peace bond and remanded him to jail, the omission of the 30-day jail sentence from the judgment was not prejudicial to defendant's substantial rights. Gray v. Commonwealth, 306 S.W.2d 840, 1957 Ky. LEXIS 62 (Ky. 1957) (decided under prior law).
97. — Evidence.
98. — —-Admission.
Because the trial court's failure to hold a Daubert hearing pursuant to KRE. 702 before admitting shaken baby syndrome opinion evidence was not harmless error under RCr P 9.24, it erred in finding defendant guilty of wanton first-degree assault. Hamilton v. Commonwealth, 293 S.W.3d 413, 2009 Ky. App. LEXIS 138 (Ky. Ct. App. 2009).
Admission of evidence of another murder allegedly committed by defendant and evidence of that murder victim's background was not harmless where the case turned primarily on whether the jury believed defendant's or another alleged perpetrator's version of the events, each man pointed the finger at the other as the kidnapper and killer of the victim, and allowing proof of another murder, especially when that proof came from the person defendant claimed actually committed the crimes, and proof of the background of the victim of that murder was necessarily prejudicial. St. Clair v. Commonwealth, 455 S.W.3d 869, 2015 Ky. LEXIS 14 (Ky. 2015).
99. — — Hearsay.
Trial court abused its discretion by permitting the Commonwealth to play to the jury the hearsay and irrelevant portions of a witness's taped statement; the mere fact that the witness was openly hostile was not a license for the admission of hearsay. However, the admission of the statement, which did not implicate defendant in a murder, was harmless under RCr 9.24. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
100.  — — Prior convictions.
In a trial alleging that defendant lied when she said her boyfriend forged her signature on a loan document, it was reversible error to bar defendant from inquiring on cross-examination into the conduct underlying the boyfriend's prior misdemeanor convictions for giving a false name to a peace officer. That evidence went to the core of the defense and would have impeached the character and credibility of the Commonwealth's star witness. Allen v. Commonwealth, 395 S.W.3d 451, 2013 Ky. LEXIS 30 (Ky. 2013).
Rule 9.26.  Trial by jury or by the court.
Text
(1)  Cases required to be tried by jury shall be so tried unless the defendant waives a jury trial in writing with the approval of the court and the consent of the Commonwealth.
(2)  In a case tried without a jury the court shall make a general finding and shall in addition, on request made before the general finding, find the facts specially. Such findings may be oral. If an opinion or memorandum of decision is filed, it will be sufficient if the findings of fact appear in it.
History
(Adopted June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Cited:  Alcorn v. Smith, 724 F.2d 37, 1983 U.S. App. LEXIS 14309 (6th Cir. 1983); Commonwealth v. Ryan, 5 S.W.3d 113, 1999 Ky. LEXIS 103 (Ky. 1999); Thompson v. Commonwealth, 147 S.W.3d 22, 2004 Ky. LEXIS 195 (Ky. 2004); Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010).
NOTES TO DECISIONS

 	1. 	Construction.
 	2. 	Absolute Right.
 	3. 	Capital Cases.
 	4. 	Jury Sentencing.
 	5. 	Waiver.
1. Construction.
RCr 9.84(2) shall not be construed so as to eliminate the Commonwealth's right to demand a jury under subsection (1) of this rule, when the defendant pleads guilty. Commonwealth v. Johnson, 910 S.W.2d 229, 1995 Ky. LEXIS 107 (Ky. 1995).
Ensuring the proper application and construction of RCr 9.26(1) was of sufficient importance to justify considering a writ petition filed by the Commonwealth of Kentucky to prevent a district court judge from holding a bench trial in defendant's prosecution for first-offense driving under the influence; although the Commonwealth did not demonstrate that great and irreparable injury would result if the writ did not issue, a narrow exception is available to the injury requirement for a writ of prohibition when a substantial miscarriage of justice will result if the lower court is proceeding erroneously, and correction of the error is necessary and appropriate in the interest of orderly judicial administration. Commonwealth v. Green, 194 S.W.3d 277, 2006 Ky. LEXIS 171 (Ky. 2006).
2. Absolute Right.
Whether to engage in plea bargaining is a matter reserved to the sound discretion of the prosecuting authority; indeed, this rule seems to confer an absolute right to a jury trial upon either the defendant or the Commonwealth. Commonwealth v. Corey, 826 S.W.2d 319, 1992 Ky. LEXIS 46 (Ky. 1992).
In the absence of a request for a jury trial pursuant to KRS 29A.270, this Rule should not be construed to mandate that a jury trial must be conducted in every criminal case no matter how minor the charged offense might be. Donta v. Commonwealth, 858 S.W.2d 719, 1993 Ky. App. LEXIS 95 (Ky. Ct. App. 1993).
3. Capital Cases.
With or without a jury, the final sentencing determination will be by the court and the jury verdict is no more than a recommendation; thus, the right to have the trial court impose sentence upon a plea of guilty is not infringed upon by a jury verdict, and in capital case the jury verdict should be heard by court prior to final sentencing except upon agreement of all parties. Commonwealth v. Johnson, 910 S.W.2d 229, 1995 Ky. LEXIS 107 (Ky. 1995).
In a death penalty case, appellant was permitted to waive jury sentencing under KRS 532.030(4), and the right to waive jury sentencing did not disappear due to a guilty plea to a capital offense. Windsor v. Commonwealth, 413 S.W.3d 568, 2010 Ky. LEXIS 312 (Ky. 2010).
4. Jury Sentencing.
Trial court erred in allowing defendant convicted of first-degree criminal abuse and the intentional murder of her stepson to waive jury sentencing pursuant to the court's recommendation of a minimum sentence; Commonwealth was entitled to a jury-recommended sentence; neither exception contained within RCr 9.84(1) applied. Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996).
While the plea form that defendant signed conjoined the waiver of a right that was constitutionally guaranteed with the waiver of a right that was not, omission of the adjective “constitutional” did not diminish the validity of defendant's waiver of the right to appeal under Ky. Const. § 115; therefore, defendant's motion to withdraw the defendant's waiver of jury sentencing under RCr P. 9.26(1) and KRS 532.055 was properly denied. Simms v. Commonwealth, 354 S.W.3d 141, 2011 Ky. App. LEXIS 166 (Ky. Ct. App. 2011), review denied, — S.W.3d —, 2011 Ky. LEXIS 352 (Ky. Dec. 14, 2011).
5. Waiver.
Defendant's waiver of a jury trial in writing, under RCr 9.26(1), did not require a colloquy with the trial court. Marshall v. Commonwealth, 60 S.W.3d 513, 2001 Ky. LEXIS 202 (Ky. 2001), cert. denied, Marshall v. Kentucky, 535 U.S. 1024, 122 S. Ct. 1622, 152 L. Ed. 2d 633, 2002 U.S. LEXIS 2953 (2002).
Although defendant had no common law or constitutional right to a jury trial in his prosecution for first-offense DUI because first-offense DUI is a petty offense and he was not prosecuted by indictment or information under Ky. Const. § 11, the requirements of RCr 9.26(1), including the requirement for the consent of the Commonwealth of Kentucky to a bench trial, were triggered when his case was originally scheduled for jury trial; because the Commonwealth did not consent, the district court erred in granting defendant's motion for a bench trial, and the Commonwealth was entitled to a writ of prohibition to prevent the bench trial from proceeding. Commonwealth v. Green, 194 S.W.3d 277, 2006 Ky. LEXIS 171 (Ky. 2006).
B. 
JURY
Rule 9.30.  Selection of jury. 
Rule 9.32  Alternate Jurors. 
Rule 9.33.  Jurors from adjoining counties. 
Rule 9.34.  Challenge to panel. 
Rule 9.36.  Challenges to individual jurors. 
Rule 9.38.  Examination of jurors. 
Rule 9.40.  Peremptory challenges. 
Rule 9.30.  Selection of jury.
Text
(1)  (a)  In a jury trial in circuit court the clerk, in open court, shall draw from the jury box sufficient names of the persons selected and summoned for jury service to compose a jury as required by law. If one or more of them is challenged, the clerk shall draw from the box as many more as are necessary to complete the jury.
 	(b)  If there is an irregularity in drawing from the jury box, the names of the jurors so drawn shall be returned to the box.
 	(c)  When it appears that the names in the jury box are about to become exhausted, the judge may obtain additional jurors by drawing from the drum, or, with the consent of the parties, by ordering the sheriff or a bailiff appointed by the court to summon any number of qualified persons.
(2)  The jury-selection process shall be conducted in accordance with Part Two (2) of the Administrative Procedures of the Court of Justice.
History
(Amended June 18, 1976, effective July 1, 1976; amended June 12, 1981, effective September 1, 1981.)
Annotations

Opinions of Attorney General. The rule does not apply to inquests since inquests are special proceedings, neither wholly civil nor wholly criminal. OAG 68-505.
Since a police court in a fifth-class city has no detailed statutory direction concerning jury selection, the selection is the same as at common law, subject to any statutory modification. OAG 71-226.
Cited:  Helton v. Commonwealth, 476 S.W.2d 621, 1971 Ky. LEXIS 62 (Ky. 1971); Perdue v. Commonwealth, 916 S.W.2d 148, 1995 Ky. LEXIS 109 (Ky. 1995); Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010).
NOTES TO DECISIONS

 	1. 	Construction.
 	2. 	Bystanders.
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1. Construction.
Where additional jurors are necessary, they must be selected in accordance with KRS 29.280 (repealed) as modified by this rule. Brock v. Commonwealth, 430 S.W.2d 333, 1968 Ky. LEXIS 400 (Ky. 1968).
This rule requires only that the selection of the actual jury from the jury pool be made in open court, and the procedure authorized by the rules and the administrative procedures of the court permitted the Chief Circuit Judge or a designee thereof, to select a sufficient number of names from the randomized list to constitute a jury pool. Stroud v. Commonwealth, 922 S.W.2d 382, 1996 Ky. LEXIS 53 (Ky. 1996).
2. Bystanders.
When there was a deficiency in the panel, the judge was not bound to draw further from the drum, but could direct the sheriff to select bystanders. Ge Burk v. Commonwealth, 153 Ky. 264, 155 S.W. 381, 1913 Ky. LEXIS 823 (Ky. 1913); Thurman v. Commonwealth, 154 Ky. 555, 157 S.W. 919, 1913 Ky. LEXIS 100 (Ky. 1913); Smith v. Commonwealth, 217 Ky. 8, 288 S.W. 1059, 1926 Ky. LEXIS 32 (Ky. 1926); Jennings v. Commonwealth, 239 Ky. 629, 40 S.W.2d 279, 1931 Ky. LEXIS 835 (1931) (decided under prior law).
The purpose in permitting the use of bystanders was to enable courts to proceed without the delay attendant on summoning jurors whose names should come out of the drum. Thurman v. Commonwealth, 154 Ky. 555, 157 S.W. 919, 1913 Ky. LEXIS 100 (Ky. 1913) (decided under prior law).
When the regular panel in a criminal case was exhausted there was no limit to the number of bystanders that could be called. Sloan v. Commonwealth, 211 Ky. 318, 277 S.W. 488, 1925 Ky. LEXIS 873 (Ky. 1925); Stevens v. Burgevin, 221 Ky. 86, 295 S.W. 1050, 1927 Ky. LEXIS 645 (Ky. 1927); Williams v. Commonwealth, 254 Ky. 277, 71 S.W.2d 626, 1934 Ky. LEXIS 73 (Ky. 1934); Galloway v. Commonwealth, 293 Ky. 766, 170 S.W.2d 594, 1943 Ky. LEXIS 713 (Ky. 1943) (decided under prior law).
A writ of prohibition could issue to prevent a judge from summoning bystanders before the regular panel was exhausted. Stevens v. Burgevin, 221 Ky. 86, 295 S.W. 1050, 1927 Ky. LEXIS 645 (Ky. 1927) (decided under prior law).
Bystanders could not be summoned before exhaustion of the regular panel. Stevens v. Burgevin, 221 Ky. 86, 295 S.W. 1050, 1927 Ky. LEXIS 645 (Ky. 1927) (decided under prior law).
Where bystander served on jury in place of juror whose name was called, without knowledge of attorney for defendant, and without exhausting panel, it was reversible error. Sinclair v. Commonwealth, 276 Ky. 76, 122 S.W.2d 1005, 1938 Ky. LEXIS 526 (Ky. 1938) (decided under prior law).
Where panel was exhausted in a criminal case, trial court had discretion to summon bystanders and was not required to draw additional names from the drum. Motion of defendant to have additional names drawn from last returned assessor's list was equivalent to motion that names be drawn from drum, which judge was not required to do. Burnam v. Commonwealth, 289 Ky. 312, 158 S.W.2d 131, 1941 Ky. LEXIS 26 (Ky. 1941) (decided under prior law).
In a criminal case the judge had discretion, when the panel had been exhausted by challenge, whether to summon bystanders or to draw additional names from the drum. Bartley v. Commonwealth, 300 Ky. 152, 188 S.W.2d 102, 1945 Ky. LEXIS 510 (Ky. 1945) (decided under prior law).
Where regular panel was exhausted in course of selecting 12 qualified jurors in criminal case and ten of the 12 were then excused on peremptory challenge, trial court did not abuse discretion in summoning bystanders rather than drawing additional names from the drum, there being nothing in the record to support claim that bystanders were prejudiced by reason of recent crime wave in county. Bartley v. Commonwealth, 300 Ky. 152, 188 S.W.2d 102, 1945 Ky. LEXIS 510 (Ky. 1945) (decided under prior law).
The trial judge in his discretion could go to the wheel or could direct the sheriff to summon any number of bystanders to fill vacancies on the jury. Thompson v. Commonwealth, 306 Ky. 470, 208 S.W.2d 512, 1948 Ky. LEXIS 599 (Ky. 1948) (decided under prior law).
Where original jury panel was drawn from the regular wheel, and when exhausted the court drew two special panels of 50 and 12 names respectively both of which were exhausted before a full jury qualified and was accepted and the court then ordered the sheriff to summon three bystanders, from whom two remaining jurors were selected the practice was in absolute conformity with the law regarding supplying deficiency in a petit jury. Lightfoot v. Commonwealth, 310 Ky. 151, 219 S.W.2d 984, 1949 Ky. LEXIS 849 (Ky. 1949) (decided under prior law).
Objection to panel on ground that it did not have requisite number of jurors, and that court erroneously permitted six bystanders on jury panel was not timely where objection was not made until after defendant had exercised 12 peremptory challenges. McGlothen v. Commonwealth, 310 Ky. 48, 219 S.W.2d 1003, 1949 Ky. LEXIS 855 (Ky. 1949) (decided under prior law).
Voluntary exclusion by trial court of 12 members of petit jury panel who had served on jury finding jointly indicted defendant guilty on the same charge leaving only 18 members of panel from which defendant could select a jury did not reduce the jury panel below the statutory minimum and the summoning of a sufficient number of bystanders after the regular panel was exhausted was proper. Dennison v. Commonwealth, 259 S.W.2d 454, 1953 Ky. LEXIS 952 (Ky. 1953) (decided under prior law).
On appeal from a verdict sentencing the appellant to 60 days in jail and fining her $100 for selling whiskey in local option territory, the court found no prejudicial error in the trial judge calling a jury of bystanders, which he was entitled to do, so motion for appeal was overruled and judgment affirmed. Thomas v. Commonwealth, 305 S.W.2d 319, 1957 Ky. LEXIS 310 (Ky. 1957) (decided under prior law).
In a case tried prior to the effective date of these rules the calling of bystander after exhaustion of regular jury panel was not prejudicial to defendant. Smith v. Commonwealth, 375 S.W.2d 242, 1963 Ky. LEXIS 184 (Ky. 1963).
This rule abolishes the right of the trial judge to select bystanders except with permission of the parties. Brock v. Commonwealth, 430 S.W.2d 333, 1968 Ky. LEXIS 400 (Ky. 1968).
Where three bystanders were used to fill out a jury panel of approximately 30 people, the defendant was tried by a legally impaneled jury. Chaney v. Commonwealth, 451 S.W.2d 671, 1970 Ky. LEXIS 421 (Ky. 1970), overruled, Conner v. Denney, 521 S.W.2d 514, 1975 Ky. LEXIS 157 (Ky. 1975), overruled in part, Conner v. Denney, 521 S.W.2d 514, 1975 Ky. LEXIS 157 (Ky. 1975).
It was error for the sheriff to summon additional jurors from bystanders where the sheriff was a witness and actively engaged in the prosecution. Hayes v. Commonwealth, 458 S.W.2d 3, 1970 Ky. LEXIS 159 (Ky. 1970).
Bystanders cannot be selected unless by the consent of the accused and the Commonwealth. Byrd v. Commonwealth, 463 S.W.2d 333, 1971 Ky. LEXIS 587 (Ky. 1971).
The trial court had no right to obtain additional jurors except from the drum once the defendant let it be known that he did not agree to the summoning of bystanders. Byrd v. Commonwealth, 463 S.W.2d 333, 1971 Ky. LEXIS 587 (Ky. 1971).
3. Composition of Jury.
It could not be said with reason that Negroes were systematically excluded from jury service in the county which indicted and tried petitioner. Spears v. Commonwealth, 253 S.W.2d 570, 1952 Ky. LEXIS 1097 (Ky. 1952) (decided under prior law).
It was not the rule that a Negro citizen had a right to a jury composed in part of his own race but he could only rightfully demand a jury from which his own race had not been excluded because of color. Spears v. Commonwealth, 253 S.W.2d 570, 1952 Ky. LEXIS 1097 (Ky. 1952) (decided under prior law).
Where one juror was needed after the jury panel was exhausted and the court drew only one name from the jury wheel instead of two, the court's procedure was not a ground for discharging the entire panel. Wooldridge v. Commonwealth, 459 S.W.2d 404, 1970 Ky. LEXIS 132 (Ky. 1970), cert. denied, Wooldridge v. Kentucky, 404 U.S. 909, 92 S. Ct. 225, 30 L. Ed. 2d 182, 1971 U.S. LEXIS 692 (1971).
There was no error in selection of the jury when the regular jury panel was exhausted without obtaining a jury and nine names were put in the box for drawing additional possible jurors, eight of whom were called and appeared at trial, as there was nothing to show that the absent person's name was drawn from the box. Helton v. Commonwealth, 476 S.W.2d 621, 1971 Ky. LEXIS 62 (Ky. 1971).
The number of prospective jurors called by the court (38), and the decision made by the court to randomly select 28 out of that number for the jury selection process was proper, where all 38 potential jurors initially selected at random remained in the courtroom, available at all times during voir dire to randomly replace stricken jurors. Williams v. Commonwealth, 734 S.W.2d 810, 1987 Ky. App. LEXIS 513 (Ky. Ct. App. 1987).
It is not improper to merge a new venire with an existing panel. Copley v. Commonwealth, 854 S.W.2d 748, 1993 Ky. LEXIS 65 (Ky. 1993).
4. Waiver of Objections.
By not objecting to the manner in which the jury was impanelled and by accepting the jury without exhausting his peremptory challenges, the defendant was satisfied with the make-up of the jury as impanelled. Moore v. Commonwealth, 597 S.W.2d 155, 1979 Ky. App. LEXIS 527 (Ky. Ct. App. 1979).
5. Strict Compliance.
It is in the interest of justice that the statutes and rules for jury selection be closely followed, and that no substantial deviation be allowed, regardless of prejudice; the matter of jury selection is too important a part of the judicial system to permit variations, from one court to another, in compliance with controlling statutes. Allen v. Commonwealth, 596 S.W.2d 21, 1979 Ky. App. LEXIS 519 (Ky. Ct. App. 1979).
6. Deviation in Procedure.
Where the error is preserved and there is a substantial deviation in the jury selection from the rule and the statute a reversal is required. Robertson v. Commonwealth, 597 S.W.2d 864, 1980 Ky. LEXIS 211 (Ky. 1980).
7. Randomness.
The central provision in any jury selection is the preservation of randomness all through voir dire and peremptory challenges; randomness means that, at no time in the jury selection process will anyone involved in the action be able to know in advance, or manipulate, the list of names who will eventually compose the impaneled jury. Williams v. Commonwealth, 734 S.W.2d 810, 1987 Ky. App. LEXIS 513 (Ky. Ct. App. 1987).
Where the trial court placed on the jury panel a potential juror who had not heard his name called during roll call, although the trial court's handling of this matter may have deviated from the procedure laid out in RCr 9.30, there was no substantial deviation from the required random selection process, as the Juror was a potential juror who had already been summonsed for jury service that day, and his name was initially not put in the box as a result of innocent human error and not as a result of any intentional act to reserve him for last. Campbell v. Commonwealth, 260 S.W.3d 792, 2008 Ky. LEXIS 177 (Ky. 2008).
Trial court did not affect the randomness of the jury selection process by holding ten prospective members of the jury back until needed so that their names would be drawn last as the trial court's actions did not give those ten jurors any better chance to serve on the panel than it would for additionally new jurors summoned, as per RCr P. 9.30(1)(c)' s alternative methods of jury selection. By later adding the ten names to the panel when it needed them, the trial court did not create a situation where anyone would be able to know the names of the members that would eventually compose the jury, in that the specific names were not preselected by the trial court, and once selected, these jurors were subsequently subjected to voir dire like all the other members. Hayes v. Commonwealth, 320 S.W.3d 93,  2010 Ky. LEXIS 185 (Ky. 2010).
8. Impaneling Proper.
Where the record indicated that defense counsel conducted a thorough examination of the jurors on voir dire and accepted the panel without challenging any of the jurors who had been previously impaneled in a co-defendant's trial, including four jurors who had actually sat on the co-defendant's trial, and where the trial judge admonished the jury, the trial court's denial of the motion to impanel a new jury was not an abuse of discretion. Pelfrey v. Commonwealth, 842 S.W.2d 524, 1992 Ky. LEXIS 150 (Ky. 1992).
9. Presumption of Regularity.
The statement of trial judge to the effect that he had selected the jurors according to statutory directions, supported by presumption of regularity, must be accepted as revealing the facts on appeal. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
10. Drawing from Box in Open Court.
It was error for the judge to draw names from the drum on a Sunday afternoon before the term at which the trial was to take place, since the drawing was required to take place in open court. Fletcher v. Commonwealth, 239 Ky. 506, 39 S.W.2d 972, 1931 Ky. LEXIS 809 (Ky. 1931) (decided under prior law).
It was not error for judge to draw names from box instead of directing clerk to do so. Galloway v. Commonwealth, 293 Ky. 766, 170 S.W.2d 594, 1943 Ky. LEXIS 713 (Ky. 1943) (decided under prior law).
11. Examination.
The court was justified in considering the regular panel exhausted and ordering special venire although three members were absent when their names were called, but this did not prevent the absent members being called and examined if they appeared before the jury selection had been completed. Bolen v. Commonwealth, 252 S.W.2d 423, 1952 Ky. LEXIS 997 (Ky. 1952) (decided under prior law).
The names of absent jurors could be called even though they appeared after the rest of the regular panel had been exhausted and after bystanders or names drawn from the wheel had been summoned. Bolen v. Commonwealth, 252 S.W.2d 423, 1952 Ky. LEXIS 997 (Ky. 1952) (decided under prior law).
In neither a civil nor criminal case could judge require parties without their consent to begin the voir dire examination with less than 24 members on the list of the petit jury containing more than three bystanders. Dennison v. Commonwealth, 259 S.W.2d 454, 1953 Ky. LEXIS 952 (Ky. 1953) (decided under prior law).
12. Special Venire.
Defendant was not prejudiced by the fact that judge, in process of drawing names for jury panel from wheel, permitted a deputy clerk to take down the names drawn so long as they were not otherwise divulged and this was so much more true in Jefferson Circuit Court where law placed the duty upon a clerk or official stenographer under direction of the court to prepare a record of the drawing of jury panel with a provision for secrecy. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Provision of law requiring list of names drawn for jury panel to be put in a sealed envelope did not apply to a specially drawn panel. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
There was no error in overruling challenge to selection of names to fill the jury box for examination where clerk had drawn names from sliding drawer by lot for the regular panel but when it was exhausted the special panel had been drawn from the wheel and the names listed on four sheets of paper by the sheriff and the order in which they were called to the jury box was not the same order in which the panel had been drawn from the wheel. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
13. Summoning Jurors Other than Bystanders.
The action of the judge in directing the sheriff to summon jurors from a remote section of the county, after the drum was exhausted and only three bystanders found qualified, was proper. Jeter v. Commonwealth, 268 Ky. 285, 104 S.W.2d 979, 1937 Ky. LEXIS 448 (Ky. 1937) (decided under prior law).
Where, after the court had ordered the sheriff to summon additional petit jurors to try the case, the circuit court clerk notified some of her friends there was a probability of their being summoned for jury service if they made themselves available, such activity was condemned. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
Where neither trial judge nor the sheriff had any knowledge that the clerk was meddling in the case by informing friends there was a probability of their being summoned for jury service but counsel for defendants was advised of this fact before he accepted the jury, the complaint concerning it after verdict was not seasonably made. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
The court did not err in directing sheriff to summon additional jurors over an objection by defendant based on the fact that the sheriff had been called as witness for prosecution where sheriff's testimony was of a routine nature relating to identification of defendant's shotgun as an exhibit and an examination of the shot marks in the wall of the prosecuting witness's house and the sheriff gave no indication of prejudice or hostility toward the defendant. Lewis v. Commonwealth, 357 S.W.2d 31, 1962 Ky. LEXIS 106 (Ky. 1962) (decided under prior law).
14. Jurors from Adjoining Counties.
If the panel was exhausted before a jury in a criminal case was made up, the court should have supplied the jurors by drawing from the drum, but if a jury could not be obtained in the county in this way, the court could direct a jury to be summoned from another county. Commonwealth v. Carnes, 124 Ky. 340, 98 S.W. 1045, 1907 Ky. LEXIS 184, 30 Ky. L. Rptr. 506 (Ky. 1907) (decided under prior law).
Rights of defendant in criminal case were not prejudiced by fact that one of jurors was not a resident of the county. Baxter v. Commonwealth, 292 Ky. 204, 166 S.W.2d 24, 1942 Ky. LEXIS 45 (Ky. 1942) (decided under prior law).
15. Jurors from Another Division of Same Circuit.
Trial court did not substantially deviate from the prescribed jury selection procedures when it added ten jurors from another division of the same circuit to its panel. A jury panel contemplated by RCr P. 9.30 encompassed the entire jury pool for the trial courts of a particular jurisdiction. Hayes v. Commonwealth, 320 S.W.3d 93,  2010 Ky. LEXIS 185 (Ky. 2010).
Rule 9.32  Alternate Jurors.
Text
(1)  In General. The court may impanel alternate jurors to hear a case. Should it become necessary to excuse a juror, the trial shall proceed unless the number of jurors is reduced below the number required by law. If the membership of the jury exceeds the number required by law, the alternate juror or jurors may be designated by agreement of the parties and the Court; otherwise, immediately before the jury retires to consider its verdict, the clerk, in open court, shall by random selection reduce the jury to the number required by law.
(2)  Recalling Alternate Jurors. The court may require alternate jurors to remain sworn and subject to recall after the jury retires to deliberate provided they have been properly admonished. If recalled, the court must ensure that an alternate has complied with the admonition. If an alternate is recalled after deliberations have begun, the court must instruct the jury to begin its deliberations anew. Alternate jurors shall be recalled in the same sequence in which they were excused.
History
(Adopted November 3, 2010, effective January 1, 2011.)
Annotations

NOTES TO DECISIONS
1. Designation as alternate.
Trial court did not abuse its discretion by excusing a juror by designating him as an alternate where the substance of the decision was to strike the juror for cause due to inappropriate conduct because the trial court should have erred on the side of caution by striking the doubtful juror. Nunley v. Commonwealth, 393 S.W.3d 9, 2013 Ky. LEXIS 38 (Ky. 2013).
Rule 9.33.  Jurors from adjoining counties.
Text
If the judge of the court is satisfied after having made a fair effort, in good faith, for that purpose, that, from any cause, it will be impracticable to obtain a jury free of bias in the county wherein the prosecution is pending, the judge shall be authorized to order the sheriff to summon a sufficient number of qualified jurors from some adjoining county in which the judge shall believe there is the greatest probability of obtaining impartial jurors. When so ordered the sheriff shall go to the circuit judge of such adjoining county, if such judge is in the county at the time, and request the judge to draw from the jury drum a list of names sufficient in number to equal the number ordered summoned; and to record the names upon paper, certify and sign it. Whereupon the said sheriff shall summon the number ordered to be summoned from such list. If the circuit judge is not in the county at the time, then the sheriff shall select such jurors from the panels which served, and whose names appeared of record, as jurors at the previous regular term of court in such adjoining county. If the jurors who served at the preceding term are not sufficient in number to meet the number ordered summoned then the sheriff shall select the remainder from the list which served at the next to the last preceding term. From the persons so summoned the jury may be formed.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations
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1. Selection of Adjoining County.
It was not error for the court to send to one adjoining county instead of another although defendant objected and excepted to obtaining jurors from that county since summoning of jury from adjoining county rests largely in the discretion of the trial court, including determination of the county from which the jury will be selected as well as the necessity for selection, and this discretion will not be interfered with in the absence of abuse of power. Watts v. Commonwealth, 308 Ky. 197, 213 S.W.2d 795, 1948 Ky. LEXIS 872 (Ky. 1948)  (decided under prior law).
The fact that county where manslaughter case was tried and adjoining county from which jurors were drawn were in the same circuit and the Commonwealth's attorney was acquainted with the jurors by reason of having practiced cases in both counties was not enough to justify interfering with the discretion of the court in choosing that county over three other adjoining counties. Hemphill v. Commonwealth, 405 S.W.2d 956, 1965 Ky. LEXIS 6 (Ky. 1965).
This rule leaves it entirely within the discretion of the trial judge as to what adjoining county is to be selected. Salisbury v. Commonwealth, 417 S.W.2d 244, 1967 Ky. LEXIS 255 (Ky. 1967).
2. — Manner of Selection.
If the panel was exhausted before a jury in a criminal case was made up, the court should have supplied the jurors by drawing from the drum, but if a jury could not be obtained in the county in this way, the court could direct a jury to be summoned from another county. Commonwealth v. Carnes, 124 Ky. 340, 98 S.W. 1045, 1907 Ky. LEXIS 184, 30 Ky. L. Rptr. 506 (Ky. 1907)  (decided under prior law).
Where attorneys for the Commonwealth and the defense entered into an agreement that a jury should be obtained from an adjoining county, it was not error to summon jurors from adjoining county. Denny v. Commonwealth, 274 Ky. 419, 118 S.W.2d 778, 1938 Ky. LEXIS 289 (Ky. 1938) (decided under prior law).
It was not reversible error for trial court to discharge jurors summoned in the county after several of them had been accepted by both parties, and summon and empanel a jury from an adjoining county where it fully complied with law. Blancett v. Commonwealth, 281 Ky. 686, 136 S.W.2d 1069, 1940 Ky. LEXIS 85 (Ky. 1940) (decided under prior law).
Where 50 veniremen were summoned from adjoining county, and defendant's local counsel participated in examination and selection of jurors, the fact that defendant was unable to secure attendance of attorney from adjoining county to assist in selecting jurors until after 29 of the veniremen had been excused or rejected was not prejudicial, particularly when defendant did not ask that additional veniremen be summoned. Combs v. Commonwealth, 292 Ky. 1, 165 S.W.2d 832, 1942 Ky. LEXIS 17 (Ky. 1942) (decided under prior law).
Where there was no showing of an irregularity in the summoning of the venire, or that any of its members were disqualified or guilty of misconduct or were prejudicial or biased against defendant, defendant's substantial rights were not biased even if the court did err in having the venire summoned from adjoining county. Gross v. Commonwealth, 294 Ky. 492, 172 S.W.2d 78, 1943 Ky. LEXIS 484 (Ky. 1943) (decided under prior law).
There was nothing illegal in the method of selecting a jury panel to try defendant for knowingly receiving stolen goods where court had ordered jury selected from adjoining county and the panel was summoned by the sheriff of the adjoining county who was not sworn for that purpose and when the case was called for trial and this fact appeared the court discharged the panel and the sheriff of the county of trial was then directed to summon another panel from the adjoining county and he thereupon summoned the same jurors who had been discharged and the fact they were not in the adjoining county at the time they were summoned was immaterial. Ledford v. Commonwealth, 247 S.W.2d 364, 1952 Ky. LEXIS 686 (Ky. 1952) (decided under prior law).
There was no error prejudicial to defendant's substantial rights where record showed that the Commonwealth established on its application for a change of venue that a previous trial of the same indictment had resulted in a hung jury and testimony on the motion amply supported the trial court's order to summon jury from adjoining county. Howard v. Commonwealth, 255 S.W.2d 629, 1953 Ky. LEXIS 675 (Ky. 1953) (decided under prior law).
Where the sheriff of one county had been ordered to go to an adjoining county and, with the assistance of the sheriff of that county, summon 25 jurors, it was reversible error for the sheriff of the first county to telephone the sheriff of the adjoining county and have him choose and summon the jurors since the order gave the sheriff of the first county extraterritorial authority to select the jurors but did not grant such power to the sheriff of the adjoining county. Vincent v. Commonwealth, 295 S.W.2d 555, 1956 Ky. LEXIS 164 (Ky. 1956) (decided under prior law).
3. Nonadjoining Counties.
The substantial rights of accused were impaired where the trial court summoned a special venire from another county which was a nonadjacent one under provisions of KRS 452.210, to which action accused objected, instead of granting a change of venue as requested by the accused on the ground that he could not get a fair trial in the county where homicide was allegedly committed. Keeton v. Commonwealth, 314 S.W.2d 204, 1958 Ky. LEXIS 289 (Ky. 1958) (decided under prior law).
There was no constitutional right denied defendant where jury was obtained from two nonadjoining counties and where no objection was made by the defendant to the qualification of the jury until after the jury was sworn the objection came too late. Johnson v. Commonwealth, 391 S.W.2d 365, 1965 Ky. LEXIS 297 (Ky. 1965), cert. denied, Johnson v. Kentucky, 383 U.S. 913, 86 S. Ct. 900, 15 L. Ed. 2d 667, 1966 U.S. LEXIS 2282 (1966).
4. Presence of Judge.
Where record did not reveal where the judge of the adjoining county was when the sheriff arrived at the courthouse, it was not error for the sheriff to procure a list of the jurors who served at the previous regular term instead of drawing names of jurors from the jury drum. Hemphill v. Commonwealth, 405 S.W.2d 956, 1965 Ky. LEXIS 6 (Ky. 1965).
5. Constitutional Rights.
Law that authorized judge to summon a venire from another county only when he was satisfied that it would be impracticable to obtain a jury free of bias in the county wherein the prosecution was pending until after he had made a fair, good-faith effort to obtain a jury in that county was not a constitutional or inalienable right of the defendant, but was a mere matter of procedure prescribed by the legislature. Marion v. Commonwealth, 269 Ky. 729, 108 S.W.2d 721, 1937 Ky. LEXIS 662 (Ky. 1937) (decided under prior law).
The fact that a nonresident of the county sat on the jury violated no constitutional rights of defendant. Baxter v. Commonwealth, 292 Ky. 204, 166 S.W.2d 24, 1942 Ky. LEXIS 45 (Ky. 1942) (decided under prior law).
6. Discretion of Court.
Law which authorized trial court to summon jurors from adjoining county vested it with a discretion which should not have been interfered with unless it was manifest that it had been abused. Carter v. Commonwealth, 267 Ky. 640, 102 S.W.2d 1020, 1937 Ky. LEXIS 353 (Ky. 1937) (decided under prior law).
There was no abuse of discretion in ordering jurors summoned from another county where only three or four qualified jurors did not object to capital punishment and affidavits were made by citizens that an unbiased jury could not be obtained in the county. Carter v. Commonwealth, 267 Ky. 640, 102 S.W.2d 1020, 1937 Ky. LEXIS 353 (Ky. 1937) (decided under prior law).
Law that authorized trial judge to order jurors summoned from adjoining county vested him with a discretion which should not be interfered with unless it was manifest that it had been abused. Howard v. Commonwealth, 282 Ky. 663, 139 S.W.2d 742, 1940 Ky. LEXIS 233 (Ky. 1940) (decided under prior law).
The trial judge was given a sound discretion by law in summoning a jury from a surrounding county and the court would not interfere with it on appeal unless it was manifestly abused. Gross v. Commonwealth, 294 Ky. 492, 172 S.W.2d 78, 1943 Ky. LEXIS 484 (Ky. 1943) (decided under prior law).
The exercise of the trial court in providing a jury from a county other than that in which the offense was committed would not be interfered with in the absence of an abuse of power, and the interpretation of the grant of authority in respect of what was a fair trial in good faith had been very liberal. Fannon v. Commonwealth, 295 Ky. 817, 175 S.W.2d 531, 1943 Ky. LEXIS 351 (Ky. 1943) (decided under prior law).
There was no abuse of discretion and the trial court properly interlocutorily overruled the Commonwealth's motion for an order requiring a jury to be summoned from another county and properly reserved the question for further consideration since law authorized trial court to summon a jury from adjoining county if it appeared practicable for the purpose of obtaining impartial jurors. Commonwealth v. Averitt, 241 S.W.2d 989, 1951 Ky. LEXIS 1032 (Ky. 1951) (decided under prior law).
The trial judge had a broad discretion and was not required to do a useless thing in attempting to get a jury from the vicinage, but his discretion was not absolute or a personal one but a judicial discretion based upon facts presented by situation confronting him. Bennett v. Commonwealth, 309 S.W.2d 183, 1958 Ky. LEXIS 340 (Ky. 1958) (decided under prior law).
7. Effort to Obtain Jurors in County.
Where there was no fair trial or other effort made to determine the practicability of securing a local jury, it was error to get a jury from another county. Alsept v. Commonwealth, 245 Ky. 741, 54 S.W.2d 337, 1932 Ky. LEXIS 683 (Ky. 1932) (decided under prior law).
Where there had been difficulty in obtaining a jury in other cases growing out of the same offenses, the court was authorized to direct the summoning of veniremen from adjoining county without further effort to secure them locally. Benson v. Commonwealth, 249 Ky. 328, 60 S.W.2d 941, 1933 Ky. LEXIS 522 (Ky. 1933) (decided under prior law).
Where there had been some difficulty in obtaining a local jury at a former trial of the accused, which had resulted in a disagreement, the court, upon a motion for a change of venue, was authorized to direct the summoning of veniremen from an adjoining county without further effort to secure them locally. Johnson v. Commonwealth, 250 Ky. 297, 62 S.W.2d 1025, 1933 Ky. LEXIS 676 (Ky. 1933) (decided under prior law).
The mere examination of the regular panel in which only one qualified juror was obtained was not a sufficient attempt to acquire a jury locally. Williams v. Commonwealth, 258 Ky. 574, 80 S.W.2d 573, 1935 Ky. LEXIS 198 (Ky. 1935) (decided under prior law).
It was not error to summon a jury from an adjoining county where none of the 29 jurymen at the regular panel qualified, since they had an opinion gathered from the notoriety of the case and some of the county's foremost citizens filed affidavits that they were acquainted with the sentiment throughout the county and that a fair and impartial jury could not be selected from eligible jurors residing in the county. Powell v. Commonwealth, 276 Ky. 234, 123 S.W.2d 279, 1938 Ky. LEXIS 544 (Ky. 1938) (decided under prior law).
Special judge did not abuse his discretion in sending to adjoining county for veniremen where it was shown that defendant was widely related throughout the county of trial and was a relative of the regular judge and that veniremen had been summoned previously from another county but defendant's trial had been separated and his codefendant was tried by that jury with wide publicity being given the trial. Howard v. Commonwealth, 282 Ky. 663, 139 S.W.2d 742, 1940 Ky. LEXIS 233 (Ky. 1940) (decided under prior law).
Before a judge should send to another county for veniremen he should be satisfied, following a good-faith effort, that it would be impracticable to obtain a jury free from bias in the county of prosecution. Combs v. Commonwealth, 292 Ky. 1, 165 S.W.2d 832, 1942 Ky. LEXIS 17 (Ky. 1942) (decided under prior law).
A judge could not direct a venire to be summoned from a surrounding county on the unsupported motion of an attorney representing the Commonwealth without first having made an attempt to get a jury from the vicinage. Gross v. Commonwealth, 294 Ky. 492, 172 S.W.2d 78, 1943 Ky. LEXIS 484 (Ky. 1943) (decided under prior law).
Where judge just three days before had considerable difficulty in obtaining a jury from the vicinage and the trial resulted in a hung jury, it was unnecessary for him to go through the mere formality of trying to get a jury from the county before ordering a venire summoned from another county. Gross v. Commonwealth, 294 Ky. 492, 172 S.W.2d 78, 1943 Ky. LEXIS 484 (Ky. 1943) (decided under prior law).
It did not constitute an honest, fair effort to obtain a jury locally merely to draw on court's personal knowledge of the situation and on evidence heard on motion for a change of venue but there should have been at least some attempt or test by examination of prospective jurors. Fannon v. Commonwealth, 295 Ky. 817, 175 S.W.2d 531, 1943 Ky. LEXIS 351 (Ky. 1943) (decided under prior law).
Court was authorized to exercise the power conferred upon it to summon venire from adjoining county where motion of Commonwealth that the court summon jury from another county recited the fact that the court had made a fair effort to procure a jury in a similar case growing out of the same charges of fraud in the conduct of the same election and the motion was supported by the affidavit of the pro tem attorney for the Commonwealth setting forth the difficulties encountered in procuring a jury for the trial of the case and the affidavits of numerous residents of the county showing the conditions there existing which would render the procurement of an impartial jury impossible and the court in the order sustaining the motion recited that in its opinion it would be impossible to secure a fair and impartial jury in the county that could agree on a verdict. Osborne v. Commonwealth, 296 Ky. 587, 177 S.W.2d 896, 1944 Ky. LEXIS 585 (Ky. 1944) (decided under prior law).
It was not necessary that court in order to obtain the requisite authority to summon jurors outside the county actually attempt to empanel a local jury if it had unsuccessfully attempted to do so on a previous trial of accused or another person indicted for the same offense. Osborne v. Commonwealth, 296 Ky. 587, 177 S.W.2d 896, 1944 Ky. LEXIS 585 (Ky. 1944) (decided under prior law).
It was not error to summon jury from adjoining county where the trial judge made a fair effort in good faith to satisfy himself that it would be impracticable to obtain a jury free from bias in the county since the murder of four persons by the defendant had been given wide publicity and only three of the regular jury panel were found to be qualified for jury service in a subsequent trial for murder of another of the four persons murdered by defendant and these three jurors were later challenged peremptorily. Adkins v. Commonwealth, 301 Ky. 384, 191 S.W.2d 935, 1945 Ky. LEXIS 747 (Ky. 1945) (decided under prior law).
The cause of disqualification of rejected jurors could have no effect on the question of the qualification of those finally selected for jury service as the mere fact that one man or 60 from a single county had a preconceived notion in respect to guilt or innocence of accused did not lead to conclusion that every person in the county was disqualified for same or other reasons. Albertson v. Commonwealth, 312 Ky. 68, 226 S.W.2d 523, 1950 Ky. LEXIS 589 (Ky. 1950) (decided under prior law).
Where after it had been determined by evidence heard by the court, and by agreement of parties, that an unbiased jury could not have been obtained in county of trial, it was not incumbent upon the court to do a futile thing but it could summon jurors from outside the county without first attempting to obtain a jury free of bias in the county. Beach v. Commonwealth, 246 S.W.2d 587, 1952 Ky. LEXIS 641 (Ky. 1952) (decided under prior law).
The trial court's error in prematurely and arbitrarily ordering sheriff to summon jury from adjoining county was prejudicial to accused because a jury of the vicinage would know the good character of accused and of his witnesses (if such were the fact) and their testimony would have more weight with such jury than with a foreign jury. Bennett v. Commonwealth, 309 S.W.2d 183, 1958 Ky. LEXIS 340 (Ky. 1958) (decided under prior law).
Where there was no companion case and on the first trial of the case two on the regular panel of 31 jurors were related to defendant and to deceased so were excused and out of the 29 left on the panel, 13 qualified to try the cause, three of whom were peremptorily challenged by the Commonwealth, leaving ten acceptable to the court and the Commonwealth but subject to challenge by the defense, the trial judge erred in ordering the sheriff to summon jury from adjoining county without finding how many jurors the defense was going to excuse and in failing to make a fair effort to secure a fair and impartial jury in the county before sending to an adjoining county. Bennett v. Commonwealth, 309 S.W.2d 183, 1958 Ky. LEXIS 340 (Ky. 1958) (decided under prior law).
Where trial judge drew on his own personal knowledge of situation and on evidence heard on a motion of Commonwealth for change of venue without actually trying to get a local jury, he had not made a fair effort to obtain a jury in the county before sending to an adjoining county for jurors. Bennett v. Commonwealth, 309 S.W.2d 183, 1958 Ky. LEXIS 340 (Ky. 1958) (decided under prior law).
8. Service on Regular Panel Within 12 Months.
The provision that if a juror drawn from the drum or wheel had served in any circuit court on the regular panel within 12 months such service would be ground for challenge for cause was intended to apply only to jurors from the county in which the trial was held, since the purpose of the legislature in enacting the provision was to eliminate professional jurors who because of their presence from time to time in the courthouse might have become familiar with the facts in a particular case or partisans of particular members of the local bar. Cross v. Commonwealth, 270 Ky. 537, 109 S.W.2d 1214, 1937 Ky. LEXIS 104 (Ky. 1937) (decided under prior law).
9. Appeal.
The action of the trial court in summoning jury from adjoining county in criminal action was reviewable. Carter v. Commonwealth, 267 Ky. 640, 102 S.W.2d 1020, 1937 Ky. LEXIS 353 (Ky. 1937) (decided under prior law).
Where no objection or exception was made or taken to the action of the court in permitting two jurors of an adjoining county who had served as regular jurors during the adjoining county's May term to be summoned and empaneled, their service could not be questioned on appeal. Blancett v. Commonwealth, 281 Ky. 686, 136 S.W.2d 1069, 1940 Ky. LEXIS 85 (Ky. 1940) (decided under prior law).
Where no objection was made to sending to another county for veniremen and there was a total lack of effort to show that the jury selected was unfair or impartial, the question was not before the court on appeal. Combs v. Commonwealth, 292 Ky. 1, 165 S.W.2d 832, 1942 Ky. LEXIS 17 (Ky. 1942) (decided under prior law).
Rule 9.34.  Challenge to panel.
Text
A motion raising an irregularity in the selection or summons of the jurors or formation of the jury must precede the examination of the jurors.
Annotations

Cited:  Rodgers v. Commonwealth, 470 S.W.2d 605, 1971 Ky. LEXIS 280 (Ky. 1971); Commonwealth v. Nelson, 841 S.W.2d 628, 1992 Ky. LEXIS 172 (Ky. 1992); Stroud v. Commonwealth, 922 S.W.2d 382, 1996 Ky. LEXIS 53 (Ky. 1996).
NOTES TO DECISIONS

 	1. 	Challenge.
 		2. 	— Time.
 		3. 	— Trial by Same Panel.
 		4. 	— — Defendant.
 		5. 	— — Codefendant.
 		6. 	— — Relative.
 	7. 	Error.
1. Challenge.
Mere objection without some factual showing of irregularity in the selection of a jury panel, is not sufficient to challenge the procedure employed in the selection of the jurors. Brodgen v. Commonwealth, 476 S.W.2d 192, 1972 Ky. LEXIS 381 (Ky. 1972).
When defendant alleged that jurors who did not appear for jury service were improperly excused by the trial court or the trial court's subordinate, and were not ordered to show cause for their failure to appear, pursuant to KRS 29A.150, no evidence to support these allegations was presented, so defendant did not have the factual basis required by RCr 9.34. Peterson v. Commonwealth, 160 S.W.3d 730, 2005 Ky. LEXIS 136 (Ky. 2005).
2. — Time.
Objection to the exclusion of Negroes from the grand and petit juries raised for the first time in defendant's motion for a new trial, supported by his affidavit reciting that no Negroes had served on the grand jury which indicted him or on the grand or petit jury in the county for the last 30 years, assuming but without deciding affidavit was sufficient to establish the facts related, came too late to be available to defendant as a ground for a new trial. Richardson v. Commonwealth, 284 Ky. 319, 144 S.W.2d 492, 1940 Ky. LEXIS 478 (Ky. 1940) (decided under prior law).
A challenge to a juror, or to the panel, for cause was required to be made before the trial started, in both civil and criminal cases. Hatton v. Commonwealth, 294 Ky. 740, 172 S.W.2d 564, 1943 Ky. LEXIS 521 (Ky. 1943) (decided under prior law).
Where defendant and his attorney both knew that no Negroes were on the grand jury which indicted defendant or the petit jury which tried him and they failed to file a motion to quash indictment or a motion to discharge the jury panel when the case was called for trial, they failed to show exercise of diligence to discover the irregularities in the empaneling of the grand jury and the petit jury and could not subsequently obtain a writ of coram nobis on the ground that there was a hidden mistake of fact in defendant's trial which could not have been discovered by due diligence in time to have been presented to the court which tried defendant. Spears v. Commonwealth, 253 S.W.2d 570, 1952 Ky. LEXIS 1097 (Ky. 1952) (decided under prior law).
A motion raising an irregularity in the selection of a jury must precede the examination of the jurors. Brodgen v. Commonwealth, 476 S.W.2d 192, 1972 Ky. LEXIS 381 (Ky. 1972).
Where no request for an evidentiary hearing in the manner of selection of jurors was made by the defendants until after the filing of the notice of appeal, since the question was not heard by the trial court it could not be heard by the Court of Appeals. Brodgen v. Commonwealth, 476 S.W.2d 192, 1972 Ky. LEXIS 381 (Ky. 1972).
Bartley v. Loyall, 648 S.W.2d 873, 1982 Ky. App. LEXIS 289 (Ky. Ct. App. 1982), stands for the proposition that a challenge to a jury panel is not waived by failing to raise the challenge before the jury is selected, if the complaining party neither knew nor by the exercise of reasonable diligence could have known of the grounds for challenge before the jury was accepted to try the case. Warren v. Commonwealth, 903 S.W.2d 907, 1994 Ky. App. LEXIS 105 (Ky. Ct. App. 1994).
Claims of jury irregularity were untimely, where raised for the first time on appeal, and no actual prejudice was shown. Bowling v. Commonwealth, 942 S.W.2d 293, 1997 Ky. LEXIS 54 (Ky. 1997), cert. denied, Bowling v. Kentucky, 522 U.S. 986, 118 S. Ct. 451, 139 L. Ed. 2d 387, 1997 U.S. LEXIS 6977, 66 U.S.L.W. 3355 (1997), overruled in part, McQueen v. Commonwealth, 339 S.W.3d 441, 2011 Ky. LEXIS 75 (Ky. 2011).
Defendant charged with intentional murder waived any juror selection issue under RCr P. 9.34 by not timely objecting. As a result, defendant could not obtain relief from defendant's conviction on that charge on defendant's claim that the trial court erroneously discharged a prospective juror pursuant to KRS 29A.080(2)(e) because the prospective juror had a felony conviction. McQueen v. Commonwealth, 339 S.W.3d 441, 2011 Ky. LEXIS 75 (Ky. 2011).
3. — Trial by Same Panel.
4. — — Defendant.
The entire jury panel was not subject to challenge on ground of implied bias where defendant was tried under second indictment for grand larceny two days after being tried on the first indictment for grand larceny and seven members of the jury on the second trial served on the jury that tried the first case since this was not a case where two persons were tried separately on the same set of facts but was one where defendant was tried on two different sets of facts. Bowling v. Commonwealth, 286 S.W.2d 889, 1955 Ky. LEXIS 109 (Ky. 1955) (decided under prior law).
It could not be presumed that jury panel or individual jurors would be prejudiced against a particular defendant because they were aware or had participated in his trial on an entirely unrelated matter, but if such prejudice existed, it could be brought out on voir dire and of course defendant still had his peremptory challenges. Young v. Commonwealth, 286 S.W.2d 893, 1955 Ky. LEXIS 110 (Ky. 1955) (decided under prior law).
There was no provision in the law for challenging a jury panel for implied bias because the same defendant had been tried for and convicted of another unrelated crime six days previously by a jury drawn from the same jury panel. Young v. Commonwealth, 286 S.W.2d 893, 1955 Ky. LEXIS 110 (Ky. 1955) (decided under prior law).
5. — — Codefendant.
It was reversible error for the court in a trial for murder to overrule defendant's motion challenging the jury panel on the ground of implied bias and prejudice where the jury was selected from the same panel that had previously tried his codefendant and found him guilty. Ellison v. Commonwealth, 304 Ky. 185, 200 S.W.2d 299, 1947 Ky. LEXIS 612 (Ky. 1947) (decided under prior law).
6. — — Relative.
Defendant who was indicted for grand larceny could not demand a new jury panel because his brother had been tried on a charge of murder, a wholly unrelated charge, and acquitted at the same term of court. McCarty v. Commonwealth, 251 S.W.2d 873, 1952 Ky. LEXIS 945 (Ky. 1952) (decided under prior law).
7. Error.
Because the order improperly delegating the chief judge's authority to disqualify, postpone and excuse jurors, had expired, but apparently was still being followed at time of defendant's trial, in which he was convicted of second-degree burglary, there was no published order in effect at the time the jury was impanelled and neither defendant or his counsel could have known of the grounds for the challenge until after the jury was impanelled; therefore, defendant did not waive his right to challenge the composition of the jury panel, and the trial court erred in not granting his motion for a new trial based on an improperly selected petit jury. Warren v. Commonwealth, 903 S.W.2d 907, 1994 Ky. App. LEXIS 105 (Ky. Ct. App. 1994).
Rule 9.36.  Challenges to individual jurors.
Text
(1)  Challenges for cause shall be made first by the Commonwealth and then by the defense. No peremptory challenge shall be permitted before the voir dire has been completed for all parties. When there is reasonable ground to believe that a prospective juror cannot render a fair and impartial verdict on the evidence, that juror shall be excused as not qualified.
(2)  After the parties have been given the opportunity of challenging jurors for cause, each side or party having the right to exercise peremptory challenges shall be handed a list of qualified jurors drawn from the box equal to the number of jurors to be seated plus the number of allowable peremptory challenges for all parties. Peremptory challenges shall be exercised simultaneously by striking names from the list and returning it to the trial judge. If the number of prospective jurors remaining on the list exceeds the number of jurors to be seated, the cards bearing numbers identifying the prospective jurors shall be placed in a box and thoroughly mixed, following which the clerk shall draw at random the number of cards necessary to comprise the jury or, if so directed by the court, a sufficient number of cards to reduce the jury to the number required by law, in which latter event the prospective jurors whose identifying cards remain in the box shall be empaneled as the jury.
(3)  All challenges must be made before the jury is sworn. No prospective juror may be challenged after being accepted unless the court for good cause permits it.
(4)  If trial counsel so moves, the written record on appeal shall include the juror strike sheets.
History
(Amended September 16, 1966, effective January 1, 1967; amended October 14, 1977, effective January 1, 1978; amended September 4, 1979, effective January 1, 1980; amended June 12, 1981, effective September 1, 1981; amended July 20, 1993, effective September 1, 1993; amended February 16, 1999, effective March 1, 1999.)
Annotations
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1. Constitutionality.
The Commonwealth's privilege to strike individual jurors through peremptory challenges is subject to the commands of the Equal Protection Clause of the U.S. Constitution; although a prosecutor ordinarily is entitled to exercise permitted peremptory challenges for any reason at all, as long as that reason is related to his view concerning the outcome of the case to be tried, the Equal Protection Clause forbids the prosecutor to challenge potential jurors solely on account of their race or on the assumption that black jurors as a group will be unable to impartially consider the Commonwealth's case against a black defendant. Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986).
A defendant may make a prima facie showing of purposeful racial discrimination in selection of the venire by relying solely on the facts concerning its selection in his individual case; a consistent pattern of official racial discrimination is not a necessary predicate to a violation of the Equal Protection Clause. A single invidiously discriminatory governmental act is not immunized by the absence of such discrimination in the making of other comparable decision; for evidentiary requirements to dictate that several must suffer discrimination before one could object would be inconsistent with the promise of equal protection to all. Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986).
A defendant may establish a prima facie case of purposeful discrimination in selection of the petit jury solely on evidence concerning the prosecutor's exercise of peremptory challenges at the defendant's trial. To establish such a case, the defendant first must show that he is a member of a cognizable racial group and that the prosecutor has exercised peremptory challenges to remove from the venire members of the defendant's race; second, the defendant is entitled to rely on the fact that peremptory challenges constitute a jury selection practice that permits those to discriminate who are of a mind to discriminate; finally, the defendant must show that these facts and any other relevant circumstances raise an inference that the prosecutor used that practice to exclude the veniremen from the petit jury on account of their race. This combination of factors in the empanelling of the petit jury, as in the selection of the venire, raises the necessary inference of purposeful discrimination. Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986).
In order to establish a prima facie case of purposeful discrimination in selection of the venire, the defendant initially must show that he is a member of a racial group capable of being singled out for differential treatment; in combination with the evidence, a defendant may then make a prima facie case by proving that in the particular jurisdiction members of his race have not been summoned for jury service over an extended period of time. Proof of systematic exclusion from the venire raises an inference of purposeful discrimination because the result bespeaks discrimination. Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986).
2. Construction.
This rule supersedes law dealing with challenges for cause and grounds for a challenge for cause are no longer specified in particular but are embraced in the one broad category when there is reasonable ground to believe that a juror cannot render a fair and impartial verdict on the evidence. Hemphill v. Commonwealth, 405 S.W.2d 956, 1965 Ky. LEXIS 6 (Ky. 1965).
Where the trial court determines that a juror cannot be impartial, RCr P. 9.36 requires a judge to excuse that juror. RCr P. 9.36 is mandatory and provides no room for a trial court to seat a juror who demonstrates his or her inability to be fair. McDaniel v. Commonwealth, 341 S.W.3d 89, 2011 Ky. LEXIS 95 (Ky. 2011).
3. Application.
The trial court should resolve all doubts as to the competency of the juror in favor of the defendant. Calvert v. Commonwealth, 708 S.W.2d 121, 1986 Ky. App. LEXIS 1084 (Ky. Ct. App. 1986).
A continuance motion for a new jury panel is not the equivalent of individually challenging jurors for cause. Once trial counsel's general motion was denied, his method for reviewing the bias issue was to specifically challenge jurors; without doing so, counsel clearly waived the jury challenge. Pelfrey v. Commonwealth, 842 S.W.2d 524, 1992 Ky. LEXIS 150 (Ky. 1992).
Trial court was not obligated to strike a potential juror for cause even in a case carrying death penalty implications, as the potential juror indicated during voir dire that the juror's poverty and family background would not influence his ability to provide fair and impartial jury service. The potential juror's voir dire answers did not show that the potential juror was unable to consider mitigating circumstances in defendant's case involving charges of first-degree robbery and murder, and, thus, defendant's right to a fair and impartial jury was not violated under the Eighth Amendment, U.S. Const. amend. VIII, the Fourteenth Amendment, U.S. Const. amend. XIV, since defendant's right to challenge an individual juror under RCr 9.36 was properly observed. Winstead v. State, 283 S.W.3d 678, 2009 Ky. LEXIS 84 (Ky. 2009).
4. Preconceived Opinions.
A juror was qualified where he demonstrated his veracity by freely admitting on voir dire examination that he had formed an opinion but that he could disregard it and require the Commonwealth to prove its case beyond a reasonable doubt and the judge evidently believed him since he failed to excuse him. Levi v. Commonwealth, 405 S.W.2d 559, 1965 Ky. LEXIS 3 (Ky. 1965), cert. denied, Levi v. Kentucky, 385 U.S. 956, 87 S. Ct. 391, 17 L. Ed. 2d 303, 1966 U.S. LEXIS 187 (1966).
To hold that the mere existence of a possible preconceived bias to defendant's co-indictee is by itself, without more, insufficient to rebut the presumption of prospective jurors' fairness and impartiality. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
There was no abuse of discretion by the trial court in its refusal to strike a juror for cause, notwithstanding the assertion that the juror had already formed an opinion as to the defense, where the challenged juror volunteered information pertaining to her experience as a schoolteacher and the frail excuses she received from her past students and questioned whether an individual could commit a crime without actually knowing it, but specifically indicated that she had not heard all the facts of the particular case, and there was no suggestion that she would not consider all of the evidence presented nor apply the law as instructed. Bolen v. Commonwealth, 31 S.W.3d 907, 2000 Ky. LEXIS 147 (Ky. 2000).
Trial judge did not abuse his discretion, in a defendant's trial for murder, by refusing to strike all jurors for cause who had read articles about defendant's prior fatal accident to which he had pled guilty to driving under the influence and involuntary manslaughter in the first degree, where trial judge conducted voir dire of each juror who had prior knowledge of the case and excluded anyone who knew about defendant's previous accident or had already formed an opinion as to his guilt; trial judge was not required to strike for cause jurors who had some information about the case but had not yet formed an opinion as to its outcome. Cook v. Commonwealth, 129 S.W.3d 351, 2004 Ky. LEXIS 76 (Ky. 2004).
Trial court did not err under RCr P. 9.36(1) in striking a juror for cause because the juror essentially admitted that the juror would find it difficult to be fair to the Commonwealth as a result of the juror's experience with the prosecutor. Slone v. Commonwealth, 382 S.W.3d 851, 2012 Ky. LEXIS 172 (Ky. 2012).
5. Service in Another Trial of Defendant.
Jurors who had been on jury of accused's trial for speeding the day before or who had been in the courtroom during the course of trial should have been excused as disqualified to serve on jury to try defendant for transporting alcoholic beverages for the purpose of sale in local option territory. Brumfield v. Commonwealth, 374 S.W.2d 499, 1964 Ky. LEXIS 381 (Ky. 1964).
Where jurors have previously sat on the jury in another trial against the defendant the question of whether or not they should be removed is decided by whether bias exists as a matter of fact, and such is not to be presumed. Watson v. Commonwealth, 433 S.W.2d 884, 1968 Ky. LEXIS 306 (Ky. 1968).
Trial court is vested with the discretion to make decisions as to whether a prospective juror is biased and will not be overturned absent an abuse of that discretion; the trial court did not abuse its discretion in excusing only those jurors from a jury pool used in defendant's previous trial on an unrelated assault charge who had significant knowledge of defendant's previous trial and were subject to a reasonable inference that they may have formed an opinion. Merriweather v. Commonwealth, 99 S.W.3d 448, 2003 Ky. LEXIS 39 (Ky. 2003).
6. — Service in Trial of Co-Defendant.
Where the record indicated that defense counsel conducted a thorough examination of the jurors on voir dire and accepted the panel without challenging any of the jurors who had been previously impaneled in a co-defendant's trial, including four jurors who had actually sat on the co-defendant's trial, and where the trial judge admonished the jury, the trial court's denial of the motion to impanel a new jury was not an abuse of discretion. Pelfrey v. Commonwealth, 842 S.W.2d 524, 1992 Ky. LEXIS 150 (Ky. 1992).
7. Capital Punishment.
A prospective juror's unqualified opposition to capital punishment, regardless of the degree of proof, was valid ground for challenge for cause in a case wherein capital punishment was within the scope of permitted punishment. Carson v. Commonwealth, 382 S.W.2d 85, 1964 Ky. LEXIS 334 (Ky. 1964), cert. denied, Carson v. Kentucky, 380 U.S. 938, 85 S. Ct. 949, 13 L. Ed. 2d 825, 1965 U.S. LEXIS 1727 (1965).
Defendant was not prejudiced by the failure of the trial court to allow him to inquire of the prospective jurors whether they could inflict the death penalty in that the answers would have assisted in the exercise of peremptory challenges since this question was answered by the verdict of the jury itself where they brought in a verdict of 21 years for voluntary manslaughter. Hemphill v. Commonwealth, 405 S.W.2d 956, 1965 Ky. LEXIS 6 (Ky. 1965).
There was no error or violation of defendant's rights in the Commonwealth's disqualification of prospective jurors through the means of interrogating them on the question of capital punishment. Hemphill v. Commonwealth, 405 S.W.2d 956, 1965 Ky. LEXIS 6 (Ky. 1965).
Where defendant was to be tried simultaneously on two charges of murder, counsel's question regarding whether prospective juror would lean toward imposition of the death penalty as opposed to other sentencing options if a person was found guilty of a double murder, was proper, and the juror should have been allowed to answer. Sanders v. Commonwealth, 801 S.W.2d 665, 1990 Ky. LEXIS 93 (Ky. 1990), cert. denied, Sanders v. Kentucky, 502 U.S. 831, 112 S. Ct. 107, 116 L. Ed. 2d 76, 1991 U.S. LEXIS 4767 (1991).
In murder trial, judge correctly excused three jurors who expressed conscientious objections to the death penalty, but his refusal to excuse seven other jurors for cause was within the court's discretion where there was no showing of actual bias. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
8. Time for Challenge.
Court erred in requiring defendant to use his peremptory challenges before the Commonwealth had accepted the jury. Brumfield v. Commonwealth, 374 S.W.2d 499, 1964 Ky. LEXIS 381 (Ky. 1964).
The granting of a challenge for cause to a juror who has been accepted before the jury is sworn is discretionary with the court. Rowe v. Commonwealth, 394 S.W.2d 751, 1965 Ky. LEXIS 203 (Ky. 1965).
It was too late for defendant to challenge juror or make objection to his acceptance after verdict. Levi v. Commonwealth, 405 S.W.2d 559, 1965 Ky. LEXIS 3 (Ky. 1965), cert. denied, Levi v. Kentucky, 385 U.S. 956, 87 S. Ct. 391, 17 L. Ed. 2d 303, 1966 U.S. LEXIS 187 (1966).
Where a late peremptory challenge should have been allowed but there were no grounds for a challenge for cause, the denial of the peremptory challenge was a nonprejudicial error. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983).
Where the defendant was aware of the alleged misleading character of the prospective juror's answers and actions on voir dire, he could not, after the verdict was adverse, raise the question for the first time in a motion and grounds for a new trial. Hood v. Commonwealth, 448 S.W.2d 388, 1969 Ky. LEXIS 57 (Ky. 1969).
While trial court for good cause may have permitted exercise of a peremptory challenge between time juror was accepted and finally sworn, once juror was accepted party no longer had an absolute right to exercise the challenge even though the jury had not been sworn. Mitchell v. Commonwealth, 492 S.W.2d 878, 1973 Ky. LEXIS 537 (Ky. 1973).
When defendant, who was entitled to nine peremptory challenges, returned a list containing only eight challenges, the right to make a ninth challenge was extinguished and could not be exercised later. Baze v. Commonwealth, 965 S.W.2d 817, 1997 Ky. LEXIS 40 (Ky. 1997), rehearing denied, 1997 Ky. LEXIS 142 (Ky. 1997), cert. denied, Baze v. Kentucky, 523 U.S. 1083, 118 S. Ct. 1536, 140 L. Ed. 2d 685, 1998 U.S. LEXIS 2686, 66 U.S.L.W. 3687 (1998).
Peremptory challenge claims are waived when the jury is sworn at trial. Haight v. Commonwealth, 41 S.W.3d 436, 2001 Ky. LEXIS 123 (Ky. 2001), cert. denied, 534 U.S. 998, 122 S. Ct. 471, 151 L. Ed. 2d 386, 2001 U.S. LEXIS 10058, 70 U.S.L.W. 3315 (2001).
Supreme Court affirmed defendant's murder conviction; normally an objection to a juror's implied bias was waived if not raised during voir dire, but a trial court could permit a challenge after a juror was accepted only when “good cause” was shown (and it was not in this case) under. RCr 9.36(3). Adkins v. Commonwealth, 96 S.W.3d 779, 2003 Ky. LEXIS 13 (Ky. 2003).
9. Discretion of Court.
The trial judge not only has a broad discretion as to the conditions that add up to “good cause,” but may very well be under a positive duty to remove a prospective juror if, before the juror is sworn, he learns that there is a statutory disqualification. Pennington v. Commonwealth, 455 S.W.2d 530, 1970 Ky. LEXIS 249 (Ky. 1970).
Discretion is in the trial court to determine partiality or bias as to particular jurors and the defendant or the case. Bowling v. Commonwealth, 942 S.W.2d 293, 1997 Ky. LEXIS 54 (Ky. 1997), cert. denied, Bowling v. Kentucky, 522 U.S. 986, 118 S. Ct. 451, 139 L. Ed. 2d 387, 1997 U.S. LEXIS 6977, 66 U.S.L.W. 3355 (1997), overruled in part, McQueen v. Commonwealth, 339 S.W.3d 441, 2011 Ky. LEXIS 75 (Ky. 2011).
In defendant's trial for first-degree trafficking in a controlled substance and other offenses, trial court did not abuse its discretion when it denied defendant's motion to excuse a potential juror for cause after she told the court she knew one of the arresting officers but would not be influenced by that relationship. Maxie v. Commonwealth, 82 S.W.3d 860, 2002 Ky. LEXIS 158 (Ky. 2002).
10. Impartial Juror.
Where one of the jurors was the brother of the sheriff who was a witness for and actively engaged in the prosecution, there were reasonable grounds to believe the juror could not be impartial. Hayes v. Commonwealth, 458 S.W.2d 3, 1970 Ky. LEXIS 159 (Ky. 1970).
Where the court discovered, after 14 jurors were impaneled, that one of the jurors, who was the father of a witness, had failed to state such relationship on voir dire, the juror along with one other juror was properly excused on the basis of a challenge for cause made in chambers. Hall v. Commonwealth, 557 S.W.2d 420, 1977 Ky. LEXIS 583 (Ky. 1977).
A potential juror may be disqualified from service because of connection to the case, parties or attorneys and that is a bias that will be implied as a matter of law; the trial court must determine the existence of bias based on the particular facts of each case. Randolph v. Commonwealth, 716 S.W.2d 253, 1986 Ky. LEXIS 291 (Ky. 1986).
Even where jurors disclaim any bias and state that they can give the defendant a fair trial, conditions may be such that their connection would probably subconsciously affect their decision in the case. Randolph v. Commonwealth, 716 S.W.2d 253, 1986 Ky. LEXIS 291 (Ky. 1986).
The failure of the juror to reveal on voir dire examination that she was employed as a secretary by the Commonwealth's attorney was implied bias, as there were reasonable grounds to believe that she could not render a fair and impartial verdict, and it was entirely possible that she may have been in a position to have known about the prosecution prior to trial. Randolph v. Commonwealth, 716 S.W.2d 253, 1986 Ky. LEXIS 291 (Ky. 1986).
Where juror failed to admit on voir dire examination that she had been employed by the Commonwealth's attorney the conviction might be set aside and a new trial granted, for if one of the jurors had worked with a prosecutor to select the jury unfavorable to the defendant there would be implied bias. Randolph v. Commonwealth, 716 S.W.2d 253, 1986 Ky. LEXIS 291 (Ky. 1986).
The trial judge did not abuse his discretion by excusing the juror for cause where the juror's wife was the defendant's second cousin. Smith v. Commonwealth, 734 S.W.2d 437, 1987 Ky. LEXIS 200 (Ky. 1987), cert. denied, Smith v. Kentucky, 484 U.S. 1036, 108 S. Ct. 762, 98 L. Ed. 2d 778, 1988 U.S. LEXIS 425 (1988).
Despite the fact that prospective jurors may have acquaintance with or knowledge about participants or possible testimony in a pending case, they can still qualify to sit on the case so long as reasonable grounds exist to believe they can render a fair and impartial verdict based solely on the evidence adduced. Jones v. Commonwealth, 737 S.W.2d 466, 1987 Ky. App. LEXIS 574 (Ky. Ct. App. 1987).
The trial judge did not abuse his discretion in refusing to excuse one prospective juror for cause because throughout the questioning the juror said he could base his verdict solely on the evidence. Brown v. Commonwealth, 780 S.W.2d 627, 1989 Ky. LEXIS 106 (Ky. 1989), cert. denied, Brown v. Kentucky, 494 U.S. 1087, 110 S. Ct. 1825, 108 L. Ed. 2d 954, 1990 U.S. LEXIS 1938, 58 U.S.L.W. 3658 (1990).
A defendant's right to be tried by an impartial jury is infringed if and only if an unqualified juror participates in the decision of the case. Sanders v. Commonwealth, 801 S.W.2d 665, 1990 Ky. LEXIS 93 (Ky. 1990), cert. denied, Sanders v. Kentucky, 502 U.S. 831, 112 S. Ct. 107, 116 L. Ed. 2d 76, 1991 U.S. LEXIS 4767 (1991).
A venireman who cannot fairly and conscientiously consider the entire range of statutory penalties, in compliance with his oath and the instructions of the court, is not impartial, and should be excluded from the jury as not qualified to serve. Sanders v. Commonwealth, 801 S.W.2d 665, 1990 Ky. LEXIS 93 (Ky. 1990), cert. denied, Sanders v. Kentucky, 502 U.S. 831, 112 S. Ct. 107, 116 L. Ed. 2d 76, 1991 U.S. LEXIS 4767 (1991).
Even where jurors disclaim any bias and state that they can give the defendant a fair trial, conditions may be such that their connection would probably subconsciously affect their decision in the case; to empanel a totally unbiased jury, it is vital in a criminal prosecution that any and all doubts as to the competency of a juror be resolved in favor of the defendant. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
There was no error in the failure of the court to excuse juror for cause even though she stated that she had taken offense to some of the comments made by defendant's trial counsel during voir dire, as her answers to other questions demonstrated that she could render a fair and impartial decision. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
Any doubt concerning the prospective juror's ability to sit impartially, disregard his personal opinion and apply the legal standard according to the evidence and instructions of the court should have been resolved in the defendant's favor and the prospective juror should have been excused as not qualified under this Rule. Humble v. Commonwealth, 887 S.W.2d 567, 1994 Ky. App. LEXIS 139 (Ky. Ct. App. 1994).
There was no error in the inquiry of a trial judge of prospective jurors if they held any moral, religious, or spiritual beliefs that would interfere with their service on the jury. Wheeler v. Commonwealth, 121 S.W.3d 173, 2003 Ky. LEXIS 179 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 293 (Ky. Dec. 18, 2003), cert. denied, Wheeler v. Kentucky, 541 U.S. 1051, 124 S. Ct. 2180, 158 L. Ed. 2d 746, 2004 U.S. LEXIS 3536, 72 U.S.L.W. 3711 (2004).
Trial court did not abuse its discretion in denying the motions of the 16-year-old defendant and his 16-year-old codefendant to strike the 28 jurors and by overruling their joint motion for a mistrial, even though the Commonwealth made early statements about not giving defendant and his codefendant extra sympathy due to their age; the issue was adequately clarified for the jury, and there was no reasonable ground to believe that the jury was prevented from rendering a fair and impartial sentencing recommendation under RCr 9.36(1). Shepherd v. Commonwealth, 251 S.W.3d 309, 2008 Ky. LEXIS 30 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 507 (Ky. May 22, 2008).
In a child molestation case, where defendant argued the jury pool was tainted by some of the members'  contact with a reporter who had chastised them for returning a not guilty verdict in an earlier rape and sodomy case, and that he was thereby denied a fair and impartial jury as required by Ky. Const. § 11 and RCr 9.36(1), since he was afforded the opportunity to test the impartiality of the prospective jurors in voir dire and did so without striking any of the jurors for cause, he failed to show actual bias on the part of any juror. Clark v. Commonwealth, 267 S.W.3d 668, 2008 Ky. LEXIS 181 (Ky. 2008), rehearing denied, David v. Commonwealth, — S.W.3d —, 2008 Ky. LEXIS 732 (Ky. Nov. 26, 2008).
Trial court did not abuse its discretion by permitting a married couple to serve on the jury because the jurors'  responses during voir dire included nothing that would have compelled a dismissal, and no presumption of undue influence or lack of independence arose from the fact of marriage alone. Harris v. Commonwealth, 313 S.W.3d 40,  2010 Ky. LEXIS 110 (Ky. 2010).
In a capital case, the trial court did not err in refusing to strike for cause a juror who worked as a city police officer and whose work brought her into contact with the county prosecuting attorney's office and the state police, who previously worked as a federal law enforcement officer and taught other agents investigation techniques as well as how to testify in court, and whose brother and father had both worked extensively in law enforcement because the juror's personal and familial connections with law enforcement did not render her implicitly biased in favor of the Commonwealth. Because the prospective juror had no personal acquaintance or relationship with the Commonwealth attorneys who tried the case or with any of the police officers who investigated the crime or were to testify at trial and because the prospective juror betrayed no tendency to lend heightened credence to police testimony, the trial court did not abuse its discretion by ruling that the juror was not disqualified merely by the fact that she worked as a police officer and was related to other officers. Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010), cert. denied, Kentucky v. Brown, — U.S. —, 131 S. Ct. 904, 178 L. Ed. 2d 803, 2011 U.S. LEXIS 152 (U.S. 2011).
In a capital case in which defendant was charged with burglary, robbery, and murder, the trial court did not err in refusing to strike for cause a prospective juror who had previously been the victim of a burglary because a year had passed since the juror's relatively non-traumatic experience, lending credence to the juror's unhesitating assertion that she could base her decision in defendant's case on the evidence presented. Given those facts and the absence of any countervailing evidence, the trial court did not abuse its discretion in refusing to strike the prospective juror. Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010), cert. denied, Kentucky v. Brown, — U.S. —, 131 S. Ct. 904, 178 L. Ed. 2d 803, 2011 U.S. LEXIS 152 (U.S. 2011).
Trial court did not err by not striking, pursuant to RCr P. 9.36(1), a juror on two separate occasions when the juror notified the trial court that her sister had “beat” her when the two were juveniles and when the juror notified the trial court that she was related to someone allegedly murdered by followers of Charles Manson as the juror never made any statements indicating that she had any bias or preconceived opinions about the case and, in fact, stated that neither experience would influence her ability to serve. Hayes v. Commonwealth, 320 S.W.3d 93,  2010 Ky. LEXIS 185 (Ky. 2010).
Trial court's failure to grant a motion to strike a prospective juror for cause was improper, as the prospective juror was unable to disclaim any bias stemming from being the parent of a crime victim, stating that the prospective juror might not be able to put out of mind the fact that the prospective juror's child was a victim of an armed robbery; when asked directly whether the prospective juror could be fair and impartial, the prospective juror stated that the prospective juror was not sure. Paulley v. Commonwealth, 323 S.W.3d 715,  2010 Ky. LEXIS 264 (Ky. 2010).
Although a prospective juror was sexually abused as a child, she stated that she could consider defendant's case, which involved physical abuse and murder of a child but no sexual abuse, dispassionately; thus, pursuant to the Sixth and Fourteenth Amendments, Ky. Const. § 11, and RCr P. 9.36, defendant's right to an impartial jury was not violated by the trial court's refusal to excuse the prospective juror. Rankin v. Commonwealth, 327 S.W.3d 492, 2010 Ky. LEXIS 287 (Ky. 2010).
11. Deviation in Procedure.
In a prosecution for second-degree assault the court deviated from the rule by announcing that after both sides had exercised their peremptory challenges the court would select the top 12 to be the jury; this meant that counsel knew in advance who the replacement would be if counsel struck a juror. Trent v. Commonwealth, 606 S.W.2d 386, 1980 Ky. App. LEXIS 369 (Ky. Ct. App. 1980).
12. Conflict with Statute.
The latest revision of the rules of procedure appears to have resulted in jury selection rules which differ from the statute; however, to the extent there is a conflict, it must be resolved by following the rules rather than the statute, since the power to fix the method of jury selection is inherently one for the courts and not the legislature. Trent v. Commonwealth, 606 S.W.2d 386, 1980 Ky. App. LEXIS 369 (Ky. Ct. App. 1980).
13. Prejudicial Error.
In order to obtain reversal of a judgment, prejudice resulting from failure of the trial court to strike the challenged juror must be shown; there is no prejudice unless the party challenging the juror uses all of his peremptory challenges. Godsey v. Commonwealth, 661 S.W.2d 2, 1983 Ky. App. LEXIS 399 (Ky. Ct. App. 1983).
The trial court, in burglary prosecution, committed reversible error in failing to grant defendant's challenge for cause as to a prospective juror who had been the county attorney when the defendant's preliminary hearings on the charges in question proceeded through the district court even though the juror no longer held such position at the time of trial; since defendant had exercised all of his peremptory challenges, one of which was to challenge the juror in question, the abuse of discretion was prejudicially erroneous. Godsey v. Commonwealth, 661 S.W.2d 2, 1983 Ky. App. LEXIS 399 (Ky. Ct. App. 1983).
Although the general rule is that it is in the discretion of the trial court whether to strike a juror for cause, there was an abuse where the trial court refused to strike four prospective jurors in a murder trial, three of whom were related to or friends of the victim and one of whom was the wife of the officer who arrested the defendant. The defendant was forced to exercise all of his peremptory challenges in striking the first three and the wife of the officer sat on the jury; therefore, the abuse of discretion was prejudicial. Calvert v. Commonwealth, 708 S.W.2d 121, 1986 Ky. App. LEXIS 1084 (Ky. Ct. App. 1986).
Where several prospective jurors were in possession of information or occupied such a relationship to the victim or his family as to create a reasonable inference of prejudice, and in an effort to minimize this perceived prejudice, the defendant used all of his peremptory challenges to remove jurors against whom motions to excuse for cause had been made and overruled, the defendant preserved the issue and obtained a reversal for infringement of his right to exercise peremptory challenges. Marsch v. Commonwealth, 743 S.W.2d 830, 1987 Ky. LEXIS 278 (Ky. 1987).
Where trial court failed to sustain challenges for cause presented on grounds so substantial that the failure to disqualify such jurors for cause must be viewed as an abuse of discretion, and where defendant exercised all of his peremptory challenges, the process deprived him of peremptory challenges; thus, his conviction must be reversed regardless of whether any juror proved to be disqualified on voir dire actually participated in the final decision. Thomas v. Commonwealth, 864 S.W.2d 252, 1993 Ky. LEXIS 77 (Ky. 1993), cert. denied, Kentucky v. Thomas, 510 U.S. 1177, 114 S. Ct. 1218, 127 L. Ed. 2d 564, 1994 U.S. LEXIS 2067, 62 U.S.L.W. 3588 (1994), overruled in part, Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006).
Where a prospective juror's attitude as expressed during voir dire clearly demonstrated his judgment would be affected by the fact that the defendant did not take the stand and testify in his own behalf, that juror should have been disqualified. Humble v. Commonwealth, 887 S.W.2d 567, 1994 Ky. App. LEXIS 139 (Ky. Ct. App. 1994).
14. Reversible Error.
Trial court committed reversible error by not allowing the defendants'  counsel during voir dire to ask jurors if they would be prejudiced if the defendants exercised their constitutional right not to testify in their own behalf to find out if jurors should be struck for cause by the court. The trial court's “no adverse inference” instructions could not cure that type of juror prejudice. Hayes v. Commonwealth, 175 S.W.3d 574, 2005 Ky. LEXIS 332 (Ky. 2005).
Failure to strike a clearly biased juror for cause, necessitating the use of a peremptory strike to ensure an unbiased jury, is the denial of a substantial right. A trial court abuses its discretion when it seats a juror who is truly equivocal with regard to his or her ability to render an impartial judgment. Under Shane and Paulley equivocation is simply not good enough. McDaniel v. Commonwealth, 341 S.W.3d 89, 2011 Ky. LEXIS 95 (Ky. 2011).
Trial court committed reversible error by failing to remove a juror because the trial court failed to properly determine whether the juror was, in fact, impartial, when the juror's responses to the trial court and counsels'  questions were tainted by the trial court's implicit assertion (and corresponding pressure) that he was required to serve. Jackson v. Commonwealth, 392 S.W.3d 907, 2013 Ky. LEXIS 39 (Ky. 2013).
15. Failure to Challenge.
16. — False Information.
A verdict is improper when a peremptory challenge is not exercised by reason of false information. Randolph v. Commonwealth, 716 S.W.2d 253, 1986 Ky. LEXIS 291 (Ky. 1986).
17. Right to Challenge.
The right to challenge a juror includes the incidental right that the information elicited on voir dire shall be true. Randolph v. Commonwealth, 716 S.W.2d 253, 1986 Ky. LEXIS 291 (Ky. 1986).
18. Racial Discrimination.
The decision in Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986), that a defendant in a state criminal trial could establish a prima facie case of racial discrimination violative of the Fourteenth Amendment, based on the prosecution's use of peremptory challenges to strike members of the defendant's race from the jury venire, and that, once the defendant had made the prima facie showing, the burden shifted to the prosecution to come forward with a neutral explanation for those challenges, is applicable to litigation pending on direct state or federal review or not yet final when Batson was decided. Griffith v. Kentucky, 479 U.S. 314, 107 S. Ct. 708, 93 L. Ed. 2d 649, 1987 U.S. LEXIS 283 (1987).
Where, upon commencement of jury selection with regard to a murder prosecution, a prospective juror divulged that her cousin had been a murder victim, such a family connection with a similar case coupled with this juror's lack of employment history was a sufficient race-neutral explanation for her peremptory removal from the jury by the prosecution. Stanford v. Commonwealth, 793 S.W.2d 112, 1990 Ky. LEXIS 55 (Ky. 1990).
Where a prospective juror and the defendant in a murder prosecution were both black, it was not improper for the prosecutor to consider the juror's flashy manner of dress, his size and perceived slowness in deciding whether to exercise a peremptory challenge, and the trial court properly determined that defendant had not established purposeful racial discrimination where the prosecutor cited these factors in support of such a challenge. Stanford v. Commonwealth, 793 S.W.2d 112, 1990 Ky. LEXIS 55 (Ky. 1990).
Where a trial court inquired into a prosecutor's proffered reasons for excluding two (2) of three (3) African-Americans on a jury venire to determine if the reasons were race-neutral and not pretextual, the trial court's factual findings were not clearly erroneous; as a result, defendant's motion for a mistrial was properly denied. Peartree v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 111 (Ky. Ct. App. 2003).
Where the prosecution exercised a peremptory challenge to excuse an African-American juror on the grounds that the juror refused to state an opinion as to the death penalty and stated that the juror believed in redemption and salvation as opposed to fixing a punishment, the prosecution gave sufficient race-neutral explanations for the peremptory challenge. Wheeler v. Commonwealth, 121 S.W.3d 173, 2003 Ky. LEXIS 179 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 293 (Ky. Dec. 18, 2003), cert. denied, Wheeler v. Kentucky, 541 U.S. 1051, 124 S. Ct. 2180, 158 L. Ed. 2d 746, 2004 U.S. LEXIS 3536, 72 U.S.L.W. 3711 (2004).
19. Randomness.
The central provision in any jury selection is the preservation of randomness all through voir dire and peremptory challenges; randomness means that, at no time in the jury selection process will anyone involved in the action be able to know in advance, or manipulate, the list of names who will eventually compose the empaneled jury. Williams v. Commonwealth, 734 S.W.2d 810, 1987 Ky. App. LEXIS 513 (Ky. Ct. App. 1987).
The number of prospective jurors called by the court (38), and the decision made by the court to randomly select 28 out of that number for the jury selection process was proper, where all 38 potential jurors initially selected at random remained in the courtroom, available at all times during voir dire to randomly replace stricken jurors. Williams v. Commonwealth, 734 S.W.2d 810, 1987 Ky. App. LEXIS 513 (Ky. Ct. App. 1987).
Trial court's action in refusing to dismiss a juror for cause was not improper based on her statements that she had heard rumors about defendant and the victim, and had seen them in public; the juror said that she would have been able to render a fair and impartial verdict and put the rumors out of her mind. The juror also stated that she had no bias against defendant and did not favor the Commonwealth because she knew what she had heard were only rumors and not facts. Wells v. Commonwealth, 206 S.W.3d 332, 2006 Ky. LEXIS 302 (Ky. 2006).
20. Familiarity with Aspects of Offense.
The facts that a juror has a passing acquaintance with the victim and the victim's wife, and a passing familiarity with the reported circumstances of the crime, were insufficient to demonstrate a probability of prejudice. Sanders v. Commonwealth, 801 S.W.2d 665, 1990 Ky. LEXIS 93 (Ky. 1990), cert. denied, Sanders v. Kentucky, 502 U.S. 831, 112 S. Ct. 107, 116 L. Ed. 2d 76, 1991 U.S. LEXIS 4767 (1991).
21. Cross Section of Community.
The constitution does not require that a petit jury represent a fair cross section of the community. Sanders v. Commonwealth, 801 S.W.2d 665, 1990 Ky. LEXIS 93 (Ky. 1990), cert. denied, Sanders v. Kentucky, 502 U.S. 831, 112 S. Ct. 107, 116 L. Ed. 2d 76, 1991 U.S. LEXIS 4767 (1991).
22. Substantial Compliance.
Where in prosecution for murder after challenges for cause and peremptory challenges has been exercised there remained 17 prospective jurors and since it had been determined to conduct the trial with 12 jurors and two alternates it was necessary to reduce the number to from 17 to 14, and initially the clerk drew 3 names written on pieces of paper from the 17 and when this procedure was questioned, the names were returned to the group and then 14 sheets of paper were drawn and remarkably on both occasions the same 3 prospective juror were excluded, since there was no evidence upon which any impropriety could be inferred and the procedure initially employed was permitted by subsection (2) of this Rule, there was substantial compliance with the rules relating to jury selection and no error to overcome trial court's discretion with respect to a new trial. Haight v. Commonwealth, 938 S.W.2d 243, 1996 Ky. LEXIS 125 (Ky. 1996), cert. denied, Haight v. Kentucky, 522 U.S. 837, 118 S. Ct. 110, 139 L. Ed. 2d 63, 1997 U.S. LEXIS 4990, 66 U.S.L.W. 3256 (1997).
23. Dismissal for Cause.
Fact that prospective juror has been the victim of a crime similar to the one charged is not grounds for excusal for cause. Bowling v. Commonwealth, 942 S.W.2d 293, 1997 Ky. LEXIS 54 (Ky. 1997), cert. denied, Bowling v. Kentucky, 522 U.S. 986, 118 S. Ct. 451, 139 L. Ed. 2d 387, 1997 U.S. LEXIS 6977, 66 U.S.L.W. 3355 (1997), overruled in part, McQueen v. Commonwealth, 339 S.W.3d 441, 2011 Ky. LEXIS 75 (Ky. 2011).
Some acquaintance with a participant in a proceeding or knowledge about the individuals or their acts involved in a case does not automatically require dismissal of prospective jurors for cause. Bowling v. Commonwealth, 942 S.W.2d 293, 1997 Ky. LEXIS 54 (Ky. 1997), cert. denied, Bowling v. Kentucky, 522 U.S. 986, 118 S. Ct. 451, 139 L. Ed. 2d 387, 1997 U.S. LEXIS 6977, 66 U.S.L.W. 3355 (1997), overruled in part, McQueen v. Commonwealth, 339 S.W.3d 441, 2011 Ky. LEXIS 75 (Ky. 2011).
Status as a law enforcement officer is not grounds for excusal from jury service for cause. Bowling v. Commonwealth, 942 S.W.2d 293, 1997 Ky. LEXIS 54 (Ky. 1997), cert. denied, Bowling v. Kentucky, 522 U.S. 986, 118 S. Ct. 451, 139 L. Ed. 2d 387, 1997 U.S. LEXIS 6977, 66 U.S.L.W. 3355 (1997), overruled in part, McQueen v. Commonwealth, 339 S.W.3d 441, 2011 Ky. LEXIS 75 (Ky. 2011).
Trial court's refusal to strike three jurors for cause was not an abuse of discretion where all the jurors stated that they could be impartial and consider all of the evidence despite the fact that they had some connection to persons involved in the case or had previously heard things about the case. Ratliff v. Commonwealth, 194 S.W.3d 258, 2006 Ky. LEXIS 170 (Ky. 2006).
Defendant's convictions were reversed and the case was remanded for a new trial because not removing a biased juror from the venire, and thereby forcing defendant to forfeit a peremptory strike, prevented defendant from getting the jury he had a right to choose; that violated a substantial right and could never have been harmless error. Shane v. Commonwealth, 243 S.W.3d 336, 2007 Ky. LEXIS 262 (Ky. 2007).
Juror's statement that he was “absolutely” pro-police and that he did not believe an officer would lie under oath clearly indicated that a defendant would have little or no chance of challenging an officer's testimony in that juror's mind; given the reasonable evidence of bias, it was an abuse of discretion not to strike the juror. Shane v. Commonwealth, 243 S.W.3d 336, 2007 Ky. LEXIS 262 (Ky. 2007).
In a case in which defendant argued that the trial court erred in failing to strike a juror, absent any evidence of actual bias, the sole fact that the juror was an Assistant County Attorney was not sufficient ground to sustain a motion to strike for cause. At the time of the trial, the juror practiced exclusively in civil cases and was unacquainted with the Commonwealth's prosecuting attorneys. Grider v. Commonwealth, 404 S.W.3d 859, 2013 Ky. LEXIS 229 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 473 (Ky. Aug. 29, 2013).
24. Challenge.
When a court made available to a litigant a panel consisting of the requisite number of jurors possessing the general statutory qualifications, the requirements of the law in this respect were fulfilled and the burden shifted to the litigant to raise by challenge the question of the qualifications of any individual juror to sit in that particular case. Dennison v. Commonwealth, 259 S.W.2d 454, 1953 Ky. LEXIS 952 (Ky. 1953) (decided under prior law).
In defendant's trial on charges of first-degree sexual abuse, arising out of the sexual abuse of his stepdaughter, the trial court did not err in refusing to strike a juror for cause under RCr 9.36(1) as the entirety of the responses of the juror suggested that, while he had been deeply affected by his experience as a victim of sexual abuse, he could remain fair and impartial, noting that he had dealt with his issues and he did not feel that he “had a problem with the case.” Allen v. Commonwealth, 279 S.W.3d 659, 2009 Ky. App. LEXIS 36 (Ky. Ct. App. 2009).
25. — False Answer.
It was necessary for a party to inform himself as to qualifications of jurors before jury was sworn in order that he might exercise his right of challenge, general or peremptory, but law did not apply where party had been misled by a false answer of the juror on the latter's voir dire, and thus had been deprived of his right of challenge. Johnson v. Commonwealth, 311 Ky. 182, 223 S.W.2d 741, 1949 Ky. LEXIS 1091 (Ky. 1949) (decided under prior law).
Where two members of the jury in a trial for manslaughter swore falsely on their voir dire examination when they said that they knew nothing about the facts of the case and they actually were fully apprised of them and one of the jurors had expressed an opinion favorable to accused, defendant should have been granted a new trial. Neace v. Commonwealth, 313 Ky. 225, 230 S.W.2d 915, 1950 Ky. LEXIS 855 (Ky. 1950) (decided under prior law).
Juror's remark made prior to being called for jury service that he didn't see how anybody could see through curtain of restaurant where killing occurred and see anybody on the outside did not constitute an expression of opinion as to the guilt or innocence of the defendants, but merely questioned the credibility of an identification of persons on the outside of the restaurant under conditions assumed by the juror and since the juror's comment was favorable to the defendants' case the trial court did not err in denying defendants a new trial on the ground that a member of the jury had allegedly concealed his prejudice against them on voir dire examination. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
26. — For Cause.
Decisions of the court in allowing juror to qualify and serve, upon challenge and for cause, were subject to exception and to review by Court of Appeals. Taylor v. Commonwealth, 265 Ky. 553, 97 S.W.2d 417, 1936 Ky. LEXIS 539 (Ky. 1936) (decided under prior law).
A juror could be challenged on common-law grounds in the absence of a statutory provision to the contrary and the court's power to reject for cause was not confined to enumerated grounds for challenge but could be exercised for any cause which the court in its discretion deemed sufficient to disqualify. Tayloe v. Commonwealth, 335 S.W.2d 556, 1960 Ky. LEXIS 265 (Ky. 1960) (decided under prior law).
Statutory provisions enumerating grounds upon which prospective jurors could be challenged for cause did not mean that all persons except such as were expressly excluded were necessarily qualified to serve. Tayloe v. Commonwealth, 335 S.W.2d 556, 1960 Ky. LEXIS 265 (Ky. 1960) (decided under prior law).
The bias or prejudice which affected the ability of a juror to give a fair trial could arise from such a variety of causes that determination by the court depended on the facts and circumstances of each particular case. Tayloe v. Commonwealth, 335 S.W.2d 556, 1960 Ky. LEXIS 265 (Ky. 1960) (decided under prior law).
Circuit Court abused its discretion in failing to excuse a juror for cause where the juror indicated that he would believe the testimony of a police officer simply because he was a police officer and because police officers had greater credibility in their testimony than other witnesses; the totality of the juror's responses formed a reasonable basis to conclude that he could not consider all the mitigation evidence that the law demanded. Fugett v. Commonwealth, 250 S.W.3d 604, 2008 Ky. LEXIS 111 (Ky. 2008).
While a prospective juror admitted reading about the case in the newspaper, as he stated that he did not exactly remember what he had read and that he could set aside any preconceived notions, and he displayed no preconceived bias, the trial court properly denied defendant's motion to strike him for cause. King v. Commonwealth, 276 S.W.3d 270, 2009 Ky. LEXIS 20 (Ky. 2009).
Refusal to strike a prospective juror for cause was not error, because the juror could conform the juror's views to requirements of law and render a fair and impartial verdict. The entirety of the juror's responses and demeanor showed no bias; one of the statements upon which defendant premised his argument occurred in response to continued questioning under a hypothetical given to the juror and the juror qualified the juror's response as pertaining only to that hypothetical situation. Walker v. Commonwealth, 288 S.W.3d 729, 2009 Ky. LEXIS 157 (Ky. 2009).
In defendant's criminal trial on charges of sodomizing a 14-year-old boy, potential jurors were not automatically subject to disqualification for bias where they admitted that they had family members who had been the victim of childhood sexual abuse; where jurors state that, despite their experiences, they believe they can be fair and impartial, where they candidly answer questions from the judge, the prosecutor, and defense counsel, and where the jurors do not need to be rehabilitated—that is, asked if they could set aside their prejudice or bias to decide the case on the evidence—because they state unequivocally that they can be impartial, there is no additional evidence of bias that would necessitate disqualification. In such an instance, a trial judge does not abuse his discretion in deciding that the jurors could be fair and impartial despite their family members' experiences. Dunn v. Commonwealth, 360 S.W.3d 751, 2012 Ky. LEXIS 8 (Ky. 2012).
While a prospective juror had family members who were killed by two separate drunk drivers, the trial court did not err in denying defendant's motion to strike the juror after she indicated her personal tragedies would not affect her ability to be fair and impartial. Little v. Commonwealth, 422 S.W.3d 238, 2013 Ky. LEXIS 634 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 141 (Ky. Mar. 20, 2014).
Trial court did not err in refusing to strike for cause a fist responder, after he explained that his opinion concerning DUI laws woudl not make a difference and he would hear the evidence before making a decision. Little v. Commonwealth, 422 S.W.3d 238, 2013 Ky. LEXIS 634 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 141 (Ky. Mar. 20, 2014).
Trial court did not abuse its discretion in striking a juror for cause under RCr P. 9.36(1) where his statement that his fear of possible retaliation if defendant were convicted might factor into his decision as a juror provided a sound legal basis to strike for cause. Kays v. Commonwealth, 505 S.W.3d 260, 2016 Ky. App. LEXIS 177 (Ky. Ct. App. 2016).
Trial court abused its discretion in denying appellant's motion to strike a juror for cause where the juror was the mother of the county attorney who had represented the Commonwealth in the preliminary hearing, and the juror had become privy to the bench session on the motion to strike her for cause, which made her aware that her daughter had once stood in an adversarial position against appellant, thereby undermining the mental attitude of appropriate indifference. Morrison v. Commonwealth, — S.W.3d —, 2017 Ky. LEXIS 567 (Ky. 2017).
27. — — Time.
A challenge to a juror, or to the panel, for cause was required to be made before the trial started, in both civil and criminal cases. Hatton v. Commonwealth, 294 Ky. 740, 172 S.W.2d 564, 1943 Ky. LEXIS 521 (Ky. 1943) (decided under prior law).
A challenge to a juror for cause was required to be made before the trial and the acceptance of the juror precluded a person thereafter presenting such a challenge; thus, an objection made after the trial and with motion for a new trial that juror's name did not appear on the last returned tax commissioner's book for real and tangible property came too late. Vaughn v. Commonwealth, 255 S.W.2d 613, 1953 Ky. LEXIS 668 (Ky. 1953) (decided under prior law).
In criminal prosecution a challenge to a juror for cause was required to be made before trial. Vaughn v. Commonwealth, 255 S.W.2d 613, 1953 Ky. LEXIS 668 (Ky. 1953) (decided under prior law).
RCr P. 9.36(2), a long-standing rule that requires that peremptory challenges be exercised simultaneously, after the parties have been given the opportunity to challenge jurors for cause, by striking the names of potential jurors from a list provided by the court, relates only to that time before which a party must exercise its own peremptory challenges and does not address the question of how soon is too soon to raise an objection to the anticipated discriminatory exercise of peremptory strikes. At most, the rule and the cases speak to the basic principle that a party litigating in Kentucky must exercise its own peremptory challenges prior to the time that the jury is sworn unless the basis of the challenge could not reasonably have been discovered until thereafter. Simmons v. Simpson, — F. Supp. 2d —, 2009 U.S. Dist. LEXIS 122388 (W.D. Ky. 2009).
28. — — Relationship.
Where it was not shown that juror had been interrogated as to his qualifications and had answered falsely or that if he was related to the deceased the defendant was ignorant of that fact before the jury was discharged, defendant did not present a prima facie case of implied bias authorizing the setting aside of the verdict. Shepherd v. Commonwealth, 269 Ky. 237, 106 S.W.2d 988, 1937 Ky. LEXIS 586 (Ky. 1937) (decided under prior law).
A challenge for implied bias could be made if the juror was related by consanguinity or affinity but where husband of juror was an uncle of husband of mother of person killed the consanguinity was nebulous and the affinity somewhat esoteric and did not warrant a reversal. Davis v. Commonwealth, 271 Ky. 180, 111 S.W.2d 640, 1937 Ky. LEXIS 221 (Ky. 1937) (decided under prior law).
The nebulous relationship between juror and prosecuting witness by reason of juror having married a daughter of a first cousin to grandmother of the prosecuting witness was not sufficient to constitute bias but, in any event, since the juror was ignorant of the alleged relationship when he served on the jury, the defendant had no ground for complaint. Curry v. Commonwealth, 272 Ky. 844, 115 S.W.2d 331, 1938 Ky. LEXIS 203 (Ky. 1938) (decided under prior law).
The relationship of a juror to a prosecuting witness was not grounds for reversal of a judgment of conviction if the juror was ignorant of the relationship when he served on the jury; thus there was no error prejudicial to defendant's substantial rights where juror at the time he was accepted and called knew nothing of his relationship to the prosecuting witness by reason of his sister having married a cousin of the prosecuting witness and of one of his cousins having married a sister of a cousin of the prosecuting witness. Crawford v. Commonwealth, 282 Ky. 714, 140 S.W.2d 404, 1940 Ky. LEXIS 261 (Ky. 1940) (decided under prior law).
Where court adjourned for noon hour without jury having been sworn and during the adjournment attorneys representing the Commonwealth learned that the ninth juror selected was the son of a member of the regular panel who had been peremptorily excused by the Commonwealth because her nephew was married to a sister of the accused, it was within the sound discretion of the court to overrule Commonwealth's motion that it be permitted to challenge the juror for cause but to permit the Commonwealth to use one of its peremptory challenges and then for the court to select another juror in his stead when no motion was made to substitute the thirteenth juror for the one excused. Stanley v. Commonwealth, 296 Ky. 548, 178 S.W.2d 12, 1944 Ky. LEXIS 592 (Ky. 1944) (decided under prior law).
Where kinship of the juror was remote and he was unaware of his relationship to the deceased when he served on the jury, a reversal of the conviction was unwarranted upon that ground. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
Where it was shown that a relationship existed between a juror and deceased and the juror did not know of such kinship, he stood toward the accused as an entire stranger, insofar as the affinity or blood might affect his verdict since it was the knowledge of the kinship and the feeling that arose from it that worked the disqualification and if the knowledge was absent the disqualification disappeared. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
Where the relationship of a juror to a deceased was remote and unknown to the juror at the time the verdict was rendered, it did not constitute a valid ground for reversal. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
An accused was entitled to know on the voir dire examination, if such was known by the prospective juror, whether the juror was related by consanguinity or affinity to the deceased. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
If on voir dire examination, the juror falsely stated that he was not related to deceased, and was permitted to serve on the jury, and it was thereafter made to appear by accused that the juror was so related to deceased as to disqualify him as a juror in the case, burden was shifted to the Commonwealth to overcome the presumption by proof that the juror was ignorant of the relationship. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
Under ordinary circumstances a person is interested in a case where either his sister-in-law or his niece had been killed by violent means and in most instances this interest would be hostile to the person who perpetrated the act, although in unusual cases it was conceivable that the interest could be sympathetic to that person, but it was difficult to conceive of a situation where complete indifference existed; hence the failure of jurors to disclose such facts in another homicide prosecution was ground for reversal of conviction. Sizemore v. Commonwealth, 306 S.W.2d 832, 1957 Ky. LEXIS 58 (Ky. 1957) (decided under prior law).
Where trial court concluded juror did not know that defendant who was indicted for maliciously shooting at and wounding another with intent to kill had run over and killed his ex-son-in-law who had been divorced from his daughter for five years, it was not prejudicial error for court to overrule defendant's motion for a new trial on ground juror was prejudiced where juror had made an affidavit that he was not biased against defendant and was influenced in the rendition of the verdict only by the law and the evidence of the case. Hall v. Commonwealth, 311 S.W.2d 798, 1958 Ky. LEXIS 215 (Ky. 1958) (decided under prior law).
Where prospective jurors were specifically asked on voir dire if any of them were related by blood or marriage to the man killed or to the prosecuting witnesses and two jurors remained silent although one of the jurors was a first cousin and the other a second cousin of one of the prosecuting witnesses, both jurors were guilty of misconduct that required the verdict to be set aside. Pennington v. Commonwealth, 316 S.W.2d 221, 1958 Ky. LEXIS 37 (Ky. 1958) (decided under prior law).
Where on voir dire examination a prospective juror recognized his relationship by consanguinity or affinity to a member of the family of defendant or of the person alleged to have been injured by the offense charged, he should have been excused. Pennington v. Commonwealth, 316 S.W.2d 221, 1958 Ky. LEXIS 37 (Ky. 1958) (decided under prior law).
It was the probability of bias or prejudice that was determinative in ruling on a challenge for cause and where on a motion for a new trial the defendant in a criminal prosecution showed kinship of a juror to a party substantially involved in the case to such a degree as reasonably raised an implication of bias or unfairness and showed that the defendant and his attorney were not aware of it, the burden shifted to the Commonwealth to prove that the juror did not know or recognize such relationship. Pennington v. Commonwealth, 316 S.W.2d 221, 1958 Ky. LEXIS 37 (Ky. 1958) (decided under prior law).
In prosecution of mining company general manager and guard for holding and flourishing a deadly weapon, described as a pistol and pointing the same at a picket line composed of five named persons and others, it was error for court to deny motion of defendants for new trial upon ground half of the jurors were disqualified because they were wives of men who had been on a strike picket line or were members of the mining union where there had been violence between union and mine operator. Tayloe v. Commonwealth, 335 S.W.2d 556, 1960 Ky. LEXIS 265 (Ky. 1960) (decided under prior law).
Trial court did not abuse its discretion in striking an African-American juror who had raised his hand when the court asked in voir dire if anyone considered defendant to be in their circle of friends where the juror's voir dire answers showed that he had a close personal relationship with defendant. Chatman v. Commonwealth, 241 S.W.3d 799, 2007 Ky. LEXIS 270 (Ky. 2007).
Potential juror was properly struck where the balance of his answers on voir dire about his pastoral relationship with defendant's family were inconsistent with his assurance that he believed he could have rendered a verdict based solely on the evidence. Chatman v. Commonwealth, 241 S.W.3d 799, 2007 Ky. LEXIS 270 (Ky. 2007).
As a prospective juror was married to a state police trooper, and she and the trooper were personal friends with a detective who testified at trial, the trial court erred in denying defendant's motion to strike her for cause. However, the error did not entitle defendant to a new trial because the peremptory strike he used on this juror was not needed to strike any other jurors. King v. Commonwealth, 276 S.W.3d 270, 2009 Ky. LEXIS 20 (Ky. 2009).
Pursuant to RCr P. 9.36, a challenge for cause was proper because, when the juror touched a detective on the shoulder as he left the courtroom, he showed a level of personal acquaintance that the court could reasonably conclude would affect his impartiality, even if only on an unconscious level, in spite of his previous assertions. Elery v. Commonwealth, 368 S.W.3d 78, 2012 Ky. LEXIS 87 (Ky. 2012).
Court did not abuse its discretion when it permitted a husband and wife to serve together on his jury because the jurors were both examined during individual voir dire by the Commonwealth, defense counsel, and the trial court. Defense counsel made no motion to strike either juror based upon their responses, and their responses included nothing that would have required a dismissal of them individually. Dunlap v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 292 (Ky. 2013), rehearing denied, — S.W.3d —, 2014 Ky. LEXIS 73 (Ky. Feb. 20, 2014).
Trial court did not abuse its discretion by failing to excuse for cause a juror whose spouse had worked for the sheriff's office with the lead detective in defendant's case and who had gone to school with the victim's sibling, a juror who was a former police officer, a friend of a chain of custody witness, and familiar with Kentucky law and police procedures, a juror who had personal experiences with addicted friends and family, and a juror whose adult child was a correctional officer at the facility where defendant had been incarcerated. Hammond v. Commonwealth, 504 S.W.3d 44, 2016 Ky. LEXIS 626 (Ky. 2016).
29. — — Member of Organization.
A member of a labor organization or other group was not disqualified from sitting as a juror in a case merely because his fellow members were involved in the case. Tayloe v. Commonwealth, 335 S.W.2d 556, 1960 Ky. LEXIS 265 (Ky. 1960) (decided under prior law).
Defendant's for cause challenge to a juror, who was the vice-chair of a local chapter of a federally funded drug taskforce designed to assist counties in joining their limited funds and resources to fight drug trafficking and abuse and who worked for the education branch of that program, was properly denied because (1) the trial court made detailed findings that the juror could put aside any potential bias and render a verdict on the evidence; (2) it would be impossible to seat a jury with no opinions on the issue of drugs; and (3) the trial court effectively discussed the issue with the juror, and found no reason to question her ability to render a fair and impartial verdict. Knuckles v. Commonwealth, 315 S.W.3d 319,  2010 Ky. LEXIS 150 (Ky. 2010).
30. — — Capital Punishment.
Where juror number four of the first 12 jurors accepted by the Commonwealth and tendered to the defendants was accepted by defendants and after defendants had exhausted ten of their 15 peremptory challenges he informed the court that he had misunderstood question propounded to him by the attorney for the Commonwealth in respect to his conscientious opinions concerning death penalty, and that he was conscientiously opposed to infliction of death penalty, court did not err in sustaining motion of attorneys for Commonwealth to excuse the juror from serving on the jury for cause and in not discharging the entire jury panel. Warner v. Commonwealth, 301 Ky. 343, 192 S.W.2d 96, 1946 Ky. LEXIS 481 (Ky. 1946) (decided under prior law).
31. — — Service on Prior Trial.
The overruling of defendant's objection to the 12 jurors who had heard pleas of guilty in three other cases which had no connection with defendant's case and could not have created bias against defendant did not affect defendant's substantial rights. McGlothen v. Commonwealth, 310 Ky. 48, 219 S.W.2d 1003, 1949 Ky. LEXIS 855 (Ky. 1949) (decided under prior law).
A juror could be challenged for implied bias if he had tried another person for the same offense charged in the indictment, but no provision was made for so challenging a juror because the same defendant had been tried by him for another unrelated crime. Young v. Commonwealth, 286 S.W.2d 893, 1955 Ky. LEXIS 110 (Ky. 1955) (decided under prior law).
32. — — — Defendant.
The excusing of juror by special judge over defendant's objection on the ground he had served as a juror at a trial more than a year previous when defendant was being tried on a murder charge and acquitted was not prejudicial to defendant's substantial rights. Howard v. Commonwealth, 282 Ky. 663, 139 S.W.2d 742, 1940 Ky. LEXIS 233 (Ky. 1940) (decided under prior law).
Where record did not show a challenge to any juror or to the panel or any motion to dismiss — if any challenge was made to the jury or to any jurors it must have been made after the swearing of the jury — there was no error in the formation of the jury although on appeal appellants contended that the court should have sustained challenges to the jury on the ground of implied bias because of six jurors who had “served in a similar indictment, on which offense the appellants were acquitted.” Jones v. Commonwealth, 310 Ky. 180, 220 S.W.2d 369, 1949 Ky. LEXIS 869 (Ky. 1949) (decided under prior law).
Where only two members of the regular panel were selected for the second jury and defendant did not exercise the privilege of striking them off the jury, his contention that he should have been given a continuance because of his claim of implied bias on the part of the jury was properly denied. Chaney v. Commonwealth, 307 S.W.2d 770, 1957 Ky. LEXIS 112 (Ky. 1957) (decided under prior law).
33. — — — Codefendant.
It was a manifest error not to have sustained the defendant's challenge to nine of the panel who had served on the jury in the trial of his codefendant, although his codefendant had pleaded guilty and the fact no evidence had been heard did not make it any less a trial by jurors who returned the verdict with a sentence on which judgment was pronounced. Gapoian v. Commonwealth, 302 Ky. 867, 196 S.W.2d 744, 1946 Ky. LEXIS 776 (Ky. 1946) (decided under prior law).
34. — — Formed Opinion.
Although juror stated that he had formed an opinion, where he stated he could try the case, if accepted as a juror, according to the law given by the court and the evidence without being influenced by anything he had previously read or heard, court did not err in permitting him to qualify. Taylor v. Commonwealth, 265 Ky. 553, 97 S.W.2d 417, 1936 Ky. LEXIS 539 (Ky. 1936) (decided under prior law).
The overruling of defendant's motion to discharge prospective jurors who had read newspaper account relating to homicide, was not error, where newspaper account contained nothing except reportorial account of the entire incident and nothing inflammatory and jurors who admitted they had read the story made statements under oath that they could and would give defendant a fair and impartial trial on the sole basis of the law and the evidence of the case. Gadd v. Commonwealth, 305 Ky. 318, 204 S.W.2d 215, 1947 Ky. LEXIS 808 (Ky. 1947) (decided under prior law).
Generally, one who has formed an opinion in a criminal case and expressed it has disqualified himself to sit in the case. Neace v. Commonwealth, 313 Ky. 225, 230 S.W.2d 915, 1950 Ky. LEXIS 855 (Ky. 1950) (decided under prior law).
Since record on appeal from voluntary manslaughter conviction did not show the voir dire examination, it could be presumed that the possibility that statements about the case made in newspapers and over the radio prior to trial could have influenced the jurors was dissipated on examination. Henson v. Commonwealth, 314 S.W.2d 197, 1958 Ky. LEXIS 285 (Ky. 1958) (decided under prior law).
Where there was no showing that jurors heard or read statements made in newspapers and over the radio during the trial and the verdict did not indicate passion or prejudice, there was no merit in claim of error. Henson v. Commonwealth, 314 S.W.2d 197, 1958 Ky. LEXIS 285 (Ky. 1958) (decided under prior law).
Trial court's failure to strike a juror for cause under RCr 9.36 amounted to  an abuse of discretion where the juror admitted that he thought he had already formed an opinion in defendant's case. Allen v. Commonwealth, 276 S.W.3d 768, 2008 Ky. LEXIS 290 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 274 (Ky. Mar. 19, 2009).
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Rule 9.38.  Examination of jurors.
Text
The court may permit the attorney for the Commonwealth and the defendant or the defendant's attorney to conduct the examination of prospective jurors or may itself conduct the examination. In the latter event the court shall permit the attorney for the Commonwealth and the defendant or the defendant's attorney to supplement the examination by such further inquiry as it deems proper. The court may itself submit to the prospective jurors such additional questions submitted by the parties or their attorneys as it deems proper. When the Commonwealth seeks the death penalty, individual voir dire out of the presence of other prospective jurors is required if questions regarding capital punishment, race or pretrial publicity are propounded. Further, upon request, the Court shall permit the attorney for the defendant and the Commonwealth to conduct the examination on these issues.
History
(Amended July 14, 1988, effective January 1, 1989; amended November 22, 1996, effective January 1, 1997.)
Annotations

Kentucky Law Journal.
Fortune, Voir Dire in Kentucky: An Empirical Study of Voir Dire in Kentucky Circuit Courts, 69 Ky. L.J. 273 (1980-81).
Opinions of Attorney General. The defense is not entitled to a list of the prospective jurors prior to the date. OAG 71-152.
Cited:  Sasaki v. Commonwealth, 485 S.W.2d 897, 1972 Ky. LEXIS 146 (Ky. 1972); White v. Commonwealth, 611 S.W.2d 529, 1980 Ky. App. LEXIS 419 (Ky. Ct. App. 1980); Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986); Smith v. Commonwealth, 734 S.W.2d 437, 1987 Ky. LEXIS 200 (Ky. 1987); Perdue v. Commonwealth, 916 S.W.2d 148, 1995 Ky. LEXIS 109 (Ky. 1995).
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1. Application.
This rule is applicable to conduct examination of prospective jurors only. Even then examination by the attorneys is a privilege, not a right, and is left to the trial court's discretion. Glass v. Commonwealth, 769 S.W.2d 764, 1989 Ky. App. LEXIS 54 (Ky. Ct. App. 1989).
2. Examination.
The purpose of the voir dire examination was to determine whether a juror possessed necessary qualifications, whether he had prejudged the case, and whether his mind was free from prejudice or bias so as to enable a party to ascertain whether a cause for challenge existed, and to ascertain whether it was expedient to exercise the right of peremptory challenge. Sizemore v. Commonwealth, 306 S.W.2d 832, 1957 Ky. LEXIS 58 (Ky. 1957) (decided under prior law).
The examination of prospective jurors was for the purpose of obtaining a fair and impartial jury whose minds were free and clear of all interest, bias, or prejudice that might prevent their finding a true and just verdict and a wide latitude was allowed counsel in examining jurors on their voir dire, and scope of inquiry was best governed by a wise and liberal discretion of the court, and the exercise of such discretion did not constitute reversible error unless clearly abused and when it appeared that harmful prejudice had been caused thereby. Webb v. Commonwealth, 314 S.W.2d 543, 1958 Ky. LEXIS 305 (Ky. 1958) (decided under prior law).
One purpose of the voir dire examination was to afford the challenging party true information concerning any possible basis for bias or prejudice in order not to be misled. Jackson v. Commonwealth, 323 S.W.2d 874, 1959 Ky. LEXIS 351 (Ky. 1959) (decided under prior law).
It was proper on voir dire for the Commonwealth to inform the prospective jurors of the permissible penalties prescribed by statute and inquire whether any of them had conscientious scruples against imposing a penitentiary sentence for auto theft, or believed the prescribed statutory range of punishment was too severe. Iles v. Commonwealth, 455 S.W.2d 533, 1970 Ky. LEXIS 250 (Ky. 1970).
When there has been extensive pre-trial publicity, great care must be exercised on voir dire examination to ascertain just what information a prospective juror has accumulated. In the absence of individual voir dire, a disqualifying item of knowledge or a rumor voiced by one panelist — even inadvertently — may well taint the entire panel. Morris v. Commonwealth, 766 S.W.2d 58, 1989 Ky. LEXIS 14 (Ky. 1989).
As defense counsel were permitted to question potential jurors as to their ability to consider imposing the minimum penalty for aggravated murder, and the trial judge's death penalty inquiry, in which he set out the full range of sentencing for murder, did not misstate the law or mislead the jury, the jury was properly “life qualified.” Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
RCr 9.38 does not set forth an order in which prospective jurors should be questioned. Rather, decisions regarding the manner and scope of voir dire lie within the sound discretion of the trial court. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
3. — Collectively.
The trial court did not err in requiring defendant on voir dire to examine prospective jurors collectively instead of individually. Woodford v. Commonwealth, 376 S.W.2d 526, 1964 Ky. LEXIS 452 (Ky. 1964).
4. — By Court.
The trial judge did not abuse his discretion when he examined a prospective juror in criminal case in chambers and out of presence of the panel. Wientjes v. Commonwealth, 263 S.W.2d 721 (Ky. 1953) (decided under prior law).
The trial judge had a large measure of discretion in exercising his power to examine and to excuse talesmen in a criminal case and it was not error for the court to advise several women of the right to be excused from jury service if they desired. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
The court had broad discretion in exercising its power to excuse jurors in a criminal case, and it was not an abuse of discretion on court's own motion to excuse a prospective juror who did not qualify under law providing that it should be cause for challenge if name of a juror did not appear on last returned tax commissioner's book for county or on the last returned voters' registration book. Bush v. Commonwealth, 335 S.W.2d 324, 1960 Ky. LEXIS 249 (Ky. 1960) (decided under prior law).
Where the court conducts the voir dire and recognizes that members of the panel have failed to make accurate answers, whether inadvertently or otherwise, that circumstance should be brought to the attention of the parties. Gossett v. Commonwealth, 426 S.W.2d 485, 1968 Ky. LEXIS 660 (Ky. 1968).
Where counsel for defendant did not make manifest any extraordinary or unusual cause that would require the trial judge to turn the voir dire examination over to counsel, the trial judge did not abuse his discretion in himself conducting the voir dire examination. Wilson v. Commonwealth, 601 S.W.2d 280, 1980 Ky. LEXIS 226 (Ky. 1980).
A trial judge conducting death penalty voir dire pursuant to this rule should inquire about a juror's ability to consider the full range of penalties in capital cases. Davis v. Commonwealth, 795 S.W.2d 942, 1990 Ky. LEXIS 84 (Ky. 1990).
While trial court's questioning jurors on voir dire in open court as to pretrial publicity may not have been advisable, the defendant could show no prejudice resulting from the questioning. Woodall v. Commonwealth, 63 S.W.3d 104, 2001 Ky. LEXIS 142 (Ky. 2001), cert. denied, Woodall v. Kentucky, 537 U.S. 835, 123 S. Ct. 145, 154 L. Ed. 2d 54, 2002 U.S. LEXIS 6199, 71 U.S.L.W. 3236 (2002).
5. — By Attorneys.
The court could not be regarded as unfair in not allowing the defendant's attorney to question prospective jurors more thoroughly where quite a liberal examination of prospective jurors was permitted. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
The examination of the panel by the attorneys is a privilege and not a right and when counsel are permitted to conduct their own examinations, they may be restricted by the court. McIntosh v. Commonwealth, 582 S.W.2d 54, 1979 Ky. App. LEXIS 412 (Ky. Ct. App. 1979).
Where judge inquired during group voir dire whether any jurors had knowledge of defendant's case, and no jurors responded affirmatively, judge was not required to allow individual questioning on that issue. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
A trial court does not abuse its discretion to control the scope of voir dire whenever it sustains an objection to a question which could potentially provide a racially-neutral explanation for the use of a peremptory challenge. Lawson v. Commonwealth, 53 S.W.3d 534, 2001 Ky. LEXIS 87 (Ky. 2001).
The trial court did not abuse its discretion when it refused to allow defense counsel to ask prospective jurors whether they felt that the courts are too lenient on a defendant when they set a punishment. Lawson v. Commonwealth, 53 S.W.3d 534, 2001 Ky. LEXIS 87 (Ky. 2001).
Trial court committed reversible error by not allowing the defendants'  counsel during voir dire to ask jurors if they would be prejudiced if the defendants exercised their constitutional right not to testify in their own behalf to find out if jurors should be struck for cause by the court. The trial court's “no adverse inference” instructions could not cure that type of juror prejudice. Hayes v. Commonwealth, 175 S.W.3d 574, 2005 Ky. LEXIS 332 (Ky. 2005).
6. — Questions.
7. — — Proper.
The court erred to defendant's prejudice in sustaining Commonwealth's objection to a question propounded by attorney for defendant to jurors as a whole as to whether they or any members of their families held any political office or were employed in any political office or capacity in the county or any municipality thereof as litigant was entitled to make inquiry about any matter which would throw light on the background of jurors in order that the litigant could better exercise his discretion in respect to peremptory challenges, and since a peace officer could be excused from jury service for cause. Lightfoot v. Commonwealth, 310 Ky. 151, 219 S.W.2d 984, 1949 Ky. LEXIS 849 (Ky. 1949) (decided under prior law).
Refusing defendant's attorney right to examine jurors on their views concerning patricide and self-defense was error where defendant was indicted for the crime of murdering his father. Webb v. Commonwealth, 314 S.W.2d 543, 1958 Ky. LEXIS 305 (Ky. 1958) (decided under prior law).
Where defendant was given an adequate opportunity to ask potential jurors about the racial implications of the case, defendant's right to conduct an adequate voir dire pursuant to the Fourteenth Amendment, U.S. Const. amend. XIV, and RCr 9.38 was met. Defendant thus received a fair trial, as the issue of defendant being African-American and the victim being Caucasian was presented to potential jurors. Winstead v. State, 283 S.W.3d 678, 2009 Ky. LEXIS 84 (Ky. 2009).
8. — — Improper.
Where defendant's attorney had asked juror if he could give defendant benefit of doubt, it was not prejudicial error for court to suggest that juror should only be asked whether he could try the case according to evidence and instructions. Rice v. Commonwealth, 278 Ky. 43, 128 S.W.2d 219, 1939 Ky. LEXIS 385 (Ky. 1939) (decided under prior law).
Where at opening of trial for maliciously striking and wounding another with a deadly weapon with intent to kill him, the court made a statement to the jury panel condemning subversive organizations and made inquiry as to any possible connection of venireman with such disloyal groups, the statement was susceptible to the interpretation of associating the miners' union with them and the statement was ill-advised where defendant was a member of the miners' union. Helton v. Commonwealth, 244 S.W.2d 762, 1951 Ky. LEXIS 1248 (Ky. 1951) (decided under prior law).
Where each of the controversial questions either attempted to state the case, to instruct on the law peculiar to the case or inquire into juror's knowledge of that law, the questions were improper and court did not err in refusing to allow defendant to ask the questions on voir dire examination. Harrell v. Commonwealth, 328 S.W.2d 531, 1959 Ky. LEXIS 124 (Ky. 1959) (decided under prior law).
Where attorney for Commonwealth asked on voir dire examination if there was any member of the jury who could not “follow the law as given to you by the court and impose a life sentence,” the asking was not prejudicial, although the question was improper in its explicitness. Mercer v. Commonwealth, 330 S.W.2d 734, 1959 Ky. LEXIS 206, 99 A.L.R.2d 1 (Ky. 1959) (decided under prior law).
Under RCr P. 9.38, voir dire is an examination of the prospective jurors by which the court and counsel seek information from the prospective jurors; it is not an occasion for counsel to educate the juror panel regarding legal concepts, although competent trial lawyers might properly structure their questions to the panel in a way that achieves that end, because educating the jury on legal concepts is the function of the trial court. Rogers v. Commonwealth, 315 S.W.3d 303,  2010 Ky. LEXIS 141 (Ky. 2010).
9. — False Answers.
Parties are entitled to truthful information upon voir dire examination for the purpose of assisting them in the exercise of their challenges, but a litigant cannot complain unless the answer adversely affects his right of challenge. Baker v. Commonwealth, 322 S.W.2d 119, 1959 Ky. LEXIS 298 (Ky. 1959) (decided under prior law).
Defendant could not take advantage of misconduct of jurors on voir dire examination to claim reversible error where he failed to show that he and his counsel were misled by the false statements of jurors. Jackson v. Commonwealth, 323 S.W.2d 874, 1959 Ky. LEXIS 351 (Ky. 1959) (decided under prior law).
As a general rule, anything which was good cause for challenge for disqualification of prospective juror was deemed good cause for new trial if not known or discoverable to the defendant or his counsel before the verdict, and they were misled by a false answer on voir dire. Combs v. Commonwealth, 356 S.W.2d 761, 1962 Ky. LEXIS 101 (Ky. 1962) (decided under prior law).
10. Pre-trial Publicity.
Supreme Court ruled that trial court was only required to conduct individual voir dire on pre-trial publicity in death penalty cases under RCr 9.38. King v. Commonwealth, — S.W.3d —, 2002 Ky. LEXIS 239 (Ky. 2002).
11. Sentencing Information.
The current criminal trial procedure generally precludes the jury from hearing purely sentencing information during the guilt or innocence phase of a trial, but it does not absolutely preclude some information of that type incidental to a proper voir dire examination. Shields v. Commonwealth, 812 S.W.2d 152, 1991 Ky. LEXIS 79 (Ky. 1991), cert. denied, Shields v. Kentucky, 502 U.S. 1065, 112 S. Ct. 953, 117 L. Ed. 2d 121, 1992 U.S. LEXIS 381, 60 U.S.L.W. 3499 (1992), overruled in part, Lawson v. Commonwealth, 53 S.W.3d 534, 2001 Ky. LEXIS 87 (Ky. 2001).
The defense counsel was properly prevented by the in limine ruling from telling the jury that the range of punishment would be imprisonment for ten to twenty years, since, as indicated by the final sentence, the correct permissible range of punishment was 20 years to life. Shields v. Commonwealth, 812 S.W.2d 152, 1991 Ky. LEXIS 79 (Ky. 1991), cert. denied, Shields v. Kentucky, 502 U.S. 1065, 112 S. Ct. 953, 117 L. Ed. 2d 121, 1992 U.S. LEXIS 381, 60 U.S.L.W. 3499 (1992), overruled in part, Lawson v. Commonwealth, 53 S.W.3d 534, 2001 Ky. LEXIS 87 (Ky. 2001).
The trial court did not permit defense counsel to inform the prospective jurors on voir dire examination that under the “violent offender” statute a defendant would not be eligible for parole until he had served fifty percent of his term of imprisonment, and the trial court correctly ruled that matters concerning parole eligibility should not be explored until the penalty phase of a bifurcated trial, although the trial court did permit the jury to be informed as to the range of permissible punishment. Snodgrass v. Commonwealth, 814 S.W.2d 579, 1991 Ky. LEXIS 114 (Ky. 1991).
Trial judge did not abuse his discretion in excusing veniremembers who stated that they could not impose the death penalty. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
In a capital murder prosecution, the trial judge did not abuse his discretion in refusing to excuse venire members who stated that they could a impose a sentence in the lower range of penalties if the facts warranted this. Caudill v. Commonwealth, 120 S.W.3d 635, 2003 Ky. LEXIS 140 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 292 (Ky. 2003).
Trial court did not abuse its discretion in refusing to allow defendant to ask specific voir dire questions as to the death penalty; defendant had an opportunity to meaningfully question prospective jurors about the death penalty where, during individual voir dire, the trial court informed prospective jurors of the possible penalties in the case and inquired whether they could consider the entire range, and defense counsel was permitted to ask follow-up questions specifically concerning the death penalty and mitigation. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
12. Discretion of Court.
The trial court had a broad discretion in determining the qualification of a juror from his entire examination. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
13. Assumptions on Appeal.
Court of Appeals must assume that counsel for the defense on the voir dire was unable to obtain admissions or to show that any member of the panel was biased so as to satisfy the court in the exercise of its sound discretion that such juror could not try the case impartially and without prejudice to the substantial rights of the accused. Magruder v. Commonwealth, 281 S.W.2d 716, 1955 Ky. LEXIS 203 (Ky. 1955) (decided under prior law).
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Rule 9.40.  Peremptory challenges.
Text
(1)  If the offense charged is a felony, the Commonwealth is entitled to eight (8) peremptory challenges and the defendant or defendants jointly to eight (8) peremptory challenges. If the offense charged is a misdemeanor, the Commonwealth is entitled to three (3) peremptory challenges and the defendant or defendants jointly to three (3) peremptory challenges.
(2)  If one (1) or two (2) additional jurors are called, the number of peremptory challenges allowed each side and each defendant shall be increased by one (1).
(3)  If more than one defendant is being tried, each defendant shall be entitled to at least one additional peremptory challenge to be exercised independently of any other defendant.
History
(Amended September 24, 1963, effective January 1, 1964; amended October 14, 1977, effective January 1, 1978; amended August 6, 1990, effective September 15, 1990; amended September 7, 1994, effective October 1, 1994.)
Annotations

Opinions of Attorney General. Under this rule the number of peremptory challenges allowed each side shall be increased by one when one or two additional jurors are called. OAG 70-295.
Cited:  White v. Commonwealth, 671 S.W.2d 241, 1983 Ky. LEXIS 317 (Ky. 1983); Smith v. Commonwealth, 734 S.W.2d 437, 1987 Ky. LEXIS 200 (Ky. 1987); Bowling v. Commonwealth, 873 S.W.2d 175, 1993 Ky. LEXIS 127 (Ky. 1993); Perdue v. Commonwealth, 916 S.W.2d 148, 1995 Ky. LEXIS 109 (Ky. 1995); Murphy v. Commonwealth, 50 S.W.3d 173, 2001 Ky. LEXIS 81 (Ky. 2001); Haight v. Commonwealth, 41 S.W.3d 436, 2001 Ky. LEXIS 123 (Ky. 2001); Thompson v. Commonwealth, 147 S.W.3d 22, 2004 Ky. LEXIS 195 (Ky. 2004); Epperson v. Commonwealth, 197 S.W.3d 46, 2006 Ky. LEXIS 49 (Ky. 2006); Brown v. Commonwealth, 313 S.W.3d 577, 2010 Ky. LEXIS 148 (Ky. 2010); Grider v. Commonwealth, 404 S.W.3d 859, 2013 Ky. LEXIS 229 (Ky. 2013); Dunlap v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 292 (Ky. 2013).
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1. Constitutionality.
The Commonwealth's privilege to strike individual jurors through peremptory challenges is subject to the commands of the Equal Protection Clause of the U.S. Constitution; although a prosecutor ordinarily is entitled to exercise permitted peremptory challenges for any reason at all, as long as that reason is related to his view concerning the outcome of the case to be tried, the Equal Protection Clause forbids the prosecutor to challenge potential jurors solely on account of their race or on the assumption that black jurors as a group will be unable to impartially consider the Commonwealth's case against a black defendant. Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986).
A defendant may make a prima facie showing of purposeful racial discrimination in selection of the venire by relying solely on the facts concerning its selection in his individual case; a consistent pattern of official racial discrimination is not a necessary predicate to a violation of the Equal Protection Clause. A single invidiously discriminatory governmental act is not immunized by the absence of such discrimination in the making of other comparable decisions; for evidentiary requirements to dictate that several must suffer discrimination before one could object would be inconsistent with the promise of equal protection to all. Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986).
A defendant may establish a prima facie case of purposeful discrimination in selection of the petit jury solely on evidence concerning the prosecutor's exercise of peremptory challenges at the defendant's trial. To establish such a case, the defendant first must show that he is a member of a cognizable racial group and that the prosecutor has exercised peremptory challenges to remove from the venire members of the defendant's race; second, the defendant is entitled to rely on the fact that peremptory challenges constitute a jury selection practice that permits those to discriminate who are of a mind to discriminate; finally, the defendant must show that these facts and any other relevant circumstances raise an inference that the prosecutor used that practice to exclude the veniremen from the petit jury on account of their race. This combination of factors in the empanelling of the petit jury, as in the selection of the venire, raises the necessary inference of purposeful discrimination. Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986).
In order to establish a prima facie case of purposeful discrimination in selection of the venire, the defendant initially must show that he is a member of a racial group capable of being singled out for differential treatment; in combination with the evidence, a defendant may then make a prima facie case by proving that in the particular jurisdiction members of his race have not been summoned for jury service over an extended period of time. Proof of systematic exclusion from the venire raises an inference of purposeful discrimination because the result bespeaks discrimination. Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986).
Trial court's refusal to remove a biased juror for cause, which required defendant's use of one of his peremptory challenges pursuant to RCr 9.40, did not violate defendant's impartial jury trial rights or his substantial constitutional rights under U.S. Const. amend. V or VI, as the juror was not seated due to defendant's use of his challenge and the evidence of defendant's conduct and his guilt was overwhelming. The number of peremptory challenges granted was not a “substantial right” of constitutional dimensions, and where the error was harmless, reversal was not mandated. Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 715 (Ky. May 18, 2006), overruled, Shane v. Commonwealth, 243 S.W.3d 336, 2007 Ky. LEXIS 262 (Ky. 2007), overruled, Fugett v. Commonwealth, 250 S.W.3d 604, 2008 Ky. LEXIS 111 (Ky. 2008).
When defendant contested the constitutionality of RCr P. 9.40, defendant was not required to give the Attorney General notice, because KRS 418.075 did not require such notice in the case of a challenge to a court rule. Glenn v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 585 (Ky. 2013).
Defendant's challenge to the constitutionality of RCr P. 9.40, arguing the Rule concerned a matter of substantive law which the general assembly had to enact, failed because Ky. Const. § 116 unquestionably granted the Kentucky Supreme Court the authority to enact the Rule. Glenn v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 585 (Ky. 2013).
2. Use.
3. — Denial.
Where the court conducted the voir dire in a criminal trial and realized that two jurors had set on juries in previous cases where the same defendant was convicted of the same offense, and the court failed to call this fact to the attention of the attorneys, the defendant was denied the right to the intelligent use of the peremptory challenge and it was prejudicial error. Gossett v. Commonwealth, 426 S.W.2d 485, 1968 Ky. LEXIS 660 (Ky. 1968).
This rule does not provide for additional peremptory challenges in a case where a single defendant is being tried and the trial court did not abuse its discretion in refusing to allow such challenges. Brewster v. Commonwealth, 568 S.W.2d 232, 1978 Ky. LEXIS 371 (Ky. 1978).
Where several prospective jurors were in possession of information or occupied such a relationship to the victim or his family as to create a reasonable inference of prejudice, and in an effort to minimize this perceived prejudice, the defendant used all of his peremptory challenges to remove jurors against whom motions to excuse for cause had been made and overruled, the defendant preserved the issue and obtained a reversal for infringement of his right to exercise peremptory challenges. Marsch v. Commonwealth, 743 S.W.2d 830, 1987 Ky. LEXIS 278 (Ky. 1987).
There was no error in the failure of the court to excuse juror for cause even though she stated that she had taken offense to some of the comments made by defendant's trial counsel during voir dire as her answers to other questions demonstrated that she could render a fair and impartial decision. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
There was no abuse of discretion in judge's denial of defendant's request for additional peremptory challenges beyond the number permitted by this rule. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
4. — Discrimination.
A female defendant is not denied equal protection under the law when the Commonwealth peremptorily challenges female jurors, as the prohibitions concerning the utilization of peremptory challenges, as described in Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986) do not extend beyond racial discrimination. Hannan v. Commonwealth, 774 S.W.2d 462, 1989 Ky. App. LEXIS 92 (Ky. Ct. App. 1989).
Establishing a prima facie case for racial discrimination in jury selection requires more than a mere stating that the prosecutor struck a number of blacks from the jury panel; the trial judge should consider all the relevant circumstances. Commonwealth v. Hardy, 775 S.W.2d 919, 1989 Ky. LEXIS 66 (Ky. 1989).
Although the striking of one black juror for a racial reason is an equal protection violation, even where other black jurors are seated, and even when valid reasons for the striking of some black jurors are shown, that does not mean the striking of one black juror can comprise a prima facie case if the racial reason is not apparent, from statistical inference or other reasons; the defendant must show he is a member of a racial group, that the prosecutor used peremptory challenges to exclude members of that group, and that these facts and other circumstances raise an inference that the prosecutor used that practice to exclude the veniremen from the petit jury on account of their race. Pottinger v. Warden, Northpoint Training Center, 716 F. Supp. 1005, 1989 U.S. Dist. LEXIS 7965 (W.D. Ky. 1989), aff'd, Pottinger v. Warden, Northpoint Training Ctr., 899 F.2d 1222 (6th Cir. Ky. 1990), aff'd, Pottinger v. Warden, Northpoint Training Ctr., 899 F.2d 1222, 1990 U.S. App. LEXIS 5813 (6th Cir. Ky. 1990).
Where a prospective juror and the defendant in a murder prosecution were both black, it was not improper for the prosecutor to consider the juror's flashy manner of dress, his size and perceived slowness in deciding whether to exercise a peremptory challenge, and the trial court properly determined that defendant had not established purposeful racial discrimination where the prosecutor cited these factors in support of such a challenge. Stanford v. Commonwealth, 793 S.W.2d 112, 1990 Ky. LEXIS 55 (Ky. 1990).
Where, upon commencement of jury selection with regard to a murder prosecution, a prospective juror divulged that her cousin had been a murder victim, such a family connection with a similar case coupled with this juror's lack of employment history was a sufficient race-neutral explanation for her peremptory removal from the jury by the prosecution. Stanford v. Commonwealth, 793 S.W.2d 112, 1990 Ky. LEXIS 55 (Ky. 1990).
The holding or the rationale in Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U.S. LEXIS 150 (1986) is not so broad as to apply to the exercise of peremptory challenges to remove jurors who share, among themselves and with the defendant, a sympathetic attitude toward a particular legal defense. Sanders v. Commonwealth, 801 S.W.2d 665, 1990 Ky. LEXIS 93 (Ky. 1990), cert. denied, Sanders v. Kentucky, 502 U.S. 831, 112 S. Ct. 107, 116 L. Ed. 2d 76, 1991 U.S. LEXIS 4767 (1991).
Even where jurors disclaim any bias and state that they can give the defendant a fair trial, conditions may be such that their connection would probably subconsciously affect their decision in the case; to empanel a totally unbiased jury, it is vital in a criminal prosecution that any and all doubts as to the competency of a juror be resolved in favor of the defendant. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
5. — Determination.
The purpose of voir dire examination was to determine whether a juror possessed necessary qualifications, whether he had prejudged the case, and whether his mind was free from prejudice or bias so as to enable a party to ascertain whether a cause for challenge existed, and to ascertain whether it was expedient to exercise the right of peremptory challenge. Sizemore v. Commonwealth, 306 S.W.2d 832, 1957 Ky. LEXIS 58 (Ky. 1957) (decided under prior law).
6. Trial of More Than One Defendant.
Although each of the defendants would have been entitled to 15 peremptory challenges if tried separately, the trial court did not err in not allowing each defendant 15 peremptory challenges when they were tried jointly since under this rule defendants jointly were entitled to 15 peremptory challenges with the court being given the discretion to allow each defendant additional challenges and the court did allow five additional challenges. Hoskins v. Commonwealth, 374 S.W.2d 839, 1964 Ky. LEXIS 389 (Ky. 1964).
Latitude was afforded the trial court in deciding whether to allow persons tried jointly more than 15 peremptory challenges in a criminal trial and Court of Appeals found no abuse of the trial court's discretion. Smith v. Commonwealth, 375 S.W.2d 819, 1964 Ky. LEXIS 436 (Ky. 1964).
Where, during jury selection for a murder trial the Commonwealth received six peremptory challenges and two codefendants received jointly 12 challenges, the codefendants were not prejudiced in any way by the decision of the trial judge to give a total of 12 peremptory challenges. Turpin v. Commonwealth, 780 S.W.2d 619, 1989 Ky. LEXIS 108 (Ky. 1989), cert. denied, Turpin v. Kentucky, 494 U.S. 1058, 110 S. Ct. 1530, 108 L. Ed. 2d 769, 1990 U.S. LEXIS 1576, 58 U.S.L.W. 3614 (1990), overruled, Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006); Brown v. Commonwealth, 780 S.W.2d 627, 1989 Ky. LEXIS 106 (Ky. 1989), cert. denied, Brown v. Kentucky, 494 U.S. 1087, 110 S. Ct. 1825, 108 L. Ed. 2d 954, 1990 U.S. LEXIS 1938, 58 U.S.L.W. 3658 (1990).
To hold that the mere existence of a possible preconceived bias to defendant's co-indictee is by itself, without more, insufficient to rebut the presumption of prospective jurors' fairness and impartiality. Hicks v. Commonwealth, 805 S.W.2d 144, 1990 Ky. App. LEXIS 170 (Ky. Ct. App. 1990).
Where the record indicated that defense counsel conducted a thorough examination of the jurors on voir dire and accepted the panel without challenging any of the jurors who had been previously impaneled in a co-defendant's trial, including four jurors who had actually sat on the co-defendant's trial, and where the trial judge admonished the jury, the trial court's denial of the motion to impanel a new jury was not an abuse of discretion. Pelfrey v. Commonwealth, 842 S.W.2d 524, 1992 Ky. LEXIS 150 (Ky. 1992).
Defendant's motion for a separate trial was properly denied; while his and co-defendant's defenses were arguably antagonistic, no other factor indicating prejudice was present, and the same evidence that was presented in the joint trial could have been admitted in a separate trial against defendant. Further, defendant and co-defendant's sharing of peremptory strikes was mandated by RCr 9.40. King v. Commonwealth, 276 S.W.3d 270, 2009 Ky. LEXIS 20 (Ky. 2009).
7. Disqualification of Juror.
If a prospective juror will not say whether he can or cannot consider without prejudice the options from which he must choose in arriving at a verdict, he should be disqualified. Gall v. Commonwealth, 607 S.W.2d 97, 1980 Ky. LEXIS 291 (Ky. 1980), cert. denied, Gall v. Kentucky, 450 U.S. 989, 101 S. Ct. 1529, 67 L. Ed. 2d 824, 1981 U.S. LEXIS 1276, 49 U.S.L.W. 3664 (1981), overruled, Payne v. Commonwealth, 623 S.W.2d 867, 1981 Ky. LEXIS 286 (Ky. 1981), overruled in part, Payne v. Commonwealth, 623 S.W.2d 867, 1981 Ky. LEXIS 286 (Ky. 1981), overruled, Matthews v. Parker, — F.3d —, 651 F.3d 489, 2011 U.S. App. LEXIS 13091 (6th Cir. 2011).
Trial court's failure to disqualify a juror for cause coupled with the fact that the defendant exhausted all of his preemptory challenges was an abuse of discretion and infringed upon defendant's right to the use of peremptory challenges and was tantamount to reversible error. Humble v. Commonwealth, 887 S.W.2d 567, 1994 Ky. App. LEXIS 139 (Ky. Ct. App. 1994).
The fact that an inmate would have been entitled to a new trial on appeal if his counsel had objected to the trial court's improper allocation of peremptory challenges, and if the trial court had overruled the objection, was immaterial; in order to show prejudice under Strickland, the inmate had to show a reasonable probability that his trial, not his appeal, would have had a different result. Commonwealth v. Young, 212 S.W.3d 117, 2006 Ky. LEXIS 300 (Ky. 2006), rehearing denied, 2007 Ky. LEXIS 40 (Ky. 2007), dismissed, Young v. Simpson, — F. Supp. 2d —, 2009 U.S. Dist. LEXIS 24235 (E.D. Ky. Mar. 24, 2009).
Inmate's motion for postconviction relief under RCr 11.42, which alleged that he received one less peremptory challenge than he was entitled to under RCr 9.40 and that his trial counsel was ineffective for not objecting, failed because he did not identify any prejudice resulting from counsel's alleged error. Commonwealth v. Young, 212 S.W.3d 117, 2006 Ky. LEXIS 300 (Ky. 2006), rehearing denied, 2007 Ky. LEXIS 40 (Ky. 2007), dismissed, Young v. Simpson, — F. Supp. 2d —, 2009 U.S. Dist. LEXIS 24235 (E.D. Ky. Mar. 24, 2009).
8. Number of Challenges.
Defendant's contention that court erroneously overruled his challenge for cause of a prospective juror forcing him to use his fifteenth peremptory challenge had no merit where the record showed defendant had exhausted all of his 15 peremptory challenges before reaching the juror in question and the challenged juror did not serve but another juror was called in his place. Pittman v. Commonwealth, 242 S.W.2d 875, 1951 Ky. LEXIS 1087 (Ky. 1951) (decided under prior law).
Where this rule at the time of the defendant's alleged offense entitled the defense to a maximum of 16 peremptory challenges, but on the date of the trial the rule had been amended to reduce the maximum number to nine, the trial court properly applied the rule as amended, since the rule relates solely to court procedure and was not adopted with the purpose or effect of materially altering the rights of an accused. Schaefer v. Commonwealth, 622 S.W.2d 218, 1981 Ky. LEXIS 273 (Ky. 1981).
When defendant, who was entitled to nine peremptory challenges, returned a list containing only eight challenges, the right to make a ninth challenge was extinguished and could not be exercised later. Baze v. Commonwealth, 965 S.W.2d 817, 1997 Ky. LEXIS 40 (Ky. 1997), rehearing denied, 1997 Ky. LEXIS 142 (Ky. 1997), cert. denied, Baze v. Kentucky, 523 U.S. 1083, 118 S. Ct. 1536, 140 L. Ed. 2d 685, 1998 U.S. LEXIS 2686, 66 U.S.L.W. 3687 (1998).
Although the 1990 amendment of the rule resulted in an awkward arrangement of the subsections of the rule, the intent of the amendment is clear; if more than one defendant is tried, each defendant is entitled to at least one additional peremptory challenge to be exercised independently, and if one or two alternate jurors are seated at that trial, those additional peremptories are increased by one each for a total of two per defendant. Springer v. Commonwealth, 998 S.W.2d 439, 1999 Ky. LEXIS 56 (Ky. 1999).
In a case where there is only one defendant, the defense “side” and the “defendant” are one and the same, and the defendant is not entitled to two additional peremptory challenges. Stopher v. Commonwealth, 57 S.W.3d 787, 2001 Ky. LEXIS 66 (Ky. 2001), cert. denied, Stopher v. Kentucky, 535 U.S. 1059, 122 S. Ct. 1921, 152 L. Ed. 2d 829, 2002 U.S. LEXIS 3312, 70 U.S.L.W. 3695 (2002).
Where defendant claimed that defendant was improperly only allotted nine (9) peremptory challenges instead of 13 as required under RCr 9.40(2), the claim was waived, because defendant failed to preserve the error. Mills v. Commonwealth, 95 S.W.3d 838, 2003 Ky. LEXIS 11 (Ky. 2003).
Trial court acted properly in allowing the Commonwealth to waive one of its peremptory challenges to allow a full six (6) member jury where defendant received the required number of peremptory strikes, three (3), and exercised them accordingly. Fitzgerald v. Commonwealth, 148 S.W.3d 817, 2004 Ky. App. LEXIS 308 (Ky. Ct. App. 2004).
Counsel was ineffective for failing to object to the allocation of an inadequate number of peremptory challenges because the court allotted a total of nine peremptory strikes to the co-defendants, but under RCr P. 9.40, the co-defendants were entitled to exercise a total of eleven peremptory challenges. Counsel clearly erred in failing to object to the improper allotment of challenges and did so to the substantial detriment of defendant. Lawson v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 158 (Ky. Ct. App. 2012).
Where defendant was convicted of second-degree assault and tampering with physical evidence, the trial court did not commit plain error in permitting each party nine peremptory challenges. Because the Kentucky General Assembly did not improperly delegate its legislative duty to the Kentucky Supreme Court in the area of peremptory challenges, there were no constitutional infirmities in either KRS 29A.290 or RCr P. 9.40. Spencer v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 123 (Ky. Ct. App. 2013).
While the allotment of peremptory strikes at defendant's trial was not constitutionally defective and the trial judge's failure to include a “no adverse inference” instruction in the penalty phase was not defective where it was not requested, the reckless homicide charge was inflammatory and defendant should have been allowed to explain the attendant circumstances to the jury where they were in the record and the testifying witness used the plea sheets that included the crime's details. Wood v. Commonwealth, 432 S.W.3d 726, 2014 Ky. App. LEXIS 78 (Ky. Ct. App. 2014).
9. Prejudicial Error.
Where trial court failed to sustain challenges for cause presented on grounds so substantial that the failure to disqualify such jurors for cause must be viewed as an abuse of discretion, and where defendant exercised all of his peremptory challenges, the process deprived him of peremptory challenges; thus, his conviction must be reversed regardless of whether any juror proved to be disqualified on voir dire actually participated in the final decision. Thomas v. Commonwealth, 864 S.W.2d 252, 1993 Ky. LEXIS 77 (Ky. 1993), cert. denied, Kentucky v. Thomas, 510 U.S. 1177, 114 S. Ct. 1218, 127 L. Ed. 2d 564, 1994 U.S. LEXIS 2067, 62 U.S.L.W. 3588 (1994), overruled in part, Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006).
Defendant's convictions were reversed and the case was remanded for a new trial because not removing a biased juror from the venire, and thereby forcing defendant to forfeit a peremptory strike, prevented defendant from getting the jury he had a right to choose; that violated a substantial right and could never have been harmless error. Shane v. Commonwealth, 243 S.W.3d 336, 2007 Ky. LEXIS 262 (Ky. 2007).
10. Additional Challenges.
Where, after one of the jurors who had been accepted by both parties became ill and was excused from serving as a member of the panel over the objection of the defendant who had exercised his right of peremptory challenge on 14 members of the regular panel and special venires and had but one remaining, defendant suggested to the court that because the incapacitated juror was excused he should be permitted an additional challenge, the judge's statement that if the situation warranted such action the court would have no hesitancy in granting defendant 16 peremptory challenges instead of the 15 allowed by law did not mislead defendant into exercising his fifteenth challenge to his prejudice. Lightfoot v. Commonwealth, 310 Ky. 151, 219 S.W.2d 984, 1949 Ky. LEXIS 849 (Ky. 1949) (decided under prior law).
Trial court did not abuse its discretion in refusing defendant's request for eight additional peremptory challenges. Under RCr 9.40, defendant was entitled to 10 peremptory challenges, but was granted eleven; it was within the trial court's discretion whether to grant additional challenges. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
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Rule 9.42.  Order of proceeding.
Text
The jury shall be sworn to try the issue after which the trial shall proceed in the following order, unless the court for special reasons otherwise directs:
 	(a)  The attorney for the Commonwealth shall state to the jury the nature of the charge and the evidence upon which the Commonwealth relies to support it;
 	(b)  The defendant or the defendant's attorney may state the defense and the evidence upon which the defendant relies to support it or the defendant may reserve opening statement until the conclusion of the evidence for the Commonwealth;
 	(c)  The attorney for the Commonwealth must offer the evidence in support of the charge;
 	(d)  The defendant or the defendant's attorney may make opening statement, if reserved, and offer evidence in support of the defense;
 	(e)  The parties respectively may offer rebutting evidence, unless the court, for good reason in furtherance of justice, permits them to offer evidence-in-chief;
 	(f)  The parties may submit or argue the case to the jury. In the argument, the attorney for the Commonwealth shall have the conclusion and the defendant or the defendant's attorney the opening. If more than one (1) counsel is to take part in the closing argument on either side, or if several defendants have separate defenses and appear by different counsel, the court shall arrange the order of argument, always giving the attorney for the Commonwealth the closing argument.
History
(Amended October 18, 1977, effective January 1, 1978; amended February 16, 1999, effective March 1, 1999.)
Annotations

Kentucky Law Journal.
Lawson, Order of Presentation as a Factor in Jury Persuasion, 56 Ky. L.J. 523 (1968).
Cited:  Hourigan v. Commonwealth, 883 S.W.2d 497, 1994 Ky. App. LEXIS 116 (Ky. Ct. App. 1994); Perdue v. Commonwealth, 916 S.W.2d 148, 1995 Ky. LEXIS 109 (Ky. 1995); Garland v. Commonwealth, 127 S.W.3d 529, 2003 Ky. LEXIS 233 (Ky. 2003); Ordway v. Commonwealth, 391 S.W.3d 762, 2013 Ky. LEXIS 3 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Opening Statement.
 		2. 	— Nature of Charge.
 		3. 	— Proper Statements.
 		4. 	— Improper Statements.
 	5. 	Evidence.
 		6. 	— Rebuttal.
 		7. 	— Evidence in Chief.
 		8. 	— — Discretion of Court.
 	9. 	Bifurcated Persistent Felony Proceedings.
1. Opening Statement.
The office of an opening statement by a prosecuting officer was to state nature of charge against defendant and the law and evidence relied on in support of it, and to prepare minds of jurors for evidence to be heard. Mills v. Commonwealth, 310 Ky. 240, 220 S.W.2d 376, 1949 Ky. LEXIS 872 (Ky. 1949) (decided under prior law).
The office of an opening statement was to outline to jury the nature of charge against accused and the law and facts counsel relied upon to support it, so that jury could follow and understand testimony. Turner v. Commonwealth, 240 S.W.2d 80, 1951 Ky. LEXIS 950 (Ky. 1951) (decided under prior law).
The purpose of an opening statement by attorney for Commonwealth was to outline to jury the nature of charge against accused and the law and facts counsel relied upon to support it, so that jury could follow and understand testimony. Turner v. Commonwealth, 240 S.W.2d 80, 1951 Ky. LEXIS 950 (Ky. 1951) (decided under prior law).
The purpose of the opening statement by attorney for Commonwealth was to outline to jury the nature of charge against accused and the law and evidence upon which counsel would rely to support it, and it was improper to make statements which he could not prove or would not be permitted to introduce evidence to support. Shepperd v. Commonwealth, 322 S.W.2d 115, 1959 Ky. LEXIS 297 (Ky. 1959) (decided under prior law).
In prosecution for child desertion, it was reversible error for the Commonwealth's attorney in his opening statement of the case to the jury to state that the defendant had divorced her husband and was found living with another man since the only legitimate purpose of an opening statement is to explain to the jury the issue they are to try that they may understand the bearing of the evidence to be introduced. Brummitt v. Commonwealth, 357 S.W.2d 37, 1962 Ky. LEXIS 110 (Ky. 1962) (decided under prior law).
The statement of evidence to the jury is permissive but not mandatory under subsection (1) (now subsection (a)) of this rule since the subsection was not intended to do more than preserve the necessity of apprising the jury of the nature of the charge. Calhoun v. Commonwealth, 378 S.W.2d 222, 1964 Ky. LEXIS 184 (Ky. 1964).
This rule allows the trial court to require all three defendant's counsels to make their opening statements before the evidence of any one defendant is presented, and does not provide for each defendant's counsel to present his evidence after his opening statement before the next defendant's opening statement as requested by one of the defendants. Smith v. Commonwealth, 473 S.W.2d 829, 1971 Ky. LEXIS 169 (Ky. 1971).
2. — Nature of Charge.
By failing to object to nonobservance of laws or to make motion that laws be literally complied with, defendants waived the statutory requirements that clerk or Commonwealth's attorney should read to jury indictment and state defendant's plea and that instructions should be in writing. Robinson v. Commonwealth, 310 Ky. 353, 220 S.W.2d 846, 1949 Ky. LEXIS 920 (Ky. 1949) (decided under prior law).
Where it appeared that indictment contained other counts, previously adjudicated or dismissed, these counts were not read to the jury and properly so. Dawes v. Commonwealth, 349 S.W.2d 191, 1960 Ky. LEXIS 2 (Ky. 1960) (decided under prior law).
3. — Proper Statements.
Commonwealth's attorney's opening statement that he would prove defendant was drunk at time of shooting, which he failed to do, and statement of sheriff that he heard defendant was in city jail for being drunk the following morning did not prejudice defendant's substantial rights in trial for murder where he was convicted of malicious shooting and wounding with intent to kill and given a sentence of two years. Clark v. Commonwealth, 243 S.W.2d 52, 1951 Ky. LEXIS 1119 (Ky. 1951) (decided under prior law).
Since evidence that defendant was on parole from a life sentence for armed robbery was competent in prosecution for murder to show motive, Commonwealth's attorney did not commit error in mentioning it in his opening statement and, although it perhaps was improper for him to express his opinion concerning the motive, it was not prejudicial. Merrifield v. Commonwealth, 268 S.W.2d 405, 1954 Ky. LEXIS 897 (Ky. 1954), cert. denied, 348 U.S. 935, 75 S. Ct. 360, 99 L. Ed. 732, 1955 U.S. LEXIS 1194 (1955) (decided under prior law).
Prosecutor's opening statement did not improperly comment on the credibility of one of the victims, contrary to the requirements of RCr P. 9.42(a); whether the victim had any reason to lie about who did the shooting, or whether the victim had a strong motive not to do so, was to become a critical point of the Commonwealth's case against defendant. Kiper v. Commonwealth, 399 S.W.3d 736, 2012 Ky. LEXIS 190 (Ky. 2012), reprinted as modified, — S.W.3d —, 2012 Ky. LEXIS 409 (Ky. 2012).
There was no substantial possibility that the prosecutor's statements affected the result and therefore the lack of palpable error precluded relief because the substance of the prosecutor's comment during opening statement simply informed the jury of a factual controversy coming its way and did not amount to improperly “vouching” for the alleged victim's credibility, and it was obviously a correct statement of the law that the Commonwealth was not required to prove every single fact it presented during the entire course of the trial beyond a reasonable doubt in order for defendant to be found guilty. Kiper v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 409 (Ky. 2012).
4. — Improper Statements.
While reasonable latitude in opening statement was recognized, the statement ought not to include facts which the prosecution did not in good faith expect to prove or evidence which was plainly inadmissible or a reference to anything that might tend to prejudice defendant in minds of jury. Mills v. Commonwealth, 310 Ky. 240, 220 S.W.2d 376, 1949 Ky. LEXIS 872 (Ky. 1949) (decided under prior law).
It was highly improper to attempt to sway jury by making statements as to facts which counsel knew he could not prove or would not be permitted to introduce and it was never proper in an opening statement for counsel to argue the case or to give his personal opinions or inferences from the facts he expected to prove. Turner v. Commonwealth, 240 S.W.2d 80, 1951 Ky. LEXIS 950 (Ky. 1951) (decided under prior law).
Where motion for new trial and bill of exceptions both showed that counsel employed to assist Commonwealth's attorney in his opening statement to the jury stated that in his opinion defendant went to home for purpose of committing assault and rape on prosecutrix, it was prejudicial for the court to overrule objection and refuse to admonish the jury where no proof was presented by the Commonwealth to show defendant attempted to assault or to detain prosecutrix for the purpose of having sexual relations with her or of raping her. Turner v. Commonwealth, 240 S.W.2d 80, 1951 Ky. LEXIS 950 (Ky. 1951) (decided under prior law).
In prosecution for murder, remarks by attorney for Commonwealth in both his opening and closing statements that he would show that decedent's stepfather was killed only a few hours before decedent was shot and that decedent was on the scene at the time or within less than a minute and that this was the motive for his being killed were not competent and the court committed error in not excluding them from the jury's consideration under a proper admonition. Nantz v. Commonwealth, 243 S.W.2d 1007, 1951 Ky. LEXIS 1196 (Ky. 1951) (decided under prior law).
5. Evidence.
The bifurcated procedure used by the trial judge so that the statement of one defendant implicating the other two was admitted in evidence only after a determination of the guilt and sentence of those two defendants, in consideration of the defendant's action, was entirely within the discretion of the trial judge pursuant to this rule. Kinser v. Commonwealth, 741 S.W.2d 648, 1987 Ky. LEXIS 251 (Ky. 1987).
In the juvenile prosecution, where the trial court properly recessed the hearing for two (2) weeks in order to obtain a witness's testimony, under RCr 9.42(e), it was within trial court's discretion to hear evidence after the Commonwealth's case was closed, where no bad faith was demonstrated on the part of the Commonwealth. M. J. v. Commonwealth, 115 S.W.3d 830, 2002 Ky. App. LEXIS 2314 (Ky. Ct. App. 2002).
6. — Rebuttal.
The introduction in rebuttal of evidence of several articles of clothing worn by deceased on the day of the homicide to demonstrate that deceased had been shot in the back was within the discretion of the court. Davis v. Commonwealth, 265 Ky. 488, 97 S.W.2d 43, 1936 Ky. LEXIS 525 (Ky. 1936) (decided under prior law).
The court had considerable latitude in permitting evidence to be introduced in rebuttal which should have been offered in chief, and it was only where the court had abused its discretion to the prejudice of the substantial rights of the defendant that it became reversible error. McClain v. Commonwealth, 284 Ky. 359, 144 S.W.2d 816, 1940 Ky. LEXIS 500 (Ky. 1940) (decided under prior law).
Ordinarily, the admission of testimony in rebuttal, which regularly belongs to prosecution's case in chief, is a matter within the sound discretion of the trial court. Lucas v. Commonwealth, 302 Ky. 512, 195 S.W.2d 90, 1946 Ky. LEXIS 713 (Ky. 1946) (decided under prior law).
Rule providing for introduction of rebutting evidence was directory only. Lucas v. Commonwealth, 302 Ky. 512, 195 S.W.2d 90, 1946 Ky. LEXIS 713 (Ky. 1946) (decided under prior law).
The Commonwealth should not be permitted to take undue advantage of defendant and withhold important evidence until near the close of the trial and then introduce it in guise of rebuttal evidence. Lucas v. Commonwealth, 302 Ky. 512, 195 S.W.2d 90, 1946 Ky. LEXIS 713 (Ky. 1946)  (decided under prior law).
Whether in any given case the proffered evidence is of that strength and quality as to warrant its admission in rebuttal, though properly belonging to case in chief, must be determined by considering it in its relationship to other evidence and to the facts peculiar to that case. Lucas v. Commonwealth, 302 Ky. 512, 195 S.W.2d 90, 1946 Ky. LEXIS 713 (Ky. 1946) (decided under prior law).
In prosecution for maliciously shooting and wounding, the trial court was justified in allowing introduction of evidence by Commonwealth in rebuttal of defendant's evidence that he went straight home after passing victim's home at 7:30 in the evening to the effect that defendant passed victim's home about dark, a shotgun was fired and defendant was seen coming back down the road from that direction. Grigsby v. Commonwealth, 303 Ky. 614, 198 S.W.2d 659, 1946 Ky. LEXIS 914 (Ky. 1946) (decided under prior law).
Where there was no abuse of discretion and the substantial rights of accused were not prejudiced by trial court's allowing Commonwealth to offer evidence in rebuttal, the case would not be reversed, but where there was a deliberate holding back of evidence by the Commonwealth with the view of gaining an undue advantage over the accused a different situation existed and the admission of such evidence by Commonwealth in rebuttal was cause for reversal. Grigsby v. Commonwealth, 303 Ky. 614, 198 S.W.2d 659, 1946 Ky. LEXIS 914 (Ky. 1946) (decided under prior law).
Rebuttal evidence is competent only when it is evidence in denial of some affirmative case or fact which adverse party has attempted to prove, or repels or explains it. Keene v. Commonwealth, 307 Ky. 308, 210 S.W.2d 926, 1948 Ky. LEXIS 721 (Ky. 1948), overruled, Colbert v. Commonwealth, 306 S.W.2d 825, 1957 Ky. LEXIS 54, 71 A.L.R.2d 442 (Ky. 1957), overruled in part, Colbert v. Commonwealth, 306 S.W.2d 825, 1957 Ky. LEXIS 54, 71 A.L.R.2d 442 (Ky. 1957), overruled in part, Commonwealth v. Prater, 324 S.W.3d 393, 2010 Ky. LEXIS 256 (Ky. 2010) (decided under prior law).
Testimony of two rebuttal witnesses, stating the first assault was committed by both father and son and describing its violent character, although in somewhat more detail than the testimony of witnesses originally introduced and although it might well have been presented as direct proof, was competent in rebuttal where the defendant and his son had testified in murder trial that the father did not take any part in the first assault but had remained in the automobile until he got out and tried to separate the decedent and his son. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Introduction of evidence in rebuttal by the Commonwealth which was not introduced for the purpose of affecting defendant's credibility as a witness but was substantive in character and tended to establish guilt was improper and prejudicial to defendant. Collier v. Commonwealth, 339 S.W.2d 167, 1960 Ky. LEXIS 431 (Ky. 1960) (decided under prior law).
In prosecution for armed robbery of a filling station, after defendants introduced proof showing they were in another locality, it became entirely proper for the Commonwealth to introduce fingerprint testimony in rebuttal to establish that the defendants were in the vicinity at the time they claimed to be somewhere else though it would have been possibly more competent in chief as tending to establish the identity of the defendants. Brawner v. Commonwealth, 344 S.W.2d 833, 1961 Ky. LEXIS 263 (Ky. 1961) (decided under prior law).
The Commonwealth may not deliberately withhold substantive evidence and introduce it in rebuttal in order to get an advantage to which it is not entitled and thereby prejudice the rights of the defendant. Brawner v. Commonwealth, 344 S.W.2d 833, 1961 Ky. LEXIS 263 (Ky. 1961) (decided under prior law).
Where a witness for the prosecution testified that the defendant had asked for a job raking leaves although the defendant previously on cross-examination had said he never had sought a job raking leaves, the evidence offered was proper rebuttal and it was not an abuse of discretion to admit the evidence after the defendant had closed his case. Wickware v. Commonwealth, 444 S.W.2d 272, 1969 Ky. LEXIS 209 (Ky. 1969), cert. denied, 397 U.S. 1047, 90 S. Ct. 1375, 25 L. Ed. 2d 659, 1970 U.S. LEXIS 2161 (1970).
The trial court is afforded a great degree of discretion in determining when rebuttal evidence will be received. Pilon v. Commonwealth, 544 S.W.2d 228, 1976 Ky. LEXIS 20 (Ky. 1976).
Where there is no clear showing of arbitrariness or an abuse of discretion, the ruling of the trial court regarding admissibility of rebuttal evidence will not be disturbed. Pilon v. Commonwealth, 544 S.W.2d 228, 1976 Ky. LEXIS 20 (Ky. 1976).
The Commonwealth should not be permitted to take undue advantage of the defendant and withhold important evidence until near the close of the trial, and then introduce it in the guise of rebuttal evidence. Accordingly, it is improper for a trial court to permit evidence to be introduced in rebuttal that could and should have been introduced in chief, if it appears probable that its introduction after the defense has rested will have a prejudicial effect on the defendant's case. Gilbert v. Commonwealth, 633 S.W.2d 69, 1982 Ky. LEXIS 250 (Ky. 1982).
Ordinarily the admission of testimony in rebuttal which properly should be introduced in chief is a matter within the sound discretion of the trial court; however, the trial court does not have unlimited discretion. Gilbert v. Commonwealth, 633 S.W.2d 69, 1982 Ky. LEXIS 250 (Ky. 1982).
In prosecution for first-degree rape of defendant's 11-year-old granddaughter, trial court committed reversible error in allowing admission in the guise of rebuttal evidence, of tape recorded conversation between defendant and police officer during the course of which conversation defendant admitted to having had sexual intercourse with victim. Gilbert v. Commonwealth, 633 S.W.2d 69, 1982 Ky. LEXIS 250 (Ky. 1982).
Where the defendant allegedly confessed to the fellow inmate that he had broken into some woman's home, beaten, and raped her, and at trial, the inmate was neither listed as a witness, nor did he testify during the commonwealth's case-in-chief, and it was only after the defense had completed its case that the inmate was brought in as a rebuttal witness to contest the veracity of the defendant, it was error for the trial court to admit the evidence because it was highly prejudicial and introduced at the point where it would have the most impact. Wager v. Commonwealth, 751 S.W.2d 28, 1988 Ky. LEXIS 29 (Ky. 1988).
This rule permits the trial court, “in furtherance of justice,” to admit evidence-in-chief on rebuttal. Hafley v. Sowders, 902 F.2d 480, 1990 U.S. App. LEXIS 7753 (6th Cir. 1990), rehearing denied, en banc, — F.2d —, 1990 U.S. App. LEXIS 12859 (6th Cir. 1990).
While party should not normally be permitted to offer additional testimony after announcing the conclusion of its evidence, and certainly should be precluded from introduction of evidence-in-chief after announcing that no rebuttal evidence will be presented, the court cannot overlook the probative nature of the evidence so offered and its prior unavailability; if the record demonstrated any bad faith on the part of the Commonwealth, the court should not hesitate to hold that the admission of such evidence amounted to an abuse of the trial court's discretion. Davis v. Commonwealth, 795 S.W.2d 942, 1990 Ky. LEXIS 84 (Ky. 1990).
The admission of rebuttal testimony is within the sound discretion of the trial judge; therefore where a defense witness was the first person to mention defendant's haircut and give an opinion that the defendant was neat and not “scroungy or unkempt,” accordingly, the prosecution was fully entitled to rebut the opinion that the defendant was freshly groomed and always neat in appearance; therefore the trial judge properly permitted officer to testify because his statement contradicted the defense testimony about the identification issue. Ruppee v. Commonwealth, 821 S.W.2d 484, 1991 Ky. LEXIS 50 (Ky. 1991).
Because the Commonwealth failed to disclose defendant's incriminating oral statement, pursuant to RCr 7.24(1), and such impermissibly tainted his defense, his convictions and sentence were reversed. Further, pursuant to RCr 9.42, the trial court abused its discretion in allowing the Commonwealth to use the statements in its rebuttal. Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
7. — Evidence in Chief.
Where the only direct evidence of defendant's guilt was his alleged confession that he robbed and killed deceased, it was substantive evidence and should have been offered in chief and where it was not offered as affecting defendant's credibility as a witness it was prejudicially erroneous to admit it in rebuttal of defendant's denial on cross-examination that he made such statements. Lucas v. Commonwealth, 302 Ky. 512, 195 S.W.2d 90, 1946 Ky. LEXIS 713 (Ky. 1946) (decided under prior law).
It was incompetent to introduce evidence in chief by a witness called in rebuttal. Powell v. Commonwealth, 308 Ky. 467, 214 S.W.2d 1002, 1948 Ky. LEXIS 964 (Ky. 1948) (decided under prior law).
Good cause must be shown for failure seasonably to introduce evidence in chief, in which event the matter addresses itself to the discretion of the trial court and the Court of Appeals will not disturb unless there is abuse of that discretion. Harvey v. Commonwealth, 312 Ky. 688, 229 S.W.2d 458, 1950 Ky. LEXIS 738 (Ky. 1950) (decided under prior law).
Introduction of testimony in chief after both sides had rested was within the sound discretion of the court and reversal would not be directed unless the court had abused such discretion. Harvey v. Commonwealth, 312 Ky. 688, 229 S.W.2d 458, 1950 Ky. LEXIS 738 (Ky. 1950)  (decided under prior law).
It is ordinarily improper to permit evidence in chief to be introduced after both sides have rested. Harvey v. Commonwealth, 312 Ky. 688, 229 S.W.2d 458, 1950 Ky. LEXIS 738 (Ky. 1950) (decided under prior law).
8. — — Discretion of Court.
Evidence that defendant made an insulting remark to niece of the person defendant was accused of attempting to kill which he resented and that defendant invited him outside was in chief and should not have been introduced in rebuttal but the fact it was introduced in rebuttal rather than in chief did not prejudice the defendant. McClain v. Commonwealth, 284 Ky. 359, 144 S.W.2d 816, 1940 Ky. LEXIS 500 (Ky. 1940) (decided under prior law).
The court had discretion in permitting Commonwealth, after the defense was closed, to present evidence in chief, provided that in the circumstances, such did not amount to an abuse of discretion. Burden v. Commonwealth, 296 Ky. 553, 178 S.W.2d 1, 1944 Ky. LEXIS 588 (Ky. 1944) (decided under prior law).
Evidence which properly belonged in chief could be introduced in rebuttal when, in exercise of sound discretion, justice required it. McIntosh v. Commonwealth, 300 Ky. 799, 190 S.W.2d 477, 1945 Ky. LEXIS 653 (Ky. 1945) (decided under prior law).
The evidence which properly belonged in chief and which could be proffered in rebuttal was of such strength that in the exercise of sound discretion justice required that it be admitted, and be determined by considering the evidence in its relationship to other evidence. McIntosh v. Commonwealth, 300 Ky. 799, 190 S.W.2d 477, 1945 Ky. LEXIS 653 (Ky. 1945) (decided under prior law).
Trial court did not abuse its discretion in refusing to admit in rebuttal evidence in chief that deceased was told not to go to place where he was later killed and that deceased said he had two more cartridges in his pocket, where defendant offered the evidence in rebuttal without making an avowal that the evidence was not available in chief and it was not probable that its introduction in rebuttal would have affected result of jury's deliberation. McIntosh v. Commonwealth, 300 Ky. 799, 190 S.W.2d 477, 1945 Ky. LEXIS 653 (Ky. 1945) (decided under prior law).
The trial judge has considerable latitude under law in permitting either party to introduce evidence in chief after other has closed, and it is only where he abuses such discretion to prejudice of substantial rights of defendant that it becomes reversible error. Howard v. Commonwealth, 304 Ky. 149, 200 S.W.2d 148, 1947 Ky. LEXIS 601 (Ky. 1947) (decided under prior law).
Courts had a discretion to permit the proving of a fact by a witness introduced in rebuttal who had testified in chief and such testimony would not constitute prejudicial error unless the discretion was abused. Lee v. Commonwealth, 305 Ky. 734, 205 S.W.2d 509, 1947 Ky. LEXIS 916 (Ky. 1947) (decided under prior law).
Admission of testimony in rebuttal which properly should be introduced in chief is a matter within sound discretion of trial court, but Commonwealth should not be permitted to take undue advantage of accused and withhold important evidence to be introduced under guise of rebuttal evidence. Collier v. Commonwealth, 339 S.W.2d 167, 1960 Ky. LEXIS 431 (Ky. 1960) (decided under prior law).
Admission of testimony in rebuttal which regularly belongs to the prosecution's case in chief is a matter within the sound discretion of the court and if justice requires it then it may be admitted, and whether the evidence offered is such that justice requires must be determined by considering it in relation to the other evidence and to the facts. Brawner v. Commonwealth, 344 S.W.2d 833, 1961 Ky. LEXIS 263 (Ky. 1961) (decided under prior law).
Trial court had the authority to call a pretrial intake services officer as a witness and have her testify after the evidence closed. The testimony of the witness was material to the charge against defendant of failing to register as a sex offender, and the trial court pursuant to RCr 9.42 and KRE 614 had the power to reopen the evidence and call witnesses because the trial court was in control of the proceedings. Couch v. Commonwealth, 256 S.W.3d 7, 2008 Ky. LEXIS 160 (Ky. 2008).
Where a jury began deliberating the penalty phase of a defendant's trial for sodomy of a child and asked the court whether the victim of the defendant's prior offense of sexual abuse was a child, the trial court properly exercised its discretion under RCr 9.42(e) to provide the jury with the elements of the defendant's prior offense which indicated that the victim was a child and which could have been presented in the prosecution's case-in-chief. Stokes v. Commonwealth, 275 S.W.3d 185, 2008 Ky. LEXIS 321 (Ky. 2008).
Trial judge did not err, pursuant to a written inquiry by the jury, in telling the jurors that the judge was legally prohibited from answering their question because the evidence was closed; while the trial judge, in the exercise of discretion under RCr P. 9.42(e), could have responded differently, there was no error in the response provided. Goins v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 220 (Ky. Ct. App. 2012).
9. Bifurcated Persistent Felony Proceedings.
The trial court acted entirely within its broad discretion, granted by subsection (e) of this rule, in permitting the prosecution to reopen its case at the close of all the evidence in a bifurcated persistent felony proceeding for the purpose of establishing that the defendant's prior convictions were for felony offenses. Hayes v. Commonwealth, 625 S.W.2d 575, 1981 Ky. LEXIS 303 (Ky. 1981).
It was not an abuse of discretion for the trial court in the persistent felony stage of a bifurcated trial to reopen and introduce evidence concerning the defendant's prior felony convictions. Marshall v. Commonwealth, 625 S.W.2d 581, 1981 Ky. LEXIS 306 (Ky. 1981).
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Rule 9.44.  Proof of official record.
Text
(1)  An official record or an entry therein, when admissible for any purpose, may be evidenced by an official publication thereof or by a copy attested by the officer having the legal custody of the record, or by the officer's deputy if the record is in the custody of an officer of this state, and if the record is in the custody of an officer outside this state such attested copy shall be accompanied by a certificate that such officer has the custody. If the office in which the record is kept is within the United States or within a territory or insular possession subject to the dominion of the United States, the certificate may be made by a judge of a court of record of the district or political subdivision in which the record is kept, authenticated by the seal of the court, or may be made any public officer having a seal of office and having official duties in the district or political subdivision in which the record is kept, authenticated by the seal of his or her office. If the office in which the record is kept is in a foreign state or country, the certificate may be made by a secretary of embassy or legation, consul-general, consul, vice consul, or consular agent or by any officer in the foreign service of the United States stationed in the foreign state or country in which the record is kept, and authenticated by the seal of his or her office.
(2)  A written statement signed by an officer having the custody of an official record or by the officer's deputy that after diligent search no record or entry of a specified tenor is found to exist in the records of his or her office, accompanied by a certificate as provided above in paragraph (1), is admissible as evidence that the records of his or her office contain no such record or entry.
(3)  This Rule 9.44 does not prevent the proof of official records or of entry or lack of entry therein by any other method authorized by law.
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Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
NOTES TO DECISIONS

 	1. 	Comparing with Original Documents.
 	2. 	Authentication.
1. Comparing with Original Documents.
The events surrounding the passage and veto of a 1980 senate bill could have been established, if at all, only by adducing proof from an appropriate official of each of the offices involved to show that the copies of the relevant documents in the record had been compared with the originals and that the copies were accurate. Munn v. Commonwealth, 889 S.W.2d 49, 1994 Ky. App. LEXIS 146 (Ky. Ct. App. 1994).
2. Authentication.
Where documents relating to defendant's prior convictions in another state were not self authenticating under Kentucky Rules of Evidence, failed to meet the requirements of RCr 9.44, CR 44.01, or KRS 422.040, and no witness authenticated the documents, evidence of the defendant's prior connections was insufficient to support Persistent Felony Offender conviction. Davis v. Commonwealth, 899 S.W.2d 487, 1995 Ky. LEXIS 47 (Ky. 1995), overruled in part, Merriweather v. Commonwealth, 99 S.W.3d 448, 2003 Ky. LEXIS 39 (Ky. 2003).
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Compiler's Notes.
This rule (Amended February 16, 1999, effective March 1, 1999) was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 9.50.  Exclusion of infants from courtroom.
Text
In any criminal proceeding in which there will be evidence or testimony presented of a violent or sexual nature, the judge may exclude from the courtroom, and from the hearing of the testimony and arguments, any or all children under the age of sixteen years.
History
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Rule 9.54.  Instructions.
Text
(1)  It shall be the duty of the court to instruct the jury in writing on the law of the case, which instructions shall be read to the jury prior to the closing summations of counsel. These requirements may not be waived except by agreement of both the defense and the prosecution.
(2)  No party may assign as error the giving or the failure to give an instruction unless the party's position has been fairly and adequately presented to the trial judge by an offered instruction or by motion, or unless the party makes objection before the court instructs the jury, stating specifically the matter to which the party objects and the ground or grounds of the objection.
(3)  The instructions shall not make any reference to a defendant's failure to testify unless so requested by the defendant, in which event the court shall give an instruction to the effect that a defendant is not compelled to testify and that the jury shall not draw any inference of guilt from the defendant's election not to testify and shall not allow it to prejudice the defendant in any way.
History
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1. Written Instructions.
An admonishment as to the purpose of impeaching testimony was not an instruction and did not need to be in writing and was not included in the rule requiring the court in criminal trials to give the whole law of the case. Ochsner v. Commonwealth, 128 Ky. 761, 109 S.W. 326, 33 Ky. L. Rptr. 119, 1908 Ky. LEXIS 94 (Ky. 1908); Wright v. Commonwealth, 267 Ky. 441, 102 S.W.2d 376, 1937 Ky. LEXIS 336 (Ky. 1937)  (decided under prior law).
In prosecution for carrying concealed a deadly weapon, it was reversible error for the court to instruct the jury orally in the absence of the defendant and in the absence of any appearance for him on the trial of the case where defendant had not waived written instructions. Hounchell v. Commonwealth, 273 Ky. 172, 116 S.W.2d 332, 1938 Ky. LEXIS 621 (Ky. 1938) (decided under prior law).
Admonition given orally by court to jury to the effect that witness was an accomplice of defendant and that a conviction could not be had upon accomplice's testimony unless corroborated by other evidence tending to connect defendant with commission of the offense and that corroboration was not sufficient if it merely showed that offense was committed and the circumstances thereof was not an instruction and protected every right that defendant could claim and to which he was entitled. Evans v. Commonwealth, 299 Ky. 273, 184 S.W.2d 981, 1945 Ky. LEXIS 397 (Ky. 1945) (decided under prior law).
If instructions were given orally and taken down by reporter and furnished to jury, there was no prejudicial error. Reed v. Commonwealth, 306 Ky. 295, 206 S.W.2d 949, 1947 Ky. LEXIS 998 (Ky. 1947) (decided under prior law).
A written instruction, rather than an oral admonition, was required concerning the necessity of corroboration. Perkins v. Commonwealth, 324 S.W.2d 388, 1959 Ky. LEXIS 360 (Ky. 1959) (decided under prior law).
Where the judge gave the jury written instructions without explanation before the jury retired to deliberate and the jury returned to the courtroom so that a juror could ask a question that made it obvious that the juror did not understand the instructions, the court did not violate the rule by orally explaining the instructions. Ingram v. Commonwealth, 427 S.W.2d 815, 1968 Ky. LEXIS 695 (Ky. 1968).
The requirement of a unanimous verdict should be included in the written instructions. Bradley v. Commonwealth, 439 S.W.2d 61, 1969 Ky. LEXIS 354 (Ky. 1969), cert. denied, Bradley v. Kentucky, 397 U.S. 974, 90 S. Ct. 1091, 25 L. Ed. 2d 268, 1970 U.S. LEXIS 2635 (1970).
Where the jury requested information on its power to recommend probation and the trial court orally instructed the jury but made it clear that probation was strictly up to the court, such action was not prejudicial to the defendant nor was it contrary to this rule. Allee v. Commonwealth, 454 S.W.2d 336, 1970 Ky. LEXIS 272 (Ky. 1970), cert. dismissed, Green v. Kentucky, 401 U.S. 950, 91 S. Ct. 1186, 28 L. Ed. 2d 234, 1971 U.S. LEXIS 2792 (1971).
Trial court violated RCr 9.54(1) when it gave the jury a verbal answer in response to its request that the court define the term “quantity” with regard to a charge alleging that defendant possessed cocaine, but the error was harmless. Muncy v. Commonwealth, 132 S.W.3d 845, 2004 Ky. LEXIS 89 (Ky. 2004).
While the trial court in this case did not read each instruction verbatim, it did carefully explain each instruction and supplemented the oral instructions with a written copy of the instructions for the jurors to follow. Practical considerations must be taken into account for such technical errors in the course of a trial; in the case at bar, the trial court provided the jury a full set of instructions in compliance with the tenor of RCr 9.54(1) and committed no error. Gibbs v. Commonwealth, 208 S.W.3d 848, 2006 Ky. LEXIS 239 (Ky. 2006), overruled in part, Padgett v. Commonwealth, 312 S.W.3d 336,  2010 Ky. LEXIS 71 (Ky. 2010).
2. Preservation of Error.
Where record, both transcript and bill of evidence, contained instructions given by the court, and there was nothing showing that they were given orally save statement in the brief of defendant and neither motion for new trial nor bill of exceptions showed objection or exception to instructions on ground that they were not given in writing, if in fact the instructions were given orally and taken down by the reporter and furnished to the jury, there was no prejudicial error. Reed v. Commonwealth, 306 Ky. 295, 206 S.W.2d 949, 1947 Ky. LEXIS 998 (Ky. 1947) (decided under prior law).
Under RCr 9.22, this rule and 10.12, although it is not necessary to raise objection to instructions at time they are given, it is imperative that claimed errors in instructions, given or omitted, be presented to trial court at some time, either by proper objection or by motion and no later than at time of motion for new trial before they may receive appellate review. Hartsock v. Commonwealth, 382 S.W.2d 861, 1964 Ky. LEXIS 361 (Ky. 1964); Piper v. Commonwealth, 387 S.W.2d 13, 1965 Ky. LEXIS 456 (Ky. 1965).
In prosecution for homicide, where defendant was convicted of voluntary manslaughter, Court of Appeals could not review whether court erred to the prejudice of the rights of defendant in failing to give an instruction on involuntary manslaughter where defendant failed to object at the time of submission or in his motion for a new trial. Piper v. Commonwealth, 387 S.W.2d 13, 1965 Ky. LEXIS 456 (Ky. 1965).
An objection to instructions may be saved if made not later than a motion and grounds for a new trial. Arnold v. Commonwealth, 433 S.W.2d 355, 1968 Ky. LEXIS 273 (Ky. 1968).
Where the defendant did not until his appeal raise the contention that the court failed to instruct the jury in writing that its verdict must be unanimous, the issue was raised too late to be considered. Bradley v. Commonwealth, 439 S.W.2d 61, 1969 Ky. LEXIS 354 (Ky. 1969), cert. denied, Bradley v. Kentucky, 397 U.S. 974, 90 S. Ct. 1091, 25 L. Ed. 2d 268, 1970 U.S. LEXIS 2635 (1970).
Where in a trial for first-degree involuntary manslaughter the defendant failed to object to the instruction on second-degree involuntary manslaughter when it was given or in his motion and grounds for a new trial, the objection on appeal was too late. Cody v. Commonwealth, 449 S.W.2d 749, 1970 Ky. LEXIS 471 (Ky. 1970).
Where the defendants' only objection was a general one to the instructions as a whole, without pointing out to the court that they desired a specific instruction spelling out their defense in substantially the same language as given in evidence, the point was unavailable for appellate review. McCranney v. Commonwealth, 449 S.W.2d 914, 1970 Ky. LEXIS 485 (Ky. 1970).
While no specific objection was made that the defense of insanity was not presented in the language of Terry v. Commonwealth, 371 S.W.2d 862 (Ky. 1963), his specific objection that the instructions presented did not adequately present his defense of epilepsy preserved the question of whether the instruction given adequately presented the defense. Cooley v. Commonwealth, 459 S.W.2d 89, 1970 Ky. LEXIS 113 (Ky. 1970).
Where there was no specific objection to the instructions, either during the trial or in the motion and grounds for new trial, directed to the specific point complained of on appeal, the issue was not preserved for review. Baker v. Commonwealth, 465 S.W.2d 305, 1971 Ky. LEXIS 464 (Ky. 1971).
Where defendant made no objection to the instructions at the time they were given, and in his motion for new trial merely stated that “the court erred in instruction number two,” in absence of specific grounds stated in motion, the alleged error was not preserved for review. Hunt v. Commonwealth, 466 S.W.2d 957, 1971 Ky. LEXIS 419 (Ky. 1971).
Where the defendant claimed on appeal that if the court instructed on voluntary manslaughter it should also give an instruction on involuntary manslaughter but the issue was not presented in the trial court, the claim of error was not preserved for appellate review. Grissom v. Commonwealth, 468 S.W.2d 263, 1971 Ky. LEXIS 322 (Ky. 1971).
Where the appellant did not make a specific objection either at the trial or in his motion and grounds for a new trial, that instructions covering voluntary and involuntary manslaughter were not given, the question was not preserved for review. Dolan v. Commonwealth, 468 S.W.2d 277, 1971 Ky. LEXIS 328 (Ky. 1971).
Objections made before the verdict to the instructions “the court is giving the jury,” and a claim on the motion and grounds for a new trial that the trial court did not “adequately instruct the jury on the law of this case” were not sufficiently specific as required by this rule to preserve for appellate review a claimed error that the defendant was too intoxicated to have the required animus furandi for a conviction of storehouse breaking (statutory basis KRS 433.190 (repealed)), and was therefore entitled to appropriate instructions regarding this defense. Fornash v. Commonwealth, 471 S.W.2d 700, 1971 Ky. LEXIS 244 (Ky. 1971).
A defendant waives his objection to the instructions on the specific grounds that they did not require the necessary sequence of the commission and conviction of the first, second and third offenses of illegally transporting alcoholic beverages in local option territory (statutory basis KRS 242.230), if such objection was made neither at the trial nor in the motion and grounds for a new trial. Woods v. Commonwealth, 472 S.W.2d 491, 1971 Ky. LEXIS 198 (Ky. 1971).
An objection made either during the trial or on motion for a new trial is not specific enough under section (2) of this rule if the defendant merely objects that the trial court did not instruct the jury on the whole law of the case where the defendant wanted an instruction on assault and battery. Marcum v. Commonwealth, 473 S.W.2d 122, 1971 Ky. LEXIS 144 (Ky. 1971).
In order to preserve a claim of error for appellate review under section (2) of this rule, an objection to the instructions to the jury must be made either when the instructions are given or in the motion for a new trial. Murray v. Commonwealth, 473 S.W.2d 150, 1971 Ky. LEXIS 157 (Ky. 1971).
Where no objection to the instructions was made during the trial and the issue was not raised until the motion for new trial, the objection was not preserved for review. Johnson v. Commonwealth, 477 S.W.2d 159, 1972 Ky. LEXIS 352 (Ky. 1972).
Although the proof showed theft of property, since the indictment was in terms of felonious breaking and entering the only offense for which the instructions could correctly authorize a conviction was the crime of storehouse breaking under KRS 433.190 (repealed), with the result that the instructions were erroneous because they allowed the more severe penalty provided by KRS 433.180 (repealed), but the instructions could not be reviewed on appeal since the defendant had not objected to them, nor raised the question in a motion for a new trial. Dalton v. Commonwealth, 478 S.W.2d 734, 1972 Ky. LEXIS 346 (Ky. 1972).
Where defendants made no objection to an instruction when given and did not assign it as error in their motion for a new trial, they could not use it as a new ground for appeal by an amended motion after the time for filing a motion for a new trial had expired. Hunter v. Commonwealth, 479 S.W.2d 4, 1972 Ky. LEXIS 282 (Ky. 1972).
Unless specific objections to instructions are made at the trial or set forth in the motions and grounds for a new trial there can be no review of alleged errors in the instructions. Alsip v. Commonwealth, 482 S.W.2d 571, 1972 Ky. LEXIS 194 (Ky. 1972).
Where appellant did not object to instructions not conforming exactly to the indictment and did not raise this in new trial motion, any possible error was not properly preserved for appellate review although the attorneys representing appellant did not represent him at trial. Caslin v. Commonwealth, 491 S.W.2d 832, 1973 Ky. LEXIS 606 (Ky. 1973).
Where defense counsel objected to the instructions solely because they did not give the whole law of the case and where defendant lodged no motion for a new trial, defendant's complaint that the court erred in giving the instructions was rejected where first presented on appeal. Barclay v. Commonwealth, 499 S.W.2d 283, 1973 Ky. LEXIS 274 (Ky. 1973).
Where defendant made no objection to instructions as given by the trial court the issue was not preserved for review. Frizzell v. Commonwealth, 511 S.W.2d 200, 1974 Ky. LEXIS 472 (Ky. 1974).
Where defendant did not request instruction on petit larceny during the trial or in his motion for a new trial, the issue could not be raised for the first time on appeal. Hubbs v. Commonwealth, 511 S.W.2d 664, 1974 Ky. LEXIS 504 (Ky. 1974).
Where defendant objected to the court's instructions after the jury had retired to the jury room, the objection came too late to preserve it for appellate review. Hopper v. Commonwealth, 516 S.W.2d 855, 1974 Ky. LEXIS 177 (Ky. 1974).
Contention that the trial court should have instructed jury that property had to be stolen by someone other than the accused in order to support conviction of receiving stolen property when raised for the first time on appeal is not properly before Court of Appeals. Lee v. Commonwealth, 547 S.W.2d 792, 1977 Ky. App. LEXIS 639 (Ky. Ct. App. 1977).
Allegations of error in the instructions or insufficiency of the evidence must be preserved by defendant for consideration on appeal either by offering an alternative instruction or moving for a directed verdict. Eversole v. Commonwealth, 550 S.W.2d 513, 1977 Ky. LEXIS 432 (Ky. 1977).
Defendant, who did not object to instructions of trial court, was not in a position to complain of any error. Ray v. Commonwealth, 550 S.W.2d 482, 1977 Ky. LEXIS 420 (Ky. 1977).
Defendant's failure to properly object to conduct of Commonwealth's attorney constituted a waiver of his right to later complain. Luckett v. Commonwealth, 550 S.W.2d 517, 1977 Ky. LEXIS 433 (Ky. 1977).
In prosecution for sodomy, alleged error regarding instruction defining “deviate sexual intercourse” which was not preserved for review, either by the making of an objection or by the offering of an alternate instruction, may not now be assigned as error. Howard v. Commonwealth, 554 S.W.2d 375, 1977 Ky. LEXIS 493 (Ky. 1977).
Where no motion was made for an instruction directing a verdict of acquittal, and the issue of sufficiency of evidence was not otherwise raised, the question was not preserved for appellate review. Helmes v. Commonwealth, 558 S.W.2d 162, 1977 Ky. LEXIS 548 (Ky. 1977).
Where the defendant tendered an improper instruction but did nothing further to clarify his objections to the trial court's instruction on the issue, he did not fairly and adequately present his position to the trial court and could not assign the giving of the instruction as error. Long v. Commonwealth, 559 S.W.2d 482, 1977 Ky. LEXIS 555 (Ky. 1977).
Where defendant did not object to the instruction upon which a jury finding that the defendant killed the victim was based, he could not complain of such instruction on appeal. Campbell v. Commonwealth, 564 S.W.2d 528, 1978 Ky. LEXIS 376 (Ky. 1978).
Where no instruction on theft by unlawful taking was requested, nor was objection to the instruction on robbery made, the defendant could not raise the issue on appeal. Lynem v. Commonwealth, 565 S.W.2d 141, 1978 Ky. LEXIS 349 (Ky. 1978).
Where trial counsel neither offered any instructions nor objected to those given by the trial court, there was no error for the court to review. Nickell v. Commonwealth, 565 S.W.2d 145, 1978 Ky. LEXIS 350 (Ky. 1978).
Defendant who failed to offer an instruction as to conspiracy to commit first-degree robbery and failed to object to any other phases of the instructions, failed to preserve for review under this rule the trial judge's omission of the intent requirement in the conspiracy instruction. Sampson v. Commonwealth, 609 S.W.2d 355, 1980 Ky. LEXIS 272 (Ky. 1980).
Where a defendant failed to object to allegedly erroneous jury instructions at the trial court level, the question of the correctness of the instructions was not reviewable in a federal habeas corpus hearing absent a showing that the alleged errors were so fundamentally unfair as to deprive the defendant of a fair trial and due process of law. Long v. Smith, 663 F.2d 18, 1981 U.S. App. LEXIS 16697 (6th Cir. 1981), cert. denied, 455 U.S. 1024, 102 S. Ct. 1724, 72 L. Ed. 2d 143, 1982 U.S. LEXIS 1429, 50 U.S.L.W. 3765 (1982).
It is the duty of defense counsel, if he wishes to claim error, to keep current on the law, to object, and to state specifically the grounds for the objection, so that the court will be advised how to properly instruct. Commonwealth v. Goforth, 692 S.W.2d 803, 1985 Ky. LEXIS 245 (Ky. 1985).
Failure to comply with subdivision (2) of this rule has consistently been interpreted to prevent review of claimed error in instructions because of failure to preserve the alleged error for review. Commonwealth v. Thurman, 691 S.W.2d 213, 1985 Ky. LEXIS 239 (Ky. 1985).
An objection to an instruction defining “reasonable doubt,” where the ground presented to the trial court was a quibble over language, with no reference to the new rule that “reasonable doubt” shall not be defined, failed to comply with the rule that the ground stated must be specific and must be substantially correct. Commonwealth v. Goforth, 692 S.W.2d 803, 1985 Ky. LEXIS 245 (Ky. 1985).
The tender of the requested instruction and the argument in its behalf is not enough to preserve it for appellate review; any party may tender instructions, but no party may assign as error the failure to give an instruction unless he makes specific objection to the failure to give the instruction before the court instructs the jury, stating specifically the matter to which he objects and the ground or grounds of his objections. Evans v. Commonwealth, 702 S.W.2d 424, 1986 Ky. LEXIS 230 (Ky. 1986).
In prosecution for rape, the defendant preserved his objection to the trial court's failure to give an instruction on sexual abuse in the second degree, where the defendant specifically informed the court of his belief that he was “entitled” to such an instruction and the trial court made its ruling. Reed v. Commonwealth, 738 S.W.2d 818, 1987 Ky. LEXIS 249 (Ky. 1987).
The mere tendering of an instruction does not satisfy the requirement of a proper request; to preserve any error relating to the failure to give an instruction, there must be an objection in the record stating specifically the matter to which the party objects and the ground therefor. Grooms v. Commonwealth, 756 S.W.2d 131, 1988 Ky. LEXIS 36 (Ky. 1988).
Failure to comply with subsection (2) of this rule has been consistently held to prohibit review of alleged error in instructions because of the failure to properly preserve the claimed error. Commonwealth v. Duke, 750 S.W.2d 432, 1988 Ky. LEXIS 27 (Ky. 1988).
It is the duty of counsel who wishes to claim error to keep current on the law and to object stating the specific basis for objection so that the trial judge will be advised on how to instruct. Commonwealth v. Duke, 750 S.W.2d 432, 1988 Ky. LEXIS 27 (Ky. 1988).
It is imperative that claimed errors be presented to the trial court by proper objection before the appellate court can review such allegations. Lemon v. Commonwealth, 760 S.W.2d 94, 1988 Ky. App. LEXIS 96 (Ky. Ct. App. 1988).
Subsection (2) of this Rule requires a party to make specific objections to the giving or failure to give a jury instruction before the court instructs the jury, stating specifically the matter and grounds of the objection; therefore, where defendant did not comply with this Rule, his argument, that the word “knowingly” which is contained in KRS 218A.990 should have been included in the jury instruction, was not preserved for appellate review. Commonwealth v. Collins, 821 S.W.2d 488, 1991 Ky. LEXIS 175 (Ky. 1991).
The plain language of this Rule states that tendering instructions is permissive by use of the word “may” and not mandatory, however, the language of this Rule is equally clear that in order to preserve the giving or failure to give an instruction as error for appeal, it is mandatory that an objection be made prior to the court instructing the jury and further that the objection must be stated specifically together with grounds upon which the objection is made. Commonwealth v. Collins, 821 S.W.2d 488, 1991 Ky. LEXIS 175 (Ky. 1991).
Where the defendant claimed separately that instructions regarding insanity and first degree robbery were insufficient and improper, but failed to specifically object to the challenged instructions, and admitted his failure to comply with this rule's requirement, the issue was not properly preserved for appellate review as the failure to object has been consistently held to prohibit review of any alleged error in the instructions. Binion v. Commonwealth, 891 S.W.2d 383, 1995 Ky. LEXIS 11 (Ky. 1995).
A defendant found guilty of a second offense DUI, who did not request an instruction on alcohol intoxication in a public place or object to the failure of the trial court to give such instruction, cannot then assign error to the court's not having done so. Blades v. Commonwealth, 957 S.W.2d 246, 1997 Ky. LEXIS 134 (Ky. 1997).
Where defendant did not request instructions on intoxication, moral justification or other mitigating circumstances, objections to the failure to give such instructions was not preserved on appeal. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
A motion for directed verdict is not sufficient to preserve alleged error in jury instructions. Baker v. Commonwealth, 973 S.W.2d 54, 1998 Ky. LEXIS 86 (Ky. 1998).
In light of the identity between CR 51(3) and the version of RCr 9.54(2) that was in effect between March 1, 1974, and January 1, 1985, and substantial identity between CR 51(3) and the version of RCr 9.54(2) that has been in effect since September 1, 1993, the past applications of those versions of RCr 9.54(2) are instructive to the application of CR 51(3). Sand Hill Energy, Inc. v. Smith, 142 S.W.3d 153, 2004 Ky. LEXIS 226 (Ky. 2004).
Defendant failed to object to jury instructions that did not include the required culpable mental state of “knowingly,” and he failed to include the culpable state of “knowingly” in his tendered instructions; therefore, the error was not preserved for appellate review. Fulcher v. Commonwealth, 149 S.W.3d 363, 2004 Ky. LEXIS 274 (Ky. 2004).
Although palpable error under RCr P. 10.26 may be available for certain kinds of instructional error, RCr P. 9.54(2) bars palpable error review for unpreserved claims that the trial court erred in the giving or the failure to give a specific instruction; accordingly, defendant's argument that the trial court should have given an innocent possession instruction was foreclosed on appeal by RCr P. 9.54(2) because of his failure to adequately present the matter to the trial judge. Martin v. Commonwealth, 409 S.W.3d 340,  2013 Ky. LEXIS 398 (Ky. 2013).
Appellate review of defendant's argument was barred due to improper preservation. Smith v. Commonwealth, 454 S.W.3d 283, 2015 Ky. LEXIS 12 (Ky. 2015).
3. Failure to Give Instructions.
Where the defendant's counsel was asked by the trial court whether he had any instructions to offer and replied in the negative and furthermore, did not object to any of the instructions as given, the defendant could not attack such instructions on appeal. Davidson v. Commonwealth, 555 S.W.2d 269, 1977 Ky. LEXIS 506 (Ky. 1977).
Where no request for such instruction was made at trial, a defendant's assertion that he was entitled to an instruction on robbery in the second degree was frivolous. Mishler v. Commonwealth, 556 S.W.2d 676, 1977 Ky. LEXIS 525 (Ky. 1977).
Where the defendant did not tender an accomplice instruction or object to the court's failure to give such an instruction, there was no error by the trial court in failing to give the instruction. Relford v. Commonwealth, 558 S.W.2d 175, 1977 Ky. App. LEXIS 862 (Ky. Ct. App. 1977).
Where no objection was made to the failure to instruct on “extreme emotional disturbance” as a defense in a murder trial or to the further testimony of a witness after an initial in-chambers hearing, the issues were not preserved for appellate review. Huff v. Commonwealth, 560 S.W.2d 544, 1977 Ky. LEXIS 569 (Ky. 1977).
There was no error in failing to instruct on first or second degree assault as lesser included offenses within the charge of robbery where no instruction was requested. Commonwealth v. Varney, 690 S.W.2d 758, 1985 Ky. LEXIS 211 (Ky. 1985).
Though acts of referring to a gun and demanding money are sufficient to satisfy KRS 515.020 standard for first degree robbery, it was reversible error for trial court not to instruct jury on second degree robbery because it would not have been unreasonable for jury to believe that defendant had no gun. Swain v. Commonwealth, 887 S.W.2d 346, 1994 Ky. LEXIS 97 (Ky. 1994).
In a capital trial, defendant could not claim error in the trial court's failure to give a jury instruction that no adverse inference could be drawn from defendant's failure to testify because defendant did not request such an instruction; RCr 9.54(3) required defendant to request that the instructions should not refer to defendant's failure to testify. McKinney v. Commonwealth, 60 S.W.3d 499, 2001 Ky. LEXIS 156 (Ky. 2001), rehearing denied, 2001 Ky. LEXIS 211 (Ky. Dec. 20, 2001).
Where defendant did not request a “no adverse inference” instruction in the penalty phase instructions in accordance with RCr 9.54(3), the trial judge did not err in failing to include instruction. Baucom v. Commonwealth, 134 S.W.3d 591, 2004 Ky. LEXIS 116 (Ky. 2004).
Although defendant was not entitled to use deadly force against two (2) unarmed men, a jury could believe that defendant acted in retaliation for the beating the victims inflicted; consequently, the trial court erred in refusing to instruct the jury on the lesser-included offense of assault under extreme emotional disturbance under KRS 508.040 and 507.020(1)(a), and RCr 9.54(1). Thomas v. Commonwealth, 170 S.W.3d 343, 2005 Ky. LEXIS 310 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 292 (Ky. 2005).
4. Persistent Felony Offender Proceedings.
Subsection (3) of this rule does apply to the persistent felony phase of the trial and the trial court, upon request, shall give the “no inference” instruction required thereby. Hibbard v. Commonwealth, 661 S.W.2d 473, 1983 Ky. LEXIS 318 (Ky. 1983), cert. denied, 466 U.S. 907, 104 S. Ct. 1688, 80 L. Ed. 2d 161, 1984 U.S. LEXIS 1662, 52 U.S.L.W. 3701 (1984).
5. Admonition.
Kentucky's distinction between admonitions and instructions is not the sort of firmly established and regularly followed state practice that can prevent implementation of federal constitutional rights; accordingly, where defense counsel requested that an “admonition”, rather than an instruction, be given to the jury that no emphasis should be placed on defendant's failure to testify, defendant adequately invoked his federal rights and trial court erred in denying the request. James v. Kentucky, 466 U.S. 341, 104 S. Ct. 1830, 80 L. Ed. 2d 346, 1984 U.S. LEXIS 61 (1984), rehearing denied, 467 U.S. 1268, 104 S. Ct. 3565, 82 L. Ed. 2d 866, 1984 U.S. LEXIS 2771 (1984).
6. Particular Instructions.
In general where a defendant proves facts or circumstances to excuse his or her act which would otherwise in and of itself be a crime, or the specific issue is one of criminal intent such as mental capacity, an affirmative instruction should be given. Cheser v. Commonwealth, 904 S.W.2d 239, 1994 Ky. App. LEXIS 151 (Ky. Ct. App. 1994), overruled in part, Walker v. Commonwealth, 127 S.W.3d 596, 2004 Ky. LEXIS 42 (Ky. 2004).
Although defendant was not entitled to use deadly force against two (2) unarmed men, a jury could believe that defendant acted in retaliation for the beating the victim's inflicted; consequently, the trial court erred in refusing to instruct the jury on the lesser-included offense of assault under extreme emotional disturbance under KRS 508.040 and KRS 507.020(1)(a) and RCr 9.54(1). Thomas v. Commonwealth, 170 S.W.3d 343, 2005 Ky. LEXIS 310 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 292 (Ky. 2005). 
Where defendant was convicted of operating a motor vehicle while under the influence of alcohol (DUI) under KRS 189A.010(1), defendant was not deprived of his right to an instruction on the defense of intoxication under RCr 9.54(1) because public intoxication under KRS 222.202 was not a lesser included offense of DUI. Hudson v. Commonwealth, 202 S.W.3d 17, 2006 Ky. LEXIS 142 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 653 (Ky. Oct. 19, 2006), review denied, — S.W.3d —, 2011 Ky. LEXIS 549 (Ky. Aug. 17, 2011).
Where the defendant first started beating the victim and eventually the co-defendant started beating the victim with a lug wrench while defendant threatened to kill the victim and encouraged the co-defendant to get the victim's wallet, the later assault is the action for which defendant was charged with complicity; a jury could not reasonably have found that defendant was not guilty of complicity to the second degree assault, but guilty of only the preceding fourth degree assault, and, thus, the jury instruction on lesser-included offenses was properly denied. Fields v. Commonwealth, 219 S.W.3d 742, 2007 Ky. LEXIS 92 (Ky. 2007), review denied, — S.W.3d —, 2009 Ky. LEXIS 543 (Ky. Oct. 21, 2009).
Because the complicity charge required proof that co-defendant caused the victim's physical injury, and the fourth degree assault instruction required an inconsistent finding that defendant caused the physical injury, defendant's fourth degree assault could not be a lesser-included charge of complicity to assault in the second degree. Thus, a lesser-included jury instruction was properly denied. Fields v. Commonwealth, 219 S.W.3d 742, 2007 Ky. LEXIS 92 (Ky. 2007), review denied, — S.W.3d —, 2009 Ky. LEXIS 543 (Ky. Oct. 21, 2009).
Trial court properly denied a second-degree manslaughter instruction where the ambiguous statements of defendant provided no more than speculative proof for his theory of first-degree manslaughter that was not suggested by any other evidence; as such, no rational juror could have concluded from the statements made in the interview that defendant intended, exclusively, an assault against the victim. Hudson v. Commonwealth, 385 S.W.3d 411, 2012 Ky. LEXIS 95 (Ky. 2012).
Although case law holding that RCr P. 9.54 operates as a bar to appellate review of a jury instruction unless the issue was fairly and adequately presented to the trial court was decided in the context of guilt-phase instructions, its holding applies with equal force to sentencing-phase instructions. Martin v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 9 (Ky. 2015).
RCr P. 9.54 barred review of defendant's claim that the trial court erred in failing to instruct the jury regarding the consecutive-sentence cap in KRS 532.110(1)(c) where defendant admitted his entitlement to an instruction outlining the 70-year-consecutive-sentence cap was unpreserved and was not fairly and adequately presented to the trial court. Martin v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 9 (Ky. 2015).
7. — Eyewitness.
An instruction on eyewitness identification is not required in Kentucky; such an instruction would give undue emphasis to a particular aspect of the evidence. Evans v. Commonwealth, 702 S.W.2d 424, 1986 Ky. LEXIS 230 (Ky. 1986).
8. — Adverse Inference.
The refusal to give the “adverse inference” instruction was nonprejudicial, where the evidence was overwhelming and the result would not have been different if the proposed instruction had been given. McKee v. Commonwealth, 720 S.W.2d 343, 1986 Ky. App. LEXIS 1451 (Ky. Ct. App. 1986).
Defendant was improperly denied a no adverse inference of guilt jury instruction under RCr 9.54(3) during the penalty phase of the trial as it was requested and as the jury was asked to determine whether defendant was a persistent felony offender (PFO) in a combined PFO/truth in sentencing phase; due to the error, the PFO determination and the enhanced sentences fixed as a result of the PFO finding were reversed. Watkins v. Commonwealth, 105 S.W.3d 449, 2003 Ky. LEXIS 120 (Ky. 2003).
Trial court committed reversible error by not allowing the defendants'  counsel during voir dire to ask jurors if they would be prejudiced if the defendants exercised their constitutional right not to testify in their own behalf to find out if jurors should be struck for cause by the court. The trial court's “no adverse inference” instructions could not cure that type of juror prejudice. Hayes v. Commonwealth, 175 S.W.3d 574, 2005 Ky. LEXIS 332 (Ky. 2005).
While the allotment of peremptory strikes at defendant's trial was not constitutionally defective and the trial judge's failure to include a “no adverse inference” instruction in the penalty phase was not defective where it was not requested, the reckless homicide charge was inflammatory and defendant should have been allowed to explain the attendant circumstances to the jury where they were in the record and the testifying witness used the plea sheets that included the crime's details. Wood v. Commonwealth, 432 S.W.3d 726, 2014 Ky. App. LEXIS 78 (Ky. Ct. App. 2014).
9. — Failure to Object.
Where, in prosecution for second-degree manslaughter, there was no objection to the wanton instruction at trial, the defendant could not contend on appeal that only the intentional murder instruction should have been given; it was unfair to permit a defendant to claim on appeal that the jury should only have been instructed on the greater intentional offense or acquittal and then to plead an allegedly improper conviction of the lesser offense as an acquittal of the intentional crime under the double jeopardy standard. Commonwealth v. Duke, 750 S.W.2d 432, 1988 Ky. LEXIS 27 (Ky. 1988).
Although defendant, convicted of murder by complicity, tendered an alternative instruction to the complicity instruction presented to the jury, she did not make a specific objection to the complicity instruction given by the court and did not state specifically the grounds on which she believed the court's complicity instruction was improper; thus, this issue was not adequately preserved for review and was not addressed. Chumbler v. Commonwealth, 905 S.W.2d 488, 1995 Ky. LEXIS 99 (Ky. 1995).
Although the jury was inadequately instructed with regard to defendant's possession of a firearm charge because the instruction failed to require a finding of guilt beyond a reasonable doubt and did not allude to the nexus requirement between the crime committed and the firearm possession, since there was no objection at trial and there was no proffered alternative instruction, the issue was not preserved for appellate review, under RCr 9.54(2). Johnson v. Commonwealth, 105 S.W.3d 430, 2003 Ky. LEXIS 117 (Ky. 2003).
10. — Guilty But Mentally Ill.
A guilty but mentally ill instruction was properly given, where there was sufficient evidence introduced regarding defendant's paranoid schizophrenia from which the jury could reasonably infer that the defendant was guilty but mentally ill at the time murder was committed. Turner v. Commonwealth, 860 S.W.2d 772, 1993 Ky. LEXIS 114 (Ky. 1993).
11. —Lesser-Included Offenses
Defendant was not entitled to a jury instruction asking the jury to decide if she owed her son a duty of care because the existence of such a duty was a question of law for the court and not one of fact for the jury. Bartley v. Commonwealth, 400 S.W.3d 714,  2013 Ky. LEXIS 291 (Ky. 2013).
Because defendant did not request a jury instruction on the lesser-included offense of criminal trespass, the fact that no instruction was given did not entitle him to relief Brock v. Commonwealth, 407 S.W.3d 536, 2013 Ky. LEXIS 381 (Ky. 2013).
Circuit court properly denied defendant's motion to vacate, set aside, or correct his 20-year sentence for first-degree criminal mischief, third-degree burglary, and theft by unlawful taking because an evidentiary hearing was not required when the issues presented could be fully considered by reference to the record and defendant's trial counsel was not ineffective in failing to request a first-degree criminal trespass instruction where the evidence at trial proved beyond any doubt that defendant entered the buildings without permission and with the intent to commit a crime. Stovall v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 75 (Ky. Ct. App. 2017).
12. Waiver.
Defendants waived the statutory requirements that clerk or Commonwealth's attorney read to jury indictment and state defendant's plea and that written instructions be given, where no objection was made to the nonobservance nor was any motion made by defendants that statutes be literally complied with. Robinson v. Commonwealth, 310 Ky. 353, 220 S.W.2d 846, 1949 Ky. LEXIS 920 (Ky. 1949) (decided under prior law).
Since neither defendant made a timely objection, pursuant to RCr P. 9.54(2), to the first-degree persistent felony offender instruction given to the jury, the issue of their appropriateness was unpreserved on appeal. Travis v. Commonwealth, 327 S.W.3d 456, 2010 Ky. LEXIS 296 (Ky. 2010).
Defendant's challenge to the trial court's failure to give an instruction on first-degree manslaughter was not subject to palpable error review, because no such instruction was ever requested. Wise v. Commonwealth, 422 S.W.3d 262, 2013 Ky. LEXIS 639 (Ky. 2013).
13. Instructional Error
Trial court's stray comment directing the jury to find the defendant guilty, which comment the court made while orally reading the jury instructions to the jury, did not result in a directed verdict in favor of the Commonwealth of Kentucky. Because the evidence against defendant was strong and because the written instructions were a correct exposition of the law and adequately explained the jury's obligation to find defendant guilty only if the jury members believed beyond a reasonable doubt that the evidence showed defendant to be guilty, the trial court's verbal slip in the case was not so egregious as to rise to the level of a palpable error. McCloud v. Commonwealth, 286 S.W.3d 780, 2009 Ky. LEXIS 152 (Ky. 2009).
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Rule 9.55.  Jury instruction on the disposition of a defendant when the jury is instructed on the absence of criminal responsibility.
Text
On request of either party in a trial by jury of the issue of absence of criminal responsibility for criminal conduct, the court shall instruct the jury at the guilt/innocence phase as to the dispositional provisions applicable to the defendant if the jury returns a verdict of not criminally responsible by reason of mental illness or retardation, or guilty but mentally ill.
History
(Adopted October 1, 1991, effective November 15, 1991; amended September 7, 1994, effective October 1, 1994.)
Annotations

NOTES TO DECISIONS

 	1. 	Preponderance of Evidence.
 	2. 	Guilty But Mentally Ill Instruction.
1. Preponderance of Evidence.
Trial court's denial of instructions offered by defense counsel was proper where proposed instructions defined the preponderance of the evidence standard the defense had to meet in proving defendant's insanity because counsel was free to argue the preponderance burden to the jury and because the Kentucky Supreme Court has reiterated its dissatisfaction with the use of the word “preponderance” in jury instructions. Brown v. Commonwealth, 934 S.W.2d 242, 1996 Ky. LEXIS 97 (Ky. 1996), review or rehearing denied, 1996 Ky. LEXIS 129 (Ky. 1996).
2. Guilty But Mentally Ill Instruction.
This Rule merely insures that an instruction on the disposition of a case if a “guilty but mentally ill (GBMI)” verdict were to be returned will be given if so requested, not that the trial court cannot give such an instruction for GBMI without the defendant's consent. Brown v. Commonwealth, 934 S.W.2d 242, 1996 Ky. LEXIS 97 (Ky. 1996), review or rehearing denied, 1996 Ky. LEXIS 129 (Ky. 1996).
As RCr 9.55 allows a trial court to instruct the jury at the guilt/innocence phase as to the dispositional provisions applicable to the defendant if the jury returns a verdict of not criminally responsible by reason of mental illness or guilty but mentally ill, there is no error in informing the jury of the same information during voir dire. Welborn v. Commonwealth, 157 S.W.3d 608, 2005 Ky. LEXIS 92 (Ky. 2005).
Rule 9.56.  Reasonable doubt.
Text
(1)  In every case the jury shall be instructed substantially as follows: “The law presumes a defendant to be innocent of a crime, and the indictment shall not be considered as evidence or as having any weight against him or her. You shall find the defendant not guilty unless you are satisfied from the evidence alone, and beyond a reasonable doubt, that he or she is guilty. If upon the whole case you have a reasonable doubt that he or she is guilty, you shall find him or her not guilty.”
(2)  The instructions should not attempt to define the term “reasonable doubt.”
History
(Amended June 18, 1976, effective July 1, 1976; amended June 8, 1978, effective July 1, 1978; amended February 16, 1999, effective March 1, 1999.)
Annotations
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NOTES TO DECISIONS

 	1. 	Form of Instruction.
 	2. 	Failure to Instruct.
 	3. 	Degree of Offense.
 	4. 	Harmless Error.
 	5. 	Instruction Unnecessary.
 	6. 	Definition of “Reasonable Doubt”.
 	7. 	Grounds of Objection.
 	8. 	Guilt of Defendant.
1. Form of Instruction.
Reasonable doubt instruction which did not follow the language of the code and was much longer than necessary but embodied in substance the provisions of the code was not reversible error. Bolen v. Commonwealth, 265 Ky. 328, 96 S.W.2d 1020, 1936 Ky. LEXIS 489 (Ky. 1936) (decided under prior law).
Instruction relating to proof beyond a reasonable doubt which followed the language of the code was sufficient against argument that court should have given a more elaborate instruction, advising the jury as to the presumption of innocence, the duty to reconcile all the facts and circumstances of the case with that presumption and to find the defendants not guilty unless the jury believed beyond a reasonable doubt that all of the material facts necessary to constitute the defendants' guilt had been proved. Lamb v. Commonwealth, 266 Ky. 561, 99 S.W.2d 441, 1936 Ky. LEXIS 686 (Ky. 1936) (decided under prior law).
Although instruction directing the jury to find defendant guilty of voluntary manslaughter if they believed beyond a reasonable doubt that he was guilty but had a reasonable doubt as to the degree of the offense was inaptly drawn and the words “and fix his punishment as provided in instruction Number 2” were unnecessary, it was not misleading or prejudicial since the jury would necessarily have understood that a verdict for voluntary manslaughter would carry the punishment for that degree of the crime as provided by instruction No. 2. Combs v. Commonwealth, 273 Ky. 787, 117 S.W.2d 1000, 1938 Ky. LEXIS 723 (Ky. 1938) (decided under prior law).
The instruction as to reasonable doubt should always follow in substance the language of the code and the court should not enlarge on the language of the code by saying the law presumes the innocence of the defendant. Eve v. Commonwealth, 278 Ky. 123, 128 S.W.2d 616, 1939 Ky. LEXIS 414 (Ky. 1939); Pack v. Commonwealth, 287 Ky. 192, 152 S.W.2d 600, 1941 Ky. LEXIS 520 (Ky. 1941); Swango v. Commonwealth, 291 Ky. 690, 165 S.W.2d 182, 1942 Ky. LEXIS 293 (1942) (decided under prior law).
Where instruction No. 1 required the jury to believe from all the evidence, to the exclusion of reasonable doubt, that the defendant had been proven guilty, and instruction No. 2 told them, in substance, that if they had a reasonable doubt from all the evidence that he had proven guilty they should find him “not guilty,” the instruction on reasonable doubt followed substantially the language of the code and was not erroneous. Eve v. Commonwealth, 278 Ky. 123, 128 S.W.2d 616, 1939 Ky. LEXIS 414 (Ky. 1939) (decided under prior law).
Defendant's objection to instruction couched in the verbatim language of the reasonable doubt code section was without merit. Farley v. Commonwealth, 284 Ky. 536, 145 S.W.2d 100, 1940 Ky. LEXIS 534 (Ky. 1940) (decided under prior law).
Where the reasonable doubt instruction was given substantially in the language of the code it was unnecessary for the court to define reasonable doubt. Birdsong v. Commonwealth, 289 Ky. 521, 159 S.W.2d 41, 1942 Ky. LEXIS 588 (Ky. 1942) (decided under prior law).
In murder prosecution, instruction that if, upon the whole case, the jury had reasonable doubt of defendant having been proved guilty they ought to find him not guilty; or if they found him guilty, but on the evidence had a reasonable doubt as to whether he had been proved guilty of wilful murder or voluntary manslaughter, they would find him guilty of the lower offense, fulfilled provisions of the statute pertaining to type of instruction which must be given in criminal cases. Collins v. Commonwealth, 295 S.W.2d 797, 1956 Ky. LEXIS 180 (Ky. 1956) (decided under prior law).
While it was better practice to follow language of code in giving reasonable doubt instruction, instructions embodying essence of code were sufficient even though language was not followed literally. Poe v. Commonwealth, 301 S.W.2d 900, 1957 Ky. LEXIS 495 (Ky. 1957) (decided under prior law).
It is preferable for the instruction to omit reference to the defendant's having been “proved” guilty because it could mislead jurors. Watkins v. Commonwealth, 465 S.W.2d 245, 1971 Ky. LEXIS 440 (Ky. 1971).
A jury instruction which contained an admonition that jury should not convict unless it believed the evidence “to the exclusion of a reasonable doubt” was sufficient to satisfy this rule in a marijuana sale prosecution. Schmidt v. Commonwealth, 508 S.W.2d 768, 1974 Ky. LEXIS 628 (Ky. 1974).
This rule is mandatory, not merely directory. But giving an instruction defining “reasonable doubt” was not per se an error of constitutional magnitude. Nor was the instruction defining reasonable doubt a palpable error affecting the substantial rights of the respondent of such magnitude that the Supreme Court should have considered application of the plain error rule. Commonwealth v. Goforth, 692 S.W.2d 803, 1985 Ky. LEXIS 245 (Ky. 1985).
An instruction which omits a complete sentence of the specimen instruction is not in substantial compliance with the rule. Commonwealth v. Hager, 41 S.W.3d 828, 2001 Ky. LEXIS 12 (Ky. 2001).
2. Failure to Instruct.
The failure to give a requested instruction on the presumption of innocence does not in and of itself violate the Constitution; such a failure must be evaluated in light of the totality of the circumstances — including all the instructions to the jury, the arguments of counsel, whether the weight of the evidence was overwhelming, and other relevant factors — to determine whether the defendant received a constitutionally fair trial. Kentucky v. Whorton, 441 U.S. 786, 99 S. Ct. 2088, 60 L. Ed. 2d 640, 1979 U.S. LEXIS 105 (1979), rehearing denied, 444 U.S. 887, 100 S. Ct. 186, 62 L. Ed. 2d 121 (1979).
Where Commonwealth, in a misapplication of public funds trial, conceded that the offense denounced by KRS 433.240 (repealed) was a lower degree offense proscribed by subsection (4) of KRS 434.020 (repealed), the failure of the court to instruct the jury on its duty to convict for the lesser offense if it had reasonable doubt of the degree of the offense was an error. Evans v. Commonwealth, 474 S.W.2d 370, 1971 Ky. LEXIS 106 (Ky. 1971) (decision prior to 1978 amendment).
3. Degree of Offense.
The giving of the general reasonable doubt instruction did not relieve the court of the duty to give the lesser degree instruction in prosecution for wilfully and feloniously striking another with a deadly weapon and failure to do so constituted reversible error. Turner v. Commonwealth, 267 Ky. 74, 101 S.W.2d 214, 1937 Ky. LEXIS 284 (Ky. 1937) (decided under prior law).
In prosecution for murder, where court gave voluntary manslaughter instruction and habitual criminal instruction, it was reversible error for the court to fail to give an instruction that if there was reasonable doubt of the degree of the offense which defendant had committed, he should only be convicted of the lower degree, since voluntary manslaughter with the added criminal record penalties was still a degree of homicide. Huston v. Commonwealth, 274 Ky. 794, 120 S.W.2d 408, 1938 Ky. LEXIS 345 (Ky. 1938) (decided under prior law).
Where statute under which defendant was prosecuted expressly created degrees of the offense with which defendant was accused, it was reversible error under the evidence to fail to give instruction that if jury had reasonable doubt as to degree of offense they should find defendant guilty of the lower degree. Ball v. Commonwealth, 278 Ky. 52, 128 S.W.2d 176, 1939 Ky. LEXIS 373 (Ky. 1939) (decided under prior law).
The giving of the general reasonable doubt instruction did not dispense with the requirement that where there was evidence in the case authorizing it an instruction should be given that if the jury had a reasonable doubt as to the degree of the offense they should find defendant guilty of the lower degree. Ball v. Commonwealth, 278 Ky. 52, 128 S.W.2d 176, 1939 Ky. LEXIS 373 (Ky. 1939) (decided under prior law).
Where the evidence furnished a reasonable doubt as to the degree of the offense for which the accused was being prosecuted it was reversible error not to give the instruction that if there was reasonable doubt as to degree of offense, accused should be found guilty of the lower degree. Ball v. Commonwealth, 278 Ky. 52, 128 S.W.2d 176, 1939 Ky. LEXIS 373 (Ky. 1939) (decided under prior law).
If felony instruction had been warranted under indictment, failure to give instruction that if there was reasonable doubt of degree of offense defendant should be convicted of the lower degree would have constituted reversible error. Armstrong v. Commonwealth, 289 Ky. 758, 160 S.W.2d 159, 1942 Ky. LEXIS 640 (Ky. 1942) (decided under prior law).
The reasonable doubt instruction should have included all the degrees of the offense upon which instructions were given. Shoupe v. Commonwealth, 294 Ky. 254, 171 S.W.2d 447, 1943 Ky. LEXIS 434 (Ky. 1943) (decided under prior law).
In prosecution for rape, it would have been better practice for the court to have instructed that defendant was guilty only of a misdemeanor if he was under 21 years of age by a separate instruction and to have instructed on reasonable doubt as to the degree of the offense of which defendant was guilty in the language of the code but, since instruction given covered both a felony and the misdemeanor, the reasonable doubt instruction should have been so framed as to direct conviction for the misdemeanor if the jury found the accused guilty under the instruction but had a reasonable doubt whether he was guilty of the felony or the misdemeanor covered by the instruction and failure to do so constituted reversible error. Carroll v. Commonwealth, 295 Ky. 522, 174 S.W.2d 770, 1943 Ky. LEXIS 277 (Ky. 1943) (decided under prior law).
Where court gave proper instruction on reasonable doubt as to the proof of guilt of the degrees of the charge but, apparently through oversight, failed to give a reasonable doubt instruction as to the guilt of the defendant of either offense, the failure constituted reversible error. Moore v. Commonwealth, 313 Ky. 505, 232 S.W.2d 1021, 1950 Ky. LEXIS 923 (Ky. 1950) (decided under prior law).
In prosecution for malicious shooting and wounding another with intent to kill, the giving of the reasonable doubt instruction did not dispense with instruction that if there was reasonable doubt as to degree of offense committed the jury should find defendant guilty of the lower degree and failure to give it constituted reversible error where there was conflicting proof concerning the affray at the time the victim was shot. Pemberton v. Commonwealth, 253 S.W.2d 381, 1952 Ky. LEXIS 1087 (Ky. 1952) (decided under prior law).
In prosecution for murder, the lesser degree instruction was not erroneous and did not prevent the jury from exercising its prerogative of finding defendant guilty of voluntary manslaughter. Kelly v. Commonwealth, 260 S.W.2d 953, 1953 Ky. LEXIS 993 (Ky. 1953) (decided under prior law).
There was no basis for defendant's contention that instruction was erroneous because it did not include all degrees of the offense upon which instructions were given where defendants were charged with a felony, the lower degree of which was a misdemeanor, and instruction covered both the felony and the misdemeanor charge, and in effect, told the jury that if it entertained a reasonable doubt of the degree of the offense which the defendants had committed, the defendants should be convicted of the lower degree since it fully protected all the legal rights of the defendants whether the jury considered them as principals or as aiders and abettors. Gibson v. Commonwealth, 287 S.W.2d 163, 1956 Ky. LEXIS 448 (Ky. 1956) (decided under prior law).
In prosecution for rape where the trial court instructed the jury on rape and also gave a reasonable doubt instruction as provided by the code, defendant was not also entitled to an instruction under the statute setting forth the crime of carnal knowledge of an infant with consent where prosecutrix testified positively that she was forcibly assaulted. Dobbs v. Commonwealth, 329 S.W.2d 206, 1959 Ky. LEXIS 152 (Ky. 1959) (decided under prior law).
Where instructions appeared complete and fair with exception that they omitted provision concerning the effect of a reasonable doubt as to the degree of the offense committed but no objection to the instructions was made, error was not preserved for review. Howell v. Commonwealth, 489 S.W.2d 21, 1972 Ky. LEXIS 22 (Ky. 1972) (decision prior to 1978 amendment).
In murder prosecution, trial court neglected to instruct on lesser degrees of the offense if reasonable doubt existed as to degree and although such failure usually constitutes reversible error here no error was involved since evidence permitted only the conclusion that defendant was guilty of murder and it was therefore error for court to instruct on lesser degree offenses. Cox v. Commonwealth, 491 S.W.2d 834, 1973 Ky. LEXIS 607 (Ky. 1973), cert. denied, Cox v. Kentucky, 414 U.S. 862, 94 S. Ct. 81, 38 L. Ed. 2d 112, 1973 U.S. LEXIS 759 (1973).
In conviction for knowingly receiving stolen property, where there was a reasonable doubt presented as to its value, failure to instruct the jury as to the degree of the offense was reversible error. Smith v. Commonwealth, 495 S.W.2d 770, 1973 Ky. LEXIS 405 (Ky. 1973).
A careful instruction on the matter of degree should clarify the relationship between the murder and first-degree manslaughter instructions by stating in substance that if the jury believes beyond a reasonable doubt that the defendant would be guilty under the murder instruction except for its having a reasonable doubt as to whether he was acting under the influence of extreme emotional disturbance, it shall not find him guilty of murder, but shall find him guilty of first-degree manslaughter. Gall v. Commonwealth, 607 S.W.2d 97, 1980 Ky. LEXIS 291 (Ky. 1980), cert. denied, Gall v. Kentucky, 450 U.S. 989, 101 S. Ct. 1529, 67 L. Ed. 2d 824, 1981 U.S. LEXIS 1276, 49 U.S.L.W. 3664 (1981), overruled, Payne v. Commonwealth, 623 S.W.2d 867, 1981 Ky. LEXIS 286 (Ky. 1981), overruled in part, Payne v. Commonwealth, 623 S.W.2d 867, 1981 Ky. LEXIS 286 (Ky. 1981), overruled, Matthews v. Parker, — F.3d —, 651 F.3d 489, 2011 U.S. App. LEXIS 13091 (6th Cir. 2011).
Courts are no longer required to instruct upon reasonable doubt concerning the degree of the offense. Carwile v. Commonwealth, 656 S.W.2d 722, 1983 Ky. LEXIS 296 (Ky. 1983).
4. Harmless Error.
Although it may have been error to give petit larceny instruction with storehouse breaking instruction, the error was harmless because defendant was not convicted under the petit larceny instruction and the failure of the trial court to instruct as to the degree of the offense was also harmless error. Green v. Commonwealth, 488 S.W.2d 339, 1972 Ky. LEXIS 39 (Ky. 1972).
5. Instruction Unnecessary.
If the instruction on the presumption of innocence is given at the guilt stage of the trial it need not be repeated at the persistent felony offender stage. Wagner v. Commonwealth, 581 S.W.2d 352, 1979 Ky. LEXIS 262 (Ky. 1979), overruled, Estep v. Commonwealth, 663 S.W.2d 213, 1983 Ky. LEXIS 316 (Ky. 1983), overruled in part, Estep v. Commonwealth, 663 S.W.2d 213, 1983 Ky. LEXIS 316 (Ky. 1983).
Where the trial commenced on September 26, 1978, and concluded on September 29, 1978, the trial court properly refused to define “reasonable doubt.” Smith v. Commonwealth, 599 S.W.2d 900, 1980 Ky. LEXIS 223 (Ky. 1980).
Judge was not required to admonish jury at the beginning of trial that indictment is not evidence of guilt, where he gave the necessary admonitions in his written instructions at the close of trial. Tamme v. Commonwealth, 973 S.W.2d 13, 1998 Ky. LEXIS 46 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 110 (Ky. Sept. 3, 1998), cert. denied, Tamme v. Kentucky, 525 U.S. 1153, 119 S. Ct. 1056, 143 L. Ed. 2d 61, 1999 U.S. LEXIS 1229, 67 U.S.L.W. 3526 (1999).
6. Definition of “Reasonable Doubt”.
Prospectively, trial courts shall prohibit counsel from any definition of “reasonable doubt” at any point in the trial; this does not mean that counsel cannot point out to the jury which evidence, or lack thereof, creates reasonable doubt, but it does mean that all counsel shall refrain from any expression of the meaning or definition of the phrase “reasonable doubt.” Commonwealth v. Callahan, 675 S.W.2d 391, 1984 Ky. LEXIS 252 (Ky. 1984).
The refusal of the trial court to admonish the jury about the remarks of the prosecutor concerning reasonable doubt was not reversible error where the action was tried two months prior to the decision in Commonwealth v. Callahan, 675 S.W.2d 391, 1984 Ky. LEXIS 252 (Ky. 1984) stating that prospectively trial courts should prohibit counsel from any definition of reasonable doubt at any point in the trial. Commonwealth v. Huber, 711 S.W.2d 490, 1986 Ky. LEXIS 276 (Ky. 1986).
Since jury instructions are not invalid because they do not define reasonable doubt or make a specific reference to reasonable doubt beyond the fact that a defendant had to be proved guilty beyond a reasonable doubt, the trial court did not err in giving jury instructions that neither defined reasonable doubt nor specifically referenced the Commonwealth's burden of proof in defendant's criminal trial. Jacobs v. Commonwealth, 58 S.W.3d 435, 2001 Ky. LEXIS 187 (Ky. 2001).
The prohibition in RCr 9.56(2) of a jury instruction defining reasonable doubt did not deprive defendant of a fair trial, and the trial court was not required to determine whether, under the totality of the circumstances, an instruction defining reasonable doubt should be given. Berry v. Commonwealth, 84 S.W.3d 82, 2001 Ky. App. LEXIS 1052 (Ky. Ct. App. 2001).
Stating to the jury that beyond a reasonable doubt is not the same thing as the civil trial standard of beyond a preponderance of the evidence does not constitute defining reasonable doubt; subject always to the trial court's sound discretion, such statements to the jury are permissible during voir dire when used as the factual predicate for a question seeking to ascertain if any prospective juror would be unable to apply the reasonable doubt standard. Rogers v. Commonwealth, 315 S.W.3d 303,  2010 Ky. LEXIS 141 (Ky. 2010).
Where defendant's sole purpose in raising the issue of reasonable doubt during voir dire was to educate the jury, rather than to elicit potentially disqualifying information about the jury, the trial court did not err when it terminated defense counsel's discussion of the issue. Rogers v. Commonwealth, 315 S.W.3d 303,  2010 Ky. LEXIS 141 (Ky. 2010).
7. Grounds of Objection.
An objection to an instruction defining “reasonable doubt,” where the ground presented to the trial court was a quibble over language, with no reference to the new rule that “reasonable doubt” shall not be defined, failed to comply with the rule that the ground stated must be specific and must be substantially correct. Commonwealth v. Goforth, 692 S.W.2d 803, 1985 Ky. LEXIS 245 (Ky. 1985).
8. Guilt of Defendant.
Where court gave a proper instruction on reasonable doubt as to proof of guilt of degrees of charge, but apparently through oversight failed to give a reasonable doubt instruction as to the guilt of the defendant of either offense, this was conceded to be reversible error. Moore v. Commonwealth, 313 Ky. 505, 232 S.W.2d 1021, 1950 Ky. LEXIS 923 (Ky. 1950); Alexander v. Commonwealth, 216 Ky. 376, 287 S.W. 933, 1926 Ky. LEXIS 923 (1926); Wooten v. Commonwealth, 299 Ky. 598, 186 S.W.2d 652, 1945 Ky. LEXIS 492 (1945) (decided under prior law).
Failure to give an instruction on reasonable doubt on the whole case constituted reversible error. Poe v. Commonwealth, 301 S.W.2d 900, 1957 Ky. LEXIS 495 (Ky. 1957) (decided under prior law).
Where instruction attempted to combine instructions on reasonable doubt on whole case and one on conviction of lesser offense, the instruction on reasonable doubt on the whole case portion of the instruction was incomplete since it did not require the jury to acquit defendant if they had a reasonable doubt of her guilt and seemingly authorized jury to return verdict of guilty of voluntary manslaughter even though jury had reasonable doubt of defendant being proven guilty of any offense and the giving of it constituted reversible error. Poe v. Commonwealth, 301 S.W.2d 900, 1957 Ky. LEXIS 495 (Ky. 1957) (decided under prior law).
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Rule 9.57.  Deadlocked jury — Instruction — Polling.
Text
(1)  If a jury reports to a court that it is unable to reach a verdict and the court determines further deliberations may be useful, the court shall not give any instruction regarding the desirability of reaching a verdict other than one which contains only the following elements:
 	(a)  in order to return a verdict, each juror must agree to that verdict;
 	(b)  jurors have a duty to consult with one another and to deliberate with a view to reaching an agreement, if it can be done without violence to individual judgment;
 	(c)  each juror must decide the case, but only after an impartial consideration of the evidence with the other jurors;
 	(d)  in the course of deliberations, a juror should not hesitate to reexamine his or her own views and change his or her opinion if convinced it is erroneous; and
 	(e)  no juror should surrender his or her honest conviction as to the weight or effect of the evidence solely because of the opinion of other jurors, or for the mere purpose of returning a verdict.
(2)  The Court shall not poll the jury before a verdict is returned.
History
(Adopted July 8, 1992, effective August 1, 1992; amended December 3, 1998, effective January 1, 1999; amended February 16, 1999, effective March 1, 1999.)
Annotations

NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Instructions When Jury Unable to Reach Verdict.
 	3. 	Divided Jury.
 		4. 	— Procedure.
1. In General.
A violation of RCr 9.57 always results in error, which is subject to a harmless error analysis, whereas a response by the trial court to a question by the jury after it has begun to deliberate only results in error if the comment is, in fact, coercive. Mills v. Commonwealth, 996 S.W.2d 473, 1999 Ky. LEXIS 51 (Ky. 1999), cert. denied, Mills v. Kentucky, 528 U.S. 1164, 120 S. Ct. 1182, 145 L. Ed. 2d 1088, 2000 U.S. LEXIS 1172, 68 U.S.L.W. 3533 (2000), overruled in part, Padgett v. Commonwealth, 312 S.W.3d 336,  2010 Ky. LEXIS 71 (Ky. 2010).
2. Instructions When Jury Unable to Reach Verdict.
Trial court did not err in giving instructions to jury that was divided on two counts and asked court what to do, that paraphrase the elements set forth in the ABA standard and repeated in subsection (1) of RCr 9.57. Commonwealth v. Mitchell, 943 S.W.2d 625, 1997 Ky. LEXIS 53 (Ky. 1997).
Where after the jury advised the court that they were divided and wanted to know what to do, the court's comment that “you need to return a verdict” was not a prejudicial error where a videotape revealed that the remark was not so much a part of the RCr 9.57(1) instruction as an impromptu and perhaps ill-advised response to the jury's inquiry as to what shall we do, and therefore, considered as a separate statement independent of the RCr 9.57 (1) instruction the statement was not coercive in that there was a lapse of some two hours before the verdict was reached indicating that the jury was not “dynamited” by the trial court's remark and the court's subsequent remark that the jury should not surrender their honest conviction for the mere purpose of obtaining a verdict. Commonwealth v. Mitchell, 943 S.W.2d 625, 1997 Ky. LEXIS 53 (Ky. 1997).
The mandatory language in subsection (1) of this section does not require a verbatim recital of the elements outline therein so long as the instruction sets forth elements and no other elements and since the ABA's recommended instruction accomplishes that purpose that instruction should be used rather than risk reversible error by attempting to tailor individual versions. Commonwealth v. Mitchell, 943 S.W.2d 625, 1997 Ky. LEXIS 53 (Ky. 1997).
In a trial on drug charges, the trial court did not commit palpable error under RCr 10.26 by reading RCr 9.57 to the jury after having been informed that further deliberations would not be fruitful, and by charging the jury to continue deliberations, as this action did not constitute manufacturing a verdict. Williams v. Commonwealth, 147 S.W.3d 1, 2004 Ky. LEXIS 181 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 300 (Ky. 2004), cert. denied, Williams v. Kentucky, 125 S. Ct. 1859, 161 L. Ed. 2d 745, 2005 U.S. LEXIS 3132, 73 U.S.L.W. 3620 (U.S. 2005).
In defendant's prosecution for sexual abuse and sodomy, when the jury informed the trial court that they were unable to reach a unanimous verdict on the sodomy charge, it was not error for the trial court to instruct the jury, under CR 9.57(1), to continue deliberating, as the jury had been deliberating for less than an hour after a three-day trial. Martin v. Commonwealth, 170 S.W.3d 374, 2005 Ky. LEXIS 240 (Ky. 2005).
Trial court committed palpable error under RCr 10.26 because its actions in giving the jury an Allen  charge under RCr 9.57 before the jury had indicated that it was deadlocked was coercive and improper; further, considering the complexity of the case, the conflicting stories presented by multiple witnesses, and the fact that the jury was considering over 10 possible criminal counts, there was no cause for concern that the jury was deadlocked after less than five hours of deliberation. Bell v. Commonwealth, 245 S.W.3d 738, 2008 Ky. LEXIS 38 (Ky. 2008), overruled in part, Harp v. Commonwealth, 266 S.W.3d 813, 2008 Ky. LEXIS 323 (Ky. 2008).
Trial court's statements in its instruction were not coercive because it was clear that the trial court did not coerce the jury to reach a verdict. Specifically, the trial court did not make a statement regarding the propriety and importance of coming to an agreement; instead, the trial court further explained the instructions that the jury had been given. Elders v. Commonwealth, 395 S.W.3d 495, 2012 Ky. App. LEXIS 138 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 133 (Ky. Apr. 17, 2013).
Trial court was not required to impose sentence once the jury reported it was not going to be able to come to a unanimous sentencing decision but rather properly probed the jury to determine whether further deliberations would be useful and, once determining that they would, properly read this rule to the jury. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
This rule and KRS 532.055(4) can, and should, be read together: When a jury indicates it is unable to come to a unanimous verdict on the sentence, the court may probe the jury to determine whether further deliberation may be useful; where a majority of the jurors indicate that further deliberation may be useful, the judge may order further deliberation; where further deliberation will likely not be useful, the court must impose sentence. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
3. Divided Jury.
4. — Procedure.
Where jury had deliberated for only 3 hours and this was their first report of a problem and they did not report that they were deadlocked but only divided, the trial court could reasonable conclude that further deliberations might be useful and there was no need to confirm that conclusion by soliciting the opinions of individual jurors. Commonwealth v. Mitchell, 943 S.W.2d 625, 1997 Ky. LEXIS 53 (Ky. 1997).
Trial court did not err in discontinuing jury deliberations because, while the jury foreperson did not state that the jury was deadlocked, she did indicate that she did not believe additional deliberations would prove useful. Lopez v. Commonwealth, 459 S.W.3d 867, 2015 Ky. LEXIS 1616 (Ky. 2015).
Rule 9.58.  Questions of law.
Text
All questions of law arising during the trial or proceedings shall be decided by the court, and the jury shall be bound to take the decisions of the court on points of law as the law of the case.
Annotations

Cited: Kerr v. Commonwealth, 2012 Ky. App. LEXIS 21 (Ky. Ct. App. 2012).
NOTES TO DECISIONS

 	1. 	Jurisdiction.
 	2. 	Legal Provocation.
1. Jurisdiction.
Where defendant claimed that Commonwealth lacked jurisdiction under KRS 507.070 to try him for capital kidnapping because the actual killing occurred in another state and not in Kentucky, and that Kentucky only had jurisdiction when all of the elements of the crime were committed in Kentucky, status circumstances, such as the death of the victim, did not create or define a criminal offense and defendant was properly charged with kidnapping under KRS 509.040; that charge being raised to capital kidnapping due to the victim's death. Brown v. Commonwealth, 890 S.W.2d 286, 1994 Ky. LEXIS 145 (Ky. 1994).
2. Legal Provocation.
The adequacy or reasonableness of the provocation to reduce a homicide to voluntary manslaughter is usually for the jury to determine but whether certain undisputed facts constitute legal provocation is a matter of law for the judge to determine. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Rule 9.60.  Corroboration of confession.
Text
A confession of a defendant, unless made in open court, will not warrant a conviction unless accompanied by other proof that such an offense was committed.
History
(Amended June 18, 1980, effective September 1, 1980.)
Annotations

Cited: Brown v. Commonwealth, 416 S.W.3d 302, 2013 Ky. LEXIS 637 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Proof of the Crime.
 	2. 	Corroboration.
 	3. 	Confessions.
 		4. 	— Involuntary.
 		5. 	— Statements Not Constituting.
 	6. 	Instructions.
1. Proof of the Crime.
If the corpus delicti of the crime is clearly proven by other evidence independent of the proof of the confession by the accused, an instruction will not be given under statute that confession of defendant unless made in open court will not warrant a conviction unless accompanied with other proof. Gilliam v. Commonwealth, 263 Ky. 342, 92 S.W.2d 346, 1936 Ky. LEXIS 173 (Ky. 1936) (decided under prior law).
Where other proof showed the crime had been committed, an instruction that confession alone made out of court will not warrant a conviction was not proper. Sargent v. Commonwealth, 263 Ky. 429, 92 S.W.2d 770, 1936 Ky. LEXIS 199 (Ky. 1936); Miller v. Commonwealth, 285 Ky. 251, 147 S.W.2d 394, 1941 Ky. LEXIS 364 (Ky. 1941); Moore v. Commonwealth, 288 Ky. 242, 156 S.W.2d 115, 1941 Ky. LEXIS 93 (1941); Johnson v. Commonwealth, 300 Ky. 461, 189 S.W.2d 684, 1945 Ky. LEXIS 581 (Ky. 1945); Dunn v. Commonwealth, 350 S.W.2d 709, 1961 Ky. LEXIS 130 (Ky. 1961); Caldwell v. Commonwealth, 351 S.W.2d 867, 1961 Ky. LEXIS 181 (Ky. 1961) (decided under prior law).
An objection to an instruction as to the necessity of other proof to warrant a conviction where the alleged confession was not made in open court on the ground that it was not necessary and its giving unduly emphasized the fact that the confession was made was without merit since the code required the instruction as a matter of safeguard to the accused, and while the corpus delicti was amply proven it was by an extrajudicial confession and the instruction was correctly given. Combs v. Commonwealth, 292 Ky. 1, 165 S.W.2d 832, 1942 Ky. LEXIS 17 (Ky. 1942) (decided under prior law).
Where defendant testified that she dropped her illegitimate baby from railroad trestle into creek, there was proof of the death independent of the defendant's confession made out of court. Warmke v. Commonwealth, 297 Ky. 649, 180 S.W.2d 872, 1944 Ky. LEXIS 786 (Ky. 1944) (decided under prior law).
There must be proof of the component elements of the corpus delicti, a death and the criminal agency of the accused, by proof in addition to the confession of the accused made out of court. Warmke v. Commonwealth, 297 Ky. 649, 180 S.W.2d 872, 1944 Ky. LEXIS 786 (Ky. 1944) (decided under prior law).
In prosecution for grand larceny, based on theft of 30 bushels of beans, testimony of owner of bean patch that defendants wanted to compromise the case, and that one of the defendants admitted the theft was sufficient, together with confessions of defendants, to establish the corpus delicti and to support a conviction. May v. Commonwealth, 299 Ky. 340, 185 S.W.2d 415, 1945 Ky. LEXIS 422 (Ky. 1945) (decided under prior law).
An instruction under statute providing that confession alone made out of court will not warrant a conviction was not proper nor required where corpus delicti had been sufficiently established by other evidence than the defendant's confession. Williams v. Commonwealth, 306 Ky. 225, 206 S.W.2d 922, 1947 Ky. LEXIS 986 (Ky. 1947) (decided under prior law).
It was not necessary in order to sustain a conviction that there be evidence, other than defendant's confession, to connect defendant with commission of the offense since the code merely required proof of the corpus delicti. Williams v. Commonwealth, 306 Ky. 225, 206 S.W.2d 922, 1947 Ky. LEXIS 986 (Ky. 1947) (decided under prior law).
Where there was other evidence of probative value, including defendant's own testimony voluntarily offered as a witness and testimony of doctor that deceased may have met his death prior to fall because marks on his throat indicated he might have been choked to death, to corroborate defendant's confession and uphold jury's conviction of wilful murder, defendant was not entitled to a directed verdict. Page v. Commonwealth, 317 S.W.2d 879, 1958 Ky. LEXIS 110 (Ky. 1958) (decided under prior law).
When, in a prosecution for housebreaking, the breaking was established by the testimony of an occupant, it was proven that defendant had possession of and had sold certain property stolen from the dwelling, and the testimony of an accomplice placed defendant at the scene of the crime when it was committed, it was not error for the court not to instruct pursuant to corroboration of confession statute. Dunn v. Commonwealth, 350 S.W.2d 709, 1961 Ky. LEXIS 130 (Ky. 1961) (decided under prior law).
Proof of corpus delicti as required by corroboration of confession statute and proof of defendant's guilt are two separate things and once the fact of the crime is otherwise proved, that the defendant is the one who did it can be established entirely by his own confession. Caldwell v. Commonwealth, 351 S.W.2d 867, 1961 Ky. LEXIS 181 (Ky. 1961) (decided under prior law).
Testimony of a neighbor as to statements made to him by robbery victim the night of the robbery and shortly after the crime was committed was competent under the res gestae exception to the hearsay rule of evidence and was sufficient proof of corpus delicti to meet the requirements of this rule. Ferguson v. Commonwealth, 401 S.W.2d 225, 1965 Ky. LEXIS 16 (Ky. 1965), cert. denied, 385 U.S. 938, 87 S. Ct. 302, 17 L. Ed. 2d 217, 1966 U.S. LEXIS 374 (1966).
Once the corpus delicti has been established a defendant's guilt can be established entirely by his own confession. Dolan v. Commonwealth, 468 S.W.2d 277, 1971 Ky. LEXIS 328 (Ky. 1971).
Corroboration required for a confession not made in open court is proof, independent of the confession, that such an offense was actually committed. Wilson v. Commonwealth, 476 S.W.2d 622, 1971 Ky. LEXIS 63 (Ky. 1971).
Once commission of grand larceny for automobile theft was established, defendant's confession alone was sufficient proof that he committed the crime. Wilson v. Commonwealth, 476 S.W.2d 622, 1971 Ky. LEXIS 63 (Ky. 1971).
2. Corroboration.
Under the rule corroboration is required only of the fact “that such an offense was committed,” and corroboration of the accused's criminal agency is not required. Taylor v. Commonwealth, 461 S.W.2d 920, 1970 Ky. LEXIS 645 (Ky. 1970), cert. denied, Brown v. Kentucky, 404 U.S. 837, 92 S. Ct. 126, 30 L. Ed. 2d 70, 1971 U.S. LEXIS 1082 (1971).
When an out-of-court statement amounts to no more than an admission against interest no instruction that corroboration is required need be given. Dolan v. Commonwealth, 468 S.W.2d 277, 1971 Ky. LEXIS 328 (Ky. 1971).
Evidence that victim carried wallet on day of shooting and that wallet was missing when the body was found was sufficient to corroborate the out of court confession. Bailey v. Commonwealth, 502 S.W.2d 48, 1973 Ky. LEXIS 60 (Ky. 1973).
Evidence showing that the decedent was killed by a blast from a shotgun using shells identical to those used by defendant, which were rare in that area, and that such shot was fired from about 25 feet away from decedent, was sufficient to corroborate defendant's confession to the murder. Stewart v. Commonwealth, 561 S.W.2d 660, 1977 Ky. LEXIS 579 (Ky. 1977).
Evidence placing the defendant near the apartment just prior to a fire which was deliberately set and caused two deaths was sufficient, apart from the defendant's testimony at the trial and apart from his confession, to establish the corpus delicti and sustain the guilty verdicts for arson and manslaughter. Hendley v. Commonwealth, 573 S.W.2d 662, 1978 Ky. LEXIS 416 (Ky. 1978).
In prosecution for murder and first-degree robbery, there was sufficient corroborative evidence, other than the defendant's confessions, to sustain the convictions, where the victim, the owner and operator of the store, was killed by various blows and by multiple stab wounds, the defendant was in the store, armed with a gun and a knife, and the defendant's previous scouting of the store, the attempt to open the cash register, the opening of the drawer, and the opening of the purse clearly were evidence of such nature as to show a clear intent to commit a theft. Slaughter v. Commonwealth, 744 S.W.2d 407, 1987 Ky. LEXIS 257 (Ky. 1987), cert. denied, Slaughter v. Kentucky, 490 U.S. 1113, 109 S. Ct. 3174, 104 L. Ed. 2d 1036, 1989 U.S. LEXIS 2908 (1989).
Appellee's out-of-court confession was corroborated by circumstantial evidence sufficient to establish commission of the crime of theft by unlawful taking of over $100 from his former employer. Commonwealth v. Karnes, 849 S.W.2d 539, 1993 Ky. LEXIS 61 (Ky. 1993).
A defendant's confession that he drove his truck to the location where he was found and arrested for public intoxication was sufficiently corroborated by other circumstantial evidence — defendant's staggering in the roadway, the results of defendant's field sobriety and breathalyzer tests, defendant's leaving his truck in the middle of the roadway with the motor running — to constitute sufficient proof to send the case to the jury. Blades v. Commonwealth, 957 S.W.2d 246, 1997 Ky. LEXIS 134 (Ky. 1997).
Evidence was sufficient to support convictions of trafficking in heroin and cocaine, notwithstanding the defendant's assertion that they were predicated solely upon his own uncorroborated confession where (1) there was proof that the cause of a third person's death was ingestion of cocaine and heroin, (2) heroin was found in the bathroom of the residence in which that person died, and the syringes and spoons found at the scene tested positive for both heroin and cocaine, and (3) a witness testified that although she knew that the third person had taken drugs in the past, he had not done so during the year that she had been living with him, that she had never seen him use syringes like the ones found at the scene, that she saw the defendant produce the needles which were used to inject the drugs, and that a black bag which was found at the scene and which contained two syringes and other drug paraphernalia did not belong to the third person. Lofthouse v. Commonwealth, 13 S.W.3d 236, 2000 Ky. LEXIS 23 (Ky. 2000).
Habeas corpus petitioner's claim that the Commonwealth was required to corroborate his confession to a minister but failed to do so in accordance with RCr 9.60 was not cognizable on habeas corpus review as such failure did not rise to the level of a federal constitutional violation because nothing in the federal constitution required state courts to apply the rule in question. Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
Trial court did not violate RCr 9.60 by finding a juvenile guilty of first degree sexual abuse solely on the basis of his uncorroborated confession, because the juvenile's confession was properly corroborated by the testimony of the victim's father. W.D.B. v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 346 (Ky. Ct. App. 2006), aff'd, 246 S.W.3d 448, 2007 Ky. LEXIS 241 (Ky. 2007).
Defendant was properly committed to the Kentucky Department of Juvenile Justice as a juvenile sexual offender under KRS 635.510 for violating KRS 510.110 and KRS 510.010(7) as the Commonwealth's proof corroborated defendant's confession as to the time of the crime, the persons present, and the place, as required by RCr 9.60. W.D.B. v. Commonwealth, 246 S.W.3d 448, 2007 Ky. LEXIS 241 (Ky. 2007), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 403 (Ky. Mar. 20, 2008).
Other than defendant's confession, there was evidence that defendant engaged in anal sex with the victim while she was unconscious and physically helpless, including testimony from the medical examiner that the victim was significantly intoxicated, which would have impeded her ability to resist while being strangled; the other proof, in conjunction with defendant's confession, was sufficient to establish first-degree sodomy. Bond v. Commonwealth, 453 S.W.3d 729, 2015 Ky. LEXIS 6 (Ky. 2015).
3. Confessions.
A confession is a voluntary statement made by a person charged with the commission of a crime or misdemeanor, communicated to another person, wherein he acknowledges himself to be guilty of the act charged and discloses the circumstances of the act or the share and participation which he had in it while an admission is a statement of an accused which does not directly involve an acknowledgment of guilt or a criminal intent. Sargent v. Commonwealth, 263 Ky. 429, 92 S.W.2d 770, 1936 Ky. LEXIS 199 (Ky. 1936); Hedger v. Commonwealth, 294 Ky. 731, 172 S.W.2d 560, 1943 Ky. LEXIS 519 (Ky. 1943); Whack v. Commonwealth, 316 S.W.2d 856, 1958 Ky. LEXIS 64 (Ky. 1958) (decided under prior law).
A confession is a voluntary statement made by a person charged with the commission of a crime, communicated to another person, wherein the facts acknowledged by him indicate criminal culpability on his part and disclose the circumstances of the act or the share and participation which he had in it. Dolan v. Commonwealth, 468 S.W.2d 277, 1971 Ky. LEXIS 328 (Ky. 1971).
4. — Involuntary.
In a trial for breaking and entering the alleged confession of the accused was inadmissible in evidence under circumstances which showed that the confession was not freely or voluntarily made, even though the accused denied making the confession but objected to its admission on grounds that it was involuntarily made. Hager v. Commonwealth, 300 Ky. 585, 189 S.W.2d 867, 1945 Ky. LEXIS 606 (Ky. 1945) (decided under prior law).
The entire circumstances following the arrest and leading up to the time of the alleged confession must be taken into consideration in determining the admissibility of the confession and where the confession was obtained only after officers admittedly plied the accused with questions and after he claimed that he was knocked down and beaten up, although denied by the officers, his confession was inadmissible. Hager v. Commonwealth, 300 Ky. 585, 189 S.W.2d 867, 1945 Ky. LEXIS 606 (Ky. 1945) (decided under prior law).
The character of an alleged confession goes deeper than the mere procedural formality in determining its admissibility since the evidence is first offered and objection interposed, whereafter the court retires from the jury and hears evidence as a basis of determining its admissibility, and then returns to the jury for its admission, giving added weight to the character of the testimony and requiring the trial court to scrutinize it carefully before allowing it to be introduced. Hager v. Commonwealth, 300 Ky. 585, 189 S.W.2d 867, 1945 Ky. LEXIS 606 (Ky. 1945) (decided under prior law).
The modern judicial tendency is to refuse to admit confessions when there is any reasonable ground to believe that they were induced by hope or fear. Hager v. Commonwealth, 300 Ky. 585, 189 S.W.2d 867, 1945 Ky. LEXIS 606 (Ky. 1945) (decided under prior law).
5. — Statements Not Constituting.
Statements of the defendants did not amount to a confession, though against their interest and utterly inconsistent with their innocence and an instruction under statute providing that confession alone made out of court will not warrant conviction was not necessary and would have been prejudicial error. Sargent v. Commonwealth, 263 Ky. 429, 92 S.W.2d 770, 1936 Ky. LEXIS 199 (Ky. 1936) (decided under prior law).
An instruction as to the necessity of other proof to warrant a conviction where an alleged confession is not made in open court is not necessary where there is a mere admission made by defendant not embodying a confession or admission of his guilt, but steadfastly denying it. Hedger v. Commonwealth, 294 Ky. 731, 172 S.W.2d 560, 1943 Ky. LEXIS 519 (Ky. 1943) (decided under prior law).
In prosecution for uttering a forged check the court did not err in failing to give an instruction as to the necessity of other proof to warrant a conviction where other proof was introduced by the commonwealth and the statements amounted only to guilty admissions on the part of the defendant and did not constitute a confession as employed in the code section. Hedger v. Commonwealth, 294 Ky. 731, 172 S.W.2d 560, 1943 Ky. LEXIS 519 (Ky. 1943) (decided under prior law).
Statements of defendant made before any charge was made against her were merely admissions against interest and no instruction was necessary under statute providing that confessions of defendant made out of court would not warrant a conviction unless there was other proof that the offense was committed. Adams v. Commonwealth, 313 Ky. 298, 231 S.W.2d 55, 1950 Ky. LEXIS 879 (Ky. 1950) (decided under prior law).
Statements given by soldier to military criminal investigators did not amount to a confession within purview of anti-sweating act and it necessarily followed that since statements did not constitute a confession the statute was not applicable which required other proof that offense was committed where defendant's confession was not made in open court. Whack v. Commonwealth, 316 S.W.2d 856, 1958 Ky. LEXIS 64 (Ky. 1958) (decided under prior law).
Where defendant admitted to the prosecuting witnesses that he took the property but he never admitted any of the other elements of the crime of grand larceny and the additional facts had to be proven by other witnesses, defendant's statement to the prosecuting witnesses was no more than a voluntary admission of a pertinent fact and not an admission of guilt entitling defendant to an instruction under corroboration of confession statute. Hammer v. Commonwealth, 332 S.W.2d 267, 1959 Ky. LEXIS 16 (Ky. 1959) (decided under prior law).
Where the defendant did not confess guilt of any charge and at most made an admission that a pistol in his possession fired the fatal shot, his statements were not confessions requiring corroboration. Dolan v. Commonwealth, 468 S.W.2d 277, 1971 Ky. LEXIS 328 (Ky. 1971).
6. Instructions.
Where the corpus delicti is not conclusively proved, except by a confession by the accused, a specific instruction should be given under statute that a confession of a defendant unless made in open court will not warrant a conviction unless accompanied with other proof that such an offense was committed. Gilliam v. Commonwealth, 263 Ky. 342, 92 S.W.2d 346, 1936 Ky. LEXIS 173 (Ky. 1936) (decided under prior law).
An instruction that the jury could not convict the defendant on his confession or statements to the police officer “unless such statements, if made, are corroborated by other evidence tending to connect the defendant with the commission of the offense, and the corroboration is not sufficient if it merely shows that the offense was committed and the circumstances thereof” was erroneous under statute providing “a confession of a defendant, unless made in open court, will not warrant a conviction, unless accompanied with other proof that such an offense was committed.” Williams v. Commonwealth, 306 Ky. 225, 206 S.W.2d 922, 1947 Ky. LEXIS 986 (Ky. 1947) (decided under prior law).
Rule 9.64.  Dismissal of indictment.
Text
The attorney for the Commonwealth, with the permission of the court, may dismiss the indictment, information, complaint or uniform citation prior to the swearing of the jury or, in a non-jury case, prior to the swearing of the first witness.
History
(Amended June 12, 1981, effective September 1, 1981.)
Annotations

Opinions of Attorney General. A magistrate has no authority to dismiss a valid warrant, information or complaint charging a public offense, even at the instance of the complaining witness, if the attorney for the Commonwealth objects. OAG 65-403.
Since it is an offense when a person fails to obey a citation for a violation of any of the boating laws contained in KRS chapter 235 and since a judge may only properly dismiss a complaint before trial on motion of the Commonwealth, a county judge (now county judge/executor) could not properly refuse a warrant when a complaint is presented that a person refused to obey a citation issued under KRS 235.315. OAG 76-667.
If the county attorney or one of his assistants makes a motion to dismiss or strike several speeding citations which were issued due to radar, on the grounds that the officer who issued the citations had not been trained in the use of radar, the judge of the court could exercise his sound discretion and approve such dismissals. OAG 83-174.
Cited:  Workman v. Commonwealth, 580 S.W.2d 206, 1979 Ky. LEXIS 241 (Ky. 1979); Commonwealth v. Simmons, 753 S.W.2d 872, 1988 Ky. App. LEXIS 26 (Ky. Ct. App. 1988); Skinner v. Commonwealth, 864 S.W.2d 290, 1993 Ky. LEXIS 149 (Ky. 1993).
NOTES TO DECISIONS

 	1. 	Permission of Court.
 	2. 	Right to Dismiss.
 	3. 	Dismissal over Protest.
 	4. 	Agreement to Dismiss.
1. Permission of Court.
It was not prejudicial error to fail to strike counts of murder indictment alleging prior convictions when prosecuting officer moved for dismissal of the counts where court instructed jury to consider the murder charge only and sustained objection to cross-examination of defendant as to number of times he had been convicted. Canter v. Commonwealth, 274 Ky. 508, 119 S.W.2d 864, 1938 Ky. LEXIS 310 (Ky. 1938) (decided under prior law).
Although pursuant to RCr 9.64 the Commonwealth, with the permission of the trial court, could dismiss the indictment, information, complaint, or uniform citation prior to the swearing of the jury or, in a non-jury case, prior to the swearing of the first witness, it was not the province of a trial judge to evaluate evidence in advance in order to decide whether a trial should be held; the proper time for such an evaluation was upon motion for a directed verdict. Commonwealth v. Isham, 98 S.W.3d 59, 2003 Ky. LEXIS 19 (Ky. 2003).
Commonwealth attorneys cannot dismiss an indictment without permission of a court, and will be permitted to do so only upon reasons deemed sufficient by the court; this necessarily vests in the circuit judge the right and duty to exercise a discretion in sustaining or overruling such a motion. Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
Trial judge's approval of a plea bargain that would have amended portions of a murder indictment and dismissed other portions of it was required and did not violate the doctrine of separation of powers; the judge did not abuse his discretion or act outside of his authority when he refused to accept the plea bargain because it was too lenient. Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
Defendant was not entitled to amend the dismissal without prejudice of the charge against defendant to a dismissal with prejudice of the charge because it was not within the province of the circuit court, under RCr P. 9.64, Ky. Const. §§ 27 and 28, and KRS 505.030, to grant defendant's request. Gibson v. State, 291 S.W.3d 686, 2009 Ky. LEXIS 155 (Ky. 2009), rehearing denied, Gibson v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 389 (Ky. Oct. 1, 2009).
2. Right to Dismiss.
In reinstating a complaint for terroristic threatening that had been dismissed by the trial court (District Court), the Kentucky Supreme Court stated that under RCr 3.13 only the Commonwealth had the ability, with the permission of the trial court, to dismiss a complaint against a defendant; however, where the Commonwealth did not seek a dismissal of the complaint, then the District Court simply lacked the authority to dismiss the complaint prior to trial; consequently, such dismissal was an abuse of discretion on the part of the District Court; the proper time to determine whether a defendant's alleged statements constitute terroristic threatening was only after a trial on the merits had been held. Commonwealth v. Isham, 98 S.W.3d 59, 2003 Ky. LEXIS 19 (Ky. 2003).
Order granting defendant's motion to dismiss a charge of persistent felony offender was error because, although the PFO indictment was handed down after the Commonwealth moved to continue the trial on other charges, there was no evidence of prosecutorial misconduct and the delay in bringing the PFO count did not prejudice the defense; the very nature of a PFO charge involved the status of the offender and the length of the punishment, not a separate or independent criminal offense. Likewise, because a PFO charge was a status offense, defendant was subject to retrial without violating double jeopardy. Commonwealth v. Hill, 228 S.W.3d 15, 2007 Ky. App. LEXIS 176 (Ky. Ct. App. 2007).
Dismissal of an indictment pursuant to RCr 9.64 is without prejudice; dismissal with prejudice provided pursuant to CR 41.01 is not proper since CR 41.01 is not applicable to criminal cases. Gibson v. Commonwealth, — S.W.3d —, 2007 Ky. App. LEXIS 178 (Ky. Ct. App. 2007), aff'd, 291 S.W.3d 686, 2009 Ky. LEXIS 155 (Ky. 2009).
Where the court dismissed the DUI charges without prejudice after the officer failed to appear for two pretrial conferences, the trial court erred, because under RCr 9.64, only the Commonwealth had the authority to dismiss a criminal complaint before trial; the trial court could only dismiss via a directed verdict following a trial. Commonwealth v. Gonzalez, 237 S.W.3d 575, 2007 Ky. App. LEXIS 373 (Ky. Ct. App. 2007).
3. Dismissal over Protest.
The trial court was without power to dismiss indictment for bribery on motion of the county attorney over the protest of the Commonwealth's attorney. Commonwealth v. Huddleston, 283 Ky. 465, 141 S.W.2d 867, 1940 Ky. LEXIS 354 (Ky. 1940) (decided under prior law).
4. Agreement to Dismiss.
Where defendant was indicted on two separate and distinct charges of murder and pleaded guilty to one under an agreement with Commonwealth's attorney to dismiss the other, the attorney for the Commonwealth or his successor in office could have reinstated the charge under another indictment but if defendant had been put on trial and convicted under a third indictment for the charge, executive clemency should have been granted as the courts were without power to right the great injustice done defendant. Commonwealth v. Smith, 244 S.W.2d 724, 1951 Ky. LEXIS 1230 (Ky. 1951) (decided under prior law).
Defendant's counsel had repeatedly demanded by oral and written motion that he receive a speedy trial, and after a year of imprisonment and several trial date changes, upon the prosecution's motion to dismiss, the defendant agreed and thereby forfeited his day in court; therefore by again indicting defendant for the charge previously dismissed with prejudice, the Commonwealth reneged on the agreement upon which defendant had detrimentally relied, and the prosecution was estopped from any further prosecution of defendant. Shaffer v. Morgan, 815 S.W.2d 402, 1991 Ky. LEXIS 145 (Ky. 1991) (decided under prior law).
Rule 9.66.  Sequestration of jurors.
Text
Whether the jurors in any case shall be sequestered shall be within the discretion of the court, except that in the trial of a felony charge, after the case is submitted for their verdict, they shall be sequestered unless otherwise agreed by the parties with approval of the court.
History
(Amended February 6, 1975, effective July 1, 1975.)
Annotations

Cited:  Smith v. Commonwealth, 734 S.W.2d 437, 1987 Ky. LEXIS 200 (Ky. 1987).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Agreement of Parties.
 	3. 	Discretion of Court.
 	4. 	Reassembling to Correct Verdict.
 	5. 	Separation by Sex.
 	6. 	Outsider.
 	7. 	Eliminated Juror.
 	8. 	Separation.
 		9. 	— Prior to Acceptance.
 	10. 	Crimes Punishable by Death or Life Imprisonment.
 		11. 	— Agreement of Parties.
 		12. 	— Prejudicial.
 		13. 	— Nonprejudicial.
 	14. 	Crimes Not Punishable by Death or Life Imprisonment.
 		15. 	— Agreement of Parties.
 		16. 	— Separation.
 		17. 	— — Prior to Submission.
 		18. 	— — After Submission.
 	19. 	Opportunity for Improper Influence.
 	20. 	Waiver.
1. In General.
This rule does not require that jurors be sequestered between the guilt and penalty phases of the trial. Sequestration is required only after a felony case has been submitted to a jury for its verdict. Bowling v. Commonwealth, 873 S.W.2d 175, 1993 Ky. LEXIS 127 (Ky. 1993), cert. denied, Bowling v. Kentucky, 513 U.S. 862, 115 S. Ct. 176, 130 L. Ed. 2d 112, 1994 U.S. LEXIS 6204, 63 U.S.L.W. 3262 (1994).
The rule does not require that each juror must remain constantly in the presence of the others; a mere temporary separation of the jury is not grounds for reversal if it appears that no definite prejudice resulted and there was no opportunity to tamper with the jurors. Gabow v. Commonwealth, 34 S.W.3d 63, 2000 Ky. LEXIS 136 (Ky. 2000), cert. denied, Gabow v. Kentucky, 534 U.S. 832, 122 S. Ct. 80, 151 L. Ed. 2d 43, 2001 U.S. LEXIS 5753, 70 U.S.L.W. 3235 (2001).
Where the jury foreman left the jury room to deliver the jury's verdict to the judge personally, but was turned away by the judge's secretary and returned to the jury room, and where the jury soon after delivered the verdict in the court room, there was no evidence that the juror received any outside influence during deliberations, so the juror's brief trip out of the jury room did not constitute a violation of RCr 9.66. Combs v. Commonwealth, 193 S.W.3d 267, 2006 Ky. LEXIS 105 (Ky. 2006), withdrawn by publisher,  198 S.W.3d 574, 2006 Ky. LEXIS 252 (Ky. 2006).
2. Agreement of Parties.
The right to have jury guarded in capital case is one that can be waived and where defendant's counsel consented to the separation of the jury during the trial there was a completed waiver of the right to have the jury guarded. Iles v. Commonwealth, 399 S.W.2d 296, 1966 Ky. LEXIS 456 (Ky. 1966), cert. denied, 384 U.S. 993, 86 S. Ct. 1900, 16 L. Ed. 2d 1009, 1966 U.S. LEXIS 1398 (1966).
Where the record contained a written agreement of the Commonwealth's attorney and counsel for the defendant authorizing separation of the jury, the separation was proper. Collins v. Commonwealth, 433 S.W.2d 663, 1968 Ky. LEXIS 290 (Ky. 1968).
Where defense attorney was asked in jury's presence if he would allow them to separate and he agreed, the method of obtaining agreement did not constitute prejudicial error where defendant did not receive a life or death sentence and defendant failed to move immediately for a mistrial. Hatton v. Commonwealth, 444 S.W.2d 731, 1969 Ky. LEXIS 221 (Ky. 1969).
3. Discretion of Court.
Under conflicting proof it could not reasonably be said by Court of Appeals that the jury had separated and impropriety had resulted for it was within the discretion of the trial court to grant or refuse to grant motion for a new trial on that ground. Pennington v. Commonwealth, 371 S.W.2d 478, 1963 Ky. LEXIS 96 (Ky. 1963).
In prosecution for maliciously shooting and wounding with intent to kill, where judge failed to have the jury guarded over the objection of the defendant, the matter was within the discretion of the court and did not constitute error. Daniels v. Commonwealth, 404 S.W.2d 446, 1966 Ky. LEXIS 294 (Ky. 1966).
Where the defendant moved for a new trial upon learning of improper jury supervision and the Commonwealth failed to show clearly that no opportunity was afforded for the exercise of improper influence, the trial court abused its discretionary right in the refusing of a new trial. Hudson v. Commonwealth, 449 S.W.2d 218, 1969 Ky. LEXIS 32 (Ky. 1969).
Crime charged and not the punishment rendered controls discretion of a trial judge in permitting a jury to separate. Baker v. Commonwealth, 483 S.W.2d 134, 1972 Ky. LEXIS 175 (Ky. 1972).
Where the defendant alleged that a juror violated the sequestering order but submitted no evidence of such violation and did not raise the contention until he filed a motion for new trial some five days after the conclusion of the first trial, the trial judge did not err in denying the claim of error. Davidson v. Commonwealth, 555 S.W.2d 269, 1977 Ky. LEXIS 506 (Ky. 1977).
The trial court in a prosecution for rape committed reversible error when it refused to sequester the jury after they began deliberating the defendant's guilt or innocence, particularly in light of the fact that the defendant's counsel had moved to have the jury sequestered after the first day of trial and then at the end of the trial when the jury was deliberating. McIntyre v. Commonwealth, 671 S.W.2d 775, 1984 Ky. App. LEXIS 496 (Ky. Ct. App. 1984).
The sequestering of a jury in a felony trial is mandatory. McIntyre v. Commonwealth, 671 S.W.2d 775, 1984 Ky. App. LEXIS 496 (Ky. Ct. App. 1984).
RCr 9.66 did not require sequestration of the jurors during the thirty-six hour period between the return of the guilty verdict and the commencement of the penalty phase proceedings. It was within the trial court's discretion not to sequester the jury; neither party requested sequestration. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
4. Reassembling to Correct Verdict.
Where accused was convicted of housebreaking and jury presented a verdict fixing punishment at life (instead of maximum 10 years) and rendered no verdict on habitual criminal charge, jury could be reassembled after dismissal and separation to correct the verdict. Curry v. Commonwealth, 406 S.W.2d 733, 1966 Ky. LEXIS 216 (Ky. 1966).
5. Separation by Sex.
The provision that male members of the jury may be separated from the female members and each sex kept together in charge of an officer of like sex is primarily intended to apply where it is necessary to protect the jury from improper influence during overnight recess or where circumstances require this protection. Sherley v. Commonwealth, 387 S.W.2d 284, 1965 Ky. LEXIS 460 (Ky. 1965).
There was no need for a female bailiff or even a timely objection when such bailiff was not supplied where the trial was completed in one day and the jurors were never separated from one another but were allowed an hour for lunch during which time they were in charge of a male deputy sheriff. Sherley v. Commonwealth, 387 S.W.2d 284, 1965 Ky. LEXIS 460 (Ky. 1965).
6. Outsider.
If one of the jurors is for some reason eliminated after being sequestered with the others he does not have to be regarded as an outsider. Pennington v. Commonwealth, 455 S.W.2d 530, 1970 Ky. LEXIS 249 (Ky. 1970).
7. Eliminated Juror.
If one of the jurors is for some reason eliminated after being sequestered with the others he does not have to be regarded as an outsider. Pennington v. Commonwealth, 455 S.W.2d 530, 1970 Ky. LEXIS 249 (Ky. 1970).
8. Separation.
On trial of offenses which might be punished capitally or by life imprisonment jurors, after they were accepted, were not permitted to separate, but on trial of other felonies, such as prosecution for maliciously shooting and wounding with intention of killing, the jurors, before case was submitted to them, might be permitted to separate in discretion of court, and in those trials it was only after case was submitted that jurors were required to be kept together in charge of officers. Vaughn v. Commonwealth, 255 S.W.2d 613, 1953 Ky. LEXIS 668 (Ky. 1953) (decided under prior law).
9. — Prior to Acceptance.
It is only after jurors are accepted that they are not to be permitted to separate hence fact that six men tentatively accepted for jury service, but subject to challenge, while under guard, visited home of great-aunt of deceased and one of them, who was later accepted as a juror, in absence of guard and the other prospective jurors was permitted to go into kitchen and talk with the great-aunt was not cause for reversal of murder conviction. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
10. Crimes Punishable by Death or Life Imprisonment.
11. — Agreement of Parties.
In prosecution for murder punishable by death, it was improper for the court, in the presence of the jury, to put counsel in the position of having to agree or object to separation of the jury by asking them at the conclusion of defendant's testimony whether they agreed that jury might separate. Anderson v. Commonwealth, 302 Ky. 275, 194 S.W.2d 530, 1946 Ky. LEXIS 658 (Ky. 1946) (decided under prior law).
Whether jury might be permitted to separate in capital case was a matter which finally addressed itself to discretion of trial judge, whose approval of separation was required by statute even though counsel agreed to separation. Anderson v. Commonwealth, 302 Ky. 275, 194 S.W.2d 530, 1946 Ky. LEXIS 658 (Ky. 1946) (decided under prior law).
Court's request during trial for murder, a capital offense, that counsel agree to a separation of jury made at the judge's bench and not in the hearing of the jury was not reversible error. Tunget v. Commonwealth, 303 Ky. 834, 198 S.W.2d 785, 1946 Ky. LEXIS 917 (Ky. 1946), cert. denied, 331 U.S. 833, 67 S. Ct. 1514, 91 L. Ed. 1847, 1947 U.S. LEXIS 2228 (1947) (decided under prior law).
It was reversible error for the trial court to request the attorneys in the presence of the jury for an agreement for a separation of jury during trial of capital offense. Tunget v. Commonwealth, 303 Ky. 834, 198 S.W.2d 785, 1946 Ky. LEXIS 917 (Ky. 1946), cert. denied, 331 U.S. 833, 67 S. Ct. 1514, 91 L. Ed. 1847, 1947 U.S. LEXIS 2228 (1947) (decided under prior law).
It was reversible error for the trial court in prosecution for assault with an offensive weapon with intent to rob to ask counsel for defendant in the presence of the jury if he objected to separation of the jury during the lunch hour. Morton v. Commonwealth, 284 S.W.2d 670, 1955 Ky. LEXIS 36 (Ky. 1955) (decided under prior law).
12. — Prejudicial.
In prosecution for murder, it was prejudicial error for the court, prior to the final acceptance and swearing of the jury, but after nine jurors had been accepted by both Commonwealth and defendant, to permit the jurors to separate without the consent of defendant or his counsel. Metts v. Commonwealth, 361 S.W.2d 653, 1962 Ky. LEXIS 247 (Ky. 1962) (decided under prior law).
13. — Nonprejudicial.
Where juror in murder prosecution, in passing from place where the jurors were kept to the place of trial in custody of the sheriff, merely greeted someone while in full view of the other jurors and in the immediate presence of a number of them there was a substantial compliance with the requirements of the code and there was no separation of jury which would require a new trial. Murphy v. Commonwealth, 263 Ky. 347, 92 S.W.2d 342, 1936 Ky. LEXIS 172 (Ky. 1936) (decided under prior law).
In prosecution for murder, where there was only a temporary separation of the jury and all the facts and circumstances indicated there was no communication by outsiders or any tampering with the jury, the separation was not prejudicial. Bowman v. Commonwealth, 284 Ky. 103, 143 S.W.2d 1051, 1940 Ky. LEXIS 447 (Ky. 1940) (decided under prior law).
In a rape prosecution the brief separation of one of the jury from the rest was not prejudicial to defendant's substantial rights where, while the jury was having a brief recess, a juror stepped out into the hall and conversed with his wife for three or four minutes, in the presence of sheriff and deputy, concerning purchases for their grocery store. Burnam v. Commonwealth, 289 Ky. 312, 158 S.W.2d 131, 1941 Ky. LEXIS 26 (Ky. 1941) (decided under prior law).
Separation of jury in murder trial, when one of its members walked along in front and entered a restaurant while the others stopped for their picture to be taken, was but momentary where one of the 11 immediately went after the stray and brought him back to join the others, and such action was not in violation of the code against separation of jurors since the juror at all times remained within the view of the sheriff and the other jurors and there was no effort made to communicate with third persons concerning the case under trial. Trent v. Commonwealth, 292 Ky. 735, 166 S.W.2d 1002, 1942 Ky. LEXIS 122 (Ky. 1942) (decided under prior law).
Where on the first day of murder trial, Commonwealth and defendant accepted seven persons as jurors and tentatively selected three other persons for jury service and after court had adjourned for the night the seven accepted jurors and the three prospective jurors, while accompanied by guard, attended church service, traveling in two automobiles owned by members of the jury and the guard rode in the second automobile which closely followed the other to and from the service and no one talked to jurors about case, there was not a separation of the jury which would require reversal of conviction. Minix v. Commonwealth, 249 S.W.2d 48, 1952 Ky. LEXIS 794 (Ky. 1952) (decided under prior law).
Requirement of code section that jury be kept together during trial of offense punishable by life imprisonment or death was not violated where two jurors entered well-lighted building to purchase playing cards while other jurors and guard remained outside in full view through glass front nor when one juror became separated in an empty restaurant. Howard v. Commonwealth, 255 S.W.2d 629, 1953 Ky. LEXIS 675 (Ky. 1953) (decided under prior law).
In prosecution for rape, evidence that two jurors entered rest room for a minute or so but that the rest room door was in full view of the sheriff and others and that at no time did anyone make any contact with the two jurors while they were absent from the main group was insufficient to show separation of jurors which would require discharge of the jury. Devine v. Commonwealth, 258 S.W.2d 717, 1953 Ky. LEXIS 881 (Ky. 1953) (decided under prior law).
There was no improper separation of the jury in murder trial where jurors were kept overnight on the third floor of a hotel in six separate rooms and affidavits showed an absolute impossibility for any contact between members of the jury and other persons. Hendrickson v. Commonwealth, 259 S.W.2d 1, 1953 Ky. LEXIS 899 (Ky. 1953) (decided under prior law).
Defendant convicted of murder and sentenced to death could not claim on appeal that separation of jury was reversible error where one juror became separated from the remaining panel during lunch hour after the court had instructed jury to remain together in the custody of the two deputy sheriffs with whom the remaining panel stayed even though separated juror did not talk with anyone about the case since defendant waived his right to have the jury remain together when upon learning of the facts, he failed to object and said he felt the juror was reliable and that he would proceed with the trial. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
The trial court in prosecution for murder did not abuse its discretion in rejecting defendant's claim, which was supported by three affidavits, that the jury had separated and that juror was guilty of misconduct because while jury was leaving the courtroom under guard to obtain its evening meal, juror walked unguarded to the rear of the courtroom to obtain his hat and while he was about 90 feet away from the other jurors had a short conversation with two unidentified men, but the juror, in a counter-affidavit, stated that he was accompanied by one of the bailiffs when he went to get his hat and that he did not talk with anyone on that occasion and the two bailiffs assigned to guard the jury stated in their affidavits that the jury had not improperly separated. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
Where the proof is conflicting upon the question of misconduct of a juror, the granting or refusal of a new trial rests largely in the sound discretion of the trial judge, and his decision will not be disturbed unless it clearly appears to be in error. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
In prosecution for rape, an oral request made by a woman juror to the wife of county attorney that the juror's husband be notified that she would be late getting home as she was serving on a jury did not constitute prejudicial error where counsel for defendant did not then move for a discharge of the jury and a continuance of the case but took his chances upon the trial, although it would have been better practice for the juror to have communicated her wishes in the matter to the trial judge. Dobbs v. Commonwealth, 329 S.W.2d 206, 1959 Ky. LEXIS 152 (Ky. 1959) (decided under prior law).
Where there was a sharp issue presented by conflicting affidavits concerning whether the jury separated during trial for rape, and in view of fact that credibility of witnesses was the determining factor, trial court did not abuse its discretion in finding there had been no improper separation of the jury. Dobbs v. Commonwealth, 329 S.W.2d 206, 1959 Ky. LEXIS 152 (Ky. 1959) (decided under prior law).
It was not erroneous to permit sworn jurors to make telephone calls to their homes relating to arrangements for clothing and toilet articles where the calls were made in the presence of all the jurors and of the deputy sheriff. Anderson v. Commonwealth, 353 S.W.2d 381, 1961 Ky. LEXIS 8 (Ky. 1961), cert. denied, Anderson v. Kentucky, 369 U.S. 829, 82 S. Ct. 847, 7 L. Ed. 2d 795, 1962 U.S. LEXIS 1582 (1962), cert. denied, Anderson v. Kentucky, 369 U.S. 863, 82 S. Ct. 953, 8 L. Ed. 2d 20, 1962 U.S. LEXIS 1418 (1962) (decided under prior law).
In trial for voluntary manslaughter where jury consisted of eight men and five women, and the men occupied four adjoining but not connecting rooms on second floor of hotel and their guard's room was next to their rooms and the men held keys to their rooms and could lock and unlock their doors as they pleased, and women jurors had four adjoining but not connecting rooms on first floor and their guard who stayed with one of the jurors stayed awake all night and they also held keys to their rooms and guards made affidavits that so far as they knew no one talked to jurors at any time during night and affidavits of hotel employes disclosed that no telephone calls were received by any juror during the night and that they did not see or hear any visitors to any room occupied by any juror and each juror filed an affidavit that none of them communicated with any outsider during the overnight stay, there was no sufficient opportunity for any improper influence to be brought to bear upon any of jury and there was no improper separation of jurors. Sizemore v. Commonwealth, 357 S.W.2d 322, 1962 Ky. LEXIS 119 (Ky. 1962) (decided under prior law).
Telephone calls by jurors concerning their needs relative to overnight stay did not constitute improper separation of jury in murder trial where deputy sheriff heard what jurors said and the jurors did not discuss the case. Smith v. Commonwealth, 366 S.W.2d 902, 1962 Ky. LEXIS 5 (Ky. 1962) (decided under prior law).
14. Crimes Not Punishable by Death or Life Imprisonment.
15. — Agreement of Parties.
It is improper for trial court in presence of jury to put defense counsel in the position of having to agree or object to separation of jury during trial of an offense punishable by death or imprisonment for life but where defendant was convicted of voluntary manslaughter, a felony during the trial of which a separation could have been granted without agreement, the request for such an agreement in the presence of the jury did not constitute prejudicial error. Joseph v. Commonwealth, 303 Ky. 712, 199 S.W.2d 135, 1947 Ky. LEXIS 545 (Ky. 1947) (decided under prior law).
In prosecution for murder where defendant was convicted of voluntary manslaughter, a crime during trial of which a jury might be permitted to separate without agreement of attorneys, it was not prejudicial error for the presiding judge to call the attorney for the Commonwealth and the attorney for the accused to the bench, which was out of hearing of the jury, and ask if they would agree to a separation of the jury during noon recess to which they both agreed. Stodghill v. Commonwealth, 305 Ky. 451, 204 S.W.2d 570, 1947 Ky. LEXIS 830 (Ky. 1947) (decided under prior law).
In prosecution for armed robbery, while it was improper to inquire of counsel in presence of jury whether they had any objection to jurors separating during noon recess, it was not reversible error in view of the fact the conviction was only for robbery and the punishment fixed at 10 years in prison. Fulton v. Commonwealth, 294 S.W.2d 89, 1956 Ky. LEXIS 115 (Ky. 1956) (decided under prior law).
16. — Separation.
17. — — Prior to Submission.
The fact that the court, during a trial for arson, permitted a juror to separate from that body and under guard to visit his sick father did not constitute grounds for reversal of conviction. Benge v. Commonwealth, 296 Ky. 82, 176 S.W.2d 131, 1943 Ky. LEXIS 108 (Ky. 1943) (decided under prior law).
Where defendant was convicted of manslaughter and sentenced to five years, refusal of court to discharge jury was not erroneous where one of the jurors left the jury box and went to the clerk's office near the courtroom and to the toilet and talked to no one except to ask the clerk for a drink of water and no objection was made at the time of the alleged departure of the juror from the box but was first called to the court's attention on motion for a new trial. Lewis v. Commonwealth, 312 Ky. 191, 226 S.W.2d 934, 1950 Ky. LEXIS 615 (Ky. 1950) (decided under prior law).
In prosecution for homicide with conviction of voluntary manslaughter and a sentence of five years, defendant should have moved seasonably at the time of the separation of the jury, which was before submission of the case to the jury, by objecting and moving to discharge the jury. Burkhart v. Commonwealth, 312 Ky. 555, 228 S.W.2d 451, 1950 Ky. LEXIS 702 (Ky. 1950) (decided under prior law).
In prosecution for voluntary manslaughter, a felony which was not punishable by death or life imprisonment, it was not obligatory under the code for the court to keep the jurors together prior to submission of the case to the jury and no prejudice resulted from proof of separation without agreement of attorneys. Burkhart v. Commonwealth, 312 Ky. 555, 228 S.W.2d 451, 1950 Ky. LEXIS 702 (Ky. 1950) (decided under prior law).
In trial where defendant was convicted of manslaughter and sentenced to five years, it was not reversible error for one of the jurors to step apart from other jurors to converse with his wife, in the presence of deputy sheriff and within hearing of counsel for defense, or for another juror, under direction of trial judge, and in company of deputy sheriff to go from courtroom to another floor of courthouse to present claim for unemployment insurance, all of which took place during the trial but prior to submission of the case to the jury, where affidavits showed no one talked to the separated jurors about the case during the period of separation. Burkhart v. Commonwealth, 312 Ky. 555, 228 S.W.2d 451, 1950 Ky. LEXIS 702 (Ky. 1950) (decided under prior law).
In prosecution for voluntary manslaughter where defendant was sentenced to 10 years and jury was permitted to go to rest room under guard and 10 of jurors returned to the box before it was discovered that two members were absent but they appeared after a momentary delay and there was no showing or claim of any misconduct on part of any member of jury, the separation of jury was not grounds for reversal. Marcum v. Commonwealth, 256 S.W.2d 22, 1953 Ky. LEXIS 711 (Ky. 1953) (decided under prior law).
Separation of jury prior to submission is in discretion of court in other than capital cases or where punishment is life imprisonment. Fulton v. Commonwealth, 294 S.W.2d 89, 1956 Ky. LEXIS 115 (Ky. 1956) (decided under prior law).
In prosecution for selling whiskey in local option territory defendant could not contend that it was reversible error, in absence of objection at the time, to permit juror near end of trial, during short recess and before jury had been instructed, to leave courtroom to have a telephone conversation in regard to obtaining veterinarian for sick cow on his farm. Harris v. Commonwealth, 315 S.W.2d 630, 1958 Ky. LEXIS 333 (Ky. 1958) (decided under prior law).
On affidavits of two persons stating that during a recess or intermission they saw a witness for prosecution who was wife of chief prosecuting witness and another woman go into the jury room along with some jurors but the affiants did not know what they talked about or whether they discussed the case, it was not error to refuse to grant a new trial since the affidavits did not show that the door was ever closed or that either of the women talked to any juror or said anything to each other or anyone else in the hearing of any juror or that the public was generally barred from the room at the time or that the officer in charge was not present. Wade v. Commonwealth, 334 S.W.2d 901, 1958 Ky. LEXIS 2 (Ky. 1958), cert. denied, Wade v. Kentucky, 364 U.S. 847, 81 S. Ct. 90, 5 L. Ed. 2d 71, 1960 U.S. LEXIS 680 (1960) (decided under prior law).
18. — — After Submission.
In prosecution for chicken stealing, a felony, it was prejudicial error to permit jury to separate for the night after the case had been submitted and after jury had deliberated on it where defendant had made timely objection. Nelson v. Commonwealth, 264 Ky. 47, 94 S.W.2d 29, 1936 Ky. LEXIS 266 (Ky. 1936) (decided under prior law).
Where after case had been submitted, the jury returned to the court a statement indorsed on the back of the instructions, signed by one of its members, that they could not agree and the jury was permitted to separate and mingle with the crowd in the courthouse but were thereafter reassembled and found the defendant guilty, although defendant moved to set aside the swearing of the jury and continue the case which the court overruled, the conviction was reversible. York v. Commonwealth, 285 Ky. 492, 148 S.W.2d 337, 1941 Ky. LEXIS 409 (Ky. 1941) (decided under prior law).
When a case had been finally submitted to the jury the 13th juror could not be substituted since a 13th juror could not go to the jury room with the jury while they were deliberating and he would necessarily be separated from the other jurors, which in itself, was sufficient to prevent him thereafter from being a legal member of the jury. Woods v. Commonwealth, 287 Ky. 312, 152 S.W.2d 997, 1941 Ky. LEXIS 545 (Ky. 1941) (decided under prior law).
Where defendant was convicted of manslaughter and sentenced to 10 years, the temporary separation of three members of jury from rest of jury on separate occasions during trial to go to the rest room was not prejudicial to defendant, where they were thoroughly examined concerning what they did and what, if anything, was said to them by anybody during their absence and their sworn testimony established that nothing improper occurred. Baker v. Commonwealth, 305 Ky. 88, 202 S.W.2d 1010, 1947 Ky. LEXIS 765 (Ky. 1947) (decided under prior law).
In trial for carnal knowledge, where 11 jurors remained together in courthouse yard while bailiff took remaining juror across street to bank to cash check, but bailiff and juror were never out of sight of other members, and no outsider approached or communicated with the 11 or had opportunity to do so, and no member was guilty of misconduct, there was substantial compliance with the orders of the court that jurors be kept together and there was no separation prejudicial to defendant. McDaniel v. Commonwealth, 308 Ky. 132, 213 S.W.2d 1007, 1948 Ky. LEXIS 881 (Ky. 1948) (decided under prior law).
Prosecution for wilfully and maliciously shooting and wounding another with intent to kill was not a case in which jury was required to be kept together during course of trial, but charge being a felony the law required that jury be kept together in charge of officers after the case had been submitted for verdict. Hubbard v. Commonwealth, 310 Ky. 283, 220 S.W.2d 582, 1949 Ky. LEXIS 904 (Ky. 1949) (decided under prior law).
There was a separation of jury requiring reversal of judgment of conviction for voluntary manslaughter, where, in a restaurant, one of the jurors was permitted to leave the rest of the jury in company of sheriff to make a telephone call which was not heard by the sheriff, although the sheriff had all the jurors under surveillance, and the Commonwealth did not show any exercise of improper influence. Wells v. Commonwealth, 313 Ky. 371, 231 S.W.2d 30, 1950 Ky. LEXIS 870 (Ky. 1950) (decided under prior law).
Although juror left jury room for less than one minute to ask trial judge what effect trial would have upon the prosecution of two accomplices who had been indicted with defendant for arson but severed by a motion to severance, the separation of the juror from other members of jury was harmless. Burton v. Commonwealth, 250 S.W.2d 1013, 1952 Ky. LEXIS 895 (Ky. 1952) (decided under prior law).
Where defendant was indicted for murder and convicted of voluntary manslaughter and sentenced to 21 years, in absence of showing of any improper conduct on the part of any member of the jury, it was not grounds for granting a new trial for jury's bailiff to permit two members of jury to stop and purchase tobacco at a restaurant while several other members of jury proceeded to courthouse to seek cover from the rain. Swanger v. Commonwealth, 255 S.W.2d 38, 1953 Ky. LEXIS 636 (Ky. 1953) (decided under prior law).
In prosecution for homicide, there was an improper separation of the jury requiring reversal of conviction for voluntary manslaughter where jurors were bedded down doubly in rooms that did not even adjoin and doors to the rooms remained open during the whole night so that jurors were free to come and go as they pleased without passing the bed of the officer in charge and any outsider could have had ready access to any of the jurors. Nicholas v. Commonwealth, 286 S.W.2d 542, 1956 Ky. LEXIS 423 (Ky. 1956) (decided under prior law).
That foreman merely stepped outside the jury room a few feet after case in prosecution for maliciously cutting and wounding with intent to kill had been submitted and asked deputy sheriff who had the jury in charge to inquire of judge whether defendant could be given a sentence of less than life imprisonment under one of the instructions did not show an actual separation occurred and was harmless where defendant failed to show that what took place was prejudicial to him. Lewis v. Commonwealth, 318 S.W.2d 857, 1958 Ky. LEXIS 151 (Ky. 1958) (decided under prior law).
In trial for manslaughter, there was nothing improper in members of the jury being near other people in a temporary room while they assisted the deputy sheriff in obtaining chairs for the jury room. Roark v. Commonwealth, 321 S.W.2d 783, 1959 Ky. LEXIS 288 (Ky. 1959) (decided under prior law).
19. Opportunity for Improper Influence.
In absence of agreement or waiver on the part of defendant, where a separation of jury occurred it was incumbent on the Commonwealth to show clearly that no opportunity had been afforded for exercise of improper influence on juror who had separated from the remaining members of panel or that absence was a mere momentary absence. Gay v. Commonwealth, 303 Ky. 572, 198 S.W.2d 308, 1946 Ky. LEXIS 902 (Ky. 1946) (decided under prior law).
Where Commonwealth failed to meet the burden imposed upon it to show that no opportunity had been afforded for exercise of improper influence on juror who separated from remaining members of the panel or that it was a mere momentary absence, the trial court erred in overruling defendant's motion for a new trial. Gay v. Commonwealth, 303 Ky. 572, 198 S.W.2d 308, 1946 Ky. LEXIS 902 (Ky. 1946) (decided under prior law).
Violation of separation of jurors statute by three jurors who on separate occasions absented themselves from rest of jury during trial to go to the toilet imposed on Commonwealth burden of showing that no opportunity had been afforded for exercise of improper influence on those members of the jury separated from the rest of the panel. Baker v. Commonwealth, 305 Ky. 88, 202 S.W.2d 1010, 1947 Ky. LEXIS 765 (Ky. 1947) (decided under prior law).
In case of separation of jury burden falls upon Commonwealth to show that separation gave no opportunity for exercise of improper influence. Adams v. Commonwealth, 310 Ky. 506, 221 S.W.2d 81, 1949 Ky. LEXIS 963 (Ky. 1949) (decided under prior law).
In prosecution for wilful murder resulting in conviction and sentence to life imprisonment, where after Commonwealth had presented substantially all its evidence the jury was placed in charge of a deputy sheriff and as the jury was returning to courthouse one of the jurors got ahead of the others and mingled for over five minutes with a crowd of 250 to 300 persons, even though he was acquainted with jury procedure and juror's duties, and the deputy sheriff left the other jurors unattended while he went to look for the separated juror, although there was no evidence that anyone spoke to the separated juror or to other members of jury during separation, it was obvious that ample opportunity existed for improper influence to have been exercised upon the jury in violation of code and judgment of conviction was reversible. Adams v. Commonwealth, 310 Ky. 506, 221 S.W.2d 81, 1949 Ky. LEXIS 963 (Ky. 1949) (decided under prior law).
Questions that related to manner in which separations of jury occurred, duration of time of separations and other circumstances had to be considered in light of facts that attended each case but generally a prejudicial error had been committed where there had been sufficient opportunity afforded for exercise of improper influence on one or more jurors. Adams v. Commonwealth, 310 Ky. 506, 221 S.W.2d 81, 1949 Ky. LEXIS 963 (Ky. 1949) (decided under prior law).
A prejudicial error has been committed in cases of jury separation where there has been sufficient opportunity afforded for exercise of improper influence on one or more jurors and Commonwealth fails to sustain the burden of proof by showing that there was no exercise of improper influence. Wells v. Commonwealth, 313 Ky. 371, 231 S.W.2d 30, 1950 Ky. LEXIS 870 (Ky. 1950) (decided under prior law).
The court will not grant a new trial on ground of temporary withdrawal of a juror from immediate presence of his fellow jurors, or guard, unless it is shown that something improper occurred. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
In absence of sufficient proof to show there was no opportunity afforded for the exercise of improper influence during separation of jury, it was reversible error for deputy sheriff in charge of jurors to place jurors in their rooms which they could unlock from the inside at any time and to retire to another room and lock himself in for the night. McElfresh v. Commonwealth, 243 S.W.2d 497, 1951 Ky. LEXIS 1139 (Ky. 1951) (decided under prior law).
The affidavits of the jurors alone are not sufficient proof that there was no opportunity afforded for the exercise of improper influence during a jury separation since it is difficult to conceive of a juror of the character who would submit to outside influence doing other than denying the act upon subsequent examination. McElfresh v. Commonwealth, 243 S.W.2d 497, 1951 Ky. LEXIS 1139 (Ky. 1951) (decided under prior law).
One relying upon violation of provisions of code requiring jury to be kept together during trial of offenses which are punishable by either life imprisonment or death should point out some fact or facts from which it might be inferred that protection intended by requirement was violated. Minix v. Commonwealth, 249 S.W.2d 48, 1952 Ky. LEXIS 794 (Ky. 1952) (decided under prior law).
In prosecution for murder, an opportunity to exercise improper influence was presented which required reversal of conviction where four of the six women on the jury were left unguarded for approximately 15 minutes while the guard accompanied the other two women across the street and when one of the women made a phone call in absence of guard. Hamilton v. Commonwealth, 285 S.W.2d 156, 1955 Ky. LEXIS 66 (Ky. 1955) (decided under prior law).
In prosecution for offense punishable by life imprisonment or death, the burden is upon the Commonwealth to show that no opportunity for the exercise of improper influence of jury existed, and a mere showing that no improper influence took place will not prevent a reversal where the opportunity itself has been shown. Hamilton v. Commonwealth, 285 S.W.2d 156, 1955 Ky. LEXIS 66 (Ky. 1955) (decided under prior law).
The usual rule made it incumbent upon the Commonwealth to show clearly that no opportunity had been afforded for exercise of improper influence on juror who had separated from remaining members of the panel, but this rule did not apply where separation was by agreement or had been waived by defendant. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
Much reliance had to be placed upon integrity of jurors, and even where there was a temporary withdrawal of a juror from immediate presence of his fellow jurors or the guard, unless it was shown that something improper occurred, court would not grant a new trial on that ground. Roark v. Commonwealth, 321 S.W.2d 783, 1959 Ky. LEXIS 288 (Ky. 1959) (decided under prior law).
Generally it was incumbent on Commonwealth to show clearly that no opportunity was afforded for exercise of improper influence on juror who had been separated from remaining members of panel. Smith v. Commonwealth, 366 S.W.2d 902, 1962 Ky. LEXIS 5 (Ky. 1962) (decided under prior law).
20. Waiver.
The question of separation of jurors must be raised during the trial or it is waived. Elliott v. Kentucky, 45 F. Supp. 902, 1942 U.S. Dist. LEXIS 2668 (D. Ky. 1942) (decided under prior law).
Where defendant had no opportunity to except earlier, the separation of juror from the remaining members of panel could be raised for first time in motion for new trial. Gay v. Commonwealth, 303 Ky. 572, 198 S.W.2d 308, 1946 Ky. LEXIS 902 (Ky. 1946) (decided under prior law).
An accused having a knowledge of a separation waives his right to have jury kept together by failing at the time to object to the separation, but, where defendant expressly objected to separation after case had been submitted to the jury, action of trial court in effect overruling the objection by ignoring it entitled defendant to another trial conducted in conformance with the law. Hubbard v. Commonwealth, 310 Ky. 283, 220 S.W.2d 582, 1949 Ky. LEXIS 904 (Ky. 1949) (decided under prior law).
Defendant's complaint that there was an improper separation of the jury during trial for maliciously shooting and wounding his former wife with intent to kill when the trial court permitted jury to separate and go to their homes at night after properly admonishing them as to their duties, was too late when it was raised for first time in his motion and grounds for a new trial. Vaughn v. Commonwealth, 255 S.W.2d 613, 1953 Ky. LEXIS 668 (Ky. 1953) (decided under prior law).
The right of defendant to have the jury kept together during trial is statutory, not constitutional, which may be waived by a failure to object. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
Rule 9.68.  Oath of officers in charge of jury.
Text
When the jury is kept together in charge of officers, the officers must be sworn to keep the jurors together, and to suffer no person to speak to, or communicate with, them on any subject connected with the trial, and not to do so themselves.
Annotations

NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Failure to Give Oath.
 	3. 	Communication.
1. Purpose.
The obvious purpose of this section and RCr 9.70 is to  safeguard the integrity of the jury in criminal cases. Mason v. Commonwealth, 463 S.W.2d 930, 1971 Ky. LEXIS 597 (Ky. 1971).
2. Failure to Give Oath.
Although the officers in charge of the jury were not administered the oath prior to the noon recess, where it manifestly appeared that the integrity of the jury had been preserved, no substantial right of the defendant was violated by the failure to give the oath. Mason v. Commonwealth, 463 S.W.2d 930, 1971 Ky. LEXIS 597 (Ky. 1971).
Failure to administer the oath to the officer having charge of the jury is not reversible error where the officer actually performs his duties. Cole v. Commonwealth, 553 S.W.2d 468, 1977 Ky. LEXIS 475 (Ky. 1977).
3. Communication.
It was not improper for deputy sheriff who was on guard to ask the jury from the open door and in the presence and under the direction of the court whether they preferred to continue their deliberations or go to a hotel for the night or for the court to overrule defendant's motion to have the official stenographer report these conversations. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Where jury had been in jury room only a very short time, had not begun deliberation and had not chosen foreman when deputy sheriff entered jury room and stated that he wanted to get some coats and hats and he took them out and then almost immediately returned and got more coats and hats and he said nothing whatever about the case and the jurors did not discuss the case with the deputy sheriff, the court properly overruled motion to discharge jury. Harris v. Commonwealth, 315 S.W.2d 630, 1958 Ky. LEXIS 333 (Ky. 1958) (decided under prior law).
Motion for new trial on ground deputy sheriff entered the jury room for a few minutes was properly denied where at conclusion of trial, court directed deputy sheriff to prepare room for jury's service and it was necessary to move chairs from main courtroom into small room for use by jury, and deputy sheriff along with some of the jurors moved a number of chairs to the jury room and the deputy propped open the only window for ventilation but deputy stated that he had said nothing to jurors and they had said nothing to him. Roark v. Commonwealth, 321 S.W.2d 783, 1959 Ky. LEXIS 288 (Ky. 1959) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Oath to Officers to Keep Jury Together, Form 19.07.
Rule 9.70.  Admonition to jury.
Text
The jurors, whether permitted to separate or kept in charge of officers, must be admonished by the court that it is their duty not to permit anyone to speak to, or communicate with, them on any subject connected with the trial, and that all attempts to do so should be immediately reported by them to the court, and that they should not converse among themselves on any subject connected with the trial, nor form, nor express any opinion thereon, until the cause be finally submitted to them. This admonition must be given or referred to by the court at each adjournment.
Annotations

Cited:  Delay v. Commonwealth, 560 S.W.2d 823, 1977 Ky. App. LEXIS 884 (Ky. Ct. App. 1977); Garland v. Commonwealth, 127 S.W.3d 529, 2003 Ky. LEXIS 233 (Ky. 2003).
NOTES TO DECISIONS

 	1. 	Applicability.
 	2. 	Construction.
 	3. 	Purpose.
 	4. 	Matters Unconnected with Case.
 	5. 	Failure to Admonish.
 	6. 	Waiver.
 	7. 	Substantial Compliance.
 	8. 	Dismissal of Juror.
 	9. 	Knowledge of Case.
 	10. 	Subject Foreign to Case.
 	11. 	Opportunity to Disregard.
 	12. 	Admonishment by Reference.
1. Applicability.
Trial court did not abuse its discretion in failing to admonish jury pool to avoid media coverage; RCr 9.70 did not apply to the jury pool. The admonitions required by the rule applied only after the jury had been selected and sworn to try the case. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
2. Construction.
This rule does not require that a juror be mute during a recess but only places upon him the duty not to permit anyone to speak to or communicate with him on any subject connected with the trial. Woodford v. Commonwealth, 388 S.W.2d 371, 1965 Ky. LEXIS 426 (Ky. 1965).
3. Purpose.
The obvious purpose of this section and RCr 9.70 is to  safeguard the integrity of the jury in criminal cases. Mason v. Commonwealth, 463 S.W.2d 930, 1971 Ky. LEXIS 597 (Ky. 1971).
4. Matters Unconnected with Case.
There was no violation of the admonition given by the court under this rule where juror talked with a third person about a fire he had in his store and nothing was said about the trial of the defendant. Woodford v. Commonwealth, 388 S.W.2d 371, 1965 Ky. LEXIS 426 (Ky. 1965).
5. Failure to Admonish.
In absence of any showing that jury did in fact conduct itself contrary to the mandate of the admonition, the inadvertent failure of trial court to admonish six tentatively qualified jurors as prescribed by this rule at the recess at the conclusion of the second day of the trial, although error, was not reversible error, where the admonition was given to the members of the tentative panel at least once before the evening adjournment of court on the second day of the trial and throughout the course of the trial the judge had carefully admonished the jury at each recess. Schweinefuss v. Commonwealth, 395 S.W.2d 370, 1965 Ky. LEXIS 143 (Ky. 1965), overruled in part, St. Clair v. Commonwealth, 140 S.W.3d 510, 2004 Ky. LEXIS 44 (Ky. 2004).
Kentucky's distinction between admonitions and instructions is not the sort of firmly established and regularly followed state practice that can prevent implementation of federal constitutional rights; accordingly, where defense counsel requested that an “admonition”, rather than an instruction, be given to the jury that no emphasis should be placed on defendant's failure to testify, defendant adequately invoked his federal rights and trial court erred in denying the request. James v. Kentucky, 466 U.S. 341, 104 S. Ct. 1830, 80 L. Ed. 2d 346, 1984 U.S. LEXIS 61 (1984), rehearing denied, 467 U.S. 1268, 104 S. Ct. 3565, 82 L. Ed. 2d 866, 1984 U.S. LEXIS 2771 (1984).
The failure of the court to admonish the jury on one occasion, pursuant to this rule, was not reversible error in light of the four admonitions, the last of which was given only ten minutes before discharging the jury for the evening, and the failure to object. Commonwealth v. Messex, 736 S.W.2d 341, 1987 Ky. LEXIS 242 (Ky. 1987).
Trial court erred by not giving an admonition since the Commonwealth's factual assertions were not based on evidence in the record; however, the misrepresentations were not of such character or magnitude that defendant was denied a fair trial; thus, the motion for a mistrial was properly denied. Rankin v. Commonwealth, 265 S.W.3d 227, 2007 Ky. App. LEXIS 341 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2008 Ky. LEXIS 647 (Ky. Oct. 15, 2008).
6. Waiver.
In murder prosecution, where after the case was submitted to the jury and while the jurors were being served in a restaurant one of the jurors asked one of the prosecuting attorneys if all jurors had to agree before making a verdict and the prosecuting attorney told the juror all questions concerning the case should be addressed to the court and when court convened the prosecuting attorney informed the court and the opposing counsel of the occurrence but defendant made no motion to discharge the jury, defendant waived his right to take advantage of the error. Marcum v. Commonwealth, 256 S.W.2d 22, 1953 Ky. LEXIS 711 (Ky. 1953) (decided under prior law).
Although court failed to admonish jury not to converse with anyone, such fact would not be considered on appeal if the question was not raised at the trial. Spencer v. Commonwealth, 467 S.W.2d 128, 1971 Ky. LEXIS 354 (Ky. 1971).
Trial court did not err in overruling defendant's motion for mistrial because a mistrial was not the appropriate remedy; rather, the appropriate remedy, if defendant had asked for it, would have been an admonition to the jury. However, an admonition was never requested and thus, any claim that defendant was prejudiced by the lack thereof was waived. Coulthard v. Commonwealth, 230 S.W.3d 572, 2007 Ky. LEXIS 161 (Ky. 2007).
7. Substantial Compliance.
In order to constitute reversible error there must have been shown some act, or such a clear violation of the court's admonition, as would under the circumstances constitute error. Anderson v. Commonwealth, 291 Ky. 727, 166 S.W.2d 30, 1942 Ky. LEXIS 333 (Ky. 1942) (decided under prior law).
Code provisions that required that members of a jury be kept together during trial of offenses which could be punished capitally or by life imprisonment and those that concerned duty of jurors not to discuss case among themselves or permit anyone else to communicate with or speak to them on any subject connected with the trial were liberally construed and a substantial compliance with statutes was sufficient unless facts or circumstances were disclosed which indicated in some degree, that a juror had been approached or opportunity afforded for influencing him. Howard v. Commonwealth, 255 S.W.2d 629, 1953 Ky. LEXIS 675 (Ky. 1953) (decided under prior law).
In prosecution for maliciously shooting and wounding another with intent to kill, statement of juror to deputy sheriff that the evidence “looks pretty bad” did not indicate any bias since the testimony of the first witnesses showed it to be a “pretty bad” case and statement of juror that “I am liable to give this fellow, Newsome, a good stinging” did not indicate a settled opinion and concerned a possibility which did not occur in view of verdict of two years when the maximum was 21 years hence no substantial rights of defendant were prejudiced by juror's statements. Newsome v. Commonwealth, 311 S.W.2d 572, 1958 Ky. LEXIS 213 (Ky. 1958) (decided under prior law).
Where at the end of the first day of the trial the court admonished the jury not to discuss the facts in the case among themselves or with anyone and that he would rather they wouldn't read the newspaper accounts of the trial, motion to discharge the jury made the next morning was correctly overruled since the examination of the jurors showed that, although five jurors had seen the headlines or defendant's picture, none of the jurors had read the article and they were all unaware of the pendency of two other charges of abortion against defendant. Richardson v. Commonwealth, 312 S.W.2d 470, 1958 Ky. LEXIS 230 (Ky. 1958) (decided under prior law).
Absent some showing that a juror has been improperly approached, or that an opportunity for influencing a jury has occurred, substantial compliance with rules such as this section will suffice. Cosby v. Commonwealth, 451 S.W.2d 653, 1970 Ky. LEXIS 413 (Ky. 1970).
Where the jury foreman stated the jury members had talked among themselves and wished to stay that day to complete the case, no prejudicial error was committed by such discussion among the jurors. Cosby v. Commonwealth, 451 S.W.2d 653, 1970 Ky. LEXIS 413 (Ky. 1970).
Where the jury foreman started to converse with a prosecution witness but was stopped by the jailer before she could do so, there was no violation of the statutes and no error. Wright v. Commonwealth, 455 S.W.2d 561, 1970 Ky. LEXIS 261 (Ky. 1970).
Where there was no showing that juror had been improperly approached or that there had been an opportunity to influence a juror, substantial compliance with this rule would be sufficient. Leigh v. Commonwealth, 481 S.W.2d 75, 1972 Ky. LEXIS 225 (Ky. 1972).
In the absence of some showing of misconduct, substantial compliance with this rule will suffice. Commonwealth v. Messex, 736 S.W.2d 341, 1987 Ky. LEXIS 242 (Ky. 1987).
Jury request for a sample of the defendant's signature at the close of evidence did not violate their oath under RCr 9.70 because the jurors stated that there had been no discussion about the case. Thus, the trial court did not abuse its discretion in denying a request for a mistrial. Woodard v. Commonwealth, 219 S.W.3d 723, 2007 Ky. LEXIS 91 (Ky. 2007).
8. Dismissal of Juror.
Where the trial court received unsolicited evidence that one of the jurors in a murder prosecution had briefly discussed the case, specifically discussing her ability to assess the death penalty, with fellow schoolteachers on one occasion and with members of her family on another, the trial court properly exercised its discretion and dismissed the juror on the appearance of impropriety and on her violation of the admonition not to permit persons to discuss the case with her. McQueen v. Commonwealth, 669 S.W.2d 519, 1984 Ky. LEXIS 210 (Ky. 1984), cert. denied, McQueen v. Kentucky, 469 U.S. 893, 105 S. Ct. 269, 83 L. Ed. 2d 205, 1984 U.S. LEXIS 380 (1984).
Because the record amply demonstrated that the reason juror was dismissed from defendant's capital murder trial was because she admitted that she was present when conversations about the case took place and never honored her admonition to report these matters to the judge and not because of her opposition to the death penalty, defendant's constitutional rights were not violated by her dismissal. McQueen v. Scroggy, 99 F.3d 1302, 1996 U.S. App. LEXIS 28677 (6th Cir. 1996), cert. denied, McQueen v. Parker, 520 U.S. 1257, 117 S. Ct. 2422, 138 L. Ed. 2d 185, 1997 U.S. LEXIS 3496, 65 U.S.L.W. 3798 (1997).
9. Knowledge of Case.
Although jurors sworn to try a case clearly must not communicate with anyone else regarding any subjects connected with that trial, members of a jury panel from which the petit jury is chosen certainly do not live in a vacuum, and they cannot be expected always to be devoid of any knowledge of any case upon which they might be selected to sit. Jones v. Commonwealth, 737 S.W.2d 466, 1987 Ky. App. LEXIS 574 (Ky. Ct. App. 1987).
10. Subject Foreign to Case.
It was not reversible error to allow someone to speak to a juror on a subject foreign to the trial in the presence and hearing of the officer or officers in charge of the jury. Burkhart v. Commonwealth, 312 Ky. 555, 228 S.W.2d 451, 1950 Ky. LEXIS 702 (Ky. 1950) (decided under prior law).
11. Opportunity to Disregard.
That jury had opportunity to disregard the admonition of the court was not prejudicial error where it was not pointed out wherein they did so, either by separation or conversation with others or among themselves, or received evidence outside the portals of the court. Anderson v. Commonwealth, 291 Ky. 727, 166 S.W.2d 30, 1942 Ky. LEXIS 333 (Ky. 1942) (decided under prior law).
12. Admonishment by Reference.
It was not error for a trial court to admonish an empanelled jury by reference, as permitted by RCr 9.70. While Rule  9.70 required an admonition at each adjournment, numerous, detailed admonitions that were given throughout the course of the lengthy trial substantially complied with the rule; any error was undoubtedly harmless. Fields v. Commonwealth, 274 S.W.3d 375, 2008 Ky. LEXIS 259 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 732 (Ky. Feb. 19, 2009), cert. denied, Fields v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7564 (U.S. Oct. 20, 2009), overruled in part, Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), overruled in part, Childers v. Commonwealth, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Admonition to Jury, Form 19.14.
Rule 9.72.  Jury to take exhibits.
Text
Upon retiring for deliberation the jury may take all papers and other things received as evidence in the case. The jurors shall be permitted to take into the jury room during their deliberations any notes they may have made during the course of the trial, but upon request of either party the jury shall be admonished that the notes made by jurors shall not be given any more weight in deliberation than the memory of other jurors. (Amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
NOTES TO DECISIONS

 	1. 	Confession.
 	2. 	Indictment.
 	3. 	Incriminating Letter of Defendant.
 	4. 	Video and Audio Recordings.
 	5. 	Documents from Another Case.
 	6. 	Irrelevant Evidence.
 	7. 	Jurors' Notes.
 	8. 	Improperly Allowed Materials
1. Confession.
A mere assertion by counsel for defendant in his brief that jury took defendant's confession with them to their room, where record did not indicate that such was done or anything upon which to base the assertion, was not reversible error. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956).
2. Indictment.
Except in unusual cases the indictment has no place in the hands of the jury and should not be permitted in the jury room. Richardson v. Commonwealth, 483 S.W.2d 105, 1972 Ky. LEXIS 164 (Ky. 1972).
3. Incriminating Letter of Defendant.
RCr 9.72 gave the trial court the discretion to send to the jury during its deliberation an incriminating letter written by defendant that had been properly authenticated and admitted into evidence. Johnson v. Commonwealth, 134 S.W.3d 563, 2004 Ky. LEXIS 110 (Ky. 2004).
4. Video and Audio Recordings.
Trial court improperly permitted the jury to review a witness's videotaped statement to a detective privately in the deliberation room; however, the error was harmless because the statement was properly admitted as a trial exhibit and could not be characterized as inaccurate. Videotaped testimonial witness statements that are properly admitted into evidence as trial exhibits may not be reviewed in the privacy of the jury room; this must occur in the courtroom. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
Trial court did not abuse its discretion during defendant's trial for first-degree trafficking in allowing a jury to review the video and audio recording of the actual drug transaction in the jury deliberation room because the recording fell within the realm of non-testimonial evidence; because items such as the recording are real life replays of the central event in question, they are similar to photographic evidence and the same rules should apply. Springfield v. Commonwealth, 410 S.W.3d 589, 2013 Ky. LEXIS 410 (Ky. 2013).
5. Documents from Another Case.
Where in submitting the case to the jury the court inadvertently permitted jury to take certain documents from companion case into jury room but after a few minutes had elapsed the court discovered the error, recalled the jury and properly resubmitted the case to it and affidavits of jurors showed they had not discovered the mistake and defendant did not move to discharge the jury nor make any objection to the irregular procedure, the court did not err in resubmitting the case to the jury. Shirley v. Commonwealth, 378 S.W.2d 816, 1964 Ky. LEXIS 216 (Ky. 1964) (decided under prior law).
6. Irrelevant Evidence.
Trial court erroneously permitted the jury to take a pawn shop record with them into deliberations which contained evidence indicating that defendant had pawned jewelry taken from a burglarized residence, but also contained a receipt showing an unrelated pawn ticket, despite the fact that upon defendant's objection, the complained of portion was not actually redacted and was allowed to go back with the jury. Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008).
7. Jurors' Notes.
Trial court did not err by allowing the jury to use their notes during deliberations because it was expressly permitted under RCr P. 9.72. Barnett v. Commonwealth, 317 S.W.3d 49,  2010 Ky. LEXIS 118 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 229 (Ky. Aug. 26, 2010).
Harper v. Commonwealth is overruled to the extent that it conflicts with the plain wording of RCr P. 9.72. Barnett v. Commonwealth, 317 S.W.3d 49,  2010 Ky. LEXIS 118 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 229 (Ky. Aug. 26, 2010).
Although a trial court erred in prohibiting jurors from taking their notes into the jury room for deliberations, the error was not reversible because no manifest injustice resulted, as the trial was short and the jury heard the testimony of seven witnesses over three and a half hours. Before reading the jury instructions, the trial judge clarified that the court would replay any witness's testimony at the jury's request, to aid in its deliberation in case of lapses of memory, but the jury did not request to rehear any testimony and returned the verdict in approximately one hour and fifteen minutes. McCleery v. Commonwealth, 410 S.W.3d 597, 2013 Ky. LEXIS 407 (Ky. 2013).
8. Improperly Allowed Materials
Because there was only the possibility that jurors might have become aware of the original charges underlying defendant's prior convictions if they looked at during deliberations the final judgments that had been introduced into evidence as documentary exhibits, the error could not be regarded as palpable; the circumstances strongly suggested that the maximum sentence for defendant's enhanced first-degree trafficking conviction resulted from the nature of the instant particular conviction in combination with his several prior convictions for drug-related crimes, rather than the jury's awareness of the dismissed or amended charges underlying his criminal past. Martin v. Commonwealth, 409 S.W.3d 340,  2013 Ky. LEXIS 398 (Ky. 2013).
Defendant's conviction was not reversed when the jury inadvertently received two exhibits which had not been admitted because (1) the jury did not see one exhibit, (2) only one juror briefly saw the other exhibit, (3) nothing showed the exhibits affected the jury's deliberations, (4) the exhibits were defense exhibits, and (5) sufficient other admissible evidence of defendant's guilt was presented. Mayse v. Commonwealth, 422 S.W.3d 223, 2013 Ky. LEXIS 457 (Ky. 2013).
Court erred by allowing the jury to take the prosecutor's laptop into the deliberation room with them to listen to the audio recording of a drug deal because defendant objected, and the Commonwealth acknowledged that it was unsure what other information was on the laptop, and that the jury might have been able to access inadmissible evidence. Allowing the jury to take the prosecutor's laptop into the deliberation room with unfettered access to the laptop's files, as well as possible internet connection, was an abuse of the trial court's discretion. Wright v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 45 (Ky. Ct. App. 2013).
Rule 9.74.  Information after case submitted.
Text
No information requested by the jury or any juror after the jury has retired for deliberation shall be given except in open court in the presence of the defendant (unless the defendant is being tried in absentia) and the entire jury, and in the presence of or after reasonable notice to counsel for the parties.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations

Cited:  Garland v. Commonwealth, 127 S.W.3d 529, 2003 Ky. LEXIS 233 (Ky. 2003).
NOTES TO DECISIONS

 	1. 	Oral Explanation of Instructions.
 	2. 	Restatement of Request.
 	3. 	Meeting with Juror.
 	4. 	Audiotapes.
 	5. 	Video Recording.
 	6. 	Less Than Entire Jury.
 	7. 	Presence of or Notice to Counsel.
 	8. 	Entry of Judge into Jury Room.
 	9. 	Point of Law Not Involved in Case.
 	10. 	Point of Law at Issue.
 	11. 	Presence of defendant.
1. Oral Explanation of Instructions.
Where the judge gave the jury written instructions without explanation before the jury retired to deliberate and the jury returned to the courtroom so that a juror could ask a question that made it obvious that the juror did not understand the instructions, the court did not violate the rule by orally explaining the instructions. Ingram v. Commonwealth, 427 S.W.2d 815, 1968 Ky. LEXIS 695 (Ky. 1968).
2. Restatement of Request.
There was no error, although the foreman was permitted to ask a question of the court out of the hearing of the rest of the jury and after the jury had retired for deliberation, where the entire jury was present in open court when the court restated the question and answered it within the hearing of the entire jury. Jump v. Commonwealth, 444 S.W.2d 723, 1969 Ky. LEXIS 218 (Ky. 1969).
3. Meeting with Juror.
The trial judge's meeting with only one juror was not a violation of this rule, which requires that no information requested by the jury shall be given unless it is in open court in the presence of the entire jury, where all counsel agreed to the meeting and waived any objections to it. Skaggs v. Commonwealth, 1985 Ky. LEXIS 304 (Ky. 1985).
4. Audiotapes.
The rule was violated when the jury was allowed to play audiotapes of witness interviews in the privacy of the jury room where (1) the tapes were not played in open court, (2) neither the defendant nor his counsel was present when the tapes were played, and (3) it did not appear that counsel was notified prior to the jury's request for a machine to play the tapes. Mills v. Commonwealth, 44 S.W.3d 366, 2001 Ky. LEXIS 85 (Ky. 2001).
Court erred by allowing the jury to take the prosecutor's laptop into the deliberation room with them to listen to the audio recording of a drug deal because defendant objected, and the Commonwealth acknowledged that it was unsure what other information was on the laptop, and that the jury might have been able to access inadmissible evidence. Allowing the jury to take the prosecutor's laptop into the deliberation room with unfettered access to the laptop's files, as well as possible internet connection, was an abuse of the trial court's discretion. Wright v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 45 (Ky. Ct. App. 2013).
5. Video Recording.
Trial court did not abuse its discretion during defendant's trial for first-degree trafficking in allowing a jury to review the video and audio recording of the actual drug transaction in the jury deliberation room because the recording fell within the realm of non-testimonial evidence; because items such as the recording are real life replays of the central event in question, they are similar to photographic evidence and the same rules should apply. Springfield v. Commonwealth, 410 S.W.3d 589, 2013 Ky. LEXIS 410 (Ky. 2013).
6. Less Than Entire Jury.
In prosecution for seduction under promise of marriage, where during the taking of evidence there was no mention of a baby, but after jury had retired two jurors returned to courtroom and one asked “if that was her baby,” and in response Commonwealth's attorney said “your are not supposed to know anything about baby,” failure to call in entire jury and admonish them to consider only such testimony as had been presented was reversible error. Trent v. Commonwealth, 308 Ky. 640, 215 S.W.2d 555, 1948 Ky. LEXIS 1012 (Ky. 1948) (decided under prior law).
7. Presence of or Notice to Counsel.
Where after the jury had retired there was a disagreement between jurors as to the evidence it constituted reversible error for the court reporter to read part of the testimony of a witness without notice to and in absence of counsel. Lett v. Commonwealth, 284 Ky. 267, 144 S.W.2d 505, 1940 Ky. LEXIS 483 (Ky. 1940) (decided under prior law).
Where jury, sometime after their retirement, requested the court for information as to whether they could fix the penalty in the event they found defendant guilty even though they already had received written instructions which told them that if they found him guilty they should fix his punishment, trial court did not err in giving jury such information in the presence of counsel for both sides and overruling defendant's motion to discharge the jury. Grigsby v. Commonwealth, 299 Ky. 32, 184 S.W.2d 77, 1944 Ky. LEXIS 991 (Ky. 1944) (decided under prior law).
Defendant's first-degree manslaughter, first-degree robbery, and tampering with physical evidence convictions were vacated because the trial court violated RCr 9.74 by answering a jury's request for testimony, and, especially, by telling the jury that one of the crimes'  elements was established, all without defendant or defendant's counsel present. Welch v. Commonwealth, 235 S.W.3d 555, 2007 Ky. LEXIS 200 (Ky. 2007).
Trial counsel was not ineffective for agreeing to waive the requirement that all communication with the jury be in open court in defendant's presence and to have the trial court answer the jury's inquiry in writing because the action saved time and there was no prejudice that could have transformed the jury's guilty verdict into an acquittal. Goins v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 220 (Ky. Ct. App. 2012).
8. Entry of Judge into Jury Room.
The entry of trial judge into jury room without defendant constituted reversible error although the record did not show what transpired while the judge was in the jury room for it was not to be presumed that his entry was without purpose. Byerley v. Commonwealth, 297 Ky. 782, 181 S.W.2d 429, 1944 Ky. LEXIS 825 (Ky. 1944) (decided under prior law).
A presiding judge should never invade the privacy of the jury room while that body is deliberating on its verdict. Smith v. Commonwealth, 321 S.W.2d 786, 1959 Ky. LEXIS 289 (Ky. 1959) (decided under prior law).
Entry of judge into jury room after the jury had been considering the case for over two hours and after one of the jurors came out and informed him the jury was hung constituted prejudicial error. Smith v. Commonwealth, 321 S.W.2d 786, 1959 Ky. LEXIS 289 (Ky. 1959) (decided under prior law).
9. Point of Law Not Involved in Case.
Where after the jury had retired to their room and had considered the case for a while the jury returned to the courtroom and asked if under indictment under habitual criminal act they gave the defendant life would that prevent him being pardoned and the judge answered that it would not prevent pardon, the answer constituted reversible error since the question asked by the jury related to a point of law not involved in the case and the judge should have told them that he had given them the whole law of the case in his instructions and that was all he was allowed to tell them. Houston v. Commonwealth, 270 Ky. 125, 109 S.W.2d 45, 1937 Ky. LEXIS 34 (Ky. 1937) (decided under prior law).
10. Point of Law at Issue.
When a trial court, in response to a deliberating jury's question, said, in effect, that an element of one of the crimes defendant was charged with had been established, this violation of RCr 9.74 was not harmless because it went to the heart of one of the charges. Welch v. Commonwealth, 235 S.W.3d 555, 2007 Ky. LEXIS 200 (Ky. 2007).
Where a jury began deliberating the penalty phase of a defendant's trial for sodomy of a child and asked the court whether the victim of the defendant's prior offense of sexual abuse was a child, the trial court properly exercised its discretion to provide the jury with the elements of the defendant's prior offense which indicated that the victim was a child. Stokes v. Commonwealth, 275 S.W.3d 185, 2008 Ky. LEXIS 321 (Ky. 2008).
While it would have been preferable for a trial court to have included defendant in discussions regarding a jury's requests for additional evidence and for the replaying of a witness's testimony, because defendant's input to the purely legal discussions was not apt to have been of aid either to counsel or to the trial court, defendant's absence from them was harmless. Malone v. Commonwealth, 364 S.W.3d 121, 2012 Ky. LEXIS 52 (Ky. 2012).
11. Presence of defendant.
While the replaying of the testimony of a witness to the jury outside of the presence of defendant was error under RCr P. 9.74, that procedural irregularity did not rise to the level of palpable error under RCr P. 10.26. Mcguire v. Commonwealth, 368 S.W.3d 100, 2012 Ky. LEXIS 97 (Ky. 2012).
Trial court did not commit palpable error or violate due process in replaying of the recorded testimony to the jury outside of the courtroom because defendant failed to establish that there was a substantial possibility that he would not have been convicted had he been present when the jury viewed the witness testimony. Stacy v. Commonwealth, 396 S.W.3d 787, 2013 Ky. LEXIS 41 (Ky. 2013).
Jury's request for video equipment to re-watch a witness's statement to a detective was “information requested by the jury”; thus, defendant and counsel were entitled to be present when the court was formulating and delivered a response, and the review of the videotape should have occurred in open court, not in the privacy of the jury room. The error was harmless. McAtee v. Commonwealth, 413 S.W.3d 608, 2013 Ky. LEXIS 400 (Ky. 2013), rehearing denied, McAtee v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 684 (Ky. Dec. 19, 2013).
Research References.
Kentucky Instructions To Juries (Civil), 5th Ed., General Principles, § 13.08.
Kentucky Instructions To Juries (Criminal), 5th Ed., General Principles, Part 3 Matters of Form and Procedure, § 1.24.
Rule 9.76.  Court open while jury deliberating.
Text
While the jurors are deliberating on their verdict the court shall be deemed open for every purpose connected with the case submitted to the jury until the verdict is returned or the jury is discharged. (Amended June 12, 1981, effective September 1, 1981.)
Annotations

NOTES TO DECISIONS
1. Amending Instructions Prior to Verdict.
Where the trial court furnished the jury with erroneous instructions following the persistent felony offender phase of the trial and the error was discovered before the jury returned to give its verdict, the trial court did not err when it brought the jury out of the jury room to give them amended instructions, ordered the jury not to disclose the verdict it had already reached under the erroneous instructions, and sent them back to the jury room with the amended instructions for further deliberations, since the verdict reached under the erroneous instructions had not been returned in open court. Garner v. Commonwealth, 645 S.W.2d 705, 1983 Ky. LEXIS 216 (Ky. 1983).
Rule 9.78.  Confessions, searches, and witness identification; suppression of evidence. [Deleted.]
Annotations

Comment:
A new version of existing RCr 9.78 is in RCr 8.27.
D. 
VERDICT
Rule 9.82.  Verdict. 
Rule 9.84.  Penalty. 
Rule 9.86.  Limitations on conviction. 
Rule 9.88.  Poll of jury. 
Rule 9.90.  Insanity. 
Rule 9.82.  Verdict.
Text
(1)  The verdict shall be unanimous. It shall be returned by the jury in open court.
(2)  If there are two (2) or more defendants, the jury at any time during its deliberation may return a verdict or verdicts with respect to a defendant or defendants as to whom it has agreed; if the jury cannot agree with respect to all, the defendant or defendants as to whom it does not agree may be tried again.
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Fortune, Criminal Procedure, 73 Ky. L.J. 347 (1984-85).
Cited:  Rice v. Commonwealth, 387 S.W.2d 4, 1965 Ky. LEXIS 452 (Ky. 1965); Miller v. Commonwealth, 77 S.W.3d 566, 2002 Ky. LEXIS 134 (Ky. 2002); Harp v. Commonwealth, 266 S.W.3d 813, 2008 Ky. LEXIS 323 (Ky. 2008).
NOTES TO DECISIONS

 	1. 	Unanimity.
 	2. 	Duration.
 	3. 	Form.
 		4. 	— Failure to Object.
 	5. 	Amending Instructions Prior to Verdict.
 	6. 	Two or More Defendants.
 	7. 	Return of Verdict.
1. Unanimity.
In misdemeanor cases the defendant may waive not only a 12-man jury but unanimity of the jurors in reaching their verdict, provided always that such waiver agreement is entered into understandingly and voluntarily, and provided the Commonwealth agrees and the trial court approves. Ashton v. Commonwealth, 405 S.W.2d 562, 1965 Ky. LEXIS 4 (Ky. 1965), rev'd, Ashton v. Kentucky, 384 U.S. 195, 86 S. Ct. 1407, 16 L. Ed. 2d 469, 1966 U.S. LEXIS 1644 (1966).
An objection on appeal that no written instruction was given requiring the verdict to be unanimous was too late where court orally had told jury that it took all 12 to reach a verdict, no request was made that such instruction be reduced to writing and no request was made for a poll of the jury. Freeman v. Commonwealth, 425 S.W.2d 575, 1967 Ky. LEXIS 15 (Ky. 1967).
The requirement of a unanimous verdict should be included in the written instructions. Bradley v. Commonwealth, 439 S.W.2d 61, 1969 Ky. LEXIS 354 (Ky. 1969), cert. denied, Bradley v. Kentucky, 397 U.S. 974, 90 S. Ct. 1091, 25 L. Ed. 2d 268, 1970 U.S. LEXIS 2635 (1970).
Where the defendant did not until his appeal raise the contention that the court failed to instruct the jury in writing that its verdict must be unanimous, the issue was raised too late to be considered. Bradley v. Commonwealth, 439 S.W.2d 61, 1969 Ky. LEXIS 354 (Ky. 1969), cert. denied, Bradley v. Kentucky, 397 U.S. 974, 90 S. Ct. 1091, 25 L. Ed. 2d 268, 1970 U.S. LEXIS 2635 (1970).
Where trial instructions provided as alternative grounds for a finding of guilt, either that defendant intended to cause serious physical injury or that he wantonly engaged in conduct which created risk of death to victim, and the state of the evidence was such that it would clearly be unreasonable for a juror to believe that defendant's conduct was other than intentional, the conviction for first-degree assault under KRS 508.010 was reversed with instructions for a new trial because it could not be ascertained whether all jurors based their decision on the first theory, which was the only one supported by the evidence; thus the Supreme Court could not say that the verdict was unanimous as required by this rule. Boulder v. Commonwealth, 610 S.W.2d 615, 1980 Ky. LEXIS 288 (Ky. 1980), overruled in part, Jackson v. Commonwealth, 650 S.W.2d 250, 1983 Ky. LEXIS 244 (Ky. 1983), overruled, Dale v. Commonwealth, 715 S.W.2d 227, 1986 Ky. LEXIS 284 (Ky. 1986), overruled in part, Dale v. Commonwealth, 715 S.W.2d 227, 1986 Ky. LEXIS 284 (Ky. 1986), overruled in part as stated, Oro-Jimenez v. Commonwealth, 412 S.W.3d 174,  2013 Ky. LEXIS 459 (Ky. 2013).
Verdict convicting defendant of drug trafficking was not unanimous in violation of Ky. Const., §§ 2, 7, 11 and RCr 9.82(1); because the trial court erroneously instructed the jury regarding intent to manufacture or dispense drugs, where there was insufficient evidence to establish this, it cannot be ascertained from the record that all jurors voted to convict on a theory supported by the evidence, with each element proven beyond a reasonable doubt. Commonwealth v. Whitmore, 92 S.W.3d 76, 2002 Ky. LEXIS 231 (Ky. 2002).
Where defendant claimed he was denied a unanimous verdict by an instruction regarding drug trafficking that included multiple theories, one of which was not supported by the evidence, the claim was not reviewable because it had not been raised below and there was no palpable error under RCr 10.26, the evidence having been more than sufficient to convict him under one of the theories set out in the instruction: possessing cocaine with the intent to sell it. Clay v. Commonwealth, 2007 Ky. App. LEXIS 14 (Ky. Ct. App. 2007), review denied, 2007 Ky. LEXIS 156 (Ky. 2007).
In a prosecution for multiple counts of sexual abuse, rape, and sodomy, defendant was deprived of a unanimous verdict under Ky. Const. § 7 and RCr 9.82 because all of the jury instructions on each offense were verbatim. When the evidence is sufficient to support multiple counts of the same offense, the jury instructions must be tailored to the testimony in order to differentiate each count from the others. Bell v. Commonwealth, 245 S.W.3d 738, 2008 Ky. LEXIS 38 (Ky. 2008), overruled in part, Harp v. Commonwealth, 266 S.W.3d 813, 2008 Ky. LEXIS 323 (Ky. 2008).
Trial court was not required to include any identifying evidentiary detail in instructions in which a defendant was charged with only one count of an offense; defendant was not charged with the same offense multiple times, but rather, he was charged with one count of rape, one count of sodomy, and one count of incest, and the trial court did not err in its instruction to the jury regarding unanimity. Applegate v. Commonwealth, 299 S.W.3d 266, 2009 Ky. LEXIS 244 (Ky. 2009).
Due to error in the jury instruction, it was uncertain whether the jury convicted defendant of Class A felony incest for acts occurring before the amendment of the incest statute, after its amendment but before the victim turned twelve, or after the victim turned twelve. Thus, it could not be said that the jury's verdict was unanimous. Rodriguez v. Commonwealth, 396 S.W.3d 916, 2013 Ky. LEXIS 98 (Ky. 2013).
Defendant's conviction for class A felony incest was reversed because defendant was denied the right to a unanimous verdict, as (1) guilt phase jury instructions did not require the jury to find the victim's age at the time of the crime, so defendant could be convicted, under the instructions given, of class A felony incest when defendant could only be convicted of class C felony incest, due to a statutory amendment, or of class B felony incest, if the crime occurred after the victim turned 12. Rodriguez v. Commonwealth, — S.W.3d —, 2013 Ky. LEXIS 390 (Ky. 2013).
2. Duration.
Since the verdict, five (5) years, rendered regarding the punishment could in no way be reconciled with the judgment of conviction of first-degree assault, and within the shortest time possible (the next day) a motion and grounds for a new trial was filed including the error, which was one of substance, the issue was preserved for consideration by the appellate court and reversal was required. Prince v. Commonwealth, 576 S.W.2d 244, 1978 Ky. App. LEXIS 656 (Ky. Ct. App. 1978).
3. Form.
4. — Failure to Object.
Failure to object to the jury's failure to designate the degree of the offense in its verdict prior to the discharge of the panel coupled with the error's omission as a ground in a motion for a new trial is fatal to preservation for appellate review. Prince v. Commonwealth, 576 S.W.2d 244, 1978 Ky. App. LEXIS 656 (Ky. Ct. App. 1978).
5. Amending Instructions Prior to Verdict.
Where the trial court furnished the jury with erroneous instructions following the persistent felony offender phase of the trial and the error was discovered before the jury returned to give its verdict, the trial court did not err when it brought the jury out of the jury room to give them amended instructions, ordered the jury not to disclose the verdict it had already reached under the erroneous instructions, and sent them back to the jury room with the amended instructions for further deliberations, since the verdict reached under the erroneous instructions had not been returned in open court. Garner v. Commonwealth, 645 S.W.2d 705, 1983 Ky. LEXIS 216 (Ky. 1983).
6. Two or More Defendants.
Where a husband and wife were tried jointly for robbery, the jury could find the husband guilty and the wife not guilty under evidence that the wife stood by a door leading outside while her husband robbed a gas station since it was within province of the jury to say whether or not the evidence was sufficient to convict her. Mixon v. Commonwealth, 282 Ky. 25, 137 S.W.2d 710, 1940 Ky. LEXIS 118 (Ky. 1940) (decided under prior law).
The inability of the jury to reach a verdict as to one defendant does not compromise the verdict as to the other defendant. Macklin v. Ryan, 672 S.W.2d 60, 1984 Ky. LEXIS 255 (Ky. 1984).
7. Return of Verdict.
Where verdict of jury in criminal case was in writing, announced in open court and declared by the jury to be their verdict, it was valid although it was not signed. Turner v. Commonwealth, 209 Ky. 272, 272 S.W. 726, 1925 Ky. LEXIS 480 (Ky. 1925); Tartar v. Commonwealth, 274 Ky. 109, 118 S.W.2d 190, 1938 Ky. LEXIS 237 (Ky. 1938); Wilson v. Commonwealth, 253 S.W.2d 254, 1952 Ky. LEXIS 1075 (Ky. 1952) (decided under prior law).
Judge could not legally direct the jury to change a verdict in substance which had been returned by the jury, if the result was to the prejudice of defendant's substantial rights but he could direct that a verdict returned by the jury be corrected by them as to form or clarification. Jackson v. Commonwealth, 303 Ky. 25, 196 S.W.2d 865, 1946 Ky. LEXIS 777 (Ky. 1946) (decided under prior law).
Neither the court nor Commonwealth's Attorney was authorized to direct a reassembling of jury to change substantially a verdict which had been returned by the jury and which was clear and unequivocal, and rendered following a correct instruction as to the law. Jackson v. Commonwealth, 303 Ky. 25, 196 S.W.2d 865, 1946 Ky. LEXIS 777 (Ky. 1946) (decided under prior law).
Where attorney for the defendant was temporarily absent from the courtroom when the verdict was received, imposing the death penalty, there was a violation of the defendant's constitutional right to effective assistance of counsel at every stage of the proceedings, which violation deprived him of due process and was reversible error. Powell v. Commonwealth, 346 S.W.2d 731, 1961 Ky. LEXIS 327 (Ky. 1961) (decided under prior law).
An incorrect verdict which had been returned by the jury should have been corrected before the jury was discharged, and it was not error for the court to require such correction. Meader v. Commonwealth, 363 S.W.2d 219, 1962 Ky. LEXIS 278 (Ky. 1962) (decided under prior law).
Where jury foreman had signed both guilty and not guilty verdicts, court did not err in requiring jury to retire and return proper verdict. Meader v. Commonwealth, 363 S.W.2d 219, 1962 Ky. LEXIS 278 (Ky. 1962) (decided under prior law).
Rule 9.84.  Penalty.
Text
(1)  When the jury returns a verdict of guilty it shall fix the degree of the offense and the penalty except that the court may fix the penalty (a) in cases where the penalty is fixed by law and (b) in cases where the court is otherwise authorized by law to fix the penalty.
(2)  When the defendant enters a plea of guilty the court may fix the penalty, except that in cases involving offenses punishable by death the defendant may demand that his or her punishment be fixed by the jury.
History
(Amended July 14, 1988, effective January 1, 1989; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cross-References.
Authorized penalties, Penal Code, KRS 532.030.
Kentucky Law Journal.
Moreland, Model Penal Code: Sentencing, Probation and Parole, 57 Ky. L.J. 51 (1968).
Kentucky Law Survey, Fortune, Criminal Procedure, 71 Ky. L.J. 367 (1982-83).
Gillig, Kentucky Post-Conviction Remedies and the Judicial Development of Kentucky Rule of Criminal Procedure 11.42, 83 Ky. L.J. 265 (1994-95).
Opinions of Attorney General. Where the defendant pleads guilty in the absence of agreement between the prosecution and the defendant with the advice of counsel, or a jury determination, the court must render the minimum penalty. OAG 62-541.
Under this section, the judge in the inferior court, where the defendant has pleaded guilty, may, without the intervention of a jury, fix the penalty involving a penalty of a fine or otherwise, anywhere within the limits of punishment prescribed by law. OAG 71-209.
If a person pleads guilty in district court to a violation of the city ordinance requiring payment of a vehicle license tax, the court can only render the judgment and sentence within the permissible limits, not impose other requirements and conditions outside the punishment specifically authorized for violation of the ordinance to which the defendant has pleaded guilty. OAG 79-354.
Cited:  Meyer v. Commonwealth, 472 S.W.2d 479, 1971 Ky. LEXIS 196 (Ky. 1971); Debose v. Cowan, 490 S.W.2d 480, 1973 Ky. LEXIS 629 (Ky. 1973); Ex parte Farley, 570 S.W.2d 617, 1978 Ky. LEXIS 390 (Ky. 1978); Kirkwood v. John Darnell Coal Co., 602 S.W.2d 170, 1980 Ky. LEXIS 238 (Ky. 1980); Wiley v. Sowders, 647 F.2d 642, 1981 U.S. App. LEXIS 13929 (6th Cir. 1981); Commonwealth v. Reneer, 734 S.W.2d 794, 1987 Ky. LEXIS 232 (Ky. 1987); Buchanan v. Kentucky, 483 U.S. 402, 107 S. Ct. 2906, 97 L. Ed. 2d 336, 1987 U.S. LEXIS 2877 (1987); Wilfong v. Commonwealth, 175 S.W.3d 84, 2004 Ky. App. LEXIS 353 (Ky. Ct. App. 2004).
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1. Death Penalty.
It is error for the court to preempt the function to fix the penalty in a murder case but the error is not of constitutional proportions and does not invalidate the judgment and make it subject to a collateral attack under RCr 11.42. Hobbs v. Stivers, 385 S.W.2d 76, 1964 Ky. LEXIS 123 (Ky. 1964).
While it may be erroneous for a trial judge to impose a sentence, even less than the death penalty, if death is a permitted penalty, such error does not render the conviction judgment void so that where the court entered sentence on a plea of guilty in a case where the death penalty was permissible, the judgment was not subject to attack under RCr 11.42. Hicks v. Commonwealth, 388 S.W.2d 568, 1965 Ky. LEXIS 429 (Ky. 1965).
Whether the prosecution's pursuance of the death penalty at defendant's retrial violated defendant's constitutional rights against double jeopardy under this rule prior to its 1988 amendment and Ricketts v. Adamson, 483 U.S. 1, 107 S. Ct. 2680, 97 L. Ed. 2d 1, 1987 U.S. LEXIS 2866 (1987), was answerable upon appeal and thus a writ of prohibition would not lie under this issue. Haight v. Williamson, 833 S.W.2d 821, 1992 Ky. LEXIS 80 (Ky. 1992), cert. denied, Haight v. Kentucky, 507 U.S. 925, 113 S. Ct. 1296, 122 L. Ed. 2d 687, 1993 U.S. LEXIS 1341, 61 U.S.L.W. 3582 (1993) (decision prior to 1988 amendment).
With or without a jury, the final sentencing determination will be by the court, and the jury verdict is no more than a recommendation; thus, the right to have the trial court impose sentence upon a plea of guilty is not infringed by a jury verdict, and in a capital case the jury verdict should be heard by court prior to final sentencing except upon agreement of all parties. Commonwealth v. Johnson, 910 S.W.2d 229, 1995 Ky. LEXIS 107 (Ky. 1995).
2. — Power to Fix.
Upon a plea of guilty the court may fix the penalty without the intervention of a jury except in cases involving offenses punishable by death. Cinnamon v. Commonwealth, 455 S.W.2d 583, 1970 Ky. LEXIS 268 (Ky. 1970), cert. denied, 401 U.S. 941, 91 S. Ct. 942, 28 L. Ed. 2d 221, 1971 U.S. LEXIS 2975 (1971).
3. Considerations.
In a prosecution for possession of dangerous drugs for sale, defendant's proffered testimony that smoking hashish or marijuana was not harmful was properly excluded as not relevant to any issue being tried, including the degree of punishment. Kuhl v. Commonwealth, 497 S.W.2d 710, 1973 Ky. LEXIS 362 (Ky. 1973).
4. Waiver of Defects.
Where verdict was only defective as to the punishment, as the right to have the jury fix the punishment was procedural, defendant's failure to object to the form of the verdict waived his right to have the jury fix the punishment. Franklin v. Commonwealth, 490 S.W.2d 148, 1972 Ky. LEXIS 13 (Ky. 1972), cert. denied, Franklin v. Kentucky, 414 U.S. 858, 94 S. Ct. 66, 38 L. Ed. 2d 108, 1973 U.S. LEXIS 720 (1973).
5. Harmless Error.
Where the jury agreed upon the verdict but was unable to agree upon the punishment and where trial judge accepted the guilty verdict and fixed the punishment at the minimum period provided for the particular offense, the trial judge committed error which did not affect the defendant's substantial rights and was disregarded. Holcomb v. Commonwealth, 501 S.W.2d 264, 1973 Ky. LEXIS 131 (Ky. 1973).
6. Right to Sentence by Jury.
Defendant was entitled to be sentenced by a jury on resentencing for a wanton murder conviction since a criminal defendant has a statutory right to have his sentence set by a jury and the trial judge is not vested with the authority to abrogate a criminal defendant's right to jury sentencing by speculating on what sentence the jury would have imposed if properly instructed. Wilson v. Commonwealth, 765 S.W.2d 22, 1989 Ky. LEXIS 13 (Ky. 1989).
There was no Apprendi  due process or equal protection violation since after defendant pled guilty to murder, the trial court imposed the agreed-upon sentence of life without the possibility of parole; the defendant had not been sentenced to a penalty that exceeded the maximum penalty prescribed by KRS 532.030(1), which was death. Furthermore, the inmate had not demanded jury sentencing under RCr 9.84(2). Vaughn v. Commonwealth, 258 S.W.3d 435, 2008 Ky. App. LEXIS 33 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2008 Ky. LEXIS 565 (Ky. Aug. 13, 2008).
7. — Waiver.
Trial court erred in allowing defendant convicted of first-degree criminal abuse and the intentional murder of her stepson to waive jury sentencing pursuant to the court's recommendation of a minimum sentence; Commonwealth was entitled to a jury-recommended sentence; neither exception contained within subsection (1) of this Rule applied. Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996).
8. Procedure.
This rule does not provide for a bifurcated procedure in misdemeanor prosecutions in which the jury fixes guilt and then, after hearing additional evidence, fixes punishment. Newton v. Commonwealth, 760 S.W.2d 100, 1988 Ky. App. LEXIS 129 (Ky. Ct. App. 1988).
Subsection (2) of this rule shall not be construed so as to eliminate the Commonwealth's right to demand a jury under KRCr 9.26, subsection (1), when the defendant pleads guilty. Commonwealth v. Johnson, 910 S.W.2d 229, 1995 Ky. LEXIS 107 (Ky. 1995).
Trial court was authorized to fix the penalty in defendant's case where he was convicted of one perjury crime and the jury was unable to agree on defendant's sentencing, and, thus, the trial court should not have declared a mistrial and seated a new jury to again consider defendant's guilt, which had already been determined; rather, the trial court should have decided the penalty itself. Holbrooks v. Commonwealth, 85 S.W.3d 563, 2002 Ky. LEXIS 173 (Ky. 2002).
9. Penalty Fixed by Law.
Subsection (4) of KRS 532.055 does not violate the due process clause of U.S. Const., Amend. 14 by authorizing a trial judge to impose a sentence in excess of the minimum sentence prescribed by statute if the jury fails to agree on a sentence. Commonwealth v. Hubbard, 777 S.W.2d 882, 1989 Ky. LEXIS 69 (Ky. 1989).
The rule did not control when the court accepted the jury's verdict of five years and then set aside such recommendation and imposed a 20 year sentence, which was the statutory minimum. Neace v. Commonwealth, 978 S.W.2d 319, 1998 Ky. LEXIS 119 (Ky. 1998).
10. Double Jeopardy.
Where appellate court determined that plea agreement was fundamentally flawed as the trial court had made statements from which defendant could have believed a commitment to a life sentence had been made and vacated the plea agreement and directed the parties to go back to the beginning and start all over, since double jeopardy principles do not preclude further prosecution with all lawful punishments being available, defendant's double jeopardy claim was without merit. Haight v. Commonwealth, 938 S.W.2d 243, 1996 Ky. LEXIS 125 (Ky. 1996), cert. denied, Haight v. Kentucky, 522 U.S. 837, 118 S. Ct. 110, 139 L. Ed. 2d 63, 1997 U.S. LEXIS 4990, 66 U.S.L.W. 3256 (1997).
11. Purpose of Punishment.
True purpose of punishing one for a violation of the laws against crime was not for benefit of person injured, but to protect public and with view of preventing further crime. Weber v. Commonwealth, 303 Ky. 56, 196 S.W.2d 465, 1946 Ky. LEXIS 757 (Ky. 1946) (decided under prior law).
12. Penalty.
Where death was among the penalties authorized by the law under which the defendant was convicted and the jury, not the court, was required to fix his punishment whether the plea was “guilty” or “not guilty,” the defendant was not coerced to plead guilty to avoid the death penalty. Ruggles v. Commonwealth, 451 S.W.2d 634, 1970 Ky. LEXIS 406 (Ky. 1970); Angelo v. Commonwealth, 451 S.W.2d 646, 1970 Ky. LEXIS 410 (Ky. 1970) (decided under prior law).
13. — Power to Fix.
The sole power of fixing punishment within the limits prescribed by law lies with the jury. Hayes v. Commonwealth, 305 Ky. 109, 203 S.W.2d 1, 1947 Ky. LEXIS 770 (Ky. 1947); Layne v. Commonwealth, 239 S.W.2d 939, 1951 Ky. LEXIS 909 (Ky. 1951) (decided under prior law).
In prosecution for malicious cutting and wounding for which law fixed punishment at from two to 21 years' imprisonment, trial court action in instructing the jury to fix the punishment at five years instead of allowing the jury to hear the evidence and fix the punishment within the limit of the law was reversible error since the jury's province was to set the punishment in the circumstances and when the court assumed the obligation it should not have fixed it at anything more than the minimum of two years in the penitentiary. Patton v. Commonwealth, 247 S.W.2d 38, 1952 Ky. LEXIS 666 (Ky. 1952) (decided under prior law).
The jury and not the Court of Appeals pass upon the guilt of the accused and fix the penalty. Durham v. Commonwealth, 248 S.W.2d 709, 1952 Ky. LEXIS 750 (Ky. 1952) (decided under prior law).
The constitutional right to trial by jury extends to the trial of the issue of guilt or innocence where a plea of not guilty has been entered but does not extend to the fixing of the penalty. Williams v. Jones, 338 S.W.2d 693, 1960 Ky. LEXIS 405 (Ky. 1960), cert. denied, 365 U.S. 847, 81 S. Ct. 808, 5 L. Ed. 2d 811, 1961 U.S. LEXIS 1540 (1961) (decided under prior law).
14. — Considerations.
Justifiable belief that defendant had not told the truth upon the witness stand in claiming personal association with the witness at saloons and gambling houses, although it did not enter into the offense of assault and battery for which defendant was indicted, revealed the nature and character of the defendant and was legitimate consideration in fixing penalty. Weber v. Commonwealth, 303 Ky. 56, 196 S.W.2d 465, 1946 Ky. LEXIS 757 (Ky. 1946) (decided under prior law).
15. — Degree of Offense.
Unlawfully detaining a woman for purpose of having intercourse is a degree of crime of rape. Hunter v. Commonwealth, 259 S.W.2d 74, 1953 Ky. LEXIS 938 (Ky. 1953) (decided under prior law).
No matter how violent the slayer's passion may have been, it would not reduce murder to voluntary manslaughter unless it was engendered by the degree or character of provocation to kill as would have naturally overcome and suspended the self control of a man of fair, ordinary and average disposition or willpower or cause such a one to act rashly or without due deliberation or reflection. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Statement attributed to attorney by defendant's son that he would send defendant's son, who had not complied with an order of court to support his minor child and who was AWOL from service, to the penitentiary or to Korea did not constitute evidence of substantial provocation to reduce murder of the attorney to voluntary manslaughter. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
The adequacy or reasonableness of the provocation to reduce a homicide to voluntary manslaughter is usually a question for jury, but whether certain undisputed facts constitute legal provocation is a matter of law for the judge to determine. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
The right of defendant to have murder reduced to voluntary manslaughter by provocation of the victim, who was an attorney and threatened to have defendant's son sent to the penitentiary or to Korea, was no greater than the right of the son. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
To reduce murder to voluntary manslaughter, the provocation must not be merely slight in character but must be substantial in nature and while extremely harsh, abusive or grossly insulting language by the defendant may constitute lawful provocation, mere words of reproach or gestures, though insulting, or threats when unaccompanied by assault, are not adequate to reduce murder to manslaughter. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Assault and battery is a lesser degree of assault with intent to rob and an instruction on the misdemeanor should be given when authorized by the evidence. Tackett v. Commonweatlh, 275 S.W.2d 433, 1955 Ky. LEXIS 360 (Ky. 1955) (decided under prior law).
The offense of carnal knowledge of a female between the ages of 12 and 16 years with her consent is a degree of the offense of carnal knowledge of a female against her will or consent or by force. Stapleton v. Commonwealth, 305 S.W.2d 911, 1957 Ky. LEXIS 342 (Ky. 1957) (decided under prior law).
Involuntary manslaughter is not a degree of specific statutory offense of voluntary manslaughter and instruction on involuntary manslaughter and on wilfully shooting not intending to cause death were not warranted where defendant's statements indicated he intended the results produced by his shots. Jones v. Commonwealth, 311 S.W.2d 190, 1958 Ky. LEXIS 181 (Ky. 1958) (decided under prior law).
16. — Limits.
As long as punishment fixed by jury comes within terms of statute fixing penalty, it is final and cannot be disturbed on ground of cruelty or excessiveness. Golden v. Commonwealth, 275 Ky. 208, 121 S.W.2d 21, 1938 Ky. LEXIS 399 (Ky. 1938) (decided under prior law).
Acts of the legislature which fixed minimum penalty for assault with an offensive weapon with intent to rob at 21 years imprisonment and a maximum at death, which made felonies of what would otherwise be petit larceny such as stealing chickens of the value of $2.00 or a hog worth only $4.00, or confinement in prison for life under the habitual criminal act were not unconstitutional under United States Const., Amend. 8 or Ky. Const., § 17. Weber v. Commonwealth, 303 Ky. 56, 196 S.W.2d 465, 1946 Ky. LEXIS 757 (Ky. 1946) (decided under prior law).
What constituted adequate punishment for a particular offense was a matter of legislative discretion, and when jury had fixed the penalty within limits prescribed by statute violated, judgment would not be interfered with on ground of excessiveness. Spurlock v. Commonwealth, 311 Ky. 238, 223 S.W.2d 910, 1949 Ky. LEXIS 1114 (Ky. 1949) (decided under prior law).
17. — — Minimum.
It was not necessary that a jury fix the sentence if the sentence imposed by the court was the minimum sentence provided for by the statute. Allison v. Gray, 256 F.2d 763, 1958 U.S. App. LEXIS 4409 (6th Cir. 1958) (decided under prior law).
Defendants convicted of robbery by assault with offensive weapon for which the minimum statutory sentence was 21 years imprisonment could complain that verdict fixed their confinement at 10 years since the jury might not have returned a verdict of guilty where the minimum punishment was as much as 21 years. Hatfield v. Commonwealth, 301 Ky. 501, 192 S.W.2d 385, 1946 Ky. LEXIS 506 (Ky. 1946) (decided under prior law).
It was error for court to impose more than the minimum penalty on a plea of guilty without defendant having had the advice of counsel. Brown v. Hoblitzell, 307 S.W.2d 739, 1956 Ky. LEXIS 2 (Ky. 1957) (decided under prior law).
18. — — Maximum.
Where a jury fixed the penalty at the maximum allowed by the instruction and beyond that allowed by law, there was a mistrial, and the court could not enter judgment for maximum allowed by law, the verdict being void. Thomas v. Commonwealth, 125 Ky. 231, 101 S.W. 303, 30 Ky. L. Rptr. 1271, 1907 Ky. LEXIS 278 (Ky. 1907); Manning v. Commonwealth, 281 Ky. 453, 136 S.W.2d 28, 1939 Ky. LEXIS 36 (Ky. 1940) (decided under prior law).
Verdict or judgment fixing penalty in excess of that authorized by statute is void only as to the excess, and not as to the authorized portion. Manning v. Commonwealth, 281 Ky. 453, 136 S.W.2d 28, 1939 Ky. LEXIS 36 (Ky. 1940) (decided under prior law).
It was prejudicial error for court to authorize in its instructions and for jury to impose punishment of two years imprisonment under one to five years prescribed by statutory offense of false swearing where defendant was tried under an indictment which charged common-law perjury for which there was no specific punishment prescribed by statute since defendant should have been punished under the statute prescribing a one-year jail sentence and a $5,000 fine for any common-law offense for which penalty was not specifically prescribed. Gibson v. Commonwealth, 328 S.W.2d 162, 1959 Ky. LEXIS 100 (Ky. 1959) (decided under prior law).
19. — Failure to Fix.
A verdict is sufficient in form if it expresses decision of jury on issues submitted so as to enable court to intelligibly render a judgment thereon, and verdict which recommended punishment of one year in jail and fine of $200 was sufficiently definite, notwithstanding requirements of statute that jury fix punishment, since the court was able to render a punishment that was based on the verdict. Ex parte Mote, 275 S.W.2d 48, 1955 Ky. LEXIS 340 (Ky. 1955) (decided under prior law).
Although verdict of jury did not fix punishment as required by the code, where defendant made no objection to the form of the verdict prior to the discharge of the jury and the court imposed the minimum sentence, the error was nonprejudicial and waived by the defendant. Underhill v. Commonwealth, 289 S.W.2d 509, 1956 Ky. LEXIS 287 (Ky. 1956) (decided under prior law).
Where jury recommends instead of fixing penalty at 21 years as required by statute, no prejudice results to substantial rights of accused. Underhill v. Commonwealth, 289 S.W.2d 509, 1956 Ky. LEXIS 287 (Ky. 1956) (decided under prior law).
20. — Not Excessive.
Plea that punishment inflicted on defendant convicted of theft of automobile was excessive in view of the fact that defendant was so drunk at the time of the theft that he was incapable of entertaining a felonious intent was denied since court had instructed the jury on the defense of drunkenness and testimony was sufficient to support jury's verdict. Morris v. Commonwealth, 299 Ky. 161, 184 S.W.2d 993, 1945 Ky. LEXIS 400 (Ky. 1945) (decided under prior law).
Where defendant's defense was that killing was accidental and occasioned by his falling backward off porch and against fence, but at the same time he admitted that his pistol was of type which could not be fired unless trigger was pulled, the penalty of imprisonment for 15 years following conviction for manslaughter was not so excessive as to evince passion, prejudice and bias on the part of the jury. Amburgy v. Commonwealth, 300 Ky. 261, 188 S.W.2d 437, 1945 Ky. LEXIS 528 (Ky. 1945) (decided under prior law).
Penalty of 20 years imprisonment was not excessive for rape. Walsh v. Commonwealth, 300 Ky. 545, 189 S.W.2d 840, 1945 Ky. LEXIS 595 (Ky. 1945) (decided under prior law).
In prosecution for assault and battery where all the usual elements of malicious wounding were present except a deadly weapon but the injuries were greater than many cases coming under that statute, a sentence of imprisonment in jail for four years and a fine of $5,000 was not excessive and unconstitutional punishment requiring a reversal. Weber v. Commonwealth, 303 Ky. 56, 196 S.W.2d 465, 1946 Ky. LEXIS 757 (Ky. 1946) (decided under prior law).
In prosecution for murder, verdict of 21 years' imprisonment was not excessive. Hollin v. Commonwealth, 303 Ky. 816, 199 S.W.2d 624, 1947 Ky. LEXIS 565 (Ky. 1947) (decided under prior law).
A verdict of 10 years' imprisonment for voluntary manslaughter, defendant's third conviction for a felony, was not excessive since a life sentence might have been imposed. Mills v. Commonwealth, 305 Ky. 44, 202 S.W.2d 1005, 1947 Ky. LEXIS 762 (Ky. 1947) (decided under prior law).
A verdict which is within limits prescribed by law and which does not impress mind at first blush as being flagrantly out of proportion to offense proven, is not excessive. Mills v. Commonwealth, 305 Ky. 44, 202 S.W.2d 1005, 1947 Ky. LEXIS 762 (Ky. 1947) (decided under prior law).
Penalty of eight years' imprisonment for malicious shooting and wounding was not excessive for one only 17 years old where, according to evidence for commonwealth, shooting resulted from slight provocation, defendant's intention to kill was obvious, and victim at time of trial, nearly six months later was an invalid as result of shooting. Spurlock v. Commonwealth, 311 Ky. 238, 223 S.W.2d 910, 1949 Ky. LEXIS 1114 (Ky. 1949) (decided under prior law).
Verdict of 15 years' imprisonment for voluntary manslaughter was not excessive or palpably against the evidence. Lucas v. Commonwealth, 311 Ky. 644, 225 S.W.2d 103, 1949 Ky. LEXIS 1217 (Ky. 1949) (decided under prior law).
In prosecution for assault with intent to kill, verdict sentencing defendant to three-years' imprisonment was not so severe that it was a result of passion and prejudice. Jones v. Commonwealth, 256 S.W.2d 520, 1953 Ky. LEXIS 751 (Ky. 1953) (decided under prior law).
There was ample evidence to support verdict of maximum sentence of 21 years for maliciously shooting and wounding another person with intent to kill where there were no mitigating circumstances in defendant's favor and the penalty imposed upon defendant did not indicate passion or prejudice on the part of the jury. Adams v. Commonwealth, 263 S.W.2d 103, 1953 Ky. LEXIS 1232 (Ky. 1953) (decided under prior law).
Where jury found defendant guilty of manslaughter but sentenced him to only six-years' imprisonment when they could have imposed a far greater sentence, the penalty did not indicate passion and prejudice on part of jury. Long v. Commonwealth, 265 S.W.2d 927, 1954 Ky. LEXIS 765 (Ky. 1954) (decided under prior law).
21. — Fixing by Court.
Police court had no jurisdiction, after entering judgment imposing fine, to indorse on the capias a provision giving the defendant time to pay the fine and costs before being imprisoned. Glenn v. Porter, 292 Ky. 719, 168 S.W.2d 32, 1943 Ky. LEXIS 743 (Ky. 1943) (decided under prior law).
In prosecution for violation of narcotics act, where testimony of petitioner showed that he understood what was taking place and why at time he pleaded guilty and was sentenced to the maximum sentence of 12 months in jail by the magistrate, Court of Appeals could not in habeas corpus proceedings say that there was error in regard to punishment imposed by a court which had jurisdiction of both the party and the offense. Brown v. Commonwealth, 243 S.W.2d 885, 1951 Ky. LEXIS 1165 (Ky. 1951) (decided under prior law).
In prosecution for malicious cutting and wounding with intent to kill, where defendant pleaded guilty court was not required either to fix punishment at minimum of two years under statute or submit matter of punishment to jury. Hurt v. Commonwealth, 333 S.W.2d 951, 1960 Ky. LEXIS 217 (Ky. 1960) (decided under prior law).
22. Death Penalty Offenses.
The fact that the judge and not the jury fixed the punishment on a plea of guilty to an indictment charging armed assault with intent to rob, a crime for which the death penalty could be imposed, did not entitle defendant to habeas corpus on the ground the state court judgment was void. Allison v. Gray, 256 F.2d 763, 1958 U.S. App. LEXIS 4409 (6th Cir. 1958) (decided under prior law).
It is required by statute that in a case which may be punishable by death the jury shall fix the penalty, which for murder is either confinement in a penitentiary for life or death. Tarrence v. Commonwealth, 265 S.W.2d 52, 1953 Ky. LEXIS 1266 (Ky. 1953), cert. denied, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706 (1954) (decided under prior law).
A sentence for armed robbery was unauthorized where it was imposed by the court without the intervention of the jury upon a plea of guilty with the advice of counsel. Thomas v. Maggard, 313 S.W.2d 271, 1958 Ky. LEXIS 248 (Ky. 1958) (decided under prior law).
Habeas corpus is not available to obtain release from imprisonment under a judgment of conviction unless the judgment is void and while the imposition of a sentence for 21 years for armed robbery on a plea of guilty without intervention of a jury was not in accordance with statute because the offense was one punishable by death, this did not render the judgment void. Thomas v. Maggard, 313 S.W.2d 271, 1958 Ky. LEXIS 248 (Ky. 1958) (decided under prior law).
Where defendant was convicted upon a plea of guilty to the offense of armed assault with intent to rob and sentenced by the court without a jury to life imprisonment, which was not in accordance with the statute because the offense was one punishable by death, the judgment of conviction was not void and defendant was not entitled to a writ of habeas corpus. Williams v. Jones, 338 S.W.2d 693, 1960 Ky. LEXIS 405 (Ky. 1960), cert. denied, 365 U.S. 847, 81 S. Ct. 808, 5 L. Ed. 2d 811, 1961 U.S. LEXIS 1540 (1961) (decided under prior law).
Even though a trial judge fixed the sentence for rape without the intervention of a jury the prisoner was not entitled to habeas corpus since the judge's error did not make the judgment void. Lynch v. Jones, 342 S.W.2d 394, 1961 Ky. LEXIS 382 (Ky. 1961) (decided under prior law).
It was error for the trial judge to fix the punishment for rape without the intervention of the jury. Lynch v. Jones, 342 S.W.2d 394, 1961 Ky. LEXIS 382 (Ky. 1961) (decided under prior law).
The fixing of punishment for rape by trial judge without intervention of jury, although erroneous, did not render judgment void and habeas corpus was not available to obtain release from imprisonment. Lynch v. Jones, 342 S.W.2d 394, 1961 Ky. LEXIS 382 (Ky. 1961) (decided under prior law).
23. Agreement.
Where defendant, in prosecution for offense punishable by from one to five years' imprisonment, pleaded guilty, and Commonwealth's Attorney told jury that defendant had agreed to accept maximum penalty of five years, but jury returned a verdict fixing one-year term, judgment should have been entered on verdict fixing penalty of one-year's imprisonment and it was error for Commonwealth's Attorney, with tacit consent of judge, to send jury back to reconsider verdict under threat to impanel new jury and with statement that he would prosecute defendant under other charges unless maximum penalty was imposed, and question of such error was properly raised by objection in motion and grounds for new trial. Jackson v. Commonwealth, 303 Ky. 25, 196 S.W.2d 865, 1946 Ky. LEXIS 777 (Ky. 1946) (decided under prior law).
On a plea of guilty, the jury was not bound by an agreement between accused and prosecutor as to penalty defendant would receive. Jackson v. Commonwealth, 303 Ky. 25, 196 S.W.2d 865, 1946 Ky. LEXIS 777 (Ky. 1946); Hayes v. Commonwealth, 305 Ky. 109, 203 S.W.2d 1, 1947 Ky. LEXIS 770 (Ky. 1947); Layne v. Commonwealth, 239 S.W.2d 939, 1951 Ky. LEXIS 909 (Ky. 1951) (decided under prior law).
Where accused pleaded guilty to charge of cutting and wounding, in accordance with agreement of prosecutor to recommend a three-year sentence, and prosecutor did recommend a three-year sentence but jury fixed an eight-year sentence, such action of jury did not constitute grounds for reversing judgment, although trial court would have been justified in granting a new trial. Hayes v. Commonwealth, 305 Ky. 109, 203 S.W.2d 1, 1947 Ky. LEXIS 770 (Ky. 1947) (decided under prior law).
When jury failed to follow recommendation of the Commonwealth's Attorney based upon an agreement with the defendant that if defendant would plead guilty to charge of shooting at another without wounding the prosecuting attorney would recommend a sentence of two years, the trial court should have sustained motion and grounds for a new trial but the Court of Appeals could not reverse judgment on jury's verdict fixing sentence at 10 years instead of two years. Hobbs v. Commonweatlh, 308 Ky. 268, 214 S.W.2d 274, 1948 Ky. LEXIS 914 (Ky. 1948) (decided under prior law).
Where the evidence established that the Commonwealth's Attorney had given accused an assurance that he would recommend life imprisonment if the accused would confess and locate the body of victim, but that such assurance had been withdrawn or dispelled by intervening circumstances prior to the time the confession was made, and the accused was aware of the withdrawal, the confession was voluntary as the inducement ceased to operate on his mind. Tarrence v. Commonwealth, 265 S.W.2d 52, 1953 Ky. LEXIS 1266 (Ky. 1953), cert. denied, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706 (1954) (decided under prior law).
The Commonwealth's Attorney can bind himself to recommend a particular verdict, but verdict to be determined upon within framework of instructions is prerogative of jury, which is not bound by the agreement between accused and Commonwealth's Attorney as to penalty accused shall receive. Ruggles v. Commonwealth, 335 S.W.2d 344, 1960 Ky. LEXIS 260 (Ky. 1960) (decided under prior law).
24. Representation by Counsel.
Under law which provided that upon a plea of guilty, by agreement of the Commonwealth's Attorney and the defendant, with the advice of an attorney, the court could within its discretion, and without the intervention of a jury, fix the degree of punishment within the periods or amounts prescribed by law, except in cases involving an offense punishable by death, the court had power to fix the period of imprisonment of a defendant upon a plea of guilty to indictments charging him with the offense of grand larceny and entering into a storehouse of another, where the record disclosed that the defendant in entering pleas of guilty was acting on the advice of an attorney. Lee v. Buchanan, 264 S.W.2d 661, 1954 Ky. LEXIS 683 (Ky. 1954) (decided under prior law).
Before a court could exercise the prerogative given under statute permitting court to fix penalty on a plea of guilty except in cases involving death penalty offense, all conditions precedent had to be met and if no condition was made by the Commonwealth's Attorney and the defendant with the advice of an attorney, the court had no power to inflict punishment other than the minimum. Parsley v. Commonwealth, 272 S.W.2d 326, 1954 Ky. LEXIS 1087 (Ky. 1954) (decided under prior law).
In prosecution for assault and battery, a judgment by the court without intervention of jury, after defendant pleaded guilty and waived the right to a jury trial, which imposed a sentence for more than the minimum punishment without showing that an agreement was made by the Commonwealth or that defendants were represented by counsel was erroneous. Parsley v. Commonwealth, 272 S.W.2d 326, 1954 Ky. LEXIS 1087 (Ky. 1954) (decided under prior law).
Plea of guilty in felony case, except those punishable by death, must be made upon advice of counsel before being accepted by court. King v. Commonwealth, 283 S.W.2d 707, 1955 Ky. LEXIS 320 (Ky. 1955) (decided under prior law).
It was error for the court to impose more than the minimum penalty on a plea of guilty without the defendant having had the advice of counsel. Brown v. Hoblitzell, 307 S.W.2d 739, 1956 Ky. LEXIS 2 (Ky. 1957) (decided under prior law).
25. Instructions.
In prosecution for robbery it was prejudicial error for the court to instruct the jury for assault with intent to rob with a five to 20 year penalty even though the jury fixed the punishment at 10 years, the maximum penalty for robbery, as though correctly instructed. Durham v. Commonwealth, 241 Ky. 612, 44 S.W.2d 557, 1931 Ky. LEXIS 125 (Ky. 1931) (decided under prior law).
Instruction, in murder prosecution, that punishment of defendant, if found guilty, should be fixed at death or life imprisonment was not erroneous because the expression “in your sound discretion” was not added. Rice v. Commonwealth, 278 Ky. 43, 128 S.W.2d 219, 1939 Ky. LEXIS 385 (Ky. 1939) (decided under prior law).
In prosecution for shooting at another without wounding, where defendant entered a plea of guilty, an instruction “upon the personal plea of guilty of the defendant in open court, to the charge contained against him; in the indictment herein you will find the defendant guilty as charged in the indictment and fix his punishment for a period of not less than two nor more than 21 years, within these limits in your reasonable discretion” was not erroneous. Hobbs v. Commonweatlh, 308 Ky. 268, 214 S.W.2d 274, 1948 Ky. LEXIS 914 (Ky. 1948) (decided under prior law).
26. Misdemeanor.
On a plea of guilty in a misdemeanor case a judge may inflict the punishment if it is definitely fixed by law, but if not so fixed and there is a minimum and maximum prescribed, the case must be submitted to a jury to determine the amount of punishment to be inflicted, unless the judge inflicts the minimum that the jury could prescribe. Strunk v. Commonwealth, 302 Ky. 284, 194 S.W.2d 504, 1946 Ky. LEXIS 649 (Ky. 1946) (decided under prior law).
It was reversible error for the trial judge to fix the punishment on a plea of guilty in a misdemeanor case in excess of minimum without aid of a jury. Strunk v. Commonwealth, 302 Ky. 464, 194 S.W.2d 1002, 1946 Ky. LEXIS 702 (Ky. 1946) (decided under prior law).
In misdemeanor cases, where maximum and minimum penalties were prescribed and the defendant waived right to a trial by jury and pleads guilty, judge was obliged to inflict minimum penalty. Brown v. Commonwealth, 243 S.W.2d 885, 1951 Ky. LEXIS 1165 (Ky. 1951)  (decided under prior law).
The court erred in permitting jury to fix defendant's punishment in the penitentiary, instead of the county jail, where the violation of the statute was merely a misdemeanor. James v. Commonwealth, 259 S.W.2d 76, 1953 Ky. LEXIS 939 (Ky. 1953)  (decided under prior law).
One charged with a misdemeanor may not be convicted of a felony. Gossett v. Commonwealth, 295 S.W.2d 338, 1956 Ky. LEXIS 158 (Ky. 1956)  (decided under prior law).
27. Habitual Criminal.
The jury must find the defendant guilty of offense under trial, also the fact of former conviction of a felony, and the jury then fixes the punishment as authorized under the former conviction statute. Morrison v. Commonwealth, 56 S.W. 516, 21 Ky. L. Rptr. 1814 (1900); Hall v. Commonwealth, 106 Ky. 894, 51 S.W. 814, 1899 Ky. LEXIS 117 (1899); In re Channels, 131 Ky. 737, 100 S.W. 214, 1909 Ky. LEXIS 8 (1909)  (decided under prior law).
In prosecution for housebreaking, where evidence authorized habitual criminal instruction, it was error to fail to give instruction permitting jury to impose penalty for housebreaking alone, since jury had discretion to impose only penalty for single crime and could disregard the former convictions. Coleman v. Commonwealth, 276 Ky. 802, 125 S.W.2d 728, 1939 Ky. LEXIS 595 (Ky. 1939)  (decided under prior law).
The penalty for conviction under the habitual criminal statute which provided that every person convicted a third time for a felony shall be confined in the penitentiary during his life was mandatorily fixed by the legislature. Ward v. Hurst, 300 Ky. 464, 189 S.W.2d 594, 1945 Ky. LEXIS 567 (Ky. 1945)  (decided under prior law).
The finding of previous felony convictions was within the discretion of the jury, but if the jury found that the defendant had been previously convicted twice, a life sentence was mandatory since that was the only penalty prescribed by law. Mercer v. Commonwealth, 330 S.W.2d 734, 1959 Ky. LEXIS 206, 99 A.L.R.2d 1 (Ky. 1959)  (decided under prior law).
28. Second Liquor Law Violation.
Proper instructions in prosecution for second violation of local liquor option law should have permitted the jury to return three possible verdicts, not guilty, guilty of the particular or principal crime charged, or guilty of a second-offense violation. Milby v. Commonwealth, 318 S.W.2d 55, 1958 Ky. LEXIS 128 (Ky. 1958)  (decided under prior law).
29. Common-Law Offense.
When offense is both created and described by statute, the common law as to it is abrogated and when the punishment for a common-law offense is prescribed by statute it is exclusive. Bentley v. Commonwealth, 269 S.W.2d 253, 1954 Ky. LEXIS 986 (Ky. 1954)  (decided under prior law).
30. Change of Plea.
The overruling of defendants' motion to change their plea of guilty of breaking and entering to one of not guilty after return of jury's verdict fixing punishment at five years but before judgment was pronounced on that verdict was prejudicial error. Robinson v. Commonwealth, 310 Ky. 353, 220 S.W.2d 846, 1949 Ky. LEXIS 920 (Ky. 1949)  (decided under prior law).
31. Change of Verdict.
Neither the court nor the Commonwealth's Attorney was authorized to direct a reassembling of the jury to change substantially a verdict which was clear and unequivocal, rendered following a correct instruction as to the law. Jackson v. Commonwealth, 303 Ky. 25, 196 S.W.2d 865, 1946 Ky. LEXIS 777 (Ky. 1946)  (decided under prior law).
32. Default Judgment.
Where accused was ignorant of legal processes, was not represented by counsel and thought he would receive notice by the sheriff or in some manner be informed of the day when his case was set for hearing but he never received any although he had previously made inquiry, default judgment convicting him of assault and battery should have been set aside and new trial granted him on his motion made within 40 minutes after return of verdict fixing punishment at $50 and confinement for 30 days in jail and before judgment thereon was rendered and signed. Keith v. Commonwealth, 300 Ky. 489, 189 S.W.2d 673, 1945 Ky. LEXIS 573 (Ky. 1945)  (decided under prior law).
33. Federal Court.
The federal court takes cognizance of a case and tries it according to its own form of proceedings but applies state law in all substantive matters, and a verdict of jury fixing penalty was upheld. Miller v. Kentucky, 40 F.2d 820, 1930 U.S. App. LEXIS 3258 (6th Cir. 1930)  (decided under prior law).
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Rule 9.86.  Limitations on conviction.
Text
The defendant may be found guilty of an offense included in the offense charged or of an attempt to commit either the offense charged or an offense included therein if the attempt is an offense.
Annotations

Cross-References.
Criminal attempt, Penal Code, KRS 506.010.
Prosecution for multiple offenses, Penal Code, KRS 505.020.
NOTES TO DECISIONS

 	1. 	Offenses.
 		2. 	— Included in Offenses Charged.
 		3. 	— Not Included in Offense Charged.
 	4. 	Attempt.
1. Offenses.
2. — Included in Offenses Charged.
Different grades of the same offense required identity of time, place, circumstance and evidence for one offense to sustain the other. Hughes v. Commonwealth, 131 Ky. 502, 115 S.W. 744, 1909 Ky. LEXIS 48, 31 L.R.A. (n.s.) 693 (Ky. 1909) (decided under prior law).
Failing to give an instruction on assault and battery, a misdemeanor punishable by a fine or jail sentence, or both, was not error in prosecution for voluntary manslaughter, where court gave an instruction on involuntary manslaughter, also punishable by a fine or jail sentence, or both. Payne v. Commonwealth, 289 Ky. 590, 159 S.W.2d 430, 1942 Ky. LEXIS 607 (Ky. 1942), overruled, White v. Commonwealth, 360 S.W.2d 198, 1962 Ky. LEXIS 214 (Ky. 1962), overruled in part, White v. Commonwealth, 360 S.W.2d 198, 1962 Ky. LEXIS 214 (Ky. 1962) (decided under prior law).
The statutory offense of assault with offensive weapon with intent to rob could be a degree of armed robbery, if purpose of assault was not consummated, as where culprit failed to take property because he was frightened away after assault. Gapoian v. Commonwealth, 302 Ky. 867, 196 S.W.2d 744, 1946 Ky. LEXIS 776 (Ky. 1946) (decided under prior law).
Where indictment charged defendant with grand larceny while court instructed on offense of unlawfully taking, driving or operating vehicle without knowledge and consent of owner, it was not erroneous in that it did not require jury to believe that defendant took automobile with felonious intent to convert it to his own use and deprive permanently the owner of his property therein, as offense of taking, driving or operating vehicle without consent of owner was included in offense charged in indictment. Taulbee v. Commonwealth, 304 Ky. 551, 201 S.W.2d 723, 1947 Ky. LEXIS 680 (Ky. 1947) (decided under prior law).
Where party was indicted and tried for murder a conviction of the lesser offense of malicious cutting and wounding with intent to kill when Commonwealth failed to prove death of victim was not reversible error. Clark v. Commonwealth, 243 S.W.2d 52, 1951 Ky. LEXIS 1119 (Ky. 1951) (decided under prior law).
Assault and battery was a lesser degree of assault with intent to rob and an instruction on the misdemeanor should have been given when authorized by the evidence. Tackett v. Commonweatlh, 275 S.W.2d 433, 1955 Ky. LEXIS 360 (Ky. 1955) (decided under prior law).
Common-law assault and battery was lesser degree of offense of malicious cutting and wounding which was the statutory offense under which defendant was indicted. Hall v. Commonwealth, 276 S.W.2d 441, 1955 Ky. LEXIS 418 (Ky. 1955) (decided under prior law).
Larceny, which is a generic term, was a degree of robbery. Montgomery v. Commonwealth, 346 S.W.2d 479, 1961 Ky. LEXIS 308 (Ky. 1961) (decided under prior law).
3. — Not Included in Offense Charged.
In prosecution for feloniously tying down a train signal apparatus, where the signal was tied down for the very purpose of stopping the train, the court properly refused to instruct on misdemeanor of injuring property without a felonious intent, although the defendant had no malicious intent but merely wanted to stop the train to ride. Robinson v. Commonwealth, 285 Ky. 838, 149 S.W.2d 502, 1940 Ky. LEXIS 612 (Ky. 1940) (decided under prior law).
Maliciously shooting into a dwelling house was not a degree of banding and confederating. Commonwealth v. Fletcher, 298 Ky. 585, 183 S.W.2d 644, 1944 Ky. LEXIS 962 (Ky. 1944) (decided under prior law).
In prosecution for assault and robbery with an offensive weapon, where defendant admitted assault but claimed self-defense and denied either demanding or taking any money, his defense and his testimony did not present any theory upon which the crime of robbery could have been based and he was not entitled to an instruction on robbery. Strode v. Commonwealth, 301 Ky. 676, 192 S.W.2d 963, 1946 Ky. LEXIS 550 (Ky. 1946) (decided under prior law).
Where defendant was charged with forcibly escaping jail while confined under a capias, which was a misdemeanor, instruction and conviction for escaping jail while confined for a felony, which was a felony, was reversible error. Moore v. Commonwealth, 301 Ky. 851, 193 S.W.2d 448, 1946 Ky. LEXIS 584, 163 A.L.R. 1134 (Ky. 1946) (decided under prior law).
Adultery was not a degree of crime of rape hence it was not error to omit an instruction of adultery in a prosecution for rape. Hollingsworth v. Commonwealth, 311 Ky. 787, 225 S.W.2d 675, 1949 Ky. LEXIS 1252 (Ky. 1949) (decided under prior law).
Robbery was a graver offense than larceny and not a degree of larceny. Bowling v. Commonwealth, 253 S.W.2d 21, 1952 Ky. LEXIS 1060 (Ky. 1952) (decided under prior law).
A breach of the peace was not a degree of the crime of assault and battery. May v. Commonwealth, 285 S.W.2d 160, 1955 Ky. LEXIS 68 (Ky. 1955) (decided under prior law).
Where offenses of different degrees arose out of the same transaction the Commonwealth was required to elect which offense it would prosecute, and if it elected to prosecute for lesser offense, judgment in such prosecution would bar future prosecution for the higher offense. Dotye v. Commonwealth, 289 S.W.2d 206, 1956 Ky. LEXIS 282 (Ky. 1956) (decided under prior law).
Robbery was not a degree of the crime of assault with intent to rob, hence conviction for robbery under indictment charging assault with intent to rob was reversible. Thomas v. Commonwealth, 291 S.W.2d 550, 1956 Ky. LEXIS 384 (Ky. 1956) (decided under prior law).
Two offenses growing out of a single transaction could be separately prosecuted provided that the elements of the offense were not the same, one of the offenses was not a degree of the other offense, and the single criminal act violated two statutes or a statute and the common law. Hunt v. Commonwealth, 338 S.W.2d 912, 1960 Ky. LEXIS 424 (Ky. 1960) (decided under prior law).
4. Attempt.
Rule that when crime had been completely consummated there could be no prosecution for attempt applied only where judgment in the attempt prosecution would not constitute bar to prosecution for consummated crime. Dotye v. Commonwealth, 289 S.W.2d 206, 1956 Ky. LEXIS 282 (Ky. 1956) (decided under prior law).
Rule 9.88.  Poll of jury.
Text
When the verdict is announced, either party may require the jury to be polled, which is done by the clerk's or court's asking each juror if it is his or her verdict. If upon the poll, there is not unanimous concurrence, the verdict cannot be received.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations
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 	6. 	Impeachment.
1. Polling.
The purposes of polling the jurors have been variously stated, it creates individual responsibility and eliminates uncertainty as to the verdict as announced by the foreman, affords opportunity for free expression, unhampered by the fears or the errors which may have attended the private proceedings, makes sure the verdict is the conclusion of all the jurors, and definitely determines whether the jury's verdict reflects the conscience of each of the jurors or whether it was brought about through the coercion or domination of one of them by some of his fellow jurors or resulted from sheer mental or physical exhaustion of a juror. Powell v. Commonwealth, 346 S.W.2d 731, 1961 Ky. LEXIS 327 (Ky. 1961) (decided under prior law).
In prosecution for driving under the influence where after defendant requested that the jury be polled, the trial court asked the panel as a whole, rather than each juror individually, about the verdict, such procedure did not satisfy the requirement or purpose of this rule. Commonwealth v. Rhodes, 949 S.W.2d 621, 1996 Ky. App. LEXIS 176 (Ky. Ct. App. 1996).
2. — Right.
The right to poll the jury in criminal causes is an essential part of the right to trial by jury and ought to be maintained and preserved by courts as essential to protection of rights of citizen. Carver v. Commonwealth, 256 S.W.2d 375, 1953 Ky. LEXIS 731, 49 A.L.R.2d 616 (Ky. 1953) (decided under prior law).
Counsel has right to request that jury be polled in a criminal case to determine whether the verdict was in fact unanimous. Green v. Commonwealth, 281 S.W.2d 637, 1955 Ky. LEXIS 199 (Ky. 1955) (decided under prior law).
3. — — Denial.
In prosecution for carrying concealed a deadly weapon, receiving verdict without poll of jury, over defendant's objection, was erroneous. Johnson v. Commonwealth, 308 Ky. 709, 215 S.W.2d 838, 1948 Ky. LEXIS 1028 (Ky. 1948) (decided under prior law).
Where jury had been received, verdict announced and the jury dismissed while the counsel for defendant was temporarily absent for about five minutes in the washroom across the hall from the courtroom, it was improper to deny motion to have jury polled and defendant was granted a new trial. Carver v. Commonwealth, 256 S.W.2d 375, 1953 Ky. LEXIS 731, 49 A.L.R.2d 616 (Ky. 1953) (decided under prior law).
The right to poll the jury in criminal cases is an essential part of the right to trial by jury, although it is a permissive right which may be waived, and denial of the right without waiver is prejudicial error in a felony case. Powell v. Commonwealth, 346 S.W.2d 731, 1961 Ky. LEXIS 327 (Ky. 1961) (decided under prior law).
Defendant's conviction for driving a motor vehicle while under the influence was reversed because the manner in which the trial court polled the jury did not comply with RCr 9.88; the trial court did not ask each juror if the verdict was his or her verdict, and when defendant was denied the opportunity to have the jurors polled individually he was deprived his right under Rule 9.88. Miles v. Commonwealth, 256 S.W.3d 46, 2008 Ky. App. LEXIS 172 (Ky. Ct. App. 2008).
4. Unanimity.
Mere reluctance on the part of a juror to visit punishment upon his fellow man, disclosed by his statement when the jury was polled, did not invalidate the verdict, provided the juror announced his assent. Cannon v. Commonwealth, 291 Ky. 50, 163 S.W.2d 15, 1942 Ky. LEXIS 165 (Ky. 1942) (decided under prior law).
Statement of juror, upon being polled in prosecution for murder, that it was not his verdict, that he did agree to it, but he didn't want to do it, that it was against his will was enough to raise inference that the finding of the jury was not concurred in by each of the jurors and that being true, there was no legal verdict. Cannon v. Commonwealth, 291 Ky. 50, 163 S.W.2d 15, 1942 Ky. LEXIS 165 (Ky. 1942) (decided under prior law).
A verdict was invalid since it was not unanimous where juror stated on being polled that he was forced to sign the verdict. Coomer v. Commonwealth, 238 S.W.2d 161, 1951 Ky. LEXIS 809 (Ky. 1951) (decided under prior law).
Where record did not disclose whether a poll was taken, Court of Appeals would assume that verdict was unanimous and would not reverse on ground court failed to instruct that a unanimous verdict was required. Green v. Commonwealth, 281 S.W.2d 637, 1955 Ky. LEXIS 199 (Ky. 1955) (decided under prior law).
Because defendant's verdict was unanimous, the trial court did not err in accepting it. After the verdict was read, the jury indicated that the verdict was incorrect; the jury was sent back to the jury room to deliberate and returned with a corrected verdict, and the jury was polled, which reflected that the verdict was unanimous. Buchanan v. Commonwealth, 399 S.W.3d 436, 2012 Ky. App. LEXIS 181 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 327 (Ky. June 12, 2013).
5. Waiver.
The accused may waive his right to poll the jury. Johnson v. Commonwealth, 308 Ky. 709, 215 S.W.2d 838, 1948 Ky. LEXIS 1028 (Ky. 1948) (decided under prior law).
A waiver of right to poll the jury should not be implied. Carver v. Commonwealth, 256 S.W.2d 375, 1953 Ky. LEXIS 731, 49 A.L.R.2d 616 (Ky. 1953) (decided under prior law).
6. Impeachment.
An affidavit of juror that she did not agree with the verdict could not be used to impeach verdict of guilty, where juror had stated when asked if the verdict was hers at the time the jury was polled that she reckoned it was, since the testimony or affidavit of a juror will not be considered to impeach a verdict except on the ground that the verdict was made by lot. Howard v. Commonwealth, 240 S.W.2d 616, 1951 Ky. LEXIS 998 (Ky. 1951) (decided under prior law).
Rule 9.90.  Insanity.
Text
(1)  If the defense of insanity is made by the defendant, the jury must be instructed to state the finding of insanity in their verdict if they acquit the defendant on that ground.
(2)  When such a verdict is returned the court may on motion of the prosecuting attorney or on its own initiative dispose of the defendant in accordance with KRS 504.030.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999.)
Annotations

Cross-References.
Mental disease or defect, proceedings under Penal Code, KRS 504.020 to 504.050.
NOTES TO DECISIONS

 	1. 	Determination of Insanity.
 		2. 	— M'Naghten Rule.
 	3. 	Instructions.
 	4. 	Commitment.
1. Determination of Insanity.
In prosecution for shooting with intent to kill, although defendant had been adjudged to be a person of unsound mind at an inquest held about 10½ months before commission of the crime and the judgment had never been modified, reversed or set aside, the question of defendant's insanity at the time of the commission of the crime did not resolve itself into one of law but was a question of fact to be determined by the jury. Sharp v. Commonwealth, 308 Ky. 765, 215 S.W.2d 983, 1948 Ky. LEXIS 1055 (Ky. 1948) (decided under prior law).
Testimony of doctors introduced by the Commonwealth that defendant, in relating the history of his case, told them he was in habit of consuming large quantities of intoxicating liquors, was competent and was proper for the doctors to consider in arriving at a conclusion with respect to mental capacity of defendant. Sharp v. Commonwealth, 308 Ky. 765, 215 S.W.2d 983, 1948 Ky. LEXIS 1055 (Ky. 1948) (decided under prior law).
Defendant has defense if at time he committed act he did not have substantial capacity either to appreciate criminality of his conduct, or, if he did understand it, to resist his impulse to violate law, but in either case, his conduct must have been result of mental disease or defect not including abnormality manifested only by repeated criminal or otherwise antisocial conduct. Terry v. Commowealth, 371 S.W.2d 862, 1963 Ky. LEXIS 120 (Ky. 1963), overruled in part, Mason v. Commonwealth, 565 S.W.2d 140, 1978 Ky. LEXIS 348 (Ky. 1978) (decided under prior law).
2. — M'Naghten Rule.
In criminal actions mere fact that defendant has some form of insanity does not relieve him from consequences of his act, but he must be so bereft of mind as to render him incapable of knowing right from wrong or, if knowing, incapable of controlling his actions. Sharp v. Commonwealth, 308 Ky. 765, 215 S.W.2d 983, 1948 Ky. LEXIS 1055 (Ky. 1948); Newsome v. Commonwealth, 366 S.W.2d 174, 1962 Ky. LEXIS 2 (Ky. 1962), cert. denied, 375 U.S. 887, 84 S. Ct. 163, 11 L. Ed. 2d 116, 1963 U.S. LEXIS 473 (1963) (decided under prior law).
The M'Naghten Rule is applied in the Commonwealth for determining criminal responsibility. Newsome v. Commonwealth, 366 S.W.2d 174, 1962 Ky. LEXIS 2 (Ky. 1962), cert. denied, 375 U.S. 887, 84 S. Ct. 163, 11 L. Ed. 2d 116, 1963 U.S. LEXIS 473 (1963) (decided under prior law).
3. Instructions.
Instruction to jury on insanity was not erroneous where the word “yet” was used for the word “you,” but no one could say that a jury composed of ordinarily intelligent persons could or would be confused or misled or where the word “not” was omitted from second clause but the first part of the sentence stated the law. Underwood v. Commonwealth, 266 Ky. 613, 99 S.W.2d 467, 1936 Ky. LEXIS 695 (Ky. 1936) (decided under prior law).
In prosecution for murder, failure to instruct jury that, if they should find defendant not guilty by reason of insanity, they should so state in their verdict was not prejudicial, particularly where only defense was insanity. Terry v. Commowealth, 371 S.W.2d 862, 1963 Ky. LEXIS 120 (Ky. 1963), overruled in part, Mason v. Commonwealth, 565 S.W.2d 140, 1978 Ky. LEXIS 348 (Ky. 1978) (decided under prior law).
4. Commitment.
After acquittal of defendant on grounds of insanity, commitment is discretionary if the trial judge finds that the defendant's insanity continues or that his discharge would be dangerous to the peace. Lynch v. Overholser, 369 U.S. 705, 82 S. Ct. 1063, 8 L. Ed. 2d 211, 1962 U.S. LEXIS 1228 (1962) (decided under prior law).
X.
NEW TRIAL
Rule 10.02.  Motion for new trial. 
Rule 10.04.  Examination of jurors after verdict. 
Rule 10.06.  Time for motion. 
Rule 10.08.  Time for serving affidavits. 
Rule 10.10.  Clerical mistakes. 
Rule 10.12.  Preservation of error. 
Rule 10.24.  Motion for judgment of Acquittal. 
Rule 10.26.  Substantial error. 
Rule 10.02.  Motion for new trial.
Text
(1)  Upon motion of a defendant, the court may grant a new trial for any cause which prevented the defendant from having a fair trial, or if required in the interest of justice. If trial was by the court without a jury, the court may vacate the judgment, take additional testimony and direct the entry of a new judgment.
(2)  Not later than ten (10) days after return of the verdict, the court on its own initiative may order a new trial for any reason for which it might have granted a new trial on motion of a defendant, and in the order shall specify the grounds therefor.
Annotations

Kentucky Law Journal.
Comments, Brown v. Commonwealth: The Court Balks On Quotient Verdicts, 62 Ky. L.J. 243 (1973-1974).
Cited:  Baker v. Commonwealth, 500 S.W.2d 69, 1973 Ky. LEXIS 202 (Ky. 1973); Foster v. Commonwealth, 507 S.W.2d 443, 1974 Ky. LEXIS 702 (Ky. 1974); Skaggs v. Commonwealth, 803 S.W.2d 573, 1990 Ky. LEXIS 113 (Ky. 1990); Partin v. Commonwealth, 337 S.W.3d 639, 2010 Ky. App. LEXIS 249 (Ky. Ct. App. 2010).
NOTES TO DECISIONS
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 		4. 	— Diligence to Discover Before Trial.
 		5. 	— — Failure to Show.
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 	14. 	Supporting Affidavit.
 	15. 	Double Jeopardy.
 	16. 	Guilty Pleas.
 	17. 	Motion.
 		18. 	— Time for Making.
 		19. 	— Grounds Not Discussed in Brief.
 		20. 	— Record.
 	21. 	Discretion of Judge.
 	22. 	Absence of Accused.
 	23. 	Verdict by Lot.
 	24. 	Error in Instructions.
 		25. 	— Failure to Include in Motion.
 	26. 	Verdict Against Law or Evidence.
 	27. 	Defective Indictment.
 	28. 	Setting Aside Judgment.
 	29. 	Unfair Trial.
 		30. 	— Admission or Rejection of Evidence.
 		31. 	— Judge.
 		32. 	— — Misconduct.
 		33. 	— Jury.
 		34. 	— — Bias or Prejudice.
 		35. 	— — Disqualification.
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 		38. 	— Prosecuting Attorney.
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 		42. 	— — Separation.
 		43. 	— Representation by Counsel.
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1. Time for Filing.
The time for the filing of the motion for a new trial is not enlarged by this rule. Marcum v. Commonwealth, 412 S.W.2d 241, 1967 Ky. LEXIS 414 (Ky. 1967).
Defendant's motion for a new trial based on newly-discovered evidence was properly denied as it was time-barred, even if the time period was tolled due to a no-contact with the jury order, as the motion was filed more than one year after the decision that rendered the no-contact order a nullity as a matter of law; the pendency of defendant's appeal from the trial court's refusal to set aside the no-contact order did not toll the one-year period for filing the motion for a new trial. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
2. Successor Judge.
It is left in the discretion of the successor judge to determine if he can properly rule on a motion for a new trial. Jackson v. Commonwealth, 445 S.W.2d 835, 1969 Ky. LEXIS 180 (Ky. 1969).
Where the grounds raised on a motion for a new trial were all matters which could be determined from the record and a transcript of the pertinent parts of the record was before the court, there was no error in a successor judge ruling on the motion for new trial. Jackson v. Commonwealth, 445 S.W.2d 835, 1969 Ky. LEXIS 180 (Ky. 1969).
3. Newly Discovered Evidence.
The defendant had to file his own affidavit showing that he could not, by the exercise of reasonable diligence, have known of existence of newly discovered evidence until after trial had concluded. Spurlock v. Commonwealth, 311 Ky. 238, 223 S.W.2d 910, 1949 Ky. LEXIS 1114 (Ky. 1949) (decided under prior law).
In considering a motion for a new trial on ground of newly discovered evidence, the trial court was privileged to exercise a reasonable discretion. Harrod v. Commonwealth, 311 Ky. 810, 226 S.W.2d 4, 1950 Ky. LEXIS 557 (Ky. 1950), cert. denied, Harrod v. Kentucky, 339 U.S. 915, 70 S. Ct. 562, 94 L. Ed. 1341, 1950 U.S. LEXIS 2288 (1950) (decided under prior law).
It was mandatory that defendant file his own affidavit or the affidavits of the witnesses that provided the new evidence before a new trial could be granted on newly discovered evidence. Neal v. Commonwealth, 303 S.W.2d 903, 1957 Ky. LEXIS 273 (Ky. 1957) (decided under prior law).
In applying for new trial in a criminal case the defendant had to rebut presumption that verdict was correct and show that additional or newly discovered evidence relied upon to justify another trial was of such decisive or conclusive nature that it would, with reasonable certainty, have changed verdict or that it would probably have changed result if new trial should have been granted. Gilbert v. Commonwealth, 317 S.W.2d 175, 1958 Ky. LEXIS 80 (Ky. 1958) (decided under prior law).
After conviction for voluntary manslaughter, trial judge did not abuse his discretion in refusing to grant new trial on ground of newly discovered evidence consisting of an affidavit that some of the wounds found on victim's body had been inflicted during two fights that had occurred prior to the one with defendant since the probative value of the affidavit was substantially affected by the affidavit of the county coroner which stated all the wounds were inflicted at approximately the same time and the newly discovered evidence was not of such decisive force or value that it would with reasonable certainty have changed the verdict or that it probably would have changed the result if a new trial were granted. Ferguson v. Commonwealth, 373 S.W.2d 729, 1963 Ky. LEXIS 172 (Ky. 1963).
Allegedly, newly discovered evidence of an inmate of penitentiary that he had heard third person say to fourth person, “I'll bust your damn brains out just like I did” decedent's was hearsay and was not newly discovered evidence since it was not evidence at all and was not proper basis for a new trial under RCr 10.06 or 11.42. Yates v. Commonwealth, 375 S.W.2d 271, 1964 Ky. LEXIS 405 (Ky. 1964), cert. denied, 377 U.S. 937, 84 S. Ct. 1343, 12 L. Ed. 2d 300, 1964 U.S. LEXIS 1334 (1964).
A motion for new trial on the ground of newly discovered evidence will not be considered unless the defendant files his own affidavit showing diligence in attempting to discover the new evidence before the first trial. Wheeler v. Commonwealth, 395 S.W.2d 569, 1965 Ky. LEXIS 148 (Ky. 1965).
In order for newly discovered evidence to support a motion for new trial in a criminal case it must be of such decisive value or force that it would, with reasonable certainty, have changed the verdict or that it would probably change the result if a new trial should be granted. Wheeler v. Commonwealth, 395 S.W.2d 569, 1965 Ky. LEXIS 148 (Ky. 1965).
The affidavit showing diligence in attempting to discover the new evidence is in the nature of testimony and counsel cannot speak for his client in the sense of giving client's testimony. Wheeler v. Commonwealth, 395 S.W.2d 569, 1965 Ky. LEXIS 148 (Ky. 1965).
Where there was no showing of diligence, affidavits on motion for new trial on ground of newly discovered evidence could not be considered. Wheeler v. Commonwealth, 395 S.W.2d 569, 1965 Ky. LEXIS 148 (Ky. 1965).
Since affidavits in which witnesses recant their testimony are regarded with great distrust and usually given very little weight, nothing justified overturning the trial court's refusal to grant a new trial on the grounds of newly discovered evidence. Hensley v. Commonwealth, 488 S.W.2d 338, 1972 Ky. LEXIS 38 (Ky. 1972).
Generally, a new trial motion based on newly discovered evidence should only be granted when the new evidence is such as would, with reasonable certainty, change the verdict upon retrial. Carwile v. Commonwealth, 694 S.W.2d 469, 1985 Ky. App. LEXIS 626 (Ky. Ct. App. 1985).
A trial court does not abuse its discretion in denying a defendant a new trial on the grounds of newly discovered evidence when the defendant in fact knew of the evidence but chose not to use it for strategic reasons and when the evidence would not change the outcome of the case. Collins v. Commonwealth, 951 S.W.2d 569, 1997 Ky. LEXIS 103 (Ky. 1997).
Where several members of a murder victim's family wore large buttons during the penalty phase of defendant's criminal trial, which bore a photograph of the victim with her two (2) grandchildren similar to a photograph that had previously been deemed inadmissible, the issue was not preserved for review where defendant made no contemporaneous objection during trial to the wearing of the buttons; defendant did not preserve the issue for review by raising it in his new trial motion, pursuant to CR 10.02, as the wearing of the buttons during the penalty phase of the trial was not “newly discovered evidence.” Lanham v. Commonwealth, 171 S.W.3d 14, 2005 Ky. LEXIS 244 (Ky. 2005).
Because post-conviction DNA evidence conclusively excluded defendant as the source of semen, the semen evidence collected from the rape kit and clothing played a substantial, if not central, role in the trial and which the Commonwealth argued corroborated the victim's allegations, and there were numerous and troubling testimonial inconsistencies, a new trial was warranted to avoid a substantial miscarriage of justice under RCr 10.02. Bedingfield v. Commonwealth, 260 S.W.3d 805, 2008 Ky. LEXIS 184 (Ky. 2008).
Trial court properly denied defendant's motion for a new trial based on newly discovered evidence of an enhanced 911 call; defendant did not follow proper procedures in filing the motion, the 911 call did not meet the criteria of newly discovered evidence, and defendant did not demonstrate the evidence would have resulted in a different outcome. Rowe v. Commonwealth, 355 S.W.3d 480, 2011 Ky. App. LEXIS 226 (Ky. Ct. App. 2011).
4. — Diligence to Discover Before Trial.
A new trial should not be granted to give accused an opportunity to prove facts whose existence he knew and negligently failed to offer on his trial. Hunter v. Commonwealth, 259 S.W.2d 74, 1953 Ky. LEXIS 938 (Ky. 1953) (decided under prior law).
One of the prerequisites for granting new trial on newly discovered evidence is diligence on part of accused and his counsel to discover the evidence relied upon. Hunter v. Commonwealth, 259 S.W.2d 74, 1953 Ky. LEXIS 938 (Ky. 1953) (decided under prior law).
The affidavit in support of a motion for a new trial should recite the nature of the due diligence exercised in endeavoring to discover the evidence. Merrifield v. Commonwealth, 268 S.W.2d 405, 1954 Ky. LEXIS 897 (Ky. 1954), cert. denied, 348 U.S. 935, 75 S. Ct. 360, 99 L. Ed. 732, 1955 U.S. LEXIS 1194 (1955) (decided under prior law).
Facts or evidence not introduced or otherwise made use of at trial because they were forgotten until after trial do not constitute newly discovered evidence because of which new trial may be granted. La Vigne v. Commonwealth, 353 S.W.2d 376, 1962 Ky. LEXIS 16, 92 A.L.R.2d 988 (Ky. 1962) (decided under prior law).
Knowledge which was known but not recalled by defendant at the time of the original trial was not newly discovered evidence for which a new trial could be granted. La Vigne v. Commonwealth, 353 S.W.2d 376, 1962 Ky. LEXIS 16, 92 A.L.R.2d 988 (Ky. 1962) (decided under prior law).
Schizophrenic inmate's RCr 10.02 and 10.06 motions for a new trial challenging his competency at the time of the offense failed for the lack of diligence in discovering the supposed new evidence: (1) the inmate and his trial counsel were aware of a mental condition, ultimately accepting a plea of guilty but mentally ill; (2) before the plea, the inmate was diagnosed with schizotypal personality disorder, which he indicated may have involved temporary psychotic episodes; (3) while his present diagnosis of schizophrenia was much more severe, the possibility that the inmate was in the midst of a psychotic episode at the time of the shooting was recognized prior to sentencing; and (4) the inmate was given the more severe diagnosis of schizophrenia as early as 1999, yet his motion for a new trial was not filed until 2004. Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
5. — — Failure to Show.
Where defendants were indicted in October 1939 and were not tried until February 1940 and the parties whose affidavits were offered as newly discovered evidence lived in the vicinity of the defendants and there was no showing that any of them would not have been available for trial, there was no showing of diligence on the part of defendants in preparing their case and the trial court did not err in overruling motion for new trial. Hale v. Commonwealth, 283 Ky. 841, 143 S.W.2d 720, 1940 Ky. LEXIS 423 (Ky. 1940) (decided under prior law).
The testimony of a witness who had been summoned, but did not appear and testify at the trial could not be made available for motion for a new trial on ground of newly discovered evidence where requisite diligence in procuring his attendance at the trial was absent. Haynes v. Commonwealth, 304 Ky. 753, 202 S.W.2d 400, 1947 Ky. LEXIS 714 (Ky. 1947) (decided under prior law).
Where defendant knew that undertaker had prepared decedent's body for burial it was incumbent upon him to ascertain what the undertaker knew about the case where he had ample time after indictment was returned and before the case was called for trial, and refusal of court to grant new trial in prosecution for murder upon ground of newly discovered evidence was not error. Hurd v. Commonwealth, 307 Ky. 300, 210 S.W.2d 938, 1948 Ky. LEXIS 725 (Ky. 1948) (decided under prior law).
Where there was nothing in affidavits filed to support motion for new trial to indicate that either of the witnesses was not available at the first trial or that this evidence was discovered after the first trial and could not have been discovered previous thereto, defendant was not entitled to new trial on ground of newly discovered evidence. Lightfoot v. Commonwealth, 310 Ky. 151, 219 S.W.2d 984, 1949 Ky. LEXIS 849 (Ky. 1949) (decided under prior law).
Defendant was not entitled to a new trial on ground of newly discovered evidence that victim had a pistol when he was shot by defendant since defendant failed to make any showing that he had exercised due diligence to discover it before trial. Spurlock v. Commonwealth, 311 Ky. 238, 223 S.W.2d 910, 1949 Ky. LEXIS 1114 (Ky. 1949) (decided under prior law).
Where neither motion for new trial on ground of newly discovered evidence nor affidavits filed in support thereof showed any diligence on the part of defendant to discover the evidence before trial, the court properly refused to grant defendant's motion for new trial on that ground. Roland v. Murray, 239 S.W.2d 967, 1951 Ky. LEXIS 920 (Ky. 1951) (decided under prior law).
Where testimony of new witnesses would have contributed nothing new to evidence and it was not shown that due diligence had been exercised to produce these witnesses before trial, the trial court properly refused to grant new trial on ground of newly discovered evidence. Wilson v. Commonwealth, 253 S.W.2d 254, 1952 Ky. LEXIS 1075 (Ky. 1952) (decided under prior law).
Where a defendant was convicted of stealing a watch from another prisoner in the county jail, he was not entitled to a new trial on grounds of newly discovered evidence that a third person found a watch in the jail like the one claimed to have been stolen since defendant did not say that by the exercise of due diligence the newly discovered evidence could not have been obtained before trial. Parker v. Commonwealth, 255 S.W.2d 1003, 1953 Ky. LEXIS 699 (Ky. 1953) (decided under prior law).
In trial for detaining prosecutrix against her will for purpose of having intercourse with her, defendant who had lived in house with prosecutrix for four years and who testified he had whipped her for running around with boys of loose character certainly knew or could have easily ascertained before trial that her general reputation for veracity and virtue was bad and he was not entitled to a new trial on ground of newly discovered evidence that the reputation of prosecutrix for morality and credibility was bad. Hunter v. Commonwealth, 259 S.W.2d 74, 1953 Ky. LEXIS 938 (Ky. 1953) (decided under prior law).
Defendant's affidavit seeking new trial on ground of newly discovered evidence was fatally defective because it failed to set forth sufficient facts to support allegation that due diligence was exercised by him. Chambers v. Commonwealth, 264 S.W.2d 61, 1953 Ky. LEXIS 1255 (Ky. 1953) (decided under prior law).
Where trial was adjourned overnight after witness for prosecution testified that defendant and a companion had waited in automobile while the witness committed robbery and at no time did defendant before conclusion of the trial ask for a subpoena or make any effort to obtain the presence of the companion or ask a suspension or a continuance until her presence could be obtained, defendant did not exercise a proper degree of diligence to justify the granting of a new trial on the ground of newly discovered evidence supported by an affidavit of the companion. Tinsley v. Commonwealth, 273 S.W.2d 364, 1954 Ky. LEXIS 1162 (Ky. 1954) (decided under prior law).
Refusal of court to grant new trial where alleged evidence consisted of affidavit of person, with whom defendant had been living, who lived in immediate vicinity of scene of cutting, and who claimed to have witnessed it, was proper in absence of sufficient showing of diligence to obtain such evidence for use at trial, or that defendant was deprived of evidence through no fault or dereliction of his own. Carr v. Commonwealth, 296 S.W.2d 467, 1956 Ky. LEXIS 207 (Ky. 1956) (decided under prior law).
Newly discovered evidence in the form of affidavit of defendant's brother that the brother had watched the altercation between defendant and deceased through window of house and saw the deceased attack defendant with knives and defendant repel him was of little or no probative value where the affidavit failed to show why he did not disclose this information prior to the trial after he learned his brother was in trouble and the trial court was justified in denying the motion for a new trial on the ground of newly discovered evidence. Moss v. Commonwealth, 332 S.W.2d 650, 1959 Ky. LEXIS 23 (Ky. 1959), cert. denied, Moss v. Kentucky, 364 U.S. 846, 81 S. Ct. 88, 5 L. Ed. 2d 70, 1960 U.S. LEXIS 671 (1960) (decided under prior law).
Witnesses who lived in the same apartment with defendant were available at the time of trial and the trial court correctly held there was no showing of diligence on the part of defendant to secure the presence of these witnesses in court to corroborate his testimony as to where shooting took place; hence their testimony could not be used in motion for new trial as grounds of newly discovered evidence. Bradley v. Commonwealth, 347 S.W.2d 532, 1961 Ky. LEXIS 368 (Ky. 1961), cert. denied, 368 U.S. 859, 82 S. Ct. 99, 7 L. Ed. 2d 56, 1961 U.S. LEXIS 709 (1961) (decided under prior law).
6. — Time of Discovery.
To succeed on a new trial motion, the defendant must show that the evidence was discovered after the trial. Carwile v. Commonwealth, 694 S.W.2d 469, 1985 Ky. App. LEXIS 626 (Ky. Ct. App. 1985).
7. — Witness' Testimony.
When a witness who has chosen not to testify subsequently comes forward to offer testimony exculpating a defendant, the evidence is not “newly discovered.” Carwile v. Commonwealth, 694 S.W.2d 469, 1985 Ky. App. LEXIS 626 (Ky. Ct. App. 1985).
8. — Cumulative.
Statements which were not positive, but were cumulative, and did not relate to time and place of the assault and battery did not warrant new trial on ground of newly discovered evidence. Burton v. Commonwealth, 309 Ky. 102, 216 S.W.2d 907, 1949 Ky. LEXIS 644 (Ky. 1949) (decided under prior law).
Denial of new trial on ground of newly discovered evidence, where affidavits showed that evidence would have been only cumulative and there was no showing of diligence, was proper. Bolin v. Kentucky, 311 Ky. 143, 223 S.W.2d 724, 1949 Ky. LEXIS 1078 (Ky. 1949) (decided under prior law).
Ordinarily, newly discovered evidence which was merely cumulative was not a sufficient ground for a new trial. Spurlock v. Commonwealth, 311 Ky. 238, 223 S.W.2d 910, 1949 Ky. LEXIS 1114 (Ky. 1949) (decided under prior law).
Newly discovered evidence which was cumulative only could not be relied on as ground for a new trial, unless it was of such convincing nature as to satisfy the mind of the court that it would have a decisive influence in favor of the one offering it, should a new trial be granted. Harrod v. Commonwealth, 311 Ky. 810, 226 S.W.2d 4, 1950 Ky. LEXIS 557 (Ky. 1950), cert. denied, Harrod v. Kentucky, 339 U.S. 915, 70 S. Ct. 562, 94 L. Ed. 1341, 1950 U.S. LEXIS 2288 (1950) (decided under prior law).
Where the newly discovered evidence offered in support of a motion for a new trial was merely cumulative and amounted in the main to an attack upon the credibility of the victim and his wife as witnesses and in no way refuted the actual circumstances of the shooting, it did not warrant the granting of a new trial. Chambers v. Commonwealth, 264 S.W.2d 61, 1953 Ky. LEXIS 1255 (Ky. 1953) (decided under prior law).
Where newly discovered evidence, at best, was merely cumulative, new trial was not warranted. Carr v. Commonwealth, 296 S.W.2d 467, 1956 Ky. LEXIS 207 (Ky. 1956) (decided under prior law).
As a general rule, a new trial should not have been granted if newly discovered evidence was merely cumulative in character but, although the additional evidence was of the same kind or tended to prove the same facts as did testimony which was admitted on the trial, if its probative effect appeared so strong as to induce the judicial belief that it would probably have produced a different verdict on retrial, the new trial should have been granted. Gilbert v. Commonwealth, 317 S.W.2d 175, 1958 Ky. LEXIS 80 (Ky. 1958) (decided under prior law).
Newly discovered evidence that defendant did not assault victim with rock, where there was ample evidence to support the verdict, merely tended to add to the contradiction of the victim's story and therefore, was cumulative, and it was not of the character or force defined as clearly requiring another trial; thus court properly overruled motion for new trial. Gilbert v. Commonwealth, 317 S.W.2d 175, 1958 Ky. LEXIS 80 (Ky. 1958) (decided under prior law).
Although Court of Appeals has not liberally indorsed granting of new trials in cases where newly discovered evidence is only impeaching or cumulative in nature, when it appears that there might be miscarriage of justice if new trial were not granted, court will show no hesitancy in granting one. Mullins v. Commonwealth, 375 S.W.2d 832, 1964 Ky. LEXIS 440 (Ky. 1964).
Where evidence is merely cumulative it does not warrant a new trial on the ground of newly discovered evidence. Fannin v. Commonwealth, 394 S.W.2d 897, 1965 Ky. LEXIS 216 (Ky. 1965).
9. — Impeaching.
Allegedly, newly discovered evidence that arresting officer had to point out defendant to the father of prosecuting witness in prosecution for detaining a girl against her will for immoral purposes was only contradictory for purposes of impeachment and evidence of two parties that they passed the corner where the prosecuting witness was and there was no one with her was merely cumulative and not grounds for a new trial. House v. Commonwealth, 284 Ky. 632, 145 S.W.2d 834, 1940 Ky. LEXIS 556 (Ky. 1940) (decided under prior law).
The general rule is a new trial will not be granted for newly discovered evidence which is only impeaching in its nature, but the rule should be cautiously applied, and when the discovered evidence is of such compelling weight that it probably would have induced the jury to reach a different verdict, a new trial will be granted. McGregor v. Commonwealth, 253 S.W.2d 624, 1952 Ky. LEXIS 1119 (Ky. 1952); Shepherd v. Commonwealth, 267 Ky. 195, 101 S.W.2d 918, 1937 Ky. LEXIS 295 (1937) (decided under prior law).
Where there were two witnesses besides witness defendant claimed was not present, who testified positively that defendant shot police officer and where the newly discovered evidence did no more than raise a doubt as to whether such witness was actually present the new evidence did not have the decisive character that impeaching evidence ordinarily is required to have in order to constitute grounds for a new trial. Merrifield v. Commonwealth, 268 S.W.2d 405, 1954 Ky. LEXIS 897 (Ky. 1954), cert. denied, 348 U.S. 935, 75 S. Ct. 360, 99 L. Ed. 732, 1955 U.S. LEXIS 1194 (1955) (decided under prior law).
New trial should not be granted on ground of newly discovered evidence which would merely impeach a witness unless such evidence is of such great materiality as would probably have resulted in a different verdict. Tinsley v. Commonwealth, 273 S.W.2d 364, 1954 Ky. LEXIS 1162 (Ky. 1954) (decided under prior law).
Newly discovered evidence which tended to contradict witness on collateral matters was not of sufficient materiality as would probably change result on another trial and to authorize the granting of a new trial. Roberts v. Commonwealth, 317 S.W.2d 181, 1958 Ky. LEXIS 84 (Ky. 1958) (decided under prior law).
Newly discovered evidence that witness heard the mother of the victim admit she was mistaken in identifying defendant as person who raped her daughter would only have tended to contradict or impeach the testimony of the victim's mother and was not a sufficient ground for new trial. Parsley v. Commonwealth, 321 S.W.2d 259, 1958 Ky. LEXIS 18 (Ky. 1958) (decided under prior law).
10. — Irrelevant and Incompetent.
Newly discovered evidence which was irrelevant and incompetent did not warrant a new trial. Wilson v. Commonwealth, 303 Ky. 219, 197 S.W.2d 240, 1946 Ky. LEXIS 815 (Ky. 1946) (decided under prior law).
11. — Sufficient.
Where defendant in prosecution for armed robbery relied on an alibi, introducing numerous witnesses related to him by blood, marriage or a business relationship, and Commonwealth's testimony was somewhat shrouded in doubt as to conclusiveness of defendant's identification as the guilty person, defendant's motion for new trial should have been granted on ground of newly discovered evidence of witness who was a substantial citizen, a totally disinterested witness and unrelated to defendant by blood, marriage or business relationship. Haynes v. Commonwealth, 304 Ky. 753, 202 S.W.2d 400, 1947 Ky. LEXIS 714 (Ky. 1947) (decided under prior law).
Newly discovered evidence was of sufficient importance to justify a new trial where it showed witness actually was present at time of shooting but had been persuaded to deny the fact. McGregor v. Commonwealth, 253 S.W.2d 624, 1952 Ky. LEXIS 1119 (Ky. 1952) (decided under prior law).
12. — Insufficient.
Refusal to set aside previous order denying a new trial and to grant a new trial on ground of newly discovered evidence relating to statements allegedly made by prosecutrix shortly before trial was not error, where accused did not assert such ground until after original motion for new trial had been overruled, though witnesses attended trial on behalf of accused and divulged whatever information they had to Commonwealth's attorney and court, and in view of fact that such evidence could be used only for purposes of contradiction. Walsh v. Commonwealth, 300 Ky. 545, 189 S.W.2d 840, 1945 Ky. LEXIS 595 (Ky. 1945) (decided under prior law).
Alleged newly discovered evidence, in prosecution for breaking and entering and stealing pistol, that person from whom defendant claimed he bought the pistol had stolen various articles and had the reputation of being a thief was inadmissible since a person charged with a crime cannot exonerate himself by proving that another committed similar crimes and had a bad reputation. Wilson v. Commonwealth, 303 Ky. 219, 197 S.W.2d 240, 1946 Ky. LEXIS 815 (Ky. 1946) (decided under prior law).
Where witness who was in boat near place where decedent drowned left the county seat during trial without permission of Commonwealth but defendant was permitted to read his testimony given at the examining trial where he had been subjected to long cross-examination by the defendant's attorney, there was no error in refusing to grant new trial on the basis of newly discovered evidence. Hurd v. Commonwealth, 307 Ky. 300, 210 S.W.2d 938, 1948 Ky. LEXIS 725 (Ky. 1948) (decided under prior law).
Refusal to grant defendant's motion for new trial on ground of newly discovered evidence was proper where diligence in discovering evidence was not shown, the evidence was cumulative and it was not such as would have had a decisive influence on the jury or would have caused it to render a verdict other than the one returned. Carter v. Commonwealth, 309 Ky. 208, 217 S.W.2d 208, 1949 Ky. LEXIS 661 (Ky. 1949) (decided under prior law).
Where evidence relied on was precisely that contained in the affidavit defendant was permitted to read to the jury on the first trial, with the exception that true names were substituted for fictitious ones and witness who would testify as to the so-called newly discovered evidence had made so many contradictory statements and had been convicted of so many felonies that his testimony would have no weight with a jury, it was not error for court to overrule defendant's motion for a new trial on the ground of newly discovered evidence. Harrod v. Commonwealth, 311 Ky. 810, 226 S.W.2d 4, 1950 Ky. LEXIS 557 (Ky. 1950), cert. denied, Harrod v. Kentucky, 339 U.S. 915, 70 S. Ct. 562, 94 L. Ed. 1341, 1950 U.S. LEXIS 2288 (1950) (decided under prior law).
The trial judge properly denied motion for new trial where newly discovered evidence had no probative value in view of contradiction by the witness. Colwell v. Commonwealth, 320 S.W.2d 116, 1958 Ky. LEXIS 10 (Ky. 1958) (decided under prior law).
Where defendant testified that he struck decedent in self-defense and record contained statements of several persons to that effect and where evidence offered as grounds for new trial was that when decedent received fatal clubbing defendant was sitting on a rock dead drunk and unable to stand on his feet but that he got up and told another person in the party not to hurt the decedent, such evidence was so untrustworthy as to justify rejection of the grounds as sufficient for granting a new trial. Couch v. Commonwealth, 321 S.W.2d 39, 1959 Ky. LEXIS 255 (Ky. 1959) (decided under prior law).
13. Time for Making Motion.
Where affidavits in support of a motion for a new trial complained that certain jurors were allowed to make telephone calls and that the jury was improperly separated, but did not clearly show when the defendant first had knowledge of the phone calls and the alleged separation, the errors were waived if the defendant had knowledge of these facts before the verdict but did not complain until the motion for a new trial. Arnett v. Commonwealth, 470 S.W.2d 834, 1971 Ky. LEXIS 285 (Ky. 1971).
It is not improper to consider a motion to vacate a judgment made pursuant to this rule or RCr 11.42 while a direct appeal from the same judgment is pending. Wilson v. Commonwealth, 761 S.W.2d 182, 1988 Ky. App. LEXIS 183 (Ky. Ct. App. 1988).
14. Supporting Affidavit.
Where in his motion for a new trial the defendant alleged that several jurors were permitted to make phone calls and that the jury was improperly separated, but the supporting affidavit did not profess any personal knowledge by the affiant of the events mentioned, the affidavit fell short as a supporting affidavit. Arnett v. Commonwealth, 470 S.W.2d 834, 1971 Ky. LEXIS 285 (Ky. 1971).
15. Double Jeopardy.
Constitutional protection against double jeopardy was not violated where second jury returned the same verdict and fixed the same penalty as the first. Lowe v. Commonwealth, 500 S.W.2d 67, 1973 Ky. LEXIS 201 (Ky. 1973).
16. Guilty Pleas.
RCr 10.02 and RCr 10.06 did not entitle defendant, who sought relief from a plea of guilty but mentally ill that he had entered as a juvenile to murder, attempted murder, and burglary, to a new trial based on his claim that newly discovered evidence about his mental state showed that he had been incompetent at the time he entered the plea. A guilty plea waives all defenses except for the failure to charge an offense, and a plea dispenses with a trial so that following a guilty plea there can be no “new” trial. Carneal v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 157 (Ky. Ct. App. 2006), aff'd in part, rev'd in part, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008).
17. Motion.
Any error committed upon trial upon which a new trial was sought had to be pointed out and brought before Court of Appeals in defendant's motion and grounds for new trial. Kelley v. Commonwealth, 300 Ky. 136, 187 S.W.2d 796, 1945 Ky. LEXIS 804 (1945) (decided under prior law).
Where defendant's motion for a new trial was never acted on, and his offered bill of exceptions was never approved nor filed by court order, trial court's order dismissing defendant's alleged appeal was a nullity, since court could not deprive defendant of right to perfect record for an appeal from judgment convicting him, and an appeal granted from order was dismissed. Collins v. Commonwealth, 300 Ky. 258, 188 S.W.2d 432, 1945 Ky. LEXIS 525 (Ky. 1945) (decided under prior law).
Where defendant's motion for a new trial was never acted on, and his offered bill of exceptions was never approved nor filed by court order, each suspended finality of judgment of conviction until they were acted on by court, and prevented running of limitation period within which defendant could prosecute an appeal to Court of Appeals. Johnson v. Commonwealth, 300 Ky. 461, 189 S.W.2d 684, 1945 Ky. LEXIS 581 (Ky. 1945) (decided under prior law).
Defendant could raise error of court in overruling his demurrer to the indictment without including it in his motion for a new trial. Denham v. Commonwealth, 311 Ky. 320, 224 S.W.2d 180, 1949 Ky. LEXIS 1147 (Ky. 1949) (decided under prior law).
An appeal from judgment of conviction could not be prosecuted while motion for new trial was pending. Adkins v. Commonwealth, 309 S.W.2d 165, 1958 Ky. LEXIS 337 (Ky. 1958) (decided under prior law).
Filing of motion and grounds for new trial was an essential step in appeal of a criminal action, and reviewing court would not consider errors committed in the trial unless they were set out in motion for new trial, and unless motion had been passed on by trial court. Adkins v. Commonwealth, 309 S.W.2d 165, 1958 Ky. LEXIS 337 (Ky. 1958) (decided under prior law).
Until the motion for new trial was disposed of, it suspended the judgment. Adkins v. Commonwealth, 309 S.W.2d 165, 1958 Ky. LEXIS 337 (Ky. 1958) (decided under prior law).
Ordinarily, when an issue had been presented in the Court of Appeals before the lower court had passed on it, the Court of Appeals would not take cognizance of it. Lewis v. Commonwealth, 318 S.W.2d 857, 1958 Ky. LEXIS 151 (Ky. 1958) (decided under prior law).
Where none of the points argued by defendant on appeal were presented to the trial court in a motion for new trial, they could not be considered. Castle v. Commonwealth, 329 S.W.2d 562, 1959 Ky. LEXIS 168 (Ky. 1959) (decided under prior law).
18. — Time for Making.
The federal court was not precluded by the time limit of the former code upon motion for new trial based on newly discovered evidence from considering the validity of the state court judgment and issuing habeas corpus on ground defendant's constitutional rights were violated by the state court judgment. Sharpe v. Kentucky, 135 F.2d 974, 1943 U.S. App. LEXIS 3470 (6th Cir. 1943), cert. denied, 322 U.S. 758, 64 S. Ct. 1269, 88 L. Ed. 1586, 1944 U.S. LEXIS 665 (1944) (decided under prior law).
Motion for new trial made over seven years after judgment of conviction was entered was properly overruled where defendant had knowledge of the judgment. Nelson v. Commonwealth, 309 Ky. 297, 217 S.W.2d 643, 1949 Ky. LEXIS 693 (Ky. 1949) (decided under prior law).
Where by failure to make use of available statutory remedy within the prescribed time, defendant waived his right to move for new trial, mandamus would not lie to restore it. Merson v. Muir, 284 S.W.2d 811, 1955 Ky. LEXIS 47 (Ky. 1955) (decided under prior law).
Matters presented in motion and grounds for a new trial were not before Court of Appeals where the motion was not made at the same term at which the verdict of rape was entered. Meredith v. Commonwealth, 296 S.W.2d 705, 1956 Ky. LEXIS 222 (Ky. 1956) (decided under prior law).
Motion and grounds for new trial had to be made at same term of court at which verdict was rendered, unless the judgment was postponed to another term, in which case motion for new trial could be made at any time before judgment. Meredith v. Commonwealth, 296 S.W.2d 705, 1956 Ky. LEXIS 222 (Ky. 1956) (decided under prior law).
19. — Grounds Not Discussed in Brief.
Where in his brief on appeal defendant relied on only one of the six errors assigned in his motion and grounds for new trial, five of the assigned errors would be considered waived. Coe v. Commonwealth, 299 Ky. 360, 185 S.W.2d 533, 1945 Ky. LEXIS 423 (Ky. 1945) (decided under prior law).
The Court of Appeals would not discuss a ground for motion for new trial not referred to in defendant's brief. Hamilton v. Commonwealth, 304 Ky. 493, 200 S.W.2d 897, 1947 Ky. LEXIS 642 (Ky. 1947) (decided under prior law).
20. — Record.
Where motion for new trial was based upon defendant's affidavit and that of judge who presided over defendant's examining trial as judge of county court, the Commonwealth offered no counter-affidavits, and no evidence was introduced, Court of Appeals must take record as it stood. Gholson v. Commonwealth, 308 Ky. 82, 212 S.W.2d 537, 1948 Ky. LEXIS 848 (Ky. 1948) (decided under prior law).
Where no mention of alleged error was made either in motion and grounds for new trial or in bystander bill of exceptions, defendant had failed to preserve any record of the error complained of, and it could not be urged on appeal. Turner v. Commonwealth, 275 S.W.2d 409, 1954 Ky. LEXIS 1247 (Ky. 1954) (decided under prior law).
Affidavits made by prosecuting witness and her foster mother in which they expressed a willingness for defendant to have a new trial or to be placed on probation, had no proper place in record on appeal from conviction for having carnal knowledge of a female over 12 years of age against her will and without her consent and could not be considered by Court of Appeals. Bowling v. Commonwealth, 318 S.W.2d 53, 1958 Ky. LEXIS 127 (Ky. 1958) (decided under prior law).
21. Discretion of Judge.
Trial judge has broad discretion in determining whether a new trial should be granted. Pennington v. Commonwealth, 310 Ky. 265, 220 S.W.2d 556, 1949 Ky. LEXIS 892 (Ky. 1949) (decided under prior law).
The trial judge had broad discretion in granting or denying a new trial, and Court of Appeals will not interfere except when that discretion has been clearly abused and it is particularly loath to interfere where discretion has been exercised in favor of new trial. Commonwealth benefit of Richmond v. Shelton, 248 S.W.2d 895, 1952 Ky. LEXIS 762 (Ky. 1952) (decided under prior law).
Where affidavits of defendant and his attorney supporting motion for new trial, after default judgment was taken for operating an overloaded truck, stated that trial date was for May 21 and attorney by inadvertence read the date to be May 29 and informed the defendant that the trial would be May 29 and that defendant had a good defense, trial judge did not abuse his discretion in granting a new trial. Commonwealth benefit of Richmond v. Shelton, 248 S.W.2d 895, 1952 Ky. LEXIS 762 (Ky. 1952) (decided under prior law).
The granting or refusing of new trial generally rests in sound discretion of trial court in exercise of deliberate judgment founded on established principles. Combs v. Commonwealth, 356 S.W.2d 761, 1962 Ky. LEXIS 101 (Ky. 1962) (decided under prior law).
22. Absence of Accused.
Where defendant voluntarily returned to jurisdiction of court from out of state as soon as he heard of trial, which was held upon first day of next term of court after he was indicted, and by uncontroverted affidavit and doctor's statement it was shown that defendant's absence from trial was due to his illness and was not voluntary, trial court should have sustained the motion and granted a new trial, and the failure to do so constituted an abuse of discretion. Fleming v. Commonwealth, 280 S.W.2d 148, 1955 Ky. LEXIS 128 (Ky. 1955) (decided under prior law).
23. Verdict by Lot.
A unanimous agreement by jury upon the guilt of the accused and a quotient verdict which was subsequently and independently adopted by members of jury was not one by lot requiring a new trial. Graham v. Commonwealth, 310 Ky. 773, 221 S.W.2d 677, 1949 Ky. LEXIS 1009 (Ky. 1949) (decided under prior law).
Where one juror made an affidavit that the jury in considering the case could not agree on defendant's guilt and at the suggestion of one of its members the jury agreed for a vote to be taken and the majority would rule and when such vote was taken eight stood for conviction and four for acquittal, thereupon the jury returned a verdict of guilty and fixed the punishment at five years but six jurors made affidavits stating that the jury could not agree, that it took several ballots and on the last all did agree defendant was guilty, the preponderance of the evidence was in favor of the six jurors who stated the verdict was reached in a regular and orderly way and the refusal of the trial judge to grant defendant a new trial was not reversible error. Riley v. Commonwealth, 271 S.W.2d 882, 1954 Ky. LEXIS 1055 (Ky. 1954) (decided under prior law).
Where defendant made no complaint about manner in which verdict of jury was formed in his motion and grounds for new trial, question would not be considered on appeal. Witcher v. Commonwealth, 339 S.W.2d 188, 1960 Ky. LEXIS 442 (Ky. 1960) (decided under prior law).
24. Error in Instructions.
Ground for new trial that court failed to instruct and give the jury all the law in the case was sufficient to raise the question of errors in the instructions. Quisenberry v. Commonwealth, 299 Ky. 390, 185 S.W.2d 669, 1945 Ky. LEXIS 434 (Ky. 1945) (decided under prior law).
The defendant in a criminal case is not required to point out specifically errors complained of but is only required to state generally that instructions are erroneous, since it is the duty of the court in a criminal case not only to give instructions but to give to the jury the whole law of the case whether requested to do so or not. Quisenberry v. Commonwealth, 299 Ky. 390, 185 S.W.2d 669, 1945 Ky. LEXIS 434 (Ky. 1945) (decided under prior law).
An accused does not have to object or except to an instruction at the time it is given to the jury but it is sufficient if he raises it for the first time in motion for new trial. Rice v. Commonwealth, 259 S.W.2d 440, 1953 Ky. LEXIS 945 (Ky. 1953) (decided under prior law).
An error in instructions or the failure to instruct cannot be complained of for the first time in a petition for rehearing unless an exception is saved and preserved in a motion for a new trial. Lair v. Commonwealth, 330 S.W.2d 938, 1959 Ky. LEXIS 212 (Ky. 1959) (decided under prior law).
Defendant duly preserved his objection to instructions by specifically including the objection in his motion and grounds for new trial. Foster v. Commonwealth, 331 S.W.2d 277, 1960 Ky. LEXIS 117 (Ky. 1960) (decided under prior law).
Where defendant simply said in his motion for new trial that the trial court misinstructed the jury, the failure of trial court to give an instruction on defendant's theory that he was “blacked out” and if he robbed a bus driver as charged in the indictment he was not aware of it could not be considered by the Court of Appeals. Grayson v. Commonwealth, 354 S.W.2d 761, 1962 Ky. LEXIS 54 (Ky. 1962) (decided under prior law).
25. — Failure to Include in Motion.
Where alleged errors in refusing to give requested instructions were not referred to either specifically or generally in motion and grounds for new trial, defendants could not avail themselves of them on appeal. Johnson v. Commonwealth, 300 Ky. 461, 189 S.W.2d 684, 1945 Ky. LEXIS 581 (Ky. 1945) (decided under prior law).
Even if trial court did err in failing to give an instruction on petit larceny, Court of Appeals could not consider such error because of the failure of defendant to point it out in the motion and grounds for a new trial. Eversole v. Commonwealth, 288 S.W.2d 58, 1956 Ky. LEXIS 247 (Ky. 1956) (decided under prior law).
Where the ground relied upon for reversal on appeal was not included in defendant's motion and grounds for new trial, the Court of Appeals was precluded from reviewing the question, which was whether the court correctly instructed the jury. Lindon v. Commonwealth, 318 S.W.2d 431, 1958 Ky. LEXIS 139 (Ky. 1958) (decided under prior law).
Defendant was not entitled to complain of error in instructions because he did not complain of the instructions in his motion and grounds for new trial. Hopkins v. Commonwealth, 328 S.W.2d 419, 1959 Ky. LEXIS 111 (Ky. 1959) (decided under prior law).
Where insufficiency of instructions was not mentioned in defendant's motion for a new trial, Court of Appeals would not consider the point on appeal. Mercer v. Commonwealth, 332 S.W.2d 655, 1960 Ky. LEXIS 170 (Ky. 1960) (decided under prior law).
Complaint that the trial court erred in not giving the whole law of the case could not be considered by Court of Appeals where it was not mentioned in motion on grounds for new trial. Arrington v. Commonwealth, 343 S.W.2d 580, 1961 Ky. LEXIS 426 (Ky. 1961) (decided under prior law).
26. Verdict Against Law or Evidence.
Even if court erred in allowing evidence of illegal search to go to the jury and the defendant moved for a peremptory or a discharge of the jury, he lost the effect of his motion and basic objections by going on the stand and establishing facts that were persuasive, if not essential in making a case justifying submission. Clark v. Commonwealth, 288 Ky. 845, 157 S.W.2d 485, 1941 Ky. LEXIS 201 (Ky. 1941) (decided under prior law).
To merely state in the motion for new trial that a verdict was against the law raised no legal questions for the determination of the Court of Appeals. Helton v. Commonwealth, 312 Ky. 268, 226 S.W.2d 939, 1949 Ky. LEXIS 1260 (Ky. 1949) (decided under prior law).
Question of sufficiency of Commonwealth's evidence to sustain conviction was matter to be raised on appeal. Kinder v. Commonwealth, 269 S.W.2d 212, 1954 Ky. LEXIS 966 (Ky. 1954) (decided under prior law).
Though defendant's motion for new trial included ground that verdict was both against the law and the evidence, it did not reach the instructions, since merely to state in motion that a verdict is against the law raises no legal question for determination of Court of Appeals. Duncan v. Commonwealth, 330 S.W.2d 419, 1959 Ky. LEXIS 197 (Ky. 1959) (decided under prior law).
Whether evidence was sufficient to convict where it consisted solely of the uncorroborated testimony of one witness as to the identity of defendant could be considered on appeal although it was not averred as an error in the motion and grounds for a new trial since defendant's plea of guilty on arraignment necessarily placed in issue sufficiency of evidence to support his conviction and burden was on Commonwealth to sustain this issue and if it failed in this respect judgment of conviction must be reversed. La Vigne v. Commonwealth, 353 S.W.2d 376, 1962 Ky. LEXIS 16, 92 A.L.R.2d 988 (Ky. 1962) (decided under prior law).
27. Defective Indictment.
A defective indictment is not a ground for new trial because court will not order a new trial on an indictment not sufficient to sustain a conviction, but will remand indictment to grand jury. Denham v. Commonwealth, 311 Ky. 320, 224 S.W.2d 180, 1949 Ky. LEXIS 1147 (Ky. 1949) (decided under prior law).
28. Setting Aside Judgment.
Defendant seeking to set aside a default judgment in a misdemeanor case, during the term at which the judgment was entered, was not required to show himself strictly entitled to legal relief under the former code provisions regulating the granting of new trials, but he could have been given relief if to do so would have furthered the ends of justice, and if the defendant had not been guilty of laches granting of a new trial would not have been withheld as a rebuke to attorney for shortcoming in practice. Commonwealth benefit of Richmond v. Shelton, 248 S.W.2d 895, 1952 Ky. LEXIS 762 (Ky. 1952) (decided under prior law).
29. Unfair Trial.
Defendant was not entitled to a new trial on ground his trial was rendered impartial and unfair by a private citizen assisting the Commonwealth in procuring witnesses because defendant had been present when another man shot and killed his son and he thought defendant should have been prosecuted for the killing. Wright v. Commonwealth, 308 Ky. 329, 214 S.W.2d 409, 1948 Ky. LEXIS 936 (Ky. 1948) (decided under prior law).
The vigorous argument that trial court should have given defendant's attorneys more than 30 minutes to argue case could not be considered on appeal, since the point was not raised in motion for new trial nor any reference made in bill of exceptions to the argument. Davis v. Commonwealth, 310 Ky. 360, 220 S.W.2d 844, 1949 Ky. LEXIS 919 (Ky. 1949) (decided under prior law).
30. — Admission or Rejection of Evidence.
The Court of Appeals would not grant a new trial because of admission or exclusion of cumulative evidence when the fact in issue had been established by other witnesses. Shepherd v. Commonwealth, 327 S.W.2d 956, 1959 Ky. LEXIS 87 (Ky. 1959) (decided under prior law).
Contention that court erred in allowing introduction of incompetent evidence over defendant's objection was not reviewable on appeal because it was not relied upon in motion and grounds for new trial. Etherton v. Commonwealth, 335 S.W.2d 899, 1960 Ky. LEXIS 288 (Ky. 1960) (decided under prior law).
Where no ground of error with regard to admission of evidence was asserted in defendant's motion for new trial, question about that evidence would not be considered on appeal. Broaddus v. Commonwealth, 339 S.W.2d 154, 1960 Ky. LEXIS 426 (Ky. 1960) (decided under prior law).
In prosecution for negligent homicide, where admission of photographs showing mangled body of one of the victims as it lay on highway was a serious and prejudicial error, a motion for new trial after conviction did not suffice to preserve the errors. Jordan v. Commonwealth, 371 S.W.2d 632, 1963 Ky. LEXIS 106 (Ky. 1963) (decided under prior law).
31. — Judge.
It is not sufficient to call attention to alleged error of trial court in making statement to jury, for first time in motion for new trial. Eversole v. Commonwealth, 288 S.W.2d 58, 1956 Ky. LEXIS 247 (Ky. 1956) (decided under prior law).
32. — — Misconduct.
A charge of misconduct of the judge or jury could not be sustained as authorizing a new trial without at least a positive statement of fact, rather than an indefinite statement of belief and it should have been supported by affidavits of those by whom such facts could be established. Sessmer v. Commonwealth, 268 Ky. 127, 103 S.W.2d 647, 1936 Ky. LEXIS 773 (Ky. 1936) (decided under prior law).
Where judge entered the jury room accompanied by counsel for defense, who heard that the jury was hung 11 to 1 and heard the judge tell them it was important verdicts be made and in order to do this they would have to respect opinions of others and that if a verdict could be reached it should be done, the conduct of the judge was highly improper and prejudicial to defendant but since counsel for defense never objected before the judge entered the jury room nor after he returned therefrom and his objection first appeared as error in motion for new trial, it came too late. Smith v. Commonwealth, 321 S.W.2d 786, 1959 Ky. LEXIS 289 (Ky. 1959) (decided under prior law).
33. — Jury.
34. — — Bias or Prejudice.
In view of counteraffidavit of juror charged with being prejudiced, it was not an abuse of discretion for the court to refuse defendant's motion for a new trial on ground that juror was biased against counsel for defendant. Pennington v. Commonwealth, 310 Ky. 265, 220 S.W.2d 556, 1949 Ky. LEXIS 892 (Ky. 1949) (decided under prior law).
In prosecution for rape of girl under 12 years, the evidence was neither clear nor convincing that jury considered the verdict of guilty was wrongfully influenced by rumor that defendant was the father of the unborn child of sister of prosecutrix and it was not error to deny a new trial. Ford v. Commonwealth, 312 Ky. 718, 229 S.W.2d 470, 1950 Ky. LEXIS 743 (Ky. 1950) (decided under prior law).
Where on motion for new trial on ground that one of trial jurors had expressed an opinion as to defendant's guilt prior to trial and did not disclose such fact on voir dire examination, it appeared that the trial judge had given the ground for new trial careful and full consideration and he did not abuse his discretion in denying the motion for new trial. Parsley v. Commonwealth, 321 S.W.2d 259, 1958 Ky. LEXIS 18 (Ky. 1958) (decided under prior law).
A new trial should be granted whenever it reasonably appears that accused did not have fair trial, as where substantial prejudice of juror is shown. Combs v. Commonwealth, 356 S.W.2d 761, 1962 Ky. LEXIS 101 (Ky. 1962) (decided under prior law).
Mere casual remarks or prior expressions of opinion adverse to accused are not alone sufficient to establish such bias as requires a new trial. Combs v. Commonwealth, 356 S.W.2d 761, 1962 Ky. LEXIS 101 (Ky. 1962) (decided under prior law).
Where defendant was convicted of shooting with intent to kill, the trial court did not err in refusing to grant a new trial on ground that juror had previously indicated such bias and prejudice against defendant as to preclude a fair trial when juror stated to members of panel that he knew defendant, that he had previously been in defendant's restaurant, that he had passed out and lost his watch and didn't know whether defendant got it but believed he did, since the remark related to a different kind of offense than that for which the defendant was being tried and it did not imply that juror could not give the defendant a fair trial on that charge as doubtless he said he could on voir dire examination. Combs v. Commonwealth, 356 S.W.2d 761, 1962 Ky. LEXIS 101 (Ky. 1962) (decided under prior law).
In a murder case where defendant sought a new trial based on juror misconduct, as he presented evidence that two jurors might have been “Facebook friends” with the victim's mother, and because, during voir dire, one of them denied having a Facebook account, he was entitled to a post-trial hearing to examine this issue. Sluss v. Commonwealth, 381 S.W.3d 215, 2012 Ky. LEXIS 144 (Ky. 2012).
35. — — Disqualification.
Where defendant failed to ask jurors on their voir dire whether they were related to prosecuting witnesses whose names appeared on back of indictment, it could not be said that defendant used due diligence to discover such fact and he could not be heard to raise it in motion for new trial after his conviction by saying he could not have discovered the relationship in time to have availed himself of the information. Couch v. Commonwealth, 255 S.W.2d 478, 1953 Ky. LEXIS 652 (Ky. 1953) (decided under prior law).
A challenge to a juror for cause must be made before the trial and the acceptance of the juror precludes a person from thereafter presenting such a challenge; hence, objection made after trial in motion for new trial that juror's name did not appear on last return of tax commissioner's book came too late. Vaughn v. Commonwealth, 255 S.W.2d 613, 1953 Ky. LEXIS 668 (Ky. 1953) (decided under prior law).
Where juror's relationship to prosecuting witness was remote and juror was unaware of such kinship when he served on jury, court did not abuse its discretion in denying defendant a new trial sought on ground of relationship of juror to the prosecuting witness. Jones v. Commonwealth, 256 S.W.2d 520, 1953 Ky. LEXIS 751 (Ky. 1953) (decided under prior law).
Objection which was not raised at the trial and was advanced for first time in motion for new trial that two men on grand jury rendering indictment against defendant were not listed on last returned county tax commissioner's records came too late and was therefore waived. Hensley v. Commonwealth, 280 S.W.2d 540, 1955 Ky. LEXIS 184 (Ky. 1955) (decided under prior law).
Where it was revealed to the trial court during the course of the trial that the circumstances of the prosecution against mining company manager and guard for pointing pistol at picket line grew out of and were closely related to labor strike in which there was violence between the union and the mine operators, it was error for the court to overrule defendant's motion for a new trial on grounds of disqualification of jurors who were members of the union or who were wives of the strikers. Tayloe v. Commonwealth, 335 S.W.2d 556, 1960 Ky. LEXIS 265 (Ky. 1960) (decided under prior law).
Where affidavits to the effect that one of the members of the petit jury was related to victim and to a material witness in case and that juror had discussed facts of case with one of the witnesses were filed in support of motion and grounds for a new trial but the juror in question denied the charge that he had discussed the case prior to the trial and he also stated that if he was related to any of the parties mentioned in the affidavit he was not aware of the fact, the court did not abuse its discretion in overruling the motion for new trial. Spencer v. Commonwealth, 349 S.W.2d 841, 1961 Ky. LEXIS 76 (Ky. 1961) (decided under prior law).
As a general rule, anything which was good cause for challenge for disqualification of prospective juror was deemed good cause for new trial if not known or discoverable to defendant or his counsel before verdict and they were misled by false answer on voir dire. Combs v. Commonwealth, 356 S.W.2d 761, 1962 Ky. LEXIS 101 (Ky. 1962) (decided under prior law).
There was no question a defendant, upon a proper and timely motion, was entitled to a new trial when the possibility was discovered at the start of sentencing deliberations that a juror had a prior felony conviction, which had not been disclosed on the juror qualification form. However, defendant filed a motion to void the verdict ab initio, not a motion for a new trial, and the trial court had no authority to grant a new trial sua sponte because its order was filed more than 10 days after the verdict; pursuant to RCr P. 10.02(2), such an order was only allowed within 10 days of the verdict. Commonwealth v. Brewer, 297 S.W.3d 905, 2009 Ky. App. LEXIS 210 (Ky. Ct. App. 2009).
36. — — Misconduct.
Proof of misconduct in the jury room must be established by clear and convincing evidence, to justify a new trial. Ford v. Commonwealth, 312 Ky. 718, 229 S.W.2d 470, 1950 Ky. LEXIS 743 (Ky. 1950) (decided under prior law).
Where proof is conflicting on question of improper conduct in jury room, whether to grant or to refuse a new trial rests largely in discretion of trial judge and Court of Appeals will not disturb that ruling unless discretion is abused. Ford v. Commonwealth, 312 Ky. 718, 229 S.W.2d 470, 1950 Ky. LEXIS 743 (Ky. 1950) (decided under prior law).
Temporary withdrawal of a juror from immediate presence of fellow jurors or guard, unless it was shown that something improper occurred, was not ground for new trial. Horton v. Commonwealth, 240 S.W.2d 612, 1951 Ky. LEXIS 996 (Ky. 1951) (decided under prior law).
In murder prosecution where defendant made no motion to discharge jury when he was informed that after case was submitted to jury and while jury was being served with their evening meal in a restaurant, one of the jurors asked assistant prosecuting attorney if all the jurors had to agree before making a verdict and was informed that all questions had to be addressed to the court and when court convened the next day the assistant prosecuting attorney informed the court and the opposing counsel of the occurrence, defendant waived his right to raise question in motion for new trial. Marcum v. Commonwealth, 256 S.W.2d 22, 1953 Ky. LEXIS 711 (Ky. 1953) (decided under prior law).
Where proof of misconduct in jury room is conflicting, whether to grant or refuse a new trial rests largely in discretion of judge, and Court of Appeals will not disturb his ruling unless that discretion has been abused. Riley v. Commonwealth, 271 S.W.2d 882, 1954 Ky. LEXIS 1055 (Ky. 1954) (decided under prior law).
When new trial has been asked on ground that juror has been guilty of misconduct, person seeking a new trial on this ground should do so at the earliest moment after he has received information of misconduct complained of, and should file his affidavit stating when he obtained the information, since, if party seeking new trial on this ground fails to do this, he will be deemed to have waived right to rely on misconduct as ground for new trial after there has been a verdict against him. Jackson v. Commonwealth, 323 S.W.2d 874, 1959 Ky. LEXIS 351 (Ky. 1959) (decided under prior law).
37. — — Separation.
Defendant's objection to separation of jury raised for the first time in defendant's motion and grounds for a new trial was too late. Vaughn v. Commonwealth, 255 S.W.2d 613, 1953 Ky. LEXIS 668 (Ky. 1953) (decided under prior law).
Granting or refusing of new trial based on alleged improper separation of jurors or on other grounds rests largely in discretion of trial judge, and his decision will not be disturbed unless it clearly appears to be in error. Smith v. Commonwealth, 366 S.W.2d 902, 1962 Ky. LEXIS 5 (Ky. 1962) (decided under prior law).
38. — Prosecuting Attorney.
39. — — Misconduct.
Where no objection was made at the trial to remarks of Commonwealth's attorney and question was not called to trial court's attention in defendant's motion for new trial, even if there had been error on this score it would have been waived. Manz v. Commonwealth, 257 S.W.2d 581, 1953 Ky. LEXIS 791 (Ky. 1953) (decided under prior law).
Where record did not show the saving of an exception to overruling of objection to alleged improper remark made by prosecuting attorney nor that this complaint was embodied in the motion for a new trial, the court properly submitted the case to the jury and committed no prejudicial error. Tackett v. Commonwealth, 261 S.W.2d 298, 1953 Ky. LEXIS 1004 (Ky. 1953) (decided under prior law).
Ordinarily, the improper argument of a prosecuting attorney should be shown in a motion for a new trial and contained in a bill of exceptions in order to be considered on the appeal. Bowman v. Commonwealth, 290 S.W.2d 814, 1956 Ky. LEXIS 346 (Ky. 1956), cert. denied, 352 U.S. 882, 77 S. Ct. 105, 1 L. Ed. 2d 82, 1956 U.S. LEXIS 355 (Ky. 1956) (decided under prior law).
Improper statements and conduct by prosecuting attorney occurring before verdict were not considered by Court of Appeals where no mention was made of them in the motion and grounds for a new trial. Lair v. Commonwealth, 330 S.W.2d 938, 1959 Ky. LEXIS 212 (Ky. 1959) (decided under prior law).
Defendants could not rely upon the point that portions of argument of Commonwealth's attorney were improper and prejudicial for the reason they did not state that as a ground in motion for a new trial. Harris v. Commonwealth, 342 S.W.2d 535, 1960 Ky. LEXIS 98 (Ky. 1960) (decided under prior law).
40. — Spectators.
Expressions of hostility toward defendant by persons who crowded the courtroom justified granting of defendant's motion for new trial. Raney v. Commonwealth, 287 Ky. 492, 153 S.W.2d 935, 1941 Ky. LEXIS 563 (Ky. 1941) (decided under prior law).
Where one of grounds assigned in trial court for setting aside judgment of conviction and granting new trial was that considerable number of school pupils from two different schools assembled in courtroom, were introduced to the court and jury and received a great ovation from all present but no objection to the demonstration was made at the time by defendant, error was not reviewable by Court of Appeals even though motion and grounds for new trial were incorporated into bill of exceptions. Morgan v. Commonwealth, 310 S.W.2d 281, 1958 Ky. LEXIS 386 (Ky. 1958) (decided under prior law).
41. — Witnesses.
42. — — Separation.
In absence of abuse of discretion, it was not ground for reversal for court, after separation rule had been applied, to permit jailer who was later called as a witness for the Commonwealth to remain in the courtroom. White v. Commonwealth, 301 Ky. 228, 191 S.W.2d 244, 1945 Ky. LEXIS 722 (Ky. 1945) (decided under prior law).
Alleged error that witness who had remained in courtroom during trial was permitted to testify was not available to defendants as a ground for reversal of the judgment, where it was not relied on by them in their motion and grounds for a new trial. Watkins v. Commonwealth, 287 S.W.2d 416, 1956 Ky. LEXIS 454, 58 A.L.R.2d 804 (Ky. 1956) (decided under prior law).
43. — Representation by Counsel.
It is the duty of a trial court to assign counsel to defend an accused when accused makes such a request and a necessary showing in support thereof, and failure to observe this duty is a proper basis for awarding a new trial. Hart v. Commonwealth, 296 S.W.2d 212, 1956 Ky. LEXIS 187 (Ky. 1956) (decided under prior law).
Defendant who was denied a reasonable opportunity to secure replacement of his own choice to represent him at his trial after his counsel, when motion for continuance was overruled, refused to represent him unless he would plead guilty, did not receive a fair trial for armed assault with intent to rob, a capital case, and court should have granted his motion for a new trial. Roberts v. Commonwealth, 339 S.W.2d 640, 1960 Ky. LEXIS 480 (Ky. 1960) (decided under prior law).
44. — Motion for Continuance.
45. — — Denial.
Where in response to ground set up in motion for new trial, without affidavit or proof, that it was error for court to overrule defendant's motion for continuance because he was brought before the jury handcuffed with a chain, Commonwealth's attorney denied that defendant was brought before the jury handcuffed and that at no time did the jurors or any of them see the defendant handcuffed and the trial judge stated that when the docket was called the defendant came from a back room and was not handcuffed, the court correctly declined to continue the case and to overrule defendant's motion for a new trial. White v. Commonwealth, 301 Ky. 228, 191 S.W.2d 244, 1945 Ky. LEXIS 722 (Ky. 1945) (decided under prior law).
The question of whether trial court abused its discretion in denying continuance was not before Court of Appeals where motion and grounds for a new trial made no reference to a continuance. Caudill v. Commonwealth, 301 Ky. 775, 193 S.W.2d 426, 1946 Ky. LEXIS 577 (Ky. 1946) (decided under prior law).
Where, if during the course of the trial, denial of a continuance appears to have been unjust or to have had prejudicial results, the error ought to be corrected by granting a new trial. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
46. — — Failure to Make.
Where defendant made an agreement with prosecuting attorney to plead guilty and receive sentence of 15 years in penitentiary but on morning of trial changed his mind and refused to go through with the agreement and decided to stand trial and his counsel made no motion for continuance but for the first time complained in motion for a new trial that he was caught unprepared and forced to try the case without proper preparation, the court did not err in overruling the motion for new trial. Kahafer v. Commonwealth, 284 S.W.2d 678, 1955 Ky. LEXIS 41 (Ky. 1955) (decided under prior law).
Rule 10.04.  Examination of jurors after verdict.
Text
A juror cannot be examined to establish a ground for a new trial, except to establish that the verdict was made by lot.
Annotations
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1. Impeachment of Verdict.
Affidavit signed by nine jurors presented with defendant's motion to vacate conviction for wilful murder with life imprisonment stating they gave the defendant eight years could not be used to impeach their verdict of life imprisonment and, moreover, the effort at showing the verdict provided imprisonment for eight years was manifestly untenable where the only possible verdicts under the instruction and statute were punishment by death or life imprisonment. Grider v. Commonwealth, 398 S.W.2d 496, 1966 Ky. LEXIS 495 (Ky. 1966).
The affidavit of a juror stating that another juror, during the deliberations, mentioned that other criminal charges were also pending against the defendant, was inadmissible on a motion that the verdict be set aside and a new trial granted. Jones v. Commonwealth, 450 S.W.2d 812, 1970 Ky. LEXIS 461 (Ky. 1970).
Where a juror signed the verdict and when polled stated the verdict was hers, her affidavit after the trial stating that she did not agree with the verdict and did not understand the polling could not be considered by the court. Grace v. Commonwealth, 459 S.W.2d 143, 1970 Ky. LEXIS 121 (Ky. 1970).
Where it appeared jury unanimously agreed upon guilt and then arrived at a quotient verdict which was subsequently adopted the verdict was not “made by lot” and could not be set aside on that basis. Brown v. Commonwealth, 490 S.W.2d 731, 1973 Ky. LEXIS 636 (Ky. 1973).
Defendant's new trial motion was properly denied as a juror's statement as to his misconduct during the deliberations could not be used to impeach the verdict. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
In a wanton murder prosecution, jurors' statements as to whether defendant had been racing before an auto accident did not establish improper outside influence upon the jury, as the statements were a response to an inference of racing that could have reasonably been drawn from the trial evidence. Brown v. Commonwealth, 174 S.W.3d 421, 2005 Ky. LEXIS 187 (Ky. 2005), cert. denied, 547 U.S. 1115, 126 S. Ct. 1915, 164 L. Ed. 2d 669, 2006 U.S. LEXIS 3596 (2006).  
2. Untruthful Answer on Voir Dire.
Where defendant's claim that juror failed to answer truthfully to questions on voir dire was considered by the Supreme Court on direct appeal, it could not be considered by the Court of Appeals upon a post-conviction motion to vacate. Brown v. Commonwealth, 788 S.W.2d 500, 1990 Ky. LEXIS 37 (Ky. 1990).
Defendant's new trial motion was properly denied as a juror's statement did not compel a finding that the juror intentionally lied under oath during voir dire. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Death row inmate was not entitled to a new trial based upon a juror's allegedly false responses to voir dire questions, as her post-conviction testimony that “God's word does say that the death penalty is appropriate for murderers” was merely a paraphrase of her voir dire answers and, taken in context, her responses indicated that she was willing to take the evidence as it was presented and to reach a conclusion consistent with what the facts would allow. Taylor v. Commonwealth, 175 S.W.3d 68, 2005 Ky. LEXIS 160 (Ky. 2005).  
In a wanton murder prosecution, the fact that a juror, during voir dire, denied having any knowledge about the facts of the case, and allegedly stated during deliberations that he knew of rumors that defendant had been racing, did not establish that the juror had been untruthful during voir dire. Brown v. Commonwealth, 174 S.W.3d 421, 2005 Ky. LEXIS 187 (Ky. 2005), cert. denied, 547 U.S. 1115, 126 S. Ct. 1915, 164 L. Ed. 2d 669, 2006 U.S. LEXIS 3596 (2006).  
3. — Evidence.
The defendant is free to establish by competent evidence that a juror did not truthfully answer on voir dire in order to conceal bias. He cannot attempt this by the evidence of another juror as to anything that occurred in the jury room; such evidence is incompetent. Hicks v. Commonwealth, 670 S.W.2d 837, 1984 Ky. LEXIS 222 (Ky. 1984), cert. denied, Hicks v. Kentucky, 469 U.S. 1040, 105 S. Ct. 521, 83 L. Ed. 2d 409, 1984 U.S. LEXIS 4546 (1984).
4. Penalty Phase.
Juror testimony presented by defendant to the effect that the jurors improperly considered his mental illness and parole in the penalty phase was without merit, since the evidence was incompetent under this rule. Gall v. Commonwealth, 702 S.W.2d 37, 1985 Ky. LEXIS 286 (Ky. 1985), cert. denied, Gall v. Kentucky, 478 U.S. 1010, 106 S. Ct. 3311, 92 L. Ed. 2d 724, 1986 U.S. LEXIS 2668 (1986).
5. Perception of Juror's Dismissal.
The trial court properly refused to allow testimony of jurors concerning their perception of a juror's dismissal from the jury, and the trial court correctly prohibited the Department of Public Advocacy investigator from interviewing the jurors since the evidence was incompetent under this rule. McQueen v. Commonwealth, 721 S.W.2d 694, 1986 Ky. LEXIS 299 (Ky. 1986), cert. denied, McQueen v. Kentucky, 481 U.S. 1059, 107 S. Ct. 2203, 95 L. Ed. 2d 858, 1987 U.S. LEXIS 2233 (1987).
6. Motion for New Trial Denied.
Defendant's motion for a new trial was properly denied due to improper outside influences on the jury as the jury's discomfort upon the observation of a relative of defendant staring at the jury room window did not show bias and defendant could not obtain relief due to his own actions in flirting with some female jurors. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Trial court properly denied defendant's motion for a new trial after defendant was convicted of sodomy because an unsworn letter by a lone juror, lacking authentication and verification, was insufficient to trigger the process for further inquiry regarding whether the jury verdict was tainted by the consideration of extrinsic information. Commonwealth v. Abnee, 375 S.W.3d 49, 2012 Ky. LEXIS 121 (Ky. 2012).
7. Verdict by Lot.
Where jury unanimously agreed upon the guilt of the accused and then arrived at a quotient verdict which was subsequently and independently adopted by all members of the jury, the verdict was not one by lot. Graham v. Commonwealth, 310 Ky. 773, 221 S.W.2d 677, 1949 Ky. LEXIS 1009 (Ky. 1949) (decided under prior law).
Where one juror made an affidavit after the trial that the jury in considering the case could not agree on defendant's guilt and at the suggestion of one of its members the jury agreed a vote would be taken and the majority would rule but affidavits of six other members of the jury stated that jury could not agree and they took several ballots and on the last all did agree defendant was guilty and made the verdict, the evidence greatly preponderated in favor of the six jurors whose affidavits stated the verdict was reached in a regular and orderly way and the proof being conflicting, it was in the discretion of the trial judge to grant or refuse a new trial and in absence of abuse of discretion ruling would not be disturbed on appeal. Riley v. Commonwealth, 271 S.W.2d 882, 1954 Ky. LEXIS 1055 (Ky. 1954) (decided under prior law).
8. New Trial.
Statement by juror that he had influenced another to agree to a penalty of seven years was not grounds for new trial. Shepherd v. Commonwealth, 269 Ky. 237, 106 S.W.2d 988, 1937 Ky. LEXIS 586 (Ky. 1937) (decided under prior law).
Affidavit of juror concerning bias was not ground for motion for new trial since a juror could not be examined to establish a ground for new trial except to establish verdict was made by lot. Davis v. Commonwealth, 271 Ky. 180, 111 S.W.2d 640, 1937 Ky. LEXIS 221 (Ky. 1937) (decided under prior law).
Affidavit of juror's wife showing bias and prejudice could not be used to establish ground for new trial. Curry v. Commonwealth, 272 Ky. 844, 115 S.W.2d 331, 1938 Ky. LEXIS 203 (Ky. 1938) (decided under prior law).
Affidavits of jurors stating that some strange woman came into the room where the women jurors were quartered and conversed with several of them could not be considered to establish a ground for a new trial. Hopkins v. Commonwealth, 279 Ky. 370, 130 S.W.2d 764, 1939 Ky. LEXIS 274 (Ky. 1939) (decided under prior law).
In inspecting a letter written by prosecuting witness to the county attorney which was not introduced into evidence, the jury was doubtless guilty of misconduct which might have entitled defendant to a new trial if the fact had been shown by competent testimony but an affidavit of a juror could not be used to establish grounds for new trial except where the verdict was made by lot. Caudell v. Commonwealth, 287 Ky. 145, 151 S.W.2d 1038, 1941 Ky. LEXIS 487 (Ky. 1941) (decided under prior law).
Physical defect of juror by reason of his being deaf and unable to hear the testimony given by the witnesses based entirely upon the supporting affidavit of the juror himself could not sustain ground for new trial. Higgins v. Commonwealth, 287 Ky. 767, 155 S.W.2d 209, 1941 Ky. LEXIS 637 (Ky. 1941), overruled, Woodard v. Commonwealth, 147 S.W.3d 63, 2004 Ky. LEXIS 244 (Ky. 2004) (decided under prior law).
An affidavit of one of the jurors suggesting that verdict resulted from a desire of the jury to send defendant to penitentiary because of her bad reputation without regard to the crime for which she was being tried could not be considered on appeal because of law specifically providing that juror could not be examined to establish ground for new trial except to establish that verdict was made by lot. Baker v. Commonwealth, 305 Ky. 88, 202 S.W.2d 1010, 1947 Ky. LEXIS 765 (Ky. 1947) (decided under prior law).
Affidavit of juror relative to misconduct of prosecuting attorney in his closing argument could not be used to establish grounds for a new trial. Nance v. Commonwealth, 237 S.W.2d 537, 1951 Ky. LEXIS 770 (Ky. 1951) (decided under prior law).
9. Hearsay.
Contention that previous to voting on punishment, jurors agreed to fix it at such term as majority of their members should determine and when vote was taken only a majority thought term should be for 21 years but that such term was fixed in pursuance to their previous agreement based solely on affidavit signed by defendant and his father could not be considered. Burton v. Commonwealth, 309 Ky. 282, 217 S.W.2d 627, 1949 Ky. LEXIS 684 (Ky. 1949) (decided under prior law).
Testimony of juror may be received only to establish that verdict was arrived at by lot but even such fact must be established by testimony of juror and may not be shown by hearsay testimony of one who was not present at the time of the occurrence. Burton v. Commonwealth, 309 Ky. 282, 217 S.W.2d 627, 1949 Ky. LEXIS 684 (Ky. 1949) (decided under prior law).
10. Verdict.
11. — Impeachment.
Affidavit of juror could not be received to impeach the verdict of a jury except on ground the verdict was made by lot. Lawson v. Commonwealth, 278 Ky. 1, 127 S.W.2d 876, 1939 Ky. LEXIS 369 (Ky. 1939); Ralston v. Dossey, 289 Ky. 40, 157 S.W.2d 739, 1941 Ky. LEXIS 18 (1941); Howard v. Commonwealth, 240 S.W.2d 616, 1951 Ky. LEXIS 998 (Ky. 1951) (decided under prior law).
No competent testimony was introduced as to the jurors reading newspaper accounts of the trial, as a juror may not give testimony to impeach a verdict. Davenport v. Commonwealth, 285 Ky. 628, 148 S.W.2d 1054, 1941 Ky. LEXIS 444 (Ky. 1941) (decided under prior law).
Where counsel made affidavit that newspapers were in the jury room, examination of jurors to show that they had not read newspapers was not an examination to impeach the verdict. Penney v. Commonwealth, 292 Ky. 192, 166 S.W.2d 18, 1942 Ky. LEXIS 44 (Ky. 1942) (decided under prior law).
Rule that affidavit of a juror could not be used to impeach the verdict of the jury except to show that it was arrived at by lot applied to civil as well as criminal cases. Barnes v. Lucas, 249 S.W.2d 778, 1952 Ky. LEXIS 863 (Ky. 1952) (decided under prior law).
Affidavits of jurors were not competent to explain how those members of the jury that convicted defendant of rape charge arrived at their verdict and could not support motion to delete the words “without parole” from verdict and from judgment entered thereon. Ruggles v. Commonwealth, 335 S.W.2d 344, 1960 Ky. LEXIS 260 (Ky. 1960) (decided under prior law).
Testimony of jurors was not competent to explain grounds of their decision or to impeach the validity of their findings. Ruggles v. Commonwealth, 335 S.W.2d 344, 1960 Ky. LEXIS 260 (Ky. 1960) (decided under prior law).
12. — Supporting.
Testimony of jurors could not be received to impeach a verdict or to impeach a fellow juror's conduct but was admissible to support a verdict. Bowling v. Commonwealth, 285 Ky. 133, 147 S.W.2d 73, 1941 Ky. LEXIS 354 (Ky. 1941); Chism v. Commonwealth, 286 Ky. 314, 150 S.W.2d 694, 1941 Ky. LEXIS 252 (Ky. 1941) (decided under prior law).
13. — Reversal.
Where defendant moved for a new trial, disclosure made by the Commonwealth in affidavit in support of verdict that juror during trial had conferred with a priest as to the morality of imposing death sentence and carried the advice to another juror in the jury room disclosed misconduct of the jury requiring reversal of judgment of conviction for murder. Ne Camp v. Commonwealth, 311 Ky. 676, 225 S.W.2d 109, 1949 Ky. LEXIS 1220 (Ky. 1949) (decided under prior law).
14. Overt Acts of Misconduct.
Although contrary to the language in RCr 10.04, a trial court properly considered testimony from a juror from defendant's rape trial that established juror misconduct during the jury's deliberations; the jury's use of a dictionary during deliberations to determine the definition of rape was the type of overt act of misconduct that was properly considered by the trial court in ruling on defendant's RCr 11.42 motion. Commonwealth v. Wood, 230 S.W.3d 331, 2007 Ky. App. LEXIS 185 (Ky. Ct. App. 2007).
Rule 10.06.  Time for motion.
Text
(1)  The motion for a new trial shall be served not later than five (5) days after return of the verdict. A motion for a new trial based upon the ground of newly discovered evidence shall be made within one (1) year after the entry of the judgment or at a later time if the court for good cause so permits.
(2)  After a motion for a new trial is filed and if there is an appeal pending, either party may move the appellate court for a stay of the proceedings in the appellate court, whereupon the clerk of the appellate court shall notify the clerk of the trial court that the motion has been filed. The clerk of the trial court shall notify the clerk of the appellate court of the trial court's ruling on the motion for a new trial. (Amended June 12, 1981, effective September 1, 1981.)
Annotations
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1. Service of Motion.
Where the record clearly showed that the motion for new trial was not served until 10 days after the verdict, it was too late to have suspended the time for appeal. Perkins v. Commonwealth, 442 S.W.2d 310, 1969 Ky. LEXIS 264 (Ky. 1969).
It was not reversible error for the trial judge to decline to have an evidentiary hearing on the motion for a judgment notwithstanding the verdict or for a new trial, where the motion was untimely filed on December 7, because the jury verdict was rendered on November 30, and the motion for a new trial had to be served on or before December 5, pursuant to this Rule and RCr 10.24. Byrd v. Commonwealth, 825 S.W.2d 272, 1992 Ky. LEXIS 20 (Ky. 1992), overruled in part, Shadowen v. Commonwealth, 82 S.W.3d 896, 2002 Ky. LEXIS 149 (Ky. 2002).
A motion for a new trial pertaining to the defendant's possible incompetency was filed too late to raise the issue where it was filed 36 days after the verdict. Johnson v. Commonwealth, 17 S.W.3d 109, 2000 Ky. LEXIS 26 (Ky. 2000).
2. Newly Discovered Evidence.
A motion to vacate judgment filed by defendant in forma pauperis on ground of newly discovered evidence was treated as if made pursuant to this rule where it was made within one year after entry of judgment. Yates v. Commonwealth, 375 S.W.2d 271, 1964 Ky. LEXIS 405 (Ky. 1964), cert. denied, 377 U.S. 937, 84 S. Ct. 1343, 12 L. Ed. 2d 300, 1964 U.S. LEXIS 1334 (1964).
Motion filed March 5, 1963 to vacate judgment which became final in 1961 on ground of newly discovered evidence was untimely under this rule where there was no showing that the time of one year had been extended. Perkins v. Commonwealth, 382 S.W.2d 393, 1964 Ky. LEXIS 344 (Ky. 1964).
Newly discovered evidence is not a ground for relief under RCr 11.42 but it is a ground under this rule. Perkins v. Commonwealth, 382 S.W.2d 393, 1964 Ky. LEXIS 344 (Ky. 1964).
Newly discovered evidence is not ground for relief under RCr 11.42 and the remedy under RCr 10.06 cannot be asserted on the ground of newly discovered evidence more than one year after the date of the original judgment. Bell v. Commonwealth, 395 S.W.2d 784, 1965 Ky. LEXIS 168 (Ky. 1965), cert. denied, 382 U.S. 1020, 86 S. Ct. 640, 15 L. Ed. 2d 535, 1966 U.S. LEXIS 2516 (1966).
Appeal after motion for new trial on ground of newly discovered evidence was overruled is from ruling on motion and merits of case cannot be considered. McGregor v. Commonwealth, 407 S.W.2d 705, 1966 Ky. LEXIS 178 (Ky. 1966).
Motion for new trial based on newly discovered evidence was denied where showing of diligence to obtain evidence before trial was not made. Long v. Commonwealth, 412 S.W.2d 575, 1967 Ky. LEXIS 430 (Ky. 1967).
Newly discovered evidence in the form of a statement from a codefendant retracting his earlier statement incriminating the defendant was insufficient for post-conviction relief since in view of the other evidence it would probably not change the result at a new trial. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
Newly discovered evidence is properly raised by means of a motion for a new trial rather than by a motion to vacate judgment, but it must be asserted within one year from the date of the original judgment. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
New ground for new trial cannot be raised by an amendment to the motion for new trial after the time for filing the motion had expired. Hunter v. Commonwealth, 479 S.W.2d 4, 1972 Ky. LEXIS 282 (Ky. 1972).
Defendant's motion for a new trial on grounds of newly discovered evidence — that his wife, who testified against him, was incompetent due to her mental illness — was properly denied, as (1) defendant had not contested her competency at trial; (2) since the witness was his wife, it was unlikely her alleged mental illness was “newly discovered” evidence; and (3) his failure to object to her testimony may have been trial strategy, based on his hope that she would testify favorably towards him. Pate v. Commonwealth, 134 S.W.3d 593, 2004 Ky. LEXIS 115 (Ky. 2004).
Defendant's motion for a new trial was properly denied as the trial judge's statement at a post-trial meeting with the discharged jury that the jury “did the right thing” did not reflect bias such as to per se deny defendant a fair sentencing, the judge's disclosure to the jury of excluded evidence did not mean that the judge relied on the evidence in sentencing defendant without his ability to confront that evidence, and the prosecutor's presence at the meeting was harmless error and did not give the Commonwealth an unfair advantage during sentencing. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Defendant's new trial motion was properly denied as a juror's statement as to his misconduct during the deliberations could not be used to impeach the verdict. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Defendant's new trial motion was properly denied as a juror's statement did not compel a finding that the jurror intentionally lied under oath during voir dire. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Defendant's motion for a new trial was properly denied due to improper outside influences on the jury as the jury's discomfort upon the observation of a relative of defendant staring at the jury room window did not show bias and defendant could not obtain relief due to his own actions in flirting with some female jurors. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Defendant's motion for a new trial was properly denied as the trial judge's meeting with the discharged alternate jurors, in the prosecutor's presence, did not result in a denial of due process and fair sentencing as the jurors no longer had the power to influence the outcome and nothing they said influenced the judge's penalty decision. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Because the alleged newly discovered evidence did not exonerate defendant or denounce his involvement in the committed crimes, and the victim's affidavit was not newly discovered evidence, the trial court did not err in denying him a new trial. Commonwealth v. Harris, 250 S.W.3d 637, 2008 Ky. LEXIS 96 (Ky. 2008).
Despite the disconnect between the permissive time frame of RCr 10.06(1) and the more rigid time frame under CR 60.02, defendant was permitted to make a motion for a new trial because he proceeded under both RCr 10.06(1) and CR 60.02(f); therefore, as defendant demonstrated good cause based upon the DNA technology not being in existence earlier, the one year limitation was not applicable. Bedingfield v. Commonwealth, 260 S.W.3d 805, 2008 Ky. LEXIS 184 (Ky. 2008).
Schizophrenic inmate's RCr 10.02 and 10.06 motions for a new trial challenging his competency at the time of the offense failed for the lack of diligence in discovering the supposed new evidence: (1) the inmate and his trial counsel were aware of a mental condition, ultimately accepting a plea of guilty but mentally ill; (2) before the plea, the inmate was diagnosed with schizotypal personality disorder, which he indicated may have involved temporary psychotic episodes; (3) while his present diagnosis of schizophrenia was much more severe, the possibility that the inmate was in the midst of a psychotic episode at the time of the shooting was recognized prior to sentencing; and (4) the inmate was given the more severe diagnosis of schizophrenia as early as 1999, yet his motion for a new trial was not filed until 2004. Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
There was no question a defendant, upon a proper and timely motion, was entitled to a new trial when the possibility was discovered at the start of sentencing deliberations that a juror had a prior felony conviction, which had not been disclosed on the juror qualification form; however, defendant did not file a motion for a new trial within the time frame outlined in RCr P. 10.06(1), and the only exception to the deadline was for the discovery of new evidence that reasonably could have affected a jury's determination of guilt or sentencing. Discovery of a juror's disqualification was not newly discovered evidence. Commonwealth v. Brewer, 297 S.W.3d 905, 2009 Ky. App. LEXIS 210 (Ky. Ct. App. 2009).
3. Extension of Time.
Reception of testimony in lieu of affidavits on motion for new trial is discretionary and if a party is surprised by the substance of the testimony the remedy lies in the motion for further time in order to prepare a rebuttal. Wheeler v. Commonwealth, 395 S.W.2d 569, 1965 Ky. LEXIS 148 (Ky. 1965).
“Extraordinary” circumstance under CR 60.02(f) always establishes good cause under RCr 10.06(1) and thus, if good cause is shown, a motion for a new trial can be made outside of the one year limitations period. Bedingfield v. Commonwealth, 260 S.W.3d 805, 2008 Ky. LEXIS 184 (Ky. 2008).
4. Proof of Timeliness.
Where motion for new trial was filed more than five days after verdict and certificate as to its service was undated the burden of showing timeliness of motion was not met. Marcum v. Commonwealth, 412 S.W.2d 241, 1967 Ky. LEXIS 414 (Ky. 1967).
The burden of showing that the service of a motion for new trial is timely rests upon the movant. Perkins v. Commonwealth, 442 S.W.2d 310, 1969 Ky. LEXIS 264 (Ky. 1969).
5. Change of Attorney.
Where defendant's trial counsel filed motion and grounds for a new trial four days after verdict, and then new counsel was appointed to prosecute the appeal, trial court properly allowed the motion to be filed, since defendant did not disavow the services of trial counsel and because when the motion for new trial was filed the attorney who filed it was the counsel of record. Carmack v. Commonwealth, 482 S.W.2d 758, 1972 Ky. LEXIS 200 (Ky. 1972).
Where defendant requested appellate counsel but trial counsel remained counsel of record his failure to preserve erroneous instructions in motion for new trial was fatal. Carmack v. Commonwealth, 482 S.W.2d 758, 1972 Ky. LEXIS 200 (Ky. 1972).
6. Pending Appeal.
It is not improper to consider a motion to vacate a judgment made pursuant to RCr 10.02 or 11.42 while a direct appeal from the same judgment is pending. Wilson v. Commonwealth, 761 S.W.2d 182, 1988 Ky. App. LEXIS 183 (Ky. Ct. App. 1988).
7. Stay of Appeal.
A trial judge cannot stay an appeal after it has been filed; only an appellate court has the authority to stay an appeal. Johnson v. Commonwealth, 17 S.W.3d 109, 2000 Ky. LEXIS 26 (Ky. 2000).
8. Calculation of Time.
As the five (5) day period in RCr 10.06 is within the seven (7) day exception in RCr 1.10, intermediate Saturdays, Sundays, and legal holidays must be excluded from the computation of time allowed to file a motion for a new trial. Shadowen v. Commonwealth, 82 S.W.3d 896, 2002 Ky. LEXIS 149 (Ky. 2002).
9. Guilty Pleas.
RCr 10.02 and RCr 10.06 did not entitle defendant, who sought relief from a plea of guilty but mentally ill that he had entered as a juvenile to murder, attempted murder, and burglary, to a new trial based on his claim that newly discovered evidence about his mental state showed that he had been incompetent at the time he entered the plea. A guilty plea waives all defenses except for the failure to charge an offense, and a plea dispenses with a trial so that following a guilty plea there can be no “new” trial. Carneal v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 157 (Ky. Ct. App. 2006), aff'd in part, rev'd in part, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008).
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Rule 10.08.  Time for serving affidavits.
Text
When a motion for a new trial is supported by affidavits, the Commonwealth has ten (10) days after service of the motion within which to serve opposing affidavits, which period may be extended for an additional period not exceeding twenty (20) days either by the court for good cause shown or by the parties by written stipulation. The court may permit reply affidavits.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations

NOTES TO DECISIONS
1. Extension of Time.
Where there was no order extending the Commonwealth's time and no formal order setting a hearing date, though it was apparent that the hearing was prearranged for a time that was convenient to counsel and the court, it was in the discretion of the trial court to permit Commonwealth to present counterevidence at the hearing. Wheeler v. Commonwealth, 395 S.W.2d 569, 1965 Ky. LEXIS 148 (Ky. 1965).
Rule 10.10.  Clerical mistakes.
Text
Clerical mistakes in judgments, orders or other parts of the record and errors therein arising from oversight or omission may be corrected by the court at any time on its own initiative or on the motion of any party and after such notice, if any, as the court orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is perfected in the appellate court, and thereafter while the appeal is pending may be so corrected with leave of the appellate court. (Amended June 12, 1981, effective September 1, 1981.)
Annotations

Cited:  Robinson v. Commonwealth, 572 S.W.2d 606, 1978 Ky. App. LEXIS 600 (Ky. Ct. App. 1978); Todd v. Commonwealth, 716 S.W.2d 242, 1986 Ky. LEXIS 290 (Ky. 1986).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Notice.
 	3. 	Timely Motion to Correct Mistake.
 	4. 	Unsigned Judgment.
 	5. 	Correction of Judgment.
 	6. 	Clerical Errors.
1. Application.
The language of this rule strongly implies that its application is limited only to clerical errors and omissions, not judicial ones. McMillen v. Commonwealth, 717 S.W.2d 508, 1986 Ky. App. LEXIS 1228 (Ky. Ct. App. 1986).
Even if a notation regarding notice of entry of an order denying relief under RCr 11.42 was incorrect, this did not toll the time for filing an appeal; it was a clerical mistake under RCr 10.10. There was an entry as required by RCr 12.06(2), and appellant did not deny that he had been served with proper notice of the date the judgment was entered. Moore v. Commonwealth, 199 S.W.3d 132, 2006 Ky. LEXIS 135 (Ky. 2006).
Trial court lacked authority to amend a final judgment to correct an alleged error in custody credit; because there was no indication in the record about how the error in jail-time credit came to be, there was a presumption that the written judgment's custody credit award was the trial court's judicial determination on the subject. It was considered a judicial error, and the trial court lacked the power to amend the judgment more than 10 days after its entry. Fagan v. Commonwealth, 374 S.W.3d 274, 2012 Ky. LEXIS 110 (Ky. 2012).
2. Notice.
After conviction on one charge and pending appeal therefrom defendant was convicted a second time and second sentence was made concurrent with first, trial court could not, without notice, pending appeal from second sentence, modify the judgment to make the second sentence consecutive so that on affirmance of the second conviction after the defendant had served the first sentence he would be reimprisoned on the second one. Dublin v. Osborne, 388 S.W.2d 588, 1965 Ky. LEXIS 438 (Ky. 1965).
3. Timely Motion to Correct Mistake.
Where the jury was instructed to find the defendant guilty of being an accessory before the fact of grand larceny but by mistake found him guilty of grand larceny, since the defendant failed to show that he was prejudiced, or that he made any effort in the trial court to correct the judgment, he was not entitled to relief on appeal. Allee v. Commonwealth, 454 S.W.2d 336, 1970 Ky. LEXIS 272 (Ky. 1970), cert. dismissed, Green v. Kentucky, 401 U.S. 950, 91 S. Ct. 1186, 28 L. Ed. 2d 234, 1971 U.S. LEXIS 2792 (1971).
Where the court's failure to include the provision that the defendant's 10 year sentence for manslaughter and assault was to be served consecutively to a five (5) year sentence for two (2) prior convictions was a simple clerical error, the trial court had the authority to correct its judgment, even eight (8) months after the original judgment and sentence had become final. Cardwell v. Commonwealth, 12 S.W.3d 672, 2000 Ky. LEXIS 16 (Ky. 2000).
4. Unsigned Judgment.
The unsigned judgment of a previous felony conviction which was used to establish the defendant's prior felony offender status was a clerical mistake in a judgment, correctable under this rule. Hargrave v. Commonwealth, 724 S.W.2d 202, 1986 Ky. LEXIS 317 (Ky. 1986), cert. denied, Hargrave v. Kentucky, 484 U.S. 821, 108 S. Ct. 81, 98 L. Ed. 2d 43, 1987 U.S. LEXIS 3474 (1987).
5. Correction of Judgment.
Trial court erred in amending its judgment as the correction of a clerical error because the original written judgment, rather than the amended judgment, accurately reflected the oral judgment as rendered. Viers v. Commonwealth, 52 S.W.3d 527, 2001 Ky. LEXIS 126 (Ky. 2001).
RCr P. 10.10 did not authorize a trial court to correct an alleged error in the calculation of defendant's presentencing custody credit six years after defendant was sentenced because any error in the discretionary calculation of presentencing custody credit was a judicial error, which could not be corrected under RCr P. 10.10. Bard v. Commonwealth, — S.W.3d —, 2011 Ky. LEXIS 675 (Ky. 2011).
6. Clerical Errors.
Defendant was improperly ordered to pay restitution over two years after trial court convicted and sentenced him for theft by deception and for being persistent felony offender because the sentencing court had sufficient and correct information, but it did not specifically make restitution part of the sentence either orally or in writing. The trial court's failure to include restitution in the original sentencing order was not properly the subject of a RCr P. 10.10 motion as the trial court's failure to incorporate the agreement for restitution reached between the Commonwealth and defendant into the sentencing order was substantive and not simply a clerical error. Brown v. Commonwealth, 326 S.W.3d 469,  2010 Ky. App. LEXIS 197 (Ky. Ct. App. 2010).
Trial court's belated attempt to correct defendant's sentence under RCr P. 10.10 was improper because it was too late to change the written sentencing judgment stating that defendant would serve three years with three years probated to the lengthier sentence the trial court told defendant that defendant would be serving if defendant's probation was revoked. As a result, once defendant's probation was revoked, defendant had to be given the three-year sentence called for in the written sentencing judgment rather than the 20-year sentence the trial court wanted to impose. Machniak v. Commonwealth, 351 S.W.3d 648, 2011 Ky. LEXIS 147 (Ky. 2011).
Defendant remained entitled to the 3,086 days of presentence confinement credit originally awarded by the trial court because, although the Department of Corrections (DOC) asserted that there was an error in calculation of presentence confinement credit, under former KRS 532.120(3), as it then existed, the responsibility to award credit belonged exclusively to the trial court, the DOC did not have the power to set or modify presentencing custody credit, and its attempt to do so was an invalid usurpation of the trial court's power; defendant thus remained entitled to the 3,086 days of credit originally awarded. At this point in time and in this instance, the trial court also lacked the authority to correct any error in defendant's presentencing custody credit as, under CR 59.05, the trial court lost jurisdiction to amend its judgment ten days after entry, and neither RCr P. 10.10 nor CR 60.02 could have been used to correct this sort of judicial error. Bard v. Commonwealth, 359 S.W.3d 1, 2011 Ky. LEXIS 154 (Ky. 2011), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 218 (Ky. Feb. 23, 2012).
Where defendant was convicted of two counts of trafficking in a controlled substance and one count of possessing a controlled substance after police found over twenty grams of cocaine with digital scales and small baggies in defendant's garage, the search was conducted pursuant to a validly issued warrant; therefore, justifying the trial court's decision to deny defendant's suppression motion. The trial court found that the search warrant, mistakenly dated as having been issued at 4:50 p.m., had in fact been issued at 3:50 p.m., an hour before the search of defendant's residence; therefore, the trial court did not exceed its authority or contravene Ky RCr 10.10 by correcting the time on the search warrant. Rogers v. Commonwealth, 366 S.W.3d 446, 2012 Ky. LEXIS 72 (Ky. 2012).
Trial court properly granted the motion to correct the judgment under RCr P. 10.10; the amendment of the fourth offense DUI charge to third offense was a clerical error because the Commonwealth's offer on a plea of guilty explicitly stated that defendant would plead guilty to fourth offense DUI, defendant signed the document and acknowledged that he understood its terms, and defendant stated in open court that he knowingly and voluntarily was pleading guilty to fourth offense DUI. Given v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 58 (Ky. Ct. App. 2013), review denied and ordered not published, — S.W.3d —, 2014 Ky. LEXIS 113 (Ky. Mar. 12, 2014).
Rule 10.12.  Preservation of error.
Text
Allegations of error, properly preserved by objections as provided in these rules, in respect to rulings, orders or instructions of the court need not be presented in a motion for a new trial in order to be preserved for appellate review.
Annotations

Kentucky Law Journal.
Comments, The Contemporaneous Objection Rule: Time for a Re-Examination, 67 Ky. L.J. 212 (1978-1979).
Cited:  Cosby v. Commonwealth, 776 S.W.2d 367, 1989 Ky. LEXIS 92 (Ky. 1989); Poorman v. Commonwealth, 782 S.W.2d 603, 1989 Ky. LEXIS 85 (Ky. 1989).
NOTES TO DECISIONS

 	1. 	Errors in Instructions.
 	2. 	Waiver.
 	3. 	Failure to File for New Trial.
 	4. 	Failure to Seek Directed Verdict.
 	5. 	Jury pool.
1. Errors in Instructions.
Under rules, although it is not necessary to raise objection to instructions at time they are given, it is imperative that claimed errors in instructions, given or omitted, be presented to trial court at some time, either by proper objection or by motion and no later than at time of motion for new trial. Hartsock v. Commonwealth, 382 S.W.2d 861, 1964 Ky. LEXIS 361 (Ky. 1964); Merritt v. Commonwealth, 386 S.W.2d 727, 1965 Ky. LEXIS 522 (Ky. 1965), overruled, Wilburn v. Commonwealth, 312 S.W.3d 321,  2010 Ky. LEXIS 52 (Ky. 2010), overruled, Fegley v. Commonwealth, 337 S.W.3d 657, 2011 Ky. App. LEXIS 60 (Ky. Ct. App. 2011).
An objection on the ground that the court failed to give an instruction on involuntary manslaughter in a case where the defendant was convicted of voluntary manslaughter cannot be considered in the absence of an objection either at the time of submission or in the motion for a new trial. Piper v. Commonwealth, 387 S.W.2d 13, 1965 Ky. LEXIS 456 (Ky. 1965).
2. Waiver.
Where transcript did not mention evidence and motion for new trial did not list among its grounds any exclusion of competent evidence, any error in omission of evidence was waived. Merritt v. Commonwealth, 386 S.W.2d 727, 1965 Ky. LEXIS 522 (Ky. 1965), overruled, Wilburn v. Commonwealth, 312 S.W.3d 321,  2010 Ky. LEXIS 52 (Ky. 2010), overruled, Fegley v. Commonwealth, 337 S.W.3d 657, 2011 Ky. App. LEXIS 60 (Ky. Ct. App. 2011).
Where the defendants did not either by preliminary motion, during the trial or in a motion and grounds for a new trial raise the issue that counsel should have been appointed for them for their arraignment, the alleged error was not properly preserved for review. Turner v. Commonwealth, 460 S.W.2d 345, 1970 Ky. LEXIS 583 (Ky. 1970).
Court of Appeals will not review matters occurring before the verdict which were not objected to during trial or were not relied on in the motion for a new trial. Russell v. Commonwealth, 482 S.W.2d 584, 1972 Ky. LEXIS 196 (Ky. 1972), overruled, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985), overruled in part, Pendleton v. Commonwealth, 685 S.W.2d 549, 1985 Ky. LEXIS 208 (Ky. 1985).
Supreme Court is not at liberty to review alleged procedural errors when the issue has not been presented to the trial court for decision. McDonald v. Commonwealth, 554 S.W.2d 84, 1977 Ky. LEXIS 485 (Ky. 1977).
Palpable error review as to the admission of an emergency room nurse's testimony was not undertaken where defendant did not request palpable error review in his brief nor argued that the alleged error in admitting the testimony constituted manifest injustice. Dant v. Commonwealth, 258 S.W.3d 12, 2008 Ky. LEXIS 129 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 226 (Ky. Aug. 21, 2008).
3. Failure to File for New Trial.
Failure of trial counsel to file a motion and grounds for a new trial did not prejudice defendant, as error is preserved without being presented in motion for new trial. Wagers v. Commonwealth, 475 S.W.2d 635, 1972 Ky. LEXIS 407 (Ky. 1972).
4. Failure to Seek Directed Verdict.
Where trial court had no opportunity during the trial to rule on the sufficiency of the evidence to support the verdict because defendant did not move for a directed verdict either at the close of the commonwealth's case or at the close of all the evidence, the claimed error of the trial court was not preserved for appellate review. Minor v. Commonwealth, 478 S.W.2d 716, 1971 Ky. LEXIS 55 (Ky. 1971), cert. denied, 409 U.S. 1064, 93 S. Ct. 563, 34 L. Ed. 2d 517 (1972), cert. denied, Minor v. Nicholson, 415 U.S. 929, 39 L. Ed. 2d 487, 94 S. Ct. 1439, 1974 U.S. LEXIS 1322 (1974).
5. Jury pool.
Trial counsel was not ineffective for failing to adequately object to the absence of a fair representation of African Americans in the jury pool; under the rule, the lodging of an objection stating specific grounds, which counsel did, was sufficient to preserve an allegation of error. Goins v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 220 (Ky. Ct. App. 2012).
Rule 10.24.  Motion for judgment of Acquittal.
Text
Not later than five (5) days after the return of a verdict finding a defendant guilty of one or more offenses, or after the discharge of the jury following their having not returned a verdict, a defendant who has moved for a directed verdict of acquittal at the close of all the evidence may move to have the verdict set aside and a judgment of acquittal entered, or for a judgment of acquittal. Likewise, if a defendant has been found guilty under any instruction to which at the close of all the evidence such defendant objected upon the ground that the evidence was not sufficient to support a verdict of guilty under that instruction, that defendant may move that to that extent the verdict be set aside and a judgment of acquittal entered. A motion for a new trial may be joined with this motion.
History
(Adopted May 14, 1979, effective July 1, 1979; amended December 3, 1998, effective January 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
NOTES TO DECISIONS

 	1. 	Close of the Evidence.
 	2. 	Timeliness.
 	3. 	Appellate court authority.
 	4. 	Motion Properly Denied.
 	5. 	Evidence.
 	6. 	Preservation for Review.
 	7. 	Motion Improperly Denied.
1. Close of the Evidence.
The phrase within this rule “at the close of all the evidence” is to be construed to mean when all the evidence that is going to be introduced has been introduced. Commonwealth v. Pevely, 759 S.W.2d 822, 1988 Ky. App. LEXIS 162 (Ky. Ct. App. 1988).
Where, upon the announcement by the commonwealth that it had closed, the defendant's attorney made the motion for directed verdict of acquittal, the motion was argued and overruled, and the defendant's attorney immediately announced that he closed, the requirement that a party move for a directed verdict of acquittal at the close of all the evidence in order to preserve the right to a later motion for judgment notwithstanding the verdict was satisfied. Commonwealth v. Pevely, 759 S.W.2d 822, 1988 Ky. App. LEXIS 162 (Ky. Ct. App. 1988).
2. Timeliness.
It was reversible error for the trial judge to decline to have an evidentiary hearing on the motion for a judgment notwithstanding the verdict or for a new trial, where the motion was untimely filed on December 7, because the jury verdict was rendered on November 30, and the motion for a new trial had to be served on or before December 5, pursuant to RCr 10.06 and 10.24. Byrd v. Commonwealth, 825 S.W.2d 272, 1992 Ky. LEXIS 20 (Ky. 1992), overruled in part, Shadowen v. Commonwealth, 82 S.W.3d 896, 2002 Ky. LEXIS 149 (Ky. 2002).
3. Appellate court authority.
Intermediate court erred in essentially directing a verdict of acquittal of defendants based on the intermediate court's reversal of the trial court's denial of defendants' motions to suppress evidence obtained in an illegal search and seizure; the Commonwealth was free to continue its prosecution of defendants without the improperly seized evidence. Commonwealth v. McManus, 107 S.W.3d 175, 2003 Ky. LEXIS 146 (Ky. 2003), cert. denied, Kentucky v. McManus, 540 U.S. 1017, 124 S. Ct. 571, 157 L. Ed. 2d 431, 2003 U.S. LEXIS 8381, 72 U.S.L.W. 3347 (2003).
Defendant's convictions of first-degree robbery, KRS 515.020, and being a first-degree persistent felony offender, KRS 532.080, were affirmed, as the trial court properly refused to suppress, pursuant to RCr 9.78, identification testimony which indicated that defendant was the perpetrator, as defendant failed to show that the identification was based solely on a vanity license plate on the get-away vehicle, and also properly refused to suppress still photos taken from a surveillance tape, as defendant failed to show that the police acted in bad faith when they accidentally recorded a soap opera over the surveillance film; the trial court also properly denied defendant's motion for a directed verdict of acquittal pursuant to RCr 10.24, as the State presented sufficient evidence that defendant was the perpetrator and that he threatened to use a gun during the commission of the robbery. It was not palpable error under RCr 10.26 for the trial court to decline to enter a mistrial when it was discovered that a potential witness was a member of the jury pool. Shegog v. Commonwealth, 142 S.W.3d 101, 2004 Ky. LEXIS 178 (Ky. 2004).
4. Motion Properly Denied.
Trial court properly denied defendant's motion for a directed verdict of acquittal as to intentional murder, as he was not convicted of that offense and accordingly, any error in not directing a verdict on that charge was clearly harmless; further, there was no error in denying the motion as to the charge of wanton murder, for which he was convicted, as the lesser included offenses of first-degree and second-degree manslaughter were supported by the evidence, and the jury's verdict of wanton murder was not “clearly unreasonable.” Nichols v. Commonwealth, 142 S.W.3d 683, 2004 Ky. LEXIS 148 (Ky. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 880 (Ky. Oct. 12, 2005).
Denial of defendant's motion for a directed verdict on a first-degree sexual abuse charge was proper as there was evidence that the victim was asleep when the contact began and was unable to consent to the contact. Boone v. Commonwealth, 155 S.W.3d 727, 2004 Ky. App. LEXIS 252 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 112 (Ky. 2005).
In a first degree rape prosecution, where the victim testified that she tried to resist defendant's assault by punching and kicking him, but that he raped her, and the officer to whom she made outcry testified that she was shaking and crying and had a cut lip, defendant had not been entitled to a directed verdict, notwithstanding the fact that the victim had walked past another officer without alerting him to the rape. Day v. Commonwealth, 174 S.W.3d 496, 2004 Ky. App. LEXIS 361 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 1021 (Ky. Nov. 16, 2005).
In an assault prosecution, defendant had not been entitled to a directed verdict on his insanity defense because he acknowledged on cross-examination that he did not kill his other family members because it was wrong, and he tried to blame his brother-in-law for the shootings. Welborn v. Commonwealth, 157 S.W.3d 608, 2005 Ky. LEXIS 92 (Ky. 2005).
Defendant was not entitled to a directed verdict regarding an uncharged crime of burglary, which was used as an aggravating factor, based on his assertion that there was insufficient evidence of that offense; the evidence established that defendant's permission to be in a store expired when he committed a murder and an aggravated assault in the store and the fact that defendant wounded his second victim was sufficient to establish he had committed a burglary. Alley v. Commonwealth, 160 S.W.3d 736, 2005 Ky. LEXIS 138 (Ky. 2005).
Defendant's motion for a directed verdict on a charge of first degree assault under KRS 508.010 was properly denied because the evidence was sufficient to induce a reasonable juror to believe beyond a reasonable doubt that the victim had suffered “serious physical injury,” as that term was defined in KRS 500.080(15). Defendant, in assaulting a woman in a parking lot and struck her on the head with a hammer, and the woman suffered a concussion and a loss of blood, she needed five staples to close her wound she continued to suffer vertigo and dizziness, and she had a permanent dent in her head where her hair did not grow properly. Arnold v. Commonwealth, 192 S.W.3d 420, 2006 Ky. LEXIS 141 (Ky. 2006).
Defendant was not entitled to a directed verdict of acquittal of first-degree sexual abuse, KRS 510.110, as it was not unreasonable for the jury to find that defendant touched his niece's vaginal area for the purpose of sexual gratification; the niece said that she had written a note to her mother because her mother had told her about good touches and bad touches, and this was a bad touch. None of the evidence pointed to an accidental touching. Calloway v. Commonwealth, 187 S.W.3d 861, 2006 Ky. App. LEXIS 83 (Ky. Ct. App. 2006).
It was reasonable to infer that defendant knew he had a pipe when he went into the jail as it was in his own pocket and that he knew the pipe had cocaine on it, and there was ample evidence that the residue on the pipe was cocaine; thus, the directed verdict was properly denied as to the contraband charge. Hampton v. Commonwealth, 231 S.W.3d 740, 2007 Ky. LEXIS 162 (Ky. 2007).
Although the child's abductor was masked, the evidence was sufficient to prove defendant was the kidnapper, since the child identified the clothes and boots he was wearing, police dogs tracked his path at the crime scene from the scent on his clothes, 45 minutes after the abduction he tried to steal a woman's car; and he had no alibi for the period of time when the kidnapping occurred. Therefore, his motion for a directed verdict was properly denied. Debruler v. Commonwealth, 231 S.W.3d 752, 2007 Ky. LEXIS 175 (Ky. 2007).
Trial court properly denied defendant's motion for a directed verdict on the charge of wanton murder under KRS 507.020(1)(b), in light of the evidence that defendant, while driving at a high rate of speed, ignored road conditions and other vehicles and made no effort to swerve or slow down before ramming another vehicle. This conduct manifested an extreme indifference to human life, and provided a sufficient basis for the jury to find that defendant engaged in wanton conduct. Berryman v. Commonwealth, 237 S.W.3d 175, 2007 Ky. LEXIS 206 (Ky. 2007).
Because a jury could have found that defendant was guilty of trafficking in a controlled substance where a detective gave specific, elaborate, and uncontroverted eyewitness testimony detailing his interaction with defendant and the events surrounding the drug buy, and a Kentucky State Police crime lab technician verified that the pills purchased from defendant were Percocets that contained oxycodone, defendant's request for a directed verdict was properly denied. Baker v. Commonwealth, 234 S.W.3d 389, 2007 Ky. App. LEXIS 340 (Ky. Ct. App. 2007).
Court properly denied defendant's motion for a directed verdict as there was sufficient evidence to support defendant's convictions for attempted murder and intimidating a witness where the victim, who, along with another witness who was murdered, had previously witnessed defendant's uncle murder a man, testified as to being severly beaten and cut by defendant and others. Hatfield v. Commonwealth, 250 S.W.3d 590, 2008 Ky. LEXIS 12 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 506 (Ky. May 22, 2008).
Trial court properly denied defendant's motion for a directed verdict of acquittal on the charge of first-degree trafficking in a controlled substance in violation of KRS 218A.1412 because there was more than adequate evidence for a jury to convict defendant of first-degree trafficking; a jury could reasonably rely on a confidential informant's testimony and find defendant guilty beyond a reasonable doubt of first-degree trafficking because when asked to pick out the drug dealer who was nicknamed “Black” from a crowd of people at the courthouse, the informant chose defendant. Peyton v. Commonwealth, 253 S.W.3d 504, 2008 Ky. LEXIS 130 (Ky. 2008), cert. denied, Peyton v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2008 U.S. LEXIS 8474 (2008).
Evidence was sufficient to convict defendant of multiple counts of possession of materials portraying a sexual performance by a minor under KRS 531.335(1) as defendant confessed to looking at child pornography and, in order to be located in the thumbcache, the images had to have appeared on his computer screen; thus, defendant was not entitled to a directed verdict under RCr P. 10.24. Crabtree v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 137 (Ky. Ct. App. 2012).
Trial court properly denied defendant's motion for a directed verdict because it would not be clearly unreasonable for a jury to find defendant guilty of the murders of the three children and first-degree arson when defendant's credibility was called into question by the conflicting accounts he gave to others concerning his whereabouts the night of the fire, a witness testified that defendant told the witness that defendant was responsible for starting the fire, and the evidence showed that when informed about the murders and the missing truck, defendant, unprovoked, stated that fingerprints would not be found in the truck's cabin. Jackson v. Commonwealth, 392 S.W.3d 907, 2013 Ky. LEXIS 39 (Ky. 2013).
Trial court properly denied defendant's motion for a directed verdict on a first-degree burglary charge because it was not unreasonable to conclude that he entered the victim's apartment without permission, with the intent to sodomize him, and in doing so, caused him physical injury. Minter v. Commonwealth, 415 S.W.3d 614,  2013 Ky. LEXIS 635 (Ky. 2013).
5. Evidence.
Trial court did not err in denying defendant's motions for a directed verdict of acquittal on a possession of marijuana while in possession of a firearm charge as the baggies of marijuana and digital scales were found under a coffee table in the living room, the partially burnt marijuana cigarettes were found in an ashtray on top of the coffee table and in a can located under the table, and the rifle was found leaning against a wall near a couch in the living room; the evidence was sufficient to allow a reasonable juror to infer that a nexus existed between the rifle seized from defendant's residence and the drug offense for which he was convicted. Lunsford v. Commonwealth, 139 S.W.3d 926, 2004 Ky. App. LEXIS 204 (Ky. Ct. App. 2004).
Defendant was not entitled to a directed verdict of acquittal on the first-degree wanton endangerment charge because the jury was not unreasonable to conclude that defendant's conduct, which included driving late at night, sometimes down the middle of the road, at perhaps triple the speed limit, created a substantial danger of death or serious physical injury to his passenger; defendant nearly caused two high-speed, head-on collisions and barely avoided crashing into a tree and telephone pole, and although he avoided getting into a catastrophic accident, the evidence supported that he repeatedly foisted the risk of catastrophic injury onto his passenger. Brown v. Commonwealth, 297 S.W.3d 557,  2009 Ky. LEXIS 256 (Ky. 2009).
Because the Commonwealth failed to prove that there was a prior conviction for the assault of a family member or member of an unmarried couple, as required by KRS 508.032, the trial court erred in denying defendant's motion for a directed verdict. Lisle v. Commonwealth, 290 S.W.3d 675, 2009 Ky. App. LEXIS 113 (Ky. Ct. App. 2009).
Commonwealth's appeal was dismissed because a jury was unable to reach a unanimous verdict, the circuit court declared a mistrial and rendered a judgment of acquittal based on the insufficiency of the evidence, and double jeopardy constitutionally prohibited the Commonwealth from pursuing an appeal. Commonwealth v. Gilliam, 425 S.W.3d 918, 2014 Ky. App. LEXIS 39 (Ky. Ct. App. 2014).
6. Preservation for Review.
Defendant did not preserve his insufficiency-of-the-evidence allegation for appellate review as he never raised any arguments with respect to the firearm enhancement charge in either of his motions for a directed verdict of acquittal; however, the appellate court reviewed the claim since a conviction based on insufficient evidence would deprive defendant of substantial due process rights. Lunsford v. Commonwealth, 139 S.W.3d 926, 2004 Ky. App. LEXIS 204 (Ky. Ct. App. 2004).
7. Motion Improperly Denied.
Evidence was insufficient to support a conviction of possession of a forged instrument, KRS 516.050(1), and defendant's motion for a verdict of acquittal should have been granted, because the evidence against defendant was all circumstantial and could have proven his innocence as well as his guilt; among other things, the instrument at issue, a copy of a 20 dollar bill, had been torn and discarded, was one-sided, printed on ordinary, white printer paper, had not been cut out of the sheet of paper, and the reverse side of the paper bore a photo of a child. Williams v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 65 (Ky. Ct. App. 2009).
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1. In General.
If upon a consideration of the whole case, the Court of Appeals does not believe there is a substantial possibility that the result would have been any different, an irregularity will be held nonprejudicial. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983) (decided under prior law).
Where the defendant was convicted under KRS 435.170 (repealed) but was only given a sentence of six years, he was not prejudiced by errors committed during his trial. Taylor v. Commonwealth, 449 S.W.2d 208, 1969 Ky. LEXIS 28 (Ky. 1969) (decided under prior law).
An appellate court, if it believes there may have been a miscarriage of justice, should use its extraordinary power and reverse a judgment so that there may be a fuller development of the facts in order that the guilt or innocence can be determined more clearly. Stone v. Commonwealth, 456 S.W.2d 43, 1970 Ky. LEXIS 221 (Ky. 1970) (decided under prior law).
The error is substantial where, considering the entire case, the substantial rights of the defendant are affected or it appears likely that the result would have been different had the error not occurred. Scott v. Commonwealth, 495 S.W.2d 800, 1972 Ky. LEXIS 10 (Ky. 1972), cert. denied, Scott v. Kentucky, 414 U.S. 1073, 94 S. Ct. 587, 38 L. Ed. 2d 479, 1973 U.S. LEXIS 1670 (1973) (decided under prior law).
Although the inmate's claim of palpable error under CrR 10.26 failed in the direct appeal of his criminal conviction, in which he had argued that his counsel had failed to object but that the prosecutor's comments at trial were improper, the inmate still had a right to seek postconviction relief under CrR 11.42 on the ground that his counsel was ineffective at trial for failing to object to the prosecutor's comments and thus preserve the error for direct appellate review. The tests for the two claims were different: palpable error required a showing of manifest injustice, an ineffective assistance of counsel claim required only a showing that results of the trial would have been different but for defense counsel's error, and the standard for a palpable error claim was more stringent. Martin v. Commonwealth, 207 S.W.3d 1, 2006 Ky. LEXIS 134 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 325 (Ky. 2006).
2. Applicability.
Neither RCr 10.26 nor its language has application when reviewing a decision under CR 60.02. Stoker v. Commonwealth, 289 S.W.3d 592, 2009 Ky. App. LEXIS 41 (Ky. Ct. App. 2009).
Even if the “other acts” evidence was inappropriately admitted, it did not constitute palpable error where, compared to the direct video recording of defendant trafficking in drugs on two different occasions two months apart, the possible additional implication that defendant had a disposition to deal drugs contained minimal value and prejudice. Jones v. Commonwealth, 331 S.W.3d 249, 2011 Ky. LEXIS 12 (Ky. 2011).
Commonwealth introduced evidence that proved defendant had been convicted of the required two previous felonies necessary for a jury to find that defendant was a first-degree persistent felony offender under KRS 532.080 and, thus, defendant could not show the jury's finding that defendant was such was error, let alone palpable error under RCr P. 10.26. The evidence showed that defendant had convictions for the separate felonies of driving a motor vehicle with a suspended license and for fleeing or evading police arising out of an offense committed more than two years after defendant was sentenced for the first offense. Blades v. Commonwealth, 339 S.W.3d 450, 2011 Ky. LEXIS 73 (Ky. 2011).
3. Constitutional Nature of Error.
The constitutional nature of the error does not prevent application of this rule as even errors of a constitutional magnitude may be held harmless. Jackson v. Commonwealth, 717 S.W.2d 511, 1986 Ky. App. LEXIS 1449 (Ky. Ct. App. 1986).
Defendant's convictions for manufacturing methamphetamine and trafficking in methamphetamine did not violate defendant's double jeopardy rights pursuant to Ky. Const. § 13 and U.S. Const. amend. V; defendant's double jeopardy rights were not violated because the crimes of manufacturing methamphetamine and trafficking in methamphetamine were separate offenses and, thus, there were not two convictions for the same offense. Brooks v. Commonwealth, 217 S.W.3d 219, 2007 Ky. LEXIS 65 (Ky. 2007).
It is both permissible and appropriate to analyze a post-submission juror substitution error under the harmless error standard, provided the error is properly preserved. If the error is not properly preserved, it should be analyzed for palpable error under RCr P. 10.26. Crossland v. Commonwealth, 291 S.W.3d 223,  2009 Ky. LEXIS 190 (Ky. 2009).
6. Constituting Palpable Error.
Trial court's jury instructions, except for those pertaining to defendant's complicity charges, were palpable error that denied defendant a unanimous verdict where the instructions were improperly coupled, and the Commonwealth conceded that the instructions violated defendant's unanimous verdict right. Martin v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 9 (Ky. 2015).
Admission of victims'  names and evidence of a dismissed charge during the sentencing phase was palpable error under KRS 532.055 where published case law repeatedly advised the Commonwealth to stop introducing the very type of evidence in question, and the court could not say that introduction of the dismissed wanton endangerment charge, which was filed in conjunction with the assault and arson charges, did not have an impact, nor could it say that the introduction of the identities of local victims with whom the jurors might have had a connection did not have an impact. Stansbury v. Commonwealth, 454 S.W.3d 293, 2015 Ky. LEXIS 10 (Ky. 2015).
Pursuant to RCr P. 10.26, defendant's sexual abuse and sodomy convictions were reversed where a victim's testimony described a generalized, nonspecific and undifferentiated continuing course of conduct of sexual misconduct perpetrated by defendant, the jury instructions lacked any distinguishing descriptions that fairly apprised the jury of which criminal episode it was charged to consider, and the error was jurisprudentially intolerable it violated the Ky. Const. § 7 right to a unanimous verdict. Ruiz v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 1620 (Ky. 2015).
4. Nonprejudicial Errors.
If upon consideration of the whole case, the reviewing court does not conclude that a substantial possibility exists that the result would have been any different, the error complained of will be held to be nonprejudicial. Jackson v. Commonwealth, 717 S.W.2d 511, 1986 Ky. App. LEXIS 1449 (Ky. Ct. App. 1986).
Where the internal inconsistencies and improbabilities of the defendant's alibi coupled with the commonwealth's proof were overwhelming, the prosecutor's error in questioning the defendant about his silence was not of such magnitude that it would be considered even though it was not preserved for appeal. Jackson v. Commonwealth, 717 S.W.2d 511, 1986 Ky. App. LEXIS 1449 (Ky. Ct. App. 1986).
The fact that the jury which recommended the sentence which defendant ultimately received was not exposed to the victim impact statements did not amount to palpable error or a manifest injustice pursuant to RCr 10.26. Turpin v. Commonwealth, 780 S.W.2d 619, 1989 Ky. LEXIS 108 (Ky. 1989), cert. denied, Turpin v. Kentucky, 494 U.S. 1058, 110 S. Ct. 1530, 108 L. Ed. 2d 769, 1990 U.S. LEXIS 1576, 58 U.S.L.W. 3614 (1990), overruled, Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006); Brown v. Commonwealth, 780 S.W.2d 627, 1989 Ky. LEXIS 106 (Ky. 1989), cert. denied, Brown v. Kentucky, 494 U.S. 1087, 110 S. Ct. 1825, 108 L. Ed. 2d 954, 1990 U.S. LEXIS 1938, 58 U.S.L.W. 3658 (1990).
Complaint of codefendants, on trial for murder, that after admission of the public, the court room doors were locked while the trial was in progress, was not properly preserved for appellate review and there was no basis for invoking any palpable error rule pursuant to this rule because there was no manifest injustice. Brown v. Commonwealth, 780 S.W.2d 627, 1989 Ky. LEXIS 106 (Ky. 1989), cert. denied, Brown v. Kentucky, 494 U.S. 1087, 110 S. Ct. 1825, 108 L. Ed. 2d 954, 1990 U.S. LEXIS 1938, 58 U.S.L.W. 3658 (1990).
Emancipated daughter's testimony regarding the sanitary conditions of her parents' house, nudity habits of parents and parents' methods of discipline were interwoven with the Commonwealth's proof of the physical and sexual abuse charges and may have rendered the evidence admissible despite the fact that it tended to prove collateral uncharged criminal conduct, but as there was no objection, the court did not need to determine whether every word or phrase from daughter was properly admitted; it was sufficient to conclude that her testimony did not constitute palpable error. Schambon v. Commonwealth, 821 S.W.2d 804, 1991 Ky. LEXIS 193 (Ky. 1991).
Defendant argued that the first-degree persistent felony offender conviction should be dismissed because the prosecution failed to prove beyond reasonable doubt that the prior offenses were committed progressively and that he was over the age of 18 at the time his prior felony offenses were committed, but the defendant admitted that this question was not properly preserved for appellate review, and there was no showing of manifest injustice where the record in defendant's first trial in 1985, indicated that defendant was 18 at the time of the prior felony. Ruppee v. Commonwealth, 821 S.W.2d 484, 1991 Ky. LEXIS 50 (Ky. 1991).
There was no reversible error in the comment made by the trial judge during voir dire examination about reasonable doubt; the trial judge did not define reasonable doubt, where one of the jurors approached the bench and discussed her reservations with the trial judge and counsel about the standard of proof, the trial briefly commented about reasonable doubt, the juror was not selected to hear the case, and the entire discussion was out of the hearing of any other prospective jurors. Byrd v. Commonwealth, 825 S.W.2d 272, 1992 Ky. LEXIS 20 (Ky. 1992), overruled in part, Shadowen v. Commonwealth, 82 S.W.3d 896, 2002 Ky. LEXIS 149 (Ky. 2002).
Supreme Court found no reason on the basis of this Rule to review unpreserved allegation that trial court's action was in error in allowing defendant to be placed in death-eligible class for her accomplice-to-kidnapping conviction despite the verdict of the jury in finding her not guilty of murder, since defendant was not sentenced to death, it was conceded that defendant facilitated an intentional murder and was a principal in robbery and a coconspirator as well. Humphrey v. Commonwealth, 836 S.W.2d 865, 1992 Ky. LEXIS 87 (Ky. 1992).
There was no palpable error in the trial court's dismissal of charges without explanation to the jury inasmuch as the judge discussed each count of the indictment during voir dire; the issue was not preserved and the assertion failed to raise the level of manifest injustice. Stark v. Commonwealth, 828 S.W.2d 603, 1991 Ky. LEXIS 177 (Ky. 1991), overruled, Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996), overruled in part, Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996).
Defendant's reply to an officer's request for identification, upon arriving at the murder scene, that he did not have identification and wanted an attorney, occurred when defendant was not under custodial arrest and was not exercising his right to remain silent; therefore, prosecution's use of this statement as evidence of defendant's sanity did not meet the requirements of review necessitated for unpreserved error under this rule. Port v. Commonwealth, 906 S.W.2d 327, 1995 Ky. LEXIS 79 (Ky. 1995).
Admission of search warrant execution and arrest video tape, which contained dramatic footage of the arrest, was not inflammatory, provocative, unnecessary, irrelevant or unduly prejudicial, but provided relevant and probative evidence of the circumstances of the crimes charged to defendant of trafficking cocaine and criminal syndicate; showing of such tape did not rise to the level of manifest injustice or palpable error under this rule. Edmonds v. Commonwealth, 906 S.W.2d 343, 1995 Ky. LEXIS 113 (Ky. 1995).
Dismissal of defense witness who complained that he had no information to offer that would be helpful to defense, where defense intended to impeach such witness by introduction of phone conversation in which witness supposedly made a prior inconsistent statement, considering the marginal relevancy of the proposed evidence that would have resulted, trial judge's suppression of the evidence offered to impeach witness's testimony and his dismissal as a witness for the defense did not rise to the level of palpable error. Brock v. Commonwealth, 947 S.W.2d 24, 1997 Ky. LEXIS 18 (Ky. 1997).
No palpable error occurred in admitting evidence that defendant smoked crack cocaine as defendant negotiated defendant's surrender as police tried to arrest defendant on assault charges as there was not a substantial possibility that the result of defendant's trial would have been any different had that evidence not been admitted as the other evidence against defendant was strong and the jury had already heard about defendant's cocaine use. Clay v. Commonwealth, 2002 Ky. App. LEXIS 1920 (Ky. Ct. App. 2002), review denied, 2003 Ky. LEXIS 217 (Ky. 2003).
Where defendant failed to preserve defendant's claim that defendant was prejudiced by the admission of DNA evidence regarding paternity in defendant's case, in which defendant was convicted of rape, sexual abuse, and sodomy, any error was not palpable error under RCr 10.26, because, as a result of the abundant evidence supporting defendant's guilt, the results of the trial would not have been different if the evidence had been excluded. Butcher v. Commonwealth, 96 S.W.3d 3, 2002 Ky. LEXIS 224 (Ky. 2002), cert. denied, Butcher v. Kentucky, 540 U.S. 864, 124 S. Ct. 174, 157 L. Ed. 2d 116, 2003 U.S. LEXIS 6842, 72 U.S.L.W. 3239 (2003).
Palpable error under RCr 10.26 is one that “affects the substantial rights of a party” and will result in “manifest injustice” if not considered by the court, and what it really boils down to is that if upon a consideration of the whole case this court does not believe there is a substantial possibility that the result would have been any different, the irregularity will be held non-prejudicial. Schoenbachler v. Commonwealth, 95 S.W.3d 830, 2003 Ky. LEXIS 14 (Ky. 2003).
Trial court did not commit palpable error pursuant to RCr 10.26, where it admitted into the penalty phase evidence that defendant had been convicted of armed robbery 31 years before; even if the conviction, which was permitted to be introduced under KRS 532.055, should have been excluded pursuant to KRE 403, this did not rise to the level of palpable error. Cochran v. Commonwealth, 114 S.W.3d 837, 2003 Ky. LEXIS 206 (Ky. 2003), review denied, — S.W.3d —, 2006 Ky. LEXIS 369 (Ky. Feb. 15, 2006), overruled in part, Castle v. Commonwealth, 411 S.W.3d 754,  2013 Ky. LEXIS 460 (Ky. 2013).
Trial court did not commit palpable error pursuant to RCr 10.26, where it admitted into the penalty phase evidence that defendant had been convicted of armed robbery 31 years before, including a recitation of defense counsel's motion for a continuance; even if this evidence was too specific under Kentucky caselaw, the information concerned the substance of the anticipated and exculpatory testimony of a defense witness, which was not unduly prejudicial under KRE 403. Cochran v. Commonwealth, 114 S.W.3d 837, 2003 Ky. LEXIS 206 (Ky. 2003), review denied, — S.W.3d —, 2006 Ky. LEXIS 369 (Ky. Feb. 15, 2006), overruled in part, Castle v. Commonwealth, 411 S.W.3d 754,  2013 Ky. LEXIS 460 (Ky. 2013).
Prosecutor's comments were not error and were certainly not palpable error under RCr 10.26; he did not make unfounded and inflammatory attacks on the opposing advocate, and his comments on the mitigation evidence were not misleading and the prosecutor confined himself to the facts in evidence and the fair inferences that could be withdrawn therefrom. Young v. Commonwealth, 129 S.W.3d 343, 2004 Ky. LEXIS 78 (Ky. 2004).
Defendant's convictions of first-degree robbery, KRS 515.020, and being a first-degree persistent felony offender, KRS 532.080, were affirmed, as the trial court properly refused to suppress, pursuant to RCr 9.78, identification testimony which indicated that defendant was the perpetrator, as defendant failed to show that the identification was based solely on a vanity license plate on the get-away vehicle, and also properly refused to suppress still photos taken from a surveillance tape, as defendant failed to show that the police acted in bad faith when they accidentally recorded a soap opera over the surveillance film; the trial court also properly denied defendant's motion for a directed verdict of acquittal pursuant to RCr 10.24, as the State presented sufficient evidence that defendant was the perpetrator and that he threatened to use a gun during the commission of the robbery. It was not palpable error under RCr 10.26 for the trial court to decline to enter a mistrial when it was discovered that a potential witness was a member of the jury pool. Shegog v. Commonwealth, 142 S.W.3d 101, 2004 Ky. LEXIS 178 (Ky. 2004).
Since counsel did not raise the issue of whether bond sureties received notice 20 days prior to a forfeiture hearing as required under RCr 4.52, the issue was not preserved for appeal and the issue could only be reviewed for palpable error. Since the sureties and all interested parties were personally present and represented by counsel at the forfeiture hearing, since no mention was made of the lack of notice and no continuance was requested, and since both sides were given a fair opportunity to present their case, the failure to preserve the issue for appeal did not affect the sureties' substantial right and did not lead to palpable error; moreover, even if the issue was preserved, prejudice from the alleged lack of notice was lacking since the sureties were present at the hearing and had ample opportunity to present arguments. Clemons v. Commonwealth, 152 S.W.3d 256, 2004 Ky. App. LEXIS 326 (Ky. Ct. App. 2004).
Defendant did not preserve his hearsay objection to the admission of testimony identifying the shooter by objecting to the prosecutor's reference to the identification during his opening statement; there was not sufficient evidence that the identification was an excited utterance, but the error was not palpable error in light of the other three (3) identifications of defendant as the shooter. Warfield v. Commonwealth, 2004 Ky. App. LEXIS 330 (Ky. Ct. App. 2004), review denied and ordered not published, 2005 Ky. LEXIS 217 (Ky. 2005).
Though unobjected evidence admitted at trial that defendant gave a sexual assault victim cigarettes and alcoholic drinks may have been prejudicial, the admission of such evidence was not improper and did not affect defendant's substantial rights, because there was no substantial possibility that the result of the case would have been any different had the evidence in question not been admitted. Richardson v. Commonwealth, 161 S.W.3d 327, 2005 Ky. LEXIS 80 (Ky. 2005).
There was no prosecutorial misconduct that required reversal in defendant's criminal trial, pursuant to the standard under RCr 10.26, as the statements made by the Commonwealth in its closing argument were within the wide latitude allowed, and it was neither unfair nor improper. Morgan v. Commonwealth, 189 S.W.3d 99, 2006 Ky. LEXIS 12 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 715 (Ky. May 18, 2006), overruled, Shane v. Commonwealth, 243 S.W.3d 336, 2007 Ky. LEXIS 262 (Ky. 2007), overruled, Fugett v. Commonwealth, 250 S.W.3d 604, 2008 Ky. LEXIS 111 (Ky. 2008).
Although it was error under KRS 421.260(1) for an out-of-state witness to have been arrested while she was present in Kentucky to testify in a trial; the error was not a structural error that affected the entire framework of the trial, but a trial error which did not require reversal under RCr 10.26 in the context of other evidence presented. Yell v. Commonwealth, 242 S.W.3d 331, 2007 Ky. LEXIS 286 (Ky. 2007), cert. denied, Yell v. Kentucky, — U.S. —, 128 S. Ct. 2068, 170 L. Ed. 2d 806, 2008 U.S. LEXIS 3540 (2008).
Where defendant claimed an officer was improperly allowed to testify that bags of crack confiscated from defendant were packaged for sale, the claim was not reviewable because it had not been raised below and there was no palpable error under RCr 10.26; in view of the ample evidence that defendant trafficked in drugs, there was no substantial possibility that the result would have been different absent the allegedly improper testimony. Clay v. Commonwealth, 2007 Ky. App. LEXIS 14 (Ky. Ct. App. 2007), review denied, 2007 Ky. LEXIS 156 (Ky. 2007).
Because the Court of Appeals could not determine whether an officer's behavior on the witness stand, specifically, the officer's act of mouthing silently to the prosecutor the words “what do I say?”, negatively affected defendant's substantial rights, it could also not find that such actions amounted to palpable error and declined to address the merits of the claim. Bethel v. Commonwealth, — S.W.3d —, 2007 Ky. App. LEXIS 105 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2008 Ky. LEXIS 433 (Ky. Feb. 13, 2008).
There was no palpable error under RCr 10.26 with regard to the denial of a motion to suppress because it could not be said that a manifest injustice had resulted from an error which affected the substantial rights of a party. Jones v. Commonwealth, 239 S.W.3d 575, 2007 Ky. App. LEXIS 420 (Ky. Ct. App. 2007).
While the trial court erred in admitting testimony about what defendant told a pretrial intake services officer because that information was confidential pursuant to RCr 4.08 absent defendant's consent, the error was not palpable error pursuant to RCr 10.26. Even absent admission of that evidence, defendant would have been convicted of failing to register as a sex offender, and, thus, the error did not prejudice defendant. Couch v. Commonwealth, 256 S.W.3d 7, 2008 Ky. LEXIS 160 (Ky. 2008).
Trial court's taking of judicial notice of what the law was regarding what qualified as “raw data” for an expert to make a conclusion was improper, as not only was the law not an adjudicative fact, but what constituted “raw data” was in dispute and not subject to precision. However, the error in doing so was unpreserved and did not constitute palpable error pursuant to RCr 10.26, since the defendant, convicted of wanton murder and first-degree sodomy, was found guilty on evidence other than just the raw data at issue. Clay v. Commonwealth, 291 S.W.3d 210, 2008 Ky. LEXIS 319 (Ky. 2008).
Trial court's decision not to conduct an evidentiary hearing regarding defendant's competency to enter a guilty plea was not palpable error, as, following a plea colloquy, there was no substantial possibility that a reasonable trial court judge would have experienced doubt as to defendant's competency to stand trial. Smith v. Commonwealth, 244 S.W.3d 757, 2008 Ky. App. LEXIS 11 (Ky. Ct. App. 2008).
Circuit Court did not commit plain error under RCr 10.26 by failing to file written findings after a suppression hearing concluded; RCr 9.78 did not mandate written findings of fact and only required the Circuit Court to enter findings of fact into the record, and although written findings would have enhanced appellate review, the appeals court was not left in the dark about the basis for the Circuit Court's suppression ruling as the Circuit Court sufficiently articulated why it denied defendants'  suppression motions at the close of the suppression hearing. Rogers v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 280 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 117 (Ky. Feb. 11, 2009), review denied, Lewis v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 870 (Ky. May 13, 2009).
In a murder prosecution, admission of evidence of the accomplices'  guilty pleas was not palpable error, as defendant not only did not object, he used this evidence to impeach several of the accomplices'  testimony. King v. Commonwealth, 276 S.W.3d 270, 2009 Ky. LEXIS 20 (Ky. 2009).
Defendant was not entitled to palpable error relief under RCr 10.26 based on a comment made by the prosecutor in opening statements because, given the victims'  specific, graphic, and damning recounting of numerous instances of sexual misconduct, the prosecutor's comment that the nearly 300 counts charged were not enough did not affect defendant's substantial rights or result in a manifest injustice; because the comment did not seriously affect the overall fairness of the trial, it did not merit reversal. Vincent v. Commonwealth, 281 S.W.3d 785, 2009 Ky. LEXIS 46 (Ky. 2009).
While an officer's description of the victims' allegations of sexual abuse was hearsay, it did not affect defendant's substantial rights; the admission of the police officer's very brief summary of what the alleged victims told him certainly did not amount to palpable error given the victims' graphic testimony that followed, detailing several specific instances of sexual misconduct and their belief that it occurred on numerous occasions over long periods of time. Any erroneous admission of “investigative hearsay” did not constitute a palpable error. Vincent v. Commonwealth, 281 S.W.3d 785, 2009 Ky. LEXIS 46 (Ky. 2009).
Detective's references to defendant's lack of cooperation or invocation of defendant's right to silence under Ky. Const. § 11 was not palpable error under RCr P. 10.26 as the detective's references to defendant's silence responded to defense counsel's persistent questions arguing that the detective had not performed a proper investigation; since defense counsel asked questions that led the detective to testify that the detective did not photograph or inquire about the scratches or swelling near defendant's eyes because defendant refused to cooperate, it was not improper for the Commonwealth to ask the detective on redirect about the last question the detective had asked defendant before defendant ceased cooperating. Allen v. Commonwealth, 286 S.W.3d 221, 2009 Ky. LEXIS 159 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 629 (Ky. Oct. 29, 2009).
Denial of defendant's motion to dismiss the entire jury venire was not palpable error under RCr P. 10.26 as the trial court permitted defense counsel to inquire during voir dire as to the effect, if any, the t-shirts with an imprint of the victim's photographs worn by the victim's family would have on the veniremembers; since no veniremember stated that the t-shirts would affect service as a juror, defendant did not show any demonstrable prejudice. The presence of the t-shirts was not so inherently prejudicial as to necessitate the dismissal of the venire. Allen v. Commonwealth, 286 S.W.3d 221, 2009 Ky. LEXIS 159 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 629 (Ky. Oct. 29, 2009).
Trial court's extraneous comments were unnecessary but were not so egregious as to constitute palpable error under RCr P. 10.26 where: (1) the trial court ruled on objections with the comment “for whatever it is worth” and “for what it's worth”; (2) the trial court told the jury which party opposed a juror's questioning of a witness as permitted by KRE. 614(c); and (3) the trial court agreed with the Commonwealth, which opposed defense counsel's attempt at the impeachment of a witness and stated that defense counsel should get the video of the statements, and the trial court added that the statements were “all substantially the same.” Allen v. Commonwealth, 286 S.W.3d 221, 2009 Ky. LEXIS 159 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 629 (Ky. Oct. 29, 2009).
No improper bolstering occurred under the palpable error standard under RCr P. 10.26 where a witness testified that the witness was reading the Bible at the time of a shooting, and where another witness testified that the witness was trying to live for the Lord. Allen v. Commonwealth, 286 S.W.3d 221, 2009 Ky. LEXIS 159 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 629 (Ky. Oct. 29, 2009).
Prejudicial error did not result under RCr P. 10.26 where a detective played recorded drug transactions for the jury both during defendant's trial on drug charges and during jury deliberations because the record did not reveal any improper interaction between the detective and the jurors. The detective provided assistance to the trial court by operating the television, as he did during trial, including inquiring of the jury whether they would like the television turned on its side for a better view; while some laughter ensued from the perhaps unnatural act of watching the television turned on its side, any communication between the detective and the jury was not shocking or jurisprudentially intolerable so as to constitute manifest injustice affecting defendant's substantial rights. Muncy v. Commonwealth, 299 S.W.3d 281, 2009 Ky. App. LEXIS 237 (Ky. Ct. App. 2009).
Even though a detective impermissibly interpreted the drug buy tape, the error was not sufficient to warrant a reversal because the jury had numerous opportunities to hear and evaluate the tape on their own and there was sufficient additional evidence to support defendant's conviction. Childers v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 285 (Ky. 2010), substituted opinion, 332 S.W.3d 64, 2010 Ky. LEXIS 306 (Ky. 2010), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 43 (Ky. Mar. 24, 2011).
In a murder trial, no palpable error occurred from the admission, as part of defendant's interview with police, of a detective's statements accusing defendant of lying and commenting on other evidence and the detective's personal life. Walker v. Commonwealth, 349 S.W.3d 307, 2011 Ky. LEXIS 135 (Ky. 2011).
In a murder trial, no palpable error occurred from the trial court's opening remarks concerning the assessment of witness credibility. Walker v. Commonwealth, 349 S.W.3d 307, 2011 Ky. LEXIS 135 (Ky. 2011).
There was no palpable error under RCr P. 10.26 in admitting a lab report in the absence of the analyst who authored the report even though the report was a testimonial statement under Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177, 2004 U.S. LEXIS 1838 (2004); the error was unpreserved and there was considerable other evidence defendant was driving under the influence of methamphetamine. Peters v. Commonwealth, 345 S.W.3d 838, 2011 Ky. LEXIS 111 (Ky. 2011).
There was no error in requiring defendant to demonstrate his voice for the jury and as such, no manifest injustice resulted, because defendant was not required to repeat the threat made to the victim, but instead recited an innocuous, neutral phrase; the trial court thoroughly explained to the jury the purpose of the exercise, and defendant had ample opportunity to cross-examine the victim about the reliability of his identification. York v. Commonwealth, 353 S.W.3d 603, 2011 Ky. LEXIS 139 (Ky. 2011).
Because a brief statement by a paralegal that the victim had never been charged with a crime was unlikely to have changed the outcome of defendant's trial and because the evidence did not relate to the guilt or innocence of defendant, admission of the character evidence under KRE. 404(a)(2) did not constitute palpable error under RCr P. 10.26. Elery v. Commonwealth, 368 S.W.3d 78, 2012 Ky. LEXIS 87 (Ky. 2012).
Although the individual who gave victim impact evidence under KRS 532.055(2)(a)(7) was a first cousin and not a relative permitted to provide such testimony under KRS 421.500(1)(b), the cousin's testimony was not so extreme, emotional, or outrageous as to result in manifest injustice and admission of her testimony did not constitute palpable error under RCr P. 10.26. Elery v. Commonwealth, 368 S.W.3d 78, 2012 Ky. LEXIS 87 (Ky. 2012).
Although KRS 532.055(a)(7) and 421.500(1)(b) did not permit victim impact evidence from a friend, because the friend's testimony was not so moving or emotional that it was likely to have inspired the jury toward a more severe sentence, under RCr P. 10.26, there was no palpable error from the improperly admitted victim impact evidence. Mcguire v. Commonwealth, 368 S.W.3d 100, 2012 Ky. LEXIS 97 (Ky. 2012).
While the replaying of the testimony of a witness to the jury outside of the presence of defendant was error under RCr P. 9.74, that procedural irregularity did not rise to the level of palpable error under RCr P. 10.26. Mcguire v. Commonwealth, 368 S.W.3d 100, 2012 Ky. LEXIS 97 (Ky. 2012).
Trial court did not commit palpable error during defendant's trial for murder and DUI in permitting the introduction of a video taken from a police vehicle; the video showed the residential nature of the neighborhood, including the presence of several stop signs located in the area, and portrayed the weather conditions on the day of the collision. Baumia v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 191 (Ky. 2012), substituted opinion, 402 S.W.3d 530, 2012 Ky. LEXIS 503 (Ky. 2012), substituted opinion, 402 S.W.3d 530, 2013 Ky. LEXIS 247 (Ky. 2013).
No palpable error was shown in a drug case where $1,000 in fines for two misdemeanor convictions was imposed because, at the time of sentencing, appellant was represented by private counsel. He was appointed a public advocate after a motion for a belated appeal was granted. Massie v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 178 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 142 (Ky. Apr. 17, 2013).
No palpable error was shown in a drug case based on an argument under U.S. Const. amend. VI because a trial court's admission of hearsay testimony was not a manifest injustice requiring relief; the defense strategy was to cast suspicion of the drug activity on a person who did not testify by eliciting hearsay testimony, and the prosecutor rebutted this inadmissible hearsay testimony by eliciting equally inadmissible hearsay testimony that the person at issue had stated that the drugs belonged to appellant. The appellate court considered the open door doctrine and the requirement that an error had to be easily perceptible and obvious to permit reversal. Massie v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 178 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 142 (Ky. Apr. 17, 2013).
Trial court did not err in revoking defendant's probation because although it was error for the Commonwealth not to ensure that written notice of defendant's probation violations were entered into the record with certification that the notice was mailed to defendant, the error was not palpable; the probation officer attested that defendant had admitted to the violation when defendant signed the form. Jarrell v. Commonwealth, 384 S.W.3d 195, 2012 Ky. App. LEXIS 233 (Ky. Ct. App. 2012).
Because the victim's testimony was sufficient to establish defendant's guilt for the offense of first-degree robbery under KRS 515.020, the introduction of evidence pursuant to KRE. 608 via a witness concerning defendant's drug use as a motive for committing the robbery was not prejudicial and did not constitute palpable error under RCr P. 10.26. McElroy v. Commonwealth, 389 S.W.3d 130, 2012 Ky. App. LEXIS 292 (Ky. Ct. App. 2012).
At defendant's trial for first-degree possession of a controlled substance and possession of a handgun by a convicted felon, his right to due process was not denied by his parole officer's testimony during the penalty phase regarding the potential effect of parole and sentence credits on defendant's sentence; the testimony comported with the aims of the truth-in-sentencing statute, KRS 532.055, and was not unfair. To the extent that the parole officer's lack of detail about credits against a parolee's sentence could be deemed erroneous, defendant failed to show that he was entitled to relief due to palpable error under RCr P. 10.26. Cox v. Commonwealth, 399 S.W.3d 431, 2013 Ky. LEXIS 228 (Ky. 2013).
Although a trial court erred in prohibiting jurors from taking their notes into the jury room for deliberations, the error was not reversible because no manifest injustice resulted, as the trial was short and the jury heard the testimony of seven witnesses over three and a half hours. Before reading the jury instructions, the trial judge clarified that the court would replay any witness's testimony at the jury's request, to aid in its deliberation in case of lapses of memory, but the jury did not request to rehear any testimony and returned the verdict in approximately one hour and fifteen minutes. McCleery v. Commonwealth, 410 S.W.3d 597, 2013 Ky. LEXIS 407 (Ky. 2013).
5. — Instructions.
Defendant's failing to preserve error by not objecting to the alleged incorrect jury instruction regarding the burden of proof as to voluntary intoxication, did not rise to level of palpable error to warrant review under this Rule. Cash v. Commonwealth, 892 S.W.2d 292, 1995 Ky. LEXIS 34 (Ky. 1995).
Alleged “error,” which was unpreserved by failure to object, of allowing statement of witness as to speed of car that may have violated judge's decision concerning lay witnesses testifying as to numerical estimates of speed, does not rise to level of palpable error to warrant review under this section. Renfro v. Commonwealth, 893 S.W.2d 795, 1995 Ky. LEXIS 22 (Ky. 1995).
Because the instructions given by the trial judge with respect to the meaning of “intentionally” substantially followed the statutory pattern in KRS 501.020(1) and exactly followed the model instructions, no “palpable error or manifest injustice” occurred requiring preservation of the instruction for appellate review. Parker v. Commonwealth, 952 S.W.2d 209, 1997 Ky. LEXIS 84 (Ky. 1997), cert. denied, Parker v. Kentucky, 522 U.S. 1122, 118 S. Ct. 1066, 140 L. Ed. 2d 126, 1998 U.S. LEXIS 1067, 66 U.S.L.W. 3556 (1998).
Failure to include separate references to defendant's extreme emotional disturbance in a first-degree manslaughter instruction was not palpable error. Lickliter v. Commonwealth, 142 S.W.3d 65, 2004 Ky. LEXIS 173 (Ky. 2004), review denied, — S.W.3d —, 2008 Ky. LEXIS 501 (Ky. May 14, 2008).
Failure of the presumption of innocence instruction to separately refer to extreme emotional disturbance was not palpable error. Lickliter v. Commonwealth, 142 S.W.3d 65, 2004 Ky. LEXIS 173 (Ky. 2004), review denied, — S.W.3d —, 2008 Ky. LEXIS 501 (Ky. May 14, 2008).
In a trial on drug charges, the trial court did not commit palpable error under RCr 10.26 by reading RCr 9.57 to the jury after having been informed that further deliberations would not be fruitful, and by charging the jury to continue deliberations, as this action did not constitute manufacturing a verdict. Williams v. Commonwealth, 147 S.W.3d 1, 2004 Ky. LEXIS 181 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 300 (Ky. 2004), cert. denied, Williams v. Kentucky, 125 S. Ct. 1859, 161 L. Ed. 2d 745, 2005 U.S. LEXIS 3132, 73 U.S.L.W. 3620 (U.S. 2005).
Any error in the jury instructions which might have allowed the jury to convict defendant either as an accomplice or as a principal was not palpable, did not affect defendant's substantial rights, and did not result in manifest injustice where Commonwealth's arguments at trial premised defendant's culpability for a robbery solely on the theory of complicity, the prosecutor made statements during both voir dire and during his opening statement to the jury that defendant never entered the store and waited in the car during the robbery, and there was neither any suggestion by the Commonwealth nor any evidence presented on which a reasonable juror could conclude that defendant had acted as a principal in the robbery. Johnson v. Commonwealth, 184 S.W.3d 544, 2005 Ky. LEXIS 383 (Ky. 2005).
Although the jury instruction on trafficking in a controlled substance in the first degree was improper, defendant's own testimony would have supported a conviction under the “transfer” alternative of KRS 218A.010(34), where defendant testified that he committed the offense, and the faulty instruction did not result in manifest injustice, much less seriously affect the fairness, integrity, or public reputation of judicial proceedings. Commonwealth v. Rodefer, 189 S.W.3d 550, 2006 Ky. LEXIS 109 (Ky. 2006).
Where defendant claimed he was denied a unanimous verdict by an instruction regarding drug trafficking that included multiple theories, one of which was not supported by the evidence, the claim was not reviewable because it had not been raised below and there was no palpable error under RCr 10.26, the evidence having been more than sufficient to convict him under one of the theories set out in the instruction: possessing cocaine with the intent to sell it. Clay v. Commonwealth, 2007 Ky. App. LEXIS 14 (Ky. Ct. App. 2007), review denied, 2007 Ky. LEXIS 156 (Ky. 2007).
Trial court's stray comment directing the jury to find the defendant guilty, which comment the court made while orally reading the jury instructions to the jury, did not result in a directed verdict in favor of the Commonwealth of Kentucky. Because the evidence against defendant was strong and because the written instructions were a correct exposition of the law and adequately explained the jury's obligation to find defendant guilty only if the jury members believed beyond a reasonable doubt that the evidence showed defendant to be guilty, the trial court's verbal slip in the case was not so egregious as to rise to the level of a palpable error. McCloud v. Commonwealth, 286 S.W.3d 780, 2009 Ky. LEXIS 152 (Ky. 2009).
Trial court did not commit reversible error in specifying in its second-degree wanton endangerment instruction that the victim was a high school student because the error, if any, was not palpable as no manifest injustice resulted; the jury already knew that defendant's passenger was a high school student, and defendant was convicted of wantonly endangering the victim under an instruction that did not refer to her age. Brown v. Commonwealth, 297 S.W.3d 557,  2009 Ky. LEXIS 256 (Ky. 2009).
In defendant's criminal abuse case, there was no “real possibility” that a juror voted to convict defendant under the cruel confinement theory when there was no evidence to support that theory, but there was ample evidence to support the other theories of guilt. So there was no probability that the result of the action was altered by the addition of the superfluous theories of guilt in the criminal abuse instruction, and therefore, the erroneous criminal abuse instruction failed to constitute palpable error. Mason v. Commonwealth, 331 S.W.3d 610, 2011 Ky. LEXIS 3 (Ky. 2011).
Although the complicity (accessory) jury instructions for burglary and robbery did not properly appraise the jury of the specific intent or knowledge required under KRS 502.020(1), defendant had not preserved the issue for appeal, and manifest injustice under RCr P. 10.26 was not shown. Smith v. Commonwealth, 370 S.W.3d 871, 2012 Ky. LEXIS 96 (Ky. 2012).
6. Constituting Palpable Error.
Defendant's substantial rights were violated when the trial court gave instructions to the jury in a case where defendant had sex with an underage girl multiple times that did not separate the multiple charges based on the evidence, and, thus, defendant was entitled to a new trial on all charges. Palpable error pursuant to RCr 10.26 occurred because there could not be certainty about which incidents the jury unanimously found defendant guilty on, an jury unanimity was required pursuant to Ky. Const. § 7. Miller v. Commonwealth, 283 S.W.3d 690, 2009 Ky. LEXIS 97 (Ky. 2009).
Even if the admission of a portion of defendant's videotaped statement related to past crimes constituted error under KRE. 404(b), it did not rise to the level of palpable error or manifest injustice to justify further review under RCr P. 10.26. McElroy v. Commonwealth, 389 S.W.3d 130, 2012 Ky. App. LEXIS 292 (Ky. Ct. App. 2012).
Circuit court's failure to make the required statutory findings required constituted palpable error; although the circuit court made a finding that defendant could not be managed in the community, it did not make a finding that he was a significant risk to the community, and both findings were required, and the circuit court also did not make the required findings under other case law, and remand was required. Burnett v. Commonwealth, 538 S.W.3d 322, 2017 Ky. App. LEXIS 657 (Ky. Ct. App. 2017), review denied, — S.W.3d —, 2018 Ky. LEXIS 7 (Ky. Feb. 7, 2018).
Prosecutor stated in his sentencing phase closing argument that defendant was only going to serve three years even if the jury gave him the maximum sentence for three counts of third degree assault, but this was an improper statement and a misstatement of the law that affected the jury, as the jury asked how much time defendant would actually serve; palpable error resulted and remand was required. Evans v. Commonwealth, — S.W.3d —, 2018 Ky. App. LEXIS 89 (Ky. Ct. App. 2018).
6.5. No palpable error shown.
Although a prosecutor's closing argument was improper because it encouraged the jury to exact a punishment upon defendant to atone for those whose crimes were beyond the jury's reach, the improper statements were not palpable error because the imposition of a maximum penalty was not surprising or unreasonable in light of the overwhelming evidence of defendant's guilt and his history of prior drug-related crimes. Martin v. Commonwealth, 409 S.W.3d 340,  2013 Ky. LEXIS 398 (Ky. 2013).
Where defendant was convicted of second-degree assault, he failed to show the circuit court committed plain error in instructing the jury regarding self defense by describing this right as a privilege. Defendant was precluded from seeking reversal of his conviction, because he tendered proposed instructions that included the identical language used by the trial court. Spencer v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 123 (Ky. Ct. App. 2013).
Where defendant was convicted of second-degree assault and tampering with physical evidence, the trial court did not commit plain error in permitting each party nine peremptory challenges. Because the Kentucky General Assembly did not improperly delegate its legislative duty to the Kentucky Supreme Court in the area of peremptory challenges, there were no constitutional infirmities in either KRS 29A.290 or RCr P. 9.40. Spencer v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 123 (Ky. Ct. App. 2013).
7. No Palpable Error Shown.
In a drug trafficking case, questioning of defendant by co-defendant's counsel regarding a detective's truthfulness did not amount to palpable error because it was not conducted by a prosecutor, and it was less egregious than the circumstances in Moss v. Commonwealth, 949 S.W.2d 579, 1997 Ky. LEXIS 64 (Ky. 1997). Adams v. Commonwealth, — S.W.3d —, 2015 Ky. App. LEXIS 65 (Ky. Ct. App. 2015).
Although palpable error under RCr P. 10.26 may be available for certain kinds of instructional error, RCr P. 9.54(2) bars palpable error review for unpreserved claims that the trial court erred in the giving or the failure to give a specific instruction; accordingly, defendant's argument that the trial court should have given an innocent possession instruction was foreclosed on appeal by RCr P. 9.54(2) because of his failure to adequately present the matter to the trial judge. Martin v. Commonwealth, 409 S.W.3d 340,  2013 Ky. LEXIS 398 (Ky. 2013).
Since the three jurors defendant challenged for cause were eventually struck by defendant, there was not a substantial possibility that they affected the result of the case as required for a finding of palpable error. McDaniel v. Commonwealth, 415 S.W.3d 643,  2013 Ky. LEXIS 645 (Ky. 2013).
Witness's testimony that uncertainty in identifying defendant during a photographic lineup was rooted in fear of retaliation did not rise to palpable error, as the witness never implicated defendant and stated that his fear was born of past experiences and time spent in prison. McDaniel v. Commonwealth, 415 S.W.3d 643,  2013 Ky. LEXIS 645 (Ky. 2013).
Although the admission of a detective's testimony as to the truthfulness of the victim's out-of-court statement was erroneous, it did not amount to palpable error, as defense counsel focused on extreme emotional disturbance and defendant admitted being the shooter. McDaniel v. Commonwealth, 415 S.W.3d 643,  2013 Ky. LEXIS 645 (Ky. 2013).
In a probation revocation case, a trial court did not commit palpable error by failing to consider graduated sanctions under KRS 439.3106 where testimonial evidence showed that appellant had been a cocaine addict for 20 years, he had been through 4 treatment programs, and he had exhausted the treatment options; even though appellant contended that the Commonwealth failed to show that he was a threat to the community, § 439.3106 did not require the trial court to make specific findings of fact. KRS 439.3107 did not apply to this case, and palpable error review was necessary because claim under KRS 439.3106 was not preserved for review on appeal. Kaletch v. Commonwealth, 396 S.W.3d 324, 2013 Ky. App. LEXIS 49 (Ky. Ct. App. 2013).
Commonwealth's reference to an inadmissible statement during closing argument did not constitute palpable error because the witness's testimony about whether defendant should have been driving consumed roughly 30 seconds of an hour-long closing argument at the end of a lengthy trial and it was hard to imagine that after hundreds of exhibits and hours of testimony the 30 seconds could destroy the overall fairness of the trial. Doneghy v. Commonwealth, 410 S.W.3d 95, 2013 Ky. LEXIS 290 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 567 (Ky. Oct. 24, 2013).
Trial court's admission of evidence that defendant abused his girlfriend's pets was not palpable error where he had elicited testimony from the girlfriend about the extent to which he cared for her pets, thus, opening the door to the introduction of character evidence. Stansbury v. Commonwealth, 454 S.W.3d 293, 2015 Ky. LEXIS 10 (Ky. 2015).
No palpable error was shown in a drug trafficking case because a trial court did not abuse its discretion in concluding that the prejudicial effect of a detective potential testimony about a codefendant's case outweighed the probative value to defendant's case. The suggestion that the police believed the codefendant could assist them in catching drug dealers would have been extremely damaging to, if not dispositive of, the case. Adams v. Commonwealth, — S.W.3d —, 2015 Ky. App. LEXIS 65 (Ky. Ct. App. 2015).
In a case where defendant was convicted of trafficking in a controlled substance, an unpreserved issue relating to the definitions provided in the jury instructions was reviewable for palpable error; however, the inclusion of the words “transfer” and “sell” in the definition of “traffic” did not rise that level. The location of pills in an area accessible to both the driver and his passenger does not negate the possibility that they were transferred in furtherance of commercial distribution. Adams v. Commonwealth, — S.W.3d —, 2015 Ky. App. LEXIS 65 (Ky. Ct. App. 2015).
In a drug trafficking case, although a prosecutor's question insinuating that defendant was connected to the drug trade through his involvement in drug-related shootings was prejudicial to defendant, it did not rise to the level of palpable error, which had to so seriously affect the fairness, integrity or public reputation of the proceeding as to be shocking or jurisprudentially intolerable. Adams v. Commonwealth, — S.W.3d —, 2015 Ky. App. LEXIS 65 (Ky. Ct. App. 2015).
Trial court erroneously allowed a police detective to narrate the contents of a video recording of a drug buy because not only did the detective lack personal knowledge of the matter, but the testimony amounted to hearsay as the detective, who was not present in the vehicle when the alleged transaction between defendant and a confidential informant took place, repeated the out-of-court statements for their truth while on the witness stand. The court's error did not rise to the level of palpability given the other evidence against defendant. Muchrison v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 117 (Ky. Ct. App. 2016).
Because defendant did not claim, nor did it appear, his 12-year sentence for being a persistent felony offender in the first-degree was illegal, the trial court's slight was a procedural defect and defendant was not entitled to relief. McGuffin v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 152 (Ky. Ct. App. 2016).
Unloaded rifles found in defendant's apartment was relevant and its propriety under KRE. 403 at worst uncertain, given an expert detective's testimony noting the commonness of a connection between drugs and the firearms possessed along with them, and as a result, the admission of the rifles was not a palpable error under RCr P. 10.26. Goben v. Commonwealth, 503 S.W.3d 890, 2016 Ky. LEXIS 630 (Ky. 2016).
8. Waiver.
Nothing contained in this rule precludes the waiver of palpable error or even the waiver of a constitutional right. West v. Commonwealth, 780 S.W.2d 600, 1989 Ky. LEXIS 72 (Ky. 1989).
Where counsel for both the prosecution and the defense agreed to using a video of the first trial during retrial, it was not reversible error to permit the video presentation of the first trial to the second jury, for having agreed to this manner of retrial, and the defendant waived any complaint. Violett v. Commonwealth, 907 S.W.2d 773, 1995 Ky. LEXIS 129 (Ky. 1995), cert. denied, Violett v. Kentucky, 522 U.S. 1151, 118 S. Ct. 1172, 140 L. Ed. 2d 181, 1998 U.S. LEXIS 1545, 66 U.S.L.W. 3576 (1998).
In prosecution for rape in the first degree where defendant waived his right to object to testimony of Commonwealth's witness regarding DNA evidence, due to lack of preservation, but discerning no error rising to the level of RCr 10.26, defendant's claim that the introduction of DNA evidence resulted in manifest injustice should not have been considered on appeal. Commonwealth v. Petrey, 945 S.W.2d 417, 1997 Ky. LEXIS 55 (Ky. 1997).
Trial court's failure to give jury instruction on first-degree manslaughter could not be heard on appeal; not only was the error, if any, unpreserved, it was also waived by defense counsel's request to the trial court that the instruction not be given. Davis v. Commonwealth, 967 S.W.2d 574, 1998 Ky. LEXIS 44 (Ky. 1998), review or rehearing denied, 1998 Ky. LEXIS 101 (Ky. 1998).
Conviction in violation of due process constitutes a palpable error, which affects the substantial rights of a party, which the appellate court may consider and relieve even though it was insufficiently raised below or preserved for appellate review. Schoenbachler v. Commonwealth, 95 S.W.3d 830, 2003 Ky. LEXIS 14 (Ky. 2003).
Defendant did not preserve an insufficient of the evidence argument in a motion when defendant requested specific findings of fact regarding each element of the offense because defendant did not move for a directed verdict alleging insufficient of evidence at the close of the government's case. Fister v. Commonwealth, 133 S.W.3d 480, 2003 Ky. App. LEXIS 170 (Ky. Ct. App. 2003).
Because defendant did not object to any of the alleged improper admissions of victim impact and background evidence, the proper appellate review is palpable error regarding the admission of the evidence. On balance, the evidence was proper in light of the context in which it was admitted or inadvertently admitted through legitimate examination, and, in any event, even if a portion of it was improper, it certainly did not rise, either individually or cumulatively, to the level of palpable error. Coulthard v. Commonwealth, 230 S.W.3d 572, 2007 Ky. LEXIS 161 (Ky. 2007).
Competency hearing can be waived, or simply not done (in the court's discretion), when there is no constitutional requirement for a hearing (when there is not substantial evidence of incompetency in the record). This is the approach to be followed, and to the extent that prior cases are inconsistent with this approach, they are overruled. Padgett v. Commonwealth, 312 S.W.3d 336,  2010 Ky. LEXIS 71 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 584 (Ky. June 17, 2010).
Defendant was not entitled to palpable error review based on the failure to give a lesser included offense instruction because defendant waived that claim by specifically asking that no lesser included instruction be given and asserting multiple times that the evidence did not support the instruction. Mullins v. Commonwealth, 350 S.W.3d 434, 2011 Ky. LEXIS 137 (Ky. 2011).
Defendant's challenge to the trial court's failure to give an instruction on first-degree manslaughter was not subject to palpable error review, because no such instruction was ever requested. Wise v. Commonwealth, 422 S.W.3d 262, 2013 Ky. LEXIS 639 (Ky. 2013).
Defendant's argument that he was denied due process during the closing argument was not addressed because he did not request palpable error review in his brief. Dixon v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 31 (Ky. Ct. App. 2017).
9. Prejudicial Error.
Although a conviction for a criminal offense could not be set aside for every error occurring during trial, if an error had prejudiced the substantial rights of the accused, then a reversal was in order. Carpenter v. Commonwealth, 256 S.W.2d 509, 1953 Ky. LEXIS 746 (Ky. 1953) (decided under prior law).
Not every error would authorize a reversal of a judgment in a criminal case but only when it appeared that the substantial rights of the accused had been seriously impaired would reversal ensue. Gossett v. Commonwealth, 302 S.W.2d 380, 1957 Ky. LEXIS 192 (Ky. 1957) (decided under prior law).
Where the question of guilt or innocence hung upon a thread, the effect of any improper information imparted to the jury was more likely to be prejudicial than it was where the Commonwealth had made a strong case otherwise. Perecinsky v. Commonwealth, 340 S.W.2d 233, 1960 Ky. LEXIS 26 (Ky. 1960) (decided under prior law).
One important circumstance in determining whether a particular error was prejudicial is the weight of the evidence, and a second is the amount of punishment fixed by the verdict, especially with regard to the allowable minimum and maximum. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983) (decided under prior law).
The Court of Appeals is enjoined to disregard an error unless it is of the opinion that it affected the substantial rights of the defendant. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983) (decided under prior law).
Calculation arrived at by prosecutor's multiplying the percentage of the population who are type A secretors like the defendant who was convicted of murder, with the percentage of the population who, by market share, smoke defendant's type of cigarette, to arrive at the figure of .2% or 2 in 1000 was completely unfounded and in error, and although there was no objection at trial, it was palpable error affecting defendant's substantial rights and resulting in manifest injustice requiring reversal. Chumbler v. Commonwealth, 905 S.W.2d 488, 1995 Ky. LEXIS 99 (Ky. 1995).
Where the death penalty was imposed on defendant during a penalty phase hearing pursuant to KRS 532.025, which was combined with the truth-in-sentencing hearing pursuant to KRS 532.055, and where the prosecutor argued parole eligibility despite death penalty deliberations, prejudice was palpable. Perdue v. Commonwealth, 916 S.W.2d 148, 1995 Ky. LEXIS 109 (Ky. 1995), cert. denied, Perdue v. Kentucky, 519 U.S. 855, 117 S. Ct. 151, 136 L. Ed. 2d 96, 1996 U.S. LEXIS 5295, 65 U.S.L.W. 3260 (1996).
Where defendant was indicted and charged with felonies, but was convicted of only misdemeanors, he was entitled to a recommendation from the jury as to whether the sentences should have been concurrent or consecutive; the trial court's failure to so instruct the jury was palpable error, so the judgment was reversed to the extent that it ordered the sentences to be run consecutively and the case was remanded for a new sentencing hearing. Stinnett v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 143 (Ky. Ct. App. 2003), rev'd, 144 S.W.3d 829, 2004 Ky. LEXIS 217 (Ky. 2004).
Trial court committed substantial error under RCr 10.26, and defendant's conviction for trafficking in a controlled substance was reversed, as the jury was instructed to find defendant guilty if it found that he possessed cocaine with the intent to transfer; KRS 218A.1412(1), 218A.010(28), and 218A.010(29) do not define merely possessing a controlled substance with the intent to transfer as trafficking, and the instruction permitted the jury to convict defendant based on a theory unsupported in the law. Rodefer v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 140 (Ky. Ct. App. 2004), substituted opinion, 2004 Ky. App. LEXIS 213 (Ky. Ct. App. 2004).
Under the palpable error standard of RCr 10.26, for an error to be considered palpable, it must be easily perceptible, plain, obvious, and readily noticeable, and only an error resulting from an action taken by the court, as opposed to an act or omission of the parties or their counsel, may be considered as palpable error. Davidson v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 32 (Ky. Ct. App. 2006).
Defendant was denied due process at a probation revocation hearing where: 1) no sworn testimony was taken; 2) the circuit court impermissibly shifted the burden of proof to defendant to show cause why probation should not be revoked; and, 3) a short consultation with an attorney the morning of the hearing denied defendant the right to counsel. While the errors in the case were unpreserved, the error in the case was one that was so fundamental under RCr P. 10.26 as to threaten a defendant's entitlement to due process of law. Hunt v. Commonwealth, 326 S.W.3d 437, 2010 Ky. LEXIS 204 (Ky. 2010).
While the correct capital sentencing protocols were not followed, the deviation did not affect the ultimate sentence in any way and was not such a fundamental error as to jeopardize defendant's right to due process of law because in the final analysis, the same information was presented to the jury; defendant enjoyed the full opportunity to make his arguments in favor of mitigation and mercy, and he was not entitled to have his sentence reversed and remanded for a new sentencing hearing. Spears v. Commonwealth, 448 S.W.3d 781, 2014 Ky. LEXIS 608 (Ky. 2014).
10. —Guilty Plea.
Because the court did not conduct the required colloquy with defendant and did not inform defendant of the constitutional rights defendant was purportedly waiving, defendant's guilty plea was not made knowingly and intelligently, and this error by the family court amounted to palpable error, requiring reversal of the guilty plea. B. H. v. Commonwealth, 329 S.W.3d 360, 2010 Ky. App. LEXIS 231 (Ky. Ct. App. 2010).
11. — Ineffective Assistance of Counsel.
Martin v. Commonwealth,  207 S.W.3d 1, 2006 Ky. LEXIS 134 (Ky. 2006), which announced a new rule that issues unsuccessfully appealed under the palpable error rule, RCr 10.26, can give rise to a separate claim of ineffective assistance of counsel, which may be pursued in collateral proceedings, was not applicable retroactively in this case because it was a new rule of procedure to be applied in RCr 11.42 proceedings. Defendant's RCr 11.42 proceeding was concluded and final long before Martin was decided. Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 169 (Ky. Apr. 23, 2009).
12. — Evidence.
Although defendant's evidence of insanity was uncontroverted it did not rebut the presumption of sanity and thus entitled defendant to a directed verdict of not guilty but the question of insanity of the defendant at the time of the commission of the act was an issue of fact to be determined by the jury and on consideration of the whole case the substantial rights of defendant were not prejudiced. Moore v. Commonwealth, 446 S.W.2d 271, 1969 Ky. LEXIS 110 (Ky. 1969) (decided under prior law).
Where there was a discrepancy in the evidence, even though that point was not raised, a manifest injustice resulted which warranted a new trial. Stone v. Commonwealth, 456 S.W.2d 43, 1970 Ky. LEXIS 221 (Ky. 1970) (decided under prior law).
With regard to whether there was sufficient evidence to support the involuntary hospitalization of defendant, since at least one essential element to support the hospitalization of the defendant was not established, such a failure amounted to a palpable error affecting the substantial due process rights of defendant, and a manifest injustice resulted, which allowed the Court of Appeals to consider the issue even though it was not specifically preserved. Schuttemeyer v. Commonwealth, 793 S.W.2d 124, 1990 Ky. App. LEXIS 4 (Ky. Ct. App. 1990).
The evidence of prior sexual contact between the victim and her brother was placed in the record by avowal as a result of the trial court's ruling that the evidence was precluded by the former Rape Shield Statute; all of this evidence came into his possession less than two (2) days before the trial, making it impossible for him to timely move for a hearing to determine its admissibility. As defendant conceded to the trial court that the evidence was precluded by former law regarding admissibility of evidence of prior sexual conduct or habits of complaining witness, no hearing on admissibility of the evidence was held which was manifest injustice; omission of the evidence concerning the ongoing sexual activity between the complaining witness and her brother was devastating to defendant in light of the testimony of the examining physician who expressed findings of chronic sexual contact and, without objection, identified defendant as the guilty party. The possibility that the victim had engaged in ongoing sexual conduct with her sibling was not revealed to the physician during his examination and interview of the victim; this revelation may have caused the physician to qualify or omit his branding of the defendant as the assailant. Barnett v. Commonwealth, 828 S.W.2d 361, 1992 Ky. LEXIS 61 (Ky. 1992).
Trial court did not err in denying defendant's motion for a directed verdict; while defendant did not properly preserve the issue of whether the motion was properly denied because the required “specific grounds” were not stated, in any event, the motion was properly denied because substantial evidence supported defendant's conviction on three (3) counts of trafficking in a controlled substance in the first degree, and, thus, his conviction was proper under a plain error standard of review and did not violate his procedural due process rights requiring a conviction to be supported by sufficient evidence. Potts v. Commonwealth, 172 S.W.3d 345, 2005 Ky. LEXIS 296 (Ky. 2005).
Defendant's convictions for sodomy and sexual abuse for sexually assaulting his girlfriend's daughter were reversed because the repeated use of inadmissible hearsay, through the testimony of a detective and a doctor, constituted palpable error. Because the victim's in-court and out-of-court statements were the only evidence linking defendant to the sexual contact, the victim's credibility was crucial to the Commonwealth's case; the extensive hearsay by the detective was highly prejudicial and served only to unfairly bolster the victim's credibility, and there was no hearsay exception for statements made by an alleged victim of sexual abuse to a police detective. The detective's testimony, particularly when combined with the inadmissible hearsay repeated by the treating physician, rose to the level of palpable error, and the doctor's repetition of the victim's identification of defendant as the perpetrator was error because the identity of the perpetrator was irrelevant to the victim's medical diagnosis or treatment; while the victim's statements to the doctor describing what was done to her physically were admissible under KRE. 803(4), her statements regarding whom she told, and why, were not pertinent to medical diagnosis and treatment and did not qualify for admission. Alford v. Commonwealth, 338 S.W.3d 240, 2011 Ky. LEXIS 84 (Ky. 2011).
13. — — Exclusion.
It was prejudicial error not to allow the introduction of evidence which showed that both the prosecuting witnesses and the prosecuting attorney had a definite financial interest in a civil action arising out of the same facts on which the criminal action was based. Coleman v. Commonwealth, 304 Ky. 115, 200 S.W.2d 151, 1947 Ky. LEXIS 602 (Ky. 1947) (decided under prior law).
Rejection of proffered evidence of sexual immorality and general reputation for sexual immorality of prosecutrix was prejudicial to defendant, since there was a conflict as to the age of the prosecutrix and the jury could have believed she was over 16 years of age. McCloud v. Commonwealth, 303 S.W.2d 299, 1957 Ky. LEXIS 253 (Ky. 1957) (decided under prior law).
Refusal of trial court to permit the defendant to impeach testimony of witness by showing that he had made inconsistent statements in his testimony upon a former trial was prejudicial error, since the entire case as to the uttering of the check and as to defendant's participation in the uttering depended upon the witnesses' testimony. Hopkins v. Commonwealth, 328 S.W.2d 419, 1959 Ky. LEXIS 111 (Ky. 1959) (decided under prior law).
Where, in defense to prosecution for maliciously shooting with intent to kill, defendant testified that he shot because decedent had previously threatened to kill him and was advancing upon him in a hostile manner with something shiny in his hand which he guessed to be a knife, he was entitled to introduce testimony that witness had found knife near place of shooting about 9:30 the next morning, which was 12 hours after the killing, although there was no evidence presented as to the ownership of the knife or that it was the same knife decedent possessed during their affray, but the evidence did not justify introduction of the knife itself. Claypoole v. Commonwealth, 355 S.W.2d 652, 1962 Ky. LEXIS 71 (Ky. 1962) (decided under prior law).
Under Kentucky law, failure to object at trial does not bar appellate review where the court is satisfied that the substantial rights of the defendant have been prejudiced. Cook v. Bordenkircher, 602 F.2d 117, 1979 U.S. App. LEXIS 13600 (6th Cir. 1979), cert. denied, 444 U.S. 936, 100 S. Ct. 286, 62 L. Ed. 2d 196, 1979 U.S. LEXIS 3597 (1979) (decided under prior law).
14. — — Withdrawal.
Where defendant's testimony was that he had been told by a person that prosecuting witness, who defendant had shot when prosecuting witness reached toward his hip pocket, had threatened to kill defendant but when such person was placed on the witness stand he said he did not communicate what prosecuting witness had said directly to defendant, the withdrawal of the testimony of such person on motion of Commonwealth's Attorney created prejudicial error. Haley v. Commonwealth, 261 S.W.2d 439, 1953 Ky. LEXIS 1018 (Ky. 1953) (decided under prior law).
Defendant did not present his nonconstitutional claim that he should be allowed to withdraw his guilty plea to the trial court, and so it was not properly preserved for appellate review. The Supreme Court declined to address it, therefore, beyond observing that the denial of defendant's motion to withdraw his plea was not a palpable error so as to entitle defendant to relief under RCr P. 10.26. Commonwealth v. Pridham, 394 S.W.3d 867, 2012 Ky. LEXIS 161 (Ky. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 134 (Ky. Apr. 25, 2013), cert. denied, Cox v. Kentucky, — U.S. —, 134 S. Ct. 312, 187 L. Ed. 2d 221, 2013 U.S. LEXIS 6473 (U.S. 2013).
15. — — Admission.
It was improper for the prosecution in a witness bribery trial to elicit testimony from witnesses referring to tape recorded conversations made at meeting between the defendant and a police detective which tape had been suppressed prior to trial, and since defendant's guilt or innocence rested upon jury's determination of what was said at the meeting, mention of the suppressed tape could have influenced the jury's determination of what transpired at the meeting and thus prejudiced the defendant's substantial rights under this rule. Schaefer v. Commonwealth, 622 S.W.2d 218, 1981 Ky. LEXIS 273 (Ky. 1981) (decided under prior law).
In prosecution for rape of daughter where charge of murder was also pending against defendant and another person for murder of the child of the daughter, it was prejudicial for the daughter, as prosecuting witness in the rape case, to voluntarily make statement on cross-examination that it was defendant's codefendant in the murder case and not she who had written note demanding $600 from defendant stating “I told you Joe hornback was dorthy's dadie but i will sure lay it on you,” and placed it in unsealed envelope in which prosecuting witness had sent child an Easter card. Saltkill v. Commonwealth, 311 Ky. 296, 223 S.W.2d 1004, 1949 Ky. LEXIS 1125 (Ky. 1949) (decided under prior law).
A persistent course of examination, over objection of opposing counsel and adverse ruling of trial judge, could constitute reversible error. Nix v. Commonwealth, 299 S.W.2d 609, 1957 Ky. LEXIS 408 (Ky. 1957) (decided under prior law).
Where court had refused to admit, in grand larceny trial of accomplice, testimony concerning recovery of six stolen suits from his automobile in a search made by officers without his consent, outside his presence and without a warrant and the same ruling was made in current trial, but one of the detectives, when asked what was done with the car when it was taken into custody, answered that it was taken to police headquarters where all the suits that were in the automobile were removed, to which defense counsel immediately objected and moved that the jury be discharged, no admonition of the court could assuage the prejudice. Perecinsky v. Commonwealth, 340 S.W.2d 233, 1960 Ky. LEXIS 26 (Ky. 1960) (decided under prior law).
Where, while driving an automobile on a two-lane highway late at night, defendant suddenly swerved into the wrong traffic lane and struck four or five motorcycles moving in the opposite direction and was indicted for involuntary manslaughter and photographs showing mangled body of one of the victims as it lay on highway were admitted in evidence, the admission constituted a serious and prejudicial error and it was also entirely unnecessary and improper to permit testimony showing the extent of injuries to certain of the witnesses. Jordan v. Commonwealth, 371 S.W.2d 632, 1963 Ky. LEXIS 106 (Ky. 1963) (decided under prior law).
Admission of inculpatory statement of alleged accomplice who was unavailable for cross-examination was extremely prejudicial and ground for reversal where only other facts connecting defendant to crime was defendant's presence in crime's vicinity and defendant's action in bringing stolen goods into town day after the crime. Lowe v. Commonwealth, 487 S.W.2d 935, 1972 Ky. LEXIS 93 (Ky. 1972) (decided under prior law).
Prohibition of psychologist in murder prosecution from using terms “mentally ill” and “schizophrenic” was not of reversible magnitude in view of the doctor's testimony that he could describe defendant's condition just as well by using other terms and the fact that he was permitted to testify as to the results of the psychological tests he had given the defendant. Edwards v. Commonwealth, 554 S.W.2d 380, 1977 Ky. LEXIS 494 (Ky. 1977), cert. denied, Edwards v. Kentucky, 434 U.S. 999, 98 S. Ct. 642, 54 L. Ed. 2d 495, 1977 U.S. LEXIS 4342 (1977) (decided under prior law).
Penalty phase introduction of original dismissed charges from defendant's prior convictions constituted palpable error in that it affected a substantial right to due process, resulting in a manifest injustice. Blane v. Commonwealth, 364 S.W.3d 140, 2012 Ky. LEXIS 54 (Ky. 2012).
16. — Failure to Grant Continuance.
In murder prosecution, where absent witness was the only person other than the two codefendants who could testify that deceased fired the first shot, the refusal to grant defendant a continuance because of absence of witness who was inducted into armed forces after commonwealth procured a continuance or to permit the affidavit stating what absent witness's testimony would be to be read to jury was reversible error. Smith v. Commonwealth, 301 Ky. 364, 192 S.W.2d 92, 1946 Ky. LEXIS 479 (Ky. 1946) (decided under prior law).
Trial court committed prejudicial error in refusing to grant defendant a continuance where he was represented by counsel appointed by the court on the morning of trial. Mason v. Commonwealth, 294 S.W.2d 941, 1956 Ky. LEXIS 151 (Ky. 1956) (decided under prior law).
17. — Death Sentence Cases.
Where defendant's own testimony convicted him of murder, only such errors as could be calculated to have inflamed the minds of the jurors to the extent of causing them to inflict the extreme penalty in preference to life imprisonment could be deemed to have been prejudicial to defendant's substantial rights. Bircham v. Commonwealth, 238 S.W.2d 1008, 1951 Ky. LEXIS 833 (Ky. 1951), cert. denied, 342 U.S. 805, 72 S. Ct. 55, 96 L. Ed. 609, 1951 U.S. LEXIS 1521 (1951) (decided under prior law).
In death sentence cases, court would consider any error in record claimed to have been prejudicial, whether timely objected to or not, and would direct reversal of judgment in order that accused be accorded fair and impartial trial. Smith v. Commonwealth, 366 S.W.2d 902, 1962 Ky. LEXIS 5 (Ky. 1962) (decided under prior law).
While the correct capital sentencing protocols were not followed, the deviation did not affect the ultimate sentence in any way and was not such a fundamental error as to jeopardize defendant's right to due process of law because in the final analysis, the same information was presented to the jury; defendant enjoyed the full opportunity to make his arguments in favor of mitigation and mercy, and he was not entitled to have his sentence reversed and remanded for a new sentencing hearing. Spears v. Commonwealth, 448 S.W.3d 781, 2014 Ky. LEXIS 608 (Ky. 2014).
18. — Variance.
Variance between indictment and proof had a prejudicial effect where indictment charged that killing was done with a knife having a seven-inch blade and proof showed that knife had an over-all length of seven inches but the blade was only three and one-half inches long. Smith v. Commonwealth, 375 S.W.2d 242, 1963 Ky. LEXIS 184 (Ky. 1963) (decided under prior law).
19. — Failure to Note Due Process in Order.
Where evidentiary hearing was held under RCr 11.42 to determine voluntariness of guilty plea and question of violation of due process was heard by consent under CR 15.02, but no mention was made of due process in the court's order denying motion to vacate sentence, there was prejudice to substantial rights of the defendant sufficient to permit the Court of Appeals to reverse the judgment on appeal under former rule regarding setting aside judgment for substantial error. Lynch v. Commonwealth, 610 S.W.2d 902, 1980 Ky. App. LEXIS 404 (Ky. Ct. App. 1980) (decided under prior law).
20. — Timely Objection Not Made.
The prosecution in a child abuse case was allowed to admit into evidence the victim's psychologist's testimony that he found the victim's story to be credible and internally consistent because the defense did not make a timely objection to his vouching for the victim's credibility; admission of the evidence did not constitute “manifest injustice” so as to rise to the level of palpable error. Stringer v. Commonwealth, 956 S.W.2d 883, 1997 Ky. LEXIS 149 (Ky. 1997), cert. denied, Stringer v. Kentucky, 523 U.S. 1052, 118 S. Ct. 1374, 140 L. Ed. 2d 522, 1998 U.S. LEXIS 2234, 66 U.S.L.W. 3640 (1998).
While the evidence of the defendant's prior driving under the influence convictions was not admissible during the guilt phase of his trial, the error, absent an objection by defense counsel at trial, was not reversible; nor was it palpable error warranting review. Commonwealth v. Pace, 82 S.W.3d 894, 2002 Ky. LEXIS 150 (Ky. 2002).
Defendant's claim that he was denied his right to be present at all critical phases of the proceedings under RCr 8.28(1) was not preserved for appeal and was reviewed under the palpable error standard of RCr 10.26; defendant was not denied his right to be present where he remained in the courtroom while defense counsel discussed a motion for a directed verdict in the judge's chambers as defendant did not: (1) object, (2) show prejudice from his absence, (3) suggest changes that he would have made to the instructions, or (4) show any assistance that he would have provided had he been present. Watkins v. Commonwealth, 105 S.W.3d 449, 2003 Ky. LEXIS 120 (Ky. 2003).
Appellate court declined to review defendant's claim that the trial court committed reversible error by “burying” an extreme emotional disturbance instruction as it related to intentional murder in the “presumption of innocence” instruction, as defendant did not preserve the error by contemporaneous objection on the trial court level, and the error was neither “palpable” nor did “manifest injustice.” Nichols v. Commonwealth, 142 S.W.3d 683, 2004 Ky. LEXIS 148 (Ky. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 880 (Ky. Oct. 12, 2005).
Defendant failed to preserve his claim that the Commonwealth improperly obtained a conviction based on a theory of wanton criminal abuse that was not specifically set forth in the indictment as it was not raised at trial, and there was no manifest injustice or prejudice to defendant as his counsel addressed the theory in closing; the evidence that defendant fed a child a mixture of milk and castor oil from a bottle that contained cocaine supported the conviction, even though no witness testified that defendant knew that the bottle contained cocaine. Thomas v. Commonwealth, 153 S.W.3d 772, 2004 Ky. LEXIS 275 (Ky. 2004), rehearing denied, — S.W.3d —, 2005 Ky. LEXIS 502 (Ky. Feb. 17, 2005).
Since defendant's counsel did not object either at the pretrial hearing or during the trial, nor did co-defendant's counsel state that he was objecting on defendant's behalf, the testimony regarding the victim's pregnancy and injuries sustained during the incident were not improperly admitted. Defendant's unpreserved argument that the trial court abused its discretion in allowing the testimony regarding the victim's pregnancy and injuries was not grounds for reversal as palpable error. Rice v. Commonwealth, 199 S.W.3d 732, 2006 Ky. LEXIS 190 (Ky. 2006).
Because neither the Commonwealth nor defendant raised an evidentiary issue before the trial court, pursuant to RCr 9.22, the error had to rise to the level of palpable error to be reversible under RCr 10.26. Yell v. Commonwealth, 242 S.W.3d 331, 2007 Ky. LEXIS 286 (Ky. 2007), cert. denied, Yell v. Kentucky, — U.S. —, 128 S. Ct. 2068, 170 L. Ed. 2d 806, 2008 U.S. LEXIS 3540 (2008).
Since defendant did not make an objection in either the trial or appellate court, defendant's claim that defendant was not required to register as a sex offender had to be reviewed by the state supreme court for manifest injustice pursuant to RCr P. 10.26. Since no showing was made that defendant had to register under any version of the Sex Offenders Registration Act, KRS 17.500 et seq., defendant could not be found guilty of the crime of failing to register and the indictment lodged against defendant charging that offense had to be dismissed. Commonwealth v. Nash, 338 S.W.3d 264, 2011 Ky. LEXIS 80 (Ky. 2011).
21. — Hearsay.
It was prejudicial error in prosecution for rape and carnally knowing his daughter to permit prosecuting witness' sister to answer, over defendant's objection, question as to whether she had reported to county officials that their father was the father of her sister's child, since it was hearsay or conclusion evidence. Saltkill v. Commonwealth, 311 Ky. 296, 223 S.W.2d 1004, 1949 Ky. LEXIS 1125 (Ky. 1949) (decided under prior law).
Where, at the time of trial, payee was deceased and the only evidence to show that her indorsement was forged was testimony of a police officer that he had received information from her that this check and another one were missing from her mailbox, the testimony was clearly hearsay and since it was the only evidence tending to show a forgery of payee's signature, its admission was prejudicial. Hopkins v. Commonwealth, 328 S.W.2d 419, 1959 Ky. LEXIS 111 (Ky. 1959) (decided under prior law).
Where the witness, whose testimony was relied on in a homicide prosecution by the Commonwealth to establish the alleged prior assault, admitted that he was not present when the alleged prior assault was committed and that his testimony was based solely upon what he had heard someone say about it prior to the trial, the testimony of the witness was hearsay and incompetent for that reason and was prejudicial because it tended to show the animus of defendant toward the deceased as well as to create impression upon the minds of the jurors as to who was the aggressor in the final tragedy. Young v. Commonwealth, 332 S.W.2d 536, 1959 Ky. LEXIS 19 (Ky. 1959) (decided under prior law).
22. — Prior Crimes.
Proof of another crime unconnected with that for which accused was being tried was inadmissible and constituted reversible error. Powell v. Commonwealth, 308 Ky. 467, 214 S.W.2d 1002, 1948 Ky. LEXIS 964 (Ky. 1948) (decided under prior law).
In trial for detaining a female with intent to have carnal knowledge with her, where defendant was asked if he had not got into the same kind of trouble in adjoining county to which court sustained objection, overruled motion to discharge jury and admonished the jury not to consider the question and defendant took exception, the substantial rights of defendant were prejudiced where the question was recalled to the minds of the jurors when five of defendant's witnesses were asked about defendant's reputation in the adjoining county. Young v. Commonwealth, 238 S.W.2d 994, 1951 Ky. LEXIS 824 (Ky. 1951) (decided under prior law).
When trial judge in prosecution for assault permitted fact to be submitted to the jury that defendant had been convicted of a misdemeanor, he committed a prejudicial and reversible error. Hensley v. Commonwealth, 258 S.W.2d 899, 1953 Ky. LEXIS 887 (Ky. 1953) (decided under prior law).
Interrogation of accused by Commonwealth's Attorney which was designed to show the commission of other offenses constituted reversible error. Acres v. Commonwealth, 259 S.W.2d 38, 1953 Ky. LEXIS 915 (Ky. 1953) (decided under prior law).
It was not competent and was reversible error, even though court admonished jury testimony was to be considered only for purpose of contradicting defendant who denied conversation, for the prosecuting attorney to ask defendant in prosecution for prostitution about an instance when some other soldier got rolled in his place and if he had not been warned one year previously that he was going to get in trouble if he did not clean up his hotel. Hopkins v. Commonwealth, 298 S.W.2d 695, 1957 Ky. LEXIS 388 (Ky. 1957) (decided under prior law).
It was prejudicial error to require a witness to testify that he had been convicted of a felony, pending an appeal of the conviction, and where defendant testified in behalf of his wife also, the error was likewise prejudicial as to her. Adkins v. Commonwealth, 309 S.W.2d 165, 1958 Ky. LEXIS 337 (Ky. 1958) (decided under prior law).
As a general rule, proof of another crime unconnected with crime for which the defendant was being prosecuted was inadmissible and was a reversible error. Manning v. Commonwealth, 328 S.W.2d 421, 1959 Ky. LEXIS 112 (Ky. 1959), overruled, Commonwealth v. Sebastian, 500 S.W.2d 417, 1973 Ky. LEXIS 217 (Ky. 1973), overruled in part, Commonwealth v. Sebastian, 500 S.W.2d 417, 1973 Ky. LEXIS 217 (Ky. 1973) (decided under prior law).
Testimony of witness offered to impress upon jury fact that defendant had been guilty of another crime and was an ex-convict was reversible error. Manning v. Commonwealth, 328 S.W.2d 421, 1959 Ky. LEXIS 112 (Ky. 1959), overruled, Commonwealth v. Sebastian, 500 S.W.2d 417, 1973 Ky. LEXIS 217 (Ky. 1973), overruled in part, Commonwealth v. Sebastian, 500 S.W.2d 417, 1973 Ky. LEXIS 217 (Ky. 1973) (decided under prior law).
It was prejudicial error for trial court on second day of trial of defendant for malicious shooting to announce an indictment that charged defendant with carrying a concealed weapon and for Commonwealth's Attorney to make a motion for a peace bond in presence of jury empaneled and seated in the courtroom, since it informed jury of other independent crimes. Turpin v. Commonwealth, 352 S.W.2d 66, 1961 Ky. LEXIS 188 (Ky. 1961) (decided under prior law).
It was reversible error to call to attention of jury information that tended to show another crime had been committed which was independent of and unconnected with one for which accused was on trial. Turpin v. Commonwealth, 352 S.W.2d 66, 1961 Ky. LEXIS 188 (Ky. 1961) (decided under prior law).
In prosecution for forgery, it was prejudicial error to admit into evidence and allow jury to inspect written confession of defendant admitting other forgeries for, although the part admitting other forgeries had been stricken out, the jury was easily able to read it. Holt v. Commonwealth, 354 S.W.2d 30, 1962 Ky. LEXIS 29 (Ky. 1962) (decided under prior law).
Because there was only the possibility that jurors might have become aware of the original charges underlying defendant's prior convictions if they looked at during deliberations the final judgments that had been introduced into evidence as documentary exhibits, the error could not be regarded as palpable; the circumstances strongly suggested that the maximum sentence for defendant's enhanced first-degree trafficking conviction resulted from the nature of the instant particular conviction in combination with his several prior convictions for drug-related crimes, rather than the jury's awareness of the dismissed or amended charges underlying his criminal past. Martin v. Commonwealth, 409 S.W.3d 340,  2013 Ky. LEXIS 398 (Ky. 2013).
23. —  Inflammatory.
Where the court permitted the Commonwealth to prove over the objection of the defendant that he was a deserter from the army, and where this line of questioning was persistently indulged in by the Commonwealth's Attorney and the only purpose it could have served was to inflame the minds of the jurors, the action of the court constituted reversible error, even though at the close of all the evidence and on the day following the introduction of this line of testimony the court admonished the jury not to consider the evidence objected to, since the damage had already been done. Powell v. Commonwealth, 308 Ky. 467, 214 S.W.2d 1002, 1948 Ky. LEXIS 964 (Ky. 1948) (decided under prior law).
Question propounded to witness by Commonwealth's Attorney as to whether he had ever been convicted of desertion from the army and served a sentence for the crime which was not a felony was incompetent and so highly prejudicial to defendant's substantial rights in manslaughter prosecution that court should have sustained motion to discharge jury and continue case. Blackburn v. Commonwealth, 314 Ky. 22, 234 S.W.2d 178, 1950 Ky. LEXIS 1015 (Ky. 1950) (decided under prior law).
It was error prejudicial to defendant's rights where Commonwealth did not produce young boy as a witness but asked his mother, for the purpose of impeaching her credibility as a witness, if the boy didn't say “Now Mother, you know you didn't shoot him,” since she had admitted she had done the shooting and not her husband who had been indicted for murder and had denied the boy made the statement, for by the time the admonition was given, the damage had been done and no matter how fair-minded a juror might have been, it would have been difficult to disabuse his mind of the effect of the inflammatory question. Carpenter v. Commonwealth, 256 S.W.2d 509, 1953 Ky. LEXIS 746 (Ky. 1953) (decided under prior law).
Where the court, in prosecution for uttering a “cold check” for purchase of livestock, which check had not been paid at time of trial, permitted Commonwealth's Attorney to cross-examine defendant concerning amount of fee paid to one of his attorneys in bankruptcy proceeding then pending in federal court, which fee was revealed to be substantial, it constituted prejudicial error, since information elicited from defendant could have served only the purpose of inflaming the jury. Harrell v. Commonwealth, 328 S.W.2d 531, 1959 Ky. LEXIS 124 (Ky. 1959) (decided under prior law).
Where, in prosecution for malicious shooting at and wounding another with intent to kill, physician testified concerning character and extent of injury suffered, it was reversible error to permit him to testify over the objection of the defendant concerning the prognosis of the wounded man and concerning his ability to perform manual labor, since it would serve no purpose other than to inflame the minds of the jury. Claypoole v. Commonwealth, 337 S.W.2d 30, 1960 Ky. LEXIS 359, 87 A.L.R.2d 923 (Ky. 1960) (decided under prior law).
24. —  Collateral Matters.
Numerous questions asked by Commonwealth's Attorney which defendant was required to answer concerning his association with a woman other than his wife were incompetent and prejudicial, since they related to a collateral matter which had no proper place in the prosecution for murder and the sole object of the interrogation was to smear defendant's character by inferences and insinuations and to thereby create an impression in minds of jury that defendant and the woman were engaged in an amorous relationship. Acres v. Commonwealth, 259 S.W.2d 38, 1953 Ky. LEXIS 915 (Ky. 1953) (decided under prior law).
In prosecution for murder, evidence brought out in Commonwealth's cross-examination of defendant and his wife, over objections, of defendant's unfaithfulness to his wife related to a collateral matter which had no proper place in the prosecution and was incompetent and highly prejudicial constituting reversible error, especially where the case was a close one on the facts. Brown v. Commonwealth, 275 S.W.2d 928, 1955 Ky. LEXIS 400 (Ky. 1955) (decided under prior law).
25. — Contradictory.
Where defendant charged with rape testified that prosecutrix consented to sexual intercourse and an affidavit, by agreement, was read of an absent witness that prosecutrix had also consented to sexual intercourse with him, the admission of testimony that such witness made indirect contradictory statements without any inquiry of the absent witness concerning it, with the circumstances of time, place and persons present, was error prejudicial to defendant's substantial rights. Calmes v. Commonwealth, 304 Ky. 71, 199 S.W.2d 993, 1947 Ky. LEXIS 585 (Ky. 1947) (decided under prior law).
Where Commonwealth's Attorney was permitted to contradict his own witness in prosecution for murder wherein death sentence was imposed, Court of Appeals could not speculate that error was not prejudicial. Maddox v. Commonwealth, 311 Ky. 685, 225 S.W.2d 107, 1949 Ky. LEXIS 1219 (Ky. 1949) (decided under prior law).
26. — Res Gestae.
Statements made to her mother and another person by prosecutrix several days after alleged rape were clearly not res gestae and were inadmissible and required reversal of conviction. Hopper v. Commonwealth, 311 Ky. 655, 225 S.W.2d 100, 1949 Ky. LEXIS 1215 (Ky. 1949) (decided under prior law).
Since statement by victim three minutes after arriving at church 100 yards or more from scene of shooting added much weight to his identification of defendant as the one who fired shot, its admission as part of the res gestae was prejudicial to defendant's substantial rights in trial for maliciously shooting at a person with intent to kill but without wounding. Daws v. Commonwealth, 314 Ky. 265, 234 S.W.2d 953, 1950 Ky. LEXIS 1074 (Ky. 1950) (decided under prior law).
Statement made by prosecutrix to police officer six hours after alleged rape occurred was not part of the res gestae, and it was reversible error for trial court to permit the police officer to read it upon the trial. Cook v. Commonwealth, 351 S.W.2d 187, 1961 Ky. LEXIS 155 (Ky. 1961) (decided under prior law).
27. — Weapon.
In trial for malicious cutting and wounding with intent to kill, exhibition to the jury by Commonwealth's Attorney of an unusual and vicious looking knife and his asking defendant on cross-examination if it was her knife when he knew it was not and his making no effort to prove it was or to connect defendant in any way with the knife were prejudicial error. Rowe v. Commonwealth, 269 S.W.2d 247, 1954 Ky. LEXIS 983 (Ky. 1954) (decided under prior law).
28. — Clothing.
In prosecution for malicious shooting and wounding of another with intent to kill, introduction in evidence by prosecuting witness of overcoat he said he was wearing at the time defendant shot him without establishing its integrity was prejudicial error, since defendant claimed shooting occurred during scuffle and absence of powder burns on overcoat substantiated that prosecuting witness was shot as he was walking away from defendant. Thomas v. Commonwealth, 252 S.W.2d 683, 1952 Ky. LEXIS 1016 (Ky. 1952) (decided under prior law).
Where defendant's clothing was obtained from premises legally occupied by defendant in his absence without a search warrant prior to his arrest and not as an incident thereto, the clothing was illegally seized and trial court committed reversible error in admitting its introduction and testimony with respect thereto in evidence. Manning v. Commonwealth, 328 S.W.2d 421, 1959 Ky. LEXIS 112 (Ky. 1959), overruled, Commonwealth v. Sebastian, 500 S.W.2d 417, 1973 Ky. LEXIS 217 (Ky. 1973), overruled in part, Commonwealth v. Sebastian, 500 S.W.2d 417, 1973 Ky. LEXIS 217 (Ky. 1973) (decided under prior law).
29. — Confederating.
Where defendant was indicted for crime of confederating for the purpose of disturbing, alarming, intimidating and injuring named person, admission of evidence that named person's brother had had trouble with defendants during the day of the same night on which trouble with named person occurred and that the brother was dead at the time of the trial was prejudicial to defendants and constituted reversible error. Martin v. Commonwealth, 308 Ky. 472, 214 S.W.2d 1014, 1948 Ky. LEXIS 970 (Ky. 1948) (decided under prior law).
30. — Murder.
Testimony of sheriff and other witnesses who were present in county attorney's office during investigation of rape charge in which defendant's wife was the complainant to contradict defendant's wife by showing that she made statement that if defendant was going out with some girl, she had a right to go out too, which wife denied on cross-examination, was incompetent and clearly prejudicial to defendant on trial for murder of alleged rapist in view of the fact that court refused to admonish jury in respect thereto and permitted it to be received and considered by jury as substantive evidence. Acres v. Commonwealth, 259 S.W.2d 38, 1953 Ky. LEXIS 915 (Ky. 1953) (decided under prior law).
Admission of evidence by seven witnesses for the Commonwealth to the effect that defendant's nephew had told them defendant had fired the shot, to impeach testimony of the nephew that he would not say that the defendant had fired the shot, that he had no idea who had fired the shot and that he had not made statements in the presence of named persons that defendant had fired the shot, deprived defendant of a fair trial and was reversible error. Click v. Commonwealth, 269 S.W.2d 203, 1954 Ky. LEXIS 960 (Ky. 1954) (decided under prior law).
31. — Voluntary Manslaughter.
Admission over defendant's objection, in trial for voluntary manslaughter of driver of car struck by defendant, of testimony of two policemen that defendant had sped through city at a speed of 70 to 85 miles per hour, disregarding stop signs and refusing to stop when one of the policemen pursued him in a patrol car with siren open, was highly prejudicial. Parker v. Commonwealth, 279 S.W.2d 1, 1955 Ky. LEXIS 496 (Ky. 1955) (decided under prior law).
32. — Instructions.
Where an error in the instructions on insanity was favorable to the defendant it was not prejudicially erroneous so as to require a reversal. Broshears v. Commonwealth, 444 S.W.2d 906, 1969 Ky. LEXIS 236 (Ky. 1969) (decided under prior law).
Where in the instructions the date January 22 was used instead of February 22 for the date of the crime, the error in the date did not affect the substantial rights of the accused and he was not prejudiced. Howe v. Commonwealth, 462 S.W.2d 935, 1971 Ky. LEXIS 567 (Ky. 1971) (decided under prior law).
The judge's failure to honor an in-chambers agreement with defendant's counsel to instruct the jury on the offenses of attempted theft and menacing caused defendant to testify as to the details of the incident leading to his conviction for first-degree robbery and such failure to carry out the agreement prejudiced defendant's right to a fair trial and his conviction could be reversed under this rule even though defendant's counsel did not raise the issue on appeal. Johnson v. Commonwealth, 609 S.W.2d 360, 1980 Ky. LEXIS 273 (Ky. 1980) (decided under prior law).
Defendant's conviction for robbery in the first degree, in violation of KRS 515.020, was not clearly unreasonable; the evidence was adequate to overcome the directed verdict motions that defendant made pursuant to CR 50.01, and there was no palpable error under RCr 10.26 where the jury was properly instructed that proof that defendant actually possessed the gun was not required under KRS 515.020(1)(c). Mitchell v. Commonwealth, 231 S.W.3d 809, 2007 Ky. App. LEXIS 280 (Ky. Ct. App. 2007).
Although a jury instruction on the charge of tampering with physical evidence in violation of KRS 524.100 was erroneous because it did not constrain the jury's verdict to “physical evidence,” defendant suffered no prejudice because the evidence at trial on that charge dealt only with items that clearly were “physical evidence.” Owens v. Commonwealth, 329 S.W.3d 307, 2011 Ky. LEXIS 2 (Ky. 2011).
Although defendant argued a jury instruction on robbery denied him a unanimous verdict by including a theory of guilt not supported by the evidence, defendant could not establish any palpable error on this issue. Kerr v. Commonwealth, 2012 Ky. App. LEXIS 21 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2012 Ky. LEXIS 371 (Ky. Oct. 17, 2012).
Mother's conviction for first-degree criminal abuse was erroneous because the trial court committed palpable error in instructing the jury as to direct abuse by her; she could retried under the alternative theory of permitting the abuse of her child because the jury never reached that question, and she was not entitled to a directed verdict of acquittal. Acosta v. Commonwealth, 391 S.W.3d 809, 2013 Ky. LEXIS 5 (Ky. 2013).
Defendant's due process rights were violated during his trial for incest, rape, and sodomy involving his minor stepdaughters because the Class B felony sentence was applied to his incest convictions under a jury instruction that covered behavior both before and after the amendment of the incest statute; the error was necessarily palpable. Miller v. Commonwealth, 391 S.W.3d 857, 2013 Ky. LEXIS 10 (Ky. 2013).
Any lack of clarity in a jury instruction as to the mental state required for fourth-degree assault was not palpable error because defendant's substantial rights were not affected, as the jury did not consider the instruction once the jury found defendant guilty of second-degree assault. Burke v. Commonwealth, 506 S.W.3d 307, 2016 Ky. LEXIS 631 (Ky. 2016).
33. — — Surplusage.
Surplusage in instructions could be prejudicial if it invited possibility of conviction on a theory not sustained by the evidence. Roberts v. Commonwealth, 339 S.W.2d 640, 1960 Ky. LEXIS 480 (Ky. 1960) (decided under prior law).
Although a first-degree robbery jury instruction did include a theory unsupported by the record, that one of defendant's accomplices, rather than defendant, beat the convenience store clerk with a flashlight, because there was no possibility that any juror voted to convict him under the unsupported theory, the error was harmless. Smith v. Commonwealth, 366 S.W.3d 399, 2012 Ky. LEXIS 27 (Ky. 2012), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 676 (Ky. June 21, 2012).
34. — — Self-Defense.
The giving of an instruction which qualifies or limits rights of self-defense is prejudicial, in absence of evidence to support it. Stacy v. Commonwealth, 254 S.W.2d 917, 1953 Ky. LEXIS 616 (Ky. 1953) (decided under prior law).
It was prejudicial error to give separate instructions on self-defense in prosecution for maliciously shooting at and wounding another with intent to kill so phrased as to require jury to believe beyond a reasonable doubt that defendant acted in self-defense in order to find him not guilty. Sumner v. Commonwealth, 261 S.W.2d 633, 1953 Ky. LEXIS 1033 (Ky. 1953) (decided under prior law).
Instruction given on self-defense as a counterpart of the instruction on involuntary manslaughter which was predicated upon idea that accused could defend himself if he believed he was in danger of death or other great bodily harm constituted reversible error. Burton v. Commonwealth, 262 S.W.2d 190, 1953 Ky. LEXIS 1079 (Ky. 1953) (decided under prior law).
The trial court in murder trial committed reversible error in denying defendant instruction on voluntary manslaughter and self-defense, although defendant testified that he did not cut or stab the victim, where defendant and victim had not had any previous trouble and had met for the first time on the occasion that victim was slain and there was no reason for any ill will upon defendant's part toward victim or any desire by him to inflict harm upon victim and, if evidence established defendant did the killing, it also could be believed that such killing was the result of an affray which victim provoked or brought about and jury should have had the right to determine whether the killing was done with malice aforethought, in sudden affray without malice, or in self-defense. Pennington v. Commonwealth, 344 S.W.2d 407, 1961 Ky. LEXIS 233 (Ky. 1961) (decided under prior law).
While defendant was slashing the victim's tires, an altercation ensued between defendant, the victim, and his roommate in which defendant shot the victim to death. During defendant's trial for manslaughter, the language of the provocation qualifier of the self-defense instruction was clearly erroneous for purposes of RCr P. 10.26 because it lacked the statutory element set forth in KRS 503.060(2) which required the jury to find that defendant provoked the victim with the intent to cause death or serious physical injury; there was a substantial possibility that there would have been a different verdict with a proper instruction. Barker v. Commonwealth, 341 S.W.3d 112, 2011 Ky. LEXIS 88 (Ky. 2011).
35. — — Reasonable Doubt.
Defendant's defense, in prosecution of illegal possession of alcoholic beverages in local option territory, that he did not own the beer, corroborated by the testimony of his wife in this respect and reinforced by the statement of another witness that it was the latter's beer and that it had been placed in the refrigerator for his personal consumption, was not adequately covered by reasonable doubt instruction nor could an inference of lack of ownership or possession be derived from any of the other instructions covering the Commonwealth's theory of the case, so court erred prejudicially when it refused to give defendant's requested instruction. Noble v. Commonwealth, 295 S.W.2d 343, 1956 Ky. LEXIS 160 (Ky. 1956) (decided under prior law).
Failure to give an instruction on reasonable doubt on the whole case constituted reversible error. Poe v. Commonwealth, 301 S.W.2d 900, 1957 Ky. LEXIS 495 (Ky. 1957) (decided under prior law).
36. — — Aiding and Abetting.
Where indictment charged only defendant with shooting and burning the body of another, which defendant denied, instructions authorizing jury to find him guilty if they thought he committed the crime or if they thought he aided and abetted another person or persons in its commission were prejudicially erroneous in submission of the aiding and abetting portion. Gibson v. Commonwealth, 301 Ky. 402, 192 S.W.2d 187, 1946 Ky. LEXIS 492 (Ky. 1946) (decided under prior law).
It was prejudicial error for court to tell the jury to find defendant guilty of manslaughter if they believed he killed deceased by cutting or stabbing him where evidence indicated defendant was at most an aider or abettor. Howard v. Commonwealth, 304 Ky. 149, 200 S.W.2d 148, 1947 Ky. LEXIS 601 (Ky. 1947) (decided under prior law).
Instruction on defendant's aiding and abetting his father was properly given in prosecution for wilfully and maliciously shooting and wounding another with intent to kill, but the instruction which was given contained a prejudicial error where it did not require jury to believe beyond reasonable doubt that either father wilfully, feloniously and maliciously or in sudden affray or heat of passion did shoot and wound another or that defendant was present and wilfully, feloniously and maliciously aided and abetted his father. Couch v. Commonwealth, 313 Ky. 596, 233 S.W.2d 88, 1950 Ky. LEXIS 925 (Ky. 1950) (decided under prior law).
It was prejudicial error to submit instruction that defendant might be found guilty as aider and abettor of a person who was not named in the indictment even though accused had been indicted with other named persons putting him on notice that proof of participation with others would be presented. Christian v. Commonwealth, 255 S.W.2d 998, 1953 Ky. LEXIS 697 (Ky. 1953) (decided under prior law).
Where an indictment charged one defendant alone with storehouse breaking, it was reversible error to instruct the jury that defendant might be convicted if he aided and abetted another in its commission. Rice v. Commonwealth, 259 S.W.2d 440, 1953 Ky. LEXIS 945 (Ky. 1953) (decided under prior law).
37. — — Conspiracy.
It was prejudicial error in prosecution for conspiracy not to have given instructions affirmatively submitting the respective claims of defense that defendants were on a peaceful mission, were spectators and did not participate in subsequent affray. Davis v. Commonwealth, 311 Ky. 249, 223 S.W.2d 893, 1949 Ky. LEXIS 1105 (Ky. 1949) (decided under prior law).
38. — — Escape from Jail.
Where testimony showed defendant who was confined in jail awaiting trial on a misdemeanor charge obtained hacksaws for his own escape and used them for that purpose and none other, an instruction authorizing conviction of defendant for conveying hacksaw blades into the jail with the intent to facilitate the “escape of prisoners then and there confined in said jail and being detained in said jail on a conviction or charge of felony or otherwise aid any persons to escape” from the jail constituted reversible error. Rader v. Commonwealth, 300 Ky. 827, 190 S.W.2d 557, 1945 Ky. LEXIS 664 (Ky. 1945) (decided under prior law).
Instruction by court in prosecution for escaping from jail on the common law rather than on the statutory offense and also wrongfully fixing the penalty for the common-law offense constituted reversible error. Bentley v. Commonwealth, 269 S.W.2d 253, 1954 Ky. LEXIS 986 (Ky. 1954) (decided under prior law).
39. — — False Swearing.
It was prejudicial error for the court to authorize in the instructions and for the jury to impose the punishment prescribed for the statutory offense of false swearing where defendant was charged with common-law perjury for which no specific statutory punishment was provided, and court should have imposed the general penalty prescribed for any common-law offense for which penalty is not otherwise provided by law. Gibson v. Commonwealth, 328 S.W.2d 162, 1959 Ky. LEXIS 100 (Ky. 1959) (decided under prior law).
40. — — Habitual Drunkard.
In prosecution for sale of intoxicating liquor to an habitual drunkard, the failure to give an instruction defining an habitual drunkard was prejudicial to the substantial rights of the defendant. Patton v. Commonwealth, 273 Ky. 307, 116 S.W.2d 652, 1938 Ky. LEXIS 637 (Ky. 1938) (decided under prior law).
41. — — Higher Degree Than Charged in Indictment.
Where court instructed not on the misdemeanor as charged in the indictment but on a felony, it was reversible error, since one could not be convicted of an offense of higher degree than that charged in indictment. Moore v. Commonwealth, 301 Ky. 851, 193 S.W.2d 448, 1946 Ky. LEXIS 584, 163 A.L.R. 1134 (Ky. 1946) (decided under prior law).
42. — — Intent to Steal.
In a prosecution for a crime in which intent to steal was an essential element, it was reversible error to fail to charge that the accused should have been acquitted if he was too drunk to entertain the required intent. Ray v. Commonwealth, 284 S.W.2d 76, 1955 Ky. LEXIS 11 (Ky. 1955) (decided under prior law).
43. — — Manslaughter.
44. — — — Involuntary.
Where evidence showed that deceased and defendant had been drinking, that deceased had assaulted the defendant and defendant shoved deceased from the car onto the road, at which point deceased was still alive, and where a witness testified that part of his car hit deceased while deceased was lying on the road, an instruction on involuntary manslaughter should have been given and failure to do so was reversible error. Acrey v. Commonwealth, 312 Ky. 732, 229 S.W.2d 748, 1950 Ky. LEXIS 757 (Ky. 1950) (decided under prior law).
Failure of the court to instruct on the intermediate or gross phase of involuntary manslaughter was reversible error, although the court had instructed on the lowest or ordinary degree of involuntary manslaughter and on voluntary manslaughter requiring the greatest or reckless degree. Kelly v. Commonwealth, 267 S.W.2d 536, 1954 Ky. LEXIS 844 (Ky. 1954) (decided under prior law).
The failure of court to give instructions on involuntary manslaughter based on theory of ordinary negligence was prejudicial to defendant's substantial rights because under the evidence the jury might have found him guilty of ordinary negligence and given him a less severe penalty, rather than finding him guilty of involuntary manslaughter, gross negligence and fixing his penalty not only at a jail sentence but at a considerable fine as well. Edwards v. Commonwealth, 276 S.W.2d 445, 1955 Ky. LEXIS 419 (Ky. 1955) (decided under prior law).
45. — — — Voluntary.
Where an instruction on insanity, accidental killing or involuntary manslaughter was authorized by the evidence, it was prejudicially erroneous to omit from the instruction on voluntary manslaughter the element of intention or wilfulness; otherwise, the instruction on the defendant's theory of the case was nullified. Quisenberry v. Commonwealth, 299 Ky. 390, 185 S.W.2d 669, 1945 Ky. LEXIS 434 (Ky. 1945) (decided under prior law).
Where defendant was person of low mentality and did not know the effect of plea of guilty to charge of wilful murder but from the beginning he told the truth about what happened and it seemed clear from his confession and from his testimony at the trial that an instruction on voluntary manslaughter should have been given, failure to do so was reversible error. Pool v. Commonwealth, 301 Ky. 531, 192 S.W.2d 490, 1946 Ky. LEXIS 520 (Ky. 1946) (decided under prior law).
It was prejudicial error requiring a reversal of conviction where the instructions given by court in prosecution for voluntary manslaughter did not contain defendant's sole defense of accidental homicide to the charge of voluntary manslaughter laid against him in the indictment. Childers v. Commonwealth, 254 S.W.2d 704, 1953 Ky. LEXIS 1142 (Ky. 1953) (decided under prior law).
Where instruction on sudden heat and passion or sudden affray was combined with the instruction on reckless or wanton shooting, it was impossible to determine under which part of instruction jury found the defendant guilty and the error in the instruction was prejudicial. Mullins v. Commonwealth, 269 S.W.2d 713, 1954 Ky. LEXIS 1012 (Ky. 1954) (decided under prior law).
Failure of trial court to instruct, in prosecution for manslaughter, under statute which limited the punishment for causing death of another by negligent operation of motor vehicle to 12 months in county jail, which statute required mere ordinary negligence for conviction and was particularly applicable to case since it could readily be inferred that negligence of defendant was ordinary rather than reckless and wanton conduct or gross negligence, was reversible error. Parker v. Commonwealth, 279 S.W.2d 1, 1955 Ky. LEXIS 496 (Ky. 1955) (decided under prior law).
Where a given instruction defined the terms “recklessly and wantonly” and “carelessly and negligently,” some of the jurors might have believed defendant did not recklessly and wantonly operate his automobile in a manner reasonably calculated to endanger the lives of persons on the road, yet believed he was negligent in a higher degree than mere carelessness, but there was no authority to find him guilty of intermediate degree of gross negligence and this omission and confusion in the instructions were prejudicial. Casey v. Commonwealth, 313 S.W.2d 276, 1958 Ky. LEXIS 252 (Ky. 1958) (decided under prior law).
46. — — Keeping a Disorderly House.
In trial for keeping a disorderly house, instructions by court to jury authorizing a conviction for permitting drinking on the Sabbath or other days, swearing, quarreling or otherwise misbehaving, about which there was no testimony whatever, was prejudicial error. Baker v. Commonwealth, 252 S.W.2d 53, 1952 Ky. LEXIS 984 (Ky. 1952) (decided under prior law).
47. — — Operating Car Without Owner's Consent.
Failure of court to give instruction covering defense that defendant did not know car was stolen but was simply a passenger constituted reversible error in prosecution for operating an automobile without owner's consent. Christian v. Commonwealth, 314 Ky. 365, 235 S.W.2d 774, 1951 Ky. LEXIS 652 (Ky. 1951) (decided under prior law).
48. — — Possessing Alcoholic Beverages.
In prosecution for possessing alcoholic beverages for the purpose of sale in local option territory, the court erred in failing to give a concrete instruction embodying defendant's theory of defense which was that although she might own the car, she did not have physical possession of it nor of the liquor found in it. Sexton v. Commonwealth, 252 S.W.2d 415, 1952 Ky. LEXIS 989 (Ky. 1952) (decided under prior law).
49. — — Prostitution.
Where night clerk rented room to unmarried couples in the absence of hotel owner who was prosecuted for engaging in prostitution, the court should have submitted to jury the question of whether or not the night clerk knew either couple was unmarried and was obtaining the rooms for the purpose of prostitution and whether the hotel owner had knowledge or reason to believe his rooms were being rented for such purpose, and it was prejudicial error to submit to the jury the question of whether the owner rented the rooms and not to require the jury to believe that the night clerk knew or had reasonable grounds to believe at the time she rented the rooms that either couple was unmarried and that owner knew or had reasonable grounds to believe night clerk was so renting the rooms. Hopkins v. Commonwealth, 298 S.W.2d 695, 1957 Ky. LEXIS 388 (Ky. 1957) (decided under prior law).
50. — — Rape.
Where defendant was indicted for rape but was convicted and sentenced to four years in penitentiary for taking or detaining a woman against her will, instruction on detaining woman against her will, which was a lower degree of offense of rape, constituted reversible error where intercourse was admitted, and the only issue for the jury was whether it was accomplished with or without the consent of the prosecutrix since defendant was either guilty of rape or he was innocent and the evidence did not justify or require an instruction on a lesser degree of the offense. Sanders v. Commonwealth, 269 S.W.2d 208, 1954 Ky. LEXIS 964 (Ky. 1954) (decided under prior law).
51. — — Wilfully and Maliciously Shooting into Dwelling House.
In prosecution for wilfully and maliciously shooting into dwelling house of another, an instruction which omitted that shooting had been done “wilfully and maliciously,” an essential element of the crime, rendered it absolutely necessary that the judgment be reversed even though the jury might not have been misled by the omission of the omitted words from the instruction. Denham v. Commonwealth, 300 Ky. 531, 189 S.W.2d 738, 1945 Ky. LEXIS 592 (Ky. 1945) (decided under prior law).
52. — Jury.
Trial court committed palpable error under RCr 10.26 because its actions in giving the jury an Allen  charge under RCr 9.57 before the jury had indicated that it was deadlocked was coercive and improper; further, considering the complexity of the case, the conflicting stories presented by multiple witnesses, and the fact that the jury was considering over 10 possible criminal counts, there was no cause for concern that the jury was deadlocked after less than five (5) hours of deliberation. Bell v. Commonwealth, 245 S.W.3d 738, 2008 Ky. LEXIS 38 (Ky. 2008), overruled in part, Harp v. Commonwealth, 266 S.W.3d 813, 2008 Ky. LEXIS 323 (Ky. 2008).
53.  — —Replaying Testimony.
Trial court did not commit palpable error or violate due process in replaying of the recorded testimony to the jury outside of the courtroom because defendant failed to establish that there was a substantial possibility that he would not have been convicted had he been present when the jury viewed the witness testimony. Stacy v. Commonwealth, 396 S.W.3d 787, 2013 Ky. LEXIS 41 (Ky. 2013).
54. — — Selection.
Where defendant was deprived of his right of challenge of jurors by having been given false answers on voir dire, this was sufficient ground for setting aside the verdict. Johnson v. Commonwealth, 311 Ky. 182, 223 S.W.2d 741, 1949 Ky. LEXIS 1091 (Ky. 1949) (decided under prior law).
It was reversible error when trial judge did not require jury to give or indicate an answer to question propounded to the panel inquiring whether they would give accused the benefit of a reasonable doubt. Gross v. Commonwealth, 256 S.W.2d 366, 1953 Ky. LEXIS 725 (Ky. 1953) (decided under prior law).
In drawing a jury panel, a substantial deviation from the procedural steps prescribed by law was prejudicial error. Tarrence v. Commonwealth, 265 S.W.2d 40, 1953 Ky. LEXIS 1267 (Ky. 1953), cert. denied, Tarrence v. Kentucky, 348 U.S. 899, 75 S. Ct. 220, 99 L. Ed. 706, 1954 U.S. LEXIS 1429, 1954 U.S. LEXIS 1430 (1954) (decided under prior law).
Defendant's allegations with respect to manner in which venire was summoned from another county were of sufficient importance to have required trial court to inquire into that matter, and its failure so to do was an abuse of discretion and a reversible error. Vincent v. Commonwealth, 295 S.W.2d 555, 1956 Ky. LEXIS 164 (Ky. 1956) (decided under prior law).
Trial court's error in ordering foreign jury was prejudicial to accused, since jury of the vicinage would have known the good character of accused and of his witnesses (if such were the fact) and their testimony would have had more weight with such jury than with a foreign jury. Bennett v. Commonwealth, 309 S.W.2d 183, 1958 Ky. LEXIS 340 (Ky. 1958) (decided under prior law).
55. — — Separation.
In prosecution for chicken stealing, it was prejudicial error to permit jury to disperse after submission of case to it where defendant objected. Nelson v. Commonwealth, 264 Ky. 47, 94 S.W.2d 29, 1936 Ky. LEXIS 266 (Ky. 1936) (decided under prior law).
It was reversible error to ask a defendant's attorney, in prosecution for assault with an offensive weapon with intent to rob, in the presence of jury if he had any objection to the jury separating during lunch. Morton v. Commonwealth, 284 S.W.2d 670, 1955 Ky. LEXIS 36 (Ky. 1955) (decided under prior law).
Ample opportunity existed for the exercise of improper influence upon the jury in a murder trial where six women were on the jury and on one occasion one of the women went to a private home and made a telephone call to her daughter unaccompanied by the guard responsible for keeping the jury together while on another occasion two of the women were accompanied by the guard to a private home across the street from where the women jurors were staying during which time the other four women on the jury were left alone for approximately 15 minutes although the guard said the house was locked. Hamilton v. Commonwealth, 285 S.W.2d 156, 1955 Ky. LEXIS 66 (Ky. 1955) (decided under prior law).
Prejudicial error was committed where there was sufficient opportunity afforded for the exercise of improper influence on one or more jurors, and the burden was upon the Commonwealth to show that no opportunity for the exercise of improper influence existed, and a mere showing that no improper influence actually took place would not prevent a reversal where the opportunity itself had been shown. Hamilton v. Commonwealth, 285 S.W.2d 156, 1955 Ky. LEXIS 66 (Ky. 1955) (decided under prior law).
56. — — Polling.
A waiver of right to have jury polled could not be implied; thus where, after approximately two hours' deliberation, jury returned into open court with a verdict during the five minutes that defendant's counsel was in washroom across the hall and court received and announced their verdict and dismissed the jury and counsel for defendant immediately upon returning moved the court to poll the jury but the court ruled it was too late to which defendant objected and reserved exceptions, the court should have granted a new trial. Carver v. Commonwealth, 256 S.W.2d 375, 1953 Ky. LEXIS 731, 49 A.L.R.2d 616 (Ky. 1953) (decided under prior law).
The poll of jurors was a permissive right which could be waived but it was a substantial legal right and to deny it without waiver was prejudicial error in a felony case. Powell v. Commonwealth, 346 S.W.2d 731, 1961 Ky. LEXIS 327 (Ky. 1961) (decided under prior law).
57. — — Invasion of Jury Room.
A presiding judge should never invade privacy of jury room while body is deliberating on its verdict and should never inquire or let the jury inform him how it stands when it is apparently hung. Smith v. Commonwealth, 321 S.W.2d 786, 1959 Ky. LEXIS 289 (Ky. 1959) (decided under prior law).
Defendant convicted of first-degree trafficking in a controlled substance and being a persistent felony offender was not entitled to any relief on defendant's claim that the prosecutor's closing statement amounted to palpable error under RCr P. 10.26. The prosecutor's statements attacking the credibility of defendant's alibi testimony, that the prosecutor did not know if a witness had been convicted for intimidating a witness allegedly at defendant's request, and making an appeal to the community were all permissible statements that did not result in defendant being the victim of a manifest injustice. Matthews v. Commonwealth, 371 S.W.3d 743, 2011 Ky. App. LEXIS 197 (Ky. Ct. App. 2011), review denied, — S.W.3d —, 2012 Ky. LEXIS 613 (Ky. Aug. 15, 2012).
58. — Prosecutor's Statements.
Court should have granted a new trial because of prejudicial remarks of prosecuting attorney in closing argument that defendant was drunk on barleycorn and it made him commit the crime of carnal knowledge of a female under 18 years of age and that defendant had done nothing but drink liquor since the day he got out of the war, when the only evidence as to defendant's drunkenness was to the effect that witness thought he was drinking but couldn't say he was drunk. Taylor v. Commonwealth, 291 Ky. 625, 165 S.W.2d 169, 1942 Ky. LEXIS 287 (Ky. 1942) (decided under prior law).
If improper remarks in argument to jury were entirely foreign to anything appearing in case and if made for purpose of taking an undue advantage and such was their probable effect, it was the duty of the court to reverse the judgment rendered upon a verdict so obtained. Jackson v. Commonwealth, 301 Ky. 562, 192 S.W.2d 480, 1946 Ky. LEXIS 515 (Ky. 1946) (decided under prior law).
In a prosecution for incest of father with daughter, repeated reference by prosecution to daughter's child who was in the courtroom was reversible error, since existence of offspring is not an element of the crime of incest and familial characteristic or resemblance could come from either parent and so be of little probative value on issue of incest. Salyers v. Commonwealth, 255 S.W.2d 605, 1953 Ky. LEXIS 663 (Ky. 1953) (decided under prior law).
Argument that defendant had stuck his brother for $9,000 on notes he signed for his brother, that defendant was a deadbeat, a skinflint, a slick artist with lily-white hands and a black heart was prejudicial in prosecution for uttering forged instrument in that it emphasized conduct of the defendant other than the offense for which he was on trial. Finley v. Commonwealth, 259 S.W.2d 32, 1953 Ky. LEXIS 913 (Ky. 1953) (decided under prior law).
In prosecution for keeping or leasing premises where bets were placed on races or other contests, argument by Commonwealth's Attorney that defendants were members of gambling syndicate engaged in bribing players, that the gambling syndicate had fixed a basketball game and that the gambling syndicate in another case had murdered a witness who appeared before a grand jury and which intimated that should the jury return a light verdict against the defendants the verdict would brand the members as having been approached or fixed was prejudicially reversible where there was no evidence that defendants had bribed any basketball players. Young v. Commonwealth, 259 S.W.2d 447, 1953 Ky. LEXIS 949 (Ky. 1953) (decided under prior law).
Argument of attorney for Commonwealth referring to testimony to which court had sustained an objection and calling jury's attention to the defendant's objection was prejudicial. Adams v. Commonwealth, 263 S.W.2d 103, 1953 Ky. LEXIS 1232 (Ky. 1953) (decided under prior law).
Although prosecuting attorney's explanation of parole law seemed to be correct, the law might be radically different by the time defendant would be eligible for parole and failure of the prosecuting attorney to confine his argument to the jury to the court's instructions was reversible error. Broyles v. Commonwealth, 267 S.W.2d 73, 1954 Ky. LEXIS 826, 47 A.L.R.2d 1252 (Ky. 1954) (decided under prior law).
Statement which was tantamount to telling jury with approval of court that if they declined to render verdict of guilty as suggested by Commonwealth's Attorney in his closing argument to the jury they would receive public disapproval of citizens of county was prejudicially erroneous. Stasel v. Commonwealth, 278 S.W.2d 727, 1955 Ky. LEXIS 489 (Ky. 1955) (decided under prior law).
An unprovoked threat made against jury that they would be considered in same class as accused and held up to scorn by good citizens of community should they acquit him was highly prejudicial, constraining court to reversal of judgment on account thereof. Meland v. Commonwealth, 280 S.W.2d 145, 1955 Ky. LEXIS 127 (Ky. 1955) (decided under prior law).
Argument of Commonwealth's Attorney that the evidence showed a named individual who decedent approached with a knife just before he was shot by defendant had been courting deceased's wife and that the fair inference was that he might have been the cause of the divorce between deceased and his wife constituted prejudicial error, since there was no proof that the named individual had gone with deceased's wife either before or after her divorce. Elliott v. Commonwealth, 284 S.W.2d 78, 1955 Ky. LEXIS 12 (Ky. 1955) (decided under prior law).
When prosecutor told the jury that whatever fine might be assessed against justice of peace, who was being prosecuted for assault and battery upon Commonwealth's Attorney, someone would come to his rescue and assume the payment of it, he went completely outside the record which constituted reversible error. May v. Commonwealth, 285 S.W.2d 160, 1955 Ky. LEXIS 68 (Ky. 1955) (decided under prior law).
Repetition of improper question by prosecuting attorney in the hearing of the jury concerning previous accusations of rape against the defendant constituted prejudicial error requiring a reversal of judgment convicting defendant of rape. Rollyson v. Commonwealth, 320 S.W.2d 800, 1959 Ky. LEXIS 252 (Ky. 1959) (decided under prior law).
Where, in murder trial, defendant admitted the killing of his father-in-law but claimed that he shot him in self-defense as he was armed with a pistol, defendant's conduct on day of killing was sufficient to present relations and attitudes of the parties and prosecuting attorney's opening statement relative to defendant's conduct prior to the day of the shooting and admission of evidence that defendant had on several previous occasions come home intoxicated and had threatened and beaten his wife was irrelevant and immaterial and tended to mislead and prejudice the jury and constituted reversible error. Shepperd v. Commonwealth, 322 S.W.2d 115, 1959 Ky. LEXIS 297 (Ky. 1959) (decided under prior law).
Considering the weight of the evidence and the fact that the minimum penalty was imposed, not declaring a mistrial after sustaining objections to remarks by the Commonwealth's Attorney that the defendant was a crook and should be given a big sentence as a deterrent to others, if error, was harmless. Walton v. Commonwealth, 439 S.W.2d 953, 1969 Ky. LEXIS 384 (Ky. 1969) (decided under prior law).
Where, in his closing argument, the Commonwealth's Attorney referred to a penitentiary sentence of 21 years which was the punishment the Commonwealth sought on the principal charge, no prejudicial error was committed in overruling the defendant's objection to such statement. Taylor v. Commonwealth, 449 S.W.2d 208, 1969 Ky. LEXIS 28 (Ky. 1969) (decided under prior law).
Where the prosecution referred to “other deaths” which was objected to and sustained and an admonition given no error was committed in not granting a mistrial or discharging the jury because the defendant made no such motion. Brown v. Commonwealth, 449 S.W.2d 738, 1969 Ky. LEXIS 37 (Ky. 1969) (decided under prior law).
The closing argument of the Commonwealth was within proper bounds when it denounced the use and sale of narcotics. Greer v. Commonwealth, 455 S.W.2d 555, 1970 Ky. LEXIS 259 (Ky. 1970) (decided under prior law).
Although the prosecutor's closing argument, portraying defendant as a lowlife worse than all the “criminals” and “traitors” of Hell and stressing his prior felony convictions as grounds for keeping defendant from society was clearly improper, it could not be said to deprive the defendant of his right to a fair trial where at least some of these statements were made in response to defense argument, none of the argument was objected to at trial by a defense counsel whose competency was not questioned, and the proof of defendant's guilt was overwhelming. Cook v. Bordenkircher, 602 F.2d 117, 1979 U.S. App. LEXIS 13600 (6th Cir. 1979), cert. denied, 444 U.S. 936, 100 S. Ct. 286, 62 L. Ed. 2d 196, 1979 U.S. LEXIS 3597 (1979) (decided under prior law).
Even assuming that a prosecutor improperly defined “reasonable doubt” during voir dire, this was not palpable error under RCr 10.26, as it did not affect defendant's substantial rights or result in manifest injustice. Gordon v. Commonwealth, 214 S.W.3d 921, 2006 Ky. App. LEXIS 399 (Ky. Ct. App. 2006).
Prosecutor's reference to defendant as a gang leader was not so egregious as to have undermined the basic integrity and fairness of defendant's trial, warranting reversal under RCr 10.26; the prosecutor was permitted to make reasonable comments on the evidence and urge the jury to draw reasonable inferences from the evidence. The jury could reasonably have inferred that defendant was the leader of the gang: (1) he seemed to be the person who made the ultimate decisions to commit the acts in question; (2) defendant and another member had named the gang and were above the other gang members in the drug-dealing hierarchy; and (3) the fact that no witness specifically identified defendant as the leader of the gang did not necessitate reversal. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
Where the 37-year-old defendant had sex with a 15-year-old girl and gave her herpes, where he pled guilty to third-degree rape and other charges, and where the trial court imposed a 20-year prison sentence and ordered defendant to pay $288,000 in restitution, which reflected the victim's cost for herpes medication for a period of 40 years, the award of restitution was erroneous because it was based upon unsworn and uncross-examined statements of the victim's mother and nothing else. The span of 40 years seemed to be a purely arbitrary choice of the trial court bearing no observable relationship to any actual medical expenses; with restitution having been set in such a capricious fashion, the trial court committed palpable error under RCr P. 10.26 because one could not state with any degree of confidence that justice was done for either defendant or the victim. Jones v. Commonwealth, 382 S.W.3d 22, 2011 Ky. LEXIS 180 (Ky. 2011).
Errors at trial amounted to palpable error because, from the beginning of trial to the end, the prosecutor, without objections, was a runaway train - committing voluminous intentional errors meant to prejudice the jury against defendant based on evidence of his character, rather than on evidence of the crime. Chavies v. Commonwealth, 374 S.W.3d 313, 2012 Ky. LEXIS 118 (Ky. 2012).
Prosecutor's opening statement did not improperly comment on the credibility of one of the victims, contrary to the requirements of RCr P. 9.42(a); hence, the lack of palpable error precluded relief for defendant. Kiper v. Commonwealth, 399 S.W.3d 736, 2012 Ky. LEXIS 190 (Ky. 2012), reprinted as modified, — S.W.3d —, 2012 Ky. LEXIS 409 (Ky. 2012).
There was no substantial possibility that the prosecutor's statements affected the result and therefore the lack of palpable error precluded relief because the substance of the prosecutor's comment during opening statement simply informed the jury of a factual controversy coming its way and did not amount to improperly “vouching” for the alleged victim's credibility, and it was obviously a correct statement of the law that the Commonwealth was not required to prove every single fact it presented during the entire course of the trial beyond a reasonable doubt in order for defendant to be found guilty. Kiper v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 409 (Ky. 2012).
59. — Remarks of Judge.
Remark made by presiding judge on first day of term to members of the jury in substance that they would never convict anyone for violating liquor laws if they accepted testimony of defendants charged with such offense constituted reversible error, although defendants were not tried until the 17th day of the term for unlawfully having in their possession in local option territory intoxicating liquor for purpose of sale. Gross v. Commonwealth, 256 S.W.2d 366, 1953 Ky. LEXIS 725 (Ky. 1953) (decided under prior law).
In prosecution for carrying a deadly weapon concealed, interjection by the trial judge in the presence of the jury that defendant's pockets had been sewn up since defendant had taken pistol out of them was prejudicial error but when defendant failed to object to the remark in any manner, it was deemed waived. Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957) (decided under prior law).
Where throughout proceedings the judge sought to protect the defendant and in so doing inadvertently informed the jury in answer to its question that the defendant would be eligible for parole in about eight years if given a life sentence and he immediately tried to rectify the error by admonishing the jury that he was not allowed to give them that information as it was a matter for the parole board to decide and to return to the jury room and decide the case under the instructions, the information given to the jury about parole was prejudicial to defendant and could not be rectified. Ringo v. Commonwealth, 346 S.W.2d 21, 1961 Ky. LEXIS 282 (Ky. 1961) (decided under prior law).
Where the evidence of guilt was virtually conclusive, and the punishment was the least the jury was authorized to inflict, the error resulting from the court's remarks on parole was not prejudicial. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983) (decided under prior law).
Where there were exchanges between court and counsel within earshot of the jurors in which it was alleged the trial court put counsel in a bad light, any resulting error was nonprejudicial. Abernathy v. Commonwealth, 439 S.W.2d 949, 1969 Ky. LEXIS 383 (Ky. 1969), overruled in part, Blake v. Commonwealth, 646 S.W.2d 718, 1983 Ky. LEXIS 223 (Ky. 1983) (decided under prior law).
In a robbery case, the trial court made comments that were meant to orient the jury about how the trial would proceed. Although defendant argued that these comments were improper, the trial court did not commit any error, palpable or otherwise, in its explanatory comments prior to the start of the trial. Kerr v. Commonwealth, 2012 Ky. App. LEXIS 21 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2012 Ky. LEXIS 371 (Ky. Oct. 17, 2012).
60. — Separation of Witnesses.
Where defendant was charged with slaying a prison guard and all the eyewitnesses were felons and were confined in the penitentiary at the time of the killing, although the court had broad discretion in applying the separation of witnesses rule, it was reversible error to overrule defendant's motion for separation of witnesses and to permit witnesses to remain in the courtroom and hear each other testify because of the nature of the action and the peculiar relationship existing between the witnesses and persons interested in the prosecution. Moore v. Commonwealth, 323 S.W.2d 577, 1958 Ky. LEXIS 20 (Ky. 1958) (decided under prior law).
Court invoked its authority under RCr P. 10.26 to review an unpreserved claim that the trial court erred when it imposed court costs and fines of $281. Smith v. Commonwealth, 361 S.W.3d 908, 2012 Ky. LEXIS 29 (Ky. 2012).
61. — Uncontradicted Self-Defense.
In homicide cases where defendant admitted the killing and relied upon the plea of self-defense, defense of another, or of his home, supported by uncontradicted evidence, it was the duty of the trial court to direct the acquittal of the defendant or to set aside a verdict of conviction and it was further the duty of the Court of Appeals to reverse such a conviction. Holcomb v. Commonwealth, 280 S.W.2d 499, 1955 Ky. LEXIS 159 (Ky. 1955) (decided under prior law).
62. — Lack of Jurisdiction.
Court was without jurisdiction to try defendants who had never been arrested or served with process and were not before the court and the judgment of conviction for keeping a house of ill fame was void as to these defendants. Thiem v. Commonwealth, 269 S.W.2d 195, 1954 Ky. LEXIS 953 (Ky. 1954) (decided under prior law).
63. — Refusal of Separate Trial.
Where three persons were jointly indicted, one with prostitution, one with setting up and operating house of prostitution and one with every offense denounced by law, refusing the three defendants separate trials was reversible error. Schweinefuss v. Commonwealth, 318 S.W.2d 544, 1958 Ky. LEXIS 143 (Ky. 1958) (decided under prior law).
64. — Reading of Former Indictment.
Although on a prosecution under KRS 431.190 (repealed), the court committed error when it overruled the defendant's objection to the reading of the indictment under which he was formerly convicted, such was not reversible error under RCr 9.24 prior to  its 1981 amendment and former rule regarding setting aside of conviction where the substantial rights of the defendant had been prejudiced. Taylor v. Commonwealth, 449 S.W.2d 208, 1969 Ky. LEXIS 28 (Ky. 1969) (decided under prior law).
65. — Double Jeopardy.
While the second defendant did not raise a double jeopardy objection in the second defendant's brief, the issue was reviewable under the palpable error rule, and such error made the conviction a violation of double jeopardy. Cardine v. Commonwealth, 283 S.W.3d 641, 2009 Ky. LEXIS 7 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 398 (Ky. June 25, 2009), rehearing denied, Curry v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 401 (Ky. June 25, 2009), cert. denied, Kentucky v. Cardine, 559 U.S. 1025, 130 S. Ct. 1879, 176 L. Ed. 2d 399, 2010 U.S. LEXIS 2451 (2010).
Multiple convictions resulted in a manifest injustice correctable as palpable error because the judgment convicting defendant for both attempted murder and first-degree assault was a violation of the statutory restraint on double jeopardy under KRS 505.020(1)(b). Kiper v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 409 (Ky. 2012).
66. —Witnesses.
There was no palpable error; the prejudice suffered by defendant under U.S. Const. amend. VI from his witnesses wearing prison garb and shackles was minimal because the crime scene was a prison and the jury would have known during the course of the witnesses'  testimony that they were incarcerated at the time of the event whether or not they were wearing shackles or prison garb, and considerations of public safety far outweighed any prejudice. Stacy v. Commonwealth, 396 S.W.3d 787, 2013 Ky. LEXIS 41 (Ky. 2013).
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Rule 11.02.  Sentence.
Text
(1)  Sentence shall be imposed without unreasonable delay. Pending sentence the court may commit the defendant or continue or alter the bail. Before imposing sentence the court shall, if the defendant is guilty of a felony, cause a presentence investigation to be conducted, examine and consider the report, and furnish a copy of the report to the attorney for the Commonwealth and the attorney for the defendant no later than two (2) business days prior to final sentencing. The defendant may waive the presentence investigation report pursuant to KRS 532.050. The court shall consider the possibility of probation or conditional discharge and shall afford the defendant and the defendant’s counsel an opportunity to make a statement or statements in the defendant’s behalf and to present any information in mitigation of punishment.
(2)  After imposing sentence in a case tried on a plea of not guilty, the court shall advise the defendant of his or her right to appeal and of the right of a person who is unable to pay the cost of an appeal, or unable to employ counsel, to apply for leave to appeal in forma pauperis and to have the continued assistance of counsel to perfect and prosecute the appeal. If the defendant is proceeding without counsel and so requests, the clerk of the court shall prepare a notice of appeal for the defendant’s signature and shall file the notice forthwith.
History
(Amended September 16, 1966, effective January 1, 1967; amended June 12, 1981, effective September 1, 1981; amended February 11, 2009, effective April 1, 2009.)
Annotations
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1. Construction.
The requirement that the trial court advise the defendant of his right to appeal contained in subsection (2) of this rule is not retroactive and does not apply to the defendant's conviction in 1964. Butcher v. Commonwealth, 473 S.W.2d 114, 1971 Ky. LEXIS 138 (Ky. 1971).
There was no requirement in 1940 that defendants in criminal cases be affirmatively advised of the right of appeal and this rule was not given retroactive effect. King v. Commonwealth, 487 S.W.2d 683, 1972 Ky. LEXIS 70 (Ky. 1972).
2. Unreasonable Delay.
Where the defendant pleaded guilty to an indictment and the jury fixed his punishment at confinement in the penitentiary for one year in October 1959 but his motion for new trial was not acted upon until February of 1964 and he was sentenced in July of 1964, the court had lost jurisdiction of the defendant and consequently the 1964 sentence was invalid. Green v. Commonwealth, 400 S.W.2d 206, 1966 Ky. LEXIS 419 (Ky. 1966).
A delay from December to September in entering judgment was not unreasonable where the defendant was a fugitive during the period of the delay. Evans v. Commonwealth, 453 S.W.2d 601, 1970 Ky. LEXIS 328 (Ky. 1970).
Any delay in the fixing of penalty which permits the intervention of subsequent circumstances that may change the outcome or give rise to suspicion as to the severity of penalty imposed at such later time is an unreasonable delay under subsection (1) of this rule. Wilson v. Commonwealth, 577 S.W.2d 618, 1979 Ky. App. LEXIS 381 (Ky. Ct. App. 1979), overruled in part, Cole v. Commonwealth, 609 S.W.2d 371, 1980 Ky. App. LEXIS 390 (Ky. Ct. App. 1980).
If delay in sentencing is unreasonable, a court may lose jurisdiction to impose sentence, and a delay of 16 and 14 years respectively in sentencing is patently unreasonable. Henry v. Commonwealth, 586 S.W.2d 304, 1979 Ky. App. LEXIS 460 (Ky. Ct. App. 1979).
Delay in sentencing a defendant after conviction can in certain instances deprive the court of jurisdiction over him, but the delay must be “unreasonable.” Payton v. Commonwealth, 605 S.W.2d 37, 1980 Ky. App. LEXIS 364 (Ky. Ct. App. 1980).
Where a seven-month delay in sentencing was occasioned by the affirmative request of the defendant and was not oppressive or a purposeful circumvention of the probation statutes, no unreasonable delay so as to deprive the court of jurisdiction over the person of the defendant occurred and the sentence would not be vacated. Payton v. Commonwealth, 605 S.W.2d 37, 1980 Ky. App. LEXIS 364 (Ky. Ct. App. 1980).
Original sentence of three years probation was “sentence” under KRS 532.040 so that imposition five months later of one-year jail sentence for violation of probation terms did not violate the requirements of this rule that sentence must be imposed without unreasonable delay. Cole v. Commonwealth, 609 S.W.2d 371, 1980 Ky. App. LEXIS 390 (Ky. Ct. App. 1980).
Subsection (1) of this rule is not an absolute and whether or not there has been unreasonable delay depends upon the circumstances of each case. The test to be applied is whether the delay was oppressive or purposeful. Pedigo v. Commonwealth, 644 S.W.2d 355, 1982 Ky. App. LEXIS 279 (Ky. Ct. App. 1982).
Where defendant did not show that the delay of 21 months between guilty plea and sentencing was oppressive or purposeful, and even if the delay was unreasonable, he did not show any meaningful deprivation of any of his constitutional rights, there was no denial of due process. Pedigo v. Commonwealth, 644 S.W.2d 355, 1982 Ky. App. LEXIS 279 (Ky. Ct. App. 1982).
There was no unreasonable delay in the imposition of sentence where the jury found the defendant guilty of capital kidnapping and first degree robbery, but deadlocked on whether he was guilty of murder and the prosecutor elected to reserve sentencing until after the defendant's retrial for murder, as his only other option was to proceed to sentencing without one of the two potential aggravating circumstances. Dillard v. Commonwealth, 995 S.W.2d 366, 1999 Ky. LEXIS 84 (Ky. 1999), cert. denied, 528 U.S. 1009, 120 S. Ct. 508, 145 L. Ed. 2d 393, 1999 U.S. LEXIS 7609, 68 U.S.L.W. 3326 (1999).
3. Less Than Minimum.
Judgment imposing a sentence less than the minimum authorized by statute is erroneous but not void and does not deprive defendant of any constitutional right. Nolan v. Thomas, 370 S.W.2d 825, 1963 Ky. LEXIS 82 (Ky. 1963).
4. Hearing.
The trial court's discretion to impose concurrent or consecutive sentences must be exercised only after the defendant has had a fair opportunity to present evidence at a meaningful hearing in favor of having the sentences run concurrently or present other matters in mitigation of punishment. Edmonson v. Commonwealth, 725 S.W.2d 595, 1987 Ky. LEXIS 194 (Ky. 1987), overruled, Smith v. Commonwealth, 361 S.W.3d 908, 2012 Ky. LEXIS 29 (Ky. 2012).
Trial court violated defendant's right to a meaningful sentencing hearing pursuant to KRS 532.050 and RCr 11.02, where the trial court ordered defendant to pay restitution of $140,000 to the victims since defendant was not notified of any factual allegations underlying the claim for restitution. Fields v. Commonwealth, 123 S.W.3d 914, 2003 Ky. App. LEXIS 291 (Ky. Ct. App. 2003).
5. Right to Appeal.
6. — Failure to Inform.
Mere fact that petitioner's attorney stated in his affidavit that he was told by petitioner that petitioner's mother would bear the cost of appellate review did not relieve counsel of his obligation to inform the petitioner of his right to an indigent appeal, regardless of the obligation of the trial court under this rule. Thompson v. Black, 320 F. Supp. 593, 1971 U.S. Dist. LEXIS 15101 (E.D. Ky. 1971).
Where the defendants are not informed of their right to appeal as required by this rule, there is no harm where the court, under a RCr 11.42 motion, grants a belated appeal. Parrish v. Commonwealth, 472 S.W.2d 69, 1971 Ky. LEXIS 176 (Ky. 1971).
Where defendant discussed appeal with his attorneys, was informed that his parents were willing to cover the cost of appeal, and subsequently informed his attorneys that he did not desire to appeal, whether or not the trial court informed him of his right to appeal in forma pauperis was immaterial. Bartley v. Kentucky, 462 F.2d 610, 1972 U.S. App. LEXIS 8863 (6th Cir. 1972), cert. denied, 409 U.S. 1062, 93 S. Ct. 570, 34 L. Ed. 2d 515, 1972 U.S. LEXIS 330 (1972).
Where record did not show defendants were advised of their right to appeal and defendants insisted they were not so advised, they were entitled to a hearing on the question of denial of the right to a direct appeal. Prater v. Commonwealth, 476 S.W.2d 833, 1972 Ky. LEXIS 397 (Ky. 1972).
In petition for writ of habeas corpus, petitioner had the burden of establishing by a preponderance of the evidence that he had not been advised by the trial court of his right to appeal his conviction in forma pauperis and to have assistance of counsel. Faught v. Cowan, 507 F.2d 273, 1974 U.S. App. LEXIS 5911 (6th Cir. 1974), cert. denied, 421 U.S. 919, 95 S. Ct. 1583, 43 L. Ed. 2d 786, 1975 U.S. LEXIS 1345 (1975).
7. — Waiver.
The defendant was not entitled to post-conviction relief on the grounds he could not afford the transcript of the trial for his appeal where the defendant made no attempt to perfect an appeal in forma pauperis even though he was advised to do so. Brooks v. Commonwealth, 461 S.W.2d 547, 1970 Ky. LEXIS 636 (Ky. 1970).
Indigent defendant, whose appointed counsel refused to take an appeal but who made no effort to have a timely notice of appeal filed despite the fact that he was aware of his right and the procedure for filing the notice of appeal, has waived his right to appeal. Adams v. Commonwealth, 551 S.W.2d 249, 1977 Ky. App. LEXIS 717 (Ky. Ct. App. 1977).
8. Guilty Plea.
Where jury verdict carrying life sentence was set aside pursuant to defendant's agreement to plead guilty and accept a lesser sentence and where defendant allegedly made that agreement without knowing that otherwise he would have had the right to appeal from a judgment entered in accordance with the verdict, such allegations raised an issue of fact upon which the defendant was entitled to a hearing. Haskins v. Commonwealth, 500 S.W.2d 407, 1973 Ky. LEXIS 212 (Ky. 1973).
9. Evidence.
In prosecution for possession of dangerous drugs for sale, defendant's proffered testimony that smoking of hashish or marijuana was not harmful was properly excluded as not relevant to any issue being tried including the degree of punishment. Kuhl v. Commonwealth, 497 S.W.2d 710, 1973 Ky. LEXIS 362 (Ky. 1973).
It is only in the second stage of a bifurcated trial where the death penalty is at issue that background information regarding mitigating circumstances has relevancy for jury consideration. Hampton v. Commonwealth, 666 S.W.2d 737, 1984 Ky. LEXIS 219 (Ky. 1984).
Where expert testimony as to defendant juvenile's progress and need for additional treatment was relevant to the issue of sentencing and because KRS 533.010(2), 532.050(6), and RCr 11.02 required the trial court to consider probation and alternative sentencing prior to sentencing, the trial court erred in failing to consider the evidence before sentencing pursuant to KRS 640.030(2). Finley v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 118 (Ky. Ct. App. 2003).
10. Double Jeopardy.
Satisfaction of the debt to society by a defendant who has served his time of confinement under the conviction precludes subsequent action of any nature against him on that charge. Henry v. Commonwealth, 586 S.W.2d 304, 1979 Ky. App. LEXIS 460 (Ky. Ct. App. 1979).
11. Delay in Imposition.
Lower court properly denied motion under RCr 11.42 to vacate judgment resentencing defendant to one year imprisonment where probation sentence was violated, since original three years probation imposed by the court was a sentence under KRS 532.040 and substitution of the jail sentence was not the delayed imposition of a sentence under this rule. Cole v. Commonwealth, 609 S.W.2d 371, 1980 Ky. App. LEXIS 390 (Ky. Ct. App. 1980).
12. Speedy Sentence.
The right to a speedy sentence under this rule is similar to the right to a speedy trial; absent some manifest injustice, the right to complain about the denial of the right to a speedy sentence is contingent upon having demanded its exercise in the first place. Commonwealth v. Tiryung, 709 S.W.2d 454, 1986 Ky. LEXIS 265 (Ky. 1986).
Where a defendant, who failed to object when the court postponed fixing his sentence in order to grant him probation, violated probation, the trial court had the authority to sentence the defendant upon revocation of probation, since there was nothing in the record to suggest any additional punishment was provided because of a subsequent offense. Commonwealth v. Tiryung, 709 S.W.2d 454, 1986 Ky. LEXIS 265 (Ky. 1986).
Defendant's right to a speedy sentencing under RCr 11.02 was not violated by the 54-month delay after his sentence was reversed and his case remanded for a new sentencing hearing; as defendant's new sentence was imposed pursuant to a plea agreement he reached with the Commonwealth, there was no procedure to review. Perdue v. Commonwealth, 82 S.W.3d 909, 2002 Ky. LEXIS 155 (Ky. 2002), cert. denied, 537 U.S. 1203, 123 S. Ct. 1275, 154 L. Ed. 2d 1045, 2003 U.S. LEXIS 1582, 71 U.S.L.W. 3549 (2003).
13. Presentence Investigation.
Given that defendant's acceptance of the ten-year persistent felony offender (PFO) sentence rendered the issues of probation and conditional discharge moot, and that defendant agreed to the PFO sentence to avoid the possibility of a higher sentence in the upcoming sentencing proceeding, any error that the court committed in allowing defendant to waive the presentence investigation report was harmless. Hulett v. Commonwealth, 834 S.W.2d 688, 1992 Ky. App. LEXIS 138 (Ky. Ct. App. 1992).
Where the trial judge told defendant that he would receive the maximum sentence allowed under the plea agreement should he violate the terms of his presentence release, the trial judge committed to the imposition of a specific sentence in a way that precluded true compliance with KRS§ 532.050(1), 532.110(1), and 533.010(1) and (2), and RCr P. 11.02 because the sentencing decision had been made prior to the sentencing hearing and was made before due consideration could have been given to the nature and circumstances of the crime; to the history, character and condition of the defendant; to the presentence report; and to the alternatives to incarceration. McClanahan v. Commonwealth, 308 S.W.3d 694,  2010 Ky. LEXIS 98 (Ky. 2010).
In a sentencing for eight counts of robbery, the trial court improperly committed to imposing the maximum sentence of 20 years if a hammer clause in the plea agreement was violated, without considering the presentence investigation report and relevant factors under KRS 532.050, RCr P. 11.02, and KRS 533.010. Knox v. Commonwealth, 361 S.W.3d 891, 2012 Ky. LEXIS 28 (Ky. 2012).
When presented with a plea agreement with a hammer clause, the trial judge should accord it no special deference, and shall make no commitment that compromises the court's independence or impairs the proper exercise of judicial discretion. It is an abuse of discretion to impose a sentence based on a breach of a hammer clause condition, without proper consideration of the presentence investigation report and other relevant factors under KRS 532.050, RCr P. 11.02, and KRS 533.010. Knox v. Commonwealth, 361 S.W.3d 891, 2012 Ky. LEXIS 28 (Ky. 2012).
Upon entry of a guilty plea, it is required (not merely suggested) that the trial court shall not threaten to impose a specific sentence, or announce an intention to impose a specific sentence, or otherwise commit to a specific sentence, but must simply accept the entry of the plea, note the recommendation or agreement concerning sentence, and set a date and time for sentencing based on all the underlying facts and circumstances, which include the presentence investigation report under KRS 532.050, RCr P. 11.02, and the factors set forth in KRS 533.010. Knox v. Commonwealth, 361 S.W.3d 891, 2012 Ky. LEXIS 28 (Ky. 2012).
Defendant waived a pre-sentence investigation report by refusing to cooperate with the report's author because the ability to waive the report under RCr P. 11.02(1) preempted the inability to waive the report in KRS 532.050(6). Roe v. Commonwealth, — S.W.3d —, 2015 Ky. LEXIS 2080 (Ky. 2015).
14. Judgment.
Pronouncing judgment is sentencing the prisoner and in ordinary legal parlance, judgment and sentence have same legal meaning. Lovelace v. Commonwealth, 285 Ky. 326, 147 S.W.2d 1029, 1941 Ky. LEXIS 386 (Ky. 1941); Pennington v. Commonwealth, 328 S.W.2d 549, 1959 Ky. LEXIS 133 (Ky. 1959); Harris v. Commonwealth, 342 S.W.2d 535, 1960 Ky. LEXIS 98 (Ky. 1960) (decided under prior law).
15. — Imposition.
The sentence imposed by the court should be commensurate with the crime, without regard to the possibility of parole. Morris v. Commonwealth, 268 S.W.2d 427, 1954 Ky. LEXIS 908 (Ky. 1954) (decided under prior law).
An order was entered which recited that defendant was brought into court, informed of nature of charge, plea, and verdict and asked if he had any legal cause to show why judgment should not be pronounced against him and which recited that defendant was sentenced to two years in state reformatory and was sufficient record that the judgment was pronounced. Pennington v. Commonwealth, 328 S.W.2d 549, 1959 Ky. LEXIS 133 (Ky. 1959) (decided under prior law).
16. — — Failure.
Where verdict was returned, but record did not show that a judgment was entered thereon, there was nothing upon which an appeal could be prosecuted and Court of Appeals was without jurisdiction to entertain defendant's motion for appeal. Lee v. Commownealth, 310 Ky. 69, 219 S.W.2d 990, 1949 Ky. LEXIS 850 (Ky. 1949) (decided under prior law).
Where defendant was tried under an indictment charging the offense of shooting and wounding with intent to kill and found guilty, the jury fixed the penalty at ten years' imprisonment, but record failed to disclose that court rendered judgment on verdict, order overruling defendant's motion for new trial was not a final order from which appeal could be taken and purported appeal was dismissed. Chambers v. Commonwealth, 256 S.W.2d 10, 1953 Ky. LEXIS 705 (Ky. 1953) (decided under prior law).
An entry by court that jury was sworn and after hearing all the evidence and instructions jury retired and returned a verdict of guilty which was unsigned and which did not purport to enter judgment upon a verdict was not an entry of judgment upon which an appeal would lie. Brown v. Commonwealth, 335 S.W.2d 328, 1960 Ky. LEXIS 252 (Ky. 1960) (decided under prior law).
17. — Justifiable Delay.
Prosecution in the trial court is not final until there is a judgment entered of record and it is not necessary that the judgment be rendered at the same time but if justifiable cause exists or delay is authorized by statute, an indefinite postponement of sentence does not deprive the court of jurisdiction. Lovelace v. Commonwealth, 285 Ky. 326, 147 S.W.2d 1029, 1941 Ky. LEXIS 386 (Ky. 1941) (decided under prior law).
18. — Joint.
A judgment was not void because it was joint against husband and wife and did not adjudge each defendant guilty or sentence each separately. Harris v. Commonwealth, 342 S.W.2d 535, 1960 Ky. LEXIS 98 (Ky. 1960) (decided under prior law).
A judgment which sentenced man and wife to imprisonment in named penitentiary was not void and erroneous because women could not be incarcerated in that prison since court took notice that penitentiaries included the women's branch at a different location. Harris v. Commonwealth, 342 S.W.2d 535, 1960 Ky. LEXIS 98 (Ky. 1960) (decided under prior law).
19. Statement by Defendant.
Where defendant stood mute when asked if he had any reason why judgment should not be pronounced, he waived his objection that he did not have sufficient time to file motion for new trial. Crum v. Commonwealth, 284 Ky. 483, 144 S.W.2d 1047, 1940 Ky. LEXIS 509 (Ky. 1940) (decided under prior law).
20. Nunc Pro Tunc.
It is the duty of court to enter a nunc pro tunc judgment when it appears necessary. Harris v. Commonwealth, 342 S.W.2d 535, 1960 Ky. LEXIS 98 (Ky. 1960) (decided under prior law).
Where record is otherwise complete, ordinarily there is no need to enter a judgment in a criminal case nunc pro tunc, although there may be exceptional circumstances which make such an order advantageous to the defendant or otherwise desirable in interest of justice. Harris v. Commonwealth, 342 S.W.2d 535, 1960 Ky. LEXIS 98 (Ky. 1960) (decided under prior law).
21. Minimum.
The court or jury in assessing the punishment of an offense fixed by statute must set same within the statutory limitations, and a punishment assessed at less than the minimum prescribed by statute is no less illegal than one in excess of maximum. Bentley v. Commonwealth, 269 S.W.2d 253, 1954 Ky. LEXIS 986 (Ky. 1954) (decided under prior law).
Defendant's legal rights were not prejudiced by inflicting greater punishment than the minimum where defendant entered plea of guilty and waived trial by jury. Sanders v. Commonwealth, 318 S.W.2d 409, 1958 Ky. LEXIS 132 (Ky. 1958) (decided under prior law).
22. Fine.
Judgment may direct that defendant be imprisoned until fine is paid but failure to specify extent of imprisonment did not render judgment void since statute provided credit at the rate of two dollars per day for each day defendant is compelled to remain in jail. Nelson v. Commonwealth, 309 Ky. 297, 217 S.W.2d 643, 1949 Ky. LEXIS 693 (Ky. 1949) (decided under prior law).
23. Withdrawal of Guilty Plea.
Denial of motion to change plea of guilty to one of not guilty was prejudicial error where motion was made after verdict was fixed but before judgment was rendered on the verdict. Robinson v. Commonwealth, 310 Ky. 353, 220 S.W.2d 846, 1949 Ky. LEXIS 920 (Ky. 1949) (decided under prior law).
Rule 11.04.  Contents and entry of judgment.
Text
(1)  A judgment of conviction shall set forth the plea, the verdict or findings, the adjudication and sentence, a statement as to whether the defendant is entitled to bail, the amount of bail and the day of the execution of a death sentence, which shall be at least thirty (30) days after the entry of the judgment. If two (2) or more sentences are imposed, the judgment shall state whether they are to be served concurrently or consecutively.
(2)  If the defendant is found “not guilty” or for any other reason is entitled to be discharged, judgment shall be entered accordingly.
(3)  The judgment shall be signed by the judge and entered by the clerk.
(4)  In the district court, if more than one judgment is entered on a single page, one signature by the judge following the last judgment on the page will be sufficient compliance with paragraph (3) of this Rule. For purposes of Civil Rule 79.05 either the original or a photocopy or comparable duplicate of the signed page on which the judgment appears shall constitute the judgment. (Amended June 12, 1981, effective September 1, 1981.)
Annotations

Cross-References.
Concurrent and consecutive terms of imprisonment, Penal Code, KRS 532.110.
Opinions of Attorney General. Circuit court may make jail sentence concurrent with penitentiary sentence previously imposed on the same defendant by a different circuit court. OAG 74-146.
A judgment is to contain the sentence, including the number of days to be served and the number of days which are to be credited towards the sentence term as a result of confinement preceding conviction, but need not contain the date of release which the jailer is to calculate from the data which is set forth in the judgment. OAG 80-23.
Cited:  Henry v. Commonwealth, 586 S.W.2d 304, 1979 Ky. App. LEXIS 460 (Ky. Ct. App. 1979).
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1. Application.
This rule applies to police courts as well as to other courts. White v. Commonwealth, 481 S.W.2d 656, 1972 Ky. LEXIS 257 (Ky. 1972).
2. Concurrent or Consecutive.
A trial court in imposing two life sentences on the same defendant may direct that the sentences shall be served consecutively since the sentencing of persons convicted of crime is a judicial function which is an entirely separate and distinct function of the government from the parole of prisoners from confinement which is a prerogative of the executive department. Morris v. Commonwealth, 268 S.W.2d 427, 1954 Ky. LEXIS 908 (Ky. 1954) (decided under prior law).
Provision by trial court that second life sentence on second indictment for armed robbery should commence at expiration of the first was not error. Morris v. Commonwealth, 268 S.W.2d 427, 1954 Ky. LEXIS 908 (Ky. 1954) (decided under prior law).
Where statute requires court in sentencing a defendant to two or more terms of confinement to state in the judgment whether the sentences are to be served consecutively or concurrently, in the absence of such a statement it will be presumed that the sentences are to be served concurrently. Morris v. Commonwealth, 268 S.W.2d 427, 1954 Ky. LEXIS 908 (Ky. 1954) (decided under prior law).
The trial court was authorized under statute, in its discretion, to impose a cumulative sentence where defendant had been sentenced previously in another Commonwealth court. Delk v. Commonwealth, 285 S.W.2d 169, 1955 Ky. LEXIS 72, 57 A.L.R.2d 1406 (Ky. 1955) (decided under prior law).
It was improper, untimely and illegal for trial judge to correct entry of judgment after defendant had served sentence to change provision that sentences were to be served concurrently to provision that sentences were to be served consecutively. Dublin v. Osborne, 388 S.W.2d 588, 1965 Ky. LEXIS 438 (Ky. 1965).
The trial court has judicial discretion whether to impose sentences that will run concurrently or consecutively and to some extent it may be reasoned that the imposition of concurrent sentences is a matter of judicial grace. Dublin v. Osborne, 388 S.W.2d 588, 1965 Ky. LEXIS 438 (Ky. 1965).
The constitutional rights of defendant were not violated by provision of the trial court that defendant's sentence should run consecutively with a judgment previously rendered by another court of the Commonwealth. Schumaker v. Wright, 390 S.W.2d 887, 1965 Ky. LEXIS 375 (Ky. 1965).
The question of whether sentences shall run consecutively or concurrently is a matter within the discretion of the trial court. McBride v. Commonwealth, 432 S.W.2d 410, 1968 Ky. LEXIS 331 (Ky. 1968).
The provision that the judgment shall state whether two or more sentences are to be served concurrently or consecutively relates only to sentences imposed by courts of the Commonwealth. Beasley v. Wingo, 432 S.W.2d 413, 1968 Ky. LEXIS 333 (Ky. 1968).
The decision whether to make three terms run consecutively or concurrently was within the discretion of the trial court and such discretion was retained until a judgment was entered. Evans v. Commonwealth, 453 S.W.2d 601, 1970 Ky. LEXIS 328 (Ky. 1970).
Where the defendant was to serve three terms concurrently, absconded following the judgment and was sentenced to serve three years consecutively after he was reapprehended, the judgment directing that the sentences be served consecutively was valid. Evans v. Commonwealth, 453 S.W.2d 601, 1970 Ky. LEXIS 328 (Ky. 1970).
Where a defendant is convicted of a second crime while he is on parole for a prior conviction, this rule authorizes the judge imposing the new sentence to direct that it be served consecutively to the old sentence. Myrick v. Commonwealth, 456 S.W.2d 689, 1970 Ky. LEXIS 229 (Ky. 1970).
Trial court erred in failing to state whether defendant's sentences were to run consecutively or concurrently. Ratliff v. Commonwealth, 194 S.W.3d 258, 2006 Ky. LEXIS 170 (Ky. 2006).
3. Failure to Sign.
Entry of trial court styled a judgment stating that jury was sworn and after hearing all the evidence and instructions it retired and returned a verdict of guilty which entry was not signed by the trial court and which did not purport to enter judgment upon verdict did not constitute a judgment and Court of Appeals did not have jurisdiction to entertain an appeal. Brown v. Commonwealth, 335 S.W.2d 328, 1960 Ky. LEXIS 252 (Ky. 1960) (decided under prior law).
Criminal judgment need only be signed by the judge after its entry in the order book; unsigned entries in the order book are ineffective to show previous convictions. House v. Commonwealth, 466 S.W.2d 949, 1971 Ky. LEXIS 415 (Ky. 1971).
Where a former prisoner's civil rights action did not accrue until the indictment against the prisoner was dismissed, the action accrued when the dismissal order was signed and entered rather than when a motion to dismiss the indictment was previously granted in open court. Wade v. Louisville Metro Police Dep't, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 14822 (W.D. Ky. 2005).
4. Substantial Compliance.
Where requirements of this section were substantially complied with, though in a different form from that prescribed, the judgment was valid and not subject to a RCr 11.42 post conviction attack. Hall v. Commonwealth, 503 S.W.2d 503, 1972 Ky. LEXIS 8 (Ky. 1972).
5. Variance from Verdict.
There was no material variance between the verdict and the judgment where the verdict found defendant guilty and fixed his punishment at 12 years' imprisonment instead of the maximum of life and the judgment which read “It is ordered by the court that he is guilty of malicious shooting at and wounding another with intent to kill, two previous convictions” and fixed the punishment at 12 years. Smith v. Commonwealth, 284 Ky. 80, 143 S.W.2d 859, 1940 Ky. LEXIS 441 (Ky. 1940) (decided under prior law).
6. Entry.
Where judgment was not entered during term at which trial was held and motion for new trial was made before judgment was entered after the term, the motion was made in time so as to require a ruling upon it by the judge. Henson v. Dixon, 305 S.W.2d 919, 1957 Ky. LEXIS 346 (Ky. 1957) (decided under prior law).
Where judgment for two years' imprisonment on each of two charges of grand larceny to which defendant had pleaded guilty was not entered until after defendant's probation was revoked and the judgment when entered stated that the sentences were to be served consecutively, the proper procedure was followed by the trial court. Hardin v. Commonwealth, 327 S.W.2d 93, 1959 Ky. LEXIS 69 (Ky. 1959) (decided under prior law).
Although date appearing on the judgment would indicate that it was entered of record when regular term of circuit court was not in session, Court of Appeals would not hold that judgment in question was not a valid one. Dobbs v. Commonwealth, 329 S.W.2d 206, 1959 Ky. LEXIS 152 (Ky. 1959) (decided under prior law).
7. Common-Law Offense.
When an offense is both created and described by statute, the common law as to it is abrogated, and when the punishment for a common-law offense is prescribed by statute, it is exclusive. Bentley v. Commonwealth, 269 S.W.2d 253, 1954 Ky. LEXIS 986 (Ky. 1954) (decided under prior law).
Defendant charged with common-law offense for which penalty was not provided could be punished only in accordance with statute providing a general penalty for common-law offense. Gibson v. Commonwealth, 328 S.W.2d 162, 1959 Ky. LEXIS 100 (Ky. 1959) (decided under prior law).
Rule 11.06   Restitution
Text
(1)  When ordering restitution pursuant to KRS 532.032, 532.033, 533.020, and 533.030(3), the court shall not order the defendant to pay interest on the restitution.
(2)  An order of restitution shall not preclude the owner of property or the victim who suffered personal physical or mental injury or out-at-pocket loss of earnings or support or other damages, including interest, from pursuing a civil action against the defendant.
(3)  A civil verdict shall be reduced by the amount paid under the restitution.
History
 (Adopted October 1, 2016.)
Annotations

NOTES TO DECISIONS
1. Applicability.
Award of postjudgment interest was error where the restitution orders were pending on appeal when RCr P. 11.06 went into effect. Mitchell v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 810 (Ky. Ct. App. 2017).
Rule 11.22.  Execution of judgment.
Text
(1)  If the judgment imposes a sentence of death or confinement in the penitentiary, two (2) certified copies thereof shall be furnished forthwith to the sheriff, who shall execute the same by delivering the defendant and a certified copy of the judgment to the person in charge of the institution of confinement and filing a written return thereof in the office of the clerk of the court within ten (10) days thereafter.
(2)  If the judgment imposes a sentence of confinement for a misdemeanor, the clerk shall issue a commitment on which shall be stated the period of confinement as established by the judgment. Two (2) certified copies of this order shall be furnished to the sheriff for execution as provided above in paragraph (1).
(3)  All court orders, opinions, or judgments relating to the custody of a convicted felon shall be served upon the Warden of the Assessment Center, Department of Corrections by the Clerk of the Court in which said document is entered. Failure of the clerk to perform the duty imposed herein shall not affect the validity of said order, opinion, or judgment. (Amended June 12, 1981, effective September 1, 1981; amended September 22, 1995, effective November 1, 1995.)
Annotations

Cross-References.
Conveyance of prisoner to institution of confinement, KRS 431.215.
Place of imprisonment, KRS 532.100.
Opinions of Attorney General. A sheriff is required to transport prisoners placed in his custody as far as is necessary to execute the orders of the courts as to the prisoners' place of confinement. OAG 80-482.
The sheriff has a duty to obey all orders of the courts of justice, and to execute the sentence of the court and this duty is absolute; if the sheriff is charged to take custody of a prisoner by a judge he must do so, even when both he and the judge are aware that no facilities are available for housing the prisoner. OAG 80-482.
NOTES TO DECISIONS

 	1. 	Custody of Transferred Convicted Felons.
 	2. 	Time of Transfer.
1. Custody of Transferred Convicted Felons.
This rule, KRS 431.215 and 532.100, and Ky. Const., §§ 253 and 254 dictate that the Correction Cabinet must accept custody or transfer of convicted felons and parole violators, despite that body's promulgation of a controlled intake policy pursuant to KRS 196.030 and 197.110. Campbell County v. Commonwealth, Kentucky Corrections Cabinet, 762 S.W.2d 6, 1988 Ky. LEXIS 50 (Ky. 1988).
Correction Cabinet's defense to contempt charges based on its inability to comply with orders to take custody of certain prisoners was fundamentally flawed; the Kentucky Constitution assigns the responsibility for care and custody of convicted felons to state government as a whole; therefore, state government, which bears the burden for correcting overcrowding in prisons, was not unable to perform, even if this individual agency of the government could claim otherwise. Campbell County v. Commonwealth, Kentucky Corrections Cabinet, 762 S.W.2d 6, 1988 Ky. LEXIS 50 (Ky. 1988).
2. Time of Transfer.
It is intolerable that any state prisoner, regardless of space availability, should be refused an order compelling transfer into the state penal system beyond 45 days. Campbell County v. Commonwealth, Kentucky Corrections Cabinet, 762 S.W.2d 6, 1988 Ky. LEXIS 50 (Ky. 1988).
Rule 11.32.  Disability of judge.
Text
If by reason of death, sickness, or other disability, a judge before whom the defendant has been tried is unable to perform the duties to be performed by the court after a verdict or finding of guilty, any successor or special judge sitting in or assigned to the court in which the case was tried may perform those duties; but if such other judge is satisfied that he or she cannot perform those duties because he or she did not preside at the trial or for any other reason, such judge may in his or her discretion grant a new trial.
History
(Amended February 16, 1999, effective March 1, 1999.)
Annotations

Cited:  Campbell v. Commonwealth, 788 S.W.2d 260, 1990 Ky. LEXIS 18 (Ky. 1990).
NOTES TO DECISIONS
1. Ruling on Motion for New Trial.
The nature of the questions presented in a motion and grounds for a new trial may be important in determining whether a successor judge can or should rule thereon. Taylor v. Commonwealth, 444 S.W.2d 725, 1969 Ky. LEXIS 219 (Ky. 1969).
Where the grounds for the defendant's motion for a new trial consisted of an argument first presented after the trial and not supported by the trial record, but by affidavit filed after the trial, the successor judge was qualified to try the question. Taylor v. Commonwealth, 444 S.W.2d 725, 1969 Ky. LEXIS 219 (Ky. 1969).
Where there was abundant evidence in the record to support the verdict, there was no prejudice to the defendant in the ruling on his motion and grounds for a new trial by a judge other than the one who tried the case. Taylor v. Commonwealth, 444 S.W.2d 725, 1969 Ky. LEXIS 219 (Ky. 1969).
It is left in the discretion of the successor judge to determine if he can properly rule on a motion for a new trial. Jackson v. Commonwealth, 445 S.W.2d 835, 1969 Ky. LEXIS 180 (Ky. 1969).
Rule 11.42.  Motion to vacate, set aside or correct sentence.
Text
(1)  A prisoner in custody under sentence or a defendant on probation, parole or conditional discharge who claims a right to be released on the ground that the sentence is subject to collateral attack may at any time proceed directly by motion in the court that imposed the sentence to vacate, set aside or correct it.
(2)  The motion shall be signed and verified by the movant and shall state specifically the grounds on which the sentence is being challenged and the facts on which the movant relies in support of such grounds. Failure to comply with this section shall warrant a summary dismissal of the motion.
(3)  The motion shall state all grounds for holding the sentence invalid of which the movant has knowledge. Final disposition of the motion shall conclude all issues that could reasonably have been presented in the same proceeding.
(4)  The clerk of the court shall notify the attorney general and the Commonwealth's attorney in writing that such motion (whether it be styled a motion, petition or otherwise) has been filed, and the Commonwealth's attorney shall have 20 days after the date of mailing of notice by the clerk to the Commonwealth's attorney in which to serve an answer on the movant.
(5)  Affirmative allegations contained in the answer shall be treated as controverted or avoided of record. If the answer raises a material issue of fact that cannot be determined on the face of the record the court shall grant a prompt hearing and, if the movant is without counsel of record and if financially unable to employ counsel, shall upon specific written request by the movant appoint counsel to represent the movant in the proceeding, including appeal.
(6)  At the conclusion of the hearing or hearings, the court shall make findings determinative of the material issues of fact and enter a final order accordingly. If it appears that the movant is entitled to relief, the court shall vacate the judgment and discharge, resentence, or grant him or her a new trial, or correct the sentence as may be appropriate. A final order shall not be reversed or remanded because of the failure of the court to make a finding of fact on an issue essential to the order unless such failure is brought to the attention of the court by a written request for a finding on that issue or by a motion pursuant to Civil Rule 52.02.
(7)  Either the movant or the Commonwealth may appeal from the final order or judgment of the trial court on a motion brought under this rule. If the trial court finds the movant received ineffective assistance of appellate counsel and the Commonwealth fails to pursue a timely appeal, the movant may appeal the trial court's order by filing a notice of appeal within sixty (60) days after the date of notation of service of the judgment or order under Criminal Rule 12.06(2). If neither party has filed a notice of appeal within this sixty (60) day period, the trial court shall issue to the movant an order to show cause within ten (10) days why the judgment vacated on his behalf should not be reinstated. If the movant fails to respond within ten (10) days or fails to show cause, the trial court shall reinstate the vacated judgment. If upon the movant's showing the trial court is satisfied that the movant's failure to appeal should not be deemed a waiver of his right to do so, it shall grant the movant an additional thirty (30) days in which to file notice of his appeal.
(8)  The final order of the trial court on the motion shall not be effective until expiration of time for notice of appeal under RCr 12.04 and shall remain suspended until final disposition of an appeal duly taken and perfected.
(9)  Original applications for relief of the nature described in this Rule 11.42 that are addressed directly to a court other than the one in which the sentence was imposed shall be transmitted to the court in which the sentence was imposed for further disposition in the manner above set forth.
(10)  Any motion under this rule shall be filed within three years after the judgment becomes final, unless the motion alleges and the movant proves either:
 	(a)  that the facts upon which the claim is predicated were unknown to the movant and could not have been ascertained by the exercise of due diligence; or
 	(b)  that the fundamental constitutional right asserted was not established within the period provided for herein and has been held to apply retroactively.
If the judgment becomes final before the effective date of this rule, the time for filing the motion shall commence upon the effective date of this rule. If the motion qualifies under one of the foregoing exceptions to the three year time limit, the motion shall be filed within three years after the event establishing the exception occurred. Nothing in this section shall preclude the Commonwealth from relying upon the defense of laches to bar a motion upon the ground of unreasonable delay in filing when the delay has prejudiced the Commonwealth's opportunity to present relevant evidence to contradict or impeach the movant's evidence.
History
(Amended September 23, 1964, effective January 1, 1965; amended September 8, 1969, effective January 1, 1970; amended June 16, 1970, effective September 1, 1970; amended June 18, 1976, effective July 1, 1976; amended November 21, 197 7, effective January 1, 1978; amended October 23, 1978, effective November 1, 1978; amended June 12, 1981, effective September 1, 1981; amended June 29, 1984, effective January 1, 1985; amended July 5, 1985, effective January 1, 1986; amended September 7, 1994, effective October 1, 1994; amended February 16, 1999, effective March 1, 1999; amended September 12, 2012, effective April 21, 2011.)
Annotations

Compiler’s Notes.
The amendment to this rule by Supreme Court order 2012-09 entered September 12, 2012, became effective April 11, 2011, upon the finality of Robert Hollon vs. Commonwealth of Kentucky, Case No. 2008-SC-0618-DG (see Hollon v. Commonwealth, 334 S.W.3d 431; 2010 Ky. LEXIS 315 (2010), modified and released for publication April 21, 2011).
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1. Purpose.
This rule does not confer jurisdiction on a circuit court to reinstate a right of appeal inasmuch as a proceeding under this rule is not primarily a motion to gain the right to appeal, but is primarily an attack on a sentence or judgment that has been entered by the trial court. Cleaver v. Commonwealth, 569 S.W.2d 166, 1978 Ky. LEXIS 385 (Ky. 1978).
This rule may not be used as an overall blanket to grant relief, any time the individual judge thinks it is “equitable and fair.” Nicholson v. Judicial Retirement & Removal Com., 573 S.W.2d 642, 1978 Ky. LEXIS 412 (Ky. 1978).
The purpose of this rule is to give post-conviction relief to a prisoner in custody under sentence or a defendant on probation, parole or conditional discharge who believes he has grounds for collateral attack on the judgment. Thus, the stated purpose of the rule is to provide a forum for known grievances, not to provide an opportunity to research for grievances. Gilliam v. Commonwealth, 652 S.W.2d 856, 1983 Ky. LEXIS 257 (Ky. 1983).
Although the holding in Commonwealth v. Ivey, 599 S.W.2d 456, 1980 Ky. LEXIS 220 (Ky. 1980), requires that the movant in post-conviction proceedings under this rule be provided with legal assistance in preparing and presenting grievances, it does not provide a mechanism to search for unknown grievances. Thus, where the purpose of the petitioner's motion seeking a free transcript of his trial and guilty plea was to enable his counsel to search the record on a fishing expedition for points subject to collateral attack under this rule, the trial court properly denied the motion for a transcript. Gilliam v. Commonwealth, 652 S.W.2d 856, 1983 Ky. LEXIS 257 (Ky. 1983).
This rule was intended to provide a post-conviction relief to persons under sentence or on probation or parole who feel aggrieved by errors in the process which led to their conviction that cannot be reached by direct appeal. It was never intended as a defense to a persistent felony charge. Commonwealth v. Stamps, 672 S.W.2d 336, 1984 Ky. LEXIS 257 (Ky. 1984).
This rule is designed to permit a trial court to have an opportunity after entry of judgment to review its judgment and sentence for constitutional invalidity of the proceedings prior to judgment or in the sentence and judgment itself. It is not an appropriate remedy for a frustrated appeal. Commonwealth v. Wine, 694 S.W.2d 689, 1985 Ky. LEXIS 228 (Ky. 1985).
It is clear from case law that the RCr 11.42 procedure is not designed to give a convicted defendant an additional appeal or a review of trial errors that should have been addressed upon the direct appeal. A trial error asserted in an RCr 11.42 motion must rise to the level of a constitutional deprivation of due process. Commonwealth v. Basnight, 770 S.W.2d 231, 1989 Ky. App. LEXIS 60 (Ky. Ct. App. 1989).
2. Construction.
The post-conviction relief afforded by this rule is not a substitute for the appeal process, and does not permit review of alleged trial errors which fall short of a denial of due process. Smith v. Commonwealth, 412 S.W.2d 256, 1967 Ky. LEXIS 421 (Ky. 1967), cert. denied, Smith v. Kentucky, 389 U.S. 873, 88 S. Ct. 162, 19 L. Ed. 2d 155, 1967 U.S. LEXIS 933 (1967).
Where defendant's court-appointed attorney entered government service two weeks after defendant's trial and before an appeal could be taken, the claims of the defendant were considered as if presented on an appeal even though a proceeding under this rule is not a substitute for an appeal. Adams v. Commonwealth, 424 S.W.2d 849, 1968 Ky. LEXIS 475 (Ky. 1968).
On a motion to vacate a judgment, where a parole was actually the relief sought, the trial court was without power to grant a parole. Robinson v. Commonwealth, 427 S.W.2d 580, 1968 Ky. LEXIS 684 (Ky. 1968).
Where the time had expired for the filing of a direct appeal at the time the defendant filed his motion for a concurrent sentence, it was construed as a collateral attack on the sentences. McBride v. Commonwealth, 432 S.W.2d 410, 1968 Ky. LEXIS 331 (Ky. 1968).
This rule does not permit a review of all of the alleged trial errors. Harris v. Commonwealth, 441 S.W.2d 143, 1969 Ky. LEXIS 300 (Ky. 1969).
This rule is not a substitute for appeal. Harris v. Commonwealth, 441 S.W.2d 143, 1969 Ky. LEXIS 300 (Ky. 1969).
This rule is the exclusive remedy in those situations where a prisoner in custody makes a collateral attack on his judgment of conviction, unless a showing is made that the remedy under this rule is inadequate. Richardson v. Howard, 448 S.W.2d 49, 1969 Ky. LEXIS 44 (Ky. 1969).
The mere fact that the defendant alleged that his motion to vacate under this rule had been denied is not a showing that the procedure for the remedy was inadequate. Waddle v. Howard, 450 S.W.2d 233, 1970 Ky. LEXIS 429 (Ky. 1970).
Proceedings under this rule afford the exclusive remedy in those situations in which a prisoner collaterally attacks his judgment of conviction, unless a showing is made that the remedy by this rule is inadequate. Howard v. Ingram, 452 S.W.2d 410, 1970 Ky. LEXIS 362 (Ky. 1970).
The procedure provided by the rule is not a substitute for an appeal and does not permit a review of all trial errors. Clay v. Commonwealth, 454 S.W.2d 109, 1970 Ky. LEXIS 269 (Ky. 1970), cert. denied, 400 U.S. 943, 91 S. Ct. 245, 27 L. Ed. 2d 247, 1970 U.S. LEXIS 273 (1970).
Where the defendant was denied access to information obtained by the prosecution that would have been favorable to the defendant, his remedy was by appeal. Clay v. Commonwealth, 454 S.W.2d 109, 1970 Ky. LEXIS 269 (Ky. 1970), cert. denied, 400 U.S. 943, 91 S. Ct. 245, 27 L. Ed. 2d 247, 1970 U.S. LEXIS 273 (1970).
A post-conviction proceeding under this rule or CR 60.02 is not a substitute for an appeal. Cinnamon v. Commonwealth, 455 S.W.2d 583, 1970 Ky. LEXIS 268 (Ky. 1970), cert. denied, 401 U.S. 941, 91 S. Ct. 942, 28 L. Ed. 2d 221, 1971 U.S. LEXIS 2975 (1971).
Where in a federal court case the defendant alleged he had been denied an appeal in the state court because of lack of counsel, the Court of Appeals had jurisdiction to hear the case although the allotted time for appeal had passed. Tipton v. Commonwealth, 456 S.W.2d 681, 1970 Ky. LEXIS 225 (Ky. 1970).
In seeking post-conviction relief, the movant must aver facts with sufficient specificity to generate a basis for relief. Lucas v. Commonwealth, 465 S.W.2d 267, 1971 Ky. LEXIS 446 (Ky. 1971).
Since the rule that a juvenile is entitled to be represented by counsel at his trial in juvenile court will not be applied retroactively, a juvenile convicted in 1965 in circuit court was not entitled to post-conviction relief on the grounds that he was not represented by counsel at the juvenile court hearing. Bailey v. Commonwealth, 468 S.W.2d 304, 1971 Ky. LEXIS 336 (Ky. 1971).
Defendant's request for relief because he was not informed of his rights to appeal from 1958 conviction was denied because the present rule has no retroactive effect. Fields v. Commonwealth, 498 S.W.2d 130, 1973 Ky. LEXIS 286 (Ky. 1973).
A defendant is required to avail himself of this rule while in custody under sentence or on probation, parole or conditional discharge, as to any ground of which he is aware, or should be aware, during the period when this remedy is available to him; final disposition of the motion under this rule or waiver of the opportunity to make it, shall conclude all issues that reasonably could have been presented in that proceeding. The language of this rule forecloses the defendant from raising any questions under CR 60.02 which are “issues that could reasonably have been presented” by proceedings under this rule. Gross v. Commonwealth, 648 S.W.2d 853, 1983 Ky. LEXIS 234 (Ky. 1983).
3. Application.
The post-conviction relief afforded by this rule is the only proper remedy when the person convicted alleges insanity at the time of trial. Hearon v. Wingo, 411 S.W.2d 461, 1967 Ky. LEXIS 473 (Ky. 1967).
Where the petitioner was proceeding pro se he was not to be imposed with the same standards as those applied to legal counsel, and his petition had to be considered in the light of the determination at the original criminal proceedings that the defendant needed treatment for a mental disorder. Miller v. Commonwealth, 458 S.W.2d 453, 1970 Ky. LEXIS 175 (Ky. 1970).
Merely from February until March is not an unreasonable delay in ruling on a motion under this rule. Davis v. Knuckles, 469 S.W.2d 702, 1971 Ky. LEXIS 308 (Ky. 1971).
There is no specific time limit within which a motion under this rule must be ruled on, but if the trial court takes too long in ruling the Court of Appeals may grant mandamus. Davis v. Knuckles, 469 S.W.2d 702, 1971 Ky. LEXIS 308 (Ky. 1971).
This rule does not permit convicted defendant to retry issues which either could and should have been raised in the original proceeding or were raised in the trial court and considered by the Court of Appeals upon appeal. Thacker v. Commonwealth, 476 S.W.2d 838, 1972 Ky. LEXIS 400 (Ky. 1972).
Trial court should have dismissed defendant's fourth motion to vacate forthwith because it advanced no reasons why the matters asserted therein could not have been asserted in the previous motions. Shepherd v. Commonwealth, 477 S.W.2d 798, 1972 Ky. LEXIS 368 (Ky. 1972).
Where defendant sought credit for confinement time prior to entry of guilty plea, such motion challenged not the sentence per se but the extent of time he should be credited in such a sentence, so that CR 60.02 applied rather than this rule. Duncan v. Commonwealth, 614 S.W.2d 701, 1980 Ky. App. LEXIS 432 (Ky. Ct. App. 1981), overruled in part, Winstead v. Commonwealth, 327 S.W.3d 479, 2010 Ky. LEXIS 289 (Ky. 2010).
Where the defendant was originally sentenced to one-year imprisonment on his guilty plea to third-degree burglary, and such sentence was based on defendant's statement that this was his first offense, when the court later learned that the defendant had numerous offenses in another state, the court erred in setting aside the sentence of probation and increasing the punishment from the original sentence to five years with no probation, since the court lost control of its judgment ten days after its entry, pursuant to CR 59.05; the only proper procedure available for the trial court to vacate or amend its judgment after ten days would have been as a result of a hearing had on the basis of the commonwealth filing a CR 60.02 judgment procured by fraud motion, supported by sufficient affidavit, to be served on the defendant with proper notice of hearing. McMurray v. Commonwealth, 682 S.W.2d 794, 1985 Ky. App. LEXIS 497 (Ky. Ct. App. 1985).
KRS 421.250 is not applicable to an RCr 11.42 proceeding. McQueen v. Commonwealth, 721 S.W.2d 694, 1986 Ky. LEXIS 299 (Ky. 1986), cert. denied, McQueen v. Kentucky, 481 U.S. 1059, 107 S. Ct. 2203, 95 L. Ed. 2d 858, 1987 U.S. LEXIS 2233 (1987).
Defendant did not have the right to challenge the effectiveness of appellate counsel in a motion to vacate a judgment of conviction which had already been reviewed, considered and decided by an appellate court. Vunetich v. Commonwealth, 847 S.W.2d 51, 1990 Ky. LEXIS 157 (Ky. 1990).
Where the trial court denies a motion for an evidentiary hearing on the merits of allegations raised in a motion under this rule, the Kentucky Supreme Court's review is confined to whether the motion on its face states grounds that are not conclusively refuted by the record and which, if true, would invalidate the conviction. Commonwealth v. Davis, 14 S.W.3d 9, 1999 Ky. LEXIS 161 (Ky. 1999).
Motion pursuant to RCr 11.42 was limited to issues that were not and could not be raised on direct appeal and an issue raised and rejected on direct appeal was not to be relitigated by claiming it amounted to ineffective assistance of counsel; even in a capital case, a RCr 11.42 movant was not automatically entitled to an evidentiary hearing. Sanders v. Commonwealth, 89 S.W.3d 380, 2002 Ky. LEXIS 136 (Ky. 2002), rehearing denied, 2002 Ky. LEXIS 252 (Ky. 2002), rehearing denied, 2002 Ky. LEXIS 253 (Ky. 2002), rehearing denied, 2002 Ky. LEXIS 254 (Ky. 2002), cert. denied, 540 U.S. 838, 124 S. Ct. 96, 157 L. Ed. 2d 70, 2003 U.S. LEXIS 5672, 72 U.S.L.W. 3237 (2003).
Although the inmate's claim of palpable error under CrR 10.26 failed in the direct appeal of his criminal conviction, in which he had argued that his counsel had failed to object but that the prosecutor's comments at trial were improper, the inmate still had a right to seek postconviction relief under CrR 11.42 on the ground that his counsel was ineffective at trial for failing to object to the prosecutor's comments and thus preserve the error for direct appellate review. The tests for the two claims were different: palpable error required a showing of manifest injustice, an ineffective assistance of counsel claim required only a showing that results of the trial would have been different but for defense counsel's error, and the standard for a palpable error claim was more stringent. Martin v. Commonwealth, 207 S.W.3d 1, 2006 Ky. LEXIS 134 (Ky. 2006), rehearing denied, 2006 Ky. LEXIS 325 (Ky. 2006).
Martin v. Commonwealth,  207 S.W.3d 1, 2006 Ky. LEXIS 134 (Ky. 2006), which announced a new rule that issues unsuccessfully appealed under the palpable error rule, RCr 10.26, can give rise to a separate claim of ineffective assistance of counsel, which may be pursued in collateral proceedings, was not applicable retroactively in this case because it was a new rule of procedure to be applied in RCr 11.42 proceedings. Defendant's RCr 11.42 proceeding was concluded and final long before Martin was decided. Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 169 (Ky. Apr. 23, 2009).
A dependency action is a civil action; RCr 11.42, therefore, has no application. Z.T. v. M.T., 258 S.W.3d 31, 2008 Ky. App. LEXIS 206 (Ky. Ct. App. 2008).
Cutoff for retroactivity of a new collateral attack rule is when the order resolving the collateral attack becomes final, and any such new rule announced after the finality of such a collateral attack order is not retroactively applicable. Thus, a new rule related to a RCr 11.42 proceeding would generally not be retroactively applicable to any other case where the order denying the RCr 11.42 motion was final (that is, having been appealed and affirmed); as applied in this case, such a new rule could not be raised by way of a CR 60.02 motion used to collaterally attack an RCr 11.42 order. Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 169 (Ky. Apr. 23, 2009).
Defendant was entitled to post-conviction relief because the trial court committed clear error in determining that the domestic violence exception to the violent offender statute, KRS 439.3401(5), did not apply to defendant where defendant's sister was involved in an ongoing relationship with a homicide victim that was frequently punctuated by domestic violence, where the homicide victim fled the sister's apartment after one such violent episode and the sister was taken to the hospital for medical treatment, where defendant and other family members went to the apartment to repair a phone broken in the altercation and the homicide victim returned, where they ordered the homicide victim to leave but he refused, and where defendant, after the homicide victim advanced menacingly toward him, fired seven shots and killed the homicide victim. The exception applied because the facts showed that a family member of defendant–his sister–was a domestic violence victim as defined in KRS 403.720(2), that the homicide victim and defendant's sister were members of an unmarried couple as defined in KRS 403.720(3), that the violence between the homicide victim and defendant's sister satisfied the definition of domestic violence under KRS 403.720(1), and that a connection existed between the domestic violence and the victim's death. Fuston v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 140 (Ky. Ct. App. 2009), review denied and ordered not published, — S.W.3d —, 2010 Ky. LEXIS 31 (Ky. Jan. 13, 2010).
In a 28 USCS § 2254 habeas corpus proceeding in which a state inmate filed his RCr 11.42 motion to  vacate, set aside, or correct his sentence 33 days after the one-year limitations period for filing his federal habeas corpus petition had expired, the state filing did not toll the one-year limitations period. Duff v. Doom, — F. Supp. 2d —, 2009 U.S. Dist. LEXIS 24601 (E.D. Ky. 2009).
Motion to stay the proceedings and to hold them in abeyance or to remand to the district court for the same purpose failed; inter alia, the results of the evidence in question were unlikely to lead to further state-court proceedings. The fact that the inmate was allowed to piggyback on the testing ordered in a codefendant's case did not necessarily mean that the inmate would be able to put the test results to the same use as the codefendant would, because the inmate already exhausted his state collateral remedies. Hodge v. Haeberlin, 579 F.3d 627, 2009 U.S. App. LEXIS 19968 (6th Cir. 2009), rehearing denied, — F.3d —, 2009 U.S. App. LEXIS 25075 (6th Cir. Nov. 12, 2009), cert. denied, Hodge v. Parker, 559 U.S. 1075, 130 S. Ct. 2107, 176 L. Ed. 2d 736, 2010 U.S. LEXIS 3435 (2010).
CR 60.02 allows appeals based upon claims of error that were unknown and could not have been known to the moving party by exercise of reasonable diligence and in time to have been otherwise presented to the court; the rule represents the codification of the common law writ of coram nobis, which allows a judgment to be corrected or vacated based upon facts or grounds, not appearing on the face of the record and not available by appeal or otherwise, that were not discovered until after rendition of judgment without fault of the parties seeking relief. The structure provided in Kentucky for attacking the final judgment of a trial court in a criminal case is not haphazard and overlapping but is organized and complete, and that structure is set out in the rules related to direct appeals, in RCr P.11.42, and thereafter in CR 60.02; the rule is not intended as merely an additional opportunity to raise claims that could and should have been raised in prior proceedings but, rather, is for relief that is not available by direct appeal and not available under RCr P. 11.42, and in order to be eligible for CR 60.02 relief, the movant must demonstrate why he is entitled to this special, extraordinary relief. Sanders v. Commonwealth, 339 S.W.3d 427, 2011 Ky. LEXIS 82 (Ky. 2011), cert. denied, Sanders v. Kentucky, — U.S. —, 132 S. Ct. 1792, 182 L. Ed. 2d 620, 2012 U.S. LEXIS 2343 (U.S. 2012).
Defendant remained entitled to the 3,086 days of presentence confinement credit originally awarded by the trial court because, although the Department of Corrections (DOC) asserted that there was an error in calculation of presentence confinement credit, under former KRS 532.120(3), as it then existed, the responsibility to award credit belonged exclusively to the trial court, the DOC did not have the power to set or modify presentencing custody credit, and its attempt to do so was an invalid usurpation of the trial court's power; defendant thus remained entitled to the 3,086 days of credit originally awarded. At this point in time and in this instance, the trial court also lacked the authority to correct any error in defendant's presentencing custody credit as, under CR 59.05, the trial court lost jurisdiction to amend its judgment ten days after entry, and RCr P. 11.42 did not apply because it was the Commonwealth alleging error. Bard v. Commonwealth, 359 S.W.3d 1, 2011 Ky. LEXIS 154 (Ky. 2011), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 218 (Ky. Feb. 23, 2012).
Appellate court lacked authority to convert an inmate's motion to compel calculation of his sentence, which was denied by the trial court, into a motion to vacate a judgment under RCr P. 11.42 due to ineffective assistance of counsel, as the motion before the trial court did not include arguments pertaining to the ineffective assistance of counsel. Hensley v. Commonwealth, 355 S.W.3d 473, 2011 Ky. App. LEXIS 225 (Ky. Ct. App. 2011).
Since defendant did not avail himself of the structure for attacking the judgment of conviction of a sex offense that led to defendant being sentenced to probation and that probation later being revoked, defendant was not entitled to relief from that revocation of probation. Although defendant wanted to attack application of KRS 17.520 that tolled the sex offender registration statute as an impermissible ex post facto violation under Ky. Const. § 19, defendant's failure to use RCr P. 11.42 and CR 60.02 allowing for postconviction relief precluded defendant challenging the conviction. Lucas v. Commonwealth, 380 S.W.3d 554, 2012 Ky. App. LEXIS 183 (Ky. Ct. App. 2012).
Where a defendant appealed the dismissal of his appeal, the Court of Appeals of Kentucky erred in finding that he waived his right to appellate review because he failed to request specific findings of fact following the trial court's denial of his RCr P. 11.42 claim of ineffective assistance of counsel. Cawl v. Commonwealth, 423 S.W.3d 214, 2014 Ky. LEXIS 4 (Ky. 2014).
(Unpublished) Kentucky law did not require a federal habeas petitioner to exhaust his administrative remedies before he could file his state post-conviction motion claiming ineffective assistance because the exhaustion requirement pursuant to this statute applies to challenges to a sentence calculation, among other things. It does not apply to an ineffective assistance claim, which should be brought in a motion to vacate, set aside, or correct a sentence. Smith v. Meko, 2017 U.S. App. LEXIS 17836 (6th Cir. 2017).
4. Motion.
The motion for relief must be in writing, verified by the movant, and state specifically the grounds of challenge and the facts in support thereof, and it is jurisdictional that the terms and provisions of this rule must be complied with, so in the absence of an appropriate motion as required by this rule, the circuit court would not have the authority to enter an order granting the movant any relief. Cleaver v. Commonwealth, 569 S.W.2d 166, 1978 Ky. LEXIS 385 (Ky. 1978).
Where defendant filed a motion to vacate his sentence under this rule, even though the commonwealth failed to respond to his motion or supplementary motion, he was not entitled since he did not file a motion for a default judgment as required by CR 55.01. Harris v. Commonwealth, 688 S.W.2d 338, 1984 Ky. App. LEXIS 646 (Ky. Ct. App. 1984), cert. denied, 474 U.S. 842, 106 S. Ct. 127, 88 L. Ed. 2d 104, 1985 U.S. LEXIS 3544, 54 U.S.L.W. 3225 (1985).
Freeman v. Commonwealth, 697 S.W.2d 133, 1985 Ky. LEXIS 262 (Ky. 1985), properly read, stands only for the principle that Rule 11.42 motions that lack any basis should not be pursued in any court. Silverburg v. Evitts, 993 F.2d 124, 1993 U.S. App. LEXIS 11010 (6th Cir. 1993).
Motion of defendant, convicted of first-degree robbery, to vacate his sentence under this rule, was properly denied, where indictment specified the use of force or threat upon a person and not a business entity and as such, properly stated the offense of first-degree robbery as required by Stark v. Commonwealth, 828 S.W.2d 603, 1991 Ky. LEXIS 177 (1992). Reardon v. Commonwealth, 906 S.W.2d 360, 1995 Ky. App. LEXIS 93 (Ky. Ct. App. 1995).
A motion under this rule must be filed in an expeditious manner and is subject to amendment, if appropriate, with leave of court. Bowling v. Commonwealth, 926 S.W.2d 667, 1996 Ky. LEXIS 17 (Ky. 1996), cert. denied, Sanborn v. Kentucky, 517 U.S. 1223, 116 S. Ct. 1855, 134 L. Ed. 2d 955, 1996 U.S. LEXIS 3486, 64 U.S.L.W. 3793 (1996).
The trial court did not abuse its discretion by declining to permit a belated verification of an unverified motion that was a supplement to a previous RCr 11.42 motion which had been filed only after protracted litigation. Bowling v. Commonwealth, 981 S.W.2d 545, 1998 Ky. LEXIS 134 (Ky. 1998), cert. denied, 527 U.S. 1026, 119 S. Ct. 2375, 144 L. Ed. 2d 778, 1999 U.S. LEXIS 4277, 67 U.S.L.W. 3772 (1999).
Defendant's complaint that he was not provided with funding before the filing of his motion was without merit because the circuit court does not have jurisdiction regarding pre-RCr-11.42 motions. Sanborn v. Commonwealth, 975 S.W.2d 905, 1998 Ky. LEXIS 93 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 133 (Ky. 1998), cert. denied, 526 U.S. 1025, 119 S. Ct. 1266, 143 L. Ed. 2d 361, 1999 U.S. LEXIS 2005, 67 U.S.L.W. 3586 (1999).
Trial court did not abuse its discretion in denying defendant's motion for additional time to amend his motion to set aside his death penalty sentence because defendant offered no specific facts or particular amendments in making the request for additional time; mere complaints that counsel needed additional time without further specifications was insufficient to support the motion. Hodge v. Commonwealth, 116 S.W.3d 463, 2003 Ky. LEXIS 174 (Ky. 2003), cert. denied, Hodge v. Kentucky, 541 U.S. 911, 124 S. Ct. 1619, 158 L. Ed. 2d 258, 2004 U.S. LEXIS 1972, 72 U.S.L.W. 3567 (2004), overruled in part, Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), overruled, Johnson v. Beckstrom, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 87066 (E.D. Ky. Aug. 5, 2011).
CR 59.05 motion can be filed in a criminal case, but such a filing would have no real effect because the time for an appeal still runs after the filing of a CR 59.05 motion. Because the provisions of the civil rules that allow for suspension of the time for appeal upon the filing of a CR 59.05 motion do not apply to criminal cases and there is no analogous provision in the criminal rules, the filing of a CR 59.05 after a trial court has ruled on an RCr 11.42 motion does not suspend the running of the time for an appeal; accordingly, the 30 days provided for in RCr 12.04 begins running upon the entry of the trial court's order overruling the RCr 11.42 motion. Mills v. Commonwealth, 170 S.W.3d 310, 2005 Ky. LEXIS 150 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 291 (Ky. 2005), cert. denied, 547 U.S. 1005, 126 S. Ct. 1466, 164 L. Ed. 2d 251, 2006 U.S. LEXIS 2075 (2006).  
Defendant failed to properly present an issue not raised in his RCr P. 11.42 motion; arguing a new issue on the day of the hearing that was not raised in the initial motion to vacate defendant's conviction not only went against the plain requirements of the criminal rule, but it also created an unfair surprise to the Commonwealth. Noland v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 191 (Ky. Ct. App. 2009).
Rule that a trial court advise a litigant that it is characterizing or recharacterizing a pro se litigant's motion as a RCr P. 11.42 motion is in no way intended to discourage trial courts from characterizing pro se motions as “11.42s” when appropriate; it is only meant to ensure that the pro se litigant be made aware of the possible consequences and be given an opportunity in light thereof to reconsider. McDaniel v. Commonwealth, 495 S.W.3d 115, 2016 Ky. LEXIS 321 (Ky. 2016).
Before a trial court characterizes a pro se litigant's unlabeled motion as a RCr P. 11.42 or recharacterizes a motion the pro se litigant has labeled some other way as a Rule 11.42, it must advise the litigant that it is doing so, must warn the litigant about the possible subsequent-motion consequences, and must give the litigant an opportunity to withdraw or to amend his or her motion. If pro se litigants are not so admonished, the subject motion cannot later be used against them as a bar to a subsequent motion under Rule 11.42. McDaniel v. Commonwealth, 495 S.W.3d 115, 2016 Ky. LEXIS 321 (Ky. 2016).
Lower court inappropriately characterized pro se defendants'  unlabeled trial court motions as RCr P. 11.42 motions because it unfairly saddled defendants with the difficulty of showing the justification for a successive Rule 11.42 motion should they have filed them. McDaniel v. Commonwealth, 495 S.W.3d 115, 2016 Ky. LEXIS 321 (Ky. 2016).
Rule that a trial court advise a litigant that it is characterizing or recharacterizing a pro se litigant's motion as a RCr P. 11.42 motion is not intended to require trial courts to characterize pro se motions. Where, for example, the trial court determines that regardless of how the motion is characterized it could not give rise to any sort of relief, the legal theory being patently off the mark, the court is not obliged to engage in (re)characterization. In that instance, however, unless the litigant himself has expressly invoked Rule 11.42, the motion will not count as an initial “11.42” so as to limit the litigant's subsequent resort to that rule. McDaniel v. Commonwealth, 495 S.W.3d 115, 2016 Ky. LEXIS 321 (Ky. 2016).
5. — Timing.
Any attack on a prior conviction which is used to enhance a sentence or to designate the defendant as a habitual offender must be made prior to the imposition of the enhanced sentence. In other words, in order to attack the sentence or conviction used as the basis for a persistent felony offender sentence, the defendant must raise any claims concerning the infirmities of the underlying conviction during the PFO hearing; otherwise, the defendant is thereafter barred from raising those claims. Logsdon v. Scroggy, 595 F. Supp. 626, 1984 U.S. Dist. LEXIS 23242 (W.D. Ky. 1984).
The Governor's policy of providing defense counsel up to three days from the date of receipt of a death warrant request to respond in writing is not affected by subsection (10) of this Rule, which serves as an outer time limit on the bringing of such actions and in no way affects the prerogatives of the Governor with respect to enforcement of criminal judgments. Bowling v. Commonwealth, 926 S.W.2d 667, 1996 Ky. LEXIS 17 (Ky. 1996), cert. denied, Sanborn v. Kentucky, 517 U.S. 1223, 116 S. Ct. 1855, 134 L. Ed. 2d 955, 1996 U.S. LEXIS 3486, 64 U.S.L.W. 3793 (1996).
Federal Anti-Terrorism and Effective Death Penalty Act (28 USCS 2244) affects neither the time for filing a motion under this rule for post-conviction relief, nor the Governor's authority to set an execution date under KRS 431.218 of the state code. Bowling v. Commonwealth, 964 S.W.2d 803, 1998 Ky. LEXIS 26 (Ky. 1998).
The time for a motion under the rule begins to run under subsection (10) from the date of the final judgment on appeal, rather than from the date of the filing of the trial court's judgment of conviction. Palmer v. Commonwealth, 3 S.W.3d 763, 1999 Ky. App. LEXIS 125 (Ky. Ct. App. 1999).
A RCr 11.42 motion must be filed in an expeditious manner and is subject to amendment, if appropriate, with leave of court; due to the unquestioned right of defendants to have their contentions decided by a court, leave to amend must be freely given when justice so requires. Baze v. Commonwealth, 23 S.W.3d 619, 2000 Ky. LEXIS 40 (Ky. 2000), cert. denied, 531 U.S. 1157, 121 S. Ct. 1109, 148 L. Ed. 2d 979, 2001 U.S. LEXIS 1304, 69 U.S.L.W. 3553 (2001).
Denial of defendant's RCr 11.42 motion without holding an evidentiary hearing was not improper; defendant's Rule 11.42 complaints concerning the jury instructions were already addressed on direct appeal, and they are not properly the subject of post-judgment proceedings. The trial court did not err in failing to grant relief. Johnson v. Commonwealth, 180 S.W.3d 494, 2005 Ky. App. LEXIS 254 (Ky. Ct. App. 2005).
The extraordinary relief available under CR 60.02 supplements but does not duplicate relief under RCr 11.42, and CR 60.02 does not provide a means of evading the limitations period of RCr 11.42. Carneal v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 157 (Ky. Ct. App. 2006), aff'd in part, rev'd in part, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008).
Defendant's motion for relief on the ground of incompetence from a plea of guilty but mentally ill that he entered while under 16 years of age was not untimely under RCr 11.42, because the limitations period is tolled during minority, and defendant filed the motion for relief within three years of his 18th birthday. Carneal v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 157 (Ky. Ct. App. 2006), aff'd in part, rev'd in part, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008).
Trial court was without jurisdiction to decide appellant's RCr 11.42 motion for post-conviction relief because it was not filed within three years of the date the judgment became final, 21 days after the judgment was affirmed on appeal, and was therefore untimely; further, none of the elements required to toll the statute were met and there was no merit to appellant's claim that the three-year limitations period did not begin to run until his federal habeas corpus proceedings were concluded. Bush v. Commonwealth, 236 S.W.3d 621, 2007 Ky. App. LEXIS 348 (Ky. Ct. App. 2007).
In light of a schizophrenic juvenile offender's intermittent mental competence, his condition did not prevent compliance with the RCr 11.42 time limitation such that equitable tolling would be appropriate. Further, because the evidence in the record refuted the offender's claim of an ongoing mental incompetence, an evidentiary hearing on the issue of competence was unnecessary. Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
Where increased medication improved a schizophrenic inmate's perception of reality and permitted him to gain some level of personal control over a very debilitating and severe mental condition, that deeper insight did not constitute a fact that was unknown to the inmate, or a fact which he was unable to ascertain prior to 2001. To interpret information previously suppressed in the inmate's mind as unknown facts under RCr 11.42(10)(a) would set an explosive precedent; therefore, his Rcr 11.42 motion was untimely since it was more than three years after sentence. Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
Because defendant could not seek relief pursuant to RCr 11.42 after defendant's probation expired, and because the defendant's voluntary, knowing, and intelligent guilty plea waived the opportunity to attack defendant's conviction under CR 60.02, the motions were properly denied. Parrish v. Commonwealth, 283 S.W.3d 675, 2009 Ky. LEXIS 48 (Ky. 2009).
Inmate's ineffective assistance of counsel claim was timely under RCr P. 11.42(10)(a) because he did not discover his parole eligibility status until 2007. Jacobi v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 83 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 314 (Ky. June 12, 2013).
Prosecution against a manslaughter victim's wife was incomplete and any law enforcement records exempt under KRS 61.878(1)(h) were not yet subject to disclosure. The wife had three years, from the date of the final judgment, to file a motion to vacate, set aside, or correct her sentence under RCr P. 11.42. Cincinnati Enquirer v. City of Fort Thomas, — S.W.3d —, 2011 Ky. App. LEXIS 202 (Ky. Ct. App. 2011).
Relation back in the RCr P. 11.42 context is limited to amended pleadings amplifying and clarifying the original claims, and to amendments adding claims only if the new, otherwise untimely claims are related to the original ones by shared facts such that the claims can genuinely be said to have arisen from “the same conduct, transaction, or occurrence”; new claims based on facts of a different time or type generally should not be allowed. Roach v. Commonwealth, 384 S.W.3d 131, 2012 Ky. LEXIS 137 (Ky. 2012), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 468 (Ky. Dec. 20, 2012).
As the claim raised in appellant's amended RCr P. 11.42 motion was based on facts of a type different from the alleged facts underlying the claims in the original motion, the new claim did not arise from the same “conduct, transaction, or occurrence” as the original claims and did not relate back to the original motion under CR15.03(1); therefore, the claim was properly dismissed as time-barred. Roach v. Commonwealth, 384 S.W.3d 131, 2012 Ky. LEXIS 137 (Ky. 2012), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 468 (Ky. Dec. 20, 2012).
5. Timing.
Circuit court properly denied defendant's motion to vacate her sentence because she did not sign or verify it, it was untimely filed, and defendant failed to notify the Attorney General of her challenge to the constitutionality of the post-incarceration statute, the requirement that defendant admit guilt as a condition of her counseling course did not violate her constitutional right against self-incrimination where Kentucky had statutes in place to prevent admissions of guilt during required counseling from being used as the basis for criminal charges, and she had to appeal through the proper administrative process if her post-incarceration supervision was revoked by the Division of Probation and Parole. Skaggs v. Commonwealth, 488 S.W.3d 10, 2016 Ky. App. LEXIS 157 (Ky. Ct. App. 2016).
6. Grounds.
This rule does not authorize relief from judgment for mere errors of trial court and in order for the rule to be invoked there must be a violation of constitutional right, a lack of jurisdiction, or such violation of statute as to make judgment void and therefore subject to collateral attack. Tipton v. Commonwealth, 376 S.W.2d 290, 1963 Ky. LEXIS 195 (Ky. 1963); Warner v. Commonwealth, 385 S.W.2d 62, 1964 Ky. LEXIS 116 (Ky. 1964).
A mandamus proceeding before the Court of Appeals or a motion made pursuant to this rule, reciting in general terms the violation of a constitutional or statutory right, or the want of jurisdiction in the trial court does not present anything for determination and such a proceeding may be dismissed or such a motion may be overruled when it fails to state a specific ground which on its face would entitle the petitioner or movant to relief. Oakes v. Gentry, 380 S.W.2d 237, 1964 Ky. LEXIS 293 (Ky. 1964); Schroader v. Bratcher, 380 S.W.2d 249, 1964 Ky. LEXIS 298 (Ky. 1964).
Where jury verdict of life sentence was set aside pursuant to agreement to plead guilty and accept a lesser sentence and where defendant allegedly made agreement without knowing that otherwise he would have had the right to appeal from a judgment entered in accordance with the verdict, such allegations raised an issue of fact upon which the defendant was entitled to a hearing. Haskins v. Commonwealth, 500 S.W.2d 407, 1973 Ky. LEXIS 212 (Ky. 1973).
Where the defendant's guilty plea was voluntary, reliable and intelligently made, the failure of the trial court to inform him before accepting his guilty plea, that he would have to serve a mandatory term of imprisonment before becoming eligible for parole, did not violate constitutional due process nor was it a ground to vacate the judgment. Turner v. Commonwealth, 647 S.W.2d 500, 1982 Ky. App. LEXIS 285 (Ky. Ct. App. 1982).
Where after examination of the record it was apparent that application for RCr 11.42 relief was an exercise in futility and likewise, remanding the case for appointment of counsel to search for supplementary grounds for RCr 11.42 relief was also an exercise in futility, the trial court's failure to follow the statutory mandate of KRS 31.110 was harmless error. Commonwealth v. Stamps, 672 S.W.2d 336, 1984 Ky. LEXIS 257 (Ky. 1984).
Where the record clearly refuted the allegations in the defendant's motion under this rule, the trial court did not abuse its discretion in denying the motion for a hearing. Robbins v. Commonwealth, 719 S.W.2d 742, 1986 Ky. App. LEXIS 1481 (Ky. Ct. App. 1986).
A defendant who is in custody under sentence or on probation, parole or conditional discharge, is required to avail himself of this Rule as to any ground of which he is aware, or should be aware, during the period the remedy is available to him; CR 60.02 is not intended merely as an additional opportunity to relitigate the same issues which could reasonably have been presented by direct appeal or RCr 11.42 proceedings; the purpose of this principle is to prevent relitigation of issues which either were or could have been litigated in a similar proceeding. McQueen v. Commonwealth, 948 S.W.2d 415, 1997 Ky. LEXIS 77 (Ky. 1997).
When defendant was convicted of failing to register as a sex offender, based on his prior guilty plea to third degree rape and third degree sodomy, his motion to suppress evidence of his prior convictions, based on the assertion that he was not advised, when he pled guilty, that he could be criminally prosecuted for failing to register as a sex offender, should have been raised, instead, as a motion under RCr 11.42 to vacate, set aside or correct his sentence, so his motion to suppress was improperly advanced. Graham v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 133 (Ky. Ct. App. 2003).
Defendant was not entitled to postconviction relief under RCr 11.42 and CR 59.05 because his trial counsel was not ineffective; the testimony of additional witnesses on the issues of extreme emotional disturbance and duress would have been cumulative because other witnesses had already testified that defendant had been depressed and had begun heavy drug usage after his divorce and that defendant had changed due to his friendship with and had possibly been frightened by the co-defendant. Halvorsen v. Commonwealth, 258 S.W.3d 1, 2007 Ky. LEXIS 177 (Ky. 2007), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 227 (Ky. Aug. 21, 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 593 (Ky. Aug. 21, 2008).
Hicks-type ineffective assistance of appellate counsel (IAAC) claims may henceforth be pursued by motion in the trial court of conviction under RCr P. 11.42, and this ruling has prospective effect only; it applies to cases pending on appeal in which the issue has been raised and preserved and to cases currently in or hereafter brought in the trial court in which the issue is raised. Prospective application is appropriate because, although Kentucky courts have not until now provided a forum for IAAC claims based on an allegedly inadequate appellate brief, the federal courts have provided a forum through habeas review. Kentucky defendants have not, therefore, been denied an opportunity to vindicate their right to effective appellate counsel, and there is thus no need for this decision to reach back and operate retroactively. Hollon v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 268 (Ky. 2010), substituted opinion, 334 S.W.3d 431, 2010 Ky. LEXIS 315 (Ky. 2010).
Trial courts will address ineffective assistance of appellate counsel (IAAC) issue by entering findings and an appropriate order pursuant to RCr P. 11.42 11.42(6). Once the trial court rules on a defendant's IAAC claim, that court's order will be reviewable in the same manner as orders addressing RCr P. 11.42 motions are currently reviewed. RCr P. 11.42(7) If the trial court finds that the defendant received ineffective appellate assistance and is entitled to relief under the Strickland v. Washington standard, the trial court should enter appropriate findings and an order vacating the original judgment. Hollon v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 268 (Ky. 2010), substituted opinion, 334 S.W.3d 431, 2010 Ky. LEXIS 315 (Ky. 2010).
7. — Waiver.
Where defendant claimed an error in his appellate brief that he did not raise in his motion for post-conviction relief, the alleged error could not be considered on appeal. Brock v. Commonwealth, 479 S.W.2d 644, 1972 Ky. LEXIS 318 (Ky. 1972), overruled in part, Jackson v. Commonwealth, 633 S.W.2d 61, 1982 Ky. LEXIS 246 (Ky. 1982).
Where defendant failed to allege an illegally imposed sentence without the intervention of a jury in his previous post-conviction relief proceeding, such failure waived allegation on petition for habeas corpus. Debose v. Cowan, 490 S.W.2d 480, 1973 Ky. LEXIS 629 (Ky. 1973).
Defendant's failure to challenge the validity of the juvenile court's waiver of jurisdiction in his initial RCr 11.42 motion to  vacate his conviction bars him from raising the issue on a subsequent motion to vacate the conviction. Crick v. Commonwealth, 550 S.W.2d 534, 1977 Ky. LEXIS 439 (Ky. 1977).
Where a defendant has been convicted of one or more felonies and is subsequently tried and convicted as a persistent felon based on the earlier convictions, he is required to raise any issues about the validity of those earlier convictions at the time he is tried as a persistent felon. If he does not, he is precluded from contesting the validity of the earlier convictions in subsequent post-conviction proceedings. Alvey v. Commonwealth, 648 S.W.2d 858, 1983 Ky. LEXIS 235 (Ky. 1983).
Where the defendant, after considerable plea bargaining, pled guilty to several felony charges in 1976, and then, while on parole, he committed another offense which led to a persistent felony offender charge to which he pled guilty in 1980, the defendant waived his right to contest the validity of his 1976 guilty pleas by pleading guilty to being a persistent felon in 1980 without raising the issue of the validity of his 1976 pleas. Alvey v. Commonwealth, 648 S.W.2d 858, 1983 Ky. LEXIS 235 (Ky. 1983).
A defendant who fails to attack the validity of a previous felony conviction at the time he is subsequently indicted as a persistent felon has waived his right to raise the issue post-trial by an RCr 11.42 proceeding attacking the earlier conviction. He is provided a forum by a preliminary hearing before his trial as a persistent felon. Commonwealth v. Stamps, 672 S.W.2d 336, 1984 Ky. LEXIS 257 (Ky. 1984).
While after conviction of trafficking within 1000 yards of a school and being a first degree persistent felony offender and being given the minimum enhanced sentence of 10 years it was clear that there was an error in the penalty procedure and the instructions given were improper since under the instructions given the jury could have found defendant guilty of being a persistent felony offender and fixed his penalty only on that charge, and if not, they could have fixed his sentence only on the trafficking charge, trial court's holding that defendant was aware of this at the time of his direct appeal and, after discussion with his counsel deciding not to risk the possibility of an even greater sentence should a new penalty phase be ordered, defendant knowingly waived his right to pursue it, was not erroneous. Commonwealth v. Payton, 945 S.W.2d 424, 1997 Ky. LEXIS 58 (Ky. 1997).
A defendant who failed to challenge a prior conviction in a persistent felony offender (PFO) proceeding in which he pled guilty has waived his right to challenge that prior conviction under this section. Graham v. Commonwealth, 952 S.W.2d 206, 1997 Ky. LEXIS 85 (Ky. 1997).
Because the inmate previously filed a motion for postconviction relief under RCr P. 11.42 and CR 60.02, but chose to withdraw his claims, his first three claims (defective indictment, invalid indictment waiver, and invalid guilty plea) should have been raised in the prior proceeding. Jacobi v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 83 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 314 (Ky. June 12, 2013).
Defendant was no longer under the juvenile system and therefore his motion under RCr P. 11.42 failed to the extent it argued that it was error for the juvenile court to accept a waiver from counsel, resulting in transfer to the circuit court for trial as a youthful offender. McGorman v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 243 (Ky. Ct. App. 2012).
Concerns about the makeup of the jury were issues that should have been raised on direct appeal, and thus the circuit court correctly denied defendant's motion on this ground. Knuckles v. Commonwealth, 421 S.W.3d 399, 2014 Ky. App. LEXIS 13 (Ky. Ct. App. 2014).
8. — Inapplicable.
Neither ground that indictment did not state section number of habitual criminal statute nor ground that trial court did not give notice to the commissioner of mental health as required by statute was such as would warrant relief under this rule. Lairson v. Commonwealth, 388 S.W.2d 592, 1965 Ky. LEXIS 440 (Ky. 1965).
Newly discovered evidence, that verdict was contrary to law and evidence, that personally employed attorney for defendant failed to afford him adequate representation, that evidence was purely circumstantial by illegal search and seizure of articles therein that were instituted as evidence, that indictment was null and void and was returned by prejudicial methods and that no warrant wa s ever served on defendant were clearly unavailable as bases for relief under this rule. Johnson v. Commonwealth, 391 S.W.2d 365, 1965 Ky. LEXIS 297 (Ky. 1965), cert. denied, Johnson v. Kentucky, 383 U.S. 913, 86 S. Ct. 900, 15 L. Ed. 2d 667, 1966 U.S. LEXIS 2282 (1966).
Neither the lack of a preliminary hearing nor newly discovered evidence constitutes grounds for granting relief under this rule. Roark v. Commonwealth, 404 S.W.2d 22, 1966 Ky. LEXIS 284 (Ky. 1966).
Lack of counsel at the examining trial, and alleged illegal search and seizure and the fact the defendant was held in jail on excessive bail were not grounds authorizing vacation of judgment under this rule. Dupin v. Commonwealth, 404 S.W.2d 280, 1966 Ky. LEXIS 289 (Ky. 1966).
The defendant's complaints that he was convicted on uncorroborated testimony of an accomplice and that he was questioned improperly on cross-examination were not grounds for relief under this rule. Page v. Commonwealth, 446 S.W.2d 552, 1969 Ky. LEXIS 120 (Ky. 1969).
Where the charge of being a habitual criminal was dismissed when the defendant entered a plea of guilty of storehouse breaking, the failure to order a mental examination pursuant to KRS 203.340 (renumbered as KRS 210.360) was not grounds to vacate judgment. Hack v. Commonwealth, 449 S.W.2d 762, 1970 Ky. LEXIS 475 (Ky. 1970).
There was no basis for post-conviction relief on the defendant's allegation that he was not properly advised of the consequences of his guilty plea where the record refuted his allegation. Hendrickson v. Commonwealth, 450 S.W.2d 234, 1970 Ky. LEXIS 430 (Ky. 1970).
The defendant's motion to vacate judgment on the ground that the judge refused to vacate the bench was not sustained where the allegations revealed that the judge did nothing more than his duty in the numerous situations detailed in the motion to vacate. McCarthy v. Commonwealth, 450 S.W.2d 534, 1970 Ky. LEXIS 458 (Ky. 1970).
The fact that the principal prosecuting witness visited the defendant and offered to withdraw charges upon the payment of $75.00 is not a basis for vacating the sentence. Messer v. Commonwealth, 454 S.W.2d 694, 1970 Ky. LEXIS 285 (Ky. 1970).
Where no information obtained by questioning the defendant prior to trial and without assistance of counsel was used against the defendant, an allegation of such questioning was not sufficient for post-conviction relief. Messer v. Commonwealth, 454 S.W.2d 694, 1970 Ky. LEXIS 285 (Ky. 1970).
Where the defendant alleged that he was not advised of his constitutional rights while confined and awaiting trial, that he had ineffective and inadequate assistance of counsel, and that there was insufficient evidence upon which he could have been convicted, he was not entitled to post-conviction relief under this rule. Newsome v. Commonwealth, 456 S.W.2d 686, 1970 Ky. LEXIS 227 (Ky. 1970).
Where the record showed that a guilty plea was a bargain for a lighter sentence in a case in which there was strong evidence, and there was no factual allegation in the motion under this rule to show the plea was motivated by any dereliction on the part of appointed counsel, the motion to vacate judgment was denied without a hearing. Harris v. Commonwealth, 456 S.W.2d 690, 1970 Ky. LEXIS 230 (Ky. 1970).
Pretrial irregularities such as failure to give Miranda warnings or improper lineup identification cannot be raised after voluntarily entering a plea of guilty. Thomas v. Commonwealth, 459 S.W.2d 72, 1970 Ky. LEXIS 105 (Ky. 1970).
A movant is not entitled to relief under this rule on grounds of his constitutional rights not having been explained to him and that he did not receive effective assistance of counsel, where he does not allege that any evidence was used against him that was obtained in violation of his constitutional rights and, where he does not state in what respect his counsel rendered ineffective assistance. Adkins v. Commonwealth, 471 S.W.2d 721, 1971 Ky. LEXIS 256 (Ky. 1971).
The defendant is not entitled to have his judgments of conviction vacated under this rule where the judgments of conviction show that the defendant in person and by counsel, voluntarily and with an understanding of the nature of the charges, withdrew his former plea of not guilty and pleaded guilty to the charges. Lewis v. Commonwealth, 472 S.W.2d 65, 1971 Ky. LEXIS 174 (Ky. 1971), cert. denied, 405 U.S. 1018, 92 S. Ct. 1299, 31 L. Ed. 2d 481, 1972 U.S. LEXIS 3193 (1972).
Where the defendant was given a preliminary hearing on only one count of a two count indictment for indecent and immoral practices with another (statutory basis KRS 435.105 (repealed)), he is not entitled to have his sentence vacated under this rule since the preliminary hearing is strictly incidental to a criminal prosecution in Kentucky and is not a critical stage of the proceedings. Russell v. Commonwealth, 472 S.W.2d 259, 1971 Ky. LEXIS 184 (Ky. 1971).
The defendant's rights under this rule were waived when he did not object at the time of the trial that his in-court identification was tainted by prior identification made in a lineup while he was not represented by counsel. Butcher v. Commonwealth, 473 S.W.2d 114, 1971 Ky. LEXIS 138 (Ky. 1971).
Where the defendant alleges 27 years after his conviction of murder that the transcript of evidence on his trial did not accurately reflect the proceedings and that the bill of exceptions was suppressed, he is not entitled to vacate the judgment under this rule because he makes these assertions too late. Wooten v. Commonwealth, 473 S.W.2d 116, 1971 Ky. LEXIS 140 (Ky. 1971).
Since there was no requirement in 1940, that a defendant be advised of the right of appeal, it was too late in 1972 to use that for grounds. King v. Commonwealth, 487 S.W.2d 683, 1972 Ky. LEXIS 70 (Ky. 1972).
Where convicted felon committed another offense after his motion for probation on the first offense was sustained, fact that he was unaware at the time of his second offense that his motion for probation had been sustained and was unaware of the terms of that probation was not a ground on which judgment revoking probation could be vacated. Tiitsman v. Commonwealth, 509 S.W.2d 275, 1974 Ky. LEXIS 561 (Ky. 1974).
Trial court properly denied defendant's request for a new sentencing hearing pursuant to CR 60.02(e) and RCr 11.42, as the decision in Roper v. Simmons,  543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 1, 2005 U.S. LEXIS 2200 (2005) applied only to instances in which the death penalty was imposed on defendants under 18 years of age at the time a murder was committed; since defendant was not sentenced to death, defendant failed to provide any factual or legal basis for relief from his sentence. McStoots v. Commonwealth, 245 S.W.3d 790, 2007 Ky. App. LEXIS 232 (Ky. Ct. App. 2007), cert. denied, McStoots v. Kentucky, — U.S. —, 129 S. Ct. 139, 172 L. Ed. 2d 105, 2008 U.S. LEXIS 7216 (2008).
Inmate's motion for postconviction relief under RCr 11.42, which alleged that he received one less peremptory challenge than he was entitled to under RCr 9.40 and that his trial counsel was ineffective for not objecting, failed because he did not identify any prejudice resulting from counsel's alleged error. Commonwealth v. Young, 212 S.W.3d 117, 2006 Ky. LEXIS 300 (Ky. 2006), rehearing denied, 2007 Ky. LEXIS 40 (Ky. 2007), dismissed, Young v. Simpson, — F. Supp. 2d —, 2009 U.S. Dist. LEXIS 24235 (E.D. Ky. Mar. 24, 2009).
Appellant's motion for new sentencing hearing was properly denied because, although a recent decision of the United States Supreme Court found death sentences for juveniles between ages 15 and 18 unconstitutional, that holding did not affect appellant's sentence of life imprisonment without the possibility for parole for a minimum of 25 years. Gussler v. Commonwealth, 236 S.W.3d 22, 2007 Ky. App. LEXIS 225 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2007 Ky. LEXIS 397 (Ky. Oct. 24, 2007).
Appellant's motion for a new sentencing hearing was properly denied because, although a later United States Supreme Court determined that a person under age 18 when his crime was committed, like appellant, was not subject to the death penalty, the sentence appellant received, life imprisonment without parole, remained a permissible sentence; appellant did not claim that his plea was not knowing, voluntary, and intelligent when it was made. Sims v. Commonwealth, 233 S.W.3d 731, 2007 Ky. App. LEXIS 327 (Ky. Ct. App. 2007).
9. — — Accused Not Sentenced.
Where accused had not been sentenced he was not within the purview of this rule. Chick v. Commonwealth, 405 S.W.2d 14, 1966 Ky. LEXIS 236 (Ky. 1966), cert. denied, Chick v. Kentucky, 385 U.S. 977, 87 S. Ct. 518, 17 L. Ed. 2d 439, 1966 U.S. LEXIS 134 (1966).
10. — — Fine Only.
Where the defendant pled guilty to four counts of distributing obscene material, but had only been fined, this rule was not a proper vehicle for attacking the judgment, since he did not receive a jail sentence. Lewallen v. Commonwealth, 584 S.W.2d 748, 1979 Ky. App. LEXIS 447 (Ky. Ct. App. 1979).
11. — — Alibi After Guilty Plea.
A plea of guilty destroyed the defendant's right to later claim he had an alibi. McKinney v. Commonwealth, 445 S.W.2d 874, 1969 Ky. LEXIS 190 (Ky. 1969).
12. — — Arrest Without Warrant.
The defendant's claim that he was improperly arrested without a warrant was not a proper basis for relief under this rule. Triplett v. Commonwealth, 439 S.W.2d 944, 1969 Ky. LEXIS 381 (Ky. 1969).
13. — — Consolidation of Indictments.
If there was error in the consolidation of four indictments for trial it was reviewable upon appeal and was not of the magnitude to warrant a conclusion that due process was denied. Trodglen v. Commonwealth, 427 S.W.2d 577, 1968 Ky. LEXIS 682 (Ky. 1968).
14. — — Fixing of Sentence.
It is error for the court to preempt the function to fix the penalty in a murder case but the error is not of constitutional proportions and does not invalidate the judgment and make it subject to a collateral attack under this rule. Hobbs v. Stivers, 385 S.W.2d 76, 1964 Ky. LEXIS 123 (Ky. 1964).
While it may be erroneous for a trial judge to impose a sentence, even less than the death penalty, if death is a permitted penalty, but such error does not render the conviction judgment void so that where the court entered sentence on a plea of guilty in a case where the death penalty was permissible, the judgment was not subject to attack under this rule. Hicks v. Commonwealth, 388 S.W.2d 568, 1965 Ky. LEXIS 429 (Ky. 1965).
The defendant was not entitled to relief on his motion to vacate judgment on the grounds that on a retrial a more severe sentence was imposed than was imposed on the original trial where the second jury made an entirely independent determination of guilt and punishment. Bruce v. Commonwealth, 465 S.W.2d 60, 1971 Ky. LEXIS 430 (Ky. 1971).
Trial courts properly denied defendants'  motions to amend their criminal sentences because, while they were not able to anticipate the changes to the statutory revocation procedures, each of them pleaded guilty to sex offenses and sought removal of the conditional discharge, the criminal rule had to be considered before the civil rule, and their punishment did not become stricter and their right to due process was not diminished. Martin v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 60 (Ky. Ct. App. 2014).
15. — — Illegality of Confession.
Illegality of a confession is not ground for an attack under this rule on a conviction entered on a plea of guilty. Cox v. Commonwealth, 411 S.W.2d 320, 1967 Ky. LEXIS 460 (Ky. 1967), cert. denied, 387 U.S. 946, 87 S. Ct. 2084, 18 L. Ed. 2d 1336, 1967 U.S. LEXIS 1301 (1967).
Where question of voluntariness of accused's confession was extensively heard at the original trial, it could not be relitigated under this rule. Davis v. Commonwealth, 415 S.W.2d 372, 1967 Ky. LEXIS 313 (Ky. 1967).
16. — — Insufficiency of Evidence.
Claim that evidence was insufficient to sustain conviction could not be raised in proceeding under this rule. Henry v. Commonwealth, 391 S.W.2d 355, 1965 Ky. LEXIS 292 (Ky. 1965).
Insufficiency of evidence is not a ground for post-conviction relief under this rule. Harris v. Commonwealth, 441 S.W.2d 143, 1969 Ky. LEXIS 300 (Ky. 1969).
The sufficiency of the evidence presented against the defendant cannot be raised in a post-conviction proceeding. Nickell v. Commonwealth, 451 S.W.2d 651, 1970 Ky. LEXIS 412 (Ky. 1970).
Insufficiency of the evidence to support the conviction is not a ground for relief in a proceeding under this rule. Newberry v. Commonwealth, 451 S.W.2d 670, 1970 Ky. LEXIS 420 (Ky. 1970).
Insufficient evidence is not a proper ground under this rule for relief. Bartley v. Commonwealth, 463 S.W.2d 321, 1971 Ky. LEXIS 582 (Ky. 1971).
Illegal arrest and insufficiency of evidence are not grounds for post-conviction relief under this rule. Johnson v. Commonwealth, 473 S.W.2d 823, 1971 Ky. LEXIS 166 (Ky. 1971).
Attacking the qualifications of witness who identified the narcotics amounted to an attack on the credibility of the witness and admissibility and sufficiency of evidence is not a ground for relief under this rule. Brock v. Commonwealth, 479 S.W.2d 644, 1972 Ky. LEXIS 318 (Ky. 1972), overruled in part, Jackson v. Commonwealth, 633 S.W.2d 61, 1982 Ky. LEXIS 246 (Ky. 1982).
17. — — Manner Sentences to Be Served.
Contention that life sentence should begin before two other sentences because defendant was tried first for murder for which life sentence was imposed was not grounds for an attack under this rule. Pryor v. Commonwealth, 396 S.W.2d 43, 1965 Ky. LEXIS 87 (Ky. 1965).
Where the defendant was to serve three terms concurrently, absconded following the judgment and was sentenced to serve three years consecutively after he was reapprehended, the judgment directing that the sentences be served consecutively was valid. Evans v. Commonwealth, 453 S.W.2d 601, 1970 Ky. LEXIS 328 (Ky. 1970).
18. — — Newly Discovered Evidence.
Newly discovered evidence is not ground for relief under this rule but is a ground for relief under RCr 10.06. Perkins v. Commonwealth, 382 S.W.2d 393, 1964 Ky. LEXIS 344 (Ky. 1964); Parsley v. Commonwealth, 400 S.W.2d 202, 1966 Ky. LEXIS 415 (Ky. 1966); Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
Newly discovered evidence is not ground for relief under this rule, and the remedy under RCr 10.06 cannot be asserted on the ground of newly discovered evidence more than one year after the date of the original judgment. Bell v. Commonwealth, 395 S.W.2d 784, 1965 Ky. LEXIS 168 (Ky. 1965), cert. denied, 382 U.S. 1020, 86 S. Ct. 640, 15 L. Ed. 2d 535, 1966 U.S. LEXIS 2516 (1966).
Newly discovered evidence in the form of a statement from a codefendant retracting his earlier statement incriminating the defendant was insufficient for post-conviction relief since in view of the other evidence it would probably not change the result at a new trial. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
Newly discovered evidence is properly raised by means of a motion for a new trial rather than by a motion to vacate judgment, but it must be asserted within one year from the date of the original judgment. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
Where on a previous motion to vacate judgment the defendant had pleaded an absent witness, newly discovered evidence of a doctor and inadequate assistance of counsel and all the issues had been resolved against him, the questions were not available as grounds for relief on a motion for a new trial on the grounds of newly discovered evidence. Clements v. Commonwealth, 441 S.W.2d 158, 1969 Ky. LEXIS 305 (Ky. 1969).
Where one of the defendant's grounds for relief on a motion to vacate judgment related to a witness who could not be located and the issue was resolved against him, the question was not available as a ground for relief on a motion for a new trial on the grounds of newly discovered evidence. Clements v. Commonwealth, 441 S.W.2d 158, 1969 Ky. LEXIS 305 (Ky. 1969).
The defendant's motion to reopen proceedings under this rule was properly overruled, where his new evidence consisted of an affidavit from a person who claimed to have overheard the then Commonwealth's attorney threaten to ask for the death penalty unless the defendant entered a plea of guilty, since the defendant had already had a hearing under this rule and section (3) of this rule requires that the need for finality in post-conviction proceedings must be given some consideration. Crockett v. Commonwealth, 473 S.W.2d 112, 1971 Ky. LEXIS 137 (Ky. 1971).
Newly discovered evidence is grounds only for a new trial and there is no authority that would permit a court to commute or alter a legally imposed sentence on the basis of newly discovered evidence. McQueen v. Commonwealth, 948 S.W.2d 415, 1997 Ky. LEXIS 77 (Ky. 1997).
Schizophrenic inmate's RCr 11.42 motion, directed towards his competency to plead guilty, failed for a lack of diligence in discovering the supposed new evidence: (1) the inmate and his trial counsel were aware of a mental condition, ultimately accepting a plea of guilty but mentally ill; (2) before the plea, the inmate was diagnosed with schizotypal personality disorder, which he indicated may have involved temporary psychotic episodes; (3) while his present diagnosis of schizophrenia was much more severe, the possibility that the inmate was in the midst of a psychotic episode at the time of the shooting was recognized prior to sentencing; and (4) the inmate was given the more severe diagnosis of schizophrenia as early as 1999, yet his motion for a new trial was not filed until 2004. Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
19. — — Perjured Testimony.
Alleged conviction on perjured testimony is not ground for vacating judgment under this rule. Fields v. Commonwealth, 408 S.W.2d 638, 1966 Ky. LEXIS 128 (Ky. 1966).
Even though the record contained an affidavit by the complaining witness to the effect that she did not have intercourse with the defendant and signed the complaint because officials had threatened to send her to reform school, such a statement was not a basis for relief under this rule. Hendrickson v. Commonwealth, 450 S.W.2d 234, 1970 Ky. LEXIS 430 (Ky. 1970).
A mere allegation that the evidence was false without any details as to specificity does not constitute a ground for relief. Bartley v. Commonwealth, 463 S.W.2d 321, 1971 Ky. LEXIS 582 (Ky. 1971).
Perjured testimony will not be a basis for impeaching a jury verdict in an RCr 11.42 proceeding. Commonwealth v. Basnight, 770 S.W.2d 231, 1989 Ky. App. LEXIS 60 (Ky. Ct. App. 1989).
20. — — Prejudicial Error.
Any abuse of discretion of the trial court in refusing a motion for mistrial was not reviewable in proceedings for post-conviction relief since the error would render the judgment erroneous but not void. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
Where a prejudicial error on the trial court's part would render the judgment erroneous but not void, the matter could not be raised or considered in the defendant's motion for post-conviction relief. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
Where the trial judge refused the defendant's request for a separate trial, since the granting of a separate trial was a matter of discretion and not a constitutional right, any prejudicial error on the trial court's part would render the judgment erroneous but not void. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
Where comments regarding probation and parole were made which were not proper, the result was an appealable error which did not invalidate the judgment. Farmer v. Commonwealth, 450 S.W.2d 494, 1970 Ky. LEXIS 445 (Ky. 1970).
Comments by Commonwealth's attorney on defendant's failure to call codefendant as witness and failure to immediately report his alibi were not prejudicial to defendant's substantial rights. Minor v. Commonwealth, 478 S.W.2d 716, 1971 Ky. LEXIS 55 (Ky. 1971), cert. denied, 409 U.S. 1064, 93 S. Ct. 563, 34 L. Ed. 2d 517 (1972), cert. denied, Minor v. Nicholson, 415 U.S. 929, 39 L. Ed. 2d 487, 94 S. Ct. 1439, 1974 U.S. LEXIS 1322 (1974).
Where requirements of RCr 11.04 were substantially complied with, though in a different form from that prescribed, the judgment was valid and not subject to a post-conviction attack under this rule. Hall v. Commonwealth, 503 S.W.2d 503, 1972 Ky. LEXIS 8 (Ky. 1972).
Since the non-disclosed information was immaterial as it did not undermine the confidence of the jury's verdict, the RCr 11.42 motion for postconviction relief was properly denied. Shegog v. Commonwealth, 275 S.W.3d 728, 2008 Ky. App. LEXIS 234 (Ky. Ct. App. 2008).
21. — — Proof of Venue.
Insufficiency of proof of venue is not ground for collateral attack on judgment. Tipton v. Commonwealth, 376 S.W.2d 290, 1963 Ky. LEXIS 195 (Ky. 1963).
22. — — Sentence Already Served.
A proceeding under this rule may not be used to set aside a sentence which has already been served. Wilson v. Commonwealth, 403 S.W.2d 710, 1966 Ky. LEXIS 346 (Ky. 1966).
23. — — Separation of Jury.
An improper separation of the jury does not constitute a ground for post-conviction relief under this rule. Collins v. Commonwealth, 433 S.W.2d 663, 1968 Ky. LEXIS 290 (Ky. 1968).
24. — — Change of Attitude and Character.
Claim of defendant convicted of murder and sentenced to death that his sentence should be commuted to life imprisonment because his attitude and character have changed during his 16 years of confinement, that he has been a model prisoner and a religious convert, must fail, for even if these facts were proven they would afford no basis for relieving defendant from the punishment legally imposed for the crimes he has committed. McQueen v. Commonwealth, 948 S.W.2d 415, 1997 Ky. LEXIS 77 (Ky. 1997).
25. — Inadequate Appellate Counsel.
The rule cannot be used as a vehicle for relief from ineffective assistance of appellate counsel. Harper v. Commonwealth, 978 S.W.2d 311, 1998 Ky. LEXIS 121 (Ky. 1998), cert. denied, 526 U.S. 1056, 119 S. Ct. 1367, 143 L. Ed. 2d 527, 1999 U.S. LEXIS 2438, 67 U.S.L.W. 3613 (1999).
Defendant's challenge to the effective representation of postconviction counsel failed because ineffective assistance of appellate counsel claims were limited to counsel's performance on direct appeal; there was no counterpart for counsel's performance on RCr P. 11.42 motions or other requests for postconviction relief. Sanders v. Commonwealth, 339 S.W.3d 427, 2011 Ky. LEXIS 82 (Ky. 2011), cert. denied, Sanders v. Kentucky, — U.S. —, 132 S. Ct. 1792, 182 L. Ed. 2d 620, 2012 U.S. LEXIS 2343 (U.S. 2012).
Because the normal procedure was to hold defendant's motion for post-conviction relief under RCr P. 11.42 in abeyance pending the outcome of the direct appeal, it did not amount to ineffective assistance of appellate counsel to not hold the direct appeal in abeyance; thus, defendant's trial and appellate counsel were not ineffective. Harris v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 132 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2012 Ky. LEXIS 421 (Ky. May 16, 2012).
Appellee did not waive his ineffective assistance of appellate counsel claim on appeal of his RCr P. 11.42 motion, and the court of appeals did not err in considering appellee's ineffective assistance claim. Commonwealth v. Pollini, — S.W.3d —, 2014 Ky. LEXIS 169 (Ky. 2014).
26. — Sufficient.
27. — — Inadequate Counsel.
Where a motion under this section claimed that the counsel appointed for the accused refused to defend him unless he pleaded guilty since he was not being paid for his service, accused was entitled to a hearing on that allegation. Jones v. Commonwealth, 389 S.W.2d 927, 1965 Ky. LEXIS 401 (Ky. 1965).
Where a motion for post-conviction relief contained an allegation that the court-appointed counsel refused to prepare a defense for the defendant on the ground that he was not receiving compensation and thereby coerced the defendant into pleading guilty and the attorney submitted an affidavit to the contrary, the defendant was entitled to an evidentiary hearing on the motion. Hall v. Commonwealth, 429 S.W.2d 359, 1968 Ky. LEXIS 738 (Ky. 1968).
Where the defendant alleged that his appointed counsel did not confer with him until the day of his trial and then coerced him into pleading guilty, the defendant was entitled to a hearing on his motion to vacate judgment. McCarthy v. Commonwealth, 432 S.W.2d 50, 1968 Ky. LEXIS 321 (Ky. 1968).
The defendant was entitled to a hearing on his motion to vacate judgment where his allegations of denial of effective counsel were sufficiently specific and collectively were so substantial that if all were true they would entitle the defendant to relief from the judgment. Stevenson v. Commonwealth, 445 S.W.2d 708, 1969 Ky. LEXIS 178 (Ky. 1969).
Where the petitioner alleged inadequate counsel because he conferred with counsel only ten minutes before trial, and after he had just been released from a mental institution, he was entitled to an evidentiary hearing and to have counsel appointed to assist in his contention that his guilty plea was so unintelligent as to entitle him to disavow his admission in open court that he committed the offense. Miller v. Commonwealth, 458 S.W.2d 453, 1970 Ky. LEXIS 175 (Ky. 1970).
Court erred in denying motion to set aside judgment where hearing showed that counsel only conferred with defendant 15 minutes before trial and there was a potential conflict of interest in counsel's representation of a codefendant. Vaughan v. Commonwealth, 505 S.W.2d 768, 1974 Ky. LEXIS 799 (Ky. 1974).
Where a defendant's counsel failed to object to the Commonwealth's attorney's comment on the defendant's silence after arrest, the issue could not be raised under direct appeal but could be raised on a motion under this rule. Salisbury v. Commonwealth, 556 S.W.2d 922, 1977 Ky. App. LEXIS 825 (Ky. Ct. App. 1977).
Where closing argument of defendant's counsel contained several unequivocal admissions that defendant was guilty while at the same time trying to obtain mercy as a trial tactic, and defendant did not address his claims of ineffective counsel in a post-trial motion as required by this rule, but instead first presented the issue on direct appeal to the Kentucky Supreme Court, the failure of the Supreme Court to rule on the issue because of failure to file a motion under this rule did not preclude a finding that there was an exhaustion of state remedies and that federal habeas corpus relief for ineffective counsel was appropriate, since defendant should not be penalized for the Supreme Court's refusal to decide an issue squarely before it. Wiley v. Sowders, 647 F.2d 642, 1981 U.S. App. LEXIS 13929 (6th Cir. 1981), cert. denied, 454 U.S. 1091, 102 S. Ct. 656, 70 L. Ed. 2d 630, 1981 U.S. LEXIS 4769, 50 U.S.L.W. 3448 (1981).
It is ineffective assistance of counsel to fail, without a reasonable basis, to present a defense that would compel a dismissal of the charges. Ivey v. Commonwealth, 655 S.W.2d 506, 1983 Ky. App. LEXIS 345 (Ky. Ct. App. 1983).
Where trial court would have been compelled to dismiss charges if counsel had argued that defendant had complied with KRS 440.450, Art. III(1) by waiving extradition and requesting final disposition of the charges that formed the basis for the detainer, and that the commonwealth had failed to bring him to trial within 180 days thereafter, counsel's failure to properly raise such defense constituted ineffective assistance of counsel. Ivey v. Commonwealth, 655 S.W.2d 506, 1983 Ky. App. LEXIS 345 (Ky. Ct. App. 1983).
The remedy for one who has lost the right of appeal due to the lack of effective assistance of counsel must be sought in such a case from the court which has jurisdiction to hear the appeal, and if the request for the reinstatement of an appeal is finally denied by the appellate court with jurisdiction to h ear the appeal, the request cannot be litigated anew in the trial court pursuant to this rule. Commonwealth v. Wine, 694 S.W.2d 689, 1985 Ky. LEXIS 228 (Ky. 1985).
When ineffective assistance of counsel is raised via motion under this rule, the statutory attorney-client privilege is lost; only when all aspects of the relationship are explored can it be determined whether counsel was reasonably likely to render effective assistance. Harris v. Commonwealth, 688 S.W.2d 338, 1984 Ky. App. LEXIS 646 (Ky. Ct. App. 1984), cert. denied, 474 U.S. 842, 106 S. Ct. 127, 88 L. Ed. 2d 104, 1985 U.S. LEXIS 3544, 54 U.S.L.W. 3225 (1985).
The court did not abuse its discretion in overruling defendant's motion for a continuance in hearing under this rule to secure out-of-state witnesses and evidence which he alleged were material in proving his ineffective assistance of counsel claim; KRS 421.250 was not applicable since the alleged error was in a hearing under this rule to resolve defendant's ineffectiveness of counsel claim, not a prosecution. Gall v. Commonwealth, 702 S.W.2d 37, 1985 Ky. LEXIS 286 (Ky. 1985), cert. denied, Gall v. Kentucky, 478 U.S. 1010, 106 S. Ct. 3311, 92 L. Ed. 2d 724, 1986 U.S. LEXIS 2668 (1986).
Where the criminal defendant's claim that he was denied effective assistance of counsel due to his attorney's failure to appeal from a judgment of conviction, and the circuit court made no findings of fact relating to the claim of ineffective assistance of counsel, the Court of Appeals remanded the action to the trial court for findings of fact and conclusions of law as to the issue of ineffective assistance of appellant's counsel. Jones v. Commonwealth, 714 S.W.2d 490, 1986 Ky. App. LEXIS 1179 (Ky. Ct. App. 1986).
The evidence did not support the defendant's claim of ineffective assistance of counsel. Moore v. Commonwealth, 983 S.W.2d 479, 1998 Ky. LEXIS 144 (Ky. 1998), cert. denied, 528 U.S. 842, 120 S. Ct. 110, 145 L. Ed. 2d 93, 1999 U.S. LEXIS 5363, 68 U.S.L.W. 3225 (1999).
Where the defendant alleged that he received ineffective assistance of counsel due to his counsel's failure to file a suppression motion which would have been successful and would have resulted in the suppression of evidence arising from the search of his automobile, the trial court improperly denied the motion without an evidentiary hearing on the basis that the defendant was attempting to have the court consider the legality of the search and seizure of the evidence. Brewer v. Commonwealth, 2000 Ky. App. LEXIS 84 (Ky. Ct. App. 2000), review denied, 2002 Ky. LEXIS 64 (Ky. 2002).
Where defendant failed to show that he was prejudiced by alleged failures of counsel, the trial court did not err in denying defendant's motion to vacate or set aside his conviction. Carter v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 26 (Ky. Ct. App. 2003).
Order denying a juvenile's RCr 11.42 motion was vacated and his case was remanded for an evidentiary hearing on his ineffective assistance of counsel claims as, although counseled waiver of the juvenile's right to a transfer hearing might have been a legitimate trial strategy, the record did not conclusively prove or disprove whether the juvenile's waiver was counseled, and whether counsel rendered ineffective assistance in connection with his advice to waive the transfer hearing and plead guilty to two counts of second-degree arson; the juvenile had the burden of proof in the evidentiary hearing to show that he was not adequately represented. Humphrey v. Commonwealth, 153 S.W.3d 854, 2004 Ky. App. LEXIS 147 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 384 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 78 (Ky. 2005).
Since the record did not refute a prisoner's allegation that counsel affirmatively assured him he would not be deported as a result of pleading guilty, or refute the prisoner's claim that but for counsel's mistaken advice the prisoner would not have pled guilty, the prisoner was entitled to an evidentiary hearing on a postconviction relief claim regarding ineffective assistance of counsel. Padilla v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 98 (Ky. Ct. App. 2006), rev'd, 253 S.W.3d 482, 2008 Ky. LEXIS 3 (Ky. 2008).
In a RCr 11.42 proceeding, the prosecution's scientific evidence in defendant's murder trial could have been controverted, but defense counsel failed to consult any independent experts, a decision that could not be described as tactical. Therefore, defense counsel was ineffective during the guilt phase, entitling defendant to a new trial. Commonwealth v. Bussell, 226 S.W.3d 96, 2007 Ky. LEXIS 133 (Ky. 2007).
Though 19 mitigation witnesses testified during a RCr 11.42 evidentiary hearing, defense counsel had called no such witness after defendant's murder conviction and never sought his medical, school, employment, or jail records. He was thus ineffective during the penalty phase of the trial, and defendant's death sentence was vacated. Commonwealth v. Bussell, 226 S.W.3d 96, 2007 Ky. LEXIS 133 (Ky. 2007).
In most instances a direct appeal allegation of palpable error is fundamentally a different claim than a collateral attack allegation of ineffective assistance of counsel based on the alleged palpable error (the issue raised and rejected on direct appeal is almost always not a claim of ineffective assistance of counsel); instead, the palpable-error claim is a direct error, usually alleged to have been committed by the trial court (e.g., by admitting improper evidence). An ineffective-assistance claim is collateral to the direct error, as it is alleged against the trial attorney (e.g., for failing to object to the improper evidence) and is one step removed from those that are properly raised, even as palpable error, on direct appeal; while such an ineffective-assistance claim is certainly related to the direct error, it is not the same claim, and because it is not the same claim, the appellate resolution of an alleged direct error cannot serve as a procedural bar to a related claim of ineffective assistance of counsel. Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 169 (Ky. Apr. 23, 2009).
Where the collateral ineffective assistance of counsel claim is presented in the course of the direct appeal, the issue cannot be re-litigated in a collateral attack; this, however, is because the collateral issue of ineffectiveness itself, not just the related direct error, had already been raised and rejected. Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 169 (Ky. Apr. 23, 2009).
Under Martin v. Commonwealth,  207 S.W.3d 1, 2006 Ky. LEXIS 134 (Ky. 2006), a defendant can present his ineffective assistance of counsel claims in the RCr 11.42 context even though the underlying claim of error has been denied on direct appeal. The standards for evaluating potential palpable errors on direct appeal and claims of ineffective assistance of counsel are substantially different, with the palpable error standard being more stringent; this prevents a palpable error analysis from being dispositive of an ineffective assistance claim. Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 169 (Ky. Apr. 23, 2009).
Father and son who were represented by the same public defender's office but never advised by the trial judge of their right to conflict-free counsel under RCr P. 8.30 were entitled to post-conviction relief because an actual conflict of interest arose when the son's confession implicated the father who denied any involvement in an alleged robbery and assault of a store owner and when the son entered a guilty plea pursuant to a negotiated plea agreement in which the son agreed to testify against the father. Mitchell v. Commonwealth, 323 S.W.3d 755, 2010 Ky. App. LEXIS 56 (Ky. Ct. App. 2010).
Defendant was entitled to postconviction relief under Ky. RCr P. 11.42 because trial counsel was ineffective for failing to object to testimony by a probation and parole officer during the sentencing phase that the maximum possible sentence was 120 years in prison when, in fact, under KRS 532.110(1)(c) it was only 70 years. The prosecution used the erroneous information to ask the jury to give defendant a mid-range sentence of 60 years, which was what the jury finally recommended. Fegley v. Commonwealth, 337 S.W.3d 657, 2011 Ky. App. LEXIS 60 (Ky. Ct. App. 2011).
Inmate was entitled to relief because trial counsel's gross misadvice or nonadvice concerning parole eligibility may have amounted to ineffective assistance of counsel worthy of postconviction relief. All parties operated under the misapprehension that the inmate was not subject to violent offender status because the plea offer recommended probation and his sentence was probated, in violation of KRS 439.3401(3). Jacobi v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 83 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 314 (Ky. June 12, 2013).
Because defendant's original RCr P. 11.42 motion for a new trial clearly alleged that defendant received ineffective assistance of appellate counsel on direct appeal when appellate counsel failed to raise an alleged ex parte contact between the judge and the jury, a violation of RCr P. 9.74, the trial court erred in denying the motion. Pollini v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 246 (Ky. Ct. App. 2011), rev'd, — S.W.3d —, 2014 Ky. LEXIS 169 (Ky. 2014).
Defendant was entitled to reversal of his conviction, based on a guilty plea, for trafficking in marijuana under KRS 218A.1421 because the ineffective assistance of counsel in failing to advise him of the deportation consequences under 8 U.S.C.S. § 1227(a)(2)(b)(i) was prejudicial as defendant would have insisted on going to trial if properly informed. Padilla v. Commonwealth, 381 S.W.3d 322, 2012 Ky. App. LEXIS 193 (Ky. Ct. App. 2012).
Postconviction relief should have been granted because appellant received ineffective assistance of counsel based on advice to plead guilty to second-degree burglary under KRS 511.030 by determining, without any research, that the absence of an ownership or rental agreement negated any lawful status on the premises; this rendered the plea not knowingly and voluntarily entered into. There was no dispute that appellant legally resided at the location at issue, and a showing of a tenancy-at-will that was not terminated would have constituted a defense against the burglary charge. Farmer v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 221 (Ky. Ct. App. 2012).
Trial court did not err in denying defendant's motion to vacate a conviction for murder because counsel's actions regarding jury instructions were reasonable; in light of defendant's DNA being found under the victim's fingernails and defendant's telling of multiple versions of the crime, there was no way the verdict would have been different. Bratcher v. Commonwealth, 406 S.W.3d 865, 2012 Ky. App. LEXIS 230 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 439 (Ky. Sept. 18, 2013).
Defendant, a juvenile who was tried in the adult system, should have had an evidentiary hearing as to whether counsel rendered ineffective assistance by failing to convey a plea offer to him. Counsel contended that he did convey the offer to defendant's parents, but they asserted he did not. McGorman v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 243 (Ky. Ct. App. 2012).
Counsel was ineffective because it was not reasonable trial strategy to allow a juvenile to be interviewed by the police and confess to murder when counsel had not had the juvenile evaluated by a mental health professional nor spoken to a prosecutor about the effect of the statement. McGorman v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 243 (Ky. Ct. App. 2012).
When it was found, under RCr P. 11.42, that defendant received ineffective assistance at a juvenile transfer hearing, defendant could not receive a new transfer hearing because, while defendant was presumptively prejudiced by counsel's abdication of responsibility to defendant at a critical stage of the proceedings, (1) a juvenile court adjudication would not benefit defendant due to defendant's advanced age, and (2) de novo review of the propriety of transfer was foreclosed under the law of the case doctrine, as the Kentucky Supreme Court decided the issue on direct appeal. Commonwealth v. Robertson, — S.W.3d —, 2013 Ky. App. LEXIS 66 (Ky. Ct. App. 2013).
28. — — Lack of Counsel.
Since 1963 decision of the United States Supreme Court, adequate counsel has become a necessary ingredient of state criminal trials in felony cases and it was error to deny, without a hearing and appointment of counsel if defendant was unable to employ counsel, motion under this rule to vacate 1936 conviction as habitual criminal on ground defendant was not represented by or had the advice of counsel when he pleaded guilty to storehouse breaking which resulted in his being sentenced to life imprisonment as an habitual criminal. Moore v. Commonwealth, 380 S.W.2d 76, 1964 Ky. LEXIS 268 (Ky. 1964).
Where court records contained nothing other than formal recitations of representation by unnamed counsel, allegations in motion that defendants had been denied counsel throughout the proceedings, resulting in his conviction, entitled him to a hearing on the question. Moore v. Commonwealth, 394 S.W.2d 931, 1965 Ky. LEXIS 232 (Ky. 1965).
Where movant alleged that he was deprived of the assistance of counsel at the time he entered a plea of guilty, he was entitled to a hearing on the motion under this rule. Hall v. Commonwealth, 403 S.W.2d 288, 1966 Ky. LEXIS 338 (Ky. 1966).
When an indigent defendant is unconstitutionally deprived of his statutory right of appeal because of lack of assistance of counsel, the defendant is entitled to a belated appeal upon the filing of a motion to vacate judgment under this rule. Blankenship v. Commonwealth, 554 S.W.2d 898, 1977 Ky. App. LEXIS 782 (Ky. Ct. App. 1977).
29. — — Insanity.
In the absence of a hearing on a defendant's mental capacity to plead or defend himself after adjudication of insanity, upon a showing in a subsequent proceeding under this rule that at the time he entered the plea or was tried he did not have sufficient mental competence to defend himself, it would be incumbent on the court to set the conviction aside. Commonwealth v. Strickland, 375 S.W.2d 701, 1964 Ky. LEXIS 430 (Ky. 1964).
Where defendant's motion under this rule stated that at the time alleged crimes were committed and at the time of trial when defendant pleaded guilty he was insane and that his counsel was aware of it, he is entitled to hearing on said motion. Barnes v. Commonwealth, 397 S.W.2d 44, 1965 Ky. LEXIS 54 (Ky. 1965).
Where there was evidence to create a sufficient doubt as to defendant's mental responsibility for killing his wife, there was a question of whether defendant had lacked the capacity to stand trial and a collateral attack could be made on his conviction based upon mental incompetency at the time of the tria l by motion for hearing to vacate the sentence on proof of his mental incompetency at the time the alleged offense was committed. Noble v. Black, 539 F.2d 586, 1976 U.S. App. LEXIS 7877 (6th Cir. 1976), cert. denied, 429 U.S. 1105, 97 S. Ct. 1136, 51 L. Ed. 2d 557, 1977 U.S. LEXIS 817 (1977).
30. — — Involuntary Guilty Plea.
Allegations of motion was sufficient to require hearing on question of whether guilty plea was given voluntarily and free of duress. Lewis v. Commonwealth, 411 S.W.2d 321, 1967 Ky. LEXIS 461 (Ky. 1967).
Where there was some indicia in the record that accused understood the voluntariness of his guilty plea, that he had previous exposure to legal procedures and that inferences could be drawn from acceptance of prosecution's offer of probation in lieu of unknown verdict and sentence which could result from second jury trial, accused could be found to have knowingly, intelligently and voluntarily entered a guilty plea, so that court below did not erroneously deny accused's motion under this rule. Lynch v. Commonwealth, 610 S.W.2d 902, 1980 Ky. App. LEXIS 404 (Ky. Ct. App. 1980).
Trial court did not err by accepting defendant's guilty plea to trafficking in marijuana without first advising him of the possible deportation consequences of his plea; accordingly, defendant's claim that his plea was not knowingly, intelligently, and voluntarily entered was without merit. However, the trial court should have made factual findings with regard to the reasonableness of defense counsel's conduct as to advising defendant of the possible deportation consequences of his guilty plea, therefore, the matter was remanded, with instructions to the court to make the required factual findings as to the sufficiency of defense counsel. Fuartado v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 297 (Ky. Ct. App. 2003), rev'd, 170 S.W.3d 384, 2005 Ky. LEXIS 232 (Ky. 2005).
Where defendant offered a memorandum which supported his contention that the statute of limitations under RCr 11.42(10) should have been tolled due to his alleged mental incompetency at the time of his guilty plea, making said plea not knowing and voluntary, he was entitled to an evidentiary hearing. Stacey v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 150 (Ky. Ct. App. 2004), rev'd, 177 S.W.3d 813, 2005 Ky. LEXIS 363 (Ky. 2006).
31. — — Discovery Violations.
In a RCr 11.42 proceeding, while not all of the nine police reports withheld by the prosecutor were exculpatory or were otherwise required to be disclosed under Brady,  the cumulative effect of the information in those reports established a reasonable probability that had the information been disclosed, the outcome of defendant's trial would have been different. Therefore, he was entitled to a new trial. Commonwealth v. Bussell, 226 S.W.3d 96, 2007 Ky. LEXIS 133 (Ky. 2007).
32. — — Jury Misconduct.
Although contrary to the language in RCr 10.04, a trial court properly considered testimony from a juror from defendant's rape trial that established juror misconduct during the jury's deliberations; the jury's use of a dictionary during deliberations to determine the definition of rape was the type of overt act of misconduct that was properly considered by the trial court in ruling on defendant's RCr 11.42 motion; defendant was clearly prejudiced by that action because the dictionary definition did not require penetration, while Kentucky's rape statutes do. Commonwealth v. Wood, 230 S.W.3d 331, 2007 Ky. App. LEXIS 185 (Ky. Ct. App. 2007).
33. — Waiver of Transfer Hearing.
Order denying a juvenile's RCr 11.42 motion was vacated and his case was remanded for an evidentiary hearing as to whether his waiver of his right to a preliminary hearing under KRS 640.010 was voluntarily, knowingly, and intelligently made, as the waiver of rights form signed by the juvenile and his counsel did not, standing alone, prove that the waiver was valid since the form did not advise the juvenile of the consequences of waiving a KRS 640.010 hearing, nor did it address the additional considerations set forth in KRS 640.010(2)(b); the infirm waiver was not cured by the juvenile's colloquy with the district court before the transfer of his case to the circuit court. Humphrey v. Commonwealth, 153 S.W.3d 854, 2004 Ky. App. LEXIS 147 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 384 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 78 (Ky. 2005).
34. — Prejudicial Evidence.
In view of unusual circumstances and distinct possibility that verdicts might have been less severe, if prejudicial evidence had been properly excluded, reviewing court would suggest that trial court reconsider motions to suspend execution of sentences and place defendant on probation. Jordan v. Commonwealth, 371 S.W.2d 632, 1963 Ky. LEXIS 106 (Ky. 1963).
35. — Publicity.
Claim that movant was denied a fair trial because of the publicity given his apprehension by news media required a hearing on his motion under this rule. Baldwin v. Commonwealth, 406 S.W.2d 860, 1966 Ky. LEXIS 233 (Ky. 1966).
36. — Constitutional Defects.
Where a juvenile court judge, upon entering an order transferring jurisdiction over a defendant to circuit court for trial as an adult, fails to enter findings that such transfer is in the “best interests” of the child and of the public, as required by KRS 208.170, the question of deprivation of due process should be raised on appeal pursuant to KRS 208.380 or brought to the attention of the judge, or, in special circumstances such as counsel not knowing the nature of the constitutional violation before the time to appeal has expired, a collateral attack by this rule, in spite of a failure to appeal. Crick v. Smith, 650 F.2d 860, 1981 U.S. App. LEXIS 12358 (6th Cir. 1981), cert. denied, 455 U.S. 922, 102 S. Ct. 1281, 71 L. Ed. 2d 464, 1982 U.S. LEXIS 703, 50 U.S.L.W. 3591 (1982).
Where defendant did not seek to review a prior judgment revoking his probation, but rather averred that the judgment was void for constitutional defects, his proper recourse was a motion under this rule rather than a direct appeal. Lynch v. Commonwealth, 610 S.W.2d 902, 1980 Ky. App. LEXIS 404 (Ky. Ct. App. 1980).
Defendant's RCr P. 11.42 motion was reversed and remanded to the circuit court where the appellate court could not find that defendant suffered no prejudice as the fairness of his trial and the possibility of racism being injected into the jury selection process threatened the integrity of the system; Batson could not be removed from post-conviction review, and defendant sufficiently alleged constitutional grounds for collateral attack of his judgment and sentence, as Batson went to the heart of whether he received a fair trial. Cobb v. Commonwealth, — S.W.3d —, 2010 Ky. App. LEXIS 80 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 512 (Ky. June 8, 2011), cert. denied, Kentucky v. Cobb, — U.S. —, 132 S. Ct. 518, 181 L. Ed. 2d 350, 2011 U.S. LEXIS 7747 (U.S. 2011).
37. — Insufficient.
Where defendant discussed appeal with his attorneys, was informed that his parents were willing to cover the cost, and subsequently informed his attorneys he did not desire to appeal, whether or not the trial court informed him of his right to appeal in forma pauperis was immaterial and insufficient grounds under this motion. Bartley v. Kentucky, 462 F.2d 610, 1972 U.S. App. LEXIS 8863 (6th Cir. 1972), cert. denied, 409 U.S. 1062, 93 S. Ct. 570, 34 L. Ed. 2d 515, 1972 U.S. LEXIS 330 (1972).
Although trial counsel failed to object to an obviously and positively erroneous penalty phase instruction defining “aggravating circumstances” to mean “factors to show death is the appropriate sentence.” (the vice of this proposition lies in its implication that where aggravating circumstances are found, death is the only appropriate penalty) via additional instruction by the court the jury was well aware of its option not to impose the death penalty, even if it found aggravating circumstances to exist. Skaggs v. Commonwealth, 803 S.W.2d 573, 1990 Ky. LEXIS 113 (Ky. 1990), cert. denied, Skaggs v. Kentucky, 502 U.S. 844, 112 S. Ct. 140, 116 L. Ed. 2d 106, 1991 U.S. LEXIS 5583, 60 U.S.L.W. 3260 (1991).
Where defendant was indicted by a grand jury in July 1992, pled guilty to the charges, and where it was later determined that the grand and petit juries selected between March 1988 and July 1992 were improperly empaneled, defendant's post conviction relief motion asserting inadequate counsel, in that his counsel failed to discover or advise him of the fact that the jury that indicted him was improperly constituted, failed since defendant did not show that counsel's performance was deficient or that there was a prejudice resulting from the deficient performance. Pierce v. Commonwealth, 902 S.W.2d 837, 1995 Ky. App. LEXIS 50 (Ky. Ct. App. 1995).
Because there was no indication that defendant was prejudiced by trial counsel's failure to cross-examine the victim about any supposed permission to enter her home, the trial court properly denied his RCr 11.42 motion alleging the ineffective assistance of counsel. Furthermore, even if defendant was permitted to enter the victim's home, that permission certainly was revoked when he proceeded to steal from her, thereby making his continued presence in the home unlawful. Commonwealth v. Harris, 250 S.W.3d 637, 2008 Ky. LEXIS 96 (Ky. 2008).
Regarding appellant's motion under RCr P. 11.42, the record supported the trial court's conclusions that the jury knew of the victim's reputation for violence and the jury considered such when the jury rendered its verdict; thus, the finding that additional character evidence would not have likely changed the verdict was not clearly erroneous under CR 52.01. Saylor v. Commonwealth, 357 S.W.3d 567, 2012 Ky. App. LEXIS 2 (Ky. Ct. App. 2012).
38. — — Appealable Issues.
Where the defendant claimed that a juror in his trial heard him testify at the trial of another person implicated in the same crime and that he was denied a continuance to obtain a witness, the issues were such as should have be en raised on appeal and not of such character as to render the judgment utterly void. Cole v. Commonwealth, 441 S.W.2d 160, 1969 Ky. LEXIS 306 (Ky. 1969).
In considering a motion Court of Appeals will not retry issues that have been before it on direct appeal nor will it permit a convicted defendant to employ this rule as a means of trying or retrying issues which could and should have been raised in the original proceedings when the competency and effectiveness of his own counsel are not in good faith questioned and where the grounds of his motion are matters which must have been known to him at the time of trial. Bronston v. Commonwealth, 481 S.W.2d 666, 1972 Ky. LEXIS 263 (Ky. 1972).
Failure of trial court to make specific finding as to defendant's competence at the time of trial does not constitute reversible error where there was no specific request by defendant for a finding on that issue. Blankenship v. Commonwealth, 554 S.W.2d 898, 1977 Ky. App. LEXIS 782 (Ky. Ct. App. 1977).
Where appellant attacked his conviction as a persistent felony offender on direct appeal, and court rejected appellant's arguments and affirmed the conviction, motion to vacate was not the proper procedure for reconsideration of an issue already finally decided by the court and the court would not again consider the merits of the persistent felony offender conviction. Eggerson v. Commonwealth, 656 S.W.2d 744, 1983 Ky. App. LEXIS 356 (Ky. Ct. App. 1983).
The proper place for an attack on a persistent felony offender conviction is upon direct appeal and not on motion to vacate judgment. Eggerson v. Commonwealth, 656 S.W.2d 744, 1983 Ky. App. LEXIS 356 (Ky. Ct. App. 1983).
Trial court did not err in denying defendant's RCr 11.42 motion because defendant could not raise the issues that his counsel was ineffective for failing to preserve his speedy trial claim for appellate review and that he was denied his rights to a fair trial when the claims were rejected by the Kentucky Supreme Court on direct appeal. Harris v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 71 (Ky. Ct. App. 2009).
In a drug case, ineffectiveness of counsel was not shown because, even though the merits of an imperfect hearing under Faretta v. California, 422 U.S. 806, 95 S. Ct. 2525, 45 L. Ed. 2d 562, 1975 U.S. LEXIS 83 (1975), were debatable, the issue was attributable to the trial court; this rule was a vehicle for addressing ineffective assistance of counsel, and not for issues that should have been raised in a direct appeal. Stanfill v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 108 (Ky. Ct. App. 2016).
39. — — Denial of Appeal.
Where an appeal was denied because of improper procedure on behalf of the defendant but there was no showing of any discrimination against the defendant in his opportunity to exercise his right to a direct appeal, there was no ground for post-conviction relief. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
Where the evidence showed the defendant's appointed counsel gave him a full, fair explanation of his right to appeal and an opportunity to do so, the 19-year-old, semi-literate defendant was not denied his right to appeal merely because the attorney told him that in his opinion he had no grounds to do so. Vice v. Commonwealth, 459 S.W.2d 613, 1970 Ky. LEXIS 146 (Ky. 1970).
Where the defendant files a motion under this rule to vacate a judgment in which motion it is claimed that his lawyer's failure to take an appeal deprived him unconstitutionally of his right to appeal, he is not entitled to relief where there is sufficient evidence that the defendant knew of his right to appeal, had counsel of his own choice, and chose to waive the right of appeal. Trowel v. Commonwealth, 473 S.W.2d 134, 1971 Ky. LEXIS 149 (Ky. 1971).
40. — — Waiver of Appeal.
Where the defendant knew he had the right to a direct appeal after his conviction, even though his attorney advised against it, he did intelligently, understandingly, and competently waive his right to a direct appeal when he failed to appeal. Brown v. Commonwealth, 465 S.W.2d 270, 1971 Ky. LEXIS 448 (Ky. 1971).
41. — — Failure to Appeal.
When an attorney who is totally familiar with a case, its issues and procedures, either by representing the defendant at trial level or by competent research of the record thereafter, determines that the appeal is futile, an appellate court will not condemn the failure to appeal or the withdrawal of an appeal merely because the defendant received a maximum sentence. Lomax v. Commonwealth, 581 S.W.2d 27, 1979 Ky. App. LEXIS 404 (Ky. Ct. App. 1979).
42. — — Change of Venue.
Where, at the time of trial, the defendant made a motion for a change of venue because of prejudicial publicity and the motion was overruled, the same printed material did not constitute a basis for an evidentiary hearing on a motion to vacate judgment since the same matter had previously been ruled on and all the forms of a fair trial were followed. Wolfe v. Commonwealth, 431 S.W.2d 859, 1968 Ky. LEXIS 377 (Ky. 1968).
Where the defendant by not filing the required affidavits failed to prosecute his petition for a change of venue and failed to raise the question on the original appeal, the omissions constituted a waiver of any claimed right to a change of venue and precluded any post-conviction review or relief. Yager v. Commonwealth, 436 S.W.2d 527, 1968 Ky. LEXIS 185 (Ky. 1968), cert. denied, 395 U.S. 939, 89 S. Ct. 2006, 23 L. Ed. 2d 454, 1969 U.S. LEXIS 1485 (1969).
Although this rule authorizes the prisoner to petition for post-conviction relief at any time, the requirement to raise the issue of change of venue in due season should at least apply to the extent of the proof necessary to sustain the petition. McKinney v. Commonwealth, 445 S.W.2d 874, 1969 Ky. LEXIS 190 (Ky. 1969).
43. — — Clerical Misprision.
Reversal of order of Circuit Court denying motion under this rule to vacate felony conviction under indictment No. 5977 was properly denied where trial court had sentenced defendant to imprisonment for five years under indictment No. 5976 and to imprisonment for one year under indictment No. 5977, but order of sentence, due to clerical misprision, read “At the termination of No. 5976 he will begin his sentence of one (1) year on No. 5976.” Koonze v. Commonwealth, 378 S.W.2d 804, 1964 Ky. LEXIS 210 (Ky. 1964).
44. — — Adequacy of Counsel.
Where appellant failed to show that counsel was appointed by court and his principal complaint was based on the fact that his counsel failed to follow his suggestions in the trial of the case, there was no denial of due process and the appellant was estopped to complain. King v. Commonwealth, 387 S.W.2d 582, 1965 Ky. LEXIS 471 (Ky. 1965).
General allegation of incompetent representation is insufficient to justify a hearing on motion under this rule because before directing a hearing the trial court is entitled to know exactly in what respect the prisoner claims counsel failed to give him effective assistance so that it can be determined from the face of the motion whether the facts intended to be proved amount to a constitutional violation. Ringo v. Commonwealth, 391 S.W.2d 392, 1965 Ky. LEXIS 311 (Ky. 1965).
A motion to vacate a judgment which recited that counsel was appointed for the accused just five minutes before the trial, and so did not have adequate time to prepare a defense, but did not allege a motion for continuance or a request for further time in which to prepare, was insufficient to authorize the setting aside of the conviction on the ground of ineffective assistance of counsel. Hargrove v. Commonwealth, 396 S.W.2d 75, 1965 Ky. LEXIS 103 (Ky. 1965).
Motion under this rule claiming that a counsel appointed for the accused was ineffective must specifically state exactly in what respects the prisoner claims the counsel failed to give him effective assistance. Benoit v. Commonwealth, 402 S.W.2d 706, 1966 Ky. LEXIS 378 (Ky. 1966), cert. denied, 385 U.S. 870, 87 S. Ct. 138, 17 L. Ed. 2d 97, 1966 U.S. LEXIS 930 (1966).
The setting aside of a conviction on ground that accused did not have effective assistance of counsel where he pleaded guilty on advice of counsel is authorized only where that fact is established by convincing evidence. Commonwealth v. Campbell, 415 S.W.2d 614, 1967 Ky. LEXIS 327 (Ky. 1967).
Where the defendant pleaded guilty to a criminal charge and then made a motion to vacate the judgment of conviction on the question of adequacy of counsel at his trial, the motion was overruled without a hearing because there was no true issue not answered in the trial record. Johnson v. Commonwealth, 427 S.W.2d 246, 1968 Ky. LEXIS 675 (Ky. 1968).
A motion to vacate a judgment of conviction on grounds of the denial of effective assistance of counsel stating that the court-appointed attorney did not attach the indictment, the instructions and the ultimate convictions on the ground that the breaking and entering and the attempt to open a safe were parts of one and the same act and could not legally be split into two offenses should be denied. Penn v. Commonwealth, 427 S.W.2d 808, 1968 Ky. LEXIS 692 (Ky. 1968).
Where the defendant alleged that his representation by counsel at his original trial was inadequate, the record compiled in the proceedings showed a lack of substantiation of the charge of ineffective counsel. Thomas v. Commonwealth, 437 S.W.2d 512, 1968 Ky. LEXIS 163 (Ky. 1968), cert. denied, Thomas v. Kentucky, 397 U.S. 956, 90 S. Ct. 949, 25 L. Ed. 2d 142, 1970 U.S. LEXIS 2920 (1969).
Where the defendant claimed that his counsel was ineffective for not advising the defendant that his indictment for forgery was void, there was no basis for post-conviction relief because the indictment was determined to be sufficient. Whitworth v. Commonwealth, 437 S.W.2d 731, 1969 Ky. LEXIS 448 (Ky. 1969).
Where it appeared from the face of the defendant's motion to vacate a judgment that the coercion into pleading guilty consisted of an expectation, induced by pressure from the sheriff and county jailer, that he would receive a probated sentence, and that the inefficacy of counsel consisted of his attorney's failure to withdraw the plea of guilty when it appeared that the sentence would not be probated, the motion did not state grounds sufficient to require a hearing. McFalls v. Commonwealth, 439 S.W.2d 78, 1969 Ky. LEXIS 362 (Ky. 1969).
Where the circumstances of representation of the defendant by his employed counsel on the trial level were not such as to shock the conscience of the court or render the proceedings a farce and a mockery of justice, the ground urged concerning lack of adequate representation by counsel was without merit. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
Where the defendant claimed that his wife would or did testify that she gave his attorney $400 for a guarantee that the petitioner receive probation, such conduct of the defendant's counsel, occurring after conviction, was not a ground for post-conviction relief. Clements v. Commonwealth, 441 S.W.2d 158, 1969 Ky. LEXIS 305 (Ky. 1969).
Where the petitioner claimed that the legal aid he received on his trial was ineffectual and that his appointed attorneys refused to consult with him prior to trial or make adequate preparation, but there was sufficient substantive evidence to support the finding of the trial court that the charge was unfounded, the finding was not disturbed. Cole v. Commonwealth, 441 S.W.2d 160, 1969 Ky. LEXIS 306 (Ky. 1969).
A claim that the indictment was defective and the defect should have been relied upon as a defense was insufficient to support the allegation of denial of effective assistance of counsel since the error could have been corrected or another indictment returned. McKinney v. Commonwealth, 445 S.W.2d 874, 1969 Ky. LEXIS 190 (Ky. 1969).
Where the appellant's testimony fell far short of the allegations of the complaint and the record utterly destroyed his contention that he was not adequately represented by counsel, the appellant's grounds for setting aside his judgment of conviction were insufficient. Jordan v. Commonwealth, 445 S.W.2d 878, 1969 Ky. LEXIS 191 (Ky. 1969).
There was no error in overruling the motion to vacate without an evidentiary hearing where the record affirmatively disclosed that the asserted failure of counsel to perfect an appeal was leveled against counsel which the defendant had personally employed. Howard v. Commonwealth, 446 S.W.2d 293, 1969 Ky. LEXIS 118 (Ky. 1969).
Examination of the records of the defendant's trial and appeal refuted the defendant's allegation of ineffective assistance of court-appointed counsel. Page v. Commonwealth, 446 S.W.2d 552, 1969 Ky. LEXIS 120 (Ky. 1969).
Where the defendant pleaded guilty and on appeal made no suggestion that any defense existed, his allegation that appointed counsel was inadequate for having failed to prepare a defense was without merit. Brooks v. Commonwealth, 447 S.W.2d 614, 1969 Ky. LEXIS 92 (Ky. 1969).
Where the defendant appeared with able counsel one week before his case was assigned for trial and accepted a five-year sentence on condition that the habitual criminal charge be dismissed, the record contradicted his allegation that he was denied effective assistance of counsel. Hack v. Commonwealth, 449 S.W.2d 762, 1970 Ky. LEXIS 475 (Ky. 1970).
Where the defendant's appointed counsel was present at the examining trial and conferred with the defendant during most of a day's delay preceding his trial, the defendant's allegation that his counsel did not prepare or confer with him was not sufficient for post-conviction relief. McCarthy v. Commonwealth, 450 S.W.2d 534, 1970 Ky. LEXIS 458 (Ky. 1970).
Where the ground of ineffective counsel was not set forth in the motion for post-conviction relief, it could not be raised for the first time on appeal. Angelo v. Commonwealth, 451 S.W.2d 646, 1970 Ky. LEXIS 410 (Ky. 1970).
The defendant's undetailed allegations of “ineffective assistance of counsel” and that he was “coerced by his own counsel” to plead guilty were not sufficient to entitle him to a hearing on his motion for post-conviction relief. Evans v. Commonwealth, 453 S.W.2d 601, 1970 Ky. LEXIS 328 (Ky. 1970).
An allegation that the appointed counsel afforded the defendant inadequate representation at his original trial standing alone will not suffice to grant post-conviction relief. Mullins v. Commonwealth, 454 S.W.2d 689, 1970 Ky. LEXIS 284 (Ky. 1970).
Where it appeared from the record that the appellant's attorneys adequately represented him, his allegation of inadequate counsel had no basis in fact and was dismissed. Mullins v. Commonwealth, 454 S.W.2d 689, 1970 Ky. LEXIS 284 (Ky. 1970).
Where the defendant pleaded guilty after the trial began, his charge s of ineffective and inadequate counsel and that the large number of witnesses present at the trial would have established the defendant's innocence were not allegations upon which the motion for post-conviction relief could be sustained. Messer v. Commonwealth, 454 S.W.2d 694, 1970 Ky. LEXIS 285 (Ky. 1970).
Where the judgment showed that the defendant was represented by counsel, it must be presumed that his counsel understood the judgment and had a timely opportunity to appeal if it was not correct. Cinnamon v. Commonwealth, 455 S.W.2d 583, 1970 Ky. LEXIS 268 (Ky. 1970), cert. denied, 401 U.S. 941, 91 S. Ct. 942, 28 L. Ed. 2d 221, 1971 U.S. LEXIS 2975 (1971).
For counsel to influence a guilty defendant to plead guilty to obtain a lighter sentence than a jury might impose is a proper alternative. Harris v. Commonwealth, 456 S.W.2d 690, 1970 Ky. LEXIS 230 (Ky. 1970).
When the record shows that counsel has been appointed sufficiently far in advance of the time for trial and a plea of guilty is ultimately entered, a bare allegation that the attorney did not adequately prepare a defense is insufficient. Harris v. Commonwealth, 456 S.W.2d 690, 1970 Ky. LEXIS 230 (Ky. 1970).
An allegation of ineffective assistance of counsel does not state grounds for relief unless the petition alleges sufficient facts to show that the representation of counsel was inadequate. Thomas v. Commonwealth, 459 S.W.2d 72, 1970 Ky. LEXIS 105 (Ky. 1970).
Where the testimony of the defendant and the attorney concerned established that the defendant had diligent representation with which he was satisfied, his allegation of inadequate counsel at the time of his guilty plea was not sustained. Renfrow v. Commonwealth, 459 S.W.2d 93, 1970 Ky. LEXIS 114 (Ky. 1970).
The petitioner's allegations that he lacked adequate and effective assistance of counsel, that he was induced to enter a plea of guilty by trickery, and that he was denied compulsory process for witnesses were insufficient because the petition did not allege any facts upon which his conclusions were based. Bruner v. Commonwealth, 459 S.W.2d 138, 1970 Ky. LEXIS 118 (Ky. 1970).
The defendant was chargeable with error of judgment on the part of his retained counsel unless it appeared that the efforts of his retained counsel at the trial level were such as to shock the conscience of the court or to render the proceedings a farce and a mockery of justice. Brooks v. Commonwealth, 461 S.W.2d 547, 1970 Ky. LEXIS 636 (Ky. 1970).
Conclusory allegations that the defendant was not effectively represented by counsel are not grounds to vacate the judgment unless stated in terms to alert the court of the ineffectiveness of counsel. Bartley v. Commonwealth, 463 S.W.2d 321, 1971 Ky. LEXIS 582 (Ky. 1971).
Failure of paid counsel to perfect an appeal does not constitute a ground to vacate the judgment under Kentucky law. Bartley v. Commonwealth, 463 S.W.2d 321, 1971 Ky. LEXIS 582 (Ky. 1971).
The trial judge is vested with a broad discretion in the selection and appointment of counsel for indigent defendants. Stinnett v. Commonwealth, 468 S.W.2d 784, 1971 Ky. LEXIS 344 (Ky. 1971), cert. denied, Stinnett v. Kentucky, 404 U.S. 994, 92 S. Ct. 541, 30 L. Ed. 2d 546, 1971 U.S. LEXIS 286 (1971).
Where the defendant admitted to his appointed counsel that he committed the crime he was charged with, the defendant's claims that his counsel was ineffective because he advised him to waive the examining trial and did not advise him to plead not guilty, along with numerous like charges, did not entitle him to post-conviction relief. Stinnett v. Commonwealth, 468 S.W.2d 784, 1971 Ky. LEXIS 344 (Ky. 1971), cert. denied, Stinnett v. Kentucky, 404 U.S. 994, 92 S. Ct. 541, 30 L. Ed. 2d 546, 1971 U.S. LEXIS 286 (1971).
Where the judge kept a list of the 15 attorneys most recently admitted to practice in the county from which he made all appointments to defend indigent defendants, the trial judge did not abuse his discretion in using this method of selection. Stinnett v. Commonwealth, 468 S.W.2d 784, 1971 Ky. LEXIS 344 (Ky. 1971), cert. denied, Stinnett v. Kentucky, 404 U.S. 994, 92 S. Ct. 541, 30 L. Ed. 2d 546, 1971 U.S. LEXIS 286 (1971).
A judgment will not be vacated under this rule for inadequate representation by counsel merely because the defendants' counsel did not make specific objections to certain instructions and did not file a motion and grounds for a new trial. Parrish v. Commonwealth, 472 S.W.2d 69, 1971 Ky. LEXIS 176 (Ky. 1971).
Where trial counsel, appointed about a week before trial, stated that he had adequate consultation with his clients, relief will not be granted under this rule for inadequate representation of counsel. Parrish v. Commonwealth, 472 S.W.2d 69, 1971 Ky. LEXIS 176 (Ky. 1971).
Where the record does not support the defendant's allegation of inadequate assistance of counsel, he is not entitled to relief under this rule. Wooten v. Commonwealth, 473 S.W.2d 116, 1971 Ky. LEXIS 140 (Ky. 1971).
Where record showed that the court heard statements in mitigation of punishment and recommendation for probation by defendant's attorney, the alleged absence of counsel at the time of pronouncing sentence did not render the sentence unconstitutional so as to vacate the conviction. Glass v. Commonwealth, 474 S.W.2d 400, 1971 Ky. LEXIS 117 (Ky. 1971).
Where counsel was appointed at arraignment and defendant voluntarily pleaded guilty, defendant was adequately represented and the allegations in his motion were insufficient to justify a hearing. Stanfield v. Commonwealth, 487 S.W.2d 949, 1972 Ky. LEXIS 100 (Ky. 1972).
Where petition to vacate judgment does not state grounds upon which relief can be granted and the record controverts petitioner's allegations of inadequate representation by counsel, dismissal of petition without evidentiary hearing was proper. Lay v. Commonwealth, 506 S.W.2d 507, 1974 Ky. LEXIS 752 (Ky. 1974).
The assertion that the ultimate acquittal of a codefendant on his appeal is grounds for vacating a judgment for ineffective assistance of counsel is without merit. Lomax v. Commonwealth, 581 S.W.2d 27, 1979 Ky. App. LEXIS 404 (Ky. Ct. App. 1979).
Voluntary abandonment, on the advice of an attorney about whom the defendant had never complained prior to the reversal of his codefendant's conviction, would not, per se, indicate ineffective assistance of counsel. Lomax v. Commonwealth, 581 S.W.2d 27, 1979 Ky. App. LEXIS 404 (Ky. Ct. App. 1979).
Where a habeas corpus petitioner alleged that his constitutional rights had been violated in that due to the ineffective assistance of counsel in filing the record late he had been denied direct appellate review of his murder conviction, but the evidence showed that in an intervening appeal to the Supreme Court from the denial of the petitioner's motion for post-conviction relief under this rule, the Supreme Court reviewed the entire record and concluded that the petitioner's claimed errors were without merit, the federal district court properly dismissed the habeas corpus petition as the Supreme Court's ruling on the petitioner's motion under this rule granted him an adequate substitute for direct appellate review. Hollin v. Sowders, 710 F.2d 264, 1983 U.S. App. LEXIS 26394 (6th Cir. 1983), cert. denied, 465 U.S. 1032, 104 S. Ct. 1300, 79 L. Ed. 2d 699, 1984 U.S. LEXIS 1187, 52 U.S.L.W. 3611 (1984).
Where, on appeal, counsel argued that the authorities improperly delayed bringing defendant to trial, thus depriving him of an opportunity to be treated in the criminal proceedings as a juvenile, instead of arguing that the circuit court was without jurisdiction until a juvenile hearing had been held and a proper waiver order entered, the handling of this issue could not be characterized as ineffective assistance of counsel because a circuit court does have jurisdiction over the subject matter and because a fair reading of the record suggested that had a waiver hearing been held, waiver would have been granted. Ivey v. Commonwealth, 655 S.W.2d 506, 1983 Ky. App. LEXIS 345 (Ky. Ct. App. 1983).
Statements made by defendant's attorney during closing argument to the effect that defendant had committed some of the offenses charged did not amount to pleading defendant guilty without his consent so as to constitute ineffective assistance of counsel. Ivey v. Commonwealth, 655 S.W.2d 506, 1983 Ky. App. LEXIS 345 (Ky. Ct. App. 1983).
Where defense counsel did not make an opening statement, did not cross-examine the prosecuting witness, and did not present any evidence-in-chief, but counsel's activities at trial were closely and conscientiously monitored by the judge and the record substantiated that counsel's handling of the witnesses and closing argument followed a pattern that was reasonably calculated to be in the best interests of defendant, defendant was not denied effective assistance of counsel. Ivey v. Commonwealth, 655 S.W.2d 506, 1983 Ky. App. LEXIS 345 (Ky. Ct. App. 1983).
The validity of defendant's claim that his counsel in a persistent felony offender proceeding was incompetent in stipulating to the validity of defendant's earlier conviction belonged in a collateral attack on the persistent felony offender proceedings and not in proceedings on motion to vacate, set aside or correct a sentence under this rule. Commonwealth v. Stamps, 672 S.W.2d 336, 1984 Ky. LEXIS 257 (Ky. 1984).
The trial court did not abuse its discretion in denying funds for appointment of the plethora of expert witnesses that defendant requested in an effort to prove his ineffective assistance of counsel claim. Gall v. Commonwealth, 702 S.W.2d 37, 1985 Ky. LEXIS 286 (Ky. 1985), cert. denied, Gall v. Kentucky, 478 U.S. 1010, 106 S. Ct. 3311, 92 L. Ed. 2d 724, 1986 U.S. LEXIS 2668 (1986).
Generally, a plea of guilty constitutes a waiver of all defenses other than that the indictment charged no offense; thus where defendant entered a plea of guilty, waiving his right to appeal any sentence the trial court might enter, he was not denied effective assistance of counsel because his counsel failed to file notice of appeal. Greer v. Commonwealth, 713 S.W.2d 256, 1986 Ky. App. LEXIS 1187 (Ky. Ct. App. 1986).
Collateral attack on a prior judgment must be made in the court in which it was obtained; thus the court was not required to consider the defendant's allegations of ineffective assistance of counsel at three previous trials in a different court. Corbett v. Commonwealth, 717 S.W.2d 831, 1986 Ky. LEXIS 288 (Ky. 1986).
Where the defendant did not show prejudice because of ineffective assistance of counsel, there was no abuse of discretion by the trial court in denying the defendant's motion under this rule without an evidentiary hearing. Brewster v. Commonwealth, 723 S.W.2d 863, 1986 Ky. App. LEXIS 1453 (Ky. Ct. App. 1986).
An appellant who asserts an ineffectiveness claim must prove to the satisfaction of the trial court that the performance of the trial counsel was deficient and, then, that that deficiency resulted in actual prejudice so as to deprive the appellant of a fair trial; if trial counsel's performance was determined to be deficient, but it appears the end result would have been the same, the appellant is not entitled to relief under this rule. Brewster v. Commonwealth, 723 S.W.2d 863, 1986 Ky. App. LEXIS 1453 (Ky. Ct. App. 1986).
Because Ingram v. Commonwealth, 801 S.W.2d 321, 1990 Ky. LEXIS 144 (1990), was the prevailing double jeopardy rule at the time of defendant's guilty plea, defendant could not properly have been found guilty of two drug offenses of trafficking in cocaine and trafficking in methamphetamine arising out of his simultaneous possession of both; counseling defendant to plead guilty to two charges for which he could not be separately punished had he been found guilty by a jury constituted ineffective assistance of counsel. Shelton v. Commonwealth, 928 S.W.2d 817, 1996 Ky. App. LEXIS 101 (Ky. Ct. App. 1996).
Where issue of whether appellant's trial counsel rendered effective assistance was litigated extensively in his previous proceeding under this rule and at appellate review, it could not be re litigated in the present motion. McQueen v. Commonwealth, 949 S.W.2d 70, 1997 Ky. LEXIS 81 (Ky. 1997).
Where movant failed to assert, in prior motion to vacate, set aside or correct sentence, that the entire litigation staff of the Department of Public Advocacy, including the present director, conspired to deprive him of the assistance required under KRS 31.030(2), he was precluded from raising the issue in a successive motion; his claim that he did not know of the alleged conspiracy was without merit as the alleged purpose of the conspiracy was to create an issue of ineffective assistance of counsel which would cause movant's sentence to be vacated pursuant to RCr 11.42. McQueen v. Commonwealth, 949 S.W.2d 70, 1997 Ky. LEXIS 81 (Ky. 1997).
The appellant failed to establish deficient performance by his trial counsel where he asserted several allegations of ineffectiveness, but all were refuted by an analysis and review of the trial record. Bowling v. Commonwealth, 981 S.W.2d 545, 1998 Ky. LEXIS 134 (Ky. 1998), cert. denied, 527 U.S. 1026, 119 S. Ct. 2375, 144 L. Ed. 2d 778, 1999 U.S. LEXIS 4277, 67 U.S.L.W. 3772 (1999).
The defendant failed to establish ineffective assistance of counsel in connection with his trial counsel's failure to object to a concurrenttnsecutive sentence instruction given by the trial court, where he put forth no evidence to show deficient performance by counsel and did not show prejudice from the alleged deficient performance. Commonwealth v. Pelfrey, 998 S.W.2d 460, 1999 Ky. LEXIS 59 (Ky. 1999).
Evidence was sufficient to support a death sentence, notwithstanding the assertion that defense counsel did not investigate and present to the jury all available evidence which would mitigate a finding that the defendant deserved the death penalty, as there was no reasonable probability that omitted testimony would have changed the result reached by the jury or the sentencing fixed by it and the defendant was not prejudiced by the alleged failure of trial counsel to investigate and present mitigating evidence. Foley v. Commonwealth, 17 S.W.3d 878, 2000 Ky. LEXIS 30 (Ky. 2000), modified and reh'g denied, 17 S.W.3d 878, 2000 Ky. LEXIS 67 (Ky. 2000), cert. denied, 531 U.S. 1055, 121 S. Ct. 663, 148 L. Ed. 2d 565, 2000 U.S. LEXIS 8374, 69 U.S.L.W. 3398 (2000).
The defendant failed to establish ineffective assistance of counsel in his failure to exercise a ninth peremptory challenge, in his pretrial investigation, in failing to object to a transfer of venue, in failing to obtain pre-trial psychiatric counseling for the defendant, in failing to request a continuance or mistrial, in making statements during closing argument that allegedly called into question the defendant's credibility and undercut defense theories of the case, or in failing to object to the significant number of police officers present in the courtroom during the trial. Baze v. Commonwealth, 23 S.W.3d 619, 2000 Ky. LEXIS 40 (Ky. 2000), cert. denied, 531 U.S. 1157, 121 S. Ct. 1109, 148 L. Ed. 2d 979, 2001 U.S. LEXIS 1304, 69 U.S.L.W. 3553 (2001).
In a death penalty case, the trial court properly denied defendant's motion to vacate the judgment because defendant failed to demonstrate that his trial counsel was ineffective for (1) failing to move to strike jurors; (2) failing to seek expert evaluation of defendant's mental status, given the result of a pretrial examination; (3) failing to introduce evidence during the penalty phase concerning defendant's withdrawn guilty plea; or (4) failing to introduce into mitigation evidence a letter defendant wrote in which he admitted the murders of which he was convicted. Haight v. Commonwealth, 41 S.W.3d 436, 2001 Ky. LEXIS 123 (Ky. 2001), cert. denied, 534 U.S. 998, 122 S. Ct. 471, 151 L. Ed. 2d 386, 2001 U.S. LEXIS 10058, 70 U.S.L.W. 3315 (2001).
For purposes of a motion to vacate judgment, while the failure to advance an established legal theory may result in ineffective assistance of counsel, the failure to advance a novel theory never will. Haight v. Commonwealth, 41 S.W.3d 436, 2001 Ky. LEXIS 123 (Ky. 2001), cert. denied, 534 U.S. 998, 122 S. Ct. 471, 151 L. Ed. 2d 386, 2001 U.S. LEXIS 10058, 70 U.S.L.W. 3315 (2001).
Trial court properly denied a prisoner's motion to vacate the judgment in a case in which the prisoner had pleaded guilty and had been sentenced for first degree assault, a violation of KRS 508.010, as the record refuted the prisoner's claims that the prisoner's trial attorneys rendered ineffective assistance given that the attorneys made proper motions, subpoenaed a witness to testify on the prisoner's behalf, and ultimately secured for the prisoner a significantly lesser sentence under a plea bargain than the prisoner might have faced had the prisoner gone to trial, and where the trial court's plea colloquy showed that the prisoner understood the nature of the charge, the ramifications of pleading guilty, and the rights which the prisoner was waiving. Kimbler v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 88 (Ky. Ct. App. 2003).
Defendant's claim that his death penalty sentence should be set aside because he received ineffective assistance of trial counsel when counsel refused to let defendant testify at his capital murder trial, failed to make a motion for expert assistance regarding certain physical evidence, and conducted a deficient investigation and cross-examination of defendant's former wife, failed because the record established that each of counsel's actions was the result of trial strategy and the alleged errors did not prejudice defendant's right to a fair trial. Hodge v. Commonwealth, 116 S.W.3d 463, 2003 Ky. LEXIS 174 (Ky. 2003), cert. denied, Hodge v. Kentucky, 541 U.S. 911, 124 S. Ct. 1619, 158 L. Ed. 2d 258, 2004 U.S. LEXIS 1972, 72 U.S.L.W. 3567 (2004), overruled in part, Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), overruled, Johnson v. Beckstrom, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 87066 (E.D. Ky. Aug. 5, 2011).
Denial of defendant's motion under RCr 11.42 based on the alleged ineffective assistance of trial counsel should have been upheld, because trial counsel was not ineffective for failing to object to the introduction of evidence of defendant being involved in a hit and run accident with a police cruiser over two (2) weeks after the murder, as it was relevant to proving that defendant had a guilty conscience. Commonwealth v. Bowles, 237 S.W.3d 137, 2007 Ky. LEXIS 210 (Ky. 2007).
Because defendant's trial counsel was not required to advise him of the collateral consequences of a guilty plea, specifically, deportation, counsel's failure to advise defendant of that issue, or his act of advising defendant incorrectly, could not support a postconviction ineffective assistance of counsel claim. Commonwealth v. Padilla, 253 S.W.3d 482, 2008 Ky. LEXIS 3 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 536 (Ky. June 19, 2008), rev'd, Padilla v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284, 2010 U.S. LEXIS 2928 (2010), overruled, Stiger v. Commonwealth, 381 S.W.3d 230, 2012 Ky. LEXIS 155 (Ky. 2012).
Defendant was not entitled to relief under RCr 11.42 based on her claim that she received ineffective assistance of counsel during her first degree murder trial because counsel's advice to keep defendant from testifying was not ineffective assistance as the State sought the death penalty, counsel was concerned with keeping incriminating statements to the police suppressed, and defendant had acknowledged to the trial judge that it was her own voluntary decision not to testify. Brown v. Commonwealth, 253 S.W.3d 490, 2008 Ky. LEXIS 27 (Ky. 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 518 (Ky. June 19, 2008).
Death row inmate with an IQ of 79 was properly denied post-conviction relief on the ground of ineffective assistance of counsel where trial counsel (1) conducted a reasonable investigation into the inmate's intellectual capacity and introduced sufficient evidence of that limited capacity in mitigation during the penalty phase and (2) failed to introduce evidence of the inmate's low intellectual function at a hearing to suppress the inmate's police confession when there was no evidence of police coercion and the law at the time focused on police coercion. Parrish v. Commonwealth, 272 S.W.3d 161,  2008 Ky. LEXIS 338 (Ky. 2008).
Because the failure of counsel to advise a defendant about every possible consequence of a guilty plea was not grounds for setting aside the plea, and defendant failed to show that the Circuit Court's order denying him relief was clearly erroneous, the denial was upheld on appeal. Caudill v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 71 (Ky. Ct. App. 2008).
As failure to anticipate correctly a future ruling of the court does not present an ineffective assistance claim, the RCr 11.42 motion for postconviction relief was properly denied where counsel withdrew a request for funding for the purpose of procuring an eyewitness identification expert. Shegog v. Commonwealth, 275 S.W.3d 728, 2008 Ky. App. LEXIS 234 (Ky. Ct. App. 2008).
As a prisoner's plea was reasonable as he avoided the death penalty, the record offered little indication that a defense of intoxication would have succeeded as the evidence of his guilt was overwhelming, and there was little hope of juror sympathy, as two young children watched him brutally murder their grandmother and then violently drag their mother from the home, the trial court properly rejected the RCr 11.42 motion without conducting an evidentiary hearing. Commonwealth v. Elza, 284 S.W.3d 118, 2009 Ky. LEXIS 90 (Ky. 2009).
Trial court did not err in denying defendant's RCr 11.42 motion because it was unable to determine that trial counsel was ineffective for failing to impeach a prosecuting witness with a prior felony conviction when defendant did not state specifically the grounds upon which his claim was made. Harris v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 71 (Ky. Ct. App. 2009).
Trial court did not err in denying defendant's RCr 11.42 motion because his trial counsel was not ineffective for failing to call certain witnesses who were convicted felons; it was sound trial strategy for trial counsel not to call the witnesses. Harris v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 71 (Ky. Ct. App. 2009).
Trial court did not err in denying defendant's RCr 11.42 motion because assuming that trial counsel's performance was deficient in not objecting to the prosecutor's conduct, trial counsel's performance did prejudice the defense; given the evidence in the case, there was no likelihood that the prosecutor's closing argument affected the result or that trial counsel's failure to object to his statement prejudiced the defense. Harris v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 71 (Ky. Ct. App. 2009).
Motions for post-conviction relief were properly denied because an inmate did not establish that trial counsel was ineffective for failing to seek funding for experts to attack taped robbery confessions in two separate cases when nothing in the hospital or other records indicated that the inmate's alleged head injury from police prevented the inmate from making voluntary statements. Blevins v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 207 (Ky. Ct. App. 2009).
Denial of defendant's RCr P. 11.42 motion for a new trial on a claim of ineffective assistance of counsel was proper because defendant failed to demonstrate that counsel's actions were improper; the evidence was sufficient to justify the submission of an initial aggressor instruction to the jury, and defendant failed to establish prejudice by trial counsel's failure to object to an error in the jury instructions. Pollini v. Commonwealth, — S.W.3d —, 2010 Ky. App. LEXIS 128 (Ky. Ct. App. 2010).
Where appellant moved for relief from judgment on grounds his counsel was ineffective for failing to move to suppress his taped phone conversations with his girlfriend, as he failed to specify facts supporting his claim that his girlfriend's consent to the tape-recording was coerced, his motion did not satisfy RCr P. 11.42(2)' s specificity requirement; therefore, the trial court did not err in summarily dismissing the motion. Roach v. Commonwealth, 384 S.W.3d 131, 2012 Ky. LEXIS 137 (Ky. 2012), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 468 (Ky. Dec. 20, 2012).
Defendant was properly denied relief under RCr P. 11.42 where his trial counsel was not ineffective for failing to seek suppression of his statement to police during a custodial interrogation because defendant waived his right to be silent. Defendant's own testimony reflected that he told the detective that he would tell her anything she needed and that he had been waiting to speak with her; defendant also admitted that he was informed of his Miranda rights at least twice and agreed to speak with the detective following those warnings. Schweikert v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 20 (Ky. Ct. App. 2012).
Defendant was properly denied relief under RCr P. 11.42 where his trial counsel was not ineffective for failing to notify him of a plea offer from the Commonwealth because even assuming that an offer was made, there was no reasonable probability that defendant would have accepted the offer. There was no evidence to support an argument that defendant would have accepted any offer other than the one he had his counsel make to the Commonwealth during the trial. Schweikert v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 20 (Ky. Ct. App. 2012).
Defendant was properly denied relief under RCr P. 11.42 where his trial counsel was not ineffective for failing to object to or request corrective action regarding the introduction of testimony about marijuana that was purchased and was found in the residence where the rape took place because the record showed that defendant continually raised the drug issue on his own, without questioning by police or by the Commonwealth during trial. Schweikert v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 20 (Ky. Ct. App. 2012).
Defendant was properly denied relief under RCr P. 11.42 where his trial counsel was not ineffective for failing to investigate or subpoena telephone records that he claimed would impeach the victim's testimony because counsel knew about the records, and therefore any decision counsel made related to those records were considered trial strategy. Schweikert v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 20 (Ky. Ct. App. 2012).
Because testimony by defendant's girlfriend during the guilt phase of trial would have been cumulative of other testimony, counsel was not ineffective for not calling the girlfriend to testify; hence, defendant was not entitled to vacate, set aside, or correct defendant's sentence. Goins v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 220 (Ky. Ct. App. 2012).
Circuit court properly granted defendant's motion for relief and found that both his trial and appellate attorneys were ineffective because at his trial for intentional murder, the jury was given an instruction on voluntary intoxication, but not on second-degree manslaughter, and had this prejudicial error been presented to the Supreme Court of Kentucky, his direct appeal would have likely succeeded. Commonwealth v. Tackett, — S.W.3d —, 2017 Ky. App. LEXIS 490 (Ky. Ct. App. 2017).
In a drug case, relief under this rule for alleged ineffective assistance of counsel was not granted; since an alternative perpetrator defense did not hinge upon scientific evidence, stipulations to all scientific evidence and physical exhibits were a matter of trial strategy. Moreover, without an indication in the record that a unanimity problem existed, there was nothing to justify the assertion that the jury ignored the instructions, and counsel was not ineffective by failing to object to instructions based on future developments in the law. Stanfill v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 108 (Ky. Ct. App. 2016).
Circuit court erred in denying defendant's motion for relief under RCr P. 11.42 where although his trial counsel performed some pretrial work, counsel did not believe his client's account of the shooting as suicide, did not believe a jury would believe it, and declined to vigorously pursue a defense based upon it. Ferguson v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 700 (Ky. Ct. App. 2017).
45. — — Lack of Counsel.
The bare allegation that counsel was not furnished at the examining trial is not a basis for relief under this rule. Parsley v. Commonwealth, 400 S.W.2d 202, 1966 Ky. LEXIS 415 (Ky. 1966).
Where there was no prejudice arising from the fact that no counsel was appointed for the defendant at the time of his preliminary hearing, the failure to appoint counsel for him on that occasion was harmless error. Trodglen v. Commonwealth, 427 S.W.2d 577, 1968 Ky. LEXIS 682 (Ky. 1968).
Being without counsel at arraignment does not constitute a ground for post-conviction relief under this rule. Collins v. Commonwealth, 433 S.W.2d 663, 1968 Ky. LEXIS 290 (Ky. 1968).
Where the record was clear that the accused was represented by counsel and where the same trial judge who presided at the original trial presided on the petition to vacate judgment, something more than the naked allegation of the accused that he was not represented by counsel would be required before a hearing would be ordered. Triplett v. Commonwealth, 439 S.W.2d 944, 1969 Ky. LEXIS 381 (Ky. 1969).
Where the defendant's petition contained no allegation, nor did he contend in his brief, that testimony he alleged he was compelled to give at the preliminary hearing before an attorney was appointed was used against him at his trial, no prejudice was shown in the failure to appoint counsel before the preliminary hearing. Satterly v. Commonwealth, 441 S.W.2d 144, 1969 Ky. LEXIS 301 (Ky. 1969).
An order in the record appointing an attorney for the defendant and another order showing the defendant was arraigned on the same day counsel was appointed were sufficient to refute the claim that no arraignment was held and that there was no counsel representing the defendant. McKinney v. Commonwealth, 445 S.W.2d 874, 1969 Ky. LEXIS 190 (Ky. 1969).
The lack of counsel at the time of arraignment is not grounds for relief under this rule. McKinney v. Commonwealth, 445 S.W.2d 874, 1969 Ky. LEXIS 190 (Ky. 1969).
Where there was no claim that anything which occurred at the preliminary hearing was used against the defendant at the trial upon the merits, there was no merit in the assertion that the conviction should be vacated because of failure to appoint counsel at the preliminary hearing. Howard v. Commonwealth, 446 S.W.2d 293, 1969 Ky. LEXIS 118 (Ky. 1969).
The defendant's motion to vacate judgment for denial of counsel was denied without granting a hearing, where the assertion that he had no counsel pertained to the period before his case was set for trial, not at the trial itself, and there was no allegation any evidence, improperly elicited, was used against him at the trial. Newberry v. Commonwealth, 451 S.W.2d 670, 1970 Ky. LEXIS 420 (Ky. 1970).
Where the trial court's record showed that the defendant had been represented by counsel at his trial, and that the appointed counsel had been the defendant's choice, the motion to vacate judgment because of denial of counsel was denied without granting a hearing. Newberry v. Commonwealth, 451 S.W.2d 670, 1970 Ky. LEXIS 420 (Ky. 1970).
Allegations of failure to give the Miranda warnings and of failure to appoint counsel for the defendant until after his examining trial were not such as to entitle the defendant to any relief, in view of the fact that counsel was appointed for him some six months before trial, and that he pleaded guilty with the advice of counsel. Evans v. Commonwealth, 453 S.W.2d 601, 1970 Ky. LEXIS 328 (Ky. 1970).
The defendant was not prejudiced by his lack of counsel on appeal since the appeal was completely without merit and there was nothing counsel could have done for him. Renfrow v. Commonwealth, 459 S.W.2d 93, 1970 Ky. LEXIS 114 (Ky. 1970).
The defendant was not entitled to relief under the rule on his contention that he was deprived of his constitutional rights in not having counsel at the hearing when his probation was revoked. Bowling v. Commonwealth, 461 S.W.2d 382, 1970 Ky. LEXIS 629 (Ky. 1970).
The absence of counsel at arraignment does not constitute grounds for relief under this rule. Parrish v. Commonwealth, 472 S.W.2d 69, 1971 Ky. LEXIS 176 (Ky. 1971).
Where the defendant did not have counsel at a preliminary hearing, it is not error to deny relief under this rule since a preliminary hearing does not constitute a critical stage in the proceedings. Crockett v. Commonwealth, 473 S.W.2d 112, 1971 Ky. LEXIS 137 (Ky. 1971).
Where a petitioner failed to raise a claim on direct appeal, he was barred under RCr 11.42 from raising it in postconviction proceedings. A three-year statute of limitations also applies to the claim pursuant to RCr 11.42(10). Wilson v. Parker, 515 F.3d 682, 2008 FED App. 52P, 2008 U.S. App. LEXIS 1902 (6th Cir. 2008).
46. — — Variance in Indictment and Conviction.
Where the defendant claimed that he was convicted of grand larceny under an indictment charging only that he had knowingly received stolen property, the record clearly refuted the contention that he was convicted of a charge for which he was not indicted. Harris v. Commonwealth, 441 S.W.2d 143, 1969 Ky. LEXIS 300 (Ky. 1969).
47. — — Defective Indictment.
Where the defendant was sentenced under the habitual criminal statute, the fact that the indictment was defective in that it did not contain allegations that the previous crimes were committed progressively after each conviction was insufficient to authorize the setting aside of the sentence. Ramsey v. Commonwealth, 399 S.W.2d 473, 1966 Ky. LEXIS 463 (Ky. 1966), cert. denied, Ramsey v. Kentucky, 385 U.S. 865, 87 S. Ct. 126, 17 L. Ed. 2d 93, 1966 U.S. LEXIS 889 (1966).
There was no merit in the defendant's contention that the indictment was not signed by the foreman of the grand jury where the record clearly showed that the foreman of the grand jury signed the indictment. Satterly v. Commonwealth, 441 S.W.2d 144, 1969 Ky. LEXIS 301 (Ky. 1969).
Where the indictment did not specify the number of the statute for the violation of which defendant was indicted, but the crimes were specified, the defect in form was not sufficient for relief under this rule. Newsome v. Commonwealth, 456 S.W.2d 686, 1970 Ky. LEXIS 227 (Ky. 1970).
48. — — Insanity.
Insanity adjudications in 1944 and 1946 did not in themselves constitute substantial evidence that defendant was insane at the time of committing the offense or at the time of trial in 1961 and refusal to vacate judgment of conviction on that ground was not error. Wagner v. Commonwealth, 379 S.W.2d 731, 1964 Ky. LEXIS 256 (Ky. 1964).
Where on a motion to vacate judgment the defendant contended he lacked mental capacity at the time of his trial, but on the hearing on the motion there was medical testimony that he was not insane at the time of his trial and the attorney who was appointed to defend him at the trial testified that his staring into space at the trial was an act, the trial court had abundant evidence at the hearing on the motion to support its finding that the defendant was mentally competent at the time of his trial. Conner v. Commonwealth, 430 S.W.2d 321, 1968 Ky. LEXIS 395 (Ky. 1968).
Where the defendant, though indigent, was represented by counsel prior to and at his trial and neither the defendant nor his counsel made request for a mental examination and the issue was first raised on his second motion for post-conviction relief, no discriminatory denial of a mental examination to an indigent defendant was shown. Brister v. Commonwealth, 439 S.W.2d 940, 1969 Ky. LEXIS 379 (Ky. 1969).
The allegation that the defendant was of unsound mind at the time he committed the crimes is insufficient to serve as a ground for relief under this rule. Mullins v. Commonwealth, 454 S.W.2d 689, 1970 Ky. LEXIS 284 (Ky. 1970).
The defendant's contention that there was no expert testimony that he was sane at the time he committed the crimes was not a basis for post-conviction relief under the rule. Mullins v. Commonwealth, 454 S.W.2d 689, 1970 Ky. LEXIS 284 (Ky. 1970).
The movant's allegation of insanity at the time of the commission of the crimes was insufficient on its face to warrant an evidentiary hearing on the motion for post-conviction relief. Mullins v. Commonwealth, 454 S.W.2d 689, 1970 Ky. LEXIS 284 (Ky. 1970).
The failure to give the psychiatric examination provided under subsection (1) of KRS 210.360 does not render a judgment of conviction void, and it is not a ground for setting aside a judgment under this rule. Capps v. Commonwealth, 465 S.W.2d 42, 1971 Ky. LEXIS 424 (Ky. 1971).
Where the petitioner did not offer any evidence of mental incapacity at the time of his trial and chose to rely on the fact that some 15 years prior to the trial he was adjudicated incompetent and was never judicially restored, the allegations were not sufficient to require a vacation of the judgment. Matthews v. Commonwealth, 468 S.W.2d 313, 1971 Ky. LEXIS 338 (Ky. 1971), cert. denied, 404 U.S. 966, 92 S. Ct. 341, 30 L. Ed. 2d 285, 1971 U.S. LEXIS 374 (1971).
Where psychiatrist examined defendant before trial and reported he was in contact with reality and showed no symptoms of mental illness, and only contrary evidence was lay testimony of his aunt and a police officer, defendant was not entitled to post-conviction relief under this rule. Whitney v. Commonwealth, 479 S.W.2d 620, 1972 Ky. LEXIS 308 (Ky. 1972).
Since there is no higher mental standard required to enter a guilty plea than there is to stand trial, where a defendant had been declared mentally competent to stand trial, and where no additional or new factors were present at the time of the plea proceedings, the questionable mental state of the defendant at the time of the murder would not make the plea involuntary or without the requisite understanding. Conley v. Commonwealth, 569 S.W.2d 682, 1978 Ky. App. LEXIS 562 (Ky. Ct. App. 1978).
49. — — Right to Jury Trial.
Where the defendant did not contend that he did not fully understand the consequences of his plea of guilty and he was sufficiently advised of his rights by competent counsel and he intelligently and voluntarily chose to accept his counsel's recommendation, he waived his right to a jury trial. Holcomb v. Commonwealth, 441 S.W.2d 140, 1969 Ky. LEXIS 298 (Ky. 1969).
50. Competency to Stand Trial.
Juvenile's RCr 11.42 motion was properly denied as the district court's failure to conduct a competency hearing under KRS 504.100(3) was harmless error; the juvenile failed to establish any factual basis that should have caused the district court to have a reasonable doubt as to the juvenile's competency to stand trial, even though: (1) the juvenile obtained funds for a second evaluation, which was never conducted, after a psychologist had found him competent to stand trial, and (2) it was later determined that the juvenile's competency fluctuated. Humphrey v. Commonwealth, 153 S.W.3d 854, 2004 Ky. App. LEXIS 147 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 384 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 78 (Ky. 2005).
In an inmate's RCr 11.42 motion, an evidentiary hearing should have been conducted as to whether the inmate's mental incompetence at the time he entered a guilty plea was known to him or could have been know by the exercise of due diligence. However, considering the numerous sources informing the inmate of his mental condition, his alleged incompetence was either already known to him or could not have been ascertained through the exercise of due diligence. Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
51. — Sentence.
Defendant was not deprived of any constitutional right by the imposition of a sentence of less duration than that dictated by statute. Nolan v. Thomas, 370 S.W.2d 825, 1963 Ky. LEXIS 82 (Ky. 1963).
Verdict signed by foreman fixing punishment of the defendant at life imprisonment could not be impeached by an affidavit of nine of the jurors stating that they had fixed his punishment at eight years, particularly where the only possible verdicts under the statute were punishment by death or life imprisonment. Grider v. Commonwealth, 398 S.W.2d 496, 1966 Ky. LEXIS 495 (Ky. 1966).
Where upon his second conviction the defendant was given double his first sentence, or four years, upon his third conviction an eight-year sentence which was double his previous sentence was proper. Sweeney v. Commonwealth, 442 S.W.2d 598, 1969 Ky. LEXIS 282 (Ky. 1969).
The defendant's contention that he “was not given credit for his jail time” was not sufficiently definite to merit further inquiry. Farmer v. Commonwealth, 450 S.W.2d 494, 1970 Ky. LEXIS 445 (Ky. 1970).
Where a seven-month delay in sentencing was occasioned by the affirmative request of the defendant and was not oppressive or a purposeful circumvention of the probation statutes, no unreasonable delay so as to deprive the court of jurisdiction over the person of the defendant occurred and the sentence would not be vacated. Payton v. Commonwealth, 605 S.W.2d 37, 1980 Ky. App. LEXIS 364 (Ky. Ct. App. 1980).
Lower court properly denied motion under this rule to vacate judgment resentencing defendant to one year imprisonment where probation sentence was violated, since original three years probation imposed by the court was a sentence under KRS 532.040 and substitution of the jail sentence was not the delayed imposition of a sentence under RCr 11.02. Cole v. Commonwealth, 609 S.W.2d 371, 1980 Ky. App. LEXIS 390 (Ky. Ct. App. 1980).
The failure of a trial court to inform a defendant before accepting a guilty plea of mandatory service of sentence before eligibility for parole was not a violation of constitutional due process or that such failure was a ground to vacate a judgment under this rule. Centers v. Commonwealth, 799 S.W.2d 51, 1990 Ky. App. LEXIS 109 (Ky. Ct. App. 1990).
52. — Double Jeopardy.
Where prior to the supreme court decision extending the double jeopardy prohibition to the states the defendant was tried on an indictment charging murder although on a previous trial he had been charged with murder but was convicted of voluntary manslaughter which conviction was subsequently vacated, the supreme court decision did not apply retroactively to the defendant's conviction. Hemphill v. Commonwealth, 448 S.W.2d 60, 1969 Ky. LEXIS 48 (Ky. 1969).
New trial in defendant's case raised a substantial risk that he would be tried for crimes for which he had already been acquitted and that his double-jeopardy right against successive prosecution would be violated because where the earlier not-guilty verdicts were based on generic, identically worded counts both in the indictment and jury instructions, they had to be given effect; and because those acquittals could not be tied to any particular alleged crimes, they had to necessarily act as acquittals on all the counts brought at that time, just as they would if defendant had been indicted for additional identical counts after the first trial had resulted in only acquittals. Dunn v. Maze, — S.W.3d —, 2016 Ky. LEXIS 115 (Ky. 2016).
53. — Qualification of Jury.
Where no objection to qualification of jury was made by defendant until after the jury was sworn, it came too late and relief under this rule was unavailable since there was no denial of constitutional right or due process. Johnson v. Commonwealth, 391 S.W.2d 365, 1965 Ky. LEXIS 297 (Ky. 1965), cert. denied, Johnson v. Kentucky, 383 U.S. 913, 86 S. Ct. 900, 15 L. Ed. 2d 667, 1966 U.S. LEXIS 2282 (1966).
Where defendant's peremptory challenge claims were waived pursuant to RCr 9.36(3) when the jury was sworn at trial, his allegation of error was not proper in a proceeding on a motion to vacate judgment. Haight v. Commonwealth, 41 S.W.3d 436, 2001 Ky. LEXIS 123 (Ky. 2001), cert. denied, 534 U.S. 998, 122 S. Ct. 471, 151 L. Ed. 2d 386, 2001 U.S. LEXIS 10058, 70 U.S.L.W. 3315 (2001).
54. — Rights Prior to Arraignment.
Where the defendant alleged that his rights prior to arraignment were violated, the violations became moot if he intelligently and voluntarily pleaded guilty upon competent advice of his court-appointed attorney. Holcomb v. Commonwealth, 441 S.W.2d 140, 1969 Ky. LEXIS 298 (Ky. 1969).
55. — Failure to Give Preliminary Hearing.
In the absence of a showing of prejudice the failure to give accused a preliminary hearing is not ground for relief under this rule. Commonwealth v. Watkins, 398 S.W.2d 698, 1966 Ky. LEXIS 504 (Ky. 1966), cert. denied, 384 U.S. 965, 86 S. Ct. 1596, 16 L. Ed. 2d 677, 1966 U.S. LEXIS 1563 (1966); Roark v. Commonwealth, 404 S.W.2d 22, 1966 Ky. LEXIS 284 (Ky. 1966); Banton v. Commonwealth, 404 S.W.2d 277, 1966 Ky. LEXIS 287 (Ky.), cert. denied, 385 U.S. 879, 87 S. Ct. 163, 17 L. Ed. 2d 107, 1966 U.S. LEXIS 1014 (1966).
Where the defendant, on a motion under this rule, raised questions involving the voluntariness of his guilty plea, his competence to stand trial, and the effectiveness of assistance of counsel, he was entitled to an evidentiary hearing under this rule and the court erred in denying such a hearing. Scott v. Commonwealth, 555 S.W.2d 623, 1977 Ky. App. LEXIS 797 (Ky. Ct. App. 1977).
Where the record in a prosecution for rape did not show a valid waiver of the defendant's constitutional rights on entry of a guilty plea, where the court failed to follow correct procedures in investigating the defendant's mental competency and where a motion under this rule was improperly denied without an evidentiary hearing, such denial would be reversed and the case remanded with directions that the judgment of conviction be set aside and a new trial granted. Scott v. Commonwealth, 555 S.W.2d 623, 1977 Ky. App. LEXIS 797 (Ky. Ct. App. 1977).
56. — Involuntary Confession.
Where a confession that the defendant claimed was not voluntarily given was not tendered or used in evidence against him, it was not pertinent in a proceeding for post-conviction relief. Dorton v. Commonwealth, 433 S.W.2d 117, 1968 Ky. LEXIS 258 (Ky. 1968).
Where the defendant alleged that he made a confession of the crimes to the police officers after his arrest and he was not advised of his right to counsel, but the defendant entered a plea of guilty at his trial and the confessions were not used against him, he was not entitled to have the judgment vacated. Triplett v. Commonwealth, 439 S.W.2d 944, 1969 Ky. LEXIS 381 (Ky. 1969).
The defendant's complaints concerning pretrial attempts to obtain a confession from him were foreclosed from review of this rule, by the defendant's plea of guilty at the time of trial. Harris v. Commonwealth, 456 S.W.2d 690, 1970 Ky. LEXIS 230 (Ky. 1970).
57. — Illegal Search and Seizure.
Since the Constitution of the Commonwealth prohibits unlawful search and seizure, person who did not seek to exclude the evidence under the provision at the time of his trial could not be heard on a motion to vacate the judgment to say that his conviction was in violation of the federal Constitution because of the admission of evidence obtained by an unlawful search. Collier v. Commonwealth, 387 S.W.2d 858, 1965 Ky. LEXIS 487 (Ky. 1965).
Allegations of illegal search and seizure are not grounds for relief under the rule. Carter v. Commonwealth, 450 S.W.2d 257, 1970 Ky. LEXIS 438 (Ky. 1970).
Where defendants were detained as suspects in an armed robbery, their automobile searched by the sheriff, a pistol found behind the dashboard, and one of the victims of the robbery positively identified the defendants as the perpetrators of the crime, the search was based on probable cause. Ashcraft v. Commonwealth, 487 S.W.2d 892, 1972 Ky. LEXIS 75 (Ky. 1972).
58. — Involuntary Guilty Plea.
Where the defendant claimed that he was coerced into pleading guilty by threats of being shot, there was sufficient evidence in the record to support the finding that he was not coerced and there was no error in so finding. McKinney v. Commonwealth, 445 S.W.2d 874, 1969 Ky. LEXIS 190 (Ky. 1969).
The threat of the Commonwealth's attorney that he would ask for indictments under the habitual criminal act if the defendant did not plead guilty was not the kind of pressure that could be held to affect the voluntariness of a guilty plea. Cunningham v. Commonwealth, 447 S.W.2d 81, 1969 Ky. LEXIS 66 (Ky. 1969).
Where there was conflicting testimony as to the defendant's treatment while in jail before he entered his guilty plea, the trial court's finding that the defendant was not coerced into pleading guilty was fully supported. Cunningham v. Commonwealth, 447 S.W.2d 81, 1969 Ky. LEXIS 66 (Ky. 1969).
Whether an excessive exercise of disciplinary power by a prison keeper actually has had the effect of disabling a prisoner in the free exercise of his constitutional rights is primarily a question of fact to be resolved by a court after hearing the evidence. Cunningham v. Commonwealth, 447 S.W.2d 81, 1969 Ky. LEXIS 66 (Ky. 1969).
Where death was among the penalties authorized by the law under which the defendant was convicted and the jury, not the court, was required to fix his punishment whether the plea was “guilty” or “not guilty,” the defendant was not coerced to plead guilty to avoid the death penalty. Ruggles v. Commonwealth, 451 S.W.2d 634, 1970 Ky. LEXIS 406 (Ky. 1970).
Where the defendant pled not guilty and had a trial, his assertion that he was coerced to plead guilty was not sufficient to sustain his motion to vacate judgment. Newberry v. Commonwealth, 451 S.W.2d 670, 1970 Ky. LEXIS 420 (Ky. 1970).
Where the record showed that the trial court made inquiry of the defendant regarding voluntariness before accepting his plea of guilty, the defendant was not entitled to a hearing on his motion to vacate conviction on the grounds his plea was coerced. Ford v. Commonwealth, 453 S.W.2d 551, 1970 Ky. LEXIS 311 (Ky. 1970).
Where the defendant's own testimony on his hearing on his motion failed to disclose any merit in his contentions that he had been coerced to plead guilty and that he had been inadequately defended, the motion was denied. Wisdom v. Commonwealth, 453 S.W.2d 762, 1970 Ky. LEXIS 346 (Ky. 1970).
The defendant's guilty plea was not coerced merely because he was confronted with the decision whether to plead guilty or risk trial by jury with the possibility of a death sentence. Helems v. Commonwealth, 456 S.W.2d 45, 1970 Ky. LEXIS 223 (Ky. 1970).
Where the defendant alleged he had been influenced to plead guilty by trickery but failed to allege any fact he considered “trickery,” the allegations were insufficient for relief under this rule. Newsome v. Commonwealth, 456 S.W.2d 686, 1970 Ky. LEXIS 227 (Ky. 1970).
Although the defendant claimed he was taking nerve medicine at the time of his guilty plea which made him drowsy, it was not coerced and involuntary because he knew the nature of the charges against him, the possible penalties, the advantages and disadvantages of his guilty plea and he had been adjudged competent to stand trial. Renfrow v. Commonwealth, 459 S.W.2d 93, 1970 Ky. LEXIS 114 (Ky. 1970).
Where the defendant had retained counsel and did not object to continuances, for he was released on bond a good part of the time, his motion for post-conviction relief on the grounds his guilty plea was coerced by delay in bringing his case to trial was denied. Boffman v. Commonwealth, 459 S.W.2d 603, 1970 Ky. LEXIS 141 (Ky. 1970).
The petitioner was not entitled to relief on the grounds that his guilty plea was coerced by three days in solitary confinement where the trial judge investigated and found it to be voluntary. Ellis v. Commonwealth, 462 S.W.2d 914, 1971 Ky. LEXIS 560 (Ky. 1971).
Where after indictment the defendant had an opportunity to consult with his counsel and then returned and pleaded guilty, the records showed that the pleas of guilty were intelligently and understandingly made after all constitutional requirements had been fulfilled. Bennett v. Commonwealth, 463 S.W.2d 331, 1971 Ky. LEXIS 586 (Ky. 1971).
Where the defendant admitted he was a habitual criminal and was full y aware of the risk of a heavier sentence if he went to trial, the prosecution's reminding him of the possibility did not constitute coercion of a guilty plea. Capps v. Commonwealth, 465 S.W.2d 42, 1971 Ky. LEXIS 424 (Ky. 1971).
A movant is not entitled to relief under this rule when he alleges that he was coerced into a plea of guilty where the record shows that he did not enter a plea of guilty and was tried and convicted by a jury. Adkins v. Commonwealth, 471 S.W.2d 721, 1971 Ky. LEXIS 256 (Ky. 1971).
The defendants were not entitled to relief under this rule where their guilty pleas, to breaking and entering a storehouse with the intent to steal (statutory basis KRS 433.190 (repealed)), were allegedly entered after they were threatened with longer prison sentences and perjured testimony, since their trial counsel testified that he recommended to them that the best course would be to plead guilty but that he did not coerce or force them to plead guilty, and that they understood the meaning of their guilty pleas because they had been charged with breaking and entering before. Davis v. Commonwealth, 471 S.W.2d 740, 1971 Ky. LEXIS 265 (Ky. 1971).
Defendant was not mistakenly coerced into a plea of guilty where he heard the Commonwealth's attorney recommend that a sentence of 21 years be imposed, where such sentence must be and was fixed by the jury, since it is clear that the defendant understood the sentence recommended by the Commonwealth, so that his motion for relief under this rule was correctly overruled. Crockett v. Commonwealth, 473 S.W.2d 112, 1971 Ky. LEXIS 137 (Ky. 1971).
Before accepting plea of guilty where defendant had affirmatively answered as to his personal decision and voluntariness of plea of guilty, proper and efficient representation by counsel, and his knowledge of right to trial by jury with the assistance of counsel, such affirmance shown on the record refuted his claim that his guilty plea was involuntary. Glass v. Commonwealth, 474 S.W.2d 400, 1971 Ky. LEXIS 117 (Ky. 1971).
Where trial court examined defendant at the entry of his guilty plea and defendant stated he was fully aware of the consequences of the plea, he was pleading guilty because he was guilty and he was fully satisfied with his counsel, defendant was not subsequently entitled to an evidentiary hearing on those issues under this rule. Armour v. Commonwealth, 495 S.W.2d 180, 1973 Ky. LEXIS 395 (Ky. 1973).
Where a detailed examination of the record indicated that the defendant's guilty plea was entered knowingly, intelligently and voluntarily, and the record clearly demonstrated that the trial court originally determined the plea was voluntary through a hearing at which the defendant was represented by counsel, the trial judge properly overruled the defendant's motion to vacate judgment without holding an evidentiary hearing. Beecham v. Commonwealth, 657 S.W.2d 234, 1983 Ky. LEXIS 265 (Ky. 1983).
Under federal standards of due process, defendant was entitled to an evidentiary hearing on his motion for relief under RCr 11.42 from a plea of guilty but mentally ill that he had entered while under 16 years of age; he met the formidable burden of creating real and substantial doubt about his competency with newly discovered evidence that he was delusional at the time that he entered the plea and that the expert who declared him competent would not have done so if he had known the full extent of defendant's delusions. Carneal v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 157 (Ky. Ct. App. 2006), aff'd in part, rev'd in part, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008).
59. — Prejudicial Evidence.
Where the defendants were stopped by police shortly after a robbery for a traffic violation and while they were detained the robbery victim was brought to the scene and identified the defendants as the robbers, the identification situation was not unduly suggestive and the testimony concerning it was admissible. Stidham v. Commonwealth, 444 S.W.2d 110, 1969 Ky. LEXIS 195 (Ky. 1969).
60. — Publicity.
A single newspaper account publicizing a confession to an armed robbery made by the defendant after his arrest did not constitute a ground for post-conviction relief on the grounds that he was denied a fair trial because of prejudicial publicity. Collins v. Commonwealth, 433 S.W.2d 663, 1968 Ky. LEXIS 290 (Ky. 1968).
61. — Reduction of Punishment.
Defendant's plea of guilty, motivated by the desire to escape possible greater punishment, was not a basis for vacating the judgment and it was not improper for an attorney to influence a client to reach such a decision. Glass v. Commonwealth, 474 S.W.2d 400, 1971 Ky. LEXIS 117 (Ky. 1971).
62. — Failure to Honor Terms of Plea Bargain.
Where the defendant had struck a plea bargain with the prosecutor, which the prosecutor kept, and where the defendant was aware that the prosecutor's recommendations could not bind the sentencing court, and had twice declined offers of the trial court to withdraw his guilty plea after being warned by the trial judge that he would not honor the recommendation, the defendant was entitled to no relief, under this rule, when the trial court sentenced him to a total of three years rather than the one year called for by the plea bargain. Misher v. Commonwealth, 576 S.W.2d 238, 1978 Ky. App. LEXIS 654 (Ky. Ct. App. 1978).
63. — Stay of Execution.
The filing of a notice of intent to file a RCr 11.42 motion is not sufficient to serve as a basis for the circuit court to order a stay of execution: even if characterized as an injunction or a restraining order the rules explicitly state the action must be commencing or pending before the court can issue s uch an order. Bowling v. Commonwealth, 926 S.W.2d 667, 1996 Ky. LEXIS 17 (Ky. 1996), cert. denied, Sanborn v. Kentucky, 517 U.S. 1223, 116 S. Ct. 1855, 134 L. Ed. 2d 955, 1996 U.S. LEXIS 3486, 64 U.S.L.W. 3793 (1996).
64. Answer.
Circuit Court had discretion to enlarge the time for filing answer to motion under this rule to more than 20 days. Weigand v. Ropke, 419 S.W.2d 151, 1967 Ky. LEXIS 141 (Ky. 1967).
An answer may be filed to a motion to vacate judgment, but it is not required. Polsgrove v. Commonwealth, 439 S.W.2d 776, 1969 Ky. LEXIS 376 (Ky. 1969).
The Commonwealth's failure to respond to a defendant's complaint within the 20 days granted under section (4) of this rule and its failure to respond at all to his supplement did not necessitate that his arguments be taken as confessed and that he accordingly be granted a new trial on his murder charge, w here the appellate court was cited to no motion for a default judgment. Harris v. Commonwealth, 688 S.W.2d 338, 1984 Ky. App. LEXIS 646 (Ky. Ct. App. 1984), cert. denied, 474 U.S. 842, 106 S. Ct. 127, 88 L. Ed. 2d 104, 1985 U.S. LEXIS 3544, 54 U.S.L.W. 3225 (1985).
65. Hearing.
Where trial court denied motion without evidentiary hearing as to voluntariness of plea, a factual question requiring evidentiary hearing, and that the Court of Appeals apparently had the trial court record before it and in affirming the judgment it must have passed on the question of plea, the judgment of district court was vacated and evidentiary hearing on question of voluntariness of plea of guilty was granted. Burns v. Wingo, 426 F.2d 227, 1970 U.S. App. LEXIS 9234 (6th Cir. 1970).
When record shows no material issue of fact or other questions which could be determined from the record, motion is properly overruled without a hearing. Maye v. Commonwealth, 386 S.W.2d 731, 1965 Ky. LEXIS 523 (Ky. 1965).
The trial judge properly denied the motion to vacate judgment under this rule, without a hearing, because the only allegations of the motion reflected that the motion was without merit. Parsley v. Commonwealth, 400 S.W.2d 202, 1966 Ky. LEXIS 415 (Ky. 1966).
Where records show that the accused was arraigned, and motion complained only of failure of the trial judge to apprise him of the date of the alleged offense at the time of arraignment, none of the accused's constitutional rights were violated and consequently it was proper to overrule the motion without evidentiary hearing. Carter v. Commonwealth, 404 S.W.2d 461, 1966 Ky. LEXIS 302 (Ky. 1966).
When the facts failed to support the ground alleged, there was no necessity for an evidentiary hearing on the defendant's motion to vacate the judgment of conviction. Brooks v. Commonwealth, 447 S.W.2d 614, 1969 Ky. LEXIS 92 (Ky. 1969).
Where the defendant alleged that counsel was appointed for him one month before trial but that he did not once visit or consult the defendant, nor confer with him regarding defenses nor make any investigation, and refused to prepare a defense and because of such coerced the defendant into pleading guilty, the allegations were such as to entitle the defendant to an evidentiary hearing. Carter v. Commonwealth, 450 S.W.2d 257, 1970 Ky. LEXIS 438 (Ky. 1970).
It is not incumbent on the trial court to grant a hearing on a motion under this rule stating grounds that have or should have been presented by an earlier motion. Kennedy v. Commonwealth, 451 S.W.2d 158, 1970 Ky. LEXIS 377 (Ky. 1970).
Where the facts alleged by the movant were not sufficient to support his motion to vacate his conviction, an evidentiary hearing with the movant present was not necessary. Nickell v. Commonwealth, 451 S.W.2d 651, 1970 Ky. LEXIS 412 (Ky. 1970).
Where, on his motion to vacate judgment, the movant submitted affidavits to reinforce his allegations and where two of the grounds of his motion, if proven, would require the vacating of the judgment, it was error to overrule the motion without a hearing. Barnes v. Commonwealth, 454 S.W.2d 352, 1970 Ky. LEXIS 276 (Ky. 1970).
An evidentiary hearing is not required when the issues presented may be fully considered by resort to the court record of the proceeding, or where the allegations are insufficient. Newsome v. Commonwealth, 456 S.W.2d 686, 1970 Ky. LEXIS 227 (Ky. 1970).
No evidentiary hearing was required on the petitioner's motion in which he contended he was not adequately represented by counsel, and that he was not competent to stand trial, and was sent to a mental hospital a few days after conviction, because the assertions were refuted by the record of the trial. Lett v. Commonwealth, 461 S.W.2d 83, 1970 Ky. LEXIS 607 (Ky. 1970).
The allegation of a denial of the right to appeal is sufficient to require the granting of a hearing on a motion for post-conviction relief. Johnson v. Commonwealth, 461 S.W.2d 379, 1970 Ky. LEXIS 627 (Ky. 1970).
The petitioner was not entitled to an evidentiary hearing upon a post-conviction motion attacking a judgment of conviction based on a guilty plea merely on the assertion that the guilty plea had been motivated by a coerced confession. Wheeler v. Commonwealth, 462 S.W.2d 921, 1971 Ky. LEXIS 563 (Ky. 1971).
Since the defendant pleaded guilty, thereby making his allegation of ineffective assistance of counsel unavailing, he was not entitled to a hearing on his motion for post-conviction relief. Cox v. Commonwealth, 465 S.W.2d 76, 1971 Ky. LEXIS 436 (Ky. 1971).
The assertion that the defendant's guilty plea was accepted without compliance with RCr 8.08 was insufficient to warrant a hearing on his motion for post-conviction relief where there was no affirmative statement that the guilt y plea was involuntary or made without understanding of the nature of the charge. Lucas v. Commonwealth, 465 S.W.2d 267, 1971 Ky. LEXIS 446 (Ky. 1971).
Where 21 years after his conviction the petitioner sought post-conviction relief on general allegations of ineffective counsel, the allegations were insufficient to require the circuit court to grant an evidentiary hearing. Wedding v. Commonwealth, 468 S.W.2d 273, 1971 Ky. LEXIS 325 (Ky. 1971).
Where the petitioner did not state on what grounds he based his motion for post-conviction relief, he was not entitled to an evidentiary hearing. Davis v. Knuckles, 469 S.W.2d 702, 1971 Ky. LEXIS 308 (Ky. 1971).
Where prisoner sought post-conviction relief asserting that he had inadequate assistance of counsel upon trial and court-appointed counsel refused to process and appeal in spite of his request, he should be afforded evidentiary hearing to prove the grounds. Prater v. Commonwealth, 474 S.W.2d 383, 1971 Ky. LEXIS 111 (Ky. 1971).
Where the material issues of fact could fairly be determined on the face of the record, it was unnecessary for the court to order an evidentiary hearing. Glass v. Commonwealth, 474 S.W.2d 400, 1971 Ky. LEXIS 117 (Ky. 1971).
Where defendant's conviction stood unchallenged for more than 20 years, defendant's allegation that trial court had failed to meet due process requirement did not carry such strong indications of credibility, in view of defendant's false statements in prior motions to vacate the judgment, as to warrant an evidentiary hearing. Reams v. Commonwealth, 522 S.W.2d 853, 1975 Ky. LEXIS 142 (Ky. 1975).
Where petition for relief does not state grounds upon which relief may be granted, and the record clearly refutes the allegations propounded in the petition to vacate, the petition may be properly dismissed without an evidentiary hearing. Trice v. Commonwealth, 632 S.W.2d 458, 1982 Ky. App. LEXIS 209 (Ky. Ct. App. 1982).
Where trial court conducted lengthy and constitutionally complete guilty plea proceedings and defendant freely admitted his guilt, expressed satisfaction with the assistance of counsel and stated he was freely, voluntarily, knowingly and intelligently entering guilty pleas, the record completely refuted defendant's allegations in motion to vacate and no evidentiary hearing was required. Allen v. Commonwealth, 668 S.W.2d 556, 1984 Ky. App. LEXIS 440 (Ky. Ct. App. 1984).
Hearings and appointments are not necessary when the record in a case refutes the movant's allegations. Hopewell v. Commonwealth, 687 S.W.2d 153, 1985 Ky. App. LEXIS 520 (Ky. Ct. App. 1985).
No reason existed for the trial court to hold an evidentiary hearing to consider whether original trial counsel was ineffective in failing to present a specious argument where the record failed to show, at any point, a claim as to what evidence could have been offered in a hearing. Freeman v. Commonwealth, 697 S.W.2d 133, 1985 Ky. LEXIS 262 (Ky. 1985).
Evidence in hearing under this rule that defendant had taken a polygraph examination was properly admitted where the purpose of its admission was to prove that defendant had pursued an extensive investigation and to further prove the reasonableness of his strategy decisions based on that investigation. Gall v. Commonwealth, 702 S.W.2d 37, 1985 Ky. LEXIS 286 (Ky. 1985), cert. denied, Gall v. Kentucky, 478 U.S. 1010, 106 S. Ct. 3311, 92 L. Ed. 2d 724, 1986 U.S. LEXIS 2668 (1986).
The trial court did not deny the defendant a fair hearing on the motion under this rule by its refusal to recognize a proposed expert death penalty attorney. McQueen v. Commonwealth, 721 S.W.2d 694, 1986 Ky. LEXIS 299 (Ky. 1986), cert. denied, McQueen v. Kentucky, 481 U.S. 1059, 107 S. Ct. 2203, 95 L. Ed. 2d 858, 1987 U.S. LEXIS 2233 (1987).
Where the movant's allegations are refuted on the face of the record as a whole, no evidentiary hearing is required. Sparks v. Commonwealth, 721 S.W.2d 726, 1986 Ky. App. LEXIS 1483 (Ky. Ct. App. 1986).
Even in a capital case, movant is not automatically entitled to an evidentiary hearing; a hearing is required only if there is an issue of fact which cannot be determined on the face of the record. Stanford v. Commonwealth, 854 S.W.2d 742, 1993 Ky. LEXIS 8 (Ky. 1993), cert. denied, 510 U.S. 1049, 114 S. Ct. 703, 126 L. Ed. 2d 669, 1994 U.S. LEXIS 183, 62 U.S.L.W. 3452 (1994).
Without a minimum of factual basis contained in a verified motion to vacate judgment, the motion should be summarily overruled. It is inappropriate for a movant to seek a hearing hoping that “something would turn up.” Stanford v. Commonwealth, 854 S.W.2d 742, 1993 Ky. LEXIS 8 (Ky. 1993), cert. denied, 510 U.S. 1049, 114 S. Ct. 703, 126 L. Ed. 2d 669, 1994 U.S. LEXIS 183, 62 U.S.L.W. 3452 (1994).
Defendant was not denied a full and fair evidentiary hearing on his motion to vacate where, even though the court limited the hearing to a specific issue, it was able to resolve other issues from the face of the record, or determine that allegations, even if true, were not sufficient to invalidate the convictions. Wilson v. Commonwealth, 975 S.W.2d 901, 1998 Ky. LEXIS 89 (Ky. 1998), cert. denied, 526 U.S. 1023, 119 S. Ct. 1263, 143 L. Ed. 2d 359, 1999 U.S. LEXIS 1982, 67 U.S.L.W. 3586 (1999).
Defendant was not denied meaningful preparation or presentation of issues in his hearing since he had more than ten months to file the necessary motions to prepare for an evidentiary hearing. Sanborn v. Commonwealth, 975 S.W.2d 905, 1998 Ky. LEXIS 93 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 133 (Ky. 1998), cert. denied, 526 U.S. 1025, 119 S. Ct. 1266, 143 L. Ed. 2d 361, 1999 U.S. LEXIS 2005, 67 U.S.L.W. 3586 (1999).
The defendant had ample time in which to prepare for the hearing on his motion and there was no abuse of discretion or error of any kind in not granting a continuance. Foley v. Commonwealth, 17 S.W.3d 878, 2000 Ky. LEXIS 30 (Ky. 2000), modified and reh'g denied, 17 S.W.3d 878, 2000 Ky. LEXIS 67 (Ky. 2000), cert. denied, 531 U.S. 1055, 121 S. Ct. 663, 148 L. Ed. 2d 565, 2000 U.S. LEXIS 8374, 69 U.S.L.W. 3398 (2000).
A petitioner was not entitled to a hearing on the motion, and he was not denied a full and fair opportunity to present his claim, where he filed a 55-page motion to vacate the judgment, the Commonwealth responded to each claim and indicated that there were no grounds which would warrant an evidentiary hearing, and the trial judge subsequently entered an order denying the motion and also declined to have any ex parte hearing for expert funding. Haight v. Commonwealth, 2000 Ky. LEXIS 69 (Ky. 2000), rehearing denied, opinion withdrawn, 2001 Ky. LEXIS 58 (Ky. 2001), substituted opinion, 41 S.W.3d 436, 2001 Ky. LEXIS 123 (Ky. 2001).
An evidentiary hearing on defendants' RCr 11.42 motion to  vacate judgment on the ground of ineffective of counsel was required where trial court failed to determine whether counsel conducted an investigation for mitigating evidence which could have been admitted on defendants' behalf. Hodge v. Commonwealth, 68 S.W.3d 338, 2001 Ky. LEXIS 159 (Ky. 2001), modified and reh'g denied, 2002 Ky. LEXIS 58 (Ky. Mar. 21, 2002).
When defense failed to request jury instruction on voluntary intoxication, and this was defendant's only defense, an evidentiary hearing on defendant's motion to vacate, set aside or correct sentence was necessary as there were material issues of fact that were unanswered by the record. Norton v. Commonwealth, 63 S.W.3d 175, 2001 Ky. LEXIS 177 (Ky. 2001).
Trial court did not err in denying a prisoner's RCr 11.42 motion to  vacate the judgment on a charge of first degree assault based on ineffective assistance of counsel, as an evidentiary hearing was not required because the record established that the prisoner, in fact, received effective assistance of counsel, such that there was no material issue of fact to be resolved by an examination of the record through an evidentiary hearing. Kimbler v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 88 (Ky. Ct. App. 2003).
Evidentiary hearing was not required where the issues presented by defendant all could be resolved through reference to the record; defendant was not entitled to an evidentiary hearing to allow him to further develop the allegations of ineffective counsel made in his motion to set aside his death penalty sentence. Hodge v. Commonwealth, 116 S.W.3d 463, 2003 Ky. LEXIS 174 (Ky. 2003), cert. denied, Hodge v. Kentucky, 541 U.S. 911, 124 S. Ct. 1619, 158 L. Ed. 2d 258, 2004 U.S. LEXIS 1972, 72 U.S.L.W. 3567 (2004), overruled in part, Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), overruled, Johnson v. Beckstrom, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 87066 (E.D. Ky. Aug. 5, 2011).
Motion court did not err in denying, without an evidentiary hearing, defendant's claims of ineffective assistance of counsel that consisted of nothing more than vague and speculative allegations because defendant was (1) not entitled to recast his claims that were denied on his direct appeal; (2) defendant was required to support his claims with facts; and (3) discovery was not authorized in a RCr 11.42 proceeding. Mills v. Commonwealth, 170 S.W.3d 310, 2005 Ky. LEXIS 150 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 291 (Ky. 2005), cert. denied, 547 U.S. 1005, 126 S. Ct. 1466, 164 L. Ed. 2d 251, 2006 U.S. LEXIS 2075 (2006).  
Defendant was entitled to an evidentiary hearing in his postconviction proceeding as to defendant's claim that counsel failed to request and the prosecution failed to deliver possible exculpatory evidence as to defendant's claim that another person killed the victim, as defendant's due process right to present a defense was possibly violated. Further, defendant was entitled to an evidentiary hearing as to his claim that counsel failed to adequately investigate and present possible mitigating evidence at sentencing, because, while counsel presented some mitigation evidence, its brevity and lack of detail likely rendered it all but useless. Mills v. Commonwealth, 170 S.W.3d 310, 2005 Ky. LEXIS 150 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 291 (Ky. 2005), cert. denied, 547 U.S. 1005, 126 S. Ct. 1466, 164 L. Ed. 2d 251, 2006 U.S. LEXIS 2075 (2006).  
It was not error for the trial court to deny petitioner's motion under RCr 11.42 without an evidentiary hearing, as the petitioner's claims could be resolved by reference to the record. Vaughn v. Commonwealth, 258 S.W.3d 435, 2008 Ky. App. LEXIS 33 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2008 Ky. LEXIS 565 (Ky. Aug. 13, 2008).
While RCr P. 11.42 did not require an evidentiary hearing, appellant inmate was entitled to a hearing on his claim that his trial counsel was ineffective for failing to ask the trial court for the correct number of peremptory challenges because appellant alleged identifiable prejudice at trial due to the alleged error; appellant identified a juror that he wished to strike and would have had two other peremptory strikes if the trial court had not erred in the amount allocated. Lawson v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 143 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 710 (Ky. Apr. 14, 2010).
Jury was presented with instructions allowing the jury to find appellant guilty of murder, to which extreme emotional disturbance would have been a defense, as well as manslaughter, and given the manslaughter verdict, the jury necessarily considered the defense; thus, appellant's claim that counsel was ineffective for failing to submit the defense was without merit, and the trial court properly denied this claim without an evidentiary hearing. Saylor v. Commonwealth, 357 S.W.3d 567, 2012 Ky. App. LEXIS 2 (Ky. Ct. App. 2012).
Given that any defendant could allege misconduct in a jury trial and request an evidentiary hearing, the court was inclined to agree that absent some corroborating evidence that misconduct occurred, such an allegation could be refuted by the record and did not warrant an evidentiary hearing, and the court found no error in the trial court's denial of this claim without a hearing. Saylor v. Commonwealth, 357 S.W.3d 567, 2012 Ky. App. LEXIS 2 (Ky. Ct. App. 2012).
Trial court properly denied defendant's motion on prejudice grounds without a hearing because the record clearly refuted defendant's argument that he was prejudiced by his counsel's failure to call as a witness the driver of the vehicle that was impeding traffic when an officer witnessed what he suspected was defendant engaging in an illicit drug transaction with someone in the vehicle as the witness would not have been viewed as a neutral, credible witness by the jury and her testimony would have been cumulative and only marginally relevant, and further, even if true, the mitigation testimony proffered by defendant was insufficient to invalidate his sentence as his criminal history outweighed any mitigation evidence. Commonwealth v. Searight, 423 S.W.3d 226, 2014 Ky. LEXIS 1 (Ky. 2014).
Nowhere in Commonwealth v. Elza did the Kentucky Supreme Court state that the use of affidavits could take the place of a hearing. Knuckles v. Commonwealth, 421 S.W.3d 399, 2014 Ky. App. LEXIS 13 (Ky. Ct. App. 2014).
By merely considering the affidavits of two witnesses favorable to the Commonwealth, the circuit court effectively determined that the record was insufficient to resolve the RCr P. 11.42 motion and deprived defendant of the chance to cross-examine witnesses or present his own evidence, which contravened the rule; the court vacated the portions of the order concerning defendant's arguments of ineffective assistance of counsel and remanded for a hearing. Knuckles v. Commonwealth, 421 S.W.3d 399, 2014 Ky. App. LEXIS 13 (Ky. Ct. App. 2014).
Defendant's motion under RCr P. 11.42 raised a material question as to the reasonableness of his counsel's investigation of the potential for an extreme emotional disturbance (EED) defense or, framed differently, whether it was reasonable for counsel not to pursue an EED defense. Counsel's knowledge and understanding of the relevant facts relating to a potential EED defense were not evident on the face of the record, and an evidentiary hearing on defendant's motion was required to ascertain those facts. Commonwealth v. Rank, 494 S.W.3d 476, 2016 Ky. LEXIS 325 (Ky. 2016).
Circuit court properly denied defendant's motion to vacate, set aside, or correct his 20-year sentence for first-degree criminal mischief, third-degree burglary, and theft by unlawful taking because an evidentiary hearing was not required when the issues presented could be fully considered by reference to the record and defendant's trial counsel was not ineffective in failing to request a first-degree criminal trespass instruction where the evidence at trial proved beyond any doubt that defendant entered the buildings without permission and with the intent to commit a crime. Stovall v. Commonwealth, — S.W.3d —, 2017 Ky. App. LEXIS 75 (Ky. Ct. App. 2017).
66. Counsel.
This section does not provide for review of any judgment other than the one pursuant to which the movant is being held in custody and the fact that the defendant pleaded guilty does not eliminate necessity for the appointment of counsel to represent his interest. Sipple v. Commonwealth, 384 S.W.2d 332, 1964 Ky. LEXIS 99 (Ky. 1964) (decided under prior law).
Where prisoner is without counsel to prosecute a motion to vacate his conviction under this rule, he should say so and the court will appoint counsel for him or if he appears in court without counsel the court should appoint counsel. Coles v. Commonwealth, 386 S.W.2d 465, 1965 Ky. LEXIS 512 (Ky. 1965).
A movant is not entitled to counsel or to a hearing under this rule if his motion on its face does not allege facts which, if true, would render the judgment void. Maggard v. Commonwealth, 394 S.W.2d 893, 1965 Ky. LEXIS 213 (Ky. 1965).
The failure of the trial court to appoint counsel for the petitioner in his proceeding to vacate judgment was not prejudicial because appointed counsel would have been confined to the trial record. Hemphill v. Commonwealth, 448 S.W.2d 60, 1969 Ky. LEXIS 48 (Ky. 1969).
On a motion for post-conviction relief the defendant's attorney was not entitled to be reimbursed for the making of a transcript of the evidence on the defendant's original trial where the defendant was given a hearing on two issues only. Stinnett v. Commonwealth, 452 S.W.2d 613, 1970 Ky. LEXIS 368 (Ky. 1970).
An attorney who was appointed is obligated to take an appeal in ordinary circumstances. Renfrow v. Commonwealth, 459 S.W.2d 93, 1970 Ky. LEXIS 114 (Ky. 1970).
The provision for appointment of counsel found in subsection (5) of this rule was intended to set the minimum standard for post-conviction relief proceedings; the legislature could and did provide for a more generous policy of appointing counsel for indigents, an action which is entirely consistent with its control of the purse strings of the Commonwealth. Commonwealth v. Ivey, 599 S.W.2d 456, 1980 Ky. LEXIS 220 (Ky. 1980), overruled in part, Fraser v. Commonwealth, 59 S.W.3d 448, 2001 Ky. LEXIS 153 (Ky. 2001), overruled in part as stated, Moore v. Commonwealth, 199 S.W.3d 132, 2006 Ky. LEXIS 135 (Ky. 2006).
The public advocacy statutes require the appointment of counsel upon request of a “needy person” to represent him in post-conviction proceedings. Commonwealth v. Ivey, 599 S.W.2d 456, 1980 Ky. LEXIS 220 (Ky. 1980), overruled in part, Fraser v. Commonwealth, 59 S.W.3d 448, 2001 Ky. LEXIS 153 (Ky. 2001), overruled in part as stated, Moore v. Commonwealth, 199 S.W.3d 132, 2006 Ky. LEXIS 135 (Ky. 2006).
A request for counsel by an indigent defendant must be clear and unambiguous and contained in the body of the motion made under this rule. There is no automatic duty on a trial court to appoint counsel on its own motion. Beecham v. Commonwealth, 657 S.W.2d 234, 1983 Ky. LEXIS 265 (Ky. 1983).
Nothing in subsection (5) of this rule requires that counsel be automatically appointed whether a request is made or not. The trial court is required to appoint counsel only upon request. Beecham v. Commonwealth, 657 S.W.2d 234, 1983 Ky. LEXIS 265 (Ky. 1983).
Where defendant requested counsel solely for assistance at evidentiary hearing which he also requested, but he was not entitled to an evidentiary hearing because record refuted all his allegations in motion to vacate judgment, his request for counsel was properly denied since he did not request counsel for purposes of supplementing his motion to vacate. Allen v. Commonwealth, 668 S.W.2d 556, 1984 Ky. App. LEXIS 440 (Ky. Ct. App. 1984).
An RCr 11.42 proceeding is not a direct appeal with a constitutional right to an attorney. Such right to counsel for a needy person as exists in an RCr 11.42 proceeding is provided by rule and by statute. Commonwealth v. Stamps, 672 S.W.2d 336, 1984 Ky. LEXIS 257 (Ky. 1984).
The standard for reviewing an allegation of ineffective assistance of counsel involves two things: first, there must be a finding of an error in performance by counsel, and secondly, there must be a finding that prejudice resulted from that error which had an adverse effect on the judgment. Hopewell v. Commonwealth, 687 S.W.2d 153, 1985 Ky. App. LEXIS 520 (Ky. Ct. App. 1985).
Defendant must meet a two-part test in order to prove ineffective assistance of counsel; he must show (1) that counsel made errors so serious that counsel's performance fell outside the wide range of professionally competent assistance as the counsel was not performing as counsel guaranteed by the Sixth Amendment and (2) that the deficient performance prejudiced the defense by so seriously affecting the process that there is a reasonable probability that the defendant would not have pled guilty, and the outcome would have been different. Centers v. Commonwealth, 799 S.W.2d 51, 1990 Ky. App. LEXIS 109 (Ky. Ct. App. 1990).
In determining whether the degree of skill exercised by an attorney charged with providing ineffective assistance of counsel, met the proper standard of care, the attorney's performance is judged by the degree of its departure from the quality of conduct customarily provided by the legal profession. Centers v. Commonwealth, 799 S.W.2d 51, 1990 Ky. App. LEXIS 109 (Ky. Ct. App. 1990).
Counsel's failure to detect retained psychiatrist as a fraud did not demonstrate a constitutionally defective performance; having examined the psychiatrist's testimony, even with the advantage of hindsight, the defense was (1) presented credibly, (2) favorably to the defendant, and (3) to a jury having no cause to doubt the witness's expertise. Skaggs v. Commonwealth, 803 S.W.2d 573, 1990 Ky. LEXIS 113 (Ky. 1990), cert. denied, Skaggs v. Kentucky, 502 U.S. 844, 112 S. Ct. 140, 116 L. Ed. 2d 106, 1991 U.S. LEXIS 5583, 60 U.S.L.W. 3260 (1991).
Denial of defendant's RCr 11.42 motion without holding an evidentiary hearing was not improper due to ineffective assistance of counsel, as defendant was not denied effective assistance of counsel because his attorney failed to advise him of his right to testify. The record demonstrated that defendant was aware of his right to testify, but voluntarily waived it, and given his extensive criminal record and the fact that his two children testified on his behalf concerning the family, the search by police, and items found at their home, such as surveillance cameras and a police scanner, defendant's attorney's advice was not unreasonable. Johnson v. Commonwealth, 180 S.W.3d 494, 2005 Ky. App. LEXIS 254 (Ky. Ct. App. 2005).
Trial court did not improperly deny defendant's RCr 11.42 motion without an evidentiary hearing due to ineffective assistance of counsel. Defendant's attorney's failure to call a potential witness, who defendant contended brought into his home a gun that the police found, did not amount to ineffective assistance of counsel, as defendant's daughter testified that the gun did not belong to defendant, but that it instead was brought into the residence by the potential witness; thus, the testimony that defendant claimed was omitted was in fact presented. Johnson v. Commonwealth, 180 S.W.3d 494, 2005 Ky. App. LEXIS 254 (Ky. Ct. App. 2005).
Denial of defendant's RCr 11.42 motion without holding an evidentiary hearing was not improper due to ineffective assistance of counsel, as defendant's attorney's failure to failure to investigate and challenge a search warrant was not ineffective assistance of counsel. The affidavit clearly showed that the informant had personal knowledge of facts constituting probable cause, and also sufficiently allowed the magistrate to judge the informant's credibility. Johnson v. Commonwealth, 180 S.W.3d 494, 2005 Ky. App. LEXIS 254 (Ky. Ct. App. 2005).
Denial of defendant's RCr 11.42 motion without holding an evidentiary hearing was not improper due to ineffective assistance of counsel, as defendant's attorney's failure to file appropriate pretrial motions, including a motion for a judge's recusal, was not ineffective assistance of counsel. Defendant clearly was aware that the judge was assigned to the case nearly seven months before the attorney entered his appearance. Johnson v. Commonwealth, 180 S.W.3d 494, 2005 Ky. App. LEXIS 254 (Ky. Ct. App. 2005).
Denial of defendant's RCr 11.42 motion without holding an evidentiary hearing was not improper due to ineffective assistance of counsel, as defendant's counsel was not ineffective because he did not file a motion for a speedy trial. The delay between the indictment and the June 26, 2001, trial was not presumptively prejudicial, especially in light of the facts that defendant's attorney first entered his appearance on defendant's behalf on March 5, 2001, and the trial court's order setting the trial date was entered on April 17. Johnson v. Commonwealth, 180 S.W.3d 494, 2005 Ky. App. LEXIS 254 (Ky. Ct. App. 2005).
As the evidence that an inmate raped and murdered three females and attempted to do so to a fourth was overwhelming, his counsel was not ineffective for conceding guilt and characterizing him as a serial killer whose principal benefit to society would be saving his life for study rather than sentencing him to death. Simmons v. Commonwealth, 191 S.W.3d 557, 2006 Ky. LEXIS 51 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 620 (Ky. June 15, 2006), cert. denied, — U.S. —, 127 S. Ct. 1132, 166 L. Ed. 2d 908, 2007 U.S. LEXIS 1141 (2007), overruled in part, Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009).
Counsel was not ineffective for not raising a Batson claim because there was no basis for a such a claim other than mere speculation, since the prosecution did not strike all of the black jurors; in any event, Batson had not been decided at the time of trial. Simmons v. Commonwealth, 191 S.W.3d 557, 2006 Ky. LEXIS 51 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 620 (Ky. June 15, 2006), cert. denied, — U.S. —, 127 S. Ct. 1132, 166 L. Ed. 2d 908, 2007 U.S. LEXIS 1141 (2007), overruled in part, Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009).
Defendant was not entitled to postconviction relief because his trial attorney's failure to call an expert witness to rebut the testimony of a forensic expert was not prejudicial; additional expert testimony for defendant was not critical given the fact that two local doctors testified substantially in favor of the defense's theory of the case. Commonwealth v. York, 215 S.W.3d 44, 2007 Ky. LEXIS 18 (Ky. 2007).
When defendant was convicted of manslaughter, his counsel was not ineffective for not seeking a jury instruction on “imperfect self-protection,” which was the wanton or reckless use of self-protection, under KRS 503.120(1), because such an instruction was given. Fuston v. Commonwealth, 217 S.W.3d 892, 2007 Ky. App. LEXIS 70 (Ky. Ct. App. 2007).
Denial of defendant's RCr 11.42 motion to  vacate the judgment of conviction was proper because, even if counsel was deficient in failing to explain the sentencing scheme, defendant was unable to prove that he would not have pled guilty but for this as he was forewarned by the sentencing judge that he would receive the maximum sentence if he chose probation; because defendant raised his claims in his RCr 11.42 motion,  hisCR 60.02 motion based on the same claims failed. Buchanan v. Commonwealth, — S.W.3d —, 2007 Ky. App. LEXIS 177 (Ky. Ct. App. 2007), substituted opinion, — S.W.3d —, 2008 Ky. App. LEXIS 12 (Ky. Ct. App. 2008), withdrawn, — S.W.3d —, 2008 Ky. App. LEXIS 13 (Ky. Ct. App. 2008).
Under RCr P. 11.42, defendant was denied counsel at a critical stage of the proceeding when counsel either refused or failed to file a motion to withdraw defendant's guilty plea; defendant's conviction and sentence was reversed and remanded to the circuit court for a new trial. Tigue v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 154 (Ky. Ct. App. 2011).
Defendant, who sought relief from his guilty plea, stated a Sixth Amendment claim of ineffective assistance of counsel and was entitled to an evidentiary hearing on the merits of his claim. The misadvice allegedly given defendant - that he would become eligible for parole in six years whereas in fact as a violent offender he would not become eligible for twenty years required that defendant be granted the opportunity to prove his allegations of misadvice and prejudice, if any, at an evidentiary hearing. Commonwealth v. Pridham, 394 S.W.3d 867, 2012 Ky. LEXIS 161 (Ky. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 134 (Ky. Apr. 25, 2013), cert. denied, Cox v. Kentucky, — U.S. —, 134 S. Ct. 312, 187 L. Ed. 2d 221, 2013 U.S. LEXIS 6473 (U.S. 2013).
Failure to advise of the lifetime registration requirement for a sex offender pursuant to statute does not constitute ineffective assistance of counsel because the requirement is nonpunitive and designed to protect the public. Therefore, an applicant was not entitled to postconviction relief based on the failure to give such advice in a case where he entered a guilty plea to three felony sex offenses against a minor. Embry v. Commonwealth, — S.W.3d —, 2015 Ky. App. LEXIS 159 (Ky. Ct. App. 2015).
67. Personal Attendance of Petitioner.
Only in those cases wherein it is determined that counsel should be appointed and a hearing granted would the personal attendance of the applicant for vacation of the conviction be required. Odewahn v. Ropke, 385 S.W.2d 163, 1964 Ky. LEXIS 130 (Ky. 1964).
68. Record of Trial.
Where prisoner filed mandamus for Court of Appeals to order circuit court to prepare and to forward to him at the penitentiary a copy of the indictment, transcript, instructions and judgment, stating that he intended to file a motion to vacate judgment under this rule but did not allege that such motion had been filed, mandamus was denied because state was not obligated to furnish an indigent prisoner a copy of the record of his trial. Jones v. Breslin, 385 S.W.2d 71, 1964 Ky. LEXIS 120 (Ky. 1964).
Defendant who filed motion under this rule was entitled only to a transcript of that limited portion of the evidence that would afford him an adequate review of the allegations contained in his motion. Sullivan v. Commonwealth, 655 S.W.2d 487, 1983 Ky. LEXIS 291 (Ky. 1983).
69. False Statements.
Where evidence established that statements in motion to set aside conviction were false, the motion should have been stricken. Commonwealth v. Miller, 416 S.W.2d 358, 1967 Ky. LEXIS 272 (Ky. 1967).
70. Burden of Proof.
The burden is upon the accused to establish convincingly that he was deprived of some substantial right which would justify the extraordinary relief afforded by the post-conviction proceedings provided by this rule. Dorton v. Commonwealth, 433 S.W.2d 117, 1968 Ky. LEXIS 258 (Ky. 1968).
Where the proof presented did not convince the court and the findings of fact determined that the petitioner was ably represented by counsel throughout the trial, the petitioner did not meet the heavy burden of proof with respect to the facts on which the relief must rest. McKinney v. Commonwealth, 445 S.W.2d 874, 1969 Ky. LEXIS 190 (Ky. 1969).
On an appeal from an order overruling appellant's motion to set aside his judgment of conviction, the burden of proof was upon the appellant to show that he was not adequately represented by appointed counsel. Jordan v. Commonwealth, 445 S.W.2d 878, 1969 Ky. LEXIS 191 (Ky. 1969).
Inmate's motion to compel calculation of his sentence, which was denied by the trial court, could not be converted on appeal into a motion to vacate a judgment under RCr P. 11.42 as, inter alia, the motion was not timely filed and it was not verified, as required by Rule 11.42(10) and (2). Hensley v. Commonwealth, 355 S.W.3d 473, 2011 Ky. App. LEXIS 225 (Ky. Ct. App. 2011).
Movant seeking postconviction relief must offer some proof of his claims to justify relief; bare allegations in the motion will not justify granting extraordinary relief. Therefore, an applicant's bare allegation that counsel told him that he would only have to register as a sex offender for a decade after entering a guilty plea to three felony sex offenses against a minor was insufficient to prove that relief was justified. Embry v. Commonwealth, — S.W.3d —, 2015 Ky. App. LEXIS 159 (Ky. Ct. App. 2015).
71. Second Motion.
Prisoner who had review of motion to vacate judgment convicting him of felony had no legal right to make a second assault upon the judgment by a similar motion. Tipton v. Commonwealth, 398 S.W.2d 493, 1966 Ky. LEXIS 493 (Ky. 1966); Deweese v. Commonwealth, 407 S.W.2d 402, 1966 Ky. LEXIS 154 (Ky. 1966).
Where first motion under this rule did not include grounds raised in second motion, such grounds could not be asserted. Odewahn v. Commonwealth, 407 S.W.2d 137, 1966 Ky. LEXIS 145 (Ky. 1966).
A prisoner is not entitled to institute a second assault upon a judgment of conviction. Satterly v. Commonwealth, 441 S.W.2d 144, 1969 Ky. LEXIS 301 (Ky. 1969).
Where there was nothing in the record to indicate that the hearing granted pursuant to the movant's first motion to vacate the judgment did not afford the movant an adequate and reasonable opportunity to sustain the burden of proving his allegations, the court was correct in overruling the second motion based on the same grounds without a hearing. Kennedy v. Commonwealth, 451 S.W.2d 158, 1970 Ky. LEXIS 377 (Ky. 1970).
Where the defendant's motion was merely one of successive motions which only stated grounds that had or should have been presented earlier, the overruling of the motion would not be reviewed on appeal. Hampton v. Commonwealth, 454 S.W.2d 672, 1970 Ky. LEXIS 280 (Ky. 1970).
Petitioner whose first petition for post-conviction relief was denied was not entitled to bring another petition containing anything which was not or could not have been contained in the first petition. Case v. Commonwealth, 467 S.W.2d 367, 1971 Ky. LEXIS 378 (Ky. 1971).
A defendant is not entitled to relief under subsection (3) of this rule, upon his second application for relief under this rule, where he contends that his guilty plea was gained by threats and coercion and that he did not have effective assistance of counsel since these complaints should have been made in his first application for relief. Butler v. Commonwealth, 473 S.W.2d 108, 1971 Ky. LEXIS 133 (Ky. 1971).
Where original motion to vacate was overruled without evidentiary hearing because issues would be raised by appeal, and then counsel filed untimely appeal, defendant's second motion to vacate should not have been overruled without a hearing because defendant could not have known at the time of the first motion that the appeal was untimely. Smith v. Commonwealth, 502 S.W.2d 516, 1973 Ky. LEXIS 73 (Ky. 1973).
Where prisoner's appeal from an order overruling his motion to vacate judgment is dismissed or not perfected, he is not entitled to file a subsequent motion to vacate. Lycans v. Commonwealth, 511 S.W.2d 232, 1974 Ky. LEXIS 484 (Ky. 1974).
Where a juvenile had ample opportunity to challenge the validity of a transfer order by direct appeal or by an earlier motion under this rule, his challenge on the second motion was not timely. Schooley v. Commonwealth, 556 S.W.2d 912, 1977 Ky. App. LEXIS 823 (Ky. Ct. App. 1977).
Where defendant did not raise an ineffective assistance of counsel claim in his RCr 11.42 motion, he was thereafter barred by RCr 11.42(3) from pursuing any further post-conviction relief. That claim in the inmate's 28 USCS § 2254 petition for a writ of habeas corpus was procedurally defaulted. Wilson v. Webb, 107 Fed. Appx. 516, 2004 U.S. App. LEXIS 17625 (6th Cir. 2004), cert. denied, 125 S. Ct. 927, 160 L. Ed. 2d 815, 2005 U.S. LEXIS 208, 73 U.S.L.W. 3399 (U.S. 2005).
Defendant's second RCr P. 11.42 motion to withdraw a guilty plea was barred because the motion was successive. Robbins v. Commonwealth, 365 S.W.3d 211,  2012 Ky. App. LEXIS 328 (Ky. Ct. App. 2012).
72. Appeal.
Where attempted appeal of decision under this section was unsuccessful without fault of defendant, court did not require defendant to request delayed appeal prior to seeking federal habeas corpus relief. Kelly v. Wingo, 472 F.2d 717, 1973 U.S. App. LEXIS 12013 (6th Cir. 1973).
Grounds for relief not presented to the trial court in motion to vacate judgment will not be considered on appeal. Brister v. Commonwealth, 439 S.W.2d 940, 1969 Ky. LEXIS 379 (Ky. 1969).
Where the movant was a pauper it was error to fail to permit him to prosecute his appeal in forma pauperis, even though the court was of the opinion that charitable donors would contribute to his expenses. Stinnett v. Commonwealth, 452 S.W.2d 613, 1970 Ky. LEXIS 368 (Ky. 1970).
The appellant's contention that he was denied the right to subpoena witnesses could not be considered on appeal where it was not raised in the trial court at the time of the hearing on his motion under this rule. Quarles v. Commonwealth, 456 S.W.2d 693, 1970 Ky. LEXIS 231 (Ky. 1970).
A judgment denying post-conviction relief would not be reversed on the grounds that there was no record on his appeal of the hearing in circuit court overruling his motion where the order recited he was given a hearing, counsel was appointed for him, and that the defendant declined to offer any evidence in support of his motion to vacate. Hamilton v. Commonwealth, 458 S.W.2d 166, 1970 Ky. LEXIS 165 (Ky. 1970).
Where the petitioner had previously filed an appeal from the denial of his motion for post-conviction relief and then abandoned it, he was not entitled to appellate review on another motion to vacate. Szabo v. Commonwealth, 458 S.W.2d 167, 1970 Ky. LEXIS 166 (Ky. 1970).
Although the Court of Appeals did not err in dismissing the appellant's direct appeal pursuant to RCr 12.54 (repealed), on appeal of a motion to vacate judgment it did pass on the merits of the attempted appeal the same as if the case were on direct appeal. Rake v. Commonwealth, 468 S.W.2d 788, 1971 Ky. LEXIS 345 (Ky. 1971).
Where record did not show defendants were advised of their right to appeal and defendants insisted they were not so advised, they were entitled to a hearing on the question of denial of the right to a direct appeal. Prater v. Commonwealth, 476 S.W.2d 833, 1972 Ky. LEXIS 397 (Ky. 1972).
Where a juvenile who appealed to the circuit court from a juvenile court order waiving jurisdiction failed to raise the issue of the juvenile court's failure to set forth the reasons for the waiver in the order, failed to appeal the circuit court's overruling the appeal, and failed to appeal his conviction for voluntary manslaughter and armed robbery he could not raise these issues in a post-conviction proceeding. Holt v. Commonwealth, 525 S.W.2d 660, 1975 Ky. LEXIS 106 (Ky. 1975).
Where the trial court has vacated the sentence and judgment and then discharged, resentenced or granted movant a new trial, or corrected the sentence or judgment, either the movant or the Commonwealth may appeal, and the appeal is taken from the final order or judgment entered on the motion, not from the judgment or order which is the subject of attack by the motion. Cleaver v. Commonwealth, 569 S.W.2d 166, 1978 Ky. LEXIS 385 (Ky. 1978).
Where there was only one issue propounded by the appellant in his appeal under this rule, ineffective assistance of counsel, which was the same issue involved on the direct appeal, the appeals would be consolidated although, generally, this issue is the subject of a motion under this rule, and not one on a direct appeal. Hibbs v. Commonwealth, 570 S.W.2d 642, 1978 Ky. App. LEXIS 576 (Ky. Ct. App. 1978).
This section does not confer jurisdiction on a circuit court to reinstate a right of appeal; that right can be granted only by the appellate court that is to entertain it. Gregory v. Commonwealth, 574 S.W.2d 308, 1978 Ky. LEXIS 448 (Ky. 1978).
Failure of court to make findings of fact under subsection (6) of this section in evidentiary hearing on voluntariness of guilty plea did not require reversal of order denying motion to vacate sentence. Lynch v. Commonwealth, 610 S.W.2d 902, 1980 Ky. App. LEXIS 404 (Ky. Ct. App. 1980).
Where a would-be appellant has been unconstitutionally deprived of h is right of appeal through no action of an appellate court, he should still proceed by a motion to vacate the judgment against him and if the trial court finds that he has in fact been unconstitutionally deprived of his appeal, then the previous judgment and sentence are to be vacated and a new judgment and sentence entered, from which the would-be appellant may then take a timely appeal; it should be noted that the trial court does not grant a “belated appeal” but rather enters a new judgment from which a timely appeal may be taken. Hines v. Commonwealth, 617 S.W.2d 52 (Ky. Ct. App. 1980).
Where appellants employed an attorney to prosecute their appeal, but he never did anything to perfect the timely appeal which had been filed by their trial counsel and the trial court in reviewing the record found nothing to refute these allegations, the appellants were entitled to an evidentiary hearing under subsection (5) of this rule and if the allegations are found to be true, the judgment should be set aside and a new judgment entered from which a timely appeal can then be taken. Hines v. Commonwealth, 617 S.W.2d 52 (Ky. Ct. App. 1980).
Where the trial court has denied a motion for an evidentiary hearing on the merits of allegations raised in a motion brought pursuant to this rule, the Court of Appeal's review is limited to whether the motion on its face states grounds that are not conclusively refuted by the record and which, if true, would invalidate the conviction. Robbins v. Commonwealth, 719 S.W.2d 742, 1986 Ky. App. LEXIS 1481 (Ky. Ct. App. 1986).
The totality of the circumstances surrounding the original trial and the subsequent hearing under this rule provides ample evidence of the trial court's opportunity to see the witnesses and observe their demeanor on the stand, and recognition must be given to its superior position to judge their credibility and the weight to be given their testimony. McQueen v. Commonwealth, 721 S.W.2d 694, 1986 Ky. LEXIS 299 (Ky. 1986), cert. denied, McQueen v. Kentucky, 481 U.S. 1059, 107 S. Ct. 2203, 95 L. Ed. 2d 858, 1987 U.S. LEXIS 2233 (1987).
Where the trial court denies a motion for an evidentiary hearing on the merits of allegations raised in a motion pursuant to this rule, the Court of Appeals' review is limited to whether the motion on its face states grounds that are not conclusively refuted by the record and which, if true, would invalidate the conviction. Sparks v. Commonwealth, 721 S.W.2d 726, 1986 Ky. App. LEXIS 1483 (Ky. Ct. App. 1986).
The denial of the motion under this rule to vacate does not preclude the appellant from asserting that he has been denied his right of appeal due to ineffective assistance of counsel, but this claim must be presented to the appellate court with jurisdiction to hear the appeal by an original proceeding seeking the right to prosecute the appeal belatedly. Ewing v. Commonwealth, 734 S.W.2d 475, 1987 Ky. LEXIS 233 (Ky. 1987).
A trial court may not vacate a judgment and enter a new judgment for the purposes of permitting an appeal. Thompson v. Commonwealth, 736 S.W.2d 319, 1987 Ky. LEXIS 231 (Ky. 1987).
Where defendant filed a timely notice of appeal, yet failed to perfect that appeal in a timely fashion, and where that appeal remained pending for approximately eleven years, the proper avenue of relief was not a motion to the trial court to vacate the judgment and enter a new judgment for the purposes of permitting an appeal; rather, relief under these circumstances should be sought pursuant to a petition to the Supreme Court for an order permitting the belated perfection of that appeal. Thompson v. Commonwealth, 736 S.W.2d 319, 1987 Ky. LEXIS 231 (Ky. 1987).
It is not improper to consider a motion to vacate a judgment made pursuant to RCr 10.02 or this rule while a direct appeal from the same judgment is pending. Wilson v. Commonwealth, 761 S.W.2d 182, 1988 Ky. App. LEXIS 183 (Ky. Ct. App. 1988).
Subsection (8) of this rule does not suspend a trial court's order in a proceeding under this rule until the direct appeal of a conviction is finally disposed of. That section of the rule suspends the effectiveness of the court's order in the collateral proceeding until any appeal of the order itself is disposed of. Wilson v. Commonwealth, 761 S.W.2d 182, 1988 Ky. App. LEXIS 183 (Ky. Ct. App. 1988).
It is an established principle that the Court of Appeals will not address an issue which was raised in a direct appeal or which should have been raised in a direct appeal. Brown v. Commonwealth, 788 S.W.2d 500, 1990 Ky. LEXIS 37 (Ky. 1990).
Where defendant's claim that juror failed to answer truthfully to questions on voir dire was considered by the Supreme Court on direct appeal, it could not be considered by the Court of Appeals upon a post-conviction motion to vacate. Brown v. Commonwealth, 788 S.W.2d 500, 1990 Ky. LEXIS 37 (Ky. 1990).
In a proceeding under this rule, the law of the case doctrine prevented the Supreme Court from reviewing issues which were raised and decided on direct appeal. Wilson v. Commonwealth, 975 S.W.2d 901, 1998 Ky. LEXIS 89 (Ky. 1998), cert. denied, 526 U.S. 1023, 119 S. Ct. 1263, 143 L. Ed. 2d 359, 1999 U.S. LEXIS 1982, 67 U.S.L.W. 3586 (1999).
When appellant's appointed counsel filed his appeal from a RCr 11.42 motion in the wrong court, it was error for the court of appeals to deny appellant's motion for a belated appeal. When incompetence of counsel, especially state-appointed counsel, costs an indigent defendant a right of appeal under KRS 22A.020(1), that defendant ought to be entitled to a reinstated or belated appeal, even in collateral proceedings. Moore v. Commonwealth, 199 S.W.3d 132, 2006 Ky. LEXIS 135 (Ky. 2006).
Even if a notation regarding notice of entry of an order denying relief under RCr 11.42 was incorrect, this did not toll the time for filing an appeal; it was a clerical mistake under RCr 10.10. There was an entry as required by RCr 12.06(2), and appellant did not deny that he had been served with proper notice of the date the judgment was entered. Moore v. Commonwealth, 199 S.W.3d 132, 2006 Ky. LEXIS 135 (Ky. 2006).
On the appeal of the trial court's order on a RCr P. 11.42 motion, it is incumbent on the Kentucky Court of Appeals to review in the first instance the trial court's ruling regarding ineffective assistance of appellate counsel (IAAC). If the court of appeals concludes that there was ineffective appellate assistance, then it should proceed to address the omitted issue or issues on which the IAAC claim is based. Should the court of appeals conclude that there was no IAAC meriting relief then, of course, it would be unnecessary for that court to address the issue or issues omitted from the matter-of-right appeal. Any final opinion of the court of appeals would, as always, be subject to discretionary review by the Supreme Court of Kentucky pursuant to RCr P. 76.20. Hollon v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 268 (Ky. 2010), substituted opinion, 334 S.W.3d 431, 2010 Ky. LEXIS 315 (Ky. 2010).
Because no proof was presented to support a claim of ineffectiveness at the hearing, appellant waived this argument on appeal. Saylor v. Commonwealth, 357 S.W.3d 567, 2012 Ky. App. LEXIS 2 (Ky. Ct. App. 2012).
Because appellant did not provide evidence regarding a claim at the hearing, the court had no further testimony to review, and appellant effectively waived this argument on appeal; there was no error with the trial court's conclusion that the medical evidence presented was consistent with the defense position as to the time of death. Saylor v. Commonwealth, 357 S.W.3d 567, 2012 Ky. App. LEXIS 2 (Ky. Ct. App. 2012).
Appellant's claim appeared to be different than the claim presented to the trial court in his RCr P. 11.42 motion; thus, appellant's argument was without merit. Saylor v. Commonwealth, 357 S.W.3d 567, 2012 Ky. App. LEXIS 2 (Ky. Ct. App. 2012).
Inmate's argument that he was incorrectly advised that he would only be required to serve 20 percent of his sentence before becoming eligible for parole, rather than 85 percent, was unpreserved for appellate review under RCr P. 11.42 because the trial court made no findings on the subject of parole eligibility as advised by counsel. Cawl v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 56 (Ky. Ct. App. 2012).
73. — Reinstatement.
Under this rule only the appellate court having jurisdiction to entertain an appeal in a particular action has the power to reinstate an appeal, and under Ky. Const., § 110 only the Supreme Court has appellate jurisdiction over an appeal from conviction for murder, rape and sodomy; therefore, the Court of Appeals is without authority to reinstate an appeal dismissed by that court. Amburgey v. Commonwealth, 579 S.W.2d 376, 1979 Ky. App. LEXIS 386 (Ky. Ct. App. 1979).
When an appeal has been dismissed, the vacation of the judgment by the trial court pursuant to this rule on the ground that the appeal was lost because of ineffective assistance of counsel and the entry of a new judgment from which a new appeal may be taken is not distinguishable from the reinstatement of the appeal. Commonwealth v. Wine, 694 S.W.2d 689, 1985 Ky. LEXIS 228 (Ky. 1985).
Where a defendant's appeal has been dismissed solely due to neglect of counsel, the proper remedy lies in a motion to the court which had jurisdiction to hear the appeal, that it grant a belated appeal or reinstate an appeal which has been dismissed; the remedy in such a case does not lie in this rule. Hicks v. Commonwealth, 825 S.W.2d 280, 1992 Ky. LEXIS 34 (Ky. 1992).
74. — Transcript.
Indigent prisoner was entitled to a free transcript of proceedings on his motion to vacate judgment of conviction and where failure to receive such transcript of the record resulted in his inability to perfect his appeal, the time for filing the record on appeal would not commence until he received the copy. Davenport v. Winn, 385 S.W.2d 185, 1964 Ky. LEXIS 143 (Ky. 1964).
Pauper is entitled to a copy of the record of proceedings had under his motion to vacate the judgment under this rule and mandamus lies to compel the furnishing of the same to him. Bingham v. Stivers, 396 S.W.2d 800, 1965 Ky. LEXIS 132 (Ky. 1965).
Petitioner under this rule is entitled to free transcript of proceedings on motion in order to perfect appeal if he has no money with which to pay for it himself. Wilson v. Jefferson Circuit Court, 401 S.W.2d 54, 1966 Ky. LEXIS 396 (Ky. 1966); Roark v. Stivers, 401 S.W.2d 56, 1966 Ky. LEXIS 398 (Ky. 1966); Davis v. Knuckles, 407 S.W.2d 702, 1966 Ky. LEXIS 175 (Ky. 1966).
On appeal from order in proceeding under this rule, indigent prisoner is entitled to a free transcript of that proceeding but in absence of showing that transcript of original trial record is necessary to the appeal, such transcript need not be furnished. Moore v. Simpson, 411 S.W.2d 325, 1967 Ky. LEXIS 462 (Ky. 1967); Rose v. Simpson, 411 S.W.2d 329, 1967 Ky. LEXIS 464 (Ky. 1967).
An appeal from an order overruling a motion to vacate judgment should include a copy of the judgment to which it relates. Fanelli v. Commonwealth, 423 S.W.2d 255, 1968 Ky. LEXIS 479 (Ky. 1968).
Since a motion to vacate or modify a judgment is essentially a continuation or reopening of the same proceeding that culminated in the judgment under attack, it is incumbent upon counsel to see that the appellate record is adequate to insure an adequate review. Fanelli v. Commonwealth, 423 S.W.2d 255, 1968 Ky. LEXIS 479 (Ky. 1968).
The onus should lie upon the appellant to see that the circuit court clerk includes in the appellate record so much of the trial record leading up to and including the judgment as is necessary to an adequate review, and this he may do by written request, with the same privilege and responsibility on the part of the appellee to see that the record is complete from his or its standpoint. Fanelli v. Commonwealth, 423 S.W.2d 255, 1968 Ky. LEXIS 479 (Ky. 1968).
Where the appellant was a pauper the circuit judge was required to make such necessary orders to provide the movant, at the expense of the county, a transcript only of such portion of the evidence on the hearing of the motion under this rule as relates to the issues on which he was entitled to a hearing. Stinnett v. Commonwealth, 452 S.W.2d 613, 1970 Ky. LEXIS 368 (Ky. 1970).
The defendant was not entitled to post-conviction relief on the grounds he could not afford the transcript of the trial for his appeal where the defendant made no attempt to perfect an appeal in forma pauperis even though he was advised to do so. Brooks v. Commonwealth, 461 S.W.2d 547, 1970 Ky. LEXIS 636 (Ky. 1970).
A movant is entitled to a transcript of record at public expense if his motion under this rule states grounds which, if true, would furnish a basis for relief. Gregory v. Knuckles, 471 S.W.2d 306, 1971 Ky. LEXIS 234 (Ky. 1971).
Under subsection (3) of this rule, final disposition of a petitioner's first motion under this rule concludes all issues that reasonably could have been presented in the same proceeding, so that the petitioner is not entitled to a transcript of record at public expense to appeal the overruling of his second motion under this rule. Gregory v. Knuckles, 471 S.W.2d 306, 1971 Ky. LEXIS 234 (Ky. 1971).
Court erred in denying relief in writ of mandamus to require court reporter to furnish a free transcript where appeal was taken in forma pauperis and it had been determined that petitioner was a pauper. Richardson v. Cannon, 506 S.W.2d 509, 1974 Ky. LEXIS 753 (Ky. 1974).
Regarding appellant's motion under RCr P. 11.42, appellant did not include the full record, and the court had to assume the record supported the trial court's conclusion that a certain instruction was given to the jury. Saylor v. Commonwealth, 357 S.W.3d 567, 2012 Ky. App. LEXIS 2 (Ky. Ct. App. 2012).
75. Habeas Corpus.
Petitioner in federal court for habeas corpus because conduct of state clerk had denied him rights under equal protection and due process clause was not entitled to habeas corpus where he had not attempted to obtain relief under this rule providing adequate post-conviction procedure to determine the matter. Jones v. Davis, 336 F.2d 594, 1964 U.S. App. LEXIS 4299 (6th Cir. 1964); Nolan v. Thomas, 230 F. Supp. 114, 1964 U.S. Dist. LEXIS 6949 (W.D. Ky. 1964).
Habeas corpus would be denied by federal court where applicant failed to exhaust his remedies under this rule. Weigand v. Wingo, 380 F.2d 1022, 1967 U.S. App. LEXIS 5505 (6th Cir. 1967).
While the rule, that the failure to perfect an appeal from one's initial proceeding under this rule can operate as a bar to subsequent proceedings under this rule, is not applied with uniformity, still the district court could not remand petition for habeas corpus for failure to exhaust his state remedies when it appeared doubtful that he still had a state remedy available to him. Lovan v. Wingo, 315 F. Supp. 656, 1970 U.S. Dist. LEXIS 13348 (W.D. Ky. 1970), aff'd, 429 F.2d 1407, 1970 U.S. App. LEXIS 8178 (6th Cir. Ky. 1970).
Defendant must establish that she has exhausted all state court remedies before seeking habeas corpus relief in the federal courts, including allegations that she has made a motion to vacate sentence pursuant to this section. Roberts v. Schabell, 348 F. Supp. 753, 1972 U.S. Dist. LEXIS 11608 (E.D. Ky. 1972).
Where trial judge afforded defendant opportunity to express dissatisfaction with his attorney or to reveal pressures influencing his guilty plea, guilty defendant could not collaterally attach his conviction by habeas corpus. Jenkins v. Wingo, 353 F. Supp. 285, 1972 U.S. Dist. LEXIS 13928 (W.D. Ky. 1972), aff'd, 471 F.2d 292, 1972 U.S. App. LEXIS 6691 (6th Cir. Ky. 1972).
In a habeas corpus proceeding filed prior to the effective date of this rule as a collateral attack on a conviction of incest, but not heard until after the effective date of this rule, it was not incumbent on the trial court to provide the petitioners the various protections afforded by this rule. Higbee v. Thomas, 376 S.W.2d 305, 1963 Ky. LEXIS 196 (Ky. 1963).
Habeas corpus to provide post-conviction review does not apply to proceedings originating after effective date of this rule. Ayers v. Davis, 377 S.W.2d 154, 1964 Ky. LEXIS 489 (Ky. 1964).
In absence of showing that the remedy by motion under this rule was inadequate, habeas corpus proceeding in which prisoner sought to set aside on constitutional grounds the judgment of conviction pursuant to which he was imprisoned was properly dismissed. Jones v. Thomas, 377 S.W.2d 155, 1964 Ky. LEXIS 490 (Ky. 1964), cert. denied, 379 U.S. 850, 85 S. Ct. 93, 13 L. Ed. 2d 53, 1964 U.S. LEXIS 637 (1964); Ayers v. Davis, 377 S.W.2d 154, 1964 Ky. LEXIS 489 (Ky. 1964); Burton v. Thomas, 377 S.W.2d 155, 1964 Ky. LEXIS 491 (Ky. 1964); Brown v. Thomas, 377 S.W.2d 156, 1964 Ky. LEXIS 493 (Ky. 1964); Pryor v. Thomas, 377 S.W.2d 156, 1964 Ky. LEXIS 492 (Ky. 1964); Coles v. Thomas, 377 S.W.2d 157, 1964 Ky. LEXIS 494 (Ky. 1994), cert. denied, 379 U.S. 848, 85 S. Ct. 89, 13 L. Ed. 2d 52, 1964 U.S. LEXIS 625 (1964); Warner v. Davis, 377 S.W.2d 881, 1964 Ky. LEXIS 504 (Ky. 1964); Nicholas v. Thomas, 382 S.W.2d 871, 1964 Ky. LEXIS 366 (Ky. 1964).
Petition for habeas corpus was properly dismissed for lack of showing that a motion under this rule would not have been an adequate remedy but failure of grand jury foreman to sign indictment did not render the judgment of conviction void or the criminal proceedings unconstitutional. Nicholas v. Thomas, 382 S.W.2d 871, 1964 Ky. LEXIS 366 (Ky. 1964).
Petition for habeas corpus properly was dismissed because the petition failed to show inadequacy of the remedy provided by this rule. Harris v. Wingo, 396 S.W.2d 46, 1965 Ky. LEXIS 90 (Ky. 1965); Davis v. Wingo, 396 S.W.2d 53, 1965 Ky. LEXIS 93 (Ky. 1965).
Where petitioner claimed that the Commonwealth effectively forfeited its jurisdiction over him by failure to conform to KRS 440.330 in releasing him after conviction to the state of Tennessee for prosecution, he was not making an assault on the judgment of conviction and consequently was entitled to maintain habeas corpus and not required to pursue the remedy provided by this rule. Herndon v. Wingo, 399 S.W.2d 486, 1966 Ky. LEXIS 469 (Ky. 1966).
Where all of the defendant's grounds included in his petition for a writ of habeas corpus could have been included in his prior motion to vacate judgment, there was no basis for a writ of habeas corpus. Gray v. Wingo, 423 S.W.2d 517, 1968 Ky. LEXIS 483 (Ky. 1968).
Where the petitioner sought a writ of habeas corpus against the judge of the circuit court in which he was convicted, the Court of Appeals had no jurisdiction to entertain the petition since a writ of habeas corpus must be issued by a circuit judge and must be returned before the circuit judge of the county of the alleged illegal restraint. Ringo v. Pound, 436 S.W.2d 264, 1969 Ky. LEXIS 469 (Ky. 1969).
Where a motion under this rule would have been adequate to test the legality of the prisoner's detention, a petition for habeas corpus was dismissed. Cravens v. Wingo, 446 S.W.2d 557, 1969 Ky. LEXIS 122 (Ky. 1969).
Where the claim for relief by the prisoner was a collateral attack upon the judgment and order of the Letcher Circuit Court by authority of which the prisoner was detained, the contention for relief could be raised under a proceeding under this rule rather than by petition for habeas corpus. Richardson v. Howard, 448 S.W.2d 49, 1969 Ky. LEXIS 44 (Ky. 1969).
Where the only assertion of the inadequacy of a proceeding under this rule was that it would take longer than a habeas corpus proceeding, the prisoner failed to establish the inadequacy of the available remedy. Richardson v. Howard, 448 S.W.2d 49, 1969 Ky. LEXIS 44 (Ky. 1969).
Where the defendant did not assert that he had undertaken an appeal from the order denying him relief under this rule, he had not brought himself within the ambit of habeas corpus eligibility. Waddle v. Howard, 450 S.W.2d 233, 1970 Ky. LEXIS 429 (Ky. 1970).
Where the trial court granted a habeas corpus petition that should have been dismissed on the grounds that a motion for post-conviction relief was the proper remedy, since the defendant was released from custody and was no longer a prisoner and could not obtain relief under this rule, the granting of the petition for habeas corpus, though technically in error, would not be disturbed. Howard v. Ingram, 452 S.W.2d 410, 1970 Ky. LEXIS 362 (Ky. 1970).
Where the petitioner was given a one-year sentence under subsection (2) of KRS 434.070 (repealed) but following his probation revocation he was given a two-year sentence under subsection (1) of KRS 439.300 (repealed), although his proper remedy was under this rule he was granted relief in his habeas corpus proceeding to prevent further controversies where the disposition would be the same. Hardy v. Howard, 458 S.W.2d 764, 1970 Ky. LEXIS 183 (Ky. 1970).
Where the defendant voluntarily dismissed his appeal from denial of a CR 60.02 motion pending determination of his petition for post-conviction relief under this rule raising the same issues, there was no procedural default sufficient to entitle the defendant to federal habeas corpus review. Wesselman v. Seabold, 834 F.2d 99, 1987 U.S. App. LEXIS 15334 (6th Cir. 1987), cert. denied, 485 U.S. 1024, 108 S. Ct. 1581, 99 L. Ed. 2d 895, 1988 U.S. LEXIS 1923, 56 U.S.L.W. 3737 (1988).
As an exception to the general rule that the RCr 11.42 procedure is adequate for a collateral attack by a prisoner in custody under a judgment which he believes to be defective for one reason or another, a writ of habeas corpus remains for a prisoner who can establish in a summary procedure that the judgment by which he is detained is void ab initio. Commonwealth v. Marcum, 873 S.W.2d 207, 1994 Ky. LEXIS 32 (Ky. 1994).
State improperly treated prisoner's motion under KRS 532.050 as the equivalent of a Rule 11.42 motion in which collateral attack of his conviction could have been made, and barred his federal petition for a writ of habeas corpus. Reynolds v. Berry, 146 F.3d 345, 1998 U.S. App. LEXIS 11695 (6th Cir. 1998).
With the evolution of post-conviction relief under RCr 11.42, habeas corpus has remained an extraordinary remedy only available under limited circumstances. M.M. v. Williams, 113 S.W.3d 82, 2003 Ky. LEXIS 145 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 215 (Ky. 2003).
Dismissal of the inmate's 28 USCS § 2254 petition for a writ of habeas corpus was proper since: (1) the inmate had procedurally defaulted the ineffective assistance of counsel claim, (2) RCr 11.42 was an adequate and independent ground foreclosing review of the inmate's habeas claim, (3) the inmate had not met the burden of showing his actual innocence, and (4) the inmate did not argue the cause prong of the cause and prejudice test. Wilson v. Webb, 107 Fed. Appx. 516, 2004 U.S. App. LEXIS 17625 (6th Cir. 2004), cert. denied, 125 S. Ct. 927, 160 L. Ed. 2d 815, 2005 U.S. LEXIS 208, 73 U.S.L.W. 3399 (U.S. 2005).
Because a death row inmate should have raised his claim of unreasonable delay in being presented to a judge following his arrest on direct appeal but failed to do so, his claim was procedurally barred for habeas corpus purposes; RCr 11.42 provides a vehicle to attack an erroneous judgment only for reasons that were not accessible by direct appeal. Thus, the raising of the argument at a CR 11.42 hearing did not cure the default. Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
Because a prisoner's state court motion to vacate, set aside, or correct his sentence under RCr 11.42 did not raise the same issues that were before a federal court on the prisoner's petition for habeas corpus relief, the court would not hold the habeas corpus petition in abeyance. Belcher v. Motley, — F. Supp. 2d —, 2006 U.S. Dist. LEXIS 72500 (E.D. Ky. 2006).
RCr 11.42(10) is not a substantive law that restricted a petitioner's access to habeas corpus relief pursuant to KRS 419.020, in violation of Ky. Const. §§ 16, 26 and 27; rather, it exists simultaneously. Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
State prisoner's inability to assert his sufficiency-of-the-evidence claim, both because he could have raised the claim in his direct appeal to the Kentucky Supreme Court and because such claims could not be raised in a RCr 11.42 motion to  vacate sentence, meant that his claim was both procedurally defaulted and exhausted for habeas corpus purposes. Morningstar v. Haney, 625 F. Supp. 2d 434, 2008 U.S. Dist. LEXIS 55547 (E.D. Ky. 2008).
Federal habeas petitioner's claim that his guilty plea was void because he was entitled to a transfer hearing before being moved from juvenile court to circuit court and that he neither received nor properly waived such a hearing was waived because he failed to raise it during his Ky. R. Cr. P. 11.42 collateral attack on the effectiveness of his counsel, and he failed to show cause for such failure. Jennings v. Morgan, — F. Supp. 2d —, 2009 U.S. Dist. LEXIS 118577 (W.D. Ky. 2009).
Inmate's 28 U.S.C.S. § 2254 petition was denied because (1) the inmate's ineffective assistance of counsel claims were not exhausted in his RCr P. 11.42 proceedings, the ineffective assistance of counsel claims were procedurally defaulted, and the procedural default was not excused by the alleged ineffective assistance of inmate's post-conviction counsel; (2) the inmate failed to establish that the state court's decision that he was competent to enter a guilty plea was an unreasonable determination of the facts in light of the evidence presented; (3) errors allegedly committed during the R. 11.42 proceedings in refusing to appoint an expert were outside the scope of federal habeas corpus review, and regardless, the trial court did not abuse its discretion in refusing to appoint the expert. Hager v. Parker, — F. Supp. 2d —, 2010 U.S. Dist. LEXIS 21213 (E.D. Ky. 2010).
76. Exhaustion of Remedies.
Where defendant had previously petitioned under this rule and where a subsequent motion would have been denied without a hearing, court of appeals did not require exhaustion of state court remedies since such a requirement would have been an exercise in futility. Matthews v. Wingo, 474 F.2d 1266, 1973 U.S. App. LEXIS 11384 (6th Cir. 1973), cert. denied, 411 U.S. 985, 93 S. Ct. 2283, 36 L. Ed. 2d 963, 1973 U.S. LEXIS 2464 (1973).
Where the defendant failed to raise his ineffective assistance of counsel claim in his collateral attack on his burglary and persistent felony offender convictions, he was precluded from doing so; therefore, he exhausted his state remedies. Stamps v. Rees, 834 F.2d 1269, 1987 U.S. App. LEXIS 15882 (6th Cir. 1987), cert. denied, Stamps v. Parke, 485 U.S. 980, 108 S. Ct. 1279, 99 L. Ed. 2d 489, 1988 U.S. LEXIS 1476, 56 U.S.L.W. 3666 (1988).
77. Mandamus.
Relief in nature of mandamus to compel judge of circuit court by which prisoner was convicted and committed to rule on his motion under this rule to vacate judgment of conviction should be sustained and judge ordered to dispose of the motion by appropriate order where response indicated that the motion was insufficient on its face and should be summarily overruled in order that petitioner would not be deprived of the right of testing its sufficiency by appeal. Benson v. Iler, 371 S.W.2d 15, 1963 Ky. LEXIS 86 (Ky. 1963).
Petition seeking to mandate judge to correct form of his judgment by removing provision permitting state parole board to determine whether sentence should run concurrently or consecutively with a five-year sentence for another offense was denied where upon being informed the state parole board did not have such discretion the judge, before the petition for mandamus was filed, had entered an order declaring that the two sentences should run consecutively. Gibson v. Judge of Warren Circuit Court, 375 S.W.2d 276, 1964 Ky. LEXIS 407 (Ky. 1964).
Where judge considered grounds set forth in prisoner's motion to vacate judgment and entered an order overruling motion, prisoner's mandamus proceeding against judge to require him to grant motion or hearing thereon became moot. Wagner v. Hodges, 376 S.W.2d 689, 1964 Ky. LEXIS 469 (Ky. 1964); Graston v. Ropke, 379 S.W.2d 251, 1964 Ky. LEXIS 233 (Ky. 1964); Kinnon v. Yager, 380 S.W.2d 259, 1964 Ky. LEXIS 303 (Ky. 1964); McKinney v. Porter, 385 S.W.2d 162, 1964 Ky. LEXIS 129 (Ky. 1964).
Where record on mandamus proceeding in Court of Appeals did not show that the petitioner had representation by a counsel, and a hearing, the court by mandamus would require the reopening of the proceedings. Wilson v. Jefferson Circuit Court, 384 S.W.2d 305, 1964 Ky. LEXIS 84 (Ky. 1964).
Mandamus would not lie to compel the court to order a copy of the record of the trial of the petitioner on a criminal charge where he had not filed a motion to set aside the judgment but was planning to do so. Harden v. Turner, 394 S.W.2d 749, 1965 Ky. LEXIS 201 (Ky. 1965).
Appellant inmate's request for a writ of mandamus to direct a trial court judge to release expert witness funds pursuant to KRS 31.185 and RCr P. 11.42 was properly denied, as he failed to allege or show that he lacked an adequate remedy by appeal or otherwise. Jones v. Costanzo, 393 S.W.3d 1, 2012 Ky. LEXIS 185 (Ky. 2012).
78. Delayed Appeal.
The proper procedure to obtain a delayed appeal, when an appellate court has dismissed a prior appeal, is to file a motion in the proper appellate court, and if findings of fact appear necessary, the matter may be remanded to the trial court. Jones v. Commonwealth, 593 S.W.2d 869, 1979 Ky. App. LEXIS 505 (Ky. Ct. App. 1979).
When an appellant who filed an untimely notice of appeal from a RCr 11.42 motion was not represented by counsel at the time, and did not have a constitutional right to counsel or to appointment of counsel, the court of appeals properly denied his motion for a belated appeal. Moore v. Commonwealth, 199 S.W.3d 132, 2006 Ky. LEXIS 135 (Ky. 2006).
79. Increase in Sentence.
Where defendant was originally sentenced to one year imprisonment on his guilty plea to third-degree burglary, with such sentence suspended in lieu of five years' probation, based on defendant's statement that this was his first offense, the court erred in setting aside the sentence of probation and increasing the punishment from the original one year to five years with no probation after learning that defendant had numerous offenses in the State of Iowa, since the court lost control of its judgment ten days after its entry, pursuant to CR59.05. Since, when the Criminal Rules do not supersede the Civil Rules, or are not inconsistent therewith, according to RCr 13.04, the Civil Rules apply, the only proper procedure available for the trial court to vacate or amend its judgment after ten (10) days would have been as a result of a hearing had on the basis of the Commonwealth filing a CR 60.02 judgment procured by fraud motion, supported by sufficient affidavit, to be served on the defendant with proper notice of hearing. McMurray v. Commonwealth, 682 S.W.2d 794, 1985 Ky. App. LEXIS 497 (Ky. Ct. App. 1985).
RCr P. 11.42 did not authorize a trial court to correct an alleged error in the calculation of defendant's presentencing custody credit, effectively increasing defendant's sentence, six years after defendant was sentenced because RCr P. 11.42 did not apply, since it was the Commonwealth which alleged error. Bard v. Commonwealth, — S.W.3d —, 2011 Ky. LEXIS 675 (Ky. 2011).
80. Jurisdiction.
The trial court did not err in overruling the defendant's motion under this rule to vacate the judgment revoking his probation without an evidentiary hearing, where the defendant was convicted of two misdemeanors and any attack on the misdemeanor convictions should have been made in the county district court. MacLaughlin v. Commonwealth, 717 S.W.2d 506, 1986 Ky. App. LEXIS 1217 (Ky. Ct. App. 1986).
Although defendant had been sentenced to 40 years imprisonment, because it was not a death sentence, neither RCr 74.02, Ky. Const. § 110(2)(b), nor the language in Skaggs deprived the Kentucky Court of Appeals of authority to decide defendant's appeals of the trial court's denial of defendant's post-conviction motions. Cardine v. Commonwealth, 102 S.W.3d 927, 2003 Ky. LEXIS 66 (Ky. 2003).
81. Self-Incrimination.
In the proceeding under this rule, the defendant was not entitled to invoke the privilege against self-incrimination where his conviction had already been upheld on appeal. McQueen v. Commonwealth, 721 S.W.2d 694, 1986 Ky. LEXIS 299 (Ky. 1986), cert. denied, McQueen v. Kentucky, 481 U.S. 1059, 107 S. Ct. 2203, 95 L. Ed. 2d 858, 1987 U.S. LEXIS 2233 (1987).
82. Prior Conviction.
A prior conviction may not be utilized under KRS 532.055 or under KRS 532.080 unless: (1)  The time for appealing the conviction has expired without appeal having been taken, or (2)  matter of right appeal has been taken pursuant to Ky. Const., § 115 and the judgment of conviction has been affirmed. This does not apply to collateral attacks, such as motions under this rule, nor does it apply to pending motions for discretionary review. If discretionary review has been granted, the conviction shall not be utilized until the case is disposed of by the reviewing court. Melson v. Commonwealth, 772 S.W.2d 631, 1989 Ky. LEXIS 58 (Ky. 1989).
Where defendant was convicted of trafficking in a controlled substance in the first degree and of being a persistent felony offender in the second degree, the appropriate remedy to challenge the 1985 and 1991 convictions, which were used for the persistent felony charge, was pursuant to this rule. Webb v. Commonwealth, 904 S.W.2d 226, 1995 Ky. LEXIS 92 (Ky. 1995), rehearing denied, 1995 Ky. LEXIS 89 (Ky. 1995).
Previously-dismissed conviction was not introduced at defendant's sentencing for being a persistent felony offender because a reversal of a trial court's decision denying defendant an evidentiary hearing on defendant's RCr P. 11.42 motion as to the conviction did not vacate the conviction. Allen v. Commonwealth, 410 S.W.3d 125,  2013 Ky. LEXIS 395 (Ky. 2013).
83. Expert funding.
There is no authority to support ex parte motions for hearings for expert fundings in connection with a motion to vacate judgment. Haight v. Commonwealth, 41 S.W.3d 436, 2001 Ky. LEXIS 123 (Ky. 2001), cert. denied, 534 U.S. 998, 122 S. Ct. 471, 151 L. Ed. 2d 386, 2001 U.S. LEXIS 10058, 70 U.S.L.W. 3315 (2001).
Defendant was entitled to a writ of mandamus ordering the trial court to conduct an evidentiary hearing to determine whether he was entitled to state funds for expert assistance on his RCr 11.42 motion because defendant showed that such funds were reasonably necessary for a full presentation of his case asserting ineffective assistance of counsel and prosecutorial misconduct. Mills v. Messer, 268 S.W.3d 366, 2008 Ky. LEXIS 157 (Ky. 2008).
84. Discovery.
Discovery is not authorized in a post-conviction proceeding. Haight v. Commonwealth, 41 S.W.3d 436, 2001 Ky. LEXIS 123 (Ky. 2001), cert. denied, 534 U.S. 998, 122 S. Ct. 471, 151 L. Ed. 2d 386, 2001 U.S. LEXIS 10058, 70 U.S.L.W. 3315 (2001).
Prohibition against discovery in the inmate's pending proceeding under RCr 11.42 did not preclude the inmate from obtaining a copy of his file that was kept by his trial counsel. Even though trial counsel claimed that portions of the file were work product, trial counsel was nevertheless obligated to provide the inmate, his former client, with copies of the file. Hiatt v. Clark, 194 S.W.3d 324, 2006 Ky. LEXIS 154 (Ky. 2006).
Inmate, who was black, and was convicted and sentenced to death for the murder of two white high school students about the time that Batson was being decided was entitled to discovery under R. Governing § 2254 Cases U.S. Dist. Cts. 6 limited to information relevant to the inmate's Batson claim that the jury in the inmate's case was selected through racially discriminatory means in violation of the inmate's rights under the Equal Protection Clause of the Fourteenth Amendment, U.S. Const. amend. XIV. The good cause that the inmate needed to show under that rule to obtain discovery was not as high of a standard as that set forth in 28 U.S.C.S. § 2254(e)(2) for evidentiary hearings and the trial court should have, but did not, address the inmate's claim that Batson had been violated in the RCr P. 11.42 motion to vacate that the inmate filed and the trial court denied. Taylor v. Simpson, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 30969 (E.D. Ky. 2011).
85. Delay In Carrying Out Sentence.
As a 19-year delay in executing an inmate was mostly attributable to his own actions, carrying out the sentence would not be cruel and unusual punishment. Simmons v. Commonwealth, 191 S.W.3d 557, 2006 Ky. LEXIS 51 (Ky. 2006), rehearing denied, — S.W.3d —, 2006 Ky. LEXIS 620 (Ky. June 15, 2006), cert. denied, — U.S. —, 127 S. Ct. 1132, 166 L. Ed. 2d 908, 2007 U.S. LEXIS 1141 (2007), overruled in part, Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009).
86. Coram Nobis.
A writ of error coram nobis was a common-law writ whereby one imprisoned on conviction of a crime could obtain a new trial by producing proof that at previous trial he was wrongfully deprived of a defense which probably would have established his innocence. Walsh v. Tuggle, 303 Ky. 200, 197 S.W.2d 253, 1946 Ky. LEXIS 821 (Ky. 1946) (decided under prior law).
At common law, writ of error coram nobis was one of the direct proceedings for setting aside judgment, and test of the right to writ was mistake or lack of knowledge of facts inhering in the judgment itself, and was available to obtain review of judgment by court which entered it, where certain mistakes of fact had occurred which had not been put in issue or passed upon by court such as death of a party, infancy, error in process, or mistakes of the clerk, but errors of law were excluded from the causes on account of which the writ might issue. Ford v. Commonwealth, 312 Ky. 718, 229 S.W.2d 470, 1950 Ky. LEXIS 743 (Ky. 1950) (decided under prior law).
Purpose of writ of coram nobis was to revest the court with jurisdiction in an extreme emergency and permit inquiry into important question of whether the judgment of conviction should be vacated because defendant was unknowingly deprived of a defense which would have probably disproved his guilt and prevented his conviction, and if that probability was established to grant defendant a new trial of the accusation. Harrod v. Whaley, 242 S.W.2d 750, 1951 Ky. LEXIS 1069 (Ky. 1951); Kinder v. Commonwealth, 269 S.W.2d 212, 1954 Ky. LEXIS 966 (Ky. 1954); Creech v. Commonwealth, 291 S.W.2d 565, 1956 Ky. LEXIS 394 (Ky. 1956); Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958); Hamm v. Mansfield, 317 S.W.2d 172, 1958 Ky. LEXIS 78 (Ky. 1958), cert. denied, 359 U.S. 928, 79 S. Ct. 611, 3 L. Ed. 2d 630, 1959 U.S. LEXIS 1456 (1959) (decided under prior law).
Scope of writ of error coram nobis was confined to vacating judgment of conviction for errors of fact for which defendant was not to blame and did not lie to correct errors of law. Kinder v. Commonwealth, 269 S.W.2d 212, 1954 Ky. LEXIS 966 (Ky. 1954) (decided under prior law).
The writ of coram nobis was a common-law writ primarily used in civil cases and seldom used in criminal cases for the purpose of calling to the court's attention an error in facts but it was considered an appropriate remedy in criminal prosecutions as well as in civil actions. Morris v. Thomas, 275 S.W.2d 423, 1954 Ky. LEXIS 1251 (Ky. 1954); Harrod v. Whaley, 242 S.W.2d 750, 1951 Ky. LEXIS 1069 (Ky. 1951); Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958) (decided under prior law).
The writ of coram nobis was an extraordinary remedy which issued for the judicial correction of a wrong committed in the administration of criminal justice and resulted in the deprivation of life or liberty without due process of law, but it was available only after all other judicial processes had been exhausted. Merrifield v. Commonwealth, 283 S.W.2d 214, 1955 Ky. LEXIS 299 (Ky. 1955); Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956); Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957) (decided under prior law).
Defendant had no constitutional right to be present in court when the merits of petition for coram nobis were considered and passed upon by the trial judge since proceeding was one of a civil nature. Abrams v. Commonwealth, 296 S.W.2d 210, 1956 Ky. LEXIS 185 (Ky. 1956), cert. denied, 352 U.S. 1013, 77 S. Ct. 586, 1 L. Ed. 2d 559, 1957 U.S. LEXIS 1381 (1957); Commonwealth v. Sirles, 267 S.W.2d 66, 1953 Ky. LEXIS 1224 (Ky. 1953); Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956) (decided under prior law).
Since petition for writ of coram nobis to set aside conviction in a criminal case was essentially a civil action, no constitutional rights were infringed when the trial court refused to follow the procedures ordinarily associated with criminal prosecutions. Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957) (decided under prior law).
Obtaining writ of error coram nobis was not matter of right, but granting of it was matter of sound judicial discretion exercised upon showing of reasonable certainty. Richardson v. Commonwealth, 328 S.W.2d 154, 1959 Ky. LEXIS 97 (Ky. 1959) (decided under prior law); Underhill v. Thomas, 299 S.W.2d 633, 1957 Ky. LEXIS 419 (Ky. 1957) (decided under prior law).
A coram nobis proceeding was method of obtaining review of judgment for the purpose of correcting errors of fact which bore on question of guilt or innocence of a party upon the revelation of certain facts which were unknown to party seeking relief or which he could not have discovered by reasonable diligence at time and which if known would have prevented rendition of judgment. George v. Commonwealth, 349 S.W.2d 843, 1961 Ky. LEXIS 77 (Ky. 1961) (decided under prior law).
CR 60.02 is the appropriate vehicle for a claim to set aside a death sentence on grounds that a defendant is mentally retarded. Commonwealth v. Paisley, 201 S.W.3d 34, 2006 Ky. LEXIS 241 (Ky. 2006), writ denied, White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
87. — Procedure.
Petition for writ of coram nobis asking that verdict of jury and the judgment thereon be vacated and that defendant be granted a new trial was properly treated as one instituted under civil rule that provided for relief by motion, grounds of mistake, newly discovered evidence or fraud. Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958); Jackson v. Commonwealth, 344 S.W.2d 381, 1961 Ky. LEXIS 221 (Ky. 1961), cert. denied, 368 U.S. 842, 82 S. Ct. 70, 7 L. Ed. 2d 41, 1961 U.S. LEXIS 577 (1961) (decided under prior law).
CR 60.02 allows motions to be used by criminal defendants to present additional issues not specifically available through direct appeals or RCr 11.42 motions. CR 60.02 motions are limited to afford special and extraordinary relief not available in other proceedings and the rule is not intended to provide an avenue for defendants to relitigate issues which could have been presented in a direct appeal or a Rcr 11.42 proceeding. Baze v. Commonwealth, 276 S.W.3d 761, 2008 Ky. LEXIS 297 (Ky. 2008), rehearing denied, 2009 Ky. LEXIS 111 (Ky. Mar. 19, 2009).
88. — Availability.
Writ of coram nobis did not lie where it was based upon same ground as motion for new trial which had been denied by the court. Ford v. Commonwealth, 312 Ky. 718, 229 S.W.2d 470, 1950 Ky. LEXIS 743 (Ky. 1950) (decided under prior law).
Writ of coram nobis will lie where accused desired to bring some new fact before the court which could not be presented by motion for new trial, appeal or other existing statutory proceedings. Ford v. Commonwealth, 312 Ky. 718, 229 S.W.2d 470, 1950 Ky. LEXIS 743 (Ky. 1950) (decided under prior law).
Where certiorari was denied by supreme court and defendant who had been convicted of murder waited until two days prior to date set for his execution before he applied for writ of coram nobis on grounds of newly discovered evidence, delay was strongly persuasive of fact his petition lacked merit. Bircham v. Commonwealth, 245 S.W.2d 932, 1952 Ky. LEXIS 606 (Ky. 1952) (decided under prior law).
Coram nobis did not lie where accused desired to bring some new fact before the court which could not have been discovered by due diligence on the part of accused or his attorney in time to be presented at trial or on motion for new trial. Spears v. Commonwealth, 253 S.W.2d 570, 1952 Ky. LEXIS 1097 (Ky. 1952) (decided under prior law).
Where question of inexperience of counsel appointed by court to defend defendant was before Court of Appeals on the original appeal, it could not be considered in action for writ of coram nobis. Spears v. Commonwealth, 253 S.W.2d 570, 1952 Ky. LEXIS 1097 (Ky. 1952) (decided under prior law).
Coram nobis would lie to obtain a new trial because of conditions for which applicant was not responsible and which made record in which judgment was rendered appear regular and in conformity with law, when real facts as presented in application for writ rendered original trial tantamount to none at all, an d to enforce the judgment would be an absolute denial of justice. Clark v. Commonwealth, 259 S.W.2d 446, 1953 Ky. LEXIS 948 (Ky. 1953) (decided under prior law).
Coram nobis was not available to obtain relief from void judgment where defendant knew, or, by exercise of due diligence could have known that no court was in session when indictment was returned by grand jury and the court should have granted defendant relief from the void judgment by granting him the writ of habeas corpus which he sought. Beach v. Lady, 262 S.W.2d 837, 1953 Ky. LEXIS 1139 (Ky. 1953) (decided under prior law).
It was reversible error for trial court to grant defendant a writ of coram nobis and set aside his sentence of conviction upon the ground that his change of plea of not guilty to guilty was induced by the unintentional misrepresentation by Commonwealth that sentences on two indictments would run concurrently and not consecutively, since the error, if construed to be a mistake of fact, was a mistake which did not bear on question of guilt or innocence, and the enforcement of the judgment sentencing defendant would not be a denial of justice. Commonwealth v. Sirles, 267 S.W.2d 66, 1953 Ky. LEXIS 1224 (Ky. 1953) (decided under prior law).
The extraordinary writ of error coram nobis was not to be perverted to allow an accused to act upon advice of counsel and take his chance before a jury without testifying, and then when convicted claim that he was denied his constitutional right to testify. Kinder v. Commonwealth, 269 S.W.2d 212, 1954 Ky. LEXIS 966 (Ky. 1954) (decided under prior law).
Coram nobis would not lie where advantage could have been taken of alleged error at trial, as where the facts complained of were known before or at trial or, by due diligence, could have been ascertained. Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957) (decided under prior law).
Criminal judgment could be set aside only in extraordinary cases where the showing made was of such conclusive character that it indicated that verdict most probably would not have been rendered and that there was strong probability of a miscarriage of justice. Underhill v. Thomas, 299 S.W.2d 633, 1957 Ky. LEXIS 419 (Ky. 1957) (decided under prior law).
Defendant was not entitled to relief against judgment of conviction on grounds that were available to him on original appeal from conviction, including complaint that evidence procured by reason of an illegal search and seizure was introduced in the original trial over his objection, that other incompetent and irrelevant evidence was introduced over his objection, that instructions given failed to give the whole law of the case and that his attorney was not present with him when sentence was pronounced. Hamm v. Mansfield, 317 S.W.2d 172, 1958 Ky. LEXIS 78 (Ky. 1958), cert. denied, 359 U.S. 928, 79 S. Ct. 611, 3 L. Ed. 2d 630, 1959 U.S. LEXIS 1456 (1959) (decided under prior law).
Question of guilt or innocence of defendant was not a necessary subject of inquiry in writ of coram nobis but this did not forbid an examination of the entire record having to do with guilt or innocence of the defendant to determine if jury would have reached the same verdict without the newly discovered evidence. Richardson v. Commonwealth, 328 S.W.2d 154, 1959 Ky. LEXIS 97 (Ky. 1959) (decided under prior law).
89. — Grounds.
Coram nobis could not be obtained on the ground defendant and his attorney did not discover fact until during the second day of trial. Spears v. Commonwealth, 253 S.W.2d 570, 1952 Ky. LEXIS 1097 (Ky. 1952) (decided under prior law).
Inexperience, incompetency, or inefficiency of counsel is not ground for granting coram nobis. Spears v. Commonwealth, 253 S.W.2d 570, 1952 Ky. LEXIS 1097 (Ky. 1952); Meredith v. Commonwealth, 312 S.W.2d 460, 1958 Ky. LEXIS 227 (Ky. 1958) (decided under prior law).
Defendant was not unknowingly deprived of a defense where he admitted that he was advised by his counsel not to testify, and, if his attorney did not counsel him to the best effect, defendant could not rely upon such error to obtain writ of coram nobis, particularly where his testimony would have been that he was present when the shot was fired but a denial that he had anything to do with the killing which would not have probably disproved his guilt. Kinder v. Commonwealth, 269 S.W.2d 212, 1954 Ky. LEXIS 966 (Ky. 1954) (decided under prior law).
Errors which are the basis of contentions that court erred in failing to grant motion for new trial after conviction and in failing to hold that a witness committed perjury when she orally repudiated affidavit presented to support motion for new trial were not hidden and unseen errors and were not proper errors for Court of Appeals to consider on a petition for coram nobis. Creech v. Commonwealth, 291 S.W.2d 565, 1956 Ky. LEXIS 394 (Ky. 1956) (decided under prior law).
Coram nobis was available in criminal cases to obtain new trial on a showing of conditions which established that original trial was tantamount to none at all because a miscarriage of justice had effectually deprived the defendant of life or property without due process of law. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956) (decided under prior law).
Court did not abuse its discretion in denying writ of coram nobis on affidavits of two witnesses that they had given false testimony when they testified against defendant where their testimony was merely corroborative of other testimony introduced by Commonwealth and defendant was not convicted solely upon their alleged false testimony. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956) (decided under prior law).
Test of whether writ of coram nobis should have been granted was one that involved the conclusive character of the evidence. Underhill v. Thomas, 299 S.W.2d 633, 1957 Ky. LEXIS 419 (Ky. 1957) (decided under prior law).
Where a prisoner in state penitentiary filed a petition for writ of coram nobis and a new trial of original case in order that he might have an opportunity to enjoy the right and privilege to the records as a pauper and right to appeal, there was no merit in defendant's proceeding or appeal since defendant had not been denied any legal right in any way or any degree in absence of evidence of financial poverty or any showing that circuit court's judgment denying such relief was erroneous. Duke v. Commonwealth, 305 S.W.2d 527, 1957 Ky. LEXIS 318 (Ky. 1957) (decided under prior law).
Coram nobis was available to obtain a new trial in criminal case on a showing of conditions which established that original trial was tantamount to none at all because a miscarriage of justice had effectually deprived defendant of life, liberty or property without due process of law. Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958) (decided under prior law).
Executive order of governor commuting sentence could have been produced by defendant with exercise of due diligence at subsequent trial for second manslaughter offense and its benefits were not available to him in proceeding under civil rule that provided for relief by motion, grounds of mistake, newly discovered evidence or fraud. Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958) (decided under prior law).
Where the Commonwealth's proof showed beyond a reasonable doubt that a valid indictment was returned, depositions of nine persons who were a part of grand jury which rendered indictment in controversy against petition for coram nobis that each of them had no recollection of the indictment was of a wholly negative character and did not rise to the level of positive proof required to establish that petitioner was not indicted by the grand jury and to entitle him to relief on grounds that he was not indicted for the crime of which he was convicted. Sherrill v. Commonwealth, 323 S.W.2d 586, 1959 Ky. LEXIS 333 (Ky. 1959) (decided under prior law).
Where defendant was represented throughout trial by counsel and did not seek a new trial by motion, coram nobis for setting aside judgment was not available on grounds petitioner had been overreached and deceived and did not have a fair and impartial trial. George v. Commonwealth, 349 S.W.2d 843, 1961 Ky. LEXIS 77 (Ky. 1961) (decided under prior law).
90. — Diligence.
On petition for writ of error coram nobis, due diligence to discover grounds of petition before it was too late to be available under statutory processes was to be considered and it should appear with reasonable certainty that earlier action to secure relief and redress was not reasonably possible or that there was an extreme exigency. Reed v. Commonwealth, 261 S.W.2d 9, 1953 Ky. LEXIS 994 (Ky. 1953), cert. denied, 347 U.S. 957, 74 S. Ct. 684, 98 L. Ed. 1102, 1954 U.S. LEXIS 2208 (1954), rehearing denied, 347 U.S. 971, 74 S. Ct. 780, 98 L. Ed. 1112 (1954) (decided under prior law).
Motion to set aside judgment of conviction in lieu of coram nobis relief on ground that a member of jury was employed by or associated with the Commonwealth's attorney who prosecuted case where there was no allegation or proof on part of defendant that he had used diligence to discover alleged business relationship between Commonwealth's attorney and juror would not be granted. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956) (decided under prior law).
Trial judge correctly denied writ of coram nobis because remedy by appeal was adequate where defendant, with due diligence, could have discovered presence of a deputy sheriff on grand jury returning the indictment and improper remarks made by trial judge in presence of jury during defendant's absence in time to have included the errors in his motion and grounds for new trial and appeal from ruling on the motion for new trial. Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957) (decided under prior law).
91. — Petition.
It was necessary that a petition for coram nobis aver facts showing exercise of diligence on the part of accused or his attorney to discover any irregularities in the empaneling of the grand jury which indicted defendant and the petit jury which tried him. Spears v. Commonwealth, 253 S.W.2d 570, 1952 Ky. LEXIS 1097 (Ky. 1952) (decided under prior law).
Where both defendant and attorney knew there were no Negroes on the petit jury and by inquiry they could have readily ascertained whether there were any Negroes on the grand jury, petition for coram nobis which failed to aver facts showing exercise of diligence on the part of accused or his attorney to discover any irregularities in the empaneling of grand or petit jury was insufficient. Spears v. Commonwealth, 253 S.W.2d 570, 1952 Ky. LEXIS 1097 (Ky. 1952) (decided under prior law).
Petition for coram nobis which did not aver any facts showing any irregularity in trial, much less a hidden mistake of facts in defendant's trial which could not have been discovered by due diligence in time to have been presented to court which tried him, was not sufficient. Clark v. Commonwealth, 259 S.W.2d 446, 1953 Ky. LEXIS 948 (Ky. 1953) (decided under prior law).
On petition for writ of error coram nobis, petitioner must show that although the record appears proper, the real facts of the case rendered original trial tantamount to no trial. Reed v. Commonwealth, 261 S.W.2d 9, 1953 Ky. LEXIS 994 (Ky. 1953), cert. denied, 347 U.S. 957, 74 S. Ct. 684, 98 L. Ed. 1102, 1954 U.S. LEXIS 2208 (1954), rehearing denied, 347 U.S. 971, 74 S. Ct. 780, 98 L. Ed. 1112 (1954) (decided under prior law).
Trial court did not abuse its discretion in denying writ of coram nobis where, in support of application, defendant filed affidavits of two convicted felons incarcerated in the same prison as defendant claiming that affiants were present on occasion when officer was fatally shot, that defendant was not the person who did the shooting, and that defendant did not know they had witnessed the crime until shortly before he made application for writ of coram nobis but failing to identify the person who fired the shot or to furnish any description of that person. Merrifield v. Commonwealth, 283 S.W.2d 214, 1955 Ky. LEXIS 299 (Ky. 1955) (decided under prior law).
Where record did not disclose that petitioner had made a motion to have witness subpoenaed to testify or that court had ruled thereon, Court of Appeals could not consider in coram nobis proceeding whether court committed error by not granting petitioner's motion to subpoena his witness. Creech v. Commonwealth, 291 S.W.2d 565, 1956 Ky. LEXIS 394 (Ky. 1956) (decided under prior law).
A criminal judgment could be set aside on motion made under civil rule in lieu of petition for writ of coram nobis only in extraordinary and emergency cases where the showing made was of such a conclusive character as to indicate that the verdict most probably would not have been rendered and that there was a strong probability of a miscarriage of justice, and such relief could be granted only upon recognized and limited coram nobis principles. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956) (decided under prior law).
A motion to set aside judgment made under civil rule in lieu of petition for writ of coram nobis had to be made within a reasonable time after rendition of judgment. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956) (decided under prior law).
Motion to set aside the judgment made in lieu of a petition for writ of coram nobis was the proper procedure to obtain relief from judgment of conviction on ground that a member of jury was employed by or associated with the Commonwealth's attorney and that two witnesses gave false testimony against accused. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956) (decided under prior law).
Where movant filed a petition for writ of error coram nobis, and time had long since expired for taking an appeal from an order dismissing the petit ion, movant's request to be permitted to take a delayed appeal was denied where appellate court had no record upon which an appeal could be taken nor did rules authorizing granting of relief sought. Burks v. Commonwealth, 296 S.W.2d 737, 1956 Ky. LEXIS 234 (Ky. 1956), cert. denied, 353 U.S. 961, 77 S. Ct. 871, 1 L. Ed. 2d 912, 1957 U.S. LEXIS 974 (1957) (decided under prior law).
Dismissal of petition for writ of coram nobis without a hearing did not deny petitioner due process where petition did not state facts sufficient to justify issuance of the writ. Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957) (decided under prior law).
It is improper to seek a writ of coram nobis while an appeal is pending, even if the writ is sought on grounds which would not be available in the appeal itself. Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957) (decided under prior law).
Motion to obtain relief from judgment of conviction under civil rule that provided for relief by motion, grounds of mistake, newly discovered evidence or fraud could be granted only on recognized and limited coram nobis principles. Hamm v. Mansfield, 317 S.W.2d 172, 1958 Ky. LEXIS 78 (Ky. 1958), cert. denied, 359 U.S. 928, 79 S. Ct. 611, 3 L. Ed. 2d 630, 1959 U.S. LEXIS 1456 (1959) (decided under prior law).
The trial court properly treated petition for writ of error coram nobis as one for relief under civil rule that provided for relief by motion, grounds of mistake, newly discovered evidence or fraud. Hamm v. Mansfield, 317 S.W.2d 172, 1958 Ky. LEXIS 78 (Ky. 1958), cert. denied, 359 U.S. 928, 79 S. Ct. 611, 3 L. Ed. 2d 630, 1959 U.S. LEXIS 1456 (1959) (decided under prior law).
Although a judgment rendered in a criminal case was involved, and remedy sought was a writ of coram nobis civil in its nature, and although civil rule which became effective July 1, 1953 abolished writs of coram nobis, Court of Appeals would treat a proceeding for writ of coram nobis as a request for relief under the civil rule. Sherrill v. Commonwealth, 323 S.W.2d 586, 1959 Ky. LEXIS 333 (Ky. 1959) (decided under prior law).
92. — New Evidence.
If a petition for writ of error coram nobis is based on newly discovered evidence, it must allege, and the petitioner must prove, facts to show exercise of due diligence before or upon his former trial to discover the existence of the evidence he offers in support of his petition. Walsh v. Tuggle, 303 Ky. 200, 197 S.W.2d 253, 1946 Ky. LEXIS 821 (Ky. 1946) (decided under prior law).
Newly discovered evidence directed mainly, if not solely, to the moral character of prosecuting witness, which was in issue at the trial only in respect to her credibility as a witness, was not sufficient to entitle defendant too a writ of error coram nobis where the pertinent testimony of prosecuting witness was corroborated by three (3) other witnesses. Walsh v. Tuggle, 303 Ky. 200, 197 S.W.2d 253, 1946 Ky. LEXIS 821 (Ky. 1946) (decided under prior law).
Where defendant was confined in jail before trial in lieu of filing bond but the record showed that he was ably represented by a competent attorney and made no endeavor to obtain a continuance of his case for the purpose of procuring additional time to perfect his defense, he was not entitled to a common-law writ of coram nobis for a new trial based on newly discovered evidence. Walsh v. Tuggle, 303 Ky. 200, 197 S.W.2d 253, 1946 Ky. LEXIS 821 (Ky. 1946) (decided under prior law).
Writ of coram nobis was properly denied where evidence set out in petition was not of character calculated to change result of trial but was merely cumulative and no diligence was shown on behalf of defendant to produce the witness in jail and to bring her before the trial judge at the time of his trial. Bircham v. Commonwealth, 245 S.W.2d 932, 1952 Ky. LEXIS 606 (Ky. 1952) (decided under prior law).
In a petition for writ of error coram nobis, the rule excluding hearsay evidence is not as strict as on an original trial. Reed v. Commonwealth, 261 S.W.2d 9, 1953 Ky. LEXIS 994 (Ky. 1953), cert. denied, 347 U.S. 957, 74 S. Ct. 684, 98 L. Ed. 1102, 1954 U.S. LEXIS 2208 (1954), rehearing denied, 347 U.S. 971, 74 S. Ct. 780, 98 L. Ed. 1112 (1954) (decided under prior law).
Statements contained in affidavits of two witnesses merely tending to contradict a statement made by a third witness that he was not acquainted with defendant prior to occasion on which police officer was shot and killed were merely an attack on the credibility of the third witness and impeaching testimony of that character had no probative value and was not a type of fact to be considered as a basis for coram nobis. Merrifield v. Commonwealth, 283 S.W.2d 214, 1955 Ky. LEXIS 299 (Ky. 1955) (decided under prior law).
Where writ of coram nobis was sought upon newly discovered evidence touching exclusively the merits of the issue actually tried and determined, there could be no relief granted unless the new evidence was of such a conclusive character as to remove from the case the basis upon which the conviction and judgment were predicated. Merrifield v. Commonwealth, 283 S.W.2d 214, 1955 Ky. LEXIS 299 (Ky. 1955) (decided under prior law).
Affidavit that contradicted testimony given at first trial was impeaching testimony that tended to affect the credibility of a witness and had no probative value and did not set forth a type of newly discovered evidence that could be considered for a writ of coram nobis. Creech v. Commonwealth, 291 S.W.2d 565, 1956 Ky. LEXIS 394 (Ky. 1956) (decided under prior law).
Where evidence in affidavits merely supported other evidence which was presented and considered at the original trial as to the whereabouts of defendant at the time the crime was committed, the evidence in the affidavits was not of such a conclusive character as to remove from the case the basis upon which the conviction was predicated. Creech v. Commonwealth, 291 S.W.2d 565, 1956 Ky. LEXIS 394 (Ky. 1956) (decided under prior law).
Where there was no showing in the record that the petitioner exercised due diligence before or upon the former trial to discover the evidence in time to be presented at his trial, newly discovered evidence was not grounds for writ of coram nobis. Creech v. Commonwealth, 291 S.W.2d 565, 1956 Ky. LEXIS 394 (Ky. 1956) (decided under prior law).
Motion for relief from judgment on ground of newly discovered evidence would not be granted where defendant exercised no diligence to secure the testimony of the witnesses who made the affidavits. Hamm v. Mansfield, 317 S.W.2d 172, 1958 Ky. LEXIS 78 (Ky. 1958), cert. denied, 359 U.S. 928, 79 S. Ct. 611, 3 L. Ed. 2d 630, 1959 U.S. LEXIS 1456 (1959) (decided under prior law).
Statement in affidavit that affiant did not drive person on whom abortion was performed to home of defendant did no more than contradict testimony of such person and was impeaching testimony which was not the type of evidence necessary to support a motion for writ of coram nobis. Richardson v. Commonwealth, 328 S.W.2d 154, 1959 Ky. LEXIS 97 (Ky. 1959) (decided under prior law).
Affidavit of prosecutrix that at trial she testified defendant was guilty of rape but now that she was older and married she realized that there was no actual penetration and that charge against defendant should have been attempted rape was not of the conclusive character as to indicate that verdict most probably would not have been rendered and that there was a strong probability of a miscarriage of justice, hence denial of defendant's motion for relief in nature of coram nobis was the exercise of sound judicial discretion. Meland v. Commonwealth, 328 S.W.2d 161, 1959 Ky. LEXIS 99 (Ky. 1959) (decided under prior law).
For change in testimony to justify setting aside conviction on petition in nature of coram nobis it must appear that conviction probably would not have resulted except for false testimony. McIntosh v. Commonwealth, 343 S.W.2d 574, 1961 Ky. LEXIS 423 (Ky. 1961) (decided under prior law).
Where witness changed her testimony stating that she had been coerced by decedent's family to testify as she did at murder trial, in the backdrop of the nature of the testimony produced at the trial, change in the testimony of one of the witnesses was insufficient to support setting aside conviction on petition in nature of coram nobis. McIntosh v. Commonwealth, 343 S.W.2d 574, 1961 Ky. LEXIS 423 (Ky. 1961) (decided under prior law).
93. Witnesses.
Inmate's petition for a writ of mandamus was granted because it was necessary for the trial court to determine whether to permit the inmate to secure the attendance of out-of-state witnesses at an evidentiary hearing concerning ineffective assistance of counsel and prosecutorial misconduct claims raised by the inmate in a motion under RCr 11.42. Mills v. Messer, 254 S.W.3d 814, 2008 Ky. LEXIS 155 (Ky. 2008).
KRS 421.250, which provides a defendant the means to obtain a witness from out-of-state to testify in Kentucky, does not apply to RCr 11.42 proceedings. Mills v. Messer, 254 S.W.3d 814, 2008 Ky. LEXIS 155 (Ky. 2008).
Indigent postconviction petitioners are entitled to public funds under KRS 31.185 for the travel expenses of out-of-county witnesses in cases where a court has determined that an evidentiary hearing is necessary to resolve the postconviction motion and where the appearance of such witnesses is necessary. Mills v. Messer, 254 S.W.3d 814, 2008 Ky. LEXIS 155 (Ky. 2008).
94. Declaratory Relief.
KRS 418.040 is not a substitute for direct appeal, RCr P. 11.42, and CR 60.02 proceedings, nor a device to set the stage for such proceedings. That is not to say, however, that the declaratory judgment procedure may not be used by prison inmates for limited purposes unrelated to a direct collateral attack on a criminal judgment; however, piecemeal litigation through successive declaratory judgment actions is precluded. Foley v. Commonwealth, 306 S.W.3d 28,  2010 Ky. LEXIS 53 (Ky. 2010).
95. Guilty Plea.
Postconviction relief under RCr P. 11.42 was improper because a plea was voluntarily, intelligently, and knowingly entered; the trial court conducted a hearing and ensured that appellant understood the decision he was making and the ramifications of pleading guilty. Appellant was precluded from raising any of the issues argued in his brief because of the entry of the plea, and claims of ineffectiveness of counsel did not relate to the entry of the plea; appellant was bound by the terms of his plea agreement, which included a waiver of the right to appeal. Bishop v. Commonwealth, 357 S.W.3d 549, 2011 Ky. App. LEXIS 168 (Ky. Ct. App. 2011).
Fourth collateral attack on convictions under RCr P. 11.42 was frivolous because it was so totally lacking in merit that it appeared to have been taken in bad faith; appellant was advised more than a decade earlier that successive motions for post-conviction relief were prohibited. A circuit court was directed to deny all future requests for in forma pauperis status appellant filed to pursue subsequent collateral attacks on this conviction. Cardwell v. Commonwealth, 354 S.W.3d 582, 2011 Ky. App. LEXIS 200 (Ky. Ct. App. 2011).
Defendant was not entitled to relief from defendant's guilty plea on grounds that defendant was unaware that defendant would be sentenced as a persistent felony offender (PFO) because (1) defendant's signed and acknowledged plea agreement said the Commonwealth would recommend a ten-year sentence enhanced to 20 years by defendant's PFO indictment, which defendant received, and (2) defendant's RCr P. 11.42 motion said defendant was advised that if defendant pled guilty defendant would receive a 20-year sentence and be eligible for parole after four years, so defendant was not misinformed about defendant's PFO-enhanced sentence. Stiger v. Commonwealth, 381 S.W.3d 230, 2012 Ky. LEXIS 155 (Ky. 2012).
Defendant was not entitled to relief when defense counsel incorrectly advised defendant that, if defendant pled guilty, defendant would receive a 20-year sentence and be eligible for parole after four years, when defendant was not eligible for parole for 17 years, because defendant did not show the incorrect advice resulted in prejudice, as defendant alleged no facts showing that it would have been rational, absent the error, for defendant to reject a plea bargain and go to trial, as defendant alleged no defenses to three of the five robberies defendant was charged with and defendant was at least a second-degree persistent felony offender, subjecting defendant to a minimum 20-year sentence and, very possibly, a much greater sentence. Stiger v. Commonwealth, 381 S.W.3d 230, 2012 Ky. LEXIS 155 (Ky. 2012).
Evidentiary hearing was required on defendant's motion to withdraw a guilty plea because (1) defendant never had the chance to review the evidence, so a hearing was required to evaluate the soundness of counsel's advice to plead guilty, and (2) KRS § 209.020(8), (9), and (16) did not authorize the Commonwealth's theory of guilt, as the Commonwealth said defendant had to force defendant's mother to seek medical treatment despite the mother's competence to refuse, and the mother consented to defendant's withdrawals from the mother's bank account. Robbins v. Commonwealth, 365 S.W.3d 211,  2012 Ky. App. LEXIS 328 (Ky. Ct. App. 2012).
Denial of defendant's motion collaterally attacking his murder conviction and death sentence was appropriate because substantial evidence supported the findings that there never was a secret deal and that defendant's lawyer did not coerce him into pleading guilty by convincing him that there was a deal. Several witnesses testified that there was no deal and that defendant was never told there was a deal. Johnson v. Commonwealth, 412 S.W.3d 157, 2013 Ky. LEXIS 365 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 623 (Ky. Nov. 21, 2013).
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The appellate court lacks jurisdiction unless the notice is seasonably filed and jurisdiction cannot be conferred by consent of the parties or by waiver. Demoss v. Commonwealth, 765 S.W.2d 30, 1989 Ky. App. LEXIS 13 (Ky. Ct. App. 1989).
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Rule 12.04.  When and how taken.
Text
(1)  An appeal is taken by filing a notice of appeal in the trial court.
(2)  The notice of appeal shall name all of the appellants and appellees and designate the judgment from which the appeal is being taken. The clerk shall serve notice of the filing of the notice of appeal by mailing a copy thereof to the clerk of the appellate court and to the attorney for each appellee, shall note on each copy thus served the date on which the notice of appeal was filed, and shall note in the docket the names of the parties served and date or dates on which the copies were mailed. 
(3)  The time within which an appeal may be taken shall be thirty (30) days after the date of entry of the judgment or order from which it is taken, subject to Rule 12.06, but if a timely motion has been made for a new trial an appeal from a judgment of conviction may be taken within thirty (30) days after the date of entry of the order denying the motion; provided, however, that in the case of a motion for new trial made later than five (5) days after return of the verdict, the appeal must be from the order overruling or denying the motion, and the review on appeal shall be limited to the grounds timely raised by the motion as provided by Rule 10.06. If a motion to proceed in forma pauperis is denied, the party shall have thirty (30) days within which to pay the filing fee or to appeal the denial to the appropriate appellate court.
(4)  The timely filing of a notice of appeal from a judgment of the district court shall stay proceedings on the judgment as long as the case remains on appeal, except for the requirement of bail. Stays in juvenile dispositions shall be discretionary with the court.
(5)  If an inmate files a notice of appeal in a criminal case, the notice shall be considered filed if its envelope is officially marked as having been deposited in the institution's internal mail system on or before the last day for filing with sufficient First Class postage prepaid.
History
(Adopted October 14, 1977, effective January 1, 1978; amended September 25, 1978, effective October 1, 1978; amended June 12, 1981, and July 16, 1981, effective September 1, 1981; amended December 3, 1998, effective January 1, 1999; amended February 11, 2009, effective April 1, 2009; amended November 3, 2010, effective January 1, 2011.)
Annotations

Compiler's Notes.
Former Rule 12.04 was repealed by order of the Supreme Court of October 14, 1977, effective January 1, 1978, and was superseded by the present Rule.
Kentucky Bench & Bar.
Woods, A Time Chart for Kentucky Appellate Practice, Vol. 43, No. 4, October 1979, Ky. Bench & Bar 13.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Kentucky Law Journal.
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
Gillig, Kentucky Post-Conviction Remedies and the Judicial Development of Kentucky Rule of Criminal Procedure 11.42, 83 Ky. L.J. 265 (1994-95).
Cited:  Christie v. Commonwealth, — S.W.3d —, 2000 Ky. App. LEXIS 77 (Ky. Ct. App. 2000); Silverburg v. Wine, — S.W.3d —, 2002 Ky. LEXIS 240 (Ky. 2002); Commonwealth v. Sowell, 157 S.W.3d 616, 2005 Ky. LEXIS 81 (Ky. 2005).
NOTES TO DECISIONS

 	1. 	Strict Compliance.
 	2. 	Procedure for Appeal of Order Overruling Motion to Reduce Bail.
 	3. 	Contempt.
 	4. 	Tolling of Time.
 	5. 	Jurisdiction.
 	6. 	Time for Filing.
 		7. 	— Notation of Clerk in Docket.
 	8. 	Retroactive Application of Mailbox Rule.
1. Strict Compliance.
The language of subsection (2) of this section is based upon CR 73.03 and the same policy of strict compliance applies to both rules. Foremost Ins. Co. v. Shepard, 588 S.W.2d 468, 1979 Ky. LEXIS 291 (Ky. 1979).
Nothing in Ky. Const., § 115 mandated less than strict compliance with subsection (2) of this section, therefore, where the notice of appeal filed by movant, who had been convicted of disorderly conduct, failed to designate a final judgment from which appeal was being taken, the Court of Appeals properly dismissed the appeal. Foremost Ins. Co. v. Shepard, 588 S.W.2d 468, 1979 Ky. LEXIS 291 (Ky. 1979).
2. Procedure for Appeal of Order Overruling Motion to Reduce Bail.
The following procedures apply to an appeal from an order of the circuit court overruling a motion to reduce bail: (1) notice of appeal from the order of the trial court overruling the motion to reduce bail shall be filed as required by this rule; (2) upon the filing of notice the clerk of the circuit court shall prepare and certify the original or a copy of such portion of the record which relates to the question of bail and is needed for the purpose of deciding the issue on appeal; which shall be filed with the clerk of the Court of Appeals as required by CR 73.08; (3) the appellant's brief, required by CR 76.12, shall be abbreviated not to exceed five double-spaced, typewritten pages, shall be served on the local Commonwealth's attorney and on the attorney general, and shall not require a counterstatement, but the Commonwealth may file a counterstatement within seven days after the date the appellant's statement was filed, such counterstatement not to exceed five double-spaced, typewritten pages; (4) no other briefs need be filed unless requested by the court; (5) the appeal shall stand submitted for final disposition seven days after the date on which the appeal was perfected by the appellant; and (6) neither the filing of notice of appeal nor pendency of the appeal shall stay further proceedings in the prosecution. Becker v. Commonwealth, 586 S.W.2d 296, 1979 Ky. App. LEXIS 457 (Ky. Ct. App. 1979).
3. Contempt.
Contempt, though it partakes of the nature of a crime, is only quasi-criminal and the civil 30-day requirement of CR 73.02(1)(a), rather than the 10-day criminal appeal time of subsection (2) of this rule, applies; accordingly, notice of appeal filed five days after entry of contempt order was timely filed. Boyle County Fiscal Court v. Shewmaker, 666 S.W.2d 759, 1984 Ky. App. LEXIS 479 (Ky. Ct. App. 1984).
4. Tolling of Time.
Although the commonwealth may request the trial court to reconsider an adverse order pursuant to CR 76.38, the motion does not toll the time for appealing the adverse order under this rule. Commonwealth v. Cobb, 728 S.W.2d 540, 1987 Ky. App. LEXIS 472 (Ky. Ct. App. 1987).
5. Jurisdiction.
The appellate court lacks jurisdiction unless the notice is seasonably filed and jurisdiction cannot be conferred by consent of the parties or by waiver. Demoss v. Commonwealth, 765 S.W.2d 30, 1989 Ky. App. LEXIS 13 (Ky. Ct. App. 1989).
6. Time for Filing.
In a divorce case, appellant prisoner's notice of appeal was untimely because it was tendered outside 30-day time requirement of CR 73.02. The prison mailbox rule, RCr P. 12.04(5), was limited to filing a notice of appeal in a criminal case. Willis v. Willis, 361 S.W.3d 341, 2012 Ky. App. LEXIS 35 (Ky. Ct. App. 2012).
7. — Notation of Clerk in Docket.
Both CR 77.04(2) and  RCr 12.06(2) advert to  two dates, which ought to be but might not be identical: the date that service is made, which is reflected in the docket notation; and the date that the notation itself is made; while one might argue that the “date of such notation” in RCr 12.06(2) means  the date of service appearing in the notation, the court viewed as crucial the date on which the notation was actually made in the docket; a notation therefore may not be retroactive: if a clerk makes a notation today, stating that notice of entry was served in 1982, then the time for taking appeal is not extinguished, but begins to run today. Ramey v. Commonwealth, 824 S.W.2d 851, 1992 Ky. LEXIS 19 (Ky. 1992).
In a felony case where notice has not been waived, the time for taking an appeal from a judgment of conviction does not begin to run before the circuit court clerk makes a notation in the docket showing the date and manner of service of notice upon the defendant of the entry of the judgment. Ramey v. Commonwealth, 824 S.W.2d 851, 1992 Ky. LEXIS 19 (Ky. 1992).
The fact that defendants quite probably had actual notice of the entry of respective judgments against them does not alter the fact that under the rules as written, unless notice has been waived, the controlling event in defining the time in which a notice of appeal may be filed is the notation by the clerk in the docket, made in compliance with RCr 12.06(2), as to  service of notice of the entry of judgment. Ramey v. Commonwealth, 824 S.W.2d 851, 1992 Ky. LEXIS 19 (Ky. 1992).
Interlocutory appeal, under KRS 22A.020, may only be taken from a judgment or order that has been signed by the judge and service thereof noted on the docket by the Circuit Court Clerk under RCr 12.04, RCr 12.06, and CR 58; to meet these requirements, it is axiomatic that the judgment or order appealed from be reduced to writing. Commonwealth v. West, 147 S.W.3d 72, 2004 Ky. App. LEXIS 197 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2006 Ky. LEXIS 448 (Ky. Jan. 11, 2006).
Oral interlocutory order was not an appealable order as it had not been signed by the judge and as no notation of service had been made on the docket. Commonwealth v. West, 147 S.W.3d 72, 2004 Ky. App. LEXIS 197 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2006 Ky. LEXIS 448 (Ky. Jan. 11, 2006).
8. Retroactive Application of Mailbox Rule.
Because appellants' cases were pending before the Supreme Court when the new prison mailbox rule, RCr P. 12.04(5), took effect, no final judgment had been entered which disposed of appellants' collateral attacks. Consequently, the prison mailbox rule could be retroactively applied to appellants' collateral attacks. Hallum v. Commonwealth, 347 S.W.3d 55, 2011 Ky. LEXIS 54 (Ky. 2011).
Retroactive application of RCr P. 12.04(5) to two prisoners’ cases was appropriate because they sought precise relief, their cases were not final when the new rule was implemented, and the new “prison mail box rule” was procedural. Hallum v. Commonwealth, 347 S.W.3d 55, 2011 Ky. LEXIS 54 (Ky. 2011).
Research References.
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Rule 12.05.  Petition for rehearing and discretionary review motion not required for exhaustion.
Text
In all appeals from criminal convictions or post-conviction relief matters a litigant shall not be required to petition for rehearing or to file a motion for discretionary review to either the Kentucky Court of Appeals or Kentucky Supreme Court following an adverse decision of either the circuit court or Court of Appeals in order to be deemed to have exhausted all available state remedies respecting a claim of error. Rather, when the claim has been presented to the appellate court, and relief has been denied, the litigant shall be deemed to have exhausted all available state remedies available for that claim. If rehearing or discretionary review is sought on less than all of the claims of error presented on appeal, the litigant, nevertheless, shall be deemed to have exhausted all available state remedies respecting the claim(s) of error for which rehearing or discretionary review is not sought. Finality of the opinion for all claims of error is governed by CR 76.30(2).
History
(Adopted October 29, 2004, effective January 1, 2005.)
Annotations

NOTES TO DECISIONS
1. Federal habeas cases.
Where a federal habeas petitioner appealed some but not all of his habeas claims to a state appellate court, he was also deemed under RCr P. 12.05 to have exhausted any claims that were not raised at the state court level, e.g., a claim for ineffective assistance of appellate counsel. Lewis v. Meko, — F. Supp. 2d —, 2010 U.S. Dist. LEXIS 16931 (W.D. Ky. 2010).
Rule 12.06.  Notice of entry of judgments and orders.
Text
(1)  Immediately upon the entry in the trial court of a judgment, a final order, or an order that affects the running of time for taking an appeal, the clerk shall serve a written notice of the entry, either by mail or by personal delivery, upon counsel of record for each defendant, affected by the judgment or order, or upon the defendant personally if the defendant is without counsel of record. Service of notice under this Rule may be waived in writing by either the defendant or the defendant's counsel of record.
(2)  The clerk shall make a note in the criminal docket of the service required by paragraph (1) of this Rule, which notation shall show the date and manner of service. Unless notice has been waived, the date of such notation shall be the date of entry for purposes of Rule 12.04(3) or, in a bond forfeiture proceeding, for purposes of Civil Rule 73.02(1)(a).
(3)  This Rule 12.06 shall apply only in felony cases, and it shall not apply to a judgment entered pursuant to a plea of guilty.
History
(Adopted October 14, 1977, effective January 1, 1978; amended May 4, 1978, effective June 1, 1978; amended February 16, 1999, effective March 1, 1999.)
Annotations

Compiler's Notes.
Former Rule 12.06 was repealed by order of the Supreme Court of October 14, 1977, effective January 1, 1978, and superseded by the present Rule.
Cited:  Commonwealth v. Cobb, 728 S.W.2d 540, 1987 Ky. App. LEXIS 472 (Ky. Ct. App. 1987).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Case Not On Regular Docket.
 	3. 	Time for Filing.
 		4. 	— Notation of Clerk in Docket.
1. Purpose.
This section's purpose is to save the clerk's office from a great amount of additional time and expense which in most cases would be unnecessary because the vast majority of judgments in district court are rendered in open court on the record in the presence of the parties. Demoss v. Commonwealth, 765 S.W.2d 30, 1989 Ky. App. LEXIS 13 (Ky. Ct. App. 1989).
2. Case Not On Regular Docket.
Where a nonfelony case was taken under submission and therefore off the regular docket, it would not seem unreasonable for the judge to continue the matter for a date certain for its ruling and make it in open court or in the alternative to send copies of the judgment to the litigants or their attorneys. Demoss v. Commonwealth, 765 S.W.2d 30, 1989 Ky. App. LEXIS 13 (Ky. Ct. App. 1989).
3. Time for Filing.
4. — Notation of Clerk in Docket.
In a felony case where notice has not been waived, the time for taking an appeal from a judgment of conviction does not begin to run before the circuit court clerk makes a notation in the docket showing the date and manner of service of notice upon the defendant of the entry of the judgment. Ramey v. Commonwealth, 824 S.W.2d 851, 1992 Ky. LEXIS 19 (Ky. 1992).
Both CR 77.04(2) and subsection (2) of this Rule advert to two dates, which ought to be but might not be identical: the date that service is made, which is reflected in the docket notation; and the date that the notation itself is made; while one might argue that the “date of such notation” in subsection (2) of this Rule means the date of service appearing in the notation, the court viewed as crucial the date on which the notation was actually made in the docket; a notation therefore may not be retroactive: if a clerk makes a notation today, stating that notice of entry was served in 1982, then the time for taking appeal is not extinguished, but begins to run today. Ramey v. Commonwealth, 824 S.W.2d 851, 1992 Ky. LEXIS 19 (Ky. 1992).
The fact that defendants quite probably had actual notice of the entry of the respective judgments against them does not alter the fact that under the rules as written, unless notice has been waived, the controlling event in defining the time in which a notice of appeal may be filed is the notation by the clerk in the docket, made in compliance with subsection (2) of this Rule, as to service of notice of the entry of judgment. Ramey v. Commonwealth, 824 S.W.2d 851, 1992 Ky. LEXIS 19 (Ky. 1992).
Interlocutory appeal, under KRS 22A.020, may only be taken from a judgment or order that has been signed by the judge and service thereof noted on the docket by the Circuit Court Clerk under RCr 12.04, RCr 12.06, and CR 58; to meet these requirements, it is axiomatic that the judgment or order appealed from be reduced to writing. Commonwealth v. West, 147 S.W.3d 72, 2004 Ky. App. LEXIS 197 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2006 Ky. LEXIS 448 (Ky. Jan. 11, 2006).
Oral interlocutory order was not an appealable order as it had not been signed by the judge and as no notation of service had been made on the docket. Commonwealth v. West, 147 S.W.3d 72, 2004 Ky. App. LEXIS 197 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2006 Ky. LEXIS 448 (Ky. Jan. 11, 2006).
Even if a notation regarding notice of entry of an order denying relief under RCr 11.42 was incorrect, this did not toll the time for filing an appeal; it was a clerical mistake under RCr 10.10. There was an entry as required by RCr 12.06(2), and appellant did not deny that he had been served with proper notice of the date the judgment was entered. Moore v. Commonwealth, 199 S.W.3d 132, 2006 Ky. LEXIS 135 (Ky. 2006).
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Rule 12.76.  Stay of execution.
Text
(1)  (Death.) A sentence of death shall be stayed pending review by an appellate court, but the defendant may be transferred to the penitentiary.
(2)  (Imprisonment.) The execution of a sentence of imprisonment shall be stayed if an appeal is taken and the defendant is admitted to bail.
(3)  (Fine.) A sentence to pay a fine or a fine and costs, if an appeal is taken, may be stayed by the trial court upon such terms as the court deems proper.
(4)  (Probation.) A sentence of probation may be stayed if an appeal from the conviction or sentence is taken. If the sentence is stayed, the court shall fix the terms of the stay.
History
(Amended June 18, 1976, effective July 1, 1976; amended July 14, 1988, effective January 1, 1989; amended November 27, 2000, effective February 1, 2001; amended February 11, 2009, effective April 1, 2009.)
Annotations

Opinions of Attorney General. This rule authorizes the circuit court to require a performance bond in its discretion, but it is not mandatory. OAG 63-1003.
A prisoner who, pursuant to subsection (2) of this rule, elects to remain in jail after conviction and pending appeal rather than commence his term at the state penal institution is not, under KRS 431.155 (repealed), entitled to credit against his sentence for the time so spent. OAG 69-241.
Cited:  Prewitt v. Wilkinson, 843 S.W.2d 335, 1992 Ky. App. LEXIS 237 (Ky. Ct. App. 1992).
NOTES TO DECISIONS

 	1. 	Election Not to Commence Service of Sentence.
 	2. 	Filing of RCr 11.42 Motion.
 	3. 	Shock Probation.
 	4. 	Imprisonment.
 	5. 	Death Sentence.
 	6. 	Suspension of Judgment.
 	7. 	Coram Nobis.
1. Election Not to Commence Service of Sentence.
A defendant who has filed a notice of appeal and requested a stay of execution of judgment pursuant to section (2) of this rule, electing not to commence service of sentence, is granted the right to remain in jail rather than be transported to prison, and not the right to be released from custody pending appeal. Blanton v. Commonwealth, 690 S.W.2d 128, 1985 Ky. LEXIS 216 (Ky. 1985).
2. Filing of RCr 11.42 Motion.
The filing of a notice of intent to file a RCr 11.42 motion is not sufficient to serve as a basis for the circuit court to order a stay of execution: even if characterized as an injunction or a restraining order the rules explicitly state the action must be commencing or pending before the court can issue such an order. Bowling v. Commonwealth, 926 S.W.2d 667, 1996 Ky. LEXIS 17 (Ky. 1996), cert. denied, Sanborn v. Kentucky, 517 U.S. 1223, 116 S. Ct. 1855, 134 L. Ed. 2d 955, 1996 U.S. LEXIS 3486, 64 U.S.L.W. 3793 (1996).
3. Shock Probation.
RCr 12.76(4) did not operate as a matter of law to stay the conditions of a defendant's shock probation during the pendency of his direct appeal from his underlying conviction. Not only did the defendant's conduct in requesting release on shock probation during the pendency of his appeal constitute a submission to the jurisdiction of the state court which granted shock probation but he also expressly agreed to comply with the conditions of supervision imposed thereby. United States v. Black, — F. Supp. 2d —, 2006 U.S. Dist. LEXIS 1598 (E.D. Ky. 2006).
4. Imprisonment.
A sentence of imprisonment could not be satisfied by money. Commonwealth v. Norton, 96 Ky. 386, 29 S.W. 134, 16 Ky. L. Rptr. 478, 1895 Ky. LEXIS 93 (Ky. 1895) (decided under prior law).
5. Death Sentence.
There was no reason for federal Court of Appeals to grant a stay of execution of death sentence where defendant had already obtained a stay in the Commonwealth Court of Appeals pending the review of his case. Anderson v. Jones, 281 F.2d 684, 1960 U.S. App. LEXIS 3925 (6th Cir. 1960) (decided under prior law).
6. Suspension of Judgment.
When transcript was filed, judgment was suspended even though court refused to make order of suspension. Slaughter v. Commonwealth, 148 Ky. 315, 146 S.W. 422, 1912 Ky. LEXIS 421 (Ky. 1912) (decided under prior law).
A defendant was entitled to an appeal and suspension of judgment as a matter of right and not within the discretion of the circuit court. Balle v. Commonwealth, 153 Ky. 558, 156 S.W. 147, 1913 Ky. LEXIS 896 (Ky. 1913) (decided under prior law).
7. Coram Nobis.
In petition for writ of coram nobis, it was unnecessary for Court of Appeals to decide whether the clerk of the Court of Appeals had authority to stay execution until petitioner could perfect his appeal where it had already been done and was favorable to the petitioner. Elliott v. Commonwealth, 292 Ky. 614, 167 S.W.2d 703, 1942 Ky. LEXIS 145 (Ky. 1942), cert. denied, Elliott v. Buchanan, 319 U.S. 775, 63 S. Ct. 1434, 87 L. Ed. 1722, 1943 U.S. LEXIS 519 (1943) (decided under prior law).
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Rule 12.78.  Bail on appeal.
Text
(1)  Bail may be allowed by the trial judge pending appeal notwithstanding that service of the sentence has commenced, except when the defendant has been sentenced to death or life imprisonment.
(2)  When a person has been convicted of an offense and only a fine has been imposed the amount of bail shall not exceed the amount of the fine and costs.
(3)  The applicable provisions governing bail shall apply to bail on appeal.
(4)  The court allowing bail may at any time revoke the order admitting the defendant to bail.
History
(Amended June 18, 1976, effective June 19, 1976; amended June 12, 1981, effective September 1, 1981; amended October 1, 1991, effective November 15, 1991.)
Annotations

Opinions of Attorney General. Where surety for one convicted of dwelling house breaking signed and executed the bail bond, but appellant was transported from the county jail to a reformatory before he could be brought to the clerk's office to sign the bond, the bureau of corrections has the duty to transport the appellant to the office of the clerk in order that appellant can sign his bail bond, so that he may be free pending his appeal. OAG 72-190.
NOTES TO DECISIONS

 	1. 	Right to Bail.
 	2. 	Habeas Corpus.
 	3. 	Discretion of Court.
 	4. 	Hearing.
 	5. 	Factors to Be Considered.
 	6. 	Reasons for Denial.
 	7. 	Credit for Time Served.
 	8. 	Fixing Amount.
 	9. 	Failure to Surrender.
 	10. 	Payment.
 	11. 	Defective Bond.
1. Right to Bail.
After conviction one had no constitutional right to bail as the matter was then controlled by statute. Braden v. Lady, 276 S.W.2d 664, 1955 Ky. LEXIS 439 (Ky. 1955) (decided under prior law).
Defendant, who accepted probation and perfected no appeal, but later, when an order of the circuit court was entered revoking probation and ordering execution under the original sentence, appealed from the order revoking the probation on the ground that the court erred in revoking the probation, was entitled to bond pending appeal since there is no judgment on conviction more final and definite than an order revoking probation and directing execution under the conviction. Commonwealth v. Hardin, 317 S.W.2d 498, 1958 Ky. LEXIS 99 (Ky. 1958) (decided under prior law).
A cash bond forfeiture clause appended to the bail bond order pending appeal is an abuse of the trial court's discretion inasmuch as a cash forfeiture clause conditioned on misconduct other than failure to appear or surrender as directed by the court is improper. Johnson v. Commonwealth, 551 S.W.2d 577, 1977 Ky. App. LEXIS 694 (Ky. Ct. App. 1977).
There is no absolute right to bail on appeal. Commonwealth v. Peacock, 701 S.W.2d 397, 1985 Ky. LEXIS 252 (Ky. 1985).
2. Habeas Corpus.
The writ of habeas corpus was a collateral attack on the judgment; therefore, it could only lie against a void judgment and would not lie to review order fixing amount of bond pending appeal from conviction unless such order was void. Braden v. Lady, 276 S.W.2d 664, 1955 Ky. LEXIS 439 (Ky. 1955) (decided under prior law).
Habeas corpus is essentially a civil proceeding, hence, the bail provisions of Rules of Criminal Procedure which might otherwise have justified the granting of bail pending appeal do not apply. Crady v. Cranfill, 371 S.W.2d 640, 1963 Ky. LEXIS 110 (Ky. 1963).
3. Discretion of Court.
Bail pending appeal is a matter that rests in the discretion of the trial court; the decision of the trial court regarding bail should not be disturbed by an appellate court unless it is clearly demonstrated that the trial judge failed to exercise sound discretion. Commonwealth v. Peacock, 701 S.W.2d 397, 1985 Ky. LEXIS 252 (Ky. 1985).
4. Hearing.
In all cases involving bail pending appeal, the trial court shall conduct an appropriate adversary hearing to determine the propriety of such request. Commonwealth v. Peacock, 701 S.W.2d 397, 1985 Ky. LEXIS 252 (Ky. 1985).
5. Factors to Be Considered.
When a person has been convicted by a jury, the trial court is permitted to consider the fact of conviction in determining whether to set bail pending appeal. Commonwealth v. Peacock, 701 S.W.2d 397, 1985 Ky. LEXIS 252 (Ky. 1985).
6. Reasons for Denial.
When a request for bail pending appeal is denied, the proper practice for the trial court is to follow the standards listed in RCr 4.16 by giving written reasons for the denial. Commonwealth v. Peacock, 701 S.W.2d 397, 1985 Ky. LEXIS 252 (Ky. 1985).
7. Credit for Time Served.
Defendant was not in “custody” during the time he was released from prison pursuant to his appeal bond; therefore, his resident record card would not be corrected to reflect credit for time served while he was released on an appeal bond. Prewitt v. Wilkinson, 843 S.W.2d 335, 1992 Ky. App. LEXIS 237 (Ky. Ct. App. 1992).
8. Fixing Amount.
No hard and fast rule could be laid down by which the amount of an appeal bond may be fixed but each case had to be governed by its own peculiar facts and circumstances. Braden v. Lady, 276 S.W.2d 664, 1955 Ky. LEXIS 439 (Ky. 1955) (decided under prior law).
Reviewing court would not substitute its judgment for that of trial judge who was in a better position to size up the facts and circumstances which should control judicial discretion in fixing the amount of the appeal bond. Braden v. Lady, 276 S.W.2d 664, 1955 Ky. LEXIS 439 (Ky. 1955) (decided under prior law).
Where defendant was convicted of sedition and his punishment fixed at confinement in the penitentiary for 15 years and a fine of $5,000 a $40,000 appeal bond was not so excessive as to show that trial judge acted arbitrarily, capriciously or illegally. Braden v. Lady, 276 S.W.2d 664, 1955 Ky. LEXIS 439 (Ky. 1955) (decided under prior law).
A professional bondsman who customarily executed appeal bonds in blank, with presumed knowledge that only trial judge could fix amount thereof, impliedly authorized clerk to fill in correct amount of $2,000 although clerk had advised him the amount of the bond would be $500. Perkins v. Commonwealth, 352 S.W.2d 551, 1961 Ky. LEXIS 206 (Ky. 1961) (decided under prior law).
9. Failure to Surrender.
If defendant does not surrender, the amount of the supersedeas bond is forfeited but this does not satisfy the judgment any more than forfeiture of bail bond would foreclose further proceedings against defendant since the purpose of fixing in supersedeas bond a stated penalty for every day of imprisonment adjudged if defendant fails to surrender upon affirmance of conviction is to compel surety to locate and surrender convicted defendant to serve his term of imprisonment. Ex parte Hobbs, 339 S.W.2d 175, 1960 Ky. LEXIS 438 (Ky. 1960) (decided under prior law).
The purpose of the execution of bond by defendant was to obtain defendant's freedom pending an appeal and when the appeal was abandoned for reasons other than for the failure to enter judgment, it was incumbent on the defendant to surrender himself to the court after the purpose for which the bond was executed had been fulfilled and in the absence of a showing that the defendant intended to take an appeal after the entry of the nunc pro tunc order directing entry of judgment and sentence, the court properly forfeited the bond. Perkins v. Commonwealth, 352 S.W.2d 551, 1961 Ky. LEXIS 206 (Ky. 1961) (decided under prior law).
10. Payment.
Payment of face amount of supersedeas bond did not liquidate sentence of imprisonment and defendant was still obligated to serve sentence where he had been convicted of crime, for which penalty adjudged was $200 fine and 120 days' confinement in county jail, and had appealed and executed supersedeas bond providing for payment in case judgment was affirmed of the fine and costs, and in addition, upon the failure of the defendant to surrender himself in execution of the judgment, a sum of $2.00 a day for every day of imprisonment was adjudged and when he did not surrender himself within 30 days after Court of Appeals' mandate was received in trial court and clerk issued execution against the principal and surety on bond which was paid including $240 penalty based on term of imprisonment. Ex parte Hobbs, 339 S.W.2d 175, 1960 Ky. LEXIS 438 (Ky. 1960) (decided under prior law).
11. Defective Bond.
When the Commonwealth in reliance on the obligation of the bail bond released the prisoner, the obligor should not be permitted to rescind his undertaking on the ground that the form of the bond was defective. Perkins v. Commonwealth, 352 S.W.2d 551, 1961 Ky. LEXIS 206 (Ky. 1961) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Criminal Appeals, § 104.00.
Rule 12.80.  Execution and approval of bond.
Text
The bond for bail pending appeal may be given at or after the time of filing the notice of appeal. The stay is effective when the bond is accepted by the court or the clerk, and the clerk shall give prompt notice of such acceptance to the attorney for the Commonwealth. (Amended October 14, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981.)
Rule 12.82.  Application for relief pending review.
Text
If an application is made to the appropriate appellate court for bail pending appeal, for an extension of time for filing the record on appeal, or for any other relief, the application shall be upon notice and shall show that application to the trial court is not practicable or that application has been made and denied, with reasons given for the denial, or that the action on the application did not afford the relief to which the applicant considers himself or herself to be entitled. The decision of the trial court regarding bail will not be disturbed by an appellate court unless it is demonstrated that the trial judge failed to exercise sound discretion.
History
(Amended June 12, 1981, effective September 1, 1981; amended July 12, 1989, effective August 28, 1989; amended February 16, 1999, effective March 1, 1999.)
Annotations

NOTES TO DECISIONS

 	1. 	Habeas Corpus.
 	2. 	Discretion of Court.
 	3. 	Ex Parte Communications.
1. Habeas Corpus.
Habeas corpus is essentially a civil proceeding; hence, the bail provisions of Rules of Criminal Procedure pending appeal do not apply. Crady v. Cranfill, 371 S.W.2d 640, 1963 Ky. LEXIS 110 (Ky. 1963).
2. Discretion of Court.
Bail pending appeal is a matter that rests in the discretion of the trial court; the decision of the trial court regarding bail should not be disturbed by an appellate court unless it is clearly demonstrated that the trial judge failed to exercise sound discretion. Commonwealth v. Peacock, 701 S.W.2d 397, 1985 Ky. LEXIS 252 (Ky. 1985).
3. Ex Parte Communications.
Where the Court of Appeals did not limit its decision to material found in the record, but rather, made direct, ex parte contact with the probation and parole officer and the trial judge and attempted to contact the prosecuting attorney, the Court of Appeals abused its discretion by basing its decision to grant bail pending appeal on improper and inadmissible ex parte communications. Commonwealth v. Peacock, 701 S.W.2d 397, 1985 Ky. LEXIS 252 (Ky. 1985).
XIII.
MISCELLANEOUS
Rule 13.01.  Records. 
Rule 13.02.  Local rules. 
Rule 13.03.  Review of trial dockets. 
Rule 13.04.  Application of civil rules to criminal procedure. 
Rule 13.06.  Forms. 
Rule 13.08.  Amendment of rules. 
Rule 13.10.  Search warrant — Who may issue. 
Rule 13.12  Exhibits containing sexual conduct of a minor. 
Rule 13.15  Biological Evidence. 
 OFFICIAL FORMS 
Form 1. Complaint. 
Form 2. Summons on complaint. 
Form 3. Summons on indictment. 
Form 4. Warrant of arrest on complaint. 
Form 5. Warrant of arrest on indictment. 
Form 6. Subpoena for trial, examining trial or other hearing. 
Form 7. Subpoena to produce document or object. 
Form 8. Warrant for arrest of witness. 
Form 9. Recognizance of witnesses. 
Form 10. Bail bond. 
Form 11. Justification of surety. 
Form 12. Application for bail. 
Form 13. Receipt of deposit. 
Form 14. Certificate of deposit as bail. [Abolished.] 
Form 15. Indictment. 
Form 16. Indictment charging more than one offense. 
Form 17. Information. 
Form 18. Motion for bill of particulars. 
Form 19. Order for bill of particulars. 
Rule 13.01.  Records.
Text
Civil Rules 79.01, 79.02(1), 79.03, 79.04, 79.05(1), and 79.06 shall apply also to criminal actions. The general docket of criminal cases in the trial court shall be kept separately from the general dockets of civil and appellate cases. The general docket for criminal cases in the trial court shall include only those cases originating in that court. Appeals from the district court in criminal cases shall be included in the general docket of appellate cases in the circuit court. All cases in which an indictment is returned or an information filed in the circuit court shall be docketed as original actions in that court.
History
(Adopted October 14, 1977, effective January 1, 1978.)
Rule 13.02.  Local rules.
Text
Each court may make and amend rules governing its practice not inconsistent with these Rules. A copy of the rules and amendments so made shall, upon their adoption, be certified to the Chief Justice of the Supreme Court for approval. They shall become effective upon such approval. In all cases not provided for by Rule, the courts may regulate their practice in any manner not inconsistent with these Rules.
History
(Adopted October 14, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981.)
Rule 13.03.  Review of trial dockets.
Text
At least once each year trial courts shall review all pending criminal actions on their dockets. Notice shall be given to each attorney of record of every case in which no pretrial step has been taken within the last year, that the case will be dismissed in thirty days for want of prosecution except for good cause shown. The court shall enter an order dismissing without prejudice each case in which no answer or an insufficient answer to the notice is made. This rule shall not apply to cases where the trial court has issued an arrest warrant based on the defendant's failure to appear in the case.
History
(Adopted October 29, 2004, effective January 1, 2005.)
Annotations

Kentucky Bench & Bar.
Wiederstein, Firm Hearing and Trial Dates: A Partial Answer to Reducing Delay in the Courts, Vol. 70, No. 3, May 2006, Ky. Bench & Bar 18.
Rule 13.04.  Application of civil rules to criminal procedure.
Text
The Rules of Civil Procedure shall be applicable in criminal proceedings to the extent not superseded by or inconsistent with these Rules of Criminal Procedure. (Amended February 6, 1975, effective July 1, 1975; amended June 12, 1981, effective September 1, 1981.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Quick, Criminal Procedure, 66 Ky. L.J. 605 (1977-1978).
Comments, The Contemporaneous Objection Rule: Time for a Re-Examination, 67 Ky. L.J. 212 (1978-1979).
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
Kentucky Law Survey, Fortune, Criminal Procedure, 71 Ky. L.J. 367 (1982-83).
Kentucky Law Survey, Fortune and Welling, Criminal Procedure, 72 Ky. L.J. 381 (1983-84).
Northern Kentucky Law Review.
Ziegler, The Kentucky Open Records Act: A Preliminary Analysis, 7 N. Ky. L. Rev. 7 (1980).
Cited:  Owsley v. Commonwealth, 428 S.W.2d 199, 1968 Ky. LEXIS 707 (Ky. 1968); Askew v. Commonwealth, 437 S.W.2d 205, 1969 Ky. LEXIS 434 (Ky. 1969); Hord v. Commonwealth, 450 S.W.2d 530, 1970 Ky. LEXIS 456 (Ky. 1970); Stone v. Commonwealth, 456 S.W.2d 43, 1970 Ky. LEXIS 221 (Ky. 1970); Blankenship v. Commonwealth, 554 S.W.2d 898, 1977 Ky. App. LEXIS 782 (Ky. Ct. App. 1977); Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977); Lynch v. Commonwealth, 610 S.W.2d 902, 1980 Ky. App. LEXIS 404 (Ky. Ct. App. 1980); Carver v. Commonwealth, 634 S.W.2d 418, 1982 Ky. LEXIS 262 (Ky. 1982); McMurray v. Commonwealth, 682 S.W.2d 794, 1985 Ky. App. LEXIS 497 (Ky. Ct. App. 1985); Lovell v. Commonwealth, 695 S.W.2d 429, 1985 Ky. App. LEXIS 593 (Ky. Ct. App. 1985); Freeman v. Commonwealth, 697 S.W.2d 133, 1985 Ky. LEXIS 262 (Ky. 1985); Cutrer v. Commonwealth, 697 S.W.2d 156, 1985 Ky. App. LEXIS 621 (Ky. Ct. App. 1985); Messer v. Commonwealth, 754 S.W.2d 872, 1988 Ky. App. LEXIS 79 (Ky. Ct. App. 1988); Demoss v. Commonwealth, 765 S.W.2d 30, 1989 Ky. App. LEXIS 13 (Ky. Ct. App. 1989); Hulett v. Commonwealth, 834 S.W.2d 688, 1992 Ky. App. LEXIS 138 (Ky. Ct. App. 1992); Galusha v. Commonwealth, 834 S.W.2d 696, 1992 Ky. App. LEXIS 168 (Ky. Ct. App. 1992); Perkins v. Commonwealth, 834 S.W.2d 182, 1992 Ky. App. LEXIS 150 (Ky. Ct. App. 1992); Porter v. Commonwealth, 892 S.W.2d 594, 1995 Ky. LEXIS 23 (Ky. 1995); Brey v. Commonwealth, 917 S.W.2d 558, 1996 Ky. LEXIS 3 (Ky. 1996); Commonwealth v. West, 147 S.W.3d 72, 2004 Ky. App. LEXIS 197 (Ky. Ct. App. 2004); Collins v. Million, 121 Fed. Appx. 628, 2005 U.S. App. LEXIS 1585 (6th Cir. 2005); Gibson v. Commonwealth, — S.W.3d —, 2007 Ky. App. LEXIS 178 (Ky. Ct. App. 2007); Baze v. Commonwealth, 276 S.W.3d 761, 2008 Ky. LEXIS 297 (Ky. 2008); Peters v. Commonwealth, — S.W.3d —, 2010 Ky. App. LEXIS 2 (Ky. Ct. App. 2010); K.N. v. Commonwealth, 375 S.W.3d 816, 2012 Ky. App. LEXIS 89 (Ky. Ct. App. 2012).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Application.
 	3. 	Admonition.
 	4. 	Hostile Witness.
 	5. 	Impeachment.
 	6. 	Excludable Evidence.
 	7. 	Plain Error Rule.
 	8. 	Assumption of Risk by Defendant.
 	9. 	Mental Examination of Defendant.
 	10. 	Waiver of Statute of Limitations.
1. Purpose.
The purpose of this rule was clearly to provide parties to criminal actions with such remedies permitted under both the criminal and civil rules to prevent a miscarriage of justice. Commonwealth v. Burris, 590 S.W.2d 878, 1979 Ky. LEXIS 306 (Ky. 1979).
2. Application.
Civil Rule 61.02 is applicable to criminal proceedings. Salisbury v. Commonwealth, 556 S.W.2d 922, 1977 Ky. App. LEXIS 825 (Ky. Ct. App. 1977).
Where defendant was originally sentenced to one year imprisonment on his guilty plea to third-degree burglary, with such sentence suspended in lieu of five (5) years' probation, based on defendant's statement that this was his first offense, the court erred in setting aside the sentence of probation and increasing the punishment from the original one year to five years with no probation after learning that defendant had committed numerous offenses in another state since the court lost control of its judgment ten (10) days after its entry, pursuant to CR 59.05. Since, when the Criminal Rules do not supersede the Civil Rules, or are not inconsistent therewith, according to this rule, the Civil Rules apply, the only proper procedure available for the trial court to vacate or amend its judgment after ten (10) days would have been as a result of a hearing had on the basis of the Commonwealth filing a CR 60.02 judgment procured by fraud motion, supported by sufficient affidavit, to be served on the defendant with proper notice of hearing. McMurray v. Commonwealth, 682 S.W.2d 794, 1985 Ky. App. LEXIS 497 (Ky. Ct. App. 1985).
CR 41.01 could not be extended to criminal cases. Gibson v. State, 291 S.W.3d 686, 2009 Ky. LEXIS 155 (Ky. 2009), rehearing denied, Gibson v. Commonwealth, — S.W.3d —, 2009 Ky. LEXIS 389 (Ky. Oct. 1, 2009).
Applying CR 41.02(3) (dismissals not designated otherwise are with prejudice by default) to criminal cases by virtue of RCr P. 13.04 is unconstitutional as a violation of separation of powers principles. Keeling v. Commonwealth, 381 S.W.3d 248, 2012 Ky. LEXIS 160 (Ky. 2012).
3. Admonition.
Where it was brought out on cross-examination of the defendant that he had been convicted of a felony and there was no objection to the testimony nor a motion that the court admonish the jury as to the effect of such testimony, failure to give such an admonition was not error. Taylor v. Commonwealth, 432 S.W.2d 805, 1968 Ky. LEXIS 354 (Ky. 1968).
4. Hostile Witness.
Where the person on whom the abortion was performed was hostile to the prosecution of the person accused of arranging the abortion, the trial court properly exercised its discretion by invoking the rule permitting a hostile witness to be examined as if upon cross-examination. Brown v. Commonwealth, 440 S.W.2d 520, 1969 Ky. LEXIS 342 (Ky. 1969).
5. Impeachment.
CR 43.07 on impeachment of witnesses applies to criminal cases. Shirley v. Commonwealth, 378 S.W.2d 816, 1964 Ky. LEXIS 216 (Ky. 1964).
Although neither testimony regarding the length of a sentence imposed for a criminal conviction, nor testimony showing the date of eligibility for parole are normally admissible, admission of both cancelled each other out and there was no unfair prejudice. Keller v. Commonwealth, 572 S.W.2d 157, 1978 Ky. LEXIS 394 (Ky. 1978).
Rule CR 43.07 which permits proof of a felony conviction for the purpose of impeachment does not permit the showing of the length of sentence for the reason that for the purpose of CR 43.07 such a showing is prejudicial. Keller v. Commonwealth, 572 S.W.2d 157, 1978 Ky. LEXIS 394 (Ky. 1978).
Unsworn videotaped prior inconsistent statement made by a rape victim was properly admitted into evidence. Muse v. Commonwealth, 779 S.W.2d 229, 1989 Ky. App. LEXIS 118 (Ky. Ct. App. 1989).
6. Excludable Evidence.
Testimony showing the date of eligibility for parole should have been excluded from the jury since the rules and regulations of the parole board and the factors taken into account by the parole board for release on parole, including the conduct of the prisoner, are not before the jury. Keller v. Commonwealth, 572 S.W.2d 157, 1978 Ky. LEXIS 394 (Ky. 1978).
7. Plain Error Rule.
RCr 9.56 is mandatory, not merely directory. But giving an instruction defining “reasonable doubt” was not per se an error of constitutional magnitude. Nor was the instruction defining reasonable doubt a palpable error affecting the substantial rights of the respondent of such magnitude that the Supreme Court should have considered application of the plain error rule. Commonwealth v. Goforth, 692 S.W.2d 803, 1985 Ky. LEXIS 245 (Ky. 1985).
8. Assumption of Risk by Defendant.
In criminal cases, if a defendant chooses to proceed with his case after a motion for a directed verdict is denied, he assumes the risk that his evidence will fill the gaps in the prosecution's case, forfeiting his claim of error. Heflin v. Commonwealth, 689 S.W.2d 621, 1985 Ky. App. LEXIS 722 (Ky. Ct. App. 1985).
9. Mental Examination of Defendant.
Although CR 35.01 was applicable to criiminal cases by virtue of RCr 13.04, and the trial court had authority under CR 35.01 to compel defendant to undergo a mental examination by the State's expert, as he had placed his mental health in issue, as the order failed to prospectively provide appropriate protections for defendant's Fifth Amendment rights, he was entitled to a writ of prohibition. Powell v. Graham, 185 S.W.3d 624, 2006 Ky. LEXIS 46 (Ky. 2006).
10. Waiver of Statute of Limitations.
A statute of limitations is a defense, but not a jurisdictional bar, to an untimely complaint. Under CR 8.03, the statute of limitations is listed among the affirmative defenses which may be waived if not asserted in a timely manner. Although the Criminal Rules contain no precise analogue to CR 8.03, there is no reason not to recognize in the criminal sphere, via RCr 13.04, a similar rule. Indeed, since criminal defendants are permitted to waive their most fundamental constitutional rights, it would make little sense to disallow the waiver of the merely statutory limitations right. Commonwealth v. Oliver, 253 S.W.3d 520, 2008 Ky. LEXIS 135 (Ky. 2008).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Criminal Appeals, § 104.00.
Rule 13.06.  Forms.
Text
The forms contained in the Appendix of Forms are sufficient under these rules and illustrate the simplicity of statement contemplated.
Annotations

Cited: Vickers v. Commonwealth, 472 S.W.2d 469, 1971 Ky. LEXIS 191 (Ky. 1971).
NOTES TO DECISIONS
1. Sufficiency of Forms.
Indictments which cited the penal code statute involved and which followed verbatim the official form set forth in the appendix of forms attached to the Rules of Criminal Procedure were proper, notwithstanding failure to include the word “knowingly” in each offense charged, since, under this rule, the forms adopted by the Supreme Court are sufficient, and the necessity for conveying the fact that guilty knowledge is required for conviction can be satisfied in the instructions to the jury. Commonwealth v. Hoskins, 539 S.W.2d 6, 1976 Ky. LEXIS 41 (Ky. 1976).
Rule 13.08.  Amendment of rules.
Text
(1)  Suggestions for amendment of these Rules may be submitted directly to the Supreme Court for its consideration.
(2)  Unless otherwise directed by the Supreme Court all substantial amendments will be published in an official publication of the Kentucky Bar Association or mailed to the members of the Kentucky Bar Association at least 60 days before they become effective. 
History
(Amended September 24, 1965, effective January 1, 1966; amended February 6, 1975, effective July 1, 1975; amended effective May 1, 1976; amended October 14, 1977, effective January 1, 1978; amended June 12, 1981, effective September 1, 1981.)
Rule 13.10.  Search warrant — Who may issue.
Text
(1)  Upon affidavit sufficient under Section 10 of the Kentucky Constitution and sworn, either in the presence of or through reliable electronic means, before an official authorized to administer oaths as provided in Rule 2.02 for the swearing of complaints, a search warrant may be issued by a judge, trial commissioner, or other official authorized by statute to issue search warrants.
(2)  Where a reliable electronic means is being used in lieu of actual presence before an official authorized to administer oaths, the official administering the oath must be in oral communication with the person completing the affidavit, so that the official administering the oath may comply with the requirements for administering oaths. The official administering the oath shall certify on the affidavit or an accompanying document that the oath was taken while in oral communication, and shall state the name and title of the official administering the oath and the time the affidavit was sworn.
(3)  A copy of the search warrant and supporting affidavit shall be retained by the judge or other official issuing the warrant and promptly filed with the clerk of the court to which the warrant is returnable.
(4)  The officer authorized to execute a search warrant shall make return thereof to the appropriate court within a reasonable time of its execution. The return shall show the date and hour of service.
History
(Amended June 12, 1981, effective September 1, 1981; amended February 16, 1999, effective March 1, 1999; amended August 20, 2018, effective January 1, 2019.)
Annotations

Kentucky Law Journal.
Probable Cause for Search and Seizure, 52 Ky. L.J. 488 (1964).
Kentucky Law Survey, Fortune, Criminal Rules, 70 Ky. L.J. 395 (1981-82).
Kentucky Law Survey, Fortune and Welling, Criminal Procedure, 72 Ky. L.J. 381 (1983-84).
Opinions of Attorney General. A magistrate may issue search warrants within the jurisdiction of his court when he is physically present at any place within the county in which his district is located. OAG 66-325.
This rule does not authorize a judge to issue a search warrant for the search of property located outside of the county in which he serves. OAG 70-288.
While the supporting affidavit must be produced before the issuing officer, the affidavit does not necessarily have to be executed before the issuing officer. OAG 70-785.
Since the term “criminal warrants” embraces search warrants in the event of the absence from a county of all district judges and all circuit judges and all trial commissioners, the circuit clerk in any county in Kentucky may issue not only arrest warrants but may issue search warrants as well provided that such warrants are prepared by the Commonwealth's attorney or county attorney, who shall certify, before such warrants are issued, that there is no district judge, circuit judge, or trial commissioner within the county. OAG 78-362.
The term “criminal warrants” clearly embraces search warrants. OAG 78-362.
Cited:  McRay v. Commonwealth, 675 S.W.2d 397, 1984 Ky. App. LEXIS 458 (Ky. Ct. App. 1984); Dixon v. Commonwealth, 890 S.W.2d 629, 1994 Ky. App. LEXIS 84 (Ky. Ct. App. 1994).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Construction.
 	3. 	Persons Who May Issue.
 	4. 	Affidavit.
 	5. 	Manner of Filing Affidavit.
 	6. 	Basis.
 	7. 	Error in Warrant.
 	8. 	Execution.
 	9. 	Probable Cause.
1. Purpose.
The purpose of subsection (2) of this rule is to preserve the integrity of the original affidavit and warrant, to prevent tampering with the contents of either after the warrant is issued by the judicial officer. Commonwealth v. Hubble, 730 S.W.2d 532, 1987 Ky. App. LEXIS 489 (Ky. Ct. App. 1987).
Although the search warrant issued regarding a search of defendant's house in a murder case did not comply with RCr P. 2.02 because a notary public could not administer oaths to complaining parties and did not comply with RCr P. 13.10 because it was issued by a court clerk, the motion to suppress that defendant filed could still be denied. The violations of those rules was inadvertent, defendant was not prejudiced by the violations, the violations were not of constitutional magnitude because the provisions of Ky. Const. § 10 and the Fourth Amendment, U.S. Const. amend. IV were still met, and the trial court's findings of fact regarding the motion to suppress was supported by RCr P. 9.78 substantial evidence. Copley v. Commonwealth, 361 S.W.3d 902, 2012 Ky. LEXIS 26 (Ky. 2012).
2. Construction.
This rule is procedural in nature and does not confer any new substantive rights upon the defendant; consequently, a violation of the rule does not necessarily affect his or her due process rights. Commonwealth v. Hubble, 730 S.W.2d 532, 1987 Ky. App. LEXIS 489 (Ky. Ct. App. 1987).
3. Persons Who May Issue.
The issuance of a search warrant is a judicial function which is not subject to delegation to a trial commissioner and subsequent approval by the county judge of a search warrant issued by a trial commissioner did not validate it. Slone v. Commonwealth, 377 S.W.2d 51, 1964 Ky. LEXIS 472 (Ky. 1964).
Circuit clerks are not at all subject to the supervision of prosecutors, but of the judiciary, and the fact that a warrant must be prepared by the commonwealth's or county attorney has nothing to do with the clerk's exercise of independent judgment in deciding whether probable cause has been shown to justify issuance of warrant; furthermore the determination of probable cause is made not from the warrant but from the supporting affidavit or affidavits. Commonwealth v. Bertram, 596 S.W.2d 379, 1980 Ky. App. LEXIS 304 (Ky. Ct. App. 1980).
All district and circuit judges have authority to issue warrants of any kind upon a proper showing of reasonable cause. Richmond v. Commonwealth, 637 S.W.2d 642, 1982 Ky. LEXIS 288 (Ky. 1982).
4. Affidavit.
A search warrant may be issued on affidavit sworn to before a notary public. Owsley v. Commonwealth, 428 S.W.2d 199, 1968 Ky. LEXIS 707 (Ky. 1968).
Where a search warrant was issued on the basis of an affidavit made by a person who gave a false name and could not later be located, the affidavit was invalid and the search warrant likewise was invalid. Hay v. Commonwealth, 432 S.W.2d 641, 1968 Ky. LEXIS 348 (Ky. 1968).
Affidavit for a search warrant which contained only bare allegations made by the county attorney and a certification by a police officer, and which failed to contain notarized signatures, failed to meet the procedural requirement of RCr 13.10. Carrier v. Commonwealth, 142 S.W.3d 670, 2004 Ky. LEXIS 155 (Ky. 2004).
5. Manner of Filing Affidavit.
Where the judge did not note the filing date on the search warrant affidavit and filed the document with the court clerk after a 32 day delay, he failed to comply with the requirements of CR 5.05, which applied because this rule does not prescribe the manner of filing the affidavit; however, the evidence seized in the search was improperly suppressed because of the judge's actions, since there was a properly executed search warrant and the accompanying affidavit established probable cause for the search; thus, the search was valid under Ky. Const., § 10, and the Fourth Amendment of the United States Constitution even though the warrant was not filed with the court clerk until after the search was completed. Commonwealth v. Wilson, 610 S.W.2d 896, 1980 Ky. App. LEXIS 402 (Ky. Ct. App. 1980).
6. Basis.
Articles held and used to further acts of prostitution were constituted ample basis for the search for and seizure thereof. Schweinefuss v. Commonwealth, 395 S.W.2d 370, 1965 Ky. LEXIS 143 (Ky. 1965), overruled in part, St. Clair v. Commonwealth, 140 S.W.3d 510, 2004 Ky. LEXIS 44 (Ky. 2004).
7. Error in Warrant.
Where magistrate blocked out the word “judge” in signature block on search warrant form and then signed the warrant in his capacity as magistrate but failed to cross out form's reference to quarterly court, validity of the warrant was not affected. Stephens v. Commonwealth, 522 S.W.2d 181, 1975 Ky. LEXIS 128 (Ky. 1975), cert. denied, Stephens v. Kentucky, 423 U.S. 895, 96 S. Ct. 195, 46 L. Ed. 2d 127, 1975 U.S. LEXIS 2957 (1975).
8. Execution.
A district judge's authority to issue warrants is not restricted to the district in which he or she is elected; accordingly, a search warrant issued by a judge from a district other than the one in which the search was conducted was valid. Richmond v. Commonwealth, 637 S.W.2d 642, 1982 Ky. LEXIS 288 (Ky. 1982).
Undeveloped film fell within the scope of a warrant authorizing the seizure of photographs found in the home of a suspect under investigation for using a minor in a sexual performance. Baker v. Commonwealth, 103 S.W.3d 90, 2003 Ky. LEXIS 98 (Ky. 2003).
RCr 13.10(3), which provides that an officer executing a search warrant shall make a return within a reasonable time of its execution and the return shall “show the date and hour of service,” is procedural in nature and does not confer any new substantive rights upon defendants; that is, the making of the return is merely a ministerial act, to be performed after the warrant is executed. United States v. Black, — F. Supp. 2d —, 2006 U.S. Dist. LEXIS 1598 (E.D. Ky. 2006).
9. Probable Cause.
Because the smell of ether and ammonia at defendant's residence provided sufficient probable cause for the issuance of a search warrant, the trial did not err in denying defendant's motion to suppress. Drake v. Commonwealth, 222 S.W.3d 254, 2007 Ky. App. LEXIS 118 (Ky. Ct. App. 2007).
Search warrant issued based on a police officer's affidavit that the officer had received complaints about possible methamphetamine manufacturing and that the officer had detected a strong smell of ether when the officer visited the defendant's residence was invalid; the officer had not received the complaints on the day the search warrant was issued and the officer did not know what he was smelling even though he claimed to have smelled either; thus, the search warrant was issued based on information that was either inaccurate or false, which did not support a finding of probable cause. Hensley v. Commonwealth, 248 S.W.3d 572, 2007 Ky. App. LEXIS 397 (Ky. Ct. App. 2007).
Rule 13.12  Exhibits containing sexual conduct of a minor.
Text
When evidence of a sexual nature concerning a minor is entered as an exhibit during a hearing or trial, the court shall ensure the material is not recorded onto the video record of the proceedings. Any exhibits containing such material shall be sealed and marked as Sealed pursuant to RCr 13.12.
History
(Adopted November 7, 2014, effective January 1, 2015.)
Rule 13.15  Biological Evidence.
Text
(1)  The custodial agency holding evidence, pursuant to a valid court order, involved in a criminal prosecution of a defendant where the penalty of death, life without parole, or life without parole for 25 years is imposed shall preserve all biological evidence for as long as the defendant remains incarcerated under the sentence.
(2)  Upon request, all biological evidence shall be made available to defendants enumerated in subsection (1) and said defendants may seek appropriate relief notwithstanding any other provision of the law.
(3)  “Biological evidence” includes the content of sexual assault examination kits, and any item that contains blood, semen, hair, saliva, skin tissue, fingernail scrapings, bone, bodily fluids, or other identifiable biological material that is collected as part of a criminal investigation which may reasonably be used to incriminate or exculpate any person for a criminal offense.
History
(Adopted January 1, 2017; amended August 20, 2018, effective January 1, 2019.)

OFFICIAL FORMS
Form 1.
Complaint.
(RCr 2.02, SCR 5.030)
Text

 DISTRICT COURT OF KENTUCKY Ballard County COMMONWEALTH OF KENTUCKY V. COMPLAINT Defendant. The affiant,    (Name of complainant)   , says that on the   day of  ,  , in Ballard County, Kentucky, the above named    (Name of defendant)   , unlawfully drove an automobile in a careless and reckless manner on a highway, U.S. Highway 60 about one mile west of La Center by racing at high speed with another automobile. (Signature of complainant) Sworn to before me this   day of,  ,  . KRS 189.290 (1)     189.990 (1) Trial Commissioner, Ballard County District Court of Kentucky  
Click to view form.
History
(Amended October 14, 1977, effective January 1, 1978; amended February 14, 1978, effective March 1, 1978.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Form 2.
Summons on complaint.
(RCr 2.04, 2.06)
Text

 DISTRICT COURT OF KENTUCKY Franklin County COMMONWEALTH OF KENTUCKY V. SUMMONS Defendant. TO THE ABOVE NAMED DEFENDANT: You are hereby summoned to appear before the District Court, in the Franklin County Court House at Frankfort, Kentucky, at 9:00 A.M. (Eastern Standard Time) on Wednesday, October 31, 1962, to answer a complaint made by   charging you with the offense of reckless driving. Issued at Frankfort, Franklin County, Kentucky, this   day of  ,  . Judge, District Court of Kentucky Franklin County 
Click to view form.
History
(Amended October 14, 1977, effective January 1, 1978.)
Form 3.
Summons on indictment.
(RCr 6.52, 6.54)  (Caption)
Text

 TO THE ABOVE NAMED DEFENDANT: You are hereby summoned to appear before the Franklin Circuit Court in the Franklin County Court House at Frankfort, Kentucky, at 9:00 A.M. (Eastern Standard Time) on Wednesday, October 31, 1962, to answer an indictment charging you with the offenses of (1) malicious shooting and wounding with intent to kill and (2) carrying concealed a deadly weapon. Issued at Frankfort, Franklin County, Kentucky, this   day of  ,  . Clerk, Franklin Circuit Court By  Deputy Clerk
Click to view form.
Form 4.
Warrant of arrest on complaint.
(RCr 2.04, 2.06) (Caption)
Text

 TO ALL PEACE OFFICERS IN THE COMMONWEALTH OF KENTUCKY: You are hereby commanded to arrest     (Name of defendant)     and bring him forthwith before a judge of the District Court in Franklin County, Kentucky (or, if he be absent or unable to act, before the nearest available magistrate), to answer a complaint made by  charging him with the offense of reckless driving. Issued at Frankfort, Franklin County, Kentucky, this   day of  ,  . Judge, District Court of Kentucky Franklin County  (Indorsement as to bail) The defendant may give bail in the amount of $ . Judge, District Court of Kentucky Franklin County 
Click to view form.
History
(Amended October 14, 1977, effective January 1, 1978.)
Form 5.
Warrant of arrest on indictment.
(RCr 6.52, 6.54) (Caption)
Text

 TO ALL PEACE OFFICERS IN THE COMMONWEALTH OF KENTUCKY You are hereby commanded to arrest      (Name of defendant)     and bring him forthwith before the Circuit Court of Franklin County, Kentucky, to answer an indictment charging him with the offense of murder. If the court is not in session, you will deliver him to the Jailer of Franklin County. Issued at Frankfort, Franklin County, Kentucky, this   day of  ,  . Clerk, Franklin Circuit Court By  Deputy Clerk (Indorsement as to bail) The defendant may give bail in the amount of $ . Judge, Franklin Circuit Court
Click to view form.
Form 6.
Subpoena for trial, examining trial or other hearing.
(RCr 7.02) (Caption)
Text

 You are hereby commanded to appear before     (Name of court or magistrate)       at the Franklin County Court House in the City of Frankfort, Kentucky [or at such other designated place as the trial or hearing is to be held], at 9:00 A.M. (Eastern Standard Time) on Wednesday, October 31, 1962, to testify in the above entitled proceeding. This subpoena is issued on application of the [Commonwealth] [defendant] Date:  ,  (Signature) (Title of issuing officer)
Click to view form.
Form 7.
Subpoena to produce document or object.
(RCr 7.08)  (Caption)
Text

 TO: [Name of witness] You are hereby commanded to appear before     (Name of court or magistrate)       at the Franklin County Court House in the City of Frankfort, Kentucky, [or at such other designated place as the trial or hearing is to be held], at 9:00 A.M. (Eastern Standard Time) on Wednesday, October 31, 1962, to testify in the above entitled proceeding and to bring with you   (Description of documents or objects to be produced)  This subpoena is issued on application of the [Commonwealth] [defendant] Date:  ,  . (Signature) (Title of issuing officer)
Click to view form.
Form 8.
Warrant for arrest of witness.
Text

  ( RCr 7.04 ) (Caption) TO ALL PEACE OFFICERS IN THE COMMONWEALTH OF KENTUCKY: You are hereby commanded to arrest        (Name)       and bring him before     (Name of court or magistrate)      for the reason that he failed to appear after having been served with subpoena to appear to testify in the above entitled proceeding on the   day of  ,  You are further commanded to detain him in your custody until he is discharged by the court. Issued at  ,   County, Kentucky, this   day of  ,  .  Judge  Court  County
Click to view form.
History
(Amended October 14, 1977, effective January 1, 1978.)
Form 9.
Recognizance of witnesses.
(RCr 3.20) (Caption)
Text

 Each of the following named witnesses has this day entered into a recognizance before me acknowledging himself bound to the Commonwealth of Kentucky in the penal sum of   (Not less than one hundred)   dollars, that he will attend and be available to testify as a witness in the above entitled proceeding [“before this court at 9:00 A.M. (Eastern Standard Time) on Wednesday, October 31, 1962,” or, if the defendant is held over to the Grand Jury, “before the Grand Jury of Franklin County when it next convenes and, if an indictment be returned against the defendant, before the Franklin Circuit Court when the case is called for trial”] and not depart or conceal or place himself beyond the reach of further subpoena without leave of said court: For the Commonwealth:  For defendant: (Names of witnesses) (Names of witnesses) Date:  ,  . Judge, District Court of Kentucky Franklin County 
Click to view form.
History
(Amended October 14, 1977, effective January 1, 1978.)
Form 10.
Bail bond.
Text

 (Caption)   (Name of defendant)    being in custody charged with the offense of  and being admitted to bail in the sum of $ , we undertake that he will appear and be amenable to the orders and process of this and any other court in which this proceeding may be pending hereafter for any and all purposes and at all stages of the proceeding (including, in event of indictment, proceedings thereafter) in accordance with  RCr 4.54 . Executed this   day of  ,  . (Name of defendant) (Address) (Name of surety (Address) Taken and subscribed before me this   day of  ,  . (Signature) (Title) I,  , by entering into the (above) bond obligation, do hereby submit to the jurisdiction of the courts of Kentucky in which any forfeiture proceeding arising out of my bail obligation be pending, and do further irrevocably appoint the clerk of such court as my agent upon whom any process affecting my liability on such bond may be served, such clerk to forthwith mail copies to me at    (Street address)    City of  , County of  , State of  , or at my last known address. Date this   day of  ,  . (Name)
Click to view form.
History
(Amended June 18, 1976, effective June 19, 1976.)
Form 11.
Justification of surety.
(RCr 4.34) (Caption)
Text

 The affiant says that he resides in   County,   (State)  ,  and owns in his own right the following property: Description  Location (County and state)  Value 1.   $  2.   $ There are no encumbrances against said property except as follows: Name and address of lienholder or claimant  Amount of lien or claim 1.  $  2. $  The affiant is not obligated on any other bonds or undertakings for bail except as follows: Name of principal  Court in which taken  Amount 1.  $ 2.  $ (Surety) Subscribed and sworn to before me at  , this   day of  ,  . (Title)
Click to view form.
History
(Amended October 14, 1977, effective January 1, 1978.)
Form 12.
Application for bail.
(RCr 4.02)
Text

 (Caption) (Name of defendant) , being now confined in the Franklin County Jail on a charge of  , offers the following sureties as bail and requests that they be accepted and he be released from confinement: Name  Occupation  Address (Attorney for defendant)
Click to view form.
History
(Amended October 14, 1977, effective January 1, 1978.)
Form 13.
Receipt of deposit.
(RCr 4.26)
Text

 Date  Receipt No.  Case No. Defendant   Address  Charge  Bond Type Bond Amount $ Court   Court Date  Judge  Received from   the deposit of  (  ) Cash    (  ) Check Surety:   By:  Deposit $  returned on   to  .
Click to view form.
History
(Amended June 18, 1976, effective June 19, 1976; amended October 14, 1977, effective January 1,1978.)
Form 14.
Certificate of deposit as bail. [Abolished.]
Text

Annotations

Compiler's Notes.
This Form was abolished by Order of the Supreme Court of June 18, 1976, effective June 19, 1976.
Form 15.
Indictment.
Text

 FRANKLIN CIRCUIT COURT COMMONWEALTH OF KENTUCKY vs.    No. KRS 513.020 (First-Degree Arson) Defendant(s)   The grand jury charges: On or about the   day of  ,  , in Franklin County, Kentucky, the above named defendant(s) committed first-degree arson by setting fire to the store building of John Jones, against the peace and dignity of the Commonwealth of Kentucky. A TRUE BILL  Foreman Illustrative allegations for other offenses: (Between “committed” and “against the peace and dignity of the Commonwealth of Kentucky.”)
Click to view form.

 Attempted murder:    KRS 506.010, 507.020 “attempted murder by shooting at John Jones with intent to kill him,” Murder:    KRS 507.020 (1)(a) “murder by shooting John Jones with a pistol,”   KRS 502.020 (1)(a) “murder by participating in a conspiracy pursuant to which John Jones was shot and killed by one Satchel Smith,”   KRS 507.020 (1)(b) “murder by participating in a robbery of the Quick Liquor Store in which John Jones was killed,”   KRS 507.020 (2)(b) “the capital offense of murder by shooting John Jones with a pistol during the course of robbing the Quick Liquor Store,” Manslaughter:    KRS 507.040 “second-degree manslaughter through wantonly causing the death of John Jones by running into him with an automobile,” Assault:    KRS 508.010 (1)(a) or    (b) “first-degree assault upon John Jones by [shooting him with a pistol] [cutting him with a knife] [striking him with a club or other blunt object],”   “first-degree assault by participating in an attempted robbery of the Quick Liquor Store in which John Jones was injured,”   KRS 508.020 “second-degree assault upon John Jones by [beating him] [shooting him with a pistol] [cutting him with a knife],”   KRS 508.030 “third-degree assault upon John Jones by [shooting him with a pistol] [cutting him with a knife] [striking him with a coathanger],” Menacing:    KRS 508.050 “the offense of menacing by pointing a pistol or simulated pistol at John Jones,” Wanton endangerment:    KRS 508.060 “first-degree wanton endangerment by shooting a firearm into the store building of John Jones,” Terroristic threatening:    KRS 508.080 “terroristic threatening by threatening to cut John Jones with a knife,” Unlawful imprisonment:    KRS 509.020, 509.030 “[first-degree] [second-degree] unlawful imprisonment by restraining the liberty of John Jones,” Kidnapping:    KRS 509.040 “the offense of kidnapping John Jones,” Criminal coercion:    KRS 509.080 “criminal coercion by threatening to swear out a warrant for the arrest of Mary Jones unless she permitted him to have sexual intercourse with her,” Custodial interference:    KRS 509.070 “custodial interference, by taking Junior Jones from the custody of Mary Jones,” Rape:    KRS 510.040 (1) “first-degree rape by engaging in sexual intercourse with Mary Mumbles through the use of forcible compulsion,”   KRS 510.040 (1)(b) “first-degree rape by engaging in sexual intercourse with Mary Mumbles while she was physically helpless,”   KRS 510.040 (1)(b)      and (2) “first-degree rape by engaging in sexual intercourse with Mary Mumbles [through the use of forcible compulsion, in which she received serious physical injury] [a person less than 12 years of age],”   KRS 510.050 “second-degree rape by engaging in sexual intercourse with Mary Mumbles,”   KRS 510.060 (1)(a) “third-degree rape by engaging in sexual intercourse with Mary Mumbles, a person who was mentally defective or incapacitated,”   KRS 510.060 (1)(b) “third-degree rape by engaging in sexual intercourse with Mary Mumbles, a person less than 16 years old, the defendant being then 21 years old or more,” Sodomy:    KRS 510.100 “fourth-degree sodomy by engaging in deviate sexual intercourse with John Jones,” Sexual abuse:    KRS 510.110 “first-degree sexual abuse by subjecting Mary Mumbles to sexual contact through the use of forcible compulsion,” Sexual misconduct:    KRS 510.140 “sexual misconduct by engaging in sexual intercourse with Mary Mumbles without her consent,” Burglary:    KRS 511.020, 511.030,        511.040 “[first-degree] [second-degree] [third-degree] burglary by unlawfully entering the [dwelling house] [store building] of John Jones,” Possession of burglar's    tools:      KRS 511.050 “the offense of possession of burglar's tools by having in his possession a screw driver, jimmy bar and glass cutter, one or more of which were adapted, designed or commonly used as burglar's tools,” Criminal trespass:    KRS 511.060, 511.070,        511.080 “[first-degree] [second-degree] [third-degree] criminal trespass by unlawfully entering the [dwelling houses [farm property] [residential premises]of John Jones,” Criminal mischief:    KRS 512.020, 512.030,        512.040 “[first-degree] [second-degree] [third-degree] criminal mischief by setting fire to a Ford automobile owned by John Jones,” Arson:    KRS 513.020, 513.030,        513.040 [All degrees: See form above] Persistent felony offender:    KRS 514.030    KRS 532.080 “theft by taking a Ford automobile owned by John Jones, of the value of $100 or more, and is a first-degree persistent felony offender, having previously been convicted of the following felonies:  (1)  Armed robbery, by a judgment of the Fayette Circuit Court entered on or about June 10, 1965; and  (2)  Burglary, by a judgment of the Fayette Circuit Court entered on or about May 25, 1970;” Theft:    KRS 514.030 “theft by taking a Ford automobile owned by John Jones, of the value of $100 or more,”   KRS 514.040 (1)(d) “theft by obtaining from John Jones a power mower, of the value of $100 or more, in return for a shotgun which the defendant did not own and was not authorized to sell or trade,”   KRS 514.040 (1)(e) “theft by obtaining from John Jones a refrigerator, of the value of $100 or more, in return for a worthless check drawn by the defendant on the Planters Bank of Golden Pond,”   KRS 514.050 “theft by keeping a refrigerator, of the value of $100 or more, owned by John Jones and delivered to the defendant by mistake,”   KRS 514.060 “theft by diverting electricity, of the value of $100 or more, from a power line of the Bluegrass Utilities Company,”   KRS 514.070 “theft by selling and failing to account for the proceeds of 200 shares of ABC Company stock held by him for the use and benefit of John Jones,”   KRS 514.080 “theft by obtaining $500 in cash from John Jones by threatening to accuse him of robbery,”   KRS 514.090 “theft by giving John Jones a worthless check in the amount of $200 for labor of the value of $100 or more theretofore performed by the said Jones,” Unauthorized use of  vehicle:    KRS 514.100 “unauthorized use of a Ford automobile owned by John Jones.” Receiving stolen  property:    KRS 514.110 “the offense of receiving stolen property by purchasing a .20-gauge Remington shotgun of the value of $100 or more which had been stolen from John Jones,” Obscuring identity of  machine:    KRS 514.120 “obscuring the identity of a machine by removing or defacing the manufacturer's serial number of a 1972 model Pontiac automobile,” Robbery:    KRS 515.020 (1)(a) “first-degree robbery by using physical force upon and causing physical injury to John Jones while in the course of committing a theft at the Quick Liquor Store,”   KRS 515.020 (1)(b) “first-degree robbery by threatening the use of physical force while armed with a pistol and in the course of committing a theft at the Quick Liquor Store,”   KRS 515.020 (1)(c) “first-degree robbery by threatening to cut or stab John Jones with a dangerous instrument, a knife, while in the course of committing a theft at the Quick Liquor Store,”   KRS 515.030 “second-degree robbery by threatening to use physical force upon John Jones while in the course of committing a theft at the Quick Liquor Store,” Forgery:    KRS 516.020 “first-degree forgery by altering a stock certificate of the ABC Corporation to show that it represented 100 shares rather than one (1) share,”   KRS 516.030 “second-degree forgery by signing the name of John Jones as the maker of a check drawn on the Franklin Square Bank for the payment of $50.00,”   KRS 516.040 “third-degree forgery by signing the name of John Jones on a membership certificate purportedly issued by the said Jones as Secretary of the Jett Country Club,” Possession of forgery  device:    KRS 516.090 “the offense of possessing a forgery device by having in his possession a machine or device designed or adapted to print false and spurious admission tickets to public entertainment events,” Using slugs:    KRS 516.120 “the offense of first-degree use of slugs by having in his possession metallic slugs capable of use in coin machines and in an amount equivalent to more than $100 in value had they been genuine coins,” Receiving deposits in  failing bank:    KRS 517.100 “the offense of receiving deposits in a failing institution by permitting the receipt by XYZ Bank of a $50 deposit from John Jones while said Bank was insolvent,” Sports bribery:    KRS 518.040 “sports bribery by giving a sum of money to John Jones to influence his performance in a basketball game,” Tampering with public  record:    KRS 519.060 “the offense of tampering with a public record by making a false entry in the deed book indexes of the Franklin County Court Clerk so as to show that a deed from John Jones and wife to Sam Satchel had been recorded on January 10, 1963, instead of February 10, 1963,” Escape:    KRS 520.020 “the offense of first-degree escape by escaping from the Franklin County Jail,” Promoting contraband:    KRS 520.050 “the offense of first-degree promoting contraband by introducing a hacksaw blade into the Franklin County Jail,” Bail-jumping:    KRS 520.070 “the offense of first-degree bail-jumping by failing to appear for trial on a felony charge in the Franklin Circuit Court,” Hindering prosecution:    KRS 520.120 “the offense of first-degree hindering prosecution by helping John Jones dispose of a pistol used by the said Jones in killing Sam Satchel,” Bribery:    KRS 521.020 “bribery of a public servant by offering to pay John Jones a sum of money to influence his judgment as a member of the Frankfort Planning and Zoning Commission,” Perjury:    KRS 523.020 “first-degree perjury by falsely testifying during trial of the case of Commonwealth of Kentucky vs. John Jones in the Franklin Circuit Court to the effect that he and the said Jones were in Lexington, Kentucky, on the night of January 2, 1975,” Bribing witness:    KRS 524.020 “the offense of bribing a witness by offering to pay John Jones a sum of money to influence his testimony before the Franklin County Grand Jury in connection with a homicide charge pending against Sam Satchel,” Riot:    KRS 525.020 “first-degree riot by participating in a riot in the vicinity of the Franklin County Court House,” Eavesdropping:    KRS 526.020 “eavesdropping by using a mechanical device to record oral communications in the law office of John Jones,” Concealed weapon:    KRS 527.020 “the offense of carrying a concealed weapon by carrying a .38-caliber pistol [after having been previously convicted of a robbery in which a deadly weapon was used],” Possession of handgun:    KRS 527.040 “the offense of possessing a handgun after having been previously convicted of a felony,” Promoting gambling:    KRS 528.020 “the offense of first-degree promoting gambling by engaging in a bookmaking activity,” Promoting prostitution:    KRS 529.030 “first-degree promoting prostitution by compelling Mary Mumbles to engage in prostitution,”   KRS 529.040 “second-degree promoting prostitution by [managing a prostitution enterprise involving two or more prostitutes] [profiting from the prostitution activity of Mary Mumbles, a person less than 18 years old],” Bigamy:    KRS 530.010 “bigamy by purporting to marry Jane Jones while already married to Sarah Smith,” Distribution of obscene  matter:    KRS 531.030 “the offense of distributing obscene matter to minors by selling obscene photographs to John Jones, a minor, [after having been previously convicted of a similar offense],”
Click to view table.
History
(Amended February 6, 1975, effective February 6, 1975; amended October 14, 1977, effective January 1, 1978.)
Annotations

Compiler's Notes.
Due to the 1976 (Ex. Sess.) amendment of KRS 507.020 the reference to KRS 507.020 (2)(b) under the heading “Murder” should be KRS 507.020(2).
Form 16.
Indictment charging more than one offense.
Text

 (Caption) No.    KRS 514.030   KRS 527.020(4) The grand jury charges: Count 1.  On or about January 15, 1975, in Franklin County, Kentucky, the above-named defendant committed theft by taking an automobile owned by John Jones, of the value of $100 or more; Count 2.  On or about January 20, 1975, in Franklin County, Kentucky, the above-named defendant committed the offense of carrying a concealed weapon by carrying a .38-caliber pistol after having been previously convicted of a felony in which a deadly weapon was used; Against the peace and dignity of the Commonwealth of Kentucky. A TRUE BILL Foreman
Click to view form.
History
(Amended February 21, 1975, effective February 21, 1975.)
Form 17.
Information.
Text

 (RCr 6.02) (Caption) No.    KRS 530.050 The Commonwealth's Attorney charges that: On or about January 15, 1975, in Franklin County, Kentucky, the above-named defendant persistently failed to provide support to his minor children; Against the peace and dignity of the Commonwealth of Kentucky. Commonwealth's Attorney
Click to view form.
History
(Amended February 21, 1975, effective February 21, 1975.)
Form 18.
Motion for bill of particulars.
Text

 (RCr 6.22) (Caption) Defendant moves that the Commonwealth be directed to furnish him a bill of particulars with reference to the indictment herein so as to: 1. 2. 3. Supporting affidavits of defendant and undersigned counsel are attached. Attorney for defendant 1010 Transylvania Building Frankfort, Kentucky I have served the foregoing motion by mailing a true copy to Hon.  , Commonwealth's Attorney, on October 31, 1962. Attorney for defendant
Click to view form.
Form 19.
Order for bill of particulars.
Text

 (Caption) The Commonwealth is ordered within ten (10) days after service of a copy of this order to serve and file a bill of particulars providing the information specified in defendant's motion as items 1 and 3. As to item 2 the motion is overruled. Date:  ,  . Judge, Franklin Circuit Court Copy received,  ,  .  Commonwealth's Attorney (or) Attested copy mailed to Hon.   Commonwealth's Attorney, this   day of  ,  . Clerk By   Deputy Clerk
Click to view form.
APPENDIX A.
 UNIFORM SCHEDULE OF BAIL
Text
(1)  This  Uniform  Schedule  of Bail (“Schedule”)  shall be used for all offenses  listed in the Schedule  by all trial courts and by all officers authorized  to take bail in the Commonwealth   of Kentucky  beginning  July 1, 2014,  and this Schedule  shall be deemed to modify the existing  Criminal  Rules of Bail, RCr 4.00, et seq., to the extent any of said rules concerning  bail are inconsistent  herewith,  unless otherwise  ordered  by the Supreme  Court.
Hereafter,  the amount  of bail shall not exceed the amount set forth in the Schedule  for the designated  non-violent  Class D felonies  and misdemeanors,   unless the court records  its reasons  that bail in such amount and under such specified  conditions  will not assure the defendant's  appearance  and compliance  therewith.   The court is not required to record  its reasons  for any bail lower than that set by the Schedule,  including  personal recognizance   bonds, all of which  may be accomplished  by general,  or case specific, order-only that which  is higher than established  hereby.   But, if the court does not apply paragraph  (2) hereof or allow a defendant  the $100.00  bail credit authorized  by paragraph  (11)(B) hereof,  it shall enter a written order stating  its reasons;  otherwise, such reasons  as the court has for exceeding  the amounts  established  by this Schedule may be sufficiently  stated to, and recorded  by, a pretrial release  officer, clerk,  or jailer on the appropriate  forms. 
(2)  When  a defendant  has been charged  with five or fewer  offenses  bailable  under the Schedule,  the bail amount  shall be set at the one amount for the offense  charged  with the highest  bail amount,  except that where a defendant  has been charged  with misdemeanors only,  regardless  of the number of charges, the bail amount  shall be set at the one amount  for the highest misdemeanor;  but if a defendant  has been charged with one or more felony charges,  and there are a total of six or more charges,  including misdemeanors, the amount of bail shall be set cumulative  of all amounts  for all offenses charged  against  a defendant  and bailable under the Schedule.
(3)  If a defendant  has been charged  with one or more offenses  that are not listed in this Schedule, this Schedule shall not be used for any offense with which a defendant is charged, even if included in this Schedule.
(4)  (A)  Subject to approval and compliance with KRS 30A.060(3) and KRS 431.5305, the following officers are authorized by RCr 4.24 to take bail established under this Schedule:
 		(1)  the jailer  or administrator  of, or for, any city, county,  urban county,  metro, or regional jail where the defendant   is charged  and held, including  his or her authorized  deputies;  and
 		(2)  the clerk or deputy clerk of the circuit court of the county where the defendant is held or charged.
 		(3)  Provided, however, this Schedule may only be used by such officers within twenty-four hours of a defendant's incarceration.
 	(B)  Unless otherwise ordered by a judge of the county in which the defendant is held or charged, such officer shall, without order of a court:
 		(1)  as soon as practicable after the defendant's arrival at the jail, take bail in accordance with this Schedule and require the defendant and any person who posts bail for the defendant to execute a written bail bond;  
 		(2)  at the time bail is taken, furnish each person from whom the officer receives a cash bail deposit a written receipt for the money taken on a uniform receipt form provided by the Administrative Office of the Courts, and retain not less than two (2) copies thereof; 
 		(3)  at the time bail is taken, furnish the defendant and any person who posts bail for the defendant a written notice that contains:  
 		 	(a)  the non-financial conditions of the defendant's release that are specified by this Schedule;
 		 	(b)  the penalties and consequences prescribed by law if the defendant violates any condition of bail including appearing as required; and 
 		 	(c)  the name of the court where the defendant is to appear, and the date, time and place of such appearance;
and retain not less than two (2) copies thereof;
 		(4)  by not later than the next business  day, or if in another  county,  within three business  days, deliver to the clerk of the court in which the defendant  is to answer: the cash bail deposits  the officer took and the original  of the bail bond required by paragraph  (4)(B)(1);  a copy of each  receipt for a cash bail deposit  required by paragraph  (4)(B)(2);  and a copy of the notice required  by paragraph  (4)(B)(3);  and
 		(5)  by not later than the next business  day, or if in another  county,  within three business  days, deliver to the pretrial services  office for the court in which the defendant  is to answer  a copy of the bail bond and a copy of the notice required  by paragraph  3(B)(3).
(5)  Unless otherwise  ordered  by a judge  of the county in which the defendant  is held or charged,  the following  non-financial  conditions  shall be imposed  on each defendant  who is released  on bail under this Schedule  and such defendant  shall be prohibited  from: 
 	(A)  any illegal use of alcohol  or controlled  substances,  provided,  however,  that where the defendant  is charged  with an offense  involving the use of alcohol, then the conditions  imposed  shall require that the defendant  abstain from the use of alcohol  and the illegal use of controlled  substances;
 	(B)  having any unlawful  contact with any alleged victim; and
 	(C)  committing  any further violations of law.
(6)  (A)   Bail for a Kentucky  resident  charged  with a first offense  of KRS 189A.010  (Driving  Under the Influence)  shall be set at $500.00  and the defendant  may comply therewith  by providing a bond with a 50% deposit  thereof, provided that the charging document  does not disclose  any aggravating circumstances   as defined  in KRS 189A.010(11).  If the charging  document discloses  any aggravating  circumstances,  then this Schedule  shall not be applicable.
 	(B)  In the event there are no aggravating  circumstances  disclosed,  bail shall be accepted  under the terms and amount  set out above, but only after a mandatory holding  period of eight (8) hours, unless otherwise  ordered  by the court.
 	(C)  Bail for a non-resident defendant charged with a first offense of KRS 189A.010 shall be set per KRS 431.523.
(7)  (A)  Bail for a defendant who has been arrested for a violation of KRS 222.202 (Alcohol Intoxication or Drinking Alcoholic Beverages in a Public Place) and has not had two (2) prior convictions for violations of KRS 222.202 in the previous twelve (12) months, shall comply with KRS 222.204 and release shall be allowed  at the time and in the manner  indicated  by statute,  but after the allowed  time, bail should  be allowed  on a personal recognizance  bond.
 	(B)  Unless otherwise  ordered  by the court, bail for a defendant  charged  with a violation  of KRS 222.202  and who has had two (2) previous  convictions  for same within the previous  twelve  (12) months,  shall be allowed in the amount  of $500.00  with a 30% deposit  thereof,  but only at such time as the defendant appears  able to safely care for himself.
 	(C)  All determinations   as to the number and timing of a defendant's  prior violations  of KRE 222.202  shall be made at the jail.
(8)  Unless otherwise  ordered  by the court, bail for a defendant  charged  with a first offense of KRS 525.100  (Public  Intoxication)  is hereby set at $500.00  and the defendant  may make  said bail by providing  a bond with a 30% deposit  thereof.   Such bond shall  be allowed  only at such time as the defendant  appears  able to safely care for himself.
(9)  Except for (7)(C) above, for purposes  of the determination  of bail under this Schedule, an officer authorized  by paragraph  (4)(A) to take bail shall determine  only from the charging  document  such as the indictment,  warrant,  or uniform citation,  whether  an offense  charged  is a first, second, or subsequent  offense,  and shall rely solely on that document.
(10)  For purposes  of determining  whether  a first, second,  or subsequent  offense  is bailable under this Schedule,  the following  rules apply: 
 	(A)  If the listing of the offense  in the Schedule  does not refer to whether  it is a first, second  or subsequent  offense,  bail shall be set as provided  in this Schedule, regardless  of the number  of the offense;
 	(B)  If the listing of the offense  refers only to a first offense,  then bail is only allowable for a first offense; 
 	(C)  If the listing of the offense  refers only to a second  offense,  then bail in the amount  set shall be allowable  for second  offense, as the first offense  has a separate  listing for bailor  constituted  a violation;  
 	(D)  If the listing of the offense  refers to a second  offense or more, then bail in the amount  set shall be allowable for second and subsequent  offenses; 
 	(E)  If the listing of the offense  refers only to a third offense,  then bail in the amount set shall be allowable for a third offense,  as the first and second  offenses  have separate  listings for bailor  constituted  violations;
 	(F)  If the listing of the offense  refers to a third offense  or more, then bail in the amount  set shall be allowable  for third and subsequent  offenses;
 	(G)  A second, or later offense, is an offense committed subsequent to a previous conviction, or convictions, for the same offense; and 
 	(H)  Abbreviations:
 		(1)  “<” means less, or less than; “>” means more, or more than, or greater, or greater than;
 		(2)  “KRS” means Kentucky Revised Statutes
 		(3)  “u” means under; 
 		(4)  “w” means within; 
 		(5)  “w/o” means without;
 		(6)  “UOR” means Uniform Offense Reporting Codes.
(11)  (A)  Subject to credits set out in sub-section (B) below, bail for the Class D Felonies listed shall be set at $5000.00 and the defendant may make bail by providing bond with a 20% deposit thereof.  Bail for the Class A Misdemeanors listed, shall be set at $500.00 and the defendant may make bail by providing bond with a 30% deposit thereof.  Bail for the Class B Misdemeanors listed shall be set at $250.00 and the defendant may make bail by providing bond with a 30% deposit thereof.
 	(B)  Bail as determined herein shall be reduced (credited) in its total amount by the sum of $100.00 per each day the defendant is incarcerated, unless the defendant is found, by a court, to be:  (1) a flight risk; or (2) a danger to others; or (3) a violent offender as defined in KRS 439.3401; or (4) pleads or is convicted of a felony offense under KRS Chapter 510,529.100 involving commercial sexual activity, 530.020, 530.064(1)(a), 531.310, or 531.320.
These credits, however, shall not be applied to reduce the percentage of bail deposit calculated from the reduced total bailor bond amount as adjusted for the daily $100.00 credit. For example, if the bond is set at $500.00, but bail is allowed by a percentage deposit within the first twenty-four hours, the bond amount will be reduced per the $100.00 credit to $400.00 and thus the actual bail deposit taken shall be the specified percentage times $400.00.
(12)  The Legal and Pretrial Services Departments of the Administrative Office of the Courts will submit an annual report to the Supreme Court to reflect relevant statutory and UOR code changes that may impact the included list of criminal offenses.

History
(Adopted June 18, 1976, effective June 19, 1976; amended July 27, 1976, effective August 1, 1976; amended July 6, 1979, effective August 1, 1979; amended March 19, 2014, effective July 1, 2014.)
Annotations

Compiler's Notes.
The reference “510.090. Sodomy in the fourth degree” should probably read “510.100. Sodomy in the fourth degree” since KRS 510.090 deals with sodomy in the third degree and KRS 510.100 deals with sodomy in the fourth degree.
The reference to “Section (3)” under the heading “Other” for “514.060. Theft of services” should probably read “Section (4)” due to the amendments to KRS 514.060.
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TITLE AND SCOPE OF RULES — ONE FORM OF ACTION
Rule 1.  Title and scope of rules. 
Rule 2.  One form of action. 
Rule 1.  Title and scope of rules.
Text
(1)  The title of these Rules is Kentucky Rules of Civil Procedure. They may be cited as such, or as the “Civil Rules,” or by the abbreviation “CR.”
(2)  These Rules govern procedure and practice in all actions of a civil nature in the Court of Justice except for special statutory proceedings, in which the procedural requirements of the statute shall prevail over any inconsistent procedures set forth in the Rules. Regulations and manuals published by the Administrative Office of the Courts upon authorization of the Supreme Court relating to internal policy and administration within the Court of Justice shall have the same effect as if incorporated in the Rules.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978.)
Annotations

Cross-References.
Judicial Retirement and Removal Commission, application of Rules of Civil Procedure in proceedings, SCR 4.160.
Kentucky Bench & Bar.
Mapother, Kentucky's New Prejudgment Seizure Law, Vol. 40, No. 3, July 1976, Ky. Bench & Bar 20.
Martin, A Brief Report from the Court of Appeals, Vol. 42, No. 2, April 1978, Ky. Bench & Bar 14.
Advisory Opinions, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 26.
Kentucky Law Journal.
Sims, The Work of Kentucky's Civil Code Committee, 40 Ky. L.J. 7 (1951).
Oberst, Recent Development in Torts; Decisions of the Court of Appeals at the 1956-57 Terms, 46 Ky. L.J. 193 (1958).
Clay, The Use and Abuse of the Rules of Civil Procedure, 47 Ky. L.J. 161 (1959).
Grauman, Deposition and Discovery, 47 Ky. L.J. 175 (1959).
Richardson, Trial Juries and the New Rules — Right to Trial by Jury, 47 Ky. L.J. 185 (1959).
Adams, The Effectiveness of Pre-Trial Conference Under the New Rules of Civil Procedure, 47 Ky. L.J. 198 (1959).
Kentucky Law Survey, Leathers, Tomasi and Hunt, Civil Procedure, 70 Ky. L.J. 551 (1981-82).
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).
Opinions of Attorney General. Since the adoption of the judicial article, a unified Court of Justice exists in Kentucky, including the old juvenile court, and this rule makes the civil rules applicable to the Court of Justice. OAG 78-218.
Cited:  Simpson v. Sexton, 311 S.W.2d 803, 1958 Ky. LEXIS 217 (Ky. 1958); Bailey v. Ashland Discount Asso., 400 S.W.2d 508, 1966 Ky. LEXIS 434 (Ky. 1966); Pac. Emplrs. Ins. Co. v. Sav-A-Lot, 291 F.3d 392, 2002 FED App. 185P, 2002 U.S. App. LEXIS 9788 (6th Cir. 2002); Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 2004 Ky. LEXIS 242 (Ky. 2004); Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 2004 Ky. LEXIS 242 (Ky. 2004); Robbins v. Lexington-Fayette Urban Cnty. Planning Comm'n, — S.W.3d —, 2017 Ky. App. LEXIS 53 (Ky. Ct. App. 2017).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Liberal Construction.
 	3. 	Application.
 	4. 	Inconsistent Procedures.
 	5. 	Bastardy Proceedings.
 	6. 	Incorporation of Cities.
 	7. 	Election Contests.
 	8. 	Will Contests.
 	9. 	Administrative Agency Actions.
 	10. 	Computation of Time.
 	11. 	Substance of Pleadings.
 	12. 	Statutes Conflicting.
 	13. 	Trial by Jury.
 	14. 	Venue.
 	15. 	Appeals.
 	16. 	Divorce Proceedings.
 	17. 	Small Claims Proceedings.
 	18. 	Special Statutory Proceedings.
 	19. 	Criminal Cases.
 	20. 	Dependency, Neglect, and Abuse Proceedings.
 	21. 	Domestic Violence Orders.
1. In General.
The adoption of the civil rules did away with technical distinctions and established one form of action or a single and uniform procedure for all kinds of actions, although the rules did not enlarge a right to relief. Arnett v. De Weese, 304 S.W.2d 784, 1957 Ky. LEXIS 281 (Ky. 1957).
2. Liberal Construction.
Although this rule requires a liberal construction of the rules, an allegation of material breach of contract will not take the place of an allegation of failure of consideration for purposes of CR 8.03. Sheffer v. Chromalloy Mining & Mineral Div. of Chromalloy American Corp., 578 S.W.2d 594, 1979 Ky. App. LEXIS 383 (Ky. Ct. App. 1979).
3. Application.
The civil rules prescribe a practical pattern for the conduct of litigation and the effective administration of justice, and their application and utilization should be left largely to the supervision of the trial judge in the exercise of his sound judicial discretion. Naive v. Jones, 353 S.W.2d 365, 1961 Ky. LEXIS 6 (Ky. 1961).
Kentucky Rules of Civil Procedure applied to an action seeking review of a Public Service Commission order; while a builder seeking review of a commission order erred by directing service of process to incorrect parties, the summonses nevertheless issued in good faith, and since the action was otherwise timely commenced, a trial court's dismissal of the action was improper and was reversed. Arlinghaus Builders v. Ky. PSC, 142 S.W.3d 693, 2003 Ky. App. LEXIS 342 (Ky. Ct. App. 2003), review denied, Sprintcom, Inc. v. Arlinghaus Builders, Inc., 2004 Ky. LEXIS 206 (Ky. Sept. 16, 2004).
4. Inconsistent Procedures.
Instead of being “inconsistent procedures” within the meaning of subsection (2) of this rule, CR 35.01 and KRS 406.081 are consistent in that each provides a method for obtaining blood tests from mother, child and alleged father. Blood tests of all three are essential for this evidence in a paternity case to have value. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
Since evidence of equal probative value cannot be obtained from another source and since in a paternity proceeding the characteristics of blood are a physical condition in controversy, the additional requirements of “good cause” and “physical condition … in controversy” found in CR 35.01 and not in KRS 406.081 do not make them “inconsistent procedures” within the meaning of subsection (2) of this rule. In these respects KRS 406.081 places no additional burden upon the mother and child other than was placed on them before such statute was passed. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
When an injured party's widow sought to be substituted in her husband's claim, she did so within the statutory time frame when she sought substitution within one year of his death, after an order appointing her as his executrix was signed, but before the clerk entered it, because the order was effective as soon as it was signed, under KRS 395.105, and CR 1, providing that a statute's procedural requirements took precedence over a conflicting rule. Batts v. Ill. Cent. R.R., 217 S.W.3d 881, 2007 Ky. App. LEXIS 65 (Ky. Ct. App. 2007).
Default judgment should not have been entered against an unemployment benefits applicant because he was not required to file an answer; even though the statutory procedures for judicial review were inconsistent with the civil procedure rules, the statutory procedures prevailed. W. Ky. Coca-Cola Bottling Co. v. Runyon, 410 S.W.3d 113, 2013 Ky. LEXIS 297 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 543 (Ky. Oct. 24, 2013).
5. Bastardy Proceedings.
A bastardy proceeding is civil in nature and the method of taking an appeal is governed by the Rules of Civil Procedure. White v. Commowealth, 299 S.W.2d 618, 1957 Ky. LEXIS 412 (Ky. 1957).
Bastardy is a civil proceeding and the Rules of Civil Procedure govern such a proceeding. Pendleton v. Commonwealth, 349 S.W.2d 832, 1961 Ky. LEXIS 71 (Ky. 1961).
6. Incorporation of Cities.
A proceeding involving incorporation of a city is not strictly an action of a civil nature within the scope of CR 1. Eline v. Lampe, 275 S.W.2d 64, 1955 Ky. LEXIS 347 (Ky. 1955).
7. Election Contests.
Statutory period in which to state the grounds of an election contest is not altered by the Rules of Civil Procedure. Hodges v. Hodges, 314 S.W.2d 208, 1958 Ky. LEXIS 292 (Ky. 1958), cert. denied, 358 U.S. 894, 79 S. Ct. 156, 3 L. Ed. 2d 121, 1958 U.S. LEXIS 163 (1958).
The statutory requirement that the names of alleged ineligible or illegal voters be stated in the pleadings in an election contest is not altered by the Rules of Civil Procedure. Hodges v. Hodges, 314 S.W.2d 208, 1958 Ky. LEXIS 292 (Ky. 1958), cert. denied, 358 U.S. 894, 79 S. Ct. 156, 3 L. Ed. 2d 121, 1958 U.S. LEXIS 163 (1958).
Rules governing deposition taking apply to election contest proceedings. Britton v. Garland, 335 S.W.2d 329, 1960 Ky. LEXIS 253 (Ky. 1960).
In an election contest, once the action was properly filed, the Rules of Civil Procedure governed the time for filing an answer. Shackleford v. Barnette, 445 S.W.2d 449, 1969 Ky. LEXIS 166 (Ky. 1969).
Pleadings in election contest cases should not be held to requirements of specificity not applicable to other civil actions since, if the defendant desires more information, he has all of the resources of discovery plus the privilege to ask for a more definite statement. Upton v. Knuckles, 470 S.W.2d 822, 1971 Ky. LEXIS 282 (Ky. 1971).
When a complainant in an election contest alleges that the election laws in the conduct of the election were so violated as to cause the election to be void, and when the kinds of violations are set forth, the complainant's allegations are sufficient to state a claim upon which relief could be granted even though his conclusion that the election was rendered void by the violations might not properly be drawn from the specific violations enumerated. Upton v. Knuckles, 470 S.W.2d 822, 1971 Ky. LEXIS 282 (Ky. 1971).
8. Will Contests.
CR 1 does not apply to a will contest so as to require responsive pleadings. Dennison v. Roberts, 439 S.W.2d 577, 1968 Ky. LEXIS 145 (Ky. 1968).
9. Administrative Agency Actions.
The civil rules do not apply to administrative agency actions until after the appeal has been perfected to the circuit court. Board of Adjustments v. Flood, 581 S.W.2d 1, 1978 Ky. LEXIS 460 (Ky. 1978).
Where the board of claims specifically found that the question of contributory negligence was presented and tried without objection, amounting to implied consent, and even if the procedures of the board required the pleading of an affirmative defense, it could nevertheless have been considered pursuant to the provisions of CR 15.02, such a finding was no indication that the board had adopted or was bound to follow the Rules of Civil Procedure in its procedural processes. Department for Human Resources v. Redmon, 599 S.W.2d 474, 1980 Ky. App. LEXIS 322 (Ky. Ct. App. 1980).
10. Computation of Time.
The method of computing time periods prescribed by the Rules of Civil Procedure are applicable to computing a period prescribed by a general statute. Commonwealth Dep't of Highways v. Crutchfield, 365 S.W.2d 102, 1963 Ky. LEXIS 215 (Ky. 1963).
11. Substance of Pleadings.
The substance rather than the name or denomination given to a pleading is controlling in determining its character and sufficiency. Powell v. C. Hazen's Store, Inc., 322 S.W.2d 483, 1959 Ky. LEXIS 313 (Ky. 1959).
12. Statutes Conflicting.
Although the statutes concerning proceedings to enforce a lien for wages do not specifically set forth the procedure for presentation and establishment of claims of creditors other than plaintiff employes, the whole theory and spirit of the statutes are that the creditors are adversaries of each other; thus the Rules of Civil Procedure are inapplicable where their application would violate this spirit and theory. Commonwealth ex rel. Division of Unemployment Ins. v. 20th Century Coal Co., 373 S.W.2d 159, 1963 Ky. LEXIS 155 (Ky. 1963).
Where a statute sets forth the procedure to be followed, the Rules of Civil Procedure must give way to it if they are in conflict or inconsistent with the statute. Dawson v. Hensley, 423 S.W.2d 911, 1968 Ky. LEXIS 500 (Ky. 1968).
13. Trial by Jury.
Allowing a jury trial where the parties have neither requested nor objected to it is consistent with the requirement of this rule that the rules be construed so as to “secure the just, speedy, and inexpensive determination of every action.” Williams v. Whitaker, 293 S.W.2d 627, 1956 Ky. LEXIS 77, 64 A.L.R.2d 504 (Ky. 1956).
14. Venue.
Where defendant waived objection to venue in an original action, the waiver was effective as to a subsequent cross complaint by a codefendant. Licking River Limestone Co. v. Helton, 413 S.W.2d 61, 1967 Ky. LEXIS 376 (Ky. 1967).
15. Appeals.
The provision that the Rules of Civil Procedure are to be liberally construed and technicalities disregarded is not sufficient to allow an appeal where the failure to file notice of appeal within the period allowed by CR 73.02 is unexplained. Electric Plant Board v. Stephens, 273 S.W.2d 817, 1954 Ky. LEXIS 1204 (Ky. 1954).
Where the driver who was suspended filed a petition in quarterly court, a date for hearing was set, and the department notified, the driver had complied with the procedure even though the department chose not to appear. Commonwealth, Dep't of Public Safety v. Bell, 453 S.W.2d 749, 1970 Ky. LEXIS 340 (Ky. 1970).
16. Divorce Proceedings.
Under subsection (2) of this rule as complemented and made applicable to divorce proceedings by KRS 403.130(1), statutory procedural requirements prevail over inconsistent procedures in the Civil Rules in all statutory proceedings; accordingly, the failure of parties in a divorce action to request the trial court for more definite findings, which ordinarily would prevent the Supreme Court from giving relief under CR 52.04, was not fatal to an appeal challenging the perfunctory manner in which the trial judge made his findings where the trial judge did not comply with the procedural requirements of KRS 403.190 and did not make specific findings of fact as required by CR 52.01. Hollon v. Hollon, 623 S.W.2d 898, 1981 Ky. LEXIS 292 (Ky. 1981), overruled, Anderson v. Johnson, 350 S.W.3d 453, 2011 Ky. LEXIS 132 (Ky. 2011).
17. Small Claims Proceedings.
The small claims division is a special statutory proceeding. As such, its procedures prevail over the Civil Rules to the extent that they differ. Hibberd v. Neil Huffman Datsun, Inc., 791 S.W.2d 726, 1990 Ky. App. LEXIS 87 (Ky. Ct. App. 1990).
18. Special Statutory Proceedings.
Insurance rehabilitation/liquidation proceedings are special statutory proceedings not governed by subsection (2) of this Rule and the application and utilization of special statutory procedures, in lieu of any inconsistent civil rule, may be left largely to the supervision of the trial judge in the exercise of sound judicial discretion. Kentucky Cent. Life Ins. Co. v. Stephens, 897 S.W.2d 583, 1995 Ky. LEXIS 60 (Ky. 1995).
A forcible entry and detainer action is intended to be a summary action, with procedures clearly limited by the provisions of the Forcible Detainer Act, KRS 383.200-383.285; a trial court cannot expand upon these procedures by ordering discovery pursuant to such an action. Baker v. Ryan, 967 S.W.2d 591, 1997 Ky. App. LEXIS 90 (Ky. Ct. App. 1997).
19. Criminal Cases.
Generally speaking, unless otherwise provided by law, rules of procedure applied to civil cases applied as well to criminal cases. Gholson v. Commonwealth, 308 Ky. 82, 212 S.W.2d 537, 1948 Ky. LEXIS 848 (Ky. 1948) (decided under prior law).
20. Dependency, Neglect, and Abuse Proceedings.
Appellant mother was improperly denied access to discovery before her children were removed from her custody based on a finding of neglect. Pursuant to KRS 620.100(3), 610.080(2) and Ky. CR 1(2), a participant in a dependency, neglect, and abuse action was entitled to the benefit of the Civil Rules, including the discovery provisions, so long as there is no conflict with the Juvenile Code. C. C. v. Cabinet for Health & Family Servs., 330 S.W.3d 83, 2011 Ky. LEXIS 9 (Ky. 2011).
CR 1(2) makes the Civil Rules applicable to all civil actions, which includes dependency, neglect, and abuse actions, while also recognizing that those rules may not be the best approach to some types of cases, namely, special statutory proceedings. Under Rule 1, the Civil Rules still apply to such proceedings, but any procedures that the Kentucky General Assembly prescribes control where they conflict with the Civil Rules. C. C. v. Cabinet for Health & Family Servs., 330 S.W.3d 83, 2011 Ky. LEXIS 9 (Ky. 2011).
21. Domestic Violence Orders.
Kentucky Civil Rules apply to domestic violence proceedings; therefore, in a case involving a domestic violence order sought on behalf of a child, a trial court properly denied a mother's request for a continuance to obtain medical records because she had not complied with discovery. The Kentucky Rules of Civil Procedure applied to the proceedings under CR 1, and did not conflict with the time limits in domestic violence actions; continuances and other methods alleviated any apparent conflict. Wolfe v. Wolfe, — S.W.3d —, 2013 Ky. App. LEXIS 35 (Ky. Ct. App. 2013).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Scope of Kentucky Rules of Civil Procedure, § 30.01.
Petrilli, Kentucky Family Law, Court Procedure, § 23.9.
Rule 2.  One form of action.
Text
There shall be one form of action to be known as “civil action.”
Annotations

Cross-References.
Statutory definition of action, KRS 446.010(1).
Kentucky Bench & Bar.
Advisory Opinions, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 26.
Cited:  Fayette Tobacco Warehouse Co. v. Lexington Tobacco Board of Trade, 299 S.W.2d 640, 1956 Ky. LEXIS 50 (Ky. 1956); Cook v. Holland, 575 S.W.2d 468, 1978 Ky. App. LEXIS 648 (Ky. Ct. App. 1978); Steelvest, Inc. v. Scansteel Serv. Ctr., 908 S.W.2d 104, 1995 Ky. LEXIS 97 (Ky. 1995).
NOTES TO DECISIONS

 	1. 	Law and Equity Distinctions.
 	2. 	Damages.
 	3. 	Rescission of Contract.
 	4. 	Official Bond.
1. Law and Equity Distinctions.
Merger of ordinary and equitable actions into one form of action is for procedural purposes only and does not obliterate the substantive distinctions between those rights; thus the right to a jury trial remains unaltered. Brock v. Farmer, 291 S.W.2d 531, 1956 Ky. LEXIS 379 (Ky. 1956).
This rule neither affects the distinctions or rights of adjudication as between equity and law nor controls the venue. Caudill v. Little, 293 S.W.2d 881, 1956 Ky. LEXIS 104, 63 A.L.R.2d 452 (Ky. 1956).
While this rule permits legal and equitable claims or defenses to be fused for purely procedural purposes, it does not abolish the time-honored distinctions between remedies applicable to a legal cause of action or to one sounding in equity. Johnson v. Holbrook, 302 S.W.2d 608, 1957 Ky. LEXIS 206 (Ky. 1957).
2. Damages.
Damages claimed on an equitable theory could be determined by a jury as in a legal proceeding. Louisville Cooperage Co. v. Rudd, 276 Ky. 721, 124 S.W.2d 1063, 1938 Ky. LEXIS 562, 144 A.L.R. 763 (Ky. 1938) (decided under prior law).
3. Rescission of Contract.
A proceeding for rescission of contract and return of money payments made thereon, although seeking equitable relief, was governed by the Civil Code of Practice. Acton v. Johnson, 240 S.W.2d 541, 1951 Ky. LEXIS 966 (Ky. 1951) (decided under prior law).
4. Official Bond.
In an action against a sheriff upon his bond for tax moneys collected, the sheriff's obligation under the common law and statute could be enforced even though the obligation on the bond was unenforceable. Russell County Board of Education v. Leach, 288 Ky. 769, 157 S.W.2d 70, 1941 Ky. LEXIS 160 (Ky. 1941) (decided under prior law).
Research References.
Petrilli, Kentucky Family Law, Court Procedure, § 239.
II.
COMMENCEMENT OF ACTION — SERVICE OF PROCESS, PLEADINGS, MOTIONS AND ORDERS
Rule 3.  Commencement of action. 
Rule 3.02.  Circuit civil fees and costs. 
Rule 3.03.  District civil fees and costs. 
Rule 4.  Process. 
Rule 4.01.  Summons — Issuance — By whom served. 
Rule 4.02.  Summons — Form. 
Rule 4.03.  Summons — Return. 
Rule 4.04.  Personal service — Summons and initiating document. 
Rule 4.05.  Parties who may be constructively served. 
Rule 4.06.  Warning order — Affidavit. 
Rule 4.07.  Warning order attorney. 
Rule 4.08.  Constructive service — When effective. 
Rule 4.09.  Personal service in addition to constructive service. 
Rule 4.10.  Defense by party constructively served. 
Rule 4.11.  Court control of property — Bond. 
Rule 4.13.  Plaintiff may be examined touching his claim. 
Rule 4.14.  Counterclaim disclosed allowed. 
Rule 4.15.  Unknown defendant. 
Rule 4.16.  Summons — Amendment. 
Rule 5.  Service and filing of pleadings and other papers. 
Rule 5.01.  Service — When required. 
Rule 5.02.  Service — How made. 
Rule 5.03.  Service — Proof of. 
Rule 5.04.  Service — Numerous defendants. 
Rule 5.05.  Filing. 
Rule 5.06.  Filing — Discovery material. 
Rule 6.  Time. 
Rule 6.01.  Computation. 
Rule 6.02.  Enlargement. 
Rule 6.03.  Unaffected by expiration of term. 
Rule 6.04.  For motions — Affidavits. 
Rule 6.05.  Additional time after service by mail. 
Rule 3.  Commencement of action.
Text
A civil action is commenced by the filing of a complaint with the court and the issuance of a summons or warning order thereon in good faith.
Annotations

Cross-References.
Commencement of actions, KRS 413.250.
Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
Leathers and Mooney, Civil Procedure, 74 Ky. L.J. 355 (1985-86).
Kentucky Bench & Bar.
 Mihalek & McCauley, Why Statutes of Limitations Are Not Applicable in Kentucky Arbitrations, Volume 75, Number 2, March 2011, Ky. Bench & Bar 8.
Jakubowicz & McCubbin, Why Kentucky's Statutes of Limitations Should Apply to Claims Raised in Arbitration,  Volume 75, Number 2, March 2011, Ky. Bench & Bar 14.   
Opinions of Attorney General. Under this Rule and Rule CR 65.03 a temporary restraining order or temporary injunction may not be issued by a judge or clerk before the actual filing of the suit in the office of the circuit clerk. OAG 75-574.
Cited: Kentucky-Virginia Stone Co. v. Ball, 426 S.W.2d 455, 1968 Ky. LEXIS 650 (Ky. 1968); Commonwealth, Dep't of Public Safety v. McCuiston, 431 S.W.2d 724, 1968 Ky. LEXIS 375 (Ky. 1968); Owens v. I. F. P. Corp., 374 F. Supp. 1032, 1974 U.S. Dist. LEXIS 8883 (W.D. Ky. 1974); Asher v. Bishop, 482 S.W.2d 769, 1972 Ky. LEXIS 205 (Ky. 1972); Commonwealth, Dep't of Public Safety v. Ashworth, 497 S.W.2d 54, 1973 Ky. LEXIS 301 (Ky. 1973); Ritchie v. Mann, 500 S.W.2d 62, 1973 Ky. LEXIS 199 (Ky. 1973); Boggs v. Blue Diamond Coal Co., 497 F. Supp. 1105, 1980 U.S. Dist. LEXIS 13299 (E.D. Ky. 1980); Pickhart v. United States Post Office, 664 S.W.2d 939, 1983 Ky. App. LEXIS 315 (Ky. Ct. App. 1983); Metts v. Frankfort, 665 S.W.2d 318, 1984 Ky. App. LEXIS 477 (Ky. Ct. App. 1984); Cosmos Broadcasting Corp. v. Commonwealth, Transp. Cabinet, Aeronautical Div., 759 S.W.2d 824, 1988 Ky. App. LEXIS 100 (Ky. Ct. App. 1988); Stephenson v. Woodward, 182 S.W.3d 162, 2005 Ky. LEXIS 391 (Ky. 2005).
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 	15. 	Jurisdiction.
 	16. 	Bankruptcy.
1. Filing Complaint.
Where the mother in a bastardy proceeding executed the required affidavit shortly after the birth of the child but the affidavit was not filed and no warrant or process was issued on it until more than three years after the birth of the child, the action was barred. Duff v. Commonwealth, 355 S.W.2d 693, 1962 Ky. LEXIS 85 (Ky. 1962).
Although subsection (2) of KRS 394.240 uses such language as “shall forthwith lodge a notice,” the failure to file such a notice does not strip the circuit court of jurisdiction to hear the case; jurisdiction of a circuit court is invoked by filing a complaint in accordance with this Rule regardless of whether the notice requirements of subsection (2) of KRS 349.240 are complied with. Justice v. Conn, 724 S.W.2d 227, 1986 Ky. App. LEXIS 1494 (Ky. Ct. App. 1986).
The amended complaint naming the manufacturer's parent company as a party was timely filed where the claims set forth in the amended complaint arose from the same “transaction or occurrence” as did the claims in the original complaint. Halderman v. Sanderson Forklifts Co., 818 S.W.2d 270, 1991 Ky. App. LEXIS 56 (Ky. Ct. App. 1991).
It was not error to determine that a child's great aunt was the child's de facto custodian because, inter alia, the child had resided with the aunt for one year or more, since the child's mother's response to the aunt's custody petition did not toll this time period, under KRS 403.270(1)(a), as (1) the mother admitted the mother did not commence a separate action to regain custody of the child, and (2) CR 3.01 required the filing of a complaint with a court and the issuance of a summons to commence such an action, which did not occur. Spreacker v. Vaughn, 397 S.W.3d 419, 2012 Ky. App. LEXIS 246 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 272 (Ky. May 15, 2013).
2. Summons.
3. — Date Issued.
Where the clerk's indorsement of filing indicated that the petition was filed within the period of limitations but the summons was dated later and after expiration of the period of limitations, the action was barred in the absence of the showing that the date on the summons was the result of clerical error. Clark v. Finch's Adm'x, 254 S.W.2d 934, 1953 Ky. LEXIS 1237 (Ky. 1953) (decided under prior law).
In a personal injury action, because the clerk's issuance of a summons came a day after the two-year statute of limitations under KRS 304.39-230(6) had expired, despite the fact that plaintiff timely delivered the complaint to the court, and because Kentucky case law dictated that the requirements of CR 3.01 be strictly enforced, her action was properly dismissed as time-barred. Nanny v. Smith, — S.W.3d —, 2006 Ky. App. LEXIS 313 (Ky. Ct. App. 2006), rev'd, 260 S.W.3d 815, 2008 Ky. LEXIS 183 (Ky. 2008).
4. — Delivery to Officer.
Where plaintiff's attorney filed a petition and received summons within the period of limitations but failed to deliver summons to the appropriate officer or service until after the period of limitations, the action was not commenced until delivery of the summons to the appropriate officer and thus the action was barred by the statute of limitations. Louisville & N. R. Co. v. Little, 264 Ky. 579, 95 S.W.2d 253, 1936 Ky. LEXIS 373 (Ky. 1936); Brock v. Turner Fuel Co., 296 Ky. 729, 178 S.W.2d 427, 1944 Ky. LEXIS 624 (Ky. 1944) (decided under prior law).
In an appeal from a decision of the Workmen's (now Workers') Compensation Board to the Circuit Court where the petition was filed within the 20 days allowed but appellant's attorney held the summons for several months thereafter, the appeal was not commenced until delivery of the summons to the sheriff and the appeal was thus barred by the statute of limitations. Blue Grass Mining Co. v. North, 265 Ky. 250, 96 S.W.2d 757, 1936 Ky. LEXIS 470 (Ky. 1936) (decided under prior law).
5. — Service.
Where summonses were properly issued to sheriff, the sheriff's failure to serve them did not prevent commencement of the actions. Title Ins. & Trust Co. v. Paducah, 275 Ky. 392, 121 S.W.2d 932, 1938 Ky. LEXIS 440 (Ky. 1938) (decided under prior law).
Where petition on appeal was filed on June 25th and summons were issued on the same day and served on the three defendants on June 25th, July 3rd and July 14th, service of summons was timely and thus the appeal was timely perfected. Browning Mfg. Div. v. Paulus, 539 S.W.2d 296, 1976 Ky. LEXIS 54 (Ky. 1976).
Issuance of summons upon the attorney general commenced the appeal to the circuit court from the order of the administrative agency; once commenced, the mere delay in serving the secretary did not defeat the action. Commonwealth, Transp. Cabinet, Dep't of Highways v. Campbellsville, 740 S.W.2d 162, 1987 Ky. App. LEXIS 530 (Ky. Ct. App. 1987).
All that is required is that the complaint be filed within the statute of limitations period and that a summons be issued in good faith and this Rule does not require that actual service on the defendant be effectuated within the statute of limitations period; therefore, where plaintiff was injured on April 7, 1987, and filed his complaint on April 4, 1988, the action was deemed commenced within the one-year statute of limitations period and should not have been dismissed on the ground of summons not having been served upon defendant within one year. Halderman v. Sanderson Forklifts Co., 818 S.W.2d 270, 1991 Ky. App. LEXIS 56 (Ky. Ct. App. 1991).
6. — — Waiver.
Assuming that service of summons was required for amended petition under rule that required issuance and service of summons, defendant's failure to object and later filing of amended answer thereto was clearly a waiver of service. Horton v. Horton, 263 Ky. 413, 92 S.W.2d 373, 1936 Ky. LEXIS 184 (1936) (decided under prior law).
7. — Issuance.
Where plaintiffs' attorney filed the petition and did everything required of him toward issuance of summons, the clerk's delay in issuing the summons until after expiration of the period of limitations did not bar the action. Hagy v. Allen, 153 F. Supp. 302, 1957 U.S. Dist. LEXIS 3235 (D. Ky. 1957).
Since under this rule a civil action is commenced by the filing of a complaint and the issuance of a summons in good faith, if the complaint is filed prior to the expiration of the period of limitations but the summons is not issued until the period of limitations has expired, the action is barred. Delong v. Delong, 335 S.W.2d 895, 1960 Ky. LEXIS 285 (Ky. 1960).
Whether plaintiff's action would be dismissed depended entirely on whether the federal or Kentucky rule for commencing an action applied, since the complaint was filed within the statutory period but summons was issued after the statute of limitations had expired; in this case, it was determined that state law determined when the statute of limitations was tolled. Wm. H. McGee & Co. v. Liebherr America, Inc., 789 F. Supp. 861, 1992 U.S. Dist. LEXIS 5563 (W.D. Mo. 1992).
In diversity suit that arose out of an auto accident amendments to Rule 4 of the Federal Rules of Civil Procedure governing commencement of actions were not in conflict with Kentucky law, which provided that suit was commenced not at the time the complaint was filed but rather on the date of the first summons or process issued in good faith from the court having jurisdiction of the cause; thus, where summons was not issued until after the statute of limitations had run, the suit was barred. Eades v. Clark Distrib. Co., 70 F.3d 441, 1995 U.S. App. LEXIS 33482 (6th Cir. 1995), cert. denied, 517 U.S. 1157, 116 S. Ct. 1545, 134 L. Ed. 2d 649, 1996 U.S. LEXIS 2706, 64 U.S.L.W. 3707 (1996).
Where summons issued on December 9, 1994, but held by plaintiff's attorney until May, 1995, action for damages as a result of a fall on December 12, 1994, was not commenced with the limitation period of one year. Gibson v. EPI Corp., 940 S.W.2d 912, 1997 Ky. App. LEXIS 24 (Ky. Ct. App. 1997).
Appeal to the Circuit Court from an order of an administrative agency was not a true appeal but rather an original action, and therefore, the actions necessary to take an appeal from an administrative agency to the Circuit Court were those actions necessary to commence a civil action; KRS 216B.115 required that both the petition seeking review of an administrative ruling be filed, and a summons be issued, within 30 days after notice of the final administrative decision, and where an LLC filed its petition for review within 30 days, but no summons was issued until 34 days after notice of the final decision, the trial court was without jurisdiction over the case. Metro Med. Imaging, LLC v. Cabinet for Health Servs, Certificate of Need Office, 173 S.W.3d 916, 2005 Ky. App. LEXIS 200 (Ky. Ct. App. 2005).  
An action is commenced within the limitations period when the complaint is delivered timely to the Circuit Court clerk, although summons is not issued by the clerk until after the limitations period has expired. Nanny v. Smith, 260 S.W.3d 815, 2008 Ky. LEXIS 183 (Ky. 2008).
Summons to be served on bank should have been issued by the clerk and returned to property owners'  counsel when the owners'  appeal was filed because counsel had done all that was required by law to secure the issuance of the summons and did nothing to cause the delay; counsel filed the Appeal before the expiration of the time prescribed by statute, and the lack of an address for service on the bank afforded the clerk no justification for refusing to issue the summons. Isaacs v. Caldwell, 530 S.W.3d 449, 2017 Ky. LEXIS 439 (Ky. 2017).
Summons for a bank was regarded as issued contemporaneously with the filing of property owners'  appeal of a county planning commission's decision before the expiration of the time limitation because the owners'  counsel had done all that was required by law to secure the issuance of the summons and did nothing to cause the delay; equitable principles applicable to original civil actions are equally applicable to original actions seeking judicial review of a planning commission action. Isaacs v. Caldwell, 530 S.W.3d 449, 2017 Ky. LEXIS 439 (Ky. 2017).
8. — — Good Faith.
Where a summons, rather than a warning order, was issued in an action filed two days after the defendant left the state, the plaintiffs' knowledge of the defendant's leaving was not alone sufficient to show that they knew he was no longer a resident of the state and, therefore, in the absence of further proof, the issuance of summons was deemed to be in good faith. Appleton v. Southern Trust Co., 244 Ky. 453, 51 S.W.2d 447, 1932 Ky. LEXIS 452 (Ky. 1932) (decided under prior law).
The issuance of summons for service at defendant's office in a county other than the county where defendant had its principal office was not sufficient to show lack of good faith on the part of the plaintiff. Louisville & N. R. Co. v. Alexander, 277 Ky. 719, 127 S.W.2d 395, 1938 Ky. LEXIS 573 (Ky. 1938) (decided under prior law).
Failure to show the style of the case on the face of the summons did not prevent the good faith issuance of such summons from commencing the action. Harris' Ex'x v. Chesapeake & O. R. Co., 304 Ky. 840, 202 S.W.2d 154, 1947 Ky. LEXIS 697 (Ky. 1947) (decided under prior law).
Where summons was issued in good faith and it was necessary to issue a warning order to serve defendants, the action commenced with the issuance of the summons and defects in the issuance of the warning order would not affect the commencement of the action. Jones v. Blankenship, 313 Ky. 509, 232 S.W.2d 1019, 1950 Ky. LEXIS 922 (Ky. 1950) (decided under prior law).
In the absence of a showing of a valid excuse for the delay, a summons issued by the clerk and delivered to the plaintiff or his attorney is not deemed to have been issued in good faith until it is given to the sheriff or other proper officer to be served. Wooton v. Begley, 305 S.W.2d 270, 1957 Ky. LEXIS 299 (Ky. 1957).
In an action against an insurance company, a summons issued to be served on the agent of the company instead of on the commissioner of insurance as required by former statute (see now KRS 304.3-230) was nevertheless issued in good faith within the meaning of KRS 413.250 and this rule, and the action commenced with the issuance of the summons. Roehrig v. Merchants & Businessmen's Mut. Ins. Co., 391 S.W.2d 369, 1965 Ky. LEXIS 299 (Ky. 1965).
In an appeal from the Workmen's (now Workers') Compensation Board, erroneous service upon the Attorney General rather than the executive secretary of the board did not prevent the issuance of the summons from commencing the action in the absence of the showing of bad faith. Commonwealth, Dep't of Highways v. Parker, 394 S.W.2d 899, 1965 Ky. LEXIS 217 (Ky. 1965).
Where after filing complaint just three days before the running of the statute of limitations it was discovered that defendant was under 21 and plaintiff's counsel attempted to obtain service upon him by serving his father and having a guardian ad litem appointed, which actions were unnecessary in view of the amendment to KRS 2.015 lowering the age of majority and defendant was finally personally served eight days after the limitation period had run, the action was timely commenced as plaintiff's counsel had acted in good faith. Crowe v. Miller, 467 S.W.2d 330, 1971 Ky. LEXIS 363 (Ky. 1971).
Kentucky Rules of Civil Procedure applied to an action seeking review of a Public Service Commission order; while a builder seeking review of a commission order erred by directing service of process to incorrect parties, the summonses nevertheless issued in good faith, and since the action was otherwise timely commenced, a trial court's dismissal of the action was improper and was reversed. Arlinghaus Builders v. Ky. PSC, 142 S.W.3d 693, 2003 Ky. App. LEXIS 342 (Ky. Ct. App. 2003), review denied, Sprintcom, Inc. v. Arlinghaus Builders, Inc., 2004 Ky. LEXIS 206 (Ky. Sept. 16, 2004).
Trial court did not err in dismissing the review of the agency's appeal on the grounds that the applicant who filed an appeal of the Cabinet's hiring decision was not served with process as required by KRS 13B.140(1); the Cabinet did not satisfy the good faith requirement of CR 3.01 when it did not issue personal service on the applicant at any time until its notice of appeal to the court of appeals. Transportation Cabinet v. Caudill, 278 S.W.3d 643, 2009 Ky. App. LEXIS 32 (Ky. Ct. App. 2009).
Court of appeals properly affirmed an order dismissing property owners'  appeal of a county planning commission's approval of a plat amendment because the action was not commenced before the expiration of the time allotted since the owners failed to comply with the “good faith” element in the issuance of the summons; the owners'  counsel did nothing to effectuate service for three weeks, and counsel's effort to secure the waiver of service was not a good faith effort to have the summons served. Isaacs v. Caldwell, 530 S.W.3d 449, 2017 Ky. LEXIS 439 (Ky. 2017).
9. — Waiver of Objection.
Workers' compensation claimant waived his right to object to late issuance of process in petition for review timely filed by the special fund when he filed an answer. Young v. Harris, 467 S.W.2d 588, 1971 Ky. LEXIS 387 (Ky. 1971).
10. — Intent Summons Be Served.
The issuance of a summons does not commence an action unless accompanied by an intent that the summons be served in due course. Whittinghill v. Smith, 562 S.W.2d 649, 1977 Ky. App. LEXIS 898 (Ky. Ct. App. 1977).
11. — When Not Required.
When action was brought to enforce the lien by cross petition, under circumstances not requiring issuance of summons, filing of the cross petition commenced the action for purposes of the statute of limitations. Ideal Sav., Loan & Bldg. Ass'n v. Park Hills, 281 Ky. 571, 136 S.W.2d 748, 1940 Ky. LEXIS 64 (Ky. 1940) (decided under prior law).
12. Notice of Future Action.
Notice of intervening plaintiffs given to defendants in malicious prosecution action of their intention at a future date to move the court to allow them to intervene did not suffice as a commencement of action. Farris v. Sears, Roebuck & Co., 415 F. Supp. 594, 1976 U.S. Dist. LEXIS 15011 (W.D. Ky. 1976).
13. Failure to Comply.
Plaintiff's contention that her failure to comply with the applicable statutes and Civil Rule regarding commencement of actions was induced by statements of adjusters for defendant's insurance company did not afford a basis for estoppel to plead limitations; if in fact such agreement as plaintiff alleged did exist, KRS 413.265 provided a legitimate, binding manner to memorialize and enforce the same. Gibson v. EPI Corp., 940 S.W.2d 912, 1997 Ky. App. LEXIS 24 (Ky. Ct. App. 1997).
Although plaintiffs'  personal injury complaint was filed within the one-year statute of limitations found in KRS 413.140(1), plaintiffs failed to commence an action within the one-year statute of limitations because, under KRS 413.250 and CR 3, plaintiffs'  action did not commence until a summons was actually issued; the statute of limitations was not equitably tolled simply because plaintiffs moved to file an amended complaint within the one-year time frame. Bradford v. Bracken County, 767 F. Supp. 2d 740, 2011 U.S. Dist. LEXIS 3894 (E.D. Ky. 2011).
14. Publication Privilege.
When a petition was filed and summons issued, the action was commenced and the contents of the petition were subject to the privilege of publication as a legal proceeding. Paducah Newspapers, Inc. v. Bratcher, 274 Ky. 220, 118 S.W.2d 178, 1937 Ky. LEXIS 703 (1937) (decided under prior law).
15. Jurisdiction.
Trial court's orders referring buyers'  claims to arbitration and denying buyers' motion to vacate arbitration award were void and not subject to appellate review because the buyers' motions were brought in their original suit which had been dismissed earlier, and not by an initial application as required by KRS 417.190 to invoke trial court's jurisdiction; because the buyers did not move to alter, amend, or vacate the trial court's initial judgment dismissing their suit within 10 days, did not file a notice of appeal within 30 days, and did not seek application to compel arbitration while the trial court still retained jurisdiction, the trial court had no jurisdiction to enter its later orders. Pavkovich v. Shenouda, 280 S.W.3d 584, 2009 Ky. App. LEXIS 40 (Ky. Ct. App. 2009).
16. Bankruptcy.
Debtor was entitled to summary judgment in an adversary proceeding because the debtor proved the elements required to receive damages under 11 U.S.C.S. § 362(k)(1); the scope of a stay and the wording of § 362(a)(1) were sufficiently broad to place an affirmative duty on a creditor to halt the continuation of a judicial action, including the employment of process. The creditor was not protected by the fact that it mailed the complaint and summons before the petition date; the lawsuit commenced when the complaint was filed, and a clerk was acting at the direction of the creditor when the summons and complaint were transferred for service on the debtor. Clay v. Credit Acceptance Corp. (In re Clay), — Bankr. —, 2011 Bankr. LEXIS 1760 (Bankr. E.D. Ky. 2011).
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Rule 3.02.  Circuit civil fees and costs.
Text
(1)  The filing fee for a civil case in Circuit Court (including original actions of administrative agencies, special districts or boards) shall be paid to the circuit clerk at the time the case is filed and shall be $150.00, except as provided below:
 	(a)  There shall be no filing fee for proceedings for a writ of habeas corpus, proceedings under RCr 11.42, and mental health proceedings under KRS Chapters 202A, 202B and 387.
 	(b)  The filing fee for a petition under KRS 311.732 shall be $10.00.
 	(c)  Fees required by KRS 453.060 and KRS 27A.630, a court technology fee of $20.00, and any other required fees (e.g., court facility fee, library fee) shall be paid in addition to the fees required by this rule.
(2)  Additional costs, payable to the circuit clerk at the time the service is requested, shall be charged in Circuit Court civil cases as follows:
  (a) For a jury of six persons $40.00  (b) For a jury of more than six $70.00  (c) Filing a third party complaint $35.00  (d) Preparing a certification, including Act of Congress $5.00  (e) Providing a copy of a document (per page) $.25  (f) Providing a copy of a digital or video recording (per individual tape, disk or other media) $25.00  (g) Providing a copy of an audio recording (per individual tape, disk or other media) $15.00  (h) Issuing writs of attachment, execution orders, and post judgment writs of possession $25.00  (i) Issuing garnishments $15.00  (j) Publishing a notice As set by Newspaper  (k) Certified mail fees As set by Postal Service  (l) Original deposition, including appearance fees and mileage Assessed as Costs  (m) Library fees As set by KRS 172.180 and KRS 453.060
Click to view table.
(3)  The court, in its discretion, may provide for the payment of additional costs in cases requiring extraordinary services. If the circuit judge assesses additional costs, the circuit clerk shall collect as ordered including:
 	(a)  A fee of $50.00 in domestic relations cases reopened after six months from the entry of the decree for the purpose of modifying the decree, to be collected from the movant at the filing of the motion;
 	(b)  A fee of $50.00 in civil cases in each instance in which the number of items filed surpasses 50 in number or a multiple thereof (the 51st item, 101st item, etc.), to be collected following entry of the judgment;
 	(c)  A fee of $100.00 per day for each day of a civil jury trial in excess of four (4) days, to be collected following entry of the judgment.
History
(Adopted November 22, 1996, effective January 1, 1997; amended January 8, 1997, effective March 15, 1997; amended October 29, 2004, effective January 1, 2005; amended January 12, 2005, effective January 1, 2005; amended November 13, 2006, effective January 1, 2007; amended May 22, 2008, effective July 1, 2008; amended  June 22, 2018, eff. July 1, 2018.)
Annotations

Compiler's Notes.
Supreme Court Order of January 8, 1997 read: “ADOPTING COURT TECHNOLOGY FILING FEE.
“Effective March 15, 1997, and pursuant to KRS 48.195, which gives the Supreme Court the authority to set civil filing fees in circuit and district court, the Supreme Court hereby adopts the Court Technology Fee, which is to be collected by the Circuit Clerks on the filing of circuit and district civil cases as indicated in CR 3.02 and 3.03 (effective March 15, 1997), and remitted to the Administrative Office of the Courts for use by the Court of Justice for purposes related to technology in the courts.”
Rule 3.03.  District civil fees and costs.
Text
(1)  The filing fee for a civil case in District Court shall be paid to the clerk at the time the case is filed and shall be $75.00, except as provided below:
 	(a)  Where the case or controversy does not exceed $2500.00, exclusive of interests and costs (Small Claims Court), the fees shall be $30.00;
 	(b)  Where the amount in controversy is $500.00 or less and is not filed in Small Claims Court, the fee shall be $40.00;
 	(c)  Where the case involves the probate of an estate, the fee shall be $40.00;
 	(d)  Where the case involves the appointment of guardians, conservators, and curators and is not related to a pending probate proceeding, the fee shall be $40.00 for each application;
 	(e)  Where the matter involves a name change for a natural person, the fee shall be $40.00;
 	(f)  Where the case involves a paternity determination under KRS Chapter 406, the fee shall be $40.00;
 	(g)  Where the case involves mental health proceedings under KRS Chapter 202A, 202B or 387, there shall be no fee except as provided in paragraph (d) of this subsection;
 	(h)  Where the case involves a hearing for a student pursuant to KRS 159.051, there shall be no fee;
 	(i)  Where the case involves filing forcible detainer actions, the fee shall be $40.00;
 	(j)  Where the case involves filing a petition to marry under KRS Chapter 402, the fee shall be $20.00;
 	(k)  Where the case involves a petition under KRS 311.732, the fee shall be $10.00;
 	(l)  Where the case involves a petition under KRS 367.93117 or 367.93121, the fee shall be $30.00; and
 	(m)  Fees required by KRS 453.060 and KRS 27A.630, a court technology fee of $20.00, and any other required fees (e.g., court facility fee, library fee) shall be paid in addition to the fees required by this rule.
(2)  Appeals to Circuit Court.
 	(a)  The filing fees for an appeal from a district court civil matter to the circuit court shall be $60.00.
 	(b)  In the case of a counterclaim or cross-claim that exceeds the jurisdictional amount of district court requiring transfer to circuit court, additional fees of $60.00 shall be paid by the party filing the counterclaim or cross-claim.
 	(c)  In the case of a counterclaim or cross-claim that exceeds the jurisdictional amount for which the lessened fee is provided in subsection (1)(b) above, but which is not greater than the jurisdiction of District Court, additional fees of $15.00 shall be paid by the party filing such counterclaim or cross-claim.
 	(d)  The fees required by KRS 453.060 shall be paid in addition to the fee required by this rule.
(3)  Additional costs, payable to the circuit clerk at the time the service is requested, shall be charged in District Court civil cases as follows:
  (a) For a jury of six persons including paternity cases $40.00  (b) Filing a third party complaint $35.00  (c) Preparing a certification, including Act of Congress $5.00  (d) Providing a copy of a document (per page) $.25  (e) Providing a copy of a digital or video recording (per individual tape, disk or other media) $25.00  (f) Providing a copy of an audio recording  (per individual tape, disk or other media) $15.00  (g) Issuing writs of attachment, execution orders, and post judgment writs of possession $25.00  (h) Issuing garnishments $15.00  (i) Publishing a notice As set by Newspaper  (j) Certified mail fee As set by Postal Service  (k) Original deposition, including appearance   fees and mileage Assessed as Costs  (l) Library fees As Set by KRS 172.180 and KRS 453.060
Click to view table.
(4)  The court, in its discretion, may provide for the payment of additional costs in cases requiring extraordinary services.
History
(Adopted November 22, 1996, effective January 1, 1997; amended January 8, 1997, effective March 15, 1997; amended October 29, 2004, effective January 1, 2005; amended January 12, 2005, effective January 1, 2005; amended November 13, 2006, effective January 1, 2007; amended May 22, 2008, effective July 1, 2008; amended June 22, 2018, eff. July 1, 2018.)
Annotations

Compiler's Notes.
Supreme Court Order of January 8, 1997 read: “ADOPTING COURT TECHNOLOGY FILING FEE.
“Effective March 15, 1997, and pursuant to KRS 48.195, which gives the Supreme Court the authority to set civil filing fees in circuit and district court, the Supreme Court hereby adopts the Court Technology Fee, which is to be collected by the Circuit Clerks on the filing of circuit and district civil cases as indicated in CR 3.02 and 3.03 (effective March 15, 1997), and remitted to the Administrative Office of the Courts for use by the Court of Justice for purposes related to technology in the courts.”
Rule 4.  Process.
Rule 4.01.  Summons — Issuance — By whom served.
Text
(1)  Upon the filing of the complaint (or other initiating document) the clerk shall forthwith issue the required summons and, at the direction of the initiating party, either:
 	(a)  Place a copy of the summons and complaint (or other initiating document) to be served in an envelope, address the envelope to the person to be served at the address set forth in the caption or at the address set forth in written instructions furnished by the initiating party, affix adequate postage, and place the sealed envelope in the United States mail as registered mail or certified mail return receipt requested with instructions to the delivering postal employee to deliver to the addressee only and show the address where delivered and the date of delivery. The clerk shall forthwith enter the facts of mailing on the docket and make a similar entry when the return receipt is received by him or her. If the envelope is returned with an endorsement showing failure of delivery, the clerk shall enter that fact on the docket. The clerk shall file the return receipt or returned envelope in the record. Service by registered mail or certified mail is complete only upon delivery of the envelope. The return receipt shall be proof of the time, place and manner of service. To the extent that the United States postal regulations permit authorized representatives of local, state, or federal governmental offices to accept and sign for “addressee only” mail, signature by such authorized representative shall constitute service on the officer. All postage shall be advanced by the initiating party and be recoverable as costs; or
 	(b)  Cause the summons and complaint (or other initiating document), with necessary copies, to be transferred for service to any person authorized, other than by paragraph (a) of this Rule, to deliver them, who shall serve the summons and accompanying documents, and his or her return endorsed thereon shall be proof of the time and manner of service; or
 	(c)  At the request of the initiating party, return the summons and complaint (or other initiating document), with necessary copies, to that party for service.
(2)  A summons may be issued for service in any county, against any person to be served, and separate or additional summons may be issued against any person to be served at the request of the initiating party.
History
(Amended October 14, 1977, effective January 1, 1978; amended May 4, 1978, effective June 1, 1978; amended September 7, 1994, effective October 1, 1994; amended October 7, 2013, effective January 1, 2014.)
Annotations
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General Law Issue: Note: A Cosmopolitan Approach to Treaty Interpretation: Why Service By Postal Channels Should Be Permitted Under the Hague Convention, 36 N. Ky. L. Rev. 163  (2009).
Opinions of Attorney General. A clerk may properly issue an additional summons when there is a record that he already has issued a summons in the case. OAG 75-574.
Even though KRS 425.501 apparently calls for exclusive service of orders of garnishment by the sheriff, service through the mail in accordance with this rule would suffice. OAG 78-136.
A company is not required by law to admit into its plant or shop a constable, deputy sheriff or any official qualified under the law to serve civil process for the purpose of serving civil process on an employee, and furthermore, if such official stays after a request to leave, he or she could be trespassing, nor does it make a difference if the summons is in connection with a civil or divorce action. OAG 79-123.
Cited:  Commonwealth ex rel. Curlin v. Taylor, 279 S.W.2d 813, 1955 Ky. LEXIS 550 (Ky. 1955); Pond Creek Pocahontas Co. v. Breathitt County, 290 S.W.2d 34, 1956 Ky. LEXIS 305 (Ky. 1956); Wooton v. Begley, 305 S.W.2d 270, 1957 Ky. LEXIS 299 (Ky. 1957); Duff v. Commonwealth, 355 S.W.2d 693, 1962 Ky. LEXIS 85 (Ky. 1962); Louisville v. Miller, 697 S.W.2d 164, 1985 Ky. App. LEXIS 646 (Ky. Ct. App. 1985); Doe v. Harlan County Sch. Dist., 96 F. Supp. 2d 667, 2000 U.S. Dist. LEXIS 6632 (E.D. Ky. 2000); ACLU v. McCreary County, 96 F. Supp. 2d 679, 2000 U.S. Dist. LEXIS 6598 (E.D. Ky. 2000); ACLU of Ky. v. Pulaski County, 96 F. Supp. 2d 691, 2000 U.S. Dist. LEXIS 6599 (E.D. Ky. 2000).
NOTES TO DECISIONS

 	1. 	Misnomer.
 	2. 	Law Controlling Execution of Service.
 	3. 	Evidence of Service.
 	4. 	Constructive Service.
 	5. 	Appeal.
 	6. 	Service by Wrong Officer.
 	7. 	Issuance.
 	8. 	Bankruptcy.
1. Misnomer.
Though a defendant be misnamed in a suit, if he is properly served with process and does not plead the misnomer, he is bound by the judgment; however, it is essential that service should have been made on intended defendant, case must be one of misnomer and not mistaken identity. Mulligan v. First Nat'l Bank & Trust Co., 351 S.W.2d 59, 1961 Ky. LEXIS 138 (Ky. 1961).
2. Law Controlling Execution of Service.
The question of whether or not the plaintiff in a federal food stamp case brought in state court properly executed service of process on the defendant was determined by Kentucky law, not by the federal rules of civil procedure nor the procedural rules for state courts prescribed by the secretary of agriculture. Wilson v. United States Dep't of Agriculture, Food & Nutrition Service, 584 F.2d 137, 1978 U.S. App. LEXIS 9003 (6th Cir. 1978).
3. Evidence of Service.
If the evidence shows that the clerk issued the summons conditionally, i.e., at the request of the attorney the summons was delivered to him with the intention of the attorney to deliver it to the sheriff at some future time, then the presumption of good faith issuance is rebutted if the service of the summons is made after the right to sue ends. Allen v. O.K. Mobile Home Sales, Inc., 570 S.W.2d 660, 1978 Ky. App. LEXIS 581 (Ky. Ct. App. 1978).
The taking out of summons is presumptive evidence of an intention to have it served in due course; this is a rebuttable presumption. Allen v. O.K. Mobile Home Sales, Inc., 570 S.W.2d 660, 1978 Ky. App. LEXIS 581 (Ky. Ct. App. 1978).
4. Constructive Service.
In an action to terminate putative father's parental rights, the affidavit for a warning order stating inability to serve the defendant was not a sham pleading, where there was no showing that the attorney making the affidavit knew or should have known of someone who knew the father's whereabouts; the attorney did not have a duty to inquire as to his address. Unkown Person ex rel. Englert v. Whittington, 737 S.W.2d 676, 1987 Ky. LEXIS 218 (Ky. 1987), cert. denied, Whittington v. Cunnagin, 485 U.S. 979, 108 S. Ct. 1276, 99 L. Ed. 2d 487, 1988 U.S. LEXIS 1458, 56 U.S.L.W. 3666 (1988).
5. Appeal.
Issuance of summons upon the attorney general commenced the appeal to the circuit court from the order of the administrative agency; once commenced, the mere delay in serving the secretary did not defeat the action. Commonwealth, Transp. Cabinet, Dep't of Highways v. Campbellsville, 740 S.W.2d 162, 1987 Ky. App. LEXIS 530 (Ky. Ct. App. 1987).
Kentucky Secretary of Natural Resources and Environmental Protection Cabinet waived its claim that it was not properly served with a summons in a developer's challenge to a fine for improper surface mining as was required by KRS 350.0305 and CR 4.01 by failing to raise the claim in a protective cross-appeal; the claim was not related to the developer's arguments on appeal, but was a separate ground for cross-appeal under CR 74.01. Campbell v. Natural Res. & Envtl. Prot. Cabinet, 2004 Ky. App. LEXIS 201 (Ky. Ct. App. 2004), review denied, Envtl. & Pub. Prot. Cabinet v. Campbell, 2005 Ky. LEXIS 165 (Ky. 2005).
6. Service by Wrong Officer.
Where process was directed to the sheriff of one county and was served on the defendant by the sheriff of another county, a judgment by the default entered against the defendant was void. Foster v. Hill, 282 Ky. 327, 138 S.W.2d 495, 1940 Ky. LEXIS 172 (Ky. 1940) (decided under prior law).
7. Issuance.
In a personal injury action, because the clerk's issuance of a summons came a day after the two-year statute of limitations under KRS 304.39-230(6) had expired, despite the fact that plaintiff timely delivered the complaint to the court, and because Kentucky case law dictated that the requirements of CR 3.01 be strictly enforced, her action was properly dismissed as time-barred. Nanny v. Smith, — S.W.3d —, 2006 Ky. App. LEXIS 313 (Ky. Ct. App. 2006), rev'd, 260 S.W.3d 815, 2008 Ky. LEXIS 183 (Ky. 2008).
The lawsuit filed three days before the limitations period expired should not have been dismissed when the summons was not issued by the court clerk until one day after the limitations period expired; the plaintiff had filed her suit in a timely manner and should not have been punished when the issuance of the summons, which was beyond plaintiff's duty or power, did not occur within a timely manner. Nanny v. Smith, 260 S.W.3d 815, 2008 Ky. LEXIS 183 (Ky. 2008).
Summons for a bank was regarded as issued contemporaneously with the filing of property owners'  appeal of a county planning commission's decision before the expiration of the time limitation because the owners'  counsel had done all that was required by law to secure the issuance of the summons and did nothing to cause the delay; equitable principles applicable to original civil actions are equally applicable to original actions seeking judicial review of a planning commission action. Isaacs v. Caldwell, 530 S.W.3d 449, 2017 Ky. LEXIS 439 (Ky. 2017).
Summons to be served on bank should have been issued by the clerk and returned to property owners'  counsel when the owners'  appeal was filed because counsel had done all that was required by law to secure the issuance of the summons and did nothing to cause the delay; counsel filed the Appeal before the expiration of the time prescribed by statute, and the lack of an address for service on the bank afforded the clerk no justification for refusing to issue the summons. Isaacs v. Caldwell, 530 S.W.3d 449, 2017 Ky. LEXIS 439 (Ky. 2017).
8. Bankruptcy.
Debtor was entitled to summary judgment in an adversary proceeding because the debtor proved the elements required to receive damages under 11 U.S.C.S. § 362(k)(1); the scope of a stay and the wording of § 362(a)(1) were sufficiently broad to place an affirmative duty on a creditor to halt the continuation of a judicial action, including the employment of process. The creditor was not protected by the fact that it mailed the complaint and summons before the petition date; the lawsuit commenced when the complaint was filed, and a clerk was acting at the direction of the creditor when the summons and complaint were transferred for service on the debtor. Clay v. Credit Acceptance Corp. (In re Clay), — Bankr. —, 2011 Bankr. LEXIS 1760 (Bankr. E.D. Ky. 2011).
Research References.
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Rule 4.02.  Summons — Form.
Text
The summons shall be issued in the name of the Commonwealth, be dated and signed by the clerk, contain the name of the court and the style and number of the action, and be directed to each defendant, notifying him that a legal action has been filed against him and that unless a written defense is made by him or by an attorney in his behalf within 20 days following the day on which the summons is served on him a judgment may issue against him for the relief demanded.
History
(Amended effective July 1, 1975.)
Annotations

Opinions of Attorney General. A summons that requires the defendant “to serve an answer upon the plaintiff's attorney within 20 days” rather than “to appear and defend” as stated in this rule and the official form, is legally sufficient, since the action required of the defendant is the same. OAG 68-551.
Cited in Owens v. I. F. P. Corp., 374 F. Supp. 1032, 1974 U.S. Dist. LEXIS 8883 (W.D. Ky. 1974); Greathouse v. American Nat'l Bank & Trust Co., 796 S.W.2d 868, 1990 Ky. App. LEXIS 142 (Ky. Ct. App. 1990); S.R. Blanton Dev., Inc. v. Investors Realty & Management Co., 819 S.W.2d 727, 1991 Ky. App. LEXIS 151 (Ky. Ct. App. 1991).
Research References.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for the Appendix of the Official Forms, § 31.00.
Rule 4.03.  Summons — Return.
Text
The person serving the summons shall make proof thereof to the court promptly, and in any event within the time during which the person served must respond.
Annotations

Opinions of Attorney General. The person serving the summons must make or execute the return and the signing thereof must be done by the officer or deputy actually serving the summons. OAG 72-772.
Research References.
Petrilli, Kentucky Family Law, Forms Ch. 5, Juvenile Court, Form 5.7.
Rule 4.04.  Personal service — Summons and initiating document.
Text
(1)  The summons and complaint (or other initiating document) shall be served together. The initiating party shall furnish the person making service with such copies as may be necessary.
(2)  Service shall be made upon an individual within this Commonwealth, other than an unmarried infant or person of unsound mind, by delivering a copy of the summons and of the complaint (or other initiating document) to him personally or, if acceptance is refused by offering personal delivery to such person, or by delivering a copy of the summons and of the complaint (or other initiating document) to an agent authorized by appointment or by law to receive service of process for such an individual.
(3)  Service shall be made upon an unmarried infant or a person of unsound mind by serving his resident guardian or committee if there is one known to the plaintiff or, if none, by serving either his father or mother within this state or, if none, by serving the person within this state having control of such individual. If there are no such persons enumerated above, the clerk shall appoint a practicing attorney as guardian ad litem who shall be served. If any of the persons directed by this section to be served is a plaintiff, the person who stands first in the order named who is not a plaintiff shall be served.
(4)  Service shall be made upon a partnership or unincorporated association subject to suit under a common name by serving a partner or managing agent of the partnership or an officer or managing agent of the association, or an agent authorized by appointment or by law to receive service on its behalf.
(5)  Service shall be made upon a corporation by serving an officer or managing agent thereof, or the chief agent in the county wherein the action is brought, or any other agent authorized by appointment or by law to receive service on its behalf.
(6)  Service shall be made upon the Commonwealth or any agency thereof by serving the Attorney-General or any assistant attorney-general.
(7)  Service shall be made upon a county by serving the county judge or, if he is absent from the county, the county attorney. Service shall be made upon a city by serving the chief executive officer thereof or an official attorney thereof. Service on any public board or other such body, except state agencies, shall be made by serving a member thereof.
(8)  Service may be made upon an individual out of this state, other than an unmarried infant, a person of unsound mind or a prisoner, either by certified mail in the manner prescribed in Rule 4.01 (1) (a) or by personal delivery of a copy of the summons and of the complaint (or other initiating document) by a person over 18 years of age. Proof of service shall be made either by the return receipt mentioned in Rule 4.01 (1) (a) or by affidavit of the person making such service, upon or appended to the summons, stating the time and place of service and the fact that the individual served was personally known to him. Such service without an appearance shall not authorize a personal judgment, but for all other purposes the individual summoned shall be before the courts as in other cases of personal service.
(9)  Service may be made upon a nonresident individual who transacts business through an office or agency in this state, or a resident individual who transacts business through an office or agency in any action growing out of or connected with the business of such office or agency, by serving the person in charge thereof.
History
(Amended effective July 1, 1975; amended October 14, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978, Ky. Bench & Bar 22.
Mapother, Prejudgment Seizure — Part II, Vol. 43, No. 2, April 1979, Ky. Bench & Bar 23.
Kentucky Law Journal.
Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Leathers, Rethinking Jurisdiction and Notice in Kentucky, 71 Ky. L.J. 755 (1982-83).
Northern Kentucky Law Review.
General Law Issue: Note: A Cosmopolitan Approach to Treaty Interpretation: Why Service By Postal Channels Should Be Permitted Under the Hague Convention, 36 N. Ky. L. Rev. 163  (2009).
Opinions of Attorney General. Subsection (1) (now subsection (2)) of this rule governs the service of a civil summons on a prisoner confined in a Kentucky state penitentiary. OAG 67-550.
Since a paternity judgment is a personal judgment, unless the defendant is personally served in Kentucky in the precise manner indicated in these rules or unless the defendant enters a voluntary appearance in the action, the judgment would be void for lack of jurisdiction. OAG 77-229.
The fee should be only $3.00 for both civil summons and complaint combined. OAG 78-777.
A company is not required by law to admit into its plant or shop a constable, deputy sheriff or any official qualified under the law to serve civil process for the purpose of serving civil process on an employee, and furthermore, if such official stays after a request to leave, he or she could be trespassing, nor does it make a difference if the summons is in connection with a civil or divorce action. OAG 79-123.
Cited:  Absher v. Illinois C. R. Co., 371 S.W.2d 950, 1963 Ky. LEXIS 130 (Ky. 1963); Business Realty, Inc. v. Noah's Dove Lodge, 375 S.W.2d 389, 1963 Ky. LEXIS 189 (Ky. 1963); Locke Mfg. Co. v. Sabel, 244 F. Supp. 829, 1965 U.S. Dist. LEXIS 9633 (W.D. Ky. 1965); Main Line Engineering Constr. Service, Inc. v. Hutcheson, 428 S.W.2d 775, 1968 Ky. LEXIS 726 (Ky. 1968); Commonwealth, Dep't of Public Safety v. McCuiston, 431 S.W.2d 724, 1968 Ky. LEXIS 375 (Ky. 1968); Bluegrass Concrete Constr. Co. v. Commonwealth, 664 S.W.2d 936, 1983 Ky. App. LEXIS 322 (Ky. Ct. App. 1983); Pickhart v. United States Post Office, 664 S.W.2d 939, 1983 Ky. App. LEXIS 315 (Ky. Ct. App. 1983); Karam v. Commonwealth, 676 S.W.2d 807, 1984 Ky. App. LEXIS 589 (Ky. Ct. App. 1984); Kentucky Unemployment Ins. Com. v. Carter, 689 S.W.2d 360, 1985 Ky. LEXIS 221 (Ky. 1985).
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1. Constitutionality.
Classification which requires a summons and complaint to be served on out-of-state defendants and only a summons on persons within state, does not violate the equal protection clause of the 14th amendment as in-state persons are more likely to possess, or have available, information on procedure to obtain a copy of the complaint. Owens v. I. F. P. Corp., 374 F. Supp. 1032, 1974 U.S. Dist. LEXIS 8883 (W.D. Ky. 1974), aff'd, 419 U.S. 807, 95 S. Ct. 23, 42 L. Ed. 2d 36, 1974 U.S. LEXIS 2219 (1974).
Where parties claimed summons issued in accordance with this rule, which contained the name of plaintiff's attorney, name of the clerk of the issuing court, and a statement to appear and defend within a certain time, failed to inform them adequately of the nature of the proceedings against them and the manner of presenting their defenses, court found such service of process satisfied the requirements of due process under the 14th amendment. Owens v. I. F. P. Corp., 374 F. Supp. 1032, 1974 U.S. Dist. LEXIS 8883 (W.D. Ky. 1974), aff'd, 419 U.S. 807, 95 S. Ct. 23, 42 L. Ed. 2d 36, 1974 U.S. LEXIS 2219 (1974).
2. Infants.
Where an infant joint owner of real estate was joined as a party defendant in an action to sell the real estate but was not served and no report of his guardian ad litem was filed, the judgment ordering sale of the land was erroneous. Smith v. Smith, 255 Ky. 191, 72 S.W.2d 425, 1934 Ky. LEXIS 168 (Ky. 1934) (decided under prior law).
Where trustees seeking to sell real estate in the trust made the guardians of infant beneficiaries parties and served the guardians, the appointment of guardians ad litem for the infants was not authorized and neither the guardians ad litem nor the fathers of the infants could enter an appearance for the infants. Adams v. Security Trust Co., 302 Ky. 287, 194 S.W.2d 521, 1946 Ky. LEXIS 655 (Ky. 1946) (decided under prior law).
Where after filing complaint just three days before the running of the statute of limitations it was discovered that defendant was under 21 and plaintiff's counsel attempted to obtain service upon him by serving his father and having a guardian ad litem appointed, which actions were unnecessary in view of the amendment to KRS 2.015 lowering the age of majority and defendant was finally personally served eight days after the limitation period had run, the action was timely commenced as plaintiff's counsel had acted in good faith. Crowe v. Miller, 467 S.W.2d 330, 1971 Ky. LEXIS 363 (Ky. 1971).
In an action practiced under the civil rules, a guardian ad litem appointed by the clerk for service of process has no authority to defend the action on behalf of the infant. Stanfield v. Willoughby, 269 S.W.2d 270, 1954 Ky. LEXIS 992 (Ky. 1954).
Service of adoption petition on the children through the guardian ad litem was of no effect since this manner of service under subsection (3) of this rule is statutorily excluded under KRS 199.480(2), and, even under subsection (3) of this rule such service was invalid since either the children's mother or father should have been served on behalf of the children before service was made on the guardian ad litem. Wright v. Howard, 711 S.W.2d 492, 1986 Ky. App. LEXIS 1150 (Ky. Ct. App. 1986).
3. — Guardian Ad Litem.
Where summons was served on a guardian ad litem of an infant rather than the infant's mother, such service was a nullity and a judgment based thereon was void. Townsend v. Tipton, 289 Ky. 766, 160 S.W.2d 161, 1942 Ky. LEXIS 641, 142 A.L.R. 306 (1942) (decided under prior law).
Where all the persons to be delivered a copy of the summons in order to serve an infant under 14 years of age were plaintiffs and the court properly appointed a guardian ad litem to receive service, the appearance and defense by the guardian was sufficient to waive service of process upon him. Rosenberg v. Bricken, 302 Ky. 124, 194 S.W.2d 60, 1946 Ky. LEXIS 608, 164 A.L.R. 525 (1946) (decided under prior law).
A summons must have been served on the guardian ad litem of an infant under 14 years of age and service upon such infant himself was not only not required but was ineffective. Thompson v. Smith, 251 S.W.2d 880, 1952 Ky. LEXIS 950 (Ky. 1952) (decided under prior law).
Where the father of the infants under 14 years of age was confined in a penitentiary, service on the guardian ad litem for the infants without service upon their father was insufficient. Smith v. Canada, 290 S.W.2d 463, 1956 Ky. LEXIS 315 (Ky. 1956) (decided under prior law).
4. — Father.
Where infant and his father were defendants, service of one copy of the summons upon the father was good service on both and the delivery of the copy of the summons to the infant's mother was mere surplusage. McComas v. Hull, 284 Ky. 654, 145 S.W.2d 841, 1940 Ky. LEXIS 560 (1940) (decided under prior law).
Where both an infant under 14 years of age and his father were named in the body of the summons, delivery of the copy of the summons to the father was sufficient service for the infant as well as the father. Skidmore v. Napier, 292 Ky. 311, 166 S.W.2d 439, 1942 Ky. LEXIS 82 (Ky. 1942) (decided under prior law).
5. — Person Having Custody.
In an action to sell real estate jointly owned by two or more persons, one or more of whom are infant residents of the commonwealth, if it cannot be divided without materially impairing its value, it is indispensably necessary that the infant or infants, when made defendants in the action, be served with process if over 14 years of age; if under 14, service must be made on person that had custody of them. Smith v. Smith, 255 Ky. 191, 72 S.W.2d 425, 1934 Ky. LEXIS 168 (Ky. 1934) (decided under prior law).
Where the father of an infant under 14 years of age was deceased and the infant's mother was the plaintiff, service upon the person having custody of the infant was sufficient service upon the infant. Horn v. Montgomery, 305 Ky. 275, 203 S.W.2d 58, 1947 Ky. LEXIS 794 (Ky. 1947); Underwood v. Cunningham, 307 Ky. 109, 209 S.W.2d 853, 1948 Ky. LEXIS 699 (Ky. 1948) (decided under prior law).
Where infants under the age of 14 were served by delivery of a copy of the summons to the person having custody of them, their mother received a copy of the summons as an individual defendant, and the infants had the services of a guardian ad litem, the irregularity in not serving a copy upon the infant's mother for the infants was not sufficient to void the judgment. Hudson v. Hightower, 307 Ky. 295, 210 S.W.2d 933, 1948 Ky. LEXIS 723 (Ky. 1948) (decided under prior law).
6. — Nonresident.
Acknowledgment of service of summons by infant resident of another state over the age of 14 was ineffectual. Herr v. Humphrey, 277 Ky. 421, 126 S.W.2d 809, 1939 Ky. LEXIS 659, 121 A.L.R. 954 (Ky. 1939) (decided under prior law).
Acknowledgment of service of summons by the father of a nonresident infant under the age of 14 constituted only a waiver of delivery of the summons to him and did not amount to an appearance on behalf of the infant. Herr v. Humphrey, 277 Ky. 421, 126 S.W.2d 809, 1939 Ky. LEXIS 659, 121 A.L.R. 954 (Ky. 1939) (decided under prior law).
7. Persons of Unsound Mind.
The requirement that the service of process for person of unsound mind made by serving his resident guardian or committee does not require that such guardian or committee be considered a necessary party to the action. Commonwealth, Dep't of Highways v. Harkness, 383 S.W.2d 359, 1964 Ky. LEXIS 37 (Ky. 1964) (decided under prior law).
8. Trusts.
A union welfare and retirement fund was a trust and not amenable to service as an association. Wilder v. United Mine Workers, 346 S.W.2d 27, 1961 Ky. LEXIS 286 (Ky. 1961).
9. Corporations.
An agent in the state to negotiate a distribution contract was a “managing agent” of the corporation for purposes of receiving summons. Williams v. Bruce's Juices, Inc., 35 F. Supp. 847, 1940 U.S. Dist. LEXIS 2389 (W.D. Ky. 1940) (decided under prior law).
Service on an employee, not an officer or managing agent, of a nonresident corporate defendant was not sufficient service on the corporate defendant and did not begin the period in which defendant was allowed to petition for removal to a federal court. Todd v. S.A. Healy Co., 49 F. Supp. 584, 1943 U.S. Dist. LEXIS 2696 (E.D. Ky. 1943) (decided under prior law).
A nonresident corporation could defend and appeal an action without waiving the alleged error of the trial court in denying its motion to quash the service of summons on the ground that it was not doing business in the state and that its prior consent to service had been revoked. Lincoln Nat'l Life Ins. Co. v. Means, 264 Ky. 566, 95 S.W.2d 264, 1936 Ky. LEXIS 376 (Ky. 1936), cert. denied, Lincoln Nat'l L. Ins. Co. v. Means, 299 U.S. 578, 57 S. Ct. 42, 81 L. Ed. 426, 1936 U.S. LEXIS 299 (1936) (decided under prior law).
Service on the manager of a corporate defendant's pumping station in the county where the action was brought was sufficient service on the corporation where its home office was in another county. Red Bush Prod. Co. v. Hayes, 277 Ky. 284, 126 S.W.2d 453, 1939 Ky. LEXIS 652 (1939) (decided under prior law).
Where process was served on the auditor of a garnishee corporation while the process agent and all the officers of the garnishee corporation were present in the county, the service was insufficient to bring the corporation before the court. Gibson v. Auxier, 264 S.W.2d 286 (Ky. 1953).
Service of process upon the administrator of a hospital is sufficient service upon the corporation operating the hospital, where the corporation has no other agents or offices within the county. Griffith v. St. Walburg Monastery, 427 S.W.2d 802, 1968 Ky. LEXIS 689 (Ky. 1968).
Civil rules require that service on a corporation be made on a representative who is so integrated with the corporation that it is reasonable to presume that the representative will know what to do with the legal papers served on him. PNC Bank, N.A. v. Citizens Bank of N. Ky., Inc., 139 S.W.3d 527, 2003 Ky. App. LEXIS 323 (Ky. Ct. App. 2003).
Bank was given proper notice that a mortgagee had commenced a foreclosure action and that the bank had been named as a defendant as required by KRS 426.006 where a copy of the complaint and a civil summons were served on a local branch manager of the bank; the bank was served in accordance with CR 4.04(5) as it was reasonable to presume that the branch manager would know what to do with a civil summons served upon her as bank manager. PNC Bank, N.A. v. Citizens Bank of N. Ky., Inc., 139 S.W.3d 527, 2003 Ky. App. LEXIS 323 (Ky. Ct. App. 2003).
Trial court did not abuse its discretion in refusing to set aside a default judgment against a bank under CR 55.02 and CR 60.02 as a technical misnomer in identifying the bank using the name of a bank that had merged into the bank was not good cause where the bank was properly served in accordance with CR 4.04(5) and the bank was on notice that a foreclosure action had been commenced. PNC Bank, N.A. v. Citizens Bank of N. Ky., Inc., 139 S.W.3d 527, 2003 Ky. App. LEXIS 323 (Ky. Ct. App. 2003).
10. Workers' Compensation Board.
The statutory provision requiring that service of process on Workmen's (now Workers') Compensation Board be made on the executive secretary of the board takes precedence over the rule provision that service of process on any agency of Commonwealth be made by serving the Attorney General. Commonwealth, Dep't of Highways v. Parker, 394 S.W.2d 899, 1965 Ky. LEXIS 217 (Ky. 1965).
11. Federal Diversity Cases.
Service of process in federal diversity cases is governed by the federal Rules of Civil Procedure rather than the state rules. Hanna v. Plumer, 380 U.S. 460, 85 S. Ct. 1136, 14 L. Ed. 2d 8, 1965 U.S. LEXIS 1350 (1965).
12. Tax Notices.
Notice of increase in tax assessment, as required by subsection (2) of KRS 132.450, should be given as provided for notices generally under CR 5.02, rather than as a summons under CR 4.01 and this rule, with qualification that mailed notice must be by registered mail as required by statute. Pond Creek Pocahontas Co. v. Breathitt County, 290 S.W.2d 34, 1956 Ky. LEXIS 305 (Ky. 1956).
13. Noncompliance.
Where a judgment debtor's wife was served with process instead of the debtor personally, failure of the debtor to allege or prove that the process did not reach him does not estop him from attacking the judgment since all that was required was that he show that there was noncompliance with the service of process rules. R. F. Burton & Burton Tower Co. v. Dowell Div. of Dow Chemical Co., 471 S.W.2d 708, 1971 Ky. LEXIS 249 (Ky. 1971).
14. Raising Objection.
Objection that court lacks jurisdiction because foreign corporation is not doing business within the State should be raised on ground of lack of jurisdiction over the person either by motion or answer, rather than for insufficiency of service of process. Schmidt v. Forehan, 549 S.W.2d 320, 1977 Ky. App. LEXIS 663 (Ky. Ct. App. 1977).
15. Constructive Service.
Where the ownership of certain land was not merely the basis for bringing the nonresident defendants into court but rather, as acknowledged in the defendants' CR 60.02 motion, was the subject matter of this action, constructive service through the warning order procedure was proper for the nonresident claimants. Field v. Evans, 675 S.W.2d 3, 1983 Ky. App. LEXIS 370 (Ky. Ct. App. 1983).
16. Appeal.
Issuance of summons upon the attorney general commenced the appeal to the circuit court from the order of the administrative agency; once commenced, the mere delay in serving the secretary did not defeat the action. Commonwealth, Transp. Cabinet, Dep't of Highways v. Campbellsville, 740 S.W.2d 162, 1987 Ky. App. LEXIS 530 (Ky. Ct. App. 1987).
17. Statutory Precedence.
KRS 183.620, which provides for service upon “parties to the petition,” takes precedence over subsection (6) of this rule if there is a conflict because of its statutory procedural nature; thus, a broadcaster was not required to serve the Attorney General, who was never a party, when it appealed the Airport Zoning Commission's denial of a permit for construction of a tower. Cosmos Broadcasting Corp. v. Commonwealth, Transp. Cabinet, Aeronautical Div., 759 S.W.2d 824, 1988 Ky. App. LEXIS 100 (Ky. Ct. App. 1988).
18. Partnerships and Unincorporated Associations.
Subsection (4) of this rule applies only to partnerships or unincorporated associations which are subject to suit under a common name, and in such cases, service of summons may be made by service upon a partner or managing agent; the rule, however, does not state that partnerships are subject to suit in a common name. Telamarketing Communications, Inc. v. Liberty Partners, 798 S.W.2d 462, 1990 Ky. LEXIS 109 (Ky. 1990).
19. Bankruptcy.
Since KRS 134.480 plainly provides that the county clerk's office is the appropriate party to receive payment of delinquent taxes and that payment is to be passed on to other taxing officials within the government by the clerk's office, service upon the county clerk's office constituted notice, reasonably calculated to apprise county of the pendency of debtor's bankruptcy petition, and afforded county with an opportunity to object or otherwise respond. Riverchase Apartments, L.P. v. Campbell County (In re Riverchase Apartments, L.P.), 184 B.R. 35, 1995 Bankr. LEXIS 903 (Bankr. M.D. Tenn. 1995).
20. Persons of Unsound Mind.
A physician's certification on a summons that service of the summons was made upon a female defendant under his care was not rendered ineffectual by the use of a masculine pronoun within the statement where the defendant was otherwise properly identified and there was no doubt as to the person on whom service was directed. James v. Miller, 272 Ky. 115, 113 S.W.2d 473, 1937 Ky. LEXIS 692 (1937) (decided under prior law).
Service of process upon an incompetent by delivery of a copy to the incompetent and no one else was insufficient. Wilburn v. Wilburn, 296 Ky. 781, 178 S.W.2d 585, 1944 Ky. LEXIS 628 (Ky. 1944) (decided under prior law).
Where husband served summons on his incompetent wife but not her committee, the court properly dismissed the case for lack of jurisdiction. Metcalf v. Metcalf, 301 Ky. 817, 193 S.W.2d 446, 1946 Ky. LEXIS 582 (1946) (decided under prior law).
Where an incompetent was not served with process before the appointment of the guardian ad litem, the answer of the guardian did not prevent judgment from being void as to the incompetent. Proctor v. Mitchell, 302 Ky. 179, 194 S.W.2d 177, 1946 Ky. LEXIS 628 (Ky. 1946).
Where a summons was served upon incompetent and the person having custody of him and the appointment of the committee for the incompetent was void, service of process upon the incompetent again was not necessary after the committee filed an amended petition citing a subsequent valid appointment as committee. Shaw v. Halmhuber, 314 Ky. 242, 234 S.W.2d 746, 1950 Ky. LEXIS 1067 (1950) (decided under prior law).
21. Labor Unions.
Where an international labor union so dominated and controlled local unions that the local union was the international union, service upon an agent of the local union was sufficient service on the international. International Union of Operating Eng'rs v. J.A. Jones Constr. Co., 240 S.W.2d 49, 1951 Ky. LEXIS 939 (Ky. 1951) (decided under prior law).
22. Taxpayers.
Notice by the state local finance officer of the hearing to determine validity of a proposed bond issue to the county judge in accordance with statutory requirements was sufficient notice to the taxpayers of the county. County Debt Com. v. Morgan County, 279 Ky. 476, 130 S.W.2d 779, 1939 Ky. LEXIS 279 (Ky. 1939), overruled, Fiscal Court of Estill County v. Debt Com. of Kentucky, 286 Ky. 114, 149 S.W.2d 735, 1941 Ky. LEXIS 209 (Ky. 1941), overruled in part, Fiscal Court of Estill County v. Debt Com. of Kentucky, 286 Ky. 114, 149 S.W.2d 735, 1941 Ky. LEXIS 209 (Ky. 1941) (decided under prior law).
23. Presumption.
Where return of summons read: “Executed by delivering a true copy of this summons to Arlie Igo, N. E. Greer and N. E. Greer, President of the Gross Motor Company” and back of the summons contained notation indicating that a fee for the service of three copies was charged, an assumption that a copy was delivered to each defendant was not overcome by a defendant's testimony that no service was ever had on him. Igo v. Berea Realty & Finance Co., 300 Ky. 526, 189 S.W.2d 733, 1945 Ky. LEXIS 590 (Ky. 1945) (decided under prior law).
The absence of the original summons was not sufficient to overcome the presumption that jurisdiction was acquired by regularity of process and service thereof where the judgment so recited. Foreman v. Taylor, 239 S.W.2d 260, 1951 Ky. LEXIS 875 (Ky. 1951) (decided under prior law).
24. Proof.
In an action to set aside a judgment, the absence of papers showing service and defendant's denial of receiving service in the original case were insufficient to overturn the original finding of proper service where both plaintiff's attorney and the circuit clerk testified that proper service was made and the papers indicating such service had been placed in the file. Hall v. Bradley, 290 Ky. 120, 160 S.W.2d 641, 1942 Ky. LEXIS 384 (1942) (decided under prior law).
Where a summons indorsed by deputy sheriff read “Ex Aug. 14, Mel Sturgill” followed by an indorsement by the sheriff which read “Executed the within summons on Emmitt Hall, Jr. by delivering to him a true copy hereof. Aug. 14, 1931  . . . . . ” and the evidence indicated that the sheriff's indorsement was made wholly upon the information contained in the deputy sheriff's indorsement and that the deputy sheriff had actually served the summons by delivering a copy to defendant's wife, which was insufficient, the service was insufficient and the default judgment based thereon was properly declared void. Newsome v. Hall, 290 Ky. 486, 161 S.W.2d 629, 1942 Ky. LEXIS 419, 140 A.L.R. 818 (Ky. 1942) (decided under prior law).
Claims against an attorney were properly dismissed when process was mailed to the attorney's office and signed for by the attorney's secretary because (1) personal service was required, and (2) the secretary was not authorized to accept service. 2018 U.S. App. LEXIS 2374 (6th Cir. 2018).
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Rule 4.05.  Parties who may be constructively served.
Text
If a party sought to be summoned is: (a) an individual who is a nonresident of this state and known or believed to be absent therefrom, or (b) a corporation or a partnership or unincorporated association which is subject to suit under a common name, having no agent in this state known to the plaintiff upon whom a summons may be lawfully served, or (c) an individual who has been absent from the state for four months or who has departed therefrom with the intent to delay or defraud his creditors, or (d) an individual who has left the county of his residence to avoid the service of a summons or has so concealed himself that a summons cannot be served upon him, or (e) an individual whose name or place of residence is unknown to the plaintiff; the clerk shall forthwith, subject to the provisions of Rule 4.06, make an order upon the complaint warning the party to appear and defend the action within 50 days.
History
(Amended October 18, 1978, effective January 1, 1978.)
Annotations
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Cited:  Motorists Mut. Ins. Co. v. Hunt, 549 S.W.2d 845, 1977 Ky. App. LEXIS 678 (Ky. Ct. App. 1977); Field v. Evans, 675 S.W.2d 3, 1983 Ky. App. LEXIS 370 (Ky. Ct. App. 1983); Mullins v. Wyatt, 887 S.W.2d 356, 1994 Ky. LEXIS 133 (Ky. 1994); Waddell v. Commonwealth, 893 S.W.2d 376, 1995 Ky. App. LEXIS 37 (Ky. Ct. App. 1995).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Defendant Unknown.
 	3. 	Constructive Service Via Warning Order.
 	4. 	Actual Notice.
 	5. 	Absence.
 	6. 	Personal Representative.
1. In General.
Constructive service was the only means of notifying a mother that parental termination proceedings were being instigated against her when she had not been living at her residence for over a year and a half at the time of service, and her location was unknown. Dotson v. Rowe, 957 S.W.2d 269, 1997 Ky. App. LEXIS 72 (Ky. Ct. App. 1997).
2. Defendant Unknown.
Since the requirement of CR 4.15 that the defendant be described if unknown was not met, and since this rule makes such a defendant the subject of constructive service of process, whereas KRS 454.165 prevents achievement of in personam jurisdiction over those who are the subject of constructive service of process, summary judgment was properly granted for defendant construction company which had been originally designated simply as “John Doe.” Richmond v. Louisville & Jefferson County Metropolitan Sewer Dist., 572 S.W.2d 601, 1977 Ky. App. LEXIS 930 (Ky. Ct. App. 1977).
While CR 4.15 allowed an action to be filed against an unknown defendant, and CR 4.05 provided that an unknown defendant could be the subject of constructive service of process, KRS 454.165 provided that a court could not achieve in personam jurisdiction over persons who were the subject of constructive service of process, and constructive service was sufficient merely to confer jurisdiction quasi in rem. Ryan v. Ky. Farm Bureau Mut. Ins. Co., — S.W.3d —, 2003 Ky. App. LEXIS 207 (Ky. Ct. App. 2003), rev'd, 177 S.W.3d 797, 2005 Ky. LEXIS 358 (Ky. 2005).
3. Constructive Service Via Warning Order.
Defendants who were served via warning order attorney only were merely constructively served. Such service will not subject nonresidents to personal judgment; it is sufficient merely to confer jurisdiction quasi in rem. Dalton v. First Nat'l Bank, 712 S.W.2d 954, 1986 Ky. App. LEXIS 1165 (Ky. Ct. App. 1986).
Appointment of a warning order attorney is a procedural device permitting an action to proceed, in certain circumstances, unknown to the defendant. Nolph v. Scott, 725 S.W.2d 860, 1987 Ky. LEXIS 195 (Ky. 1987).
In an action to terminate the putative father's parental rights, the affidavit for a warning order stating inability to serve the defendant was not a sham pleading, where there was no showing that the attorney making the affidavit knew or should have known of someone who knew the father's whereabouts; the attorney did not have a duty to inquire as to his address. Unkown Person ex rel. Englert v. Whittington, 737 S.W.2d 676, 1987 Ky. LEXIS 218 (Ky. 1987), cert. denied, Whittington v. Cunnagin, 485 U.S. 979, 108 S. Ct. 1276, 99 L. Ed. 2d 487, 1988 U.S. LEXIS 1458, 56 U.S.L.W. 3666 (1988).
4. Actual Notice.
While strict compliance with these rules is required, actual notice to the defendant is not necessary. Nolph v. Scott, 725 S.W.2d 860, 1987 Ky. LEXIS 195 (Ky. 1987).
5. Absence.
Where an affidavit for issuance of a warning order stated that the defendant was absent from the state, it satisfied the requirement that it state that the defendant was believed to be absent from the state. Bushong v. Bushong, 272 Ky. 474, 114 S.W.2d 735, 1938 Ky. LEXIS 148 (1938) (decided under prior law).
Where the affidavit for a warning order stated that the defendant was absent from the state but did not allege that she was a nonresident or that she had been absent for four months, warning order was insufficient to give the court jurisdiction. Hill v. Hill, 299 Ky. 351, 185 S.W.2d 245, 1945 Ky. LEXIS 403 (Ky. 1945) (decided under prior law).
Where an affidavit for issuance of a warning order on the grounds of absence from the state failed to allege such absence, the warning order was insufficient to bring the defendant before the court. Noble v. Noble, 302 Ky. 679, 195 S.W.2d 319, 1946 Ky. LEXIS 736 (1946) (decided under prior law).
An affidavit for issuance of a warning order stating that the defendants were nonresidents and that they had been absent for more than four months was sufficient. Jones v. Blankenship, 313 Ky. 509, 232 S.W.2d 1019, 1950 Ky. LEXIS 922 (Ky. 1950) (decided under prior law).
6. Personal Representative.
The failure to give notice to a personal representative, who was admittedly a nonresident, of an action to remove her did not make the removal void, because neither she nor the estate was prejudiced since her removal was required by the fact of her nonresidence and she could not have prevented the removal if she had been heard on the request. Harber v. Kentucky Ridge Coal Co., 188 F.2d 62, 1951 U.S. App. LEXIS 3791 (6th Cir. 1951) (decided under prior law).
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Rule 4.06.  Warning order — Affidavit.
Text
(1)  The warning order provided in Rule 4.05 shall be made by the clerk only upon an affidavit of the plaintiff or his attorney, or if the plaintiff is under disability, of the party suing in his behalf or his attorney, stating the ground of the application for such order. The affiant shall state the last known address of the defendant, or, if the defendant is one designated in Rule 4.05(b) and its address is unknown, the last known address of one upon whom service may be had in its behalf, or shall state his ignorance of such of those facts as he does not know. If the affidavit is made by one other than the plaintiff, stating any grounds mentioned in Rule 4.05, the affidavit shall state the affiant's connection with the plaintiff and the affiant's belief that the plaintiff is ignorant of such facts as are unknown to the affiant.
(2)  An affidavit made pursuant to the provisions of Rule 4.06(1), unless it is controverted by the defendant's affidavit, shall be sufficient evidence of the facts therein stated for the support of the action as well as of the warning order.
History
(Amended November 21, 1977, effective January 1, 1978.)
Annotations

Northern Kentucky Law Review.
Schechter, Survey of Kentucky Family Law Decisions Rendered In 1993, 21 N. Ky. L. Rev. 387 (1994).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Construction.
 	3. 	Last Known Address.
 	4. 	Requirements of Rules Not Met.
 	5. 	Actual Notice.
 	6. 	Absence.
1. Purpose.
The purpose of putting the defendant's last known address in the warning order affidavit is to give the warning order attorney some idea as to where to begin looking for the defendant. W.G.H. v. Cabinet for Human Resources, 708 S.W.2d 109, 1986 Ky. App. LEXIS 1061 (Ky. Ct. App. 1986).
Appointment of a warning order attorney is a procedural device permitting an action to proceed, in certain circumstances, unknown to the defendant. Nolph v. Scott, 725 S.W.2d 860, 1987 Ky. LEXIS 195 (Ky. 1987).
2. Construction.
The requirements of this rule should be strictly construed, and if the affidavit is deficient, the court does not obtain jurisdiction over the party constructively summoned. W.G.H. v. Cabinet for Human Resources, 708 S.W.2d 109, 1986 Ky. App. LEXIS 1061 (Ky. Ct. App. 1986).
3. Last Known Address.
In a parental termination action where the petition, which was verified by a Cabinet for Human Resources employee, merely stated that the whereabouts of the defendant father was unknown, the verified petition did not comply with this rule as it was unclear whether any former address was known; if no present or former address is known, the language of this rule mandates that it be clearly stated in the warning order affidavit or verified complaint. W.G.H. v. Cabinet for Human Resources, 708 S.W.2d 109, 1986 Ky. App. LEXIS 1061 (Ky. Ct. App. 1986).
In an action to terminate the putative father's parental rights, the affidavit for a warning order stating inability to serve the defendant was not a sham pleading, where there was no showing that the attorney making the affidavit knew or should have known of someone who knew the father's whereabouts; the attorney did not have a duty to inquire as to his address. Unkown Person ex rel. Englert v. Whittington, 737 S.W.2d 676, 1987 Ky. LEXIS 218 (Ky. 1987), cert. denied, Whittington v. Cunnagin, 485 U.S. 979, 108 S. Ct. 1276, 99 L. Ed. 2d 487, 1988 U.S. LEXIS 1458, 56 U.S.L.W. 3666 (1988).
Substantial evidence was presented to support the circuit court's finding that an address was the last known address of husband where it was undisputed that the parties had lived at that address at some point during their marriage, where water and electric service at the residence continued in the husband's name, and where a copy of the circuit court's decree of divorce and custody was served upon the husband at that address. Karahalios v. Karahalios, 848 S.W.2d 457, 1993 Ky. App. LEXIS 39 (Ky. Ct. App. 1993).
Wife did not commit fraud by failing to give the warning order attorney the addresses of husband's Tennessee lawyer, the restaurant operated by him, or his brother; this rule requires only that the plaintiff state the last known address of the defendant. Karahalios v. Karahalios, 848 S.W.2d 457, 1993 Ky. App. LEXIS 39 (Ky. Ct. App. 1993).
4. Requirements of Rules Not Met.
Where the requirements of this rule and CR 4.07 were not met, the defendant father was not properly served and, therefore, the judgment terminating his parental rights was void. W.G.H. v. Cabinet for Human Resources, 708 S.W.2d 109, 1986 Ky. App. LEXIS 1061 (Ky. Ct. App. 1986).
5. Actual Notice.
While strict compliance with these rules is required, actual notice to the defendant is not necessary. Nolph v. Scott, 725 S.W.2d 860, 1987 Ky. LEXIS 195 (Ky. 1987).
6. Absence.
Where an affidavit for a warning order stated that the defendants were nonresidents but did not allege that they were absent from the state, the warning order issued thereon was void. South Ky. Bldg. & Loan Ass'n v. Robinson, 274 Ky. 425, 118 S.W.2d 766, 1938 Ky. LEXIS 287 (1938) (decided under prior law).
Where an affidavit for a warning order stated that defendant was absent from the state but did not state that she was either a nonresident or that she had been absent for four months, the warning order issued thereon was void. Hill v. Hill, 299 Ky. 351, 185 S.W.2d 245, 1945 Ky. LEXIS 403 (Ky. 1945) (decided under prior law).
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Rule 4.07.  Warning order attorney.
Text
(1)  The clerk at the time of making a warning order shall appoint, as attorney for the defendant, a practicing attorney of the court. The court may appoint another attorney as a substitute for the attorney appointed by the clerk. Neither the plaintiff nor his attorney shall be appointed, or be permitted to suggest the name of the defendant's attorney. Such attorney must make diligent efforts to inform the defendant, by mail, concerning the pendency and nature of the action against him, and must report the result of his efforts to the court within 50 days after his appointment.
(2)  If the warning order attorney cannot inform the defendant concerning the action, he shall so report to the court and shall then make a defense by answer if he can. If unable to make defense, he shall so report.
(3)  If the warning order attorney knows or learns that the defendant is an unmarried infant or of unsound mind he shall include such information in the report required by paragraph (1) of this rule, and upon the filing of such report he shall become the guardian ad litem for such defendant as if appointed under Rule 17.03.
(4)  Nothing done by the warning order attorney acting in such capacity or as guardian ad litem under paragraph (3) of this rule shall be treated as an appearance by the defendant.
(5)  No judgment shall be rendered against a defendant for whom a warning order is made until a report required by this rule has been filed. Failure to file a report required by this rule without good cause may be punished as a contempt of court.
(6)  The court shall allow the warning order attorney a reasonable fee for his services, to be taxed as costs.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations
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NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Notice to Defendants.
 	3. 	Meeting with Attorney.
 	4. 	Diligent Efforts.
 	5. 	Constructive Service.
 	6. 	Requirements of Rules Not Met.
 	7. 	Presentation of Defense.
 	8. 	Report.
 	9. 	Fee.
1. Purpose.
Appointment of a warning order attorney is a procedural device permitting an action to proceed, in certain circumstances, unknown to the defendant. Nolph v. Scott, 725 S.W.2d 860, 1987 Ky. LEXIS 195 (Ky. 1987).
2. Notice to Defendants.
Where private property is sought to be taken for public use, it is essential that the owner or owners of the property be given sufficient legal notice of the nature of the action so that they will be able to appear and protect their interests, especially where real property in this state, owned by residents of other states, is sought to be condemned. Potter v. Breaks Interstate Park Com., 701 S.W.2d 403, 1985 Ky. LEXIS 284 (Ky. 1985).
Carbon copies of a form letter sent to the owner of a life estate, informing her of eminent domain action, which copies were sent to the individuals owning remainder interests, did not comply with this rule, as they did not notify those persons with remainder interests individually that they were co-defendants in the action and gave no indication as to the nature of the pending action; therefore, jurisdiction over those persons with remainder interests was never obtained. Potter v. Breaks Interstate Park Com., 701 S.W.2d 403, 1985 Ky. LEXIS 284 (Ky. 1985).
While strict compliance with these rules is required, actual notice to the defendant is not necessary. Nolph v. Scott, 725 S.W.2d 860, 1987 Ky. LEXIS 195 (Ky. 1987).
3. Meeting with Attorney.
The fact that persons with remainder interest in property subject to an eminent domain action met with an attorney did not give the court jurisdiction where there was no appearance or service of process. Potter v. Breaks Interstate Park Com., 701 S.W.2d 403, 1985 Ky. LEXIS 284 (Ky. 1985).
4. Diligent Efforts.
The warning order attorney did not use diligent efforts to inform the defendant father of the parental termination action as is required under subsection (1) of this rule where the attempt consisted only of sending a letter to the defendant addressed “Jefferson County, Kentucky, c/o General Delivery.” W.G.H. v. Cabinet for Human Resources, 708 S.W.2d 109, 1986 Ky. App. LEXIS 1061 (Ky. Ct. App. 1986).
5. Constructive Service.
Defendants who were served via warning order attorney only were merely constructively served. Such service will not subject nonresidents to personal judgment; it is sufficient merely to confer jurisdiction quasi in rem. Dalton v. First Nat'l Bank, 712 S.W.2d 954, 1986 Ky. App. LEXIS 1165 (Ky. Ct. App. 1986).
In an action to terminate the putative father's parental rights, the affidavit for a warning order stating inability to serve the defendant was not a sham pleading, where there was no showing that the attorney making the affidavit knew or should have known of someone who knew the father's whereabouts; the attorney did not have a duty to inquire as to his address. Unkown Person ex rel. Englert v. Whittington, 737 S.W.2d 676, 1987 Ky. LEXIS 218 (Ky. 1987), cert. denied, Whittington v. Cunnagin, 485 U.S. 979, 108 S. Ct. 1276, 99 L. Ed. 2d 487, 1988 U.S. LEXIS 1458, 56 U.S.L.W. 3666 (1988).
6. Requirements of Rules Not Met.
Where the requirements of CR 4.06 and this rule were not met, the defendant father was not properly served and, therefore, the judgment terminating his parental rights was void. W.G.H. v. Cabinet for Human Resources, 708 S.W.2d 109, 1986 Ky. App. LEXIS 1061 (Ky. Ct. App. 1986).
7. Presentation of Defense.
Where a warning order attorney made an affirmative defense successfully in a partition suit for defendants who did not employ him or appear, issuance of an execution in favor of the plaintiff for the amount of costs assessed against the defendants was improper. Harp v. Stamper, 309 Ky. 368, 217 S.W.2d 968, 1949 Ky. LEXIS 721 (Ky. 1949) (decided under prior law).
8. Report.
The failure of a warning order attorney to file a report did not render the judgment thereon void. First Owensboro Bank & Trust Co. v. Wells, 282 Ky. 88, 137 S.W.2d 732, 1940 Ky. LEXIS 124 (1940) (decided under prior law).
9. Fee.
Where a warning order attorney for an infant filed his report concluding that the infant was entitled to one fourth of an estate, spent 45 minutes in a hearing, and did a disputed amount of research on the subject, his fee was reduced from $1,500 to $500 of the $7,257.07 the infant was judged entitled to. Kreiger v. Kreiger, 314 Ky. 375, 233 S.W.2d 982, 1950 Ky. LEXIS 986 (Ky. 1950) (decided under prior law).
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Rule 4.08.  Constructive service — When effective.
Text
A defendant constructively summoned shall be deemed to have been summoned on the 30th day after the entry of a warning order and the action may proceed accordingly.
Annotations

Cross-References.
Parties, constructive service on, when, CR 4.05.
Cited:  W.G.H. v. Cabinet for Human Resources, 708 S.W.2d 109, 1986 Ky. App. LEXIS 1061 (Ky. Ct. App. 1986).
NOTES TO DECISIONS
1. Time for Answering.
Where defendants were constructively served, were a day late in answering under CR 4.08 and 12.01, and moved for an extension of time in which to answer, the court erred in overruling their motion. Sache v. Beams, 337 S.W.2d 678, 1960 Ky. LEXIS 364 (Ky. 1960).
Rule 4.09.  Personal service in addition to constructive service.
Text
The plaintiff (or other initiating party) may at any time before judgment have the summons and the copy of the complaint (or other initiating document) served on the defendant (or other respondent) if found in this state though a warning order may have been entered against him, and after such service the case shall proceed as in other cases of actual service.
History
(Amended effective July 1, 1975.)
Annotations
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NOTES TO DECISIONS

 	1. 	Depositions Prior to Actual Service.
 	2. 	Representation.
1. Depositions Prior to Actual Service.
Where plaintiff took depositions between the time the defendant was constructively served and the time he was actually served in the state, the defendant's attorney was present at the taking of the depositions, and defendant had ample opportunity for taking proof, the taking of the depositions was not a ground for objecting to a personal judgment for alimony and child support. Halcomb v. Halcomb, 337 S.W.2d 32, 1960 Ky. LEXIS 360 (Ky. 1960).
2. Representation.
In an action for cancellation of county bonds in which known resident bondholders were actually served, nonresident and unknown bondholders were constructively served, and plaintiffs successfully petitioned for an order that the actually served resident bondholders appear and defend for all holders of bonds of the same series, the nonresident and unknown bondholders were actually before the court and the court had jurisdiction to adjudge a lien on the bonds and unpaid coupons in favor of the attorneys who defended the bondholders for their services in the defense. Covington Trust Co. v. Owens, 278 Ky. 695, 129 S.W.2d 186, 1939 Ky. LEXIS 486 (Ky. 1939) (decided under prior law).
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Rule 4.10.  Defense by party constructively served.
Text
A party before the court by constructive service alone, which shall not include a party served as provided by Rule 4.04 (2), shall be permitted to defend at any time before judgment even though in default. Such party may obtain any relief after judgment available to a party personally served.
Annotations

Cited: W.G.H. v. Cabinet for Human Resources, 708 S.W.2d 109, 1986 Ky. App. LEXIS 1061 (Ky. Ct. App. 1986).
NOTES TO DECISIONS

 	1. 	Rule Absolute.
 	2. 	Nonresident Motorists.
 	3. 	Time for Answering.
 	4. 	Prior Judgments.
 	5. 	Adverse Possession Claims.
 	6. 	New Trial.
 		7. 	— Requirements.
 		8. 	— Divorce.
1. Rule Absolute.
This rule grants a defendant the absolute right to appear and defend the action and he is not required to apply to the court for permission to do so. Paul v. Butler, 557 S.W.2d 443, 1977 Ky. App. LEXIS 840 (Ky. Ct. App. 1977).
2. Nonresident Motorists.
A nonresident motorist who is served by service on the secretary of state as provided by law in an action arising from an automobile accident is not constructively served within the meaning of this rule. Tankersley v. Gilkey, 414 S.W.2d 589, 1967 Ky. LEXIS 363 (Ky. 1967).
3. Time for Answering.
Where defendants were constructively served, were a day late in answering under CR 4.08 and 12.01, and moved for an extension of time in which to answer, the court erred in overruling their motion. Sache v. Beams, 337 S.W.2d 678, 1960 Ky. LEXIS 364 (Ky. 1960).
4. Prior Judgments.
When a procedural rule shortens a period of time for taking some action, the time begins to run from the adoption of the rule. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
Where a defendant had an adequate remedy under this rule, she could not seek relief under CR 60.02 in order  to avoid the time limitation of this rule. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
Where a judgment, entered on April 18, 1951, and based on constructive service, canceling a marriage certificate was, in a sense, still pending on the effective date of this rule, since it was subject to direct attack for a period of five years under the former rule, such rule could be made to apply only if the application of the new rules would not be feasible or would work an injustice. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
5. Adverse Possession Claims.
Persons claiming title by adverse possession to land condemned in an action against unknown owners became parties through constructive service and could not, by intervention, reopen the judgment which was binding on them through constructive service. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
6. New Trial.
7. — Requirements.
In order for a constructively summoned defendant to obtain a new trial, he had to allege a defense to the original action and, if denied, he had to prove it. Leach v. Gill, 276 Ky. 97, 122 S.W.2d 789, 1938 Ky. LEXIS 513 (1938); Covington Trust Co. v. Owens, 278 Ky. 695, 129 S.W.2d 186, 1939 Ky. LEXIS 486 (Ky. 1939) (decided under prior law).
Where defendants who were constructively served failed to tender a bond for costs or present a defense, they were not entitled to a retrial. Underwood v. Cunningham, 307 Ky. 109, 209 S.W.2d 853, 1948 Ky. LEXIS 699 (Ky. 1948) (decided under prior law).
8. — Divorce.
A defendant constructively served in a divorce action was not entitled to a new trial where the conferring of jurisdiction on the court was not fraudulent, even though there was fraud in establishing the grounds for the divorce. Bushong v. Bushong, 283 Ky. 36, 140 S.W.2d 610, 1940 Ky. LEXIS 275 (Ky. 1940) (decided under prior law).
Rule 4.11.  Court control of property — Bond.
Text
In an action involving the property of a party before the court by constructive service alone, the court shall adjudicate the rights of the parties in the judgment and shall retain control over and preserve, for one year after the entry of the judgment, any property of which the constructively summoned party has been deprived thereby, or the proceeds thereof, unless prior to the expiration of that period the successful party executes a bond in a penal sum fixed by the court at not less than the fair market value of such property, with surety approved by the court. The condition of the bond shall be that if the constructively summoned party institutes a proceeding to obtain relief from the judgment within one year after its entry, the principal will comply with any new judgment concerning such property entered in such proceeding. If a bond is executed, or in the absence of a bond if no such proceeding is brought within the one-year period, the property or its proceeds shall be disposed of in accordance with the judgment. If the original action involves persons having distinct interests, the bond may be executed for each according to his interest.
Annotations

Kentucky Bench & Bar.
Mapother, Prejudgment Seizure — Part II, Vol. 43, No. 2, April 1979, Ky. Bench & Bar 23.
Kentucky Law Journal.
Leathers, Rethinking Jurisdiction and Notice in Kentucky, 71 Ky. L.J. 755 (1982-83).
NOTES TO DECISIONS

 	1. 	Declaration of Rights Action.
 	2. 	Condemnation.
1. Declaration of Rights Action.
In proceeding upon administrator's complaint for declaration of rights in decedent's estate, procedures outlined in this rule and 4.12 (repealed) pertaining to the execution of bond before judgment in cases where defendants are constructively summoned and to control of the property by the court if a bond is not given are applicable. Davis' Adm'r v. Chasteen, 273 S.W.2d 368, 1954 Ky. LEXIS 1163 (Ky. 1954).
2. Condemnation.
Where unknown owners of condemned land were before the court by constructive process they were bound by the judgment as if personally served and could only assert their claims against the proceeds paid into court by the condemnor. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Summons, Constructive Service, § 34.00.
Rule 4.13.  Plaintiff may be examined touching his claim.
Text
Before rendering judgment against a defendant constructively summoned and who has not appeared, the court may cause the plaintiff to appear personally in court, or before a commissioner, and answer under oath concerning the statements of the complaint, or any defense thereto, including counterclaims, and may order the examination reduced to writing and filed with the papers of the action.
Rule 4.14.  Counterclaim disclosed allowed.
Text
If upon the examination allowed by Rule 4.13 any counterclaim is disclosed, it may be adjusted and allowed in the judgment.
Rule 4.15.  Unknown defendant.
Text
In an action against a person whose name is unknown to the plaintiff: (a) He shall be described in the complaint and process as unknown defendant, (b) if his name and place of residence, or either, be discovered by the plaintiff pending the action, the complaint shall be amended accordingly.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations

NOTES TO DECISIONS

 	1. 	Effect of Amending.
 	2. 	Constructive Service of Process.
1. Effect of Amending.
Amendment of complaint to summon new parties allegedly under this rule and after final judgment did not reopen the judgment to attack by new parties constructively served under CR 4.07. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
2. Constructive Service of Process.
Since the requirement of this rule that the defendant be described if unknown was not met, and since CR 4.05 makes such a defendant the subject of constructive service of process, whereas KRS 454.165 prevents achievement of in personam jurisdiction over those who are the subject of constructive service of process, summary judgment was properly granted for defendant construction company which had been originally designated simply as “John Doe.” Richmond v. Louisville & Jefferson County Metropolitan Sewer Dist., 572 S.W.2d 601, 1977 Ky. App. LEXIS 930 (Ky. Ct. App. 1977).
While CR 4.15 allowed an action to be filed against an unknown defendant, and CR 4.05 provided that an unknown defendant could be the subject of constructive service of process, KRS 454.165 provided that a court could not achieve in personam jurisdiction over persons who were the subject of constructive service of process, and constructive service was sufficient merely to confer jurisdiction quasi in rem. Ryan v. Ky. Farm Bureau Mut. Ins. Co., — S.W.3d —, 2003 Ky. App. LEXIS 207 (Ky. Ct. App. 2003), rev'd, 177 S.W.3d 797, 2005 Ky. LEXIS 358 (Ky. 2005).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Complaint in Action to Quiet Title, Form 313.01.
Rule 4.16.  Summons — Amendment.
Text
The court in its sound discretion and on such terms as it deems just may at any time allow any summons or other process or proof of service thereof to be amended, unless it clearly appears that the substantial rights of the party against whom it was issued would thereby be prejudiced.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations

Cross-References.
Summons, erroneous return, amendment, KRS 70.085.
NOTES TO DECISIONS

 	1. 	Discretion of Court.
 	2. 	Dismissal Improper.
1. Discretion of Court.
The question of whether a motion to amend a return of service of process is proper is one in which wide latitude must be given to the decision-making abilities of the trial court; thus, a reviewing court is bound by the trial court's decision to grant an amendment of the return of service of process unless it can be concluded that such an action was an abuse of discretion and clearly erroneous. Jones v. Mt. Sterling Nat'l Bank, 684 S.W.2d 314, 1985 Ky. App. LEXIS 514 (Ky. Ct. App. 1985).
2. Dismissal Improper.
Kentucky Rules of Civil Procedure applied to an action seeking review of a Public Service Commission order; while a builder seeking review of a commission order erred by directing service of process to incorrect parties, the summonses nevertheless issued in good faith, and since the action was otherwise timely commenced, a trial court's dismissal of the action was improper and was reversed. Arlinghaus Builders v. Ky. PSC, 142 S.W.3d 693, 2003 Ky. App. LEXIS 342 (Ky. Ct. App. 2003), review denied, Sprintcom, Inc. v. Arlinghaus Builders, Inc., 2004 Ky. LEXIS 206 (Ky. Sept. 16, 2004).
Rule 5.  Service and filing of pleadings and other papers.
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 4th Ed., Bonds, Form 27.2.
Rule 5.01.  Service — When required.
Text
Every order required by its terms to be served, every pleading subsequent to the original complaint unless the court otherwise orders because of numerous defendants, every paper relating to discovery required to be served upon a party unless the court otherwise orders, every written motion other than one which may be heard ex parte, and every written notice, appearance, demand, offer of judgment, designation of record on appeal, and similar papers shall be served upon each party except those in default for failure to appear. Parties so in default shall be given notice of pleadings asserting new or additional claims for relief against them by summons or warning order issued thereon as provided in Rule 4.
Annotations

Kentucky Law Journal.
Dow, The Pre-Trial Conference, 41 Ky. L.J. 363 (1953).
Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Cited:  Wellman v. Owensboro, 282 S.W.2d 628, 1955 Ky. LEXIS 259 (Ky. 1955); Tipton v. White, 287 S.W.2d 422, 1956 Ky. LEXIS 456 (Ky. 1956); Motors Ins. Corp. v. Fields, 294 S.W.2d 518, 1956 Ky. LEXIS 123 (Ky. 1956); Boggs v. Commonwealth Ex Rel. Boggs, — S.W.3d —, 2012 Ky. App. LEXIS 133 (Ky. Ct. App. 2012).
NOTES TO DECISIONS

 	1. 	Waiver.
 	2. 	Service on Codefendants.
 	3. 	Service on Former Counsel.
 	4. 	Lack of Service.
 	5. 	Failure to Comply with Requirements.
 	6. 	Resumption of Action.
 	7. 	New or Additional Claims.
 	8. 	Notice.
 	9. 	Failure to Give Notice.
 	10. 	Method of Giving Notice.
1. Waiver.
Where a party expressly waives the right to notice, he may not complain of not being notified. Hisgen v. Hisgen, 400 S.W.2d 231, 1966 Ky. LEXIS 431 (Ky. 1966).
2. Service on Codefendants.
A defendant is required to serve notice of his motion for summary judgment on his codefendant, but, where there is no issue between the codefendants, the failure to do so is not prejudicial. Columbia Gas of Kentucky, Inc. v. Tindall, 440 S.W.2d 785, 1969 Ky. LEXIS 348 (Ky. 1969).
3. Service on Former Counsel.
Where service of notice concerning a 1973 probation revocation hearing was made upon defendant's former counsel from 1972 guilty plea proceeding, but no written notice was served on defendant himself, there was not sufficient continuity of representation from original proceeding to revocation proceeding to allow service on the attorney under CR 5.02 and not on defendant under this rule, indeed the service on the attorney was void and due process was denied, thus, a new hearing was compelled. Lynch v. Commonwealth, 610 S.W.2d 902, 1980 Ky. App. LEXIS 404 (Ky. Ct. App. 1980).
4. Lack of Service.
Where, in an election contest under KRS 122.070 (repealed), there was no service of the second amended complaint, nor any motion for leave to file it within the 30-day period, it was not timely filed. Simmons v. Taylor, 451 S.W.2d 385, 1970 Ky. LEXIS 381 (Ky. 1970).
5. Failure to Comply with Requirements.
Where plaintiff dismissed three of seven defendants in personal injury suit when he determined in pretrial discovery that since they were plaintiff's employers they could not be held liable under common law due to their compliance with the Worker's Compensation Act, the order issued by the court to dismiss the three defendants was invalid where plaintiff had not complied with the requirements of subsection (1) of CR 41.01 since he failed to file a notice of dismissal prior to defendants filing their answers, nor had he complied with the requirements of subsection (2) of CR 41.01 since he failed to comply with the requirements of CR 5 and CR 7.02. Beech v. Deere & Co., 614 S.W.2d 254, 1981 Ky. App. LEXIS 232 (Ky. Ct. App. 1981).
6. Resumption of Action.
The resumption of marital relations between parties to a divorce action will not terminate the action or affect the jurisdiction of the court but will constitute grounds for dismissal, and regardless of whether a party has appeared or is in default, he shall be entitled to notice of any further action proposed which would have the effect of resuming the proceedings. Barrett v. Barrett, 474 S.W.2d 74, 1971 Ky. LEXIS 84 (Ky. 1971).
7. New or Additional Claims.
In suit to recover on promissory notes amended complaints which asked for a few hundred dollars more on four notes but excluded a demand for judgment for $69,838.63 on a fifth note did not assert new or additional claims necessary to invalidate a default judgment where summons had not been served on the amended complaints. Roadrunner Mining, Engineering & Development Co. v. Bank Josephine, 548 S.W.2d 153, 1977 Ky. App. LEXIS 643 (Ky. Ct. App. 1977).
Where an amendment, in an action to recover on five notes, increased the amount claimed on four notes but omitted any claim on the fifth note, with the result that the total amount sought was substantially less than in the original complaint, the additions to the claims on the four remaining notes did not constitute a new or additional claim under this rule. Roadrunner Mining, Engineering & Development Co. v. Bank Josephine, 558 S.W.2d 597, 1977 Ky. LEXIS 538 (Ky. 1977).
Landowners could not orally amend their complaint to seek punitive damages and additional royalties without additional process after an interlocutory default judgment had been entered in their favor in their suit for nonpayment of oil and gas royalties because CR 5.01 protected the due process rights of the corporation in default. Holly Creek Prod. Corp. v. Banks, — S.W.3d —, 2009 Ky. App. LEXIS 180 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 573 (Ky. Mar. 10, 2010).
8. Notice.
Notice of particular arguments, objections, or issues to be addressed is not required under this section. Sterling Grace Mun. Secs. Corp. v. Central Bank & Trust Co., 926 S.W.2d 670, 1995 Ky. App. LEXIS 201 (Ky. Ct. App. 1995).
9. Failure to Give Notice.
Where no notice of a motion to dismiss an appeal was given to the appellant, the motion could not be considered. McCormack v. Clouse, 266 Ky. 450, 98 S.W.2d 892, 1936 Ky. LEXIS 642 (1936) (decided under prior law).
10. Method of Giving Notice.
A statutory jurisdictional requirement that notice be given to a city officer of claims against the city for certain injuries, in accordance with the law that provided notice requirements must be in writing and served by an officer authorized to serve summons and an indorsement made on the notice as proof of service, was not substantially complied with by a letter to such officer stating that the plaintiff was injured due to defect in a street at a particular location. Treitz v. Louisville, 292 Ky. 654, 167 S.W.2d 860, 1943 Ky. LEXIS 730 (Ky. 1943) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Cross-claims, § 30.09.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Default Judgment and Order of Sale, Form 301.05.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Complaints, § 35.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Cross-Claims, § 43.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Motions and Notices, § 52.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for New Trial and Judgment Notwithstanding the Verdict, § 57.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Revival of Actions (Substitution of Parties), § 50.00.
Petrilli, Kentucky Family Law, Court Procedure, §§ 23.16, 23.22, 23.33.
Rule 5.02.  Service — How made.
Text
(1)  Whenever under these rules service is required or permitted to be made upon a party represented by an attorney, which shall not include a warning order attorney, the service shall be made upon the attorney unless service upon the party is ordered by the court. Except as provided in paragraph (2) of this rule, service upon the attorney or upon a party shall be made by delivering a copy to the attorney or party or by mailing it to the attorney or party at the last known address of such person; or, if no address is known, by leaving it with the clerk of the court. Service is complete upon mailing unless the serving party learns or has reason to know that it did not reach the person to be served. Delivery of a copy within this rule means handing it to the attorney or to a party; or leaving it at the office of the attorney or party with the person in charge thereof; or, if there is no one in charge, leaving it in a conspicuous place therein; or, if the office is closed or the person to be served has no office, leaving it at his dwelling house or usual place of abode with some person of suitable age and discretion then residing therein.
(2)  An attorney or party may elect to effectuate and receive service via electronic  means to and from all other attorneys or parties in the action by filing a notice of such  election with the clerk and serving a copy of such election by personal delivery or by  mail as provided for in paragraph (1) of this rule, except that such notice may be sent  electronically to any other party or attorney who has already filed and served a notice of  election of electronic service hereunder. The notice must include the electronic  notification address at which the attorney or party agrees to accept service. Methods of  electronic service that may be elected under this rule include electronic mail or telecopy  (facsimile). Documents sent through electronic mail shall be sent as an attachment in  PDF or similar format unless otherwise agreed by the parties. Once an attorney or  party files a notice of election of electronic service and serves the notice on all other  attorneys or parties in the case, all other attorneys or parties shall promptly provide the  requesting party or attorney with an electronic notification address at which the other  attorneys or parties may be served, and shall thereafter serve the requesting attorney or  party through electronic means whenever service of a document is required by these  rules. Upon motion of an attorney or party and for good cause shown, the court may  relieve the attorney or party of the obligation to make or receive service by electronic  means. Unrepresented parties who are unable to utilize electronic service methods  may continue to serve all other attorneys or parties through any method permitted by  these rules. Electronic service of documents that are filed with the clerk shall be made  on or before the day they are filed. Service is complete upon electronic transmission,  but electronic transmission is not effective if the serving party learns or has reason to  know that it did not reach the person to be served. When documents are too large or  numerous to be processed electronically by the sender or recipient, the serving attorney  or party shall serve them by mail or personal delivery. The signature of an attorney or  party on a document served by electronic mail may be represented by “/s/” followed by  the typed name of the person signing the document or by a scanned version of an  original signature. Signature in such manner is equivalent to a hand-signed original  signature for all purposes under these Rules. 
History
(Amended November 3, 2010, effective January 1, 2011; amended October 7, 2013, effective January 1, 2014.)
Annotations

Cited:  Armstrong v. Biggs, 275 S.W.2d 60, 1955 Ky. LEXIS 346 (Ky. 1955); Wolfinbarger v. Wolfinbarger, 312 S.W.2d 359, 1958 Ky. LEXIS 221 (Ky. 1958); Manchester v. Asher, 396 S.W.2d 327, 1965 Ky. LEXIS 111 (Ky. 1965); Timmons v. Allen, 449 S.W.2d 27, 1969 Ky. LEXIS 27 (Ky. 1969); Coca-Cola Bottling Works v. Hazard Coca-Cola Bottling, 450 S.W.2d 515, 1970 Ky. LEXIS 450 (Ky. 1970); Holzhauser v. West American Ins. Co., 772 S.W.2d 650, 1989 Ky. App. LEXIS 79 (Ky. Ct. App. 1989); Natural Resources & Environmental Protection Cabinet v. Cook, 812 S.W.2d 507, 1991 Ky. App. LEXIS 76 (Ky. Ct. App. 1991); Wilkey v. Community Methodist Hosp. (In re Edwards), 219 B.R. 970, 1998 Bankr. LEXIS 415 (Bankr. W.D. Ky. 1998); Boggs v. Commonwealth Ex Rel. Boggs, — S.W.3d —, 2012 Ky. App. LEXIS 133 (Ky. Ct. App. 2012).
NOTES TO DECISIONS

 	1. 	Warning Order Attorney.
 	2. 	Divorce Actions.
 	3. 	Leaving with Clerk.
 	4. 	Contempt.
 	5. 	Statutory Notice Requirements.
 	6. 	Mailing.
 	7. 	Service on Former Counsel.
 	8. 	Timely Service.
 	9. 	Service on Attorney.
 	10. 	Principal and Surety.
 	11. 	Custody Modification.
1. Warning Order Attorney.
Service of notice on a warning order attorney was a nullity. Thomas v. Thomas, 379 S.W.2d 743, 1964 Ky. LEXIS 261 (Ky. 1964).
2. Divorce Actions.
Where notice of wife's motion to redocket divorce action to increase the child maintenance order was mailed to the husband at his last known address, the service was sufficient although the husband did not receive the notice. Benson v. Benson, 291 S.W.2d 27, 1956 Ky. LEXIS 363 (Ky. 1956).
This rule authorizes service by mail of a motion for a modification of judgment relating to the allowance for the maintenance of children of divorced parents. Ullman v. Ullman, 302 S.W.2d 849, 1957 Ky. LEXIS 224 (Ky. 1957).
In a divorce case, representation by attorney is not to be deemed to have continued for the purpose of service in connection with proceedings for modification of the judgment upon a change of conditions, after the case otherwise has been finally concluded. Guthrie v. Guthrie, 429 S.W.2d 32, 1968 Ky. LEXIS 733 (Ky. 1968).
3. Leaving with Clerk.
Service of notice of a motion for trial by leaving a copy with the circuit clerk was ineffective where plaintiff knew the defendant's exact address in another state. Thomas v. Thomas, 379 S.W.2d 743, 1964 Ky. LEXIS 261 (Ky. 1964).
4. Contempt.
Where parties had entered their appearance in the main action, they were personally before the court and could be punished for contempt under a rule served on them by mail. Lyons v. Bryan, 273 S.W.2d 838, 1954 Ky. LEXIS 1214 (Ky. 1954).
5. Statutory Notice Requirements.
Service of notice of action, was required by KRS 411.110, upon the city attorney was insufficient. Wellman v. Owensboro, 282 S.W.2d 628, 1955 Ky. LEXIS 259 (Ky. 1955).
A proper notice under KRS 132.450 may be served in the manner provided by this rule, except that mailed notice must be by registered mail. Pond Creek Pocahontas Co. v. Breathitt County, 290 S.W.2d 34, 1956 Ky. LEXIS 305 (Ky. 1956).
In a proceeding under KRS 132.450, service of notice must be upon the party, not his attorney, unless the latter is authorized, in the particular proceeding, to receive service on the former's behalf. Pond Creek Pocahontas Co. v. Breathitt County, 290 S.W.2d 34, 1956 Ky. LEXIS 305 (Ky. 1956).
KRS 411.110 and this rule, when construed together, mean that the notice required by the statute must be served on the “mayor, city clerk or clerk of the board of aldermen” by delivering or mailing a copy of the notice to one of these enumerated officials. Dreifus v. City of Grayson, 2001 Ky. App. LEXIS 16 (Ky. Ct. App. 2001), review denied, 2001 Ky. LEXIS 239 (Ky. 2001).
6. Mailing.
A notice of motion for summary judgment mailed to an incorrect address and not received by the addressee is not in compliance with this rule. McAtee v. Wigland of Louisville, Inc., 457 S.W.2d 265, 1970 Ky. LEXIS 197 (Ky. 1970).
7. Service on Former Counsel.
Where service of notice concerning a 1973 probation revocation hearing was made upon defendant's counsel from 1972 guilty plea proceeding, but no written notice was served on defendant himself, there was not sufficient continuity of representation from original proceeding to revocation proceeding to allow service on the attorney under this rule and not on defendant under CR 5.01; the service on the attorney was void and due process was denied, thus, a new hearing was compelled. Lynch v. Commonwealth, 610 S.W.2d 902, 1980 Ky. App. LEXIS 404 (Ky. Ct. App. 1980).
8. Timely Service.
Where counsel certified that his motion for a new trial was served on the tenth day after judgment, and his certification was not attacked, the motion was timely served, although it was not filed until the eleventh day. Huddleston v. Murley, 757 S.W.2d 216, 1988 Ky. App. LEXIS 136 (Ky. Ct. App. 1988).
9. Service on Attorney.
Service of notice of motion to revive on the attorney of record of a nonresident defendant was sufficient. Associated Elec. Co. v. Fitch, 312 Ky. 328, 227 S.W.2d 432, 1950 Ky. LEXIS 650 (1950) (decided under prior law).
10. Principal and Surety.
In an action on a forthcoming bond where notice was given to the surety and to the attorney of the principal, who could not be served, judgment was proper against the surety. United States Fidelity & Guaranty Co. v. Albert, 248 Ky. 375, 58 S.W.2d 644, 1933 Ky. LEXIS 250 (Ky. 1933) (decided under prior law).
11. Custody Modification.
It was error to grant a motion to modify child custody in the mother's absence. Because the divorce had terminated the relationship between the mother and her attorney as a matter of law, and because the attorney's filing of a notice of nonrepresentation put the trial court and opposing counsel on notice that she no longer represented the mother, a new hearing date should have been set and service of the motion and notice under KRS 403.350 made directly upon the mother under CR 5.02. Murphy v. Murphy, 272 S.W.3d 864, 2008 Ky. App. LEXIS 310 (Ky. Ct. App. 2008).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Answer, § 30.05.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Motions and Notices, § 52.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Report of Indictments by Grand Jury, Form 19.09.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Written Interrogatories (Ky. CR 33), § 33.18.
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Rule 5.03.  Service — Proof of.
Text
Whenever any pleading or other paper is served under Rules 5.01 and 5.02, proof of the time and manner of such service shall be filed before action is to be taken thereon by the court or the parties. Proof may be by certificate of a member of the bar of the court or by affidavit of the person who served the papers, or by any other proof satisfactory to the court. Such certificate or affidavit shall identify by name the persons so served. Proof of electronic service must state the electronic notification address of the person served and that the document was served electronically.
History
(Amended May 14, 1979, effective July 1, 1979; amended November 3, 2010, effective January 1, 2011.)
Annotations

Cited:  Natural Resources & Environmental Protection Cabinet v. Cook, 812 S.W.2d 507, 1991 Ky. App. LEXIS 76 (Ky. Ct. App. 1991).
NOTES TO DECISIONS

 	1. 	Failure to Recall Service.
 	2. 	Certification of Service.
 	3. 	Service by Fax.
1. Failure to Recall Service.
Where in an action for declaratory judgment involving a land sale contract where the record contained proof of service by the deputy sheriff, where the buyer-defendant did not allege fraud on the seller-plaintiff's part, nor mistake of any sort on the deputy sheriff's part, the buyer-defendant could not claim that she was not served since she did not recall being served. Dressler v. Barlow, 729 S.W.2d 464, 1987 Ky. App. LEXIS 484 (Ky. Ct. App. 1987).
2. Certification of Service.
Where counsel certified that his motion for a new trial was served on the tenth day after judgment, and his certification was not attacked, the motion was timely served, although it was not filed until the eleventh day. Huddleston v. Murley, 757 S.W.2d 216, 1988 Ky. App. LEXIS 136 (Ky. Ct. App. 1988).
3. Service by Fax.
Exchange compliance (discovery) filed with the court by fax almost 12 hours before a court imposed deadline did not run afoul of CR 12.06 or CR 5.03, as the evidence was material and sufficiently identified the opposing party. Goldsmith v. Bennett-Goldsmith, 227 S.W.3d 459, 2007 Ky. App. LEXIS 131 (Ky. Ct. App. 2007).
Rule 5.04.  Service — Numerous defendants.
Text
If the defendants are numerous, the court upon motion or of its initiative, may order that service of the pleadings of the defendants and replies thereto need not be made as between the defendants and that any cross claim, counterclaim, or matter constituting an avoidance or affirmative defense contained therein shall be deemed to be denied or avoided by all other parties and that the filing of any such pleading with the court and service thereof upon the plaintiff constitutes due notice of it to the parties. A copy of every such order shall be served upon the parties in such manner and form as the court directs.
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Oath to Witness — Grand Jury, Form 19.13.
Rule 5.05.  Filing.
Text
(1)  All papers after the complaint required to be served upon a party shall be filed with the court either before service or within a reasonable time thereafter.
(2)  The filing of pleadings and other papers with the court as required by these rules shall be made by filing them with the clerk of the court, except that the judge may permit the papers to be filed with him, in which event he shall note thereon the filing date and forthwith transmit them to the office of the clerk.
(3)  The clerk shall indorse upon every pleading and other papers filed with him in an action the date of its filing. Such indorsement shall constitute the filing of the pleading or other paper and no order of court shall be required.
(4)  If accompanied by a motion for leave to proceed in forma pauperis and a supporting affidavit, and made in good faith, any matter to be filed under these rules, including appeals, shall be considered filed on the date it is tendered. If the motion to proceed in forma pauperis is denied, the moving party shall then have thirty (30) days to pay any required fees or costs or to appeal the decision. If the moving party fails to pay the required fees or costs, or to seek review, the matter shall be treated as though not timely filed. The time for certifying the record on appeal under CR 73.08 shall run from the date the motion to proceed in forma pauperis is granted.
History
(Amended July 5, 1985, effective January 1, 1986; amended July 14, 1988, effective July 14, 1988; amended November 3, 2010, effective January 1, 2011.)
Annotations

Opinions of Attorney General. As to complaints, answers, and other pleadings which are required to be filed with the clerk of court, the presumption of interest on behalf of attorneys not involved in the case does not technically exist since there is no statutory requirement for such documents or pleadings to be recorded. OAG 71-340.
Cited:  Timmons v. Allen, 449 S.W.2d 27, 1969 Ky. LEXIS 27 (Ky. 1969); Manly v. Manly, 669 S.W.2d 537, 1984 Ky. LEXIS 234 (Ky. 1984); Peters v. Peters, 728 S.W.2d 541, 1987 Ky. App. LEXIS 476 (Ky. Ct. App. 1987).
NOTES TO DECISIONS

 	1. 	Depositions.
 	2. 	Effect of Reception by Clerk.
 	3. 	Search Warrant Affidavit.
 	4. 	Appeal on Ruling in Forma Pauperis Motion.
 	5. 	Time.
 		6. 	— Vacation of Court.
 	7. 	Notice.
1. Depositions.
There is no provision of the civil rules which prohibits the use at trial of a deposition not filed before trial. In re Edge, 282 S.W.2d 830, 1955 Ky. LEXIS 265 (Ky. 1955).
2. Effect of Reception by Clerk.
Everything handed to the clerk does not necessarily become a proper matter for consideration by the court; where orders of the county court were given to the clerk without being part of any pleading, motion or other document required or allowed and without an order entered to evince their admission or purpose, such orders were not properly before the court and could not be the basis for any action by the court. Riley v. Commonwealth, Dep't of Highways, 375 S.W.2d 245, 1963 Ky. LEXIS 185 (Ky. 1963).
Where a notice of appeal is received by the clerk within the jurisdictional time limit, that is all that is required to constitute the “filing” of a pleading such as a notice of appeal; that the clerk neglects to comply with subsection (3) is of no consequence. Commonwealth v. Opell, 3 S.W.3d 747, 1999 Ky. App. LEXIS 13 (Ky. Ct. App. 1999).
3. Search Warrant Affidavit.
Where the judge did not note the filing date on the search warrant affidavit and filed the document with the court clerk after a 32 day delay, he failed to comply with the requirements of this rule, which applied because RCr 13.10 does not prescribe the manner of filing the affidavit; however, the evidence seized in the search was improperly suppressed since there was a properly executed search warrant and the accompanying affidavit established probable cause for the search; thus, the search was valid under Const., § 10, and the 4th Amendment of the United States Constitution even though the warrant was not filed with the court clerk until after the search was completed. Commonwealth v. Wilson, 610 S.W.2d 896, 1980 Ky. App. LEXIS 402 (Ky. Ct. App. 1980).
4. Appeal on Ruling in Forma Pauperis Motion.
Subsection (4) of this rule provides for an appeal from a trial court's order denying the right to commence an action in forma pauperis; the tender of notice of appeal of the underlying action suffices to preserve the right to appeal such action until after review of the denial of the right to appeal in forma pauperis. It is no longer necessary to seek a writ of mandamus from an appellate court to obtain review of a trial court's order denying a motion to commence or proceed in the trial court in forma pauperis; further, it is no longer necessary to seek mandamus where the trial court denies the right to appeal in forma pauperis and the litigant seeks appellate review. Bush v. O'Daniel, 700 S.W.2d 402, 1985 Ky. LEXIS 287 (Ky. 1985).
5. Time.
The filing of a paper with the clerk without instructing the clerk further was effective upon delivery to the clerk. Campbell v. Mason, 269 Ky. 128, 106 S.W.2d 100, 1937 Ky. LEXIS 555 (Ky. 1937) (decided under prior law).
6. — Vacation of Court.
The provision allowing filing of pleadings in the clerk's office during vacation of the court applied to petitions for removal of causes to federal court. Kelley's Adm'r v. Abram, 20 F. Supp. 229, 1937 U.S. Dist. LEXIS 1585 (E.D. Ky. 1937) (decided under prior law).
7. Notice.
Where defendant filed an answer and demurrers without notice to the plaintiff and the plaintiff moved to strike them, the court properly granted the motion. Majestic Life Ass'n v. Sowder, 273 Ky. 293, 116 S.W.2d 645, 1938 Ky. LEXIS 634 (Ky. 1938) (decided under prior law).
Failure to notify the adverse party of the filing of a pleading was sufficient ground for striking the pleading. Howard v. Montgomery, 293 Ky. 291, 168 S.W.2d 991, 1943 Ky. LEXIS 604 (Ky. 1943) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Forma Pauperis, § 32.00.
Rule 5.06.  Filing — Discovery material.
Text
(1)  Except as provided in paragraphs (2) and (3) of this rule, the following documents shall not be filed with the Court unless the Court orders otherwise:
 	(a)  Interrogatories propounded under Rule 33,
 	(b)  Requests for Production or Inspection made under Rule 34,
 	(c)  Requests for Admission under Rule 36, and
 	(d)  Subpoenas issued pursuant to Rule 45.
The party responsible for service of the document shall retain the original and become the custodian. The custodian shall provide access to all parties of record during the pendency of the action. Subpoenas shall be returned to the party requesting issuance.
(2)  If a document not filed pursuant to Rule 5.06(1) is to be used at trial or is necessary to a pre-trial motion, the portion of the document to be used shall be filed with the Clerk of the Court at the outset of the trial or at the filing of the motion insofar as its use can be reasonably anticipated.
(3)  When a document not filed pursuant to Rule 5.06(1) is needed for appeal purposes, post-trial motions, or any other purpose, the court before which the case is pending shall, upon motion of any party, order the necessary document be filed with the Clerk and it shall become part of the record. The parties may, at any time by stipulation, file documents not filed pursuant to Rule 5.06(1).
History
(Adopted June 29, 1984 and amended July 19, 1984, effective January 1, 1985; amended July 12, 1989, effective August 28, 1989; amended October 1, 1991, effective November 15, 1991.)
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Scope of and Limitations Upon (Rule 26), § 80.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Written Interrogatories (CR 33), § 83.00.
Rule 6.  Time.
Rule 6.01.  Computation.
Text
In computing any period of time prescribed or allowed by these rules, by order of court, or by any applicable statute, the day of the act, event or default after which the designated period of time begins to run is not to be included. The last day of the period so computed is to be included, unless it is a Saturday, a Sunday or a legal holiday, in which event the period runs until the end of the next day which is not a Saturday, a Sunday or a legal holiday. When the period of time prescribed or allowed is less than seven (7) days, intermediate Saturdays, Sundays and legal holidays shall be excluded in the computation.
Annotations

Kentucky Law Journal.
Clay, Significant 1969 Amendments to the Kentucky Rules of Civil Procedure, 58 Ky. L.J. 7 (1969).
Cited:  Skinner v. Morrow, 318 S.W.2d 419, 1958 Ky. LEXIS 136 (Ky. 1958); Perkins v. Commonwealth, 442 S.W.2d 310, 1969 Ky. LEXIS 264 (Ky. 1969); Empire Metal Corp. v. Wohlwender, 445 S.W.2d 685, 1969 Ky. LEXIS 170 (Ky. 1969); Young v. Scotia Coal Co., 464 S.W.2d 796, 1971 Ky. LEXIS 496 (Ky. 1971); Nanny v. Smith, 260 S.W.3d 815, 2008 Ky. LEXIS 183 (Ky. 2008).
NOTES TO DECISIONS

 	1. 	Holiday.
 	2. 	Sunday.
 	3. 	Conflicting Statutory Method.
 	4. 	Election Contests.
 	5. 	Habeas Corpus Actions.
 	6. 	Worker's Compensation Board.
1. Holiday.
Where the twentieth day after the service of summons, not including the day on which the summons was served, was a legal holiday and the defendant's answer was filed on the following day, the answer was timely filed. Gish v. Brown, 338 S.W.2d 383, 1960 Ky. LEXIS 378 (Ky. 1960).
Trial court properly found that a lessee's post-judgment motions were timely served on the Monday after Good Friday because Good Friday was statutorily designated as a “holiday,” and, therefore, was a “legal holiday” for the purpose of time computation in the Rules of Civil Procedure. Nami Res. Co., Llc v. Asher Land & Mineral, Ltd., — S.W.3d —, 2015 Ky. App. LEXIS 117 (Ky. Ct. App. 2015).
2. Sunday.
Appeal from decision of board of tax appeals was timely when filed on Monday, the thirty-first day after final order of the board. Schenley Distillers, Inc. v. Commonwealth, 467 S.W.2d 598, 1971 Ky. LEXIS 391 (Ky. 1971).
Where the twentieth day after the entry of the order by the board overruling the petition for reconsideration was on a Sunday, it was permissible to file the petition for review with the court on the following Monday. Queen City Dinette Co. v. Grant, 477 S.W.2d 808, 1972 Ky. LEXIS 372 (Ky. 1972).
3. Conflicting Statutory Method.
The method of computing time prescribed by this rule was not applicable to a cause of action for personal injuries that was barred by the provisions of KRS 413.140 using the method of computation prescribed by KRS 446.030 before the action was filed. Randall v. L. L. Morris Transport Co., 380 S.W.2d 221, 1964 Ky. LEXIS 286 (Ky. 1964).
The computation of the period in which a claim for personal injuries may be filed is governed by KRS 446.030 rather than this rule. Commonwealth, Dep't of Highways v. Baker, 385 S.W.2d 192, 1964 Ky. LEXIS 146 (Ky. 1964).
4. Election Contests.
In an election contest, once the action was properly filed, the Rules of Civil Procedure governed the time for filing an answer. Shackleford v. Barnette, 445 S.W.2d 449, 1969 Ky. LEXIS 166 (Ky. 1969).
5. Habeas Corpus Actions.
The Criminal Code of Practice must be looked to exclusively for the right of appeal and, irrespective of whether a habeas corpus proceeding arises from a civil or a penal action, the provisions must be followed and the time for perfecting the appeal must be computed according to that code instead of this rule. Bragg v. Kanuf, 275 S.W.2d 905, 1955 Ky. LEXIS 388 (Ky. 1955).
6. Worker's Compensation Board.
The computation of the statutory period for appeal from the worker's compensation board is governed by this rule. Commonwealth Dep't of Highways v. Crutchfield, 365 S.W.2d 102, 1963 Ky. LEXIS 215 (Ky. 1963).
Because the thirtieth day fell on Sunday, the petition for review of the decision of the Workers'  Compensation Board was due on Monday, pursuant to CR 6.01, and since the petition was transmitted by Federal Express on the Monday, the petition was timely filed when it was received by the court on Tuesday. AK Steel Corp. v. Pollitt, 259 S.W.3d 505, 2008 Ky. App. LEXIS 227 (Ky. Ct. App. 2008).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for New Trial and Judgment Notwithstanding the Verdict, § 57.00.
Rule 6.02.  Enlargement.
Text
When by statute or by these Rules or by a notice given thereunder or by order of court an act is required or allowed to be done at or within a specified time, the court for cause shown may, at any time in its discretion, (a) with or without motion or notice order the period enlarged if request therefor is made before the expiration of the period originally prescribed or as extended by a previous order or (b) upon motion made after the expiration of the specified period permit the act to be done where the failure to act was the result of excusable neglect; but it may not extend the time for taking any action under Rules 50.02, 52.02, 59.02, 59.04, 59.05, 60.02, 72.02, 73.02 and 74 except to the extent and under the conditions stated in them.
History
(Amended November 21, 1977, effective January 1, 1978; amended July 5, 1985, effective January 1, 1986.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
Leathers and Mooney, Civil Procedure, 74 Ky. L.J. 355 (1985-86).
Cited:  Proctor & Gamble Distributing Co. v. Vasseur, 275 S.W.2d 941, 1955 Ky. LEXIS 403 (Ky. 1955); Whitesburg Muincipal Housing Com. v. Caudill, 369 S.W.2d 124, 1963 Ky. LEXIS 66 (Ky. 1963); Highway Transport Co. v. Daniel Bakers Co., 398 S.W.2d 501, 1965 Ky. LEXIS 47 (Ky. 1965); Fraley v. Rusty Coal Co., 399 S.W.2d 479, 1966 Ky. LEXIS 466 (Ky. 1966); Johnson v. Maloney's of Olive Hill, Inc., 569 S.W.2d 704, 1978 Ky. App. LEXIS 568 (Ky. Ct. App. 1978); Boggs v. Blue Diamond Coal Co., 497 F. Supp. 1105, 1980 U.S. Dist. LEXIS 13299 (E.D. Ky. 1980); Preece v. Adams, 616 S.W.2d 787, 1980 Ky. App. LEXIS 433 (Ky. Ct. App. 1980); Hagg v. Kentucky Utilities Co., 660 S.W.2d 680, 1983 Ky. App. LEXIS 363 (Ky. Ct. App. 1983); Mingey v. Cline Leasing Service, Inc., 707 S.W.2d 794, 1986 Ky. App. LEXIS 1110 (Ky. Ct. App. 1986); Henry Clay Mining Co. v. V & V Mining Co., 742 S.W.2d 566, 1987 Ky. LEXIS 250 (Ky. 1987); Devondale v. Stallings, 795 S.W.2d 954, 1990 Ky. LEXIS 92 (Ky. 1990); Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997); Williams v. Williams, — S.W.3d —, 2002 Ky. App. LEXIS 2222 (Ky. Ct. App. 2002); Gaskill v. Robbins, 2006 Ky. App. LEXIS 364 (Ky. Ct. App. 2006).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Abuse of Discretion.
 	3. 	Excusable Neglect.
 	4. 	New Trial.
 	5. 	Appeal.
 		6. 	— Notice of.
 		7. 	— Failure to File.
 	8. 	Revival of Actions.
 	9. 	Criminal Actions.
 	10. 	Worker's Compensation Board.
 	11. 	Lack of Request.
 	12. 	Exceptions.
1. Application.
Mandatory language of the word “shall” in CR 75,01 did not remove it from enlargement procedures prescribed herein. Montfort v. Archer, 477 S.W.2d 143, 1970 Ky. LEXIS 89 (Ky. 1970); Beaver v. Beaver, 551 S.W.2d 23, 1977 Ky. App. LEXIS 692 (Ky. Ct. App. 1977).
2. Abuse of Discretion.
Where a motion for extension of time for the taking of depositions asserted that the parties to be deposed were great distances from the site for taking the depositions, that they had conflicting commitments, and that they were given only four days' notice of the order to appear for the depositions and these assertions were not denied, the court abused its discretion in denying the motion to enlarge the time. Armstrong v. Biggs, 275 S.W.2d 60, 1955 Ky. LEXIS 346 (Ky. 1955).
Where plaintiff filed requests for admissions and the defendant did not file answers until the day of trial almost two years later, the court did not abuse its discretion by not allowing the answers. Sims Motor Transp. Lines, Inc. v. Foster, 293 S.W.2d 226, 1956 Ky. LEXIS 59 (Ky. 1956).
In a divorce action of the husband, where the wife had previously filed a complaint for divorce, had obtained an injunction against the husband proceeding in his action, and did not file her answer to the husband's action until the injunction was dissolved, the trial court did not abuse its discretion by enlarging the time to permit the wife's answer. Conlan v. Conlan, 293 S.W.2d 710, 1956 Ky. LEXIS 83 (Ky. 1956).
Where defendant failed to answer a request for admissions in the time allowed under CR 36.01, the court erred in overruling plaintiff's motion for a directed verdict on the basis of the request for admissions, notwithstanding defendant's assertion that the trial court granted his oral motion for an enlargement of time of which the record showed no indication. Lyons v. Sponcil, 343 S.W.2d 836, 1961 Ky. LEXIS 446 (Ky. 1961).
Where a court without motion ordered an enlargement of time for the defendant to plead but the order was not filed until the time had expired and the plaintiff moved for a default judgment, the trial court abused its discretion in denying the motion for default judgment. Hawes v. Cumberland Contracting Co., 422 S.W.2d 713, 1967 Ky. LEXIS 42 (Ky. 1967).
3. Excusable Neglect.
Where the record is silent, there is an assumption that an extension of time granted by the court was made upon a showing of excusable neglect. Moffitt v. Asher, 302 S.W.2d 102, 1957 Ky. LEXIS 169 (Ky. 1957).
In the absence of waiver by the adverse party, a litigant whose time to plead has expired cannot be allowed to do so except upon a motion and showing of excusable neglect. Puryear v. Greenville, 432 S.W.2d 437, 1968 Ky. LEXIS 341 (Ky. 1968).
Where the employer missed the filing deadline for filing a petition of review of the workers' compensation decision in the appellate court and, thereafter, filed a motion for enlargement of time, the employer was not entitled to an enlargement of time under CR 6.02, as CR 73.02(1)(d) only permitted such an enlargement for excusable neglect, and the employer's attorney's explanation that the attorney was confused about the filing date did not constitute excusable neglect. AK Steel Corp. v. Carico, 122 S.W.3d 585, 2003 Ky. LEXIS 250 (Ky. 2003).
Excusable neglect under CR 6.02 equates with cause shown under KRS 278.420(2). Hardin & Meade County v. PSC of Ky., — S.W.3d —, 2007 Ky. App. LEXIS 495 (Ky. Ct. App. 2007), rehearing denied, Hardin & Meade County v. PSC, — S.W.3d —, 2008 Ky. App. LEXIS 126 (Ky. Ct. App. Apr. 15, 2008), rev'd, Louisville Gas & Elec. Co. v. Hardin & Meade County Prop. Owners Ex Rel. Co-location, 319 S.W.3d 397,  2010 Ky. LEXIS 209 (Ky. 2010).
Ousted trustees'  motion for enlargement of time to file an appellate brief was denied where their counsel's incorrect transcription of a filing deadline was not excusable neglect. St. Joseph Catholic Orphan Soc'y v. Edwards, — S.W.3d —, 2014 Ky. LEXIS 614 (Ky. 2014).
4. New Trial.
In the instance where the motion for new trial is not timely served or filed, the trial court may not exercise any discretion and is obligated to deny the motion for lack of power to grant new trial relief. Ford Motor Credit Co. v. Swarens, 447 S.W.2d 53, 1969 Ky. LEXIS 64 (Ky. 1969).
If a motion for a new trial is not timely served or filed, the trial court has no discretion to consider a tardy motion or to grant subsequent new trial relief. Ligon Specialized Hauler, Inc. v. Smith, 691 S.W.2d 902, 1985 Ky. App. LEXIS 605 (Ky. Ct. App. 1985).
5. Appeal.
6. — Notice of.
Where appellant filed his notice of appeal after the time allowed therefor had expired, the court could not enlarge the time for filing. Electric Plant Board v. Stephens, 273 S.W.2d 817, 1954 Ky. LEXIS 1204 (Ky. 1954).
The limitation in this rule that a court may grant an enlargement under CR 72.02 and 73.02 only upon the condition stated in those rules refers to the filing of a notice of appeal, not to a court's authority to extend the time to perfect and appeal by filing a statement of appeal. University of Kentucky Albert B. Chandler Medical Center v. Partin, 745 S.W.2d 148, 1988 Ky. App. LEXIS 25 (Ky. Ct. App. 1988).
7. — Failure to File.
Failure to file appeal from order of panel placing retarded man in foster home within the time required by KRS 210.270 was fatal since such requirement is mandatory and appeal cannot be perfected until it has been met; moreover since civil rules do not come into effect from decision of administrative agencies until the appeal is perfected the excusable neglect concept of this rule was not available. Cabinet for Human Resources v. Holbrook, 672 S.W.2d 672, 1984 Ky. App. LEXIS 521 (Ky. Ct. App. 1984).
8. Revival of Actions.
The period of time allowed by KRS 395.277 (repealed) for reviving an action is not subject to enlargement under this rule. Daniel v. Fourth & Market, Inc., 445 S.W.2d 699, 1968 Ky. LEXIS 138 (Ky. 1968).
KRS 395.278 relating to the revivor of an action is a statute of limitation, rather than a statute relating to pleading, practice, or procedure, and the time limit provided for within KRS 395.278 is mandatory and not discretionary, thereby preventing a party or the court from extending such time. Mitchell v. Money, 602 S.W.2d 687, 1980 Ky. App. LEXIS 346 (Ky. Ct. App. 1980).
9. Criminal Actions.
Circuit court had discretion to enlarge the time for filing answer to motion under RCr 11.42 to more than 20 days. Weigand v. Ropke, 419 S.W.2d 151, 1967 Ky. LEXIS 141 (Ky. 1967).
10. Worker's Compensation Board.
The Worker's Compensation Board's ruling allowing the depositions of two of the five employer's doctors to be filed more than ten days after submission of the case and in allowing the employer to take and file the deposition of another of the five doctors after submission of the case was discretionary, and the action did not constitute an abuse or an unwarranted exercise of discretion. Varney v. Johns Creek Elkhorn Coal Corp., 436 S.W.2d 258, 1968 Ky. LEXIS 181 (Ky. 1968).
11. Lack of Request.
Where it was claimed that the designation of record on appeal was filed late because of necessity but no request for enlargement of time was made, the appeal was dismissed on the motion of the appellee. Motorists Mut. Ins. Co. v. Mercer, 462 S.W.2d 188, 1970 Ky. LEXIS 651 (Ky. 1970).
Since the appellant failed to make use of relief available under this section for late filing of designation of portion of evidence to be included in the record on appeal, the appeal was dismissed. Webb v. Webb, 547 S.W.2d 448, 1976 Ky. App. LEXIS 121 (Ky. Ct. App. 1976).
12. Exceptions.
The imperative nature of CR 59.05, requiring a motion to alter, amend or vacate a judgment be filed within 10 days from the entering of such judgment, is exemplified by its specific exclusion from the enlargement provision of this rule. Arnett v. Kennard, 580 S.W.2d 495, 1979 Ky. LEXIS 250 (Ky. 1979).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Answer, § 30.05.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Extend Time to Answer, Form 51.14.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, § 101.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Requests for Production of Documents and Things or for Inspection of Property, § 84.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Motions and Notices, § 52.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for New Trial and Judgment Notwithstanding the Verdict, § 57.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Revival of Actions (Substitution of Parties), § 50.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Written Interrogatories (Ky. CR 33), § 33.18.
Rule 6.03.  Unaffected by expiration of term.
Text
(1)  The period of time provided for the doing of any act or the taking of any proceeding is not affected or limited by the continued existence or expiration of a term of court. The continued existence or expiration of a term of court in no way affects the power of a court to do any act or take any proceeding in any civil action which has been pending before it.
(2)  The judge of each trial court may make or direct in vacation any order, rule, judgment or decree in any civil action, except the conducting of a trial when a jury is required under these rules.
History
(Amended effective July 1, 1976.)
Annotations

Cited:  Johnson v. Johnson, 273 S.W.2d 558, 1954 Ky. LEXIS 1177 (Ky. 1954).
NOTES TO DECISIONS

 	1. 	Notice Requirements.
 	2. 	Entry of Judgment.
 	3. 	Discharge of Attachments.
1. Notice Requirements.
This rule does not allow trial without notice to parties not in default. Wharton v. Cole, 374 S.W.2d 498, 1964 Ky. LEXIS 380 (Ky. 1964).
2. Entry of Judgment.
After submission of a case, the court is authorized to enter judgment out of term and on a day other than rule day. Wolfinbarger v. Wolfinbarger, 312 S.W.2d 359, 1958 Ky. LEXIS 221 (Ky. 1958).
3. Discharge of Attachments.
This rule superseded and took precedence over the procedural limitations embodied in KRS 425.500 (repealed) and 425.510 (repealed) and consequently a circuit court may properly, during vacation, discharge an attachment on the merits. Blankenship v. Staton, 348 S.W.2d 925, 1961 Ky. LEXIS 45 (Ky. 1961).
Rule 6.04.  For motions — Affidavits.
Text
(1)  A written motion, other than one which may be heard ex parte, and notice of the hearing thereof shall be served a reasonable time before the time specified for the hearing, unless a specific period is fixed by these rules or by order of the court. Such an order may for cause shown be made on ex parte application.
(2)  When a motion is supported by affidavit, the affidavit shall be served with the motion; and, except as otherwise provided in Rule 59.03, opposing affidavits may be served not later than one day before the hearing, unless the court permits them to be served at some other time.
Annotations

Kentucky Bench & Bar.
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Kentucky Law Journal.
Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Cited:  Commonwealth, Dep't of Highways v. Holloman, 390 S.W.2d 666, 1965 Ky. LEXIS 369 (Ky. 1965); Pace v. Wolfinbarger, 420 S.W.2d 561, 1967 Ky. LEXIS 112 (Ky. 1967); Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977).
NOTES TO DECISIONS

 	1. 	Reasonable Time.
 		2. 	— Waiver.
 	3. 	Failure to Schedule Hearing.
 	4. 	Default.
 	5. 	Relationship to Other Provisions.
1. Reasonable Time.
Three days' notice by mail from Louisville to Frankfort was not reasonable on defendant's motion to dismiss the complaint. Koehler v. Commonwealth, 432 S.W.2d 397, 1968 Ky. LEXIS 325 (Ky. 1968).
2. — Waiver.
Having been offered ample opportunity to set another date for the hearing, and having insisted that the hearing proceed as scheduled, the defendant waived any right to complain to the appellate court about lack of sufficient notice. Middlesboro v. Wilson, 705 S.W.2d 958, 1986 Ky. App. LEXIS 1068 (Ky. Ct. App. 1986).
3. Failure to Schedule Hearing.
Where a motion and grounds for a new trial were filed without scheduling a time for hearing upon the motion, the failure to schedule the hearing was not equivalent to failing to file the motion at all and denial of a motion to strike on such ground was a proper exercise of discretion. Commonwealth, Dep't of Highways v. Congleton, 436 S.W.2d 507, 1969 Ky. LEXIS 480 (Ky. 1969).
In the special fund's appeal from an order of the Workmen's (now Workers') Compensation Board that the fund pay disability benefits to an employee, where the employee failed to answer the fund's petition for review and made no effort to obtain a hearing or ruling on his motion to dismiss for failure to state a cause of action prior to the fund's motion for a default judgment, employee's motion was not properly made and did not toll the running of the time within which he was required to file an answer. Carnahan v. Yocom, 526 S.W.2d 301, 1975 Ky. LEXIS 96 (Ky. 1975).
4. Default.
The absence of a formal denial of contentions raised in a motion to vacate judgment filed under CR 60.02 did not, in view of this rule and CR 43.12, result in validating such contentions by default. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
5. Relationship to Other Provisions.
Prisoner's KRS 500.110 request for a final disposition was not defective for an alleged failure to comply with the procedural requirements of RCr 6.04(1) by not providing notice of the request to the Commonwealth's attorney, as KRS 500.110 only requires delivery to the “prosecuting officer,” and, at the time when the request was filed, the only charges pending against the prisoner were in the District Court and the only officer then prosecuting the prisoner was the county attorney. Rosen v. Watson, 103 S.W.3d 25, 2003 Ky. LEXIS 78 (Ky. 2003).
Research References.
Petrilli, Kentucky Family Law, Court Procedure, § 23.35.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Defensive Motions, § 30.07.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Intervention (Ky. CR 24), § 30.14.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Appointment of Receiver in Foreclosure Action, Form 157.02.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Judgment on the Pleadings (Ky. CR 12.03), § 30.11.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Summary Judgment, § 30.12.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Motions and Notices, § 52.00.
Rule 6.05.  Additional time after service by mail.
Text
Whenever a party has the right or is required to do some act or take some   proceedings within a prescribed period after the service of a notice or other paper upon  him and the notice or paper is served upon him by mail or electronic service, 3 days  shall be added to the prescribed period. This provision shall not apply to the service of   summons by mail under Rule 4.01(1)(a).
History
(Amended February 7, 1980, effective May 1, 1980; amended October 7, 2013, effective January 1, 2014.)
Annotations

Kentucky Bench & Bar.
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Kentucky Law Journal.
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
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NOTES TO DECISIONS

 	1. 	Applicability.
 	2. 	Appeal from Workers Compensation Order.
 	3. 	Motion to Amend or Vacate a Judgment.
1. Applicability.
CR 6.05 did not apply to the filing of exceptions to a hearing officer's order in an administrative proceeding. Commonwealth v. Copper Care, Inc., — S.W.3d —, 2008 Ky. App. LEXIS 136 (Ky. Ct. App. 2008).
Defendant's notice of appeal from the denial of his CR 59.05 motion was untimely where he failed to prove that the motion was timely filed, and the extension set forth in CR 6.05 did not apply. Commonwealth v. Steadman, 411 S.W.3d 717,  2013 Ky. LEXIS 468 (Ky. 2013).
2. Appeal from Workers Compensation Order.
The 20-day period for filing petition for appeal from order of Workmen's (now Workers') Compensation Board runs from the date of rendition of the order, not its service upon the parties and, thus, 20-day period need not be extended by additional three days where service of order was by mail. Lockard v. Workmen's Compensation Board, 554 S.W.2d 396, 1977 Ky. App. LEXIS 760 (Ky. Ct. App. 1977).
3. Motion to Amend or Vacate a Judgment.
This rule, which adds three days to the time in which a party may or must act when he has been served by mail, does not apply to the 10-day limit prescribed by CR 59.05 for motions to amend or vacate a judgment. Arnett v. Kennard, 580 S.W.2d 495, 1979 Ky. LEXIS 250 (Ky. 1979).
In a divorce proceeding, where a husband challenged the use of post-divorce earnings to calculate the present value of the husband's pension plan, regardless if the husband insufficiently preserved the issue for review by failing to file exceptions to the Domestic Relations Commissioner's report within the 10-day limitation, the issue was reviewable because the error was so serious that it had to be considered palpable. Hibdon v. Hibdon, 247 S.W.3d 915, 2007 Ky. App. LEXIS 484 (Ky. Ct. App. 2007), rehearing denied, — S.W.3d —, 2008 Ky. App. LEXIS 65 (Ky. Ct. App. Mar. 7, 2008).
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Rule 7.01.  Pleadings.
Text
There shall be a complaint and an answer; a reply to counterclaim denominated as such; an answer to a cross claim, if the answer contains a cross claim; a third-party complaint, if leave is given under Rule 14 to summon a person who was not an original party; and a third-party answer, if a third-party complaint is served. No other pleading shall be allowed, except that the court may order a reply to an answer or a third-party answer.
Annotations

Cited:  Pryor v. York's Ex'r, 305 S.W.2d 775, 1957 Ky. LEXIS 341 (Ky. 1957); Turner v. Commonwealth, 338 S.W.2d 213, 1960 Ky. LEXIS 375 (Ky. 1960); Western Farm Bureau Mut. Ins. Co. v. Danville Constr. Co., 463 S.W.2d 125, 1971 Ky. LEXIS 576 (Ky. 1971); Carnahan v. Yocom, 526 S.W.2d 301, 1975 Ky. LEXIS 96 (Ky. 1975); Littlefield v. Commonwealth, 554 S.W.2d 872, 1977 Ky. App. LEXIS 772 (Ky. Ct. App. 1977); Autry v. Western Ky. Univ., — S.W.3d —, 2005 Ky. App. LEXIS 58 (Ky. Ct. App. 2005); Peterson v. Dunbar, — S.W.3d —, 2016 Ky. App. LEXIS 203 (Ky. Ct. App. 2016).
NOTES TO DECISIONS

 	1. 	Replies.
 	2. 	Motions to Dismiss.
 	3. 	Liens for Wages.
 	4. 	Appeal.
 	5. 	Responsive Pleading Not Required.
 	6. 	Indispensable Party.
 	7. 	Petition for Modification.
 	8. 	Application.
1. Replies.
Where a reply might make summary judgment possible, the court should permit it even though the answer does not contain a counterclaim or cross complaint. Gates v. Gates' Ex'r, 281 S.W.2d 1, 1955 Ky. LEXIS 194 (Ky. 1955).
Ordinarily, a complaint and an answer complete the pleadings and no reply is necessary; the averments of the answer stand automatically controverted even if an affirmative defense was asserted. Daniel v. Turner, 320 S.W.2d 135, 1959 Ky. LEXIS 222 (Ky. 1959).
Where defendant pleaded defense of contributory negligence, the plaintiff could prove that defendant is not entitled to such defense without filing a reply, since a reply is not required and the averments of an answer where no reply is filed are deemed denied or avoided. Hodges v. Yarbro, 374 S.W.2d 845, 1964 Ky. LEXIS 391 (Ky. 1964).
In a divorce action where defendant answered alleging a prior divorce, it was error for the court to dismiss the action without hearing evidence, since the allegations of an answer are deemed denied or avoided without the filing of a reply. Cannon v. Cannon, 419 S.W.2d 552, 1967 Ky. LEXIS 162 (Ky. 1967).
No reply is necessary and the averments of an answer are deemed denied or avoided. Commonwealth, Dep't of Highways v. Robbins, 421 S.W.2d 820, 1967 Ky. LEXIS 74 (Ky. 1967).
The rules do not provide for the plaintiff to respond to the allegations of the defendant's answer, even if it contains an affirmative defense. Stovall v. Ford, 661 S.W.2d 467, 1983 Ky. LEXIS 307 (Ky. 1983).
2. Motions to Dismiss.
Motion to dismiss complaint was not a “responsive pleading” within rule permitting party to amend his pleading once as a matter of course at any time before a responsive pleading is served, and consequently an amended complaint which was offered before the court passed on the motion to dismiss should have been accepted. Kentucky Lake Vacation Land, Inc. v. State Property & Bldgs. Com., 333 S.W.2d 779, 1960 Ky. LEXIS 212 (Ky. 1960).
Motion to dismiss complaint filed before amended complaint was not a responsive pleading within the category of pleadings mentioned herein. Vincent v. Bowling Green, 349 S.W.2d 694, 1961 Ky. LEXIS 60 (Ky. 1961).
A motion to dismiss is not a pleading. Hawes v. Cumberland Contracting Co., 422 S.W.2d 713, 1967 Ky. LEXIS 42 (Ky. 1967).
3. Liens for Wages.
The rules relating to responsive pleadings do not apply to an action to enforce a lien for wages, because such an action is a special statutory proceeding and the rules conflict with its basic theory. Commonwealth ex rel. Division of Unemployment Ins. v. 20th Century Coal Co., 373 S.W.2d 159, 1963 Ky. LEXIS 155 (Ky. 1963).
4. Appeal.
Where the defendant in a will contest failed to file a response to a complaint filed in circuit court, the lack of response was not grounds for a directed verdict, since the action was an appeal from an inferior court and no pleadings are required in such actions. Dennison v. Roberts, 439 S.W.2d 577, 1968 Ky. LEXIS 145 (Ky. 1968).
5. Responsive Pleading Not Required.
Where “waiver and estoppel” was first raised as an issue as an affirmative defense asserted by insurance company in answer to third-party complaint, under this rule and CR 8.04, no responsive pleading was required as such an affirmative defense “shall be taken as denied.” Edmondson v. Pennsylvania Nat'l Mut. Casualty Ins. Co., 781 S.W.2d 753, 1989 Ky. LEXIS 115 (Ky. 1989).
6. Indispensable Party.
When one litigant believes there to be an indispensable party it should request the court to order joinder by the simple expedient of filing a motion. If the court concurs then service of process shall issue, but in any event, it should be accomplished by a pleading or motion and a brief is neither. Cabinet for Human Resources v. Kentucky State Personnel Bd., 846 S.W.2d 711, 1992 Ky. App. LEXIS 147 (Ky. Ct. App. 1992).
7. Petition for Modification.
A “petition for modification of judgment” by which a husband sought an order modifying a divorce decree giving his former wife custody of their children was actually a motion. Powell v. Powell, 423 S.W.2d 896, 1968 Ky. LEXIS 493 (Ky. 1968).
8. Application.
Default judgment should not have been entered against an unemployment benefits applicant because he was not required to file an answer; even though the statutory procedures for judicial review were inconsistent with the civil procedure rules, the statutory procedures prevailed. W. Ky. Coca-Cola Bottling Co. v. Runyon, 410 S.W.3d 113, 2013 Ky. LEXIS 297 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 543 (Ky. Oct. 24, 2013).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Answer Pleading Failure of Consideration, Form 191.13.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Answer Pleading in Excuse of Performance, Form 12.05.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Outline of Kentucky Civil Procedure, III. Pleadings.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Pleadings (Ky. CR 7.01), § 7.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Replies, § 49.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Synopsis to Chapter 30 Outline of Kentucky Civil Procedure, § 30.syn.
Petrilli, Kentucky Family Law, Court Procedure, § 23.16.
Rule 7.02.  Motions and other papers.
Text
(1)  An application to the court for an order shall be by motion which, unless made during a hearing or trial, shall be made in writing, shall state with particularity the grounds therefor, and shall set forth the relief or order sought. The requirement of writing is fulfilled if the motion is stated in a written notice of the hearing of the motion.
(2)  The rules applicable to captions, signing, and other matters of form of pleadings apply to all motions and other papers provided for by these rules.
(3)  Demurrers, pleas and exception for insufficiency of a pleading shall not be used.
(4)  Except for exhibits and printed briefs, all pleadings and papers filed in the courts shall be typewritten in black type no smaller than 12 point on unglazed white paper 8½ by 11 inches in dimension, leaving at least a double space between lines, a 1½ in margin on the left side, and shall be clearly readable. This requirement shall not apply to computer printouts or similar reproductions prescribed by the Administrative Office of the Courts for use in the district court or to orders, judgments and other papers routinely prepared by the circuit and district courts.
History
(Amended October 14, 1977, effective January 1, 1978; amended May 5, 1978, effective June 1, 1978; amended June 18, 1980, effective September 1, 1980; amended April 10, 1981, effective July 1, 1981; amended July 6, 1982, effective October 1, 1982; amended October 24, 1988, effective January 1, 1989; amended September 22, 1995, effective November 1, 1995.)
Annotations

Kentucky Bench & Bar.
Martin, Kentucky's New Court of Appeals, Vol. 41, No. 2, April 1977 Ky. Bench & Bar 8.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Martin, A Brief Report from the Court of Appeals, Vol. 42, No. 2, April 1978, Ky. Bench & Bar 14.
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Cited:  Johnson v. Coleman, 288 S.W.2d 348, 1956 Ky. LEXIS 256 (Ky. 1956); Littlefield v. Commonwealth, 554 S.W.2d 872, 1977 Ky. App. LEXIS 772 (Ky. Ct. App. 1977); Howard v. Miller, 685 S.W.2d 548, 1985 Ky. LEXIS 209 (Ky. 1985); Kordenbrock v. Scroggy, 919 F.2d 1091, 1990 U.S. App. LEXIS 20424 (6th Cir. 1990); O'Rourke v. Lexington Real Estate Co. L.L.C., 365 S.W.3d 584, 2011 Ky. App. LEXIS 190 (Ky. Ct. App. 2011).
NOTES TO DECISIONS

 	1. 	Motions to Dismiss.
 	2. 	Petition for Modification.
 	3. 	Writ Coram Nobis.
 	4. 	Oral Motions.
 	5. 	Writing Requirement.
 	6. 	Grounds.
 	7. 	Notice.
 	8. 	Local Rules.
 	9. 	Failure to Meet Requirements.
 		10. 	— Waiver.
 	11. 	Motion for New Trial.
 	12. 	Motion to Quash.
1. Motions to Dismiss.
The trial court erred in refusing the plaintiff's offer to file an amended complaint where no prior amendment had been made and defendants had filed only a motion to dismiss. Kentucky Lake Vacation Land, Inc. v. State Property & Bldgs. Com., 333 S.W.2d 779, 1960 Ky. LEXIS 212 (Ky. 1960).
A motion to dismiss is not a responsive pleading and does not affect plaintiff's right to amend as a matter of course. Hawes v. Cumberland Contracting Co., 422 S.W.2d 713, 1967 Ky. LEXIS 42 (Ky. 1967).
2. Petition for Modification.
A “petition for modification of judgment” by which a husband sought an order modifying a divorce decree giving his former wife custody of their children was actually a motion. Powell v. Powell, 423 S.W.2d 896, 1968 Ky. LEXIS 493 (Ky. 1968).
3. Writ Coram Nobis.
A petition for a writ coram nobis is the equivalent of a civil motion and no pleading or written response is required in order to oppose it. Underhill v. Thomas, 299 S.W.2d 633, 1957 Ky. LEXIS 419 (Ky. 1957).
4. Oral Motions.
Where appellant, in an appeal from the county court to the circuit court, orally moved at the commencement of the trial de novo for dismissal of its appeal, the motion was made in the proper manner. Commonwealth, Dep't of Highways v. Holloman, 390 S.W.2d 666, 1965 Ky. LEXIS 369 (Ky. 1965).
It was not erroneous for a trial court to award child support and maintenance retroactively to the date of the wife's oral motion, rather than to the date of her written motion filed two months later. Weldon v. Weldon, 957 S.W.2d 283, 1997 Ky. App. LEXIS 99 (Ky. Ct. App. 1997).
5. Writing Requirement.
Failure to comply with the requirement that a motion in writing be made in applying for an order prevented the trial court having jurisdiction to amend a judgment more than a year after its entry. Hartford Acci. & Indem. Co. v. Lewis, 296 S.W.2d 228, 1956 Ky. LEXIS 197 (Ky. 1956).
During a hearing, motions not incidental to the hearing must still be made in writing. Robinson v. Robinson, 363 S.W.2d 111, 1962 Ky. LEXIS 275 (Ky. 1962).
Where a notice of motion for summary judgment was duly served on the defendant by the plaintiff and no further motion, as such, was served or filed, it was not error for the court to consider the notice as the motion. Garrett v. Young, 423 S.W.2d 526, 1968 Ky. LEXIS 488 (Ky. 1968).
6. Grounds.
Where defendant moved to discharge the jury without specifying the selection of jury commissioners as a ground, he could not raise that ground on appeal. Tennessee Products & Chemical Corp. v. Miller, 282 S.W.2d 52, 1955 Ky. LEXIS 220 (Ky. 1955).
Alleged errors concerning the formation of the jury panel were waived by failure to apprise the trial court of the specific basis of objection. Cincinnati, N. & C. R. Co. v. Peluso, 293 S.W.2d 556, 1956 Ky. LEXIS 71 (Ky. 1956).
7. Notice.
Where defendant entered his appearance and agreed that depositions could be taken without notice to him and that judgment could be made and entered without notice to him, he was not entitled to the notice provided under this rule. Hisgen v. Hisgen, 400 S.W.2d 231, 1966 Ky. LEXIS 431 (Ky. 1966).
8. Local Rules.
A circuit court rule requiring that a motion state grounds with particularity and include a statement of authorities is in harmony with this rule. Newdigate v. Walker, 384 S.W.2d 312, 1964 Ky. LEXIS 89 (Ky. 1964).
A circuit court rule which provided that failure of motion to state with particularity ground for motion and to include authorities relied on and also provided that a failure to comply with this rule would be deemed dilatory filings and would not toll the time for responsive pleadings was inconsistent with CR 12.01. Newdigate v. Walker, 384 S.W.2d 312, 1964 Ky. LEXIS 89 (Ky. 1964).
9. Failure to Meet Requirements.
Where plaintiff dismissed three of seven defendants in personal injury suit when he determined in pretrial discovery that since they were plaintiff's employers, they could not be held liable under common law due to their compliance with the Worker's Compensation Act, the order issued by the court to dismiss the three defendants was invalid, where plaintiff had not complied with the requirements of subsection (1) of CR 41.01 since he failed to file a notice of dismissal prior to defendants filing their answers, nor had he complied with the requirements of subsection (2) of CR 41.01 since he failed to comply with the requirements of CR 5 and this rule. Beech v. Deere & Co., 614 S.W.2d 254, 1981 Ky. App. LEXIS 232 (Ky. Ct. App. 1981).
The trial court lacked jurisdiction to consider the father's timely postjudgment motion (filed as a CR 59.01 motion for a new trial, but containing language reminiscent of CR 59.05 to alter or amend) since the motion contained no supporting information, and did not satisfy the standard for particularity in CR 7.02; the father's subsequent memorandum in support of the motion did not serve to cure the defect since it was not filed within the 10-day time limit for either type of motion. Williams v. Williams, — S.W.3d —, 2002 Ky. App. LEXIS 2222 (Ky. Ct. App. 2002).
10. — Waiver.
Where the manner in which the question of the effect of Pennsylvania orders, which allegedly modified child support provisions, was raised before the circuit court may well have been procedurally irregular, but it was clear from the narrative statement that the matter was before the court by the express or implied consent of the parties, pursuant to CR 15.02, any failure to comply with the notice requirements of this rule was waived. Abbott v. Abbott, 662 S.W.2d 231 (Ky. Ct. App. 1983).
While the manner in which the question of the effect of the other state's orders allegedly operating to modify child support obligations originally rendered in Kentucky was raised before the circuit court may well have been procedurally irregular, it was clear from the narrative statement approved by the circuit court that the matter was before the court by the express or implied consent of the parties, so that any failure to comply with this rule was waived. Abbott v. Abbott, 673 S.W.2d 723, 1983 Ky. App. LEXIS 407 (Ky. Ct. App. 1983).
11. Motion for New Trial.
A motion for new trial on the ground of misconduct of the judge or jury could not be sustained without at least a positive statement of fact, rather than an indefinite statement of belief. Sessmer v. Commonwealth, 268 Ky. 127, 103 S.W.2d 647, 1936 Ky. LEXIS 773 (Ky. 1936) (decided under prior law).
12. Motion to Quash.
The validity of a return of execution which was allegedly forged could properly be raised by a motion to quash where the motion contained all the elements of a good petition and notice to interested parties had been given if the case had been removed from the docket. Park Hill Realty Co. v. Lykins, 290 Ky. 498, 161 S.W.2d 602, 1942 Ky. LEXIS 407 (Ky. 1942) (decided under prior law).
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Rule 7.03.  Privacy Protection for Filings Made with the Court.
Text
(1)  Unless the court orders otherwise, in a civil filing with the court, excluding  domestic violence matters, that contains certain personal data, including an individual's  social security number or taxpayer-identification number, or birth date, or a financial account  number, an attorney or party making the filing must redact the document so the  following information cannot be read: 
 	(a)  all but the last four digits of the social-security number or taxpayer-identification  number;
 	(b)  the month and day of the individual's birth; and
 	(c)  the digits of the financial-account number.
Redaction may be made by any method, including but not limited to replacing the identifiers with neutral placeholders or covering the identifiers with an indelible mark, that so obscures the identifiers that they cannot be read.
(2)  An attorney or party making a filing under part (1) above shall keep an unredacted, original copy of the filing. The attorney and party shall be custodians of the original or unredacted copy of the filing and shall present it upon order of the court.
(3)  The court may order that a filing be made under seal without redaction. If the court orders an unredacted copy of the filing under seal, a copy redacted in compliance with part (1) of this rule may also be filed.
(4)  For good cause, the court may by order in a case:
 	(a)  require redaction of additional information; or
 	(b)  limit or prohibit a nonparty's access to a document filed with the court.
(5)  The clerk is not required to review filings with the court for compliance with this rule. The responsibility to redact filings rests with counsel and the party making the filing.
(6)  A person waives the protection of this rule as to the person's own information by including it in a filing without redaction.
(7)  An attorney or party failing to comply with this rule will be subject to the sanction powers of the court, including having the relevant filing stricken from the record. A conforming copy of a filing previously stricken from the record for failure to comply with this rule may be refiled unless otherwise ordered by the court.
History
(Amended February 11, 2009, effective April 1, 2009; amended November 3, 2010, effective January 1, 2011; amended October 7, 2013, effective January 1, 2014.)
Annotations

Kentucky Bench & Bar.
Smith & English, New “Privacy Protection” Rules: Conform and Redact or You Could be Sanctioned,   Vol. 74, No. 3, May 2010, Ky. Bench & Bar 11.
NOTES TO DECISIONS
1. Sanctions Not Required for Violation.
When garnishment orders were prepared with a husband's social security number, the husband was not entitled to sanctions and attorney's fees pursuant to CR 7.03(7) because (1) the decision whether to sanction an attorney for violating CR 7.03(1) was left to a trial court's sound discretion, and (2) the trial court found the garnishment orders had been retained in the trial court and had not been viewed by anyone other than the parties and/or counsel, all of which already had the information. Shafizadeh v. Shafizadeh, — S.W.3d —, 2012 Ky. App. LEXIS 285 (Ky. Ct. App. 2012).
Rule 8.  General rules of pleading.
Rule 8.01.  Claims for relief.
Text
(1)  A pleading which sets forth a claim for relief, whether an original claim, counterclaim, cross claim, or third-party claim, shall contain (a) a short and plain statement of the claim showing that the pleader is entitled to relief and (b) a demand for judgment for the relief to which he deems himself entitled. Relief in the alternative or of several different types may be demanded.
(2)  In any action for unliquidated damages the prayer for damages in any pleading shall not recite any sum as alleged damages other than an allegation that damages are in excess of any minimum dollar amount necessary to establish the jurisdiction of the court; provided, however, that all parties shall have the right to advise the trier of fact as to what amounts are fair and reasonable as shown by the evidence. When a claim is made against a party for unliquidated damages, that party may obtain information as to the amount claimed by interrogatories. If this is done, the amount claimed shall not exceed the last amount stated in answer to interrogatories; provided, however, that the trial court has discretion to allow a supplement to the answer to interrogatories at any time where there has been no prejudice to the defendant.
History
(Amended October 18, 1977, effective January 1, 1978; amended June 29, 1984, effective January 1, 1985; amended June 30, 1986, effective January 1, 1987; amended November 13, 2006, effective January 1, 2007.)
Annotations
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Article: The Iqbal Effect: The Impact of New Pleading Standards in Employment and Housing Discrimination Litigation, 100 Ky. L.J. 235 (2011/2012).
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Cited:  Halterman v. Louisville Bridge & Iron Co., 280 S.W.2d 175, 1955 Ky. LEXIS 137 (Ky. 1955); Cavins v. Rustin, 340 S.W.2d 210, 1960 Ky. LEXIS 16 (Ky. 1960); Dalton v. Dalton, 367 S.W.2d 840, 1963 Ky. LEXIS 32 (Ky. 1963); W. R. Willett Lumber Co. v. Hall, 375 S.W.2d 266, 1964 Ky. LEXIS 402 (Ky. 1964); State Farm Mut. Auto. Ins. Co. v. Marcum, 420 S.W.2d 113, 1967 Ky. LEXIS 97 (Ky. 1967); Elliott v. Dowell, 420 S.W.2d 389, 1967 Ky. LEXIS 103 (Ky. 1967); Fewell v. Fewell, 459 S.W.2d 774, 1970 Ky. LEXIS 154 (Ky. 1970); Louisville v. Commonwealth Dep't of Highways, 468 S.W.2d 295, 1971 Ky. LEXIS 332 (Ky. 1971); Carr v. Cincinnati Bell, Inc., 651 S.W.2d 126, 1983 Ky. App. LEXIS 290 (Ky. Ct. App. 1983); V.S. v. Commonwealth, Cabinet for Human Resources, 706 S.W.2d 420, 1986 Ky. App. LEXIS 1069 (Ky. Ct. App. 1986); Howard v. Fountain, 749 S.W.2d 690, 1988 Ky. App. LEXIS 35 (Ky. Ct. App. 1988); Bednarek v. United Food & Commercial Workers International Union, Local Union 227, 780 S.W.2d 630, 1989 Ky. App. LEXIS 90 (Ky. Ct. App. 1989); Florman v. MEBCO Ltd. P'ship, 207 S.W.3d 593, 2006 Ky. App. LEXIS 393 (Ky. Ct. App. 2006); Hollon v. Consumer Plumbing Recovery Ctr., 417 F. Supp. 2d 849, 2006 U.S. Dist. LEXIS 7789 (E.D. Ky. 2006).
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1. Construction.
The language of this rule is mandatory and gives a trial court no discretion as to its application. Fratzke v. Murphy, 12 S.W.3d 269, 1999 Ky. LEXIS 155 (Ky. 1999).
2. Determining Sufficiency.
In testing the sufficiency of a complaint, the allegations therein must be accepted as true. First Nat'l Bank v. Gardner, 376 S.W.2d 311, 1964 Ky. LEXIS 447 (Ky. 1964).
3. Stating Claims.
This rule does not obviate the requirement that the elements of a cause of action or of a defense be stated in pleadings. Johnson v. Coleman, 288 S.W.2d 348, 1956 Ky. LEXIS 256 (Ky. 1956).
The civil rules did not abolish the requirement that a party state in plain and adequate terms the basis of his claim or defense. Caldwell v. Frazier, 304 S.W.2d 922, 1957 Ky. LEXIS 287 (Ky. 1957).
A complaint will not be dismissed for failure to state a claim unless it appears to a certainty that plaintiff would not be entitled to relief under any state of facts which could be proved in support of his claim. Pierson Trapp Co. v. Peak, 340 S.W.2d 456, 1960 Ky. LEXIS 42 (Ky. 1960); Ewell v. Central City, 340 S.W.2d 479, 1960 Ky. LEXIS 53 (Ky. 1960).
Under the new Rules of Civil Procedure, it is not necessary to state a cause of action with the technical precision theretofore required. Cincinnati, Newport & Covington Transp. Co. v. Fischer, 357 S.W.2d 870, 1962 Ky. LEXIS 155 (Ky. 1962).
Under the civil rules, a complaint need only give fair notice of a cause of action and the relief sought, but it must still disclose a cause of action. Security Trust Co. v. Dabney, 372 S.W.2d 401, 1963 Ky. LEXIS 132 (Ky. 1963).
The Rules of Civil Procedure do not change the requirement that a counterclaim state a cause of action. Carson Park Riding Club v. Friendly Home for Children, 421 S.W.2d 832, 1967 Ky. LEXIS 78 (Ky. 1967).
Only a concise statement of facts is required in the complaint. Pike v. George, 434 S.W.2d 626, 1968 Ky. LEXIS 235 (Ky. 1968).
Whereas the old common law demur searched the pleadings for a reason to dismiss, now a motion to dismiss is directed at the substance of the pleading. Smith v. Isaacs, 777 S.W.2d 912, 1989 Ky. LEXIS 87 (Ky. 1989).
4. — Sufficient Statements.
Where a complaint alleged that defendant finance company, through its agent, a bill collector employee, assaulted and injured plaintiff, the trial court erred in dismissing the complaint on the defendant's assertion that bill collecting does not call for the use of force. Bingham v. Commercial Credit Corp., 330 S.W.2d 427, 1959 Ky. LEXIS 199 (Ky. 1959).
Where a complaint alleged facts tending to show a violation by appellees of the terms of a zoning ordinance and asked that they be enjoined from making any use of their property other than permitted by that ordinance, it was sufficient. Middlesboro v. Billingsley, 371 S.W.2d 23, 1963 Ky. LEXIS 91 (Ky. 1963).
In an action for libel by a public official, it is necessary for him to prove actual malice, but the allegation of actual malice is not required for sufficiency of the complaint. Wells v. Morton, 388 S.W.2d 607, 1965 Ky. LEXIS 447 (Ky. 1965).
Where a complaint alleged that defendant public officers were negligent in the performance of ministerial duties and that such negligence caused plaintiff's injuries, the court erred in dismissing the complaint for failure to state a cause of action. Shearer v. Hall, 399 S.W.2d 701, 1965 Ky. LEXIS 31 (Ky. 1965).
A complaint which alleged that the plaintiff was taken into custody and unlawfully and wrongfully lodged in a county jail was sufficient to state a cause of action for false imprisonment. Callihan v. Kirk, 419 S.W.2d 539, 1967 Ky. LEXIS 155 (Ky. 1967).
Where a doctor sought an injunction against a hospital and its board of trustees for their refusal to allow him to practice at the hospital, and the doctor claimed their acts were wrongful, wilful, malicious, unreasonable, arbitrary and capricious and the hospital was the only one in the county, the facts pleaded were sufficient to state a cause of action. Burkhart v. Community Medical Center, 432 S.W.2d 433, 1968 Ky. LEXIS 340 (Ky. 1968).
Where the complaint seeking damages resulting from an automobile accident alleged a malicious sale of intoxicating beverages to minors whose ages and whose physical condition and the degree of intoxication, if any, were not stated and the conditions under which the sale was made were not revealed, the complaint, for procedural purposes, stated a sufficient claim upon which relief could be granted. Pike v. George, 434 S.W.2d 626, 1968 Ky. LEXIS 235 (Ky. 1968).
In a suit for personal injury, the defendant's motion for summary judgment on the pleadings should not have been granted where the pleadings and admissions, the entire record before the trial court, did not rule out all factors which could be negligence of the defendant nor contain a judicial admission against the plaintiff or show that she was contributorily negligent as a matter of law. Stewart v. Lawson, 437 S.W.2d 733, 1969 Ky. LEXIS 449 (Ky. 1969).
The failure of the complaint to allege which of the defendants was driving the automobile would not vitiate the plaintiff's cause of action. Rucker v. Rainwater, 449 S.W.2d 753, 1970 Ky. LEXIS 472 (Ky. 1970).
Where the plaintiff had a good cause of action the complaint could not be dismissed on the grounds that it could not be determined whether plaintiff was suing in his capacity as administrator suing for wrongful death, or as the person who was obligated to pay the decedent's hospital expenses. Rucker v. Rainwater, 449 S.W.2d 753, 1970 Ky. LEXIS 472 (Ky. 1970).
Complaint alleging that employer of decedent, murdered while on the job, was negligent in that it failed to provide a safe place to work, failed to provide proper equipment, failed to train decedent in the safe method of doing the work and failed to provide sufficient aid and help for decedent's safety and protection stated a cause of action. Johnson v. Thoni Oil Magic Benzol Gas Stations, Inc., 467 S.W.2d 772, 1971 Ky. LEXIS 403 (Ky. 1971).
The adoption of the Kentucky Rules of Civil Procedure which require only “notice” pleading did not abolish the rule that plaintiff must allege in the complaint facts necessary to overcome the affirmative defense of the statute of limitations. Skaggs v. Vaughn, 550 S.W.2d 574, 1977 Ky. App. LEXIS 686 (Ky. Ct. App. 1977).
A complaint by the Natural Resources Environmental Protection Cabinet, in a case against the president and sole shareholder of a mining corporation, that specified that the defendant's individual liability was as sole shareholder and president pursuant to KRS 350.990(9), provided adequate notice of the statutory basis for her liability without further parroting or paraphrasing the language within the statute. Natural Resources & Environmental Protection Cabinet v. Williams, 768 S.W.2d 47, 1989 Ky. LEXIS 23 (Ky. 1989).
Where plaintiff's amended complaint in compliance with subsection (1)(a) of this rule did not specify an amount of damages in action filed asserting various tort claims, since the nature and the relief demanded should have alerted defendant that plaintiff was seeking an amount in excess of the $50,000 required to attain federal court jurisdiction, defendant's failure to file for removal within the thirty days provided by federal statute rendered jurisdiction in federal court improper. McCraw v. Lyons, 863 F. Supp. 430, 1994 U.S. Dist. LEXIS 13347 (W.D. Ky. 1994).
While an estate's cause of action for wrongful death might have stemmed from the county road engineer's allegedly negligent performance of his responsibilities as engineer, that fact did not transform the estate's claim into one against him in his official capacity where the estate did not include the county in the complaint. As the engineer filed an answer to the complaint, it must be concluded that he was neither misled nor prejudiced; therefore, the estate's complaint sufficiently stated a claim against the engineer in his individual capacity. Bolin v. Davis, 283 S.W.3d 752, 2008 Ky. App. LEXIS 346 (Ky. Ct. App. 2008).
Complaint by appellants, a caretaker and an estate administrator, against appellee caretaker was sufficient to state a cause of action as it plainly alleged that appellee caretaker was asserting a claim for annuity proceeds which she acknowledged were to be used for the debts of the payee's estate. Rose v. Ackerson, 374 S.W.3d 339, 2012 Ky. App. LEXIS 120 (Ky. Ct. App. 2012).
5. — Insufficient Statements.
A complaint for refusal of city to grant a building permit was fatally defective in that it did not allege that plaintiff had complied with the ordinance governing issuance of building permits. Carroll v. Louisville, 354 S.W.2d 291, 1962 Ky. LEXIS 38 (Ky. 1962).
Where taxpayers suing on behalf of the county failed to allege either a demand on the county to sue or that such a demand would have been futile, the trial court properly dismissed the complaint. Commonwealth ex rel. Baker v. Whayne Supply Co., 371 S.W.2d 26, 1963 Ky. LEXIS 92 (Ky. 1963).
While it is true that the Rules of Civil Procedure with respect to stating a cause of action should be liberally construed and that much leniency should be shown in construing whether a complaint states a cause of action, where the plaintiff's complaint seeking to hold the defendant liable for the debt of a dissolved corporation failed to allege that the defendant was an officer of the former corporation or set out any other basis for “piercing the corporate veil,” the complaint was not sufficient to state a cause of action so as to impose personal liability on the defendant. Morgan v. O'Neil, 652 S.W.2d 83, 1983 Ky. LEXIS 252 (Ky. 1983).
Remedy for a violation of CR 33.01 is found in CR 37.01 and 37.02, not in CR 8.01(2). Thomas v. Grange Mut. Cas. Co., 2004 Ky. App. LEXIS 163 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 174 (Ky. 2005).
6. — Amended Complaint.
Where the cause of action was not changed, it was not error to permit amendments to be filed to the caption so as to join and designate a next of friend on behalf of the deceased nonresident minor. Fuson v. Van Bebber, 454 S.W.2d 111, 1970 Ky. LEXIS 271 (Ky. 1970), overruled, Barrett v. Stephany, 510 S.W.2d 524, 1974 Ky. LEXIS 552 (Ky. 1974), overruled in part, Barrett v. Stephany, 510 S.W.2d 524, 1974 Ky. LEXIS 552 (Ky. 1974).
Where the allegations of the original complaint alleging an easement stated a cause of action and the indefinite allegations of the amended complaint admitted an interruption of use, the amendment did not constitute a modification or withdrawal of the original allegations and the complaint and amendment were not subject to dismissal. Folks v. Bell, 462 S.W.2d 895, 1971 Ky. LEXIS 553 (Ky. 1971).
7. Relief Requested.
If the statement of claim shows the plaintiff is entitled to any relief the court may properly grant, the complaint is not necessarily insufficient because it fails to specifically request the type of relief desired. Fergerson v. Utilities Elkhorn Coal Co., 313 S.W.2d 395, 1958 Ky. LEXIS 255 (Ky. 1958).
In determining what standard of proof should be applied to defendant in establishing removal based on diversity jurisdiction, although plaintiff did not list the exact amount of relief requested, as required by CR 8.01, plaintiff did limited his damages to $75,000 or less; therefore, because CR 54.03(2) was a counterpart to Fed. R. Civ. P. 54(c), the appropriate burden of proof for defendant in this case was “more likely than not.” Ratliff v. Merck SC Co., 359 F. Supp. 2d 571, 2005 U.S. Dist. LEXIS 3666 (E.D. Ky. 2005).
8. Formulating Issues.
Pleadings were statements by the parties to an action of their causes of controversy forming in ordinary and concise language a material issue or issues so that, when the pleadings were made up and the issues were formed, each party would know what he was called upon to establish or deny; thus a defendant desiring to set up new matter as a defense must have pleaded such new matter. Sabel v. Sabel, 276 Ky. 644, 124 S.W.2d 792, 1938 Ky. LEXIS 560 (1938) (decided under prior law).
One of the principal purposes of pleading is to develop the precise point in dispute by formulating the true issues to be tried. Perry v. Livingston, 296 S.W.2d 217, 1956 Ky. LEXIS 189 (Ky. 1956).
9. Notice.
Where a complaint on an express contract exposed facts possibly giving rise to an implied contract which would have authorized recovery upon quantum meruit, the trial court properly dismissed the complaint upon proof that enforcement of the express contract was barred by the statute of frauds, because the pleading did not give the defendant notice that an implied contract was being asserted. Pryor v. York's Ex'r, 305 S.W.2d 775, 1957 Ky. LEXIS 341 (Ky. 1957).
It is immaterial whether the complaint states “conclusions” or “facts” as long as fair notice is given. Pierson Trapp Co. v. Peak, 340 S.W.2d 456, 1960 Ky. LEXIS 42 (Ky. 1960).
Where a complaint was adequate to give defendant fair notice and to identify the claim for purposes of res judicata, it was sufficient. Cincinnati, Newport & Covington Transp. Co. v. Fischer, 357 S.W.2d 870, 1962 Ky. LEXIS 155 (Ky. 1962).
Attorney's fees should not have been awarded to a landlord because they were prohibited under KRS 383.570, and willful noncompliance under KRS 383.660(3) was not shown by unkept promises of future rental payment and by leaving the property in less than perfect condition. The claim also failed because the tenant was not given notice of the acts or omissions alleged against him that would have authorized the application of KRS 383.660(3). O'Rourke v. Lexington Real Estate Co. L.L.C., 365 S.W.3d 584, 2011 Ky. App. LEXIS 190 (Ky. Ct. App. 2011), review denied, Lexington Real Estate Co. v. O'Rourke, — S.W.3d —, 2012 Ky. LEXIS 430 (Ky. May 16, 2012).
10. Particular Allegations.
Although a complaint employed language tending to specify particular acts of alleged negligence, it could still be taken as alleging generally negligent conduct resulting in damage. Edge v. Hook, 303 S.W.2d 310, 1957 Ky. LEXIS 258 (Ky. 1957).
Where a complaint alleged negligence of a bus company by alleging that its driver “did carelessly and negligently, without waiting for the plaintiff to be seated, cause said bus to start and lurch with such force and violence, that the plaintiff was caused to, and did, lose her balance, throwing her against the uprights and seats in said bus,” the plaintiff was not thereby limited to the theory that defendant's negligence consisted of starting the bus before she was seated. Cincinnati, Newport & Covington Transp. Co. v. Fischer, 357 S.W.2d 870, 1962 Ky. LEXIS 155 (Ky. 1962).
Where a complaint is couched in common-law terms of “assault and battery,” the plaintiff is not thereby required to revert to the common-law Rules of Civil Procedure. Sigler v. Ralph, 417 S.W.2d 239, 1967 Ky. LEXIS 253 (Ky. 1967).
CR 54.02 did not apply to the circuit court's order denying the insurers summary judgment where the insurers'  pursuit of a declaration of rights was not brought as a claim as defined by CR 8.01, as a result, the insureds were deprived of the opportunity to respond under CR 8.02, and thus, the circuit court's order had not resolved even one claim in its entirety. Bituminous Cas. Corp. v. Estate of Bramble, — S.W.3d —, 2014 Ky. App. LEXIS 28 (Ky. Ct. App. 2014).
11. Abandonment of Pleading.
The allegation of agency on the part of plaintiff's driver in defendant's counterclaim and the admission of such agency in plaintiff's reply to the counterclaim were not affected by defendant's abandonment of the counterclaim at trial. Perry v. Livingston, 296 S.W.2d 217, 1956 Ky. LEXIS 189 (Ky. 1956).
12. Champerty.
It is not necessary to plead the champerty statute to rely on it. Wells v. Wells, 346 S.W.2d 33, 1961 Ky. LEXIS 288 (Ky. 1961).
13. Election Contests.
This rule does not affect the statutory requirement that the names of alleged illegal voters be specified in the petition in an election contest. Hodges v. Hodges, 314 S.W.2d 208, 1958 Ky. LEXIS 292 (Ky. 1958), cert. denied, 358 U.S. 894, 79 S. Ct. 156, 3 L. Ed. 2d 121, 1958 U.S. LEXIS 163 (1958).
14. Relief Consistent with Pleadings.
The court's order granting priority to the second bank was not inconsistent with the pleadings, where the second bank's answer did not enumerate any affirmative defense or counterclaim as such, but it did deny that its liens were inferior to the first bank. First Nat'l Bank v. Citizens Deposit Bank & Trust, 735 S.W.2d 328, 1987 Ky. App. LEXIS 536 (Ky. Ct. App. 1987).
Under the liberal pleading standards of CR 8.01, landowners'  assertion of the existence of an oil and gas lease and their demand in their original complaint that it be followed correctly or terminated was sufficient notice that the viability of the lease was in question; thus, a trial court properly terminated the lease without additional process to a corporation in default after an interlocutory default judgment had been entered in the landowners'  favor in their suit for nonpayment of oil and gas royalties. Holly Creek Prod. Corp. v. Banks, — S.W.3d —, 2009 Ky. App. LEXIS 180 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 573 (Ky. Mar. 10, 2010).
15. Damages.
If a party moves a trial court anytime during trial for leave to file belated answers or supplemental answers to interrogatories that concern a claim for unliquidated damages, the trial court retains the discretion to permit or deny that request. Prater v. Castle, 139 S.W.3d 921, 2003 Ky. App. LEXIS 222 (Ky. Ct. App. 2003).
Where a small airplane crashed into a client's home and the attorney failed to inform the client of the dismissal of the client's negligence suit against the pilot on statute-of-limitations grounds, the client was properly awarded punitive damages against the attorney in a legal malpractice action, but the client was limited under CR 8.01(2) to punitive damages in the amount of $1 million based on the client's last itemization of such damages in the client's trial memorandum. Keeney v. Osborne, — S.W.3d —, 2010 Ky. App. LEXIS 57 (Ky. Ct. App. 2010), rev'd, 399 S.W.3d 1, 2012 Ky. LEXIS 203 (Ky. 2012).
16. — Interrogatories.
A party obtaining a default judgment is not entitled to damages compensating him for expert witness fees, long distance telephone expenses, and lost earnings, where these items were not included in the last damage amount stated within his answers to interrogatories, and where his answers were not amended to include these amounts. National Fire Ins. Co. v. Spain, 774 S.W.2d 449, 1989 Ky. App. LEXIS 5 (Ky. Ct. App. 1989).
A plaintiff's damages claim for permanent impairment to earn money was correctly dismissed after the plaintiff failed to specify a dollar amount for those damages in response to two sets of interrogatories. Burns v. Level, 957 S.W.2d 218, 1997 Ky. LEXIS 109 (Ky. 1997).
Where defendant propounded an interrogatory which requested plaintiff to identify each item of damage she claimed, and plaintiff answered with none of the claims for damages stated in her complaint but her medical expenses incurred to date, plaintiff effectively stated that her claim for her unliquidated damages was nothing; therefore, under this rule, plaintiff's claim for unliquidated damages at trial could not exceed $0.00. Fratzke v. Murphy, 12 S.W.3d 269, 1999 Ky. LEXIS 155 (Ky. 1999).
A plaintiff who fails to specify an amount of unliquidated damages in response to an interrogatory may not recover any sum of money. Sherwin Williams Co. v. Thompson, 2001 Ky. App. LEXIS 43 (Ky. Ct. App. 2001), rehearing denied, substituted opinion, 2001 Ky. App. LEXIS 68 (Ky. Ct. App. 2001).
Patron's claims for unliquidated damages were effectively zero, because she utterly failed to disclose the amount of her claims for unliquidated damages as required, therefore, a lower court award of damages was improper and reversed. LaFleur v. Shoney's Inc., 83 S.W.3d 474, 2002 Ky. LEXIS 94 (Ky. 2002), modified, 2002 Ky. LEXIS 170 (Ky. 2002).
Where a jury instruction did not authorize a verdict in excess of the “amount claimed” in a response to an interrogatory and the amount awarded was less than the amount claimed, an award of future pain and suffering was proper under CR 8.01(2). Thompson v. Sherwin Williams Co., 113 S.W.3d 140, 2003 Ky. LEXIS 177 (Ky. 2003).
Because the plaintiffs did not give a specific amount of punitive damages they were seeking in response to the defendant's interrogatories, they were barred from recovering any punitive damages. Hurst v. Curtsinger, 2004 Ky. App. LEXIS 17 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 241 (Ky. Ct. App. 2004), review denied and ordered not published, 2005 Ky. LEXIS 180 (Ky. 2005).
Plaintiff's failure to sign her answers to interrogatories did not constitute a violation so as to have precluded her from seeking damages at trial. Plaintiff's answers accomplished the purpose of giving defendant notice of the amount of damages at stake so as to allow it to make appropriate decisions concerning possible settlement and/or trial preparation and strategy. Thomas v. Grange Mut. Cas. Co., 2004 Ky. App. LEXIS 163 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 174 (Ky. 2005).
Court granted plaintiffs'  motion to remand their personal injury action against defendants back to state court because defendants did not meet their burden of establishing that the amount in dispute at the time of removal exceeded the sum of $75,000, exclusive of interest and costs. There was no indication in the record that defendants served any interrogatories on plaintiffs in an effort to ascertain the actual amount in dispute. Bowling v. Ryan, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 15667 (E.D. Ky. 2005).
Trial court was not required to bar estate from presenting evidence of unliquidated damages in a case where the estate sued after the death of decedent that allegedly resulted from the hospital not stabilizing decedent's serious medical conditions. Although the estate failed to specify the amount of its claim for unliquidated damages in its interrogatories, as required by CR 8.01(2), prior to  the first trial, that trial ended in a mistrial and the trial court could have found that the estate timely made that disclosure regarding the second trial. Thomas v. St. Joseph Healthcare, Inc., — S.W.3d —, 2008 Ky. App. LEXIS 371 (Ky. Ct. App. 2008).
Appellant's failure to respond to interrogatories asking about his unliquidated damages violated the strict standard of CR 8.01(2), but the error in not answering the interrogatories was harmless because appellee's counsel waived strict compliance with the rule when he scheduled a deposition of appellant on damages and failed to ask the questions relating to the amount of damages; therefore, although appellant failed to respond to the interrogatories, the trial court did not err in entering a money judgment in favor of appellant for injuries suffered in a traffic accident. Tennill v. Talai, 277 S.W.3d 248, 2009 Ky. LEXIS 25 (Ky. 2009).
Because supplementation of answers on the day of trial would have prejudiced the opposing party, a personal injury suit was properly dismissed for failure to supplement, under CR 8.01(2), answers to  interrogatories on unliquidated damages. Failing to request or compel an answer to the interrogatories did not waive strict compliance. Greer v. Hook, 378 S.W.3d 316, 2012 Ky. App. LEXIS 166 (Ky. Ct. App. 2012).
16. Interrogatories.
Clients were not barred from recovering additional taxes and issues beyond what they set out in their interrogatory responses because the clients'  claims against a public accounting form for taxes which the clients paid were for a fixed and ascertainable amount, requiring no calculation by the court. While their claim for interest was not entirely fixed, the amount could have been calculated in reference to underlying tax obligation. Grant Thornton, LLP v. Yung, — S.W.3d —, 2016 Ky. App. LEXIS 164 (Ky. Ct. App. 2016).
17. Removal.
Where the plaintiff's complaint did not disclose the status of the case for removal purposes, because this rule required the plaintiff to allege in her state court complaint only that damages would exceed the requisite state court jurisdictional amount of $4,000, the defendant was not excused from meeting its burden of informing the court of the jurisdictional grounds that justified removal. Cole v. Great Atlantic & Pacific Tea Co., 728 F. Supp. 1305, 1990 U.S. Dist. LEXIS 388 (E.D. Ky. 1990).
18. Individual Capacity.
While disclosure of defendant's official position, as county attorney, in the caption and in paragraph 2 of a complaint for malicious prosecution created a measure of uncertainty as to whether defendant was being sued in his official capacity, where the complaint otherwise stated a straightforward claim against defendant based upon his individual actions, and where there was no allegation that county or its fiscal court was liable for damages, the pleading would be construed as a claim against defendant in his individual capacity; thus, affirming a reversal of the trial court's dismissal on grounds of sovereign immunity. McCollum v. Garrett, 880 S.W.2d 530, 1994 Ky. LEXIS 46 (Ky. 1994).
19. Supplementation.
Plaintiff's attempt to supplement her answers to interrogatories to include amounts claimed for unliquidated damages, which was made on the last day of trial and without leave of court, was ineffective. Fratzke v. Murphy, 12 S.W.3d 269, 1999 Ky. LEXIS 155 (Ky. 1999).
20. Details of Allegations.
Where a complaint stated a cause of action and sought relief for each item of injury, greater detail was not required in the absence of a motion to make more specific. White v. Crouch, 280 Ky. 637, 133 S.W.2d 753, 1939 Ky. LEXIS 163 (Ky. 1939) (decided under prior law).
21. Insufficient Allegations of Facts.
Failure of lessee to allege a right to future occupancy in her complaint for wrongful termination of a lease rendered the complaint insufficient. Crutcher v. Wilson, 277 Ky. 499, 126 S.W.2d 1133, 1939 Ky. LEXIS 713 (1939) (decided under prior law).
In an action by a lessee against his lessor for interference with the enjoyment of the leased property by third parties, failure to allege that the third parties' interference was for the lessor or based on an assertion of paramount title made the complaint insufficient to state a cause of action. Evans v. Williams, 291 Ky. 484, 165 S.W.2d 52, 1942 Ky. LEXIS 277 (Ky. 1942) (decided under prior law).
Where a petition alleged that defendant had obstructed a passway and prayed for damages, an order requiring removal of the obstruction, and an injunction preventing further obstruction, and included a general prayer, but did not identify the passway or allege a right in the plaintiff to use it, the trial court erred in overruling defendant's demurrer. Garner v. Hudson, 265 S.W.2d 452, 1953 Ky. LEXIS 1265 (Ky. 1953) (decided under prior law).
22. Conclusions of Law.
Conclusions of law in a pleading were improper and not considered in determining whether a complaint stated a cause of action. Evans v. Williams, 291 Ky. 484, 165 S.W.2d 52, 1942 Ky. LEXIS 277 (Ky. 1942) (decided under prior law).
Where a conclusion, insufficient alone, was alleged along with factual allegations which with the conclusion were tantamount to a sufficient allegation of facts constituting a cause of action, the petition was sufficient. Bank of Marshall County v. Boyd, 308 Ky. 742, 215 S.W.2d 850, 1948 Ky. LEXIS 1035 (1948) (decided under prior law).
In a breach of contract action, plaintiff's allegation that defendant was indebted to it in a specific amount was a conclusion of law insufficient to constitute an allegation of damage. Fannin v. Commercial Credit Corp., 249 S.W.2d 826, 1952 Ky. LEXIS 887 (Ky. 1952) (decided under prior law).
23. Prayer for Relief.
For relief to be granted under a general prayer, such relief had to be consistent with that specifically prayed as well as with the case set up in the petition. Jameson v. Jameson, 280 Ky. 554, 133 S.W.2d 923, 1939 Ky. LEXIS 172 (Ky. 1939) (decided under prior law).
Where defendant did not defend except by demurrers and plaintiff did not specifically pray for recovery of interest, the trial court erred in allowing interest. Union Light, Heat & Power Co. v. Bellevue, 284 Ky. 405, 144 S.W.2d 1046, 1940 Ky. LEXIS 508 (Ky. 1940) (decided under prior law).
Where a petition contained a prayer for “all other proper and appropriate relief” and the action was defended, the court had power to award any redress which the law and the facts recited in the petition and proved justified. Hunter v. Hunt, 296 Ky. 769, 178 S.W.2d 609, 1944 Ky. LEXIS 640 (Ky. 1944) (decided under prior law).
In a defended action where the petition contained a prayer for recovery of a truck and a general prayer for relief, an instruction authorizing recovery of the value of the truck, if it was not available, was proper. Bevins v. Ford, 302 Ky. 346, 194 S.W.2d 657, 1946 Ky. LEXIS 673 (1946) (decided under prior law).
Where the parties, following a prayer for specific relief, asked for “all proper relief,” it was the duty of the appellate court to view the judgment based on the evidence and consider the case as though issues sustaining the evidence had been joined by appropriate pleading. Deaton v. Morris, 308 Ky. 754, 215 S.W.2d 854, 1948 Ky. LEXIS 1038 (Ky. 1948) (decided under prior law).
In a contract action where the plaintiff pleaded the contract and its breach but failed to allege damages, the court erred in overruling the defendant's demurrer. Fannin v. Commercial Credit Corp., 249 S.W.2d 826, 1952 Ky. LEXIS 887 (Ky. 1952) (decided under prior law).
Where a former employee alleged sexual harassment, gender discrimination, and wrongful termination under the Kentucky Civil Rights Act, remand to state court was not warranted, because it was more likely than not that the amount in controversy was at least $75,000 since the calculation of backpay appropriately included accruals through the projected trial date, and the employee allegedly was entitled to punitive damages for gross negligence. Shupe v. Asplundh Tree Expert Co., — F.3d —, 2014 U.S. App. LEXIS 9668 (6th Cir. 2014).
Where a former employee alleged sexual harassment, gender discrimination, and wrongful termination under the Kentucky Civil Rights Act, remand to state court was not warranted, because it was more likely than not that the amount in controversy was at least $75,000 since the calculation of backpay appropriately included accruals through the projected trial date, and the employee allegedly was entitled to punitive damages for gross negligence. Shupe v. Asplundh Tree Expert Co., — F.3d —, 2014 U.S. App. LEXIS 9668 (6th Cir. 2014).
24. Parties.
Appellants could not raise an objection to parties for the first time on appeal. Dalton v. Mullins, 293 S.W.2d 470, 1956 Ky. LEXIS 69 (Ky. 1956) (decided under prior law).
25. Consent Judgment.
The rule that a decree in a matter outside of the issues raised by the pleadings was a nullity did not apply to a judgment entered by consent. Eddington's Adm'x v. Eddington, 295 Ky. 548, 175 S.W.2d 12, 1943 Ky. LEXIS 301 (1943) (decided under prior law).
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Rule 8.02.  Defenses — Form of denials.
Text
A party shall state in short and plain terms his defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies. If he is without knowledge or information sufficient to form a belief as to the truth of an averment, he shall so state and this has the effect of a denial. Denials shall fairly meet the substance of the averments denied. When a pleader intends in good faith to deny only a part or a qualification of an averment, he shall specify so much of it as is true and material and shall deny only the remainder. Unless the pleader intends in good faith to controvert all the averments of the preceding pleading, he may make his denials as specific denials of designated averments or paragraphs, or he may generally deny all the averments except such designated averments or paragraphs as he expressly admits; but, when he does so intend to controvert all its averments, he may do so by general denial subject to the obligations set forth in Rule 11.
Annotations

Cited:  Newman v. Kentucky-West Virginia Gas Co., 372 S.W.2d 410, 1963 Ky. LEXIS 134 (Ky. 1963); Carnahan v. Yocom, 526 S.W.2d 301, 1975 Ky. LEXIS 96 (Ky. 1975).
NOTES TO DECISIONS

 	1. 	General Denial.
 	2. 	Material Allegations.
 	3. 	Damages.
 	4. 	Public Records.
 	5. 	Blanket Denials.
 	6. 	Inconsistent Pleadings.
1. General Denial.
Where a petition for condemnation alleges facts giving the condemnor the right to take, a general denial that the condemnor had the right to take raises no issue requiring proof by the condemnor. Commonwealth v. Cardinal Hill Nursery, Inc., 343 S.W.2d 842, 1961 Ky. LEXIS 449 (Ky. 1961).
2. Material Allegations.
A denial of all the “material” allegations of a petition had the same effect as a denial of all of the “affirmative” allegations. Webb v. Welcome Wagon, Inc., 255 S.W.2d 459, 1953 Ky. LEXIS 645 (Ky. 1953) (decided under prior law).
3. Damages.
Where defendant's answer denied “each and every allegation contained in said petition relative to any negligence or liability of this defendant,” the allegations of damages in the petition were thereby denied. J.N. Youngblood Truck Lines v. Hatfield, 304 Ky. 600, 201 S.W.2d 567, 1947 Ky. LEXIS 671 (1947) (decided under prior law).
4. Public Records.
The appointment of an administratrix was a matter of public record and could not be denied on information and belief. Flimin v. Flimin's Adm'x, 250 Ky. 827, 64 S.W.2d 165, 1933 Ky. LEXIS 792 (1933) (decided under prior law).
5. Blanket Denials.
A blanket denial of several allegations of a complaint was sufficient. Conley v. Conley, 307 Ky. 429, 211 S.W.2d 401, 1948 Ky. LEXIS 757 (1948) (decided under prior law).
6. Inconsistent Pleadings.
A party is not allowed to repudiate his original petition by his reply. McCormack v. Clouse, 266 Ky. 450, 98 S.W.2d 892, 1936 Ky. LEXIS 642 (1936) (decided under prior law).
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Rule 8.03.  Affirmative defenses.
Text
In pleading to a preceding pleading, a party shall set forth affirmatively accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, waiver, and any other matter constituting an avoidance or affirmative defense. When a party has mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court on terms, if justice so requires, shall treat the pleadings as if there had been a proper designation.
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
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NOTES TO DECISIONS

 	1. 	Assumption of Risk.
 	2. 	Contributory Negligence.
 	3. 	Estoppel.
 	4. 	Illegality.
 	5. 	Laches.
 	6. 	Payment.
 	7. 	Statute of Frauds.
 	8. 	Statute of Limitations.
 	9. 	Mistake.
 	10. 	Public Policy Violations.
 	11. 	Failure to State a Claim.
 	12. 	Waiver.
 	13. 	Res Judicata.
 	14. 	Nonaffirmative Defenses.
 	15. 	Unavoidable Accident.
 	16. 	Adverse Possession.
 	17. 	Captions.
 	18. 	Motions to Dismiss.
 	19. 	Waiver of Requirements.
 	20. 	Appeals.
 	21. 	Failure of Consideration.
 	22. 	Foreign Judgments.
 	23. 	Burden of Proof.
 	24. 	Federal Law.
 	25. 	Workers' Compensation.
 	26. 	Replies.
 	27. 	Election Contests.
 	28. 	Arbitration.
 	29. 	Release
 	30. 	Accord and satisfaction.
1. Assumption of Risk.
In an action for water damage resulting from negligent construction of a sanitary sewer, the defense that plaintiffs assumed the risk by building on low ground was waived by failure to plead it. Seamen v. Castellini, 415 S.W.2d 612, 1967 Ky. LEXIS 326 (Ky. 1967).
Assumed risk is no longer a defense separate from contributory negligence and a plea of contributory negligence includes assumption of risk. Roberts v. Davis, 422 S.W.2d 890, 1967 Ky. LEXIS 47 (Ky. 1967).
Where, in an action for damages caused to a house by mining blasts, the defendant claimed that plaintiff's house was on the defendant's lease and was built with the full knowledge that he was mining and blasting thereon, such a theory would constitute a basis for an affirmative defense under this rule. Bradford v. Sagraves, 556 S.W.2d 166, 1977 Ky. App. LEXIS 811 (Ky. Ct. App. 1977).
2. Contributory Negligence.
Contributory negligence is an affirmative defense and the burden of proving it lies with the defendant. McFall v. Tooke, 308 F.2d 617, 1962 U.S. App. LEXIS 3978 (6th Cir. 1962); Baird v. Cincinnati, N. O. & T. P. R. Co., 315 F.2d 717, 1963 U.S. App. LEXIS 5676 (6th Cir. 1963); Mitchell v. United States, 396 F.2d 650, 1968 U.S. App. LEXIS 6370 (6th Cir. 1968).
Where the defense of contributory negligence is raised by answer, the availability of the defense is in issue without the necessity of a reply. Hodges v. Yarbro, 374 S.W.2d 845, 1964 Ky. LEXIS 391 (Ky. 1964).
In an action against department of highways to recover for wrongful death of motorist where the patch of ice upon the highway was the only causative factor established by the evidence, it was incumbent upon the department to show by substantial evidence, circumstantial or otherwise that the motorist failed to use such care for her own protection as an ordinarily prudent person would use under the same or similar circumstances to avail itself of the defense of contributory negligence. Jones v. Commonwealth, Dep't of Highways, 520 S.W.2d 749, 1974 Ky. LEXIS 8 (Ky. 1974).
Contributory negligence is an affirmative defense which must be pleaded by the defendant, and the burden of proof borne by him. Prater v. Arnett, 648 S.W.2d 82, 1983 Ky. App. LEXIS 278 (Ky. Ct. App. 1983).
Where an 18-year-old boy riding as the passenger of a deputy sheriff was killed when the deputy sheriff lost control of his police cruiser while chasing some speeders, the issue of the passenger's contributory negligence was a fact question for the jury and the trial court did not err in refusing to enter a directed verdict on the issue in favor of the defendant deputy sheriff. Prater v. Arnett, 648 S.W.2d 82, 1983 Ky. App. LEXIS 278 (Ky. Ct. App. 1983).
3. Estoppel.
Where the issue of estoppel was not raised by the pleadings and an instruction covering it was not sought, the plaintiff could not assert estoppel on appeal. Bean v. Bevins, 287 S.W.2d 627, 1955 Ky. LEXIS 121 (Ky. 1955).
Where estoppel was not raised by the pleadings but was presented and treated without objection, it was held applicable to the facts developed. Bailey v. Thompson, 300 S.W.2d 235, 1957 Ky. LEXIS 445 (Ky. 1957).
Where issue of estoppel was presented without objection in action to determine when original lease terminated, where under lease, lessees encountered a strong showing of gas during developmental drilling operations and drilling continued without any interruption or protest from lessors and oil was encountered in marketable quantities soon thereafter, and lessees had initially drilled a well within the 90 days execution of the initial lease and by terms of such lease had left the casing in the well and capped it for use by lessors as a domestic gas well, and where demand for execution of second lease did not occur until after oil production had begun, lessors were estopped from claiming that they did not consent to the developmental work by lessees nor would they be allowed to claim or have a forfeiture of the lease, for to do so would be contrary to the principles of equitable estoppel. Little v. Page, 810 S.W.2d 339, 1991 Ky. LEXIS 69 (Ky. 1991).
4. Illegality.
Illegality of a contract is an affirmative defense which should be raised by answer rather than by a motion to dismiss. Whitesburg v. Bates, 320 S.W.2d 316, 1959 Ky. LEXIS 233 (Ky. 1959).
In suit by real estate broker against landowner to recover the broker's commission, illegality of the contract must be affirmatively pleaded and cannot be considered on a general denial of a broker's allegations. Crowder v. Stinson, 401 S.W.2d 761, 1966 Ky. LEXIS 414 (Ky. 1966).
The defense that the guaranty was signed on a Sunday and therefore it was illegal and unenforceable, may not be relied on since defense was not affirmatively pleaded. Diaz v. Goodwin Bros. Leasing, Inc., 511 S.W.2d 680, 1974 Ky. LEXIS 510 (Ky. 1974).
5. Laches.
Adverse possession and laches are affirmative defenses which must be set forth in the pleading to be asserted. Vogler v. Salem Primitive Baptist Church, 415 S.W.2d 72, 1967 Ky. LEXIS 292 (Ky. 1967).
6. Payment.
Payment is an affirmative defense to be pleaded by the one resisting the claim. Desjardins v. Desjardins, 308 F.2d 111, 1962 U.S. App. LEXIS 4045, 22 Ohio Op. 2d 98 (6th Cir. 1962).
The affirmative defense of payment must be pleaded. Lawson v. Hirscheimer, 457 S.W.2d 476, 1970 Ky. LEXIS 202 (Ky. 1970).
In an action to recover proceeds of a life insurance policy, the insurer's answer sufficiently raised an affirmative defense of payment where it stated with reasonable clarity that payment had been made within the terms of the policy to the person then designated as the beneficiary thereof. Denton v. Travelers Ins. Co., 555 S.W.2d 825, 1977 Ky. App. LEXIS 804 (Ky. Ct. App. 1977), rev'd, Ping v. Denton, 562 S.W.2d 314, 1978 Ky. LEXIS 326 (Ky. 1978).
7. Statute of Frauds.
The defense of statute of frauds may be raised by a motion to dismiss where the fatal deficiency is apparent on the face of the complaint. Wilson v. Hoffman, 298 S.W.2d 317, 1957 Ky. LEXIS 375 (Ky. 1957).
A statute of frauds defense to a contract is an affirmative defense which should be raised by answer rather than by a motion to dismiss. Whitesburg v. Bates, 320 S.W.2d 316, 1959 Ky. LEXIS 233 (Ky. 1959).
8. Statute of Limitations.
Where a party to an ejectment action denies wrongful possession in his pleading, this is sufficient to raise adverse possession without specifically pleading the statute of limitations. Arnold v. Heffner, 330 S.W.2d 943, 1959 Ky. LEXIS 214 (Ky. 1959).
Ordinarily, a statute of limitations must be pleaded and a failure so to do waives that defense, but in the case of a tort claim against the commonwealth the right to assert the claim is purely statutory and the statute provides that such claim must be presented within one year of when it first accrued; thus failure to bring the action within one year deprives the court of jurisdiction so that failure to plead the limitation does not waive it. Commonwealth, Dep't of Highways v. Chinn, 350 S.W.2d 622, 1961 Ky. LEXIS 116 (Ky. 1961).
Under this rule, the limitation provided by KRS 413.120 is an affirmative defense to an action to recover property damages because of the maintenance of a nuisance and the burden is on the defendant to prove that the nuisance, if any, was permanent so that plaintiff's claim would be barred. Lynn Mining Co. v. Kelly, 394 S.W.2d 755, 1965 Ky. LEXIS 205 (Ky. 1965).
The matter of limitations must be pleaded affirmatively to become an issue in a case. Thompson v. Ward, 409 S.W.2d 807, 1966 Ky. LEXIS 72 (Ky. 1966).
A statute of limitations is a defense, but not a jurisdictional bar, to an untimely complaint. Under CR 8.03, the statute of limitations is listed among the affirmative defenses which may be waived if not asserted in a timely manner. Although the Criminal Rules contain no precise analogue to CR 8.03, there is no reason not to recognize in the criminal sphere, via RCr 13.04, a similar rule. Indeed, since criminal defendants are permitted to waive their most fundamental constitutional rights, it would make little sense to disallow the waiver of the merely statutory limitations right. Commonwealth v. Oliver, 253 S.W.3d 520, 2008 Ky. LEXIS 135 (Ky. 2008).
9. Mistake.
Failure to use the word “mistake” in a pleading does not deprive the pleader of the right to rely on mistake when the sense of the language in the pleading encompasses mistake. Murphy v. Torstrick, 309 S.W.2d 767, 1958 Ky. LEXIS 362 (Ky. 1958).
10. Public Policy Violations.
In an action for a commission for obtaining a government contract, it was doubtful that the defendant contractor could raise violation of public policy as a defense for the first time on appeal. Vogt Bros. Mfg. Co. v. Stansbury, 304 S.W.2d 787, 1957 Ky. LEXIS 282 (Ky. 1957).
11. Failure to State a Claim.
Where plaintiffs fail to state a claim for relief, the defendant's failure to plead any affirmative defense is of no significance. Sidebottom v. Mitchell, 421 S.W.2d 830, 1967 Ky. LEXIS 77 (Ky. 1967).
12. Waiver.
Where waiver was not pleaded, it could not be raised on appeal. Mollick v. Collins, 252 S.W.2d 665, 1952 Ky. LEXIS 1007 (Ky. 1952) (decided under prior law).
A plea of waiver is simply a plea in avoidance, and where the insurance carrier confessed the contract but pleaded avoidance the plaintiff was authorized to rely upon the issue of waiver without specifically pleading it. Western Farm Bureau Mut. Ins. Co. v. Danville Constr. Co., 463 S.W.2d 125, 1971 Ky. LEXIS 576 (Ky. 1971).
13. Res Judicata.
Only in the absence of any issue of fact may the defense of res judicata be asserted by a motion to dismiss. Sedley v. West Buechel, 461 S.W.2d 556, 1970 Ky. LEXIS 640 (Ky. 1970).
Because splitting of issues, a subsidiary of the doctrine of res judicata, must be affirmatively pled as a defense, a court of appeals erred in reversing a ruling against a liquor store in favor of the mother of a child killed by teenage drunk drivers on the basis that the plaintiff failed to bring the action against the liquor store at the same time as her action against the drunk driver; the liquor store did not plead the defense of splitting of action, but only raised it in a summary judgment motion. Watts by & Through Watts v. K, S & H, 957 S.W.2d 233, 1997 Ky. LEXIS 117 (Ky. 1997).
As a former husband failed to raise the affirmative defense of res judicata in response to his former wife's claim for reimbursement for his share of unpaid funeral expenses, such defense was waived pursuant to CR 8.03; accordingly, the family court's sua sponte determination on the issue of res judicata was error. Bailey v. Bailey, 231 S.W.3d 793, 2007 Ky. App. LEXIS 281 (Ky. Ct. App. 2007).
14. Nonaffirmative Defenses.
Where plaintiff sought recovery of voluntary workmen's compensation payments of her son after his death under KRS 342.111, defendant was not barred from raising the question of the absence of a board award by his failure to plead this defense, because it is not an affirmative defense but a condition the plaintiff had to prove in order to come under the statute allowing the dependent to collect the unpaid portion of an award to a decedent. Adkins v. International Harvester Co., 286 S.W.2d 528, 1956 Ky. LEXIS 420 (Ky. 1956).
The court's order granting priority to the second bank was not inconsistent with the pleadings, where the second bank's answer did not enumerate any affirmative defense or counterclaim as such, but it did deny that its liens were inferior to the first bank. First Nat'l Bank v. Citizens Deposit Bank & Trust, 735 S.W.2d 328, 1987 Ky. App. LEXIS 536 (Ky. Ct. App. 1987).
15. Unavoidable Accident.
In a negligence action arising from an automobile accident, a general denial of negligence was sufficient to introduce evidence that the accident was unavoidable due to an unknown defect in the automobile. Chaney v. Slone, 345 S.W.2d 484, 1961 Ky. LEXIS 270 (Ky. 1961).
16. Adverse Possession.
This rule does not require that adverse possession be pleaded in defense of an action in ejectment. Arnold v. Heffner, 330 S.W.2d 943, 1959 Ky. LEXIS 214 (Ky. 1959).
17. Captions.
Where the defendant's answer stated a counterclaim but did not so designate it and the plaintiff did not object to such failure, the plaintiff could not contend that a judgment for the defendant was not sustained by the answer when the issue was joined and evidence given with respect thereto. Preston v. Preston's Adm'x, 245 Ky. 552, 53 S.W.2d 957, 1932 Ky. LEXIS 633 (Ky. 1932) (decided under prior law).
Although the court may and should overlook simple mistakes of caption or designation, it is not the judge's function to sift through a garbled pleading and, on a motion to strike, the court's duty is to clear out the rubbish. Massengale v. Lester, 403 S.W.2d 697, 1966 Ky. LEXIS 342 (Ky. 1966), cert. denied, 385 U.S. 1019, 87 S. Ct. 747, 17 L. Ed. 2d 556, 1967 U.S. LEXIS 2731 (1967).
Where defendant designated his answer as “answer and counterclaim” when there was no counterclaim, no reply was required. Carson Park Riding Club v. Friendly Home for Children, 421 S.W.2d 832, 1967 Ky. LEXIS 78 (Ky. 1967).
18. Motions to Dismiss.
An affirmative defense to a claim may be taken advantage of by a motion to dismiss if the defense is shown on the face of the complaint, particularly the statute of limitations. Carr v. Texas Eastern Transmission Corp., 344 S.W.2d 619, 1961 Ky. LEXIS 243 (Ky. 1961).
A motion to dismiss for failure to revive, the response thereto, and a motion to revive adequately raised the issue of proper revival of an action. New Farmers Nat'l Bank v. Thomas, 411 S.W.2d 672, 1967 Ky. LEXIS 480 (Ky. 1967).
19. Waiver of Requirements.
Where evidence of an injured person's failure to exercise ordinary care not to aggravate his injuries and damages was introduced without objection and the issue was tried by consent of the parties, it was unnecessary to determine whether such failure was an affirmative defense which should have been specifically pleaded. Carney v. Scott, 325 S.W.2d 343, 1959 Ky. LEXIS 61 (Ky. 1959).
Where the condemnor failed to plead that defendant built the house being condemned with knowledge of the contemplated condemnation, failed to request instructions on such defense, and did not set it up in the motion for new trial, he could not raise the defense for the first time on appeal. Commonwealth, Dep't of Highways v. Kennard, 342 S.W.2d 531, 1961 Ky. LEXIS 389 (Ky. 1961).
The parties may waive the requirements of this rule. Rockwood v. Huey, 348 S.W.2d 915, 1961 Ky. LEXIS 39 (Ky. 1961).
Filing a general denial instead of affirmatively setting out defense of limitations was not a waiver of this defense as it was apparent from the face of the complaint that plaintiff's action was barred by the statute of limitations and the question of limitations was properly before the court. Caudill v. Arnett, 481 S.W.2d 668, 1972 Ky. LEXIS 264 (Ky. 1972), overruled in part, Louisville Trust Co. v. Johns-Manville Products Corp., 580 S.W.2d 497, 1979 Ky. LEXIS 251 (Ky. 1979).
20. Appeals.
Where bank failed to plead that it had acted in good faith and in accordance with reasonable commercial standards in the acceptance of drafts given to widow's attorney in settlement of widow's claim against insurer and cashed by the attorney over widow's forged indorsement, the bank could not plead that defense on appeal. First Nat'l Bank v. Progressive Casualty Ins. Co., 517 S.W.2d 226, 1974 Ky. LEXIS 19 (Ky. 1974).
21. Failure of Consideration.
Although CR 1 requires a liberal construction of the rules, an allegation of material breach of contract will not take the place of an allegation of failure of consideration for purposes of this rule. Sheffer v. Chromalloy Mining & Mineral Div. of Chromalloy American Corp., 578 S.W.2d 594, 1979 Ky. App. LEXIS 383 (Ky. Ct. App. 1979).
22. Foreign Judgments.
The burden was on husband to plead and prove the existence of foreign judgments allegedly affecting a domestic support order where he was seeking to use those judgments as a bar to the enforcement of a domestic order. Abbott v. Abbott, 662 S.W.2d 231 (Ky. Ct. App. 1983).
The burden was properly on the father to plead and prove the existence of foreign judgments allegedly affecting a domestic support order where he was seeking to use those judgments as a bar to the enforcement of a domestic order. Abbott v. Abbott, 673 S.W.2d 723, 1983 Ky. App. LEXIS 407 (Ky. Ct. App. 1983).
23. Burden of Proof.
Wife having introduced a valid support order, husband bore the burden of proving satisfaction and payment, which are affirmative defenses, and reversible error was committed in requiring the wife to prove specifically the amount which had not been paid. Raymer v. Raymer, 752 S.W.2d 313, 1988 Ky. App. LEXIS 73 (Ky. Ct. App. 1988).
24. Federal Law.
The defense that a claim is preempted by federal law, such as the Employee Retirement Income Security Act of 1974 (ERISA), is not specifically listed in this rule as being an affirmative defense, nor is it listed in “other matters.” Nevertheless, ERISA preemption is an affirmative defense because it has the effect of eliminating state law causes of action and in this case, this defense was not waived. Curry v. Cincinnati Equitable Ins. Co., 834 S.W.2d 701, 1992 Ky. App. LEXIS 177 (Ky. Ct. App. 1992).
25. Workers' Compensation.
Exclusivity of liability provision of Workers' Compensation Act, is an affirmative defense which must be pleaded and proven, the failure of which amounts to a waiver. Gordon v. NKC Hosps., 887 S.W.2d 360, 1994 Ky. LEXIS 132 (Ky. 1994).
26. Replies.
Where a reply contained a paragraph seeking affirmative relief, the trial court properly struck it. Christensen Bros. Co. v. Union Bank & Trust Co., 295 Ky. 428, 174 S.W.2d 704, 1943 Ky. LEXIS 258 (1943) (decided under prior law).
A judgment may not have been rendered upon a cause of action asserted by a reply, but the parties and the court may have treated a reply as an amended petition. Conley v. Coburn, 297 Ky. 292, 179 S.W.2d 668, 1944 Ky. LEXIS 703 (Ky. 1944) (decided under prior law).
27. Election Contests.
In an election contest, a ground for contest could not be set up in the reply. Hughes v. Ramey, 305 Ky. 128, 203 S.W.2d 63, 1947 Ky. LEXIS 797 (Ky. 1947) (decided under prior law).
28. Arbitration.
CR 8.03 contemplates that arbitration and award is an affirmative defense only in those instances where a dispute has previously been submitted to arbitration and a final award has been made. In such cases, the defense would operate as a bar to the maintenance of any subsequent action at law involving the same claim. Jackson v. Mackin, 277 S.W.3d 626, 2009 Ky. App. LEXIS 5 (Ky. Ct. App. 2009).
Arbitration and award was not an affirmative defense as to the contract dispute involving a home sale since there had been no submission to arbitration and no final award. Jackson v. Mackin, 277 S.W.3d 626, 2009 Ky. App. LEXIS 5 (Ky. Ct. App. 2009).
29. Release
Appellant did not claim release as an affirmative defense in her answer, as required by CR 8.03. Edwards v. State Farm Mut. Auto. Ins. Co., 389 S.W.3d 641, 2012 Ky. App. LEXIS 300 (Ky. Ct. App. 2012).
30. Accord and satisfaction.
No more is required than that the defenses enumerated - including accord and satisfaction - be pleaded generally. Although pleading special matters in defense of a claim requires greater specificity, accord and satisfaction is not among those special matters. Estate of Adams v. Trover, — S.W.3d —, 2018 Ky. App. LEXIS 97 (Ky. Ct. App. 2018).
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Rule 8.04.  Effect of failure to deny.
Text
Averments in a pleading to which no responsive pleading is required or permitted shall be taken as denied or avoided. Averments in a pleading to which a responsive pleading is required are admitted when not denied in the responsive pleading, except that the following allegations must be proved:
 	(a)  Those against a person under any disability.
 	(b)  Those necessary to sustain an action for divorce.
 	(c)  Those concerning value or amount of damage which are not for a sum certain or for a sum which may by computation be made certain.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Gillig, Kentucky Post-Conviction Remedies and the Judicial Development of Kentucky Rule of Criminal Procedure 11.42, 83 Ky. L.J. 265 (1994-95).
Cited: Turner v. Commonwealth, 338 S.W.2d 213, 1960 Ky. LEXIS 375 (Ky. 1960); Wright v. Bethlehem Minerals Co., 368 S.W.2d 179, 1963 Ky. LEXIS 38 (Ky. 1963); New Farmers Nat'l Bank v. Thomas, 411 S.W.2d 672, 1967 Ky. LEXIS 480 (Ky. 1967); Impellizeri v. Urban Renewal & Community Development Agency, 429 S.W.2d 41, 1968 Ky. LEXIS 735 (Ky. 1968); Shepherd v. Mann, 490 S.W.2d 760, 1973 Ky. LEXIS 646 (Ky. 1973); Howard v. Fountain, 749 S.W.2d 690, 1988 Ky. App. LEXIS 35 (Ky. Ct. App. 1988).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Automatic Denial of Answer.
 	3. 	Avoidance of Defense.
 	4. 	Failure to Deny.
 	5. 	Incompetents.
 	6. 	Damages.
 	7. 	Revival of Actions.
 	8. 	Responsive Pleading Not Required.
 	9. 	Requirement of Denial.
 	10. 	Waiver.
 	11. 	Form of Denial.
 	12. 	Infants.
 	13. 	Champerty.
 	14. 	Appeal.
1. Application.
The civil rules regarding responsive pleadings are not applicable to an action to enforce liens for wages, because the rules are inconsistent with the basic theory of the statutes governing such actions. Commonwealth ex rel. Division of Unemployment Ins. v. 20th Century Coal Co., 373 S.W.2d 159, 1963 Ky. LEXIS 155 (Ky. 1963).
2. Automatic Denial of Answer.
Where the pleadings are completed by a complaint and an answer, the averments of the answer stand automatically controverted if an affirmative defense is asserted. Daniel v. Turner, 320 S.W.2d 135, 1959 Ky. LEXIS 222 (Ky. 1959).
The allegation in an answer that plaintiffs were estopped by a deed from complaining of damage to their realty stood denied without the plaintiffs being required to file a reply. Commonwealth, Dep't of Highways v. Robbins, 421 S.W.2d 820, 1967 Ky. LEXIS 74 (Ky. 1967).
The rules do not provide for the plaintiff to respond to the allegations of the defendant's answer, even if it contains an affirmative defense. Stovall v. Ford, 661 S.W.2d 467, 1983 Ky. LEXIS 307 (Ky. 1983).
3. Avoidance of Defense.
Where an answer raises the defense of contributory negligence and a reply is not required, the availability of the defense as well as the truth of the allegations are in issue. Hodges v. Yarbro, 374 S.W.2d 845, 1964 Ky. LEXIS 391 (Ky. 1964).
4. Failure to Deny.
In a tort action where plaintiff failed to file a reply traversing defendant's allegation of contributory negligence, the trial court erred in overruling defendant's motion for a peremptory instruction at the close of plaintiff's evidence and again at the close of all proof. Short v. Robinson, 280 Ky. 707, 134 S.W.2d 594, 1939 Ky. LEXIS 195 (Ky. 1939) (decided under prior law).
Where defendant in an election contest alleged by answer that the contestant was guilty of violations of the corrupt practices act and the contestant did not file a timely reply, the trial court correctly treated the allegations of the answer as true and dismissed the petition. Payne v. Blanton, 312 Ky. 636, 229 S.W.2d 438, 1950 Ky. LEXIS 726 (Ky. 1950) (decided under prior law).
In an action for damages arising from a collision of trucks, the trial court improperly denied a directed verdict for defendant where the plaintiff failed to controvert the allegation of contributory negligence, although the case was tried as if it had been controverted. Maggard v. Johnson, 312 Ky. 770, 229 S.W.2d 764, 1950 Ky. LEXIS 764 (1950), criticized, Ashland Oil & Refining Co. v. Hudson, 275 S.W.2d 585, 1955 Ky. LEXIS 362 (Ky. 1955) (decided under prior law).
Where a petition for a declaratory judgment canceling restrictions in a deed stated the contentions of the defendants as well as the plaintiffs, the court could properly find for the defendants although no responsive pleading was filed to the petition. Osborne v. Hewitt, 335 S.W.2d 922, 1960 Ky. LEXIS 297 (Ky. 1960).
In a condemnation action where the petition alleged the contents of the official order of the department of highways, the contents alleged stood admitted in the absence of a denial by the defendant. Commonwealth v. Cardinal Hill Nursery, Inc., 343 S.W.2d 842, 1961 Ky. LEXIS 449 (Ky. 1961).
5. Incompetents.
In a condemnation action against an incompetent, the condemnor is required to prove the affirmative allegations of the petition. Commonwealth, Dep't of Highways v. Harkness, 383 S.W.2d 359, 1964 Ky. LEXIS 37 (Ky. 1964).
6. Damages.
On appeal of a condemnation award to the circuit court by the landowner, the condemnor's failure to file a responsive pleading to the statement of appeal did not deprive it of the right to introduce evidence as to damages in the circuit court. Maxwell v. Commonwealth, Dep't of Highways, 404 S.W.2d 9, 1966 Ky. LEXIS 278 (Ky. 1966).
7. Revival of Actions.
A motion to dismiss for failure to revive, the response thereto, and a motion to revive adequately raised the issue of proper revival of an action. New Farmers Nat'l Bank v. Thomas, 411 S.W.2d 672, 1967 Ky. LEXIS 480 (Ky. 1967).
8. Responsive Pleading Not Required.
Where “waiver and estoppel” was first raised as an issue as an affirmative defense asserted by insurance company in answer to third-party complaint, under CR 7.01 and this rule, no responsive pleading was required, as such an affirmative defense “shall be taken as denied.” Edmondson v. Pennsylvania Nat'l Mut. Casualty Ins. Co., 781 S.W.2d 753, 1989 Ky. LEXIS 115 (Ky. 1989).
9. Requirement of Denial.
In an action to cancel a deed wherein the petition alleged that defendant took his deed with knowledge of a prior deed to the plaintiff and defendant alleged by answer that he was a bona fide purchaser for value without notice, the plaintiff was not required to deny defendant's allegation by a reply. Cornett v. Maddin, 277 Ky. 480, 126 S.W.2d 871, 1939 Ky. LEXIS 680 (Ky. 1939) (decided under prior law).
10. Waiver.
Where the court ordered that the allegations of an answer be considered as controverted and referred the case to a commissioner and the defendant did not object and presented proof to the commissioner, the defendant could not later contend that the allegations of his answer had to be taken as true due to plaintiff's failure to file a reply. Harding v. Kentucky Title Trust Co., 269 Ky. 622, 108 S.W.2d 539, 1937 Ky. LEXIS 650 (Ky. 1937), cert. denied, 303 U.S. 635, 58 S. Ct. 522, 82 L. Ed. 1095, 1938 U.S. LEXIS 267 (1938) (decided under prior law).
A judgment will not be reversed for failure to file reply controverting affirmative matter in a pleading that has been filed when the issues are treated as joined, proof taken and the cause submitted for final judgment. Cornett v. Maddin, 277 Ky. 480, 126 S.W.2d 871, 1939 Ky. LEXIS 680 (Ky. 1939) (decided under prior law).
In actions ex contractu and in suits of equity, a party waives the failure to traverse an affirmative allegation where the case was tried as if the issue was joined in the pleading, but in tort actions the rule is otherwise. Short v. Robinson, 280 Ky. 707, 134 S.W.2d 594, 1939 Ky. LEXIS 195 (Ky. 1939) (decided under prior law).
Where a reply was placed in the record but not properly filed and the parties and court treated the averments of the answer as traversed, the defendant waived the failure to traverse the averments of the answer. Deaton v. Morris, 308 Ky. 754, 215 S.W.2d 854, 1948 Ky. LEXIS 1038 (Ky. 1948) (decided under prior law).
11. Form of Denial.
A denial of “each averment of the petition” constitutes no answer at all and the trial court properly treated the averments of the petition as admitted and entered judgment for the plaintiff where no other answer was made. Stokes v. Commonwealth, 286 Ky. 391, 150 S.W.2d 892, 1941 Ky. LEXIS 257 (Ky. 1941) (decided under prior law).
12. Infants.
The law traverses all material allegations against an infant. Battermore v. Hensley, 267 Ky. 669, 103 S.W.2d 68, 1937 Ky. LEXIS 363 (Ky. 1937) (decided under prior law).
In an action to sell real property of infant heirs in order to settle an estate, failure to prove the allegations of the petition was a fatal error. Jones v. Keen, 289 Ky. 779, 160 S.W.2d 164, 1942 Ky. LEXIS 642 (Ky. 1942) (decided under prior law).
13. Champerty.
The plea of champerty may be taken advantage of without pleading it specifically but, where it is pleaded, it will be taken as true unless traversed. Deaton v. Morris, 308 Ky. 754, 215 S.W.2d 854, 1948 Ky. LEXIS 1038 (Ky. 1948) (decided under prior law).
14. Appeal.
Where plaintiff, in an appeal of a will contest to the circuit court, filed no statement of grounds for the appeal, the plaintiff's motion for a judgment notwithstanding the verdict on the basis of defendant's failure to file an answer was properly overruled. Combs v. Wooton, 239 S.W.2d 981, 1951 Ky. LEXIS 927 (Ky. 1951) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Answers, § 30.05.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Answer Denying Alleged Facts, Form 39.05.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Answer Pleading Release as an Affirmative Defense (Another Form), Form 198.03.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Reply, § 30.06.
Petrilli, Kentucky Family Law, Court Procedure, §§ 23.21, 23.24; Minors, § 30.23; Forms Ch. 7, Paternity, Form 7.6.
Rule 8.05.  Pleading to be concise and direct — Consistency.
Text
(1)  Each averment of a pleading shall be simple, concise, and direct. No technical forms of pleadings or motions are required.
(2)  A party may set forth two or more statements of a claim or defense alternately or hypothetically, either in one count or defense or in separate counts or defenses. When two or more statements are made in the alternative and one of them if made independently would be sufficient, the pleading is not made insufficient by the insufficiency of one or more of the alternative statements. A party may also state as many separate claims or defenses as he has regardless of consistency and whether based on legal or on equitable grounds or on both. All statements shall be made subject to the obligations set forth in Rule 11.
Annotations

Kentucky Law Journal.
Dow, The Pretrial Conference, 41 Ky. L.J. 363 (1953).
Kentucky Law Survey, Leathers, Civil Procedure, 71 Ky. L.J. 395 (1982-83).
Cited:  Murphy v. Torstrick, 309 S.W.2d 767, 1958 Ky. LEXIS 362 (Ky. 1958); Wells v. Morton, 388 S.W.2d 607, 1965 Ky. LEXIS 447 (Ky. 1965); Massengale v. Lester, 403 S.W.2d 701, 1966 Ky. LEXIS 343 (Ky. 1966); Commonwealth v. Miller, 416 S.W.2d 358, 1967 Ky. LEXIS 272 (Ky. 1967); Folks v. Bell, 462 S.W.2d 895, 1971 Ky. LEXIS 553 (Ky. 1971); V.S. v. Commonwealth, Cabinet for Human Resources, 706 S.W.2d 420, 1986 Ky. App. LEXIS 1069 (Ky. Ct. App. 1986); Smith v. Isaacs, 777 S.W.2d 912, 1989 Ky. LEXIS 87 (Ky. 1989); Cordle v. Merck & Co., 405 F. Supp. 2d 800, 2005 U.S. Dist. LEXIS 38495 (E.D. Ky. 2005).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Inconsistent Allegations.
 	3. 	Negating Presumptions.
 	4. 	Election Contests.
 	5. 	Relief Consistent with Pleadings.
 	6. 	Inconsistent Positions in Separate Actions.
 	7. 	Election of Theories.
1. Application.
The new rules which allow inconsistent and alternative pleadings relate only to procedural rights. Ingram v. Ingram, 283 S.W.2d 210, 1955 Ky. LEXIS 296 (Ky. 1955).
While an estate's cause of action for wrongful death might have stemmed from the county road engineer's allegedly negligent performance of his responsibilities as engineer, that fact did not transform the estate's claim into one against him in his official capacity where the estate did not include the county in the complaint. As the engineer filed an answer to the complaint, it must be concluded that he was neither misled nor prejudiced; therefore, the estate's complaint sufficiently stated a claim against the engineer in his individual capacity. Bolin v. Davis, 283 S.W.3d 752, 2008 Ky. App. LEXIS 346 (Ky. Ct. App. 2008).
To the extent Sahni v. Hock, 369 S.W.3d 39, 47, 2010 Ky. App. LEXIS 79 (Ky. App. 2011) suggests that refinement and correction of the legal theory during the pleading stage is not allowed pursuant to KRS 271B.8-300, it is incorrect. Baptist Physicians Lexington, Inc. v. New Lexington Clinic, P.S.C., — S.W.3d —, 2013 Ky. LEXIS 642 (Ky. 2013).
2. Inconsistent Allegations.
Alternative pleas, so long as they are consistent with the case made by the complaint, are permissible. Bates v. Grain Dealers Nat'l Mut. Fire Ins. Co., 283 S.W.2d 3, 1955 Ky. LEXIS 281 (Ky. 1955).
In an action against a teacher and a school board for assault and battery on a student, the defendant's contention that the allegation that he acted within the scope of his employment negated the allegation that he committed an intentional tort since it could not be committed within the scope of his employment was inconsistent with the liberal rules of pleading and thus ineffective. Carr v. Wright, 423 S.W.2d 521, 1968 Ky. LEXIS 485 (Ky. 1968).
3. Negating Presumptions.
In an action against a police officer for false imprisonment, the plaintiff did not have to negate by pleading the assumption that a police officer was performing his duty. Callihan v. Kirk, 419 S.W.2d 539, 1967 Ky. LEXIS 155 (Ky. 1967).
4. Election Contests.
The rule that the names of ineligible or illegal voters must be alleged in the pleading of an election contest was not changed by the civil rules. Hodges v. Hodges, 314 S.W.2d 208, 1958 Ky. LEXIS 292 (Ky. 1958), cert. denied, 358 U.S. 894, 79 S. Ct. 156, 3 L. Ed. 2d 121, 1958 U.S. LEXIS 163 (1958).
5. Relief Consistent with Pleadings.
The court's order granting priority to the second bank was not inconsistent with the pleadings, where the second bank's answer did not enumerate any affirmative defense or counterclaim as such, but it did deny that its liens were inferior to the first bank. First Nat'l Bank v. Citizens Deposit Bank & Trust, 735 S.W.2d 328, 1987 Ky. App. LEXIS 536 (Ky. Ct. App. 1987).
6. Inconsistent Positions in Separate Actions.
A party to an action to determine title to realty could not in a subsequent action concerning title to the mineral rights on the land take a position inconsistent with the one he took in the first action. Rowe v. Shepherd, 283 S.W.2d 188, 1955 Ky. LEXIS 289 (Ky. 1955) (decided under prior law).
7. Election of Theories.
In an action against an administrator and an heir for the value of services rendered to their decedent, the plaintiffs were not required to elect between theories of express and implied contracts. Barrick v. James, 312 Ky. 463, 227 S.W.2d 909, 1949 Ky. LEXIS 1265 (1949) (decided under prior law).
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Rule 8.06.  Construction of pleadings.
Text
All pleadings shall be so construed as to do substantial justice.
Annotations
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NOTES TO DECISIONS

 	1. 	Finding Statement of Claim.
 	2. 	Specific Words.
 	3. 	Assault.
 	4. 	Modification of Child Custody.
 	5. 	Individual Capacity.
 	6. 	Motion Construed.
1. Finding Statement of Claim.
Where it was possible by liberal interpretation of a pleading alleging a fraudulent conveyance to defeat creditors to construe it so as to state a claim upon which some form of relief could possibly be granted against one defendant, it was error for the trial court to dismiss the complaint as to that defendant. W. R. Willett Lumber Co. v. Hall, 375 S.W.2d 266, 1964 Ky. LEXIS 402 (Ky. 1964).
Where plaintiff's claim alleged simple negligence and not recklessness or any heightened standard of negligence and where plaintiff sought no amendment of his complaint having pled exactly as he intended, there was no oversight in plaintiff's complaint which should have been liberally construed in the interest of substantial justice. Hoke v. Cullinan, 914 S.W.2d 335, 1995 Ky. LEXIS 140 (Ky. 1995).
Since all pleadings should be so construed as to do substantial justice, landowners could not orally amend their complaint to seek punitive damages and additional royalties without additional process after an interlocutory default judgment had been entered in their favor in their suit for nonpayment of oil and gas royalties; CR 5.01 protected the due process rights of the corporation in default. Holly Creek Prod. Corp. v. Banks, — S.W.3d —, 2009 Ky. App. LEXIS 180 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 573 (Ky. Mar. 10, 2010).
To the extent Sahni v. Hock, 369 S.W.3d 39, 47, 2010 Ky. App. LEXIS 79 (Ky. App. 2011) suggests that refinement and correction of the legal theory during the pleading stage is not allowed pursuant to KRS 271B.8-300, it is incorrect. Baptist Physicians Lexington, Inc. v. New Lexington Clinic, P.S.C., — S.W.3d —, 2013 Ky. LEXIS 642 (Ky. 2013).
2. Specific Words.
Failure to use the word “mistake” in a pleading does not deprive the pleader of the right to rely on mistake when the sense of the language in the pleading encompasses mistake. Murphy v. Torstrick, 309 S.W.2d 767, 1958 Ky. LEXIS 362 (Ky. 1958).
Where an estate's complaint did not state whether it was being brought as a paternity action pursuant to KRS ch. 406 or as a declaratory action under KRS ch. 418, but simply asked the Family Court to determine the paternity of a child allegedly fathered by the decedent, since the Family Court had jurisdiction over a declaratory judgment case but not a paternity action, it property treated the complaint as the former in order to “do substantial justice” under CR 8.06. Uninsured Employers' Fund v. Bradley, 244 S.W.3d 741, 2007 Ky. App. LEXIS 403 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 6 (Ky. Ct. App. 2008).
3. Assault.
A complaint alleging that the plaintiff broke open a surgical wound by swinging a pipe to defend himself from an assault by a bill collector stated a cause of action against the collector and his principal. Bingham v. Commercial Credit Corp., 330 S.W.2d 427, 1959 Ky. LEXIS 199 (Ky. 1959).
4. Modification of Child Custody.
The failure of the father to allege a change in conditions did not prevent the court from altering the custody of the children where the mother had notice that the matter of the children's custody would be brought before the court. Dalton v. Dalton, 367 S.W.2d 840, 1963 Ky. LEXIS 32 (Ky. 1963).
5. Individual Capacity.
While disclosure of defendant's official position, as county attorney, in the caption and in paragraph 2 of a complaint for malicious prosecution created a measure of uncertainty as to whether defendant was being sued in his official capacity, where the complaint otherwise stated a straightforward claim against defendant based upon his individual actions, and where there was no allegation that county or its fiscal court was liable for damages, the pleading would be construed as a claim against defendant in his individual capacity; thus, affirming a reversal of the trial court's dismissal on grounds of sovereign immunity. McCollum v. Garrett, 880 S.W.2d 530, 1994 Ky. LEXIS 46 (Ky. 1994).
While an estate's cause of action for wrongful death might have stemmed from the county road engineer's allegedly negligent performance of his responsibilities as engineer, that fact did not transform the estate's claim into one against him in his official capacity where the estate did not include the county in the complaint. As the engineer filed an answer to the complaint, it must be concluded that he was neither misled nor prejudiced; therefore, the estate's complaint sufficiently stated a claim against the engineer in his individual capacity. Bolin v. Davis, 283 S.W.3d 752, 2008 Ky. App. LEXIS 346 (Ky. Ct. App. 2008).
6. Motion Construed.
Appellate court had jurisdiction to hear an appeal in an arbitration dispute because a motion to dismiss in favor of arbitration was construed as a motion to compel arbitration. There was a policy to review a trial court's order which foreclosed a party's right to arbitration. Padgett v. Steinbrecher, 355 S.W.3d 457, 2011 Ky. App. LEXIS 217 (Ky. Ct. App. 2011).
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Rule 9.  Pleading special matters.
Annotations
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Rule 9.01.  Capacity.
Text
It is not necessary to aver the capacity of a party to sue or be sued or the authority of a party to sue or be sued in a representative capacity or the legal existence of a partnership or an organized association of persons that is made a party. When a party desires to raise an issue as to the legal existence of any party or the capacity of any party to sue or be sued or the authority of a party to sue or be sued in a representative capacity, he shall do so by specific negative averment, which shall include such supporting particulars as are peculiarly within the pleader's knowledge.
Annotations

Cross-References.
Denials, form of, CR 8.02.
Kentucky Law Journal.
Procedure in Minors' Tort Claims in Kentucky, 42 Ky. L.J. 254 (1954).
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Cited: Wagner v. Fiscal Court of Jessamine County, 306 S.W.2d 288, 1957 Ky. LEXIS 39 (Ky. 1957).
NOTES TO DECISIONS

 	1. 	Affirmative Pleading.
 	2. 	Amendment to Raise.
 	3. 	Motion to Raise.
 	4. 	Waiver.
 	5. 	Dismissal of Action.
 	6. 	Compulsory Compliance.
1. Affirmative Pleading.
In an action for salary by a teacher against the members of a school board individually, the plaintiff should have pleaded the capacity of the members to be sued and the defendants were entitled to raise this question on appeal for the first time. Moore v. Babb, 343 S.W.2d 373, 1960 Ky. LEXIS 105 (Ky. 1960).
2. Amendment to Raise.
An amendment raising the capacity of a party to sue is not a matter of right. Lawrence v. Marks, 355 S.W.2d 162, 1961 Ky. LEXIS 17 (Ky. 1961).
3. Motion to Raise.
A question of lack of capacity to sue may be presented by preliminary motion prior to a responsive pleading on the merits. Farler v. Perry County Board of Education, 355 S.W.2d 659, 1961 Ky. LEXIS 19 (Ky. 1961).
4. Waiver.
Where defendant did not raise the question of the capacity of the plaintiff, arising from his appointment as personal representative, in the pleadings, he waived the question and could not raise it during trial. Caldwell v. Hoskins, 312 S.W.2d 616, 1958 Ky. LEXIS 232 (Ky. 1958).
A complaint stating a cause of action against a company was not fatally defective for failure to state whether the company was a corporation or a partnership and the question was waived by the company's failure to raise it by specific negative averment; the judgment against the company was valid regardless of the status of the company. Clement Bros. Constr. Co. v. Moore, 314 S.W.2d 526, 1958 Ky. LEXIS 299 (Ky. 1958).
Where the defendant in a wrongful death action delayed until after the expiration of the statute of limitations to raise, by amended answer, the question of the capacity of the plaintiff, who had been appointed ancillary administrator after the deceased's widow had been appointed ancillary administratrix by another county court, to sue without any explanation of the delay, evidence indicated that the defendant's attorney knew of the question when the suit was commenced, and the estate would lose its cause of action, if the amendment were allowed, the trial court erred in granting the defendant leave to amend. Lawrence v. Marks, 355 S.W.2d 162, 1961 Ky. LEXIS 17 (Ky. 1961).
Although KRS 271A.610 provides that failure to qualify to do business in Kentucky disqualifies a corporation from having the capacity to sue in Kentucky courts, that section is not jurisdictional and may be waived under this rule by failure to support a “specific negative averment” with “supporting particulars.” Abbott v. Southern Subaru Star, Inc., 574 S.W.2d 684, 1978 Ky. App. LEXIS 629 (Ky. Ct. App. 1978).
Guarantor failed to assert capacity as a defense in a timely manner, as she did not seek leave to amend her answer, which did not raise capacity, and the issue was raised months after she filed her responsive pleading, and thus she waived this defense. Edwards v. Headcount Mgmt., 421 S.W.3d 403, 2014 Ky. App. LEXIS 14 (Ky. Ct. App. 2014).
5. Dismissal of Action.
Improper party plaintiff is not a ground for dismissing an action. Lawrence v. Marks, 355 S.W.2d 162, 1961 Ky. LEXIS 17 (Ky. 1961).
6. Compulsory Compliance.
To assert capacity as a defense, compliance with the rule was compulsory, but the guarantor did not comply. Edwards v. Headcount Mgmt., 421 S.W.3d 403, 2014 Ky. App. LEXIS 14 (Ky. Ct. App. 2014).
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Rule 9.02.  Fraud, mistake, condition of mind.
Text
In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity. Malice, intent, knowledge, and other condition of mind of a person may be averred generally.
Annotations

Cited: Philpot v. Stacy, 371 S.W.2d 11, 1963 Ky. LEXIS 84 (Ky. 1963); Turner v. Rust, 385 S.W.2d 175, 1964 Ky. LEXIS 140 (Ky. 1964); Boone v. Gonzalez, 550 S.W.2d 571, 1977 Ky. App. LEXIS 685 (Ky. Ct. App. 1977); Skaggs v. Vaughn, 550 S.W.2d 574, 1977 Ky. App. LEXIS 686 (Ky. Ct. App. 1977); Red Bird Motors, Inc. v. Endsley, 657 S.W.2d 954, 1983 Ky. App. LEXIS 328 (Ky. Ct. App. 1983); Pendleton Bros. Vending, Inc. v. Commonwealth Finance & Admin. Cabinet, 758 S.W.2d 24, 1988 Ky. LEXIS 46 (Ky. 1988); Republic Bank & Trust Co. v. Bear Stearns & Co., — F.3d —, 683 F.3d 239, 2012 U.S. App. LEXIS 12513 (6th Cir. 2012).
NOTES TO DECISIONS

 	1. 	Necessity to Allege Particulars.
 	2. 	Sufficiency of Particularity.
 	3. 	Failure to Allege with Particularity.
 	4. 	Insufficient Facts.
 	5. 	Mistake.
 	6. 	Adequate Compliance.
1. Necessity to Allege Particulars.
In action challenging award of hospital construction contract, allegations of fraud, collusion, arbitrariness, capriciousness or abuse of discretion must be pleaded with particularity in accordance with this rule. Handy v. Warren County Fiscal Court, 570 S.W.2d 663, 1978 Ky. App. LEXIS 582 (Ky. Ct. App. 1978).
Under this rule general, nonspecific allegations of fraud, sham, and the like, are inadequate to plead a cause of action. Pendleton Bros. Vending, Inc. v. Commonwealth Finance & Admin. Cabinet, 758 S.W.2d 24, 1988 Ky. LEXIS 46 (Ky. 1988).
In his complaint against his former wife for fraudulent misrepresentation, a former husband satisfied the heightened pleading rules for fraud because he stated with particularity the details of how his former wife had concealed from him for many years that he was not her child's biological father, and her concealment had been ongoing. Denzik v. Denzik, 197 S.W.3d 108, 2006 Ky. LEXIS 166 (Ky. 2006).
While a psychologist was not entitled to a jury trial on his claims of fraud and misconduct by the Kentucky State Board of Examiners of Psychology under KRS 13B.150(1) in proceedings that resulted in the suspension of his license, he was entitled to discovery on those claims as the particularity requirement in CR 9.02 did not apply on judicial review of an administrative action. Maggard v. Commonwealth, 282 S.W.3d 301, 2008 Ky. LEXIS 237 (Ky. 2008).
2. Sufficiency of Particularity.
It is not necessary that the “particularity” commanded by this rule attain such detail as to recite each minute detail: it is enough to plead the time, the place, the substance of the false representations, the facts misrepresented, and the identification of what was obtained by the fraud. Scott v. Farmers State Bank, 410 S.W.2d 717, 1966 Ky. LEXIS 43 (Ky. 1966).
Where a party undertakes to collaterally attack the award of an umpire in a labor arbitration case, a definite statement of fact is required. Heltsley v. United Mine Workers, 477 S.W.2d 134, 1971 Ky. LEXIS 56 (Ky. 1971), cert. denied, 409 U.S. 877, 93 S. Ct. 128, 34 L. Ed. 2d 130, 1972 U.S. LEXIS 4269, 81 L.R.R.M. (BNA) 2391, 69 Lab. Cas. (CCH) P13059 (1972).
Where no unfairness or conspiracy was claimed, the appellants were unable to allege a state of facts sufficient to warrant judicial examination of an award that resulted from arbitration. Heltsley v. United Mine Workers, 477 S.W.2d 134, 1971 Ky. LEXIS 56 (Ky. 1971), cert. denied, 409 U.S. 877, 93 S. Ct. 128, 34 L. Ed. 2d 130, 1972 U.S. LEXIS 4269, 81 L.R.R.M. (BNA) 2391, 69 Lab. Cas. (CCH) P13059 (1972).
The Commonwealth's complaint satisfies this rule under the spirit of modern pleading, since paragraph 5 of Count 1 of the complaint states that the minutes had been amended to reflect that appellee had not voted on the motion to employ his sister; paragraph 7 states appellee did in fact vote for his sister; and paragraph 8 states that the amendment to the minutes was an incorrect statement of the actual action taken by defendant on March 10, 1977. Commonwealth ex rel. Stephens v. Stephenson, 574 S.W.2d 328, 1978 Ky. App. LEXIS 619 (Ky. Ct. App. 1978).
Count of a complaint headed “FRAUD” sufficiently raised an issue as to the fraud of attorney. Conrad Chevrolet, Inc. v. Rood, 862 S.W.2d 312, 1993 Ky. LEXIS 116 (Ky. 1993).
Psychologist was not entitled to conduct additional discovery regarding allegations of fraud or misconduct relating to the administrative proceeding as the psychologist's complaint did not include the necessary level of specificity regarding the alleged fraud. Maggard v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 245 (Ky. Ct. App. 2005), aff'd in part, rev'd in part, 282 S.W.3d 301, 2008 Ky. LEXIS 237 (Ky. 2008).
In a lawsuit against the insurers of the manufacturers and distributors of a pool and its various parts, the plaintiff's allegations that the insurers misrepresented during settlement negotiations in a lawsuit against their insureds that the insurers were not asserting any defenses to coverage but then cancelled a mediation because coverage disputes arose among the insurers failed to state a fraud claim and to plead fraud with the particularity required by CR 9.02 and Fed. R. Civ. P. 9(b); the plaintiff failed to plead that the insurers knew their initial statements were false or that the insurers made the statements recklessly, that the insurers made those statements to induce action by the plaintiff, and that the plaintiff relied upon those statements, and since the statements actually were made by counsel for the insureds, not by the insurers, the insurers were not responsible for those statements. Torres v. Am. Emplrs. Ins. Co., 151 Fed. Appx. 402, 2005 FED App. 833N, 2005 U.S. App. LEXIS 21932 (6th Cir. 2005).
Appellant's pleadings, taken with the sum of the evidence in the record, adequately stated a prima facie claim of fraudulent misrepresentation. PCR Contrs., Inc. v. Danial, 354 S.W.3d 610, 2011 Ky. App. LEXIS 213 (Ky. Ct. App. 2011).
3. Failure to Allege with Particularity.
In action for malicious prosecution based on fact that the conviction was obtained by fraud and perjury, complaint alleging fraud without doing so with particularity and also alleging perjury was sufficient. Taylor v. Nohalty, 404 S.W.2d 448, 1966 Ky. LEXIS 295 (Ky. 1966).
Complaint alleging wilful, false and malicious charge of violation of statute relating to misrepresentation of financial condition and resulting in arrest and indictment was sufficient notwithstanding no details as to fraud or mistake were alleged. Kellerman v. Vaughan, 408 S.W.2d 415, 1966 Ky. LEXIS 93 (Ky. 1966).
Where patients who suffered from heart disease allegedly caused by diet drugs asserted that sales representatives of the manufacturer of the drugs fraudulently misrepresented the effectiveness of the drugs without disclosing their harmful effects, no viable claim was stated against the representatives since the patients failed to allege with any particularity or specificity the misrepresentations made by the representatives, and there was no showing that the representatives were aware of the dangers of the drugs until after the manufacturer's public disclosure. Burns v. Wyeth, Inc., 352 F. Supp. 2d 773, 2004 U.S. Dist. LEXIS 26651 (E.D. Ky. 2004).
Since taxpayers' fraud allegations in challenging a county public library board's purchase of land to build a new library were not stated with sufficient specificity to avoid dismissal under CR 9.02, the taxpayers' claims were properly dismissed. Deters v. Kenton County Pub. Library, 168 S.W.3d 62, 2005 Ky. App. LEXIS 150 (Ky. Ct. App. 2005).
To the extent an investor was attempting to plead fraud in its action against a natural gas company for overcharging the investor for well drilling costs and underpaying the investor for revenues from the wells, the investor had not complied with CR 9.02 by setting forth facts with sufficient particularity to apprise defendant fairly of the charges against him. The investor's only remaing claims arose from breach of contract. Pioneer Res. Corp. v. Nami Res. Co., LLC, — F. Supp. 2d —, 2006 U.S. Dist. LEXIS 43192 (E.D. Ky. 2006).
Trial court properly dismissed a prisoner's claims against individuals involved in his criminal prosecution under KRS 454.405 because the suit was frivolous; the complaint contained no specific averments that supported the general assertion of fraud and, therefore, did not comply with CR 9.02. Further, it violated CR 11 as it was not well grounded in fact and had no purpose except to harass the inmate's accusers and to attempt a delay in his criminal prosecution. Edwards v. Van De Rostyne, 245 S.W.3d 797, 2008 Ky. App. LEXIS 20 (Ky. Ct. App. 2008).
In his response to a motor vehicle dealer's summary judgment motion, a truck buyer made unsubstantiated claims of misrepresentations by the dealer concerning the truck. Under CR 9.02, allegations of fraud had to be stated with particularity, and Kentucky law required them to set forth the time, place, and substance of the allegedly fraudulent statements; therefore, the buyer's fraud claim was not cognizable. Keeton v. Lexington Truck Sales, 275 S.W.3d 723, 2008 Ky. App. LEXIS 226 (Ky. Ct. App. 2008), review denied, Lexington Truck Sales, Inc, v. Keeton, — S.W.3d —, 2009 Ky. LEXIS 731 (Ky. Feb. 11, 2009).
Clients did not meet the rule of particularity under CR 9.02 regarding their misrepresentation claim. Abel v. Austin, — S.W.3d —, 2010 Ky. App. LEXIS 96 (Ky. Ct. App. 2010).
4. Insufficient Facts.
Where a complaint alleged fraud and concealment in an antenuptial agreement and the only facts stated in support of the conclusion were that the wife was not aware of the amount of the husband's estate or of the legal effect of the agreement when it was signed three days before the wedding and that there was a prima facie inequity in the benefits the wife received as opposed to the rights she surrendered, the complaint was insufficient to constitute a charge of fraud and the trial court properly sustained defendant's demurrer. Brown v. Brown, 265 S.W.2d 484, 1954 Ky. LEXIS 744 (Ky. 1954).
5. Mistake.
A pleading which alleges facts from which mutual mistake may be readily inferred is generally regarded as sufficient for reformation of a deed. Angel v. Brown, 308 S.W.2d 286, 1957 Ky. LEXIS 132 (Ky. 1957).
Failure to use the word “mistake” in a pleading does not deprive the pleader of the right to rely on mistake when the sense of the language in the pleading encompasses mistake. Murphy v. Torstrick, 309 S.W.2d 767, 1958 Ky. LEXIS 362 (Ky. 1958).
6. Adequate Compliance.
In action to recover for injuries suffered in automobile collision, the response to the motion for summary judgment was the first point at which plaintiff was required to challenge a release from liability, and at that point she complied with this rule by alleging fraud and stating the circumstances constituting fraud with particularity. Stovall v. Ford, 661 S.W.2d 467, 1983 Ky. LEXIS 307 (Ky. 1983).
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Rule 9.03.  Conditions precedent.
Text
In pleading the performance or occurrence of conditions precedent, it is sufficient to aver generally that all conditions precedent have been performed or have occurred. A denial of performance or occurrence shall be made specifically and with particularity.
Annotations

Cross-References.
Denials, form of, CR 8.02.
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Rule 9.04.  Official document or act.
Text
In pleading an official document or official act, it is sufficient to aver that the document was issued or the act done in compliance with law.
Annotations

NOTES TO DECISIONS
1. Judicial Notice.
Where local ordinance of second-class city was not set forth in complaint attacking constitutionality of the ordinance, the court could not decide the issue as it is only required to take judicial notice of state statutes and ordinances of cities of the first class. Marks v. Board of Comm'rs, 504 S.W.2d 338, 1974 Ky. LEXIS 826 (Ky. 1974), cert. denied, Marks v. Newport, 416 U.S. 993, 94 S. Ct. 2405, 40 L. Ed. 2d 772, 1974 U.S. LEXIS 305 (1974).
Rule 9.05.  Judgment.
Text
In pleading a judgment or decision of a domestic or foreign court, judicial or quasi-judicial tribunal, or of a board or officer, it is sufficient to aver the judgment or decision without setting forth matter showing jurisdiction to render it.
Annotations

NOTES TO DECISIONS
1. Required Allegations.
A judgment may have been pleaded in general terms, but it must have been shown that the judgment remained unsatisfied insofar as it was sought to be collected, that the plaintiff had caused an execution to issue on the judgment directed to the county in which the judgment was rendered or in the county in which the defendant resided, and that the execution, while in full force and effect, was placed in the hands of an officer authorized to execute it. Hartford Fire Ins. Co. v. Green, 282 Ky. 466, 138 S.W.2d 933, 1940 Ky. LEXIS 178 (Ky. 1940) (decided under prior law).
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Rule 9.06.  Special damages.
Text
When items of special damage are claimed, they shall be specifically stated.
Annotations

Cited:  Audiovox Corp. v. Moody, 737 S.W.2d 468, 1987 Ky. App. LEXIS 573 (Ky. Ct. App. 1987).
NOTES TO DECISIONS

 	1. 	Itemization.
 	2. 	Loss of Earnings.
 	3. 	Waiver.
 	4. 	Separate Issues.
 	5. 	Trespass.
1. Itemization.
The itemization by monetary amount of special damages claimed is not required by this rule. Lee v. Stamper, 300 S.W.2d 251, 1957 Ky. LEXIS 453 (Ky. 1957).
2. Loss of Earnings.
Complaint alleging, in the language of Appendix of Forms, that he “was prevented from transacting his business” was sufficient to plead special damages resulting from loss of earnings. Gunn v. Robinson, 330 S.W.2d 399, 1959 Ky. LEXIS 190 (Ky. 1959).
3. Waiver.
Where the issue of special damages is tried as if it had been pleaded when it had not, it is treated as if it had been pleaded but, after so trying it, the defendant cannot on appeal raise the failure of the trial court to give instructions on the issue of special damages where he neither offered such instructions nor objected to the failure to give them. Patton v. Lake, 294 S.W.2d 917, 1956 Ky. LEXIS 139 (Ky. 1956).
4. Separate Issues.
The pleading of special damages as required by this rule clearly creates a distinct issue separate and apart from the issue of general damages, both as to the basis and the limit of recovery, and the failure of the trial court to give instructions separating the two issues was reversible error. Lee v. Stamper, 300 S.W.2d 251, 1957 Ky. LEXIS 453 (Ky. 1957).
5. Trespass.
Action alleging trespass by company which dredged sand from islands patented by plaintiffs was not an action for punitive damages which had to be pleaded and proven specially. Hammonds v. Ingram Industries, Inc., 716 F.2d 365, 1983 U.S. App. LEXIS 24235 (6th Cir. 1983).
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Rule 10.  Form of pleading.
Annotations
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Rule 10.01.  Caption — Names of parties.
Text
Every pleading shall have a caption setting forth the name of the court, the style of the action, the file number, and a designation as in Rule 7.01. In the complaint the style of the action shall include the names of all the parties, but in other pleadings it is sufficient to state the name of the first party on each side with an appropriate indication of other parties.
Annotations

Cited:  Powell v. C. Hazen's Store, Inc., 322 S.W.2d 483, 1959 Ky. LEXIS 313 (Ky. 1959).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Waiver.
 	3. 	Amendment.
 	4. 	Caption.
 		5. 	— Failure to Correct.
 	6. 	Type of Pleading.
1. Application.
A proceeding involving the incorporation of a city is not strictly an action of a civil nature within the scope of CR 1 but is a special statutory proceeding governed by KRS 81.050 and under that section no formal pleading of any kind is required and therefore it need not be captioned as required by this rule. Eline v. Lampe, 275 S.W.2d 64, 1955 Ky. LEXIS 347 (Ky. 1955).
2. Waiver.
Defect in naming infant, represented by his father as next friend, as sole defendant in caption of complaint was waived where complaint stated cause of action against infant's father under family purpose doctrine and father answered, defended on merits, and failed to raise question concerning caption until both parties' evidence was completed. Chaney v. Slone, 345 S.W.2d 484, 1961 Ky. LEXIS 270 (Ky. 1961).
By failing to make a timely objection to a plaintiff's noncompliance with this rule, a defendant may waive any objection to the noncompliance. McCoy v. Western Baptist Hospital, 628 S.W.2d 634, 1981 Ky. App. LEXIS 314 (Ky. Ct. App. 1981).
3. Amendment.
Where the cause of action was not changed, it was not error to permit amendments to be filed to the caption so as to join and designate a next of friend on behalf of the deceased nonresident minor. Fuson v. Van Bebber, 454 S.W.2d 111, 1970 Ky. LEXIS 271 (Ky. 1970), overruled, Barrett v. Stephany, 510 S.W.2d 524, 1974 Ky. LEXIS 552 (Ky. 1974), overruled in part, Barrett v. Stephany, 510 S.W.2d 524, 1974 Ky. LEXIS 552 (Ky. 1974).
4. Caption.
A complaint which does not include the names of all the parties in the caption, or style, does not comply with this rule, and where a timely objection is raised to failure to comply with this rule, the action must be dismissed. McCoy v. Western Baptist Hospital, 628 S.W.2d 634, 1981 Ky. App. LEXIS 314 (Ky. Ct. App. 1981).
After a case has proceeded to judgment, a party will be bound by the judgment where his name appears in the body of the complaint, although it is omitted from the caption. McCoy v. Western Baptist Hospital, 628 S.W.2d 634, 1981 Ky. App. LEXIS 314 (Ky. Ct. App. 1981).
5. — Failure to Correct.
Where in a medical malpractice action, the hospital named as a defendant in plaintiff's original complaint raised a timely objection to the complaint and included in that objection the correct name of the hospital, the plaintiff's failure to insert the correct name of the hospital in the caption of his amended complaint was a violation of this rule, and the trial court properly dismissed the action. McCoy v. Western Baptist Hospital, 628 S.W.2d 634, 1981 Ky. App. LEXIS 314 (Ky. Ct. App. 1981).
6. Type of Pleading.
Where a demurrer was denominated a “special demurrer” and was so referred to by the court but was in fact a general demurrer and was so treated by the court, the misnomer was properly disregarded. Rose v. Martin, 308 Ky. 661, 215 S.W.2d 579, 1948 Ky. LEXIS 1021 (1948) (decided under prior law).
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Rule 10.02.  Paragraphs — Separate statements.
Text
All averments of claim or defense shall be made in numbered paragraphs, the contents of each of which shall be limited as far as practicable to a statement of a single set of circumstances; and a paragraph may be referred to by number in all succeeding pleadings. Each claim founded upon a separate transaction or occurrence and each defense other than denials shall be stated in a separate count or defense whenever a separation facilitates the clear presentation of the matters set forth.
Annotations

Cited:  Denton v. Travelers Ins. Co., 555 S.W.2d 825, 1977 Ky. App. LEXIS 804 (Ky. Ct. App. 1977).
NOTES TO DECISIONS

 	1. 	Separate Theories.
 	2. 	Affirmative Defenses.
 	3. 	Position of Allegation in Pleading.
 	4. 	Incorporation by Reference.
 	5. 	Refusal to Reform Pleading.
1. Separate Theories.
Where a complaint for false imprisonment contained an averment that defendant laid hold of plaintiff's arm, the court properly treated this averment as an aggravating circumstance to the false imprisonment and not as a separate cause of action for assault and properly denied defendant's motion to separate the averment into another paragraph. Great Atl. & Pac. Tea Co. v. Smith, 281 Ky. 583, 136 S.W.2d 759, 1939 Ky. LEXIS 37 (1939) (decided under prior law).
Separate theories of claim or defense must be separately paragraphed. Massengale v. Lester, 403 S.W.2d 697, 1966 Ky. LEXIS 342 (Ky. 1966), cert. denied, 385 U.S. 1019, 87 S. Ct. 747, 17 L. Ed. 2d 556, 1967 U.S. LEXIS 2731 (1967).
2. Affirmative Defenses.
The defenses of adverse possession and laches are affirmative and must be set forth by pleading and in numbered paragraphs; otherwise they are waived. Vogler v. Salem Primitive Baptist Church, 415 S.W.2d 72, 1967 Ky. LEXIS 292 (Ky. 1967).
3. Position of Allegation in Pleading.
Where a complaint sought recovery on three separate obligations, each stated in a separate paragraph, and in the third paragraph a new promise to pay was averred, the court should have held the new promise applicable to all three of the obligations, since a reading of the petition as a whole clearly showed such intent. Muenninghoff v. Friedlander, 294 Ky. 664, 172 S.W.2d 457, 1943 Ky. LEXIS 511 (Ky. 1943) (decided under prior law).
While it is better practice under this rule to make each unit of a pleading separate and complete insofar as practicable in the interests of clarity, the particular physical location of a material allegation in a pleading is not of controlling importance in determining the issues raised. Perry v. Livingston, 296 S.W.2d 217, 1956 Ky. LEXIS 189 (Ky. 1956).
4. Incorporation by Reference.
Where several causes of action were stated, they should have been presented in separate paragraphs and, while each paragraph must have been complete within itself, it was sufficient to incorporate by reference the allegations common to each cause of action and they need not have been repeated in each paragraph. Saxton v. Tucker, 280 Ky. 777, 134 S.W.2d 590, 1939 Ky. LEXIS 194 (Ky. 1939) (decided under prior law).
5. Refusal to Reform Pleading.
Where a plaintiff failed to comply with an order to reform his complaint in separate paragraphs, the trial court properly dismissed the complaint without prejudice. Grubbs v. Slater & Gilroy, Inc., 267 S.W.2d 754, 1954 Ky. LEXIS 871 (Ky. 1954) (decided under prior law).
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Rule 10.03.  Adoption by reference — Exhibits.
Text
Statements in a pleading may be adopted by reference in a different part of the same pleading or in another pleading or in any motion. A copy of any written instrument which is an exhibit to a pleading is a part thereof for all purposes.
Annotations

NOTES TO DECISIONS

 	1. 	Exhibits.
 	2. 	— Effect on Allegations.
 	3. 	— Required.
 		4. 	— — Failure to File.
1. Exhibits.
Where an exhibit was incorporated in the pleadings, it became part of the record and the trial court was presumed to have considered it so that it should have been made part of the record on appeal. Parsons v. Black Mountain Corp., 269 Ky. 459, 107 S.W.2d 310, 1937 Ky. LEXIS 621 (Ky. 1937) (decided under prior law).
Exhibits filed with a pleading became part of the record as evidence where they were not controverted. McGlone v. Smith, 293 Ky. 131, 168 S.W.2d 566, 1943 Ky. LEXIS 574 (Ky. 1943) (decided under prior law).
Where a certified copy of county court order was filed as an exhibit with the circuit court pleading in a will contest and the order fixed bond at $10,000, this was sufficient to establish that the actual amount in controversy was in excess of $2,500 when construed with the judgment. Ward v. Norton, 385 S.W.2d 193, 1964 Ky. LEXIS 147 (Ky. 1964).
Copies of written performance appraisals by defendant employer filed as exhibits along with plaintiff employe's complaint became integral parts of the pleadings under this section. Caslin v. General Electric Co., 608 S.W.2d 69, 1980 Ky. App. LEXIS 385 (Ky. Ct. App. 1980).
2. — Effect on Allegations.
An exhibit may never supply an essential allegation required to be contained in a pleading but it may detract from allegation which a pleading may contain; thus an exhibit of the assessment of tax could not correct a failure to allege the levy and assessment of the tax. City of Lexington v. Security Trust Co., 284 Ky. 282, 144 S.W.2d 524, 1940 Ky. LEXIS 489 (1940) (decided under prior law).
An exhibit formed a part of the pleading and it could aid and cure an allegation in the pleading vaguely, indefinitely and defectively stated, but it could not supply an averment which has been wholly omitted. Shockey v. Pelfrey, 314 Ky. 441, 235 S.W.2d 1017, 1951 Ky. LEXIS 671 (1951) (decided under prior law).
When an exhibit, filed with and made the basis of an action showed on its face that the pleading did not state a cause of action, the exhibit could be considered as a part of the pleading in determining the insufficiency of the latter on a demurrer. Shockey v. Pelfrey, 314 Ky. 441, 235 S.W.2d 1017, 1951 Ky. LEXIS 671 (1951) (decided under prior law).
3. — Required.
In an action on account where plaintiff set out the charges by month but could not give exact dates on which services were rendered, the requirement that a copy of the account be filed was met and the trial court erred in dismissing the complaint. Emmert v. Emmert's Adm'x, 295 Ky. 492, 174 S.W.2d 752, 1943 Ky. LEXIS 271 (1943) (decided under prior law).
Where an action was founded upon a writing, the writing must have been filed as a part of the pleading, if in the power of the party to produce it, or, if not in such power, the reason for the failure must have been stated in the pleading. Ludlow v. Union Light, Heat & Power Co., 299 Ky. 621, 186 S.W.2d 640, 1945 Ky. LEXIS 487 (1945); Black v. Sutton, 299 Ky. 836, 187 S.W.2d 731 (1945) (decided under prior law).
4. — — Failure to File.
In a condemnation action in which the condemnor alleged that the fiscal court had resolved to take the land but did not file a copy of the resolution with the petition, the failure of the defendant to move to require the plaintiff to file it until after judgment waived the omission. Jefferson County v. Clausen, 297 Ky. 414, 180 S.W.2d 297, 1944 Ky. LEXIS 745 (Ky. 1944) (decided under prior law).
A demurrer did not reach the failure to file writings upon which the action was based, but a motion for a rule to file them was the proper procedure. Black v. Sutton, 299 Ky. 836, 187 S.W.2d 731 (1945); Hollis v. Fisk, 242 S.W.2d 1012, 1951 Ky. LEXIS 1103 (Ky. 1951) (decided under prior law).
Where the court sustained defendant's motion to require plaintiff to file the writing upon which the action was based but the defendant announced ready for trial before the writing was filed, the defendant could not complain after judgment of the failure to file the writing. Hollis v. Fisk, 242 S.W.2d 1012, 1951 Ky. LEXIS 1103 (Ky. 1951) (decided under prior law).
Rule 11.  Signing of pleadings, motions, and other papers — Sanctions.
Text
Every pleading, motion and other paper of a party represented by an attorney shall be signed by at least one attorney of record in his individual name, whose address shall be stated. A party who is not represented by an attorney shall sign his pleading, motion, or other paper and state his address. Except when otherwise specifically provided by Rule or statute, pleadings need not be verified or accompanied by affidavit. The rule in equity that the averments of an answer under oath must be overcome by the testimony of two witnesses or of one witness sustained by corroborating circumstances is abolished. The signature of an attorney or party constitutes a certification by him that he has read the pleading, motion or other paper; that to the best of his knowledge, information, and belief formed after reasonable inquiry it is well grounded in fact and is warranted by existing law or a good faith argument for the extension, modification or reversal of existing law, and that it is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation. If a pleading, motion or other paper is not signed, it shall be stricken unless it is signed promptly after the omission is called to the attention of the pleader or movant. If a pleading, motion, or other paper is signed in violation of this rule, the court, upon motion or upon its own initiative, shall impose upon the person who signed it, a represented party, or both, an appropriate sanction, which may include an order to pay to the other party or parties the amount of the reasonable expenses incurred because of the filing of the pleading, motion, or other paper, including a reasonable attorney's fee. The Court shall postpone ruling on any Rule 11 motions filed in the litigation until after entry of a final judgment.
History
(Amended July 8, 1983, effective January 1, 1984; amended July 12, 1989, effective August 28, 1989.)
Annotations

Kentucky Bench & Bar.
Cetrulo, The Common Law Adversary System on Trial — Civil Rule 11, Vol. 53, No. 4, Fall 1989, Ky. Bench & Bar 23.
Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Underwood, Taking and Pursuing a Case: Some Observations Regarding “Legal Ethics” and Attorney Accountability, 74 Ky. L.J. 173 (1985-86).
Cited: Pendleton Bros. Vending, Inc. v. Commonwealth Finance & Admin. Cabinet, 758 S.W.2d 24, 1988 Ky. LEXIS 46 (Ky. 1988); Brey v. Commonwealth, 917 S.W.2d 558, 1996 Ky. LEXIS 3 (Ky. 1996); Cincinnati Ins. Co. v. Hofmeister, 2008 Ky. App. LEXIS 302 (Ky. Ct. App. 2008).
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 	8. 	Good Faith.
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 	13. 	Effect of Signature.
 	14. 	Frivolous Claims.
 	15. 	Standard of Review
1. Constitutionality.
This rule is not violative of Ky. Const., § 2 for being arbitrary. Tohtz v. United States, 743 S.W.2d 45, 1988 Ky. App. LEXIS 5 (Ky. Ct. App. 1988).
When sanctions were imposed against both clients and the attorney who represented them, there was no merit to their argument that they had been denied due process. The clients had been represented at every stage of the proceeding, and the attorney had been fully heard as to the propriety of the motions he filed. Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
2. Purpose.
The spirit and philosophy of the civil rules, and the whole trend of modern pleading, is to eliminate sham and reduce the controversy to actual issues. Commonwealth v. Cardinal Hill Nursery, Inc., 343 S.W.2d 842, 1961 Ky. LEXIS 449 (Ky. 1961).
This rule is not a vehicle to obtain relief by one who has suffered damages by simple negligence in the filing of a lawsuit or by the filing of a meritless lawsuit. Historically, successful litigants have had a remedy for the filing of meritless lawsuits in the nature of a countersuit for malicious prosecution or abuse of process. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
This rule does not provide substantive rights to litigants but is a procedural rule designed to curb abusive conduct in the litigation process; therefore, even if a case is meritless, this rule has no application unless it is demonstrated that a party or his lawyer has signed a paper in violation of the rule. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
3. Construction.
Once a determination that a violation of this rule is made, the trial court must impose some type of sanctions. Louisville Rent-A-Space v. Akai, 746 S.W.2d 85, 1988 Ky. App. LEXIS 31 (Ky. Ct. App. 1988).
Regarding the contention that the trial court's enforcement of the rule harms indigent parties from receiving legal assistance, the court disagrees; a decision to authorize limited representation through unbundled legal services in Kentucky would likely necessitate a review of the rules of practice, and perhaps, amendments to the civil rules, and such a course of action is not impeded or prevented by the actions of the trial court in enforcing the rule. Persels & Assocs., LLC v. Capital One Bank, (USA), N.A, 2014 Ky. App. LEXIS 24 (February 14, 2014).
4. Failure to Sign.
An attorney who prepares a pleading and does not sign it is in violation of the spirit of this rule. Lloyd v. Jones, 344 S.W.2d 618, 1961 Ky. LEXIS 242 (Ky. 1961).
Failure to sign a pleading is not ground for dismissal. Commonwealth, Dep't of Highways v. Utley, 350 S.W.2d 698, 1961 Ky. LEXIS 125 (Ky. 1961).
SCR 3.030(2) and McCracken, Ky., Circuit Court Local Rule 5G used the mandatory directive “shall,” and there was no indication that the drafters intended anything less than absolute compliance; since a motion for admission of an Illinois attorney pro hac vice lacked a proper order, denial of the motion was proper, and dismissal of a complaint was proper where it was signed by the Illinois attorney who had not been admitted pro hac vice. Brozowski v. Johnson, 179 S.W.3d 261, 2005 Ky. App. LEXIS 243 (Ky. Ct. App. 2005).
Although CR 11 required a neighbor, who was proceeding pro se,  to sign the neighbor's pleadings and to state the neighbor's address and a failure to sign a pleading could result in that pleading being stricken, other sanctions for Rule 11 violations could only be imposed on the pleader; even if the neighbor's answer was properly stricken, it constituted an “appearance” for purposes of CR 55.01. Leedy v. Thacker, 245 S.W.3d 792, 2008 Ky. App. LEXIS 9 (Ky. Ct. App. 2008).
Law firm's practice of providing limited representation did not abrogate the firm's obligation under the civil procedure rules, and while clients entered into a contract that specified the firm's attorneys would not sign pleadings or make an appearance, that was not sufficient to change the requirements of the rule. Persels & Assocs., LLC v. Capital One Bank, (USA), N.A, 2014 Ky. App. LEXIS 24 (February 14, 2014).
5. Failure to Read Complaint.
Where an attorney, at the request of another attorney who was a long-time associate and had shared office space with him, signed a complaint alleging malpractice against two doctors and a hospital, without reading the complaint or investigating any of the facts, in violation of this rule, such action was a breach of ethics and showed poor judgment, but did not constitute malice on his part for purposes of prevailing in a malicious prosecution suit filed by the two doctors after the plaintiff dismissed the action against them. Raine v. Drasin, 621 S.W.2d 895, 1981 Ky. LEXIS 278 (Ky. 1981).
6. False Statements.
When material statements in a pleading were discovered to be false, the pleading should have been stricken. Commonwealth v. Miller, 416 S.W.2d 358, 1967 Ky. LEXIS 272 (Ky. 1967).
Attorney violated the ethical rules and a 60-day suspension was warranted because he knowingly filed a complaint with false allegations despite knowing of their falsity; knowingly made false statements in the complaint, amended complaint, and reply to a motion for summary judgment; and violated this section. Ky. Bar Ass'n v. Deters, 406 S.W.3d 812, 2013 Ky. LEXIS 246 (Ky. 2013), cert. denied, — U.S. —, 134 S. Ct. 965, 187 L. Ed. 2d 787, 2014 U.S. LEXIS 526 (U.S. 2014).
7. Frivolous Appeal.
Where an appeal is frivolous the Court of Appeals may award just damages and single or double costs to the non-offending party against the offending party and counsel. Raley v. Raley, 730 S.W.2d 531, 1987 Ky. App. LEXIS 487 (Ky. Ct. App. 1987).
8. Good Faith.
The good faith or lack of it of an attorney representing a party is not a question in determining the reasonableness of a factual inquiry. Louisville Rent-A-Space v. Akai, 746 S.W.2d 85, 1988 Ky. App. LEXIS 31 (Ky. Ct. App. 1988).
Where the trial court erred in employing the good faith standard in determining whether this rule had been violated, the error was a substantial one, and the failure to properly preserve it was not fatal. Louisville Rent-A-Space v. Akai, 746 S.W.2d 85, 1988 Ky. App. LEXIS 31 (Ky. Ct. App. 1988).
In a case alleging violations of the Health Insurance Portability and Accountability Act, sanctions should not have been granted under CR 11 because the complaint was well grounded in fact since attorneys had utilized records subject to HIPAA protection if disclosed by certain entities, and the action was filed before case law relating to the issue was decided. There were good faith arguments made for the extension, modification, or reversal of existing law; therefore, the complaint was not for improper purposes such as to harass, or to cause unnecessary delay or needless increase in the cost of litigation. Yeager v. Dickerson, 391 S.W.3d 388, 2013 Ky. App. LEXIS 7 (Ky. Ct. App. 2013).
9. Indispensable Party on Appeal.
Personal representative was not a necessary or indispensable party to defendants'  appeal of trial court's denial of sanctions because defendants sought sanctions only against plaintiff and his counsel, and not the estate. Lexington Inv. Co. v. Willeroy, 396 S.W.3d 309, 2013 Ky. App. LEXIS 44 (Ky. Ct. App. 2013).
10. Sanctions.
Where the order granting summary judgement made no ruling that the parties were entitled to judgment as a matter of law, the order on its face was fatally defective under CR 56.03, and the attorney's motion to vacate, attacking the judgment because he still had before the court matters of law upon which the trial court had not ruled, did not violate this rule and did not warrant the imposition of sanctions. Tohtz v. United States, 743 S.W.2d 45, 1988 Ky. App. LEXIS 5 (Ky. Ct. App. 1988).
A plaintiff and his attorney need not have garnered enough facts at the time of filing a complaint to get by a summary judgment, much less a directed verdict; all that is necessary is that they have reasonable grounds to pursue the action; therefore, while the test for a CR 11 violation and  that for a directed verdict are indeed incongruent, it would be an anomaly for one to be sanctioned for filing a case the merits of which are sufficient for jury deliberation. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
Appellant's failure to name appellee's attorney as a party to the appeal precluded further efforts to sanction him if such were indicated. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
Considering the punitive nature of sanctions and the impact sanctions may have on a party or an attorney's career and personal well-being, a trial court should not impose sanctions without hearing and without rendering findings of fact. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
Court would not infer from the fact that appellant obtained a verdict in its favor that appellee's attorney failed to make a reasonable inquiry into appellee's complaint before it was filed, where the record contained no evidence to support such accusation. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
The test to be used by the trial court in considering a motion for sanctions is whether the attorney's conduct, at the time he or she signed the allegedly offending pleading or motion, was reasonable under the circumstances. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
To punish a litigant merely because a jury has found against him is to stifle the practice of law, the same as denying him access to the courts. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
Where sanctions are imposed, the Court of Appeals applies a multi-standard approach for review, that is, a clearly erroneous standard to the trial court's findings in support of sanctions, a de novo review of the legal conclusion that a violation occurred, and an abuse of discretion standard on the type and/or amount of sanctions imposed. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
Imposition of Rule 11 sanctions constituted an abuse of discretion where the litigation, involving recovery of real property by a bastard and statutes of limitations, was complex. Pendleton v. Centre College of Kentucky, 818 S.W.2d 616, 1991 Ky. App. LEXIS 122 (Ky. Ct. App. 1991).
An attorney's motion for a one-year suspension was granted pursuant to SCR 3.480(3), thus terminating proceedings for his violation of SCR 3.130-1.3 and 1.4 by failing to act with diligence and promptness and to keep a client reasonably informed, violations of CR 11 and SCR 3.130-3.1 by filing frivolous, nonmeritorious arguments before three courts, and violation of SCR 1.130-1.16(a)(1) by continuing to represent his client in those three courts after being subject to CR 11 sanctions. Turner v. Kentucky Bar Ass'n, 955 S.W.2d 926, 1997 Ky. LEXIS 144 (Ky. 1997).
Attorney's withdrawal does not prevent CR 11 sanctions from being imposed upon him. Thus, when an attorney's motion to withdraw was granted before CR 11 sanctions were imposed, the trial court did not lose jurisdiction to impose sanctions upon him. Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
Opposing counsel had not waived their right to seek CR 11 sanctions against an attorney who withdrew before sanctions were imposed. Opposing counsel had not agreed to the attorney's withdrawal, and a letter made it clear that they would continue to seek sanctions despite his withdrawal. Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
When sanctions were imposed against both clients and the attorney who represented them, there was no merit to the clients'  argument that they could not be sanctioned because they did not sign the offending pleadings. Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
Sanctions were properly imposed against parties who sought to intervene in a proceeding nearly 16 years after an agreed judgment had been entered. The trial court had found that the motions were untimely and that they were not supported by any facts, and it was obvious that the real purpose was to obfuscate the issues and to attempt to affect judgments in federal court and in another state court. Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
When parties challenging sanctions did not seek an additional finding from the trial court, as was their right under CR 52.02, that the basis of the order was solely an erroneous legal theory, the court could not conclude in the absence of such a finding that such was the case. Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
Motion for sanctions is collateral to the merits of the case and does not extend or toll the time for filing an appeal of a final judgment. Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
Trial court appropriately applied the law in determining the efficacy of a rule violation and was acting within its purview in enforcing the civil rules; the amount of the $ 1.00 on each attorney fine was not onerous or an abuse of discretion. Persels & Assocs., LLC v. Capital One Bank, (USA), N.A, 2014 Ky. App. LEXIS 24 (February 14, 2014).
11. Model Procurement Code.
The limitations on filing suit under the Model Procurement Code, KRS Chapter 45A, are those imposed upon an attorney by this rule. Pendleton Bros. Vending, Inc. v. Commonwealth Finance & Admin. Cabinet, 758 S.W.2d 24, 1988 Ky. LEXIS 46 (Ky. 1988).
12. Reasonable Grounds.
It is not per se unreasonable to initiate a lawsuit and pursue a possible claim where the defendant may have a strong defense; the test is whether the attorney's conduct in filing the pleading was reasonable. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
An insured may file a motion under CR 11 if he believes an insurer has abused its privilege to request a court to determine coverage issues. Guaranty Nat'l Ins. Co. v. George, 953 S.W.2d 946, 1997 Ky. LEXIS 119 (Ky. 1997).
In an action against the brokers for unsuitable trading, failure to properly advise the estate administrator, and churning of the estate account, the trial court properly denied brokers'  motion for sanctions under CR 11 because, while the estate beneficiaries'  claims against the brokers were not successful, the beneficiaries and their attorneys had a reasonable basis for the claims at the time the action was filed and the execution of a tolling agreement did not demonstrate a lack of adequate investigation of the material facts. Lexington Inv. Co. v. Willeroy, 396 S.W.3d 309, 2013 Ky. App. LEXIS 44 (Ky. Ct. App. 2013).
Brokers were not awarded sanctions and attorney fees under CR 11 based on an action filed against them by a beneficiary and his attorneys relating to an estate account because there was a reasonable basis to believe that either an estate administrator or the brokers had engaged in wrongful conduct causing losses. No award was made, even though the claims against the brokers were not successful. Lexington Inv. Co. v. Willeroy, 396 S.W.3d 309, 2013 Ky. App. LEXIS 44 (Ky. Ct. App. 2013).
13. Effect of Signature.
No fiduciary duty arose on the part of an attorney solely from the fact that the attorney signed a Property Settlement Agreement entered into by his client, because of the mandate imposed upon all attorneys to sign pleadings. Baker v. Coombs, 219 S.W.3d 204, 2007 Ky. App. LEXIS 88 (Ky. Ct. App. 2007).
Because an unemployment benefits claimant failed to verify a petition for judicial review of a decision denying benefits and requiring reimbursement, the claimant did not comply with the verification requirement of KRS 341.450(1), which requires strict compliance; thus, his unverified petition for review did not confer jurisdiction upon the circuit court and was properly dismissed. His attorney's signature on the petition, although it constituted a certification pursuant to CR 11, was not the equivalent of verification. Taylor v. Ky. Unemployment Ins. Comm'n & River Metals Recycling, LLC, 382 S.W.3d 826, 2012 Ky. LEXIS 171 (Ky. 2012).
14. Frivolous Claims.
Trial court properly dismissed a prisoner's claims against individuals involved in his criminal prosecution under KRS 454.405 because the suit was frivolous; the complaint contained no specific averments that supported the general assertion of fraud and, therefore, did not comply with CR 9.02. Further, it violated CR 11 as it was not well grounded in fact and had no purpose except to harass the inmate's accusers and to attempt a delay in his criminal prosecution. Edwards v. Van De Rostyne, 245 S.W.3d 797, 2008 Ky. App. LEXIS 20 (Ky. Ct. App. 2008).
Reference in KRS 342.125(3) to the original award or order granting or denying benefits refers to the original award and any subsequent order granting or denying benefits; a premature motion to reopen is barred by KRS 342.320 and KRS 342.310, and CR 11, which deter frivolous motions. Hall v. Hospitality Res., Inc., 276 S.W.3d 775, 2008 Ky. LEXIS 288 (Ky. 2008), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 131 (Ky. Mar. 19, 2009).
Order for appellant to pay $ 350 in attorneys fees for violating CR 11 was proper, as appellant did not challenge the trial court's finding that appellant violated a second abatement order by improperly filing subsequent motions seeking injunctive relief and to advance appellant's case; appellant also did not challenge the trial court's finding that appellant's motion to show cause was without merit, as appellant's discovery requests had been fully answered and filed with the trial court. Lattanzio v. Joyce, 308 S.W.3d 723,  2010 Ky. App. LEXIS 65 (Ky. Ct. App. 2010).
15. Standard of Review
The standard of review for all aspects of the imposition of CR 11 sanctions by a trial court is the unitary abuse-of-discretion standard. Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
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Rule 12.  Defenses and objections — When and how presented — motion for judgment on pleadings.
Annotations

Cited:  Pendleton v. Centre College of Kentucky, 818 S.W.2d 616, 1991 Ky. App. LEXIS 122 (Ky. Ct. App. 1991).
Rule 12.01.  When presented.
Text
A defendant shall serve his/her answer within 20 days after service of the summons upon him/her. A party served with a pleading stating a cross claim against him/her shall serve an answer thereto within 20 days after the service upon him/her. The plaintiff shall serve his/her reply to a counterclaim in the answer within 20 days after service of the answer or, if a reply is ordered by the court, within 20 days after service of the order, unless the order otherwise directs. The service of a motion permitted under Rule 12 alters these periods of time as follows unless a different time is fixed by order of the court: (1) if the court denies the motion or postpones its disposition until the trial on the merits, the responsive pleading shall be served within ten (10) days after entry of the court's order; (2) if the court grants a motion for a more definite statement, the responsive pleading shall be served within 10 days after the service of the more definite statement.
History
(Amended December 3, 1998, effective January 1, 1999.)
Annotations

Cross-References.
Service and filing of pleadings, CR 5.01 to 5.05.
Time, extension of period, CR 6.02.
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1. Application.
This rule is inconsistent with the theory of the statutory provisions governing the enforcement of liens for wages and is, therefore, inapplicable to such proceedings. Commonwealth ex rel. Division of Unemployment Ins. v. 20th Century Coal Co., 373 S.W.2d 159, 1963 Ky. LEXIS 155 (Ky. 1963).
2. Amended Complaint.
Where an amended complaint is filed after a motion to dismiss for failure to state a cause of action, the motion to dismiss must be renewed to stay alive and, in the absence of renewal, the time for responsive pleading is measured from the date of filing the amendment without regard to the motion. Hawes v. Cumberland Contracting Co., 422 S.W.2d 713, 1967 Ky. LEXIS 42 (Ky. 1967).
3. Late Filing.
Where the answer to a cross claim was not timely filed and there was no enlargement, the answer did not create a jury issue and a demand for a jury trial was made more than ten days after the date, the answer which should have been filed was ineffective. Empire Metal Corp. v. Wohlwender, 445 S.W.2d 685, 1969 Ky. LEXIS 170 (Ky. 1969).
4. Enlargement of Time.
Permission to plead after allotted time is matter within discretion of trial judge. Moffitt v. Asher, 302 S.W.2d 102, 1957 Ky. LEXIS 169 (Ky. 1957).
Time limits prescribed in this rule relating to defenses and objections may not be enlarged except by approval of trial court. Moffitt v. Asher, 302 S.W.2d 102, 1957 Ky. LEXIS 169 (Ky. 1957).
In a child custody proceeding, where appellees failed to file a responsive pleading within the time allowed by this rule, the court did not abuse its discretion in denying appellant's motion for default judgment. Cupp v. Cupp, 302 S.W.2d 371, 1957 Ky. LEXIS 188 (Ky. 1957).
5. — Constructive Service.
Where constructively served defendants were a day late in tendering their answer, the court erred in denying their motion for an enlargement of time in which to file the answer. Sache v. Beams, 337 S.W.2d 678, 1960 Ky. LEXIS 364 (Ky. 1960).
6. Holiday.
Where the last day for serving an answer was a legal holiday, the defendant had until the next day to serve it under CR 6.01. Gish v. Brown, 338 S.W.2d 383, 1960 Ky. LEXIS 378 (Ky. 1960).
7. Local Rules.
A local court rule that a motion which is deemed dilatory will not toll the time within which to file a responsive pleading is inconsistent with this rule. Newdigate v. Walker, 384 S.W.2d 312, 1964 Ky. LEXIS 89 (Ky. 1964).
8. Motion to Dismiss.
In the special fund's appeal from an order of the Workmen's (now Workers') Compensation Board that the fund pay disability benefits to an employee, where the employee failed to answer the fund's petition for review and made no effort to obtain a hearing or ruling on his motion to dismiss for failure to state a cause of action prior to the fund's motion for a default judgment, employee's motion was not properly made and did not toll the running of the time within which he was required to file an answer. Carnahan v. Yocom, 526 S.W.2d 301, 1975 Ky. LEXIS 96 (Ky. 1975).
9. — Effect on Answers.
It was entirely proper for the court to defer any ruling on the matter of answering the interrogatories and requests for admissions, which were addressed to the merits of the case, until the motion to dismiss was disposed of. Sedley v. West Buechel, 461 S.W.2d 556, 1970 Ky. LEXIS 640 (Ky. 1970).
10. Waiver of Defenses.
Where husband failed to timely file motion to dismiss divorce action due to improper venue, objection was waived. Shepherd v. Mann, 490 S.W.2d 760, 1973 Ky. LEXIS 646 (Ky. 1973).
Lack of venue as a defense in divorce action was waived by failure to timely raise it. Jaggers v. Martin, 490 S.W.2d 762, 1973 Ky. LEXIS 647 (Ky. 1973).
11. Removal to Federal Court.
Where party petitions for removal to federal court, the federal court can overturn any default judgment granted during the period of dual jurisdiction, but where the federal court dismisses the petition the removing party's only recourse is a motion to set aside the judgment, and reliance on his petition for removal as good cause may fail; when the removing party fails to answer in compliance with either this rule or Fed. R. Civ. P. 81, the trial court does not abuse its discretion in finding such reliance inadequate as good cause. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
Defendant's assertion that he believed the case had been removed to federal court was an unreasonable excuse for failure to answer when he had not complied with Fed. R. Civ. P. 81 which attempts to resolve the potential conflicts between the 30 days allowed for removal under 28 USCS § 1446, the 20 days allowed for an answer under Fed. R. Civ. P. 12, and the various times allowed for answers under state rules; consequently, such excuse did not warrant setting aside default judgment. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
12. Default Judgment.
Where defendant waited almost seven months before he served the plaintiff with his answer and default judgment was not granted until over three months had elapsed after the time the defendant was required to tender his answer, the failure to file a timely answer was sufficient basis for a default judgment, and the defendant was not entitled to have the judgment set aside unless he could show reasonable excuse for the delay in answering and establish that he was not guilty of unreasonable delay. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
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Rule 12.02.  How presented.
Text
Every defense, in law or fact, to a claim for relief in any pleading, whether a claim, counterclaim, cross claim, or third-party claim shall be asserted in the responsive pleading thereto if one is required, except that the following defenses may at the option of the pleader be made by motion: (a) lack of jurisdiction over the subject matter, (b) lack of jurisdiction over the person, (c) improper venue, (d) insufficiency of process, (e) insufficiency of service of process, (f) failure to state a claim upon which relief can be granted, and (g) failure to join a party under Rule 19. A motion making any of these defenses shall be made before pleading if a further pleading is permitted. No defense or objection is waived by being joined with one or more defenses or objections in a responsive pleading or motion. If a pleading sets forth a claim for relief to which the adverse party is not required to serve a responsive pleading, he may assert at the trial any defense in law or fact to that claim for relief. If, on a motion asserting the defense that the pleading fails to state a claim upon which relief can be granted, matters outside the pleading are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion by Rule 56.
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1. Purpose.
Since the adoption of the civil rules, liberality and simplicity in pleadings is the style in Kentucky. Pike v. George, 434 S.W.2d 626, 1968 Ky. LEXIS 235 (Ky. 1968).
2. Status of Motions.
A motion is not a pleading, and no pleading is necessary to give a party the right to oppose a motion. Underhill v. Thomas, 299 S.W.2d 633, 1957 Ky. LEXIS 419 (Ky. 1957).
3. Lack of Jurisdiction.
Objection that court lacks jurisdiction because foreign corporation is not doing business within the State should be raised on ground of lack of jurisdiction over the person either by motion or answer, rather than for insufficiency of service of process. Schmidt v. Forehan, 549 S.W.2d 320, 1977 Ky. App. LEXIS 663 (Ky. Ct. App. 1977).
Because the federal Health Insurance Portability and Accountability Act, commonly referred to as HIPAA, did not create a state based private cause of action, the circuit court properly dismissed an inmate's claim for relief thereunder for lack of subject matter jurisdiction. McMillen v. Ky. Dep't of Corr., 233 S.W.3d 203, 2007 Ky. App. LEXIS 300 (Ky. Ct. App. 2007).
4. Venue.
Where an action against a nonresident arising from an automobile collision was brought in the plaintiff's county of residence rather than the county where the accident occurred, the defect was properly raised by a motion to quash the service of process. Kennedy v. Lee, 272 Ky. 237, 113 S.W.2d 1125 (1938) (decided under prior law).
Question of venue of action was properly raised where defendant, entering his appearance specially for such purpose, moved the court to dismiss the action or, in lieu thereof, to quash the summons claimed to be unlawfully issued. Miller v. Batten, 273 S.W.2d 383, 1954 Ky. LEXIS 1170 (Ky. 1954).
Deficiency, if any, in petition on appeal, in that it failed to contain any allegation with respect to venue, which matter was brought to trial court's attention in defendants' motion to dismiss was remedied by the timely amendment of the petition before any pleading was filed by defendants and even before the court had passed on the motion to dismiss. Browning Mfg. Div. v. Paulus, 539 S.W.2d 296, 1976 Ky. LEXIS 54 (Ky. 1976).
5. Capacity.
Lack of capacity to sue may be presented by preliminary motion prior to a responsive pleading on the merits. Farler v. Perry County Board of Education, 355 S.W.2d 659, 1961 Ky. LEXIS 19 (Ky. 1961).
6. Statute of Frauds.
Though defense of statute of frauds should be pleaded affirmatively in defendant's answer, it may be raised alternately on motion to dismiss as fatal deficiency in plaintiff's claim if it is apparent on the face of complaint. Wilson v. Hoffman, 298 S.W.2d 317, 1957 Ky. LEXIS 375 (Ky. 1957).
7. Res Judicata.
Only in the absence of any issue of fact may the defense of res judicata be asserted by a motion to dismiss. Sedley v. West Buechel, 461 S.W.2d 556, 1970 Ky. LEXIS 640 (Ky. 1970).
8. Waiver of Defenses.
Where defendant properly raised issue of jurisdiction of court over his person, he did not waive the same by subsequently objecting to revival of actions and resisting motions for judgments therein. Weant's Adm'r v. Ellis, 287 S.W.2d 446, 1955 Ky. LEXIS 117 (Ky. 1955).
Improper venue is not waived when it is raised in an answer which also seeks affirmative relief. Martin v. Cornett-Lewis Coal Co., 287 S.W.2d 164, 1956 Ky. LEXIS 449 (Ky. 1956).
An objection to parties could not be raised for the first time on appeal. Dalton v. Mullins, 293 S.W.2d 470, 1956 Ky. LEXIS 69 (Ky. 1956).
The failure to join an indispensable party is not waived by failure to raise the defect, because proper judgment could not be entered without his joinder. Treadway v. Russell, 299 S.W.2d 245, 1957 Ky. LEXIS 401 (Ky. 1957).
Where complaint for personal injuries sufficiently stated claim against truck owner, complaint was not fatally defective for failing to indicate whether owner was a partnership or a corporation, and any question concerning legal entity of owner was waived through failure to raise objection by specific negative averment. Clement Bros. Constr. Co. v. Moore, 314 S.W.2d 526, 1958 Ky. LEXIS 299 (Ky. 1958).
Where no process was served on the defendant, he did not waive the lack of personal jurisdiction by filing a motion to quash the summons and process and filing an answer, since he raised the issue and his pleadings did not waive the defense. Cornett v. Smith, 446 S.W.2d 641, 1969 Ky. LEXIS 133 (Ky. 1969).
Where defendant failed to assert lack of jurisdiction over the person in original answer, appeared generally rather than specially, and engaged in extensive discovery proceeding in the course of litigating the action on its merits, it waived its defense of lack of jurisdiction over the person under this rule and CR 12.08. Williams v. Indiana Refrigerator Lines, Inc., 612 S.W.2d 350, 1981 Ky. App. LEXIS 221 (Ky. Ct. App. 1981).
The appearance by the defendant's counsel in signing the agreed order of dismissal and in filing motions seeking affirmative relief did not constitute an entry of appearance sufficient to give the court jurisdiction over the property and person of the defendant where he was only constructively served. First Nat'l Bank v. Hartmann, 747 S.W.2d 614, 1988 Ky. App. LEXIS 12 (Ky. Ct. App. 1988).
9. Motion to Dismiss.
Motion to dismiss for failure to state a claim takes the place of the general demurrer, though it is not precisely the same procedural device. Wilson v. Hoffman, 298 S.W.2d 317, 1957 Ky. LEXIS 375 (Ky. 1957).
Like the old general demurrer, a motion to dismiss on the ground that the complaint fails to state a claim upon which relief may be granted admits as true the material facts of the complaint. Upchurch v. Clinton County, 330 S.W.2d 428, 1959 Ky. LEXIS 200 (Ky. 1959).
A motion to dismiss for failure to state a claim takes the place of the former general demurrer with the exception that under the rules a pleading is no longer construed against the pleader and the court should not dismiss unless it appears the plaintiff would not be entitled to relief under any state of facts which could be proved in support of his claim. Ewell v. Central City, 340 S.W.2d 479, 1960 Ky. LEXIS 53 (Ky. 1960).
In determining whether a complaint states a cause of action, the substance of the complaint rather than the name assigned it is decisive. First Nat'l Bank v. Gardner, 376 S.W.2d 311, 1964 Ky. LEXIS 447 (Ky. 1964).
If a motion for summary judgment is made by defendant solely on the basis of the complaint, the motion is functionally equivalent to a motion to dismiss for failure to state a claim under this rule. La Vielle v. Seay, 412 S.W.2d 587, 1966 Ky. LEXIS 19 (Ky. 1966).
When a complaint has been amended after a motion to dismiss for failure to state a claim upon which relief may be granted has been filed, the motion must be renewed to remain alive. Hawes v. Cumberland Contracting Co., 422 S.W.2d 713, 1967 Ky. LEXIS 42 (Ky. 1967).
For the purpose of testing the sufficiency of the complaint, the pleading must not be construed against the pleader and the allegations must be accepted as true. Pike v. George, 434 S.W.2d 626, 1968 Ky. LEXIS 235 (Ky. 1968).
A motion to dismiss the complaint for failure to state a claim should not be granted unless it appears the pleading party would not be entitled to relief under any set of facts which could be proved in support of his claim. Pari-Mutuel Clerks' Union v. Kentucky Jockey Club, 551 S.W.2d 801, 1977 Ky. LEXIS 457 (Ky. 1977).
Where trial judge was in a position to determine whether the issues presented in the complaint were the same as those which were or could have been originally litigated, his dismissal of the suit was not tantamount to the entry of a summary judgment, requiring pleadings and allegations of fact to be considered most favorably toward plaintiffs under this rule and CR 41.02, since dismissal was granted on the basis of questions of law rather than of fact. Copley v. Whitaker, 609 S.W.2d 940, 1980 Ky. App. LEXIS 400 (Ky. Ct. App. 1980).
While dismissal was noted by trial court to be pursuant to CR 56, appellate court would treat it as being under subdivision (f) of this rule and CR 12.03 where it could not determine whether matters outside the pleadings were presented. Feathers v. State Farm Fire & Casualty Co., 667 S.W.2d 693, 1983 Ky. App. LEXIS 385 (Ky. Ct. App. 1983).
A circuit court cannot dismiss a complaint sua sponte for failure to state a claim with or without notice or an opportunity to be heard. Gall v. Scroggy, 725 S.W.2d 867, 1987 Ky. App. LEXIS 446 (Ky. Ct. App. 1987).
A trial court should refrain from dismissing a complaint for failure to state a claim unless it is brought to its attention by way of pleading or motion to dismiss as set forth in this rule. Gall v. Scroggy, 725 S.W.2d 867, 1987 Ky. App. LEXIS 446 (Ky. Ct. App. 1987).
When considering a motion to dismiss under this rule, the pleadings should be liberally construed in a light most favorable to the plaintiff and all allegations taken in the complaint to be true. Gall v. Scroggy, 725 S.W.2d 867, 1987 Ky. App. LEXIS 446 (Ky. Ct. App. 1987).
Where the parties' contract established a one-year time limitation for claims, the contract did not violate public policy and the discovery rule of KRS 413.245 was inapplicable; therefore, because the owner's breach of contract and breach of warranty of merchantability action against the architect was brought 13 years after the home was completed, the trial court properly dismissed the action. Schultz v. Cooper, 134 S.W.3d 618, 2003 Ky. App. LEXIS 142 (Ky. Ct. App. 2003).
Where a psychologist's letter to a family court was directly related to a divorce proceeding and was relevant to the visitation matter before the court, a statement in the letter was absolutely privileged; the trial court properly dismissed an attorney's defamation suit against the psychologist. Rogers v. Luttrell, 144 S.W.3d 841, 2004 Ky. App. LEXIS 66 (Ky. Ct. App. 2004).
It was error for the lower court to consider material outside of the pleadings when it considered the employer's motion to dismiss the employee's complaint pursuant to CR 12.02. Blose v. Humana, Inc., 2006 Ky. App. LEXIS 247 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 325 (Ky. Ct. App. 2006), rev'd, 247 S.W.3d 892, 2008 Ky. LEXIS 67 (Ky. 2008).
10. — When Granted.
A complaint should not be dismissed for failure to state a claim unless it appears to a certainty that the claimant is entitled to no relief under any state of facts which could be proved in support of the claim. Spencer v. Woods, 282 S.W.2d 851, 1955 Ky. LEXIS 278 (Ky. 1955); Upchurch v. Clinton County, 330 S.W.2d 428, 1959 Ky. LEXIS 200 (Ky. 1959); Ingram v. Ingram, 283 S.W.2d 210, 1955 Ky. LEXIS 296 (Ky. 1955).
Where a complaint employs language tending to specify particular acts of alleged negligence but may reasonably be taken as alleging in general that negligent conduct on the part of the defendant resulted in damage to the plaintiff, the complaint should not be dismissed unless there is no state of facts that could be proved in support of the claim of negligence. Edge v. Hook, 303 S.W.2d 310, 1957 Ky. LEXIS 258 (Ky. 1957).
Under the theory of “notice” pleading, a complaint will not be dismissed for a failure to state a claim unless it appears to a certainty that the plaintiff would not be entitled to relief under any state of facts which could be proven in support of his claim; therefore, allegation in pleading that action of planning commission and fiscal court constituted spot zoning gave fair notice and as far as the pleadings were concerned a state of facts might be proved in support of the claim that would entitle plaintiff to relief. Pierson Trapp Co. v. Peak, 340 S.W.2d 456, 1960 Ky. LEXIS 42 (Ky. 1960).
Under this rule a court should not dismiss for failure to state a claim unless the pleading party appears not to be entitled to relief under any statement of facts which could be proved in support of his claim. Weller v. McCauley, 383 S.W.2d 356, 1964 Ky. LEXIS 36 (Ky. 1964).
If a trial court is inclined to dismiss a complaint sua sponte for failure to state a claim, it must (1) allow service of the complaint upon the defendant; (2) notify all parties of its intent to dismiss the complaint; (3) give the plaintiff a chance to either amend his complaint or respond to the reasons stated by the district court in its notice of intended sua sponte dismissal; (4) give the defendant a chance to respond or file an answer or motions; and (5) if the claim is dismissed, state its reasons for the dismissal. Gall v. Scroggy, 725 S.W.2d 867, 1987 Ky. App. LEXIS 446 (Ky. Ct. App. 1987).
Dismissal of personal injury cause of action for failure to state a claim upon which relief could be granted was affirmed as the plaintiff failed to show she suffered any present injury as a result of the defendant's alleged conduct. Wood v. Wyeth-Ayerst Labs., 82 S.W.3d 849, 2002 Ky. LEXIS 167 (Ky. 2002).
Dismissal of an action by lower elevation land owners for damages from storm water drainage that came from land owned by upper elevation land owners was proper since the “reasonable use” rule was properly applied to determine the rights and obligations of the upper elevation owners in ridding the land of diffused surface waters onto lands below. The upper elevation land owners did not act unreasonably by pumping water from the land, by elevating the topsoil, and by building a ditch to drain water since: (1) there was no drainage system in place when both parties bought their land; (2) the upper owners did not add additional water to the drainage; and (3) there was nothing unreasonable in diverting the drainage water from its natural course. Walker v. Duba, 161 S.W.3d 348, 2004 Ky. App. LEXIS 322 (Ky. Ct. App. 2004), rehearing denied, 2005 Ky. App. LEXIS 2 (Ky. Ct. App. 2005).
Appeal was reviewed under the standard for a CR 12.02 motion to  dismiss where the circuit court relied on records attached to an out-of-state pleading, that pleading was attached to the bank's motion to dismiss, the documents were central to the claims in the complaint, and thus, the records were subject to consideration without converting the motion to dismiss to a motion for summary judgment. Netherwood v. Fifth Third Bank, Inc., — S.W.3d —, 2017 Ky. App. LEXIS 45 (Ky. Ct. App. 2017).
11. — Treated As Summary Judgment.
Where defendants moved for dismissal for failure to state a claim upon which relief could be granted and filed depositions in support of the motion over plaintiffs' objection, the court properly treated the motion as if it were a motion for summary judgment and allowed the plaintiffs to file a deposition in opposition. Mullins v. Weatherly, 298 S.W.2d 673, 1957 Ky. LEXIS 377 (Ky. 1957).
When matters outside the pleadings are considered on a motion to dismiss for failure to state a claim, the motion must be treated as one for summary judgment. Ferguson v. Oates, 314 S.W.2d 518, 1958 Ky. LEXIS 295 (Ky. 1958).
Chancellor was justified in considering affidavit offered by defendant to support his motion to dismiss complaint for failure to state a cause of action where such affidavit did not controvert facts pleaded but rather explained circumstances referred to in complaint and sought to show that complaint did not state a claim which would entitle plaintiff to relief. R-K Distributing Co. v. Raible, 317 S.W.2d 488, 1958 Ky. LEXIS 91 (Ky. 1958).
Matters outside the record may be presented in support of a motion to dismiss and, if not excluded by the court, convert the motion to one for summary judgment. McCray v. Lake Louisvilla, 332 S.W.2d 837, 1960 Ky. LEXIS 171 (Ky. 1960).
Even if the statement of facts in the defendant's memorandum was entitled to be considered, some of the facts in the statement controverted fact allegations of the complaint so as to establish, rather than negative, the existence of genuine issues of material facts. Spillman v. Beauchamp, 362 S.W.2d 33, 1962 Ky. LEXIS 253, 2 A.L.R.3d 814 (Ky. 1962).
Statements of facts in legal memorandum are not within category of “matters outside the pleadings.” Spillman v. Beauchamp, 362 S.W.2d 33, 1962 Ky. LEXIS 253, 2 A.L.R.3d 814 (Ky. 1962).
When a motion to dismiss is treated as a motion for summary judgment, the question for determination is not whether the complaint states a claim upon which relief can be granted but whether the record, including depositions, as submitted to the court, discloses a genuine issue as to any material fact. Bell v. Courier-Journal & Louisville Times Co., 402 S.W.2d 84, 1966 Ky. LEXIS 351 (Ky. 1966).
Court did not err in considering affidavits of defendant's attorney supporting a motion to dismiss for failure to state a claim in a personal injury suit against fellow servant, as motion was to be treated as one for summary judgment with supporting affidavits, and there is no requirement in CR 56.02 that the affidavit be that of the party. Johnson v. Lohre, 508 S.W.2d 785, 1974 Ky. LEXIS 633 (Ky. 1974), overruled, Brooks v. Burkeen, 549 S.W.2d 91, 1977 Ky. LEXIS 407 (Ky. 1977), overruled in part, Brooks v. Burkeen, 549 S.W.2d 91, 1977 Ky. LEXIS 407 (Ky. 1977).
Where parties to a suit filed exhibits and affidavits in support of their respective positions, a motion to dismiss the complaint for failure to state a claim upon which relief could be granted should be treated as a motion for summary judgment. Bowlin v. Thomas, 548 S.W.2d 515, 1977 Ky. App. LEXIS 654 (Ky. Ct. App. 1977), overruled, Roberts v. Fayette County Bd. of Educ., 173 S.W.3d 918, 2005 Ky. App. LEXIS 217 (Ky. Ct. App. 2005).
Affidavit in support of motion to dismiss was considered by the court to be determinative of the issue; therefore, the accompanying motion was treated as a motion for summary judgment under CR 56. Cabinet for Human Resources v. Women's Health Servs., 878 S.W.2d 806, 1994 Ky. App. LEXIS 72 (Ky. Ct. App. 1994).
Provided litigants are given an opportunity to present evidence which reveals the existence of disputed material facts, and upon the trial court's determination that there are no such disputed facts, summary judgment is appropriate. Hoke v. Cullinan, 914 S.W.2d 335, 1995 Ky. LEXIS 140 (Ky. 1995).
Trial court erred in treating a bank's motion to dismiss as one for summary judgment and dismissing the plaintiff's negligent misrepresentation case against the bank with prejudice because the plaintiff's CR 41.01(1) motion, filed after the bank's motion to dismiss was filed but before the trial court's consideration of it, was automatic and ended the suit before the trial court's consideration of the bank's motion; a motion to dismiss under CR 12.02, even if later treated as a motion for summary judgment, was not among the pleadings which barred a voluntary dismissal without prejudice. Whaley v. Whitaker Bank, Inc., 254 S.W.3d 825, 2008 Ky. App. LEXIS 137 (Ky. Ct. App. 2008).
11. Treated As Summary Judgment.
Because matters outside the pleadings were considered in granting a motion to dismiss, the appellate court applied the summary judgment standard of review. Keybank N.A. v. Allen, 499 S.W.3d 693, 2016 Ky. App. LEXIS 144 (Ky. Ct. App. 2016).
12. Local Rules.
Circuit court rule which provided that failure of motion to state with particularity ground for motion and to include authorities relied on would be deemed dilatory filing and would not toll time in which to file responsive pleading was held in conflict with CR 12.01 and therefore movant had ten days after notice that the motion was stricken in which to answer. Newdigate v. Walker, 384 S.W.2d 312, 1964 Ky. LEXIS 89 (Ky. 1964).
13. Burden of Movant.
While it is true that filing a motion under this rule tolls the running of time within which to file an answer, movant must also exhibit good faith by seeking to bring motion on for an early hearing and ruling. Carnahan v. Yocom, 526 S.W.2d 301, 1975 Ky. LEXIS 96 (Ky. 1975).
In action against corporation, where there was evidence in the form of an affidavit of the Secretary of State that he had placed in the mail a summons and a copy of the complaint and that no receipt or returned mail was ever received by him, and no affidavit or even suggestion from the corporation indicating that the summons and complaint was not received in the mail, any inconclusiveness that might be present in the record had to be resolved against the corporation, since it failed to raise and prove the defense of lack of personal jurisdiction. Haven Point Enterprises, Inc. v. United Kentucky Bank, Inc., 690 S.W.2d 393, 1985 Ky. LEXIS 302 (Ky. 1985).
14. Collateral Estoppel.
Son is barred by collateral estoppel from challenging validity of deed of real estate to his father, upon whose petition son was adjudged incompetent, where claim could have been raised in previous proceeding for interpretation of will of father. Powell v. Winchester Bank, 551 S.W.2d 820, 1977 Ky. App. LEXIS 706 (Ky. Ct. App. 1977).
15. Workers' Compensation.
Exclusivity of liability provision of Workers' Compensation Act, is an affirmative defense which must be pleaded and proven, the failure of which amounts to a waiver. Gordon v. NKC Hosps., 887 S.W.2d 360, 1994 Ky. LEXIS 132 (Ky. 1994).
16. Statute of Limitations.
Trial court properly dismissed the injured parties' complaint as time-barred as under KRS 413.320, the one-year statute of limitations for personal injury actions set forth in KRS 413.140(1)(a) applied to actions brought in Kentucky premised on the Colorado Ski Safety Act of 1979, specifically Colo. Rev. Stat. § 33-44-109(2). Stivers v. Ellington, 140 S.W.3d 599, 2004 Ky. App. LEXIS 214 (Ky. Ct. App. 2004).
17. Failure to State a Cause of Action.
Insurer's auto property damage subrogation action against the driver of a vehicle involved in an accident with an insured was properly dismissed for failure to state a cause of action; the action was untimely because it was filed more than two (2) years after the date that the underlying auto accident occurred. Am. Premier Ins. Co. v. McBride, 159 S.W.3d 342, 2004 Ky. App. LEXIS 291 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 145 (Ky. Apr. 13, 2005).
It was not error for a trial court to dismiss an inmate's request for a writ of mandamus to require a parole board to grant him a new parole hearing, under CR 12.02(f), because the videotape of the inmate's sentencing hearing, which he asserted was new evidence that was unavailable at the time of his initial parole hearing, was not “significant new evidence that was not available at the time of the hearing,” under 501 KAR 1:030, § 4(4), as it was neither unavailable at the time of the hearing nor was it new evidence. Sheckles v. Ky. Parole Bd., — S.W.3d —, 2006 Ky. App. LEXIS 53 (Ky. Ct. App. 2006).
Circuit Court properly dismissed an adjacent landowner's suit filed against various county entities and individuals, in which he alleged that one of the county defendants, the Executive Director of the Laurel County Industrial Development Authority, made false statements about certain property, discouraging a hospital from building thereon, as the adjacent landowner failed to show that he owned the land allegedly affected by the claimed false statements, failed to plead special damages with any degree of certainty, and filed his suit outside of the time limitations under KRS 413.140(1)(d). Keith v. Laurel County Fiscal Court, 254 S.W.3d 842, 2008 Ky. App. LEXIS 157 (Ky. Ct. App. 2008).
18. Personal Jurisdiction.
The court's lack of jurisdiction over the defendant and the pendency of another action between the same parties for the same cause could not be raised by a special demurrer even where evidence of these conditions was filed with the special demurrer. Coggins v. Coggins, 289 Ky. 570, 159 S.W.2d 4, 1942 Ky. LEXIS 575 (Ky. 1942) (decided under prior law).
Where the court lacked jurisdiction of the person or another action between the same parties for the same cause was pending, objection must have been made by special demurrer when the defect was shown by the pleading and a failure to so object waived the defect. Gorin v. Gorin, 292 Ky. 562, 167 S.W.2d 52, 1942 Ky. LEXIS 127 (Ky. 1942) (decided under prior law).
Where defendant filed a motion meeting the requirements of a plea to jurisdiction of the court but styled “amended motion,” the court erred in not treating it as a plea to jurisdiction. Williams v. Sanders, 293 Ky. 216, 168 S.W.2d 552, 1942 Ky. LEXIS 9 (Ky. 1942) (decided under prior law).
Where defendant in a divorce action filed a pleading styled “affidavit” with a recitation of facts showing that at the time the action was filed she had moved her residence from the county in which the action was filed, the style of the pleading did not prevent its being an answer in abatement and the trial court erred in not sustaining it. Brumfield v. Baxter, 307 Ky. 316, 210 S.W.2d 972, 1948 Ky. LEXIS 736 (Ky. 1948) (decided under prior law).
19. Premature Action.
The prohibition against suits against an executor within six months of his appointment may be raised by either a special demurrer or by a plea in abatement, where the violation appears on the face of the petition. Collett v. Helton, 264 Ky. 214, 94 S.W.2d 603, 1936 Ky. LEXIS 296 (Ky. 1936) (decided under prior law).
Where a petition for settlement of an estate did not show on its face that it was brought within six months of the appointment of the administratrix, the objection could not be raised by special demurrer or by motion but had to be raised by setting forth the facts showing it to be premature in an answer, and the filing of such answer did not waive the right to have the action dismissed. Courtney v. Morgan, 288 Ky. 342, 156 S.W.2d 175, 1941 Ky. LEXIS 109 (Ky. 1941) (decided under prior law).
20. Another Action Pending.
Where three separate actions were filed to recover from an insurer for the loss of three automobiles in the same fire, the three actions were properly consolidated under a plea in abatement. Barker v. Hartford Fire Ins. Co., 100 F. Supp. 1022, 1951 U.S. Dist. LEXIS 4031 (E.D. Ky. 1951) (decided under prior law).
21. Misnomer.
A misnomer in a complaint cannot be reached by a plea in bar but by a plea in abatement. Wedding v. First Nat'l Bank, Inc., 280 Ky. 610, 133 S.W.2d 931, 1939 Ky. LEXIS 175 (Ky. 1939) (decided under prior law).
22. Parties.
An action by a Commonwealth's attorney against an alleged usurper of the office of member of a county school board was subject to a special demurrer, because a Commonwealth's attorney did not have authority to maintain the action. Tipton v. Commonwealth, 238 Ky. 111, 36 S.W.2d 855, 1931 Ky. LEXIS 188 (Ky. 1931) (decided under prior law).
Plaintiff's capacity to sue must be raised by answer where the lack of capacity does not appear on the face of the pleadings. State Farm Mut. Auto Ins. Co. v. Hall, 292 Ky. 22, 165 S.W.2d 838, 1942 Ky. LEXIS 18 (1942) (decided under prior law).
Where the defendant incorporated a special and general demurrer in an answer which set out plaintiffs' lack of capacity to sue, the court erred in sustaining the general demurrer because the complaint did state a cause of action, but reversal was not required, since the special demurrer should have been sustained and the plaintiffs did not complain of being deprived of an opportunity to join issue in their capacity. Tinsley v. Gibson, 298 Ky. 533, 183 S.W.2d 528, 1944 Ky. LEXIS 942 (1944) (decided under prior law).
The issue of defendant's corporate existence was not raised by its general denial, since the issue was one of a defect in parties reachable by a special demurrer or plea in abatement. Breslin Constr. Co. v. Hamilton, 301 Ky. 746, 193 S.W.2d 156, 1946 Ky. LEXIS 561 (1946) (decided under prior law).
Generally, a defect in parties or objections based upon the absence of a legal right to maintain an action should be raised by demurrer, plea in abatement or in bar. Thompson-Starrett Co. v. Mason's Adm'rs, 304 Ky. 764, 201 S.W.2d 876, 1946 Ky. LEXIS 938 (Ky. 1946) (decided under prior law).
23. — Waiver.
Where defendant did not specifically object until the issues had been made up and all proof taken, any defect in parties was waived. Shaw v. Strauch's Adm'r, 294 Ky. 558, 172 S.W.2d 50, 1943 Ky. LEXIS 473 (Ky. 1943) (decided under prior law).
A defect in parties could not be raised for the first time on appeal. Wathen v. Mackey, 300 Ky. 115, 187 S.W.2d 1000 (1945) (decided under prior law).
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Rule 12.03.  Motion for judgment on the pleadings.
Text
After the pleadings are closed but within such time as not to delay the trial, any party may move for judgment on the pleadings. If, on such motion, matters outside the pleading are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided for in Rule 56, and all parties shall be given reasonable opportunity to present all materials made pertinent to such a motion by Rule 56.
Annotations
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NOTES TO DECISIONS

 	1. 	In general.
 	2. 	When Granted.
 	3. 	Admissions.
 	4. 	Summary Judgment.
 	5. 	Dismissal.
 	6. 	Failure to State a Claim.
 	7. 	Without Prior Notice.
1. In general.
Where defendant moved to dismiss the complaint because it was not brought in good faith and because the court could not grant the relief requested and the plaintiff moved to dismiss the answer, the court properly treated the motions as asking for judgment on the pleadings. Tipton v. White, 287 S.W.2d 422, 1956 Ky. LEXIS 456 (Ky. 1956).
Where the undisputed facts in a cause of action against architect for water penetration problems of a building demonstrated that the statute of limitations expired prior to the filing of the action, the Circuit Court was not required to confirm the award of the arbitrator and enter a judgment in favor of building owner, for as matter of law, architect was entitled to judgment. Old Mason's Home v. Mitchell, 892 S.W.2d 304, 1995 Ky. App. LEXIS 15 (Ky. Ct. App. 1995).
While appellant argued that the trial court erred in considering a motion for judgment on the pleadings before the pleadings were closed, an examination of the record did not reveal any objection to the consideration of the motion, and thus the error, if any, was not properly preserved for review. Broaddus v. Campbell, 911 S.W.2d 281, 1995 Ky. App. LEXIS 204 (Ky. Ct. App. 1995).
2. When Granted.
A judgment on the pleadings can be granted only if, on the admitted material facts, the movant is clearly entitled to judgment. Archer v. Citizens Fidelity Bank & Trust Co., 365 S.W.2d 727, 1962 Ky. LEXIS 297 (Ky. 1963).
A motion for judgment on the pleadings, although denominated “for summary judgment,” should not be granted if any defense which is pleaded is a sufficient defense. Bennett v. Bennett, 477 S.W.2d 799, 1972 Ky. LEXIS 369 (Ky. 1972).
Judgment on the pleadings was properly granted in favor of a county in a city's action for reimbursement for repairs made to a county road within the city's annexed territory because once the city annexed the county road, it was the responsibility of the city to maintain that road and the county was relieved of maintenance responsibilities for the road. City of Pioneer Vill. v. Bullitt County, 104 S.W.3d 757, 2003 Ky. LEXIS 31 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 133 (Ky. 2003).
Where the owner alleged that the bank breached a contract and was negligent for failure to freeze the bank accounts on the owner's request that were set up by the owner's brother on behalf of their corporation without the owner's consent, the bank was entitled to judgment on the pleadings pursuant to CR 12.03(c), because the owner did not support the request to freeze the accounts with a court order or bond as required under KRS 287.800. Lindley v. Paducah Bank & Trust, 114 S.W.3d 259, 2002 Ky. App. LEXIS 2356 (Ky. Ct. App. 2002).
3. Admissions.
When party moves for judgment on pleadings, he admits for the purposes of his motion not only truth of all his adversary's well-pleaded allegations of fact and fair inference therefrom but also untruth of all his own allegations which have been denied by his adversary. Archer v. Citizens Fidelity Bank & Trust Co., 365 S.W.2d 727, 1962 Ky. LEXIS 297 (Ky. 1963).
The moving party on a motion for a judgment on the pleadings admits for the purposes of the motion the truth or denials of the adversary's pleadings. Sheffer v. Chromalloy Mining & Mineral Div. of Chromalloy American Corp., 578 S.W.2d 594, 1979 Ky. App. LEXIS 383 (Ky. Ct. App. 1979).
4. Summary Judgment.
Where the commonwealth made out a prima facie showing for forfeiture of bail bond for failure of principal to appear for trial and surety's answer presented no legal defense, the commonwealth was entitled to judgment on its motion for summary judgment treated as a motion for judgment on the pleadings as provided by civil rule. Burd v. Commonwealth, 335 S.W.2d 945, 1960 Ky. LEXIS 305 (Ky. 1960).
A motion for summary judgment made by either party solely on the basis of the complaint, answer, and other pleading, if any, is functionally equivalent to a motion for judgment on the pleadings and should be denied if the pleadings raise any issue of material fact. La Vielle v. Seay, 412 S.W.2d 587, 1966 Ky. LEXIS 19 (Ky. 1966).
While dismissal was noted by trial court to be pursuant to CR 56, appellate court would treat it as being under CR 12.02(f) and this rule where it could not determine whether matters outside the pleadings were presented. Feathers v. State Farm Fire & Casualty Co., 667 S.W.2d 693, 1983 Ky. App. LEXIS 385 (Ky. Ct. App. 1983).
The defendant's motion for a judgment on the pleadings under this rule became one for summary judgment as the trial court considered “matters” outside the pleadings in arriving at its decision. Moss v. Robertson, 712 S.W.2d 351, 1986 Ky. App. LEXIS 1078 (Ky. Ct. App. 1986).
Affidavit in support of motion to dismiss was considered by the court to be determinative of the issue; therefore, the accompanying motion was treated as a motion for summary judgment under CR 56. Cabinet for Human Resources v. Women's Health Servs., 878 S.W.2d 806, 1994 Ky. App. LEXIS 72 (Ky. Ct. App. 1994).
Where litigants are given an opportunity to present evidence which reveals the existence of disputed material facts and where the trial court determines that there are no such disputed facts, summary judgment is appropriate. Hoke v. Cullinan, 914 S.W.2d 335, 1995 Ky. LEXIS 140 (Ky. 1995).
While the doctors'  and hospital's motions to dismiss the wrongful death action were filed pursuant to CR 12.03 and the trial court's order was styled an “Order Dismissing Complaint,” it was, in fact, a summary judgment as the trial court allowed the parties to file various depositions and affidavits in the record before ruling on the motions to dismiss. Bennett v. Nicholas, 250 S.W.3d 673, 2007 Ky. App. LEXIS 330 (Ky. Ct. App. 2007).
5. Dismissal.
The dismissal of a complaint seeking a declaratory judgment which was based on an issue of law and in effect was a declaration of rights between parties having conflicting lease interests in certain oil and gas may be treated as a judgment entered on the pleadings under this rule. Cameron v. Lebow, 338 S.W.2d 399, 1960 Ky. LEXIS 397 (Ky. 1960), rev'd, 394 S.W.2d 773, 1965 Ky. LEXIS 209 (Ky. 1965).
6. Failure to State a Claim.
Where plaintiff sought to recover legal expenses and costs incurred in defending federal antitrust suit, trial court properly dismissed action for failure to state a claim under this rule where plaintiff failed to state a claim based on negligence or breach of an implied or express contract in seeking damages against defendant city. Quick v. Louisville, 613 S.W.2d 428, 1980 Ky. App. LEXIS 428 (Ky. Ct. App. 1980).
7. Without Prior Notice.
Where in action on enforcement of joint will the trial court rendered its decision without prior notice of hearing as required by CR 56.03, plaintiffs were not prejudiced for although the record spoke of summary judgment it was actually a judgment on the pleadings where the notice requirement is less stringent. Mansfield v. Voedisch, 672 S.W.2d 678, 1984 Ky. App. LEXIS 543 (Ky. Ct. App. 1984).
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Rule 12.04.  Preliminary hearing.
Text
The defenses and relief enumerated in Rules 12.02 and 12.03, whether made in a pleading or by motion, shall be heard and determined before trial on application of any party unless the court orders that the hearings and determination thereof be deferred until the trial.
Rule 12.05.  Motion for more definite statement.
Text
If a pleading to which a responsive pleading is permitted is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading, he may move for a more definite statement before interposing his responsive pleading. The motion shall point out the defects complained of and the details desired. If the motion is granted and the order of the court is not obeyed within 10 days after service of notice of the order or within such time as the court may fix, the court may strike the pleading to which the motion was directed or make such order as it deems just.
Annotations
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NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Accounting.
 	3. 	Harmless Denial.
 	4. 	Waiver.
 	5. 	Discretion.
 	6. 	False Imprisonment.
 	7. 	Implied Warranty.
 	8. 	Refusal to Amend.
 	9. 	Remanded Cases.
1. Purpose.
A motion for a more definite statement is to enable a party to frame a responsive pleading and it should be sustained when the true nature of the claim or defense cannot be reasonably determined. Alvey v. Kern, 354 S.W.2d 516, 1962 Ky. LEXIS 48 (Ky. 1962).
2. Accounting.
In an action in the nature of an accounting between a landlord and tenant in which the defendant admitted owing the amounts alleged by the plaintiff but alleged that plaintiff was indebted to him in stated amounts for each pasture of a pony, labor which plaintiff was supposed to render and failed to, and labor in crops, the court properly sustained a motion to make more definite as to defendant's claims. Caldwell v. Frazier, 304 S.W.2d 922, 1957 Ky. LEXIS 287 (Ky. 1957).
3. Harmless Denial.
Where defendant's motion to make more certain was overruled and the defendant gained the information sought by deposition and did not attempt to file additional pleadings or alter the prior ones, any error in denying the motion was harmless. Alvey v. Kern, 354 S.W.2d 516, 1962 Ky. LEXIS 48 (Ky. 1962).
In an action for damages resulting from blasting where defendant moved to make more specific by giving the dates of the alleged blasting, the complaint stated that the blasting occurred in late May or early June, and one of the defendant's agents stated that he knew of no blasting records kept by defendant, the defendant was not prejudiced by the overruling of the motion. Juett v. Calhoun, 405 S.W.2d 946, 1966 Ky. LEXIS 276 (Ky. 1966).
4. Waiver.
In an action for fraud where defendant did not move to make more certain, he could not complain of the lack of particularity in the complaint. Scott v. Farmers State Bank, 410 S.W.2d 717, 1966 Ky. LEXIS 43 (Ky. 1966).
5. Discretion.
Trial court did not abuse its discretion in dismissing action because of utter neglect of plaintiffs to respond to court's order to file a more definite statement. Reisert v. Apple Valley Resort, Inc., 551 S.W.2d 256, 1977 Ky. App. LEXIS 720 (Ky. Ct. App. 1977).
6. False Imprisonment.
A complaint for false imprisonment which alleged that defendant had “suddenly grabbed plaintiff and laid hold upon her hands, arms and body … and imputed to her that she had stolen certain articles from said store and thereupon … unlawfully, and against her will and consent, took her into custody and detained her and deprived her right of freedom and locomotion and publicly searched her and her shopping bag” sufficiently advised the defendant of the cause of action and the court properly overruled the defendant's motion to make more definite. Great Atl. & Pac. Tea Co. v. Smith, 281 Ky. 583, 136 S.W.2d 759, 1939 Ky. LEXIS 37 (1939) (decided under prior law).
7. Implied Warranty.
In an action on implied warranty, the trial court properly required the plaintiff to set out the contractual arrangement from which the warranty allegedly arose. Citizens Ice & Fuel Co. v. Fairbanks, Morse & Co., 293 Ky. 64, 168 S.W.2d 586, 1943 Ky. LEXIS 578 (Ky. 1943) (decided under prior law).
8. Refusal to Amend.
In an action to recover two tracts of land where a motion to make more certain was granted as to plaintiff's description of one of the tracts and plaintiff refused to plead further, the court erred in dismissing the whole petition and should have dismissed the claim as to the insufficiently described tract only. Branson v. Yeary, 266 Ky. 527, 99 S.W.2d 707, 1936 Ky. LEXIS 699 (1936) (decided under prior law).
9. Remanded Cases.
The court may permit amendment of pleadings in cases sent back by the appellate court except in particulars as the appellate court may have directed how to proceed. Eigelbach v. Roppel, 283 Ky. 749, 142 S.W.2d 983, 1940 Ky. LEXIS 395 (1940) (decided under prior law).
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Rule 12.06.  Motion to strike.
Text
Upon motion made by a party before responding to a pleading or, if no responsive pleading is permitted by these rules, upon motion made by a party within 20 days after the service of the pleading upon him or upon the court's own initiative at any time, the court may order stricken from any pleading any insufficient defense or any sham, redundant, immaterial, impertinent or scandalous matter.
Annotations

Cited:  Newdigate v. Walker, 384 S.W.2d 312, 1964 Ky. LEXIS 89 (Ky. 1964).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Contributory Negligence.
 	3. 	Irrelevant Allegations.
1. Application.
Where on the pleadings the defendant's answer pleaded a sufficient defense the plaintiff's motion for summary judgment must be overruled, but if one or more of the other defenses stated in the answer were insufficient the proper course to reach those issues on the pleadings would be by motion to strike the insufficient defenses. Bennett v. Bennett, 477 S.W.2d 799, 1972 Ky. LEXIS 369 (Ky. 1972).
Where the homeowner's exceptions to the commissioners' report were incorporated in his answer, the whole could be considered a pleading, and since the Commonwealth did not file its motion to strike within the 20 days, required by this rule, after the homeowner filed his answer and exceptions, the exceptions should not have been stricken. Stidham v. Commonwealth, Dep't of Transp., Bureau of Highways, 579 S.W.2d 372, 1978 Ky. App. LEXIS 671 (Ky. Ct. App. 1978).
It was inappropriate to strike an appellee's brief for failure to file a cross-appeal, because the appellee had argued the same procedural issue in the trial court, even though it had ultimately been the winner on the merits. Geupel Constr. Co. v. Commonwealth Transp. Cabinet, 136 S.W.3d 43, 2003 Ky. App. LEXIS 39 (Ky. Ct. App. 2003).
Exchange compliance (discovery) filed with the court by fax almost 12 hours before a court imposed deadline did not run afoul of CR 12.06 or CR 5.03, as the evidence was material and sufficiently identified the opposing party. Goldsmith v. Bennett-Goldsmith, 227 S.W.3d 459, 2007 Ky. App. LEXIS 131 (Ky. Ct. App. 2007).
2. Contributory Negligence.
The availability of the defense of contributory negligence may be raised by a motion to strike it as insufficient. Hodges v. Yarbro, 374 S.W.2d 845, 1964 Ky. LEXIS 391 (Ky. 1964).
3. Irrelevant Allegations.
In an action for breach of warranty on equipment, it was error to overrule defendant's motion to strike allegations relating to plaintiff's satisfaction with the old equipment which was replaced with that in question and the error was harmful since evidence was introduced to support such allegations. Rudolph Wurlitzer Co. v. Kaufman-Straus Co., 273 Ky. 149, 116 S.W.2d 305, 1938 Ky. LEXIS 613 (Ky. 1938)  (decided under prior law).
In an action by a city against a utility for lower rates and refunds, the court properly struck allegations concerning rates charged by the utility in other cities as irrelevant. Ludlow v. Union Light, Heat & Power Co., 299 Ky. 621, 186 S.W.2d 640, 1945 Ky. LEXIS 487 (1945) (decided under prior law).
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Rule 12.07.  Consolidation of defenses in motion.
Text
A party who makes a motion under Rule 12 may join with it the other motions herein provided for and then available to him. If a party makes a motion under Rule 12 but omits therefrom any defense or objection then available to him which Rule 12 permits to be raised by motion, he shall not thereafter make a motion based on the defense or objection so omitted, except a motion as provided in paragraph (2) of Rule 12.08 on any of the grounds there stated.
History
(Amended November 21, 1977, effective January 1, 1978.)
Annotations

Cross-References.
Defense, method of presentation, CR 12.02.
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Rule 12.08.  Waiver or preservation of certain defenses.
Text
(1)  A defense of lack of jurisdiction over the person, improper venue, insufficiency of process, or insufficiency of service of process is waived (a) if omitted from a motion in the circumstances described in Rule 12.07, or (b) if it is neither made by motion under Rule 12 nor included in a responsive pleading or an amendment thereof permitted by Rule 15.01 to be made as a matter of course.
(2)  A defense of failure to state a claim upon which relief can be granted, a defense of failure to join a party indispensable under Rule 19, and an objection of failure to state a legal defense to a claim may be made in any pleading permitted or ordered under Rule 7.01, or by motion for judgment on the pleadings, or at the trial on the merits.
(3)  Whenever it appears that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.
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1. Jurisdiction over Person.
There is no question that a default judgment against a defendant in a transitory action is invalid where defendant is not a resident in the county where the action is brought and is not served there, in violation of KRS 452.485, as CR 12 does not override KRS 452.485. Cash v. E'Town Furniture Co., 363 S.W.2d 102, 1962 Ky. LEXIS 270 (Ky. 1962).
Where defendant failed to assert lack of jurisdiction over the person defense in original answer, appeared generally rather than specially, and engaged in extensive discovery proceeding in the course of litigating the action on its merits, it waived its defense of lack of jurisdiction over the person under CR 12.02 and this rule. Williams v. Indiana Refrigerator Lines, Inc., 612 S.W.2d 350, 1981 Ky. App. LEXIS 221 (Ky. Ct. App. 1981).
The appearance by the defendant's counsel in signing the agreed order of dismissal and in filing motions seeking affirmative relief did not constitute an entry of appearance sufficient to give the court jurisdiction over the property and person of the defendant where he was only constructively served. First Nat'l Bank v. Hartmann, 747 S.W.2d 614, 1988 Ky. App. LEXIS 12 (Ky. Ct. App. 1988).
2. Venue.
Where the defendant did not raise the question of venue by answer or prior motion, it was waived, and the waiver was effective as to a subsequent cross claim against the defendant. Licking River Limestone Co. v. Helton, 413 S.W.2d 61, 1967 Ky. LEXIS 376 (Ky. 1967).
Defense on improper venue was waived in divorce action when not timely raised. Shepherd v. Mann, 490 S.W.2d 760, 1973 Ky. LEXIS 646 (Ky. 1973).
Lack of venue in divorce action must be timely raised to avoid waiver. Jaggers v. Martin, 490 S.W.2d 762, 1973 Ky. LEXIS 647 (Ky. 1973).
If the parties can agree on a county of venue where both sides can receive a fair trial, then the trial court should give substantial weight to the agreement of the parties and authorize the change of venue to the county agreed upon, because the agreement dispenses with statutory requirements of a trial court to conduct an evidentiary hearing to determine whether the defendant could receive a fair trial in an adjacent county since venue, unlike subject-matter jurisdiction, may be waived by the parties to a civil or criminal action by agreement or otherwise. Commonwealth v. Hampton, 814 S.W.2d 584, 1991 Ky. LEXIS 112 (Ky. 1991).
As a former wife waived her objection to improper venue under KRS 452.470 by filing the divorce petition in a county where neither party resided, and as the former husband waived any objection to improper venue by failing to raise it by motion, responsive pleading, or an amendment thereof, his motion to transfer venue was properly denied. Stipp v. St. Charles, 291 S.W.3d 720, 2009 Ky. App. LEXIS 96 (Ky. Ct. App. 2009).
3. Failure to State Claim.
In an action for continuation of disability payments under the workmen's compensation law after the death of the injured worker, the defense that the plaintiff did not come under the law requiring such payments was similar to a defense of failure to state a cause of action and could be raised at any point prior to judgment. Adkins v. International Harvester Co., 286 S.W.2d 528, 1956 Ky. LEXIS 420 (Ky. 1956).
In an action for injuries suffered when a rifle malfunctioned against the owner on the ground that the owner negligently loaded the rifle and the owner sought indemnification from the seller of the rifle on the ground that it was defective, the seller's motion for a directed verdict should have been considered as a motion at trial raising the failure to state a cause of action against him, because he was not responsible for the owner's negligence in loading the rifle. Schuster v. Steedley, 406 S.W.2d 387, 1966 Ky. LEXIS 198 (Ky. 1966).
4. Indispensable Party.
The defense of failure to join an indispensable party may be raised by motion or responsive pleading, but failure to so raise it does not waive the defense. Treadway v. Russell, 299 S.W.2d 245, 1957 Ky. LEXIS 401 (Ky. 1957).
5. Party in Interest.
A question of whether a defendant was a real party in interest was waived when it filed its answer without raising the question. Owensboro Nat'l Bank v. Department of Revenue, 394 S.W.2d 461, 1965 Ky. LEXIS 183 (Ky. 1965).
6. Jurisdiction over Subject Matter.
Subject matter jurisdiction may not be waived. Commonwealth, Dep't of Highways v. Berryman, 363 S.W.2d 525, 1962 Ky. LEXIS 279 (Ky. 1962).
Mother's allegation on appeal that the father failed to comply with the requirements of KRS 403.350, thus depriving the family court of subject matter jurisdiction over the father's motion to modify custody, was reviewable regardless of whether the mother preserved the argument. Rankin v. Coffman, — S.W.3d —, 2007 Ky. App. LEXIS 119 (Ky. Ct. App. 2007), rev'd, 260 S.W.3d 767, 2008 Ky. LEXIS 159 (Ky. 2008).
7. Assumed Risk.
The defense of assumed risk is included in contributory negligence; thus the inclusion of contributory negligence in the answer includes assumed risk. Roberts v. Davis, 422 S.W.2d 890, 1967 Ky. LEXIS 47 (Ky. 1967).
8. Improper Service.
If the defendant had notified the trial court of the service upon his attorney instead of him personally, the trial court could have corrected the error before proceeding further, and by failure to do so, he waived his right to object to the error, on appeal. Messer v. Commonwealth, 754 S.W.2d 872, 1988 Ky. App. LEXIS 79 (Ky. Ct. App. 1988).
The purpose of service upon a party is to make that person aware of the proceedings instituted or about to be initiated against him or her; the purpose for the rule disappears or has been satisfied when the party appears with knowledge of the proceedings and participates or is given an opportunity to participate, does not give the trial court the opportunity to correct any defect in the notice and only complains after his probation has been revoked and the case is on appeal. Messer v. Commonwealth, 754 S.W.2d 872, 1988 Ky. App. LEXIS 79 (Ky. Ct. App. 1988).
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Rule 13.  Counterclaims and cross claims.
Annotations
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Rule 13.01.  Compulsory counterclaims.
Text
A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party's claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. The pleader need not state the claim if (a) at the time the action was commenced the claim was the subject of another pending action, or (b) the opposing party brought suit upon his claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under Rule 13. Any counterclaim against the Commonwealth, or any agency or political subdivision thereof, may be stated at the pleader's option.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations
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1. In General.
A counterclaim was itself the pleading of a cause of action in favor of a defendant against a plaintiff which arose out of transactions stated in the petition as the foundation of the plaintiff's claim or connected with the subject of the action. Conley v. Coburn, 297 Ky. 292, 179 S.W.2d 668, 1944 Ky. LEXIS 703 (Ky. 1944) (decided under prior law).
2. Requirements of a Counterclaim.
Where real property had been deeded to the county for certain purposes with a gift over to a charitable organization if the property ceased to be used for the designated purpose, the charity was considering selling its interest, and the plaintiff brought an action against it to prevent such sale, a “counterclaim” alleging the charity's purpose and that the purpose of the intended buyer was the same was not a counterclaim, because it did not state a claim against anyone. Carson Park Riding Club v. Friendly Home for Children, 421 S.W.2d 832, 1967 Ky. LEXIS 78 (Ky. 1967).
3. Opposing Parties.
In an action by a partnership or trusteeship, the defendant could not assert a claim against one plaintiff arising from a wholly separate transaction as a counterclaim. Fairchild v. Marlowe, 264 Ky. 427, 94 S.W.2d 1027, 1936 Ky. LEXIS 345 (1936) (decided under prior law).
Where a party became a party by asserting a claim against an insolvent estate in an action to collect and distribute the assets of the insolvent, the party was subject to a counterclaim by the receiver of the insolvent as to claims of the insolvent against the party. Bancokentucky Co.'s Receiver v. National Bank of Kentucky's Receiver, 281 Ky. 784, 137 S.W.2d 357, 1939 Ky. LEXIS 41 (Ky. 1939) (decided under prior law).
A party defendant who asserts a cross claim for contribution or indemnity against a codefendant is an “opposing party” against whom compulsory counterclaims must be asserted. Ecker v. Clark, 428 S.W.2d 620, 1968 Ky. LEXIS 723 (Ky. 1968).
4. Breach of Warranty.
A claim for breach of warranty concerning a truck was a compulsory counterclaim in an action to enforce a note given as part of the consideration for the purchase of the truck and the buyer could not maintain an independent suit after judgment on the note. England v. Coffey, 350 S.W.2d 163, 1961 Ky. LEXIS 89 (Ky. 1961).
5. Consolidated Actions.
Where appellant filed a wrongful death action against appellees and the appellees subsequently filed actions against the appellant for injuries arising from the same collision, because they filed less than three days before the statute of limitations ran and a local court rule required three days' notice before a counterclaim could be filed, there was no violation of this rule since the cases were tried together. Williams v. Carter Bros. Co., 390 S.W.2d 873, 1965 Ky. LEXIS 371 (Ky. 1965).
6. Federal Court Actions.
With respect, at least, to primary claims in actions in personam, one is permitted to bring actions in both federal and state courts on the same claim, notwithstanding usual effects of principle of comity between state and federal courts, and a defendant sued in federal court for damages arising out of an automobile accident is not barred by his failure to assert counterclaim in federal court action from maintaining suit in state court for his own damages arising out of accident. Dixie Ohio Express Co. v. Eagle Express Co., 346 S.W.2d 30, 1961 Ky. LEXIS 287 (Ky. 1961).
The defendant was entitled to summary judgment on a counterclaim by the plaintiff in an action pertaining to property rights because such counterclaim arose of the transaction or occurrence that prompted the initial filing of a prior action and the issue raised by that counterclaim should have been litigated in the prior action. Sesco v. CSX Transp., Inc., 148 F. Supp. 2d 789, 2001 U.S. Dist. LEXIS 8076 (E.D. Ky. 2001).
7. Foreign Actions.
In action to enforce a foreign default judgment, a counterclaim can be filed even though it was not filed as a setoff in the foreign state as required by the compulsory counterclaim provisions of the foreign state. Mullenaz v. Lighthouse Realty Corp., 402 S.W.2d 437, 1966 Ky. LEXIS 367 (Ky. 1966).
8. Failure to Plead.
One of the defendants who was employed as a sales agent by plaintiff real estate firm was not entitled to credit the amount of a commission owing her on the transaction, which she did not counterclaim for, on judgment obtained by the plaintiff. Shanklin v. Townsend, 467 S.W.2d 779, 1971 Ky. LEXIS 406 (Ky. 1971).
9. Basis for Counterclaim.
Where, in an action for damages caused to a house by mining blasts, the defendant claimed that the house was located on his lease and was built with the full knowledge that he was mining and blasting thereon, such a theory would constitute a basis for a compulsory counterclaim under this rule. Bradford v. Sagraves, 556 S.W.2d 166, 1977 Ky. App. LEXIS 811 (Ky. Ct. App. 1977).
10. Res Judicata.
Where a claim or a part of an indivisible claim is unsuccessfully relied upon as a defense, the claim cannot afterwards be asserted as a counterclaim or as an independent cause of action in a subsequent suit between the same parties. In re Potts, 142 F.2d 883, 1944 U.S. App. LEXIS 3536 (6th Cir. 1944), cert. denied, Potts v. Potts, 324 U.S. 868, 65 S. Ct. 910, 89 L. Ed. 1423, 1945 U.S. LEXIS 2282 (1945) (decided under prior law).
Where a demurrer to a claim asserted as a counterclaim was sustained, the claimant was not barred from enforcement of his claim in an independent action. Louisville & N.R.R. v. Dry Branch Coal Co., 274 Ky. 82, 117 S.W.2d 1003, 1938 Ky. LEXIS 213 (1938) (decided under prior law).
In an action by a savings and loan association against borrowers for the balance due on alleged default of their note and for foreclosure of its mortgage security, the borrowers, as third party plaintiffs, were barred from joining their building contractor, as third party defendant, alleging breach of their building contract and seeking damages as well as the return of funds from their note proceeds paid to the contractor, allegedly prematurely, by the plaintiff savings and loan, where the contractor pleaded res judicata because of judgment in the small claims division against the borrowers on the same contract with the borrowers who did not file a counterclaim for the barred claim. Egbert v. Curtis, 695 S.W.2d 123, 1985 Ky. App. LEXIS 628 (Ky. Ct. App. 1985).
Because CR 13.01 required a counterclaim to be asserted if it arose out of the transaction or occurrence that was the subject matter or foundation of the opposing party's claim, any quasi-contractual claim against a nursing home operator regarding recovery of Medicaid benefits overpayments was a compulsory counterclaim that the Kentucky Cabinet for Health and Family Services Department for Medicaid Services was required to assert at the outset of the parties'  prior litigation. Commonwealth v. EPI Healthcare, LLC, 362 S.W.3d 337,  2011 Ky. App. LEXIS 262 (Ky. Ct. App. 2011).
Trial court erred in dismissing a general contractor's cause of action for damages caused by a subcontractor's excessive mechanics'  lien because the general contractor's cause of action did not accrue until the subcontractor's enforcement action was concluded, where the original pleading in the case was the general contractor's answer in the subcontractor's enforcement action and the general contractor's cause of action was not a compulsory counterclaim to the subcontractor's initial lien enforcement action. Dci Props.-Dky, Llc v. Coppage Constr. Co., — S.W.3d —, 2015 Ky. App. LEXIS 26 (Ky. Ct. App. 2015).
11. Default.
When one is duly summonsed and suffers a default, he not only loses his right to defend in that litigation, but also his right to assert in an independent action a claim deemed to have been a compulsory counterclaim under this rule. Cianciolo v. Lauer, 819 S.W.2d 726, 1991 Ky. App. LEXIS 140 (Ky. Ct. App. 1991).
12. Contract Actions.
Where a plaintiff brought an action for damage resulting from defects in a product used in making cake icing, the defendant was entitled to counterclaim for the price of the product. Willenborg v. Capital City Prods. Co., 287 Ky. 307, 152 S.W.2d 941, 1941 Ky. LEXIS 529 (1941) (decided under prior law).
In an action to collect a promissory note given as part of the purchase price for real estate, the defendant was entitled to counterclaim for the diminution of value of the realty purchased resulting from the plaintiff's failure to abate certain nuisances in accordance with the sale contract. Richards v. Gibson's Adm'r, 291 Ky. 272, 163 S.W.2d 292, 1942 Ky. LEXIS 188 (1942) (decided under prior law).
An unliquidated tort claim may not be asserted as a counterclaim in an action on a contract except in cases where the plaintiff is a nonresident and the tort claim arises from the same transaction as does the plaintiff's claim. Big Four Mills, Ltd. v. Commercial Credit Co., 307 Ky. 612, 211 S.W.2d 831, 1948 Ky. LEXIS 791 (Ky. 1948) (decided under prior law).
In an action to enforce a contract debt, a claim for damages resulting from plaintiff inducing defendant to change its business methods and circulating false rumors and reports concerning defendant's business was not properly asserted as a counterclaim because it was not connected with the original action and arose long after the transaction giving rise to the debt. Big Four Mills, Ltd. v. Commercial Credit Co., 307 Ky. 612, 211 S.W.2d 831, 1948 Ky. LEXIS 791 (Ky. 1948) (decided under prior law).
13. Costs.
It is very doubtful whether the costs incurred in other and disconnected litigation could be made the subject of a counterclaim or setoff. Greasy Brush Coal Co. v. Hays, 292 Ky. 517, 166 S.W.2d 983, 1942 Ky. LEXIS 115 (Ky. 1942) (decided under prior law).
14. Debt.
In an action to sell property to satisfy a debt, defendant's claim for damages resulting from plaintiff's alleged obstruction of selling the property was not a proper counterclaim. Hoskins v. Harlan Bldg. & Loan Ass'n, 263 Ky. 85, 91 S.W.2d 1008, 1936 Ky. LEXIS 140 (Ky. 1936) (decided under prior law).
A defendant in an action for debt for goods sold could not counterclaim for damages suffered by reason of the wrongful procurement of an attachment of the goods or losses suffered as a result. Patton v. Clay Motor Co., 290 Ky. 84, 160 S.W.2d 335, 1942 Ky. LEXIS 346 (Ky. 1942) (decided under prior law).
15. Ejectment.
In an action by a railroad for ejectment of defendant from a portion of its right of way, claims for the railroad's failure to maintain grade crossings over its tracks and to provide outlets to a county road at other points along its right of way not connected with the parcel which was subject of the original complaint were not proper subjects for a counterclaim. Allen v. Chesapeake & O. R. Co., 304 Ky. 846, 202 S.W.2d 157, 1947 Ky. LEXIS 698 (Ky. 1947) (decided under prior law).
16. Landlord-Tenant.
In an action by a tenant against his landlord for damage to his corn crop caused by the landlord's cattle, the landlord's counterclaim for damage to his share of the corn caused by the tenant's failure to care for the cattle as provided in the rental agreement was proper, but a counterclaim for tenant's failure to perform other portions of the agreement was not allowable as not being connected to the original cause of action. Kramer v. Gough, 310 Ky. 299, 220 S.W.2d 577, 1949 Ky. LEXIS 901 (1949) (decided under prior law).
17. Partnership Accounting.
In a partner's action for his share of partnership profits, the defendant could not assert a claim arising from disconnected farming operations with the plaintiff as a counterclaim. Wilhoite v. Kemper, 300 Ky. 637, 189 S.W.2d 961, 1945 Ky. LEXIS 617 (Ky. 1945) (decided under prior law).
18. Real Estate Bonds.
In an action on real estate bonds where the husband of the owner of the real estate was joined as a defendant, a claim against the plaintiff held by a corporation wholly owned by the husband could not be asserted as a counterclaim. McBride v. Dewey Portland Cement Co., 297 Ky. 662, 181 S.W.2d 46, 1944 Ky. LEXIS 790 (Ky. 1944) (decided under prior law).
19. Taxes.
In an action for restoration of whiskey seized by the commissioner of the department of alcoholic beverage control, the commissioner could not assert a claim for back taxes on prior shipments as a counterclaim. Maynard & Child, Inc. v. Shearer, 290 S.W.2d 790, 1955 Ky. LEXIS 8 (Ky. 1955) (decided under prior law).
20. Claim Required.
In an original action for a writ of prohibition against a circuit judge to prevent his appointing a pro tempore Commonwealth's attorney where the respondent judge by his response sought a determination that he had the right to make such appointment and the petitioner moved to dismiss his action, the court could not consider the respondent's request as a counterclaim, since, because it stated a claim against no one, it was not a counterclaim. Walz v. Northcutt, 278 Ky. 616, 129 S.W.2d 124, 1939 Ky. LEXIS 466 (Ky. 1939) (decided under prior law).
21. Waiver of Defects.
In an action for division of a farm and sale of an indivisible lot held by a trust, where sale of another lot held by the trust was sought by counterclaim, the failure of the affected party to file a motion for election or to strike waived any misjoinder or inconsistency of the actions, if there were any. Maynard v. Chrisman, 301 Ky. 631, 192 S.W.2d 818, 1946 Ky. LEXIS 540 (Ky. 1946) (decided under prior law).
22. Cross Petitions.
In an action on a note and chattel mortgage against the heirs of the maker and against the present holder of the chattel as joint defendants, the claim of the present holder of the chattel against the heirs of the maker on another note and chattel mortgage of the maker was properly entitled a cross petition. Wright v. Wheat, 224 Ky. 386, 6 S.W.2d 458, 1928 Ky. LEXIS 605 (1928) (decided under prior law).
23. Setoffs.
In order to plead a claim for unliquidated damages as a setoff, the claimant must show that he is without other adequate remedy and prevented from collecting his demand by an independent action in the usual way. Kortz v. Union Cent. Life Ins. Co., 264 Ky. 750, 95 S.W.2d 611, 1936 Ky. LEXIS 404 (Ky. 1936) (decided under prior law).
24. Separate Actions.
In an assignee's action on a note given as consideration for the payee's immediate sale and execution of a deed, the maker's claim against the original payee for damages caused by his delay in selling the right of way could not properly be asserted in the same action. Sternberg Dredging Co. v. Bondurant's Ex'r, 223 Ky. 668, 4 S.W.2d 686, 1928 Ky. LEXIS 414 (1928) (decided under prior law).
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Rule 13.02.  Permissive counterclaims.
Text
A pleading, other than a reply, may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party's claim. In an action by more than one plaintiff, a claim that a plaintiff is or may be liable to the claimant for all or part of the claim asserted against him by another plaintiff in the action may be stated as a counterclaim.
Annotations

Cross-References.
Joinder of claims, CR 18.01, 18.02.
Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Cited:  McHargue v. Fayette Coal & Feed Co., 283 S.W.2d 170, 1955 Ky. LEXIS 283 (Ky. 1955); Federal Deposit Ins. Corp. v. Klayer, 519 F. Supp. 889, 1981 U.S. Dist. LEXIS 17999 (E.D. Ky. 1981).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Answer, § 30.05.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Counterclaims (Ky. CR 13), § 30.08.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Counterclaims, § 42.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Replies, § 49.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Reply, § 30.06.
Rule 13.03.  Counterclaim exceeding opposing claim.
Text
A counterclaim may or may not diminish or defeat the recovery sought by the opposing party. It may claim relief exceeding in amount or different in kind from that sought in the pleading of the opposing party.
Annotations

Cited: Cabinet for Human Resources v. S.R.J., 706 S.W.2d 431, 1986 Ky. App. LEXIS 1072 (Ky. Ct. App. 1986).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Verdict on a Conterclaim for Damages, Form 56.06.
Rule 13.04.  Counterclaims against the commonwealth.
Text
These rules shall not be construed to enlarge beyond the limits fixed by law the right to assert counterclaims or to claim credits against the Commonwealth or an officer or agency thereof.
History
(Amended November 21, 1977, effective January 1, 1978.)
Annotations

Cited: Roach v. Commonwealth, 384 S.W.3d 131, 2012 Ky. LEXIS 137 (Ky. 2012).
Rule 13.05.  Counterclaim maturing or acquired after pleading.
Text
A claim which either matured or was acquired by the pleader after serving his pleading may, with the permission of the court, be presented as a counterclaim by supplemental pleading.
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Counterclaims, § 42.00.
Rule 13.06.  Omitted counterclaim.
Text
When a pleader fails to set up a counterclaim through oversight, inadvertence, or excusable neglect, or when justice requires, he may by leave of court set up the counterclaim by amendment.
Annotations

Cross-References.
Amendment of pleadings, CR 15.01 to 15.04.
NOTES TO DECISIONS
1. Abuse of Discretion.
In a divorce action where the defendant refused to obtain counsel until a month after entry of findings of fact and conclusions of law, over a year after the action was filed and the day before judgment was rendered, the trial court did not abuse its discretion in refusing a counterclaim offered by defendant at that time. Barnes v. Barnes, 415 S.W.2d 602, 1966 Ky. LEXIS 8 (Ky. 1966).
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Answer, § 30.05.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Counterclaims, § 42.00.
Petrilli, Kentucky Family Law, Court Procedure, § 23.22.
Rule 13.07.  Cross claim against coparty.
Text
A pleading may state as a cross claim any claim by one party against a coparty arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action. Such cross claim may include a claim that the party against whom it is asserted is or may be liable to the cross claimant for all or part of a claim asserted in the action against the cross claimant.
Annotations

Kentucky Bench & Bar.
Huelsmann, Kentucky Apportionment Law — The Past, the Present and the Future, Volume 52, No. 1, Winter 1987-88 Ky. Bench & Bar 19.
Cited:  Freeman v. Wilson, 282 S.W.2d 43, 1955 Ky. LEXIS 216 (Ky. 1955); Fryar v. Stovall, 504 S.W.2d 701, 1973 Ky. LEXIS 38 (Ky. 1973); Kentucky State Bank v. AG Services, Inc., 663 S.W.2d 754, 1984 Ky. App. LEXIS 447 (Ky. Ct. App. 1984).
NOTES TO DECISIONS

 	1. 	Situations Where Cross-Claim Permitted.
 	2. 	Transaction or Occurrence.
 	3. 	Contribution.
 	4. 	Instructions.
 	5. 	Opposing Parties.
 	6. 	Trial.
 	7. 	Cross-Claim Not Required.
 	8. 	Basis of Cross Claim.
 		9. 	— Same Transaction.
 		10. 	— Same Occurrence.
 		11. 	— Same Property.
 	12. 	Commencement of Cross Action.
1. Situations Where Cross-Claim Permitted.
By use of the permissive word “may” in regard to asserting rights against a party for claims owed, the rule language by implication appears to allow cross-claims in situations other than where a party is searching for indemnity when a claim or counterclaim is being asserted against it. Bickel-Gibson Associates Architects, Inc. v. Insurance Co. of North America, 774 S.W.2d 469, 1989 Ky. App. LEXIS 68 (Ky. Ct. App. 1989).
2. Transaction or Occurrence.
Absolute factual identity is not required for a finding that claims arise out of the same transaction or occurrence, as where the evidence involved will be substantially the same, allowing a cross-claim will enable a trial court to make a complete determination of all issues arising out of the controversy and perhaps avoid multiplicity of suits; this being the result the rule contemplates. Bickel-Gibson Associates Architects, Inc. v. Insurance Co. of North America, 774 S.W.2d 469, 1989 Ky. App. LEXIS 68 (Ky. Ct. App. 1989).
The key to allowing a cross-claim is that the words “transaction or occurrence” are to be given a broad and liberal interpretation. Bickel-Gibson Associates Architects, Inc. v. Insurance Co. of North America, 774 S.W.2d 469, 1989 Ky. App. LEXIS 68 (Ky. Ct. App. 1989).
3. Contribution.
Under this rule the statutory right of contribution of one tortfeasor against his co-wrongdoer which is conferred by KRS 412.030 may be asserted by cross claim. Elpers v. Kimbel, 366 S.W.2d 157, 1963 Ky. LEXIS 5 (Ky. 1963).
While this rule authorizes a cross claim for contribution between codefendants, it is an illusory right as between joint tortfeasors in pari delicto against both of whom the plaintiff has asserted his claim, because, when the jury returns its verdict allowing the plaintiff recovery against one or the other, or against both jointly, or against each in different amounts, it thereby resolves the issue by finally fixing the relative culpabilities and the respective liabilities to the plaintiff. Lexington Country Club v. Stevenson, 390 S.W.2d 137, 1965 Ky. LEXIS 332 (Ky. 1965).
4. Instructions.
The failure of the trial court to instruct on a cross petition between defendants was proper where no cause of action had been proven on the cross petition, because the failure to instruct had the same effect as a peremptory instruction. Ambrosius Industries, Inc. v. Adams, 293 S.W.2d 230, 1956 Ky. LEXIS 60 (Ky. 1956).
5. Opposing Parties.
A cross claim by one defendant against another makes the first defendant an opposing party to the second and the second is required to assert any claim against the first arising out of the same transaction or occurrence as a counterclaim. Ecker v. Clark, 428 S.W.2d 620, 1968 Ky. LEXIS 723 (Ky. 1968).
6. Trial.
Cross claims of coparties may be adjudicated in the principal action under this rule; however, it is within the discretion of the trial judge as to how the cross claims shall be tried. Clark's Adm'x v. Rucker, 258 S.W.2d 9, 1953 Ky. LEXIS 820 (Ky. 1953).
Where a cross claim between defendants was being tried with the main action, the trial court erred in ordering that the codefendants share three peremptory challenges of jurors. Price v. Bates, 320 S.W.2d 786, 1959 Ky. LEXIS 246 (Ky. 1959).
7. Cross-Claim Not Required.
Buyer's suit against two (2) sellers for breach of contract, indemnification, and unjust enrichment was not barred by the doctrines of res judicata and collateral estoppel as the buyer was not required to file a cross-claim in a third party's suit against the buyer and the sellers; the rights and liabilities between the buyer and the sellers had not been determined by a judgment rendered on the merits. Buis v. Elliott, 142 S.W.3d 137, 2004 Ky. LEXIS 192 (Ky. 2004).
Bank was entitled to file an action for a personal judgment against a borrower for default on a promissory note which accompanied a junior mortgage, after the bank failed to appear to defend its interests in a prior foreclosure action of the senior mortgage on the property, because the bank was not required to file a cross-claim against the borrower for a personal judgment on its note in the prior acton so that the bank's action was not barred by the doctrine of res judicata. Keybank N.A. v. Allen, 499 S.W.3d 693, 2016 Ky. App. LEXIS 144 (Ky. Ct. App. 2016).
8. Basis of Cross Claim.
9. — Same Transaction.
In an action on a note and chattel mortgage against the heirs of the maker and against the present holder of the chattel as joint defendants, the claim of the present holder of the chattel against the heirs of the maker on another note and chattel mortgage of the maker was properly entitled a cross petition. Wright v. Wheat, 224 Ky. 386, 6 S.W.2d 458, 1928 Ky. LEXIS 605 (1928) (decided under prior law).
In an action by a lumber company against an institution and its agents for supplies furnished, one of the agents could not assert a claim for compensation against the institution by cross petition. Carr Creek Community Center, Inc. v. Home Lumber Co., 276 Ky. 840, 125 S.W.2d 777, 1939 Ky. LEXIS 604 (Ky. 1939) (decided under prior law).
In an action by wards against their guardian and his surety on his guardian's bond for money of the wards loaned by the guardian to himself on a note, the surety on the guardian's bond was entitled to maintain an action against the guardian and his sureties on the note by cross petition. Fidelity & Deposit Co. v. Creech, 280 Ky. 627, 133 S.W.2d 938, 1939 Ky. LEXIS 177 (1939) (decided under prior law).
10. — Same Occurrence.
In an action for injuries and damages resulting from an intersectional collision, a claim against the city for failure to maintain the traffic light at the intersection was not a matter which could be raised by cross petition. Sandmann v. Sheehan, 279 Ky. 614, 131 S.W.2d 484, 1939 Ky. LEXIS 314 (Ky. 1939) (decided under prior law).
11. — Same Property.
Defendants in a suit to foreclose a mortgage on their property could properly bring a cross petition against a third party to whom they sold their interests in one of the tracts for failure to perform portions of the contract of sale, although the sale giving rise to the defendants' claim occurred long after execution of the mortgage giving rise to the foreclosure action, because it involved the same property as the foreclosure action. Barnett v. Howard, 267 Ky. 316, 102 S.W.2d 44, 1937 Ky. LEXIS 321 (Ky. 1937) (decided under prior law).
In an action by the trustee of a bankrupt attacking a mortgage as a fraudulent and preferential conveyance for a pre-existing debt, the defendants could not bring in third parties on cross petition to determine their liability on the mortgage, because their liability neither affected nor was affected by the validity of the mortgage as to the bankrupt's estate. Bryant v. Stephens, 271 Ky. 125, 111 S.W.2d 622, 1937 Ky. LEXIS 214 (1937) (decided under prior law).
In an action to settle an estate in which a creditor, who held liens on two parcels of realty, was made a defendant, this creditor could by cross petition assert his lien against the transferee of one of the parcels. Turner v. Howard, 277 Ky. 172, 126 S.W.2d 135, 1939 Ky. LEXIS 635 (Ky. 1939) (decided under prior law).
In an action by a mortgagee to enforce her mortgage against the interest given by the deceased mortgagor to his daughter, the daughter could not maintain by cross petition a claim against the other heirs of the decedent on the ground that if the mortgage was upheld she would receive less than her portion of the decedent's estate. Gilliam v. Cassady, 290 Ky. 477, 161 S.W.2d 915, 1942 Ky. LEXIS 424 (1942) (decided under prior law).
In an action on a note given as consideration for the purchase of real estate which was resold by the defendant, the defendant could not by cross petition assert a claim against the third-party purchaser on the basis of an agreement that he assumed, as part of the purchase price, the note held by the plaintiff, since such an assumption neither affected nor was affected by the original note. Richards v. Gibson's Adm'r, 291 Ky. 272, 163 S.W.2d 292, 1942 Ky. LEXIS 188 (1942) (decided under prior law).
In an action by a widow to quiet her title to a tract deeded to her by her deceased husband against the six daughters of her husband, one of the daughters could assert title to another tract received from the decedent and which had boundaries overlapping those of the widow's tract by counterclaim against the widow and by cross petition against the other sisters. Conley v. Coburn, 297 Ky. 292, 179 S.W.2d 668, 1944 Ky. LEXIS 703 (Ky. 1944) (decided under prior law).
Where an action was brought to quiet title to land and to enjoin defendant's use of a passway over it, the parties reached an oral agreement whereby defendant was allowed to use another passway over the same tract, and the plaintiff sold the land to a purchaser who refused defendant use of either passway, the defendant could assert his claim to a passway through a cross petition against the new owners in the original action, although it would have been better practice to have filed a new action. Delong v. Cline, 302 Ky. 358, 194 S.W.2d 631, 1946 Ky. LEXIS 662 (1946) (decided under prior law).
12. Commencement of Cross Action.
An action instituted by cross petition did not commence until issuance of summons or appearance by the defendant. Hays v. Lundy, 293 Ky. 711, 170 S.W.2d 49, 1943 Ky. LEXIS 702 (1943) (decided under prior law).
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Rule 13.08.  Additional parties may be brought in.
Text
When the presence of parties other than those to the original action is required for the granting of complete relief in the determination of a counterclaim or cross claim, the court shall order them to be brought in as defendants as provided in these rules.
Annotations

Cross-References.
Joinder of parties, procedure, CR 19.01 to 19.04.
Third party, procedure for making claim against, CR 14.01, 14.02.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Cross-claims, § 30.09.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Interpleader, § 45.00.
Rule 13.09.  Separate trials — Separate judgment.
Text
If the court orders separate trials as provided in Rule 42.02, judgment on a counterclaim or cross claim may be rendered in accordance with the terms of Rule 54.02 even if the claims of the opposing party have been dismissed or otherwise disposed of.
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), § 58.00.
Rule 14.  Third-party practice.
Annotations
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Third-party Practice--Impleader (Ky. CR 14), § 30.13.
Rule 14.01.  When defendant may bring in third party.
Text
A defendant may move for leave as a third-party plaintiff to assert a claim against a person not a party to the action who is or may be liable to him for all or part of the plaintiff's claim against him. If the motion is granted, summons and a copy of the third-party complaint, with a copy of the original complaint attached as an exhibit, shall be served on such a person, who shall be called the third-party defendant. He shall make his defenses to the third-party plaintiff's claim as provided in Rule 12 and his counterclaims against the third-party plaintiff and cross claims against other third-party defendants as provided in Rule 13. The third-party defendant may assert against the plaintiff any defenses which the third-party plaintiff has to the plaintiff's claim. The third-party defendant may also assert any claim against the plaintiff arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff. The plaintiff may assert any claim against the third-party defendant arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff, and the third-party defendant thereupon shall assert his defenses as provided in Rule 12 and his counterclaims and cross claims as provided in Rule 13. A third-party defendant may proceed under this rule against any person not a party to the action who is or may be liable to him for all or part of the claim made in the action against the third-party defendant.
Annotations
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Cited:  Service Fire Ins. Co. v. Romano, 285 S.W.2d 164, 1955 Ky. LEXIS 69 (Ky. 1955); Daniel v. Turner, 320 S.W.2d 135, 1959 Ky. LEXIS 222 (Ky. 1959); Lexington Country Club v. Stevenson, 390 S.W.2d 137, 1965 Ky. LEXIS 332 (Ky. 1965); Commonwealth, Dep't of Highways v. Back, 391 S.W.2d 707, 1965 Ky. LEXIS 326 (Ky. 1965); Owens v. I. F. P. Corp., 374 F. Supp. 1032, 1974 U.S. Dist. LEXIS 8883 (W.D. Ky. 1974); R. F. Burton & Burton Tower Co. v. Dowell Div. of Dow Chemical Co., 471 S.W.2d 708, 1971 Ky. LEXIS 249 (Ky. 1971); Fryar v. Stovall, 504 S.W.2d 701, 1973 Ky. LEXIS 38 (Ky. 1973); Baker v. Webb, 883 S.W.2d 898, 1994 Ky. App. LEXIS 77 (Ky. Ct. App. 1994).
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1. Coplaintiff.
Where a husband's counterclaim is considered as a third-party complaint against him on the part of defendants who are seeking contribution from the husband for any judgment his wife obtains against the defendants for injuries sustained in a motor vehicle accident, it is proper that the husband is subject to being a third-party defendant as to his wife's claim and that the trial court refuse separate trials in the interest of avoiding unnecessary costs, delays and further litigation. Edester v. Heady, 364 S.W.2d 811, 1963 Ky. LEXIS 212 (Ky. 1963).
2. Apportionment.
Where, in an action for damages resulting from an automobile accident, the defendant joined the second driver involved in the accident by a third-party complaint, an instruction allowing apportionment as between the defendant and the third-party defendant whom the plaintiffs had not sued was erroneous though not prejudicial where the defendant was found not negligent. Davis v. Johnson, 436 S.W.2d 492, 1969 Ky. LEXIS 473 (Ky. 1969).
3. Discretion of Court.
Under rule, court has discretion as to whether third party may be brought into action and may refuse to allow impleader of insurance company if that would apparently result in prejudice before a jury. Gray v. Bailey, 299 S.W.2d 126, 1957 Ky. LEXIS 400 (Ky. 1957).
A court has discretion in allowing or rejecting a third-party complaint authorized by this rule. Commonwealth, Dep't of Highways v. Louisville Gas & Electric Co., 346 S.W.2d 536, 1961 Ky. LEXIS 315 (Ky. 1961).
In action against supplier and manufacturer based on damages caused by defective furnace part, third-party claim by defendants against installer and manufacturer should be permitted if it would avoid circuity of action and facilitate the settlement claims in one lawsuit without unduly complicating the case to the prejudice of a party. Jackson & Church Div., York-Shipley, Inc. v. Miller, 414 S.W.2d 893, 1967 Ky. LEXIS 368 (Ky. 1967).
A cross claim based on a tortfeasor's contribution may be allowed under this section if, in the judge's discretion, it does not unduly complicate the issues before the jury. Nally v. Boop, 428 S.W.2d 607, 1968 Ky. LEXIS 719 (Ky. 1968).
It is within the sound discretion of the trial court to permit third party relief. American Hardware Mut. Ins. Co. v. Fryer, 692 S.W.2d 278, 1984 Ky. App. LEXIS 574 (Ky. Ct. App. 1984).
Inordinate delay in seeking third party relief, so as to create unreasonable resolution of the controversy, and seeking it as a subterfuge rather than as a means of avoiding circuity of actions, are each factors to be considered by the trial court in the exercise of its discretion. American Hardware Mut. Ins. Co. v. Fryer, 692 S.W.2d 278, 1984 Ky. App. LEXIS 574 (Ky. Ct. App. 1984).
4. Res Judicata.
Where the Commonwealth had not filed an appeal or cross appeal from an order dismissing its cross action against utilities for indemnity, the Commonwealth was barred from questioning a subsequent judgment to the same effect. Commonwealth, Dep't of Highways v. Louisville Gas & Electric Co., 346 S.W.2d 536, 1961 Ky. LEXIS 315 (Ky. 1961).
Used car dealer's action against an auction owner was barred by res judicata and the Full Faith and Credit Act, 28 USCS § 1738; a Kentucky court granted summary judgment for the auction owner on the used car dealer's third-party complaint for indemnity in an action filed by a used car purchaser, and under CR 14.01 the used car dealer could have raised its breach of contract and fraud claims in the state court third-party complaint. Preferred Auto. Sales, Inc. v. DCFS USA, LLC, 625 F. Supp. 2d 459, 2009 U.S. Dist. LEXIS 46925 (E.D. Ky. 2009).
5. Venue.
Where action against insurer on auto collision insurance policy was instituted in county having venue, a third-party claim by the insurer for part of plaintiff's claim against an incorporated garage operator which resided in another county and which undertook repairs to the vehicle covered by the policy was within the court's jurisdiction. Goodwin Bros. v. Preferred Risk Mut. Ins. Co., 410 S.W.2d 714, 1967 Ky. LEXIS 503 (Ky. 1967).
Under this rule, a third party against whom contribution or indemnification is sought may be joined regardless of whether the venue provisions of KRS 452.480 are met as to the third party. American Collectors Exchange, Inc. v. Kentucky State Democratic Cent. Executive Committee, 566 S.W.2d 759, 1978 Ky. App. LEXIS 523 (Ky. Ct. App. 1978).
Exception allowing a third-party claim to be maintained against a corporation even though the action was originally brought in a county other than one in which the corporation had its office or place of business, relates only to third-party practice under this rule. Hoop v. Hahn, 568 S.W.2d 57, 1978 Ky. App. LEXIS 548 (Ky. Ct. App. 1978).
6. Failure to Bring in Third Party.
Where plaintiff made no attempt to make city a third-party defendant under this rule at the time he was made a party to a federal anti-trust action, he gave up any right to later attempt to recover legal expenses and costs incurred in anti-trust defense, which city allegedly agreed to pay. Quick v. Louisville, 613 S.W.2d 428, 1980 Ky. App. LEXIS 428 (Ky. Ct. App. 1980).
7. Basis of Suit.
8. — Same Transaction.
In an action by the assignee on notes given as consideration for the purchase of an automobile, the court erred in permitting a cross petition by the purchaser against the seller for breach of contract in selling him a used rather than a new car. Black Motor Co. v. Call, 264 Ky. 40, 94 S.W.2d 35, 1936 Ky. LEXIS 268 (1936) (decided under prior law).
In an action by wards against their guardian and his surety on his guardian's bond for money of the wards loaned by the guardian to himself on a note, the surety on the guardian's bond was entitled to bring in the sureties on the guardian's note by cross petition. Fidelity & Deposit Co. v. Creech, 280 Ky. 627, 133 S.W.2d 938, 1939 Ky. LEXIS 177 (1939) (decided under prior law).
9. — Same Occurrence.
In an action for injuries and damages resulting from an intersectional collision, a claim against the city for failure to maintain the traffic light at the intersection was not a matter which could be raised by cross petition. Sandmann v. Sheehan, 279 Ky. 614, 131 S.W.2d 484, 1939 Ky. LEXIS 314 (Ky. 1939) (decided under prior law).
10. — Same Property.
In an action by the trustee of a bankrupt attacking a mortgage as a fraudulent and preferential conveyance for a pre-existing debt, the defendants could not bring in third parties on cross petition to determine their liability on the mortgage, because their liability neither affected nor was affected by the validity of the mortgage as to the bankrupt's estate. State Bank of Stearns v. Stephens, 265 Ky. 615, 97 S.W.2d 553, 1936 Ky. LEXIS 550 (Ky. 1936); Bryant v. Stephens, 271 Ky. 125, 111 S.W.2d 622, 1937 Ky. LEXIS 214 (1937) (decided under prior law).
Defendants in a suit to foreclose a mortgage on their property could properly bring a cross petition against a third party to whom they sold their interests in one of the tracts for failure to perform portions of the contract of sale, although the sale giving rise to the defendants' claim occurred long after execution of the mortgage giving rise to the foreclosure action, because it involved the same property as the foreclosure action. Barnett v. Howard, 267 Ky. 316, 102 S.W.2d 44, 1937 Ky. LEXIS 321 (Ky. 1937) (decided under prior law).
In an action to settle an estate in which a creditor, who held liens on two parcels of realty, was made a defendant, this creditor could by cross petition assert his lien against the transferee of one of the parcels. Turner v. Howard, 277 Ky. 172, 126 S.W.2d 135, 1939 Ky. LEXIS 635 (Ky. 1939) (decided under prior law).
In an action by a mortgagee to enforce her mortgage against the interest given by the deceased mortgagor to his daughter, the daughter could not maintain by cross petition a claim against the other heirs of the decedent on the ground that if the mortgage was upheld she would receive less than her portion of the decedent's estate. Gilliam v. Cassady, 290 Ky. 477, 161 S.W.2d 915, 1942 Ky. LEXIS 424 (1942) (decided under prior law).
In an action on a note given as consideration for the purchaser of real estate which was resold by the defendant, the defendant could not by cross petition assert a claim against the third-party purchaser on the basis of an agreement that he assumed, as part of the purchase price, the note held by the plaintiff, since such an assumption neither affected nor was affected by the original note. Richards v. Gibson's Adm'r, 291 Ky. 272, 163 S.W.2d 292, 1942 Ky. LEXIS 188 (1942) (decided under prior law).
Where an action was brought to quiet title to land and to enjoin defendant's use of a passway over it, the parties reached an oral agreement whereby defendant was allowed to use another passway over the same tract, and the plaintiff sold the land to a purchaser who refused defendant use of either passway, the defendant could assert his claim to a passway by a cross petition against the new owners in the original action, although it would have been better practice to have filed a new action. Delong v. Cline, 302 Ky. 358, 194 S.W.2d 631, 1946 Ky. LEXIS 662 (1946) (decided under prior law).
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Rule 14.02.  When plaintiff may bring in third party.
Text
When a counterclaim is asserted against a plaintiff, he may cause a third party to be brought in under circumstances which under this rule would entitle defendant to do so.
Annotations

Cited:  Hoop v. Hahn, 568 S.W.2d 57, 1978 Ky. App. LEXIS 548 (Ky. Ct. App. 1978).
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Rule 14.03.  Special amici curiae in bond-issue proceedings.
Text
In every proceeding filed or pending in the circuit court calling for an adjudication concerning the validity of an issue or proposed issue of tax-exempt bonds the plaintiff shall file with the clerk of the Supreme Court a copy of the complaint accompanied by a letter stating that it is being furnished pursuant to this Rule 14.03. The Supreme Court shall thereupon appoint a practicing attorney as special amicus curiae to participate in the proceeding the same as if he or she were a party opposing the legality of the bond issue, with the right of appeal from any adverse judgment. The trial court shall allow the special amicus curiae a reasonable fee for his or her services, including such as have been performed incident to an appeal, to be taxed as a part of the costs of the proceeding.
History
(Adopted October 28, 1980, effective December 31, 1980.)
Rule 15.  Amended and supplemental pleadings.
Annotations
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Rule 15.01.  Amendments.
Text
A party may amend his pleading once as a matter of course at any time before a responsive pleading is served or, if the pleading is one to which no responsive pleading is permitted and the action has not been placed upon the trial calendar, he may so amend it at any time within 20 days after it is served. Otherwise a party may amend his pleading only by leave of court or by written consent of the adverse party; and leave shall be freely given when justice so requires. A party shall plead in response to an amended pleading within the time remaining for response to the original pleading or within 10 days after service of the amended pleading, whichever period may be longer, unless the court otherwise orders.
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1. Purpose.
The central purpose of pleadings remains notice of claims and defenses, despite the informality with which pleadings are treated and with which pleadings may be amended. Hoke v. Cullinan, 914 S.W.2d 335, 1995 Ky. LEXIS 140 (Ky. 1995).
2. Application.
This rule applies only to amendments offered during pendency of the action, and is not intended to apply in situations where, by lapse of ten days after judgment, court has lost control of judgment. James v. Hillerich & Bradsby Co., 299 S.W.2d 92, 1956 Ky. LEXIS 38 (Ky. 1956).
Mechanic's lienholder's complaint to enforce its lien against a developer could not be amended to state a claim against the holder of a letter of credit issued on behalf of the developer because the lienholder was neither a beneficiary of the letter of credit, under KRS 355.5-102(1)(c), nor was it named as a beneficiary under the letter's terms, nor should the bank issuing the letter be required to assume the risk of the developer's nonperformance of its contract with the lienholder. M. A. Walker Co. v. PBK Bank, 95 S.W.3d 70, 2002 Ky. App. LEXIS 2342 (Ky. Ct. App. 2002).
District Court dismissed former public employee's federal action brought under 42 U.S.C.S. § 1983 on the grounds that res judicata applied and also found that she failed to use reasonable diligence in attempting to pursue her federal claims because she did not attempt to amend her state court pleadings pursuant to CR 15.01 to assert any federal claims in that action. Bradley v. Fannin, 390 F. Supp. 2d 625, 2005 U.S. Dist. LEXIS 22896 (E.D. Ky. 2005).
Because the plaintiff had not attempted to amend his pleadings in an earlier litigation to assert the causes of action asserted in the present action, whether he should have been permitted to do so was not properly before the appellate court, and could not have been relied upon as a basis to bar the present action. Gardner v. Skiba, 2006 Ky. App. LEXIS 75 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 210 (Ky. Ct. App. 2006), review denied, 2006 Ky. LEXIS 316 (Ky. 2006).
Although leave to amend should be freely given when justice so required, landowners could not orally amend their complaint to seek punitive damages and additional royalties without additional process after an interlocutory default judgment had been entered in their favor in their suit for nonpayment of oil and gas royalties because CR 5.01 protected the due process rights of the corporation in default. Holly Creek Prod. Corp. v. Banks, — S.W.3d —, 2009 Ky. App. LEXIS 180 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 573 (Ky. Mar. 10, 2010).
Franklin Circuit Court had jurisdiction over the rehabilitation because the filing of an amended complaint was the equivalent of filing a new lawsuit and those issues of subject matter jurisdiction had to be resolved by examining the amended complaint. Curtis Green & Clay Green, Inc. v. Clark, 318 S.W.3d 98,  2010 Ky. App. LEXIS 89 (Ky. Ct. App. 2010).
3. Amendment by Right.
Since this rule provides that a party may amend his pleading once as a matter of course at any time before a responsive pleading is filed, the trial court erred in refusing to accept an amended complaint offered after the defendant's motion to dismiss because a motion to dismiss is not a responsive pleading. Kentucky Lake Vacation Land, Inc. v. State Property & Bldgs. Com., 333 S.W.2d 779, 1960 Ky. LEXIS 212 (Ky. 1960).
A motion to dismiss is not a responsive pleading within the meaning of this rule. Vincent v. Bowling Green, 349 S.W.2d 694, 1961 Ky. LEXIS 60 (Ky. 1961).
4. Determination of Timeliness.
The legal sufficiency of an amended pleading timely offered could be tested by an objection to its filing and sustaining the objection was equivalent to sustaining a demurrer to it. Commonwealth, Dep't of Highways v. Louisville Gas & Electric Co., 346 S.W.2d 536, 1961 Ky. LEXIS 315 (Ky. 1961).
5. Waiver of Time Limitation.
In absence of waiver by adverse party, a litigant whose time to plead has expired cannot be allowed to do so except on a motion and showing of excusable neglect. Hawes v. Cumberland Contracting Co., 422 S.W.2d 713, 1967 Ky. LEXIS 42 (Ky. 1967).
Where long after the time to file an answer had expired both attorneys appeared before the court and agreed to “complete pleadings” in the following term of court, the agreement constituted a waiver. Puryear v. Greenville, 432 S.W.2d 437, 1968 Ky. LEXIS 341 (Ky. 1968).
6. Leave of Court.
An amendment raising the capacity of a party to sue is not a matter of right. Lawrence v. Marks, 355 S.W.2d 162, 1961 Ky. LEXIS 17 (Ky. 1961).
In divorce action where the defendant withdrew his amended answer pursuant to agreement, he had no right without permission of the court to file a second amended answer. Hisgen v. Hisgen, 400 S.W.2d 231, 1966 Ky. LEXIS 431 (Ky. 1966).
Where a complaint was amended without the leave of court, such complaint was unauthorized when filed but was ratified afterwards by the court's entry of a default judgment pursuant to the amendment. Roadrunner Mining, Engineering & Development Co. v. Bank Josephine, 558 S.W.2d 597, 1977 Ky. LEXIS 538 (Ky. 1977).
The trial court should have allowed tendered amendment to the complaint where it was scarcely more than an embroiderment on the original charges and there was no suggestion that the filing of the pleading could prejudice defendants nor was there any indication that the filing of the amended complaint would work an injustice. Shah v. American Synthetic Rubber Corp., 655 S.W.2d 489, 1983 Ky. LEXIS 277 (Ky. 1983).
When a nursing home owner moved to file an amended complaint against the Governor to assert claims of official misconduct under KRS 522.020 and KRS 522.030, pursuant to KRS 446.070 allowing actions for statutory violations, the owner's motion was properly denied because under Ky. Const. § 81 the Governor was absolutely immune for official acts taken while in office, and the owner was claiming that state agencies harassed the owner's nursing home after the owner terminated an affair with the Governor. Conner v. Patton, 2007 Ky. App. LEXIS 412 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 7 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2008 Ky. LEXIS 246 (Ky. Oct. 15, 2008).
7. — Delay in Requesting.
Where the defendant in a wrongful death action delayed until after the expiration of the statute of limitations to raise, by amended answer, the question of the capacity of the plaintiff, who had been appointed ancillary administrator after the deceased's widow had been appointed ancillary administratrix by another county court, to sue without any explanation of the delay, evidence indicated that the defendant's attorney knew of the question when the suit was commenced, and the estate would lose its cause of action if the amendment were allowed, the trial court erred in granting the defendant leave to amend. Lawrence v. Marks, 355 S.W.2d 162, 1961 Ky. LEXIS 17 (Ky. 1961).
Where original complaint named defendant in his capacity as trustee, trial court did not abuse its discretion in allowing amendment more than one year after accident which named defendant in his individual capacity since amendment merely changed manner in which plaintiffs intended to satisfy their judgment. Cook v. Holland, 575 S.W.2d 468, 1978 Ky. App. LEXIS 648 (Ky. Ct. App. 1978).
8. — Discretion.
It was within judge's judicial discretion to sustain objections to filing of amended petition for the incorporation of city where original petition was not properly drawn. Boone v. Smith, 263 S.W.2d 928, 1954 Ky. LEXIS 635 (Ky. 1954).
Although this rule provides that leave to amend “shall be freely given when justice so requires,” it is still discretionary with the trial court, whose ruling will not be disturbed unless it is clearly an abuse. Graves v. Winer, 351 S.W.2d 193, 1961 Ky. LEXIS 159 (Ky. 1961).
The trial court has a broad discretion in granting leave to amend, but the discretion is not without limitations, one of which is that the party seeking leave act in good faith which may be indicated by the timeliness of the motion, the excuse for the delay, and the resulting prejudice to the other party. Lawrence v. Marks, 355 S.W.2d 162, 1961 Ky. LEXIS 17 (Ky. 1961).
The necessity for an order of the court to allow amendment to a pleading when a party cannot amend as a matter of course does repose some discretion in the trial court. Farrow v. Downing, 374 S.W.2d 480, 1964 Ky. LEXIS 372 (Ky. 1964).
Permission to amend is mandatory only if justice so requires. Stout v. Martin, 395 S.W.2d 591, 1965 Ky. LEXIS 155 (Ky. 1965).
Where there was no showing that appellee's position was worsened by appellant's amendment, there was a color of excuse for the delay in offering the amendment, and there was no suggestion of “bad faith” of appellant, the court erred in refusing the tendered amendment. Ashland Oil & Refining Co. v. Phillips, 404 S.W.2d 449, 1966 Ky. LEXIS 296 (Ky. 1966).
The trial court is vested with discretion in rulings on motions to amend pleadings. Scott Farms, Inc. v. Southard, 424 S.W.2d 574, 1968 Ky. LEXIS 458 (Ky. 1968).
A court, under CR 15, has liberal discretion to allow amendments to pleadings, and is directed to give leave freely when justice so requires. Caldwell v. Bethlehem Mines Corp., 455 S.W.2d 67, 1970 Ky. LEXIS 246 (Ky. 1970).
The trial court did not abuse its discretion in allowing the defendant to amend its answer under this rule where the defendant, which had previously admitted that its truck had been involved in the collision that injured the plaintiff, was later able to contact the driver of the truck and thereby determined that the truck had not been involved in the collision. Burns v. Capital Beverage Co., 472 S.W.2d 510, 1971 Ky. LEXIS 203 (Ky. 1971).
The trial court has wide discretion in permitting the amendment of pleadings. Cheshire v. Barbour, 481 S.W.2d 274, 1972 Ky. LEXIS 243 (Ky. 1972); Givens v. Boutwell, 701 S.W.2d 146, 1985 Ky. App. LEXIS 664 (Ky. Ct. App. 1985).
Although amendments should be freely allowed, the trial court has wide discretion and may consider such factors as the failure to cure deficiencies by amendment or the futility of the amendment itself. First Nat'l Bank v. Hartmann, 747 S.W.2d 614, 1988 Ky. App. LEXIS 12 (Ky. Ct. App. 1988).
Because the estate failed to show an inadequate legal remedy, because consolidation of the estate's two suits was discretionary under CR 42.01, and because any error in a trial court's denial of leave to file an amended complaint could be easily redressed in the normal appellate process, the estate was not entitled to mandamus relief from the denial of its motions to consolidate and for leave to amend. Estate of Cline v. Weddle, 250 S.W.3d 330, 2008 Ky. LEXIS 101 (Ky. 2008).
9. — — Before Filing Pleadings.
Deficiency, if any, in petition on appeal, in that it failed to contain any allegation with respect to venue, which matter was brought to trial court's attention in defendants' motion to dismiss was remedied by the timely amendment of the petition before any pleading was filed by defendants and even before the court had passed on the motion to dismiss. Browning Mfg. Div. v. Paulus, 539 S.W.2d 296, 1976 Ky. LEXIS 54 (Ky. 1976).
10. — — New Cause of Action.
The trial court erred when it permitted the plaintiff, by amendment, to present a new cause of action subsequent to the jury's being sworn and after plaintiff had closed his case and had failed to prove his cause of action where such procedure changed allegations which went to the heart of the issue and prejudiced the defendant's right to a fair trial. State Contracting & Stone Co. v. Walker, 294 S.W.2d 931, 1956 Ky. LEXIS 146 (Ky. 1956).
A change in the theory upon which relief is demanded is not an obstacle to an amendment nor is the assertion of a new claim that could have been joined in the first instance with the claim stated in the complaint. Stout v. Martin, 395 S.W.2d 591, 1965 Ky. LEXIS 155 (Ky. 1965).
Where the plaintiff made a motion to amend the complaint four days before the trial to ask for $17,000 damages for breach of contract when the original complaint only asked for rescission of the contract when the benefits had already been substantially enjoyed, the dates the contract was to run were clear on the face, and there was no offer to return the equipment to the defendant, it was not an abuse of discretion to overrule the motion to amend. Scott Farms, Inc. v. Southard, 424 S.W.2d 574, 1968 Ky. LEXIS 458 (Ky. 1968).
Former employee could not amend the complaint to add a claim for injurious falsehood because Kentucky courts have never recognized that tort. Kenney v. Hanger Prosthetics & Orthotics, Inc., 269 S.W.3d 866, 2007 Ky. App. LEXIS 344 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 154 (Ky. Ct. App. 2008).
11. — — After Evidence Taken.
The trial court acted with sound discretion in refusing to permit the defendant to file an amended answer on the day the judgment was entered, a year and a half after the filing of the defendant's original answer, since the tendered amended answer presented nothing vital to the controversy. Johnson v. Carbon Glow Coal Co., 304 S.W.2d 783, 1957 Ky. LEXIS 280 (Ky. 1957).
Where a wife in a divorce proceeding filed an amended complaint almost two years after the suit was filed and more than two years after the husband and wife had separated, setting forth adultery as a supplemental ground of divorce, the chancellor did not abuse his discretion in rejecting the amended complaint since extensive proof in the case had been completed, the commissioner had filed his report adverse to the wife, and because the matters raised in the amended complaint involved alleged occurrences subsequent to the separation of the parties and had no relationship to the original cause of divorce. Friedberg v. Friedberg, 333 S.W.2d 762, 1960 Ky. LEXIS 205 (Ky. 1960).
12. — — After Motion for Summary Judgment.
A party may amend his pleading after motion for summary judgment has been made only by leave of court or written consent of the adverse party. Bradford v. Billington, 299 S.W.2d 601, 1957 Ky. LEXIS 407 (Ky. 1957).
There was no abuse of discretion in refusing to permit the defendant to file an amendment to his answer designed to show that the plaintiff's attorney had drawn up the partnership agreement and that any ambiguity should be construed against the plaintiff after the plaintiff had filed a motion for summary judgment. Bradford v. Billington, 299 S.W.2d 601, 1957 Ky. LEXIS 407 (Ky. 1957).
While liberality in granting leave to amend is desirable, a party desiring to amend his pleadings after motion for summary judgment is subject to the sound discretion of the trial judge, whose action will not be disturbed unless abuse of discretion is clearly shown. Bradford v. Billington, 299 S.W.2d 601, 1957 Ky. LEXIS 407 (Ky. 1957).
It was a clear abuse of discretion on the part of the trial court not to allow amendments designed to present the defendants' defenses in full since there was actual confusion as to what the issues of fact really were, even though the amendments had been presented after the plaintiffs' motion for summary judgment had been submitted and tentatively allowed. Teague v. Reid, 340 S.W.2d 235, 1960 Ky. LEXIS 27 (Ky. 1960).
After a motion for summary judgment has been made, a motion to amend a pleading rests in the sound discretion of the trial court, and its ruling will not be disturbed unless an abuse of discretion is clearly shown. Johnston v. Staples, 408 S.W.2d 206, 1966 Ky. LEXIS 90 (Ky. 1966).
Former employee could not amend the complaint to add a claim for interference with prospective contractual relations, because that tort was the same as tortious interference with prospective advantage, on which summary judgment had already been granted. Kenney v. Hanger Prosthetics & Orthotics, Inc., 269 S.W.3d 866, 2007 Ky. App. LEXIS 344 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 154 (Ky. Ct. App. 2008).
13. — — After Judgment.
When vendor had been accorded ample opportunity, after denial of specific performance of contract to purchase, to prove fair market value of property but never did so and never asked for adjournment for purpose of having it sold, refusal to allow vendor's amendment, after resale of property, was not an abuse of discretion. Graves v. Winer, 351 S.W.2d 193, 1961 Ky. LEXIS 159 (Ky. 1961).
Where the county court suggested to the administratrix that leave would be granted her to file verified proof of claim and that her claim would be allowed if she complied with the law but she did not accept the leave granted her and declined to amend her claim in the county court or in the circuit court until after the entry of the judgment in the circuit court, the trial court did not abuse its discretion in denying her motion to proof of claim and amend the judgment. Rabold v. Roberts, 444 S.W.2d 536, 1969 Ky. LEXIS 210 (Ky. 1969).
It was appropriate for the trial court to permit post-judgment amendment of complaint to raise issues of interest, royalties and taxes, since they were in the nature of an accounting and did not present issues of fact for the jury's determination. Givens v. Boutwell, 701 S.W.2d 146, 1985 Ky. App. LEXIS 664 (Ky. Ct. App. 1985).
Where the circuit court entered an interlocutory order and judgment pursuant to KRS 416.610(2) holding that the Commonwealth had the right to condemn certain real property for use in a highway project, where property owner and Commonwealth objected to the award by the commissioners, but neither contested the Commonwealth's right to take the subject real property, where the Commonwealth paid the amount of the commissioners' award into court, property owner withdrew the amount of the award and the highway project was completed, and where subsequently, the Commonwealth determined that it took only 3.895 acres, not the 4.884 acres of said property as described in the interlocutory judgment, the Commonwealth, pursuant to this rule, was entitled to leave to amend its petition and for an order entering an amended interlocutory judgment, as the condemning authority should not have to pay for more land than it actually took. Hamilton v. Commonwealth Transp. Cabinet, Dep't of Highways, 799 S.W.2d 39, 1990 Ky. LEXIS 140 (Ky. 1990).
14. — — Allegations of Facts.
Former employee could not amend the complaint to add claims for unfair competition/trade practices, slander of title, or trade libel, because the employee had not alleged facts to support such causes. Kenney v. Hanger Prosthetics & Orthotics, Inc., 269 S.W.3d 866, 2007 Ky. App. LEXIS 344 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 154 (Ky. Ct. App. 2008).
15. — Consideration on Merits.
Where the trial court indicated that the husband's amended complaint in a divorce action should be dismissed, while accepting the wife's untimely counterclaim, the husband's substantial rights were not affected since the chancellor's report indicated that he did consider the merits of the husband's amended complaint. Alford v. Alford, 317 S.W.2d 887, 1958 Ky. LEXIS 114 (Ky. 1958).
Bankruptcy debtors did not waive a defense of the statute of limitation by failing to raise it in their answer, since the debtors were entitled to leave to assert the defense where justice mandated that the debtors have an opportunity to litigate the legitimate defense. Hensley v. Associates First Capital Corp. (In re Hensley), — Bankr. —, 2012 Bankr. LEXIS 5362 (Bankr. E.D. Ky. 2012), aff'd, Hensley v. Assocs. First Capital Corp. (In re Hensley), — F. Supp. 2d —, 2013 U.S. Dist. LEXIS 119313 (E.D. Ky. Aug. 22, 2013).
16. — Failure to Rule.
Where the defendant delayed almost a year after filing his answer before tendering an amended answer and counterclaim, the court's failure to rule on the motion to file the amended pleading was not erroneous because of the long delay in tendering the pleading and the failure of the defendant to insist on a ruling. Bishop v. Non-Marine Underwriters at Lloyds, 379 S.W.2d 247, 1964 Ky. LEXIS 230 (Ky. 1964).
17. Defense Raised in Amended Answer.
A defense of failure of verification was not waived where it was not raised until the filing of an amended answer under this rule. Johnson v. Reeves, 556 S.W.2d 445, 1977 Ky. LEXIS 520 (Ky. 1977).
A basic reparations benefits insurer did not waive its right to defend upon a release, issued by the insured, by its failure to plead the release in its initial answer, where the carrier did not learn of the release until after it filed its initial answer and then moved to amend its answer once it learned of the release. Holzhauser v. West American Ins. Co., 772 S.W.2d 650, 1989 Ky. App. LEXIS 79 (Ky. Ct. App. 1989).
In a case involving premises liability and negligence, a trial court did not err by allowing several parties to amend their pleadings to raise the defense of “up-the-ladder” immunity because there was no prejudice; there was ample notice of the defense and time to respond. Rehm v. Navistar Int'l, — S.W.3d —, 2005 Ky. App. LEXIS 48 (Ky. Ct. App. 2005), aff'd in part, rev'd in part, G.E. v. Cain, 236 S.W.3d 579, 2007 Ky. LEXIS 173 (Ky. 2007).
18. Election Contests.
A candidate was properly allowed to amend his statement of expenses in a primary election where he discovered that his original statement was erroneous. Best v. Sidebottom, 270 Ky. 423, 109 S.W.2d 826, 1937 Ky. LEXIS 86 (Ky. 1937) (decided under prior law).
Amendments in election contests were permitted in accordance with this rule except where a new cause of action or additional ground of contest was set up after the period of limitation. Campbell v. Combs, 273 Ky. 404, 116 S.W.2d 955, 1938 Ky. LEXIS 648 (Ky. 1938) (decided under prior law).
In an election contest, the court did not abuse its discretion in not allowing an amendment to withdraw the names of alleged illegal voters after such voters had testified that they had voted in favor of the position supported by the contestants. May v. Drake, 309 Ky. 819, 219 S.W.2d 31, 1949 Ky. LEXIS 816 (Ky. 1949) (decided under prior law).
In an election contest, the court properly refused an amended petition offered after the time limit for filing contests which alleged that the sheriff failed to comply with the advertising requirements for the election. May v. Drake, 309 Ky. 819, 219 S.W.2d 31, 1949 Ky. LEXIS 816 (Ky. 1949) (decided under prior law).
Election contest petitions that were dismissed for failure to state a cause of action because the names of the alleged illegal voters had not been stated could not be revitalized by an amendment adding the names after 30 days, since KRS 122.070 (repealed) required that an election contest petition be filed within 30 days after the election and no such petition could be amended thereafter despite the provisions of this rule. Hodges v. Hodges, 314 S.W.2d 208, 1958 Ky. LEXIS 292 (Ky. 1958), cert. denied, 358 U.S. 894, 79 S. Ct. 156, 3 L. Ed. 2d 121, 1958 U.S. LEXIS 163 (1958).
Where amended petitions in an election contest were filed after the expiration of the period in which to state the grounds of contest prescribed by KRS 122.070 (repealed), the statute overrode this rule so that the time to state grounds of contest could not be extended by reservation of party or by permission of the court. Hodges v. Hodges, 314 S.W.2d 208, 1958 Ky. LEXIS 292 (Ky. 1958), cert. denied, 358 U.S. 894, 79 S. Ct. 156, 3 L. Ed. 2d 121, 1958 U.S. LEXIS 163 (1958).
A party in an election contest may amend his pleading at any time, subject to the Civil Rules of Practice, so long as he does not set up a new ground of contest. Durr v. Washington County, 339 S.W.2d 444, 1960 Ky. LEXIS 450 (Ky. 1960).
Where plaintiffs in a school tax election contest amended their complaint after the expiration of the statutory time limit for filing the complaint naming allegedly ineligible voters and charging that in certain named precincts the number of votes cast exceeded the number of voters, the trial court properly rejected the amended complaint as too late. Durr v. Washington County, 339 S.W.2d 444, 1960 Ky. LEXIS 450 (Ky. 1960).
19. Appeal.
Where summary judgment for defendant was reversed on appeal, allowance of the filing of an amended answer asserting a new defense was reviewable on appeal and prohibition would not lie. Boyd v. Tipton, 419 S.W.2d 140, 1967 Ky. LEXIS 137 (Ky. 1967).
20. Failure to Correct Caption.
Where in a medical malpractice action, the hospital named as a defendant in plaintiff's original complaint raised a timely objection to the complaint and included in that objection the correct name of the hospital, the plaintiff's failure to insert the correct name of the hospital in the caption of his amended complaint was a violation of CR 10.01, and the trial court properly dismissed the action. McCoy v. Western Baptist Hospital, 628 S.W.2d 634, 1981 Ky. App. LEXIS 314 (Ky. Ct. App. 1981).
21. Filing of Motion.
A defendant is specifically allowed to file an amended answer to an amended complaint. Although defendant responded to the amended complaint by filing a motion to dismiss rather than an amended answer, such a motion is usually treated by courts as an answer. Curry v. Cincinnati Equitable Ins. Co., 834 S.W.2d 701, 1992 Ky. App. LEXIS 177 (Ky. Ct. App. 1992).
Trial court erred by holding as a matter of law that plaintiff's complaint was filed outside the contractual limitations period because plaintiff's filing of a timely motion for leave to amend under CR 15.01 and attaching an amended complaint while also providing notice to the defending party was sufficient to timely commence the action against defendant. Hill v. State Farm Ins. Co., 390 S.W.3d 153, 2012 Ky. App. LEXIS 109 (Ky. Ct. App. 2012).
22. Discretion.
Where the evidence introduced at the time an amendment was offered during trial sustained its allegations and it stated no new cause of action and was made in good faith, the court properly permitted it to be filed. Commonwealth Life Ins. Co. v. Brandon, 265 Ky. 434, 97 S.W.2d 2, 1936 Ky. LEXIS 508 (1936) (decided under prior law).
Even where the court's refusal to permit an amended pleading to be filed was technically erroneous, it was yet to be considered a harmless error if, upon the whole case, it did not appear to have prejudiced the rights of the complaining party. Harding v. Kentucky Title Trust Co., 269 Ky. 622, 108 S.W.2d 539, 1937 Ky. LEXIS 650 (Ky. 1937), cert. denied, 303 U.S. 635, 58 S. Ct. 522, 82 L. Ed. 1095, 1938 U.S. LEXIS 267 (1938) (decided under prior law).
Where amendments were offered raising issues not relevant to the material issues or duplicating pleadings already made, the court had wide discretion in disallowing them to avoid delay. Harding v. Kentucky Title Trust Co., 269 Ky. 622, 108 S.W.2d 539, 1937 Ky. LEXIS 650 (Ky. 1937), cert. denied, 303 U.S. 635, 58 S. Ct. 522, 82 L. Ed. 1095, 1938 U.S. LEXIS 267 (1938) (decided under prior law).
In an action to recover possession of a team and wagon, it was not error for the court to allow, during the taking of depositions, an amendment retracting defendant's verified pleading by which he admitted purchasing the team and wagon from the plaintiff where the amendment stated that the admission had been made through an error by defendant's counsel. Stimson's Ex'x v. Tharp, 284 Ky. 389, 144 S.W.2d 1031, 1940 Ky. LEXIS 504 (Ky. 1940) (decided under prior law).
The trial court had a broad discretion in allowing amended pleading to be filed to correct errors and omissions and its action in so doing would not be interfered with unless the ends of justice had been thwarted, or a party had been deprived of a fair trial, or the claim or defense had been substantially changed. Salyers v. Moran, 296 Ky. 386, 177 S.W.2d 143, 1944 Ky. LEXIS 541 (1944) (decided under prior law).
23. Changing Parties.
Where complaint for injury to a minor was filed by his statutory guardian in his behalf, an amendment by which the action was brought by the infant's next friend did not assert a new cause of action. Dr. Pepper Bottling Co. v. Hazelip, 284 Ky. 333, 144 S.W.2d 798, 1940 Ky. LEXIS 492 (Ky. 1940) (decided under prior law).
Where an action was brought by a bondholder for a mandatory order requiring a drainage board to assess and to pay over any money on hand, an amended petition against different parties was properly refused. Anderson v. Board of Drainage Comm'rs, 293 Ky. 449, 169 S.W.2d 289, 1943 Ky. LEXIS 639 (Ky. 1943) (decided under prior law).
24. Prayer for Relief.
A motion made by plaintiff to amend at the close of its evidence, where nothing more appears in the record, did not justify the court in giving instructions allowing damages in excess of the prayer of the petition. Louisville & N.R.R. v. Complete Auto Transit, Inc., 259 S.W.2d 483, 1953 Ky. LEXIS 962 (Ky. 1953) (decided under prior law).
There was no error in a court permitting a plaintiff to amend his petition to increase the amount of damages before service was had on the defendant; such an amendment may have been allowed, at the discretion of the court, as late as the day of trial. Sweeney v. Schadler, 259 S.W.2d 680, 1952 Ky. LEXIS 1158 (Ky. 1952) (decided under prior law).
25. Before Responsive Pleading.
Where plaintiff did not allege in her petition that defendant was a resident of the county in which suit was filed, defendant filed a special demurrer and plaintiff on the same day and before defendant answered filed an amended petition alleging that defendant was a common carrier operating in the county in which suit was filed without objection from defendant, defendant's contention on appeal that the court lacked jurisdiction could not be sustained. Whitney Transfer Co. v. McFarland, 283 Ky. 200, 138 S.W.2d 972, 1940 Ky. LEXIS 270 (Ky. 1940) (decided under prior law).
26. After Demurrer Sustained.
The trial court erred in denying defendant the right to amend her answer after a demurrer had been sustained to it, but, since she could not state a defense, the error was harmless. Bush v. Arnett, 271 Ky. 803, 113 S.W.2d 442, 1938 Ky. LEXIS 58 (1938) (decided under prior law).
Where the trial court sustained a special demurrer to a petition of an assignee against the maker of a note on the basis that the assignor was not made a party, the court erred in refusing plaintiff's amendment to make the assignor a party. Universal C.I.T. Corp. v. McFarland, 242 S.W.2d 872, 1951 Ky. LEXIS 1085 (Ky. 1951) (decided under prior law).
27. After Proof Taken.
Where an amended answer was offered after proof had been taken and there was no competent evidence supporting the allegations of the amendment, the trial court did not err in refusing the amendment. General Serv. Garage v. Lexington Oil Co., 274 Ky. 330, 118 S.W.2d 690, 1938 Ky. LEXIS 260 (1938) (decided under prior law).
Where defendant had an opportunity to examine a writing sued on and filed his answer denying that he signed it, the court was within its discretion in denying the defendant's amendment, offered after all the evidence had been taken, raising the question of alteration. Taylor v. Payne, 276 Ky. 79, 122 S.W.2d 964, 1938 Ky. LEXIS 515 (Ky. 1938) (decided under prior law).
In attacking deeds of a husband and wife to their children as being fraud on the husband's creditors where the trial court disallowed amended answers and counterclaims offered after the issues were completed, proof taken and the case submitted for trial more than four years after the commencement of the action, there was no abuse of discretion as to the husband's allegation of homestead or the children's counterclaims for amounts expended to remove liens in reliance on the deeds, but the court did abuse its discretion in refusing the wife's counterclaim on the ground that her separate interests in the property conveyed should be restored to her if the deed was set aside. Taulbee v. First Nat'l Bank, 279 Ky. 153, 130 S.W.2d 48, 1939 Ky. LEXIS 256 (Ky. 1939) (decided under prior law).
Where plaintiff sought to recover on a contract by which he promised to aid and help the defendants sell certain property and alleged in his petition essentially that his services were the sole effectual cause of the sale, the court properly allowed the plaintiff to amend to allege that the contract called for him to aid and assist in the sale and that he had so done. Stanley v. Brown, 303 Ky. 481, 198 S.W.2d 35, 1946 Ky. LEXIS 871 (Ky. 1946) (decided under prior law).
Where a contract for sale of an automobile dealership provided that the seller would refund a portion of the sale price if the buyer did not become the regularly franchised automotive sales and service agents of Packard Motor Company, the buyer was not so franchised and brought suit for the refund, the seller answered that he had the franchise at the time of sale and actions of the buyer resulted in his not receiving the franchise, and the evidence developed that the seller's contract with Packard was terminated prior to the sale, the court properly disallowed seller's tendered amendment at the conclusion of the evidence that the buyer could have obtained the franchise by certain actions which he failed to take. Edwards v. Whitley City Sales, Inc., 246 S.W.2d 1018, 1952 Ky. LEXIS 659 (Ky. 1952) (decided under prior law).
In an action to quiet title to realty wherein the plaintiffs alleged that a deed to defendant had been executed, but alleged that it had been orally rescinded and that defendant was estopped from asserting the deed, the court erred in allowing the plaintiffs to amend to deny the execution of the deed after the case had been submitted without giving the defendant an opportunity to respond to this entirely new issue. Huddleston v. Huddleston, 265 S.W.2d 942, 1954 Ky. LEXIS 773 (Ky. 1954) (decided under prior law).
28. — Conforming Pleadings to Proof.
Where an amended answer does not conform to the proof but its effect is to substantially change the defense by the pleading of irrelevant matters to be put in issue, it is clearly not mandatory upon the court, but in fact it would appear improper, to allow the same to be filed. Harding v. Kentucky Title Trust Co., 269 Ky. 622, 108 S.W.2d 539, 1937 Ky. LEXIS 650 (Ky. 1937), cert. denied, 303 U.S. 635, 58 S. Ct. 522, 82 L. Ed. 1095, 1938 U.S. LEXIS 267 (1938) (decided under prior law).
Where the central issue in a case was plaintiff's contention that appellee's husband furnished the consideration for the purchase of certain realty, defendant's amendment to conform with proof that her father furnished the consideration was unnecessary, since the proof was proper under her denial that her husband furnished the consideration. Sword v. Scott, 293 Ky. 630, 169 S.W.2d 825, 1943 Ky. LEXIS 676 (Ky. 1943) (decided under prior law).
In an action for assault where defendant answered by denial, then, after the close of all evidence, offered an amended answer of self-defense to conform the pleadings to the proof, the court properly refused it since defendant was aware of this defense from the commencement of the action. Herring v. Lunderman, 302 Ky. 271, 194 S.W.2d 506, 1946 Ky. LEXIS 650 (Ky. 1946) (decided under prior law).
In an action to open a highway which had been out of use, where the defendant alleged abandonment, the court did not abuse its discretion in allowing defendant to amend to plead the statute under which the state originally took the road, since this merely conformed the pleadings to the proof and called the court's attention to a statute of which the court could take judicial notice anyway. Hardy v. St. Matthew's Community Center, 240 S.W.2d 95, 1951 Ky. LEXIS 957 (Ky. 1951) (decided under prior law).
After an inmate was burned he filed suit against the county detention center and later learned that it was owned by a corporation; the trial court erred by denying the inmate leave to amend his complaint under CR 15.01 to include the county detention center corporation as a party, because it was suable. However, the error was harmless, because the county detention center corporation was entitled to sovereign immunity as an alter ego of the county. Bryant v. Pulaski County Det. Ctr., 330 S.W.3d 461, 2011 Ky. LEXIS 10 (Ky. 2011).
29. On Day of Trial.
In an action to collect the death benefit on a certificate issued by a fraternal benefit society where the defendant alleged nonpayment of premiums in certain months, the trial court did not abuse its discretion in refusing defendant's attempted amendment to allege that the premium for another month had not been paid when it was offered after the case had gone to trial. National Council of Knights & Ladies of Sec. v. Rowell, 276 Ky. 335, 123 S.W.2d 1041, 1938 Ky. LEXIS 548 (1938) (decided under prior law).
Where a complaint alleged negligence consisting of operating an automobile at a high rate of speed and not having it under control, allowing amendment on the day of trial to allege failure to maintain a proper lookout and failure to give reasonable and timely warning of the approach to an intersection was not an abuse of discretion. Dr. Pepper Bottling Co. v. Hazelip, 284 Ky. 333, 144 S.W.2d 798, 1940 Ky. LEXIS 492 (Ky. 1940) (decided under prior law).
In an action on a written contract wherein the plaintiff did not allege that it was lost, the court did not abuse its discretion in allowing the plaintiff to amend her petition, after defendant's motion for a directed verdict, to so allege. Hehr's Adm'r v. Hehr, 288 Ky. 580, 157 S.W.2d 111, 1941 Ky. LEXIS 172 (1941) (decided under prior law).
In an action by a beneficiary of a life insurance policy against the insurer where the insurer learned during the course of the trial that the insured had had a hernia contrary to statements made in the application for the policy, the court erred in refusing to permit the insurer to amend to state this defense, since the insurer had no knowledge of it prior to trial, even though it changed the defense. Kentucky Home Mut. Life Ins. Co. v. Watts, 298 Ky. 471, 183 S.W.2d 499, 1944 Ky. LEXIS 938 (1944) (decided under prior law).
The trial court did not err in allowing a plaintiff to amend his petition on the day of trial, where the only effect of the amendment was to increase the amount of damages. Louisville & N.R.R. v. Ray, 306 Ky. 857, 209 S.W.2d 714, 1948 Ky. LEXIS 671 (1948) (decided under prior law).
Where the trial court overruled a demurrer to the complaint leading the plaintiff to believe that the complaint was good, it was error for the court after sustaining defendant's motion to dismiss on the day of trial, not to allow plaintiff to amend. Shelley v. Hill, 265 S.W.2d 34, 1953 Ky. LEXIS 1269 (Ky. 1953) (decided under prior law).
30. After Judgment.
Where plaintiff in his reply alleged that he was not bound by a reinsurance agreement, the defendant after opening statements moved for judgment on the pleadings, the plaintiff offered an amended reply, and the court refused to allow the amendment, sustained defendant's motion, and dismissed the complaint, the trial court did not abuse its discretion by setting aside its judgment and allowing the plaintiff to amend his reply about two weeks after the judgment was entered. Kentucky Home Mut. Life Ins. Co. v. Hardin, 277 Ky. 565, 126 S.W.2d 427, 1938 Ky. LEXIS 571 (1938) (decided under prior law).
After judgment had been rendered and satisfied, the plaintiff could not amend his petition to correct an error as to the amount of damages. Johnson v. Dry Creek Oil & Gas Co., 283 Ky. 340, 141 S.W.2d 263, 1940 Ky. LEXIS 324 (Ky. 1940) (decided under prior law).
Where a business was sold under a contract that provided that the seller would have first right to repurchase the business in the event that the buyers determined to sell it, one of the buyers purchased the interest of the other without objection of the seller, that buyer died, the personal representative brought an action to settle the buyer's estate in which the seller was made a defendant, and the seller filed a counterclaim seeking recovery of the business without alleging that he was ready and willing to repay the purchase price, the court did not err in disallowing seller's amendment so alleging after the chancellor had read his written opinion and announced his decision that the estate was entitled to the property. Perros v. Stone's Adm'r, 305 Ky. 142, 202 S.W.2d 160, 1947 Ky. LEXIS 699 (1947) (decided under prior law).
In an action to enforce debt against defendant's interest in a truck where defendant alleged that he owned no interest in the truck, after judgment determining defendant owned a one-half interest, the court properly refused an amendment by which defendant alleged that his interest in the truck should first be applied to debts owing his brother and father in connection with the business in which the truck was used. Reno v. Katterjohn, 313 Ky. 33, 230 S.W.2d 89, 1950 Ky. LEXIS 802 (1950) (decided under prior law).
Trial court lacked jurisdiction in a legal malpractice case to rule on a client's motion to amend the complaint under CR 15.01 where the client did not first move to alter, amend, or vacate the final judgment under CR 59.05 and where the client moved to amend the complaint 19 days after the trial court's entry of final judgment. Keeney v. Osborne, — S.W.3d —, 2010 Ky. App. LEXIS 57 (Ky. Ct. App. 2010), rev'd, 399 S.W.3d 1, 2012 Ky. LEXIS 203 (Ky. 2012).
31. New Trial.
The right to amend after reversal because of defective pleadings was the same as before trial. London & Provincial Marine & Fire Ins. Co. v. Mullins, 268 Ky. 814, 105 S.W.2d 1057, 1937 Ky. LEXIS 535 (1937) (decided under prior law).
Where plaintiffs were ordered to elect between paragraphs asserting conflicting grounds for avoiding an affirmative defense, the paragraph not elected contained the denial of the allegation that property had depreciated, and the plaintiffs claimed that the election order had been set aside but the record did not show this, the court did not abuse its discretion in allowing the plaintiffs to amend their reply to deny the allegation of depreciation after the judgment for plaintiffs had been reversed, for failure to deny the allegation of depreciation. London & Provincial Marine & Fire Ins. Co. v. Mullins, 268 Ky. 814, 105 S.W.2d 1057, 1937 Ky. LEXIS 535 (1937) (decided under prior law).
Where a case was reversed and remanded for “proceedings consistent with this (appellate) opinion,” a new trial was not authorized and the parties may not have amended their pleadings under the rules applicable where a new trial was ordered. Pieck v. Carran, 289 Ky. 110, 157 S.W.2d 744, 1941 Ky. LEXIS 19 (1941) (decided under prior law).
In the second trial, after the reversal of the first judgment, the court did not err in allowing the plaintiff to amend his petition to increase the amount of damages claimed for lost time. Croley v. Huddleston, 304 Ky. 811, 202 S.W.2d 637, 1947 Ky. LEXIS 740 (Ky. 1947) (decided under prior law).
In an action to recover purchase money paid under an unenforceable oral contract to sell real estate wherein the plaintiff-buyer alleged that she paid $850, that she informed the sellers that she would not buy the realty and that they refused to refund her purchase money, the sellers alleged that the buyer repudiated the contract when they tendered a deed, the trial court sustained a demurrer to the answer and entered judgment for the buyer which was reversed; on the remand the court erred in disallowing the buyer's amendment in which she explained her repudiation was due to the sellers' prior refusal to complete the sale. Wells v. Watkins, 307 Ky. 449, 211 S.W.2d 410, 1948 Ky. LEXIS 761 (Ky. 1948) (decided under prior law).
Where a plaintiff alleged specific acts of negligence in his original petition, it was not error for the court to allow an amended petition alleging general negligence after the first trial and, where the amended petition did not refer to the original but was complete in itself, the plaintiff was not limited to the specific acts contained in the original petition. Louisville Taxicab & Transf. Co. v. Johnson, 311 Ky. 597, 224 S.W.2d 639, 1949 Ky. LEXIS 1167, 27 A.L.R.2d 158 (1949) (decided under prior law).
32. — New Claim or Defense.
After a case had been appealed and remanded for a new trial, the court erred in permitting the defendant to amend to deny its agency relationship with the driver who inflicted the injury and thereby interposed an entirely new defense. Bessire & Co. v. Day's Adm'x, 268 Ky. 87, 103 S.W.2d 644, 1937 Ky. LEXIS 404 (Ky. 1937) (decided under prior law).
Where defendant originally asserted three defenses but two were withdrawn prior to trial and the case submitted on the third, the trial court did not abuse its discretion in denying defendant's amended answer by which she attempted to again raise the other two defenses after the original judgment had been reversed and the case remanded. Eline v. Commonwealth Life Ins. Co., 277 Ky. 744, 126 S.W.2d 1103, 1939 Ky. LEXIS 702 (1939) (decided under prior law).
Upon return of case from Court of Appeals for new trial, the situation of the parties and the condition of the case is the same as if the trial court had granted a new trial, subject to the directions given by Court of Appeals; thus action of trial court in permitting either of the parties to introduce into the case for the first time a new and material issue will not be interfered with by Court of Appeals unless it appears that trial court has abused its discretion in doing so; however, this rule of introduction of new material should be applied only to the party who succeeds in the lower court and does not ask for a new trial or who loses on the appeal of his adversary. Halteman v. Russell, 299 Ky. 325, 185 S.W.2d 399, 1945 Ky. LEXIS 415 (1945) (decided under prior law).
Where a judgment for plaintiff was reversed because no master-servant or agency relationship was found between the student inflicting the injury and the defendant, the court properly refused an amended petition adopting the allegations of the original petition alleging a master-servant relationship and adding an allegation that the defendant was negligent in the supervision of the student, since no basis for any duty of the defendant to supervise the student was alleged except the master-servant relationship which did not exist as determined on the first appeal. Gill v. Wall, 239 S.W.2d 235, 1951 Ky. LEXIS 864 (Ky. 1951) (decided under prior law).
In an action to quiet title to realty in which defendant alleged conveyance by deed to him, where the trial court found for the defendant but was reversed on the ground that the deed was champertous, the trial court properly refused an amendment offered by defendant asserting a deed prior to the one alleged in his first answer. Phillips v. Charles, 267 S.W.2d 748, 1954 Ky. LEXIS 869 (Ky. 1954) (decided under prior law).
33. Settlement.
In an action to enforce the terms of a will which was referred to a master commissioner to whose report the defendant filed exceptions, the parties agreed to sell the property in question to third parties and distribute the proceeds in accordance with the commissioner's findings, and the plaintiffs offered an amended pleading alleging the agreement, the court properly allowed the amendment. Childs v. Hamilton, 308 Ky. 203, 214 S.W.2d 106, 1948 Ky. LEXIS 904 (1948) (decided under prior law).
34. Statute of Limitations.
A defendant may amend his answer at any time prior to judgment to plead limitation. Wyrick v. Wyrick, 243 S.W.2d 1004, 1951 Ky. LEXIS 1195 (Ky. 1951); Brock v. Turner Fuel Co., 296 Ky. 729, 178 S.W.2d 427, 1944 Ky. LEXIS 624 (Ky. 1944) (decided under prior law).
35. Premature Action.
Where an action against a usurper of office in the nature of quo warranto was commenced prior to the defendant taking office, an amendment after he took office did not cure the prematurity of the action. Broyles v. Commonwealth, 309 Ky. 837, 219 S.W.2d 52, 1949 Ky. LEXIS 826 (Ky. 1949) (decided under prior law).
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Rule 15.02.  Amendments to conform to the evidence.
Text
When issues not raised by the pleadings are tried by express or implied consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings. Such amendment of the pleading as may be necessary to cause them to conform to the evidence and to raise these issues may be made upon motion of any party at any time, even after judgment; but failure so to amend does not affect the result of the trial of these issues. If evidence is objected to at the trial on the ground that it is not within the issues made by the pleadings, the court may allow the pleadings to be amended and shall do so freely when the presentation of the merits of the action will be subserved thereby and the objecting party fails to satisfy the court that admission of such evidence would prejudice him in maintaining his action or defense upon the merits. The court may grant a continuance to enable the objecting party to meet such evidence.
Annotations
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1. Application.
In a negligence action tried under the former Civil Code, the defendant was entitled to a judgment notwithstanding the verdict where the plaintiff failed to deny the defendant's plea of contributory negligence, although under this rule the plaintiff may have been allowed to amend his pleadings had the rule been in effect at the time the defendant's motion for judgment was made. Ashland Oil & Refining Co. v. Hudson, 275 S.W.2d 585, 1955 Ky. LEXIS 362 (Ky. 1955).
CR 15.02 and KRS 342.270(1) are not in conflict with one another, and may be construed in a way to give effect to both provisions; therefore, CR 15.02 and the purpose behind the rule need not “give way” to KRS 342.270(1). Hodge v. Ford Motor Co., 124 S.W.3d 460, 2003 Ky. App. LEXIS 324 (Ky. Ct. App. 2003).
It was no error to deny a borrower's motion to amend a complaint against a bank at trial to allege tortious interference with a prospective business advantage because (1) this was a distinct claim from the borrower's complaint's claim of tortious interference with contractual relations, and (2) permitting the claim's addition at the latest possible stage of trial would have denied the bank an ability to present responsive evidence. Seeger Enters. v. Town & Country Bank & Trust Co., — S.W.3d —, 2017 Ky. App. LEXIS 66 (Ky. Ct. App. 2017).
2. Issues Tried.
In suit to recover real estate conveyed by written agreement to defendants by plaintiffs' testatrix where testatrix testified before her death that she had asked that defendants pay her nothing for the conveyance and they did not but defendants testified that they had paid her in form of property rentals as orally agreed, such testimony presented a genuine issue of fact subject to legitimation under the curative provisions of this rule. Teague v. Reid, 340 S.W.2d 235, 1960 Ky. LEXIS 27 (Ky. 1960).
In an action to settle an estate where a portion of a workmen's compensation award was paid to the estate and a portion was paid to the administratrix, the widow, as the decedent's sole surviving dependent, the entire attorney's fee for collection of the award was charged to the estate, the decedent's parents contended that since the entire fee was charged to the estate the entire award should be included in the estate and the wife contended that the proper amount had been included, the court erred in reducing the amount of fee to be charged to the estate, since neither the pleadings nor the proof addressed the propriety of charging the fee to the estate. Combs v. Combs, 380 S.W.2d 227, 1964 Ky. LEXIS 289 (Ky. 1964).
3. — Parties.
In an action for damage to realty by negligent blasting by defendant contractor, where the contractor filed a third-party complaint against the highway department for indemnity or contribution on the theory that the damage resulted from removal of lateral support due to the department's faulty design, the plaintiff did not assert a claim against the department, there was sufficient evidence to support an instruction on separate verdicts and the jury returned a verdict awarding the plaintiff separate amounts against each the contractor and the department, the plaintiff was properly permitted to amend after judgment to state a claim against the department, since the action had been tried as if such amendment had been made. Commonwealth, Dep't of Highways v. Back, 391 S.W.2d 707, 1965 Ky. LEXIS 326 (Ky. 1965).
Where a plaintiff sued the fiscal courts of two counties and the individual members of the fiscal courts, the counties were not estopped from raising the failure to join the counties. Shearer v. Hall, 399 S.W.2d 701, 1965 Ky. LEXIS 31 (Ky. 1965).
4. Consent.
Where the court erred in admitting evidence and giving instructions relating to special damages for breach of contract, when petition was sufficient only to state a cause of action for general damage, and in admitting evidence relating to express warranty when petition was sufficient only to state cause of action for breach of contract, such defects in pleading, being prejudicial to the substantial rights of the adverse party, were not cured by the verdict. Hipp-Green Lumber Corp. v. Potter, 271 S.W.2d 892, 1954 Ky. LEXIS 1059 (Ky. 1954).
If issues not raised by the pleadings are tried by express or implied consent, they shall be treated as if they had been so raised, but an objection to introducing the evidence will eradicate any implication of consent. Traylor Bros., Inc. v. Pound, 338 S.W.2d 687, 1960 Ky. LEXIS 401 (Ky. 1960).
In an action on a supersedeas bond for appeal of a case concerning the right to a passway where the plaintiff introduced evidence as to obstruction of the passway after the period covered by the bond and there was no indication of express or implied consent to the introduction of such evidence in the record, its admission was prejudicial and required reversal of the judgment for the plaintiff. Wheeler v. Tackett, 339 S.W.2d 646, 1960 Ky. LEXIS 482 (Ky. 1960).
In an action for damages caused by contamination of a pool where there was no evidence of contamination, the plaintiff was not entitled to have the issue submitted to the jury on the question of damage to a retaining wall where such damage was not alleged in the complaint and only a passing reference was made to it in the proof, and therefore the issue could not have been said to have been tried without the consent of the parties. Tabor v. Looman, 386 S.W.2d 749, 1964 Ky. LEXIS 180 (Ky. 1964).
Where the defendant admitted in its answer that the “plaintiff submitted construction plans to defendant,” but at the trial court level both parties considered the issue of the filing of proper “construction plans” as the real issue and as an issue properly joined by the pleadings and no contention was made in the trial court that the defendant made a “judicial admission” in its answer, the provisions of the rule excuse the defendant from the consequences of a judicial admission. Impellizeri v. Urban Renewal & Community Development Agency, 429 S.W.2d 41, 1968 Ky. LEXIS 735 (Ky. 1968).
Where a defendant, in an action by plaintiff to recover for damages caused to plaintiff's house as a result of blasting, made no motion to amend his pleadings to assert his claim that the house was built on defendant's lease with full knowledge that defendant was mining and blasting thereon, and this claim was never submitted to the jury, the issue was not tried by express or implied consent under this rule. Bradford v. Sagraves, 556 S.W.2d 166, 1977 Ky. App. LEXIS 811 (Ky. Ct. App. 1977).
Where the negligence action was defended by and verdict entered against the non-profit, no capital stock corporation formed to provide recreational facilities for the county, which owned the land of the public golf course, but leased it to the county, it was obvious that the verdict was adjudged against the wrong party, a non-operative, non-negligent entity who was a landlord out of possession, but because they county fiscal court and the corporation were so “siamesed” throughout the litigation that no one could separate the two, the issue was tried by the expressed, or at least the implied consent of the parties and corporation could not now claim error under the assignment. Kenton County Pub. Parks Corp. v. Modlin, 901 S.W.2d 876, 1995 Ky. App. LEXIS 70 (Ky. Ct. App. 1995).
5. — Express.
Where the issue of alimony was not raised by the pleadings but the litigants expressly treated the issue as raised and addressed proof to it, the trial court should have treated the issue as raised by the pleadings. Thomas v. Thomas, 379 S.W.2d 743, 1964 Ky. LEXIS 261 (Ky. 1964).
6. — Implied.
Where special damages were not pleaded, the case was tried as if they had been pleaded, the court did not instruct on special damages, and the plaintiff did not object to the failure to give such instructions, the plaintiff waived any defect in the instructions. Patton v. Lake, 294 S.W.2d 917, 1956 Ky. LEXIS 139 (Ky. 1956).
Where plaintiff proved damages for lost time in excess of the amount alleged in his pleadings without objection by the defendant, the court properly treated the entire amount as if it had been pleaded. Commonwealth, Dep't of Highways v. Young, 354 S.W.2d 23, 1962 Ky. LEXIS 25 (Ky. 1962).
In a condemnation action to acquire land for an extension of an airport runway where additional land of the condemnees would be subject to restrictions so the approach of planes to the runway would not be interfered with and the condemnees sought incidental damages for the land affected by the restrictions, although the restrictions represented an actual taking rather than incidental damages, this rule could be applied to treat the pleadings as if amended to plead the additional taking in lieu of the incidental damages allegation. Bowling Green-Warren County Airport Bd. v. Long, 364 S.W.2d 167, 1962 Ky. LEXIS 280 (Ky. 1962).
Where the allegations of a counterclaim were not controverted by a reply but the depositions by which the case was tried treated the allegations as controverted, the trial court properly treated the allegations of the counterclaim as if they had been controverted by pleading. Wright v. Bethlehem Minerals Co., 368 S.W.2d 179, 1963 Ky. LEXIS 38 (Ky. 1963).
Where a claimant in a workmen's compensation case failed to object to evidence that he planned his own accident, the issue was tried by implied consent of the parties. Collins v. Castleton Farms, Inc., 560 S.W.2d 830, 1977 Ky. App. LEXIS 887 (Ky. Ct. App. 1977).
Where defendant failed to object to introduction of evidence on the issue of loss of earnings, he impliedly consented to the trial of the issue and was therefore bound by the results. Blakeman v. Joyce, 511 S.W.2d 112, 1974 Ky. LEXIS 428 (Ky. 1974).
7. — Waiver of Notice.
Where the manner in which the question of the effect of Pennsylvania orders, which allegedly modified child support provisions, was raised before the circuit court may well have been procedurally irregular, but it was clear from the narrative statement that the matter was before the court by the express or implied consent of the parties, pursuant to this rule, any failure to comply with the notice requirements of CR 7.02 was waived. Abbott v. Abbott, 662 S.W.2d 231 (Ky. Ct. App. 1983).
8. — — New Issue.
In an action to determine whether a seller of realty retained a portion of the land or dedicated it as a street where the issue of estoppel was not pleaded but was presented and treated as if it had been raised by the pleadings, under this rule it may be treated as applicable to the facts developed in the action. Bailey v. Thompson, 300 S.W.2d 235, 1957 Ky. LEXIS 445 (Ky. 1957).
Where the jury allowed a recovery for the cost of removing rocks resulting from a blasting operation even though this item was not pleaded, this matter of damage was properly tried under this rule, since evidence with respect thereto was introduced without objection by the defendant. Marlowe Constr. Co. v. Jacobs, 302 S.W.2d 612, 1957 Ky. LEXIS 207 (Ky. 1957).
Even though no issue was raised by the pleadings as to whether the insured automobile had been repaired to as good condition as it was in immediately prior to the accident, it possibly could be said that this issue was tried by consent of the parties under this rule; but, where the trial court made no finding of fact on such issue, the Court of Appeals could not determine whether the defendant insurance company was liable under the policy. Calvert Fire Ins. Co. v. Blevins, 328 S.W.2d 545, 1959 Ky. LEXIS 131 (Ky. 1959).
This rule authorized the granting of relief not requested in any pleading where the evidence unerringly developed, without objection, the very issue necessary for the trial court to resolve in order to adjudicate the respective rights of the parties. Pemberton v. Osborne, 333 S.W.2d 940, 1959 Ky. LEXIS 28 (Ky. 1959).
Where the pleadings in an action to set aside a deed by a decedent alleged only undue influence but the proof went into the issue of mental capacity without objection, the court properly considered the mental capacity issue as if it had been raised by the pleadings. Coleman v. Greer, 343 S.W.2d 584, 1961 Ky. LEXIS 428 (Ky. 1961).
Although broker did not specifically plead quantum meruit basis for recovery of commission, testimony relative to the value of services was introduced and no objection made thereto, so that it must be assumed that the issue was tried with the implied consent of both parties and shall be treated on appeal as if it had been raised in the pleadings. Hale v. Nickell, 359 S.W.2d 819, 1962 Ky. LEXIS 208 (Ky. 1962).
Where an action arising from the collapse of a party wall was based on negligence, but on trial parties freely and without objection discussed the absence of lateral support for the wall, a judgment on the basis of failure to provide lateral support for the wall was proper. Wright v. Louisville Store of Russellville, 417 S.W.2d 242, 1967 Ky. LEXIS 254 (Ky. 1967).
9. Treating Issues As If Raised by Pleadings.
A judgment notwithstanding verdict on the ground the pleadings do not support the verdict, formerly recognized by the Civil Code, may no longer be obtained under the new Rules of Civil Procedure. Ashland Oil & Refining Co. v. Hudson, 275 S.W.2d 585, 1955 Ky. LEXIS 362 (Ky. 1955).
Where no question of estoppel or waiver was raised by either party in an action for the balance due for drilling a water well and installing a pump, the plaintiffs were not prejudiced since the jury heard and considered their proof on the question of waiver and estoppel even though it was not pleaded before rendering a verdict against them. Bean v. Bevins, 287 S.W.2d 627, 1955 Ky. LEXIS 121 (Ky. 1955).
Where the defendant filed a general denial to the plaintiff's original complaint in a negligence action, but did not file an answer to either the first or second amended complaints of the plaintiff, the defendant's default was cured by the beneficent provisions of this rule. Carney v. Scott, 325 S.W.2d 343, 1959 Ky. LEXIS 61 (Ky. 1959).
Where the parties confine their dispute to the matter of the location of an easement, the court will treat that as if it were the only issue raised in the pleadings. Daniel v. Clarkson, 338 S.W.2d 691, 1960 Ky. LEXIS 403 (Ky. 1960).
Where evidence supports the award, it is not error to allow recovery for more than sought in the pleadings, particularly where the parties have treated the issues as joined. Ford v. Gilbert, 397 S.W.2d 41, 1965 Ky. LEXIS 53 (Ky. 1965).
10. Instructions.
Where the evidence of both parties showed intentional conduct which was claimed to be justified under the circumstances and where the defendants offered instructions on assault and battery and justification therefor, the trial judge properly excluded instructions concerning negligence, contributory negligence and sudden emergency. Louisville v. Yeager, 489 S.W.2d 819, 1973 Ky. LEXIS 652 (Ky. 1973).
In an action for slander brought by an employee against her employer, where the employer had, in a discussion in chambers, spoken to both absolute and qualified privilege attaching to dealings within the employment relationship and had asked assurances from the court that such an instruction would be given, the employer did not lose its opportunity to raise on appeal the issue of failure to instruct on privilege despite the employer's failure to specifically include privilege as an affirmative defense in its original answer. Columbia Sussex Corp. v. Hay, 627 S.W.2d 270, 1981 Ky. App. LEXIS 312 (Ky. Ct. App. 1981).
11. Amendment.
In an action on a life insurance policy where the insurer learned during the course of trial that the insured suffered from a hernia in contrast to statements in his application that he did not, the trial court erred in refusing the insurer's amendment to assert this as a defense even though it would amount to a new theory of defense, since the plaintiff could have been granted a continuance under this rule to prepare to meet such new defense. Kentucky Home Mut. Life Ins. Co. v. Watts, 298 Ky. 471, 183 S.W.2d 499, 1944 Ky. LEXIS 938 (1944) (decided under prior law).
In declaratory judgment actions, where controversy and uncertainty are sought to be terminated, this rule should be applied with special liberality. Mid-Southern Toyota, Ltd. v. Bug's Imports, Inc., 453 S.W.2d 544, 1970 Ky. LEXIS 310 (Ky. 1970).
12. — Conforming Pleadings to Proof.
In suit to recover realty on ground of failure to consideration for conveyance thereof to defendant, evidence as to the defendant's obligation to pay current medical expenses, though not alleged in answer, would require allowance of amendment under this rule to conform to such evidence. Teague v. Reid, 340 S.W.2d 235, 1960 Ky. LEXIS 27 (Ky. 1960).
An amendment of the pleadings to conform with the evidence is not permissible where it brings in issues outside the scope of the pretrial order in the case. Sapp v. Massey, 358 S.W.2d 490, 1962 Ky. LEXIS 177 (Ky. 1962).
The trial court could sustain a motion to file an amended complaint to increase the amount of damages at any time prior to or during the trial if the record or the proof establishes grounds for the award of additional damages. Farrow v. Downing, 374 S.W.2d 480, 1964 Ky. LEXIS 372 (Ky. 1964).
Where a store owner did not plead the defense of probable cause as justification for taking custody of and detaining a suspected shoplifting customer, but where evidence which had no relevancy to any other purpose was admitted without objection in the customer's action for false imprisonment, the reception of such evidence was tantamount to an amendment of the store owner's answer to cover the issue of probable cause. Consolidated Sales Co. v. Malone, 530 S.W.2d 680, 1975 Ky. LEXIS 55 (Ky. 1975).
Where the proof necessary to establish the breach of contract was already in evidence, presented in support of the breach of warranty claim, all without objection, this rule was appropriately used to amend the pleadings to include a breach of contract claim. Nucor Corp. v. General Electric Co., 812 S.W.2d 136, 1991 Ky. LEXIS 54 (Ky. 1991).
Workers' Compensation Board erred in reversing a finding that an employee's injury claim was joined by implication as part of a subsequent injury claim since: her case was practiced and briefed as if an injury occurred on the subsequent injury date; CR 15.02 had been held to be applicable to workers' compensation proceedings; and Rule 15.02 and KRS 342.270(1) were not in conflict with one another and could be construed in a way to give effect to both provisions. Hodge v. Ford Motor Co., 124 S.W.3d 460, 2003 Ky. App. LEXIS 324 (Ky. Ct. App. 2003).
When several homeowners sued the same builder for selling them four-bedroom homes that had septic systems approved for three bedrooms, it was not an abuse of discretion to amend their complaints at the close of the evidence to include a breach of warranty claim to conform to that evidence because the builder did not show how it was unfairly prejudiced, as it did not identify any evidence or defense it was unable to present at trial prior to the amendment. Young v. Vista Homes, Inc., 243 S.W.3d 352, 2007 Ky. App. LEXIS 12 (Ky. Ct. App. 2007), rehearing denied, 2007 Ky. App. LEXIS 155 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2008 Ky. LEXIS 419 (Ky. Feb. 13, 2008).
13. — To Raise Issues.
In suits seeking the recovery of separate parcels of real estate conveyed by plaintiffs' testatrix to defendants, court erred in granting summary judgments to plaintiffs where defendants sought to file amended answers which contained information that was of real substance and created a genuine question, for if such information had entered the case in the form of evidence at trial, the court would have had to permit an amendment under this rule. Teague v. Reid, 340 S.W.2d 235, 1960 Ky. LEXIS 27 (Ky. 1960).
Where an action on a fire insurance policy was commenced after the time allowed by the policy for filing suit and was tried as if it had been brought in time, the court properly permitted the plaintiffs to amend, after the proof was in, to allege waiver of the time limit by the insurer. Hartford Fire Ins. Co. v. Moore, 412 S.W.2d 860, 1967 Ky. LEXIS 439 (Ky. 1967).
14. — Jurisdiction to Allow.
Filing of the notice of appeal transfers jurisdiction from the circuit court to the Court of Appeals so that the circuit court could not entertain a motion to amend a complaint, assuming the motion to amend was not otherwise too late. Hoy v. Newburg Homes, Inc., 325 S.W.2d 301, 1959 Ky. LEXIS 40 (Ky. 1959).
15. — Discretion.
The allowance of an amended pleading to conform to the proof is a matter of discretion for the chancellor. Fella v. Horney, 316 S.W.2d 62, 1958 Ky. LEXIS 25 (Ky. 1958).
Where plaintiff complained that the trial judge denied her the right to file an amended pleading allegedly to conform to proof heard on the trial, the ruling was correct since he was authorized to try only the issue ordered by the chancellor who, in the exercise of his discretion, had also denied the right to file the amended pleading. Fella v. Horney, 316 S.W.2d 62, 1958 Ky. LEXIS 25 (Ky. 1958).
In an action on employer's “blanket bond,” where insurer failed to plead limitations in its original answer due to mistake as to terms of bond, the trial court did not err in allowing insurer to file the amended answer pleading limitations after the case had been submitted, although no proof specifically directed to the issue of limitations had been introduced. Ashland Finance Co. v. Hartford Acci. & Indem. Co., 474 S.W.2d 364, 1971 Ky. LEXIS 104 (Ky. 1971).
16. — After Judgment.
In an action for breach of an oral contract to correct defects in a hay baler plaintiff purchased from defendants, it was not error to allow the plaintiff under this rule to amend his complaint after judgment to conform to his proof. Wilson v. Walls, 317 S.W.2d 472, 1957 Ky. LEXIS 5 (Ky. 1957).
Where no instructions were given covering any contributory negligence of the plaintiff passenger and no exceptions were taken to the instructions but the trial court permitted the defendant to file a contributory negligence defensive pleading after the verdict and judgment thereon, the pleading was too late to be effective. Edwards v. Key, 437 S.W.2d 510, 1969 Ky. LEXIS 445 (Ky. 1969).
Under CR 15.02, amendment may be made upon motion of any party at any time, even after judgment, and thus the claim that the post-judgment amendment in this case was untimely failed. Mays v. Porter, 398 S.W.3d 454, 2013 Ky. App. LEXIS 62 (Ky. Ct. App. 2013).
Appellants did not make any specific objection that an issue had not been raised in the pleadings and they did not object to opposing counsel's argument that evidence was relevant on that basis; although they objected in their post-trial brief, CR 15.02 required an objection be made at trial, and as they did not make an appropriate objection, the issue was implicitly tried under the rule, and the trial court did not err in permitting post-trial amendment. Mays v. Porter, 398 S.W.3d 454, 2013 Ky. App. LEXIS 62 (Ky. Ct. App. 2013).
17. — — Objection to Evidence.
In an action to enforce notes given as part of the purchase price of realty, where defendant by answer and counterclaim raised the issue of breach of warranty by the seller but did not allege damages and plaintiff's objection to the introduction of evidence on damages was sustained, it was error for the court to refuse defendant's motion to amend to plead damages. Phelps v. Stevens, 388 S.W.2d 571, 1965 Ky. LEXIS 431 (Ky. 1965).
18. Continuance.
Where plaintiff was allowed to file an amended complaint during trial over defendant's objection and defendant moved for a continuance without filing an affidavit other than the one filed in support of prior motion for continuance on the ground of the absence of a witness, the court did not abuse its discretion in denying the defendant's motion. Commonwealth Life Ins. Co. v. Brandon, 265 Ky. 434, 97 S.W.2d 2, 1936 Ky. LEXIS 508 (1936) (decided under prior law).
If defendant is permitted to amend to change his defense, the plaintiff may, upon request, be granted additional time to take proof. Williams v. Woodward, 240 S.W.2d 94, 1951 Ky. LEXIS 956 (Ky. 1951) (decided under prior law).
Where an action was brought on a written construction contract and plaintiff introduced proof of a subsequent oral contract, the court erred in admitting such proof over defendant's objection without granting defendant a continuance to prepare to meet such proof. United Pacific Ins. Co. v. Collins, 389 S.W.2d 242, 1964 Ky. LEXIS 535 (Ky. 1964).
19. Variance Between Pleading and Proof.
In an action for wrongful death of an employee of an asbestos company against the manufacturer of a tank which ruptured causing fatal injuries to the employee where evidence was introduced showing that the use of the tank was completely different from that contemplated when it was constructed and first put into operation without objection, the contention that such evidence was a material variance from the pleadings could not be asserted on appeal, since the failure to object during trial waived the variance, if there were one. Manual's Adm'r v. W.E. Caldwell & Co., 270 Ky. 285, 109 S.W.2d 635, 1937 Ky. LEXIS 69 (1937) (decided under prior law).
In an action on a life insurance policy where the complaint alleged that the insured died during June 1930 and that he had disappeared in June of 1930 and had not been heard from for more than seven years, the fact that under Kentucky law the presumption of death arising from absence presumes that death occurs at the end rather than the beginning of the seven-year period does not result in a variance between the proof of absence and the pleading that the insured died at the beginning of the period, since the pleading set out the absence and its duration. Pacific Mut. Life Ins. Co. v. Meade, 281 Ky. 36, 134 S.W.2d 960, 1939 Ky. LEXIS 6 (Ky. 1939) (decided under prior law).
In an action to enforce a note where the evidence indicated that the writing was not a note but a memorandum of a transaction giving rise to a claim by plaintiff in assumpsit, there was a failure to prove the general scope and meaning of the claim rather than a variance between the pleadings and proof. Hanner v. Tidwell, 291 Ky. 427, 164 S.W.2d 970, 1942 Ky. LEXIS 253 (1942) (decided under prior law).
20. — Misleading.
Where a party conceived a variance between the pleadings and proof to be misleading, it was his duty to demonstrate such condition to the court. Clover Splint Coal Co. v. Lorenz, 270 Ky. 676, 110 S.W.2d 457, 1937 Ky. LEXIS 141 (Ky. 1937) (decided under prior law).
Where the accusatory portion of an indictment charged an assault “with an offensive weapon” and the descriptive portion alleged an assault “with a pistol, a deadly weapon,” the variance was not misleading to the defendant. Reed v. Commonwealth, 281 Ky. 189, 135 S.W.2d 867, 1940 Ky. LEXIS 9 (Ky. 1940) (decided under prior law).
In an action by a contractor for modifications made on defendant's home where he did not allege in his complaint a contract beyond the legal conclusion that there was a contract and the evidence dealt with an express contract, the defendant's claim of fatal variance between the pleadings and the proof was without merit, since they presented all their defenses, did not move for an order to make the petition more specific, and, therefore, could not seriously maintain that they were misled by such variance. Vaughn v. Carlton, 309 Ky. 180, 217 S.W.2d 201, 1948 Ky. LEXIS 1078 (1948) (decided under prior law).
Where the complaint alleged a specific act of negligence and the proof tended to show other acts of negligence, the defendant, upon a showing that he was misled by the variance, was entitled to have the pleadings amended but was not thereby entitled to a directed verdict. Fourseam Coal Corp. v. Barnett, 240 S.W.2d 544, 1951 Ky. LEXIS 967 (Ky. 1951) (decided under prior law).
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Rule 15.03.  Relation back of amendments.
Text
(1)  Whenever the claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading, the amendment relates back to the date of the original pleading.
(2)  An amendment changing the party against whom a claim is asserted relates back if the condition of paragraph (1) is satisfied and, within the period provided by law for commencing the action against him, the party to be brought in by amendment (a) has received such notice of the institution of the action that he will not be prejudiced in maintaining his defense on the merits, and (b) knew or should have known that, but for a mistake concerning the identity of the proper party, the action would have been brought against him.
(3)  The delivery or mailing of process to the attorney general of the Commonwealth, or an agency or officer who would have been a proper defendant if named, satisfies the requirement of paragraph (2) with respect to the Commonwealth or any agency or officer thereof to be brought into the action as a defendant.
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NOTES TO DECISIONS

 	1. 	Relation Back.
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 	4. 	Failure to Allow Amendment.
 	5. 	Notice.
 		6. 	— Constructive Service.
 	7. 	Timely Filing.
1. Relation Back.
Amendment which merely added defendant “individually” who had already been named as defendant in capacity as trustee was not barred by statute of limitations, even though filed more than one year after accident, since amendment related back to filing of original complaint. Cook v. Holland, 575 S.W.2d 468, 1978 Ky. App. LEXIS 648 (Ky. Ct. App. 1978).
Section (2) of this rule was satisfied where the business interests of the original party and the party to be brought in by amendment were identical, and any delay in marshalling a defense was undoubtedly cured by the original party, who knew of the suit and defended as the party who ultimately stood to lose. The plaintiff could not reasonably have been expected to know that the party to be brought in by amendment was a proper defendant, and initially both the original party and the party to be brought in by amendment were represented by the same counsel. Clark v. Young, 692 S.W.2d 285, 1985 Ky. App. LEXIS 584 (Ky. Ct. App. 1985).
The trial court did not err in permitting the plaintiff's post-verdict amended complaint against the insurer seeking recoupment for any basic reparation benefits which would be deducted from the verdict against the defendants, where the insurer was the liability carrier for the defendants as well as the no-fault carrier for the plaintiff and thus was an active participant in the proceeding from the beginning. Wemyss v. Coleman, 729 S.W.2d 174, 1987 Ky. LEXIS 210 (Ky. 1987).
Statute of limitations for an action by a former University of Kentucky professor seeking damages for wrongful termination of his employment and also seeking reinstatement and award of tenure, began to run on the date that the official notice of the rejection of plaintiff's second tenure application was received, as it was on this date that the university's decision became final; moreover, by operation of subsection (1) of this rule, plaintiff's subsequently amended complaints averring violations of the United States Constitution and 42 USCS § 1983 related back to the date of his original complaint, because these claims arose out of the same conduct, transaction or occurrence set forth or attempted to be set forth therein. Board of Trustees v. Hayse, 782 S.W.2d 609, 1989 Ky. LEXIS 99 (Ky. 1989), cert. denied, Hayse v. Board of Trustees of University of Kentucky, 497 U.S. 1025, 110 S. Ct. 3273, 111 L. Ed. 2d 783, 1990 U.S. LEXIS 3655 (1990), cert. denied, Board of Trustees of University of Kentucky v. Hayse, 498 U.S. 938, 111 S. Ct. 341, 112 L. Ed. 2d 306, 1990 U.S. LEXIS 5568, 59 U.S.L.W. 3325 (1990), overruled in part, Yanero v. Davis, 65 S.W.3d 510, 2001 Ky. LEXIS 203 (Ky. 2001), overruled, Rowan County v. Sloas, 201 S.W.3d 469, 2006 Ky. LEXIS 237 (Ky. 2006), overruled in part as stated, Brooks v. Lexington-Fayette Urban County Hous. Auth., 244 S.W.3d 747, 2007 Ky. App. LEXIS 431 (Ky. Ct. App. 2007).
Amended complaint adding a new party to a patient's lawsuit did not relate back to the original filing where the new party was not originally included only because the patient did not have enough facts to state a claim against that new party; this was not the type of mistake contemplated by CR 15.03(2)(b), and the requirement that a new defendant “knew” he was not named due to a mistake concerning identity presupposed that in fact the reason for his not being named was a mistake in identity. Phelps v. Wehr Constructors, 168 S.W.3d 395, 2004 Ky. App. LEXIS 309 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 375 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 261 (Ky. 2005).
2. — Claims.
Where plaintiff in his original complaint sought recovery only for property damage, medical and hospital expenses, and impairment of earning power, but asked for damages for pain and suffering in an amended complaint filed more than a year after the accident, the latter claim was not barred since the amendment related back to the date of the original pleading for limitation purposes under the provisions of this rule. Conley v. Foster, 335 S.W.2d 904, 1960 Ky. LEXIS 290 (Ky. 1960).
Under this rule an action for wrongful death which was filed within the statutory period of limitations provided by KRS 411.130 by the father of the deceased as administrator of the estate may be continued by amendment after the expiration of the period of limitations even if the father's appointment as administrator was defective. Modern Bakery, Inc. v. Brashear, 405 S.W.2d 742, 1966 Ky. LEXIS 269 (Ky. 1966).
Where suit for damages arising out of automobile accident sought damages for wrongful death of wife and property damage to car, an amendment claiming damages also for personal injuries to husband arising out of the same accident related back and was not barred by limitations. Wimsatt v. Haydon Oil Co., 414 S.W.2d 908, 1967 Ky. LEXIS 375 (Ky. 1967).
Where woman, injured in head-on collision between automobiles of her husband and defendant, filed wrongful death action based on death of her husband in same accident, naming herself in the complaint both individually and as executrix of her husband's estate, she was entitled to amend complaint three and one-half years later to assert a claim for damages due to personal injuries she received in the collision since, under this rule, the claim arose out of the same conduct, transaction or occurrence and the amendment relates to the general factual situation which is the basis of the original controversy so that defendants would not be unduly prejudiced by the amendment. Perkins v. Read, 616 S.W.2d 495, 1981 Ky. LEXIS 248 (Ky. 1981).
Son's filing of a wrongful death action for the death of his mother sufficiently tolled the time period allowed by KRS 413.140 for bringing such actions, even though son had not yet been named personal representative of his mother's estate; an amended complaint filed after the expiration of the statutory period related back to original complaint. Richardson v. Dodson, 832 S.W.2d 888, 1992 Ky. LEXIS 98 (Ky. 1992).
Whenever a defense is asserted in an amended answer (in this case in a motion to dismiss) and arises out of the conduct, transaction or occurrence set forth in the plaintiff 's original pleading, the defense relates back to the date of the original pleading. Curry v. Cincinnati Equitable Ins. Co., 834 S.W.2d 701, 1992 Ky. App. LEXIS 177 (Ky. Ct. App. 1992).
Amended cause of action asserted against a second driver related back to the original complaint asserted against the first driver, pursuant to CR 15.03(1), because the amended cause of action arose out of the same motor vehicle collision at issue in the original cause of action. Harralson v. Monger, 206 S.W.3d 336, 2006 Ky. LEXIS 291 (Ky. 2006).
Partial summary judgment was granted to a manufacturer on claims for a violation of the Kentucky Consumer Protection Act because the amended claim was not brought within two years as required by KRS 367.220, and the amended claim was not sufficiently similar to the original complaint, which had alleged causes of action for products liability in tort, for relation back to apply under CR 15.03. Bennett v. Ford Motor Co., — F. Supp. 2d —, 2008 U.S. Dist. LEXIS 27286 (W.D. Ky. 2008).
Condominium owner's slander of title claim was filed outside the applicable one-year statute of limitations in KRS 413.140(1)(c) because the owner had to file it within one year of a lien and a lis pendens being filed by a condominium association and the amendment adding the claim could not relate back to the filing of the original complaint under CR 15.03(1) because the lien and the lis pendens had not been filed then. 1400 Willow Council of Co-Owners, Inc. v. Ballard, — S.W.3d —, 2010 Ky. App. LEXIS 94 (Ky. Ct. App. 2010).
Relation back in the RCr P. 11.42 context is limited to amended pleadings amplifying and clarifying the original claims, and to amendments adding claims only if the new, otherwise untimely claims are related to the original ones by shared facts such that the claims can genuinely be said to have arisen from “the same conduct, transaction, or occurrence”; new claims based on facts of a different time or type generally should not be allowed. Roach v. Commonwealth, 384 S.W.3d 131, 2012 Ky. LEXIS 137 (Ky. 2012), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 468 (Ky. Dec. 20, 2012).
As the claim raised in appellant's amended RCr P. 11.42 motion was based on facts of a type different from the alleged facts underlying the claims in the original motion, the new claim did not arise from the same “conduct, transaction, or occurrence” as the original claims and did not relate back to the original motion under CR15.03(1); therefore, the claim was properly dismissed as time-barred. Roach v. Commonwealth, 384 S.W.3d 131, 2012 Ky. LEXIS 137 (Ky. 2012), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 468 (Ky. Dec. 20, 2012).
Mortgagee's claim for reformation of a mortgage against bankruptcy debtors'  property was barred by the statute of limitations since the claim did not relate back to the mortgagee's original claim for foreclosure; reformation based on a mistake in the mortgage and foreclosure based on the existence of the mortgage were different claims requiring proof of different facts. Hensley v. Associates First Capital Corp. (In re Hensley), — Bankr. —, 2012 Bankr. LEXIS 5362 (Bankr. E.D. Ky. 2012), aff'd, Hensley v. Assocs. First Capital Corp. (In re Hensley), — F. Supp. 2d —, 2013 U.S. Dist. LEXIS 119313 (E.D. Ky. Aug. 22, 2013).
3. — Parties.
Where freeholders filed action opposing annexation by city against 12 members of the board of common council but failed to name the city in its corporate capacity and later amended the petition to include the city as a party defendant, the amendment being filed more than 30 days after the enactment of the ordinance was untimely and did not relate back to the time when the original petition was filed. Danville v. Wilson, 395 S.W.2d 583, 1965 Ky. LEXIS 151 (Ky. 1965).
This rule would apply to a new defendant only in case of a mistake but for which the action would have been brought against him in the first instance. Pelphrey v. Cochran, 454 S.W.2d 675, 1970 Ky. LEXIS 281 (Ky. 1970).
Where a complaint was amended to include parties who had sued the plaintiffs after the first suit had been filed, thereby making the parties and issues the same, the amendment did not relate back to the date the complaint was filed. Pelphrey v. Cochran, 454 S.W.2d 675, 1970 Ky. LEXIS 281 (Ky. 1970).
An amendment naming the administrator of the estate of the deceased defendant did not relate back to the date of the original complaint where the original complaint was filed just prior to the expiration of the statute of limitations, at which time the defendant had been deceased for almost two years, and the administrator did not exist as a legal entity for more than nine months after the expiration of the statute of limitations. Gailor v. Alsabi, 990 S.W.2d 597, 1999 Ky. LEXIS 20 (Ky. 1999).
The amendment to the complaint in a products liability action naming the manufacturer of an automatic garage door did not relate back since the manufacturer did not receive actual notice of the action prior to expiration of the statute of limitations and notice to the supplier and installer of the automatic garage door could not be imputed to the manufacturer. Reese v. General Am. Door Co., 6 S.W.3d 380, 1998 Ky. App. LEXIS 122 (Ky. Ct. App. 1998).
Where a suit was mistakenly filed on the last day of the limitations period against a grocery store owner rather than a warehouse owner, an amended complaint naming the warehouse owner did not relate back under CR 15.03(2), as there was no actual or imputed notice to the warehouse owner during the limitations period; a federal court was not precluded following removal from revisiting a state court's prior refusal to dismiss the case on limitations grounds. Pac. Emplrs. Ins. Co. v. Sav-A-Lot, 291 F.3d 392, 2002 FED App. 185P, 2002 U.S. App. LEXIS 9788 (6th Cir. 2002).
Plaintiffs'  first amended complaint that asserted various federal and state claims against police officers as to a shooting death did not relate back to the original complaint under Fed. R. Civ. P. 15(c)(1)(C) because plaintiffs'  asserted lack of knowledge about the officers'  identities did not satisfy the mistake prerequisite of Fed. R. Civ. P. 15(c); the court applied Fed. R. Civ. P. 15(c) instead of CR 15.03 because the question of whether the amendment related back to the date of the original complaint was a question of federal procedure not controlled by state law. Bradford v. Bracken County, 767 F. Supp. 2d 740, 2011 U.S. Dist. LEXIS 3894 (E.D. Ky. 2011).
Because plaintiffs failed to exhaust the administrative remedies required by KRS 91A.0804, relating to the taxation of insurance premiums, the court did not have subject matter jurisdiction. Plaintiffs' suit did not relate back to before the effective date of the statute, although their original claim was filed before the effective date, because the moving defendants were added as defendants after the effective date, and the failure to name them was not the result of a mistake concerning the identity of the proper party, as required by CR 15.03(2)(b). Meiman v. Kenton County, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 17383 (E.D. Ky. 2011).
4. Failure to Allow Amendment.
Where in an original action to recover against school board members in their official capacities for the death of his son, the administrator sought to file a second amended complaint against the board members in their individual capacities, the trial court's refusal to allow the filing was error. Smiley v. Hart County Board of Education, 518 S.W.2d 785, 1974 Ky. LEXIS 17 (Ky. 1974).
In a medical malpractice action, the trial court committed reversible error when it refused to permit the plaintiffs to amend their complaint to add nurse as an additional party defendant, where the alleged misrepresentation on the part of the hospital nurse concerning the presence of the physician in the emergency room and the identity of the nurse were not discovered until the physician's deposition was taken. Underhill v. Stephenson, 756 S.W.2d 459, 1988 Ky. LEXIS 41 (Ky. 1988).
Trial court committed reversible error when it refused to permit the plaintiffs in a malpractice action, to amend their complaint by alleging that the hospital was negligent acting through its officers, agents, and/or employees, where there was no way for the plaintiffs to discover the misrepresentation as to the presence of the physician at the hospital emergency room until his deposition was taken, and thereafter they sought to amend their complaint within one year from the date of such discovery. Underhill v. Stephenson, 756 S.W.2d 459, 1988 Ky. LEXIS 41 (Ky. 1988).
Because a shareholder's failure to name a corporation as a party plaintiff within the statute of limitations period did not result from a mistake in the identity of the real party in interest, CR 15.03 did not allow for the shareholder and the corporation's trustee in bankruptcy to amend the complaint, which was filed in the name of the shareholder “d/b/a” the corporation. Biggs v. Eaton Sales, Inc., — S.W.3d —, 2011 Ky. App. LEXIS 91 (Ky. Ct. App. 2011).
5. Notice.
Where, in a product liability action against the sales representative, the plaintiff amended his complaint to include as a defendant the manufacturer, the ongoing business relationship of the agent and the manufacturer, which encompassed the very item alleged to be defective, was sufficient to satisfy subsection (2) of this rule, even though such actual notice was denied by the manufacturer. Funk v. Wagner Machinery, Inc., 710 S.W.2d 860, 1986 Ky. App. LEXIS 1040 (Ky. Ct. App. 1986).
Actual notice is not required under subsection (2) of this rule. Funk v. Wagner Machinery, Inc., 710 S.W.2d 860, 1986 Ky. App. LEXIS 1040 (Ky. Ct. App. 1986).
Where there is a sufficient identity of interest between the named and intended defendants, the notice requirements of subsection (2) of this section is satisfied whenever the intended defendant receives notice, be it actual, informal, imputed, constructive or a combination thereof, within the limitations period where the nexus between the named and the intended defendants is one of parent corporation/subsidiary. Halderman v. Sanderson Forklifts Co., 818 S.W.2d 270, 1991 Ky. App. LEXIS 56 (Ky. Ct. App. 1991).
6. — Constructive Service.
Constructive service on unknown defendants through appointment of a warning order attorney is not sufficient notice for the purposes of this rule. Nolph v. Scott, 725 S.W.2d 860, 1987 Ky. LEXIS 195 (Ky. 1987).
7. Timely Filing.
The amended complaint naming the manufacturer's parent company as a party was timely filed where the claims set forth in the amended complaint arose from the same “transaction or occurrence” as did the claims in the original complaint. Halderman v. Sanderson Forklifts Co., 818 S.W.2d 270, 1991 Ky. App. LEXIS 56 (Ky. Ct. App. 1991).
Research References.
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Rule 15.04.  Supplemental pleadings.
Text
Upon motion of a party the court may, upon reasonable notice and upon such terms as are just, permit him to serve a supplemental pleading setting forth transactions or occurrences or events which have happened since the date of the pleading sought to be supplemented. Permission may be granted even though the original pleading is defective in its statement of a claim for relief or defense. If the court deems it advisable that the adverse party plead to the supplemental pleading, it shall so order, specifying the time therefor.
Annotations

Cited:  Shelby Petroleum Corp. v. Croucher, 814 S.W.2d 930, 1991 Ky. App. LEXIS 103 (Ky. Ct. App. 1991); Coomer v. CSX Transp., Inc., 319 S.W.3d 366,  2010 Ky. LEXIS 207 (Ky. 2010).
NOTES TO DECISIONS

 	1. 	Same Transaction.
 	2. 	New Cause of Action.
 	3. 	Maturity of Obligations.
 	4. 	Enforcement of Prior Judgment.
1. Same Transaction.
Where a lease contract contained two agreements, one for strip mining and the other for deep shaft mining, and plaintiff brought suit on the breach of one agreement before a cause of action on the other matured, the fact that an action on the second could have been brought by a supplemental pleading in the original action did not prevent the lessor from bringing a second action on the second agreement. Hospelhorn v. Circle City Coal Co., 117 F.2d 166, 1941 U.S. App. LEXIS 4706 (6th Cir. 1941) (decided under prior law).
Where the amended complaint was not a new cause of action but rather a supplement to the original complaint and it covered the complete relationship between the parties and pertained to the same assignment or transaction, it was clearly permissible to allow the filing of the amended complaint. Koplin v. Kelrick, 443 S.W.2d 644, 1969 Ky. LEXIS 251 (Ky. 1969) (decided under prior law).
2. New Cause of Action.
Where an action was brought to test the title to a position on a board of education before the defendant took office, an amendment after the defendant took office alleging that he had taken office did not cure the prematurity of the action, since it stated a new cause of action and thus took effect upon filing and not retroactively. Broyles v. Commonwealth, 309 Ky. 837, 219 S.W.2d 52, 1949 Ky. LEXIS 826 (Ky. 1949) (decided under prior law).
3. Maturity of Obligations.
Where plaintiff held notes secured by a lien on property damaged by fire, brought an action for indemnity against the owners, and secured an attachment of the insurance proceeds, the owners executed bond with surety for the release of the insurance proceeds, and the notes became due during the pendency of the action, judgment against the surety was proper notwithstanding the plaintiff filed amended and supplemental pleadings alleging the notes became due, since the additional pleadings were unnecessary and judgment was proper on the original pleading. McAllister v. Dravenstott, 273 Ky. 239, 115 S.W.2d 1041, 1938 Ky. LEXIS 595 (1938) (decided under prior law).
4. Enforcement of Prior Judgment.
Amendment of pleadings should have been allowed pursuant to CR 15.04 because the amendment did not seek to alter or amend a final judgment but was related to enforcement and removal of obstructions to enforcement of a prior judgment. Williams v. Oates, 340 S.W.3d 84, 2010 Ky. App. LEXIS 106 (Ky. Ct. App. 2010).
Rule 16.  Pretrial procedure — Formulating issues.
Text
(1)  In any action, the court may in its discretion direct the attorneys for the parties to appear before it for a conference to consider:
 	(a)  The simplification of the issues;
 	(b)  The necessity or desirability of amendments to the pleadings;
 	(c)  The possibility of obtaining admissions of fact and documents which will avoid unnecessary proof;
 	(d)  The limitation of the number of expert witnesses;
 	(e)  The advisability of a preliminary reference of issues to a commissioner;
 	(f)  Such other matters as may aid in the disposition of the action.
(2)  The court shall make an order which recites the action taken at the conference, the amendments allowed to the pleadings, and the agreements made by the parties as to any of the matters considered, and which limits the issues for trial to those not disposed of by admissions or agreements of counsel; and such order when entered controls the subsequent course of the action, unless modified at or before the trial to prevent manifest injustice. The court in its discretion may establish by rule a pretrial calendar on which actions may be placed for consideration as above provided and may either confine the calendar to jury actions or to nonjury actions or extend it to all actions.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Dow, The Pre-Trial Conference, 41 Ky. L.J. 363 (1953).
Cited:  Ratliff v. Big Sandy Co., 389 S.W.2d 911, 1965 Ky. LEXIS 396 (Ky. 1965).
NOTES TO DECISIONS

 	1. 	Province of Judge.
 	2. 	Binding Effect of Order.
 	3. 	Omission from Record.
 	4. 	Mediation Orders.
 	5. 	Pretrial Order.
 		6. 	— Refusal to Comply.
1. Province of Judge.
At a pretrial conference, the trial court may not determine any controverted issue of fact, nor is it within the province of the trial judge at such a conference to determine a question of law before all the evidence is presented. Mitchell v. Couch, 285 S.W.2d 901, 1955 Ky. LEXIS 89 (Ky. 1955).
It is within the purview of the trial court under this rule to determine shortly before trial, after having fixed liability, whether or not there is a genuine issue on the question of punitive damages. Allen v. Gentry, 340 S.W.2d 452, 1960 Ky. LEXIS 39 (Ky. 1960).
The function of a pretrial conference is not to compel litigants to try their cases or to force a settlement but, in absence of objection, the error in so using same could not be considered. Gullett v. McCormick, 421 S.W.2d 352, 1967 Ky. LEXIS 53 (Ky. 1967).
Although plaintiff argued that a third motion to dismiss a personal injury suit against a motorist was untimely because it was filed five (5) days after the deadline for dispositive motions set by the trial court in a pretrial order, CR 16 allowed a court to set a pretrial schedule and to modify it at or before the trial to prevent manifest injustice; under the facts of the case which was dismissed based on plaintiff's failure to timely revive the suit after the death of the motorist, the timing of the motion to dismiss was not fatal and the trial court did not abuse its discretion in considering it. Frank v. Estate of Enderle, 253 S.W.3d 570, 2008 Ky. App. LEXIS 76 (Ky. Ct. App. 2008).
2. Binding Effect of Order.
The trial court did not abuse its discretion when it set aside a pretrial order directing the manner in which evidence should be introduced in a will contest proceeding. Hollon's Ex'r v. Graham, 280 S.W.2d 544, 1954 Ky. LEXIS 631 (Ky. 1954).
In a suit on a hospitalization insurance policy where the parties stipulated that the only issue was whether the plaintiff mailed a certain check to the defendant, the Court of Appeals had no alternative but to construe the stipulation as meaning what it said, since the parties were in disagreement because the stipulation agreed only that the plaintiff was entitled to $265 if he was entitled to recover at all while the plaintiff had also contended that he was entitled to recover an extra $50.00 for a surgeon's bill so that it was incumbent on the plaintiff to prove the rest of his case when the jury returned a verdict for $315. Pyramid Life Ins. Co. v. Wallen, 338 S.W.2d 385, 1960 Ky. LEXIS 380 (Ky. 1960).
Where a pretrial order limited the issues in a case to forfeiture of a lease and no modification of the order was sought or granted, the trial court erred in entering a judgment for damages. Sapp v. Massey, 358 S.W.2d 490, 1962 Ky. LEXIS 177 (Ky. 1962).
The law is well settled that the parties are bound by a pretrial order. Commonwealth by Marcum v. Smith, 375 S.W.2d 386, 1964 Ky. LEXIS 411 (Ky. 1964).
3. Omission from Record.
Where plaintiff's attorney allegedly admitted during pretrial conference that the plaintiff was working under workmen's compensation but there was nothing in the record indicating either a pretrial conference or the alleged admission, the alleged admission could not be considered on appeal. Kiser v. Neumann Co. Contractors, Inc., 426 S.W.2d 935, 1967 Ky. LEXIS 520 (Ky. 1967).
4. Mediation Orders.
Trial court properly entered an order directing the parties in two (2) consolidated cases to mediation under RCr 16(1)(f), which granted the trial court discretion to direct the parties to appear for conference to address such matters as might aid in the disposition of the two (2) cases. Ky. Farm Bureau Mut. Ins. Co. v. Wright, 136 S.W.3d 455, 2004 Ky. LEXIS 154 (Ky. 2004).
5. Pretrial Order.
6. — Refusal to Comply.
Where an action was brought by the buyer of realty for specific performance of a contract to convey the property free of certain restrictions, the court ordered the seller to deliver a deed to the buyers free of such restrictions, and the seller failed to do so, a judgment of rescinding the contract and ordering the seller to refund the purchase money was not a punishment for contempt but was simply a judgment adverse to the seller. United Coop. Realty Co. v. Hawkins, 269 Ky. 563, 108 S.W.2d 507, 1937 Ky. LEXIS 639 (1937) (decided under prior law).
Where plaintiff failed to comply with an order to paragraph his petition, the petition was properly dismissed without prejudice. Grubbs v. Slater & Gilroy, Inc., 267 S.W.2d 754, 1954 Ky. LEXIS 871 (Ky. 1954) (decided under prior law).
Research References.
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Rule 17.  Parties plaintiff and defendant — Capacity.
Rule 17.01.  Real party in interest.
Text
Every action shall be prosecuted in the name of the real party in interest, but a personal representative, guardian, curator, committee of a person of unsound mind, trustee of an express trust, a person with whom or in whose name a contract is made for the benefit of another, a county, municipal corporation, public board or other such body, a receiver appointed by a court, the assignee or trustee of a bankrupt, an assignee for the benefit of creditors, or a person expressly authorized by statute to do so, may bring an action without joining the party or parties for whose benefit it is prosecuted. Nothing herein, however, shall abrogate or take away an individual's right to sue.
Annotations

Cross-References.
Charitable and educational societies, suit against trustees permitted, KRS 273.110.
Kentucky Bench & Bar.
Wolff,  Defending Credit Card Collection Lawsuits, Vol. 76, No. 6, November 2012, Ky. Bench & Bar 19.
Kentucky Law Journal.
Blackburn, Ejectment — Equitable Title in Kentucky, 34 Ky. L.J. 153 (1946).
Kentucky Law Survey, Leathers, Civil Procedure, 71 Ky. L.J. 395 (1982-83).
Cited:  State Farm Mut. Auto. Ins. Co. v. Fletcher, 578 S.W.2d 41, 1979 Ky. LEXIS 224 (Ky. 1979); Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983); Braden v. Republic-Vanguard Life Ins. Co., 657 S.W.2d 241, 1983 Ky. LEXIS 270 (Ky. 1983).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Determination of Real Parties.
 		3. 	— Assignment.
 		4. 	— — After Action Commenced.
 		5. 	— — Partial.
 		6. 	— Associations.
 		7. 	— Insurers.
 		8. 	— Real Estate.
 		9. 	— — Leases.
 		10. 	— Public Bodies.
 		11. 	— Child Support Action.
 	8	Real Estate
 	12. 	Improper Parties.
 	13. 	Proper Parties.
 	14. 	Disclosure of Parties.
 	15. 	Cities.
 	16. 	Counties.
 	17. 	Personal Representatives.
 	18. 	Receivers.
 	19. 	Third-Party Beneficiaries.
1. Purpose.
It is the purpose of this rule to prevent the persons liable from paying the debt more than once. Bryan v. Henderson Electric Co., 566 S.W.2d 823, 1978 Ky. App. LEXIS 540 (Ky. Ct. App. 1978).
2. Determination of Real Parties.
The payees named in a supersedeas bond were the real parties in interest in an action on the bond. S. L. Crook Corp. v. Blackburn, 261 Ky. 426, 87 S.W.2d 927, 1935 Ky. LEXIS 653 (Ky. 1935) (decided under prior law).
Where a corporation contracted with a staff doctor of a hospital to care for an injured employee and in so doing made the doctor a special agent for the purpose of engaging assistants to aid in the rendering of such care, the staff doctor was not a proper party to bring an action against the corporation to collect compensation for the assistants' services in rendering such care. Shields Constr. Co. v. Cowan, 270 Ky. 173, 109 S.W.2d 585, 1937 Ky. LEXIS 51 (1937) (decided under prior law).
Where the plaintiff stored personal property in defendant's warehouse, the property was damaged by flood water, the owner sold the property to a third party with neither of them inspecting it, the buyer discovered the damage and the plaintiff upon notice refunded the amount the buyer expended on repairs to the property, the plaintiff was the real party in interest to assert the claim against the defendant for the damage. Cannon v. Metry, 306 Ky. 515, 208 S.W.2d 520, 1948 Ky. LEXIS 603 (1948) (decided under prior law).
Domestic brewers who furnish signs which were brought under the prohibition of regulations of the alcoholic beverage control board which were being tested in a class action suit and licensed retailers of beer who display such signs are proper parties in the class action suit. Portwood v. Falls City Brewing Co., 318 S.W.2d 535, 1958 Ky. LEXIS 140 (Ky. 1958).
The evidence was sufficient to establish that plaintiff was the real party in interest and to justify an instruction authorizing a recovery for the loss of use of plaintiff's truck for business purposes, where the testimony showed that the plaintiff owned the truck involved in the collision and that her husband was using it for business purposes. Wheeler v. Chadwell, 343 S.W.2d 825, 1961 Ky. LEXIS 441 (Ky. 1961).
In litigation concerning the taxation of bank stock, a bank is a party in interest because the statute lays upon it the duties of reporting assets for the ascertainment of the amount of tax due and the actual payment of the tax, albeit on behalf of the stockholders. Owensboro Nat'l Bank v. Department of Revenue, 394 S.W.2d 461, 1965 Ky. LEXIS 183 (Ky. 1965).
The real party in interest was declared to be the one entitled to the benefits of action upon the successful termination thereof. Stuart v. Richardson, 407 S.W.2d 716, 1966 Ky. LEXIS 185 (Ky. 1966).
President of car rental corporation was not the real party in interest entitled to maintain action seeking judgment that corporation was entitled to lease space in the terminal building on the same terms as other car rental services although he was the sole owner of all shares of stock in the corporation. Miller v. Paducah Airport Corp., 551 S.W.2d 241, 1977 Ky. LEXIS 465 (Ky. 1977).
In an action to require a uniform ad valorem tax assessment throughout the city, nothing in this rule required that owners of underassessed property be made parties since the purpose of the action was simply to require a public officer to do his duty. Kelley v. Ashland, 562 S.W.2d 312, 1978 Ky. LEXIS 325 (Ky. 1978).
Where the welfare fund had paid 80% of the hospital expenses of the claimant pursuant to contribution made by him to that fund and the welfare fund was obligated to pay this medical expense only if there were no other source available to the injured party, the fund was a party in interest. Bryan v. Henderson Electric Co., 566 S.W.2d 823, 1978 Ky. App. LEXIS 540 (Ky. Ct. App. 1978).
The real party in interest is the one who is entitled to the benefits of the action upon the successful termination thereof. Brandon v. Combs, 666 S.W.2d 755, 1983 Ky. App. LEXIS 390 (Ky. Ct. App. 1983).
Where neither medical partnership nor the individuals therein, save one doctor, were ever joined as parties pursuant to this rule, only such doctor was a real party in interest entitled to the benefits of the permanent injunction prohibiting interference with exclusive right to practice at a certain hospital; consequently, the trial court erred in including the partners as beneficiaries of the judgment. Brandon v. Combs, 666 S.W.2d 755, 1983 Ky. App. LEXIS 390 (Ky. Ct. App. 1983).
3. — Assignment.
Where a note was pledged as security for a debt and the debt was paid by a third party who was assigned the debt and the note securing it and the original holders of the note agreed that it was assigned to the third party, the third-party assignee was the proper party to bring suit on the note. Callebs v. Smith, 268 Ky. 162, 103 S.W.2d 949, 1937 Ky. LEXIS 425 (1937) (decided under prior law).
Where a boardinghouse keeper filed a claim against the estate of a former boarder and proof that she had assigned the claim to her creditors was made, a plea in abatement was properly overruled after the assignees were joined as plaintiffs. Kemper v. Asher's Adm'x, 272 Ky. 461, 114 S.W.2d 525, 1938 Ky. LEXIS 142 (Ky. 1938) (decided under prior law).
In no event may an assignee maintain an action for any part of a claim which has not been assigned to him. Works v. Winkle, 314 Ky. 91, 234 S.W.2d 312, 1950 Ky. LEXIS 1032 (1950), questioned, Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954) (decided under prior law).
Where only a part of a claim has been assigned before the action, the assignor may sue to recover the whole of the claim (if recovery therein will be a bar to the insurer's right of action), or the part unassigned, in which latter event the assignee may recover for the part assigned, either in the same or a separate action. Works v. Winkle, 314 Ky. 91, 234 S.W.2d 312, 1950 Ky. LEXIS 1032 (1950), questioned, Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954) (decided under prior law)
Where the cause of action is assignable and the entire cause has been assigned, the assignee has become the owner of the cause and is the real party in interest. Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954).
An assignor may initially bring an action either for the entire claim or for the part unassigned, but where the assignor has brought suit for the whole claim, the defendant has the right to demand that the assignee be made a party and assert his claim; however, where defendant fails to make such a demand, he may not use the assignment as a purely defensive measure to object to the plaintiff's recovery of the full amount awarded. Luttrell v. Goins, 333 S.W.2d 949, 1960 Ky. LEXIS 216 (Ky. 1960).
The assignee of a note may sue on the note without joining the assignor. Root v. John Deere Co., 413 S.W.2d 901, 1967 Ky. LEXIS 404 (Ky. 1967).
Where assignees of land-purchase contract paid the bulk of the purchase price directly to the vendors, assignees were the real parties in interest entitled to bring action in their own names against vendors for abatement of the purchase price due to alleged acreage deficiency. Maxwell v. Moorman, 522 S.W.2d 441, 1975 Ky. LEXIS 132 (Ky. 1975).
In a collection action, it was impossible to determine whether a creditor had standing as a real party in interest under CR 17.01; there was no evidence of an assignment from a bank of the purported debt, and no authority was shown to act on behalf of the bank. Bruner v. Discover Bank, 360 S.W.3d 774, 2012 Ky. App. LEXIS 11 (Ky. Ct. App. 2012).
City's motion to dismiss the appeal was granted as to a police officer because the officer was no longer a real party in interest since he assigned the entirety of his claims and rights to an estate upon settlement; the result of the appeal and any subsequent rulings in the case could have no effect on the officer's rights and obligations. Cnty. Metro Gov't v. Braden, — S.W.3d —, 2017 Ky. App. LEXIS 19 (Ky. Ct. App. 2017).
4. — — After Action Commenced.
Where a plaintiff, after filing suit, was adjudged a bankrupt and the cause of action upon which the suit was brought was transferred by its trustee to a creditor of the bankrupt, the transferee creditor could continue to prosecute the case in the name of the bankrupt. Nicholson v. Thomas, 277 Ky. 760, 127 S.W.2d 155, 1939 Ky. LEXIS 718 (Ky. 1939) (decided under prior law).
5. — — Partial.
Court erred in permitting the assignor of part of claim to maintain action on entire claim over defendant's objection. Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954).
Where either the assignor or the assignee has sued alone for his part of the claim only, defendant would have the right to insist that the rule against splitting the cause of action be applied by moving that the owner of the other part of the claim be made a party and assert his claim and, where assignor and assignee have filed separate suits, defendant could require that suits be consolidated. Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954).
Where part of a claim has been assigned before the action and assignor has brought suit for the entire claim (thus not splitting the cause of action), the defendant would have the right to insist upon application of the real party rule by moving that the assignee be made a party and assert his claim. In this instance the bringing of the initial action by the assignor would be deemed to toll the statute of limitations as to the assignee's claim. Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954).
Where part of a claim has been assigned before the action, assignor may bring action, initially, either for the entire claim or for the part unassigned and, where the assignor has not brought action for the entire claim (thus splitting the action), the assignee could bring a separate action for the part assigned to him or could join in the assignor's action. Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954).
6. — Associations.
Association members, as representatives of the members of a voluntary association, would be real parties in interest and would have the capacity to prosecute a class action suit for damages to the association's building caused by the removal of lateral support by excavation work. Business Realty, Inc. v. Noah's Dove Lodge, 375 S.W.2d 389, 1963 Ky. LEXIS 189 (Ky. 1963).
7. — Insurers.
Where an insurer loans money to its insured on condition that the insured pay a judgment with it and bring an action in his own name against another insurer for its obligation on the judgment and that the insured's obligation to repay the loan be limited to the proceeds of the action against the second insurer, the lender insurer does not become the real party in interest so that it, rather than the insured, must bring the action against the second insurer. State Farm Mut. Auto Ins. Co. v. Hall, 292 Ky. 22, 165 S.W.2d 838, 1942 Ky. LEXIS 18 (1942) (decided under prior law).
Where the owner of an automobile involved in an accident was insured for damage to her automobile but not for personal injuries, recovered from her insurer for the damage to her automobile and successfully sued the other driver for her personal injuries, the insurer could bring a subsequent action against the other driver to recover for the damage to the automobile for which it paid. Travelers Indem. Co. v. Moore, 304 Ky. 456, 201 S.W.2d 7, 1947 Ky. LEXIS 665 (1947) (decided under prior law).
Where plaintiff brought an action to recover for damage and loss of use of his automobile, the court erred in setting aside a judgment for the plaintiff on the ground that it was obtained by fraud in that plaintiff did not reveal that he had been compensated for the damage to his automobile by his insurer, since the insurer did not pay the first $100 of damage or the loss of use of the automobile and the plaintiff, therefore, retained a portion of the claim and could bring the action for himself and the insurer. Works v. Winkle, 314 Ky. 91, 234 S.W.2d 312, 1950 Ky. LEXIS 1032 (1950), questioned, Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954) (decided under prior law).
Where an insurance company entered into a loan agreement with insureds in Ohio whereby the insureds borrowed money from the insurer to settle actions for death and injuries sustained in a collision between insured trailer and automobile, the purpose of which agreement was to insulate the insurer from a prejudice which juries frequently apply against insurance companies, such an agreement was not contrary to public policy so that the entry of a summary judgment against the insureds on the ground that the insureds were not the real parties in interest was not proper. Aetna Freight Lines, Inc. v. R. C. Tway Co., 298 S.W.2d 293, 1956 Ky. LEXIS 35, 62 A.L.R.2d 480 (Ky. 1956).
Where administratrix of deceased truck driver sued truck owner for $20,000 after collision between the trucks and indemnity insurer had paid only $1,548 on total workmen's compensation award of $9,000, excluding knowledge from jury that indemnity insurer had been joined as a party plaintiff was in compliance with law and did not violate law providing that every action must be prosecuted in name of real party in interest. Collins v. Wells, 314 S.W.2d 572, 1958 Ky. LEXIS 314 (Ky. 1958).
In an action for damages to plaintiff's automobile caused when plaintiff swerved to avoid the defendant's automobile which made an unsignaled left turn in front of plaintiff, defendant's liability insurer was not a party in interest even though plaintiff's collision insurer had been made a party plaintiff. Mayer v. Dickerson, 321 S.W.2d 56, 1959 Ky. LEXIS 266 (Ky. 1959).
Where no motion was at any time entered to require the insurance carrier of the defendant to be made a party after the defendant had assigned all but $100 of his cross claim to the insurer, the defendant was entitled to recover the full amount awarded to him by the jury so that the plaintiff was not entitled to a judgment notwithstanding the verdict reducing the defendant's award to $100. Luttrell v. Goins, 333 S.W.2d 949, 1960 Ky. LEXIS 216 (Ky. 1960).
Appellate court did not act sua sponte in regard to jurisdictional relief that was not requested by the parties in an appeal from the dismissal of a personal injury action in which a decedent's attorney did not notify the trial court or the plaintiff of the decedent's death until after the limitations period for revivor had passed, where due process was satisfied by the virtual representation provided by the decedent's insurer, which acted as a real party in interest under CR 17.01, and the ethical issue presented was of great import to the Kentucky Bar. Harris v. Jackson, 192 S.W.3d 297, 2006 Ky. LEXIS 132 (Ky. 2006).
Identifying an underinsured motorist insurer as a defendant met the real party in interest requirement without further discussing its role; the circuit court proceeded properly by avoiding unnecessary references to insurance. Progressive Max Ins. Co. v. Humble, — S.W.3d —, 2013 Ky. App. LEXIS 106 (Ky. Ct. App. 2013).
8. — Real Estate.
The contract seller of realty could not maintain an action for damage to the realty without joining the contract buyer in the absence of an allegation that his security for the purchase price was being impaired. Adams v. Boone Fiscal Court, 271 Ky. 729, 113 S.W.2d 1, 1937 Ky. LEXIS 262 (Ky. 1937) (decided under prior law).
Where parents conveyed property to one of their children, their other children could not bring an action to set aside the conveyance while the parents were living and the other children had no interest in the property. Morgan v. King, 312 Ky. 792, 229 S.W.2d 976, 1950 Ky. LEXIS 780 (1950) (decided under prior law).
In an action by one of two joint purchasers of realty for fraud in the sale of the realty, the other joint purchaser was a necessary party even though he had conveyed his interest in the property to the plaintiff, because his interest in the property did not include his cause of action for fraud in the sale of the property. Evola Realty Co. v. Westerfield, 251 S.W.2d 298, 1952 Ky. LEXIS 912 (Ky. 1952) (decided under prior law)
9. — — Leases.
An agent of the owner of an apartment house was not the proper party to bring an action for forcible detainer, since it had no interest in the lease or the property. Hargis v. All-States Realty Co., 278 Ky. 82, 128 S.W.2d 213, 1939 Ky. LEXIS 383 (Ky. 1939) (decided under prior law).
A lessor could not maintain an action for forcible detainer against a tenant after he sold the leased property. Brock v. Ettin, 303 Ky. 225, 197 S.W.2d 256, 1946 Ky. LEXIS 823 (Ky. 1946) (decided under prior law).
10. — Public Bodies.
In an action instituted for the dual purpose of obtaining a judicial recount of the ballots cast in a special election approving an additional tax levy for certain school purposes and to contest the legality of the election, the county board of education and the county were indispensable parties to the suit so that the trial court correctly dismissed the suit when these corporate entities were not made parties to the action. Howell v. Haney, 330 S.W.2d 941, 1959 Ky. LEXIS 213 (Ky. 1959).
A county board of education is a public corporation that may act only as a body so that it was improper to sue only three of the five board members as individuals for allegedly unlawful discharge as superintendent of schools, since the suit should have made the board, as a body politic, a necessary party defendant. Johnson v. King, 349 S.W.2d 845, 1961 Ky. LEXIS 78 (Ky. 1961).
In an action to collect delinquent state taxes, the real party in interest is the state. Koehler v. Commonwealth, 432 S.W.2d 397, 1968 Ky. LEXIS 325 (Ky. 1968).
In an action against a construction company for breach of contract for deficiencies and defective work in the construction of the state Center for the Arts, the state Center for the Arts had a significant interest in the litigation, notwithstanding the fact that it did not possess a legal interest or title in the property; therefore, it was a real party in interest entitled to bring the action. Kentucky Center for Arts v. Whittenberg Engineering & Constr. Co., 746 S.W.2d 71, 1987 Ky. App. LEXIS 593 (Ky. Ct. App. 1987).
11. — Child Support Action.
A parent is the real party in interest for the purpose of an action brought after children of the parties attain their majority in which collection of delinquent child support is sought. Harvey v. McGuire, 635 S.W.2d 8, 1982 Ky. App. LEXIS 220 (Ky. Ct. App. 1982).
Where the original divorce decree awarded child support to the wife, it created a fixed obligation on the part of the husband, and the wife had the right to collect that sum; therefore, in an action to collect child support arrearages brought after the children had reached adulthood, the wife was the real party in interest and could properly bring suit in her own name since she had been required to furnish the support that would have otherwise been paid by the husband. Harvey v. McGuire, 635 S.W.2d 8, 1982 Ky. App. LEXIS 220 (Ky. Ct. App. 1982).
Former wife attempting to enforce a provision of a property settlement agreement in favor of couple's daughter was the person in whose name a contract was made for the benefit of another. Stevens v. Stevens, 798 S.W.2d 136, 1990 Ky. LEXIS 91 (Ky. 1990).
8 Real Estate
Trial court erred in granting a mortgage servicer summary judgment because the evidence was insufficient to establish whether it was the holder of the mortgagors'  original note and thus, the real party in interest at the time the foreclosure action was filed; where a plaintiff attempts to enforce bearer paper as the holder, and a defendant raises an issue as to actual possession of the original note, the purported holder has a duty to establish such as required by the Uniform Commercial Code. Acuff v. Wells Fargo Bank, N.A., — S.W.3d —, 2014 Ky. App. LEXIS 72 (Ky. Ct. App. 2014).
12. Improper Parties.
Ordinarily a correct decision of the trial court will be affirmed by the Court of Appeals even though the reason given was not the same as the Court of Appeals believes to be correct, but the rule will not be applied where the plaintiff obtained an unfavorable decision in a suit against improper defendants. Johnson v. King, 349 S.W.2d 845, 1961 Ky. LEXIS 78 (Ky. 1961).
13. Proper Parties.
The trustees of employees' pension, health and welfare funds were proper parties to file claims on behalf of laborers on a state construction project where the contractor had gone bankrupt before completing the project. Reliance Ins. Co. v. Commonwealth, Dep't of Transp., 576 S.W.2d 231, 1978 Ky. App. LEXIS 653 (Ky. Ct. App. 1978).
14. Disclosure of Parties.
All defendants to a suit should have been disclosed at trial, and one was not permitted to be a party for purposes of motion and discovery, and later strategically conceal its identity at trial; a trial court's order prohibiting the identification to the jury of a clinic which was a named party defendant in a medical malpractice case was reversible error. Williamson v. Schneider, 205 S.W.3d 224, 2006 Ky. App. LEXIS 73 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 138 (Ky. Ct. App. 2006).
15. Cities.
Where a city brought an action for refund against a gas company in its own behalf and in behalf of all gas users in the city, one of the gas users in the city engaged his own attorney and intervened in the action, the plaintiffs were successful, and the gas company paid into court the amount to be refunded, the attorney for the intervenor was not entitled to a fee from such fund. King v. Covington, 289 Ky. 695, 160 S.W.2d 13, 1942 Ky. LEXIS 627 (Ky. 1942) (decided under prior law).
In an action against the mayor and commissioners of a city to determine the validity of an increase in an assessment for taxation, the city and not its officers was the real party in interest and a judgment against the officers only had to be reversed. Buckner v. Clay, 306 Ky. 194, 206 S.W.2d 827, 1947 Ky. LEXIS 978 (Ky. 1947) (decided under prior law).
16. Counties.
In an action brought by the county judge and commissioners against a trustee of persons to whom the county was indebted to authorize the county to issue bonds and discharge the indebtedness from the proceeds, the county was a proper and necessary party without which the judgment ordering the issue of the bonds was not valid. Shepherd v. Standard Motro Co., 263 Ky. 329, 92 S.W.2d 337, 1936 Ky. LEXIS 170 (1936) (decided under prior law).
Where the county treasurer refused to pay interest due on county bonds and thereby impaired the credit of the county, the fiscal court was a proper party to bring an action for mandamus to order the treasurer to pay the interest, because it was the duty of the fiscal court to maintain the credit of the county. Geveden v. Fiscal Court of Carlisle County, 263 Ky. 465, 92 S.W.2d 746, 1936 Ky. LEXIS 190 (Ky. 1936) (decided under prior law).
Where notes were deposited in a bank by a county to assure payment to the highway commission of the county's share of the construction cost of a highway through the county, the bank refused to pay the fund over to the commission, and the commission withheld certain tax payments to the county in order to reimburse itself for the county's portion of the cost, the Commonwealth could maintain an action against the bank either in its own name or for the benefit of the county. Commonwealth use of State Highway Com. v. Wilhoit, 274 Ky. 831, 120 S.W.2d 670, 1938 Ky. LEXIS 352 (Ky. 1938) (decided under prior law).
17. Personal Representatives.
The administrator of an estate did not have the right to bring an action to enforce a contract he had made for the sale of real estate of his decedent without making the heirs of his decedent parties. Terry v. Curd, 280 Ky. 73, 132 S.W.2d 526, 1939 Ky. LEXIS 61 (1939) (decided under prior law).
Where the president of a corporation entered a contract in his own name but both parties knew that he was acting on behalf of his corporation, his administrator could not bring an action to enforce the contract after his death, since the corporation was the real party in interest and, although the president as its agent could have brought the action, his death terminated the agency. Thompson-Starrett Co. v. Mason's Adm'rs, 304 Ky. 764, 201 S.W.2d 876, 1946 Ky. LEXIS 938 (Ky. 1946) (decided under prior law).
The right of action for damage to the personal property of a decedent was in his personal administrator rather than his heirs. Louisville & N. R. Co. v. Howe, 243 S.W.2d 905, 1951 Ky. LEXIS 1178 (Ky. 1951) (decided under prior law).
As to personal property of a decedent, the personal representative alone may speak for the estate, sue, and be sued and, in his fiduciary capacity, is the real party in interest. Cozine v. Bonnick, 245 S.W.2d 935, 1952 Ky. LEXIS 608 (Ky. 1952) (decided under prior law).
18. Receivers.
The receiver of an individual insolvent could not maintain an action to set aside conveyances of realty by the insolvent as being made with the fraudulent intent of hindering, defrauding, and delaying the creditors of the insolvent. Hogg's Receiver v. Hogg, 265 Ky. 656, 97 S.W.2d 582, 1936 Ky. LEXIS 558 (Ky. 1936) (decided under prior law).
Where a bank obtained a default judgment on a note and enforcing a lien, the bank was taken over by the banking commissioner, a special deputy commissioner was appointed to liquidate the bank, the property was sold without the commissioner or special deputy being substituted, and the successful bid was transferred to a subsequent special deputy who in turn sold the property, the original judgment and sale could not be set aside for failure to make the commissioner or deputies parties, since they were by the succession of title in privity with the bank and entitled to continue the action in the name of the bank. McIntosh v. Wilhoit, 279 Ky. 675, 132 S.W.2d 39, 1939 Ky. LEXIS 338 (Ky. 1939) (decided under prior law).
19. Third-Party Beneficiaries.
A third-party beneficiary of a contract could sue for enforcement of the contract although he was not a party to it. Louisville & N.R.R. v. Dry Branch Coal Co., 274 Ky. 82, 117 S.W.2d 1003, 1938 Ky. LEXIS 213 (1938) (decided under prior law).
Where property was conveyed to the Kentucky national park commission for eventual use as a national park and the owner, by the deed, retained the possession of the property until title was transferred to the federal government, after transfer to the federal government the commission could maintain an action of forcible detainer against the transferee because the transferee could not deny the commission the rights of a landlord since the commission “leased” the property to him and because when an agent executes a lease on behalf of the owner he has the right to prosecute an action of forcible detainer on behalf of the owner. Demunbrun v. Kentucky Nat'l Park Com., 278 Ky. 521, 128 S.W.2d 963, 1939 Ky. LEXIS 459 (Ky. 1939) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, 5th Ed., Petition by Prospective Plaintiff Under Ky. CR 27.01 to Perpetuate Testimony, Form 300.01.
Rule 17.02.  Married persons.
Text
A married man or a married woman, regardless of age, may sue or be sued as a single person who has reached majority.
Annotations

Cross-References.
Married woman, right to sue and be sued, KRS 404.020.
Opinions of Attorney General. Regulations regarding the veterans bonus that the application may be signed by a minor who is married or in the armed forces if he has no guardian or committee and that the check may be paid directly to such minor are not contrary to or prohibited by law. OAG 61-998.
A married female infant cannot validly sign her own admission for hospitalization and treatment. OAG 68-486.
Cited:  Holbert v. West, 730 F. Supp. 50, 1990 U.S. Dist. LEXIS 1362 (E.D. Ky. 1990).
NOTES TO DECISIONS
1. Statute of Limitations.
Statutes of limitation ran against infant married women without regard to their infancy. Hicks v. Steele, 309 Ky. 833, 219 S.W.2d 35, 1949 Ky. LEXIS 817 (Ky. 1949); Williamson v. Carr-Consolidated Biscuit Co., 313 Ky. 235, 230 S.W.2d 917, 1950 Ky. LEXIS 856 (Ky. 1950) (decided under prior law).
Where a cause of action accrues to an infant and the infant marries during minority, the statute of limitations runs from the time of the marriage rather than the later time of attaining majority. Wenneker v. Bailey, 392 S.W.2d 453, 1965 Ky. LEXIS 285 (Ky. 1965).
Research References.
Petrilli, Kentucky Family Law, Actions, § 17.1; Court Procedure, § 23.7; Minors, § 30.21.
Rule 17.03.  Infants and persons of unsound mind.
Text
(1)  Actions involving unmarried infants or persons of unsound mind shall be brought by the party's guardian or committee, but if there is none, or such guardian or committee is unwilling or unable to act, a next friend may bring the action.
(2)  Actions involving unmarried infants or persons of unsound mind shall be defended by the party's guardian or committee. If there is no guardian or committee or he is unable or unwilling to act or is a plaintiff, the court, or the clerk thereof if its judge or judges are not present in the county, shall appoint a guardian ad litem to defend unless one has been previously appointed under Rule 4.04(3) or the warning order attorney has become such guardian under Rule 4.07(3).
(3)  No judgment shall be rendered against an unmarried infant or person of unsound mind until the party's guardian or committee or the guardian ad litem shall have made defense or filed a report stating that after careful examination of the case he is unable to make defense.
(4)  Papers required to be served on a party under Rule 5.01 shall be served on the person bringing or defending an action under this rule.
(5)  The court shall allow the guardian ad litem a reasonable fee for services, to be taxed as costs. Fees allowed to counsel for children, indigent parents or non-parental custodians of children in dependency, abuse or neglect cases, and to counsel for children or indigent parents in parental rights termination cases, under the Juvenile Code, shall not exceed the amounts specified in KRS 620.100 or KRS 625.080. Counsel fee awards shall not exceed the statutory maximum, regardless of the number of persons represented in a proceeding by the counsel.
History
(Amended October 18, 1977, effective January 1, 1978; amended February 7, 1980, effective May 1, 1980; amended October 1, 1991, effective November 15, 1991.)
Annotations

Cross-References.
Summons or warning order, persons under disability, KRS 394.190.
Kentucky Bench & Bar.
Mapother, Attorneys' Fees Recoverable in Kentucky Litigation, Vol. 44, No. 4, October 1980, Ky. Bench & Bar 28.
Northern Kentucky Law Review.
Bartlett, Civil Procedure, 21 N. Ky. L. Rev. 269 (1994).
Opinions of Attorney General. An unwed mother over 18 years of age can bring an action for termination of parental rights on her own, individually. OAG 65-505.
Subsection (1) of this rule has no application to a person over 18 years of age in an action for termination of parental rights. OAG 65-505.
If the child in a dependency action is married, then the provisions of this rule are not applicable as to the guardians ad litem, but KRS 208.060 would require appointed counsel if the child or person having an interest is unable to obtain counsel. OAG 78-218.
If the interests of the child in a dependency action are in conflict (real or potential) with the person or persons having legal custody or if such persons refuse to act, the unmarried infant shall have a guardian ad litem appointed by the court. OAG 78-218.
This rule is not only limited to where the infant is a party but also where the interests of the unmarried infant are involved. OAG 78-218.
A specific juvenile court's orders appointing specific attorneys as specific juveniles' guardians ad litem and orders authorizing their payment in specific cases are confidential juvenile court records and as such are excluded from public view; a public agency's records that a specific attorney was paid a sum certain out of public funds for his or her service in a specific court as a guardian ad litem are not; if the agency's records include the names of the juveniles involved, making release of such information an invasion of the juveniles' privacy, those names may be removed from the records before allowing access to the records. OAG 90-62.
Cited:  Benton v. Parks' Adm'r, 272 S.W.2d 466, 1954 Ky. LEXIS 1108 (Ky. 1954); Miller v. Miller, 335 S.W.2d 884, 1960 Ky. LEXIS 282 (Ky. 1960); St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973); State Farm Mut. Auto. Ins. Co. v. Christian, 555 S.W.2d 571, 1977 Ky. LEXIS 507 (Ky. 1977); Cabinet for Human Resources v. Lexington-Fayette Urban County Government, 679 S.W.2d 244, 1984 Ky. App. LEXIS 619 (Ky. Ct. App. 1984); Cabinet for Human Resources v. Howard, 705 S.W.2d 935, 1985 Ky. App. LEXIS 711 (Ky. Ct. App. 1985); Bond v. Bond, 887 S.W.2d 558, 1994 Ky. App. LEXIS 96 (Ky. Ct. App. 1994).
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1. Action.
An ex parte proceeding seeking leave of the court to effect a compromise for an incompetent is not an “action” within the meaning of the rule requiring the appointment of a guardian ad litem. Willett v. Triplett, 431 S.W.2d 502, 1968 Ky. LEXIS 369 (Ky. 1968).
2. Next Friend.
Defect in not naming infant's father as his next friend, but not individually, as a defendant was waived where the complaint stated a cause of action against the father under the family purpose doctrine, and where he answered and defended on merits, and raised no question respecting the caption until the evidence of both parties was completed. Chaney v. Slone, 345 S.W.2d 484, 1961 Ky. LEXIS 270 (Ky. 1961).
Office of next friend is confined to bringing of an action in name, and for benefit, of the infant. Chaney v. Slone, 345 S.W.2d 484, 1961 Ky. LEXIS 270 (Ky. 1961).
Where the cause of action was not changed, it was not error to permit amendments to be filed to the caption so as to join and designate a next friend on behalf of the deceased nonresident minor. Fuson v. Van Bebber, 454 S.W.2d 111, 1970 Ky. LEXIS 271 (Ky. 1970), overruled, Barrett v. Stephany, 510 S.W.2d 524, 1974 Ky. LEXIS 552 (Ky. 1974), overruled in part, Barrett v. Stephany, 510 S.W.2d 524, 1974 Ky. LEXIS 552 (Ky. 1974).
The “next friend” device is a procedural one by which a minor's claim is brought into court and a person acting as such is only a nominal party with no unilateral statutory or other authority to settle the minor's claim; therefore a next friend may repudiate before judgment any settlement agreement reached. If the next friend acts jointly and in concert with the trial court it may settle the lawsuit but unless a statutory guardian is appointed to receive and account for the proceeds and release the minor's claim, the judgment may be subject to attack. Jones v. Cowan, 729 S.W.2d 188, 1987 Ky. App. LEXIS 477 (Ky. Ct. App. 1987).
3. Guardian Ad Litem.
Under the civil rules, there is no provision for appointment by the clerk of a guardian ad litem to defend the action; thus, a guardian ad litem appointed by the clerk for service of process has no authority to defend the action on behalf of the infant. Stanfield v. Willoughby, 269 S.W.2d 270, 1954 Ky. LEXIS 992 (Ky. 1954).
An action for damages for personal injuries against an infant defendant was voidable where there was no appointment of a guardian ad litem. Chaney v. Slone, 345 S.W.2d 484, 1961 Ky. LEXIS 270 (Ky. 1961).
In quiet title action where no guardian or guardian ad litem for minor defendants was appointed or appeared, the judgment against the minors was reversed because they were not before the court. Stivers v. Samuels, 415 S.W.2d 366, 1967 Ky. LEXIS 310 (Ky. 1967).
The only difference between a next friend and a guardian ad litem is that a next friend promulgates the child's interests by suing and the guardian ad litem defends the minor's interest in a lawsuit. Jones v. Cowan, 729 S.W.2d 188, 1987 Ky. App. LEXIS 477 (Ky. Ct. App. 1987).
4. Guardian.
A nonresident guardian of an incompetent may sue in this state without permission of the court as can any other nonresident. Kennard v. McGraw, 448 S.W.2d 47, 1969 Ky. LEXIS 43 (Ky. 1969).
The major difference between a next friend and a statutory guardian of a minor is that the latter can compromise and settle claims and enter a binding contract on the minor's behalf and the former cannot. Jones v. Cowan, 729 S.W.2d 188, 1987 Ky. App. LEXIS 477 (Ky. Ct. App. 1987).
An incompetent cannot be sued and an attorney-in-fact cannot defend an action on behalf of an incompetent; defense must be completed by a legally appointed guardian or committee. Rice v. Floyd, 768 S.W.2d 57, 1989 Ky. LEXIS 22 (Ky. 1989).
5. — Fee.
A $100 fee to guardian ad litem who was appointed by the clerk and served throughout the case and participated in the hearings in the lower court, appeared before the Court of Appeals, and submitted a brief was not excessive. Stanfield v. Willoughby, 286 S.W.2d 908, 1956 Ky. LEXIS 433, 53 A.L.R.2d 925 (Ky. 1956).
The circuit court improperly awarded a guardian ad litem the sum of $15.00 under subsection (1) of KRS 453.060 where he expended over 74 hours of labor and $30.15 of his own money in successfully appealing an adoption through the Court of Appeals and Kentucky Supreme Court, since he was entitled under subsection (2) of KRS 453.060 and this rule to a “reasonable fee” as guardian ad litem. Goldfuss v. Goldfuss, 609 S.W.2d 696, 1980 Ky. App. LEXIS 395 (Ky. Ct. App. 1980).
Where a guardian ad litem is appointed under KRS 199.603, a reasonable fee for services must be awarded to him pursuant to this rule. M. v. S., 618 S.W.2d 181, 1981 Ky. App. LEXIS 251 (Ky. Ct. App. 1981).
This rule has been held to compel the award of a guardian ad litem fee by the circuit court in an involuntary termination action under KRS 199.603. Commonwealth v. Coleman, 699 S.W.2d 755, 1985 Ky. App. LEXIS 680 (Ky. Ct. App. 1985).
Both subsection (5) of this rule and subsection (2) of KRS 453.060 specifically provide for the award to the guardian ad litem of a reasonable fee for his or her services; based upon the record involved and the quality of services rendered, the trial court did not abuse its discretion in assessing a $75 per hour fee rate. Cabinet for Human Resources v. S.R.J., 706 S.W.2d 431, 1986 Ky. App. LEXIS 1072 (Ky. Ct. App. 1986), overruled, Guffey v. Cann, 766 S.W.2d 55, 1989 Ky. LEXIS 4 (Ky. 1989).
Given the limitations of the role of the guardian ad litem and the limitations on the jurisdiction of the circuit court to decide negligence actions involving a governmental defendant, any expenses incurred by the guardian ad litem in preparation of future negligence actions against the Cabinet for Human Resources were not recoverable under the reasonable fee provisions of this rule or subsection (2) of KRS 453.060. Cabinet for Human Resources v. S.R.J., 706 S.W.2d 431, 1986 Ky. App. LEXIS 1072 (Ky. Ct. App. 1986), overruled, Guffey v. Cann, 766 S.W.2d 55, 1989 Ky. LEXIS 4 (Ky. 1989).
6. Unsound Mind.
The words “unsound mind” are technical meaning a person so adjudicated. Straney v. Straney, 481 S.W.2d 292, 1972 Ky. LEXIS 248 (Ky. 1972).
Although default judgments were not favored in the law, the first neighbor did not show that the first neighbor was entitled to relief under CR 60.02 for the default judgment entered against the first neighbor after the second neighbor sued the first neighbor for property damage that occurred when the first neighbor removed a fence and some trees from land that separated their two properties and the first neighbor did not answer the relevant complaint. In particular, the first neighbor claimed that the first neighbor was of unsound mind, but the first neighbor had never been so adjudicated under CR 17.03. Smith v. Flynn, 390 S.W.3d 157, 2012 Ky. App. LEXIS 241 (Ky. Ct. App. 2012).
7. Necessary Parties.
Children shall be necessary parties to any appeal from an action terminating, or failing to terminate, their parents' parental rights. R.L.W. v. Cabinet for Human Resources, 756 S.W.2d 148, 1988 Ky. App. LEXIS 125 (Ky. Ct. App. 1988).
8. Duty of Judge.
The trial judge in a civil case, in the absence of a legal adjudication of incompetency, has no duty to take steps on his own to protect the interests of any defendant other than as provided in this rule. A party to the litigation believing he or she is adversely affected by the apparent but unadjudicated incompetence of another party should seek relief as the rules provide when a witness is absent or unavailable. Goff v. Walker, 809 S.W.2d 698, 1991 Ky. LEXIS 8 (Ky. 1991).
9. Declaratory Judgment Suit.
The duties of a guardian ad litem appointed in an incompetency proceeding in District Court do not include the bringing of a declaratory judgment lawsuit in Circuit Court on behalf of the ward. Any such action must be brought by a next friend. Sparks v. Boggs, 839 S.W.2d 581, 1992 Ky. App. LEXIS 229 (Ky. Ct. App. 1992).
10. Statute of Limitations.
Where a cause of action accrues to an infant and the infant marries during minority, the statute of limitations runs from the time of the marriage rather than the later time of attaining majority. Wenneker v. Bailey, 392 S.W.2d 453, 1965 Ky. LEXIS 285 (Ky. 1965).
11. Prosecution of Actions.
12. — Infants.
In an action to set aside a judgment against plaintiff which was rendered in an action brought by his mother as next friend while the plaintiff was an infant, there was no merit in the plaintiff's contention that he did not select his mother as next friend, since the next friend of a minor is not required to be selected by the minor. Chenault v. State Bank & Trust Co., 278 Ky. 453, 128 S.W.2d 715, 1939 Ky. LEXIS 419 (Ky. 1939) (decided under prior law).
Where an action was brought to set aside a judgment against the plaintiff in an action brought by his next friend while he was an infant, a showing that the next friend had properly qualified by verified petition and a failure to allege collusion by the next friend required a judgment against the plaintiff. Chenault v. State Bank & Trust Co., 278 Ky. 453, 128 S.W.2d 715, 1939 Ky. LEXIS 419 (Ky. 1939) (decided under prior law).
In an action for personal injuries to a minor brought by the minor's father as statutory guardian, the substitution of the minor's grandfather as next friend of plaintiff did not change the cause of action; it was the minor's cause of action throughout and the trial court did not abuse its discretion in allowing the amendment. Dr. Pepper Bottling Co. v. Hazelip, 284 Ky. 333, 144 S.W.2d 798, 1940 Ky. LEXIS 492 (Ky. 1940) (decided under prior law).
Where an action for injuries to a minor was brought by a nonresident next friend for the minor and before service was had on defendant but, after the period of limitations had run, the minor attained majority and continued the action in her own name, the fact that the original next friend was a nonresident was a mere irregularity and not a fatal defect. Cozine v. Bonnick, 245 S.W.2d 935, 1952 Ky. LEXIS 608 (Ky. 1952) (decided under prior law).
13. — — Married Women.
Statute of limitations ran against infant married women without regard to their infancy. Hicks v. Steele, 309 Ky. 833, 219 S.W.2d 35, 1949 Ky. LEXIS 817 (Ky. 1949); Williamson v. Carr-Consolidated Biscuit Co., 313 Ky. 235, 230 S.W.2d 917, 1950 Ky. LEXIS 856 (Ky. 1950) (decided under prior law).
14. — — Sale of Realty.
In an action to sell a vested estate in real property jointly owned by two or more persons, if the estate in the possession or property cannot be divided without materially impairing its value, the guardian of an infant may join with the adult owners in his own name without making the infant either a party plaintiff or defendant. Smith v. Smith, 255 Ky. 191, 72 S.W.2d 425, 1934 Ky. LEXIS 168 (Ky. 1934) (decided under prior law).
While the guardian of an infant may bring a suit or join in a suit, including an ex parte proceeding, to sell lands without his ward being made either a party plaintiff or defendant, a next friend may not do so since the next friend is not required to qualify as a guardian and is not required to post bond to protect the infant. Kidd v. Kidd, 276 Ky. 271, 124 S.W.2d 66, 1939 Ky. LEXIS 515 (Ky. 1939) (decided under prior law).
15. — — Workers' Compensation.
A widow had the right to bring an action for workers' compensation benefits for the dependents of the deceased before the Workmen's (now Workers') Compensation Board and she had the right to appeal from the decision of the board without intervention of a next friend on behalf of minor dependents. Clover Folk Coal Co. v. Scoggins, 263 Ky. 424, 91 S.W.2d 543, 1936 Ky. LEXIS 124 (Ky. 1936) (decided under prior law).
16. — Incompetents.
The committee of an incompetent did not have authority to petition a court for the adoption of an heir. Baker v. Thomas, 272 Ky. 605, 114 S.W.2d 1113, 1938 Ky. LEXIS 170 (Ky. 1938) (decided under prior law).
The guardian of an incompetent appointed in another state could bring an action on behalf of the incompetent in this state, including an action to annul a marriage. Johnson v. Johnson, 277 Ky. 623, 126 S.W.2d 1055, 1939 Ky. LEXIS 684 (1939) (decided under prior law).
The committee of an incompetent was not authorized to bring an action for divorce of the incompetent. Johnson v. Johnson, 294 Ky. 77, 170 S.W.2d 889, 1943 Ky. LEXIS 375 (Ky. 1943) (decided under prior law).
17. Defending Actions.
18. — Infants.
Where a nonresident minor does not have a guardian, curator, or committee residing in the state or country of his residence, a guardian may be appointed in Kentucky for him and that guardian may properly pursue the minor's right of action in Kentucky. Wilson v. Brown, 106 F. Supp. 500, 1952 U.S. Dist. LEXIS 4038 (D. Ky. 1952) (decided under prior law).
Where an infant joint owner of real estate was joined as a party defendant in an action to sell the real estate but was not served and no report of his guardian ad litem was filed, the judgment ordering sale of the land was erroneous. Smith v. Smith, 255 Ky. 191, 72 S.W.2d 425, 1934 Ky. LEXIS 168 (Ky. 1934) (decided under prior law).
In an action to enjoin interference with the use of a passway over land in which an adult and minors held interests where the adult, the minors and the guardian of the minors were served, the adult appeared and defended, neither the minors nor their guardian appeared, and no guardian ad litem was appointed for the minors, a judgment for the plaintiff was affirmed as to the adult defendant but reversed as to the minors. Parrish v. Ferriell, 299 Ky. 676, 186 S.W.2d 625, 1945 Ky. LEXIS 481 (1945) (decided under prior law).
Where an action was brought by an infant by next friend and a counterclaim was asserted against the infant, a judgment against the infant, in the absence of a guardian or a guardian ad litem appointed for him, had to be reversed, even though the action was consolidated with another action against the minor in which a guardian ad litem had been appointed for him. Zogg v. O'Bryan, 314 Ky. 821, 237 S.W.2d 511, 1951 Ky. LEXIS 757 (Ky. 1951) (decided under prior law).
19. Fees.
A judgment granting a guardian ad litem a fee of $2,000 in lieu of the $6,500 he sought for representing minors in an action where he successfully opposed the commissioner's report in the circuit court resulting in increasing the value of insurance policies in which the minors held contingent interests by $100,000 was reversed and a fee of $6,000, which was supported by affidavits of attorneys familiar with the services rendered by the guardian ad litem, was approved. Black v. Wiedeman, 254 S.W.2d 344, 1952 Ky. LEXIS 1132 (Ky. 1952) (decided under prior law).
20. Actions Against Representatives.
The period of limitation on a cause of action of an incompetent against her committee and the surety on the bond of the committee did not commence running until the death of the incompetent notwithstanding the intervening deaths of the committee and the surety. Newby's Adm'r v. Warren's Adm'r, 277 Ky. 338, 126 S.W.2d 436, 1939 Ky. LEXIS 648 (Ky. 1939) (decided under prior law).
21. Legal Malpractice.
Attorney retained by an individual in the capacity as a minor's next friend or guardian establishes an attorney-client relationship with the minor and owes the same professional duties to the minor that the attorney would owe to any other client. Therefore, summary judgment was improperly granted to an attorney, who was retained by a minor's next friend/guardian in a tort case, because there was an attorney-client relationship between the minor and the attorney; however, the attorney-client relationship did not automatically continue indefinitely, and cessation of the relationship was a matter of proof for the trial court. Branham v. Stewart, 307 S.W.3d 94,  2010 Ky. LEXIS 45 (Ky. 2010).
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Rule 17.04.  Prisoners.
Text
(1)  Actions involving adult prisoners confined either within or without the State may be brought or defended by the prisoner. If for any reason the prisoner fails or is unable to defend an action, the court shall appoint a practicing attorney as guardian ad litem, and no judgment shall be rendered against the prisoner until the guardian ad litem shall have made defense or filed a report stating that after careful examination of the case he or she is unable to make defense.
(2)  Fees allowed to counsel appointed to represent prisoners as respondents in dependency, abuse or neglect cases, or in parental rights termination cases, under the Juvenile Code, shall not exceed the amounts specified in KRS 620.100 or KRS 625.080. Counsel fee awards shall not exceed the statutory maximum, regardless of the number of persons represented in a proceeding by the counsel.
History
(Amended September 22, 1995, effective November 1, 1995.)
Annotations

Northern Kentucky Law Review.
Bartlett, Civil Procedure, 21 N. Ky. L. Rev. 269 (1994).
Cited:  Shaffer v. Tepper, 127 F. Supp. 892, 1955 U.S. Dist. LEXIS 3805 (D. Ky. 1955).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Guardian.
 		3. 	— Appointment.
 	4. 	Inmate Legal Aid.
 	5. 	Right to Counsel in Civil Case.
1. Application.
This Rule has no application where the action is brought by, rather than against, a prisoner. May v. Coleman, 945 S.W.2d 426, 1997 Ky. LEXIS 63 (Ky. 1997).
2. Guardian.
3. — Appointment.
The appointment of a guardian ad litem under this rule is intended, in part, to prevent a prisoner's failure to obtain counsel from being deemed a waiver of the right to due process. Davidson v. Boggs, 859 S.W.2d 662, 1993 Ky. App. LEXIS 43 (Ky. Ct. App. 1993).
This rule does not distinguish between voluntary and involuntary absences nor does it allow consideration of whether the prisoner possessed sufficient funds to obtain counsel; rather, this rule requires the court to appoint a guardian ad litem if the prisoner fails to defend for any reason. Davidson v. Boggs, 859 S.W.2d 662, 1993 Ky. App. LEXIS 43 (Ky. Ct. App. 1993).
Where the court did not comply with the requirements of this Rule by failing to appoint a guardian ad litem to represent prisoner, there was a sufficient basis to grant a new trial under CR 59.01. Davidson v. Boggs, 859 S.W.2d 662, 1993 Ky. App. LEXIS 43 (Ky. Ct. App. 1993).
Inmate failed to establish his entitlement to a writ of mandamus requiring appointed counsel as guardian ad litem pursuant to CR 17.04(1); he failed to file his petition for mandamus within a reasonable time, and offered no excuse or justification for delaying more than a year following the entry of a judgment against him in an action to collect a debt. Horn v. Wheeler, 180 S.W.3d 504, 2005 Ky. App. LEXIS 253 (Ky. Ct. App. 2005).
Where an incarcerated defendant, the landowner, made an express and written waiver, he was not entitled to the appointment of a guardian ad litem; therefore, CR 60.02 relief should not have been granted to the landowner because he had expressly waived his right to a guardian ad litem. Goldsmith v. Fifth Third Bank, 297 S.W.3d 898,  2009 Ky. App. LEXIS 213 (Ky. Ct. App. 2009).
4. Inmate Legal Aid.
Consent Decree by which the Department of Justice and the Attorney General of the Commonwealth settled a 42 USCS § 1983 action brought in federal court by inmates of state prison system in which Decree only guaranteed that an inmate legal aid or assistant who has been appointed or is seeking appointment by a court to provide such assistance and did not create a legal right to have an inmate legal aid or assistant appointed to assist another inmate in the prosecution of a civil action in the Kentucky Court of Justice. May v. Coleman, 945 S.W.2d 426, 1997 Ky. LEXIS 63 (Ky. 1997).
5. Right to Counsel in Civil Case.
Only an indigent criminal defendant in civil contempt proceedings where imprisonment is a potential punishment or a prisoner who fails to defend himself in a civil action brought against him have a constitutional right to counsel in a civil case. May v. Coleman, 945 S.W.2d 426, 1997 Ky. LEXIS 63 (Ky. 1997).
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Rule 18.  Joinder of claims.
Rule 18.01.  Independent or alternative claims.
Text
A party asserting a claim to relief as an original claim, counterclaim, cross claim, or third party claim, may join, either as independent or as alternate claims, as many claims, either legal or equitable, as he has against an opposing party.
Annotations

Cross-References.
Parties, permissive joinder of, CR 20.01, 20.02.
Permissive counterclaim, CR 13.02.
Separate trials of claims, CR 42.02.
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Cited:  McHargue v. Fayette Coal & Feed Co., 283 S.W.2d 170, 1955 Ky. LEXIS 283 (Ky. 1955); Daniel v. Turner, 320 S.W.2d 135, 1959 Ky. LEXIS 222 (Ky. 1959); Stout v. Martin, 395 S.W.2d 591, 1965 Ky. LEXIS 155 (Ky. 1965); Shelton v. Clifton, 746 S.W.2d 414, 1988 Ky. App. LEXIS 42 (Ky. Ct. App. 1988).
NOTES TO DECISIONS

 	1. 	Parties.
 	2. 	Jurisdiction.
 	3. 	Equitable and Ordinary Actions.
 	4. 	Specific Actions.
 		5. 	— Land.
 		6. 	— — Mineral Leases.
 		7. 	— Contract and Tort.
 		8. 	— False Arrest and Malicious Prosecution.
 		9. 	— Workers' Compensation.
 		10. 	— Restitution and Damages.
 		11. 	— Surety Bond.
 		12. 	— Publishing Defamatory Words.
1. Parties.
Where a husband purchased stock taking some shares in his own name and some in his wife's name and then agreed to exchange those shares for shares of another corporation without his wife knowing of the purchase or the exchange, the joinder of his and his wife's actions for fraud in the agreement to exchange the shares was not prejudicial error. Kentucky Title Trust Co. v. Weil, 281 Ky. 763, 136 S.W.2d 1097, 1939 Ky. LEXIS 40 (Ky. 1939) (decided under prior law).
Where two cars were involved in an accident, a judgment in favor of a passenger in one of the cars against the operators did not bar an action by one of the operators against the other. Hager v. Arndt, 240 S.W.2d 532, 1951 Ky. LEXIS 960 (Ky. 1951), questioned, Ecker v. Clark, 428 S.W.2d 620, 1968 Ky. LEXIS 723 (Ky. 1968) (decided under prior law).
Where the claims are against the same defendants, there can be no misjoinder in a civil action. Hundley v. Gossett, 278 S.W.2d 65, 1955 Ky. LEXIS 474 (Ky. 1955).
In an action against three corporations for performance of certain work where the owner of the majority of stock of all three corporations intervened seeking damages against the plaintiff for assault and battery, such intervention was not properly joined under this rule, but since there was no objection in trial court to this character of proceeding, it will not be disturbed on appeal. Virginia Collins Coal Co. v. Byrge, 340 S.W.2d 464, 1960 Ky. LEXIS 47 (Ky. 1960).
2. Jurisdiction.
Joinder of claims is permissible under this rule, but such a joinder cannot extend the jurisdiction of the circuit court. Seale v. Compkis, 311 S.W.2d 567, 1958 Ky. LEXIS 210 (Ky. 1958).
3. Equitable and Ordinary Actions.
Although the civil rules provide for only one form of action, this is a merger of ordinary and equitable actions for procedural purposes only, and the merging of legal and equitable procedures does not obliterate the substantive distinctions between those rights, nor fuse the differing applicable principles, nor enlarge the right to relief. Brock v. Farmer, 291 S.W.2d 531, 1956 Ky. LEXIS 379 (Ky. 1956).
Because an uncle's remedy upon default of an installment sale of certain real property was a foreclosure conducted pursuant to KRS 426.005(1), 426.525, the trial court erred in ordering reconveyance of the property under CR 18.01 when the niece defaulted on the payments. Porter v. Bolen (Estate of Bolen), 169 S.W.3d 59, 2005 Ky. App. LEXIS 165 (Ky. Ct. App. 2005).  
4. Specific Actions.
5. — Land.
An action for the recovery of real estate in which no damages were sought did not bar a subsequent action for damages by destruction of timber. Clark v. Mason, 264 Ky. 683, 95 S.W.2d 292, 1934 Ky. LEXIS 593 (1935) (decided under prior law).
Where defendant utility entered on plaintiffs' land and erected poles, the plaintiffs could join an action for the damage done thereby with one for recovery of the land. Tudor v. Kentucky Utilities Co., 282 Ky. 277, 138 S.W.2d 473, 1940 Ky. LEXIS 163 (Ky. 1940) (decided under prior law).
A party may at his election sue in one action for land and in another for rents and profits or damages for detention. North East Coal Co. v. Blevins, 277 S.W.2d 45, 1955 Ky. LEXIS 462 (Ky. 1955).
6. — — Mineral Leases.
Actions by lessors for defendant's failure to pay royalties in accordance with the lease contract, failure to develop mines in accordance with the contract and for termination of the lease could properly be joined, but an additional action for negligence in allowing coal and slack to run over the surface could not be joined with them. Price v. Whitaker, 273 Ky. 499, 117 S.W.2d 203, 1938 Ky. LEXIS 674 (1938) (decided under prior law).
7. — Contract and Tort.
This rule permits the joining of cases growing out of a breach of contract with those arising from tort. Alberti's Adm'x v. Nash, 282 S.W.2d 853, 1955 Ky. LEXIS 279 (Ky. 1955).
Even though two of a company's three claims against a credit card debtor did not meet the amount in controversy limit in KRS 24A.120(1), it could aggregate the claims in the same action under CR 18.01. Nat'l Check Bureau, Inc. v. Irby, 229 S.W.3d 913, 2007 Ky. App. LEXIS 206 (Ky. Ct. App. 2007).
8. — False Arrest and Malicious Prosecution.
This rule allows a plaintiff to join in his complaint as many claims as he has against the defendants so that it was error for the trial court to require the plaintiff to elect whether he would prosecute a claim against police officers and their sureties for false arrest and imprisonment or a claim for malicious prosecution. Hundley v. Gossett, 278 S.W.2d 65, 1955 Ky. LEXIS 474 (Ky. 1955).
9. — Workers' Compensation.
Since this rule provides that a party “may”, not “shall”, join independent actions in one claim for relief, claimant was not required to join two workers' compensation claims where proceedings on first claim did not decide the issue of the second claim and such decision was not essential to the final decision of the first proceedings. Woodbridge Inoac v. Downs, 864 S.W.2d 306, 1993 Ky. App. LEXIS 138 (Ky. Ct. App. 1993).
10. — Restitution and Damages.
An action for damages to plaintiff's automobile could not be joined with an action for restitution of an amount plaintiff paid defendant for damage to defendant's automobile. Folden v. Shelton, 312 Ky. 74, 226 S.W.2d 531, 1950 Ky. LEXIS 592 (1950) (decided under prior law).
11. — Surety Bond.
Where a judgment entered against the sureties on an administrator's bond was paid by one of the sureties, the action of that surety against one of the other sureties and his wife to set aside transfers and liens given the wife in order to hinder and delay the collection of the judgment was not a misjoinder of actions. Pope v. Cawood, 293 Ky. 389, 168 S.W.2d 985, 1943 Ky. LEXIS 602 (Ky. 1943) (decided under prior law).
12. — Publishing Defamatory Words.
The joinder of causes of action for uttering and publishing defamatory words and for printing and publishing substantially the same words is not improper and the trial court erred in requiring the plaintiff to elect. Fordson Coal Co. v. Carter, 269 Ky. 805, 108 S.W.2d 1007, 1937 Ky. LEXIS 678 (1937), overruled, Dossett v. New York Mining & Mfg. Co., 451 S.W.2d 843, 1970 Ky. LEXIS 424 (Ky. 1970) (decided under prior law).
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Rule 18.02.  Dependent claims.
Text
Whenever a claim is one heretofore cognizable only after another claim has been prosecuted to a conclusion, the two claims may be joined in a single action; but the court shall grant relief in that action only in accordance with the relative substantive rights of the parties. In particular, a plaintiff may state a claim for money and a claim to have set aside a conveyance fraudulent as to him, without first having obtained a judgment establishing the claim for money.
Annotations

NOTES TO DECISIONS
1. Will Contests.
Where a will contest case has been joined with a claim concerning the validity of a release to accept the will as probated, this rule does not require that the will contest claim be abated pending an ultimate decision on appeal of the validity of the release. First Nat'l Bank v. Stahr, 329 S.W.2d 582, 1959 Ky. LEXIS 178 (Ky. 1959).
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Rule 19.  Joinder of persons needed for just adjudication.
Rule 19.01.  Persons to be joined if feasible.
Text
A person who is subject to service of process, either personal or constructive, shall be joined as a party in the action if (a) in his absence complete relief cannot be accorded among those already parties, or (b) he claims an interest relating to the subject of the action and is so situated that the disposition of the action in his absence may (i) as a practical matter impair or impede his ability to protect that interest or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of his claimed interest. If he has not been so joined, the court shall order that he be made a party. If he should join as a plaintiff but refuses to do so, he may be made a defendant, or, in a proper case an involuntary plaintiff. If the joined party objects to venue and his joinder would render the venue of the action improper, he shall be dismissed from the action.
History
(Amended October 18, 1977, effective January 1, 1978.)
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 	17. 	Mortgagee.
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 	19. 	Children.
 	20. 	Custody Dispute.
 	21. 	Estates.
 	22. 	Real Estate.
 	23. 	Associations.
 	24. 	Husband and Wife.
1. In General.
The provisions of this rule can be invoked only by parties, not by a person who seeks to become a party. Murphy v. Lexington-Fayette County Airport Board, 472 S.W.2d 688, 1971 Ky. LEXIS 211 (Ky. 1971).
The rules concerning joinder of parties do not require the joinder of a party as an indispensable party to an appeal, if that party is unnecessary to the decision of the appeal and would incur an unnecessary expense if its presence was required. Braden v. Republic-Vanguard Life Ins. Co., 657 S.W.2d 241, 1983 Ky. LEXIS 270 (Ky. 1983).
Where a liquor store appealed from the suspension of its license by Kentucky's Alcohol Beverage Control Board, as (1) the Circuit Court's ruling that a city's ordinance was void was merely ancillary to the determination of whether the liquor store violated KRS 244.290 by selling liquor on Sunday, and (2) the city's absence did not prevent complete relief from being obtained by the board or liquor store, the city had not been an indispensable party. Liquor Outlet, LLC v. Alcoholic Bev. Control Bd., 141 S.W.3d 378, 2004 Ky. App. LEXIS 225 (Ky. Ct. App. 2004).
2. Assignments.
The assignee of a note is the real party in interest and the assignor need not be joined in action to enforce the note. Root v. John Deere Co., 413 S.W.2d 901, 1967 Ky. LEXIS 404 (Ky. 1967).
Where assignees of land-purchase contract paid the bulk of the purchase price directly to the vendors and the deed was executed directly to assignees, the original purchasers were not indispensable parties since they had no further interest in the contract and the court could grant complete relief in their absence. Maxwell v. Moorman, 522 S.W.2d 441, 1975 Ky. LEXIS 132 (Ky. 1975).
3. Election Contests.
In an action instituted for the dual purpose of obtaining a judicial recount of the ballots cast in a special election approving an additional tax levy for certain school purposes and to contest the legality of the election, the county board of education and the county were indispensable parties to the suit so that the trial court correctly dismissed the suit when these corporate entities were not made parties to the action. Howell v. Haney, 330 S.W.2d 941, 1959 Ky. LEXIS 213 (Ky. 1959).
4. Liens.
In contractor's suit to have street improvement lien declared against valueless property alleged to have been fraudulently conveyed to avoid assessment, original grantee was held to be indispensable party. Treadway v. Russell, 299 S.W.2d 245, 1957 Ky. LEXIS 401 (Ky. 1957).
5. Marriage.
Defendant's children were not indispensable parties to a suit by plaintiff to cancel and expunge a marriage certificate from the records of the county court since they had no legal interest in the proceedings. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
6. Illness of Party.
In action for damages resulting from a passenger in an automobile being struck by a golf ball on a driveway of a golf club, the driver was not an indispensable party and where illness of the driver would not permit her to attend the trial and her availability could not be definitely determined, the court did not abuse its discretion in ordering a separate trial. Lexington Country Club v. Stevenson, 390 S.W.2d 137, 1965 Ky. LEXIS 332 (Ky. 1965).
7. Indispensable Party.
Statutes which establish judicial review of decisions of administrative bodies and which require certain parties to be joined transform these parties into indispensable ones; and court had no authority to invoke the doctrine of substantial compliance where an indispensable party was notified but not joined. Kentucky Unemployment Ins. Com. v. Carter, 689 S.W.2d 360, 1985 Ky. LEXIS 221 (Ky. 1985).
In a petition for a writ of prohibition or mandamus, the real party in interest in the trial court is the person who will be adversely affected if the petition is granted; he may respond and defend even though the trial judge does not. It is this party and not the trial judge who has an interest in perfecting the appeal when the writ of prohibition or mandamus is granted. Sweasy v. King's Daughters Memorial Hospital, 771 S.W.2d 812, 1989 Ky. LEXIS 54 (Ky. 1989).
When one litigant believes there to be an indispensable party it should request the court to order joinder by the simple expedient of filing a motion. If the court concurs then service of process shall issue, but in any event, it should be accomplished by a pleading or motion and a brief is neither. Cabinet for Human Resources v. Kentucky State Personnel Bd., 846 S.W.2d 711, 1992 Ky. App. LEXIS 147 (Ky. Ct. App. 1992).
Because declaratory relief would not prejudice the rights of the United States, the United States was not an indispensable party in an action to enjoin state Department of Fish and Wildlife Resources from placing gates preventing access to graveyard by a relative of persons buried in graveyard on federal land licensed to the department. Department of Fish & Wildlife Resources v. Garner, 896 S.W.2d 10, 1995 Ky. LEXIS 46 (Ky. 1995).
In a wrongful death suit against a non-profit corporation that owned a dormitory, by failing to request the joinder of the men who allegedly raped and murdered the decedent in her dorm room, the corporation failed to preserve its claim that they were indispensable parties. Autry v. Western Ky. Univ., — S.W.3d —, 2005 Ky. App. LEXIS 58 (Ky. Ct. App. 2005), aff'd in part, rev'd in part, 219 S.W.3d 713, 2007 Ky. LEXIS 95 (Ky. 2007).
In a dispute involving the ownership and leasehold of oil and gas rights underlying the surface property filed by the owners of said property, because the heirs of the owner of the mineral rights on the property at issue were never made parties to the litigation, as such were necessary and indispensable parties, the court could not address the surface owners'  adverse possession claim. Baker v. Weinberg, 266 S.W.3d 827, 2008 Ky. App. LEXIS 159 (Ky. Ct. App. 2008).
Interests of the Commonwealth were adequately represented in the lawsuit for declaratory relief by the retirement system members against the Commonwealth for suspending the retirement system members'  benefits if they returned to work for a public employer and, thus, the state attorney general did not have to be added as a necessary party under CR 19.01. Indeed, the law gave the state attorney general the right to opt out of such litigation under those circumstances. Commonwealth v. Ky. Ret. Sys., 396 S.W.3d 833, 2013 Ky. LEXIS 84 (Ky. 2013).
Personal representative was not a necessary or indispensable party to defendants'  appeal of trial court's denial of sanctions because defendants sought sanctions only against plaintiff and his counsel, and not the estate. Lexington Inv. Co. v. Willeroy, 396 S.W.3d 309, 2013 Ky. App. LEXIS 44 (Ky. Ct. App. 2013).
8. — Release by.
Where there was a failure to join a claimed indispensable party but that party filed a release which reserved his rights pending an appeal and the appeal determined that he would be bound by his release, the reservation in the release became moot, thereby eliminating any reason to retry the case to join the indispensable party. Columbia Gas of Kentucky, Inc. v. Tindall, 440 S.W.2d 785, 1969 Ky. LEXIS 348 (Ky. 1969).
9. Governmental Agencies.
An appeal from an order of an administrative agency is not in strict sense an adversary proceeding so that necessary parties to such an appeal are not limited to those having antagonistic interests. Boyd & Usher Transport v. Southern Tank Lines, Inc., 320 S.W.2d 120, 1959 Ky. LEXIS 215 (Ky. 1959).
The department of motor transportation was an indispensable party on appeal to the Court of Appeals where a tank lines corporation appealed to the circuit court an order of the department denying certain tariffs and made the department a defendant-appellee pursuant to KRS 281.780 after which an intervenor appealed the circuit court's order to the Court of Appeals without making the department a party thereto. Boyd & Usher Transport v. Southern Tank Lines, Inc., 320 S.W.2d 120, 1959 Ky. LEXIS 215 (Ky. 1959).
In an appeal from the granting of a license by the alcoholic beverage control board, the applicant was a necessary, indispensable party. George v. Kentucky Alcoholic Beverage Control Board, 403 S.W.2d 24, 1966 Ky. LEXIS 317 (Ky. 1966).
In appeal from action of the Kentucky Occupational Safety and Health Review Commission upholding citation issued by compliance officer of the Kentucky Department of Labor, Division of Occupational Safety and Health, the Department of Labor was an indispensable party, since department is enforcement arm of the commission, without whose assistance the commission is helpless. A & H Truck Line, Inc. v. Kentucky Occupational Safety & Health Review Com., 536 S.W.2d 315, 1976 Ky. LEXIS 70 (Ky. 1976).
Although KRS 342.285(1) only specifically requires that the Workmen's (now Workers') Compensation Board be made a party on appeals to the Circuit Court and there is no such requirement in further subsequent appeals, a notice of appeal pursuant to CR 73.03 which fails to name the board as a party has omitted an indispensable party within this rule since the board is frequently required to take further action which it cannot be required to do unless it is a party. Milligan v. Schenley Distillers, Inc., 584 S.W.2d 751, 1979 Ky. App. LEXIS 448 (Ky. Ct. App. 1979).
There are only certain statutorily defined situations in which liability may be assessed against the special fund, and it is only where the appellate court is being asked to rule on the special fund's liability that the special fund must be made a party to the appeal. Milligan v. Schenley Distillers, Inc., 584 S.W.2d 751, 1979 Ky. App. LEXIS 448 (Ky. Ct. App. 1979).
In action by parents seeking to enjoin a school from finding their son ineligible to participate in interscholastic athletics, both the State Board of Education and the Kentucky High School Athletic Association were indispensable parties without whom the court could not make orders equitable to all concerned parties. Mills v. Buell, 685 S.W.2d 561, 1985 Ky. App. LEXIS 523 (Ky. Ct. App. 1985).
Where the taxes ultimately to be collected by the Board of Education were a very substantial amount of the total taxes under challenge, this rule made the Board of Education a necessary party to the suit challenging the constitutionality of the assessment and therefore the alleged judgment declaring the assessment unconstitutional could not be enforced against the Board. Board of Education v. Taulbee, 706 S.W.2d 827, 1986 Ky. LEXIS 245 (Ky. 1986).
Because a Medicare claimant had not yet received any settlement or judgment, the claimant had not exhausted the claimant's administrative remedies; therefore, pursuant to 42 U.S.C.S. §§ 405(g), 1395ii, 1395ff(b)(1)(A), the court lacked subject matter jurisdiction over the claimant's action to join the Secretary of the United States Department of Health and Human Services as a party pursuant to CR 19. Alcorn v. Pepples, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 19627 (W.D. Ky. 2011).
10. Trial Judge.
An original action in the Court of Appeals, seeking a writ of mandamus or prohibition ordering a trial judge to grant or deny interlocutory relief in a pending action is different from other appellate proceedings. The trial judge is a party in name only; he has no interest in the outcome of the litigation, and no connection to it other than the obligation to abide by the Court of Appeals' decision. Indeed, although the trial judge is the named party, the final order of the appellate court is binding on whoever holds the office of trial judge at the time of the decision. Sweasy v. King's Daughters Memorial Hospital, 771 S.W.2d 812, 1989 Ky. LEXIS 54 (Ky. 1989).
Under Ky CR 19.01, a judge was not a necessary party in a contempt case, as complete relief could be afforded to the parties in the judge's absence. Lanham v. Lanham, 336 S.W.3d 123, 2011 Ky. App. LEXIS 34 (Ky. Ct. App. 2011).
11. County.
In an action in circuit court to enjoin a county judge from further proceedings in a condemnation action, the county, which was the real party in interest in the condemnation action, could be joined. Jones v. Cook, 378 S.W.2d 795, 1964 Ky. LEXIS 204 (Ky. 1964).
12. Sharecroppers.
Where a person defendants alleged was either an indispensable or a necessary party to action by landlords for damage to their land and crops was, under the law of Kentucky, a mere “cropper” or a person who had a contract with property owners, such person of tenant was neither an indispensable nor a necessary party to landlord's action for damage or injury to crop on their land. De Jarnette v. Tennessee Gas Transmission Co., 22 F.R.D. 182, 1958 U.S. Dist. LEXIS 4342 (E.D. Ky. 1958).
13. Superior Official.
An action may not be maintained against a subordinate official without joining his superior as an indispensable party if the relief sought will require such superior to take action, either by exercising directly a power lodged in him, or by having a subordinate exercise it for him. Duff v. Cisco's Adm'r, 299 S.W.2d 99, 1956 Ky. LEXIS 40 (Ky. 1956), cert. denied, Duff v. Bullard, 355 U.S. 818, 78 S. Ct. 21, 2 L. Ed. 2d 34, 1957 U.S. LEXIS 390 (1957).
14. Contractors.
Prime contractor was not an indispensable party to an appeal by highway department from a judgment in favor of plaintiff subcontractor when primary issue on appeal was whether plaintiff had any contractual relationship with highway department such as would sustain the action. Commonwealth, Dep't of Highways v. L. G. Wasson Coal Mining Corp., 358 S.W.2d 347, 1962 Ky. LEXIS 165 (Ky. 1962).
Agreed order between a state university and a bidder was not grounds for voiding a contractor's prior bid contract under the “termination for convenience” clause; the contractor's interest in defending its contract made it a necessary party to the suit between the university and the bidder under CR 19.01(b), and its absence from the action impaired its ability to protect its contract. Ram Eng'g & Constr., Inc. v. Univ. of Louisville, 127 S.W.3d 579, 2003 Ky. LEXIS 264 (Ky. 2003).
15. Administrator.
Motion to dismiss appeal for failure to join indispensable parties was meritorious where person named as appellee in dispute over ownership of real property was merely the administrator of the estate containing the property, and the real parties in interest, the devisees of the property, were not named. Levin v. Ferrer, 535 S.W.2d 79, 1975 Ky. LEXIS 10 (Ky. 1975).
16. Tenants.
An injunction should not interfere with rights acquired in good faith by third persons who are not parties to the proceedings and, consequently, the circuit court erred in directing the lessor to evict a tenant who was not a party to the action and whose rights had not been adjudicated. Mendell v. Golden-Farley of Hopkinsville, Inc., 573 S.W.2d 346, 1978 Ky. App. LEXIS 605 (Ky. Ct. App. 1978).
17. Mortgagee.
Where the Kentucky housing corporation, a corporation chartered under KRS 198A.030 made a construction loan to defendant limited partnership secured by a mortgage, so that if a low-income housing project were stopped by a temporary restraining order, the corporation which as mortgagee would lose substantial funds, may be a necessary party under CR 19; however, the plaintiff, by failing to name the mortgagee in the state court, could not on a motion to remand defeat diversity jurisdiction by alleging that the mortgagee is an indispensable party. Bedell v. H.R.C., Ltd., 522 F. Supp. 732, 1981 U.S. Dist. LEXIS 14698 (E.D. Ky. 1981).
18. Appeals.
Only the parties to an appeal are bound by the appellate court's disposition of the proceeding, and where the appellant failed to name as appellees persons who were proper and necessary parties to the proceeding, motion to dismiss the appeal for failure to join indispensable parties would be granted. Levin v. Ferrer, 535 S.W.2d 79, 1975 Ky. LEXIS 10 (Ky. 1975).
Trial court properly denied the Kentucky Revenue Cabinet's motion to dismiss the corporations' appeal of the Kentucky Board of Tax Appeals' denial of an occasional sale exemption to their leasing activities, for the alleged failure to name an indispensable party; the corporations' petition of appeal named the Board twice, and included the Board's address, which strictly complied with KRS 13B.140(1), and the petition was served on the Board. LWD Equip., Inc. v. Revenue Cabinet, 136 S.W.3d 472, 2004 Ky. LEXIS 145 (Ky. 2004).
In an easement dispute, naming one of two neighbors who were indispensable parties under CR 19.01 in the caption of the notice of appeal sufficiently named that neighbor, but the phrase “et al.” was improper under CR 73.03 and did not join the second neighbor. This jurisdictional defect could not be remedied after the 30-day period for filing the notice of appeal as provided by CR 73.02 had run. Browning v. Preece, 392 S.W.3d 388, 2013 Ky. LEXIS 14 (Ky. 2013).
19. Children.
Children shall be necessary parties to any appeal from an action terminating, or failing to terminate, their parents' parental rights. R.L.W. v. Cabinet for Human Resources, 756 S.W.2d 148, 1988 Ky. App. LEXIS 125 (Ky. Ct. App. 1988).
20. Custody Dispute.
In view of the fact that the father of child in custody dispute had a “right” to the child, subject to a burden on others to show why said right should be terminated, the obligation on father was to join only those parties that had actual physical custody of child and those defendants could then join others. None of the other parties attempted to join parties to prove their burden. Sumner v. Roark, 836 S.W.2d 434, 1992 Ky. App. LEXIS 142 (Ky. Ct. App. 1992).
Grandparents were properly named as de facto custodians, even though they did not petition a trial court for such a status and were not original parties to a custody action; the trial court was permitted to join the grandparents to the action, pursuant to KRS 403.280. Kidd v. Combs, — S.W.3d —, 2012 Ky. App. LEXIS 91 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2012 Ky. LEXIS 403 (Ky. Oct. 17, 2012).
21. Estates.
A devisee of an estate and a creditor of the estate could join by amended petition an action to settle the estate and an action against a bank for honoring checks wrongfully made by the administrator to pay his personal debts from estate funds. Peoples Nat'l Bank v. Guier, 284 Ky. 702, 145 S.W.2d 1042, 1940 Ky. LEXIS 567 (Ky. 1940) (decided under prior law).
22. Real Estate.
Where a sewage line which crossed three lots and drained into a sinkhole in a fourth lot became blocked causing sewage to back up on the third lot, which joined the fourth, the owners of the other two lots were not necessary parties to an action by the owner of the third lot against the owner of the fourth to require him to remove an obstruction and enjoin him from interfering with the opening of the line. Burton v. Bradshaw, 266 Ky. 162, 98 S.W.2d 467, 1936 Ky. LEXIS 621 (1936) (decided under prior law).
Where two brothers owned a one-fourth interest in certain land and a life estate in the other three-fourths and the heirs of the parents of the brothers held the remainder of the three-fourths interest, the other heirs of the parents were proper parties to interplead in an action by the parents against the brothers to determine the rights in royalties produced by the land. Mills v. Mills, 275 Ky. 431, 121 S.W.2d 962, 1938 Ky. LEXIS 450 (Ky. 1938) (decided under prior law).
In an action by a contingent remainderman against a third party for waste, the life tenant and other contingent remaindermen should be joined. Louisville Cooperage Co. v. Rudd, 276 Ky. 721, 124 S.W.2d 1063, 1938 Ky. LEXIS 562, 144 A.L.R. 763 (Ky. 1938) (decided under prior law).
23. Associations.
An association of citizens could not be sued as an association and its manager, as such, could not be sued. Sweeney v. Louisville, 309 Ky. 465, 218 S.W.2d 30, 1949 Ky. LEXIS 739 (Ky. 1949) (decided under prior law).
24. Husband and Wife.
Where a husband purchased stock taking some shares in his own name and some in his wife's name and then agreed to exchange those shares for shares of another corporation without his wife knowing of the purchase or the exchange, the joinder of his and his wife's actions for fraud in the agreement to exchange the shares was not prejudicial error. Kentucky Title Trust Co. v. Weil, 281 Ky. 763, 136 S.W.2d 1097, 1939 Ky. LEXIS 40 (Ky. 1939) (decided under prior law).
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Rule 19.02.  Determination by court whenever joinder not feasible.
Text
If a person as described in Rule 19.01 cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being thus regarded as indispensable. The factors to be considered by the court include: (a) to what extent a judgment rendered in the person's absence might be prejudicial to him or those already parties; (b) the extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided; (c) whether a judgment rendered in the person's absence will be adequate; (d) whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations
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NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Assignments.
 	3. 	Divided Claims.
 	4. 	Appeals. 
 	5. 	Indispensable Party.
 	6. 	Counties.
 		7. 	— Bonds.
 	8. 	Real Estate.
 		9. 	— Mortgages.
 		10. 	— Trespass.
 	11. 	Decedents' Estates.
 	12. 	Insurance.
 	13. 	Charitable Gifts.
1. In General.
All parties having any interest, contingent or otherwise, to property or in the subject matter of a litigation should be made parties to any action involving its title. Harwood v. Dick, 286 Ky. 423, 150 S.W.2d 704, 1941 Ky. LEXIS 255 (Ky. 1941) (decided under prior law).
2. Assignments.
Court erred in permitting the assignor of part of claim to maintain action on entire claim over defendant's objection. Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954).
3. Divided Claims.
Failure to join in an action the owners of all parts of the claim sued on is not a matter of defense, and if for any reason the court cannot obtain jurisdiction of one of the owners whom the defendant desires be made a party, the action may proceed by the other owner for such part of the claim as he owns. Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954).
4. Appeals. 
Because the Kentucky Workers' Compensation Board was a necessary party as defined by CR 19.02, because CR 76.25 and  KRS 342.285 specifically required the Board to be a party on appeal to a Circuit Court, and because KRS 342.290 did not expressly require the Board to conform to judicial edicts, an employee's appeal was dismissed for failure to name the Board. Hutchins v. GE, — S.W.3d —, 2005 Ky. App. LEXIS 151 (Ky. Ct. App. 2005), rev'd, 190 S.W.3d 333, 2006 Ky. LEXIS 101 (Ky. 2006).  
5. Indispensable Party.
Since the disputed property passed as a matter of law to the decedent's heirs or beneficiaries upon the decedent's death, and since the administratrix had only a half interest in the property as a tenant in common, because the appeal of the boundary dispute was captioned solely in the name of the administratrix, it was dismissed for failure to name indispensable parties as required by CR 19.02. Slone v. Casey, 194 S.W.3d 336, 2006 Ky. App. LEXIS 146 (Ky. Ct. App. 2006).
In a dispute involving the ownership and leasehold of oil and gas rights underlying the surface property filed by the owners of said property, because the heirs of the owner of the mineral rights on the property at issue were never made parties to the litigation, as such were necessary and indispensable parties, the appeals court declined to address the surface owners'  adverse possession claim. Baker v. Weinberg, 266 S.W.3d 827, 2008 Ky. App. LEXIS 159 (Ky. Ct. App. 2008).
Appellate court lacked jurisdiction to address the merits of an inmate's appeal from the dismissal of his suit challenging his loss of good time in a prison disciplinary proceeding because the only appellee named by the inmate's notice of appeal, an adjustment officer, lacked the authority to restore good time credit, and CR 73.03(1) required a notice of appeal to specify all appellees by name. The only entities with the authority to restore good-time credit or expunge a prison record were the Department of Corrections and the warden, and, although the inmate had named the warden in the lawsuit in the trial court, the inmate failed to include the warden as an appellee in the notice of appeal. Watkins v. Fannin, 279 S.W.3d 637, 2009 Ky. App. LEXIS 34 (Ky. Ct. App. 2009).
Where a decedent's daughter appealed the denial of her claims but failed to include her siblings, who were heirs of the estate, in the appeal, the appeal was defective on its face, and the failure to specifically name an indispensible party in the notice of appeal warranted a dismissal of the appeal. Rice v. Steele, 295 S.W.3d 453, 2009 Ky. App. LEXIS 173 (Ky. Ct. App. 2009).
6. Counties.
In an action by the Commonwealth for the benefit of the highway commission to recover deposits made to guarantee the payment of the county's portion of road construction costs after the county's obligation had been satisfied in another manner, the county was entitled to intervene in the action. Commonwealth use of State Highway Com. v. Wilhoit, 274 Ky. 831, 120 S.W.2d 670, 1938 Ky. LEXIS 352 (Ky. 1938) (decided under prior law).
7. — Bonds.
In an action to determine the validity of a proposed issue of refunding bonds for the liquidation of outstanding warrants where a determination of the validity of the warrants to be liquidated was required, the warrant holders were necessary parties and the judgment had to be reversed to extent it was adverse to the warrant holders because they were not joined. Ex parte Marshall Fiscal Court, 264 Ky. 550, 95 S.W.2d 33, 1936 Ky. LEXIS 366 (Ky. 1936) (decided under prior law).
In an action to enjoin the fiscal court from levying and the sheriff from collecting a tax to pay bonds on the ground that the bonds represented indebtedness in excess of the constitutional limit for the county, the bondholders were necessary parties. Cincinnati, N. O. & T. P. R. Co. v. Kinman, 280 Ky. 148, 132 S.W.2d 735, 1939 Ky. LEXIS 73 (Ky. 1939) (decided under prior law).
In an action to determine the priority and the method of payment of certain county obligations in which the rights of holders of other obligations were affected, but the court had no choice in its determination of the rights of such holders of other obligations, the holders of such other obligations did not have to be joined. Elliott County v. Duvall, 286 Ky. 841, 151 S.W.2d 1040, 1941 Ky. LEXIS 336 (1941) (decided under prior law).
The court should not decide an appeal from the action of the county debt commission that would prejudice the rights of bondholders where the bondholders are not parties, but should remand the case to the commission with instructions to hear evidence from the bondholders. Morgan County v. Governor of Kentucky, 288 Ky. 532, 156 S.W.2d 498, 1941 Ky. LEXIS 133 (Ky. 1941) (decided under prior law).
8. Real Estate.
In an action concerning title to a parcel of land owned by defendant and improvements built on it by plaintiff, who was defendant's son-in-law prior to a divorce, with contributions from his former wife and the defendant, the former wife was a necessary party. McMillen v. Bailey, 269 Ky. 194, 106 S.W.2d 638, 1937 Ky. LEXIS 576 (Ky. 1937) (decided under prior law).
In an action by a contingent remainderman for waste against a third party, the court could not determine the issue without the life tenant being made a party. Louisville Cooperage Co. v. Rudd, 276 Ky. 721, 124 S.W.2d 1063, 1938 Ky. LEXIS 562, 144 A.L.R. 763 (Ky. 1938) (decided under prior law).
Where a judgment had the effect of determining that infant children did not receive an interest under a deed and the infant children were not made parties, the judgment was invalid. Combs v. Slone, 304 Ky. 415, 200 S.W.2d 926, 1947 Ky. LEXIS 652 (1947) (decided under prior law).
Where lots in a subdivision of a farm were sold at auction, the owners of other lots were not necessary parties in an action between two adjoining lot owners to determine their common boundary. Blevins v. McKenzie, 257 S.W.2d 580, 1953 Ky. LEXIS 790 (Ky. 1953) (decided under prior law).
In an action by a landowner against a utility for breach of contract in laying pipeline across defendant's land, the trial court erred in ordering plaintiffs to make the independent contractor who did the work a party, since the defendant was liable for the acts of the contractor in laying the pipeline, but the court properly ordered joinder of another who claimed the land on which the pipeline was laid and properly dismissed the petition without prejudice on plaintiffs' refusal to join the adverse claimant. Hovermale v. Central Ky. Natural Gas Co., 282 S.W.2d 136, 1955 Ky. LEXIS 225 (Ky. 1955) (decided under prior law).
9. — Mortgages.
Where judgment debtor had entered a contract whereby it sold a portion of its property for the buyer's promise to pay a portion of the seller's debts, which were secured by mortgages on the property sold, and the judgment creditor sought to enforce the judgment by attaching the unpaid portion of the amount the buyer agreed to pay, the mortgage creditors were proper and necessary parties in the action to enforce the judgment. Safety Motor Coach Co. v. Maddin's Adm'x, 266 Ky. 459, 99 S.W.2d 183, 1936 Ky. LEXIS 673 (Ky. 1936) (decided under prior law).
10. — Trespass.
In an action for trespass where the plaintiff and his wife owned the property jointly with right of survivorship and the plaintiff sufficiently alleged possession of the property, the failure to join the wife was not fatal, since trespass is a possessory action, but better practice would have been to join her. W. G. Duncan Coal Co. v. Jones, 254 S.W.2d 720, 1953 Ky. LEXIS 611 (Ky. 1953) (decided under prior law).
11. Decedents' Estates.
Where a will made a bequest to an infant's mother for the benefit of the infant, the infant was a necessary party in an action by the executrix, as such and individually, praying that real estate be sold to reimburse her for payment of estate debts from her individual estate and for the unpaid portion of decedent's funeral expenses. Coyle v. Horseman's Ex'x, 271 Ky. 100, 111 S.W.2d 590, 1937 Ky. LEXIS 203 (1937) (decided under prior law).
In an action to settle an estate and to recover funds of the estate wrongfully paid by the administrator to discharge his personal indebtedness, the trial court properly allowed the plaintiffs to join all those who had wrongfully received money from the estate to avoid undesirable and unnecessary multiplicity of suits and circuity of action, since no one was prejudiced by the joinder. Peoples Nat'l Bank v. Guier, 284 Ky. 702, 145 S.W.2d 1042, 1940 Ky. LEXIS 567 (Ky. 1940) (decided under prior law).
In an action to determine the correct distribution of the estate of a bastard decedent between the heirs of a woman alleged to be his mother and the heirs of his father who endeavored to prove that another woman was his mother, the judgment would have been reversed for failure to join this other woman or her heirs, if there had been any doubt as to the correctness of the court's determination that the woman whose heirs were parties was the mother. Fuson v. Mills, 249 S.W.2d 30, 1952 Ky. LEXIS 784 (Ky. 1952) (decided under prior law).
12. Insurance.
In an action to determine an insurer's liability to pay disability benefits under a policy which had been assigned by the insured to a bank, the court erred in not ordering the bank to be made a party. New York Life Ins. Co. v. McCane, 276 Ky. 712, 124 S.W.2d 1057, 1938 Ky. LEXIS 561 (Ky. 1938) (decided under prior law).
In an action by an employer for indemnity for amounts paid under workmen's compensation to an employee injured through defendant's negligence, the plaintiff's insurance carrier, which actually paid the amount, was a necessary party. Johnson v. Ruby Lumber Co., 278 S.W.2d 71, 1954 Ky. LEXIS 1259 (Ky. 1954) (decided under prior law).
13. Charitable Gifts.
In a declaratory judgment action to determine whether property given to an educational organization on which to build a school could be sold and the proceeds used for education, the heirs of the donor, to whom the property would revert in the event it was not used in accordance with the terms of the gift, were necessary parties, and a judgment to which they or a representative of them was not a party had to be reversed. Board of Trustees v. Board of Education, 282 Ky. 671, 139 S.W.2d 766, 1940 Ky. LEXIS 241 (Ky. 1940) (decided under prior law).
Rule 19.03.  Pleading reasons for nonjoinder.
Text
A pleading asserting a claim for relief shall state the names, if known to the pleader, of any persons as described in Rule 19.01 who are not joined, and the reasons why they are not joined.
Annotations
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Rule 19.04.  Exception of class actions.
Text
Rule 19 is subject to the provisions of Rule 23.
Rule 20.  Permissive joinder of parties.
Rule 20.01.  Permissive joinder.
Text
All persons may join in one action as plaintiffs if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action. All persons may be joined in one action as defendants if there is asserted against them jointly, severally, or in the alternative, any right to relief in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all defendants will arise in the action. A plaintiff or defendant need not be interested in obtaining or defending against all the relief demanded. Judgment may be given for one or more of the plaintiffs according to their respective rights to relief, and against one or more defendants according to their respective liabilities.
Annotations
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1. Automobile Collision.
The driver and a passenger of one automobile who were each injured in a collision of their automobile with another are authorized to join their actions against the driver of the other automobile. Ingram v. Galliher, 309 S.W.2d 763, 1958 Ky. LEXIS 361 (Ky. 1958).
2. — Insurance.
Where a cause of action against the defendant for damage to plaintiff's taxicab was joined with a cause of action against defendant's liability insurer based on an alleged oral agreement to pay the plaintiff a stated amount as soon as a personal injury claim in favor of plaintiff's driver was settled, a judgment against the defendant must be reversed since the two claims do not involve common questions of law and fact sufficient to permit their joinder under this rule. Nelson v. Conyers' Adm'x, 288 S.W.2d 626, 1956 Ky. LEXIS 264 (Ky. 1956).
3. Jurisdiction.
The independent claims of several plaintiffs against the same defendant, even though they may be and are joined in one action, cannot be added together for purposes of jurisdictional amount. Kentucky Dep't Store, Inc. v. Fidelity-Phenix Fire Ins. Co., 351 S.W.2d 508, 1961 Ky. LEXIS 171 (Ky. 1961).
4. Waiver.
Where one of two defendants claimed to have been improperly joined but failed to move to sever the claim, any objection to the joinder was waived. Bradford v. Sagraves, 556 S.W.2d 166, 1977 Ky. App. LEXIS 811 (Ky. Ct. App. 1977).
5. Real Estate.
Several property owners near a quarry were properly joined as plaintiffs in an action to enjoin conducting of the quarry and blasting in a manner that would cause shaking of their buildings, casting stones upon their property, or impairing the value of their property, although only one of the property owners actually had stones cast onto his property. Rogers v. Gibson, 267 Ky. 32, 101 S.W.2d 200, 1937 Ky. LEXIS 278 (1937) (decided under prior law).
Where two brothers owned a one-fourth interest in certain realty and the heirs of the brothers' parents held the remainder of the three-fourths interest, in a suit by the parents against the brothers to determine the rights to royalties paid under a gas lease of the property, the other heirs of the parents were properly allowed to intervene and be made plaintiffs. Mills v. Mills, 275 Ky. 431, 121 S.W.2d 962, 1938 Ky. LEXIS 450 (Ky. 1938) (decided under prior law).
In an action by a city against a real estate developer to determine ownership of water mains installed by the developer in a subdivision it had developed, lot owners in the subdivision were properly allowed to intervene, since they were interested parties by virtue of the rental charge they would pay if the developer was determined to own the mains. Lee v. Park Hills, 295 Ky. 383, 174 S.W.2d 539, 1943 Ky. LEXIS 250 (Ky. 1943) (decided under prior law).
In an action to sell realty for back taxes where the record owner of the property filed exceptions to the report of sale, the true owner of the property by virtue of an unrecorded deed from the record owner should have been allowed to intervene and be substituted for the record owner. Snawder v. Curry, 297 Ky. 360, 179 S.W.2d 665, 1944 Ky. LEXIS 702 (1944) (decided under prior law).
In an action to determine whether infant children held an interest in certain realty under a deed, failure to join the children as parties was error. Combs v. Slone, 304 Ky. 415, 200 S.W.2d 926, 1947 Ky. LEXIS 652 (1947) (decided under prior law).
In an action for an adjudication that plaintiffs were the owners of realty which they purchased at a sale to foreclose a mortgage against it, where the defendant had owned the land and executed the mortgages against it and had conveyed it after the proceedings to enforce the mortgages had been commenced to a third party who had knowledge of the proceedings and who in turn conveyed it to sons-in-law of the defendant who also had knowledge of the proceedings, the third party and sons-in-law were not necessary parties to the action seeking the adjudication of ownership even though a lis pendens notice was not filed during the pendency of the proceeding to enforce the mortgages. Jones v. Arthur, 244 S.W.2d 469, 1951 Ky. LEXIS 1289 (Ky. 1951) (decided under prior law).
6. Assignments.
Where defendant executed a note for the purchase and installation of a gas heating outfit payable to the seller, the seller assigned it to the plaintiff who brought this action to enforce the note and the defendant filed a special demurrer alleging that the seller committed fraud in the sale and that the seller was a necessary party in the action, the court did not err in ordering the seller to be made a defendant, since all parties to a bill of exchange, severally liable, may be included in one action. Universal C.I.T. Corp. v. McFarland, 242 S.W.2d 872, 1951 Ky. LEXIS 1085 (Ky. 1951) (decided under prior law).
7. Fraud.
Where a plaintiff sought to represent himself and 198 other purchasers of lots in a subdivision against the developers of the subdivision in an action for fraud in the sale of the lots, the purchasers could not be joined because each had his own cause of action and none had an interest in the cause of action of any other purchaser. Acton v. Johnson, 240 S.W.2d 541, 1951 Ky. LEXIS 966 (Ky. 1951) (decided under prior law).
8. Automobile Collisions.
Where passengers were injured in a collision between the taxicab in which they were riding and another automobile, they could sue the driver and owner of the taxicab without joining the driver of the other automobile. Lincoln Taxi Co. v. Rice, 251 S.W.2d 867, 1952 Ky. LEXIS 943 (Ky. 1952) (decided under prior law).
9. Sureties.
In an action by a bank to recover money loaned to a contractor for labor and materials used in construction of a warehouse for a storage company where the contractor failed to complete the warehouse and the surety on the contract completed it, the bank could properly join actions against the storage company and the surety on the theory of an equitable lien against the money owed by the storage company on the warehouse and paid by the storage company to the surety upon completion of the warehouse. Stock Yards Bank v. National Sur. Corp., 42 F. Supp. 10, 1941 U.S. Dist. LEXIS 2352 (W.D. Ky. 1941) (decided under prior law).
In an action by a school board on a bond assuring it that a bank would discharge the duties of a depository of the board in accordance with law, the board could properly join three of the six sureties on the bond as defendants without joining the others. Bennett v. County Board of Education, 273 Ky. 143, 116 S.W.2d 302, 1938 Ky. LEXIS 612 (Ky. 1938) (decided under prior law).
Where a county deposited money with the defendant bank to assure payment of its share of road construction costs to the state highway commission, the bank refused to pay the deposit to the highway commission, the state brought action to recover the funds deposited and the highway commission satisfied the county's obligation by withholding other funds due the county, the trial court could have made the county a party in the action commenced by the state. Commonwealth use of State Highway Com. v. Wilhoit, 274 Ky. 831, 120 S.W.2d 670, 1938 Ky. LEXIS 352 (Ky. 1938) (decided under prior law).
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Rule 20.02.  Separate trials.
Text
The court may make such orders as will prevent a party from being embarrassed, delayed, or put to expense by the inclusion of a party against whom he asserts no claim and who asserts no claim against him, and may order separate trials or make other orders to prevent delay or prejudice.
Annotations

Cross-References.
Separate trials in general, CR 42.02.
Rule 21.  Misjoinder and nonjoinder of parties.
Text
Misjoinder of parties is not ground for dismissal of any action. Parties may be dropped or added by order of the court on motion of any party or of its own initiative at any stage of the action and on such terms as are just. Any claim against a party may be severed and proceeded with separately, in the discretion of the court.
Annotations

Cited:  Petty v. Barrentine, 594 S.W.2d 903, 1980 Ky. App. LEXIS 297 (Ky. Ct. App. 1980).
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1. In General.
It is exceedingly doubtful whether a party brought into a case as a result of ruling that he is indispensable can ever claim prejudicial error from such ruling. Commonwealth, Dep't of Highways v. Alexander, 388 S.W.2d 599, 1965 Ky. LEXIS 443 (Ky. 1965).
Inmate's case against a warden claiming an exemption from the death penalty based on mental retardation was treated as an independent civil action under CR 60.03, despite technical irregularities, because the Kentucky Attorney General was defending the action, and the reviewing court did not want to dismiss the case on technical grounds since it was relating to the death penalty; therefore, the court merely substituted the Commonwealth of Kentucky for the warden. Bowling v. Commonwealth, 163 S.W.3d 361, 2005 Ky. LEXIS 95 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 188 (Ky. 2005), cert. denied, Bowling v. Kentucky, 546 U.S. 1017, 126 S. Ct. 652, 163 L. Ed. 2d 528, 2005 U.S. LEXIS 8412 (2005).
2. Application.
This rule relates to parties to an action, not to an appeal. George v. Kentucky Alcoholic Beverage Control Board, 403 S.W.2d 24, 1966 Ky. LEXIS 317 (Ky. 1966).
3. Dismissal.
For misjoinder of parties, under this rule, the court should not have dismissed the original action since the proper procedure would have been to sever the claim and permit the parties to proceed as in the case of separate actions. Marr v. Falls City Stone Co., 353 S.W.2d 390, 1962 Ky. LEXIS 18 (Ky. 1962).
4. — Appeal.
In consolidated actions for creating and maintaining an alleged nuisance, an order obtained by one defendant dismissing the suits against itself on the basis of alleged misjoinder of defendants was interlocutory in effect since it left one if the claims of the plaintiffs, in each action, open for adjudication at a later date so that the Court of Appeals is without authority to entertain an appeal from this order because the order contains no recitals that the lower court judgment is final. Marr v. Falls City Stone Co., 329 S.W.2d 71, 1959 Ky. LEXIS 144 (Ky. 1959).
Where the record does not reveal what subsequent action has been taken in circuit court as to claims asserted by the plaintiffs against a second defendant after a motion to dismiss for misjoinder of parties has been granted to the first defendant, it must be assumed on appeal that the claims against the second defendant have not been litigated. Marr v. Falls City Stone Co., 329 S.W.2d 71, 1959 Ky. LEXIS 144 (Ky. 1959).
When an interlocutory order dismissing an action against one of two defendants on ground of misjoinder of parties became final after the claim against the remaining codefendant was adjudicated, and where no timely appeal was taken from the final order, an appeal from the interlocutory order must be dismissed. Marr v. Falls City Stone Co., 353 S.W.2d 390, 1962 Ky. LEXIS 18 (Ky. 1962).
5. — Statute of Limitations.
Where an action against one of two defendants was improperly dismissed on ground of misjoinder of parties, justice and this rule demand that the filing of a second action be treated as a continuation of the original action for statute of limitations purposes. Marr v. Falls City Stone Co., 353 S.W.2d 390, 1962 Ky. LEXIS 18 (Ky. 1962).
6. Nonprejudicial Joinder.
Where the county was required to pay all costs of obtaining land for the improvement of a highway, the county failed to do so, and the landowners brought suit against the county for the land taken, the Commonwealth was not prejudiced by being made a party defendant because it will be indemnified of the liability adjudicated against it by the county. Commonwealth, Dep't of Highways v. Alexander, 388 S.W.2d 599, 1965 Ky. LEXIS 443 (Ky. 1965).
7. Waiver.
In a joint action brought by husband and wife against defendant for personal injuries and property damage sustained in a collision between the wife's automobile, driven by her husband, and the defendant's vehicle, the trial court erred in overruling the defendant's motion to strike the wife from the complaint on the ground of improper joinder so that the defendant could sever the plaintiffs' claims in order that the defendant could make the husband a party defendant and assert a cross claim against the husband for contribution, but the error was not prejudicial since the defendant failed to avail himself of the opportunity to move that the husband be made a third-party defendant after the court dismissed the husband's claim and because the parties stipulated that at the time of the accident the husband was driving the wife's car as her agent and servant so that no basis for contribution against him could exist. Huff v. Daniels, 335 S.W.2d 332, 1960 Ky. LEXIS 254 (Ky. 1960).
Where a husband and wife brought a joint action against defendant to recover for personal injuries and property damage sustained in an automobile accident, it was not error for the trial court to dismiss the claim of the husband on the morning of the trial, since the defendant's only counterclaim was against the wife and he has shown no injustice or prejudice resulting from the dismissal of the husband's claim such as would establish an abuse of discretion by the trial court. Huff v. Daniels, 335 S.W.2d 332, 1960 Ky. LEXIS 254 (Ky. 1960).
Where one of two defendants claimed to be improperly joined, a motion to sever the claim and proceed as in separate actions, rather than a motion to dismiss for misjoinder, would have been the proper procedure, but, in the absence of any such motion by the defendants, the objection to such joinder was waived. Bradford v. Sagraves, 556 S.W.2d 166, 1977 Ky. App. LEXIS 811 (Ky. Ct. App. 1977).
8. Intervention.
Where an intervenor was presenting no new claim and was adopting the original complaint in which he had a real interest, the trial court did not commit error in permitting him to be made a party when judgment was entered. Stewart v. Burks, 384 S.W.2d 316, 1964 Ky. LEXIS 92 (Ky. 1964).
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Rule 22.  Interpleader.
Text
Persons having claims against the plaintiff may be joined as defendants and required to interplead when their claims are such that the plaintiff is or may be exposed to double or multiple liability. It is not ground for objection to the joinder that the claims of the several claimants or the titles on which their claims depend do not have a common origin or are not identical but are adverse to and independent of one another, or that the plaintiff avers that he is not liable in whole or in part to any or all the claimants. A defendant exposed to similar liability may obtain such interpleader by way of cross claim or counterclaim. The provisions of this section supplement and do not in any way limit the joinder of parties permitted in Rule 20.
Annotations
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NOTES TO DECISIONS
1. Insurance Proceeds.
Where a claimant of the proceeds of a life insurance policy brought an action against the insurer, which filed a cross petition against another claimant and asked that he and plaintiff be required to interplead as to which one was entitled to the proceeds, the requirement of an affidavit by the defendant before answer, and for a statement of the absence of collusion on his part, as applicable, the facts of this case were waived by each claimant by not raising any objection thereto at the trial. Wedding v. Commonwealth Life Ins. Co., 310 Ky. 388, 220 S.W.2d 833, 1949 Ky. LEXIS 914 (1949) (decided under prior law).
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Rule 23.  Class action.
Rule 23.01.  Prerequisites to class action.
Text
Subject to the provisions of Rule 23.02, one or more members of a class may sue or be sued as representative parties on behalf of all only if (a) the class is so numerous that joinder of all members is impracticable, (b) there are questions of law or fact common to the class, (c) the claims or defenses of the representative parties are typical of the claims or defenses of the class, and (d) the representative parties will fairly and adequately protect the interests of the class.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations
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1. Taxpayers.
In an action for the declaration of invalidity of an ordinance providing for a levy of taxes on property brought by owners of property recently annexed to the city, there were sufficient common questions of law and common relief to make it a proper class action. St. Matthews v. Trueheart, 274 S.W.2d 52, 1954 Ky. LEXIS 1221 (Ky. 1954).
Where the only relief sought in a class action was a declaration of rights and an injunction against collection of the amount of alleged excess tax against any person who asserted and proved that his assessment was above the fair cash value, the action was maintainable because the relief sought was common to all unnamed parties and the amount of tax, which might have differed as to each party, was not sought in the action. Fitzpatrick v. Patrick, 410 S.W.2d 143, 1966 Ky. LEXIS 31 (Ky. 1966).
An action to require a uniform ad valorem tax assessment throughout a city need not proceed as a class action. Kelley v. Ashland, 562 S.W.2d 312, 1978 Ky. LEXIS 325 (Ky. 1978).
Class action relief was a proper remedy for aggrieved taxpayers; in a suit challenging a city's invalid flat rate tax, it was error to hold that a taxpayer was not entitled to a class certification for refund purposes. City of Bromley v. Smith, 149 S.W.3d 403, 2004 Ky. LEXIS 269 (Ky. 2004).
2. Corporations.
In an action for a declaration that a deed would convey good merchantable title, the procedure followed was sufficient where a corporation, whose charter had expired before the execution of the agreement to buy its property, named as the defendants in the action both the new corporation which had issued its stock in exchange for shares in the old corporation, and six (6) persons individually and both as representatives of the shareholders of the old corporation at the time of the expiration of its charter and of the shareholders' successors and spouses. Sinclair Mines, Inc. v. Southern Land & Coal Co., 280 S.W.2d 153, 1955 Ky. LEXIS 130 (Ky. 1955).
3. — Stockholders.
A representative or class action may be maintained by stockholders to liquidate affairs of a defunct corporation. Clark v. Wilson, 316 S.W.2d 693, 1958 Ky. LEXIS 55 (Ky. 1958).
Where stockholders brought a class action for dissolution of a corporation in a purported representative capacity, and where there was a conflict between the interests of stockholders who had acquired their shares by purchase and those who had acquired shares by executing instruments having the attributes of both a deed and a lease in favor of the corporation, a judgment therein describing the corporation's assets as the “oil, gas, and mineral rights in, to and under the lands” and ordering the sale thereof would be inconclusive as to persons thereafter contending that their predecessors-in-interest had only leased oil and gas to the corporation by such instruments, absent a showing that the stockholders bringing the action had acquired their shares in consideration for the execution of such instruments. Clark v. Wilson, 316 S.W.2d 693, 1958 Ky. LEXIS 55 (Ky. 1958).
4. Voluntary Associations.
A judgment for lodge which was a voluntary association was improper and must be reformed in favor of the member-plaintiffs as representatives of a class, since the lodge could not sue or be sued. Business Realty, Inc. v. Noah's Dove Lodge, 375 S.W.2d 389, 1963 Ky. LEXIS 189 (Ky. 1963).
Since trial court entered an order making certain association officers parties plaintiff and representatives of the lodge and association, the order adding their names as parties should have also stated that they were representing the members of the organizations. Business Realty, Inc. v. Noah's Dove Lodge, 375 S.W.2d 389, 1963 Ky. LEXIS 189 (Ky. 1963).
While not subject to suit solely in its own name, it appears that an unincorporated association may be sued through the device of a class action and, when such a suit is otherwise capable of being maintained, not only can the members of the class who compose the association be brought before the court, but the association itself can be made a party. American Collectors Exchange, Inc. v. Kentucky State Democratic Cent. Executive Committee, 566 S.W.2d 759, 1978 Ky. App. LEXIS 523 (Ky. Ct. App. 1978).
5. — Political Party.
The Kentucky State Democratic Central Executive Committee, as a separate legal entity from its membership, was capable of being sued through a class action brought by a third-party complainant. American Collectors Exchange, Inc. v. Kentucky State Democratic Cent. Executive Committee, 566 S.W.2d 759, 1978 Ky. App. LEXIS 523 (Ky. Ct. App. 1978).
6. — Labor Unions.
The court could properly construe a collective bargaining agreement in a class action brought by two (2) individuals for themselves and on behalf of all members of their union as to a declaration of the rights of the employer and employes generally in respect to the recovery or nonrecovery of certain travel expenses, and could require disclosure to the extent the court in its reasonable discretion deemed right and proper, but each particular claim had to be considered on its own merits if liability was generally determined. Bridges v. F. H. McGraw & Co., 302 S.W.2d 109, 1957 Ky. LEXIS 173 (Ky. 1957).
7. School Regulations.
Where, in a class action to challenge a school regulation which imposed a penalty of a reduction in grades for unexcused absences, the trial court failed to make findings to satisfy the prerequisites of this rule and made no order determining that the class action could be maintained, there was no basis for the portion of the judgment authorizing similar action on behalf of other students. Dorsey v. Bale, 521 S.W.2d 76, 1975 Ky. LEXIS 147 (Ky. 1975).
8. Findings Required.
There was no authorized class action where trial court failed to make finding of fact required by this rule and failed to certify the purported class plaintiffs claimed to represent under CR 23.03. Brockman v. Jones, 610 S.W.2d 943, 1980 Ky. App. LEXIS 417 (Ky. Ct. App. 1980).
In a suit challenging the constitutionality of the state common school system, there was no class action due to the trial court's failure to follow the requirements of holding a hearing, making findings of fact and failure to certify evidence of the class. Rose v. Council for Better Educ., 790 S.W.2d 186, 1989 Ky. LEXIS 55 (Ky. 1989).
Circuit court's order certifying a class was vacated where it contained no findings of fact or conclusions of law, no discussion of CR 23.01' s prerequisites, and no discussion of the class claims, did not identify the class allegations and defenses, as required under CR 23.03(2), and did not specify whether the class was certified under CR 23.02(a), (b), or (c). United Propane Gas, Inc. v. Purcell, — S.W.3d —, 2017 Ky. App. LEXIS 523 (Ky. Ct. App. 2017).
Trial court erred in granting the class members'  motion for certification because, while its opinion and orders contained some factual findings and discussed the numerosity, commonality, and typicality prerequisites, the trial court did not did not fully define the class and the class claims, issues, or defenses, and did not make factual findings regarding adequacy, or appoint class counsel. Neb. Alliance Realty Co. v. Brewer, — S.W.3d —, 2017 Ky. App. LEXIS 531 (Ky. Ct. App. 2017).
9. Certification As Class Denied.
In action challenging rules and regulations allowing the practice of jailing juveniles for status offenses and jailing juvenile offenders who were not sight and sound separated from adult inmates, trial court did not err in denying motion for certification as a class action where no attempt was made to give an estimate of numerosity of plaintiffs (i.e., all juveniles adversely affected) except the filing of numerous exhibits characterized as “raw data” received from state agencies and where management problem with the prospective defendant class (i.e., various state officials and the county jailers and county judges/executive in 78 counties) would have been enormous. Sowders v. Atkins, 646 S.W.2d 344, 1983 Ky. LEXIS 219 (Ky. 1983).
Order certifying a class for a class action lawsuit initiated by the purported class member against the pharmaceutical company was improper because common questions did not predominate. Since each plaintiff might have had different medical conditions and circumstances at the time they were prescribed the drug, and because each might have experienced different effects from the drug as compared to its risks, a separate risk/benefit analysis would effectively have to be undertaken for each putative class member. Merck & Co., Inc. v. Ratliff, — S.W.3d —, 2012 Ky. App. LEXIS 31 (Ky. Ct. App. 2012).
Trial court properly denied an employee's motion to certify a class action for unpaid overtime because, while the statute at issue permitted actions by one or more employees, it did not permit actions to be brought on behalf of employees who were similarly situated, and the civil procedure rule for class certification could not override the statute's limitation on who could bring claims for unpaid wages where the limitation was contained in a substantive statute and was intertwined with the statute's rights and remedies. Mccann v. Sullivan Univ. Sys., — S.W.3d —, 2015 Ky. App. LEXIS 31 (Ky. Ct. App. 2015).
Trial court did not err in refusing to certify a class action because prisoners offered no proof that anyone in the proposed class suffered monetary damages; even if the ptidonrtd could prove as much, they would not be appropriate representatives since they had not suffered monetary damages. Cole v. Warren Cnty., — S.W.3d —, 2015 Ky. App. LEXIS 157 (Ky. Ct. App. 2015).
10. Denial of Class Action Motion.
The trial court did not err in denying the plaintiff's motion to maintain his complaint against sheriff for illegal fee bills as a class action where no individual claim met the jurisdictional amount and since plaintiff's claim was also under the jurisdictional amount, the trial court had no choice but to dismiss his individual complaint with prejudice for lack of jurisdiction. Lamar v. Office of Sheriff, 669 S.W.2d 27, 1984 Ky. App. LEXIS 499 (Ky. Ct. App. 1984).
Trial court properly denied motion to maintain action to recover against sheriff for excessive fee bills as a class action where the case met all of the requirements of this rule, except possibly clause (c) in that the claim of the representative party was not necessarily typical of the claims of the class, but even though the requirements of this rule were satisfied, under CR 23.02(c)(iv) the difficulties likely to be encountered in the management of the case far outweighed any advantages treating it as a class action might have. Lamar v. Office of Sheriff, 669 S.W.2d 27, 1984 Ky. App. LEXIS 499 (Ky. Ct. App. 1984).
Considering the broad definition in restaurant license fee ordinance for “food service establishment” which included such entities as “luncheonettes,” “grills,” “tea rooms,” “road side stands,” “industrial feeding establishments,” “public or nonprofit organizations or institutions routinely serving food,” and “catering kitchens,” the trial court was not clearly erroneous in finding the members of the class opposed to the ordinance to be “so numerous as to make joinder … impracticable.” Russell County Fiscal Court v. Kelley, 823 S.W.2d 941, 1991 Ky. App. LEXIS 133 (Ky. Ct. App. 1991).
11. — Effect on Constitutionality.
The absence of, or the failure to create a proper class, in no way changed the decision of the court with respect to the issue of the constitutionality of the Kentucky system of common schools. If a statute or a system established by statutes is not constitutionally valid, the existence or non-existence of a class of litigants is immaterial. Rose v. Council for Better Educ., 790 S.W.2d 186, 1989 Ky. LEXIS 55 (Ky. 1989).
12. Jurisdictional Amount.
With respect to CR 23, the sums of the individual claims of the respective parties may not be aggregated in order to meet the jurisdictional amount requirements for an action to be brought in the Circuit Court and be maintained as a class action where none of the individual claims is equal to or exceeds the statutory jurisdictional amount. Lamar v. Office of Sheriff, 669 S.W.2d 27, 1984 Ky. App. LEXIS 499 (Ky. Ct. App. 1984).
13. Civil Rights Actions.
The entire scope of the section of KRS Chapter 344 pertaining to the Human Rights Commission is cast in terms of an aggrieved individual; nowhere in the various sections is a complainant referred to in the plural, only in the singular. Thus KRS 344.200(7) does not confer upon the Commission authority to institute and maintain CR 23 actions, and  such a proceeding is inconsistent with the procedure and practice provided by KRS Chapter 344. Pyro Mining Co. v. Kentucky Com. on Human Rights, 678 S.W.2d 393, 1984 Ky. LEXIS 290 (Ky. 1984).
The General Assembly did not contemplate CR 23 class action proceedings by enacting KRS 344.200(7), and a CR 23 class action is inconsistent with the procedures outlined in KRS Chapter 344. Pyro Mining Co. v. Kentucky Com. on Human Rights, 678 S.W.2d 393, 1984 Ky. LEXIS 290 (Ky. 1984).
14. Res Judicata.
This rule does not disturb the recognized principle that the court conducting the class action cannot predetermine the res judicata effect of the judgment, which can be tested only in a subsequent action. Board of Education v. Taulbee, 706 S.W.2d 827, 1986 Ky. LEXIS 245 (Ky. 1986).
15. Prerequisites Met.
The plaintiffs' action was certified as a class action under this Rule and, although different theories were asserted by different parties within the class, they sought the same relief — a declaration that KRS 132.020(5) was unconstitutional. Once the prerequisites of a class action were met and the class was certified, the claims of the representative were claims of the total class and all members of the class shared in the relief. Hence, the plaintiffs did not fail to prevail by a final adjudication on the merits. Revenue Cabinet v. Barbour, 836 S.W.2d 418, 1992 Ky. App. LEXIS 14 (Ky. Ct. App. 1992).
16. Small Communities.
The rule contains no exception barring the certification of a class action in a small community on the basis that certification would publicize the existence and allegations of the lawsuit and improperly injure the defendant's position at trial. Garrard County Bd. of Educ. v. Jackson, 12 S.W.3d 686, 2000 Ky. LEXIS 18 (Ky. 2000).
17. Separate Causes of Action.
A representative action by one purchaser of a lot could not be brought for all purchasers of lots in the same subdivision on the theory of fraud in the sales, because each purchaser had his own cause of action and election of remedies and did not have an interest in the cause of action of any other purchaser; thus there could not be a complete determination of the controversy without the presence of all of the purchasers. Acton v. Johnson, 240 S.W.2d 541, 1951 Ky. LEXIS 966 (Ky. 1951) (decided under prior law).
18. Representative.
19. — Cessation of Class Membership.
Where a bondholder intervened in an action as a representative of all of the bondholders, the court retained jurisdiction over the bondholders even though the bond of the representative was paid and he thereby ceased to be a member of the class prior to judgment. Keathley v. Martin, 253 S.W.2d 3, 1952 Ky. LEXIS 1051 (Ky. 1952) (decided under prior law).
20. Damages.
A decree for damages rendered in a representative or class suit could not bind members of the class who had not been made parties and whose individual liability had not been adjudicated. Brotherhood of Painters, D. & P. H. v. Wise, 269 S.W.2d 721, 1954 Ky. LEXIS 1015 (Ky. 1954) (decided under prior law).
21. Voters.
In an action for a writ of mandamus to prevent enforcement of a judgment purging a large number of voters from election lists, one such voter was properly allowed to represent himself and all others similarly situated. Clark v. Ardery, 310 Ky. 836, 222 S.W.2d 602, 1949 Ky. LEXIS 1020 (Ky. 1949) (decided under prior law).
22. Taxpayers.
In an action by a landowner to determine whether he could pay the assessment on his property for drainage improvements with bonds of the board of drainage commissioners where 200 other landowners were in the same situation as the plaintiff, the court properly ordered the plaintiff to represent the other landowners. Rollins v. Board of Drainage Comm'rs, 281 Ky. 771, 136 S.W.2d 1094, 1939 Ky. LEXIS 39 (Ky. 1939) (decided under prior law).
23. Heirs.
Where a decedent left a large number of collateral heirs and no descendants or close relatives, one collateral heir could bring an appeal from the probate of her will, leaving virtually all of the property to a charity, on behalf of himself and all those similarly situated. Security Trust Co. v. Swope, 274 Ky. 99, 118 S.W.2d 200, 1938 Ky. LEXIS 240 (Ky. 1938) (decided under prior law).
In an action for damage to graves where some of the heirs of the persons buried in the graves were unknown, a class action was proper. Codell Constr. Co. v. Miller, 304 Ky. 708, 202 S.W.2d 394, 1947 Ky. LEXIS 713, 172 A.L.R. 546 (1947) (decided under prior law).
24. Bondholders.
Where there were 3,800 outstanding mortgage bonds, the holders of 78 of the bonds could properly bring a class action on behalf of all of the bondholders to enjoin the sale of the mortgaged property. Black v. Elkhorn Coal Corp., 233 Ky. 588, 26 S.W.2d 481, 1930 Ky. LEXIS 603 (Ky. 1930) (decided under prior law).
A judgment holding county warrants invalid in an action in which the holders of the warrants were not parties, and no representatives of the holders were made parties, was void as to the holders of the warrants. Cincinnati, N. O. & T. P. R. Co. v. Kinman, 280 Ky. 148, 132 S.W.2d 735, 1939 Ky. LEXIS 73 (Ky. 1939) (decided under prior law).
25. Racial Groups.
An action for a writ of mandamus to prevent the enforcement of rules and resolutions of the board of park commissioners barring persons of the Negro race from certain facilities was properly brought as a class action. Sweeney v. Louisville, 309 Ky. 465, 218 S.W.2d 30, 1949 Ky. LEXIS 739 (Ky. 1949) (decided under prior law).
26. Voluntary Associations.
Neither the United Mine Workers of America nor the Coal Operators' Association had any right to appeal in a proceeding involving the right to or denial of unemployment compensation benefits, but an unemployed coal miner could appeal on behalf of himself and other unemployed miners. Barnes v. Hall, 285 Ky. 160, 146 S.W.2d 929, 1940 Ky. LEXIS 600 (Ky. 1940), cert. denied, 314 U.S. 628, 62 S. Ct. 59, 86 L. Ed. 505, 1941 U.S. LEXIS 387 (1941) (decided under prior law).
In a declaratory judgment action by the buyer to determine the title to real estate sold by a lodge which was originally an unincorporated association, was later incorporated and the charter expired, former members were made defendants to represent all former members and a judgment affirming the sale was binding on all former members. Henderson v. Gem of Kentucky Lodge G. U. O. of O. F., 290 Ky. 709, 162 S.W.2d 539, 1942 Ky. LEXIS 481 (Ky. 1942) (decided under prior law).
27. — Labor Unions.
Where a class action by one division of a union was brought against another division and one member of the defendant division was served and appointed to represent the other members of his division and he did so, with the counsel of his division, the defendant could not complain after judgment that it had not selected the representative. Bobbitt v. Hoffman, 304 Ky. 196, 200 S.W.2d 303, 1947 Ky. LEXIS 614 (1947) (decided under prior law).
In an action by a contractor against its employes and their union for an interpretation of a contract, individual members of the union could be made defendants to represent all of the members. International Union of Operating Eng'rs v. J.A. Jones Constr. Co., 240 S.W.2d 49, 1951 Ky. LEXIS 939 (Ky. 1951) (decided under prior law).
The international business representative of a union could be joined as representative of the union, so as to make the union, which was not distinct from its members, a party. International Union of Operating Engineers v. Bryan, 255 S.W.2d 471, 1953 Ky. LEXIS 650 (Ky. 1953) (decided under prior law).
28. Churches.
In a controversy between two (2) groups of a Baptist church, the members of one group could sue members of the other group and the members made defendants would have the right to defend on behalf of all members of their group. Cooper v. Bell, 269 Ky. 63, 106 S.W.2d 124, 1937 Ky. LEXIS 561 (Ky. 1937) (decided under prior law).
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Rule 23.02.  Class actions maintainable.
Text
An action may be maintained as a class action if the prerequisites of Rule 23.01 are satisfied, and in addition:
 	(a)  The prosecution of separate actions by or against individual members of the class would create a risk of
 		(i)  inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class, or,
 		(ii)  adjudications with respect to individual members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests; or
 	(b)  the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole; or
 	(c)  the court finds that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy. The matters pertinent to the findings include: (i) the interest of members of the class in individually controlling the prosecution or defense of separate actions; (ii) the extent and nature of any litigation concerning the controversy already commenced by or against members of the class; (iii) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; (iv) the difficulties likely to be encountered in the management of a class action.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Kentucky Law Survey, Leathers, Civil Procedure, 71 Ky. L.J. 395 (1982-83).
Leathers and Mooney, Civil Procedure, 74 Ky. L.J. 355 (1985-86).
Cited:  Stortz v. Siebenaler, 490 S.W.2d 728, 1973 Ky. LEXIS 634 (Ky. 1973); Benboe v. Carroll, 494 F. Supp. 462, 1977 U.S. Dist. LEXIS 15395 (W.D. Ky. 1977); Lexington-Fayette Urban County Government v. Hayse, 684 S.W.2d 301, 1984 Ky. App. LEXIS 586 (Ky. Ct. App. 1984); Trabue v. Tichenor, 695 S.W.2d 432, 1985 Ky. App. LEXIS 614 (Ky. Ct. App. 1985); Wiley v. Adkins, 48 S.W.3d 20, 2001 Ky. LEXIS 116 (Ky. 2001).
NOTES TO DECISIONS

 	1. 	Parties.
 	2. 	Proper Actions.
 	3. 	Certification As Class Denied.
 	4. 	Civil Rights Actions.
 	5. 	Findings Required.
1. Parties.
The Kentucky State Democratic Central Executive Committee, as a separate legal entity from its membership, was capable of being sued through a class action brought by a third-party complainant. American Collectors Exchange, Inc. v. Kentucky State Democratic Cent. Executive Committee, 566 S.W.2d 759, 1978 Ky. App. LEXIS 523 (Ky. Ct. App. 1978).
While not subject to suit solely in its own name, it appears that an unincorporated association may be sued through the device of a class action and, when such a suit is otherwise capable of being maintained, not only can the members of the class who compose the association be brought before the court, but the association itself can be made a party. American Collectors Exchange, Inc. v. Kentucky State Democratic Cent. Executive Committee, 566 S.W.2d 759, 1978 Ky. App. LEXIS 523 (Ky. Ct. App. 1978).
2. Proper Actions.
An action to require a uniform ad valorem tax assessment throughout a city need not proceed as a class action. Kelley v. Ashland, 562 S.W.2d 312, 1978 Ky. LEXIS 325 (Ky. 1978).
Class action relief was a proper remedy for aggrieved taxpayers; in a suit challenging a city's invalid flat rate tax, it was error to hold that a taxpayer was not entitled to a class certification for refund purposes. City of Bromley v. Smith, 149 S.W.3d 403, 2004 Ky. LEXIS 269 (Ky. 2004).
Circuit court's order certifying a class was vacated where it contained no findings of fact or conclusions of law, no discussion of CR 23.01' s prerequisites, and no discussion of the class claims, did not identify the class allegations and defenses, as required under CR 23.03(2), and did not specify whether the class was certified under CR 23.02(a), (b), or (c). United Propane Gas, Inc. v. Purcell, — S.W.3d —, 2017 Ky. App. LEXIS 523 (Ky. Ct. App. 2017).
3. Certification As Class Denied.
In action challenging rules and regulations allowing the practice of jailing juveniles for status offenses and jailing juvenile offenders who were not sight and sound separated from adult inmates, trial court did not err in denying motion for certification as a class action where no attempt was made to give an estimate of numerosity of plaintiffs (i.e., all juveniles adversely affected) except the filing of numerous exhibits characterized as “raw data” received from state agencies and where management problem with the prospective defendant class (i.e., various state officials and the county jailers and county judges/executive in 78 counties) would have been enormous. Sowders v. Atkins, 646 S.W.2d 344, 1983 Ky. LEXIS 219 (Ky. 1983).
Trial court properly denied motion to maintain action to recover against sheriff for excessive fee bills as a class action where the case met all of the requirements of CR 23.01, except possibly CR 23.01(c) in that the claim of the representative party was not necessarily typical of the claims of the class, but even though the requirements of CR 23.01 were satisfied, under subdivision (c)(iv) of this rule the difficulties likely to be encountered in the management of the case far outweighed any advantages treating it as a class action might have. Lamar v. Office of Sheriff, 669 S.W.2d 27, 1984 Ky. App. LEXIS 499 (Ky. Ct. App. 1984).
Order certifying a class for a class action lawsuit initiated by the purported class member against the pharmaceutical company was improper because common questions did not predominate, CR 23.02(c). Since each plaintiff might have had different medical conditions and circumstances at the time they were prescribed the drug, and because each might have experienced different effects from the drug as compared to its risks, a separate risk/benefit analysis would effectively have to be undertaken for each putative class member. Merck & Co., Inc. v. Ratliff, — S.W.3d —, 2012 Ky. App. LEXIS 31 (Ky. Ct. App. 2012).
4. Civil Rights Actions.
The General Assembly did not contemplate CR 23 class action proceedings by enacting KRS 344.200(7), and CR 23 class action is inconsistent with the procedures outlined in KRS Chapter 344. Pyro Mining Co. v. Kentucky Com. on Human Rights, 678 S.W.2d 393, 1984 Ky. LEXIS 290 (Ky. 1984).
The entire scope of the section of KRS Chapter 344 pertaining to the Human Rights Commission is cast in terms of an aggrieved individual; nowhere in the various sections is a complainant referred to in the plural, only in the singular. Thus KRS 344.200(7) does not confer upon the Commission authority to institute and maintain CR 23 actions, and  such a proceeding is inconsistent with the procedure and practice provided by KRS Chapter 344. Pyro Mining Co. v. Kentucky Com. on Human Rights, 678 S.W.2d 393, 1984 Ky. LEXIS 290 (Ky. 1984).
5. Findings Required.
Trial court erred in granting the class members'  motion for certification because, while its opinion and orders contained some factual findings and discussed the numerosity, commonality, and typicality prerequisites, the trial court did not did not fully define the class and the class claims, issues, or defenses, and did not make factual findings regarding adequacy, or appoint class counsel. Neb. Alliance Realty Co. v. Brewer, — S.W.3d —, 2017 Ky. App. LEXIS 531 (Ky. Ct. App. 2017).
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Rule 23.03.  Determination by order whether class action to be maintained — Notice — Judgment — Actions conducted partially as class actions.
Text
(1)  At an early practicable time after a person sues or is sued as a class representative, the court must determine by order whether to certify the action as a class action.
(2)  An order that certifies a class action must define the class and the class claims, issues, or defenses, and must appoint class counsel under CR 23.07.
(3)  An order that grants or denies class certification may be altered or amended before final judgment.
(4)  If an appeal is taken from the Certification Order, as authorized by CR 23.06, notice shall not be given until a final non-appealable order has decided the issue. If no appeal is taken the court, after 11 days from the entry of its Certification Order, shall give notice as follows:
 	(a)  For any class certified under CR 23.02(a) or 23.02(b), the court may direct appropriate notice to the class.
 	(b)  For any class certified under CR 23.02(c), the court must direct to class members the best notice that is practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort. The notice must clearly and concisely state in plain, easily understood language:
 		(i)  the nature of the action;
 		(ii)  the definition of the class certified;
 		(iii)  the class claims, issues, or defenses;
 		(iv)  that a class member may enter an appearance through an attorney if the member so desires;
 		(v)  that the court will exclude from the class any member who requests exclusion by a specified date;
 		(vi)  the time and manner for requesting exclusion; and
 		(vii)  the binding effect of a class judgment, whether favorable or not, on members under CR 23.03.
(5)  Whether or not favorable to the class, the judgment in a class action must:
 	(a)  for any class certified under CR 23.02(a) or (b) include and describe those whom the court finds to be class members; and
 	(b)  for any class certified under CR 23.02(c) include and  specify or describe those to whom the CR 23.02(c) notice  was directed, who have not requested exclusion, and whom the court finds to be class members.
(6)  When appropriate, an action may be brought or maintained as a class action with respect to particular issues.
(7)  When appropriate, a class may be divided into subclasses that are each treated as a class under this rule.
History
(Amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended November 3, 2010, effective January 1, 2011.)
Annotations

Kentucky Law Journal.
Clay, Significant 1969 Amendments to the Kentucky Rules of Civil Procedure, 58 Ky. L.J. 7 (1969).
Kentucky Law Survey, Leathers, Civil Procedure, 71 Ky. L.J. 395 (1982-83).
Cited:  Stortz v. Siebenaler, 490 S.W.2d 728, 1973 Ky. LEXIS 634 (Ky. 1973); Jobe v. Hammer, 563 S.W.2d 740, 1978 Ky. App. LEXIS 486 (Ky. Ct. App. 1978); Pyro Mining Co. v. Kentucky Com. on Human Rights, 678 S.W.2d 393, 1984 Ky. LEXIS 290 (Ky. 1984); Yeager v. Paul Semonin Co., 691 S.W.2d 227, 1985 Ky. App. LEXIS 530 (Ky. Ct. App. 1985).
NOTES TO DECISIONS

 	1. 	Failure to Certify Class.
 		2. 	— Effect on Constitutionality.
 	3. 	School Regulations.
 	4. 	Appeal.
 	5. 	Notice.
 	6. 	Improper Certification of Class.
1. Failure to Certify Class.
There was no authorized class action where trial court failed to make findings of fact required by CR 23.01 and failed to certify the purported class that the plaintiffs claimed to represent under this section. Brockman v. Jones, 610 S.W.2d 943, 1980 Ky. App. LEXIS 417 (Ky. Ct. App. 1980).
In a suit challenging the constitutionality of the state common school system, there was no class action due to the trial court's failure to follow the requirements of holding a hearing, making findings of fact and failure to certify evidence of the class. Rose v. Council for Better Educ., 790 S.W.2d 186, 1989 Ky. LEXIS 55 (Ky. 1989).
2. — Effect on Constitutionality.
The absence of, or the failure to create a proper class, in no way changed the decision of the court with respect to the issue of the constitutionality of the Kentucky system of common schools. If a statute or a system established by statutes is not constitutionally valid, the existence or non-existence of a class of litigants is immaterial. Rose v. Council for Better Educ., 790 S.W.2d 186, 1989 Ky. LEXIS 55 (Ky. 1989).
3. School Regulations.
Where, in a class action to challenge a school regulation which imposed a penalty of a reduction in grades for unexcused absences, the trial court failed to make findings of fact to satisfy the prerequisites of CR 23.01 and made no order determining that the class action could be maintained there was no basis for the portion of the judgment authorizing similar action on behalf of other students. Dorsey v. Bale, 521 S.W.2d 76, 1975 Ky. LEXIS 147 (Ky. 1975).
4. Appeal.
Order certifying a class representative was merely interlocutory and nonappealable; although the trial court's order complied with CR 54.02 in that it stated it was final and there was no just cause for delay, such recital did not in fact make the order final. Bellarmine College v. Hornung, 662 S.W.2d 847, 1983 Ky. App. LEXIS 302 (Ky. Ct. App. 1983).
Circuit court's order certifying a class was vacated where it contained no findings of fact or conclusions of law, no discussion of CR 23.01' s prerequisites, and no discussion of the class claims, did not identify the class allegations and defenses, as required under CR 23.03(2), and did not specify whether the class was certified under CR 23.02(a), (b), or (c). United Propane Gas, Inc. v. Purcell, — S.W.3d —, 2017 Ky. App. LEXIS 523 (Ky. Ct. App. 2017).
5. Notice.
In a class action against an insurer, notice which was sent to the name and address of a policy owner listed in the policy application was sufficient, under CR 23.03(2), given the insurer's lack of knowledge that the notice was not actually received, and the subsequent judgment barring further suits by class members against the insurer was entitled to full faith and credit. Freeman v. Pac. Life Ins. Co., 156 N.C. App. 583, 577 S.E.2d 184, 2003 N.C. App. LEXIS 190 (2003).
6. Improper Certification of Class.
Trial court erred in granting the class members'  motion for certification because, while its opinion and orders contained some factual findings and discussed the numerosity, commonality, and typicality prerequisites, the trial court did not did not fully define the class and the class claims, issues, or defenses, and did not make factual findings regarding adequacy, or appoint class counsel. Neb. Alliance Realty Co. v. Brewer, — S.W.3d —, 2017 Ky. App. LEXIS 531 (Ky. Ct. App. 2017).
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Rule 23.04.  Orders in conduct of actions.
Text
(1)  In conducting an action under CR 23.03, the court may issue orders that:
 	(a)  determine the course of proceedings or prescribe measures to prevent undue repetition or complication in presenting evidence or argument;
 	(b)  require — to protect certified class members and fairly conduct the action — giving appropriate notice to some or all class members of:
 		(i)  any step in the action
 		(ii)  the proposed extent of the judgment; or
 		(iii)  the members' opportunity to signify whether they consider the representation fair and adequate, to intervene and present claims or defenses, or to otherwise come into this action.
 	(c)  impose conditions on the representative parties or on intervenors;
 	(d)  require that the pleadings be amended to eliminate allegations about representation of absent persons and that the action proceed accordingly; or
 	(e)  deal with similar procedural matters.
(2)  An order under CR 23.04(1) may be altered or amended from time to time and may be combined with an order under Rule 16.
History
(Amended October 18, 1977, effective January 1, 1978; amended November 3, 2010, effective January 1, 2011.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Leathers, Civil Procedure, 71 Ky. L.J. 395 (1982-83).
Cited:  Pyro Mining Co. v. Kentucky Com. on Human Rights, 678 S.W.2d 393, 1984 Ky. LEXIS 290 (Ky. 1984).
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Rule 23.05.  Dismissal or compromise.
Text
The claims, issues, or defenses of a certified class may be settled, or defenses of a certified class may be settled, voluntarily dismissed, or compromised only with the court's approval. The following procedures apply to a proposed settlement, voluntary dismissal, or compromise:
 	(1)  The court must direct notice in a reasonable manner to all class members who would be bound by the proposal.
 	(2)  If the proposal would bind class members, the court may approve it only after a hearing and on finding that it is fair, reasonable, and adequate.
 	(3)  The parties seeking approval must file a statement identifying any agreement made in connection with the proposal.
 	(4)  If the class action was previously certified under CR 23.02(c), the court may refuse to approve a settlement unless it affords a new opportunity to request exclusion to individual class members who had an earlier opportunity to request exclusion but did not do so.
 	(5)  Any class member may object to the proposal if it requires court approval under this subdivision (5); the objection may be withdrawn only with the court's approval upon a showing of good cause.
 	(6)  Disposition of Residual Funds
 		(a)  “Residual Funds” are funds that remain after the payment of all approved class member claims, expenses, litigation costs, attorneys' fees, and other court-approved disbursements to implement the relief granted. Nothing in this rule is intended to limit the parties to class action from agreeing to, or the trial court from approving, a settlement that does not create residual funds.
 		(b)  Any order entering a judgment or approving a proposed compromise of a class action certified under this rule that establishes a process for identifying and compensating members of the class shall provide for the disbursement of residual funds. In matters where the claims process has been exhausted and residual funds remain, not less than twenty-five percent (25%) of the residual funds shall be disbursed to the Civil Rule 23 Account maintained by the Kentucky IOLTA Fund Board of Trustees pursuant to Supreme Court Rule 3.830(20). Such funds are to be allocated to the Kentucky Civil Legal Aid Organizations based upon the current poverty formula established by the Legal Services Corporation to support activities and programs that promote access to the civil justice system for low-income residents of Kentucky.
History
(Amended November 3, 2010, effective January 1, 2011; amended October 22, 2013, effective January 1, 2014.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Leathers, Civil Procedure, 71 Ky. L.J. 395 (1982-83).
Cited:  Shelton v. Simpson, 441 S.W.2d 421, 1969 Ky. LEXIS 318 (Ky. 1969).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Notice.
1. In General.
Where after class members settled their suit against a diocese based on the sexual abuse committed by its priests, the trial court ordered that details of the crimes uncovered during the judicial process be reported to prosecutors, the class members were not entitled to a writ of prohibition barring enforcement of this order, except as to the names and addresses of the victims, because the order did not change any of the members'  rights and obligations under the settlement. Doe v. Potter, 225 S.W.3d 395, 2006 Ky. App. LEXIS 321 (Ky. Ct. App. 2006).
2. Notice.
Where court was uncertain as to whether submission for summary judgment by all parties constituted a “compromise” and ordered constructive notice be given to all members of the class represented, the judgment was affirmed without determining whether there was in fact a “compromise.” Sinclair Mines, Inc. v. Southern Land & Coal Co., 280 S.W.2d 153, 1955 Ky. LEXIS 130 (Ky. 1955).
Rule 23.06.  Appeals.
Text
An order granting or denying class action certification is appealable within 10 days after the order is entered. An appeal does not stay proceedings in the circuit court unless the circuit judge or the Court of Appeals so orders. The matter shall be expedited in the appellate courts.
History
(Adopted November 3, 2010, effective January 1, 2011.)
Rule 23.07.  Class counsel.
Text
(1)  Appointing Class Counsel. Unless a statute provides otherwise, a court that certifies a class must appoint class counsel. In appointing class counsel, the court:
 	(a)  must consider:
 		(i)  the work counsel has done in identifying or investigating potential claims in the action;
 		(ii)  counsel's experience in handling class actions, other complex litigation, and the types of claims asserted in the action;
 		(iii)  counsel's knowledge of the applicable law; and
 		(iv)  the resources that counsel will commit to representing the class;
 	(b)  may consider any other matter pertinent to counsel's ability to fairly and adequately represent the interests of the class;
 	(c)  may order potential class counsel to provide information on any subject pertinent to the appointment and to propose terms for attorney's fees and nontaxable costs;
 	(d)  may include in the appointing order provisions about the award of attorney's fees or nontaxable costs under CR 23.08; and
 	(e)  may make further orders in connection with the appointment.
(2)  When one applicant seeks appointment as class counsel, the court may appoint that applicant only if the applicant is adequate under CR 23.07(1) and (4). If more than one adequate applicant seeks appointment, the court must appoint the applicant best able to represent the interests of the class.
(3)  The court may designate interim counsel to act on behalf of a putative class before determining whether to certify the action as a class action.
(4)  Class counsel must fairly and adequately represent the interests of the class.
History
(Adopted November 3, 2010, effective January 1, 2011.)
Annotations

NOTES TO DECISIONS
1. Factual Findings.
Trial court erred in granting the class members'  motion for certification because, while its opinion and orders contained some factual findings and discussed the numerosity, commonality, and typicality prerequisites, the trial court did not did not fully define the class and the class claims, issues, or defenses, and did not make factual findings regarding adequacy, or appoint class counsel. Neb. Alliance Realty Co. v. Brewer, — S.W.3d —, 2017 Ky. App. LEXIS 531 (Ky. Ct. App. 2017).
Rule 23.08.  Attorney's fees and nontaxable costs.
Text
In a certified class action the court shall approve or award reasonable attorney's fees and nontaxable costs that are authorized by law or by the parties' agreement. The following procedures apply:
 	(1)  A claim for an award must be made by motion to be heard at a time the court sets. Notice of the motion must be served on all parties and, for motions by class counsel, directed to class members in a reasonable manner.
 	(2)  A class member, or a party from whom payment is sought, may object to the motion.
 	(3)  The court may hold a hearing and must find the facts and state its legal conclusions under CR 52.01.
 	(4)  The court may refer issues related to the amount of the award to a Commissioner, as provided in CR 53.
History
(Adopted November 3, 2010, effective January 1, 2011.)
Rule 24.  Intervention.
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 4th Ed., Intervention, Form 89.3.
Rule 24.01.  Intervention of right.
Text
(1)  Upon timely application anyone shall be permitted to intervene in an action (a) when a statute confers an unconditional right to intervene, or (b) when the applicant claims an interest relating to the property or transaction which is the subject of the action and is so situated that the disposition of the action may as a practical matter impair or impede the applicant's ability to protect that interest, unless that interest is adequately represented by existing parties.
(2)  Anyone possessing a statutory right of intervention under (1)(a) above, may move the court to intervene in a pending action and, on failure of a party to file an objection within ten (10) days to the intervention and a notice of hearing on the objection, have an order allowing the intervention without appearing in court for a hearing.
History
(Amended October 18, 1977, effective January 1, 1978; amended July 20, 1993, effective September 1, 1993.)
Annotations
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NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Purpose.
 	3. 	Application.
 	4. 	Discretion of Court.
 	5. 	Interest in Subject of Action.
 	6. 	Timeliness.
 		7. 	— After Judgment.
 		8. 	— Election Contest.
 	9. 	Public Issues.
 	10. 	Adequate Representation.
 	11. 	Appeals.
 	12. 	Adequate Remedy.
 	13. 	No-Fault Insurer.
 	14. 	Clearly Erroneous.
 	15. 	Title to Property.
 		16. 	— Actions to Enforce Liens.
 	17. 	Liens.
 	18. 	Teacher's Contract.
 	19. 	Sureties.
 	20. 	Administrative Agencies.
1. In General.
The trial court should have permitted intervention into the case as it was timely made, the issues were of public concern, and the petitioner's rights may have been otherwise adversely affected by a failure to permit him to make the defenses pleaded, but since the purpose sought to be achieved by the intervenor was accomplished by the judgment of the trial court, the intervenor was not prejudiced by the court's order. Henderson v. Todd, 314 S.W.2d 948, 1958 Ky. LEXIS 323 (Ky. 1958).
2. Purpose.
The courts construe this rule liberally in order to effect the purpose of intervention. Yocom v. Hi-Flame Coals, Inc., 568 S.W.2d 757, 1978 Ky. App. LEXIS 552 (Ky. Ct. App. 1978).
The propriety of permitting intervention in actions protesting annexation ordinances was properly addressed to the trial court. Gilliece v. Covington, 565 S.W.2d 451, 1978 Ky. LEXIS 355 (Ky. 1978).
3. Application.
In an action by a voluntary association where three members of the association intervened as representatives of all of the members, such intervention was under CR 23.01 and not under this rule. Business Realty, Inc. v. Noah's Dove Lodge, 375 S.W.2d 389, 1963 Ky. LEXIS 189 (Ky. 1963).
This rule is not applicable to proceedings before the public service commission. Inter-County Rural Electric Co-operative Corp. v. Public Service Com., 407 S.W.2d 127, 1966 Ky. LEXIS 139 (Ky. 1966).
Where the State petitioned to involuntarily terminate parental rights, where the parents thereafter petitioned to voluntarily terminate their parental rights upon the condition that the child's paternal grandparents be permitted to adopt him, and where the paternal grandparents moved to intervene, the trial court properly denied their motion because a proceeding for the termination of parental rights concerned the relationship between parent and child and not any other party; the grandparents simply had no cognizable rights to protect or enforce in a termination proceeding. Commonwealth v. L.J.P., 316 S.W.3d 871,  2010 Ky. LEXIS 120 (Ky. 2010), rehearing denied, Commonwealth v. L. J. P., — S.W.3d —, 2010 Ky. LEXIS 221 (Ky. Aug. 26, 2010).
4. Discretion of Court.
While an intervening petition, particularly against the attorney's own client, is not an appropriate method for recovering an attorney's fee, the trial court is authorized to treat such a petition as a motion. Sullivan v. Levin, 555 S.W.2d 261, 1977 Ky. LEXIS 503 (Ky. 1977).
5. Interest in Subject of Action.
Where the sole beneficiary of the testator's will written in 1963, filed a timely motion to intervene in an action brought to set aside the testator's subsequent will written in 1974 which left nothing to the beneficiary of the earlier will, the court should have granted the intervention motion since the intervenor was claiming the property involved in the primary action and its claim rested upon a question of law and a question of fact in common with the issue of mental capacity and undue influence raised in the original action in which it sought to intervene. Ambassador College v. Combs, 636 S.W.2d 305, 1982 Ky. LEXIS 273 (Ky. 1982).
Where the person who made a motion to intervene as a matter of right had no present substantial interest in the subject matter of the lawsuit, an employment contract which contained a stock option purchase, the trial court properly denied the intervention motion since the intervenor's interest in the litigation was only contingent and was based on the employe's contingent interest which was being contested. Gayner v. Packaging Service Corp., 636 S.W.2d 658, 1982 Ky. App. LEXIS 227 (Ky. Ct. App. 1982).
Regulations and policies of the Kentucky Cabinet for Families and Children vested biological relatives of an adoptive child with a sufficient, cognizable legal interest in the child's adoption proceeding, and their motion to intervene should have been granted; where the trial court denied the biological relatives' motion to intervene, the adoption was set aside and the case was remanded. Baker v. Webb, 127 S.W.3d 622, 2004 Ky. LEXIS 43 (Ky. 2004).
Child welfare agency and a child's guardian ad litem involved in a child neglect case were not permitted to intervene in a divorce concerning the child, in which an order determining the child's paternity had been entered, when DNA tests determined the individual found to be the child's father was not the child's actual father, in order to protect an interest in finding the child's father, because that interest could be protected in the neglect case. Ipock v. Ipock, 403 S.W.3d 580,  2013 Ky. App. LEXIS 100 (Ky. Ct. App. 2013).
6. Timeliness.
This rule requires “timely” application for intervention. Monticello Electric Plant Board v. Board of Education, 310 S.W.2d 272, 1958 Ky. LEXIS 381 (Ky. 1958).
Under both this rule and CR 24.02, timeliness in attempting to intervene is required. Ambassador College v. Combs, 636 S.W.2d 305, 1982 Ky. LEXIS 273 (Ky. 1982).
Denial of a superintendent's motion to intervene in a citizen's suit against a county board of education as untimely was an abuse of discretion as: (1) no final judgment had been rendered when the motion was filed and the parties had completed little discovery, (2) the motion was filed less than one month after the issuance of a temporary injunction, which ordered the board to pay the monies due on the consulting contract with the superintendent into escrow, (2) any prejudice to the parties was minimal, and (3) there were no unusual circumstances militating against intervention. Carter v. Smith, 170 S.W.3d 402, 2004 Ky. App. LEXIS 289 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 308 (Ky. 2005).
The court held that if an intervention is applied for in a timely fashion pursuant to CR 24, a subrogee who moves to intervene in an action timely filed by its subrogor should be allowed to do so even though the statute of limitations on the underlying claim may have run. Gov't Emples. Ins. Co. v. Winsett, 153 S.W.3d 862, 2004 Ky. App. LEXIS 364 (Ky. Ct. App. 2004).
Intervening complaint filed by a subrogee insurer that was filed as part of the primary action before there was a dispositive action taken in the primary action was presumptively timely and should not have been dismissed as time-barred when the primary action was filed before expiration of the applicable statute of limitations period. Gov't Emples. Ins. Co. v. Winsett, 153 S.W.3d 862, 2004 Ky. App. LEXIS 364 (Ky. Ct. App. 2004).
7. — After Judgment.
Where plant board, in its motion to intervene, did not assert inadequate representation, and offered no excuse for waiting until 30 days after judgment before moving to intervene, the trial court properly overruled such motion. Monticello Electric Plant Board v. Board of Education, 310 S.W.2d 272, 1958 Ky. LEXIS 381 (Ky. 1958).
Intervention after judgment may be permitted under some circumstances but the attempted intervenor has a special burden of justifying the apparent lack of timeliness and has not done so where the intervenor is represented by the same counsel and the nature of the procedure on appeal is such that the name of the party appealing is of little value. Kelly v. Marino, 358 S.W.2d 519, 1962 Ky. LEXIS 188 (Ky. 1962).
Intervention as a matter of right under this rule is untimely where the party seeking to intervene is aware of the lawsuit from its inception, but seeks to intervene only after an unfavorable judgment from which the losing party chooses not to appeal. Murphy v. Lexington-Fayette County Airport Board, 472 S.W.2d 688, 1971 Ky. LEXIS 211 (Ky. 1971).
The mere fact that an unfavorable judgment is rendered against an airport board which is gratuitously representing a third party, and the airport board chooses not to appeal, does not establish lack of adequate representation in the trial of the case towards the third party seeking to intervene under the provisions of this rule after the trial has been completed. Murphy v. Lexington-Fayette County Airport Board, 472 S.W.2d 688, 1971 Ky. LEXIS 211 (Ky. 1971).
Where insurer failed to make motion for intervention until uninsured motorist was in default, trial court was within its discretion to deny the motion as untimely. Dairyland Ins. Co. v. Clark, 476 S.W.2d 202, 1972 Ky. LEXIS 386 (Ky. 1972).
Where local property owners did not participate in action by plaintiff properly owners to change zoning, then sought to intervene nine days after judgment was entered in order to appeal judgment granting rezoning, such owners did not meet the special burden of justifying the lack of timeliness. Pearman v. Schlaak, 575 S.W.2d 462, 1978 Ky. LEXIS 453 (Ky. 1978).
Motion to intervene in a foreclosure action, filed by the purchaser of a certificate of tax delinquency, was untimely as it was made after a sale of the subject property had been confirmed and the proceeds had been distributed, the purchaser did not deny that it had notice of the foreclosure action, and reopening the litigation would have prejudiced the other parties. Hazel Enters., LLC v. Cmty. Fin. Servs. Bank, 382 S.W.3d 65, 2012 Ky. App. LEXIS 126 (Ky. Ct. App. 2012).
8. — Election Contest.
Although the trial court was vested with a discretion to permit the filing of an intervening complaint, on motion for summary judgment the trial court was justified in concluding that the intervening complaint was insufficient to warrant relief, as it showed on its face that it came too late as an election contest under the law and the new issues it presented should not be adjudicated in that action. Webster v. Board of Education, 437 S.W.2d 956, 1969 Ky. LEXIS 465 (Ky. 1969).
9. Public Issues.
Timely intervention by reasonable number of interested parties in a class action affecting public should not be discouraged. Henderson v. Todd, 314 S.W.2d 948, 1958 Ky. LEXIS 323 (Ky. 1958).
10. Adequate Representation.
Where an airport board represents an automobile rental agency in an action brought by another automobile rental agency arising out of mutual desires as to the outcome of the suit, the represented agency is not represented by the airport board in the sense employed by the doctrine of res judicata, so that the represented agency need not be allowed to intervene under this rule after the airport board chooses not to appeal. Murphy v. Lexington-Fayette County Airport Board, 472 S.W.2d 688, 1971 Ky. LEXIS 211 (Ky. 1971).
The city was precluded from participating in and objecting to the incorporation proceeding because it was not an inhabitant, where the incorporation did not so impair or impede the city's ability to protect its interest as to mandate intervention, and the city's interest in the action was represented, at least in part, by another party. Donald v. Glenview, 723 S.W.2d 861, 1986 Ky. App. LEXIS 1446 (Ky. Ct. App. 1986).
11. Appeals.
Where taxpayers were denied intervention in circuit court on an appeal by board of education from fiscal court order rescinding tax, taxpayer should have appealed from order denying intervention and could not bring independent action to enjoin collection of tax. Flincheum v. Hickman County Kentucky Board of Education, 503 S.W.2d 752, 1973 Ky. LEXIS 50 (Ky. 1973).
If a party attempts to intervene as a matter of right, an order denying intervention is appealable, even though technically, the appellant is a nonparty. Grange Mut. Casualty Co. v. McDavid, 664 S.W.2d 931, 1984 Ky. LEXIS 209 (Ky. 1984).
12. Adequate Remedy.
Where the rights of the compensation insurance carrier afforded by KRS 342.700 and this rule provide an adequate opportunity for reimbursement of compensation outlay, there is no need to grant the carrier the parallel action of indemnity. American States Ins. Co. v. Audubon Country Club, 650 S.W.2d 252, 1983 Ky. LEXIS 245, 55 A.L.R.4th 177 (Ky. 1983).
13. No-Fault Insurer.
The trial court was required by law to permit no-fault insurer, which had paid basic reparations benefits to its insured, to intervene and assert a claim against the tortfeasor's insurer, to add this piggyback action to the lawsuit brought by the insured against the tortfeasor, and to permit it to go forward even though the underlying action was dismissed unless it was dismissed because there was no tort liability. Grange Mut. Casualty Co. v. McDavid, 664 S.W.2d 931, 1984 Ky. LEXIS 209 (Ky. 1984).
Insurance company had a statutory right to join as a party in an action commenced by its insured to whom it had paid basic reparations benefits and, having set up the existence of its statutory subrogation by its motion to intervene and intervening complaint, its statutory right to intervene could not be defeated by the trial court's failure to act on the motion to intervene. Stovall v. Ford, 661 S.W.2d 467, 1983 Ky. LEXIS 307 (Ky. 1983).
14. Clearly Erroneous.
Trial court's denial of a superintendent's motion to intervene in a citizen's suit against a county board of education was clearly erroneous as: (1) the motion was timely, (2) the superintendent had a substantial interest in his consulting contract with the board and an interest in his former position should his consulting contract be declared void, (3) intervention allowed for judicial economy and prevented piecemeal lititgation, (4) the superintendent's ability to protect his interests might be impaired unless he was permitted to intervene, and (5) the other parties had no reason to protect the superintendent's rights. Carter v. Smith, 170 S.W.3d 402, 2004 Ky. App. LEXIS 289 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 308 (Ky. 2005).
15. Title to Property.
Where the owner of a tract brought an action against the lessee of mineral interests on an adjoining tract alleging ownership of a disputed area along the common boundary of the tracts and demanding damages for minerals removed therefrom and an injunction to prevent further mining by the lessee, the owner-lessor of the adjoining tract was properly allowed to intervene, since he claimed ownership of the property in question. Shireman v. Null, 307 Ky. 743, 212 S.W.2d 277, 1948 Ky. LEXIS 821 (Ky. 1948) (decided under prior law).
In an action by the buyer for specific performance of a land sale contract, the children of the defendant were properly allowed to intervene to show that the title to the land had been in their deceased father and that the name of their mother, the defendant, had been inserted in the deed after their father's death and before it was recorded. Shepherd v. Rowe, 243 S.W.2d 915, 1951 Ky. LEXIS 1183 (Ky. 1951) (decided under prior law).
16. — Actions to Enforce Liens.
In an action to sell attached property, a stranger may have intervened to assert his right to the property at any time before the proceeds of the sale were adjudged to the plaintiff. Smith v. Jones, 226 Ky. 785, 11 S.W.2d 937, 1928 Ky. LEXIS 174 (1928) (decided under prior law).
A person claiming ownership of property attached in an action against another may not enjoin the sheriff or other officer from levying on the property; his proper remedy is intervention in the attachment suit. Summers v. Besterman, 254 Ky. 231, 71 S.W.2d 450, 1934 Ky. LEXIS 64 (1934) (decided under prior law).
In an action to enforce mortgages, a person claiming title to the property should have been allowed to intervene as a defendant in the action after the commissioner had sold the property but before the sale had been confirmed. Hindert v. Smith, 270 Ky. 666, 110 S.W.2d 454, 1937 Ky. LEXIS 140 (1937) (decided under prior law).
17. Liens.
Where a lienholder brings suit for foreclosure of his lien and fails to make the holders of delinquent tax liens parties and the tax lienholders intervene before confirmation of the sale or distribution of the proceeds, the court may properly order the tax liens paid from the proceeds of the sale. Louisville Title Co. v. White Const. Co., 250 Ky. 212, 62 S.W.2d 795, 1933 Ky. LEXIS 674 (Ky. 1933) (decided under prior law).
Where a judgment debtor sold certificates of convenience and necessity for the buyer's agreement to pay mortgage obligations of the judgment debtor, the mortgagees were proper and necessary parties to an action by the judgment creditor to attach the balance due on the mortgages. Safety Motor Coach Co. v. Maddin's Adm'x, 266 Ky. 459, 99 S.W.2d 183, 1936 Ky. LEXIS 673 (Ky. 1936) (decided under prior law).
Trial court did not err in denying a tax lien purchaser's motion to intervene because it properly found that the purchaser failed to demonstrate how his omission from the case would impair or impede his ability to protect his interest and that the matter was moot since the purchaser's certificate of delinquency had been paid to the county clerk and released of record. M.D. Wood v. Tax Ease Lien Invs. 1, LLC, 425 S.W.3d 897, 2014 Ky. App. LEXIS 36 (Ky. Ct. App. 2014).
18. Teacher's Contract.
In an action by a teacher against a county school board to enforce an employment contract, persons did not have the right to intervene by virtue of being citizens and taxpayers of the county only. Payne v. Brown, 265 Ky. 19, 95 S.W.2d 1108, 1936 Ky. LEXIS 437 (1936) (decided under prior law).
19. Sureties.
In an ordinary suretyship situation where the sureties simply sign a note to enable the principal to obtain the proceeds of the note, the sureties would have no interest in the proceeds which would entitle them to intervene in an action to attach the proceeds by a creditor of their principal, but, where the suretyship arrangement is entered to allow the principal to obtain the proceeds for a particular purpose for the mutual benefit of himself and the sureties, the sureties have a right to see that it is applied to such purpose and have the right to intervene in an action by one of the creditors of the principal to attach the proceeds. Slusher v. Ward, 284 Ky. 204, 144 S.W.2d 226, 1940 Ky. LEXIS 470 (1940) (decided under prior law).
20. Administrative Agencies.
In a prosecution by the attorney general for the practice of dentistry without a license, where the accused asserted that he had graduated from a school of dentistry but due to a personal dispute with a faculty member he did not receive a diploma, that the legislature by joint resolution had granted him authority to practice dentistry, that he had tendered this resolution and the fee for a license, and that he had been refused a license and the application made by defendant was apparently an application for renewal which was refused because there was no record of a license being previously issued, the state board of dentistry should have been made a party. Bentley v. Commonwealth, 307 Ky. 756, 212 S.W.2d 296, 1948 Ky. LEXIS 829 (Ky. 1948) (decided under prior law).
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Rule 24.02.  Permissive intervention.
Text
Upon timely application anyone may be permitted to intervene in an action: (a) when a statute confers a conditional right to intervene or (b) when an applicant's claim or defense and the main action have a question of law or fact in common. When a party to an action relies for ground of claim or defense upon any statute or executive order administered by a governmental officer or agency or upon any regulation, order, requirement, or agreement issued or made pursuant to the statute or executive order, the officer or agency upon timely application may be permitted to intervene in the action. In exercising its discretion the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations
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NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Common Questions.
 	3. 	Timeliness.
 	4. 	Election Contests.
 	5. 	Rural Electric Cooperative.
 	6. 	Statute of Limitations.
 	7. 	Workers' Compensation.
 	8. 	Appeal.
 	9. 	Marriage Dissolution.
1. In General.
In an action by the owner of a dairy plant for a declaration of rights and seeking an injunction against the enforcement of a zoning ordinance, an intervening complaint which stated a completely new cause of action, involved different parties and issues, and asked affirmative relief on a ground not involved in the original suit was not authorized by this rule. Summe & Ratermann Co. v. Covington, 314 S.W.2d 568, 1958 Ky. LEXIS 312 (Ky. 1958).
2. Common Questions.
Where the sole beneficiary of the testator's will written in 1963, filed a timely motion to intervene in an action brought to set aside the testator's subsequent will written in 1974 which left nothing to the beneficiary of the earlier will, the court should have granted the intervention motion since the intervenor was claiming the property involved in the primary action and its claim rested upon a question of law and a question of fact in common with the issue of mental capacity and undue influence raised in the original action in which it sought to intervene. Ambassador College v. Combs, 636 S.W.2d 305, 1982 Ky. LEXIS 273 (Ky. 1982).
Child welfare agency and a child's guardian ad litem involved in a child neglect case were properly permitted to intervene in a divorce concerning the child, in which an order determining the child's paternity had been entered, when DNA tests determined the individual found to be the child's father was not the child's actual father, because common questions of law and fact existed between the two cases. Ipock v. Ipock, 403 S.W.3d 580,  2013 Ky. App. LEXIS 100 (Ky. Ct. App. 2013).
3. Timeliness.
Under both CR 24.01 and this rule, timeliness in attempting to intervene is required. Ambassador College v. Combs, 636 S.W.2d 305, 1982 Ky. LEXIS 273 (Ky. 1982).
4. Election Contests.
In an action by electors to enjoin the county clerk from placing a nominee's name on the official school ballot, the trial court properly allowed an opposing candidate to intervene as a plaintiff when judgment was entered. Stewart v. Burks, 384 S.W.2d 316, 1964 Ky. LEXIS 92 (Ky. 1964).
Although the trial court was vested with a discretion to permit the filing of an intervening complaint, on motion for summary judgment the trial court was justified in concluding that the intervening complaint was insufficient to warrant relief, as it showed on its face that it came too late as an election contest under the law and the new issues it presented should not be adjudicated in that action. Webster v. Board of Education, 437 S.W.2d 956, 1969 Ky. LEXIS 465 (Ky. 1969).
Where both the complaint and the intervening complaint were filed too late to contest the election, although the part of the judgment validating the election was improper in a judgment dismissing the action as to all contestants, it had the practical effect of validating the election. Webster v. Board of Education, 437 S.W.2d 956, 1969 Ky. LEXIS 465 (Ky. 1969).
5. Rural Electric Cooperative.
In an action by a rural electric cooperative before the public service commission against another supplier of electricity to determine which had the right to furnish electricity to a factory, the commission did not err in denying a motion to intervene by the rural electric distributing organization of which the plaintiff was a member. Inter-County Rural Electric Co-operative Corp. v. Public Service Com., 407 S.W.2d 127, 1966 Ky. LEXIS 139 (Ky. 1966).
6. Statute of Limitations.
A timely and sufficient motion to intervene tolls the statute of limitations. Farris v. Sears, Roebuck & Co., 415 F. Supp. 594, 1976 U.S. Dist. LEXIS 15011 (W.D. Ky. 1976).
7. Workers' Compensation.
Where the defense, sought to be raised by the intervenor (the special fund), involved some common questions of fact with the main action, and the appellant had a contingent pecuniary interest in the subject of the appeal litigation, there was a basis for intervention in appeal for workmen's compensation award. Yocom v. Hi-Flame Coals, Inc., 568 S.W.2d 757, 1978 Ky. App. LEXIS 552 (Ky. Ct. App. 1978).
8. Appeal.
While it would appear that denial of motion for leave to intervene is interlocutory and not forthwith appealable, unless intervention is a matter of right, an appeal from order denying intervention under either rule is regarded to be proper after final judgment. Henderson v. Todd, 314 S.W.2d 948, 1958 Ky. LEXIS 323 (Ky. 1958).
While the Court of Appeals properly denied a doctor's petition for a writ of prohibition, it should have done so because the doctor had an adequate remedy by appeal where his former patients--who were improperly allowed to intervene by the trial court for the purportedly limited purpose of unsealing the court records--had no stake in his divorce proceedings and could not be proper parties, the information sought by the former patients from the divorce action could have been obtained through discovery in their respective malpractice actions, and they had no right to ask that the matter be unsealed. Bailey v. Bertram, — S.W.3d —, 2015 Ky. LEXIS 1609 (Ky. 2015).
9. Marriage Dissolution.
Family court did not abuse its discretion in denying the motion to intervene in the marriage dissolution filed by the husband's parents to collect the debt owed by the parties because neither the husband nor the parents had ever obtained a judgment or attempted to collect the debt in a separate action. Fortwengler v. Fortwengler, — S.W.3d —, 2012 Ky. App. LEXIS 295 (Ky. Ct. App. 2012), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 671 (Ky. Dec. 11, 2013).
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Rule 24.03.  Procedure.
Text
A person desiring to intervene shall serve a motion to intervene upon the parties as provided in Rule 5. The motion shall state the grounds therefor and shall be accompanied by a pleading setting forth the claim or defense for which intervention is sought. The same procedure shall be followed when a statute gives a right to intervene. When the constitutionality of an act of the General Assembly affecting the public interest is drawn into question in any action, the movant shall serve a copy of the pleading, motion or other paper first raising the challenge upon the Attorney-General.
History
(Amended October 14, 1977, effective January 1, 1978; amended December 3, 1998, effective January 1, 1999.)
Annotations
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NOTES TO DECISIONS

 	1. 	Necessity of Intervention.
 	2. 	Pleading Required.
 	3. 	Attorney General.
 	4. 	Appellate Review.
 	5. 	Final Order.
 	6. 	Constitutional Issues.
 	7. 	Motion Required.
1. Necessity of Intervention.
In a proceeding to construe a will that named a nonexistent society in the residuary clause where the executor sent warning order notice to an existing society with a similar name, the existing society was not named as a defendant, and the receipt of the notice was considered a case of mistaken identity, the process was ineffectual and, in the absence of proper intervention, the existing society could not obtain judgment or relief from judgment. Mulligan v. First Nat'l Bank & Trust Co., 351 S.W.2d 59, 1961 Ky. LEXIS 138 (Ky. 1961).
2. Pleading Required.
Application to intervene must be accompanied by pleading setting forth claim or defense for which intervention is sought. Mulligan v. First Nat'l Bank & Trust Co., 351 S.W.2d 59, 1961 Ky. LEXIS 138 (Ky. 1961).
3. Attorney General.
As there is no question as to the right of the attorney general to appear and be heard in a suit brought by someone else in which the constitutionality of a section is involved, under this section and KRS 418.075, his lawful powers include the power to initiate the question of the constitutionality of a section. Commonwealth ex rel. Hancock v. Paxton, 516 S.W.2d 865, 1974 Ky. LEXIS 181 (Ky. 1974).
Where the attorney general was not notified that the constitutionality of a statute was being questioned, the court would not consider the issue. Blake v. Woodford Bank & Trust Co., 555 S.W.2d 589, 1977 Ky. App. LEXIS 790 (Ky. Ct. App. 1977).
Where the defendants argued that the quiet title statute, KRS 411.120, was void due to a lack of a sufficient notice provision, but did not give the Attorney General notice of the present action, the court properly refused to consider the constitutionality issue. Field v. Evans, 675 S.W.2d 3, 1983 Ky. App. LEXIS 370 (Ky. Ct. App. 1983).
Where the plaintiff notified the attorney general of her constitutional challenge to a statute after the filing of the final judgment, she waived her right to challenge the statute's constitutionality on appeal. Massie v. Persson, 729 S.W.2d 448, 1987 Ky. App. LEXIS 444 (Ky. Ct. App. 1987), overruled, Conner v. George W. Whitesides Co., 834 S.W.2d 652, 1992 Ky. LEXIS 95 (Ky. 1992), overruled in part, Conner v. George W. Whitesides Co., 834 S.W.2d 652, 1992 Ky. LEXIS 95 (Ky. 1992).
In no event is the Supreme Court's jurisdiction, nor its ability to reach a constitutional issue otherwise properly preserved, affected by the failure of a litigant to notify the attorney general. Stewart v. William H. Jolly Plumbing Co., 743 S.W.2d 861, 1988 Ky. App. LEXIS 7 (Ky. Ct. App. 1988), overruled, Maney v. Mary Chiles Hosp., 1989 Ky. App. LEXIS 12 (Ky. Ct. App. Feb. 3, 1989).
The purpose for the notification to the attorney general is to ensure that the attorney general has notice to enable him or her to exercise the right to intervene, on behalf of the citizens of the commonwealth, in those actions attacking statutes; however, while the attorney general is a proper party to such a case, he or she is not an indispensable party, and neither this rule nor KRS 418.075 contemplates dismissal of one's lawsuit or appeal. Stewart v. William H. Jolly Plumbing Co., 743 S.W.2d 861, 1988 Ky. App. LEXIS 7 (Ky. Ct. App. 1988), overruled, Maney v. Mary Chiles Hosp., 1989 Ky. App. LEXIS 12 (Ky. Ct. App. Feb. 3, 1989).
When one challenges the constitutionality of a statute without notifying the attorney general, he or she does so at peril that (1) any judgment rendered in the action adverse to the validity of the statute could be set aside upon the attorney general's motion pursuant to CR 60.02, or (2) that the Supreme Court might remand, on motion of another party or on its own motion, to allow the attorney general the opportunity to intervene. Stewart v. William H. Jolly Plumbing Co., 743 S.W.2d 861, 1988 Ky. App. LEXIS 7 (Ky. Ct. App. 1988), overruled, Maney v. Mary Chiles Hosp., 1989 Ky. App. LEXIS 12 (Ky. Ct. App. Feb. 3, 1989).
Where, in a negligence action, the trial court held subsection (1) of KRS 413.135 unconstitutional, the trial court should have sent a copy of its memorandum opinion to the attorney general and given him or her an opportunity to be heard before judgment was entered, where the parties had not previously notified the attorney general of the constitutional attack, and the constitutional issue was collateral to the underlying cause of action. Stewart v. William H. Jolly Plumbing Co., 743 S.W.2d 861, 1988 Ky. App. LEXIS 7 (Ky. Ct. App. 1988), overruled, Maney v. Mary Chiles Hosp., 1989 Ky. App. LEXIS 12 (Ky. Ct. App. Feb. 3, 1989).
While allowing the Kentucky Attorney General a reasonable time to respond to a claim that a state statute is invalid is the better practice, neither KRS 418.075 nor CR 24.03 require the Attorney General to decline intervention expressly, nor do they establish a period of delay between the notice and the entry of judgment. Hinkle v. Commonwealth, 104 S.W.3d 778, 2002 Ky. App. LEXIS 1848 (Ky. Ct. App. 2002).
4. Appellate Review.
Since applicants for intervention are not parties to an action and do not present claims for relief in an action, unless and until they are permitted to intervene under this rule, recitation under CR 54.02 of a determination that there is no just reason for delay and that the order is final is neither a condition precedent to appellate review of a denial of intervention sought as a matter of right, nor a vehicle to authorize appellate review of a denial of a permissive intervention prior to judgment disposing of the whole case. Ashland Public Library Board of Trustees v. Scott, 610 S.W.2d 895, 1981 Ky. LEXIS 212 (Ky. 1981).
Although the plaintiffs failed to give notice to the attorney general, remand to the trial court was not appropriate as the defendant did not demonstrate how it had been prejudiced by the plaintiffs' failure to notify the attorney general; having failed to raise the issue of noncompliance in the trial court, the defendant waived the right to object on appeal. Stewart v. William H. Jolly Plumbing Co., 743 S.W.2d 861, 1988 Ky. App. LEXIS 7 (Ky. Ct. App. 1988), overruled, Maney v. Mary Chiles Hosp., 1989 Ky. App. LEXIS 12 (Ky. Ct. App. Feb. 3, 1989).
5. Final Order.
The order of a trial court which denies a motion to intervene as a matter of right in a civil action under this section is an appealable final order even though it does not contain the dual recitation required by CR 54.02. Ashland Public Library Board of Trustees v. Scott, 610 S.W.2d 895, 1981 Ky. LEXIS 212 (Ky. 1981).
Rule that the provisions of CR 54.02(1) do not encompass orders denying intervention applies to post-judgment motions to intervene as well as pre-judgment motions to intervene. Thus, once 30 days passed after the entry of orders denying post-judgment motions to intervene, it was too late to appeal them, requiring dismissal under CR 73.02(2). Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
6. Constitutional Issues.
The language of KRS 418.075 and this rule evinces a strong public policy in favor of notification to the Attorney General whenever the constitutionality of a statute is placed in issue despite the location of KRS 418.075 in the Kentucky Declaratory Judgments Act and the appearance of this rule in the rules section relating to intervention. Maney v. Mary Chiles Hosp., 785 S.W.2d 480, 1990 Ky. LEXIS 31 (Ky. 1990).
Failure of a party advocating unconstitutionality to give notice does not render the trial court's decision on the issue non-reviewable. Maney v. Mary Chiles Hosp., 785 S.W.2d 480, 1990 Ky. LEXIS 31 (Ky. 1990).
The appellants' failure to notify the Attorney General of their constitutional challenges provided the trial court with a sufficient basis to overrule their oral motions requesting that the trial court declare Kentucky's Sex Offender Registration Act, more commonly referred to as Megan's Law, unconstitutional. Brashars v. Commonwealth, 25 S.W.3d 58, 2000 Ky. LEXIS 104 (Ky. 2000), cert. denied, Brashars v. Kentucky, 531 U.S. 1100, 121 S. Ct. 834, 148 L. Ed. 2d 715, 2001 U.S. LEXIS 566 (2001), cert. denied, Johnston v. Kentucky, 531 U.S. 1098, 121 S. Ct. 828, 148 L. Ed. 2d 710, 2001 U.S. LEXIS 528 (2001).
7. Motion Required.
Because a county attorney failed to submit any application to intervene on behalf of the Commonwealth of Kentucky's Cabinet for Health and Family Services, the Cabinet was not properly before the family court. Its motion to set child support was thus ineffectual, and, as a result, the family court should have entered no order of child support. Boggs v. Commonwealth Ex Rel. Boggs, — S.W.3d —, 2012 Ky. App. LEXIS 133 (Ky. Ct. App. 2012), review denied and ordered not published, Commonwealth ex rel. Boggs v. Boggs, — S.W.3d —, 2013 Ky. LEXIS 188 (Ky. Feb. 13, 2013).
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Rule 25.  Substitution of parties.
Rule 25.01.  Death.
Text
(1)  If a party dies during the pendency of an action and the claim is not thereby extinguished, the court, within the period allowed by law, may order substitution of the proper parties. If substitution is not so made the action may be dismissed as to the deceased party. The motion for substitution may be made by the successors or representatives of the deceased party or by any party, and, together with the notice of hearing, shall be served on the parties as provided in Rule 5, and upon persons not parties as provided in Rule 4 for the service of summons. Upon becoming aware of a party's death, the attorney(s) of record for that party, as soon as practicable, shall file a notice of such death on the record and serve a copy of such notice in the same manner provided herein for service of the motion for substitution.
(2)  In the event of the death of one or more of the plaintiffs or one or more of the defendants in an action in which the right sought to be enforced survives only to the surviving plaintiffs or only against the surviving defendants, the action does not abate. In the event the right of action does not survive to or against the remaining parties, the court may render judgment as between them if it can do so without prejudice to others. In either case the death shall be noted of record and the action shall proceed in favor of or against the surviving parties.
History
(Amended November 13, 2006, effective January 1, 2007.)
Annotations

Cited:  Boggs v. Blue Diamond Coal Co., 497 F. Supp. 1105, 1980 U.S. Dist. LEXIS 13299 (E.D. Ky. 1980); Hamilton v. Commonwealth Transp. Cabinet, Dep't of Highways, 799 S.W.2d 39, 1990 Ky. LEXIS 140 (Ky. 1990); Rehm v. Clayton, 132 S.W.3d 864, 2004 Ky. LEXIS 86 (Ky. 2004); Rehm v. Clayton, 132 S.W.3d 864, 2004 Ky. LEXIS 86 (Ky. 2004).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Construction.
 	3. 	Appeal Pending.
 	4. 	Real Property Actions.
 	5. 	Timeliness.
 	6. 	Witness Unavailable.
 	7. 	Necessity of Revivor.
 	8. 	Timeliness.
 	9. 	Nonresidents.
 	10. 	Collateral Attack on Judgment.
1. In General.
In an action by a bank to have a deed from a debtor to his mother set aside as fraudulent where the mother died one day after the debtor filed his petition in bankruptcy, the bank moved for revivor, and the trustee moved to intervene, the court erred in sustaining the special demurrer of the mother's heirs and should have granted the revivor and then substituted the trustee for the bank. Citizens Bank & Trust Co. v. McEuen, 281 Ky. 113, 134 S.W.2d 1012, 1939 Ky. LEXIS 22 (Ky. 1939) (decided under prior law).
2. Construction.
The word “may” is construed as not arrogating to the courts a discretionary authority but as recognizing and allowing for those instances in which the right to have the action dismissed has been lost, as by waiver, estoppel, or consent. Daniel v. Fourth & Market, Inc., 445 S.W.2d 699, 1968 Ky. LEXIS 138 (Ky. 1968).
This rule does not arrogate to the courts a discretionary authority but allows for instances in which the right to have the action dismissed has been lost as by waiver, estoppel or consent. Snyder v. Snyder, 769 S.W.2d 70, 1989 Ky. App. LEXIS 18 (Ky. Ct. App. 1989).
When read together, KRS 395.278 and this rule require that when a litigant dies, any action pending with respect to him must be revived against that decedent's administration and the administrator must be substituted as the real party in interest before the action can proceed; further, when a judgment of a trial court is attacked as void, the real parties in interest must be brought before the court. Snyder v. Snyder, 769 S.W.2d 70, 1989 Ky. App. LEXIS 18 (Ky. Ct. App. 1989).
3. Appeal Pending.
Where a party died after submission of the case on appeal, the effect was the same as if he had died after the judgment on appeal and there was no necessity for revivor in the Court of Appeals. Associated Elec. Co. v. Fitch, 312 Ky. 328, 227 S.W.2d 432, 1950 Ky. LEXIS 650 (1950) (decided under prior law).
Where the right of action survived the death of a party to an appeal, a revivor on appeal was not necessary after submission, since the judgment related back to the date of submission, but, if an appellee died before submission, the appeal was abated and a revivor was necessary, at least where there were no other appellees surviving who had a real interest. Mason v. Anderson, 242 S.W.2d 1011, 1951 Ky. LEXIS 1102 (Ky. 1951) (decided under prior law).
Where a defendant appellee died two days after the record was filed on appeal, his executor was appointed less than a month later, and the motion to revive was not filed until more than 20 months later, the motion was too late. Perkins v. Sims, 350 S.W.2d 715, 1961 Ky. LEXIS 131 (Ky. 1961).
When considered together, KRS 395.278 and subsection (1) of this rule require that when a plaintiff dies, any action pending on the part of the deceased plaintiff must be revived by the decedent's successor or personal representative within one year, and the successor or personal representative must be substituted as the real party in interest. Hammons v. Tremco, Inc., 887 S.W.2d 336, 1994 Ky. LEXIS 128 (Ky. 1994).
4. Real Property Actions.
As to the death of a defendant in an action for the recovery of real property only, the adoption of this rule left unchanged the requirements of §§ 506 and 732(18) of the former Civil Code that the action may be revived against the deceased defendant's “real representatives” and that the words “real representatives” mean the heir or devisee of a deceased person. Levin v. Ferrer, 535 S.W.2d 79, 1975 Ky. LEXIS 10 (Ky. 1975).
Order pursuant to KRS 416.620 directing owners to repay the Commonwealth the difference of approximately $357,000 between the property value found in an interlocutory order and the property value as later found by a jury paid to the owners'  predecessor in interest was proper because the owners had agreed to be substituted for predecessor, and although the predecessor had spent all of the money and owners received none of it, the owners had accepted the burdens of the litigation. Hunsaker v. Commonwealth, 239 S.W.3d 68, 2007 Ky. LEXIS 237 (Ky. 2007).
5. Timeliness.
Circuit court was not in error when it refused to revive divorce action and enter a modified judgment against husband's estate as mandated by the Supreme Court since the mandate was not self-executing and relief was not sought within the time provided by statute. Duvall v. Duvall, 550 S.W.2d 506, 1977 Ky. LEXIS 428 (Ky. 1977).
Revival of a proceeding regarding a qualified domestic relations order was not possible where the former wife's estate waited nearly three (3) years after her death to make a motion substituting the wife's parents as parties to the proceeding under CR 25.01. Smith v. Rice, 139 S.W.3d 539, 2004 Ky. App. LEXIS 202 (Ky. Ct. App. 2004).
Plaintiffs claimed that their attorneys negligently failed to file a motion to revive their suit against their stepmother within one (1) year after her death as required by KRS 395.278. Plaintiffs' suit was properly dismissed on the attorneys' summary judgment motion because no action to revive had been needed; as the stepmother's estate had revived her counterclaims against the children, the estate was before the court for all purposes. Bohlinger v. O'Hara, Ruberg, Taylor, Sloan & Sergent, 2004 Ky. App. LEXIS 317 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 215 (Ky. 2005).
Attorney's failure to disclose the death of his client during litigation of a driver's personal injury action against the client until after the limitations period for revivor under KRS 395.278 had expired misled the driver; it therefore created an estoppel against asserting the limitations defense that would be binding on the client's estate as a beneficiary of the conduct creating the estoppel once the abatement was removed by the application of CR 25.01 in revivor to substitute the client's personal representative. Harris v. Jackson, 192 S.W.3d 297, 2006 Ky. LEXIS 132 (Ky. 2006).
6. Witness Unavailable.
Where defendant charged with conspiracy to murder refused to allow the depositions of his witnesses to be taken and the witnesses refused to give them, defendant was not denied compulsory process for obtaining material witnesses. Sykes v. Commonwealth, 553 S.W.2d 44, 1977 Ky. LEXIS 470 (Ky. 1977).
7. Necessity of Revivor.
Where more than 18 months elapsed after the appointment of a personal representative for a deceased defendant, the court properly dismissed the action as to the children of the deceased defendant who had been made parties after his death without any order of revivor. Furst v. Meek, 297 Ky. 509, 180 S.W.2d 410, 1944 Ky. LEXIS 760 (1944) (decided under prior law).
Revival under KRS 395.278 and substitution of the parties pursuant to CR 25.01 was not required for a case to proceed where an individual's action seeking to set aside a deed had been submitted to the trial court for judgment before the individual died. Theisen v. Estate of Wilson, 226 S.W.3d 59, 2007 Ky. LEXIS 132 (Ky. 2007).
Plaintiff's personal injury suit against a motorist was properly dismissed because the motorist died while the suit was pending, and the action was not revived within one year of the motorist's death as required by KRS 395.278; although plaintiff's counsel argued that the motorist's counsel intentionally misled him into thinking she was going to provide him information he needed to file the probate petition and that, therefore, the KRS 395.278 period was tolled, counsel did not show that the motorist's counsel hid the truth from anyone, and in the five months between learning of the motorist's death and the reviver deadline, plaintiff never moved the trial court to compel the motorist's counsel to act. Frank v. Estate of Enderle, 253 S.W.3d 570, 2008 Ky. App. LEXIS 76 (Ky. Ct. App. 2008).
Although a medical malpractice action alleging delay in the diagnosis of breast cancer had to be revived or brought in the name of the personal representative of the estate when the patient/party in interest died under CR 25.01(1), KRS 411.140, and KRS 395.278, a radiologist's employer waived the revival requirement by continuing to actively litigate the case for over three years after the expiration of the revival statute of limitations. Burnham v. Radiology Group of Paducah, P.S.C., — S.W.3d —, 2010 Ky. App. LEXIS 44 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2010 Ky. LEXIS 322 (Ky. Nov. 10, 2010).
8. Timeliness.
The filing of the petition for a revivor and the issuance of process without qualification or restriction by the plaintiff were to be regarded as the commencement of an action so far as avoiding the bar of limitation upon a revivor of the action. Harris' Ex'x v. Chesapeake & O. R. Co., 304 Ky. 840, 202 S.W.2d 154, 1947 Ky. LEXIS 697 (Ky. 1947) (decided under prior law).
In an action to recover realty where the court dismissed the action when the plaintiff had not moved for revivor within a year from the defendant's death, the court properly overruled a motion to set aside the dismissal, since the action concerned the title to realty notwithstanding a consequential claim for rent. Brumagen v. Hammons, 263 S.W.2d 115, 1953 Ky. LEXIS 1247 (Ky. 1953) (decided under prior law).
9. Nonresidents.
An action could not be revived against a nonresident personal representative. Riggs v. Schneider's Ex'r, 279 Ky. 361, 130 S.W.2d 816, 1939 Ky. LEXIS 291 (Ky. 1939) (decided under prior law).
Where a plaintiff dies, the notice of motion to revive may properly be served on the attorney of a nonresident defendant. Associated Elec. Co. v. Fitch, 312 Ky. 328, 227 S.W.2d 432, 1950 Ky. LEXIS 650 (1950) (decided under prior law).
10. Collateral Attack on Judgment.
In a collateral attack on a judgment, the absence of jurisdiction due to a failure of proper revivor must have affirmatively appeared of record and could not be established by extrinsic evidence. Warfield Natural Gas Co. v. Ward, 286 Ky. 73, 149 S.W.2d 705, 1940 Ky. LEXIS 1 (Ky. 1940) (decided under prior law).
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Rule 25.02.  Incompetency.
Text
If a party becomes incompetent, the court upon motion served as provided in Rule 25.01 may allow the action to be continued by or against his representative.
Annotations
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Rule 25.03.  Transfer of interest.
Text
In case of any transfer of interest, the action may be continued by or against the original party, unless the court upon motion directs the person to whom the interest is transferred to be substituted in the action or joined with the original party. Service of the motion shall be made as provided in Rule 25.01.
Annotations

NOTES TO DECISIONS

 	1. 	Transfer.
 		2. 	— Notice.
 	3. 	Real Estate.
 	4. 	Insurance Companies.
 	5. 	Intervention.
 	6. 	Motion to Dismiss.
1. Transfer.
Where a county made deposits in a bank to be used to pay the state highway commission the county's share of road construction costs, the bank refused to make the payments to the highway commission, state on behalf of the highway commission brought suit against the bank to collect, and the highway commission satisfied the obligation from other funds due the county, there was a transfer of the claim of the highway commission to the county. Commonwealth use of State Highway Com. v. Wilhoit, 274 Ky. 831, 120 S.W.2d 670, 1938 Ky. LEXIS 352 (Ky. 1938) (decided under prior law).
2. — Notice.
Where the interest of the plaintiff was transferred during the progress of an action and the transferee proceeded with the action under the name of the transferor, he was bound by the conduct of the transferor and the defendant could not be prejudiced even though he did not receive notice of the transfer. Nicholson v. Thomas, 277 Ky. 760, 127 S.W.2d 155, 1939 Ky. LEXIS 718 (Ky. 1939) (decided under prior law).
3. Real Estate.
A judgment for possession of real estate was not invalidated because the plaintiff sold the land while the action was pending, since the buyer was entitled to proceed with the action in the plaintiff's name. English v. Carter, 300 Ky. 580, 189 S.W.2d 839, 1945 Ky. LEXIS 594 (1945) (decided under prior law).
In an action to determine title to realty, the trial court properly allowed assignee of one of the parties to be made a party. Hollon v. Rose, 268 S.W.2d 641, 1954 Ky. LEXIS 917 (Ky. 1954) (decided under prior law).
4. Insurance Companies.
Where a subcontractor's employee was injured through the negligence of the general contractor and the subcontractor brought an action for indemnity against the general contractor resulting in judgment for the subcontractor although the workmen's compensation benefits had been paid by the subcontractor's insurance carrier, the judgment was reversed with instructions to make the insurance carrier a party. Johnson v. Ruby Lumber Co., 278 S.W.2d 71, 1954 Ky. LEXIS 1259 (Ky. 1954) (decided under prior law).
5. Intervention.
Where a cause of action or any part of it has been assigned after the commencement of the action, the action may continue in the name of the assignor, with the right but not the requirement of the assignee to intervene and assert his rights to the recovery. Works v. Winkle, 314 Ky. 91, 234 S.W.2d 312, 1950 Ky. LEXIS 1032 (1950), questioned, Louisville & N. R. Co. v. Mack Mfg. Corp., 269 S.W.2d 707, 1954 Ky. LEXIS 1010 (Ky. 1954) (decided under prior law).
6. Motion to Dismiss.
Where a boardinghouse operator brought an action against the personal representative of a former boarder and the personal representative moved to dismiss on the ground that the plaintiff was not the real party in interest since she had assigned the claims to her creditors, the motion was properly denied after the assignees were joined as plaintiffs. Kemper v. Asher's Adm'x, 272 Ky. 461, 114 S.W.2d 525, 1938 Ky. LEXIS 142 (Ky. 1938) (decided under prior law).
Rule 25.04.  Public officers — Death or separation from office.
Text
When an officer of the state, a county, city, or other governmental agency is a party to an action and during its pendency dies, resigns, or otherwise ceases to hold office, the action may be continued and maintained by or against his successor. Substitution may be made upon written motion of the successor or any party.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations

NOTES TO DECISIONS
1. Commissioner of Revenue.
Where, in an action to collect delinquent state taxes, the real party in interest was the state, it was not mandatory to substitute various commissioners of revenue, since the real party in interest was before the court. Koehler v. Commonwealth, 432 S.W.2d 397, 1968 Ky. LEXIS 325 (Ky. 1968).
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Rule 26.  General provisions governing discovery.
Rule 26.01.  Discovery methods.
Text
(1)  Parties may obtain discovery by one or more of the following methods: depositions upon oral examination or written questions; written interrogatories; production of documents or things or permission to enter upon land or other property, for inspection and other purposes; physical and mental examinations; and requests for admission. Unless the court orders otherwise under Rule 26.03, the frequency of use of these methods is not limited.
(2)  Electronic Format. In addition to serving a hard copy, a party propounding or responding to interrogatories, requests for production, or requests for admission is encouraged to serve the discovery request or response in an electronic format (either on a disk or as an electronic document attachment) in any commercially available word processing software system. If transmitted on disk, each disk shall be labeled, identifying the caption of the case, the document, and the word processing version in which it is being submitted. If more than one disk is used for the same document, each disk shall be in the same word processing version, shall be similarly labeled and also shall be sequentially numbered. If transmitted by electronic mail, the document must be accompanied by electronic memorandum providing the forgoing identifying information.
History
(Amended effective October 1, 1971; amended October 29, 2004, effective January 1, 2005.)
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Electronic Discovery Issue: Note: The Decision to Compel Unrestricted Forensic Imaging: A Note Discussing John B. v. Goetz, 36 N. Ky. L. Rev. 629 (2009).
Opinions of Attorney General. Open Records provisions are not a substitute for requests under discovery procedures associated with civil actions as, where records may subsequently be offered as evidence in court, problems in establishing their integrity may be more difficult for those obtained under Open Records provisions, as compared with records obtained under discovery procedures. OAG 89-53.
Open Records provisions should not be used as a substitute for discovery under Civil Rules where litigation is involved. OAG 89-65.
Cited:  Bell v. Board of Education, 450 S.W.2d 229, 1970 Ky. LEXIS 428 (Ky. 1970); Fiscal Court of Jefferson County v. Smith, 455 S.W.2d 550, 1970 Ky. LEXIS 256 (Ky. 1970); Carter v. Craig, 574 S.W.2d 352, 1978 Ky. App. LEXIS 626 (Ky. Ct. App. 1978); Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983); St. Luke Hosps., Inc. v. Kopowski, 160 S.W.3d 771, 2005 Ky. LEXIS 134 (Ky. 2005).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Late Filing.
 	3. 	Discretion of Court.
 	4. 	Deposition of Opposing Counsel.
1. In General.
The Kentucky civil rules, like the federal rules, give the trial court broad power to control the use of the discovery process and to prevent its abuse. Hoffman v. Dow Chemical Co., 413 S.W.2d 332, 1967 Ky. LEXIS 387 (Ky. 1967).
2. Late Filing.
Where, six months after the record on appeal was filed, the appellees filed in the trial court a copy of an alleged discovery deposition taken years before by the appellees with no adequate explanation for the delay, the deposition was stricken from the record on appeal and was not considered as evidence on the appeal. United Fuel Gas Co. v. Preece, 465 S.W.2d 924, 1970 Ky. LEXIS 98 (Ky. 1970).
3. Discretion of Court.
Even if it would have been proper for the magistrates to delve into the motives and factual reasons for the decision to raise the health tax rate to the maximum amount of four cents, the trial judge did not abuse his discretion in denying the request of the magistrates to depose members of the health board, for the court had ample reasons to deny the request on the grounds of relevancy, timeliness, delay in the proceedings, expense, and because the information desired was either public record, stipulated, or offered to be provided by the board of health at the court hearing. Trimble County Fiscal Court v. Trimble County Bd. of Health, 587 S.W.2d 276, 1979 Ky. App. LEXIS 469 (Ky. Ct. App. 1979).
Where party continually ignored court's order to answer interrogatories and produce documents and at hearing party offered as the only explanation for failure to comply that his memory was different than when suit was filed, and court rather than finding party in contempt entered a default judgment, standard of review on appeal was whether it was an abuse of discretion by the trial judge; this discretion, however, was not unbridled but must rest upon a finding of willfulness or bad faith on behalf of the party to be sanctioned. Greathouse v. American Nat'l Bank & Trust Co., 796 S.W.2d 868, 1990 Ky. App. LEXIS 142 (Ky. Ct. App. 1990).
4. Deposition of Opposing Counsel.
In some rare or extraordinary circumstance, the deposition of opposing counsel for a party might be necessary, but the potential for harm to the administration of justice is too great to permit such a practice routinely. Where doctor would be available to testify at trial as to what he told the opposing counsel if such became relevant, the discovery of interview sought prior to suit between doctor and opposing counsel failed in several respects to satisfy the required standard and the Court of Appeals' order directing opposing counsel to submit to a deposition was an abuse of discretion. McMurry v. Eckert, 833 S.W.2d 828, 1992 Ky. LEXIS 89 (Ky. 1992).
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Rule 26.02.  Scope of discovery.
Text
(1)  In General. Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.
(2)  Insurance Agreements. A party may obtain discovery of the existence and contents of any insurance agreement under which any person carrying on an insurance business may be liable to satisfy part or all of a judgment which may be entered in the action or to indemnify or reimburse for payments made to satisfy the judgment. Information concerning the insurance agreement is not by reason of disclosure admissible in evidence at trial. For purposes of this section, an application for insurance shall not be treated as part of an insurance agreement.
(3)  Trial Preparation: Materials.
 	(a)  Subject to the provisions of paragraph (4) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under paragraph (1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party's representative (including his attorney, consultant, surety, indemnitor, insurer or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of his case and that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.
 	(b)  A party may obtain without the required showing a statement concerning the action or its subject matter previously made by that party. Upon request, a person not a party may obtain without the required showing a statement concerning the action or its subject matter previously made by that person. If the request is refused, the person may move for a court order. The provisions of Rule 37.01(4) apply to the award of expenses incurred in relation to the motion. For purposes of this subparagraph (b), a statement previously made is (i) a written statement signed or otherwise adopted or approved by the person making it, or (ii) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is a substantially verbatim recital of an oral statement by the person making it and contemporaneously recorded.
(4)  Trial Preparation: Experts.
Discovery of facts known and opinions held by experts, otherwise discoverable under the provisions of paragraph (1) of this rule and acquired or developed in anticipation of litigation or for trial, may be obtained only as follows:
 		(a)  (i)  A party may through interrogatories require any other party to identify each person whom the other party expects to call as an expert witness at trial, to state the subject matter on which the expert is expected to testify, and to state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.
 		 	(ii)  After a party has identified an expert witness in accordance with paragraph (4)(a)(i) of this rule or otherwise, any other party may obtain further discovery of the expert witness by deposition upon oral examination or written questions pursuant to Rules 30 and 31. The court may order that the deposition be taken, subject to such restrictions as to scope and such provisions, pursuant to paragraph (4)(c) of this rule, concerning fees and expenses as the court may deem appropriate.
 		(b)  A party may discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or preparation for trial and who is not expected to be called as a witness at trial, only as provided in Rule 35.02 or upon a showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means.
 		(c)  Unless manifest injustice would result, (i) the court shall require that the party seeking discovery pay the expert a reasonable fee for time spent in responding to discovery under paragraphs (4)(a)(ii) and (4)(b) of this rule, and (ii) with respect to discovery obtained under paragraph (4)(a)(ii) of this rule the court may require, and with respect to discovery obtained under paragraph (4)(b) of this rule the court shall require, the party seeking discovery to pay the other party a fair portion of the fees and expenses reasonably incurred by the latter party in obtaining facts and opinions from the expert.
History
(Amended effective October 1, 1971; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended October 29, 2004, effective January 1, 2005.)
Annotations

Compiler's Notes.
The reference to Rule 37.01(4), in subdivision (3)(b) of this rule, should apparently be to Rule 37.01 (d) due to amendments of that rule.
Cross-References.
See notes to CR 33.01 under headings “In General” and “Relevancy,” Proctor & Gamble Distrib. Co. v. Vasseur, 275 S.W.2d 941, 1955 Ky. LEXIS 403 (Ky. 1955).
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Opinions of Attorney General. Records which are the work product of an attorney in the course of advising a client are not discoverable under subsection (3) of this rule and are therefore exempt from public disclosure under KRS 447.154 and 61.878(1)(j). OAG 82-295.
Records which are the work product of an attorney in the course of advising a client are not discoverable under subsection (3) of this rule and are therefore exempt from public disclosure under KRS 447.154 and 61.878(1)(j). OAG 85-20.
Documents which constitute the work product of an attorney and come within the attorney-client relationship may be excluded from public inspection; thus correspondence between the legal divisions of a state and federal agency pertaining to an ongoing investigation of the state agency need not be made available for public inspection by the state agency, and correspondence between two agencies pertaining to an investigation of a state agency need not be released by the state agency when it consists of preliminary documents containing the observations, opinions and comments of various personnel of the two agencies. OAG 87-28.
Those specific documents which are actually generated in the course of the attorney-client relationship, and therefore fall squarely within the privilege, or are the work product of an attorney, may be withheld from public inspection pursuant to subsections (1) and (3) of this rule, KRS 447.154 and KRS 61.878(1)(j). OAG 91-108.
Records which are privileged or which represent the work product of an attorney in the course of defending or prosecuting a case are not discoverable under this section. OAG 91-214.
City must release the monthly statements prepared by the City's attorneys which reflect the general nature of the legal services rendered to city, but should those invoices disclose substantive matters protected by the attorney client privilege, and exempt under KRS 61.878(1)(j), the exempt material should be separated from the nonexempt materials, and the nonexempt materials released for public inspection. OAG 92-14.
The work product doctrine protects from discovery, and access under the Open Records Act, materials prepared or collected by an attorney in the course of preparation for litigation; however, travel expense records are not in the nature of attorney work product since they cannot be characterized as mental impressions, conclusions, opinions, or legal theories of an attorney concerning that litigation. OAG 95-ORD-18.
Records which are the work product of an attorney in the course of litigation or advising a client are not discoverable under this rule and are therefore exempt under KRS 447.154 and KRS 61.878(1)(l). OAG 00-ORD-99.
A city properly denied a request for records reflecting the amount of funds that the city area government self insurance trust reserved or recorded as a liability with respect to certain litigation, since disclosure of the records would have revealed the mental impressions, thoughts, and conclusions of the attorneys in evaluating and estimating the value of the legal claim and thus was nondiscoverable and exempt from disclosure. OAG 00-ORD-99.
Where the description of legal services in the billing statements contained privileged attorney-client communications and the mental impressions of legal counsel, the agency properly exercised its prerogative to redact information from its attorney billing records that would disclose substantive matters protected by the attorney-client privilege (SCR 3.130(1.6)) and the attorney work product doctrine (CR 26.02(3) and KRE 503), in tandem with KRS 61.878(1)(l). OAG 03-ORD-237.
Cited:  Wiglesworth v. Wright, 269 S.W.2d 263, 1954 Ky. LEXIS 990 (Ky. 1954); Hurt v. Cooper, 175 F. Supp. 712, 1959 U.S. Dist. LEXIS 2987 (W.D. Ky. 1959); Chism v. Lampach, 352 S.W.2d 191, 1961 Ky. LEXIS 194 (Ky. 1961); Fiscal Court of Jefferson County v. Smith, 455 S.W.2d 550, 1970 Ky. LEXIS 256 (Ky. 1970); Hicks v. Cole, 566 S.W.2d 169, 1977 Ky. App. LEXIS 917 (Ky. Ct. App. 1977); National Gypsum Co. v. Corns, 736 S.W.2d 325, 1987 Ky. LEXIS 244 (Ky. 1987); Pendleton Bros. Vending, Inc. v. Commonwealth Finance & Admin. Cabinet, 758 S.W.2d 24, 1988 Ky. LEXIS 46 (Ky. 1988); Hahn v. Univ. of Louisville, 80 S.W.3d 771, 2001 Ky. App. LEXIS 84 (Ky. Ct. App. 2001); Miller v. Marymount Med. Ctr., 125 S.W.3d 274, 2004 Ky. LEXIS 13 (Ky. 2004); Commonwealth v. Chauvin, 316 S.W.3d 279,  2010 Ky. LEXIS 146 (Ky. 2010); Hencye v. White, — S.W.3d —, 2016 Ky. App. LEXIS 85 (Ky. Ct. App. 2016).
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1. In General.
In discovery proceedings where there is nothing before the court but the complaint and answer, the pleadings are the touchstone by which the subject matter of the action is determined. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
2. Relevancy.
The question of relevancy is more loosely construed upon pretrial examination than at the trial, and the rule requires only relevancy to the subject matter involved in the trial. Maddox v. Grauman, 265 S.W.2d 939, 1954 Ky. LEXIS 772, 41 A.L.R.2d 964 (Ky. 1954).
Inquiries in discovery proceedings as to the private affairs of nonparties to the action and which were not relevant to the subject matter of the action were improper and could not be justified on the grounds that they appeared to be reasonably calculated to lead to the discovery of admissible evidence. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
The rule in discovery proceedings is that the court has a duty to keep the inquiry within reasonable bounds and to restrict questions to those having substantial relevancy to a sensible investigation. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
Relevancy is more loosely construed for purposes of discovery than for trial. It is not necessary that the information sought be admissible as competent evidence at trial; even though it might be otherwise incompetent and inadmissible, information may be elicited if it appears reasonably calculated to lead to the discovery of admissible evidence. Ewing v. May, 705 S.W.2d 910, 1986 Ky. LEXIS 219 (Ky. 1986).
The discovery which insurer sought was relevant to the unfair claims settlement practices action and insurer was prepared to concede that no discovery would be attempted beyond the limits imposed by the attorney/client privilege; therefore, the discovery which insurer sought was both appropriate and a reasonable accommodation of the attorney/client privilege. Riggs v. Schroering, 822 S.W.2d 414, 1991 Ky. LEXIS 202 (Ky. 1991).
Court of Appeals' denial of an insurer's petition for writ of prohibition in a bad faith claim against it was affirmed in part and reversed in part where the insurer was entitled to the same with regard to discovery of advertising information and certain aspects of personnel files, which was irrelevant information to the underlying litigation, but otherwise, the insurer failed to show irreparable harm as to the other discovery requests as it did not adequately prove that compliance required disclosure of trade secrets. Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 2004 Ky. LEXIS 242 (Ky. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 443 (Ky. Jan. 20, 2005).
Trial court properly limited discovery to evidence that was essential to a resolution of the issues in a dispute over attorney fees following the settlement of a child sexual abuse class action lawsuit where an attorney continuously sought the introduction of evidence pertaining to inadmissible and irrelevant collateral issues rather than evidence quantifying the amount of work the attorney actually performed. Bonar v. Waite, Schneider, Bayless & Chesley Co., L.P.A., — S.W.3d —, 2009 Ky. App. LEXIS 201 (Ky. Ct. App. 2009).
In a declaratory action brought to determine the validity of a new regulation pertaining to gambling, the parties had a right to develop proof and to present evidence as to whether certain wagers met a statutory definition. A party's request for discovery was relevant and necessary to that determination, and the court's denial of discovery constituted an abuse of discretion. Family Trust Found., Inc. v. Ky. Horse Racing Comm'n, — S.W.3d —, 2012 Ky. App. LEXIS 93 (Ky. Ct. App. 2012).
3. — Another Action Pending.
Where inquiries were made to gain information to be used in a matter pending before the national labor relations board, they related to a collateral purpose and were improper since the subject matter of the action was wages owed by the corporation to employes and there was no alleged connection with the petitioners who were officers of corporations engaged in leasing coal lands. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
4. Insurance Agreements.
Questions as to liability insurance carried, name of carrier and limits of coverage propounded to defendant in pretrial deposition were relevant to the subject matter of the litigation in automobile damage action and within the spirit and meaning of this rule. Such facts are not privileged within meaning of CR 37.02, and the court is plainly authorized, under CR 34, to require the production of a liability insurance policy for inspection, and copying or photographing. Maddox v. Grauman, 265 S.W.2d 939, 1954 Ky. LEXIS 772, 41 A.L.R.2d 964 (Ky. 1954).
Accident victim was unable to show that an insurer committed fraud or violated the Kentucky Unfair Claims Settlement Practices Act, KRS 304.12-230, in failing to truthfully disclose the insured's insurance coverage because, in the two and one-half years of substantial discovery that occurred in the case, the victim elected never to seek discovery of the extent of the insured's insurance as authorized by CR 26.02(2). Cincinnati Ins. Co. v. Hofmeister, 2008 Ky. App. LEXIS 302 (Ky. Ct. App. 2008), op. withdrawn, 2008 Ky. App. LEXIS 313 (Ky. Ct. App. 2008), cert. denied, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7442 (U.S. Oct. 13, 2009).
5. Argumentative Questions.
The question, in a pretrial deposition, addressed to the physician attending the decedent with respect to the continued use of morphine was properly excluded as argumentative in proceedings to probate will. Simpson v. Sexton, 311 S.W.2d 803, 1958 Ky. LEXIS 217 (Ky. 1958).
6. Privileged Matters.
In a pretrial deposition where the question addressed to the executor of the will was an invasion of the privilege of lawyer and client, the question was properly excluded. Simpson v. Sexton, 311 S.W.2d 803, 1958 Ky. LEXIS 217 (Ky. 1958).
Where a liability insurance policy required insured to cooperate with the insurance company and obligated the company to provide counsel, a report or other communication made by insured to the liability insurance company, concerning an event which could be made the basis of a claim against him and which was covered by the policy, was a privileged communication, as being between attorney and client. Asbury v. Beerbower, 589 S.W.2d 216, 1979 Ky. LEXIS 293 (Ky. 1979).
In action for breach of employment contract, wherein parties stipulated that the question of damages would only relate to the time the employe had left his job with the employer until he had secured another job and there was no question of punitive damages or damages relating to the employe's reputation but only a question of compensatory damages, the trial court acted correctly in not requiring the employe to answer interrogatories concerning the name and place of his current employer as this would have been an invasion of his privacy and the information sought was irrelevant to the case. Humana, Inc. v. Fairchild, 603 S.W.2d 918, 1980 Ky. App. LEXIS 348 (Ky. Ct. App. 1980).
This rule exempts privileged matters as a subject of an examination; such privileged matters should be limited to communications and other matters which are excluded by Const., § 11, KRS 421.210, or the rules. Ewing v. May, 705 S.W.2d 910, 1986 Ky. LEXIS 219 (Ky. 1986).
Where privileged facts are interwoven with facts that are conceivably privileged, the determining factor is the availability of the nonprivileged facts from other sources, and where no other source exists the balance must be struck in favor of distilling, if possible, nonprivileged facts from documents. Ewing v. May, 705 S.W.2d 910, 1986 Ky. LEXIS 219 (Ky. 1986).
Records that a fired program coordinator requested from an urban county government were privileged as information obtained during an investigation conducted by a law firm that was acting as the urban government's attorney; therefore, the information was not discoverable. Meriwether v. Lexington-Fayette Urban County Gov't, 2002 Ky. App. LEXIS 1 (Ky. Ct. App. 2002), review denied, 2003 Ky. LEXIS 60 (Ky. 2003).
Attorney-client privileged communications do not fall within the ambit of CR 26, and are not discoverable even when the information is essential to the underlying case and cannot be obtained from another source; the fact that a party failed to create a privilege log summarizing the materials it claimed were privileged before submitting the materials for the lower court's review was not fatal to its claim of privilege because the appellant failed to cite to any Kentucky authority requiring the preparation of such a privilege log. Leggett v. Sprint Communs. Co., L.P., — S.W.3d —, 2005 Ky. App. LEXIS 255 (Ky. Ct. App. 2005), aff'd in part, rev'd in part, 307 S.W.3d 109,  2010 Ky. LEXIS 64 (Ky. 2010).
The companies'  general claim that all their business and financial records were confidential was insufficient to defeat plaintiff's proper discovery request under CR 26.02(1). Moreover, any concern about plaintiff gaining a competitive advantage through the revelation of the information was alleviated by the stringent confidentiality requirements on most of the material ordered by the trial court. Edwards v. Hickman, 237 S.W.3d 183, 2007 Ky. LEXIS 218 (Ky. 2007).
7. Failure to Disclose Witnesses.
In an action for injuries sustained in a collision accident brought against truck driver and company owner, it was not prejudicial to admit testimony of a witness that both the motorist and truck driver knew about, even though the plaintiff had stated in a pretrial deposition that he did not know of any witnesses to the accident. Jack Cole Co. v. Hoff, 274 S.W.2d 658, 1954 Ky. LEXIS 1236, 51 A.L.R.2d 1 (Ky. 1954).
Upon a showing of the failure of the plaintiff to include an eyewitness's name in response to the defendants' interrogatories, the fact being disclosed during the trial, the defendants were entitled to a continuance. Thompson v. Mills, 432 S.W.2d 448, 1968 Ky. LEXIS 344 (Ky. 1968).
Where the plaintiff failed to include an eyewitness's name in response to the defendants' interrogatories and after the trial the defense learned that the witness's testimony would have been adverse to that of the eyewitness who testified, the defendants were entitled to a new trial. Thompson v. Mills, 432 S.W.2d 448, 1968 Ky. LEXIS 344 (Ky. 1968).
8. Expert Witnesses.
Defendant automobile manufacturer could not discover the opinion of plaintiff's expert witness by deposition. Ford Motor Co. v. Zipper, 502 S.W.2d 74, 1973 Ky. LEXIS 68 (Ky. 1973).
Where the vehicle involved in a collision had been disassembled; the left wheel assembly had been moved away for inspection by defendant owner's engineers and experts in an effort to ascertain whether the left wheel assembly was a factor contributing to the subject collision; the expert made an inspection and a report of the results of his finding, and was not expected to be called as a witness to testify at the trial of the negligence action; it would cost the plaintiff the sum of $1,000 to take the deposition of the expert at his place of residence to ascertain the facts discovered in the investigation and set forth in his written report and the sole and exclusive control of the left wheel assembly was in the hands of the owner's expert and was not available; the Court of Appeals did not err in denying the owner a protective order to prevent disclosure of the expert's report. Big Sandy Wholesale, Inc. v. Conley, 639 S.W.2d 778, 1982 Ky. LEXIS 304 (Ky. 1982).
Where the landowner in condemnation proceeding demonstrated no exceptional circumstances preventing it from obtaining facts or opinions on the same subject by other means, the trial court properly excluded admission of the appraisal report of transportation cabinet employe since such report was an expert opinion pursuant to subsection (4)(b) of this rule. Commonwealth, Dep't of Transp., Bureau of Highways v. Crafton-Duncan, Inc., 668 S.W.2d 62, 1984 Ky. App. LEXIS 486 (Ky. Ct. App. 1984).
Defendants in a medical malpractice action were properly allowed by the court to approach and request interviews with the physicians who had treated the patient and who were to be used by the plaintiff as expert witnesses. Davenport v. Ephraim McDowell Memorial Hospital, Inc., 769 S.W.2d 56, 1988 Ky. App. LEXIS 194 (Ky. Ct. App. 1988).
In a medical malpractice action, the trial court properly excluded the defendant physicians' opinion evidence gleaned from information acquired well after the events at issue since they would not have been testifying from first-hand knowledge and they did not list themselves as experts in response to the plaintiff's interrogatories. Charash v. Johnson, 43 S.W.3d 274, 2000 Ky. App. LEXIS 42 (Ky. Ct. App. 2000).
In a medical malpractice action, the plaintiff's expert witnesses were properly not permitted to testify that the fact that a nurse director of a clinic was not a registered nurse had a negative impact on the quality of care at the clinic, where the plaintiff failed to amend his previous disclosures concerning the testimony of the witnesses. Welsh v. Galen of Va., Inc., 71 S.W.3d 105, 2001 Ky. App. LEXIS 59 (Ky. Ct. App. 2001), reprinted as modified, 128 S.W.3d 41, 2001 Ky. App. LEXIS 1611 (Ky. Ct. App. May 11, 2001).
While a nonparty expert witness' financial interest in a litigation is a properly relevant issue for discovery, a request for an expert's personal financial records to prove the expert has a financial interest in the litigation must be tempered against the expert's privacy rights as to personal finances, professional associations, and patients/clients. Those private matters should be respected and should be invaded only as necessary to insure the honesty and accountability of the expert in responding to legitimate inquiries. Primm v. Isaac, 127 S.W.3d 630, 2004 Ky. LEXIS 50 (Ky. 2004).
Trial court abused its discretion in admitting the testimony of a doctor where the manufacturer failed to produce the doctor for a deposition and failed to provide him with materials needed in order for him to form an opinion as to an injured party's condition until after the trial had begun; the manufacturer's disclosure pursuant to CR 26.02(4)(a) was inadequate and prejudiced the injured party. Clephas v. Garlock, Inc., 168 S.W.3d 389, 2004 Ky. App. LEXIS 224 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 285 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 262 (Ky. 2005).
It was error for the trial judge to limit the shareholders'  expert testimony since the witness was timely disclosed as an expert pursuant to CR 26.02, his opinions were seasonably updated, and he was deposed twice and two years had expired between the time of the disclosure and the trial. Equitania Ins. Co. v. Slone & Garrett, P.S.C., 191 S.W.3d 552, 2006 Ky. LEXIS 47 (Ky. 2006).
Because there was evidence that prospective co-counsel provided a doctor with work product prior to the doctor deciding to be a witness for opposing counsel, there was great risk that the doctor's testimony could violate the attorney-client privilege, the alleged injured persons were without an adequate remedy by appeal or otherwise, and allowing the doctor to testify would result in a substantial miscarriage of justice, the petition for a writ of mandamus was granted. Sowders v. Lewis, 241 S.W.3d 319, 2007 Ky. LEXIS 271 (Ky. 2007).
Circuit Court's grant of doctor's and medical center's motions for summary judgment based on plaintiff patient's failure to disclose his expert witnesses was improper; sanctions or an involuntary dismissal, not summary judgment, were proper alternatives for a court to take when the litigation was not at the eve of trial, and the patient had failed to timely comply with pre-trial orders and CR 26.02(4)(a)(i). Collier v. Caritas Health Servs., — S.W.3d —, 2007 Ky. App. LEXIS 425 (Ky. Ct. App. 2007), rev'd, Blankenship v. Collier, 302 S.W.3d 665,  2010 Ky. LEXIS 4 (Ky. 2010).
Substance of a radiologist's testimony was not required to be disclosed in a medical malpractice action because it was not expert testimony as it concerned facts that the radiologist learned and the opinions that the radiologist formed based upon the radiologist's first-hand knowledge of information that the radiologist had observed, gathered, and preserved in interpreting the patient's mammograms. Fraley v. Zambos, — S.W.3d —, 2018 Ky. App. LEXIS 84 (Ky. Ct. App. 2018).
Trial court did not abuse its discretion by failing to exclude expert opinions in a medical malpractice action because (1) the substance of one doctor's trial testimony and the doctor's deposition testimony were sufficiently similar; (2) a doctor who settled with the patient was properly permitted to testify as the testimony of the patient's own expert witness opened the door on the issue of the settlement and injected it into evidence; and (3) the testimony by a hospital's chief operating officer about another doctor was admissible. Fraley v. Zambos, — S.W.3d —, 2018 Ky. App. LEXIS 84 (Ky. Ct. App. 2018).
9. Newly Discovered Evidence.
Where the plaintiff's attorney in a personal injury action was aware that a witness had been subpoenaed to testify, he could have deposed him and learned whether he had made any prior statements regarding the case, but where the witness's prior statement was not contradictory to his trial testimony and would only have allowed the plaintiff to discredit the witness somewhat, the plaintiff's motion for a new trial on the ground of newly discovered evidence was properly overruled since new evidence which would authorize a new trial must be of such unerring character as to preponderate greatly or have a decisive influence upon the evidence and lead to a different result. Thomas v. Surf Pools, Inc., 602 S.W.2d 437, 1980 Ky. App. LEXIS 343 (Ky. Ct. App. 1980).
10. Trial Preparation Materials.
Where, in an action which arose as the result of an automobile accident, the trial court did not require a showing of hardship, as required by subdivision (3)(a) of this rule, before it ordered the disclosure of an investigator's letter to his superior, which letter was in the nature of an accident report and was replete with conclusions, impressions, and opinions, the trial court improperly ordered the letter admitted. Alexander v. Swearer, 642 S.W.2d 896, 1982 Ky. LEXIS 321 (Ky. 1982).
The intent and spirit of this rule is to afford the greatest latitude possible in discovery; however, discovery cannot encroach upon the attorney's work product or the attorney's or other representative's mental impressions, conclusions, opinions or legal theories concerning the litigation. Newsome v. Lowe, 699 S.W.2d 748, 1985 Ky. App. LEXIS 611 (Ky. Ct. App. 1985).
This rule exempts documents and other tangible things from discovery if the material is generated by a party's representative in anticipation of litigation. Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985).
11. — Work Product.
Work product which is primarily factual in nature is not absolutely immune from discovery under the rule. At best, it receives a qualified protection, which is overcome if the opposing party shows substantial need of the material and inability to obtain it elsewhere without undue hardship. Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985).
Work product immunity protects only the documents themselves and not the underlying facts. Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985).
After a case is brought to trial, it becomes less important to protect documents and tangible things prepared in anticipation of litigation and more important to place the relevant facts before the court or jury. Consequently, there is no statutory evidentiary privilege for work product, and this section does not purport to operate beyond discovery. Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985).
The policy of protecting counsel's work product prior to litigation applies with equal force to the work product of the party's other representatives, including private investigators. Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985).
Factual information appropriately discoverable from a party through deposing an employee or former employee must be differentiated from trial preparation materials protected by the work product rule covered in this rule and a trial court can and must be depended upon to differentiate between legitimate claims of privilege and withholding information simply because it is or may lead to incriminating information which should be discoverable. Meenach v. General Motors Corp., 891 S.W.2d 398, 1995 Ky. LEXIS 4 (Ky. 1995).
The plaintiff doctor in a wrongful use of civil proceedings suit against a law firm and its attorneys may be allowed discovery of the attorneys' files on the malpractice suit brought against the doctor under the exception to the work product doctrine which allows discovery of opinion work product when such information is directly at issue in subsequent litigation and is the only source of information about the attorneys' motivation for filing suit. Morrow v. Brown, Todd & Heyburn, 957 S.W.2d 722, 1997 Ky. LEXIS 160 (Ky. 1997).
In an action arising from a motor vehicle accident involving a taxicab owned by a corporation that was a self-insured entity, a statement about the accident made by the taxicab driver to the corporation's safety department was not protected by the work product exception since (1) the statement was made not by an attorney, but by the driver, (2) there was a substantial need for the statement as the only other witness was deceased, and (3) to preclude discovery of the statement would work an undue hardship, because the plaintiff had no other recourse to obtain the same information. Haney v. Yates, 40 S.W.3d 352, 2000 Ky. LEXIS 156 (Ky. 2000).
In a medical malpractice case, the trial court properly excluded the admission of a letter from plaintiff's counsel to a medical expert because the letter was a pre-litigation expert consultation, which was protected from discovery by the work product rule. Alliant Hosps., Inc. v. Benham, 105 S.W.3d 473, 2003 Ky. App. LEXIS 90 (Ky. Ct. App. 2003).
Prohibition against discovery in the inmate's pending proceeding under RCr 11.42 did not preclude the inmate from obtaining a copy of his file that was kept by his trial counsel. Even though trial counsel claimed that portions of the file were work product, trial counsel was nevertheless obligated to provide the inmate, his former client, with copies of the file. Hiatt v. Clark, 194 S.W.3d 324, 2006 Ky. LEXIS 154 (Ky. 2006).
In regard to work product, there can be no rule of inclusion/exclusion for expert witnesses in an instance that requires a finding of fact as to exactly what the expert reviewed for the opposing party. A simple finding that the expert did review the case for the opposing party and gave an opinion was sufficient. Sowders v. Lewis, 241 S.W.3d 319, 2007 Ky. LEXIS 271 (Ky. 2007).
Writ of prohibition was ordered to be issued barring a trial court judge from enforcing an order requiring coaches and school officials sued in a wrongful death case to turn over witness statements because (1) the statements were taken in anticipation of litigation, even though suit had not been filed when the statements were taken, so the statements were work product under CR 26.02(3)(a), and (2) parents seeking the statements did not show that they could not obtain the substantial equivalent of the statements without undue hardship, as the witnesses whose statements were taken were available to be deposed and nothing showed the witnesses could not provide the same information contained in the witnesses'  earlier statements. Duffy v. Wilson, 289 S.W.3d 555, 2009 Ky. LEXIS 72 (Ky. 2009).
Although the investigative report compiled by the attorney looking into alleged discriminatory conduct of the former supervisor was work product that was discoverable pursuant to CR 26.02(3) if a party seeking discovery had a substantial need for the material in the preparation of his case and he could not obtain the substantial equivalent of the material without undue hardship, the employee was not entitled to discover that report. Any possible hardship was rectified by the trial court's order directing the county government, for whom the investigative report was filed to provide a list of the individuals interviewed during the investigation to permit the employee to obtain the substantial equivalent of the information by deposing those individuals. Adams v. Lexington-Fayette Urban County Gov't, 2009 Ky. App. LEXIS 27 (Ky. Ct. App. 2009), review denied and ordered not published, 2010 Ky. LEXIS 407 (Ky. Dec. 8, 2010).
When discovery is sought of opinion work product of a prosecutor relative to a prior criminal prosecution, there is a heightened standard of compelling need that must be met by the party seeking the discovery under CR 26.02(3)(a); evaluation of discovery requests for work product should always be on a document-by-document basis. In cases where discovery of a prosecutor's work product is sought, the court should consider, among other things, the sensitivity of the documents; the safety and security of the victims, witnesses, and jurors; and the motives of the person seeking the discovery. O'Connell v. Cowan, — S.W.3d —, 2010 Ky. LEXIS 127 (Ky. 2010).
When appellee sued a detective and the city for abuse of process and malicious prosecution, he alleged the detective recommended that the prosecutor file a tampering with physical evidence charge against appellant without evidence to support it; after appellee filed a subpoena commanding the prosecutor to appear at a deposition and to produce her litigation file on appellant's prosecution, the circuit court erred by ruling that the work product privilege in CR 26.02(3)(a) did not apply because the prosecutor was not a party to the civil suit. The Supreme Court of Kentucky directed the circuit court to reevaluate the request for discovery of the prosecutor's opinion work product under the heightened compelling need standard and to conduct an in camera review of the material before permitting discovery. O'Connell v. Cowan, — S.W.3d —, 2010 Ky. LEXIS 127 (Ky. 2010).
Former prosecutor's request for a writ of prohibition to prohibit a trial court from enforcing an order requiring her to turn over her litigation file and to be deposed by the former defendant she prosecuted was improperly denied in favor of the trial judge because the trial court did not evaluate the request for the discovery of the opinion work product under the heightened compelling need standard. O'Connell v. Cowan, — S.W.3d —, 2010 Ky. LEXIS 303 (Ky. 2010).
When discovery is sought of opinion work product of a prosecutor relative to a prior criminal prosecution, there is a heightened standard of compelling need that must be met by the party seeking the discovery. Evaluation of discovery requests for work product should always be on a document-by-document basis. In cases where discovery of a prosecutor's work product is sought, the court should consider, among other things, the sensitivity of the documents; the safety and security of the victims, witnesses, and jurors; and the motives of the person seeking the discovery. O'Connell v. Cowan, 332 S.W.3d 34, 2010 Ky. LEXIS 304 (Ky. 2010).
In deciding an issue of first impression--whether opinion work product of a prosecutor from a criminal case was discoverable--the Kentucky Supreme Court held that, when discovery was sought of opinion work product of a prosecutor relative to a prior criminal prosecution, there was a heightened standard of compelling need that must be met by the party seeking the discovery; while the evaluation of discovery requests for work product should always be on a document-by-document basis. In cases where discovery of a prosecutor's work product is sought, the court should consider, among other things, the sensitivity of the documents; the safety and security of the victims, witnesses, and jurors; and the motives of the person seeking the discovery. While trial courts have the ultimate discretion in discoverability, an evaluation of the discovery request for work product under the substantial need standard for qualified work product is erroneous, and no production of opinion work product was to be ordered without a prior in camera inspection by the district court. O'Connell v. Cowan, 332 S.W.3d 34, 2010 Ky. LEXIS 304 (Ky. 2010).
12. — Substantial Need.
The requirement of substantial need under subdivision (3)(a) of this rule applies where no privilege was invoked. Newsome v. Lowe, 699 S.W.2d 748, 1985 Ky. App. LEXIS 611 (Ky. Ct. App. 1985).
Statement by counsel that obtaining prelitigation consultative letter of physician expert witness could enable him to impeach the witness at trial did not qualify as a showing of a substantial need under subdivision (3)(a) of this rule. Newsome v. Lowe, 699 S.W.2d 748, 1985 Ky. App. LEXIS 611 (Ky. Ct. App. 1985).
Although when the doctor initially took the stand, he had the document in question with him, but he did not review it while on the stand nor did he refer to it during his testimony; thus, he did not use the document at trial and the patient was not entitled to review the document under the concept of present memory refreshed or past recollection recorded. Also, the trial court reviewed the document and determined the patient had no substantial need for it. Barkman v. Overstreet, — S.W.3d —, 2008 Ky. App. LEXIS 104 (Ky. Ct. App. 2008), rehearing denied, 2008 Ky. App. LEXIS 216 (Ky. Ct. App. 2008), review denied and ordered not published, 2008 Ky. LEXIS 302 (Ky. 2008).
13. — Substantial Equivalent.
Where the deposition of physician expert witness revealed that the substance of facts and opinions given indicated that the defendant in a medical malpractice case should have examined the patient within a 14½-hour time span and should not have given her a general anesthetic, the physician expert witness provided a full foundation for his opinions and conclusions and the “substantial equivalent” and “summary of the grounds” mandated by subdivision (3)(a) of this rule was clearly evident. Newsome v. Lowe, 699 S.W.2d 748, 1985 Ky. App. LEXIS 611 (Ky. Ct. App. 1985).
14. — Similarity of Incident.
Where plaintiff wished to interview other car owners who had experienced “sudden acceleration incidents,” it was error for court to require a scientific explanation of incidents as a precursor to allowing discovery; discovery includes the right to investigate to determine similarity. Volvo Car Corp. v. Hopkins, 860 S.W.2d 777, 1993 Ky. LEXIS 109 (Ky. 1993).
15. Prelitigation Consultants.
A prelitigation consultant has a qualified privileged status the same as trial counsel's partners, associates, paralegals and secretaries; the physician consultant was given a qualified immunity because, if full discovery was permitted, this rule would become frustrated or “documents and tangible things” would not be produced or recorded. Newsome v. Lowe, 699 S.W.2d 748, 1985 Ky. App. LEXIS 611 (Ky. Ct. App. 1985).
When a consultant is hired for the purposes of evaluating claims and rendering consultative evaluation reports, his consultation reports are certainly within the orbit of privileged matters; and where physician became expert for trial purposes, his protective shield as an evaluation consultant with a privileged status was not destroyed and his consultation reports were privileged. Newsome v. Lowe, 699 S.W.2d 748, 1985 Ky. App. LEXIS 611 (Ky. Ct. App. 1985).
16. Private Investigators.
Reports and photographs made by private investigator employed by defendants to observe plaintiff were work product which was discoverable under the rule, as the material represented a written record of plaintiff's life over a six-month period following his accident, compiled by a surreptitious observer, where defendant's post-accident activities were hotly contested throughout the litigation, and where the investigative results were relevant unstaged evidence of those events which it would be impossible for plaintiff to duplicate. Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985).
The court did not err in requiring investigator employed by defendant to observe plaintiff to testify at trial when called by plaintiffs, as the facts which he learned during his surveillance of plaintiffs were always outside the protection of this rule. Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985).
17. Inadmissibility at Trial.
An objection to the information sought, as this rule points out, may not be based on the inadmissibility of the information at trial, so long as it appears that the information sought is reasonably calculated to lead to discovery of admissible evidence. Newsome v. Lowe, 699 S.W.2d 748, 1985 Ky. App. LEXIS 611 (Ky. Ct. App. 1985).
18. Waiver.
As a general rule, voluntary disclosure of work product to an adversary operates as a waiver of the work product doctrine's protection. Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985).
Plaintiffs, who had hired a private investigator to observe plaintiff, waived any claim of work product by allowing defendant to depose the investigator. Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985).
19. Decision of Administrative Agency.
In an appeal for judicial review of the final decision of an administrative agency, claiming the agency violated the statutory scheme in making its award, there is no legal impediment, per se, to a so-called “fishing expedition.” The general rules related to discovery apply. Pendleton Bros. Vending, Inc. v. Commonwealth Finance & Admin. Cabinet, 758 S.W.2d 24, 1988 Ky. LEXIS 46 (Ky. 1988).
20. Summary Judgment.
A summary judgment is only proper after a party has been given ample opportunity to complete discovery, and then fails to offer controverting evidence. Pendleton Bros. Vending, Inc. v. Commonwealth Finance & Admin. Cabinet, 758 S.W.2d 24, 1988 Ky. LEXIS 46 (Ky. 1988).
21. Lawyer's Notes.
Where attorney acting as counsel later brought suit against doctor, the handwritten notes of the conversation between attorney and doctor did not constitute a statement of the type described in subsection (3)(b) of this Rule. As such, they were not discoverable as a matter of right. The lawyer's notes were more appropriately characterized as the product of his investigation and were entitled to broad protection. McMurry v. Eckert, 833 S.W.2d 828, 1992 Ky. LEXIS 89 (Ky. 1992).
22. Deposition of Opposing Counsel.
In some rare or extraordinary circumstance, the deposition of opposing counsel for a party might be necessary, but the potential for harm to the administration of justice is too great to permit such a practice routinely. Where doctor would be available to testify at trial as to what he told the opposing counsel if such became relevant, the discovery of interview, sought prior to suit between doctor and opposing counsel, failed in several respects to satisfy the required standard and the Court of Appeals' order directing opposing counsel to submit to a deposition was an abuse of discretion. McMurry v. Eckert, 833 S.W.2d 828, 1992 Ky. LEXIS 89 (Ky. 1992).
23. Consultative Evaluations.
To allow defendant/doctor to use the inadvertently discovered reports of two doctors, which came to defendant outside of discovery procedures, or to admit their depositions, would undermine the purpose of subsection (4)(b) of this Rule, which in part is to encourage prelitigation consultative evaluations. Consultative expert evaluations and the reports rendered under subsection (4)(b) of this Rule should be treated as privileged. Otherwise, if there is no confidentiality in them, the procedure will not be utilized. Morrow v. Stivers, 836 S.W.2d 424, 1992 Ky. App. LEXIS 15 (Ky. Ct. App. 1992).
24. Cross-Examination.
Where the trial court prohibited cross-examination for the purposes of furthering the ends of this rule, such action was not an abuse of discretion. The trial court did not err in limiting the cross-examination of all but one witness in regard to the reports of two other doctors who did not testify. The trial court's reason for this difference was that, though undiscoverable under this rule, the reports were supplied to cross-examined witness. The other witnesses were not at any time supplied with the reports. Morrow v. Stivers, 836 S.W.2d 424, 1992 Ky. App. LEXIS 15 (Ky. Ct. App. 1992).
25. Workers' Compensation.
This section clearly requires that copies of vocational evaluations in a workers' compensation case be furnished to the opposing party. Reisinger v. Grayhawk Corp., 860 S.W.2d 788, 1993 Ky. App. LEXIS 114 (Ky. Ct. App. 1993).
26. Medical.
27. — Hospital Records.
The placement of otherwise discoverable records and information in a peer review file does not entitle them to the protection of KRS 311.377(2). Where it was established that the documents and information requested by patient suing hospital and doctor for medical malpractice and corporate negligence were not internal Peer Review Committee records, but hospital records, including patient and staff complaints, the information and documents requested were clearly discoverable (modifying holding in Adventist Health Systems v. Trude, 880 S.W.2d 539, 1994 Ky. LEXIS 49 (1994)).
28. —Social Security Disability Application.
While it was error for the trial court to order the production of information related to the alleged injured person's social security disability application, there was no prejudice as the records were only used to point out inconsistencies in prior testimony regarding his work history. Peters v. Wooten, 297 S.W.3d 55, 2009 Ky. App. LEXIS 111 (Ky. Ct. App. 2009).
29. KASPER Records.
KRS 218A.202(6), which precludes the release of Kentucky All-Schedule Prescription Electronic Reporting (KASPER) records for discovery purposes, directly conflicts with CR 26.02(1); that portion of KRS 218A.202(6) that prohibits disclosure in discovery in civil litigation is an unconstitutional violation of the separation of powers doctrine as it articulates a rule of practice that purports to control a responsibility assigned by the Kentucky Constitution to the Kentucky Judicial Branch. Commonwealth v. Chauvin, — S.W.3d —, 2008 Ky. App. LEXIS 190 (Ky. Ct. App. 2008), rev'd, 316 S.W.3d 279,  2010 Ky. LEXIS 146 (Ky. 2010).
In view of the powerful interest that plays into the need to keep Kentucky All-Schedule Prescription Electronic Reporting records confidential, the proper method to be used by a trial court, prior to ordering any disclosure of the documents, should be ordering that the KASPER records be produced under seal for a trial court's review in camera  so as to decide what portion of the records, if any, satisfies the relevancy requirement of Ky. R. Civ. P. 26.02(1). Any ordered release of KASPER documents to the parties to an action shall be conditioned upon a confidentiality provision. Commonwealth v. Chauvin, — S.W.3d —, 2008 Ky. App. LEXIS 190 (Ky. Ct. App. 2008), rev'd, 316 S.W.3d 279,  2010 Ky. LEXIS 146 (Ky. 2010).
30. Mandamus.
Issue of whether a judge correctly allowed nursing care experts'  depositions to be taken pursuant to CR 26.02(4)(a)(ii) was an evidentiary issue reviewable on appeal, not an issue for which a writ of mandamus could provide a remedy by compelling a judge to bar the depositions from being read at trial. Mahoney v. McDonald-Burkman, 320 S.W.3d 75,  2010 Ky. LEXIS 201 (Ky. 2010).
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Rule 26.03.  Protective orders.
Text
(1)  Upon motion by a party or by the person from whom discovery is sought, and for good cause shown, the court in which the action is pending or alternatively, on matters relating to a deposition, the court in the judicial district where the deposition is to be taken may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following: (a) that the discovery not be had; (b) that the discovery may be had only on specified terms and conditions, including a designation of the time or place; (c) that the discovery may be had only by a method of discovery other than that selected by the party seeking discovery; (d) that certain matters not be inquired into, or that the scope of the discovery be limited to certain matters; (e) that discovery be conducted with no one present except persons designated by the court; (f) that a deposition after being sealed be opened only by order of the court; (g) that a trade secret or other confidential research, development, or commercial information not be disclosed or be disclosed only in a designated way; (h) that the parties simultaneously file specified documents or information inclosed in sealed envelopes to be opened as directed by the court.
(2)  If the motion for a protective order is denied in whole or in part, the court may, on such terms and conditions as are just, order that any party or person provide or permit discovery. The provisions of Rule 37.01(d) apply to the award of expenses incurred in relation to the motion.
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Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Article: The Anticipation Misconception, 99 Ky. L.J. 9 (2010/2011).
Opinions of Attorney General. A court order sealing a deposition only makes the deposition unavailable for inspection, and it does not preclude a reporter from publishing information he has gained from any other source, including a witness who personally saw or heard the deposition being taken. OAG 80-353.
A deposition hearing is not an open court hearing and when a deposition is taken in a private place, such as a lawyer's office, the person in charge of the premises may limit attendance to counsel, witnesses and parties, and there is no requirement that strangers and news media representatives must be admitted. OAG 80-353.
After a deposition in a civil law suit has been taken and transcribed, the officer taking the deposition is required to file it in the court record, and unless the court has ordered the deposition to be sealed, it may be inspected by the public after it has been filed. OAG 80-353.
A person is in contempt of court only when he violates a court order directed to him or commits a contemptuous act in the presence of the court in session, and under federal and state constitutional provisions the press is free to discover and publish information however obtained. OAG 80-353.
Cited: Goetz v. Commonwealth Dep't of Highways, 438 S.W.2d 86, 1969 Ky. LEXIS 389 (Ky. 1969); E.I.C., Inc. v. Bank of Virginia, 582 S.W.2d 72, 1979 Ky. App. LEXIS 416 (Ky. Ct. App. 1979); Wal-Mart Stores v. Dickinson, 29 S.W.3d 796, 2000 Ky. LEXIS 118 (Ky. 2000); Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 2004 Ky. LEXIS 242 (Ky. 2004); House v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 19 (Ky. Ct. App. 2008); Wolfe v. Wolfe, — S.W.3d —, 2013 Ky. App. LEXIS 35 (Ky. Ct. App. 2013).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Proper Subject Matter.
 	3. 	Time, Place and Manner.
 	4. 	Cost.
 	5. 	Harassment.
 	6. 	Jurisdiction.
 	7. 	Another Action Pending.
 	8. 	Due Process.
 	9. 	Action Where No Motion Made.
 	10. 	Deposition of Opposing Counsel.
 	11. 	Attorney Disciplinary Proceedings.
1. In General.
Those rules governing protection of the party before examination and controlling protection during the course of examination are provisions giving the court broad power to control the use of the discovery process and to prevent its abuse, and the exercise of this power is within the sound discretion of the court. Armstrong v. Biggs, 302 S.W.2d 565, 1957 Ky. LEXIS 197 (Ky. 1957).
Trial court has a wide discretion in protecting persons from abuses of discovery procedures under the civil rules. Gevedon v. Grigsby, 303 S.W.2d 282, 1957 Ky. LEXIS 245 (Ky. 1957).
A protective order is proper where a party requires protection from annoyance, embarrassment, oppression, or undue expense or burden. Ewing v. May, 705 S.W.2d 910, 1986 Ky. LEXIS 219 (Ky. 1986).
2. Proper Subject Matter.
The rule in discovery proceedings is that the court has a duty to keep the inquiry within reasonable bounds and to restrict questions to those having substantial relevancy to a sensible investigation. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
In an action for damage to an oil and gas leasehold where depositions of nonresident owners of fractional interests in the lease were sought to obtain information as to the price paid for their interests and as to reports made to them by the operator of the lease without a showing that the operator made such reports and all such information was available from the operator, the court erred in refusing a protective order to the nonresidents. Hoffman v. Dow Chemical Co., 413 S.W.2d 332, 1967 Ky. LEXIS 387 (Ky. 1967).
3. Time, Place and Manner.
Party giving notice to take deposition has no absolute right to dictate time, place, date or manner of taking. Armstrong v. Biggs, 302 S.W.2d 565, 1957 Ky. LEXIS 197 (Ky. 1957).
4. Cost.
Orderly procedure requires that an attorney secure a ruling, in advance of the taking of a deposition, as to whether the taking will be conditioned upon the payment of his expenses, and if he moves for such a ruling, and is unable to secure action on the motion before the day set for taking the deposition, he may refrain from attending the taking and thereafter move that the deposition be stricken, but the court then can pass upon the question of whether attending the taking would have constituted a hardship, while the party taking the deposition in such circumstances does so at his own peril. Adkins v. International Harvester Co., 286 S.W.2d 528, 1956 Ky. LEXIS 420 (Ky. 1956).
5. Harassment.
In an election contest action, the contestee has the right to take depositions, whether for discovery purposes or for use as evidence, at any time after the action has commenced, but, if a contestee attempts to harass a contestant by scheduling such number and nature of depositions as to seriously interfere with the taking of the contestant's proof and to usurp a substantial amount of the time needed for the presentation of the contestant's case, the court can provide the necessary protection. Britton v. Garland, 335 S.W.2d 329, 1960 Ky. LEXIS 253 (Ky. 1960).
6. Jurisdiction.
The trial court exercised a sound discretion in refusing to attempt to require the secretary-treasurer of two Indiana insurance companies to appear in Kentucky for the purpose of taking his testimony where only one of the companies was authorized to do business in Kentucky and such company had not issued the policies in question, so that trial court had no jurisdiction over the company which issued the automobile liability policy as the policy had been issued to a resident of Indiana by a company which was not authorized to do business in Kentucky. Gevedon v. Grigsby, 303 S.W.2d 282, 1957 Ky. LEXIS 245 (Ky. 1957).
7. Another Action Pending.
The overruling of the plaintiff's motion to stay, defer and postpone the taking of depositions until the final disposition of the federal court action which involved the same issues, parties and attorneys and in which a decision on the merits was imminent constituted a denial of the safeguard against the improper use of the discovery procedure and an abuse of discretion by the trial court. Armstrong v. Biggs, 302 S.W.2d 565, 1957 Ky. LEXIS 197 (Ky. 1957).
8. Due Process.
Where the defendants in a parental termination action filed 156 written interrogatories and the Cabinet for Human Services filed a 17-page summary of services provided the families, the failure of the trial court to compel answers to the specific questions and the granting of a protective order to the Cabinet under subsection (1) of this rule was within the trial court's discretion and was not a denial of procedural due process. V.S. v. Commonwealth, Cabinet for Human Resources, 706 S.W.2d 420, 1986 Ky. App. LEXIS 1069 (Ky. Ct. App. 1986).
Appellate court properly denied the writ of prohibition since the order could be appealed and did not violate the constitutional separation of powers provisions. Jefferson County Fiscal Court v. Shake, 82 S.W.3d 917, 2002 Ky. LEXIS 152 (Ky. 2002).
9. Action Where No Motion Made.
There is no rule or statute which would require a trial judge, sua sponte, to conduct an in camera review of documents to determine the applicability of the attorney-client and work product privilege, where neither party has sought such a review or made a motion for a protective order. Shobe v. EPI Corp., 815 S.W.2d 395, 1991 Ky. LEXIS 99 (Ky. 1991).
10. Deposition of Opposing Counsel.
In some rare or extraordinary circumstance, the deposition of opposing counsel for a party might be necessary, but the potential for harm to the administration of justice is too great to permit such a practice routinely. Where doctor would be available to testify at trial as to what he told the opposing counsel if such became relevant, the discovery of interview, sought prior to suit between doctor and opposing counsel, failed in several respects to satisfy the required standard and the Court of Appeals' order directing opposing counsel, to submit to a deposition was an abuse of discretion. McMurry v. Eckert, 833 S.W.2d 828, 1992 Ky. LEXIS 89 (Ky. 1992).
11. Attorney Disciplinary Proceedings.
A protective order from a circuit court preventing attorney from being deposed by the Kentucky Bar Association was violative of the Kentucky Supreme Court's exclusive jurisdiction over disciplinary proceedings. Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
Research References.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Require Deposition of Out-of-State Witness to be Taken Only on Written Questions, Form 82.06.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena for Taking Testimony upon Deposition and Requiring Witness to Produce Documents, Form 45.04.
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Rule 26.04.  Sequence and timing of discovery.
Text
Unless the court upon motion, for the convenience of parties and witnesses and in the interests of justice, orders otherwise, methods of discovery may be used in any sequence and the fact that a party is conducting discovery, whether by deposition or otherwise, shall not operate to delay any other party's discovery.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Cited: Wolfe v. Wolfe, — S.W.3d —, 2013 Ky. App. LEXIS 35 (Ky. Ct. App. 2013).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Order Requiring Postponement of Taking Deposition so Moving Party may Take First Deposition, Form 81.27.
Rule 26.05.  Supplementation of responses.
Text
A party who has responded to a request for discovery with a response that was complete when made is under no duty to supplement his response to include information thereafter acquired, except as follows:
 	(a)  A party is under a duty seasonably to supplement his response with respect to any question directly addressed to (i) the identity and location of persons having knowledge of discoverable matters, and (ii) the identity of each person expected to be called as an expert witness at trial, the subject matter on which he is expected to testify, and the substance of his testimony.
 	(b)  A party is under a duty seasonably to amend a prior response if he obtains information upon the basis of which (i) he knows that the response was incorrect when made, or (ii) he knows that the response though correct when made is no longer true and the circumstances are such that a failure to amend the response is in substance a knowing concealment.
 	(c)  A duty to supplement responses may be imposed by order of the court, agreement of the parties, or at any time prior to trial through new requests for supplementation of prior responses.
History
(Amended effective October 1, 1971; amended October 18, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Cited:  Hicks v. Cole, 566 S.W.2d 169, 1977 Ky. App. LEXIS 917 (Ky. Ct. App. 1977); Welsh v. Galen of Va., Inc., 71 S.W.3d 105, 2001 Ky. App. LEXIS 59 (Ky. Ct. App. 2001).
NOTES TO DECISIONS
1. Seasonable.
While this rule does not include a definition of “seasonable” as it relates to supplementation of responses to discovery requests, any attempt to supplement answers to interrogatories after trial has commenced is not seasonable within the meaning of the rule. Fratzke v. Murphy, 12 S.W.3d 269, 1999 Ky. LEXIS 155 (Ky. 1999).
Rule 26.06.  Effect of taking deposition or questioning deponent.
Text
The taking of a deposition or the questioning of a deponent shall not make evidence admissible which is otherwise incompetent or constitute a waiver of objections to its admissibility.
Rule 27.  Depositions before action or pending appeal.
Rule 27.01.  Before action.
Text
(1)  Petition. A person who resides in this state and expects to be a party to an action in a court hereof, or who, being a nonresident of this state, has an interest in real property herein, concerning which he expects to be a party to an action in a court hereof; and who desires to perpetuate the testimony of witnesses, may file in the circuit court of the county of the residence of any expected adverse party, or in which the real property is situated, a verified petition entitled in the name of the petitioner, showing: (a) that the petitioner expects to be a party to an action cognizable in a court of this state but is presently unable to bring it or cause it to be brought; (b) the subject matter of the expected action and his interest therein; (c) the facts which he desires to establish by the proposed testimony and his reasons for desiring to perpetuate it; (d) the names or a description of the persons he expects will be adverse parties and their addresses so far as known; and (e) the names and addresses of the persons to be examined and the substance of the testimony which he expects to elicit from each, and shall ask for an order authorizing the petitioner to take the depositions of the persons to be examined named in the petition, for the purpose of perpetuating their testimony.
(2)  Notice and Service. The petitioner shall thereafter serve a notice upon each person named in the petition as an expected adverse party, together with a copy of the petition, stating that the petitioner will apply to the court, at a time and place named therein, for an order described in the petition. At least 20 days before the date of hearing the notice shall be served either within or without the county in the manner provided in Rule 4 for service of summons; but if such service cannot be made upon any expected adverse party named in the petition, the procedure provided in Rule 4 for constructive service shall apply. If any expected adverse party is a person under disability the provisions of Rule 17 shall apply.
(3)  Order and Examination. If the court is satisfied that the perpetuation of the testimony may prevent a failure or delay of justice, it shall make an order designating or describing the persons whose depositions may be taken and specifying the subject matter of the examination and whether the depositions shall be taken upon oral examination or written interrogatories. The depositions may then be taken in accordance with these rules; and the court may make orders of the character provided for by Rules 34 and 37. For perpetuating testimony, each reference therein to the court in which the action is pending shall be deemed to refer to the court in which the petition for such deposition was filed.
(4)  Use of Deposition. If a deposition to perpetuate testimony is taken under these rules or if, although not so taken, it would be admissible in evidence in the courts of the state in which it is taken, or in any United States court sitting in this state, it may be used in any action involving the same subject matter subsequently brought in a court of this state, in accordance with the provisions of Rule 32.01.
History
(Amended effective October 1, 1971; amended October 18, 1977, effective January 1, 1978.)
Annotations

Cross-References.
Land, perpetuation of evidence, KRS 422.160 to 422.190.
Kentucky Law Journal.
Threlkeld, Discovery Before Trial in Kentucky, 37 Ky. L.J. 388 (1949).
Segal, Processing a Workmen's Compensation Case, 49 Ky. L.J. 493 (1961).
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Cited:  Louisville Builders Supply Co. v. Commissioner, 294 F.2d 333, 1961 U.S. App. LEXIS 3637 (6th Cir. 1961).
NOTES TO DECISIONS

 	1. 	During Suspension of Action.
 	2. 	Order by Court.
 	3. 	Abuse of Discretion.
 	4. 	Verification.
1. During Suspension of Action.
Where the plaintiff alleged without contradiction that important matters involved in the litigation needed to be developed by discovery depositions and that the information and evidence available might be lost in the event of the death of either of the witnesses sought to be interrogated, even though the proceedings had been suspended pending the appeal of another suit, depositions for discovery were permitted. Meredith v. Wilson, 423 S.W.2d 519, 1968 Ky. LEXIS 484 (Ky. 1968).
2. Order by Court.
Discovery depositions do not have to be taken by agreement, but rather may be ordered by the court. Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
3. Abuse of Discretion.
It was an abuse of discretion to grant a petition for pre-litigation discovery on the day the petition was served on the parties from whom discovery was sought because (1) Ky. J.P.R. 401, at a minimum, anticipated a hearing, and (2) it was unreasonable to grant a petition for an exceptional remedy on the day the petition was served. Bryant v. Allstate Indem. Co., — S.W.3d —, 2017 Ky. App. LEXIS 37 (Ky. Ct. App. 2017).
It was an abuse of discretion to grant an insurer's pre-litigation discovery petition because (1) the insurer showed no imminent claim against adverse parties from whom discovery was sought, as any claim was against the parties'  carrier, KRS§ 304.47-080 and 304.47-806 and 806 Ky. Admin. Regs. 47:030 mandated no suit against the parties, the insurer could investigate the claim at issue, and (2) the insurer gave no reason to perpetuate the parties'  testimony. Bryant v. Allstate Indem. Co., — S.W.3d —, 2017 Ky. App. LEXIS 37 (Ky. Ct. App. 2017).
4. Verification.
It was an abuse of discretion to grant a petition for pre-litigation discovery because the petition was not verified. Bryant v. Allstate Indem. Co., — S.W.3d —, 2017 Ky. App. LEXIS 37 (Ky. Ct. App. 2017).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Notice of Petition to Perpetuate Testimony, Form 81.12.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Order Authorizing Perpetuation of Testimony (Another form), Form 81.16.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Petition and Order to Perpetuate Testimony--by Resident in any Type of Action, Form 81.14.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Petition by Prospective Plaintiff Under Ky. CR 27.01 to Perpetuate Testimony, Form 300.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Petition to Perpetuate Testimony--Interest in Land Involved, Form 81.13.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Pleadings (Ky. CR 7.01), § 7.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Lands, § 300.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Verification, § 33.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Synopsis to Chapter 300 LANDS, § 300.syn.
Petrilli, Kentucky Family Law, Illegitimacy and Paternity Proceedings, § 31.11.
Rule 27.02.  Pending appeal.
Text
If an appeal has been taken from a judgment of a trial court or before the taking of an appeal if the time therefor has not expired, the trial court in which the judgment was rendered may allow the taking of the depositions of witnesses to perpetuate their testimony for use in the event of further proceedings in the trial court. In such case the party who desires to perpetuate the testimony may make a motion in the trial court for leave to take the depositions, upon the same notice and service thereof as if the action was pending in the trial court. The motion shall show (a) the names and addresses of the persons to be examined and the substance of the testimony which he expects to elicit from each; (b) the reasons for perpetuating their testimony. If the court finds that the perpetuation of the testimony is proper to avoid a failure or delay of justice, it may make an order allowing the depositions to be taken and may make orders of the character provided for by Rules 34 and 35, and thereupon the depositions may be taken and used in the same manner and under the same conditions as are prescribed in these rules for depositions taken in actions pending in the trial court.
History
(Amended effective July 1, 1976; amended October 18, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Perpetuate Testimony Pending Appeal (CR 27.02), Form 81.19.
Rule 27.03.  Perpetuation by action.
Text
Rule 27 does not limit the power of a court to entertain an action to perpetuate testimony.
Annotations

Research References
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Lands, § 300.00.
Rule 28.  Persons before whom depositions may be taken.
Rule 28.01.  Within the state.
Text
Depositions taken in this state, to be used in its courts, shall be taken before an examiner; a judge, clerk, commissioner or official reporter of a court; a notary public; or before such other persons and under such other circumstances as shall be authorized by law.
History
(Amended October 18, 1977, effective January 1, 1978; amended effective February 22, 1978.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Cited:  Vicars v. Beaver Creek Mining Co., 387 S.W.2d 590, 1965 Ky. LEXIS 475 (Ky. 1965); Owsley v. Commonwealth, 428 S.W.2d 199, 1968 Ky. LEXIS 707 (Ky. 1968); Alvey v. Welker, 655 S.W.2d 503, 1983 Ky. App. LEXIS 344 (Ky. Ct. App. 1983).
NOTES TO DECISIONS
1. Search Warrants.
Under this rule and CR 43.13, a notary public is authorized to administer an oath to an affidavit for a search warrant. Owsley v. Commonwealth, 428 S.W.2d 199, 1968 Ky. LEXIS 707 (Ky. 1968).
Rule 28.02.  Without the state.
Text
Depositions may be taken out of this state before a commissioner appointed by the governor of the state where taken; or before any person empowered by a commission directed to him by consent of the parties or by order of the court; or before a judge of a court, a justice of the peace, mayor of a city, or notary public; or before such persons and under such other circumstances as shall be authorized by the law of this state or the place where the deposition was taken.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations

Kentucky Bench & Bar.
Drake, A Practical Guide To Interstate Deposition Subpoenas, Vol. 58, No. 2, Spring 1994, Ky. Bench & Bar 8.
Kentucky Law Journal.
Threlkeld, Discovery Before Trial in Kentucky, 37 Ky. L.J. 388 (1949).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Opinions of Attorney General. Where depositions involving a Kentucky civil action are taken in another state, the laws of the state in which they are taken must be recognized by the Kentucky courts as controlling as to the amount of the reporter or stenographical fees for such taking. OAG 70-355.
Rule 28.03.  Depositions to be used in other states.
Text
A party desiring to take depositions in this state to be used in proceedings outside this state, may produce to a judge of the district court of the district in which the witness resides a commission authorizing the taking of such depositions or proof of notice duly served; whereupon it shall be the duty of the judge to issue, pursuant to Rule 45, the necessary subpoenas. Orders of the character provided in Rule 45.02 may be made upon proper application therefor by the person to whom such a subpoena is directed. Failure by any person without adequate excuse to obey a subpoena served upon him pursuant to this rule may be deemed a contempt of the court from which the subpoena issued.
History
(Amended October 18, 1977, effective January 1, 1978; amended effective February 22, 1978; amended May 4, 1978, effective June 1, 1978.)
Annotations

Kentucky Bench & Bar.
Drake, A Practical Guide To Interstate Deposition Subpoenas, Vol. 58, No. 2, Spring 1994, Ky. Bench & Bar 8.
Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 29.  Stipulations regarding discovery procedure.
Text
Unless the court orders otherwise, the parties may by written stipulation (a) provide that depositions may be taken before any person, at any time or place, upon any notice and in any manner and when so taken may be used like other depositions, and (b) modify the procedures provided by these rules for other methods of discovery except that stipulations extending the time provided in Rules 33.01, 34.02 and 36.01 for responses to discovery may be made only with the approval of the court.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Stipulation as to Taking Depositions, Form 81.10.
Rule 30.  Depositions upon oral examination.
Rule 30.01.  When depositions may be taken.
Text
After commencement of the action, any party may take the testimony of any person, including a party, by deposition upon oral examination. Leave of court, granted with or without notice, must be obtained only if the plaintiff seeks to take a deposition prior to the expiration of 30 days after service of the summons upon any defendant, except that leave is not required (a) if a defendant has served a notice of taking deposition or otherwise sought discovery, or (b) if special notice is given as provided in Rule 30.02(2). The attendance of witnesses may be compelled by subpoena as provided in Rule 45. The deposition of a person confined in prison may be taken only by leave of court on such terms as the court prescribes.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Bench & Bar.
Drake, Kentucky Lawyers and the Fair Debt Collection Practices Act, 51 Ky. Bench & Bar 32 (1987).
Kentucky Law Journal.
Threlkeld, Discovery Before Trial in Kentucky, 37 Ky. L.J. 388 (1949).
Segal, Processing a Workmen's Compensation Case, 49 Ky. L.J. 493 (1961).
Bird, The Representation of Indigent Criminal Defendants in Kentucky, 53 Ky. L.J. 478 (1965).
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Cited:  Armstrong v. Biggs, 275 S.W.2d 60, 1955 Ky. LEXIS 346 (Ky. 1955); Hurt v. Cooper, 175 F. Supp. 712, 1959 U.S. Dist. LEXIS 2987 (W.D. Ky. 1959); Rowley v. Lampe, 331 S.W.2d 887, 1960 Ky. LEXIS 132 (Ky. 1960); Vicars v. Beaver Creek Mining Co., 387 S.W.2d 590, 1965 Ky. LEXIS 475 (Ky. 1965); Sanders v. Mattick, 420 S.W.2d 124, 1967 Ky. LEXIS 99 (Ky. 1967); United Fuel Gas Co. v. Preece, 465 S.W.2d 924, 1970 Ky. LEXIS 98 (Ky. 1970); Hicks v. Cole, 566 S.W.2d 169, 1977 Ky. App. LEXIS 917 (Ky. Ct. App. 1977); Smith v. Food Concepts, Inc., 758 S.W.2d 437, 1988 Ky. App. LEXIS 147 (Ky. Ct. App. 1988); Geary v. Schroering, 979 S.W.2d 134, 1998 Ky. App. LEXIS 107 (Ky. Ct. App. 1998).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Subject Matter.
 		3. 	— Another Action Pending.
 	4. 	During Suspension of Action.
 	5. 	Continuance of Action.
 	6. 	Harassment.
 	7. 	Use at Trial.
 	8. 	Divorce Actions.
 	9. 	Appellate Review.
 	10. 	Notice.
 	11. 	Local Circuit Rules.
 	12. 	Discretion of Court.
 	13. 	Failure to Give Deposition.
 	14. 	Adverse Party.
 	15. 	Illustrative Cases.
1. Purpose.
This rule extends the scope of pretrial examination to a nonparty witness as well as to an adverse party, some of the main purposes being (1) the narrowing of the issues by eliminating matters about which there is no real controversy, (2) the securing of information with respect to the existence of evidence which may be used at the trial, and (3) the obtention of evidence for use at the trial. Maddox v. Grauman, 265 S.W.2d 939, 1954 Ky. LEXIS 772, 41 A.L.R.2d 964 (Ky. 1954).
2. Subject Matter.
In discovery proceedings where there is nothing before the court but the complaint and answer, the pleadings are the touchstone by which the subject matter of the action is determined. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
Inquiries in discovery proceedings as to the private affairs of nonparties to the action and which were not relevant to the subject matter of the action were improper and could not be justified on the grounds that they appeared to be reasonably calculated to lead to the discovery of admissible evidence. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
The rule in discovery proceedings is that the court has a duty to keep the inquiry within reasonable bounds and to restrict questions to those having substantial relevancy to a sensible investigation. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
3. — Another Action Pending.
Where inquiries were made to gain information to be used in a matter pending before the national labor relations board, they related to a collateral purpose and were improper since the subject matter of the action was wages owed by the corporation to employes and there was no alleged connection with the petitioners who were officers of corporations engaged in leasing coal lands. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
4. During Suspension of Action.
Where the plaintiff alleged without contradiction that important matters involved in the litigation needed to be developed by discovery depositions and that the information and evidence available might be lost in the event of the death of either of the witnesses sought to be interrogated, even though the proceedings had been suspended pending the appeal of another suit, depositions for discovery were permitted. Meredith v. Wilson, 423 S.W.2d 519, 1968 Ky. LEXIS 484 (Ky. 1968).
5. Continuance of Action.
In an action for personal injuries, the trial court acted correctly both in overruling the truck driver's motion for a continuance and in sustaining an objection to the evidence pertaining to the truck driver's diligence in attempting to locate witnesses where the collision occurred on December 9, 1955, the complaint was filed on April 18, 1956, the case did not come to trial until February 28, 1957, and the record showed that the truck driver tried on various occasions to subpoena witnesses for the purpose of taking depositions but the subpoenas could not be executed since the sheriff was unable to locate the witnesses. Clement Bros. Constr. Co. v. Moore, 314 S.W.2d 526, 1958 Ky. LEXIS 299 (Ky. 1958).
Where a plaintiff failed to give the name of an eyewitness known to him in answer to an interrogatory asking for the names of eyewitnesses known to him and the defendant did not know of the undisclosed eyewitness until the morning of trial, the defendant's discovery rights were substantially prejudiced and the court committed reversible error in refusing defendant's motion for a continuance upon discovery of the witness. Thompson v. Mills, 432 S.W.2d 448, 1968 Ky. LEXIS 344 (Ky. 1968).
Ex-boyfriend sought a continuance of the domestic violence order (DVO) hearing until the ex-girlfriend could be deposed, but the trial court denied the motion; he did not show how postponing the DVO hearing to conduct discovery would have changed the outcome of the proceedings, the timely holding the domestic violence hearing is essential to the purpose of the statutes, and as the trial court conducted the hearing in a full and fair manner, the ex-boyfriend was afforded due process. Hohman v. Dery, 371 S.W.3d 780,  2012 Ky. App. LEXIS 330 (Ky. Ct. App. 2012).
6. Harassment.
In an election contest action, the contestee has the right to take depositions, whether for discovery purposes or for use as evidence, at any time after the action has commenced, but, if a contestee attempts to harass a contestant by scheduling such number and nature of depositions as to seriously interfere with the taking of the contestant's proof and to usurp a substantial amount of the time needed for the presentation of the contestant's case, the court can provide the necessary protection. Britton v. Garland, 335 S.W.2d 329, 1960 Ky. LEXIS 253 (Ky. 1960).
7. Use at Trial.
There was no error in allowing medical testimony concerning permanent injuries in a personal injury suit where the defendant had fair notice that the plaintiff would seek to prove permanent injuries and the defendant had available a remedy by way of discovery to secure information concerning plaintiff's claim and to reduce any element of surprise concerning a claim of permanent injury. Louisville Water Co. v. Cook, 430 S.W.2d 322, 1968 Ky. LEXIS 396 (Ky. 1968).
8. Divorce Actions.
A wife could not be compelled in a divorce suit to give her deposition as if under cross-examination, even though the statute relating to the husband-wife privilege was amended to permit a wider range of testimony in such cases, since a reservation was made that neither could be compelled to testify for or against the other. Wiglesworth v. Wright, 269 S.W.2d 263, 1954 Ky. LEXIS 990 (Ky. 1954).
Subsection (1) of CR 43.04 applies to  trial by deposition and does not authorize the court to prohibit pretrial depositions permitted by this rule. Robinson v. Robinson, 363 S.W.2d 111, 1962 Ky. LEXIS 275 (Ky. 1962).
Where husband had left state and did not appear in a divorce action, the wife should have been given the opportunity to take pretrial discovery depositions. Robinson v. Robinson, 363 S.W.2d 111, 1962 Ky. LEXIS 275 (Ky. 1962).
9. Appellate Review.
The deposition must be in the record in order for the deposition to be reviewed on appeal even though it was transmitted by the clerk along with the designated record. Brown v. Smiley, 428 S.W.2d 217, 1968 Ky. LEXIS 714 (Ky. 1968).
10. Notice.
Notice served on witnesses at one o'clock Friday afternoon that depositions would be taken at a place 267 miles away on the following Monday from 10:00 a.m. to 2:00 p.m. was not reasonable. Adams v. Letcher County, 299 Ky. 171, 184 S.W.2d 801, 1944 Ky. LEXIS 1039 (Ky. 1944) (decided under prior law).
Notwithstanding the practice of oral agreements dispensing with the requirement of written notice, where existence of an oral agreement on notice was disputed, the trial court should not have had to resolve the dispute and should have applied the requirements of this rule. Thomas v. Thomas, 497 S.W.2d 717, 1973 Ky. LEXIS 365 (Ky. 1973).
11. Local Circuit Rules.
The rules of local circuit court restricting the time for taking depositions were invalid as being inconsistent with this rule and hence the deposition should not have been excluded on the basis of the local rules. Oppenheimer v. Smith, 512 S.W.2d 510, 1974 Ky. LEXIS 401 (Ky. 1974).
12. Discretion of Court.
Even if it would have been proper for the magistrates to delve into the motives and factual reasons for the decision to raise the health tax rate to the maximum amount of four cents, the trial judge did not abuse his discretion in denying the request of the magistrates to depose members of the health board, for the court had ample reasons to deny the request on the grounds of relevancy, timeliness, delay in the proceedings, expense, and because the information desired was either public record, stipulated, or offered to be provided by the board of health at the court hearing. Trimble County Fiscal Court v. Trimble County Bd. of Health, 587 S.W.2d 276, 1979 Ky. App. LEXIS 469 (Ky. Ct. App. 1979).
13. Failure to Give Deposition.
A person who fails to testify or give his deposition, after being duly served with proper notice, may be ordered to do so by the court, and upon failure, he may be disciplined by the court. Sublett v. Hall, 589 S.W.2d 888, 1979 Ky. LEXIS 299 (Ky. 1979).
14. Adverse Party.
A party had an absolute right to examine an adverse party before trial by deposition and such a deposition was admissible at trial even though the adverse party was present. Johnson v. Langley, 247 Ky. 387, 57 S.W.2d 21, 1933 Ky. LEXIS 398 (Ky. 1933) (decided under prior law).
15. Illustrative Cases.
Where appellant filed a civil rights action for false arrest, appellant's deposition and the depositions of the named witnesses were not timely taken in accordance with the scheduling order. The trial court erred by dismissing the case under CR 41.02, without making findings to show that it considered the controlling Ward factors; less harsh sanctions could have been imposed under CR 30.01, 30.02 to  obtain the depositions. Mullins v. Redford Twp., 297 S.W.3d 66, 2009 Ky. App. LEXIS 184 (Ky. Ct. App. 2009).
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Rule 30.02.  Notice of examination — General requirements — Special notice — Nonstenographic recording — Production of documents and things — Deposition of organization.
Text
(1)  A party desiring to take the deposition of any person upon oral examination shall give reasonable notice in writing to every other party to the action. The notice shall state the time and place for taking the deposition and the name and address of each person to be examined, if known, and, if the name is not known, a general description sufficient to identify him or the particular class or group to which he belongs. If a subpoena duces tecum is to be served on the person to be examined, the designation of the materials to be produced as set forth in the subpoena shall be attached to or included in the notice.
(2)  (a)  Leave of court is not required for the taking of a deposition by plaintiff if the notice (i) states that the person to be examined is about to go out of the state and will be unavailable for examination unless his deposition is taken before expiration of the 30-day period, and (ii) sets forth facts to support the statement. The plaintiff's attorney shall sign the notice, and his signature constitutes a certification by him that to the best of his knowledge, information, and belief the statement and supporting facts are true. The sanctions provided by Rule 11 are applicable to the certification.
 	(b)  If a party shows that when he was served with notice under subparagraph (a) of this paragraph (2) he was unable through the exercise of diligence to obtain counsel to represent him at the taking of the deposition, the deposition may not be used against him.
(3)  The court may for cause shown enlarge or shorten the time for taking the deposition.
(4)  Video recorded depositions may be taken in pending actions and shall be taxed as costs. Notice to take depositions shall be in accordance with the Rules of Civil Procedure. At the deposition the video recording equipment shall be operated by a person qualified to operate such recording equipment, who is to mark the recording with the style and number of the action and the name of the witness and to file a certificate which identifies the said recording.
Video depositions shall be taken under the following conditions:
 		(a)  The party noticing the deposition shall provide the operator with a copy of this rule. At the beginning of the recording of the deposition, the operator of the video recording equipment will focus on each attorney, party and witness present at the taking of the disposition, and such person shall be identified; or the operator may read a statement introducing by name parties to the litigation and the attorneys present without focusing on each person, at the election of the noticing party.
 		(b)  The video recording equipment will remain stationary at all times during the deposition and will not “zoom” in or out on the witness excepting those times during the deposition when the witness is displaying, for the jury's viewing, exhibits or other pieces of demonstrative proof that can only be fairly and reasonably seen on the video recording by use of the equipment “zooming” in on said evidence. The purpose of this clause is so that the video recording equipment will not “zoom” in on a witness solely to give unfair or undue influence upon the words of the witness, and does not apply to the “zooming” in for other purposes described above.
 		(c)  A stenographic transcript, in addition to the video recording, will not be necessary. Any party desiring such a transcript may obtain it at that party's cost.
 		(d)  The video recording shall be kept in the possession of the attorney taking the deposition and will be available for the Court and any and all counsel to view, copy, or compare with a stenographic transcript, if any. If discrepancies appear between the stenographic transcript and the video recording, the discrepancies will be resolved by agreement of counsel or ruling of the Court if counsel cannot agree. The decision on the manner in which to handle the discrepancies, insofar as the video recording is concerned, will be included in the agreement of counsel or ruling of the Court.
 		(e)  All objections will be reserved and shall not be stated on the video recording except for objections relating to the form of the question. Objections to testimony on the video recording will be resolved by agreement of counsel or ruling of the Court if counsel cannot agree. All objections relating to said depositions must be made at least 10 days before trial. An edited version shall be presented at trial. 
 		(f)  Admissibility of the video recording may be objected to by counsel if a review of the finished video recording reveals any technical errors giving undue influence to the testimony of the witness which would unfairly prejudice the side objecting, or if the general technical quality of the video recording is so poor that its being viewed by the jury would be unfairly prejudicial to the side so objecting.
(5)  The notice to a party deponent may be accompanied by a request made in compliance with Rule 34 for the production of documents and tangible things at the taking of the deposition. The procedure of Rule 34.02 shall apply to the request.
(6)  A party may in his notice and in a subpoena name as the deponent a public or private corporation or a partnership or association or governmental agency and describe with reasonable particularity the matters on which examination is requested. In that event, the organization so named shall designate one or more officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person designated, the matters on which he will testify. A subpoena shall advise a nonparty organization of its duty to make such a designation. The persons so designated shall testify as to matters known or reasonably available to the organization. This paragraph (6) does not preclude taking a deposition by any other procedure authorized in these rules.
History
(Amended effective October 1, 1971; amended October 18, 1977, effective January 1, 1978; amended June 30, 1986, effective January 1, 1987; amended September 7, 1994, effective October 1, 1994; amended November 13, 2006, effective January 1, 2007.)
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NOTES TO DECISIONS

 	1. 	Notice.
 	2. 	Extension of Time.
 	3. 	Local Circuit Rules.
 	4. 	Circumstantial Evidence.
 	5. 	Illustrative Cases.
1. Notice.
Notice served on witnesses on Friday at 1:00 p. m. to take depositions the following Monday from 10:00 a. m. to 2:00 p. m. at a place 267 miles distant was not reasonable notice. Adams v. Letcher County, 299 Ky. 171, 184 S.W.2d 801, 1944 Ky. LEXIS 1039 (Ky. 1944) (decided under prior law).
In interpreting the rule as to reasonable notice, it is generally said that unless there are special circumstances, at least five days' notice should be given and one additional day given for each 300 miles of travel, but these periods under some conditions may be unreasonably long and, as furnishing something of a guide, regard may be had for the time-honored provision as to reasonable notice to take depositions. Armstrong v. Biggs, 275 S.W.2d 60, 1955 Ky. LEXIS 346 (Ky. 1955).
“Reasonable notice” for the appearance of a party for taking deposition imports reasonable opportunity to conform meaning, in this relation, such length of time as may fairly, properly and reasonably be allowed or required, regard being had for all the attending circumstances and these, of course, comprehend distance of travel and the customary means thereof, time for preparation and due regard for the convenience and prior engagements of counsel and witnesses. Armstrong v. Biggs, 275 S.W.2d 60, 1955 Ky. LEXIS 346 (Ky. 1955).
Notice provided to the injured party via fax six days before a deposition and received by mail four days before the deposition, which took place 80 miles from the office of the injured party's counsel, was reasonable. Rippetoe v. Feese, 217 S.W.3d 887, 2007 Ky. App. LEXIS 67 (Ky. Ct. App. 2007).
2. Extension of Time.
In regard to defendants' motion to obtain extension of time for taking of depositions by plaintiffs, where the attitude and prompt action of counsel for the defendants, coupled with submission of a reasonable excuse, indicated willingness rather than wilfulness, and where court delayed ruling on the motion for enlargement of time until after the designated time had passed by three days, there was an abuse of judicial discretion in denying further time and in imposing the drastic penalty of striking defendants' pleadings and awarding a summary judgment against them by default. Armstrong v. Biggs, 275 S.W.2d 60, 1955 Ky. LEXIS 346 (Ky. 1955).
Where moving parties, in a proceeding on motion to extend time of taking depositions, showed conditions and circumstances which seemed to afford a greater reason for extending the time even than that revealed by the face of the notice, these statements must be accepted as established facts in the absence of a denial. Armstrong v. Biggs, 275 S.W.2d 60, 1955 Ky. LEXIS 346 (Ky. 1955).
3. Local Circuit Rules.
The rules of local circuit court restricting the time for taking depositions were invalid as being inconsistent with CR 30.01 and hence the deposition should not have been excluded on the basis of the local rules. Oppenheimer v. Smith, 512 S.W.2d 510, 1974 Ky. LEXIS 401 (Ky. 1974).
4. Circumstantial Evidence.
Where plaintiff produced circumstantial evidence from which a jury could reasonably infer that accident was caused by a defect in defendants' trailer, it was error to deny plaintiff's motion for defendant to produce certain specified documents for copying under this rule and CR 37.02. Perkins v. Trailco Mfg. & Sales Co., 613 S.W.2d 855, 1981 Ky. LEXIS 231 (Ky. 1981).
5. Illustrative Cases.
Where appellant filed a civil rights action for false arrest, appellant's deposition and the depositions of the named witnesses were not timely taken in accordance with the scheduling order. The trial court erred by dismissing the case under CR 41.02, without making findings to show that it considered the controlling Ward factors; less harsh sanctions could have been imposed under CR 30.01, 30.02 to  obtain the depositions. Mullins v. Redford Twp., 297 S.W.3d 66, 2009 Ky. App. LEXIS 184 (Ky. Ct. App. 2009).
Trial court erred when it failed to consider the effect of the requirements of CR 26 on the objecting party's ability to perform under CR 30.02(4)(e), and erred in barring the executor's objections to the doctor's use of the expert's answers; there was no prejudice in allowing the executor to object at trial about the admissibility of the expert's standard of care evidence. Hashmi v. Kelly, 379 S.W.3d 108, 2012 Ky. LEXIS 131 (Ky. 2012).
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Rule 30.03.  Examination and cross-examination — Record of examination — Oath — Objections.
Text
(1)  Examination and cross-examination of witnesses may proceed as permitted at the trial under the provisions of Rules 43.05 and 43.06. The officer before whom the deposition is to be taken shall put the witness on oath and shall personally, or by someone acting under his or her direction and in his or her presence, record the testimony of the witness. The testimony shall be taken stenographically or recorded by any other means ordered in accordance with Rule 30.02(4). If requested by one of the parties, the testimony shall be transcribed at that party's expense.
(2)  All objections made at the time of the examination to the qualifications of the officer taking the deposition, or to the manner of taking it, or to the evidence presented, or to the conduct of any party, and any other objection to the proceedings, shall be noted by the officer upon the deposition. Evidence objected to shall be taken subject to the objections. In lieu of participating in the oral examination, parties may serve written questions in a sealed envelope on the party taking the deposition and he shall transmit them to the officer, who shall propound them to the witness and record the answers verbatim.
(3)  Any objection to evidence during a deposition shall be stated concisely and in a nonargumentative and nonsuggestive manner. An attorney may instruct his or her client not to answer only when necessary to preserve a privilege, to enforce a limitation on evidence directed by the court, or to present a motion under CR 30.04.
(4)  If the court finds such an impediment, delay, or other conduct has frustrated the fair examination of the deponent, it may impose upon the persons responsible an appropriate sanction, including the reasonable costs and attorney's fees incurred by any parties as a result thereof.
History
(Amended effective October 1, 1971; amended July 8, 1992, effective August 1, 1992; amended September 22, 1995, effective November 1, 1995.)
Annotations

Kentucky Law Journal.
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Rule 30.04.  Motion to terminate or limit examination.
Text
At any time during the taking of the deposition, on motion of a party or of the deponent and upon a showing that the examination is being conducted in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress the deponent or party, the court in which the action is pending or the court in the judicial district where the deposition is being taken may order the officer conducting the examination to cease forthwith from taking the deposition, or may limit the scope and manner of the taking of the deposition as provided in Rule 26.03. If the order made terminates the examination, it shall be resumed thereafter only upon the order of the court in which the action is pending. Upon demand of the objecting party or deponent, the taking of the deposition shall be suspended for the time necessary to make a motion for an order. The provisions of Rule 37.01(4) apply to the award of expenses incurred in relation to the motion.
History
(Amended effective October 1, 1971.)
Annotations

Compiler's Notes.
The reference to Rule 37.01(4) in this section should apparently be to Rule 37.01(d) due to amendments of that rule.
Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
NOTES TO DECISIONS

 	1. 	Discretion of Court.
 	2. 	Another Action Pending.
 	3. 	Election Contests.
1. Discretion of Court.
Those rules governing protection of the party before examination and controlling protection during the course of examination are provisions giving the court broad power to control the use of the discovery process and to prevent its abuse, and the exercise of this power is within the sound discretion of the court. Armstrong v. Biggs, 302 S.W.2d 565, 1957 Ky. LEXIS 197 (Ky. 1957).
2. Another Action Pending.
The overruling of the plaintiff's motion to stay, defer, and postpone the taking of depositions until the final disposition of the federal court action, which involved the same issues, parties and attorneys and in which a decision on the merits was imminent, constituted a denial of the safeguard against the improper use of the discovery procedure and an abuse of discretion by the trial court. Armstrong v. Biggs, 302 S.W.2d 565, 1957 Ky. LEXIS 197 (Ky. 1957).
Where inquiries were made to gain information to be used in a matter pending before the national labor relations board, they related to a collateral purpose and were improper since the subject matter of the action was wages owed by the corporation to employes and there was no alleged connection with the petitioners who were officers of corporations engaged in leasing coal lands. Carpenter v. Wells, 358 S.W.2d 524, 1962 Ky. LEXIS 190 (Ky. 1962).
3. Election Contests.
In an election contest action, the contestee has the right to take depositions, whether for discovery purposes or for use as evidence, at any time after the action has commenced, but, if a contestee attempts to harass a contestant by scheduling such number and nature of depositions as to seriously interfere with the taking of the contestant's proof and to usurp a substantial amount of the time needed for the presentation of the contestant's case, the court can provide the necessary protection. Britton v. Garland, 335 S.W.2d 329, 1960 Ky. LEXIS 253 (Ky. 1960).
The court, in a contest election, did not err in overruling the motion to suppress the taking of the depositions where there was delay in naming a special judge, an extension of time for taking proof was entered giving the contestant 30 additional days from the date of the order and the contestee 15 days thereafter, and some 12 days elapsed after the extension order was entered and the contestee gave notice that she would take deposition of the contestant and others for discovery of evidence for the contestee. Britton v. Garland, 335 S.W.2d 329, 1960 Ky. LEXIS 253 (Ky. 1960).
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Rule 30.05.  Submission to witness — Changes — Signing.
Text
Any party to an action may make written request before the officer taking a deposition therein that it be submitted to the witness. In such event, and when the testimony is fully transcribed, the deposition shall be submitted to the witness for examination and shall be read to or by him. Any changes in form or substance which the witness desires to make shall be entered upon the deposition by the officer with a statement of the reasons given by the witness for making them. The deposition shall then be signed by the witness unless the witness is ill or cannot be found or refuses to sign. If the deposition is not signed by the witness, the officer shall sign it and state on the record the fact of the illness or absence of the witness or the fact of the refusal to sign together with the reason, if any, given therefor; and the deposition may then be used as fully as though signed, unless on a motion to suppress under Rule 32.04 the court holds that the reasons given for the refusal to sign require rejection of the deposition in whole or in part.
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
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Rule 30.06.  Certification and filing by officer — Copies — Exhibits.
Text
(1)  The officer shall certify on the deposition that the witness was duly sworn by him and that the deposition is a true record of the testimony given by the witness. He promptly shall deliver the deposition to the clerk of the court in which the action is pending, or send it by registered mail to the clerk for filing.
(2)  Documents and things produced for inspection during the examination of the witness, shall, upon the request of a party, be marked for identification and annexed to and returned with the deposition, and may be inspected and copied by any party, except that (a) the person producing the materials may substitute copies to be marked for identification, if he affords to all parties fair opportunity to verify the copies by comparison with the originals, and (b) if the person producing the materials requests their return, the officer shall mark them, give each party an opportunity to inspect and copy them, and return them to the person producing them, and the materials may then be used in the same manner as if annexed to and returned with the deposition. Any party may move for an order that the original be annexed to and returned with the deposition to the court, pending final disposition of the case.
(3)  Upon payment of reasonable charges therefor, not to exceed those fixed by statute, the officer shall furnish a copy of the deposition to any party or to the deponent.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
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Opinions of Attorney General. After a deposition in a civil law suit has been taken and transcribed, the officer taking the deposition is required to file it in the court record, and unless the court has ordered the deposition to be sealed, it may be inspected by the public after it has been filed. OAG 80-353.
Cited:  Springfield Coal Co. v. Meade, 430 S.W.2d 652, 1968 Ky. LEXIS 409 (Ky. 1968).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Waiver of Objections.
 	3. 	Failure to File.
1. Application.
The requirements for filing depositions apply to proceedings before the Workers' Compensation Board; thus the board erred in allowing a deposition which had not been filed to be read. Carbide & Carbon Chems. Corp. v. Cook, 304 Ky. 63, 199 S.W.2d 983, 1947 Ky. LEXIS 581 (1947) (decided under prior law).
2. Waiver of Objections.
In a workers' compensation proceeding where the employer did not except to the filing of depositions until after the decision by the referee, the exceptions were too late. Black Mt. Corp. v. Tipton, 261 S.W.2d 443, 1953 Ky. LEXIS 1022 (Ky. 1953) (decided under prior law).
Under this rule, coupled with CR 32.03, neither the taking nor the filing of a deposition constitutes a waiver of objections that may be made when the same matter is offered as evidence. Stewart v. Brandenburg, 383 S.W.2d 122, 1964 Ky. LEXIS 9 (Ky. 1964).
3. Failure to File.
In a disciplinary action against an attorney where the use of depositions not filed before the commencement of the hearing was not prejudicial, the use was not reversible error. In re Edge, 282 S.W.2d 830, 1955 Ky. LEXIS 265 (Ky. 1955) (decided under prior law).
The trial court did not abuse its discretion, in absence of motion for a continuance, when it admitted a deposition, even though it was filed several days after the time fixed by court order, where the later filing was caused by the illness of the notary which began shortly after the taking of the deposition and before she could transcribe it. Gish v. Hale, 283 S.W.2d 202, 1955 Ky. LEXIS 293 (Ky. 1955).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Caption of Deposition, Forms 81.46, 81.47.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Notice of Filing Deposition, Form 81.48.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Record of Deposition Taken on Written Questions, Form 82.03.
Rule 30.07.  Failure to attend or to serve subpoena — Expenses.
Text
(1)  If the party giving the notice of the taking of a deposition fails to attend and proceed therewith and another party attends in person or by attorney pursuant to the notice, the court may order the party giving the notice to pay to such other party the amount of the reasonable expenses incurred by him and his attorney in so attending, including reasonable attorney's fees.
(2)  If the party giving the notice of the taking of a deposition of a witness fails to serve a subpoena upon him and the witness because of such failure does not attend, and if another party attends in person or by attorney because he expects the deposition of that witness to be taken, the court may order the party giving the notice to pay to such other party the amount of the reasonable expenses incurred by him and his attorney in so attending, including reasonable attorney's fees.
Annotations

Kentucky Bench & Bar.
Mapother, Attorneys' Fees Recoverable in Kentucky Litigation, Vol. 44, No. 4, October 1980, Ky. Bench & Bar 28.
Drake, A Practical Guide To Interstate Deposition Subpoenas, Vol. 58, No. 2, Spring 1994, Ky. Bench & Bar 8.
Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Require Payment of Expenses where Party Fails to Serve Subpoena, Form 81.40.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Require Payment of Expenses where Party Giving Notice Fails to Attend, Form 81.41.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Depositions Upon Oral Examination, §  81.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Sanctions (Rule 37), §  88.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Subpoenas, §  54.00.
Rule 31.  Depositions upon written questions.
Rule 31.01.  Serving questions — Notice.
Text
(1)  After commencement of the action, any party may take the testimony of any person, including a party, by deposition upon written questions. The attendance of witnesses may be compelled by the use of subpoena as provided in Rule 45. The deposition of a person confined in prison may be taken only by leave of court on such terms as the court prescribes.
(2)  A party desiring to take a deposition upon written questions shall serve them upon every other party with a notice stating (a) the name and address of the person who is to answer them, if known, and if the name is not known, a general description sufficient to identify him or the particular class or group to which he belongs, and (b) the name or descriptive title and address of the officer before whom the deposition is to be taken. A deposition upon written questions may be taken of a public or private corporation or a partnership or association or governmental agency in accordance with the provisions of Rule 30.02(6).
(3)  Within 30 days after the notice and written questions are served, a party may serve cross questions upon all other parties. Within 10 days after being served with cross questions, a party may serve redirect questions upon all other parties. Within 10 days after being served with redirect questions, a party may serve recross questions upon all other parties. The court may for cause shown enlarge or shorten the time.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Opinions of Attorney General. Where a civil subpoena directed the subpoenaed person to appear before a notary public within seven days after service of the subpoena to answer attached interrogatories or a pretyped deposition upon written questions and directed the person subpoenaed to mail one copy of the “Answers” to a certain law firm, where a copy of the notice of the proposed taking of the deposition upon written questions and copies of all questions had not been delivered by the party taking the deposition to the officer to be designated in the notice, pursuant to CR 31.02, and where the party serving the questions and notice had not yet complied with subsection (2) of this rule by serving the questions and notice on other parties and by stating the name and address of the witness who was to answer the questions and by stating the name or descriptive title and address of the officer before whom the deposition was to be taken, such subpoena was not valid when viewed under this rule and CR 31.02. OAG 83-239.
NOTES TO DECISIONS
1. Writ of Mandamus.
The action of the Court of Appeals in issuing a writ of mandamus was within its constitutional powers to implement or aid its appellate jurisdiction. Francis v. Taylor, 593 S.W.2d 514, 1980 Ky. LEXIS 195 (Ky. 1980).
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Order Sustaining Motion to Require Deposition of Out-Of-State Witness to be Taken Only on Written Questions, Form 82.06.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Depositions Upon Written Questions (Rule 31), §  82.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Written Interrogatories (CR 33), §  83.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena for Taking Oral Deposition Before Notary Public, Form 81.38.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Synopsis to Chapter 30 Outline of Kentucky Civil Procedure, §  30 syn.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Synopsis to Chapter 82 Discovery — Depositions Upon Written Questions (Rule 31), §  82 syn.
Petrilli, Kentucky Family Law, Court Procedure, § 23.33.
Rule 31.02.  Officer to take responses and prepare record.
Text
A copy of the notice and copies of all questions served shall be delivered by the party taking the deposition to the officer designated in the notice, who shall proceed promptly, in the manner provided by Rules 30.03, 30.05 and 30.06, to take the testimony of the witness in response to the questions and to prepare, certify, and file or mail the deposition, attaching thereto the copy of the notice and the questions received by him. Neither party nor his agent or attorney shall be present at the examination of the witness.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Opinions of Attorney General. Where a civil subpoena directed the subpoenaed person to appear before a notary public within seven days after service of the subpoena to answer attached interrogatories or a pretyped deposition upon written questions and directed the person subpoenaed to mail one copy of the “Answers” to a certain law firm, where a copy of the notice of the proposed taking of the deposition upon written questions and copies of all questions had not been delivered by the party taking the deposition to the officer to be designated in the notice, pursuant to this rule, and where the party serving the questions and notice had not yet complied with CR 31.01(2) by serving the questions and notice on other parties and by stating the name and address of the witness who was to answer the questions and by stating the name or descriptive title and address of the officer before whom the deposition was to be taken, such subpoena was not valid when viewed under CR 31.01 and this rule. OAG 83-239.
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Depositions on Written Questions (Ky. CR 31), §  30.17.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Notice of Depositions Upon Written Questions of a Witness, Form 82.01.
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Rule 32.  Use of depositions in court proceedings.
Rule 32.01.  Use of depositions.
Text
At the trial or upon the hearing of a motion or an interlocutory proceeding, any part or all of a deposition, so far as admissible under the rules of evidence applies as though the witness were then present and testifying, may be used against any party who was present or represented at the taking of the deposition or who had reasonable notice thereof, in accordance with any of the following provisions:
 	(a)  Any deposition may be used by any party for the purpose of contradicting or impeaching the testimony of deponent as a witness.
 	(b)  The deposition of a party or of anyone who at the time of taking the deposition was an officer, director, or managing agent, or a person designated under Rule 30.02(6) or 31.01(2) to testify on behalf of a public or private corporation, partnership or association or governmental agency which is a party may be used by an adverse party for any purpose.
 	(c)  The deposition of a witness, whether or not a party, may be used by any party for any purpose if the court finds the witness: (i) is at a greater distance than 100 miles from the place where the court sits in which the action is pending or out of the State, unless it appears that the absence of the witness was procured by the party offering the deposition; or (ii) is the Governor, Secretary, Auditor or Treasurer of the State; or (iii) is a judge or clerk of a court; or (iv) is a postmaster; or (v) is a president, cashier, teller or clerk of a bank; or (vi) is a practicing physician, dentist, chiropractor, osteopath, podiatrist or lawyer; or (vii) is a keeper, officer or guard of a penitentiary; or (viii) is dead; or (ix) is of unsound mind, having been of sound mind when his deposition was taken; or (x) is prevented from attending the trial by illness, infirmity, or imprisonment; or (xi) is in the military service of the United States or of this State; or (xii) if the court finds that such exceptional circumstances exist as to make it desirable, in the interest of justice and with due regard to the importance of presenting the testimony of witnesses orally in open court, to allow the deposition to be used.
 	(d)  If only part of a deposition is offered in evidence by a party, an adverse party may require him to introduce any other part which ought in fairness to be considered with the part introduced, and any party may introduce any other parts.
 	(e)  Depositions may be used in the trial of actions as provided in Rule 43.04.
 	(f)  Substitution of parties does not affect the right to use depositions previously taken; and when an action in any court of this state or any United States court sitting in this state, has been dismissed and another action involving the same subject matter is afterward brought between the same parties or their representatives or successors in interest, all depositions lawfully taken and duly filed in the former action may be used in the latter as if originally taken therefor.
History
(Amended effective October 1, 1971; amended October 18, 1977, effective January 1, 1978; amended July 8, 1992, effective August 1, 1992.)
Annotations
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Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Northern Kentucky Law Review.
Dosker, The Kentucky Rules of Evidence: Trojan Horse or Improvement over Common Law?, 20 N. Ky. L. Rev. 701 (1993).
Cited:  Juett v. Calhoun, 405 S.W.2d 946, 1966 Ky. LEXIS 276 (Ky. 1966); Charash v. Johnson, 43 S.W.3d 274, 2000 Ky. App. LEXIS 42 (Ky. Ct. App. 2000); James v. Wilson, 95 S.W.3d 875, 2002 Ky. App. LEXIS 770 (Ky. Ct. App. 2002).
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1. In General.
The admissibility of testimony in a deposition introduced as evidence upon the trial of the action is governed by the general rules of evidence. Cox v. Louisville, 439 S.W.2d 51, 1969 Ky. LEXIS 351 (Ky. 1969).
The use of the word “any” in the prefatory portion of the rule means that subsections (b) and (c) are independent grounds for invoking the rule. Lambert v. Franklin Real Estate Co., 37 S.W.3d 770, 2000 Ky. App. LEXIS 18 (Ky. Ct. App. 2000).
2. Opposing Party's Deposition.
In an action for damages brought by a pedestrian who had been struck by an automobile, it was prejudicial error for the court to refuse to allow the pedestrian to introduce the driver's deposition which created an inference that he might have been negligent. White v. Crawford, 346 S.W.2d 308, 1961 Ky. LEXIS 306 (Ky. 1961).
In an insurer's action for a declaratory judgment against driver and injured persons that the policy did not protect the driver because of a change of ownership of the automobile, the driver's deposition taken in a prior action that the named insured had sold the automobile to the driver prior to the accident could be used as substantive evidence against the driver but not against the injured persons, since they could not have used the deposition against the driver in the instant case, and therefore the deposition could not be used as substantive evidence against them under the provisions of this rule. Newark Ins. Co. v. Bennett, 355 S.W.2d 303, 1962 Ky. LEXIS 66 (Ky. 1962).
Where the plaintiff undertook to contradict and impeach the testimony of the defendant by the use of a prior statement and by his deposition given prior to the trial, an issue was created as to the credibility to be given the testimony of the defendant. Sallee v. Ashlock, 438 S.W.2d 538, 1969 Ky. LEXIS 413 (Ky. 1969).
Where, at the taking of the medical depositions, trustee was represented by counsel in his fiduciary capacity and, insofar as the question of damages was concerned, there was no conflict between the representation of trustee in his fiduciary capacity and in his individual capacity and there was a complete absence of any actual prejudice to trustee attributable to the taking of the medical depositions prior to the time the complaint was amended to seek relief against him individually, the depositions were properly admitted into evidence. Cook v. Holland, 575 S.W.2d 468, 1978 Ky. App. LEXIS 648 (Ky. Ct. App. 1978).
3. Party's Own Deposition.
When party is present and testifying in a trial, he may not introduce his deposition as substantive evidence. Long v. Scheffer, 316 S.W.2d 375, 1958 Ky. LEXIS 51 (Ky. 1958).
The reading of the deposition of a defendant who had apparently left the state was properly refused where the court did not find that he was within any of the exceptions of subsection (3) of this rule. Boehm v. Hishmeh, 421 S.W.2d 836, 1967 Ky. LEXIS 79 (Ky. 1967).
4. — Part Used by Opponent.
Even though deponent attended the trial and testified, it was error to refuse to allow the defendants to read all of the relevant parts of the deposition of one of the defendants where the plaintiff had read only selective parts of the deposition to the jury. Armstrong v. McGuire, 283 S.W.2d 366, 1955 Ky. LEXIS 303 (Ky. 1955).
Where plaintiff was allowed to read part of a defendant's deposition which indicated that the defendant's testimony at the trial was more favorable to the defense than his deposition, the court erred in not allowing the defense to read other parts of the deposition which would have shown that it was consistent with the defendant's testimony at the trial. Armstrong v. McGuire, 283 S.W.2d 366, 1955 Ky. LEXIS 303 (Ky. 1955).
In an action for personal injuries where defendants' counsel merely referred to a statement in the plaintiff's deposition in an attempt to contradict plaintiff's testimony, there was no reason to offer the whole deposition in evidence since the plaintiff admitted making the statement, and even if the defendants had offered a part of the deposition in evidence, the plaintiff would have been allowed to introduce only those parts of his deposition for clarification of the specific question and answer. Long v. Scheffer, 316 S.W.2d 375, 1958 Ky. LEXIS 51 (Ky. 1958).
The portion of this rule that gives any party the right to introduce the rest of the deposition if one part has been introduced cannot be construed independently of the other rule provisions, and the rights of any party under such provision are clearly governed by the general provision in the first part of the rule that states that depositions may be used “so far as admissible under the rules of evidence.” Long v. Scheffer, 316 S.W.2d 375, 1958 Ky. LEXIS 51 (Ky. 1958).
Where one party reads part of a deposition, the other party is not required to immediately thereafter request the reading of the rest of the deposition or waive the right to read it unless warned by the court of such requirement. Thomas v. Gates, 399 S.W.2d 689, 1966 Ky. LEXIS 472 (Ky. 1966).
5. Witness Unavailable.
Where there was no showing that a witness was within any of the exceptions of this rule or that his personal attendance could not be commanded and the admissibility and materiality of his deposition was questioned, the court properly refused permission to read the deposition. O'Brien v. Marvin, 387 S.W.2d 282, 1965 Ky. LEXIS 459 (Ky. 1965).
The absence of a finding under subdivision (c) of this rule as to the existence of one of the exemptions from live testimony does not automatically render the testimony inadmissible. Crain v. Dean, 741 S.W.2d 655, 1987 Ky. LEXIS 256 (Ky. 1987), overruled in part, Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
The trial court's failure to find the existence of one or more of the exemptions from live testimony set forth in this rule did not render the testimony by deposition inadmissible, where the facts in question were uncontroverted and unrelated to the merits of the controversy, and the omission was not even brought to the attention of the trial court. Crain v. Dean, 741 S.W.2d 655, 1987 Ky. LEXIS 256 (Ky. 1987), overruled in part, Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
6. — Absence from State.
Since the witness was out of state, his deposition could be read in rebuttal under the specific provisions of this rule. R. B. Tyler Co. v. Southern Bell Tel. & Tel. Co., 347 S.W.2d 669, 1961 Ky. LEXIS 378 (Ky. 1961).
The trial court should be allowed a reasonable discretion in determining whether the fact of witness' absence from state has been sufficiently established so as to allow the reading of his deposition. Phelps Roofing Co. v. Johnson, 368 S.W.2d 320, 1963 Ky. LEXIS 44 (Ky. 1963).
Where a subpoena for a witness to appear at trial had been issued and returned “not found” and counsel for the plaintiff stated to the court that he had received a collect long distance phone call from Florida the night before the trial and recognized the witness's voice talking to the operator even though he did not accept the call, it was not an abuse of discretion to permit the deposition of the witness to be read to the jury in the absence of a demand that such statement of the attorney be put in affidavit form. Phelps Roofing Co. v. Johnson, 368 S.W.2d 320, 1963 Ky. LEXIS 44 (Ky. 1963).
Where return on subpoena showed witness was in Indiana, the reading of his deposition was proper. Terry & Wright of Kentucky v. Crick, 418 S.W.2d 217, 1967 Ky. LEXIS 200 (Ky. 1967).
7. — Death.
In order for the death of a witness to justify the reading of his deposition at trial, the trial court must make a finding of his death. Commonwealth, Dep't of Highways v. Transamerican Freight Lines, Inc., 388 S.W.2d 574, 1965 Ky. LEXIS 433 (Ky. 1965).
8. — Illness.
Where the deposition of a witness was offered with the explanation that the witness was confined to bed by illness, it was incumbent upon the party opposing the reading of the deposition to show that the witness was able to be present and testify. Louisville Taxicab & Transf. Co. v. Hubbard, 265 Ky. 564, 97 S.W.2d 411, 1936 Ky. LEXIS 537 (1936) (decided under prior law).
Where a witness had recently returned home after six or eight weeks in a veterans' hospital suffering from leukemia and was in bed with swollen lips late in the afternoon of the day before the trial, the court did not abuse its discretion in determining that the witness was prevented from attending the trial by infirmity and that, therefore, his deposition could be read, if it was otherwise competent. Ball v. Osborne's Adm'r, 312 Ky. 163, 226 S.W.2d 789, 1950 Ky. LEXIS 610 (1950) (decided under prior law).
9. Agreements of Parties as to Use.
Whether court erred in permitting plaintiff's counsel to read a deposition of a witness in violation of this rule could not be considered on appeal because the record showed that defendants' former counsel in the case had entered into an agreement with plaintiff's counsel which authorized the deposition to be read upon the trial. Stone Coal Corp. v. Varney, 336 S.W.2d 41, 1960 Ky. LEXIS 314 (Ky. 1960).
10. Time of Use.
Where the trial court refused to permit the plaintiffs, during presentation of their case, to read to the jury the deposition of the doctor who had examined the plaintiffs on behalf of the defendant but ruled that plaintiffs could read it later if the defendant failed to read it during the presentation of the defense, only trial strategy, not a substantial right, was prejudiced. Dutton v. Peacock, 424 S.W.2d 812, 1968 Ky. LEXIS 468 (Ky. 1968).
11. Judicial Admissions.
In an action for injuries, the plaintiff was charged with a judicial admission where in his pretrial deposition he gave testimony as to facts peculiarly within his own knowledge, which clearly established contributory negligence on his part, and then, on the trial, although stipulating that he gave such testimony, attempted to refute his previous sworn testimony without any excuse or explanation, while the questions on the deposition were clear and the answers unequivocal, so as not of themselves to suggest any cause for confusion or misunderstanding, and the circumstances and conditions of the case did not give rise to any probability of error in the answers given in the deposition. Schoenbaechler v. Louisville Taxicab & Transfer Co., 328 S.W.2d 514, 1959 Ky. LEXIS 115 (Ky. 1959).
12. Explanatory Testimony.
When a witness's credibility is attacked by the use of prior inconsistent statements, he must be given an opportunity to explain the inconsistencies. Sallee v. Ashlock, 438 S.W.2d 538, 1969 Ky. LEXIS 413 (Ky. 1969).
Where a witness has made a prior sworn statement which is arguably contradictory, he is especially entitled to have that fact pointed out to him and to be afforded an opportunity to explain the inconsistency. White v. Piles, 589 S.W.2d 220, 1979 Ky. App. LEXIS 480 (Ky. Ct. App. 1979).
Where a doctor's deposition substantially contradicted his testimony from the witness stand, it was error to allow the deposition to be read into evidence without affording him an opportunity to explain the discrepancy, since there were material conflicts which most surely affected the weight and credibility of the witness's testimony, and it cannot be said that the error was merely harmless. White v. Piles, 589 S.W.2d 220, 1979 Ky. App. LEXIS 480 (Ky. Ct. App. 1979).
13. Discretion of Court.
Where witness resided within 100 miles of court and party seeking to introduce witness' deposition had declined court's offer of assistance of “attachments,” court did not abuse its discretion in denying introduction of such deposition. Lewis v. Liming, 573 S.W.2d 365, 1978 Ky. App. LEXIS 611 (Ky. Ct. App. 1978).
14. Expert Testimony.
Where the defendant, replying to interrogatories, stated that he had not, at that time, arranged for expert witnesses, but subsequently he notified the plaintiff that he would take a deposition from such a witness, such deposition was properly admitted at trial. Hicks v. Cole, 566 S.W.2d 169, 1977 Ky. App. LEXIS 917 (Ky. Ct. App. 1977).
Trial court did not err in requiring the testimony of the plaintiff's chief medical expert to be presented by videotape and refusing to allow the expert to testify live before the jury; the trial court properly sought to “lock in” the testimony of the experts and other witnesses so as to prevent any party from gaining an unfair advantage due to the numerous continuances which had been granted in the litigation. Under the facts of this case, there was no preference for live testimony. Davis v. Fischer Single Family Homes, Ltd., 231 S.W.3d 767, 2007 Ky. App. LEXIS 261 (Ky. Ct. App. 2007).
15. Criminal Trial.
A criminal defendant cannot be compelled to take a deposition of an incarcerated witness pursuant to subsection (3) (now subsection (c)) of this rule and CR 45.05 as applied to criminal proceedings under RCr 7.04 but rather is entitled to his physical presence, but a request for production of a witness must be timely. Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977).
16. Introduction of Other Parts.
This rule permits the reading of a portion of a deposition, and subpart (d) of the rule allows the opposing party the opportunity to require any other parts to be introduced for the sake of fairness. The right to require such additional portions to be introduced belongs to opposing counsel, and it is their responsibility to avail themselves to the right; absent a call upon the court to observe subpart (d), the party who makes the initial offering of a portion of a deposition should not be hindered by a sua sponte ruling to put so much as one more word into evidence. Davenport v. Ephraim McDowell Memorial Hospital, Inc., 769 S.W.2d 56, 1988 Ky. App. LEXIS 194 (Ky. Ct. App. 1988).
A defendant driver's argument that he was unable to object properly at trial because the injured persons did not give him adequate notice of their intent to use the edited videotapes during trial failed as there was no notice requirement in CR 32.01 and it was undisputed that the injured persons'  counsel provided all parties and the trial court with an index describing the video testimony to be presented at trial and referencing the location of that testimony in the stenographic transcript. Morgan v. Scott, 291 S.W.3d 622, 2009 Ky. LEXIS 98 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 391 (Ky. Oct. 1, 2009).
17. Manner of Presentation.
In the trial of an action to enforce a lien, the court could properly direct that the evidence be introduced before him in open court with each party having the right to read any deposition taken. Hargis v. W. T. Congleton Co., 252 Ky. 192, 66 S.W.2d 98, 1933 Ky. LEXIS 1011 (Ky. 1933) (decided under prior law).
18. Nonresidents.
In a divorce action, the trial court erred in either refusing to allow properly taken depositions of the nonresident defendant and her nonresident witnesses to be filed or quashing them after they were filed, notwithstanding a rule of the trial court that evidence in divorce actions be heard on oral testimony before the court. Fitzgerald v. Fitzgerald, 284 Ky. 137, 143 S.W.2d 1082, 1940 Ky. LEXIS 459 (Ky. 1940) (decided under prior law).
19. Adverse Party.
20. — Examination.
A party has an absolute right to examine an adverse party before trial by deposition and such a deposition is admissible at trial even though the adverse party is present. Johnson v. Langley, 247 Ky. 387, 57 S.W.2d 21, 1933 Ky. LEXIS 398 (Ky. 1933) (decided under prior law).
21. — Reading Deposition.
Where the deposition of a defendant merely corroborated the other witnesses and was wholly favorable to the defendants, the denial of plaintiff's motion to read it was not prejudicial, if it was erroneous. Stevens' Adm'r v. Watt, 266 Ky. 608, 99 S.W.2d 753, 1936 Ky. LEXIS 717 (Ky. 1936) (decided under prior law).
Where the deposition of a defendant was taken as if on cross-examination by the plaintiff, the action was dismissed as to that defendant, and that defendant was prevented by illness from attending the trial, his deposition was properly allowed to be read at the trial. Ball v. Osborne's Adm'r, 312 Ky. 163, 226 S.W.2d 789, 1950 Ky. LEXIS 610 (1950) (decided under prior law).
22. Witness Present.
A deposition of a witness not a party to the suit who was present at the trial of a common-law action could not be read as substantive evidence. Stevens' Adm'r v. Watt, 266 Ky. 608, 99 S.W.2d 753, 1936 Ky. LEXIS 717 (Ky. 1936) (decided under prior law).
Where nonparty witnesses were present in the court at trial, the court properly refused to allow their depositions to be read. Higgs' Ex'x v. Higgs' Ex'x, 286 Ky. 236, 150 S.W.2d 681, 1941 Ky. LEXIS 247 (1941) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Affidavit in Support of Motion for Personal Attendance, Form 87.02.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Discovery — Depositions (Ky. CR 26-32), §  30.16.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Leave to Use Deposition Taken in Former Action, Form 81.09.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Depositions Upon Oral Examination, §  81.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Witnesses, §  55.00.
Rule 32.02.  Objections to admissibility.
Text
Subject to the provisions of Rules 32.04(3) and 43.04(3), objection may be made at the trial or hearing to receiving in evidence any deposition or part thereof for any reason which would require the exclusion of the evidence if the witness were then present and testifying.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Subpoenas, §  54.00.
NOTES TO DECISIONS
1. Illustrative Cases.
Trial court erred when it failed to consider the effect of the requirements of CR 26 on the objecting party's ability to perform under CR 30.02(4)(e), and erred in barring the executor's objections to the doctor's use of the expert's answers; there was no prejudice in allowing the executor to object at trial about the admissibility of the expert's standard of care evidence. Hashmi v. Kelly, 379 S.W.3d 108, 2012 Ky. LEXIS 131 (Ky. 2012).
Rule 32.03.  Effect of taking or using depositions.
Text
The taking of a deposition or the questioning of a deponent shall not make evidence admissible which is otherwise incompetent or constitute a waiver of objections to its admissibility.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
NOTES TO DECISIONS
1. Waiver of Objections.
Under CR 30.06, coupled with this rule, neither the taking nor the filing of a deposition constitutes a waiver of objections that may be made when the same matter is offered as evidence. Stewart v. Brandenburg, 383 S.W.2d 122, 1964 Ky. LEXIS 9 (Ky. 1964).
Rule 32.04.  Effect of errors and irregularities.
Text
(1)  As to Notice. All errors and irregularities in the notice for taking a deposition are waived unless written objection is promptly served upon the party giving the notice.
(2)  As to Disqualification of Officer. Objection to taking a deposition because of disqualification of the officer before whom it is to be taken is waived unless made before the taking of the deposition begins or as soon thereafter as the disqualification becomes known or could be discovered with reasonable diligence.
(3)  As to Taking of Deposition.
 	(a)  Objections to the competency of a witness or to the competency, relevancy, or materiality of testimony are not waived by failure to make them before or during the taking of the deposition, unless the ground of the objection is one which might have been obviated or removed if presented at that time.
 	(b)  Errors and irregularities occurring at the oral examination in the manner of taking the deposition, in the form of the questions or answers, in the oath or affirmation, or in the conduct of parties and errors of any kind which might be obviated, removed, or cured if promptly presented, are waived unless seasonable objection thereto is made at the taking of the deposition.
 	(c)  Objections to the form of written questions submitted under Rule 31 are waived unless served in writing upon the party propounding them within the time allowed for serving the succeeding cross or other questions and within 3 days after service of the last questions authorized.
(4)  As to Completion and Return of Deposition. Errors and irregularities in the manner in which the testimony is transcribed or the deposition is prepared, signed, certified, sealed, indorsed, transmitted, filed, or otherwise dealt with by the officer under Rules 30 and 31 are waived unless a motion to suppress the deposition or some part thereof is made with reasonable promptness after such defect is, or with due diligence might have been, ascertained.
History
(Amended effective October 1, 1971; amended October 18, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Cited:  Wadlington v. Sextet Mining Co., 878 S.W.2d 814, 1994 Ky. App. LEXIS 89 (Ky. Ct. App. 1994).
NOTES TO DECISIONS
1. Waiver of Objections.
Where there was a stipulation that all depositions to be read should be subject “to objections as reflected” in them, the failure to file written exceptions to a deposition did not waive objections to its being read. Gibbs v. Terry, 281 S.W.2d 712, 1955 Ky. LEXIS 202 (Ky. 1955).
The objection to the fact the foreign notary did not state that the witness had been duly sworn and the further objection that the notary failed to sign the deposition were raised for the first time on appeal, and therefore, not having been timely made, these objections were considered waived. Gish v. Hale, 283 S.W.2d 202, 1955 Ky. LEXIS 293 (Ky. 1955).
Where counsel objected to all of doctor's testimony based on X-rays because their integrity had not been established and because they had not been on hand for purposes of cross-examination at the time the deposition was taken, but did not raise such objection until during the reading of the deposition at the trial, the objection was too late. T. C. Young Constr. Co. v. Brown, 372 S.W.2d 670, 1963 Ky. LEXIS 139, 99 A.L.R.2d 730 (Ky. 1963).
Where the deposition of defendant's accountant was taken by plaintiff, the parties agreed to take no more evidence of the value of defendant's property, and then defendant objected to the reading of the deposition on the ground of privilege, the trial court properly overruled the objection. Broida v. Broida, 388 S.W.2d 617, 1964 Ky. LEXIS 536 (Ky. 1964).
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Rule 33.  Interrogatories to parties.
Rule 33.01.  Availability — Procedures for use.
Text
(1)  Any party may serve upon any other party written interrogatories to be answered by the party served or, if the party served is a public or private corporation or a partnership or association or governmental agency, by any officer or agent, who shall furnish such information as is available to the party. Interrogatories may, without leave of court, be served upon the plaintiff after commencement of the action and upon any other party with or after service of the summons upon that party.
(2)  Each interrogatory shall be answered separately and fully in writing under oath, unless it is objected to, in which event the reasons for objections shall be stated in lieu of an answer. The answers are to be signed by the person making them, and the objections signed by the attorney making them. The party upon whom the interrogatories have been served shall serve a copy of the answers, and objections if any, within 30 days after the service of the interrogatories, except that a defendant may serve answers or objections within 45 days after service of the summons upon that defendant. The court may allow a shorter or longer time. The party submitting the interrogatories may move for an order under Rule 37.01 with respect to any objection to or other failure to answer an interrogatory.
(3)  Each party may propound a maximum of thirty (30) interrogatories and thirty (30) requests for admission to each other party; for purposes of this rule, each subpart of an interrogatory or request shall be counted as a separate interrogatory or request. The following shall not be included in the maximum allowed: interrogatories requesting (a) the name and address of the person answering; (b) the names and addresses of the witnesses; and (c) whether the person answering is willing to supplement his answers if information subsequently becomes available. Any party may move the Court for permission to propound either interrogatories or requests for admission in excess of the limit of thirty (30).
History
(Amended effective October 1, 1971; amended July 8, 1983, effective January 1, 1984.)
Annotations

Cross-References.
See note to CR 36.01 under heading “Use as Evidence,” Mid-Southern Toyota, Ltd. v. Bug's Imports, Inc., 453 S.W.2d 544, 1970 Ky. LEXIS 310 (Ky. 1970), rev'd on other grounds, Mid--Southern Toyota, Ltd. v. Bug's Imports, Inc., 485 S.W.2d 240, 1972 Ky. LEXIS 126 (Ky. 1972).
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NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Relevancy.
 	3. 	Extension of Time.
 	4. 	Failure to Answer.
 	5. 	Special Damages.
 	6. 	Violation of Rule.
 	7. 	Subject Matter.
1. In General.
This rule, which gives party the right to serve written interrogatories upon adverse parties to be answered separately and fully in writing under oath if the information is available to the party, adopts the mechanics of the former equitable rule for obtaining discovery from an adverse party, supersedes common law and provisions of the Civil Code of Practice as to discovery, and establishes an expanded and comprehensive system of pretrial discovery, but in its application it would seem that the principles which guided courts of equity in these matters should afford some guidance in the administration of this rule. Proctor & Gamble Distributing Co. v. Vasseur, 275 S.W.2d 941, 1955 Ky. LEXIS 403 (Ky. 1955).
2. Relevancy.
In a suit to recover for personal injuries allegedly caused by the use of a soap product sold and distributed by the defendant where the issue was whether the defendant had put on the market a product which had been the proximate cause of the plaintiff's injury, it was error for the trial court to require the defendant to answer certain interrogatories which were an attempt to learn whether or not the defendant was but the alter ego or distributing agency of another corporation, this information being irrelevant to the subject matter of the case. Proctor & Gamble Distributing Co. v. Vasseur, 275 S.W.2d 941, 1955 Ky. LEXIS 403 (Ky. 1955).
The trial court erred in requiring the defendant to answer interrogatories regarding complaints received from other users of the same product that allegedly caused the plaintiff's injuries, since such interrogatories had no relevancy to the merits of the case. Proctor & Gamble Distributing Co. v. Vasseur, 275 S.W.2d 941, 1955 Ky. LEXIS 403 (Ky. 1955).
In an action to recover balance due on note and for enforcement of a lien under mortgage, the chancellor correctly sustained the objections to the request for admissions and the interrogatories because they concerned matters both immaterial and irrelevant to the issue. Rogers v. Winchester Bldg. & Sav. Asso., 293 S.W.2d 463, 1956 Ky. LEXIS 66 (Ky. 1956).
3. Extension of Time.
In an action for personal injuries allegedly caused by the use of a soap product sold and distributed by the defendant, the trial court properly refused the defendant's motion for a second extension of time in which to file an answer to an interrogatory regarding experiments to determine the physical effects of the product upon its users in the absence of a showing of nonavailability of the results of the experiments. Proctor & Gamble Distributing Co. v. Vasseur, 275 S.W.2d 941, 1955 Ky. LEXIS 403 (Ky. 1955).
4. Failure to Answer.
Court is empowered to dismiss action even though the failure to file timely answers to interrogatories is not wilful. Naive v. Jones, 353 S.W.2d 365, 1961 Ky. LEXIS 6 (Ky. 1961).
This rule requires answers to be served within a specified number of days and, if no answer is served within that time, the party has failed to answer, which is a positive refusal to comply with the rule empowering the court to dismiss the action. Naive v. Jones, 353 S.W.2d 365, 1961 Ky. LEXIS 6 (Ky. 1961).
Where plaintiff knowingly and intentionally ignored the defendants' letter which gave him, after default, an additional ten days to answer interrogatories, and was in continual, constant, and deliberate violation of this rule for more than two months by failing to answer, the trial court, upon defendants' motion to dismiss, properly dismissed the action with prejudice where plaintiff had not undertaken to explain or justify the failure to serve an answer for three months after it became due. Naive v. Jones, 353 S.W.2d 365, 1961 Ky. LEXIS 6 (Ky. 1961).
Where the plaintiff failed to include an eyewitness's name in response to the defendant's interrogatory and after the trial the defense learned that the witness's testimony would have been adverse to that of the eyewitness who testified, the defendants were entitled to a new trial. Thompson v. Mills, 432 S.W.2d 448, 1968 Ky. LEXIS 344 (Ky. 1968).
Where defendant neglected to respond to interrogatories made no motion seeking a protective order, and did not move for an extension of time within which to comply until more than a year after service of the interrogatories, it was proper for trial court to grant motion to strike defendant's answer and enter default judgment pursuant to CR 37.04. Benjamin v. Near East Rug Co., 535 S.W.2d 848, 1976 Ky. LEXIS 92 (Ky. 1976).
Where party continually ignored court's order to answer interrogatories and produce documents and at hearing party offered as the only explanation for failure to comply that his memory was different than when suit was filed, and court rather than finding party in contempt entered a default judgment, standard of review on appeal was whether it was an abuse of discretion by the trial judge; this discretion, however, was not unbridled but must rest upon a finding of willfulness or bad faith on behalf of the party to be sanctioned. Greathouse v. American Nat'l Bank & Trust Co., 796 S.W.2d 868, 1990 Ky. App. LEXIS 142 (Ky. Ct. App. 1990).
5. Special Damages.
Where the amount of special damages is not stated in the complaint, it may be learned by an interrogatory. Lee v. Stamper, 300 S.W.2d 251, 1957 Ky. LEXIS 453 (Ky. 1957).
Plaintiff's failure to sign her answers to interrogatories did not constitute a violation so as to have precluded her from seeking damages at trial. Plaintiff's answers accomplished the purpose of giving defendant notice of the amount of damages at stake so as to allow it to make appropriate decisions concerning possible settlement and/or trial preparation and strategy. Thomas v. Grange Mut. Cas. Co., 2004 Ky. App. LEXIS 163 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 174 (Ky. 2005).
6. Violation of Rule.
Remedy for a violation of CR 33.01 is found in CR 37.01 and CR 37.02, not in CR 8.01(2). Thomas v. Grange Mut. Cas. Co., 2004 Ky. App. LEXIS 163 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 174 (Ky. 2005).
7. Subject Matter.
In an action against an officer to recover the compensation which he received in excess of the constitutional limitation, a disclosure of his total compensation may have been obtained either by cross-examination or by interrogatories attached to the petition. Boyd County v. Boyd Fiscal Court, 247 Ky. 183, 56 S.W.2d 959, 1933 Ky. LEXIS 368 (Ky. 1933) (decided under prior law).
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Rule 33.02.  Scope — Use at trial.
Text
(1)  Interrogatories may relate to any matters which may be inquired into under Rule 26.02, and the answers may be used to the extent permitted by the rules of evidence.
(2)  An interrogatory otherwise proper is not necessarily objectionable merely because an answer to the interrogatory involves an opinion or contention that relates to fact or the application of law to fact, but the court may order that such an interrogatory need not be answered until after designated discovery has been completed or until a pretrial conference or other later time.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Article: The Anticipation Misconception, 99 Ky. L.J. 9 (2010/2011).
NOTES TO DECISIONS
1. Competency of Responses.
Where interrogatories were propounded to a party regarding transactions with a decedent, the party was thereby made competent to testify as to such transactions. Nolty v. Fultz, 277 Ky. 49, 125 S.W.2d 749, 1938 Ky. LEXIS 566 (1938) (decided under prior law).
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Rule 33.03.  Option to produce business records.
Text
Where the answer to an interrogatory may be derived or ascertained from the business records of the party upon whom the interrogatory has been served or from an examination, audit or inspection of such business records, or from a compilation, abstract or summary based thereon, and the burden of deriving or ascertaining the answer is substantially the same for the party serving the interrogatory as for the party served, it is a sufficient answer to such interrogatory to specify the records from which the answer may be derived or ascertained and to afford to the party serving the interrogatory reasonable opportunity to examine, audit or inspect such records and to make copies, compilations, abstracts or summaries.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Written Interrogatories (CR 33), §  83.00.
Rule 34.  Production of documents and things and entry upon  land for inspection and other purposes.
Rule 34.01.  Scope.
Text
Any party may serve on any other party a request (a) to produce and permit the party making the request, or someone acting on his behalf, to inspect and copy any designated documents (including writings, drawings, graphs, charts, photographs, phone-records, and other data compilations from which information can be obtained, translated, if necessary, by the respondent through detection devices into reasonably usable form), or to inspect and copy, test, or sample any tangible things which constitute or contain matters within the scope of Rule 26.02 and which are in the possession, custody or control of the party upon whom the request is served; or (b) to permit entry upon designated land or other property in the possession or control of the party upon whom the request is served for the purpose of inspection and measuring, surveying, photographing, testing, or sampling the property or any designated object or operation thereon, within the scope of Rule 26.02.
History
(Amended effective October 1, 1971.)
Annotations
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Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Article: The Anticipation Misconception, 99 Ky. L.J. 9 (2010/2011).
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NOTES TO DECISIONS

 	1. 	X-Rays.
 	2. 	Partnership Books.
 	3. 	Insurance Policies.
 	4. 	Tax Returns.
 	5. 	Documents.
 	6. 	Inspection of Premises.
 	7. 	Depositions.
 	8. 	Principals and Agents.
1. X-Rays.
Where this rule was adopted by regulation of the Workers' Compensation Board, it was an abuse of discretion for the board to deny a motion for the examination of X-ray pictures upon which a doctor based his testimony in view of conflicting medical testimony. Vicars v. Beaver Creek Mining Co., 387 S.W.2d 590, 1965 Ky. LEXIS 475 (Ky. 1965).
2. Partnership Books.
In a suit between former partners in the practice of medicine, the Court of Appeals refused to prohibit the trial court judge from enforcing an order requiring one of the parties to produce books and records of patients treated. Mayer v. Bradley, 401 S.W.2d 224, 1963 Ky. LEXIS 229 (Ky. 1963).
3. Insurance Policies.
In an automobile damage action, the court was authorized to require the production of a liability insurance policy for inspection and copying. Maddox v. Grauman, 265 S.W.2d 939, 1954 Ky. LEXIS 772, 41 A.L.R.2d 964 (Ky. 1954).
4. Tax Returns.
Where a party stated that he did not have a copy of his last federal income tax return and it was too late for him to obtain and produce a copy, the court properly sustained objections to the request to produce it. Hedges v. Neace, 307 S.W.2d 564, 1957 Ky. LEXIS 96 (Ky. 1957).
5. Documents.
Where plaintiff produced circumstantial evidence from which a jury could reasonably infer that accident was caused by a defect in defendants' trailer, it was error to deny plaintiff's motion for defendant to produce certain specified documents for copying under CR 30.02 and CR 37.02. Perkins v. Trailco Mfg. & Sales Co., 613 S.W.2d 855, 1981 Ky. LEXIS 231 (Ky. 1981).
The fact that a company and two (2) partnerships were not parties to a lawsuit did not mean that the plaintiff was not entitled to production of their business records under CR 34.01. Since the defendant, on whom the request was served, claimed to own the company, which in turn owned the partnerships, those documents were in defendant's control and possession within the meaning of the discovery rule. Edwards v. Hickman, 237 S.W.3d 183, 2007 Ky. LEXIS 218 (Ky. 2007).
The companies'  general claim that all their business and financial records were confidential was insufficient to defeat plaintiff's proper discovery request under CR 26.02(1). Moreover, any concern about plaintiff gaining a competitive advantage through the revelation of the information was alleviated by the stringent confidentiality requirements on most of the material ordered by the trial court. Edwards v. Hickman, 237 S.W.3d 183, 2007 Ky. LEXIS 218 (Ky. 2007).
If the relationship between a shareholder or partner and the business is so close as to make the business little more than an alter-ego, the partner or shareholder enjoys the necessary legal control over the business's documents to subject them to discovery under CR 34.01. Edwards v. Hickman, 237 S.W.3d 183, 2007 Ky. LEXIS 218 (Ky. 2007).
6. Inspection of Premises.
There must be some sort of nexus between the premises to be inspected and the underlying cause of action before a trial court may order an inspection of premises pursuant to the rule, and this nexus must appear on the face of the order. Wal-Mart Stores v. Dickinson, 29 S.W.3d 796, 2000 Ky. LEXIS 118 (Ky. 2000).
In an action arising from a purse snatching in the parking lot of a retail store, the trial court abused its discretion in granting a walk-through of the loss prevention center operated by the corporation that owned the store where the order itself did not set forth the nexus between the walk through and the underlying cause of action. Wal-Mart Stores v. Dickinson, 29 S.W.3d 796, 2000 Ky. LEXIS 118 (Ky. 2000).
7. Depositions.
A person, regardless of whether that person is opposing counsel, signing a response to a request for production, which is made pursuant to the rule, holds him or herself out as having personal knowledge of the answers given and is subject to deposition for the limited purpose of exploring his or her actual knowledge of the answers given including, but not limited to, the methods employed to search for the documents requested and the scope of that search. Wal-Mart Stores v. Dickinson, 29 S.W.3d 796, 2000 Ky. LEXIS 118 (Ky. 2000).
8. Principals and Agents.
For purposes of CR 34.01, an agent refusing to turn over information that falls squarely within the scope of agency does not make a principal any less entitled to possession of the sought-after information. Southern Fin. Life Ins. Co. v. Combs, 413 S.W.3d 921, 2013 Ky. LEXIS 590 (Ky. 2013).
Based on its analysis of general agency law and its interplay with CR 34.01, the Supreme Court of Kentucky holds that a principal is in control, for purposes of CR 34.01, of all information that is in the possession of its agents to which it is entitled to receive under principles of agency law. Southern Fin. Life Ins. Co. v. Combs, 413 S.W.3d 921, 2013 Ky. LEXIS 590 (Ky. 2013).
For the purposes of CR 34.01, control over documents exists when a party has a legal right to obtain the documents, for example, if a principal-agent relationship exists involving the party. Southern Fin. Life Ins. Co. v. Combs, 413 S.W.3d 921, 2013 Ky. LEXIS 590 (Ky. 2013).
For purposes of CR 34.01, an agent's response does not define the parties' relationship or set the parameters of possession, custody, or control. Southern Fin. Life Ins. Co. v. Combs, 413 S.W.3d 921, 2013 Ky. LEXIS 590 (Ky. 2013).
Trial court did not abuse its discretion in ordering an insurer to disclose information from its agent-lenders where the information pertained to the loans that were insured by the policies sold by the agent-lenders, the information sought related to the insurer's potential liability under the credit life and disability policies, and thus, the information sought was within the scope of the agency between the insurer and its lenders. Southern Fin. Life Ins. Co. v. Combs, 413 S.W.3d 921, 2013 Ky. LEXIS 590 (Ky. 2013).
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Rule 34.02.  Procedure.
Text
(1)  The request may, without leave of court, be served upon the plaintiff after commencement of the action upon any other party with or after service of the summons upon that party. The request shall set forth the items to be inspected either by individual item or by category, and describe each item and category with reasonable particularity. The request shall specify a reasonable time, place, and manner of making the inspection and performing the related acts.
(2)  The party upon whom the request is served shall serve a written response within 30 days after the service of the request, except that a defendant may serve a response within 45 days after service of the summons upon that defendant. The court may allow a shorter or longer time. The response shall state, with respect to each item or category, that inspection and related activities will be permitted as requested, unless the request is objected to, in which event the reasons for objection shall be stated. If objection is made to part of an item or category, the part shall be specified. The party submitting the request may move for an order under Rule 37.01 with respect to any objection to or other failure to respond to the request or any part thereof, or any failure to permit inspection as requested.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Cited: Wolfe v. Wolfe, — S.W.3d —, 2013 Ky. App. LEXIS 35 (Ky. Ct. App. 2013).
NOTES TO DECISIONS
1. Requirements for Prohibitory Order.
Since CR 37.02 is a limitation upon this rule and a party may only proceed under this rule upon a showing of “good cause,” to invoke an exception to the prohibitory language of CR 37.02, a party must show something more than “good cause.” Bender v. Eaton, 343 S.W.2d 799, 1961 Ky. LEXIS 432 (Ky. 1961).
Where lower court entered an order requiring petitioners to furnish to their adversaries in advance of trial written information which the petitioners, in preparation for trial, had obtained from experts, the petitioners were entitled to an order prohibiting the enforcement of this order, since the injury suffered by the petitioners upon compliance with the order could not be rectified in subsequent proceedings in the case. Bender v. Eaton, 343 S.W.2d 799, 1961 Ky. LEXIS 432 (Ky. 1961).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Requests for Production of Documents and Things or for Inspection of Property, §  84.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Subpoenas, §  54.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Request for Certain Papers from Party Deponent, Form 81.07.
Rule 34.03.  Persons not parties.
Text
Rule 34 does not preclude an independent action against a person not a party for production of documents and things and permission to enter upon land.
History
(Amended May 14, 1971 and July 29, 1971, effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 35.  Physical and mental examination of persons.
Rule 35.01.  Order for examination.
Text
When the mental or physical condition (including the blood group) of a party, or of a person in the custody or under the legal control of a party, is in controversy, the court in which the action is pending may order the party to submit to a physical or mental examination by a physician, dentist or appropriate health care expert, or to produce for examination the person in his custody or legal control. The order may be made only on motion for good cause shown and upon notice to the person to be examined and to all parties and shall specify the time, place, manner, conditions, and scope of the examination and the person or persons by whom it is to be made.
History
(Amended effective October 1, 1971; amended October 1, 1991, effective November 15, 1991.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Leathers, Civil Procedure, 71 Ky. L.J. 395 (1982-83).
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Northern Kentucky Law Review.
Comments, Rule 35 — Is There a Right to Choice of Physician?, 14 N. Ky. L. Rev. 447 (1988).
Rankin and Muehlenkamp, 1993 Kentucky Criminal Law Update, 21 N. Ky. L. Rev. 311 (1994).
Opinions of Attorney General. This rule and KRS 406.081 must be read together in dealing equitably with the parties to a paternity suit. OAG 79-635.
Whenever the defendant moves the court for a blood test under KRS 406.081, the court must order the mother, child and alleged father to submit to blood tests, and where the plaintiff-mother moves the court for blood tests, pursuant to this rule, the court, in its discretion, may order the blood tests of the mother, child and alleged father. OAG 79-635.
Cited:  Hibbs v. Chandler, 684 S.W.2d 310, 1985 Ky. App. LEXIS 509 (Ky. Ct. App. 1985); Turner v. Commonwealth, 767 S.W.2d 557, 1988 Ky. LEXIS 82 (Ky. 1988).
NOTES TO DECISIONS

 	1. 	Paternity Proceeding.
 		2. 	— Blood Tests.
 	3. 	Child Victim.
 	4. 	Witness.
 	5. 	Choice of Physician.
 	6. 	Good Cause.
 	7. 	Criminal Cases.
 	8. 	Written Reports.
1. Paternity Proceeding.
2. — Blood Tests.
The defendant in a paternity proceeding is a party for purposes of this rule. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
KRS 406.081 in providing a method for obtaining blood tests by a defendant, does not purport to preclude mother, child, or other complainant from obtaining them of a defendant by using this rule. To hold otherwise would subject KRS 406.081 to a charge of unlawful discrimination which cannot be assumed the general assembly intended. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
In paternity actions the necessity for the blood test evidence and its unavailability from another source permit the showing of “good cause” to be routinely made and accordingly, an order under this rule is virtually as automatically obtainable as one under KRS 406.081. Since the frequency of use of this rule is not limited (CR 26.01), additional examinations may be secured under it as under KRS 406.091. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
Neither KRS 406.081 nor this rule is locked into any particular type, method, or vintage of blood testing and tests may be sought and used which were not in existence when the statute or the rule was adopted. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
The trial court in a paternity action committed prejudicial error when it denied the commonwealth's motion under this rule for an order requiring the defendant to submit to the Human Leukocyte Antigen (HLA) blood test. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
KRS 406.081 does not offend the equal protection clause of the fourteenth amendment; in summary, it does for the defendant what this rule formerly did, and still does, for the mother, child and other complainant. When harmonized by being construed together with this rule, KRS 406.081 avoids discrimination and does not create it; together they grant equal rights for the obtaining of blood test evidence to mother, child, and alleged father. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
When the General Assembly enacted KRS 406.081 in 1964, it had a reasonable basis for finding that existing law in the form of this rule was inadequate in itself to cover all of the blood-testing situations in paternity proceedings and that it therefore was desirable to supplement it in order to plug any possible gaps; in KRS 406.081 it insured to the defendant the same right to require blood tests of the mother and child as existing law (this rule) granted to them through the county attorney. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
Instead of being “inconsistent procedures” within the meaning of CR 1(2), this rule and KRS 406.081 are consistent in that each provides a method for obtaining blood tests from mother, child and alleged father. Blood tests of all three are essential for this evidence in a paternity case to have value. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
Since evidence of equal probative value cannot be obtained from another source and since in a paternity proceeding the characteristics of blood are a physical condition in controversy, the additional requirements of “good cause” and “physical condition … in controversy” found in this rule and not in KRS 406.081 do not make them inconsistent procedures” within the meaning of CR 1(2). In these respects KRS 406.081 places no additional burden upon mother and child than was on them before such statute was passed. Perry v. Commonwealth, 652 S.W.2d 655, 1983 Ky. LEXIS 255 (Ky. 1983).
The twelve years between a couple's 1975 divorce and the husband's 1987 CR 60.02 motion was not too great a lapse of time to justify reopening the divorce judgment to compel blood tests to determine if husband was actually the father of the couple's youngest child, as husband did not learn or have any reason to suspect that he might not be the child's father until 1985, ten years after the divorce. Cain v. Cain, 777 S.W.2d 238, 1989 Ky. App. LEXIS 122 (Ky. Ct. App. 1989).
3. Child Victim.
Defendant was entitled to have child victim examined by a defense or independent expert, where child had suffered prior sexual abuse, and examination would allegedly show victim was transferring the prior experience to the present defendant. Mack v. Commonwealth, 860 S.W.2d 275, 1993 Ky. LEXIS 99 (Ky. 1993).
4. Witness.
Even though this rule does not expressly provide for an examination of a prosecuting witness who is not a party, due process and fundamental fairness may, depending on the circumstances, entitle the defendant to have the alleged victim examined by an independent expert, if not a defense expert. Mack v. Commonwealth, 860 S.W.2d 275, 1993 Ky. LEXIS 99 (Ky. 1993).
Due process and fundamental fairness may entitle a defendant to have a nonparty witness examined by an expert in order to gain substantive evidence, but will not entitle a defendant to have a nonparty witness examined by an independent expert in order to determine the witness's competency to testify. Bart v. Commonwealth, 951 S.W.2d 576, 1997 Ky. LEXIS 102 (Ky. 1997).
5. Choice of Physician.
While a trial court has the authority under the rule to appoint a physician to perform an independent medical examination, and even to appoint one other than selected by a defendant, it may do so only upon a valid and substantiated objection regarding the physician's qualifications or record, and may not do so upon a mere conclusory assertion discrediting the selection, such as an assertion that the physician is a “defense doctor.” Sexton v. Bates, 41 S.W.3d 452, 2001 Ky. App. LEXIS 37 (Ky. Ct. App. 2001).
6. Good Cause.
Trial court's order directing that motorist who alleged she sustained neck and back injuries in auto accident attend an independent medical examination after she had missed two such examinations was supported by good cause as the motorist had put her physical condition at issue and the other driver was entitled to have her physical state evaluated. Taylor v. Morris, 62 S.W.3d 377, 2001 Ky. LEXIS 217 (Ky. 2001).
Trial court's order that motorist involved in auto accident submit to an independent medical examination and which stated the time and place of the examination, as well as the name of the physician who would be performing the examination, sufficiently informed the motorist such that the order was in compliance with the requirements of CR 35 regarding medical examinations conducted in anticipation of a trial. Taylor v. Morris, 62 S.W.3d 377, 2001 Ky. LEXIS 217 (Ky. 2001).
7. Criminal Cases.
Although CR 35.01 provides no protections for a criminal defendant's Fifth Amendment rights, it can be applied in criminal cases if the trial court imposes on it the protective template from RCr 7.24(3)(B)(ii). Rule 7.24(3)(B)(ii) reasonably restricts the scope and use of evidence obtained from an independent mental examination in a way that protects a defendant's privilege against self incrimination. Powell v. Graham, 185 S.W.3d 624, 2006 Ky. LEXIS 46 (Ky. 2006).
Although CR 35.01 was applicable to criminal cases by virtue of RCr 13.04, and the trial court had authority under CR 35.01 to compel defendant to undergo a mental examination by the State's expert, as he had placed his mental health in issue, since the order failed to prospectively provide appropriate protections for defendant's Fifth Amendment rights, he was entitled to a writ of prohibition. Powell v. Graham, 185 S.W.3d 624, 2006 Ky. LEXIS 46 (Ky. 2006).
8.  Written Reports.
A party causing a CR 35.01 independent medical exam has an absolute obligation under CR 35.02(1) to produce a detailed written report of the examining health care expert setting out all findings, including results of all tests made, diagnoses and conclusions. Under CR 35.02(1), a “like report” is the substantial equivalent of that required to be produced by the examining party, and encompasses the results of all tests made. CSX Transp., Inc. v. Ryan, 192 S.W.3d 345, 2006 Ky. LEXIS 125 (Ky. 2006).
Under CR 35.02(1), If an expert declines to issue a written report, the opposing party is nevertheless entitled to that expert's test results; there is absolutely no difference between “test results” and “raw test data.” CSX Transp., Inc. v. Ryan, 192 S.W.3d 345, 2006 Ky. LEXIS 125 (Ky. 2006).
The obligation under CR 35.02(1) to produce a detailed written report of the examining health care expert setting out all findings applies regardless of the fact that the party will not call the expert as a trial witness, as CR 35.02(1) makes no exception for non-testifying experts. CSX Transp., Inc. v. Ryan, 192 S.W.3d 345, 2006 Ky. LEXIS 125 (Ky. 2006).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Physical and Mental Examination (Ky. CR 35), §  30.21.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Physical and Mental Examination of Persons (Rule 35), §  85.00.
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Rule 35.02.  Report of examining physician or health care expert.
Text
(1)  If requested by the party against whom an order is made under Rule 35.01 or the person examined, the party causing the examination to be made shall deliver to that person or party a copy of a detailed written report of the examining health care expert setting out all findings, including results of all tests made, diagnoses and conclusions, together with like reports of all earlier examinations of the same condition. After delivery, the party causing the examination shall be entitled upon request to receive from the party against whom the order is made a like report of any examination, previously or thereafter made, of the same condition, unless, in the case of a report of examination of a person not a party, the party shows an inability to obtain it. The court on motion may make an order against a party requiring delivery of a report on such terms as are just, and if a physician or examining health care expert fails or refuses to make a report the court may exclude such testimony if offered at the trial.
(2)  This rule applies to examinations made by agreement of the parties, unless the agreement expressly provides otherwise. This rule does not preclude discovery of a report of an examining physician or health care expert or the taking of a deposition of the physician or health care expert in accordance with the provisions of any other rule.
History
(Amended effective October 1, 1971; amended October 1, 1991, effective November 15, 1991.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Northern Kentucky Law Review.
Comments, Rule 35 — Is There a Right to Choice of Physician?, 14 N. Ky. L. Rev. 447 (1988).
Cited: Big Sandy Wholesale, Inc. v. Conley, 639 S.W.2d 778, 1982 Ky. LEXIS 304 (Ky. 1982); National Gypsum Co. v. Corns, 736 S.W.2d 325, 1987 Ky. LEXIS 244 (Ky. 1987).
NOTES TO DECISIONS

 	1. 	X-Rays.
 	2. 	Request for Reports.
1. X-Rays.
In a workers' compensation case which hinged on the interpretation of an X-ray, there was good cause for the production of the X-ray. Vicars v. Beaver Creek Mining Co., 387 S.W.2d 590, 1965 Ky. LEXIS 475 (Ky. 1965).
2. Request for Reports.
This rule concerns reports of examining physicians upon the request of the examined party. There was nothing in the record to show a request and delivery of any reports which would have required plaintiff, under this rule, to supply the reports of two doctors who did not testify at trial. Morrow v. Stivers, 836 S.W.2d 424, 1992 Ky. App. LEXIS 15 (Ky. Ct. App. 1992).
A party causing a CR 35.01 independent medical exam has an absolute obligation under CR 35.02(1) to produce a detailed written report of the examining health care expert setting out all findings, including results of all tests made, diagnoses and conclusions. Under CR 35.02(1), a “like report” is the substantial equivalent of that required to be produced by the examining party, and encompasses the results of all tests made. CSX Transp., Inc. v. Ryan, 192 S.W.3d 345, 2006 Ky. LEXIS 125 (Ky. 2006).
Under CR 35.02(1), If an expert declines to issue a written report, the opposing party is nevertheless entitled to that expert's test results; there is absolutely no difference between “test results” and “raw test data.” CSX Transp., Inc. v. Ryan, 192 S.W.3d 345, 2006 Ky. LEXIS 125 (Ky. 2006).
When CR 35.02(1) was triggered by plaintiff's request for production of an independent medical examiner's report, he had a reciprocal obligation to produce “like reports” of all similar examinations. With or without a written report, defendant was still entitled to test results and raw data obtained by plaintiff's expert. CSX Transp., Inc. v. Ryan, 192 S.W.3d 345, 2006 Ky. LEXIS 125 (Ky. 2006).
The obligation under CR 35.02(1) to produce a detailed written report of the examining health care expert setting out all findings applies regardless of the fact that the party will not call the expert as a trial witness, as CR 35.02(1) makes no exception for non-testifying experts. CSX Transp., Inc. v. Ryan, 192 S.W.3d 345, 2006 Ky. LEXIS 125 (Ky. 2006).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Require Copy of Report of Other Examination to be Furnished, Form 85.05.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Physical and Mental Examination of Persons (Rule 35), §  85.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Request for Report of Findings of Mental and Physical Examination, Form 85.04.
Rule 36.  Requests for admission.
Rule 36.01.  Request for admission.
Text
(1)  A party may serve upon any other party a written request for the admission, for purposes of the pending action only, of the truth of any matters within the scope of Rule 26.02 set forth in the request that relate to statements or opinions of fact or of the application of law to fact, including the genuineness of any documents described in the request. Copies of documents shall be served with the request unless they have been or are otherwise furnished or made available for inspection and copying. The request may, without leave of court, be served upon the plaintiff after commencement of the action and upon any other party with or after service of the summons upon that party.
(2)  Each matter of which an admission is requested shall be separately set forth. The matter is admitted unless, within 30 days after service of the request, or within such shorter or longer time as the court may allow, the party to whom the request is directed serves upon the party requesting the admission a written answer or objection addressed to the matter, signed by the party or by his attorney, but, unless the court shortens the time, a defendant shall not be required to serve answers or objections before the expiration of 45 days after service of the summons upon him. If objection is made, the reasons therefor shall be stated. The answer shall specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter. A denial shall fairly meet the substance of the requested admission, and when good faith requires that a party qualify his answer or deny only a part of the matter of which an admission is requested, he shall specify so much of it as is true and qualify or deny the remainder. An answering party may not give lack of information or knowledge as a reason for failure to admit or deny unless he states that he has made reasonable inquiry and that the information known or readily obtainable by him is insufficient to enable him to admit or deny. A party who considers that a matter of which an admission has been requested presents a genuine issue for trial may not, on that ground alone, object to the request; he may, subject to the provisions of Rule 37.03, deny the matter or set forth reasons why he cannot admit or deny it.
(3)  The party who has requested the admissions may move to determine the sufficiency of the answers or objections. Unless the court determines that an objection is justified, it shall order that an answer be served. If the court determines that an answer does not comply with the requirements of this rule, it may order either that the matter is admitted or that an amended answer be served. The court may, in lieu of these orders, determine that final disposition of the request be made at a pretrial conference or at a designated time prior to trial. The provisions of Rule 37.01(4) apply to the award of expenses incurred in relation to the motion.
History
(Amended effective October 1, 1971.)
Annotations

Compiler's Notes.
The reference to Rule 37.01(4), in subsection (3) of this rule, should apparently be to Rule 37.01(d) due to amendments of that rule.
Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Cited:  Battoe v. Beyer, 285 S.W.2d 172, 1955 Ky. LEXIS 73 (Ky. 1955); Robert Simmons Constr. Co. v. Powers Regulator Co., 390 S.W.2d 901, 1965 Ky. LEXIS 383 (Ky. 1965); Stewart v. Lawson, 437 S.W.2d 733, 1969 Ky. LEXIS 449 (Ky. 1969); Tackett v. Tackett, 508 S.W.2d 790, 1974 Ky. LEXIS 634 (Ky. 1974); Reisert v. Apple Valley Resort, Inc., 551 S.W.2d 256, 1977 Ky. App. LEXIS 720 (Ky. Ct. App. 1977).
NOTES TO DECISIONS

 	1. 	Time for Making Requests.
 	2. 	Scope of Requests.
 		3. 	— Objections to Requests.
 	4. 	Failure to Answer.
 	5. 	Unreasonable Delay in Answering.
 	6. 	Use As Evidence.
 	7. 	Out of State Prosecution.
 	8. 	Application.
1. Time for Making Requests.
It was within the sound discretion of the court to permit the defendants to file a response to a request for admissions even though it was long overdue, especially where the plaintiff did not argue that the delay resulted in any prejudice to the presentation of his case. Harris v. Stewart, 981 S.W.2d 122, 1998 Ky. App. LEXIS 14 (Ky. Ct. App. 1998).
A request that a school board admit that its minutes did not mention the land in question was not within the scope of this rule because it sought admissions concerning the existence of evidence rather than the truth of issues of fact and, therefore, the refusal of the board to answer did not authorize charging it with the expense of examining the minutes. McGiboney v. Board of Education, 387 S.W.2d 869, 1965 Ky. LEXIS 491 (Ky. 1965).
2. Scope of Requests.
Request for admission of conclusion of law rather than of facts is improper. Lyons v. Sponcil, 343 S.W.2d 836, 1961 Ky. LEXIS 446 (Ky. 1961).
3. — Objections to Requests.
In an action to recover balance due on note and for enforcement of a lien under mortgage, the chancellor correctly sustained the objections to the request for admissions and the interrogatories because they concerned matters both immaterial and irrelevant to the issue. Rogers v. Winchester Bldg. & Sav. Asso., 293 S.W.2d 463, 1956 Ky. LEXIS 66 (Ky. 1956).
4. Failure to Answer.
Defendant was regarded as having admitted the fact that he negligently allowed his truck to strike the rear of the plaintiff's automobile while it was stopped for a traffic signal light, and that plaintiff was injured and sustained special damages, where defendant failed to respond or object to plaintiff's requests for such admissions. Lyons v. Sponcil, 343 S.W.2d 836, 1961 Ky. LEXIS 446 (Ky. 1961).
This rule applies only to admissible facts and, upon the failure of a defendant called upon to admit the truth of such facts, they stand admitted and require no proof in respect thereto by the plaintiff. Lyons v. Sponcil, 343 S.W.2d 836, 1961 Ky. LEXIS 446 (Ky. 1961).
The trial court did not abuse its discretion when it sustained the plaintiff's motion for judgment on the ground that the request for admissions, not having been answered, must be taken as true, leaving only the question of damages for the jury to determine. Rose v. Rawlins, 358 S.W.2d 538, 1962 Ky. LEXIS 196 (Ky. 1962).
Where defendant on two occasions served a request for admission on plaintiffs, the plaintiffs' failure to respond to such requests entitled the defendant, who had filed a counterclaim, to an instructed verdict on liability and special damages. Smather v. May, 379 S.W.2d 230, 1964 Ky. LEXIS 223 (Ky. 1964).
Where the state department of highways (now bureau) failed to respond to a request for admissions concerning the condition of a bridge and the department's knowledge of such condition, the department was deemed to have admitted such condition and its knowledge thereof. Commonwealth, Dep't of Highways v. Compton, 387 S.W.2d 314, 1964 Ky. LEXIS 541 (Ky. 1964).
Failure to respond properly under this rule may constitute an admission justifying the granting of a summary judgment or directed verdict. Commonwealth ex rel. Matthews v. Rice, 415 S.W.2d 618, 1966 Ky. LEXIS 10 (Ky. 1966).
Although the trial court erred in its failure to treat defendants' admissions as conclusive under this rule due to defendants' failure to respond, or to permit their amendment or withdrawal, and the appellate court erred in interpreting the actions of the trial court as allowing withdrawal of the admissions, the actions taken in the courts below did no harm under CR 61.01 as the admissions were of insufficient breadth to require a directed verdict for appellant and there was no prejudicial reliance by appellant on the effect of the admissions. Lewis v. Kenady, 894 S.W.2d 619, 1994 Ky. LEXIS 142 (Ky. 1994).
Trial court properly ordered a contractor's requests deemed admitted pursuant to CR 36.02 where the contractor failed to timely respond to requests for admissions, did not object to or appear at the motion hour to object to the motion to deem the requests admitted, and failed to attend the hearing on the motion to set aside the order deeming requests admitted. Manus, Inc. v. Terry Maxedon Hauling, Inc., 191 S.W.3d 4, 2006 Ky. App. LEXIS 100 (Ky. Ct. App. 2006).
Although the failure to respond to a request for admissions resulted in admissions under CR 36, where the claim was discharged by an accord and satisfaction, any disputed issues that might have been deemed admitted by the unanswered requests dissolved upon the occurrence of the accord and satisfaction. Estes v. McKinney, 354 S.W.3d 144, 2011 Ky. App. LEXIS 177 (Ky. Ct. App. 2011).
5. Unreasonable Delay in Answering.
The trial court properly refused to allow the defendants to file answers to plaintiff's request for admissions after an unreasonable length of time, where the request for admissions was filed on July 9, 1953, and answers were not tendered until April 14, 1955, the morning of the trial, and the question of agency which the plaintiff had been seeking to establish was therefore admitted. Sims Motor Transp. Lines, Inc. v. Foster, 293 S.W.2d 226, 1956 Ky. LEXIS 59 (Ky. 1956).
6. Use As Evidence.
In a trial by the court without a jury the formal admission in evidence really has no significant purpose so long as the parties know that the court intends to consider the admissions or answers as evidence, and the parties are afforded the opportunity to make objections of admissibility. Mid-Southern Toyota, Ltd. v. Bug's Imports, Inc., 453 S.W.2d 544, 1970 Ky. LEXIS 310 (Ky. 1970).
Where the defendants did not suggest that their admissions and answers were in any respects inadmissible as evidence or that they would have made any objections to their admission, no prejudice resulted from the fact that the court, in a trial without jury, treated the admissions and answers as evidence. Mid-Southern Toyota, Ltd. v. Bug's Imports, Inc., 453 S.W.2d 544, 1970 Ky. LEXIS 310 (Ky. 1970).
7. Out of State Prosecution.
In a case involving an automobile accident which occurred in Ohio, the court properly sustained a defendant's refusal to respond to requests for admissions on the ground of self-incrimination, since the limitation of the use of such admissions to the action in which taken is effective only for actions over which Kentucky has rule-making power and would be ineffective as to a prosecution in Ohio. Burgan v. Harrison, 413 S.W.2d 352, 1967 Ky. LEXIS 394 (Ky. 1967).
8. Application.
Procedure for requests for admission under the Kentucky Rules of Civil Procedure were not applicable to claims under the Kentucky Workers'  Compensation Act. Undisputed facts could be set forth in a stipulation between the parties. GE v. Turpen, 245 S.W.3d 781, 2006 Ky. App. LEXIS 379 (Ky. Ct. App. 2006).
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Rule 36.02.  Effect of admission.
Text
Any matter admitted under Rule 36 is conclusively established unless the court on motion permits withdrawal or amendment of the admission. Subject to the provisions of Rule 16 governing amendment of a pretrial order, the court may permit withdrawal or amendment when the presentation of the merits of the action will be subserved thereby and the party who obtained the admission fails to satisfy the court that withdrawal or amendment will prejudice him in maintaining his action or defense on the merits. An admission made by a party under Rule 36 is for the purpose of the pending action only and is not an admission by him for any other purpose nor may it be used against him in any other proceeding.
History
(Amended effective October 1, 1971.)
Annotations

Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Cited:  Tackett v. Tackett, 508 S.W.2d 790, 1974 Ky. LEXIS 634 (Ky. 1974).
NOTES TO DECISIONS

 	1. 	Admissions Proper.
 	2. 	Privilege.
 	3. 	Admission Deemed Admitted.
1. Admissions Proper.
Trial court properly ordered a contractor's requests deemed admitted pursuant to CR 36.02 where the contractor failed to timely respond to requests for admissions, did not object to or appear at the motion hour to object to the motion to deem the requests admitted, and failed to attend the hearing on the motion to set aside the order deeming requests admitted. Manus, Inc. v. Terry Maxedon Hauling, Inc., 191 S.W.3d 4, 2006 Ky. App. LEXIS 100 (Ky. Ct. App. 2006).
Trial court properly granted summary judgment to the lease assignees because the guaranties at issue were statutorily enforceable where they provided the guarantors sufficient detail to know the breadth of the obligation and risks they were accepting, the assignees would have been prejudiced if discovery were prolonged due to the guarantors'  untimely admissions, and the guarantors offered no proof a different amount due under the guaranties until after summary judgment had already been awarded. Buridi v. Leasing Group Pool II, LLC, — S.W.3d —, 2014 Ky. App. LEXIS 51 (Ky. Ct. App. 2014).
2. Privilege.
In a case involving an automobile accident which occurred in Ohio, the court properly sustained a defendant's refusal to respond to requests for admissions on the ground of self-incrimination, since the limitation of the use of such admissions to the action in which taken is effective only for actions over which Kentucky has rule-making power and would be ineffective as to a prosecution in Ohio. Burgan v. Harrison, 413 S.W.2d 352, 1967 Ky. LEXIS 394 (Ky. 1967).
3. Admission Deemed Admitted.
Pharmaceutical company's petition for a writ of prohibition was denied because although the company's arguments were compelling, there was no precedent in the Commonwealth for granting the writ to prohibit the trial court from enforcing an order deeming requests for admissions served upon the company as admitted; the company's concerns regarding the expense of litigation could not justify intervention in the trial court process because it was in the same position as every litigant. Purdue Pharma L.P. v. Combs, 506 S.W.3d 337, 2014 Ky. App. LEXIS 35 (Ky. Ct. App. 2014).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Requests for Admissions (Ky. CR 36), §  86.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Request for Admission (Ky. CR 36), §  30.22.
Rule 37.  Failure to make discovery — Sanctions.
Annotations

Cited: Hencye v. White, — S.W.3d —, 2016 Ky. App. LEXIS 85 (Ky. Ct. App. 2016).
Rule 37.01.  Motion for order compelling discovery.
Text
A party, upon reasonable notice to other parties and all persons affected thereby, may apply for an order compelling discovery as follows:
 	(a)  Appropriate Court. An application for an order to a party may be made to the court in which the action is pending, or, on matters relating to a deposition, to the court of equivalent jurisdiction in the county where the deposition is being taken.
 	(b)  Motion.
 		(i)  If a deponent fails to answer a question propounded or submitted under Rule 30 or 31, or a corporation or other entity fails to make a designation under Rule 30.02 (6) or 31.01 (2), or a party fails to answer an interrogatory submitted under Rule 33, or if a party, in response to a request for inspection submitted under Rule 34, fails to respond that inspection will be permitted as requested or fails to permit inspection as requested, the discovering party may move for an order compelling an answer, or a designation, or an order compelling inspection in accordance with the request. When taking a deposition on oral examination, the proponent of the question may complete or adjourn the examination before he applies for an order.
 		(ii)  If the court denies the motion in whole or in part, it may make such protective order as it would have been empowered to make on a motion made pursuant to Rule 26.03.
 	(c)  Evasive or Incomplete Answer. For the purposes of this rule an evasive or incomplete answer is to be treated as a failure to answer.
 	(d)  Award of Expenses of Motion.
 		(i)  If the motion is granted the court shall, after opportunity for hearing, require the party or deponent whose conduct necessitated the motion or the party or attorney advising such conduct or both of them to pay to the moving party the reasonable expenses incurred in obtaining the order, including attorney's fees, unless the court finds that the opposition to the motion was substantially justified or that other circumstances make an award of expenses unjust.
 		(ii)  If the motion is denied, the court shall, after opportunity for hearing, require the moving party or the attorney advising the motion or both of them to pay to the party or deponent who opposed the motion the reasonable expenses incurred in opposing the motion, including attorney's fees, unless the court finds that the making of the motion was substantially justified or that other circumstances make an award of expenses unjust.
 		(iii)  If the motion is granted in part and denied in part, the court may apportion the reasonable expenses incurred in relation to the motion among the parties and persons in a just manner.
History
(Amended effective October 1, 1971; amended effective July 1, 1976; amended October 18, 1977, effective January 1, 1978.)
Annotations

Cross-References.
Failure or neglect to obey court order, fine, KRS 432.230.
See note to CR 34.01 under heading “X Rays,” Vicars v. Beaver Creek Mining Co., 387 S.W.2d 590, 1965 Ky. LEXIS 475 (Ky. 1965).
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NOTES TO DECISIONS
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 	2. 	Costs and Fees.
1. Discretion of Court.
Where party continually ignored court's order to answer interrogatories and produce documents and at hearing party offered as the only explanation for failure to comply that his memory was different than when suit was filed, and court rather than finding party in contempt entered a default judgment, standard of review on appeal was whether it was an abuse of discretion by the trial judge; this discretion, however, was not unbridled but must rest upon a finding of willfulness or bad faith on behalf of the party to be sanctioned. Greathouse v. American Nat'l Bank & Trust Co., 796 S.W.2d 868, 1990 Ky. App. LEXIS 142 (Ky. Ct. App. 1990).
It is, of course, within a trial court's discretion to impose sanctions, even severe ones, against a party for failing to comply with discovery orders. Turner v. Andrew, 413 S.W.3d 272, 2013 Ky. LEXIS 580 (Ky. 2013).
2. Costs and Fees.
It is better practice for a party to secure the permission of the trial court prior to incurring expenses which will be claimed as costs; however, the failure to secure prior approval does not preclude recovery. Gentry v. Gentry, 798 S.W.2d 928, 1990 Ky. LEXIS 117 (Ky. 1990).
Where, in a divorce action, many of the costs and fees incurred by wife's attorney as a result of husband's obstructive behavior were unnecessary in the sense that a good deal of the court's time and a substantial part of the costs and fees assessed could have been avoided by candor and cooperation, under such circumstances there was no abuse of discretion nor any inequity in requiring the party whose conduct caused the unnecessary expense to pay for these expenses. Gentry v. Gentry, 798 S.W.2d 928, 1990 Ky. LEXIS 117 (Ky. 1990).
Because CR 37 was a discovery sanction, a family court had no basis to award attorney's fees to a former wife in a dissolution action due to the former husband's alleged financial irresponsibility or due to his failure to voluntarily appear as he was improperly served. Miller v. McGinity, 234 S.W.3d 371, 2007 Ky. App. LEXIS 322 (Ky. Ct. App. 2007).
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Rule 37.02.  Failure to comply with order.
Text
(1)  Sanctions by Court in Judicial District Where Deposition Is Taken. If a deponent fails to be sworn or to answer a question after being directed to do so by the court in the judicial district in which the deposition is being taken, the failure may be considered a contempt of that court.
(2)  Sanctions by Court in Which Action Is Pending. If a party or an officer, director or managing agent of a party or a person designated under Rule 30.02 (6) or 31.01 (2) to testify on behalf of a party fails to obey an order to provide or permit discovery, including an order made under Rule 37.01 or Rule 35, the court in which the action is pending may make such orders in regard to the failure as are just, and among others the following:
 	(a)  An order that the matters regarding which the order was made or any other designated facts shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order;
 	(b)  An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting him from introducing designated matters in evidence;
 	(c)  An order striking out pleadings or parts thereof, or staying further proceedings until the order is obeyed, or dismissing the action or proceeding or any part thereof, or rendering a judgment by default against the disobedient party;
 	(d)  In lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt of court the failure to obey any orders except an order to submit to a physical or mental examination;
 	(e)  Where a party has failed to comply with an order under Rule 35.01 requiring him to produce another for examination, such orders as are listed in subparagraphs (a), (b) and (c) of this paragraph (2), unless the party failing to comply shows that he is unable to produce such person for examination.
(3)  Expenses on Failure to Obey Order. In lieu of any of the foregoing orders or in addition thereto, the court shall require the party failing to obey the order or the attorney advising him or both to pay the reasonable expenses, including attorney's fees, caused by the failure, unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust.
History
(Amended effective October 1, 1971; amended October 18, 1977, effective January 1, 1978.)
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1. Application.
This rule applies solely and only to situations where there has been a failure to comply with an order of court. Sublett v. Hall, 589 S.W.2d 888, 1979 Ky. LEXIS 299 (Ky. 1979).
While a supplier persistently argued throughout the pretrial proceedings that the requested documents were irrelevant, since the court consistently disagreed and ordered that it comply with the requests, and the failure to comply with the court orders prejudiced the decedent's estate, the court properly ordered the supplier's medical defenses stricken from the trial and precluded it from arguing that its product was a non-asbestiform talc that did not cause any asbestos disease. R.T. Vanderbilt Co. v. Franklin, 290 S.W.3d 654, 2009 Ky. App. LEXIS 16 (Ky. Ct. App. 2009).
Summary judgment was properly granted in favor of a doctor and a hospital in a medical malpractice action alleging the negligent diagnosis and treatment of an appendicitis because: (1) the patient failed to identify any expert witnesses; (2) the patient never seriously disputed that an expert would be needed; (3) the patient asserted claims requiring expert testimony; and (4) there was no requirement that the patient first be ordered to obtain an expert or be sanctioned under CR 37.02 for failing to disclose the patient's expert witness. Blankenship v. Collier, 302 S.W.3d 665,  2010 Ky. LEXIS 4 (Ky. 2010).
2. Staying Action.
Where plaintiff in action for personal injuries refused to give consent to the taking of the depositions of representatives of the veterans administration which related to his personal injuries, and such consent was required under regulations of the veterans administration, court's action in staying of the trial of the cause until such consent was given was within the discretion of the court. Christoff v. Downing, 390 S.W.2d 153, 1965 Ky. LEXIS 336 (Ky. 1965).
3. Default Judgment.
The ruling of the trial judge in granting a default judgment was held to be proper under the authority of this rule where the defendant had refused or failed to furnish certain records on an appointed day when ordered to do so by a subpoena duces tecum. McHargue v. Perkins, 295 S.W.2d 566, 1956 Ky. LEXIS 170 (Ky. 1956).
While a default judgment should be imposed only when certain rare circumstances justify such a severe sanction, a default judgment was warranted where the totality of the circumstances led to the conclusion that defendant had willfully failed to cooperate in discovery. Nowicke v. Central Bank & Trust Co., 551 S.W.2d 809, 1977 Ky. App. LEXIS 701 (Ky. Ct. App. 1977).
A default judgment against the president, sole shareholder of a mining corporation, was appropriate, where she failed to comply with discovery procedures by refusing to be deposed and refusing to produce subpoenaed corporate records in action to enforce an administrative judgment against the corporation for mining violations. Natural Resources & Environmental Protection Cabinet v. Williams, 768 S.W.2d 47, 1989 Ky. LEXIS 23 (Ky. 1989).
Where party continually ignored court's order to answer interrogatories and produce documents and at hearing party offered as the only explanation for failure to comply that his memory was different than when suit was filed, and court rather than finding party in contempt entered a default judgment, standard of review on appeal was whether it was an abuse of discretion by the trial judge; this discretion, however, was not unbridled but must rest upon a finding of willfulness or bad faith on behalf of the party to be sanctioned. Greathouse v. American Nat'l Bank & Trust Co., 796 S.W.2d 868, 1990 Ky. App. LEXIS 142 (Ky. Ct. App. 1990).
4. Expert's Conclusions.
In the area of ordering production of reports which reflect the conclusions of an expert the trial court is not vested with discretion. Ford Motor Co. v. Angelucci, 455 S.W.2d 528, 1970 Ky. LEXIS 248 (Ky. 1970).
So much of a claims investigation report as reflected the expert conclusions of a brake specialist could not be ordered produced for inspection and copying, but any portions of the report which did not record the expert's conclusions could be ordered for inspection and copying. Ford Motor Co. v. Angelucci, 455 S.W.2d 528, 1970 Ky. LEXIS 248 (Ky. 1970).
Where the trial court ordered production of a report containing the conclusions of an expert the extraordinary relief by order of prohibition was appropriate. Ford Motor Co. v. Angelucci, 455 S.W.2d 528, 1970 Ky. LEXIS 248 (Ky. 1970).
5. Presumption of Truth.
Party's statements concerning the reasons for his failure to comply with discovery order must be accepted as true in the absence of a denial thereof. Nowicke v. Central Bank & Trust Co., 551 S.W.2d 809, 1977 Ky. App. LEXIS 701 (Ky. Ct. App. 1977).
6. Attorney's Fees.
Although this rule, by use of the word “shall,” appears to mandate an award of reasonable expenses including attorney's fees for failure to comply with an order compelling discovery, the addition of the language in the rule that “unless … the failure was substantially justified or … unjust,” precludes the award of expenses and attorney's fees where there is a showing the award would be unjust or the failure to comply is substantially justified. E.I.C., Inc. v. Bank of Virginia, 582 S.W.2d 72, 1979 Ky. App. LEXIS 416 (Ky. Ct. App. 1979).
The award of expenses and attorney's fees pursuant to subsection (2)(f) of this rule is within the sound discretion of the trial court. E.I.C., Inc. v. Bank of Virginia, 582 S.W.2d 72, 1979 Ky. App. LEXIS 416 (Ky. Ct. App. 1979).
Where plaintiff had procured an order for discovery for a particular date, but the defendant had alerted plaintiff's counsel of its inability to provide the records at that time and sought a delay which plaintiff's counsel refused and where plaintiff's counsel then proceeded to fly from Kentucky to California to inspect the material requested for discovery fully knowing the records would be unavailable and refused to find a court reporter to take a deposition from defendant's president who was then available, plaintiff would be denied recovery of the attorney's fees and expenses for the trip since under the circumstances such an award would be unjust and an abuse of discretion. E.I.C., Inc. v. Bank of Virginia, 582 S.W.2d 72, 1979 Ky. App. LEXIS 416 (Ky. Ct. App. 1979).
Where, in a divorce action, the circuit court's award of attorney fees was motivated, at least in part, by the husband's obstruction of and refusal to cooperate with discovery, on remand, the circuit court was directed to determine what portion of the wife's attorney fees was the result of such obstruction and make an appropriate award under this rule. Lampton v. Lampton, 721 S.W.2d 736, 1986 Ky. App. LEXIS 1496 (Ky. Ct. App. 1986).
Where, in a divorce action, no motion was made about the husband's failure to be forthcoming with information about a couple of his assets, an award of attorney's fees to the wife based upon this reason was impermissible. Cochran v. Cochran, 746 S.W.2d 568, 1988 Ky. App. LEXIS 46 (Ky. Ct. App. 1988).
7. Burden of Proof.
The language used in the rule is intended to shift the burden of proof to the party who has failed to comply with an order compelling discovery, and requires that party to establish to the satisfaction of the trial court that the failure was substantially justified or that an award of expenses would be unjust. E.I.C., Inc. v. Bank of Virginia, 582 S.W.2d 72, 1979 Ky. App. LEXIS 416 (Ky. Ct. App. 1979).
8. Circumstantial Evidence.
Where plaintiff produced circumstantial evidence from which a jury could reasonably infer that accident was caused by a defect in defendants' trailer, it was error to deny plaintiff's motion for defendant to produce certain specified documents for copying under CR 30.02 and this rule. Perkins v. Trailco Mfg. & Sales Co., 613 S.W.2d 855, 1981 Ky. LEXIS 231 (Ky. 1981).
9. Dismissal.
The trial court's dismissal of the case where answers to interrogatories were filed approximately four weeks late constituted an abuse of discretion since the ultimate sanction of dismissal of one's claim for a discovery violation under this rule is justified only in certain rare circumstances, and should be imposed only when those circumstances warrant such a severe sanction. Bridewell v. Dayton, 763 S.W.2d 151, 1988 Ky. App. LEXIS 199 (Ky. Ct. App. 1988).
Because there was absolutely no reference to any of the factors set forth in Ward v. Housman,  809 S.W.2d 717, 1991 Ky. App. LEXIS 24 (Ky.App. 1991), it was virtually impossible to determine whether the dismissal was based solely on a single dilatory discovery act or whether the trial court made its determination pursant to CR 41.02 after considering the relevant factors set forth in Ward;  thus, the order, whether it was based on failure to respond to discovery or failure to prosecute, had to be vacated. Stapleton v. Shower, 251 S.W.3d 341, 2008 Ky. App. LEXIS 106 (Ky. Ct. App. 2008).
10. Judgment on the Pleadings.
Where plaintiff delayed unreasonably in answering interrogatories, the court properly refused to accept her reply and granted judgment to the defendants on the pleadings. Rivers v. James, 264 S.W.2d 659, 1954 Ky. LEXIS 682 (Ky. 1954) (decided under prior law).
11. Exclusion of Evidence.
In a civil suit arising from an automobile collision, plaintiff failed to timely identify his exhibits and witnesses in accordance with court-ordered discovery deadlines; the trial court did not abuse its discretion by imposing sanctions under CR 37.02(2)(b) limiting plaintiff to the witnesses and exhibits timely identified by defendant. Leblanc v. Dorten, — S.W.3d —, 2009 Ky. App. LEXIS 172 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 456 (Ky. Aug. 18, 2010).
Appellant did not comply with the trial court's order to produce a release and make it available at a certain time, and thus the trial court properly excluded the release pursuant to CR 37.02; appellant did not provide an explanation as to why she did not come forth with the release prior to the day of trial. Edwards v. State Farm Mut. Auto. Ins. Co., 389 S.W.3d 641, 2012 Ky. App. LEXIS 300 (Ky. Ct. App. 2012).
12. Hearing.
Capital defendant was not entitled to an evidentiary hearing to determine if hairs recovered from the victim's vehicle were destroyed after a preservation order, despite the Commonwealth's alleged violation of the order, because defendant offered scant evidence that the hairs were still in existence even before the order. Wilson v. Commonwealth, 381 S.W.3d 180, 2012 Ky. LEXIS 64 (Ky. 2012), review denied, — S.W.3d —, 2012 Ky. LEXIS 335 (Ky. Nov. 21, 2012).
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Rule 37.03.  Expenses on failure to admit.
Text
If a party fails to admit the genuineness of any document or the truth of any matter as requested under Rule 36, and if the party requesting the admissions thereafter proves the genuineness of the document or the truth of the matter, he may apply to the court for an order requiring the other party to pay him the reasonable expenses incurred in making that proof, including reasonable attorney's fees. The court shall make the order unless it finds that (a) the request was held objectionable pursuant to Rule 36.01, or (b) the admission sought was of no substantial importance, or (c) the party failing to admit had reasonable ground to believe that he might prevail on the matter, or (d) there was other good reason for the failure to admit.
History
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NOTES TO DECISIONS
1. Request Outside Permissible Scope.
Where a request for an admission was not within the scope of CR 36, the failure to admit did not require the failing party to bear the expense of making the proof. McGiboney v. Board of Education, 387 S.W.2d 869, 1965 Ky. LEXIS 491 (Ky. 1965).
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Rule 37.04.  Failure of party to attend at own deposition or serve answers to interrogatories or respond to request for inspection.
Text
(1)  If a party or an officer, director, or managing agent of a party or a person designated under Rule 30.02 (6) or 31.01 (2) to testify on behalf of a party fails (a) to appear before the officer who is to take his deposition, after being served with a proper notice, or (b) to serve answers or objections to interrogatories submitted under Rule 33, after proper service of the interrogatories, or (c) to serve a written response to a request for inspection submitted under Rule 34, after proper service of the request, the court in which the action is pending on motion may make such orders in regard to the failure as are just, and among others it may take any action authorized under subparagraphs (a), (b) and (c) of Rule 37.02 (2). In lieu of any order or in addition thereto, the court shall require the party failing to act or the attorney advising him or both to pay the reasonable expenses, including attorney's fees, caused by the failure, unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust.
(2)  The failure to act described in this rule may not be excused on the ground that the discovery sought is objectionable unless the party failing to act has applied for a protective order as provided by Rule 26.03.
History
(Amended effective October 1, 1971; amended October 18, 1977, effective January 1, 1978.)
Annotations
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NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Excuse.
 		3. 	— Extension of Time.
 	4. 	Continuance.
 	5. 	Dismissal of Action.
 	6. 	Default Judgment.
 	7. 	Discretion of Court.
1. In General.
Potentialities of this rule require that it not be applied so as to afford criticism of the action of the court as oppressive or as constituting denial of due process of law by depriving a litigant of his day in court. Armstrong v. Biggs, 275 S.W.2d 60, 1955 Ky. LEXIS 346 (Ky. 1955).
2. Excuse.
A default judgment was improper where it appeared that a good faith and honest effort was being made, insofar as possible, to answer the interrogatories except such as the defendant contended it should not be required to answer. Proctor & Gamble Distributing Co. v. Vasseur, 275 S.W.2d 941, 1955 Ky. LEXIS 403 (Ky. 1955).
3. — Extension of Time.
In regard to defendants' motion to obtain extension of time for taking of depositions by plaintiffs, where the attitude and prompt action of counsel for the defendants, coupled with the submission of a reasonable excuse, indicated willingness rather than wilfulness, and where court delayed ruling on the motion for enlargement of time until after the designated time had passed by three days, there was an abuse of judicial discretion in denying further time and in imposing the drastic penalty of striking defendants' pleadings and awarding a summary judgment against them as by default. Armstrong v. Biggs, 275 S.W.2d 60, 1955 Ky. LEXIS 346 (Ky. 1955).
4. Continuance.
Where the defendant moved that the complaint be dismissed for failure to make timely answers to interrogatories or in the alternative for a reassignment of trial date, it was not prejudicial error for the court to direct that the interrogatories be answered and grant a continuance for the defendant to prepare for trial, in light of the answers to the interrogatories. Miller v. Watts, 436 S.W.2d 515, 1969 Ky. LEXIS 483 (Ky. 1969).
5. Dismissal of Action.
Failure to serve answers within the number of days allowed by the rule is a positive refusal to comply with the rule and empowers the court to dismiss the action. Naive v. Jones, 353 S.W.2d 365, 1961 Ky. LEXIS 6 (Ky. 1961).
Where plaintiff knowingly and intentionally ignored the defendants' letter which gave him, after default, an additional ten days to answer interrogatories, and was in continual, constant, and deliberate violation of this rule for more than two months by failing to answer, the trial court, upon defendants' motion to dismiss, properly dismissed the action with prejudice where plaintiff had not undertaken to explain or justify the failure to serve an answer for three months after it became due. Naive v. Jones, 353 S.W.2d 365, 1961 Ky. LEXIS 6 (Ky. 1961).
6. Default Judgment.
A motion to strike pleadings and for entry of default judgment is proper procedure to inflict penalty for wilful failure of party to appear under this rule. Armstrong v. Biggs, 302 S.W.2d 565, 1957 Ky. LEXIS 197 (Ky. 1957).
Where the plaintiff served interrogatories on the defendant, the defendant objected to them and moved for an extension of time to answer, the defendant was ordered to answer certain interrogatories, the motion for an extension of time was overruled and the defendant failed to answer and announced not ready for trial on the trial date, the trial court did not abuse its discretion when it entered a default judgment against the defendant for defendant's failure to answer the interrogatories in the time required. Baltimore & O. R. Co. v. Carrier, 426 S.W.2d 938, 1968 Ky. LEXIS 664 (Ky. 1968).
Trial court properly granted motion to strike defendant's answer and entered default judgment where defendant neglected to respond to interrogatories, made no motion seeking a protective order, and did not move for an extension of time until more than a year after service of the interrogatories. Benjamin v. Near East Rug Co., 535 S.W.2d 848, 1976 Ky. LEXIS 92 (Ky. 1976).
A default judgment against the president, sole shareholder of a mining corporation, was appropriate, where she failed to comply with discovery procedures by refusing to be deposed and refusing to produce subpoenaed corporate records in action to enforce an administrative judgment against the corporation for mining violations. Natural Resources & Environmental Protection Cabinet v. Williams, 768 S.W.2d 47, 1989 Ky. LEXIS 23 (Ky. 1989).
7. Discretion of Court.
A trial court has wide discretion in applying the penalties provided by this rule, and unless there is a clear abuse of discretion the order of the trial court will not be disturbed on appeal. Benjamin v. Near East Rug Co., 535 S.W.2d 848, 1976 Ky. LEXIS 92 (Ky. 1976).
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Rule 37.05.  Expenses against the commonwealth.
Text
Expenses and attorney's fees are not to be imposed upon the commonwealth under Rule 37.
History
(Amended effective October 1, 1971.)
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Rule 38.01.  Right preserved.
Text
The right of trial jury as declared by the constitution of Kentucky or as given by a statute of Kentucky shall be preserved to the parties inviolate.
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1. In General.
There exists a fundamental right to a trial by jury, when a proper demand is made. Whitfield v. Cornelius, 554 S.W.2d 870, 1977 Ky. App. LEXIS 771 (Ky. Ct. App. 1977), vacated, 563 S.W.2d 9, 1978 Ky. LEXIS 337 (Ky. 1978).
2. Equitable Actions.
Since suits to quiet title are equitable actions, it is within the discretion of the court whether questions of fact will be submitted to the jury and this procedure has not been changed by the Rules of Civil Procedure. Gibson v. Central Kentucky Natural Gas Co., 321 S.W.2d 256, 1958 Ky. LEXIS 17 (Ky. 1958).
The adjudication of title to land is not triable by jury, but is an issue peculiarly for a court of equity. Aluminum Co. of America v. Frazer, 328 S.W.2d 142, 1958 Ky. LEXIS 3 (Ky. 1958).
An action which sought a declaration of a parol trust in land, purely equitable relief, was not triable of right by jury. Snyder v. Hayden, 360 S.W.2d 212, 1962 Ky. LEXIS 217 (Ky. 1962).
A suit to set aside the transfer of real or personal property is peculiarly one of equitable cognizance and no party has a right to a jury trial. Averitt v. Bellamy, 406 S.W.2d 410, 1966 Ky. LEXIS 204 (Ky. 1966).
3. Legal and Equitable Issues.
Where legal and equitable issues are raised in the pleadings, the case must be tried by a jury. Whitfield v. Cornelius, 554 S.W.2d 870, 1977 Ky. App. LEXIS 771 (Ky. Ct. App. 1977), vacated, 563 S.W.2d 9, 1978 Ky. LEXIS 337 (Ky. 1978).
4. Complicated Issues.
Where record failed to establish that the trial court had a sufficient basis to determine that there were any peculiar questions, complicated accounts or involved facts which made it impractical for a jury to intelligently try the case, the case was remanded for a new trial by jury on all the issues raised by the parties. Whitfield v. Cornelius, 554 S.W.2d 870, 1977 Ky. App. LEXIS 771 (Ky. Ct. App. 1977), vacated, 563 S.W.2d 9, 1978 Ky. LEXIS 337 (Ky. 1978).
Where a third-party counterclaim by sureties against a production credit association, for fraud and misrepresentation, pled a cause properly triable by a jury, the parties never waived the right to have their claim heard by a jury, the issues and facts relevant to the third-party complaint and counterclaim were not complex or beyond the reasonable comprehension of a jury, there was not a great detail of facts, the transcript of the proceedings before the commissioner was contained in only two (2) volumes, and although there were three loans over a two-year period, the parties were able to stipulate the amounts remaining to be paid, a jury should have been entrusted to hear the counterclaim. Clements v. Green River Production Credit Asso., 754 S.W.2d 867, 1988 Ky. App. LEXIS 75 (Ky. Ct. App. 1988).
5. Suit Based on Debt.
A suit based on a debt is clearly a “legal” action and triable by a jury, upon proper demand, as a matter of right. Whitfield v. Cornelius, 554 S.W.2d 870, 1977 Ky. App. LEXIS 771 (Ky. Ct. App. 1977), vacated, 563 S.W.2d 9, 1978 Ky. LEXIS 337 (Ky. 1978).
6. Absence of Issue of Fact.
A court may take a case from jury or enter judgment where it is clear from opening statement either that plaintiff cannot recover or that defendant has no defense, but even in such a case the action of the court should be exercised cautiously and only where the admission is clear. Co-De Coal Co. v. Combs, 325 S.W.2d 78, 1959 Ky. LEXIS 35 (Ky. 1959).
In a will contest where the jury found against the will on the ground of undue influence and the appellate court reversed on the ground that as a matter of law the evidence was insufficient to establish undue influence and remanded with instructions to direct a verdict for the contestee, if the evidence was substantially the same on the new trial, the right to a trial by jury was not infringed by the instructions of the appellate court. Copley v. Craft, 341 S.W.2d 70, 1960 Ky. LEXIS 66 (Ky. 1960).
7. Waiver of Right.
In an action triable by right by jury where neither party requested a jury, objected to the use of an advisory jury, or objected to the submission of some but not all fact issues to the jury, there was no reversible error in the use of the advisory jury. Brock v. Farmer, 291 S.W.2d 531, 1956 Ky. LEXIS 379 (Ky. 1956).
8. Implied Consent to Jury Trial.
The implied consent for trial by jury of an action which was triable as a matter of right by a jury but a jury was not requested does not apply where an action which was not triable by jury as a matter of right was tried by jury; thus in such a case there could be no error in the action of the trial court in taking the case from the jury at the conclusion of the evidence. Averitt v. Bellamy, 406 S.W.2d 410, 1966 Ky. LEXIS 204 (Ky. 1966).
9. Counterclaims.
Party asserting counterclaim also has a constitutional right to trial by jury on the counterclaim since it alleges conversion of money and is therefore considered to be a “legal” action. Whitfield v. Cornelius, 554 S.W.2d 870, 1977 Ky. App. LEXIS 771 (Ky. Ct. App. 1977), vacated, 563 S.W.2d 9, 1978 Ky. LEXIS 337 (Ky. 1978).
10. Denial.
Where neither the court's order of reference of the case to the master commissioner nor the subsequent orders contained any specific findings by the trial court of the necessity to remove the case from the jury, the order of reference which merely parroted CR 39.01 was wholly inadequate to deprive the litigants of the right of trial by jury. Clements v. Green River Production Credit Asso., 754 S.W.2d 867, 1988 Ky. App. LEXIS 75 (Ky. Ct. App. 1988).
11. — Harmless Error.
Where policemen were ordered to be able to be reached by telephone, and report on duty within 30 minutes thereafter, 24 hours a day, they were not to be paid for “on call” time since policemen are considered to normally be under a duty to respond, as such, at any time, and although it was error for the court to deny a jury trial on this issue, it would be harmless since a directed verdict for the county would have been proper. Spellman v. Fiscal Court of Jefferson County, 574 S.W.2d 342, 1978 Ky. App. LEXIS 623 (Ky. Ct. App. 1978).
12. Forcible Entry and Detainer.
The remedy of forcible entry and detainer evolved from an English criminal proceeding and was not strictly a common law action but was regarded as a statutory action at law to recover possession of real property and was triable as such by a jury. McHugh v. Knippert, 243 S.W.2d 654, 1951 Ky. LEXIS 1147 (Ky. 1951) (decided under prior law).
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Rule 38.02.  Demand.
Text
Any party may demand a trial by jury of any issue triable of right by a jury by serving upon the other parties a demand therefor in writing at any time after the commencement of the action and not later than 10 days after the service of the last pleading directed to such issue. Such demand may be indorsed upon a pleading of the party, and if indorsed on the complaint, the filing of the complaint shall constitute service of the demand.
Annotations
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Cited:  Snyder v. Hayden, 360 S.W.2d 212, 1962 Ky. LEXIS 217 (Ky. 1962); McGuire v. Hammond, 405 S.W.2d 191, 1966 Ky. LEXIS 245 (Ky. 1966); Lucas v. Lucas, 497 S.W.2d 55, 1973 Ky. LEXIS 302 (Ky. 1973).
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 	6. 	Failure to Demand.
1. Untimely Demand.
Where in his original answer the defendant made a general denial of negligence and he did not ask for a jury trial within ten (10) days of filing and then two (2) days before trial filed an amended answer alleging that another party alone was negligent, and asked for a jury trial, the amended answer did not raise new issues and the waiver of jury trial in the first answer was binding. Scudamore v. Horton, 426 S.W.2d 142, 1968 Ky. LEXIS 639 (Ky. 1968).
Since KRS 416.650 provides that all proceedings under the eminent domain statutes are governed by the Kentucky Rules of Civil Procedure except where those statutes specifically or by necessary implication provide otherwise, CR 38.02 applies to  eminent domain proceedings and requires a party to an eminent domain case to obtain a trial by jury by serving a timely demand, failing which, the party waives the right to a jury trial under CR 38.04. Louisville & Jefferson County Metro. Sewer Dist. v. Bischoff, 248 S.W.3d 533, 2007 Ky. LEXIS 265 (Ky. 2007), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 475 (Ky. Apr. 24, 2008).
In an eminent domain proceeding, as the property owner did not file his demand for a jury trial until almost three months past the last pleading directed to the issue of compensation and 11 months after he filed his first pleading in this case, under CR 38.04, his failure to serve a timely demand under CR 38.02 constituted a waiver of his right to a jury trial. Louisville & Jefferson County Metro. Sewer Dist. v. Bischoff, 248 S.W.3d 533, 2007 Ky. LEXIS 265 (Ky. 2007), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 475 (Ky. Apr. 24, 2008).
2. Consent to Jury Trial.
Where parties consented to a jury trial as provided in CR 39.03, the trial court properly submitted the case to the jury, although neither party had made demand therefor under this rule. Blue Grass Mining Co. v. Electric & Machine Supply Co., 275 S.W.2d 791, 1955 Ky. LEXIS 382 (Ky. 1955).
3. Motion for Jury.
The trial court did not abuse its discretion in an action for breach of contract when it ordered a jury trial upon motion of the plaintiff, even though there had been no formal demand for one. Division of Parks v. Hines, 316 S.W.2d 60, 1958 Ky. LEXIS 24 (Ky. 1958).
4. Hearing Required.
Where there was a genuine issue of material fact, it was error for the circuit court to enter an order confirming the report of the special commissioner without a hearing as plaintiff was entitled to the opportunity to present evidence and to cross-examine witnesses, even though he had waived his right to a trial by jury. Loy v. Whitney, 339 S.W.2d 164, 1960 Ky. LEXIS 429 (Ky. 1960).
5. Timeliness.
Failure to demand a jury trial under CR 38.02 did not constitute an affirmative waiver of the mandate for a jury trial in eminent domain cases under either Ky. Const., § 242 or KRS 416.620(1); a trial court erred in denying an owner's request for a jury trial on the ground that the owner's demand was untimely under CR 38.02. Bischoff v. Louisville & Jefferson County Metro. Sewer Dist., — S.W.3d —, 2005 Ky. App. LEXIS 267 (Ky. Ct. App. 2005), rev'd, 248 S.W.3d 533, 2007 Ky. LEXIS 265 (Ky. 2007).
6. Failure to Demand.
Where a party was entitled to a jury trial of an issue, failure to make timely demand for trial by jury waived the right. Kavinedus v. Maglia, 264 Ky. 276, 94 S.W.2d 675, 1936 Ky. LEXIS 320 (1936) (decided under prior law).
In a forcible detainer action, the failure to request a jury waived the right thereto and was equivalent to agreeing to submit the law and facts to the court. McHugh v. Knippert, 243 S.W.2d 654, 1951 Ky. LEXIS 1147 (Ky. 1951) (decided under prior law).
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Rule 38.03.  Same — Specification of issues.
Text
In his demand a party may specify the issues which he wishes so tried; otherwise he shall be deemed to have demanded trial by jury for all the issues so triable. If he has demanded trial by jury for only some of the issues, any other party within 10 days after service of the demand, or within the time for answering if the demand is indorsed upon the complaint, or within such lesser time as the court may order, may serve a demand for trial by jury of any other or all of the issues of fact in the action.
Annotations
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 	2. 	Failure to Specify.
1. Right to Specify Issues.
In a civil action where the issues are mixed, that is, legal and equitable, a party may demand a jury trial of any or all issues so triable as a matter of right. Roberts v. Jiles' Ex'x, 307 S.W.2d 171, 1957 Ky. LEXIS 71 (Ky. 1957).
2. Failure to Specify.
In an action where there were both legal and equitable issues, and where there was a demand for a jury trial for determination of all the issues involved, to which demand defendants' counsel acquiesced, after plaintiff had introduced all her proof without objection on the legal issues as well as on the equitable one, the trial judge did not abuse his discretion when, having stricken all the legal issues from the cause, he refused in the middle of the trial to discharge the jury and try the remaining equitable issue as a chancellor, since the defendants' counsel should have seasonably moved to transfer the equitable issue from the jury calendar to the court docket before the trial started. Roberts v. Jiles' Ex'x, 307 S.W.2d 171, 1957 Ky. LEXIS 71 (Ky. 1957).
Rule 38.04.  Waiver.
Text
The failure of a party to serve a demand as required by this rule and to file it as required by Rule 5.05 constitutes a waiver by him of trial by jury. A demand for trial by jury made as herein provided may not be withdrawn without the consent of the parties.
Annotations

Kentucky Law Journal.
Comments, Forcible Detainer In Kentucky Under The Uniform Residential Landlord And Tenant Act, 63 Ky. L.J. 1046 (1974-1975).
Cited:  Ohio River Pipeline Corp. v. Landrum, 580 S.W.2d 713, 1979 Ky. App. LEXIS 398 (Ky. Ct. App. 1979).
NOTES TO DECISIONS

 	1. 	In General.
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 	3. 	Failure to Serve Notice of Demand.
 	4. 	Right to Hearing.
 	5. 	Failure to Demand.
1. In General.
This rule expressly provides for waiver of the right to a jury trial where the right is not demanded properly. Williams v. Whitaker, 293 S.W.2d 627, 1956 Ky. LEXIS 77, 64 A.L.R.2d 504 (Ky. 1956).
2. Untimely Demand.
Where the answer to a cross claim was not timely filed, there was no enlargement and the answer did not create a jury issue, a demand for a jury trial made more than ten days after the date the answer should have been filed was ineffective. Empire Metal Corp. v. Wohlwender, 445 S.W.2d 685, 1969 Ky. LEXIS 170 (Ky. 1969).
Since KRS 416.650 provides that all proceedings under the eminent domain statutes are governed by the Kentucky Rules of Civil Procedure except where those statutes specifically or by necessary implication provide otherwise, CR 38.02 applies to  eminent domain proceedings and requires a party to an eminent domain case to obtain a trial by jury by serving a timely demand, failing which, the party waives the right to a jury trial under CR 38.04. Louisville & Jefferson County Metro. Sewer Dist. v. Bischoff, 248 S.W.3d 533, 2007 Ky. LEXIS 265 (Ky. 2007), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 475 (Ky. Apr. 24, 2008).
In an eminent domain proceeding, as the property owner did not file his demand for a jury trial until almost three months past the last pleading directed to the issue of compensation and 11 months after he filed his first pleading in this case, under CR 38.04, his failure to serve a timely demand under CR 38.02 constituted a waiver of his right to a jury trial. Louisville & Jefferson County Metro. Sewer Dist. v. Bischoff, 248 S.W.3d 533, 2007 Ky. LEXIS 265 (Ky. 2007), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 475 (Ky. Apr. 24, 2008).
3. Failure to Serve Notice of Demand.
Where plaintiff failed to serve notice of a demand for a jury trial as required by this rule after the action commenced or within ten days after the service of the last pleading directed to any issue triable by jury, he was held to have waived his right to a jury trial. Loy v. Whitney, 339 S.W.2d 164, 1960 Ky. LEXIS 429 (Ky. 1960).
4. Right to Hearing.
Where there was a genuine issue of material fact, it was error for the circuit court to enter an order confirming the report of the special commissioner without a hearing as plaintiff was entitled to the opportunity to present evidence and to cross-examine witnesses, even though he had waived his right to a trial by jury. Loy v. Whitney, 339 S.W.2d 164, 1960 Ky. LEXIS 429 (Ky. 1960).
5. Failure to Demand.
In a forcible detainer action, the failure to request a jury waived the right thereto and was equivalent to agreeing to submit the law and facts to the court. McHugh v. Knippert, 243 S.W.2d 654, 1951 Ky. LEXIS 1147 (Ky. 1951) (decided under prior law).
Rule 39.  Trial by jury or by the court.
Rule 39.01.  By jury.
Text
When trial by jury has been demanded as provided in Rule 38, the action shall be designated upon the docket as a jury action. The trial of all issues so demanded shall be by jury, unless (a) the parties or their attorneys of record, by written stipulation filed with the court or by an oral stipulation made in open court and entered in the record, consent to trial by the court sitting without a jury, or (b) the court upon motion or of its own initiative finds that a right of trial by jury of some or all of the issues does not exist under the Constitution or Statutes of Kentucky.
History
(Amended October 18, 1977, effective January 1, 1978; amended November 22, 1996, effective January 1, 1997.)
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NOTES TO DECISIONS

 	1. 	Right to Jury Trial.
 		2. 	— Equitable Issues.
 		3. 	— Mixed Issues.
 		4. 	— Complicated Issues.
 		5. 	— — Accounts.
 	6. 	Prohibition and Mandamus.
 	7. 	Insurance.
1. Right to Jury Trial.
A defendant is entitled to a jury trial only upon those common-law matters as to which a jury trial existed in 1791. Johnson v. Holbrook, 302 S.W.2d 608, 1957 Ky. LEXIS 206 (Ky. 1957).
Whether or not the right of trial by jury exists boils down to an appraisal of the issues; this may be arrived at by an examination of the pleadings. Johnson v. Holbrook, 302 S.W.2d 608, 1957 Ky. LEXIS 206 (Ky. 1957).
Although as a general rule it is the pleadings rather than the proof which is determinative of whether legal or equitable issues are involved, in exceptional cases pretrial proceedings, or the actual trial of a case, may develop issues which should be resolved by the judge rather than the jury. Brandenburg v. Burns, 451 S.W.2d 413, 1969 Ky. LEXIS 17 (Ky. 1969).
Denial of proper jury demand by trial court requires findings supported by the evidence and the giving of substantial reasons for the exercise of its discretion to deny the demand. Whitfield v. Cornelius, 554 S.W.2d 870, 1977 Ky. App. LEXIS 771 (Ky. Ct. App. 1977), vacated, 563 S.W.2d 9, 1978 Ky. LEXIS 337 (Ky. 1978).
Simple statement by trial court that it is “impractical for a jury intelligently to try the case” is not sufficient reason to deny a proper jury request where the pleadings and depositions indicated that the issues presented were simple and that the testimony did not prevent an intelligent jury review. Whitfield v. Cornelius, 554 S.W.2d 870, 1977 Ky. App. LEXIS 771 (Ky. Ct. App. 1977), vacated, 563 S.W.2d 9, 1978 Ky. LEXIS 337 (Ky. 1978).
Trial judge's discretion to deny a proper jury demand is not broad and unlimited but must be exercised in strict conformity to the civil rules. Whitfield v. Cornelius, 554 S.W.2d 870, 1977 Ky. App. LEXIS 771 (Ky. Ct. App. 1977), vacated, 563 S.W.2d 9, 1978 Ky. LEXIS 337 (Ky. 1978).
Where neither the court's order of reference of the case to the master commissioner nor the subsequent orders contained any specific findings by the trial court of the necessity to remove the case from the jury, the order of reference which merely parroted this rule was wholly inadequate to deprive the litigants of the right of trial by jury. Clements v. Green River Production Credit Asso., 754 S.W.2d 867, 1988 Ky. App. LEXIS 75 (Ky. Ct. App. 1988).
2. — Equitable Issues.
The trial court did not err in transferring ordinary actions to the equity docket over the objections of the defendants where there was only one issue involved and it was cognizable in equity. Elliott v. Pikeville Nat'l Bank & Trust Co., 278 Ky. 325, 128 S.W.2d 756, 1939 Ky. LEXIS 432 (1939) (decided under prior law).
Limited liability company (LLC) was not entitled to a jury trial under Ky. Const. § 7 and CR 39.01(b) on the issue of whether to pierce the corporate veil in order to allow the LLC to collect from the shareholders on a default judgment as whether to pierce the corporate veil under the instrumentality theory involved an equitable remedy. Daniels v. CDB Bell, LLC, 300 S.W.3d 204, 2009 Ky. App. LEXIS 112 (Ky. Ct. App. 2009), review denied, CDB Bell, LLC v. Daniels, — S.W.3d —, 2010 Ky. LEXIS 484 (Ky. Jan. 13, 2010).
Plaintiff is not entitled to a jury trial under Ky. Const. § 7 and CR 39.01(b) on the issue of whether to pierce the corporate veil in order to allow the plaintiff to collect from the shareholders on a default judgment as whether to pierce the corporate veil under the instrumentality theory involves an equitable remedy. Daniels v. CDB Bell, LLC, 300 S.W.3d 204, 2009 Ky. App. LEXIS 112 (Ky. Ct. App. 2009), review denied, CDB Bell, LLC v. Daniels, — S.W.3d —, 2010 Ky. LEXIS 484 (Ky. Jan. 13, 2010).
Reformation of a written instrument is equitable in its nature and therefore a question to be determined by the court without a jury. Johnson v. Holbrook, 302 S.W.2d 608, 1957 Ky. LEXIS 206 (Ky. 1957).
The fact that a number of items are involved does not convert a legal issue into an equitable one so as to deny appellants' right to a jury trial. Brandenburg v. Burns, 451 S.W.2d 413, 1969 Ky. LEXIS 17 (Ky. 1969).
Where the principal issues were legal in nature but a lien was asserted in the suit, the fact that incidental relief by way of the enforcement of a lien was involved did not convert the whole action into an equitable one so as to deny appellants' right to a jury trial. Brandenburg v. Burns, 451 S.W.2d 413, 1969 Ky. LEXIS 17 (Ky. 1969).
3. — Mixed Issues.
Causes of action which are historically legal are triable by jury and causes of action historically equitable are triable by the court notwithstanding these rules, and if both are joined in a single cause of action, the appropriate mode of trial must be followed as to each and in that sequence which will promote efficient administration without curtailing the substantive rights of the respective parties. Johnson v. Holbrook, 302 S.W.2d 608, 1957 Ky. LEXIS 206 (Ky. 1957).
Where both legal and equitable issues are involved in a lawsuit, the legal issues should be tried by a jury if proper demand is made. Brandenburg v. Burns, 451 S.W.2d 413, 1969 Ky. LEXIS 17 (Ky. 1969).
In a suit involving the legal work done by three separate attorneys, (2) of whom had contingent fee contracts, the proper assessment of fees necessarily required a determination of the value of the reasonably necessary services rendered by each, and the court did not err in denying a jury determination pursuant to this rule. La Bach v. Hampton, 585 S.W.2d 434, 1979 Ky. App. LEXIS 443 (Ky. Ct. App. 1979), overruled, Baker v. Shapero, 203 S.W.3d 697, 2006 Ky. LEXIS 260 (Ky. 2006), overruled in part as stated, Lofton v. Fairmont Specialty INS. Managers, Inc., 367 S.W.3d 593, 2012 Ky. LEXIS 88 (Ky. 2012).
4. — Complicated Issues.
In an action by a miner against his employer coal company for coal cut by him but not loaded, where there had been many payments over a long period to the plaintiff but these were not in dispute, and the only issue for determination was whether his employment contract called for payment for cut coal which was not loaded, the trial court erred in transferring the case to the equity docket. Lambert v. Emperor Coal Co., 269 Ky. 34, 106 S.W.2d 86, 1937 Ky. LEXIS 551 (1937) (decided under prior law).
Before an action properly commenced at law can be transferred to the equity docket because of the complicated nature of the action, the pleadings must show the complication. Wilhoit v. Cundiff, 291 Ky. 99, 163 S.W.2d 280, 1942 Ky. LEXIS 182 (1942) (decided under prior law).
Where the principal question for the jury's determination was whether or not plaintiff owned property claimed by him, which had been levied on and sold, and its value if he owned it, there was not sufficient complication to authorize a transfer of the case to the equity docket. Lane v. Rowland, 295 Ky. 868, 175 S.W.2d 1000, 1943 Ky. LEXIS 354 (1943) (decided under prior law).
The basis for trying a suit in equity is that it is one of an equitable nature wherein the remedy at law is inadequate and will not afford justice; the fact that a great mass of evidence or a great number of witnesses is necessary to prove a legal issue does not necessarily convert the suit into one of an equitable nature. Shatz v. American Surety Co., 295 S.W.2d 809, 1955 Ky. LEXIS 2 (Ky. 1956) (decided under prior law).
In an action for damages for breach of a share-cropping contract which was filed in equity but tried at law without motion or order of transfer, the court erred in trying the case at law, because it involved questions of law with respect to the construction of some of the indefinite portions of the contract and both question of law and fact in respect to the many items as to who first breached the reciprocal obligations, as well as complicated issues as to damages, which made it impractical, if not impossible, to formulate instructions that would be intelligible and not confusing to a jury. Purdy v. Hudson, 266 S.W.2d 331, 1954 Ky. LEXIS 810 (Ky. 1954).
In an action for breach of a typesetting contract involving complicated accounts as well as other issues, there was no merit in the contention that the appellant was entitled to a jury trial on the “remaining” issues after a trial of the condition of the account. Krauss Wills Co. v. Publishers Printing Co., 390 S.W.2d 132, 1965 Ky. LEXIS 330 (Ky. 1965).
Where the parties agreed to try the issue of whether they were engaged in a joint enterprise by jury and, after half a day was spent in so trying the issue, the judge became convinced that the issues as they were developing would involve such a complication of accounts and great detail of facts as to make it impracticable for the jury to intelligently try the case, he properly discharged the jury and submitted the case to a master commissioner. Akers v. Stamper, 410 S.W.2d 710, 1966 Ky. LEXIS 42 (Ky. 1966).
Due to the complicated nature of case involving breach of covenant not to compete, the volumes of facts involved and the difficulty in ascertaining exactly what had transpired between the various accountants and clients, it was fully within the trial court's discretion to refuse to designate the case as one for the jury and the trial court acted correctly in denying a jury trial. White v. Sullivan, 667 S.W.2d 385, 1983 Ky. App. LEXIS 405 (Ky. Ct. App. 1983).
Where a third-party counterclaim by sureties against a production credit association, for fraud and misrepresentation, pled a cause properly triable by a jury, the appellants never waived the right to have their claim heard by a jury, the issues and facts relevant to the third-party complaint and counterclaim were not complex or beyond the reasonable comprehension of a jury, there was not a great detail of facts, the transcript of the proceedings before the commissioner was contained in only two (2) volumes, and although there were three loans over a two-year period, the parties were able to stipulate the amounts remaining to be paid, a jury should have been entrusted to hear the counterclaim. Clements v. Green River Production Credit Asso., 754 S.W.2d 867, 1988 Ky. App. LEXIS 75 (Ky. Ct. App. 1988).
To utilize paragraph (3) of this rule the court must give substantial reasons for doing so; the trial court has limited, not broad discretion in determining that a case is complicated or involves peculiar questions so that it is impracticable for a jury to intelligently try the case. Clements v. Green River Production Credit Asso., 754 S.W.2d 867, 1988 Ky. App. LEXIS 75 (Ky. Ct. App. 1988).
5. — — Accounts.
Where the judge did not transfer a case involving complicated accounts to the equity docket but the parties and the court treated it as an equitable action, the failure to transfer did not affect the rights of the parties. Kramer v. Kramer, 288 Ky. 150, 155 S.W.2d 766, 1941 Ky. LEXIS 71 (1941) (decided under prior law).
In an action to recover compensation for logging operations which involved a large number of payments over a long period, the court properly transferred the case to the equity docket. King v. McMillan, 293 Ky. 399, 169 S.W.2d 10, 1943 Ky. LEXIS 623 (Ky. 1943) (decided under prior law).
Where a case involved complicated questions of accounting covering a period of some two (2) years and it would have been impracticable for a jury to intelligently try the issues, it would have been proper for the judge to have transferred the case to the equity side of the docket on his own motion even if it had not been purely an equitable action. Hyden v. Grissom, 306 Ky. 261, 206 S.W.2d 960, 1947 Ky. LEXIS 1004 (1947) (decided under prior law).
6. Prohibition and Mandamus.
The question of whether the trial court erred in discharging a jury and continuing the trial before the court was not sufficient to warrant the relief of prohibition or mandamus, since appeal from the final judgment offered a sufficient remedy for the alleged error. Barker v. Breslin, 329 S.W.2d 578, 1959 Ky. LEXIS 176 (Ky. 1959).
7. Insurance.
An action on an insurance policy where numerous articles of personal property or various portions of a building were damaged was not necessarily a matter of account in equitable jurisdiction and was not triable by jury. Insurance Co. of N. Am. v. Creech Drug Store, 264 Ky. 364, 94 S.W.2d 654, 1936 Ky. LEXIS 311 (1936) (decided under prior law).
In an action to recover on a life insurance policy where the central question was the proper application of amounts owing to the policyholder, the trial court did not err in transferring the case to the equity docket. Merion v. Kentucky Home Mut. Life Ins. Co., 283 Ky. 249, 140 S.W.2d 1067, 1940 Ky. LEXIS 321 (1940) (decided under prior law).
In a case involving the payment of premiums for workers' compensation insurance where the only issue in controversy was the classification of the payroll items on one job and the applicable premium due thereon, the court properly denied a motion to transfer the case to the equity docket. Bituminous Cas. Corp. v. Campbell, 311 Ky. 438, 224 S.W.2d 692, 1949 Ky. LEXIS 1189 (1949) (decided under prior law).
Research References.
Petrilli, Kentucky Family Law, Forms Ch. 7, Paternity, Form 7.3.
Rule 39.02.  By the court.
Text
Issues not demanded for trial by jury as provided in Rule 38 shall be tried by the court; but, notwithstanding the failure of a party to demand a jury in an action in which such a demand might have been made of right, the court in its discretion upon motion may order a trial by jury of any or all issues.
Annotations

NOTES TO DECISIONS

 	1. 	Title to Land.
 	2. 	Motion Without Formal Demand.
 	3. 	Forcible Entry and Detainer.
 	4. 	Waiver of Right.
1. Title to Land.
Adjudication of title to land is peculiarly one for a court of equity, and the issue is not triable by jury. Aluminum Co. of America v. Frazer, 328 S.W.2d 142, 1958 Ky. LEXIS 3 (Ky. 1958).
2. Motion Without Formal Demand.
The trial court did not abuse its discretion in an action for breach of contract when it ordered a jury trial upon motion of the plaintiff, even though there had been no formal demand for one. Division of Parks v. Hines, 316 S.W.2d 60, 1958 Ky. LEXIS 24 (Ky. 1958).
The lower court did not err in trying the case over plaintiff's objection before a jury, when no demand for a jury trial had been made until the defendants moved for this type of trial on the day the case was to be tried, where action involved personal injuries and property damages arising out of an automobile-truck collision. Price v. Bates, 320 S.W.2d 786, 1959 Ky. LEXIS 246 (Ky. 1959).
3. Forcible Entry and Detainer.
The remedy of forcible entry and detainer was regarded as a statutory action at law to recover possession of real property and was triable as such by a jury. McHugh v. Knippert, 243 S.W.2d 654, 1951 Ky. LEXIS 1147 (Ky. 1951) (decided under prior law).
4. Waiver of Right.
If appellant was entitled to a jury trial upon the issue of fact as to the ownership of the pledged lien note, no such demand was made and, having failed to ask for it, he could not be heard on appeal to complain that it was not granted to him. Kavinedus v. Maglia, 264 Ky. 276, 94 S.W.2d 675, 1936 Ky. LEXIS 320 (1936) (decided under prior law).
If the trial court erred in denying appellant's motion for a trial by jury, the appellant waived the error by failing to file a timely motion for new trial. Montague v. Collins, 296 Ky. 57, 176 S.W.2d 79, 1943 Ky. LEXIS 91 (Ky. 1943) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Motions and Notices, §  52.00.
Rule 39.03.  Advisory jury and trial by consent.
Text
In all actions not triable of right by a jury the court upon motion or of its own initiative may try an issue with an advisory jury; or the court, with the consent of all parties noted of record, may order a trial with a jury whose verdict has the same effect as if trial by jury had been a matter of right.
Annotations

Cross-References.
See notes to CR 39.01 under heading “Complicated Issues,” Purdy v. Hudson, 266 S.W.2d 331, 1954 Ky. LEXIS 810 (Ky. 1954); Hoaglin v. Carr's Adm'x, 294 S.W.2d 935, 1956 Ky. LEXIS 148 (Ky. 1956).
Opinions of Attorney General. Use of advisory jury is discretionary with the court which is not bound by its conclusions and there is no conflict with KRS 95.460 which provides for trial de novo by judge of the court. OAG 73-96.
Cited:  Blue Grass Mining Co. v. Electric & Machine Supply Co., 275 S.W.2d 791, 1955 Ky. LEXIS 382 (Ky. 1955); Tarter v. Medley, 356 S.W.2d 255, 1962 Ky. LEXIS 94 (Ky. 1962).
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1. Construction.
The phrase “all actions not triable of right by a jury” was intended to include actions initially triable as a matter of right before a jury where the right has been waived and, in such an action, if the court empanels a jury and proceeds to try the case in that manner and no objection is made by either party, they are deemed to have consented to that method of trial, and under this section the verdict has the same effect as if trial by jury had been a matter of right. Williams v. Whitaker, 293 S.W.2d 627, 1956 Ky. LEXIS 77, 64 A.L.R.2d 504 (Ky. 1956).
“Issue” in this rule is limited to issues of fact. Barrier v. Brewster, 349 S.W.2d 823, 1961 Ky. LEXIS 65 (Ky. 1961).
2. Recovery of Debt.
An action on a note was considered an action for the recovery of a debt, which would have been triable of right by a jury. Brock v. Farmer, 291 S.W.2d 531, 1956 Ky. LEXIS 379 (Ky. 1956).
3. Advisory Juries.
Where evidence in a suit to set aside a deed sustained the finding that the grantors had executed the instrument because of bad feelings toward their other children or because they felt that those children had already received their share of property, but the evidence failed to show that the deed was executed because one of the grantees had agreed to move to the county to care for the grantors, the trial court could disregard the findings of the advisory jury as to such contention. Twyford v. Huffaker, 324 S.W.2d 403, 1958 Ky. LEXIS 22 (Ky. 1958).
Under this rule the chancellor has power to empanel an advisory jury in a child custody hearing, but he may not delegate his discretion or equitable functions. Barrier v. Brewster, 349 S.W.2d 823, 1961 Ky. LEXIS 65 (Ky. 1961).
A suit by a grantor to cancel deeds was an equitable action and every phase of it had to be decided by the chancellor, and even though he was allowed to try the case with an advisory jury, he was required to try the case and he was not bound by the verdict of the jury. Sanders v. Needy, 363 S.W.2d 114, 1962 Ky. LEXIS 276 (Ky. 1962).
In proceeding of peculiarly equitable cognizance where cause was tried by a jury, it was not error to take the case from jury. Averitt v. Bellamy, 406 S.W.2d 410, 1966 Ky. LEXIS 204 (Ky. 1966).
Where the issue is equitable, then, absent expressed consent, the jury is advisory only, regardless of what the court may characterize it. Emerson v. Emerson, 709 S.W.2d 853, 1986 Ky. App. LEXIS 1147 (Ky. Ct. App. 1986).
4. — Unauthorized Use.
The trial court was in error in using an advisory jury in the trial of an action which was triable of right by a jury, where both parties had waived this right and requested the court to try the case without a jury. Brock v. Farmer, 291 S.W.2d 531, 1956 Ky. LEXIS 379 (Ky. 1956).
The unauthorized use of an advisory jury was not reversible error since the trial judge made his own independent findings of fact and conclusions of law, even though the action was triable of right by a jury and both parties had waived the right to a jury trial and requested a trial without a jury. Brock v. Farmer, 291 S.W.2d 531, 1956 Ky. LEXIS 379 (Ky. 1956).
Research References.
Kentucky Instructions to Juries (Civil), 5th Ed., General Principles, § 13.02.
Rule 40.  Assignment of cases for trial.
Text
No case shall be assigned for trial without giving reasonable notice to all parties not in default of the day on which a trial date will be fixed.
History
(Amended effective June 1, 1960.)
Annotations

Cited:  Tri-State Consol. Gas Co. v. Campbell, 329 S.W.2d 571, 1959 Ky. LEXIS 172 (Ky. 1959); Wharton v. Cole, 374 S.W.2d 498, 1964 Ky. LEXIS 380 (Ky. 1964); Board of Elections v. Board of Education, 635 S.W.2d 324, 1982 Ky. App. LEXIS 221 (Ky. Ct. App. 1982); P.J.H. v. Cabinet for Human Resources, 743 S.W.2d 852, 1987 Ky. App. LEXIS 561 (Ky. Ct. App. 1987).
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1. In General.
It is one of the elementary essentials of judicial proceedings that notice of a hearing or trial be given or received by the parties. Burns v. Brewster, 338 S.W.2d 908, 1960 Ky. LEXIS 422 (Ky. 1960).
2. Purpose.
The rule is not intended to impose an unnecessary burden upon the court or those who seek to have their cases assigned for trial. Combs v. Griffith, 429 S.W.2d 849, 1968 Ky. LEXIS 759 (Ky. 1968).
3. Discretion of Court.
The only discretion given to the trial court is to assign a trial date after proper notice, giving to both sides an opportunity to be heard and state their reasons for or against. Combs v. Griffith, 429 S.W.2d 849, 1968 Ky. LEXIS 759 (Ky. 1968).
4. Placing Action on Trial Calendar.
The June 1, 1960, amendment to this rule makes it no longer necessary for the circuit courts to formulate a rule for placing actions on their trial calendars. Ledford v. Osborne, 350 S.W.2d 641, 1961 Ky. LEXIS 124 (Ky. 1961).
5. Failure of Notice.
Where an order setting the case for trial was made on rule day but the defendants' attorneys were not present and not notified of the date, when it was made known to the court that the attorneys for the defendants had had no previous notice of the date of trial, the court should have set aside the order of submission and passed the case to such time as the attorneys would have had time to prepare for the trial. Burns v. Brewster, 338 S.W.2d 908, 1960 Ky. LEXIS 422 (Ky. 1960).
Where the defendants contended that they were given no notice that the case would be assigned for trial, no notice of the date it was to be tried, and no subsequent notice that the case had been tried, the trial court should have granted a motion to set aside the judgment against the defendants and grant a new trial. Ledford v. Osborne, 350 S.W.2d 641, 1961 Ky. LEXIS 124 (Ky. 1961).
Prior notices of days for fixing other trial dates have no relevancy to the final trial date assigned. Combs v. Griffith, 429 S.W.2d 849, 1968 Ky. LEXIS 759 (Ky. 1968).
Where the defendants were not in default but the case was set for trial by the plaintiff without notice, this rule was violated and the defendants were granted a new trial. Combs v. Griffith, 429 S.W.2d 849, 1968 Ky. LEXIS 759 (Ky. 1968).
The defendant was given insufficient notice of trial on the issue of liability where the previous order of the trial court specifically stated that the case would be bifurcated, that it would be tried only as to a codefendant, and that a second phase, if required, would consider the liability of the defendant. Wiley v. Adkins, 48 S.W.3d 20, 2001 Ky. LEXIS 116 (Ky. 2001).
6. — Estoppel.
Parties having actual and seasonable notice of time fixed for trial may be estopped from relying upon omission of strict compliance with rules. Burns v. Brewster, 338 S.W.2d 908, 1960 Ky. LEXIS 422 (Ky. 1960).
7. — Waiver.
Where the defendant had ample time, after the date for trial was fixed and before the trial was held, in which to appear and make an objection to the trial date but did not do so, he waived any objection to the reasonableness of the notice of the motion to fix the trial date. Walker v. Bencini, 374 S.W.2d 368, 1963 Ky. LEXIS 177 (Ky. 1963).
Requesting prior continuances does not constitute a waiver of the requirements of notice of this rule. Combs v. Griffith, 429 S.W.2d 849, 1968 Ky. LEXIS 759 (Ky. 1968).
8. Duty of Parties.
9. — Exceptions.
Parties litigant, once in court, either for themselves or through their attorneys, must keep track of their cases and take notice of the time of trial when the date has been fixed according to the rules and, if they have actual and seasonable notice thereof, may be estopped from raising omission of a strict compliance with the rules; but there may be circumstances justifying a party to reasonably conclude that his action will not be tried on the day fixed and, in such a case, it is an abuse of judicial discretion not to continue the case. Burns v. Brewster, 338 S.W.2d 908, 1960 Ky. LEXIS 422 (Ky. 1960).
Rule 41.  Dismissal of actions.
Rule 41.01.  Voluntary dismissal — Effect thereof.
Text
(1)  By Plaintiff; by Stipulation. Subject to the provisions of Rule 23.05, of Rule 66, and of any statute, an action, or any claim therein, may be dismissed by the plaintiff without order of court, by filing a notice of dismissal at any time before service by the adverse party of an answer or of a motion for summary judgment, whichever first occurs, or by filing a stipulation of dismissal signed by all parties who have appeared in the action. Unless otherwise stated in the notice of dismissal or stipulation, the dismissal is without prejudice, except that a notice of dismissal operates as an adjudication upon the merits when filed by a plaintiff who has once dismissed in any court of this state, of the United States or of any state an action based on or including the same claim.
(2)  By Order of Court. Except as provided in paragraph (1) of this rule, an action or any claim therein, shall not be dismissed at the plaintiff's instance save upon order of the court and upon such terms and conditions as the court deems proper. If a counterclaim has been pleaded by a defendant prior to the service upon him of the plaintiff's motion to dismiss, the action shall not be dismissed against the defendant's objection unless the counterclaim can remain pending for independent adjudication by the court. Unless otherwise specified in the order, a dismissal under this section is without prejudice.
History
(Amended effective April 1, 1963; amended October 18, 1977, effective January 1, 1978; amended November 27, 2000, effective February 1, 2001.)
Annotations

Northern Kentucky Law Review.
Bartlett, Civil Procedure, 21 N. Ky. L. Rev. 269 (1994).
Cited:  Choate v. Commonwealth, 347 S.W.2d 81, 1961 Ky. LEXIS 347 (Ky. 1961); Asher v. Bishop, 482 S.W.2d 769, 1972 Ky. LEXIS 205 (Ky. 1972); Hertz Commercial Leasing Corp. v. Joseph, 641 S.W.2d 753, 1982 Ky. App. LEXIS 262 (Ky. Ct. App. 1982); Young v. McDaniel, 664 F. Supp. 263, 1986 U.S. Dist. LEXIS 17173 (W.D. Ky. 1986).
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 	18. 	Divorce Actions.
1. In General.
Voluntary dismissal of actions by plaintiffs without prejudice was a common practice and did not indicate abandonment of the cause of action. State Mut. Life Assurance Co. v. Heine, 141 F.2d 741, 1944 U.S. App. LEXIS 3786 (6th Cir. 1944) (decided under prior law).
Dismissal with prejudice pursuant to CR 41.01 was not applicable in criminal cases. Gibson v. Commonwealth, — S.W.3d —, 2007 Ky. App. LEXIS 178 (Ky. Ct. App. 2007), aff'd, 291 S.W.3d 686, 2009 Ky. LEXIS 155 (Ky. 2009).
Trial court erred in treating a bank's motion to dismiss as one for summary judgment and dismissing the plaintiff's negligent misrepresentation case against the bank with prejudice because the plaintiff's CR 41.01(1) motion, filed after the bank's motion to dismiss was filed but before the trial court's consideration of it, was automatic and ended the suit before the trial court's consideration of the bank's motion; a motion to dismiss under CR 12.02, even if later treated as a motion for summary judgment, was not among the pleadings which barred a voluntary dismissal without prejudice. Whaley v. Whitaker Bank, Inc., 254 S.W.3d 825, 2008 Ky. App. LEXIS 137 (Ky. Ct. App. 2008).
Appellant had no right to appeal the order granting his motion to voluntarily dismiss his nuisance claim with prejudice after an expert witness was excluded, because the prior order was not involuntarily adverse to his claim. CR 41.01(1) did not apply and its provisions applicable to voluntary dismissals without prejudice did not apply, because appellant's motion was filed well after appellee's answer was filed. Stoecklin v. River Metal Recycling, Llc, 370 S.W.3d 527, 2012 Ky. App. LEXIS 90 (Ky. Ct. App. 2012).
Because a domestic violence order is a civil proceeding, the civil rule for the voluntary dismissal of actions applies in the context of a proceeding for a domestic violence order. Moore v. Moore, 2016 Ky. App. LEXIS 175 (Ky. Ct. App. 2016), review denied, — S.W.3d —, 2017 Ky. LEXIS 44 (Ky. Feb. 9, 2017).
Because a spouse never filed either a notice of dismissal or a signed stipulation with the court, but merely read a statement into the record requesting that a proceeding for a domestic violence order be dismissed, the motion to dismiss fell under CR 41.01(2). Furthermore, the trial court was permitted to consider other circumstances than the Sublett factors in deciding whether to grant the spouse's request for a voluntary dismissal of the proceeding. Moore v. Moore, 2016 Ky. App. LEXIS 175 (Ky. Ct. App. 2016), review denied, — S.W.3d —, 2017 Ky. LEXIS 44 (Ky. Feb. 9, 2017).
2. Joint Actions.
Where a husband and wife brought a joint action against defendant to recover for personal injuries and property damage sustained in an automobile accident, it was not error for the trial court to dismiss the claim of the husband on the morning of the trial, since the defendant's only counterclaim was against the wife and he has shown no injustice or prejudice resulting from the dismissal of the husband's claim such as would establish an abuse of discretion by the trial court. Huff v. Daniels, 335 S.W.2d 332, 1960 Ky. LEXIS 254 (Ky. 1960).
3. On Motion of Court.
Although the Rules of Civil Procedure do not provide for a dismissal on the court's own motion, the absence of specific authorization does not mean that a trial court is left without its inherent power and discretion to dismiss sua sponte when a plaintiff unreasonably fails or refuses to prosecute his claim, or under other appropriate circumstances when it is necessary to an orderly disposition of the cases pending before it. Hazard v. Baker, 419 S.W.2d 535, 1967 Ky. LEXIS 153 (Ky. 1967).
4. Motion to Set Aside Judgment.
Defendant's CR 60.02 motion to  set aside the judgment is not “an action, or any claim therein” within the meaning of this rule and, thus, the trial court properly denied defendant's motion for relief and properly refused to grant the dismissal of the motion without prejudice. Littlefield v. Commonwealth, 554 S.W.2d 872, 1977 Ky. App. LEXIS 772 (Ky. Ct. App. 1977), cert. denied, 434 U.S. 987, 98 S. Ct. 617, 54 L. Ed. 2d 482, 1977 U.S. LEXIS 4272 (1977).
5. Res Judicata.
An action was not barred by a prior action on the same cause where the prior action was dismissed by the plaintiff before it was submitted. Eline v. Commercial Credit Corp., 307 Ky. 77, 209 S.W.2d 846, 1948 Ky. LEXIS 695 (Ky. 1948) (decided under prior law).
Where it was not shown that the dismissal of an earlier lawsuit was an adjudication on the merits, the defense of res judicata is not available in a case involving the same subject matter, but additional named defendants. Philpot v. Minton, 370 S.W.2d 402, 1963 Ky. LEXIS 75 (Ky. 1963).
Debtor's action was not procedurally barred as not having been raised previously as a counterclaim in the original debt collection action during the period before it was voluntarily dismissed. Tyler v. DH Capital Mgmt., — F.3d —, 736 F.3d 455, 2013 U.S. App. LEXIS 22562 (6th Cir. 2013).
6. — Omission of Words “Without Prejudice.”
Where plaintiff dismissed an action after evidence had been heard and before the case was submitted to the jury, the dismissal was without prejudice, although the dismissal did not contain the words “without prejudice.” Vincent v. Nichols, 303 Ky. 212, 197 S.W.2d 251, 1946 Ky. LEXIS 820 (1946) (decided under prior law).
7. Notice.
There was no error where the lower court dismissed an appeal from the zoning commission's denial of request for rezoning without giving notice to an individual who had filed an answer and reply, since the individual had received a hearing on his motion to set aside the order of dismissal. Martin v. Bickel, 307 S.W.2d 909, 1957 Ky. LEXIS 117 (Ky. 1957).
Where plaintiff dismissed three of seven defendants in personal injury suit when he determined in pretrial discovery that dismissed defendants, who were plaintiff's employers, could not be held liable under common law due to their compliance with the Worker's Compensation Act, the order issued by the court to dismiss the three defendants was invalid, since plaintiff had not complied with the requirements of subsection (1) of this rule by failing to file a notice of dismissal prior to defendants filing their answers and had not complied with the requirements of subsection (2) of this rule by failing to comply with the requirements of CR 5.01 et seq. and CR 7.02. Beech v. Deere & Co., 614 S.W.2d 254, 1981 Ky. App. LEXIS 232 (Ky. Ct. App. 1981).
8. Condemnation Actions.
After a motion for summary judgment had been filed in a condemnation case, the defendants were not entitled to dismiss their counterclaim as a matter of right. Young v. Tennessee Gas & Transmission Co., 367 S.W.2d 270, 1963 Ky. LEXIS 21 (Ky. 1963).
Where both parties in condemnation action appealed from the county court, the condemnor had the right to dismiss its appeal, but such dismissal might affect the burden of proof and the right to the closing argument. Commonwealth, Dep't of Highways v. Holloman, 390 S.W.2d 666, 1965 Ky. LEXIS 369 (Ky. 1965).
In eminent domain proceedings, the condemnor, in the absence of statutory regulation to the contrary, may abandon the proceeding at any time, even after judgment, so long as possession has not been taken or the award paid. Handy v. Hazard, 408 S.W.2d 455, 1966 Ky. LEXIS 110 (Ky. 1966).
Costs and attorney fees may be awarded in a voluntary dismissal of an attempted condemnation upon a finding of bad faith or unreasonable delay by the condemnor. If a trial court should determine that the condemnor has acted in bad faith, it should also determine the extent to which the condemnee has been prejudiced by a dismissal and whether he could be made reasonably whole by the imposition of costs and fees as a term or condition to the granting of the dismissal. Northern Kentucky Port Authority, Inc. v. Cornett, 700 S.W.2d 392, 1985 Ky. LEXIS 258 (Ky. 1985).
9. Considerations.
Many things must be taken into consideration by the trial judge prior to entering an order dismissing an action without prejudice; some of the salient inquiries that the judge may desire to make could be: what preparation has the opposing parties and their counsel made for trial, what was the lapse of time between the filing of the complaint and the date of the motion to dismiss, will a dismissal without prejudice be prejudicial to the opposing parties, will the dismissal without prejudice act as an adjudication of the issues made by the pleadings, should the order of dismissal contain terms and conditions, and would any term or condition attached to the order prejudice the movant? Sublett v. Hall, 589 S.W.2d 888, 1979 Ky. LEXIS 299 (Ky. 1979).
10. Discretion of Court.
The trial court does not have unlimited discretion to dismiss with or without prejudice. Sublett v. Hall, 589 S.W.2d 888, 1979 Ky. LEXIS 299 (Ky. 1979).
An award of costs and attorney fees is within the power and discretion of the trial court. Northern Kentucky Port Authority, Inc. v. Cornett, 700 S.W.2d 392, 1985 Ky. LEXIS 258 (Ky. 1985).
Where party made a motion for voluntary dismissal, the trial court's options were to deny the voluntary dismissal, or to impose appropriate terms as conditions for voluntary dismissal, or to sustain the motion without conditions, selecting such option as equitable to the situation; however, the trial court could not turn a motion for voluntary dismissal under subsection (2) of this rule into an involuntary dismissal under CR 41.02. Louisville Label, Inc. v. Hildesheim, 843 S.W.2d 321, 1992 Ky. LEXIS 180 (Ky. 1992).
In applying CR 41.01(2), the Circuit Court does not have unlimited discretion to dismiss the case but must consider factors such as: (1) the preparation parties have made for trial; (2) the lapse of time between the complaint and the motion to dismiss; (3) whether the dismissal without prejudice will be prejudicial to the opposing party; (4) whether the dismissal will act as an adjudication on the merits; (5) whether the dismissal should contain terms and conditions; and (6) whether any terms and/or conditions would prejudice the movant. A Circuit Court's action in remanding a zoning case to the fiscal court after dismissing with prejudice allowed due process to be circumvented and was not permissible under the civil rules; the Circuit Court improperly dismissed the case with prejudice where application was made under this rule, rather than CR 41.02, and where the dismissal was opposed by the party defendants.
Administrative law judge abused his discretion by granting a worker's motion for dismissal without prejudice under CR 41.01 since the regulations, which set forth the procedures for workers'  compensation claims, provided appropriate remedies that would have protected the worker's rights and that would have been less onerous for the employer. Hartlage v. Kroger #394, — S.W.3d —, 2006 Ky. App. LEXIS 22 (Ky. Ct. App. 2006).
Trial court did not abuse its discretion when it denied a wife's voluntary motion to dismiss the wife's petition for a domestic violence order because the court was concerned that the wife had been intimidated in that contact had taken place between the wife and the husband's family. Moore v. Moore, 2016 Ky. App. LEXIS 175 (Ky. Ct. App. 2016), review denied, — S.W.3d —, 2017 Ky. LEXIS 44 (Ky. Feb. 9, 2017).
11. Conditions of Dismissal.
12. — Costs.
There was no authority anywhere in the civil rules for the appellate court to impose “full costs,” i.e., $6,300 in attorney's fees and litigation expenses, as a condition of voluntary dismissal. Louisville Label, Inc. v. Hildesheim, 843 S.W.2d 321, 1992 Ky. LEXIS 180 (Ky. 1992).
13. — Unacceptable.
If a trial court imposes options upon a voluntary dismissal without prejudice which a litigant seeking to dismiss is unwilling to accept, the movant has the option of withdrawing the motion, and thus leaving the litigation in status quo, rather than acquiescing to the conditions. Louisville Label, Inc. v. Hildesheim, 843 S.W.2d 321, 1992 Ky. LEXIS 180 (Ky. 1992).
14. — Without Prejudice.
Defendant was not subjected to double jeopardy after the prosecution dismissed the original grand jury indictment against defendant during voir dire, and subsequently obtained a second grand jury indictment against defendant because the dismissal of the first indictment was voluntary and therefore without prejudice under CR 41.01. Further, dismissal was prior to the swearing of the first witness; therefore jeopardy had not attached pursuant to KRS 505.030. Commonwealth v. Berry, 184 S.W.3d 63, 2005 Ky. LEXIS 152 (Ky. 2005).  
15. Striking from Docket.
Striking a cause from the docket did not dismiss it or result in loss of jurisdiction but merely removed the case from active docket and left it subject to being reinstated, so that further proper proceedings might be seasonably taken. Taylor v. Commonwealth, 246 S.W.2d 981, 1951 Ky. LEXIS 1278 (Ky. 1951), cert. denied, Taylor v. Kentucky, 344 U.S. 830, 73 S. Ct. 34, 97 L. Ed. 646, 1952 U.S. LEXIS 1833 (1952) (decided under prior law).
16. Refusal of Court to Dismiss.
The trial court erred in denying plaintiff's motion to dismiss as to a defendant after the court had sustained the defendant's motion for a peremptory instruction and before the jury was so instructed; the fact that plaintiff had failed to prove his case in the action did not remove the prejudice of the error, since the failure did not establish that the plaintiff could not in the future prove his case. Strode v. Campbell, 311 Ky. 525, 224 S.W.2d 673, 1949 Ky. LEXIS 1180 (Ky. 1949) (decided under prior law).
A party might have an action filed by him dismissed if the rights of others would not be prejudicially affected and, if the trial court arbitrarily refused to dismiss, the remedy of mandamus from this court was ordinarily available, especially where the dismissal was agreed to by all competent parties to the action. Huls v. Smith, 252 S.W.2d 917, 1952 Ky. LEXIS 1047 (Ky. 1952) (decided under prior law).
17. Counterclaims.
In an action on a note where the defendants answered and counterclaimed for cancellation of the note on the ground that no consideration was given for it and the plaintiff voluntarily dismissed his action, the court erred in dismissing defendants' counterclaim over their objection, since defendants were entitled to a trial upon the counterclaim. Rader v. Dean, 275 Ky. 255, 121 S.W.2d 43, 1938 Ky. LEXIS 406 (Ky. 1938) (decided under prior law).
In a suit to collect debt, where a debt collector filed a voluntary notice of dismissal before the debtor served an answer, the debtor's failure to file a compulsory counterclaim was not subsequently barred because there was no valid claim pending since dismissal of the suit was effective immediately upon the filing of the notice of voluntary dismissal. Tyler v. Dh Capital Mgmt., — F.3d —, 2013 U.S. App. LEXIS 21353 (6th Cir. 2013).
18. Divorce Actions.
Where a wife filed an action for divorce and the husband answered and counterclaimed for divorce, the wife could not dismiss her complaint and file another action for divorce because the husband's action would still be pending and the law disallows the pending of two (2) such actions in different courts of the same sovereignty. Delaney v. Alcorn, 301 Ky. 802, 193 S.W.2d 404, 1946 Ky. LEXIS 567 (1946) (decided under prior law).
In a divorce action where orders had been entered requiring certain property to be turned over to the court or the opposing party and temporary alimony had been allowed, the plaintiff could not bring the action to an end merely by withdrawing her petition from the clerk's office but had to make a demand upon the court or move the court for permission to dismiss. Gruber v. Holbert, 312 Ky. 55, 225 S.W.2d 660, 1949 Ky. LEXIS 1246 (1949) (decided under prior law).
In an action for divorce where both parties joined in a motion to dismiss without prejudice but it appeared that the plaintiff wife was being imposed upon by the agreement to dismiss which was not submitted to the judge, there was no abuse of judicial discretion in withholding consent a reasonable length of time until the court was satisfied that no fraud was being committed upon the court, the wife, or the attorney of record, and, above all, that the welfare of the children had been protected. Huls v. Smith, 252 S.W.2d 917, 1952 Ky. LEXIS 1047 (Ky. 1952) (decided under prior law).
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Rule 41.02.  Involuntary dismissal — Effect thereof.
Text
(1)  For failure of the plaintiff to prosecute or to comply with these rules or any order of the court, a defendant may move for dismissal of an action or of any claim against him.
(2)  In an action tried by the court without a jury, after the plaintiff has completed the presentation of his evidence, the defendant, without waiving his right to offer evidence in the event the motion is not granted, may move for a dismissal on the ground that upon the facts and the law the plaintiff has shown no right to relief. The court as trier of the facts may then determine them and render judgment against the plaintiff or may decline to render any judgment until the close of all the evidence. If the court renders judgment on the merits against the plaintiff, the court shall make findings as provided in Rule 52.01.
(3)  Unless the court in its order for dismissal otherwise specifies, a dismissal under this Rule, and any dismissal not provided for in Rule 41, other than a dismissal for lack of jurisdiction, for improper venue, for want of prosecution under Rule 77.02(2), or for failure to join a party under Rule 19, operates as an adjudication upon the merits.
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1. In General.
CR 52.01, as currently written, is not only overbroad but illogical; the majority of orders and judgments from the trial court originate from a motion, and many motions require a court to try the issues upon the facts. To hold that a trial court is not obligated to make findings of fact when ruling on a motion of any kind except as provided in CR 41.02 necessarily deprives litigants of an understanding of the order or judgment, as well as inhibits any type of meaningful appellate review. Mckinney v. McKinney, 257 S.W.3d 130, 2008 Ky. App. LEXIS 187 (Ky. Ct. App. 2008).
2. Res Judicata.
Where the chancellor did not rule on the motion to dismiss under this rule in a contested election suit until all proof was taken and he adjudged the election to be valid, the judgment was considered as one upon the merits. Gross v. West, 283 S.W.2d 358, 1955 Ky. LEXIS 301 (Ky. 1955).
Where plaintiffs' complaint was dismissed for failure to introduce any evidence in support of their claim and the Court of Appeals affirmed the dismissal, the dismissal constituted a trial on the merits so that they would not be entitled to another trial in a new action involving the same subject matter. Stephenson v. Boswell, 319 S.W.2d 457, 1958 Ky. LEXIS 166 (Ky. 1958).
Where the trial court dismissed the plaintiff's complaint on the ground that it failed to state a valid claim based on defendants' affidavit to the effect that the facts alleged in the complaint were the same set of facts pleaded in the original prohibition proceeding decided by the Court of Appeals, the dismissal operated as an adjudication on the merits. McCray v. Lake Louisvilla, 332 S.W.2d 837, 1960 Ky. LEXIS 171 (Ky. 1960).
An involuntary dismissal under this rule operates as an adjudication upon the merits. Philpot v. Minton, 370 S.W.2d 402, 1963 Ky. LEXIS 75 (Ky. 1963).
Where an order of dismissal recited that it was entered “on motion,” but did not indicate whose motion and it could not be determined from the record whether the dismissal was pursuant to CR 41, CR 42, or otherwise, the dismissal could not operate as res judicata. Philpot v. Minton, 370 S.W.2d 402, 1963 Ky. LEXIS 75 (Ky. 1963).
The dismissal of a suit for lack of prosecution alone would not operate as a bar to the cause of action. A dismissal with prejudice, however, acts as a bar to again assert the cause of action so dismissed; it has the effect of a judgment on the merits constituting the cause res judicata. Polk v. Wimsatt, 689 S.W.2d 363, 1985 Ky. App. LEXIS 536 (Ky. Ct. App. 1985).
3. — Third-Party Actions.
The commonwealth was precluded from pursuing its claim of indemnity against utilities a second time since the dismissal of its first third-party complaint was an adjudication on the merits. Commonwealth, Dep't of Highways v. Louisville Gas & Electric Co., 346 S.W.2d 536, 1961 Ky. LEXIS 315 (Ky. 1961).
Where the commonwealth had not filed an appeal or cross-appeal from an order dismissing its cross action against utilities for indemnity, the commonwealth was barred from questioning a subsequent judgment to the same effect. Commonwealth, Dep't of Highways v. Louisville Gas & Electric Co., 346 S.W.2d 536, 1961 Ky. LEXIS 315 (Ky. 1961).
Where the injured workman sued a third party for damages for his injury and his employer and the special fund intervened for subrogation of claims awarded against them on the same injury, the dismissal of the special fund by the court did not operate as an adjudication on the merits that the special fund was to continue making payments where the employer was released from further liability. Cabe v. Popham, 444 S.W.2d 910, 1969 Ky. LEXIS 239 (Ky. 1969).
4. Discretion of Court.
Dismissal of action upon motion of defendant is within the discretion of the court. Thompson v. Kentucky Power Co., 551 S.W.2d 815, 1977 Ky. App. LEXIS 704 (Ky. Ct. App. 1977).
Where party made a motion for voluntary dismissal, the trial court's options were to deny the voluntary dismissal, or to impose appropriate terms as conditions for voluntary dismissal, or to sustain the motion without conditions, selecting such option as equitable to the situation; however, the trial court could not turn a motion for voluntary dismissal under CR 41.01(2) into an involuntary dismissal under this rule. Louisville Label, Inc. v. Hildesheim, 843 S.W.2d 321, 1992 Ky. LEXIS 180 (Ky. 1992).
Dismissal for lack of prosecution was reversed on appeal because the circuit court failed to properly exercise its discretion in dismissing a cause of action with prejudice under CR 41.02 without making the required findings by considering and applying the six non-exclusive Ward factors. Wildcat Prop. Mgmt., LLC v. Reuss, 302 S.W.3d 89, 2009 Ky. App. LEXIS 250 (Ky. Ct. App. 2009).
5. — Improper Dismissal.
Although this rule refers to dismissal of an action or a claim therein as the sole remedy for a violation of the rule, a sanction less than dismissal is also appropriate, subject to the sound discretion of the trial judge. Thus, by dismissing the complaint for a one-time dilatory act of counsel when no other alternative sanctions were considered, the trial court inappropriately applied the “death sentence” to this civil action. Ward v. Housman, 809 S.W.2d 717, 1991 Ky. App. LEXIS 24 (Ky. Ct. App. 1991).
6. Motion for Summary Judgment.
Where matters outside the record are presented in support of a motion to dismiss on the ground that the complaint does not state a claim for which relief can be granted and such matters are not excluded by the court, the motion to dismiss is converted to one for summary judgment under CR 56. McCray v. Lake Louisvilla, 332 S.W.2d 837, 1960 Ky. LEXIS 171 (Ky. 1960).
7. Motion for Judgment.
The defendants' motion for judgment at the close of the plaintiffs' case may be and should be treated as a motion to dismiss under this rule. Sturgell v. Taylor, 295 S.W.2d 800, 1956 Ky. LEXIS 181 (Ky. 1956).
8. Motion for Directed Verdict.
A defendant's motion for a directed verdict should be treated as a motion to dismiss under this rule on the ground that the plaintiff has shown no right to relief so that findings of fact and conclusions of law are not required when the court rules on such a motion since no issue of fact is presented and the ruling itself is the only possible conclusion of law. Perry County v. Combs, 293 S.W.2d 571, 1956 Ky. LEXIS 75 (Ky. 1956).
9. Lack of Prosecution.
The power of dismissal for want of prosecution is an inherent power in the courts and such power exists independent of this rule. Nall v. Woolfolk, 451 S.W.2d 389, 1970 Ky. LEXIS 382 (Ky. 1970).
Each case must be considered in the light of the particular circumstances involved and length of time is not alone the test of diligence. Gill v. Gill, 455 S.W.2d 545, 1970 Ky. LEXIS 254 (Ky. 1970).
The fact that a case has not been put on the trial docket should be considered before a case is dismissed for want of prosecution. Gill v. Gill, 455 S.W.2d 545, 1970 Ky. LEXIS 254 (Ky. 1970).
There is no obligation on the part of the defendant to bring the case to trial or other disposition. Gill v. Gill, 455 S.W.2d 545, 1970 Ky. LEXIS 254 (Ky. 1970).
Unreasonable delay which harasses the defendant may constitute sufficient grounds under this rule. Gill v. Gill, 455 S.W.2d 545, 1970 Ky. LEXIS 254 (Ky. 1970).
The dismissal of litigation is of a serious nature and accordingly the Court of Appeals is unwilling to subscribe to the proposition that the effect of a dismissal order entered pursuant to the “housekeeping” rule of CR 77.02(2), which allows dismissal for want of prosecution, is one that is to be automatically considered “with prejudice” to a party's lawsuit. Hertz Commercial Leasing Corp. v. Joseph, 641 S.W.2d 753, 1982 Ky. App. LEXIS 262 (Ky. Ct. App. 1982).
Because of the grave consequences of a dismissal with prejudice, such a dismissal pursuant to either this rule for failure to prosecute or CR 77.02 should be resorted to only in the most extreme cases. Less drastic remedies, including dismissal without prejudice, would normally suffice to punish a dilatory, but not recalcitrant party, where the rights of other parties have not been prejudiced by the delay. Polk v. Wimsatt, 689 S.W.2d 363, 1985 Ky. App. LEXIS 536 (Ky. Ct. App. 1985).
Dismissal of a legal malpractice case pursuant to CR 77.02 was proper because the same considerations used to determine a CR 41.02 motion did not necessarily precede a dismissal without prejudice under CR 77.02; the fact that the case may have involved complex legal issues did not suffice to justify a complete failure by the plaintiffs over the last 10 years to develop their cause of action, especially after the issuance of three CR 77.02 notices. Manning v. Wilkinson, 264 S.W.3d 620, 2007 Ky. App. LEXIS 242 (Ky. Ct. App. 2007).
Trial courts must base a decision to dismiss for lack of prosecution upon the totality of the circumstances, and it should take into account all relevant factors, whether or not those factors are listed in Ward. Explicit consideration of each individual factor listed in Ward is not required, although trial courts are encouraged to address any factors listed in Ward that are relevant for consideration in that particular case. Jaroszewski v. Flege, 297 S.W.3d 24,  2009 Ky. LEXIS 243 (Ky. 2009).
10. — Dismissal Proper.
The court did not abuse its discretion in dismissing a malpractice action from its docket for want of prosecution where it was filed in 1964, struck from the docket in 1967, and no motion to reinstate it was made until a year later. Nall v. Woolfolk, 451 S.W.2d 389, 1970 Ky. LEXIS 382 (Ky. 1970).
Where the court, after a lapse of three and one-half years from filing, entered an order dismissing a suit for want of prosecution, there was no abuse of the broad discretion granted to courts in such circumstances. Modern Heating & Supply Co. v. Ohio Bank Bldg. & Equipment Co., 451 S.W.2d 401, 1970 Ky. LEXIS 387 (Ky. 1970).
Where, two (2) years after the complaint was filed, the plaintiff had still not begun the necessary survey of the land, the trial court did not abuse its discretion in dismissing for want of prosecution. Trumbo v. Parsley, 461 S.W.2d 67, 1970 Ky. LEXIS 601 (Ky. 1970).
Where property owners petitioned for injunctive relief against a condemnation order of the housing board but remained inactive in the case for over two (2) years, and where counsel for the property owners failed to attend a pretrial hearing on the city's motion to dismiss, the trial court did not abuse its discretion in dismissing the action for failure to prosecute. Jenkins v. Lexington, 528 S.W.2d 729, 1975 Ky. LEXIS 88 (Ky. 1975).
Where plaintiff failed to take any action in one-year period following filing of complaint but defendant served interrogatories and took depositions, trial court erroneously granted defendant's motion to dismiss under CR 77.02, since the phrase “no pretrial steps” in that rule refers to both parties rather than just the inactivity of the plaintiff during the one-year period; however, if the trial judge concluded that the plaintiff had failed to prosecute the action, the proper course would have been to dismiss the complaint under this rule. Bohannon v. Rutland, 616 S.W.2d 46, 1981 Ky. LEXIS 247 (Ky. 1981).
When a nursing home owner sued a Governor for various claims arising from the alleged harassment of the owner by state agencies after the owner terminated an affair with the Governor, the owner's case was properly dismissed for failure to prosecute, under CR 41.02(1), because (1) the owner did not act in the case for over two and one-half (2½) years, except to change counsel, (2) when the owner appealed the dismissal of certain claims, the owner could still have pursued other claims in the trial court, (3) the owner did not pursue a claim for intentional infliction of emotional distress for six months after a bankruptcy trustee abandoned the claim, (4) the owner's claims were not meritorious, and (5) the owner's delay prejudiced the Governor. Conner v. Patton, 2007 Ky. App. LEXIS 412 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 7 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2008 Ky. LEXIS 246 (Ky. Oct. 15, 2008).
Trial court did not abuse its discretion in granting a motion to dismiss for lack of prosecution under CR 41.02(1) because plaintiffs were responsible for the delays, plaintiffs acted responsively rather than proactively in pursuing their claim, plaintiffs had a history of dilatoriness, and prejudice resulted to defendants. Further, the delay caused by plaintiffs'  counsel's failure to timely respond to discovery requests showed willful bad faith and suggested that plaintiffs'  claims lacked merit. Jaroszewski v. Flege, 297 S.W.3d 24,  2009 Ky. LEXIS 243 (Ky. 2009).
Driver's negligence case failed for want of prosecution under CR 41.02(1) as regardless of whether the driver was represented by counsel, the claims against an operator were pursued only when the operator's own counsel took affirmative steps to move the action forward; the driver's refusal to move forward produced numerous unreasonable delays that resulted in a prejudicial burden for the operator. Nolan v. Neeley-Thoms, 290 S.W.3d 89, 2009 Ky. App. LEXIS 77 (Ky. Ct. App. 2009).
11. — Dismissal Improper.
Where a case involved a substantial estate and would require much advance preparation, it was an abuse of discretion for the trial court to dismiss for want of prosecution after an interval of nine months from the filing of the suit. Gill v. Gill, 455 S.W.2d 545, 1970 Ky. LEXIS 254 (Ky. 1970).
Because the trial record was unclear as to whether the court considered the Ward factors, including: (1) the extent of the party's personal responsibility; (2) the history of dilatoriness, (3) whether the attorney's conduct was willful and in bad faith, (4) the meritoriousness of the claim, (5) prejudice to the other party, and (6) the availability of alternative sanction, prior to dismissing an employee's injury action for asbestosis under both CR. 41.02 and 77.02, but instead based its decision solely upon a two-and-a-half (2½) year lack of activity, vacation of said dismissal was ordered, and the case was remanded. Toler v. Rapid Am., 190 S.W.3d 348, 2006 Ky. App. LEXIS 34 (Ky. Ct. App. 2006).
Because there was absolutely no reference to any of the factors set forth in Ward v. Housman,  809 S.W.2d 717, 1991 Ky. App. LEXIS 24 (Ky.App. 1991), it was virtually impossible to determine whether the dismissal was based solely on a single dilatory discovery act or whether the trial court made its determination pursant to CR 41.02 after considering the relevant factors set forth in Ward;  thus, the order, whether it was based on failure to respond to discovery or failure to prosecute, had to be vacated. Stapleton v. Shower, 251 S.W.3d 341, 2008 Ky. App. LEXIS 106 (Ky. Ct. App. 2008).
12. Lack of Venue.
Where the court dismissed an action for lack of venue, an amended complaint could not be filed in the same action seeking different relief. Meredith v. Ingram, 465 S.W.2d 38, 1971 Ky. LEXIS 421 (Ky. 1971).
13. Evidence.
Since the court is the trier of facts in all actions tried without a jury, on defendant's motion to dismiss at the close of plaintiff's evidence the court must weigh and evaluate the evidence and not indulge every inference in the plaintiff's favor, as in the case of a motion for a directed verdict. Morrison v. Trailmobile Trailers, Inc., 526 S.W.2d 822, 1975 Ky. LEXIS 100 (Ky. 1975).
14. Dismissal Based on Question of Law.
Where trial judge was in a position to determine whether the issues presented in the complaint were the same as those which were or could have been originally litigated, his dismissal of the suit was not tantamount to the entry of a summary judgment, requiring pleadings and allegations of fact to be considered most favorably toward plaintiffs under CR 12.02 and this rule, since dismissal was granted on the basis of questions of law rather than of fact. Copley v. Whitaker, 609 S.W.2d 940, 1980 Ky. App. LEXIS 400 (Ky. Ct. App. 1980).
15. Appeal from Administrative Agency.
Beginning February 16, 1982, a party appealing to a circuit court from a final decision of an administrative agency, or otherwise, shall be regarded in the same light as a plaintiff in having the duty to take steps to bring the case to trial and judgment, or have the cause dismissed for failure to prosecute. Department of Revenue, Commonwealth v. Estate of Hofgesang, 627 S.W.2d 579, 1982 Ky. LEXIS 227 (Ky. 1982).
16. With Prejudice.
A judgment or order of dismissal, except on the grounds noted in this rule, must be construed as being with prejudice unless it says otherwise. Parties should be forewarned that unless one of the four exceptions clearly applies, one who wishes to preserve the viability of a dismissed claim should see that the proper notation is affixed by the trial court or seek appellate relief. Commonwealth v. Hicks, 869 S.W.2d 35, 1994 Ky. LEXIS 9 (Ky. 1994).
Under this rule, the trial court was assumed to have intended to dismiss the charges with prejudice; one who wishes to preserve the viability of a dismissed claim should see that the proper notation is affixed by the trial court or seek appellate relief. Because the Commonwealth did neither, it could not later complain of this result. Commonwealth v. Taber, 941 S.W.2d 463, 1997 Ky. LEXIS 3 (Ky. 1997).
Applying CR 41.02(3) (dismissals not designated otherwise are with prejudice by default) to criminal cases by virtue of RCr P. 13.04 is unconstitutional as a violation of separation of powers principles. Keeling v. Commonwealth, 381 S.W.3d 248, 2012 Ky. LEXIS 160 (Ky. 2012).
17. Failure to Prosecute.
Since the only provision for dismissing an action for want of prosecution specified that it be dismissed without prejudice, a dismissal for that reason which did not include the words “without prejudice” was construed to be without prejudice. C. I. T. Corp. v. Teague, 293 Ky. 521, 169 S.W.2d 593, 1943 Ky. LEXIS 654 (Ky. 1943) (decided under prior law).
Where a case was set for trial on the thirteenth day of a term, it was not called until the nineteenth day of the term, the counsel for the plaintiff was present in court each day from the thirteenth to the nineteenth days, he was present on the nineteenth until about ten o'clock when he returned to his office near the courthouse, and he found on his return that the case had been called and dismissed, the trial court should have set aside the dismissal. C. I. T. Corp. v. Teague, 293 Ky. 521, 169 S.W.2d 593, 1943 Ky. LEXIS 654 (Ky. 1943) (decided under prior law).
It was exceedingly doubtful whether a court possessed power to dismiss an action for want of prosecution when the case had not been assigned a day for trial. Furst v. Meek, 297 Ky. 509, 180 S.W.2d 410, 1944 Ky. LEXIS 760 (1944) (decided under prior law).
Where a judgment was set aside as against a deceased defendant and the heirs of another deceased defendant because there had been no revival as to either and the court dismissed the action as to them, the court erred in dismissing the action as to two (2) other defendants when the plaintiff was attempting to proceed against them. Furst v. Meek, 297 Ky. 509, 180 S.W.2d 410, 1944 Ky. LEXIS 760 (1944) (decided under prior law).
Trial court did not abuse its discretion when it dismissed an action due to failure to prosecute under CR 41.02(1), as the action had been held in abeyance pending resolution of another matter, but no further action was taken for more than seven years after the other matter was resolved; no good cause was shown for the dilatoriness. Indian Ridge Props. v. Schwartz, LLC No. 1, — S.W.3d —, 2011 Ky. App. LEXIS 223 (Ky. Ct. App. 2011), review denied, Indian Ridge Props. v. Schwartz, LLC No. 1, — S.W.3d —, 2012 Ky. LEXIS 277 (Ky. Sept. 12, 2012).
18. Failure to Comply with Order.
19. —Discovery.
Where appellant filed a civil rights action for false arrest, appellant's deposition and the depositions of the named witnesses were not timely taken in accordance with the scheduling order. The trial court erred by dismissing the case under CR 41.02, without making findings to show that it considered the controlling Ward factors. Mullins v. Redford Twp., 297 S.W.3d 66, 2009 Ky. App. LEXIS 184 (Ky. Ct. App. 2009).
20. — Joining Parties.
In an action to determine title to real estate and improvements thereon where the real estate had been transferred, or its transfer promised by the owner to his daughter and her husband who were later divorced, the daughter was a necessary party and the judgment was reversed with directions to order the plaintiff to make the daughter a party and, if he refused, to dismiss the action. McMillen v. Bailey, 269 Ky. 194, 106 S.W.2d 638, 1937 Ky. LEXIS 576 (Ky. 1937) (decided under prior law).
Where infant children were the only ones adversely affected by a judgment to which they were not made parties, the judgment was reversed with directions to allow amendment to include all interested parties and, upon failure to so amend, to dismiss without prejudice. Combs v. Slone, 304 Ky. 415, 200 S.W.2d 926, 1947 Ky. LEXIS 652 (1947) (decided under prior law).
Where plaintiffs refused to comply with an order to join indispensable parties, the court properly dismissed the action, but such dismissal should have been without prejudice. Hovermale v. Central Ky. Natural Gas Co., 282 S.W.2d 136, 1955 Ky. LEXIS 225 (Ky. 1955) (decided under prior law).
21. — Paragraphing.
A dismissal without prejudice for failure of the plaintiff to comply with an order to paragraph his petition was an appealable order. Grubbs v. Slater & Gilroy, Inc., 267 S.W.2d 754, 1954 Ky. LEXIS 871 (Ky. 1954) (decided under prior law).
Where plaintiff refused to comply with an order to paragraph his petition, the court properly dismissed his petition without prejudice. Grubbs v. Slater & Gilroy, Inc., 267 S.W.2d 754, 1954 Ky. LEXIS 871 (Ky. 1954) (decided under prior law).
22. Dismissal Without Prejudice.
In an action to determine the title to realty where neither party established their claim, the court erred in dismissing without prejudice, but the plaintiff could not object to the incorporation of the words “without prejudice” in the dismissal. Prewitt v. George, 290 Ky. 559, 162 S.W.2d 23, 1942 Ky. LEXIS 451 (1942) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Dismiss for Failure to Prosecute, Form 51.28.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Motions and Notices, §  52.00.
Rule 41.03.  Dismissal of counterclaim, cross claim or third-party claim.
Text
The provisions of Rule 41 apply to the dismissal of any counterclaim, cross claim, or third-party claim. A voluntary dismissal by the claimant alone pursuant to paragraph (1) of Rule 41.01 shall be made before a responsive pleading is served or, if there is none, before the introduction of evidence at the trial or hearing.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations

Cross-References.
See note to CR 41.01 under heading “Condemnation Actions,” Young v. Tennessee Gas & Transmission Co., 367 S.W.2d 270, 1963 Ky. LEXIS 21 (Ky. 1963).
See note to CR 41.02 under heading “Third Party Actions,” Commonwealth, Dep't of Hwys. v. Louisville Gas & Elec. Co., 346 S.W.2d 536, 1961 Ky. LEXIS 315 (Ky. 1961).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Dismiss for Failure to Prosecute, Form 51.28.
Rule 41.04.  Costs of previously dismissed action.
Text
If a plaintiff who has once dismissed an action in any court commences an action based upon or including the same claim against the same defendant, the court may make such order for the payment of costs of the action previously dismissed as it may deem proper and may stay the proceedings in the action until the plaintiff has complied with the order.
Annotations

Cross-References.
Dismissal of action, costs, KRS 453.070.
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Require Payment of Costs in Prior Action and to Stay Proceedings, Form 51.29.
Rule 42.  Consolidation — Separate trials.
Rule 42.01.  Consolidation.
Text
When actions involving a common question of law or fact are pending before the court, it may order a joint hearing or trial of any or all matters in issue in the actions; it may order all the actions consolidated; and it may make such orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.
Annotations

Kentucky Bench & Bar.
Huelsmann, Kentucky Apportionment Law — The Past, the Present and the Future, Volume 52, No. 1, Winter 1987-88 Ky. Bench & Bar 19.
Cited:  Philpot v. Minton, 370 S.W.2d 402, 1963 Ky. LEXIS 75 (Ky. 1963); Wood v. Malin Trucking, 937 F. Supp. 614, 1995 U.S. Dist. LEXIS 21243 (E.D. Ky. 1995).
NOTES TO DECISIONS

 	1. 	Discretion of Court.
 	2. 	Negligence Actions.
 	3. 	Automobile Accident.
 	4. 	Mental Capacity.
 	5. 	Mineral Lease.
 	6. 	Manner of Consolidation.
 	7. 	Final Appealable Judgment.
 	8. 	Parental Rights Termination Actions.
1. Discretion of Court.
Whether or not actions involving a common question of law or fact should be heard together is a matter for the discretion of the trial court. Massie v. Salmon, 277 S.W.2d 49, 1955 Ky. LEXIS 463 (Ky. 1955).
Where eight (8) different appeals were taken in a case and each involved common questions of fact, the trial judge properly exercised his sound discretion in consolidating the appeals. Hagan v. Higgins, 453 S.W.2d 579, 1970 Ky. LEXIS 322 (Ky. 1970).
Consolidation is discretionary with the trial court. Adams Real Estate Corp. v. Ward, 458 S.W.2d 622, 1970 Ky. LEXIS 180 (Ky. 1970).
Where the questions involved in the two (2) cases were not so interrelated as to require consolidation, the trial court did not abuse its discretion in overruling the motion for consolidation. Adams Real Estate Corp. v. Ward, 458 S.W.2d 622, 1970 Ky. LEXIS 180 (Ky. 1970).
When several homeowners sued the same builder for selling them four-bedroom homes that had septic systems approved for three bedrooms, it was not an abuse of discretion to consolidate their claims for trial because, while the claims arose from separate contracts, the claims involved common questions of law and fact. Young v. Vista Homes, Inc., 243 S.W.3d 352, 2007 Ky. App. LEXIS 12 (Ky. Ct. App. 2007), rehearing denied, 2007 Ky. App. LEXIS 155 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2008 Ky. LEXIS 419 (Ky. Feb. 13, 2008).
Because the estate failed to show an inadequate legal remedy, because consolidation of the estate's two suits was discretionary under CR 42.01, and because any error in a trial court's denial of leave to file an amended complaint could be easily redressed in the normal appellate process, the estate was not entitled to mandamus relief from the denial of its motions to consolidate and for leave to amend. Estate of Cline v. Weddle, 250 S.W.3d 330, 2008 Ky. LEXIS 101 (Ky. 2008).
2. Negligence Actions.
Cases involving principally the issue of negligence should be tried together to advance the convenience of the court and the parties and to avoid unnecessary expense or delay. Massie v. Salmon, 277 S.W.2d 49, 1955 Ky. LEXIS 463 (Ky. 1955).
3. Automobile Accident.
The trial court did not abuse its discretion in consolidating for trial the action of the plaintiff who owned and operated the automobile which collided with a calf, and the action of his wife who was a passenger, even though the defense of contributory negligence could be asserted against the driver while it was not imputable to his wife, since the action of the court did not prejudice the plaintiff or result in undue advantage to the defendants. Massie v. Salmon, 277 S.W.2d 49, 1955 Ky. LEXIS 463 (Ky. 1955).
4. Mental Capacity.
The failure of the circuit court to hold two (2) separate hearings concerning the grantor's mental capacity on the two (2) dates when she transferred her property, since she may have been mentally competent on one date and not on the other, was not an abuse of discretion because the issues were so related. Mason v. Randolph, 304 S.W.2d 913, 1957 Ky. LEXIS 283 (Ky. 1957).
5. Mineral Lease.
Common questions of law and fact were involved in a suit by the plaintiff-lessor seeking damages for gas taken from under a certain piece of property and for an injunction to restrain the defendants-lessees from removing any other gas from under the land, and in a suit by the defendants to enjoin the plaintiff, through an employe, from drilling for gas on the property so as to justify consolidating the two (2) cases under this rule. Smallwood v. Central Kentucky Natural Gas Co., 308 S.W.2d 439, 1957 Ky. LEXIS 138 (Ky. 1957).
6. Manner of Consolidation.
Where the order consolidating the plaintiff's actions did not consolidate the actions for trial or other purpose, but merely ordered the actions consolidated, the order dismissing the plaintiff's complaint would have to include CR 54.02 recitations to  be a final and appealable judgment. Melone v. Morgan, 676 S.W.2d 805, 1984 Ky. App. LEXIS 590 (Ky. Ct. App. 1984).
Under this rule, actions may be consolidated for a specific purpose such as trial, or they may be consolidated generally. When the actions are consolidated for a specific purpose, the actions remain otherwise independent; when they are consolidated generally, they have become one action. Melone v. Morgan, 676 S.W.2d 805, 1984 Ky. App. LEXIS 590 (Ky. Ct. App. 1984).
7. Final Appealable Judgment.
An action that has been consolidated with another and adjudicated separately without CR 54.02 recitations is not a final and appealable judgment. Melone v. Morgan, 676 S.W.2d 805, 1984 Ky. App. LEXIS 590 (Ky. Ct. App. 1984).
8. Parental Rights Termination Actions.
Where, in a proceeding involving two (2) actions for termination of parental rights which were consolidated, the mother in the second action lived with her child under the same roof and in the same conditions as did the children of the parents in the first action, there was no abuse of discretion or denial of due process in consolidating the actions, particularly since there was no jury to be confused or prejudiced. V.S. v. Commonwealth, Cabinet for Human Resources, 706 S.W.2d 420, 1986 Ky. App. LEXIS 1069 (Ky. Ct. App. 1986).
Rule 42.02.  Separate trials.
Text
If the court determines that separate trials will be in furtherance of convenience or will avoid prejudice, or will be conducive to expedition and economy, it shall order a separate trial of any claim, cross claim, counterclaim, or third-party claim, or of any separate issue or of any number of claims, cross claims, counterclaims, third-party claims or issues.
Annotations

Kentucky Law Journal.
Dow, The Pre-Trial Conference, 41 Ky. L.J. 363 (1953).
Comments, Zen and the Art of Exemplary Damages Assessment, 72 Ky. L.J. 897 (1983-84).
Cited:  Island Creek Coal Co. v. Rodgers, 644 S.W.2d 339, 1982 Ky. App. LEXIS 276 (Ky. Ct. App. 1982).
NOTES TO DECISIONS

 	1. 	Availability of Witnesses.
 	2. 	Avoiding Prejudice.
 	3. 	Insurance.
 	4. 	Factors.
1. Availability of Witnesses.
Where two (2) actions arising out of a head-on truck collision had been consolidated for trial, the trial court erred in setting aside its former order and granting separate trials, reciting that consolidation would neither expedite the disposition of the cases nor save the litigants expenses when the defendant was relying on witnesses in the severed case who, though subpoenaed, were not present, and because the defendant had received no notice, without sufficient reason, and had objected to the new ruling. Caldwell v. Hoskins, 312 S.W.2d 616, 1958 Ky. LEXIS 232 (Ky. 1958).
In action for damages resulting from a passenger in an automobile being struck by a golf ball while on a driveway of a golf club, the driver was not an indispensable party and where illness of the driver would not permit her to attend the trial and her availability could not be definitely determined, the court did not abuse its discretion in ordering a separate trial. Lexington Country Club v. Stevenson, 390 S.W.2d 137, 1965 Ky. LEXIS 332 (Ky. 1965).
2. Avoiding Prejudice.
While rules relating to third-party practice and separate trials encourage a complete settlement of all claims in connection with a controversy, such practices are discouraged where prejudice may arise because of the nature of the claim or the character of the parties. Gray v. Bailey, 299 S.W.2d 126, 1957 Ky. LEXIS 400 (Ky. 1957).
Trial court's decision pursuant to CR 42.02 to sever the employee's trial from that of the employee's three co-plaintiffs, where the employee was suing the county government and former supervisor for employment discrimination and unlawful retaliation, was neither arbitrary, unreasonable, unfair, or unsupported. Since the trial court entered the severance order more than three years before the employee's trial, the employee could not claim that the employee was surprised by the severance order or that the employee was unable to present the employee's case to a jury. Adams v. Lexington-Fayette Urban County Gov't, 2009 Ky. App. LEXIS 27 (Ky. Ct. App. 2009), review denied and ordered not published, 2010 Ky. LEXIS 407 (Ky. Dec. 8, 2010).
3. Insurance.
In an action for loss suffered in a warehouse fire, it was prejudicial error for the plaintiff to inject in the main action the rather broad assertion that an insurance policy covered the loss by fire that the plaintiff was asserting, where the trial court limited plaintiff and defendant to trial on issues of whether the defendants had represented that they had insurance coverage and whether they were liable for loss of property under their common-law liability and ordered a separate trial on the issue of the coverage of the insurance policy. Gray v. Bailey, 299 S.W.2d 126, 1957 Ky. LEXIS 400 (Ky. 1957).
4. Factors.
Trial court did not abuse its discretion in bifurcating a medical malpractice claim from a negligent credentialing claim because the trial court was in the best position to determine if the jury and parties would benefit from a bifurcated proceeding; while the reviewing court did not believe that the trial court was necessarily required to bifurcate, it did not err in doing so. In bifurcating the trial, the trial court properly considered the potential prejudice to the parties, potential for confusing the jury, the relative convenience and economy that would result from bifurcating or not bifurcating the trial, and the effect that bifurcation would have if the issues were intertwined or the evidence overlapped. Estate of Judith Burton v. Trover Clinic Found., Inc., — S.W.3d —, 2011 Ky. App. LEXIS 94 (Ky. Ct. App. 2011).
Pursuant to CR 42.02, the trial court properly bifurcated a personal injury action into a liability phase against the driver and trial of the tort claims against the other defendants where the court determined that separate trials would have been more efficient, and although an earlier decision on bifurcation would have been preferable, it was not an abuse of discretion to make the decision on the morning of the trial. Calhoun v. Provence, 395 S.W.3d 476, 2012 Ky. App. LEXIS 97 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 113 (Ky. Apr. 17, 2013).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Separate Trial as to Validity of Release, Form 51.30.
Rule 43.  Trial procedure and the introduction of evidence.
Rule 43.01.  Burden of proof.
Text
(1)  The party holding the affirmative of an issue must produce the evidence to prove it.
(2)  The burden of proof in the whole action lies on the party who would be defeated if no evidence were given on either side.
Annotations

Kentucky Law Journal.
Germain, Remedies, 63 Ky. L.J. 777 (1974-1975).
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
Cited:  Williams v. Chilton, 427 S.W.2d 586, 1968 Ky. LEXIS 687 (Ky. 1968); Kentucky Utilities Co. v. Commonwealth, Dep't of Transp., Bureau of Highways, 665 S.W.2d 918, 1983 Ky. App. LEXIS 398 (Ky. Ct. App. 1983); Kentucky Cent. Life Ins. Co. v. Stephens, 897 S.W.2d 583, 1995 Ky. LEXIS 60 (Ky. 1995).
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 	20. 	Appeals.
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 	22. 	Child Support.
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 	24. 	Error in Assigning Burden.
 		25. 	— Waiver.
 	26. 	Issues Falling on Each Party.
 	27. 	Consideration.
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 	30. 	Trespass.
 	31. 	Partition.
 	32. 	Usurpation of Office.
 	33. 	Contracts.
1. In General.
Where the sole question is the truth or falsity of a claim, the party making the claim has the burden of proof. Hilliker v. Thorndale, 295 Ky. 148, 173 S.W.2d 977, 1943 Ky. LEXIS 201 (1943) (decided under prior law).
An issue denied by a pleading must be proved by one alleging the fact in accordance with the established rules of pleading. Lindsey's Ex'r v. Lindsey, 313 Ky. 171, 230 S.W.2d 441, 1950 Ky. LEXIS 816 (1950) (decided under prior law).
Upon the completion of the pleadings, the question of who has the burden of proof is settled. Lee v. Tucker, 365 S.W.2d 849, 1963 Ky. LEXIS 226 (Ky. 1963).
The rule does not mandate the physical presence of the plaintiff at trial. Glogower v. Grawford, 2 S.W.3d 784, 1999 Ky. LEXIS 124 (Ky. 1999).
Because an ex-husband presented evidence of the value of a car and an ex-wife had an opportunity to refute the value, that she failed to persuade the trial court of the car's nonmarital character did not entitle her to a second bite at the apple. Clark v. Clark, 236 S.W.3d 616, 2007 Ky. App. LEXIS 343 (Ky. Ct. App. 2007).
Requiring a party to prove a negative is contrary to jurisprudential instinct. The underlying rationale is obvious: it is difficult, if not impossible, to prove a negative. Consequently, in those infrequent circumstances in which courts impose upon a party the burden of proving a negative, the quantum of evidence necessary to meet that burden is minimal. Kentucky Ret. Sys. v. Brown, — S.W.3d —, 2007 Ky. App. LEXIS 486 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 120 (Ky. Ct. App. 2008), aff'd, 336 S.W.3d 8, 2011 Ky. LEXIS 34 (Ky. 2011).
Trial court had to determine whether the combined effects of the employee's impairments rendered him unable to return to his former position or like positions, and the appellate court found that KRS 61.600(3)(d) referred to medically and psychiatrically diagnosable maladies only; a claimant bore the burden to come forward with some evidence that his condition did not preexist his service with the Commonwealth, and upon such a threshold showing, the burden of going forward shifted back to the Kentucky Retirement Systems, and smoking could not be considered a preexisting condition. West v. Ky. Ret. Sys., — S.W.3d —, 2010 Ky. App. LEXIS 97 (Ky. Ct. App. 2010).
2. Assignment of Opening and Closing.
Where two (2) suits were filed resulting from the same accident and they were consolidated for trial, the party who sought damages for personal injury against all the other parties was correctly assigned the opening statement and closing argument. Dayoc v. Johnson, 427 S.W.2d 569, 1968 Ky. LEXIS 678 (Ky. 1968).
3. — Issues Falling on Each Party.
The general rule is that where there are several issues, some of which the plaintiff has the burden of proving and others falling upon the defendant, the awarding of the burden of proof on the whole case, and consequently the right to the closing argument, rests within the sound discretion of the trial judge. Connecticut Indem. Co. v. Kelley, 301 S.W.2d 584, 1957 Ky. LEXIS 484 (Ky. 1957).
4. Speculation by Jury.
If a jury is required to speculate, the party upon whom the burden of proof ultimately rests must lose. Steely v. Hancock, 340 S.W.2d 467, 1960 Ky. LEXIS 49 (Ky. 1960).
5. Weight of Evidence.
The weight to be given to the evidence in a case is relevant only to the question of whether the burden of proof has been sustained and has no rational bearing on the question of who has the burden of proof. Lee v. Tucker, 365 S.W.2d 849, 1963 Ky. LEXIS 226 (Ky. 1963).
6. Negligence.
In an action for injuries sustained by a fall caused by the plaintiff stepping on a discarded paraffin cup on a stairway, where the defendant established by uncontroverted evidence that it dispensed beverages in paraffin cups and had otherwise conducted its business in accordance with the usual and customary manner of persons engaged in a similar business, the plaintiff had the burden of proving that such practice constituted negligence. Burriss v. Louisville Baseball Club, 317 S.W.2d 855, 1958 Ky. LEXIS 101 (Ky. 1958).
The burden is upon a plaintiff seeking to recover damages for negligence of another person to prove such negligence. Wireman v. Salyer, 336 S.W.2d 349, 1960 Ky. LEXIS 325 (Ky. 1960).
Where the administrator of the daughter of the owner of an automobile involved in a collision that resulted in the death of both the owner and the daughter sued the owner's estate for the wrongful death of the daughter, the administrator had the burden of convincing the jury that the owner was driving at the time of the collision in order to be entitled to a verdict. Lee v. Tucker, 365 S.W.2d 849, 1963 Ky. LEXIS 226 (Ky. 1963).
7. — Res Ipsa Loquitur.
Since in the ordinary course of things a motor vehicle under the exclusive control and management of the driver does not run off the road if due care is exercised or there is no intervening cause, under the res ipsa loquitur rule, the happening gives rise to an inference of negligence on the part of the driver sufficient to shift the burden to the responsible party to explain away the presumption. Wireman v. Salyer, 336 S.W.2d 349, 1960 Ky. LEXIS 325 (Ky. 1960).
8. Rebuttable Presumptions.
Where the plaintiff's evidence has succeeded in establishing a rebuttable presumption, this places on the defendant the practical necessity of going forward with proof if he would avoid a peremptory instruction, but it does not shift the burden of proof in the sense that he loses if the jury cannot decide the issue one way or the other. Lee v. Tucker, 365 S.W.2d 849, 1963 Ky. LEXIS 226 (Ky. 1963).
9. Undue Influence.
Plaintiff seeking to set aside a deed on ground of undue influence has the burden of proving undue influence where the grantee, a foster son of the grantor, did not live with the grantor and had for 12 years limited his contacts with the grantor to monthly social visits. Coleman v. Greer, 343 S.W.2d 584, 1961 Ky. LEXIS 428 (Ky. 1961).
10. Agent's Authority.
In an action for property damage arising out of a collision between plaintiff's truck and defendant's truck where the complaint alleged that the defendant's truck was driven by his agent, servant or employe acting within the scope of his employment and upon the defendant's business, the burden of proving that the driver was defendant's agent or employe operating the truck within the scope of his employment or in furtherance of his employer's business was placed on the plaintiff when the defendant answered the complaint with a general denial and a plea of contributory negligence. Bowling v. Lewis, 287 S.W.2d 629, 1955 Ky. LEXIS 122 (Ky. 1955).
Where the plaintiff brought an action against a dry goods company to recover for furniture sold and delivered to the dry goods company on the order of its general manager, the dry goods company had the burden of proving that it was not within the manager's implied or ostensible authority to purchase the furniture since the plaintiff had the right to rely on the presumption that the purchase was for the company and was within the manager's authority. R. H. Kyle Furniture Co. v. Russell Dry Goods Co., 340 S.W.2d 220, 1960 Ky. LEXIS 22, 85 A.L.R.2d 428 (Ky. 1960).
Although an agent operating in a fiduciary capacity is not liable for restoration or reimbursement for all properties received by him from the principal or from whatever source, the agent does have the responsibility of explaining to the satisfaction of the court what disposition was made of the properties; and when proof is introduced showing that the property was in the hands of the agent, the burden of going forward with the proof so as to explain the disposition of any and all properties received by the agent is then with him. Deaton v. Hale, 592 S.W.2d 127, 1979 Ky. LEXIS 312 (Ky. 1979).
11. Mutual Mistake.
In an action in ejectment against the defendants to determine the north property line of real property owned by the plaintiffs where the defendants sought reformation of the deed on the ground of mutual mistake, the defendants had the burden of proof on the issue of mutual mistake so that it was not error to deny reformation in the absence of strong and most satisfactory evidence of the mistake. Wagner v. Ratliff, 337 S.W.2d 24, 1960 Ky. LEXIS 357 (Ky. 1960).
12. Ordinance Exceptions.
Where the purpose of an ordinance is to keep pedestrians off the expressway unless they have a good and valid excuse to be there, public policy casts the burden of proof on him who claims the exception. Riley v. Hornbuckle, 366 S.W.2d 304, 1963 Ky. LEXIS 10 (Ky. 1963).
13. Wills.
The proponents must meet the burden of proving the continued recognition of an unrevoked will. Cook v. Brown, 346 S.W.2d 725, 1960 Ky. LEXIS 11 (Ky. 1960).
14. Insurance.
In an action by insured for $8,000 for loss of dwelling and for $1,000 for loss of personal property by fire under a fire insurance policy, the burden upon the insured on the $1,000 claim could have been easily met by the introduction of evidence showing the value of the personalty, while the insurer, to avoid the $8,000 liability, was faced with the duty of introducing substantial proof of fraud, false swearing, or misrepresentation, so that the trial court committed prejudicial error in not assigning the burden on the whole case to the insurer, with its correlative right of the closing argument. Connecticut Indem. Co. v. Kelley, 301 S.W.2d 584, 1957 Ky. LEXIS 484 (Ky. 1957).
In an action for loss of dwelling and personal property under a fire insurance policy, the burden of proof as to the personalty rested on the insured. Connecticut Indem. Co. v. Kelley, 301 S.W.2d 584, 1957 Ky. LEXIS 484 (Ky. 1957).
Where an insured brought an action on a fire insurance policy to recover for loss of dwelling and where the insurer presented affirmative defenses alleging that the insured procured the policy by material misrepresentation, that insured incorrectly estimated the value of the destroyed property, and that insured caused the burning of the dwelling to defraud the insurer, the insurer should have had the burden of proof. Connecticut Indem. Co. v. Kelley, 301 S.W.2d 584, 1957 Ky. LEXIS 484 (Ky. 1957).
15. Condemnation.
Where exceptions were filed by both parties to the report of the commissioners in a condemnation proceeding, the burden of proof was on the condemnor and it was entitled to the closing argument, since an appeal to the circuit court in a condemnation proceeding must have been tried de novo with the condemnor assuming the burden of proof it originally had had in the county court. Commonwealth Dep't of Highways v. Baldwin, 312 Ky. 782, 229 S.W.2d 744, 1950 Ky. LEXIS 755 (Ky. 1950), overruled in part, Commonwealth, Dep't of Highways v. Claypool, 405 S.W.2d 674, 1966 Ky. LEXIS 258 (Ky. 1966) (decided under prior law).
Where a landowner appealed from an award of the county court in a condemnation proceeding and the case was tried de novo in the circuit court, the burden of proof should have been on the landowner since the landowner would lose if no evidence were introduced, so that the assignment of the burden of proof to the condemnor was prejudicial error. Citizens Fidelity Bank & Trust Co. v. Jefferson County, 283 S.W.2d 1, 1955 Ky. LEXIS 280 (Ky. 1955).
In a condemnation action where the landowner alone appeals, he assumes a new burden of proof on the issue of damages, since he becomes the only party who would be defeated on this issue if no evidence is introduced. Commonwealth, Dep't of Highways v. Snyder, 309 S.W.2d 351, 1958 Ky. LEXIS 352 (Ky. 1958).
In a condemnation proceeding, when both parties appeal to the circuit court, the burden of proof upon a trial of the issue of damages before a jury is upon the condemnor. Commonwealth, Dep't of Highways v. Snyder, 309 S.W.2d 351, 1958 Ky. LEXIS 352 (Ky. 1958).
Where both parties appeal to the circuit court from the county court's confirmation of the commissioners' report in a condemnation case, the burden of proof in the de novo trial is on the condemnor and it is entitled to the closing argument. Commonwealth v. Farra, 338 S.W.2d 696, 1960 Ky. LEXIS 407 (Ky. 1960).
Where the plaintiff brought proceedings to condemn the right to store natural gas below a tract of land, the circuit court properly placed the burden of proof on the condemnor after both parties appealed from the county court. Milby v. Louisville Gas & Electric Co., 375 S.W.2d 237, 1963 Ky. LEXIS 183 (Ky. 1963).
16. Transfer of Personalty.
In an action by decedent's wife to require his executor to set aside to her one-half the total of three certificates of deposit in the names of decedent's children, the wife had the burden to show that the certificates were purchased out of the decedent's estate and remained in decedent's possession and control at all times, and this burden remained on her throughout the trial. Lindsey's Ex'r v. Lindsey, 313 Ky. 171, 230 S.W.2d 441, 1950 Ky. LEXIS 816 (1950) (decided under prior law).
A transfer of personalty between persons living together on the same premises, without a visible change of possession, raises a rebuttable presumption of fraud such as to cast upon the transferee the burden of proving the good faith of the transaction. Modern Finance Co. v. Blankenship, 338 S.W.2d 383, 1960 Ky. LEXIS 379 (Ky. 1960).
17. Mineral Rights.
Where the owners of the surface rights to a tract of land brought an action against the holders of a deed of mineral rights to the land for damages resulting from strip and auger mining, the burden was on the owners to offer proof of the amount of recoverable damages such as could be considered to have been done oppressively, arbitrarily, wantonly or maliciously. Blue Diamond Coal Co. v. Campbell, 371 S.W.2d 483, 1963 Ky. LEXIS 100 (Ky. 1963); Akers v. Baldwin, 736 S.W.2d 294, 1987 Ky. LEXIS 230 (Ky. 1987).
18. Election Contests.
The general rule as to burden of proof is to be applied in election contest cases. Gross v. West, 283 S.W.2d 358, 1955 Ky. LEXIS 301 (Ky. 1955).
19. Workers' Compensation.
A workers' compensation claimant has the burden of proving by competent evidence all facts necessary to the establishment of his claim. Walker v. Lebanon Stone Co., 312 Ky. 624, 229 S.W.2d 163, 1950 Ky. LEXIS 717 (Ky. 1950) (decided under prior law).
In actions for workers' compensation on questions of fact, the workers' compensation board's findings were usually conclusive, and the claimant had the risk of not persuading the board in his favor. Columbus Mining Co. v. Childers, 265 S.W.2d 443, 1954 Ky. LEXIS 726 (Ky. 1954) (decided under prior law).
Where the employer did not enter into any stipulation of fact with the employe in a workers' compensation case, it was incumbent upon the employe to prove everything necessary to sustain his case. Collier v. Wright, 340 S.W.2d 597, 1960 Ky. LEXIS 55 (Ky. 1960).
20. Appeals.
The rule that findings of fact shall not be set aside unless clearly erroneous does not require the Court of Appeals to accept findings which are unsupported by the evidence, but it does place upon the party seeking to have such findings vacated the burden of showing that they are clearly erroneous conclusions from all the evidence. Citizens Fidelity Bank & Trust Co. v. Leake, 380 S.W.2d 264, 1964 Ky. LEXIS 308 (Ky. 1964).
Department of Corrections, not the prisoner, is responsible for ensuring the record of the disciplinary proceeding is accurate, complete, and constitutionally sufficient for judicial review, and this includes assuring that any surveillance footage actually viewed, or required to be viewed, by the adjustment or hearing officer is preserved and placed in the record; a prisoner cannot be said to have had meaningful access to the courts if that record never makes it before any court. Lawless v. Conover, — S.W.3d —, 2016 Ky. App. LEXIS 83 (Ky. Ct. App. 2016).
Circuit court erred in dismissing an inmate's petition for review of her disciplinary proceeding because the inmate was denied meaningful access to the courts and her due process rights when a surveillance video was not made part of the administrative record and was not made available to or viewed by the circuit court for consideration before issuing its decision; the footage had to be made a part of the record to be reviewed by the circuit court, even if under seal and reviewed in camera. Lawless v. Conover, — S.W.3d —, 2016 Ky. App. LEXIS 83 (Ky. Ct. App. 2016).
21. Paternity Suit.
The burden of proof rests upon the one claiming the right to inherit from the putative father's estate. Fykes v. Clark, 635 S.W.2d 316, 1982 Ky. LEXIS 268 (Ky. 1982).
22. Child Support.
In action by former wife to collect child support arrearages allegedly owed by former husband, where husband failed to meet his burden of proving satisfaction of his child-support obligation, wife was awarded $15,000 in arrearages, and one-half of funeral expenses of one of their children as provided by agreement between the parties. Raymer v. Raymer, 752 S.W.2d 313, 1988 Ky. App. LEXIS 73 (Ky. Ct. App. 1988).
Wife having introduced a valid support order, husband bore the burden of proving satisfaction and payment, which are affirmative defenses, and reversible error was committed in requiring the wife to prove specifically the amount which had not been paid. Raymer v. Raymer, 752 S.W.2d 313, 1988 Ky. App. LEXIS 73 (Ky. Ct. App. 1988).
23. Child Custody.
Where a mother did not file a motion for change of custody and she did not seek modification of timesharing, but instead, she merely objected to the father's relocation of the parties' daughter to Texas due to the parties'  joint custodial rights, the father had the burden of proving that such relocation was in the daughter's best interests under CR 43.01. N.B. v. C.H., 351 S.W.3d 214, 2011 Ky. App. LEXIS 250 (Ky. Ct. App. 2011).
24. Error in Assigning Burden.
In an action against a bank to recover the balance of an account where the bank requested the burden of proof and plaintiff objected, the court erred in denying the bank the burden, but properly corrected the error prior to final argument. Cook's Adm'r v. Bank Josephine, 301 Ky. 193, 191 S.W.2d 209, 1945 Ky. LEXIS 708 (1945) (decided under prior law).
25. — Waiver.
Where the burden of proof was awarded to the appellee at the beginning of trial without objection by the appellant, the appellant could not object to the awarding on appeal. General Exch. Ins. Corp. v. Branham, 296 Ky. 711, 178 S.W.2d 409, 1944 Ky. LEXIS 620 (1944) (decided under prior law).
26. Issues Falling on Each Party.
In an action by an insured on a fire insurance policy to recover the excess of the face amount of the policy over the amount paid by the insurer, which the insurer claimed represented depreciation of the insured building between the issuance of the policy and the destruction, where the insured alleged that the agreed settlement was obtained by fraud and duress by the company and that there was no depreciation of the building between the issuance of the policy and the fire, the court did not abuse its discretion in placing the over-all burden of proof on the plaintiff. London & Provincial Marine & Fire Ins. Co. v. Mullins, 268 Ky. 814, 105 S.W.2d 1057, 1937 Ky. LEXIS 535 (1937) (decided under prior law).
In the trial of a cause presenting several issues which, if tried singly, would shift the burden, the court has a large discretion in prescribing the order of proof or in assigning the burden of proof and that, in determining this, the whole case must be looked to. London & Provincial Marine & Fire Ins. Co. v. Mullins, 268 Ky. 814, 105 S.W.2d 1057, 1937 Ky. LEXIS 535 (1937) (decided under prior law).
Where the pleadings present several issues which, if singly tried, would shift the burden, the court may exercise a broad discretion in placing the burden. Haas v. Fidelity & Columbia Trust Co., 281 Ky. 671, 136 S.W.2d 1088, 1940 Ky. LEXIS 92 (Ky. 1940) (decided under prior law).
Where the pleadings present issues which, if singly tried, would shift the burden, the court may exercise a broad discretion in placing it. Mitchell v. Randall, 297 Ky. 302, 179 S.W.2d 868, 1944 Ky. LEXIS 706 (1944); Reed v. Hostetler, 245 S.W.2d 953, 1952 Ky. LEXIS 616 (Ky. 1952) (decided under prior law).
27. Consideration.
While the burden of proof was usually on a defendant where he asserted an affirmative defense, where a plaintiff in an action on a note alleged consideration for the note, he was required to prove consideration and the court properly placed the burden of proving consideration, the only issue, on the plaintiff notwithstanding defendant's plea of failure of consideration. Cobb v. Farmers & Merchants Bank, 267 Ky. 744, 103 S.W.2d 264, 1937 Ky. LEXIS 382 (1937) (decided under prior law).
28. Payment.
In an action on a note where defendant admitted execution of the note but alleged that the note had been satisfied, the burden of proving such satisfaction was upon the defendant. Phillips' Ex'r v. Reid, 268 Ky. 317, 104 S.W.2d 1093, 1937 Ky. LEXIS 462 (1937) (decided under prior law).
In an action for commissions where the defendant pleaded payment, the burden was on him to prove payment. Business Men's Assurance Co. of Am. v. Eades, 290 Ky. 553, 161 S.W.2d 920, 1942 Ky. LEXIS 426 (1942) (decided under prior law).
29. Survivorship.
The burden of proof in proving survivorship between persons who perished in a common disaster rests on the party asserting survivorship. Colovos' Adm'r v. Gouvas, 269 Ky. 752, 108 S.W.2d 820, 1937 Ky. LEXIS 671, 113 A.L.R. 871 (Ky. 1937) (decided under prior law).
30. Trespass.
Where an action was brought for trespass and removal of coal, the defendant answered that it was without information upon which to form a belief as to the ownership of the land, and the plaintiffs failed to introduce any proof of their ownership of the land, the burden of proof of ownership was upon the plaintiffs and, upon the failure of the plaintiffs to carry this burden, the court properly dismissed the action. Rose v. Gatliff Coal Co., 266 Ky. 416, 99 S.W.2d 214, 1936 Ky. LEXIS 685 (1936) (decided under prior law).
31. Partition.
Public policy favored a division of land in kind rather than of the proceeds unless substantial injustice would result even though one or more of the owners preferred a sale to a partition; thus the burden of proof fell upon the party seeking a sale of the land. Tuggle v. Davis, 292 Ky. 27, 165 S.W.2d 844, 1942 Ky. LEXIS 19, 143 A.L.R. 1087 (Ky. 1942) (decided under prior law).
In an action by the heirs of a joint owner against the other joint owner for partition of tract of land where the heirs alleged that a small portion of the tract was claimed by another by adverse possession, tendered a quitclaim deed to the other joint owner for that portion of the tract, and prayed for sale of the remainder and partition of the proceeds and the other joint owner refused to accept the deed, the burden of proving the adverse possession was on the heirs and the court erred in granting the partition of the remainder until the heirs met the burden of proving the adverse possession. Corbin v. Corbin, 309 Ky. 343, 217 S.W.2d 798, 1949 Ky. LEXIS 705 (1949) (decided under prior law).
32. Usurpation of Office.
In an action brought in the name of the Commonwealth for usurpation of an office, the burden was on the defendant to show by what authority he held the office, though it was otherwise where the suit was by one who sued to recover the office for himself. McClendon v. Hamilton, 277 Ky. 734, 127 S.W.2d 605, 1939 Ky. LEXIS 723 (Ky. 1939) (decided under prior law).
33. Contracts.
Appellee presented sufficient evidence, although circumstantial in nature, to convince the trier of fact that a non-competition agreement existed. Alph C. Kaufman, Inc. v. Cornerstone Indus. Corp., — S.W.3d —, 2017 Ky. App. LEXIS 46 (Ky. Ct. App. 2017).
Research References.
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Rule 43.02.  Order of proceeding in trial.
Text
When the jury has been sworn, the trial shall proceed in the following order, unless the court, for special reasons otherwise directs:
 	(a)  The plaintiff must briefly state his claim and the evidence by which he expects to sustain it.
 	(b)  The defendant must then briefly state his defense and the evidence he expects to offer in support of it.
 	(c)  The party on whom rests the burden of proof in the whole action must first produce his evidence; the adverse party will then produce his evidence. The party who begins the case must ordinarily exhaust his evidence before the other begins. But the order of proof shall be regulated by the court so as to expedite the trial and enable the tribunal to obtain a clear view of the whole evidence.
 	(d)  The parties will then be confined to rebutting evidence, unless the court, for good reasons in furtherance of justice, permits them to offer evidence in chief.
 	(e)  The parties may submit or argue the case to the jury. In the argument, the party having the burden of proof shall have the conclusion and the adverse party the opening. If there be more than one speech on either side, or if several defendants having separate defenses appear by different counsel, the court shall arrange the relative order of argument.
History
(Amended October 18, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Lawson, Order of Presentation as a Factor in Jury Persuasion, 56 Ky. L.J. 523 (1968).
Cited:  Jenkins v. Louisville & Jefferson County Planning & Zoning Com., 357 S.W.2d 846, 1962 Ky. LEXIS 145 (Ky. 1962).
NOTES TO DECISIONS

 	1. 	Opening Statement.
 	2. 	Order of Proof.
 		3. 	— Reasons for Deviation.
 	4. 	Closing Argument.
 		5. 	— Content.
 		6. 	— Waiver.
 	7. 	Assigning Burden of Proof.
1. Opening Statement.
An opening statement cannot be regarded as evidence or a substitute for evidence unless it is agreed that it may be taken as such. Co-De Coal Co. v. Combs, 325 S.W.2d 78, 1959 Ky. LEXIS 35 (Ky. 1959).
The purpose of an opening statement is to inform the judge and the jury in a general way of the nature of the case and the issues involved, particularly to outline what the attorney's client expects to prove. Co-De Coal Co. v. Combs, 325 S.W.2d 78, 1959 Ky. LEXIS 35 (Ky. 1959).
Where counsel for plaintiff, during voir dire examination of the jury panel, placed on a blackboard in full view of the jurors the amount sought for personal injuries, there was no error involved since plaintiff's counsel had the right to inform the jury of the amount sought by plaintiff in his opening statement to the jury. Eichstadt v. Underwood, 337 S.W.2d 684, 1960 Ky. LEXIS 366 (Ky. 1960).
A mistake in the opening statement can be corrected by a further statement of counsel made to the jury by permission of the court before the motion for directed verdict is sustained and the order carried out. Riley v. Hornbuckle, 366 S.W.2d 304, 1963 Ky. LEXIS 10 (Ky. 1963).
Trial court did not err when it denied a patient's motion for a new trial because the court acted within its discretion in finding that the patient had a fair trial despite the alleged new theories advanced by the attorney for a doctor in his opening statement. Jefferson v. Eggemeyer, — S.W.3d —, 2017 Ky. LEXIS 198 (Ky. 2017).
2. Order of Proof.
The trial judge was authorized to waive the rule as to the order of introducing evidence and permit the parties to introduce evidence in rebuttal which should have been introduced in chief for good reasons in furtherance of justice, and this judicial discretion would not have been interfered with unless abuse thereof was manifest. Ajax Coal Co. v. Collins, 269 Ky. 222, 106 S.W.2d 617, 1937 Ky. LEXIS 567 (Ky. 1937) (decided under prior law).
The Court of Appeals would not reverse, where, after the Commonwealth had closed, it was permitted to recall a witness and ask several questions, unless an abuse of discretion was shown. White v. Commonwealth, 301 Ky. 228, 191 S.W.2d 244, 1945 Ky. LEXIS 722 (Ky. 1945) (decided under prior law).
In an action for damages for injuries to real property from blasting operations, subdivisions (3) and (4) (now subdivisions (c) and (d)) of this rule authorized the trial court to permit the plaintiff to offer evidence in chief at the rebuttal stage. Marlowe Constr. Co. v. Jacobs, 302 S.W.2d 612, 1957 Ky. LEXIS 207 (Ky. 1957).
Where the court ordered a zoning change applicant to introduce its evidence first, the court did not abuse its discretion or prejudice the applicant since the order allocated only the order of proof, not the burden of proof. American Beauty Homes Corp. v. Louisville & Jefferson County Planning & Zoning Com., 379 S.W.2d 450, 1964 Ky. LEXIS 240 (Ky. 1964).
Where there was no showing of any good reasons in the furtherance of justice for the introduction of evidence at the rebuttal stage, the court properly excluded such evidence. Commonwealth, Dep't of Highways v. Ochsner, 392 S.W.2d 446, 1965 Ky. LEXIS 282 (Ky. 1965).
Deviation from the order of proof before administrative boards and before a court when a jury is not involved is not prejudicial. Estill County Farm & Home Supply Co. v. Palmer, 416 S.W.2d 752, 1967 Ky. LEXIS 290 (Ky. 1967).
Allowing or refusing a party the opportunity to testify after other witnesses have been used in the party's behalf in accordance with subsection (3) of KRS 421.210 is a matter in the discretion of the court and, in absence of prejudice to the substantial rights of a complaining party, the discretion exercised will not be the basis for a reversal. Brown v. Smiley, 428 S.W.2d 217, 1968 Ky. LEXIS 714 (Ky. 1968).
3. — Reasons for Deviation.
Subdivisions (3) and (4) (now subdivisions (c) and (d)) of this rule allow a court to digress from the traditional order of hearing proof if such is necessary to “enable the tribunal to obtain a clear view of the whole evidence” and if such action is “for good reasons in furtherance of justice.” Fayette County v. Veach, 294 S.W.2d 541, 1956 Ky. LEXIS 134 (Ky. 1956).
The trial court did not abuse its discretion when it allowed the plaintiff to recall her witness to clarify his testimony in an action for injuries sustained when plaintiff's car collided with defendant's fire truck where the witness had been interrogated, “Was there a siren going on the fire truck?” and the court reporter's stenographic notes showed he answered, “I don't know, I didn't hear it,” and counsel for plaintiff maintained the reporter misunderstood the witness's reply which was, counsel argued, “No, I didn't hear it.” Fayette County v. Veach, 294 S.W.2d 541, 1956 Ky. LEXIS 134 (Ky. 1956).
There was no error in admitting a witness' testimony, subject to later introduction of proof that prosecution stated would be introduced by other witnesses. Jones v. Commonwealth, 463 S.W.2d 936, 1970 Ky. LEXIS 662 (Ky. 1970).
Trial court erred in a medical negligence action in not allowing the patient to present expert testimony as rebuttal in response to a juror's question; the juror's question, which was relevant to the issue of causation, warranted the opportunity for the patient to present further testimony, that being “good reasons in furtherance of justice.” Miller v. Fraser, — S.W.3d —, 2012 Ky. App. LEXIS 261 (Ky. Ct. App. 2012), rev'd, — S.W.3d —, 2014 Ky. LEXIS 158 (Ky. Apr. 17, 2014).
4. Closing Argument.
The court was invested with a discretion in arranging the order of argument as between several defendants where the defendants had identical defenses and none of the defendants were entitled to relief against any of their codefendants. Martin v. Ackman, 270 Ky. 640, 110 S.W.2d 437, 1937 Ky. LEXIS 134 (1937) (decided under prior law).
Where pleadings showed plaintiff had the burden of proof, he was entitled to the concluding argument. Hilliker v. Thorndale, 295 Ky. 148, 173 S.W.2d 977, 1943 Ky. LEXIS 201 (1943) (decided under prior law).
In a personal injury case where the only issue submitted to the jury was the amount of damages, it was reversible error for the trial court not to allow the counsel for the defendant to argue to the jury what sum would be adequate compensation for the plaintiff's injuries. Aetna Oil Co. v. Metcalf, 298 Ky. 706, 183 S.W.2d 637, 1944 Ky. LEXIS 958 (1944) (decided under prior law).
The trial court did not commit reversible error in denying plaintiff's counsel the opportunity to orally argue his case in a trial without a jury prior to the entry of judgment where the plaintiff failed to show any prejudice resulting from the denial of oral argument. Pozitzer v. W. R. Martin Co., 374 S.W.2d 194, 1963 Ky. LEXIS 175 (Ky. 1963).
In a consolidated action founded on two (2) claims from an accident, the trial court did not commit error in assigning the burden of proof and subsequently changing the order of arguments after the proof was heard. Dayoc v. Johnson, 427 S.W.2d 569, 1968 Ky. LEXIS 678 (Ky. 1968).
Where eight appeals were consolidated for appeal of a will contest, the trial judge exercised a reasonable discretion in arranging the order of argument so as to give the executor the last closing argument. Hagan v. Higgins, 453 S.W.2d 579, 1970 Ky. LEXIS 322 (Ky. 1970).
In this action alleging undue influence, the trial court did not commit any error in instructing the jury or in permitting the parties with the burden of proof to present their argument last; in the argument, the party having the burden of proof shall have the conclusion and the adverse party the opening. Simmons v. Simmons, — S.W.3d —, 2013 Ky. App. LEXIS 99 (Ky. Ct. App. 2013).
5. — Content.
An attorney during his closing speech must confine his comments and deductions to the evidence introduced. Newport v. Maytum, 342 S.W.2d 703, 1961 Ky. LEXIS 401 (Ky. 1961).
Where the attorney for plaintiff, in his closing speech, referred to matters outside the record and of an inflammatory nature, the minds of the jury were so warped and led astray by an appeal to their emotions that they rendered an excessive verdict under the evidence presented. Newport v. Maytum, 342 S.W.2d 703, 1961 Ky. LEXIS 401 (Ky. 1961).
Where an alleged improper statement of defense counsel, made during his closing argument in an action for injuries arising out of an automobile collision, was not taken down and it does not appear of record that such statement was made or objected to or that any motion was made to set aside the swearing of the jury, the statement was not reviewable by the Court of Appeals. Ramey v. Ruth, 376 S.W.2d 292, 1964 Ky. LEXIS 441 (Ky. 1964).
6. — Waiver.
Where several appeals were consolidated, the propounder of the alleged subsequent wills waived the right to the last closing argument, if she had such right, by not asserting it at the pretrial conference when the order of proof was arranged. Hagan v. Higgins, 453 S.W.2d 579, 1970 Ky. LEXIS 322 (Ky. 1970).
7. Assigning Burden of Proof.
In an action to recover money deposited with a bank where the bank pleaded payment and moved for the burden of proof, the court's denial of the motion did not prevent it from later correcting the error and awarding the burden to the bank as it should have done originally. Cook's Adm'r v. Bank Josephine, 301 Ky. 193, 191 S.W.2d 209, 1945 Ky. LEXIS 708 (1945) (decided under prior law).
Where exceptions are filed by both parties to the report of the commissioners in a condemnation proceeding, the burden of proof is on the condemnor and it is entitled to the closing argument, since an appeal to the circuit court in a condemnation proceeding must be tried de novo with the condemnor assuming the burden of proof it originally had in the county court. Commonwealth Dep't of Highways v. Baldwin, 312 Ky. 782, 229 S.W.2d 744, 1950 Ky. LEXIS 755 (Ky. 1950), overruled in part, Commonwealth, Dep't of Highways v. Claypool, 405 S.W.2d 674, 1966 Ky. LEXIS 258 (Ky. 1966) (decided under prior law).
Rule 43.03.  Postponement of trial — Motion and affidavit.
Text
A motion to postpone a trial on account of the absence of evidence may be made only upon affidavit showing the materiality of the evidence expected to be obtained, and that due diligence has been used to obtain it. If the motion is based on the absence of a witness, the affidavit must show what facts the affiant believes the witness will prove, and not merely the effect of such facts in evidence, and that the affiant believes them to be true. If the adverse party will consent that, on the trial, the affidavit may be read as the deposition of the absent witness, the trial shall not be postponed on account of his absence.
Annotations

Kentucky Bench & Bar.
Wiederstein, Firm Hearing and Trial Dates: A Partial Answer to Reducing Delay in the Courts,. Vol. 70, No. 3, May 2006, Ky. Bench & Bar 18.
Cited:  Barrett v. Stephany, 510 S.W.2d 524, 1974 Ky. LEXIS 552 (Ky. 1974); Cabinet for Human Resources v. E.S., 730 S.W.2d 929, 1987 Ky. LEXIS 203 (Ky. 1987).
NOTES TO DECISIONS

 	1. 	Diligence in Securing Evidence.
 	2. 	Omission of Affidavit.
 		3. 	— Criminal Action.
 	4. 	Consent to Reading Affidavit.
 		5. 	— Refusal to Read Affidavit.
 	6. 	Postponement Denied.
 	7. 	Diligence.
 	8. 	Affidavits.
 		9. 	— Contents.
 		10. 	— — Testimony of Witness.
 		11. 	— Reading.
 		12. 	— — Coparties.
 		13. 	— — Rebuttal.
 	14. 	Discretion of Court.
1. Diligence in Securing Evidence.
Where, more than one year and two (2) months after the cause of action arose, the defendant was unable to subpoena a witness because the sheriff was not able to locate him, the trial court acted correctly in overruling the defendant's motion for a continuance and in sustaining the plaintiff's objection to the evidence pertaining to the defendant's diligence in attempting to locate the witness. Clement Bros. Constr. Co. v. Moore, 314 S.W.2d 526, 1958 Ky. LEXIS 299 (Ky. 1958).
Where diligence was not exercised in attempting to secure the presence of a witness, there was no error in refusing both a continuance and the reading of the affidavit supporting the motion for continuance. Moore v. Wheeler, 425 S.W.2d 541, 1968 Ky. LEXIS 417 (Ky. 1968).
Where there was nothing in the record to indicate if witness responded to a subpoena, and that his appearance was recognized, and there was no process for him for the trial date, then the defendants were precluded from filing an affidavit pursuant to this rule and the court did not abuse its discretion in denying a continuance. Lewis v. Liming, 573 S.W.2d 365, 1978 Ky. App. LEXIS 611 (Ky. Ct. App. 1978).
Trial court did not abuse its discretion in overruling defendant's motion for continuance based on a request for plaintiff witnesses' depositions as defendant failed to file affidavit showing “what facts the affiant believes the witness will prove” and reliance on the reports was not shown. Pickard Chrysler v. Sizemore, 918 S.W.2d 736, 1995 Ky. App. LEXIS 163 (Ky. Ct. App. 1995).
2. Omission of Affidavit.
The trial court did not abuse its discretion when it denied defendants' motion for a continuance on the ground that a subpoenaed witness was absent, since the defendants had failed to file an affidavit in support of the motion to postpone the trial as required by this rule. Holthauser v. Cox, 279 S.W.2d 744, 1955 Ky. LEXIS 527 (Ky. 1955).
Affidavit setting forth testimony of absent witness would not be considered in determining whether motion for continuance on ground of absence of witnesses was properly denied, where record did not disclose that such affidavit had been filed in support of motion. Hall v. Hall, 329 S.W.2d 375, 1959 Ky. LEXIS 160 (Ky. 1959).
3. — Criminal Action.
Where a motion for continuance due to an absent witness was made in a criminal case without supporting affidavit, the court properly overruled the motion. Shockley v. Commonwealth, 415 S.W.2d 866, 1967 Ky. LEXIS 347 (Ky. 1967), overruled, Romans v. Commonwealth, 547 S.W.2d 128, 1977 Ky. LEXIS 395 (Ky. 1977).
4. Consent to Reading Affidavit.
Where the settlement of an estate had been held up for several months by repeated motions for continuances, the trial court did not abuse its discretion when it denied the contestants' motion for a continuance on the ground of absent witnesses after the contestee consented to the reading of contestants' affidavits as depositions of the absent witnesses and the affidavits only stated that the witnesses would testify as to the decedent's mental condition. Simpson v. Sexton, 311 S.W.2d 803, 1958 Ky. LEXIS 217 (Ky. 1958).
Where defendant's affidavit in support of a motion for a continuance contained the substance of testimony of witnesses who had been summoned but were not present, the trial court did not abuse its discretion in overruling the defendant's motion for a continuance since it granted the defendant, with the commonwealth's consent, the right to read the affidavit as the testimony of the absent witnesses. Fannin v. Commonwealth, 331 S.W.2d 726, 1960 Ky. LEXIS 128 (Ky. 1960).
5. — Refusal to Read Affidavit.
Any error in denying motion for a continuance on ground of absence of several witnesses was waived by failure to offer in evidence statements in affidavit in support of motion as to what absent witnesses would state, if present. Hall v. Hall, 329 S.W.2d 375, 1959 Ky. LEXIS 160 (Ky. 1959).
6. Postponement Denied.
It was not error for the court to deny a continuance for an absent witness, where an affidavit of what the witness would have testified to was read with an admonition that it should be given the same credence as if the witness was present and testifying. Leger v. Watkins, 449 S.W.2d 423, 1970 Ky. LEXIS 468 (Ky. 1970).
In action by highway department to condemn residential property, where condemnees failed to subpoena absent appraisal witness and did not file an affidavit with their motion for a continuance, the trial court did not abuse its discretion in overruling condemnees' motion. Hall v. Commonwealth, Dep't of Highways, 511 S.W.2d 204, 1974 Ky. LEXIS 474 (Ky. 1974).
7. Diligence.
In an action of a minor plaintiff by his next friend, the court erred in denying a continuance due to absence of a witness and not allowing the plaintiff to read an affidavit as to what the absent witness would testify even though there was doubt as to the diligence of the next friend in attempting to secure the presence of the witness. Smith v. Swope, 284 Ky. 625, 145 S.W.2d 827, 1940 Ky. LEXIS 553 (1940) (decided under prior law).
Where a party failed to exercise diligence in attempting to secure the presence of a witness, the affidavit supporting the motion for continuance due to the witness's absence contained only conclusions of fact which would, at best, have only been cumulative, and the affiant did not state that the testimony sought was true or that he believed it to be true, there was no error in the denial of a continuance and refusal to allow reading of the affidavit. Smith v. Roberts, 268 S.W.2d 635, 1953 Ky. LEXIS 1219 (Ky. 1953) (decided under prior law).
8. Affidavits.
9. — Contents.
Where the affidavit for continuance on the ground of absent witnesses did not show diligence or the facts the witnesses would prove, the court did not abuse its discretion in denying the continuance after the other party consented to the reading of the affidavits. Farris v. Evans, 289 Ky. 418, 158 S.W.2d 941, 1942 Ky. LEXIS 556 (Ky. 1942) (decided under prior law).
Where an affidavit in support of a motion for continuance on account of an absent witness failed to state that the affiant believed the evidence when given by the witness would be true, the affidavit was insufficient and there was no error in the court denying the motion and refusing to allow the affidavit to be read. Criswell v. Stratton & Tersterstegge Co., 292 Ky. 219, 165 S.W.2d 563, 1942 Ky. LEXIS 14 (Ky. 1942) (decided under prior law).
An affidavit for continuance due to the absence of a witness which did not state the affiant's belief as to the truth of the facts that the witness would prove was insufficient. Harlan-Central Coal Co. v. Gross, 298 Ky. 540, 183 S.W.2d 550, 1944 Ky. LEXIS 950 (1944); Empire Taxi Serv. v. Hagan, 290 Ky. 821, 162 S.W.2d 177, 1942 Ky. LEXIS 455 (1942) (decided under prior law).
Where an affidavit as to what the testimony of absent witnesses would be did not state that diligence was exercised in trying to obtain the presence of the witnesses, that the testimony was material, or that the affiant believed the testimony to be true, there was no error in not allowing the affidavit to be read. Crowder v. Spears, 249 S.W.2d 164, 1952 Ky. LEXIS 814 (Ky. 1952) (decided under prior law).
This rule requires that a statement of the facts the absent witness would relate upon trial be incorporated in the affidavit before a continuance may be granted. Walker v. Farmer, 428 S.W.2d 26, 1968 Ky. LEXIS 701 (Ky. 1968).
10. — — Testimony of Witness.
Where an affidavit for continuance because of the illness of a witness did not show what proof the witness would offer or the materiality of such proof, the trial court did not err in denying the continuance. Westcott v. Mansbach, 280 Ky. 431, 133 S.W.2d 531, 1939 Ky. LEXIS 136 (1939) (decided under prior law).
Where the facts to which an absent witness would have testified were adequately brought out by other witnesses and the opposing party did not object to the reading of the affidavit supporting the motion for continuance, there was no error in the court denying a continuance. Dale v. Peden, 252 S.W.2d 687, 1952 Ky. LEXIS 1018 (Ky. 1952) (decided under prior law).
Where the testimony of an absent witness would have been merely cumulative and the appellant made no effort to read the affidavit for continuance as the deposition of the witness, the absence of the witness was not entitled to much weight in determining whether the denial of a continuance was prejudicial. Commonwealth v. Hall, 258 S.W.2d 479, 1953 Ky. LEXIS 840 (Ky. 1953) (decided under prior law).
11. — Reading.
Ordinarily the reading of the affidavit to the jury as the testimony of an absent witness was sufficient, but there may have been special circumstances under which a continuance should have been granted and because of which the reading of the affidavit would not suffice; however, such circumstances must have been unusual and of such character that failure to grant a continuance would prevent the submitting party from having a fair trial. Park Circuit & Realty Co. v. Coulter, 233 Ky. 1, 24 S.W.2d 942, 1930 Ky. LEXIS 499 (1930) (decided under prior law).
Where the affidavit of an eight-year-old witness was read, there was no abuse of discretion in not granting a continuance in order to have the boy testify in person. Kelly v. Marshall's Adm'r, 274 Ky. 666, 120 S.W.2d 142, 1938 Ky. LEXIS 319 (Ky. 1938) (decided under prior law).
Where an affidavit as to what an absent witness would prove if he were present was read as the deposition of the absent witness, the court should have been careful not to permit or to leave an impression that it was otherwise. Whittaker v. Thornberry, 306 Ky. 830, 209 S.W.2d 498, 1948 Ky. LEXIS 666 (Ky. 1948), overruled, Buckler v. Commonwealth, 541 S.W.2d 935, 1976 Ky. LEXIS 29 (Ky. 1976), overruled in part, Rabovsky v. Commonwealth, 973 S.W.2d 6, 1998 Ky. LEXIS 28, 77 A.L.R.5th 711 (Ky. 1998) (decided under prior law).
Where a witness was present on the first day of trial and was injured coming to the trial on the second day, the court permitted the affidavit of the witness to be read as his deposition and the evidence introduced through the affidavit was almost as effective as if the witness had testified orally, there was no abuse of discretion in denying the continuance. Greathouse v. Mitchell, 249 S.W.2d 738, 1952 Ky. LEXIS 851 (Ky. 1952) (decided under prior law).
12. — — Coparties.
Codefendants who were not asserting cross claims against each other but were contending that the other's negligence was the sole cause of plaintiff's injuries were not adverse parties within the meaning of this rule and the first was not required to consent to the introduction of an affidavit by the second to the effect that an absent witness would testify that the fault for the injury lay entirely with the first defendant. Martin v. Ackman, 270 Ky. 640, 110 S.W.2d 437, 1937 Ky. LEXIS 134 (1937) (decided under prior law).
13. — — Rebuttal.
Where counsel for a plaintiff said in closing argument that the reason for the absence of a witness was his unwillingness to be subjected to cross-examination because the facts to which he would testify, which were disclosed in an affidavit read to the jury, were untrue and the plaintiff's counsel knew that the witness's absence was due to military service, allowance of the argument was reversible error. Service Fire Ins. Co. v. Roundtree, 292 Ky. 59, 165 S.W.2d 973, 1942 Ky. LEXIS 29 (1942) (decided under prior law).
Where an affidavit was read as the deposition of an absent witness, the advantage thus obtained by the adverse party ought not be abused or employed as a means of further weakening the effect, or perhaps utterly destroying the evidence. Whittaker v. Thornberry, 306 Ky. 830, 209 S.W.2d 498, 1948 Ky. LEXIS 666 (Ky. 1948), overruled, Buckler v. Commonwealth, 541 S.W.2d 935, 1976 Ky. LEXIS 29 (Ky. 1976), overruled in part, Rabovsky v. Commonwealth, 973 S.W.2d 6, 1998 Ky. LEXIS 28, 77 A.L.R.5th 711 (Ky. 1998) (decided under prior law).
Where a party consented to the reading of an affidavit offered by the other party as the deposition of an absent witness, the offering party may so introduce his affidavit without its truth being questioned before the jury and to afterwards allow the effect of the affidavit to be destroyed by cross-examination of the offering party and his attorney as to the validity of the affidavit, introducing hearsay evidence of conflicting statements of the witness without proper foundation, and emphasizing in closing argument that the affidavit was only what the offering party said the witness would say was unjust and unfair and constituted reversible error. Boden v. Rogers, 249 S.W.2d 707, 1952 Ky. LEXIS 833 (Ky. 1952) (decided under prior law).
14. Discretion of Court.
The trial court had a broad discretion as to whether to permit the affidavit of the absent witness to be read as his deposition or grant a continuance, and his ruling would not be disturbed here unless that discretion had been abused. Greathouse v. Mitchell, 249 S.W.2d 738, 1952 Ky. LEXIS 851 (Ky. 1952) (decided under prior law).
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Rule 43.04.  Form of evidence — Trial by deposition.
Text
(1)   Form of Evidence. In all trials concerning alimony or divorce; the enforcement of a lien or the satisfaction of a judgment; judicial sale; surcharge or accounting; settlement of estates; the division of land; or the allotment of dower, the testimony shall be taken by deposition, unless the court by order or by local rule directs the testimony to be heard under oath and orally in open court. In all other trials the testimony of witnesses shall be heard under oath and orally in open court, unless otherwise provided by these rules or by statute, except that the court may upon motion or upon its own initiative, and with due regard to the importance of presenting the testimony of witnesses orally in open court, order the testimony to be taken by deposition upon any issue which is to be tried by the court without a jury.
(2)  Time of Taking Depositions. In all cases where proof is to be taken by deposition without an order of court the plaintiff shall complete his evidence by deposition 30 days after the service of the last pleading directed to the issue. In cases where evidence is ordered taken by deposition the plaintiff shall complete his evidence by deposition 30 days after service of the order directing proof to be so heard. The court may in either case order a shorter or longer period for good cause. The defendant shall complete his proof by deposition 30 days after the termination of the period allowed the plaintiff by this rule or by the court, unless the court for good cause orders a shorter or longer period. The parties shall each have 10 days in which to take rebuttal depositions, unless a longer period is allowed by the court.
(3)  Procedure. The provisions of Rules 26, 28, 29, 30, 31, 32 and 37 shall apply to depositions to be used under this rule, except that the party taking a deposition shall give prompt notice of its filing to all other parties; and no objection to the competency, relevancy or materiality of testimony shall be regarded unless made at the taking of the deposition or subsequently made in writing, specifying the grounds of objection, and served and filed prior to the submission of the case.
Annotations
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NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Right to Jury Trial.
 	3. 	Equity Cases.
 	4. 	Extension of Time.
 	5. 	Waiver of Objections.
 	6. 	Review of Deposition Testimony by Trial Court.
 	7. 	Appellate Review of Deposition Testimony.
 	8. 	Death of Trial Judge.
 	9. 	Objection to Competency.
 	10. 	Oral Testimony.
 		11. 	— Objections.
 	12. 	Proof Taken Outside of Record.
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 		14. 	— Coparties.
 		15. 	— Saving Objections.
 		16. 	— — Failure to Object.
 		17. 	— — Failure to Properly File Exceptions.
 		18. 	— Workers' Compensation.
1. Application.
Subsection (1) of this section applies to trial by deposition and does not authorize the court to prohibit pretrial depositions permitted by CR 26.01 to 26.06. Robinson v. Robinson, 363 S.W.2d 111, 1962 Ky. LEXIS 275 (Ky. 1962).
This rule pertains to those cases in which certain issues are tried by deposition in a court without a jury. This is precisely the manner of practice in most workers' compensation hearings today. Wadlington v. Sextet Mining Co., 878 S.W.2d 814, 1994 Ky. App. LEXIS 89 (Ky. Ct. App. 1994).
2. Right to Jury Trial.
Defendant is entitled to a jury trial only upon those common-law matters as to which a jury trial existed in 1791. Johnson v. Holbrook, 302 S.W.2d 608, 1957 Ky. LEXIS 206 (Ky. 1957).
3. Equity Cases.
It is well established in this jurisdiction that the reformation of a written instrument is equitable in its nature and therefore a question to be determined by the court without a jury. Johnson v. Holbrook, 302 S.W.2d 608, 1957 Ky. LEXIS 206 (Ky. 1957).
In an action for royalties by a lessor against her lessees under a mineral lease where the issue was whether or not the defendants had extracted more coal than they had paid for, it was an equity case, because it involved an accounting, and was required to be tried by depositions. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
4. Extension of Time.
Where, within the time allowed for the taking of evidence, the court signed an order prepared by counsel for both parties granting defendants an extension of 30 days from the entry of the order in which to take their evidence, but the order was not entered until after the earlier deadline for the taking of evidence, the plaintiffs were estopped from availing themselves of the technical late filing. Arnold v. Heffner, 330 S.W.2d 943, 1959 Ky. LEXIS 214 (Ky. 1959).
5. Waiver of Objections.
Where findings of fact made by the lower court embodied part of alleged objectionable testimony without mention of any ruling on such proof, and where the record does not indicate that any rulings were sought or made by the court on the objections, the objections must be considered as waived. Perfection Hardwood Flooring Co. v. Bowling, 300 S.W.2d 550, 1957 Ky. LEXIS 454 (Ky. 1957).
6. Review of Deposition Testimony by Trial Court.
Since a trial judge has discretion to allow the taking of evidence to be totally by deposition, review of transcribed testimony by a trial judge does not constitute a denial of due process. Dexter v. Spainhoward, 563 S.W.2d 474, 1978 Ky. App. LEXIS 478 (Ky. Ct. App. 1978).
7. Appellate Review of Deposition Testimony.
In a child custody case conducted by deposition pursuant to this rule and as a nonjury trial under CR 52.01, the appellate court need not apply the “clearly erroneous” rule to the findings since the trial court cannot judge the credibility of witnesses it did not observe. Stafford v. Stafford, 618 S.W.2d 578, 1981 Ky. App. LEXIS 256 (Ky. Ct. App. 1981).
Where the trial court rendered its decision in the form of a “summary judgment,” but the action was tried before the court sitting without a jury and, after reviewing the entire record, which consisted of voluminous depositions and other documents, the lower court set forth findings of fact and conclusions of law to support its decision, the action was more accurately characterized as a trial by deposition under subsection (1) of this rule and the appellate court's review was limited by the “clearly erroneous” rule of CR 52.01. Hilliard v. Coca-Cola Bottling Mideast, Inc., 690 S.W.2d 773, 1985 Ky. App. LEXIS 598 (Ky. Ct. App. 1985).
The fact that part of the proceedings before the trial court are taken by means of deposition does not permit the reviewing court to conduct a de novo consideration of the facts and it does not allow the reviewing court to substitute its judgment for that of the original finder of fact. Reichle v. Reichle, 719 S.W.2d 442, 1986 Ky. LEXIS 309 (Ky. 1986).
8. Death of Trial Judge.
In a suit for accounting, which must be tried by deposition, the death of the trial judge after hearing the case, but before making findings of fact or conclusions of law, did not necessarily mandate a new trial. Hamlin Constr. Co. v. Wilson, 688 S.W.2d 341, 1985 Ky. App. LEXIS 564 (Ky. Ct. App. 1985).
9. Objection to Competency.
This rule's requirement that any objection to competency must be made at the taking of the deposition or subsequently in writing before the submission of the case, is particularly important in workers' compensation cases. Wadlington v. Sextet Mining Co., 878 S.W.2d 814, 1994 Ky. App. LEXIS 89 (Ky. Ct. App. 1994).
10. Oral Testimony.
In the trial of an action to enforce a lien, the court properly directs that the evidence be introduced before him in open court with each party having the right to read any deposition taken. Hargis v. W. T. Congleton Co., 252 Ky. 192, 66 S.W.2d 98, 1933 Ky. LEXIS 1011 (Ky. 1933) (decided under prior law).
Where an equitable action was tried upon oral testimony without the presence of the plaintiff or counsel for him and without any order transferring the case to the ordinary docket or authorizing oral testimony, reversal was required. Boyles v. Walker, 314 Ky. 120, 234 S.W.2d 497, 1950 Ky. LEXIS 1039 (Ky. 1950) (decided under prior law).
11. — Objections.
Where an equitable action was heard on oral proof and exceptions were made to the overruling of objections to certain testimony, the failure to file written objections did not waive the objections. Tartar v. Eaton, 282 Ky. 219, 138 S.W.2d 342, 1940 Ky. LEXIS 150 (1940) (decided under prior law).
12. Proof Taken Outside of Record.
In a divorce action where the determination of the custody of the children was based in large part on investigations by and for the court outside the record, reversal was required because the evidence in the record did not support the determination. Wacker v. Wacker, 279 Ky. 19, 129 S.W.2d 1043, 1939 Ky. LEXIS 240 (Ky. 1939) (decided under prior law).
13. Objections to Depositions.
14. — Coparties.
Where an action by the administrator of an estate to collect a note against a daughter of the decedent was consolidated with an action to settle the estate and an action by another daughter for partition of certain real estate held by the decedent, objections to the deposition of the defendant in the first action inured to the benefit of the administrator in that action although the objections were made by the plaintiff in the partition action. Rhoads v. Laswell's Adm'r, 283 Ky. 655, 143 S.W.2d 175, 1940 Ky. LEXIS 403 (1940) (decided under prior law).
15. — Saving Objections.
To save an objection to incompetent evidence in an equity case, one must file written exceptions thereto, obtain the ruling of the chancellor thereon, and reserve exceptions to the rulings. Chestnut v. Allen, 282 Ky. 703, 139 S.W.2d 729 (1940); Karr v. Worley, 306 Ky. 301, 207 S.W.2d 750, 1948 Ky. LEXIS 551 (1948); Shepherd v. Morgan, 246 S.W.2d 131, 1951 Ky. LEXIS 1270 (Ky. 1951) (decided under prior law).
16. — — Failure to Object.
Objections to depositions could not be raised on appeal where they were not filed in the trial court. Cox v. Monday, 264 Ky. 805, 95 S.W.2d 785, 1936 Ky. LEXIS 410 (Ky. 1936) (decided under prior law).
Where a party did not object to the notice and method of taking interrogatories until the trial, the objection came too late. Gottsegen v. Wilson, 278 Ky. 734, 129 S.W.2d 575, 1939 Ky. LEXIS 503 (1939) (decided under prior law).
Failure to file objections to depositions waived the question of sufficiency of the notice to take the depositions. Fuson v. Fuson, 280 Ky. 91, 132 S.W.2d 508, 1939 Ky. LEXIS 53 (1939) (decided under prior law).
17. — — Failure to Properly File Exceptions.
Where a husband failed to file written exceptions to admission of testimony of his former wife against him, he waived the question of her competency. Hall v. Hall, 241 Ky. 317, 43 S.W.2d 1001, 1931 Ky. LEXIS 73 (1931) (decided under prior law).
Unless written exceptions be filed with the court, incompetency of evidence taken by means of depositions was waived regardless of the fact that during the taking of the depositions objections had been made before the examiner. Garthee v. Belford, 282 Ky. 652, 139 S.W.2d 740, 1940 Ky. LEXIS 232 (1940) (decided under prior law).
The competency of witnesses was waived when no written exceptions were filed to their depositions and the ruling of the chancellor obtained thereon. Goff v. Charles, 284 Ky. 64, 143 S.W.2d 866, 1940 Ky. LEXIS 443 (1940); Gayheart's Adm'r v. Gayheart, 287 Ky. 720, 155 S.W.2d 1, 1941 Ky. LEXIS 618 (Ky. 1941); Kilburn v. Holliday, 295 Ky. 843, 175 S.W.2d 516, 1943 Ky. LEXIS 347 (Ky. 1943); Stambaugh v. Belcher's Adm'r, 298 Ky. 522, 183 S.W.2d 525, 1944 Ky. LEXIS 941 (1944) (decided under prior law).
Incompetency of witnesses was waived by failure to file written exceptions to the overruling of objections to the depositions of the witnesses. Parris' Adm'r v. John W. Manning & Sons, 284 Ky. 225, 144 S.W.2d 490, 1940 Ky. LEXIS 477 (1940) (decided under prior law).
Where a party failed to file exceptions to incompetent testimony in depositions and to obtain a ruling of the chancellor thereon, the incompetency was waived. Williamson v. Payne, 300 Ky. 161, 188 S.W.2d 96, 1945 Ky. LEXIS 507 (Ky. 1945) (decided under prior law).
Where a question calling for an incompetent answer was objected to and a motion made to exclude the answer but no written exceptions to the deposition were filed on this point, the answer had to be considered as if it were competent on appeal. May v. May, 311 Ky. 74, 223 S.W.2d 362, 1949 Ky. LEXIS 1053 (Ky. 1949) (decided under prior law).
Where a written statement of a witness was made part of his deposition, the failure to insist on the objection to inclusion of the statement waived the objection. Roy v. Lyons, 272 S.W.2d 50, 1954 Ky. LEXIS 1083 (Ky. 1954) (decided under prior law).
18. — Workers' Compensation.
Where exceptions to depositions in a workers' compensation case were not filed until after the referee had made his decision, the board properly refused to consider the exceptions. Black Mt. Corp. v. Tipton, 261 S.W.2d 443, 1953 Ky. LEXIS 1022 (Ky. 1953) (decided under prior law).
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Rule 43.05.  Scope of examination and cross-examination — Leading questions. [Deleted.]
Annotations

Compiler's Notes.
This rule (Amended October 18, 1977, effective January 1, 1978) was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 43.06.  Same — Examination of adverse party. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 43.07.  Impeachment of witnesses. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 43.08.  Same — Prior contradictory statements. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 43.09.  Separation of witnesses. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 43.10.  Avowals. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 43.11.  Affirmation in lieu of oath. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 43.12.  Evidence on motions.
Text
When a motion is based on facts not appearing of record the court may hear the matter on affidavits presented by the respective parties, but the court may direct that the matter be heard wholly or partly on oral testimony or depositions.
Annotations

NOTES TO DECISIONS

 	1. 	Affidavits.
 		2. 	— Release.
 	3. 	Oral Testimony.
 	4. 	Workers' Compensation.
 	5. 	Default.
1. Affidavits.
This rule recognizes an affidavit as evidence when used as the basis for a motion. Carrier v. Moberly, 315 S.W.2d 633, 1958 Ky. LEXIS 334 (Ky. 1958).
2. — Release.
A release could be treated as an affidavit on a motion for summary judgment. Daniel v. Turner, 320 S.W.2d 135, 1959 Ky. LEXIS 222 (Ky. 1959).
3. Oral Testimony.
On a motion for new trial where the grounds therefor were adequately presented by depositions, there was no error in the court's refusal to hear oral testimony on the motion. Long v. Scheffer, 316 S.W.2d 375, 1958 Ky. LEXIS 51 (Ky. 1958).
4. Workers' Compensation.
The Workers' Compensation Board properly recognized as evidence the affidavits of the claimant and his doctor in considering the claimant's motion to set an award based on a final settlement. Carrier v. Moberly, 315 S.W.2d 633, 1958 Ky. LEXIS 334 (Ky. 1958).
5. Default.
Absence of a formal denial of contentions raised in a motion to vacate judgment filed under CR 60.02 did not, in view of this rule and CR 6.04, result in validating such contentions by default. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
Rule 43.13.  Affidavits — Definition and content.
Text
(1)  Affidavits authorized or permitted under these rules, or in any statutory proceedings, shall be a written statement or declaration sworn to or affirmed before an officer authorized to take depositions by Rule 28. If a party is absent from the county, or mentally incapable of taking an oath, or physically unable to attend before an officer, his agent or attorney may make such affidavit, unless otherwise provided by these rules or any statute. Such an affidavit shall state the absence or incapacity of the party and the capacity of the affiant.
(2)  Every affidavit shall be subscribed by the affiant; and the certificate of the officer or person before whom it is made shall be written separately, following the signature of the affiant, and shall be proof of the time and manner of the affidavit being made.
Annotations
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 	1. 	Definition.
 	2. 	Notary Public.
 	3. 	Authority of Attorney.
 	4. 	Content.
 	5. 	Search Warrants.
 	6. 	Verified Complaint.
1. Definition.
An affidavit is a written declaration or statement made under oath. Wells v. Commonwealth, 329 S.W.2d 210, 1959 Ky. LEXIS 154 (Ky. 1959).
2. Notary Public.
Under this rule and CR 28.01, a notary public is authorized to administer an oath to an affidavit for a search warrant. Owsley v. Commonwealth, 428 S.W.2d 199, 1968 Ky. LEXIS 707 (Ky. 1968).
Statute creating the office of notary public, KRS 423.010, when considered with the Rules of Civil Procedure, authorized a notary to administer the oath to a witness before interrogation which resulted in indictment for false swearing. Holland v. Commonwealth, 479 S.W.2d 903, 1972 Ky. LEXIS 330 (Ky. 1972).
3. Authority of Attorney.
The authority of an attorney or agent to make an affidavit for a party in the absence of the party from the county has long been recognized. Manning v. Commonwealth, 346 S.W.2d 755, 1960 Ky. LEXIS 12 (Ky. 1960).
Where a defendant was confined 40 miles from his court-appointed counsel who sought to protect his constitutional rights by contributing their skill and efforts without financial compensation, there was no reason why the attorneys could not verify affidavits in support of a motion for change of venue. Manning v. Commonwealth, 346 S.W.2d 755, 1960 Ky. LEXIS 12 (Ky. 1960).
4. Content.
Trial court properly found an attachment to be wrongful where the supporting affidavit failed to recite that no officer of the plaintiff corporation authorized to execute the affidavit was present in the county. Duo—Therm Div., Motor Wheel Corp. v. Sheergrain, Inc., 504 S.W.2d 689, 1973 Ky. LEXIS 34 (Ky. 1973).
5. Search Warrants.
Search warrant issued on unsigned affidavit was void. Campbell v. Blankenship, 308 Ky. 808, 215 S.W.2d 960, 1948 Ky. LEXIS 1048 (Ky. 1948) (decided under prior law).
6. Verified Complaint.
Because a father's verified complaint seeking modification of custody was a written statement or declaration, signed by the father and sworn to before a notary public, the complaint technically fulfilled the requirements of CR 43.13. Rankin v. Coffman, — S.W.3d —, 2007 Ky. App. LEXIS 119 (Ky. Ct. App. 2007), rev'd, 260 S.W.3d 767, 2008 Ky. LEXIS 159 (Ky. 2008).
Rule 44.  Proof of official record.
Rule 44.01.  Authentication of copy.
Text
An official record or an entry therein, when admissible for any purpose, may be evidenced by an official publication thereof or by a copy attested by the officer having the legal custody of the record, or by his deputy if the record is in the custody of an officer of this state, and if the record is in the custody of an officer outside this state such attested copy shall be accompanied with a certificate that such officer has the custody. If the office in which the record is kept is within the United States or within a territory or insular possession subject to the dominion of the United States, the certificate may be made by a judge of a court of record of the district or political subdivision in which the record is kept, authenticated by the seal of the court, or may be made by any public officer having a seal of office and having official duties in the district or political subdivision in which the record is kept, authenticated by the seal of his office. If the office in which the record is kept is in a foreign state or country, the certificate may be made by a secretary of embassy or legation, consul general, consul, vice-consul, or consular agent or by any officer in the foreign service of the United States stationed in the foreign state or country in which the record is kept, and authenticated by the seal of his office.
Annotations

Opinions of Attorney General. If, at a preliminary hearing, the prosecutor can make his case for probable cause on the basis of the laboratory's report, there is no necessity to call the laboratory technician. OAG 70-526.
The admission into evidence at a preliminary hearing of a chemical analysis report prepared by the state crime laboratory pursuant to the request of police officers in the course of their duties can be introduced, without having the chemist testify, and by having a police officer involved in the particular case under consideration testify as to the identity of the report. OAG 70-526.
The admission into evidence at a preliminary hearing of a chemical analysis report prepared by the state crime laboratory pursuant to the request of police officers in the course of their duties can be introduced without having the chemist testify by the process of certification as set out in this rule and subsection (4) of KRS 422.020. OAG 70-526.
The presence of a chemist from the state crime laboratory is not necessary for the introduction of chemical laboratory reports into evidence at a preliminary hearing. OAG 70-526.
The prosecutor at a preliminary hearing is not required to produce all his evidence, or his best evidence, nor is he required to negate every possible circumstance that might exonerate the defense's actions. OAG 70-526.
Computer printouts of driver licensing and other records are not admissible in evidence to establish previous convictions, suspensions and revocations as properly certified copies of the records are required. OAG 75-561.
Cited:  Valentine v. Goodin, 338 S.W.2d 702, 1960 Ky. LEXIS 412 (Ky. 1960); Edmonds v. Commonwealth, 586 S.W.2d 24, 1979 Ky. LEXIS 279 (Ky. 1979); Commonwealth v. Willis, 719 S.W.2d 440, 1986 Ky. LEXIS 327 (Ky. 1986).
NOTES TO DECISIONS

 	1. 	Foreign Judgment.
 	2. 	Election Results.
1. Foreign Judgment.
The record of a court of a foreign state offered to show a previous conviction under a habitual criminal indictment must be authenticated under this rule. Hardin v. Commonwealth, 428 S.W.2d 224, 1968 Ky. LEXIS 716 (Ky. 1968).
Where documents relating to defendant's prior convictions in another state were not self authenticating under Kentucky Rules of Evidence, failed to meet the requirements of RCr 9.44, CR 44.01, or KRS 422.040, and no witness authenticated the documents, evidence of the defendant's prior conviction was insufficient to support the Persistent Felony Offender conviction. Davis v. Commonwealth, 899 S.W.2d 487, 1995 Ky. LEXIS 47 (Ky. 1995), overruled in part, Merriweather v. Commonwealth, 99 S.W.3d 448, 2003 Ky. LEXIS 39 (Ky. 2003).
2. Election Results.
Where the county clerk is required to act as the clerk of the board of election commissioners in the counting and certifying of ballots and the result of the election, he is the legal custodian of the board's records and a copy of the list of votes by precinct as cast in the election attested by him is properly admissible in evidence. Wilkinson v. Queen, 274 S.W.2d 487, 1954 Ky. LEXIS 1233 (Ky. 1954).
Rule 44.02.  Proof of lack of record. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 44.03.  Other proof.
Text
Rule 44 does not prevent the proof of official records or of entry or lack of entry therein by any other method authorized by law.
Rule 45.  Subpoena.
Rule 45.01.  Form; issuance.
Text
(1)  Every subpoena shall state the court from which it is issued, the title of the action, the court in which the action is pending, and its civil action number; and the name, address, telephone number and e-mail address of the attorney or pro-se party causing the subpoena to be issued. Every subpoena shall command each person to whom it is directed to attend and give testimony and/or to produce designated documents or tangible things in that person's possession, custody, or control, or to permit inspection of premises, at the time and place therein specified.
(2)  The clerk or other authorized deputy shall issue a subpoena signed but otherwise in blank, to a party requesting it, who shall fill it in before service. An attorney licensed to practice law in this state may also issue and sign a subpoena on behalf of the court. A command to produce documents or tangible things or to permit the inspection of premises may be included in a subpoena commanding attendance at a deposition, hearing, or trial, or may be set out in a separate subpoena.
History
(Amended October 1, 1991, effective November 15, 1991; amended February 11, 2009, effective April 1, 2009; amended October 4, 2012, effective January 1, 2013.)
Annotations

Kentucky Bench & Bar.
Rea, “A Civil Tongue …”, Vol. 60, No. 4, Fall 1996, Ky. Bench & Bar 38.
A Year in the Life of HIPAA: New Tips, Observations and Suggestions for Improvement, Vol. 68, No. 4, July 2004, Ky. Bench & Bar 11.
Opinions of Attorney General. Where subpoena referred to giving testimony within seven days, but the place was not stated, such subpoena was not valid. OAG 83-239.
Cited:  O'Brien v. Marvin, 387 S.W.2d 282, 1965 Ky. LEXIS 459 (Ky. 1965); Munroe v. Kentucky Bar Ass'n, 927 S.W.2d 839, 1996 Ky. LEXIS 70 (Ky. 1996); Geary v. Schroering, 979 S.W.2d 134, 1998 Ky. App. LEXIS 107 (Ky. Ct. App. 1998).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Issuance.
 	3. 	Improper Use of Subpoenas.
1. Application.
A statute authorizing the department of revenue to obtain records of taxpayers applied where the department was attempting to make an assessment and was not a substitute for procedural rules where a court had obtained jurisdiction to determine the correctness of an assessment. Commonwealth v. American Creosoting Co., 296 Ky. 858, 178 S.W.2d 988, 1944 Ky. LEXIS 677 (Ky. 1944) (decided under prior law).
2. Issuance.
Before the Court of Appeals can rule on a petitioner's contention that the court clerk failed to issue subpoenas at the time his complaint seeking a divorce was filed, it must be shown that the petitioner complied with the conditions set forth in this rule and CR 45.04. Parsley v. Knuckles, 346 S.W.2d 1, 1961 Ky. LEXIS 276 (Ky. 1961).
Since the civil rules charge the clerk with the duty to issue subpoenas, the fact that the clerk failed to issue subpoenas does not authorize a writ of prohibition against the judge. Parsley v. Knuckles, 346 S.W.2d 1, 1961 Ky. LEXIS 276 (Ky. 1961).
3. Improper Use of Subpoenas.
Lawyer was publicly reprimanded for misconduct in serving subpoenas duces tecum on two (2) credit institutions, directing them to produce records for his client where the lawyer failed to serve copies of the subpoenas on the other parties to the case and the subpoenas did not state a hearing date, nor were they issued in connection with a notice of deposition or a court proceeding. Megibow v. Ky. Bar Ass'n, 173 S.W.3d 618, 2005 Ky. LEXIS 331 (Ky. 2005).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Affidavit to Procure Personal Attendance of Physicians, Form 55.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Agreed Order for Production of Documents in Lieu of Deposition, Form 87.03.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Subpoena Duces Tecum, Form 54.08.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Depositions Upon Oral Examination, §  81.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Subpoena, §  87.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Subpoenas, §  54.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena Duces Tecum. Order, Form 54.09.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena for Taking Testimony upon Deposition and Requiring Witness to Bring Books or Records, Form 81.39.
Rule 45.02.  For production of documentary evidence.
Text
The court, upon motion made promptly and in any event at or before the time specified in the subpoena for compliance therewith, may (a) quash or modify the subpoena if it is unreasonable and oppressive or (b) condition denial of the motion upon the advancement by the person in whose behalf the subpoena is issued of the reasonable cost of producing the books, papers, documents, or tangible things.
History
(Amended October 18, 1977, effective January 1, 1978; amended February 11, 2009, effective April 1, 2009.)
Annotations

Cited:  Geary v. Schroering, 979 S.W.2d 134, 1998 Ky. App. LEXIS 107 (Ky. Ct. App. 1998).
NOTES TO DECISIONS
1. Discovery Depositions.
Discovery depositions do not have to be taken by agreement, but rather may be ordered by the court. Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Subpoena Duces Tecum, Form 54.08.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Scope of and Limitations Upon (Rule 26), §  80.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Subpoenas, §  54.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena Duces Tecum. Order, Form 54.09.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena for Taking Testimony upon Deposition and Requiring Witness to Bring Books or Records, Form 81.39.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena for Taking Testimony upon Deposition and Requiring Witness to Produce Documents, Form 45.04.
Rule 45.03.  Service; Notice.
Text
(1)  A subpoena may be served in any manner that a summons might be served. It may also be served by any person over eighteen years of age, and the affidavit endorsed thereon by such person shall be proof of service or the witnesses may acknowledge service in writing on the subpoena. Service of the subpoena shall be made by delivering or offering to deliver a copy thereof to the person to whom it is directed. A subpoena may be served at any place within this state. Proof of service shall be made by filing with the issuing court a statement showing the date and manner of service and the names of the persons served. The statement must be certified by the server.
(2)  Copies of all documents received in response to the subpoena shall be forthwith furnished to all other parties to the action, except on motion and for good cause shown. Any other tangible evidence received in response to the subpoena shall be forthwith made available for inspection by all other parties to the action.
(3)  Before any subpoena is served, notice of that subpoena, except those issued for trial, shall be served on each party and any person or entity whose information is being requested.
History
(Amended October 1, 1991, effective November 15, 1991; amended February 11, 2009, effective April 1, 2009; amended October 4, 2012, effective January 1, 2013.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Prejudgement Seizure Law, Vol. 40, No. 3, July 1976 Ky. Bench & Bar 20.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Opinions of Attorney General. It is the duty of the court clerk and not of the sheriff of a county to forward process to a proper officer in another county of this state where it is to be served. OAG 66-62.
This rule requires the sheriff to serve a subpoena through personal confrontation with the person to whom it is directed, and in the physical presence of the person to whom it is directed the sheriff can serve the subpoena by either delivering a copy thereof to such person or offering to deliver a copy thereof after the sheriff indicates to him the general nature of the subpoena, but the sheriff cannot legally serve a subpoena by mail. OAG 78-767.
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Subpoena, §  87.00.
Rule 45.04.  Protection of a person subject to a subpoena.
Text
(1)  A subpoena that commands the person to whom it is directed to produce designated documents or tangible things or to permit inspection of premises may relate only to matters within the scope of discovery permitted by Rule 26.02. Every subpoena will be subject to the provisions of Rule 26.03.
(2)  The person to whom a subpoena is directed may, within ten (10) days after the service thereof or on or before the time specified in the subpoena for compliance if such time is less than ten (10) days after service, serve upon the attorney or pro se party designated in the subpoena written objection to inspection or copying of any or all of the designated materials. If objection is made, the party serving the subpoena shall not be entitled to inspect and copy the materials except pursuant to an order of the court from which the subpoena was issued. The party serving discovery may, upon notice, move for an appropriate order.
(3)  A resident of the state may be required to attend an examination only in the county wherein he resides or is employed or transacts his business in person, or at such other convenient place as is fixed by an order of the court. A person commanded to produce documents or tangible things, or to permit the inspection of premises, need not appear in person at the place of production or inspection unless also commanded to appear for a deposition, hearing, or trial.
History
(Amended effective October 1, 1971; amended February 11, 2009, effective April 1, 2009.)
Annotations

Kentucky Bench & Bar.
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Kentucky Law Journal.
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Opinions of Attorney General. Where a certificate of a member of the bar showing the time and manner of notice to take a deposition as provided in CR 31.01 had not been filed, the subpoena was invalid. OAG 83-239.
Cited:  Baker v. Ryan, 967 S.W.2d 591, 1997 Ky. App. LEXIS 90 (Ky. Ct. App. 1997).
NOTES TO DECISIONS
1. Expert's Financial Records.
While a subpoena duces tecum may be used to compel a nonparty witness to produce books, papers, documents, or tangible things which constitute or contain matters within the scope of examination, if the requested material is personal financial records from an expert, which are being sought to prove the expert has a financial interest in the litigation, it is unreasonable to compel the expert to produce those financial documents prior to any attempt to obtain the information through a less intrusive, burdensome, and costly means. The privacy of the expert as to personal finances, professional associations, and patients/clients should be respected and should be invaded only as necessary to insure the honesty and accountability of the expert in responding to legitimate inquiries. Primm v. Isaac, 127 S.W.3d 630, 2004 Ky. LEXIS 50 (Ky. 2004).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Depositions on Written Questions (Ky. CR 31), §  30.17.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Discovery — Depositions (Ky. CR 26-32), §  30.16.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Depositions Upon Oral Examination, §  81.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Scope of and Limitations Upon (Rule 26), §  80.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Subpoena, §  87.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Subpoenas, §  54.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena for Taking Oral Deposition Before Notary Public, Form 81.38.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena for Taking Testimony upon Deposition and Requiring Witness to Bring Books or Records, Form 81.39.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Subpoena for Taking Testimony upon Deposition and Requiring Witness to Produce Documents, Form 45.04.
Rule 45.05.  Subpoena for a hearing or trial; personal attendance.
Text
(1)  Subject to the provisions of paragraph (2) of this rule a witness whose deposition might be used under Rule 32.01(c) shall not be compelled to appear in court for oral examination, unless he/she failed, when duly subpoenaed, to give his/her deposition.
(2)  Upon the affidavit of a party or his/her attorney that the testimony of a witness is important, and that the just and proper effect of that testimony can not in a reasonable degree be obtain without oral examination in court, the court may, in its discretion, order the personal attendance of the witness, although such witness may otherwise be exempt from personal attendance.
History
(Amended effective October 1, 1971; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended February 11, 2009, effective April 1, 2009.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Opinions of Attorney General. It is the duty of the court clerk and not of the sheriff of a county to forward process to a proper officer in another county of this state where it is to be served. OAG 66-62.
Cited:  Baker v. Ryan, 967 S.W.2d 591, 1997 Ky. App. LEXIS 90 (Ky. Ct. App. 1997).
NOTES TO DECISIONS
1. Criminal Trial.
A criminal defendant cannot be compelled to take a deposition of an incarcerated witness pursuant to CR 32.01(3) and this rule as applied to criminal proceedings under RCr 7.04 but rather is entitled to his physical presence, but a request for production of a witness must be timely. Ross v. Commonwealth, 577 S.W.2d 6, 1977 Ky. App. LEXIS 932 (Ky. Ct. App. 1977).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Affidavit in Support of Motion for Personal Attendance, Form 87.02.
Rule 45.06.  Contempt.
Text
Disobedience of a subpoena or a refusal to be sworn or to answer as a witness may be punished as a contempt of the court in which the action is pending.
Annotations

Kentucky Bench & Bar.
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Contempt, §  22.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Discovery — Depositions Upon Oral Examination, §  81.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Subpoenas, §  54.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Witnesses, §  55.00.
Rule 46.  Exceptions unnecessary.
Text
Formal exceptions to rulings or orders of the court are unnecessary; but for all purposes for which an exception has heretofore been necessary it is sufficient that a party, at the time the ruling or order of the court is made or sought, makes known to the court the action which he desires the court to take or his objection to the action of the court, and on request of the court, his grounds therefore; and, if a party has no opportunity to object to a ruling or order at the time it is made, the absence of an objection does not thereafter prejudice him.
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Cited: Commonwealth, Dep't of Highways v. Vincent, 357 S.W.2d 678, 1962 Ky. LEXIS 134 (Ky. 1962); Cox v. Hardy, 371 S.W.2d 945, 1963 Ky. LEXIS 127 (Ky. 1963); Little v. Whitehouse, 384 S.W.2d 503, 1964 Ky. LEXIS 104 (Ky. 1964); Lee v. Butler, 605 S.W.2d 20, 1979 Ky. App. LEXIS 540 (Ky. Ct. App. 1979); O'Bryan v. Commonwealth, 634 S.W.2d 153, 1982 Ky. LEXIS 254 (Ky. 1982); Transit Authority of River City (TARC) v. Vinson, 703 S.W.2d 482, 1985 Ky. App. LEXIS 681 (Ky. Ct. App. 1985); Barnard v. Stone, 933 S.W.2d 394, 1996 Ky. LEXIS 114 (Ky. 1996); Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Failure to Object.
 		3. 	— Objection Unnecessary.
 	4. 	Specification of Ground.
 	5. 	Court's Knowledge of Parties' Position.
 	6. 	Improper Objection.
 	7. 	Contemporaneous Objection.
1. Purpose.
A party has an obligation to assist the trial judge in the avoidance of error by making known to the court the action which he desires the court to take or his objection to the action of the court. Loew v. Allen, 419 S.W.2d 734, 1967 Ky. LEXIS 180 (Ky. 1967).
2. Failure to Object.
The defendant cannot question on appeal the admissibility into evidence of an invoice for building materials where he did not object at trial to the admission of the evidence. Division of Parks v. Hines, 316 S.W.2d 60, 1958 Ky. LEXIS 24 (Ky. 1958).
The defendant cannot complain on appeal that allegedly incompetent and irrelevant evidence of a highly prejudicial nature was admitted at trial where he did not appear at the trial and make objections to the evidence. Walker v. Bencini, 374 S.W.2d 368, 1963 Ky. LEXIS 177 (Ky. 1963).
Where a party did not object to the exclusion of evidence on the court's own motion, the error, if any, was waived. Freepartner v. Rutledge, 405 S.W.2d 290, 1966 Ky. LEXIS 250 (Ky. 1966).
Where an ex-husband filed a petition for dissolution of marriage and, without notice being given to the ex-wife, was granted temporary custody of the child, the ex-wife could not argue, on appeal from an award of permanent custody to the ex-husband, that the temporary custody had been improperly granted, since she at no time during the nine-month pendency of the custody action objected to the temporary order or moved to set it aside, and failed to object as required by this rule, and since the error, if any, was harmless under CR 61.01. Davis v. Davis, 619 S.W.2d 727, 1981 Ky. App. LEXIS 275 (Ky. Ct. App. 1981).
It was error to remand a paternity action for retrial based on an unpreserved question without any relief having been sought at trial by the Commonwealth of Kentucky. Hadley v. Commonwealth ex rel. Jackson, 105 S.W.3d 427, 2003 Ky. LEXIS 143 (Ky. 2003).
Appellate court held that the trial court committed reversible error in denying defendant's RCr 11.42 motion to  vacate his conviction and set aside his sentence because his trial counsel was ineffective in failing to object when the court committed an obvious error in assigning an insufficient number of peremptory challenges to him; as a result, defendant did not have to show actual prejudice in order to obtain a new trial. Brown v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 86 (Ky. Ct. App. 2005), vacated, — S.W.3d —, 2007 Ky. LEXIS 59 (Ky. 2007).
3. — Objection Unnecessary.
Where an offered instruction clearly presents the offering party's position, an objection to refusal of the instruction is not necessary to preserve the question for appeal. Fields v. Rutledge, 284 S.W.2d 659, 1955 Ky. LEXIS 31, 58 A.L.R.2d 210 (Ky. 1955).
Where the remarks of the trial judge implied that he did not believe the defendant's testimony, and the error based on such remarks was preserved in motion for new trial, the Court of Appeals would review notwithstanding the fact that no objection was made during the trial. Collins v. Sparks, 310 S.W.2d 45, 1958 Ky. LEXIS 369 (Ky. 1958).
4. Specification of Ground.
Even though defendant's counsel failed to make known the grounds for asking that certain testimony be rejected, this rule makes it unnecessary to so specify because the trial judge made no such request. Price v. Bates, 320 S.W.2d 786, 1959 Ky. LEXIS 246 (Ky. 1959).
Objections to an instruction asserting that it “did not correctly state the law with which it deals” and “it does not fully cover the law on the point with which it deals and for that reason is incorrect” are so general that they fail to apprise the trial judge of the reasons for the objections so that his attention is called to possible error and thus do not meet the requirements of this rule. Dawson Springs v. Reddish, 344 S.W.2d 826, 1961 Ky. LEXIS 259 (Ky. 1961).
Even though the court did not request counsel to specify the basis of his objection, when counsel did specify the ground, it would be inappropriate to consider some other unspecified ground. Miller v. Watts, 436 S.W.2d 515, 1969 Ky. LEXIS 483 (Ky. 1969).
Where objection, although technically insufficient, was nevertheless sufficiently related to the proper ground so court was not misled, objection preserved the issue for review. Claycomb v. Howard, 493 S.W.2d 714, 1973 Ky. LEXIS 500 (Ky. 1973).
If a party chooses to state grounds for an objection in the absence of a request from the court, he or she is bound thereby. Crain v. Dean, 741 S.W.2d 655, 1987 Ky. LEXIS 256 (Ky. 1987), overruled in part, Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
On request, a party must state the grounds for his objection or request and inform the court of its actual basis. Crain v. Dean, 741 S.W.2d 655, 1987 Ky. LEXIS 256 (Ky. 1987), overruled in part, Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
5. Court's Knowledge of Parties' Position.
The court was sufficiently alerted to subcontractors' position where the subcontractors discussed their case with the administrative law judge, even though the subcontractors did not appear at a later rescheduled hearing. Carter v. Taylor, 790 S.W.2d 448, 1990 Ky. App. LEXIS 70 (Ky. Ct. App. 1990).
6. Improper Objection.
In prosecution for rape in the first degree where during the Commonwealth's closing the prosecutor made reference to DNA evidence whereupon defendant's counsel objected and stated, “I don't believe that is what the witness testified to, but I'll leave it up to the jury to make the determination.” even though counsel used the word “objection,” his comment was ambivalent and contained no request for relief and there is serious doubt that such objection satisfies the requirements of this Rule. Commonwealth v. Petrey, 945 S.W.2d 417, 1997 Ky. LEXIS 55 (Ky. 1997).
7. Contemporaneous Objection.
Appellant's 45-second delay in voicing an objection to an improper statement made by appellee's counsel during opening statement did not constitute a waiver of the objection as appellant's delay in no way impinged upon the trial court's opportunity to attempt curative measures. Polk v. Greer, 222 S.W.3d 263, 2007 Ky. App. LEXIS 115 (Ky. Ct. App. 2007).
An objection voiced less than one minute after the claimed error and before any other material phase of the trial begins meets the “contemporaneous objection” requirement of CR 46. Polk v. Greer, 222 S.W.3d 263, 2007 Ky. App. LEXIS 115 (Ky. Ct. App. 2007).
Rule 47.  Jurors.
Rule 47.01.  Examination of jurors.
Text
The court may permit the parties or their attorneys to conduct the examination of prospective jurors or may itself conduct the examination. In the latter event, the court shall permit the parties or their attorneys to supplement the examination by such further inquiry as it deems proper or shall itself submit to the prospective jurors such additional questions of the parties or their attorneys as it deems proper.
Annotations

Kentucky Law Journal.
Fortune, Voir Dire in Kentucky: An Empirical Study of Voir Dire in Kentucky Circuit Courts, 69 Ky. L.J. 273 (1980-81).
Opinions of Attorney General. Once the ineligibility of the juror under subsection (2) of KRS 29.045 (repealed-now see KRS 29A.080) is made known to the judge, and in the absence of challenge by the parties, the judge can either retain the juror for service or he may let the prospective juror stand aside. OAG 64-409.
NOTES TO DECISIONS

 	1. 	Questioning by Counsel.
 	2. 	Scope of Questions.
 	3. 	Limitation by Court.
 	4. 	Removal of Prejudice.
1. Questioning by Counsel.
An important test of qualifications of a juror is his willingness to rid his mind of predilections and to be able to conscientiously give to the litigants a fair and impartial trial according to the evidence and the instructions of the court, so that, in practice, counsel should be given a fair opportunity to question the jurors on voir dire to discover whether or not any of the prospective jurors have bias or prejudice in the case to be tried. Temperly v. Sarrington's Adm'r, 293 S.W.2d 863, 1956 Ky. LEXIS 98 (Ky. 1956).
In a wrongful death action where the widow of deceased had been paid workers' compensation due and compensation carrier had intervened to recoup from any judgment rendered to the extent of its compensation liability, the trial judge correctly ruled that defendant's counsel could not ask prospective jurors on voir dire whether they were financially or otherwise interested in the compensation carrier, and that defendants' counsel could not outline to the jury in their opening statement their defense to the claim of the compensation carrier. McCoy v. Carter, 323 S.W.2d 210, 1959 Ky. LEXIS 323 (Ky. 1959).
Where after comprehensive questioning by both court and counsel, it was determined only two (2) jurors had been exposed to extra-judicial information and subsequently one juror was dismissed and the other determined to be capable of determining the case solely and exclusively upon the evidence heard in the courtroom, appellate court's decision to reverse judgment and grant mistrial was in error and based on a misapplication of Montgomery v. Commonwealth, 819 S.W.2d 713, 1991 Ky. LEXIS 154 (1991). Gould v. Charlton Co., 929 S.W.2d 734, 1996 Ky. LEXIS 88 (Ky. 1996).
2. Scope of Questions.
Questions to jurors on voir dire should be confined to matters directly affecting the legal qualifications of the jurors and such questions should be allowed which are pertinent to test the jurors' competency, but the questions ought not be permitted to take a wide range concerning merely collateral matters. Temperly v. Sarrington's Adm'r, 293 S.W.2d 863, 1956 Ky. LEXIS 98 (Ky. 1956).
The trial judge did not abuse his discretion in permitting plaintiff's counsel to ask prospective jurors on voir dire whether they had conscientious scruples that would prevent them from returning verdicts in the full amount sought in the actions if the law and the evidence warranted such verdicts and whether the jurors would make their own decision or would compromise their opinion in reaching a verdict. Temperly v. Sarrington's Adm'r, 293 S.W.2d 863, 1956 Ky. LEXIS 98 (Ky. 1956).
3. Limitation by Court.
Discretion must be allowed the trial judge in the limiting of voir dire examination of prospective jurors in civil cases. Humana of Kentucky, Inc. v. Rogers, 726 S.W.2d 707, 1986 Ky. App. LEXIS 1492 (Ky. Ct. App. 1986).
4. Removal of Prejudice.
Whether removal of prejudice can be accomplished by curative admonition or whether a mistrial is necessitated is a matter within the sound discretion of the trial court. Gould v. Charlton Co., 929 S.W.2d 734, 1996 Ky. LEXIS 88 (Ky. 1996).
Rule 47.02.  Alternate jurors.
Text
At any time before either side has exercised a peremptory challenge or challenges, but not thereafter, the court may direct the clerk to draw from the jury box, in addition to the number of jurors required by law to comprise the jury, one (1) or two (2) cards bearing the numbers identifying prospective jurors. All jurors so drawn shall be empaneled and shall hear the case. Should it become necessary for any reason to excuse a juror, the trial shall continue unless the number of jurors be reduced below the number required by law. If the membership of the jury exceeds the number required by law, immediately before the jury retires to consider its verdict the clerk, in open court, shall place in a box the cards bearing numbers identifying the jurors empaneled to hear the case and, after thoroughly mixing them, withdraw from the box at random a sufficient number of cards (one or two, as the case may be) to reduce the jury to the number required by law, whereupon the jurors so selected for elimination shall be excused.
History
(Amended effective October 1, 1971; amended September 4, 1979, effective January 1, 1980.)
Annotations

Kentucky Law Journal.
Fortune, Voir Dire in Kentucky: An Empirical Study of Voir Dire in Kentucky Circuit Courts, 69 Ky. L.J. 273 (1980-81).
Note: An Unnecessary Conflict: Bifurcated Civil Trials and States' Need for an Alternate Rule for Alternate Jurors, 99 Ky. L.J. 813  (2010/2011).
NOTES TO DECISIONS

 	1. 	Application to Criminal Cases.
 	2. 	Dismissal of Juror by Designating as Alternate.
1. Application to Criminal Cases.
Since there is no criminal rule to the contrary, CR 47.02 applies to  criminal cases. Crossland v. Commonwealth, 291 S.W.3d 223,  2009 Ky. LEXIS 190 (Ky. 2009).
2. Dismissal of Juror by Designating as Alternate.
Where the reason for juror's disqualification did not become evident until the close of evidence due to juror's failure to voice her religious beliefs during voir dire and only after it became evident after extensive questioning by the trial court that the juror would not follow the instructions as given due to her religious beliefs, dismissal of juror by designating her as the alternate did not interfere with the randomness of the jury selection process and was proper and did not amount to an abuse of discretion. Hubbard v. Commonwealth, 932 S.W.2d 381, 1996 Ky. App. LEXIS 90 (Ky. Ct. App. 1996).
The defendant was not entitled to a new trial where (1) the trial judge seated three alternate jurors and, at the conclusion of the evidence, instructed the clerk to place cards containing the numbers of all fifteen jurors in a box and draw three at random, (2) the clerk did so and announced in open court that jurors number 70, 33 and 42 would be excused, but did not identify the excused jurors by name, (3) three jurors then left the jury box and were excused by the judge, and (4) during the poll of the jury after return of the guilt phase verdicts, it was discovered that juror number 3 had been mistakenly excused and that juror number 33 had remained and participated in the verdict; the irregularity did not affect the defendant's right to a randomly selected jury and, therefore, a new trial was not required. Hodge v. Commonwealth, 17 S.W.3d 824, 2000 Ky. LEXIS 17 (Ky. 2000), cert. denied, Hodge v. Kentucky, 531 U.S. 1018, 121 S. Ct. 581, 148 L. Ed. 2d 498, 2000 U.S. LEXIS 7910, 69 U.S.L.W. 3364 (2000).
Trial court did not abuse its discretion in dismissing a juror as the alternate where both parties acknowledged that the dismissed juror had been sleeping during trial, despite the trial judge's failure to have witnessed any inappropriate conduct. Lester v. Commonwealth, 132 S.W.3d 857, 2004 Ky. LEXIS 85 (Ky. 2004).
Rule 47.03.  Peremptory challenges.
Text
(1)  In civil cases each opposing side shall have three peremptory challenges, but co-parties having antagonistic interests shall have three peremptory challenges each.
(2)  If one or two (2) additional jurors are called, the number of peremptory challenges for each side and antagonistic co-party shall be increased by one.
(3)  After the parties have been given the opportunity of challenging jurors for cause, each side or party having the right to exercise peremptory challenges shall be handed a list of qualified jurors drawn from the box equal to the number of jurors to be seated plus the number of allowable peremptory challenges for all parties. Peremptory challenges shall be exercised simultaneously by striking names from the list and returning it to the trial judge. If the number of prospective jurors remaining on the list exceeds the number of jurors to be seated, the cards bearing numbers identifying the prospective jurors shall be placed in a box and thoroughly mixed, following which the clerk shall draw at random the number of cards necessary to comprise the jury or, if so directed by the court, a sufficient number of cards to reduce the jury to the number required by law, in which latter event the prospective jurors whose identifying cards remain in the box shall be empaneled as the jury.
History
(Adopted September 4, 1979, effective January 1, 1980.)
Annotations

Northern Kentucky Law Review.
Bartlett & Maggio, Civil Procedure Survey, 28 N. Ky. L. Rev. 316 (2001).
Cited:  Bowman v. Perkins, 135 S.W.3d 399, 2004 Ky. LEXIS 73 (Ky. 2004).
NOTES TO DECISIONS
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 	3. 	Prima Facie Showing.
 	4. 	Actual prejudice not required.
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 	6. 	Improper refusal to strike.
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1. Deviation in Procedure.
In a prosecution for second degree assault the court deviated from the rule by announcing that after both sides had exercised their peremptory challenges the court would select the top 12 to be the jury; this meant that counsel knew in advance who the replacement would be if counsel struck a juror. Trent v. Commonwealth, 606 S.W.2d 386, 1980 Ky. App. LEXIS 369 (Ky. Ct. App. 1980).
2. Conflict with Statute.
The latest revision of the rules of procedure appears to have resulted in jury selection rules which differ from the statute; however, to the extent there is a conflict, it must be resolved by following the rules rather than the statute, since the power to fix the method of jury selection is inherently one for the courts and not the legislature. Trent v. Commonwealth, 606 S.W.2d 386, 1980 Ky. App. LEXIS 369 (Ky. Ct. App. 1980).
Where co-plaintiffs were aligned as party plaintiffs and did not have antagonistic interests in the litigation, they were not entitled to the four additional peremptory strikes they were given. Ford Motor Co. v. Smith, — S.W.3d —, 1999 Ky. App. LEXIS 130 (Ky. Ct. App. 1999), rev'd, Sand Hill Energy, Inc. v. Ford Motor Co., 83 S.W.3d 483, 2002 Ky. LEXIS 101, CCH Prod. Liab. Rep. P16443 (Ky. 2002).
3. Prima Facie Showing.
Trial court's finding that defendant had failed to make a prima facie showing of purposeful discrimination during jury selection, including a need to show that the facts and circumstances raise an inference that the prosecutor used peremptory challenges to remove jurors on the basis of race, was not clearly erroneous and there was no abuse of discretion or reversible error. Wells v. State, 892 S.W.2d 299, 1995 Ky. LEXIS 16 (Ky. 1995).
4. Actual prejudice not required.
Violations of the rule, in order to be subject to appellate reversal, need not evidence actual prejudice; a simple violation suffices. Bowling Green Mun. Utils v. Atmos Energy Corp., 989 S.W.2d 577, 1999 Ky. LEXIS 53 (Ky. 1999).
5. Co-parties With Antagonistic Interests.
In an action which people who were injured in a vehicle accident or who survived people who were killed in the same accident (survivors) filed against a company that manufactured a van, the trial court did not err by giving a person who was driving the van four peremptory challenges when the jury was selected, in addition to the four peremptory challenges it gave to the survivors, even though the manufacturer had dismissed its cross-claim against the driver and the driver remained in the lawsuit on her claim against the manufacturer. Ford Motor Co. v. Coulson, 2003 Ky. App. LEXIS 126 (Ky. Ct. App. 2003).
Trial court did not err in allowing two (2) doctors in a medical malpractice case three peremptory challenges each during the jury selection process where each doctor was charged with an independent act of malpractice, and thus, the interests of the two (2) doctors were antagonistic to one another because each doctor may have escaped or reduced his liability by convincing the jury that the other doctor was solely or primarily responsible. Bayless v. Boyer, 180 S.W.3d 439, 2005 Ky. LEXIS 382 (Ky. 2005).
Order granting a builder and a subcontractor separate sets of peremptory challenges was proper in a case alleging construction defects in a home because the builder and the subcontractor were antagonistic; the complaint charged them with separate acts of negligence occurring at differing times and they were represented by separate, independent counsel. Davis v. Fischer Single Family Homes, Ltd., 231 S.W.3d 767, 2007 Ky. App. LEXIS 261 (Ky. Ct. App. 2007).
Where a patient filed a medical malpractice suit against her doctor based upon his failure to diagnose appendicitis, where the doctor filed a third-party claim against the patient's insurer contending that its denial of coverage for the performance of a CT-scan led to the misdiagnosis, and where the patient and her insurer entered into a Mary Carter Agreement, the court rejected the doctor's claim that the patient's and insurer's failure to advise the trial court of the nature of their settlement agreement resulted in their receiving additional peremptory strikes than they otherwise would have had because the record indicated that, although the patient and her insurer had discussed a settlement, the settlement was not reduced to writing until after jury selection had been completed; as such, as of the time of jury selection, there was no settlement agreement to disclose. In addition, the parties'  interests were not aligned, and they were not co-parties; in fact, the doctor's indemnity claim proceeded against the insurer. Goodin v. White, 342 S.W.3d 282, 2011 Ky. App. LEXIS 70 (Ky. Ct. App. 2011).
Trial court considered relevant factors in determining that the golfers had antagonistic interests and there was no abuse of discretion in awarding additional peremptory challenges. Nichols v. Hazelip, 374 S.W.3d 333, 2012 Ky. App. LEXIS 4 (Ky. Ct. App. 2012).
6. Improper refusal to strike.
In a medical malpractice suit, the trial court reversibly erred in refusing to strike a juror for cause under CR 47.03 because of his son's employment relationship with the parent corporation of a defendant hospital along with his expression of doubt about his ability to be impartial. Plaintiffs used a peremptory strike to remove the juror and exhausted all of their peremptory strikes. Grubb v. Norton Hosps., 401 S.W.3d 483, 2013 Ky. LEXIS 227 (Ky. 2013).
In a medical malpractice suit, the trial court erred in refusing to strike a juror for cause under CR 47.03 because an expert witness in the case delivered her two children and that might cause her to give more credence to his testimony. The error was not reversible, because plaintiffs did not exercise a peremptory strike to remove the juror, she was randomly selected to be excused as an alternate, and did not participate in the jury's deliberations. Grubb v. Norton Hosps., 401 S.W.3d 483, 2013 Ky. LEXIS 227 (Ky. 2013).
7. No presumed bias.
In a medical malpractice suit, the trial court did not abuse its discretion in denying plaintiffs'  motion to remove a juror for cause under CR 47.03 because he practiced medical malpractice and his law firm did some work for a defendant hospital. There was insufficient evidence regarding the nature of the juror's professional relationship with the hospital to presume bias. Grubb v. Norton Hosps., 401 S.W.3d 483, 2013 Ky. LEXIS 227 (Ky. 2013).
Rule 48.  Juries of less than twelve — Majority verdict.
Text
The parties may stipulate that the jury shall consist of any number less than provided by law or that a verdict or a finding of a stated majority of the jurors shall be taken as the verdict or finding of the jury.
Annotations

Research References.
Kentucky Instructions to Juries (Civil), 5th Ed., General Principles, § 13.20.
Rule 49.  Special verdicts and interrogatories.
Rule 49.01.  Special verdicts.
Text
The court may require a jury to return only a special verdict in the form of a special written finding upon each issue of fact. In the event the court may submit to the jury written questions susceptible of categorical or other brief answers or may submit written forms of the several special findings which might properly be made under the pleadings and evidence; or it may use such other method of submitting the issues and requiring the written findings thereon as it deems most appropriate. The court shall give to the jury such written instructions concerning the matter thus submitted as may be necessary to enable the jury to make its findings upon each issue. If in so doing the court omits any issues of fact raised by the pleadings or by the evidence, each party waives his right to a trial by jury of the issue so omitted unless before the jury retires he demands its submission to the jury. As to an issue omitted without such demand the court may make a finding; or, if it fails to do so, it shall be deemed to have made a finding in accord with the judgment on the special verdict.
Annotations

Kentucky Bench & Bar.
Wasson, Drafting Special Jury Instructions, Vol. 46, No. 1, January, 1982, Ky. Bench & Bar 14.
Kentucky Law Journal.
Richardson, Trial Juries and the New Rules — Right to Trial by Jury, 47 Ky. L.J. 185 (1959).
Northern Kentucky Law Review.
Bartlett, Civil Procedure, 21 N. Ky. L. Rev. 269 (1994).
Cited:  Kentucky Farm Bureau Mut. Ins. Co. v. Snell, 319 S.W.2d 462, 1958 Ky. LEXIS 169 (Ky. 1958); Harris v. Thompson, 497 S.W.2d 422, 1973 Ky. LEXIS 325 (Ky. 1973); Robinson v. Murlin Phillips & MFA Ins. Co., 557 S.W.2d 202, 1977 Ky. LEXIS 532 (Ky. 1977); Wimmer v. Ft. Thomas, 733 S.W.2d 759, 1987 Ky. App. LEXIS 514 (Ky. Ct. App. 1987); Hanson v. American Nat'l Bank & Trust Co., 844 S.W.2d 408, 1992 Ky. LEXIS 187 (Ky. 1992).
NOTES TO DECISIONS
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 		5. 	— Direct Verdicts.
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1. Equitable Issues.
Where case involves questions of law with respect to the construction of some of the indefinite portions of the contract sued on and both questions of law and fact in respect to the many items as to who first breached the reciprocal obligations, where proof as to damages, if any, is complicated and it appears impracticable, if not impossible, to formulate intelligible instructions, and charges and countercharges are so interwoven that rights can be adjudged only by critical study and computation, the case should be retained on the equity docket. If the court should desire the aid of a jury, perhaps it may be better obtained by submitting specific interrogatories. Purdy v. Hudson, 266 S.W.2d 331, 1954 Ky. LEXIS 810 (Ky. 1954).
In a suit in equity by a house builder against house purchasers for balance due on the contract price and for extra work and material, where the purchasers counterclaimed for failure to complete the house according to the plans and specifications and for defective workmanship and inferior materials, it was entirely proper for the court, in his discretion, to have the jury determine the facts for him, since the plaintiff did not offer any instructions or ask for the submission of specific questions to be answered by the jury. Totten v. Stewart, 286 S.W.2d 539, 1955 Ky. LEXIS 100 (Ky. 1955) (decided under prior law).
In a suit to set aside the transfer of investment certificates by an 80-year-old father to one of his sons, the practice is to treat issues of undue influence and lack of mental capacity as jury issues, so that the court need not ask the jury for an advisory verdict on the theory that the issue of undue influence is an equitable one. Kitts v. Kitts, 315 S.W.2d 617, 1958 Ky. LEXIS 328 (Ky. 1958).
2. Statute of Limitations.
Where there is a factual issue upon which the application of the limitation provided by KRS 413.120 depends, it is proper to submit the question to the jury and that can best be done by requiring the jury to render a special verdict under this rule. Lynn Mining Co. v. Kelly, 394 S.W.2d 755, 1965 Ky. LEXIS 205 (Ky. 1965).
3. Waiver of Objections.
Where a party desired the verdict to be more specific, it was his duty to ask the court to have the jury so make it and by failing to do so he waived any right to raise the question. Scobee v. Donahue, 291 Ky. 374, 164 S.W.2d 947, 1942 Ky. LEXIS 244 (1942) (decided under prior law).
Failure to raise the question before the jury was dismissed as to whether the answer to “No” to an interrogatory was a verdict or an indication of disagreement among the jurors as to which of two occupants was driving waived review by the Court of Appeals. Lee v. Tucker, 365 S.W.2d 849, 1963 Ky. LEXIS 226 (Ky. 1963).
The Court of Appeals was required to presume that the answer “No” to an interrogatory was a verdict and not an indication of disagreement among the jurors as to which of two (2) occupants of a car was driving where the trial court had directed the jury to return a special verdict by answering interrogatories. Lee v. Tucker, 365 S.W.2d 849, 1963 Ky. LEXIS 226 (Ky. 1963).
4. Jury Instructions.
5. — Direct Verdicts.
In lender fraud action, trial court did not err by failing to advise jury of its directed verdicts against borrower on claims based on fiduciary duty and oral contract and claims for physical injury, despite lender's contention that lack of instruction on the directed verdicts allowed the jury to consider the evidence it heard of those claims in awarding the compensatory and punitive damages, where the case was submitted to the jury on interrogatories for specific verdict thereby limiting the jury's fact finding function. Hanson v. American Nat'l Bank & Trust Co., 865 S.W.2d 302, 1993 Ky. LEXIS 156 (Ky. 1993).
6. Excessive Verdicts.
Where a verdict for defendants was less than the difference between the amount of damages they supported by evidence and the amount they admitted owing the plaintiff, the verdict was not so flagrantly against the evidence or so excessive as to authorize reversal, although the verdict did not mention the amount admittedly owing to the plaintiff. Scobee v. Donahue, 291 Ky. 374, 164 S.W.2d 947, 1942 Ky. LEXIS 244 (1942) (decided under prior law).
Research References.
Kentucky Instructions to Juries (Civil), 5th Ed., General Principles, §§ 13.01, 13.09, 13.10, 13.20.
Kentucky Instructions to Juries (Criminal), 5th Ed., General Principles, §§ 1.21, 1.22.
Rule 49.02.  General verdict accompanied by answer to interrogatories.
Text
The court may submit to the jury, together with appropriate forms for a general verdict, written interrogatories upon one or more issues of fact the decision of which is necessary to a verdict. The court shall give such written instructions as may be necessary to enable the jury both to make answers to the interrogatories and to render a general verdict, and the court shall direct the jury both to make written answers and to render a general verdict. When the general verdict and the answers are harmonious, the court shall direct the entry of the appropriate judgment upon the verdict and answers. When the answers are consistent with each other but one or more is inconsistent with the general verdict, the court may direct the entry of judgment in accordance with the answers, notwithstanding the general verdict, or may return the jury for further consideration of its answers and verdict or may order a new trial. When the answers are inconsistent with each other and one or more is likewise inconsistent with the general verdict, the court shall not direct the entry of judgment but may return the jury for further consideration of its answers and verdict or may order a new trial.
Annotations

Kentucky Bench & Bar.
Miller, An Overview of the No-Fault Act (KRS Chapter 304.39), Vol. 44, No. 2, April 1980, Ky. Bench & Bar 18.
Turley, The “New” Doctrine of Comparative Negligence in Kentucky, Volume 49, No. 1, January, 1985 Ky. Bench & Bar 8.
Kentucky Law Journal.
Germain, Remedies, 63 Ky. L.J. 777 (1974-1975).
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1. Application.
Where trial court required jury, in a personal injury action, to find a general verdict and submitted interrogatories requiring specific answers to major issues, the instructions, taken together with the interrogatories, properly presented the issues of liability and were neither erroneous nor prejudicial to defendants. Penker Constr. Co. v. Finley, 485 S.W.2d 244, 1972 Ky. LEXIS 127 (Ky. 1972).
2. Discretion of Court.
Whether or not a case should be submitted to the jury on interrogatories, thus requiring specific answers to major issues as well as finding a general verdict, is within the discretion of the trial court. Clement Bros. Constr. Co. v. Moore, 314 S.W.2d 526, 1958 Ky. LEXIS 299 (Ky. 1958).
3. Inconsistency with Verdict.
Where the legal effect of the jury's special finding was that the plaintiff was contributorily negligent and no proper issue of defendants' last clear chance negligence was presented, the general verdict imposing liability on the defendants was inconsistent with the special finding which absolved them of liability and the court should have entered judgment on the special finding for the defendants. Jones v. Slone, 304 S.W.2d 918, 1957 Ky. LEXIS 285 (Ky. 1957).
Answers to special interrogatories to the jury prevail over an inconsistent general verdict and the trial court may direct the entry of a judgment in accordance with the special answers, notwithstanding the general verdict. Callis v. Owensboro-Ashland Co., 551 S.W.2d 806, 1977 Ky. App. LEXIS 700 (Ky. Ct. App. 1977).
4. Advisory Juries.
The court is not bound by an advisory jury verdict so that the interrogatories used by the court are not subject to the rigid requirements of instructions given in a case where the issues of fact are triable by a jury as a matter of right. Wells v. Wells, 346 S.W.2d 33, 1961 Ky. LEXIS 288 (Ky. 1961).
Research References.
Kentucky Instructions to Juries (Civil), 5th Ed., General Principles, §§ 13.01, 13.09, 13.10, 13.20.
Kentucky Instructions to Juries (Criminal), 5th Ed., General Principles, §§ 1.21, 1.22.
Rule 50.  Motion for a directed verdict and for judgment notwithstanding the verdict.
Rule 50.01.  Motion for directed verdict.
Text
A party who moves for a directed verdict at the close of the evidence offered by an opponent may offer evidence in the event that the motion is not granted, without having reserved the right to do so and to the same extent as if the motion had not been made. A motion for a directed verdict which is not granted is not a waiver of trial by jury even though all parties to the action have moved for directed verdicts. A motion for a directed verdict shall state the specific grounds therefor. The order of the court granting a motion for a directed verdict is effective without any assent of the jury.
Annotations

Cross-References.
See note to CR 50.02 under heading “Failure to State Grounds,” Commonwealth v. Ragland Potter Co., 305 S.W.2d 915, 1957 Ky. LEXIS 344 (Ky. Ct. App. 1957).
Kentucky Bench & Bar.
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Kentucky Law Journal.
Clay, Significant 1969 Amendments to the Kentucky Rules of Civil Procedure, 58 Ky. L.J. 7 (1969).
Kentucky Law Survey, L'Enfant, Civil Procedure, 64 Ky. L.J. 357 (1975-1976).
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
Leathers and Mooney, Civil Procedure, 74 Ky. L.J. 355 (1985-86).
Northern Kentucky Law Review.
Bartlett, Civil Procedure, 21 N. Ky. L. Rev. 269 (1994).
Cited:  Vogt Bros. Mfg. Co. v. Stansbury, 304 S.W.2d 787, 1957 Ky. LEXIS 282 (Ky. 1957); Grayson Motor Sales, Inc. v. Shannon, 322 S.W.2d 465, 1959 Ky. LEXIS 307 (Ky. 1959); Cargo Truck Leasing Co. v. Piper, 394 S.W.2d 472, 1965 Ky. LEXIS 187 (Ky. 1965); Jewell v. Oglesby, 402 S.W.2d 439, 1966 Ky. LEXIS 368 (Ky. 1966); Old Equity Life Ins. Co. v. Combs, 437 S.W.2d 173, 1969 Ky. LEXIS 424 (Ky. 1969); Williams v. Payne, 515 S.W.2d 618, 1974 Ky. LEXIS 241, 94 A.L.R.3d 548 (Ky. 1974); Stearns v. Davis, 707 S.W.2d 787, 1985 Ky. App. LEXIS 712 (Ky. Ct. App. 1985); American Centennial Ins. Co. v. Wiser, 712 S.W.2d 345, 1986 Ky. App. LEXIS 1032 (Ky. Ct. App. 1986); Investors Heritage Life Ins. Co. v. Colson, 717 S.W.2d 840, 1986 Ky. App. LEXIS 1177 (Ky. Ct. App. 1986); Gordon v. Commonwealth, 916 S.W.2d 176, 1995 Ky. LEXIS 144 (Ky. 1995); Lambert v. Franklin Real Estate Co., 37 S.W.3d 770, 2000 Ky. App. LEXIS 18 (Ky. Ct. App. 2000); Thacker v. Commonwealth, 194 S.W.3d 287, 2006 Ky. LEXIS 174 (Ky. 2006); Williams v. Primary Care Assocs. of S. Ky., PLLC, — S.W.3d —, 2008 Ky. App. LEXIS 52 (Ky. Ct. App. 2008); Mackey v. Commonwealth, 407 S.W.3d 554,  2013 Ky. LEXIS 378 (Ky. 2013); McCleery v. Commonwealth, 410 S.W.3d 597, 2013 Ky. LEXIS 407 (Ky. 2013).
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1. Purpose.
The primary purpose of the requirement that a motion for a directed verdict shall state the specific grounds is to fairly apprise the trial judge as to the movant's position, and also to afford opposing counsel an opportunity to argue each ground before the judge makes his ruling. Carr v. Kentucky Utilities Co., 301 S.W.2d 894, 1957 Ky. LEXIS 492 (Ky. 1957).
The purpose of this rule is to apprise fairly the trial judge as to the movant's position and also to afford opposing counsel an opportunity to argue each ground before the judge makes his ruling and thus the attention of the trial judge can be focused on possible reversible errors which might otherwise be obscure with only a general motion for a directed verdict. Gulf Oil Corp. v. Vance, 431 S.W.2d 864, 1968 Ky. LEXIS 380 (Ky. 1968).
2. Motion.
3. — Consideration.
The consideration to be given a motion for summary judgment is not the same as that to be given a motion for directed verdict. Payne v. Chenault, 343 S.W.2d 129, 1960 Ky. LEXIS 102 (Ky. 1960).
Single controlling question on motion for directed verdict, either at close of plaintiff's evidence or at close of all evidence, is whether plaintiff has sustained burden of proof by more than a scintilla of evidence, or evidence of probative value having fitness to induce conviction in minds of reasonable men. James v. England, 349 S.W.2d 359, 1961 Ky. LEXIS 55 (Ky. 1961).
If, when all the evidence on both sides has been heard, reasonable men may differ on the conclusion to be drawn, the question should be for the jury; otherwise, the clear conclusion is a matter of law, one way or the other. Lee v. Tucker, 365 S.W.2d 849, 1963 Ky. LEXIS 226 (Ky. 1963).
Though several pretrial depositions had been taken and filed which could properly have been considered had the motion for a directed verdict been treated as a motion for summary judgment, it is clear that the trial court's action in directing a verdict of dismissal was based entirely on the opening statement of counsel, and therefore the depositions have no place in this review. Riley v. Hornbuckle, 366 S.W.2d 304, 1963 Ky. LEXIS 10 (Ky. 1963).
Since the court is the trier of facts in all actions tried without a jury, on defendant's motion to dismiss at the close of plaintiff's evidence the court must weigh and evaluate the evidence and not indulge every inference in the plaintiff's favor, as in the case of a motion for a directed verdict in a jury trial. Morrison v. Trailmobile Trailers, Inc., 526 S.W.2d 822, 1975 Ky. LEXIS 100 (Ky. 1975).
Under Kentucky law a directed verdict should be granted when, drawing all inferences in favor of the nonmoving party's favor and reasonable men could only conclude that the moving party was entitled to a verdict. Garrison v. Jervis B. Webb Co., 583 F.2d 258, 1978 U.S. App. LEXIS 9561 (6th Cir. 1978).
On appellate review, the test of a directed verdict is, if under the evidence as a whole, it would be clearly unreasonable for a jury to find guilt, only then is the defendant entitled to a directed verdict of acquittal. Commonwealth v. Benham, 816 S.W.2d 186, 1991 Ky. LEXIS 137 (Ky. 1991).
On motion for directed verdict, the trial court must draw all fair and reasonable inferences from the evidence in favor of the Commonwealth; if the evidence is sufficient to induce a reasonable juror to believe beyond a reasonable doubt that the defendant is guilty, a directed verdict should not be given; for the purpose of ruling on the motion, the trial court must assume that the evidence for the Commonwealth is true, but reserving to the jury questions as to the credibility and weight to be given to such testimony. Commonwealth v. Benham, 816 S.W.2d 186, 1991 Ky. LEXIS 137 (Ky. 1991).
Trial court should not grant a motion for a directed verdict unless there is a complete absence of proof on a material issue or if no disputed issues of fact exist upon which reasonable minds could differ. Furthermore, the trial court is required to consider the evidence in its strongest light in favor of the party against whom the motion was made and must give that party the advantage of every fair and reasonable intendment that the evidence can justify. Samples v. Cincinnati Ins. Co., — S.W.3d —, 2003 Ky. App. LEXIS 306 (Ky. Ct. App. 2003), aff'd in part, rev'd in part, 192 S.W.3d 311, 2006 Ky. LEXIS 139 (Ky. 2006).
4. — Denial.
Ordinarily, an error in denying a motion for a directed verdict at the close of the plaintiff's evidence is held to be cured when the defendant by his subsequent testimony has supplied the omission in the plaintiff's case. Lyon v. Prater, 351 S.W.2d 173, 1961 Ky. LEXIS 149 (Ky. 1961).
The refusal of one of the defendants to submit the case without introducing witnesses in his own behalf waived his right to rely on the insufficiency, if any, of the plaintiff's testimony, and the error, if any, in denying his motion for a directed verdict was cured by the subsequent proceedings. Lyon v. Prater, 351 S.W.2d 173, 1961 Ky. LEXIS 149 (Ky. 1961).
If a party chooses to proceed with his case after the motion is denied, he assumes the risk that his evidence will fill the gaps in his opponent's case, forfeiting his claim of error. Cutrer v. Commonwealth, 697 S.W.2d 156, 1985 Ky. App. LEXIS 621 (Ky. Ct. App. 1985).
Trial court did not err in denying defendant's motion for a directed verdict; while defendant did not properly preserve the issue of whether the motion was properly denied because the required “specific grounds” were not stated, in any event, the motion was properly denied because substantial evidence supported defendant's conviction on three (3) counts of trafficking in a controlled substance in the first degree, and, thus, his conviction was proper under a plain error standard of review and did not violate his procedural due process rights requiring a conviction to be supported by sufficient evidence. Potts v. Commonwealth, 172 S.W.3d 345, 2005 Ky. LEXIS 296 (2005).
Trial court erred when it did not grant an employer's motion for a directed verdict on the issue of future medical expenses, in a Federal Employer's Liability Act action. There was no evidence upon which the jury could determine that the reasonable cost of the employee's medical treatment would be $200,000; the record was completely lacking as to cost of future medications, frequency or duration of medications and treatment, or of past expenses from which future medical expenses could be determined. CSX Transp., Inc. v. Moody, — S.W.3d —, 2007 Ky. App. LEXIS 208 (Ky. Ct. App. 2007).
Trial court properly considered the cost of labor in replacing a convertible top defendant damaged for purposes of establishing the amount of pecuniary loss necessary to convict defendant of criminal mischief under KRS 512.020; thus, denial of defendant's motion for directed verdict of acquittal did not violate defendant's due process rights. Brown v. Commonwealth, 250 S.W.3d 671, 2007 Ky. App. LEXIS 254 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2008 Ky. LEXIS 486 (Ky. May 14, 2008).
There was sufficient reliable and relevant evidence that a patient died as a result of a seizure induced by a drug to submit the issue before the jury; hence, the trial court properly denied motions for directed verdict. Experts opined that the seizure suffered by the patient was induced by the drug because postpartum seizures attributable to the postpartum status alone rarely occurred late in the postpartum period and were much more likely to occur soon after delivery. Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93, 2008 Ky. LEXIS 114 (Ky. 2008).
5. — Absence.
The trial court had no duty to instruct the jury that the defendants were negligent as a matter of law in the absence of a proper motion for a directed verdict. Thacker's Adm'r v. Salyers, 290 S.W.2d 830, 1956 Ky. LEXIS 348 (Ky. 1956).
A party cannot cover his failure to request a verdict in his favor as a matter of law at the close of the evidence by attacking the verdict in a motion for a new trial on the ground that the verdict was against the evidence or contrary to law, as a party waives the insufficiency of his adversary's evidence when he fails to challenge it by a motion for a peremptory instruction. Claspell v. Brown, 332 S.W.2d 851, 1960 Ky. LEXIS 177 (Ky. 1960).
Where plaintiffs did not move for a directed verdict, they were not entitled on appeal to assert that the verdict for the defendant was contrary to the evidence. Schaible v. Uhl, 343 S.W.2d 578, 1961 Ky. LEXIS 425 (Ky. 1961).
Since plaintiff did not move for a directed verdict, she was not entitled to contend that the verdict was contrary to the evidence in the case. Smith v. Crenshaw, 344 S.W.2d 393, 1961 Ky. LEXIS 227 (Ky. 1961).
Where question of sufficiency of evidence to sustain the verdict was not raised at the conclusion of the introduction of the testimony, and no motion for a directed verdict was made by the plaintiffs, the plaintiffs waived their right to challenge the sufficiency of the evidence by a motion for a new trial or on appeal. Stewart v. Jackson, 351 S.W.2d 53, 1961 Ky. LEXIS 134 (Ky. 1961).
Since defendant did not appear at the trial and make a motion for a directed verdict, he was not entitled to assert on appeal that the evidence was not sufficient to sustain the verdict. Walker v. Bencini, 374 S.W.2d 368, 1963 Ky. LEXIS 177 (Ky. 1963).
6. Waiver of Right.
A party cannot supply the omission or avoid the waiver of a right to a directed verdict by moving for a new trial on the ground that the verdict is contrary to the evidence. Louisville Taxicab & Transfer Co. v. Holsclaw Transfer Co., 344 S.W.2d 828, 1961 Ky. LEXIS 260 (Ky. 1961).
Requesting instructions on the issues without asking for a peremptory instruction waives the right to a directed verdict. Louisville Taxicab & Transfer Co. v. Holsclaw Transfer Co., 344 S.W.2d 828, 1961 Ky. LEXIS 260 (Ky. 1961).
7. Statement of Grounds.
In the absence of a statement of specific ground for a motion for directed verdict, the Court of Appeals normally will not consider the question of the denial of the motion. Carr v. Kentucky Utilities Co., 301 S.W.2d 894, 1957 Ky. LEXIS 492 (Ky. 1957).
For review of a trial court's ruling on a motion for a directed verdict, it is mandatory that the grounds for the motion appear in the record on appeal. Whitesides v. Reed, 306 S.W.2d 249, 1957 Ky. LEXIS 20 (Ky. 1957).
Reviewing court could not consider trial court's order refusing a directed verdict because record did not disclose the grounds given in support of the motion. Shepperson v. Kentucky Farm Bureau Mut. Ins. Co., 310 S.W.2d 262, 1957 Ky. LEXIS 157 (Ky. 1957).
Where defendant's motions for a directed verdict appeared both in the clerk's transcript and in the court reporter's transcript of the evidence but in neither place was there shown any grounds for either of the motions set out, the Court of Appeals affirmed the judgment of the lower court. Lucas & Hussey Loose-Leaf Tobacco Warehouse, Inc. v. Howell, 320 S.W.2d 613, 1959 Ky. LEXIS 238 (Ky. 1959).
The rule is that where the record does not show the grounds on which a party's motion for a directed verdict is made, the rule denying such motion is not reviewable on appeal. Scott v. McLean County Board of Education, 357 S.W.2d 312, 1962 Ky. LEXIS 115 (Ky. 1962).
Where the record did not show any grounds for either of two (2) motions for a directed verdict, the judgment was affirmed. Gulf Oil Corp. v. Vance, 431 S.W.2d 864, 1968 Ky. LEXIS 380 (Ky. 1968).
A litigant does not have to reiterate in his motion for directed verdict the arguments and grounds he has already urged upon the court. Hercules Powder Co. v. Hicks, 453 S.W.2d 583, 1970 Ky. LEXIS 323 (Ky. 1970).
Failure to specify the ground or grounds for a directed verdict forecloses a party's right for appellate review of the court's denial of the motion for directed verdict. Hercules Powder Co. v. Hicks, 453 S.W.2d 583, 1970 Ky. LEXIS 323 (Ky. 1970).
In a prosecution for manufacturing methamphetamine, where defense counsel, at the conclusion of the Commonwealth's case, merely stated, “I make a motion for a directed verdict,” and at the conclusion of all of the evidence, simply stated that he was renewing the motion, his utterances were not sufficient to preserve the claim that defendant did not possess all of the equipment necessary to manufacture methamphetamine; therefore, defendant had not been entitled to a directed verdict. Pate v. Commonwealth, 134 S.W.3d 593, 2004 Ky. LEXIS 115 (Ky. 2004).
Second brother's CR 50.01 motion for directed verdict had to be specific enough so that the trial court understood what it was being asked to rule upon, in a case where the second brother was alleging that an alleged oral agreement that the one brother care for their elderly and ill mother in return for the second brother taking a reduced inheritance was invalid. However, despite the second brother not alleging in the trial court the proper reason the second brother believed the alleged agreement was invalid, the second brother prevailed before the appellate court and, thus, the second brother was not required to filed a CR 76.21 cross motion for discretionary review in the state supreme court to allege the correct ground of invalidity, that the agreement was unenforceable because it violated the statute of frauds, since the second brother had alleged that ground in the second brother's appellee's brief and the state supreme court could affirm on the correct ground so long as it appeared in the record. Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
8. Question of Liability.
Where evidence is equally consistent with no negligence as it is with negligence, it is the duty of the trial judge to direct a verdict in favor of the defendant. Roberts v. General Industries, Inc., 320 S.W.2d 619, 1959 Ky. LEXIS 242 (Ky. 1959).
On question of liability, the trial court should have no discretion to set aside verdict upon motion for new trial on ground that it is contrary to evidence unless in first instance verdict could have been directed. Claspell v. Brown, 332 S.W.2d 851, 1960 Ky. LEXIS 177 (Ky. 1960).
With a question of negligence, it is only where one conclusion may be reached by reasonable men that question becomes one of law for court. Greyhound Corp. v. Canter, 334 S.W.2d 276, 1960 Ky. LEXIS 224 (Ky. 1960).
Ordinarily, question whether accident was caused solely by defendant's negligence, or was contributed to by plaintiff, should be left to jury to determine, and it is only where one fair and reasonable conclusion can be drawn from the evidence that directed verdict should be given. Eichstadt v. Underwood, 337 S.W.2d 684, 1960 Ky. LEXIS 366 (Ky. 1960).
Where there was a conflict in the evidence as to whose negligence was the cause of the collision and resulting injuries, the trial court correctly overruled the motion for a directed verdict made at the conclusion of all the evidence and submitted the case to the jury. Lyon v. Prater, 351 S.W.2d 173, 1961 Ky. LEXIS 149 (Ky. 1961).
Trial court properly denied an insurer's motion for a directed verdict in an employee's suit against the insurer for underinsured motorist benefits as the employee offered sufficient evidence of his need for future medical treatment including: (1) that he was required to see his doctor every six months; (2) that he needed medication for his condition; and (3) that 15-20 percent of his doctor's patients with the same condition required further surgery. The trial court's admission of the doctor's testimony was not an abuse of discretion as the doctor had researched his practice and concluded that 15-20 percent of persons in long-term follow-up with spinal fusions would need additional surgery, and the testimony was not speculative. Samples v. Cincinnati Ins. Co., — S.W.3d —, 2003 Ky. App. LEXIS 306 (Ky. Ct. App. 2003), aff'd in part, rev'd in part, 192 S.W.3d 311, 2006 Ky. LEXIS 139 (Ky. 2006).
Trial court did not err in denying a hospital's motion for a directed verdict as to punitive damages and in instructing the jury as to punitive damages as: (1) the hospital's witnesses agreed that the decedent should have been turned every two (2) hours and the jury was not required to accept the nurses' testimony that the turning was done as part of the safety rounds, especially given the ambiguity in the medical records; (2) the air mattress was not provided until two (2) days after it was ordered; (3) a discrepancy between hospital policies and the computer information relied on by the nurses with respect to the Braden Skin Assessment resulted in a delay in the examination of the decedent by the wound care nurse and doctor; (4) the Braden Skin Assessment was erroneously performed; and (5) the wound care nurse failed to properly follow-up and respond to requests for a consultation. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
Directed verdict for a defendant left-lane driver who collided with a plaintiff right-lane driver, who fishtailed on ice and swerved into the left lane in front of the left-lane driver, was proper; there was no evidence the left-lane driver breached duty to the right-lane driver, so any verdict for the right-lane driver would have been based upon passion or prejudice, or speculation or conjecture, and not evidence of probative value that the left-lane driver breached a duty to the right-lane driver. Gibbs v. Wickersham, 133 S.W.3d 494, 2004 Ky. App. LEXIS 99 (Ky. Ct. App. 2004).
Driver whose car was rear-ended by a motorist's vehicle was not entitled to a directed verdict on the issue of liability. Although the motorist admitted he was cited for following too closely, it was a jury question as to whether the driver gave sufficient warning of her sudden stop to allow the motorist to avoid the accident if he had used due care. Robinson v. Lansford, 222 S.W.3d 242, 2006 Ky. App. LEXIS 322 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 146 (Ky. Ct. App. 2007).
Trial court properly denied an administratrix's motion for a directed verdict in a medical malpractice case because the issue of whether a doctor was negligent in slipping on the operating room floor while holding the leg of a patient who had just undergone hip replacement surgery was a question for the jury since there was no knowledge of what caused the slippery condition and since dislocation was a risk of hip replacement surgery. Witten v. Pack, 237 S.W.3d 133, 2007 Ky. LEXIS 208 (Ky. 2007).
9. Instructions.
Where defendant is entitled to a directed verdict, errors committed in instructions or similar matters are not prejudicial to plaintiff. Redding v. Independent Contracting Co., 333 S.W.2d 269, 1960 Ky. LEXIS 186 (Ky. 1960).
The requirement that an instruction must be requested is as applicable to a peremptory instruction as it is to any other. Louisville Taxicab & Transfer Co. v. Holsclaw Transfer Co., 344 S.W.2d 828, 1961 Ky. LEXIS 260 (Ky. 1961).
10. — Direct Verdicts on Prior Claims.
In lender fraud action, trial court did not err by failing to advise jury of its directed verdicts against borrower on claims based on fiduciary duty and oral contract and claims for physical injury, despite lender's contention that lack of instruction on the directed verdicts allowed the jury to consider the evidence it heard of those claims in awarding the compensatory and punitive damages, where the case was submitted to the jury on interrogatories for special verdict thereby limiting the jury's fact finding function. Hanson v. American Nat'l Bank & Trust Co., 865 S.W.2d 302, 1993 Ky. LEXIS 156 (Ky. 1993).
11. Speculation.
Speculation and supposition were insufficient to justify submission of a case to jury, and the question should have been taken from jury when evidence was so unsatisfactory as to require a resort to surmise and speculation as to how an injury occurred. C & O Ry. v. Yates, 239 S.W.2d 953, 1951 Ky. LEXIS 915 (Ky. 1951) (decided under prior law).
It is fundamental that while it is jury's province to weigh evidence, court will direct verdict where there is no evidence of probative value to support opposite result, and jury may not be permitted to reach verdict upon speculation or conjecture. Wiser Oil Co. v. Conley, 380 S.W.2d 217, 1964 Ky. LEXIS 285 (Ky. 1964).
12. Proximate Cause.
While proximate cause is normally a question for the jury, it becomes a question of law where there is no dispute about the essential facts of causation and but one conclusion may reasonably be drawn from the evidence. Clardy v. Robinson, 284 S.W.2d 651, 1955 Ky. LEXIS 29 (Ky. 1955).
Question of proximate cause in connection with occurrence of an accident is one of fact to be left to jury where such cause is open to a reasonable difference of opinion, and therefore issue of proximate cause should be withheld from the jury only if there is no dispute about the essential facts and but one conclusion may reasonably be drawn from the evidence. McCoy v. Carter, 323 S.W.2d 210, 1959 Ky. LEXIS 323 (Ky. 1959).
Estate failed to establish what caused the owner's truck to overturn, and even accepting as true that the owner did not maintain the fifth wheel property, nothing showed that wheel caused the accident; thus, the owner was entitled to a directed verdict as to punitive damages. Gibson v. Fuel Transp., Inc., 410 S.W.3d 56, 2013 Ky. LEXIS 29 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 573 (Ky. Oct. 24, 2013).
13. Two or More Defendants.
Proper practice before directing verdict in favor of one of two (2) or more defendants is to allow other defendant to present his testimony on question of liability of each and all defendants, and evidence of one defendant may inculpate the other the same as though proved as part of plaintiff's case. Lyon v. Prater, 351 S.W.2d 173, 1961 Ky. LEXIS 149 (Ky. 1961).
14. Mistakes in Opening Statement.
A directed verdict following opening statements of counsel is never based on mere insufficiency of opening statement to support case but always upon presence of admissions that are fatal to the case. Riley v. Hornbuckle, 366 S.W.2d 304, 1963 Ky. LEXIS 10 (Ky. 1963).
Correction of mistakes in opening statements are ordinarily accomplished by a further statement of counsel made to the jury by permission of the court before the motion for a directed verdict is sustained and the order carried out. Riley v. Hornbuckle, 366 S.W.2d 304, 1963 Ky. LEXIS 10 (Ky. 1963).
15. Diversity Case.
State law controls in a federal diversity case as to whether there was sufficient evidence presented to withstand a motion for a directed verdict or a motion for judgment notwithstanding the verdict. Garrison v. Jervis B. Webb Co., 583 F.2d 258, 1978 U.S. App. LEXIS 9561 (6th Cir. 1978).
16. Assumption of Risk by Defendant.
In criminal cases, if a defendant chooses to proceed with his case after a motion for a directed verdict is denied, he assumes the risk that his evidence will fill the gaps in the prosecution's case, forfeiting his claim of error. Heflin v. Commonwealth, 689 S.W.2d 621, 1985 Ky. App. LEXIS 722 (Ky. Ct. App. 1985).
If a party chooses to proceed with his case after the motion is denied, he assumes the risk that his evidence will fill the gaps in his opponent's case, forfeiting his claim of error. Cutrer v. Commonwealth, 697 S.W.2d 156, 1985 Ky. App. LEXIS 621 (Ky. Ct. App. 1985).
17. Time for Direction of Verdict.
Although the rule recognizes the right of a party to move for a directed verdict at the close of the evidence offered by an opposing party, it may be inferred from previous cases that if, at a point prior to the close of the evidence, the evidence clearly and definitely discloses no cause of action, the trial court may likewise direct a verdict. Lambert v. Franklin Real Estate Co., 37 S.W.3d 770, 2000 Ky. App. LEXIS 18 (Ky. Ct. App. 2000).
18. Employment Discrimination.
On a motion for directed verdict, failure to introduce evidence of a legitimate, non-discriminatory reason for its allegedly discriminatory employment practice is fatal to the defendant-employer's case where the plaintiff has established a prima facie case of discrimination because the defendant-employer has failed to rebut the presumption of discriminatory animus created by the plaintiff's prima facie case. Brooks v. Lexington-Fayette Urban County Hous. Auth., 132 S.W.3d 790, 2004 Ky. LEXIS 14 (Ky. 2004).
Granting an employer a directed verdict and dismissing appellant's KRS 344.280 retaliation claim was error. That she had been subpoenaed to testify in a co-worker's KRS ch. 344 suit against the employer and that her testimony from a prior unemployment compensation hearing on behalf of the coworker would have been admitted had the ch. 344 suit not settled sufficiently proved she engaged in a protected activity under ch. 344. Greenwell v. Unified Foodservice Purchasing Co-Op, LLC, 2005 Ky. App. LEXIS 79 (Ky. Ct. App. 2005), review denied, 2005 Ky. LEXIS 276 (Ky. 2005).
As a former employee failed to show that her former employer committed outrageous and intolerable conduct by inducing her to commit perjury, she failed to prove a prima facie case of intentional infliction of emotional distress and the trial court properly granted the employer a directed verdict. Greenwell v. Unified Foodservice Purchasing Co-Op, LLC, 2005 Ky. App. LEXIS 79 (Ky. Ct. App. 2005), review denied, 2005 Ky. LEXIS 276 (Ky. 2005).
Testimony that, after testifying on behalf of a former co-worker at his unemployment compensation hearing and being subpoenaed to testify for him at his KRS ch. 344 suit, an employee was reprimanded for other conduct, was stripped of her managerial duties, and was not promoted, was sufficient evidence of adverse employment action to allow her to defeat a motion for directed verdict at the close of her KRS 344.280 retaliation case. Greenwell v. Unified Foodservice Purchasing Co-Op, LLC, 2005 Ky. App. LEXIS 79 (Ky. Ct. App. 2005), review denied, 2005 Ky. LEXIS 276 (Ky. 2005).
In a KRS 344.280 retaliation case, where (1) a former employee had testified on behalf of a former co-worker at his unemployment compensation hearing and was subpoenaed to testify for him at his KRS ch. 344 suit; and (2) shortly after that suit settled, was reprimanded for other conduct, was stripped of her managerial duties, and was not promoted, evidence of the close temporal proximity between the protected activity and the adverse action was sufficient to establish a causal nexus between the two (2) so as to defeat a motion for directed verdict. Greenwell v. Unified Foodservice Purchasing Co-Op, LLC, 2005 Ky. App. LEXIS 79 (Ky. Ct. App. 2005), review denied, 2005 Ky. LEXIS 276 (Ky. 2005).
19. Illustrative Cases.
Trial court did not err in denying a manufacturer's motion for a directed verdict as to an injured party's claim for punitive damages or in instructing the jury as to punitive damages where: (1) the injured party was injured when a plastic cap attached to the metal blades on a trimmer failed, (2) the defect should have been discovered during pre-release testing of the trimmer, (3) the manufacturer could not document any testing of the trimmer, (4) a stronger metal cap was used in the version of the product sold in Italy, where the plastic version was rejected, and (5) in a company field test prior to the injured party's injury, the plastic capped trimmer failed and shattered, yet the company did not recall the product. Sufix, U.S.A., Inc. v. Cook, 128 S.W.3d 838, 2004 Ky. App. LEXIS 47 (Ky. Ct. App. 2004).
As defendant's repeated failure to cure defects in equipment sold to plaintiff and its failure to honor promises to cure the defects were not sufficient to sustain a fraud action, the trial court erred when it failed to direct a verdict in favor of defendant on plaintiff's fraud claim. Thomas & Betts Corp. v. A & A Mech., Inc., — S.W.3d —, 2004 Ky. App. LEXIS 339 (Ky. Ct. App. 2004), review denied and ordered not published, — S.W.3d —, 2005 Ky. LEXIS 269 (Ky. Sept. 14, 2005).
Trial court erred by allowing a bank customer's claim for invasion of privacy to go to the jury, instead of directing a verdict in favor of the bank, because the bank's breach of a confidentiality agreement not to disclose the customer's involvement in a financed project was not an intrusion on the part of the bank. The disclosure of information held in confidence was not an intrusion because the customer himself voluntarily revealed the information to the bank and then made an agreement of confidentiality which was violated by the disclosure of the information to a third party, with such conduct not being an intrusion upon seclusion. Johns v. Firstar Bank, NA, 2006 Ky. App. LEXIS 85 (Ky. Ct. App. 2006), review denied, Firststar Bank, NA v. Johns, 2007 Ky. LEXIS 253 (Ky. 2007).
Evidence supported a jury's verdict for an employee in his claim brought under KRS 342.197, alleging that he was discharged for seeking workers'  compensation benefits; thus, the employer's motions for a directed verdict and for judgment notwithstanding the verdict were properly denied. While the accident was the employee's third within a two-year period, the employer's written policy did not mandate termination in such an instance, and there was a coincidental closeness in time between the firing and the claim for benefits. Griffin Indus. v. Mullen, 2006 Ky. App. LEXIS 96 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 164 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 44 (Ky. 2007).
Defendant's assertion in a motion for a directed verdict of acquittal that there was insufficient evidence to convict defendant of the crimes charged did not adequately preserve for appellate review defendant's claim on appeal that the Commonwealth failed to prove the element of forcible compulsion beyond a reasonable doubt, as required for convictions under KRS 510.040, KRS 510.070, and KRS 510.110; the matter can be reviewed for palpable error only. Bratcher v. Commonwealth, 2006 Ky. App. LEXIS 363 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 87 (Ky. 2007).
Defendant failed to preserve its claims that the evidence was insufficient because it did not prove it made a motion for a directed verdict at the close of its evidence. Its allegations in post-trial affidavits that its mid-trial motion for a directed verdict was renewed at the end of trial were no substitute for an actual record of such a renewed motion being made, especially as they were contradicted by opposing affidavits. Steel Techs., Inc. v. Congleton, 234 S.W.3d 920, 2007 Ky. LEXIS 125 (Ky. 2007).
Directed verdict in favor of an owner in a premises liability claim brought by an invitee who was struck by a bullet accidentally fired from an arrestee's gun during his arrest was proper; there was no evidence that the owner knew or reasonably should have known that anyone was in imminent danger of being injured by arrestee. The invitee also failed to present any testimony that the presence of additional security would have prevented his injury, where the accidental shooting occurred after an officer had arrived on the scene. Bugg v. Am. Legion, 2007 Ky. App. LEXIS 163 (Ky. Ct. App. 2007), review denied and ordered not published, — S.W.3d —, 2007 Ky. LEXIS 249 (Ky. 2007).
In a dispute over a lessee's option to purchase the lessor's property, whether the lessee gave notice of closing the purchase to the lessor's son was a question of fact for resolution by the jury. A directed verdict therefore was not justified as to this issue. Masterson v. George, — S.W.3d —, 2007 Ky. App. LEXIS 252 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 152 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 275 (Ky. May 13, 2009).
Defendant's conviction for robbery in the first degree, in violation of KRS 515.020, was not clearly unreasonable; the evidence was adequate to overcome the directed verdict motions that defendant made pursuant to CR 50.01, and there was no palpable error under RCr 10.26 where the jury was properly instructed that proof that defendant actually possessed the gun was not required under KRS 515.020(1)(c). Mitchell v. Commonwealth, 231 S.W.3d 809, 2007 Ky. App. LEXIS 280 (Ky. Ct. App. 2007).
Insurer was not entitled to a directed verdict as to whether it provided the required 14 days'  notice before canceling a policy for nonpayment of premium, under KRS 304.20-320(2)(b) and 806 KAR 20.010, because, although the insureds were advised in October that their coverage was canceled as of September 6, based on the 14 days'  notice provided on August 23, an issue of fact existed as to whether the August 23 notice was sufficient in light of subsequent events including the insurer's acceptance of a premium payment and its issuance of additional premium notices. OHIC Ins. Co. v. Haj-Hamed, — S.W.3d —, 2007 Ky. App. LEXIS 455 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 57 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 528 (Ky. Nov. 25, 2009).
Trial court erred by failing to direct a verdict in an insurer's favor as to whether it provided the required 75 days'  notice before otherwise canceling a policy, under KRS 304.20-320(2)(b) and 806 KAR 20.010, because the jury's finding that the insurer failed to comply with the 75 days'  notice requirement was palpably or flagrantly contrary to the evidence presented at trial. OHIC Ins. Co. v. Haj-Hamed, — S.W.3d —, 2007 Ky. App. LEXIS 455 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 57 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 528 (Ky. Nov. 25, 2009).
Trial court did not err by granting a directed verdict on the insureds'  claims that the insurer acted in bad faith and violated the Unfair Claims Settlement Practices Act by failing to provide benefits coverage for an insured event because the record was undisputed that the insurance policy was a “claims made” policy which covered only those claims made before the policy's expiration; the malpractice claim was not filed until after the policy's expiration, and there was no proof of an obligation to pay the claim. OHIC Ins. Co. v. Haj-Hamed, — S.W.3d —, 2007 Ky. App. LEXIS 455 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 57 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 528 (Ky. Nov. 25, 2009).
In an age discrimination action, the trial court did not err in denying the former employer's motion for a directed verdict on the basis that the employee failed to establish that age was the motivating factor for the employee's discharge, because at least five other persons, all more than 10 years younger than the 47 year old employee, were hired after the employee's discharge. Childers Oil Co. v. Adkins, 256 S.W.3d 19, 2008 Ky. LEXIS 150 (Ky. 2008).
Because KRS 433.236, Kentucky's shopkeeper's privilege, authorized a store employee's investigation into a possible shoplifting incident and detention of a customer for a reasonable amount of time, when such was coupled with the fact that the evidence showed that she was not mistreated in any way, the trial court erred in failing to direct a verdict in favor of that employee and his employer. Messer v. Robinson, 250 S.W.3d 344, 2008 Ky. App. LEXIS 75 (Ky. Ct. App. 2008).
In a medical negligence action, the trial court did not err in denying a directed verdict to a doctor, as the record belied his assertion that the patient failed to put forth any evidence about her stillborn baby's viability. Woolum v. Hillman, — S.W.3d —, 2008 Ky. App. LEXIS 138 (Ky. Ct. App. 2008), aff'd, 329 S.W.3d 283, 2010 Ky. LEXIS 262 (Ky. 2010).
Since there was no issue upon which reasonable minds could differ regarding an injured person's past medical expenses, the trial court did not err by granting a directed verdict on that issue. Morgan v. Scott, 291 S.W.3d 622, 2009 Ky. LEXIS 98 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 391 (Ky. Oct. 1, 2009).
As there was nothing which would lead a court to conclude that a jury verdict was palpably or flagrantly against the evidence such that it indicated the jury reached the verdict as a result of passion or prejudice, the alleged injured person was not entitled to a judgment notwithstanding the verdict where the alleged injured person did not seek medical treatment for three months and the jury found in favor of a driver as to damages. Peters v. Wooten, 297 S.W.3d 55, 2009 Ky. App. LEXIS 111 (Ky. Ct. App. 2009).
In a retired employee's claim under the Federal Employers'  Liability Act (FELA), 45 U.S.C.S. §§ 51-60, in which he claimed that he developed carpel tunnel syndrome as a result of his employer's failure to provide a reasonably safe place to work, where the employee retired in 2000 and filed suit in 2003 but testified at trial that he first began to experience problems with his hands in 1999, the trial court erred in concluding that this testimony constituted a judicial admission that the employee knew the cause of his problems in 1999, in concluding that the employee's claim was time-barred under FELA's three year statute of limitations, and in granting the employer's motion for a directed verdict because a cause of action under FELA accrued when the employee knew or reasonably should have know not only about the injury but about the cause of the injury as well. The trial court improperly invaded the province of the jury in resolving the factual issue of when the employee knew or should have known that his medical condition was attributable to his working conditions. Zapp v. Csx Transp., Inc., 300 S.W.3d 219, 2009 Ky. App. LEXIS 181 (Ky. Ct. App. 2009).
Directed verdict under CR 50.01 was properly granted to a sponsor of a haunted trail because it breached no duty to a minor who cut his finger with a machete; the minor was engaging in activities outside of the proper scope of employment, and the sponsor did not breach its duty of care by failing to warn the minor of a dangerous condition. Gaines v. Diamond Pond Prods., — S.W.3d —, 2010 Ky. App. LEXIS 237 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 328 (Ky. Nov. 16, 2011).
Defendant's motion for directed verdict was properly denied, CR 50.01, as circumstantial evidence supported her conviction on drug trafficking offenses; the confirmation by chemical testing of two of the alleged illicit drugs lent support to the likelihood that the other was authentic. Jones v. Commonwealth, 331 S.W.3d 249, 2011 Ky. LEXIS 12 (Ky. 2011).
As the court found that the owner was entitled to a directed verdict as to punitive damages, the court did not need to address whether the damages award was based on prejudice or unconstitutionally excessive. Gibson v. Fuel Transp., Inc., 410 S.W.3d 56, 2013 Ky. LEXIS 29 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 573 (Ky. Oct. 24, 2013).
After an opening statement, a directed verdict was improperly entered in a medical negligence case based on lack of informed consent because the circuit court prematurely determined that expert testimony was required to demonstrate the standard of care and a breach thereof. Application of the exception to the expert testimony requirement was highly fact specific and was dependent upon whether the failure to disclose was obvious and apparent to a layman based upon the underlying facts established by the evidence at trial; no evidence was heard or introduced in this case before the directed verdict was granted. Harrington v. Argotte, — S.W.3d —, 2015 Ky. App. LEXIS 114 (Ky. Ct. App. 2015).
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Rule 50.02.  Motion for judgment notwithstanding the verdict — Alternative motion for new trial.
Text
Not later than 10 days after entry of judgment, a party who has moved for a directed verdict at the close of all the evidence may move to have the verdict and any judgment entered thereon set aside and to have judgment entered in accordance with his motion for a directed verdict; or if a verdict was not returned, such party within 10 days after the jury has been discharged may move for judgment in accordance with his motion for a directed verdict. A motion for a new trial may be joined with this motion, or a new trial may be prayed for in the alternative. If a verdict was returned the court may allow the judgment to stand or may reopen the judgment and either order a new trial or direct the entry of judgment as if the requested verdict had been directed. If no verdict was returned the court may direct the entry of judgment as if the requested verdict had been directed or may order a new trial.
History
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1. In General.
A judgment notwithstanding verdict on the ground the pleadings do not support the verdict, formerly recognized by the Civil Code, may no longer be obtained under the new Rules of Civil Procedure. Ashland Oil & Refining Co. v. Hudson, 275 S.W.2d 585, 1955 Ky. LEXIS 362 (Ky. 1955).
2. Proper Motions.
3. — Consideration.
The considerations governing a proper decision on a motion for a judgment notwithstanding the verdict are exactly the same as those first presented on a motion for a directed verdict at the close of all the evidence. Cassinelli v. Begley, 433 S.W.2d 651, 1968 Ky. LEXIS 286 (Ky. 1968).
The only ground on which a motion for judgment n.o.v. can be granted is that the movant asked for and was entitled to a directed verdict at the end of all the evidence. Commonwealth, Dep't of Highways v. Enoch, 523 S.W.2d 633, 1975 Ky. LEXIS 120 (Ky. 1975).
In a highway condemnation case, where there were three (3) estimates of the value of the land with mineral rights, it was not possible for the trial court to direct a verdict fixing the value and hence there was no sustainable basis for a judgment n.o.v. Commonwealth, Dep't of Highways v. Enoch, 523 S.W.2d 633, 1975 Ky. LEXIS 120 (Ky. 1975).
Where the record showed that only one fair and reasonable conclusion could be drawn from the evidence and that no reasonable person could find that the movants acted in bad faith in discharging the plaintiff from their employment, the evidence was not sufficient to sustain the verdict which was rendered against the movants, and therefore the motion for a judgment n.o.v. should have been granted. Crest Coal Co. v. Bailey, 602 S.W.2d 425, 1980 Ky. LEXIS 244 (Ky. 1980).
4. — Failure to State Grounds.
A motion for judgment notwithstanding the verdict was wholly dependent and was based upon the erroneous overruling of a motion for a directed verdict made at the conclusion of all the evidence, and where plaintiff failed to state its grounds for its motion for a directed verdict, in legal effect it made no such motion; hence the trial court correctly overruled plaintiff's motion for judgment notwithstanding the verdict. Commonwealth v. Ragland Potter Co., 305 S.W.2d 915, 1957 Ky. LEXIS 344 (Ky. 1957).
The Court of Appeals is not authorized to hold that the trial court erred in refusing to direct a verdict and in subsequently refusing to enter judgment notwithstanding the verdict where no motion for a directed verdict is found in the record. Whitesides v. Reed, 306 S.W.2d 249, 1957 Ky. LEXIS 20 (Ky. 1957).
The motion for judgment notwithstanding the verdict was wholly dependent on the motion for a directed verdict and, where the grounds for the motion for a directed verdict were not stated in accordance with CR 50.01, for purposes of the appeal, such motion for judgment notwithstanding the verdict was never made. Whitesides v. Reed, 306 S.W.2d 249, 1957 Ky. LEXIS 20 (Ky. 1957).
5. — Absence.
The question of defendants' negligence could have been presented to the trial court by a motion to direct the jury to find a verdict in favor of the plaintiffs on the liability of the defendants for damages, leaving the amount of the damages to be determined by the jury if the motion was sustained, and after an adverse ruling and verdict, the question could have been presented again by a motion for judgment notwithstanding the verdict, but the trial court had no duty to make such rulings in the absence of proper motions. Thacker's Adm'r v. Salyers, 290 S.W.2d 830, 1956 Ky. LEXIS 348 (Ky. 1956).
Since the administrator did not move for a judgment notwithstanding the verdict but instead moved for a new trial, the Court of Appeals granted the relief requested with instructions that if the evidence was substantially the same at the second trial, a verdict should be directed for the administrator, where the evidence presented at the first trial had failed to support the nephew's claim against the estate of his deceased uncle. Duff v. Duff, 299 S.W.2d 786, 1957 Ky. LEXIS 422 (Ky. 1957).
Where evidence was insufficient to sustain judgment and no motion was made for judgment notwithstanding verdict was made, Court of Appeals was powerless to direct that judgment be entered for appellant. Royal Crown Bottling Co. v. Smith, 303 S.W.2d 270, 1957 Ky. LEXIS 240 (Ky. 1957).
Where plaintiff did not request a verdict in his favor as a matter of law at the close of the evidence, he was not in a position to move for a judgment notwithstanding the verdict. Claspell v. Brown, 332 S.W.2d 851, 1960 Ky. LEXIS 177 (Ky. 1960).
The reviewing court could only remand the case for a new trial, even though the defendants were entitled to a directed verdict, since they did not move for a judgment notwithstanding the verdict. Gross v. Barrett, 350 S.W.2d 457, 1961 Ky. LEXIS 93 (Ky. 1961).
A new trial was all that could be granted on appeal where plaintiff was entitled to a directed verdict, which was denied, and failed to follow up his motion for a directed verdict with a motion for judgment notwithstanding the verdict and moved only for a new trial. Flynn v. Songer, 399 S.W.2d 491, 1966 Ky. LEXIS 471 (Ky. 1966).
Where defendant had failed to move for a directed verdict, his motion for a judgment notwithstanding the verdict was not sustainable. Lee v. Dutli, 403 S.W.2d 703, 1966 Ky. LEXIS 344 (Ky. 1966).
Although the defendant was entitled to a directed verdict of liability on his counterclaim, he was not entitled to judgment notwithstanding the verdict because he did not meet the requirement for such judgment of having moved for a directed verdict “at the close of all the evidence.” Hall v. King, 432 S.W.2d 394, 1968 Ky. LEXIS 324 (Ky. 1968).
6. —Illustrative Cases.
Where an attorney's employee encouraged him to pursue a class action lawsuit against a drug manufacturer and solicited clients on his behalf, where the attorney allegedly agreed to pay the employee more than a million dollars over a 10-year period if the suit was successful, where the attorney, after settling the case and receiving a substantial fee, failed to live up to his alleged promise, and where the employee filed a breach of contract suit and received a verdict in her favor, the trial court did not err in entering a judgment notwithstanding the verdict in favor of the attorney because the alleged contract was unenforceable under the statute of frauds in that the contract was not to be performed within one year and the attorney did not sign a writing consistent with the alleged oral agreement. Sawyer v. Mills, 295 S.W.3d 79, 2009 Ky. LEXIS 195 (Ky. 2009).
7. Findings of Jury.
Even though accidents involving children are unfortunate, motorists are not insurers of the children, and it is the duty of the court to set aside a jury verdict which imposes liability, upon sympathetic considerations, where fault is not shown. Brothers v. Cash, 332 S.W.2d 653, 1959 Ky. LEXIS 24 (Ky. 1959).
A verdict contrary to the instructions, right or wrong, is contrary to law. Greenup County v. Redmond, 335 S.W.2d 335, 1960 Ky. LEXIS 255 (Ky. 1960).
Where verdict would have to be set aside as being flagrantly against evidence, court should direct verdict in accordance therewith. Kentucky Power Co. v. Dillon, 345 S.W.2d 486, 1961 Ky. LEXIS 271 (Ky. 1961).
Although it is the province of the jury to weigh the evidence, where there is no evidence of probative value, as may be determined by the court, to support a cause of action or a defense or to support a verdict, the court should direct a verdict accordingly. Kentucky Transport Corp. v. Spurlock, 354 S.W.2d 509, 1961 Ky. LEXIS 10 (Ky. 1961).
Where party throughout the proceedings had asserted its right to judgment conditioned upon a jury finding that the other party's employe was negligent in causing the accident, and where the jury made such a finding, his right to judgment coalesced as a matter of law and the motion for judgment notwithstanding the verdict should have been treated as a motion to alter or amend or vacate a judgment. Cargo Truck Leasing Co. v. Piper, 394 S.W.2d 472, 1965 Ky. LEXIS 187 (Ky. 1965).
Trial court properly granted judgment notwithstanding the verdict pursuant to CR 50.02 to a construction company in a wrongful death action; the workers' compensation exclusivity statute, KRS 342.610(4), applied to bar the action, as the company's violations of safety rules in relation to a trench which collapsed on a worker did not constitute a deliberate intention to kill the worker. Moore v. Envtl. Constr. Corp., 147 S.W.3d 13, 2004 Ky. LEXIS 188 (Ky. 2004), rehearing denied, 2004 Ky. LEXIS 301 (Ky. 2004).
8. Discretion of Appellate Court.
Where trial court erred, because of lack of evidence to support the averments of petition that driver of defendant's truck was his agent or employe, in not directing verdict for defendant, judgment was reversed with directions to enter judgment for defendant, in conformity with defendant's motion for judgment notwithstanding verdict. Bowling v. Lewis, 287 S.W.2d 629, 1955 Ky. LEXIS 122 (Ky. 1955).
Although one of the defendants who was entitled to judgment had filed a motion for judgment which was, for all intents and purposes, a motion for judgment notwithstanding the verdict, and although a new trial was unsought and doubtlessly unwanted by this defendant, the trial court could grant a new trial under this rule. Moutardier v. Webb, 300 S.W.2d 791, 1957 Ky. LEXIS 474 (Ky. 1957).
The trial judge erred in failing to direct a verdict for the defendants but, as their motion for a new trial did not ask for judgment notwithstanding the verdict, as allowed under this rule, the judgment was reversed with directions that should the evidence be substantially the same on another trial, the court should direct a verdict for the defendants at the conclusion of the plaintiffs' evidence; however, had the defendants seen fit to move the trial judge for a verdict non obstante, the Court of Appeals could have reversed the judgment with directions to enter one for defendants rather than for a new trial. Eades v. Stephens, 302 S.W.2d 117, 1957 Ky. LEXIS 175 (Ky. 1957).
Where Court of Appeals concludes that a judgment must be reversed, it may, in its discretion, direct entry of a new judgment without remanding the case for a retrial. Ingram v. Galliher, 309 S.W.2d 763, 1958 Ky. LEXIS 361 (Ky. 1958).
It is within the discretion of the Court of Appeals, upon reversing a judgment, whether to direct granting of the appellant's lower-court motion for judgment n.o.v. Cheshire v. Barbour, 455 S.W.2d 62, 1970 Ky. LEXIS 245 (Ky. 1970).
9. Questions of Law.
When an appellate court passes on a question and remands case for further proceedings consistent with opinion or for a directed verdict conditioned upon evidence being the same upon another trial, the question of law settled by the opinion is final and precludes reconsideration of the alleged error. Copley v. Craft, 341 S.W.2d 70, 1960 Ky. LEXIS 66 (Ky. 1960).
10. Improper Instructions.
A motion for judgment notwithstanding the verdict under this rule will be granted in an insurance case where the trial court erroneously gave instructions authorizing the jury to return a verdict higher in amount than supported by the evidence and allowing recovery for consequential damages. United States Fidelity & Guaranty Co. v. Fyffe, 471 S.W.2d 23, 1971 Ky. LEXIS 225 (Ky. 1971).
11. Failure to Move for Directed Verdict.
Kentucky courts have consistently construed this rule as precluding a party from obtaining a judgment notwithstanding the verdict if said party failed to move for a directed verdict at the close of all the evidence. Myers v. Louisville, 590 S.W.2d 348, 1979 Ky. App. LEXIS 488 (Ky. Ct. App. 1979).
Where the defendants failed to move for a directed verdict at the close of the evidence, and failed to designate positions of the trial proceedings they wished included in the record, they were not entitled to judgment non obstante veredicto. Huddleston v. Murley, 757 S.W.2d 216, 1988 Ky. App. LEXIS 136 (Ky. Ct. App. 1988).
12. Time for Motion.
When a judgment is entered prior to the effective date expressly set forth in the judgment, the judgment should not be deemed to have been entered until its effective date for the purpose of computing time under the civil rules of procedure. Ohio River Pipeline Corp. v. Landrum, 580 S.W.2d 713, 1979 Ky. App. LEXIS 398 (Ky. Ct. App. 1979).
13. Diversity Case.
State law controls in a federal diversity case as to whether there was sufficient evidence presented to withstand the motion for a directed verdict or a motion for judgment notwithstanding the verdict. Garrison v. Jervis B. Webb Co., 583 F.2d 258, 1978 U.S. App. LEXIS 9561 (6th Cir. 1978).
14. Appeal.
Section 115 of the Kentucky Constitution, founded in the prohibition against double jeopardy, does not prevent an appeal by the Commonwealth when a jury has returned a verdict of guilty which has been set aside by a ruling of law to a postverdict motion; if error was made in such ruling as determined on appeal, the verdict is simply reinstated. Commonwealth v. Brindley, 724 S.W.2d 214, 1986 Ky. LEXIS 321 (Ky. 1986).
When appellee worker filed an action against appellant transportation company under the Federal Employers Liability Act, 45 U.S.C.S. §§ 51-60, the jury returned a verdict in his favor and awarded damages; appellant's oral motion made at the close of trial for JNOV and/or a new trial was not premature under CR 50.02 and did toll the time for taking an appeal under CR 73.02(1)(e). Appellant's notice of appeal was timely, because it was filed within the 30-day period after service of the order denying its motion for a new trial under CR 77.04(2). CSX Transp., Inc. v. Moody, 313 S.W.3d 72,  2010 Ky. LEXIS 113 (Ky. 2010).
15. Appeal from Small Claims Division.
The time to take an appeal from a small claims division judgment under KRS 24A.340 is not tolled by motions under this rule, CR 50.02, 52.02 and  CR 59. Hibberd  v. Neil Huffman Datsun, Inc., 791 S.W.2d 726, 1990 Ky. App. LEXIS 87 (Ky. Ct. App. 1990).
16. Denial of Motion Proper.
Trial court properly denied a motion for judgment notwithstanding the verdict on a jury verdict in favor of an employee on a slander claim; statements allegedly made by a supervisor that the employee had engaged in a sexual liaison with a co-worker and that the employee had attempted to misappropriate company funds, constituted slander per se and the employee was not required to plead special damages or that she had suffered an injury to her reputation. DAV, Dept of Ky, Inc. v. Crabb, 182 S.W.3d 541, 2005 Ky. App. LEXIS 160 (Ky. Ct. App. 2005).  
In a property damage action against a water district, the district's motion for judgment notwithstanding the verdict under CR 50.02 was properly denied as the owners were not required to present evidence of cost of repair damages when the owners sought recovery for diminution in value of their property based on sewage damage and evidence was presented that the owners could not repair the damage. Mt. Water Dist. v. Smith, 314 S.W.3d 312,  2010 Ky. App. LEXIS 91 (Ky. Ct. App. 2010).
Court of appeals erred in reversing a judgment in favor of a patient in a second medical malpractice trial and in ordering dismissal of the patient's claims because the trial court properly exercised its discretion under the rule in the first trial when it ordered a new trial based on the improper admission of x-rays and denied the hospital's motion for JNOV. Savage v. Three Rivers Med. Ctr., 390 S.W.3d 104, 2012 Ky. LEXIS 159 (Ky. 2012).
17. Basis.
A judgment non obstante veredicto must be based upon what the pleadings show and not upon deductions from the evidence. World Fire & Marine Ins. Co. v. Tapp, 286 Ky. 650, 151 S.W.2d 428, 1941 Ky. LEXIS 311 (1941) (decided under prior law).
A motion for judgment non obstante veredicto may not be used to test the sufficiency of the evidence adduced on the trial, since the motion is applicable to the rights of the parties as disclosed by the pleadings only. Roe v. Gentry's Ex'x, 290 Ky. 598, 162 S.W.2d 208, 1942 Ky. LEXIS 467 (1942) (decided under prior law).
18. Denial of Peremptory Instruction.
It was the rule in this jurisdiction that a court could not, after erroneously denying a motion for a peremptory instruction, grant a motion for a judgment non obstante veredicto. Roe v. Gentry's Ex'x, 290 Ky. 598, 162 S.W.2d 208, 1942 Ky. LEXIS 467 (1942) (decided under prior law).
19. Defective Petition.
When the petition failed to state facts sufficient to constitute a cause of action, unless the defect was cured by an answer, the defendant was entitled to a judgment notwithstanding the verdict. Louisville & N.R.R. v. Home Fruit & Produce Co., 310 Ky. 269, 220 S.W.2d 558, 1949 Ky. LEXIS 893 (1949); Drybrough v. Veech, 238 S.W.2d 996, 1951 Ky. LEXIS 825, 27 A.L.R.2d 793 (Ky. 1951) (decided under prior law).
Where a petition failed to state a duty owed by the defendant, a judgment notwithstanding the verdict should have been entered for the defendant. Drybrough v. Veech, 238 S.W.2d 996, 1951 Ky. LEXIS 825, 27 A.L.R.2d 793 (Ky. 1951) (decided under prior law).
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Rule 50.03.  Conditional rulings on grant or denial of motion for judgment notwithstanding the verdict.
Text
(1)  If the motion for judgment notwithstanding the verdict, provided for in Rule 50.02, is granted, the court shall also rule on the motion for a new trial, if any, by determining whether it should be granted if the judgment is thereafter vacated or reversed, and shall specify the grounds for granting or denying the motion for the new trial. If the motion for a new trial is thus conditionally granted, the order thereon does not affect the finality of the judgment. In case the motion for a new trial has been conditionally granted and the judgment is reversed on appeal, the new trial shall proceed unless the appellate court has otherwise ordered. In case the motion for a new trial has been conditionally denied, the appellee on appeal may assert error in that denial; and if the judgment is reversed on appeal, subsequent proceedings shall be in accordance with the order of the appellate court.
(2)  The party whose verdict has been set aside on motion for judgment notwithstanding the verdict may serve a motion for a new trial pursuant to Rule 59 not later than 10 days after entry of the judgment notwithstanding the verdict.
(3)  If the motion for judgment notwithstanding the verdict is denied, the party who prevailed on that motion may, as appellee, assert grounds entitling him to a new trial in the event the appellate court concludes that the trial court erred in denying the motion for judgment notwithstanding the verdict. If the appellate court reverses the judgment, nothing in Rule 50 precludes it from determining that the appellee is entitled to a new trial, or from directing the trial court to determine whether a new trial shall be granted.
History
(Amended effective July 1, 1969.)
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Cited:  Citizens Tel. Co. v. Anderson, 291 S.W.2d 527, 1956 Ky. LEXIS 377 (Ky. 1956); Chesapeake & O. R. Co. v. Trimble, 306 S.W.2d 310, 1957 Ky. LEXIS 50 (Ky. 1957); Adams v. Parsons, 313 S.W.2d 426, 1958 Ky. LEXIS 268 (Ky. 1958); Wolchik v. Siler, 329 S.W.2d 369, 1959 Ky. LEXIS 158 (Ky. 1959); Burke v. Blair, 349 S.W.2d 836, 1961 Ky. LEXIS 74 (Ky. 1961); Louisville & N. R. Co. v. Troutman, 351 S.W.2d 516, 1961 Ky. LEXIS 176 (Ky. 1961); Chaplin v. Bessire & Co., 361 S.W.2d 293, 1962 Ky. LEXIS 241 (Ky. 1962); Mullins v. Bullens, 383 S.W.2d 130, 1964 Ky. LEXIS 15 (Ky. 1964); Smith v. Akers, 393 S.W.2d 882, 1965 Ky. LEXIS 250 (Ky. 1965); Hensley v. Paul Miller Ford, Inc., 508 S.W.2d 759, 1974 Ky. LEXIS 625 (Ky. 1974).
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 	4. 	Jury Findings.
 	5. 	Timely.
 	6. 	Denial Proper.
 	7. 	Grant Proper.
1. In General.
This rule does not create a new type of motion but, while recognizing a joint motion, provides the procedure to be followed in the event both motions are filed, either jointly or separately. Highway Transport Co. v. Daniel Bakers Co., 398 S.W.2d 501, 1965 Ky. LEXIS 47 (Ky. 1965).
2. Construction.
This rule allows the joinder of a motion for new trial with a motion for judgment notwithstanding the verdict and requires the trial court, upon granting a judgment notwithstanding the verdict, to also rule on the motion for new trial. Stewart v. Brandenburg, 383 S.W.2d 122, 1964 Ky. LEXIS 9 (Ky. 1964).
Since nothing in this rule relates to the time of filing, it cannot be construed as enlarging the time for making a motion for judgment notwithstanding the verdict. Highway Transport Co. v. Daniel Bakers Co., 398 S.W.2d 501, 1965 Ky. LEXIS 47 (Ky. 1965).
3. Appellate Court Authority.
Where facts showed that plaintiff failed to sustain the burden of proof, a verdict should have been directed for the defendant, and where the defendant had moved for a directed verdict at the close of the plaintiff's evidence, and again at the close of all the evidence, while following the verdict, the defendant had moved for a judgment notwithstanding the verdict, or in the alternative for a new trial, the Court of Appeals had the authority to direct the lower court to enter judgment notwithstanding the verdict rather than directing that a new trial be granted. Coca Cola Bottling Works v. Bingham, 277 S.W.2d 468, 1955 Ky. LEXIS 467 (Ky. 1955).
It is within Court of Appeals' discretion upon reversing a judgment whether or not to direct a judgment notwithstanding the verdict rather than to direct a new trial. Louisville & N. R. Co. v. Taylor, 290 S.W.2d 608, 1956 Ky. LEXIS 334 (Ky. 1956).
Where, after the facts had been fully developed, the Court of Appeals decided that the defendants were not negligent, they had the power to direct a judgment notwithstanding the verdict rather than to direct a new trial. Louisville & N. R. Co. v. Taylor, 290 S.W.2d 608, 1956 Ky. LEXIS 334 (Ky. 1956).
Where defendant had moved for a directed verdict at the close of the case, together with a motion for judgment notwithstanding the verdict following the rendition of the verdict, such motions being overruled, and where the Court of Appeals concluded that the Circuit Court should have sustained the defendant's motion for a directed verdict, it directed the Circuit Court to enter a judgment in defendant's favor notwithstanding the verdict. Verkamp Corp. of Kentucky v. Hubbard, 296 S.W.2d 740, 1956 Ky. LEXIS 236 (Ky. 1956).
Where defendant moved for a directed verdict at the close of the plaintiff's evidence, as well as at the close of all the evidence and following the rendition of the verdict, moved for judgment notwithstanding the verdict and in the alternative for a new trial, but all such motions were overruled, the Court of Appeals had authority to direct the lower court to enter judgment, notwithstanding the verdict, rather than direct that a new trial be granted, as it saw no need for a new trial in the case. Louisville & N. R. Co. v. Hines, 302 S.W.2d 553, 1956 Ky. LEXIS 5 (Ky. 1956).
Where defendant had moved for a judgment notwithstanding the verdict and the facts of the case had been fully developed so that upon a retrial the plaintiff, it seemed, could produce no better or additional evidence to sustain his cause of action, the Court of Appeals reversed the judgment with directions to enter a judgment for the defendant. Couch v. Hensley, 305 S.W.2d 765, 1957 Ky. LEXIS 336 (Ky. 1957).
Where evidence is insufficient to take case to the jury, the Court of Appeals has the authority, where defendant's motions for a directed verdict and for judgment notwithstanding the verdict were overruled, to direct the Circuit Court to enter judgment notwithstanding the verdict rather than directing that a new trial be granted. Hoskins v. Hoskins, 316 S.W.2d 368, 1958 Ky. LEXIS 47 (Ky. 1958).
Where defendant had moved for a directed verdict at the close of the plaintiff's evidence, as well as at the close of all the evidence, and had moved for a judgment notwithstanding the verdict following the rendition of the verdict, but all such motions were overruled, the Court of Appeals had the authority to direct the lower court to enter judgment, notwithstanding the verdict, rather than direct that a new trial be granted, in view of the evidence recited and the law applicable thereto. Dick v. Higgason, 322 S.W.2d 92, 1959 Ky. LEXIS 290 (Ky. 1959).
4. Jury Findings.
Where, both in a memorandum opinion and in the judgment, the trial judge stated that if he had not granted a judgment notwithstanding the verdict he would have ordered a new trial because the $10,000 award for pain and suffering was excessive and because the change from a finding of “no damages” to an obviously reluctant verdict of $10,000 showed “that something went wrong in the jury room,” the Court of Appeals, without determining whether the amount was excessive, granted a new trial in accordance with this rule. Shewmaker v. Louisville & N. R. Co., 403 S.W.2d 283, 1966 Ky. LEXIS 336 (Ky. 1966).
5. Timely.
The appeal was from the trial court's judgment granting the motion for judgment n.o.v., as amended by the order 15 days later conditionally overruling the motion for new trial; the subsequent attempts by the trial court to amend its judgment were untimely pursuant to this rule for not being made within 10 days from the date of the original judgment, and were without authority from CR 60.01. Prichard v. Bank Josephine, 723 S.W.2d 883, 1987 Ky. App. LEXIS 427 (Ky. Ct. App. 1987).
6. Denial Proper.
Evidence supported a jury's verdict for an employee in his claim brought under KRS 342.197, alleging that he was discharged for seeking workers'  compensation benefits; thus, the employer's motions for a directed verdict and for judgment notwithstanding the verdict were properly denied. While the accident was the employee's third within a two-year period, the employer's written policy did not mandate termination in such an instance, and there was a coincidental closeness in time between the firing and the claim for benefits. Griffin Indus. v. Mullen, 2006 Ky. App. LEXIS 96 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 164 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 44 (Ky. 2007).
7. Grant Proper.
Because a lessee did not comply with the lease's requirement that he commence an oil well as he neither drilled the existing well deeper or wider, nor produced commercial quantities of oil from that well for the first time, the lessors were entitled to a judgment notwithstanding the verdict in regard to their ejectment action. Heer v. Chadwick, — S.W.3d —, 2008 Ky. App. LEXIS 68 (Ky. Ct. App. 2008).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Tendered Order Conditionally Granting New Trial, Form 57.06.
Rule 50.04.  Judgment notwithstanding verdict — Assessment of damages.
Text
Where the trial court orders, or an appellate court directs, judgment notwithstanding a verdict, in favor of a party entitled to recover damages, the trial court shall, unless a jury is waived, submit to a jury solely the question of assessing damages.
History
(Amended effective July 1, 1976.)
Annotations

Cited:  Mitchell v. Mitchell, 428 S.W.2d 222, 1968 Ky. LEXIS 715 (Ky. 1968).
NOTES TO DECISIONS
1. Nominal Damages.
“Nominal damages” is a trivial sum of money awarded to a litigant who has established a cause of action but has not established that he is entitled to compensatory damages. Stroll Oil Refining Co. v. Pierce, 343 S.W.2d 810, 1961 Ky. LEXIS 435 (Ky. 1961).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Rule 51.  Instructions to jury — Objections.
Text
(1)  At any time before or during the trial, the court may direct the parties to tender written instructions. At the close of the evidence any party may move the court to instruct the jury on any matter appropriate to the issues in the action.
(2)  After considering any tendered instructions and motions to instruct and before the commencement of the argument, the court shall show the parties the written instructions it will give the jury, allowing them an opportunity to make objections out of the hearing of the jury. Thereafter, and before argument to the jury, the written instructions shall be given.
(3)  No party may assign as error the giving or the failure to give an instruction unless he has fairly and adequately presented his position by an offered instruction or by motion, or unless he makes objection before the court instructs the jury, stating specifically the matter to which he objects and the ground or grounds of his objection.
Annotations

Cross-References.
Exceptions to rulings unnecessary, CR 46.
Kentucky Bench & Bar.
Ryan, Overview II, Vol. 47, No. 4, October, 1983, Ky. Bench & Bar 26 (1983).
Kentucky Law Journal.
Lukowsky, The Constitutional Right of Litigants to have the State Trial Judge Comment upon the Evidence, 55 Ky. L.J. 121 (1966). Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Northern Kentucky Law Review.
Bartlett, Civil Procedure, 21 N. Ky. L. Rev. 269 (1994).
Cited:  Shewmaker v. Richeson, 344 S.W.2d 802, 1961 Ky. LEXIS 247 (Ky. 1961); United Fuel Gas Co. v. Rowe, 375 S.W.2d 264, 1964 Ky. LEXIS 401 (Ky. 1964); Louisville Cemetery Asso. v. Shauntee, 376 S.W.2d 533, 1964 Ky. LEXIS 456 (Ky. 1964); Robinette v. Commonwealth, Dep't of Highways, 380 S.W.2d 78, 1964 Ky. LEXIS 271 (Ky. 1964); Little v. Whitehouse, 384 S.W.2d 503, 1964 Ky. LEXIS 104 (Ky. 1964); Sloan v. Iverson, 385 S.W.2d 178, 1964 Ky. LEXIS 141 (Ky. 1964); Willoughby v. Stilz, 387 S.W.2d 10, 1965 Ky. LEXIS 454 (Ky. 1965); Creason v. Creason, 392 S.W.2d 69, 1965 Ky. LEXIS 270 (Ky. 1965); Skees v. Whitaker, 398 S.W.2d 715, 1965 Ky. LEXIS 49 (Ky. 1965); Marcum v. Commonwealth, 398 S.W.2d 886, 1966 Ky. LEXIS 518 (Ky. 1966); Loew v. Allen, 419 S.W.2d 734, 1967 Ky. LEXIS 180 (Ky. 1967); Nall v. Larkin, 421 S.W.2d 74, 1967 Ky. LEXIS 48 (Ky. 1967); Brown v. Brown, 462 S.W.2d 201, 1970 Ky. LEXIS 654 (Ky. 1970); Omer v. Brandenburg, 481 S.W.2d 285, 1972 Ky. LEXIS 246 (Ky. 1972); Ford Motor Co. v. Mayes, 575 S.W.2d 480, 1978 Ky. App. LEXIS 649 (Ky. Ct. App. 1978); Kellyguard Sec. Services, Inc. v. Church, 576 S.W.2d 228, 1978 Ky. App. LEXIS 652 (Ky. Ct. App. 1978); Johnson v. Cormney, 596 S.W.2d 23, 1979 Ky. App. LEXIS 521 (Ky. Ct. App. 1979); Covington Mut. Ins. Co. v. Hurst, 656 S.W.2d 742, 1983 Ky. App. LEXIS 355 (Ky. Ct. App. 1983); Burke Enterprises, Inc. v. Mitchell, 700 S.W.2d 789, 1985 Ky. LEXIS 290, 57 A.L.R.4th 1167 (Ky. 1985); Mapother & Mapother, P.S.C. v. Douglas, 750 S.W.2d 430, 1988 Ky. LEXIS 33 (Ky. 1988); Ball v. E.W. Scripps Co., 801 S.W.2d 684, 1990 Ky. LEXIS 141 (Ky. 1990); Louisville v. Maresz, 835 S.W.2d 889, 1992 Ky. App. LEXIS 166 (Ky. Ct. App. 1992).
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1. Purpose.
The purpose of this rule as to objections to instructions is to inform the trial judge of possible errors so that he may have an opportunity to correct them before he instructs the jury. Brumley v. Richardson, 273 S.W.2d 54, 1954 Ky. LEXIS 1152 (Ky. 1954).
In essence this rule requires the lawyers in a case to assist the judge in giving correct instructions and disallows an ex post facto objection as a means of obtaining a reversal of the judgment on appeal. Cox v. Hardy, 371 S.W.2d 945, 1963 Ky. LEXIS 127 (Ky. 1963).
The object of this rule is to smoke out all impurities beforehand to the end that the jury will be properly instructed and the case tried but once. Commonwealth, Dep't of Highways v. American Nat'l Bank & Trust Co., 379 S.W.2d 252, 1964 Ky. LEXIS 234 (Ky. 1964).
The purpose of instruction is to fairly present to the jury the legal issues involved. Cobb v. Hoskins, 554 S.W.2d 886, 1977 Ky. App. LEXIS 779 (Ky. Ct. App. 1977).
2. Construction.
As there is no provision for oral charges, all charges must be in writing and noncompliance, however innocent and understandable, will result in reversal of any judgment. Karem v. Bennett, 481 S.W.2d 29, 1972 Ky. LEXIS 209 (Ky. 1972).
The use of the word “shall” in subsection (2) of this section makes the rule mandatory, and the written instructions must be given to the attorneys prior to submission to the jury. Ellis v. Jordan, 571 S.W.2d 635, 1978 Ky. App. LEXIS 594 (Ky. Ct. App. 1978).
3. Instructions.
Where the question in the case was whether or not what was unquestionably a “wrong course” taken by the defendant constituted negligence, the trial court's instruction that the “wrong course” was “not negligence” settled right then and there the only issue the jury had to decide, and such instruction was reversible error. Knop v. Atcher, 308 S.W.2d 287, 1957 Ky. LEXIS 134 (Ky. 1957).
In light of the identity between CR 51(3) and the version of RCr 9.54(2) that was in effect between March 1, 1974, and January 1, 1985, and substantial identity between CR 51(3) and the version of RCr 9.54(2) that has been in effect since September 1, 1993, the past applications of those versions of RCr 9.54(2) are instructive to the application of CR 51(3). Sand Hill Energy, Inc. v. Smith, 142 S.W.3d 153, 2004 Ky. LEXIS 226 (Ky. 2004).
4. — Clerical Errors.
Purely clerical error on a material issue which must be included in written jury instructions cannot be waived either by an oral charge by the trial judge or by argument of counsel in summation. Karem v. Bennett, 481 S.W.2d 29, 1972 Ky. LEXIS 209 (Ky. 1972).
5. — Pinpointing of Issues.
The Court of Appeals did not approve of the instruction offered by the plaintiff since it did not pinpoint the issues and attempted to put all of the law of the case in one instruction. Hodges v. Yarbro, 374 S.W.2d 845, 1964 Ky. LEXIS 391 (Ky. 1964).
6. — Assumption of Facts.
Instructions should not assume facts which are not in evidence. Rowe v. Gibson, 309 S.W.2d 173, 1957 Ky. LEXIS 149 (Ky. 1957).
An instruction is erroneous if it assumes or has the appearance of assuming an essential fact concerning which there is disputed evidence. Conley v. Foster, 335 S.W.2d 904, 1960 Ky. LEXIS 290 (Ky. 1960).
7. — Based on Facts Not in Issue.
A new trial was granted where an instruction, based on facts not in issue after the defendant had made a judicial admission, was misleading and constituted prejudicial error. Supplee v. Webster, 320 S.W.2d 615, 1959 Ky. LEXIS 240 (Ky. 1959).
8. — Undue Emphasis.
Interlineation in instruction did not unduly emphasize the duties of defendant's driver where it appeared in instruction outlining plaintiff's duties. Fayette County v. Veach, 294 S.W.2d 541, 1956 Ky. LEXIS 134 (Ky. 1956).
Instructions to the jury should avoid as far as possible singling out and unduly emphasizing any one or more circumstance or items of evidence and the giving of undue prominence or emphasis to them. Baldwin v. Hosley, 328 S.W.2d 426, 1959 Ky. LEXIS 114 (Ky. 1959).
Limiting an instruction to salient facts in issue on which conclusion of liability or nonliability necessarily depends does not violate rule against giving undue prominence to certain facts and issues. Phelps Roofing Co. v. Johnson, 368 S.W.2d 320, 1963 Ky. LEXIS 44 (Ky. 1963).
There was no undue emphasis where the instruction submitted the issues in specific and concrete form and, since party had made no objection to the instruction given and further where the instruction tendered by him did not point out the claimed error, he could not complain on appeal. Miller v. Quaife, 391 S.W.2d 682, 1965 Ky. LEXIS 315 (Ky. 1965).
9. — Refusal to Give Offered Instructions.
Since instructions given by court exhaustively covered the rights and duties of all the parties, the refusal of the trial court to give an offered instruction was not prejudicial error as another instruction given by the court contained the exact language which the defendants sought to have included in the offered instruction. Wheeler v. Helterbrand, 358 S.W.2d 501, 1962 Ky. LEXIS 181 (Ky. 1962).
10. — Objections.
Where no objection was made to the instructions, the defendant could not complain of error in them. Division of Parks v. Hines, 316 S.W.2d 60, 1958 Ky. LEXIS 24 (Ky. 1958).
Where party offered a general objection without specification, the charged error in the instruction was not preserved for consideration on appeal. Commonwealth v. Conatser, 329 S.W.2d 48, 1959 Ky. LEXIS 136 (Ky. 1959).
Where defendant did not object to part of the instruction, he could not complain on an appeal. Mikkelsen v. Fischer, 347 S.W.2d 525, 1961 Ky. LEXIS 366 (Ky. 1961).
A complaint as to instructions will not be considered when the trial court's attention was not called to the point. Pipelines, Inc. v. Muhlenberg County Water Dist., 465 S.W.2d 927, 1971 Ky. LEXIS 472 (Ky. 1971).
Where neither objection nor offer of substitution was entered by defendant to instruction on insane delusion, instruction was not ground for reversal. Cooper v. Cooper, 485 S.W.2d 509, 1972 Ky. LEXIS 136 (Ky. 1972).
Where the Commonwealth had properly objected to the trial court's instruction that nine or more jurors could return a verdict in a reverse condemnation suit, the commonwealth's failure to tender an instruction directing a unanimous verdict did not preclude the commonwealth from assigning the court's instruction as error. Commonwealth, Dep't of Highways v. Gilles, 516 S.W.2d 338, 1974 Ky. LEXIS 97 (Ky. 1974).
It is necessary to have a specific objection to the giving of or failure to give instructions at the trial level, so as to properly preserve error for appeal. Cobb v. Hoskins, 554 S.W.2d 886, 1977 Ky. App. LEXIS 779 (Ky. Ct. App. 1977).
Where instructions offered by the plaintiff clearly present her position, no specific objection to the trial court's refusal thereto was necessary to preserve the right to appeal the instructions given to the jury by the court. Cobb v. Hoskins, 554 S.W.2d 886, 1977 Ky. App. LEXIS 779 (Ky. Ct. App. 1977).
Where a party made a specific objection to an improper comparative negligence instruction and tendered an alternative instruction on contributory negligence, the issue was preserved for appellate review. Vinson v. Gobrecht, 560 S.W.2d 242, 1977 Ky. App. LEXIS 883 (Ky. Ct. App. 1977).
If the offered instructions clearly present a party's position, no further action is required to preserve right to appeal jury instructions actually given by trial court. Surber v. Wallace, 831 S.W.2d 918, 1992 Ky. App. LEXIS 130 (Ky. Ct. App. 1992).
Owner claimed the pain and suffering award was excessive and the trial court did not properly instruct the jury, but a closing argument did not preserve the error for review, and the owner had to make a specific objection or tender proposed instructions, for purposes of CR 51(3). Gibson v. Fuel Transp., Inc., 410 S.W.3d 56, 2013 Ky. LEXIS 29 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 573 (Ky. Oct. 24, 2013).
11. — — Time for Making.
This rule requires immediate objection to the instructions, and also places a duty upon the objecting party to state specifically the matter to which he objects and the grounds of his objection. Browley v. Murkison, 282 S.W.2d 352, 1955 Ky. LEXIS 247 (Ky. 1955).
Appellate court could not review alleged errors in the instructions which were not saved by timely objections. Motors Ins. Corp. v. Howard, 291 S.W.2d 522, 1956 Ky. LEXIS 373 (Ky. 1956).
In action arising out of a collision involving the plaintiff's car and defendants' truck, the defendants could not complain, on an appeal from a judgment for the plaintiff, of the duties imposed by the court's instructions upon the drivers of the vehicles, because an objection was not specifically raised on this ground when the instructions were given. Sims Motor Transp. Lines, Inc. v. Foster, 293 S.W.2d 226, 1956 Ky. LEXIS 59 (Ky. 1956).
It is too late to make an objection to an instruction on appeal when it should have been presented to the trial court. Tillman v. Heard, 302 S.W.2d 835, 1957 Ky. LEXIS 217 (Ky. 1957).
To be considered on appeal, objections to instructions must be properly and timely made. Tillman v. Heard, 302 S.W.2d 835, 1957 Ky. LEXIS 217 (Ky. 1957).
The trial court committed reversible error when it refused to give an emergency instruction, which defendant's counsel properly and timely requested, and where the proof adduced by defendant made an issue of fact as to alleged emergency which she claimed suddenly arose and made the accident inevitable. Hall v. Ratliff, 312 S.W.2d 473, 1958 Ky. LEXIS 231 (Ky. 1958).
Where defendants contended that the plaintiff was contributorily negligent and that they were entitled to an instruction submitting this defense to the jury but failed to properly preserve this question in accordance with this rule, this contention could not be reviewed on appeal. Eichstadt v. Underwood, 337 S.W.2d 684, 1960 Ky. LEXIS 366 (Ky. 1960).
In an action arising out of a three-car collision, where there was nothing in the record to show that the plaintiff objected to any part of the instruction at the time it was given, he will not be heard to complain on appeal concerning the giving of such instruction. Allen v. Gentry, 340 S.W.2d 452, 1960 Ky. LEXIS 39 (Ky. 1960).
Where plaintiff did not make any objections to the instructions when they were given in the trial court, she was not entitled to complain of them upon appeal. Smith v. Crenshaw, 344 S.W.2d 393, 1961 Ky. LEXIS 227 (Ky. 1961).
Where plaintiffs in the trial court protested the submission of the instructions on a general ground, they could not for the first time on appeal pinpoint certain alleged errors. Young v. De Bord, 351 S.W.2d 502, 1961 Ky. LEXIS 167 (Ky. 1961).
The contentions with respect to the instructions could not be considered on appeal since the defendants had failed to present these questions to the trial court as required by this rule. Business Realty, Inc. v. Noah's Dove Lodge, 375 S.W.2d 389, 1963 Ky. LEXIS 189 (Ky. 1963).
Where the defendant at the conclusion of the plaintiff's case made a merely general objection to an instruction when he moved for a directed verdict and later made a proper objection to the same instruction in his motion for judgment notwithstanding the verdict, the proper objection was not seasonably made and could not be considered by the trial court. Scudamore v. Horton, 426 S.W.2d 142, 1968 Ky. LEXIS 639 (Ky. 1968).
Where the defendant did not object to instructions in the trial court but raised the objection in his motion and grounds for a new trial, the objection was not timely made. Bingham v. Davis, 444 S.W.2d 123, 1969 Ky. LEXIS 201 (Ky. 1969).
Where no objection was presented to any phrase or portion of the instructions before they were given, court would not consider the objection in motion for a new trial. Harris v. Thompson, 497 S.W.2d 422, 1973 Ky. LEXIS 325 (Ky. 1973).
Where party did not offer an instruction representing his position and did not object to instructions before they were given, alleged errors were not preserved for appellate review. Kentucky Border Coal Co. v. Mullins, 504 S.W.2d 696, 1973 Ky. LEXIS 36 (Ky. 1973).
Where at the conclusion of evidence, the trial court, in a suit seeking an injunction to enforce a restrictive covenant, conferred with both counsel concerning the instructions to be given, and only the counsel for the appellant tendered instructions, but neither counsel filed objections before the court instructed the jury, the court of appeals would only address the positions presented in instructions offered by the appellant and not undertake the instruction errors alleged on cross-appeal, since under this rule only errors properly preserved may be reviewed on appeal, even though the parties were permitted to file objections to the instructions after the close of the case. Bishop v. Rueff, 619 S.W.2d 718, 1981 Ky. App. LEXIS 272 (Ky. Ct. App. 1981).
The issue of trial court error in instructing the jury was preserved under CR 51(3) by counsels'  objections to the tendered instructions, which were made before the trial court instructed the jury. Hilsmeier v. Chapman, 192 S.W.3d 340, 2006 Ky. LEXIS 143 (Ky. 2006).
Issue was not preserved for review because appellant did not timely object to an unjust enrichment instruction, pursuant to CR 51(3); although appellant did object, he did not argue the same thing on appeal, and although it appeared appellant raised the issue in his motion to alter the judgment, an objection to an instruction raised for the first time in a post-trial motion was not timely. Killian v. Tunacakes Props., — S.W.3d —, 2012 Ky. App. LEXIS 8 (Ky. Ct. App. 2012).
12. — — Grounds.
Because of the plaintiffs' failure to specify their objections to the jury instructions and to elaborate the grounds therefor, the appellate court would not consider the objections on appeal. Sams v. Sigmon Ikerd Co., 280 S.W.2d 515, 1955 Ky. LEXIS 168 (Ky. 1955).
Where no objections to instructions were preserved and no ground therefor was stated in the record, it was unnecessary to pass upon trial court's failure to give any instruction or the correctness of any instructions given. Thacker's Adm'r v. Salyers, 290 S.W.2d 830, 1956 Ky. LEXIS 348 (Ky. 1956).
Although objections to the instructions were argued in the appellate court, where reasons for the objections were not given the trial court, they could not be considered on appeal. Marcum v. Hedger, 303 S.W.2d 558, 1957 Ky. LEXIS 271 (Ky. 1957).
Where plaintiff failed to state specifically the grounds of objections to instructions, his contentions concerning such instructions would not be considered on appeal. Johnson v. Gaines, 313 S.W.2d 408, 1958 Ky. LEXIS 258 (Ky. 1958).
A question as to the instructions may not be considered unless a specific ground of objection is stated to the trial court as required by this rule. Wooten v. Compton, 322 S.W.2d 473, 1959 Ky. LEXIS 310 (Ky. 1959).
In an alienation of affections suit brought by the husband, defendant could not contend on appeal that trial court should have specifically limited the jury's consideration to such acts of the defendant as were done prior to the separation of the husband and wife where he, in his objections to the instructions given, did not list this ground. Stoll v. Plarr, 322 S.W.2d 712, 1959 Ky. LEXIS 321 (Ky. 1959).
Since defendant did not specifically state the ground of his objection to the instruction at the trial, he could not assign it as error on appeal. Dunaway v. Darnell, 323 S.W.2d 857, 1959 Ky. LEXIS 343 (Ky. 1959).
Where seller objected to the instruction but the record did not disclose the specific reasons for the objection and no written instructions were submitted by the seller, Court of Appeals would not rule on correctness of buyer's instruction. Gross v. Johnson, 330 S.W.2d 933, 1959 Ky. LEXIS 210 (Ky. 1959).
In an automobile accident case where plaintiff claimed damages for personal injuries, the error in giving unavoidable accident instruction was not preserved and would not authorize reversal where the stated ground for the objection was held to be untenable. Chaney v. Slone, 345 S.W.2d 484, 1961 Ky. LEXIS 270 (Ky. 1961).
The object of the requirement of stating ground or grounds for objections to instructions before the court instructs the jury is to give the trial court an opportunity to avoid error. Chaney v. Slone, 345 S.W.2d 484, 1961 Ky. LEXIS 270 (Ky. 1961).
Where defendants failed to state to the trial court their specific ground of objection to the instructions, any contention as to the instructions could not be considered on appeal. International Harvester Co. v. Huber, 359 S.W.2d 616, 1962 Ky. LEXIS 204 (Ky. 1962).
Where an instruction was objected to on general grounds in the trial court but specific grounds were alleged on appeal, the matter could not be heard on appeal. Payne v. Hall, 423 S.W.2d 530, 1968 Ky. LEXIS 489 (Ky. 1968).
Consideration by Court of Appeals of a contributory negligence instruction must be limited to the specific objections made to the trial court. Mackey v. Greenview Hospital, Inc., 587 S.W.2d 249, 1979 Ky. App. LEXIS 462 (Ky. Ct. App. 1979).
13. — — Failure to Object.
Although it is normally true that where the defendant invites error in the giving of an instruction by failing to make clear his position, the court will not consider it on review, where the defendant's error resulted in a 20-year sentence being given pursuant to an instruction for one of 20 years to life, rather than the correct instruction of 5 through 10 years, the error was of such magnitude that the rule would not apply. Bruce v. Commonwealth, 581 S.W.2d 8, 1979 Ky. LEXIS 253 (Ky. 1979).
Where the trial court had not been made aware of an error in its instructions, and the plaintiff was not substantially prejudiced thereby, the error could not be raised on appeal. Daugherty v. Runner, 581 S.W.2d 12, 1978 Ky. App. LEXIS 676 (Ky. Ct. App. 1978).
The defendant failed to preserve its objections to jury instructions pertaining to damages where it sought a directed verdict and objected that the trial court should give the jury no instructions as to damages, but made no specific objection to the form of the instructions given and proposed no alternative instruction. Ellison v. R & B Contr., Inc., 32 S.W.3d 66, 2000 Ky. LEXIS 103 (Ky. 2000).
Employee preserved a jury instruction error under CR 51(3) by requesting instructions on a Federal Employers'  Liability Act, 45 USCS § 51 et seq., issue; the employee's objection was not waived as after the employee's attorney told the trial court the attorney had no objection to the jury instructions, counsel for the employer specified its objections to the proposed instructions, and it could not be said whether the trial court's statement that the objections would be noted on the record applied to both parties or only to the employer. Cooke v. CSX Transp., Inc., — S.W.3d —, 2007 Ky. App. LEXIS 476 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 118 (Ky. Ct. App. 2008).
Truck owner claimed that the punitive damages instruction erroneously excluded the clear and convincing evidentiary requirement under KRS 411.184(2), but the court would not address the argument because it was not properly preserved for review because the owner did not offer a proposed instruction or object, for purposes of CR 51(3); the court also did not address the estate's responsive argument. Gibson v. Fuel Transp., Inc., 410 S.W.3d 56, 2013 Ky. LEXIS 29 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 573 (Ky. Oct. 24, 2013).
14. — Requested Instructions.
Where requested instruction, which was refused by the court, was sufficient to direct the court's attention to the possible error in the instruction which was given, it was sufficient to save the party's right to attack the given instruction. Commonwealth, Dep't of Highways v. Farris, 351 S.W.2d 526, 1961 Ky. LEXIS 180 (Ky. 1961).
Where the plaintiff asked for an instruction on whether the defendant was required to place warning devices to warn on-coming vehicles, he could not object to the court's failure to instruct on the defendant's failure to place new flares before the former ones were burned out, since this theory was not incorporated into the instructions requested. Rainbo Baking Co. v. S & S Trucking Co., 459 S.W.2d 155, 1970 Ky. LEXIS 126 (Ky. 1970).
Filing a document that a party “adopts” all of the instructions tendered by all of the other parties does not satisfy the requirement that a desired instruction be “offered.” Owens-Corning Fiberglas Corp. v. Golightly, 976 S.W.2d 409, 1998 Ky. LEXIS 97 (Ky. 1998).
In a defamation case, an employer's allegation that a trial court erred by failing to instruct the jury on qualified privilege was not considered because there was no compliance with CR 51(3); instead of properly demanding an instruction on qualified privilege, the employer continued to assert the defense of absolute privilege. Hill v. Ky. Lottery Corp., 327 S.W.3d 412, 2010 Ky. LEXIS 317 (Ky. 2010).
15. — — Presentation of Party's Position.
In objection to an instruction given by the court, strict compliance with this rule requires a specific objection even if a request for an instruction has been made, but the rule should not be construed to permit the entrapment of a party failing to make an independent objection if the requested instruction clearly presents his position. Fields v. Rutledge, 284 S.W.2d 659, 1955 Ky. LEXIS 31, 58 A.L.R.2d 210 (Ky. 1955).
Since the instructions offered by the plaintiff clearly presented her position, when the trial court refused to give them, there was no necessity for her to make a specific objection to save her right to attack on appeal the instructions the court gave in lieu of those her counsel offered. Fields v. Rutledge, 284 S.W.2d 659, 1955 Ky. LEXIS 31, 58 A.L.R.2d 210 (Ky. 1955).
Where the instructions given in a case as a whole fairly stated the law of the case embodying the respective theories of the parties, the objectionable features of the instructions were not considered prejudicial and, therefore, did not constitute reversible error. Farrington Motors, Inc. v. Fidelity & Casualty Co., 303 S.W.2d 319, 1957 Ky. LEXIS 262 (Ky. 1957).
Where plaintiff objected to the instruction given but gave no specific ground as required by this rule and where he had offered an instruction which, though faulty in form, was regarded as being tantamount to revealing the ground, it was sufficient to save the right to attack the given instruction. R. H. Kyle Furniture Co. v. Russell Dry Goods Co., 340 S.W.2d 220, 1960 Ky. LEXIS 22, 85 A.L.R.2d 428 (Ky. 1960).
An oral motion, requesting an instruction, which fairly and adequately presents the party's position with respect to recognized legal theory, fulfills the function of a specific objection to given instructions which do not incorporate that theory. Brown v. Todd, 425 S.W.2d 737, 1968 Ky. LEXIS 433 (Ky. 1968).
Where the source of an instruction alleged by the plaintiff to be faulty could be traced to an instruction tendered to the court by the plaintiff, subsection (3) of this rule precluded the appellate court from considering the allegation of error. Kendall v. Cleveland Crane & Engineering Co., 555 S.W.2d 817, 1977 Ky. App. LEXIS 801 (Ky. Ct. App. 1977), aff'd in part, rev'd in part, Bohnert Equipment Co. v. Kendall, 569 S.W.2d 161, 1978 Ky. LEXIS 384 (Ky. 1978).
If a party seeks to preserve error under subsection (3) of this rule by tendered instruction instead of specific objection, that party must actually tender the desired instruction or specifically call the trial judge's attention to its existence at some time before the jury is instructed. Owens-Corning Fiberglas Corp. v. Golightly, 976 S.W.2d 409, 1998 Ky. LEXIS 97 (Ky. 1998).
In a defamation action by employees of the Kentucky Lottery Corporation (KLC), the judge did not err by failing to instruct the jury as to qualified privilege because KLC did not adequately or properly raise the issue under CR 51(3). Instead of properly demanding an instruction on qualified privilege, KLC asserted the defense of absolute privilege. Hill v. Ky. Lottery Corp., 2010 Ky. LEXIS 82 (Ky. 2010), substituted opinion, 327 S.W.3d 412, 2010 Ky. LEXIS 317 (Ky. 2010).
16. — — As Grounds for Appeal.
If a party offers an instruction covering a specific point and the court fails to instruct on that point, the party need not object to the instructions given, because he has already made his position clear; but where plaintiff's offered instructions did not make clear his position on the specific question of right-of-way, and in fact did not even contain the words “right-of-way,” he could not on appeal contend that the trial court's instructions were erroneous, since he had neither stated the grounds for his objections to the instructions nor made clear his position in the instructions offered by him. Brumley v. Richardson, 273 S.W.2d 54, 1954 Ky. LEXIS 1152 (Ky. 1954).
Although the jury apportioned the recovery between the defendants as to damages under an erroneous instruction authorizing a separate verdict, the defendants could not complain on appeal where the record does not show that the defendants offered any instruction except a peremptory, and no objection was made, even in the motion for a new trial, to the instructions which the court gave. Baldwin v. Wiggins, 289 S.W.2d 729, 1956 Ky. LEXIS 295 (Ky. 1956).
Plaintiff was precluded from raising on appeal any alleged error concerning the instructions where he did not object to the instructions given and furthermore offered no alternative instructions. Struetker v. Neiser, 290 S.W.2d 781, 1956 Ky. LEXIS 339 (Ky. 1956).
Where plaintiff did not request an instruction on special damages nor object to the court's failure to give such an instruction, he could not assign this as error on appeal. Patton v. Lake, 294 S.W.2d 917, 1956 Ky. LEXIS 139 (Ky. 1956).
Where plaintiffs asserted various errors in the instructions but they neither offered any instructions nor made any objections upon the trial to the instructions that were given, they were not entitled to claim error in instructions on appeal. Schaible v. Uhl, 343 S.W.2d 578, 1961 Ky. LEXIS 425 (Ky. 1961).
The plaintiff was precluded from contending on appeal that an instruction given by the trial court was erroneous where he had neither offered a written instruction of his own nor objected to those prepared and given by the court. Bogie v. Royal Crown Bottling Co., 343 S.W.2d 809, 1961 Ky. LEXIS 434 (Ky. 1961).
On appeal a party may not complain of error in the instructions which was not called to the attention of the trial court either by objection or by offered instructions. Blankenship v. Staton, 348 S.W.2d 925, 1961 Ky. LEXIS 45 (Ky. 1961).
Although it is not necessary to raise objection to the instructions at the time they are given, it is imperative that claimed errors in instructions, given or omitted, be presented to the trial court at some time, either by proper objection or by motion, and certainly no later than the motion for a new trial, before they may receive appellate review. Hartsock v. Commonwealth, 382 S.W.2d 861, 1964 Ky. LEXIS 361 (Ky. 1964).
Under this rule, in order to preserve for appellate review alleged errors in the instructions, a party is required to (1) offer written requests, or (2) make specific objections. Brown v. Todd, 425 S.W.2d 737, 1968 Ky. LEXIS 433 (Ky. 1968).
Where the plaintiff made no specific objection to the instructions given and where the plaintiff offered instructions substantially similar to those which were given, the questions regarding the instructions were not properly preserved for appellate review. Day v. Kelsey, 433 S.W.2d 889, 1968 Ky. LEXIS 308 (Ky. 1968).
There was no error in not giving an instruction imposing upon the plaintiff the degree of care which one of his experience as a carpenter should have used when the defendant did not offer such an instruction nor object to the instruction given on contributory negligence. Bradshaw v. Bradshaw, 435 S.W.2d 765, 1968 Ky. LEXIS 215 (Ky. 1968).
Where the plaintiff did not offer or request an instruction on last clear chance in the trial court, raising the question in her motion and grounds for a new trial was too late. Buchanan v. Brown, 458 S.W.2d 765, 1970 Ky. LEXIS 184 (Ky. 1970).
Manufacturer's objection to the trial court's instructions on extraterritorial conduct were preserved for appeal as a manufacturer's tendered instructions contained severable paragraphs and the trial court could have avoided the error by cutting and pasting and incorporating the relevant paragraph in its instructions. Sand Hill Energy, Inc. v. Smith, 142 S.W.3d 153, 2004 Ky. LEXIS 226 (Ky. 2004).
In a retaliation case, a trial court did not err in instructing the jury that it must find that but for the employee's filing of a discrimination grievance, she would not have been discharged. The employee failed to preserve for review her contention that the instruction should have required only that the filing of the grievance be a substantial and motivating factor in her discharge because she failed to provide a valid argument that the trial court's instruction was in error. Plucinski v. Cmty. Action Council, — S.W.3d —, 2012 Ky. App. LEXIS 60 (Ky. Ct. App. 2012), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 204 (Ky. Feb. 13, 2013).
17. — Inclusion in Record.
Judgment will not be reversed for improper instructions unless all instructions are included in some part of the record and properly identified by court order. Bourland v. Mitchell, 335 S.W.2d 567, 1960 Ky. LEXIS 272 (Ky. 1960).
Where there are no instructions in the record, the appellate court must assume that the issues in the case were properly submitted. Allen v. Minix, 350 S.W.2d 145, 1961 Ky. LEXIS 80 (Ky. 1961).
Instructions given must be in the record in order for the alleged error in refusing an instruction to be reviewed on appeal. Brown v. Smiley, 428 S.W.2d 217, 1968 Ky. LEXIS 714 (Ky. 1968).
18. — Oral.
The statement by the trial court was not an oral instruction nor a comment on the evidence, but was merely an explanation by the trial judge of the reasons that he overruled the objection to the plaintiffs' argument. Jones v. Miller, 243 S.W.2d 933, 1951 Ky. LEXIS 1191 (Ky. 1951) (decided under prior law).
19. — Corrected.
It was not prejudicial error where erroneous instructions were corrected after argument when counsel was given an opportunity to reargue the case after the correction. Druggist Mut. Ins. Co. v. Baker, 254 S.W.2d 691, 1952 Ky. LEXIS 1135 (Ky. 1952) (decided under prior law).
20. — Failure to Offer.
The trial court properly omitted to give an instruction on the statute of limitations since the defendants did not ask for such an instruction and, until requested, the court was under no duty to give it. Baugh v. Williams' Adm'r, 264 Ky. 167, 94 S.W.2d 330, 1936 Ky. LEXIS 287 (1936) (decided under prior law).
The trial court was not in error in omitting a definition of negligence from its instructions to the jury where the defendant did not offer an instruction defining negligence and had not requested the court to give such an instruction, where duties of respective parties were set out in other instructions. Victory Cab Co. v. Watson, 238 S.W.2d 1004, 1951 Ky. LEXIS 831 (Ky. 1951) (decided under prior law).
Where plaintiff's petition did not allege that defendant was negligent because of the violation of certain statutes, and where the plaintiff offered no instructions on this theory of the case, he could not complain on appeal that the trial court erred in failing to instruct the jury as to certain statutory duties allegedly required of the defendant. Depp v. Martin, 243 S.W.2d 665, 1951 Ky. LEXIS 1152 (Ky. 1951) (decided under prior law).
Owner did not ask for the jury to be instructed as to conscious pain and suffering until right before the instructions were read to the jury, and the owner did not offer grounds or case law on which to base the argument, nor did the owner tender proposed jury instructions, and thus this claim was not properly preserved for review. Gibson v. Fuel Transp., Inc., 410 S.W.3d 56, 2013 Ky. LEXIS 29 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 573 (Ky. Oct. 24, 2013).
21. Peremptory Instructions.
It is within the power of the trial court, when as a matter of law no cause of action has been proven, to instruct peremptorily, and the failure to instruct upon a cross claim was in effect the equivalent of a peremptory instruction on the cross claim. Ambrosius Industries, Inc. v. Adams, 293 S.W.2d 230, 1956 Ky. LEXIS 60 (Ky. 1956).
A peremptory instruction directing a verdict is an “instruction” within the meaning of this rule. Claspell v. Brown, 332 S.W.2d 851, 1960 Ky. LEXIS 177 (Ky. 1960).
Requesting instructions on the issues without asking a peremptory instruction waived the right to a directed verdict. Louisville Taxicab & Transfer Co. v. Holsclaw Transfer Co., 344 S.W.2d 828, 1961 Ky. LEXIS 260 (Ky. 1961).
The requirement that an instruction must be requested is as applicable to a peremptory instruction as it is to any other. Louisville Taxicab & Transfer Co. v. Holsclaw Transfer Co., 344 S.W.2d 828, 1961 Ky. LEXIS 260 (Ky. 1961).
In civil cases, a party waives the insufficiency of the evidence if he does not move for a directed verdict or a peremptory instruction during the course of the trial. Hatton v. Commonwealth, 409 S.W.2d 818, 1966 Ky. LEXIS 75 (Ky. 1966).
22. Portions of Statutes.
Defendant could not attack certain sections of an instruction where those sections were direct quotations of applicable portions of applicable statutes. Fayette County v. Veach, 294 S.W.2d 541, 1956 Ky. LEXIS 134 (Ky. 1956).
It is proper to instruct specifically on duties imposed by a statute. Baldwin v. Hosley, 328 S.W.2d 426, 1959 Ky. LEXIS 114 (Ky. 1959).
23. Damage Actions.
There was prejudicial error in a personal injury action where the instructions given by the court did not separate the special and general damage items, even though the pleadings made a distinct issue with respect to special damages, and failed to limit the recovery of special damages to the amounts established by the evidence. Lee v. Stamper, 300 S.W.2d 251, 1957 Ky. LEXIS 453 (Ky. 1957).
In an action for damages to residence resulting from the flooding of the basement, the issue of damages was submitted to the jury in the customary form of instruction where the injury was of a temporary nature when jury was authorized to award the plaintiffs such sum as would reasonably compensate them for the diminution in the value and occupancy of the property. Price v. Dickson, 317 S.W.2d 156, 1958 Ky. LEXIS 68 (Ky. 1958).
It was error for the trial court to instruct the jury that it could find for the plaintiffs in the amount of $75.00 as a measure of damages for the loss of the use of the car without instructing further that $75.00 was the amount of the fair market rental value of such a car as that owned by the plaintiffs and used in their business. Mayer v. Dickerson, 321 S.W.2d 56, 1959 Ky. LEXIS 266 (Ky. 1959).
In a suit for damages arising out of an automobile collision, the giving of unequal instructions was prejudicial error, and plaintiff was not precluded from asserting the error on appeal since he did not invite the error. Railway Express Agency, Inc. v. Bowles, 325 S.W.2d 337, 1959 Ky. LEXIS 58 (Ky. 1959).
Where the circumstances of an automobile collision are such that the duties of the respective drivers are equal and reciprocal, it is prejudicial error to give instructions imposing upon the drivers unequal duties. Railway Express Agency, Inc. v. Bowles, 325 S.W.2d 337, 1959 Ky. LEXIS 58 (Ky. 1959).
An instruction limiting recovery to the amount demanded in a pleading does not necessarily authorize a verdict for any sum not exceeding that amount, but if the amount of recovery be found as a matter of law clearly to exceed the damages authorized under the evidence, the verdict must, on proper motion, be set aside. Adams Constr. Co. v. Bentley, 335 S.W.2d 912, 1960 Ky. LEXIS 293 (Ky. 1960).
Where an item of damage can be and is proved as a sum certain, the instructions should limit recovery to that sum if it is less than amount pleaded. Adams Constr. Co. v. Bentley, 335 S.W.2d 912, 1960 Ky. LEXIS 293 (Ky. 1960).
Manufacturer, who did not tender a punitive damages instruction and did not object to the trial court's instruction beyond its contention that no instruction should be given, did not preserve its claims of error based on the trial court's failure to instruct the jury on the purpose of punitive damages, on the plaintiff's burden of proof, and by failing to require findings both of negligence and of gross negligence. Sufix, U.S.A., Inc. v. Cook, 128 S.W.3d 838, 2004 Ky. App. LEXIS 47 (Ky. Ct. App. 2004).
24. Plea of Confession and Avoidance.
A special instruction submitting a defense is not required except where it is in nature of civil plea of confession and avoidance. Rich v. Commonwealth, 305 S.W.2d 771, 1957 Ky. LEXIS 339 (Ky. 1957).
25. Verdict of Jury.
Even though verdict in the case was clearly inconsistent, the plaintiffs were estopped from complaining of errors in instructions since they offered the instructions which invited the error, and such inconsistency did not require reversal. Gibson v. Thomas, 307 S.W.2d 779, 1957 Ky. LEXIS 116 (Ky. 1957).
Where instruction was erroneous because it was unsupported by any evidence, but it was manifest that the jury disregarded it in arriving at the verdict, the substantial rights of the complaining party had not been violated so as to constitute a basis of reversal and the giving of an erroneous instruction was not prejudicial. Standard Generator Service Co. v. Stout, 321 S.W.2d 47, 1959 Ky. LEXIS 260 (Ky. 1959).
A verdict contrary to the instructions, right or wrong, is contrary to law. Greenup County v. Redmond, 335 S.W.2d 335, 1960 Ky. LEXIS 255 (Ky. 1960).
Verdict may be attacked as excessive even if it is in conformity with proper instructions. Adams Constr. Co. v. Bentley, 335 S.W.2d 912, 1960 Ky. LEXIS 293 (Ky. 1960).
It is the duty of the jury to be governed by the instructions, whether right or wrong, and if it is not, the verdict will be set aside as contrary to law. Commonwealth v. Farra, 338 S.W.2d 696, 1960 Ky. LEXIS 407 (Ky. 1960).
26. Appellate Briefs.
Although the appellee's briefs did not call attention to the fact that the appellant did not object to the instructions in the trial court, such omission was not deemed to be a waiver of error. Bingham v. Davis, 444 S.W.2d 123, 1969 Ky. LEXIS 201 (Ky. 1969).
27. Rehearing.
Assignments of error in instructions will not be considered on a petition for rehearing, since the consideration is then limited to matters argued on the appeal. Stewart v. Jackson, 351 S.W.2d 53, 1961 Ky. LEXIS 134 (Ky. 1961).
28. Standard of Proof.
While a proper verdict in most civil actions requires only that the jury “believe” or be “satisfied” with the evidence, for those civil actions requiring a heightened degree of proof such as “clear and convincing evidence” it is necessary to expressly state the standard to ensure an appropriately informed jury. Hardin v. Savageau, 906 S.W.2d 356, 1995 Ky. LEXIS 108 (Ky. 1995).
29. Form.
Where an instruction substantially conformed to the suggested form, although the duties of the defendants in respect to the operation of the defective car were not defined in separate instructions, there was no error, since such duties were defined in a separate paragraph and as separate items. Ford v. McQueary, 239 S.W.2d 486, 1951 Ky. LEXIS 900 (Ky. 1951) (decided under prior law).
30. Overemphasis.
The fact that the court gave two (2) instructions on contributory negligence, one in the event the accident was the direct result of the negligence of the driver operating the automobile at an excessive speed and the other in the event the jury found the accident to have been a direct result of negligence in operating a defective vehicle, did not overemphasize the theory of contributory negligence. Ford v. McQueary, 239 S.W.2d 486, 1951 Ky. LEXIS 900 (Ky. 1951) (decided under prior law).
31. Directed Verdict.
Where plaintiff was entitled to a directed verdict in the trial court, the appellate court would not consider the questions raised as to the instructions given to the jury in the case. Railway Express Agency v. Bailey, 310 Ky. 781, 220 S.W.2d 997, 1949 Ky. LEXIS 946 (Ky. 1949) (decided under prior law).
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1. Purpose.
The sole purpose of the requirement that the court separate its findings of fact and its conclusions of law was to enable the losing party to except to the decisions of the court upon the questions of law involved in the trial. Schaaf v. Brown, 304 Ky. 466, 200 S.W.2d 909, 1947 Ky. LEXIS 645 (1947) (decided under prior law).
One of the principal reasons for this rule is to have the record show the basis of the trial judge's decision so that a reviewing court may readily understand the trial court's view of the controversy. Reichle v. Reichle, 719 S.W.2d 442, 1986 Ky. LEXIS 309 (Ky. 1986).
CR 52.01, as currently written, is not only overbroad but illogical; the majority of orders and judgments from the trial court originate from a motion, and many motions require a court to try the issues upon the facts. To hold that a trial court is not obligated to make findings of fact when ruling on a motion of any kind except as provided in CR 41.02 necessarily deprives litigants of an understanding of the order or judgment, as well as inhibits any type of meaningful appellate review. Mckinney v. McKinney, 257 S.W.3d 130, 2008 Ky. App. LEXIS 187 (Ky. Ct. App. 2008).
2. Application.
This rule, requiring the court, when requested, to state separately and in writing its conclusions of law and its conclusions on the facts, applied only to common-law trials without a jury. Combs v. Combs, 294 Ky. 414, 171 S.W.2d 1001, 1943 Ky. LEXIS 454 (1943) (decided under prior law).
Property owner's failure to insist upon a ruling by the trial court on certain of its appellate issues in its review of a planning commission's denial of its subdivision application meant that those issues were not properly preserved for appellate review; the owner's attempt to excuse itself from the requirements of CR 52.04 on the ground that CR 52.01 applied only to cases involving bench or advisory jury trials was without merit because the question was not whether CR 52.01 applied, but rather whether CR 52.04 did. By its own terms, CR 52.04 categorically governed “judgments” of a trial court without qualification. Oldham Farms Dev., LLC v. Oldham County Planning & Zoning Comm'n, 233 S.W.3d 195, 2007 Ky. App. LEXIS 194 (Ky. Ct. App. 2007), rehearing denied, 2007 Ky. App. LEXIS 335 (Ky. Ct. App. 2007).
Trial court's finding that tobacco dealer did not repudiate the contract for sale of tobacco it contracted to buy at the insurer's auction was not clearly erroneous in light of the evidence in the record; no showing was made that the tobacco dealer unequivocally intended to repudiate the sale, but, instead, that the tobacco dealer could not remove all of the tobacco at once because of a previously-scheduled machinery show that the dealer was obligated to sponsor. Upton v. Ginn, 231 S.W.3d 788, 2007 Ky. App. LEXIS 255 (Ky. Ct. App. 2007).
Although the appeal arose from “decisions of motions,” the issue of child support was initially raised in a petition for dissolution and was only resolved after an evidentiary hearing; thus, the crux of the appeal stemmed from an action “tried upon the facts without a jury,” as set forth in CR 52.01, and findings of fact as to imputed income due to underemployment involved a matter that was essential to the trial court's judgment. Mckinney v. McKinney, 257 S.W.3d 130, 2008 Ky. App. LEXIS 187 (Ky. Ct. App. 2008).
Family court was the proper arbiter to decide who had the better case, not the appellate court; the boyfriend simply ignored his obligation to show that the domestic violence order was not based on substantial evidence. Hunter v. Mena, 302 S.W.3d 93,  2010 Ky. App. LEXIS 4 (Ky. Ct. App. 2010).
Case was tried by the trial court without a jury; thus, the court's standard of review was governed by CR 52.01. Lewis v. Manning, — S.W.3d —, 2012 Ky. App. LEXIS 65 (Ky. Ct. App. 2012).
No CR 52.01 clear error occurred in a child custody modification case where the trial court ruled in favor of the father's request for modification after it declined to allow the mother to examine the guardian ad litem (GAL), appointed to represent a younger daughter, about the guardian ad litem's report. A GAL was not similarly situated to professional personnel under KRS 403.290 who could be examined, as a GAL was a licensed attorney who as an advocate was barred under SCR 3.130-1.6 from disclosing confidential information, would likely be called upon to do so in being questioned about the younger daughter, and would not otherwise be able to cite a SCR 3.130-3.7 exception against be called as a necessary witness. Morgan v. Getter, 2013 Ky. App. LEXIS 43 (Ky. Ct. App. 2013).
3. Findings of Fact.
In the absence of conflict in testimony and where the decision of the trial court is supported by the evidence, the findings of fact of the trial court would not be disturbed by the appellate court. Thomas v. Platt, 282 S.W.2d 354, 1955 Ky. LEXIS 249 (Ky. 1955).
Although this rule provides that the court, sitting without a jury, shall find the facts specifically, there is compliance when the court's opinion shows a comprehension of the evidence, a decision as to the material issues of fact, and an application of the law to such issues. Shepherd v. Shepherd, 295 S.W.2d 557, 1956 Ky. LEXIS 165 (Ky. 1956).
The ruling of the trial court would not be disturbed where the trial judge's findings of fact were clearly evidenced in his opinion, and a remand of the case would merely call for a repetitious statement of them. Shepherd v. Shepherd, 295 S.W.2d 557, 1956 Ky. LEXIS 165 (Ky. 1956).
Trial court adjudged letter to be valid and, since this was a finding of fact based upon proof of probative value in view of the evidence presented, holding should not be disturbed. Duff v. Duff, 295 S.W.2d 795, 1956 Ky. LEXIS 179 (Ky. 1956).
The finding of fact should not be disturbed on appeal where there is sufficient evidence of probative value to sustain such finding. Phelps v. Brown, 295 S.W.2d 804, 1956 Ky. LEXIS 183 (Ky. 1956).
On appeal, if there is evidence of substance to support findings of a chancellor, they will not be disturbed and such evidence need not be conclusive beyond doubt but need only be such that upon consideration thereof reasonable minds might differ. Citizens Fidelity Bank & Trust Co. v. Leake, 380 S.W.2d 264, 1964 Ky. LEXIS 308 (Ky. 1964).
Where there is both substantial and credible evidence on both sides of the issues in a case, this rule seals the trial court's findings against appellate intervention. White v. Howard, 394 S.W.2d 589, 1965 Ky. LEXIS 192 (Ky. 1965).
Even if there was some doubt in the mind of the court concerning the findings of the lower court, those findings could not be set aside on the basis of a mere doubt. Warner v. Sanders, 455 S.W.2d 552, 1970 Ky. LEXIS 257 (Ky. 1970).
Where minor inaccuracies appeared in the findings of fact, it is assumed that the master commissioner and the chancellor based their report and judgment on the entire record of evidence, and not on the basis of the minor inaccuracies. Warner v. Sanders, 455 S.W.2d 552, 1970 Ky. LEXIS 257 (Ky. 1970).
Where there was sufficient probative evidence to support the chancellor's finding that there was a general scheme to restrict a subdivision and that the scheme included the home place, the finding would not be disturbed. First Sec. Nat'l Bank & Trust Co. v. Peter, 456 S.W.2d 46, 1970 Ky. LEXIS 224 (Ky. 1970).
Where several qualified witnesses gave testimony pro and con on the subjects of the divisibility and value of a tract of land and the proof covered the considerations of subsection (1)(b) of KRS 389.020 (repealed) and supported the judgment, there was no error in finding the property was divisible. Adams Real Estate Corp. v. Ward, 458 S.W.2d 622, 1970 Ky. LEXIS 180 (Ky. 1970).
Where the proof of those contesting two (2) wills did not “exclude periods of lucidity” but was sufficient to show the testator's incapacity, the verdict striking the wills was supported by substantial evidence. Self v. Schooling, 462 S.W.2d 932, 1971 Ky. LEXIS 566 (Ky. 1971).
Where the testimony supported the conclusion that the husband's behaviour justified granting the wife a divorce, that this conduct was not due to any fault on the part of the wife, and that the wife and child needed support, this rule did not require further elaboration to adjudge that the wife was entitled to alimony. Robinson v. Robinson, 474 S.W.2d 355, 1971 Ky. LEXIS 100 (Ky. 1971).
In a suit for divorce from bed and board by husband and counterclaim for absolute divorce by wife, where trial judge personally confronted witnesses and evaluated evidence comprehensively, found that several witnesses were related to the parties and concluded that there were shortcomings as to both parties but husband had overwhelmingly proven his case, the judgment for husband was amply supported by proof, and not being clearly erroneous, could not be disturbed. Bailey v. Bailey, 474 S.W.2d 389, 1971 Ky. LEXIS 114 (Ky. 1971).
Although grounds for divorce as reflected by the evidence were weak and might have been a sufficient basis for the trial court to conclude the prevailing party was at fault appellate court could not say the findings were clearly erroneous and would not, therefore, disturb them. Sharp v. Sharp, 491 S.W.2d 639, 1973 Ky. LEXIS 576 (Ky. 1973).
In divorce proceeding evidence would have warranted a finding of a substantially higher value of husband's estate, but evidence was not so overwhelming as to impel a different finding and judgment was not disturbed. Purdom v. Purdom, 498 S.W.2d 131, 1973 Ky. LEXIS 287 (Ky. 1973).
Trial court finding that the condemned property was not necessary to the urban renewal project was not erroneous and was supported by sufficient evidence. Urban Renewal & Community Development Agency v. Goodwin, 514 S.W.2d 190, 1974 Ky. LEXIS 293 (Ky. 1974).
Where there was evidence that during the five years prior to the divorce judgment husband's average earnings were $27,000 and wife did not have sufficient estate of her own to meet the test expressed in KRS 403.200, trial court's findings were not erroneous and award of $200 a month alimony to wife would not be disturbed. Sharp v. Sharp, 516 S.W.2d 875, 1974 Ky. LEXIS 185 (Ky. 1974).
Trial court findings that a city operated sewage plant constituted a nuisance were supported by substantial evidence where there was a showing that the surrounding property owners were obstructed in the use and enjoyment of their homes by the obnoxious and offensive odors of the plant and as such were not disturbed on appeal. Monticello v. Rankin, 521 S.W.2d 79, 1975 Ky. LEXIS 148 (Ky. 1975).
A trial court's findings that the overload caused by the Christmas holidays, the breakdown of two (2) posting machines and the absence of a bookkeeper caused the failure of a bank to return two (2) checks by its midnight deadline were supported by the record. Blake v. Woodford Bank & Trust Co., 555 S.W.2d 589, 1977 Ky. App. LEXIS 790 (Ky. Ct. App. 1977).
Where the only testimony respecting value of property owned by parties at time of separation was offered by the husband and wife did not contradict his estimates, and offered no evidence of her own as to value, the trial court's findings as to the value of the items of personal property were not clearly erroneous. Turley v. Turley, 562 S.W.2d 665, 1978 Ky. App. LEXIS 474 (Ky. Ct. App. 1978).
Findings of the court, in a contract action against the State, as to the existence of misrepresentations in design plans, changes in such plans, and so on, were not manifestly against the weight of the evidence and would not be set aside. Dravo Corp. v. Commonwealth, Dep't of Highways, 564 S.W.2d 16, 1977 Ky. App. LEXIS 907 (Ky. Ct. App. 1977).
Evidence that workmen's compensation claimant split the profits from a coal mine with two (2) other owners, while all other workers were paid on a salary basis, was sufficient to support finding that he was partner rather than an employe of the company. Tyree v. Brown, 564 S.W.2d 31, 1978 Ky. App. LEXIS 493 (Ky. Ct. App. 1978).
Findings by the trial court as to the division of marital property and the maintenance award were supported by sufficient evidence. Adams v. Adams, 565 S.W.2d 169, 1978 Ky. App. LEXIS 509 (Ky. Ct. App. 1978).
The trial court findings that materialman told the officer of mortgagee that the builder owed “eighty hundred dollars,” that he requested the officer's help in collecting the money and he did not tell the officer that the builder “was not paying his bills on time or was not able to do so or that the materialman intended to file a lien” were not clearly erroneous and would not be set aside. Grider v. Mutual Federal Sav. & Loan Asso., 565 S.W.2d 647, 1978 Ky. App. LEXIS 514 (Ky. Ct. App. 1978).
Where $5,000 received by a husband from an insurance policy on his father's life was put in his farming business and used for operating costs, the trial court's finding that this $5,000 could be traced to cash and personal property held by the husband was not supported by the record. Brunson v. Brunson, 569 S.W.2d 173, 1978 Ky. App. LEXIS 554 (Ky. Ct. App. 1978).
The trial court committed reversible error in failing to draft its own findings as required by this rule. Callahan v. Callahan, 579 S.W.2d 385, 1979 Ky. App. LEXIS 390 (Ky. Ct. App. 1979).
In reviewing the decision of a trial court the test is not whether the appellate court would have decided it differently, but whether the findings of the trial judge were clearly erroneous or that he abused his discretion. Cherry v. Cherry, 634 S.W.2d 423, 1982 Ky. LEXIS 263 (Ky. 1982).
Where the findings of fact, conclusions of law and judgment prepared by plaintiffs were created from the memorandum of decision and order prepared by the trial judge, there was no showing of abuse of discretion or delegation of decision-making responsibility under this rule. Mansfield v. Voedisch, 672 S.W.2d 678, 1984 Ky. App. LEXIS 543 (Ky. Ct. App. 1984).
The language of this rule requiring a trial court in all actions tried upon the facts without a jury, or with an advisory jury, to find the facts specifically and state separately its conclusions of law thereon is mandatory. Skelton v. Roberts, 673 S.W.2d 733, 1984 Ky. App. LEXIS 537 (Ky. Ct. App. 1984).
This rule does not require the court to make any findings of fact or conclusions of law where there has been no trial on the matter. Page v. Louisville, 722 S.W.2d 60, 1986 Ky. App. LEXIS 1501 (Ky. Ct. App. 1986).
Because the trial court in post-dissolution of marriage proceeding omitted making any findings, the appellate court was prevented from determining whether it followed the appropriate statutory standards in addressing the various issues raised by the parties since this rule does not require a trial court to make findings on motions; however, case law, requires such findings in ruling on motions to modify dissolution judgments, at least when the court grants the motion. Klopp v. Klopp, 763 S.W.2d 663, 1988 Ky. App. LEXIS 118 (Ky. Ct. App. 1988).
The trial court is the finder of fact whether the case is tried by deposition or by personal attendance, and the judgment of the trial court may not be reversed unless the findings are clearly erroneous. Vanover-May v. Marsh, 793 S.W.2d 852, 1990 Ky. App. LEXIS 108 (Ky. Ct. App. 1990).
Even though domestic relations commissioner valued the real property on which marital residence was built at $7,000, there was no error in trial judge valuing the property at $10,000 for purposes of dividing marital property in divorce action; the record contained testimony that similar lots in the area were valued at $10,000 and trial judge was under no duty to accept the commissioner's findings of fact. Calloway v. Calloway, 832 S.W.2d 890, 1992 Ky. App. LEXIS 140 (Ky. Ct. App. 1992).
The trial court considered factors other than those utilized by the experts in valuing insurance business. Although not calculated with mathematical exactitude, the court's figure clearly fell within the range of competent testimony. A trial court's valuation in a divorce action will not be disturbed on appeal unless it is clearly contrary to the weight of the evidence, and the Court of Appeals could not conclude that it was. Underwood v. Underwood, 836 S.W.2d 439, 1992 Ky. App. LEXIS 164 (Ky. Ct. App. 1992), overruled in part, Neidlinger v. Neidlinger, 52 S.W.3d 513, 2001 Ky. LEXIS 141 (Ky. 2001).
Where former partner's attorneys testified that their client had authorized the agreement which the attorneys reached on behalf of the former partner, the absence of certain fax and confirmation sheets in the attorneys' file was inconclusive as the former partner himself testified that faxes were brought back and forth, and a trial court's order enforcing the settlement was affirmed; the attorneys also testified that, in addition to the faxes, they spoke several times with the former partner on the phone that day to inform him of the progress of the negotiations, and the former partner's absence of consultation with his tax and financial advisors was not conclusive evidence that the attorneys lacked his consent to enter into the agreement. Ford v. Beasley, 148 S.W.3d 808, 2004 Ky. App. LEXIS 302 (Ky. Ct. App. 2004).
Determination rendered by the Kentucky Retirement System that an employee's purchase of non-qualified service time had to be based on the full actuarial cost as determined by the system was correct; but, it both legally and factually erred in basing the purchase cost upon a full-time annual salary when the employee was employed as a permanent part-time, and not a full-time, employee. Ky. Ret. Sys. v. Heavrin, 172 S.W.3d 808, 2005 Ky. App. LEXIS 24 (Ky. Ct. App. 2005), review denied, 2005 Ky. LEXIS 321 (Ky. 2005).
Circuit court did not clearly err in determining that the first of two (2) banks did not have a valid legal mortgage and/or a valid equitable mortgage on the subject property, as that bank's debtor was not the true owner of the property, and thus, lacked the power to mortgage it; hence, the first bank acquired no power to assert a lien on the property and could not claim that the second bank was depriving it of money or benefits. Citizens Bank of N. Ky., Inc. v. PBNK, Inc., — S.W.3d —, 2006 Ky. App. LEXIS 48 (Ky. Ct. App. 2006), appeal denied, 2006 Ky. LEXIS 309 (Ky. 2006).
Because KRS 433.236, Kentucky's shopkeeper's privilege, authorized a store employee's investigation into a possible shoplifting incident and detention of a customer for a reasonable amount of time, when such was coupled with the fact that the evidence showed that she was not mistreated in any way, the trial court erred in failing to direct a verdict in favor of that employee and his employer. Messer v. Robinson, 250 S.W.3d 344, 2008 Ky. App. LEXIS 75 (Ky. Ct. App. 2008).
Family Court's finding that divorced parties'  adult daughter remained wholly dependent upon her parents for financial support and other assistance, as contemplated by KRS 405.020(2), was not clearly erroneous as defined in CR 52.01. The daughter was a determined, hard-working young woman; through the care and support of her mother and her immediate community, she was able to perform at a level that would ordinarily exceed expectations in some respects. Nelson v. Nelson, 287 S.W.3d 667, 2009 Ky. App. LEXIS 60 (Ky. Ct. App. 2009).
Only difference between the trial court's order and the father's proposed order in this custody case was the date for calculating child support, but many other concerns existed, including the stability of the father's living arrangements and where the child would be living and attending school if the father were the primary residential parent; these were factors to be addressed independently by the trial court when it reassessed the testimony. Retherford v. Monday, 500 S.W.3d 229, 2016 Ky. App. LEXIS 156 (Ky. Ct. App. 2016).
4. — Basics.
Determination by trial judge that police association represented the majority of city police and its members, as well as citizens of the community, had sufficient standing to bring action because they had a real and substantial interest in the pool of applicants from which the city would hire police, was not based on mere speculation or expectancy, but on a reasoned conclusion arising from the arguments presented and therefore should not be disturbed upon appeal. City of Ashland v. Ashland F.O.P. #3, 888 S.W.2d 667, 1994 Ky. LEXIS 114 (Ky. 1994).
5. — Failure to Make.
Where trial court failed to make findings which appellate court could review on appeal, default judgment would be vacated and case remanded for findings by the trial court. Greathouse v. American Nat'l Bank & Trust Co., 796 S.W.2d 868, 1990 Ky. App. LEXIS 142 (Ky. Ct. App. 1990).
As a trial court dismissed an inmate's declaratory judgment petition and no temporary relief was granted, the explicit terms of CR 52.01 made it clear that findings of fact and conclusions of law were not required; accordingly, the inmate's motion under CR 59.05 to vacate the judgment in order to include findings of fact and conclusions of law lacked merit. Vestal v. Motley, — S.W.3d —, 2007 Ky. App. LEXIS 286 (Ky. Ct. App. 2007).
Trial court did not err in denying either defendant's CR 60.02 or 52.04 motion where a recent case did not apply to defendant as it was not intended to be applied retroactively; the denial of Rule 60.02 relief did not fall within the purview of Rule 52.04 and, thus, did not require written findings and conclusions. Campbell v. Commonwealth, 316 S.W.3d 315, 2009 Ky. App. LEXIS 214 (Ky. Ct. App. 2009).
Trial court erred in a marital dissolution action in holding that the parties should divide the husband's IRA equally because the trial court failed to make the necessary statutory findings; the trial court did not find the facts specifically. Ford v. Perkins, 382 S.W.3d 821, 2012 Ky. LEXIS 163 (Ky. 2012).
Limited liability company's judgment against a former managing member for diverting a business opportunity, breaching KRS 275.170 and common law fiduciary duties, had to be remanded because there were insufficient findings and conclusions for appellate review. Patmon v. Hobbs, — S.W.3d —, 2016 Ky. App. LEXIS 125 (Ky. Ct. App. 2016).
6. — Delegation of Drafting.
The delegation of the clerical task of drafting proposed findings of fact and conclusions of law under the proper circumstances does not violate the trial court's responsibility. Bingham v. Bingham, 628 S.W.2d 628, 1982 Ky. LEXIS 234 (Ky. 1982).
Where in a marriage dissolution proceeding the trial court adopted the proposed findings of fact and conclusions of law which were tendered by the wife's counsel at the direction of the court, this rule was not violated because the court was thoroughly familiar with the proceedings and facts of the case, and the record indicated that the trial judge prudently examined the proposed findings and conclusions and made several additions and corrections to reflect his decision in the case. Bingham v. Bingham, 628 S.W.2d 628, 1982 Ky. LEXIS 234 (Ky. 1982).
On appeal from administrative decision to close nursing home, the Franklin Circuit Court was not the finder of fact and thus was not required to state findings with specificity; consequently, it made no difference that the circuit court adopted findings identical to administrative agency's so long as the statutory limitation on review under KRS 216B.120(2) was not exceeded. Our Lady of the Woods, Inc. v. Commonwealth, Kentucky Health Facilities & Health Services Certificate of Need & Licensure Bd., 655 S.W.2d 14, 1982 Ky. App. LEXIS 294 (Ky. Ct. App. 1982).
It is not error under CR 52.01 for the trial court to adopt factual findings as submitted by a party. Prater v. Cabinet for Human Resources, 954 S.W.2d 954, 1997 Ky. LEXIS 121 (Ky. 1997).
Hearing officer improperly delegated his authority when he adopted almost verbatim the proposed findings of fact and conclusions of law of the Kentucky Cabinet of Health and Family Services in a Medicaid recoupment appeal. Although the hearing officer was not subject to CR 52.01, the same basic principle applied that it was inappropriate for an administrative hearing officers to delegate such an important part of his authority to a party in a matter before him. Commonwealth v. EPI Corp., — S.W.3d —, 2006 Ky. App. LEXIS 114 (Ky. Ct. App. 2006).
7. — Clearly Erroneous.
In equity cases the rule has been that the appellate court will not disturb the finding of the chancellor unless more than a doubt exists as to the correctness of the finding, or unless the finding is clearly erroneous, but, if a verdict of a jury finding certain facts is flagrantly against the evidence, necessarily a decision of a chancellor, finding the same facts on the same evidence, would leave reasonable minds with more than a doubt as to its correctness and would be clearly erroneous. Fyffe v. Mason, 268 S.W.2d 29, 1954 Ky. LEXIS 891 (Ky. 1954).
Finding of chancellor in cross actions for divorce that the husband was entitled to divorce and that wife was not entitled to any alimony will not be disturbed in view of the rule followed by this court that a finding of fact, such as involved herein, will not be set aside unless clearly erroneous. Todd v. Todd, 269 S.W.2d 282, 1954 Ky. LEXIS 1000 (Ky. 1954).
Where record in an action to cancel a written contract showed that the findings of the trial judge were correct, they could not be said to be “clearly erroneous” to justify reversal under this rule. Finney v. Miller, 273 S.W.2d 805, 1954 Ky. LEXIS 1196 (Ky. 1954).
Finding that plaintiff proved his right to passway, as claimed, where trial court rendered a written opinion, which is essentially a specific finding of fact after considering the evidence which was heard orally, and viewing the premises in company of attorneys for both parties, was held by the court not to be “clearly erroneous.” Matches v. Mitchell, 276 S.W.2d 440, 1955 Ky. LEXIS 417 (Ky. 1955).
Where the record revealed that both parties to the case introduced adequate evidence to support their respective positions, the findings of the trial judge were not clearly erroneous and would not be disturbed on appeal. Hensley v. Stinson, 287 S.W.2d 593, 1956 Ky. LEXIS 466 (Ky. 1956).
Where under all the evidence of the case there was raised a question of fact, chancellor's decision cannot be said to be erroneous. Harman v. Allen, 297 S.W.2d 59, 1956 Ky. LEXIS 18 (Ky. 1956).
Since the determination of preponderance of the evidence was the ultimate issue the circuit judge was called upon to decide as the trier of the facts, the Court of Appeals would not try the case de novo, and therefore would not set aside the trial court's findings of fact where they were not clearly erroneous. Mason v. Randolph, 304 S.W.2d 913, 1957 Ky. LEXIS 283 (Ky. 1957).
Where the amount of the judgment rested upon a finding of fact upon conflicting evidence concerning the character of improvements to the property and the expenditures therefor, the finding of the trial court was not clearly erroneous. Rice v. Merritt, 310 S.W.2d 529, 1957 Ky. LEXIS 164 (Ky. 1957).
Although claim is made that record raises more than a doubt, Court of Appeals will not set aside a trial court's finding of fact unless it is clearly erroneous. Murphy v. Torstrick, 309 S.W.2d 767, 1958 Ky. LEXIS 362 (Ky. 1958).
In a fact case where the trial judge has made a factual finding based upon the evidence presented, the Court of Appeals may not set aside such a finding unless it is clearly erroneous. Sublett v. Runyan, 316 S.W.2d 362, 1958 Ky. LEXIS 43 (Ky. 1958).
The findings of the trial court would not be set aside on appeal where the issues in the case were strictly factual and such findings were not clearly erroneous. Hornung v. Greathouse Co., 333 S.W.2d 760, 1960 Ky. LEXIS 204 (Ky. 1960).
This rule does not give to the finding of a trial court, whether it be in equity or at common law, any greater status than the verdict of a jury in a common-law action, and therefore, if the findings of fact of a trial court are not sustained by sufficient evidence, under the same test of sufficiency that applies to a jury verdict, they are “clearly erroneous.” Yates v. Wilson, 339 S.W.2d 458, 1960 Ky. LEXIS 458 (Ky. 1960).
Where the commissioner was by training and experience competent to sift and evaluate the evidence and his report was specific and complete, and the judge adopted the report as being his own finding and rested the judgment on the report, the provision of this rule that the findings will not be set aside unless they are clearly erroneous applied. Rife v. Fleming, 339 S.W.2d 650, 1960 Ky. LEXIS 483 (Ky. 1960).
Findings of fact of trial court must be measured by the same test applicable to a jury verdict and, if not supported by substantial evidence, such findings are clearly erroneous under this rule. Massachusetts Bonding & Ins. Co. v. Huffman, 340 S.W.2d 447, 1960 Ky. LEXIS 37 (Ky. 1960).
If supported by substantial evidence, the trial court's finding of fact is not clearly erroneous. Black Motor Co. v. Greene, 385 S.W.2d 954, 1964 Ky. LEXIS 169 (Ky. 1964).
The findings of fact by the trial judge rank in equal dignity with the verdict of a properly instructed jury and will not be disturbed unless clearly erroneous. Daniel v. Kerby, 420 S.W.2d 393, 1967 Ky. LEXIS 104 (Ky. 1967).
Since the trial court heard the evidence and saw the witnesses, it was in a better position than the Court of Appeals to make the finding of fact, and such finding of fact by the trial court could only be set aside if clearly erroneous. Justice v. Justice, 421 S.W.2d 868, 1967 Ky. LEXIS 94 (Ky. 1967).
Where, on the proof before the chancellor there was substantial evidence that the plaintiffs had completed acceptable performance in spite of evidence to the contrary, the finding for the plaintiff was not clearly erroneous and could not be disturbed. D. H. Overmyer Warehouse Co. v. Smith, 451 S.W.2d 668, 1970 Ky. LEXIS 419 (Ky. 1970).
Where the husband earned $800 per week in the year preceding the divorce, the allowance of permanent alimony of $50,000, payable in weekly instalments of $100 each, and $300 per week for the support of five infant children was not clearly erroneous. Itschner v. Itschner, 455 S.W.2d 54, 1970 Ky. LEXIS 242 (Ky. 1970).
Where the court considered all the facts and there was sufficient evidence of probative value to sustain its findings on the motion for increased child maintenance, there was no abuse of discretion nor were the findings of fact clearly erroneous. Spurlin v. Spurlin, 456 S.W.2d 683, 1970 Ky. LEXIS 226 (Ky. 1970).
Since the judgment of the chancellor in child custody cases is based upon a finding of fact, the Court of Appeals should not disturb that finding unless it is found to be clearly erroneous. Barnes v. Barnes, 458 S.W.2d 772, 1970 Ky. LEXIS 187 (Ky. 1970).
To enjoin supreme court from finding that the judgment and findings on factual questions are clearly erroneous, such evidence should be sufficient and tending to support the findings of fact and the judgment. B. F. M. Bldg., Inc. v. Trice, 464 S.W.2d 617, 1971 Ky. LEXIS 491 (Ky. 1971).
Divorce judgment ordering the sale of home to pay mortgages on it and the purchase of another house to be used by the wife and children until the youngest child reached age 18, at which time the house was to be sold, the wife reimbursed for any mortgage payments, and the remainder of the money divided equally between the husband and wife was not clearly erroneous. Feinberg v. Feinberg, 467 S.W.2d 116, 1971 Ky. LEXIS 350 (Ky. 1971).
Findings of fact made by the trial court cannot be disturbed unless clearly erroneous. Stephanski v. Stephanski, 473 S.W.2d 806, 1971 Ky. LEXIS 159 (Ky. 1971).
In an action for wrongful cutting and removal of certain timber from disputed boundary area where plaintiff relied on certain survey and there was no competent evidence to show that the survey did locate definite land marks requiring adjustment of distance, the accuracy of survey was not proved except that it was made, plaintiffs failed to meet the burden of proof and any factual determination based on this survey was erroneous. West v. Keckley, 474 S.W.2d 87, 1971 Ky. LEXIS 89 (Ky. 1971).
Where findings of fact made by trial court were supported by substantial evidence and were not clearly erroneous, they were binding on appeal. Cheaney v. Wright, 474 S.W.2d 402, 1971 Ky. LEXIS 118 (Ky. 1971); Allen v. Arnett, 525 S.W.2d 748, 1975 Ky. LEXIS 109 (Ky. 1975).
In action by club members to enjoin owner of adjoining land from obstructing a passway, where the testimony showed passway was essentially private, evidence did not support a finding that passway had become public through 15 years of public use, and such a finding was clearly erroneous. Cummings v. Fleming County Sportsmen's Club, Inc., 477 S.W.2d 163, 1972 Ky. LEXIS 353 (Ky. 1972).
Where chancellor's findings of fact showed careful consideration of every point raised and concluded that the father was suited to having custody and control of his daughter and that her best interest would be served by returning her to him, such findings were not clearly erroneous and would not be overturned. Cox v. Bramblet, 492 S.W.2d 188, 1973 Ky. LEXIS 504 (Ky. 1973).
Where there was a showing that the plaintiff was familiar with the railroad crossing and knew it to be a hazardous crossing, but made no attempt to check the crossing for an oncoming train, and merely relied on the fact that defendant's coal truck was already on the tracks, there was sufficient evidence that plaintiff was contributorily negligent in the resulting accident with the truck which had been struck by an oncoming train and a trial court's findings of fact absolving plaintiff of negligence was clearly erroneous and must be reversed. Allen v. Arnett, 525 S.W.2d 748, 1975 Ky. LEXIS 109 (Ky. 1975).
In a products liability action brought by plaintiff for damages arising out of an accident where the trial court made findings of fact adverse to the plaintiff at the close of plaintiff's evidence, the test of whether the findings were clearly erroneous was not one of support by substantial evidence, but whether the evidence was so conclusive as to compel a finding in plaintiff's favor as a matter of law. Morrison v. Trailmobile Trailers, Inc., 526 S.W.2d 822, 1975 Ky. LEXIS 100 (Ky. 1975).
In action challenging legality of an annexation ordinance, findings of fact of the circuit court are not clearly erroneous because many of the witnesses on behalf of the city were city employees. Sullivan v. Paducah, 547 S.W.2d 769, 1977 Ky. App. LEXIS 633 (Ky. Ct. App. 1977).
Where the evidence showed that a road had been used by the public and maintained by the county for many years and had been used by the army as an access road to a military reservation, the trial court's finding that it was a public road was not clearly erroneous and would not be set aside. Whilden v. Compton, 555 S.W.2d 272, 1977 Ky. App. LEXIS 786 (Ky. Ct. App. 1977).
Under this rule, the province of the appellate court is only to determine whether a judgment is supported by substantial evidence and where testimony established that four children suffered from malnutrition and various illnesses connected to the filthiness of their home, a judgment terminating parental rights was supported by substantial evidence and was not clearly erroneous. Church v. Department for Human Resources, 555 S.W.2d 602, 1977 Ky. App. LEXIS 791 (Ky. Ct. App. 1977).
Where the evidence showed that student population and state funding in a school district were increasing and that an assistant principal and the school superintendent supported opposing candidates in the board of education election held in the year in which the principal was dismissed, the trial court's finding that the assistant principal was dismissed because of his political beliefs and not because of reduced student population or funding, as alleged by the school superintendent, was not erroneous and would be affirmed. Harlan County Board of Education v. Stagnolia, 555 S.W.2d 828, 1977 Ky. App. LEXIS 805 (Ky. Ct. App. 1977).
A trial court's finding that the salary of a math and science coordinator was reduced by the school board without the superintendent's recommendation and that, since the board hired the coordinator for a longer period and at a higher salary than usual, it was aware of his position despite its claim that he was not officially hired as a coordinator, was not erroneous and would not be set aside on appeal. Board of Education v. Garner, 556 S.W.2d 453, 1977 Ky. App. LEXIS 819 (Ky. Ct. App. 1977).
Where the record did not show any actual or inherent bias by school board members against a teacher who was dismissed by them following a hearing, the trial court's finding that the dismissal was based solely on evidence taken at the hearing was not clearly erroneous. Burkett v. Board of Education, 558 S.W.2d 626, 1977 Ky. App. LEXIS 852 (Ky. Ct. App. 1977).
Where a company executive testified that an employe's workload was reduced by 90 percent after a previous heart attack, the workmen's compensation board's apportionment of 90 percent of an award against the special fund was not clearly erroneous. Yocom v. Weinberger, 559 S.W.2d 168, 1977 Ky. App. LEXIS 860 (Ky. Ct. App. 1977).
In an action to recover payment on a note, where there was no evidence that the parties intended that a later guaranty agreement would release the guarantors from a prior guaranty, the trial court's finding that the execution of the subsequent contract of guaranty extinguished the prior guaranty contract was clearly erroneous. Pascagoula-Moss Point Bank v. Citizens Fidelity Bank & Trust Co., 563 S.W.2d 727, 1977 Ky. App. LEXIS 902 (Ky. Ct. App. 1977).
Where both parties testified that the marriage was irretrievably broken and the wife indicated that she wanted a legal separation, rather than dissolution, simply to give her financial security, the trial court's finding that the marriage was not irretrievably broken was clearly erroneous and would be reversed and remanded with directions to dissolve the marriage. Laffosse v. Laffosse, 564 S.W.2d 220, 1978 Ky. App. LEXIS 497 (Ky. Ct. App. 1978).
This rule is designed to prohibit an appellate or reviewing court from substituting its opinion for that of the trial court — and thus becoming a trier of fact — unless the findings of the trial court are clearly erroneous. Taylor v. Taylor, 591 S.W.2d 369, 1979 Ky. LEXIS 311 (Ky. 1979).
Where a husband and wife were married nine years, separated, were reconciled, separated again in March, 1978, executed a settlement agreement April 7, 1978, and where the husband and wife then resumed cohabitation from August 21, 1978 to September 14, 1978, the trial court's decision that the agreement survived cannot be said to be clearly erroneous, whether this case is viewed as one in which only one party intended to reconcile or one where the parties intended reconciliation not to annul their agreement. Peterson v. Peterson, 583 S.W.2d 707, 1979 Ky. App. LEXIS 437 (Ky. Ct. App. 1979).
It is well settled that this rule applies to domestic matters and that the principles of that rule require reviewing courts to accept findings of a trial judge unless they are clearly erroneous. Ghali v. Ghali, 596 S.W.2d 31, 1980 Ky. App. LEXIS 300 (Ky. Ct. App. 1980).
The distinction between an appeal and a de novo review does not rest upon the introduction of new evidence, since under a trial de novo, the court is unrestricted in its examination of the evidence, but in an appeal, the reviewing court is bound by the principle that the findings of fact made by the trial court shall not be set aside unless clearly erroneous. Smith v. Riherd, 603 S.W.2d 494, 1980 Ky. App. LEXIS 351 (Ky. Ct. App. 1980).
Where specialist in neurological surgery testified that wife's work as registered nurse would be limited in that she could not work in a capacity where she would have to lift patients or objects or bend her back, it was not clearly erroneous under this section to find that wife was unable to work as a psychiatric nurse and thus unable to support herself under KRS 403.200. Leveck v. Leveck, 614 S.W.2d 710, 1981 Ky. App. LEXIS 238 (Ky. Ct. App. 1981).
In a child custody case conducted by deposition pursuant to CR 43.04 and as a nonjury trial under CR 52.01, the appellate court need not, on review, apply the “clearly erroneous” rule to the findings since the trial court cannot judge the credibility of witnesses it did not observe. Stafford v. Stafford, 618 S.W.2d 578, 1981 Ky. App. LEXIS 256 (Ky. Ct. App. 1981).
The clearly erroneous standard of this rule applies to cases tried solely by deposition. Largent v. Largent, 643 S.W.2d 261, 1982 Ky. LEXIS 324 (Ky. 1982).
The trial court is the finder of fact whether the case is tried by deposition or by personal attendance, and the judgment of the trial court may not be reversed unless the findings are clearly erroneous. Largent v. Largent, 643 S.W.2d 261, 1982 Ky. LEXIS 324 (Ky. 1982).
Where a county board of education automatically expelled several high school students for consuming alcohol on a school-sponsored trip, the trial court's finding that the board acted arbitrarily without giving consideration to such factors as the previous general conduct of the students involved, the probability of a recurring violation, or the possibility of alternative punishment or restrictions, was not clearly erroneous. Clark County Bd. of Education v. Jones, 625 S.W.2d 586, 1981 Ky. App. LEXIS 303 (Ky. Ct. App. 1981).
Where the evidence showed that the sales agreement was signed by both parties, describing the vehicle to be sold, and stating the terms of the sale and that the purchaser had taken immediate possession of the vehicle after paying a sales deposit, the trial court's judgment that the purchaser was an insured within the seller's insurance policy on the vehicle was clearly erroneous since the policy specifically excluded persons to whom possession was transferred pursuant to an agreement of sale. American Interinsurance Exchange v. Norton, 631 S.W.2d 851, 1982 Ky. App. LEXIS 207 (Ky. Ct. App. 1982).
A trial court's finding of fact should not be overturned on appeal unless it is clearly erroneous. Alvey v. Union Invest., Inc., 697 S.W.2d 145, 1985 Ky. App. LEXIS 595 (Ky. Ct. App. 1985).
The standard of judicial review of administrative decisions in disciplinary actions against police officers is the “clearly erroneous” rule promulgated in this rule, and the same standard of review should be applied in order to determine if the Civil Service Board's modification of a disciplinary ruling was clearly erroneous. Louisville by Kuster v. Milligan, 798 S.W.2d 454, 1990 Ky. LEXIS 114 (Ky. 1990).
In an action by lower elevation land owners for damages from storm water drainage that came from land owned by upper elevation land owners, a finding that the upper elevation owners did not act unreasonably in ridding the land of diffused surface waters onto lands below was not clearly erroneous. The upper elevation land owners did not act unreasonably by pumping water from the land, by elevating the topsoil, and by building a ditch to drain water since: (1) there was no drainage system in place when both parties bought their land; (2) the upper owners did not add additional water to the drainage; and (3) there was nothing unreasonable in diverting the drainage water from its natural course. Walker v. Duba, 161 S.W.3d 348, 2004 Ky. App. LEXIS 322 (Ky. Ct. App. 2004), rehearing denied, 2005 Ky. App. LEXIS 2 (Ky. Ct. App. 2005).
Finding that a son diverted family corporation funds for personal use was supported by evidence in the record so it was not clearly erroneous and was affirmed on appeal. Monin v. Monin, 156 S.W.3d 309, 2004 Ky. App. LEXIS 367 (Ky. Ct. App. 2004).
In actions brought under the Individuals with Disabilities Education Act (IDEA), 20 USCS § 1400 et seq., an appellate court cannot apply a “modified de novo standard of review,” but must review the lower court's findings of fact only for clear error pursuant to CR 52.01 and must review its conclusions of law de novo. Fayette County Bd. of Educ. v. M.R.D., 158 S.W.3d 195, 2005 Ky. LEXIS 84 (Ky. 2005).
Where a family court denied a wife's claims upon finding that she did not provide sufficient proof of breach of the separation agreement, which had been incorporated into the decree of dissolution, and her brief reasonably appeared to sustain her position, a reversal of the family court judgment was warranted because the husband had failed to file a brief pursuant to CR 76.12(8)(c); the family court judge's findings of fact were deemed clearly erroneous under CR 52.01, as they were conclusory and vague and not supported by the evidence. Bailey v. Bailey, 231 S.W.3d 793, 2007 Ky. App. LEXIS 281 (Ky. Ct. App. 2007).
Circuit court's finding that monetary gifts from a husband's parents were marital property under KRS 403.190(2) and not a gift to the husband alone under § 403.190(2)(a) was not clearly erroneous where the money was given jointly to the parties during the marriage into a joint checking account for jointly titled marital homes, even though the father testified that the gifts were for their son alone. Gertler v. Gertler, 303 S.W.3d 131,  2010 Ky. App. LEXIS 6 (Ky. Ct. App. 2010).
Evidence supported the administrative determination that a university police officer had a duty to render a fire alarm incident report in a timely fashion and that he failed to do so, such that it was properly determined that a hearing officer did not act arbitrarily in affirming the officer's termination from employment. Pearce v. Univ. of Louisville, — S.W.3d —, 2011 Ky. App. LEXIS 230 (Ky. Ct. App. 2011).
Evidence supported the administrative determination that a university police officer failed to draft a fire alarm incident report in a timely fashion, although it was filed within a day of the incident, as he failed to act until he was directed to do so by his supervisor. Pearce v. Univ. of Louisville, — S.W.3d —, 2011 Ky. App. LEXIS 230 (Ky. Ct. App. 2011).
Evidence supported the administrative determination that a university police officer failed to act properly when he was informed of a fire alarm incident, acknowledged with a responsive “okay” that the situation was occurring, and then failed to proceed to the building. Pearce v. Univ. of Louisville, — S.W.3d —, 2011 Ky. App. LEXIS 230 (Ky. Ct. App. 2011).
Evidence supported the administrative determination that a university police officer failed to act properly when he conducted a vehicle pursuit the wrong way down a one-way street. Pearce v. Univ. of Louisville, — S.W.3d —, 2011 Ky. App. LEXIS 230 (Ky. Ct. App. 2011).
Evidence supported the administrative determination that upheld a university police officer's termination from employment for various work misconduct incidents, as the result was not unnecessarily harsh in the circumstances and was within the university's discretion. Pearce v. Univ. of Louisville, — S.W.3d —, 2011 Ky. App. LEXIS 230 (Ky. Ct. App. 2011).
Regarding appellant's motion under RCr P. 11.42, the record supported the trial court's conclusions that the jury knew of the victim's reputation for violence and the jury considered such when the jury rendered its verdict; thus, the finding that additional character evidence would not have likely changed the verdict was not clearly erroneous under CR 52.01. Saylor v. Commonwealth, 357 S.W.3d 567, 2012 Ky. App. LEXIS 2 (Ky. Ct. App. 2012).
Trial court's conclusory statement was supported by substantial evidence, and as such, not clearly erroneous, nor where other determinations. Persels & Assocs., LLC v. Capital One Bank, (USA), N.A., 2014 Ky. App. LEXIS 24 (Ky. Ct. App. 2014).
8. — Form.
Although appellate court did not approve the form of the findings of fact, where they supported the conclusions of law, they presented no ground of reversible error. Travelers v. Humming Bird Coal Co., 371 S.W.2d 35, 1963 Ky. LEXIS 94 (Ky. 1963).
9. — Failure to Record Findings.
Where the record on appeal was devoid of findings of the ultimate facts which were determinative of the only issue in the case, the appellate court vacated the judgment and remanded the case to the circuit court for findings of fact. Hatfield v. Derossett, 325 S.W.2d 84, 1959 Ky. LEXIS 39 (Ky. 1959).
Appellate court found it necessary to vacate the judgment where the record on appeal did not contain the trial court's findings of fact and legal conclusions, since they could not intelligently either affirm or reverse the judgment rendered by the trial court. Standard Farm Stores v. Dixon, 339 S.W.2d 440, 1960 Ky. LEXIS 446 (Ky. 1960).
A losing party should not be deprived of a proper review by the court's failure to record its specific rulings of law and fact. Elkins v. Elkins, 359 S.W.2d 620, 1962 Ky. LEXIS 206 (Ky. 1962).
Failure of the trial court to comply with this rule leaves the Court of Appeals in the dark as to the rulings in a case and results in substitution of the judgment of the Court of Appeals for that of the trial court. Elkins v. Elkins, 359 S.W.2d 620, 1962 Ky. LEXIS 206 (Ky. 1962).
Action for divorce by wife should be remanded for reconsideration where the chancellor did not make findings of fact and conclusions of law, and uncertainties in the record made it impossible to determine the correctness of the allowance made wife. McCauley v. McCauley, 467 S.W.2d 359, 1971 Ky. LEXIS 373 (Ky. 1971).
It was of no consequence that court failed to file findings of fact and conclusions of law in issuing temporary injunction at hearing on motion to dissolve restraining order, in view of its initial error in having a hearing and issuing a temporary injunction when no motion for a temporary injunction was pending. Commonwealth, Dep't for Natural Resources & Environmental Protection v. Maynard, 537 S.W.2d 169, 1976 Ky. LEXIS 66 (Ky. 1976).
A losing party is not to be deprived of a proper review as the result of a trial court's failure to record specific findings of fact and conclusions of law as required by this rule. Skelton v. Roberts, 673 S.W.2d 733, 1984 Ky. App. LEXIS 537 (Ky. Ct. App. 1984).
Circuit court made no findings of fact or conclusions of law which clearly precluded the appellate court from making any type of meaningful appellate review of the default judgment entered in the action; notwithstanding that a default judgment had been entered, the law still required a legal basis to support a damages claim, and the record failed to support the damage award, and there was no evidence that addressed the accurate measure of damages as required in the case. Deskins v. Estep, 314 S.W.3d 300,  2010 Ky. App. LEXIS 82 (Ky. Ct. App. 2010).
10. — — Specific.
In an action to enjoin property owners from maintaining or using a building on their residential property as a stable for horses or any livestock, there was no error when the trial court did not include in its judgment a specific finding on the issue of waiver and abandonment when it was obvious that the trial court concluded the covenants had not been waived or abandoned since it found that they were violated by the property owners in maintaining their stable, this finding necessarily being based upon the premise that the covenants were still in effect. Sheets v. Winans, 285 S.W.2d 501, 1955 Ky. LEXIS 83 (Ky. 1955).
Where the facts in a divorce action were undisputed, the failure to make a specific finding of fact was not such an error as would require the case to be remanded on appeal. Jenkins v. Jenkins, 450 S.W.2d 816, 1970 Ky. LEXIS 463 (Ky. 1970).
The trial court has a great deal of discretion to determine whether a child fits within the abused or neglected category and whether the abuse or neglect warrants termination of parental rights, but, in deciding to terminate parental rights, the court must state specifically the facts which justify its decision. Department for Human Resources v. Moore, 552 S.W.2d 672, 1977 Ky. App. LEXIS 730 (Ky. Ct. App. 1977).
In adoption proceeding where attorneys for both plaintiff and defendant submitted findings of fact and conclusions of law and the trial judge adopted those proffered by the plaintiff, he committed reversible error since this rule requires the trial court to make its own specific findings and conclusions. M. v. S., 618 S.W.2d 181, 1981 Ky. App. LEXIS 251 (Ky. Ct. App. 1981).
In child custody cases where the trial court conducts a nonjury trial pursuant to this rule, the court must first consider all relevant factors including those specifically enumerated under subsection (1) of KRS 403.270, then, as the ultimate or conclusory fact, determine the “best interests of the child,” and it is mandatory that the facts be “specifically” found pursuant to this rule. Stafford v. Stafford, 618 S.W.2d 578, 1981 Ky. App. LEXIS 256 (Ky. Ct. App. 1981).
11. — Waiver of Requirement.
Where record is so clear that the court does not need the aid of findings to make intelligent review, the court may waive the requirement of findings. Perry v. McLemore, 414 S.W.2d 141, 1967 Ky. LEXIS 352 (Ky. 1967).
Where the appellant and appellee made a joint motion to waive the preparation and filing of findings of fact and conclusions of law, the appellant's motion for findings of fact and conclusions of law filed with her motion for a new trial was too late. Hays v. Hays, 465 S.W.2d 715, 1971 Ky. LEXIS 465 (Ky. 1971).
The reviewing court may waive the requirement of findings of fact and conclusions of law where the record is sufficiently clear so as to present no great difficulty or inconvenience to the court in doing so. Clark Mechanical Contractors, Inc. v. KST Equipment Co., 514 S.W.2d 680, 1974 Ky. LEXIS 324 (Ky. 1974).
Where the wife failed to request a finding of facts in support of trial court's granting of husband's motion to modify a support agreement, the wife failed to preserve the point for review. Adkins v. Adkins, 574 S.W.2d 898, 1978 Ky. App. LEXIS 631 (Ky. Ct. App. 1978).
In divorce action in dividing the property the findings of fact did not address the manner in which the trial court arrived at its determination that the $35,000 down payment on a house constituted marital property; of course there is a presumption that it was marital property (KRS 403.190(3)); the court apparently did not make a factual finding regarding the $35,000 and because the parties did not request the court to do so, the error was waived. Underwood v. Underwood, 836 S.W.2d 439, 1992 Ky. App. LEXIS 164 (Ky. Ct. App. 1992), overruled in part, Neidlinger v. Neidlinger, 52 S.W.3d 513, 2001 Ky. LEXIS 141 (Ky. 2001).
12. — Unsupported Findings.
While a court's findings will not be disturbed on appeal if they are supported by substantial evidence, they will not be sustained if they are supported by no evidence. Burke v. Hammonds, 586 S.W.2d 307, 1979 Ky. App. LEXIS 461 (Ky. Ct. App. 1979).
In a divorce action, error was committed in adopting the proposed agreement of the wife as the court's findings of fact, where there was no trial, and the agreement was never signed by the husband. Jackson v. Jackson, 734 S.W.2d 498, 1987 Ky. App. LEXIS 529 (Ky. Ct. App. 1987).
13. — Evidence.
Where the marital residence was purchased approximately three months before the parties separated and the price was $30,900.00, and where the husband testified that $2,600.00 was spent to improve the property, but the wife testified that the amount was closer to $4,000.00, there was ample, competent proof for the trial judge to conclude that the enhanced and inflated value of the property was $35,000.00. Roberts v. Roberts, 587 S.W.2d 281, 1979 Ky. App. LEXIS 470 (Ky. Ct. App. 1979).
Under KRS 131.370(3)(d), the Legislature intended to limit review of orders of the board of tax appeals on findings of fact, as in most appeals from orders of administrative agencies, to determining whether the findings of fact are supported by substantial evidence, however, the substantial evidence test pertains only to questions of fact, not to questions of law. Epsilon Trading Co. v. Revenue Cabinet, 775 S.W.2d 937, 1989 Ky. App. LEXIS 116 (Ky. Ct. App. 1989).
In an action brought under the Individuals with Disabilities Education Act (IDEA), 20 USCS § 1400 et seq., as substantial evidence supported a trial court's findings that “some educational benefit” was conferred to a learning disabled student, who had maintained a B average while in public school, and that a proposed individualized educational plan was formulated to provide a free and appropriate education, the trial court was not clearly erroneous in denying the parents reimbursement for the costs of private school. Fayette County Bd. of Educ. v. M.R.D., 158 S.W.3d 195, 2005 Ky. LEXIS 84 (Ky. 2005).
With or without a presumption, the trial court was free to find, based on the current evidence, either that a mortgagee received a notice that the mortgage had been released or that the notice had not been received; however, even if it was assumed that the trial court did not actually find that the mortgagee got the letter, but instead only found that it was mailed, its findings were sufficient as there was no motion for additional findings. Union Planters Bank, N.A. v. Hutson, 210 S.W.3d 163, 2006 Ky. App. LEXIS 170 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 372 (Ky. Ct. App. 2006).
Circuit Court did not make clearly erroneous findings of fact because sufficient evidence supported the court's decision regarding modification of child custody following a change of residence of one of the parents as the moving parent was an active participant in the child's life but the child primarily resided with the parent who relocated, and the child was well-adjusted in the child's new home. Pennington v. Marcum, 266 S.W.3d 759, 2008 Ky. LEXIS 235 (Ky. 2008).
Trial court's finding that the deed was a result of undue influence was supported by substantial evidence, given that (1) the wife tried to ask questions about the deed, but the husband would not let her before executing it, (2) there was evidence he had previously exerted physical force over the wife and she did not go against his wishes based on a fear for her safety, and (3) it was within the trial court's province to assess witness credibility. Mays v. Porter, 398 S.W.3d 454, 2013 Ky. App. LEXIS 62 (Ky. Ct. App. 2013).
Court of appeals properly affirmed an order dismissing property owners'  appeal of a county planning commission's approval of a plat amendment because the action was not commenced before the expiration of the time allotted since the owners failed to comply with the “good faith” element in the issuance of the summons; the trial court's finding that the owners failed to issue a summons in good faith was supported by substantial evidence and was binding on review. Isaacs v. Caldwell, 530 S.W.3d 449, 2017 Ky. LEXIS 439 (Ky. 2017).
14. — Sanctions.
Considering the punitive nature of sanctions and the impact sanctions may have on a party or an attorney's career and personal well-being, a trial court should not impose sanctions without hearing and without rendering findings of fact. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
15. — Appeal.
The thread that runs through this Rule is that a trial court must render findings of fact based on the evidence, but that no claim will be heard on appeal unless the trial court has made or been requested to make unambiguous findings on all essential issues. Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997).
Although a trial court had the authority to impute income under KRS 403.212(2)(d), no findings were made that the husband was voluntarily underemployed. Other than generally stating that the imputed income was derived from the law practice, rental properties and capital gains, the trial court provided no explanation as to how it reached the support figure; without adequate factual findings, as required by CR 52.01, the trial court decision could not be meaningfully reviewed. Mckinney v. McKinney, 257 S.W.3d 130, 2008 Ky. App. LEXIS 187 (Ky. Ct. App. 2008).
After the court's review of the findings, it was apparent that they were supported by substantial evidence, and thus the court only had to consider the application of the law to the facts. Lewis v. Manning, — S.W.3d —, 2012 Ky. App. LEXIS 65 (Ky. Ct. App. 2012).
Issue was whether the trial court properly dismissed appellants from the bad faith case on judicial estoppel grounds for concealment of their personal injury lawsuit and award from the bankruptcy trustee and bankruptcy court, and the court was perplexed by the trustee's affidavit in this regard and would have been inclined to remand for a specific finding, but appellants chose not to seek such as allowed by CR 52.01 and the court was not inclined to obtain a clarification for them, plus doing so in light of the court's resolution of the summary judgment issue would have been a waste of judicial resources; the court would not have dismissed appellants under judicial estoppel without a better understanding of how the trustee learned of the state court litigation. Martindale v. First Nat'l Ins. Co. of Am., — S.W.3d —, 2012 Ky. App. LEXIS 296 (Ky. Ct. App. 2012), review denied and ordered not published, Martindale v. First Nat'l Ins. Co. of Am., — S.W.3d —, 2014 Ky. LEXIS 122 (Ky. Mar. 12, 2014).
16. —Insufficient.
While the family court did not err in ordering the parties to implement fixed visitation, it erred in modifying the agreed order because its finding regarding the visitation provision of the agreed order fell short of the procedural requirement that the necessary facts be found specifically Murry v. Murry, 418 S.W.3d 432, 2014 Ky. App. LEXIS 1 (Ky. Ct. App. 2014).
17. Observation of Witnesses.
Under this rule, due regard on appeal must be given to the fact that the city council and the circuit court saw the witnesses in the case. Grubbs v. Middlesboro, 284 S.W.2d 668, 1955 Ky. LEXIS 34 (Ky. 1955).
Where there was a conflict in evidence as to certain issues and the trial judge saw and heard the witnesses testify, while observing their demeanor on the witness stand, his findings would not be disturbed on appeal. Ironton Fire Brick Co. v. Burchett, 288 S.W.2d 47, 1956 Ky. LEXIS 240 (Ky. 1956).
While this rule requires that due regard be given to the opportunity of the trial court to judge the credibility of the witnesses, the form of the evidence is significant, and where the case was tried entirely on depositions the appellate court could determine the issue on record before it and remand the case with directions to enter judgment for the defendant. Burchett v. Jones, 291 S.W.2d 32, 1956 Ky. LEXIS 364 (Ky. 1956).
Witness testified that all tools except an air compressor and weed eater had been used by his grandfather, and the trial court's finding was supported by the evidence; although appellant's testimony was to the contrary, the trial court found the witness's testimony more credible, and the court could not disturb that finding. Mays v. Porter, 398 S.W.3d 454, 2013 Ky. App. LEXIS 62 (Ky. Ct. App. 2013).
18. Orders of Administrative Agencies.
Since the review of the action of railroad commission is limited to determining whether there is substantial evidence to support its findings and conclusions and specific findings of fact are unnecessary in such cases, finding of the trial court that action of commission was supported by substantial evidence was not insufficient under this rule. Louisville & N. R. Co. v. Commonwealth, 300 S.W.2d 777, 1956 Ky. LEXIS 52 (Ky. 1957).
The legislature obviously intended to limit review of orders of the board of tax appeals on findings of fact, as in most other appeals from orders of administrative agencies, to determining whether the findings of fact are supported by substantial evidence. Trimble County Board of Supervisors v. Mullikin, 438 S.W.2d 524, 1968 Ky. LEXIS 155 (Ky. 1968).
19. Judicial Retirement and Removal Commission.
Where evidence indicated that judge knowingly used his office to protect the bootlegging industry of a certain county, the factual finding of the Judicial Retirement and Removal Commission would not be modified under SCR 4.290 and this rule; however, where Commission chose to bypass extreme penalty of removal for lenient penalty of twelve month suspension, Supreme Court modified suspension under subsection (5) of SCR 4.290 to be six months since passage of time in appellate process would result effectively in removal from office if full twelve month suspension were implemented. Long v. Judicial Retirement & Removal Com., 610 S.W.2d 614, 1980 Ky. LEXIS 287 (Ky. 1980).
20. Zoning.
The provisions of this rule as to the credence to be given findings of fact by a trial court were not fully applicable when a statute provided that zoning cases should be tried by the court de novo, that is, anew as if no decision had been previously made by the zoning commission, where the trial court, in an appeal from a zoning commission decision, relied on the commission's findings in deciding the case. Hamilton Co. v. Louisville & Jefferson County Planning & Z. Com., 287 S.W.2d 434, 1955 Ky. LEXIS 115 (Ky. 1955).
Since the circuit court decides whether all the evidence it hears preponderates for or against the decision of the zoning commission, it makes a determination of fact and, when that determination of fact is questioned on appeal, it will only be reversed if such finding is clearly erroneous. Louisville & Jefferson County Planning & Zoning Com. v. Cope, 318 S.W.2d 842, 1958 Ky. LEXIS 146 (Ky. 1958).
Where the testimony attempting to establish a continuing nonconforming use was vague and uncertain, the chancellor's finding of the absence of a nonconforming use was properly supported. Hofgesang v. McMakin, 457 S.W.2d 950, 1969 Ky. LEXIS 3 (Ky. 1969).
Where testimony of the officer of the county planning and zoning commission showed that if he had known that there was no operating quarry on the property, he would not have believed a nonconforming use existed and defendant would not have been entitled to a permit to operate concrete mixing plant, the testimony supported the finding of the trial court that the building department issued a permit based on mistake of fact induced by the defendant. Holloway Ready Mix Co. v. Monfort, 474 S.W.2d 80, 1968 Ky. LEXIS 135 (Ky. 1968).
21. Rulings on Motions.
Findings of fact and conclusions of law are unnecessary on a decision of a motion for summary judgment. Rhorer v. Rhorer's Ex'r, 272 S.W.2d 801, 1954 Ky. LEXIS 1128 (Ky. 1954).
Where plaintiff had shown no right to relief, defendant's motion for a directed verdict was treated as a motion to dismiss, and findings of fact and conclusions of law are not required when the court rules on such a motion for the obvious reason that no issue of fact is presented and the ruling itself is the only possible conclusion of law. Perry County v. Combs, 293 S.W.2d 571, 1956 Ky. LEXIS 75 (Ky. 1956).
Even though this rule specifically excepts rulings upon motions from its mandate, it would have been better practice for the trial court to make findings of fact, even though not mandatory, but, inasmuch as the chancellor made findings of fact and conclusions of law in the divorce action, the transcribed evidence in the proceedings on the motion to increase the monthly maintenance allowance for the children made the court's ruling on the motion susceptible to review without an additional finding of fact where the court had not made such findings of fact in the proceedings on the motion. Le Bus v. Le Bus, 408 S.W.2d 200, 1966 Ky. LEXIS 87 (Ky. 1966).
Where the divorced father filed a petition for the modification of a judgment determining custody and support, the petition was in fact a motion and the court was not required to state its findings of fact and conclusions of law. Powell v. Powell, 423 S.W.2d 896, 1968 Ky. LEXIS 493 (Ky. 1968).
Rulings on motions are exempted from the mandate of this rule for such findings of fact and conclusions of law. Clay v. Clay, 424 S.W.2d 583, 1968 Ky. LEXIS 461 (Ky. 1968).
In ruling on a motion to dismiss a cross-appeal for being filed after the expiration of the statutory appeal time, the trial judge was not required to make a formal finding of fact. Commonwealth, Dep't of Highways v. Richardson, 424 S.W.2d 601, 1967 Ky. LEXIS 21 (Ky. 1967).
Where a trial court made findings of fact and conclusions of law on a motion under Rule 56.02, although such findings and conclusions were not required, the appellate court was not constrained by the “clearly erroneous” test on review. Bryan v. Bear, 560 S.W.2d 827, 1977 Ky. App. LEXIS 886 (Ky. Ct. App. 1977).
22. Elections.
This rule applies to election actions as it does to any civil action. Deaton v. Little, 452 S.W.2d 384, 1969 Ky. LEXIS 13 (Ky. 1969).
23. Burden of Proof.
This rule does not require the appellate court to accept findings which are unsupported by the evidence, but it does place upon a party seeking to have such findings vacated the burden of showing that they are clearly erroneous conclusions from all the evidence, that is to say, that the findings are not supported by substantial evidence. Byerly Motors, Inc. v. Phillips Petroleum Co., 346 S.W.2d 762, 1961 Ky. LEXIS 336 (Ky. 1961).
24. Duties of Appellate Court.
It is the mandatory duty of the trial court in all actions tried upon the facts without a jury to find the facts specifically and state separately its conclusions of law thereon, as the appellate court has neither the duty nor the right to try cases de novo. Fleming v. Rife, 328 S.W.2d 151, 1959 Ky. LEXIS 95 (Ky. 1959).
Where neither a transcript of evidence nor a narrative statement was presented on appeal but appellant contended the finding of fact was contrary to the evidence, review was confined to a determination of whether the pleadings support the judgment and on all issues of fact in dispute court was required to assume that the evidence supported the finding of the lower court. Porter v. Harper, 477 S.W.2d 778, 1972 Ky. LEXIS 359 (Ky. 1972).
When the evidence is not presented for review, the appellate court is confined to a determination as to whether the pleadings support the judgment and on all issues of fact in dispute it is required to assume that the evidence supports the findings of the lower court. McDaniel v. Garrett, 661 S.W.2d 789, 1983 Ky. App. LEXIS 381 (Ky. Ct. App. 1983).
Issue of trial court's determination of the respective interests of parties in the proceeds from commissioner's sale was essentially one of fact. Consequently, this rule limited the scope of appellate review to an examination of whether the trial court's determinations were clearly erroneous on the basis of not being supported by substantial evidence. Schott v. Citizens Fidelity Bank & Trust Co., 692 S.W.2d 810, 1985 Ky. App. LEXIS 609 (Ky. Ct. App. 1985).
Where the trial court rendered its decision in the form of a “summary judgment,” but the action was tried before the court sitting without a jury and, after reviewing the entire record, which consisted of voluminous depositions and other documents, the lower court set forth findings of fact and conclusions of law to support its decision, the action was more accurately characterized as a trial by deposition under CR 43.04(1) and appellate review was limited by the “clearly erroneous” standard of this rule. Hilliard v. Coca-Cola Bottling Mideast, Inc., 690 S.W.2d 773, 1985 Ky. App. LEXIS 598 (Ky. Ct. App. 1985).
25. Jury Trials.
In a jury trial the trial judge was not required to make fact-findings since findings of fact are necessary only when an action is tried upon the facts without a jury or without an advisory jury. Roberts v. Jiles' Ex'x, 307 S.W.2d 171, 1957 Ky. LEXIS 71 (Ky. 1957).
Whether the court rejects or accepts the findings of the advisory jury panel, it still in all circumstances must make findings of fact and conclusions of law pursuant to this rule; if the court agrees with the panel, it should sustain the motion requesting the court to make specific findings of fact and conclusions of law under this rule and make its findings and conclusions in conformity with the verdict. Emerson v. Emerson, 709 S.W.2d 853, 1986 Ky. App. LEXIS 1147 (Ky. Ct. App. 1986).
26. Habeas Corpus Proceedings.
This rule is not applicable to habeas corpus proceedings, regardless of the fact that the writ may be considered to have civil characteristics. Ex parte Noel, 338 S.W.2d 903, 1960 Ky. LEXIS 421 (Ky. 1960).
27. Exceptions to Rule.
An exception to the rule that when the verdict is based upon substantive evidence of probative value it must be upheld would be in the case where the size of the verdict is so palpably excessive as to shock the enlightened conscience of the court, or when it is clear that it was the result of passion or prejudice. Commonwealth, Dep't of Highways v. Stocker, 423 S.W.2d 510, 1968 Ky. LEXIS 482 (Ky. 1968).
This rule does not require findings on a motion to modify a divorce judgment. Burnett v. Burnett, 516 S.W.2d 330, 1974 Ky. LEXIS 93 (Ky. 1974), overruled in part, Anderson v. Johnson, 350 S.W.3d 453, 2011 Ky. LEXIS 132 (Ky. 2011).
On a motion for summary judgment there is no procedural requirement that the court attach findings of fact and conclusions of law; where the court chose to include findings and conclusions with its first judgment but did not include them in its corrected judgment, it did not commit error as a matter of law. Pattie A. Clay Infirmary Asso. v. First Presbyterian Church, 605 S.W.2d 52, 1980 Ky. App. LEXIS 368 (Ky. Ct. App. 1980).
28. Commissioner's Report.
Where a commissioner's report was filed, and exceptions were filed and heard by the judge who then entered judgment conforming to the commissioner's report, the judgment had the effect of adopting the report and finding of fact. Brown v. Brown, 462 S.W.2d 201, 1970 Ky. LEXIS 654 (Ky. 1970).
The findings of fact of a trial court will not be disturbed by an appellate court unless clearly erroneous and the findings of a master commissioner, to the extent they are adopted by the trial judge, are given the same weight. Greater Cincinnati Marine Service, Inc. v. Ludlow, 602 S.W.2d 427, 1980 Ky. LEXIS 245 (Ky. 1980).
29. Rulings of Law.
Where issue was primarily one of law and written opinion of the trial judge made perfectly clear what his conclusion was, there was sufficient compliance with this rule. Lynch v. Dawson Collieries, Inc., 485 S.W.2d 494, 1972 Ky. LEXIS 129, 55 A.L.R.3d 762 (Ky. 1972).
Judgment which did not award damages based on a managing member's breach of fiduciary duty to a limited liability company (LLC) was error because, regardless of the LLC's ability to complete projects diverted to another company formed by the managing member, the managing member could have and should have informed the other LLC members, and this conduct violated KRS 275.170; KRS 271B.8-310(1) was illustrative of Kentucky law regarding the primacy of fiduciary duty over misappropriation of corporate opportunity, and the Court of Appeals of Kentucky adopted the doctrine of corporate opportunity. Patmon v. Hobbs, 280 S.W.3d 589, 2009 Ky. App. LEXIS 48 (Ky. Ct. App. 2009).
In considering the application of the law to the facts under CR 52.01, given the over 250-acre discrepancy between the acreage set forth in a deed and the actual acreage, it was proper to reverse and remand with directions for the trial court to devise an equitable remedy in the nature of rescission or a price reduction Lewis v. Manning, — S.W.3d —, 2012 Ky. App. LEXIS 65 (Ky. Ct. App. 2012).
30. Administrative Proceedings.
31. — Duties of Appellate Court.
Review of a decision of an administrative body is limited to determining whether that body's decision is supported by substantial evidence, or whether the decision is unreasonable or arbitrary. Carter v. Craig, 574 S.W.2d 352, 1978 Ky. App. LEXIS 626 (Ky. Ct. App. 1978).
Where the trial court failed to make required findings of fact, but no request was made for such findings, the appellate court would not consider the issue on appeal. Whicker v. Whicker, 711 S.W.2d 857, 1986 Ky. App. LEXIS 1183 (Ky. Ct. App. 1986).
32. Boundary Line Dispute.
The rule that findings of fact of the trial judge should not be set aside on appeal unless clearly erroneous was applicable to a boundary line dispute, and where the trial judge's decision as to the proper location of the boundary line was based on a survey made by consulting engineers and the testimony of several witnesses as to the location of the fence that had existed between the tracts of land for a period of 40 to 45 years, the evidence was clearly sufficient to sustain the judgment of the trial court. Croley v. Alsip, 602 S.W.2d 418, 1980 Ky. LEXIS 242 (Ky. 1980).
33. Summary Judgment.
There is no procedural requirement for the court, in rendering a summary judgment, to attach findings of fact or conclusions. Wilson v. Southward Inv. Co., 675 S.W.2d 10, 1984 Ky. App. LEXIS 569 (Ky. Ct. App. 1984).
It is not necessary for the court, in granting summary judgment, to recite that there is no genuine issue of material fact or that a party is entitled to judgment as a matter of law. Smith v. Food Concepts, Inc., 758 S.W.2d 437, 1988 Ky. App. LEXIS 147 (Ky. Ct. App. 1988).
Where the Court of Appeals applied the clearly erroneous standard which is applicable to cases tried upon the facts without a jury or with an advisory jury (CR 52.01) to a case resolved by summary judgment which requires a determination that there is no genuine issue as to any material fact (CR 56.03), the Court of Appeals erred on this point. Under no circumstances is a summary judgment entitled to the deference or dignity of a case tried by the trial court. Goldsmith v. Allied Bldg. Components, Inc., 833 S.W.2d 378, 1992 Ky. LEXIS 99 (Ky. 1992).
In a trust dispute where a declaration was sought regarding trust assets, the standard of review applicable to summary judgments was used on appeal, rather than the clearly erroneous standard of review, because the trial court recited the summary judgment standard in its findings of fact, conclusions of law, and judgment. Moreover, a stipulation and agreed order, drafted by a widow's counsel and establishing the briefing schedule on the widow's motion for declaratory relief, identified the pending motion as a motion for summary judgment, and the record did not reflect that a trial of any sort was held in the matter. Ladd v. Ladd, 323 S.W.3d 772, 2010 Ky. App. LEXIS 178 (Ky. Ct. App. 2010).
34. Child Custody.
This rule clearly applies to child custody cases and the findings of fact are particularly important in such situations. Reichle v. Reichle, 719 S.W.2d 442, 1986 Ky. LEXIS 309 (Ky. 1986).
Trial court's finding that neighbors did not purchase their tract or undertake other activities on their property in reliance upon statements or actions by owners, and finding that the neighbors failed to establish an easement by estoppel, were supported by substantial evidence where testimony was presented at trial that the neighbors merely had permission to occasionally access their land through a disputed passageway, that another owner never had knowledge of the neighbors' intention to access their tract primarily through the disputed tract, that the neighbors never communicated to the owners their intention of making the disputed passageway the primary means of access to their tract, and that the only actions by the neighbors to improve the passageway were to lay a small amount of gravel, trim some trees, and tear down an existing gate. Gosney v. Glenn, 163 S.W.3d 894, 2005 Ky. App. LEXIS 94 (Ky. Ct. App. 2005).  
Trial court's award of supervised visitation to the husband in a child custody matter was erroneous because the findings of fact made by the trial court were not supported by substantial evidence. There was no proof that the husband “frequently visited” pornographic websites, since the wife proved only that the husband had done so on one night of their marriage; and the finding that the husband's interest in pornography was “excessive” lacked foundation, since the term “excessive” was never used in the hearing. Lane v. Caudill-Lane, — S.W.3d —, 2007 Ky. App. LEXIS 323 (Ky. Ct. App. 2007).
Where a natural parent's same-sex partner sought joint custody of a child they agreed to conceive through artificial insemination and parent together as a family, the trial court's finding that the parent waived her superior custody rights to the child for the purpose of co-parenting the child with the partner as joint custodians was not clearly erroneous. Mullins v. Picklesimer, 317 S.W.3d 569, 2010 Ky. LEXIS 7 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 223 (Ky. Aug. 26, 2010).
In domestic relations cases, post-decree motions concerning visitation and timesharing modifications are actions tried upon the facts without a jury, which require specific findings of fact and separate conclusions of law, followed by an appropriate judgment. Anderson v. Johnson, 350 S.W.3d 453, 2011 Ky. LEXIS 132 (Ky. 2011).
Trial court's order denying a mother's motion for a change in timesharing of the parties'  minor child included no findings of fact to support its conclusion, which violated CR 52.01. The mother's appeal was properly before the Supreme Court, since under rule 52.01 a request for findings was not necessary for purposes of review. Anderson v. Johnson, 350 S.W.3d 453, 2011 Ky. LEXIS 132 (Ky. 2011).
Order modifying custody and visitation was properly reversed because, although adequate findings were made by the trial court from the bench at the conclusion of the hearing, the trial judge's duty was not satisfied until the findings were reduced to writing; the father's argument that the trial court was not obligated to make written findings of fact when it ruled upon the mother's motion was rejected. Keifer v. Keifer, 354 S.W.3d 123, 2011 Ky. LEXIS 149 (Ky. 2011).
While the evidence supported a family court's finding that an aunt was a child's primary caretaker and satisfied the qualifications of de facto custodian, it failed to make the specific findings regarding the best interest of the child when it awarded custody to the aunt. Hicks v. Halsey, 402 S.W.3d 79, 2013 Ky. App. LEXIS 90 (Ky. Ct. App. 2013).
35. Weight of Findings.
Where the law and the facts are submitted to the court, its findings of fact had the same weight as the findings of a properly instructed jury. First Nat'l Bank v. Walling, 264 S.W.2d 876, 1954 Ky. LEXIS 703 (Ky. 1954) (decided under prior law).
36. Failure of Strict Compliance.
The court's failure to comply strictly with the requirements of the code was not prejudicial where there was no dispute concerning the facts and the legal question was clearly presented. Rhode Island Ins. Co. v. Wurtman, 265 Ky. 835, 98 S.W.2d 29, 1936 Ky. LEXIS 587 (1936) (decided under prior law).
Even though trial court erred in failing to make separate conclusions of law and fact, it did not constitute reversible error for the reason that there was no dispute concerning the essential facts and for the further reason that the record would justify no finding of fact which would have resulted in a different legal conclusion. Louisville Ry. v. Louisville Area Transp. Workers Union, 312 Ky. 656, 228 S.W.2d 652, 1950 Ky. LEXIS 709 (1950) (decided under prior law).
Although court failed to make separate findings of law and fact when requested, it did not constitute reversible error for the reason that there was no dispute concerning the essential facts and for the further reason that the record would justify no finding of fact which would result in a different legal conclusion from that which was reached. Grubbs v. Slater, 266 S.W.2d 85, 1953 Ky. LEXIS 1276 (Ky. 1953) (decided under prior law).
37. Termination of Parental Rights.
Substantial evidence supported the termination of a mother's parental rights under KRS 625.090(2)(g) as there was clear and convincing evidence under CR 52.01 that the mother had failed to provide the necessary food, clothing, shelter, medical care, or education for her children since she had not paid any child support, and still resided in a stepfather's house where the stepfather paid the bills. J.M.R. v. Commonwealth, 239 S.W.3d 116, 2007 Ky. App. LEXIS 407 (Ky. Ct. App. 2007), overruled, Colvard v. Commonwealth, 309 S.W.3d 239,  2010 Ky. LEXIS 62 (Ky. 2010).
Termination of a mother's and a father's parental rights was supported by substantial evidence and was in their children's best interests because there was ongoing domestic violence between the mother and the father and the parents and the children, the parents did little to resolve their drug and alcohol dependency, the parents continuously or repeatedly failed to provide or were incapable of providing essential food, clothing, shelter, medical care or education reasonably necessary and available for the children's well-being and there was no reasonable expectation of significant improvement in the parents'  conduct in the immediately foreseeable future, one child was sexually abused by her parents and her uncles, another child was deemed a high suicide risk, and the parents failed to make sufficient progress toward identified goals as set forth in the court-approved case plan which would have allowed for the children's safe return. C.R.G. v. Cabinet for Health & Fam. Servs., 297 S.W.3d 914, 2009 Ky. App. LEXIS 215 (Ky. Ct. App. 2009).
Family court's findings were not clearly erroneous and clear and convincing evidence supported its decision to terminate the parental rights of a minor mother under KRS 625.090 without receiving expert testimony as to the mother's parenting potential upon adulthood because § 625.090(2)(e), (g) did not require proof that a minor parent would be unable to effectively parent a child when the parent reached the age of majority. Commonwealth v. T.N.H., 302 S.W.3d 658,  2010 Ky. LEXIS 5 (Ky. 2010).
Trial court found, for purposes of KRS 625.090(2)(e), (g), that the mother repeatedly failed to provide care and protection for the child and there was no expectation of improvement, plus she failed to provide the child food and other care, for reasons other than just poverty, and the findings were supported by substantial evidence, for purposes of CR 52.01; in part, the mother had a long history of drug abuse, had no employment and was dependent on her boyfriend for her needs, the child suffered drug withdrawal, had developmental delays, and had bonded with his foster parents, the child was denied fundamental necessities by the mother based on her drug abuse and lack of a stable home, and although the mother's four-month long sobriety was commendable, there was substantial evidence to support the trial court's termination order. D.J.D. v. Cabinet for Health & Family Servs., 350 S.W.3d 833, 2011 Ky. App. LEXIS 259 (Ky. Ct. App. 2011).
Finding that mother stipulated to abusing the child based on prenatal drug use met the first prong of the test under KRS 625.090. D.J.D. v. Cabinet for Health & Family Servs., 350 S.W.3d 833, 2011 Ky. App. LEXIS 259 (Ky. Ct. App. 2011).
Trial court did not abuse its discretion in finding that the child's best interests would be served if the mother's rights were terminated, given the evidence that (1) the mother did not have stable housing and was dependent on her boyfriend, (2) she did not pay any child support, (3) the child had special needs based on his drug addiction at birth, and (4) the child was in a foster home, and the child recognized the providers as his parents. D.J.D. v. Cabinet for Health & Family Servs., 350 S.W.3d 833, 2011 Ky. App. LEXIS 259 (Ky. Ct. App. 2011).
Regarding abandonment, neither parent saw the child for more than one year, neither parent worked on his or her case plan, both had child support arrearages, and there was substantial evidence supporting the trial court's decision to terminate the parents'  rights, and this was not clearly erroneous. C.J.M. v. Cabinet for Health And Family Servs., 389 S.W.3d 155, 2012 Ky. App. LEXIS 301 (Ky. Ct. App. 2012).
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1. In General.
Trial court should have granted a CR 52.02 motion for additional fact findings. Although the trial court was authorized to impute income under KRS 403.212(2)(d), a general statement that the imputation was derived from a part time law practice, rental properties and capital gains was not an explanation of how a child support figure was reached; fact findings were essential to the judgment, and the decision to impute income could not be meaningfully reviewed. Mckinney v. McKinney, 257 S.W.3d 130, 2008 Ky. App. LEXIS 187 (Ky. Ct. App. 2008).
2. Authority of Trial Court.
The trial court has the authority to reverse earlier findings and conclusions and enter new findings and conclusions and judgment on a timely motion under the rules. Carpenter v. Evans, 363 S.W.2d 108, 1962 Ky. LEXIS 273 (Ky. 1962).
Where, when a sentence imposed by a judge was later modified by a different judge in the same court, while, absent good cause, the modification order would have been void, since no CR 60.02(e) motion was made, the matter was not before the original judge for purposes of reinstating the original sentence as required by the plain language of CR 60.02; the modification order became final 10 days after its entry, the court lost jurisdiction once its judgment became final, and the original judge was without jurisdiction to reconsider the order, so the issuance of a writ of prohibition barring the original judge from reinstating the sentence was affirmed.
Where the county court suggested to the administratrix that leave would be granted her to file verified proof of claim and that her claim would be allowed if she complied with the statute, but she did not accept the leave granted her and declined to amend her claim in the county court or in the circuit court until after the entry of the judgment in the circuit court, the trial court did not abuse its discretion in denying her motion to file proof of claim and amend the judgment. Rabold v. Roberts, 444 S.W.2d 536, 1969 Ky. LEXIS 210 (Ky. 1969).
Where the court made findings of fact and conclusions of law on May 31st and, on June 3rd, again made findings of fact and conclusions of law, a claim that there were conflicts between the two had no merit. Carmichael-Lynch-Nolan Advertising Agency, Inc. v. Bennett & Associates, Inc., 561 S.W.2d 99, 1977 Ky. App. LEXIS 889 (Ky. Ct. App. 1977).
Where parents, in an action to terminate their parental rights to eight infant children, made a motion under this rule for more specific findings of fact, it was not improper for the trial court to request memoranda by all parties outlining areas where specific findings should be made. M. v. Department for Human Resources, 621 S.W.2d 38, 1981 Ky. App. LEXIS 287 (Ky. Ct. App. 1981).
A court has unlimited power to amend and alter its own judgments. Henry Clay Mining Co. v. V & V Mining Co., 742 S.W.2d 566, 1987 Ky. LEXIS 250 (Ky. 1987).
Trial court properly granted the motion to reconsider pursuant to CR 52.02 filed by the movant with regard to the movant's action seeking to void the movant's 1993 conviction for illegal possession of cocaine under KRS 218A.1415; the trial court properly found that, under KRS 218A.275(9), it had the authority to void the movant's felony cocaine possession conviction upon the movant's presentation of evidence that the movant completed a drug treatment program. Commonwealth v. Bowles, 107 S.W.3d 912, 2003 Ky. App. LEXIS 132 (Ky. Ct. App. 2003).
No jurisdictional questions were raised by a trial court's amendment of its order to include an award of damages and attorney fees where its order granting summary judgment to appellee on the issue of liability was not a final judgment because it did not adjudicate the entirety of appellee's claim, and where it was not made final under CR 54.02 even though it included the finality recitations of that rule. CR 52.02 gave the trial court unlimited power to amend and alter its own judgments before they become final. Morgan v. Appalachian Reg'l Healthcare, Inc., — S.W.3d —, 2011 Ky. App. LEXIS 196 (Ky. Ct. App. 2011).
Because a circuit court's order did not recite what evidence supported the decision to modify timesharing, it was impossible to determine whether admissible evidence supported the circuit court's decision. Hoskins v. Hoskins, — S.W.3d —, 2015 Ky. App. LEXIS 4 (Ky. Ct. App. 2015).
3. Clerical Mistakes.
Although CR 60.01 permits correction of clerical mistakes at any time, six pages containing 20 supplemental findings of fact and conclusions of law cannot be described as clerical mistakes, but instead were amendments required to be made within 10 days after entry of judgment pursuant to this rule. Civil Service Board v. Fehler, 578 S.W.2d 254, 1978 Ky. App. LEXIS 669 (Ky. Ct. App. 1978).
The change in judgment in an attempt to correct the clerical failure to properly notify the parties of the original judgment, although not one of substance, was within the bounds of this rule. Thus, the new judgment was a necessary alteration, not a mere accommodation to extend the time for appeal, and was valid and binding; therefore, the movant's post-judgment motions filed within 10 days thereafter were timely. Henry Clay Mining Co. v. V & V Mining Co., 742 S.W.2d 566, 1987 Ky. LEXIS 250 (Ky. 1987).
4. Computing Time.
When a judgment is entered prior to the effective date expressly set forth in the judgment, the judgment should not be deemed to have been entered until its effective date for the purpose of computing time under the civil rules of procedure. Ohio River Pipeline Corp. v. Landrum, 580 S.W.2d 713, 1979 Ky. App. LEXIS 398 (Ky. Ct. App. 1979).
5. Effect of Corrected Judgment.
Unless it clearly is evident otherwise, the effect of a corrected judgment is not merely to complement the previous judgment but rather to serve alone as the entire disposition of the case; this rule grants to the court the unlimited power to alter its judgment and when that authority is exercised, the slate is wiped clean, thereby removing any force the earlier judgment may have carried so that the court becomes free to enter a separate and independent judgment governed, as was the first, by the rules of Civil Procedure. Pattie A. Clay Infirmary Asso. v. First Presbyterian Church, 605 S.W.2d 52, 1980 Ky. App. LEXIS 368 (Ky. Ct. App. 1980).
6. Waiver of Objection.
Where the failure, if there was a failure, on the part of the trial judge to make adequate findings of fact was not brought to his attention by a motion under this rule or a request as required by CR 52.04, any objection to such failure was waived. Cherry v. Cherry, 634 S.W.2d 423, 1982 Ky. LEXIS 263 (Ky. 1982).
Failure to make a post-judgment request for additional findings of fact under CR 52.04 or a post-judgment motion for amended or additional findings under this rule constitutes a waiver and precludes appellate review. Crain v. Dean, 741 S.W.2d 655, 1987 Ky. LEXIS 256 (Ky. 1987), overruled in part, Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
7. Motion Ineffective.
The motions for additional findings of fact and/or reconsideration were ineffective for the reason that they were filed beyond 10 days after the original findings and judgment were entered and they requested recitation of conclusionary statements rather than facts. Stallins v. Madisonville, 707 S.W.2d 349, 1986 Ky. App. LEXIS 1034 (Ky. Ct. App. 1986).
8. Appeal from Small Claims Division.
The time to take an appeal from a small claims division judgment under KRS 24A.340 is not tolled by motions under this rule, CR 50.02 and CR 59. Hibberd v. Neil Huffman Datsun, Inc., 791 S.W.2d 726, 1990 Ky. App. LEXIS 87 (Ky. Ct. App. 1990).
9. Criminal Cases.
CR 52.02 did not apply to criminal proceedings, and the filing of a motion in a criminal matter under that rule did not suspend the 30-day time limit for filing an appeal of a denial of the post-conviction motion under RCr 11.42. Sadler v. Commonwealth, 196 S.W.3d 22, 2006 Ky. App. LEXIS 188 (Ky. Ct. App. 2006).
10. Failure to Seek Additional Finding.
When parties challenging sanctions did not seek an additional finding from the trial court, as was their right under CR 52.02, that the basis of the order was solely an erroneous legal theory, the court could not conclude in the absence of such a finding that such was the case. Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
Despite alleging that there was no credible evidence of special needs for extracurricular expenses, the mother did not make a motion for additional findings, and the court found no error in the order requiring the mother to pay for such expenses. Bjelland v. Bjelland, 408 S.W.3d 86, 2013 Ky. App. LEXIS 121 (Ky. Ct. App. 2013).
When a bank was found liable for depositing a forged check, the bank's negligence claim under KRS 355.3-406(1) was not considered because the bank (1) did not properly present the issue to the trial court in pleadings and (2) did not seek such a finding pursuant to CR 52.02, so CR 52.04 barred reversal or remand on that issue. Am. Founders Bank, Inc. v. Moden Invs., Llc, 432 S.W.3d 715, 2014 Ky. App. LEXIS 73 (Ky. Ct. App. 2014).
11. Final Judgment.
Decree of dissolution never became final because both a decedent and his wife filed motions to set aside the trial court's order and to grant a new trial; since a new trial never occurred and another divorce decree was not entered, the parties were still married at the time of the decedent's death. Estate of Mills v. Mills, — S.W.3d —, 2015 Ky. App. LEXIS 98 (Ky. Ct. App. 2015).
Research References.
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Rule 52.03.  Sufficiency of evidence to support findings.
Text
When findings of fact are made in actions tried by the court without a jury, the question of the sufficiency of the evidence to support the findings may thereafter be raised whether or not the party raising the question has made in the trial court an objection to such findings or has made a motion to amend them or a motion for judgment or a motion for a new trial.
Annotations

Cited:  Kirk v. Jefferson County Medical Soc., 577 S.W.2d 419, 1978 Ky. App. LEXIS 667 (Ky. Ct. App. 1978); Rigazio v. Archdiocese of Louisville, 853 S.W.2d 295, 1993 Ky. App. LEXIS 63 (Ky. Ct. App. 1993); Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997).
NOTES TO DECISIONS

 	1. 	Additional Motions.
 	2. 	Evidence.
1. Additional Motions.
In actions tried by the court without a jury when the only issue is whether the evidence was sufficient to support the findings of the trial court, there is no need to object or make additional motions as such objections or motions call for nothing more than review of a completed act and are redundant. Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997).
2. Evidence.
Trial court properly granted summary judgment to a teacher as to the issue of her liability for a mentally retarded student's injuries, as her actions in supervising that student were discretionary rather than ministerial, resulting in the legal conclusion that she was entitled to qualified official immunity. Thus, the trial court properly denied a motion to alter, amend, or vacate the judgment. Pennington v. Greenup County Bd. of Educ., — S.W.3d —, 2008 Ky. App. LEXIS 113 (Ky. Ct. App. 2008).
Rule 52.04.  Failure to make finding on essential issue of fact — Necessity for request.
Text
A final judgment shall not be reversed or remanded because of the failure of the trial court to make a finding of fact on an issue essential to the judgment unless such failure is brought to the attention of the trial court by a written request for a finding on that issue or by a motion pursuant to Rule 52.02.
History
(Promulgated October 10, 1973, effective March 1, 1974.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
Harned and Bachert, 74 Ky. L.J. 491 (1985-86).
Cited:  Burnett v. Burnett, 516 S.W.2d 330, 1974 Ky. LEXIS 93 (Ky. 1974); Smith v. Combs, 554 S.W.2d 412, 1977 Ky. App. LEXIS 767 (Ky. Ct. App. 1977); Pence Mortg. Co. v. Stokes, 559 S.W.2d 500, 1977 Ky. App. LEXIS 869 (Ky. Ct. App. 1977); Calhoun v. Calhoun, 559 S.W.2d 721, 1977 Ky. LEXIS 556 (Ky. 1977); Angel v. Angel, 562 S.W.2d 661, 1978 Ky. App. LEXIS 473 (Ky. Ct. App. 1978); Haley v. Haley, 573 S.W.2d 354, 1978 Ky. App. LEXIS 607 (Ky. Ct. App. 1978); Kirk v. Jefferson County Medical Soc., 577 S.W.2d 419, 1978 Ky. App. LEXIS 667 (Ky. Ct. App. 1978); Mullins v. Mullins, 584 S.W.2d 601, 1979 Ky. App. LEXIS 432 (Ky. Ct. App. 1979); Abbott v. Abbott, 662 S.W.2d 231 (Ky. Ct. App. 1983); Abbott v. Abbott, 673 S.W.2d 723, 1983 Ky. App. LEXIS 407 (Ky. Ct. App. 1983); Holland v. Holland, 679 S.W.2d 835, 1984 Ky. App. LEXIS 592 (Ky. Ct. App. 1984); Burchell v. Burchell, 684 S.W.2d 296, 1984 Ky. App. LEXIS 576 (Ky. Ct. App. 1984); Lovell v. Commonwealth, 695 S.W.2d 429, 1985 Ky. App. LEXIS 593 (Ky. Ct. App. 1985); Porter v. Hospital Corp. of America, 696 S.W.2d 793, 1985 Ky. App. LEXIS 647 (Ky. Ct. App. 1985); Stallins v. Madisonville, 707 S.W.2d 349, 1986 Ky. App. LEXIS 1034 (Ky. Ct. App. 1986); Wells v. Ford, 714 S.W.2d 481, 1986 Ky. LEXIS 325 (Ky. 1986); City of Ashland v. Ashland F.O.P. #3, 888 S.W.2d 667, 1994 Ky. LEXIS 114 (Ky. 1994); Smith v. Dixie Fuel Co., 900 S.W.2d 609, 1995 Ky. LEXIS 83 (Ky. 1995); Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997); Crum v. Cabinet for Human Resources, 928 S.W.2d 355, 1996 Ky. App. LEXIS 134 (Ky. Ct. App. 1996); Kipling v. City of White Plains, 80 S.W.3d 776, 2001 Ky. App. LEXIS 1167 (Ky. Ct. App. 2001); Miller v. Eldridge, 146 S.W.3d 909, 2004 Ky. LEXIS 239 (Ky. 2004); Monin v. Monin, 156 S.W.3d 309, 2004 Ky. App. LEXIS 367 (Ky. Ct. App. 2004); B.C. v. B.T., 182 S.W.3d 213, 2005 Ky. App. LEXIS 281 (Ky. Ct. App. 2005); Mays v. Mays, — S.W.3d —, 2018 Ky. App. LEXIS 87 (Ky. Ct. App. 2018).
NOTES TO DECISIONS

 	1. 	Waiver of Requirement.
 	2. 	Remand to Trial Court.
 	3. 	Reversible Error.
 	4. 	Waiver of Objection.
 	5. 	Statutory Proceedings.
 	6. 	Necessity for Request of Finding.
 	7. 	Workers' Compensation.
 	8. 	Motion Ineffective.
 	9. 	Request.
 	10. 	Failure to Bring to Courts' Attention.
 	11. 	Sufficient Findings.
1. Waiver of Requirement.
The reviewing court may waive the requirement of findings of fact and conclusions of law where the record is sufficiently clear so as to present no great difficulty or inconvenience to the court in doing so. Clark Mechanical Contractors, Inc. v. KST Equipment Co., 514 S.W.2d 680, 1974 Ky. LEXIS 324 (Ky. 1974).
In divorce proceedings in dividing the property the findings of fact did not address the manner in which the trial court arrived at its determination that the $35,000 down payment on a house constituted marital property; of course there is a presumption that it was marital property (KRS 403.190(3)); the court apparently did not make a factual finding regarding the $35,000 and because the parties did not request the court to do so, the error was waived. Underwood v. Underwood, 836 S.W.2d 439, 1992 Ky. App. LEXIS 164 (Ky. Ct. App. 1992), overruled in part, Neidlinger v. Neidlinger, 52 S.W.3d 513, 2001 Ky. LEXIS 141 (Ky. 2001).
Trial court did not err in denying either defendant's CR 60.02 or 52.04 motion where a recent case did not apply to defendant as it was not intended to be applied retroactively; the denial of Rule 60.02 relief did not fall within the purview of Rule 52.04 and, thus, did not require written findings and conclusions. Campbell v. Commonwealth, 316 S.W.3d 315, 2009 Ky. App. LEXIS 214 (Ky. Ct. App. 2009).
2. Remand to Trial Court.
Where this rule was added after the appeal was taken, the circuit court would not be barred from remanding the action to the trial court for a finding of fact regarding the issue of materiality although such finding was not requested by the party during the earlier proceeding. Evergreen Land Co. v. Gatti, 554 S.W.2d 862, 1977 Ky. App. LEXIS 769 (Ky. Ct. App. 1977).
3. Reversible Error.
Failure of trial court to make specific finding as to defendant's competence at the time of trial does not constitute reversible error where there was no specific request by defendant for a finding on that issue. Blankenship v. Commonwealth, 554 S.W.2d 898, 1977 Ky. App. LEXIS 782 (Ky. Ct. App. 1977).
4. Waiver of Objection.
Although findings of fact which were essential for the trial court to consider in arriving at its judgment were made and not reduced to writing, the failure of the court to do so was not brought to the court's attention, and thus the failure to do so would not authorize a reversal of the judgment. Bennett v. Horton, 592 S.W.2d 460, 1979 Ky. LEXIS 318 (Ky. 1979).
Where appellant did not request a finding of facts below, this rule prohibits reversal or remand on the ground that none was made. Jones v. Jones, 577 S.W.2d 43, 1979 Ky. App. LEXIS 374 (Ky. Ct. App. 1979).
Where the failure, if there was a failure, on the part of the trial judge to make adequate findings of fact was not brought to his attention by a motion under CR 52.02, or a request as required by this rule, any objection to such failure was waived. Cherry v. Cherry, 634 S.W.2d 423, 1982 Ky. LEXIS 263 (Ky. 1982).
No award, order or decision of the Workers' Compensation Board shall be reversed or remanded on appeal to any court because of failure of said Board to make findings of an essential fact, unless said failure is brought to the attention of the Board by petition for rehearing pursuant to KRS 342.281. Eaton Axle Corp. v. Nally, 688 S.W.2d 334, 1985 Ky. LEXIS 219 (Ky. 1985), dismissed, Whittaker v. Reeder, 2000 Ky. LEXIS 93 (Ky. 2000), dismissed, Whittaker v. Reeder, 30 S.W.3d 138, 2000 Ky. LEXIS 137 (Ky. 2000).
Failure to make a post-judgment request for additional findings of fact under this rule or a post-judgment motion for amended or additional findings under CR 52.02 constitutes a waiver and precludes appellate review. Crain v. Dean, 741 S.W.2d 655, 1987 Ky. LEXIS 256 (Ky. 1987), overruled in part, Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
5. Statutory Proceedings.
Under subsection (2) of CR 1, as complemented and made applicable to divorce proceedings by KRS 402.130(1), statutory procedural requirements prevail over inconsistent procedures in the Civil Rules in all statutory proceedings; accordingly, the failure of parties in a divorce action to request the trial court for more definite findings, which ordinarily would prevent the Supreme Court from giving relief under this rule, was not fatal to an appeal challenging the perfunctory manner in which the trial judge made his findings where the trial judge did not comply with the procedural requirements of KRS 403.190 and did not make specific findings of fact as required by CR 52.01. Hollon v. Hollon, 623 S.W.2d 898, 1981 Ky. LEXIS 292 (Ky. 1981), overruled, Anderson v. Johnson, 350 S.W.3d 453, 2011 Ky. LEXIS 132 (Ky. 2011).
6. Necessity for Request of Finding.
Where failure of circuit court to find that officer was entitled to be reinstated with back pay and that he was entitled to an award of costs and attorney's fees was not brought to its attention as required by this rule, the Court of Appeals could not reverse the judgment on either of those grounds. Wilson v. Bureau of State Police, 669 S.W.2d 18, 1984 Ky. App. LEXIS 490 (Ky. Ct. App. 1984), overruled, Howard v. Transportation Cabinet, 878 S.W.2d 14, 1994 Ky. LEXIS 72 (Ky. 1994).
Husband waived his claims of error in the trial court's rulings or failure to rule on a number of property-division issues as he failed to ask the trial court for findings on the questions under CR 52.04 and the trial court stated that any marital property not specifically enumerated would be awarded to the party in possession of the items. Polley v. Allen, 132 S.W.3d 223, 2004 Ky. App. LEXIS 83 (Ky. Ct. App. 2004).
With or without a presumption, the trial court was free to find, based on the current evidence, either that a mortgagee received a notice that the mortgage had been released or that the notice had not been received; however, even if it was assumed that the trial court did not actually find that the mortgagee got the letter, but instead only found that it was mailed, its findings were sufficient as there was no motion for additional findings. Union Planters Bank, N.A. v. Hutson, 210 S.W.3d 163, 2006 Ky. App. LEXIS 170 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 372 (Ky. Ct. App. 2006).
Property owner's failure to insist upon a ruling by the trial court on certain of its appellate issues in the review of a planning commission's denial of its subdivision application meant that those issues were not properly preserved for appellate review; the owner's attempt to excuse itself from the requirements of CR 52.04 on the ground that CR 52.01 applied only to cases involving bench or advisory jury trials was without merit because the question was not whether CR 52.01 applied, but rather whether CR 52.04 did. By its own terms, CR 52.04 categorically governed “judgments” of a trial court without qualification. Oldham Farms Dev., LLC v. Oldham County Planning & Zoning Comm'n, 233 S.W.3d 195, 2007 Ky. App. LEXIS 194 (Ky. Ct. App. 2007), rehearing denied, 2007 Ky. App. LEXIS 335 (Ky. Ct. App. 2007).
Because a father failed to adequately preserve issues related to the recalculation and increase in his child support by failing to request the Family Court to make findings of fact relative to the support, the Court of Appeals was unable to review the father's claim of error. Johnson v. Johnson, 232 S.W.3d 571, 2007 Ky. App. LEXIS 303 (Ky. Ct. App. 2007).
Failure to request specific findings pursuant to CR 52.04 precluded review of whether the trial court made sufficient findings of fact to support its order and judgment. Spot-A-Pot, Inc. v. State Res. Corp., 278 S.W.3d 158, 2009 Ky. App. LEXIS 25 (Ky. Ct. App. 2009).
Father's argument that a mother's appeal from a family court order had to fail because she did not file a motion for additional or more specific findings of fact pursuant to CR 52.04 lacked merit where the mother's argument did not rely on a claim that the order should be reversed because it did not contain the findings of fact necessary to support the legal conclusion. N.B. v. C.H., 351 S.W.3d 214, 2011 Ky. App. LEXIS 250 (Ky. Ct. App. 2011).
7. Workers' Compensation.
No award, order or decision of the Workers' Compensation Board shall be reversed or remanded on appeal to any court because of failure of said Board to make findings of an essential fact unless said failure is brought to the attention of the Board by petition for rehearing pursuant to KRS 342.281. Eaton Axle Corp. v. Nally, 688 S.W.2d 334, 1985 Ky. LEXIS 219 (Ky. 1985), dismissed, Whittaker v. Reeder, 2000 Ky. LEXIS 93 (Ky. 2000), dismissed, Whittaker v. Reeder, 30 S.W.3d 138, 2000 Ky. LEXIS 137 (Ky. 2000).
8. Motion Ineffective.
The motions for additional findings of fact and/or reconsideration were ineffective for the reasons that they were filed beyond 10 days after the original findings and judgment were entered, and they requested recitation of conclusionary statements rather than facts. Stallins v. Madisonville, 707 S.W.2d 349, 1986 Ky. App. LEXIS 1034 (Ky. Ct. App. 1986).
9. Request.
Where the trial court failed to make required findings of fact, but no request was made for such findings, the appellate court would not consider the issue on appeal. Whicker v. Whicker, 711 S.W.2d 857, 1986 Ky. App. LEXIS 1183 (Ky. Ct. App. 1986).
Trial court did not err in dismissing the agency review on the grounds that the applicant who filed an appeal of the Cabinet's hiring decision to the personnel board was not served with process as required by KRS 13B.140(1), and the trial court did not find that the applicant's counsel waived personal service on the applicant's behalf; the trial court did not make any findings on the issue of waiver of service of process but limited its findings to the applicant's personal service and omitted address. Transportation Cabinet v. Caudill, 278 S.W.3d 643, 2009 Ky. App. LEXIS 32 (Ky. Ct. App. 2009).
In a case in which a family court denied a mother's motion for a change in timesharing of the parties'  minor child, the mother's appeal was properly before the Supreme Court, since a request for findings was not necessary for purposes of review. CR 52.04 did not apply because the trial court made no factual findings rather than good-faith but incomplete findings. Anderson v. Johnson, 350 S.W.3d 453, 2011 Ky. LEXIS 132 (Ky. 2011).
Order that awarded fathers attorney's fees in a custody matter was an abuse of discretion because the award was barred by res judicata and waiver due to lack of timeliness and lack of jurisdiction, as the order had become final, and the fathers did not seek further findings, reconsideration, or appeal in the interim. Nesselhauf v. Haden, 412 S.W.3d 213,  2013 Ky. App. LEXIS 149 (Ky. Ct. App. 2013).
Order that awarded fathers attorney's fees in a custody matter was an abuse of discretion because the award was barred by res judicata and waiver due to lack of timeliness and lack of jurisdiction, as the order had become final, and the fathers did not seek further findings, reconsideration, or appeal in the interim. Nesselhauf v. Haden, 412 S.W.3d 213,  2013 Ky. App. LEXIS 149 (Ky. Ct. App. 2013).
10. Failure to Bring to Courts' Attention.
Where father did not bring to the trial court's attention the issue of whether or not he was entitled to a tax exemption on an alternating basis for their children, he was not entitled, on appeal from the proceeding to alter the foreign divorce decree, to have the court consider the issue under this rule. Pegler v. Pegler, 895 S.W.2d 580, 1995 Ky. App. LEXIS 26 (Ky. Ct. App. 1995).
When a child's grandparents sought custody of the child, the Supreme Court, in reviewing the trial court's grant of that motion, could not consider whether the child's father was unfit to have custody of the child because the trial court did not find he was unfit and the grandparents did not bring this omission to the trial court's attention. Vinson v. Sorrell, 136 S.W.3d 465, 2004 Ky. LEXIS 151 (Ky. 2004).
Where an injured worker, as assignee of the workers'  compensation carrier's subrogation rights, sought to enforce those rights against the worker's underinsured motorist insurance provider, the appellate court erred in reversing a trial court's decision on basic reparation benefits because of a disputed issue of fact, when the matter was never brought to the attention of the trial court; CR 52.04 did not permit a trial court to be reversed for failure to make a finding on an essential fact unless a party had expressly requested such a finding. Jewell v. Ky. Sch. Bd. Ass'n, 309 S.W.3d 232, 2010 Ky. LEXIS 9 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 136 (Ky. May 20, 2010).
CR 52.04 only bars reversal or remand because of the failure of the trial court to make a finding of fact on an issue essential to the judgment when a litigant fails to bring it to the court's attention by a written request for a finding. Anderson v. Johnson, 350 S.W.3d 453, 2011 Ky. LEXIS 132 (Ky. 2011).
There was nothing for the appellate court to review because appellant did not ask the trial court to make specific findings for three of the claims raised on appeal, and did not ask the trial court to consider a lesser punishment for contempt on the fourth claim. J. K. v. N.J.A., 397 S.W.3d 916, 2013 Ky. App. LEXIS 59 (Ky. Ct. App. 2013).
When a bank was found liable for depositing a forged check, the bank's negligence claim under KRS 355.3-406(1) was not considered because the bank (1) did not properly present the issue to the trial court in pleadings and (2) did not seek such a finding pursuant to CR 52.02, so CR 52.04 barred reversal or remand on that issue. Am. Founders Bank, Inc. v. Moden Invs., Llc, 432 S.W.3d 715, 2014 Ky. App. LEXIS 73 (Ky. Ct. App. 2014).
11. Sufficient Findings.
Order modifying custody and visitation was properly reversed because, although adequate findings were made by the trial court from the bench at the conclusion of the hearing, the trial judge's duty was not satisfied until the findings were reduced to writing; the father's argument that the trial court was not obligated to make written findings of fact when it ruled upon the mother's motion was rejected. Keifer v. Keifer, 354 S.W.3d 123, 2011 Ky. LEXIS 149 (Ky. 2011).
Research References.
Petrilli, Kentucky Family Law, Dissolution Decree, §§ 24.7, 24.13, 24.21.
Rule 53.  Master Commissioners of Circuit Courts.
History
(Adopted November 3, 2010, effective January 1, 2011.)
Rule 53.01.  Appointments — Deputies.
Text
Each circuit court may appoint a master commissioner and a receiver as authorized by statute. Other master commissioners, deputy master commissioners, receivers, and their assistants may be appointed only upon express authority of the Chief Justice. A master commissioner or deputy master commissioner shall hold no other public office of the Court of Justice except a master commissioner or deputy master commissioner may also serve as a trial commissioner for the district court pursuant to SCR 5.010, or a domestic relations commissioner as approved by the Chief Justice. Master commissioners and deputy master commissioners shall be qualified as attorneys.
History
(Adopted October 24, 1977, effective January 1, 1978; amended October 22, 1979, effective January 1, 1980; amended December 16, 1988, effective January 1, 1989; amended August 6, 1990, effective September 15, 1990; amended November 3, 2010, effective January 1, 2011.)
Annotations

Cross-References.
Master commissioners, appointment, term and powers, KRS ch. 31A.
Kentucky Law Journal.
Dow, The Pre-Trial Conference, 41 Ky. L.J. 363 (1953).
Northern Kentucky Law Review.
Sower, “Complicated Issues” v. The Right to a Jury Trial: A Procedural Remnant in Kentucky Law Raises Constitutional Problems, 3 N. Ky. L. Rev. 173 (1976).
Opinions of Attorney General. The Master Commissioner of McCreary County, a quasi-judicial officer who serves at the pleasure of the judge or judges of the circuit court pursuant to KRS 31A.010(3) and CR 53.01, is not bound by the provisions of the Open Records Act, KRS 61.870 et seq., and therefore did not violate the Act in failing to respond to requests for financial records of the Commissioner's office. OAG 02-ORD-235.
NOTES TO DECISIONS
1. Judicial Discretion.
The circuit court may enter an order directing a master commissioner to execute and deliver a deed in behalf of an aging seller of real estate who disobeyed a court order to sign the deed, and this does not vest a judicial determination in the master commissioner so as to make the order void. Wheeler v. Ligon, 428 S.W.2d 215, 1968 Ky. LEXIS 713 (Ky. 1968).
Rule 53.02.  Judicial sales — Settlements — Receiverships — Qualifications of commissioner.
Text
(1)  Judicial sales under order or judgment of the circuit court may be executed and accounts of estates may be settled by a master commissioner under such terms and conditions as are specified by the circuit court either in its order or judgment or by rule. A master commissioner may act as a receiver under terms and conditions likewise specified by the circuit court. A master commissioner may draft and execute such instruments as are necessary to complete any responsibility. A master commissioner performing any of these functions and appointed after December 31, 1977, shall be qualified as an attorney or experienced as a fiduciary. The master commissioner shall serve notice of the date, time and place of the judicial sale upon every party who is not in default for failure to appear.
(2)  Civil matters pertaining to bills of discovery of assets of judgment debtors and claim and delivery may be referred to a master commissioner who shall be qualified as an attorney.
(3)  All other references to master commissioners shall be warranted only in special cases. Cases may be regarded as special due to complexity of issues, damages which are difficult to calculate, a multiplicity of claims the priority of which must be established, matters of account involving complex or numerous transactions, or similar exceptional circumstances. A master commissioner performing this function shall be qualified as an attorney.
History
(Adopted October 24, 1977, effective January 1, 1978; amended December 16, 1988, effective January 1, 1989; amended July 12, 1989, effective August 28, 1989; amended November 3, 2010, effective January 1, 2011.)
Annotations

Cited:  Dubick v. Dubick, 653 S.W.2d 652, 1983 Ky. App. LEXIS 300 (Ky. Ct. App. 1983).
NOTES TO DECISIONS
1. Notice of Sale.
Where the foreclosure sale was conducted after proper advertisement, the fact that the mortgagee's counsel did not receive special notice of the sale date, as someone told his secretary on the phone he would, was not a sufficient reason for setting aside the sale, where report of commissioner stated that the sale was conducted after proper advertisement. Kissell Co. v. Chadwick, 737 S.W.2d 710, 1987 Ky. App. LEXIS 576 (Ky. Ct. App. 1987).
Research References.
Petrilli, Kentucky Family Law, Court Procedure, § 23.36.
Rule 53.03.  Powers.
Text
An order of reference to a master commissioner or local rules of court may specify or limit his or her powers and may direct him or her to report only upon particular issues or to do or perform particular acts or to receive and report evidence only and may fix the time and place for beginning and closing the hearings and for the filing of the master commissioner's report. Subject to the specifications and limitations stated in the order or local rules of court, the master commissioner has and shall exercise the power to regulate all proceedings in every hearing before him or her and to do all acts and take all measures necessary or proper for the efficient performance of his or her duties under the order or local rules of court. He or she may require the production before him of evidence upon all matters embraced in the reference, including the production of all books, papers, vouchers, documents, and writings applicable thereto. He or she may rule upon the admissibility of evidence unless otherwise directed by the order of reference and has the authority to put witnesses on oath and may himself or herself examine them and may call the parties to the action and examine them upon oath. When a party so requests, the master commissioner shall make a record of the evidence offered and excluded in the same manner and subject to the same limitations as provided in Rule 43.10 for a court sitting without a jury.
History
(Adopted October 24, 1977, effective January 1, 1978; amended December 16, 1988, effective January 1, 1989; amended November 22, 1996, effective January 1, 1997; amended November 13, 2006, effective January 1, 2007; amended November 3, 2010, effective January 1, 2011.)
Annotations

Cited:  Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Complaint, §  30.04.
Petrilli, Kentucky Family Law, Court Procedure, §§ 23.35, 23.36.
Rule 53.04.  Proceedings.
Text
(1)  Meetings. When a reference is made other than automatic references provided by local rules of court, the clerk shall forthwith furnish the master commissioner with a copy of the order of reference. Upon receipt thereof unless he or she otherwise provides, the master commissioner shall forthwith set a time and place for the first meeting of the parties or their attorneys to be held within 20 days after the date of the order of reference and shall notify the parties or their attorneys. It is the duty of the master commissioner to proceed with all reasonable diligence. Either party, on notice to the parties and master commissioner, may apply to the court for an order requiring the commissioner to speed the proceedings and to make his report. If a party fails to appear at the time and place appointed, the master commissioner may proceed ex parte or, in his discretion, adjourn the proceedings to a future day, giving notice to the absent party of the adjournment.
(2)  Witnesses. The parties may procure the attendance of witnesses before the master commissioner by the issuance and service of subpoenas as provided in Rule 45. If without adequate excuse a witness fails to appear or give evidence, he may be punished as for a contempt and be subjected to the consequences, penalties, and remedies provided in Rules 37 and 45.
(3)  Statement of accounts. When matters of accounting are in issue before the master commissioner, he or she may prescribe the form in which the accounts shall be submitted and in any proper case may require or receive in evidence a statement by a certified public accountant who is called as a witness. Upon objection of a party to any of the items thus submitted or upon a showing that the form of statement is insufficient, the master commissioner may require a different form of statement to be furnished, or the accounts or specific items thereof to be proved by oral examination of the accounting parties or upon written interrogatories or in such other manner as he or she directs.
History
(Adopted October 24, 1977, effective January 1, 1978; amended December 16, 1988, effective January 1, 1989; amended November 3, 2010, effective January 1, 2011.)
Annotations

Research References.
Petrilli, Kentucky Family Law, Court Procedure, § 23.35.
Rule 53.05.  Report.
Text
(1)  Contents and filing. The master commissioner shall prepare a report of recommendations to the court upon the matters submitted by the order of reference or local rules of court and, if required to make findings of fact and conclusions of law, the master commissioner shall set them forth in the report and shall file the report and sufficient copies for all parties with the clerk of the court. The clerk shall forthwith serve the report and notice of the filing upon all parties who have appeared in the action. A transcript of reported proceedings may be ordered by any party at that party's expense. In the case of proceedings recorded on video the untranscribed recording shall constitute the official record.
(2)  Action on report. Within 10 days after being served with notice of the filing of the report any party may serve written objections thereto upon the other parties. Application to the court for action upon the report and upon objections thereto shall be by motion and upon notice as prescribed in CR 6.04. The court after hearing may adopt the report, or may modify it, or may reject it in whole or in part, or may receive further evidence, or may recommit it with instructions.
(3)  Stipulation as to findings. The effect of a master commissioner's report is the same whether or not the parties have consented to the reference, but, when the parties stipulate that a master commissioner's findings of fact shall be final, only questions of law arising upon the report shall thereafter be considered.
(4)  Draft report. Before filing his report a master commissioner may submit a draft thereof to counsel for all parties for the purpose of receiving their suggestions.
(5)  Report as security. The master commissioner shall not retain his report as security for his compensation; but when the party ordered to pay the compensation allowed by the court does not pay it after notice and within the time prescribed by the court, the master commissioner is entitled to a writ of execution against the delinquent party.
(6)  The report shall be promptly acted upon by the court.
History
(Adopted October 24, 1977, effective January 1, 1978; amended December 16, 1988, effective January 1, 1989; amended November 3, 2010, effective January 1, 2011.)
Rule 53.06.  Compensation.
Text
The compensation of master commissioners shall be by fee charged upon such of the parties or paid out of any fund or subject matter of the action which is in the custody or control of the circuit court. Deputies and other assistants of master commissioners shall be compensated and office expenses shall be paid from the fees of the office. Rates of compensation shall be in accordance with a schedule or schedules established by the Supreme Court.
History
(Adopted October 24, 1977, effective January 1, 1978; amended December 16, 1988, effective January 1, 1989; amended September 22, 1995, effective November 1, 1995; amended November 27, 2000, effective February 1, 2001; amended October 1, 2002, effective January 1, 2003; amended November 13, 2006, effective January 1, 2007; amended November 1, 2010, effective January 1, 2011.)
Annotations

Cited: Drake v. Drake, 809 S.W.2d 710, 1991 Ky. App. LEXIS 7 (Ky. Ct. App. 1991); Pearman v. West Point Nat'l Bank, 887 S.W.2d 366, 1994 Ky. App. LEXIS 135 (Ky. Ct. App. 1994); Citizens Bank of N. Ky., Inc. v. PBNK, Inc., — S.W.3d —, 2006 Ky. App. LEXIS 48 (Ky. Ct. App. 2006).
NOTES TO DECISIONS

 	1. 	Hearing.
 	2. 	Discretion of Court.
 	3. 	Findings of Commissioner.
 		4. 	— Acceptance by Court.
 	5. 	Objections to Report.
 	6. 	Incomplete Report.
 	7. 	Failure of Notice.
 	8. 	Failure to Object.
 	9. 	Hearing on Objections.
1. Hearing.
The reference to a “hearing” in subsection (2) of this rule merely intends that the parties be afforded an opportunity for oral argument and a full-blown evidentiary hearing is not contemplated. Haley v. Haley, 573 S.W.2d 354, 1978 Ky. App. LEXIS 607 (Ky. Ct. App. 1978).
2. Discretion of Court.
The clear language of the rule allows the trial judge complete discretion as to the use of a commissioner's report, and there was no error in the trial court's decision not to adopt all of the commissioner's recommendations in a child support action. Haley v. Haley, 573 S.W.2d 354, 1978 Ky. App. LEXIS 607 (Ky. Ct. App. 1978).
The trial court has the broadest possible discretion with respect to the use it makes of reports of domestic commissioners. Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997).
Where objections to commissioner's report were filed two (2) days late the trial court was not obligated to consider such objections and would have been fully entitled to ignore or strike such objections; however, in view of trial court's broad discretion with respect to action on commissioner's reports there was no abuse of discretion when the court considered the untimely objections. Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997).
No clear factual error or abuse of discretion existed where a Circuit Court overruled the recommendation of a domestic relations commissioner because the court appropriately reviewed the report of the commissioner, allowed arguments by counsel, and gave thoughtful consideration to both. Furthermore, the court was not required to conduct a second evidentiary hearing. Pennington v. Marcum, 266 S.W.3d 759, 2008 Ky. LEXIS 235 (Ky. 2008).
3. Findings of Commissioner.
4. — Acceptance by Court.
Even though domestic relations commissioner valued the real property on which marital residence was built at $7,000, there was no error in trial judge valuing the property at $10,000 for purposes of dividing marital property in divorce action; the record contained testimony that similar lots in the area were valued at $10,000 and trial judge was under no duty to accept the commissioner's findings of fact. Calloway v. Calloway, 832 S.W.2d 890, 1992 Ky. App. LEXIS 140 (Ky. Ct. App. 1992).
The trial court can adopt, modify or reject the domestic relations commissioner's recommendations. Basham v. Wilkins, 851 S.W.2d 491, 1993 Ky. App. LEXIS 1 (Ky. Ct. App. 1993).
5. Objections to Report.
A party who desires to object to the report of a domestic commissioner must do so as provided in subsection (2) of this Rule or be precluded from questioning on appeal the action of the Circuit Court in confirming the report; such a rule does not create in the commissioner an additional level of the Court of Justice or elevate the status of office, but merely recognizes that enforcement of such a rule is necessary as the means of informing the trial court of parties' disagreement with or complaint about the report. Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997).
Trial court erred in overruling a wife's objection to a domestic relations commissioner's report on a change of custody motion without a hearing, as mandated by CR 53.06(2), and before reviewing transcripts of the evidence as requested by both parties. Kelley v. Fedde, 64 S.W.3d 812, 2002 Ky. LEXIS 2 (Ky. 2002).
Trial court has discretion whether to consider objections or exceptions to a domestic relations commissioner's recommended report beyond the 10-day period set forth in CR 53.06(2). Hunter v. Hunter, 127 S.W.3d 656, 2003 Ky. App. LEXIS 168 (Ky. Ct. App. 2003).
Since the ex-husband did not object to the Circuit Court commissioner awarding him a nine-foot disc mower valued at $1,500 that had been junked during the marriage, he did not preserve the issue for review by the appellate court. If a party wishes to object to a Circuit Court commissioner's report, that party must do as provided in CR 53.06(2) or be precluded from questioning on appeal the action of the Circuit Court in confirming the commissioner's report. Brewick v. Brewick, 121 S.W.3d 524, 2003 Ky. App. LEXIS 292 (Ky. Ct. App. 2003).
Court of appeals erred when it found that, because a husband did not object to a domestic relations commissioner's recommendation that his motion for relief from the trial court's judgment adopting a settlement agreement in a divorce action be overruled, it was required to dismiss the husband's appeal from the trial court's judgment adopting the commissioner's recommendation. Herndon v. Herndon, 139 S.W.3d 822, 2004 Ky. LEXIS 88 (Ky. 2004).
Trial court erred in treating a father's exceptions to a commissioner's child custody recommendations as a CR 59.05 motion and  by transferring the case to a family court because the recommendation was not a final judgment; rather, the trial court should have simply reviewed the exceptions, conducted a hearing, and entered a final judgment adjudicating the custody issue. Pursley v. Pursley, 242 S.W.3d 346, 2007 Ky. App. LEXIS 457 (Ky. Ct. App. 2007).
6. Incomplete Report.
Where the transcript of evidence heard before the commissioner was not in the record before the trial judge at the time the judge ruled on exceptions to the report, the objecting party should have either objected to the commissioner's report as incomplete and requested the case be referred back to the commissioner for a complete report, or moved the judge to direct the commissioner to complete the report by filing the transcript of evidence. Phelps v. Keown, 460 S.W.2d 10, 1970 Ky. LEXIS 576 (Ky. 1970) (decided under prior law).
Chapter 13 debtors'  right to cure the default of their home mortgage under 11 USCS § 1322(c)(1) terminated before they filed their bankruptcy petition, even though they filed their petition within hours after their property was sold at a foreclosure sale, which was well before the master commissioner prepared and submitted his report to a state circuit court as required by CR 53.06. Pursuant to  Sixth Circuit precedent, the right to cure under § 1322(c)(1) terminated once the last gavel fell at the foreclosure sale, not when the foreclosure proceedings were complete and the sale was confirmed, as provided for under Kentucky law. In re Woodford, 354 B.R. 153, 2006 Bankr. LEXIS 2835 (Bankr. W.D. Ky. 2006).
7. Failure of Notice.
Where the wife moved to set aside a divorce judgment on the ground that notice of the filing of the commissioner's report was not served upon her as required by this rule with the result that she had no actual knowledge of the filing of the report and therefore was deprived of the opportunity to file exceptions, the case was not one to warrant exercise by the Court of Appeals of its extraordinary powers under Ky. Const., § 110. Elswick v. Elswick, 322 S.W.2d 129, 1959 Ky. LEXIS 303 (Ky. 1959) (decided under prior law).
8. Failure to Object.
Where the United States failed to object to commissioner's report which rejected the United States tax lien for deficient income taxes because the United States did not respond to commissioner's notice of a hearing for determining priorities of lienholders in proceeds from the sale of real estate, the United States was precluded from questioning on appeal the action of the circuit court in confirming the commissioner's report. United States v. Central Bank & Trust Co., 511 S.W.2d 212, 1974 Ky. LEXIS 477 (Ky. 1974) (decided under prior law).
In a divorce proceeding, where a husband challenged the use of post-divorce earnings to calculate the present value of the husband's pension plan, regardless if the husband insufficiently preserved the issue for review by failing to file exceptions to the Domestic Relations Commissioner's report within the 10-day limitation, the issue was reviewable because the error was so serious that it had to be considered palpable. Hibdon v. Hibdon, 247 S.W.3d 915, 2007 Ky. App. LEXIS 484 (Ky. Ct. App. 2007), rehearing denied, — S.W.3d —, 2008 Ky. App. LEXIS 65 (Ky. Ct. App. Mar. 7, 2008).
9. Hearing on Objections.
In a divorce case where evidence was heard by a commissioner and both parties filed objections to his report, the chancellor, after a hearing on the objections, properly heard additional evidence over defendant's objection. Hicks v. Hicks, 290 S.W.2d 483, 1956 Ky. LEXIS 325 (Ky. 1956) (decided under prior law).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Report of Sale, Form 301.08.
Petrilli, Kentucky Family Law, Court Procedure, § 23.35.
Rule 53.07.  Limit on compensation.
Text
All master commissioners shall be limited in their total personal compensation derived from fees to not more than $48,000 per annum, unless approved by the Chief Justice. Fees in excess of the personal compensation of the commissioner and office expenses and salaries shall be remitted as provided in Rule 53.09, however, anticipated three (3) months expenses may be retained.
History
(Adopted October 24, 1977, effective January 1, 1978; amended December 16, 1988, effective January 1, 1989; amended November 3, 2010, effective January 1, 2011.)
Annotations

Compiler's Notes.
For the schedule of fees for commissioners of the circuit court see AP IV of Administrative Procedures of the Court of Justice following the Supreme Court Rules.
Opinions of Attorney General. After 90 days from the close of the 1982 session, the 1982 amendment to KRS 31A.010 will have the effect of providing that the master commissioner shall be compensated by fees as provided by rule of the Supreme Court; the rules referred to are CR 53.07 through CR 53.09 and, thus, at that point all of the master commissioners in Kentucky will be subject to a compensation derived from fees and not exceeding $24,000 per year. OAG 82-206.
Rule 53.08.  Accounting.
Text
(1)  Each master commissioner shall account to the circuit judge under whose direction he or she is acting, for all amounts received and distributed, for all proceeds of sales disbursed, and for all fees collected. These accounts shall be in the manner directed by the circuit judge who shall approve the accounts by his or her signature. The master commissioner shall file the approved accounts with the circuit clerk who shall include them with the applicable case file. Each master commissioner shall maintain a current record, kept in the office of the circuit clerk, or in the office of the master commissioner if the Chief Circuit Judge so directs, of each case in which a fee has been received.
(2)  Each master commissioner shall annually provide to the Administrative Office of the Courts a complete accounting for all amounts received and distributed and for all fees collected in accordance with the Rules of Administrative Procedure of the Court of Justice, Part IV. Excess fees referred to in Rule 53.07 shall be remitted with the report and may be added to the existing surplus. A copy of this report shall at the same time be provided to the finance and administration cabinet.
History
(Adopted October 24, 1977, effective January 1, 1978; amended December 16, 1988, effective January 1, 1989; amended November 27, 2000, effective February 1, 2001; amended November 3, 2010, effective January 1, 2011.)
Annotations

Opinions of Attorney General. Under this rule the maximum compensation payable to master commissioners is $24,000 per annum; the $7,200 annual limit imposed by KRS 31A.0101(4) applies only to compensation derived from fees arising from judicial sales executed by the commissioner. OAG 82-24.
After 90 days from the close of the 1982 session, the 1982 amendment to KRS 31A.010 will have the effect of providing that the master commissioner shall be compensated by fees as provided by rule of the Supreme Court; the rules referred to are CR 53.07 through CR 53.09 and, thus, at that point all of the master commissioners in Kentucky will be subject to a compensation derived from fees and not exceeding $24,000 per year. OAG 82-206.
VII.
JUDGMENT
Rule 54.  Judgments — Costs. 
Rule 54.01.  Definition and construction. 
Rule 54.02.  Judgment upon multiple claims or involving multiple parties. 
Rule 54.03.  Demand for judgment. 
Rule 54.04.  Costs. 
Rule 55.  Default. 
Rule 55.01.  Judgment. 
Rule 55.02.  Setting aside default. 
Rule 55.03.  Plaintiffs, counterclaimants, cross claimants. 
Rule 55.04.  Judgment against the commonwealth or the united states. 
Rule 56.  Summary judgment. 
Rule 56.01.  For claimant. 
Rule 56.02.  For defending party. 
Rule 56.03.  Motion and proceedings thereon. 
Rule 56.04.  Case not fully adjudicated on motion. 
Rule 56.05.  Forms of affidavits — Further testimony. 
Rule 56.06.  When affidavits are unavailable. 
Rule 56.07.  Affidavits made in bad faith. 
Rule 57.  Declaratory judgments. 
Rule 58.  Signing and entry of judgments and orders in trial courts. 
Rule 59.  New trials — Amendment of judgments. 
Rule 59.01.  Grounds. 
Rule 59.02.  Time for motion. 
Rule 59.03.  Time for serving affidavits. 
Rule 59.04.  On initiative of court. 
Rule 59.05.  Motion to alter or amend or vacate a judgment. 
Rule 59.06.  Preservation of error. 
Rule 59.07.  Proceedings in lieu of new trial. 
Rule 60.  Relief from judgment or order. 
Rule 60.01.  Clerical mistakes. 
Rule 60.02.  Relief by motion on grounds of mistake, newly discovered evidence, fraud, etc. 
Rule 60.03.  Independent actions. 
Rule 60.04.  When appeal pending. 
Rule 60.05.  Writs abolished. 
Rule 61.  Errors — Harmless — Substantial. 
Rule 61.01.  Harmless error. 
Rule 61.02.  Substantial error. 
Rule 62.  Stay of proceedings to enforce a judgment. 
Rule 62.01.  Motions after verdict or judgment. 
Rule 62.02.  Pending appeal of injunction judgments. 
Rule 62.03.  Pending appeal of judgment other than injunction judgment. 
Rule 62.04.  Stay of judgment upon multiple claims. 
Rule 63.  Disability of a judge. 
Rule 54.  Judgments — Costs.
Rule 54.01.  Definition and construction.
Text
A judgment is a written order of a court adjudicating a claim or claims in an action or proceeding. A final or appealable judgment is a final order adjudicating all the rights of all the parties in an action or proceeding, or a judgment made final under Rule 54.02. Where the context requires, the term “judgment” as used in these rules shall be construed “final judgment” or “final order.”
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Cited:  Whitaker v. Fields, 377 S.W.2d 67, 1964 Ky. LEXIS 478 (Ky. 1964); Lebus v. Lebus, 382 S.W.2d 873, 1964 Ky. LEXIS 367 (Ky. 1964); Evans Elkhorn Coal Co. v. Ousley, 388 S.W.2d 130, 1965 Ky. LEXIS 416 (Ky. 1965); Chittum v. Abell, 485 S.W.2d 231, 1972 Ky. LEXIS 124 (Ky. 1972); Stephens v. Kentucky Utilities Co., 569 S.W.2d 155, 1978 Ky. LEXIS 382 (Ky. 1978); Gilliam v. Commonwealth, 652 S.W.2d 856, 1983 Ky. LEXIS 257 (Ky. 1983); Revenue Cabinet v. Moors Resort, Inc., 675 S.W.2d 859, 1984 Ky. App. LEXIS 562 (Ky. Ct. App. 1984); Melone v. Morgan, 676 S.W.2d 805, 1984 Ky. App. LEXIS 590 (Ky. Ct. App. 1984); Security Federal Sav. & Loan Asso. v. Nesler, 697 S.W.2d 136, 1985 Ky. LEXIS 255 (Ky. 1985); Ready v. Jamison, 705 S.W.2d 479, 1986 Ky. LEXIS 247 (Ky. 1986); Revenue Cabinet v. Babcock & Wilcox Co., 203 S.W.3d 149, 2005 Ky. App. LEXIS 258 (Ky. Ct. App. 2005); D.F. v. Commonwealth, 2006 Ky. App. LEXIS 81 (Ky. Ct. App. 2006); Pennington v. Marcum, 266 S.W.3d 759, 2008 Ky. LEXIS 235 (Ky. 2008); Breathitt County Bd. of Educ. v. Prater, 292 S.W.3d 883, 2009 Ky. LEXIS 193 (Ky. 2009); Ballard v. Commonwealth, 320 S.W.3d 69,  2010 Ky. LEXIS 206 (Ky. 2010); N.L. v. W.F., 368 S.W.3d 136, 2012 Ky. App. LEXIS 80 (Ky. Ct. App. 2012); Jenkins Indep. Schs v. Doe, 379 S.W.3d 808, 2012 Ky. App. LEXIS 196 (Ky. Ct. App. 2012); Hurt v. Parker, — S.W.3d —, 2015 Ky. App. LEXIS 59 (Ky. Ct. App. 2015).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Opinion of Court.
 	3. 	Appealable Orders.
 	4. 	Time Limit.
 	5. 	Other Matters Remaining for Adjudication.
 	6. 	Rulings on Motions as to Discovery.
 	7. 	Support Pendente Lite Order.
 	8. 	Workers' Compensation.
 	9. 	Ruling Below.
 	10. 	Mistrial.
 	11. 	Final Order.
 		12. 	— Inconsistent Oral Statements.
 	13. 	Final Judgment.
 	14. 	Issues Remaining for Adjudication.
 	15. 	Order Refusing to Redocket.
 	16. 	Jurisdiction for Appeal.
 	17. 	Correction of Judgment.
1. In General.
A judgment must conform to the pleading. Rose v. Griffith, 337 S.W.2d 15, 1960 Ky. LEXIS 355 (Ky. 1960).
Circuit court erred in denying an estate's motion for post-judgment interest on a Board of Claims award because the estate was not claiming that it was entitled to post-judgment interest dating from the original award by the Board of Claims, but from the date of the circuit court's denial where the denial met the definition of a judgment, and even if there had been no determination of the amount that was owed to the estate until the final decision of the state supreme court, the estate was entitled to post-judgment interest accruing from the date on which the circuit court entered the opinion and order reversing the initial award of the Board of Claims. Va. Gaither v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 93 (Ky. Ct. App. 2016).
2. Opinion of Court.
Where there was no order or judgment entered to implement the trial judge's written opinion, the written, signed opinion was not a judgment as defined by this rule. Murrell v. Hurstbourne Acres, 401 S.W.2d 60, 1966 Ky. LEXIS 401 (Ky. 1966).
3. Appealable Orders.
Any order that is appealable has the status of a judgment under this rule. Mahon v. Buechel Sewer Constr. Dist., 355 S.W.2d 683, 1962 Ky. LEXIS 82 (Ky. 1962).
An order denying a motion requesting the trial court to enter an order nunc pro tunc requiring the clerk to note a prior order of the court extending the time for filing the record on appeal was a final appealable order since the motion for an order nunc pro tunc, in effect, initiated a new proceeding which the order denying the motion terminated. Commonwealth, Dep't of Transp., Bureau of Highways v. Greer Bros. & Young, Inc., 548 S.W.2d 167, 1977 Ky. App. LEXIS 649 (Ky. Ct. App. 1977).
Supreme Court's mandate, which required that further steps be taken in the circuit court, was not a final judgment necessary to support wife's claim for alimony against husband's estate. Duvall v. Duvall, 550 S.W.2d 506, 1977 Ky. LEXIS 428 (Ky. 1977).
Order which set aside foreclosure sale of building to junior lienholders and ordered the building resold was a final and appealable order because it determined the rights of all the parties before the court and authorized enforcement. Cerwin v. Taub, 552 S.W.2d 675, 1977 Ky. App. LEXIS 731 (Ky. Ct. App. 1977).
Appeal from order denying request for a 30-day extension of time to file an appeal is appeal from a final order and is, therefore, not appealable. Cobb v. Carpenter, 553 S.W.2d 290, 1977 Ky. App. LEXIS 740 (Ky. Ct. App. 1977).
Where an order is by its very nature interlocutory, even the inclusion of the recitals provided for in CR 54.02 will not make it appealable. Hook v. Hook, 563 S.W.2d 716, 1978 Ky. LEXIS 341 (Ky. 1978).
Where a plaintiff sought equitable relief with respect to the defendants' alleged breach of their employe fiduciary relationship, but the court's judgment neither granted nor denied such relief, where the court's judgment adjudged that all four defendant employes breached their fiduciary relationship to plaintiff employer, but specifically reserved the issue of damages recoverable on that claim for future adjudication, there was no final and appealable judgment under this rule and CR 54.02 which the Court of Appeals could review. Central Adjustment Bureau, Inc. v. Ingram Associates, Inc., 622 S.W.2d 681, 1981 Ky. App. LEXIS 296 (Ky. Ct. App. 1981).
Where an order of the circuit court remanding to the Board of Tax Appeals for a recomputation of tax liability left the Board of Tax Appeals no power or duty to exercise residual discretion, to take proof or to make an independent record and its further function in the case was ministerial only, the order of the circuit court was final for purposes of appeal. Revenue Cabinet, Commonwealth v. Moors Resort, Inc., 662 S.W.2d 219, 1983 Ky. LEXIS 311 (Ky. 1983).
An order of sale in a mortgage foreclosure proceeding is a final appealable order as the order of sale is a final adjudication as to the necessity of a sale, and when the sale is effected, the title of the purchaser, assuming the court has jurisdiction over the parties and subject matter, cannot be defeated. Alexander v. Springfield Production Credit Asso., 673 S.W.2d 741, 1984 Ky. App. LEXIS 607 (Ky. Ct. App. 1984).
Where circuit court only remanded case for further findings and did not make a final disposition by way of terminating the action, adjudicating the rights of any party or operating to divest any party of some right, the action of the circuit court in remanding the case was not a final and appealable order within the meaning of this rule. Stewart v. Lawson, 689 S.W.2d 21, 1985 Ky. LEXIS 222 (Ky. 1985), overruled, Davis v. Island Creek Coal Co., 969 S.W.2d 712, 1998 Ky. LEXIS 99 (Ky. 1998), overruled in part, Davis v. Island Creek Coal Co., 969 S.W.2d 712, 1998 Ky. LEXIS 99 (Ky. 1998).
An order of sale which directs a disbursement of the proceeds after payment of costs definitely is a final and appealable order even if it does not include the magic words of CR 54.02 “there is no reason for delay,” or “this is a final order.” Security Federal Sav. & Loan Asso. v. Nesler, 697 S.W.2d 136, 1985 Ky. LEXIS 255 (Ky. 1985).
Where only purpose of retaining the case on the docket is to enforce the judgment by marshaling the assets, conducting the sale, and distributing the proceeds, an order which directs property to be sold in satisfaction of a judgment and lists and determines the priorities is a final and appealable judgment. Security Federal Sav. & Loan Asso. v. Nesler, 697 S.W.2d 136, 1985 Ky. LEXIS 255 (Ky. 1985).
A judgment holding that the purchase of land was subject to a lien and decreeing a sale of the land to satisfy that debt is a final order from which an appeal lies. Security Federal Sav. & Loan Asso. v. Nesler, 697 S.W.2d 136, 1985 Ky. LEXIS 255 (Ky. 1985).
The trial court's order of sale of partnership assets which included the sale of thoroughbred racing horses was a final appealable order because if the partners had a right to continue with the business, the purchase of new horses with the proceeds of the sale would not satisfy the terms of the partnership obligation. Murty Bros. Sales, Inc. v. Preston, 716 S.W.2d 239, 1986 Ky. LEXIS 324 (Ky. 1986).
The distinction between interlocutory and final orders cannot be premised merely on the basis of whether the order authorizes a sale of various assets; the key to deciding whether an order is subject to appeal is whether it operates to divest some right in such a manner as to put it out of the power of the court making the order to place the parties in their original condition. Murty Bros. Sales, Inc. v. Preston, 716 S.W.2d 239, 1986 Ky. LEXIS 324 (Ky. 1986).
In general, those cases in which the Supreme Court has decided that an order of sale is a final order have occurred in the context of a mortgage foreclosure wherein the order of sale leaves nothing before the court but the necessity thereafter to perform a purely administrative act, the entry of the report of sale and the disbursement of proceeds; however, in appropriate circumstances an order of sale, even if it does not determine the validity or the priority of claims against the property sold, may be considered a final and appealable order. Murty Bros. Sales, Inc. v. Preston, 716 S.W.2d 239, 1986 Ky. LEXIS 324 (Ky. 1986).
Trial court's judgment entered on an employee's claim alleging civil rights violations under KRS ch. 344, in which the employee sought attorney's fees in his complaint, was not final until the issue of attorney's fees was resolved; given the requirement of KRS 344.450 that such a judgment include a reasonable attorney's fee award and the fact that the employee sought such an award in his complaint, the attorney's fee claim and the civil rights violation claim were a single claim, for purposes of CR 54.01 and 54.02. Francis v. Crounse Corp., 98 S.W.3d 62, 2002 Ky. App. LEXIS 453 (Ky. Ct. App. 2002).
Denial of a restraining order was not final or otherwise reviewable, and thus it was not within the appellate court's authority to review; the appeal of a trial court's denial of a restraining order was dismissed. Common Cause v. Commonwealth ex rel. Fletcher, 143 S.W.3d 634, 2004 Ky. App. LEXIS 271 (Ky. Ct. App. 2004).
By its plain language, an informal adjustment was not a final or appealable order adjudicating all the rights of all the parties in an action or proceeding, and no appeal from an informal juvenile adjustment pursuant to KRS 610.100(3) was available. Commonwealth v. C.J., 156 S.W.3d 296, 2005 Ky. LEXIS 47 (Ky. 2005).
KRS 417.220 created a statutory interlocutory right of appeal where no such right otherwise existed; extraordinary relief from an order denying arbitration sought by a manufacturer was inconsistent with the statutory remedy allowed, since that remedy defeated the contention that there was no adequate remedy by appeal. Cavalier Homes of Ala. v. Coleman, 181 S.W.3d 558, 2005 Ky. LEXIS 388 (Ky. 2005).
Trial court erred in finding that its denial of the Kentucky Transportation Cabinet's summary judgment motion was not a final order under CR 54 as absolute immunity claims were immediately appealable; the Cabinet properly invoked the jurisdiction of the appellate court. Commonwealth v. Hall, 2006 Ky. App. LEXIS 352 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 75 (Ky. Ct. App. 2007).
Trial court erred in finding that its denial of a supervisor's motion for summary judgment based on qualified immunity was not a final order under CR 54, as a denial of qualified immunity on purely legal grounds was immediately appealable, while a denial of qualified immunity that turned on evidentiary issues was not. Commonwealth v. Hall, 2006 Ky. App. LEXIS 352 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 75 (Ky. Ct. App. 2007).
For purposes of post-conviction relief, a youthful offender's original sentencing order pursuant to KRS 635.020(4) is a final judgment as contemplated by CR 54.01. Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
Trial court's orders referring buyers'  claims to arbitration and denying buyers'  motion to vacate arbitration award were void and not subject to appellate review because the buyers'  motions were brought in their original suit which had been dismissed earlier, and not by an initial application as required by KRS 417.190 to invoke trial court's jurisdiction; because the buyers did not move to alter, amend, or vacate the trial court's initial judgment dismissing their suit within 10 days, did not file a notice of appeal within 30 days, and did not seek application to compel arbitration while the trial court still retained jurisdiction, the trial court had no jurisdiction to enter its later orders. Pavkovich v. Shenouda, 280 S.W.3d 584, 2009 Ky. App. LEXIS 40 (Ky. Ct. App. 2009).
In a negligence case against a water district, an appellate court had no jurisdiction to hear an argument under the Kentucky Claims Against Local Governments Act, KRS 65.200 - 65.2006; as a statutory defense to liability only, its denial could have only been vindicated following a final judgment as with any other liability defense. To the extent the trial court denied the water district's motion to dismiss on this ground, the order remained interlocutory, and it was not made reviewable by the collateral order doctrine or other jurisprudence. South Woodford Water Dist. v. Byrd, 352 S.W.3d 340, 2011 Ky. App. LEXIS 153 (Ky. Ct. App. 2011).
In a negligence case against a water district, the collateral order doctrine justified appellate review of interlocutory orders denying motions to dismiss and of summary judgment motions by which common law immunity was claimed. South Woodford Water Dist. v. Byrd, 352 S.W.3d 340, 2011 Ky. App. LEXIS 153 (Ky. Ct. App. 2011).
Because the trial court never ruled on a motion for class certification, the reviewing court did not have jurisdiction to discuss the merits of the claim. Collins v. Ky. Lottery Corp., 399 S.W.3d 449, 2012 Ky. App. LEXIS 212 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 315 (Ky. June 12, 2013).
In a personal injury case, an appellate court had jurisdiction over an appeal, even though there was not a final order where a motion to dismiss based on immunity had been overruled, because an interlocutory order involving immunity issues was subject to appeal. Hurt v. Parker, — S.W.3d —, 2013 Ky. App. LEXIS 2 (Ky. Ct. App. 2013).
School employee's appeal of the circuit court's order denying his motion for summary judgment based on immunity under the Paul D. Coverdell Teacher Liability Protection Act, 20 U.S.C.S. § 6731 et seq., was dismissed where the denial of immunity under the Act could be vindicated following a final judgment as with any other liability defense, and thus, the appeal was premature. Steffan v. Smyzer, — S.W.3d —, 2018 Ky. App. LEXIS 31 (Ky. Ct. App. 2018).
4. Time Limit.
The time limit for filing a notice of appeal is mandatory and jurisdictional and is the only means of appealing a matter to the Court of Appeals. Cobb v. Carpenter, 553 S.W.2d 290, 1977 Ky. App. LEXIS 740 (Ky. Ct. App. 1977).
5. Other Matters Remaining for Adjudication.
Where the plaintiff filed suit for divorce or an annulment in the alternative and the annulment was denied with provision that a divorce would be granted when a judgment was tendered and no judgment was tendered, the appeal was dismissed because it was not prosecuted from a final order or judgment. Brown v. Brown, 430 S.W.2d 458, 1968 Ky. LEXIS 405 (Ky. 1968).
When the court ruled that the motions then before it failed to assert claims upon which relief could be granted and overruled those motions but did not cancel the liens on which the action was founded or undertake to terminate the litigation, the order was not a final order and the parties had a right to proceed further in the pending action to enforce their lien claims. Wenk v. Ruby, 431 S.W.2d 302, 1968 Ky. LEXIS 363 (Ky. 1968).
Where the plaintiff's complaint sought $2,000 on a note and $3,595.35 on a guaranty of credit and judgment was entered pertaining to the note only, the judgment was neither a final judgment nor an interlocutory judgment made final for purposes of appeal, and therefore not appealable as a matter of right. Burroughs v. Bake Oven Supply Co., 434 S.W.2d 32, 1968 Ky. LEXIS 219 (Ky. 1968).
Where the record showed that other matters remained to be adjudicated in the trial court and the judgment from which the appeal was attempted did not meet the test for a final judgment since it did not adjudicate the rights of all the parties in the action, the appeal was dismissed. Signer v. Arnold, 436 S.W.2d 493, 1969 Ky. LEXIS 474 (Ky. 1969).
Where the judgment did not adjudicate the claim between the plaintiff and one of the multiple defendants and was not made final under CR 54.02 it was interlocutory and not appealable. McCreary County Bd. of Education v. Stephens, 454 S.W.2d 687, 1968 Ky. LEXIS 136 (Ky. 1968).
In a proceeding to have a power of attorney executed by an incompetent husband to his wife declared null and void and to have an accounting and restoration of property transferred to defendants under the power of attorney, a judgment entered by the trial court ordering defendants to make an accounting of property that came into the possession of the deceased wife as a result of the power of attorney did not adjudicate all the rights of all the parties and thus was interlocutory and nonappealable. Hale v. Deaton, 528 S.W.2d 719, 1975 Ky. LEXIS 84 (Ky. 1975).
6. Rulings on Motions as to Discovery.
The trial court's rulings on motions to produce a chemical formula used by the defendant to produce a laboratory analysis of a sample of well water and to strike 12 separate questions propounded under CR 33 were not final and, therefore, not reviewable. Hoffman v. Dow Chemical Co., 413 S.W.2d 332, 1967 Ky. LEXIS 387 (Ky. 1967).
7. Support Pendente Lite Order.
An order denying the allowance of temporary maintenance and support in a divorce proceeding was interlocutory and not appealable. Cannon v. Cannon, 434 S.W.2d 48, 1968 Ky. LEXIS 226 (Ky. 1968).
8. Workers' Compensation.
An order abating an action in the circuit court to allow review of the claim before the Workers' Compensation Board was not a final and appealable judgment. Polk v. Geoghegan, 447 S.W.2d 602, 1969 Ky. LEXIS 88 (Ky. 1969).
An order remanding a claim to the Workers' Compensation Board was not a final judgment or order within the meaning of this rule in that it did not adjudicate the rights of any of the parties, required no additional evidence to be taken, and did not terminate the action or operate to divest any party of some right. Wagoner v. Mills, 566 S.W.2d 159, 1977 Ky. App. LEXIS 913 (Ky. Ct. App. 1977).
9. Ruling Below.
Where the evidence presents no more than a doubt as to the propriety of the ruling below, the appellate court is bound to abide by it. Jones v. Jones, 577 S.W.2d 43, 1979 Ky. App. LEXIS 374 (Ky. Ct. App. 1979).
10. Mistrial.
An appeal ordinarily does not lie from an order which does not finally determine or complete the action; since a mistrial, by definition, does not dispose of the merits of a case or necessarily preclude future litigation, the defendant did not have an adequate remedy by appeal from trial court's order granting the commonwealth's motion for a mistrial. Macklin v. Ryan, 672 S.W.2d 60, 1984 Ky. LEXIS 255 (Ky. 1984).
11. Final Order.
A final order from which an appeal may have been prosecuted was one which either terminated the action itself, decided some matter litigated by the parties, or operated to divest some right in such manner as to put it out of the power of the court making the order, after the expiration of the term, to place the parties in their original position. Faulkner v. Faulkner, 270 Ky. 693, 110 S.W.2d 465, 1937 Ky. LEXIS 143 (1937) (decided under prior law).
A trial court's judgment ordering a city to recompute retired fire fighters' retirement annuity and further ordering certain attendant incidental conditions, and not ordering the Board of Trustees of the Policemen's and Fire Fighters' Retirement Fund to do so, were all nullities because the city was not empowered to do so. Consequently, in a case involving multiple parties, because the trial court had not in fact made a conclusive determination of the entire claim of any of the parties, the judgment was not a final order within the meaning of this rule or CR 54.02; this was true even though the trial court had recited that the judgement was a final one and there was no just reason for delay as provided for in CR 54.02. Covington v. Peare, 769 S.W.2d 761, 1989 Ky. App. LEXIS 50 (Ky. Ct. App. 1989).
Since an action which is remanded only for further findings of fact and not to make a disposition that would terminate the action is not a final and appealable order within the meaning of this Rule, opinion of Compensation Board which did not determine the compensability of medical bills company contested, nor address the res judicata effect of 1988 order determining that claimant was 100% occupational disabled and holding company liable for his medical benefits, such order was not a final and appealable order. King Coal Co. v. King, 940 S.W.2d 510, 1997 Ky. App. LEXIS 21 (Ky. Ct. App. 1997).
Where at the initial sentencing of defendant convicted of first degree sodomy and sexual abuse upon his sister, court informed the parties that depending on defendant's performance in the sexual offender treatment program, he would either be released on probation or remanded to prison to serve the balance of his sentence, fact that Commonwealth did not object or appeal the probation comments was such procedure outlined at the sentencing hearing did not became the law of the case and “res judicata” for the trial judge did not rule on the issue of probation at the initial sentencing hearing and res judicata cannot apply to issues which are not ruled on or are reserved by the court for future determination; thus fact the Commonwealth did not object or appeal the probation comments was of no consequence and Commonwealth can appeal the issue of probation after court granted defendant probation at sentencing hearing after he had completed the sexual offender program. Commonwealth v. Taylor, 945 S.W.2d 420, 1997 Ky. LEXIS 35 (Ky. 1997).
Since Workers' Compensation Board's order, reversing administrative law judge's award of retraining incentive benefits, allowed the judge to strip the claimant of vested benefits, the order was “final” under CR 54 and immediately appealable. Davis v. Island Creek Coal Co., 969 S.W.2d 712, 1998 Ky. LEXIS 99 (Ky. 1998).
A trial court order which determined that KRS 218A.010(9) is constitutionally defective because of its overbroad application by including nonhallucinogenic plant parts was a final order since the factual issue which the trial court reversed on was spurious; the court had no authority to add words to the statute and thereby create a question of fact as to whether the marijuana possessed “was capable of germination or producing plants which contained hallucinogenic properties of marijuana.” Commonwealth v. Harrelson, 14 S.W.3d 541, 2000 Ky. LEXIS 25 (Ky. 2000).
Where the proper avenue to challenge a final order granting an insured's KRS 304.39-280(3) discovery motion was by direct appeal, an insurer's CR 76.36 petition for a writ of prohibition had to be dismissed. State Farm Mut. Auto. Ins. Co. v. Caudill, 136 S.W.3d 781, 2003 Ky. App. LEXIS 234 (Ky. Ct. App. 2003).
Orders entered pursuant to KRS 403.280, such as pendente lite, interlocutory, or non-final orders, are temporary custody orders; the final decision about custody is the custody decree, and while it is immediately appealable, it is subject to modification at a later time under KRS 403.340. The decree is the one that is final or appealable, meaning that it is a final order under CR 54.01 adjudicating all the rights of all the parties in an action or proceeding, or a judgment made final under CR 54.02. Frances v. Frances, 266 S.W.3d 754, 2008 Ky. LEXIS 258 (Ky. 2008).
In a case alleging defamation and other causes of action, a trial court had not lost jurisdiction when it voided a first verdict. Because the issues raised in several motions were not resolved by the trial court when it corrected the defect as to the verdict amounts, it was within the discretion of the trial court to deny finality to the judgment under CR 54.02. Hill v. Ky. Lottery Corp., 327 S.W.3d 412, 2010 Ky. LEXIS 317 (Ky. 2010).
Court did not have jurisdiction to consider whether circuit court erred when it denied police officer's motion for summary judgment on basis that his actions were not proximate cause of accident. Mattingly v. Mitchell, 425 S.W.3d 85, 2013 Ky. App. LEXIS 95 (Ky. Ct. App. 2013), review denied, — S.W.3d —, 2014 Ky. LEXIS 180 (Ky. Apr. 9, 2014).
12. — Inconsistent Oral Statements.
Where there is an inconsistency between the oral statements of a court and that which is reduced to writing as the court's final judgment, the latter shall prevail and the former shall be disregarded. Commonwealth v. Hicks, 869 S.W.2d 35, 1994 Ky. LEXIS 9 (Ky. 1994).
13. Final Judgment.
Final judgments put an end to the action by declaring that the plaintiff has either entitled himself or has not to recover the remedy he sues for. Faulkner v. Faulkner, 270 Ky. 693, 110 S.W.2d 465, 1937 Ky. LEXIS 143 (1937) (decided under prior law).
Where appellant argued judgment on his motion, for discretionary review of a Circuit Court judgment by the Court of Appeals, did not become final in determining the beginning of the 30-day period of time allowed for filing such a motion under CR 76.20 until the lower court had ruled on his CR 59 motion asking that the judgment be vacated, altered or amended, the Supreme Court held that the term, “judgment,” in CR 76.20 should be construed to mean final judgment, as its meaning is clarified by this rule, and a judgment subject to a CR 59 motion could not become final until the motion was ruled on. Bates v. Connelly, 892 S.W.2d 586, 1995 Ky. LEXIS 33 (Ky. 1995).
Relief afforded by CR 60.02 as to  “final judgments, orders, or proceedings” was available as to domestic relations orders if a movant set forth any of the criteria covered by the rule; since the domestic violence order at issue was a “final judgment” or “final order” as understood by CR 54.01, the  trial court had jurisdiction to weigh and to rule upon the CR 60.02 motion to  vacate a domestic relations order. Roberts v. Bucci, 218 S.W.3d 395, 2007 Ky. App. LEXIS 82 (Ky. Ct. App. 2007).
Trial court did not retain jurisdiction to award costs or attorney's fees under KRS 61.990(4) on an employee's motion for costs and attorney's fees because the judgment which was submitted to the court was a final judgment and the motion by the employee was filed more than 30 days after entry of the final judgment. Harris v. Camp Taylor Fire Prot. Dist., 303 S.W.3d 479, 2009 Ky. App. LEXIS 80 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 506 (Ky. Mar. 10, 2010).
Investment company did not have a right to appeal the trial court's two orders, one of which granted partial summary judgment to the property owner on the question of whether the investment company had a valid lien against the property owner's property but did not rule upon a damages issue and one of which denied the investment company's motion to alter, amend, or vacate the partial summary judgment ruling. Both of those rulings were interlocutory in nature, lacked finality pursuant to CR 59.05 that applied to final judgments and not interlocutory rulings, lacked finality under CR 54.01 because they ruled on fewer than all of the rights of the parties, and could not be made final by adding finality recitations pursuant to CR 54.02. Tax Ease Lein Invs. 1, LLC v. Markita Brown & Laurel County, 340 S.W.3d 99, 2011 Ky. App. LEXIS 41 (Ky. Ct. App. 2011).
Trial court's December 16, 2010 opinion and order became final on December 27, 2010, CR 54.01; as such, the court was without jurisdiction to consider the recipient's motion to amend. Commonwealth v. Bell, — S.W.3d —, 2012 Ky. App. LEXIS 141 (Ky. Ct. App. 2012).
Plaintiff's appeal was dismissed because the trial court retained jurisdiction over his claims against the defendant, the appellate court's jurisdiction was to final judgments, the trial court did not include the recitations for appeal and did not conclusively determine the rights of the parties, and the plaintiff had an adequate right to appeal. Flint v. Coach House, Inc., — S.W.3d —, 2015 Ky. App. LEXIS 169 (Ky. Ct. App. 2015).
Grandparents were not entitled to appeal a circuit court order adjudicating their visitation rights because the case involved one claim during the course of the litigation—grandparent visitation—and did not have multiple parties and upon resolution of that issue, there was nothing left to adjudicate notwithstanding subsequent disputes arising from the mediated settlement, and the grandparents attempt to confer appellate jurisdiction by agreement failed as a matter of law, and their notice of appeal was untimely filed. Nunley v. Neuling, — S.W.3d —, 2017 Ky. App. LEXIS 475 (Ky. Ct. App. 2017).
14. Issues Remaining for Adjudication.
An order entered in a cause that did not put an end to the action but left something further to be done before the right of the parties were terminated was interlocutory and not a final order from which an appeal could have been taken. Campbell v. Hulett, 243 S.W.2d 608, 1951 Ky. LEXIS 1142 (Ky. 1951); Hubbard v. Hubbard, 303 Ky. 411, 197 S.W.2d 923, 1946 Ky. LEXIS 868 (1946) (decided under prior law).
If an order entered in a cause did not put an end to the action but left something further to be done before the rights of the parties were determined, it was interlocutory and not final so that an order dismissing a counterclaim was not a final order from which an appeal would lie. Jacoby v. Carrollton Federal Sav. & Loan Ass'n, 246 S.W.2d 1000, 1952 Ky. LEXIS 650 (Ky. 1952) (decided under prior law).
In a probate action where an order, while reserving the question of whether to allow or deny probate, struck out one defense but did not decide the other defense, the Court of Appeals had no jurisdiction to entertain an appeal from such an order. Payton v. Payton, 293 S.W.2d 883, 1956 Ky. LEXIS 105 (Ky. 1956) (decided under prior law).
Judgments were not final under CR 54.01, 54.02 because they were attached to an order that specifically stated that “these Judgments are not final and appealable and are subject to further rulings on the motions currently pending to alter, amend or vacate.” Therefore, the trial court had jurisdiction when it set aside jury verdicts and granted a new trial. Hill v. Ky. Lottery Corp., 2010 Ky. LEXIS 82 (Ky. 2010), substituted opinion, 327 S.W.3d 412, 2010 Ky. LEXIS 317 (Ky. 2010).
No jurisdictional questions were raised by a trial court's amendment of its order to include an award of damages and attorney fees where its order granting summary judgment to appellee on the issue of liability was not a final judgment because it did not adjudicate the entirety of appellee's claim, and where it was not made final under CR 54.02 even though it included the finality recitations of that rule. CR 52.02 gave the trial court unlimited power to amend and alter its own judgments before they become final. Morgan v. Appalachian Reg'l Healthcare, Inc., — S.W.3d —, 2011 Ky. App. LEXIS 196 (Ky. Ct. App. 2011).
15. Order Refusing to Redocket.
Where a case was ordered filed away with leave to redocket after three trials had ended in hung juries because the trial court felt there was no reason to expect or anticipate a different result on another trial, a later order refusing to redocket the case was intended by the trial court to terminate the litigation in the case once and for all so that the refusal to redocket was a final order from which an appeal could be taken. Campbell v. Hulett, 243 S.W.2d 608, 1951 Ky. LEXIS 1142 (Ky. 1951) (decided under prior law).
Where the trial court ordered a case filed away with leave to redocket, whether a later order refusing to redocket the case for trial was a final order from which an appeal may have been taken depended upon whether the court intended the later order as its final decision of the case. Campbell v. Hulett, 243 S.W.2d 608, 1951 Ky. LEXIS 1142 (Ky. 1951) (decided under prior law).
16. Jurisdiction for Appeal.
Where there was no final judgment in the record, the Court of Appeals was without jurisdiction to hear an appeal. American Fid. & Cas. Co. v. Patterson, 314 Ky. 741, 237 S.W.2d 57, 1951 Ky. LEXIS 743 (1951) (decided under prior law).
Appellate court had jurisdiction to hear an appeal in an arbitration dispute because a motion to dismiss in favor of arbitration was construed as a motion to compel arbitration. There was a policy to review a trial court's order which foreclosed a party's right to arbitration. Padgett v. Steinbrecher, 355 S.W.3d 457, 2011 Ky. App. LEXIS 217 (Ky. Ct. App. 2011).
Appellate jurisdiction existed to consider the aspects of an interlocutory order denying a motion to dismiss where the appeal was directly related to the claims of sovereign immunity. Cty. Emples. Ret. Sys. v. Frontier Hous., Inc., — S.W.3d —, 2017 Ky. App. LEXIS 802 (Ky. Ct. App. 2017).
17. Correction of Judgment.
The court erred in attempting to correct an earlier final judgment it had rendered allowing compensation for services in caring for decedent's widow and denying some of decedent's children the right to ask a sale and distribution of proceeds among them of the land left by the decedent to his widow, subject only to her homestead therein. Faulkner v. Faulkner, 270 Ky. 693, 110 S.W.2d 465, 1937 Ky. LEXIS 143 (1937) (decided under prior law).
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Rule 54.02.  Judgment upon multiple claims or involving multiple parties.
Text
(1)  When more than one claim for relief is presented in an action, whether as a claim, counterclaim, cross-claim, or third-party claim, or when multiple parties are involved, the court may grant a final judgment upon one or more but less than all of the claims or parties only upon a determination that there is no just reason for delay. The judgment shall recite such determination and shall recite that the judgment is final. In the absence of such recital, any order or other form of decision, however designated, which adjudicates less than all the claims or the rights and liabilities of less than all the parties shall not terminate the action as to any of the claims or parties, and the order or other form of decision is interlocutory and subject to revision at any time before the entry of judgment adjudicating all the claims and the rights and liabilities of all the parties.
(2)  When the remaining claim or claims in a multiple claim action are disposed of by judgment, that judgment shall be deemed to readjudicate finally as of that date and in the same terms all prior interlocutory orders and judgments determining claims which are not specifically disposed of in such final judgment.
(3)  For the purposes of this rule demands in an action for both injunctive relief and damages may be treated as separate claims.
History
(Amended October 1, 1991, effective November 15, 1991.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Leathers, Civil Procedure, 65 Ky. L.J. 437 (1976-1977).
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Leathers and Mooney, Civil Procedure, 74 Ky. L.J. 355 (1985-86).
Cited:  Garrison v. White, 332 S.W.2d 289, 1960 Ky. LEXIS 149 (Ky. 1960); Absher v. Illinois C. R. Co., 339 S.W.2d 874, 1960 Ky. LEXIS 489 (Ky. 1960); Steely v. Hancock, 340 S.W.2d 467, 1960 Ky. LEXIS 49 (Ky. 1960); Vaughan v. General Outdoor Advertising Co., 352 S.W.2d 562, 1961 Ky. LEXIS 212 (Ky. 1961); Martin v. Frasure, 352 S.W.2d 817, 1961 Ky. LEXIS 215 (Ky. 1961); United Fuel Gas Co. v. Jude, 355 S.W.2d 664, 1962 Ky. LEXIS 75 (Ky. 1962); Mirick v. Hendrickson, 357 S.W.2d 876, 1962 Ky. LEXIS 156 (Ky. 1962); Young v. Tennessee Gas & Transmission Co., 367 S.W.2d 270, 1963 Ky. LEXIS 21 (Ky. 1963); Commonwealth ex rel. Baker v. Whayne Supply Co., 371 S.W.2d 26, 1963 Ky. LEXIS 92 (Ky. 1963); Hensley v. Ball, 380 S.W.2d 279, 1964 Ky. LEXIS 314 (Ky. 1964); Lebus v. Lebus, 382 S.W.2d 873, 1964 Ky. LEXIS 367 (Ky. 1964); Karem v. Marquette, 383 S.W.2d 127, 1964 Ky. LEXIS 12 (Ky. 1964); Evans Elkhorn Coal Co. v. Ousley, 388 S.W.2d 130, 1965 Ky. LEXIS 416 (Ky. 1965); Burton v. Somerset City Hospital, 388 S.W.2d 134, 1965 Ky. LEXIS 419 (Ky. 1965); Embry v. Caneyville, 397 S.W.2d 141, 1965 Ky. LEXIS 65 (Ky. 1965); Commonwealth, Dep't of Highways v. Reynolds, 398 S.W.2d 703, 1966 Ky. LEXIS 507 (Ky. 1966); Brown v. Noland Co., 403 S.W.2d 33, 1966 Ky. LEXIS 321 (Ky. 1966); Wood v. Board of Education, 412 S.W.2d 877, 1967 Ky. LEXIS 445 (Ky. 1967); Jackson & Church Div., York-Shipley, Inc. v. Miller, 414 S.W.2d 893, 1967 Ky. LEXIS 368 (Ky. 1967); Stice v. Leonard, 420 S.W.2d 672, 1967 Ky. LEXIS 127 (Ky. 1967); Cumberland Publishing Co. v. Adams Real Estate Corp., 432 S.W.2d 808, 1968 Ky. LEXIS 355 (Ky. 1968); Lawson v. Burnett, 471 S.W.2d 726, 1971 Ky. LEXIS 259 (Ky. 1971); Putnam v. Fanning, 495 S.W.2d 175, 1973 Ky. LEXIS 391 (Ky. 1973); Coke v. Commonwealth, Dep't of Finance, 502 S.W.2d 57, 1973 Ky. LEXIS 62 (Ky. 1973); Saylor v. General Motors Corp., 416 F. Supp. 1173, 1976 U.S. Dist. LEXIS 13911 (E.D. Ky. 1976); Young v. White, 551 S.W.2d 12, 1977 Ky. App. LEXIS 689 (Ky. Ct. App. 1977); Fite & Warmath Constr. Co. v. MYS Corp., 559 S.W.2d 729, 1977 Ky. LEXIS 559 (Ky. 1977); Holladay v. Peabody Coal Co., 560 S.W.2d 550, 1977 Ky. LEXIS 570 (Ky. 1977); Ward v. Commonwealth, 566 S.W.2d 426, 1978 Ky. App. LEXIS 521 (Ky. Ct. App. 1978); Hoop v. Hahn, 568 S.W.2d 57, 1978 Ky. App. LEXIS 548 (Ky. Ct. App. 1978); Stephens v. Kentucky Utilities Co., 569 S.W.2d 155, 1978 Ky. LEXIS 382 (Ky. 1978); Ohio River Pipeline Corp. v. Landrum, 580 S.W.2d 713, 1979 Ky. App. LEXIS 398 (Ky. Ct. App. 1979); Petty v. Barrentine, 594 S.W.2d 903, 1980 Ky. App. LEXIS 297 (Ky. Ct. App. 1980); Hub City Wholesale Electric, Inc. v. Mik-Beth Electrical Co., 621 S.W.2d 242, 1981 Ky. App. LEXIS 288 (Ky. Ct. App. 1981); Bella Gardens Apartments, Ltd. v. Johnson, 642 S.W.2d 898, 1982 Ky. LEXIS 322 (Ky. 1982); Hagg v. Kentucky Utilities Co., 660 S.W.2d 680, 1983 Ky. App. LEXIS 363 (Ky. Ct. App. 1983); Beasley v. Trontz, 677 S.W.2d 891, 1984 Ky. App. LEXIS 510 (Ky. Ct. App. 1984); Nunnelley v. Herndon, 685 S.W.2d 206, 1985 Ky. App. LEXIS 515 (Ky. Ct. App. 1985); Lexington Herald-Leader Co. v. Beard, 690 S.W.2d 374, 1984 Ky. LEXIS 281 (Ky. 1984); State Auto. Ins. Co. v. Lange, 697 S.W.2d 167, 1985 Ky. App. LEXIS 653 (Ky. Ct. App. 1985); Morrison v. Kentucky Cent. Ins. Co., 731 S.W.2d 822, 1987 Ky. App. LEXIS 470 (Ky. Ct. App. 1987); Murphy v. Bowen, 756 S.W.2d 149, 1988 Ky. App. LEXIS 122 (Ky. Ct. App. 1988); Hammond v. Heritage Communications, Inc., 756 S.W.2d 152, 1988 Ky. App. LEXIS 126 (Ky. Ct. App. 1988); Preferred Risk Mut. Ins. Co. v. Kentucky Farm Bureau Mut. Ins. Co., 872 S.W.2d 469, 1994 Ky. LEXIS 31 (Ky. 1994); Copass v. Monroe County Medical Found., 900 S.W.2d 617, 1995 Ky. App. LEXIS 123 (Ky. Ct. App. 1995); Christie v. First Am.Bank, 908 S.W.2d 679, 1995 Ky. App. LEXIS 184 (Ky. Ct. App. 1995); State St. Bank & Trust Co. v. Heck's Inc., 963 S.W.2d 626, 1998 Ky. LEXIS 27 (Ky. 1998); Silverburg v. Wine, — S.W.3d —, 2002 Ky. LEXIS 240 (Ky. 2002); Buckley v. Wilson, 177 S.W.3d 778, 2005 Ky. LEXIS 345 (Ky. 2005); Revenue Cabinet v. Babcock & Wilcox Co., 203 S.W.3d 149, 2005 Ky. App. LEXIS 258 (Ky. Ct. App. 2005); Breathitt County Bd. of Educ. v. Prater, 292 S.W.3d 883, 2009 Ky. LEXIS 193 (Ky. 2009); Hurt v. Parker, — S.W.3d —, 2015 Ky. App. LEXIS 59 (Ky. Ct. App. 2015).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Construction.
 	3. 	Party Not Asserting Claim.
 	4. 	Multiple Parties.
 	5. 	Insufficient Allegations.
 	6. 	All Rights Not Adjudicated.
 		7. 	— Reserved Issue.
 		8. 	— Cross Claims.
 		9. 	— Motion for New Trial.
 		10. 	— Consolidated Actions.
 		11. 	— Enforcement of Debt.
 		12. 	— Divorce.
 		13. 	— Decedents' Estates.
 		14. 	— Injunctions.
 		15. 	— Appeal from Agency.
 	16. 	Appeal.
 	17. 	Judge's Power to Finalize Judgment.
 		18. 	— Recitation.
 		19. 	— — Contents.
 		20. 	— — Responsibility for Inclusion.
 		21. 	— — Omission.
 	22. 	Earlier Judgments and Orders.
 	23. 	Deletion of Recitation.
 	24. 	Rule Inapplicable.
 	25. 	Workers' Compensation.
 	26. 	Language.
1. Purpose.
The underlying reason for this rule is to prevent staggered appeals or piecemeal proceedings in the appellate court. Cornett v. Wilder, 307 S.W.2d 752, 1957 Ky. LEXIS 101 (Ky. 1957).
2. Construction.
Claims of suppliers and materialmen who had filed claims with receivers in a foreclosure action but who were not parties to the action and whose claims merely awaited apportionment from the funds received when the property was ultimately sold were not claims within the meaning of this rule. Cerwin v. Taub, 552 S.W.2d 675, 1977 Ky. App. LEXIS 731 (Ky. Ct. App. 1977).
For purposes of post-conviction relief, a youthful offender's original sentencing order was a final judgment as contemplated by CR 54.01. Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
Trial court did not retain jurisdiction to award costs or attorney's fees under KRS 61.990(4) on an employee's motion for costs and attorney's fees when the motion was filed more than 30 days after entry of the final judgment. Furthermore, the judgment for the employee, which the employee prepared and tendered to the trial court upon the jury's favorable verdict, made no mention of attorney's fees or costs and contained the finality language contemplated by CR 54.02. Harris v. Camp Taylor Fire Prot. Dist., 303 S.W.3d 479, 2009 Ky. App. LEXIS 80 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 506 (Ky. Mar. 10, 2010).
3. Party Not Asserting Claim.
Even though the answer of the principal beneficiary in a will contest case was designated a counterclaim and prayed that the contestant be enjoined from maintaining the action because of a signed release, the answer was treated as essentially defensive and as not asserting such a separate claim as would justify a partial judgment from which an immediate appeal could be taken. First Nat'l Bank v. Gardner, 330 S.W.2d 409, 1959 Ky. LEXIS 194 (Ky. 1959).
Where a complaint made no claim against one of the defendants and merely asked that the defendant assert what interest or claim it might have against the plaintiffs and none was claimed, the judgment disposing of the claims against other defendants was final. Calvert Fire Ins. Co. v. Stafford, 437 S.W.2d 176, 1969 Ky. LEXIS 425 (Ky. 1969).
CR 54.02 did not apply to the circuit court's order denying the insurers summary judgment where the insurers'  pursuit of a declaration of rights was not brought as a claim as defined by CR 8.01, as a result, the insureds were deprived of the opportunity to respond under CR 8.02, and thus, the circuit court's order had not resolved even one claim in its entirety. Bituminous Cas. Corp. v. Estate of Bramble, — S.W.3d —, 2014 Ky. App. LEXIS 28 (Ky. Ct. App. 2014).
4. Multiple Parties.
The receiver for the mortgagor and the receiver for the tenant of the premises subject to the mortgage were not “parties” within the definition of multiple parties contained in this rule. Cerwin v. Taub, 552 S.W.2d 675, 1977 Ky. App. LEXIS 731 (Ky. Ct. App. 1977).
5. Insufficient Allegations.
Where the allegations of the intervening complaint were insufficient, the case was not placed in the category of multiple claims actions contemplated by this rule. Webster v. Board of Education, 437 S.W.2d 956, 1969 Ky. LEXIS 465 (Ky. 1969).
6. All Rights Not Adjudicated.
Where suit was instituted against four defendants and as to three (3) of them summary judgment was granted dismissing the action, the summary judgment was not appealable, since the order of judgment contained no determination that there was no just reason for delay in granting final judgment and did not recite that the judgment was a final judgment as required by this rule. Derby Road Bldg. Co. v. Louisville Gas & Electric Co., 299 S.W.2d 122, 1957 Ky. LEXIS 398 (Ky. 1957).
Where a judgment allowed the plaintiffs to recover against one defendant, dismissed the complaint as to two (2) other defendants and dismissed one of the cross claims, but failed to dispose of the complaint against the fourth defendant, the judgment was not appealable by any party because it was not final under the provisions of this rule. Anchor Motor Freight, Inc. v. Oliver, 321 S.W.2d 51, 1959 Ky. LEXIS 263 (Ky. 1959).
Where the record showed that other matters remained to be adjudicated in the trial court and the judgment from which the appeal was attempted did not meet the test for a final judgment since it did not adjudicate the rights of all the parties in the action, the appeal was dismissed. Signer v. Arnold, 436 S.W.2d 493, 1969 Ky. LEXIS 474 (Ky. 1969).
Where the judgment did not adjudicate the claim between the plaintiff and one of the multiple defendants and was not made final under this rule it was interlocutory and not appealable. McCreary County Bd. of Education v. Stephens, 454 S.W.2d 687, 1968 Ky. LEXIS 136 (Ky. 1968).
Where a judgment attempted to be appealed from did not dispose of the claim asserted against one of the codefendants and did not contain the recitations required by this rule, it was not a final judgment and could not be appealed. Fruchtenicht v. United States Fidelity & Guaranty Co., 451 S.W.2d 835, 1969 Ky. LEXIS 20 (Ky. 1969).
The Court of Appeals on its own motion will raise the issue of want of jurisdiction if the order appealed from lacks finality. Huff v. Wood-Mosaic Corp., 454 S.W.2d 705, 1970 Ky. LEXIS 289 (Ky. 1970).
In a proceeding to have a power of attorney executed by an incompetent husband to his wife declared null and void and to have an accounting and restoration of property transferred to defendants under the power of attorney, a judgment entered by the trial court ordering defendants to make an accounting of property that came into the possession of the deceased wife as a result of the power of attorney did not adjudicate all the rights of all the parties and thus was interlocutory and nonappealable. Hale v. Deaton, 528 S.W.2d 719, 1975 Ky. LEXIS 84 (Ky. 1975).
Where an opinion and order did not recite whether there were multiple claims, whether there were multiple parties, or whether there was no just reason for delay, the opinion and order was interlocutory and subject to change by the trial court at any time prior to the final adjudication. Bank of Danville v. Farmers Nat'l Bank, 602 S.W.2d 160, 1980 Ky. LEXIS 235 (Ky. 1980).
Where a plaintiff sought equitable relief with respect to the defendants' alleged breach of their employe fiduciary relationship, but the court's judgment neither granted nor denied such relief, where the court found that the covenant not to compete signed by one defendant was valid and enforceable, but the court's judgment failed to grant any equitable relief enforcing the covenant, and where the court's judgment adjudged that all four defendant employes breached their fiduciary relationship to plaintiff employer, but specifically reserved the issue of damages recoverable on that claim for future adjudication, there was no final and appealable judgment under CR 54.01 and this rule which the Court of Appeals could review. Central Adjustment Bureau, Inc. v. Ingram Associates, Inc., 622 S.W.2d 681, 1981 Ky. App. LEXIS 296 (Ky. Ct. App. 1981).
A trial court's judgment ordering a city to recompute retired fire fighters' retirement annuity and further ordering certain attendant incidental conditions, and not ordering the Board of Trustees of the Policemen's and Fire Fighters' Retirement Fund to do so, were all nullities because the city was not empowered to do so. Consequently, in a case involving multiple parties, because the trial court had not in fact made a conclusive determination of the entire claim of any of the parties, the judgment was not a final order within the meaning of CR 54.01 or this rule; this was true even though the trial court had recited that the judgment was a final one and there was no just reason for delay as provided for in CR 54.02. Covington v. Peare, 769 S.W.2d 761, 1989 Ky. App. LEXIS 50 (Ky. Ct. App. 1989).
Judgments were not final under CR 54.01, 54.02 because they were attached to an order that specifically stated that “these Judgments are not final and appealable and are subject to further rulings on the motions currently pending to alter, amend or vacate.” Therefore, the trial court had jurisdiction when it set aside jury verdicts and granted a new trial. Hill v. Ky. Lottery Corp., 2010 Ky. LEXIS 82 (Ky. 2010), substituted opinion, 327 S.W.3d 412, 2010 Ky. LEXIS 317 (Ky. 2010).
In a case alleging defamation and other causes of action, a trial court had not lost jurisdiction when it voided a first verdict. Because the issues raised in several motions were not resolved by the trial court when it corrected the defect as to the verdict amounts, it was within the discretion of the trial court to deny finality to the judgment under CR 54.02. Hill v. Ky. Lottery Corp., 327 S.W.3d 412, 2010 Ky. LEXIS 317 (Ky. 2010).
Commonwealth did not have an adequate remedy by appeal because the order did not dispose of the ultimate issue, i.e., whether defendant was guilty of DUI, nor did it include finality language. Peters v. Commonwealth, — S.W.3d —, 2010 Ky. App. LEXIS 2 (Ky. Ct. App. 2010), rev'd, 353 S.W.3d 592, 2011 Ky. LEXIS 140 (Ky. 2011).
No jurisdictional questions were raised by a trial court's amendment of its order to include an award of damages and attorney fees where its order granting summary judgment to appellee on the issue of liability was not a final judgment because it did not adjudicate the entirety of appellee's claim, and where it was not made final under CR 54.02 even though it included the finality recitations of that rule. CR 52.02 gave the trial court unlimited power to amend and alter its own judgments before they become final. Morgan v. Appalachian Reg'l Healthcare, Inc., — S.W.3d —, 2011 Ky. App. LEXIS 196 (Ky. Ct. App. 2011).
7. — Reserved Issue.
Where the trial judge dismissed the plaintiff's complaint but continued further consideration of the defendant's counterclaim to some future term of the trial court, the judgment entered is not appealable because it does not comply with this rule in its present form. Steely v. Hancock, 317 S.W.2d 171, 1958 Ky. LEXIS 77 (Ky. 1958).
Where a motion for an attorney's fee had not been made at the time the judgment for distribution of funds to members was entered although the issue of the fee was reserved in the judgment, the attorney's motion to dismiss the appeal because multiple claims were involved was overruled. Webster County Soil Conservation Dist. v. Shelton, 437 S.W.2d 934, 1969 Ky. LEXIS 462, 38 A.L.R.3d 1375 (Ky. 1969).
8. — Cross Claims.
The question of the disposition of one of the defendants' cross claims will not be dealt with on appeal where the trial court's judgment did not dispose of the cross claim, and was therefore a partial judgment under this rule. Dixie Transport Co. v. Reed, 386 S.W.2d 735, 1964 Ky. LEXIS 177 (Ky. 1964).
Where the judgment from which the appeal was taken failed to dispose of the counterclaim and cross claim and therefore was not a final and appealable order, the court dismissed the appeal on its own motion instead of affirming the judgment. Trumbo v. Parsley, 461 S.W.2d 67, 1970 Ky. LEXIS 601 (Ky. 1970).
9. — Motion for New Trial.
In a joint action by an automobile driver and her guest against another driver who counterclaimed against plaintiff driver which resulted in both drivers being found equally negligent and in a judgment in favor of the guest against the defendant, where the trial court granted the guest's motion for a new trial on the sole issue of the amount of damages, the entire order and judgment was deemed interlocutory and not appealable until there is a final disposition of the whole case because the judgment contained no recitation of the finality of plaintiff driver's claim and defendant's counterclaim. Cornett v. Wilder, 307 S.W.2d 752, 1957 Ky. LEXIS 101 (Ky. 1957).
An order overruling or granting a new trial is not a final order and is not appealable. Hawks v. Wilbert, 355 S.W.2d 655, 1961 Ky. LEXIS 18 (Ky. 1961).
A motion pursuant to CR 59 converts a final judgment or an interlocutory judgment, and a judgment which is dispositive of the issues raised in the CR 59 motion readjudicates all prior interlocutory orders and judgments determining claims which are not specifically disposed of in the latter judgment; therefore, an objection raised in a CR 59.05 motion would be timely, and would not constitute a waiver on appeal. Personnel Bd. v. Heck, 725 S.W.2d 13, 1986 Ky. App. LEXIS 1488 (Ky. Ct. App. 1986).
10. — Consolidated Actions.
In consolidated actions for creating and maintaining an alleged nuisance, an order obtained by one defendant dismissing the suits against itself on the basis of alleged misjoinder of defendants was interlocutory in effect, since it left one of the claims of the plaintiffs, in each action, open for adjudication at a later date so that the Court of Appeals is without authority to entertain an appeal from this order because the order contains no recitals that the lower court judgment is final. Marr v. Falls City Stone Co., 329 S.W.2d 71, 1959 Ky. LEXIS 144 (Ky. 1959).
11. — Enforcement of Debt.
Where wife's action based on her claim of a lien against her husband's property was consolidated with other actions involving assets claimed to have been owned by her husband, and where an order of dismissal against her disposed of only one claim for relief, the order was interlocutory because it did not contain the recitals required by this rule, so that an appeal from the order must be dismissed. Center v. American Hardware Mut. Ins. Co., 303 S.W.2d 324, 1957 Ky. LEXIS 264 (Ky. 1957).
Where the trial judge entered an order adjudging the amount due plaintiff under a contract but failed to dispose of defendant's counterclaim, and the order did not contain the recitals required by this rule, the order was not appealable so that the trial judge had the authority to enter a supplemental order or judgment. O'Nan v. Broadus, 316 S.W.2d 220, 1958 Ky. LEXIS 36 (Ky. 1958).
Where the plaintiff's complaint sought $2,000 on a note and $3,595.35 on a guaranty of credit and judgment was entered pertaining to the note only, the judgment was neither a final judgment nor an interlocutory judgment made final for purposes of appeal, and therefore not appealable as a matter of right. Burroughs v. Bake Oven Supply Co., 434 S.W.2d 32, 1968 Ky. LEXIS 219 (Ky. 1968).
12. — Divorce.
An appeal from an interlocutory decree of divorce cannot be maintained when the judgment does not purport to adjudge all of the rights of all the parties in the action and is not made final under this rule. Brown v. Brown, 430 S.W.2d 458, 1968 Ky. LEXIS 405 (Ky. 1968).
13. — Decedents' Estates.
An order requiring an executrix to prepare and file an accounting but reserving the right to determine to what extent, if any, the executrix can invade rents received and collected from business real estate is in effect an interlocutory order which cannot be appealed from in its present form. Moriarty v. Dowling, 318 S.W.2d 38, 1958 Ky. LEXIS 123 (Ky. 1958).
Even if the reply of the contestant in a will contest case or the “counterclaim” of the principal beneficiary presented a separate claim for relief, an order overruling the principal beneficiary's counterclaim would be interlocutory, and not appealable, where it did not contain the recitations required by this rule as to finality and no just reason for delay. First Nat'l Bank v. Gardner, 330 S.W.2d 409, 1959 Ky. LEXIS 194 (Ky. 1959).
14. — Injunctions.
Where the trial court denied an injunction in a suit by owners of residence property against the owner of adjoining property and the city of Ashland for damages and an injunction against the use of the adjoining property as a commercial parking lot, the denial of the injunction is not a final order because it does not dismiss the complaint or otherwise terminate the litigation or finally dispose of the issues so that the appeal must be dismissed. Stewart v. Jackson, 311 S.W.2d 568, 1958 Ky. LEXIS 211 (Ky. 1958).
Where the court granted an injunction but expressly reserved the question of damages for further orders, the injunction was not appealable because the judgment did not contain the recitals required by this rule. Jessup v. Bard, 314 S.W.2d 524, 1958 Ky. LEXIS 297 (Ky. 1958).
In a class action against a county board of education to enjoin the consolidation of high schools of the county and the incurrence of debt for the cost of erecting a central building, an interlocutory summary judgment order of the circuit court ordering the board to correct the unequal subdivisions from which the board was elected was not appealable because the court did not recite that the order was a final judgment so that the board could cross-appeal the order where it was incorporated in the final judgment. Stuff v. Webster County Board of Education, 339 S.W.2d 189, 1960 Ky. LEXIS 443 (Ky. 1960).
15. — Appeal from Agency.
Where proceeding for appeal from board of claims was joined with action for reverse condemnation, an order reversing the board of claims award without disposing of the other action was not final and so not appealable. Commonwealth, Dep't of Highways v. Dockery, 406 S.W.2d 392, 1966 Ky. LEXIS 199 (Ky. 1966).
16. Appeal.
Notwithstanding trial court's recitations of finality of the judgment, a determination that adjudicated only part of a claim was not made final; however, since no motion was made to dismiss the appeal and since a dismissal on the court's own motion would have accomplished no useful purpose, the court treated the appeal as valid. Chittum v. Abell, 485 S.W.2d 231, 1972 Ky. LEXIS 124 (Ky. 1972).
In order that an interlocutory judgment may be made final and appealable there must be a final adjudication conclusively determining the rights of the parties in regard to a particular phase of the proceeding and the final judgment must recite the court's determination that there is no just reason for delay. Hale v. Deaton, 528 S.W.2d 719, 1975 Ky. LEXIS 84 (Ky. 1975).
Where there were genuine issues of material facts as to when claimant first submitted a copy of medical bill to reparations obligor and when obligor first requested copies of medical bills, it was impossible to determine whether claimant had furnished “reasonable proof of fact and amount of loss” or that the requirement had been waived, and it was error for the trial court to grant summary judgment finding that payment of the bill was overdue. State Auto. Mut. Ins. Co. v. Outlaw, 575 S.W.2d 489, 1978 Ky. App. LEXIS 650 (Ky. Ct. App. 1978).
Where an order is by its very nature interlocutory, even the inclusion of the recitals provided for in this rule will not make it appealable. Northwestern Nat'l Ins. Co. v. Osborne, 573 F. Supp. 1045, 1983 U.S. Dist. LEXIS 12060 (E.D. Ky. 1983).
Order certifying a class representative was merely interlocutory and nonappealable; although the trial court's order complied with this rule in that it stated it was final and there was no just cause for delay, such recital did not in fact make the order final. Bellarmine College v. Hornung, 662 S.W.2d 847, 1983 Ky. App. LEXIS 302 (Ky. Ct. App. 1983).
Where the order consolidating the plaintiff's actions did not consolidate the actions for trial or other purpose, but merely ordered the actions consolidated, the order dismissing the plaintiff's complaint would have to include CR 54.02 recitations to  be a final and appealable judgment. Melone v. Morgan, 676 S.W.2d 805, 1984 Ky. App. LEXIS 590 (Ky. Ct. App. 1984).
An action that has been consolidated with another and adjudicated separately without CR 54.02 recitations is not a final and appealable judgment. Melone v. Morgan, 676 S.W.2d 805, 1984 Ky. App. LEXIS 590 (Ky. Ct. App. 1984).
A judgment holding that the purchase of land was subject to a lien and decreeing a sale of the land to satisfy that debt is a final order from which an appeal lies. Security Federal Sav. & Loan Asso. v. Nesler, 697 S.W.2d 136, 1985 Ky. LEXIS 255 (Ky. 1985).
Where only purpose of retaining the case on the docket is to enforce the judgment by marshaling the assets, conducting the sale, and distributing the proceeds, an order which directs property to be sold in satisfaction of a judgment and lists and determines the priorities is a final and appealable judgment. Security Federal Sav. & Loan Asso. v. Nesler, 697 S.W.2d 136, 1985 Ky. LEXIS 255 (Ky. 1985).
An order of sale which directs a disbursement of the proceeds after payment of costs definitely is a final and appealable order even if it does not include the magic words of this rule “there is no reason for delay,” or “this is a final order.” Security Federal Sav. & Loan Asso. v. Nesler, 697 S.W.2d 136, 1985 Ky. LEXIS 255 (Ky. 1985).
When the trial court entered its initial order awarding attorney's fees, it reserved the determination of the actual amount until a later date, which was ultimately after the Supreme Court's decision. It has been held that an order allowing an attorney's fees, but not providing for a distribution of funds to the attorney is not a “final order” from which an appeal will lie. Even though the initial order in the case at hand contained the finality language of this Rule, the attorney fees issue was nevertheless interlocutory. Where an order is by its very nature interlocutory, even the inclusion of the recitals provided for in this Rule will not make it appealable. Such a ruling was further necessitated by judicial economy in those cases where the amount of the award as well as the award itself were in dispute. Accordingly, the issue of attorney's fees and costs was properly before the Court of Appeals. Revenue Cabinet v. Barbour, 836 S.W.2d 418, 1992 Ky. App. LEXIS 14 (Ky. Ct. App. 1992).
Because an employee failed to timely file his notice of appeal from the trial court's order granting his employer a final partial summary judgment upon one or more of the employee's claims filed in his employment contract action, which was entered pursuant to CR 54.02, as the appeal was docketed six months later, the employee's appeal was properly dismissed. Watson v. Best Fin. Servs., 245 S.W.3d 722, 2008 Ky. LEXIS 8 (Ky. 2008).
Orders entered pursuant to KRS 403.280, such as pendente lite, interlocutory, or non-final orders, are temporary custody orders; the final decision about custody is the custody decree, and while it is immediately appealable, it is subject to modification at a later time under KRS 403.340. The decree is the one that is final or appealable, meaning that it is a final order under CR 54.01 adjudicating all the rights of all the parties in an action or proceeding, or a judgment made final under CR 54.02. Frances v. Frances, 266 S.W.3d 754, 2008 Ky. LEXIS 258 (Ky. 2008).
Plaintiff driver's claims against defendant driver, asserted in a 2006 appeal, were untimely because defendant had been granted summary judgment on all of the claims against him in an order entered in 2004; the order had been designated as final and appealable under CR 54.02, and as it clearly resolved all of the claims between plaintiff and defendant, an appeal should have been taken at that time. Diaz v. Barker, 254 S.W.3d 835, 2008 Ky. App. LEXIS 144 (Ky. Ct. App. 2008).
Investment company did not have a right to appeal the trial court's two orders, one of which granted partial summary judgment to the property owner on the question of whether the investment company had a valid lien against the property owner's property but did not rule upon a damages issue and one of which denied the investment company's motion to alter, amend, or vacate the partial summary judgment ruling. Both of those rulings were interlocutory in nature, lacked finality pursuant to CR 59.05 that applied to final judgments and not interlocutory rulings, lacked finality under CR 54.01 because they ruled on fewer than all of the rights of the parties, and could not be made final by adding finality recitations pursuant to CR 54.02. Tax Ease Lein Invs. 1, LLC v. Markita Brown & Laurel County, 340 S.W.3d 99, 2011 Ky. App. LEXIS 41 (Ky. Ct. App. 2011).
Severing an appraisal from other claims against a dissenting shareholder for purposes of appeal was proper because the valuation judgment finally determined a statutory claim that was distinct and severable. Shawnee Telecom Res., Inc. v. Brown, 354 S.W.3d 542, 2011 Ky. LEXIS 159 (Ky. 2011).
Relation-forward doctrine did not apply in a case where there was an interlocutory order that did not dispose of all of the claims, and finality language was not included; there was no reasonable belief that the orders were final and appealable at the time the notice of appeal was filed. Therefore, a November 9 notice of appeal did not relate forward to the trial court's December 20 order granting finality. Wright v. Swigart, — S.W.3d —, 2013 Ky. App. LEXIS 126 (Ky. Ct. App. 2013).
Plaintiff's appeal was dismissed for lack of jurisdiction because the trial court's denial of his recusal motion disposed of only a single procedural issue, reserved all other matters for further adjudication, did not include the required recitations, and the plaintiff had a right to appeal. Flint v. Coach House, Inc., — S.W.3d —, 2015 Ky. App. LEXIS 166 (Ky. Ct. App. 2015).
17. Judge's Power to Finalize Judgment.
In a joint action by an automobile driver and her guest against another driver who counterclaimed against plaintiff driver which resulted in both drivers being found equally negligent and in a judgment in favor of the guest against the defendant, where the trial court granted the guest's motion for a new trial on the sole issue of the amount of damages and overruled the defendant's motion for a new trial on his counterclaim, it would have been proper for the trial court to enter an order in the plaintiff driver's case reciting the finality of that part of the judgment as provided by this rule which would make that judgment appealable before final disposition of the guest's claim for damages. Cornett v. Wilder, 307 S.W.2d 752, 1957 Ky. LEXIS 101 (Ky. 1957).
Even though the power of the trial court in making judgment against one defendant final while other related controversies remained unresolved is limited, the defendant was not prejudiced where its liability did not depend either on any of the remaining issues or on the determination of priorities as between itself and other defendants who also have been or may be held liable to the plaintiff such as would require that all the liabilities be adjudged at one and the same time. Robert Simmons Constr. Co. v. Powers Regulator Co., 390 S.W.2d 901, 1965 Ky. LEXIS 383 (Ky. 1965).
The power of the trial court to make judgments final under this rule is not unlimited. Robert Simmons Constr. Co. v. Powers Regulator Co., 390 S.W.2d 901, 1965 Ky. LEXIS 383 (Ky. 1965).
In action for value of standing timber sold from two tracts of land, the ownership of which was in dispute, where it was debatable whether a single claim or multiple claims were involved, the trial judge's exercise of discretion in certifying that judgment was for claim for timber on one of the tracts was conclusive. Jackson v. Metcalf, 404 S.W.2d 793, 1966 Ky. LEXIS 308 (Ky. 1966).
Circuit court did not abuse its discretion when it invoked CR 54.02 to make an October 22, 2014 order a final and appealable judgment; a prayer for punitive damages was not so tethered to the interrelated fiduciary breach and compensatory damages claim that it prevented its independent adjudication as an interlocutory judgment. Chesley v. Abbott, 524 S.W.3d 471, 2017 Ky. App. LEXIS 47 (Ky. Ct. App. 2017), review denied, 524 S.W.3d 471, 2017 Ky. LEXIS 310 (Ky. Aug. 16, 2017).
18. — Recitation.
The dismissal of a suit as to one of several defendants is not an appealable order regardless of whether or not the alleged liability is joint or several except by complying with the provisions of this rule requiring a determination by the trial court that there is no just reason for delay in granting a final judgment and a recital that the judgment is final. Derby Road Bldg. Co. v. Louisville Gas & Electric Co., 299 S.W.2d 122, 1957 Ky. LEXIS 398 (Ky. 1957).
Two orders of the county court were not appealable where one did not contain the recitals required by this rule and the other, while reciting that it was final, did not recite that there was no just reason for delay. Vance v. King, 322 S.W.2d 485, 1959 Ky. LEXIS 314 (Ky. 1959).
The recitations required by this rule cannot be supplied extraneously, and their absence cannot be remedied through the device of attempting to appeal from such things as a memorandum opinion or a transcript of proceedings. First Nat'l Bank v. Gardner, 330 S.W.2d 409, 1959 Ky. LEXIS 194 (Ky. 1959).
In order to transform an interlocutory order into a final one for the purpose of appeal, the provisions of this rule must be strictly followed so that in the absence of the recitations required by this rule, in the order or judgment, an adjudication of one or more claims, but less than all the claims in an action, will not be entertained on appeal by the Court of Appeals. Peters v. Board of Education, 378 S.W.2d 638, 1964 Ky. LEXIS 202 (Ky. 1964).
Where judgment purported to grant a judgment against reparations obligor for the sum of 18 percent interest on all overdue benefits, but did not state which payments were overdue, the amount of such overdue payments, or the date from which interest began to accrue, such judgment was interlocutory, and the circuit court could not make it a final and appealable order merely by reciting the language of this section. State Auto. Mut. Ins. Co. v. Outlaw, 575 S.W.2d 489, 1978 Ky. App. LEXIS 650 (Ky. Ct. App. 1978).
Since applicants for intervention are not parties to an action and do not present claims for relief in an action unless and until they are permitted to intervene under CR 24.03, recitation under this rule of a determination that there is no just reason for delay and that the order is final is neither a condition precedent to appellate review of a denial of intervention sought as a matter of right, nor a vehicle to authorize appellate review of a denial of a permissive intervention prior to judgment disposing of the whole case. Ashland Public Library Board of Trustees v. Scott, 610 S.W.2d 895, 1981 Ky. LEXIS 212 (Ky. 1981).
19. — — Contents.
Where the trial court overruled a motion to set aside an order dismissing all defendants but one, the order could not be appealed from since the order recited that it was final but there was no recitation that there was no just reason for delay as required by this rule, so that a timely appeal could be taken after the final disposition of the whole case. Ball v. Beatrice Foods Co., 395 S.W.2d 594, 1965 Ky. LEXIS 156 (Ky. 1965).
Although an order of the circuit court in a condemnation case recited that it constituted a final adjudication of the issue of the condemnor's right to take the land involved, an attempted appeal from the order must be dismissed where the order did not recite that there was no just reason for delay. Stillpass v. Kenton County Ariport Board, Inc., 403 S.W.2d 46, 1966 Ky. LEXIS 324 (Ky. 1966).
The right of aggrieved litigants in multiple claims actions to appeal to the Court of Appeals from adverse rulings before final judgment is contingent upon a recitation in the order or judgment, from which the appeal is desired, to the effect that (1) there is no just reason for delay, and (2) such order or judgment is final. Webster County Soil Conservation Dist. v. Shelton, 437 S.W.2d 934, 1969 Ky. LEXIS 462, 38 A.L.R.3d 1375 (Ky. 1969).
20. — — Responsibility for Inclusion.
It is the duty of the drafting attorney to see to it that the judgment is in proper form as regards multiple claims even though that matter might be deemed to address itself to his adversary. Signer v. Arnold, 436 S.W.2d 493, 1969 Ky. LEXIS 474 (Ky. 1969).
The trial judge should not be burdened with the responsibility of incorporating the provisions of the rule into a judgment unless he is specifically requested to do so. Signer v. Arnold, 436 S.W.2d 493, 1969 Ky. LEXIS 474 (Ky. 1969).
Where multiple claims exist, the unsuccessful lawyer has a duty to see to it that the judgment complies with the rule if he means to prosecute an appeal at the time the judgment is being drafted. Signer v. Arnold, 436 S.W.2d 493, 1969 Ky. LEXIS 474 (Ky. 1969).
21. — — Omission.
Where a summary judgment in favor of a third-party defendant did not recite that the trial court had determined that there was no just reason for delay in granting a final judgment and the judgment did not recite that it was final, the order entered was interlocutory and not appealable. Turner Constr. Co. v. Smith Bros., Inc., 295 S.W.2d 569, 1956 Ky. LEXIS 173 (Ky. 1956).
Where a pretrial conference order dismissed the plaintiffs' complaint against one defendant only, but the order contained no recital that the trial court had determined that there was no just reason for delay in granting final judgment or that the order of dismissal was final, under this rule the order of dismissal is not appealable. Linkous v. Darch, 299 S.W.2d 120, 1957 Ky. LEXIS 397 (Ky. 1957).
Where the action was a multiple claims action but the judgment did not contain a recitation reflecting no just reason for delay and that the judgment was final as to the matter adjudicated, the appeal could not be entertained. Shelburn v. Bailen, 439 S.W.2d 83, 1969 Ky. LEXIS 365 (Ky. 1969).
It was necessary to dismiss an appeal where it was undertaken from a judgment involving multiple claims, without a recital of the trial court's determination that the judgment should be regarded as final as respects the appellee, and that no just reason existed for delay. Commonwealth, Dep't of Highways v. General Refractories Corp., 453 S.W.2d 531, 1969 Ky. LEXIS 11 (Ky. 1969).
Where only part of a claim was adjudicated and the trial court made no determination that there was no reason for delay, nor did it state that the judgment was final, the judgment was not appealable. Huff v. Wood-Mosaic Corp., 454 S.W.2d 705, 1970 Ky. LEXIS 289 (Ky. 1970).
The order of a trial court which denies a motion to intervene as a matter of right in a civil action under CR 24.03 is an appealable final order even though it does not contain the dual recitation required by this rule. Ashland Public Library Board of Trustees v. Scott, 610 S.W.2d 895, 1981 Ky. LEXIS 212 (Ky. 1981).
Defendants in easement condemnation action could not appeal interlocutory order of circuit court which contained no finding that it was final judgment and that there was no just reason for delay, since it was not a final appealable order under this section. Murty v. Lexington-Fayette Urban County Airport Bd., 612 S.W.2d 765, 1981 Ky. App. LEXIS 226 (Ky. Ct. App. 1981).
An order of sale which directs a disbursement of the proceeds after payment of costs definitely is a final and appealable order even if it does not include the magic words of this rule “there is no reason for delay,” or “this is a final order.” Security Federal Sav. & Loan Asso. v. Nesler, 697 S.W.2d 136, 1985 Ky. LEXIS 255 (Ky. 1985).
22. Earlier Judgments and Orders.
Where the Commonwealth had not filed an appeal or cross appeal from an order dismissing its cross action against utilities for indemnity, the Commonwealth was barred from questioning a subsequent final judgment to the same effect. Commonwealth, Dep't of Highways v. Louisville Gas & Electric Co., 346 S.W.2d 536, 1961 Ky. LEXIS 315 (Ky. 1961).
Where the dismissal of the first third-party complaint was an adjudication on the merits, the Commonwealth was precluded from again pursuing its claim of indemnity against utility companies. Commonwealth, Dep't of Highways v. Louisville Gas & Electric Co., 346 S.W.2d 536, 1961 Ky. LEXIS 315 (Ky. 1961).
When an original claim against one of two defendants was adjudicated, a former interlocutory order dismissing the claim against the other defendant became final so that an appeal from the interlocutory order must be dismissed where no timely appeal was taken from the final adjudication of the original claim. Marr v. Falls City Stone Co., 353 S.W.2d 390, 1962 Ky. LEXIS 18 (Ky. 1962).
In a wrongful death action against two defendants, the court retained jurisdiction after the claim against one defendant was dismissed to set aside the order dismissing that claim. McCallum v. Harris, 379 S.W.2d 438, 1964 Ky. LEXIS 238 (Ky. 1964).
Where, in an action for trespass, the plaintiff appealed from the judgment of the court determining the boundary line, the appeal also encompassed an earlier judgment for damages entered in the same case. Bratton v. Shell, 433 S.W.2d 648, 1968 Ky. LEXIS 284 (Ky. 1968).
Where the court entered a judgment of $25,000 but the judgment did not make recitations of finality, a subsequent final judgment had the effect of readjudicating finally as of its date, and in the same terms, all prior interlocutory orders or judgments and an appeal from such judgment would put into issue all earlier judgments. Employers' Liability Assurance Corp. v. Home Indem. Co., 452 S.W.2d 620, 1970 Ky. LEXIS 371 (Ky. 1970).
A court order in 2000 that a lessor's son was not the lessor's agent for purposes of a lease was interlocutory, and the lessee was not required to challenge it on appeal at that time, pursuant to CR 54.02(1). Thus, the issues on the lessee's appeal of a directed verdict in the lessor's favor could legitimately include whether the son was the lessor's agent for the purpose of the lessee's attempt to exercise an option to purchase the lessor's property. Masterson v. George, — S.W.3d —, 2007 Ky. App. LEXIS 252 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 152 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 275 (Ky. May 13, 2009).
Trial court order adding the sons to the divorce litigation was void where the sons had previously been dismissed with prejudice pursuant to a final and appealable order that was never appealed, and thus, the trial court was without subject matter jurisdiction to add the sons back to the litigation. Etscorn v. Etscorn, — S.W.3d —, 2017 Ky. App. LEXIS 58 (Ky. Ct. App. 2017).
23. Deletion of Recitation.
Where original order of trial court dismissing case as to one defendant stated that it was a final and appealable order and that there was no just reason for delay, but order was timely modified to delete that language, appeal of dismissal order after adjudication of all claims was timely. Johnson v. Smith, 551 S.W.2d 834, 1977 Ky. App. LEXIS 712 (Ky. Ct. App. 1977).
24. Rule Inapplicable.
This rule is confined to actions involving multiple claims or multiple parties; thus where a child custody case before the circuit court involved neither multiple claims nor multiple parties, this rule did not apply. Hook v. Hook, 563 S.W.2d 716, 1978 Ky. LEXIS 341 (Ky. 1978).
In a judgment entered in a civil rights action under KRS ch. 344, which did not dispose of an employee's attorney's fee claim under KRS 344.450, the trial court's attempt to make the judgment appealable by including finality language was unavailing because the attorney's fee claim was part of the civil rights claim and the failure to dispose of it rendered the judgment interlocutory; because there was no final adjudication of a single claim, the provisions of CR 54.02 could not be applied to allow an appeal of the judgment. Francis v. Crounse Corp., 98 S.W.3d 62, 2002 Ky. App. LEXIS 453 (Ky. Ct. App. 2002).
Denial of a motion for summary judgment was not appealable and not reviewable on appeal, and the trial court's inclusion of CR 54.02 finality language in its initial denial of the summary judgment motion was meaningless because that rule was limited to actions involving multiple parties or multiple claims, which was not the case. Roman Catholic Bishop of Louisville v. Burden, 168 S.W.3d 414, 2004 Ky. App. LEXIS 351 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 265 (Ky. 2005).
Rule that the provisions of CR 54.02(1) do not encompass orders denying intervention applies to post-judgment motions to intervene as well as pre-judgment motions to intervene. Thus, once 30 days passed after the entry of orders denying post-judgment motions to intervene, it was too late to appeal them, requiring dismissal under CR 73.02(2). Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
25. Workers' Compensation.
Interlocutory appeals to the Workers' Compensation Board are impermissible; thus board correctly dismissed appeal and denied claimant's petition for prohibition. Reisinger v. Grayhawk Corp., 860 S.W.2d 788, 1993 Ky. App. LEXIS 114 (Ky. Ct. App. 1993).
Since Workers' Compensation Board's order, reversing administrative law judge's award of retraining incentive benefits, allowed the judge to strip the claimant of vested benefits, the order was “final” under CR 54 and immediately appealable. Davis v. Island Creek Coal Co., 969 S.W.2d 712, 1998 Ky. LEXIS 99 (Ky. 1998).
26. Language.
Family court order was inherently interlocutory, despite its denial of the motion to alter, amend, or vacate, because of the family court's stated intention to make more detailed findings of fact and because the family court entered an order in which it made more detailed findings and again denied the mother's motion to alter, amend, or vacate. Even if the family court had included CR 54.02 finality language, the order at issue still would have remained interlocutory; therefore, the appellate court rejected the mother's argument that the family court lost jurisdiction to enter further findings of fact with regard to custody. N.L. v. W.F., 368 S.W.3d 136, 2012 Ky. App. LEXIS 80 (Ky. Ct. App. 2012).
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Rule 54.03.  Demand for judgment.
Text
(1)  Judgment by default for want of appearance shall not be different in kind from or exceed in amount that prayed for in the demand for judgment. If the demand for judgment is for an unliquidated sum, and therefore unspecified as required by CR 8.02(2), then the amount of the default judgment shall not exceed the amount proved.
(2)  Except as to a party against whom a judgment is entered by default for want of appearance, every final judgment shall grant the relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in his pleadings.
History
(Amended July 1, 1987, effective January 1, 1988; amended July 12, 1989, effective August 28, 1989.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Cited:  Ford v. Igleheart, 320 S.W.2d 134, 1959 Ky. LEXIS 221 (Ky. 1959); W. R. Willett Lumber Co. v. Hall, 375 S.W.2d 266, 1964 Ky. LEXIS 402 (Ky. 1964); Thomas v. Thomas, 379 S.W.2d 743, 1964 Ky. LEXIS 261 (Ky. 1964); Roadrunner Mining, Engineering & Development Co. v. Bank Josephine, 558 S.W.2d 597, 1977 Ky. LEXIS 538 (Ky. 1977); Radcliff Homes, Inc. v. Jackson, 766 S.W.2d 63, 1989 Ky. App. LEXIS 19 (Ky. Ct. App. 1989).
NOTES TO DECISIONS

 	1. 	Sufficiency of Pleading.
 	2. 	Ultimate Issue.
 	3. 	Award Exceeding Prayer.
 	4. 	Default Awards.
 	5. 	Bar to Recovery.
 	6. 	Divorce Actions.
 	7. 	Miscellaneous.
 	8. 	Authority of Court.
 	9. 	General Prayer.
 		10. 	— Where Specific Relief Sought.
 	11. 	Amount in Controversy.
1. Sufficiency of Pleading.
A complaint is not necessarily insufficient if the plaintiff fails to ask for proper relief since the question is whether his statement of claim shows him to be entitled to any relief the court may properly grant as provided by this rule. Fergerson v. Utilities Elkhorn Coal Co., 313 S.W.2d 395, 1958 Ky. LEXIS 255 (Ky. 1958).
2. Ultimate Issue.
Where the evidence unerringly developed without objection the very issue necessary for the trial court to resolve in order to adjudicate the respective rights of the parties, this rule authorized granting the defendants the relief to which they were entitled even though such relief was not asked for by any pleading. Pemberton v. Osborne, 333 S.W.2d 940, 1959 Ky. LEXIS 28 (Ky. 1959).
Where the prayer of the complaint sought only injunctive relief but a summary judgment declaring the rights of the parties was granted, the judgment was proper because it resolved the ultimate issue involved. Shreve v. Taylor County Public Library Board, 431 S.W.2d 861, 1968 Ky. LEXIS 378 (Ky. 1968).
3. Award Exceeding Prayer.
Where evidence supports the award, it is not error to allow recovery for more than sought in the pleadings, particularly where the parties have treated the issues as joined. Ford v. Gilbert, 397 S.W.2d 41, 1965 Ky. LEXIS 53 (Ky. 1965).
Because CR 54.03, which was similar to Fed. R. Civ. P. 54(c), allowed for relief not specifically requested in the complaint, the actual demand set forth in the complaint was not controlling on the issue of whether the jurisdictional amount was met for purposes of diversity jurisdiction under 28 USCS § 1332; however, remand was required because the suit was filed under KRS 344.450 and, after considering all of the damages available under that statute, the corporation failed to show that the damages were likely to exceed $75,000. Parrigin v. Pfaff Indus. of Am., Inc., — F. Supp. 2d —, 2006 U.S. Dist. LEXIS 92135 (W.D. Ky. 2006).
Under CR 54.03, a removing defendant such as the bank was required to demonstrate that an actual amount in controversy exceeded $75,000 despite a disclaimer by a plaintiff, such as the sellers, to the contrary. Since the bank could not make such a showing, the federal trial court was obligated to grant the sellers'  motion to remand the case back to the state trial court where it had been before the bank had removed the case. Hendrick v. Fifth Third Bank, Inc., — F. Supp. 2d —, 2012 U.S. Dist. LEXIS 73171 (W.D. Ky. 2012).
Diversity of citizenship did not support removal under 28 U.S.C.S. § 1441(a) because the amount in controversy requirement of 28 U.S.C.S. § 1332(a) was not met. The compensatory damages sought were below the jurisdictional amount, and although CR 54.03(2) would allow recovery of punitive damages not specifically pled, the defense did not meet its burden of citing factually analogous cases to show that a particular ratio of punitive damages was more likely than not to be used. Cloyd v. Fifth Third Bank, Inc., — F. Supp. 2d —, 2012 U.S. Dist. LEXIS 73175 (W.D. Ky. 2012).
4. Default Awards.
Where lienholder claimed smaller amount in complaint than in motion for default judgment, court did not err in reducing judgment to amount claimed in complaint. Omniflight Helicopters, Inc. v. Kennedy, 567 S.W.2d 123, 1978 Ky. App. LEXIS 541 (Ky. Ct. App. 1978).
5. Bar to Recovery.
The fact that a pleader does not specifically ask for the type of relief he wants in his complaint does not always bar recovery. Fergerson v. Utilities Elkhorn Coal Co., 313 S.W.2d 395, 1958 Ky. LEXIS 255 (Ky. 1958).
6. Divorce Actions.
Where the wife, in a divorce action, made no motion for an attorney's fee in the trial court and no hearing was held thereon, she is nevertheless entitled to an attorney's fee because the prayer of her counterclaim asked that an attorney's fee be allowed and because of this rule's requirement that all final judgments grant the relief to which a party is entitled. Denham v. Denham, 285 S.W.2d 176, 1955 Ky. LEXIS 75 (Ky. 1955).
Where, in a divorce proceeding, the court ordered the wife to execute deeds conveying her interest in real estate held jointly by the parties as a condition precedent to the payment of alimony although the husband made no specific claim for restoration of property, the court did not exceed its authority. Traughber v. Traughber, 434 S.W.2d 643, 1968 Ky. LEXIS 240 (Ky. 1968).
7. Miscellaneous.
In determining what standard of proof should be applied to defendant in establishing removal based on diversity jurisdiction, although plaintiff did not list the exact amount of relief requested, as required by CR 8.01, plaintiff did limited his damages to $75,000 or less. therefore, because CR 54.03(2) was a counterpart to Fed. R. Civ. P. 54(c), the appropriate burden of proof for defendant in this case was “more likely than not.” Ratliff v. Merck SC Co., 359 F. Supp. 2d 571, 2005 U.S. Dist. LEXIS 3666 (E.D. Ky. 2005).
8. Authority of Court.
A trial court is authorized to grant all relief properly applicable to the facts alleged, but this relief must be such as the parties show themselves to be entitled to. Perkins v. Hardwick, 275 Ky. 182, 121 S.W.2d 20, 1938 Ky. LEXIS 398 (1938) (decided under prior law).
9. General Prayer.
Where the plaintiff agreed to finance the defendant's purchase of an automobile with another corporation and to secure insurance but the other corporation refused to finance the purchase and the insurance company later canceled the policy, the trial court did not err in canceling the sales contract and note after the plaintiff refused the first installment payment and repossessed and sold the automobile, since the defendant in his answer and counterclaim had asked for all proper relief. Black Motor Co. v. Hensley, 266 Ky. 110, 98 S.W.2d 281, 1936 Ky. LEXIS 607 (1936) (decided under prior law).
Where there was a prayer for general relief in the petition and a defense was made to the action, the court may have decreed the relief that the plaintiff showed himself entitled to, although it was not specifically asked for in the prayer of the pleading. Bevins v. Ford, 302 Ky. 346, 194 S.W.2d 657, 1946 Ky. LEXIS 673 (1946) (decided under prior law).
Where the parties, following a prayer for specific relief, asked for all proper relief, it was the duty of the Court of Appeals to view the judgment based on the evidence and consider the case as though issues sustaining the evidence had been joined by appropriate pleading. Deaton v. Morris, 308 Ky. 754, 215 S.W.2d 854, 1948 Ky. LEXIS 1038 (Ky. 1948) (decided under prior law).
10. — Where Specific Relief Sought.
A party who wants relief other than that specifically prayed for should seek it by alternative allegations in the petition and prayer, or the averments should show that he is clearly and certainly entitled to it, since the court will not volunteer relief which a party does not suggest he is entitled to, or look outside of the averments of the pleading to find some relief that may be granted under a general prayer therefor, when the special relief expressly sought must be denied. Jameson v. Jameson, 280 Ky. 554, 133 S.W.2d 923, 1939 Ky. LEXIS 172 (Ky. 1939) (decided under prior law).
11. Amount in Controversy.
Even though a district court had “related to” jurisdiction under 28 U.S.C.S. § 1334(b) a remand was necessary in an action alleging conversion, unjust enrichment, and theft by failure to make required disposition because all five abstention elements were demonstrated; only state law claims were alleged, there was no basis for federal jurisdiction absent the bankruptcy, the action was commenced in a state forum of appropriate jurisdiction prior to removal, the matter was capable of a timely adjudication, and the case was not one that arose under U.S.C.S. title 11 since it was not seeking a determination of the validity, extent, or priority of liens. The district court did not have diversity jurisdiction because the combined compensatory and punitive damages claims did not likely exceed $75,000, and there was no basis to support a finding of supplemental jurisdiction. Johnson v. Fifth Third Bank, Inc., — F. Supp. 2d —, 2012 U.S. Dist. LEXIS 73172, 476 B.R. 493 (W.D. Ky. 2012).
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Rule 54.04.  Costs.
Text
(1)  Costs shall be allowed as of course to the prevailing party unless the court otherwise directs; but costs against the Commonwealth, its officers and agencies shall be imposed only to the extent permitted by law. In the event of a partial judgment or a judgment in which neither party prevails entirely against the other, costs shall be borne as directed by the trial court.
(2)  A party entitled to recover costs shall prepare and serve upon the party liable therefor a bill itemizing the costs incurred by him in the action, including filing fees, fees incident to service of process and summoning of witnesses, jury fees, warning order attorney, and guardian ad litem fees, costs of the originals of any depositions (whether taken stenographically or by other than stenographic means), fees for extraordinary services ordered to be paid by the court, and such other costs as are ordinarily recoverable by the successful party. If within five days after such service no exceptions to the bill are served on the prevailing party, the clerk shall endorse on the face of the judgment the total amount of costs recoverable as a part of the judgment. Exceptions shall be heard and resolved by the trial court in the form of a supplemental judgment.
History
(Amended October 18, 1977, effective January 1, 1978; amended February 14, 1978, effective March 1, 1978; amended July 1, 1987, effective January 1, 1988.)
Annotations

Opinions of Attorney General. Where the plaintiff recovered damages and an award of costs but the defendant was insolvent, the plaintiff would be liable to the clerk for his own costs accrued in the action. OAG 65-134.
The county board of drainage commissioners is not mandatorily required to pay court costs of any kind in suits against landowners to enforce delinquent drainage assessment liens, suit tax or advance costs deposit, since the board is merely a political subdivision or an arm of the state. OAG 68-475.
Although judgment directs plaintiffs to recover from defendants all costs expended, such items as depositions of defendants' witnesses taken by plaintiffs but not used at the trial, should not be allowed against defendants since a basic test should be whether the depositions were necessary and served a useful purpose and KRS 453.040 provides no specific statutory treatment of this kind of cost. OAG 73-478.
The Commonwealth, except for the provisions of KRS 416.620 pertaining to proceedings for eminent domain, is exempt from paying costs, although it may, pursuant to KRS 453.010, pay costs when such costs are approved and allowed by the judge of the court in which the case is filed. OAG 78-343.
Where the urban county government is the losing party in a civil action, there is no statute exempting that government from paying the costs. OAG 83-186.
Cited:  Department for Human Resources v. Paulson, 622 S.W.2d 508, 1981 Ky. App. LEXIS 293 (Ky. Ct. App. 1981).
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1. Application.
The award of costs to the prevailing party at the conclusion of the action is governed by KRS 453.040 and this rule and not KRS 453.190. Cummins v. Cox, 763 S.W.2d 135, 1988 Ky. App. LEXIS 177 (Ky. Ct. App. 1988).
Ky. Const., § 230 and KRS 41.110, preventing the expenditure of the State's money without the consent of the Legislature, and KRS 453.010 and CR 54.04(1), restricting judgments for costs against the Commonwealth, did not prohibit the trial court's order requiring the Cabinet for Health and Family Services to pay for counseling for a mother whose child was placed with the Cabinet; a purpose of the Unified Juvenile Code was to strengthen and maintain the biological family unit and to offer all available resources to a family in need of them, under KRS 600.010(2)(a). Cabinet for Health & Family Servs. v. Evans, 2006 Ky. App. LEXIS 52 (Ky. Ct. App. 2006), review denied, Cabinet for Health & Fam. Servs. v. Evans, 2006 Ky. LEXIS 277 (Ky. 2006).
When a receiver was appointed to manage waste water treatment facilities, it was error to impose the receiver's costs exceeding revenue on the Energy and Environment Cabinet (Cabinet) because, inter alia, CR 54.04(1) barred doing so. Commonwealth v. Bowling, 539 S.W.3d 1, 2018 Ky. App. LEXIS 69 (Ky. Ct. App. 2018), aff'd, Baughman v. Commonwealth, 572 S.W.3d 473, 2019 Ky. LEXIS 145 (Ky. Apr. 18, 2019).
2. Transcript.
Successful litigant in proceedings by an individual to obtain a certificate of convenience and necessity for operation as a common carrier by motor vehicle who opposed the granting of such certificate and who had paid part of the cost of the transcript before the board is entitled to recover the cost of such transcript as costs from the loser. Jones v. Meigs, 383 S.W.2d 324, 1964 Ky. LEXIS 20 (Ky. 1964).
3. Attorney Fees.
Where a receiver was appointed for a corporation and such appointment was voided by the Court of Appeals, the attorney's fees of appellants could not be taxed against appellees as costs in absence of a contract or statute expressly providing therefor; however, the corporation could collect as costs all other expenses incurred. Dulworth & Burress Tobacco Warehouse Co. v. Burress, 369 S.W.2d 129, 1963 Ky. LEXIS 69 (Ky. 1963).
Where the trial court did not award attorney fees to be paid by the Commonwealth in addition to the refunds to landowners appealing tax assessment through a class action suit pursuant to KRS 412.070, the fees were ordered to be prorated and paid out of the refunds or credits obtained. Barrett v. Reynolds, 817 S.W.2d 439, 1991 Ky. LEXIS 146 (Ky. 1991).
Trial court could award the Housing Authority its requested legal fees where a party could recover his attorney's fees incurred in resisting or attacking a wrongful attachment, and under KRS 411.080, reasonable attorney's fees were recoverable in a wrongful garnishment action. Brooks v. Lexington-Fayette Urban County Hous. Auth., 332 S.W.3d 85, 2009 Ky. App. LEXIS 219 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2011 Ky. LEXIS 420 (Ky. Mar. 16, 2011).
Employee did not prevail on any portion of the litigation for which she now sought reimbursement for her attorney's fees; the trial court correctly found the fee application was unreasonable and the amounts sought were non-compensable under the law. Brooks v. Lexington-Fayette Urban County Hous. Auth., 332 S.W.3d 85, 2009 Ky. App. LEXIS 219 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2011 Ky. LEXIS 420 (Ky. Mar. 16, 2011).
In an action by a condominium owner against a condominium association, attorney's fees could not be awarded pursuant to KRS 453.040 and CR 54.04 until an itemized bill for services along with a suggested fee should be filed in the record and an evidentiary hearing convened. 1400 Willow Council of Co-Owners, Inc. v. Ballard, — S.W.3d —, 2010 Ky. App. LEXIS 94 (Ky. Ct. App. 2010).
When a condominium owner who sued a condominium association was awarded attorneys'  fees pursuant to a master deed, CR 54.04, and KRS 453.040, the award had to be remanded because the owner's fiduciary breach claim should have been dismissed, so the owner's prevailing party status had to be reevaluated. Ballard v. 1400 Willow Council of Co-Owners, Inc., — S.W.3d —, 2013 Ky. LEXIS 579 (Ky. 2013).
4. Witness and Court Reporter Fees.
Circuit court could not impose costs for witness fees and court reporter fees unless Commonwealth agreed to pay such costs under KRS 453.010, since under this rule costs can only be imposed against the Commonwealth to the extent provided by law. Department of Revenue v. D & W Auto Supply, Inc., 614 S.W.2d 542, 1981 Ky. App. LEXIS 235 (Ky. Ct. App. 1981), overruled, Commonwealth, Natural Resources & Environmental Protection Cabinet v. Stearns Coal & Lumber Co., 678 S.W.2d 378, 1984 Ky. LEXIS 204 (Ky. 1984).
The trial court erred in permitting the plaintiffs in a personal injury action to recover physician's witness fees as costs in the action since fees paid by a party to expert witnesses are not recoverable as part of the cost of the action, unless specifically authorized by statute, and neither KRS 453.040 nor the derivative civil rule (this rule) purports to authorize the recovery of expert witness fees. Brookshire v. Lavigne, 713 S.W.2d 481, 1986 Ky. App. LEXIS 1152 (Ky. Ct. App. 1986).
In an action arising out of the death of an inmate, the trial court erred in awarding to the medical service provider and the nurse, as prevailing parties, an allowance to the nurse and two expert defense witnesses because the amount and nature of the expenses incurred by each witness were not properly presented to and considered by the trial court. Bryan v. Correctcare-Integrated Health, Inc., 420 S.W.3d 520, 2013 Ky. App. LEXIS 157 (Ky. Ct. App. 2013).
5. Discretion of Court.
Where the court determined that the magistrates had failed to carry out their statutory duty, and the record was void of any reason for their refusal to act, and where good faith by the magistrates was certainly questionable due to their refusal to follow the advice of the county attorney, and because of their publication of a newspaper ad designed to create a public controversy with the health tax increase, the trial judge did not abuse his discretion in requiring the magistrates to pay the court costs in an action to set a specific health tax rate. Trimble County Fiscal Court v. Trimble County Bd. of Health, 587 S.W.2d 276, 1979 Ky. App. LEXIS 469 (Ky. Ct. App. 1979).
6. Depositions.
Where debtor sought to recover the costs involved with certain depositions taken for discovery but not expressly used at trial, such costs were allowable since a deposition taken on discovery can be vital to preparation for and the actual conduct of a trial even if it is neither read into evidence nor expressly used to impeach a witness. First & Farmers Bank v. Henderson, 763 S.W.2d 137, 1988 Ky. App. LEXIS 192 (Ky. Ct. App. 1988).
In an action arising out of the death of an inmate, the trial court did not err in awarding to the medical service provider and the nurse, as prevailing parties, costs for the videotaped depositions of three defense witnesses because they sought and were awarded only the costs of the DVD's of the depositions and did not seek reimbursement for the costs associated with a court reporter or the written transcriptions. Bryan v. Correctcare-Integrated Health, Inc., 420 S.W.3d 520, 2013 Ky. App. LEXIS 157 (Ky. Ct. App. 2013).
7. Prior Approval by Court.
It is better practice for a party to secure the permission of the trial court prior to incurring expenses which will be claimed as costs; however, the failure to secure prior approval does not preclude recovery. Gentry v. Gentry, 798 S.W.2d 928, 1990 Ky. LEXIS 117 (Ky. 1990).
8. Filing Fees.
Trial court erred in not awarding the successful auto buyer in an odometer fraud case the cost the buyer incurred in filing his lawsuit against an auto dealership. The filing fee cost was clearly recoverable under CR 54.04(2). Wilson v. Lawhorn Ford Sales, Inc., 2006 Ky. App. LEXIS 172 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 46 (Ky. 2007).
9. Copying Costs.
Trial court properly rejected an auto buyer's assertion that he could recover the costs for extra copies of deposition transcripts and other copying expenses under KRS 190.310 because that statute provided for a broader class of cost recoveries than CR 54.04(2). KRS 190.310's award of “the costs of the action” was not broader in scope than the award of costs under the procedural rule or under KRS 453.040(1)(a). Wilson v. Lawhorn Ford Sales, Inc., 2006 Ky. App. LEXIS 172 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 46 (Ky. 2007).
10. Drug Test Costs.
Trial court erred in ordering the cabinet for health and family services to pay for opiate hair follicle drug screen testing performed on the parents of a neglected child because there was no specific statute authorizing assessment of such payment and there was no significant potential infringement of the parents'  due process rights which would serve to bring the issue within the purview of the court's inherent powers to administer justice. Commonwealth v. G.W.F., 229 S.W.3d 596, 2007 Ky. App. LEXIS 364 (Ky. Ct. App. 2007).
11. Timeliness.
Trial court did not retain jurisdiction to award costs or attorney's fees under KRS 61.990(4) on an employee's motion for costs and attorney's fees when the motion was filed more than 30 days after entry of the final judgment. Harris v. Camp Taylor Fire Prot. Dist., 303 S.W.3d 479, 2009 Ky. App. LEXIS 80 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 506 (Ky. Mar. 10, 2010).
12. Miscellaneous
(Unpublished) In a Fair Debt Collection Practices Act case in which a consumer appealed a district court's entry of summary judgment in favor of a collection agency, CR 54.04 permitted costs to be awarded as of course to a prevailing party unless a court otherwise directed; the agency's simple request for costs in an unstated amount was not a false representation and did not violate 15 U.S.C.S. § 1692e(2)(A), or 1692e(10). Clark v. Main St. Acquisition Corp., — F.3d —, 2014 U.S. App. LEXIS 1750 (6th Cir. 2014).
In a case brought under the Kentucky Wages and Hours Act, a trial court had jurisdiction to enter an amended supplemental judgment relating to costs because an employer properly reserved its claim. Moreover, upon resolution of objections thereto, the employer was entitled to and did receive a supplemental judgment, and it was not required to either include its costs in the original judgment or to reserve the same for later determination by the trial court, or then be forced to move to alter, amend, or vacate that judgment. Hisle v. Correctcare-Integrated Health, Inc., — S.W.3d —, 2015 Ky. App. LEXIS 89 (Ky. Ct. App. 2015).
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Rule 55.  Default.
Rule 55.01.  Judgment.
Text
When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend as provided by these rules, the party entitled to a judgment by default shall apply to the court therefor. If the party against whom judgment by default is sought has appeared in the action, he, or if appearing by representative, his representative shall be served with written notice of the application for judgment at least three (3) days prior to the hearing on such application. The motion for judgment against a party in default for failure to appear shall be accompanied by a certificate of the attorney that no papers have been served on him by the party in default. If, in order to enable the court to enter judgment or to carry it into effect, it is necessary to take an account or to determine the amount of damages or to establish the truth of any averment by evidence or to make an investigation of any other matter, the court, without a jury, shall conduct such hearings or order such references as it deems necessary and proper, unless a jury is demanded by a party entitled thereto or is mandatory by statute or by the constitution. A party in default for failure to appear shall be deemed to have waived his right of trial by jury.
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Bratt, Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83).
Opinions of Attorney General. If either party who has entered an appearance in a paternity suit demands a trial by jury on the issues presented, a jury must be empaneled; otherwise, in the absence of a demand by either party, the court may either determine the issues without a jury or empanel a jury on its own motion in its discretion. OAG 66-762.
It is within the discretion of the court in which the paternity action is pending to decline to take the issue of paternity as admitted by default and to require proof on behalf of plaintiff on that issue. OAG 66-762.
The court may, if the defendant in the paternity action is within the subpoena power of the court, subpoena him in as a witness at the hearing in spite of his failure to answer the complaint. OAG 66-762.
Cited:  Zurich Ins. Co. v. Hall, 516 S.W.2d 861, 1974 Ky. LEXIS 179 (Ky. 1974).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Jurisdiction over Defendant.
 	3. 	Appearance.
 	4. 	Sufficiency of Complaint.
 	5. 	Default.
 		6. 	— Effect.
 		7. 	— Proper.
 		8. 	— Improper.
 	9. 	Motion for Judgment.
 		10. 	— Notice.
 	11. 	Discretion of Court.
 	12. 	Relief Requested.
 	13. 	Properly denied.
 	14. 	Appeal.
 	15. 	Failure to Notify.
1. Application.
A motion for default judgment is not a proper vehicle to test the legal sufficiency of an otherwise timely response. Kearns v. Ayer, 746 S.W.2d 94, 1988 Ky. App. LEXIS 44 (Ky. Ct. App. 1988).
2. Jurisdiction over Defendant.
A judgment by default may not be rendered against a defendant in a transitory action where the defendant is not a resident of the county in which the action was brought, nor was he served with summons in that county, nor did he make defense to the action before judgment was entered. Cash v. E'Town Furniture Co., 363 S.W.2d 102, 1962 Ky. LEXIS 270 (Ky. 1962).
3. Appearance.
The presence of the defendants and their counsel in court and the fact that the plaintiffs and defendants reached an agreement by virtue of which the plaintiffs were willing to suspend action on a contempt rule constituted an appearance in the contempt action, but was not such an appearance as recognized by this rule. Smith v. Gadd, 280 S.W.2d 495, 1955 Ky. LEXIS 158 (Ky. 1955).
This rule's provision entitling the defendant to at least three (3) days' written notice prior to a hearing on a motion to default if he has “appeared in the action” means that the defendant has voluntarily taken a step in the main action that shows or from which it may be inferred that he has the intention of making some defense, the question being not whether the defendant has submitted himself to the jurisdiction of the court but whether or not he has so participated in the action as to indicate an intention to defend, and there must be some act which would signify that the defendant is contesting liability rather than admitting it, and therefore would be likely to contest the motion for judgment if given notice. Smith v. Gadd, 280 S.W.2d 495, 1955 Ky. LEXIS 158 (Ky. 1955).
Conversation between defendant and attorney for plaintiff did not constitute “appearance” by the defendant as the word is used in this section. Ryan v. Collins, 481 S.W.2d 85, 1972 Ky. LEXIS 229 (Ky. 1972).
Plaintiff's failure to send defendants a written notice of application for a default judgment was a fatal defect to the entry of such judgment where defendants had filed a rudimentary answer which, though unsigned, denied plaintiff's complaint and was a type of counterclaim and was thus sufficient to constitute an “appearance” by defendants. Hankins v. Cooper, 551 S.W.2d 584, 1977 Ky. App. LEXIS 697 (Ky. Ct. App. 1977).
The word “appeared” in this rule means the defendant has so participated in the action as to indicate an intention to defend; defendant's failure to answer in either state or federal court for seven months contradicted any intention to defend and defendant was not entitled to receive notice of hearing under this rule. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
Although the answer filed by the defendant was tardy, it sufficed as an appearance in the action and he was entitled to notice of the hearing to assess damages. Howard v. Fountain, 749 S.W.2d 690, 1988 Ky. App. LEXIS 35 (Ky. Ct. App. 1988).
Although CR 11 required a neighbor, who was proceeding pro se, to sign the neighbor's pleadings and to state the neighbor's address and a failure to sign a pleading could result in that pleading being stricken, other sanctions for Rule 11 violations could only be imposed on the pleader; even if the neighbor's answer was properly stricken, it constituted an “appearance” for purposes of CR 55.01. Leedy v. Thacker, 245 S.W.3d 792, 2008 Ky. App. LEXIS 9 (Ky. Ct. App. 2008).
4. Sufficiency of Complaint.
A default judgment may not be based on a complaint which completely fails to state a cause of action, although much leniency is shown in construing such a complaint and it need not possess the qualities of immunity to attack by demurrer or attack under subsection (7) of CR 12.02. Crowder v. American Mut. Liability Ins. Co., 379 S.W.2d 236, 1964 Ky. LEXIS 226 (Ky. 1964).
5. Default.
The Commonwealth's failure to respond to defendant's complaint within the 20 days granted under RCr 11.42(4) and its failure to respond at all to his supplement did not necessitate that his arguments be taken as confessed and that he accordingly be granted a new trial on his murder charge, where the appellate court was cited to no motion for a default judgment. Harris v. Commonwealth, 688 S.W.2d 338, 1984 Ky. App. LEXIS 646 (Ky. Ct. App. 1984), cert. denied, 474 U.S. 842, 106 S. Ct. 127, 88 L. Ed. 2d 104, 1985 U.S. LEXIS 3544, 54 U.S.L.W. 3225 (1985).
In a lawsuit against defendants arising out of a landslide that damaged a gas pipeline, most of the elements of issue preclusion were met by a final order from the state regulators because defendants did not contest allegations that they violated state regulations and the allegations were deemed admitted. The Cabinet Secretary was acting in a sufficiently judicial-like manner, and the Secretary's decision was akin to a default judgment subject to preclusive effect. Columbia Gas Transmission, Llc v. Raven Co., — F. Supp. 2d —, 2014 U.S. Dist. LEXIS 80480 (E.D. Ky. 2014).
6. — Effect.
A default does not operate automatically against the party responsible for it, since the one seeking to take advantage of an opposing party's omission must take affirmative action thereon, so that it is within the discretion of the trial court, guided by the Rules of Civil Procedure, to determine the effect of the default. Tharp v. Security Ins. Co., 405 S.W.2d 760, 1966 Ky. LEXIS 274 (Ky. 1966).
In a lawsuit against defendants arising out of a landslide that damaged a gas pipeline, most of the elements of issue preclusion were met by a final order from the state regulators because defendants did not contest allegations that they violated state regulations and the allegations were deemed admitted. The Cabinet Secretary was acting in a sufficiently judicial-like manner, and the Secretary's decision was akin to a default judgment subject to preclusive effect. Columbia Gas Transmission, Llc v. Raven Co., — F. Supp. 2d —, 2014 U.S. Dist. LEXIS 80480 (E.D. Ky. 2014).
7. — Proper.
Where the special fund was granted a default judgment upon appeal to the circuit court from the determination of the Workmen's (now Workers') Compensation Board that the fund pay disability benefits to an employee, the employee's claim that a default judgment was improper because the special fund, in prosecuting its appeal, did not seek affirmative relief was without merit. Carnahan v. Yocom, 526 S.W.2d 301, 1975 Ky. LEXIS 96 (Ky. 1975).
Where defendant waited almost seven months before he served the plaintiff with his answer and default judgment was not granted until over three (3) months had elapsed after the time the defendant was required to tender his answer, the failure to file a timely answer was sufficient basis for a default judgment, and the defendant was not entitled to have the judgment set aside unless he could show reasonable excuse for the delay in answering and establish that he was not guilty of unreasonable delay. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
Defendant's assertion that he believed the case had been removed to federal court was an unreasonable excuse for failure to answer when he had not complied with Fed. R. Civ. P. 81 which attempts to resolve the potential conflicts between the 30 days allowed for removal under 28 USCS § 1446, the 20 days allowed for an answer under Fed. R. Civ. P. 12, and the various times allowed for answers under state rules; consequently, such excuse did not warrant setting aside default judgment. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
8. — Improper.
By timely filing a handwritten answer, a neighbor “appeared” in a case before a motion for default judgment was filed; as no attempt was made to comply with the notice requirements of CR 55.01, even though the neighbor's address was known to the owners'  first attorney and the owners, the default judgments and the subsequent judgments awarding damages were void for purposes of CR 55.02 and 60.02. The reliance on evidence of subsequent service to deny the neighbor's CR 60.02 motion was misplaced as the threshold requirement under CR 55.01 was not met. Leedy v. Thacker, 245 S.W.3d 792, 2008 Ky. App. LEXIS 9 (Ky. Ct. App. 2008).
In a medical malpractice case, a default judgment under CR 55.01 should not have been set aside because a doctor failed to show good cause for the default where he never contacted an attorney or attempted to follow up with a malpractice insurance carrier for four years. Further, a husband and wife were disadvantaged since a jury trial was delayed for 9 years, the doctor was not entitled to a jury trial due to the default, and the jury trial resulted in a finding that the doctor was not liable for any damages. Hutcherson v. Hicks, 320 S.W.3d 102, 2010 Ky. App. LEXIS 87 (Ky. Ct. App. 2010).
Trial court erred in entering judgment against appellant on appellee's motion for default judgment under CR 55.01 as appellant filed an answer, and nothing in the record indicated that the answer was in any way deficient. Further, nothing in Rule 55.01 allowed a motion for default judgment to be converted into a motion for summary judgment; thus, the trial court could not have relied upon appellee's motion as a basis for entering summary judgment against appellant. Instead, the trial court improperly entered summary judgment on its own motion. Hoard v. Ocwen Loan Servicing, LLC, 357 S.W.3d 917, 2011 Ky. App. LEXIS 237 (Ky. Ct. App. 2011).
Default judgment should not have been entered against an unemployment benefits applicant because he was not required to file an answer; even though the statutory procedures for judicial review were inconsistent with the civil procedure rules, the statutory procedures prevailed. W. Ky. Coca-Cola Bottling Co. v. Runyon, 410 S.W.3d 113, 2013 Ky. LEXIS 297 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 543 (Ky. Oct. 24, 2013).
9. Motion for Judgment.
This rule does not require a written motion for judgment to be filed during the course of a trial. Pound Mill Coal Co. v. Pennington, 309 S.W.2d 772, 1958 Ky. LEXIS 364 (Ky. 1958).
Where the defendant filed a motion to vacate his sentence under RCr 11.42, he was not entitled to a new trial, even though the Commonwealth failed to respond to his motion or supplementary motion, since he did not file a motion for a default judgment as required by this rule. Harris v. Commonwealth, 688 S.W.2d 338, 1984 Ky. App. LEXIS 646 (Ky. Ct. App. 1984), cert. denied, 474 U.S. 842, 106 S. Ct. 127, 88 L. Ed. 2d 104, 1985 U.S. LEXIS 3544, 54 U.S.L.W. 3225 (1985).
10. — Notice.
A claim that the notice requirement of this rule was not fulfilled is without merit where a written motion made to take the allegations of the complaint for confessed and for judgment, a copy of which was mailed to defendant and his attorney, fully apprised the defendant of the plaintiff's intentions. Williams v. Dotson, 291 S.W.2d 41, 1956 Ky. LEXIS 368 (Ky. 1956).
Where the defendant fails to “appear” in the action, it is not necessary to serve written notice of the application under this rule. Pound Mill Coal Co. v. Pennington, 309 S.W.2d 772, 1958 Ky. LEXIS 364 (Ky. 1958).
Filing of petition for removal to federal court is not an appearance which would require notice of hearing under this rule. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
Where neither the buyer-defendant nor her representative had previously appeared in the action when the seller plaintiff's motion for default judgment was made, the buyer-defendant was not entitled to notice of the motion. Dressler v. Barlow, 729 S.W.2d 464, 1987 Ky. App. LEXIS 484 (Ky. Ct. App. 1987).
11. Discretion of Court.
Where an employe failed to answer the special fund's petition for review upon appeal from an order of the Workmen's (now Workers') Compensation Board that the fund pay disability benefits to the employee, the trial court did not abuse its discretion in granting default judgment in conformity with the pleadings of the fund and in remanding the proceeding to the board for reconsideration of the fund's motion to reopen on the ground of fraud. Carnahan v. Yocom, 526 S.W.2d 301, 1975 Ky. LEXIS 96 (Ky. 1975).
The granting of a default judgment is in most cases discretionary with the trial court. Harris v. Commonwealth, 688 S.W.2d 338, 1984 Ky. App. LEXIS 646 (Ky. Ct. App. 1984), cert. denied, 474 U.S. 842, 106 S. Ct. 127, 88 L. Ed. 2d 104, 1985 U.S. LEXIS 3544, 54 U.S.L.W. 3225 (1985).
Where party continually ignored court's order to answer interrogatories and produce documents and at hearing party offered as the only explanation for failure to comply that his memory was different than when suit was filed, and court rather than finding party in contempt entered a default judgment, standard of review on appeal was whether it was an abuse of discretion by the trial judge; this discretion, however, was not unbridled but must rest upon a finding of willfulness or bad faith on behalf of the party to be sanctioned. Greathouse v. American Nat'l Bank & Trust Co., 796 S.W.2d 868, 1990 Ky. App. LEXIS 142 (Ky. Ct. App. 1990).
12. Relief Requested.
This rule does not bind an appellate court on appeal from a decision of the Workmen's (now Workers') Compensation Board to grant the particular relief requested in the successful movant's pleadings. Yocom v. Emerson Electric Co., 584 S.W.2d 744, 1979 Ky. App. LEXIS 446 (Ky. Ct. App. 1979).
Circuit court made no findings of fact or conclusions of law which clearly precluded the appellate court from making any type of meaningful appellate review of the default judgment entered in the action; notwithstanding that a default judgment had been entered, the law still required a legal basis to support a damages claim, and the record failed to support the damage award, and there was no evidence that addressed the accurate measure of damages as required in the case. Deskins v. Estep, 314 S.W.3d 300,  2010 Ky. App. LEXIS 82 (Ky. Ct. App. 2010).
13. Properly denied.
County food and beverage association's motion for default judgment in its action challenging the constitutionality of a county's ordinance prohibiting smoking in public buildings was properly denied because the county filed a defense within ten (10) days, and regardless of whether it was considered a motion to dismiss or a motion for summary judgment, the requirements of CR 55.01 were met. Lexington Fayette County Food & Bev. Ass'n v. Lexington-Fayette Urban County Gov't, 131 S.W.3d 745, 2004 Ky. LEXIS 94 (Ky. 2004).
14. Appeal.
A judgment rendered in a quarterly court against a defendant who did not make a defense was a default judgment which may have been appealed to the circuit court. Board of Supervisors v. Pinnell, 292 Ky. 364, 166 S.W.2d 882, 1942 Ky. LEXIS 108 (Ky. 1942) (decided under prior law).
15. Failure to Notify.
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. In part, he filed his motion without the proper certification and failed to notify the court of the letter. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
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Rule 55.02.  Setting aside default.
Text
For good cause shown the court may set aside a judgment by default in accordance with Rule 60.02.
Annotations

Cross-References.
Final judgment, relief from, CR 60.01 to 60.04.
See notes to CR 60.02 under heading “Void Judgments,” R.F. Burton & Burton Tower Co. v. Dowell Div. of Dow Chem. Co., 471 S.W.2d 708, 1971 Ky. LEXIS 249 (Ky. 1971).
Kentucky Bench & Bar.
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Kentucky Law Journal.
Kentucky Law Survey, Garvey and Dorris, Civil Procedure, 67 Ky. L.J. 489 (1978-1979).
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
Northern Kentucky Law Review.
Bartlett, Civil Procedure, 20 N. Ky. L. Rev. 605 (1993).
Cited:  Smith v. Gadd, 280 S.W.2d 495, 1955 Ky. LEXIS 158 (Ky. 1955); Richardson v. Brunner, 328 S.W.2d 530, 1959 Ky. LEXIS 122 (Ky. 1959); Lynch Burial Asso. v. Lee, 332 S.W.2d 528, 1959 Ky. LEXIS 18 (Ky. 1959); Richardson v. Brunner, 356 S.W.2d 252, 1962 Ky. LEXIS 93 (Ky. 1962); Crowder v. American Mut. Liability Ins. Co., 379 S.W.2d 236, 1964 Ky. LEXIS 226 (Ky. 1964); Gray v. Jackson Purchase Production Credit Asso., 691 S.W.2d 904, 1985 Ky. App. LEXIS 603 (Ky. Ct. App. 1985); Louisville v. Miller, 697 S.W.2d 164, 1985 Ky. App. LEXIS 646 (Ky. Ct. App. 1985); Cordier v. Lincoln County Nat'l Bank, 702 S.W.2d 428, 1986 Ky. LEXIS 226 (Ky. 1986); Mingey v. Cline Leasing Service, Inc., 707 S.W.2d 794, 1986 Ky. App. LEXIS 1110 (Ky. Ct. App. 1986); Davis v. Island Creek Coal Co., 969 S.W.2d 712, 1998 Ky. LEXIS 99 (Ky. 1998).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Requirements.
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 		4. 	— Timeliness.
 	5. 	Discretion of Court.
 		6. 	— Abuse.
 	7. 	Effect of Overruling Motion.
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 	9. 	Judgment Not Set Aside.
 	10. 	Correcting Judgment.
 	11. 	Appeal.
1. In General.
Default judgments are not favored. Bargo v. Lewis, 305 S.W.2d 757, 1957 Ky. LEXIS 328 (Ky. 1957).
Since every cause of action should be tried upon the merits, the rendering of judgments by default ought to be withheld where seasonable objection is made unless a persuasive reason to the contrary is submitted. Childress v. Childress, 335 S.W.2d 351, 1960 Ky. LEXIS 263 (Ky. 1960).
Under this rule and CR 60.02, the trial court has the discretion to set aside a default judgment for good cause and to allow an answer to be filed in relation to property rights which have been adjudicated by default in a divorce case, so that a liberal attitude should be observed toward a timely application to set aside a default judgment, although delay in pleading without reasonable excuse cannot always be overlooked. Childress v. Childress, 335 S.W.2d 351, 1960 Ky. LEXIS 263 (Ky. 1960).
While the courts should adopt a liberal attitude on motions to set aside default judgments, good cause must be shown. Jacobs v. Bell, 441 S.W.2d 448, 1969 Ky. LEXIS 326 (Ky. 1969).
Judgment is not ordinarily set aside for mere procedural irregularities. Ryan v. Collins, 481 S.W.2d 85, 1972 Ky. LEXIS 229 (Ky. 1972).
2. Requirements.
If no explanation of one's default is offered upon his motion for relief, it must be presumed that he has no explanation and is consequently not entitled to the relief provided by this rule and CR 60.02. Dant v. Progress Paint Mfg. Co., 309 S.W.2d 187, 1958 Ky. LEXIS 341 (Ky. 1958).
The trial court did not abuse its discretion in declining to set aside a default judgment where no timely showing of the circumstances or meritorious defense was made. Jacobs v. Bell, 441 S.W.2d 448, 1969 Ky. LEXIS 326 (Ky. 1969).
A default judgment entered on an amended complaint would not be set aside where the amendment was not unauthorized and did not state a new claim so that the default judgment entered thereon was not void. Roadrunner Mining, Engineering & Development Co. v. Bank Josephine, 558 S.W.2d 597, 1977 Ky. LEXIS 538 (Ky. 1977).
Where defendant waited almost seven months before he served the plaintiff with his answer and default judgment was not granted until over three (3) months had elapsed after the time the defendant was required to tender his answer, the failure to file a timely answer was sufficient basis for a default judgment, and the defendant was not entitled to have the judgment set aside unless he could show reasonable excuse for the delay in answering and establish that he was not guilty of unreasonable delay. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
Party seeking to have a default judgment set aside must show good cause; i.e., the moving party must show: (1) a valid excuse for the default; (2) a meritorious defense to the claim; and (3) absence of prejudice to the non-defaulting party. PNC Bank, N.A. v. Citizens Bank of N. Ky., Inc., 139 S.W.3d 527, 2003 Ky. App. LEXIS 323 (Ky. Ct. App. 2003).
3. — Good Cause.
The moving party cannot have a default judgment set aside and achieve his day in court if he cannot show good cause and a meritorious defense; good cause is most commonly defined as a timely showing of the circumstances under which the default judgment was procured. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
Where party petitions for removal to federal court, the federal court can overturn any default judgment granted during the period of dual jurisdiction, but where the federal court dismisses the petition the removing party's only recourse is a motion to set aside the judgment, and reliance on his petition for removal as good cause may fail; when the removing party fails to answer in compliance with either CR 12.01 or Fed. R. Civ. P. 81, the trial court does not abuse its discretion in finding such reliance inadequate as good cause. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
In the absence of a showing of reasonable excuse or good cause why the judgments should be set aside, a default judgment will not be set aside. Howard v. Fountain, 749 S.W.2d 690, 1988 Ky. App. LEXIS 35 (Ky. Ct. App. 1988).
Where “good cause” was mere inattention on the part of the defendant or his attorney, and good cause was not shown until seven months after entry of judgment regarding damages and ten (10) months after entry of the default on the liability issue, the trial court did not abuse its discretion in failing to set aside the default judgment. Howard v. Fountain, 749 S.W.2d 690, 1988 Ky. App. LEXIS 35 (Ky. Ct. App. 1988).
By timely filing a handwritten answer, a neighbor “appeared” in a case before a motion for default judgment was filed; as no attempt was made to comply with the notice requirements of CR 55.01, even though the neighbor's address was known to the owners'  first attorney and the owners, the default judgments and the subsequent judgments awarding damages were void for purposes of CR 55.02 and 60.02. The reliance on evidence of subsequent service to deny the neighbor's CR 60.02 motion was misplaced as the threshold requirement under CR 55.01 was not met. Leedy v. Thacker, 245 S.W.3d 792, 2008 Ky. App. LEXIS 9 (Ky. Ct. App. 2008).
4. — Timeliness.
Where affidavits in support of a motion to vacate a default judgment do not undertake to explain defendant's failure to take proof and prepare his case during the eight (8) months between the court's order and the time of judgment, such failure justifies the trial court's refusal to set aside the default judgment even though the defendant gave a satisfactory explanation for the failure of counsel to attend court on the day set for hearing. Dant v. Progress Paint Mfg. Co., 309 S.W.2d 187, 1958 Ky. LEXIS 341 (Ky. 1958).
Where the defendant waited from July 26 until October 7 to employ an attorney, he is not entitled to have a default judgment set aside on the ground that he has not been guilty of unreasonable delay. Terrafirma, Inc. v. Krogdahl, 380 S.W.2d 86, 1964 Ky. LEXIS 273 (Ky. 1964).
5. Discretion of Court.
Although default judgments are not favored, trial courts possess broad discretion in considering motions to set them aside and the Court of Appeals will not disturb the exercise of that discretion absent abuse. Howard v. Fountain, 749 S.W.2d 690, 1988 Ky. App. LEXIS 35 (Ky. Ct. App. 1988).
6. — Abuse.
The trial court did not abuse its discretion in overruling the defendant's motion to vacate a default judgment even though the defendant contended that plaintiff's counsel misrepresented certain facts to him which caused him to give up all hope of saving his property, that he couldn't defend the action because of his inability to pay an attorney, and that he didn't defend the action because of his ignorance and illiteracy. Richardson v. Brunner, 327 S.W.2d 572, 1959 Ky. LEXIS 76 (Ky. 1959), cert. denied, 362 U.S. 902, 80 S. Ct. 610, 4 L. Ed. 2d 554, 1960 U.S. LEXIS 1571 (1960), rehearing denied, 362 U.S. 925, 80 S. Ct. 668, 4 L. Ed. 2d 744, 1960 U.S. LEXIS 1519 (1960).
Court abused its discretion in denying a motion to set aside a default judgment where attorney for defendant insurance company received defendant's file on the case on the day default judgment was entered due to an unusual holdup in the mail confirmed by affidavit of the postmaster. Educator & Executive Insurers, Inc. v. Moore, 505 S.W.2d 176, 1974 Ky. LEXIS 769 (Ky. 1974).
Where the court mistakenly entered a default judgment for double the amount to which the creditor was entitled according to the pleadings themselves, a denial of relief on the motion to set aside or amend the judgment filed within the time limits permitted by the rules was an abuse of discretion by the lower court. Granville & Nutter Shoe Co. v. Florsheim Shoe Co., 569 S.W.2d 721, 1978 Ky. App. LEXIS 572 (Ky. Ct. App. 1978).
The excuses for failing to answer which included reliance on bad advice from attorney and fact that housekeeper signed for summons and party never got it, were weak and it was not error or abuse of discretion for the trial court either to grant the default judgment or to refuse to set it aside. Perry v. Central Bank & Trust Co., 812 S.W.2d 166, 1991 Ky. App. LEXIS 36 (Ky. Ct. App. 1991).
7. Effect of Overruling Motion.
Where, on appeal from an order overruling motions to vacate a default judgment entered in favor of plaintiff vesting plaintiff with fee simple title to certain realty claimed by defendant, such order was affirmed, default judgment was thereby held valid, and such judgment was res judicata, and barred any further litigation of issue as to ownership of the property between the parties. Richardson v. Brunner, 327 S.W.2d 572, 1959 Ky. LEXIS 76 (Ky. 1959), cert. denied, 362 U.S. 902, 80 S. Ct. 610, 4 L. Ed. 2d 554, 1960 U.S. LEXIS 1571 (1960), rehearing denied, 362 U.S. 925, 80 S. Ct. 668, 4 L. Ed. 2d 744, 1960 U.S. LEXIS 1519 (1960).
The law clearly disfavors default judgments and the trial court has wide discretion to set them aside. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
8. Actual Notice.
Accepting that in personam jurisdiction can be acquired without actual notice to a defendant does not a fortiori create a rule that a showing of no actual notice may not constitute good cause sufficient to warrant the setting aside of a default judgment, and where the case is a simple one-on-one action for debt, a trial judge would be hard pressed to refuse to set aside a default judgment if he were truly convinced that the movant had no actual notice in fact and was possessed of an arguably meritorious defense. Cox v. Rueff Lighting Co., 589 S.W.2d 606, 1979 Ky. App. LEXIS 482 (Ky. Ct. App. 1979).
If the defendant has been actually served with the summons in an action, a default judgment against him is valid although in the summons he is misnamed. PNC Bank, N.A. v. Citizens Bank of N. Ky., Inc., 139 S.W.3d 527, 2003 Ky. App. LEXIS 323 (Ky. Ct. App. 2003).
9. Judgment Not Set Aside.
Defendant's assertion that he believed the case had been removed to federal court was an unreasonable excuse for failure to answer when he had not complied with Fed. R. Civ. P. 81 which attempts to resolve the potential conflicts between the 30 days allowed for removal under 28 USCS § 1446, the 20 days allowed for an answer under Fed. R. Civ. P. 12, and the various times allowed for answers under state rules; consequently, such excuse did not warrant setting aside default judgment. Green Seed Co. v. Harrison Tobacco Storage Warehouse, Inc., 663 S.W.2d 755, 1984 Ky. App. LEXIS 443 (Ky. Ct. App. 1984).
Trial court did not abuse its discretion in refusing to set aside a default judgment against a bank under CR 55.02 and CR 60.02 as a technical misnomer in identifying the bank using the name of a bank that had merged into the bank was not good cause where the bank was properly served in accordance with CR 4.04(5) and the bank was on notice that a foreclosure action had been commenced. PNC Bank, N.A. v. Citizens Bank of N. Ky., Inc., 139 S.W.3d 527, 2003 Ky. App. LEXIS 323 (Ky. Ct. App. 2003).
Trial court properly refused to set aside a default judgment as defendant knew of the complaint prior to the default judgment being entered and waited for two (2) years after having been informed of the default judgment before attempting to have it set aside. Thomas & Betts Corp. v. A & A Mech., Inc., — S.W.3d —, 2004 Ky. App. LEXIS 339 (Ky. Ct. App. 2004), review denied and ordered not published, — S.W.3d —, 2005 Ky. LEXIS 269 (Ky. Sept. 14, 2005).
Denial of appellee's motion to set aside a default judgment was proper under circumstances in which appellant kept the insurance carrier and appellee informed of the claim and even provided a courtesy copy of the complaint to the defending insurance carrier, a courtesy copy of the motion for default judgment was sent to both the insurance carrier and appellee, and the subsequent motion to set aside the default attached a tendered answer with a general denial, but no meritorious defense. Tennill v. Talai, 277 S.W.3d 248, 2009 Ky. LEXIS 25 (Ky. 2009).
Where a loan corporation admitted it had actual notice of a lien holder's complaint at least 22 days before the motion for default was filed, and the bank's basis for relief was that an attorney had misunderstood the date of service, the bank and loan corporation failed to demonstrate good cause under CR 55.02. First Horizon Home Loan Corp. v. Barbanel, 290 S.W.3d 686, 2009 Ky. App. LEXIS 89 (Ky. Ct. App. 2009).
10. Correcting Judgment.
Default judgment was remanded to correct default judgment where three (3) defendants were found jointly and severally liable for commissions on the sale of three (3) lots, because under the facts of the case, two (2) of the defendants could have been jointly and severally liable for all three (3) lots, or the third defendant could have been individually responsible for all three (3) lots, but all three (3) defendants could not properly be jointly and severally liable together for all three (3) lots. S.R. Blanton Dev., Inc. v. Investors Realty & Management Co., 819 S.W.2d 727, 1991 Ky. App. LEXIS 151 (Ky. Ct. App. 1991).
11. Appeal.
An order setting aside a judgment more than a year old pursuant to the “reason of an extraordinary nature” provision of CR 60.02(f) is subject to immediate appellate review to ensure that CR 60.02(f) has not been invoked to, in effect, evade the one-year limitations period CR 60.02 imposes on claims appropriately regarded as falling under CR 60.02 (a), (b), or (c). Asset Acceptance, LLC v. Moberly, 241 S.W.3d 329, 2007 Ky. LEXIS 269 (Ky. 2007).
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Rule 55.03.  Plaintiffs, counterclaimants, cross claimants.
Text
The provisions of this rule apply whether the party entitled to the judgment by default is a plaintiff, a third-party plaintiff, or a party who has pleaded a cross claim or counterclaim. In all cases a judgment by default is subject to the limitations of Rule 54.03.
Annotations
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NOTES TO DECISIONS
1. Abuse of Discretion.
Circuit court did not abuse its discretion by declining to aside a default judgment because, once the court ordered the movant's pleadings stricken, the movant failed to appear and failed to defend. Roscoe v. Angelucci Acoustical, Inc., — S.W.3d —, 2017 Ky. App. LEXIS 32 (Ky. Ct. App. 2017).
Rule 55.04.  Judgment against the commonwealth or the united states.
Text
No judgment by default shall be entered against the Commonwealth or an officer or agency thereof or against the United States of America or an officer or agency thereof unless the claimant establishes his claim or right to relief by evidence satisfactory to the Court. (Amended November 21, 1977, effective January 1, 1978; amended June 29, 1984, effective January 1, 1985.)
History
(Amended November 21, 1977, effective January 1, 1978; amended June 29, 1984, effective January 1, 1985.)
Annotations

Kentucky Law Journal.
Gillig, Kentucky Post-Conviction Remedies and the Judicial Development of Kentucky Rule of Criminal Procedure 11.42, 83 Ky. L.J. 265 (1994-95).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Rule 56.  Summary judgment.
Annotations
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NOTES TO DECISIONS
1. Particular Cases.
Where the injured party, who suffered from a liver condition, became sick after eating raw oysters due to a bacteria commonly and naturally found in raw oysters, the restaurant owner was not entitled to summary judgment pursuant to CR 56 in the injured party's products liability action; a jury could have found that the restaurant had a duty to warn of the latent risk posed by this bacteria to those with liver conditions and other health problems. Edwards v. Hop Sin, Inc., 140 S.W.3d 13, 2003 Ky. App. LEXIS 213 (Ky. Ct. App. 2003).
Where the injured party, who suffered from a liver condition, became sick after eating raw oysters due to a bacteria commonly and naturally found in raw oysters, the restaurant owner was not entitled to summary judgment pursuant to CR 56 in the injured party's strict products liability action; KRS 411.340 did not bar strict liability against the restaurant owner, as a jury could have found that raw oysters unaccompanied by a manufacturer's warning of the serious health risks to certain people were defective. Edwards v. Hop Sin, Inc., 140 S.W.3d 13, 2003 Ky. App. LEXIS 213 (Ky. Ct. App. 2003).
Trial court properly granted summary judgment pursuant to CR 56 in favor of the sellers, listing agents, and real estate agent in the prospective purchasers' appeal of an arbitrator's award in favor of the sellers, listing agents, and real estate agent alleging that the purchasers were not bound by the arbitration clause in the contract for the sale of real property because they did not sign the contract; the arbitration clause was enforceable under the statute of frauds, KRS 371.010, and under KRS 417.050, because only the sellers, who were charged with the sale of the real property, had to sign the contract that was accepted by the purchasers, and the evidence indicated that the purchasers acted as though they had accepted the contract, as they had made a loan application, set a closing date, and signed a request for repairs to the property. Sweeney v. Theobald, 128 S.W.3d 498, 2004 Ky. App. LEXIS 32 (Ky. Ct. App. 2004).
Where the injured party was injured while performing work for the employer, who had been hired by the retailer and subsidiary to perform work regularly performed as a part of the retailer's business, the trial court properly granted summary judgment pursuant to CR 56 in favor of the retailer and subsidiary in the injured party's negligence action; the retailer was a contractor and the employer was a subcontractor under KRS 342.610(2), and as a result, the retailer and subsidiary were liable for workers' compensation under KRS 342.700(2) and 342.690(1). Wright v. Dolgencorp, Inc., 161 S.W.3d 341, 2004 Ky. App. LEXIS 280 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 178 (Ky. May 11, 2005).
In an annexation challenge, a trial court's finding of lack of standing and summary judgment in favor of the city was proper and was affirmed; a taxpayer failed to show how he was affected by annexation differently from other city residents, and owners' claimed reversionary interest in the road at issue, inter alia, was insufficient for standing. Fourroux v. City of Shepherdsville, 148 S.W.3d 303, 2004 Ky. App. LEXIS 301 (Ky. Ct. App. 2004).
Summary judgment for an employer was affirmed as the employee failed to create an inference that his employer misperceived his impairment due to a 20-pound lifting restriction as precluding him from a class of jobs or a broad range of jobs, or severely restricting his ability to perform tasks central to daily life; as a result, the employee failed to create a genuine issue of material fact that he was disabled within the meaning of KRS 344.010(4) because he was regarded as substantially limited in the major life activities of work or lifting Hallahan v. Courier-Journal, 138 S.W.3d 699, 2004 Ky. App. LEXIS 186 (Ky. Ct. App. 2004).
Summary judgment for a tortfeasor was reversed as, under the public policy of Kentucky, KRS 413.140 did not bar a decedent's administrator from bringing a wrongful death suit against a tortfeasor convicted of murdering the decedent more than one-year after discovering, when the tortfeasor's preliminary criminal hearing was held, that the tortfeasor might have been responsible for the crime; the public policy was furthered by allowing the family of a murder victim to wait until a tortfeasor's conviction before filing suit. DiGiuro v. Ragland, — S.W.3d —, 2004 Ky. App. LEXIS 188 (Ky. Ct. App. 2004).
Trial court properly granted summary judgment pursuant to CR 56 in favor of the insurer in the declaratory judgment action by the insurer in which it alleged that it owed no coverage to the father in the mother's action against the father relating to the death of the child in the father's automobile accident; the policy at issue was the policy of the grandfather, with whom the father, mother, and child resided, and it only covered the grandfather's two (2) scheduled vehicles, of which the father's was not one, and the policy exclusion did not violate public policy or the Kentucky Motor Vehicle Reparations Act, KRS 304.39-010 et seq., since the exclusion applied because the father's vehicle was uninsured, not because of the child's familial status. Snow v. W. Am. Ins. Co., 161 S.W.3d 338, 2004 Ky. App. LEXIS 200 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 177 (Ky. 2005).
In a defamation suit filed by an employee against his employer and the employer's consultant, hired in connection with a union drive, because the employee could not rely upon his affidavit to demonstrate damages for purposes of defeating summary judgment, since that affidavit merely contradicted his earlier deposition testimony with regard to the same issue, and the employee failed to identify compensable damages in his deposition testimony, he failed to prove damages to support his defamation claim, thus warranting entry of summary judgment against him; furthermore, the employee's failure to set forth his damages during his deposition constituted a judicial admission which forecloses further dispute on the issue Gilliam v. Pikeville United Methodist Hosp. of Ky., Inc., 215 S.W.3d 56, 2006 Ky. App. LEXIS 46 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 256 (Ky. Ct. App. (2006), review denied, 2007 Ky. LEXIS 70 (Ky. 2007).
Rule 56.01.  For claimant.
Text
A party seeking to recover upon a claim, counterclaim, or cross claim or to obtain a declaratory judgment may, at any time after the expiration of 20 days from the commencement of the action or after service of a motion for summary judgment by the adverse party, move with or without supporting affidavits for a summary judgment in his favor upon all or any part thereof.
Annotations
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Judgment obtained on motion, KRS 418.005 to 418.030.
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1. In General.
Remedy provided by this rule may be invoked in any case when the record shows there is no real issue as to any material fact with respect to a particular claim or part thereof or defense thereto. Watts v. Carrsfork Coal Co., 275 S.W.2d 431, 1955 Ky. LEXIS 359 (Ky. 1955).
Summary judgment may be granted in a declaratory judgment action. Schmidt v. Halpin, 351 S.W.2d 57, 1961 Ky. LEXIS 136 (Ky. 1961).
The summary judgment rule should be cautiously invoked; it does not authorize adjudication of factual issues, but only authorizes the court to discover and determine whether there is an issue of fact to be tried. Young v. White, 551 S.W.2d 12, 1977 Ky. App. LEXIS 689 (Ky. Ct. App. 1977).
The rule does not require that a case be void of issues but that it be void of “material issues of fact.” Martin v. Utica Mut. Ins. Co., 697 S.W.2d 951, 1985 Ky. App. LEXIS 669 (Ky. Ct. App. 1985).
2. Purpose.
The purpose of summary judgment is to expedite disposition of cases and to avoid unnecessary trial when no genuine issues of fact are raised. Watts v. Carrsfork Coal Co., 275 S.W.2d 431, 1955 Ky. LEXIS 359 (Ky. 1955).
One of the prime purposes of summary judgment procedure is to pierce the pleadings. Gevedon v. Grigsby, 303 S.W.2d 282, 1957 Ky. LEXIS 245 (Ky. 1957).
It is not the purpose of this rule to cut litigants off from their right of trial by jury if they have issues to try. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
The function of a motion for summary judgment is to secure final judgment as a matter of law when there is no genuine issue of a material fact. The burden is on the movant to establish the nonexistence of the fact issue. If there is any doubt as to whether a factual issue exists, the motion should be denied. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
Summary judgment is proper only if it appears that would be impossible for the non-moving party to produce evidence at trial warranting a judgment in his favor. Stahl v. St. Elizabeth Med. Ctr., 948 S.W.2d 419, 1997 Ky. App. LEXIS 37 (Ky. Ct. App. 1997).
Proper function of summary judgment is to terminate litigation when, as a matter of law, it appears that it would be impossible for the respondent to produce evidence at the trial warranting a judgment in his favor. Dailey v. Am. Growers Ins., 103 S.W.3d 60, 2003 Ky. LEXIS 80 (Ky. 2003).
3. Demurrer.
The procedure provided by this rule may be utilized to perform the function of the general demurrer under former Kentucky practice, although the rule goes much further in that the court's consideration is not restricted to the allegations of the pleadings. Watts v. Carrsfork Coal Co., 275 S.W.2d 431, 1955 Ky. LEXIS 359 (Ky. 1955).
4. Evidentiary Material.
This rule should be cautiously invoked; it does not authorize the adjudication of factual issues but only authorizes the court by a pretrial sifting to penetrate the allegations of fact and to look to an evidential source or material extraneous to the pleadings solely to discover and determine whether there is an issue of fact to be tried and, to that end, the supporting affidavits and depositions are to be carefully scrutinized by the court. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
Though the party adverse to the movant for a summary judgment in a will contest case may, by opposing affidavits or otherwise, show the circuit court that there is other evidence available that may be produced on the de novo trial, where there was no countervailing affidavits or demonstration other than the record of the county court nor any suggestion of additional accessible evidence for the contestants, the circuit court judge may use the record of the evidence heard in the county court in considering the motion for summary judgment. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
Where, on a motion by the defendant for summary judgment, the court, after submission of affidavits and counter-affidavits, gave the parties an opportunity to file any memorandum, any authorities or any affidavits or anything further they wanted to file in the record and the plaintiff presented nothing more, the plaintiff was not deprived of “his day in court” by the issue being decided on a motion for summary judgment. Hill v. Fiscal Court of Warren County, 429 S.W.2d 419, 1968 Ky. LEXIS 754 (Ky. 1968).
5. Witnesses.
Trial court was within its discretion in rejecting the testimony of witness who was not included in the list of witnesses furnished to the court and to the opposing party at the pretrial conference. Clark v. Johnston, 492 S.W.2d 447, 1973 Ky. LEXIS 522 (Ky. 1973).
6. Amendment After Motion.
After the plaintiff had filed a motion for summary judgment, there was no abuse of discretion in refusing to permit the defendant to file an amendment to his answer designed to show that the plaintiff's attorney had drawn up the partnership agreement and that any ambiguity should be construed against the plaintiff. Bradford v. Billington, 299 S.W.2d 601, 1957 Ky. LEXIS 407 (Ky. 1957).
A party desiring to amend his pleadings after motion for summary judgment, unless consent of the opposing party is given, is subject to the sound discretion of the trial judge, whose action will not be disturbed unless abuse of discretion is clearly shown even though liberality in granting leave to amend is desirable. Bradford v. Billington, 299 S.W.2d 601, 1957 Ky. LEXIS 407 (Ky. 1957).
7. Motion for Directed Verdict.
Although the motion for a summary judgment is analogous to a motion for a directed verdict, the consideration to be given the motions is not the same because there is a great difference between discovering whether there be an issue of fact and deciding such an issue. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
8. Judgment Improperly Granted.
Where the injured party sued an oil company and the oil company in turn joined the person's employer and workmen's compensation carrier, after the oil company joined in an agreed judgment, granting summary judgment as among the other parties was inappropriate because of unresolved facts and liability among themselves. Ashland Oil & Refining Co. v. Bertram & Thacker, 453 S.W.2d 591, 1970 Ky. LEXIS 324 (Ky. 1970).
In an action seeking to recover the sum of $20,000 arising out of a fire loss where there were conflicting statements made by the plaintiff and the insurance agent as to their conversation concerning the insurance contract and whether or not they entered into an oral contract of insurance, the trial court should permit the jury to consider the validity of such conflicting statements and not have issued a summary judgment against the insurance agent. Young v. White, 551 S.W.2d 12, 1977 Ky. App. LEXIS 689 (Ky. Ct. App. 1977).
Where an automobile was in extremely poor condition at the time plaintiff credit union could have first enforced its lien, there was an issue as to its value at that time and as to the amount which plaintiff could have realized from enforcement of a perfected lien, so that summary judgment was inappropriate. Perkins Motors, Inc. v. Autotruck Federal Credit Union, 607 S.W.2d 429, 1980 Ky. App. LEXIS 378 (Ky. Ct. App. 1980).
The trial court violated a taxpayer's due process rights by ruling on the merits of its action alleging the gross receipts utilities tax imposed on it by a county board of education violated its constitutional rights, sua sponte. Storer Communications of Jefferson County, Inc. v. Oldham County Bd. of Educ., 850 S.W.2d 340, 1993 Ky. App. LEXIS 47 (Ky. Ct. App. 1993).
Although a county and the county officials were immune from suit when the officials acted in their official capacities, the officials had no immunity in regards to the replacement of a missing sign, which was a ministerial function; as a result, the trial court erred in granting summary judgment to the officials. Estate of Clark v. Daviess County, 105 S.W.3d 841, 2003 Ky. App. LEXIS 59 (Ky. Ct. App. 2003), rehearing denied, 2003 Ky. App. LEXIS 94 (Ky. Ct. App. 2003).
Defendant insurers were entitled to summary judgment on the issue of coverage since the sexual abuse of plaintiff students perpetrated by the insured, a teacher, was not an “educational employment activity” as defined in the educator's liability policy and thus was not covered by the policy. Wilson v. Horace Mann Ins. Co., 2003 Ky. App. LEXIS 61 (Ky. Ct. App. 2003), review denied, Wilson v. Ky. Sch. Bds. Ins. Trust, 2004 Ky. LEXIS 25 (Ky. 2004).
Defendant insurers were entitled to summary judgment on plaintiff student's claim of wrongful use of civil proceedings; the insurers' filing a counterclaim against the student, under a reservation of rights, on behalf of the teacher who sexually abused her was supported by probable cause, since the student admitted commiting perjury. Wilson v. Horace Mann Ins. Co., 2003 Ky. App. LEXIS 61 (Ky. Ct. App. 2003), review denied, Wilson v. Ky. Sch. Bds. Ins. Trust, 2004 Ky. LEXIS 25 (Ky. 2004).
Defendant insurers were entitled to summary judgment on plaintiff student's conspiracy and concerted act claims; the insurers' filing of a judicially authorized counterclaim against the student, under a reservation of rights, on behalf of the teacher who sexually abused her was was neither an unlawful nor a tortious act. Wilson v. Horace Mann Ins. Co., 2003 Ky. App. LEXIS 61 (Ky. Ct. App. 2003), review denied, Wilson v. Ky. Sch. Bds. Ins. Trust, 2004 Ky. LEXIS 25 (Ky. 2004).
Defendant insurers were entitled to summary judgment on plaintiff student's outrage claim; the insurers' filing of a judicially authorized counterclaim against the student, under a reservation of rights, on behalf of the teacher who sexually abused her could not be deemed outrageous because the counterclaim was based upon the student's admissions that she had committed perjury. Wilson v. Horace Mann Ins. Co., 2003 Ky. App. LEXIS 61 (Ky. Ct. App. 2003), review denied, Wilson v. Ky. Sch. Bds. Ins. Trust, 2004 Ky. LEXIS 25 (Ky. 2004).
When a teacher's former students sued the teacher's insurer, pursuant to the teacher's assignment of rights, for sexually abusing them, the trial court properly granted summary judgment in favor of the insurer because, under the doctrine of reasonable expectations, the teacher could not reasonably expect that these activities would be covered by his educator's employment liability policy as he was not acting within his educational employment activities when he abused the children. Goodman v. Horace Mann Ins. Co., 100 S.W.3d 769, 2003 Ky. App. LEXIS 65 (Ky. Ct. App. 2003).
Where an insured drove a vehicle owned by a second insured without permission, a non-permissive user exclusion relieved the insurer of any obligation to provide coverage pursuant to KRS304.39-080(5); as a result, the first insured was not entitled to summary judgment. Ky. Farm Bureau Mut. Ins. Co. v. York, — S.W.3d —, 2003 Ky. App. LEXIS 69 (Ky. Ct. App. 2003), aff'd, 156 S.W.3d 291, 2005 Ky. LEXIS 45 (Ky. 2005).
Summary judgment for an insurer was reversed where a farmer's claim of a violation of the Kentucky Unfair Claims Settlement Practices Act (UCSPA), KRS 304.12-230 et seq., was not inconsistent with the purpose, intent, or authority of the Federal Crop Insurance Act, 7 USCS § 1501 et seq., or the Federal Crop Insurance Commission regulations, and was, therefore, not preempted; whether the insurer violated the UCSPA was a question of fact, as was the manner in which the insurer handled the farmer's claim. Dailey v. Am. Growers Ins., 103 S.W.3d 60, 2003 Ky. LEXIS 80 (Ky. 2003).
Insurer was improperly granted summary judgment as to an insured's derivative claims on behalf of his mortgagees because the underlying homeowner's policy provided that they had a valid claim even if the insured's claim was denied, the policy did not explicitly require the mortgagees to notify the insurer of the foreclosures they filed, and any question as to whether the policy's requirement that the mortgagees notify the insurer of a substantial change in risk required notice of the foreclosures had to be resolved in favor of the mortgagees, as insureds. Anderson v. Ky. Growers Ins. Co., 105 S.W.3d 462, 2003 Ky. App. LEXIS 78 (Ky. Ct. App. 2003).
When a county commissioner was also a member of the fiscal court, under Ky. Const. § 144, the county government's merger into an urban county or merged government did not allow an elimination or reduction of the commissioner's compensation, despite Ky. Const. § 3, prohibiting the payment of public funds to an official who had no duties, as his position was constitutionally created, and could not be abolished by the general assembly, so, in the commissioner's declaratory judgment action seeking a determination of his continued right to compensation, the opposing party was incorrectly granted summary judgment. Owens v. Maze, 132 S.W.3d 874, 2003 Ky. App. LEXIS 101 (Ky. Ct. App. 2003), rehearing denied, 2003 Ky. App. LEXIS 205 (Ky. Ct. App. 2003).
Trial court erred in granting summary judgment for defendant paving company where genuine issues of material fact existed with regard to whether the paving company performed its obligations under the highway construction contract in a negligent manner. Gilbert v. Murray Paving Co., 147 S.W.3d 736, 2003 Ky. App. LEXIS 286 (Ky. Ct. App. 2003), rehearing denied, 2004 Ky. App. LEXIS 20 (Ky. Ct. App. 2004).
9. Judgment Properly Granted.
Where abutting landowners challenged an improvement tax levied on them pursuant to an ordinance governing street improvements but the evidence showed that the landowners had notice of the proposed tax and had waited until the improvements were completed to challenge the ordinance, there was no genuine issue of material fact and summary judgment was properly granted to the city. Thomas v. Berea, 557 S.W.2d 214, 1977 Ky. App. LEXIS 828 (Ky. Ct. App. 1977).
Where a patient sued her physician alleging lack of informed consent to a sterilization procedure, there was no genuine issue as to any material fact and summary judgment was properly granted to the physician. Bennett v. Graves, 557 S.W.2d 893, 1977 Ky. App. LEXIS 841 (Ky. Ct. App. 1977).
Provided litigants are given an opportunity to present evidence which reveals the existence of disputed material facts, and upon the trial court's determination that there are no such disputed facts, summary judgment is appropriate. Hoke v. Cullinan, 914 S.W.2d 335, 1995 Ky. LEXIS 140 (Ky. 1995).
Insurer was properly granted summary judgment as to an insured's claim against it because a provision rendering the underlying homeowner's policy void due to the filing of foreclosure was valid and enforceable against the insured. Anderson v. Ky. Growers Ins. Co., 105 S.W.3d 462, 2003 Ky. App. LEXIS 78 (Ky. Ct. App. 2003).
When the administratrix of a decedent's estate sought to prosecute a wrongful death action on behalf of the decedent's child, whom the administratrix had adopted, such an action was precluded because the administratrix's adoption of the child severed the child's legal ties to the decedent, and the child was no longer “the kindred of the deceased,” as contemplated in KRS 411.130(2), defining those on whose behalf a wrongful death action could be maintained, so the person against whom the administratrix brought suit was entitled to summary judgment dismissing the complaint. Sluder v. Marple, 134 S.W.3d 15, 2003 Ky. App. LEXIS 131 (Ky. Ct. App. 2003).
Summary judgment for an employee was properly granted and a decision of a merit system council, that the employee had been terminated without just cause and ordering his reinstatement and back pay, was binding on a county health department and board of health as: (1) KRS 212.636(2) required that the board of health establish a merit system no less stringent than that established by the Kentucky Cabinet for Human Services; (2) the health department had conceded in the administrative appeal that various provisions in KRS ch. 18A, such as former KRS 18A.095(23)(b) and KRS 18A.095(24)(c), renumbered as KRS 18A.095(23)(c), were applicable to its personnel actions under KRS 212.636(2); and (3) Lexington-Fayette Urban County, Ky., Merit System Rules VIII.F.2 and XII.D.3 used the verb “shall,” which was mandatory, and the noun “decision,” which suggested finality as opposed to a mere recommendation, and the merit system rules were binding upon the health department. Lexington-Fayette Urban County Health Dep't v. Lloyd, 115 S.W.3d 343, 2003 Ky. App. LEXIS 218 (Ky. Ct. App. 2003).
Summary judgment was properly entered for an insurer in a declaratory judgment action as: (1) the driver was not entitled to underinsured motorist (UIM) benefits under the clear language of the policy, (2) the interpretation of the policy as not providing UIM benefits was consistent with KRS 304.39-320(2), which required insurers to make available upon request UIM coverage for their customers, (3) the driver's claim that the car was overtaken by the passenger, which caused the accident, was rejected as the car was excluded from the definition of an underinsured motor vehicle in the policy, and (4) the doctrine of reasonable expectations was inapplicable as the policy was unambiguous. Edwards v. Carlisle, 179 S.W.3d 257, 2004 Ky. App. LEXIS 189 (Ky. Ct. App. 2004), review denied, Miller v. Glogower, 2004 Ky. LEXIS 214 (Ky. Sept. 16, 2004).
As plaintiff waited over a year to file suit after being advised that a power of attorney that defendant had prepared should be investigated as to its legality, he knew or should have known of his cause of action against defendant at that time; his suit was properly dismissed on summary judgment as barred by KRS 413.245. Bohlinger v. O'Hara, Ruberg, Taylor, Sloan & Sergent, 2004 Ky. App. LEXIS 317 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 215 (Ky. 2005).
Plaintiffs claimed that their attorneys negligently failed to file a motion to revive their suit against their stepmother within one (1) year after her death as required by KRS 395.278. The suit was properly dismissed on the attorneys' summary judgment motion because no action to revive was needed; as the stepmother's estate had revived her counterclaims against the children, the estate was revived as a party for all purposes. Bohlinger v. O'Hara, Ruberg, Taylor, Sloan & Sergent, 2004 Ky. App. LEXIS 317 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 215 (Ky. 2005).
Circuit court properly granted summary judgment to an insured and his insurer upon proof of a release that an injured party executed in their favor, as: (1) the injured party's claims of mutual mistake, constructive fraud, and incapacity lacked merit; (2) her doctor's misdiagnosis of her bruised knee did not afford her relief from the release; (3) she promptly received a settlement from the insurer for the amount she demanded; (4) she failed to produce evidence that the insurer or the insured violated a legal duty owed to her; and (5) she failed to present any evidence that the insurer engaged in fraud. Coomer v. Phelps, 172 S.W.3d 389, 2005 Ky. LEXIS 298 (2005).
10. Appeal.
An order denying a motion for summary judgment is clearly interlocutory and not appealable, and such an order does not fall in the category of certain interlocutory orders that are reviewable in conjunction with a final judgment. Bell v. Harmon, 284 S.W.2d 812, 1955 Ky. LEXIS 48 (Ky. 1955).
An order granting summary judgment is a final order and forthwith appealable. Bell v. Harmon, 284 S.W.2d 812, 1955 Ky. LEXIS 48 (Ky. 1955).
Court of Appeal's refusal to review order denying summary judgment can in no sense prejudice the substantive rights of the party making the motion, since he still has the right to establish the merits of his motion upon the trial of the cause. Bell v. Harmon, 284 S.W.2d 812, 1955 Ky. LEXIS 48 (Ky. 1955).
11. Findings and Conclusions of Court.
On a motion for summary judgment there is no procedural requirement that the court attach findings of fact and conclusions of law; where the court chose to include findings and conclusions with its first judgment but did not include them in its corrected judgment, it did not commit error as a matter of law. Pattie A. Clay Infirmary Asso. v. First Presbyterian Church, 605 S.W.2d 52, 1980 Ky. App. LEXIS 368 (Ky. Ct. App. 1980).
There is no procedural requirement for the court, in rendering a summary judgment, to attach findings of fact or conclusions. Wilson v. Southward Inv. Co., 675 S.W.2d 10, 1984 Ky. App. LEXIS 569 (Ky. Ct. App. 1984).
12. Dismissal.
While dismissal was noted by trial court to be pursuant to this rule, appellate court would treat it as being under CR 12.02(f) and CR 12.03 where it could not determine whether matters outside the pleadings were presented. Feathers v. State Farm Fire & Casualty Co., 667 S.W.2d 693, 1983 Ky. App. LEXIS 385 (Ky. Ct. App. 1983).
13. Genuine Issue of Material Fact.
Corrections Department was entitled to summary judgment on inmate petition for declaratory judgment concerning disciplinary sanctions imposed upon him where inmate did not raise specific and genuine issues of material fact sufficient to overcome presumption that Department had acted correctly. Smith v. O'Dea, 939 S.W.2d 353, 1997 Ky. App. LEXIS 9 (Ky. Ct. App. 1997).
Although the sellers' responses to a disclosure statement did not constitute warranties in themselves, they became actionable warranties when the parties' contract explicitly incorporated them; summary judgment in the sellers' favor was therefore improper, but summary judgment in the buyer's favor would likewise have been improper, because there was a genuine issue of material fact as to whether the buyers lied in their disclosure statement. McLellan v. Yeager, — S.W.3d —, 2003 Ky. App. LEXIS 38 (Ky. Ct. App. 2003), aff'd, 177 S.W.3d 807, 2005 Ky. LEXIS 360 (Ky. 2005).
14. Standard of Review.
In a trust dispute where a declaration was sought regarding trust assets, the standard of review applicable to summary judgments was used on appeal, rather than the clearly erroneous standard of review, because the trial court recited the summary judgment standard in its findings of fact, conclusions of law, and judgment. Moreover, a stipulation and agreed order, drafted by a widow's counsel and establishing the briefing schedule on the widow's motion for declaratory relief, identified the pending motion as a motion for summary judgment, and the record did not reflect that a trial of any sort was held in the matter. Ladd v. Ladd, 323 S.W.3d 772, 2010 Ky. App. LEXIS 178 (Ky. Ct. App. 2010).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Alternate Motion to Dismiss or for Summary Judgment, Form 51.14.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Alternate Motion for Judgment on the Pleadings for Summary Judgment Form 51.18.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Judgment on the Pleadings (Ky. CR 12.03), § 30.11.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Judgment on the Pleadings, Form 51.17.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Summary Judgment (Defendant), Form 51.04.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), § 58.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Motions and Notices, § 52.00.
Rule 56.02.  For defending party.
Text
A party against whom a claim, counterclaim, or cross claim is asserted or a declaratory judgment is sought may, at any time, move with or without supporting affidavits for a summary judgment in his favor as to all or any part thereof.
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1. Purpose.
This rule was never intended to be a substitute for a court trial in cases where a party has not had an opportunity to present all the facts which might help lead the court to a just determination of the cause. Sheppard v. Immanuel Baptist Church, 353 S.W.2d 212, 1961 Ky. LEXIS 5 (Ky. 1961).
Court did not err in considering affidavits of defendant's attorney supporting a motion to dismiss for failure to state a claim in a personal injury suit against fellow servant, for there is no requirement that the affidavit be that of the party. Johnson v. Lohre, 508 S.W.2d 785, 1974 Ky. LEXIS 633 (Ky. 1974), overruled, Brooks v. Burkeen, 549 S.W.2d 91, 1977 Ky. LEXIS 407 (Ky. 1977), overruled in part, Brooks v. Burkeen, 549 S.W.2d 91, 1977 Ky. LEXIS 407 (Ky. 1977).
It was error for the trial court to grant summary judgment against plaintiff in a medical malpractice action for failure to meet the terms of a scheduling order respecting discovery. This rule is not to be used as a sanctioning tool. Ward v. Housman, 809 S.W.2d 717, 1991 Ky. App. LEXIS 24 (Ky. Ct. App. 1991).
2. Application.
Where the injured party, who suffered from a liver condition, became sick after eating raw oysters due to a bacteria commonly and naturally found in raw oysters, the restaurant owner was not entitled to summary judgment pursuant to CR 56 in the injured party's products liability action; a jury could have found that the restaurant had a duty to warn of the latent risk posed by this bacteria to those with liver conditions and other health problems. Edwards v. Hop Sin, Inc., 140 S.W.3d 13, 2003 Ky. App. LEXIS 213 (Ky. Ct. App. 2003).
In the hotel owner's action against the franchising company alleging fraud, breach of contract, and detrimental reliance, the franchising company was entitled to summary judgment under CR 56; where the hotel owner relied upon the oral statement of the vice president of the franchising company that the franchise would be granted, but the owner had signed a written statement that the company made no oral promises about such matters; thus, the owner could not rely on the oral promise. Rivermont Inn, Inc. v. Bass Hotels & Resorts, Inc., 113 S.W.3d 636, 2003 Ky. App. LEXIS 192 (Ky. Ct. App. 2003).
Even if a truck owner breached his duty to an injured person when the truck owner left the truck in a private driveway with the ignition key on the floorboard, the negligence of a thief who stole the truck and struck the injured person was a superseding cause, which broke the chain of causation and relieved the truck owner from liability; summary judgment for the truck owner in a claim brought by the injured person was affirmed. Bruck v. Thompson, 131 S.W.3d 764, 2004 Ky. App. LEXIS 76 (Ky. Ct. App. 2004).
Trial court did not err in granting summary judgment to the insurer on the injured party's claim for basic reparations benefits; since the injured party was not insured at the time of the collision forming the basis for the claim, the injured party was not entitled to basic reparations benefits, and, thus, could not acquire the statutory subrogation right conferred on reparations obligors. Bartlett v. Prime Ins. Syndicate, Inc., 156 S.W.3d 299, 2004 Ky. App. LEXIS 122 (Ky. Ct. App. 2004), review denied, Bartlett v. Prime Ins. Syndicate, — S.W.3d —, 2005 Ky. LEXIS 552 (Ky. Mar. 9, 2005).
Workers' compensation was the exclusive remedy of an injured worker who suffered a hearing loss at work when a supervisor sounded a boat horn as part of an overall plan to motivate employees, and the employer and the supervisors were thus immune from civil suit pursuant to KRS 342.690; there was no evidence of an ill intent or motive on the supervisor's part, and summary judgment in favor of the employer and the supervisors in the injured worker's civil suit was affirmed. Haines v. Bellsouth Telcoms., Inc., 133 S.W.3d 497, 2004 Ky. App. LEXIS 104 (Ky. Ct. App. 2004).
3. Conversion of Motion to Dismiss.
Where a complaint alleged some kind of an ownership interest on the part of the class the plaintiffs claimed to represent in the assets sold by the defendants, the depositions submitted by the defendants on the motion to dismiss showed that the asserted claim of ownership had no basis in fact and, since ownership was essential to the plaintiffs' claim and they were unable to show their ability to produce any proof of ownership, the trial court properly granted summary judgment for the defendants. Mullins v. Weatherly, 298 S.W.2d 673, 1957 Ky. LEXIS 377 (Ky. 1957).
Where matters outside the record are presented in support of a motion to dismiss on the ground that the complaint does not state a claim for which relief can be granted, and such matters are not excluded by the court, the motion to dismiss is converted to one for summary judgment under this rule. McCray v. Lake Louisvilla, 332 S.W.2d 837, 1960 Ky. LEXIS 171 (Ky. 1960).
Where the defendants moved to dismiss the complaint on the ground that it did not state a claim for which relief could be granted, an affidavit in support of the motion to dismiss had the effect of introducing the record of the original prohibition proceeding decided by the Court of Appeals, since the affidavit stated that the facts alleged in the complaint were the same facts pleaded in the original proceeding. McCray v. Lake Louisvilla, 332 S.W.2d 837, 1960 Ky. LEXIS 171 (Ky. 1960).
4. Answer a Prerequisite.
The trial court erred in granting defendants' motion for summary judgment since the defendants should have been required to file an answer and, if an issue had been raised, then proof should have been heard. Bryant v. Troutman, 287 S.W.2d 918, 1956 Ky. LEXIS 483 (Ky. 1956).
5. On Remand.
Where on a remand after an appeal the opinion did not direct a trial but directed further proceedings in conformity with the opinion, the entry of a summary judgment was proper if justified by the record. Shreve v. Taylor County Public Library Board, 431 S.W.2d 861, 1968 Ky. LEXIS 378 (Ky. 1968).
6. Sufficiency of Motion.
A motion for summary judgment by codefendant bank was sufficient to authorize the judgment rendered by the circuit court because the bank's motion brought out the issues between each of the parties and because no material fact was at issue. Columbia Amusement Co. v. Hughes, 375 S.W.2d 813, 1964 Ky. LEXIS 433 (Ky. 1964).
7. Evidentiary Matter.
The sufficiency of the allegations of a pleading alone may not determine the right to a summary judgment, but where the allegation is supported by an exhibit which is evidentiary in character, such as a release, and that exhibit is legally sufficient to defeat a cause of action, it may be properly regarded the same as would be an uncontradicted supporting affidavit and authorize a summary judgment. Daniel v. Turner, 320 S.W.2d 135, 1959 Ky. LEXIS 222 (Ky. 1959).
Testimony of plaintiff in a case against the defendant to which plaintiff was not a party was not a judicial admission justifying a summary judgment against the plaintiff. Bartman v. Derby Constr. Co., 395 S.W.2d 360, 1965 Ky. LEXIS 140 (Ky. 1965).
8. Factual Questions.
Whether an attorney, upon discovering discrepancies between the deed description and the survey description of property, the title to which he was retained to examine, in the exercise of that degree of care owed a client by his attorney should have pursued an inquiry or reported the circumstances to his clients is a factual question that cannot be resolved in the attorney's favor as a matter of law by summary judgment. Owen v. Neely, 471 S.W.2d 705, 1971 Ky. LEXIS 248, 59 A.L.R.3d 1171 (Ky. 1971).
Where only evidence presented on whether religious organization's activities at state fair were proselytizing and solicitation or were retail sales, was an affidavit by Director of Sales and Severance Tax Division stating ultimate fact that defendant engaged in retail sales and affidavit of leader of devotees that they proselytized but did not engage in sales, the facts, upon being construed against the Commonwealth under this rule, precluded summary judgment for the Commonwealth, since it cannot be concluded as a matter of law that the religious organization was engaged in selling at retail under KRS 139.100, 139.110 and 139.120. International Soc. for Krishna Consciousness, Inc. v. Commonwealth, 610 S.W.2d 910, 1980 Ky. App. LEXIS 406 (Ky. Ct. App. 1980).
In litigation concerning injuries from asbestos-related illnesses, summary judgment in favor of the manufacturers of asbestos products which were used at the complaining employees' place of work was improperly granted because it was undisputed that the employees worked where the manufacturers' products were used, and the employees' expert opined that once asbestos fiber was released into the air it would remain there for long periods of time and would travel substantial distances, creating genuine fact issues as to whether asbestos particles from the manufacturers' products caused the employees' illnesses. Bailey v. N. Am. Refractories Co., 95 S.W.3d 868, 2001 Ky. App. LEXIS 1610 (Ky. Ct. App. 2001).
9. Right to Discovery.
Entry of summary judgment did not improperly deprive person against whom judgment was entered of discovery opportunities. Freeman v. Logan, 475 S.W.2d 636, 1972 Ky. LEXIS 408 (Ky. 1972).
10. Scope of Review.
Where trial court has granted defendant's motion for summary judgment, the scope of appellate review is two-fold. The trial court must have found (1) that there was no genuine issue of material fact, and (2) that defendant was entitled to judgment as a matter of law. Sexton v. Taylor County, 692 S.W.2d 808, 1985 Ky. App. LEXIS 608 (Ky. Ct. App. 1985).
11. Judgment Improperly Granted.
The trial court violated a taxpayer's due process rights by ruling on the merits of its action alleging the gross receipts utilities tax imposed on it by a county board of education violated its constitutional rights, sua sponte. Storer Communications of Jefferson County, Inc. v. Oldham County Bd. of Educ., 850 S.W.2d 340, 1993 Ky. App. LEXIS 47 (Ky. Ct. App. 1993).
Summary judgment was improperly granted to the seller of a handgun to an 18-year-old in a common law negligence action; while violation of 18 USCS § 922(b) did not create a private right of action that would support a claim of negligence per se, plaintiffs, an injured minor and her parents, had the right to have a jury consider whether the sale of the gun to the 18-year-old was reasonable in light of 18 USCS § 922(b) and in light of the fact that the sale also violated the seller's rules on sales to persons under the age of 21. Hicks v. T & M Jewelry, Inc., — S.W.3d —, 2003 Ky. App. LEXIS 188 (Ky. Ct. App. 2003), aff'd, 189 S.W.3d 526, 2006 Ky. LEXIS 102 (Ky. 2006).
Violation of statutory rights could have led to a finding of “bad faith” on the part of a jailer and a deputy, which would have precluded qualified official immunity in a claim brought against them by an inmate injured during a work project; summary judgment in favor of the jailer and the deputy on the inmate's claims against them in their individual capacities was reversed. Sloas v. Rowan County, 2003 Ky. App. LEXIS 226 (Ky. Ct. App. 2003), rehearing denied, 2003 Ky. App. LEXIS 288 (Ky. Ct. App. 2003), aff'd in part, rev'd in part, 201 S.W.3d 469, 2006 Ky. LEXIS 237 (Ky. 2006).
Material question of fact as to when plaintiffs made their claim for medical expenses from an insurer precluded granting summary judgment to the insurer on plaintiffs' bad faith claim filed under KRS 446.070 and KRS 304.12-230. Hartley v. Geico Cas. Co., — S.W.3d —, 2004 Ky. App. LEXIS 270 (Ky. Ct. App. 2004), vacated, — S.W.3d —, 2006 Ky. LEXIS 340 (Ky. July 20, 2006).
As a contractor's complaint against a construction manager, claiming it supplied faulty information and guidance, sufficiently alleged a claim of negligent misrepresentation under the Restatement (Second) of Torts § 552, which was adopted by the Kentucky Supreme Court, the trial court improperly dismissed the contractor's claims on summary judgment on grounds that the manager owed no duty to the contractor because there was no privity of contract. Presnell Constr. Managers, Inc. v. EH Constr., LLC, 134 S.W.3d 575, 2004 Ky. LEXIS 114 (Ky. 2004).
In an administratrix' action alleging that a state trooper was negligent in causing a fatal automobile collision, summary judgment in favor of the trooper on the basis of qualified immunity was improperly granted. The trooper's act of responding to an emergency call was a ministerial act and, although the trooper made decisions during the course of driving, the act of safely driving the police cruiser was not an act that required any deliberation or the exercise of judgment; since qualified immunity did not attach to ministerial acts, and since the question of whether the trooper was negligent in operating his police cruiser was for the trier of fact, summary judgment was improperly granted. Jones v. Lathram, 150 S.W.3d 50, 2004 Ky. LEXIS 218 (Ky. 2004).
Summary judgment was improperly granted to an architect based on the ground that the general contractor had not stated a claim for negligent misrepresentation where the contractor asserted that the architect's plans upon which it relied were negligently prepared, thereby causing a delay in the project and additional costs. D.W. Wilburn, Inc. v. K. Norman Berry Assocs., — S.W.3d —, 2016 Ky. App. LEXIS 206 (Ky. Ct. App. 2016).
Economic loss rule did not apply to a claim of negligent misrepresentation in the architect/contractor scenario, and thus, the architect was not entitled to summary judgment on the basis of that rule. D.W. Wilburn, Inc. v. K. Norman Berry Assocs., — S.W.3d —, 2016 Ky. App. LEXIS 206 (Ky. Ct. App. 2016).
Architect was not entitled to summary judgment on the basis of waiver or release where nothing in the change orders or application for final payment waived or released a negligent misrepresentation claim against it. D.W. Wilburn, Inc. v. K. Norman Berry Assocs., — S.W.3d —, 2016 Ky. App. LEXIS 206 (Ky. Ct. App. 2016).
Circuit court erred in granting a software developer partial summary judgment for the unpaid balance of a promissory note where the parties'  contribution agreement clearly treated source codes as discrete from software, by not turning over the source codes when requested, the developer was the first to breach the agreement, and as a result, the developer's breach excused the obligation of the LLC to perform under the agreement. Mostert Grp., LLC v. Mostert, — S.W.3d —, 2017 Ky. App. LEXIS 630 (Ky. Ct. App. 2017).
12. Summary Judgment Properly Granted.
Trial court properly entered summary judgment in favor of a hospital and dismissed a doctor's suit seeking a declaration that he was not under investigation when he resigned and seeking an order enjoining the hospital from filing a Health Care Quality Improvement Act, specifically 42 USCS § 11133, report where: (1) there was at most a technical failure to abide by the hospital bylaws regarding investigations; (2) the review was conducted by the hospital, not by a staff member; (3) the review was focused on the doctor's competence, about which the doctor's peers had major concerns; and (4) the review was the precursor to a professional review action, which was foreclosed only by the doctor's last-minute resignation. Omar v. Jewish Hosp. Healthcare Servs., Inc., 153 S.W.3d 845, 2004 Ky. App. LEXIS 50 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 74 (Ky. Feb. 9, 2005).
Where an emergency medical technician (EMT) failed to show that: (1) a premises owner owed him a duty of care to assist him in transporting a patient, who was lying on a stretcher, down a number of stairs, (2) there was any deviation from the standard of care owed to the EMT, or (3) the EMT was injured as a direct result of any failure on the part of the premises owner to perform, the premises owner was properly granted summary judgment in the EMT's personal injury action against it. Maggard v. Conagra Foods, Inc., 168 S.W.3d 425, 2005 Ky. App. LEXIS 35 (Ky. Ct. App. 2005), review denied, 2005 Ky. LEXIS 266 (Ky. 2005).
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1. In General.
A summary judgment must be cautiously granted. Hoskins' Adm'r v. Kentucky Ridge Coal Co., 277 S.W.2d 57, 1955 Ky. LEXIS 466 (Ky. 1955).
Summary judgment should be granted only when no genuine issues of material fact exist, and a party is entitled to judgment on the law applicable to the facts as established. Ingram v. Ingram, 283 S.W.2d 210, 1955 Ky. LEXIS 296 (Ky. 1955).
One party cannot compel the other to try his case on a motion for summary judgment. Robert Simmons Constr. Co. v. Powers Regulator Co., 390 S.W.2d 901, 1965 Ky. LEXIS 383 (Ky. 1965).
Summary judgment is proper when it is manifest that the opposing party could not strengthen his case at trial and the moving party would be entitled ultimately and inevitably to a directed verdict. Robert Simmons Constr. Co. v. Powers Regulator Co., 390 S.W.2d 901, 1965 Ky. LEXIS 383 (Ky. 1965); Adkins v. Greyhound Corp., 357 S.W.2d 860, 1962 Ky. LEXIS 151 (Ky. 1962); Mario's Pizzeria, Inc. v. Federal Sign & Signal Corp., 379 S.W.2d 736, 1964 Ky. LEXIS 259 (Ky. 1964).
It is the duty of the court to render a summary judgment forthwith if there is no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law. Bennett v. Southern Bell Tel. & Tel. Co., 407 S.W.2d 403, 1966 Ky. LEXIS 155 (Ky. 1966).
The court may enter summary judgment if the claims or defenses have no substance, or the controlling facts are not in dispute, or the only controversy relates to immaterial matters. Bennett v. Southern Bell Tel. & Tel. Co., 407 S.W.2d 403, 1966 Ky. LEXIS 155 (Ky. 1966).
A summary judgment is authorized only when there exists no genuine issue as to any material fact and the moving party is entitled to a judgment as a matter of law. Roberts v. Davis, 422 S.W.2d 890, 1967 Ky. LEXIS 47 (Ky. 1967); Isaacs v. Cox, 431 S.W.2d 494, 1968 Ky. LEXIS 365 (Ky. 1968).
A party moving for summary judgment on the pleadings should not succeed unless a right to judgment is shown with such clarity that there is no room left for controversy and it is established that the adverse party cannot prevail under any circumstances. Isaacs v. Cox, 431 S.W.2d 494, 1968 Ky. LEXIS 365 (Ky. 1968)Stewart v. Lawson, 437 S.W.2d 733, 1969 Ky. LEXIS 449 (Ky. 1969).
Summary judgment procedure is designed to expedite the disposition of cases and avoid unnecessary trials when no genuine issues of fact are raised. Dossett v. New York Mining & Mfg. Co., 451 S.W.2d 843, 1970 Ky. LEXIS 424 (Ky. 1970).
Summary judgment procedure should be used with caution in tort cases. Dossett v. New York Mining & Mfg. Co., 451 S.W.2d 843, 1970 Ky. LEXIS 424 (Ky. 1970).
The record must be viewed in a light most favorable to the party opposing the motion for summary judgment. Dossett v. New York Mining & Mfg. Co., 451 S.W.2d 843, 1970 Ky. LEXIS 424 (Ky. 1970).
Despite existence of rule, summary judgment was a device to be used with extreme caution and was not a substitute for a trial. Shelanie v. National Fireworks Asso., 487 S.W.2d 921, 1972 Ky. LEXIS 87 (Ky. 1972).
Findings of fact are not necessary in summary judgments. Pence Mortg. Co. v. Stokes, 559 S.W.2d 500, 1977 Ky. App. LEXIS 869 (Ky. Ct. App. 1977).
Trial court properly granted summary judgment in favor of appellant shareholder on the issue of the validity of a share-transfer agreement, as appellant's agreement not to seek a dissolution of the corporation was sufficient consideration, and parol evidence was properly admitted on this issue. Coyle v. Schwartz, 2004 Ky. App. LEXIS 75 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 79 (Ky. 2005).
Trial court erred in granting partial summary judgment in favor of appellee shareholder, finding a stock-valuation provision unenforceable as a penalty, because the contract's “mutual agreement” provision was a permissible stock-valuation method; that the parties never revalued the stock did not make the provision unenforceable. Coyle v. Schwartz, 2004 Ky. App. LEXIS 75 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 79 (Ky. 2005).
Trial court properly granted summary judgment in favor of appellant shareholder on the issue of the validity of a shareholders' cross-purchase agreement, as the agreement was supported by valuable consideration: the parties' mutual benefits and concomitant detriments. Coyle v. Schwartz, 2004 Ky. App. LEXIS 75 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 79 (Ky. 2005).
2. Purpose.
Summary judgment procedure is provided not for a determination of factual issues but rather for a determination of whether there are genuine issues as to material facts between parties to law suits so that if there are genuine issues as to facts, or if there are reasonable doubts as to whether there are genuine issues concerning material facts, then summary judgments should be denied. Proctor v. Cranfill, 280 S.W.2d 494, 1955 Ky. LEXIS 157 (Ky. 1955).
The purpose of summary judgment procedure is to expedite disposition of civil cases and to avoid unnecessary trials where no genuine issues of fact are raised. Continental Casualty Co. v. Belknap Hardware & Mfg. Co., 281 S.W.2d 914, 1955 Ky. LEXIS 213 (Ky. 1955).
A summary judgment cannot be used for the purpose of testing the sufficiency of a party's evidence; where there is a genuine issue of a material fact and it is properly joined by the pleadings, the trial is the only battleground and until the time of the trial every litigant must have the opportunity to search for and secure whatever evidence may be necessary to perfect his case and, unless it is manifestly impossible for him to produce it, he cannot be forced to a premature showdown in that respect by a motion for summary judgment. Payne v. Chenault, 343 S.W.2d 129, 1960 Ky. LEXIS 102 (Ky. 1960).
The function of a motion for summary judgment is to secure final judgment as a matter of law when there is no genuine issue of a material fact. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
Summary judgment should be used as a means of granting a permanent injunction only in those cases where the showing is very clear and convincing. La Vielle v. Seay, 412 S.W.2d 587, 1966 Ky. LEXIS 19 (Ky. 1966).
Summary judgment procedure is designed to promote the expeditious disposition of cases and to avoid unnecessary trials when no genuine issue of facts is raised. Preston v. Elm Hill Meats, Inc., 420 S.W.2d 396, 1967 Ky. LEXIS 105 (Ky. 1967).
The true purpose of a summary judgment is to terminate litigation when, as a matter of law, it appears that it would be impossible for the respondent to produce evidence at the trial warranting a judgment in his favor and against the movant. Roberson v. Lampton, 516 S.W.2d 838, 1974 Ky. LEXIS 171 (Ky. 1974).
Summary judgment procedure is designed to expedite the disposition of cases and avoid unnecessary trials when no genuine issues of fact are raised. Green v. Bourbon County Joint Planning Com., 637 S.W.2d 626, 1982 Ky. LEXIS 281 (Ky. 1982).
The judicial purpose of a summary judgment is to expedite disposition of civil cases and to avoid unnecessary trials. Transportation Cabinet, Bureau of Highways v. Leneave, 751 S.W.2d 36, 1988 Ky. App. LEXIS 67 (Ky. Ct. App. 1988).
3. Application.
A summary judgment may be invoked in any case where the record shows that there is no real issue as to any material fact with respect to a particular claim or part thereof or defense thereto. Continental Casualty Co. v. Belknap Hardware & Mfg. Co., 281 S.W.2d 914, 1955 Ky. LEXIS 213 (Ky. 1955).
Summary judgment is appropriate only where there is no genuine issue on the controlling facts of the case and a checkmate is certain. Teague v. Reid, 340 S.W.2d 235, 1960 Ky. LEXIS 27 (Ky. 1960).
Summary judgment is proper only where the trial court, drawing all factual inferences in favor of the nonmoving party, can conclude that there are no issues as to any material fact and that the moving party is entitled to judgment as a matter of law. Fischer v. Jeffries, 697 S.W.2d 159, 1985 Ky. App. LEXIS 725 (Ky. Ct. App. 1985).
In a malpractice action, the plaintiff's failure to produce expert testimony concerning the defendants' alleged negligence was an inappropriate basis for summary judgment; the lower court erroneously attempted to substitute the summary judgment standard of this rule for the discovery procedures of CR 37.01 and 37.02. Poe v. Rice, 706 S.W.2d 5, 1986 Ky. App. LEXIS 1042 (Ky. Ct. App. 1986).
Summary judgment is to be cautiously applied, especially in actions involving allegations of negligence. All doubts are to be resolved in the nonmovants' favor. Poe v. Rice, 706 S.W.2d 5, 1986 Ky. App. LEXIS 1042 (Ky. Ct. App. 1986).
Summary judgment is to be cautiously applied and should not be used as a substitute for trial. It should only be used to terminate litigation when, as a matter of law, it appears that it would be impossible for the respondent to produce evidence at the trial warranting a judgment in his favor and against the movant. It is vital that litigants not be severed from their right of trial, if they do in fact have valid issues to try, just for the sake of efficiency and expediency. Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W.2d 476, 1991 Ky. LEXIS 35 (Ky. 1991).
Where an owner's check contained a conspicuous statement that it was tendered as full satisfaction of a paver's claim pursuant to KRS 355.3-311(2), (4), when the check was cashed, the claim was discharged despite a notation of protest pursuant to KRS 355.1-207; therefore, the trial court's grant of summary judgment to the owner was proper. Morgan v. Crawford, 106 S.W.3d 480, 2003 Ky. App. LEXIS 103 (Ky. Ct. App. 2003).
When the state highway department condemned crossing easements across a railroad, the railroad's expert's measure of the diminution in the fair market value of the railroad's right-of-way was improperly based on non-compensable expenses for maintaining and operating the crossings and speculative litigation and clean-up costs for predicted accidents at the crossings over the next 20 years, and, as a result, the railroad presented no competent valuation evidence showing the damages it was entitled to, so the highway department was entitled to summary judgment. Commonwealth v. R.J. Corman R.R. Company/Memphis Line, 116 S.W.3d 488, 2003 Ky. LEXIS 211 (Ky. 2003).
When a neighborhood association alleged that a fiscal court's agreement with a solid waste disposal company, providing for solid waste disposal in unincorporated areas of a county, as well as expansion of the company's landfill, granted a franchise in violation of Ky. Const. § 164, because it was not publicly advertised or bid, the association was entitled to summary judgment because the fiscal court granted the company a right not available to the citizens at large by granting the company the right to expand its landfill. BFI Waste Sys. of N. Am., Inc. v. Huntington Woods Neighborhood Ass'n, 134 S.W.3d 624, 2003 Ky. App. LEXIS 295 (Ky. Ct. App. 2003).
Inmate transferred from a Virginia correctional facility to a Kentucky correctional facility was not entitled to have Virginia's prison disciplinary rules and regulations applied while incarcerated in the Kentucky facility under the Interstate Corrections Compact (ICC), KRS 196.610, because both the implementing transfer contract and art. IV(e) of the ICC indicated that the prison rules and regulations of the receiving state, Kentucky, applied and requiring receiving states to learn the policies and procedures of each sending state would have thwarted the ICC's purpose of developing a cooperative prison program; thus, the inmate's request for declaratory relief was properly decided adversely to the inmate. Vigue v. Underwood, 139 S.W.3d 168, 2004 Ky. App. LEXIS 24 (Ky. Ct. App. 2004).
When a county employee sued various county governmental bodies and officials under state law and 42 USCS § 1983 regarding the termination of his employment, summary judgment was properly granted to the governmental bodies and to an official sued in his official capacity as to the employee's state law claims because the governmental bodies were immune and the official was entitled to qualified official immunity since the decision he made to terminate the employee's employment, despite the contrary decision of the county's merit board, which the trial court later reversed, was a discretionary act done in a legally uncertain environment. Jefferson County Fiscal Court v. Peerce, 132 S.W.3d 824, 2004 Ky. LEXIS 51 (Ky. 2004).
When a county employee sued various county governmental bodies and officials under state law and 42 USCS § 1983 regarding the termination of his employment, summary judgment was improperly granted to the governmental bodies as to the employee's claims under 42 USCS § 1983 because they were not immune from liability, since, under federal law, which defined the defenses to a 42 USCS § 1983 claim, they were not agencies of state government entitled to protection under the Eleventh Amendment. Jefferson County Fiscal Court v. Peerce, 132 S.W.3d 824, 2004 Ky. LEXIS 51 (Ky. 2004).
When a county employee sued various county governmental bodies and officials under state law and 42 USCS § 1983 regarding the termination of his employment, summary judgment was properly granted to an official sued individually who made the decision to terminate the employee's employment, despite a contrary decision by the county merit board, because he was entitled to qualified immunity, as his discretionary decision, which the court later reversed, was made in a legally uncertain environment. Jefferson County Fiscal Court v. Peerce, 132 S.W.3d 824, 2004 Ky. LEXIS 51 (Ky. 2004).
Where a former state employee alleged that the hearing procedures of a state agency were an abuse of authority and violated state law, as both were types of disclosures protected by the Kentucky Whistleblower Act, KRS 61.102, to the extent that the Circuit Court based its summary judgment in favor of the employer on the belief that KRS 61.102 categorically excluded disclosures made in the course of litigation from protection under the Act, it erred. Davidson v. Commonwealth, 152 S.W.3d 247, 2004 Ky. App. LEXIS 311 (Ky. Ct. App. 2004).
While no expert was needed to establish legal malpractice based upon a lawyer's alleged failure to timely communicate a plea offer to his client in a criminal case, postconviction relief was a prerequisite to a malpractice case based on criminal representation; although a trial court erred in granting summary judgment in favor of the lawyer based solely on the client's failure to identify an expert witness, the summary judgment was nevertheless affirmed since the client had not obtained exoneration from his conviction and sentence through postconviction relief. Stephens v. Denison, 150 S.W.3d 80, 2004 Ky. App. LEXIS 327 (Ky. Ct. App. 2004).
Circuit Court erred in granting summary judgment against a golf cart manufacturer and a taxpayer on standing grounds, as the manufacturer, as a disappointed bid contractor, had standing to challenge the State of Kentucky Finance and Administration Cabinet's decision awarding a government contract to a competitive bidder on the grounds that it was arbitrary and capricious; further, the taxpayer had standing to challenge a bid contract award where there was proof of arbitrariness or capriciousness, and under the general rule that taxpayers had standing to sue where they have suffered a distinct injury. Yamaha Motor Mfg. Corp. of Am. v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 239 (Ky. Ct. App. 2005), aff'd, 237 S.W.3d 203, 2007 Ky. LEXIS 203 (Ky. 2007).
Circuit court erred in granting summary judgment against a golf cart manufacturer and a taxpayer on standing grounds, as the manufacturer, as a disappointed bid contractor, had standing to challenge the State of Kentucky Finance and Administration Cabinet's decision awarding a government contract to a competitive bidder on the grounds that it was arbitrary and capricious; further, the taxpayer had standing to challenge a bid contract award where there was proof of arbitrariness or capriciousness, and under the general rule that taxpayers had standing to sue where they have suffered a distinct injury. Yamaha Motor Mfg. Corp. of Am. v. Commonwealth, — S.W.3d —, 2005 Ky. App. LEXIS 239 (Ky. Ct. App. 2005), aff'd, 237 S.W.3d 203, 2007 Ky. LEXIS 203 (Ky. 2007).
When it is apparent that summary judgment has been granted as a sanction for failure of a party to meet a discovery deadline, this is an improper use of CR 56.03. Collier v. Caritas Health Servs., — S.W.3d —, 2007 Ky. App. LEXIS 425 (Ky. Ct. App. 2007), rev'd, Blankenship v. Collier, 302 S.W.3d 665,  2010 Ky. LEXIS 4 (Ky. 2010).
Circuit Court's grant of doctor's and medical center's motions for summary judgment based on plaintiff patient's failure to disclose his expert witnesses was improper; it was inappropriate to use a CR 56 summary judgment to resolve what was essentially a procedural dispute as to the need for an expert, the disclosure of the expert's identity, and the substance of the testimony. Collier v. Caritas Health Servs., — S.W.3d —, 2007 Ky. App. LEXIS 425 (Ky. Ct. App. 2007), rev'd, Blankenship v. Collier, 302 S.W.3d 665,  2010 Ky. LEXIS 4 (Ky. 2010).
4. Notice.
A notice of motion for summary judgment mailed to an incorrect address and not received by the addressee is not in compliance with CR 5.02. McAtee v. Wigland of Louisville, Inc., 457 S.W.2d 265, 1970 Ky. LEXIS 197 (Ky. 1970).
The requirement of this rule, that the motion for summary judgment be served at least 10 days before the time fixed for the hearing, may be waived absent a showing of prejudice; accordingly, where the opposing counsel did not object to the hearing date, did not ask for a continuance, did not argue against the motion on the day of the hearing, and had not shown any prejudice by having fewer than 10 days' notice of the hearing, the trial court did not err in waiving the 10-day requirement and granting summary judgment against the opposing party. Equitable Coal Sales, Inc. v. Duncan Machinery Movers, Inc., 649 S.W.2d 415, 1983 Ky. App. LEXIS 285 (Ky. Ct. App. 1983).
5. Court's Function.
In passing upon a motion for summary judgment, it is no part of the court's function to decide issues of fact but only to determine whether there are such issues to be tried. Mitchell v. Jones, 283 S.W.2d 716, 1955 Ky. LEXIS 325 (Ky. 1955).
On motion for summary judgment, it is the duty of the trial court to determine whether there is a genuine issue as to any material fact, and whether the moving party is entitled to a judgment as a matter of law. Bell v. Louisville Motors, Inc., 573 S.W.2d 351, 1978 Ky. App. LEXIS 606 (Ky. Ct. App. 1978).
The trial court must examine the evidentiary material, not in order to decide any issue of fact but only to determine if a real issue does exist. It is not necessary that there must be many genuine issues of fact; it is sufficient to deny the granting of a summary judgment even though the genuine issue of a material fact may be small. Green v. Bourbon County Joint Planning Com., 637 S.W.2d 626, 1982 Ky. LEXIS 281 (Ky. 1982).
If a trial court determines that the controlling material facts are not in dispute even though a dispute exists as to immaterial facts, it may enter a summary judgment. Rone v. Daviess County Bd. of Education, 655 S.W.2d 28, 1983 Ky. App. LEXIS 332 (Ky. Ct. App. 1983).
Although the standard or burden of persuasion on a party moving for summary judgment is that there is no genuine issue of material fact, the court is specifically not required to make findings under this rule. Allen v. Martin, 735 S.W.2d 332, 1987 Ky. App. LEXIS 545 (Ky. Ct. App. 1987).
It is not necessary for the court, in granting summary judgment, to recite that there is no genuine issue of material fact or that a party is entitled to judgment as a matter of law. Smith v. Food Concepts, Inc., 758 S.W.2d 437, 1988 Ky. App. LEXIS 147 (Ky. Ct. App. 1988).
Mere occurrence of inclement weather outside and the presence of a puddle near the entryway cannot put a customer on notice that the entire surrounding floor is dangerous, or the floor throughout the entire store is dangerous; that is not part of the court's calculus when determining if summary judgment is appropriate, nor should it be, as the weight to be given to such factors is within the province of the jury. Dick's Sporting Goods, Inc. v. Webb, 413 S.W.3d 891, 2013 Ky. LEXIS 578 (Ky. 2013).
6. Without Motion.
Where the overruling of the defendant's motion for summary judgment necessarily would require a determination that the plaintiffs were entitled to the relief asked, a motion for summary judgment by the plaintiffs would have been a useless formality so that the court could enter summary judgment for the plaintiffs even though the plaintiffs did not themselves move for a summary judgment. Collins v. Duff, 283 S.W.2d 179, 1955 Ky. LEXIS 286 (Ky. 1955).
In those cases in which a determination of an issue is not dispositive of the case, the rule in this jurisdiction should be that the spirit of the rule requires 10-days notice and hearing where the court contemplates summary dismissal on its own motion. Hay v. Hayes, 564 S.W.2d 224, 1978 Ky. App. LEXIS 499 (Ky. Ct. App. 1978).
The trial court violated a taxpayer's due process rights by ruling on the merits of its action alleging the gross receipts utilities tax imposed on it by a county board of education violated its constitutional rights, sua sponte. Storer Communications of Jefferson County, Inc. v. Oldham County Bd. of Educ., 850 S.W.2d 340, 1993 Ky. App. LEXIS 47 (Ky. Ct. App. 1993).
7. Hearing.
The “hearing” required by this rule would ordinarily constitute the final submission of the issue for judicial examination, consideration and determination. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
8. Supporting Material Considered.
On a motion for summary judgment the court is entitled to consider any evidentiary matter that has been presented to the court at any stage of the proceedings in the case, including a previous motion of the defendant to dissolve a restraining order. Collins v. Duff, 283 S.W.2d 179, 1955 Ky. LEXIS 286 (Ky. 1955).
Where the affidavits, depositions and exhibits filed conclusively demonstrated that the school board had ample basis and advice upon which to base their selection of a site for a school building, the trial court did not err in granting summary judgment to the school board where the plaintiffs sought to enjoin the board from erecting the building on the property selected. Browning v. Board of Education, 291 S.W.2d 17, 1956 Ky. LEXIS 358 (Ky. 1956).
Opinion and report of trial commissioner or the judgment of county court cannot be regarded and has no influence in court's consideration of motion for summary judgment of the evidence heard in probate court. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
The rationale behind the acceptable use of depositions filed in former action that has been dismissed which involved same matter as action at bar, or of answers to interrogatories, or the like, warrants use in considering motion for summary judgment of evidence heard in probate court. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
This rule should be cautiously invoked; it does not authorize the adjudication of factual issues but only authorizes the court by a pretrial sifting to penetrate the allegations of fact and to look to an evidential source or material extraneous to the pleadings solely to discover and determine whether there is an issue of fact to be tried and, to that end, the supporting affidavits and depositions are to be carefully scrutinized by the court. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
Summary judgment under this rule shall be granted forthwith if the pleadings, depositions and admissions on file, together with affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. Monning v. Kentucky Hotel, 310 S.W.2d 61, 1958 Ky. LEXIS 374 (Ky. 1958).
Statements of fact in a legal memorandum are not within the category of “matters outside the pleading” contemplated by CR 12.02 such as would convert a motion to dismiss a complaint on the ground that it fails to state a claim on which relief can be granted into a motion for summary judgment under this rule. Spillman v. Beauchamp, 362 S.W.2d 33, 1962 Ky. LEXIS 253, 2 A.L.R.3d 814 (Ky. 1962).
In a complex negligence case, the nuances of the pretrial depositions and discovery cannot be properly addressed or fairly assessed at a summary judgment motion made on the day of trial. Perkins v. Hausladen, 828 S.W.2d 652, 1992 Ky. LEXIS 53 (Ky. 1992).
9. — Affidavits.
Where the plaintiffs did not counter affidavits filed by foreign insurance company that it had not issued a policy to a judgment debtor, the affidavits were sufficient to entitle the insurance company to a summary judgment in actions to enforce against the company default judgments against nonresidents arising out of an automobile collision. Gevedon v. Grigsby, 303 S.W.2d 282, 1957 Ky. LEXIS 245 (Ky. 1957).
The sufficiency of the allegations of a pleading alone may not determine the right to a summary judgment but, where the allegation is supported by an exhibit which is evidentiary in character, such as a release, and that exhibit is legally sufficient to defeat a cause of action, it may be properly regarded the same as would be an uncontradicted supporting affidavit and authorize a summary judgment. Daniel v. Turner, 320 S.W.2d 135, 1959 Ky. LEXIS 222 (Ky. 1959).
It is only sensible to construe the word “affidavits” in this rule as including any other pertinent materials which will assist the court in adjudicating the merits of the motion for summary judgment. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
Plaintiff's affidavit, filed after the date of the hearing on the motions for summary judgment, was filed too late and the trial court properly declined to consider it. Skaggs v. Vaughn, 550 S.W.2d 574, 1977 Ky. App. LEXIS 686 (Ky. Ct. App. 1977).
Where the plaintiff's affidavits in support of its motion for summary judgment showed it to be a holder in due course and the defendants produced no defense, the trial court was correct in granting summary judgment. Hartford Ins. Group v. Citizens Fidelity Bank & Trust Co., 579 S.W.2d 628, 1979 Ky. App. LEXIS 391 (Ky. Ct. App. 1979).
A post-deposition affidavit may be submitted to explain deposition testimony, thereby creating a genuine issue of material fact, and thus precluding summary judgment. Lipsteuer v. CSX Transp., Inc., 37 S.W.3d 732, 2000 Ky. LEXIS 197 (Ky. 2000).
Evidence did not support reformation of a subordination agreement on summary judgment because an affidavit describing a statement in a phone conversation about the intended content of the subordination agreement did not comply with CR 56.03, 56.05. The statement was hearsay and was not excepted by KRE 801A(c)(2) because it was offered to show a predecessor's intent and not its right, title, or interest. Cadleway Props., Inc. v. Bayview Loan Servicing, LLC, 338 S.W.3d 280, 2010 Ky. App. LEXIS 168 (Ky. Ct. App. 2010).
10. — Filing.
Where plaintiff's affidavits in opposition to a motion for summary judgment were not filed until at least 11 days after the date of the hearing on the motion, the affidavits were properly ordered stricken from the record. Mills v. Reserve Life Ins. Co., 335 S.W.2d 955, 1960 Ky. LEXIS 309 (Ky. 1960).
This rule authorizes the serving or filing of depositions and other pertinent papers prior to the day of hearing so that a party opposing a motion for summary judgment is not limited to the filing of affidavits. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
When the trial court entered an order on September 25 giving the parties until October 11 in which to file memorandums on a motion for summary judgment, the court erred in refusing to consider the plaintiff's affidavit taken before June 5 and two additional depositions taken on August 11 since the “hearing” on the motion for summary judgment, originally scheduled for June 5, was continued until October 11 by the September 25 order. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
On appeal from a judgment granted on motion for summary judgment where testimony contained in depositions was claimed to have been a material issue of fact but the depositions were not filed in evidence or in opposition to the motion for summary judgment, the contents of the depositions cannot be considered. American Oil Co. v. Brooks, 424 S.W.2d 831, 1967 Ky. LEXIS 26 (Ky. 1967).
The hearing date is the cut-off time for the filing of additional material where a hearing has actually been held and the merits of the motions were ready for final submission. Nelson v. Martin, 552 S.W.2d 668, 1977 Ky. App. LEXIS 728 (Ky. Ct. App. 1977).
Trial court erred in directing plaintiff's affidavit and exhibits stricken because they were not filed on October 28, the day set for hearing of the motions for summary judgment, where the issue could not have been ready for determination until January 15, 1982, because the court gave plaintiff up to that date to submit information to be used in making its decision. If the trial court had considered the case to have been finally submitted for judgment on October 28, there would have been no reason for it to direct both plaintiff and defendants to submit proposed findings of fact, conclusions of law, and judgment; in indicating that it needed further information from the parties, the court extended the hearing to January 15, 1982, and plaintiff was well within her rights to file the affidavit and exhibits on that date. Alvey v. Welker, 655 S.W.2d 503, 1983 Ky. App. LEXIS 344 (Ky. Ct. App. 1983).
11. Record.
Where the trial court in entering its summary judgment specified consideration of the record, including depositions filed with the circuit clerk, the depositions were considered in evidence by the trial court, even though they could not have been introduced into evidence since no trial or evidentiary hearing was held; thus, when the appellant designated the entire original record on appeal, the depositions filed with the circuit court should not have been excluded from the record on appeal, and since the appellant had designated “the entire record,” no specific designation of such depositions was required. Richman v. First Sec. Nat'l Bank & Trust Co., 652 S.W.2d 671, 1983 Ky. App. LEXIS 296 (Ky. Ct. App. 1983).
12. — Insufficient.
In an action for a declaratory judgment to determine the rights of the plaintiffs to the flow of surface water from a spring on the defendants' farm which flows onto a second farm, returns to the defendants' land, and passes under a highway onto plaintiffs' land, the trial court erred in granting summary judgment to the defendants because the Court of Appeals was not able to determine from the record the vital question of what the rights of the parties were. Moore v. Snyder, 277 S.W.2d 11, 1955 Ky. LEXIS 449 (Ky. 1955).
An extract from the testimony of defendant's engineer, given in a federal district court proceeding which adjudged plaintiff as the owner of disputed land by adverse possession, in which the engineer stated that he had filed maps with the state of mining operations as required by statute and had presented copies to the deceased plaintiff and to the estate's mining engineer so that, defendant claims, plaintiff had received actual notice of trespass and the statute of limitations had consequently run, was not a sufficient basis for granting defendant's motion for summary judgment in an action to recover damages for mining operations on the disputed tract of land where no copy of the map was filed with the pleadings and the engineer had died. Hoskins' Adm'r v. Kentucky Ridge Coal Co., 277 S.W.2d 57, 1955 Ky. LEXIS 466 (Ky. 1955).
13. Allocation of Burden on Motion.
The considerations on a motion for summary judgment must be loaded in favor of the party opposing the motion, particularly when that party is the plaintiff. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
On a defendant's motion for summary judgment in a negligence action, the question of contributory negligence of the plaintiff is to be considered one of fact rather than of law so that if there is sufficient doubt about the matter, such doubt must be resolved against the movant. Gullett v. McCormick, 421 S.W.2d 352, 1967 Ky. LEXIS 53 (Ky. 1967).
On a motion for summary judgment, the moving party has the initial burden of showing that no genuine issue of a material fact exists, and then the other party must refute the contentions of the moving party so that if the moving party does not sustain his burden, or if the opposing party is successful in rebutting, then the summary judgment should not be granted. Roberts v. Davis, 422 S.W.2d 890, 1967 Ky. LEXIS 47 (Ky. 1967).
14. — Movant.
A movant for summary judgment must make a showing that is quite clear what the truth is, and excludes any real doubt as to the existence of any genuine issue of material fact. Moore v. Snyder, 277 S.W.2d 11, 1955 Ky. LEXIS 449 (Ky. 1955).
The moving party in a motion for summary judgment should not succeed unless the facts conceded show a right to judgment with such clarity as to leave no room for controversy, and show affirmatively that the adverse party cannot prevail under any circumstances. Kaze v. Compton, 283 S.W.2d 204, 1955 Ky. LEXIS 294 (Ky. 1955).
The burden resting on movant for summary judgment to make a prima facie case is not made lighter because the facts are uncontroverted, since the duty remains to place before the court sufficient facts to enable him to apply appropriate principles of law. Fergerson v. Utilities Elkhorn Coal Co., 313 S.W.2d 395, 1958 Ky. LEXIS 255 (Ky. 1958).
The moving party for summary judgment has the burden of establishing that no genuine issue exists as to any material fact and he is entitled to summary judgment when the law is applied to those facts. Fergerson v. Utilities Elkhorn Coal Co., 313 S.W.2d 395, 1958 Ky. LEXIS 255 (Ky. 1958).
Party moving for summary judgment must establish that there is no genuine issue of material fact and that he is entitled to judgment as a matter of law. Loy v. Whitney, 339 S.W.2d 164, 1960 Ky. LEXIS 429 (Ky. 1960); Gumm v. Combs, 302 S.W.2d 616, 1957 Ky. LEXIS 210 (Ky. 1957); Puckett v. Elsner, 303 S.W.2d 250, 1957 Ky. LEXIS 232 (Ky. 1957).
In order to be entitled to summary judgment, the moving party must establish the coexistence of two conditions: first, that beyond a doubt there is no issue existing as to any material fact; and second, that on the undisputed facts the moving party is entitled to judgment as a matter of law. New Amsterdam Casualty Co. v. Allen Co., 446 S.W.2d 278, 1969 Ky. LEXIS 112 (Ky. 1969).
Where no allegation was made that the plaintiff's injuries failed to exceed the thresholds of KRS 304.39-060, instead, the defendant merely alleged that the failure to have security and to reject the tort limitations of the act automatically barred suit, this was insufficient to entitle her to a judgment as a matter of law. Gussler v. Damron, 599 S.W.2d 775, 1980 Ky. App. LEXIS 325 (Ky. Ct. App. 1980).
Where in action claiming damages for injuries received in an automobile accident, the appellant contended that he had sustained a permanent injury within reasonable medical probability under KRS 304.39-060, the appellee, as movant for summary judgment, must make an initial showing to establish prima facie that the injury is not permanent, rather than placing the burden on the appellant to come forward with evidence that the injury was permanent, thus, summary judgment was inappropriate where the appellee movant failed entirely to establish a prima facie case and the appellant had no duty to make any showing whatever to defeat the motion. Davis v. Dever, 617 S.W.2d 56, 1981 Ky. App. LEXIS 246 (Ky. Ct. App. 1981).
15. — — Nonexistence of Issue of Material Fact.
On a motion for summary judgment under this rule, since the burden of establishing the nonexistence of any genuine issue of fact is upon the moving party, all doubts are to be resolved against him so that if the evidentiary material on the one side and the other are directly opposed, the case must go on trial. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
The burden is upon the movant for a summary judgment to convince the court by the record of the nonexistence of an issue of material fact, since there is a difference between discovering whether there is an issue of fact to be tried and whether after trial the evidence is insufficient as a matter of law to take the case to the jury. Scheiber v. Louisville, 324 S.W.2d 822, 1959 Ky. LEXIS 391 (Ky. 1959).
Since the burden of establishing the nonexistence of any genuine issue of material fact is on the moving party, for the purposes of a motion for summary judgment, all doubts are to be resolved against him. Robert Simmons Constr. Co. v. Powers Regulator Co., 390 S.W.2d 901, 1965 Ky. LEXIS 383 (Ky. 1965).
The burden is on the movant to establish the nonexistence of the fact issue with any doubt as to whether a factual issue exists requiring denial of the motion. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
In determining whether or not a genuine issue of material fact exists, all doubts must be resolved against the movant for summary judgment. Gullett v. McCormick, 421 S.W.2d 352, 1967 Ky. LEXIS 53 (Ky. 1967).
16. — Resisting Party.
The party moving for summary judgment has the burden of establishing that no genuine issue as to any material fact exists and also that he is entitled to judgment as a matter of law, but if uncontroverted affidavits which clearly disclose facts show that a genuine issue does not exist, the opposing party has an obligation to do something more than rely upon allegations of his pleading so that the opposing party must, by counter-affidavit or otherwise, show that evidence is available which would justify a trial of the issue involved. Continental Casualty Co. v. Belknap Hardware & Mfg. Co., 281 S.W.2d 914, 1955 Ky. LEXIS 213 (Ky. 1955).
In an action for damages to plaintiffs' farm from a pipeline laid by the defendant, where the defendant introduced the easement agreement between the parties allowing the defendant to select the route for the pipeline, the defendant made a prima facie showing entitling it to summary judgment which then required the plaintiffs to show availability of evidence justifying a trial of the issue of trespass. Townsend v. Gulf Interstate Gas Co., 308 S.W.2d 793, 1957 Ky. LEXIS 141 (Ky. 1957).
Where a plaintiff had filed suit to have a deed set aside for failure of consideration and defendant filed for summary judgment stating that the consideration had been paid, it was incumbent upon the plaintiff to make some response to the defendant's affidavit to state that the plaintiff could in fact introduce proof as to the failure of consideration. Tarter v. Arnold, 343 S.W.2d 377, 1960 Ky. LEXIS 106 (Ky. 1960).
Upon defendant's motion for summary judgment in a negligence case, if a prima facie showing of nonliability is made, the plaintiff must show in some way that there will be evidence upon the trial to create a genuine issue of fact, despite the fact that caution should be exercised in granting summary judgment in negligence cases. Gullett v. McCormick, 421 S.W.2d 352, 1967 Ky. LEXIS 53 (Ky. 1967).
A trial judge having all of the pertinent issues before him at the time a case is submitted and considered by him on a motion for summary judgment would be justified in considering the propriety of a summary judgment under such conditions to a party who had not sought it. Green v. Bourbon County Joint Planning Com., 637 S.W.2d 626, 1982 Ky. LEXIS 281 (Ky. 1982).
17. Existence of Issue of Material Fact.
Even though trial court should believe the party opposing motion may not succeed at trial, court should not give a summary judgment if there is any issue of fact. Puckett v. Elsner, 303 S.W.2d 250, 1957 Ky. LEXIS 232 (Ky. 1957).
In rendering summary judgment, the question is whether the record failed to disclose the existence of a genuine issue of material fact which, if sustained by proof, express or inferable, would constitute a legal cause of action so that in the absence of such an issue, the question becomes one of law and a summary judgment is properly awarded. Chesser v. Louisville County Club, 339 S.W.2d 194, 1960 Ky. LEXIS 444 (Ky. 1960).
A contention by the defendants that at the time they moved for summary judgment the plaintiff had failed to prove her right to judgment was wholly irrelevant to the question of whether a fact issue existed. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
Where defendant's motion to dismiss the complaint for failure to state a claim upon which relief can be granted was treated as a motion for summary judgment, the question for the trial court's determination was not whether the complaint stated a claim upon which relief could be granted but whether the record, including plaintiff's deposition, as submitted to the court, disclosed a genuine issue as to any material fact. Bell v. Courier-Journal & Louisville Times Co., 402 S.W.2d 84, 1966 Ky. LEXIS 351 (Ky. 1966).
Even though doubt as to the existence of a genuine issue of material fact may be small, a litigant as against summary judgment has a right to trial where there is doubt about the facts. Simpson v. Graves, 451 S.W.2d 399, 1970 Ky. LEXIS 386 (Ky. 1970).
Where genuine issues of material fact existed, summary judgment was inappropriate. Baird v. Yarbrough Supply Co., 451 S.W.2d 639, 1970 Ky. LEXIS 408 (Ky. 1970).
While party seeking summary judgment must usually present more than his own testimony as to his intentions and purposes for becoming a stockholder in a corporation, there was nothing else that the stockholder could do but state his intentions and, at that point, it was incumbent upon the corporation to come forward with evidentiary material showing there was a genuine issue as to a material fact to preclude a summary judgment, which it failed to do. Keeneland Asso. v. Pessin, 484 S.W.2d 849, 1972 Ky. LEXIS 156 (Ky. 1972).
Where two prisoners died after an explosion which occurred when a third prisoner broke a gas line leading to a heater in the cell, there was a genuine issue of fact as to whether the jailer could have anticipated that the third prisoner would present a danger to the other prisoners which precluded a summary judgment for jailer. Hall v. Midwest Bottled Gas Distributors, Inc., 532 S.W.2d 449, 1975 Ky. LEXIS 30 (Ky. 1975).
In action challenging approval of plat subdividing farm into tracts, where issues of fact existed as to whether a new street was involved in the division, whether all the lots were five acres or more, and whether the division of land was for agricultural purposes, it was improper for the trial judge to grant a summary judgment. Green v. Bourbon County Joint Planning Com., 637 S.W.2d 626, 1982 Ky. LEXIS 281 (Ky. 1982).
In an action brought by buyers seeking specific performance of a contract to purchase horses, summary judgment was improvidently granted in favor of the buyers where a material issue of fact still existed as to whether the agent who negotiated the sale had acted on behalf of the seller as requested or had acted as the agent for both the seller and the buyers. Beasley v. Trontz, 677 S.W.2d 891, 1984 Ky. App. LEXIS 510 (Ky. Ct. App. 1984).
Summary judgment is proper only where the trial court, drawing all factual inferences in favor of the nonmoving party, can conclude that there are no issues as to any material fact and that the moving party is entitled to judgment as a matter of law. Fischer v. Jeffries, 697 S.W.2d 159, 1985 Ky. App. LEXIS 725 (Ky. Ct. App. 1985); First Fed. Sav. & Loan Ass'n v. Cundiff, 704 S.W.2d 664, 1986 Ky. App. LEXIS 1025 (Ky. Ct. App. 1986).
Summary judgment does not require that there be no issue of fact but that there be no genuine issue of fact. If the defenses have no substance, if controlling facts are not in dispute, or factual disputes are insignificant, summary judgment is appropriate. Blue Cross & Blue Shield, Inc. v. Baxter, 713 S.W.2d 478, 1986 Ky. App. LEXIS 1107 (Ky. Ct. App. 1986).
It is not necessary for the court, in granting summary judgment, to recite that there is no genuine issue of material fact or that a party is entitled to judgment as a matter of law. Smith v. Food Concepts, Inc., 758 S.W.2d 437, 1988 Ky. App. LEXIS 147 (Ky. Ct. App. 1988).
In a dispute over whether a road became a public road by prescription, there was a genuine factual dispute as to the existence of the elements of prescription and, therefore, summary judgment was improper. Watson v. Crittenden County Fiscal Court, 771 S.W.2d 47, 1989 Ky. App. LEXIS 65 (Ky. Ct. App. 1989).
Summary judgment is proper where there are no genuine issues of material fact and the movant is entitled to judgment as a matter of law. The key is not whether there is an absence of fact issues but whether there are no genuine or material issues of fact. Fischer v. Heckerman, 772 S.W.2d 642, 1989 Ky. App. LEXIS 84 (Ky. Ct. App. 1989).
In an action to determine whether a wood preserving treatment plant's comprehensive general liability insurance policy would provide coverage for the cleanup of environmental damage when ordered by the Federal Environmental Protection Agency, summary judgment was erroneously awarded by the circuit court in favor of insurers; the court improperly concluded that there was no genuine issue of material fact and that the insured expected and intended the alleged damage which resulted in the environmental claims. James Graham Brown Foundation, Inc. v. St. Paul Fire & Marine Ins. Co., 814 S.W.2d 273, 1991 Ky. LEXIS 88 (Ky. 1991), modified and reh'g denied, 1991 Ky. LEXIS 149 (Ky. 1991).
In actions tried by the court without a jury when the only issue is whether the evidence was sufficient to support the findings of the trial court, there is no need to object or make additional motions as such objections or motions call for nothing more than review of a completed act and are redundant. Eiland v. Ferrell, 937 S.W.2d 713, 1997 Ky. LEXIS 12 (Ky. 1997).
Where the class members were recipients of a state retirement allowance and had a stake in the controversy over what group health insurance must be offered, they had standing to sue the Board of Trustees of the Kentucky Retirement Systems; because genuine issues of material fact existed as to whether the benefits provided for the time period covered by the complaint comported with the minimum requirements set forth in KRS 18A.225(2)(a), the Board was not entitled to summary judgment. Kurtsinger v. Bd. of Trs. of Ky. Ret. Sys., — S.W.3d —, 2004 Ky. App. LEXIS 261 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 885 (Ky. Oct. 12, 2005).
Granting defendants' motion for summary judgment was error because expert testimony that scientific knowledge of the dangers of asbestos was widely available before plaintiff was first exposed to asbestos-containing products was sufficient to create a genuine issue of material fact as to whether defendants knew or should have known that asbestos was a defective product. Parker v. Henry A. Petter Supply Co., 165 S.W.3d 474, 2005 Ky. App. LEXIS 89 (Ky. Ct. App. 2005).
Lower court should have denied the employer's motion for summary judgment, filed 39 days after the employee had initiated the lawsuit, because the employee had shown that there might be some issues concerning the intent and her understanding of an agreement signed at the time that the employee was terminated from her position, and the employee should have been permitted time to complete discovery. Blose v. Humana, Inc., 2006 Ky. App. LEXIS 247 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 325 (Ky. Ct. App. 2006), rev'd, 247 S.W.3d 892, 2008 Ky. LEXIS 67 (Ky. 2008).
18. — Standard of Proof.
In an action to determine paternity, where the putative father died intestate, the clear and convincing evidence standard of persuasion is to be applied by the trier of the fact in a trial setting; if applied to a summary judgment proceeding, “clear and convincing” evidence must demonstrate an impossibility under this rule. Hibbs v. Chandler, 684 S.W.2d 310, 1985 Ky. App. LEXIS 509 (Ky. Ct. App. 1985).
19. — Immaterial Issue.
If the pleadings and the affidavits show that an issue of fact exists but it is not material and if defendants were entitled to judgment as a matter of law, their motion for summary judgment was properly sustained. Prather v. Immanuel Baptist Church, 296 S.W.2d 224, 1956 Ky. LEXIS 194 (Ky. 1956).
20. — Evidence Not Conflicting.
When a motion for summary judgment is being considered, the fact that the evidence is not in conflict does not preclude the existence of issues as to material facts. Adkins v. Greyhound Corp., 357 S.W.2d 860, 1962 Ky. LEXIS 151 (Ky. 1962).
Undisputed facts will not support a summary judgment if contrary inferences may be drawn therefrom. Roberts v. Davis, 422 S.W.2d 890, 1967 Ky. LEXIS 47 (Ky. 1967).
Even though there may be an absence of controverting evidence, the evidence presented by the moving party must be of such a nature that no genuine issue of fact remains to be resolved. Hartford Ins. Group v. Citizens Fidelity Bank & Trust Co., 579 S.W.2d 628, 1979 Ky. App. LEXIS 391 (Ky. Ct. App. 1979).
21. — Resolution of Doubt.
The main question presented by a motion for summary judgment is whether or not there is a genuine issue as to a material fact, and if there is any reasonable doubt on the question, a summary judgment should not be granted. Halterman v. Louisville Bridge & Iron Co., 280 S.W.2d 175, 1955 Ky. LEXIS 137 (Ky. 1955).
In considering the narrow question presented on a motion for summary judgment, the court should take the view most favorable to the party against whom the motion is directed, giving that party the benefit of all favorable inferences that may reasonably be drawn from the evidence, and resolving all doubts as to the existence of a genuine issue against the moving party. Mitchell v. Jones, 283 S.W.2d 716, 1955 Ky. LEXIS 325 (Ky. 1955).
Motion for summary judgment should be sustained only if court is fully satisfied that there is an absence of genuine and material factual issues with all doubts being resolved in favor of party opposing motion. Bell v. Harmon, 284 S.W.2d 812, 1955 Ky. LEXIS 48 (Ky. 1955).
Summary judgment must be cautiously granted and the procedure is not a substitute for a trial, but it is a timesaving device and it should be granted only when the court is fully satisfied there is an absence of a genuine and material factual issue, and all doubt must be resolved in favor of the party opposing the motion. Puckett v. Elsner, 303 S.W.2d 250, 1957 Ky. LEXIS 232 (Ky. 1957).
22. — Matters Considered.
In an action for damage to plaintiff's automobile resulting from a collision with defendant's automobile, where the complaint alleged general negligence on the part of the defendant and the answer consisted of a general denial and an affirmative plea of contributory negligence on the part of the plaintiff, the deposition of plaintiff taken by defendant as if on cross-examination along with the plaintiff's opposing affidavit raised a genuine issue of fact on the question of negligence and contributory negligence so that the trial court erred in granting the defendant's motion for summary judgment. Proctor v. Cranfill, 280 S.W.2d 494, 1955 Ky. LEXIS 157 (Ky. 1955).
In motion for summary judgment, the party adverse to the movant may by opposing affidavits or otherwise show the court that there is other evidence available that may be produced on the de novo trial. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
Since the uncontroverted deposition, affidavit, and exhibits filed by the plaintiff show that a genuine issue of fact did not exist in an action to recover farm equipment, or its value, under a conditional sales contract, the plaintiff was entitled to summary judgment as a matter of law. Riedling v. Dearborn Motors Credit Corp., 313 S.W.2d 279, 1958 Ky. LEXIS 253 (Ky. 1958).
In will contest proceedings where testatrix's doctor testified that she was not competent and did not have mental capacity to make a will such opinion was sufficient to show that there was a genuine issue between the parties and trial court's granting a summary judgment was error. Payne v. Chenault, 343 S.W.2d 129, 1960 Ky. LEXIS 102 (Ky. 1960).
Where the pleadings and the depositions filed prior to the “hearing” date on a motion for summary judgment not only failed to show the absence of an issue of fact but established beyond question that such an issue existed, the trial court erred in granting summary judgment to the defendants. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
In a special education teacher's suit against a board of education for rejecting his application and hiring a teacher for the position who had only an emergency certification, summary judgment in favor of the board of education was proper because, although the special education teacher's level of certification was superior to the certification of the teacher hired, the board of education's policy required it to consider an applicant's certification level, educational background, prior work experience, recommendations, and personal characteristics shown during the interview process. Because the teacher's prior employer gave him a poor evaluation and absolutely did not recommend him for employment and because there was testimony that the teacher was under review by the professional standards board at the time of his application, the board had before it substantial evidence relating to the factors it was required to consider under its policy, and the teacher failed to raise the existence of an issue of material fact sufficient to defeat summary judgment. Hicks v. Magoffin County Bd. of Educ., 292 S.W.3d 335, 2009 Ky. App. LEXIS 145 (Ky. Ct. App. 2009).
23. — Intent.
Whether an insured intended the consequences of its action is normally a question of fact and not one of law. The determination of whether an insured expected or intended the damage resulting in the claim is for the jury; determination of intent is normally inappropriate for summary judgment. James Graham Brown Foundation, Inc. v. St. Paul Fire & Marine Ins. Co., 814 S.W.2d 273, 1991 Ky. LEXIS 88 (Ky. 1991), modified and reh'g denied, 1991 Ky. LEXIS 149 (Ky. 1991).
Where an ex-wife's boyfriend spent every night with her and kept his clothes and personal items at her house, their relationship qualified as cohabitation whether considered in light of sexual involvement or living in the same house; therefore, the trial court properly granted summary judgment terminating the former spouse's maintenance obligations. Bennett v. Bennett, 133 S.W.3d 487, 2004 Ky. App. LEXIS 92 (Ky. Ct. App. 2004).
24. — — Pleadings.
Where the pleadings, in an action for a declaration of rights raising the question of the constitutionality of a city ordinance prohibiting the keeping or harboring of livestock within the corporate limits, raised a material fact issue as to whether or not the ordinance had been published, a summary judgment was precluded. Shaeffler v. Park Hills, 279 S.W.2d 21, 1955 Ky. LEXIS 507 (Ky. 1955).
The trial court erred in granting plaintiffs' motion for summary judgment on plaintiffs' “Motion for Findings of Facts and Conclusions of Law and to dismiss defendants' answer as failing to constitute a defense” because defendants' answer raised material issues of fact. La Vielle v. Seay, 412 S.W.2d 587, 1966 Ky. LEXIS 19 (Ky. 1966).
25. — — Affidavits.
The court erred in sustaining appellee's motion for summary judgment because the pleadings, appellants' joint affidavit and the counter-affidavit filed by appellee raise genuine issues of material fact with respect to whether or not appellee has committed acts of trespass upon appellants' land by farming the land, and by arbitrarily, wantonly and maliciously demolishing houses and other structures thereon. Watts v. Carrsfork Coal Co., 275 S.W.2d 431, 1955 Ky. LEXIS 359 (Ky. 1955).
Summary judgment should be rendered, even though an issue may be raised formally by the pleadings, where the supporting affidavits and the opposing affidavits, if any, show that there is no genuine issue of material fact. Gevedon v. Grigsby, 303 S.W.2d 282, 1957 Ky. LEXIS 245 (Ky. 1957).
The trial court erred in granting summary judgment where the complaint and the defendant's affidavit did not establish the lack of a genuine issue as to any material fact but, on the contrary, left completely unanswered the vitally material facts of the case. Sellers v. Henry, 329 S.W.2d 214, 1959 Ky. LEXIS 156 (Ky. 1959).
The trial court erred in granting the plaintiffs' motion for summary judgment where the affidavits of the defendants in opposition to the motion for summary judgment contained just enough probative evidence to raise an issue of material fact. Spencer v. Leone, 420 S.W.2d 685, 1967 Ky. LEXIS 133 (Ky. 1967).
Where, on its motion for summary judgment, the defendant filed affidavits of qualified parties supporting its position and the plaintiff filed counter-affidavits which did not deny the contents of defendant's affidavits or state the possibility of evidence that would refute the affidavits, there was no genuine issue of a material nature raised and summary judgment was properly granted. Hill v. Fiscal Court of Warren County, 429 S.W.2d 419, 1968 Ky. LEXIS 754 (Ky. 1968).
Where the controlling question in the litigation was the legal sufficiency of a petition and the parties opposing the petition were given an opportunity to show the existence of a material issue or issues of fact by affidavit specifying by name the signatures they alleged to be invalid and failed to do so, there was no material issue and the proponents of the petition were entitled to summary judgment. Shreve v. Taylor County Public Library Board, 431 S.W.2d 861, 1968 Ky. LEXIS 378 (Ky. 1968).
26. — — Depositions.
A summary judgment dismissing defendant's counterclaim was proper where proof presented by way of interrogatories and by deposition showed the damages claimed were nebulous and speculative so that there was nothing to support defendant's claim of damages and consequently there was no genuine issue with respect thereto. Kennoy v. Graves, 300 S.W.2d 568, 1957 Ky. LEXIS 462 (Ky. 1957).
The trial court erred in granting defendant's motion for summary judgment in an action for injuries sustained by plaintiff pedestrian when he was struck by defendant's automobile while crossing a road, since a genuine issue of material fact was raised by plaintiff's deposition and affidavits filed on his behalf as to whether or not the defendant could have averted the accident by the use of ordinary care after discovering plaintiff's peril so that defendant could be liable under the doctrine of last clear chance. Puckett v. Elsner, 303 S.W.2d 250, 1957 Ky. LEXIS 232 (Ky. 1957).
In suit to recover broker's commission for sale of real estate, the depositions of both parties along with the complaint raised issues of fact which should be tried so that the trial court erred in granting summary judgment to the plaintiff. Hamilton Co. v. Kendall, 305 S.W.2d 761, 1957 Ky. LEXIS 331 (Ky. 1957).
Summary judgment should have been denied the defendant city in an action for personal injuries sustained from a fall caused by a defective condition of a sidewalk where the plaintiff's deposition contained enough evidence of substance to show that there were issues of fact of causal negligence. Scheiber v. Louisville, 324 S.W.2d 822, 1959 Ky. LEXIS 391 (Ky. 1959).
The trial court properly granted defendant summary judgment where the depositions of plaintiff and defendant showed that plaintiff would not have been injured except for his own negligence and that there was no issue on the factual question of last clear chance. Carter v. Snyder, 329 S.W.2d 382, 1959 Ky. LEXIS 165, 81 A.L.R.2d 452 (Ky. 1959).
The trial court did not err in granting summary judgment to the plaintiff on a note allegedly signed by the defendant, where the defendant's deposition contained a denial so equivocal and evasive as to constitute in reality an admission that he had signed the obligation sued on and had not paid it so that there was no genuine issue as to any material fact to be decided. Payne v. Terry, 367 S.W.2d 277, 1963 Ky. LEXIS 23 (Ky. 1963).
27. — — Admissions.
Where admissions of essential statements of fact throughout the record manifest prima facie that there is no genuine issue as to any material fact, the moving party is entitled to summary judgment as a matter of law. International Free & Accepted Modern Masons v. Most Worshipful Prince Hall Grandll Grand Lod, 318 S.W.2d 46, 1958 Ky. LEXIS 126, 76 A.L.R.2d 1386 (Ky. 1958).
In a suit for personal injury, the defendant's motion for summary judgment on the pleadings should not have been granted where the pleadings and admissions, the entire record before the trial court, did not rule out all factors which could be negligence of the defendant nor contain a judicial admission against the plaintiff or show that she was contributorily negligent as a matter of law. Stewart v. Lawson, 437 S.W.2d 733, 1969 Ky. LEXIS 449 (Ky. 1969).
28. — — Release.
Where the only question on appeal is the legal effect of a release which the trial court found on summary judgment to be a valid release so that it constituted a legal and valid defense, there was no issue of fact to be tried and summary judgment was proper. Daniel v. Turner, 320 S.W.2d 135, 1959 Ky. LEXIS 222 (Ky. 1959).
29. — — Prior Actions.
Where husband introduced a properly authenticated copy of a Nevada divorce decree as a defense to wife's action for divorce and alimony, both parties were entitled to introduce proof on the issue, so that the court erred in disposing of the alimony claim by granting a summary judgment. Davis v. Davis, 303 S.W.2d 256, 1957 Ky. LEXIS 234 (Ky. 1957).
Where the defendants moved for the dismissal of a complaint alleging false arrest, assault and battery, and false imprisonment on the ground that the complaint did not state a claim for which relief could be granted supported by an affidavit to the effect that the facts alleged in the complaint were the same set of facts pleaded in the original prohibition proceeding decided by the Court of Appeals, the trial court was justified in finding that there was no genuine issue as to any material fact and that the defendants were entitled to the judgment as a matter of law. McCray v. Lake Louisvilla, 332 S.W.2d 837, 1960 Ky. LEXIS 171 (Ky. 1960).
Under the laws of the state which rendered the child support judgment, a party is precluded from seeking modification of a child support obligation retroactively; consequently, the trial court of this state correctly ruled that the judgment rendered by the other state was entitled to full faith and credit, and therefore properly granted summary judgment for the wife seeking to enforce the order for child support. Tankersley v. Tankersley, 705 S.W.2d 946, 1986 Ky. App. LEXIS 1052 (Ky. Ct. App. 1986).
30. — Negligence Cases.
If plaintiff in a negligence case is to resist successfully the defendant's motion for summary judgment, the plaintiff must show in some way that there will be evidence upon the trial to create a genuine issue on the fact of negligence. Payne v. B-Line Cab Co., 282 S.W.2d 342, 1955 Ky. LEXIS 242 (Ky. 1955).
Summary judgments in negligence cases should be granted with extreme caution because determination of the issue of fact of negligence depends upon application of the inexact standard of care of an ordinarily prudent man. Payne v. B-Line Cab Co., 282 S.W.2d 342, 1955 Ky. LEXIS 242 (Ky. 1955).
The trial court erred in granting the defendants' motion for summary judgment in plaintiff's action for injuries sustained when she fell in defendants' building because the court was unable to determine from the evidence produced what the conditions were at the place of the accident or the real direct and proximate cause of the plaintiff's injury. Sheppard v. Immanuel Baptist Church, 353 S.W.2d 212, 1961 Ky. LEXIS 5 (Ky. 1961).
31. — Issue Not Existing.
Where nothing in the record supported plaintiffs' allegation that they were being denied civil rights, no genuine issue of a material fact existed, and defendants were entitled to summary judgment as a matter of law. Prather v. Immanuel Baptist Church, 296 S.W.2d 224, 1956 Ky. LEXIS 194 (Ky. 1956).
The court properly sustained the defendant's motion for summary judgment where there was no issue on any material fact. Clark v. Brewer, 329 S.W.2d 384, 1959 Ky. LEXIS 166 (Ky. 1959).
The trial court properly granted the defendants summary judgment where the plaintiffs did not show a genuine issue as to any material fact which might render the summary judgment erroneous. McDonogh v. Schneider, 354 S.W.2d 27, 1962 Ky. LEXIS 27 (Ky. 1962).
The general rule is that if the movant shows by affidavit or other evidence that there is no genuine issue as to any material fact and that he is entitled to judgment as a matter of law, he should prevail on his motion for summary judgment. Simpson v. Graves, 451 S.W.2d 399, 1970 Ky. LEXIS 386 (Ky. 1970); Richmond v. Louisville & Jefferson County Metropolitan Sewer Dist., 572 S.W.2d 601, 1977 Ky. App. LEXIS 930 (Ky. Ct. App. 1977).
Where the plaintiff's showing failed to present an issue of negligence on the part of the defendant, the granting of a summary judgment was justified. Parson v. Whitlow, 453 S.W.2d 270, 1970 Ky. LEXIS 303 (Ky. 1970).
Where collecting bank cashed, over widow's forged indorsement, a draft which had been drawn by insurer in settlement of widow's claim and which had been presented by widow's attorney, there was no genuine issue regarding the bank's liability and widow was entitled to judgment as a matter of law. First Nat'l Bank v. Progressive Casualty Ins. Co., 517 S.W.2d 226, 1974 Ky. LEXIS 19 (Ky. 1974).
Summary judgment in favor of defendant was proper in the absence of allegations against the defendant. Hall v. Midwest Bottled Gas Distributors, Inc., 532 S.W.2d 449, 1975 Ky. LEXIS 30 (Ky. 1975).
Where there was no genuine issue as to any material fact in an action challenging the validity of an ordinance setting pay rates for firefighters, the county was entitled to judgment as a matter of law. Miller v. Lexington-Fayette Urban County Government, 557 S.W.2d 430, 1977 Ky. App. LEXIS 835 (Ky. Ct. App. 1977).
Where it was neither alleged nor proven that the sewer district dealt with the decedent on a personal basis, summary judgment dismissing the claim against the sewer district was proper on the grounds of sovereign immunity. Richmond v. Louisville & Jefferson County Metropolitan Sewer Dist., 572 S.W.2d 601, 1977 Ky. App. LEXIS 930 (Ky. Ct. App. 1977).
In a class action by firefighters against the city for compensation for the 15-minute “roll call” prior to each shift pursuant to KRS 337.285, summary judgment liability was appropriate where there was no dispute that there had continued for many years a practice whereby firefighters arrived 15 minutes prior to the beginning of their shifts for “roll call”, the parties agreed that firefighters had received no compensation for this time, and the dispute was only in the legal significance of “roll call”, i.e., whether it represented compensable labor. Louisville v. Gnagie, 716 S.W.2d 236, 1986 Ky. LEXIS 287 (Ky. 1986).
Where both parties conceded that there was no genuine issue of any material fact, executor was entitled to judgment as a matter of law, where the court ruled that the term “living blood heirs” in the decedent's will referred to his only known child, and was not affected by another document in which decedent listed “blood heirs now living.” Brunson v. Citizens Bank & Trust Co., 752 S.W.2d 316, 1988 Ky. App. LEXIS 99 (Ky. Ct. App. 1988).
Unfair Claims Settlement Practices Act, KRS 304.12-230, does not apply once litigation begins; thus, summary judgment was properly granted in favor of an insurer in an action by an independent contractor and the contractor's spouse for an alleged failure to promptly settle a claim because litigation had already taken place. Knotts v. Zurich Ins. Co., 2004 Ky. App. LEXIS 22 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 128 (Ky. Ct. App. 2004), rev'd, 197 S.W.3d 512, 2006 Ky. LEXIS 136 (Ky. 2006), overruled, Rawe v. Liberty Mut. Fire Ins. Co., 462 F.3d 521, 2006 U.S. App. LEXIS 22440 (6th Cir. 2006), overruled, Cincinnati Ins. Co. v. Hofmeister, 2008 Ky. App. LEXIS 313 (Ky. Ct. App. 2008).
In plaintiff sellers' suit for breach of a contract to buy real estate, the trial court did not err in granting summary judgment to defendant buyers based on a lack of damages, since the amount received by the sellers upon resale of the property in excess of the price of the contract with the buyers was greater than the amount of the consequential damages recoverable by the sellers. Lawson v. Menefee, 132 S.W.3d 890, 2004 Ky. App. LEXIS 90 (Ky. Ct. App. 2004).
Where a former state employee reported to a Circuit Court that the hearing procedures for a state agency were an abuse of authority and violated state law, but did not report anything about the procedures that was not already known, the Circuit Court properly granted the state employer summary judgment and dismissed the employee's suit under the Kentucky Whistleblower Act, KRS 61.102. Davidson v. Commonwealth, 152 S.W.3d 247, 2004 Ky. App. LEXIS 311 (Ky. Ct. App. 2004).
Circuit Court properly granted summary judgment to a board of education, and against an applicant, in the latter's suit alleging a violation of KRS 161.100 when the board failed to employ him, a qualified special education teacher, and instead hired emergency certified teachers, as the applicant failed to provide any material facts to support his claim that the board violated KRS 161.100 in failing to hire him, and because his status in relation to the board did not implicate any constitutional concerns or entitle him to any statutory relief; moreover, the applicant failed to rebut the overwhelming evidence that he could be found unsuitable for employment, including: (1) student complaints of harassment; (2) the findings of the Certified Evaluation Appeals Board that the investigation concerning his final summative evaluation should be continued; and (3) the recommendation by his former principal that he not be rehired. Warfield v. Commonwealth, 2005 Ky. LEXIS 217 (2005).
Although the appellants have stated potentially valid causes of action, but have failed to produce any evidence, in the record, to support such legal theories, the bank met its prima facie burden of demonstrating the absence of any genuine issue of material fact. Unsupported allegations are insufficient to create a genuine issue of material fact. De Jong v. Leitchfield Deposit Bank, 254 S.W.3d 817, 2007 Ky. App. LEXIS 460 (Ky. Ct. App. 2007), rehearing denied, Higdon v. Leitchfield Deposit Bank, — S.W.3d —, 2008 Ky. App. LEXIS 170 (Ky. Ct. App. Mar. 30, 2008), rehearing denied, De Jong v. Leitchfield, — S.W.3d —, 2008 Ky. App. LEXIS 147 (Ky. Ct. App. May 7, 2008).
Trial court properly granted summary judgment to a teacher, as to the issue of her liability for a mentally retarded student's injuries, as her actions in supervising that student were discretionary rather than ministerial, resulting in the legal conclusion that she was entitled to qualified official immunity. Thus, the trial court properly denied a motion to alter or amend said judgment. Pennington v. Greenup County Bd. of Educ., — S.W.3d —, 2008 Ky. App. LEXIS 113 (Ky. Ct. App. 2008).
Prison officials were properly granted summary judgment on a prisoner's failure to train claim where an inmate's attack on a deputy jailer was irrelevant, and the prisoner failed to introduce any evidence that the inmate had attacked another inmate as a result of lack of training. Mccallister v. Riley, — S.W.3d —, 2016 Ky. App. LEXIS 91 (Ky. Ct. App. 2016).
Circuit court properly granted the officials summary judgment on a failure to protect claim where although the attacking inmate had been punished for assault many months prior, he had been back in the cell with the prisoner and other inmates for several months without incident. Mccallister v. Riley, — S.W.3d —, 2016 Ky. App. LEXIS 91 (Ky. Ct. App. 2016).
Summary judgment was properly granted on a failure to provide medical care claim where the officials responded immediately, sought direction from the prison physician and followed those orders, and although they did not move the prisoner for 13 hours, they did so because the prisoner refused to be moved. Mccallister v. Riley, — S.W.3d —, 2016 Ky. App. LEXIS 91 (Ky. Ct. App. 2016).
Trial court properly granted the hospital judgment as a matter of law on an executrix's claim that the hospital staff negligently allowed the decedent to fall from a bed where determining whether the decedent was, inter alia, at a high risk of falling or required additional precautions required an exercise in professional judgment, expert testimony was necessary, and thus, this was not an ordinary case resolved by res ipsa loquitor. Chamis v. Ashland Hosp. Corp., 532 S.W.3d 652, 2017 Ky. App. LEXIS 613 (Ky. Ct. App. 2017).
Trial court properly granted the hospital judgment as a matter of law on an executrix's claim that the hospital staff negligently allowed the decedent to fall from a bed where determining whether the decedent was, inter alia, at a high risk of falling or required additional precautions required an exercise in professional judgment, expert testimony was necessary, and thus, this was not an ordinary case resolved by res ipsa loquitor. Chamis v. Ashland Hosp. Corp., 532 S.W.3d 652, 2017 Ky. App. LEXIS 613 (Ky. Ct. App. 2017).
32. — — Interest in Property.
In an action to have the court direct a conveyance to the plaintiff of a house and lot which the plaintiff alleged his deceased brother purchased for and agreed to convey to him, the trial court properly granted defendants' motion for summary judgment since findings of fact and conclusions of law were unnecessary where the plaintiff's evidence did not show a gift under which he could have acquired the property by adverse possession nor an enforceable contract of sale. Rhorer v. Rhorer's Ex'r, 272 S.W.2d 801, 1954 Ky. LEXIS 1128 (Ky. 1954).
In view of the fact that plaintiffs' claim to either a proprietary interest in hospital property or in the proceeds of its sale is controverted by the instruments of record, and inasmuch as the contentions that plaintiffs were overreached by the defendant railroad are not supported by either pleading or proof, the chancellor correctly granted summary judgment in favor of the subsequent purchaser and its mortgagee. Absher v. Illinois C. R. Co., 339 S.W.2d 874, 1960 Ky. LEXIS 489 (Ky. 1960).
When a husband mortgaged his interest in property he owned with his spouse as tenants by the entirety, without her consent, upon foreclosure after a dissolution of the marriage of the husband and wife, the mortgagee could only foreclose on the husband's interest in the property, as determined by the court which dissolved the marriage, even though the mortgagee was not a party to the dissolution, and the foreclosure court properly entered summary judgment to that effect. Bank One, NA v. Vaught, 2003 Ky. App. LEXIS 176 (Ky. Ct. App. 2003), review denied, Bank One, N.A. v. Vaught, 2004 Ky. LEXIS 82 (Ky. 2004).
33. — — Malpractice Action.
Where, on a motion for summary judgment in a malpractice action, the defendant offered medical evidence that nothing could be done to save the patient and the plaintiff offered no evidence to the contrary, there was no genuine issue as to a material fact and summary judgment should be granted against the plaintiff. Neal v. Welker, 426 S.W.2d 476, 1968 Ky. LEXIS 658 (Ky. 1968).
Summary judgment in favor of an attorney in a legal malpractice suit brought by the nephew of a deceased estate planning client was not proper because the nephew was a direct, intended, identified beneficiary of the client and as such the attorney owed a duty of care to the nephew; furthermore, based on evidence including a deed and a will, it would not be impossible for the nephew to produce evidence at trial warranting judgment in his favor. Cave v. O'Bryan, — S.W.3d —, 2004 Ky. App. LEXIS 105 (Ky. Ct. App. 2004), rev'd, 202 S.W.3d 585, 2006 Ky. LEXIS 234 (Ky. 2006).
Patient sued his surgeon for malpractice because a surgical device was left in his scalp after brain surgery; as Kentucky Supreme Court precedent imposed per se liability when a surgeon closed an incision, leaving a foreign object in the patient's body, in reliance on an inaccurate sponge or instrument count, the trial court erred by not granting the patient summary judgment on the issue of liability. Branham v. Nazar, — S.W.3d —, 2004 Ky. App. LEXIS 312 (Ky. Ct. App. 2004), rev'd, — S.W.3d —, 2009 Ky. LEXIS 51 (Ky. 2009).
34. — — Unlawful Discrimination.
Court of Appeals properly sustained the decision to grant summary judgment on the charge of unlawful discrimination because none of the defendants qualified as an employer pursuant to the definition in KRS 344.030(2). Palmer v. International Ass'n of Machinists, 882 S.W.2d 117, 1994 Ky. LEXIS 54 (Ky. 1994).
35. — Issue Existing.
Where triable issues of material fact were presented on the record, neither party was entitled to summary judgment. McDonald v. Burke, 288 S.W.2d 363, 1955 Ky. LEXIS 3 (Ky. 1955).
In an action by truck buyer against dealer, there were genuine issues of material fact as to the newness of the truck, as to whether the warranty guaranteed newness, and as to whether revocation of acceptance was made within reasonable time; accordingly, summary judgment should not have been granted. Bell v. Louisville Motors, Inc., 573 S.W.2d 351, 1978 Ky. App. LEXIS 606 (Ky. Ct. App. 1978).
Where doctors gave conflicting testimony as to necessity of hospitalization, there was a genuine issue of fact precluding summary judgment in suit to recover on insurance policy. Blue Cross & Blue Shield, Inc. v. Smither, 573 S.W.2d 363, 1978 Ky. App. LEXIS 610 (Ky. Ct. App. 1978).
Where, although the plaintiff had made more money after leaving the defendant's employ, her subsequent work, was part time and sporadic, a genuine issue of fact existed as to whether or not she sustained any loss of wages as a result of her firing for the period of time she would have continued in her former position. Hammond v. Heritage Communications, Inc., 756 S.W.2d 152, 1988 Ky. App. LEXIS 126 (Ky. Ct. App. 1988).
Notwithstanding the fact that the appellant was hired as an at-will employee, a genuine issue of fact existed as to whether her status was altered by the oral assurances made to her and that she was thereafter working under the terms of an oral contract for a specific period of time, and summary judgment was premature. Hammond v. Heritage Communications, Inc., 756 S.W.2d 152, 1988 Ky. App. LEXIS 126 (Ky. Ct. App. 1988).
Summary judgment in favor of a bank was not proper where material factual issues existed as to whether a fiduciary relationship existed between the bank and its customer, who was the employer of another bank customer to whom the bank loaned money to enable the employee to set up a corporation in competition with his employer. Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W.2d 476, 1991 Ky. LEXIS 35 (Ky. 1991).
When a director and officer of a corporation, while still employed, made plans for setting up his own business to compete with his employer, including arranging financing, and recruiting investors and employees, there existed a genuine issue of material fact respecting the alleged breach of fiduciary duty by the employee. Thus, summary judgment in his favor was erroneous. Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W.2d 476, 1991 Ky. LEXIS 35 (Ky. 1991).
The trial court erred in granting summary judgment in favor of customers of a company, where the customers joined with an employee to form a competitive business and there were issues as to whether such customers were liable for aiding and abetting breach of fiduciary duty. Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W.2d 476, 1991 Ky. LEXIS 35 (Ky. 1991).
Even though the trial court may believe the party opposing summary judgment may not succeed at trial, it should not render summary judgment if there is any genuine issue of material fact. On a motion for summary judgment, the court must examine the evidence not to determine any question of fact but to discover if there is a real issue. Summary judgment must not be used to end the rights of litigants to a trial if they have a triable issue. Williams v. Hillview, 831 S.W.2d 181, 1992 Ky. LEXIS 86 (Ky. 1992).
Where defendant/subcontractor asserted the “up the ladder” defense against construction worker/claimant, the contention was at odds with many of the documents and the admissions made by subcontractor and with other evidence. As such, there was a material issue of fact and reversal was required. Goldsmith v. Allied Bldg. Components, Inc., 833 S.W.2d 378, 1992 Ky. LEXIS 99 (Ky. 1992).
When a student alleged that she tripped on a wrinkle in a carpet remnant being used as a floor runner in her classroom, and that an expert would testify that this type of carpet runner created a dangerous condition, due to the lack of proper edging and backing, it was error to affirm summary judgment dismissing the student's negligence claim, as the student met her burden of showing the remnant created a dangerous and unsafe condition. Bartley v. Educ. Training Sys., 134 S.W.3d 612, 2004 Ky. LEXIS 113 (Ky. 2004).
In a suit under the Kentucky Whistleblower Act, KRS 61.102, as plaintiff asserted his employer's investigation of him was done in retaliation for whistleblowing because it was baseless and was designed just to punish him, and he disputed the findings of the investigation, there were genuine issues of material fact regarding the matter; therefore, basing summary judgment on the ground that the employee's reassignment was justified by the employer's investigation was error. Davidson v. Commonwealth, 152 S.W.3d 247, 2004 Ky. App. LEXIS 311 (Ky. Ct. App. 2004).
Summary judgment was properly granted on the estate's joint enterprise theory as there was no evidence that the surgeon was liable for the bariatric center's financial condition. Dixon v. Lake Cumberland Reg'l Hosp., LLC, — S.W.3d —, 2017 Ky. App. LEXIS 88 (Ky. Ct. App. 2017).
Trial court erred in granting the hospital summary judgment on the estate's vicarious liability claims arising from the death of the decedent following gastric bypass surgery where emails and other documents made clear that the hospital interjected itself into the surgeon's practice, and thus, there were disputed issues of fact as to the relationship between the two. Dixon v. Lake Cumberland Reg'l Hosp., LLC, — S.W.3d —, 2017 Ky. App. LEXIS 88 (Ky. Ct. App. 2017).
Summary judgment was improperly granted on the estate's alternative theory of ostensible agency as the marketing material and forms the decedent filled out raised issues of fact as to whether the decedent could have been seen relying on the hospital to supply her care. Dixon v. Lake Cumberland Reg'l Hosp., LLC, — S.W.3d —, 2017 Ky. App. LEXIS 88 (Ky. Ct. App. 2017).
36. — — Negligence Cases.
In an employee's action for injuries sustained while being transported to his home in his employer's truck, whether the employer had a duty to furnish transportation was a material fact that must be proved in the case so that the trial court erred in granting the employer's motion for summary judgment on the ground that the employe's sole remedy was under the workmen's compensation act. Conder v. Hayden, 335 S.W.2d 909, 1960 Ky. LEXIS 292 (Ky. 1960).
The trial court erred in granting defendant's motion for summary judgment where reasonable men could infer that the defendant failed to exercise ordinary care in his manipulation and operation of a truck when, knowing that hay was not tied in bales and that the plaintiff was riding on top of the hay, he clutched the truck and accelerated the engine, causing the truck to jerk or lurch forward. Gullett v. McCormick, 421 S.W.2d 352, 1967 Ky. LEXIS 53 (Ky. 1967).
Complaint of school girl, who was struck and injured by a swing on the school playground, alleging negligence of school principal, superintendent, and individual board members raised fact issues precluding summary judgment. Copley v. Board of Education, 466 S.W.2d 952, 1971 Ky. LEXIS 417 (Ky. 1971).
Where a genuine issue of material fact exists as to whether a truck driver was keeping a proper lookout, from the time he started and traveled “about as fast as a man walks” from 20 to 80 feet until he hit the plaintiff, and whether another employee should have signaled the driver to back up when the plaintiff was in the way, or having given the signal should have warned the plaintiff or the driver, the defendants were not entitled to summary judgment against the plaintiff. Yates v. Wilson Bros. Trucking Co., 471 S.W.2d 744, 1971 Ky. LEXIS 267 (Ky. 1971).
Where the record established the existence of genuine issues of material fact in a suit by a patient against an orthopedic surgeon for damages caused by the surgeon's delay in performing an operation, a motion for summary judgment was improperly granted and was set aside on appeal. Boyd v. Badenhausen, 556 S.W.2d 896, 1977 Ky. LEXIS 531 (Ky. 1977).
Defendant engineering company designed and submitted the plans for the construction of the culvert in which the decedent drowned, and there was expert testimony that the system was negligently designed; the culvert pipe was too small to function adequately; it was not designed with proper concern for human safety; and based on this record, the catch basin did not comply with accepted standards of design or construction; therefore it was error to grant summary judgment. Richmond v. Louisville & Jefferson County Metropolitan Sewer Dist., 572 S.W.2d 601, 1977 Ky. App. LEXIS 930 (Ky. Ct. App. 1977).
Where heavy rain overflowed a culvert causing a pool to form and the suction force within the pool caused a 14-year-old boy to be sucked into the culvert and drowned, whether turbulence existed sufficient to alert an ordinary and prudent 14-year-old of the danger was a question for the jury and it was error to grant summary judgment. Richmond v. Louisville & Jefferson County Metropolitan Sewer Dist., 572 S.W.2d 601, 1977 Ky. App. LEXIS 930 (Ky. Ct. App. 1977).
When a student alleged that she tripped on a wrinkle in a carpet remnant being used as a floor runner in her classroom, and that an expert would testify that this type of carpet runner created a dangerous condition, due to the lack of proper edging and backing, it was error to affirm summary judgment dismissing the student's negligence claim on the ground that she did not show how long the wrinkle in the runner on which she tripped had existed, as long as the student showed (1) she encountered a dangerous condition on the school's premises; (2) the encounter was a substantial factor in causing her accident and injuries; and (3) due to the condition, the premises were not reasonably safe for the use of business invitees, as she did not have to show how long the wrinkle had existed before the accident, under the Kentucky Supreme Court's burden-shifting approach. Bartley v. Educ. Training Sys., 134 S.W.3d 612, 2004 Ky. LEXIS 113 (Ky. 2004).
In a wrongful death action filed by decedent's widow and arising out of a plane crash, because a genuine issue of material fact remained as to the question of whether the nature of the decedent's death was a foreseeable result of a utility failing to mark a power line which hung over a lake, and upon considering that the line's supporting structures were obscured, the trial court erred in granting summary judgment to the utility. Lee v. Farmer's Rural Elec. Coop. Corp., 245 S.W.3d 209, 2007 Ky. App. LEXIS 406 (Ky. Ct. App. 2007).
Trial court properly denied a hospital's motion for judgment notwithstanding the verdict in a premises liability case brought by a paramedic against a hospital, occurring when the paramedic tripped and fell over a protruding curb while escorting a critically ill patient to the emergency room as the open and obvious doctrine did not relieve the hospital of any duty to the paramedic, in that, even though the curb that caused the paramedic's fall may have been open and noticeable, the hospital had reason to expect that the paramedic's attention would be focused on her patient and not on each step she was taking. Under comparative negligence principles, the paramedic had a duty to ensure her own safety, heightened by the arguably open and obvious nature of the danger; thus, there were genuine issues of material fact that were properly submitted to the jury. Ky. River Med. Ctr. v. McIntosh, 319 S.W.3d 385,  2010 Ky. LEXIS 215 (Ky. 2010).
37. — — Malpractice Action.
Where, in an action against an attorney for legal malpractice, the attorney, in his fiduciary role as the client's attorney, led the client to believe that the damages he had incurred could be reversed by the attorney's continued efforts on the client's behalf against the third parties, the attorney, in fact, filed suit against the third parties and continued as the attorney of record until the one-year limitations period had run, and the attorney allegedly concealed the nature of the legal proceedings, the effects of the default judgment, and lulled the client into inaction by promises that further litigation would cure his problems, the client was entitled to a jury determination of the issue of whether the attorney was estopped to raise the statute of limitations as a bar to the action. Gill v. Warren, 751 S.W.2d 33, 1988 Ky. App. LEXIS 47 (Ky. Ct. App. 1988).
Trial court erred in dismissing a malpractice case on summary judgment, as (1) a physician's testimony that defendant violated the standard of care by not making his patient understand the need for a follow-up exam created a fact issue as to whether defendant breached a duty to her; and (2) as to defendant's claim that there was no proof that his alleged breach caused the patient's cancer to move from a more curable form to an incurable form, the patient's expert's opinion that she had lung cancer when defendant last examined her created a fact issue as to causation. Horn v. Thomas, — S.W.3d —, 2004 Ky. App. LEXIS 306 (Ky. Ct. App. 2004).
Before deciding on summary judgment motions in medical malpractice cases, a court has to make a ruling whether an expert is necessary and give the plaintiff reasonable time to secure an expert. Collier v. Caritas Health Servs., — S.W.3d —, 2007 Ky. App. LEXIS 425 (Ky. Ct. App. 2007), rev'd, Blankenship v. Collier, 302 S.W.3d 665,  2010 Ky. LEXIS 4 (Ky. 2010).
38. — — Malicious Prosecution.
Where question of fact existed as to whether county attorney learned that plaintiff was misidentified as the offender during the investigation and prior to prosecution, but nevertheless initiated the prosecution, summary judgment, on grounds of sovereign immunity, was precluded in malicious prosecution case. McCollum v. Garrett, 880 S.W.2d 530, 1994 Ky. LEXIS 46 (Ky. 1994).
Where an underlying malpractice action was settled by mutual agreement, the action did not terminate in an attorney's favor; therefore, the attorney could not subsequently bring an action for wrongful use of civil proceedings and the trial court properly granted summary judgment to the client. Feinberg v. Townsend, 107 S.W.3d 910, 2003 Ky. App. LEXIS 119 (Ky. Ct. App. 2003).
39. — — Contract Cases.
In action on contract for services, there were genuine issues of fact so that granting of summary judgment was error. Mooser v. Mason, 416 S.W.2d 355, 1967 Ky. LEXIS 270 (Ky. 1967).
Where, in order to be entitled to summary judgment, it was incumbent upon the subcontractor under the pleadings to show that the general contractor or its surety had received payment from the department of highways of the final estimate, but the evidentiary material accompanying the motion for summary judgment showed directly to the contrary, the granting of the summary judgment was error. New Amsterdam Casualty Co. v. Allen Co., 446 S.W.2d 278, 1969 Ky. LEXIS 112 (Ky. 1969).
Where a genuine issue of material fact existed as to whether the sales contract was amended and whether the merchandise delivered complied with the specifications as amended, it was error for the court to grant summary judgment. Foamade Industries, Inc. v. Louisville Timber & Wooden Products Co., 449 S.W.2d 414, 1969 Ky. LEXIS 34 (Ky. 1969).
Where husband and wife signed a note in their individual capacity, which note was backed by a pledge agreement executed by husband's mother, who lived with the couple, along with delivery of 670 shares of stock which were transferred to the bank and such loan was paid off, and subsequently other loans were signed by the husband and wife in their representative capacity as corporate officers, the questions of intent to pledge the stock for the corporate debt, and knowledge of any such pledge by the mother were unclear, and summary judgment would be improper. White v. Winchester Land Development Corp., 584 S.W.2d 56, 1979 Ky. App. LEXIS 434 (Ky. Ct. App. 1979), overruled in part, Inter-Tel Techs., Inc. v. Linn Station Props., LLC, 360 S.W.3d 152, 2012 Ky. LEXIS 2 (Ky. 2012), overruled in part as stated, Blight v. Watson (In re Watson), 468 B.R. 242, 2012 Bankr. LEXIS 1111 (Bankr. W.D. Ky. 2012).
The trial court acted correctly in ruling that there was no genuine issue of fact that the exclusive agency agreement was properly terminated with cause by the corporation, where the insurance agency wrongfully submitted applications and requests for insurance to other insurance carriers prior to a “final declination” by the corporation. Nelson Ins. Agency, Inc. v. Famex, Inc., 706 S.W.2d 838, 1986 Ky. App. LEXIS 1079 (Ky. Ct. App. 1986).
A genuine issue of fact existed as to whether an option to purchase real property was orally exercised before its expiration and summary judgment was therefore inappropriate. River City Dev. Corp. v. Slemmer, 781 S.W.2d 525, 1989 Ky. App. LEXIS 150 (Ky. Ct. App. 1989).
Where an agreement between a father and his spouse required the survivor to devise a farm under his or her will to the parties' children by prior marriages, the agreement did not fail for want of mutuality of obligation; therefore, the trial court erred in granting summary judgment to the spouse. Pace v. Burke, 150 S.W.3d 62, 2004 Ky. App. LEXIS 40 (Ky. Ct. App. 2004), review denied, 2004 Ky. LEXIS 330 (Ky. Dec. 8, 2004).
40. — — Will Contests.
The trial court erred in granting summary judgment to contestees in a will contest case where a genuine issue of fact existed concerning the mental capacity of the testatrix and undue influence of the niece named residuary legatee because of testimony given that the testatrix, who was adjudged a lunatic a year after the execution of the will, did not have testamentary capacity when she made the will. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
41. — — Wrongful Death.
The trial court erred in granting summary judgment to the defendants in a wrongful death action because there were issues of material fact. Roberts v. Davis, 422 S.W.2d 890, 1967 Ky. LEXIS 47 (Ky. 1967).
Decedent was found to have constructive knowledge that his mesothelioma was causally connected to his work for railroads when he knew he had the injury, so his failure to file any claim within three (3) years of when he knew about the injury meant a survival action filed under the Federal Employers' Liability Act (FELA) after his death was time-barred; however, a wrongful death action under FELA was properly filed anytime within three (3) years of the decedent's death. Consequently, summary judgment dismissal of a survival action filed by the decedent's personal representative was proper, but summary judgment dismissal of a wrongful death action was not. Heizer v. Cincinnati, New Orleans & Pac. Ry. Co., 172 S.W.3d 796, 2004 Ky. App. LEXIS 230 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 323 (Ky. 2005).
42. — — Interests in Property.
In suits to recover realty conveyed to grantor's children on ground of failure of consideration, where children agreed in writing to pay taxes and furnish support, the trial court erred in granting summary judgments since there were genuine issues of fact requiring determination before the rights of the parties could be properly adjudicated. Teague v. Reid, 340 S.W.2d 235, 1960 Ky. LEXIS 27 (Ky. 1960).
In an action to set aside a deed by the deceased on the grounds of fraud and failure of consideration and to recover personalty which the defendant allegedly converted to her own use, where there was a genuine issue of fact concerning the alleged wrongful taking because the defendant's affidavit and motion for summary judgment did not mention the personalty, the trial court erred in granting summary judgment dismissing that portion of the complaint relating to the personalty. Tarter v. Arnold, 343 S.W.2d 377, 1960 Ky. LEXIS 106 (Ky. 1960).
Where there were genuine issues of material fact, concerning the validity of an easement agreement and its application, it was error to grant summary judgment to the defendant city in action for damages to church caused by sewer construction. Wireman v. Greenup, 582 S.W.2d 48, 1979 Ky. App. LEXIS 410 (Ky. Ct. App. 1979).
Where, in an action for compensation for contributions to a cohabitation relationship, there was no express contract for a joint venture, a previous agreement between the parties resolved the issue of disposition of cattle, and the farm had admittedly been purchased with inherited funds, there were no issues of material fact except as to the disposition of household furnishings and it was erroneous to grant a summary judgment as to them. Murphy v. Bowen, 756 S.W.2d 149, 1988 Ky. App. LEXIS 122 (Ky. Ct. App. 1988).
Bank's summary judgment motion in a mechanic's lienholder's suit to enforce its lien was improperly granted where there were genuine fact issues regarding the application of the doctrine of marshaling assets, which could be raised even though the bank had released certain assets which it could have had to execute on, under this doctrine, regarding the valuing of those assets, and regarding whether the bank's refinancing of the property owner's debt was a novation, making the bank's debt junior to that of the lienholder. M. A. Walker Co. v. PBK Bank, 95 S.W.3d 70, 2002 Ky. App. LEXIS 2342 (Ky. Ct. App. 2002).
Because when an instrument is clearly within the understanding of the parties, one who for a valuable consideration signs without reading and without inducement either to sign or not to read, cannot shelter under a claim of mistake, there is still a genuine issue of material fact in this case. It is not clear whether the reservation of the house from the sale is consideration for the release or merely an additional term to the underlying contract. Thus, this case is not ripe for summary judgment. Price v. Godby, 263 S.W.3d 598, 2008 Ky. App. LEXIS 275 (Ky. Ct. App. 2008).
43. — — Payment.
In action by architect for fees for professional services, the architect's contention that he accepted the company's check as payment only for services rendered to the date of the check and not for his entire claim, taken with the company's contention that the check was for the entire claim, raised an issue of fact not foreclosed by the parol evidence rule so that the trial court erred in granting summary judgment for the company. Hammon v. Kentucky Cent. Life & Acci. Ins. Co., 289 S.W.2d 726, 1956 Ky. LEXIS 294 (Ky. 1956).
44. — — Insurance.
In an action by an insurance company for a subrogation claim against a contractor, it was error to grant summary judgment against the insurer when there were disputed issues as to whether the damaged property was under the care of the contractor and whether the property was covered by the policy at the time of the damage. Employers Mut. Fire Ins. Co. v. Piper, 335 S.W.2d 925, 1960 Ky. LEXIS 298 (Ky. 1960).
Where there was a genuine issue of material fact as to whether plaintiffs, nonresidents of Kentucky, had been given a chance to reject the limitations on their tort right to sue, pursuant to KRS 304.39-030, summary judgment should not have been granted. Stinnett v. Mulquin, 579 S.W.2d 374, 1978 Ky. App. LEXIS 672 (Ky. Ct. App. 1978).
Where a car dealer did not obtain a purchaser's consent to file a certificate of title and other documents and did not verify that the purchaser had insurance as required by KRS 186A.220(5), the dealer was the “owner” of a vehicle for insurance purposes at the time of an accident; therefore, the trial court properly determined that a guardian was entitled to summary judgment. Gainsco Cos. v. Gentry, — S.W.3d —, 2004 Ky. App. LEXIS 55 (Ky. Ct. App. 2004), aff'd, 191 S.W.3d 633, 2006 Ky. LEXIS 68 (Ky. 2006).
Trial court erred when it found that a son who was killed while he was helping his parents move their neighbors' piano was a “domestic employee” under the neighbors' homeowners' insurance policy and granted summary judgment in favor of the son's survivors who sought compensation under the policy. Am. Commerce Ins. Co. v. Brown, 168 S.W.3d 386, 2004 Ky. App. LEXIS 142 (Ky. Ct. App. 2004), rehearing denied, 2004 Ky. App. LEXIS 388 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 259 (Ky. 2005).
45. — — Nuisance.
In an action by owners of an undivided interest in the surface of lands mined by the defendant to enjoin an alleged nuisance, the trial court erred in granting the defendant summary judgment because a genuine issue of fact arose when the defendant denied the allegation of the plaintiffs' complaint that the defendant acted with a wanton disregard for the lives and property of the plaintiffs. Tolliver v. Pittsburgh--Consolidation Coal Co., 290 S.W.2d 471, 1956 Ky. LEXIS 318 (Ky. 1956).
46. For Defendant.
The Circuit Court improperly sustained the defendant's motion for summary judgment since the plaintiff highway department had fulfilled its duty to exercise ordinary care in posting a sign at a bridge fixing the maximum load at six tons so that the plaintiff could sue the defendant for the value of the bridge when it collapsed after the defendant drove a truck onto the bridge with a gross weight in excess of 26 tons. Commonwealth, Dep't of Highways v. Compton, 387 S.W.2d 314, 1964 Ky. LEXIS 541 (Ky. 1964).
Summary judgment was properly granted to the defendant where the facts were not in conflict and where the plaintiff failed to show clearly any title to allegedly converted automobiles to impeach the title under which the defendant claimed. Gateway Auto. Auction, Inc. v. General Motors Acceptance Corp., 398 S.W.2d 498, 1966 Ky. LEXIS 496 (Ky. 1966).
Summary judgment was properly granted to an insurance company where the insured died of gunshot wounds intentionally inflicted by another, since an act of intentional shooting was specifically excluded from the coverage of the policy. Wagner v. Colonial Life & Acci. Ins. Co., 408 S.W.2d 612, 1966 Ky. LEXIS 118 (Ky. 1966).
Since the requirement of CR 4.15 that the defendant be described if unknown was not met, and since CR 4.05 makes such a defendant the subject of constructive service of process, whereas KRS 454.165 prevents achievement of in personam jurisdiction over those who are the subject of constructive service of process, summary judgment was properly granted for defendant construction company which had been originally designated simply as “John Doe.” Richmond v. Louisville & Jefferson County Metro. Sewer Dist., 572 S.W.2d 601, 1977 Ky. App. LEXIS 930 (Ky. 1977)
Construction company was a contractor to the employer on a highway project, and thus the exclusivity statute, KRS 342.690, precluded the worker's common law negligence suit against the construction company for work related injuries; the worker failed to present any affirmative evidence showing that a genuine issue of material fact existed regarding whether the construction company was a contractor, and summary judgment in favor of the construction company was affirmed. Ramler v. Spartan Constr., Inc., — S.W.3d —, 2003 Ky. App. LEXIS 221 (Ky. Ct. App. 2003).
Construction company was a contractor to the employer on a highway project, and thus the exclusivity statute, KRS 342.690, precluded the worker's common law negligence suit against the construction company for work related injuries; the worker failed to present any affirmative evidence showing that a genuine issue of material fact existed regarding whether the construction company was a contractor, and summary judgment in favor of the construction company was affirmed. Ramler v. Spartan Constr., Inc., — S.W.3d —, 2003 Ky. App. LEXIS 221 (Ky. Ct. App. 2003).
Where an insurance policy's definition of “motor vehicle” did not include a farm tractor and the tractor did not meet the highway use specifications of of KRS 189.010(19)(b)(3), the policy exclusion applied and the insurer was entitled to summary judgment. Ryan v. Pa. Life Ins. Co., 123 S.W.3d 142, 2003 Ky. LEXIS 253 (Ky. 2003).
Trial court properly granted a driver's insurer's summary judgment motion in a car dealer's insurer's subrogation action as the dealer's insurer's policy did not provide the minimum amount of property damage coverage for motor vehicle dealers as required by KRS 190.033; the lack of minimum coverage did not result from the operation of an escape clause, an excess coverage clause, or another insurance clause. Motorists Mut. Ins. Co. v. Grange Mut. Cas. Co., 149 S.W.3d 437, 2004 Ky. App. LEXIS 158 (Ky. Ct. App. 2004), review denied, 2004 Ky. LEXIS 329 (Ky. Dec. 8, 2004).
Summary judgment in favor of a city manager and the city's sewer director was proper; their refusal to issue sewer hookup permits to a developer was a discretionary decision for which they could not be held liable in their official capacities and as the sewage drainage system the development sought had not yet been approved, they did not have any ministerial duty to the developer and thus, could not be liable in their personal capacity for violating such duty. Greenway Enters. v. City of Frankfort, 148 S.W.3d 298, 2004 Ky. App. LEXIS 292 (Ky. Ct. App. 2004).
Defendant company was entitled to summary judgment on the basis that plaintiff's common law tort claims sounding in negligence and strict liability were barred in that they were preempted by the federal Locomotive Boiler Inspection Act, 49 USCS § 20701 et. seq.Wright v. GE, 242 S.W.3d 674, 2007 Ky. App. LEXIS 465 (Ky. Ct. App. 2007).
In a products liability case stemming from a coal mine accident in which a foreign manufacturer's product was deemed to be a cause thereof, the appellate court erred in reversing summary judgment granted in favor of the manufacturer because it erred in applying equitable estoppel to bar application of the statute of limitations because the product's potential role in causing the accident was immediately evident from the accident itself and because the manufacturer's alleged failure to disclose product defects to government agencies did not excuse plaintiffs'  failure to exercise reasonable diligence to discover their cause of action and the identity of the tortfeasor within the time prescribed by the statute of limitations. The court refused to extend application of the discovery rule to cases not involving latent injuries, latent illnesses, or professional malpractice and concluded that the appellate court therefore erred in applying the discovery rule. Fluke Corp. v. Lemaster, 306 S.W.3d 55,  2010 Ky. LEXIS 61 (Ky. 2010).
State employees claiming discrimination were afforded a choice of remedies and could pursue an administrative remedy or a judicial remedy. When an employee elected to pursue the administrative remedy, he was bound by his election and was barred from filing a discrimination lawsuit after the administrative proceeding's outcome was adverse to him; as such, the circuit court properly granted summary judgment in favor of the state agency in the employee's discrimination suit. McKissic v. Commonwealth Transp. Cabinet, 334 S.W.3d 885, 2010 Ky. App. LEXIS 49 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 202 (Ky. Apr. 13, 2011).
Where a tractor-trailer driver was injured by materials that fell off of his truck after he had finished unloading materials for delivery—having completed all tasks necessary for the unloading process—but while he was preparing his vehicle to return to the roadway, the driver's actions, while in proximity to his tractor-trailer in preparing it for continued use as a transport vehicle, were encompassed within the term “use” of his vehicle under KRS 304.39-020(6) and 304.39-060. As such, the driver was engaged in an activity covered by the Motor Vehicle Reparations Act, KRS ch. 304.39, and his personal injury claim was subject to the two-year statute of limitations under KRS 304.39-230 and not the one-year statute of limitations under KRS 413.140(1), and the trial court erred in granting summary judgment adverse to the driver by concluding that his claims were barred by the statute of limitations. Rawlings v. Interlock Indus., Inc., — S.W.3d —, 2010 Ky. App. LEXIS 60 (Ky. Ct. App. 2010), rev'd, Interlock Indus. v. Rawlings, 358 S.W.3d 925, 2011 Ky. LEXIS 164 (Ky. 2011).
Where plaintiff mother filed suit against her daughter's kindergarten teacher, alleging that the teacher failed to report her daughter's sexual abuse at the hands of another five-year-old female student as required by KRS 620.030(1), the trial court properly granted summary judgment in favor of the teacher because the teacher's reporting obligation existed where a child was being abused by a parent, guardian, or other authority figure but did not apply when one child inappropriately touched another child. Further, the teacher was entitled to qualified immunity from tort liability because her actions and alleged inactions in response to a report of what she believed was one child giving another a wedgie resulted from discretionary decisions; as a result, she could not be held liable for the tort of negligent supervision or any statutory action for failure to file a report pursuant to KRS 620.030(1), had she violated it. Turner v. Nelson, 342 S.W.3d 866, 2011 Ky. LEXIS 96 (Ky. 2011).
In consolidated actions challenging the application of Kentucky's Billboard Advertising Act, KRS 177.830 through 177.890, summary judgment was properly granted in favor of defendant, the Kentucky Transportation Cabinet, Department of Highways, because plaintiffs failed to obtain a permit for their billboards containing religious messages and the signs were thus subject to removal as public nuisances due to the lack of a permit. While plaintiffs had a right to express and share their religion with the motoring public, the Commonwealth of Kentucky had a right to place reasonable restrictions on the place and manner that message is conveyed, particularly when aimed at protecting public safety and preserving the public environment; government acts often inadvertently frustrate certain citizens'  search for spiritual fulfillment, yet the government simply could not operate if it was required to satisfy every citizen's religious needs and desires. Harston v. Commonwealth Transp. Cabinet, — S.W.3d —, 2011 Ky. App. LEXIS 40 (Ky. Ct. App. 2011), review denied and ordered not published, Harston v. Commonwealth, — S.W.3d —, 2012 Ky. LEXIS 219 (Ky. Feb. 15, 2012).
47. — Contributory Negligence.
The court properly granted summary judgment for the defendants where the plaintiff was guilty of contributory negligence as a matter of law. Bennett v. Southern Bell Tel. & Tel. Co., 407 S.W.2d 403, 1966 Ky. LEXIS 155 (Ky. 1966).
Summary judgment was properly granted to the defendant where the plaintiff was contributorily negligent as a matter of law, since the plaintiff knowingly rode in a car with the defendant under the influence of intoxicating liquor and did not protest the reckless driving of defendant and ask to be let out of the automobile. Johnson v. Johnson, 414 S.W.2d 895, 1967 Ky. LEXIS 369 (Ky. 1967).
Even though the trial court erred in granting the defendant's motion for summary judgment in a negligence action, the trial court's disposition of the matter could be held correct if the showing on the motion for summary judgment demonstrated conclusively that plaintiff was contributorily negligent as a matter of law. Gullett v. McCormick, 421 S.W.2d 352, 1967 Ky. LEXIS 53 (Ky. 1967).
48. For Plaintiff.
Where the reasonableness of plaintiff subcontractor's handling of its claim against another subcontractor is so manifest as to preclude the possibility of a successful defense by the prime contractor, the granting of summary judgment against the prime contractor was proper. Robert Simmons Constr. Co. v. Powers Regulator Co., 390 S.W.2d 901, 1965 Ky. LEXIS 383 (Ky. 1965).
To defeat summary judgment, a plaintiff is not required to provide a detailed explanation for how the defendant could fix the hazard. Dick's Sporting Goods, Inc. v. Webb, 413 S.W.3d 891, 2013 Ky. LEXIS 578 (Ky. 2013).
49. Action Involving an Accounting.
In a suit involving an accounting, it would be extremely improbable that a motion for summary judgment could be sustained unless one of the parties admitted that the other party's records were correct. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
50. After Verdict.
In an action of deceit for damages by house purchasers against the vendors based on the concealment of the fact that a 12-inch drain tile ran beneath the house, causing water to accumulate under the house and in the yard, the trial court erred in granting the defendants' motion for summary judgment after the jury returned a verdict for the plaintiffs since there were genuine issues in the case and the evidence was sufficient to take the case to the jury. Kaze v. Compton, 283 S.W.2d 204, 1955 Ky. LEXIS 294 (Ky. 1955).
51. Judgment on Pleadings.
If summary judgment is moved by either party solely on the basis of the complaint, answer, and other pleading, if any, the motion is functionally equivalent to a motion for judgment on the pleadings under CR 12.03, and should be denied if, as against the moving party, the pleadings raise any issue of material fact. La Vielle v. Seay, 412 S.W.2d 587, 1966 Ky. LEXIS 19 (Ky. 1966).
The trial court erred in granting a permanent injunction by means of summary judgment where the actual question to be determined was whether or not a judgment on the pleadings should be granted and where the pleadings under the notice theory of pleading particularly raised factual issues. La Vielle v. Seay, 412 S.W.2d 587, 1966 Ky. LEXIS 19 (Ky. 1966).
Where in action on enforcement of joint will the trial court rendered its decision without prior notice of hearing as required by this rule, plaintiffs were not prejudiced for although the record spoke of summary judgment it was actually a judgment on the pleadings where the notice requirement is less stringent. Mansfield v. Voedisch, 672 S.W.2d 678, 1984 Ky. App. LEXIS 543 (Ky. Ct. App. 1984).
52. Motion for Directed Verdict.
Although motion for summary judgment and motion for directed verdict are analogous, the consideration to be given them is not the same for there is a great difference between discovering whether there is an issue of fact and deciding such an issue; for judge to take case from jury before the evidence is heard is an order more delicate and one which requires greater judicial determination than for the judge to take the case away from the jury after he has heard the evidence. Rowland v. Miller's Adm'r, 307 S.W.2d 3, 1956 Ky. LEXIS 1 (Ky. 1956).
Consideration to be given a motion for summary judgment is not the same as that to be given a motion for directed verdict. Payne v. Chenault, 343 S.W.2d 129, 1960 Ky. LEXIS 102 (Ky. 1960).
53. Partial Summary Judgment.
In suit by grantor to set aside a deed where the grantees set up the defense of mutual mistake which they intended to prove by parol evidence, there was a genuine issue of material fact as to whether the deed reserved a life estate in the grantor so that it was error to grant a partial summary judgment awarding at least a life estate to the grantor. Ingram v. Ingram, 283 S.W.2d 210, 1955 Ky. LEXIS 296 (Ky. 1955).
Although the court did not err in granting summary judgment against the plaintiff as to his liability for storage for two cabs, the court did err in fixing the amount of storage at 75¢ per day for each cab in the absence of proof of what was a reasonable charge for such storage, since the court should have granted an interlocutory summary judgment holding plaintiff liable for the storage and ordering a hearing on that claim as to the amount. Hodge v. Sharpe, 287 S.W.2d 596, 1956 Ky. LEXIS 469 (Ky. 1956).
In an action to set aside a deed by the deceased on the grounds of fraud and failure of consideration, the court properly granted summary judgment as to failure of consideration since it was made to appear that there was no genuine issue of fact as to this claim even though the plaintiff stated in her brief that she was prepared to prove that part of the consideration was the agreement of the defendants to pay the deceased's funeral expenses, which they did not do. Tarter v. Arnold, 343 S.W.2d 377, 1960 Ky. LEXIS 106 (Ky. 1960).
It is entirely proper for the trial court to enter a summary judgment on part of the questions presented, and reserve for determination/trial any remaining factual issue; this rule authorizes the granting of summary judgment on the issue of liability as a matter of law, even though a factual controversy concerning the amount of damages remains to be resolved. Wilson v. Southward Inv. Co., 675 S.W.2d 10, 1984 Ky. App. LEXIS 569 (Ky. Ct. App. 1984).
Where a partnership was effectively dissolved by a father's letter expressing an unequivocal desire to dissolve pursuant to KRS 362.300(1)(b) even though no real steps were taken to wind up the partnership under KRS 362.295, a grant of partial summary judgment was in error because all provisions that were not germane to winding up under KRS 362.310 were extinguished; as a result the trial court erred in granting partial summary judgment enforcing a buy-sell amendment to the partnership agreement. Fischer v. Fischer, 2003 Ky. App. LEXIS 215 (Ky. Ct. App. 2003), rehearing denied, 2003 Ky. App. LEXIS 294 (Ky. Ct. App. 2003), rev'd, 197 S.W.3d 98, 2006 Ky. LEXIS 172 (Ky. 2006).
Where a partnership was effectively dissolved by a father's letter expressing an unequivocal desire to dissolve pursuant to KRS 362.300(1)(b) even though no real steps were taken to wind up the partnership under KRS 362.295, a grant of partial summary judgment was in error because all provisions that were not germane to winding up under KRS 362.310 were extinguished; as a result the trial court erred in granting partial summary judgment enforcing a buy-sell amendment to the partnership agreement. Fischer v. Fischer, 2003 Ky. App. LEXIS 215 (Ky. Ct. App. 2003), rehearing denied, 2003 Ky. App. LEXIS 294 (Ky. Ct. App. 2003), rev'd, 197 S.W.3d 98, 2006 Ky. LEXIS 172 (Ky. 2006).
54. Fraud.
Ordinarily, if the movant comes forward with some evidence and the plaintiff offers no evidence, the movant should prevail, but where “badges of fraud” appear in the record, the plaintiff may not be required to offer proof by affidavit or otherwise, for to hold otherwise would amount to a denial of a full trial. Simpson v. Graves, 451 S.W.2d 399, 1970 Ky. LEXIS 386 (Ky. 1970).
Where a case involving dealings between the defendant brother and a sister gave all indications of fraud and deceit, even without the counter-affidavit of the plaintiff, the granting of summary judgment would be improper. Simpson v. Graves, 451 S.W.2d 399, 1970 Ky. LEXIS 386 (Ky. 1970).
Summary judgment was proper where the plaintiff merely alleged fraud and misrepresentation in his answer and counterclaim, but refused to testify concerning specific false and misleading statements, or to produce documents alleged to be false. Smith v. Food Concepts, Inc., 758 S.W.2d 437, 1988 Ky. App. LEXIS 147 (Ky. Ct. App. 1988).
Summary judgment was proper where the defendants merely alleged fraud and misrepresentation in their answer and counterclaim, but refused to furnish any evidence of fraud or misrepresentation. Smith v. Food Concepts, Inc., 758 S.W.2d 437, 1988 Ky. App. LEXIS 147 (Ky. Ct. App. 1988).
A breach of a fiduciary duty is equivalent to fraud. Thus, where an attorney advised a corporate director in his efforts to form a competing corporation for over a one-year period, during most of which time the client was still employed, the attorney would presumably know that the client's activities in formulating his plan during this period of his employment possibly constituted a breach of fiduciary duties and where he, nevertheless, continued to assist in the formulation of this scheme, under the circumstances, with some showing of a breach of fiduciary duties on the part of the client the attorney-client privilege cannot be used to prevent discovery. Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W.2d 476, 1991 Ky. LEXIS 35 (Ky. 1991).
55. Appeal.
Where the facts are not in dispute, the only basis of a ruling on a motion for summary judgment is that the movant is entitled to judgment as a matter of law, and this issue, unlike one of fact, may be again presented or retried in the proceedings, and, as in the case of any other interlocutory ruling by the trial court on a question of law, an order denying summary judgment on this ground is properly reviewable on an appeal from a final judgment. Gumm v. Combs, 302 S.W.2d 616, 1957 Ky. LEXIS 210 (Ky. 1957).
Where the only question on appeal is the legal effect of a release which the trial court found on summary judgment to be a valid release so that it constituted a legal and valid defense, there was no issue of fact to be tried and the summary judgment was proper. Daniel v. Turner, 320 S.W.2d 135, 1959 Ky. LEXIS 222 (Ky. 1959).
A ruling on motions for summary judgment will not be reviewed. Dr. Pepper Bottling Co. v. Ricks, 376 S.W.2d 299, 1964 Ky. LEXIS 443 (Ky. 1964).
The general rule is that a denial of a motion for summary judgment is, first, not appealable because of its interlocutory nature and, second, is not reviewable on appeal from a final judgment where the question is whether there exists a genuine issue of material fact; a motion for summary judgment is properly reviewable on appeal only where: (1) The facts are not in dispute, (2) the only basis of the ruling is a matter of law, (3) there is a denial of the motion, and (4) there is an entry of a final judgment with an appeal therefrom. Transportation Cabinet, Bureau of Highways v. Leneave, 751 S.W.2d 36, 1988 Ky. App. LEXIS 67 (Ky. Ct. App. 1988).
Where the Court of Appeals applied the clearly erroneous standard which is applicable to cases tried upon the facts without a jury or with an advisory jury (CR 52.01) to a case resolved by summary judgment which requires a determination that there is no genuine issue as to any material fact (CR 56.03), the Court of Appeals erred on this point. Under no circumstances is a summary judgment entitled to the deference or dignity of a case tried by the trial court. Goldsmith v. Allied Bldg. Components, Inc., 833 S.W.2d 378, 1992 Ky. LEXIS 99 (Ky. 1992).
Where an airport board removed structures, trees, and junk from condemned property, it timely began development that precluded repurchase by the former owner; therefore, summary judgment was properly granted. Yahnig v. City of Somerset, 129 S.W.3d 846, 2003 Ky. App. LEXIS 93 (Ky. Ct. App. 2003), review denied, 2004 Ky. LEXIS 131 (Ky. 2004).
Dismissal for failure to comply with CR 76.12(4)(c)(v) is discretionary, not mandatory, especially in appeals from summary judgment, because the trial court proceeding did not continue to fruition. Horn v. Thomas, — S.W.3d —, 2004 Ky. App. LEXIS 306 (Ky. Ct. App. 2004).
Because an insurer was entitled to summary judgment prior to the commencement of trial based on the intentional, and not negligent, act by the insured's husband of shooting the victim, denial of the insurer's motion was reversed on appeal. Kentucky Farm Bureau Mut. Ins. Co. v. Coyle, 285 S.W.3d 299, 2008 Ky. App. LEXIS 156 (Ky. Ct. App. 2008).
56. — Denial of Motion.
Where the trial court erred in overruling the commonwealth's motion for summary judgment on the ground that it lacked jurisdiction, the Court of Appeals would not direct that summary judgment be entered even though nothing in the record shows that there is a genuine issue of fact because there is serious doubt as to whether an order overruling a motion for summary judgment is reviewable under any circumstances and because the trial court, having decided that it had no jurisdiction, acted erroneously in making any ruling on the motion for summary judgment. Commonwealth v. Interstate Grocery Co., 283 S.W.2d 708, 1955 Ky. LEXIS 321 (Ky. 1955).
An order overruling a motion for summary judgment is an interlocutory order so that, since it is not a final order, it is not appealable. Battoe v. Beyer, 285 S.W.2d 172, 1955 Ky. LEXIS 73 (Ky. 1955).
An order denying a motion for summary judgment is not reviewable on an appeal from a final order or judgment where the question considered is whether or not there exists a genuine issue of material fact. Gumm v. Combs, 302 S.W.2d 616, 1957 Ky. LEXIS 210 (Ky. 1957).
Order denying motion for summary judgment is not appealable. Gumm v. Combs, 302 S.W.2d 616, 1957 Ky. LEXIS 210 (Ky. 1957).
Denial of an Indiana home owner's motion for summary judgment, which was based on the owner's assertion that the court lacked personal and subject matter jurisdiction over a breach of contract claim by a Kentucky home theater installer, was within the exception that allowed appeal thereof pursuant to CR 56.03, as the facts were not in dispute and only a question of law was presented. Lynn v. Digital Lifestyles, LLC, — S.W.3d —, 2008 Ky. App. LEXIS 364 (Ky. Ct. App. 2008), review denied and ordered not published, — S.W.3d —, 2009 Ky. LEXIS 133 (Ky. Feb. 11, 2009).
57. — Tender of Proof.
Before an appellant from a summary judgment would be heard to argue that a genuine fact issue existed, it was necessary for him to tender some proof of its existence to the court. Neel v. Wagner-Shuck Realty Co., 576 S.W.2d 246, 1978 Ky. App. LEXIS 657 (Ky. Ct. App. 1978).
58. Motion Premature.
Where the plaintiff had barely begun her discovery and it was far from clear that plaintiff would be unable to produce evidence necessary to perfect her case, it was premature for the trial court to grant summary judgment. Roberson v. Lampton, 516 S.W.2d 838, 1974 Ky. LEXIS 171 (Ky. 1974).
Roberson v. Lampton, 516 S.W.2d 838, 1974 Ky. LEXIS 171 (Ky. 1974) must be interpreted narrowly as holding only that summary judgment may not properly be entered before the respondent has had an opportunity to complete discovery, rather than that a movant must show that it would be impossible to produce evidence, but it is not necessary to show that the respondent has actually completed discovery, but only that respondent has had an opportunity to do so. Hartford Ins. Group v. Citizens Fidelity Bank & Trust Co., 579 S.W.2d 628, 1979 Ky. App. LEXIS 391 (Ky. Ct. App. 1979).
59. Day.
A “day” for purposes of this rule means a full 24-hour period. Rexing v. Doug Evans Auto Sales, Inc., 703 S.W.2d 491, 1986 Ky. App. LEXIS 1027 (Ky. Ct. App. 1986).
60. Motion Defective.
Where the order granting summary judgment made no ruling that the parties were entitled to judgment as a matter of law, the order on its face was fatally defective under this rule, and the attorney's motion to vacate attacking the judgment because he still had before the court matters of law upon which the trial court had not ruled did not require imposition of sanctions pursuant to CR 11. Tohtz v. United States, 743 S.W.2d 45, 1988 Ky. App. LEXIS 5 (Ky. Ct. App. 1988).
61. Commencement of Trial.
Once the trial-in-chief commences, an unruled-upon motion for summary judgment is rendered moot by application of waiver. Transportation Cabinet, Bureau of Highways v. Leneave, 751 S.W.2d 36, 1988 Ky. App. LEXIS 67 (Ky. Ct. App. 1988).
62. Counterclaims.
Where the order granting summary judgment specifically covered that relief requested in the complaint, but where no mention was made of the allegations in the counterclaim, since the counterclaim and complaint were not mutually exclusive, the counterclaim could not be dismissed by implication. Commonwealth Cabinet for Human Resources Div. of Child Support Enforcement v. Keith, 805 S.W.2d 672, 1991 Ky. App. LEXIS 28 (Ky. Ct. App. 1991).
Where a telephone company instituted a condemnation proceeding against a landowner to acquire the landowner's entire half-acre lot and where the landowner filed a counterclaim alleging abuse of process, the trial court erred in granting summary judgment in favor of the telephone company on the landowner's counterclaim because KRS 278.540(2) did not vest the telephone company with the authority to take for its permanent use all of the landowners'  property but merely authorized a telephone company to condemn a right of way when it was unable to purchase a right of way for its telephone lines across property. A right of way was merely the right to pass through the property of another; thus, it did not permit the telephone company to take the entire property in perpetuity for the purpose of constructing a building thereon. Sprint Communs. Co., L.P. v. Leggett, 307 S.W.3d 109,  2010 Ky. LEXIS 64 (Ky. 2010).
63. Federal Summary Judgment Standards.
The new federal summary judgment standards declared in recent Supreme Court decisions are not to be applied to practice and procedure in state courts. Steelvest, Inc. v. Scansteel Service Center, Inc., 807 S.W.2d 476, 1991 Ky. LEXIS 35 (Ky. 1991).
64. Survival Action.
Decedent was found to have constructive knowledge that his mesothelioma was causally connected to his work for railroads when he knew he had the injury, so his failure to file any claim within three (3) years of when he knew about the injury meant a survival action filed under the Federal Employers' Liability Act (FELA) after his death was time-barred; however, a wrongful death action under FELA was properly filed anytime within three (3) years of the decedent's death. Consequently, summary judgment dismissal of a survival action filed by the decedent's personal representative was proper, but summary judgment dismissal of a wrongful death action was not. Heizer v. Cincinnati, New Orleans & Pac. Ry. Co., 172 S.W.3d 796, 2004 Ky. App. LEXIS 230 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 323 (Ky. 2005).
65. Standard of Review.
In a trust dispute where a declaration was sought regarding trust assets, the standard of review applicable to summary judgments was used on appeal, rather than the clearly erroneous standard of review, because the trial court recited the summary judgment standard in its findings of fact, conclusions of law, and judgment. Moreover, a stipulation and agreed order, drafted by a widow's counsel and establishing the briefing schedule on the widow's motion for declaratory relief, identified the pending motion as a motion for summary judgment, and the record did not reflect that a trial of any sort was held in the matter. Ladd v. Ladd, 323 S.W.3d 772, 2010 Ky. App. LEXIS 178 (Ky. Ct. App. 2010).
Trial court's decision to grant summary judgment is subject to de novo appellate review. Adams v. Sietsema, 533 S.W.3d 172, 2017 Ky. LEXIS 438 (Ky. 2017).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Summary Judgment, §  30.12.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Rule 56.04.  Case not fully adjudicated on motion.
Text
If on motion under this rule judgment is not rendered upon the whole case or for all the relief asked and a trial is necessary, the court at the hearing of the motion, by examining the pleadings and the evidence before it and by interrogating counsel, shall if practicable ascertain what material facts exist without substantial controversy and what material facts are actually and in good faith controverted. It shall thereupon make an order specifying the facts that appear without substantial controversy, including the extent to which the amount of damages or other relief is not in controversy, and directing such further proceedings in the action as are just. Upon the trial of the action the facts so specified shall be deemed established, and the trial shall be conducted accordingly.
Annotations

Cited in State St. Bank & Trust Co. v. Heck's Inc., 963 S.W.2d 626, 1998 Ky. LEXIS 27 (Ky. 1998).
NOTES TO DECISIONS
1. Appeal.
Where suit was instituted against four defendants and as to three of them summary judgment was granted dismissing the action, the summary judgment was not appealable regardless of whether or not the alleged liability was joint or several since the order of judgment did not contain the recitals required by CR 54.02. Derby Road Bldg. Co. v. Louisville Gas & Electric Co., 299 S.W.2d 122, 1957 Ky. LEXIS 398 (Ky. 1957).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Rule 56.05.  Forms of affidavits — Further testimony.
Text
Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or served therewith. The court may permit affidavits to be supplemented or opposed by depositions or by further affidavits.
Annotations

Cross-References.
Affidavits, definition and content, CR 43.13.
Cited:  McCoy v. Mosley Machinery Co., 33 F.R.D. 287, 1963 U.S. Dist. LEXIS 10369 (D. Ky. 1963); Johnson v. Lohre, 508 S.W.2d 785, 1974 Ky. LEXIS 633 (Ky. 1974); Hartford Ins. Group v. Citizens Fidelity Bank & Trust Co., 579 S.W.2d 628, 1979 Ky. App. LEXIS 391 (Ky. Ct. App. 1979).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Affidavits.
 		3. 	— Time of Taking.
 		4. 	— Supplementing.
1. In General.
Where the proof as presented by the interrogatories, affidavits, and attempted counter-affidavit was such as would ultimately and inevitably entitle the plaintiffs to a directed verdict, the granting of the plaintiffs' motion for summary judgment was proper. Hayes v. Rodgers, 447 S.W.2d 597, 1969 Ky. LEXIS 86 (Ky. 1969).
2. Affidavits.
Where the affiants were experts on the questions contained in their respective affidavits, their respective affidavits and their opinions would be admissible in evidence within the meaning of this rule. Hill v. Fiscal Court of Warren County, 429 S.W.2d 419, 1968 Ky. LEXIS 754 (Ky. 1968).
Hearsay affidavit sought to be introduced into evidence in opposition to summary judgment ruling was in violation of this rule requiring that all supporting affidavits be made on personal knowledge of affiant and set forth such facts as would be admissible in evidence. Nelson v. Martin, 552 S.W.2d 668, 1977 Ky. App. LEXIS 728 (Ky. Ct. App. 1977).
Where doctors, other than treating doctor, based their opinions on the lack of medical necessity of the hospitalization period on a reading of insured's medical records, their opinions were admissible by Blue Cross and Blue Shield in support of its motion for summary judgment. Blue Cross & Blue Shield, Inc. v. Smither, 573 S.W.2d 363, 1978 Ky. App. LEXIS 610 (Ky. Ct. App. 1978).
Before an appellant from a summary judgment would be heard to argue that a genuine fact issue existed, it was necessary for him to tender some proof of its existence to the court. Neel v. Wagner-Shuck Realty Co., 576 S.W.2d 246, 1978 Ky. App. LEXIS 657 (Ky. Ct. App. 1978).
The written statement of a physician satisfied the requirements of an affidavit where the statement indicated that it was made on personal knowledge about such facts as would be admissible in evidence and the letterhead was sufficient to show affirmatively that the doctor was competent to testify to the matters in the statement, and where, although the jurat did not affirmatively show that the statement was sworn to or affirmed before an officer authorized under CR 28 to take depositions, it was reasonable to infer from the jurat that the doctor swore to the writing before a notary public. Alvey v. Welker, 655 S.W.2d 503, 1983 Ky. App. LEXIS 344 (Ky. Ct. App. 1983).
Evidence did not support reformation of a subordination agreement on summary judgment because an affidavit describing a statement in a phone conversation about the intended content of the subordination agreement did not comply with CR 56.03, 56.05. The statement was hearsay and was not excepted by KRE 801A(c)(2) because it was offered to show a predecessor's intent and not its right, title, or interest. Cadleway Props., Inc. v. Bayview Loan Servicing, LLC, 338 S.W.3d 280, 2010 Ky. App. LEXIS 168 (Ky. Ct. App. 2010).
3. — Time of Taking.
When the trial court entered an order on September 25, giving the parties until October 11 in which to file memorandums on a motion for summary judgment, the court erred in refusing to consider the plaintiff's affidavit taken before June 5 and two additional depositions taken on August 11, since the “hearing” on the motion for summary judgment, originally scheduled for June 5, was continued until October 11 by the September 25 order. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
4. — Supplementing.
Under this rule it was proper for the trial court to allow additional affidavits to be submitted by the plaintiffs after they had moved for summary judgment with supporting affidavits and the defendants had then moved for summary judgment and objected to certain matters contained in the plaintiffs' supporting affidavits. Diggs v. First Nat'l Bank & Trust Co., 335 S.W.2d 349, 1960 Ky. LEXIS 262 (Ky. 1960).
This rule provides that a court may permit affidavits in support or opposition to a motion for summary judgment to be supplemented or opposed by “depositions” as well as “further affidavits.” Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Summary Judgment, §  30.12.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Rule 56.06.  When affidavits are unavailable.
Text
Should it appear from the affidavits of a party opposing the motion that he cannot for reasons stated present by affidavit facts essential to justify his opposition, the court may refuse the application for judgment or may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had or may make such other order as is just.
Annotations

Kentucky Law Journal.
Kentucky Law Survey, L'Enfant, Civil Procedure, 64 Ky. L.J. 357 (1975-76).
Cited: Hartford Ins. Group v. Citizens Fidelity Bank & Trust Co., 579 S.W.2d 628, 1979 Ky. App. LEXIS 391 (Ky. Ct. App. 1979).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Unavailable Witness.
1. In General.
Before an appellant from a summary judgment would be heard to argue that a genuine fact issue existed, it was necessary for him to tender some proof of its existence to the court. Neel v. Wagner-Shuck Realty Co., 576 S.W.2d 246, 1978 Ky. App. LEXIS 657 (Ky. Ct. App. 1978).
2. Unavailable Witness.
Plaintiff's affidavit concerning the testimony she expected to elicit from a key witness whose testimony she had therefore been unable to obtain by deposition should have been considered as within the scope of this rule even though the affidavit contained hearsay, since it related to the unavailability of an important witness and had a significant bearing on the fact issue question. Conley v. Hall, 395 S.W.2d 575, 1965 Ky. LEXIS 150 (Ky. 1965).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Rule 56.07.  Affidavits made in bad faith.
Text
Should it appear to the satisfaction of the court at any time that any of the affidavits presented pursuant to this rule are presented in bad faith or solely for the purpose of delay, the court shall forthwith order the party employing them to pay to the other party the amount of the reasonable expenses which the filing of the affidavits caused him to incur, including reasonable attorney's fees, and any offending party or attorney may be adjudged guilty of contempt.
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Rule 57.  Declaratory judgments.
Text
The procedure for obtaining a declaratory judgment pursuant to statute shall be in accordance with these rules, and the right to trial by jury may be demanded under the circumstances and in the manner provided in Rules 38 and 39. The existence of another adequate remedy does not preclude a judgment for declaratory relief in cases where it is appropriate. The court may order a speedy hearing of an action for a declaratory judgment and may advance it on the calendar.
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Bondurant and Arvin, Real Property, 69 Ky. L.J. 625 (1980-81).
Cited: Murphy v. Torstrick, 309 S.W.2d 767, 1958 Ky. LEXIS 362 (Ky. 1958); Barnes v. Jacobsen, 417 S.W.2d 224, 1967 Ky. LEXIS 247 (Ky. 1967); Rea v. Gallatin County Fiscal Court, 422 S.W.2d 134, 1967 Ky. LEXIS 38 (Ky. 1967); Hopwood v. Paducah, 424 S.W.2d 134, 1968 Ky. LEXIS 447 (Ky. 1968); Corbin Deposit Bank & Trust Co. v. Mullins Enterprises, Inc., 641 S.W.2d 760, 1982 Ky. App. LEXIS 264 (Ky. Ct. App. 1982); HealthAmerica Corp. of Kentucky v. Humana Health Plan, Inc., 697 S.W.2d 946, 1985 Ky. LEXIS 241 (Ky. 1985); Bowling v. Ky. Dep't of Corr., 301 S.W.3d 478, 2009 Ky. LEXIS 291 (Ky. 2009).
NOTES TO DECISIONS

 	1. 	Statutory Remedy Available.
 	2. 	Removal of Officer.
1. Statutory Remedy Available.
It is only where a special statute is clearly intended to provide an exclusive remedy that relief under the declaratory judgment act is not available. Iroquois Post, A. L. v. Louisville, 279 S.W.2d 13, 1955 Ky. LEXIS 502 (Ky. 1955).
Where a special statute is clearly intended to provide an exclusive remedy, relief under the declaratory judgment act is not available. Arnett v. De Weese, 304 S.W.2d 784, 1957 Ky. LEXIS 281 (Ky. 1957).
The availability of a statutory remedy does not ipso facto make declaratory relief inappropriate. Board of Education v. Harville, 416 S.W.2d 730, 1967 Ky. LEXIS 280 (Ky. 1967).
2. Removal of Officer.
Where county board of education removed the superintendent of schools for violation of KRS 156.480 and appointed a successor, an action by the successor for a declaratory judgment should not have been dismissed and the court should have permitted the issues of fact to be joined and decided the case on the merits. Arnett v. De Weese, 304 S.W.2d 784, 1957 Ky. LEXIS 281 (Ky. 1957).
Rule 58.  Signing and entry of judgments and orders in trial courts.
Text
(1)  Before a judgment or order may be entered in a trial court it shall be signed by the judge. The clerk, forthwith upon receipt of the signed judgment or order, shall note it in the civil docket as provided by CR 79.01. The notation shall constitute the entry of the judgment or order, which shall become effective at the time of such notation; however, an authorized order for pre-trial adult or juvenile release or detention, or a signed emergency protective order, shall be effective when issued and does not require prior entry in the clerk's office to become effective. The additional notation required by CR 77.04 (2) or  by RCr 12.06 (2) shall govern the running of time for appeal under CR 73.02.
(2)  In the district court, if more than one judgment is entered on a single page, one signature by the judge following the last judgment on the page will be sufficient compliance with paragraph (1) of this Rule 58. For purposes of Rule 79.05 either the original or a photocopy or comparable duplicate of the signed page on which the judgment appears shall constitute the judgment.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended September 22, 1995, effective November 1, 1995.)
Annotations

Cross-References.
Records and books of clerk, procedure regarding, CR 79.01 to 79.06.
Kentucky Law Journal.
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Leathers, Civil Procedure, 71 Ky. L.J. 395 (1982-83).
Opinions of Attorney General. There is a presumption that a newspaper has a common-law interest in court records that are required to be recorded in books or are required to be noted of record in books kept in the office of the circuit court clerk. OAG 71-484.
Cited:  Arnold v. Heffner, 330 S.W.2d 943, 1959 Ky. LEXIS 214 (Ky. 1959); Tankersley v. Gilkey, 414 S.W.2d 589, 1967 Ky. LEXIS 363 (Ky. 1967); Hawes v. Cumberland Contracting Co., 422 S.W.2d 713, 1967 Ky. LEXIS 42 (Ky. 1967); Kentucky Utilities Co. v. Brashear, 726 S.W.2d 321, 1987 Ky. App. LEXIS 452 (Ky. Ct. App. 1987); Charles v. Appalachian Reg'l Healthcare, 59 S.W.3d 466, 2001 Ky. App. LEXIS 923 (Ky. Ct. App. 2001); Keeney v. Osborne, — S.W.3d —, 2010 Ky. App. LEXIS 57 (Ky. Ct. App. 2010).
NOTES TO DECISIONS

 	1. 	Entry on Order Book.
 		2. 	— Clerk's Ministerial Duty.
 		3. 	— Signature of Judge.
 		4. 	— Delay.
 	5. 	Extending Time for Appeal.
 	6. 	Divorce Cases.
1. Entry on Order Book.
A judgment though signed, was not effective until entered into the docket book. Paul v. Butler, 557 S.W.2d 443, 1977 Ky. App. LEXIS 840 (Ky. Ct. App. 1977).
A judgment which was duly signed by the trial judge when he was in office became effective when entered by the clerk, albeit after the judge left office. American Pulverizer Co. v. Cantrell, 694 S.W.2d 714, 1985 Ky. App. LEXIS 547 (Ky. Ct. App. 1985).
Because regardless of when a judgment or order is rendered, it is its notation in the docket by the clerk which constitutes “entry,” where there was no indication that the Workers' Compensation Board's decision was noted on the docket on the date of rendition, Court of Appeals' dismissal of claim as untimely was reversed and case remanded with claimant ordered to obtain and file with the court, within 21 days, a document containing a certificate which reflected the date upon which the decision of the Board was entered and the date upon which the parties were served with notice of the decision. Staton v. Poly Weave Bag Co., 930 S.W.2d 397, 1996 Ky. LEXIS 81 (Ky. 1996).
Under CR 58, a judgment was final upon entry by the clerk, and a timely motion pursuant to CR 59 suspended the judgment's operation for various purposes, but, unless and until granted, it did not change the judgment's character. Alliant Hosps., Inc. v. Benham, 105 S.W.3d 473, 2003 Ky. App. LEXIS 90 (Ky. Ct. App. 2003).
2. — Clerk's Ministerial Duty.
Where decree, though signed and delivered to circuit court clerk, had not been physically noted in the civil docket as required by this rule and CR 79.01, the duty of the clerk to make the notation was a ministerial function which could not be affected by the propriety or impropriety of the judicial action embodied in the document itself and was not subject to the control of the trial judge. Putnam v. Fanning, 495 S.W.2d 175, 1973 Ky. LEXIS 391 (Ky. 1973).
Where an order of dismissal was signed and delivered to a court clerk, a judge could not take any action that would impede the clerk's ministerial duty of entering and of noting the order in the docket. Farmer v. Castlen, — S.W.3d —, 2003 Ky. App. LEXIS 113 (Ky. Ct. App. 2003).
Appellant was properly denied a writ of mandamus to compel the circuit clerk to remove an order from the court record because it was not the duty of the circuit clerk to determine what orders to enter or not to enter in the court record and therefore the clerk's filing of the order was not a violation of his duty. Mischler v. Thompson, — S.W.3d —, 2014 Ky. LEXIS 11 (Ky. 2014).
3. — Signature of Judge.
The requirement that a judgment be signed on the order book by a judge before it becomes effective, insofar as the civil judgments of circuit courts are concerned, is eliminated by this rule. However, judges of the quarterly court must sign the judgments on the order books before they can become effective for the purpose of appeal, such procedure not being changed by the Rules of Civil Procedure. Frankfort v. Yount, 262 S.W.2d 665, 1953 Ky. LEXIS 1107 (Ky. 1953).
Where the alleged indorsement of the circuit judge on the back of the file jacket was not copied in the record on appeal, the court was unable to determine whether indorsement was in such form as to constitute a signing of the judgment and was unable to hold that a final judgment had been entered. Yocom v. Hamilton, 494 S.W.2d 731, 1973 Ky. LEXIS 457 (Ky. 1973).
Oral interlocutory order was not an appealable order as it had not been signed by the judge and as no notation of service had been made on the docket. Commonwealth v. West, 147 S.W.3d 72, 2004 Ky. App. LEXIS 197 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2006 Ky. LEXIS 448 (Ky. Jan. 11, 2006).
Interlocutory appeal, under KRS 22A.020, may only be taken from a judgment or order that has been signed by the judge and service thereof noted on the docket by the Circuit Court Clerk under RCr 12.04, RCr 12.06, and CR 58; to meet these requirements, it is axiomatic that the judgment or order appealed from be reduced to writing. Commonwealth v. West, 147 S.W.3d 72, 2004 Ky. App. LEXIS 197 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2006 Ky. LEXIS 448 (Ky. Jan. 11, 2006).
Signed order granting summary judgment, which was faxed to the clerk and entered in the docket, became a final judgment under CR 58(1) upon the clerk's notation of the order in the docket. Thus, a motion to vacate filed more than 10 days after such entry was untimely under CR 59.05. Mcpherson v. Felker, 393 S.W.3d 40, 2013 Ky. App. LEXIS 34 (Ky. Ct. App. 2013).
Faxed order signed by the judge constitutes a signed order under CR 58(1). Mcpherson v. Felker, 393 S.W.3d 40, 2013 Ky. App. LEXIS 34 (Ky. Ct. App. 2013).
4. — Delay.
When no judgment has been entered pursuant to this rule, the court retains jurisdiction to act in the case. Murrell v. Hurstbourne Acres, 401 S.W.2d 60, 1966 Ky. LEXIS 401 (Ky. 1966).
Where the Circuit Court filed an “opinion” on July 14, 1966, but the opinion was not entered as required by this rule, the plaintiff's notice of appeal filed on November 2, 1966, was timely when the appealable judgment was not entered until October 24, 1966. Bartlett v. Commonwealth, 418 S.W.2d 225, 1967 Ky. LEXIS 203 (Ky. 1967).
Order granting an extension of time in which to file the record on appeal which was never noted in the civil docket was never entered and could be of no effect so that the result must necessarily be that appellant failed to timely file the record on appeal, thus requiring dismissal of the appeal. Commonwealth, Dep't of Transp., Bureau of Highways v. Greer Bros. & Young, Inc., 548 S.W.2d 167, 1977 Ky. App. LEXIS 649 (Ky. Ct. App. 1977).
5. Extending Time for Appeal.
An order purporting to extend the time for filing the record on appeal that was not filed with the clerk until five (5) days after the 60-day period for filing the record had expired could not be corrected by a nunc pro tunc order, since the order filed with the clerk was not made before the expiration of the period for filing. Powell v. Blevins, 365 S.W.2d 104, 1963 Ky. LEXIS 216 (Ky. 1963).
6. Divorce Cases.
Public policy in the field of marriage and divorce overrides the requirement for application of strict evidentiary rules which in other circumstances would defeat entry of a judgment nunc pro tunc in a case where the trial judge signed an order annulling a divorce decree but the order was not documented because of the failure of the clerk to file the petition and to enter the order as required by this rule. Munsey v. Munsey, 303 S.W.2d 257, 1957 Ky. LEXIS 235 (Ky. 1957).
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Rule 59.01.  Grounds.
Text
A new trial may be granted to all or any of the parties and on all or part of the issues for any of the following causes:
 	(a)  Irregularity in the proceedings of the court, jury or prevailing party, or an order of the court, or abuse of discretion, by which the party was prevented from having a fair trial.
 	(b)  Misconduct of the jury, of the prevailing party, or of his attorney.
 	(c)  Accident or surprise which ordinary prudence could not have guarded against.
 	(d)  Excessive or inadequate damages, appearing to have been given under the influence of passion or prejudice or in disregard of the evidence or the instructions of the court.
 	(e)  Error in the assessment of the amount of recovery whether too large or too small.
 	(f)  That the verdict is not sustained by sufficient evidence, or is contrary to law.
 	(g)  Newly discovered evidence, material for the party applying, which he could not, with reasonable diligence, have discovered and produced at the trial.
 	(h)  Errors of law occurring at the trial and objected to by the party under the provisions of these rules.
History
(Amended October 18, 1977, effective January 1, 1978.)
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1. Several Parties.
In a joint action by an automobile driver and her guest against another driver who counterclaimed against plaintiff driver which resulted in both drivers being found equally negligent and in a judgment in favor of the guest against the defendant, where the trial court granted the guest's motion for a new trial on the sole issue of the amount of damages and overruled the defendant's motion for a new trial on his counterclaim, it would have been proper for the trial court to enter an order in the plaintiff driver's case reciting the finality of that part of the judgment as provided by CR 54.02 which would make that judgment appealable before final disposition of the guest's claim for damages. Cornett v. Wilder, 307 S.W.2d 752, 1957 Ky. LEXIS 101 (Ky. 1957).
In a joint action by an automobile driver and her guest against another driver who counterclaimed against plaintiff driver which resulted in both drivers being found equally negligent and in a judgment in favor of the guest against the defendant, where the trial court granted the guest's motion for a new trial on the sole issue of the amount of damages, the entire order and judgment was deemed interlocutory and not appealable until there is a final disposition of the whole case. Cornett v. Wilder, 307 S.W.2d 752, 1957 Ky. LEXIS 101 (Ky. 1957).
2. Part of Issues.
The trial court can direct a partial retrial as a matter of discretion under this rule only when it is clear that no injustice will result from so doing. Smith v. Webber, 282 S.W.2d 346, 1955 Ky. LEXIS 245 (Ky. 1955).
The theory behind this rule allowing the trial court to grant a partial new trial as to one or more issues where it appears that the issue in question is severable from and not interwoven with the remaining issues is that a party who has already had his day in court as to a particular issue may not have another opportunity to relitigate the same point unless a partial new trial will result in a miscarriage of justice. Scuddy Mining Co. v. Couch, 295 S.W.2d 553, 1956 Ky. LEXIS 163 (Ky. 1956).
3. — Liability.
The plaintiff was entitled to a new trial on the issue of simple negligence alone, since the jury had already decided the issue of gross negligence adverse to the plaintiff. Mullins v. Bullens, 383 S.W.2d 130, 1964 Ky. LEXIS 15 (Ky. 1964).
The Court of Appeals ordered a partial new trial on the issue of liability alone with directions that the trial court award damages in the amount fixed at the second of two (2) previous trials if the new trial results in a finding of liability by the jury, since the granting of a partial new trial comports with the purpose of this rule. Roland v. Beckham, 408 S.W.2d 628, 1966 Ky. LEXIS 126 (Ky. 1966).
4. — Damages.
Where the verdict awarded for the injuries sustained by the plaintiff was grossly excessive, a new trial was ordered on the issue of damages alone, since the issue of damages was severable from and not interwoven with the remaining issues. Scuddy Mining Co. v. Couch, 295 S.W.2d 553, 1956 Ky. LEXIS 163 (Ky. 1956).
Where the plaintiff had proved that one of several defendants was liable for damages and the only question remaining was the amount of damages, a new trial might properly be granted under this rule on the issue of damages alone. Kearns v. Sparks, 296 S.W.2d 731, 1956 Ky. LEXIS 231 (Ky. 1956).
Where the defendant's liability in a personal injury action was not questioned but the damages awarded to the plaintiff were excessive, there should be a new trial only on the issue of damages. Dinsmore v. Baird, 325 S.W.2d 308, 1959 Ky. LEXIS 43 (Ky. 1959).
Cases involving inadequacy of damages should be governed by the general rule which favors the directing of limited or partial retrials except where such would result in injustice. Failure to retry every issue embraced in a compromise verdict does not constitute an injustice. Nolan v. Spears, 432 S.W.2d 425, 1968 Ky. LEXIS 337 (Ky. 1968).
It is no longer open to doubt that a trial judge may, in his unabused discretion, properly set aside an award of damages as inadequate and order a new trial upon the issues of damage alone. Prater v. Arnett, 648 S.W.2d 82, 1983 Ky. App. LEXIS 278 (Ky. Ct. App. 1983).
Upon reviewing the action of a trial judge in setting aside an award of damages as inadequate and ordering a new trial upon the issue of damages alone, the appellate court no longer steps into the shoes of the trial court to inspect the actions of the jury from his perspective. Now, the appellate court reviews only the actions of the trial judge, in setting aside the verdict, to determine if his actions constituted an error of law, and there is no error of law unless the trial judge is said to have abused his discretion and thereby rendered his decision clearly erroneous. Prater v. Arnett, 648 S.W.2d 82, 1983 Ky. App. LEXIS 278 (Ky. Ct. App. 1983).
Punitive damages awarded in a wrongful death action to an injured party were reversed and the case was remanded for a new determination of the amount of punitive damages due as the award violated the Due Process Clause; the jury considered a manufacturer's conduct on a nationwide scale in awarding the punitive damages and the jury instructions did not provide a safeguard from extraterritorial punishment. Sand Hill Energy, Inc. v. Smith, 142 S.W.3d 153, 2004 Ky. LEXIS 226 (Ky. 2004).
5. — — On Appeal.
Under this rule the Court of Appeals may properly grant a new trial on the issue of damages alone where it has been determined that the damages awarded were excessive. Louisville & N. R. Co. v. Mattingly, 318 S.W.2d 844, 1958 Ky. LEXIS 147 (Ky. 1958).
Where plaintiff driver's negligence alone was the sole proximate cause of an automobile accident, the trial court erred in failing to direct a verdict for the defendant on his counterclaim, with the result that the defendant is entitled to a new trial limited to a determination of the amount of damages he sustained as a result of the accident. Walling v. Flynn, 332 S.W.2d 638, 1960 Ky. LEXIS 167 (Ky. 1960).
Where defendant's liability has been properly proved and determined but the Court of Appeals has upheld its contention that it should be granted a new trial on the ground of excessive damages, upon remand the defendant will be granted a new trial on the sole question of damages. Adams Constr. Co. v. Bentley, 335 S.W.2d 912, 1960 Ky. LEXIS 293 (Ky. 1960).
Where the question of the respective liabilities of the parties was fairly presented to the jury, the Court of Appeals ordered a partial new trial on the issue of damages awarded to the defendant on his counterclaim, since there was no proof to support the damages awarded. Duff v. Horton, 343 S.W.2d 380, 1961 Ky. LEXIS 415 (Ky. 1961).
The trial court erred in granting a directed verdict in favor of a defendant whose negligence was the proximate cause of the accident, and a new trial was granted to the plaintiff under this rule limited to the issue of damages. Dixie Transport Co. v. Reed, 386 S.W.2d 735, 1964 Ky. LEXIS 177 (Ky. 1964).
6. Misconduct.
7. — Juror.
Where a juror is unaware of a remote kinship with the defendant, such kinship is an insufficient ground for setting aside the verdict and granting a new trial. Reams' Adm'r v. Greer, 314 S.W.2d 511, 1957 Ky. LEXIS 16 (Ky. 1957).
Generally any challenge to a juror's qualification must be made before the jury is empaneled; however, where upon voir dire examination the jurors remain silent when inquired whether any member has so previously served, and it is discovered after trial that a juror should have been disqualified, a new trial is warranted, provided that the movant exercised reasonable diligence upon voir dire to discover the claimed disqualification. Pinkston v. Griffith, 730 S.W.2d 948, 1987 Ky. App. LEXIS 498 (Ky. Ct. App. 1987).
Although, in a negligence action, the juror qualification forms contained a question whether they had served within the last 12 months, to which one juror admitted, and the other falsely denied, the plaintiffs were not entitled to a new trial due to the disqualification of the two (2) jurors under subsection (2) of KRS 29A.080 because the plaintiffs failed to show in what way they were prejudiced, in that because ten jurors found for the defendant, the verdict would have been the same. Pinkston v. Griffith, 730 S.W.2d 948, 1987 Ky. App. LEXIS 498 (Ky. Ct. App. 1987).
Patient cited no legal authority for his claim that it was misconduct for one juror to vote against liability for a doctor in a medical malpractice case because the doctor had stipulated that his failure to recognize the fracture in the x-ray of the patient's wrist fell below the appropriate standard of care and the jury had been instructed as to that fact; the patient's argument confused the doctor's stipulation that his treatment fell below the standard of care with an admission that he was liable for the patient's injuries, and, in so doing, ignored the possibility that a party might admit to a deviation from the standard of care but still avoid liability for an injury because the jury determined that the deviation was not the cause or proximate cause of the opposing party's injury. Bayless v. Boyer, 180 S.W.3d 439, 2005 Ky. LEXIS 382 (Ky. 2005).
Factual basis for a new trial did not exist under CR 59.01(d) where landowners, in challenging a jury verdict setting a boundary line and settling ownership of disputed land affected by that boundary, did not show that the jury was affected by passion or prejudice. Even though the jury foreman's affidavit suggested the jury was influence by sympathy for the neighboring landowners, that affidavit also showed that many jurors were convinced by the superior weight of the neighbors'  surveyors'  testimony as to the boundary line. Embry v. Turner, 185 S.W.3d 209, 2006 Ky. App. LEXIS 37 (Ky. Ct. App. 2006).
Claim that alleged juror misconduct may have occurred in reaching a final verdict on damages for loss of power to earn money was not properly preserved for review; however, a motion for new trial was the proper procedure for correcting alleged juror misconduct. Williams v. Primary Care Assocs. of S. Ky., PLLC, — S.W.3d —, 2008 Ky. App. LEXIS 52 (Ky. Ct. App. 2008), review denied and ordered not published, 2008 Ky. LEXIS 247 (Ky. 2008).
Trial court did not abuse its discretion in denying an employee's motion for a new trial after a jury returned a verdict in favor of an employer because the jury foreman's modification of the jury verdict form in open court was not automatic grounds for reversal and a new trial, nine jurors acknowledged that the verdict for the employer was their own, and a juror was not pressured into voting for the employer; the jury reached a clear, nine-person majority, and there was no evidence of juror misconduct or inattentiveness. Kaminski v. Bremner, Inc., 281 S.W.3d 298, 2009 Ky. App. LEXIS 45 (Ky. Ct. App. 2009).
Because there was insufficient evidence of any juror misconduct, the trial court did not abuse its discretion in denying a new trial; the juror did not conceal information that her father had been killed in a car accident, and because defense counsel's question could have been interpreted as asking if the juror personally had ever been in a car accident, the court did not find her failure to respond misleading or deceitful. Gibson v. Fuel Transp., Inc., 410 S.W.3d 56, 2013 Ky. LEXIS 29 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 573 (Ky. Oct. 24, 2013).
8. — Prevailing Party's Attorney.
Although it was improper for plaintiff's counsel in a personal injury action to refer to the defendant as a very large successful corporation, the information suggested by the improper remark could hardly have come to the jury as a revelation and, as there was no further similar reference to the company, the remark was not prejudicial. Louisville & N. R. Co. v. Mattingly, 339 S.W.2d 155, 1960 Ky. LEXIS 427 (Ky. 1960).
Although the use of the word “evil” in a case involving no question of moral turpitude is not approved, a statement by plaintiff's counsel in a personal injury case that an “evil” had been done to his client was not prejudicial to the defendant where the meaning was clarified by counsel in that he interpreted the word to include a negligent injury. Louisville & N. R. Co. v. Mattingly, 339 S.W.2d 155, 1960 Ky. LEXIS 427 (Ky. 1960).
Counsel may properly argue the amount of damages in a personal injury action so that it was proper to suggest a per diem figure for pain and suffering to be multiplied by plaintiff's life expectancy since, if the argument had resulted in an excessive verdict, the control would lie in the court under this rule. Louisville & N. R. Co. v. Mattingly, 339 S.W.2d 155, 1960 Ky. LEXIS 427 (Ky. 1960).
9. Negligence of Attorney.
Negligence of an attorney is imputable to the client and is not a ground for relief under subdivision (c) of this rule or CR 60.02(a) or (f). Vanhook v. Stanford-Lincoln County Rescue Squad, Inc., 678 S.W.2d 797, 1984 Ky. App. LEXIS 596 (Ky. Ct. App. 1984).
10. Surprise.
There was no error in overruling a motion for a new trial on the ground that the movant had been taken by surprise by the testimony of a witness where the movant's counsel had cross-examined the witness and there was no motion for another continuance on this account. Sessmer v. Commonwealth, 268 Ky. 127, 103 S.W.2d 647, 1936 Ky. LEXIS 773 (Ky. 1936) (decided under prior law).
The plaintiff was not entitled to a new trial on the ground of surprise when one of the defendants' eyewitnesses changed his testimony materially from that which he gave at the coroner's inquest, thereby catching the plaintiff's attorney unprepared to rebut properly the new testimony, since a litigant cannot be said to be surprised when his antagonist offers testimony to establish facts supporting his contention in the case, and because the plaintiff did not protect himself by requesting a continuance or time in which to procure the presence of his impeaching witnesses who purportedly were not at the trial. Baker's Adm'r v. Frederick, 243 S.W.2d 921, 1951 Ky. LEXIS 1186 (Ky. 1951) (decided under prior law).
The defendant was not entitled to a new trial on the ground of surprise where a witness' testimony merely corroborated to some extent the plaintiff's version of the accident. Clement Bros. Constr. Co. v. Moore, 314 S.W.2d 526, 1958 Ky. LEXIS 299 (Ky. 1958).
11. Damages.
Where damages could be measured, and the verdict of the jury was such as to demonstrate that the proof was disregarded, and the law of the case, as embodied in the instructions, was disobeyed, the verdict should have been set aside and a new trial granted, if the plaintiff was entitled to recover at all. Allen v. Large, 239 S.W.2d 225, 1951 Ky. LEXIS 859 (Ky. 1951) (decided under prior law).
Refusal to grant new trial affirmed in personal injury action where jury, upon reconsideration granted after repeated requests from plaintiff's attorney, increased award for pain and suffering from zero to $1,000 as this amounted to more than just “a few dollars” and came about by complying with plaintiff's insistent request. Shortridge v. Rice, 929 S.W.2d 194, 1996 Ky. App. LEXIS 47 (Ky. Ct. App. 1996).
Where the jury disregarded uncontroverted evidence as to elements of damage and the court's instructions in regard thereto, the plaintiff was granted a new trial on the sole issue of damages. Phipps v. Bisceglia, 383 S.W.2d 367, 1964 Ky. LEXIS 41 (Ky. 1964).
An award of $30,000 for lands acquired by commonwealth in a condemnation action is so excessive at first blush as to appear to have been given under the influence of passion or prejudice, in disregard of the evidence and instructions of the court, and is not supported by evidence containing probative value of the quantum required. Commonwealth, Dep't of Highways v. Gardner, 388 S.W.2d 360, 1965 Ky. LEXIS 421 (Ky. 1965).
In an eminent domain proceeding concerning the widening of an existing easement, the trial court must be extremely careful to allow recovery only for the difference in fair market value of the land subject to an existing easement immediately before and immediately after subjecting it to the additional easement. Louisville Gas & Electric Co. v. Scott, 563 S.W.2d 746, 1978 Ky. App. LEXIS 488 (Ky. Ct. App. 1978).
Stucker v. Bibble, 442 S.W.2d 578, 1969 Ky. LEXIS 274 (1969), and its progeny, are overruled to the extent that they purport to deny consideration of a motion for a new trial on grounds of waiver where the jury has specified “0” for elements of damages but has not been sent back to “correct” its verdict. Cooper v. Fultz, 812 S.W.2d 497, 1991 Ky. LEXIS 100 (Ky. 1991).
The waiver principle should not apply where the jury's award of damages specified “-0-,” as contrasted with failing to complete the verdict by leaving it blank. Cooper v. Fultz, 812 S.W.2d 497, 1991 Ky. LEXIS 100 (Ky. 1991).
Where jury specified deliberate intention to make no award for one element of damages this represented a completed verdict which was subject to challenge as inadequate on motion for a new trial. Cooper v. Fultz, 812 S.W.2d 497, 1991 Ky. LEXIS 100 (Ky. 1991).
There was evidence in the record of plaintiff's substantial present and future medical expenses due to injury. There was also evidence of the decrease in his ability to earn money in the future as well as testimony about his difficulty performing his present occupation. Plaintiff testified about the pain resulting from this injury and the difficulties in life due to the pain and double vision. Therefore, there was no clear error nor abuse of discretion in the trial court not finding the award excessive under the “first blush” rule. Morrow v. Stivers, 836 S.W.2d 424, 1992 Ky. App. LEXIS 15 (Ky. Ct. App. 1992).
12. — Inadequate.
Since it is impossible to lay down a general rule for the determination of the adequacy or inadequacy of damages in personal injury actions, a comparison of the damages awarded in similar actions cannot deduce a rule to be followed in the determination of damages to be awarded in a particular case because each case must be determined by the facts and circumstances peculiar to it. Wilkins v. Hopkins, 278 Ky. 280, 128 S.W.2d 772, 1939 Ky. LEXIS 437 (Ky. 1939) (decided under prior law).
A verdict will not be disturbed for inadequacy of damages unless it is so small and disproportionate as to strike the mind at first blush as being the result of passion, prejudice or mistake. Lawson v. Sitgraves, 299 Ky. 545, 186 S.W.2d 182, 1945 Ky. LEXIS 463 (Ky. 1945) (decided under prior law).
Where the amount of damages awarded was so small that it was evident that the jury must have overlooked some material element of damage or ignored the instructions of the court, a new trial was granted. Foster v. Dukes, 301 Ky. 752, 193 S.W.2d 159, 1946 Ky. LEXIS 562 (Ky. 1946) (decided under prior law).
A verdict awarding damages complained of as being inadequate should not have been disturbed unless the award was so small and disproportionate as to strike the mind at first blush as necessarily resulting from passion, prejudice, corruption or mistake. Blincoe v. Drury, 311 Ky. 613, 224 S.W.2d 936, 1949 Ky. LEXIS 1208, 16 A.L.R.2d 390 (Ky. 1949); Wilkins v. Hopkins, 278 Ky. 280, 128 S.W.2d 772, 1939 Ky. LEXIS 437 (Ky. 1939) (decided under prior law).
An award of $6,132.95 for injuries and medical expenses was not so inadequate as to require a new trial, since the verdict did not strike the mind at first blush as necessarily resulting from passion, prejudice or mistake. Keller v. Morehead, 247 S.W.2d 218, 1952 Ky. LEXIS 680 (Ky. 1952) (decided under prior law).
In a medical malpractice action based upon an alleged failure to more promptly diagnose appendicitis, the trial court did not err in denying plaintiff patient's motion for a new trial based on the jury's award of no damages for pain and suffering because the jury could have determined that, even if the appendicitis diagnosis had been made earlier, infection might have already spread throughout plaintiff abdominal cavity, requiring the more invasive surgery anyway. Dennis v. Fulkerson, 343 S.W.3d 633, 2011 Ky. App. LEXIS 114 (Ky. Ct. App. 2011).
13. — — Inadequate Verdicts.
Where the plaintiff received injuries which caused excruciating pain over a long period of time and resulted in medical expenses of $234.73, a verdict of $484.73 was so inadequate as to require a new trial. Droppelman v. Willingham, 293 Ky. 614, 169 S.W.2d 811, 1943 Ky. LEXIS 671 (Ky. 1943) (decided under prior law).
The plaintiff was entitled to a new trial on the ground of inadequacy of damages where the jury awarded damages for medical expenses only but nothing for pain and suffering, which was contrary to all the evidence as well as the presumption of law that decedent plaintiff did suffer pain as a result of his injuries. Schriewer v. Schworer, 296 Ky. 749, 178 S.W.2d 598, 1944 Ky. LEXIS 634 (Ky. 1944) (decided under prior law).
Where the jury found for the plaintiff, an award of damages in the amount of $1.00 was so clearly inadequate as to require a new trial where plaintiff spent $15.00 for medical expenses and lost wages in the amount of $64.00. Foster v. Dukes, 301 Ky. 752, 193 S.W.2d 159, 1946 Ky. LEXIS 562 (Ky. 1946) (decided under prior law).
Where the jury found the defendant guilty of negligence and the plaintiff free of contributory negligence but awarded damages only for medical expenses and not for pain and suffering, the plaintiff was entitled to a new trial on the ground of inadequacy of damages. Wall v. Van Meter, 311 Ky. 198, 223 S.W.2d 734, 1949 Ky. LEXIS 1087, 20 A.L.R.2d 272 (Ky. 1949) (decided under prior law).
Where damage to plaintiff's automobile as a result of a collision was shown to be $779.20 and the value of the car dropped from $1,300 before the accident to $300 after the accident and repairs, an award of $200 to the plaintiff was so inadequate as to require a new trial since the jury had found that the defendant was negligent and that the plaintiff was not guilty of contributory negligence. Allen v. Large, 239 S.W.2d 225, 1951 Ky. LEXIS 859 (Ky. 1951) (decided under prior law).
The jury, having found the defendant liable in damages, could not limit the award of damages to medical expenses and the cost of repairing plaintiff's motorcycle but was required to make some award for pain and suffering and for loss of earnings so that the plaintiff was entitled to a new trial. Biggs v. Toone, 244 S.W.2d 443, 1951 Ky. LEXIS 1212 (Ky. 1951) (decided under prior law).
14. — — Not Inadequate Verdicts.
An award of $500 for wrongful death was not reversed as inadequate where the deceased was a 76-year-old car repairer in a railroad shop earning $5.94 per day, with a life expectancy of 5.88 years, and who would have been eligible for retirement in a few months at a pension of $40.00 per month. Wilkins v. Hopkins, 278 Ky. 280, 128 S.W.2d 772, 1939 Ky. LEXIS 437 (Ky. 1939) (decided under prior law).
A verdict of $500 in an action for death was not so inadequate as to require a new trial where the deceased was 59 years old with a life expectancy of 16.04 years and earned an average of $200 a month. Cuniffe's Ex'x v. Johnson, 279 Ky. 663, 132 S.W.2d 47, 1939 Ky. LEXIS 341 (Ky. 1939) (decided under prior law).
A verdict of $197 for medical expenses and pain and suffering was not so inadequate as to require a new trial where it was obvious that the jury accepted the defendants' evidence that the collision was so slight as to have but little effect upon the plaintiff's previous condition. Lawson v. Sitgraves, 299 Ky. 545, 186 S.W.2d 182, 1945 Ky. LEXIS 463 (Ky. 1945) (decided under prior law).
Where plaintiff's hospital and medical expenses were estimated at $135, new glasses cost $30.00, and damage to an allegedly expensive fur coat and watch were claimed to be $65.00, an award of $200 did not shock with an impression of inadequacy necessarily resulting from an improper jury reaction so that the Court of Appeals refused to disturb the exercise of judicial discretion by the trial judge in refusing to grant the plaintiff a new trial. Smith v. Bailey, 311 Ky. 118, 223 S.W.2d 582, 1949 Ky. LEXIS 1068 (Ky. 1949) (decided under prior law).
An award of $500 to a six-year-old boy for injuries sustained when struck by an automobile was not inadequate where he suffered a fracture of the right femur resulting in medical expenses of $200 and was permanently disabled but where the defendant's proof showed no malformation resulting from the fracture, and any malformation which did exist was probably the result of a prior case of rickets. Blincoe v. Drury, 311 Ky. 613, 224 S.W.2d 936, 1949 Ky. LEXIS 1208, 16 A.L.R.2d 390 (Ky. 1949) (decided under prior law).
An award of $1,250 for the death of a seven-year-old struck as she alighted from a school bus by an automobile driven by one of the defendants was not so inadequate as to require a new trial. Willingham v. Stevens, 312 Ky. 124, 226 S.W.2d 770, 1950 Ky. LEXIS 604 (Ky. 1950) (decided under prior law).
Plaintiff's motion for JNOV and a new trial pursuant to CR 59.01 following the verdict in a personal injury action was properly denied, because the evidence was sufficient for the jury to determine that the plaintiff did not experience pain and suffering as a result of the subject automobile accident because the plaintiff had a high tolerance for pain, and the plaintiff was not entitled to a directed verdict on the limited issue of defendant's liability, because it was for the jury to determine whether defendant's driving leading up to the accident breached her statutory duty under KRS 189.330(10). McCulloch v. Sullivan, — S.W.3d —, 2007 Ky. App. LEXIS 283 (Ky. Ct. App. 2007), review denied and ordered not published, 2008 Ky. LEXIS 56 (Ky. 2008).
15. — Punitive.
In light of the determination that plaintiff, injured in an accident with another driver who had been drinking, was wrongfully deprived of a jury instruction on punitive damages, granting of a retrial on the issue of punitive damages alone was appropriate. Shortridge v. Rice, 929 S.W.2d 194, 1996 Ky. App. LEXIS 47 (Ky. Ct. App. 1996).
Award of $6,000,000 in punitive damages to appellee, the victim of child sexual abuse, was not excessive given the reprehensibility of appellant's conduct. Because the ratio of punitive damages to compensatory damages was less than 3:1, the award fell within constitutional parameters; therefore, the trial court did not err by denying appellant's motion for a new trial under CR 59.01(f). R.O. v. A.C., 384 S.W.3d 185, 2012 Ky. App. LEXIS 53 (Ky. Ct. App. 2012).
16. — Excessive.
Court acted within its discretion in granting a new trial to an automobile dealer who was sued in trover and conversion on ground that punitive damages of $20,000 were excessive. Hensley v. Paul Miller Ford, Inc., 508 S.W.2d 759, 1974 Ky. LEXIS 625 (Ky. 1974).
Although it is not patently erroneous for a jury to award more per acre for easements taken for electric transmission lines across farms than the per acre value of the land in fee simple, when this occurs the court will carefully scrutinize the verdict as it relates to the question of excessiveness. Louisville Gas & Electric Co. v. Scott, 563 S.W.2d 746, 1978 Ky. App. LEXIS 488 (Ky. Ct. App. 1978).
The functions of the trial and appellate court differ when the question of excessive damages is at issue; the function of the appellate court is limited to reviewing the decision of the trial court. The trial court's decision is presumptively correct; the appellate court will reverse only when it can be said that the trial court has clearly erred, i.e., abused its discretion, in refusing to set aside the award as excessive. Fowler v. Mantooth, 683 S.W.2d 250, 1984 Ky. LEXIS 283 (Ky. 1984).
While it was the primary function of the trial judge to determine whether in accordance with the criteria set forth in CR 59.01(d), (e), and (f) the verdict was excessive, given that the trial court denied a used car dealer's motion to alter, amend, or vacate, it apparently decided that the punitive damages award did not appear excessive “at first blush.” Craig & Bishop, Inc. v. Piles, 247 S.W.3d 897, 2008 Ky. LEXIS 61 (Ky. 2008).
17. — — Excessive Verdict.
A verdict for $1,656.32 for damage to three acres of plaintiff's farm was highly excessive where the testimony showed that the plaintiff had valued the farm for taxes at sums ranging from $300 to $400 and where the plaintiff and his wife had conveyed 15 acres of the farm for $300 so that the defendant was entitled to a new trial. Norfolk & W. R. Co. v. McCoy, 276 Ky. 573, 124 S.W.2d 777, 1939 Ky. LEXIS 551 (Ky. 1939) (decided under prior law).
Where the total repair bill for plaintiff's automobile was $86.75 and his medical expenses were $55.00, an award of $1,000 was so excessive as to indicate that it was fixed by the jury under the influence of passion or prejudice or in disregard of the evidence and instructions of the court with the result that the defendant was entitled to a new trial. De Buyser v. Walden, 255 S.W.2d 616, 1953 Ky. LEXIS 669 (Ky. 1953) (decided under prior law).
18. — — Passion and Prejudice.
The test of the excessiveness of a verdict is whether the award is so great as to strike the mind at first blush as being the result of passion and prejudice. Koch v. Stone, 332 S.W.2d 529, 1960 Ky. LEXIS 151 (Ky. 1960).
A verdict may be set aside as excessive only if it is so to such an extent as to cause the mind at first blush to conclude that it was returned under the influence of passion or prejudice on the part of the jury. Louisville & N. R. Co. v. Mattingly, 339 S.W.2d 155, 1960 Ky. LEXIS 427 (Ky. 1960).
The Court of Appeals will not disturb a verdict as excessive unless it is given under passion or prejudice or in disregard of the evidence or instructions of the court. Commonwealth, Dep't of Highways v. Gibson, 461 S.W.2d 65, 1970 Ky. LEXIS 600 (Ky. 1970).
The “first blush” rule is a mechanism to assist the trial court in performing its responsibility when called upon to decide whether the award is so excessive as to appear to have been given under the influence of passion or prejudice; it is that a verdict may be set aside as excessive only if “it is (so) to such an extent as to cause the mind at first blush to conclude that it was returned under the influence of passion or prejudice on the part of the jury.” Davis v. Graviss, 672 S.W.2d 928, 1984 Ky. LEXIS 241, 50 A.L.R.4th 1 (Ky. 1984).
In an auto accident suit, where the trial court instructed the jury it could award no more than $2 million for pain and suffering, the amount it awarded, and defendant did not specifically object to this instruction, defendant could not claim in his motion for a new trial or on appeal that the award was excessive and was based on passion or prejudice. Gersh v. Bowman, 239 S.W.3d 567, 2007 Ky. App. LEXIS 372 (Ky. Ct. App. 2007).
Where as a result of an auto accident plaintiff sustained fractures to her nose, cheekbone, orbit of her eye socket, and back, had undergone seven surgeries, with more expected, missed school for two months, and had to see a therapist to help her cope with her depression and stress, the trial court did not abuse its discretion in determining that the jury's award of $2 million for pain and suffering was not influenced by passion or prejudice resulting from the introduction of evidence in support of her punitive damages claim. Gersh v. Bowman, 239 S.W.3d 567, 2007 Ky. App. LEXIS 372 (Ky. Ct. App. 2007).
19. — — Instructions.
An instruction limiting recovery to the amount demanded in a pleading does not necessarily authorize a verdict for any sum not exceeding that amount and, if the sum awarded is found as a matter of law to clearly exceed the damages authorized by the evidence, the verdict must be set aside. Adams Constr. Co. v. Bentley, 335 S.W.2d 912, 1960 Ky. LEXIS 293 (Ky. 1960).
In a temporary nuisance action where the instructions were given verbatim as offered by the defendant, including an instruction authorizing damages in any sum not to exceed the complaint, and the jury returned a verdict for less than the amount demanded in the complaint, the defendant was not precluded from contending that the damages were excessive. Adams Constr. Co. v. Bentley, 335 S.W.2d 912, 1960 Ky. LEXIS 293 (Ky. 1960).
20. — — Insurance.
Where, in a suit for damages resulting from an automobile accident, in the testimony it was stated that the defendant said he had insurance, the defendant was entitled to a new trial on the issue of damages. Gentry v. Peak, 436 S.W.2d 785, 1969 Ky. LEXIS 488 (Ky. 1969).
21. — — Verdicts Found Excessive.
A verdict for $10,000 for an assault on a child was reversed as excessive and a new trial granted on the sole issue of the amount of damages. Koch v. Stone, 332 S.W.2d 529, 1960 Ky. LEXIS 151 (Ky. 1960).
Verdicts in each of three condemnation cases were excessive and appear at first blush to have been reached as the result of passion and prejudice where the land embraced in the easements remained usable by the respective owners, except for the poles and anchors of the electric transmission lines erected on the property. East Kentucky Rural Electric Co-operative Corp. v. Story, 413 S.W.2d 348, 1967 Ky. LEXIS 392 (Ky. 1967).
22. — — Verdicts Found Not Excessive.
A verdict of $16,000 was not excessive where the evidence of probative value warranted the jury in finding that the 49-year-old plaintiff earned $300 to $350 per month prior to the accident and suffered 50 percent permanent partial disability due to the injuries received in the collision. Clement Bros. Constr. Co. v. Moore, 314 S.W.2d 526, 1958 Ky. LEXIS 299 (Ky. 1958).
An award of $62,331 to a 46-year-old farmer permanently disabled by a back injury was not excessive even though medical expenses amounted to only $831, since the remainder of the award was for pain and suffering and loss of earning power. Louisville & N. R. Co. v. Mattingly, 339 S.W.2d 155, 1960 Ky. LEXIS 427 (Ky. 1960).
A verdict of $15,500 for the wrongful death of an 18-month-old child was not so excessive as to reflect at first blush that it resulted from passion or prejudice. McCallum v. Harris, 379 S.W.2d 438, 1964 Ky. LEXIS 238 (Ky. 1964).
A verdict of $34,500 in a condemnation case is not excessive where the verdict is within the range of the value figures presented by both the plaintiff and defendant, and is not the result of bias, prejudice, or based on facts not supported by the evidence. Whitesburg Municipal Housing Com. v. Bates, 412 S.W.2d 225, 1967 Ky. LEXIS 407 (Ky. 1967).
Where there was substantial evidence on which the jury could base a finding that a permanent injury reduced the plaintiff's earning capacity, and where the medical evidence established that plaintiff's condition caused pain, an award to the plaintiff of $10,000 for impairment of his ability to earn money and $10,000 for physical and mental suffering is not excessive under this rule. Coleman v. Simpson, 471 S.W.2d 702, 1971 Ky. LEXIS 246 (Ky. 1971).
As there was no dispute that the injured person received serious orthopedic injuries that had required surgical intervention, the verdict of $1,160,200 in future medical bills, $500,000 in past pain and suffering, and $2,000,000 in future pain and suffering was not excessive or was not clearly erroneous. Morgan v. Scott, 291 S.W.3d 622, 2009 Ky. LEXIS 98 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 391 (Ky. Oct. 1, 2009).
23. — — Appeal.
The Court of Appeals has no right to pass upon the question of whether the damages were excessive where no motion and grounds for a new trial were filed as required by this rule. Bourland v. Mitchell, 335 S.W.2d 567, 1960 Ky. LEXIS 272 (Ky. 1960).
Once the issue of whether the verdict should be set aside as excessive is presented to the trial judge, who heard and considered the evidence, neither the Supreme Court or the Court of Appeals will substitute their judgment on excessiveness for that the trial judge unless his judgment is clearly erroneous. Davis v. Graviss, 672 S.W.2d 928, 1984 Ky. LEXIS 241, 50 A.L.R.4th 1 (Ky. 1984).
It is not appropriate for an appellate court to review the grant or denial of a new trial for excessive or inadequate damages unless and until the trial court has first considered the substance of the claim. Cooper v. Fultz, 812 S.W.2d 497, 1991 Ky. LEXIS 100 (Ky. 1991).
24. — Inadequacy.
The granting of a new trial on the ground of inadequacy of damages is a matter for the exercise of judicial discretion by the trial court, and the power to overturn the verdict for inadequacy of damages should be exercised by the Court of Appeals with great caution and only in exceptional cases. Aker v. Smith, 290 S.W.2d 496, 1956 Ky. LEXIS 330 (Ky. 1956).
Where the plaintiffs produced four expert witnesses, three of whom testified that it would cost between $175,000 and $225,000 to replace a meat packing plant and its contents, where one of the witnesses testified that the refrigeration equipment alone was worth $70,000 and where the defendant introduced no direct evidence of damages, the trial judge's action in granting a new trial, based on the inadequacy of the verdict for $16,667.07, was correct and well within the scope of his judicial discretion. Pratt v. Mountain Utilities Co., 594 S.W.2d 881, 1980 Ky. LEXIS 198 (Ky. 1980).
A verdict in a personal injury action is not necessarily inadequate or inconsistent when a jury awards damages for medical expenses and lost wages, but awards no damages to compensate the plaintiff for pain and suffering. Miller v. Swift, 42 S.W.3d 599, 2001 Ky. LEXIS 9 (Ky. 2001).
25. — — Verdicts Found Inadequate.
In an action for damages for property damage and personal injuries sustained in an automobile collision where the defendant's liability was definitely and correctly established, but the amount of damages awarded was based on the erroneous conclusion that the damages which the plaintiff had sustained should have been mitigated, the plaintiff was entitled to a new trial on the ground of inadequate damages on the issue of damages alone. Carney v. Scott, 325 S.W.2d 343, 1959 Ky. LEXIS 61 (Ky. 1959).
The trial court properly granted the plaintiff a new trial limited to her claims for pain and suffering and impairment of her earning power where the jury found the defendant liable for hospital and medical expenses but failed to award damages for pain and suffering. Friar v. Webb, 394 S.W.2d 583, 1965 Ky. LEXIS 189 (Ky. 1965).
Where the plaintiff, in an action for personal injuries, proved damages of a minimum of $2,555.65 not including damages for pain and suffering and the jury's verdict was for $2,000, the plaintiff was granted a new trial limited to the issue of damages. Nolan v. Spears, 432 S.W.2d 425, 1968 Ky. LEXIS 337 (Ky. 1968).
The trial judge, in a wrongful death action brought on behalf of an 18-year-old passenger of a deputy sheriff who died when the deputy sheriff lost control of his cruiser while chasing speeders, did not abuse his discretion in setting aside the first jury verdict for the plaintiff as inadequate and assigning the case for a new trial upon the damage issue. Prater v. Arnett, 648 S.W.2d 82, 1983 Ky. App. LEXIS 278 (Ky. Ct. App. 1983).
26. — — Verdicts Found Not Inadequate.
Where under the evidence the jury was clearly authorized to reject the plaintiff's evidence as to the cause of her disabling arthritic condition, an award of $1,000 was not so inadequate as to require a new trial. Aker v. Smith, 290 S.W.2d 496, 1956 Ky. LEXIS 330 (Ky. 1956).
An award of $100 for the loss of part of a finger is not so inadequate as to strike the court as being the result of passion or prejudice where the jury was given notice by plaintiff's attorney that plaintiff had received $675 from his own insurance carrier for his injury. Patton v. Lake, 294 S.W.2d 917, 1956 Ky. LEXIS 139 (Ky. 1956).
A verdict of $9,000 in a condemnation case was not so inadequate as to require a new trial where three valuation witnesses for the commonwealth fixed the value of the condemned property at $6,700 and where there was abundant evidence of probative value to support the verdict, and nothing in the record warranted a conclusion that the verdict was rendered as the result of passion, prejudice, or disregard of the instructions or evidence. Napier v. Commonwealth, Dep't of Highways, 397 S.W.2d 45, 1965 Ky. LEXIS 55 (Ky. 1965).
A verdict of $3,600 in a condemnation proceeding was not so inadequate as to require a new trial where the verdict was within the range of the evidence and does not appear to have been given under the influence of passion or prejudice or in disregard of the evidence or instructions. Decker v. Commonwealth, Dep't of Highways, 421 S.W.2d 369, 1967 Ky. LEXIS 61 (Ky. 1967).
A verdict of $2,000 for personal injury was not so inadequate as to appear to have been rendered under the influence of passion or prejudice, or in disregard of the evidence or instructions. Baker v. Davis, 438 S.W.2d 542, 1969 Ky. LEXIS 414 (Ky. 1969).
Where the accident in which the plaintiff was involved was a minor one and she had a history of back trouble prior to the accident from which she claimed a back injury resulted, a verdict for $2,000 was not grossly inadequate. Murrell v. Spillman, 442 S.W.2d 590, 1969 Ky. LEXIS 280 (Ky. 1969).
Trial court did not abuse its discretion in denying a motion for a new trial filed by an executrix alleging that the jury's failure to award pain and suffering damages was inadequate as a matter of law under CR 59.01(d) as: (1) there was expert evidence on the decedent's lack of ability to sense pain; (2) there was evidence that the decedent was in a general state of mental confusion; and (3) there was a paucity of evidence that the decedent expressed pain or required pain medication. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
Trial court did not err by denying a bank customer's motion for a new trial on the issue of damages only with regard to the customer's judgment on his invasion of privacy and breach of confidential claims against the bank where the failure to award damages for emotional distress and real estate losses was not clearly erroneous under the facts and circumstances of the case. The alleged improper arguments made by the bank at trial were remedied by admonitions and not challenged any further on the part of the customer, therefore, relying on such alleged improper arguments did not provide a basis warranting a new trial. Johns v. Firstar Bank, NA, 2006 Ky. App. LEXIS 85 (Ky. Ct. App. 2006), review denied, Firststar Bank, NA v. Johns, 2007 Ky. LEXIS 253 (Ky. 2007).
Because an injured person had no injuries which were revealed by the x-rays which were taken during her second emergency room visit several days after a car accident, the jury's verdict, which awarded nothing for pain and suffering, was supported by the evidence. Thus, the trial court properly denied a new trial under CR 59.01(d). Bledsaw v. Dennis, 197 S.W.3d 115, 2006 Ky. App. LEXIS 202 (Ky. Ct. App. 2006).
27. Evidence.
28. — Contrary to Law.
A verdict may be regarded as contrary to law when it can be shown that the jury failed to follow the instructions of the court with the result that the party prejudiced thereby would be entitled to a new trial. Halcomb v. Wilson, 278 Ky. 642, 129 S.W.2d 178, 1939 Ky. LEXIS 484 (Ky. 1939) (decided under prior law).
The jury was bound to accept and apply the law as contained in the instructions and, if it did not, the verdict would be set aside as contrary to law and a new trial granted. Daniels v. Central Truckaway System, Inc., 253 S.W.2d 1, 1952 Ky. LEXIS 1050 (Ky. 1952) (decided under prior law).
Where the jury found against one of the plaintiffs on the issue of contributory negligence when that issue was not submitted to it against that plaintiff, the verdict was contrary to law and the plaintiff was entitled to a new trial. Daniels v. Central Truckaway System, Inc., 253 S.W.2d 1, 1952 Ky. LEXIS 1050 (Ky. 1952) (decided under prior law).
29. — Newly Discovered.
Where evidence was known before the first trial, there was no basis for the granting of a new trial on the ground of newly discovered evidence. Whitaker v. Whitaker, 286 Ky. 282, 150 S.W.2d 899, 1941 Ky. LEXIS 261 (Ky. 1941) (decided under prior law).
A new trial on the ground of newly discovered evidence will not be granted unless due diligence is exercised by the applying litigant to discover the testimony at or during the trial, that ordinarily discovered cumulative or impeaching evidence will not be sufficient, that the alleged discovered testimony must be of sufficient weight and materiality to be calculated to produce a different verdict, and it must be positive and certain and not contradictory in itself. Clifton v. McMakin, 288 Ky. 813, 157 S.W.2d 81, 1941 Ky. LEXIS 164 (Ky. 1941) (decided under prior law).
The plaintiff was not entitled to a new trial on the ground of newly discovered evidence where the alleged new evidence was immaterial and the plaintiff did not exercise due diligence in discovering the evidence before the trial. Dale v. Peden, 252 S.W.2d 687, 1952 Ky. LEXIS 1018 (Ky. 1952) (decided under prior law).
The trial court properly refused to grant a new trial on the ground of newly discovered evidence where the plaintiff's petition failed to state any facts showing due diligence was exercised to locate the witness whose statements constituted the new evidence, and where the facts to which this witness would allegedly testify were not of such conclusive or controlling character as to make reasonably certain a different judgment. Durbin v. Nally, Ballard & Saltsman, Inc., 279 S.W.2d 18, 1955 Ky. LEXIS 505 (Ky. 1955) (decided under prior law).
Because the alleged newly discovered evidence did not exonerate defendant or denounce his involvement in the committed crimes, and the victim's affidavit was not newly discovered evidence, the trial court did not err in denying him a new trial. Commonwealth v. Harris, 250 S.W.3d 637, 2008 Ky. LEXIS 96 (Ky. 2008).
30. — — Necessary Allegations.
To warrant the granting of a new trial on the ground of newly discovered evidence, it must appear that the evidence is such as will probably change the result if a new trial is granted, that it has been discovered since the trial, that it could not have been discovered before the trial by the exercise of due diligence, that it is material to the issue, and that it is not merely cumulative or impeaching. Holliday v. Tennis Coal Co., 264 Ky. 371, 94 S.W.2d 657, 1936 Ky. LEXIS 312 (Ky. 1936); Chriswell v. Campbell, 278 Ky. 30, 127 S.W.2d 872, 1939 Ky. LEXIS 368 (Ky. 1939) (decided under prior law).
The allegations for a new trial on the ground of newly discovered evidence must include when the names of the witnesses who have been discovered appear, that the movant has been vigilant in preparing his case for trial, that the new facts were discovered after the trial and would be important, that the evidence discovered will tend to prove facts which were not directly in issue on the trial or were not then known or investigated by the proof, and that the new evidence is not merely cumulative. Cisco v. Gross, 281 Ky. 325, 136 S.W.2d 46, 1940 Ky. LEXIS 43 (Ky. 1940) (decided under prior law).
31. — — Judicial Discretion.
Judicial discretion exercised by the trial court in denying a motion for new trial on the ground of newly discovered evidence may not be overcome except by convincing the appellate court that the decision is a manifest error or an abuse of discretion. Gray v. Sawyer, 247 S.W.2d 496, 1952 Ky. LEXIS 703 (Ky. 1952) (decided under prior law).
Trial court abused its discretion by denying a patient's motion for a new trial in a medical negligence action because the court's finding that the testimony of the patient's expert witness as to a breach of the standard of care was not determinative enough was clearly erroneous when the witness opined a breach of the standard of care occurred by a doctor doing a second surgical procedure to correct an alleged leg length discrepancy, without the patient's consent, and by failing to properly secure a leg brace before the patient's leg dropped. Quattrocchi v. Nicholls, — S.W.3d —, 2018 Ky. App. LEXIS 16 (Ky. Ct. App. 2018).
32. — — Reasonable Diligence.
On a motion for a new trial on the ground of newly discovered evidence, where the plaintiffs relied on a patent to defeat the defendants' title to the land in controversy, the plaintiffs were not entitled to a new trial since the patent was on record in a public office and could have been discovered if a reasonable search had been made. Holliday v. Tennis Coal Co., 264 Ky. 371, 94 S.W.2d 657, 1936 Ky. LEXIS 312 (Ky. 1936) (decided under prior law).
The trial court erred in granting plaintiffs a new trial on the ground of newly discovered evidence where the new evidence was a survey which could have been discovered by the plaintiffs by the exercise of due diligence. Chriswell v. Campbell, 278 Ky. 30, 127 S.W.2d 872, 1939 Ky. LEXIS 368 (Ky. 1939) (decided under prior law).
The trial court properly refused to grant a new trial on the grounds of newly discovered evidence where no reason was shown why the movant could not have discovered the facts, if they existed, by the exercise of very little diligence. Leslie v. First Huntington Nat'l Bank, 301 Ky. 145, 191 S.W.2d 204, 1945 Ky. LEXIS 707 (Ky. 1945) (decided under prior law).
Ordinarily a new trial should not be granted on the ground of newly discovered evidence which might have been procured from people living in the vicinity if proper inquiry had been made, so the plaintiffs were not entitled to a new trial where an important witness, who lived within 100 yards of the scene of the accident, was simply overlooked in the preparation of the case with no explanation given by the attorneys for not having discovered the witness. Gray v. Sawyer, 247 S.W.2d 496, 1952 Ky. LEXIS 703 (Ky. 1952) (decided under prior law).
The use of the term “reasonable diligence” as applied to obtaining a new trial on the ground of newly discovered evidence depends upon the facts in each particular case, and represents a degree between absolute inaction and an extreme effort undertaken against apparent futility, but it must be more than merely perfunctory. Gray v. Sawyer, 247 S.W.2d 496, 1952 Ky. LEXIS 703 (Ky. 1952) (decided under prior law).
To obtain a new trial on the ground of newly discovered evidence, the plaintiff must show that by the exercise of due diligence he could not have discovered the proffered evidence in time to have introduced it on the original trial, and the mere fact that the party or his counsel did not at the time know of the existence or availability of the evidence is not the controlling factor. Gray v. Sawyer, 247 S.W.2d 496, 1952 Ky. LEXIS 703 (Ky. 1952) (decided under prior law).
33. Sufficiency of Evidence.
A new trial would have been granted on the ground that the verdict was not sustained by sufficient evidence or was contrary to law only where the verdict was palpably and flagrantly against the evidence, and not merely because the verdict was against the weight and preponderance of the evidence. Smith v. Dunning, 275 Ky. 733, 122 S.W.2d 781, 1938 Ky. LEXIS 505 (Ky. 1938) (decided under prior law).
The verdict of the jury based on the sole and unsupported testimony of the plaintiff that he was injured in a bus accident while a passenger on one of defendants' buses was palpably and flagrantly against the evidence, and the trial court abused its discretion in not granting the defendants a new trial. Consolidated Coach Corp. v. Clark, 276 Ky. 156, 123 S.W.2d 276, 1938 Ky. LEXIS 543 (Ky. 1938) (decided under prior law).
Much discretion was left to the trial judge in his ruling on a motion to set aside a verdict and grant a new trial because the verdict was flagrantly against the evidence and it would not have been disturbed unless it was clear his discretion had been abused. Saxton v. Tucker, 280 Ky. 777, 134 S.W.2d 590, 1939 Ky. LEXIS 194 (Ky. 1939) (decided under prior law).
While the trial court has a broad judicial discretion in granting or refusing a new trial, it may not set aside a verdict of a jury because it does not agree with the verdict if there is sufficient evidence to support it. Woods v. Asher, 324 S.W.2d 809, 1959 Ky. LEXIS 382 (Ky. 1959).
Failure to move for a directed verdict constitutes a waiver of the right that cannot be avoided by moving for a new trial on the grounds that the verdict is contrary to the evidence. Louisville Taxicab & Transfer Co. v. Holsclaw Transfer Co., 344 S.W.2d 828, 1961 Ky. LEXIS 260 (Ky. 1961).
The right of the jury to decide facts and the authority and duty of the trial court to review the findings of the jury must be recognized and respected. Commonwealth, Dep't of Highways v. Stocker, 423 S.W.2d 510, 1968 Ky. LEXIS 482 (Ky. 1968).
Upon appellate review, if the verdict lacks substantial support in the evidence, it must be set aside. Commonwealth, Dep't of Highways v. Stocker, 423 S.W.2d 510, 1968 Ky. LEXIS 482 (Ky. 1968).
Upon review, the Court of Appeals must first determine whether the trial court erred in accepting or rejecting the verdict and secondly decide whether the verdict is properly supported by substantive evidence of probative value. Commonwealth, Dep't of Highways v. Stocker, 423 S.W.2d 510, 1968 Ky. LEXIS 482 (Ky. 1968).
Factual basis for a new trial did not exist under CR 59.01(f) where landowners, in challenging a jury verdict setting a boundary line and settling ownership of disputed land affected by that boundary, contested the jury's reliance on the credibility of the neighboring landowners'  expert, which was a matter within the province of the jury. Embry v. Turner, 185 S.W.3d 209, 2006 Ky. App. LEXIS 37 (Ky. Ct. App. 2006).
Factual basis for a new trial did not exist under CR. 59.01 where landowners, in challenging a jury verdict setting a boundary line and settling ownership of disputed land affected by that boundary, did not present clear proof of a parol agreement setting forth an agreed boundary and there was no acquiescence by the neighbors for the required prescriptive 15 year period regarding a fence erected by the landowner; moreover, the landowner showed no fraud, misrepresentation, nondisclosure, or detrimental reliance to establish a boundary line by equitable estoppel. Embry v. Turner, 185 S.W.3d 209, 2006 Ky. App. LEXIS 37 (Ky. Ct. App. 2006).
In an asbestos-related products liability and negligence suit against 19 corporate defendants that proceeded to trial against only two defendants, the trial court did not err in granting a new trial under CR 59.01(f) because the jury's failure to apportion any liability to the empty-chair defendants was unsupported by the evidence. Certainteed Corp. v. Dexter, 330 S.W.3d 64, 2010 Ky. LEXIS 299 (Ky. 2010).
Buyers contended that a new trial was to be granted under CR 59.01(b), given the testimony procured by a defense expert regarding the source of the external leak, but the expert did not testify as to where water came from, and there was not sufficient evidence that would result in the trial court's granting of a new trial. River Run Farm, LLC v. Storm, — S.W.3d —, 2010 Ky. App. LEXIS 189 (Ky. Ct. App. 2010).
Perpetrator's motion for new trial, CR 59, was properly denied where the trial court understood the golfer's fear to be consistent with the award granted by the jury; the perpetrator failed to show how any of defense counsel's questioning resulting in prejudice so as to affect his substantial rights. Nichols v. Hazelip, 374 S.W.3d 333, 2012 Ky. App. LEXIS 4 (Ky. Ct. App. 2012).
34. Contrary to Law.
Where a verdict is materially inconsistent or incongruous, it should be set aside and a new trial granted as the verdict is contrary to the evidence and the law. Smith v. Webber, 282 S.W.2d 346, 1955 Ky. LEXIS 245 (Ky. 1955).
35. Newly Discovered Evidence.
It is discretionary with the trial court whether a new trial should be granted on ground of newly discovered evidence. O. L. Cain's Adm'r v. Holder, 302 S.W.2d 839, 1957 Ky. LEXIS 219 (Ky. 1957).
Where the negligence of a decedent pedestrian would have barred a recovery, the decedent's administrator could not obtain a new trial on the ground of newly discovered evidence. O. L. Cain's Adm'r v. Holder, 302 S.W.2d 839, 1957 Ky. LEXIS 219 (Ky. 1957).
The trial court properly overruled a motion for a new trial where supporting affidavits did not contain any evidence that was not already in the record and where such new evidence would not be controlling. Wallace v. Ashland Oil & Transp. Co., 305 S.W.2d 541, 1957 Ky. LEXIS 324 (Ky. 1957).
The trial court did not abuse its discretion in granting the plaintiff a new trial on the ground of newly discovered evidence which purported to show that the defendant had obtained the verdict on the original trial through fraud. Whelan v. Memory-Swift Homes, Inc., 315 S.W.2d 593, 1958 Ky. LEXIS 326 (Ky. 1958).
The record was convincing that the trial court could reasonably find from the record that due diligence in discovering the new evidence was not exercised by plaintiff, that new evidence was principally of an impeaching character, and that it was not of the decisive character which would lead to a different result, any of which grounds would justify denial of a new trial. Long v. Scheffer, 316 S.W.2d 375, 1958 Ky. LEXIS 51 (Ky. 1958).
Where most of the evidence relied upon as the basis for a motion for a new trial based in part upon newly discovered evidence was known to the defendant before the trial and, as to the rest, there was no showing of diligence in attempting to discover it before trial, the defendant was not entitled to a new trial. Walker v. Bencini, 374 S.W.2d 368, 1963 Ky. LEXIS 177 (Ky. 1963).
Where the plaintiff's attorney in a personal injury action was aware that a witness had been subpoenaed to testify, he could have deposed him and learned whether he had made any prior statements regarding the case, but where the witness's prior statement was not contradictory to his trial testimony and would only have allowed the plaintiff to discredit the witness somewhat, the plaintiff's motion for a new trial on the ground of newly discovered evidence was properly overruled since new evidence which would authorize a new trial must be of such unerring character as to preponderate greatly or have a decisive influence upon the evidence and lead to a different result. Thomas v. Surf Pools, Inc., 602 S.W.2d 437, 1980 Ky. App. LEXIS 343 (Ky. Ct. App. 1980).
A later administration of an oath to persons who had previously signed affidavits cannot make the affidavits sufficient after the time has elapsed for filing the petitions to be verified, nor does the later administration of an oath constitute the “newly discovered evidence” provided for in Rule 59.01(g). Board of Elections v. Board of Education, 635 S.W.2d 324, 1982 Ky. App. LEXIS 221 (Ky. Ct. App. 1982).
Newly discovered evidence must be of such a decisive nature that it would with reasonable certainty have changed the verdict if a new trial was granted; in determining whether the evidence is of such a nature, it is equally well settled in the law that the trial court is to be vested with broad discretion. Gibbs v. Commonwealth, 723 S.W.2d 871, 1986 Ky. App. LEXIS 1471 (Ky. Ct. App. 1986).
Where the newly discovered evidence was ambiguous at best, it was not so decisive as to warrant a new trial. Gibbs v. Commonwealth, 723 S.W.2d 871, 1986 Ky. App. LEXIS 1471 (Ky. Ct. App. 1986).
36. — Materiality.
Where newly discovered evidence consisted of information obtained after the trial that the person having a substantial equity in the power shovel destroyed by a collision with a train had fraudulently conspired to destroy the shovel to collect insurance, such evidence was most material considering the nature of the case and the lack of precautions which the plaintiff might have taken to avoid the accident and, because such evidence, if believed, was of such a decisive nature as to make it reasonably certain that a different verdict may have been reached by the jury, the trial court erred in not granting the defendant a new trial. Cincinnati, N. O. & T. P. R. Co. v. Zeder, 328 S.W.2d 525, 1959 Ky. LEXIS 119 (Ky. 1959).
37. — Reasonable Diligence.
Where the plaintiff's pretrial interrogation of a witness was insufficient to disclose the witness's knowledge of the facts of the case, the plaintiff failed to exercise proper diligence to obtain a grant of a new trial on the ground of newly discovered evidence. O. L. Cain's Adm'r v. Holder, 302 S.W.2d 839, 1957 Ky. LEXIS 219 (Ky. 1957).
Where the use of evidence concerning the proper operation of the brakes on defendant's truck could and should have reasonably been anticipated by plaintiff and his counsel, and no showing was made that the testimony of a truck dealer was not or could not have been available at the trial if desired by plaintiff, there was a lack of diligence on plaintiff's part so that he was not entitled to a new trial on the ground of newly discovered evidence. O. L. Cain's Adm'r v. Holder, 302 S.W.2d 839, 1957 Ky. LEXIS 219 (Ky. 1957).
A party seeking a new trial on grounds of newly discovered evidence must show that he used reasonable diligence to discover and produce his witnesses at the trial. Walker v. Farmer, 428 S.W.2d 26, 1968 Ky. LEXIS 701 (Ky. 1968).
Where affidavit submitted with motion for new trial only showed that plaintiff in action for malicious prosecution made two (2) phone calls to witness about the upcoming trial, such evidence was questionably probative that the plaintiff made the calls but was not decisive of the plaintiff's guilt in the destruction of defendant's property and there was no showing that this evidence could not have been obtained by reasonable diligence prior to trial. Thus, the trial court did not abuse its discretion in denying the motion for a new trial. Massey v. McKinley, 690 S.W.2d 131, 1985 Ky. App. LEXIS 579 (Ky. Ct. App. 1985).
Trial court did not abuse its discretion in failing to consider newly discovered evidence of wife's dissipation of marital funds, where husband failed to show that he could not have discovered and produced the evidence at trial. Glidewell v. Glidewell, 859 S.W.2d 675, 1993 Ky. App. LEXIS 51 (Ky. Ct. App. 1993).
38. Errors.
To authorize a reversal because of court's error in overruling objections, it must appear affirmatively that the substantial rights of the party have been prejudiced. Clatos v. Commonwealth, 298 Ky. 851, 184 S.W.2d 125, 1944 Ky. LEXIS 1008 (Ky. 1944) (decided under prior law).
Although it was error to instruct on speed when there was no evidence of excessive speed on the first trial in an action for injuries resulting from a head-on automobile collision, the erroneous instruction under the circumstances did not create material prejudice such as to warrant a new trial, so that the trial court erred in granting the plaintiff a new trial after the jury had returned a verdict finding that neither party should recover. McKinny v. Bailey, 316 S.W.2d 370, 1958 Ky. LEXIS 48 (Ky. 1958).
Where the trial court had not been given an opportunity to pass upon the appellant's contentions of error, there could be no appellate review of the alleged errors. Payne v. Hall, 423 S.W.2d 530, 1968 Ky. LEXIS 489 (Ky. 1968).
A motion for a new trial under this rule, rather than a motion for relief under CR 60.02, is the proper vehicle for alerting the lower court to procedural defects which may be corrected by a new trial. Hamlin Constr. Co. v. Wilson, 688 S.W.2d 341, 1985 Ky. App. LEXIS 564 (Ky. Ct. App. 1985).
Trial court did not err in denying a motion for a new trial filed by an executrix alleging error in the admission of habit evidence that nurses routinely turned patients during their safety rounds in violation of KRE. 401, 402, and 403 as: (1) the executrix initiated the introduction of the evidence by questioning the nurses as to notations in the decedent's medical records indicating that the decedent had been turned; (2) the executrix opened the door to the hospital's further questioning of the nurses as to their routine conduct in turning patients and as to the nurses' beliefs that they did not have to record turns, which rebutted the earlier questioning by the executrix on the charting requirements; and (3) the evidence was admissible to explain the entries for safety rounds and the lack of explicit entries referring to repositioning of decedent. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
Driver whose car was rear-ended by a motorist's vehicle was entitled to a new trial under CR 59.01(h), as an inappropriate “sudden emergency” instruction the trial court gave the jury erroneously qualified the motorist's duties to use due care, and constituted reversible error. Robinson v. Lansford, 222 S.W.3d 242, 2006 Ky. App. LEXIS 322 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 146 (Ky. Ct. App. 2007).
39. Discretion of Court.
Courts look with disfavor upon granting of retrial of case otherwise finally determined where parties have had fair day in court. Gray v. Sawyer, 247 S.W.2d 496, 1952 Ky. LEXIS 703 (Ky. 1952) (decided under prior law).
There must be very strong reasons for granting a new trial, and it must appear with reasonable certainty that injustice or wrong would result unless the relief be granted and another opportunity allowed to relitigate the same issues. Gray v. Sawyer, 247 S.W.2d 496, 1952 Ky. LEXIS 703 (Ky. 1952) (decided under prior law).
The trial court is vested with a broad discretion in granting or refusing a new trial and only if it appears that there has been an abuse of discretion will the Court of Appeals interfere. Whelan v. Memory-Swift Homes, Inc., 315 S.W.2d 593, 1958 Ky. LEXIS 326 (Ky. 1958).
The trial court erred in granting plaintiff a new trial in a simple, uncomplicated collision case where the issue of liability was determined by the jury, and there was no basis for the exercise of the trial court's discretion in granting the new trial. Sanders v. Drane, 432 S.W.2d 54, 1968 Ky. LEXIS 323 (Ky. 1968).
The trial judge has a broad discretion in granting a new trial but there must be some basis for the exercise of that discretion and where the record does not furnish such basis, the judgment on the retrial will be reversed and the original judgment ordered reinstated. Sanders v. Drane, 432 S.W.2d 54, 1968 Ky. LEXIS 323 (Ky. 1968).
Hospital did not show the existence of a CR 59.01 ground for a new trial in a case where it was found liable for not stabilizing the serious medical condition of decedent, who died soon after a second discharge from its facility. Although the appellate court was concerned about some of the circumstances surrounding some of the issues the hospital raised, the hospital did not demonstrate that any or all of them deprived the hospital of a fair trial nor did the hospital show how it was prejudiced by any of the claimed errors, and, thus, the trial court acted within its discretion in denying the hospital's motion for a new trial on those claimed errors. Thomas v. St. Joseph Healthcare, Inc., — S.W.3d —, 2008 Ky. App. LEXIS 371 (Ky. Ct. App. 2008).
40. Appeal.
When a motion for a new trial had been made and overruled, the only redress of the defeated litigant was by appeal. Shelman v. Knopp, 280 Ky. 145, 132 S.W.2d 737, 1939 Ky. LEXIS 74 (Ky. 1939) (decided under prior law).
A motion for a new trial is not necessary to preserve for appellate review such errors as are claimed to have been committed before or during the trial, and while there can be no appeal from an order denying a new trial, the unsuccessful party may appeal from the adverse judgment and have reviewed the propriety of the order denying a new trial. Cornett v. Wilder, 307 S.W.2d 752, 1957 Ky. LEXIS 101 (Ky. 1957).
Even though an order denying a motion for a new trial under this rule was not a final order and was not appealable, the appeal was not dismissed where the Court of Appeals found a substantial compliance with CR 73.03 in view of the fact that plaintiffs made a good faith attempt to appeal from the adverse ruling which was incorporated in the final judgment. White v. Hardin County Board of Education, 307 S.W.2d 754, 1957 Ky. LEXIS 102 (Ky. 1957).
An order either sustaining or denying a motion for a new trial under this rule is not a final order and is not appealable as such, though it may be reviewed on appeal from the final judgment. Hardin v. Waddell, 316 S.W.2d 367, 1958 Ky. LEXIS 46 (Ky. 1958).
The trial court must be given an opportunity to rule on the issue of excessive damages in a condemnation case before the Court of Appeals may review the issue. Commonwealth, Dep't of Highways v. Williams, 317 S.W.2d 482, 1958 Ky. LEXIS 89 (Ky. 1958).
In any appealed case in which a motion was filed under this rule so as to terminate the running of the time for taking the appeal, the record should show the motion and the date on which it was overruled so that the Court of Appeals can be informed whether the notice of appeal was in time. Evans v. Commonwealth, 450 S.W.2d 509, 1968 Ky. LEXIS 137 (Ky. 1968).
Clear directive set out in CR 73.02(1)(b) was that the time for filing an appeal from the denial of a motion to proceed in forma pauperis was 10 days, and, even if an appeal could have been taken from a trial court's order of clarification as to defendant's responsibility for payment of fees and costs on appeal, that appeal could not have been timely since defendant's CR 59 motion on which it was predicated was untimely; however, where counsel's failure to file a timely appeal of the order making defendant responsible for payment of fees and costs on appeal, it was conceivable that right to meaningful first review could have been lost, and so a belated appeal was allowed. Merrick v. Commonwealth, 132 S.W.3d 220, 2004 Ky. App. LEXIS 35 (Ky. Ct. App. 2004).
Because the circuit court ruled during trial on the issues advanced in this appeal, the purpose of preservation was satisfied; thus, the appellate court rejected the nonpreservation argument and reviewed the three allegations of error raised by the injured persons pursuant to CR 59.01 and CR 59.06 in regard to the motion for a new trial. Price v. Garcia, 291 S.W.3d 728, 2009 Ky. App. LEXIS 129 (Ky. Ct. App. 2009).
41. — Order Granting or Denying.
An order either sustaining or denying a motion for a new trial authorized by this rule is not a final order and is not appealable as such, though it may be reviewed on appeal from the final judgment. White v. Hardin County Board of Education, 307 S.W.2d 754, 1957 Ky. LEXIS 102 (Ky. 1957).
An order setting aside a judgment by default is not a final, appealable order. Asher v. Asher, 339 S.W.2d 630, 1960 Ky. LEXIS 475 (Ky. 1960).
The granting of a new trial under this rule has never been considered as a final and appealable order. Shelby County Board of Education v. Wright, 390 S.W.2d 654, 1965 Ky. LEXIS 363 (Ky. 1965).
Proper order granting a new trial under CR 59.01 should specify the ground or grounds sustained. Both the litigants and the appellate court are entitled to know the basis of the ruling. Certainteed Corp. v. Dexter, 330 S.W.3d 64, 2010 Ky. LEXIS 299 (Ky. 2010).
Reason appellate courts defer to the trial court's decision to grant a new trial is because the decision may depend on factors that do not readily appear in the appellate record, such as witness demeanor and observations of the jury, but that deference does not make such decisions beyond review; thus, it is crucial that the factors going into the decision appear somewhere in the trial record, or else there may be no record of them at all. Even if the record is complete, the trial judge's evaluation of this evidence, recorded as findings of fact in support of the decision, are just as important, at least from the appellate perspective; otherwise, an appellate court has to sift through a voluminous record to see what possibly could have been the basis for the ruling, which wastes judicial resources and begs for erroneous reversals. Certainteed Corp. v. Dexter, 330 S.W.3d 64, 2010 Ky. LEXIS 299 (Ky. 2010).
42. — Review on Appeal from Final Judgment.
Where the record of a previous trial has been preserved, the record will be reviewed on an appeal from the final judgment of the new trial and, if found to be sustainable, the latter judgment may be reversed with directions to enter a judgment on the former verdict. Collins v. Wells, 314 S.W.2d 572, 1958 Ky. LEXIS 314 (Ky. 1958).
43. — Small Claims Division.
The time to take an appeal from a small claims division judgment under KRS 24A.340 is not tolled by motions under CR 50.02, 52.02, and  CR 59.01 to  59.07. Hibberd v. Neil Huffman Datsun, Inc., 791 S.W.2d 726, 1990 Ky. App. LEXIS 87 (Ky. Ct. App. 1990).
44. Failure to Appeal.
Since party failed to cross-appeal from a final judgment, his assertion that the trial court erred in granting a new trial could not be reviewed. Fryar v. Stovall, 504 S.W.2d 701, 1973 Ky. LEXIS 38 (Ky. 1973).
45. Trial on Severable Issue.
The general rule used to determine whether a limited retrial should be ordered is that where a distinct and severable issue is to be decided, a trial on that issue alone is appropriate unless such a retrial would result in injustice. Deutsch v. Shein, 597 S.W.2d 141, 1980 Ky. LEXIS 203 (Ky. 1980).
46. Procedural Defects.
A motion for a new trial under this rule, rather a motion for relief under CR 60.02, is the proper vehicle for alerting the lower court to procedural defects which may be corrected by a new trial. Hamlin Constr. Co. v. Wilson, 688 S.W.2d 341, 1985 Ky. App. LEXIS 564 (Ky. Ct. App. 1985).
47. Unexplained Motion.
The plain purpose of CR 59.02 would stand defeated if a party were allowed to toll its provisions by filing a timely but unexplained CR 59.01 motion under this rule, while submitting grounds and affidavits to the court at its leisure. Ligon Specialized Hauler, Inc. v. Smith, 691 S.W.2d 902, 1985 Ky. App. LEXIS 605 (Ky. Ct. App. 1985).
The trial court lacked jurisdiction to consider the father's timely postjudgment motion (filed as a CR 59.01 motion for a new trial, but containing language reminiscent of CR 59.05 to alter or amend) since the motion contained no supporting information, and did not satisfy the standard for particularity in CR 7.02; the father's subsequent memorandum in support of the motion did not serve to cure the defect since it was not filed within the 10-day time limit for either type of motion. Williams v. Williams, — S.W.3d —, 2002 Ky. App. LEXIS 2222 (Ky. Ct. App. 2002).
48. Due Process.
The fact that one has post-judgment remedies does not obviate the procedural due process requirements afforded before judgment. Storer Communications of Jefferson County, Inc. v. Oldham County Bd. of Educ., 850 S.W.2d 340, 1993 Ky. App. LEXIS 47 (Ky. Ct. App. 1993).
49. Guardian.
50. — Failure to Appoint.
Where the court did not comply with the requirements of CR 17.04 by failing to appoint a guardian ad litem to represent prisoner, there was a sufficient basis to grant a new trial under this Rule. Davidson v. Boggs, 859 S.W.2d 662, 1993 Ky. App. LEXIS 43 (Ky. Ct. App. 1993).
51. Final Judgment.
Where appellant argued judgment on his motion, for discretionary review of a Circuit Court judgment by the Court of Appeals, did not become final in determining the beginning of the 30-day period of time allowed for filing such a motion under CR 76.20 until the lower court had ruled on his CR 59 motion asking that the judgment be vacated, altered or amended, the term, “judgment,” in CR 76.20 should be construed to mean final judgment, as its meaning is clarified by CR 54.01, and a judgment subject to a CR 59 motion could not become final until the motion was ruled on. Bates v. Connelly, 892 S.W.2d 586, 1995 Ky. LEXIS 33 (Ky. 1995).
Under CR 58, a judgment was final upon entry by the clerk, and a timely motion pursuant to CR 59 suspended the judgment's operation for various purposes, but, unless and until granted, it did not change the judgment's character. Alliant Hosps., Inc. v. Benham, 105 S.W.3d 473, 2003 Ky. App. LEXIS 90 (Ky. Ct. App. 2003).
Where a judgment creditor responded to a judgment debtor's motion for relief/new trial under CR 59(e), (f) and  knew that no hearing or final determination had been made on the request, pursuant to KRS 426.010, there was no final judgment supporting the creditor's lien. Duvall v. Clay, — S.W.3d —, 2003 Ky. App. LEXIS 124 (Ky. Ct. App. 2003).
52. Federal Case Law Applicable.
CR 60.01 is identical to Fed. R. Civ. P. 60(a) and the overall form and substance of the provisions for the modification of judgments contained in CR 59 and 60 are sufficiently similar to Fed. R. Civ. P. 50 and 60 that federal case law analyzing the interpretation of those rules is helpful in deciding issues in Kentucky. Aurora Loan Servs. v. Ramey, 144 S.W.3d 295, 2004 Ky. App. LEXIS 250 (Ky. Ct. App. 2004).
53. Waiver of Grounds.
A party was not entitled to a new trial on grounds of misconduct of the prevailing party or his attorney and accident or surprise which ordinary prudence could not guard against where the motion for a new trial was not filed within three days after rendition of the verdict as required by the then existing rule. Overstreet v. Grinstead's Adm'r, 283 Ky. 73, 140 S.W.2d 836, 1940 Ky. LEXIS 299 (Ky. 1940) (decided under prior law).
Where the motion and grounds for a new trial did not mention the instructions, the defendant was not entitled to a new trial on the ground that the court did not give an instruction defining “probable cause” in a malicious prosecution case. Oakes v. Jensen, 257 S.W.2d 48, 1952 Ky. LEXIS 1153 (Ky. 1952) (decided under prior law).
54. Jurisdiction over Motion.
There was no authority for a motion to rehear a motion for a new trial, and consequently such a motion could not enlarge the period during which the court had power over its orders, so an order granting a new trial on the motion to rehear the new trial motion was void. Shelman v. Knopp, 280 Ky. 145, 132 S.W.2d 737, 1939 Ky. LEXIS 74 (Ky. 1939) (decided under prior law).
55. Criminal Cases.
Rules providing for a motion for a new trial in civil cases are not applicable to criminal cases. Anderson v. Buchanan, 292 Ky. 810, 168 S.W.2d 48, 1943 Ky. LEXIS 748 (Ky. 1943) (decided under prior law).
56. Estoppel.
In a wrongful death case, an estoppel argument was not preserved because it was not raised until the filing of a CR 59.01 motion, and  the argument fell into none of the categories for relief under Rule 59.01. Since the argument was not properly preserved, the correct standard of review was for palpable error only, which was not shown because an estate was not estopped from denying the enforceability of an arbitration agreement since a disabled adult did not lead nursing home staff to believe that a third person, who was improperly given a power of attorney, was authorized to enter into the agreement; even if the estate could have been estopped, it was not appropriate where there was no evidence that the disabled adult's parents intended to mislead the nursing home or any other party by executing the power of attorney. CGNSC Stanford, LLC v. Rowe, 388 S.W.3d 117, 2012 Ky. App. LEXIS 177 (Ky. Ct. App. 2012).
57. Illustrative cases.
Family court committed reversible error in adopting a mediated agreement into the decree dissolving the parties'  marriage because the wife's attorney improperly left the wife during the mediation and the mediator impermissibly interfered in the negotiating process by continuing the mediation without the wife's counsel being present and by dispensing of legal advice to the wife regarding the value of a tax exemption. Baas v. Baas,  2018 Ky. App. LEXIS 119 (Ky. Ct. App. 2018), op. withdrawn, — S.W.3d —, 2018 Ky. App. LEXIS 301 (Ky. Ct. App. Apr. 17, 2018), substituted opinion, — S.W.3d —, 2018 Ky. App. LEXIS 275 (Ky. Ct. App. Nov. 30, 2018).
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1. Late Filing.
Where the motion for a new trial was not filed on time, the Court of Appeals was without jurisdiction to do more than look to the pleadings to see if they were sufficient to support the judgment. New Southland Coal Corp. v. McBurney, 301 Ky. 399, 192 S.W.2d 183, 1946 Ky. LEXIS 489 (Ky. 1946) (decided under prior rule).
In the instance where the motion for new trial is not timely served or filed, the trial court may not exercise any discretion and is obligated to deny the motion for lack of power to grant new trial relief. Ford Motor Credit Co. v. Swarens, 447 S.W.2d 53, 1969 Ky. LEXIS 64 (Ky. 1969).
If a motion for a new trial is not timely served or filed, the trial court has no discretion to consider a tardy motion or to grant subsequent new trial relief. Ligon Specialized Hauler, Inc. v. Smith, 691 S.W.2d 902, 1985 Ky. App. LEXIS 605 (Ky. Ct. App. 1985).
The plain purpose of this rule would stand defeated if a party were allowed to toll its provisions by filing a timely but unexplained CR 59.01 motion, while submitting grounds and affidavits to the court at its leisure. Ligon Specialized Hauler, Inc. v. Smith, 691 S.W.2d 902, 1985 Ky. App. LEXIS 605 (Ky. Ct. App. 1985).
Where counsel certified that his motion for a new trial was served on the tenth day after judgment, and his certification was not attacked, the motion was timely served, although it was not filed until the eleventh day. Huddleston v. Murley, 757 S.W.2d 216, 1988 Ky. App. LEXIS 136 (Ky. Ct. App. 1988).
2. Jurisdiction of Trial Court.
An order dismissing a divorce action had the effect of carrying down with it all previous orders in the case, including the interlocutory order as to custody of the parties' child, so that the order operated to end the jurisdiction of the court, after the expiration of the ten-day period of general control allowed by this rule. Roberts v. Osborne, 339 S.W.2d 442, 1960 Ky. LEXIS 448 (Ky. 1960).
Where the settlement agreement in a marital dissolution action provided that the wife would assume the mortgage and the credit card debt, the husband agreed to assume all other debt; the trial court acted within its jurisdiction in granting the wife's post-judgment motion to transfer a margin loan account to the husband's name in accordance with the terms of the agreement. Because she did not file a motion to amend or alter the judgment pursuant to CR 59.02, timeliness was not an issue. Money v. Money, 297 S.W.3d 69,  2009 Ky. App. LEXIS 196 (Ky. Ct. App. 2009).
3. Appeal from Order on Motion.
An order either sustaining or denying a motion for a new trial authorized by this rule is not a final order and is not appealable as such, though it may be reviewed on appeal from the final judgment. White v. Hardin County Board of Education, 307 S.W.2d 754, 1957 Ky. LEXIS 102 (Ky. 1957).
4. — Motion to Reconsider.
Since an order overruling a motion for a new trial is not appealable as such, an order overruling a motion to reconsider a previous order overruling a motion for a new trial is not appealable. Rodgers v. Berry, 346 S.W.2d 43, 1961 Ky. LEXIS 295 (Ky. 1961).
5. Staying Time for Appeal.
Rules of Civil Procedure did not contemplate or permit staying of time for taking an appeal indefinitely by filing of a series of motions for a new trial. Taylor v. Warman, 331 S.W.2d 899, 1960 Ky. LEXIS 137 (Ky. 1960).
While a first motion for a new trial operated to terminate the running of the time for taking the appeal, the time commenced to run again when the motion was overruled, under CR 73.02, and it expired 30 days after the entry of the order overruling the motion so that a second motion for a new trial, filed more than two months after the first motion was overruled, could not operate to again terminate the running of the time for appeal, because such motion was not timely because it had not been filed within ten (10) days after the entry of judgment as required by this rule with the result that the appeal was dismissed. Taylor v. Warman, 331 S.W.2d 899, 1960 Ky. LEXIS 137 (Ky. 1960).
When appellee worker filed an action against appellant transportation company under the Federal Employers Liability Act, 45 U.S.C.S. §§ 51-60, the jury returned a verdict in his favor and awarded damages; appellant's oral motion made at the close of trial for JNOV and/or a new trial was not premature under CR 59.02 and did toll the time for taking an appeal under CR 73.02(1)(e). Appellant's notice of appeal was timely, because it was filed within the 30-day period after service of the order denying its motion for a new trial under CR 77.04(2). CSX Transp., Inc. v. Moody, 313 S.W.3d 72,  2010 Ky. LEXIS 113 (Ky. 2010).
6. — Motion to Reconsider.
Motion for reconsideration of prior order overruling motion for new trial does not terminate running of time for appeal, at least where such second motion is filed more than ten (10) days after judgment. Rodgers v. Berry, 346 S.W.2d 43, 1961 Ky. LEXIS 295 (Ky. 1961).
7. Entry of Judgment.
When a judgment is entered prior to the effective date expressly set forth in the judgment, the judgment should not be deemed to have been entered until its effective date for the purpose of computing time under the rules of civil procedure. Ohio River Pipeline Corp. v. Landrum, 580 S.W.2d 713, 1979 Ky. App. LEXIS 398 (Ky. Ct. App. 1979).
8. Supporting Grounds and Affidavits.
The opening language of CR 59.03 and constraints on the opposing party imply that the moving party must satisfy the 10-day deadline of this rule for supporting grounds and affidavits, as well as the motion itself. Ligon Specialized Hauler, Inc. v. Smith, 691 S.W.2d 902, 1985 Ky. App. LEXIS 605 (Ky. Ct. App. 1985).
9. No Final Judgment.
Trial court did not err in setting aside an order granting a new trial based upon argument that the motion to set aside such order was outside the expired time frame set forth in this rule; where order which granted a new trial did not restore finality to the judgment and since there was no final judgment in existence when defendant/appellee filed his motion to reconsider the order granting a new trial, the time frame set forth by this rule did not operate to terminate the jurisdiction of the circuit court. Patrick v. Hiner, 867 S.W.2d 211, 1993 Ky. App. LEXIS 160 (Ky. Ct. App. 1993).
10. Trial by Court.
When the law and facts were submitted to the court upon the trial of an ordinary action, motion and grounds for a new trial must have been filed within the same time that would have been required if the trial had been by a jury instead of by the court. Bingham v. Mills, 275 Ky. 552, 122 S.W.2d 133, 1938 Ky. LEXIS 466 (Ky. 1938) (decided under prior rule).
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Rule 59.03.  Time for serving affidavits.
Text
When a motion for a new trial is supported by affidavits the opposing party has 10 days after the service within which to serve opposing affidavits, which period may be extended for an additional period not exceeding 20 days either by the court for good cause shown or by the parties by written stipulation. The court may permit reply affidavits.
Annotations
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1. Altering Time Limits.
The court in the exercise of its discretion may alter the time limits fixed by this rule for good cause. Wheeler v. Commonwealth, 395 S.W.2d 569, 1965 Ky. LEXIS 148 (Ky. 1965).
2. Affidavits.
Where allegations were not supported by affidavits the Court of Appeals refused to consider them. Commonwealth, Dep't of Highways v. Ginsburg, 516 S.W.2d 868, 1974 Ky. LEXIS 182 (Ky. 1974).
The rules do not expressly require supporting grounds and affidavits to be filed at any given time, but this rule states that when a motion for a new trial is supported by affidavits, the opposing party has 10 days after the service within which to serve opposing affidavits. Ligon Specialized Hauler, Inc. v. Smith, 691 S.W.2d 902, 1985 Ky. App. LEXIS 605 (Ky. Ct. App. 1985).
The opening language of this rule and constraints on the opposing party imply that the moving party must satisfy the 10 day deadline of CR 59.02 for supporting grounds and affidavits, as well as the motion itself. Ligon Specialized Hauler, Inc. v. Smith, 691 S.W.2d 902, 1985 Ky. App. LEXIS 605 (Ky. Ct. App. 1985).
The trial court erred in admitting and considering an affidavit served on appellants some 44 days after service of the motion for a new trial, since the time for serving opposing affidavits pursuant to this rule is limited to 30 days. Doyle v. Marymount Hospital, Inc., 762 S.W.2d 813, 1988 Ky. App. LEXIS 131 (Ky. Ct. App. 1988).
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Rule 59.04.  On initiative of court.
Text
Not later than 10 days after entry of judgment the court of its own initiative may order a new trial for any reason for which it might have granted a new trial on motion of a party. After giving the parties notice and an opportunity to be heard on the matter, the court may grant a motion for a new trial, timely served, for a reason not stated in the motion. In either case, the court shall specify in the order the grounds therefor.
Annotations

Cited:  Moberly v. Berry, 405 S.W.2d 198, 1966 Ky. LEXIS 246 (Ky. 1966); Hord v. Commonwealth, 450 S.W.2d 530, 1970 Ky. LEXIS 456 (Ky. 1970); Commonwealth, Dep't of Highways v. Enoch, 523 S.W.2d 633, 1975 Ky. LEXIS 120 (Ky. 1975); Ping v. Denton, 562 S.W.2d 314, 1978 Ky. LEXIS 326 (Ky. 1978).
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1. Appeal.
The Court of Appeals is authorized to review entire record upon appeal from order granting new trial and is not confined to errors specified by lower court as basis for granting or refusing new trial, nor is it confined to errors specified in motion for new trial. Spears v. Burchett, 289 S.W.2d 731, 1956 Ky. LEXIS 296 (Ky. 1956).
2. Opportunity to Be Heard.
By apportioning its judgment among several defendants, the trial court automatically amended its earlier joint judgment, and plaintiff should have been given an opportunity to be heard. Ohio River Pipeline Corp. v. Landrum, 580 S.W.2d 713, 1979 Ky. App. LEXIS 398 (Ky. Ct. App. 1979).
3. Entry of Judgment.
When a judgment is entered prior to the effective date expressly set forth in the judgment, the judgment should not be deemed to have been entered until its effective date for the purpose of computing time under the rules of civil procedure. Ohio River Pipeline Corp. v. Landrum, 580 S.W.2d 713, 1979 Ky. App. LEXIS 398 (Ky. Ct. App. 1979).
Where, when a sentence imposed by a judge was later modified by a different judge in the same court, while, absent good cause, the modification order would have been void, since no CR 60.02(e) motion was made, the matter was not before the original judge for purposes of reinstating the original sentence as required by the plain language of CR 60.02; the modification order became final 10 days after its entry, the court lost jurisdiction once its judgment became final, and the original judge was without jurisdiction to reconsider the order, so the issuance of a writ of prohibition barring the original judge from reinstating the sentence was affirmed. Mullins v. Hess, 131 S.W.3d 769, 2004 Ky. App. LEXIS 88 (Ky. Ct. App. 2004)
4. Timely.
The appeal was from the trial court's judgment granting the motion for judgment n.o.v., as amended by the order 15 days later conditionally overruling the motion for new trial; the subsequent attempts by the trial court to amend its judgment were untimely pursuant to this rule for not being made within 10 days from the date of the original judgment, and were without authority from CR 60.01. Prichard v. Bank Josephine, 723 S.W.2d 883, 1987 Ky. App. LEXIS 427 (Ky. Ct. App. 1987).
After revoking defendant's probation, a trial court erred in ordering that defendant's sentences run consecutively to sentences in a neighboring county because, by the time of revocation, the trial court had lost its jurisdiction to run the sentences consecutively to the other county case. Goldsmith v. Commonwealth, 363 S.W.3d 330, 2012 Ky. LEXIS 24 (Ky. 2012).
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Rule 59.05.  Motion to alter or amend or vacate a judgment.
Text
A motion to alter or amend a judgment, or to vacate a judgment and enter a new one, shall be served not later than 10 days after entry of the final judgment.
Annotations
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1. Purpose.
This rule enables a party to obtain a favorable judgment after a jury determination of an issue of liability between other parties which controls as a matter of law the rights of the moving party. Cargo Truck Leasing Co. v. Piper, 394 S.W.2d 472, 1965 Ky. LEXIS 187 (Ky. 1965).
When an attorney filed a CR 59.05 motion asking for clarification of the original opinion and order, the clients were aware that the summary judgment motion had been granted as to all of them, and the parties appeared to agree that for efficiency purposes, the trial court could decipher the facts as related to all of them; the trial court made a thorough review of all the cases and did not commit palpable error in sua sponte extending the grant of summary judgment to all clients. Abel v. Austin, — S.W.3d —, 2010 Ky. App. LEXIS 96 (Ky. Ct. App. 2010).
2. Construction.
This rule is not inconsistent with CR 60.02 pertaining to  default judgments. Granville & Nutter Shoe Co. v. Florsheim Shoe Co., 569 S.W.2d 721, 1978 Ky. App. LEXIS 572 (Ky. Ct. App. 1978).
The imperative nature of this rule is exemplified by its specific exclusion from the enlargement provision of CR 6.02. Arnett v. Kennard, 580 S.W.2d 495, 1979 Ky. LEXIS 250 (Ky. 1979).
Neither this rule nor Civil Procedure Rule 60.02 gives the trial court any authority to reconsider a prior order allowing a guilty plea to be withdrawn and to reinstate the previously vacated order accepting the guilty plea. Turner v. Commonwealth, 10 S.W.3d 136, 1999 Ky. App. LEXIS 75 (Ky. Ct. App. 1999).
Although the one owner claimed that the trial court clerk's office failure to timely mail to the one owner's counsel a copy of the summary judgment entered against the one owner in a breach of contract action prevented the one owner from filing a motion to reconsider under CR 59.05, the one owner was not entitled to relief. The one owner failed to state what new facts the one owner would have produced that would have made a difference in the case. Martin v. Pack's Inc., 358 S.W.3d 481, 2011 Ky. App. LEXIS 187 (Ky. Ct. App. 2011).
Family court should not have granted the former wife's motion filed pursuant to CR 59.05 to challenge the reduction in retired military pay that the retired military husband received and to which the former wife was entitled to part of as marital property, where that reduction was caused by the retired military husband receiving disability payments. Both federal law and Kentucky law barred a court from treating a retiree's disability payments as marital property, and while a CR 59.05 motion could be used to challenge a CR 60.02 order, it could not be used to collaterally attack the original judgment that divided the property in the first place. Copas v. Copas, 359 S.W.3d 471, 2012 Ky. App. LEXIS 24 (Ky. Ct. App. 2012).
3. Late Filing.
Petitioner's motion to reconsider a petition for a writ of error coram nobis was in effect a motion under this rule to alter or amend the order dismissing the petition, which motion the court had no power to entertain and act upon since it had been filed after the expiration of ten (10) days from the entry of judgment. Commonwealth v. Newsome, 296 S.W.2d 703, 1956 Ky. LEXIS 221 (Ky. 1956).
Where the trial court entered an order dismissing the plaintiffs' complaint with prejudice but, after more than ten (10) days had expired, permitted the plaintiffs to file amended complaints, and then, after more than 50 days after the order dismissing the actions had been entered, the court entered an order amending the order of dismissal, nunc pro tunc, so as to strike the words “with prejudice,” the court had no jurisdiction to reopen or amend the judgment since a motion to alter or amend a judgment must be served not later than ten (10) days after entry of the judgment. James v. Hillerich & Bradsby Co., 299 S.W.2d 92, 1956 Ky. LEXIS 38 (Ky. 1956).
A motion to amend the judgment to allow prior interest could not be considered where the motion was served later than ten (10) days after the entry of the final judgment. Whittenberg Engineering & Constr. Co. v. Liberty Mut. Ins. Co., 390 S.W.2d 877, 1965 Ky. LEXIS 373 (Ky. 1965).
Where a judgment was entered on January 5, 1966, and a motion to set aside the judgment was made on January 25, 1966, the motion was not timely. Cain v. Elsmere, 440 S.W.2d 259, 1969 Ky. LEXIS 335 (Ky. 1969).
Where judgment was entered June 7 and a motion to amend the judgment was mailed June 20, the motion was too late. Coca-Cola Bottling Works v. Hazard Coca-Cola Bottling, 450 S.W.2d 515, 1970 Ky. LEXIS 450 (Ky. 1970).
Defendant's tardy motion to set aside the judgment of December 23, 1975, could not be treated as a CR 60.02 motion stating grounds sufficient to justify relief for the simple reason that an inexplicable failure to see that a motion pursuant to this rule was put into the mails promptly after it had been prepared and signed does not constitute excusable neglect or “any other reason of an extraordinary nature justifying relief.” Arnett v. Kennard, 580 S.W.2d 495, 1979 Ky. LEXIS 250 (Ky. 1979).
The trial court acted beyond its jurisdictional authority in granting probation under KRS 439.265, in that the ten-day time limit under this rule had expired. Commonwealth v. Gross, 936 S.W.2d 85, 1996 Ky. LEXIS 105 (Ky. 1996).
Subcontractor's appeal of the denial of motion for prejudgment interest in relation to an action concerning a mechanic's lien was dismissed, as the subcontractor failed to move to amend the order so as to include prejudgment interest within 10 days of its issuance, as required by CR 59.05, and because the subcontractor failed to file the appeal of the underlying judgment during the 30-day time period for appeal under CR 73.02. Marrs Elec. Co. v. Rubloff Bashford, LLC, 190 S.W.3d 363, 2006 Ky. App. LEXIS 103 (Ky. Ct. App. 2006).
In a divorce proceeding, where a husband challenged the use of post-divorce earnings to calculate the present value of the husband's pension plan, regardless if the husband insufficiently preserved the issue for review by failing to file exceptions to the Domestic Relations Commissioner's report within the 10-day limitation, the issue was reviewable because the error was so serious that it had to be considered palpable. Hibdon v. Hibdon, 247 S.W.3d 915, 2007 Ky. App. LEXIS 484 (Ky. Ct. App. 2007), rehearing denied, — S.W.3d —, 2008 Ky. App. LEXIS 65 (Ky. Ct. App. Mar. 7, 2008).
After revoking defendant's probation, a trial court erred in ordering that defendant's sentences run consecutively to sentences in a neighboring county because, by the time of revocation, the trial court had lost its jurisdiction to run the sentences consecutively to the other county case. Goldsmith v. Commonwealth, 363 S.W.3d 330, 2012 Ky. LEXIS 24 (Ky. 2012).
Trial court lacked authority to amend a final judgment to correct an alleged error in custody credit; because there was no indication in the record about how the error in jail-time credit came to be, there was a presumption that the written judgment's custody credit award was the trial court's judicial determination on the subject. It was considered a judicial error, and the trial court lacked the power to amend the judgment more than 10 days after its entry. Fagan v. Commonwealth, 374 S.W.3d 274, 2012 Ky. LEXIS 110 (Ky. 2012).
4. Timely Filing.
The change in the judgment, in an attempt to correct the clerical failure to properly notify the parties of the original judgment, although not one of substance, was within the bounds of CR 52.02. Thus, the new judgment was a necessary alteration, not a mere accommodation to extend the time for appeal and was valid and binding; therefore, the movant's post-judgment motions filed within 10 days thereafter were timely. Henry Clay Mining Co. v. V & V Mining Co., 742 S.W.2d 566, 1987 Ky. LEXIS 250 (Ky. 1987).
Where counsel certified that his motion for a new trial was served on the tenth day after judgment, and his certification was not attacked, the motion was timely served, although it was not filed until the eleventh day. Huddleston v. Murley, 757 S.W.2d 216, 1988 Ky. App. LEXIS 136 (Ky. Ct. App. 1988).
While better practice was to file a notice of hearing contemporaneously with filing a motion under CR 59.05, the failure to do so resulted only in a defective motion; an individual cured such a defect where she filed a notice of hearing 16 days after filing her CR 59.05 motion, and  therefore, under CR 73.02(1)(e), the  motion acted to toll the time in which the individual had to file an appeal of the grant of summary judgment in favor of a real estate company and another individual. Hollins v. Joe Guy Hagan Realtors Co. LLC, 171 S.W.3d 57, 2005 Ky. App. LEXIS 174 (Ky. Ct. App. 2005).
Where the settlement agreement in a marital dissolution action provided that the wife would assume the mortgage and the credit card debt, the husband agreed to assume all other debt; the trial court acted within its jurisdiction in granting the wife's post-judgment motion to transfer a margin loan account to the husband's name in accordance with the terms of the agreement. Because she did not file a motion to amend or alter the judgment pursuant to CR 59.05, timeliness was not an issue. Money v. Money, 297 S.W.3d 69,  2009 Ky. App. LEXIS 196 (Ky. Ct. App. 2009).
Defendant remained entitled to the 3,086 days of presentence confinement credit originally awarded by the trial court because, although the Department of Corrections (DOC) asserted that there was an error in calculation of presentence confinement credit, under former KRS 532.120(3), as it then existed, the responsibility to award credit belonged exclusively to the trial court, the DOC did not have the power to set or modify presentencing custody credit, and its attempt to do so was an invalid usurpation of the trial court's power; defendant thus remained entitled to the 3,086 days of credit originally awarded. At this point in time and in this instance, the trial court also lacked the authority to correct any error in defendant's presentencing custody credit as, under CR 59.05, the trial court lost jurisdiction to amend its judgment ten days after entry, and neither RCr P. 10.10 nor CR 60.02 could have been used to correct this sort of judicial error. Bard v. Commonwealth, 359 S.W.3d 1, 2011 Ky. LEXIS 154 (Ky. 2011), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 218 (Ky. Feb. 23, 2012).
5. Motion for Judgment Notwithstanding the Verdict.
Where defendant asserted its right to judgment against plaintiff conditioned upon a jury finding that plaintiff's employee was negligent in causing the accident which resulted in the stipulated damage to defendant's vehicle, the defendant's right to judgment coalesced as a matter of law when the jury made such a finding, so that defendant's motion for judgment notwithstanding the verdict should have been treated as a motion under this rule, and the judgment should have been altered and amended to grant this relief. Cargo Truck Leasing Co. v. Piper, 394 S.W.2d 472, 1965 Ky. LEXIS 187 (Ky. 1965).
6. Motion to Alter or Amend.
Trial court could not amend defendant's presentencing custody credit six years after defendant was sentenced because the trial court lost jurisdiction to amend the court's judgment ten days after the judgment was entered. Bard v. Commonwealth, — S.W.3d —, 2011 Ky. LEXIS 675 (Ky. 2011).
In a medical malpractice action, the trial court erred in denying defendant health care providers'  motion to alter or amend because the health care providers were entitled to have the amount of damages awarded to compensate plaintiff patient for medical expenses that he paid to be reduced by the amount of medical expenses that were written off by the hospital and for which the patient was not held responsible and for which he did not actually pay. Dennis v. Fulkerson, 343 S.W.3d 633, 2011 Ky. App. LEXIS 114 (Ky. Ct. App. 2011).
In a dispute relating to a letter of credit, a trial court did not err by failing to grant a motion seeking relief under CR 60.02 because the trial court had already considered an owner's position that regarding the time limitation on a letter of credit and that a purchaser was not allowed to draw on such; CR 60.02 was not a vehicle for parties to re-litigate issues that had been previously determined. The owner should have filed a motion under CR 59.05; however, the failure to do so waived any arguments that could have been raised in such a motion. Louisville Mall Assocs., Lp v. Wood Ctr. Props., LLC, 361 S.W.3d 323, 2012 Ky. App. LEXIS 18 (Ky. Ct. App. 2012).
Award of $6,000,000 in punitive damages to appellee, the victim of child sexual abuse, was not excessive given the reprehensibility of appellant's conduct. Because the ratio of punitive damages to compensatory damages was less than 3:1, the award fell within constitutional parameters; therefore, the trial court did not err by denying appellant's motion to alter, amend, or vacate the judgment under CR 59.05. R.O. v. A.C., 384 S.W.3d 185, 2012 Ky. App. LEXIS 53 (Ky. Ct. App. 2012).
In a case involving a dispute over property ownership, the trial court did not have the authority to order that a guardian ad litem's (GAL) reasonable fee be paid from a court-ordered escrow account and, thus, the trial court should have granted an alleged owner's CR 59.05 motion to  alter or amend the ruling ordering such a payment. Under KRS 453.060(2), the GAL was to be paid directly by a plaintiff, which was a company leasing the disputed the property, and CR 67.03 escrow  funds were not available for that purpose. Mullins v. Consol of Ky., Inc., 368 S.W.3d 119, 2012 Ky. App. LEXIS 75 (Ky. Ct. App. 2012).
On a subrogation cross-claim, an underinsured motorist insurer was entitled to a judgment in its favor without any need to present evidence during trial, and the insurer did not proceed improperly when it filed a timely motion to alter or amend after the circuit court left subrogation unaddressed. Progressive Max Ins. Co. v. Humble, — S.W.3d —, 2013 Ky. App. LEXIS 106 (Ky. Ct. App. 2013).
7. Time for Appeal.
Motion for reconsideration of prior order overruling motion to vacate a judgment does not terminate running of time for appeal, at least where such second motion is filed more than ten (10) days after judgment. Rodgers v. Berry, 346 S.W.2d 43, 1961 Ky. LEXIS 295 (Ky. 1961).
Where original order of trial court dismissing case as to one defendant stated that it was a final and appealable order and that there was not just reason for delay, but order was timely modified to delete that language, appeal of dismissal order after adjudication of all claims was timely. Johnson v. Smith, 551 S.W.2d 834, 1977 Ky. App. LEXIS 712 (Ky. Ct. App. 1977).
An “interlocutory judgment” made pursuant to KRS 416.610, which adjudged that a utility had the right to condemn an easement across the condemnees' land for the purpose of constructing and maintaining electricity transmission lines and which authorized the utility to take possession of the easement, was final and appealable as to the issue of the right to condemn and the right to immediate entry; accordingly, where the condemnees filed neither a timely notice of appeal nor a timely motion to set aside or vacate the judgment, the trial court was powerless to enlarge the time period allowed for the filing of such motions. Hagg v. Kentucky Utilities Co., 660 S.W.2d 680, 1983 Ky. App. LEXIS 363 (Ky. Ct. App. 1983).
A motion pursuant to CR 59 converts a final judgment to an interlocutory judgment, and a judgment which is dispositive of the issues raised in the CR 59 motion readjudicates all prior interlocutory orders and judgments determining claims which are not specifically disposed of in the latter judgment; therefore, an objection raised in a CR 59.05 motion would be timely, and would not constitute a waiver on appeal. Personnel Bd. v. Heck, 725 S.W.2d 13, 1986 Ky. App. LEXIS 1488 (Ky. Ct. App. 1986).
Where the appellees filed separate motions to alter or amend the judgment within the ten-day time limit set forth in this rule, the running of the time for filing the notice of appeal was suspended, and the fact that the appellant did nothing at this point did not affect the suspension of the running of the time; once the trial court ruled on the respective motions of all of the parties, the time for the filing of a notice of appeal began to run. University of Louisville v. Isert, 742 S.W.2d 571, 1987 Ky. App. LEXIS 604 (Ky. Ct. App. 1987).
A judgment affected by a CR 59.05 motion is made interlocutory only for purposes of tolling the time for filing a notice of appeal; it does not authorize a general attack upon, or revision of, the judgment at issue. Kentucky Farm Bureau Ins. Co. v. Gearhart, 853 S.W.2d 907, 1993 Ky. App. LEXIS 67 (Ky. Ct. App. 1993).
Notices of appeal filed by parties pursuant to CR 73.02(1)(a), before a ruling was made on a post-judgment motion filed pursuant to this Rule by other parties, are not fatally defective as premature under CR 73.02(1)(e) because such notices of appeal are held to relate forward to the time when final judgment was entered disposing of the post-judgment motion filed pursuant to this rule by others. Johnson v. Smith, 885 S.W.2d 944, 1994 Ky. LEXIS 118 (Ky. 1994).
Where, in response to defendant's motion to alter or amend judgment under CR 59.05, a trial court changed the substance of its “final” judgment by entering an amended judgment, defendants'  timely CR 59.05 motion regarding the amended judgment was a motion regarding a new judgment, not an impermissible successive CR 59.05 motion. Therefore, the running of the time for appeal stopped until the the trial court resolved the second CR 59.05 motion. Cumberland Valley Contrs., Inc. v. Bell County Coal Corp., 238 S.W.3d 644, 2007 Ky. LEXIS 12 (Ky. 2007), rehearing denied, 2007 Ky. LEXIS 284 (Ky. 2007), rehearing denied, 2007 Ky. LEXIS 285 (Ky. 2007).
Although a mortgage holder did not appeal within 30 days after the trial court denied its CR 59.05 motion to  alter or amend its judgment determining priority in a foreclosure proceeding, the trial court's grant of a CR 60.02 motion to  vacate the order that had denied the Rule 59.05 motion made the mortgage holder's appeal timely; CR 77.04(4) did  not preclude the trial court from vacating the order based upon a finding that the first mortgage holder did not receive a copy. Cadleway Props., Inc. v. Bayview Loan Servicing, LLC, 338 S.W.3d 280, 2010 Ky. App. LEXIS 168 (Ky. Ct. App. 2010).
Time to appeal a suppression decision was tolled under CR 73.02 by the Commonwealth's motion to reconsider under CR 59.05. Accordingly, the Commonwealth's notice of appeal was timely filed. Commonwealth v. Parker, — S.W.3d —, 2011 Ky. App. LEXIS 173 (Ky. Ct. App. 2011).
Although an insurer's supporting memorandum was filed outside the ten-day period, its motion to alter, amend or vacate was timely filed and later supplemented to comply with CR 7.02(1). Because the trial court retained jurisdiction over the case, the time for appeal did not begin until the trial court ruled on the insurer's motion, and the insurer's notice of appeal was thus timely filed. Bridgefield Cas. Ins. Co. v. Yamaha Motor Mfg. Corp. of Am., — S.W.3d —, 2012 Ky. App. LEXIS 176 (Ky. Ct. App. 2012).
Defendant's notice of appeal from the denial of his CR 59.05 motion was untimely where he failed to prove that the motion was timely filed, and the extension set forth in CR 6.05 did not apply. Commonwealth v. Steadman, 411 S.W.3d 717,  2013 Ky. LEXIS 468 (Ky. 2013).
8. Appeal.
Where record did not contain a motion or any pleading requesting Circuit Court to translate the award of the Workmen's (Workers') Compensation Board into a money judgment, but the Circuit Court did so, employer's failure to make a motion under this rule was not a prerequisite to preserve such issue on appeal. Queen City Dinette Co. v. Grant, 477 S.W.2d 808, 1972 Ky. LEXIS 372 (Ky. 1972).
Where the order appealed from not only contained the trial court's ruling denying the appellant's motion to reconsider pursuant to this rule, but also contained the necessary recitations making the previous order final and appealable, the appellant properly designated the previous order as the final judgment of the trial court and the appeal was properly brought. Beasley v. Trontz, 677 S.W.2d 891, 1984 Ky. App. LEXIS 510 (Ky. Ct. App. 1984).
Investment company did not have a right to appeal the trial court's two orders, one of which granted partial summary judgment to the property owner on the question of whether the investment company had a valid lien against the property owner's property but did not rule upon a damages issue and one of which denied the investment company's motion to alter, amend, or vacate the partial summary judgment ruling. Both of those rulings were interlocutory in nature, lacked finality pursuant to CR 59.05 that applied to final judgments and not interlocutory rulings, lacked finality under CR 54.01 because they ruled on fewer than all of the rights of the parties, and could not be made final by adding finality recitations pursuant to CR 54.02. Tax Ease Lein Invs. 1, LLC v. Markita Brown & Laurel County, 340 S.W.3d 99, 2011 Ky. App. LEXIS 41 (Ky. Ct. App. 2011).
In a debt collection case, an appeal was not subject to dismissal under CR 73.02(1)(a) because there was no untimely notice of appeal; a timely CR 59.05 motion was filed, which rendered an order rendered on November 19, 2010, interlocutory until the motion was ruled upon. The appeal was timely filed 30 days after the motion was ruled upon. Bruner v. Discover Bank, 360 S.W.3d 774, 2012 Ky. App. LEXIS 11 (Ky. Ct. App. 2012).
In a debt collection case, an appeal was not subject to dismissal under CR 73.03(1) because it identified a trial court's order that overruled a CR 59.05 motion, rather than an earlier order of the court. Kentucky had a policy of substantial compliance, and a creditor demonstrated no substantial harm or prejudice that resulted. Bruner v. Discover Bank, 360 S.W.3d 774, 2012 Ky. App. LEXIS 11 (Ky. Ct. App. 2012).
9. Nonfinal Order.
An order overruling a motion pursuant to this rule is a nonfinal order and thus nonappealable. Marshall v. Paducah, 618 S.W.2d 433, 1981 Ky. App. LEXIS 255 (Ky. Ct. App. 1981).
An order denying relief under this rule is not appealable. Hagg v. Kentucky Utilities Co., 660 S.W.2d 680, 1983 Ky. App. LEXIS 363 (Ky. Ct. App. 1983).
A ruling on a motion under this rule is not a final or an appealable order; therefore, where a motion under this rule was filed asking the court to reconsider its ruling on a previous motion under this rule, the court did not retain jurisdiction under this rule to entertain the motion. Mingey v. Cline Leasing Service, Inc., 707 S.W.2d 794, 1986 Ky. App. LEXIS 1110 (Ky. Ct. App. 1986).
Decree of dissolution never became final because both a decedent and his wife filed motions to set aside the trial court's order and to grant a new trial; since a new trial never occurred and another divorce decree was not entered, the parties were still married at the time of the decedent's death. Estate of Mills v. Mills, — S.W.3d —, 2015 Ky. App. LEXIS 98 (Ky. Ct. App. 2015).
10. Probate Proceedings.
Supplemental orders, requiring distributees to executive refunding bonds before receiving their distributable shares, entered December 31 in probate proceedings where judgment was entered on October 11 were not invalid amendments of the judgment for, by the very nature of probate proceedings, various orders and judgments are required to be entered at different stages of the proceedings and while one (1) order or judgment may be final, complete and appealable as concerns the matters it has disposed of, yet further matters may remain to be disposed of at a later date and KRS 395.545 (repealed) and 396.130 relating to refunding bonds seem to contemplate that an order requiring such bonds may be entered whenever the personal representative reaches the point of making actual distribution. Skinner v. Morrow, 318 S.W.2d 419, 1958 Ky. LEXIS 136 (Ky. 1958).
Because a circuit court lost jurisdiction under CR 59.05 10 days after its entry of a final and appealable order without prejudice, it erred in entering an order nine years later that modified the order, pursuant to KRS 431.076, to a dismissal with prejudice. Commonwealth v. Smith, 354 S.W.3d 595, 2011 Ky. App. LEXIS 210 (Ky. Ct. App. 2011).
11. Jurisdiction.
Where the order of June 21, 1976, was entered 38 days subsequent to the May 14, 1976, judgment, the court had lost jurisdiction of the case and the entry of the order modifying the perjury sentence was void. Silverburg v. Commonwealth, 587 S.W.2d 241, 1979 Ky. LEXIS 289 (Ky. 1979).
Where the defendant was originally sentenced to one-year imprisonment on his guilty plea to third-degree burglary, and such sentence was based on defendant's statement that this was his first offense, when the court later learned that the defendant had numerous offenses in another state, the court erred in setting aside the sentence of probation and increasing the punishment from the original sentence to five (5) years with no probation, since the court lost control of its judgment ten (10) days after its entry, pursuant to this rule; the only proper procedure available for the trial court to vacate or amend its judgment after ten (10) days would have been as a result of a hearing had on the basis of the Commonwealth filing a CR 60.02 judgment procured by fraud motion, supported by sufficient affidavit, to be served on the defendant with proper notice of hearing. McMurray v. Commonwealth, 682 S.W.2d 794, 1985 Ky. App. LEXIS 497 (Ky. Ct. App. 1985).
An appeal of an award of maintenance and child support does not deprive a trial court of jurisdiction over a motion for modification for that judgment pursuant to KRS 403.250; to merit relief a showing of a substantial and continuing change in condition is incumbent upon the moving party. Ogle v. Ogle, 681 S.W.2d 921, 1984 Ky. App. LEXIS 634 (Ky. Ct. App. 1984).
If it appears that a motion for modification under KRS 403.250 is merely an additional attack on maintenance and child support as originally granted, the trial court in its sound discretion may properly refuse to exercise jurisdiction during the pendency of an appeal of that same question. Ogle v. Ogle, 681 S.W.2d 921, 1984 Ky. App. LEXIS 634 (Ky. Ct. App. 1984).
Where the defendant filed and served the motion under this rule within 10 days of the court's “final judgment” which denied the motion under CR 55.02 and CR 60.02 to set aside the default judgment, the trial court retained jurisdiction to entertain the motion. Mingey v. Cline Leasing Service, Inc., 707 S.W.2d 794, 1986 Ky. App. LEXIS 1110 (Ky. Ct. App. 1986).
The trial court lacked jurisdiction to consider the father's timely postjudgment motion (filed as a CR 59.01 motion for a new trial, but containing language reminiscent of CR 59.05 to alter or amend) since the motion contained no supporting information, and did not satisfy the standard for particularity in CR 7.02; the father's subsequent memorandum in support of the motion did not serve to cure the defect since it was not filed within the 10-day time limit for either type of motion. Williams v. Williams, — S.W.3d —, 2002 Ky. App. LEXIS 2222 (Ky. Ct. App. 2002).
Criminal case dismissed without prejudice could not be redocketed and proceeded upon as if there had been no dismissal because the dismissal was a final order, pursuant to CR 59, and more that 10 days had expired after the order of dismissal was entered; therefore, the trial court lost jurisdiction to alter, amend, or vacate the order. Furthermore, the Commonwealth of Kentucky's remedy was by appeal from the order of dismissal or the timely bringing of a new charge and the issuance of new process. Commonwealth v. Sowell, 157 S.W.3d 616, 2005 Ky. LEXIS 81 (Ky. 2005).
Order modifying the amount of restitution that a juvenile was directed to pay was affirmed because KRS 610.010(13) granted the juvenile court continuing jurisdiction to review a previously entered restitution order. Further, the order was not untimely as CR 59.05 did not apply to the entry of the dispositional order. D.F. v. Commonwealth, 2006 Ky. App. LEXIS 81 (Ky. Ct. App. 2006), review denied, 2006 Ky. LEXIS 278 (Ky. 2006).
District Court's order entered eight (8) months after defendant had been sentenced after pleading guilty to drug charges, which in lieu of a revocation of probation, increased defendant's term of imprisonment in conjuction with a referral to a drug court program, was entered without authority and was void. Commonwealth v. Gaddie, 239 S.W.3d 59, 2007 Ky. LEXIS 243 (Ky. 2007).
The trial court's failure to advise defendant of the sex-offender registration requirement was irrelevant to the determination of guilt or innocence because it was merely a collateral consequence completely outside the control or authority of the trial court. Because defendant entered a valid plea, the judgment entered on the plea had to be considered final and thus the trial court lost jurisdiction to rule upon his motions 10 days after entry of that judgment. Carpenter v. Commonwealth, 231 S.W.3d 134, 2007 Ky. App. LEXIS 290 (Ky. Ct. App. 2007).
Trial court was authorized to vacate its prior order upon its own conclusion that it contained manifest errors of law; there was no abuse of discretion by the trial court in its decision to vacate the prior order granting defendants'  summary judgment. Bowling v. Ky. Dep't of Corr., 301 S.W.3d 478, 2009 Ky. LEXIS 291 (Ky. 2009), writ denied, Commonwealth v. Shepherd, 336 S.W.3d 98, 2011 Ky. LEXIS 31 (Ky. 2011).
Trial court's orders referring buyers'  claims to arbitration and denying buyers'  motion to vacate arbitration award were void and not subject to appellate review because the buyers'  motions were brought in their original suit which had been dismissed earlier, and not by an initial application as required by KRS 417.190 to invoke trial court's jurisdiction; because the buyers did not move to alter, amend, or vacate the trial court's final and appealable judgment dismissing their suit within 10 days, did not file a notice of appeal within 30 days, and did not seek application to compel arbitration while the trial court still retained jurisdiction, the trial court had no jurisdiction to enter its later orders referring the matter to arbitration and denying the buyers'  motion to vacate the arbitration award, and those orders were void. The appellate court lacked jurisdiction to review either the original order dismissing the suit or the later orders referring the matter to arbitration and denying the motion to vacate the award. Pavkovich v. Shenouda, 280 S.W.3d 584, 2009 Ky. App. LEXIS 40 (Ky. Ct. App. 2009).
Trial court lacked jurisdiction in a legal malpractice case to rule on a client's motion to amend the complaint under CR 15.01 where the client did not first move to alter, amend, or vacate the final judgment under CR 59.05 and where the client moved to amend the complaint 19 days after the trial court's entry of final judgment. Keeney v. Osborne, — S.W.3d —, 2010 Ky. App. LEXIS 57 (Ky. Ct. App. 2010), rev'd, 399 S.W.3d 1, 2012 Ky. LEXIS 203 (Ky. 2012).
Where petitioner was charged with first-degree assault but the Commonwealth chose not to pursue the case and it was dismissed without prejudice and where petitioner, more than 10 years later, moved to expunge the case, the circuit court erred in granting the motion because KRS 431.074(a) authorized expungement only in cases that were dismissed with prejudice. Further, the circuit court was without jurisdiction to consider the matter pursuant to CR 59.05 because petitioner sought relief more than 10 years after the order of dismissal was entered. Commonwealth v. Castillo, — S.W.3d —, 2011 Ky. App. LEXIS 241 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2012 Ky. LEXIS 665 (Ky. Aug. 15, 2012).
Order that awarded fathers attorney's fees in a custody matter was an abuse of discretion because the award was barred by res judicata and waiver due to lack of timeliness and lack of jurisdiction, as the order had become final, and the fathers did not seek further findings, reconsideration, or appeal in the interim. Nesselhauf v. Haden, 412 S.W.3d 213,  2013 Ky. App. LEXIS 149 (Ky. Ct. App. 2013).
Order that awarded fathers attorney's fees in a custody matter was an abuse of discretion because the award was barred by res judicata and waiver due to lack of timeliness and lack of jurisdiction, as the order had become final, and the fathers did not seek further findings, reconsideration, or appeal in the interim. Nesselhauf v. Haden, 412 S.W.3d 213,  2013 Ky. App. LEXIS 149 (Ky. Ct. App. 2013).
12. Motion Served by Mail.
Civil Rule 6.05, which adds three days to the time in which a party may or must act when he has been served by mail, does not apply to the 10-day limit prescribed by this rule for motions to amend or vacate a judgment. Arnett v. Kennard, 580 S.W.2d 495, 1979 Ky. LEXIS 250 (Ky. 1979).
13. Entry of Judgment.
When a judgment is entered prior to the effective date expressly set forth in the judgment, the judgment should not be deemed to have been entered until its effective date for the purpose of computing time under the civil rules of procedure. Ohio River Pipeline Corp. v. Landrum, 580 S.W.2d 713, 1979 Ky. App. LEXIS 398 (Ky. Ct. App. 1979).
Evidence that a plaintiff was an employee rather than an unpaid volunteer cannot be characterized as “newly discovered” and raised under CR 59.05 or 60.02 because the plaintiff could have so informed his attorney and the court during proceedings prior to entry of judgment. Hopkins v. Ratliff, 957 S.W.2d 300, 1997 Ky. App. LEXIS 125 (Ky. Ct. App. 1997).
Signed order granting summary judgment, which was faxed to the clerk and entered in the docket, became a final judgment under CR 58(1) upon the clerk's notation of the order in the docket. Thus, a motion to vacate filed more than 10 days after such entry was untimely under CR 59.05. Mcpherson v. Felker, 393 S.W.3d 40, 2013 Ky. App. LEXIS 34 (Ky. Ct. App. 2013).
14. Subsequent Motions.
There is no authority in the Civil Rules for a party to make more than one (1) motion for reconsideration of a judgment. Cloverleaf Dairy v. Michels, 636 S.W.2d 894, 1982 Ky. App. LEXIS 230 (Ky. Ct. App. 1982).
Where the Circuit Court overruled a claimant's motion to reconsider its judgment in a workers' compensation proceeding, the Circuit Court lacked the authority to entertain the claimant's second motion for reconsideration, because this rule makes no provision for alteration of an order ruling on a previous judgment; the claimant's proper remedy after the Circuit Court refused to reconsider its order was an appeal to the Court of Appeals. Cloverleaf Dairy v. Michels, 636 S.W.2d 894, 1982 Ky. App. LEXIS 230 (Ky. Ct. App. 1982).
When an injured party's widow sought to be substituted in her husband's claim, and a trial court denied her motion, it was an abuse of discretion for the trial court to refuse, under CR 59.05, to vacate that denial because the widow had authority to seek substitution as soon as an order appointing her as her husband's estate's executrix was signed, and she did not have to wait until the clerk entered it; her motion seeking substitution after the order of appointment was signed, but before it was entered, was not improper. Batts v. Ill. Cent. R.R., 217 S.W.3d 881, 2007 Ky. App. LEXIS 65 (Ky. Ct. App. 2007).
15. Disqualification of Judge.
There was no error committed by the trial court in denying the motion for judge to recuse himself where it was undisputed that the defendant did not raise any such issue on his appeals from the judgment and sentence entered after the first trial, nor did he file a motion pursuant to this Rule to vacate the final judgment or to disqualify the trial judge. Also, the original motion to disqualify was not supported by an affidavit, and finally, if defendant had filed a proper motion as required by KRS 26A.020, he could have required the matter to be transmitted to the Chief Justice for an immediate ruling, thereby avoiding what he later claimed was an unfair trial because of a presumptively biased judge. Crane v. Commonwealth, 833 S.W.2d 813, 1992 Ky. LEXIS 78 (Ky. 1992), cert. denied, Crane v. Kentucky, 506 U.S. 1069, 113 S. Ct. 1020, 122 L. Ed. 2d 167, 1993 U.S. LEXIS 351, 61 U.S.L.W. 3479 (1993).
16. Need for Motion.
Even if the trial court intended to make its decision regarding interest only after the jury had returned a verdict in favor of plaintiff when it “reserved” its decision on the issue, it was incumbent upon plaintiff to move under this rule to alter or amend the judgment when it was issued and prejudgment interest was not awarded. Kentucky Farm Bureau Ins. Co. v. Gearhart, 853 S.W.2d 907, 1993 Ky. App. LEXIS 67 (Ky. Ct. App. 1993).
Where, when a sentence imposed by a judge was later modified by a different judge in the same court, while, absent good cause, the modification order would have been void, since no CR 60.02(e) motion was made, the matter was not before the original judge for purposes of reinstating the original sentence as required by the plain language of CR. 60.02; the modification order became final 10 days after its entry, the court lost jurisdiction once its judgment became final, and the original judge was without jurisdiction to reconsider the order, so the issuance of a writ of prohibition barring the original judge from reinstating the sentence was affirmed. Mullins v. Hess, 131 S.W.3d 769, 2004 Ky. App. LEXIS 88 (Ky. Ct. App. 2004).
Where the issue of standing to bring an action challenging an annexation had been extensively briefed and argued by all parties in the city's motion to dismiss and in its two (2) previous summary judgment motions, and where a taxpayer and owners were timely served with the city's CR 59.05 motion which asked the trial court to vacate the order granting summary judgment to the taxpayer and the owners and tendered with it an order granting the city's motion for summary judgment, the taxpayer and the owners failed to demonstrate undue prejudice in the trial court's order vacating the summary judgment in favor of the taxpayer and the owners and granting the city's summary judgment motion; since the taxpayer and the owners took full advantage of the above opportunities to present their arguments to the trial court, their argument that the trial court's ruling was an improper sua sponte order was without merit. Fourroux v. City of Shepherdsville, 148 S.W.3d 303, 2004 Ky. App. LEXIS 301 (Ky. Ct. App. 2004).
A claim should be brought under CR 59.05 where it is a challenge to the amount of punitive damages in light of due process requirements rather than a challenge to the sufficiency of the evidence. However, form prevails over substance, and a challenge to the constitutionality of the award after trial is sufficient to invoke the Due Process Clause of the Fourteenth Amendment and therefore require review pursuant to the U.S. Supreme Court's punitive damages jurisprudence. Steel Techs., Inc. v. Congleton, 234 S.W.3d 920, 2007 Ky. LEXIS 125 (Ky. 2007).
Where a trial court dismissed an inmate's declaratory judgment petition and no temporary relief was granted, the explicit terms of CR 52.01 made it clear that findings of fact and conclusions of law were not required; accordingly, the inmate's motion under CR 59.05 to vacate the judgment in order to include findings of fact and conclusions of law lacked merit. Vestal v. Motley, — S.W.3d —, 2007 Ky. App. LEXIS 286 (Ky. Ct. App. 2007).
17. Motion Denied.
Defendant was not entitled to postconviction relief under RCr 11.42 and CR 59.05 because his trial counsel was not ineffective; the testimony of additional witnesses on the issues of extreme emotional disturbance and duress would have been cumulative because other witnesses had already testified that defendant had been depressed and had begun heavy drug usage after his divorce and that defendant had changed due to his friendship with and had possibly been frightened by the co-defendant. Halvorsen v. Commonwealth, 258 S.W.3d 1, 2007 Ky. LEXIS 177 (Ky. 2007), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 227 (Ky. Aug. 21, 2008), rehearing denied, — S.W.3d —, 2008 Ky. LEXIS 593 (Ky. Aug. 21, 2008).
Denial of an employee's motion to vacate pursuant to CR 59.05 was proper, as the employee failed to establish a prima facie showing of sexual discrimination based on a hostile work environment in violation of the Kentucky Civil Rights Act, KRS 344.010 et seq.Fields v. Papa John's Int'l, Inc., — S.W.3d —, 2007 Ky. App. LEXIS 195 (Ky. Ct. App. 2007).
Appellant's motion for a new sentencing hearing was properly denied because, although a later United States Supreme Court determined that a person under age 18 when his crime was committed, like appellant, was not subject to the death penalty, the sentence appellant received, life imprisonment without parole remained a permissible sentence; appellant did not claim that his plea was not knowing, voluntary, and intelligent when it was made. Sims v. Commonwealth, 233 S.W.3d 731, 2007 Ky. App. LEXIS 327 (Ky. Ct. App. 2007).
Trial court properly granted summary judgment to a teacher as to the issue of her liability for a mentally retarded student's injuries, as her actions in supervising that student were discretionary rather than ministerial, resulting in the legal conclusion that she was entitled to qualified official immunity. Thus, the trial court properly denied a motion to alter, amend, or vacate the judgment. Pennington v. Greenup County Bd. of Educ., — S.W.3d —, 2008 Ky. App. LEXIS 113 (Ky. Ct. App. 2008).
Family court abused its discretion in denying a motion to alter, amend, or vacate its previous orders mandating the payment of child care costs by the Cabinet for Health and Family Services (Kentucky) where the family court (1) erroneously relied on a void order entered by another family court that had lost jurisdiction over the matter when the case was transferred; (2) improperly considered the law of the case doctrine in analyzing the merits of the claim; and (3) failed to address the Cabinet's argument that a certain statute applied. Cabinet for Health & Family Servs. v. J.T.G., 301 S.W.3d 35, 2009 Ky. App. LEXIS 245 (Ky. Ct. App. 2009).
Although a trial court order cited to CR 60.02 rather than CR 59.05 when it denied relief to a patient from a grant of summary judgment in favor of a health care entity in the patient's medical malpractice action, the decision was otherwise sound and not an abuse of discretion where the patient only reasserted the same arguments that he had previously made in challenging the summary judgment motion. Rogers v. Integrity Healthcare Servs., 358 S.W.3d 507, 2012 Ky. App. LEXIS 19 (Ky. Ct. App. 2012).
18. Commissioner's Recommendations.
Trial court erred in treating a father's exceptions to a commissioner's child custody recommendations as a CR 59.05 motion and  by transferring the case to a family court because the recommendation was not a final judgment; rather, the trial court should have simply reviewed the exceptions, conducted a hearing, and entered a final judgment adjudicating the custody issue. Pursley v. Pursley, 242 S.W.3d 346, 2007 Ky. App. LEXIS 457 (Ky. Ct. App. 2007).
Family Court's order awarding continued permanent custody of a mother's natural child to the child's paternal grandparents was vacated, and the matter was remanded for the Family Court to determine whether the grandparents were the child's de facto custodians, as such was defined under KRS 403.270(1)(a). Since no de facto custodian finding had been made by any court, the Family Court erred in denying the mother's motion to vacate the custody order. Baker v. Combs, 248 S.W.3d 581, 2008 Ky. App. LEXIS 48 (Ky. Ct. App. 2008).
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Rule 59.06.  Preservation of error.
Text
Allegations of error, otherwise properly preserved, in respect to rulings, orders or instructions of the court need not be presented in a motion for a new trial in order to be preserved for appellate review.
Annotations
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NOTES TO DECISIONS

 	1. 	Review by Trial Court.
 	2. 	Failure to Object at Trial.
 	3. 	Failure to Move for New Trial.
 	4. 	Failure to Appeal.
 	5. 	Conduct of Judge.
 	6. 	Preservation for Review.
1. Review by Trial Court.
The trial court must be given an opportunity to rule on the issue of excessive damages in a condemnation case before the Court of Appeals may review the issue. Commonwealth, Dep't of Highways v. Williams, 317 S.W.2d 482, 1958 Ky. LEXIS 89 (Ky. 1958); Wooten v. Compton, 322 S.W.2d 473, 1959 Ky. LEXIS 310 (Ky. 1959).
Where the trial court had not been given an opportunity to pass upon the appellant's contentions of error, there could be no appellate review of the alleged errors. Payne v. Hall, 423 S.W.2d 530, 1968 Ky. LEXIS 489 (Ky. 1968).
The function of the Court of Appeals is to review possible errors made by the trial court; if the trial court has had no opportunity to rule on the question, there is no alleged error for the court to review. Kaplon v. Chase, 690 S.W.2d 761, 1985 Ky. App. LEXIS 580 (Ky. Ct. App. 1985).
2. Failure to Object at Trial.
Where the remarks of the trial judge implied that he did not believe the defendant's testimony, and the error based on such remarks was preserved in motion for new trial, the Court of Appeals would review notwithstanding the fact that no objection was made during the trial. Collins v. Sparks, 310 S.W.2d 45, 1958 Ky. LEXIS 369 (Ky. 1958).
3. Failure to Move for New Trial.
To raise on appeal the error of the court in directing a verdict, it was not necessary that plaintiffs file a motion for a new trial. White v. Hardin County Board of Education, 307 S.W.2d 754, 1957 Ky. LEXIS 102 (Ky. 1957).
The Court of Appeals has no right to pass upon the question of whether the damages were excessive where no motion and grounds for a new trial were filed as required by this rule. Bourland v. Mitchell, 335 S.W.2d 567, 1960 Ky. LEXIS 272 (Ky. 1960).
Where no motion and grounds for a new trial were filed on behalf of the defendant in a condemnation case, the question of whether the verdict was excessive was not properly preserved for appellate review. East Kentucky Rural Electric Cooperative Corp. v. Price, 398 S.W.2d 705, 1966 Ky. LEXIS 508 (Ky. 1966).
Where no motion for a new trial was made and the defendant at no time sought a ruling from the trial court on its contention that the verdict was excessive, the point was not preserved for appellate review. Kentucky & I. T. R. Co. v. Martin, 437 S.W.2d 944, 1969 Ky. LEXIS 464 (Ky. 1969).
Where a motion by the appellant for a new trial would not have brought to the attention of the court for consideration any fact or contention not included in the agreed statement, the failure to file such a motion did not constitute grounds for dismissal of the appeal. Louisville & Jefferson County Metropolitan Sewer Dist. v. Louisville, 451 S.W.2d 172, 1970 Ky. LEXIS 380 (Ky. 1970).
Certain motions, such as challenges to verdicts on the ground that they are against the great weight of the evidence, must be raised in a motion for a new trial in order to preserve them for appeal because, if these issues were not previously to the appeal raised in this manner, there would be no record regarding them to review on appeal; however, issues such as regarding the admission or exclusion of evidence are properly preserved by a timely objection on the record. A timely objection on the record, with a response by opposing counsel and a ruling by the trial judge, should create an adequate record from which to review the admission or exclusion of evidence; there is no additional requirement that a party restate his evidentiary objections anew in his motion for a new trial. Harstad v. Whiteman, 338 S.W.3d 804, 2011 Ky. App. LEXIS 42 (Ky. Ct. App. 2011).
4. Failure to Appeal.
Where the defendant claimed the award of court costs to the plaintiff was error but he did not cross-appeal and made no motion in the lower court to correct the judgment, he could not complain of the award on appeal. Payne v. Hall, 423 S.W.2d 530, 1968 Ky. LEXIS 489 (Ky. 1968).
5. Conduct of Judge.
The trial judge is charged with knowing how to conduct a fair and impartial trial; he should know what is necessary to be said and when it should be said because of the possible effect on the jury, so that an objection to remarks of a trial judge is unnecessary when such remarks are prejudicial since they constitute such palpable error as will be considered on appeal under CR 61.02 on motion for new trial or by the Court of Appeals even though insufficiently raised or preserved for review. Collins v. Sparks, 310 S.W.2d 45, 1958 Ky. LEXIS 369 (Ky. 1958).
The trial judge is charged with the knowledge that his conduct during a trial before a jury, other than rulings or decisions, is reviewable if preserved in the motion for a new trial. Collins v. Sparks, 310 S.W.2d 45, 1958 Ky. LEXIS 369 (Ky. 1958).
6. Preservation for Review.
Because the circuit court ruled during trial on the issues advanced in this appeal, the purpose of preservation was satisfied; thus, the appellate court rejected the nonpreservation argument and reviewed the three allegations of error raised by the injured persons pursuant to CR 59.01 and CR 59.06 in regard to the motion for a new trial. Price v. Garcia, 291 S.W.3d 728, 2009 Ky. App. LEXIS 129 (Ky. Ct. App. 2009).
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Rule 59.07.  Proceedings in lieu of new trial.
Text
On motion for a new trial in an action tried without a jury, the court may grant a new trial or it may open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new findings and conclusions, and enter a new judgment.
Annotations
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NOTES TO DECISIONS

 	1. 	Authority of Court.
 		2. 	— Abuse of Discretion.
 	3. 	Time for Taking Appeal.
1. Authority of Court.
This rule authorizes the trial court to reverse earlier findings and conclusions and enter new findings and conclusions and judgment where the dictates of justice require if the action was tried without a jury. Carpenter v. Evans, 363 S.W.2d 108, 1962 Ky. LEXIS 273 (Ky. 1962).
2. — Abuse of Discretion.
The trial court did not abuse its discretion in overruling a motion to reopen the case after submission of judgment so that coal company could introduce additional evidence with respect to the location of the excepted 48 acres under a patent on which it claimed title to the property in controversy, since the suit was filed in 1947 and proof was taken through 1955 and nine years was sufficient time within which counsel for both sides should have been able to identify and adduce proof with respect to the essential phases of the controversy. Pittsburgh Consol. Coal Co. v. Johnson, 305 S.W.2d 317, 1957 Ky. LEXIS 309 (Ky. 1957).
Where there was a lapse of 14 months between the taking of testimony and the filing of the trial commissioner's report, during which time the plaintiff was kept apprised of the situation, the trial court did not abuse its discretion in declining to set aside the verdict and allow the plaintiff to present further evidence. Walsh v. Kennedy, 463 S.W.2d 318, 1971 Ky. LEXIS 581 (Ky. 1971).
3. Time for Taking Appeal.
Where motion is filed to set aside judgment because of various alleged errors committed by the court, such motion is in the nature of a motion and grounds for a new trial, and suspends the running of time in which an appeal could be taken. Cohen v. Board of Trustees, 276 S.W.2d 26, 1955 Ky. LEXIS 410 (Ky. 1955).
Rule 60.  Relief from judgment or order.
Rule 60.01.  Clerical mistakes.
Text
Clerical mistakes in judgments, orders or other parts of the record and errors therein arising from oversight or omission may be corrected by the court at any time of its own initiative or on the motion of any party and after such notice, if any, as the court orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is docketed in the appellate court, and thereafter while the appeal is pending may be so corrected with leave of the appellate court.
Annotations
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 	2. 	Purpose.
 	3. 	Omission of Amount of Judgment.
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 	6. 	Omission of Date.
 	7. 	Failure to Set Aside Original Judgment.
 	8. 	Correction on Appeal.
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 	11. 	Effect on Filing Notice of Appeal.
 	12. 	Federal Case Law Applicable.
 	13. 	Dismissal of Complaint.
 	14. 	Clerical Misprision.
 	15. 	Incompetents.
 	16. 	Error in Jury Verdict.
 	17. 	Nunc Pro Tunc Entry.
1. Applicability.
Kentucky Rules of Civil Procedure, namely CR 60.01 regarding the correction of clerical mistakes and CR 60.02 concerning relief from a mistake, were available to reopen judgments in all the cases to which they applied. However, the employee could not use them to obtain relief from the entry of an erroneous worker's compensation award, as no statute or regulation had been adopted applying them to workers'  compensation proceedings. Burroughs v. Martco, 339 S.W.3d 461, 2011 Ky. LEXIS 74 (Ky. 2011).
2. Purpose.
The appeal was from the trial court's judgment granting the motion for judgment n.o.v., as amended by the order 15 days later conditionally overruling the motion for new trial; the subsequent attempts by the trial court to amend its judgment were untimely pursuant to CR 59.04 for not being made within 10 days from the date of the original judgment, and were without authority from this rule; since motion under this rule is to correct clerical errors and may not be made to correct errors of law or relitigate a case. Prichard v. Bank Josephine, 723 S.W.2d 883, 1987 Ky. App. LEXIS 427 (Ky. Ct. App. 1987).
3. Omission of Amount of Judgment.
Even if it should be considered that missing statement as to the amount in controversy could be supplied by way of correction of a clerical mistake under this rule, it would be of no avail to petitioner, since time for taking appeal from original judgment had long since expired and correction of judgment could not operate to revitalize judgment in such a way as to start a new running of period for taking appeal. Maslow Cooperage Corp. v. Jones, 316 S.W.2d 860, 1958 Ky. LEXIS 65 (Ky. 1958).
In action seeking order of mandamus to compel trial court to correct judgment by stating therein the amount in controversy, such alleged right could not be based on this rule as the omission from the judgment of the amount in controversy is not a clerical mistake but is simply the result of the failure of either party to request that such a statement be made in the judgment. Maslow Cooperage Corp. v. Jones, 316 S.W.2d 860, 1958 Ky. LEXIS 65 (Ky. 1958).
4. Reduction of Amount of Judgment.
Where lienholder claimed smaller amount in complaint than in motion for default judgment, court did not err in reducing judgment to amount claimed in complaint. Omniflight Helicopters, Inc. v. Kennedy, 567 S.W.2d 123, 1978 Ky. App. LEXIS 541 (Ky. Ct. App. 1978).
5. Omission of Interest.
Where failure to include interest in a judgment is a clerical error, it is correctable under this rule, but plaintiff was not entitled to interest where no clerical error was shown, so that relief may be had only under the provisions of CR 59 or 60.02 or by appeal. Whittenberg Engineering & Constr. Co. v. Liberty Mut. Ins. Co., 390 S.W.2d 877, 1965 Ky. LEXIS 373 (Ky. 1965).
Mortgagee's errors in its calculations of the interest it was due after a foreclosure sale were not clerical errors correctable through a CR 60.01 motion filed about a year after the judgment was entered and eight (8) months after the judicial sale; the judgment conformed to the relief sought by the mortgagee. Aurora Loan Servs. v. Ramey, 144 S.W.3d 295, 2004 Ky. App. LEXIS 250 (Ky. Ct. App. 2004).
6. Omission of Date.
The omission of the date of the signing of the order book differs from an incorrect date only in degree and may be properly corrected. Commonwealth, Dep't of Highways v. Daly, 374 S.W.2d 497, 1964 Ky. LEXIS 379 (Ky. 1964).
7. Failure to Set Aside Original Judgment.
The omission of the trial judge to set aside the first judgment after he made new findings and conclusions in direct conflict with the first findings and conclusions appears to have arisen from oversight and may be corrected on motion under this rule. Carpenter v. Evans, 363 S.W.2d 108, 1962 Ky. LEXIS 273 (Ky. 1962).
8. Correction on Appeal.
Where county court judgment, through inadvertence, included a 37-acre tract in addition to that sought for right-of-way purposes, the circuit court on appeal could correct that order notwithstanding the time for such correction in the county court had expired. Commonwealth, Dep't of Highways v. Reynolds, 398 S.W.2d 703, 1966 Ky. LEXIS 507 (Ky. 1966).
9. Amendments Not Clerical Errors.
Although this rule permits correction of clerical mistakes at any time, six pages containing 20 supplemental findings of fact and conclusions of law cannot be described as clerical mistakes, but instead were amendments required to be made within 10 days after entry of judgment pursuant to CR 52.02. Civil Service Board v. Fehler, 578 S.W.2d 254, 1978 Ky. App. LEXIS 669 (Ky. Ct. App. 1978).
Because a family court could not amend the attorney's fees provision its original dissolution judgment without permission from the appellate court, and because the former husband's attorneys lacked standing to pursue their motion for fees in the family court, they were not entitled to relief under CR 60.01 or 60.02(f). Hinshaw v. Hinshaw, 216 S.W.3d 653, 2006 Ky. App. LEXIS 342 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 44 (Ky. Ct. App. 2007).
10. Grammatical Error.
In an action against a corporation and its president, the omission of the “s” after the word defendant in the original judgment did not constitute a clerical mistake, where the president's personal liability was not pursued by the plaintiff at trial and no judgment was entered against him, and the omission of the president's liability only came to light after the notice to take his deposition was filed, and the president himself raised the issue. Jude v. Morwood Sawmill, Inc., 726 S.W.2d 324, 1987 Ky. App. LEXIS 463 (Ky. Ct. App. 1987).
11. Effect on Filing Notice of Appeal.
A motion to correct a clerical error does not toll the 30-day time for filing a notice of appeal. United Tobacco Warehouse, Inc. v. Southern States Frankfort Cooperative, Inc., 737 S.W.2d 708, 1987 Ky. App. LEXIS 539 (Ky. Ct. App. 1987).
Trial court properly amended errors pursuant to CR 60.01 during defendant's trial on a charge of being a persistent felony offender, because the rule did not prevent the correction of the errors after an appeal had been taken and an earlier conviction reversed, and because the errors were clerical errors, not substantive errors. Hutson v. Commonwealth, 215 S.W.3d 708, 2006 Ky. App. LEXIS 353 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 68 (Ky. 2007).
12. Federal Case Law Applicable.
CR 60.01 is identical to Fed. R. Civ. P. 60(a) and the overall form and substance of the provisions for the modification of judgments contained in CR 59 and 60 are sufficiently similar to Fed. R. Civ. P. 50 and 60 that federal case law analyzing the interpretation of those rules is helpful in deciding issues in Kentucky. Aurora Loan Servs. v. Ramey, 144 S.W.3d 295, 2004 Ky. App. LEXIS 250 (Ky. Ct. App. 2004).
13. Dismissal of Complaint.
Since a motion for admission of an Illinois attorney pro hac vice lacked a proper order, denial of the motion was proper, and dismissal of a complaint was proper where it was signed by the Illinois attorney who had not been admitted pro hac vice; in any event, the notice of appeal was untimely as to the dismissal, and while the notice was timely as to the denial of relief under CR 60.02, such relief was not available for correction of an error or mistake of law by the court. Brozowski v. Johnson, 179 S.W.3d 261, 2005 Ky. App. LEXIS 243 (Ky. Ct. App. 2005).
In an unjust enrichment case, a trial court did not err by vacating a dismissal of the case under CR 60.01 because it was a clerical error. The signing of an order dismissing the case for failure to prosecute was not the deliberate result of judicial reasoning and determination. Javier Steel Corp. v. Cent. Bridge Co., LLC, 353 S.W.3d 356, 2011 Ky. App. LEXIS 6 (Ky. Ct. App. 2011).
14. Clerical Misprision.
A clerical misprision was a mistake or a fraud perpetrated by a clerk of court, which was susceptible of demonstration by the face of the record. Ballew v. Fowler, 285 Ky. 149, 147 S.W.2d 65, 1941 Ky. LEXIS 350 (Ky. 1941) (decided under prior rule).
Purchaser of lots at commissioner's sale could not complain of a court order declaring a previous court order a clerical misprision since her rights were not affected by the clerical misprision, and because the court had lost control of the judgment containing the clerical misprision. Wayman v. North Kentucky Fair, 290 Ky. 652, 162 S.W.2d 226, 1942 Ky. LEXIS 472 (Ky. 1942) (decided under prior rule).
15. Incompetents.
Where incompetence or incapacity and improper proceeding were shown in the record of a judgment against a person of unsound mind, the entry of such a judgment was deemed a clerical misprision and may have been reached by motion upon notice to the adverse party. Peoples Finance Co. v. Roberts, 312 Ky. 560, 228 S.W.2d 454, 1950 Ky. LEXIS 704 (Ky. 1950) (decided under prior rule).
It is a clerical misprision to render a judgment against a person of unsound mind before a defense or report shall have been made by his committee or guardian ad litem. Cadden v. Commonwealth, 242 S.W.2d 409, 1951 Ky. LEXIS 1046 (Ky. 1951), cert. denied, 343 U.S. 976, 72 S. Ct. 1071, 96 L. Ed. 1369, 1952 U.S. LEXIS 1979 (1952), rehearing denied, 344 U.S. 849, 73 S. Ct. 5, 97 L. Ed. 660, 1952 U.S. LEXIS 1947 (1952) (decided under prior rule).
16. Error in Jury Verdict.
Even though the jury awarded the plaintiff 125 acres more than his deed called for, the defendants were not entitled to relief on the ground that the judgment contained a clerical misprision. Ballew v. Fowler, 285 Ky. 149, 147 S.W.2d 65, 1941 Ky. LEXIS 350 (Ky. 1941) (decided under prior rule).
17. Nunc Pro Tunc Entry.
A judgment may have been entered nunc pro tunc if from some minute, memorandum, or paper in the record it could be shown the court acted on the matter and just what the court's action was, so that nothing judicial remained to be done but to direct the clerk to supply the clerical element and to put in proper form the evidence of the court's action already informally appearing. Happy Coal Co. v. Brashear, 263 Ky. 257, 92 S.W.2d 23, 1935 Ky. LEXIS 799 (Ky. 1935) (decided under prior rule).
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Rule 60.02.  Relief by motion on grounds of mistake, newly discovered evidence, fraud, etc.
Text
On motion a court may, upon such terms as are just, relieve a party or his legal representative from its final judgment, order, or proceeding upon the following grounds: (a) mistake, inadvertence, surprise or excusable neglect; (b) newly discovered evidence which by due diligence could not have been discovered in time to move for a new trial under Rule 59.02; (c) perjury or falsified evidence; (d) fraud affecting the proceedings, other than perjury or falsified evidence; (e) the judgment is void, or has been satisfied, released, or discharged, or a prior judgment upon which it is based has been reversed or otherwise vacated, or it is no longer equitable that the judgment should have prospective application; or (f) any other reason of an extraordinary nature justifying relief. The motion shall be made within a reasonable time, and on grounds (a), (b), and (c) not more than one year after the judgment, order, or proceeding was entered or taken. A motion under this rule does not affect the finality of a judgment or suspend its operation.
History
(Amended October 18, 1977, effective January 1, 1978.)
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1. In General.
Plaintiff's ex-husband was not entitled to any relief under this rule where the record did not show any right to such relief. Benson v. Benson, 291 S.W.2d 27, 1956 Ky. LEXIS 363 (Ky. 1956).
A judgment cannot be set aside under this rule for mere procedural irregularities. Skinner v. Morrow, 318 S.W.2d 419, 1958 Ky. LEXIS 136 (Ky. 1958).
Where an unincorporated burial association engaged in business and issued insurance policies in its name, it could not have a default judgment set aside as void because of a statutory provision forbidding unincorporated burial associations to engage in business, since it was precluded by its engagement in business activities from asserting that it cannot be sued as a legal entity. Lynch Burial Asso. v. Lee, 332 S.W.2d 528, 1959 Ky. LEXIS 18 (Ky. 1959).
The rule requires a very substantial showing to merit relief under its provisions. Ringo v. Commonwealth, 455 S.W.2d 49, 1970 Ky. LEXIS 239 (Ky. 1970).
A party may not resort to this rule to gain an additional extension of time to prevent the application of CR 73.02. United Bonding Ins. Co. v. Commonwealth, 461 S.W.2d 535, 1970 Ky. LEXIS 630 (Ky. 1970).
The obvious reason for requiring a movant under this section to notify the Court of Appeals is to let the court know that the motion is pending so it will not take further steps until the motion is adjudicated in a lower court. Board of Trustees v. Nuckolls, 481 S.W.2d 36, 1972 Ky. LEXIS 211 (Ky. 1972).
Where a person under KRS 416.070 (repealed) failed to establish ownership of land condemned under constructive service, relief under this rule was properly denied since question of whether condemnor should have made that person a party to the condemnation was moot. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
A motion under this rule is not an appeal. Urban Renewal & Community Development Agency v. Goodwin, 514 S.W.2d 190, 1974 Ky. LEXIS 293 (Ky. 1974).
Renewed presentation of arguments and allegations previously heard by Court of Appeals was precluded on appeal from a subsequent order. Young v. Edward Tech. Group, 918 S.W.2d 229, 1995 Ky. App. LEXIS 83 (Ky. Ct. App. 1995).
Like the remedy provided by CR 60.02, habeas corpus is an extraordinary remedy which is available only when relief by the usual legal processes is inadequate, and constitutes a collateral attack on the judgment; for the purpose of its effect on KRS 413.245, a petition for a writ of habeas corpus following a criminal conviction is indistinguishable from CR 60.02, and a petition for a writ of habeas corpus does not extend the time for bringing a legal malpractice case. Bryant v. Howell, 170 S.W.3d 421, 2005 Ky. App. LEXIS 173 (Ky. Ct. App. 2005).
Where an incarcerated defendant, the landowner, made an express and written waiver, he was not entitled to the appointment of a guardian ad litem; therefore, CR 60.02 relief should not have been granted to the landowner because he had expressly waived his right to a guardian ad litem. Goldsmith v. Fifth Third Bank, 297 S.W.3d 898,  2009 Ky. App. LEXIS 213 (Ky. Ct. App. 2009).
2. Purpose.
This rule was intended to codify the common-law writ of coram nobis; the purpose of such a writ was to bring before the court that pronounced judgment errors in matters of fact which (1) had not been put into issue or passed on, and (2) were unknown and could not have been known to the party by the exercise of reasonable diligence and in time to have been otherwise presented to the court. Davis v. Home Indem. Co., 659 S.W.2d 185, 1983 Ky. LEXIS 313 (Ky. 1983).
This rule is not intended as a vehicle to commence an action or to avoid the jurisdictional and/or procedural prerequisites established by the Legislature. Oliver v. Yates, 555 S.W.2d 263, 1977 Ky. LEXIS 504 (Ky. 1977).
A defendant who is in custody under sentence or on probation, parole or conditional discharge, is required to avail himself of RCr 11.42 as to  any ground of which he is aware, or should be aware, during the period the remedy is available to him; this Rule is not intended merely as an additional opportunity to relitigate the same issues which could reasonably have been presented by direct appeal or RCr 11.42 proceedings;  the purpose of this is to prevent relitigation of issues which either were or could have been litigated in a similar proceeding. McQueen v. Commonwealth, 948 S.W.2d 415, 1997 Ky. LEXIS 77 (Ky. 1997).
3. Application.
A motion to vacate a judgment under this rule is available in both civil and criminal proceedings. Fanelli v. Commonwealth, 423 S.W.2d 255, 1968 Ky. LEXIS 479 (Ky. 1968).
Where notice of appeal was filed, a motion pursuant to this section would not have upset the procedure in the Court of Appeals to any extent, therefore, it was not necessary for the movant to ask the Court of Appeals to abate the appeal until a final order was entered in the circuit court. Board of Trustees v. Nuckolls, 481 S.W.2d 36, 1972 Ky. LEXIS 211 (Ky. 1972).
Where defendant sought credit for confinement time prior to entry of guilty plea, such motion did not challenge the sentence per se but the extent of time he should be credited in serving such a sentence, so that this rule rather than RCr 11.42 applied. Duncan v. Commonwealth, 614 S.W.2d 701, 1980 Ky. App. LEXIS 432 (Ky. Ct. App. 1981), overruled in part, Winstead v. Commonwealth, 327 S.W.3d 479, 2010 Ky. LEXIS 289 (Ky. 2010).
This rule is a proper tool to correct the trial court's holding to conform to the conclusions of law stated in the trial court's opinion, where the holding was based on an underlying assumption of fact which proved to be erroneous. Davis v. Home Indem. Co., 659 S.W.2d 185, 1983 Ky. LEXIS 313 (Ky. 1983).
This Rule is not a separate avenue of appeal to be pursued in addition to other remedies, but is available only to raise issue which cannot be raised in other proceedings and a CR 60.02 movant must demonstrate why he is entitled to special, extraordinary relief. McQueen v. Commonwealth, 948 S.W.2d 415, 1997 Ky. LEXIS 77 (Ky. 1997).
A motion to vacate a judgment in a custody case may be proper under CR 60.02, even where it would not be proper to modify it under KRS 403.340. Dull v. George, 982 S.W.2d 227, 1998 Ky. App. LEXIS 116 (Ky. Ct. App. 1998).
Neither Civil Procedure Rule 59.05 nor this rule gives the trial court any authority to reconsider a prior order allowing a guilty plea to be withdrawn and to reinstate the previously vacated order accepting the guilty plea. Turner v. Commonwealth, 10 S.W.3d 136, 1999 Ky. App. LEXIS 75 (Ky. Ct. App. 1999).
Judge had no authority, explicit or implicit, to order a medical licensure board to conduct a CR 60.02 type hearing on a motion by a doctor to vacate the licensure board's earlier revocation of the doctor's license; a writ of prohibition should have been issued against the judge. Ky. Bd. of Med. Licensure v. Ryan, 151 S.W.3d 778, 2004 Ky. LEXIS 247 (Ky. 2004).
Inmate's CR 60.02(f) motion to  correct the inmate's sentence was improper where the inmate was challenging the inmate's classification as a violent offender by the Kentucky Department of Corrections under a former version of KRS 439.3401(1); the inmate should have proceeded against the Department pursuant to KRS 418.040. Hoskins v. Commonwealth, 158 S.W.3d 214, 2005 Ky. App. LEXIS 55 (Ky. Ct. App. 2005).
Where the Kentucky Board of Medical Licensure denied the doctor's application for reinstatement of the doctor's license to practice medicine, the Board's order was a final order under KRS 311.593(2), since there was no remedial relief under CR 60.02, only a decision whether or not to reinstate the license under KRS 311.607. Shamaeizadeh v. Ky. Bd. of Med. Licensure, — S.W.3d —, 2006 Ky. App. LEXIS 20 (Ky. Ct. App. 2006).
Housekeeper was not entitled to seek relief under either CR 60.02(e) or (f), because her claim that an agreed judgment to which she entered was to be vacated should have arisen under CR 60.02(a) for mistake. The housekeeper entered into a settlement agreement that led to the judgment, although it was not likely that she would have succeeded on her claim that she was entitled to one-half of a decedent's estate rather than one-half of the one-third share of one of the decedent's sons. Raisor v. Burkett, 214 S.W.3d 895, 2006 Ky. App. LEXIS 402 (Ky. Ct. App. 2006), rehearing denied, 2006 Ky. App. LEXIS 301 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 48 (Ky. 2007).
Teacher's motion to reconsider denial of his request to reverse the administrative order of his termination was denied because KRS 13B.080 allowed state court judges to limit nature and scope of administrative hearings and KRS 13B.150 allowed a reviewing court to reverse a final order in part and remand for further proceedings. Furthermore, CR 60.02 did not apply to administrative proceedings. Dixon v. Clem, 419 F. Supp. 2d 947, 2006 U.S. Dist. LEXIS 10890 (E.D. Ky. 2006).
Relief afforded by CR 60.02 as to  “final judgments, orders, or proceedings” was available as to domestic relations orders if a movant set forth any of the criteria covered by the rule; since the domestic violence order at issue was a “final judgment” or “final order” as understood by CR 54.01, the  trial court had jurisdiction to weigh and to rule upon the CR 60.02 motion to  vacate a domestic relations order. Roberts v. Bucci, 218 S.W.3d 395, 2007 Ky. App. LEXIS 82 (Ky. Ct. App. 2007).
Cutoff for retroactivity of a new collateral attack rule is when the order resolving the collateral attack becomes final, and any such new rule announced after the finality of such a collateral attack order is not retroactively applicable. Thus, a new rule related to a RCr 11.42 proceeding would generally not be retroactively applicable to any other case where the order denying the RCr 11.42 motion was final (that is, having been appealed and affirmed); as applied in this case, such a new rule could not be raised by way of a CR 60.02 motion used to collaterally attack an RCr 11.42 order. Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 169 (Ky. Apr. 23, 2009).
Defendant's case was not an aggravated case where there were strong equities that entitled him to CR 60.02 relief; defendant had received significant direct and collateral review at the state and federal levels since his conviction some 25 years ago, and his previous death sentence was reduced by gubernatorial order. The equities did not weigh in favor of using Rule 60.02 to retroactively apply the change in the law made by Martin v. Commonwealth,  207 S.W.3d 1, 2006 Ky. LEXIS 134 (Ky. 2006) to the case. Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 169 (Ky. Apr. 23, 2009).
Kentucky Rules of Civil Procedure, namely CR 60.01 regarding the correction of clerical mistakes and CR 60.02 concerning relief from a mistake, were available to reopen judgments in all the cases to which they applied. However, the employee could not use them to obtain relief from the entry of an erroneous worker's compensation award, as no statute or regulation had been adopted applying them to workers'  compensation proceedings. Burroughs v. Martco, 339 S.W.3d 461, 2011 Ky. LEXIS 74 (Ky. 2011).
Although a trial court order cited to CR 60.02 rather than CR 59.05 when it denied relief to a patient from a grant of summary judgment in favor of a health care entity in the patient's medical malpractice action, the decision was otherwise sound and not an abuse of discretion where the patient only reasserted the same arguments that he had previously made in challenging the summary judgment motion. Rogers v. Integrity Healthcare Servs., 358 S.W.3d 507, 2012 Ky. App. LEXIS 19 (Ky. Ct. App. 2012).
Family court should not have granted the former wife's motion filed pursuant to CR 59.05 to challenge the reduction in retired military pay that the retired military husband received and to which the former wife was entitled to part of as marital property, where that reduction was caused by the retired military husband receiving disability payments. Both federal law and Kentucky law barred a court from treating a retiree's disability payments as marital property, and while a CR 59.05 motion could be used to challenge a CR 60.02 order, it could not be used to collaterally attack the original judgment that divided the property in the first place. Copas v. Copas, 359 S.W.3d 471, 2012 Ky. App. LEXIS 24 (Ky. Ct. App. 2012).
Since defendant did not avail himself of the structure for attacking the judgment of conviction of a sex offense that led to defendant being sentenced to probation and that probation later being revoked, defendant was not entitled to relief from that revocation of probation. Although defendant wanted to attack application of KRS 17.520 that tolled the sex offender registration statute as an impermissible ex post facto violation under Ky. Const. § 19, defendant's failure to use RCr P. 11.42 and CR 60.02 allowing for postconviction relief precluded defendant challenging the conviction. Lucas v. Commonwealth, 380 S.W.3d 554, 2012 Ky. App. LEXIS 183 (Ky. Ct. App. 2012).
Although default judgments were not favored in the law, the first neighbor did not show that the first neighbor was entitled to relief under CR 60.02 for the default judgment entered against the first neighbor after the second neighbor sued the first neighbor for property damage that occurred when the first neighbor removed a fence and some trees from land that separated their two properties and the first neighbor did not answer the relevant complaint. In particular, the first neighbor claimed that the first neighbor was of unsound mind, but the first neighbor had never been so adjudicated under CR 17.03. Smith v. Flynn, 390 S.W.3d 157, 2012 Ky. App. LEXIS 241 (Ky. Ct. App. 2012).
It is well within the rule's stated grounds and the authority of the court to invoke the rule when a clerk is responsible for a mistake that prevents a party from receiving notice of the entry of an order or judgment. Hoffman v. Hoffman, 500 S.W.3d 234, 2016 Ky. App. LEXIS 154 (Ky. Ct. App. 2016).
4. Right to File Motion.
Where society was not a party before the first judgment and appeal of a will contest case and therefore was not prejudiced by any failure to appeal from the judgment, its motion under this rule did not constitute an effective intervention so as to authorize a judgment for or against it. Mulligan v. First Nat'l Bank & Trust Co., 351 S.W.2d 59, 1961 Ky. LEXIS 138 (Ky. 1961).
Individual designating himself “attorney and taxpayer” of the city of Manchester had no standing to maintain a motion under this rule in case where city had sued police judge for fines and forfeitures collected in his court. Manchester v. Keith, 396 S.W.2d 44, 1965 Ky. LEXIS 88 (Ky. 1965).
Once claimants to condemned land were accepted by default as owners they were within category of “unknown owners” designated as defendants and parties to the action who had standing to attack judgment under this rule. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
5. Statement Supporting Motion.
Motion to vacate default judgment rendered for plaintiff was properly denied where it was not accompanied by any supporting statement. Ellis v. Bradshaw, 302 S.W.2d 95, 1957 Ky. LEXIS 165 (Ky. 1957).
If no explanation of one's default is offered upon his motion for relief from a default judgment under this rule, it must be presumed that he has no explanation and is not entitled to the relief provided. Dant v. Progress Paint Mfg. Co., 309 S.W.2d 187, 1958 Ky. LEXIS 341 (Ky. 1958).
Where the affidavits in support of the motion to vacate a default judgment do not in any manner undertake to explain movant's failure to take proof and prepare his case during the eight (8) months between the court's order and the time of judgment, the trial court properly refused to set the judgment aside. Dant v. Progress Paint Mfg. Co., 309 S.W.2d 187, 1958 Ky. LEXIS 341 (Ky. 1958).
An order overruling a motion to vacate judgment was affirmed on appeal where no valid ground was asserted in the motion and the appellant did not maintain otherwise in her brief on appeal. Fruchtenicht v. United States Fidelity & Guaranty Co., 451 S.W.2d 835, 1969 Ky. LEXIS 20 (Ky. 1969).
Where the defendant's motion did not present any information that was not known by him at the time of the trial, nor was it supported by affidavits by the proposed witnesses, the deficiencies were fatal to the motion. Hampton v. Commonwealth, 454 S.W.2d 672, 1970 Ky. LEXIS 280 (Ky. 1970).
Where motion to vacate judgment was filed, the movant could not prevail by default but was required to establish to the satisfaction of the court that relief should be granted. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
Delinquency certificate purchaser waived its argument that the trial court erred in awarding the state revenue department a certain sum, based on the judicial sale of the Kentucky corporation's property for delinquent taxes, as the delinquency certificate purchaser did not raise that argument in the trial court; too, the delinquency certificate purchaser could not show that its argument should be reviewed under the “palpable error” standard, as the delinquency certificate purchaser received the entire amount of money it was owed for the certificates of delinquency it purchased. Flag Drilling Co. v. Erco, Inc., 156 S.W.3d 762, 2005 Ky. App. LEXIS 20 (Ky. Ct. App. 2005).
6. Failure to Exercise Diligence.
A party is not entitled to have a default judgment set aside unless he can show a reasonable excuse and establish that he has not been guilty of unreasonable delay himself. Terrafirma, Inc. v. Krogdahl, 380 S.W.2d 86, 1964 Ky. LEXIS 273 (Ky. 1964).
Where plaintiff's first attorney failed to obtain a successful settlement in an action for personal injury and property damage and then withdrew from the case after filing suit to protect the plaintiff from the statute of limitations, plaintiff was not entitled to have an order dismissing his complaint set aside, since he did not use diligence in pursuing his cause. Averitte v. Hutchinson, 420 S.W.2d 581, 1967 Ky. LEXIS 122 (Ky. 1967).
Where, prior to entry of judgment, board had or with the exercise of due diligence could have had all facts which it later relied on for relief from judgment, extraordinary relief under this rule was not appropriate. Board of Trustees v. Nuckolls, 507 S.W.2d 183, 1974 Ky. LEXIS 678 (Ky. 1974).
The excuses for failing to answer summons which included reliance on bad advice from attorney and fact that housekeeper signed for summons and party never got it, were weak and it was not error or abuse of discretion for the trial court either to grant the default judgment or to refuse to set it aside. Perry v. Central Bank & Trust Co., 812 S.W.2d 166, 1991 Ky. App. LEXIS 36 (Ky. Ct. App. 1991).
The defendant did not fail to exercise due diligence in discovering that the county attorney who assisted the Commonwealth attorney in his prosecution was the limited guardian for the victim since, although the guardianship was a matter of public record, there was no reason for the defendant to suspect that such guardianship existed. Barnett v. Commonwealth, 979 S.W.2d 98, 1998 Ky. LEXIS 127 (Ky. 1998).
Trial court properly refused to set aside a default judgment as defendant knew of the complaint prior to the default judgment being entered and waited for two (2) years after having been informed of the default judgment before attempting to have it set aside. Thomas & Betts Corp. v. A & A Mech., Inc., — S.W.3d —, 2004 Ky. App. LEXIS 339 (Ky. Ct. App. 2004), review denied and ordered not published, — S.W.3d —, 2005 Ky. LEXIS 269 (Ky. Sept. 14, 2005).
7. Discretion of Court.
The trial court's exercise of discretion under this rule will not be disturbed on appeal except for abuse. Fortney v. Mahan, 302 S.W.2d 842, 1957 Ky. LEXIS 220 (Ky. 1957).
This rule addresses itself to the sound discretion of the court. Fortney v. Mahan, 302 S.W.2d 842, 1957 Ky. LEXIS 220 (Ky. 1957).
Two (2) of the factors to be considered by the trial court in exercising its discretion under this rule are whether the movant had a fair opportunity to present his claim at the trial on the merits and whether the granting of the relief sought would be inequitable to other parties. Fortney v. Mahan, 302 S.W.2d 842, 1957 Ky. LEXIS 220 (Ky. 1957).
Any action under this rule addresses itself to the sound discretion of the court and the exercise of that discretion will not be disturbed on appeal except for abuse. Richardson v. Brunner, 327 S.W.2d 572, 1959 Ky. LEXIS 76 (Ky. 1959), cert. denied, 362 U.S. 902, 80 S. Ct. 610, 4 L. Ed. 2d 554, 1960 U.S. LEXIS 1571 (1960), rehearing denied, 362 U.S. 925, 80 S. Ct. 668, 4 L. Ed. 2d 744, 1960 U.S. LEXIS 1519 (1960).
Discretion exists in trial court to set aside a default judgment for good cause and to allow an answer to be filed in relation to property rights which have been adjudicated by default in a divorce proceeding, and a liberal attitude should be observed toward timely application to set aside a default judgment, although delay in pleading without reasonable excuse cannot always be overlooked. Childress v. Childress, 335 S.W.2d 351, 1960 Ky. LEXIS 263 (Ky. 1960).
Where the trial court did not abuse its discretion in refusing a motion to set aside a judgment after it had become final, the order would not be disturbed on appeal. City-County Planning Com. v. Fayette County Fiscal Court, 449 S.W.2d 766, 1970 Ky. LEXIS 478 (Ky. 1970).
Court abused its discretion in denying motion to set aside a default judgment where attorney for defendant insurance company received defendant's file on the case on the day default judgment was entered due to an unusual holdup in the mail confirmed by affidavit of the postmaster. Educator & Executive Insurers, Inc. v. Moore, 505 S.W.2d 176, 1974 Ky. LEXIS 769 (Ky. 1974).
Defendant's motion to set aside the judgment is not “an action, or any claim therein” within the meaning of CR 41.01 and, thus, the trial court properly denied defendant's motion for relief and properly refused to grant the dismissal of the motion without prejudice. Littlefield v. Commonwealth, 554 S.W.2d 872, 1977 Ky. App. LEXIS 772 (Ky. Ct. App. 1977), cert. denied, 434 U.S. 987, 98 S. Ct. 617, 54 L. Ed. 2d 482, 1977 U.S. LEXIS 4272 (1977).
The determination to grant relief from a judgment or order pursuant to this rule is one that is generally left to the sound discretion of the trial court, with one of the chief factors guiding it being the moving party's ability to present his claim prior to the entry of the order sought to be set aside. Schott v. Citizens Fidelity Bank & Trust Co., 692 S.W.2d 810, 1985 Ky. App. LEXIS 609 (Ky. Ct. App. 1985).
Trial court properly denied a bank's motion under CR 60.02 for relief from a foreclosure judgment that it obtained against real property in order to add a judgment lienholder to the proceedings and then foreclose that interest as well, as the judgment lien had been filed after the foreclosure action was commenced but prior to the time that the lis pendens was filed; the circumstances did not rise to the level of an extraordinary nature in order to justify relief, as the bank could have determined the status of the lien prior to the time that the final judgment of foreclosure was entered. U.S. Bank, NA v. Hasty, 232 S.W.3d 536, 2007 Ky. App. LEXIS 284 (Ky. Ct. App. 2007).
The court's failure to advise defendant of the sex-offender registration requirement was irrelevant to the determination of guilt or innocence because it was merely a collateral consequence completely outside the control or authority of the trial court. Even if defendant's post-decree pleadings were timely CR 60.02 motions, the trial court was well-within its authority to deny relief. Carpenter v. Commonwealth, 231 S.W.3d 134, 2007 Ky. App. LEXIS 290 (Ky. Ct. App. 2007).
In a case concerning the propriety of a transfer of assets from two inter vivos trusts that were established by appellant's parents, the trial court did not abuse its discretion by vacating a partial summary judgment pursuant to CR 60.02(f) and 60.03. The partial summary judgment did not result in a just outcome, and the trial court's decision to vacate that judgment did not prejudice either party. Young v. Richardson, — S.W.3d —, 2012 Ky. App. LEXIS 129 (Ky. Ct. App. 2012), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 284 (Ky. May 15, 2013).
8. Surprise.
Defendant was not entitled to have a judgment set aside because the judgment allegedly was entered without first serving on defendant a written notice at least three (3) days before the application therefor, since a written motion made to take the allegations of the complaint for confessed and for judgment, a copy of which was mailed to defendant and his attorney, fully apprised the defendant of the plaintiff's intentions. Williams v. Dotson, 291 S.W.2d 41, 1956 Ky. LEXIS 368 (Ky. 1956).
Plaintiff was not entitled to have a judgment set aside on the ground that she was taken by surprise at trial in an action on a note executed by husband and wife when the wife denied personal liability on the note as a principal, since the issue was raised by the pleadings. Swafford v. Manning, 295 S.W.2d 802, 1956 Ky. LEXIS 182 (Ky. 1956).
9. Mistake.
Misinterpretation of the law by a party litigant, his counsel, or the court does not afford a ground for a new trial, since the proper remedy is by appeal. Hurd v. Laurel County Board of Education, 267 Ky. 730, 103 S.W.2d 277, 1937 Ky. LEXIS 387 (Ky. 1937) (decided under prior rule).
Where plaintiff recovered a judgment for only $50.00 instead of $750 because of an alleged mistake in the drafting of his original petition, his remedy was to have the judgment vacated or set aside and have a new trial granted. Johnson v. Dry Creek Oil & Gas Co., 283 Ky. 340, 141 S.W.2d 263, 1940 Ky. LEXIS 324 (Ky. 1940) (decided under prior rule).
Plaintiff's motion to amend the judgment to allow prior interest could not be sustained because plaintiff made no attempt to show the existence of mistake, inadvertence, surprise or excusable neglect. Whittenberg Engineering & Constr. Co. v. Liberty Mut. Ins. Co., 390 S.W.2d 877, 1965 Ky. LEXIS 373 (Ky. 1965).
In the absence of some good reason to the contrary, when the parties to a lawsuit agree in good faith that a mistake has been made and that the judgment should be vacated, there is no justifiable basis for overruling a motion to vacate the judgment made pursuant to this rule. Robertson v. Hazard, 401 S.W.2d 223, 1966 Ky. LEXIS 408 (Ky. 1966).
Where the court mistakenly entered a default judgment for double the amount to which the creditor was entitled according to the pleadings themselves, a denial of relief on the motion to set aside or amend the judgment filed within the time limits permitted by the rules was an abuse of discretion by the lower court. Granville & Nutter Shoe Co. v. Florsheim Shoe Co., 569 S.W.2d 721, 1978 Ky. App. LEXIS 572 (Ky. Ct. App. 1978).
Trial court did not abuse its discretion in refusing to set aside a default judgment against a bank under CR 55.02 and CR 60.02 as a technical misnomer in identifying the bank using the name of a bank that had merged into the bank was not good cause where the bank was properly served in accordance with CR 4.04(5) and the bank was on notice that a foreclosure action had been commenced. PNC Bank, N.A. v. Citizens Bank of N. Ky., Inc., 139 S.W.3d 527, 2003 Ky. App. LEXIS 323 (Ky. Ct. App. 2003).
Court of Appeals erred when it found that, because a husband did not object to a domestic relations commissioner's recommendation that his motion for relief from the trial court's judgment adopting a settlement agreement in a divorce action be overruled, it was required to dismiss the husband's appeal from the trial court's judgment adopting the commissioner's recommendation. Herndon v. Herndon, 139 S.W.3d 822, 2004 Ky. LEXIS 88 (Ky. 2004).
Since a motion for admission of an Illinois attorney pro hac vice lacked a proper order, denial of the motion was proper, and dismissal of a complaint was proper where it was signed by the Illinois attorney who had not been admitted pro hac vice; in any event, the notice of appeal was untimely as to the dismissal, and while the notice was timely as to the denial of relief under CR 60.02, such relief was not available for correction of an error or mistake of law by the court. Brozowski v. Johnson, 179 S.W.3d 261, 2005 Ky. App. LEXIS 243 (Ky. Ct. App. 2005).
Retired military husband was entitled to have property order entered in the retired military husband's divorce case from the former wife reopened and modified pursuant to CR 60.02. Modification was warranted regarding the KRS 403.250(1) property provision, as the language in the original order stated that the former wife was entitled to property based on the retired military husband's retirement pay from after the divorce until the retired military husband retired, which was not correct because that retirement pay was non-marital property. Copas v. Copas, 359 S.W.3d 471, 2012 Ky. App. LEXIS 24 (Ky. Ct. App. 2012).
10. Excusable Neglect and Inadvertence.
The trial court did not abuse its discretion in overruling intervenor's motion for relief from a final judgment under this rule where intervenor alleged that his counsel erred in deciding that production of deeds and a probate record were unnecessary to assert his title to some of the land involved, since such ground was insufficient and no compelling reason was shown which would excuse counsel's failure to introduce his evidence. Fortney v. Mahan, 302 S.W.2d 842, 1957 Ky. LEXIS 220 (Ky. 1957).
The Circuit Court judge did not abuse his discretion in setting aside a default judgment on the ground that the default was the result of inadvertence or excusable neglect where a local attorney misunderstood the request of defendant's out-of-town attorney that he secure an extension of time for answering the complaint and instead merely secured a postponement of the time for trial after the pleadings supposedly had been taken. Bargo v. Lewis, 305 S.W.2d 757, 1957 Ky. LEXIS 328 (Ky. 1957).
Even though defendant properly defined a valid defense in his motion to vacate a default judgment, this does not of itself entitle him to the relief sought, since he must explain why he did not present that defense upon the trial and thus excuse his default. Richardson v. Brunner, 327 S.W.2d 572, 1959 Ky. LEXIS 76 (Ky. 1959), cert. denied, 362 U.S. 902, 80 S. Ct. 610, 4 L. Ed. 2d 554, 1960 U.S. LEXIS 1571 (1960), rehearing denied, 362 U.S. 925, 80 S. Ct. 668, 4 L. Ed. 2d 744, 1960 U.S. LEXIS 1519 (1960).
The defendant failed to make any showing of excusable neglect warranting relief under this rule. Crowder v. American Mut. Liability Ins. Co., 379 S.W.2d 236, 1964 Ky. LEXIS 226 (Ky. 1964).
Where the plaintiff knowingly furnished an incorrect address to the secretary of state in attempting to serve process on the defendant, a default judgment entered against the defendant was void and was reversed by the trial court pursuant to a motion under this rule. Priddy v. Swimme, 555 S.W.2d 279, 1977 Ky. App. LEXIS 788 (Ky. Ct. App. 1977).
Defendant's tardy motion to set aside the judgment of December 23, 1975, could not be treated as a motion pursuant to this rule stating grounds sufficient to justify relief for the simple reason that an inexplicable failure to see that a CR 59.05 motion was put into the mails promptly after it had been prepared and signed does not constitute excusable neglect or “any other reason of an extraordinary nature justifying relief.” Arnett v. Kennard, 580 S.W.2d 495, 1979 Ky. LEXIS 250 (Ky. 1979).
Where personal jurisdiction was conferred under the long arm statute on corporation against whom a default judgment was entered when no answer was filed, even though the corporation had a registered and available statutory agent for process at all times within the state, contention by the corporation that its misinterpretation of the law of service amounted to excusable neglect was unconvincing where the corporation's argument was never based on real excusable neglect or a meritorious defense to the complaint. Haven Point Enterprises, Inc. v. United Kentucky Bank, Inc., 690 S.W.2d 393, 1985 Ky. LEXIS 302 (Ky. 1985).
11. Failure to Appeal.
The trial judge was correct in overruling a motion on the ground that failure to file a notice of appeal from a previous final order was an inadequate reason to justify the granting of relief under this rule. United Bonding Ins. Co. v. Commonwealth, 461 S.W.2d 535, 1970 Ky. LEXIS 630 (Ky. 1970).
Family court properly rejected a mother's motion to vacate an order granting permanent custody of her child to the child's paternal grandparents in part because the mother never appealed the family court's permanent custody decision, and a motion under CR 60.02 was neither a substitute for nor a separate avenue of appeal. Mauldin v. Bearden, 293 S.W.3d 392, 2009 Ky. LEXIS 194 (Ky. 2009).
12. Void Judgments.
Judgment for the assignee of a replevin bond on the bond was erroneous, since the assignor had already recovered judgment against the defendants, but was neither void nor subject to correction under this rule, and therefore was subject to reversal or modification by the Court of Appeals. Shaw v. McKnight-Keaton Grocery Co., 231 Ky. 223, 21 S.W.2d 269, 1929 Ky. LEXIS 250 (Ky. 1929) (decided under prior rule).
Where judgment for defendants was void on the ground that an order extending the term of the court was given without notice to the plaintiff, the plaintiff was entitled to have the judgment set aside and have the action heard on the merits. Green v. Blankenship, 263 Ky. 29, 91 S.W.2d 996, 1936 Ky. LEXIS 135 (Ky. 1936) (decided under prior rule).
The trial court properly set aside a judgment against infant defendants ordering a sale of land that their deceased father had a one-half interest in where judgment was taken without defense made on behalf of the infant defendants and where statutory provisions for settling decedent's estates were not followed. Battermore v. Hensley, 267 Ky. 669, 103 S.W.2d 68, 1937 Ky. LEXIS 363 (Ky. 1937) (decided under prior rule).
Insofar as the original judgment purported to prohibit the annexation of the streets of the business district of St. Matthews, it was void, because the ordinance against which the action was brought did not propose to annex the streets, and the lower court was authorized to set aside the void portion of the judgment on motion, without limitation of time. Engle v. Louisville, 262 S.W.2d 371, 1953 Ky. LEXIS 1089 (Ky. 1953).
Beneficiary of a trust was not entitled to have a judgment awarding part of the corpus of the trust to his ex-wife for support of their children set aside as a void judgment where the trial court had jurisdiction of the subject matter and of his person. Tyler v. Churchill's Trustee, 293 S.W.2d 731, 1956 Ky. LEXIS 95 (Ky. 1956).
Where plaintiff did not furnish the secretary of state the defendant nonresident motorist's correct address, a default judgment against the defendant was void so that the defendant was entitled to have the judgment set aside under this rule when his motion to vacate the judgment was made within a year from the time the defendant had notice of the entry of the judgment. Hertz' You Drive It Yourself System, Inc. v. Castle, 317 S.W.2d 177, 1958 Ky. LEXIS 81 (Ky. 1958).
Trial court properly overruled motion to set aside judgment as void on ground that judgment was based solely on record of appellant's criminal conviction of uttering a forged will and thus trial court had no jurisdiction to enter judgment without other proof that will was forged where appellant had admitted in appeal from county court to circuit court that will in fact was a forgery, so there was no need to take any proof on question as the pleadings made no issue. Skinner v. Morrow, 318 S.W.2d 419, 1958 Ky. LEXIS 136 (Ky. 1958).
A judgment based upon or rendered under an unconstitutional statute is not void and the question of constitutionality of a statute cannot be put in issue under this rule. Richardson v. Brunner, 356 S.W.2d 252, 1962 Ky. LEXIS 93 (Ky. 1962), cert. denied, 371 U.S. 815, 83 S. Ct. 27, 9 L. Ed. 2d 56, 1962 U.S. LEXIS 575 (1962), rehearing denied, 371 U.S. 906, 83 S. Ct. 204, 9 L. Ed. 2d 167 (1962).
Where no motion was made to dismiss appeal from a void judgment, Court of Appeals would entertain the appeal and declare such judgment void, for this would enable a party injured thereby to have the judgment removed from the record without injury to the adverse party who acquired no rights under the void judgment. Epling v. Ratliff, 364 S.W.2d 327, 1963 Ky. LEXIS 202 (Ky. 1963).
Where a judgment in favor of the wife was granted on her counterclaim for divorce but the judgment was actually submitted by counsel for the husband, with notice to the wife and her counsel, the wife was not entitled to have the judgment of divorce set aside even though the wife had not authorized her counsel to obtain a final divorce. Greenwell v. Greenwell, 449 S.W.2d 21, 1969 Ky. LEXIS 25 (Ky. 1969).
Where a judgment debtor's wife was served with process instead of the debtor personally, failure of the debtor to allege or prove that the process did not reach him does not estop him from attacking the judgment since all that was required was that he show that there was noncompliance with the service of process rules. R. F. Burton & Burton Tower Co. v. Dowell Div. of Dow Chemical Co., 471 S.W.2d 708, 1971 Ky. LEXIS 249 (Ky. 1971).
It was error for trial court to set aside judgment based on settlement agreement of contract dispute on ground that contract at suit “may have been unlawful” since the party making the motion under this rule had the burden to show that when the settlement was made there was no dispute or reasonably arguable question as to the illegality of the contract, and there was no such showing. Cumberland Falls Chair Lift, Inc. v. Commonwealth, 536 S.W.2d 316, 1976 Ky. LEXIS 71 (Ky. 1976).
Where, in a debt collection action, the defendant submitted documents that denied that he was responsible for the debt, the default judgment was not only erroneous, but having been obtained without notice to the defendant, was void as a matter of law. Kearns v. Ayer, 746 S.W.2d 94, 1988 Ky. App. LEXIS 44 (Ky. Ct. App. 1988).
By timely filing a handwritten answer, a neighbor “appeared” in a case before a motion for default judgment was filed; as no attempt was made to comply with the notice requirements of CR 55.01, even though the neighbor's address was known to the owners'  first attorney and the owners, the default judgments and the subsequent judgments awarding damages were void for purposes of CR 55.02 and 60.02. The reliance on evidence of subsequent service to deny the neighbor's CR 60.02 motion was misplaced as the threshold requirement under CR 55.01 was not met. Leedy v. Thacker, 245 S.W.3d 792, 2008 Ky. App. LEXIS 9 (Ky. Ct. App. 2008).
Default judgment against a nonresident seller was void under CR 60.02. The seller's placement of a vehicle for auction on an Internet sales site did not create personal jurisdiction over the seller under KRS 454.210; the transaction was a random, fortuitous, and attenuated contact with Kentucky. Robey v. Hinners, — S.W.3d —, 2009 Ky. App. LEXIS 70 (Ky. Ct. App. 2009), aff'd, 336 S.W.3d 891, 2011 Ky. LEXIS 39 (Ky. 2011).
13. — Collateral Attack.
An action to set aside a judgment as void because of various procedural irregularities was the equivalent of a collateral attack upon the judgment, and it is the universal rule that where the jurisdiction of the court has attached, its judgment is not subject to collateral attack for irregularities of procedure, and it is immaterial how irregular the proceedings were or how erroneous the judgment was. Skinner v. Morrow, 318 S.W.2d 419, 1958 Ky. LEXIS 136 (Ky. 1958).
Same-sex life partner's adoption of her partner's biological child was invalid because the Kentucky Cabinet of Families and Children refused to consent as required by KRS 199.510(1); however, the decree could not be attacked under CR 60.02 because KRS 199.540(2)'s one-year adoption annulment period had passed. S.J.L.S. v. T.L.S., 265 S.W.3d 804, 2008 Ky. App. LEXIS 282 (Ky. Ct. App. 2008).
14. — Criminal Cases.
If appellant was prejudiced by the manner in which the sentence was adjudged and pronounced, without the presence of his assigned counsel, the judgment was at most erroneous and a motion under this rule supported by a showing of substantial grounds for relief was the proper remedial approach. McIntosh v. Commonwealth, 368 S.W.2d 331, 1963 Ky. LEXIS 47 (Ky. 1963).
Where the only testimony, that the defendant was not represented by counsel during a 1933 trial that resulted in his conviction for dwelling housebreaking, came from the defendant himself, and where it was evident that the juvenile court waived jurisdiction over the defendant despite the fact no juvenile record was kept in which to record the event, he was not entitled to use this rule to void the 1933 conviction, which was used as the basis of a life sentence under the habitual criminal act after a 1964 conviction. Wilson v. Commonwealth, 403 S.W.2d 710, 1966 Ky. LEXIS 346 (Ky. 1966).
Where, when a sentence imposed by a judge was later modified by a different judge in the same court, while, absent good cause, the modification order would have been void, since no CR 60.02(e) motion was made, the matter was not before the original judge for purposes of reinstating the original sentence as required by the plain language of CR. 60.02; the modification order became final 10 days after its entry, the court lost jurisdiction once its judgment became final, and the original judge was without jurisdiction to reconsider the order, so the issuance of a writ of prohibition barring the original judge from reinstating the sentence was affirmed. Mullins v. Hess, 131 S.W.3d 769, 2004 Ky. App. LEXIS 88 (Ky. Ct. App. 2004).
15. Prospective Application.
Provisions of this rule are not available for correction of an error or mistake of law by the court and clause (5) (now clause (e)) contemplates only relief from prospective application of a judgment, where there has been some change of circumstances subsequent to entry of the judgment. James v. Hillerich & Bradsby Co., 299 S.W.2d 92, 1956 Ky. LEXIS 38 (Ky. 1956).
The trial court had no power to amend the judgment dismissing the plaintiffs' complaint with prejudice by a nunc pro tunc order striking the words “with prejudice” on the ground that it was no longer equitable for the judgment to stand. James v. Hillerich & Bradsby Co., 299 S.W.2d 92, 1956 Ky. LEXIS 38 (Ky. 1956).
While this rule authorizes the setting aside of a judgment if “it is no longer equitable that the judgment should have prospective application,” this ground relates only to such judgments as remain in whole or in part unenforced, and thus are capable of having “prospective application,” and does not apply to a judgment which has been satisfied in full. Cawood v. Cawood, 329 S.W.2d 569, 1959 Ky. LEXIS 171 (Ky. 1959).
Simple judgment for money damages, even one not yet enforced, did not have “prospective application,” under CR 60.02(e), allowing relief from certain judgments, and that phrase was reserved for judgments, such as those granting an injunction, that involved the supervision of changing conduct or conditions and were thus provisional and tentative. Alliant Hosps., Inc. v. Benham, 105 S.W.3d 473, 2003 Ky. App. LEXIS 90 (Ky. Ct. App. 2003).
16. Newly Discovered Evidence.
The trial court erred in sustaining defendant's demurrer to plaintiff's petition to vacate a judgment for defendant where the defense was that defendant had not signed the papers in question because the plaintiff had alleged newly discovered evidence consisting of an affidavit of a person who stated that he was present when the papers in question were signed by the defendant. Central Acceptance Corp. v. Rachal, 264 Ky. 849, 95 S.W.2d 777, 1936 Ky. LEXIS 406 (Ky. 1936) (decided under prior rule).
Corporation was properly granted a new trial on the ground of newly discovered evidence where employes in corporation's local office relied on a check apparently indorsed by defendant as evidence of payment, not knowing that their former employes had indorsed defendant's name and issued a new check as directed in a garnishment proceeding against the corporation and did not discover the new check in corporation's foreign office until after trial granting judgment to the defendant. Parsons v. Black Mountain Corp., 269 Ky. 459, 107 S.W.2d 310, 1937 Ky. LEXIS 621 (Ky. 1937) (decided under prior rule).
Insurance company was entitled to a new trial on the ground of newly discovered evidence where the plaintiff concealed the fact that the insured was still alive; since there was no question that gross fraud was committed and money obtained unjustly. Metropolitan Life Ins. Co. v. Myers, 270 Ky. 523, 109 S.W.2d 1194, 1937 Ky. LEXIS 97 (Ky. 1937) (decided under prior rule).
Where judgment was entered that the grantor had created an irrevocable trust for the benefit of his two (2) daughters after he conveyed property to his son, the son was not entitled to a new trial on the ground of newly discovered evidence, since he failed to show the exercise of due diligence to discover the evidence and because the new evidence was not of such character as would make reasonably certain a different judgment. Carter v. Spurlock, 282 S.W.2d 838, 1955 Ky. LEXIS 271 (Ky. 1955).
Where a witness, who was present at defendant's trial but was not called to testify, was now willing to testify to acts of intercourse with the prosecuting witness, defendant was not entitled to have his conviction for having carnal knowledge of a female under 18 years of age set aside, in view of the fact that another witness had testified to having seen the acts of intercourse to which the new witness would testify to so that the new testimony was merely cumulative on the question of immorality and for impeachment with the result that the new evidence did not meet the test of being of such conclusive character as to indicate that the verdict probably would not have been rendered if the evidence had been given at the trial, and to show a strong probability of a miscarriage of justice, and where due diligence had not been shown. Commonwealth v. Newsome, 296 S.W.2d 703, 1956 Ky. LEXIS 221 (Ky. 1956).
Where husband's action for divorce resulted in decree for husband with no award of alimony for wife, newly discovered evidence of husband's conduct and relationship with another woman justified the granting of a new trial on the question of alimony. Kivett v. Kivett, 312 S.W.2d 884, 1958 Ky. LEXIS 414 (Ky. 1958).
Facts not in existence at the time of the trial do not constitute a ground for a new trial because of newly discovered evidence. Cawood v. Cawood, 329 S.W.2d 569, 1959 Ky. LEXIS 171 (Ky. 1959).
Where the defendant filed a motion to vacate a judgment based on newly discovered evidence charging that unidentified witnesses were not subpoenaed but he did not state to what they would testify, there was no merit in the charge. Clements v. Commonwealth, 441 S.W.2d 158, 1969 Ky. LEXIS 305 (Ky. 1969).
Where the newly discovered evidence relied on was another prisoner's statement set out in an affidavit that the victim of the crime visited the defendant in jail and stated he was innocent, but the matter was not presented in the trial court, the affidavit was not considered on appeal. Clements v. Commonwealth, 441 S.W.2d 158, 1969 Ky. LEXIS 305 (Ky. 1969).
Where insured had been absent from the state for more than seven (7) years and had been declared dead by presumption of law and where subsequent information indicated that insured was alive and had returned to the state, it was an abuse of discretion to deny a motion for a new trial, based on such newly discovered evidence. Alexander Hamilton Life Ins. Co. v. Lewis, 500 S.W.2d 420, 1973 Ky. LEXIS 218 (Ky. 1973).
Based upon the new evidence before the court tending to show it was no longer equitable for the paternity judgment to have prospective application, the court properly exercised its discretion by ordering the blood tests for the mother, child, and putative father. Crowder v. Commonwealth, 745 S.W.2d 149, 1988 Ky. App. LEXIS 43 (Ky. Ct. App. 1988).
Entry in police investigative file indicating that defendant claimed several days after the robbery and murder that it was not he, but his accomplice who actually committed the murder, was not newly discovered evidence for since defendant made the statement, he knew of its existence and there was nothing to discover, in fact Commonwealth's attorney had an open file discovery policy and defendant does not claim that his counsel was unaware of the existence of such statement for in fact he told his counsel not to raise such issue at the trial and thus such evidence could not be used in motion for relief from final sentence of death. McQueen v. Commonwealth, 948 S.W.2d 415, 1997 Ky. LEXIS 77 (Ky. 1997).
Newly discovered evidence is grounds only for a new trial and there is no authority that would permit a court to commute or alter a legally imposed sentence on the basis of newly discovered evidence. McQueen v. Commonwealth, 948 S.W.2d 415, 1997 Ky. LEXIS 77 (Ky. 1997).
Evidence that a plaintiff was an employee rather than an unpaid volunteer cannot be characterized as “newly discovered” and raised under CR 59.05 or 60.02 because the plaintiff could have so informed his attorney and the court during proceedings prior to entry of judgment. Hopkins v. Ratliff, 957 S.W.2d 300, 1997 Ky. App. LEXIS 125 (Ky. Ct. App. 1997).
The new worth of the parties to a property settlement agreement was not newly discovered evidence within the meaning of subsection (b) where, prior to the signing of the agreement, parties met with the attorney who had assisted them with formulating an estate plan and went over their joint financial statement and husband then left the room so wife could freely seek additional financial information or advice from the attorney, and an accountant also met with the parties and reviewed their finances with them in detail. Rasnick v. Rasnick, 982 S.W.2d 218, 1998 Ky. App. LEXIS 53 (Ky. Ct. App. 1998).
Because plaintiff did not allege or demonstrate that he could not have discovered, by the exercise of reasonable diligence, the evidence relating to defendant's place of residence in time to produce it at trial, his motion for a new trial based on newly discovered evidence was properly denied. Meeks v. Ellis, 7 S.W.3d 391, 1999 Ky. App. LEXIS 145 (Ky. Ct. App. 1999).
Co-executor's motion for relief from judgment was properly denied in a case challenging a decedent's signature on a will codicil because the co-executor could not have claimed with any credibility that the photos, documents, or video at issue were unknown to her before trial, or that she exercised due diligence to produce them for trial; further, both the video and photos could have been interpreted to support a therapist's testimony that the decedent was unable to grip a pen to sign the codicil on the date in question, especially if a jury believed them to be staged. Richardson v. Head, 236 S.W.3d 17, 2007 Ky. App. LEXIS 145 (Ky. Ct. App. 2007).
Because the alleged newly discovered evidence did not exonerate defendant or denounce his involvement in the committed crimes, and the victim's affidavit was not newly discovered evidence, the trial court did not err in denying him a new trial. Commonwealth v. Harris, 250 S.W.3d 637, 2008 Ky. LEXIS 96 (Ky. 2008).
17. — Evidence Not Altering Judgment.
Plaintiff was not entitled to have a judgment set aside on the ground that she had suffered a light stroke and was ill with high blood pressure so that her memory was poor at the time of the original trial in an action against a husband and wife on a note where the wife was found to be not personally liable, since the plaintiff's testimony in her deposition with reference to the circumstances surrounding the execution of the note, even if proved at the original trial, would not have changed the result in the case. Swafford v. Manning, 295 S.W.2d 802, 1956 Ky. LEXIS 182 (Ky. 1956).
Defendant was not entitled to have a conviction for having carnal knowledge of female under 18 years of age set aside on the ground that it was discovered, after the trial, that the prosecuting witness was three (3) months pregnant at the time of the trial, which would only show that she had had intercourse with some other person after the alleged offense by defendant, as by statute testimony as to general immorality is competent to show only previous acts of sexual immorality and previous reputation. Commonwealth v. Newsome, 296 S.W.2d 703, 1956 Ky. LEXIS 221 (Ky. 1956).
Wife was not entitled to a new trial on question of alimony because of newly discovered evidence consisting of the fact that she had a breast cancer operation nine (9) months after the granting of the divorce, where she had asserted in the trial that she was suffering from various health impairments that would limit her earning capacity, so that the evidence as to her subsequent cancer could be considered to some extent cumulative, and where the evidence produced on her motion did not establish with certainty that she would be wholly unable to engage in remunerative employment, and because the essential fact remained that she was found almost entirely at fault in the breakup of the marriage, so that her right to any alimony at all hung on a thin thread. Cawood v. Cawood, 329 S.W.2d 569, 1959 Ky. LEXIS 171 (Ky. 1959).
18. — Exercise of Diligence.
On motion to have a judgment set aside on the ground of newly discovered evidence, where the plaintiffs relied on a patent to defeat the defendants' title to the land in controversy, the plaintiffs were not entitled to have the judgment set aside since the patent was on record in a public office and could have been discovered if a reasonable search had been made. Holliday v. Tennis Coal Co., 264 Ky. 371, 94 S.W.2d 657, 1936 Ky. LEXIS 312 (Ky. 1936) (decided under prior rule).
Ordinarily a new trial should not be granted on the ground of newly discovered evidence which might have been procured from people living in the vicinity if proper inquiry had been made, so that the plaintiffs were not entitled to a new trial where an important witness, who lived within 100 yards of the scene of the accident, was simply overlooked in the preparation of the case with no explanation given by the attorneys for not having discovered the witness. Gray v. Sawyer, 247 S.W.2d 496, 1952 Ky. LEXIS 703 (Ky. 1952) (decided under prior rule).
Where plaintiff's son and daughter lived within 15 miles of the courthouse where the trial was held so that with due diligence their testimony could have been presented at the first trial, the plaintiff was not entitled to have a judgment set aside on the ground of newly discovered evidence consisting of the testimony of her son and daughter where their testimony was not new and material evidence within the contemplation of this rule. Swafford v. Manning, 295 S.W.2d 802, 1956 Ky. LEXIS 182 (Ky. 1956).
Motion under this rule to set aside conviction for pandering on the ground that a juror was employed by or associated with the Commonwealth's attorney was properly denied, since it seems reasonable that the facts concerning the alleged relationship could have been discovered at the time of the trial by the exercise of due diligence. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956).
An executive order by the governor commuting defendant's manslaughter sentence was within the knowledge of the defendant at the time he was tried for a second offense of manslaughter, so that if this document were of benefit to the defendant he could have, with the exercise of due diligence, produced it at his second trial, and therefore, in failing to disclose the order, the document, and its benefits, if any, were not available to him in a coram nobis like proceeding under this rule. Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958).
Defendant was not entitled to relief from judgment of conviction under this rule on ground of newly discovered evidence where he exercised no diligence to secure the testimony of the witnesses whose affidavits constituted the newly discovered evidence at his trial. Hamm v. Mansfield, 317 S.W.2d 172, 1958 Ky. LEXIS 78 (Ky. 1958), cert. denied, 359 U.S. 928, 79 S. Ct. 611, 3 L. Ed. 2d 630, 1959 U.S. LEXIS 1456 (1959).
19. — Decisive Character of Evidence.
Newly discovered evidence on a question not involved in the issue on which the case was tried would not justify a new trial. Sessmer v. Commonwealth, 273 Ky. 40, 115 S.W.2d 337, 1938 Ky. LEXIS 579 (Ky. 1938) (decided under prior rule).
The granting of a new trial for newly discovered evidence rested largely within the sound discretion of the trial court and would not be granted unless the evidence was of such decisive character as to render a different result reasonably certain. Sessmer v. Commonwealth, 273 Ky. 40, 115 S.W.2d 337, 1938 Ky. LEXIS 579 (Ky. 1938) (decided under prior rule).
To justify a new trial, the newly discovered evidence must have been both competent and material. Sessmer v. Commonwealth, 273 Ky. 40, 115 S.W.2d 337, 1938 Ky. LEXIS 579 (Ky. 1938) (decided under prior rule).
Plaintiff was not entitled to have a judgment vacated on the ground of newly discovered evidence where the new evidence did not appear to be such as would probably change the result of the trial and therefore warrant the setting aside of the judgment. Pearce v. Coogle, 297 Ky. 194, 178 S.W.2d 938, 1944 Ky. LEXIS 656 (Ky. 1944) (decided under prior rule).
When, in a divorce, a trial court entered an order determining a subject child's paternity, based on an acknowledgment of paternity submitted by the person found to be the child's father and the child's mother, and DNA tests subsequently showed this person was not the child's father, it was not error to amend the order because the conclusive paternity tests were a circumstance rendering the order subject to amendment. Ipock v. Ipock, 403 S.W.3d 580,  2013 Ky. App. LEXIS 100 (Ky. Ct. App. 2013).
20. — — Cumulative or Impeaching Evidence.
Disbarred attorney was not entitled to a new trial on the ground of newly discovered evidence where the new evidence consisted of letters of an indecisive character that did not relate to any issue in the case, whose only effect was to cumulatively discredit certain witnesses in the case. Sessmer v. Commonwealth, 273 Ky. 40, 115 S.W.2d 337, 1938 Ky. LEXIS 579 (Ky. 1938) (decided under prior rule).
Newly discovered evidence which tended only to discredit or impeach a witness or party would not authorize a new trial. Sessmer v. Commonwealth, 273 Ky. 40, 115 S.W.2d 337, 1938 Ky. LEXIS 579 (Ky. 1938) (decided under prior rule).
Where petition for new trial and supporting affidavits showed that new evidence would be merely cumulative or impeaching to that heard on first trial, there was no error in sustaining general demurrer to such petition. Morris v. Thomas, 240 S.W.2d 99, 1951 Ky. LEXIS 958 (Ky. 1951) (decided under prior rule).
Newly discovered evidence that was not decisive but more in the nature of cumulative or impeaching evidence was not sufficient to justify setting aside the judgment. Mason v. Hooker's Adm'r, 275 S.W.2d 596, 1955 Ky. LEXIS 368 (Ky. 1955) (decided under prior rule).
21. Perjury or Falsified Evidence.
Where husband obtained a decree of divorce through fraud and perjury by way of his verified petition which falsely alleged that he had been a resident of Ohio County for more than 12 months and thereby obtained the benefit of constructive service and thus procured the decree of divorce without notice to the wife, wife was entitled to have the judgment set aside. Crowe v. Crowe, 264 Ky. 603, 95 S.W.2d 251, 1936 Ky. LEXIS 372 (Ky. 1936) (decided under prior rule).
Where witness executed affidavit to the effect that he had testified falsely in previous action to recover gambling losses, perjured testimony of witness constituted fraud within purview of this rule and new trial was properly directed. Benberry v. Cole, 246 S.W.2d 1020, 1952 Ky. LEXIS 660 (Ky. 1952) (decided under prior rule).
Defendant adopted the correct procedure in filing a motion under this rule to vacate and set aside a conviction for pandering on grounds that two (2) witnesses admitted by affidavits that they gave false testimony against defendant, since the writ of coram nobis was abolished by this rule. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956).
The trial court properly denied defendant's motion to set aside a pandering conviction on the ground that two (2) witnesses filed affidavits stating that they gave false testimony at defendant's trial, since these two (2) witnesses were only two (2) of many witnesses who testified at the trial and their testimony was merely corroborative of other testimony introduced by the commonwealth, so that the evidence in the two (2) affidavits did not meet the test of being of such a conclusive character as to indicate that the verdict probably would not have been rendered if the now alleged false evidence had not been given at the trial, nor is there a showing of strong probability of miscarriage of justice. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956).
Where the plaintiffs moved to vacate a judgment on the grounds that a witness for the defendant who had given damaging testimony at the trial and whose name had not been revealed prior to trial, although requested, had committed perjury at the urging of the defendant, and where such motion was supported by affidavits, the trial court committed error in overruling the motion to set aside the judgment. Duncil v. Greene, 424 S.W.2d 587, 1968 Ky. LEXIS 463 (Ky. 1968).
Current action seeking relief from the judgment in the original action due to perjury was not an “independent action” under CR 60.03, since an independent action is barred if the relief sought would be barred by the one-year statute of limitations contained in this rule. Copley v. Whitaker, 609 S.W.2d 940, 1980 Ky. App. LEXIS 400 (Ky. Ct. App. 1980).
Where judgment in original action was entered in October, 1977 with no appeal taken and plaintiff now alleged perjury in the original action, the trial court correctly dismissed the suit where it determined that the allegations could have been raised in an appeal and that the one-year statute of limitations under this section barred the claim. Copley v. Whitaker, 609 S.W.2d 940, 1980 Ky. App. LEXIS 400 (Ky. Ct. App. 1980).
An ex-wife failed to show that the property settlement between her and her ex-husband should be set aside as fraudulent or unconscionable. She failed to prove that her husband concealed or attempted to conceal information relating to the value of his medical practice or of their property, and she could have obtained such information through formal discovery in lieu of settling. The settlement, which provided that the ex-husband would assume the large debt the couple had accrued and pay the ex-wife $29,000 yearly, $7,000 yearly from his medical practice, car payments, and half the household furnishings, jewelry, and furs, was not unconscionable; further, relief is not available under Rule 60.02(f) unless the grounds for relief are not recognized under sections (a), (b), (c), (d), or (e) of the rule, and, here, her fraud claim failed under Rule 60.02(d). McMurry v. McMurry, 957 S.W.2d 731, 1997 Ky. App. LEXIS 139 (Ky. Ct. App. 1997).
Defendant's claim that his brother committed perjury during defendant's murder trial was untimely because defendant was convicted in 2001 and did not file a motion to vacate until 2005. Bratcher v. Commonwealth, 406 S.W.3d 865, 2012 Ky. App. LEXIS 230 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 439 (Ky. Sept. 18, 2013).
22. Fraud.
The trial court erred in sustaining defendant's demurrer to plaintiffs' petition to vacate a judgment on the ground of fraud where the petition charged the defendant with fraud consisting of wrongful and misleading agreements. Jarvis v. Baughman, 282 Ky. 115, 137 S.W.2d 1076, 1940 Ky. LEXIS 126 (Ky. 1940) (decided under prior rule).
Highest bidder at judicial sale was not entitled to have an order allowing property to be resold set aside on the ground of fraud because he was negligent in delaying tender of the bond and because he did not show that he had a meritorious defense. Overstreet v. Grinstead's Adm'r, 283 Ky. 73, 140 S.W.2d 836, 1940 Ky. LEXIS 299 (Ky. 1940) (decided under prior rule).
Where plaintiffs instituted an action to have a judgment set aside for fraud, they were required to show no evidence other than it was so procured. Webb v. Niceley, 286 Ky. 632, 151 S.W.2d 768, 1941 Ky. LEXIS 324 (Ky. 1941) (decided under prior rule).
Where wife's attorney did not follow her instruction to dismiss her pending divorce action, and where after such instruction husband filed an answer and was granted a divorce on his counterclaim, wife was not entitled to have the judgment set aside on the ground of fraud. McKay v. McKay, 260 S.W.2d 945, 1953 Ky. LEXIS 991 (Ky. 1953) (decided under prior rule).
Fraud that would justify the setting aside of a judgment consisted of fraud on the court in obtaining jurisdiction, fraud which prevented a party from making a defense by being lulled into inaction, or by being misled or thrown off guard by a promise or some act of the adverse party or his counsel, fraud relating to the subject matter or to the defense which might have been offered, and concealment on misstatement of facts peculiarly within the knowledge of the successful party but not within the knowledge of the other. Noel v. Madisonville Municipal Housing Com., 279 S.W.2d 790, 1955 Ky. LEXIS 542 (Ky. 1955) (decided under prior rule).
If there is a conflict between statutory section requiring that an action for fraud be brought within five (5) years and the provision of this rule that a proceeding to set aside a judgment for fraud be brought within a year, this rule governs. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
Motion to set aside a judgment canceling and expunging a marriage certificate from records of county court did not allege a “fraud upon the court” of the character for which this rule authorizes an independent action without time limitation. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
Relief by independent action to set aside judgment for “fraud upon the court” under this rule should not be granted in absence of a sufficient reason why other available remedies have not been invoked. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
Fraud in its relation to a successful party having obtained a judgment sought to be vacated is not confined to a wicked motive or deliberate deceit or evil act purposely conceived but includes merely leading astray, throwing off guard or lulling into security and inaction with a resultant advantage to one party and apparent injustice to the other. Rice v. Dowell, 322 S.W.2d 468, 1959 Ky. LEXIS 309 (Ky. 1959).
Plaintiff was not entitled to have a judgment that she had no interest in certain land as an heir of her deceased mother set aside where her evidence did not meet the high quality and character required to vacate a judgment. Rice v. Dowell, 322 S.W.2d 468, 1959 Ky. LEXIS 309 (Ky. 1959).
Provision of the rule authorizing an independent action to set aside a judgment for fraud upon the court relates only to fraud extrinsic or collateral to the matter tried by the first court and not to a fraud in the matter on which the decree was rendered. Cline v. Cline, 324 S.W.2d 390, 1959 Ky. LEXIS 361 (Ky. 1959).
Fraud under subdivision (d) of this rule is not a collateral matter to the original judgment entitling plaintiff to an independent action under CR 60.03 where the fraud allegations pertain to perjury and falsified evidence thus bringing the action under the one-year statute of limitations of this rule. Copley v. Whitaker, 609 S.W.2d 940, 1980 Ky. App. LEXIS 400 (Ky. Ct. App. 1980).
Where the defendant was originally sentenced to one-year imprisonment on his guilty plea to third-degree burglary, and such sentence was based on defendant's statement that this was his first offense, when the court later learned that the defendant had numerous offenses in another state, the court erred in setting aside the sentence of probation and increasing the punishment from the original sentence to five (5) years with no probation, since the court lost control of its judgment ten (10) days after its entry, pursuant to CR 59.05; the only proper procedure available for the trial court to vacate or amend its judgment after ten (10) days would have been as a result of a hearing had on the basis of the commonwealth filing a judgment procured by fraud motion under this rule, supported by sufficient affidavit, to be served on the defendant with proper notice of hearing. McMurray v. Commonwealth, 682 S.W.2d 794, 1985 Ky. App. LEXIS 497 (Ky. Ct. App. 1985).
Husband's behavior during divorce proceedings amounted to “fraud affecting the proceedings” under this rule where husband obtained a lopsided settlement agreement in husband's favor that contained a provision stating wife would receive no further notice of proceedings, husband continued living with wife intermittently, and husband attempted to reconcile with wife after petition for divorce was filed. Burke v. Sexton, 814 S.W.2d 290, 1991 Ky. App. LEXIS 92 (Ky. Ct. App. 1991).
Nondisclosure of assets in a dissolution action does not constitute “fraud affecting the proceedings” within the meaning of subsection (d). Rasnick v. Rasnick, 982 S.W.2d 218, 1998 Ky. App. LEXIS 53 (Ky. Ct. App. 1998).
Where the father, six (6) years after the divorce, filed a CR 60.02(d) motion seeking relief from the finding of parentage made at the time of the divorce, the father failed to establish the grounds necessary under CR 60.02(d) for relief; no fraud was perpetrated on the family court by the mother, as the father made the allegation in the verified petition for divorce that the youngest child was the father's even though the father was previously notified by the mother that the child might not have been the father's biological child. S.R.D. v. T.L.B., 174 S.W.3d 502, 2005 Ky. App. LEXIS 220 (Ky. Ct. App. 2005).
Where father sought to set aside a custody decree under CR 60.02 by alleging the mother got him to agree to the custody order by falsely stating she had no plans to relocate, since the trial court denied the motion, and the father had neither filed a motion for modification under KRS 403.340(2), nor filed affidavits showing grounds for modification as required by KRS 403.350, the trial court had no authority to modify custody. Robinson v. Robinson, 211 S.W.3d 63, 2006 Ky. App. LEXIS 354 (Ky. Ct. App. 2006).
Because a mother, who lost custody of her children, submitted affidavits which directly contradicted the trial court's determination and were clear examples of allegations of fraud and collusion, which if true, would justify vacating the judgment under CR 60.02(f) and possibly (d), the matter had to be remanded for a hearing. Bearden v. Mauldin, — S.W.3d —, 2008 Ky. App. LEXIS 163 (Ky. Ct. App. 2008), rehearing denied, 2008 Ky. App. LEXIS 243 (Ky. Ct. App. 2008), rev'd, 293 S.W.3d 392, 2009 Ky. LEXIS 194 (Ky. 2009).
Statement by the bank, even if knowingly false, would not support a finding of “extrinsic fraud” as contemplated in CR 60.02(d); therefore, it was an abuse of discretion for the trial court to grant the landowner Rule 60.02 relief. Goldsmith v. Fifth Third Bank, 297 S.W.3d 898,  2009 Ky. App. LEXIS 213 (Ky. Ct. App. 2009).
Even though there was generally no appeal allowed from a divorce action, an appeal was permitted if the divorce judgment was void. However, a motion to set aside a divorce decree under CR 60.02 based on the fact that a marriage had been annulled by the Roman Catholic Church was properly denied because the motion was untimely filed, there was no evidence of civil fraud, and constitutional reasons did not allow an interface between church and state law. Age v. Age, 340 S.W.3d 88, 2011 Ky. App. LEXIS 23 (Ky. Ct. App. 2011).
When, in a divorce, a trial court entered an order determining a subject child's paternity, based on an acknowledgment of paternity submitted by the person found to be the child's father and the child's mother, and DNA tests subsequently showed this person was not the child's father, it was error to conclude that the father committed fraud by alleging paternity because (1) the father's knowledge of a “remote possibility” that the father was not the child's father was insufficient to show fraud, and (2) any concealment of non-paternity did not bar others involved in a neglect case concerning the child from fully presenting those parties'  sides of the case, since those parties were not parties to the divorce. Ipock v. Ipock, 403 S.W.3d 580,  2013 Ky. App. LEXIS 100 (Ky. Ct. App. 2013).
23. — In Obtaining Jurisdiction.
Fraud that would justify the setting aside of a judgment must have been such as had the effect of presenting the appearance of jurisdiction but which the court in fact did not have. Metropolitan Life Ins. Co. v. Myers, 270 Ky. 523, 109 S.W.2d 1194, 1937 Ky. LEXIS 97 (Ky. 1937) (decided under prior rule).
Where there was no proof of fraud, collusion or conspiracy in regard to the service of the summons in action on note and where correction of return of summons was made by leave of court without objection, trial court could properly determine that evidence of appellant was not sufficiently clear or convincing to authorize it to hold that the parties were not properly served with process. Miller v. National Bank of London, 273 Ky. 243, 116 S.W.2d 320, 1938 Ky. LEXIS 618 (Ky. 1938) (decided under prior rule).
Ex-husband was not entitled to have a divorce judgment set aside on the ground of fraud where the wife filed the action in Jefferson County although she was a resident of Green County, since the court had jurisdiction of the subject matter and the husband had waived the question of jurisdiction of the person by never raising the question of jurisdiction by pleading or demurrer. Gorin v. Gorin, 292 Ky. 562, 167 S.W.2d 52, 1942 Ky. LEXIS 127 (Ky. 1942) (decided under prior rule).
Where husband was not a resident of county in which divorce was granted and knew he was not resident but was at all times resident of state of West Virginia, action by wife would lie to set aside the divorce judgment on the grounds of fraud practiced by the husband. Kirk v. Kirk, 240 S.W.2d 598, 1951 Ky. LEXIS 987 (Ky. 1951) (decided under prior rule).
24. — Preventing Presentation of Defense.
Fraud in a motion to set aside a judgment must be such as prevents the complaining party from making such defense as he has. Mason v. Lacy, 274 Ky. 21, 117 S.W.2d 1026, 1938 Ky. LEXIS 218 (Ky. 1938) (decided under prior rule).
Plaintiffs were entitled to have part of a judgment set aside on the ground of fraud where their petition alleged that because of the fraud and misrepresentations of opposing parties they were induced not to make investigation or appear and make a defense to that part of the action seeking to cancel their lease on the disputed real estate. Triplett v. Stanley, 279 Ky. 148, 130 S.W.2d 45, 1939 Ky. LEXIS 255 (Ky. 1939) (decided under prior rule).
Ground of fraud practiced by a successful party in litigation as the basis for setting aside a judgment means a fraud upon his adversary's rights which resulted in having thrown him off guard, or otherwise prevented him from defending, provided, however, that the losing party was not himself negligent and that he showed he had a prima facie valid defense. Overstreet v. Grinstead's Adm'r, 283 Ky. 73, 140 S.W.2d 836, 1940 Ky. LEXIS 299 (Ky. 1940) (decided under prior rule).
If either party is prevented by fraud, casualty, or misfortune from presenting his claim or defense, or from prosecuting an appeal from a judgment against him, if an appeal is allowed, he is entitled to relief from the judgment unless the right to such relief is denied by express statute or necessary implication. Fillhardt v. Schmidt, 291 Ky. 668, 165 S.W.2d 155, 1942 Ky. LEXIS 283 (Ky. 1942) (decided under prior rule).
Husband was entitled to have a judgment foreclosing a mortgage securing alimony payments set aside on the ground of fraud because husband was misled by representations of wife's attorney, and because the wife did not come into the equity action to foreclose the mortgage with “clean hands.” Yung v. Yung, 294 Ky. 369, 171 S.W.2d 1017, 1943 Ky. LEXIS 460 (Ky. 1943) (decided under prior rule).
25. — — Lulling Adversary to Inaction.
Where a party is prevented from making a defense by being lulled into security and in action or by being misled or thrown off guard by a promise or some act of his adversary or his counsel, a judgment may be set aside for fraud. Metropolitan Life Ins. Co. v. Myers, 270 Ky. 523, 109 S.W.2d 1194, 1937 Ky. LEXIS 97 (Ky. 1937) (decided under prior rule).
The trial court erred in dismissing plaintiffs' petition to set aside a judgment on the ground of fraud where the plaintiffs alleged that the defendant led them to believe that no suit had been filed against them, even though the plaintiffs brought suit after the five-year statute of limitations had expired. Sutton v. Davis, 283 Ky. 146, 140 S.W.2d 1020, 1940 Ky. LEXIS 306 (Ky. 1940) (decided under prior rule).
The trial court should have set aside a mortgage foreclosure sale where creditor was guilty of that type of fraud that merely leads astray, throws the other party off guard, or lulls to security or inaction, be the intention or motive good or bad, with a resultant advantage to the one and an apparent injustice to the other. Hunter v. Hunt, 296 Ky. 769, 178 S.W.2d 609, 1944 Ky. LEXIS 640 (Ky. 1944) (decided under prior rule).
Where nothing in the record indicated that the housing commission or its attorney said or did anything that placed the plaintiffs off guard, or prevented them from defending a condemnation action, or misled them in any way, there was no conduct which conduced to show a fraud upon the rights of the plaintiffs to justify setting aside the judgment. Noel v. Madisonville Municipal Housing Com., 279 S.W.2d 790, 1955 Ky. LEXIS 542 (Ky. 1955) (decided under prior rule).
26. — Relating to Subject Matter or Defense.
A judgment may be set aside for fraud practiced in relation to the subject matter of the original action or to a defense which might have been offered in it if, by reason of some fraud on the part of the successful party, the defendant was prevented from making the defense which he had and has. Metropolitan Life Ins. Co. v. Myers, 270 Ky. 523, 109 S.W.2d 1194, 1937 Ky. LEXIS 97 (Ky. 1937) (decided under prior rule).
Plaintiff was properly granted a new trial in adoption proceedings on the ground that she was fraudulently induced to consent to the adoption of her infant daughter. Barber v. Barber, 280 Ky. 842, 134 S.W.2d 933, 1939 Ky. LEXIS 216 (Ky. 1939) (decided under prior rule).
27. — Concealment or Misstatement of Facts.
The chancellor erred in setting aside so much of a divorce judgment that awarded wife $600 and allowed her in lieu thereof the sum of $1,750 on the ground that husband had sold property which the wife had been awarded a one-half interest in for $3,500 after he had valued the property at $1,000 during the trial, since the above facts do not constitute fraud such as would warrant the setting aside of the award. Hill v. Hill, 300 Ky. 276, 188 S.W.2d 448, 1945 Ky. LEXIS 532 (Ky. 1945) (decided under prior rule).
Where resident tortfeasor made pretrial settlement with tort victim and concealed same from nonresident joint tortfeasor, judgment against nonresident joint tortfeasor should be set aside on grounds of fraud. Hamilton v. Hayes Freight Lines, Inc., 251 S.W.2d 277, 1952 Ky. LEXIS 906 (Ky. 1952) (decided under prior rule).
Where DNA testing proved appellant was not the child's father, and since appellant could not be held as the father on equitable grounds, the trial court erred by holding him in contempt for failing to pay child support arrearages without holding an evidentiary hearing to determine whether the mother was guilty of misrepresentation or fraud; in a case of fraud, even child support obligations that had already accrued could be set aside under CR 60.02. Wheat v. Commonwealth, 217 S.W.3d 266, 2007 Ky. App. LEXIS 49 (Ky. Ct. App. 2007).
Because the wife's alleged nondisclosure of assets did not constitute fraud as used in CR 60.02(d), the husband's motion for relief was properly denied. Brenzel v. Brenzel, 244 S.W.3d 121, 2008 Ky. App. LEXIS 2 (Ky. Ct. App. 2008).
One-year period for annulling an adoption under KRS 199.540(2) was not extended for the purpose of permitting a collateral attack on the adoption decree under CR 60.02; no fraud was shown in the adoption proceedings because the Family Court was aware that the adopting party and the child's biological parent were former same-sex life partners whose common-law same-sex marriage was not recognized under the laws of Kentucky. S.J.L.S. v. T.L.S., 265 S.W.3d 804, 2008 Ky. App. LEXIS 282 (Ky. Ct. App. 2008).
28. — Agreed Judgments.
Where plaintiffs' attorneys acted without authority in settling plaintiffs' claim, and where the adversary parties or their lawyer knew or in the exercise of reasonable diligence should have known of the absence of authority of the attorneys and cooperated with them in securing the judgments dismissing the cases as settled, they are chargeable with practicing fraud upon the plaintiffs with the result that the judgments approving the settlements should have been set aside. Fillhardt v. Schmidt, 291 Ky. 668, 165 S.W.2d 155, 1942 Ky. LEXIS 283 (Ky. 1942) (decided under prior rule).
The parties'  conduct, which included having the significant other sign a de facto custodian petition and agreed judgment falsely stating that the significant other was the primary financial provider and the primary caregiver of the child, regardless of its “noble” intent, was duplicitous and fraudulent and constituted a fraud affecting the proceedings. Pickelsimer v. Mullins, — S.W.3d —, 2008 Ky. App. LEXIS 95 (Ky. Ct. App. 2008), aff'd in part, rev'd in part, Mullins v. Picklesimer, 317 S.W.3d 569, 2010 Ky. LEXIS 7 (Ky. 2010).
Where a natural parent's same-sex partner sought joint custody of a child they agreed to conceive through artificial insemination and parent together as a family, the trial court properly granted CR 60.02 relief regarding the parties'  agreed judgment of custody on grounds that it was based on falsified evidence and fraud because the partner could not be considered a de facto parent under KRS 403.270(1)(a) when the partner was co-parenting the child with the parent. Mullins v. Picklesimer, 317 S.W.3d 569, 2010 Ky. LEXIS 7 (Ky. 2010), rehearing denied, — S.W.3d —, 2010 Ky. LEXIS 223 (Ky. Aug. 26, 2010).
29. — Proving Specific Acts.
Where petition alleged that one defendant in previous action was related to the circuit clerk and the records were changed while in custody of that officer, the judgment could not be set aside on the ground that it was obtained by fraud as facts constituting fraud must be set out specifically and fully and a general allegation of fraud is not sufficient. Gilliam v. Gilliam, 240 S.W.2d 626, 1951 Ky. LEXIS 1005 (Ky. 1951) (decided under prior rule).
In order to set aside a judgment on the ground of fraud, the plaintiff must both have alleged and proved the specific acts upon which he relied, as well as the defense he could or would have had interposed to defeat the rendition of the judgment had he not been prevented from so doing by the alleged fraud. Dawson v. Clelland, 252 S.W.2d 694, 1952 Ky. LEXIS 1020 (Ky. 1952) (decided under prior rule).
Trial court did not abuse its discretion in ruling that a wife's claims of fraud, intimidation, and mental incompetence were unsubstantiated as the record clearly indicated that the husband and wife bargained and exchanged for the terms of their property settlement and separation agreement. Lawson v. Lawson, 290 S.W.3d 691, 2009 Ky. App. LEXIS 109 (Ky. Ct. App. 2009).
In a contract case, a trial court did not abuse its discretion by denying motions under CR 60.02(d), (f) based on discovery in an unrelated case because the transcripts of such were not provided in the appellate record or attached to the original motion under Rule 60.02. Moreover, there was nothing in the record indicating that testimony or affidavits were false or fraudulent. Roberts v. Roberts, — S.W.3d —, 2012 Ky. App. LEXIS 165 (Ky. Ct. App. 2012).
30. Extraordinary Reason.
Clause (6) (now clause (f)) of this rule must be clearly stated in a written motion or petition attempting to invoke it. Hartford Acci. & Indem. Co. v. Lewis, 296 S.W.2d 228, 1956 Ky. LEXIS 197 (Ky. 1956).
Because of the desirability of according finality to judgments, this rule's provision that a judgment may be set aside for a reason of an extraordinary nature justifying relief from the operation of the judgment must be invoked only with extreme caution, and only under most unusual circumstances. Cawood v. Cawood, 329 S.W.2d 569, 1959 Ky. LEXIS 171 (Ky. 1959).
Clause (6) (now clause (f)) of this rule which authorizes the court to grant relief when circumstances of undue hardship, not included in the other five (5) grounds of the rule, would justify such relief may be invoked only under the most unusual circumstances. Howard v. Commonwealth, 364 S.W.2d 809, 1963 Ky. LEXIS 211 (Ky. 1963).
Subdivision (f) of this rule requires extraordinary circumstances to be shown before relief will be granted, and although the trial judge did not personally question the defendant to determine if there was a factual basis for the plea of guilty, he did ask defendant's trial counsel, in defendant's presence if the defendant understood the nature and extent of the charges against him and established sufficiently that the defendant voluntarily entered his plea with full understanding of the charges. Lewallen v. Commonwealth, 584 S.W.2d 748, 1979 Ky. App. LEXIS 447 (Ky. Ct. App. 1979).
Relief under clause (f) of this section is available where a clear showing of extraordinary and compelling equities is made. Where the record showed very little concerning the financial condition of the parties in a divorce action, and in fact, as far as the record showed, the wife may well have foregone periodic maintenance because she was not statutorily qualified to obtain it, relief under clause (f) of this section would not be granted. Bishir v. Bishir, 698 S.W.2d 823, 1985 Ky. LEXIS 276 (Ky. 1985).
In a divorce action, the wife's correct belief that her husband's retirement pay was not marital property, coupled with a change in the law 18 months later, did not come close to presenting “any other reason of an extraordinary nature justifying relief” under clause (f) of this section. Bishir v. Bishir, 698 S.W.2d 823, 1985 Ky. LEXIS 276 (Ky. 1985).
In a divorce action, the mere fact that of her own volition the wife may have made a bad bargain by accepting residence in lieu of periodic maintenance would not constitute “any other reason of an extraordinary nature” under clause (f) of this section justifying an award of periodic maintenance two (2) years after the divorce decree had become final. Bishir v. Bishir, 698 S.W.2d 823, 1985 Ky. LEXIS 276 (Ky. 1985).
The adverse effect that defendant's incarceration was having on his family had no relation to the trial proceedings or any additional undiscovered evidence not presented at trial; family hardships of any severity are not so extraordinary that a “substantial miscarriage of justice” would result and relief under clause (f) of this rule would be justified. Wine v. Commonwealth, 699 S.W.2d 752, 1985 Ky. App. LEXIS 694 (Ky. Ct. App. 1985).
Appellate court's failure to publish all opinions, along with the prohibition found in CR 76.28 against citing unpublished opinions, did not violate defendant's due process or equal protection rights where a favorable unpublished Court of Appeals opinion, even if it had been published, could have had no legal effect on a prior Supreme Court decision which affirmed defendant's sentence. Goodlet v. Commonwealth, 825 S.W.2d 290, 1992 Ky. App. LEXIS 33 (Ky. Ct. App. 1992).
Title claim made by heirs of one family against heirs of another family which had prevailed in title claim and trespass action against coal company, where evidence of claim was on record and available at time of trial and where coal company did not thoroughly investigate and uncover this discoverable evidence it then sought to use to upset the trial court's judgment, did not constitute extraordinary cause under this rule. Bethlehem Minerals Co. v. Church & Mullins Corp., 887 S.W.2d 327, 1994 Ky. LEXIS 153 (Ky. 1994).
The court did not abuse its discretion in granting relief from orders granting temporary and permanent custody of a child on the basis that movant did not have notice of proceedings. Dull v. George, 982 S.W.2d 227, 1998 Ky. App. LEXIS 116 (Ky. Ct. App. 1998).
The disparity between a husband's income and the amount he was ordered to pay in child support presented a prima facie case under subsection (f) for setting aside the portion of a decree which fixed child support. Rasnick v. Rasnick, 982 S.W.2d 218, 1998 Ky. App. LEXIS 53 (Ky. Ct. App. 1998).
Clause (f) is a catch-all provision encompassing those grounds which would justify relief pursuant a to writ of coram nobis but that are not otherwise set forth in the rule. Commonwealth v. Spaulding, 991 S.W.2d 651, 1999 Ky. LEXIS 57 (Ky. 1999).
A criminal conviction based on perjured testimony can be a reason of an extraordinary nature justifying relief pursuant to clause (f) and subject to the reasonable time limitation of the rule. Commonwealth v. Spaulding, 991 S.W.2d 651, 1999 Ky. LEXIS 57 (Ky. 1999).
Relief was appropriate under clause (f) where a father was relieved of his child support obligation on the basis that the mother was planning to remarry and her husband-to-be indicated that he would adopt the child at issue but failed to do so. Berry v. Cabinet for Families & Children, 998 S.W.2d 464, 1999 Ky. LEXIS 86 (Ky. 1999).
CR 60.02(f), a catchall provision allowing relief from judgments, could apply only if none of that rule's specific provisions applied. Alliant Hosps., Inc. v. Benham, 105 S.W.3d 473, 2003 Ky. App. LEXIS 90 (Ky. Ct. App. 2003).
Relief from judgment under CR 60.02(f) for “any other reason justifying relief” is not available unless asserted grounds for relief are not encompassed within any of the first five (5) clauses of the rule governing relief from judgment; those reasons include mistake, inadvertence, surprise or excusable neglect, newly discovered evidence, perjury or falsified evidence, and fraud. Commonwealth v. Bustamonte, 140 S.W.3d 581, 2004 Ky. App. LEXIS 205 (Ky. Ct. App. 2004).
Relief under CR 60.02(f) is available where a clear showing of extraordinary and compelling equities is made; the two (2) factors for a trial court to consider in exercising its discretion are: (1) whether the moving party had a fair opportunity to present his claim at the trial on the merits; and (2) whether the granting of Rule 60.02(f) relief would be inequitable to other parties. Commonwealth v. Bustamonte, 140 S.W.3d 581, 2004 Ky. App. LEXIS 205 (Ky. Ct. App. 2004).
Inmate's immigration problems did not constitute the kind of extraordinary circumstance that allowed a modification of the sentences imposed on the inmate after he pleaded guilty on two (2) counts of misdemeanor theft; thus, a circuit court order modifying the sentences was an abuse of discretion. Commonwealth v. Bustamonte, 140 S.W.3d 581, 2004 Ky. App. LEXIS 205 (Ky. Ct. App. 2004).
Despite the disconnect between the permissive time frame of RCr 10.06(1) and the more rigid time frame under CR 60.02, defendant was permitted to make a motion for a new trial because he proceeded under both RCr 10.06(1) and CR 60.02(f); therefore, as defendant demonstrated good cause based upon the DNA technology not being in existence earlier, the one year limitation was not applicable. Bedingfield v. Commonwealth, 260 S.W.3d 805, 2008 Ky. LEXIS 184 (Ky. 2008).
“Extraordinary” circumstance under CR 60.02(f) always establishes good cause under RCr 10.06(1) and thus, if good cause is shown, a motion for a new trial can be made outside of the one year limitations period. Bedingfield v. Commonwealth, 260 S.W.3d 805, 2008 Ky. LEXIS 184 (Ky. 2008).
Husband was entitled to CR 60.02(f) relief in seeking to amend language in his divorce decree relating to the division of his military retirement benefits; under KRS 403.190(1), the record did not distinguish between the marital and nonmarital portions of the husband's military retired pay. Snodgrass v. Snodgrass, 297 S.W.3d 878, 2009 Ky. App. LEXIS 203 (Ky. Ct. App. 2009).
Landowner's CR 60.02(f) claim was really one of excusable neglect rather than some extraordinary circumstance, and no extraordinary circumstance existed where one waited for more than one year to seek relief to a judgment of which he must have certainly known of (or should have known of through the exercise of due diligence) much sooner. Goldsmith v. Fifth Third Bank, 297 S.W.3d 898,  2009 Ky. App. LEXIS 213 (Ky. Ct. App. 2009).
CR 60.02 allows appeals based upon claims of error that were unknown and could not have been known to the moving party by exercise of reasonable diligence and in time to have been otherwise presented to the court; the rule represents the codification of the common law writ of coram nobis, which allows a judgment to be corrected or vacated based upon facts or grounds, not appearing on the face of the record and not available by appeal or otherwise, that were not discovered until after rendition of judgment without fault of the parties seeking relief. The structure provided in Kentucky for attacking the final judgment of a trial court in a criminal case is not haphazard and overlapping but is organized and complete, and that structure is set out in the rules related to direct appeals, in RCr P.11.42, and thereafter in CR 60.02; the rule is not intended as merely an additional opportunity to raise claims that could and should have been raised in prior proceedings but, rather, is for relief that is not available by direct appeal and not available under RCr P. 11.42, and in order to be eligible for CR 60.02 relief, the movant must demonstrate why he is entitled to this special, extraordinary relief. Sanders v. Commonwealth, 339 S.W.3d 427, 2011 Ky. LEXIS 82 (Ky. 2011), cert. denied, Sanders v. Kentucky, — U.S. —, 132 S. Ct. 1792, 182 L. Ed. 2d 620, 2012 U.S. LEXIS 2343 (U.S. 2012).
31. — Insufficient Grounds.
The trial court did not abuse its discretion in overruling the defendant's motion to vacate a default judgment even though the defendant contended that plaintiff's counsel misrepresented certain facts to him which caused him to give up all hope of saving his property, that he couldn't defend the action because of inability to pay an attorney, and that he didn't defend the action because of his ignorance and illiteracy. Richardson v. Brunner, 327 S.W.2d 572, 1959 Ky. LEXIS 76 (Ky. 1959), cert. denied, 362 U.S. 902, 80 S. Ct. 610, 4 L. Ed. 2d 554, 1960 U.S. LEXIS 1571 (1960), rehearing denied, 362 U.S. 925, 80 S. Ct. 668, 4 L. Ed. 2d 744, 1960 U.S. LEXIS 1519 (1960).
The trial court properly overruled defendant's motion under this rule to delete the words “without parole” from a jury verdict for rape, since the affidavits of five (5) jurors were not competent to explain how those members of the jury arrived at their verdict. Ruggles v. Commonwealth, 335 S.W.2d 344, 1960 Ky. LEXIS 260 (Ky. 1960).
Alleged error in a divorce judgment that husband should make payments to wife for herself, instead of allegedly intended payments to wife for herself and the child, was not the type of error that this rule authorizes relief for at any time for a reason of “an extraordinary nature.” Carroll v. Carroll, 338 S.W.2d 694, 1960 Ky. LEXIS 406 (Ky. 1960).
Where the defendant claimed that his wife would or did testify she gave his attorney $400 for a guarantee that the petitioner receive probation, such conduct of the defendant's counsel, occurring after conviction, was not a ground for postconviction relief. Clements v. Commonwealth, 441 S.W.2d 158, 1969 Ky. LEXIS 305 (Ky. 1969).
Where a motion was filed to vacate a summary judgment with an affidavit attached stating as the grounds that the president of the defendant corporation had been under great stress and strain at the time, the unsupported claims of stress and tension were insufficient grounds for setting aside the judgment. Horn Transfer Lines v. Kroehler Mfg. Co., 444 S.W.2d 117, 1969 Ky. LEXIS 198 (Ky. 1969).
Where judgment had prospective application only in a limited sense in that the only prospective feature consisted of a plan for deferred payment of a fixed obligation and where there was no certainty that a change in the law since judgment was entered would alter the ultimate obligation, the court refused to reopen the judgment, reasoning that reopening a judgment should only be done in aggravated cases where there are strong inequities. Reed v. Reed, 484 S.W.2d 844, 1972 Ky. LEXIS 155 (Ky. 1972), cert. denied, 410 U.S. 931, 93 S. Ct. 1375, 35 L. Ed. 2d 594, 1973 U.S. LEXIS 3373 (1973).
Negligence of an attorney is imputable to the client and is not a ground for a relief under CR 59.01(c) or subdivision (a) or (f) of this rule. Vanhook v. Stanford-Lincoln County Rescue Squad, Inc., 678 S.W.2d 797, 1984 Ky. App. LEXIS 596 (Ky. Ct. App. 1984).
In action to reopen dissolution decree on grounds that court did not allocate pension plan with other marital assets in assigning pension benefits as marital or nonmarital property, the trial court must have determined whether the pension has vested and there was no evidence to indicate whether or not vesting had occurred when the dissolution decree was entered; moreover, wife argued that extraordinary circumstances existed to justify reopening the dissolution decree but the trial court apparently did not believe that such compelling circumstances existed to justify disturbing the decree, and the Court of Appeals agreed, where nearly five (5) years elapsed between the entry of the decree dissolving the parties' marriage and the filing of wife's motion and prior to that time, wife had several occasions to discuss marital assets with the domestic relations commissioner and the trial court, but failed to mention the pension plan. Fry v. Kersey, 833 S.W.2d 392, 1992 Ky. App. LEXIS 149 (Ky. Ct. App. 1992).
Father did not provide a reason of an extraordinary nature justifying relief pursuant to CR 60.02(f) from the finding of parentage made at the time of the divorce six (6) years before the motion was filed; the father had constructive knowledge that the child might not have been the father's but the father chose not to challenge paternity until years after learning of the questionable nature of the father's paternity of the child. S.R.D. v. T.L.B., 174 S.W.3d 502, 2005 Ky. App. LEXIS 220 (Ky. Ct. App. 2005).
Equitable estoppel required the denial of the CR 60.02 motion to  set aside the parentage finding made at the time of the divorce, as the father was unable to overcome the presumption of legitimacy under KRS 406.011; although the mother told the father that the child might not have been the father's, the father represented to the child that he was the child's father, the child was unaware of the mother's statement, the father intended for the child to consider the father as her father, and the child relied on this to the child's detriment. S.R.D. v. T.L.B., 174 S.W.3d 502, 2005 Ky. App. LEXIS 220 (Ky. Ct. App. 2005).
Because a family court could not amend the attorney's fees provision its original dissolution judgment without permission from the appellate court, and because the former husband's attorneys lacked standing to pursue their motion for fees in the family court, they were not entitled to relief under CR 60.01 or 60.02(f). Hinshaw v. Hinshaw, 216 S.W.3d 653, 2006 Ky. App. LEXIS 342 (Ky. Ct. App. 2006), rehearing denied, 2007 Ky. App. LEXIS 44 (Ky. Ct. App. 2007).
Participation in a drug court program is not a reason of extraordinary nature justifying relief under CR 60.02(f); thus, Rule  60.02(f) could not be used as the basis for upholding a District Court's amendment of defendant's sentence eight (8) months after the sentence was imposed to increase defendant's jail time from 180 days to 12 months and send defendant to a drug court program. Commonwealth v. Gaddie, 239 S.W.3d 59, 2007 Ky. LEXIS 243 (Ky. 2007).
When a trial court allowed an employee to reopen a wage dispute, pursuant to CR 60.02(f), years after the case was dismissed, it was proper to issue a writ of prohibition barring the trial court from proceeding because (1) Rule 60.02(f) did not apply, as the underlying case was finally dismissed, so the trial court had no jurisdiction, and (2) no extraordinary circumstances allowing a reopening were shown, as a subsequent change in the law upon which the prior dismissal was based was not a sufficiently extraordinary circumstance to grant relief under Rule 60.02(f). Toyota Motor Mfg., Ky. v. Johnson, — S.W.3d —, 2009 Ky. LEXIS 73 (Ky. 2009), substituted opinion, Toyota Motor Mfg., Kentucky, Inc. v. Johnson, 323 S.W.3d 646, 2009 Ky. LEXIS 347 (Ky. 2009).
Trial court did not err in denying either defendant's CR 60.02 or 52.04 motion where a recent case did not apply to defendant as it was not intended to be applied retroactively; the denial of Rule 60.02 relief did not fall within the purview of Rule 52.04 and, thus, did not require written findings and conclusions. Campbell v. Commonwealth, 316 S.W.3d 315, 2009 Ky. App. LEXIS 214 (Ky. Ct. App. 2009).
No extraordinary error occurred that warranted relief from a summary judgment for a health care entity in a patient's medical malpractice action, as his affidavit that contradicted his earlier sworn answers to interrogatories was properly not considered pursuant to CR 60.02 and 61.02. Rogers v. Integrity Healthcare Servs., 358 S.W.3d 507, 2012 Ky. App. LEXIS 19 (Ky. Ct. App. 2012).
In a suit to enforce subdivision restrictions, the trial court erred by granting appellee homeowner's CR 60.02 motion to  vacate the judgment issuing an injunction because appellant association's actions in granting the homeowner a variance after entry of the injunction did not rise to the level of “extraordinary” as required to obtain relief under Rule 60.02. W. Vale Homeowners'  Ass'n v. Small, 367 S.W.3d 623, 2012 Ky. App. LEXIS 83 (Ky. Ct. App. 2012).
32. Circumstance Arising Subsequent to Judgment.
An opinion of the United States Supreme Court which established law that had not been applicable in the commonwealth prior to its decision was a circumstance arising subsequent to the entry of the judgment which warranted relief under this rule, and it would be inequitable to give further prospective application to a principle of law which is no longer evidenced by the opinions of the state courts or the courts of the United States. National Electric Service Corp. v. United Mine Workers, 279 S.W.2d 808, 1955 Ky. LEXIS 549 (Ky. 1955).
The fact that the prosecuting witness moved to another state after defendant's trial and refused to return to testify against three (3) codefendants was of no relevance in regard to defendant's motion to set aside his conviction for having carnal knowledge of a female under 18 years of age. Commonwealth v. Newsome, 296 S.W.2d 703, 1956 Ky. LEXIS 221 (Ky. 1956).
This section, which embodies the heart and soul of the writ of habeas corpus, was the correct procedure for defendants to utilize in attempt to achieve commutation of sentence of life without parole based on amendment to applicable sentencing statute which eliminated requirement of no parole. Fryrear v. Parker, 920 S.W.2d 519, 1996 Ky. LEXIS 1 (Ky. 1996).
Generally, “newly discovered evidence,” for purposes of relief from judgment under CR 60.02(b), was limited to evidence in existence at the time of trial and did not extend to evidence arising after trial. Alliant Hosps., Inc. v. Benham, 105 S.W.3d 473, 2003 Ky. App. LEXIS 90 (Ky. Ct. App. 2003).
New trial should not be granted solely on the ground that a post-trial event undercut a prediction which formed the basis for an assessment of damages. Alliant Hosps., Inc. v. Benham, 105 S.W.3d 473, 2003 Ky. App. LEXIS 90 (Ky. Ct. App. 2003).
It was not error, in a medical malpractice case, for a trial court to deny a hospital relief from a jury's future medical expenses award, when the victim died less than two (2) months after trial, because the process resulting in that part of the judgment was fair, and the social and institutional interest in reliable, final judgments was overriding. Alliant Hosps., Inc. v. Benham, 105 S.W.3d 473, 2003 Ky. App. LEXIS 90 (Ky. Ct. App. 2003).
Where the parties' stimulus payment was not distributed by the IRS until after the entry of the final divorce decree, the trial court did not abuse its discretion by reopening of the parties' divorce decree under CR 60.02 for the entry of an order equally dividing the stimulus payment. Wilder v. Wilder, 294 S.W.3d 449, 2009 Ky. App. LEXIS 152 (Ky. Ct. App. 2009).
33. Error of Court.
An alleged error in the Court of Appeals' decision is not a ground for relief from a judgment under this rule. Taylor v. Mills, 320 S.W.2d 111, 1958 Ky. LEXIS 8 (Ky. 1958).
An asserted error of the trial judge in inadvertently signing an order on July 1 was a judicial order so that he had no jurisdiction on September 9 to correct the error, since this rule was not applicable. Roberts v. Osborne, 339 S.W.2d 442, 1960 Ky. LEXIS 448 (Ky. 1960).
Where the only ground for relief alleged was that the judgment was based on an error of law, it was not sufficient to permit a reopening of the judgment. Covington v. Sanitation Dist. No. 1, 459 S.W.2d 85, 1970 Ky. LEXIS 111 (Ky. 1970).
In its order granting relief under CR 60.02 where appellants had not been sent notice of the order denying their motion to vacate a summary judgment, the trial court did not extend the time for appeal contrary to CR 77.04, but rather the trial court merely vacated its previous order; one rule was not to be applied in a manner that destroyed another and eliminated its essential purpose, and CR 77.04 was not to be applied literally in this situation. Kurtsinger v. Bd. of Trs. of Ky. Ret. Sys., 90 S.W.3d 454, 2002 Ky. LEXIS 227 (Ky. 2002).
Trial court did not abuse its discretion in granting appellant relief under CR 60.02, where the trial court found that through some clerical error, appellant may not have received the final orders entered in the case. Younger v. Evergreen Group, Inc., 363 S.W.3d 337, 2012 Ky. LEXIS 19 (Ky. 2012).
34. Time Limit.
Order confirming judicial sale was a final one and cannot be set aside after the term at which it was entered except in the manner and upon the grounds set forth in this section, unless the judgment is void. Hence, in the absence of fraud, it follows that the attempt upon the part of the circuit court to order a commissioner's deed to be executed and delivered to appellant some 27 years after the foreclosure proceeding amounts to a nullity and the purported deed that was executed and delivered to appellant was void ab initio. Cornett v. Combs, 265 S.W.2d 482, 1954 Ky. LEXIS 743 (Ky. 1954).
The trial court properly denied a motion to vacate a judgment where the final judgment had been entered over ten (10) years ago and where the movant has continually attempted by various motions and proceedings to have the original judgment set aside, since there was no merit in her appeal from the latest judgment or in the motion to vacate so that this particular controversy is terminated finally and irretrievably. Morris v. Thomas, 330 S.W.2d 591, 1959 Ky. LEXIS 201 (Ky. 1959).
The trial court did not abuse its discretion in refusing to set aside an order dismissing plaintiff's complaint, where plaintiff knew interrogatories had been filed in 1961, the dismissal order was entered in 1963, and it was not until 1966 that plaintiff filed his motion to set aside the dismissal order. Averitte v. Hutchinson, 420 S.W.2d 581, 1967 Ky. LEXIS 122 (Ky. 1967).
A motion to vacate judgment under CR 60.03 must be considered with this rule which requires that an action to be relieved of a final judgment must be commenced within a reasonable period of time. Huffaker v. Twyford, 445 S.W.2d 124, 1969 Ky. LEXIS 144 (Ky. 1969).
Where a specific time is not fixed, a motion to vacate a judgment must be made within a reasonable time. Huffaker v. Twyford, 445 S.W.2d 124, 1969 Ky. LEXIS 144 (Ky. 1969).
Where, contained in an appeal, there was an appeal from the original, finalized judgment and an appeal from an order overruling a motion to vacate the judgment, a motion to dismiss the appeal on the ground that appellant's brief was not timely filed was without merit because the time for filing brief was suspended during the pendency of the motions to dismiss. Fruchtenicht v. United States Fidelity & Guaranty Co., 451 S.W.2d 835, 1969 Ky. LEXIS 20 (Ky. 1969).
Where a judgment was entered without notice to appellant, the appellant should have filed a notice of appeal to the judgment within 20 days of the date that counsel for the appellant had received an attested copy of the judgment, but because it chose instead to move to set aside the judgment, the appellant allowed its time to file a notice of appeal to expire, and thus lost its right to appeal judgment. Electric Plant Board v. Hickman-Fulton Countries Rural Electric Cooperative Corp., 564 S.W.2d 845, 1978 Ky. App. LEXIS 501 (Ky. Ct. App. 1978).
The person seeking relief under this rule must do so within a reasonable time. Ray v. Commonwealth, 633 S.W.2d 71, 1982 Ky. App. LEXIS 213 (Ky. Ct. App. 1982).
Where movant was sentenced in 1969 to five (5) years imprisonment for dwelling house breaking, and, in 1980 was convicted of being a persistent felony offender, his motion to vacate his 1969 judgment of conviction, which was made in 1981 in hopes of doing away with the underpinning for the persistent felony offender conviction, was properly denied since the motion advanced no reasons of extraordinary nature justifying relief and was not filed within a reasonable time and since movant apparently made no attack on the convictions at the time he was tried as a persistent felony offender. Ray v. Commonwealth, 633 S.W.2d 71, 1982 Ky. App. LEXIS 213 (Ky. Ct. App. 1982).
What constitutes a reasonable time in which to move to vacate a judgment under this rule is a matter that addresses itself to the discretion of the trial court. Gross v. Commonwealth, 648 S.W.2d 853, 1983 Ky. LEXIS 234 (Ky. 1983).
The twelve (12) years between a couple's 1975 divorce and the husband's 1987 CR 60.02 motion was not too great a lapse of time to justify reopening the divorce judgment to compel blood tests to determine if husband was actually the father of the couple's youngest child, as husband did not learn or have any reason to suspect that he might not be the child's father until 1985, ten (10) years after the divorce. Cain v. Cain, 777 S.W.2d 238, 1989 Ky. App. LEXIS 122 (Ky. Ct. App. 1989).
Where a default judgment entered by the trial court against a foreign insurer was void under this rule for want of personal jurisdiction, and where there is no time limit for a motion to set aside predicated on the judgment being void, the foreign insurer's motion to set aside the judgment must still have met the requirement of this rule that it be made within a reasonable time and as the foreign insurer made its motion soon after receiving notification of the year-old judgment from counsel for the plaintiff, this requirement was met. Foremost Ins. Co. v. Whitaker, 892 S.W.2d 607, 1995 Ky. App. LEXIS 21 (Ky. Ct. App. 1995).
Defendant's motion for a new trial based on newly-discovered evidence was properly denied as it was time-barred, even if the time period was tolled due to a no-contact with the jury order, as the motion was filed more than one (1) year after the decision that rendered the no-contact order a nullity as a matter of law; the pendency of defendant's appeal from the trial court's refusal to set aside the no-contact order did not toll the one-year period for filing the motion for a new trial. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Trial court erred in finding four months to be an unreasonable time for the mother to move to set aside a custody order, CR 60.02, as there was no absolute cutoff for filing a motion, and the trial court erred in awarding custody to the father without receiving evidence in support of its decision, KRS 403.270(2). Kerr v. Osborne, 305 S.W.3d 455,  2010 Ky. App. LEXIS 52 (Ky. Ct. App. 2010).
35. — Denial of Appeal.
Where, in a federal court case, the defendant alleged he had been denied an appeal in the state court because of lack of counsel, the Court of Appeals had jurisdiction to hear the case although the allotted time for appeal had passed. Tipton v. Commonwealth, 456 S.W.2d 681, 1970 Ky. LEXIS 225 (Ky. 1970).
36. — One Year.
A motion to vacate a judgment of conviction under this rule on the ground that new evidence had been discovered which by due diligence could not have been discovered in time to move for a new trial is not available to the defendant where the proceeding was not begun until one (1) year and eight (8) months after the judgment of conviction was entered, since this rule provides that a motion for a new trial on the ground of newly discovered evidence must be made within one (1) year after the judgment is entered. Meredith v. Commonwealth, 312 S.W.2d 460, 1958 Ky. LEXIS 227 (Ky. 1958).
The remedy provided by clauses (1), (2) and (3) (now clauses (a), (b) and (c)) of this rule must be sought within the year provided even though an appeal is being prosecuted; in other words, the remedy is in no way affected by the appeal and the appeal is in no way affected by the remedy. Meredith v. Commonwealth, 312 S.W.2d 460, 1958 Ky. LEXIS 227 (Ky. 1958).
Though the provisions of clause (6) (now clause (f)) of this rule may be the only ground for relief stated, yet, if the grounds mentioned in clauses (1), (2) and (3) (now clauses (a), (b) and (c)) are urged in connection therewith, the one-year provision applies to that portion of the motion which incorporates the grounds set out in clauses (1), (2) and (3) (now clauses (a), (b) and (c)). Meredith v. Commonwealth, 312 S.W.2d 460, 1958 Ky. LEXIS 227 (Ky. 1958).
Where the defendant could not obtain relief by motion under this rule because his ground comes under the one-year limitation, and his proceeding was not commenced until 18 months after the judgment was entered, he cannot escape the bar of limitation simply by bringing an independent action instead of filing a motion. Cline v. Cline, 324 S.W.2d 390, 1959 Ky. LEXIS 361 (Ky. 1959).
Where movant's affidavits tended to establish no more than perjury on the part of witnesses for woman determined to be the heir of deceased, motion to set aside the judgment was properly overruled, since it was not filed until more than a year after the judgment was entered as required for a motion under clause (3) of this rule. Tartar v. Medley, 371 S.W.2d 480, 1963 Ky. LEXIS 97 (Ky. 1963).
Where plaintiffs could not successfully attack original judgment because of one-year statute of limitations under this rule, a subsequent accounting and judgment awarding the defendant a certain value of the assets and profits of the business could not be attacked since it merely carried out the mandate of the original judgment. Copley v. Whitaker, 609 S.W.2d 940, 1980 Ky. App. LEXIS 400 (Ky. Ct. App. 1980).
Where defendant waited one and one-half years from entry of trial court's judgment to request credit under KRS 532.120 for time spent in confinement beginning from the date of indictment and ending with the date he pleaded guilty, he was bound by the provisions of this rule since he was challenging the extent of time he should be credited rather than the sentence itself, thus, he was precluded from relief since this rule provides that motion must be made within one (1) year of judgment, and letter written to trial court within one (1) year of judgment but which did not appear in the record could not be treated as motion pro se under KRS 532.120. Duncan v. Commonwealth, 614 S.W.2d 701, 1980 Ky. App. LEXIS 432 (Ky. Ct. App. 1981), overruled in part, Winstead v. Commonwealth, 327 S.W.3d 479, 2010 Ky. LEXIS 289 (Ky. 2010).
Subdivisions (e) and (f) of this rule, unlike subdivisions (a), (b), and (c) of this rule, are not subject to a limitation of one (1) year after judgment; they are intended to apply without regard to the passage of time, assuming the underlying facts exist which justify such extraordinary relief. Davis v. Home Indem. Co., 659 S.W.2d 185, 1983 Ky. LEXIS 313 (Ky. 1983).
37. — Fraud.
Statutory section allowing an action for fraud to be brought within five (5) years relates only to original actions for fraud, and proceedings to set aside a judgment for fraud are governed by the provisions of the civil rules. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
A judgment may be modified under this rule when a judgment debtor alleges fraud or mistake on the part of a deputy sheriff during service of process, where the deputy stated in an affidavit that he served a summons on a judgment debtor's wife rather than on the debtor himself, even though he had stated on his return that he had served the debtor personally. R. F. Burton & Burton Tower Co. v. Dowell Div. of Dow Chemical Co., 471 S.W.2d 708, 1971 Ky. LEXIS 249 (Ky. 1971).
38. Other Remedy Available.
Since the writ of coram nobis was abolished in civil cases, the petitioner was not entitled to relief under this rule on the ground of newly discovered evidence because she had filed suit to have the judgment set aside under the old Civil Code, which suit was dismissed by the trial court and affirmed by the Court of Appeals so that she had exhausted her remedy. Morris v. Thomas, 275 S.W.2d 423, 1954 Ky. LEXIS 1251 (Ky. 1954).
The remedies provided by this rule cannot be invoked to avoid the time limitations of CR 4.10 where CR 4.10 afforded nonresident defendant a complete and adequate remedy. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
Where codefendant successfully appealed an armed robbery conviction on the ground that an instruction was erroneous but defendant, who was convicted under the same instructions although tried separately, did not appeal but instead filed a motion under this rule to vacate his conviction, defendant was not entitled to have his judgment vacated since the erroneous instruction should have been corrected on direct appeal, and because the grounds set forth under the various clauses of this rule deal with extraordinary situations which do not as a rule appear during the progress of a trial. Howard v. Commonwealth, 364 S.W.2d 809, 1963 Ky. LEXIS 211 (Ky. 1963).
Assuming that the trial court erred in dismissing plaintiff's amended complaint for personal injuries, this rule could not be used as a supplemental appeal procedure to set aside the dismissal of the amended complaint since the error should have been challenged by a regularly prosecuted appeal. Wimsatt v. Haydon Oil Co., 414 S.W.2d 908, 1967 Ky. LEXIS 375 (Ky. 1967).
Where conviction in 1946 as habitual criminal was based on 1927 and 1938 convictions, motion to set aside the earlier convictions was denied because relief against them could have been had at time of 1946 trial and question should have been raised at that time. Copeland v. Commonwealth, 415 S.W.2d 842, 1967 Ky. LEXIS 336 (Ky. 1967).
Where the issues raised on a motion to vacate judgment could have been raised in defense to the original litigation ten (10) years prior but were not, the filing was too late to seek equitable relief. Huffaker v. Twyford, 445 S.W.2d 124, 1969 Ky. LEXIS 144 (Ky. 1969).
Where an attorney, who agreed to draw up a judgment and submit it to opposing counsel prior to entry, failed to so submit it, such actions were not grounds for relief under this rule since appeal could have been had under CR 77.04. Electric Plant Board v. Hickman-Fulton Countries Rural Electric Cooperative Corp., 564 S.W.2d 845, 1978 Ky. App. LEXIS 501 (Ky. Ct. App. 1978).
The proper procedure for a defendant aggrieved by a judgment in a criminal case is to directly appeal that judgment, stating every ground of error which it is reasonable to expect that he or his counsel is aware of when the appeal is taken, rather than to wait and challenge his judgment of conviction by a motion under this rule. Gross v. Commonwealth, 648 S.W.2d 853, 1983 Ky. LEXIS 234 (Ky. 1983).
A defendant is required to avail himself of RCr 11.42 while in custody under sentence or on probation, parole or conditional discharge, as to any ground of which he is aware, or should be aware, during the period when this remedy is available to him; final disposition of that motion or waiver of the opportunity to make it, shall conclude all issues that reasonably could have been presented in that proceeding. The language of RCr 11.42 forecloses the defendant from raising any questions under this rule which are “issues that could reasonably have been presented” by RCr 11.42 proceedings. Gross v. Commonwealth, 648 S.W.2d 853, 1983 Ky. LEXIS 234 (Ky. 1983).
A post-judgment motion made under this rule is for relief that is not available by direct appeal and not available under RCr 11.42, and the movant must demonstrate why he is entitled to this special, extraordinary relief. Before the movant is entitled to an evidentiary hearing on his motion, he must affirmatively allege facts which, if true, justify vacating the judgment and further allege special circumstances that justify relief under this rule. Gross v. Commonwealth, 648 S.W.2d 853, 1983 Ky. LEXIS 234 (Ky. 1983).
A motion for a new trial under CR 59.01, rather a motion for relief under this rule, is the proper vehicle for alerting the lower court to procedural defects which may be corrected by a new trial. Hamlin Constr. Co. v. Wilson, 688 S.W.2d 341, 1985 Ky. App. LEXIS 564 (Ky. Ct. App. 1985).
Where the defendant voluntarily dismissed his appeal from the denial of a motion under this rule while a second petition for post-conviction relief under RCr 11.42 was pending raising the same issues, there was no procedural default sufficient to entitle him to federal habeas corpus relief. Wesselman v. Seabold, 834 F.2d 99, 1987 U.S. App. LEXIS 15334 (6th Cir. 1987), cert. denied, 485 U.S. 1024, 108 S. Ct. 1581, 99 L. Ed. 2d 895, 1988 U.S. LEXIS 1923, 56 U.S.L.W. 3737 (1988).
Where arguments raised by a defendant in his CR 60.02 motion were that his guilty plea was not knowing and voluntary because of a mental incapacity and that he received ineffective assistance of counsel, and such issues could have been raised in a timely RCr 11.42 motion, they were not proper arguments to be raised under CR 60.02(f). Stacey v. Commonwealth, — S.W.3d —, 2004 Ky. App. LEXIS 150 (Ky. Ct. App. 2004), rev'd, 177 S.W.3d 813, 2005 Ky. LEXIS 363 (Ky. 2006).
39. Setting Aside Judgment While Appeal Pending.
Where the defendants filed a motion to set aside a judgment in a death action on the ground that a witness desired to change his testimony, the trial court had the power and duty to pass on the motion even though an appeal was pending. Wolfe v. Combs' Adm'r, 273 S.W.2d 33, 1954 Ky. LEXIS 1142 (Ky. 1954).
Trial court exceeded the bounds of its authority in entering an agreed order, because not only was the substance of the order unrelated to the grounds raised in the CR 60.02(f) and CR 60.03 motion, it directly concerned matters involved in the pending appeal. Also, the reasons were neither “extraordinary” as required by CR 60.02(f) or “appropriate” within the meaning of CR 60.03. Young v. Richardson, 267 S.W.3d 690, 2008 Ky. App. LEXIS 232 (Ky. Ct. App. 2008).
40. Entry of New Judgment Without Setting Aside Former.
Where judgment had been entered in suit to adjudicate common boundary line in favor of plaintiffs, and where defendants filed a motion for a new trial, and while the motion for a new trial was still pending, the defendants filed a second suit in the same circuit court presenting the identical issue which had been adjudicated, and the circuit court retried the entire controversy based upon new evidence, there was no justification for entering a new judgment as long as the original judgment had not been set aside. Cline v. Smith, 316 S.W.2d 68, 1958 Ky. LEXIS 27 (Ky. 1958).
41. Judgment Vacated.
Trial court did not err in vacating a condemnation judgment as inequitable where there was a showing that the property owners, in reliance on correspondence with governmental agencies that if certain improvements were made a portion of the property would go untouched, made substantial improvements and the agencies made no objections. Urban Renewal & Community Development Agency v. Goodwin, 514 S.W.2d 190, 1974 Ky. LEXIS 293 (Ky. 1974).
A judgment could not be vacated on the basis that the record failed to show that defendant had counsel at sentencing as sentencing is not a critical stage requiring presence of counsel unless prejudice is shown. Steenbergen v. Commonwealth, 532 S.W.2d 766, 1976 Ky. LEXIS 118 (Ky. 1976).
Money paid in obedience to a judgment that is later set aside must be repaid. Alexander Hamilton Life Ins. Co. v. Lewis, 550 S.W.2d 558, 1977 Ky. LEXIS 447 (Ky. 1977).
Parents, who collected on insurance policy by claiming their daughter was dead, took the money at the risk of having to repay it, with interest from the date on which they discovered she was alive, if their claim proved to be unfounded. Alexander Hamilton Life Ins. Co. v. Lewis, 550 S.W.2d 558, 1977 Ky. LEXIS 447 (Ky. 1977).
Even though a judge in a bench trial between homeowners and a builder had been unaware while the trial was pending that the homeowners'  daughter was serving as the judge's campaign treasurer during the trial, vacating the judgment in favor of the homeowners for a new trial and for recusal of the judge was necessary to preserve public confidence in the impartiality of the judiciary. Kessler Homes, Inc. v. Petzold, 2008 Ky. App. LEXIS 15 (Ky. Ct. App. 2008), rev'd, 303 S.W.3d 467,  2010 Ky. LEXIS 18 (Ky. 2010).
42. New Trial.
Where principal basis of second suit to adjudicate proper location of common boundary line was that the circuit judge originally deciding the controversy committed error in finding for plaintiffs, the accepted procedural device for correcting such error is to appeal to the Court of Appeals, and it was not proper to take such an appeal to a different branch of the same court with a different judge and thereby have the matter redetermined in a trial de novo, since the second suit was in effect a motion for a new trial under this rule, and the “complaint” did not allege any sufficient ground for a new trial. Cline v. Smith, 316 S.W.2d 68, 1958 Ky. LEXIS 27 (Ky. 1958).
Where on a previous motion to vacate judgment the defendant had pleaded an absent witness, newly discovered evidence of a doctor and inadequate assistance of counsel and all the issues had been resolved against him, the questions were not available as grounds for relief on a motion for a new trial on the grounds of newly discovered evidence. Clements v. Commonwealth, 441 S.W.2d 158, 1969 Ky. LEXIS 305 (Ky. 1969).
43. Res Judicata.
The trial court properly overruled defendant's motion to vacate a default judgment since the motion undertook to relitigate, as did three (3) prior motions under this rule, the same issue between the same parties as regards the same subject matter, with the result that this issue has been finally and conclusively adjudicated and the doctrine of res judicata bars any further litigation of this issue. Richardson v. Brunner, 328 S.W.2d 530, 1959 Ky. LEXIS 122 (Ky. 1959), cert. denied, 362 U.S. 902, 80 S. Ct. 610, 4 L. Ed. 2d 554, 1960 U.S. LEXIS 1571 (1960), rehearing denied, 362 U.S. 925, 80 S. Ct. 668, 4 L. Ed. 2d 744, 1960 U.S. LEXIS 1519 (1960).
Because the inmate previously filed a motion for postconviction relief under RCr P. 11.42 and CR 60.02, but chose to withdraw his claims, his first three claims (defective indictment, invalid indictment waiver, and invalid guilty plea) should have been raised in the prior proceeding. Jacobi v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 83 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 314 (Ky. June 12, 2013).
44. Collateral Estoppel.
When a client sued the former attorney and the attorney's adoption agency for legal malpractice, fraud, negligent misrepresentation, loss of consortium, and intentional infliction of emotional distress related to the representation of the client regarding the surrender of the client's child for adoption, the unappealed denial of the client's motion for relief, under CR 60.02, from a judgment terminating the client's parental rights to the child did not, under the doctrine of collateral estoppel, bar the client's claims because those claims were not determined in the decision on the client's motion for relief from judgment, and whether the client voluntarily consented to the adoption was distinct from whether the attorney misled the client or whether the agency's conduct was wrongful. Goebel v. Arnett, 259 S.W.3d 489, 2007 Ky. App. LEXIS 299 (Ky. Ct. App. 2007).
45. Quasi Estoppel.
Because the petitioners did not challenge the issue of the application of KRS 381.136 or lack of jurisdiction in the 1965 proceeding, despite being represented by counsel and filing answers to the partition petition, they accepted the validity of the judgments by selling their interests in two (2) of the tracts, thereby benefiting from the judgments, the county would clearly be disadvantaged by vacating the prior judgment and invalidating their ownership rights to this property designated for public use, and the petitioners waited over 40 years before raising a challenge to the judgment, the petitioners have waived their opportunity and should be estopped from challenging the application of KRS 381.136 and the validity of the 1966 judgments. Hisle v. Lexington-Fayette Urban County Gov't, 258 S.W.3d 422, 2008 Ky. App. LEXIS 27 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2008 Ky. LEXIS 607 (Ky. Aug. 13, 2008).
46. Mandamus.
This rule furnishes no basis for granting a motion for mandamus to compel trial court to “correct” judgment by inserting the amount in controversy because the motion does not seek relief from the operation of the judgment but merely the supplying of a jurisdictional requirement for appeal purposes and the circumstances are not so extraordinary or unusual and do not impose such undue hardship as to justify the invoking of the rule. Maslow Cooperage Corp. v. Jones, 316 S.W.2d 860, 1958 Ky. LEXIS 65 (Ky. 1958).
47. Default Judgments.
Since every cause of action should be tried upon merits, rendering of judgments by default should be withheld where seasonable objection is made unless a persuasive reason to the contrary is submitted. Childress v. Childress, 335 S.W.2d 351, 1960 Ky. LEXIS 263 (Ky. 1960).
Accepting that in personam jurisdiction can be acquired without actual notice to a defendant does not a fortiori create a rule that a showing of no actual notice may not constitute good cause sufficient to warrant the setting aside of a default judgment, and where the case is a simple one-on-one action for debt, a trial judge would be hard pressed to refuse to set aside a default judgment if he were truly convinced that the movant had no actual notice in fact and was possessed of an arguably meritorious defense. Cox v. Rueff Lighting Co., 589 S.W.2d 606, 1979 Ky. App. LEXIS 482 (Ky. Ct. App. 1979).
Where the trial court lacked personal jurisdiction over the foreign insurer due to insufficient service of process under KRS 304.3-230(5) as a result of the Secretary of State's failure to adhere to the specific procedures of KRS 304.3-320(5) in effecting service upon the foreign insurer, CR 55.02 provides, that for good cause shown, the court may set aside a judgment for default in accordance with this rule. Foremost Ins. Co. v. Whitaker, 892 S.W.2d 607, 1995 Ky. App. LEXIS 21 (Ky. Ct. App. 1995).
Where a loan corporation admitted it had actual notice of a lien holder's complaint at least 22 days before the motion for default was filed, and the bank's basis for relief was that an attorney had misunderstood the date of service, the bank and loan corporation failed to demonstrate good cause under CR 55.02. First Horizon Home Loan Corp. v. Barbanel, 290 S.W.3d 686, 2009 Ky. App. LEXIS 89 (Ky. Ct. App. 2009).
48. — Abandoned Action.
Where parties to a divorce action resumed marital relations for some period of time between the filing of the complaint and entry of the judgment, such resumption of relations will not terminate the action or affect the jurisdiction of the court to continue the proceeding; however, it will constitute grounds upon which an action may and should be dismissed upon proper showing at any time before judgment, and regardless of whether a party has appeared or is in default for failure to appear, he will be entitled to notice of any further action proposed to be taken that will have the effect of resuming the proceeding; resumption of a proceeding without such notice shall be mandatory ground for setting aside each and every action taken without the knowledge of the other party, except for that portion of the judgment that grants a divorce, provided the motion is made within a reasonable time after discovery and within the time limits set forth in this section. Barrett v. Barrett, 474 S.W.2d 74, 1971 Ky. LEXIS 84 (Ky. 1971).
49. Effect of Motion on Judgment.
Right of supersedeas ordinarily exists only in connection with an appeal and where party to an action has not availed himself of right to appeal from judgment against him but seeks relief from judgment under this rule, desirability of according finality and sanctity to judgments outweighs any considerations of loss that may be suffered through enforcement of judgment pending final disposition of motion to set it aside. Harris v. Stephenson, 321 S.W.2d 399, 1959 Ky. LEXIS 280 (Ky. 1959).
Where defendant liquidated certain bonds held by her as committee and paid the proceeds into court to apply on a judgment against her, and where her motion under this rule to have the judgment set aside was overruled, a purported supersedeas bond executed on her appeal from the order overruling her motion under this rule could not operate to stay execution of the judgment, since this rule specifically provides that an application for relief under it does not affect the finality of the judgment sought to be set aside or suspend its operation. Harris v. Stephenson, 321 S.W.2d 399, 1959 Ky. LEXIS 280 (Ky. 1959).
Where the plaintiff brought a proceeding to vacate an order of the county court appointing a committee on the grounds that the statutory provisions for notice and hearing had not been complied with, but all the interested parties were before the court and had an opportunity to be heard on the merits on the motion to vacate, the order overruling the motion was equivalent to a reappointment of the committee and valid. Settle v. Triplett, 426 S.W.2d 423, 1968 Ky. LEXIS 641 (Ky. 1968).
CR 60.02 allows motions to be used by criminal defendants to present additional issues not specifically available through direct appeals or RCr 11.42 motions. CR 60.02 motions are limited to afford special and extraordinary relief not available in other proceedings and the rule is not intended to provide an avenue for defendants to relitigate issues which could have been presented in a direct appeal or a RCr 11.42 proceeding. Baze v. Commonwealth, 276 S.W.3d 761, 2008 Ky. LEXIS 297 (Ky. 2008), rehearing denied, 2009 Ky. LEXIS 111 (Ky. Mar. 19, 2009).
50. — Waiver of Errors.
Defendant's motion was denied because the issue of defendant's challenge to the change in venue of defendant's trial was not preserved for review as both the prosecution and defense counsel ultimately agreed to the transfer. Additionally, it could not be ignored that the basis of defendant's motion, the transfer of the trial to another county, occurred over 14 years before the defendant's filing, which was surely unreasonable within the meaning of CR 60.02. Baze v. Commonwealth, 276 S.W.3d 761, 2008 Ky. LEXIS 297 (Ky. 2008), rehearing denied, 2009 Ky. LEXIS 111 (Ky. Mar. 19, 2009).
51. Criminal Cases.
Criminal case may be reviewed by the Court of Appeals by a statutory or direct appeal or by motion under this rule on grounds of newly discovered evidence, fraud, and other unusual situations which may arise after the normal period of appeal has passed. Meredith v. Commonwealth, 296 S.W.2d 705, 1956 Ky. LEXIS 222 (Ky. 1956).
A motion to vacate a judgment for conviction is treated as a motion for relief under this rule. Jackson v. Commonwealth, 344 S.W.2d 381, 1961 Ky. LEXIS 221 (Ky. 1961), cert. denied, 368 U.S. 842, 82 S. Ct. 70, 7 L. Ed. 2d 41, 1961 U.S. LEXIS 577 (1961).
This rule is available in criminal cases only when a substantial miscarriage of justice will result from the effect of the final judgment. Wilson v. Commonwealth, 403 S.W.2d 710, 1966 Ky. LEXIS 346 (Ky. 1966).
A post conviction proceeding under RCr 11.42 or this rule is not a substitute for an appeal. Cinnamon v. Commonwealth, 455 S.W.2d 583, 1970 Ky. LEXIS 268 (Ky. 1970), cert. denied, 401 U.S. 941, 91 S. Ct. 942, 28 L. Ed. 2d 221, 1971 U.S. LEXIS 2975 (1971).
Defendant's new trial motion was properly denied as a juror's statement as to his misconduct during the deliberations could not be used to impeach the verdict. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Defendant's new trial motion was properly denied as a juror's statement did not compel a finding that the juror intentionally lied under oath during voir dire. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Defendant's motion for a new trial was properly denied due to improper outside influences on the jury as the jury's discomfort upon the observation of a relative of defendant staring at the jury room window did not show bias and defendant could not obtain relief due to his own actions in flirting with some female jurors. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Defendant's motion for a new trial was properly denied as the trial judge's meeting with the discharged alternate jurors, in the prosecutor's presence, did not result in a denial of due process and fair sentencing as the jurors no longer had the power to influence the outcome and nothing they said influenced the judge's penalty decision. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Defendant's motion for a new trial was properly denied as the trial judge's statement at a post-trial meeting with the discharged jury that the jury “did the right thing” did not reflect bias such as to per se deny defendant a fair sentencing, the judge's disclosure to the jury of excluded evidence did not mean that the judge relied on the evidence in sentencing defendant without his ability to confront that evidence, and the prosecutor's presence at the meeting was harmless error and did not give the Commonwealth an unfair advantage during sentencing. Bowling v. Commonwealth, 168 S.W.3d 2, 2004 Ky. LEXIS 271 (Ky. 2004), rehearing denied, 2005 Ky. LEXIS 253 (Ky. 2005), cert. denied, 546 U.S. 1153, 126 S. Ct. 1171, 163 L. Ed. 2d 1133, 2006 U.S. LEXIS 986 (2006), review denied, — S.W.3d —, 2006 Ky. LEXIS 536 (Ky. Dec. 13, 2006).
Defendant's motion to vacate judgment pursuant to RCr 60.02 was properly denied where he had pled guilty to manufacturing methamphetamine; a guilty plea precluded a post-judgment challenge to the sufficiency of the evidence, and, by pleading guilty, defendant conceded that the evidence against him was sufficient. Mardis v. Commonwealth, 2005 Ky. App. LEXIS 235 (Ky. Ct. App. 2005), review denied, 2006 Ky. LEXIS 219 (Ky. 2006).
Where a state prisoner did not pursue state remedies under CR 60.02 or RCr 11.42 to clarify his sentence, he was not entitled to habeas relief regarding his claim that the department of corrections' recalculation of his sentence from concurrent terms to consecutive terms violated KRS 532.110. Collins v. Million, 121 Fed. Appx. 628, 2005 U.S. App. LEXIS 1585 (6th Cir. 2005), review denied and ordered not published, 2008 Ky. LEXIS 308 (Ky. 2008).
CR 60.02 is the appropriate vehicle for a claim to set aside a death sentence on grounds that a defendant is mentally retarded. Commonwealth v. Paisley, 201 S.W.3d 34, 2006 Ky. LEXIS 241 (Ky. 2006), writ denied, White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
Denial of defendant's RCr 11.42 motion to  vacate the judgment of conviction was proper because, even if counsel was deficient in failing to explain the sentencing scheme, defendant was unable to prove that he would not have pled guilty but for this as he was forewarned by the sentencing judge that he would receive the maximum sentence if he chose probation; because appellant raised his claims in his RCr 11.42 motion,  his CR 60.02 motion  based on the same claims failed. Moreover, because the CR 60.02 motion  lacked merit, he was not entitled to a hearing on his CR 60.02 motion.  Buchanan v. Commonwealth, — S.W.3d —, 2007 Ky. App. LEXIS 177 (Ky. Ct. App. 2007), substituted opinion, — S.W.3d —, 2008 Ky. App. LEXIS 12 (Ky. Ct. App. 2008), withdrawn, — S.W.3d —, 2008 Ky. App. LEXIS 13 (Ky. Ct. App. 2008).
Appellant's motion for new sentencing hearing was properly denied because, although a recent decision of the United States Supreme Court found death sentences for juveniles between ages 15 and 18 unconstitutional, that holding did not affect appellant's sentence of life imprisonment without the possibility for parole for a minimum of 25 years. Gussler v. Commonwealth, 236 S.W.3d 22, 2007 Ky. App. LEXIS 225 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2007 Ky. LEXIS 397 (Ky. Oct. 24, 2007).
Appellant's motion for a new sentencing hearing was properly denied because, although a later United States Supreme Court determined that a person under age 18 when his crime was committed, like appellant, was not subject to the death penalty, the sentence appellant received, life imprisonment without parole remained a permissible sentence; appellant did not claim that his plea was not knowing, voluntary, and intelligent when it was made. Sims v. Commonwealth, 233 S.W.3d 731, 2007 Ky. App. LEXIS 327 (Ky. Ct. App. 2007).
Inmate's post-conviction relief motion was properly denied because the trial court found that his argument for new found evidence was properly characterized by the trial court as a CR 60.02(b) motion, which the trial court properly denied as untimely. Stoker v. Commonwealth, 289 S.W.3d 592, 2009 Ky. App. LEXIS 41 (Ky. Ct. App. 2009).
Inmate's post-conviction relief motion was properly denied because the inmate failed to allege with specificity how the Commonwealth wrongfully obtained his conviction through the alleged use of a satanic ritual abuse sham and, absent specific allegations, the inmate failed to set forth a claim for relief under CR 60.02; the allegation that the Commonwealth's expert was trained by the expert involved in the satanic ritual abuse sham was a tenuous argument and was insufficient to justify relief. Stoker v. Commonwealth, 289 S.W.3d 592, 2009 Ky. App. LEXIS 41 (Ky. Ct. App. 2009).
Neither RCr 10.26 nor its language has application when reviewing a decision under CR 60.02. Stoker v. Commonwealth, 289 S.W.3d 592, 2009 Ky. App. LEXIS 41 (Ky. Ct. App. 2009).
KRS 418.040 is not a substitute for direct appeal, RCr P. 11.42, and CR 60.02 proceedings, nor a device to set the stage for such proceedings. That is not to say, however, that the declaratory judgment procedure may not be used by prison inmates for limited purposes unrelated to a direct collateral attack on a criminal judgment; however, piecemeal litigation through successive declaratory judgment actions is precluded. Foley v. Commonwealth, 306 S.W.3d 28,  2010 Ky. LEXIS 53 (Ky. 2010).
Trial court did not err in denying a motion for CR 60.02 postconviction relief because SCR 4.300-3F expressly gave parties the authority to waive a trial judge's disqualification, and once judge's disqualification was remitted with defendant's consent, the judge regained authority to impose a judgment and sentence. McNew v. Commonwealth, 320 S.W.3d 129,  2010 Ky. App. LEXIS 149 (Ky. Ct. App. 2010).
Petitioner convicted of murder and sentenced to life imprisonment was not entitled to post-conviction DNA testing under KRS 422.285, because KRS 422.285 only allowed a person convicted of and sentenced to death for a capital offense to request DNA testing and analysis of evidence. Because petitioner failed to present a known grievance which necessitated a hearing under KRS 31.185, the trial court did not abuse its discretion by denying petitioner's motion for CR 60.02 relief. Partin v. Commonwealth, 337 S.W.3d 639, 2010 Ky. App. LEXIS 249 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 495 (Ky. May 11, 2011).
Trial court had jurisdiction under Ky. CR 60.02 to hear a motion to prohibit execution of the death sentence because of defendant's mental retardation, even though the motion did not specifically refer to Rule 60.02. Wilson v. Commonwealth, 381 S.W.3d 180, 2012 Ky. LEXIS 64 (Ky. 2012), review denied, — S.W.3d —, 2012 Ky. LEXIS 335 (Ky. Nov. 21, 2012).
Motion to vacate a sentence under CR 60.02 should have been granted to appellant because the probationary term was not tolled under KRS 533.040(2) since only additional conditions were placed on appellant's probation, and the probation expiration date was still April 23, 2008. The trial court did not issue a written order after two prior revocation hearings, and the trial court stated at both hearings that defendant was continuing on probation. Dulin v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 167 (Ky. Ct. App. 2012).
Trial courts properly denied defendants'  motions to amend their criminal sentences because, while they were not able to anticipate the changes to the statutory revocation procedures, each of them pleaded guilty to sex offenses and sought removal of the conditional discharge, the criminal rule had to be considered before the civil rule, and their punishment did not become stricter and their right to due process was not diminished. Martin v. Commonwealth, — S.W.3d —, 2014 Ky. App. LEXIS 60 (Ky. Ct. App. 2014).
52. — Writ Coram Nobis.
At common law a writ of error “coram nobis” or, as it is sometimes termed “coram vobis,” was one of the direct proceedings for setting aside a judgment with the unvarying test of the right to this writ being mistake or lack of knowledge of facts inhering in the judgment itself, and it was available to obtain a review of a judgment by the court which entered it where it appeared that certain mistakes of fact had occurred which had not been put in issue or passed upon by the court. Ford v. Commonwealth, 312 Ky. 718, 229 S.W.2d 470, 1950 Ky. LEXIS 743 (Ky. 1950) (decided under prior rule).
The defendant was not entitled to a writ of coram nobis where the writ was based upon the same alleged error that was before the court on his motion for a new trial. Ford v. Commonwealth, 312 Ky. 718, 229 S.W.2d 470, 1950 Ky. LEXIS 743 (Ky. 1950) (decided under prior rule).
Writ of coram nobis would lie where defendant desired to bring some new fact before the court which could not be presented by motion for new trial, appeal or other existing statutory proceeding. Ford v. Commonwealth, 312 Ky. 718, 229 S.W.2d 470, 1950 Ky. LEXIS 743 (Ky. 1950) (decided under prior rule).
This rule did not extend the scope of the remedy of coram nobis nor add additional grounds of relief. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956).
“Coram nobis” is an extraordinary and residual remedy to correct or vacate a judgment upon facts or grounds not appearing on face of record and not available by appeal or otherwise, which were not discovered until after rendition of judgment without fault of party seeking relief. Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958); Hamm v. Mansfield, 317 S.W.2d 172, 1958 Ky. LEXIS 78 (Ky. 1958), cert. denied, 359 U.S. 928, 79 S. Ct. 611, 3 L. Ed. 2d 630, 1959 U.S. LEXIS 1456 (1959).
The writ of coram nobis would apply to correct errors of fact only and not errors of law. Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958).
The remedies formerly available by way of coram nobis and audita querela are preserved in this rule. Balsley v. Commonwealth, 428 S.W.2d 614, 1967 Ky. LEXIS 524 (Ky. 1967), overruled, Commonwealth v. Hale, 96 S.W.3d 24, 2003 Ky. LEXIS 15 (Ky. 2003), overruled in part, Commonwealth v. Hale, 96 S.W.3d 24, 2003 Ky. LEXIS 15 (Ky. 2003).
This rule was enacted as a substitute for the common-law writ of coram nobis, and while the remedies formerly available in criminal cases by writ of coram nobis have been preserved, the remedies have not been extended, but have been limited by the language of this rule. Gross v. Commonwealth, 648 S.W.2d 853, 1983 Ky. LEXIS 234 (Ky. 1983).
53. — — Abolished.
The writ of coram nobis in civil cases only has been abolished and the remedy is now provided by this rule. Morris v. Thomas, 275 S.W.2d 423, 1954 Ky. LEXIS 1251 (Ky. 1954).
Although this rule abolished writs of coram nobis, a petition for a writ of coram nobis will be treated as a request for relief under this rule. Sherrill v. Commonwealth, 323 S.W.2d 586, 1959 Ky. LEXIS 333 (Ky. 1959).
Although writs of coram nobis have been abolished by this rule, the object of such writs can now be sought by a motion under this rule or by an independent action. Wallace v. Commonwealth, 327 S.W.2d 17, 1959 Ky. LEXIS 65 (Ky. 1959).
Writs of coram nobis have been expressly abolished, but the object of such a writ can now be sought by motion or by an independent action under this rule, although the granting of such relief is a matter of sound judicial discretion. Bradley v. Commonwealth, 347 S.W.2d 532, 1961 Ky. LEXIS 368 (Ky. 1961), cert. denied, 368 U.S. 859, 82 S. Ct. 99, 7 L. Ed. 2d 56, 1961 U.S. LEXIS 709 (1961).
54. — — Treatment of Petition.
Petition for writ of error coram nobis was the equivalent of a civil motion under this rule to set aside the criminal judgment. Underhill v. Thomas, 299 S.W.2d 633, 1957 Ky. LEXIS 419 (Ky. 1957); Commonwealth v. Newsome, 296 S.W.2d 703, 1956 Ky. LEXIS 221 (Ky. 1956).
The trial court properly treated petition for writ of error coram nobis as a petition for relief under this rule. Hamm v. Mansfield, 317 S.W.2d 172, 1958 Ky. LEXIS 78 (Ky. 1958), cert. denied, 359 U.S. 928, 79 S. Ct. 611, 3 L. Ed. 2d 630, 1959 U.S. LEXIS 1456 (1959).
A complaint for a writ of error coram nobis was treated as a substantial compliance with this rule. Wallace v. Commonwealth, 327 S.W.2d 17, 1959 Ky. LEXIS 65 (Ky. 1959).
55. — — Waiver of Errors.
Decision of the Court of Appeals that the circuit court improperly granted defendant's petition for a writ of error coram nobis to set aside his conviction for having carnal knowledge of a female under 18 years of age does not preclude a subsequent application for a writ upon other grounds. Commonwealth v. Newsome, 296 S.W.2d 703, 1956 Ky. LEXIS 221 (Ky. 1956).
Coram nobis will not lie where advantage could have been taken of alleged error at trial, as where the facts complained of were known before or at trial, or, by due diligence, could have been ascertained. Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957).
Defendant was not entitled to a writ of coram nobis to set aside a conviction on grounds that a deputy sheriff served on the grand jury which returned the indictment against the defendant and that his rights were prejudiced by improper remarks supposedly made by the trial judge in the presence of the jury when the defendant and his counsel were outside the courtroom because when defendant appealed from the judgment of conviction he had ample opportunity to include in the appeal all the alleged errors he complained of in his petition for a writ of coram nobis. Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957).
56. — — Time Limit.
A motion under this rule in lieu of a petition for a writ of coram nobis to set aside a judgment of conviction must be made within a reasonable time after the rendition of the judgment. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956).
A criminal conviction based on perjured testimony can be a reason of an extraordinary nature justifying relief pursuant to clause (f) and subject to the reasonable time limitation of the rule. Commonwealth v. Spaulding, 991 S.W.2d 651, 1999 Ky. LEXIS 57 (Ky. 1999).
There was no abuse of discretion in a trial court's determination that a CR 60.02(f) motion was untimely. Claims for relief under RCr 11.42 and RCr 10.06, which were meritless or untimely, did not constitute a reason of an extraordinary nature justifying relief under CR 60.02(f). Commonwealth v. Carneal, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008), cert. denied, Carneal v. Kentucky, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 5932 (U.S. Oct. 5, 2009).
57. — — Pendency of Appeal.
It is improper to seek a writ of coram nobis while an appeal of the case is pending, even if the writ is sought on grounds which would not be available in the appeal itself. Collins v. Commonwealth, 297 S.W.2d 54, 1956 Ky. LEXIS 16 (Ky. 1956), cert. denied, 355 U.S. 816, 78 S. Ct. 16, 2 L. Ed. 2d 32, 1957 U.S. LEXIS 380 (1957).
58. — — Principles in Considering.
Movants could not obtain the relief sought under a petition for a writ of error coram nobis without meeting the burden of establishing to the satisfaction of the court that relief should be granted in accordance with recognized coram nobis principles. Underhill v. Thomas, 299 S.W.2d 633, 1957 Ky. LEXIS 419 (Ky. 1957).
Coram nobis was a remedy available to obtain a new trial in a criminal case on a showing of conditions which established that the original trial was tantamount to none at all because a miscarriage of justice had effectually deprived the defendant of life, liberty or property without due process of law. Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958).
Petition for writ of coram nobis was properly treated as one instituted under this rule, by which relief may be granted only upon recognized and limited coram nobis principles. Green v. Commonwealth, 309 S.W.2d 178, 1958 Ky. LEXIS 338 (Ky. 1958).
Motion to obtain relief from judgment of conviction under this rule may be granted only on recognized and limited coram nobis principles. Hamm v. Mansfield, 317 S.W.2d 172, 1958 Ky. LEXIS 78 (Ky. 1958), cert. denied, 359 U.S. 928, 79 S. Ct. 611, 3 L. Ed. 2d 630, 1959 U.S. LEXIS 1456 (1959); Meredith v. Commonwealth, 312 S.W.2d 460, 1958 Ky. LEXIS 227 (Ky. 1958).
The principles connected with the issuance of the common-law writ of coram nobis are applicable to the motion or independent action authorized by this rule. Wallace v. Commonwealth, 327 S.W.2d 17, 1959 Ky. LEXIS 65 (Ky. 1959).
Where the only newly discovered facts set forth in defendant's complaint for a writ of error coram nobis involved a statement made by a witness prior to the trial which was inconsistent with her testimony under oath at the trial, such facts did not meet the requirements for a common-law writ of coram nobis so that the trial court properly dismissed the complaint. Wallace v. Commonwealth, 327 S.W.2d 17, 1959 Ky. LEXIS 65 (Ky. 1959).
59. — — — Conclusive Character of Evidence.
A motion under this rule in lieu of a petition for a writ of coram nobis may be used to set aside a criminal judgment only in extraordinary and emergency cases where the showing made is of such a conclusive character as to indicate the verdict most probably would not have been rendered and there is a strong probability of a miscarriage of justice. Harris v. Commonwealth, 296 S.W.2d 700, 1956 Ky. LEXIS 220 (Ky. 1956).
A criminal judgment may be set aside only in extraordinary cases where the showing made is of such a conclusive character as to indicate that the verdict most probably would not have been rendered and that there is a strong probability of a miscarriage of justice. Underhill v. Thomas, 299 S.W.2d 633, 1957 Ky. LEXIS 419 (Ky. 1957).
Generally, a writ of coram nobis can be issued for vacating of a criminal judgment only upon facts discovered by petitioner after he exhausted all other judicial processes, where such facts could not have been previously discovered by his exercise of due diligence, and where it was definitely certain that such facts, if they had been previously discovered and presented, would have produced or resulted in a different judgment. Wallace v. Commonwealth, 327 S.W.2d 17, 1959 Ky. LEXIS 65 (Ky. 1959).
A voluntary affidavit of rape victim that there was no actual penetration by defendant during his attack upon her and that the charge against him should have been attempted rape falls short of the conclusive character as to indicate that the verdict most probably would not have been rendered and that there is a strong probability of a miscarriage of justice so that the trial judge properly denied defendant's motion for relief in the nature of coram nobis under this rule. Meland v. Commonwealth, 328 S.W.2d 161, 1959 Ky. LEXIS 99 (Ky. 1959).
Change of one witness's testimony from that given at the murder trial supposedly because she was coerced by the victim's family was not of such a conclusive character that the verdict most probably would not have been rendered in view of the nature of the rest of the testimony produced at the trial. McIntosh v. Commonwealth, 343 S.W.2d 574, 1961 Ky. LEXIS 423 (Ky. 1961).
60. — — — Indictment.
The trial court properly refused to grant the defendant relief under this rule on a coram nobis type petition where the defendant's evidence consisted of the depositions of nine (9) grand jurors to the effect that they did not recall returning the indictment against him, since the indictment was regular in form and properly returned and the rule is that such an indictment cannot be impeached by the grand jurors. Sherrill v. Commonwealth, 323 S.W.2d 586, 1959 Ky. LEXIS 333 (Ky. 1959).
61. — — — Competency of Counsel.
Inexperience, incompetency and inefficiency of counsel are not grounds for granting coram nobis. Meredith v. Commonwealth, 312 S.W.2d 460, 1958 Ky. LEXIS 227 (Ky. 1958).
Inmate was entitled to relief because trial counsel's gross misadvice or nonadvice concerning parole eligibility may have amounted to ineffective assistance of counsel worthy of postconviction relief. All parties operated under the misapprehension that the inmate was not subject to violent offender status because the plea offer recommended probation and his sentence was probated, in violation of KRS 439.3401(3). Jacobi v. Commonwealth, — S.W.3d —, 2011 Ky. App. LEXIS 83 (Ky. Ct. App. 2011), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 314 (Ky. June 12, 2013).
62. — — — Lack of Counsel.
Where an attack on the verity of public records was made after a period of greater than 20 years from their entry, a mere allegation of lack of counsel, accompanied by affidavits not purporting to be based on positive representations that the records were inaccurate or false, was an insufficient showing to warrant an evidentiary hearing. Ringo v. Commonwealth, 455 S.W.2d 49, 1970 Ky. LEXIS 239 (Ky. 1970).
63. — Guilty Pleas.
The extraordinary relief available under CR 60.02 supplements but does not duplicate relief under RCr 11.42, and CR 60.02 does not provide a means of evading the limitations period of RCr 11.42. Carneal v. Commonwealth, — S.W.3d —, 2006 Ky. App. LEXIS 157 (Ky. Ct. App. 2006), aff'd in part, rev'd in part, 274 S.W.3d 420, 2008 Ky. LEXIS 294 (Ky. 2008).
Defendant's motion to vacate a judgment of conviction under CR 60.02 was denied because the failure to advise defendant of the deportation consequences of defendant's guilty plea did not constitute “extraordinary circumstances justifying relief” based on existing case law as those were collateral consequences of a guilty plea. Reyna v. Commonwealth, 217 S.W.3d 274, 2007 Ky. App. LEXIS 60 (Ky. Ct. App. 2007).
Trial court properly denied defendant's request for a new sentencing hearing pursuant to CR 60.02(e) and RCr 11.42, as the decision in Roper v. Simmons,  543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 2d 1, 2005 U.S. LEXIS 2200 (2005) applied only to instances in which the death penalty was imposed on defendants under 18 years of age at the time a murder was committed; since defendant was not sentenced to death, defendant failed to provide any factual or legal basis for relief from his sentence. McStoots v. Commonwealth, 245 S.W.3d 790, 2007 Ky. App. LEXIS 232 (Ky. Ct. App. 2007), cert. denied, McStoots v. Kentucky, — U.S. —, 129 S. Ct. 139, 172 L. Ed. 2d 105, 2008 U.S. LEXIS 7216 (2008).
Denial of defendant's motion for a new sentencing hearing after defendant's guilty plea to murder and robbery was proper despite the fact that defendant, who was age 17 when indicted, entered into the plea to avoid the possibility of receiving the death penalty, and a later decision of the United States Supreme Court held that execution of persons who were under the age of 18 at the time of their offenses was unconstitutional; a guilty plea waived all defenses and did not become vulnerable based on later judicial decisions. Denton v. Commonwealth, — S.W.3d —, 2007 Ky. App. LEXIS 245 (Ky. Ct. App. 2007), review denied and ordered not published, 2008 Ky. LEXIS 57 (Ky. 2008).
Because defendant could not seek relief pursuant to RCr 11.42 after defendant's probation expired, and because defendant's voluntary, knowing, and intelligent guilty plea waived the opportunity to attack defendant's conviction under CR 60.02, the motions were properly denied. Parrish v. Commonwealth, 283 S.W.3d 675, 2009 Ky. LEXIS 48 (Ky. 2009).
64. — Right to Counsel.
A defendant who moved under this rule for relief from a criminal conviction was not entitled to appoint counsel for such proceedings, where the movant was not seeking post-conviction relief from the judgment of conviction for which he was then being detained, but from a conviction which occurred over five (5) years previously. Gross v. Commonwealth, 648 S.W.2d 853, 1983 Ky. LEXIS 234 (Ky. 1983).
By the time Padilla v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284, 2010 U.S. LEXIS 2928 (2010) was rendered, appellant's conviction had long been final. Therefore, pursuant to Chaidez v. United States, 133 S. Ct. 1103, 185 L. Ed. 2d 149, 2013 U.S. LEXIS 1613 (2013) (which held Padilla did not have retroactive application), he could not sustain a claim under Padilla and the court was required to affirm the opinion upholding the order denying his motion to set aside his conviction, albeit on a different ground. Al-Aridi v. Commonwealth, 404 S.W.3d 210, 2013 Ky. App. LEXIS 97 (Ky. Ct. App. 2013).
65. — Hearing.
The trial court did not err in failing to hold an evidentiary hearing on defendant's motion under this rule, where the defendant conceded that he did not request a hearing; the failure to conduct a hearing did not constitute palpable error which affected defendant's substantial rights. Land v. Commonwealth, 986 S.W.2d 440, 1999 Ky. LEXIS 13 (Ky. 1999).
66. — Persistent Felony Offender.
Any attack on a prior conviction which is used to enhance a sentence or to designate the defendant as a habitual offender must be made prior to the imposition of the enhanced sentence. In other words, in order to attack the sentence or conviction used as the basis for a persistent felony offender sentence, the defendant must raise any claims concerning the infirmities of the underlying conviction during the PFO hearing; otherwise, the defendant is thereafter barred from raising those claims. Logsdon v. Scroggy, 595 F. Supp. 626, 1984 U.S. Dist. LEXIS 23242 (W.D. Ky. 1984).
Trial court properly denied defendant's CR 60.02 motion, seeking dismissal of his conviction for being a second-degree persistent felony offender (PFO-2nd) because any one of defendant's five prior felony convictions could have been used to support his conviction for possession of a handgun by a convicted felon, and any remaining prior felony conviction could have then been used to support his PFO-2nd conviction. Contrary to defendant's contention, KRS 532.080(4) did not apply as it applied only to PFO-1st convictions, not PFO-2nd. Bates v. Commonwealth, 270 S.W.3d 410, 2008 Ky. App. LEXIS 314 (Ky. Ct. App. 2008).
67. — Other Ample Evidence.
Affidavit from prosecution's expert witness indicating that he was mistaken in asserting at trial of defendant convicted of murder that blood stain on defendant's boots could not have belonged to defendant, given the existence of ample evidence upon which jury could have based its verdict and the fact that expert was effectively cross-examined by defense counsel, was insufficient to support CR 60.02 motion to  set aside verdict. Brown v. Commonwealth, 932 S.W.2d 359, 1996 Ky. LEXIS 85 (Ky. 1996).
68. — Jail Time Credit.
Because the trial court failed to hold a hearing before finding defendant in contempt, and because defendant was clearly entitled to credit under KRS 532.120(3) for the time served in jail while in a drug program, the court erred in denying defendant's CR 60.02 motion for postjudgment relief. Nicely v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 54 (Ky. Ct. App. 2009).
Defendant remained entitled to the 3,086 days of presentence confinement credit originally awarded by the trial court because, although the Department of Corrections (DOC) asserted that there was an error in calculation of presentence confinement credit, under former KRS 532.120(3), as it then existed, the responsibility to award credit belonged exclusively to the trial court, the DOC did not have the power to set or modify presentencing custody credit, and its attempt to do so was an invalid usurpation of the trial court's power; defendant thus remained entitled to the 3,086 days of credit originally awarded. At this point in time and in this instance, the trial court also lacked the authority to correct any error in defendant's presentencing custody credit as, under CR 59.05, the trial court lost jurisdiction to amend its judgment ten days after entry, and neither RCr P. 10.10 nor CR 60.02 could have been used to correct this sort of judicial error. Bard v. Commonwealth, 359 S.W.3d 1, 2011 Ky. LEXIS 154 (Ky. 2011), rehearing denied, — S.W.3d —, 2012 Ky. LEXIS 218 (Ky. Feb. 23, 2012).
CR 60.02 did not authorize a trial court to correct an alleged error in the calculation of defendant's presentencing custody credit six years after defendant was sentenced because any error in the discretionary calculation of presentencing custody credit was a judicial error, which could not be corrected under CR 60.02. Bard v. Commonwealth, — S.W.3d —, 2011 Ky. LEXIS 675 (Ky. 2011).
69. Appeal.
An order vacating a judgment and granting a new trial was a final order from which an appeal would lie. Crowe v. Crowe, 264 Ky. 603, 95 S.W.2d 251, 1936 Ky. LEXIS 372 (Ky. 1936) (decided under prior rule).
Plaintiff could not appeal an order granting defendant a new trial, since the new trial was not granted in an independent action filed therefor and was not a final order such as would sustain an appeal. Rose v. Edmonds, 271 Ky. 36, 111 S.W.2d 427, 1937 Ky. LEXIS 189 (Ky. 1937) (decided under prior rule).
The trial court erred in granting defendant a new trial on her second motion for a new trial after the court had dismissed her first motion for a new trial, since her remedy was to appeal from the dismissal of the first motion. Wilhoit v. Nicely, 280 Ky. 793, 134 S.W.2d 615, 1939 Ky. LEXIS 202 (Ky. 1939) (decided under prior rule).
An order either sustaining or denying a motion for a new trial under this rule is a final order and is appealable as such. Hardin v. Waddell, 316 S.W.2d 367, 1958 Ky. LEXIS 46 (Ky. 1958).
The Court of Appeals will not initially entertain a motion under this rule attacking a judgment after there has been a final decision by the Court of Appeals unless a motion was made under this rule in the trial court. Taylor v. Mills, 320 S.W.2d 111, 1958 Ky. LEXIS 8 (Ky. 1958).
While an order granting a new trial under this rule is not final and therefore not appealable, an order denying relief under this rule is final and appealable. Hackney v. Hackney, 327 S.W.2d 570, 1959 Ky. LEXIS 75 (Ky. 1959).
Court of Appeals has jurisdiction over timely appeal from denial of husband's motion under this rule to modify the amount of monthly alimony payments he is required to make under a divorce decree. Gann v. Gann, 347 S.W.2d 540, 1961 Ky. LEXIS 372 (Ky. 1961).
Since a motion to vacate or modify a judgment is essentially a continuation or reopening of the same proceeding that culminated in the judgment under attack, it is incumbent upon counsel to see that the appellate record is adequate to insure an adequate review. Fanelli v. Commonwealth, 423 S.W.2d 255, 1968 Ky. LEXIS 479 (Ky. 1968).
Where condemnee moved to vacate condemnation judgment and failed to appeal denial of motion, judgment became final and could not be reversed upon transfer to circuit court under KRS 416.070 (repealed) as that proceeding was solely to try title of condemnee and determine his rights to proceeds. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
A direct appeal is limited to trial and sentencing errors in the record and does not encompass relief generated from subsequent events which may render the judgment unenforceable; if the criminal defendant was entitled to relief from enforcement of the judgment because of what happened subsequently, his pathway would have been by writ of habeas corpus or by proceeding under this rule. Commonwealth v. Hayes, 734 S.W.2d 467, 1987 Ky. LEXIS 224 (Ky. 1987).
Although defendant had been sentenced to 40 years imprisonment, because it was not a death sentence, neither CR 74.02, Ky. Const. § 110(2)(b), nor the language in Skaggs deprived the Kentucky Court of Appeals of authority to decide defendant's appeals of the trial court's denial of defendant's post-conviction motions. Cardine v. Commonwealth, 102 S.W.3d 927, 2003 Ky. LEXIS 66 (Ky. 2003).
Court of appeals erred when it found that, because a husband did not object to a domestic relations commissioner's recommendation that his motion for relief from the trial court's judgment adopting a settlement agreement in a divorce action be overruled, it was required to dismiss the husband's appeal from the trial court's judgment adopting the commissioner's recommendation. Herndon v. Herndon, 139 S.W.3d 822, 2004 Ky. LEXIS 88 (Ky. 2004).
Court of Appeals erred when it found that, because a husband did not object to a domestic relations commissioner's recommendation that his motion for relief from the trial court's judgment adopting a settlement agreement in a divorce action be overruled, it was required to dismiss the husband's appeal from the trial court's judgment adopting the commissioner's recommendation. Herndon v. Herndon, 139 S.W.3d 822, 2004 Ky. LEXIS 88 (Ky. 2004).
70. — Order Setting Aside Judgment.
A judgment setting aside a former judgment and reopening the case for further proceedings on a motion under this rule alleging surprise, lack of notice, misconduct of opposing counsel, unavoidable casualty and misfortune was not a final judgment because it did not finally determine any claim and therefore was not appealable. Hackney v. Hackney, 327 S.W.2d 570, 1959 Ky. LEXIS 75 (Ky. 1959).
An order in a separate proceeding setting aside the judgment in the original action was not an appealable order. Brumley v. Lewis, 340 S.W.2d 599, 1960 Ky. LEXIS 56 (Ky. 1960).
The final and appealable character of an order setting aside a judgment should be tested on the basis of “whether the order grants or denies the ultimate relief sought in the action or requires further steps to be taken in order that the parties' rights may be finally determined.” Brumley v. Lewis, 340 S.W.2d 599, 1960 Ky. LEXIS 56 (Ky. 1960).
An appeal from an order overruling a motion to vacate judgment should include a copy of the judgment to which it relates. Fanelli v. Commonwealth, 423 S.W.2d 255, 1968 Ky. LEXIS 479 (Ky. 1968).
An order setting aside a judgment more than a year old pursuant to the “reason of an extraordinary nature” provision of CR 60.02(f) is subject to immediate appellate review to ensure that CR 60.02(f) has not been invoked to, in effect, evade the one-year limitations period CR 60.02 imposes on claims appropriately regarded as falling under CR 60.02 (a), (b), or (c). Asset Acceptance, LLC v. Moberly, 241 S.W.3d 329, 2007 Ky. LEXIS 269 (Ky. 2007).
Because circuit clerks did not have a duty to track down attorneys who had moved offices without giving notice to the court in order for the court to satisfy the notice provision of CR 77.02(2), an order  dismissing an employee's action against the employee's employer for want of prosecution did not have to be set aside pursuant to CR 60.02. Honeycutt  v. Norfolk S. Ry. Co., 336 S.W.3d 133, 2011 Ky. App. LEXIS 50 (Ky. Ct. App. 2011).
71. — Order Refusing to Set Aside.
An order denying a motion for new trial under this rule is appealable because such a motion in effect initiates a new proceeding. White v. Hardin County Board of Education, 307 S.W.2d 754, 1957 Ky. LEXIS 102 (Ky. 1957).
Trial court properly denied a hospital's motion to vacate the punitive damages awarded to an executrix where the executrix was permitted to introduce into evidence the full medical expenses billed, rather than the lesser amount actually payable to the healthcare providers including reductions under contracts through the Medicare program, as excluding evidence on the full amount of the hospital expenses would have unfairly prejudiced the pain and suffering claim by affecting the perception of the extent of treatment accorded the decedent; the trial court acted properly in allowing the executrix to introduce the full amount of the medical expenses billed and then reducing the judgment to the amount payable to the providers following the trial. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
72. — Waiver.
An appeal will not lie from an order overruling a motion to set aside a judgment on the ground that it was entered at a trial held without notice to defendant, although the defendant had seasonably filed answer to the complaint, because the defendant failed to file in circuit court a notice of appeal as required by subsection (2) of CR 73.02. Carolina Casualty Ins. Co. v. Gross, 305 S.W.2d 925, 1957 Ky. LEXIS 351 (Ky. 1957).
73. — Finality of Judgment.
A motion under this rule does not affect the finality of the judgment or suspend its operation. Lewallen v. Commonwealth, 584 S.W.2d 748, 1979 Ky. App. LEXIS 447 (Ky. Ct. App. 1979).
An ex-wife failed to show that the property settlement between her and her ex-husband should be set aside as fraudulent or unconscionable. She failed to prove that her husband concealed or attempted to conceal information relating to the value of his medical practice or of their property, and she could have obtained such information through formal discovery in lieu of settling. The settlement, which provided that the ex-husband would assume the large debt the couple had accrued and pay the ex-wife $29,000 yearly, $7,000 yearly from his medical practice, car payments, and half the household furnishings, jewelry, and furs, was not unconscionable; further, relief is not available under Rule 60.02(f) unless the grounds for relief are not recognized under sections (a), (b), (c), (d), or (e) of the rule, and, here, her fraud claim failed under Rule 60.02(d). McMurry v. McMurry, 957 S.W.2d 731, 1997 Ky. App. LEXIS 139 (Ky. Ct. App. 1997).
74. Formal Denial.
The absence of a formal denial of the contentions included in motion to vacate judgment did not result in validating them by default in view of the application of this rule, CR 6.04 and CR 43.12. St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973).
75. Corporate Agent.
A credibility issue is created when a corporate process agent admits receiving a registered letter from the secretary of state containing documents revealing the institution of a lawsuit and later testifies that he told the personal defendant whom he knew and to whom the letter was addressed that he opened the letter and discarded it as junk mail. Cox v. Rueff Lighting Co., 589 S.W.2d 606, 1979 Ky. App. LEXIS 482 (Ky. Ct. App. 1979).
76. Support and Maintenance.
A husband, who was living in Florida at the time the trial court entered a decree of legal separation, would not be bound by a subsequent judgment of the court that the husband had removed himself from the jurisdiction of the court for the purpose of avoiding support and maintenance of the children, until it was determined on the basis of a due process evidentiary hearing that his removal from Kentucky was motivated in a substantial degree by an intent to avoid the authority of Kentucky courts to act against him in the matter of child support. Tally v. Tally, 603 S.W.2d 486, 1980 Ky. LEXIS 249 (Ky. 1980).
Denial of the father's CR 60.02 motion to  terminate his support obligation for the child was proper because he knew that he was not the child's biological father yet he continued to act emotionally and fiscally as her father for almost 11 years; furthermore, the child knew that he was not her biological father but that he maintained his relationship with her. The best interest of the child must prevail and consequently, adequate child support and supportive parenting from a legal, albeit not biological, father, was in the child's best interests. Hughes v. Hughes, — S.W.3d —, 2013 Ky. App. LEXIS 5 (Ky. Ct. App. 2013), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 126 (Ky. Apr. 17, 2013).
77. Service.
Where the ownership of certain land was not merely the basis for bringing the nonresident defendants into court but rather, as acknowledged in the defendants' CR 60.02 motion, was the subject matter of this action, constructive service through the warning order procedure was proper for the nonresident claimants. Field v. Evans, 675 S.W.2d 3, 1983 Ky. App. LEXIS 370 (Ky. Ct. App. 1983).
Where service upon a foreign insurer by the Secretary of State failed to conform to the service of process required under KRS 304.3-230(5) which requires that service be mailed to the foreign insurer's designated agent, the Court of Appeals concluded that default judgment entered by the trial court against the foreign insurer was void under this rule for want of personal jurisdiction. Foremost Ins. Co. v. Whitaker, 892 S.W.2d 607, 1995 Ky. App. LEXIS 21 (Ky. Ct. App. 1995).
78. — Last Known Address.
Substantial evidence was presented to support the circuit court's finding that an address was the last known address of husband where it was undisputed that the parties had lived at that address at some point during their marriage, where water and electric service at the residence continued in the husband's name, and where a copy of the circuit court's decree of divorce and custody was served upon the husband at that address. Karahalios v. Karahalios, 848 S.W.2d 457, 1993 Ky. App. LEXIS 39 (Ky. Ct. App. 1993).
Wife did not commit fraud by not giving the warning order attorney the addresses of husband's Tennessee lawyer, the restaurant operated by him, or his brother; CR 4.06 requires only that the plaintiff state the last known address of the defendant. Karahalios v. Karahalios, 848 S.W.2d 457, 1993 Ky. App. LEXIS 39 (Ky. Ct. App. 1993).
79. Assertion of Exemption.
When a judgment debtor wishes to assert an exemption to execution and levy, he may file a motion in the action in which he acquired such status, and he need not file a completely separate and distinct new action. Howard v. Miller, 685 S.W.2d 548, 1985 Ky. LEXIS 209 (Ky. 1985).
80. Attorney's Fees.
While the findings of the trial court or the record did not justify relief under the demanding standards of clause (f) of this rule, there were sufficient findings to support the award of an attorney's fee pursuant to KRS 403.220. Bishir v. Bishir, 698 S.W.2d 823, 1985 Ky. LEXIS 276 (Ky. 1985).
81. Judicial Errors or Mistakes.
Relief under this rule is not available for judicial errors or mistakes. McMillen v. Commonwealth, 717 S.W.2d 508, 1986 Ky. App. LEXIS 1228 (Ky. Ct. App. 1986).
Trial court erroneously granted Commonwealth's motion under CR 60.02 to vacate a sentence imposed on defendant; Rule 60.02 could not be used to correct judicial error, and relief could have been sought through direct appeal. Winstead v. Commonwealth, 327 S.W.3d 479, 2010 Ky. LEXIS 289 (Ky. 2010).
82. Collateral Attack.
Collateral attack on a prior judgment must be made in the court in which it was obtained; thus, the court was not required to consider the defendant's allegations of ineffective assistance of counsel at three (3) previous trials in a different court. Corbett v. Commonwealth, 717 S.W.2d 831, 1986 Ky. LEXIS 288 (Ky. 1986).
Whether the defendant was eligible for probation or not was immaterial in this case in that the issue did not appear on the face of the record and was not challenged by the defendant at the sentencing hearing. Therefore, the issue was barred from any collateral attack whether by this rule or otherwise. Commonwealth v. Gross, 936 S.W.2d 85, 1996 Ky. LEXIS 105 (Ky. 1996).
Adoption decree granted to a biological parent's same-sex life partner was not subject to attack because, despite the adoption's procedural irregularities, the one-year adoption annulment period in KRS 199.540(2) had passed; however, a joint custody order for the same child was challengeable under CR 60.02 because the Family Court lacked subject matter jurisdiction to grant the adoption in the first place. S.J.L.S. v. T.L.S., 265 S.W.3d 804, 2008 Ky. App. LEXIS 282 (Ky. Ct. App. 2008).
83. Motion Necessary.
While a district court can, upon motion, properly set aside an order pursuant to CR 60.02(e) where no such motion is made by either party, the matter is not before the district court “on motion” as required by the plain language of CR 60.02. Thus, the district court's order becomes final 10 days after its entry, and it is axiomatic that a court loses jurisdiction once its judgment is final. After its judgment becomes final, the district court is without jurisdiction to reconsider its order. Young v. U.S. Bank, Inc., 343 S.W.3d 618, 2011 Ky. App. LEXIS 117 (Ky. Ct. App. 2011).
There is no authority for a court to modify a final order on CR 60.02 grounds absent a motion filed by a party. Young v. U.S. Bank, Inc., 343 S.W.3d 618, 2011 Ky. App. LEXIS 117 (Ky. Ct. App. 2011).
84. Motion Not Necessary.
Where without the assistance of counsel, and without reopening their divorce judgment pursuant to this rule or CR 60.03 the parties entered a written agreement modifying certain terms in their original Property Settlement Agreement, this modification, contained in a letter and signed and dated by both parties, was permissible, since under ordinary circumstances parties may settle their legal differences in a civil action by agreement, and this is so regardless of whether such settlement is entered into before the suit goes to trial or after a final judgment has been entered in the matter, and may be done without first consulting the court for permission. Brown v. Brown, 796 S.W.2d 5, 1990 Ky. LEXIS 87 (Ky. 1990).
85. Agreement of Parties.
Since KRS 199.470(3) clearly requires that the child reside with the petitioner continuously for at least 90 days prior to the filing for adoption, such mandate is a prerequisite to the trial court's exercise of jurisdiction to hear the petition for adoption, and the parties may not by agreement, estoppel or otherwise confer subject matter jurisdiction upon the court; thus, where child had not continuously resided with petitioners for 90 days prior to filing of the petition, such adoption was void for lack of jurisdiction. Day v. Day, 937 S.W.2d 717, 1997 Ky. LEXIS 9 (Ky. 1997).
86. Change of Attitude and Character of Inmate.
Claim of defendant convicted of murder and sentenced to death that his sentence should be commuted to life imprisonment because his attitude and character have changed during his 16 years of confinement, that he has been a model prisoner and a religious convert, must fail, for even if these facts were proven they would afford no basis for relieving defendant from the punishment legally imposed for the crimes he has committed. McQueen v. Commonwealth, 948 S.W.2d 415, 1997 Ky. LEXIS 77 (Ky. 1997).
87. Power of Court to Set Aside Judgment.
A judicial sale may have been set aside when a proper case was presented by way of direct proceeding brought for the purpose, provided the grounds be sufficient to justify the court in applying equitable relief. Maynard v. Maynard, 292 Ky. 638, 167 S.W.2d 853, 1943 Ky. LEXIS 728 (Ky. 1943), dismissed, 295 Ky. 399, 174 S.W.2d 710, 1943 Ky. LEXIS 260 (1943) (decided under prior rule).
The trial court erred in setting aside a portion of a judgment it deemed erroneous where the allegations of the petition to enjoin the enforcement of the judgment were insufficient to justify the granting of a new trial, where there was no allegation of fraud by the successful party, and where the petition failed to allege the defense that would have been interposed if the judgment had not been rendered. McKim v. Smith, 294 Ky. 835, 172 S.W.2d 634, 1943 Ky. LEXIS 540 (Ky. 1943) (decided under prior rule).
The chancellor erred in setting aside a judgment denying husband a divorce on the grounds that the parties were not residents of Kentucky since the court had lost jurisdiction and had no right to set aside the judgment, and there was nothing in the record on which to base a contention that the judgment set aside was void. Hodge v. Hodge, 302 Ky. 356, 194 S.W.2d 362, 1946 Ky. LEXIS 630 (Ky. 1946) (decided under prior rule).
Procedure to obtain relief from a judgment must be made in the court that rendered the judgment. State Highway Com. v. Dotson, 307 Ky. 33, 209 S.W.2d 703, 1948 Ky. LEXIS 667 (Ky. 1948) (decided under prior rule).
Where, after commissioner had been directed to distribute balance of estate to creditors but before distribution had been made, at a subsequent term of court, defendants moved to disallow certain claims as parties were dead and no revivor had been entered, court had no power to vacate judgment except in proceeding under former rule that provided for the grounds and procedure for modification of a judgment. Peoples State Bank & Trust Co. v. Hardy, 243 S.W.2d 480, 1951 Ky. LEXIS 1130 (Ky. 1951) (decided under prior rule).
Although a mortgage holder did not appeal within 30 days after the trial court denied its CR 59.05 motion to  alter or amend its judgment determining priority in a foreclosure proceeding, the trial court's grant of a CR 60.02 motion to  vacate the order that had denied the Rule 59.05 motion made the mortgage holder's appeal timely; CR 77.04(4) did  not preclude the trial court from vacating the order based upon a finding that the first mortgage holder did not receive a copy. Cadleway Props., Inc. v. Bayview Loan Servicing, LLC, 338 S.W.3d 280, 2010 Ky. App. LEXIS 168 (Ky. Ct. App. 2010).
CR 60.02 does not vest the trial court with the authority to amend a permanent injunction on the basis of actions taken by one of the parties after that injunction was entered. W. Vale Homeowners'  Ass'n v. Small, 367 S.W.3d 623, 2012 Ky. App. LEXIS 83 (Ky. Ct. App. 2012).
88. — Discretion.
Trial courts were vested with a broad discretion in refusing or granting new trials, and Court of Appeals would not interfere unless it appeared that there had been an abuse of discretion. Benberry v. Cole, 246 S.W.2d 1020, 1952 Ky. LEXIS 660 (Ky. 1952) (decided under prior rule).
89. Motion.
Where a widow participated in the trial of a case concerning alleged jointly owned property, there was no basis to treat her objections and exceptions to the judgment and the commissioner's report as a petition to vacate or modify the judgment. Pugh v. Pugh, 279 Ky. 170, 130 S.W.2d 40, 1939 Ky. LEXIS 253 (Ky. 1939) (decided under prior rule).
90. — Time for Filing.
A litigant may enter a motion for a new trial and appeal from an adverse judgment and may simultaneously or after the appeal file a motion to vacate the judgment, subject to the proviso that he has not availed himself to the same ground in the motion for a new trial. Fillhardt v. Schmidt, 291 Ky. 668, 165 S.W.2d 155, 1942 Ky. LEXIS 283 (Ky. 1942) (decided under prior rule).
Although the plaintiffs filed unsigned motions to vacate the judgments without stating any ground therefor, they were not precluded from afterwards filing a petition in equity to vacate the judgment upon the ground of fraud in obtaining it. Fillhardt v. Schmidt, 291 Ky. 668, 165 S.W.2d 155, 1942 Ky. LEXIS 283 (Ky. 1942) (decided under prior rule).
The trial court properly refused to modify a judgment where the original action had been pending for over 18 years, and the case was thoroughly practiced prior to the death of some of the interested parties and apparently all of the rights of the parties had been fully protected by the judgment. Peoples State Bank & Trust Co. v. Snowden, 249 S.W.2d 736, 1952 Ky. LEXIS 848 (Ky. 1952) (decided under prior rule).
Where a wife waited almost a year before filing for CR 60.02 relief and  during that time she utilized the benefits conferred upon her under the agreement, the trial court did not abuse its discretion in ruling that she did not file her motion for extraordinary relief within a reasonable time. Lawson v. Lawson, 290 S.W.3d 691, 2009 Ky. App. LEXIS 109 (Ky. Ct. App. 2009).
91. — Notice.
Plaintiff was not entitled to relief on his motion to correct a judgment on the ground that it was entered before the action stood for trial because defendants had no notice of the motion. Harris v. Dennis, 248 S.W.2d 420, 1952 Ky. LEXIS 741 (Ky. 1952) (decided under prior rule).
92. Satisfaction of Judgment.
The trial court properly set aside an order confirming a report of sale of land sold to satisfy a default judgment where the plaintiffs satisfied the judgment before the land was sold. Buskirk v. Joseph, 313 Ky. 773, 233 S.W.2d 524, 1950 Ky. LEXIS 978 (Ky. 1950) (decided under prior rule).
93. Valid Defense.
In passing on motions to vacate default judgment, it must have appeared that the movant was able to present a valid defense. Carr Creek Community Center, Inc. v. Home Lumber Co., 276 Ky. 840, 125 S.W.2d 777, 1939 Ky. LEXIS 604 (Ky. 1939) (decided under prior rule).
Defendants were not entitled to have a judgment set aside and a new trial granted where they did not establish a valid defense to the original action. Stephens v. Epperson, 283 Ky. 31, 140 S.W.2d 656, 1940 Ky. LEXIS 282 (Ky. 1940) (decided under prior rule).
94. Failure of Notice.
Where clerk of court failed to notify plaintiff or plaintiff's attorney of date case was set for trial as promised, failure of clerk to fulfill the promise was not ground for new trial under this rule. Summers v. Nipper, 240 S.W.2d 74, 1951 Ky. LEXIS 947 (Ky. 1951) (decided under prior rule).
95. Jurisdiction
Dismissal of a trust beneficiary's appeal as untimely under CR 73.02 was vacated, because the filing of the notice of appeal did not divest the trial court of its right to extend the time for appeal when the notice of appeal was filed within the 40-day window, which was effective to acquire jurisdiction for the appeal. CR 60.02 relief granted in the alternative would have been ineffective to establish jurisdiction in the court of appeals. James v. James, 313 S.W.3d 17,  2010 Ky. LEXIS 111 (Ky. 2010).
96. Issue Already Decided.
In a dispute relating to a letter of credit, a trial court did not err by failing to grant a motion seeking relief under CR 60.02 because the trial court had already considered an owner's position that regarding the time limitation on a letter of credit and that a purchaser was not allowed to draw on such; CR 60.02 was not a vehicle for parties to re-litigate issues that had been previously determined. The owner should have filed a motion under CR 59.05; however, the failure to do so waived any arguments that could have been raised in such a motion. Louisville Mall Assocs., Lp v. Wood Ctr. Props., LLC, 361 S.W.3d 323, 2012 Ky. App. LEXIS 18 (Ky. Ct. App. 2012).
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Rule 60.03.  Independent actions.
Text
Rule 60.02 shall not limit the power of any court to entertain an independent action to relieve a person from a judgment, order or proceeding on appropriate equitable grounds. Relief shall not be granted in an independent action if the ground of relief sought has been denied in a proceeding by motion under Rule 60.02, or would be barred because not brought in time under the provisions of that rule.
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
Kentucky Law Survey, Fortune and Welling, Criminal Procedure, 72 Ky. L.J. 381 (1983-84).
Cited:  Brumley v. Lewis, 340 S.W.2d 599, 1960 Ky. LEXIS 56 (Ky. 1960); St. Matthews v. Roberts, 490 S.W.2d 750, 1973 Ky. LEXIS 644 (Ky. 1973); Thomas v. Commonwealth, 931 S.W.2d 446, 1996 Ky. LEXIS 89 (Ky. 1996).
NOTES TO DECISIONS
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 	2. 	Perjury Action.
 	3. 	Fraud.
 	4. 	Modification of Property Settlement.
 	5. 	Death Penalty Case.
 	6. 	Jurisdiction.
 	7. 	Grounds for Relief.
1. Time for Filing Motion.
A motion to vacate judgment under this rule must be considered with CR 60.02 which requires that an action, to be relieved of a final judgment, must be commenced within a reasonable period of time. Huffaker v. Twyford, 445 S.W.2d 124, 1969 Ky. LEXIS 144 (Ky. 1969).
Where the wife filed independent action seeking a share of the husband's pension plan that was omitted in the divorce decree, the wife could not be granted relief on the ground of mistake, as the wife filed the action 12 years after the divorce decree causing the action to be time barred under CR 60.03. O'Neal v. O'Neal, 122 S.W.3d 588, 2002 Ky. App. LEXIS 2341 (Ky. Ct. App. 2002).
Where the issues raised on a motion to vacate judgment could have been raised in defense to the original litigation ten years prior but were not, the filing was too late to seek equitable relief. Huffaker v. Twyford, 445 S.W.2d 124, 1969 Ky. LEXIS 144 (Ky. 1969).
2. Perjury Action.
Current action seeking relief from the judgment in the original action due to perjury was not an “independent action” under this rule since an independent action is barred if the relief sought would be barred by the one-year statute of limitations contained in CR 60.02. Copley v. Whitaker, 609 S.W.2d 940, 1980 Ky. App. LEXIS 400 (Ky. Ct. App. 1980).
3. Fraud.
Fraud under subdivision (d) of CR 60.02 is not a collateral matter to the original judgment entitling plaintiff to an independent action under this rule where the fraud allegations pertain to perjury and falsified evidence thus bringing the action under the one-year statute of limitations of CR 60.02. Copley v. Whitaker, 609 S.W.2d 940, 1980 Ky. App. LEXIS 400 (Ky. Ct. App. 1980).
4. Modification of Property Settlement.
Where without the assistance of counsel, and without reopening their divorce judgment pursuant to CR 60.02 or this rule the parties entered a written agreement modifying certain terms in their original Property Settlement Agreement, this modification, contained in a letter and signed and dated by both parties, was permissible, since under ordinary circumstances parties may settle their legal differences in a civil action by agreement, and this is so regardless of whether such settlement is entered into before the suit goes to trial or after a final judgment has been entered in the matter, and may be done without first consulting the court for permission. Brown v. Brown, 796 S.W.2d 5, 1990 Ky. LEXIS 87 (Ky. 1990).
5. Death Penalty Case.
Inmate's case against a warden claiming an exemption from the death penalty based on mental retardation was treated as an independent civil action under CR 60.03, despite technical irregularities, because the Kentucky Attorney General was defending the action, and the reviewing court did not want to dismiss the case on technical grounds since it was relating to the death penalty; therefore, the court merely substituted the Commonwealth of Kentucky for the warden. Bowling v. Commonwealth, 163 S.W.3d 361, 2005 Ky. LEXIS 95 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 188 (Ky. 2005), cert. denied, Bowling v. Kentucky, 546 U.S. 1017, 126 S. Ct. 652, 163 L. Ed. 2d 528, 2005 U.S. LEXIS 8412 (2005).
CR 60.02 is the appropriate vehicle for a claim to set aside a death sentence on grounds that a defendant is mentally retarded. Commonwealth v. Paisley, 201 S.W.3d 34, 2006 Ky. LEXIS 241 (Ky. 2006), writ denied, White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
6. Jurisdiction.
A judgment which did not show on its face lack of jurisdiction of subject matter and parties could not be successfully attacked by a collateral proceeding. Bailey v. Wireman, 240 S.W.2d 600, 1951 Ky. LEXIS 989 (Ky. 1951) (decided under prior rule).
7. Grounds for Relief.
Where an estate obtained a judgment declaring that its decedent, killed while working for an uninsured employer, had fathered a child, although the Kentucky Uninsured Employers'  Fund received a copy of the complaint and would have been a proper party to the suit, since under KRS 342.760 it was liable to pay death benefits to the decedent's children, since it failed to intervene it had no equitable basis to bring an independent action under CR 60.03 to set aside the judgment. Uninsured Employers' Fund v. Bradley, 244 S.W.3d 741, 2007 Ky. App. LEXIS 403 (Ky. Ct. App. 2007), rehearing denied, 2008 Ky. App. LEXIS 6 (Ky. Ct. App. 2008).
Trial court exceeded the bounds of its authority in entering an agreed order, because not only was the substance of the order unrelated to the grounds raised in the CR 60.02(f) and CR 60.03 motion, it directly concerned matters involved in the pending appeal. Also, the reasons were neither “extraordinary” as required by CR 60.02(f) or “appropriate” within the meaning of CR 60.03. Young v. Richardson, 267 S.W.3d 690, 2008 Ky. App. LEXIS 232 (Ky. Ct. App. 2008).
Independent action under CR 60.03 by the clients was properly filed to review the attorneys'  alleged misconduct where the clients fully relied upon the attorneys to protect their interests and the attorneys did not. Cunningham v. Abbott, — S.W.3d —, 2011 Ky. App. LEXIS 24 (Ky. Ct. App. 2011).
In a case concerning the propriety of a transfer of assets from two inter vivos trusts that were established by appellant's parents, the trial court did not abuse its discretion by vacating a partial summary judgment pursuant to CR 60.02(f) and 60.03. The partial summary judgment did not result in a just outcome, and the trial court's decision to vacate that judgment did not prejudice either party. Young v. Richardson, — S.W.3d —, 2012 Ky. App. LEXIS 129 (Ky. Ct. App. 2012), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 284 (Ky. May 15, 2013).
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Rule 60.04.  When appeal pending.
Text
If a proceeding by motion or independent action is commenced under Rule 60.02 or 60.03 while an appeal is pending from the original judgment and prior to the time an opinion is rendered by the appellate court, the party commencing such proceeding shall promptly move the appellate court to abate the appeal until a final order is entered therein. When the trial court has entered such final order, the party who moved for abatement shall promptly file with the clerk of the appellate court a certified copy thereof.
History
(Amended effective July 1, 1976.)
Annotations
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 	1. 	In General.
 	2. 	Motion to Vacate.
1. In General.
There is no fixed time as to when “an appeal is pending” and it is not determinable without looking at the facts of an individual case and defining the purpose for which the inquiry is made. Board of Trustees v. Nuckolls, 481 S.W.2d 36, 1972 Ky. LEXIS 211 (Ky. 1972).
Trial court exceeded the bounds of its authority in entering an agreed order, because not only was the substance of the order unrelated to the grounds raised in the CR 60.02(f) and CR 60.03 motion, it directly concerned matters involved in the pending appeal. Also, the reasons were neither “extraordinary” as required by CR 60.02(f) or “appropriate” within the meaning of CR 60.03. Young v. Richardson, 267 S.W.3d 690, 2008 Ky. App. LEXIS 232 (Ky. Ct. App. 2008).
2. Motion to Vacate.
It is not improper to consider a motion to vacate a judgment made pursuant to RCr 10.02 or 11.42 while a direct appeal from the same judgment is pending. Wilson v. Commonwealth, 761 S.W.2d 182, 1988 Ky. App. LEXIS 183 (Ky. Ct. App. 1988).
Rule 60.05.  Writs abolished.
Text
Writs of coram nobis, coram vobis, audita querela, and bills of review and bills in the nature of a bill of review, are abolished, and the procedure for obtaining any relief from a judgment shall be as provided in Rule 60.02 or 60.03.
Annotations
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Rule 61.  Errors — Harmless — Substantial.
Rule 61.01.  Harmless error.
Text
No error in either the admission or the exclusion of evidence and no error or defect in any ruling or order or in anything done or omitted by the court or by any of the parties is ground for granting a new trial or for setting aside a verdict or for vacating, modifying, or otherwise disturbing a judgment or order, unless refusal to take such action appears to the court inconsistent with substantial justice. The court at every stage of the proceeding must disregard any error or defect in the proceeding which does not affect the substantial rights of the parties.
Annotations
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 	19. 	Waiver of Presentence Investigation Report.
 	20. 	Opening Statement.
1. In General.
The trial court may, at every stage of the proceeding, disregard error or defect which does not affect the substantial rights of the parties. Callis v. Owensboro-Ashland Co., 551 S.W.2d 806, 1977 Ky. App. LEXIS 700 (Ky. Ct. App. 1977).
2. Application.
While this rule is primarily for the guidance of trial courts, the Court of Appeals has accepted it as a rule for guidance and will not reverse or modify a judgment except for error which prejudices the substantial rights of the complaining party. Davidson v. Moore, 340 S.W.2d 227, 1960 Ky. LEXIS 23 (Ky. 1960).
Trial court properly entered an amended judgment in favor of the parents in their action to recover the unpaid balances of loans to their son for college and divorce because the trial court's consideration of the parties'  incomes constituted harmless error and the loans not violate the Statute of Frauds where the son intended to borrow money to hire a divorce attorney and repay his parents the next month, the parents obtained a college loan, the benefit of which redounded to the son, and the son's checks referencing the school loan, in combination with the automatic monthly transfers from the son's account to the parents account, constituted written evidence of the verbal agreement. Chin v. Chin, — S.W.3d —, 2016 Ky. App. LEXIS 114 (Ky. Ct. App. 2016).
3. Counterclaim.
The procedural objections raised on the appeal by the husband in an action for absolute divorce did not affect the substantial rights of the parties where it was apparent that the court had considered the merits of the husband's amended complaint before dismissing it and accepting the wife's untimely counterclaim. Alford v. Alford, 317 S.W.2d 887, 1958 Ky. LEXIS 114 (Ky. 1958).
4. Denial of Summary Judgment.
Refusal to review order denying a summary judgment can in no sense prejudice the substantive rights of the party making the motion, since he still has the right to establish the merits of his motion upon the trial of the cause. Bell v. Harmon, 284 S.W.2d 812, 1955 Ky. LEXIS 48 (Ky. 1955).
5. Jury Selection.
The failure of the clerk to call the names of the jurors when no request was made that they be called, at the most, constitutes harmless error, and the judgment of the court rendered upon the verdict of a properly instructed jury would not thereby be prejudicially erroneous. Darlington v. Davis, 437 S.W.2d 489, 1969 Ky. LEXIS 438 (Ky. 1969).
When an error of improperly allocating peremptory challenges is properly preserved, reversal and a new trial should be awarded as a matter of law, inasmuch as the requirement of a showing of actual prejudice effectively nullifies the requirements of the rule on allocation of peremptory challenges. Kentucky Farm Bureau Mut. Ins. Co. v. Cook, 590 S.W.2d 875, 1979 Ky. LEXIS 305 (Ky. 1979).
In action for damages for injuries suffered in collision between truck and ambulance, failure of trial court's refusal to continue trial, where during the voir dire of the jury a prospective juror informed the court that a close relative of hers may have been an insurance adjuster whose company may have been involved in the accidents, was harmless error. Vanhook v. Stanford-Lincoln County Rescue Squad, Inc., 678 S.W.2d 797, 1984 Ky. App. LEXIS 596 (Ky. Ct. App. 1984).
6. Admission of Evidence.
While some of the opinion evidence in the case may have been objectionable as lacking a sufficient foundation, in view of the admitted fact that the plaintiff did suffer substantial damage covered by the insurance policy and the fact that there was adequate competent evidence to support the jury verdict, the error complained of that the court improperly allowed the introduction of incompetent evidence did not justify reversal of judgment. Guardian Underwriters Dept., South Carolina Ins. Co. v. Snider, 318 S.W.2d 39, 1958 Ky. LEXIS 124 (Ky. 1958).
When alleged collateral matter injected into a trial did not affect the jury's findings, it was not prejudicial. Commonwealth, Dep't of Highways v. Stephens, 428 S.W.2d 605, 1968 Ky. LEXIS 718 (Ky. 1968).
Where one witness testified that he had learned from various farmers of jobs the defendant had done and the farmers were not introduced as witnesses, although the testimony was hearsay, the trial court did not base its decision on the testimony and its introduction was not reversible error. Holcomb v. Davis, 431 S.W.2d 881, 1968 Ky. LEXIS 386 (Ky. 1968).
Even though examiner's questions to the impeaching witnesses were objectionable as to form, court was not persuaded that any substantial injustice was done and the form of the questions was not a ground for reversal. Hall v. Hamlin, 484 S.W.2d 853, 1972 Ky. LEXIS 157 (Ky. 1972).
Despite the fact that the objection was sustained and the plaintiff failed to make an avowal after the objection and continued with his course of questioning establishing that the witness had no knowledge of the subject of inquiry, the circuit court did not err in excluding testimony of the witness where the record did not disclose any error prejudicial to the substantial rights of the plaintiff. Williams v. Payne, 515 S.W.2d 618, 1974 Ky. LEXIS 241, 94 A.L.R.3d 548 (Ky. 1974).
In an action for damages for injuries received in collision between truck and ambulance, even if trial court erred in admitting trooper's testimony as to the speed of the vehicle, the error was harmless where two passengers in the vehicle testified as to the driver's excessive speed. Vanhook v. Stanford-Lincoln County Rescue Squad, Inc., 678 S.W.2d 797, 1984 Ky. App. LEXIS 596 (Ky. Ct. App. 1984).
Trial court did not abuse its discretion in allowing state police officer to testify as an expert where he testified that he had been a trooper for eight (8) years, had investigation training at the Academy and through continuing education, and where he based his testimony on physical evidence and disclosed that evidence to the jury. Vanhook v. Stanford-Lincoln County Rescue Squad, Inc., 678 S.W.2d 797, 1984 Ky. App. LEXIS 596 (Ky. Ct. App. 1984).
In a murder trial, where it was necessary for the police to account for approximately an eight-hour interrogation of defendant without disclosing that a polygraph examination had been given, and where the only other evidence consisted of vaguely inculpatory statements made by defendant at the end of the lengthy interrogation, the mere disclosure that the interrogation took place in a room containing a polygraph instrument was harmful error requiring reversal. Morgan v. Commonwealth, 809 S.W.2d 704, 1991 Ky. LEXIS 33 (Ky. 1991).
Trial court did not abuse its discretion in permitting an executrix to refer to a hospital's owner as the hospital failed to object to the references when they were made and did not preserve the objection for review despite the hospital's filing of a motion in limine, and, even if admitted erroneously, the error was harmless under CR 61.01, and did not violate KRE 402 and 403, where: (1) the questioning during voir dire was proper to elicit potential juror bias; (2) the question posed to a doctor was relevant to determine potential bias of that witness; (3) the references during the opening statement of the executrix's attorney and questioning of the executrix's expert were proper to clarify statements made by the attorney in voir dire; (4) the association between the parent and the hospital was well known in the community; and (5) the parent's name was on several of the documents introduced into the trial. Thomas v. Greenview Hosp., Inc., 127 S.W.3d 663, 2004 Ky. App. LEXIS 23 (Ky. Ct. App. 2004).
Letter from the state agency responsible for building codes was not offered into evidence, nor offered to prove the truth of the matters asserted therein, but was referenced only to impeach the credibility of the owners'  experts in a case alleging defective construction of a home; in any event, the outcome of the trial would not have been any different had reference to the letter been excluded. Therefore, any alleged error was harmless at best. Davis v. Fischer Single Family Homes, Ltd., 231 S.W.3d 767, 2007 Ky. App. LEXIS 261 (Ky. Ct. App. 2007).
Any error by a trial court in allowing rebuttal testimony from a witness who had been in the courtroom during the trial was harmless where the trial court stated on the record that it would have compared the evidence in the same way without testimony from the witness; the exclusion of the testimony would not have changed the result of the trial. Jameison v. Eagle Rod & Gun Club, Inc., — S.W.3d —, 2007 Ky. App. LEXIS 432 (Ky. Ct. App. 2007), rehearing denied, Jameison v. Eagle Rod & Gun Club, LLC, 2008 Ky. App. LEXIS 127 (Ky. Ct. App. 2008).
In a medical negligence case, any error in the admission of a hospital's website and newspaper advertisements was harmless under CR 61.01 and did not require reversal because there was no showing that a deceased patient, who was transported to the hospital following a car accident, relied upon such advertisements. Ohio County Hosp. Corp. v. Martin, — S.W.3d —, 2008 Ky. App. LEXIS 45 (Ky. Ct. App. 2008), rev'd, 295 S.W.3d 104,  2009 Ky. LEXIS 234 (Ky. 2009).
As a jury's decision rested entirely on a lack of faith in the injured persons'  proposed reasonable medical expenses, the testimony of an investigating officer as to the weather, the point of impact, and the carrying of the child to the ambulance all bore on the lack of a cab driver's fault for the accident; thus, reversal was unjustified since the jurors would have reached the same outcome regardless of the challenged testimony. Price v. Garcia, 291 S.W.3d 728, 2009 Ky. App. LEXIS 129 (Ky. Ct. App. 2009).
Because an expert's testimony lasted only hours in nearly two weeks of testimony and the expert was subjected to vigorous cross-examination, the opinions were a proper subject for jury analysis and were not erroneously considered by the jury under the directives of CR 61.01 even though the evidence for the expert's home-exposure theory was weak. Rehm v. Ford Motor Co., 365 S.W.3d 570, 2011 Ky. App. LEXIS 195 (Ky. Ct. App. 2011).
Expert's testimony about the doctor's observance of the standard of care was not unduly prejudicial because it was merely cumulative; the executor's own experts testified about the standard of care, which further reduced any possible effect from the expert's testimony. Hashmi v. Kelly, 379 S.W.3d 108, 2012 Ky. LEXIS 131 (Ky. 2012).
When a grandfather petitioned for custody of grandchildren, the admission of hearsay was harmless error because other admissible evidence demonstrated the children's mother was unfit, including the record of a dependency, neglect, and abuse action, of which judicial notice was properly taken. Lambert v. Lambert, — S.W.3d —, 2015 Ky. App. LEXIS 155 (Ky. Ct. App. 2015).
7. — Damages.
There was no error committed where the plaintiff was allowed to increase the damages sought after the close of the evidence, for the amount had not been previously mentioned to the jury and no prejudice resulted. Rietze v. Williams, 458 S.W.2d 613, 1970 Ky. LEXIS 179 (Ky. 1970), overruled in part, Ctr. College v. Trzop, 127 S.W.3d 562, 2003 Ky. LEXIS 263 (Ky. 2003), overruled in part, Dutton v. McFarland, 199 S.W.3d 771, 2006 Ky. App. LEXIS 82 (Ky. Ct. App. 2006).
8. Exclusion of Evidence.
In a will contest action where the decedent's mental capacity, rather than her physical condition, was in issue, if the exclusion of the medical clinic records was error, it was harmless error since her physical condition had been fully shown by other evidence and the records had no independent significance. Madison v. Whittle, 272 S.W.2d 48, 1954 Ky. LEXIS 1082 (Ky. 1954).
The refusal of the court to consider the record made in the previous denial of the zoning change application as evidence, if an error, was not prejudicial and therefore not a basis for reversal. Johnson v. Lagrew, 447 S.W.2d 98, 1969 Ky. LEXIS 74 (Ky. 1969).
There was no error in denying the defendant's introduction of evidence of bias of the witness, where the witness' testimony was so consistent with the other evidence as to exclude any reasonable prospect that the jury would have reached a different conclusion, had the proof tending to show bias been introduced. Rietze v. Williams, 458 S.W.2d 613, 1970 Ky. LEXIS 179 (Ky. 1970), overruled in part, Ctr. College v. Trzop, 127 S.W.3d 562, 2003 Ky. LEXIS 263 (Ky. 2003), overruled in part, Dutton v. McFarland, 199 S.W.3d 771, 2006 Ky. App. LEXIS 82 (Ky. Ct. App. 2006).
Although a trial court properly qualified a civil engineer as an expert witness, the trial court failed to allow testimony of the amount of money that the expert witness was being paid to testify and erroneously instructed a jury on a passenger's duty to wear a seat belt (contrary to KRS 189.125(6)); because the error was not harmless under CR 61.01, the matter had to be remanded for a new trial. Tetrick v. Frashure, 119 S.W.3d 89, 2003 Ky. App. LEXIS 243 (Ky. Ct. App. 2003).
Circuit court did not err when it refused to listen to the one and one-half hour recording of the drug buy where, although the audio recording was admitted into the record, the appellate court had not been directed to any specific portion of the tape that would have changed the finding that defendant violated a condition of his bond or contradicted the witness's testimony and, therefore, there was no reversible error. Coomer v. Commonwealth, — S.W.3d —, 2013 Ky. App. LEXIS 73 (Ky. Ct. App. 2013), review denied, — S.W.3d —, 2014 Ky. LEXIS 185 (Ky. Apr. 9, 2014).
Family court abused its discretion and committed reversible error when it did not allow the testimony of the attorney who drafted trusts when determining whether there was an inter vivos gift from a husband to a wife of the trust corpus because the exclusion deprived the husband the right to call a third fact witness where the only previous fact witnesses were the parties with opposing views of his donative intent; the exclusion had the potential to affect the outcome of the lawsuit. Lewis v. Fulkerson, — S.W.3d —, 2017 Ky. App. LEXIS 556 (Ky. Ct. App. 2017).
9. Denial of Directed Verdict.
Where the jury found the defendant guilty of negligence, the failure of the court to direct a verdict for the plaintiff, if error, was harmless. Partin v. Sherman, 437 S.W.2d 735, 1969 Ky. LEXIS 450 (Ky. 1969).
In a products liability action brought against an escalator manufacturer and the department store which operated the escalator, the trial court's jury instructions on the question of apportionment of liability between the defendants were not erroneous and since the jury found the department store 50% at fault, failure to direct a verdict as to its liability, if error, was harmless error. Montgomery Elevator Co. v. McCullough, 676 S.W.2d 776, 1984 Ky. LEXIS 267, 45 A.L.R.4th 761 (Ky. 1984).
Although the trial court erred in its failure to treat defendants' admissions as conclusive under CR 36 due to  defendants' failure to respond, or to permit their amendment or withdrawal, and the Appeals Court erred in interpreting the actions of the trial court as allowing withdrawal of the admissions, the actions taken in the courts below did no harm under this rule as the admissions were of insufficient breadth to require a directed verdict for appellant and there was no prejudicial reliance by appellant on the effect of the admissions. Lewis v. Kenady, 894 S.W.2d 619, 1994 Ky. LEXIS 142 (Ky. 1994).
10. Denial of Discovery.
Failure to grant discovery of the amounts paid by plaintiff builder to subcontractors and materialmen in his performance of a contract to build a house was not prejudicial to defendants under this rule and was inconsequential. Regalbuto v. Grant, 473 S.W.2d 833, 1971 Ky. LEXIS 170 (Ky. 1971).
11. Instructions.
If the jury makes no finding under an erroneous instruction, such error is not prejudicial. Illinois Basin Oil Asso. v. Lynn, 425 S.W.2d 555, 1968 Ky. LEXIS 420 (Ky. 1968).
It was not reversible error for the trial court to give the jury a summary of the opinions of before and after value of property obtained from the testimony of witnesses in a condemnation suit. Commonwealth Dep't of Highways v. Baldwin, 445 S.W.2d 427, 1969 Ky. LEXIS 157 (Ky. 1969).
Where trial court's instruction did not use words “unreasonably dangerous” in a products liability action, but the pleadings, evidence and circumstances gave the obvious and unmistakable indication that the defect, if any, was unreasonably dangerous, such omission in the instruction did not adversely affect the substantial rights of the parties. Penker Constr. Co. v. Finley, 485 S.W.2d 244, 1972 Ky. LEXIS 127 (Ky. 1972).
Trial judge's admonition to the jury to disregard causation opinions from the employee's expert was harmless because the expert testified that the expert was not qualified to give an opinion on causation and thus, the admonition had no impact on the jury's verdict. Burton v. CSX Transp., Inc., 269 S.W.3d 1, 2008 Ky. LEXIS 236 (Ky. 2008).
Where appellee worker filed an action against appellant transportation company under the Federal Employers Liability Act, 45 U.S.C.S. §§ 51-60, claiming that he developed toxic encephalopathy from exposure to fumes from solvents used in his work, the jury returned a verdict for the worker and awarded damages of $200,000.00 for future medical expenses, $540,000 for future lost wages, $1,000,000.00 for past pain and suffering, and $1,000,000.00 each for future pain and suffering. The trial court did not commit reversible error under CR 61.01 by refusing to give instructions that appellant tendered concerning the foreseeability of harm, non-taxability of damages, and reduction of damages to present value; the jury determined what amount would reasonably compensate the worker and did not inflate that amount in the mistaken belief that it would be taxed. CSX Transp., Inc. v. Moody, 313 S.W.3d 72,  2010 Ky. LEXIS 113 (Ky. 2010).
Even though a trial court erred by giving a punitive damages instruction in a civil rights action alleging retaliatory discharge, the error was harmless because all of the retaliatory termination civil rights claim and the common law wrongful discharge claim were factually synonymous; therefore, all of the actions covered by the punitive damage instruction were properly subject to punitive damages. Hill v. Ky. Lottery Corp., 327 S.W.3d 412, 2010 Ky. LEXIS 317 (Ky. 2010).
12. Closing Argument.
Where in his closing argument the attorney for the plaintiff spoke of an unconsummated agreement and said that the defendant was trying to use it to get out of the contract, overruling an objection to the remarks, if error, was harmless error. Caney Creek Coal Co. v. Ellis, 437 S.W.2d 745, 1969 Ky. LEXIS 452 (Ky. 1969).
In the absence of even an allegation of substantive prejudice to a driver from the contents of the snippets of a videotape deposition played to the jury during closing argument, the trial court's procedural failure to screen the snippets for itself before permitting them to be played for the jury was a harmless error. Morgan v. Scott, 291 S.W.3d 622, 2009 Ky. LEXIS 98 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 391 (Ky. Oct. 1, 2009).
Improper comments made regarding a driver's financial status did not adversely prejudice the driver's substantial rights as it would be sheer speculation to find that the jurors were coerced into returning a verdict against the driver because of his lack of deep pockets; thus, the comments were harmless errors. Morgan v. Scott, 291 S.W.3d 622, 2009 Ky. LEXIS 98 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 391 (Ky. Oct. 1, 2009).
13. Judgment.
Where in a dispute over coal extracted from Tract 1 the court also determined the ownership of Tract 2 from which no coal was claimed to have been taken and regarding which no evidence was presented, the error was not material to the defendants. Ritchie v. Paine, 431 S.W.2d 498, 1968 Ky. LEXIS 367 (Ky. 1968).
Despite irregularity of granting default judgment on a second amended complaint that was filed without leave of court, ruling will not be grounds for disturbing judgment unless refusal to disturb the judgment appears inconsistent with substantial justice. Roadrunner Mining, Engineering & Development Co. v. Bank Josephine, 548 S.W.2d 153, 1977 Ky. App. LEXIS 643 (Ky. Ct. App. 1977).
14. Typographical Error.
In a suit for damages for injuries received as the result of negligence on the part of the Commonwealth, an obvious typographical error in designating Kentucky Highway No. 733 as Kentucky Highway No. 766 was a harmless one. Commonwealth, Dep't of Highways v. Young, 354 S.W.2d 23, 1962 Ky. LEXIS 25 (Ky. 1962).
15. Insufficient Record.
Where Court of Appeals was unable to determine what happened at the scene of the accident when the jury had gone there for an examination except from the bare statement of counsel in support of motion to discharge jury, such statement was insufficient to establish that there was communication between the jurors and, if there was communication, it was not shown that it was prejudicial. Davidson v. Moore, 340 S.W.2d 227, 1960 Ky. LEXIS 23 (Ky. 1960).
16. Incorrect Ground for Decision.
A correct decision will not be disturbed on appeal merely because it was based on an incorrect ground or reason in view of the fact that the Court of Appeals disregards errors not affecting the substantial rights of the parties. Blair v. Day, 600 S.W.2d 477, 1979 Ky. App. LEXIS 534 (Ky. Ct. App. 1979).
17. Lack of Notice.
Where ex-husband filed a petition for dissolution of marriage, and, without notice being given to the ex-wife, was granted temporary custody of the child, the ex-wife could not argue, on appeal from the awarding of permanent custody to the ex-husband, that the temporary custody had been improperly granted, since she at no time during the nine-month pendency of the action objected to the temporary order or moved to set it aside, and failed to object as required by this rule, and since the error, if any, was harmless under this rule. Davis v. Davis, 619 S.W.2d 727, 1981 Ky. App. LEXIS 275 (Ky. Ct. App. 1981).
18. Judgment Rendered Outside Judicial District.
Where there was no showing that the result of the summary judgment action would have been different if the judge had traveled to the judicial district to render the decision, any error in rendering summary judgment outside the judicial district absent consent of the parties was harmless. Marsh v. Kentucky Farmers Bank, 714 S.W.2d 502, 1986 Ky. App. LEXIS 1207 (Ky. Ct. App. 1986).
19. Waiver of Presentence Investigation Report.
Given that defendant's acceptance of the ten-year persistent felony offender (PFO) sentence rendered the issues of probation and conditional discharge moot, and that defendant agreed to the PFO sentence to avoid the possibility of a higher sentence in upcoming sentencing proceeding, any error that the court committed in allowing defendant to waive the presentence investigation report was harmless. Hulett v. Commonwealth, 834 S.W.2d 688, 1992 Ky. App. LEXIS 138 (Ky. Ct. App. 1992).
20. Opening Statement.
Opening statement by plaintiff's counsel that the evidence would show that the defendant was a “two time convicted persistent felon” violated the rule against remarking on plainly inadmissible matters in opening statements because, under KRE 609(a), plaintiff's counsel could not inquire about the nature of defendant's criminal record on cross-examination in light of the fact that defendant had admitted to the conviction during voir dire. Since the case turned on the relative credibility of the eyewitnesses to the collision, counsel's characterization of defendant was not harmless under CR 61.01. Polk v. Greer, 222 S.W.3d 263, 2007 Ky. App. LEXIS 115 (Ky. Ct. App. 2007).
Rule 61.02.  Substantial error.
Text
A palpable error which affects the substantial rights of a party may be considered by the court on motion for a new trial or by an appellate court on appeal, even though insufficiently raised or preserved for review, and appropriate relief may be granted upon a determination that manifest injustice has resulted from the error.
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1. In General.
A judgment will not be reversed where the error complained of is not prejudicial to the substantial rights of the complaining party. Price v. Shadoan, 298 Ky. 828, 184 S.W.2d 237, 1944 Ky. LEXIS 1025 (Ky. 1944).
An appellate court, if it believes there may have been a miscarriage of justice, should use its extraordinary power and reverse a judgment so that there may be a fuller development of the facts, in order that the guilt or innocence can be determined more clearly. Stone v. Commonwealth, 456 S.W.2d 43, 1970 Ky. LEXIS 221 (Ky. 1970).
Rule 61.02 did not authorize an appellate court to apply retroactively a decision overruling KRS 411.188 when the parties did not challenge the constitutionality of the section in the trial court and the Attorney General was not notified of a constitutional challenge, as required by KRS 418.075. Burns v. Level, 957 S.W.2d 218, 1997 Ky. LEXIS 109 (Ky. 1997).
It was not an injustice to increase the father's legal obligation of child support for his sixteen-year-old son from $210 per month to $396.72 per month but no more where the testimonial and documentary evidence gave the appellate court the clear impression that whatever differences may remain between them, the mother and the father had in common a deep and abiding love of their child; the father appeared willing and able to provide more than his legal obligation. Hudson v. Hudson, — S.W.3d —, 2011 Ky. App. LEXIS 55 (Ky. Ct. App. 2011).
Issue of causation had not been expressly presented to the court as a grounds for reversal of the judgment setting aside the punitive damages award, but even when insufficiently raised on appeal, the court will not disregard obvious error, under CR 61.02. Gibson v. Fuel Transp., Inc., 410 S.W.3d 56, 2013 Ky. LEXIS 29 (Ky. 2013), rehearing denied, — S.W.3d —, 2013 Ky. LEXIS 573 (Ky. Oct. 24, 2013).
2. Evidence.
The bare reference by a witness to property which had been taken in a condemnation suit in which some of the jurors in the instant case had sat was not prejudicial where the court promptly admonished the jury not to consider the reference for any purpose whatsoever, and later all of the testimony of the witness was stricken and the jury admonished not to consider it. Commonwealth, Dep't of Highways v. Stamper, 345 S.W.2d 640, 1961 Ky. LEXIS 275 (Ky. 1961).
Where there was a discrepancy in the evidence, even though that point was not raised, a manifest injustice resulted which warranted a new trial. Stone v. Commonwealth, 456 S.W.2d 43, 1970 Ky. LEXIS 221 (Ky. 1970).
No extraordinary error occurred that warranted relief from a summary judgment for a health care entity in a patient's medical malpractice action, as his affidavit that contradicted his earlier sworn answers to interrogatories was properly not considered pursuant to CR 60.02 and 61.02. Rogers v. Integrity Healthcare Servs., 358 S.W.3d 507, 2012 Ky. App. LEXIS 19 (Ky. Ct. App. 2012).
In a medical negligence action relating to a birth, the admission of an expert opinion as to timing of the mother's blood loss was reviewable, even if insufficiently raised below, because the testimony would certainly result in palpable error affecting the substantial rights of the child and, thus, mandate reversal for a new trial under CR 61.02. Ries v. Oliphant, — S.W.3d —, 2012 Ky. App. LEXIS 290 (Ky. Ct. App. 2012).
3. Conduct of Trial Judge.
The trial judge is charged with knowing how to conduct a fair and impartial trial, knowing what is necessary to be said and when it should be said, bearing in mind the possible effect on the jury, so that an objection to the remarks of a trial judge is unnecessary and, when such remarks are prejudicial, they constitute such palpable error as will be considered on review under this rule. Collins v. Sparks, 310 S.W.2d 45, 1958 Ky. LEXIS 369 (Ky. 1958).
The trial judge's conduct during trial before jury, other than rulings or decisions, is reviewable if preserved in motion for new trial. Collins v. Sparks, 310 S.W.2d 45, 1958 Ky. LEXIS 369 (Ky. 1958).
Of the allegation of sarcastic or disparaging remarks made by trial judge, the Supreme Court did not note or view such statements to be either disparaging or sarcastic or as prejudicing the parties involved. The court found that sarcasm is generally exhibited by contempt or disgust or remarks spoken bitterly or tauntingly or in a manner or rebuke delivered in a tone of contempt and this was not the situation and the majority of the discussions, other than humorous comments about a blackboard, were outside the hearing of the jury. Such comments simply did not constitute reversible error. Transit Authority of River City v. Montgomery, 836 S.W.2d 413, 1992 Ky. LEXIS 122 (Ky. 1992).
Where the judge allegedly “interrupted” the witnesses and counsel the Supreme Court stated that the judge was vested with a large discretion in the conduct of the trial of causes and that the appellate court would not interpose to control the exercise of such discretion by a court of original jurisdiction, unless there had been an abuse or a most unwise exercise thereof. Transit Authority of River City v. Montgomery, 836 S.W.2d 413, 1992 Ky. LEXIS 122 (Ky. 1992).
Although it was an error in a domestic violence order proceeding for the family court to allow an unsworn, unidentified woman at the back of the room tell the court that a wife had previously telephoned a domestic violence crisis line, pursuant to CR 61.02 it was not palpable error resulting from an action taken by the court. Fraley v. Rice-Fraley, 313 S.W.3d 635,  2010 Ky. App. LEXIS 83 (Ky. Ct. App. 2010).
4. Absence of Trial Judge.
Neither counsel objected to the trial judge's absence, if indeed he was absent, but both advised they were unaware of any absence until a review of the video failed to disclose him on the bench. Without a definitive showing that the trial judge was, in fact, absent from the courtroom, coupled with a showing of prejudice occurring during the claimed absence, there was no palpable error. All counsel were simply oblivious to the trial judge's position or presence. Transit Authority of River City v. Montgomery, 836 S.W.2d 413, 1992 Ky. LEXIS 122 (Ky. 1992).
5. Waiver of Error.
In condemnation proceeding, where error with respect to placing separate values on improvements was not raised on trial, it could not be considered on appeal and it was not a palpable error resulting in manifest injustice so as to justify invoking this rule. Commonwealth, Dep't of Highways v. Stamper, 345 S.W.2d 640, 1961 Ky. LEXIS 275 (Ky. 1961).
In a collision action between motorist and motorcyclist, where the motorist did not request the trial court to have the pertinent portion of motorcyclist's disputed testimony read by the court reporter, the motorist was not entitled to complain of the trial court's instruction to the jury on such testimony for the first time on appeal. Smith v. Wright, 512 S.W.2d 943, 1974 Ky. LEXIS 418 (Ky. 1974).
Where a defendant's attorney is aware of an issue and elects to raise no objection, the failure to object may constitute waiver of an error having constitutional implications and the defendant may be bound by such waiver unless he can establish ineffective assistance of counsel or, in a nontrial context, the lack of a knowing waiver of constitutional rights by the defendant himself. Salisbury v. Commonwealth, 556 S.W.2d 922, 1977 Ky. App. LEXIS 825 (Ky. Ct. App. 1977).
Delinquency certificate purchaser waived its argument that the trial court erred in awarding the state revenue department a certain sum, based on the judicial sale of the Kentucky corporation's property for delinquent taxes, as the delinquency certificate purchaser did not raise that argument in the trial court; too, the delinquency certificate purchaser could not show that its argument should be reviewed under the “palpable error” standard, as the delinquency certificate purchaser received the entire amount of money it was owed for the certificates of delinquency it purchased. Flag Drilling Co. v. Erco, Inc., 156 S.W.3d 762, 2005 Ky. App. LEXIS 20 (Ky. Ct. App. 2005).
6. Record on Appeal.
A case must be tried in the appellate court on the record as it was presented to the trial court and, if any part of the record is lost or destroyed, it may be supplied, but additions cannot be made to the record of matters not considered by the trial court in rendering its judgment. Fortney v. Elliott's Adm'r, 273 S.W.2d 51, 1954 Ky. LEXIS 1151 (Ky. 1954).
7. Comment on Defendant's Silence.
Under this rule as applied to criminal proceedings by RCr 13.04, the Commonwealth's attorney's comment on the defendant's silence after his arrest involved his substantial rights but did not constitute palpable error where it could not be determined from the record whether the defendant's counsel failed to object as a matter of trial tactics or in hopes that reversible error would slip into the record or whether he was unaware of the possible objection. Salisbury v. Commonwealth, 556 S.W.2d 922, 1977 Ky. App. LEXIS 825 (Ky. Ct. App. 1977).
8. Instructions.
The refusal of the trial court to accept plaintiff's tendered instruction, coupled with its own erroneous instruction, resulted in a manifest injustice such that the error could be considered on appeal even though insufficiently raised or preserved for appellate review. Cobb v. Hoskins, 554 S.W.2d 886, 1977 Ky. App. LEXIS 779 (Ky. Ct. App. 1977).
Where a jury finding in an action to recover for property damage appeared to be a finding of contributory negligence, but the court had improperly given an instruction on comparative rather than contributory negligence, it would be manifest injustice to enter a judgment barring the claim and a new trial must be granted. Vinson v. Gobrecht, 560 S.W.2d 242, 1977 Ky. App. LEXIS 883 (Ky. Ct. App. 1977).
RCr 9.56 is mandatory, not merely directory. But giving an instruction defining “reasonable doubt” was not per se an error of constitutional magnitude. Nor was the instruction defining reasonable doubt a palpable error affecting the substantial rights of the respondent of such magnitude that the Supreme Court should have considered application of the plain error rule. Commonwealth v. Goforth, 692 S.W.2d 803, 1985 Ky. LEXIS 245 (Ky. 1985).
Trial court's erroneous instruction on punitive damages was manifestly unjust, because punitive damages were not an available remedy under KRS 344.450. Childers Oil Co. v. Adkins, 256 S.W.3d 19, 2008 Ky. LEXIS 150 (Ky. 2008).
Trial court erred in admitting expert testimony concerning building code violations in a common law negligence action without instructing the jury as to the applicability of the code, but the error was not palpable, and because the jury instructions submitted were those of the complaining party, the error was not reversible under CR 61.02 and KRE. 103. Wright v. House of Imps., Inc., 381 S.W.3d 209, 2012 Ky. LEXIS 141 (Ky. 2012).
9. Failure to Object Not Constituting Waiver.
Under Kentucky law, failure to object at trial does not bar appellate review where the court is satisfied that the substantial rights of the defendant have been prejudiced. Cook v. Bordenkircher, 602 F.2d 117, 1979 U.S. App. LEXIS 13600 (6th Cir. 1979), cert. denied, 444 U.S. 936, 100 S. Ct. 286, 62 L. Ed. 2d 196, 1979 U.S. LEXIS 3597 (1979).
Where the trial court erred in employing the good faith standard in determining whether CR 11 had been violated, the error was a substantial one, and the failure to properly preserve it was not fatal. Louisville Rent-A-Space v. Akai, 746 S.W.2d 85, 1988 Ky. App. LEXIS 31 (Ky. Ct. App. 1988).
Court of appeals erred when it found that, because a husband did not object to a domestic relations commissioner's recommendation that his motion for relief from the trial court's judgment adopting a settlement agreement in a divorce action be overruled, it was required to dismiss the husband's appeal from the trial court's judgment adopting the commissioner's recommendation. Herndon v. Herndon, 139 S.W.3d 822, 2004 Ky. LEXIS 88 (Ky. 2004).
In a divorce proceeding, where a husband challenged the use of post-divorce earnings to calculate the present value of the husband's pension plan, regardless if the husband insufficiently preserved the issue for review by failing to file exceptions to the Domestic Relations Commissioner's report within the 10-day limitation, the issue was reviewable because the error was so serious that it had to be considered palpable. Hibdon v. Hibdon, 247 S.W.3d 915, 2007 Ky. App. LEXIS 484 (Ky. Ct. App. 2007), rehearing denied, — S.W.3d —, 2008 Ky. App. LEXIS 65 (Ky. Ct. App. Mar. 7, 2008).
10. Closing Argument.
Although the prosecutor's closing argument, portraying defendant as a lowlife worse than all the “criminals” and “traitors” of Hell and stressing his prior felony convictions as grounds for keeping defendant from society was clearly improper, it could not be said to deprive the defendant of his right to a fair trial where at least some of these statements were made in response to defense argument, none of the argument was objected to at trial by a defense counsel whose competency was not questioned, and the proof of defendant's guilty was overwhelming. Cook v. Bordenkircher, 602 F.2d 117, 1979 U.S. App. LEXIS 13600 (6th Cir. 1979), cert. denied, 444 U.S. 936, 100 S. Ct. 286, 62 L. Ed. 2d 196, 1979 U.S. LEXIS 3597 (1979).
11. Arbitration Award.
Under the Uniform Arbitration Act, an award may be so grossly inadequate or excessive as to be in effect a fraud and subject to vacation by a court although no actual fraud was claimed. Carrs Fork Corp. v. Kodak Mining Co., 809 S.W.2d 699, 1991 Ky. LEXIS 32 (Ky. 1991).
Where the majority of the arbitration panel clearly disregarded the necessary use of the leased surface by the lessee in the development of other properties in the area, and also failed to consider the applicable legal standard where the lease required the lessee to operate the leased premises with diligence, but did not specifically define what constituted diligence, the arbitration award could be vacated. Carrs Fork Corp. v. Kodak Mining Co., 809 S.W.2d 699, 1991 Ky. LEXIS 32 (Ky. 1991).
12. Manifest Injustice.
A palpable error affecting the substantial rights of a party, even if insufficiently raised or preserved, is reviewable, and, upon a determination that it has resulted in manifest injustice, reversible; therefore, the Court of Appeals abused its discretion in refusing to consider the issue of juror misconduct where the videotape revealed a serious trial error which, absent the innovation, might have gone undetected and in a very real sense, the issue was initiated in the trial court, through the direct revelations of the juror to the judge concerning the information about the case imparted to her by her husband. Deemer v. Finger, 817 S.W.2d 435, 1991 Ky. LEXIS 132 (Ky. 1990).
Although the question of alphabetical discrimination may be real in some circumstances, no manifest injustice was created here by the alphabetical assignment of complainant's case to an elected district judge sitting as an approved special circuit judge in the Jefferson Family Court Project. Kuprion v. Fitzgerald, 888 S.W.2d 679, 1994 Ky. LEXIS 135 (Ky. 1994)
Where trial court erred in treating father's exceptions to commissioner's child custody recommendations as CR 59.05 motion and  by transferring case to Family Court because recommendation was not final judgment, although the issue was not properly preserved below, the gravity of the error was one of substantial proportions, and, pursuant to CR 61.02, manifest  injustice resulted from the trial court's failure to comply with the applicable statutes and rules. Pursley v. Pursley, 242 S.W.3d 346, 2007 Ky. App. LEXIS 457 (Ky. Ct. App. 2007).
Even without specific objection, it is clear that a party may invoke CR 61.02 and claim palpable error if its substantial rights have been affected and a manifest injustice has resulted from the error. The task of the appellate court in review under CR 61.02 is to  determine if (1) the substantial rights of a party have been affected; (2) such action has resulted in a manifest injustice; and (3) such palpable error is the result of action taken by the court. Childers Oil Co. v. Adkins, 256 S.W.3d 19, 2008 Ky. LEXIS 150 (Ky. 2008).
Trial court erred by permitting references to a cross-claim, which was settled, by a doctor against a pharmaceutical company for fraudulent misrepresentation and gross negligence in the company's marketing of a drug that was given to the decedent because the references were admitted for the purpose of proving the company's liability. However, in light of the vast amount of persuasive evidence that was cumulative of the allegations therein, the error was not palpable as no manifest injustice resulted under KRE. 103(e). Hyman & Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93,  2008 Ky. LEXIS 335 (Ky. 2008), cert. dismissed, Sandoz Pharms. Corp. v. Gunderson, — U.S. —, 130 S. Ct. 30, 174 L. Ed. 2d 613, 2009 U.S. LEXIS 5035 (U.S. 2009).
Even though a mother failed to preserve error due to noncompliance with CR 76.12(4)(c)(v) and failed to request review under CR 61.02, the manifest injustice standard of review was applied to a child support modification case given the oddly-timed circumstances of this appeal relative to the rendering of the decision in Artrip v. Noe, 311 S.W.3d 229, 2010 Ky. LEXIS 81 (Ky. 2010). The evidence showed that a child would not have suffered an injustice by a minimal increase in child support that occurred after a trial court took into account that the child was receiving government benefits for his mother's disability. Hudson v. Hudson, — S.W.3d —, 2010 Ky. App. LEXIS 243 (Ky. Ct. App. 2010).
Because the issue did not appear to have been preserved for purposes of CR 76.12(4)(c)(v), the court had to determine whether the client showed that the trial court committed palpable error under CR 61.02 in extending its grant of summary judgment to all clients. Abel v. Austin, — S.W.3d —, 2010 Ky. App. LEXIS 96 (Ky. Ct. App. 2010).
When an attorney filed a CR 59.05 motion asking for clarification of the original opinion and order, the clients were aware that the summary judgment motion had been granted as to all of them, and the parties appeared to agree that for efficiency purposes, the trial court could decipher the facts as related to all of them; the trial court made a thorough review of all the cases and did not commit palpable error in sua sponte extending the grant of summary judgment to all clients. Abel v. Austin, — S.W.3d —, 2010 Ky. App. LEXIS 96 (Ky. Ct. App. 2010).
Klan leader did not show that palpable error under CR 61.02 occurred when one of the Klan leader's followers was allowed to testify that the Klan leader asked the follower to kill another person or when the trial court allowed the recruiters who assaulted the assault victim to testify about their criminal histories. No manifest injustice occurred because the testimony of the follower in the assault victim's negligence case against the Klan leader testified to rebut the Klan leader's contention that the Klan leader discouraged violence and the recruiters testimony was admitted to show what the Klan leader knew or should have known about their violent tendencies and the likelihood that they would assault another person. Edwards v. Gruver, — S.W.3d —, 2011 Ky. App. LEXIS 198 (Ky. Ct. App. 2011), review denied, — S.W.3d —, 2012 Ky. LEXIS 568 (Ky. Mar. 14, 2012).
Because an issue was not properly preserved, review was confined to manifest injustice. Killian v. Tunacakes Props., — S.W.3d —, 2012 Ky. App. LEXIS 8 (Ky. Ct. App. 2012).
Jury instruction on unjust enrichment resulted in a manifest injustice for purposes of CR 61.02, given that (1) the question of unjust enrichment, if an appropriate inquiry, should not have been decided by the jury, (2) unjust enrichment was not an available remedy as to certain entities given the written contract, and (3) unjust enrichment imposed personal liability on appellant, thereby piercing the corporate veil, and appellant could not have been held personally liable until the trial court found that the corporate veil should have been pierced. Killian v. Tunacakes Props., — S.W.3d —, 2012 Ky. App. LEXIS 8 (Ky. Ct. App. 2012).
Trial court should have granted a directed verdict to the father on the neighbors'  malicious prosecution claim due to the flawed nature of the “malicious prosecution” proceedings; the judgment was reversed and remanded because there were numerous errors by the trial court which resulted in a manifest injustice to the father, CR 61.02. Bates v. Curtis, — S.W.3d —, 2012 Ky. App. LEXIS 140 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 130 (Ky. Apr. 17, 2013).
In a wrongful death case, an estoppel argument was not preserved because it was not raised until the filing of a CR 59.01 motion, and  the argument fell into none of the categories for relief under Rule 59.01. Since the argument was not properly preserved, the correct standard of review was for palpable error only, which was not shown because an estate was not estopped from denying the enforceability of an arbitration agreement since a disabled adult did not lead nursing home staff to believe that a third person, who was improperly given a power of attorney, was authorized to enter into the agreement; even if the estate could have been estopped, it was not appropriate where there was no evidence that the disabled adult's parents intended to mislead the nursing home or any other party by executing the power of attorney. CGNSC Stanford, LLC v. Rowe, 388 S.W.3d 117, 2012 Ky. App. LEXIS 177 (Ky. Ct. App. 2012).
13. Jurors' Questions of Witness.
It was not improper for a juror to ask any competent and pertinent questions of a witness, if permitted to do so by the court. Each juror who proposed a question was called to the bench, with all counsel, and a preliminary review or comment as to any proposed question was discussed out of the hearing of the remaining jurors. Transit Authority of River City v. Montgomery, 836 S.W.2d 413, 1992 Ky. LEXIS 122 (Ky. 1992).
Rule 62.  Stay of proceedings to enforce a judgment.
Rule 62.01.  Motions after verdict or judgment.
Text
A motion for a new trial or to alter, amend or vacate a judgment made pursuant to Rule 59, or a motion for judgment in accordance with a motion for a directed verdict made pursuant to Rule 50, or a motion for amendment to the findings or for additional findings made pursuant to Rule 52.02 shall operate to stay the execution of or any proceedings to enforce a judgment pending the disposition of any such motion or motions, provided that such motion is filed with the court within the time prescribed for the making of or service of such motion. In its discretion and on such conditions for the security of the adverse party as are proper, the court may stay the execution of or any proceedings to enforce a judgment pending the disposition of a motion for relief from a judgment or order made pursuant to Rule 60. Unless otherwise ordered by the court, a final judgment in an action for an injunction shall not be stayed during the period after its entry and until an appeal is taken.
Annotations

Cited:  Jenkins v. Jenkins, 450 S.W.2d 816, 1970 Ky. LEXIS 463 (Ky. 1970); Howard v. Miller, 685 S.W.2d 548, 1985 Ky. LEXIS 209 (Ky. 1985); Fox Trot Props., LLC v. Wright, 314 S.W.3d 286,  2010 Ky. LEXIS 151 (Ky. 2010).
NOTES TO DECISIONS

 	1. 	Effect of Overruling Motion.
 	2. 	Waiver.
 	3. 	Supersedeas Bond.
1. Effect of Overruling Motion.
The grant of discretion to the circuit judge, under this rule, to stay execution may be considered a special dispensation by way of grace to be exercised when there is a prima facie showing in the motion of valid grounds for setting aside the judgment but, when the circuit court overrules the motion to set aside the judgment, this constitutes a judicial determination of insufficiency of the grounds, so there is no prima facie basis for a stay pending appeal, and the overruling of the motion in effect confirms the finality and enforceability of the judgment. Harris v. Stephenson, 321 S.W.2d 399, 1959 Ky. LEXIS 280 (Ky. 1959).
Although the December 16, 1977, filing of a motion for a new trial suspended the December 7th judgment prospectively from that point until the motion was overruled on March 20, 1978, between December 7 and December 16, 1977, the judgment was in full effect and deemed final and conclusive. Hocker v. Fisher, 590 S.W.2d 342, 1979 Ky. App. LEXIS 486 (Ky. Ct. App. 1979).
2. Waiver.
Where, after the trial court overruled the motion for a continuance and announced his intention to read the witness' affidavit, counsel for the defendant stated, “All right, sir. I don't have any objection to that overruling,” such statement waived any objection, and in view of the reading of the affidavit, submitted by defendant's counsel with his motion for continuance, no manifest injustice occurred. Shanks v. Commonwealth, 575 S.W.2d 163, 1978 Ky. App. LEXIS 645 (Ky. Ct. App. 1978).
3. Supersedeas Bond.
Pursuant to KRS 26A.300(1), when a father filed a supersedeas bond to stay collection of a judgment for back child support, no damages could be assessed against him because it was his first appeal as a matter of right under Ky. Const. § 115. Thus, the mother's motion to compel him to pay damages caused by the stay asked for relief that was statutorily forbidden. Hines v. Carpenter, — S.W.3d —, 2009 Ky. App. LEXIS 17 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2009 Ky. LEXIS 747 (Ky. Dec. 10, 2009).
Rule 62.02.  Pending appeal of injunction judgments.
Text
When an appeal is taken from any final judgment granting or denying injunctive relief, the judgment may be stayed as provided in Rule 65.08.
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
NOTES TO DECISIONS

 	1. 	Authority for Ex Parte Relief.
 	2. 	Readjudication.
 	3. 	Violation of Injunction.
1. Authority for Ex Parte Relief.
In an appealed injunction case, which is expressly provided for by this rule and CR 65.08, the only effect of CR 76.33 is to  make explicit the authority for ex parte relief. Bella Gardens Apartments, Ltd. v. Johnson, 642 S.W.2d 898, 1982 Ky. LEXIS 322 (Ky. 1982).
2. Readjudication.
Appeal brought by mortgagor of judgment in favor of mortgagee bank seeking deficiency judgment was viewed as collateral attack upon the foreclosure judgment which had been “discharged,” “satisfied,” or for “equitable grounds” should not be allowed to stand and was not a re-adjudication of the original foreclosure action. Pearman v. West Point Nat'l Bank, 887 S.W.2d 366, 1994 Ky. App. LEXIS 135 (Ky. Ct. App. 1994).
3. Violation of Injunction.
Law dealing with the stay of proceedings and practice as to injunctions would not be applicable on an appeal of a judgment which found that the union had violated the permanent injunction and was in contempt, and ordered that all picketing be enjoined and prohibited unless a bond be executed, and further ordered that the bond be executed, since the judgment did not purport to be an order modifying the permanent injunction but was instead predicated upon a violation of the permanent injunction and found the source of its validity in the continuing existence of the permanent injunction. Hotel & Restaurant Employees Union v. Miller, 240 S.W.2d 576, 1951 Ky. LEXIS 978 (Ky. 1951) (decided under prior rule).
Rule 62.03.  Pending appeal of judgment other than injunction judgment.
Text
(1)  When an appeal is taken the appellant may stay enforcement of the judgment by giving a supersedeas bond as provided in Rule 73.04. The bond may be given at or after the time of filing the notice of appeal. The stay is effective when the supersedeas bond is approved by the court or the clerk, and the clerk shall give prompt notice of such approval to the party or parties in whose favor the judgment was rendered.
(2)  If the appellant is a governmental unit exempted from the execution of a bond under the provisions of Rule 81A, the filing of a notice of appeal by such party shall stay enforcement of the judgment as to it in all cases where the giving of a supersedeas bond would effect such a stay.
Annotations

Kentucky Bench & Bar.
Palmore, A Summary of Significant Decisions by the Supreme Court of Kentucky, April 1982-April 1983, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 14.
Cited: Boyle County Fiscal Court v. Shewmaker, 666 S.W.2d 759, 1984 Ky. App. LEXIS 479 (Ky. Ct. App. 1984); Coomer v. Gray, 750 S.W.2d 424, 1988 Ky. LEXIS 23 (Ky. 1988); Pearman v. West Point Nat'l Bank, 887 S.W.2d 366, 1994 Ky. App. LEXIS 135 (Ky. Ct. App. 1994).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Application.
 	3. 	Contempt.
1. In General.
Appellate court has an inherent power to issue such remedial orders as are appropriate to maintain status quo of case pending before it on review. Crady v. Cranfill, 371 S.W.2d 640, 1963 Ky. LEXIS 110 (Ky. 1963).
Trial court did not err in denying the insurer's motion for enforcement of a supersedeas bond against the insurer where a surety could not be bound by a supersedeas bond where its principal purpose—to stay execution of the judgment—was thwarted; it would be unconscionable to enforce it as against the surety, CR 62.03, 73.04. Lawyers Mut. Ins. Co. v. Stewart, — S.W.3d —, 2009 Ky. App. LEXIS 235 (Ky. Ct. App. 2009).
2. Application.
The provisions of this rule and CR 73.04 for effecting a stay of judgment by the execution of a supersedeas bond do not apply to a judgment granting or denying injunctive relief. Though not explicitly stated in the text of this rule, the respective titles of CR 62.02 (“Pending Appeal of Injunctive Judgments”) and this rule (“Pending Appeal of Judgment Other Than Injunctive Judgment”) leave no room for doubt that CR 65.08 is the exclusive authority under which a stay may be had after a final judgment granting or denying injunctive relief has been appealed. Bella Gardens Apartments, Ltd. v. Johnson, 642 S.W.2d 898, 1982 Ky. LEXIS 322 (Ky. 1982).
3. Contempt.
A judgment imposing a fine for civil contempt may be superseded and the enforcement of the judgment stayed under the provisions of this rule and CR 73.04. Levisa Stone Corp. v. Hays, 429 S.W.2d 413, 1968 Ky. LEXIS 753, 33 A.L.R.3d 581 (Ky. 1968).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Bonds, §  12.00.
Rule 62.04.  Stay of judgment upon multiple claims.
Text
When a court has granted a final judgment on some but not all of the claims presented in the action under the conditions stated in Rule 54.02, the court may stay enforcement of that judgment until the entering of a subsequent judgment or judgments and may prescribe such conditions as are necessary to secure the benefit thereof to the party in whose favor the judgment is entered.
Annotations

NOTES TO DECISIONS
1. Stay by Appellate Court.
The authority of an appellate court to grant intermediate relief is derived from CR 65 and CR 76.33. It may, of course, by way of granting intermediate relief do that which the trial court itself could have done under this rule; but if in this manner it directs the trial court to take a certain action, the action taken by the trial court must be considered and treated as the action of the appellate court itself. Bella Gardens Apartments, Ltd. v. Johnson, 642 S.W.2d 898, 1982 Ky. LEXIS 322 (Ky. 1982).
Where the Court of Appeals granted the defendant a stay of the judgment and in effect required the trial court to allow and set a supersedeas bond, the action taken by the trial court, in staying its judgment upon the defendant's execution of the bond, had to be considered and treated as the action of the Court of Appeals itself; therefore, when the Court of Appeals subsequently set aside the stay order that it had granted, the trial court's order staying the judgment fell with it. Bella Gardens Apartments, Ltd. v. Johnson, 642 S.W.2d 898, 1982 Ky. LEXIS 322 (Ky. 1982).
Rule 63.  Disability of a judge.
Text
If by reason of death, sickness, or other disability, a judge before whom an action has been tried is unable to perform the duties to be performed by the court under these rules after a verdict is returned or finding of fact and conclusions of law are filed, then any successor or special judge sitting in or assigned to the court in which the action was tried may perform those duties; but if such other judge is satisfied that he cannot perform those duties because he did not preside at the trial or for any other reason, he may in his discretion grant a new trial.
Annotations

NOTES TO DECISIONS
1. Death of Trial Judge.
In a suit for accounting, which must be tried by deposition, the death of the trial judge after hearing the case but before making findings of fact or conclusions of law did not necessarily mandate a new trial. Hamlin Constr. Co. v. Wilson, 688 S.W.2d 341, 1985 Ky. App. LEXIS 564 (Ky. Ct. App. 1985).
VIII.
PROVISIONAL AND FINAL REMEDIES  AND SPECIAL PROCEEDINGS
Rule 64.  Seizure of person or property. 
Rule 65.  Injunctions. 
Rule 65.01.  Injunctive relief. 
Rule 65.02.  Requisites of restraining order or injunction — Parties bound. 
Rule 65.03.  Restraining order. 
Rule 65.04.  Temporary injunction. 
Rule 65.05.  Restraining order and injunction bond. 
Rule 65.06.  Enforcement of restraining orders and injunctions. 
Rule 65.07.  Interlocutory relief in court of appeals prior to final judgment. 
Rule 65.08.  Interlocutory relief pending appeal from final judgment. 
Rule 65.09.  Interlocutory relief in Supreme Court. 
Rule 66.  Receivers. 
Rule 67.  Deposit in court. 
Rule 67.01.  In an action. 
Rule 67.02.  Court may order deposit or seizure of property. 
Rule 67.03.  Money paid into court. 
Rule 68.  Offer of judgment. 
Rule 69.  Provisional remedies and enforcement of judgments. 
Rule 69.01.  Service upon defendants in respect to proceedings for attachment or writ of possession. 
Rule 69.02.  Post-judgment garnishment — Service — Answer — Disposition of funds. 
Rule 69.03.  Execution. 
Rule 70.  Judgment for specific acts. 
Rule 71.  Process in behalf of and against persons not parties. 
Rule 64.  Seizure of person or property.
Text
At the commencement of and during the course of an action, all remedies providing for seizure of person or property for the purpose of securing satisfaction of the judgment ultimately to be entered in the action are available under the circumstances and in the manner provided by law.
Annotations

Research References.
Petrilli, Kentucky Family Law, Court Procedure, § 23.23.
Rule 65.  Injunctions.
Rule 65.01.  Injunctive relief.
Text
A party may obtain injunctive relief in the circuit court by (a) restraining order, (b) temporary injunction, or (c) permanent injunction in a final judgment. A restraining order shall only restrict the doing of an act. An injunction may restrict or mandatorily direct the doing of an act. Injunctive relief shall not be granted in any action in the district court except as specifically authorized by statute.
History
(Amended effective June 1, 1960; amended October 14, 1977, effective January 1, 1978; amended February 14, 1978, effective March 1, 1978.)
Annotations

Kentucky Bench & Bar.
Martin, Kentucky's New Court of Appeals, Vol. 41, No. 2, April 1977 Ky. Bench & Bar 8.
Kentucky Law Journal.
Trent, Mandatory Injunction: As a Remedy of a Reversioner for Waste Committed by a Tenant, 29 Ky. L. J. 352 (1941).
Northern Kentucky Law Review.
Vaughn and Moore, Battered Spouse Defense In Kentucky, 10 N. Ky. L. Rev. 399 (1983).
Cited:  Commonwealth ex rel. Stumbo v. Wilson, 622 S.W.2d 912, 1981 Ky. LEXIS 281 (Ky. 1981); Clark County Bd. of Education v. Jones, 625 S.W.2d 586, 1981 Ky. App. LEXIS 303 (Ky. Ct. App. 1981); Baptist Hospital, Inc. v. Humana of Kentucky, Inc., 672 S.W.2d 669, 1984 Ky. App. LEXIS 532 (Ky. Ct. App. 1984); Pyro Mining Co. v. Kentucky Com. on Human Rights, 678 S.W.2d 393, 1984 Ky. LEXIS 290 (Ky. 1984).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	When Appropriate.
 	3. 	Construction of Injunction.
 	4. 	Order for Contempt.
 	5. 	Request for Injunction Properly Denied.
 	6. 	Request for Injunction Properly Granted.
 	7. 	Jurisdiction.
1. In General.
The use of the injunctive processes would not be extended to prohibit that which is purely speculative and may never be undertaken. Paul v. Lookofsky, 353 S.W.2d 549, 1962 Ky. LEXIS 22 (Ky. 1962).
Various equitable considerations must be evaluated in determining whether to grant temporary relief; for example the relative benefits and detriments should be weighed, entailing a consideration whether the public interest will be harmed by the issuance of the injunction or whether its effect will merely be to maintain the status quo. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
2. When Appropriate.
Where the owners of cable television stations would be injured by a resolution dividing a county into multi-cable television districts, their rights could be protected by injunction if the resolution were held to be unconstitutional. Akers v. Floyd County Fiscal Court, 556 S.W.2d 146, 1977 Ky. LEXIS 518 (Ky. 1977).
3. Construction of Injunction.
Where injunction prohibited defendant from erecting an apartment house on her lot and, even though such injunction was not issued until after the apartment house had already been built, the injunction was construed as prohibiting the maintaining of the apartment house in violation of the restrictions as well as its erection, and the defendant who violated the injunction as so construed was properly held in contempt. Wormald v. Macy, 349 S.W.2d 199, 1961 Ky. LEXIS 52 (Ky. 1961).
4. Order for Contempt.
In an appeal from an order for contempt of court for violation of an injunction which prohibited the erection of an apartment house, since the circuit court had jurisdictional power to enter a judgment expressly requiring the destruction or removal of the existing apartment house, and the appeal was from the contempt order and not from the injunction judgment, the appellate court was not concerned with the propriety of a mandatory injunction but solely with the question of whether the injunction issued was in fact a mandatory one. Wormald v. Macy, 349 S.W.2d 199, 1961 Ky. LEXIS 52 (Ky. 1961).
Trial court properly required genetic testing under KRS 406.081, .091(2) because the man with whom the mother had an affair presented sufficient evidence of access to the mother to make him the child's father under KRS 406.011; the court properly entered an order of contempt against the mother for refusing to submit to testing because the court gave the mother four opportunities to submit to testing. J. K. v. N.J.A., 397 S.W.3d 916, 2013 Ky. App. LEXIS 59 (Ky. Ct. App. 2013).
5. Request for Injunction Properly Denied.
Trial court properly entered summary judgment in favor of a hospital and dismissed a doctor's suit seeking a declaration that he was not under investigation when he resigned and seeking an order enjoining the hospital from filing a Health Care Quality Improvement Act, specifically 42 USCS § 11133, report where: (1) there was at most a technical failure to abide by the hospital bylaws regarding investigations; (2) the review was conducted by the hospital, not by a staff member; (3) the review was focused on the doctor's competence, about which the doctor's peers had major concerns; and (4) the review was the precursor to a professional review action, which was foreclosed only by the doctor's last-minute resignation. Omar v. Jewish Hosp. Healthcare Servs., Inc., 153 S.W.3d 845, 2004 Ky. App. LEXIS 50 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 74 (Ky. Feb. 9, 2005).
6. Request for Injunction Properly Granted.
Trial court properly enjoined a landowner from obstructing the adjoining landowners' access to a road, even though it had lost its status as a public road by abandonment, as the landowner failed to prove that the roadbed reverted to his, rather than the landowners' tract of land. Blankenship v. Acton, 159 S.W.3d 330, 2004 Ky. App. LEXIS 190 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 146 (Ky. Apr. 13, 2005).
7. Jurisdiction.
Writ of prohibition could not have been granted where appellant had to mediate a criminal matter because neither a county attorney nor a mediator were judicial officers; even if the claims were construed as seeking declaratory or injunctive relief under KRS 418.040 or CR 65.01, they were filed in the wrong court. The Kentucky Court of Appeals was without jurisdiction to address appellant's claims. Minix v. Roberts, 350 S.W.3d 449, 2011 Ky. LEXIS 134 (Ky. 2011).
Research References.
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Rule 65.02.  Requisites of restraining order or injunction — Parties bound.
Text
(1)  Every restraining order or injunction shall be specific in terms and shall describe in reasonable detail, and not by reference to the complaint or other document, the act restrained or enjoined.
(2)  Every restraining order or injunction shall be binding upon the parties to the action, their officers, agents, and attorneys; and upon other persons in active concert or participation with them who receive actual notice of the restraining order or injunction by personal service or otherwise.
History
(Amended effective June 1, 1960.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Prejudgment Seizure Law, Vol. 40, No. 3, July 1976 Ky. Bench & Bar 20.
Cited: Swatzell v. Natural Resources & Envtl. Protection Cabinet, 996 S.W.2d 500, 1999 Ky. LEXIS 70 (Ky. 1999); Newell Enters. v. Bowling, 158 S.W.3d 750, 2005 Ky. LEXIS 15 (Ky. 2005).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Scope of Rule.
 	3. 	Broad Injunction.
 	4. 	Other Adequate Remedy.
 	5. 	Agent of Party.
 	6. 	Specificity of Injunction.
 	7. 	Order Against Commonwealth.
 	8. 	Other Forums.
1. In General.
Equity jurisprudence requires that an injunction be neither too broad nor too vague. Fiscal Court of Jefferson County v. Courier-Journal & Louisville Times Co., 554 S.W.2d 72, 1977 Ky. LEXIS 480 (Ky. 1977).
2. Scope of Rule.
Generally speaking, CR 65 sets forth the procedure for obtaining injunctive relief. Subsection (2) of this rule is substantially the same as F.R.C.P. 65(d) and provides that “every restraining order or injunction shall be binding upon the parties to the action, their officers, agents and attorneys  . . . . . ” This rule simply does not authorize the court to direct an officer to pay money owed by a corporation; rather, the purpose of subsection (2) is simply to define the persons bound by an injunction or restraining order. In re Sanico, Inc., 96 B.R. 90, 1988 Bankr. LEXIS 2237 (Bankr. E.D. Ky. 1988).
3. Broad Injunction.
The mere fact that a court has found that a defendant has committed an act in violation of a statute does not justify an injunction broadly to obey the statute and thus subject the defendant to contempt proceedings if he shall at any time in the future commit some new violation unlike and unrelated to that with which he was originally charged. Fiscal Court of Jefferson County v. Courier-Journal & Louisville Times Co., 554 S.W.2d 72, 1977 Ky. LEXIS 480 (Ky. 1977).
4. Other Adequate Remedy.
Where the complaint clearly showed that the plaintiffs merely sought to avoid the payment of an assessment for the construction of a water main, and also showed that the plaintiffs had an adequate remedy at law by defending an effort to collect the assessment, they were not entitled to injunctive relief. Foltz v. Kenton County Water Dist., 357 S.W.2d 668, 1962 Ky. LEXIS 128 (Ky. 1962).
5. Agent of Party.
Agreed judgment between breaker of covenant not to compete and breaker's former employer prohibited breaker's former employe from serving former clients of breaker's employer even though employe was a nonparty where the court found that such employe was bound by the injunction only to the extent that he acted as an agent of or in concert with the covenant breaker; the court's findings were within the dictates of this rule, as employe was found in contempt only for those actions in which he participated with covenant breaker. White v. Sullivan, 667 S.W.2d 385, 1983 Ky. App. LEXIS 405 (Ky. Ct. App. 1983).
6. Specificity of Injunction.
Where injunction against breach of covenant not to compete failed to identify the clients whom employe of breaker of covenant was proscribed from serving but employe had actual knowledge that most of his work done for breaker was for clients who were former clients of breaker's employer, the provisions of subsection (1) of this rule were satisfied as the injunction was sufficiently specific. White v. Sullivan, 667 S.W.2d 385, 1983 Ky. App. LEXIS 405 (Ky. Ct. App. 1983).
The Kentucky Board of Dentistry failed to meet its burden of proof in showing that defendant was in concert or participation with owner of dental lab enjoined from practicing dentistry because it was not enough to show that defendant was in concert or participation with employer/owner at some previous time; once this concert or participation ended, she was no longer bound by the injunction because she was not a party to it. Howlett v. Kentucky Bd. of Dentistry, 823 S.W.2d 461, 1991 Ky. App. LEXIS 157 (Ky. Ct. App. 1991).
It was clear from agreed order that defendant had earlier signed, that all the defendant agreed to was that she had actual knowledge of the April 7, 1987, injunction against her dental lab employer; therefore, the court erred by ruling that she had agreed to become an enjoined party under the injunction; if the court wished to enjoin the defendant, it should have issued an injunction against her or expressly joined her to the injunction issued against her employer. Howlett v. Kentucky Bd. of Dentistry, 823 S.W.2d 461, 1991 Ky. App. LEXIS 157 (Ky. Ct. App. 1991).
7. Order Against Commonwealth.
A restraining order granting injunctive relief against the enforcement of a statute or ordinance is to be directed against the acts of those specific public officials charged with enforcing the statute to enjoin their threatened enforcement; these same officials, their agents and attorneys are then, under subsection (2) of this rule bound by the order. Any restraining order attempting to bind the commonwealth in its entirety, all of its executive, judicial and legislative officers, agents and attorneys, simply by the nominal participation of the commonwealth, must be struck down as overly broad and vague. Commonwealth v. Mountain Truckers Asso., 683 S.W.2d 260, 1984 Ky. App. LEXIS 636 (Ky. Ct. App. 1984).
8. Other Forums.
While the courts have power to enjoin disputing parties presently before them from seeking relief in another judicial forum, they have no equitable power to prevent those other forums from hearing issues founded on identical statutory or common-law principles but involving different parties. Commonwealth v. Mountain Truckers Asso., 683 S.W.2d 260, 1984 Ky. App. LEXIS 636 (Ky. Ct. App. 1984).
Research References.
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Rule 65.03.  Restraining order.
Text
(1)  When Authorized. A restraining order may be granted at the commencement of an action, or during the pendency thereof, without written or oral notice to the adverse party or his attorney only if (A) it clearly appears from specific facts shown by verified complaint or affidavit that the applicant's rights are being or will be violated by the adverse party and the applicant will suffer immediate and irreparable injury, loss or damage before the adverse party or his attorney can be heard in opposition, and (B) the applicant's attorney certifies to the court in writing the efforts, if any, which have been made to give notice and the reasons supporting his claims that notice should not be required.
(2)  Officers Who May Grant or Dissolve. A restraining order may be granted (a) by a judge of the circuit court in which the action is pending, (b) by a district judge of that judicial district if no judge of that circuit court is present in the county, (c) by a district trial commissioner of that county if he is an attorney and if neither a judge of the circuit court in which the action is pending nor a district judge of that judicial district is present in the county, or (d) by any circuit judge if no judge of the circuit court in which the action is pending is present in his judicial circuit. A restraining order may be dissolved on motion by the judge of the circuit court in which the action is pending or, if no judge of that court is present in his judicial circuit, by any circuit judge. For the purposes of this paragraph a disqualification or disability preventing a judge from acting shall be considered as tantamount to an absence from his judicial circuit. Before a restraining order may be granted or dissolved by one other than a judge of the circuit court in which the action is pending, the party applying for such relief shall show by his affidavit the absence, disqualification, or disability of the circuit judge or judges and the fact that no judge has refused such relief.
(3)  Issuance, Signing and Filing. Every restraining order shall be endorsed with the date and hour of issuance, shall be signed by the officer granting it, and shall forthwith be filed in the clerk's office. Every restraining order granted without notice shall, in addition to the other requirements of this subparagraph, define the injury and state why it is irreparable and why the order was granted without notice.
(4)  Service. A copy of the restraining order for each party to be restrained shall be delivered to a person authorized to serve a summons. Such person shall forthwith serve the order as provided by Rule 4.04, and forthwith make return thereof on the order. If a restraining order is issued at the commencement of an action, a copy shall be served with the summons.
(5)  Binding Effect and Duration. A restraining order becomes effective and binding on the party to be restrained at the time of service or when he is informed of the order, whichever is earlier. Unless it provides an earlier termination date, a restraining order shall remain in force until, and not after, (a) the time set for a hearing on a motion to dissolve the restraining order unless there is then pending a motion for a temporary injunction, or (b) the entry of an order on a motion for a temporary injunction, or (c) the entry of a final judgment, whichever is earlier.
History
(Amended effective June 1, 1960; amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended July 5, 1985, effective January 1, 1986.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Kentucky Law Journal.
Cornette, Temporary Restraining Orders, 40 Ky. L.J. 98 (1951).
Kentucky Law Survey, Gaetke and Casey, 70 Ky. L.J. 325 (1981-82).
Northern Kentucky Law Review.
Zielke, Public Sector Labor Law in Kentucky, 6 N. Ky. L. Rev. 327 (1979).
Opinions of Attorney General. Under this Rule and Rule CR 3 a temporary restraining order or temporary injunction may not be issued by a judge or clerk before the actual filing of the suit in the office of the circuit clerk. OAG 75-574.
Temporary relief may be obtained pursuant to this rule from a custody decree upon proper motion pending the outcome of a change of custody procedure if the limited circumstances of KRS 403.340 are present which allow the “pending” action to be reinstated. OAG 77-517.
Cited:  Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
NOTES TO DECISIONS

 	1. 	Urgent Necessity.
 	2. 	Other Remedy Available.
 	3. 	Dissolution.
 	4. 	Order Against Commonwealth.
 	5. 	Other Forums.
 	6. 	Time.
 	7. 	Appealability.
1. Urgent Necessity.
This rule means that the plaintiff must establish the urgent necessity for immediate relief on the ground that he is now suffering or will suffer such serious and irreparable injury that even a favorable final judgment will not give him adequate relief. Oscar Ewing, Inc. v. Melton, 309 S.W.2d 760, 1958 Ky. LEXIS 360 (Ky. 1958).
2. Other Remedy Available.
In absence of some positive provision of the law to the contrary, injunction will generally not be granted in cases where there is a choice between ordinary processes of law and the extraordinary remedy by injunction and remedy at law is sufficient to furnish injured party full relief to which he is entitled in the circumstances. Collins v. Commonwealth, 324 S.W.2d 406, 1959 Ky. LEXIS 371 (Ky. 1959).
3. Dissolution.
It is clear that if there is no motion for a temporary injunction pending at the time set for the hearing on the motion to dissolve the restraining order, it is automatically dissolved with or without an order of the court; however, the better practice dictates that an order should be entered dissolving the restraining order. Commonwealth, Dep't for Natural Resources & Environmental Protection v. Maynard, 537 S.W.2d 169, 1976 Ky. LEXIS 66 (Ky. 1976).
4. Order Against Commonwealth.
A restraining order granting injunctive relief against the enforcement of a statute or ordinance is to be directed against the acts of those specific public officials charged with enforcing the statute to enjoin their threatened enforcement; these same officials, their agents and attorneys are then, under CR 65.02(2) bound by the order. Any restraining order attempting to bind the commonwealth in its entirety, all of its executive, judicial and legislative officers, agents and attorneys, simply by the nominal participation of the commonwealth, must be struck down as overly broad and vague. Commonwealth v. Mountain Truckers Asso., 683 S.W.2d 260, 1984 Ky. App. LEXIS 636 (Ky. Ct. App. 1984).
5. Other Forums.
While the courts have power to enjoin disputing parties presently before them from seeking relief in another judicial forum, they have no equitable power to prevent those other forums from hearing issues founded on identical statutory or common-law principles but involving different parties. Commonwealth v. Mountain Truckers Asso., 683 S.W.2d 260, 1984 Ky. App. LEXIS 636 (Ky. Ct. App. 1984).
6. Time.
The filing of a notice of intent to file a RCr 11.42 motion is not sufficient to serve as a basis for the circuit court to order a stay of execution: even if characterized as an injunction or a restraining order the rules explicitly state the action must be commencing or pending before the court can issue such an order. Bowling v. Commonwealth, 926 S.W.2d 667, 1996 Ky. LEXIS 17 (Ky. 1996), cert. denied, Sanborn v. Kentucky, 517 U.S. 1223, 116 S. Ct. 1855, 134 L. Ed. 2d 955, 1996 U.S. LEXIS 3486, 64 U.S.L.W. 3793 (1996).
7. Appealability.
Denial of a restraining order was not final or otherwise reviewable, and thus it was not within the appellate court's authority to review; the appeal of a trial court's denial of a restraining order was dismissed. Common Cause v. Commonwealth ex rel. Fletcher, 143 S.W.3d 634, 2004 Ky. App. LEXIS 271 (Ky. Ct. App. 2004).
Appellate court lacked jurisdiction to address the merits of an association's motion for interlocutory relief under a CR 65.09 claim because, although the trial court's order referred to the relief granted as a “temporary injunction,” cited the temporary injunction rule, CR 65.04, and included findings of fact consistent with that rule, its ex parte  nature made it a restraining order as allowed under CR 65.03; the Civil Rules made no provision for appeals from restraining orders. Kentucky High Sch. Ath. Ass'n v. Edwards, 256 S.W.3d 1, 2008 Ky. LEXIS 158 (Ky. 2008).
Research References.
Petrilli, Kentucky Family Law, Maintenance, § 25.3.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Complaint by Lessor Against Lessee for Injunction, Form 302.04.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Complaint for Intentional Trespass (General Form), Form 304.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Restraining Order, Form 156.02.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Dissolve Restraining Order, Forms 156.04, 156.05.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Pleadings (Ky. CR 7.01), §  7.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Verification, §  33.00.
Rule 65.04.  Temporary injunction.
Text
(1)  When Authorized. A temporary injunction may be granted during the pendency of an action on motion if it is clearly shown by verified complaint, affidavit, or other evidence that the movant's rights are being or will be violated by an adverse party and the movant will suffer immediate and irreparable injury, loss, or damage pending a final judgment in the action, or the acts of the adverse party will tend to render such final judgment ineffectual.
(2)  Officers Who May Grant, Modify or Dissolve. A temporary injunction may be granted, modified or dissolved on motion by the judge of the court in which the action is pending, or if he is disqualified or absent from his judicial district, by any circuit judge.
(3)  Issuance, Filing and Entry. Every temporary injunction shall be indorsed with the date and hour of issuance, and shall forthwith be filed in the clerk's office and entered.
(4)  Binding Effect and Duration. A temporary injunction becomes effective and binding on the party enjoined when the order is entered. It shall remain in force until modified or dissolved on motion or until a permanent injunction is granted or denied.
(5)  Findings of Fact and Conclusions of Law. In granting, denying, or modifying a temporary injunction, the court shall set forth findings of fact and conclusions of law which constitute the grounds of its action, as required by Rule 52.01.
History
(Amended effective June 1, 1960.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Cited: Bedell v. H.R.C., Ltd., 522 F. Supp. 732, 1981 U.S. Dist. LEXIS 14698 (E.D. Ky. 1981); Kindred Hosps. Ltd. P'ship v. Lutrell, 190 S.W.3d 916, 2006 Ky. LEXIS 100 (Ky. 2006); Commonwealth Ex Rel. Conway, 300 S.W.3d 152, 2009 Ky. LEXIS 290 (Ky. 2009).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	When Authorized.
 		3. 	— Nuisance.
 	4. 	Issuance.
 	5. 	Maintenance of Status Quo.
 	6. 	Irreparable Injury.
 	7. 	Discretion of Court.
 	8. 	Sufficiency of Evidence.
 	9. 	Findings of Fact.
 	10. 	Jurisdiction.
 	11. 	Dissolution.
1. In General.
The injunction is not to be substituted for a full trial on the merits. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
Appellate court lacked jurisdiction to address the merits of an association's motion for interlocutory relief under a CR 65.09 claim because, although the trial court's order referred to the relief granted as a “temporary injunction,” cited the temporary injunction rule, CR 65.04, and included findings of fact consistent with that rule, its ex parte  nature made it a restraining order as allowed under CR 65.03; the Civil Rules made no provision for appeals from restraining orders. Kentucky High Sch. Ath. Ass'n v. Edwards, 256 S.W.3d 1, 2008 Ky. LEXIS 158 (Ky. 2008).
2. When Authorized.
Where the plaintiffs failed to demonstrate any sort of an emergency situation which would justify this extraordinary relief pending a final decision, there was no abuse of discretion in denying a temporary injunction. Oscar Ewing, Inc. v. Melton, 309 S.W.2d 760, 1958 Ky. LEXIS 360 (Ky. 1958).
Where there was nothing but a bare averment by the landowner that the statutory remedy was inadequate, the court was correct in denying the injunction, since the landowner must first avail himself of the statutory remedy before calling upon equity. Collins v. Commonwealth, 324 S.W.2d 406, 1959 Ky. LEXIS 371 (Ky. 1959).
The use of the injunctive processes would not be extended to prohibit that which is purely speculative and may never be undertaken. Paul v. Lookofsky, 353 S.W.2d 549, 1962 Ky. LEXIS 22 (Ky. 1962).
Although the general rule is that an injunction will be granted to prevent irreparable damage, and sometimes to obviate a multiplicity of lawsuits, it is not always so as a matter of right, and it may be denied, with the plaintiff being left to whatever legal remedy he may have, if with good reason the chancellor finds that an injunction would be inequitable. Bartman v. Shobe, 353 S.W.2d 550, 1962 Ky. LEXIS 23 (Ky. 1962).
Injunction ought not be granted where benefit secured by it is comparatively small while it will operate oppressively to great annoyance and injury of other party and the public, unless wrong complained of was so wanton and unprovoked as to properly deprive wrongdoer of all consideration for its injurious consequences. Bartman v. Shobe, 353 S.W.2d 550, 1962 Ky. LEXIS 23 (Ky. 1962).
In order to show harm to his rights, a party must first allege possible abrogation of a concrete personal right and while the nature of this right may be, and usually is, disputed, it is clear that some substantial claim to a personal right must be alleged; because a temporary injunction often has the effect of enforcing a mere claim of the right, doubtful cases should await trial of the merits. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
In addition to showing that personal rights are at stake, this rule further requires a clear showing that these rights will be immediately impaired, not just the remote possibility of some feared wrong in the future. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
A temporary injunction will not be granted on the ground merely of an anticipated danger or an apprehension of it, but there must be a reasonable probability that injury will be done if no injunction is granted. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
Where there has been no judicial determination as to the underlying controversy, a rule requiring a party to show a substantial probability of success on the merits is not an appropriate standard in determining whether to grant a temporary injunction. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
The sufficiency of a verified complaint to support a temporary injunction should be evaluated by a balance-of-the-hardships test, which provides that if the complaint shows a probability of irreparable injury and the equities are in favor of issuance, it is sufficient if the complaint raises a serious question warranting a trial on the merits. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
Applications for temporary injunctive relief should be viewed on three levels: first, the trial court should determine whether plaintiff has complied with this rule by showing irreparable injury; secondly, the trial court should weigh the various equities involved, considering such things as possible detriment to the public interest, harm to the defendant, and whether the injunction will merely preserve the status quo; and finally, the complaint should be evaluated to see whether a substantial question has been presented. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
The plaintiff must show, either by verified complaint, affidavit, or other proof, that harm is likely to occur unless the injunction issues. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
The purpose of statutory requirements for the issuance of temporary injunctions is to ensure that injunctions are issued only where absolutely necessary to preserve a party's rights pending a trial on the merits. Although a temporary injunction is not to be substituted for a full trial on the merits, the party seeking the injunction must clearly demonstrate either by verified complaint, affidavit or other proof that harm is likely to occur unless the injunction issues. Commonwealth v. Wilkinson, 828 S.W.2d 610, 1992 Ky. LEXIS 111 (Ky. 1992), overruled in part, Commonwealth Ex Rel. Conway, 300 S.W.3d 152, 2009 Ky. LEXIS 290 (Ky. 2009).
In order to demonstrate a right to a temporary injunction, the movant must first allege possible abrogation of a concrete personal right. Some substantial claim to a personal right must be alleged in order for a movant to be entitled to a temporary injunction. A doubtful case should await a trial on the merits because the temporary injunction often has the effect of enforcing a mere claim of right. It is also necessary that a clear showing be made that rights of the movant will be immediately impaired. A remote possibility of some feared wrong in the future is not sufficient to support an award of temporary injunction. The party seeking the injunction must demonstrate an urgent necessity for the relief requested. Commonwealth v. Wilkinson, 828 S.W.2d 610, 1992 Ky. LEXIS 111 (Ky. 1992), overruled in part, Commonwealth Ex Rel. Conway, 300 S.W.3d 152, 2009 Ky. LEXIS 290 (Ky. 2009).
Temporary injunction against a mining company was erroneously granted to coal haulers who failed to meet their burden of showing that immediate irreparable injury existed for which contract damages could not have adequately recompensed them; if coal haulers could successfully prove their claims to contractual rights in hauling coal under written agreements, calculations could be readily available to determine their monetary losses. Cyprus Mountain Coal Corp. v. Brewer, 828 S.W.2d 642, 1992 Ky. LEXIS 49 (Ky. 1992).
The filing of a notice of intent to file a RCr 11.42 motion is not sufficient to serve as a basis for the circuit court to order a stay of execution: even if characterized as an injunction or a restraining order the rules explicitly state the action must be commencing or pending before the court can issue such an order. Bowling v. Commonwealth, 926 S.W.2d 667, 1996 Ky. LEXIS 17 (Ky. 1996), cert. denied, Sanborn v. Kentucky, 517 U.S. 1223, 116 S. Ct. 1855, 134 L. Ed. 2d 955, 1996 U.S. LEXIS 3486, 64 U.S.L.W. 3793 (1996).
Doctor's CR 65.09 motion, requesting that the Court vacate the Court of Appeals'  stay of injunctive relief granted to him by the Circuit Court under CR 65.04, was denied as the allegations of sexual misconduct against the doctor, juxtaposed against the numerous complaints of sexual misconduct filed against the doctor over the previous 19 years, mandated a finding that the equities did not favor the doctor. Norsworthy v. Ky. Bd. of Med. Licensure, 330 S.W.3d 58, 2009 Ky. LEXIS 94 (Ky. 2009).
3. — Nuisance.
There is no basis for a holding that inadequacy of streets leading to a particular parcel of property or an overcrowding of schools by reason of the number of persons occupying the property can make the use of the property a public nuisance. Schneider v. Wink, 350 S.W.2d 504, 1961 Ky. LEXIS 114 (Ky. 1961).
To sustain an anticipatory injunction against a threatened nuisance, there must be sufficient evidence that a nuisance necessarily would result from the activity. Associated Contractors Stone Co. v. Pewee Valley Sanitarium & Hospital, 376 S.W.2d 316, 1963 Ky. LEXIS 197 (Ky. 1963).
4. Issuance.
Issuance of temporary injunction constitutes prejudgment of controversy before defendant has had his day in court, and doubtful cases should await final judgment. Oscar Ewing, Inc. v. Melton, 309 S.W.2d 760, 1958 Ky. LEXIS 360 (Ky. 1958).
The rule that the granting of temporary injunctions should await final judgment is particularly true when mandatory relief is asked which will change the status quo, and such relief, even on final hearing, will not be granted except in cases of extreme necessity. Oscar Ewing, Inc. v. Melton, 309 S.W.2d 760, 1958 Ky. LEXIS 360 (Ky. 1958).
If the party requesting relief has shown a probability of irreparable injury, presented a substantial question as to the merits, and the equities are in favor of issuance, the temporary injunction should be awarded. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
5. Maintenance of Status Quo.
The controlling issues on a motion for a temporary injunction include a determination of whether there is immediate, irreparable and serious injury at the time, whether the parties are seeking to maintain the status quo, or just requesting mandatory relief causing other party to change his course of action, and whether the equities of the situation justify the granting of such extraordinary relief at the time. Oscar Ewing, Inc. v. Melton, 309 S.W.2d 760, 1958 Ky. LEXIS 360 (Ky. 1958).
A temporary injunction is designed merely to hold the status quo until merits of claim can be decided and whether and by what court it is granted or denied cannot affect the law of the case on the merits. Curry v. Farmers Livestock Market, 343 S.W.2d 134, 1961 Ky. LEXIS 407 (Ky. 1961).
6. Irreparable Injury.
The clearest example of irreparable injury is where it appears that the final judgment would be rendered completely meaningless should the probable harm alleged occur prior to trial. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
Temporary injunctive relief is warranted only where it is clearly shown that one's rights will suffer immediate and irreparable injury pending trial; the purpose of which requirement is to insure that the injunction issues only where absolutely necessary to preserve a party's rights pending the trial of the merits. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
For a temporary injunction enjoining the Natural Resources and Environmental Protection Cabinet from requiring petitioner mining company to repair damage caused to roads during mining activities to be granted under this rule, it must be clearly shown that the mining company would suffer immediate and irreparable injury, loss or damage pending a final judgment in the action; such a threat to the mining company was not clearly shown to exist as the mining company could have refused to comply with the notices requiring action, incurring liability for a fine, or could have complied and repaired the roadway while litigating its duty and liability. Sturgeon Mining Co. v. Whymore Coal Co., 892 S.W.2d 591, 1995 Ky. LEXIS 19 (Ky. 1995).
In a wrongful termination suit, neither the loss of income by a City general manager nor the removal from the manager's duties amounted to an irreparable injury for CR 65.04 purposes; where the damage alleged was the loss of income, the disruption of the manager's work, the damage to reputation, or any of the other usual consequences of the loss of employment, reinstatement and/or back pay at the conclusion of proceedings was an adequate remedy rendering pretrial injunctive relief unnecessary and improper. Price v. Paintsville Tourism Comm'n, 261 S.W.3d 482, 2008 Ky. LEXIS 187 (Ky. 2008).
Doctor's CR 65.09 motion, requesting that the Court vacate the Court of Appeals'  stay of injunctive relief granted to him by the Circuit Court under CR 65.04, was denied as the the doctor's claim that the Kentucky Board of Medical Licensure's restriction of his practice to only male patients would take away 70 percent of his clients and force him to close his business was lacking, without proof, and did not satisfy the irreparable harm requirement. Norsworthy v. Ky. Bd. of Med. Licensure, 330 S.W.3d 58, 2009 Ky. LEXIS 94 (Ky. 2009).
7. Discretion of Court.
Injunctive relief is basically addressed to the sound discretion of the trial court, and unless a trial court has abused that discretion the Court of Appeals has no power to set aside the order below. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
The trial court did not abuse its discretion in awarding an injunction to prevent reimbursement of unconstitutional taxes before deciding the issue of whether 6% attorneys fees might be deducted pursuant to the common funds theory. Petitioners presented a substantial question; they showed that they would suffer irreparable injury if the refunds were made prior to deduction of fees; and, they showed that it was in the public interest to decide the issue to ensure that refunded fees were not subject to unexpected legal bills, that class action members paid attorney fees equally without the necessity of costly collections, and that class action suits were not discouraged. Commonwealth Revenue Cabinet v. St. Ledger, 955 S.W.2d 539, 1997 Ky. App. LEXIS 57 (Ky. Ct. App. 1997).
8. Sufficiency of Evidence.
Because an injunction is an extraordinary remedy, sufficiency of the evidence must be evaluated in light of both substantive and equitable principles. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
The Circuit Court erred in holding that the possible drug use and psychological history of the complainant, who alleged sexual misconduct against the doctor, created a substantial question as to her credibility and erred in disregarding, under KRS 13B.150(2), the hearing officer's credibility determination. The mere fact that a complainant may have been using prescription medication at the time of the incident did not amount to a substantial possibility of the doctor winning on the merits, as required under Kentucky law. Norsworthy v. Ky. Bd. of Med. Licensure, 330 S.W.3d 58, 2009 Ky. LEXIS 94 (Ky. 2009).
9. Findings of Fact.
A temporary injunction was not void even though, at the time of its issuance, it was not supported by findings of fact and conclusions of law. United Auto., Aerospace & Agricultural Implement Workers v. International Harvester Co., 597 S.W.2d 157, 1980 Ky. App. LEXIS 305 (Ky. Ct. App. 1980).
10. Jurisdiction.
The Court of Appeals had no authority in the original action to grant injunctive relief compelling the trial court to provide the newspaper with access to the file, because a trial court, not an appellate court, is the appropriate forum for an original action seeking injunctive relief. Courier-Journal & Louisville Times Co. v. Peers, 747 S.W.2d 125 (Ky. 1988).
11. Dissolution.
Trial court did not abuse its discretion by dissolving a temporary injunction after finding that a proffer was not exempt under the Kentucky Open Records Act, KRS ch, 61, even though there was a finding that the requirements of CR 65.04(1) had been met. There was no entitlement to a permanent injunction under the circumstances. Lawson v. Office of the Atty., — S.W.3d —, 2012 Ky. App. LEXIS 44 (Ky. Ct. App. 2012), aff'd, Lawson v. Office of the AG, 415 S.W.3d 59,  2013 Ky. LEXIS 640 (Ky. 2013).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Affidavit in Support of Temporary Injunction, Form 156.09.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Appeal from Motion Granting Temporary Injunction (State Court), Form 105.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Complaint by Lessor Against Lessee for Injunction, Form 302.04.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Order Granting Motion for Temporary Injunction, Form 156.10.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Verified Complaint for Restraining Order, Form 156.01.
Rule 65.05.  Restraining order and injunction bond.
Text
(1)  No restraining order or temporary injunction shall be granted except upon the giving of a bond by the applicant, with surety, in such sum as the court or the officer to whom application is made deems proper, for the payment of such costs and damages as may be incurred or suffered by any person who is found to have been wrongfully restrained or enjoined. The address of the surety shall be shown on the bond.
(2)  A surety upon a bond under this rule submits himself to the jurisdiction of the court. His liability may be enforced on motion without the necessity of an independent action. The motion shall be served on the surety as provided by Rule 5 at least 20 days prior to the date of the hearing thereon.
(3)  A party restrained or enjoined may move the court for additional security; and if it appear on such motion that the surety is insufficient, or the amount of the bond is insufficient, the court may vacate the restraining order or temporary injunction, unless in a reasonable time sufficient security is given.
History
(Amended effective April 1, 1963; amended July 5, 1985, effective January 1, 1986.)
Annotations

Opinions of Attorney General. This rule is applicable to divorce actions and, when a restraining order is entered to prohibit the husband from coming about the wife, it is necessary for the wife to make bond pursuant to this rule, but no bond is required when a permanent injunction is granted in final judgment. OAG 67-377.
Provisions of this section must be complied with before a temporary restraining order or injunction is issued under KRS 403.160. OAG 72-510.
Cited:  Newport v. Gugel, 342 S.W.2d 517, 1960 Ky. LEXIS 95 (Ky. 1960); Louisville Cycle & Supply Co. v. Baach, 535 S.W.2d 230, 1976 Ky. LEXIS 89 (Ky. 1976).
NOTES TO DECISIONS

 	1. 	Injunction Bond.
 		2. 	— Liability.
 	3. 	Permissible Recovery.
 	4. 	Dissolution of Injunction Retroactive.
1. Injunction Bond.
Where a party in the case of an ex parte restraining order posts an injunction bond under this rule, the party takes the chance that the restraining order is subsequently determined to have been improperly granted. Teamsters Local v. National Linen Service, 472 S.W.2d 671, 1971 Ky. LEXIS 205 (Ky. 1971).
Trial court that was hearing a dissolution of marriage action between a husband who was the principal stockholder in a family corporation and his wife erred by denying the husband's request that his wife be required to post a bond to protect him and his corporation from losses incurred to comply with the court's order that the husband not sell stock his corporation held in another company without obtaining the court's permission. Lewis LP Gas, Inc. v. Lambert, 113 S.W.3d 171, 2003 Ky. LEXIS 166 (Ky. 2003), overruled in part, Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
2. — Liability.
After the dissolution of an ex parte restraining order, obtained by one branch of a multiplant operation against a union local which represented employes at other plants and which picketed the branch plant in support of a strike at the other plants, there is a genuine judicial controversy as to the right of the union to recover costs, attorneys' fees and damages against the injunction bond required by this section for the period during which the union was enjoined by the restraining order from picketing. Teamsters Local v. National Linen Service, 472 S.W.2d 671, 1971 Ky. LEXIS 205 (Ky. 1971).
Where one branch of a company being picketed by a union local, which is striking two plants of the same company in another location, obtains an injunction against the striking local from a circuit court when the national labor relations board has exclusive jurisdiction, the branch obtaining the injunction is liable under this rule to the union for costs, attorneys' fees and damages for the period during which the union was enjoined by the restraining order from continuing the picketing at the first plant. Teamsters Local v. National Linen Service, 472 S.W.2d 671, 1971 Ky. LEXIS 205 (Ky. 1971).
There could be no recovery by Workmen's (Workers') Compensation Board for costs and damages suffered by board caused by restraining order merely directing board not to adjudicate whether the insurance company had a Workmen's (now Workers') Compensation policy covering a claim pending before board, since such order could not have precipitated any substantial costs and damages upon the board except the expense of having it lifted, which would involve only attorney's fees, and since all of the members of the board were themselves attorneys, it could not have incurred any attorney's fee, since it was represented at all times by one of its members. Motorists Mut. Ins. Co. v. Terry, 536 S.W.2d 472, 1976 Ky. LEXIS 83 (Ky. 1976).
3. Permissible Recovery.
Where injunctive relief is the sole relief sought, damages and attorney fees for the wrongful issuance of an injunction are not recoverable. However, the ancillary grant of an injunction may form a predicate for damages. Pharo Distributing Co. v. Stahl, 782 S.W.2d 635, 1989 Ky. App. LEXIS 154 (Ky. Ct. App. 1989).
Where an injunction was wrongfully issued, a business may recover lost profits, costs, and attorney fees, provided same are ascertainable with reasonable certainty. Pharo Distributing Co. v. Stahl, 782 S.W.2d 635, 1989 Ky. App. LEXIS 154 (Ky. Ct. App. 1989).
4. Dissolution of Injunction Retroactive.
Finding that appellant could not recover for any damages while injunction was in effect because appeals court, upon dissolving same, did not make the dissolution retroactive was without merit, as an appellate court ruling than an injunction should not have been issued is impliedly retroactive. Pharo Distributing Co. v. Stahl, 782 S.W.2d 635, 1989 Ky. App. LEXIS 154 (Ky. Ct. App. 1989).
Research References.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Order Granting Motion for Temporary Injunction, Form 156.10.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Bonds, §  12.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Principal and Surety, §  201.00.
Rule 65.06.  Enforcement of restraining orders and injunctions.
Text
Compliance with a restraining order or an injunction, other than an injunction granted under Rule 65.08, may be compelled or its disobedience punished as a contempt by the judge of the court in which the action is pending, or if he is disqualified or absent from his judicial district, by any circuit judge. Upon a showing by affidavit or other evidence of the breach of a restraining order or injunction, the circuit judge may proceed by rule and attachment against the person committing the breach. If an appellate court grants an injunction pending appeal under Rule 65.08, compliance therewith shall be compelled or disobedience punished by the appellate court.
History
(Amended effective June 1, 1960; amended effective July 1, 1976.)
Annotations

Cross-References.
See notes to CR 65.08 under headings “Control by Circuit Court” and “Contempt,” Hale v. Cundari Gas Transmission Co., 454 S.W.2d 679, 1969 Ky. LEXIS 9 (Ky. 1969).
NOTES TO DECISIONS
1. Execution of Bond.
The circuit judge was not acting beyond his jurisdiction in imposing upon the union, as a consequence of its contempt in violating the permanent injunction, the sanctions that were imposed by the judgment which required the union to execute a $25,000 bond as a condition for further picketing. Hotel & Restaurant Employees Union v. Miller, 240 S.W.2d 576, 1951 Ky. LEXIS 978 (Ky. 1951) (decided under prior rule).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Order of Contempt, Form 156.16.
Rule 65.07.  Interlocutory relief in court of appeals prior to final judgment.
Text
(1)  When a circuit court by interlocutory order has granted, denied, modified, or dissolved a temporary injunction, a party adversely affected may within 20 days after the entry thereof move the Court of Appeals for relief from such order. If the order dissolves a temporary injunction theretofore granted, the circuit court may in its discretion suspend the operation of the order for a period not exceeding 20 days to permit such party to proceed under this rule.
(2)  The original and four copies of the motion shall be filed in the office of the appellate court clerk, and the movant shall pay the filing fee required by CR 76.42(2)(a)(viii). The format of the motion shall be the same as for other motions filed in the appellate court under CR 76.34. The motion shall state clearly the procedural history of the case, the factual history of the dispute, and the grounds on which movant's claim for relief is based.
(3)  There shall be filed with the motion the original or a certified copy or photocopy of such portion of the record or proceedings as may be necessary to a proper consideration and disposition of the motion.
(4)  Any respondent may file a response within ten days of the date on which the motion is served.
(5)  (a)  The motion and any responses shall be submitted to a panel for decision. Oral argument will not be held unless ordered by the Court sua sponte or on the motion of a party.
(5)  (b)  The basis of affirmative relief shall be the grounds specified in Rule 65.04(1), and if such relief is granted, a bond may be required to be executed in the circuit court as provided by Rule 65.05.
(6)  If a movant will suffer irreparable injury before the motion will be considered by a panel, the movant may request emergency relief from a member of the Court which may be granted ex parte if necessary. If such relief is sought ex parte the motion shall state why it is impractical to notify opposing counsel so that they may appear, in person or by phone, before the judge to whom the request for emergency relief is presented.
(7)  A signed copy of the order entered on the motion shall be sent forthwith to the clerk of the circuit court where the action is pending, and when filed in the clerk's office shall have the same effect as an order entered by such circuit court.
(8)  A ruling granting or denying interlocutory relief under Rule 65.07 will not be reconsidered.
History
(Amended effective June 1, 1960; amended June 18, 1980, effective September 1, 1980; amended October 28, 1980, effective December 31, 1980; amended October 1, 1991, effective November 15, 1991.)
Annotations

Kentucky Bench & Bar.
Hayes, Status Report on Court of Appeals, Vol. 45, No. 2, April 1981, Ky. Bench & Bar 11.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Cited:  Wright v. Bethlehem Minerals Co., 368 S.W.2d 179, 1963 Ky. LEXIS 38 (Ky. 1963); McGuffey v. Western Pioneer Life Ins. Co., 510 S.W.2d 245, 1974 Ky. LEXIS 543 (Ky. 1974); Georgetown v. Public Service Com., 516 S.W.2d 842, 1974 Ky. LEXIS 173 (Ky. 1974); Commonwealth, Dep't for Natural Resources & Environmental Protection v. Maynard, 537 S.W.2d 169, 1976 Ky. LEXIS 66 (Ky. 1976); Louisville Cycle & Supply Co. v. Baach, 535 S.W.2d 230, 1976 Ky. LEXIS 89 (Ky. 1976); Kodak Mining Co. v. Carrs Fork Corp., 669 S.W.2d 917, 1984 Ky. LEXIS 232 (Ky. 1984); Smothers v. Lewis, 672 S.W.2d 62, 1984 Ky. LEXIS 256, 42 A.L.R.4th 509 (Ky. 1984); Cyprus Mountain Coal Corp. v. Brewer, 828 S.W.2d 642, 1992 Ky. LEXIS 49 (Ky. 1992); Sturgeon Mining Co. v. Whymore Coal Co., 892 S.W.2d 591, 1995 Ky. LEXIS 19 (Ky. 1995).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Lack of Jurisdiction.
 	3. 	Sufficiency of Complaint.
 	4. 	Necessary Parties.
 	5. 	Extraordinary Circumstances.
 	6. 	Child Custody.
 	7. 	Effect on Right to Remove.
 	8. 	Findings of Fact.
 	9. 	Discretion of Court.
 	10. 	Review.
 	11. 	Injunction Dissolved.
 		12. 	— Retroactivity.
 	13. 	Duty of Court.
 	14. 	Injunction Improperly Denied.
 	15. 	Failure to File.
 	16. 	Writ of Prohibition.
 	17. 	Interlocutory Injunction Denied.
 	18. 	Arbitration Cases.
1. In General.
A temporary injunction is not a final adjudication on the merits of the case. Brooks Erection Co. v. William R. Montgomery & Associates, Inc., 576 S.W.2d 273, 1979 Ky. App. LEXIS 368 (Ky. Ct. App. 1979).
Denial of a restraining order was not final or otherwise reviewable, and thus it was not within the appellate court's authority to review; the appeal of a trial court's denial of a restraining order was dismissed. Common Cause v. Commonwealth ex rel. Fletcher, 143 S.W.3d 634, 2004 Ky. App. LEXIS 271 (Ky. Ct. App. 2004).
Franklin Circuit Court did not abuse its discretion when it denied the Attorney General's request for a temporary injunction as it was not arbitrary, unreasonable, unfair, or unsupported by sound legal principles. Commonwealth Ex Rel. Conway, 300 S.W.3d 152, 2009 Ky. LEXIS 290 (Ky. 2009).
2. Lack of Jurisdiction.
The Pike Circuit Court lacked jurisdiction to entertain any action, including an injunction, involving a pending administrative proceeding before the Department for Natural Resources and Environmental Protection, since under KRS 224.085 the only circuit court entitled to review an order of that agency is the Franklin Circuit Court, thus, a temporary injunction preventing the Department from hearing an action in Frankfort was dissolved under this rule. Department for Natural Resources & Environmental Protection v. Blackhawk Mining Co., 612 S.W.2d 745, 1980 Ky. App. LEXIS 422 (Ky. Ct. App. 1980).
Appellate court lacked jurisdiction to address the merits of an association's motion for interlocutory relief under a CR 65.09 claim because, although the trial court's order referred to the relief granted as a “temporary injunction,” cited the temporary injunction rule, CR 65.04, and included findings of fact consistent with that rule, its ex parte  nature made it a restraining order as allowed under CR 65.03; the Civil Rules made no provision for appeals from restraining orders. Kentucky High Sch. Ath. Ass'n v. Edwards, 256 S.W.3d 1, 2008 Ky. LEXIS 158 (Ky. 2008).
3. Sufficiency of Complaint.
Where the complaint, although uncontroverted, alleged no facts as to how defendant's actions would specifically harm the plaintiff, but only created a speculation of harm to a group of which he belonged, there was no clear showing of harm to plaintiff's rights only, therefore, injunctive relief was improper. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
Defendants in easement condemnation action could not appeal interlocutory order of circuit court which contained no finding that it was final judgment and that there was no just reason for delay, since it was not a final appealable order under CR 54.02; however, where defendants contended that plaintiffs would cut trees and do other acts which would constitute irreparable injury, utilization of this rule was the proper avenue for relief. Murty v. Lexington-Fayette Urban County Airport Bd., 612 S.W.2d 765, 1981 Ky. App. LEXIS 226 (Ky. Ct. App. 1981).
4. Necessary Parties.
Grant of temporary injunction against high school's enforcement of athletic association bylaw limiting eligibility of transfer students to participate in high school athletics was improper where association was not made a party. Kentucky High School Athletic Asso. v. Hopkins County Board of Education, 552 S.W.2d 685, 1977 Ky. App. LEXIS 734 (Ky. Ct. App. 1977).
Dismissal of a motion for CR 65.07 relief from a temporary injunction enjoining the Kentucky Office of the Attorney General (OAG) from releasing a proffer of evidence provided by an individual to the OAG to assist in a criminal investigation was proper, as the OAG was a necessary party to the individual's trial court action; the OAG itself was the custodian of the records being sought. Courier-Journal, Inc. v. Lawson, 307 S.W.3d 617,  2010 Ky. LEXIS 77 (Ky. 2010).
5. Extraordinary Circumstances.
In the absence of extraordinary circumstances, the Court of Appeals would not enjoin a public officer from the performance of the public's business pending the outcome of an ouster proceeding. Commonwealth ex rel. Breckinridge v. Winstead, 430 S.W.2d 647, 1968 Ky. LEXIS 407 (Ky. 1968).
The fact that a school superintendent's contract was about to expire and a new contract might or might not be made by school board members against whom ouster proceedings had been commenced was not such an extraordinary circumstance as to warrant the granting of a temporary injunction. Commonwealth ex rel. Breckinridge v. Winstead, 430 S.W.2d 647, 1968 Ky. LEXIS 407 (Ky. 1968).
6. Child Custody.
Prompt appellate review shall be allowed within the general spirit and purpose envisioned by this rule and CR 65.08 in cases where a litigant seeks the right to immediate possession of a child. Galloway v. Pruitt, 469 S.W.2d 556, 1971 Ky. LEXIS 303 (Ky. 1971).
7. Effect on Right to Remove.
Where defendants in a zoning violation suit filed a motion to abate and dismiss in state court, appeared in state court to resist the entry against them of a temporary injunction and filed a motion in the Court of Appeals to dissolve the temporary injunction under this rule, the actions of the defendants were defensive in nature and of the same character as resisting the entry of a temporary injunction in a trial court and the motion to dissolve did not constitute a waiver of the right of removal; waiver cannot occur by defensive action in a state court absent a clear and unequivocal showing of intent to waive, and the mere filing in state court of a pleading raising a defense which might be conclusive of the merits is insufficient for waiver unless there is further action on the part of the defendant resulting in a decision on the merits of the defense. Bedell v. H.R.C., Ltd., 522 F. Supp. 732, 1981 U.S. Dist. LEXIS 14698 (E.D. Ky. 1981).
Trial court erred in denying plaintiff's petition for a temporary injunction to preclude city commission from holding a proposed removal hearing after the commission had denied the mayor and a commissioner their right to vote on joint charges brought against the two of them. The mayor's CR 65.07 motion for relief was granted to the extent that the commission was prohibited from preventing the commissioner from voting on the charges against the mayor's removal and from preventing the mayor from voting on the commissioner's removal. Walters v. Moore, 121 S.W.3d 210, 2003 Ky. App. LEXIS 271 (Ky. Ct. App. 2003).
8. Findings of Fact.
A temporary injunction was not void even though, at the time of its issuance, it was not supported by findings of fact and conclusions of law. United Auto., Aerospace & Agricultural Implement Workers v. International Harvester Co., 597 S.W.2d 157, 1980 Ky. App. LEXIS 305 (Ky. Ct. App. 1980).
9. Discretion of Court.
Unless a trial court has abused its discretion its decision will not be set aside on review. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
There is no duty upon the court to grant a plea of abatement where a prior action has been filed in another state but it is discretionary only. Brooks Erection Co. v. William R. Montgomery & Associates, Inc., 576 S.W.2d 273, 1979 Ky. App. LEXIS 368 (Ky. Ct. App. 1979).
10. Review.
The abuse of discretion test is applicable in review of temporary injunctions which have been issued. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
Although the effect of the Court of Appeals' action in granting a stay of further administrative procedures may have been somewhat akin to the granting of injunctive relief, the Supreme Court is without jurisdiction to grant relief pursuant to CR 65.09, as the specific mandate of the rule states that such action arises only when a party is affected by an order of the Court of Appeals in a proceeding under this rule, CR 65.08 or in a habeas corpus proceeding. Green Valley Environmental Corp. v. Clay, 798 S.W.2d 141, 1990 Ky. LEXIS 118 (Ky. 1990).
11. Injunction Dissolved.
Where a state university president was due to have a hearing on certain charges before the board of regents, his failure to exhaust the procedural and substantive requirements of KRS 164.360, the fact that adequate relief was still available after the hearing, and the fact that each regent who was to be enjoined had testified that he had not prejudged the case and would vote on removal solely based on the evidence adduced at the hearing, prevented the president from making a sufficient showing of irreparable injury; accordingly, the trial court erred in enjoining four of the regents from participating in the hearing and relief pursuant to this rule was appropriate. Board of Regents v. Curris, 620 S.W.2d 322, 1981 Ky. App. LEXIS 278 (Ky. Ct. App. 1981).
12. — Retroactivity.
Finding that appellant could not recover for any damages while injunction was in effect because appeals court, upon dissolving same, did not make the dissolution retroactive was without merit, as an appellate court ruling than an injunction should not have been issued is impliedly retroactive. Pharo Distributing Co. v. Stahl, 782 S.W.2d 635, 1989 Ky. App. LEXIS 154 (Ky. Ct. App. 1989).
13. Duty of Court.
In ruling on a motion for temporary injunction, the circuit court must consider the effect on the status quo, consider the hardship imposed on the parties by grant or denial of the requested injunction, and determine whether the complaint raises a serious question warranting a trial on the merits. R.O. Hahn, Inc. v. MDG Diagnostics, Inc., 737 S.W.2d 180, 1987 Ky. App. LEXIS 537 (Ky. Ct. App. 1987).
14. Injunction Improperly Denied.
Where the seller brought an action for temporary injunction against the buyer in order to prevent the transfer of goods to a third person, the circuit court abused its discretion in denying the seller's motion for a temporary injunction because the seller raised a substantial question concerning the passage of title of the goods and the likelihood of irreparable injury. R.O. Hahn, Inc. v. MDG Diagnostics, Inc., 737 S.W.2d 180, 1987 Ky. App. LEXIS 537 (Ky. Ct. App. 1987).
15. Failure to File.
Although an adequate remedy had been available to paralegal under this rule, the failure to file pursuant to this rule was fatal to his later claim that no adequate remedy by appeal existed and the Court of Appeals did not improperly exercise jurisdiction in issuing a modification to an injunction under CR 76.36. Wyatt, Tarrant & Combs v. Williams, 892 S.W.2d 584, 1995 Ky. LEXIS 31 (Ky. 1995).
16. Writ of Prohibition.
Trial court exceeded its jurisdiction by ordering a corporation that was controlled by a stockholder who was involved in an action seeking dissolution of his marriage not to sell stock his corporation owned in another company, and the court of appeals erred by denying the stockholder's petition for a writ prohibiting the trial court from enforcing its order. Lewis LP Gas, Inc. v. Lambert, 113 S.W.3d 171, 2003 Ky. LEXIS 166 (Ky. 2003), overruled in part, Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
Court of appeals properly viewed the case under the class of writs, and determined that the executor had an adequate remedy by appeal; an adverse ruling from the temporary injunction hearing would have been subject to appellate review under CR 65.07(1). Goldstein v. Feeley, 299 S.W.3d 549, 2009 Ky. LEXIS 183 (Ky. 2009).
Court of appeals properly viewed the case under the class of writs, and determined that the executor had an adequate remedy by appeal; an adverse ruling from the temporary injunction hearing would have been subject to appellate review under CR 65.07(1). Goldstein v. Feeley, 299 S.W.3d 549, 2009 Ky. LEXIS 183 (Ky. 2009).
17. Interlocutory Injunction Denied.
Commonwealth representatives' CR 65.07 motion for interlocutory relief was denied as the representatives did not have a right under Ky. Const., § 230 to be called into an extraordinary session of the Kentucky General Assembly to end the Kentucky Governor's allegedly unlawful expenditure of unappropriated state funds under Ky. Const., § 80; whether to call an extraordinary session and what matters were to be addressed in such a session were within the discretion of the Governor. Ky. Const., § 230 did not provide an exception to the separation-of-powers doctrine created by Ky. Const., §§ 27 and 28. Geveden v. Commonwealth ex rel. Fletcher, 142 S.W.3d 170, 2004 Ky. App. LEXIS 251 (Ky. Ct. App. 2004).
18. Arbitration Cases.
A party to an arbitration decision may appeal the decision of a trial court which implicates any of the enumerated items in KRS 417.220(1) by utilizing either a motion for interlocutory relief pursuant to CR 65.07, or a notice of appeal pursuant toCR 73, as long as that party fulfills the requirements and meets the burdens in so making the appeal, but a party may only choose one route. Kindred Hosps. Ltd. P'ship v. Lutrell, 190 S.W.3d 916, 2006 Ky. LEXIS 100 (Ky. 2006).
A party prosecuting an interlocutory appeal from an order denying a motion to compel arbitration under the Kentucky Uniform Arbitration Act (KUAA) may proceed either under CR 65.07, which addresses interlocutory relief, or under the general appellate procedure set out in CR 73. Thus, when a motion to compel arbitration was was expressly brought under the KUAA and the Federal Arbitration Act, an interlocutory appeal was properly brought via Rule 73. Olshan Found. Repair & Waterproofing v. Otto, 276 S.W.3d 827, 2009 Ky. App. LEXIS 4 (Ky. Ct. App. 2009).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Order to Vacate Temporary Injunction, Form 156.15.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Special Appellate Remedies, §  105.00.
Rule 65.08.  Interlocutory relief pending appeal from final judgment.
Text
(1)  After an appeal is taken from a final judgment granting or denying an injunction any party may move the circuit court to grant, suspend or modify injunctive relief during the pendency of the appeal. The circuit court, in its discretion, may provide in the order ruling on the motion that the status existing immediately before the entry of the final judgment shall be maintained for a specified limited time to protect a party wishing to proceed promptly under paragraph (2) of this rule.
(2)  A party adversely affected by a ruling by the circuit court under paragraph (1) of this rule, may move the Court of Appeals for relief.
(3)  Relief shall be sought in the Court of Appeals by filing the original and four copies of a motion complying in all respects with other motions filed in the appellate court under CR 76.34. If no request was made to the trial court under paragraph (1) of this rule, the motion shall state why such request was impractical.
(4)  There shall be filed with a motion made in the Court of Appeals under this rule the original, a photocopy or a certified copy of such portion of the record or proceedings as may be necessary to a proper consideration and disposition of the motion.
(5)  Any party may file a response to the motion within ten days of the date on which the motion was served.
(6)  The motion and any responses shall be submitted to a panel of the Court for decision. No oral argument will be heard unless ordered by the Court on its own motion or on motion of a party.
(7)  If a movant will suffer irreparable injury before the Court of Appeals may hear the motion, the movant may request emergency relief from a member of the Court which may be granted ex parte if necessary. If such relief is sought ex parte the motion shall state why it is impractical to notify opposing counsel so that they may appear, in person or by phone, before the judge to whom the request for emergency relief is presented.
(8)  Any order entered under this rule may fix such terms as are proper to secure the rights of the parties, including the execution of an injunction bond subject to the provisions of Rule 65.05.
(9)  A ruling granting or denying interlocutory relief under Rule 65.08 will not be reconsidered.
History
(Amended effective April 1, 1963; amended October 18, 1977, effective January 1, 1978; amended June 18, 1980, effective September 1, 1980; amended October 28, 1980, effective December 31, 1980; amended October 1, 1991, effective November 15, 1991.)
Annotations

Kentucky Bench & Bar.
Palmore, A Summary of Significant Decisions by the Supreme Court of Kentucky April 1982-April 1983, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 14.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Kentucky Law Journal.
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
NOTES TO DECISIONS

 	1. 	Control by Circuit Court.
 		2. 	— Contempt.
 	3. 	Remedy Exclusive.
 	4. 	Authority for Ex Parte Relief.
 	5. 	Jurisdiction of Supreme Court.
1. Control by Circuit Court.
The Circuit Court enforces all restraining orders and injunctions except an injunction pending an appeal which may have been granted by the Court of Appeals in a proceeding under this rule. Hale v. Cundari Gas Transmission Co., 454 S.W.2d 679, 1969 Ky. LEXIS 9 (Ky. 1969).
While a case is being appealed the enforcement of an unsuperseded judgment is subject to control of the Circuit Court entering such judgment since the circuit judge is in a much better position to construe his own judgment, to take any necessary proof and to grant such relief as may be necessary. Hale v. Cundari Gas Transmission Co., 454 S.W.2d 679, 1969 Ky. LEXIS 9 (Ky. 1969).
Since the Circuit Court in the county in which a bank was located was the only court with authority to review the actions of the commissioner relevant to taking charge of the bank, the Circuit Court in another county had no authority to issue an injunction which prohibited the commissioner from taking charge of the state bank. Sallee v. Mt. Zion Deposit Bank, 528 S.W.2d 722, 1975 Ky. LEXIS 85 (Ky. 1975).
2. — Contempt.
The pendency of an appeal would not affect the jurisdiction of the Circuit Court to compel compliance with any of its injunctive orders as long as they were effective. Hale v. Cundari Gas Transmission Co., 454 S.W.2d 679, 1969 Ky. LEXIS 9 (Ky. 1969).
Where the Circuit Court issued a permanent mandatory injunction and that judgment was appealed to the Court of Appeals, while the appeal is pending the Circuit Court issuing the injunction would have jurisdiction and would be the proper forum before which to present the issue of contempt. Hale v. Cundari Gas Transmission Co., 454 S.W.2d 679, 1969 Ky. LEXIS 9 (Ky. 1969).
3. Remedy Exclusive.
The provisions of CR 62.03 and CR 73.04 for effecting a stay of judgment by the execution of a supersedeas bond do not apply to a judgment granting or denying injunctive relief. Though not explicitly stated in the text of CR 62.03, the respective titles of CR 62.02 (“Pending Appeal of Injunctive Judgments”) and CR 62.03 (“Pending Appeal of Judgment Other Than Injunctive Judgment”) leave no room for doubt that this rule is the exclusive authority under which a stay may be had after a final judgment granting or denying injunctive relief has been appealed. Bella Gardens Apartments, Ltd. v. Johnson, 642 S.W.2d 898, 1982 Ky. LEXIS 322 (Ky. 1982).
4. Authority for Ex Parte Relief.
In an appealed injunction case, which is expressly provided for by CR 62.02 and this rule, the only effect of CR 76.33 is to  make explicit the authority for ex parte relief. Bella Gardens Apartments, Ltd. v. Johnson, 642 S.W.2d 898, 1982 Ky. LEXIS 322 (Ky. 1982).
5. Jurisdiction of Supreme Court.
Although the effect of the Court of Appeals' action in granting a stay of further administrative procedures may have been somewhat akin to the granting of injunctive relief, the Supreme Court is without jurisdiction to grant relief pursuant to CR 65.09, as the specific mandate of the rule states that such action arises only when a party is affected by an order of the Court of Appeals in a proceeding under CR 65.07, this rule or in a habeas corpus proceeding. Green Valley Environmental Corp. v. Clay, 798 S.W.2d 141, 1990 Ky. LEXIS 118 (Ky. 1990).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Rule 65.09.  Interlocutory relief in Supreme Court.
Text
(1)  Any party adversely affected by an order of the Court of Appeals in a proceeding under Rule 65.07 or Rule 65.08 may within five (5) days after the date on which such order was entered, move the Supreme Court to vacate or modify it. The decision whether to review such order shall be discretionary with the Supreme Court. Such a motion will be entertained only for extraordinary cause shown in the motion. Ten copies of the motion and the response, if any, shall be filed.
(2)  There shall be filed with the motion the original or certified copies or photocopies of the order or orders of the Court of Appeals and all other papers, exhibits and briefs filed in that court.
(3)  If a Court of Appeals judge has granted or denied emergency relief under CR 65.07(6) or CR 65.08(7), any party adversely affected by that order may move the Supreme Court for relief in the same manner as provided in subsection (1) of this rule.
 	(a)  If the Supreme Court declines to exercise its discretion to immediately review the ruling, the motion for relief in the Court of Appeals will be assigned to a panel of that Court for decision.
 	(b)  If the Supreme Court decides to exercise its discretion to immediately review the ruling, the Supreme Court review shall encompass both the emergency motion and the motion for relief under CR 65.07 or CR 65.08.
 	(c)  Failure of a party to seek Supreme Court emergency review under this paragraph (3) shall not affect the party's right to seek review under paragraph (1) of a decision of a Court of Appeals panel disposing of the motion for relief under CR 65.07 or 65.08.
History
(Adopted effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended June 18, 1980, effective September 1, 1980; amended July 1, 1987, effective January 1, 1988; amended August 6, 1990, effective September 15, 1990; amended October 1, 1991, effective November 15, 1991.)
Annotations

Northern Kentucky Law Review.
Bartlett, Civil Procedure, 20 N. Ky. L. Rev. 605 (1993).
Cited:  South Cent. Bell Tel. Co. v. Commonwealth, 646 S.W.2d 717, 1983 Ky. LEXIS 222 (Ky. 1983); Kodak Mining Co. v. Carrs Fork Corp., 669 S.W.2d 917, 1984 Ky. LEXIS 232 (Ky. 1984); Smothers v. Lewis, 672 S.W.2d 62, 1984 Ky. LEXIS 256, 42 A.L.R.4th 509 (Ky. 1984); Blakely v. Blevins, 922 S.W.2d 378, 1996 Ky. LEXIS 49 (Ky. 1996); NCAA v. Lasege, 53 S.W.3d 77, 2001 Ky. LEXIS 118 (Ky. 2001); North Fork Collieries, LLC v. Hall, 322 S.W.3d 98,  2010 Ky. LEXIS 247 (Ky. 2010); Hill v. Petrotech Res. Corp., 325 S.W.3d 302,  2010 Ky. LEXIS 254 (Ky. 2010).
NOTES TO DECISIONS
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 	3. 	Erroneous Granting of Injunction.
 	4. 	Extraordinary Cause.
1. Basis for Seeking Relief.
If the effect of protective order was to terminate any further efforts to audit the taxpayers' personal property, there would be some justification in Revenue Cabinet's motion seeking relief in the Supreme Court. Revenue Cabinet, Commonwealth v. Cherry, 803 S.W.2d 570, 1990 Ky. LEXIS 110 (Ky. 1990).
Controversy between high school athletic association and student involving student's ineligibility to play inter scholastic baseball was moot, and interlocutory relief was no longer at issue where baseball season had ended and student's eligibility was no longer relevant. Kentucky High Sch. Ath. Ass'n v. Runyon, 920 S.W.2d 525, 1996 Ky. LEXIS 14 (Ky. 1996).
2. Jurisdiction.
Although the effect of the Court of Appeals' action in granting a stay of further administrative procedures may have been somewhat akin to the granting of injunctive relief, the Supreme Court is without jurisdiction to grant relief pursuant to this rule, as the specific mandate of the rule states that such action arises only when a party is affected by an order of the Court of Appeals in a proceeding under CR 65.07, CR 65.08 or in a habeas corpus proceeding. Green Valley Environmental Corp. v. Clay, 798 S.W.2d 141, 1990 Ky. LEXIS 118 (Ky. 1990).
Appellate court lacked jurisdiction to address the merits of an association's motion for interlocutory relief under a CR 65.09 claim because, although the trial court's order referred to the relief granted as a “temporary injunction,” cited the temporary injunction rule, CR 65.04, and included findings of fact consistent with that rule, its ex parte nature made it a restraining order as allowed under CR 65.03; the Civil Rules made no provision for appeals from restraining orders. Kentucky High Sch. Ath. Ass'n v. Edwards, 256 S.W.3d 1, 2008 Ky. LEXIS 158 (Ky. 2008).
3. Erroneous Granting of Injunction.
Applying the extraordinary cause standard of this Rule, temporary injunction against a mining company was erroneously granted to coal haulers who failed to meet their burden of showing that immediate irreparable injury existed for which contract damages could not have adequately recompensed them; if coal haulers could successfully prove their claims to contractual rights in hauling coal under written agreements, calculations could be readily available to determine their monetary losses. Cyprus Mountain Coal Corp. v. Brewer, 828 S.W.2d 642, 1992 Ky. LEXIS 49 (Ky. 1992).
Doctor's CR 65.09 motion, requesting that the Court vacate the Court of Appeals'  stay of injunctive relief granted to him by the Circuit Court under CR 65.04, was denied as the doctor had not established that there was a substantial possibility that he would prevail on the merits, he had not satisfied the irreparable harm requirement, and he had not shown that the equities in the case favored him. The allegations of sexual misconduct against the doctor, juxtaposed against the numerous complaints of sexual misconduct filed against the doctor over the previous 19 years, mandated a finding that the equities did not favor the doctor. Norsworthy v. Ky. Bd. of Med. Licensure, 330 S.W.3d 58, 2009 Ky. LEXIS 94 (Ky. 2009).
4. Extraordinary Cause.
Revenue Cabinet did not demonstrate extraordinary cause to justify dissolution of temporary injunction which stopped the cabinet from preventing duly elected county property valuation administrator from taking office; although administrator had been removed from office during his previous term, injunction was granted on the grounds that such removal could not prevent him from taking office once he was elected for a subsequent term. Revenue Cabinet v. Picklesimer, 879 S.W.2d 482, 1994 Ky. LEXIS 77 (Ky. 1994).
Where a factual finding of a trial court that led it to deny movants' request for arbitration was supported by substantial evidence, and movants did not otherwise show “extraordinary cause” to reverse the Court of Appeals' denial of their request for interlocutory relief under CR 65.07, the Supreme Court denied the motion to vacate the Court of Appeals' order. Oakwood Mobile Homes v. Sprowls, 82 S.W.3d 193, 2002 Ky. LEXIS 160 (Ky. 2002).
A movant's use of a CR 65.07(1) motion for interlocutory relief as the mechanism for appealing the trial court's denial of its motion to stay litigation pending arbitration complied with KRS 417.220, but the movant's interlocutory appeal under CR 65.09 was denied because it failed to show extraordinary cause. Kindred Hosps. Ltd. P'ship v. Lutrell, 190 S.W.3d 916, 2006 Ky. LEXIS 100 (Ky. 2006).
CR 65.09 relief was unavailable in a wrongful termination suit, as neither the loss of income by a city general manager nor the removal from the manager's duties amounted to an irreparable injury for CR 65.04 purposes; where the damage alleged was the loss of income, the disruption of the manager's work, the damage to reputation, or any of the other usual consequences of the loss of employment, reinstatement and/or back pay at the conclusion of proceedings was an adequate remedy rendering pretrial injunctive relief unnecessary and improper. Price v. Paintsville Tourism Comm'n, 261 S.W.3d 482, 2008 Ky. LEXIS 187 (Ky. 2008).
Building owner's CR 65.09 motion for interlocutory relief was denied where the lower court did not abuse its discretion in finding that a circuit court properly relied on the exhibits attached to a motion for a temporary injunction in granting that motion, and it properly refrained from addressing the merits of the case. SM Newco Paducah, LLC v. Ky. Oaks Mall Co., 499 S.W.3d 275, 2016 Ky. LEXIS 508 (Ky. 2016).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Special Appellate Remedies, §  105.00.
Rule 66.  Receivers.
Text
An action wherein a receiver has been appointed shall not be dismissed except by order of the court. The practice in the administration of estates by receivers or by other similar officers appointed by the court shall be in accordance with the Kentucky Revised Statutes and with the practice heretofore followed in the courts of this state. In all other respects, the action in which the appointment of a receiver is sought or which is brought by or against a receiver is governed by these rules.
Rule 67.  Deposit in court.
Rule 67.01.  In an action.
Text
In an action in which any part of the relief sought is a judgment for a sum of money or the disposition of a sum of money or the disposition of any other thing capable of delivery, a party, upon notice to every other party, and by leave of court, may deposit with the court all or any part of such sum or thing. Money paid into court under this rule shall be deposited in an interest-bearing account or invested in an interest-bearing instrument approved by the court. At the conclusion of the action, the interest accruing on any such account or instrument shall be paid to the person to whom the principal amount of the account is paid.
History
(Amended June 30, 1986, effective January 1, 1987; amended August 6, 1990, effective September 15, 1990.)
Annotations

Cited:  Hughett v. Ohio Barge Lines, Inc., 495 S.W.2d 184, 1973 Ky. LEXIS 397 (Ky. 1973).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Motion to Deposit.
 		3. 	— Considerations.
 	4. 	Release of Deposit.
1. Purpose.
The provisions of this rule standing alone may be used as the basis for the reasonable exercise of a trial court's discretion, under appropriate factual circumstances, to preserve a fund in dispute. Kentucky Utilities Co. v. South East Coal Co., 836 S.W.2d 392, 1992 Ky. LEXIS 96 (Ky. 1992), cert. dismissed, South E. Coal Co. v. Kentucky Utils. Co., 506 U.S. 1090, 113 S. Ct. 1147, 122 L. Ed. 2d 498, 1993 U.S. LEXIS 1038, 61 U.S.L.W. 3586 (1993).
2. Motion to Deposit.
3. — Considerations.
Although the Supreme Court did not find it essential to apply this rule, the Supreme Court believed a trial court should consider a would-be depositor's likelihood of success on the merits when the motion to deposit is filed. Also to be considered by a trial court is the likelihood of the would-be depositor recovering the disputed funds if the court does not permit them to be preserved by depositing them with the court. Kentucky Utilities Co. v. South East Coal Co., 836 S.W.2d 392, 1992 Ky. LEXIS 96 (Ky. 1992), cert. dismissed, South E. Coal Co. v. Kentucky Utils. Co., 506 U.S. 1090, 113 S. Ct. 1147, 122 L. Ed. 2d 498, 1993 U.S. LEXIS 1038, 61 U.S.L.W. 3586 (1993).
4. Release of Deposit.
In suit between utilities company and coal company over sum placed in a CR 67.01 fund pursuant to a dispute over the price of coal sold to utility company, trial court originally found for utility company, but was reversed by the Court of Appeals. In light of reversal, trial court's subsequent order released the fund to the U.S. Bankruptcy Court because coal company was in Chapter 11 receivership. The release of the fund was stayed by the Supreme Court because there was substantial reason to be concerned that utility company would be irreparably harmed by being denied security for payment of the final judgment entered in the case, and if the final judgment did declare the $40 million in the CR 67.01 fund to  be property of utility company, the trial court's order releasing the fund to the bankruptcy court irreparably harmed utility company by depriving utility company of its property before there had been any final decision divesting utility company of ownership. Kentucky Utils. Co. v. South E. Coal Co., 836 S.W.2d 388, 1991 Ky. LEXIS 203 (Ky. 1991).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Complaint by Purchaser to Recover Purchase Money Paid, and Damages for Fraud, With Averment of Request to Cancel the Contract, Form 190.13.
Rule 67.02.  Court may order deposit or seizure of property.
Text
When it is admitted by the pleading or examination of a party that he has in his possession or control any money or other thing capable of delivery which being the subject of the litigation, is held by him as trustee for another party, or which belongs or is due to another party, the court may order the same to be deposited in court or delivered to such other party, with or without security, subject to further direction. If such order is disobeyed, the court may punish the disobedience as a contempt, and may also require the sheriff or other proper officer to take the money or property and deposit or deliver it in accordance with the direction given. Money paid into court under this rule shall be deposited in an interest-bearing account or invested in an interest-bearing instrument approved by the court. At the conclusion of the action, the interest accruing on any such account or instrument shall be paid to the person to whom the principal amount of the account is paid.
History
(Amended June 30, 1986, effective January 1, 1987; amended August 6, 1990, effective September 15, 1990.)
Annotations

Cited:  Farmer v. Cassinelli, 303 S.W.2d 555, 1957 Ky. LEXIS 270 (Ky. 1957).
NOTES TO DECISIONS

 	1. 	Absence of Admission.
 	2. 	Authority under Rule Not Properly Exercised.
1. Absence of Admission.
Where the defendants did not admit by pleading or testimony that they were either in possession or control of the money which was the subject of the underlying litigation, or that such money belonged to the plaintiff or was owed to it, they could not be required to deposit the money into court. J.R.E., Inc. v. Asbury, 993 S.W.2d 960, 1999 Ky. LEXIS 80 (Ky. 1999).
2. Authority under Rule Not Properly Exercised.
Second type of writ of prohibition was properly granted in a contractual dispute between a health plan and a laboratory because a circuit court erred when it entered an order compelling a health plan to deposit money with the court before the adjudication of the claims was completed; the order was not proper under this rule because the validity of the claims was disputed. Moreover, there was a lack of an adequate remedy, and an irreparable injury was established. Premiertox 2.0 v. Miniard, 407 S.W.3d 542,  2013 Ky. LEXIS 385 (Ky. 2013).
Rule 67.03.  Money paid into court.
Text
Where the money is paid into court to abide the result of any legal proceeding, the judge may order it deposited in one or more designated federally insured state or national banks or savings banks, to the credit of the court in the action or proceeding in which the money was paid. The money, including earned interest, so deposited shall be paid only upon the check of the clerk of the court, annexed to its certified order for the payment, and in favor of the person to whom the order directs the payment to be made. Any interest which may have accrued shall also be paid to that same person.
History
(Amended June 30, 1986, effective January 1, 1987; amended August 6, 1990, effective September 15, 1990.)
Annotations

Cited:  In re Richardson, 52 B.R. 237, 1985 Bankr. LEXIS 5529 (Bankr. M.D. Tenn. 1985).
NOTES TO DECISIONS

 	1. 	Interest.
 		2. 	— Payment.
 		3. 	— Running.
 	4. 	Availability of Funds.
1. Interest.
2. — Payment.
In order for a party to be entitled to interest on the supersedeas bond, it was incumbent upon her to obtain a court order requiring the clerk to place the supersedeas bond funds into a separate escrow account and not into the clerk's regular account and since she did not obtain a court order to place these funds into a special escrow account, but rather placed them in the regular clerk's account, the circuit court clerk was required by KRS 30A.205 to pay any interest earned on these funds to the state. Borden v. Martin, 765 S.W.2d 34, 1989 Ky. App. LEXIS 15 (Ky. Ct. App. 1989).
3. — Running.
Except in the case of a stakeholder, one depositing money into court does not thereby stop the running of interest against him where such deposit is not a tender to the judgment holder and does not entitle that party to unrestricted use of the money. Family Fed. Sav. Bank v. Hughes, 877 S.W.2d 609, 1994 Ky. LEXIS 58 (Ky. 1994).
4. Availability of Funds.
In a case involving a dispute over property ownership, the trial court did not have the authority to order that a guardian ad litem's (GAL) reasonable fee be paid from a court-ordered escrow account and, thus, the trial court should have granted an alleged owner's CR 59.05 motion to  alter or amend the ruling ordering such a payment. Under KRS 453.060(2), the GAL was to be paid directly by a plaintiff, which was a company leasing the disputed the property, and CR 67.03 escrow  funds were not available for that purpose. Mullins v. Consol of Ky., Inc., 368 S.W.3d 119, 2012 Ky. App. LEXIS 75 (Ky. Ct. App. 2012).
Rule 68.  Offer of judgment.
Text
(1)  At any time more than 10 days before the trial begins, a party defending against a claim may serve upon the adverse party an offer to allow judgment to be taken against him for the money or property, or to the effect specified in his offer, with costs then accrued. The offer may be conditioned upon the party's failure in his defense. If within 10 days after service of the offer the adverse party serves written notice that the offer is accepted, either party may then file the offer and notice of acceptance, together with the proof of service thereof, and thereupon judgment shall be rendered accordingly, except when the offer is one conditioned upon failure in defense, in which case the judgment shall be rendered when the defense has failed.
(2)  When the liability of one party to another has been determined by verdict or order of judgment, but the amount or extent of the liability remains to be determined by further proceedings, the party adjudged liable may make an offer of judgment, which shall have the same effect as an offer made before trial if it is served within a reasonable time not less than 10 days prior to the commencement of hearings to determine the amount or extent of liability.
(3)  An offer not accepted shall be deemed withdrawn and evidence thereof is not admissible except in a proceeding to determine costs. If the judgment finally obtained by the offeree is not more favorable than the offer, the offeree must pay the costs incurred after the making of the offer. The fact that an offer is made but not accepted does not preclude a subsequent offer.
Annotations

Kentucky Bench & Bar.
An Overview of the Magnuson-Moss Warranty Act, Vol. 55, No. 3, Summer 1991, Ky. Bench & Bar 18.
Case, Seeking to Shift Costs: Rule 68 in Arbitration Context, Vol. 70, No. 2, March 2006, Ky. Bench & Bar 19.
Cited: Cincinnati Ins. Co. v. Hofmeister, 2008 Ky. App. LEXIS 302 (Ky. Ct. App. 2008).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Finality of Acceptance.
 	3. 	Withdrawal.
1. Purpose.
This rule is intended to encourage settlements and to avoid protracted litigation by providing a procedure for a party defending against a disputed claim to expeditiously effect a settlement and avoid payment of additional costs of litigation, including attorneys' fees. Pennyrile Citizens Bank & Trust Co.v Scent, 676 S.W.2d 798, 1984 Ky. App. LEXIS 547 (Ky. Ct. App. 1984).
2. Finality of Acceptance.
An offer of judgment, once timely accepted, may not be rescinded or withdrawn. Pennyrile Citizens Bank & Trust Co.v Scent, 676 S.W.2d 798, 1984 Ky. App. LEXIS 547 (Ky. Ct. App. 1984).
Where the plaintiff debtor accepted the defendant bank's offer of judgment, in which the bank agreed to repay the debtor an overpayment which the bank had previously collected from the debtor on a promissory note, the bank was not entitled to have the offer rescinded merely because it felt that it had mistakenly agreed to pay too much particularly since the mistake, if any, was due to the bank's own negligence or lack of due diligence and not due to any fraud or misrepresentation on the debtor's part. Pennyrile Citizens Bank & Trust Co.v Scent, 676 S.W.2d 798, 1984 Ky. App. LEXIS 547 (Ky. Ct. App. 1984).
3. Withdrawal.
An offer of judgment made pursuant to this rule may not be withdrawn by the offerer before acceptance and before elapse of the 10-day period provided in the rule. Smith v. Kentucky State Fair Bd., 816 S.W.2d 911, 1991 Ky. App. LEXIS 39 (Ky. Ct. App. 1991).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Offer of Defendant to Let Judgment Go for Certain Sum, Form 41.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Compromise and Settlement, §  41.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Rule 69.  Provisional remedies and enforcement of judgments.
Rule 69.01.  Service upon defendants in respect to proceedings for attachment or writ of possession.
Text
Service of summons, notice and other required papers upon defendants in respect to proceedings for attachment or writ of possession shall be made as prescribed in Rule 4, or may be served by any person authorized to serve a subpoena pursuant to Rule 45.03, or may be directed by the plaintiff to the defendant at his last known place of residence by certified mail, return receipt requested. Expenses shall be recoverable as costs.
History
(Adopted May 4, 1978, effective June 1, 1978.)
Annotations

Kentucky Bench & Bar.
Mapother, Prejudgment Seizure — Part II, Vol. 43, No. 2, April 1979, Ky. Bench & Bar 23.
Kentucky Law Journal.
Kentucky Law Survey, Mapother, the Constitutionality of Kentucky's Prejudgment Seizure Law, 68 Ky. L.J. 557 (1979-1980).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Rule 69.02.  Post-judgment garnishment — Service — Answer — Disposition of funds.
Text
(1)  Service of post-judgment orders of attachment or garnishment upon third-party garnishees, such as employers and financial institutions, shall be served as prescribed in Rule 4 or, at the option of the plaintiff, may be directed by the plaintiff to the garnishee by regular first class or certified mail, or may be personally served by any person authorized to serve a subpoena pursuant to Rule 45.03. Expenses shall be recoverable as costs.
(2)  Upon receiving a post-judgment order of garnishment, the garnishee shall answer within the time required by Rule 12.01, and unless otherwise ordered by the court shall make payments directly to the attorney for the party in whose behalf the order of garnishment was issued. If such party has no attorney of record, as, for example, in the instance of a “small claim,” payments by the garnishee shall be made to the clerk of the court.
Except for child support arrearages, where wages are garnisheed, the attorney for the party in whose behalf the order of wage garnishment was issued, or the clerk of the court if such party has no attorney of record, shall safely hold the garnisheed funds in escrow for a period of fifteen (15) days from the issuance date of the employer's garnishment check. If the debtor files an objection within that period, the funds shall continue to be held until the court rules upon the objection. If an exemption is asserted and a hearing held, the attorney or clerk of the court shall disburse the garnisheed funds as ordered by the court. If no exemption is asserted the attorney or clerk of the court shall after the fifteen (15) day period disburse the funds to the party in whose behalf the order of garnishment was issued.
History
(Adopted May 4, 1978, effective June 1, 1978; amended July 14, 1988, effective January 1, 1989.)
Annotations

Kentucky Bench & Bar.
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Cited:  American States Ins. Co. v. Citizens Fidelity Bank & Trust Co., 662 S.W.2d 851, 1983 Ky. App. LEXIS 323 (Ky. Ct. App. 1983); In re Richardson, 52 B.R. 237, 1985 Bankr. LEXIS 5529 (Bankr. M.D. Tenn. 1985); Wilkey v. Community Methodist Hosp. (In re Edwards), 219 B.R. 970, 1998 Bankr. LEXIS 415 (Bankr. W.D. Ky. 1998).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
NOTES TO DECISIONS
1. Marshalling of Assets.
Even though the first security interest lienholder had a claim against two sets of parties, the debtor and its guarantors, under the marshalling of assets doctrine, it could not be compelled by a judgment creditor to exhaust its remedy against the guarantors before proceeding against the debtor and its funds which the creditor had garnished and which were deposited with the court. Revenue Cabinet v. Babcock & Wilcox Co., 203 S.W.3d 149, 2005 Ky. App. LEXIS 258 (Ky. Ct. App. 2005), review denied, Revenue Cabinet v. Babcock, — S.W.3d —, 2006 Ky. LEXIS 670 (Ky. Oct. 12, 2006).
Rule 69.03.  Execution.
Text
Process to enforce a judgment for the payment of money shall be a writ of execution, unless the court directs otherwise. The procedure on execution, in proceedings supplementary to and in aid of a judgment, and in proceedings on and in aid of execution shall be in accordance with the Kentucky Revised Statutes. In aid of the judgment or execution, the judgment creditor, or his successor in interest when that interest appears of record, may obtain discovery from any person, including the judgment debtor, in the manner provided in these Rules.
History
(Adopted May 4, 1978, effective June 1, 1978.)
Annotations

Kentucky Bench & Bar.
Drake, Kentucky Lawyers and the Fair Debt Collection Practices Act, 51 Ky. Bench & Bar 32 (1987).
Laramore, Final Judgment: The Beginning of the End, Vol. 58, No. 3, Summer 1994, Ky. Bench & Bar 8.
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
NOTES TO DECISIONS
1. Abuse of Discretion.
Circuit court did not abuse its discretion in denying a judgment debtor's motion for a protective order, in which the judgment debtor sought to limit the scope of discovery, because the judgment creditor's subpoena duces tecum was filed in an effort to discover the judgment debtor's collectable assets that could be used to satisfy the judgment. Roscoe v. Angelucci Acoustical, Inc., — S.W.3d —, 2017 Ky. App. LEXIS 32 (Ky. Ct. App. 2017).
Rule 70.  Judgment for specific acts.
Text
If a judgment directs a party to execute a conveyance of land or to deliver deeds or other documents or to perform any other specific act and the party fails to comply within the time specified, the court may direct the act to be done at the cost of the disobedient party by some other person appointed by the court and the act when so done has like effect as if done by the party. On application of the party entitled to performance, the clerk shall issue a writ of attachment against the property of the disobedient party to compel obedience to the judgment. The court may also in proper cases adjudge the party in contempt. When any order or judgment is for money, land, or for the delivery of possession, the party in whose favor it is entered is entitled to a writ of execution upon application to the clerk.
Annotations

Cited:  Miller v. Miller, 335 S.W.2d 573, 1960 Ky. LEXIS 274 (Ky. 1960).
NOTES TO DECISIONS
1. Master Commissioner.
The Circuit Court may enter an order directing a master commissioner to execute and deliver a deed in behalf of an aging seller of real estate who disobeyed a court order to sign the deed, and this does not vest a judicial determination in the master commissioner so as to make the order void. Wheeler v. Ligon, 428 S.W.2d 215, 1968 Ky. LEXIS 713 (Ky. 1968).
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Petrilli, Kentucky Family Law, Maintenance, § 25.8.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
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Rule 71.  Process in behalf of and against persons not parties.
Text
When an order is made in favor of a person who is not a party to the action, he may enforce obedience to the order by the same process as if he were a party; and, when obedience to an order may be lawfully enforced against a person who is not a party, he is liable to the same process for enforcing obedience to the order as if he were a party.
IX.
APPEALS
Rule 72.  Appeals from district courts. 
Rule 72.01.  Scope of rule. 
Rule 72.02.  When and how taken. 
Rule 72.04.  Record on appeal from district court. 
Rule 72.06.  Perfecting appeals and cross-appeals from district court. 
Rule 72.08.  Time in which appeal from district court must be perfected. 
Rule 72.10.  Statement of appeal from district court. 
Rule 72.12.  Appellee's counterstatement. 
Rule 72.13.  Costs. 
Rule 73.  All appeals. 
Rule 73.01.  General provisions. 
Rule 73.02.  When and how taken. 
Rule 73.03.  Notice of appeal. 
Rule 73.04.  Supersedeas bond. 
Rule 73.06.  Failure to file or insufficiency of supersedeas bond. 
Rule 73.07.  Judgment against surety. 
Rule 73.08.  Certification of record on appeal. 
Rule 74.  Cross-appeals.  
Rule 74.01.  Cross-appeals. 
Rule 74.02.  Transfer of appeal from court of appeals to supreme court. 
Rule 75.  Record on appeal. 
Rule 75.01.  Designation of evidence or proceedings stenographically reported. 
Rule 75.02.  Transcript of evidence and proceedings. 
Rule 75.03.  Form of testimony. 
Rule 75.05.  Record to be abbreviated. 
Rule 75.06.  Stipulation as to record. 
Rule 75.07.  Record to be prepared and transmitted by clerk. 
Rule 75.08.  Power of court to correct or modify record. 
Rule 75.10.  Record for preliminary hearing in an appellate court. 
Rule 75.11.  Several appeals. 
Rule 75.13.  Narrative statement. 
Rule 75.14.  Bystanders bill. 
Rule 75.15.  Record on appeal — Agreed statement. 
Rule 76.  Practice and procedure in court of appeals and supreme court. 
Rule 76.01.  Scope of rule. 
Rule 76.02.  Perfecting appeals and cross-appeals. 
Rule 76.03.  Prehearing conference. 
Rule 76.04.  Time in which appeals and cross-appeals must be perfected. [Deleted.] 
Rule 76.05.  Special appeals of the court of appeals [Deleted.] 
Rule 76.12.  Briefs. 
Rule 76.16.  Oral arguments. 
Rule 76.20.  Motion for discretionary review. 
Rule 76.21.  Cross motion for discretionary review. 
Rule 76.22.  Motion to advance. 
Rule 76.24.  Substitution of parties. 
Rule 76.25.  Review of Workers' Compensation Board decisions. 
Rule 76.26.  Submission of appeals. 
Rule 76.28.  Opinions. 
Rule 76.30.  Effective date of opinions. 
Rule 76.32.  Petitions for rehearing. 
Rule 76.33.  Intermediate relief in appellate court. 
Rule 76.34.  Motions. 
Rule 76.36.  Original proceedings in appellate court. 
Rule 76.37.  Certification of question of law. 
Rule 76.38.  Effective date and reconsideration of orders. 
Rule 76.40.  Time. 
Rule 76.42.  Costs. 
Rule 76.43.  Number of documents required for docketing. 
Rule 76.44.  Stay pending review by United States Supreme Court. 
Rule 76.46.  Preservation and disposition of records. 
Rule 72.  Appeals from district courts.
Rule 72.01.  Scope of rule.
Text
Rule 72 applies only to appeals from the district court to the circuit court.
History
(Adopted October 14, 1977, effective January 1, 1978.)
Annotations

Kentucky Bench & Bar.
Murrell, Justice For the Client and Lower Malpractice Rates For All, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 12.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Kentucky Law Journal.
Graham, Implementing Custody Mediation in Family Court: Some Comments on the Jefferson County Family Court Experience, 81 Ky. L.J. 1107 (1992-93).
Opinions of Attorney General. The procedure for an appeal by the Commonwealth from a district court to a circuit court for the purpose of certification of law is subject to the same guidelines and time limitations as any other appeal from district to circuit court. OAG 79-152.
Since this rule was amended in 1977, effective January 1, 1978, to apply only to appeals from a district court to a circuit court, and not to appeals from fiscal courts, appeal is no longer, generally, possible from fiscal court orders. OAG 79-378.
Cited:  Thompson v. Kentucky Power Co., 551 S.W.2d 815, 1977 Ky. App. LEXIS 704 (Ky. Ct. App. 1977); Varney v. Varney, 609 S.W.2d 704, 1980 Ky. App. LEXIS 398 (Ky. Ct. App. 1980).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals from Kentucky District Courts to Circuit Court, §  100.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Criminal Appeals, §  104.00.
Rule 72.02.  When and how taken.
Text
(1)  Appeals from the district court to the circuit court in civil cases shall be taken by filing a notice of appeal in the district court and paying the required filing fee.
(2)  Two or more persons entitled to appeal may file a joint notice of appeal, or may later join in appeal, if practicable, after filing separate notices of appeal and they shall thereafter proceed as a single appellant.
(3)  Rules 73.02, 73.03 and 74 are applicable to appeals from the district court to the circuit court except when otherwise provided in statutes creating special remedies, including but not limited to:
   Remedy Time to File Notice of Appeal  Small Claims  Statute KRS 24A.340  10 days;  Paternity Statute KRS 406.051 60 days;  Forcible Entry and   Detainer Statute KRS 383.255 7 days.
Click to view table.
History
(Adopted October 14, 1977, effective January 1, 1978; amended October 1, 1991, effective November 15, 1991; amended October 29, 2004, effective January 1, 2005.)
Annotations

Compiler's Notes.
See Official Commentary following CR 72.12.
Cited: Woodward v. Commonwealth, 949 S.W.2d 599, 1997 Ky. LEXIS 75 (Ky. 1997).
NOTES TO DECISIONS

 	1. 	Actions of Judge.
 	2. 	Effective Decision Date.
 	3. 	Error in Dismissing Complaint.
 	4. 	Filing Required.
 	5. 	Record.
 	6. 	Bond.
 	7. 	Bastardy Proceeding.
 	8. 	Will Contests.
 	9. 	Indispensable Parties.
1. Actions of Judge.
Where the fiscal court refused to grant a petition to establish a library district, the petitioners' remedy was by appeal rather than mandamus. Miller v. Bell, 453 S.W.2d 746, 1970 Ky. LEXIS 339 (Ky. 1970) (decided under prior rule).
2. Effective Decision Date.
For appeal, the effective date of county fiscal court decision dissolving a county public library district was held to be the date on which all of the requirements of KRS 67.100 were completed. Graves County Public Library Dist. Board v. Graves County Fiscal Court, 479 S.W.2d 27, 1972 Ky. LEXIS 290 (Ky. 1972) (decided under prior rule).
3. Error in Dismissing Complaint.
Court erred in dismissing complaint for failure to comply with former rule regarding taking of appeals where plaintiff challenged the action of the fiscal court and the zoning board as arbitrary and capricious because the nature of the action was that of a direct attack rather than an appeal. Lampton v. Fiscal Court of Oldham County, 508 S.W.2d 37, 1974 Ky. LEXIS 585 (Ky. 1974) (decided under prior rule).
4. Filing Required.
A certified copy of the judgment and amount of costs was required to be filed with the clerk of the court to which an appeal was taken within 30 days from the date judgment was rendered. Pendleton v. Commonwealth, 349 S.W.2d 832, 1961 Ky. LEXIS 71 (Ky. 1961) (decided under prior rule).
Filing a photographic reproduction of a certified copy of the order appealed from was not a compliance with requirement that a certified copy be filed. Bullitt County v. Stout, 422 S.W.2d 133, 1967 Ky. LEXIS 37 (Ky. 1967) (decided under prior rule).
Where the appellant did not file a statement of costs at the time the appeal was filed but did file the papers within the time allowed for an appeal, the defect was cured. Kenton County Water Dist. v. Rogers, 433 S.W.2d 891, 1968 Ky. LEXIS 309 (Ky. 1968) (decided under prior rule).
5. Record.
It was the duty of the appellant, acting through his counsel and the clerk, to see that a record on appeal was properly prepared and transmitted. Pendleton v. Commonwealth, 349 S.W.2d 832, 1961 Ky. LEXIS 71 (Ky. 1961) (decided under prior rule).
6. Bond.
One of the reasons a bond was not required in a bastardy case was that the judgment of the county court (now district court) was not suspended, as in other cases, pending the appeal. White v. Commowealth, 299 S.W.2d 618, 1957 Ky. LEXIS 412 (Ky. 1957) (decided under prior rule).
Failure of the commonwealth to execute a bond was not grounds for dismissing the appeal in the absence of an order by the court requiring the commonwealth to do so. Commonwealth, Dep't of Highways v. Hale, 348 S.W.2d 831, 1961 Ky. LEXIS 33 (Ky. 1961) (decided under prior rule).
7. Bastardy Proceeding.
A bastardy proceeding was civil in nature and therefore the Rules of Civil Procedure governed the method of taking an appeal in such cases. White v. Commowealth, 299 S.W.2d 618, 1957 Ky. LEXIS 412 (Ky. 1957) (decided under prior rule).
8. Will Contests.
In a probate proceeding, when the will being probated was contested and the contestants appealed from the county court (now district court) by filing a certified copy of the proceedings in the county court (now district court) without accompanying it with a statement concerning the nature of the issues they wished to have tried in the circuit court, the only issue presented to that court was whether the will was, in fact, the last will of the testator, and if the contestants desired to present other questions to the circuit court, they should have done so by a formal statement or petition. Combs v. Wooton, 239 S.W.2d 981, 1951 Ky. LEXIS 927 (Ky. 1951) (decided under prior rule).
9. Indispensable Parties.
Auto buyer's appeal on issues involving the attorney's fees he was awarded after he successfully prosecuted an odometer fraud action against an auto dealership was dismissed. The buyer failed to include the law firm that represented him as an appellant, and as the award of attorney's fees had been made payable directly to the law firm, it was an indispensable party to the appeal. Wilson v. Lawhorn Ford Sales, Inc., 2006 Ky. App. LEXIS 172 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 46 (Ky. 2007).
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Petrilli, Kentucky Family Law, Illegitimacy and Paternity Proceedings, § 31.29.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals from Kentucky District Courts to Circuit Court, §  100.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Forcible Entry and Detainer, §  310.00.
Rule 72.04.  Record on appeal from district court.
Text
The record on appeal to the circuit court shall consist of the entire original record of proceedings in the district court, including untranscribed electronic recordings made under the supervision and remaining in the custody of the district court or clerk. It need not be certified unless and until the Court of Appeals grants a motion for review of the final action of the circuit court disposing of the appeal.
History
(Adopted October 14, 1977, effective January 1, 1978; amended November 13, 2006, effective January 1, 2007.)
Annotations

Compiler's Notes.
See Official Commentary following CR 72.12.
Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, 1978 Ky. Bench & Bar 22.
Greene, An Old Challenge in a New Dress, Vol. 42, No. 3, July, 1978, Ky. Bench & Bar 16.
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Rule 72.06.  Perfecting appeals and cross-appeals from district court.
Text
(1)  To perfect an appeal from the district court the appellant shall file with the clerk of the circuit court the statement of appeal required by Rule 72.10.
(2)  To perfect a cross-appeal from the district court the party taking it shall file with the clerk of the circuit court the counterstatement required by Rule 72.12.
History
(Adopted October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981.)
Annotations

Compiler's Notes.
See Official Commentary following CR 72.12.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals from Kentucky District Courts to Circuit Court, §  100.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Forcible Entry and Detainer, §  310.00.
Rule 72.08.  Time in which appeal from district court must be perfected.
Text
An appeal from the district court must be perfected within 30 days after the date of filing the first notice of appeal.
History
(Adopted October 14, 1977, effective January 1, 1978.)
Annotations

Compiler's Notes.
See Official Commentary following CR 72.12.
Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
NOTES TO DECISIONS
1. Appellate Review.
Where the circuit court expressed an opinion upon the constitutional issue raised in the district court, the Court of Appeals considered the appeal from the circuit court, even though the district court's appeal to the circuit court was belatedly perfected under this rule. Singleton v. Commonwealth, 740 S.W.2d 159, 1986 Ky. App. LEXIS 1484 (Ky. Ct. App. 1986).
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Rule 72.10.  Statement of appeal from district court.
Text
(1)  A party or parties appealing from the judgment or a final order of the district court shall file with the clerk of the circuit court and serve on the appellee or appellees a statement of appeal signed by counsel for the appellant and setting forth:
 	(a)  The style of the case and the district court docket number;
 	(b)  The name, mailing address, and telephone number of each attorney whose appearance is entered in the case, together with the name of the party represented by the attorney;
 	(c)  The name of the district judge who presided over the matter being appealed;
 	(d)  The date on which the notice of appeal was filed and the date on which any notice of cross-appeal was filed;
 	(e)  A statement as to whether the matter has been before the circuit court on any previous occasion and whether reference to the record of the prior appeal is necessary;
 	(f)  The type of litigation;
 	(g)  A statement as to whether the appellant wants an oral argument;
 	(h)  A fair and accurate summary of the evidence heard by the district court, or a statement that the appeal does not require consideration of the evidence;
 	(i)  A concise statement of the legal questions and propositions on which the appellant relies for a reversal of the judgment, with citations of pertinent authority;
 	(j)  A concise statement of the relief to which the appellant contends he/she is entitled.
(2)  In a criminal case appealed from district court to circuit court, a statement of appeal shall be served upon both the county attorney and the Commonwealth's attorney.
History
(Adopted October 14, 1977, effective January 1, 1978; amended June 29, 1984, effective January 1, 1985; amended July 20, 1993, effective September 1, 1993; amended September 22, 1995, effective November 1, 1995; amended December 3, 1998, effective January 1, 1999.)
Annotations

Compiler's Notes.
See Official Commentary following CR 72.12.
Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
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Rule 72.12.  Appellee's counterstatement.
Text
Within 30 days after the date on which the appellant's statement of appeal from the district court was filed the appellee shall file and serve a counterstatement, not exceeding 10 pages, signed by counsel for the appellee and setting forth:
 	(a)  The same information required for cross-appeals from the circuit court;
 	(b)  A statement of whether the appellee or cross-appellant wants an oral argument;
 	(c)  A statement of whether the appellant's summary of the evidence is accepted and, if not, a fair and accurate counterstatement of the evidence in question; and
 	(d)  A response to the appellant's statement of legal points and propositions.
History
(Adopted October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981; amended July 20, 1993, effective September 1, 1993; amended September 22, 1995, effective November 1, 1995.)
Annotations

Official Commentary.
Existing CR 72.01 through 72.08 is replaced in toto by these amended Rules 72.01 through 72.12.
Research References.
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals from Kentucky District Courts to Circuit Court, §  100.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Forcible Entry and Detainer, §  100.03.
Rule 72.13.  Costs.
Text
Upon final disposition of an appeal in the circuit court the clerk shall send the parties a statement of what portion, if any, of the filing fee or fees mentioned in Rule 73.02(1)(c) shall be reimbursed by one party to the other, to the end that such costs shall be borne by the unsuccessful party or parties, except, however, that in criminal cases no reimbursement shall be required of the Commonwealth or a municipality. Liability for reimbursement of costs may be enforced on motion without the necessity of an independent action.
History
(Adopted October 14, 1977, effective January 15, 1978; amended July 6, 1982, effective October 1, 1982.)
Rule 73.  All appeals.
Rule 73.01.  General provisions.
Text
(1)  Rules 73, 74, 75 and 76 apply to all appeals in civil actions except as otherwise provided in Rule 72, Rule 98 or in statutes creating special remedies.
(2)  All appeals shall be taken to the next higher court by filing a notice of appeal in the court from which the appeal is taken. Appeals from family courts that are established pursuant to Ky. Const. § 110(5)(b) or Ky. Const. § 112(6) shall be taken to the Court of Appeals. After such filing, if the appeal is from a circuit court, any party may file a motion for transfer of the case to the Supreme Court as provided in CR 74.02. A motion for discretionary review by the Supreme Court of a decision of the Court of Appeals, or by the Court of Appeals of an appellate decision of the circuit court, shall be made as provided in Rule 76.20.
(3)  Two or more persons entitled to appeal may file a joint notice of appeal, or may later join in appeal, if practicable, after filing separate notices of appeal, and they shall thereafter proceed as a single appellant.
(4)  The taking of an appeal from a final order or judgment in any action in which the trial court has denied a defense asserted under Rule 12.02 based upon (a) lack of jurisdiction over the person, or (b) improper venue, or (c) insufficiency of process, or (d) insufficiency of service of process, shall not constitute an entry of appearance in said action in any court by the appellant.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended July 6, 1982, effective October 1, 1982; amended October 1, 1991, effective November 15, 1991; amended November 22, 1996, effective January 1, 1997; amended November 13, 2006, effective January 1, 2007.)
Annotations
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Kentucky Law Journal.
Clay, The Use and Abuse of the Rules of Civil Procedure, 47 Ky. L.J. 161 (1959).
Gillig, Kentucky Post-Conviction Remedies and the Judicial Development of Kentucky Rule of Criminal Procedure 11.42, 83 Ky. L.J. 265 (1994-95).
Cited:  Hoy v. Newburg Homes, Inc., 325 S.W.2d 301, 1959 Ky. LEXIS 40 (Ky. 1959); Stice v. Leonard, 420 S.W.2d 672, 1967 Ky. LEXIS 127 (Ky. 1967); Stephens v. Goodenough, 560 S.W.2d 556, 1977 Ky. LEXIS 571 (Ky. 1977); Manly v. Manly, 669 S.W.2d 537, 1984 Ky. LEXIS 234 (Ky. 1984); Kentucky Utilities Co. v. Brashear, 726 S.W.2d 321, 1987 Ky. App. LEXIS 452 (Ky. Ct. App. 1987); Woodward v. Commonwealth, 949 S.W.2d 599, 1997 Ky. LEXIS 75 (Ky. 1997); Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 2004 Ky. LEXIS 242 (Ky. 2004).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Finality of Order or Judgment.
 	3. 	Standing to Appeal.
 	4. 	Notice.
 	5. 	Appeals from Small Claims Division.
 	6. 	Appeals of Indigent Criminal Defendants.
 		7. 	— Sanctions.
 	8. 	Small Claims Division.
 	9. 	Arbitration Cases.
 	10. 	Fees.
1. Application.
This rule now applies to criminal appeals as well as civil appeals. Taylor v. Commonwealth, 568 S.W.2d 52, 1978 Ky. App. LEXIS 546 (Ky. Ct. App. 1978).
The appellant would be required to pay a $125 filing fee for his appeal of the denial of his petition for writ of habeas corpus, notwithstanding his contention that no fee was required under the rule, since KRS 419.130, which sets forth appellate procedures on petitions for writs of habeas corpus, does not explicitly state that an appeal from a habeas corpus is a special remedy. Davenport v. Ashley, 981 S.W.2d 121, 1998 Ky. App. LEXIS 8 (Ky. Ct. App. 1998).
2. Finality of Order or Judgment.
An order overruling a motion to set aside a judgment and to file an amended answer was not appealable. Safety Motor Coach Co. v. Maddin's Adm'x, 266 Ky. 459, 99 S.W.2d 183, 1936 Ky. LEXIS 673 (Ky. 1936) (decided under prior rule).
In action against members of a committee to obtain possession of tobacco marketing card, wherein party filed intervening petition averring he was the owner of land the year the tobacco in question was grown upon it and that he was entitled to marketing card, and trial judge entered interlocutory order adjudging that marketing card be taken to warehouse where tobacco was sold and directing the warehouse to issue a check for one half of proceeds from the sale of tobacco to tenant who grew tobacco and further directed that warehouse pay other half to clerk of court subject to further orders of court in dispute between plaintiff and intervening petitioner, order was not final judgment but an interlocutory order, and appeal therefrom had to be dismissed. Andrew v. Trimble County Committee, 284 S.W.2d 823, 1955 Ky. LEXIS 51 (Ky. 1955).
An appeal could not be taken from an order which did nothing more than dispose of a defense, and therefore was purely interlocutory. First Nat'l Bank v. Gardner, 330 S.W.2d 409, 1959 Ky. LEXIS 194 (Ky. 1959).
Where court accepted and entered judgment on a verbal stipulation and claimant's motion to set aside the judgment based on such stipulation was overruled, an appeal would not lie from the order overruling the motion to vacate. McFerran v. Postal Service, Inc., 402 S.W.2d 83, 1966 Ky. LEXIS 350 (Ky. 1966).
3. Standing to Appeal.
As a general rule, a party may not appeal from a judgment in his own favor but, in action of illegitimate child to enforce promise of father to will her certain land where judgment for money damages was taken against administrator of estate, and personal assets might be insufficient to pay the judgment in addition to the other claims against the estate, interest of heirs in the matter adjudged being direct and substantial, they were necessarily aggrieved by judgment adverse to administrator and could appeal from it even though complaint had been dismissed as to them. Miller v. Miller, 335 S.W.2d 884, 1960 Ky. LEXIS 282 (Ky. 1960).
4. Notice.
A motion to dismiss an appeal was sustained and appeal was dismissed where notice of appeal set forth that appellant appealed from an order overruling the plaintiff's motion for a new trial, because that order was not a final order and was not appealable even though plaintiff contended that notice given was sufficient to constitute actual notice and that defendants were not misled. Hawks v. Wilbert, 355 S.W.2d 655, 1961 Ky. LEXIS 18 (Ky. 1961).
5. Appeals from Small Claims Division.
In enacting KRS 24A.340, which provides that appeals be taken from the small claims division within ten (10) days, the General Assembly did not unconstitutionally infringe upon the rule-making power of the judiciary, and KRS 24A.340 is a valid enactment as to appeals from the small claims division as recognized by subsection (1) of this rule, while the 30-day appeal period of CR 73.02(1)(a) governs all other appeals including those from the district court. Miller v. Jones, 658 S.W.2d 888, 1983 Ky. App. LEXIS 348 (Ky. Ct. App. 1983).
6. Appeals of Indigent Criminal Defendants.
State rules of procedure, however important they may be to the orderly administration of justice, cannot be allowed to frustrate the appeal of an indigent defendant who has been denied effective assistance of counsel. Commonwealth v. Wine, 694 S.W.2d 689, 1985 Ky. LEXIS 228 (Ky. 1985).
7. — Sanctions.
Failure to comply with procedural rules on appellate practice in criminal cases can be enforced through the use of sanctions and disciplinary proceedings against attorneys, but not by the dismissal of an appeal. Commonwealth v. Wine, 694 S.W.2d 689, 1985 Ky. LEXIS 228 (Ky. 1985).
8. Small Claims Division.
The small claims division is a special statutory proceeding. As such, its procedures prevail over the Civil Rules to the extent that they differ. Hibberd v. Neil Huffman Datsun, Inc., 791 S.W.2d 726, 1990 Ky. App. LEXIS 87 (Ky. Ct. App. 1990).
9. Arbitration Cases.
A party to an arbitration decision may appeal the decision of a trial court which implicates any of the enumerated items in KRS 417.220(1) by utilizing either a motion for interlocutory relief pursuant to CR 65.07, or a notice of appeal pursuant to CR 73, as long as that party fulfills the requirements and meets the burdens in so making the appeal, but a party may only choose one route. Kindred Hosps. Ltd. P'ship v. Lutrell, 190 S.W.3d 916, 2006 Ky. LEXIS 100 (Ky. 2006).
A party prosecuting an interlocutory appeal from an order denying a motion to compel arbitration under the Kentucky Uniform Arbitration Act (KUAA) may proceed either under CR 65.07, which addresses interlocutory relief, or under the general appellate procedure set out in CR 73. Thus, when a motion to compel arbitration was was expressly brought under the KUAA and the Federal Arbitration Act, an interlocutory appeal was properly brought via Rule 73. Olshan Found. Repair & Waterproofing v. Otto, 276 S.W.3d 827, 2009 Ky. App. LEXIS 4 (Ky. Ct. App. 2009).
10. Fees.
Because an inmate timely tendered a notice of appeal with the proper filing fees, payment of the court facility fees was not a condition precedent, and failure to tender the court facility fee within the time limits of CR 73.02(1)(a) did not require automatic dismissal of the appeal. Moreover, the trial court could issue a show cause order to ensure the court facility fee was paid. Hill v. Ky. Parole Bd., 250 S.W.3d 314, 2008 Ky. LEXIS 104 (Ky. 2008).
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Rule 73.02.  When and how taken.
Text
(1)  (a)  The notice of appeal shall be filed within 30 days after the date of notation of service of the judgment or order under Rule 77.04(2).
 	(b)  If an appeal or cross-appeal is from an order or judgment of the circuit court, the filing fee required by Rule 76.42(2)(a)(i) or (ii) shall be paid to the clerk of the circuit court at the time the notice of appeal or cross-appeal is tendered, and the notice shall not be docketed or noted as filed until such payment is made. Motions to proceed in forma pauperis on such an appeal or cross-appeal must be addressed to the circuit court. If timely tendered and accompanied by a motion to proceed in forma pauperis supported by an affidavit, a notice of appeal or cross-appeal shall be considered timely but shall not be filed until the motion to proceed in forma pauperis is granted or, if denied, the filing fee is paid. If the motion to proceed in forma pauperis is denied, the party shall have 30 days within which to pay the filing fee or to appeal the denial to the appropriate appellate court. Time for further steps in the appeal or cross-appeal shall run from the date that the notice of appeal is filed upon payment of the filing fee or the granting of the motion to proceed in forma pauperis.
 	(c)  If an appeal or cross-appeal is from an order or judgment of the district court, the filing fee required by KRS 23A.210 or 23A.205(1) shall be paid to the clerk of the district court at the time the notice of appeal or cross-appeal is filed, and the notice shall not be docketed or noted as filed until such payment is made.
 	(d)  Upon a showing of excusable neglect based on a failure of a party to learn of the entry of the judgment or an order which affects the running of the time for taking an appeal, the trial court may extend the time for appeal, not exceeding 10 days from the expiration of the original time.
 	(e)  The running of the time for appeal is terminated by a timely motion pursuant to any of the Rules hereinafter enumerated, and the full time for appeal fixed in this Rule commences to run upon entry and service under Rule 77.04(2) of an order granting or denying a motion under Rules 50.02, 52.02 or 59, except when a new trial is granted under Rule 59.
 		(i)  If a party files a notice of appeal after the date of the docket notation of service of the judgment required by CR 77.04(2), but before disposition of any of the motions listed in this rule, the notice of appeal becomes effective when an order disposing of the last such remaining motion is entered.
 		(ii)  A party intending to challenge a post-judgment order listed in this rule, or a judgment altered or amended upon such motion, must file a notice of appeal, or an amended notice of appeal, within the time prescribed by this rule measured by the date of the CR 77.04(2) docket notation regarding service of the order disposing of the last such remaining motion.
 		(iii)  No additional fee is required to file an amended notice.
(2)  The failure of a party to file timely a notice of appeal, cross-appeal, or motion for discretionary review shall result in a dismissal or denial. Failure to comply with other rules relating to appeals or motions for discretionary review does not affect the validity of the appeal or motion, but is ground for such action as the appellate court deems appropriate, which may include:
 	(a)  A dismissal of the appeal or denial of the motion for discretionary review,
 	(b)  Striking of pleadings, briefs, record or portions thereof,
 	(c)  Imposition of fines on counsel for failing to comply with these rules of not more than $500, and
 	(d)  Such further remedies as are specified in any applicable Rule.
(3)  When the right of appeal in special civil cases is granted by statute, such appeals shall be prosecuted as provided in KRS 446.190.
(4)  If an appellate court determines that an appeal or motion is frivolous, it may award just damages and single or double costs to the appellee or respondent. An appeal or motion is frivolous if the court finds that it is so totally lacking in merit that it appears to have been taken in bad faith.
History
(Amended effective July 1, 1976; amended effective November 10, 1976; amended October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981; amended June 29, 1984, effective January 1, 1985; amended effective July 5, 1985; amended June 30, 1986, effective January 1, 1987; amended July 12, 1989, effective August 28, 1989; amended October 1, 1991, effective November 15, 1991; amended December 3, 1998, effective January 1, 1999; amended November 27, 2000, effective February 1, 2001; amended February 11, 2009, effective April 1, 2009; amended November 3, 2010, effective January 1, 2011.)
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1. Construction.
Under subsection (2) of this rule, the appellate court is charged with the burden of deciding the appropriate sanction on a case by case basis. Ready v. Jamison, 705 S.W.2d 479, 1986 Ky. LEXIS 247 (Ky. 1986).
2. Time.
Filing of notice of appeal within time prescribed by this rule is mandatory and jurisdictional, and the Court of Appeals is without authority to annul this requirement, or extend time for meeting it beyond limits fixed in the rule. Electric Plant Board v. Stephens, 273 S.W.2d 817, 1954 Ky. LEXIS 1204 (Ky. 1954).
The requirement of the Rules of Civil Procedure in regard to time of filing notice of appeal is jurisdictional and mandatory. Motors Ins. Corp. v. Fields, 294 S.W.2d 518, 1956 Ky. LEXIS 123 (Ky. 1956).
An appeal cannot be taken unless notice of appeal is filed within the time prescribed by this rule. United Mine Workers v. Morris, 307 S.W.2d 763, 1957 Ky. LEXIS 107 (Ky. 1957).
Since the time limit for the filing of notice of appeal in this rule is mandatory and jurisdictional, an appeal was dismissed where such notice was not filed until one year and two days following the entry of the order from which plaintiff sought to appeal. Hardin v. Waddell, 316 S.W.2d 367, 1958 Ky. LEXIS 46 (Ky. 1958).
The filing of a notice of appeal within the time limit prescribed by this rule is mandatory. United Bonding Ins. Co. v. Commonwealth, 461 S.W.2d 535, 1970 Ky. LEXIS 630 (Ky. 1970).
Where plaintiff's motion for a new trial was not filed in the trial court, her allegation being that the trial court overruled her motion for failure to file in time and before the appeal was taken, but was filed in the Court of Appeals, the motion was overruled on the grounds that it presented an issue which was not first presented in the trial court. Benningfield v. Dixon, 482 S.W.2d 760, 1972 Ky. LEXIS 201 (Ky. 1972).
Filing of the notice of appeal within the time prescribed by this rule is mandatory and jurisdictional. Burchell v. Burchell, 684 S.W.2d 296, 1984 Ky. App. LEXIS 576 (Ky. Ct. App. 1984).
The criminal defendant's failure to perfect the appeal in timely fashion did not affect the validity of the appeal, although it may have been grounds for dismissal of the appeal pursuant to subsection (2) of this section. Thompson v. Commonwealth, 736 S.W.2d 319, 1987 Ky. LEXIS 231 (Ky. 1987).
Compliance with the time requirements of this rule is mandatory and jurisdictional. United Tobacco Warehouse, Inc. v. Southern States Frankfort Cooperative, Inc., 737 S.W.2d 708, 1987 Ky. App. LEXIS 539 (Ky. Ct. App. 1987).
Where a petition for review of an opinion of the Workers' Compensation Board which was due for filing on March 13, was placed in the United States registered mail on March 13, was received by clerk's office on March 14, and upon a deficiency order, the filing fee was paid on March 15, there was substantial compliance with the filing requirements. Smith v. Goodyear Tire & Rubber Co., 772 S.W.2d 640, 1989 Ky. App. LEXIS 83 (Ky. Ct. App. 1989).
Defendant complied with the Court of Appeals' order by timely filing a motion in the Magoffin Circuit Court requesting an evidentiary hearing where the record showed that his motion for an evidentiary hearing was, in fact, filed with the Magoffin Circuit Court on March 5, 1990 and the record further showed that a copy of the motion was file-stamped “received” by the Court of Appeals on the same date. Holbrook v. Commonwealth, 800 S.W.2d 737, 1990 Ky. LEXIS 147 (Ky. 1990).
Both CR 77.04(2) and  RCr 12.06(2) advert to  two dates, which ought to be but might not be identical: the date that service is made, which is reflected in the docket notation; and the date that the notation itself is made; while one might argue that the “date of such notation” in RCr 12.06(2) means  the date of service appearing in the notation, the court viewed as crucial the date on which the notation was actually made in the docket; a notation therefore may not be retroactive: if a clerk makes a notation today, stating that notice of entry was served in 1982, then the time for taking appeal is not extinguished, but begins to run today. Ramey v. Commonwealth, 824 S.W.2d 851, 1992 Ky. LEXIS 19 (Ky. 1992).
Notices of appeal filed by parties pursuant to subsection (1)(a) of this rule and before a ruling is made on a CR 59 post-judgment motion filed by other parties, are not fatally defective as premature under subsection (1)(e) of this rule because such notices of appeal are held to relate forward to the time when final judgment was entered disposing of the CR 59 post-judgment motion of others. Johnson v. Smith, 885 S.W.2d 944, 1994 Ky. LEXIS 118 (Ky. 1994).
The time for filing a notice of appeal is triggered not by service but by the date of the clerk's notation in the docket recording the entry of service of notice, and that date is the date of entry for the purpose of fixing the running of time for appeal. Fox v. House, 912 S.W.2d 450, 1995 Ky. App. LEXIS 109 (Ky. Ct. App. 1995).
While better practice was to file a notice of hearing contemporaneously with filing a motion under CR 59.05, the failure to do so resulted only in a defective motion; an individual cured such a defect where she filed a notice of hearing 16 days after filing her CR 59.05 motion, and  therefore, under CR 73.02(1)(e), the  motion acted to toll the time in which the individual had to file an appeal of the grant of summary judgment in favor of a real estate company and another individual. Hollins v. Joe Guy Hagan Realtors Co. LLC, 171 S.W.3d 57, 2005 Ky. App. LEXIS 174 (Ky. Ct. App. 2005).
Rule that the provisions of CR 54.02(1) do not encompass orders denying intervention applies to post-judgment motions to intervene as well as pre-judgment motions to intervene. Thus, once 30 days passed after the entry of orders denying post-judgment motions to intervene, it was too late to appeal them, requiring dismissal under CR 73.02(2). Hines v. Barnett Bank of Tampa, N.A., — S.W.3d —, 2008 Ky. App. LEXIS 94 (Ky. Ct. App. 2008), review denied, Pulliam v. Barnett Bank of Tampa, — S.W.3d —, 2008 Ky. LEXIS 337 (Ky. Nov. 19, 2008), cert. denied, Pulliam v. Bank of Am., — U.S. —, 129 S. Ct. 2867, 174 L. Ed. 2d 579, 2009 U.S. LEXIS 4839 (U.S. 2009).
Plaintiff driver's claims against defendant driver, asserted in a 2006 appeal, were untimely because defendant had been granted summary judgment on all of the claims against him in an order entered in 2004; the order had been designated as final and appealable under CR 54.02, and as it clearly resolved all of the claims between plaintiff and defendant, an appeal should have been taken at that time. Diaz v. Barker, 254 S.W.3d 835, 2008 Ky. App. LEXIS 144 (Ky. Ct. App. 2008).
Even though the condemnation order was technically interlocutory, because the ultimate issue of the university's right to take the proerty had been decided and nothing other than the running of the 30-day time period for exceptions to the monetary award prevented the judgment from becoming final, the owner's CR 73.02 appeal was proper. Board of Regents of W. Ky. Univ. v. Clark, 276 S.W.3d 819, 2009 Ky. LEXIS 5 (Ky. 2009).
Defendant's appeal was untimely, CR 73.02(1)(a), because where sex offender registration was not a condition of probation but was a statutory mandate as a result of the conviction itself, KRS 17.510, the appeal had to be from the conviction upon which it was based, and the time for appeal had passed. Rosario v. Commonwealth, — S.W.3d —, 2009 Ky. App. LEXIS 186 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2010 Ky. LEXIS 607 (Ky. June 9, 2010).
In a debt collection case, an appeal was not subject to dismissal under CR 73.02(1)(a) because there was no untimely notice of appeal; a timely CR 59.05 motion was filed, which rendered an order rendered on November 19, 2010, interlocutory until the motion was ruled upon. The appeal was timely filed 30 days after the motion was ruled upon. Bruner v. Discover Bank, 360 S.W.3d 774, 2012 Ky. App. LEXIS 11 (Ky. Ct. App. 2012).
In a divorce case, appellant prisoner's notice of appeal was untimely because it was tendered outside 30-day time requirement of CR 73.02. The prison mailbox rule, RCr P. 12.04(5), was limited to filing a notice of appeal in a criminal case. Willis v. Willis, 361 S.W.3d 341, 2012 Ky. App. LEXIS 35 (Ky. Ct. App. 2012).
On appeal of the order holding appellant former husband in contempt for violating an amended domestic violence order (DVO), appellant sought review of the issue pursuant to the palpable error rule. Because appellant did not timely appeal from the original DVO in accordance with CR 73.02(1)(a), he was precluded from contesting the propriety of the original DVO in the appeal of the amended DVO. Stinson v. Stinson, 381 S.W.3d 333, 2012 Ky. App. LEXIS 202 (Ky. Ct. App. 2012).
Emergency protection and domestic violence orders prohibiting contact with a mother and her daughter were not set aside because there was no void judgment entered where a family court had jurisdiction to decide matters involving domestic violence, and an erroneous judgment was not subject to collateral attack. Since an appeal was not filed from the domestic violence order within 30 days, the substantive issues were not before the appellate court. Sitar v. Commonwealth, 407 S.W.3d 538,  2013 Ky. LEXIS 382 (Ky. 2013).
3. — Tolling
Since the trial court continued to have jurisdiction to enter an order setting aside a prior order granting a new trial, notice of appeal was timely when it was filed within 30 days after entry of judgment and service of a docket notation under CR 77.04 of the order setting aside the order granting a new trial. This was because the order granting a new trial tolled the time for filing an appeal pursuant to CR 73.02(1)(e). Embry v. Turner, 185 S.W.3d 209, 2006 Ky. App. LEXIS 37 (Ky. Ct. App. 2006).
When appellee worker filed an action against appellant transportation company under the Federal Employers Liability Act, 45 U.S.C.S. §§ 51-60, the jury returned a verdict in his favor and awarded damages; appellant's oral motion made at the close of trial for JNOV and/or a new trial tolled the time for taking an appeal under CR 73.02(1)(e). Appellant's notice of appeal was timely, because it was filed within the 30-day period after service of the order denying its motion for a new trial. CSX Transp., Inc. v. Moody, 313 S.W.3d 72,  2010 Ky. LEXIS 113 (Ky. 2010).
Time to appeal a suppression decision was tolled under CR 73.02 by the Commonwealth's motion to reconsider under CR 59.05. Accordingly, the Commonwealth's notice of appeal was timely filed. Commonwealth v. Parker, — S.W.3d —, 2011 Ky. App. LEXIS 173 (Ky. Ct. App. 2011).
Although an insurer's supporting memorandum was filed outside the ten-day period, its motion to alter, amend or vacate was timely filed and later supplemented to comply with CR 7.02(1). Because the trial court retained jurisdiction over the case, the time for appeal did not begin until the trial court ruled on the insurer's motion, and the insurer's notice of appeal was thus timely filed. Bridgefield Cas. Ins. Co. v. Yamaha Motor Mfg. Corp. of Am., — S.W.3d —, 2012 Ky. App. LEXIS 176 (Ky. Ct. App. 2012).
4. — — Workers' Compensation Board Order.
Because regardless of when a judgment or order is rendered, it is its notation in the docket by the clerk which constitutes “entry,” where there was no indication that the Workers' Compensation Board's decision was noted on the docket on the date of rendition, Court of Appeals' dismissal of claim as untimely was reversed and case remanded with claimant ordered to obtain and file with the court, within 21 days, a document containing a certificate which reflected the date upon which the decision of the Board was entered and the date upon which the parties were served with notice of the decision. Staton v. Poly Weave Bag Co., 930 S.W.2d 397, 1996 Ky. LEXIS 81 (Ky. 1996).
5. — Small Claims.
The overriding thrust of KRS 24A.200 is efficiency, speed, and understandability. It is that thrust which gives rise to the ten-day limit on appeals rather than the usual 30-day limit. Hibberd v. Neil Huffman Datsun, Inc., 791 S.W.2d 726, 1990 Ky. App. LEXIS 87 (Ky. Ct. App. 1990).
6. — Extension.
Although an extension of time may be allowed in which to file notice of appeal because of excusable neglect, the fact that the defendant's counsel was engaged in other litigation that consumed all his time was not considered “excusable neglect” within the purview of this rule. Motors Ins. Corp. v. Fields, 294 S.W.2d 518, 1956 Ky. LEXIS 123 (Ky. 1956).
Where notice of appeal was not filed within 30 days of the entry of the order overruling motion for a new trial as required by this rule, the first of two grounds upon which a motion for additional time was based, that defendant was not apprised of the entry of the order overruling his motion for a new trial, was without merit because a copy of the order was mailed to the defendant by the plaintiff's counsel. Motors Ins. Corp. v. Fields, 294 S.W.2d 518, 1956 Ky. LEXIS 123 (Ky. 1956).
Extension of time within which an appeal may be filed is within the discretion of the trial court and a motion for such extension may be made, upon notice, after the expiration of the original 30-day period so long as it is in time to allow notice of appeal to be filed within 30 days from such expiration. United Carbon Co. v. Ramsey, 350 S.W.2d 454, 1961 Ky. LEXIS 92 (Ky. 1961).
Where judgment was entered on May 7 and 60 days afterward, on July 6, appellant entered motion for extension of time until July 6 in which to file a notice of appeal on ground that he was ill and did not learn that judgment had been entered until after specified 30-day period for filing notice, it was in the discretion of the trial court to permit extension of the period and Court of Appeals will not interfere unless it appears that trial court has abused its discretion even though appellees showed copy of proposed judgment containing indorsement by counsel for appellant. United Carbon Co. v. Ramsey, 350 S.W.2d 454, 1961 Ky. LEXIS 92 (Ky. 1961).
If a party fails to learn of the entry of judgment, this rule permits the trial judge to extend the time for filing a notice of appeal for an additional 30 days upon a showing of excusable neglect made within 60 days of the entry of judgment, and the signing of a statement on copy of the judgment waiving the notice of its entry by the petitioners did not establish that petitioners had learned of the entry of the judgment nor preclude a determination of whether excusable neglect was shown. Webb Transfer Line, Inc. v. Meigs, 361 S.W.2d 761, 1962 Ky. LEXIS 250 (Ky. 1962).
A party may not resort to CR 60.02 to gain an additional extension of time to prevent the application of this rule. United Bonding Ins. Co. v. Commonwealth, 461 S.W.2d 535, 1970 Ky. LEXIS 630 (Ky. 1970).
Where party's attorney never received mailed notice of final judgment, but immediately, when he learned of its entry, he moved for extension to file notice of appeal within the ten-day period set forth in subsection (1)(b) of this rule, it was proper for the circuit court to issue a nunc pro tunc order extending the time for the filing of notice of appeal, where the motion could not be ruled upon until the ten-day period had expired. Rodgers v. Henderson, 612 S.W.2d 743, 1980 Ky. App. LEXIS 421 (Ky. Ct. App. 1980).
Where the employer missed the filing deadline for filing a petition of review of the workers' compensation decision in the appellate court and, thereafter, filed a motion for enlargement of time, the employer was not entitled to an enlargement of time under CR 6.02, as CR 73.02(1)(d) only permitted such an enlargement for excusable neglect, and the employer's attorney's explanation that the attorney was confused about the filing date did not constitute excusable neglect. AK Steel Corp. v. Carico, 122 S.W.3d 585, 2003 Ky. LEXIS 250 (Ky. 2003).
Where the employer missed the filing deadline for filing a petition of review of the workers' compensation decision in the appellate court and, thereafter, filed a motion for enlargement of time, the employer was not entitled to an enlargement of time under CR 73.02(2), 76.20(2)(c) or  76.25(2) and was not entitled to flexible treatment under CR 76.12(8)(b); although  CR 76.20(2)(c) permitted  an extension of the time for filing a motion for discretionary review before it expired, CR 73.02(1)(d) provided  the only basis for enlarging the period for taking an appeal after the time for doing so expired, and the employer failed to show excusable neglect under CR 73.02(1)(d). AK  Steel Corp. v. Carico, 122 S.W.3d 585, 2003 Ky. LEXIS 250 (Ky. 2003).
Dismissal of a trust beneficiary's appeal as untimely under CR 73.02 was vacated, because the filing of the notice of appeal did not divest the trial court of its right to extend the time for appeal when the notice of appeal was filed within the 40-day window, which was effective to acquire jurisdiction for the appeal. CR 60.02 relief granted in the alternative would have been ineffective to establish jurisdiction in the court of appeals. James v. James, 313 S.W.3d 17,  2010 Ky. LEXIS 111 (Ky. 2010).
7. — Suspension of Running of.
Where motion is filed to set aside judgment because of various alleged errors committed by the court, such motion is in the nature of a motion and grounds for a new trial, and suspends the running of time in which an appeal could be taken. Cohen v. Board of Trustees, 276 S.W.2d 26, 1955 Ky. LEXIS 410 (Ky. 1955).
The filing of motion for a new trial suspended the finality of judgment until the motion was ruled on by order. White v. Hardin County Board of Education, 307 S.W.2d 754, 1957 Ky. LEXIS 102 (Ky. 1957).
Since time for taking appeal from original judgment had long since expired, correction of judgment by insertion of a statement of the amount in controversy could not operate to revitalize judgment in such a way as to start anew running of period for taking appeal. Maslow Cooperage Corp. v. Jones, 316 S.W.2d 860, 1958 Ky. LEXIS 65 (Ky. 1958).
In any appealed case in which a motion was filed under CR 59 so as to terminate the running of the time for taking the appeal, the record should show the motion and the date on which it was overruled so that the Court of Appeals can be informed whether the notice of appeal was in time. Evans v. Commonwealth, 450 S.W.2d 509, 1968 Ky. LEXIS 137 (Ky. 1968).
The language of subdivision (1) (e) of this rule simply states that the running of the time for an appeal is stayed or terminated by the timely filing of a motion to alter, amend, or vacate under CR 59; it does not say that the motion to alter, amend, or vacate must be filed by all of the parties involved if more than one party is involved. University of Louisville v. Isert, 742 S.W.2d 571, 1987 Ky. App. LEXIS 604 (Ky. Ct. App. 1987).
A judgment affected by a CR 59.05 motion is made interlocutory only for purposes of tolling the time for filing a notice of appeal; it does not authorize a general attack upon, or revision of, the judgment at issue. Kentucky Farm Bureau Ins. Co. v. Gearhart, 853 S.W.2d 907, 1993 Ky. App. LEXIS 67 (Ky. Ct. App. 1993).
8. — — Series of Motions.
Rules of Civil Procedure do not contemplate or permit staying of time for taking an appeal indefinitely by filing of a series of motions for a new trial. Taylor v. Warman, 331 S.W.2d 899, 1960 Ky. LEXIS 137 (Ky. 1960).
While the first motion for a new trial operated to terminate the running of the time for taking the appeal, the time commenced to run again when the motion was overruled, expiring 30 days after the entry of the order overruling the motion, and the second motion for a new trial could not operate to again terminate the running of the time for appeal, because such motion was not “timely.” Taylor v. Warman, 331 S.W.2d 899, 1960 Ky. LEXIS 137 (Ky. 1960).
Motion for reconsideration of prior order overruling motion for new trial does not terminate running of time for appeal, at least where such second motion is filed more than ten days after judgment. Rodgers v. Berry, 346 S.W.2d 43, 1961 Ky. LEXIS 295 (Ky. 1961).
Where divorce judgment was entered on December 12, 1963, a motion to set aside and vacate the judgment was filed and overruled on December 16, 1963, and a later motion was filed on March 25, 1964, making reference to the prior motion to set aside, the March 25 motion was filed after the time for appeal had expired and consequently an appeal filed thereafter would be dismissed. Judd v. Judd, 387 S.W.2d 311, 1964 Ky. LEXIS 543 (Ky. 1964).
Where a judgment was entered on January 5, 1966, a motion to set aside judgment was overruled on January 26, 1967, and notice of appeal filed February 7, 1967, the appeal, not having been filed within the time permitted by the rule, was dismissed. Cain v. Elsmere, 440 S.W.2d 259, 1969 Ky. LEXIS 335 (Ky. 1969).
Where, in response to defendant's motion to alter or amend judgment under CR 59.05, a trial court changed the substance of its “final” judgment by entering an amended judgment, defendants'  timely CR 59.05 motion regarding the amended judgment was a motion regarding a new judgment, not an impermissible successive CR 59.05 motion. Therefore, the running of the time for appeal stopped until the the trial court resolved the second CR 59.05 motion. Cumberland Valley Contrs., Inc. v. Bell County Coal Corp., 238 S.W.3d 644, 2007 Ky. LEXIS 12 (Ky. 2007), rehearing denied, 2007 Ky. LEXIS 284 (Ky. 2007), rehearing denied, 2007 Ky. LEXIS 285 (Ky. 2007).
9. Late Filing.
Under this rule, since the state tax commission and state department of revenue did not cause the case to be docketed in the Court of Appeals within the time required by the statute clearly designed to meet the situation presented, their appeal must fail. Allphin v. Daviess County Fiscal Court, 273 S.W.2d 359, 1954 Ky. LEXIS 1158 (Ky. 1954).
Where appellant fails to file notice of appeal within the time provided, appellate court cannot, on the ground of hardship, take jurisdiction of the appeal as if it had been properly prosecuted. Electric Plant Board v. Stephens, 273 S.W.2d 817, 1954 Ky. LEXIS 1204 (Ky. 1954).
The Court of Appeals could not entertain an appeal where the notice of the appeal was filed one day too late. Davidson v. Davidson, 344 S.W.2d 823, 1961 Ky. LEXIS 257 (Ky. 1961).
In a divorce suit, an appeal from the original judgment awarding alimony to the divorced wife must be disregarded, for it was not taken until more than a year had elapsed. Gann v. Gann, 347 S.W.2d 540, 1961 Ky. LEXIS 372 (Ky. 1961).
The failure of an appellant to name indispensable parties in a timely-filed notice of appeal makes the notice of appeal jurisdictionally defective. Devondale v. Stallings, 795 S.W.2d 954, 1990 Ky. LEXIS 92 (Ky. 1990).
This rule singles out the timely filing of a notice of appeal as being different from other rules relating to appeals and mandates that the failure to file notice of appeal within the time specified in this rule shall result in a dismissal of the appeal. Devondale v. Stallings, 795 S.W.2d 954, 1990 Ky. LEXIS 92 (Ky. 1990).
Where a claimant received a copy of the Workers' Compensation Board's Order of Submission, but did not receive a copy of the Board's Opinion until after the time to appeal had run, he should have been on notice that an opinion had been rendered. Thus, his failure to timely file a notice of appeal did not constitute substantial compliance, and the failure to file was fatal to the appeal. Rainwater v. Jasper & Jasper Mobile Homes, Inc., 810 S.W.2d 63, 1991 Ky. App. LEXIS 68 (Ky. Ct. App. 1991).
The substantial compliance doctrine does not apply to the timeliness of filing of a notice of appeal to the Workers' Compensation Board. Therefore, where a notice was received by the board 31 days after the Administrative Law Judge's decision was filed, claimant's appeal was dismissed. Workers' Compensation Bd. v. Siler, 840 S.W.2d 812, 1992 Ky. LEXIS 166 (Ky. 1992).
An appeal was untimely and could not be saved through application of the doctrine of substantial compliance, where near the close of business on the last day to timely file the notice of appeal, the appellant took its notice of appeal to the circuit clerk's office and file stamped it via a file stamp machine located in the clerk's office, but payment for the filing fee was not attached to the notice of appeal, and the notice was simply dropped in an in-box rather than given to the clerk for processing. Excel Energy, Inc. v. Commonwealth Institutional Secs., Inc., 37 S.W.3d 713, 2000 Ky. LEXIS 157 (Ky. 2000), rehearing denied, 2001 Ky. LEXIS 41 (Ky. 2001).
Insured's second post-judgment motion did not stay the time for filing a notice of appeal of his fraud claims, so a notice of appeal had to have been filed within 30 days of the judgment; the insured's notice of appeal, filed two and a half months later, was not filed within the time required by CR 73.02. Mollett v. Trustmark Ins. Co., 134 S.W.3d 621, 2003 Ky. App. LEXIS 180 (Ky. Ct. App. 2003).
Clear directive set out in CR 73.02(1)(b) was that the time for filing an appeal from the denial of a motion to proceed in forma pauperis was 10 days, and, even if an appeal could have been taken from a trial court's order of clarification as to defendant's responsibility for payment of fees and costs on appeal, that appeal could not have been timely since defendant's CR 59 motion on which it was predicated was untimely; however, where counsel's failure to file a timely appeal of the order making defendant responsible for payment of fees and costs on appeal, it was conceivable that right to meaningful first review could have been lost, and so a belated appeal was allowed. Merrick v. Commonwealth, 132 S.W.3d 220, 2004 Ky. App. LEXIS 35 (Ky. Ct. App. 2004).
Subcontractor's appeal of the denial of motion for prejudgment interest in relation to an action concerning a mechanic's lien was dismissed, as the subcontractor failed to move to amend the order so as to include prejudgment interest within 10 days of its issuance, as required by CR 59.05, and because the subcontractor failed to file the appeal of the underlying judgment during the 30-day time period for appeal under CR 73.02. Marrs Elec. Co. v. Rubloff Bashford, LLC, 190 S.W.3d 363, 2006 Ky. App. LEXIS 103 (Ky. Ct. App. 2006).
Because an employee failed to timely file his notice of appeal from the trial court's order granting his employer a final partial summary judgment upon one or more of the employee's claims filed in his employment contract action, which was entered pursuant to CR 54.02, as the appeal was docketed six (6) months later, the employee's appeal was properly dismissed. Watson v. Best Fin. Servs., 245 S.W.3d 722, 2008 Ky. LEXIS 8 (Ky. 2008).
The language contained in KRS 13B.110(4) is unequivocal and requires that exceptions be filed within fifteen days from the date the recommended order is mailed. The substantial compliance doctrine under CR 73.02 is not applicable to extend the time, nor is CR 6.05 applicable to  agency proceedings. Commonwealth v. Copper Care, Inc., — S.W.3d —, 2008 Ky. App. LEXIS 136 (Ky. Ct. App. 2008).
Appeal was filed more than three years after the family court's order, and under CR 73.02(2), the court denied the appeal of a 2006 order; the court noted that the family court was a circuit court, for purposes of Ky. Const. § 109 and the requirement that an appeal from a circuit court had to be filed within 30 days of judgment. Hallis v. Hallis, 328 S.W.3d 694, 2010 Ky. App. LEXIS 175 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 398 (Ky. Jan. 14, 2011).
Grandparents were not entitled to appeal a circuit court order adjudicating their visitation rights because the case involved one claim during the course of the litigation—grandparent visitation—and did not have multiple parties and upon resolution of that issue, there was nothing left to adjudicate notwithstanding subsequent disputes arising from the mediated settlement, and the grandparents attempt to confer appellate jurisdiction by agreement failed as a matter of law, and their notice of appeal was untimely filed. Nunley v. Neuling, — S.W.3d —, 2017 Ky. App. LEXIS 475 (Ky. Ct. App. 2017).
Appellant's notice of appeal was untimely because, while he tendered his notice of appeal in a timely manner, he did not tender the requisite filing fee until a date well outside the period in which he could have invoked appellate jurisdiction, and the notice of electronic filing was merely a notice automatically generated by the electronic filing system at the time a document was filed with the system. Bruner v. Sullivan Univ. Sys., — S.W.3d —, 2018 Ky. App. LEXIS 103 (Ky. Ct. App. 2018).
10. Notice of Appeal.
Where the order appealed from was entered in circuit court July 13, 1970, with the record on appeal filed September 25, 1970, and the notice of appeal filed in circuit court July 29, 1970, but never filed in the Court of Appeals, the appeal was dismissed not only for untimely filing of the record but also for failure to follow the statutorily required procedure of filing the notice of appeal in the Court of Appeals. Luby v. Jackson, 460 S.W.2d 827, 1970 Ky. LEXIS 595 (Ky. 1970).
Where no notice of appeal from the order appealed from was filed in the circuit court, the appeal had to be dismissed. United Bonding Ins. Co. v. Commonwealth, 461 S.W.2d 535, 1970 Ky. LEXIS 630 (Ky. 1970).
A motion to correct a clerical error does not toll the 30-day time for filing a notice of appeal. United Tobacco Warehouse, Inc. v. Southern States Frankfort Cooperative, Inc., 737 S.W.2d 708, 1987 Ky. App. LEXIS 539 (Ky. Ct. App. 1987).
A notice of appeal is adequate under this rule if it contains a listing of parties sufficient to give the opposing party notice of the identities of the parties to the appeal. An obvious typographical error limiting the names of the appellants to a smaller number than that listed in the heading of the case and in the preamble statement of the notice of appeal does not make the notice of appeal jurisdictionally defective as to those whose names were deleted. Blackburn v. Blackburn, 810 S.W.2d 55, 1991 Ky. LEXIS 76 (Ky. 1991).
The principal objective of pleadings is to give the opposing party fair notice, and where the conduct of the parties leaves no doubt that this objective has been met, the “notice” nature of the civil rules has been upheld. Thus, where the appellant clearly listed each name of all appellants in the style of the case, and repeated the litany of names in the first paragraph of the notice of appeal, but through an obvious clerical error, limited the names of the appellants to but one, it was obvious from a reasonable reading of the notice of appeal that all of the listed parties should properly be named appellants in the appeal and not just one. Blackburn v. Blackburn, 810 S.W.2d 55, 1991 Ky. LEXIS 76 (Ky. 1991).
Notice of appeal filed with the Court of Appeals under this rule may not serve to transfer jurisdiction to an appellate court when a motion for a discretionary review was called for by the rules under CR 76.20 and the policy of substantial compliance with the procedural requirements of this section did not apply. Beard v. Commonwealth ex rel. Shaw, 891 S.W.2d 382, 1994 Ky. LEXIS 146 (Ky. 1994).
The proper method of invoking the jurisdiction of the Court of Appeals in a judgment of the Circuit Court in a case appealed to it from District Court was governed by this section and not CR 73.02 and required that the party aggrieved by the decision of the Circuit Court petition the Court of Appeals for a writ of certiorari, since the Circuit Court was sitting as an appellate court when it rendered its ruling. Beard v. Commonwealth ex rel. Shaw, 891 S.W.2d 382, 1994 Ky. LEXIS 146 (Ky. 1994).
Filing a notice of appeal within the prescribed time frame is still mandatory and failure to do so is fatal to an appeal. Fox v. House, 912 S.W.2d 450, 1995 Ky. App. LEXIS 109 (Ky. Ct. App. 1995).
Where five of the beneficiaries, who were each specific and residual legatees, were omitted from the notice of appeal filed in case contesting will, the appeal to the Court of Appeals was defective for the lack of indispensable parties. Kesler v. Shehan, 934 S.W.2d 254, 1996 Ky. LEXIS 123 (Ky. 1996).
Because the corporate entity did not appeal from the adverse ruling seizing its assets and placing same in a constructive trust, it was not a party to the appeal and the appellate court was without jurisdiction to consider the argument the attorney attempted to present on its behalf. Cunningham v. Abbott, — S.W.3d —, 2011 Ky. App. LEXIS 24 (Ky. Ct. App. 2011).
Determination that the August 25, 2010, order was not final or appealable did not mean that the mother's appeals from that order must be dismissed. Rather, those notices of appeal were simply premature and related forward to the entry of the order containing the more detailed findings of fact entered on September 28, 2010, CR 73.02(1). N.L. v. W.F., 368 S.W.3d 136, 2012 Ky. App. LEXIS 80 (Ky. Ct. App. 2012).
11. Parties Able to Appeal.
The term “party,” as used in this rule, clearly means a party of record in the proceedings. Bartholomew v. Paniello, 287 S.W.2d 616, 1956 Ky. LEXIS 476 (Ky. 1956).
City could not maintain an appeal where it was not a necessary party to the action under KRS 133.120, nor was it made a party thereto, nor did it attempt to intervene, and the term “party” in this rule clearly means a party to the proceeding. Louisville v. Christian Business Women's Club, Inc., 306 S.W.2d 274, 1957 Ky. LEXIS 32 (Ky. 1957).
An appeal does not lie against one who was not a party to the proceedings in which the judgment was rendered. White v. England, 348 S.W.2d 936, 1961 Ky. LEXIS 47 (Ky. 1961).
The term “party,” as used in KRS 243.590 and this rule, which respectively authorize an appeal by “any party aggrieved” by a judgment, means a party of record, and one who is not a party may not do so even though he filed a notice of appeal. White v. England, 348 S.W.2d 936, 1961 Ky. LEXIS 47 (Ky. 1961).
Where, upon father's application, the divorce court awarded child's custody to the father's brother and his wife, the mother could not appeal such order since the father was not made a party to the appeal, brought only against the brother and his wife. White v. England, 348 S.W.2d 936, 1961 Ky. LEXIS 47 (Ky. 1961).
12. Withdrawal of Appeal.
Where court order authorized the withdrawal of an appeal and extended the time for appeal for a reason not specified in this section, the order was not severable and, since order extending the time was void, the order authorizing the withdrawal of the appeal was also invalid, and consequently the original appeal remained in effect. Fraley v. Rusty Coal Co., 399 S.W.2d 479, 1966 Ky. LEXIS 466 (Ky. 1966).
13. Statement of Points Relied upon.
Where rule required defendant to serve with his designation a concise statement of the points on which he relied on the appeal since he failed to designate for inclusion the complete record and all the proceedings and evidence in the action, the Court of Appeals was authorized by this rule to dismiss the appeal in view of the defendant's failure to comply with the necessary requirements in perfecting his appeal. Wallace v. Walters & Keene Motor Co., 280 S.W.2d 493, 1955 Ky. LEXIS 156 (Ky. 1955).
Where an amended judgment was not complete in itself and was designed to clarify an omission, the failure of the appellants to specify the supplemental judgment in their statement of appeal was not fatal to the appeal. England v. Spalding, 460 S.W.2d 4, 1970 Ky. LEXIS 575 (Ky. 1970).
The argument that a no damage clause in the contract made an award for damages from the appellee to the appellant impermissible could not be considered on appeal where the appellee had not appealed the point nor moved to dismiss on appeal. Pipelines, Inc. v. Muhlenberg County Water Dist., 465 S.W.2d 927, 1971 Ky. LEXIS 472 (Ky. 1971).
Where, in the trial court, the appellees unsuccessfully attacked the appellant's notice of appeal and did not appeal from that ruling nor move to dismiss on appeal, it was impermissible for them to argue in their brief that the appeal should not be considered. Pipelines, Inc. v. Muhlenberg County Water Dist., 465 S.W.2d 927, 1971 Ky. LEXIS 472 (Ky. 1971).
14. Jurisdiction of Circuit Court After Notice Filed.
Since Court of Appeals alone can determine whether an attempted appeal is effective when a notice of appeal has been filed, until Court of Appeals has dismissed the appeal for lack of jurisdiction, circuit court (now trial court) is deprived of jurisdiction in the case to the same extent as when a valid appeal is pending; however, circuit court may dismiss the appeal on motion made under last sentence of subsection (2) and, if time for appeal has not expired, may then amend judgment to show jurisdictional amount and then a new notice of appeal can be filed if time for appeal has not elapsed. Monsour v. Humphrey, 324 S.W.2d 813, 1959 Ky. LEXIS 384 (Ky. 1959).
Filing of an appeal in a negligence case did not divest a trial court of jurisdiction to enter a subsequent order because the appeal was an inappropriate interlocutory appeal; only certain appeals were timely and appropriately brought, pursuant to CR 73.02 and KRS 22A.020, 417.220. Moctar v. Yellow Cab of Louisville, — S.W.3d —, 2012 Ky. App. LEXIS 175 (Ky. Ct. App. 2012), review denied and ordered not published, Moctar v. Yellow Cab of Louisville, LLC, — S.W.3d —, 2013 Ky. LEXIS 431 (Ky. Sept. 18, 2013).
15. Appeal from Overruling Motion to Set Aside.
Where, following a judgment for plaintiff, defendant filed a notice of appeal signifying its intention to appeal from this judgment but thereafter moved to set aside the original judgment on the ground that it was entered at a trial held without notice to the defendant, although the defendant had seasonably filed answer to the complaint wherein it traversed certain allegations and averred certain defenses to the claim asserted, and an order was entered overruling the motion, the defendant could not appeal from this order because it failed to file a notice of appeal from the judgment overruling the motion to set aside the judgment, and the notice of appeal originally filed did not extend to and embrace the later order. Carolina Casualty Ins. Co. v. Gross, 305 S.W.2d 925, 1957 Ky. LEXIS 351 (Ky. 1957).
16. Appeal from Order Granting New Trial.
The Court of Appeals is authorized to review entire record upon an appeal from an order granting new trial and it is not confined to errors specified by lower court as basis for granting or refusing new trial, nor is it confined to errors specified in motion for new trial. Spears v. Burchett, 289 S.W.2d 731, 1956 Ky. LEXIS 296 (Ky. 1956).
A motion pursuant to CR 59 converts a final judgment to an interlocutory judgment, and a judgment which is dispositive of the issues raised in the CR 59 motion readjudicates all prior interlocutory orders and judgments determining claims which are not specifically disposed of in the latter judgment; therefore, objection raised in a CR 59.05 motion would be timely, and would not constitute a waiver on appeal. Personnel Bd. v. Heck, 725 S.W.2d 13, 1986 Ky. App. LEXIS 1488 (Ky. Ct. App. 1986).
17. Appeal from Denial of Motion to Modify Alimony.
Court of Appeals has jurisdiction over timely appeal from denial of husband's motion under CR 60.02 to modify the amount of monthly alimony payments he is required to make under a divorce decree. Gann v. Gann, 347 S.W.2d 540, 1961 Ky. LEXIS 372 (Ky. 1961).
18. Appeal from Small Claims Division.
In enacting KRS 24A.340, which provides that appeals be taken from the small claims division within ten days, the General Assembly did not unconstitutionally infringe upon the rule-making power of the judiciary, and KRS 24A.340 is a valid enactment as to appeals from the small claims division as recognized by CR 73.01(1), while the 30-day appeal period of subsection (1)(a) of this rule governs all other appeals including those from the district court. Miller v. Jones, 658 S.W.2d 888, 1983 Ky. App. LEXIS 348 (Ky. Ct. App. 1983).
19. Cross-Appeal.
The 20-day time limit fixed by former appellate rule within which to file a cross-appeal must be strictly observed. Reed v. Reed, 457 S.W.2d 4, 1969 Ky. LEXIS 1 (Ky. 1969).
20. Contempt.
Contempt, though it partakes of the nature of a crime, is only quasi-criminal and the civil 30-day requirement of subdivision (1)(a) of this rule, rather than the 10-day criminal appeal time of RCr 12.04(2), applies; accordingly, notice of appeal filed five days after entry of contempt order was timely filed. Boyle County Fiscal Court v. Shewmaker, 666 S.W.2d 759, 1984 Ky. App. LEXIS 479 (Ky. Ct. App. 1984).
21. Filing Fee.
The payment of the filing fee for appeals is no longer simply a procedural step in perfecting an appeal. Beginning with notices of appeals filed on and after June 1, 1984, the payment of the filing fee is a condition precedent to the filing of a notice of appeal, and until the filing fee has been paid, the notice of appeal cannot be filed. Manly v. Manly, 669 S.W.2d 537, 1984 Ky. LEXIS 234 (Ky. 1984).
Subdivision (1)(b) of this rule prohibits the clerk from noting the notice of appeal as filed until the fee is paid; the act of a clerk in endorsing upon a notice of appeal that it is filed and the time and date of filing is a nullity where he is precluded from doing so until he has collected a filing fee which he has not, in fact, collected. Manly v. Manly, 669 S.W.2d 537, 1984 Ky. LEXIS 234 (Ky. 1984).
Where the reason for failing to pay the fee is because one seeks to perfect a poor person's appeal, under subsection (2) of this section as amended, effective Jan. 1, 1985, it is no longer fatal to file a notice of appeal before paying the filing fee. Until such time as that issue is finally disposed of, there is a perfectly valid reason for the notice of appeal to be filed without the filing fee. Bush v. O'Daniel, 700 S.W.2d 402, 1985 Ky. LEXIS 287 (Ky. 1985).
It was not automatically fatal or jurisdictional where the filing fee required by this rule was not paid at the time of the filing of the notice of appeal, the clerk filed the notice of appeal anyway, and then the filing fee was paid after the 30 day period for filing had elapsed. Foxworthy v. Norstam Veneers, Inc., 816 S.W.2d 907, 1991 Ky. LEXIS 142 (Ky. 1991).
Because a notice of appeal cannot be docketed or noted as filed until the trial court clerk received the filing fee, the appellate court dismissed an appeal where counsel's check accompanying the notice of appeal was returned unsigned and the filing fee was not paid until approximately 49 days after the entry of the trial court judgment appealed from; thus, the notice of appeal was untimely. Norwest Bank Minn., N.A. v. Hurley, — S.W.3d —, 2001 Ky. App. LEXIS 1246 (Ky. Ct. App. 2001).
Creditor's appeal was improperly automatically dismissed as being untimely pursuant to CR 73.02(1), where the creditor's counsel forgot to sign the check that was included to pay the appellate fee; automatic dismissal was not appropriate under CR 73.02(2), because the notice of appeal was timely, and it was only the payment that was late. Norwest Bank Minn., N.A. v. Hurley, 103 S.W.3d 21, 2003 Ky. LEXIS 73 (Ky. 2003).
Because an inmate timely tendered a notice of appeal with the proper filing fees, payment of the court facility fees was not a condition precedent, and failure to tender the court facility fee within the time limits of CR 73.02(1)(a) did not require automatic dismissal of the appeal. Moreover, the trial court could issue a show cause order to ensure the court facility fee was paid. Hill v. Ky. Parole Bd., 250 S.W.3d 314, 2008 Ky. LEXIS 104 (Ky. 2008).
22. Reasonable Ground.
Where an appeal is based on a challenge to a finding for the claimant by the Workers' Compensation Board that is clearly supported by substantive evidence of probative value, there is no reasonable ground for the appeal. Woolum v. Woolum, 684 S.W.2d 20, 1984 Ky. App. LEXIS 571 (Ky. Ct. App. 1984).
23. Frivolous Appeal.
Where the attorney's excuse for filing a motion for discretionary review was to preserve defendant's right to pursue a writ of habeas corpus in Federal Court, the motion was frivolous because there would be no legitimate reasons for the defendant to pursue this matter further in Federal Court. Freeman v. Commonwealth, 697 S.W.2d 133, 1985 Ky. LEXIS 262 (Ky. 1985).
Where defendant's appeal claimed that trial counsel had failed to ask for an instruction on a lesser included offense, hindering prosecution or apprehension, in trial for armed robbery, the appeal is frivolous where the lesser offense is groundless. Freeman v. Commonwealth, 697 S.W.2d 133, 1985 Ky. LEXIS 262 (Ky. 1985).
Where an appeal is frivolous the Court of Appeals may award just damages and single or double costs to the nonoffending party against the offending party and counsel. Raley v. Raley, 730 S.W.2d 531, 1987 Ky. App. LEXIS 487 (Ky. Ct. App. 1987).
The belief of counsel, which is subjective, cannot enter into the determination of whether an appeal is frivolous. Leasor v. Redmon, 734 S.W.2d 462, 1987 Ky. LEXIS 228 (Ky. 1987).
If the court finds that the appeal is totally lacking in merit in that no reasonable attorney could assert such an argument, bad faith may be inferred, and the appeal is frivolous. Leasor v. Redmon, 734 S.W.2d 462, 1987 Ky. LEXIS 228 (Ky. 1987).
Where neither the Worker's Compensation Board nor the Court of Appeals believed that Administrative Law Judge's (ALJ) decision to award costs and attorney's fees under KRS 342.310 constituted an abuse of discretion and since appellant employer presented no compelling evidence that the decision was grossly unfair or unreasonable and such appeal was frivolous and so lacking in merit that it should not have been taken, the Supreme Court would not reverse the decision to award such fees. Peabody Coal Co. v. Goforth, 857 S.W.2d 167, 1993 Ky. LEXIS 87 (Ky. 1993).
Although a reasonable attorney should recognize that the appropriate construction of terms used in a resolution involves a question of law and not of fact, an appeal which nevertheless raised the issue of the interpretation of a fiscal court resolution was not frivolous. Kenton County Fiscal Court v. Elfers, 981 S.W.2d 553, 1998 Ky. App. LEXIS 104 (Ky. Ct. App. 1998).
Where the court determined that the plaintiff had filed a frivolous appeal, the court imposed the sanction of assessing against plaintiff the fiscal court's legal costs associated with this appeal from the beginning to its conclusion, including the cost of preparing its brief and reasonable attorney's fees. Angel v. Harlan County Bd. of Educ., 14 S.W.3d 559, 2000 Ky. App. LEXIS 4 (Ky. Ct. App. 2000).
Since no published decision addressed the proper interpretation of 803 KAR 25:012, § 1(6)(c), there cannot be sanctions under CR 73.02(4) on the ground that an insurance adjuster's appeal, arguing that the regulation was wrongly interpreted, was frivolous. Crawford & Co. v. Wright, 284 S.W.3d 136, 2009 Ky. LEXIS 85 (Ky. 2009).
Motion for sanctions under CR 73.02(4) with respect to an appeal of an award by the Workers'  Compensation Board lacked merit where the claims raised were not so lacking in merit that they were brought in bad faith. Uninsured Employers'  Fund v. Stanford, — S.W.3d —, 2011 Ky. App. LEXIS 175 (Ky. Ct. App. 2011), rev'd, Uninsured Employers'  Fund v. Stanford, 399 S.W.3d 26, 2013 Ky. LEXIS 37 (Ky. 2013).
Fourth collateral attack on convictions under RCr P. 11.42 was frivolous because it was so totally lacking in merit that it appeared to have been taken in bad faith; appellant was advised more than a decade earlier that successive motions for post-conviction relief were prohibited. A circuit court was directed to deny all future requests for in forma pauperis status appellant filed to pursue subsequent collateral attacks on this conviction. Cardwell v. Commonwealth, 354 S.W.3d 582, 2011 Ky. App. LEXIS 200 (Ky. Ct. App. 2011).
Power to grant relief from frivolous appeals to the Court of Appeals lies with the Court of Appeals and not with the circuit court. Appellees did not seek relief from the Court of Appeals when such relief was available to them; the right to do so thereafter was therefore waived. Walters v. Smith, — S.W.3d —, 2013 Ky. App. LEXIS 98 (Ky. Ct. App. 2013).
Imposition of single costs was appropriate because the plaintiff's actions demonstrated an unwillingness to abide by or even to familiarize himself with the Rules of Civil Procedure, he had been cautioned about filing frivolous appeals, and his appeal was so totally lacking in merit that it appeared to have been taken in bad faith. Flint v. Coach House, Inc., — S.W.3d —, 2015 Ky. App. LEXIS 166 (Ky. Ct. App. 2015).
Plaintiff was ordered to pay the costs of appeal because he demonstrated a persistent unwillingness to abide by or familiarize himself with the Rules of Civil Procedure, he had been cautioned about the possibility of sanctions, and his appeal was so totally lacking in merit that it appeared to have been taken in bad faith. Flint v. Coach House, Inc., — S.W.3d —, 2015 Ky. App. LEXIS 169 (Ky. Ct. App. 2015).
24. Reinstatement of Appeal.
An appeal does not lapse of its own accord. Once commenced by the filing of a timely notice of appeal, a failure to comply with other rules relating to an appeal does not affect the validity of the appeal until it is finally disposed of by action of the court under subsection (2) of this rule. “Reinstatement of an appeal,” therefore, necessarily refers to the reinstatement of an appeal which has been dismissed. Commonwealth v. Wine, 694 S.W.2d 689, 1985 Ky. LEXIS 228 (Ky. 1985).
25. Automatic Dismissal.
Automatic dismissal is not an appropriate remedy so long as the judgment appealed from can be ascertained within reasonable certainty from a complete review of the record on appeal and no substantial harm or prejudice has resulted to the opponent; thus, automatic dismissal was not appropriate where the notice of appeal was timely but erroneously stated that the appeal was being taken from an order of court overruling a post judgment motion instead of specifying that the appeal was taken from the judgment itself. Ready v. Jamison, 705 S.W.2d 479, 1986 Ky. LEXIS 247 (Ky. 1986).
Nonjurisdictional defects in notice of appeal should not result in automatic dismissal; rather, the court should consider any harm or prejudice resulting from the defect in deciding the appropriate sanction. Devondale v. Stallings, 795 S.W.2d 954, 1990 Ky. LEXIS 92 (Ky. 1990).
This section singles out the timely filing of a notice of appeal as being different from other rules relating to appeals and mandates that the failure to file notice of appeal within the time specified in this rule shall result in a dismissal of the appeal. Devondale v. Stallings, 795 S.W.2d 954, 1990 Ky. LEXIS 92 (Ky. 1990).
26. Procedural Error.
Subsection (2) of this rule vests considerable discretion in appellate courts to determine the appropriate manner to deal with procedural error. Young v. J.B. Hunt Transp., Inc., 781 S.W.2d 503, 1989 Ky. LEXIS 84 (Ky. 1989).
Even though an issue relating to the reimbursement of attorney fees for an allegedly frivolous motion to set aside a divorce decree was not properly before an appellate court, the issue was still considered because the primary objective of appellate procedure was deciding cases on the merits, a cross-appellee made no objection himself, and no unfair prejudice resulted. At any rate, an argument that the trial court failed to make adequate findings of fact was rejected because a trial court judge exhaustively covered the division of marital assets post-judgment and was aware of the financial situation of the parties; it was not the province of an appellate court to substitute its judgment for the trial court's decision with regard to attorney fee issues absent an abuse of discretion. Age v. Age, 340 S.W.3d 88, 2011 Ky. App. LEXIS 23 (Ky. Ct. App. 2011).
27. Defects in Notice.
Only where a notice of appeal contains nonjurisdictional defects should there be a discussion of substantial compliance with civil rules relating to appellate procedure; where the defects are jurisdictional in nature, the substantial compliance policy cannot be applied to create jurisdiction retroactively. Devondale v. Stallings, 795 S.W.2d 954, 1990 Ky. LEXIS 92 (Ky. 1990).
28. Attorney's Fees and Costs.
Landowners were awarded reasonable attorney's fees and costs incurred in the prosecution of an appeal, to be paid by utility company that had sought condemnation of land, because the utility company appealed a “paltry” $1600.00 award to the landowners when there clearly was evidence to support it and the cost of prosecuting the appeal would have effectively denied the landowners just compensation for the condemned property. Lake Village Water Ass'n v. Sorrell, 815 S.W.2d 418, 1991 Ky. App. LEXIS 105 (Ky. Ct. App. 1991).
29. Administrative Order.
The act of depositing in the mail a written request for a hearing concerning a citation issued by the Cabinet for Human Resources, pursuant to 900 KAR 2:020, Sec. 2(1), did not amount to a “filing,” when a receipt of the request by the cabinet exceeded the 20-day filing requirement of 900 KAR 2:020 Sec. 2(2) by one day. Jenny Wiley Health Care Center v. Commonwealth Cabinet for Human Resources, 828 S.W.2d 657, 1992 Ky. LEXIS 58 (Ky. 1992).
30. Motion to Reconsider.
Where order appealed from did not overrule a motion to reconsider a denial of a new trial, rather, it denied a motion to reconsider the setting aside of a new trial previously granted, the motion to reconsider was one of those properly filed post-judgment motions enumerated in subdivision (1)(e) of this rule. Patrick v. Hiner, 867 S.W.2d 211, 1993 Ky. App. LEXIS 160 (Ky. Ct. App. 1993).
31. Subject Matter Jurisdiction.
The proper method of invoking appellate jurisdiction in an action begun in District Court and appealed to Circuit Court following which a notice of appeal was filed in the Court of Appeals pursuant to CR 73.02 was governed by KRS 22A.020 and required that the party aggrieved by the decision of the Circuit Court petition the Court of Appeals for a writ of certiorari. Beard v. Commonwealth ex rel. Shaw, 891 S.W.2d 382, 1994 Ky. LEXIS 146 (Ky. 1994).
Trial court's orders referring buyers'  claims to arbitration and denying buyers'  motion to vacate arbitration award were void and not subject to appellate review because the buyers'  motions were brought in their original suit which had been dismissed earlier, and not by an initial application as required by KRS 417.190 to invoke trial court's jurisdiction; because the buyers did not move to alter, amend, or vacate the trial court's final and appealable judgment dismissing their suit within 10 days, did not file a notice of appeal within 30 days, and did not seek application to compel arbitration while the trial court still retained jurisdiction, the trial court had no jurisdiction to enter its later orders referring the matter to arbitration and denying the buyers'  motion to vacate the arbitration award, and those orders were void. The appellate court lacked jurisdiction to review either the original order dismissing the suit or the later orders referring the matter to arbitration and denying the motion to vacate the award. Pavkovich v. Shenouda, 280 S.W.3d 584, 2009 Ky. App. LEXIS 40 (Ky. Ct. App. 2009).
Jurisdiction which the Court of Appeals acquired on November 12, 2008, remained exclusive and continuous until the opinion it rendered became final; therefore, until January 18, 2011, as a jurisdictional matter, the Court of Appeals alone had the authority to declare the appeal before it frivolous and to award just damages. Appellees'  December 2, 2010 motion could have been, and should have been filed, if at all, in the Court of Appeals for consideration, but it was not. Walters v. Smith, — S.W.3d —, 2013 Ky. App. LEXIS 98 (Ky. Ct. App. 2013).
32. Collateral Attack.
Appeal brought by mortgagor of judgment in favor of mortgagee bank seeking deficiency judgment was viewed as collateral attack upon the foreclosure judgment which had been “discharged,” “satisfied,” or for “equitable grounds” should not be allowed to stand and was not a re-adjudication of the original foreclosure action. Pearman v. West Point Nat'l Bank, 887 S.W.2d 366, 1994 Ky. App. LEXIS 135 (Ky. Ct. App. 1994).
33. Indispensable Parties to Appeal.
Because the Commonwealth had failed to name a decedent's heirs as parties in its notice of appeal from a forfeiture proceeding, dismissal of the appeal was required under CR 73.02. The heirs were indispensable parties to the appeal, as once the Commonwealth's lien on the real property was extinguished, the heirs became its true and unencumbered owners, and any appeal could not be perfected unless the notice of appeal included as named parties any “owner of the property” under KRS 218A.460(3). Commonwealth v. Maynard, 294 S.W.3d 43, 2009 Ky. App. LEXIS 128 (Ky. Ct. App. 2009).
In an easement dispute, naming one of two neighbors who were indispensable parties under CR 19.01 in the caption of the notice of appeal sufficiently named that neighbor, but the phrase “et al.” was improper under CR 73.03 and did not join the second neighbor. This jurisdictional defect could not be remedied after the 30-day period for filing the notice of appeal as provided by CR 73.02 had run. Browning v. Preece, 392 S.W.3d 388, 2013 Ky. LEXIS 14 (Ky. 2013).
34. Substantial Compliance.
Despite the deficient service of the notice of appeal, the father's appellate counsel had actual notice of its filing, and, applying the standard of substantial compliance, the father's motion to dismiss the mother's appeal was properly denied. Keifer v. Keifer, 354 S.W.3d 123, 2011 Ky. LEXIS 149 (Ky. 2011).
35. Relation Forward.
Relation-forward doctrine did not apply in a case where there was an interlocutory order that did not dispose of all of the claims, and finality language was not included; there was no reasonable belief that the orders were final and appealable at the time the notice of appeal was filed. Therefore, a November 9 notice of appeal did not relate forward to the trial court's December 20 order granting finality. Wright v. Swigart, — S.W.3d —, 2013 Ky. App. LEXIS 126 (Ky. Ct. App. 2013).
36. Domestic Violence Orders.
That the legislature intended to expand post-judgment motions seems clear by its not imposing a time limit on the filing of such motions; the legislature did not specify the time period for filing appeals in domestic violence proceedings, and thus a reasonable conclusion is that appeals from the issuance of domestic violence orders are required to be filed within 30 days. Erwin v. Cruz, 423 S.W.3d 234, 2014 Ky. App. LEXIS 19 (Ky. Ct. App. 2014).
Boyfriend appeared to appeal from an order that denied his motion to amend a domestic violence order (DVO), but every argument he made related to the parties'  actions prior to the entry of the amended DVO, and while any argument that arose after that date arguably could have been the basis of a motion to amend, over which the court had jurisdiction, that was not the case; the boyfriend's failure to appeal within 30 days of entry of the original orders left the court without jurisdiction. Erwin v. Cruz, 423 S.W.3d 234, 2014 Ky. App. LEXIS 19 (Ky. Ct. App. 2014).
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Rule 73.03.  Notice of appeal.
Text
(1)  The notice of appeal shall specify by name all appellants and all appellees (“et al.” and “etc.” are not proper designation of parties) and shall identify the judgment, order or part thereof appealed from. It shall contain a certificate that a copy of the notice has been served upon all opposing counsel, or parties, if unrepresented, at their last known address.
(2)  When the notice of appeal is filed, the clerk shall serve notice of its filing by mailing a copy showing the date filed and a copy of the official docket sheet to the clerk of the appellate court and to the attorney of record of each party or to the party, if unrepresented. The clerk shall note in the civil docket the names of the parties mailed the copies, with the date of mailing. Failure of the clerk to comply with this rule does not affect the validity of the appeal.
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1. Purpose.
The salient purpose of subsection (1) of this rule, after invoking the jurisdiction of the appellate court, is to give notice to those persons or entities against whom relief is sought; it is manifest that a participant at the trial level who is not named in the notice of appeal is not a party to the appeal. Clark Equipment Co. v. Bowman, 762 S.W.2d 417, 1988 Ky. App. LEXIS 184 (Ky. Ct. App. 1988).
2. Specification of Parties.
Amendment of this section too late to provide adequate notice of the new requirements was considered exigent circumstances sufficient to avoid dismissal of a suit in which the notice of appeal improperly used the phrase “et al.” to refer to intervening plaintiffs who were indispensable parties to the suit. Yocom v. Franklin County Fiscal Court, 545 S.W.2d 296, 1976 Ky. App. LEXIS 120 (Ky. Ct. App. 1976).
If the notice of appeal designates the appellees in such a way that it is possible to determine who is entitled to prosecute a cross-appeal under CR 74, then the notice of appeal has satisfied the requirement that all appellees be specified. Yocom v. Franklin County Fiscal Court, 545 S.W.2d 296, 1976 Ky. App. LEXIS 120 (Ky. Ct. App. 1976).
Where notice of appeal specified the defendants as “Franklin County Fiscal Court, et al.,” the notice sufficiently specified the fiscal court and all its members in their official capacities as appellees to the appeal and appeal should therefore not be dismissed for failure to comply with requirement that parties taking the appeal be specified. Yocom v. Franklin County Fiscal Court, 545 S.W.2d 296, 1976 Ky. App. LEXIS 120 (Ky. Ct. App. 1976).
A notice of appeal complies with this rule if an appellee is specifically named in the caption even though he is not explicitly designated as an appellee. Schulz v. Chadwell, 548 S.W.2d 181, 1977 Ky. App. LEXIS 653 (Ky. Ct. App. 1977).
As long as it conforms to the official form, a notice of appeal is not defective under this rule merely because the appellees are not specified in the body of the notice. Schulz v. Chadwell, 548 S.W.2d 181, 1977 Ky. App. LEXIS 653 (Ky. Ct. App. 1977).
In the absence of any specific designation using the term “appellee,” any party, other than an appellant, who is specifically named in the caption will be deemed to be an appellee. Schulz v. Chadwell, 548 S.W.2d 181, 1977 Ky. App. LEXIS 653 (Ky. Ct. App. 1977).
This rule is satisfied if the notice of appeal designates the appellees in such a way that it is possible to determine who is entitled to prosecute a cross-appeal under CR 74. Schulz v. Chadwell, 548 S.W.2d 181, 1977 Ky. App. LEXIS 653 (Ky. Ct. App. 1977).
Use of term “et al.” in the caption of a notice of appeal does not make those parties to the action not specifically named in the caption parties to the appeal but does not prevent the appeal from being specifically named. Schulz v. Chadwell, 548 S.W.2d 181, 1977 Ky. App. LEXIS 653 (Ky. Ct. App. 1977).
Failure to specify in the notice of appeal any party whose absence prevents the appellate court from granting complete relief among those already parties would be fatal to the appeal. Braden v. Republic-Vanguard Life Ins. Co., 657 S.W.2d 241, 1983 Ky. LEXIS 270 (Ky. 1983).
It was error to dismiss an alleged tortfeasor's appeal of a wrongful death judgment when the tortfeasor's notice of appeal only named the decedent's estate “et al.” as “plaintiffs” and the tortfeasor as “defendant” due to the tortfeasor's failure to name the estate's co-administrators in the notice, because the notice substantially complied with CR 73.03, as (1) any judicial result bound the estate's co-administrators, since only the co-administrators could defend the estate's claims, under KRS 395.195(19), so the co-administrators were inexorably linked with the estate in litigation, and (2) the notice did not bar complete appellate relief, as only the co-administrators, having notice, could litigate the appeal. Flick v. Estate of Christina Wittich, 396 S.W.3d 816, 2013 Ky. LEXIS 89 (Ky. 2013).
It was error to dismiss an alleged tortfeasor's appeal of a wrongful death judgment when the tortfeasor's notice of appeal only named the decedent's estate “et al.” as “plaintiffs” and the tortfeasor as “defendant” due to the tortfeasor's failure to name the estate's co-administrators in the notice, because (1) the co-administrators had notice, constituting substantial compliance with CR 73.03, and (2) the co-administrators showed no prejudice, as the notice did not cause the co-administrators to breach the co-administrators' fiduciary duties, since, having notice, the co-administrators breached those duties only by ignoring the notice, which did not reflect on the notice's sufficiency. Flick v. Estate of Christina Wittich, 396 S.W.3d 816, 2013 Ky. LEXIS 89 (Ky. 2013).
3. Designation of Judgment.
The notice of appeal met the requirements of this rule where it not only specified that the appeal was from a final judgment, which was sufficient in itself, but in addition thereto specified certain orders which the defendant sought to have reviewed. Bumpus v. Drinkard's Adm'x, 279 S.W.2d 4, 1955 Ky. LEXIS 497 (Ky. 1955).
Where notice of appeal said that appeal was from judgment, the fact that notice also included order overruling motion for new trial, and gave date of such order rather than date of the judgment, did not make the notice of appeal fatally defective. Armstrong v. McGuire, 283 S.W.2d 366, 1955 Ky. LEXIS 303 (Ky. 1955).
Where, after plaintiffs' motion for a new trial was overruled, they filed a notice of appeal from such order, such notice of appeal was defective because the order was not an appealable order; but, in view of the fact that plaintiffs made a good faith attempt to appeal from the adverse ruling which was incorporated in the final judgment in the case, there was substantial compliance with this rule. White v. Hardin County Board of Education, 307 S.W.2d 754, 1957 Ky. LEXIS 102 (Ky. 1957).
Where appeal is from a final order in action of Commonwealth v. Maryland Nat. Ins. Co., the notice of appeal is not sufficient where it merely states that the appeal is taken by the named commissioner of insurance for the commonwealth of Kentucky from a final order “in this action on the 10th day of September, 1971” and is taken against the circuit judge as this is not a sufficient designation of the order from which the appeal was taken. Preston v. Williamson, 483 S.W.2d 448, 1972 Ky. LEXIS 188 (Ky. 1972).
While the courts have adhered to a policy of “strict compliance” when applying this rule in cases where the parties fail to designate a final or appealable judgment, a mistake as to the date only, when the judgment designated was clearly final, does not make the notice of appeal fatally defective. Akers v. Cook, 707 S.W.2d 355, 1986 Ky. App. LEXIS 1103 (Ky. Ct. App. 1986).
4. — Part of Judgment.
This rule does not connote or imply that if the appealing party intends to challenge some aspect but not all of the judgment he must so indicate in the notice of appeal. Board of Education v. Faulkner, 433 S.W.2d 853, 1968 Ky. LEXIS 293 (Ky. 1968).
Under a general notice of appeal identifying the judgment from which the appeal is taken, the appealing party may attack any or all of the provisions of the judgment that aggrieve him, just as he may designate the entire record though only portions of it may be pertinent to his claims of error. Board of Education v. Faulkner, 433 S.W.2d 853, 1968 Ky. LEXIS 293 (Ky. 1968).
5. — Failure to Comply.
Even though there was no prejudice to the plaintiffs, where the defendant's notice of appeal did not conform to this rule by failing to designate the judgment or part thereof appealed from, the appeal would be dismissed. Rose Bowl Lanes, Inc. v. Louisville, 373 S.W.2d 157, 1963 Ky. LEXIS 154 (Ky. 1963).
Where the appellant in the notice of appeal stated he was appealing from an instruction of the court instructing the jury to find for the defendants on their motions for directed verdict, he was not appealing from a judgment and the appeal was dismissed. Hopkins v. Hilliard, 444 S.W.2d 130, 1969 Ky. LEXIS 204 (Ky. 1969).
Where party did not appeal the final order of the court but only appealed from an order denying a motion for judgment notwithstanding the verdict the appeal was dismissed. Frantz, Inc. v. Blue Grass Hams, Inc., 520 S.W.2d 313, 1974 Ky. LEXIS 7 (Ky. 1974).
In a debt collection case, an appeal was not subject to dismissal under CR 73.03(1) because it identified a trial court's order that overruled a CR 59.05 motion, rather than an earlier order of the court. Kentucky had a policy of substantial compliance, and a creditor demonstrated no substantial harm or prejudice that resulted. Bruner v. Discover Bank, 360 S.W.3d 774, 2012 Ky. App. LEXIS 11 (Ky. Ct. App. 2012).
6. Strict Compliance.
The language of RCr 12.04(2) is based upon this rule, and the same policy of strict compliance applies to both rules. Foremost Ins. Co. v. Shepard, 588 S.W.2d 468, 1979 Ky. LEXIS 291 (Ky. 1979).
Strict compliance with the rule is required. Hopkins v. Hilliard, 444 S.W.2d 130, 1969 Ky. LEXIS 204 (Ky. 1969).
7. Motion to Dismiss.
Where respondent moved to dismiss because the notices of appeal failed to designate an appealable judgment before her briefs were filed, all of the procedural steps required for submission of the case had not been taken, and the motion to dismiss was timely and not waived. Foremost Ins. Co. v. Shepard, 588 S.W.2d 468, 1979 Ky. LEXIS 291 (Ky. 1979).
8. Workers' Compensation.
Although KRS 342.285(1) only specifically requires that the workers' compensation board be made a party on appeals to the circuit court and there is no such requirement in further subsequent appeals, a notice of appeal pursuant to this rule which fails to name the board as a party has omitted an indispensable party within CR 19.01 since the board is frequently required to take further action which it cannot be required to do unless it is a party. Milligan v. Schenley Distillers, Inc., 584 S.W.2d 751, 1979 Ky. App. LEXIS 448 (Ky. Ct. App. 1979).
9. Jurisdiction.
The filing of a notice of appeal transfers jurisdiction to the Court of Appeals and deprives the circuit court of jurisdiction to consider a motion to amend the judgment. Hoy v. Newburg Homes, Inc., 325 S.W.2d 301, 1959 Ky. LEXIS 40 (Ky. 1959).
Circuit court lost jurisdiction of the case ten days from the date the original judgment was finally entered, and that would have been October 23, 2010. On November 12, 2008, when appellants filed their notice of appeal in the first appeal, the Court of Appeals'  jurisdiction was invoked. Walters v. Smith, — S.W.3d —, 2013 Ky. App. LEXIS 98 (Ky. Ct. App. 2013).
10. Joinder of Parties.
The rules concerning joinder of parties do not require the joinder of a party as an indispensable party to an appeal, if that party is unnecessary to the decision of the appeal and would incur an unnecessary expense if its presence was required. Braden v. Republic-Vanguard Life Ins. Co., 657 S.W.2d 241, 1983 Ky. LEXIS 270 (Ky. 1983).
Former employee's failure to join the individual defendants in the appeal, along with the former employer, was sufficient to warrant dismissal. McBrearty v. Ky. Cmty. & Tech. College Sys., 262 S.W.3d 205, 2008 Ky. App. LEXIS 265 (Ky. Ct. App. 2008).
Appellate court lacked jurisdiction to address the merits of an inmate's appeal from the dismissal of his suit challenging his loss of good time in a prison disciplinary proceeding because the only appellee named by the inmate's notice of appeal, an adjustment officer, lacked the authority to restore good time credit, and CR 73.03(1) required a notice of appeal to specify all appellees by name. The only entities with the authority to restore good-time credit or expunge a prison record were the Department of Corrections and the warden, and, although the inmate had named the warden in the lawsuit in the trial court, the inmate failed to include the warden as an appellee in the notice of appeal. Watkins v. Fannin, 279 S.W.3d 637, 2009 Ky. App. LEXIS 34 (Ky. Ct. App. 2009).
In an easement dispute, naming one of two neighbors who were indispensable parties under CR 19.01 in the caption of the notice of appeal sufficiently named that neighbor, but the phrase “et al.” was improper under CR 73.03 and did not join the second neighbor. This jurisdictional defect could not be remedied after the 30-day period for filing the notice of appeal as provided by CR 73.02 had run. Browning v. Preece, 392 S.W.3d 388, 2013 Ky. LEXIS 14 (Ky. 2013).
11. Defects In Notice.
Only where a notice of appeal contains nonjurisdictional defects should there be a discussion of substantial compliance with civil rules relating to appellate procedure; where the defects are jurisdictional in nature, the substantial compliance policy cannot be applied to create jurisdiction retroactively. Devondale v. Stallings, 795 S.W.2d 954, 1990 Ky. LEXIS 92 (Ky. 1990).
Nonjurisdictional defects in notice of appeal should not result in automatic dismissal; rather, the court should consider any harm or prejudice resulting from the defect in deciding the appropriate sanction. Devondale v. Stallings, 795 S.W.2d 954, 1990 Ky. LEXIS 92 (Ky. 1990).
Where, in a dispute over insurance coverage concerning a son and his parents, the notice of appeal and the agreed statement listed the son as the only appellant and the only issue in that notice was the son's coverage under the liability policy arising out of his negligent operation of a non-owned automobile, but the appellate brief filed on behalf of the son and the parents discussed coverage for the parents on a claim of negligent supervision and whether they were entitled to a defense, without discussing the son's liability coverage issue, the son's claims were waived, and the claims about the parents'  coverage were not properly before the appellate court, because the parents did not substantially comply with CR 73.03 or CR 75.15. Hugenberg v. W. Am. Ins. Company/Ohio Cas. Group, 249 S.W.3d 174, 2006 Ky. App. LEXIS 110 (Ky. Ct. App. 2006).
12. Sufficient Notice.
In a parental rights termination case, inclusion of the child's name in the caption, coupled with service of the relevant pleadings on the child's guardian, was more than sufficient to provide the opposing parties with fair notice and to satisfy the notice of appeal requirements of CR 73.03. Morris v. Cabinet for Families & Children ex rel. Morris, 69 S.W.3d 73, 2002 Ky. LEXIS 15 (Ky. 2002).
Appeal by Kentucky State Budget Director against financial institution was improperly dismissed because the State Treasurer was given proper notice for a non-appealing party when the Kentucky Department of Treasury was properly listed in the appellee's position in the caption of the appeal. Lassister v. Am. Express Travel Related Servs. Co., 308 S.W.3d 714,  2010 Ky. LEXIS 93 (Ky. 2010).
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Rule 73.04.  Supersedeas bond.
Text
(1)  Whenever an appellant entitled thereto desires a stay on appeal, as provided in Rule 62.03, he may present to the clerk or the court for approval an executed supersedeas bond with good and sufficient surety. The address of the surety shall be shown on the bond. The bond shall be in a fixed amount and conditioned for the satisfaction of the judgment in full together with costs, interest and damages for delay, if the appeal is dismissed or if the judgment is affirmed, and to satisfy in full such modification of the judgment and such costs, including costs on the appeal and interest as the appellate court may adjudge.
(2)  When the judgment is for the recovery of money not otherwise secured, the amount of the bond shall be fixed at such sum as will cover the whole amount of the judgment remaining unsatisfied, costs on the appeal, interest, and damages for delay, unless the trial court after notice and hearing and for good cause shown fixes a different amount or orders security other than the bond.
(3)  When the judgment determines the disposition of the property in controversy as in real actions or replevin, or when such property is in the custody of the sheriff, or when the proceeds of such property or a bond for its value is in the custody or control of the court, the amount of the supersedeas bond shall be fixed at such sum only as will secure the amount recovered for the use and detention of the property, the costs of the action, costs on appeal, interest, and damages for delay. A supersedeas bond may be given to stay proceedings on a part of a judgment, and in such case the bond need only secure the part superseded.
History
(Amended effective July 1, 1976; amended October 1, 1991, effective November 15, 1991.)
Annotations
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Opinions of Attorney General. Where a husband and wife own realty with a survivorship clause and the wife must execute a supersedeas bond on appeal, the husband and wife may effectively encumber the jointly held real property by executing the supersedeas bond as surety and principal respectively. OAG 71-235.
Where a husband and wife own realty with a survivorship clause, the husband may sign a surety for the wife's supersedeas bond on appeal. OAG 71-235.
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1. Purpose.
The intent of the rule was to provide a means of compensating an appellee upon an affirmance for the damages suffered between the entry of judgment and its affirmance which otherwise would not have been suffered but for the appeal. Sotak v. Sotak, 438 S.W.2d 490, 1969 Ky. LEXIS 402 (Ky. 1969).
2. Injunction.
The provisions of CR 62.03 and this rule for effecting a stay of judgment by the execution of a supersedeas bond do not apply to a judgment granting or denying injunctive relief. Though not explicitly stated in the text of CR 62.03, the respective titles of CR 62.02 (“Pending Appeal of Injunctive Judgments”) and CR 62.03 (“Pending Appeal of Judgment Other Than Injunctive Judgment”) leave no room for doubt that CR 65.08 is the exclusive authority under which a stay may be had after a final judgment granting or denying injunctive relief has been appealed. Bella Gardens Apartments, Ltd. v. Johnson, 642 S.W.2d 898, 1982 Ky. LEXIS 322 (Ky. 1982).
3. Jurisdiction to Grant Supersedeas.
The Circuit Court does not have jurisdiction to grant an order of supersedeas to a judgment entered in accordance with an opinion and mandate of the Court of Appeals. Louisville v. St. Matthews, 316 S.W.2d 210, 1958 Ky. LEXIS 31 (Ky. 1958).
4. Filing Bond.
The filing of a supersedeas bond on the day required by KRS 122.040 (repealed — now see KRS 120.075) is mandatory unless the contestant makes a showing of casualty, misfortune, or circumstances beyond his control sufficient to justify excusing the dereliction. Wheeler v. Rea, 306 S.W.2d 294, 1957 Ky. LEXIS 42 (Ky. 1957).
5. — Failure.
The Court of Appeals has no jurisdiction of appeal from a judgment in a primary election contest unless a supersedeas bond has been executed before a clerk of the circuit court. Wheeler v. Rea, 306 S.W.2d 294, 1957 Ky. LEXIS 42 (Ky. 1957).
Where sale of realty was had under judgment foreclosing mortgage and judgment was appealed but no supersedeas bond filed, the sale could not be set aside. Sedley v. Louisville Trust Co., 419 S.W.2d 531, 1967 Ky. LEXIS 151 (Ky. 1967).
6. Liability on Bond.
A supersedeas bond, by its terms, is a covenant to perform the judgment and to pay all damages and costs, and such bond must be specific in its terms as to obligations and obligees in order to be effective. Wheeler v. Rea, 306 S.W.2d 294, 1957 Ky. LEXIS 42 (Ky. 1957).
Where the bonds executed were for costs only, they were not considered supersedeas bonds. Wheeler v. Rea, 306 S.W.2d 294, 1957 Ky. LEXIS 42 (Ky. 1957).
Appellants were not entitled to relief against the principal or surety of the supersedeas bond that issued in the original appeal to stay the enforcement of the original judgment which refused to direct the sale of certain oil and gas leases upon which they had lien claims. Wenk v. Ruby, 379 S.W.2d 55, 1964 Ky. LEXIS 218 (Ky. 1964).
A supersedeas bond by its terms is a covenant to pay the judgment and to pay all damages and costs. Sotak v. Sotak, 438 S.W.2d 490, 1969 Ky. LEXIS 402 (Ky. 1969).
A surety different from the principal had to submit himself to the jurisdiction of the court for summary enforcement of the bond if liability was to attach. Webb v. Webb, 500 S.W.2d 59, 1973 Ky. LEXIS 197 (Ky. 1973).
Trial court did not err in denying the insurer's motion for enforcement of a supersedeas bond against the insurer where a surety could not be bound by a supersedeas bond where its principal purpose—to stay execution of the judgment—was thwarted; it would be unconscionable to enforce it as against the surety, CR 62.03, 73.04. Lawyers Mut. Ins. Co. v. Stewart, — S.W.3d —, 2009 Ky. App. LEXIS 235 (Ky. Ct. App. 2009).
7. — Damages.
Language of supersedeas bond that promised recovery for all rents, hire and damages which may accrue on the property was not contrary to the tenor of this rule, for the bond merely stated its purport more specifically as it applied to the particular situation. Moss v. Smith, 361 S.W.2d 511, 1962 Ky. LEXIS 244 (Ky. 1962).
Where, at the time the supersedeas bond was executed, the disputed automobile had a value of $2,500 and its value was $1,435, upon affirmance of the judgment, the appellee was entitled to recover the $1,065 difference in value. Sotak v. Sotak, 438 S.W.2d 490, 1969 Ky. LEXIS 402 (Ky. 1969).
Where there was no showing of damages by reason of the detention of stock, debentures, or insurance policies between the time of execution of the supersedeas bond and the affirmance of the judgment, no recovery of damages was allowed. Sotak v. Sotak, 438 S.W.2d 490, 1969 Ky. LEXIS 402 (Ky. 1969).
8. — Amount.
Where judgment of mortgage foreclosure merely directs that mortgaged land be sold to enforce lien, the courts have held that a supersedeas bond must be for full amount of judgment. Evans v. Carter, 316 S.W.2d 231, 1958 Ky. LEXIS 40 (Ky. 1958).
Where the objective of the action was to recover a sum of money and the mortgaged land was involved only to the extent that it could be sold to help produce the money, the case was not considered a “real action” under this rule, as the term is generally defined to mean those actions brought for the specific recovery of title or possession of land, and therefore the amount of the bond was rightfully for the full amount of the judgment. Evans v. Carter, 316 S.W.2d 231, 1958 Ky. LEXIS 40 (Ky. 1958).
Where judgment for alimony was modified on appeal by a judgment for a lesser amount, an award of damages on supersedeas bond and interest both based on the reduced amount, from the date of the original judgment was proper. Howard v. Howard, 421 S.W.2d 862, 1967 Ky. LEXIS 91 (Ky. 1967).
Where in divorce proceeding supersedeas prevented wife from issuing an execution to recover any part of judgment to which trial court said she was entitled, trial court's action in allowing supersedeas penalty on the amount it found had been affirmed was proper even though the specific amount wife was entitled to recover was not specified in appellate opinion. Sharp v. Sharp, 516 S.W.2d 875, 1974 Ky. LEXIS 185 (Ky. 1974).
9. Superseding Portion of Judgment.
Although the defendant was purporting to appeal only from that part of the judgment denying a rescission of the contract, she was in substance appealing from the money judgment against her, because a successful appeal on her part would have denied the plaintiff his right to recover; therefore the circuit court properly required a bond for the full amount of the judgment. Evans v. Carter, 316 S.W.2d 231, 1958 Ky. LEXIS 40 (Ky. 1958).
An appellant may supersede any portion of a judgment he chooses to but, by so doing, he would not stop collection of the balance of the judgment by any means appellee could avail himself of. Noel v. Creary, 385 S.W.2d 951, 1964 Ky. LEXIS 168 (Ky. 1964).
10. Fine for Civil Contempt.
A judgment imposing a fine for civil contempt may be superseded and the enforcement of the judgment stayed under the provisions of this rule and subsection (1) of CR 62.03. Levisa Stone Corp. v. Hays, 429 S.W.2d 413, 1968 Ky. LEXIS 753, 33 A.L.R.3d 581 (Ky. 1968).
11. Prohibition.
Where the record did not show that the petitioners would suffer great and irreparable injury by reason of the execution or the failure to execute the $150,000 bond, the use of the extraordinary remedy of prohibition was not justified. Harris Coal Corp. v. Cornett, 298 S.W.2d 320, 1957 Ky. LEXIS 376 (Ky. 1957).
12. Bond Proper.
The trial court's supersedeas bond set to cover an assessment of the value of the use and interest from the money received from the sale of the property, while bearing in mind potential damages for delay which could mean loss from vandalism or waste to the property pending appeal, was not an abuse of discretion. Cooper v. Roberts, 722 S.W.2d 910, 1987 Ky. App. LEXIS 424 (Ky. Ct. App. 1987).
13. Bond Not Required.
Statutory redemption period with regard to redeeming certain real property did not expire during the pendency of appeal as former owner filed a motion asking the court to rule that the redemption period be stayed during the pendency of this appeal; there was no authority to support contention that former owner was required to file a supersedeas bond pursuant to this rule, as this was not a situation in which a supersedeas bond was required since there had been no monetary relief from which former owner had appealed. Karam v. Greentree Corp., 783 S.W.2d 78, 1990 Ky. App. LEXIS 7 (Ky. Ct. App. 1990), overruled, Capital Holding Corp. v. Bailey, 873 S.W.2d 187, 1994 Ky. LEXIS 35 (Ky. 1994).
Paying a judgment in full, absent clear evidence of a settlement and compromise, does not extinguish the right to appeal; thus, where there was no evidence of a settlement or compromise in a materialman's lien action, a builder could choose to pay a judgment against it in lieu of superseding it by bond and had no obligation to “reserve” its right to appeal. Hoffman v. Don's Lumber & Hardware, Inc. (Dreamers, LLC), 366 S.W.3d 381, 2011 Ky. LEXIS 136 (Ky. 2011).
14. Modification.
Although CR 73.06(2) permits a trial court to modify a supersedeas bond while the case is on appeal, the right to modify is tied to the same consideration as control when setting the bond and providing a stay in the first place; a trial court lacks authority to fix or to subsequently modify a supersedeas bond simply to assist a losing party in financial distress. Kentucky Utils. Co. v. South E. Coal Co., 836 S.W.2d 388, 1991 Ky. LEXIS 203 (Ky. 1991).
15. Letter of Credit.
The Kentucky Rules of Civil Procedure require a true surety relationship between an appellant and his surety for a supersedeas bond to be valid. By its language, CR 73.07 is applicable only in the context of suretyship. The purpose of the rule is to enforce the liability of the surety in a summary fashion. Such a procedure would be unavailable in the context of letters of credit inasmuch as the obligation to pay is triggered by the presentation of the appropriate documentation. Furthermore, the summary procedure is inappropriate in the context of letters of credit because it treats the non-party surety as liable for the obligation of its principal, whereas the obligation of an issuer of a letter of credit is independent of that of its customer. Perhaps most importantly, the letter of credit in this case expired by its own terms after one year. Since it is not unusual for a case to pend for more than a year before a decision by the court becomes final, particularly where a petition for rehearing is filed or a motion for discretionary review is submitted to the Supreme Court, the letter of credit in this case failed to insure that the judgment would be satisfied in full in the event it was affirmed by the Court after the date of its expiration. Taylor Bldg. Corp. v. Boutcher, 836 S.W.2d 455, 1992 Ky. App. LEXIS 186 (Ky. Ct. App. 1992).
16. Validity of Bond.
The covenant of a supersedeas bond was valid even though it was broader than it was required to be. S. L. Crook Corp. v. Blackburn, 261 Ky. 426, 87 S.W.2d 927, 1935 Ky. LEXIS 653 (Ky. 1935) (decided under prior rule).
17. Amount of Bond.
The measure of damages on a supersedeas bond, executed pursuant to former civil rules, where a writ of possession was stayed, was the fair and reasonable rent on the property during the time a party was kept out of possession of it, plus any damages he may have sustained from waste or injury to the property during that interval. Moss v. Smith, 361 S.W.2d 511, 1962 Ky. LEXIS 244 (Ky. 1962) (decided under prior rule).
18. Action on Bond.
In an action on a supersedeas bond where the defendants admitted the execution of the bond, the burden was on the defendants to prove payment, rather than on the plaintiffs to prove nonpayment. S. L. Crook Corp. v. Blackburn, 261 Ky. 426, 87 S.W.2d 927, 1935 Ky. LEXIS 653 (Ky. 1935) (decided under prior rule).
19. — Bankruptcy of Appellant.
Where a bond had been executed in accordance with this rule either with or by a surety and the defendant or appellant thereafter became bankrupt under federal law, upon notice served on the surety, the court should have determined the amount which should have been adjudged against the defendant or appellant had it not been for the bankruptcy and such determination should have been conclusive as to the liability of the surety. Royal Collieries Co. v. Picklesimer, 240 Ky. 686, 42 S.W.2d 907, 1931 Ky. LEXIS 465 (Ky. 1931) (decided under prior rule).
20. Authority of Court of Appeals.
Appellate court lacked authority to determine whether a supersedeas bond was excessive. Strunk v. Lawson, — S.W.3d —, 2013 Ky. App. LEXIS 111 (Ky. Ct. App. 2013).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Bonds, §  12.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Rule 73.06.  Failure to file or insufficiency of supersedeas bond.
Text
(1)  The sufficiency of the bond or the surety may be determined by the trial court upon motion and hearing.
(2)  During an appeal, the trial court shall retain original jurisdiction to determine all matters relating to the right to file a supersedeas bond, the amount and sufficiency thereof and the surety thereon.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended July 5, 1985, effective January 1, 1986; amended July 12, 1989, effective August 28, 1989; amended October 1, 1991, effective November 15, 1991.)
Annotations

Cited:  Webb v. Webb, 500 S.W.2d 59, 1973 Ky. LEXIS 197 (Ky. 1973); Roscoe v. Angelucci Acoustical, Inc., — S.W.3d —, 2017 Ky. App. LEXIS 32 (Ky. Ct. App. 2017).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Discretion of Court.
 	3. 	Affidavit.
 	4. 	Motion Denied.
 	5. 	Authority of Court of Appeals.
 	6. 	Modification.
1. Application.
Subsection (2) of this rule, which states that leave to file a supersedeas bond must be sought from the appellate court after an appeal is docketed, applies to an initial application to file a bond. Industrial Redistribution Center, Inc. v. Plastipak Packaging, Div. of Beatrice Foods Co., 706 S.W.2d 2, 1986 Ky. App. LEXIS 1051 (Ky. Ct. App. 1986).
2. Discretion of Court.
The decision on the motion challenging the bond is addressed to the sound discretion of the trial court and will be set aside by the appellate court only if a party can demonstrate an abuse of discretion. Industrial Redistribution Center, Inc. v. Plastipak Packaging, Div. of Beatrice Foods Co., 706 S.W.2d 2, 1986 Ky. App. LEXIS 1051 (Ky. Ct. App. 1986).
3. Affidavit.
The appellee who has reason to believe a supersedeas bond is defective or the surety is insufficient should file a motion in the trial court; the motion should be supported by an affidavit giving grounds for the action. Industrial Redistribution Center, Inc. v. Plastipak Packaging, Div. of Beatrice Foods Co., 706 S.W.2d 2, 1986 Ky. App. LEXIS 1051 (Ky. Ct. App. 1986).
4. Motion Denied.
Where the appellee failed to allege in its motion that the surety was insufficient, the motion to compel discovery and for a hearing to determine the sufficiency of the supersedeas bond was denied. Industrial Redistribution Center, Inc. v. Plastipak Packaging, Div. of Beatrice Foods Co., 706 S.W.2d 2, 1986 Ky. App. LEXIS 1051 (Ky. Ct. App. 1986).
5. Authority of Court of Appeals.
The Court of Appeals does not have any legal authority to approve supersedeas bonds; at the present, it has power only to grant leave to file a supersedeas bond with the circuit court in certain situations or to review the sufficiency of supersedeas bonds already filed in a pending appeal. Henry Vogt Machine Co. v. Scruggs, 769 S.W.2d 766, 1989 Ky. App. LEXIS 58 (Ky. Ct. App. 1989).
Appellate court lacked authority to determine whether a supersedeas bond was excessive. Strunk v. Lawson, — S.W.3d —, 2013 Ky. App. LEXIS 111 (Ky. Ct. App. 2013).
6. Modification.
Although subsection (2) of this Rule permits a trial court to modify a supersedeas bond while the case is on appeal, the right to modify is tied to the same consideration as control when setting the bond and providing a stay in the first place; a trial court lacks authority to fix or to subsequently modify a supersedeas bond simply to assist a losing party in financial distress. Kentucky Utils. Co. v. South E. Coal Co., 836 S.W.2d 388, 1991 Ky. LEXIS 203 (Ky. 1991).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Rule 73.07.  Judgment against surety.
Text
By entering into a supersedeas bond, the surety submits to the jurisdiction of the court with which the bond is filed and liability may be enforced on motion without the necessity of an independent action. The motion shall be served on the surety as provided by Rule 5 at least 20 days prior to the date of the hearing.
History
(Amended October 14, 1977, effective January 1, 1978; amended October 1, 1991, effective November 15, 1991.)
Annotations

Cited:  Moss v. Smith, 361 S.W.2d 511, 1962 Ky. LEXIS 244 (Ky. 1962).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Letters of Credit.
1. Application.
A surety different from the principal had to submit himself to the jurisdiction of the court for summary enforcement of the bond if liability was to attach. Webb v. Webb, 500 S.W.2d 59, 1973 Ky. LEXIS 197 (Ky. 1973).
2. Letters of Credit.
The Kentucky Rules of Civil Procedure require a true surety relationship between an appellant and his surety for a supersedeas bond to be valid. By its language, this Rule is applicable only in the context of suretyship. The purpose of the rule is to enforce the liability of the surety in a summary fashion. Such a procedure would be unavailable in the context of letters of credit inasmuch as the obligation to pay is triggered by the presentation of the appropriate documentation. Furthermore, the summary procedure is inappropriate in the context of letters of credit because it treats the non-party surety as liable for the obligation of its principal, whereas the obligation of an issuer of a letter of credit is independent of that of its customer. Perhaps most importantly, the letter of credit in this case expired by its own terms after one (1) year. Since it is not unusual for a case to pend for more than a year before a decision by the court becomes final, particularly where a petition for rehearing is filed or a motion for discretionary review is submitted to the Supreme Court, the letter of credit in this case failed to insure that the judgment would be satisfied in full in the event it was affirmed by the Court after the date of its expiration. Taylor Bldg. Corp. v. Boutcher, 836 S.W.2d 455, 1992 Ky. App. LEXIS 186 (Ky. Ct. App. 1992).
Research References.
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Rule 73.08.  Certification of record on appeal.
Text
The record on appeal as constituted under Rule 75 or Rule 76 shall be prepared and certified by the clerk of the court from which the appeal is taken within 10 days after the filing of the transcript of evidence by the court reporter. If the proceedings were taken exclusively by video recording, if no proceedings are to be transcribed, or if the appeal is from a Circuit Court order determining paternity, dependency, abuse, neglect, domestic violence, juvenile status offense, or involuntary termination of parental rights, then the record on appeal shall be certified by the clerk within 30 days after the date of filing the first notice of appeal. In Forma Pauperis cases, the time for certifying the record on appeal in cases taken exclusively by video recording or where there are no proceedings to transcribe shall run from the date the Motion to Proceed In Forma Pauperis is granted. If CR 76.03 applies to  the appeal, the time for certifying the record shall begin to run as provided in CR 76.03. The  appellate court, in its discretion, may extend the time for certification of the record upon motion and a showing of good cause.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended June 29, 1984, effective January 1, 1985; amended July 14, 1988, effective July 14, 1988; amended July 12, 1989, effective August 28, 1989; amended October 1, 1991, effective November 15, 1991; amended November 13, 2006, effective January 1, 2007; amended August 20, 2018, effective January 1, 2019.)
Annotations

Kentucky Bench & Bar.
Murrell, Justice for the Client and Lower Malpractice Rates for All, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 12.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Martin, A Brief Report from the Court of Appeals, Vol. 42, No. 2, April 1978, Ky. Bench & Bar 14.
Woods, A Time Chart for Kentucky Appellate Practice, Vol. 43, No. 4, October 1979, Ky. Bench & Bar 13.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Kentucky Law Journal.
Clay, The Use and Abuse of the Rules of Civil Procedure, 47 Ky. L.J. 161 (1959).
Kentucky Law Survey: Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
Cited:  Solter v. Sandy Valley Grocery Co., 352 S.W.2d 816, 1961 Ky. LEXIS 214 (Ky. 1961); Wadsworth v. Commonwealth, 505 S.W.2d 28, 1968 Ky. LEXIS 134 (Ky. 1968); Board of Trustees v. Nuckolls, 481 S.W.2d 36, 1972 Ky. LEXIS 211 (Ky. 1972); Becker v. Commonwealth, 586 S.W.2d 296, 1979 Ky. App. LEXIS 457 (Ky. Ct. App. 1979); Ventors v. Watts, 686 S.W.2d 833, 1985 Ky. App. LEXIS 538 (Ky. Ct. App. 1985); Roark v. King, 696 S.W.2d 787, 1985 Ky. LEXIS 261 (Ky. 1985).
NOTES TO DECISIONS

 	1. 	Extension of Time.
 	2. 	Late Filing.
 		3. 	— Excusing.
 	4. 	Waiver.
1. Extension of Time.
Court was without power to correct the oversight of failure to file a document which sought to extend the period in which to file record after it was signed until five (5) days following the expiration of 60-day period, even though the document had been mailed to the Circuit Court clerk within the necessary time. Powell v. Blevins, 365 S.W.2d 104, 1963 Ky. LEXIS 216 (Ky. 1963).
The requirement of this rule dealing with an extension of time is mandatory. Powell v. Blevins, 365 S.W.2d 104, 1963 Ky. LEXIS 216 (Ky. 1963).
The extension is to be granted for a justifiable cause in the exercise of judicial discretion. Bailey v. Ashland Discount Asso., 400 S.W.2d 508, 1966 Ky. LEXIS 434 (Ky. 1966).
The Court of Appeals will not grant extensions of time under this rule unless the movant makes it abundantly clear that his time for filing the record has not already expired when the motion under this rule is made. Evans v. Commonwealth, 450 S.W.2d 509, 1968 Ky. LEXIS 137 (Ky. 1968).
When the Court of Appeals is requested to extend the time for filing a record on appeal, the movant should demonstrate that his time for filing the record has not expired by providing a certified copy of the circuit court's order extending his time for filing record. Evans v. Commonwealth, 450 S.W.2d 509, 1968 Ky. LEXIS 137 (Ky. 1968).
2. Late Filing.
Although appellant claimed that it was the duty of the Circuit Court clerk to transmit the record within the time limit set by this rule and any delay which resulted in this respect should not be charged to the appellant, where appellant neglected to file, or cause to be filed, with the Circuit Court clerk until after the time had run out, a portion of the record designated for inclusion, the appeal must be dismissed. Belk-Simpson Co. v. Hill, 288 S.W.2d 369, 1956 Ky. LEXIS 262 (Ky. 1956).
Clearly this rule places upon the appealing party the responsibility of lodging his record in the Court of Appeals before the prescribed 60-day limit expires. Belk-Simpson Co. v. Hill, 288 S.W.2d 369, 1956 Ky. LEXIS 262 (Ky. 1956).
This rule is a technical rule which requires the filing of the record on appeal within a prescribed time and failure to comply with this rule warrants dismissal of the appeal. United Mine Workers v. Morris, 307 S.W.2d 763, 1957 Ky. LEXIS 107 (Ky. 1957).
Where appellant had until October 1 to file record on appeal under this rule and was notified by the clerk on September 25 that as soon as the necessary papers were filed the appeal would be properly filed and docketed, statement of appeal filed on October 7 was filed too late and appeal must be dismissed. United Mine Workers v. Morris, 307 S.W.2d 763, 1957 Ky. LEXIS 107 (Ky. 1957).
Strict compliance with this rule is required and appeal will be dismissed if timely motion is made. Bardill v. Bird Well Surveys, Inc., 310 S.W.2d 265, 1958 Ky. LEXIS 377 (Ky. 1958).
The burden is entirely upon the appealing party to cause the record on appeal to be filed within the time limit set by this rule, and the Circuit Court clerk was not responsible in damages for alleged failure to timely transmit the record on appeal. Jackson v. Jones, 336 S.W.2d 565, 1960 Ky. LEXIS 336 (Ky. 1960).
Where appellant had neither moved for an extension of time to certify the record under this rule, nor made a timely motion under CR 75.08, to correct the record on the ground certification was premature since no transcript had been yet filed, his motion, filed 11 days after the certification deadline for an extension, pursuant to this section must be denied. Department of Transp. v. Kemper, 574 S.W.2d 932, 1978 Ky. App. LEXIS 642 (Ky. Ct. App. 1978).
Because an employee failed to timely file his notice of appeal from the trial court's order granting his employer a final partial summary judgment upon one or more of the employee's claims filed in his employment contract action, which was entered pursuant to CR 54.02, as the appeal was docketed six (6) months later, the employee's appeal was properly dismissed. Watson v. Best Fin. Servs., 245 S.W.3d 722, 2008 Ky. LEXIS 8 (Ky. 2008).
3. — Excusing.
Rules regulating appellate procedure have the force of law and must be complied with; however, under proper circumstances, a violation may be excused for good cause shown or compliance may be waived by the opposing party. Strictness of enforcement may depend upon whether a particular rule is for the benefit of the court to aid it in the discharge of its duties or is for the convenience of the litigants. United Mine Workers v. Morris, 307 S.W.2d 763, 1957 Ky. LEXIS 107 (Ky. 1957).
Filing record on appeal is not jurisdictional matter, and noncompliance with time limits of this rule may be excused under special circumstances. Bardill v. Bird Well Surveys, Inc., 310 S.W.2d 265, 1958 Ky. LEXIS 377 (Ky. 1958).
4. Waiver.
Appellee did not raise a timely objection to the late filing of the record where he undertook to prosecute a cross-appeal on that record and where both parties to the appeal filed briefs on the merits of the appeal, so that all the procedural steps required for submission of the case for decision were taken before he filed his motion for dismiss, and such delay constituted a waiver of the objection. Bardill v. Bird Well Surveys, Inc., 310 S.W.2d 265, 1958 Ky. LEXIS 377 (Ky. 1958).
To extent that this rule is for benefit of appellee, principle of waiver is applicable. Bardill v. Bird Well Surveys, Inc., 310 S.W.2d 265, 1958 Ky. LEXIS 377 (Ky. 1958).
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Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Checklist for Appeal in Kentucky Court of Appeals, Form 101.01.
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Rule 74.  Cross-appeals. 
Annotations

Compiler's Notes.
This rule was deleted by Order 91-2, effective November 15, 1991.
Rule 74.01.  Cross-appeals.
Text
(1)  Any party properly named as an appellee or cross-appellee may take a cross-appeal from a judgment of the trial court. A cross-appeal shall be denominated as such and shall be prosecuted like a regular appeal and governed by the Rules applicable thereto, except that the notice of cross-appeal shall be filed not later than 10 days after the last day allowed for the filing of a notice of appeal. The failure of a party taking an appeal to prosecute the appeal, or that party's dismissal of it shall not prevent any party taking a cross-appeal from prosecuting the cross-appeal.
(2)  A cross-appellant may name as cross-appellee any party to the circuit court action against whom relief is sought on the cross-appeal.
(3)  Any cross-appellee, who has not previously filed a notice of appeal or cross-appeal from the judgment to be reviewed, may file an additional cross-appeal within ten (10) days of the filing of the notice of cross-appeal which first names that cross-appellee as a party to the appellate action seeking review of this particular judgment.
History
(Adopted October 1, 1991, effective November 15, 1991; amended July 20, 1993, effective September 1, 1993.)
Annotations

Cited: Welch v. Velten, 185 S.W.3d 163, 2006 Ky. LEXIS 44 (Ky. 2006).
NOTES TO DECISIONS

 	1. 	Failure to Cross-Appeal.
 	2. 	Failure to File Bond.
 	3. 	Time Limit.
 	4. 	Specification of Parties.
1. Failure to Cross-Appeal.
Appellee's cross-appeal could not be considered because he had not appealed from the judgment. Standard Farm Stores v. Dixon, 339 S.W.2d 440, 1960 Ky. LEXIS 446 (Ky. 1960) (decided under prior rule).
Where appellees did not avail themselves of cross-appeal as provided in this rule, the judgment could not be modified on the appeal at the instance of the appellees. Lainhart v. Rural Doxol Gas Co., 376 S.W.2d 681, 1964 Ky. LEXIS 463 (Ky. 1964) (decided under prior rule).
Where wife's attorney in divorce action cross-appealed claiming portion of his fee to be paid by husband should be increased, the motion to dismiss the attempted cross-appeal was sustained because attorney was not named as an appellee on the direct appeal and under this rule a party can take a cross-appeal only against a party who has taken an appeal against him. Clark v. Clark, 487 S.W.2d 272, 1972 Ky. LEXIS 60 (Ky. 1972) (decided under prior rule).
Where appellee sought only to have the judgment affirmed, without filing a cross-appeal, they were entitled to argue that the trial court reached the correct result for the reasons that they expressed and for any other reasons appropriately brought to his attention. Carrico v. Owensboro, 511 S.W.2d 677, 1974 Ky. LEXIS 509 (Ky. 1974) (decided under prior rule).
Kentucky Secretary of Natural Resources and Environmental Protection Cabinet waived its claim that it was not properly served with a summons in a developer's challenge to a fine for improper surface mining as was required by KRS 350.0305 and CR 4.01 by failing to raise the claim in a protective cross-appeal; the claim was not related to the developer's arguments on appeal, but was a separate ground for cross-appeal under CR 74.01 . Campbell v. Natural Res. & Envtl. Prot. Cabinet, 2004 Ky. App. LEXIS 201 (Ky. Ct. App. 2004), review denied, Envtl. & Pub. Prot. Cabinet v. Campbell, 2005 Ky. LEXIS 165 (Ky. 2005) (decided under prior rule).
2. Failure to File Bond.
Where appellee sought to cross-appeal from so much of the judgment as ordered her to return $1,500 in bonds but failed to pay the tax required by subsection (1) of KRS 142.011 (repealed) or to execute a bond on appeal, the question sought to be raised by the attempted cross-appeal was not considered. Hall v. Hall, 328 S.W.2d 541, 1959 Ky. LEXIS 129 (Ky. 1959) (decided under prior rule).
3. Time Limit.
The 20-day time limit fixed by former appellate rule within which to file a cross-appeal must be strictly observed. Reed v. Reed, 457 S.W.2d 4, 1969 Ky. LEXIS 1 (Ky. 1969) (decided under prior rule).
4. Specification of Parties.
If the notice of appeal designates the appellees in such a way that it is possible to determine who is entitled to prosecute a cross-appeal under this section, then the notice of appeal has satisfied the requirement of CR 73.03 that all appellees be specified. Yocom v. Franklin County Fiscal Court, 545 S.W.2d 296, 1976 Ky. App. LEXIS 120 (Ky. Ct. App. 1976) (decided under prior rule).
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Rule 74.02.  Transfer of appeal from court of appeals to supreme court.
Text
(1)  General. Within 10 days after the date on which a notice of appeal to the Court of Appeals has been filed any party may serve and file a motion in the Supreme Court for transfer of the case to that Court. A copy of the notice of appeal shall accompany a motion for transfer filed in the Supreme Court. The requirements of Rule 76.20, excepting paragraphs (1), (2), (9)(a), and (9)(b), shall apply to such motions.
(2)  Considerations Governing Transfer. Such transfer is within the discretion of the Supreme Court and will be granted only upon a showing that the case is of great and immediate public importance, except that if separate appeals in a criminal case to the Supreme Court and to the Court of Appeals arise from the same trial, the Supreme Court in its discretion, on motion of the appellant whose appeal lies to the Court of Appeals, may transfer the latter appeal to the Supreme Court. The filing of a notice of appeal in a case in which a death penalty has been imposed will automatically serve to transfer the appeal to the Supreme Court.
(3)  Running of Time. Filing of the motion shall suspend the running of time for further steps in the appeal, and the full time for such steps shall be computed from the date of the order granting or denying the transfer.
(4)  Granting of Motion. If the motion is granted, the appeal shall be perfected and prosecuted as in the instance of appeals taken as a matter of right unless otherwise directed by the Supreme Court.
(5)  Recommendation by Court of Appeals. The Supreme Court may at any time, upon recommendation of the Court of Appeals, transfer to the Supreme Court any case pending before the Court of Appeals that falls within the criteria set forth in paragraph (2) of CR 74.02. The entry of a recommendation for transfer by the Court of Appeals shall suspend the running of time for any further steps in the appeal, and the full time for such steps shall be computed from the date of the order of the Supreme Court granting or denying the transfer.
(6)  Costs. Payment of the filing fee specified in Rule 76.42(2)(a) shall be required with the motion.
History
(Adopted October 1, 1991, effective November 15, 1991; amended October 1, 2002, effective January 1, 2003.)
Annotations

Cited: Leonard v. Commonwealth, 279 S.W.3d 151, 2009 Ky. LEXIS 19 (Ky. 2009).
NOTES TO DECISIONS

 	1. 	Great and Immediate Public Importance.
 	2. 	Death Penalty Cases.
 	3. 	Post-conviction Appeals.
1. Great and Immediate Public Importance.
Where the university trustee's six-year term had expired, and the 1988 general assembly had repealed the provisions in KRS 164.130, 164.320, and 164.820 providing for six-year terms for trustees and regents at various state universities, the trustee's appeals from judgments declaring the six-year terms unconstitutional were moot, even though the action was transferred to the supreme court under former similar rule because it was of great and immediate public interest. Jones v. Forgy, 750 S.W.2d 434, 1988 Ky. LEXIS 28 (Ky. 1988) (decided under prior rule).
2. Death Penalty Cases.
The Court of Appeals is without authority to review any matter affecting the imposition of the death sentence. Skaggs v. Commonwealth, 803 S.W.2d 573, 1990 Ky. LEXIS 113 (Ky. 1990), cert. denied, Skaggs v. Kentucky, 502 U.S. 844, 112 S. Ct. 140, 116 L. Ed. 2d 106, 1991 U.S. LEXIS 5583, 60 U.S.L.W. 3260 (1991) (decided under prior rule).
3. Post-conviction Appeals.
Although defendant had been sentenced to 40 years imprisonment, because it was not a death sentence, neither CR 74.02, Ky. Const. § 110(2)(b), nor the language in Skaggs deprived the Kentucky Court of Appeals of authority to decide defendant's appeals of the trial court's denial of defendant's post-conviction motions. Cardine v. Commonwealth, 102 S.W.3d 927, 2003 Ky. LEXIS 66 (Ky. 2003) (decided under prior rule).
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Rule 75.  Record on appeal.
Rule 75.01.  Designation of evidence or proceedings stenographically reported.
Text
(1)  Unless an agreed statement of the case is certified as provided in Rule 75.15, the proceedings were taken exclusively by video recording as governed by Rule 98, or there are no proceedings to transcribe, the appellant shall file a' designation of untranscribed material. The designation shall be filed with the clerk of the trial court and shall be served on the appellee, the court reporter, and the clerk of the appellate court. The designation shall be filed with the clerk of the trial court within 10 days of the filing of the notice of appeal unless Rule 76.03 applies to the appeal, in which case, the designation shall be filed within 10 days of the order ending the prehearing procedure under Rule 76.03(3). The designation shall: (1) list such untranscribed portions of the proceedings stenographically or electronically recorded as appellant wishes to be included in the record on appeal and (2) list any depositions or portions thereof as have been filed with the clerk but were not read into evidence and are thus required by Rule 75.07(1) to be excluded from the record on appeal. Within 10 days after the service and filing of such designation, or within 10 days after the time for filing of such designation has expired, any other party to the appeal may file a designation of additional portions of the untranscribed proceedings stenographically or electronically recorded as that party wishes to be included. If an appellee files the original designation, the parties shall proceed under Rule 75.01 in the same manner as if the original designation had been filed by the appellant. If no designation is required, a statement identifying such depositions, if any, or any portions thereof, as have been filed with the clerk but were not read into evidence and are thus required by Rule 75.07(1) to be excluded from the record on appeal, shall be filed with the clerk of the trial court and served upon the appellee and the clerk of the appellate court within the time periods set forth in this rule.
(2)  If any part of the proceedings are to be transcribed by a court reporter there shall be attached to the designation a certificate signed by the designating counsel and by the court reporter stating:
 	(a)  Date on which transcript was requested;
 	(b)  Estimated number of pages;
 	(c)  Estimated completion date; and
 	(d)  That satisfactory financial arrangements have been made between counsel and reporter for the transcription.
(3)  Except in cases in which the death penalty was sought at trial, the court reporter shall prepare the transcript of evidence within 50 days from the date of service of the designation of record. If the transcript of evidence cannot be completed within 50 days, it shall be the duty of the court reporter to make a written request to the appellant's attorney who shall file in the appropriate appellate court for an extension of time. If the transcript cannot be completed within 110 days of the service of the designation of the record, the reporter is required to make another written request to the appellant's attorney for an extension and must reduce the transcript preparation fee by 10% for every 30 days over the 110 days.
(4)  In cases in which the death penalty had been sought at trial, the court reporter shall prepare the transcript of evidence within 170 days from the date of the service of the designation of record. If the transcript cannot be completed within 170 days, it shall be the duty of the court reporter to make a written request to the appellant's attorney who shall file in the Supreme Court of Kentucky for an extension of time. If the transcript cannot be completed within 230 days of the service of the designation of record, the reporter is required to make another written request to the appellant's attorney for an extension and must reduce the transcript preparation fee by 10% for every 30 days over the 230 days.
(5)  All written requests for extensions by the court reporter to the appellant's attorney must be made at least ten (10) days before the expiration of the period as originally prescribed or as extended by a previous order.
(6)  The court reporter shall immediately notify all counsel of record of the completion and filing of the transcript of evidence and one (1) copy with the clerk of the circuit court.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended April 10, 1981, effective July 1, 1981; amended July 14, 1988, effective January 1, 1989; amended July 12, 1989, effective August 28, 1989; amended October 1, 1991, effective November 15, 1991; amended July 20, 1993, effective September 1, 1993; amended November 22, 1996, effective January 1, 1997; amended December 3, 1998, effective January 1, 1999; amended October 1, 2002, effective January 1, 2003; amended November 13, 2006, effective January 1, 2007.)
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 		17. 	— Read in Evidence.
1. In General.
The steps required for taking and perfecting of appeal provide for orderly entry into Court of Appeals, while the rules governing such steps are clear and unequivocal and entail a minimum of effort and diligence, and therefore Court of Appeals adopted rule of strict compliance concerning steps requisite to perfecting of appeal and would dismiss actions for noncompliance with rules governing requisite steps. Commonwealth v. Black, 329 S.W.2d 192, 1959 Ky. LEXIS 147 (Ky. 1959).
The designation of the record on appeal is not a jurisdictional matter. Timmons v. Allen, 449 S.W.2d 27, 1969 Ky. LEXIS 27 (Ky. 1969).
Employment of mandatory language by use of “shall” did not remove the rule from the enlargement procedures prescribed in CR 6.02. Montfort v. Archer, 477 S.W.2d 143, 1970 Ky. LEXIS 89 (Ky. 1970).
The enlargement provision of CR 6.02 applies to  CR 75.01. Beaver  v. Beaver, 551 S.W.2d 23, 1977 Ky. App. LEXIS 692 (Ky. Ct. App. 1977).
This rule was formulated to limit the record of appeal to the clerk's original record plus such additional matters as may be designated by the parties to the appeal; the transcript of evidence stenographically reported, the voir dire, and statements of counsel are not a part of the clerk's original record and do not constitute a part of the record on appeal unless they are specifically designated pursuant to this rule. Oldfield v. Oldfield, 663 S.W.2d 211, 1983 Ky. LEXIS 306 (Ky. 1983).
City's motion to dismiss an appeal filed by a limited liability company (LLC) for lack of standing was denied as it involved matters not presented to the trial court until well after the appeal was filed; any issue regarding the LLC's standing in the underlying condemnation action had to be addressed in a subsequent appeal taken from the trial court's final resolution of the matter as the appellate court did not consider matters outside of the record under CR 75 et seq.Martingale, LLC v. City of Louisville, 151 S.W.3d 829, 2004 Ky. App. LEXIS 203 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 440 (Ky. Jan. 12, 2005), cert. denied, 545 U.S. 1115, 125 S. Ct. 2913, 162 L. Ed. 2d 295, 2005 U.S. LEXIS 4688 (2005).
2. Purpose.
The intent of this rule and CR 75.07(1) is that the record on appeal contain the evidence available to the trier of fact. Lucas v. Lucas, 720 S.W.2d 352, 1986 Ky. App. LEXIS 1516 (Ky. Ct. App. 1986).
3. Failure to File and Serve Designation.
Where appellant filed the entire record of trial proceedings with the clerk of the Court of Appeals but no designation was served upon the appellees nor filed with the circuit court as required by this rule, and since serving and filing a designation are requisite steps in the appeal procedure, the appeal was dismissed, even though no one had been prejudiced by the failure to file a designation. Commonwealth v. Black, 329 S.W.2d 192, 1959 Ky. LEXIS 147 (Ky. 1959).
The purpose of this rule is to require the appellant in each case to define those portions of the stenographically recorded proceedings in the circuit court which the appellant wishes to add to the clerk's original record in support of his position on his appeal. Seale v. Riley, 602 S.W.2d 441, 1980 Ky. App. LEXIS 344 (Ky. Ct. App. 1980).
Appellants who sought to appeal order of Workers' Compensation Board were not required to file designation of “the evidence or proceedings stenographically reported” when no evidence or proceedings were stenographically reported and the clerk, under CR 75.07 (1), would transmit the entire original record of the board to the state Supreme Court. Webb v. Webb, 547 S.W.2d 448, 1976 Ky. App. LEXIS 121 (Ky. Ct. App. 1976).
If an attorney for an appellant is able to advance a responsible argument as to why his case can be decided on the circuit clerk's record alone, then the case will be decided on the merits, but if no sound reasons are advanced, the appeal will be dismissed. Johnson v. Maloney's of Olive Hill, Inc., 569 S.W.2d 704, 1978 Ky. App. LEXIS 568 (Ky. Ct. App. 1978).
In cases in which the issues to be decided on appeal do not require reference to any record beyond the clerk's record, which will be forwarded to the Court of Appeals without the necessity of designation, it defeats the ends of justice to dismiss a worthy appeal for failure to comply with a procedural step which is a mere empty exercise in the context of that appeal; thus such cases should not be dismissed for failure to file a designation. Johnson v. Maloney's of Olive Hill, Inc., 569 S.W.2d 704, 1978 Ky. App. LEXIS 568 (Ky. Ct. App. 1978).
In cases where there is no stenographically reported evidence or proceedings in the court below, the circuit court's record already contains all that is necessary for appellate review; therefore, it is now possible to bring a case before the Supreme Court without designation of record when the lack of stenographically recorded evidence or proceedings would make the filing of the designation an empty exercise. Johnson v. Maloney's of Olive Hill, Inc., 569 S.W.2d 704, 1978 Ky. App. LEXIS 568 (Ky. Ct. App. 1978).
A designation of the entire trial court record by the appellant is not adequate under this rule since the designation which the appellant is required to file by this rule is intended to define those parts of the transcript which the appellant wishes included in the record on appeal under CR 75.07(2). Seale v. Riley, 602 S.W.2d 441, 1980 Ky. App. LEXIS 344 (Ky. Ct. App. 1980).
Where the defendants failed to move for a directed verdict at the close of the evidence, and failed to designate positions of the trial proceedings they wished included in the record, they were not entitled to judgment non obstante veredicto. Huddleston v. Murley, 757 S.W.2d 216, 1988 Ky. App. LEXIS 136 (Ky. Ct. App. 1988).
4. Delayed Designation.
A designation of record filed 117 days after notice of appeal was not filed “promptly” within the meaning of this rule. Bailey v. Ashland Discount Asso., 400 S.W.2d 508, 1966 Ky. LEXIS 434 (Ky. 1966).
Where designation of record upon which appeal was based was not filed within 60 days, appeal would be dismissed notwithstanding lower court sustained motion extending time for filing record to 120 days. Abell v. Meguire, 402 S.W.2d 91, 1966 Ky. LEXIS 354 (Ky. 1966).
A designation of record that was not filed for more than 100 days after the day notice of appeal was filed was not promptly filed as required by this rule. Elam v. Acme Well Drilling Co., 411 S.W.2d 468, 1967 Ky. LEXIS 476 (Ky. 1967).
An unwarrantedly delayed designation of record was not a prompt designation and was not a valid reason for enlarging the time to file the record on appeal. Dixon v. Commonwealth, 432 S.W.2d 422, 1968 Ky. LEXIS 336 (Ky. 1968).
Under the amendment to this rule, if the designation is not actually filed with the clerk within 10 days, then the appeal may be dismissed. Timmons v. Allen, 449 S.W.2d 27, 1969 Ky. LEXIS 27 (Ky. 1969).
Where it was claimed that the designation of record on appeal was filed late because of necessity but no request for enlargement of time was made, the appeal was dismissed on the motion of the appellee. Motorists Mut. Ins. Co. v. Mercer, 462 S.W.2d 188, 1970 Ky. LEXIS 651 (Ky. 1970).
Where appellant did not file a designation within 10 days after the filing of the notice of appeal or a motion for an enlargement of time within which to file the designation under CR 6.02, appeal was dismissed. Webb v. Webb, 547 S.W.2d 448, 1976 Ky. App. LEXIS 121 (Ky. Ct. App. 1976).
Failing to file a designation of the record until some 48 days after filing the notice of appeal constitutes noncompliance with this section. Beaver v. Beaver, 551 S.W.2d 23, 1977 Ky. App. LEXIS 692 (Ky. Ct. App. 1977).
Despite appellant's obvious noncompliance with this rule, the fact that appellant failed to perfect his appeal because of his untimely designation of the record was not properly before the appellate court since no motion to dismiss was made in the Court of Appeals nor was any appeal made from the order of the trial court which denied the motion to dismiss made in that court, and, thus, it was impermissible for the appellee to argue in her brief that the appeal should have not been considered. Beaver v. Beaver, 551 S.W.2d 23, 1977 Ky. App. LEXIS 692 (Ky. Ct. App. 1977).
Any designation of evidence or proceedings stenographically reported filed in accordance with this rule after August 1, 1980, which designates only “the entire trial court record” shall be held improper and will be grounds for dismissal of the appeal as if no designation had been filed, and attorneys are hereby placed on notice that the designation filed pursuant to this rule should state with particularity those portions of the evidence or proceedings stenographically reported as the party wishes to be included in the record on appeal. Seale v. Riley, 602 S.W.2d 441, 1980 Ky. App. LEXIS 344 (Ky. Ct. App. 1980).
5. Burden of Completeness of Record.
The onus should lie upon the appellant to see that the circuit court clerk includes in the appellate record so much of the trial record leading up to and including the judgment as is necessary to an adequate review, and this he may do by written request, with the same privilege and responsibility on the part of the appellee to see that the record is complete from his or its standpoint. Fanelli v. Commonwealth, 423 S.W.2d 255, 1968 Ky. LEXIS 479 (Ky. 1968).
While the Court of Appeals is required to assume that any evidence in the record not before it supports the findings of the lower court, there are situations in which facts established by the testimony of one witness could compel the trial court to find that a party is entitled to judgment as a matter of law. In such situations, a designation of the testimony of that witness and any motions necessary to preserve the grounds for appeal will suffice to enable the Court of Appeals to review the correctness of the trial court's ruling. Colonial Life & Acci. Ins. Co. v. Weartz, 636 S.W.2d 891, 1982 Ky. App. LEXIS 229 (Ky. Ct. App. 1982).
The appellant's failure to designate the entire trial transcript does not preclude the Court of Appeals from reviewing the correctness of the trial court's ruling on the motion for a directed verdict. If an appellee is not satisfied with the designation, the appellee may designate additional portions of the trial proceedings for the Court of Appeals' consideration, or may rely on the rule that the court will assume that all undesignated parts of the record support the judgment of the trial court. Colonial Life & Acci. Ins. Co. v. Weartz, 636 S.W.2d 891, 1982 Ky. App. LEXIS 229 (Ky. Ct. App. 1982).
6. Designation of Entire Record.
Designation of the “entire record” is not defective if the appellant desires nothing further than the clerk's original record to constitute the record on appeal; the clerk's original record will be certified in any case, and if that is all that is desired, no designation at all is required. Oldfield v. Oldfield, 663 S.W.2d 211, 1983 Ky. LEXIS 306 (Ky. 1983).
7. Partial Certification of Record.
Where a portion of the trial record was certified before the deadline, appellant could prosecute its appeal based on those portions only, and a motion to dismiss would be denied. Department of Transp. v. Kemper, 574 S.W.2d 932, 1978 Ky. App. LEXIS 642 (Ky. Ct. App. 1978).
8. Schedule as Substitute for Record.
Even though an entry was called a stipulation, it was in effect a unilateral recitation of certain events that took place during the trial, and it could not be used to supplement the record of appeal, since the purpose of the schedule required by this rule is not to make or add to a record but to designate what portions of a record already made shall be transcribed and certified for purposes of appeal. Bogie v. Royal Crown Bottling Co., 343 S.W.2d 809, 1961 Ky. LEXIS 434 (Ky. 1961).
9. Evidence.
Where the appellant filed to bring to Court of Appeals a transcript of the evidence heard by the trial judge in any of the ways permitted in the various subsections of this rule, the appellant may not attack the sufficiency of the evidence heard by the trial judge touching the question of when the county court judgment was signed on the order book. Commonwealth, Dep't of Highways v. Richardson, 424 S.W.2d 601, 1967 Ky. LEXIS 21 (Ky. 1967).
Where a directed verdict is in issue, the appellant may designate such evidence as he deems necessary and, if appellee desires evidence not designated by appellant, it shall be incumbent upon him to produce it. Burberry v. Bridges, 427 S.W.2d 583, 1968 Ky. LEXIS 686 (Ky. 1968).
A deposition must be in the record in order for it to be reviewed on appeal even though it was transmitted by the clerk along with the designated record. Brown v. Smiley, 428 S.W.2d 217, 1968 Ky. LEXIS 714 (Ky. 1968).
Depositions used at a trial or hearing are “evidence” and are required to be designated on appeal. Springfield Coal Co. v. Meade, 430 S.W.2d 652, 1968 Ky. LEXIS 409 (Ky. 1968).
Discovery depositions not used at a trial are not a part of the evidence and need not be designated on appeal. Springfield Coal Co. v. Meade, 430 S.W.2d 652, 1968 Ky. LEXIS 409 (Ky. 1968).
If consideration of the transcript of evidence is necessary to the determination of the issue raised by appeal, and the transcript of evidence is not designated for inclusion in the record, the appellate court cannot resolve the issue because the record is insufficient, and the appeal must be dismissed. Oldfield v. Oldfield, 663 S.W.2d 211, 1983 Ky. LEXIS 306 (Ky. 1983).
The clerk cannot properly certify a transcript of evidence unless it is designated; otherwise, the intent of the rule to eliminate unnecessary portions of a record on appeal would be completely circumvented. Oldfield v. Oldfield, 663 S.W.2d 211, 1983 Ky. LEXIS 306 (Ky. 1983).
Where the designation of record did not designate the transcript of evidence for inclusion in the record on appeal, the clerk of the trial court could not properly include the transcript of evidence as a part of the record on appeal; because the inclusion of the transcript of evidence in the record on appeal was unauthorized and improper, the transcript could not be considered by the appellate court and without it the appeal could not be decided. Oldfield v. Oldfield, 663 S.W.2d 211, 1983 Ky. LEXIS 306 (Ky. 1983).
10. Statement of Grounds for Appeal.
Where condemnor designated specific portions of the record and proceedings to be contained in the record on appeal but failed to serve therewith a concise statement of points on which it intended to rely on the appeal, the statement of grounds of the appeal being a pleading without which the record was not complete, appellant's motion that the portions of the record included in the designation be treated as the “complete record” and those omitted as “nonessential,” or, in the alternative, that corrective measures be directed or permitted, was overruled, even though no prejudice would result from granting the relief sought, as such contention does not justify a departure from the rules governing the perfecting of appeals to the Court of Appeals. Louisville Gas & Electric Co. v. Patterson, 343 S.W.2d 371, 1960 Ky. LEXIS 104 (Ky. 1960).
11. Motion to Vacate Judgment.
In an appeal from an order overruling a motion to vacate judgment, the record should include a copy of the judgment to which it relates. Fanelli v. Commonwealth, 423 S.W.2d 255, 1968 Ky. LEXIS 479 (Ky. 1968).
12. Waiver of Noncompliance.
Failure to seasonably move for dismissal waives any right appellee may have to dismissal because of appellant's failure to comply with this rule. Elam v. Acme Well Drilling Co., 411 S.W.2d 468, 1967 Ky. LEXIS 476 (Ky. 1967).
13. Cross-Appeal.
The contention was without merit that the appellee was not required to comply with RCA1.080 (deleted) until the court had ruled on the motion to prosecute her cross-appeal on the original record. Reed v. Reed, 457 S.W.2d 4, 1969 Ky. LEXIS 1 (Ky. 1969).
14. Inclusion of Exhibits.
It was improper for the respondents to include as “exhibits” appended to their brief on appeal, certain items that were not in the transcript of evidence that was introduced at the trial, since those items were not technically exhibits and therefore would not be considered by the court on appeal. Croley v. Alsip, 602 S.W.2d 418, 1980 Ky. LEXIS 242 (Ky. 1980).
15. Reporter's Certificate.
Where the court reporter lived in another state and refused to either provide a transcript or the necessary certificate, and the appellant had a transcript prepared by a notary public and submitted an affidavit explaining its failure to comply with subsection (2) of this rule requiring a court reporter's certificate, the Court of Appeals would not dismiss the appeal for failure to comply with this rule. Colonial Life & Acci. Ins. Co. v. Weartz, 636 S.W.2d 891, 1982 Ky. App. LEXIS 229 (Ky. Ct. App. 1982).
16. Depositions.
Where the trial court in entering its summary judgment specified consideration of the record, including depositions filed with the circuit clerk, the depositions were considered in evidence by the trial court, even though they could not have been introduced into evidence since no trial or evidentiary hearing was held; thus, when the appellant designated the entire original record on appeal, the depositions filed with the circuit court should not have been excluded from the record on appeal, and since the appellant had designated “the entire record,” no specific designation of such depositions was required. Richman v. First Sec. Nat'l Bank & Trust Co., 652 S.W.2d 671, 1983 Ky. App. LEXIS 296 (Ky. Ct. App. 1983).
The purpose of the list of depositions required by subdivision (1)(b) of this rule is to inform the clerk which depositions need to be removed from the record on appeal. Lucas v. Lucas, 720 S.W.2d 352, 1986 Ky. App. LEXIS 1516 (Ky. Ct. App. 1986).
17. — Read in Evidence.
Depositions not read in evidence are not to be included in the record. The statement required by subsection (1)(b) of this rule essentially places a burden on an appellant to advise the trial court clerk regarding the inclusion of any depositions which the clerk is otherwise required to exclude from the record under CR 75.07(1). Richman v. First Sec. Nat'l Bank & Trust Co., 652 S.W.2d 671, 1983 Ky. App. LEXIS 296 (Ky. Ct. App. 1983).
A deposition cannot be “read in evidence” in the absence of a trial or evidentiary hearing; thus, exclusion from the record under CR 75.07(1) of depositions not “read in evidence” can logically apply only to cases in which evidence has been taken by way of trial or evidentiary hearing in the trial court. Richman v. First Sec. Nat'l Bank & Trust Co., 652 S.W.2d 671, 1983 Ky. App. LEXIS 296 (Ky. Ct. App. 1983).
A party cannot utilize this rule to include evidence in the record on appeal if that evidence was not first placed before the fact-finder during trial; therefore, depositions not read into evidence at a jury trial, or not introduced into evidence at a bench trial, should not be included in the record on appeal. Lucas v. Lucas, 720 S.W.2d 352, 1986 Ky. App. LEXIS 1516 (Ky. Ct. App. 1986).
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Rule 75.02.  Transcript of evidence and proceedings.
Text
(1)  If there be designated for inclusion any proceedings that were not electronically recorded but were stenographically recorded, the court reporter shall file promptly in the trial court the original and one copy of the transcript of the portion or portions thereof included in the designation. If the designation includes only a portion or portions of the reporter's transcript, the court reporter at the request of the appellant shall file such additional portions as the appellee would reasonably require to enable him or her to complete the record on appeal and if the appellant fails to do so the trial court on motion may require the additional material needed to be so furnished. Initially the cost of a transcript will be borne by the party designating it. 
(2)  Except in cases in which the death penalty was sought at trial, unless otherwise directed by the court, the transcript of proceedings shall include only those portions of the voir dire or opening statements and closing arguments by counsel which were properly objected to in the proceedings in the trial court and which are designated by one of the parties to be a part of the record on appeal.
(3)  In the event any of the proceedings designated for inclusion have been electronically recorded, it shall not be necessary that they be transcribed, and in lieu of a transcript the original tapes or recordings shall be transmitted by the clerk pursuant to Rule 75.07.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981; amended July 8, 1983, effective January 1, 1984; amended July 1, 1987, effective January 1, 1988; amended October 1, 1991, effective November 15, 1991; amended December 3, 1998, effective January 1, 1999; amended November 13, 2006, effective January 1, 2007.)
Annotations
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Martin, A Brief Report from the Court of Appeals, Vol. 42, No. 2, April 1978, Ky. Bench & Bar 14.
NOTES TO DECISIONS

 	1. 	Noncompliance.
 	2. 	Duty to File.
 	3. 	Untranscribed Tapes.
 	4. 	Cost.
1. Noncompliance.
Where the appealing party neglected to file, or cause to be filed, with the circuit court clerk until after time had run out, the transcript of evidence in the hands of the court reporter who had taken it down stenographically, the appeal must be dismissed. Belk-Simpson Co. v. Hill, 288 S.W.2d 369, 1956 Ky. LEXIS 262 (Ky. 1956).
Where neither a transcript of evidence nor a narrative statement was presented on appeal but appellant contended the finding of fact was contrary to the evidence, review was confined to a determination as to whether the pleadings support the judgment and on all issues of fact in dispute the court was required to assume that the evidence supported the finding of the lower court. Porter v. Harper, 477 S.W.2d 778, 1972 Ky. LEXIS 359 (Ky. 1972).
2. Duty to File.
Under this rule and CR 75.07, the duty is on appellant to file the transcript with the clerk in order that the entire record could be timely certified. Department of Transp. v. Kemper, 574 S.W.2d 932, 1978 Ky. App. LEXIS 642 (Ky. Ct. App. 1978).
3. Untranscribed Tapes.
Certifying the untranscribed tapes made at hearings is an effective method of keeping expenses down for an appellant and producing a record for review; however, those tapes so used must be clearly audible and as accessible to the reviewing judges as a typed transcript. Substitution of the tapes of the hearing in lieu of a transcript does not lessen the appellant's burden in providing the Court of Appeals a record to review. Ventors v. Watts, 686 S.W.2d 833, 1985 Ky. App. LEXIS 538 (Ky. Ct. App. 1985).
The Court of Appeals will not search a record for testimony where no reference to the transcript is furnished — this encompasses the failure of a party to cite to the court digital counter numbers on an untranscribed tape to support his position. Ventors v. Watts, 686 S.W.2d 833, 1985 Ky. App. LEXIS 538 (Ky. Ct. App. 1985).
4. Cost.
The cost for an additional copy of the court reporter's transcript for the appellees on appeal is not a recoverable cost. Phipps v. Collinsworth, 691 S.W.2d 907, 1985 Ky. App. LEXIS 601 (Ky. Ct. App. 1985).
Research References.
Kentucky Instructions to Juries (Civil), 5th Ed., General Principles, § 13.18.
Rule 75.03.  Form of testimony.
Text
Testimony of witnesses designated for inclusion may be either in question and answer form or in narrative form. A party may prepare and file with his designation a condensed statement in narrative form of all or part of the testimony, and any other party to the appeal, if dissatisfied with the narrative statement may require testimony in question and answer form to be substituted for all or part thereof.
Annotations

Cited:  Carmichael-Lynch-Nolan Advertising Agency, Inc. v. Bennett & Associates, Inc., 561 S.W.2d 99, 1977 Ky. App. LEXIS 889 (Ky. Ct. App. 1977).
NOTES TO DECISIONS
1. Prosecutor's Comments.
An argument on appeal that the Commonwealth's attorney made an improper closing argument cannot be entertained since the closing argument is not a part of the transcript and no narrative statement permitted by this rule was included in the transcript. Marcum v. Commonwealth, 473 S.W.2d 122, 1971 Ky. LEXIS 144 (Ky. 1971).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Checklist for Appeal in Kentucky Court of Appeals, Form 101.01.
Rule 75.05.  Record to be abbreviated.
Text
No party shall designate any matter not essential to the decision of the questions presented by the appeal. For any infraction of this rule or for the unnecessary substitution by one party of evidence in question and answer form for a fair narrative statement proposed by another, the appellate court may withhold or impose costs as the circumstances of the case and discouragement of like conduct in the future may require; and costs may be imposed upon offending attorneys or parties. On motion the trial court may require a party filing a counterdesignation under Rule 75.01 to advance all or part of the costs of the additional record if it does not appear reasonably necessary to the disposition of the appeal.
History
(Amended effective July 1, 1976.)
Annotations

Kentucky Bench & Bar.
Martin, Kentucky's New Court of Appeals, Vol. 41, No. 2, April 1977 Ky. Bench & Bar 8.
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Cited:  Travelers Indem. Co. v. Patrick, 386 S.W.2d 256, 1964 Ky. LEXIS 171 (Ky. 1964); Moody v. Commonwealth, 170 S.W.3d 393, 2005 Ky. LEXIS 243 (Ky. 2005).
NOTES TO DECISIONS
1. Purpose.
Appeal on a minimum record is encouraged by this rule. Gunn v. Robinson, 330 S.W.2d 399, 1959 Ky. LEXIS 190 (Ky. 1959).
Rule 75.06.  Stipulation as to record.
Text
Instead of serving designations as provided in Rule 75.01, the parties by stipulation filed with the clerk of the trial court may designate the parts of the proceedings and evidence to be included in the record on appeal.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978.)
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Criminal Appeals, §  104.00.
Rule 75.07.  Record to be prepared and transmitted by clerk.
Text
(1)  The clerk of the trial court shall prepare and certify the entire original record on file in his or her office, in accordance with the requirements of paragraphs (10) and (11) of this Rule 75.07, including the designations or stipulations of the parties with respect to proceedings stenographically or electronically recorded and a certified copy (rather than the original) of the docket assigned to the action, but excluding depositions not read into evidence. 
(2)  The transcript of proceedings stenographically recorded (or tapes or recordings of proceedings electronically recorded), or such lesser portions thereof as have been designated or agreed upon by stipulation, shall when filed with the clerk be certified as a part of the record on appeal. 
(3)  Except for (a) documents, (b) maps and charts, and (c) other papers reasonably capable of being enclosed in envelopes, exhibits shall be retained by the clerk and shall not be transmitted to the appellate court unless specifically directed by the appellate court on motion of a party or upon its own motion.
(4)  The written record on appeal shall include the juror strike sheets made pursuant to RCr 9.36.
(5)  The matter certified under subsections (1), (2), (3), and (4) of this Rule and Rule 98 shall constitute the record on appeal. It is the responsibility of the appellant or counsel for the appellant, if any, to see that the record is prepared and certified by the clerk within the time prescribed by Rule 73.08.
(6)  If the appeal is to the Court of Appeals or Supreme Court, the clerk of the circuit court or of the Court of Appeals in workers' compensation cases, or original proceedings pursuant to CR 76.36(7) shall immediately notify the clerk of the appellate court when the record has been completed and certified as required by this Rule, and shall simultaneously serve copies of such notification upon all parties to the appeal. Such notification shall indicate the name or names of counsel for the appellant. The clerk shall enter the fact and date of such notification in the docket of the case, and the date of such docket entry shall govern the time for perfecting the appeal.
(7)  The record on appeal shall be retained under the responsibility and control of the clerk of the trial court until it is transmitted to the clerk of the appellate court. It will be made available first to counsel for the appellant and then to counsel for the appellee. If it is removed from the clerk's office, counsel for the appellant shall return it before submitting his or her brief to the appellate court in order that it may be available to counsel for the appellee. Counsel for the appellee shall return it before submitting his or her brief to the appellate court. If it is withdrawn by counsel for the appellant for the purpose of preparing a reply brief it shall be returned before such brief is submitted to the appellate court. In no event shall the original of an electronic recording be removed from the clerk's office, nor shall a record on appeal be retained by counsel beyond the filing date on which his or her appellate brief is due.
(8)  Whenever the clerk permits a record on appeal to be withdrawn by counsel, the original of the reporter's transcript, including evidentiary exhibits, shall be retained in the clerk's office until it is transmitted to the appellate court.
(9)  Withdrawals and returns of the record on appeal shall be noted by the clerk on the docket kept for that action (which, in the instance of appeals from the district court, shall be the circuit court's appellate docket).
(10)  All parts of the written record on appeal shall be arranged in the order in which they were filed or entered. If the record comprises more than 150 pages, it shall be divided into two or more volumes not exceeding 150 pages each. Each volume shall be securely bound at the left side.
(11)  There shall be a general index at the beginning of the record and an index to each volume in the front thereof which shall show, in the order in which they appear, the pages on which all pleadings, orders, judgments, instructions, and papers may be found, together with the name of each witness and the pages on which his or her examination and cross-examination appear. All exhibits filed with the record shall be sufficiently identified and the index shall direct where they may be found.
(12)  If the appeal is to the Court of Appeals or Supreme Court, the clerk of the trial court shall transmit the record on appeal to the appellate court when so requested by the clerk of that court.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended June 8, 1978, effective July 1, 1978; amended June 18, 1980, effective September 1, 1980; amended April 10, 1981, effective July 1, 1981; amended September 7, 1994, effective October 1, 1994; amended December 3, 1998, effective January 1, 1999; amended October 1, 2002, effective January 1, 2003; amended November 13, 2006, effective January 1, 2007; amended November 3, 2010, effective January 1, 2011.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Kentucky Law Journal.
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
Kentucky Law Survey, Leathers, Tomasi and Hunt, Civil Procedure, 70 Ky. L.J. 551 (1981-82).
Opinions of Attorney General. A copy of the transcript must be filed with the clerk of the circuit court on an appeal of a civil case and the cost thereof must be paid before filing by the party requesting the transcript. OAG 65-447.
Cited:  Breckinridge v. Skillman's Trustee, 330 S.W.2d 726, 1959 Ky. LEXIS 202 (Ky. 1959); Wells v. Commonwealth, 562 S.W.2d 622, 1978 Ky. LEXIS 330 (Ky. 1978); Becker v. Commonwealth, 586 S.W.2d 296, 1979 Ky. App. LEXIS 457 (Ky. Ct. App. 1979); Seale v. Riley, 602 S.W.2d 441, 1980 Ky. App. LEXIS 344 (Ky. Ct. App. 1980); Smith v. Commonwealth, Dep't of Justice, 686 S.W.2d 831, 1985 Ky. App. LEXIS 543 (Ky. Ct. App. 1985); Ventors v. Watts, 686 S.W.2d 833, 1985 Ky. App. LEXIS 538 (Ky. Ct. App. 1985); Commonwealth v. Thompson, 697 S.W.2d 143, 1985 Ky. LEXIS 253 (Ky. 1985).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Responsibility of Appellant.
 	3. 	Depositions.
 	4. 	Waiver of Omissions.
 	5. 	Designation of Record.
 	6. 	Use of Original Record.
1. Purpose.
The intent of CR 75.01 and subsection (1) of this rule is that the record on appeal contain the evidence available to the trier of fact. Lucas v. Lucas, 720 S.W.2d 352, 1986 Ky. App. LEXIS 1516 (Ky. Ct. App. 1986).
2. Responsibility of Appellant.
Although the first three subsections of this rule definitely require the Circuit Court clerk to assemble and certify such portions of the record for the appeal as may be designated by the parties and enumerates certain items that must of necessity be included therein, the burden is upon the appealing party to secure and file with the clerk any matter which is not in that official's possession or under his control and which was designated to be included in the record. Belk-Simpson Co. v. Hill, 288 S.W.2d 369, 1956 Ky. LEXIS 262 (Ky. 1956).
Subsection (4) of this rule casts the burden entirely upon the appealing party to cause the record on appeal to be filed within the time limit set by CR 73.08, so that the plaintiffs' complaint against a circuit court clerk for failure to timely transmit a record on appeal failed to state a claim upon which relief could be granted. Jackson v. Jones, 336 S.W.2d 565, 1960 Ky. LEXIS 336 (Ky. 1960).
Appellants who sought to appeal order of Workmen's (now Workers') Compensation Board were not required to file designation of “the evidence or proceedings stenographically reported” as provided by CR 75.01 when no evidence or proceedings were stenographically reported and the clerk, as provided in this section, would transmit the entire original record of the board to the state Supreme Court. Webb v. Webb, 547 S.W.2d 448, 1976 Ky. App. LEXIS 121 (Ky. Ct. App. 1976).
Under CR 75.02 and this rule, the duty was on appellant to file the transcript with the clerk in order that the entire record could be timely certified. Department of Transp. v. Kemper, 574 S.W.2d 932, 1978 Ky. App. LEXIS 642 (Ky. Ct. App. 1978).
Mother's petition for a writ of mandamus under Ky. Const., §§ 110 and 111 seeking an order to the Kentucky Administrative Office of the Courts (AOC) to reimburse the mother for transcription costs incurred in an in forma pauperis appeal was denied as: (1) KRS 453.190(1) contained no language requiring the AOC to pay for transcripts for an appeal; (2) to order the AOC to pay would violate the separation of powers doctrine; (2) there was no irreparable injury or great injustice as the trial court offered to permit the parties to submit an agreed statement of facts as contemplated by CR 75.07, but the parties refused; and (4) the mother had an adequate remedy at law in an appeal to the intermediate appellate court. Martin v. Admin. Office of the Courts, 107 S.W.3d 212, 2003 Ky. LEXIS 142 (Ky. 2003).
3. Depositions.
Discovery depositions not used at a trial are not a part of the evidence and need not be designated on appeal. Springfield Coal Co. v. Meade, 430 S.W.2d 652, 1968 Ky. LEXIS 409 (Ky. 1968).
Depositions not read in evidence are not to be included in the record. The statement required by CR 75.01(1)(b) essentially places a burden on an appellant to advise the trial court clerk regarding the inclusion of any depositions which the clerk is otherwise equired to exclude from the record under CR 75.07(1). Richman v. First Sec. Nat'l Bank & Trust Co., 652 S.W.2d 671, 1983 Ky. App. LEXIS 296 (Ky. Ct. App. 1983).
Where the trial court in entering its summary judgment specified consideration of the record, including depositions filed with the circuit clerk, the depositions were considered in evidence by the trial court, even though they could not have been introduced into evidence since no trial or evidentiary hearing was held; thus, when the appellant designated the entire original record on apeal, the depositions filed with the circuit court should not have been excluded from the record on appeal, and since the appellant had designated “the entire record,” no specific designation of such depositions was required. Richman v. First Sec. Nat'l Bank & Trust Co., 652 S.W.2d 671, 1983 Ky. App. LEXIS 296 (Ky. Ct. App. 1983).
A deposition cannot be “read in evidence” in the absence of a trial or evidentiary hearing; thus, exlcusion from the record under CR 75.07(1) of depositions not “read in evidence” can logically apply only to cases in which evidence has been taken by way of trial or evidentiary hearing in the trial court. Richman v. First Sec. Nat'l Bank & Trust Co., 652 S.W.2d 671, 1983 Ky. App. LEXIS 296 (Ky. Ct. App. 1983).
A party cannot utilitize CR 75.01 to include evidence in the record on appeal if that evidence was not first placed before the fact-finder during trial; therefore, depositions not read into evidence at a jury trial, or not introduced into evidence at a bench trial, should not be included in the record on appeal. Belk-Simpson Co. v. Hill, 288 S.W.2d 369, 1956 Ky. LEXIS 262 (Ky. 1956).
4. Waiver of Omissions.
Ordinarily the Court of Appeals will not consider exhibits not actually and properly made a part of the record and shown therein although they may otherwise appear or are shown, but where the appellees make no point of the omission from the record but quote and rely upon the exhibit as one of its defenses, the appellees' action operates as a waiver and cure of the appellant's irregularity in referring to an exhibit not in the record. Derby Road Bldg. Co. v. Commonwealth, 317 S.W.2d 891, 1958 Ky. LEXIS 116 (Ky. 1958).
5. Designation of Record.
If an attorney for an appellant is able to advance responsible argument as to why his case can be decided on the circuit clerk's record alone, then the case will be passed to the merits, but if no sound reasons are advanced, the appeal will be dismissed. Johnson v. Maloney's of Olive Hill, Inc., 569 S.W.2d 704, 1978 Ky. App. LEXIS 568 (Ky. Ct. App. 1978).
In cases in which the issues to be decided on appeal do not require reference to any record beyond the clerk's record, which will be forwarded to the Court of Appeals without the necessity of designation, it defeats the ends of justice to dismiss a worthy appeal for failure to comply with a procedural step which is a mere empty exercise in the context of that appeal; thus such cases should not be dismissed for failure to file a designation. Johnson v. Maloney's of Olive Hill, Inc., 569 S.W.2d 704, 1978 Ky. App. LEXIS 568 (Ky. Ct. App. 1978).
In cases where there is no stenographically reported evidence or proceedings in the court below, the circuit court's record already contains all that is necessary for appellate review; therefore, it is now possible to bring a case before the Supreme Court without designation of record when the lack of stenographically recorded evidence or proceedings would make the filing of the designation an empty exercise. Johnson v. Maloney's of Olive Hill, Inc., 569 S.W.2d 704, 1978 Ky. App. LEXIS 568 (Ky. Ct. App. 1978).
6. Use of Original Record.
In rare instances and under special circumstances, the Court of Appeals will permit by its order the original record to be used on appeal instead of a copy thereof, but the order must come from the Court of Appeals and not the circuit court. Calveard v. Fitzgerald, 269 Ky. 506, 107 S.W.2d 234, 1937 Ky. LEXIS 598 (Ky. 1937) (decided under prior rule).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Notice of Certification of Record on Appeal, Form 101.18.
Rule 75.08.  Power of court to correct or modify record.
Text
It is not necessary for the record on appeal to be approved by the trial court or judge thereof except as provided in Rule 75.12, Rule 75.13, and Rule 76, but if any difference arises as to whether the record truly discloses what occurred in the trial court, the difference shall be submitted to and settled by that court and the record made to conform to the truth. If anything material to either party is omitted from the record on appeal by error or accident or is misstated therein, the parties by stipulation, or the trial court, either before or after the record is transmitted to the appellate court, or the appellate court, on a proper suggestion or of its own initiative, may direct that the omission or misstatement shall be corrected, and if necessary that a supplemental record shall be certified and transmitted by the clerk of the circuit court. All other questions as to the content and form of the record shall be presented to the appellate court.
History
(Amended effective July 1, 1976.)
Annotations

Kentucky Law Journal.
Taylor, To Copy What Is Right And True Or The Liability Of The Official Court Reporter Who Does Not, 62 Ky. L.J. 964 (1973-1974).
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
Cited:  Spartman v. Rowlett, 312 S.W.2d 618, 1958 Ky. LEXIS 233 (Ky. 1958); Commonwealth, Dep't of Highways v. Adams, 388 S.W.2d 569, 1965 Ky. LEXIS 430 (Ky. 1965); Ford v. Gilbert, 397 S.W.2d 41, 1965 Ky. LEXIS 53 (Ky. 1965); Board of Trustees v. Nuckolls, 481 S.W.2d 36, 1972 Ky. LEXIS 211 (Ky. 1972); Campbell v. Commonwealth, 732 S.W.2d 878, 1987 Ky. LEXIS 225 (Ky. 1987).
NOTES TO DECISIONS

 	1. 	Timeliness of Motion.
 	2. 	Extending Time for Filing.
 	3. 	Contents of Record.
 	4. 	Additions to Record.
 	5. 	Additions Not Allowed.
 	6. 	Clerical Error in Record.
 	7. 	Discrepancy.
 	8. 	Jurisdictional Amount.
 	9. 	Newly Discovered Evidence.
 	10. 	Correction of Litigants' Mistakes.
1. Timeliness of Motion.
Where appellant had neither moved for an extension of time to certify the record under CR 73.08, nor made a timely motion under this rule, to correct the record on the ground that certification was premature since no transcript had been yet filed, his motion, filed 11 days after the certification deadline for an extension, pursuant to CR 73.08 must be denied. Department of Transp. v. Kemper, 574 S.W.2d 932, 1978 Ky. App. LEXIS 642 (Ky. Ct. App. 1978).
2. Extending Time for Filing.
Where either the judge, clerk, or counsel neglected to see that an order extending the time for the filing of the record on appeal had been signed and returned to the clerk on or before the 60-day period for the filing of record had expired, the judge did not have the power to enter a nunc pro tunc order extending the time for the filing of record pursuant to this rule's provision that an erroneous or incomplete record may be corrected and made to conform to the truth, since the order was not timely and the appellant is out of court. Powell v. Blevins, 365 S.W.2d 104, 1963 Ky. LEXIS 216 (Ky. 1963).
3. Contents of Record.
The trial court erred in permitting a party to file the complaint in a separate lawsuit as a part of the record on appeal of main action. First Nat'l Bank v. First Nat'l Bank, 567 S.W.2d 316, 1978 Ky. App. LEXIS 544 (Ky. Ct. App. 1978).
4. Additions to Record.
The case must be tried in the Court of Appeals on the record as it was presented to the trial court, so that if any part of the record that was made before the trial court is lost or destroyed it may be supplied, but additions cannot be made to the record of matters not considered by the trial court in rendering its judgment. Fortney v. Elliott's Adm'r, 273 S.W.2d 51, 1954 Ky. LEXIS 1151 (Ky. 1954).
The only situation in which the record may be supplemented is where the material had been offered as evidence upon a hearing in the trial court and had been inadvertently omitted from the record. Triplett v. Commonwealth, 439 S.W.2d 944, 1969 Ky. LEXIS 381 (Ky. 1969).
5. Additions Not Allowed.
Where, six (6) months after the record on appeal was filed, the appellees filed in the trial court a copy of an alleged discovery deposition taken years before by the appellees with no adequate explanation for the delay, the deposition was stricken from the record on appeal and was not considered as evidence on the appeal. United Fuel Gas Co. v. Preece, 465 S.W.2d 924, 1970 Ky. LEXIS 98 (Ky. 1970).
Appellate counsel adequately presented a jury pool question on appeal; counsel could not supplement the record with new factual support. Goins v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 220 (Ky. Ct. App. 2012).
6. Clerical Error in Record.
Where appellant was aware of a clerical error in the record as to the date of the judgment and took no action until his appeal was dismissed for untimeliness, his petition for rehearing was overruled because the court will not permit an error in the record to be first brought to its attention and corrected after decision when the party injured thereby could have had it duly corrected prior to judgment. Gasaway v. Pendergrass, 350 S.W.2d 460, 1961 Ky. LEXIS 94 (Ky. 1961).
7. Discrepancy.
Where there was a slight discrepancy in the affidavits filed by plaintiff's and defendants' counsel concerning a question asked by a juror, if the different versions of what transpired had any material significance, it was the duty of the plaintiff to have the trial court settle the matter under this rule. Lee v. Henderson, 331 S.W.2d 884, 1960 Ky. LEXIS 130 (Ky. 1960).
8. Jurisdictional Amount.
This rule concerns the correctness of the record on appeal when the Court of Appeals has jurisdiction of the appeal, but the Court of Appeals did not have jurisdiction to consider a motion to remand a case to the circuit court for a finding by the circuit court regarding the jurisdictional amount involved. Coyle v. Capital Engineering Services, Inc., 314 S.W.2d 541, 1958 Ky. LEXIS 303 (Ky. 1958).
9. Newly Discovered Evidence.
Newly discovered deeds which were not introduced or referred to on trial of an action to settle decedents' estates could not be added to the record on appeal. Fortney v. Elliott's Adm'r, 273 S.W.2d 51, 1954 Ky. LEXIS 1151 (Ky. 1954).
10. Correction of Litigants' Mistakes.
This rule does not permit the correction of mistakes on the part of litigants in presenting their case before the trial court. First Nat'l Bank v. First Nat'l Bank, 567 S.W.2d 316, 1978 Ky. App. LEXIS 544 (Ky. Ct. App. 1978).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Supplement Record on Appeal, Form 101.17.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Rule 75.10.  Record for preliminary hearing in an appellate court.
Text
If at any time before the record on appeal to the Court of Appeals or Supreme Court has been transmitted to the appellate court a party desires to move that court for a dismissal, for a stay pending appeal, or for any other intermediate order, the clerk of the trial court at his request shall prepare for transmission to the appellate court a photocopy of the judgment or order from which the appeal is taken, the notice of appeal and such other portions of the record as the parties may request or as may be necessary including a copy of the certificate as to transcript under Rule 75.01(2), if applicable.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended October 28, 1980, effective December 31, 1980; amended July 12, 1989, effective August 28, 1989.)
Annotations

Cited:  Becker v. Commonwealth, 586 S.W.2d 296, 1979 Ky. App. LEXIS 457 (Ky. Ct. App. 1979).
Rule 75.11.  Several appeals.
Text
When more than one (1) appeal is taken to an appellate court from the same judgment, a single record on appeal shall be prepared containing all the matter designated or agreed upon by the parties, without duplication. If there are separate appeals to the Supreme Court and Court of Appeals in a criminal case, a copy of the original record shall be made up and certified as the record on appeal to the Court of Appeals.
History
(Amended effective July 1, 1976; amended September 25, 1978, effective October 1, 1978.)
Rule 75.13.  Narrative statement.
Text
(1)  In the event no stenographic or electronic record of the evidence or proceedings at a hearing or trial was made or, if so, cannot be transcribed or are not clearly understandable from the tape or recording, the appellant may prepare a narrative statement thereof from the best available means, including his/her recollection, for use instead of a transcript or for use as a supplement to or in lieu of an insufficient electronic recording. This statement shall be served on the appellee, who may serve objections or proposed amendments thereto within 10 days after service upon him/her. Thereupon the statement, with the objections or proposed amendments, shall be submitted to the trial court for settlement and approval, and as settled and approved shall be included in the record on appeal.
(2)  By agreement of the parties a narrative statement of all or any part of the evidence or other proceedings at a hearing or trial may be substituted for or used in lieu of a stenographic transcript or an electronic recording.
History
(Amended effective July 1, 1976; amended May 14, 1979, effective July 1, 1979; amended April 10, 1981, effective July 1, 1981; amended December 3, 1998, effective January 1, 1999; amended November 13, 2006, effective January 1, 2007.)
Annotations

Kentucky Law Journal.
Taylor, to Copy What is Right and True or the Liability of the Official Court Reporter Who Does Not, 62 Ky. L.J. 964 (1973-1974).
Cited:  Meredith v. Commonwealth, 296 S.W.2d 705, 1956 Ky. LEXIS 222 (Ky. 1956); Frederick v. Hall, 375 S.W.2d 400, 1964 Ky. LEXIS 415 (Ky. 1964); Richardson v. Eaton, 402 S.W.2d 857, 1966 Ky. LEXIS 388 (Ky. 1966); Farmer v. Farmer, 506 S.W.2d 109, 1974 Ky. LEXIS 744 (Ky. 1974); Burnett v. Burnett, 516 S.W.2d 330, 1974 Ky. LEXIS 93 (Ky. 1974); Ford Motor Co. v. Mayes, 575 S.W.2d 480, 1978 Ky. App. LEXIS 649 (Ky. Ct. App. 1978); Abbott v. Abbott, 662 S.W.2d 231 (Ky. Ct. App. 1983); Abbott v. Abbott, 673 S.W.2d 723, 1983 Ky. App. LEXIS 407 (Ky. Ct. App. 1983); Harper v. Commonwealth, 694 S.W.2d 665, 1985 Ky. LEXIS 227 (Ky. 1985); Davis v. Commonwealth, 795 S.W.2d 942, 1990 Ky. LEXIS 84 (Ky. 1990); Thompson v. Commonwealth, 147 S.W.3d 22, 2004 Ky. LEXIS 195 (Ky. 2004); Chestnut v. Commonwealth, 250 S.W.3d 288, 2008 Ky. LEXIS 113 (Ky. 2008); Goncalves v. Commonwealth, 404 S.W.3d 180, 2013 Ky. LEXIS 2 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Trial Court Approval of Statement.
 	2. 	Duty to Provide Narrative.
 	3. 	Noncompliance.
 	4. 	Scope.
 	5. 	Adequacy.
1. Trial Court Approval of Statement.
Settlement and approval by the circuit court of the narrative statement of evidence filed by the appellant is necessary even when the opposing party has not served objections or proposed amendments to the narrative statement and, while this failure of settlement and approval would not be grounds for dismissing the appeal, it would be grounds for striking the narrative statement, with the result that the review by the Court of Appeals would be limited to the question of whether the pleadings support the judgment. Taylor v. Warman, 331 S.W.2d 899, 1960 Ky. LEXIS 137 (Ky. 1960).
2. Duty to Provide Narrative.
Even though it was error to force litigant to trial without a court reporter, he was required to follow the procedure of supplying the deficiency with a narrative statement so the reviewing court could determine whether he had been prejudiced. National Dairy Products Corp. v. Rittle, 487 S.W.2d 894, 1972 Ky. LEXIS 76 (Ky. 1972).
If omissions in a transcript are to be relied upon on appeal, then it is necessary in both civil and criminal proceedings to furnish a narrative statement in order for the reviewing court to determine whether the aggrieved party has been prejudiced. Pennington v. Commonwealth, 577 S.W.2d 19, 1978 Ky. App. LEXIS 665 (Ky. Ct. App. 1978).
3. Noncompliance.
Where neither a transcript of evidence nor a narrative statement was presented on appeal but appellant contended finding of fact was contrary to the evidence, review was confined to whether the pleadings supported the judgment and on all issues of fact in dispute the court was required to assume that the evidence supported the finding of the lower court. Porter v. Harper, 477 S.W.2d 778, 1972 Ky. LEXIS 359 (Ky. 1972).
New trial was not granted based upon the failure of courtroom recording equipment to produce a record of a criminal jury trial because appellant failed to participate in the actual reconstruction of the record, as required by CR 75.13; appellant was unable to do so and then complain of an inadequate record on appeal. The appellate court was required to assume that the portions which were omitted supported the decision of the trial court. Harper v. Commonwealth, 371 S.W.3d 763, 2011 Ky. App. LEXIS 214 (Ky. Ct. App. 2011).
4. Scope.
The scope of this rule is a discretionary alternative in judicial hearings or trials and does not apply to circumstances where there is no official who is empowered to settle and approve the disputed record. Hocker v. Fisher, 590 S.W.2d 342, 1979 Ky. App. LEXIS 486 (Ky. Ct. App. 1979).
5. Adequacy.
The prosecution has the burden of showing that a narrative statement filed pursuant to this rule is adequate to afford a defendant a full and fair review of his trial on appeal. Cardine v. Commonwealth, 623 S.W.2d 895, 1981 Ky. LEXIS 290 (Ky. 1981).
Where the court reporter lost her stenographic notes and was unable to provide a transcript of the defendant's trial, a narrative statement filed pursuant to this rule, which was prepared through the joint cooperation and recollections of the trial judge, defense counsel, defendant and the prosecutor, which contained a summary of the testimony of ten prosecution witnesses while noting that defendant called no witnesses and which included the jury instructions and a copy of the judgment, was an adequate substitute for the trial transcript. Cardine v. Commonwealth, 623 S.W.2d 895, 1981 Ky. LEXIS 290 (Ky. 1981).
Where a portion of Commonwealth's case in chief was omitted from the videotape record and in lieu of the omitted portion, a narrative statement was prepared pursuant to this rule, such statement fulfilled its function of affording the defendant a full and fair appellate review since only three witnesses were omitted from the videotape, the court corrected the parties' oversight and supplemental briefs were ordered and counsel was able to summarize the testimony from trial notes with great exactness. Simpson v. Commonwealth, 759 S.W.2d 224, 1988 Ky. LEXIS 54 (Ky. 1988).
Oral argument to address any issues or concerns of the appellate court regarding the narrative statement provided by defendant, because the machines used to videotape the testimony at trial were turned off during portions of the testimony, was not necessary as the provided narrative statement was sufficiently clear and complete to allow the appellate court to conduct a thorough review of all the issues presented. Nash v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 41 (Ky. Ct. App. 2008), review denied and ordered not published, 2008 Ky. LEXIS 173 (Ky. 2008).
Rule 75.14.  Bystanders bill.
Text
In the event that the trial judge refuses or is unable for any reason to approve a record of the proceedings and evidence when submitted to him for settlement; or in the event he approves such a record or enters a correction thereon over a party's objection, an aggrieved party may, within five days after the trial judge's action, serve an exception as written by him, if its truth is attested by the affidavits of two bystanders, but its truth may be controverted and maintained by other affidavits so served, not exceeding five on either side. Affidavits controverting must be filed within five days after the serving of the correction and those maintaining within 10 days after the serving of the correction.
Annotations

Kentucky Law Journal.
Taylor, To Copy What Is Right And True Or The Liability Of The Official Court Reporter Who Does Not, 62 Ky. L.J. 964 (1973-1974).
Cited:  National Dairy Products Corp. v. Rittle, 487 S.W.2d 894, 1972 Ky. LEXIS 76 (Ky. 1972); Harper v. Commonwealth, 694 S.W.2d 665, 1985 Ky. LEXIS 227 (Ky. 1985).
Rule 75.15.  Record on appeal — Agreed statement.
Text
When the questions presented by an appeal can be determined without an examination of all the proceedings and evidence in the trial court, the parties may prepare and sign a statement of the case showing how the questions arose and were decided in the trial court and setting forth only so many of the facts averred and proved or sought to be proved as are essential to a decision of the questions by the appellate court. The statement shall include a copy of the judgment appealed from, a copy of the notice of appeal with its filing date, and a concise statement of the points to be relied on by the appellant. If the statement conforms to the proceedings and evidence it shall, with such additions as the trial court may consider necessary fully to present the questions raised by the appeal, be approved by the trial court and shall then be certified to the appellate court as the record on appeal in lieu of the record specified in Rule 75.07.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Cited:  Wakefield v. Shelbyville, 563 S.W.2d 756, 1978 Ky. App. LEXIS 491 (Ky. Ct. App. 1978); Grogan v. Commonwealth, 577 S.W.2d 4, 1979 Ky. LEXIS 218 (Ky. 1979); Commonwealth v. Hammond, 633 S.W.2d 73, 1982 Ky. App. LEXIS 214 (Ky. Ct. App. 1982); Kinslow v. Commonwealth, 660 S.W.2d 677, 1983 Ky. App. LEXIS 305 (Ky. Ct. App. 1983); Commonwealth v. Byrd, 689 S.W.2d 618, 1985 Ky. App. LEXIS 585 (Ky. Ct. App. 1985); Owens v. First Commonwealth Bank, 706 S.W.2d 414, 1985 Ky. App. LEXIS 707 (Ky. Ct. App. 1985); Frankfort v. Rogers, 765 S.W.2d 579, 1988 Ky. App. LEXIS 156 (Ky. Ct. App. 1988); Hardin v. Savageau, 906 S.W.2d 356, 1995 Ky. LEXIS 108 (Ky. 1995).
NOTES TO DECISIONS
1. Effect of Noncompliance.
Where, in a dispute over insurance coverage concerning a son and his parents, the notice of appeal and the agreed statement listed the son as the only appellant and the only issue in that notice was the son's coverage under the liability policy arising out of his negligent operation of a non-owned automobile, but the appellate brief filed on behalf of the son and the parents discussed coverage for the parents on a claim of negligent supervision and whether they were entitled to a defense, without discussing the son's liability coverage issue, the son's claims were waived, and the claims about the parents'  coverage were not properly before the appellate court, because the parents did not substantially comply with CR 73.03 or CR 75.15. Hugenberg v. W. Am. Ins. Company/Ohio Cas. Group, 249 S.W.3d 174, 2006 Ky. App. LEXIS 110 (Ky. Ct. App. 2006).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Checklist for Appeal in Kentucky Court of Appeals, Form 101.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Criminal Appeals, § 104.00.
Rule 76.  Practice and procedure in court of appeals and supreme court.
Rule 76.01.  Scope of rule.
Text
(1)  Rule 76 applies only to practice and procedure in the Court of Appeals and Supreme Court. Wherever “court” or “appellate court” is used it means the court to which an appeal is or may be taken or in which it is pending, “judge” means either a judge or justice of that court, and “clerk” means the clerk of that court, unless the context indicates otherwise. Wherever the appellate court is called by its title the Rule shall apply to that court alone.
(2)  Appeals to the Supreme Court from judgments and final orders in proceedings originating in the Court of Appeals shall be governed by Rule 76.37(7), and the provisions of Rules 76.02 and 76.04 with respect to perfecting appeals and submission of briefs shall not apply.
History
(Adopted October 14, 1977, effective January 1, 1978; amended October 28, 1980, effective December 31, 1980; amended July 12, 1989, effective August 28, 1989.)
Annotations

Compiler's Notes.
Former Rule 76 was renumbered as Rule 75.15 by order of the Supreme Court of October 14, 1977, effective January 1, 1978, and is otherwise unchanged.
Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Murrell, Justice for the Client and Lower Malpractice Rates for All, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 12.
Green, Placing the Horse Before the Cart Another Proposal for Reform, Vol. 44, No. 2, April 1980, Ky. Bench & Bar 12.
Losavio, The Appeal of Computers, Vol. 60, No. 3, Summer 1996 Ky. Bench & Bar 53.
Cited:  St. Luke Hosps., Inc. v. Kopowski, 160 S.W.3d 771, 2005 Ky. LEXIS 134 (Ky. 2005).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Application.
 	3. 	Appeal from Fiscal Court.
1. In General.
Where petition for a writ of prohibition was filed pursuant to CR 76, which clearly applies only to practice and procedure before the Court of Appeals or the Supreme Court, the trial judge had no authority to entertain the petition. Varney v. Varney, 609 S.W.2d 704, 1980 Ky. App. LEXIS 398 (Ky. Ct. App. 1980).
2. Application.
Where plaintiffs filed petition for writ of prohibition under CR 76 with Circuit Court alleging error in resolution establishing public library district under KRS 173.720, court properly dismissed petition since this rule clearly applies only to practice and procedure before the Court of Appeals or Supreme Court. Varney v. Varney, 609 S.W.2d 704, 1980 Ky. App. LEXIS 398 (Ky. Ct. App. 1980).
3. Appeal from Fiscal Court.
Plaintiffs could not juxtapose Const., § 115, which provides for appeal in a judicial action with former KRS 23.030 (repealed) and KRS 23A.010 with this rule in an attempt to provide for a direct appeal from fiscal court to Circuit Court since action by a fiscal court is a legislative action. Varney v. Varney, 609 S.W.2d 704, 1980 Ky. App. LEXIS 398 (Ky. Ct. App. 1980).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Strike Brief (for Failure to Cite to Record), Form 101.31.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Supreme Court, §  103.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Writ of Prohibition, §  9.00.
Rule 76.02.  Perfecting appeals and cross-appeals.
Text
(1)  To perfect an appeal from the circuit court the appellant shall: (a)(i) cause the clerk's notice required by CR 75.07(6) to be transmitted to the clerk of the appellate court or (ii) if the appeal is taken of a case recorded pursuant to CR 98(1), cause the clerk's notice required by paragraph CR 98(3)(c) to be transmitted to the clerk of the appellate court; and (b) file with the clerk of the appellate court the brief required by Rule 76.12.
(2)  When an appeal has been perfected and so noted on the docket book the clerk shall forthwith mail notice of the date of such entry to the attorneys for the parties as shown on the notice of appeal.
(3)  To perfect a cross-appeal the party taking it shall file with the clerk of the appellate court the brief required by Rule 76.12.
History
(Adopted October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981; amended October 1, 1991, effective November 15, 1991; amended July 20, 1993, effective September 1, 1993; amended November 22, 1996, effective January 1, 1997; amended November 13, 2006, effective January 1, 2007; amended November 3, 2010, effective January 1, 2011.)
Annotations

Kentucky Bench & Bar.
Woods, A Time Chart for Kentucky Appellate Practice, Vol. 43, No. 4, October 1979, Ky. Bench & Bar 13.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
NOTES TO DECISIONS

 	1. 	Final Order Following Remand.
 	2. 	Original Appeal.
 		3. 	— Failure to Resolve Questions.
 	4. 	Second Appeal.
1. Final Order Following Remand.
Unless the appellate opinion clearly specifies otherwise, the final order of a trial court following a remand should be brought up for appellate review by an appeal from that order. Gaston v. Commonwealth, 545 S.W.2d 941, 1977 Ky. LEXIS 392 (Ky. 1977) (decided under prior rule).
2. Original Appeal.
3. — Failure to Resolve Questions.
If the appellate court fails to resolve some of the questions raised on the original appeal, they need not be rebriefed and will not be considered as waived. Gaston v. Commonwealth, 545 S.W.2d 941, 1977 Ky. LEXIS 392 (Ky. 1977) (decided under prior rule).
4. Second Appeal.
In perfecting a second appeal after an appellate opinion has failed to resolve one or more claims of error raised on the original appeal, appellant in a criminal case shall not be required to comply with provisions of this section regarding the perfecting of appeals. Gaston v. Commonwealth, 545 S.W.2d 941, 1977 Ky. LEXIS 392 (Ky. 1977) (decided under prior rule).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals from Kentucky District Courts to Circuit Court, §  100.00.
Rule 76.03.  Prehearing conference.
Text
(1)  This Rule, 76.03, applies to all civil actions appealed to the Court of Appeals, except prisoner applications seeking relief relating to confinement or conditions of confinement and appeals from Circuit Court orders determining paternity, dependency, abuse, neglect, domestic violence, juvenile status offense, or involuntary termination of parental rights.
(2)  Upon the filing of a notice of appeal to the Court of Appeals in a civil case to which this rule applies, the clerk of the circuit court shall forthwith transmit a copy of the notice of appeal to the Clerk of the Court of Appeals, together with copies of (a) the docket sheet of the court from which the appeal is taken; (b) the judgment or order sought to be reviewed; and (c) any opinion or findings of the circuit court or administrative agency.
(3)  In any appeal to which this Rule, 76.03, applies, following the filing of the notice of appeal, the running of time for further steps shall not run until so ordered by the Court of Appeals except for the following: (a) the filing of a notice of cross-appeal under Rule 74.01; (b) the filing of a motion to transfer under Rule 74.02; or the filing of a prehearing statement under this Rule, 76.03. Unless otherwise ordered by the Court of Appeals, the full time for such further steps shall be computed from the date of entry of the order stating that no prehearing conference shall be held pursuant to this rule, or from the date of entry of the order reciting the actions taken and the agreements reached by the parties during a prehearing conference held pursuant to this rule.
(4)  Within twenty days after filing the notice of appeal or notice of cross-appeal in the circuit court, each appellant and cross-appellant shall file with the Clerk of the Court of Appeals, with service on all other parties, a prehearing statement, on a form to be supplied by the clerk of the circuit court at the time the notice of appeal is filed, setting forth the following information:
 	(a)  The style of the case and circuit court docket number;
 	(b)  The name, mailing address, and telephone number of each attorney whose appearance is entered in the case, together with the name of the party represented by the attorney;
 	(c)  The name of the judge who presided over the matter being appealed;
 	(d)  The date on which the notice of appeal and the date of which any notice of cross-appeal was filed;
 	(e)  A statement as to whether the matter has been before the Court of Appeals, on a previous occasion, in which case the clerk shall, if necessary, obtain the old record from the clerk of the trial court, and shall place the old record with the new one;
 	(f)  The type of litigation;
 	(g)  A brief description of the claims, defenses, and issues litigated;
 	(h)  A brief statement of the facts and issues proposed to be raised on appeal, including jurisdictional challenges;
 	(i)  A statement, based on counsel's present knowledge, as to whether the appeal involves a question of first impression;
 	(j)  A statement as to whether the determination of the appeal will turn on the interpretation or application of a particular case or statute and, if so, the name of the case or the number of the statute; and
 	(k)  A statement, based upon counsel's present knowledge, as to whether there is pending before the Court of Appeals or the Supreme Court another case arising from substantially the same case or controversy or involving an issue which is substantially the same, similar or related to an issue in this appeal.
(5)  In any civil case to which this rule applies in which the constitutionality of a statute is challenged by any party as an issue in the appeal, a copy of the prehearing statement shall be served upon the Attorney General. The Attorney General may file within 10 days of the filing of the prehearing statement an entry of appearance. If no entry of appearance is filed in such a case by the Attorney General, then no further filings or briefs shall be served on the Attorney General.
(6)  Within ten days after the filing of appellant's or cross-appellant's prehearing statement each appellee or cross-appellee may file with the Clerk of the Court of Appeals, with service on all other parties, a supplemental statement containing any other information needed to clarify the issues on appeal and on cross-appeal, and a statement as to whether in the opinion of counsel, the appeal should be designated a special appeal pursuant to CR 76.05.
(7)  All civil cases shall be reviewed to determine if a prehearing conference would be of assistance to the Court or the parties; and any party may move for a prehearing conference at the time of filing the prehearing statement or supplemental statement. Such a conference may be conducted by a judge of the Court of Appeals or a staff attorney of the Court known as a conference attorney.
(8)  A party shall be limited on appeal to issues in the prehearing statement except that when good cause is shown the appellate court may permit additional issues to be submitted upon timely motion.
(9)  A judge of the Court of Appeals designated by the Chief Judge of the Court of Appeals or a conference attorney designated by the Chief Judge of the Court of Appeals may direct the attorneys for all parties to attend a prehearing conference, in person or by telephone, to be held as soon as practicable after the filing of the prehearing statement.
(10)  The purpose of the conference shall be to consider the possibility of settlement, the simplification of issues, the contents of the record, the time for filing the record and briefs, and any other matters which the judge or conference attorney determines may aid in the handling or disposition of the proceedings.
(11)  At the conclusion of the prehearing conference, the judge or conference attorney shall enter an order reciting the actions taken and the agreements reached by the parties and that order shall govern the subsequent course of the proceedings.
(12)  The comments made during the prehearing conference are confidential, except to the extent disclosed by the prehearing order entered pursuant to CR 76.03(10), and shall not be disclosed by the conference judge or conference attorney nor by counsel in briefs or argument.
(13)  In the event of default by any party in any action required by a prehearing conference order, the Clerk of the Court of Appeals shall issue a notice to the party in default providing a 10-day period within which to file an affidavit showing good cause for the default and including when the required action will be taken.
(14)  Upon failure of a party or attorney to comply with the provisions of this rule or the provisions of the prehearing conference order, the Court of Appeals may assess reasonable expenses caused by the failure, including attorney's fees; assess all or a portion of the appellate costs; or dismiss the appeal.
(15)  A judge who participates in a prehearing conference or becomes involved in settlement discussions pursuant to this rule shall not sit as a member of the panel assigned to hear the appeal.
History
(Adopted October 1, 1991, effective November 15, 1991; amended July 8, 1992, effective August 1, 1992; amended November 22, 1996, effective January 1, 1997; amended December 3, 1998, effective January 1, 1999; amended November 27, 2000, effective February 1, 2001; amended November 13, 2006, effective January 1, 2007; amended August 20, 2018, effective January 1, 2019.)
Annotations

Kentucky Bench & Bar.
Swain, Utilization of Staff Attorneys in the Kentucky Court Of Appeals, Vol. 76, No. 1, January 2012, Ky. Bench & Bar 12.
Cited:  Monticello Co. v. Natural Resources & Envtl. Protection Cabinet, 864 S.W.2d 921, 1993 Ky. App. LEXIS 65 (Ky. Ct. App. 1993); Tetrick v. Frashure, 119 S.W.3d 89, 2003 Ky. App. LEXIS 243 (Ky. Ct. App. 2003); Thomas v. Grange Mut. Cas. Co., 2004 Ky. App. LEXIS 163 (Ky. Ct. App. 2004); McAdam v. Ky. Bar Ass'n, 262 S.W.3d 640, 2008 Ky. LEXIS 203 (Ky. 2008); Bonar v. Waite, Schneider, Bayless & Chesley Co., L.P.A., — S.W.3d —, 2009 Ky. App. LEXIS 201 (Ky. Ct. App. 2009); Wright v. House of Imps., Inc., 381 S.W.3d 209, 2012 Ky. LEXIS 141 (Ky. 2012); Short v. City of Olive Hill, 414 S.W.3d 433, 2013 Ky. App. LEXIS 115 (Ky. Ct. App. 2013).
NOTES TO DECISIONS

 	1. 	Sanctions.
 	2. 	Application.
 	3. 	Prehearing Statement.
1. Sanctions.
The sanctions provided for in subsection (12) of this rule are not to be used as a method of docket control, nor do they justify a hypertechnical reading of the statement of issues requirement in subdivision (3)(i) of this rule. Capital Holding Corp. v. Bailey, 873 S.W.2d 187, 1994 Ky. LEXIS 35 (Ky. 1994).
2. Application.
An informational hearing conducted by the three-judge panel is not controlled by former rule regarding prehearing conferences. Grimes v. Nationwide Mut. Ins. Company/Nationwide Mut. Fire Ins. Co., 705 S.W.2d 926, 1985 Ky. App. LEXIS 629 (Ky. Ct. App. 1985) (decided under prior rule).
3. Prehearing Statement.
It is the responsibility of appellant or his counsel to ensure that a completed prehearing conference statement is timely filed accordance with former rule; failure of the clerk to hand counsel a form is not an acceptable excuse for failure to perform counsel's responsibility. PB & S Chemical Co. v. Eastwood, 736 S.W.2d 359, 1987 Ky. App. LEXIS 562 (Ky. Ct. App. 1987) (decided under prior rule).
The Court of Appeals abused its discretion in dismissing the appellants' appeal for failure to properly file a prehearing statement as required by this rule, where there was no harm to appellee as a result of appellants' error. Crossley v. Anheuser-Busch, Inc., 747 S.W.2d 600, 1988 Ky. LEXIS 25 (Ky. 1988) (decided under prior rule).
Court of Appeals of Kentucky has the discretion to address an issue that the appellee did not raise by prehearing statement if the court so chooses. American Gen. Home Equity, Inc. v. Kestel, 253 S.W.3d 543, 2008 Ky. LEXIS 146 (Ky. 2008).
Because an insured had not moved the appellate court, for good cause, to consider the bad faith claim on review, after having failed to include it in his prehearing statement, the issue was not properly before the court. Best v. West Am. Ins. Co., 270 S.W.3d 398, 2008 Ky. App. LEXIS 300 (Ky. Ct. App. 2008), aff'd, West v. Ky. Ret. Sys., — S.W.3d —, 2010 Ky. App. LEXIS 97 (Ky. Ct. App. 2010).
Appellants preserved for review the issue of the Fiscal Court's authority to enact the ordinances in question, even though appellants'  prehearing statement failed specifically to delineate that issue as required by CR 76.03(8). All the issues in the controversy inextricably involved the authority of a fiscal court to enact the ordinances in question; therefore, appellants substantially complied with CR 76.03(8). Campbell County Fiscal Court v. Nash, — S.W.3d —, 2008 Ky. App. LEXIS 373 (Ky. Ct. App. 2008), aff'd in part, rev'd in part, 345 S.W.3d 811, 2011 Ky. LEXIS 57 (Ky. 2011).
Insurer's claim that the existence of a liability insurance policy with an employer's insurance company on a truck barred recovery of uninsured motorist benefits under a decedent's motor vehicle policy with the insurer was not properly preserved for review because the issue was not presented to the trial court and was not listed as an issue on the insurer's prehearing statement. State Farm Mut. Auto. Ins. Co. v. Slusher, — S.W.3d —, 2009 Ky. App. LEXIS 31 (Ky. Ct. App. 2009), rev'd, 325 S.W.3d 318,  2010 Ky. LEXIS 276 (Ky. 2010).
Although appellant did not specifically mention the summary judgment by name in his prehearing statement, he substantially complied with CR 76.03 by clearly stating the issues upon which the summary judgment was based. York v. Petzl Am., Inc., 353 S.W.3d 349, 2010 Ky. App. LEXIS 173 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 340 (Ky. Dec. 14, 2011).
Although appellants did not correctly identify in their prehearing statement the issue they primarily argued on appeal, as required by CR 76.03, the proper remedy was not dismissal of their appeal or striking their brief because the parties were well aware of what the primary issue was in the case. Jones v. Dougherty, 412 S.W.3d 188, 2012 Ky. App. LEXIS 283 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 625 (Ky. Nov. 13, 2013).
Appellate court was not permitted to consider the defense of the landowner's sovereign immunity because the injured person filed a prehearing statement in which the only issue was whether the court had correctly determined her status as a trespasser and the landowner did not file any motions to expand the scope of the preliminary hearing statement in order for the court to consider the immunity doctrine. Brock v. Louisville Metro Hous. Auth., — S.W.3d —, 2012 Ky. App. LEXIS 286 (Ky. Ct. App. 2012).
In a toxic tort case, a limited review for manifest injustice was conducted because the brief from property owners was substantially deficient both in terms of its contents and its format; the property owners completely disregarded CR 76.12(4)(c)(iv), and none of the issues listed in a prehearing statement appeared to directly correlate with the issues presented in the appeal. The appellate court conducted this limited review, rather than strike the brief. Mullins v. Ashland Oil, Inc., 389 S.W.3d 149, 2012 Ky. App. LEXIS 289 (Ky. Ct. App. 2012).
Although grandparents did not specifically mention the doctrines of res judicata and waiver in their prehearing statement for purposes of their appeal of an award of attorney's fees in their custody dispute, their exceptions to the timeliness of the motions in question directly addressed those issues, such that they were preserved for appeal. Nesselhauf v. Haden, 412 S.W.3d 213,  2013 Ky. App. LEXIS 149 (Ky. Ct. App. 2013).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Checklist for Appeal in Kentucky Court of Appeals, Form 101.01.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Order That No Prehearing Conference be Held, Form 101.12.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Order That Prehearing Conference be Held, Form 101.10.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Supplemental Prehearing Statement, Form 101.09.
Rule 76.04.  Time in which appeals and cross-appeals must be perfected. [Deleted.]
Annotations

Compiler's Notes.
This rule (Adopted October 14, 1977, effective January 1, 1978; amended June 8, 1978, effective July 1, 1978) was deleted by Order of the Supreme Court of October 29, 2004, effective January 1, 2005.
Rule 76.05.  Special appeals of the court of appeals [Deleted.]
Annotations

Compiler's Notes.
This rule (Adopted October 1, 1991, effective November 15, 1991) was deleted by Order of the Supreme Court of November 27, 2000, effective February 1, 2001.
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Rule 76.12.  Briefs.
Text
(1)  When Required.
Unless otherwise directed by the appellate court, before any appeal is taken under submission for final disposition on the merits briefs shall be filed by the respective parties. An appellant or cross-appellant may file a reply brief. No further briefs will be considered without leave of the court. The combining of arguments on an appeal and cross-appeal into one brief is both permitted and encouraged. Should the appellant or appellants fail to file a brief, no brief shall be required of the appellees unless so ordered by the court.
(2)  Time for filing.
 	(a)  Civil cases. In civil cases, including workers' compensation appeals and excluding appeals from Circuit Court orders determining Paternity, Dependency, Abuse, Neglect, Domestic Violence, Juvenile Status Offense, or Involuntary Termination of Parental Rights, the appellant's brief shall be filed with the clerk of the appellate court within 60 days after the date of the notation on the docket of the notification required by Rule 75.07(6). The appellee's brief (or combined briefs, if the appellee is also a cross-appellant) shall be so filed within 60 days after the date on which the appellant's brief was filed. The appellant's reply brief shall be filed within 15 days after the date on which the last appellee's brief was filed or due to be filed. If the appellant is also a cross-appellee, a combined brief may be filed within 60 days after the date on which the last appellee's brief is filed or due to be filed. When a motion for discretionary review has been granted by the Supreme Court, the time in which the movant's brief must be filed shall be computed from the date of entry of the order granting review.
 	(b)  Civil appeals from Circuit Court orders determining Paternity, Dependency, Abuse, Neglect, Domestic Violence, Juvenile Status Offense, or Involuntary Termination of Parental Rights. Appeals in these cases shall be expedited. The appellant's brief shall be filed with the clerk of the appellate court within 30 days after the date of the notation on the docket of the notification required by Rule 75.07(6). The appellee's brief shall be filed within 30 days after the date of filing of the appellant's brief. The appellant's reply brief shall be filed within 10 days after the date of filing of the appellee's brief. Motions for extension of time will not be considered except under extraordinary circumstances.
 	(c)  Criminal cases. The times in which briefs are required to be filed in criminal cases shall be the same as in civil cases, except as follows:
 		(i)  If counsel for the appellant is the Public Advocate of the Commonwealth or the Attorney General of the Commonwealth, or designee, the appellant's brief shall be filed within 60 days after the date on which the record on appeal was received by the clerk of the appellate court (notice of which shall be sent); and
 		(ii)  If counsel for the appellant is someone other than the Public Advocate of the Commonwealth or the Attorney General of the Commonwealth, or designee, the appellee's brief shall be filed within 60 days after the date on which the appellant's brief was filed or within 60 days after the date on which the record on appeal was received by the clerk of the appellate court, whichever is the later.
(3)  Number of copies.
 	(a)  Briefs in the Court of Appeals shall be filed in quintuplicate. In the Supreme Court ten copies shall be filed.
 	(b)  Filing of Electronic Briefs on Diskette or CD-ROM. Any party filing a brief on the merits with the Clerk of the Supreme Court or the Court of Appeals may, and is encouraged to, file with the required copies of the paper brief an electronic brief thereof on a floppy disk or CD-ROM (preferred). The appellate court clerk shall receive and file the floppy disk or CD-ROM with the papers of that case.
 		(i)  All electronic briefs shall be on a 3.5 floppy disk or CD-ROM that can be read via Microsoft Windows and shall contain in a single file all information contained in the paper brief, including the cover, the table of contents, and the certifications, in the same order as the paper brief. The electronic briefs may also contain hypertext links or bookmarks to cases, statutes and other reference materials available on the Internet or appended to the brief.
 		(ii)  An electronic brief must be formatted in Microsoft Word, WordPerfect, or in a pdf document (preferred).
 		(iii)  An electronic brief shall contain a label indicating:
 		 	(a)  The style and docket number of the case,
 		 	(b)  The name of the document contained on the diskette or CD-ROM, and
 		 	(c)  The language format of the document.
(4)  Form and content.
 	(a)  Printed or typewritten brief. In the Supreme Court and Court of Appeals, all briefs may be printed or typewritten. “Printed briefs” are those which have been typeset. A brief produced on a computer printer is considered to be typewritten.
 		(i)  If printed, briefs shall be in black ink on unglazed opaque white paper 61/8 by 9¼ inches in dimension, in type no smaller than 11-point, and enclosed in covers colored as specified in this rule.
 		(ii)  If typewritten, briefs shall be on unglazed white paper 8½ by 11 inches in dimension in black type no smaller than 12 point set at standard width. Typing shall be double spaced and clearly readable. The brief shall have a 1½ inch margin on the left side and a 1 inch margin on all other edges. Briefs shall be enclosed (front and back) in covers colored as specified in this rule. Typewritten briefs shall be securely bound at the left side.
 		(iii)  Covers. All briefs shall be enclosed (front and back) in covers colored as follows: Appellants — red; Appellees — blue; Appellants reply brief — yellow; Amicus curiae — brown; Petitions for Rehearing — green; Response — gray; Other — white. Brief covers shall show the file number(s) of the appeal(s), the file number(s) of the circuit court action(s), a caption containing at least the lead appellants and appellees, the name of the party on whose behalf the brief is submitted, and the certificate required by subsection (6) of this rule. See official forms 24 and 25.
 	(b)  Length.
 		(i)  In the Court of Appeals, unless otherwise ordered by that court, the appellant's brief and the appellee's brief in response shall be limited to 25 pages each, excluding the introduction, statement of points and authorities, exhibits and appendices. Reply briefs shall be limited to five pages each, except that when an appellant is called upon to respond to more than one appellee brief the appellant is permitted up to five additional pages for each additional appellee brief. A brief combining arguments as an appellee and cross-appellant shall be limited to 40 pages. A brief combining an appellant's reply and a cross-appellee brief shall be limited to 30 pages.
 		(ii)  In the Supreme Court, unless otherwise permitted by order of that Court the appellant's brief and the appellee's brief in response shall be limited to 50 pages each, excluding the introduction, statement of points and authorities, exhibits and appendices, and reply briefs shall be limited to 10 pages each. A brief combining arguments on an appeal and cross-appeal to the Supreme Court shall not exceed 65 pages. A brief combining a reply and a response to a cross-appeal shall not exceed 25 pages in length. If the appellant is called upon to respond to more than one appellee's brief, the appellant shall be permitted up to five additional pages for each additional appellee's brief.
 		(iii)  In cases where the death penalty has been imposed, upon motion made at least 20 days prior to the filing deadline, and upon good cause shown, the appellant's brief and the appellee's brief may be extended to no more than 150 pages, excluding the introduction, statement of points and authorities, exhibits and appendices. Upon similar motion, for good cause shown, made at least 5 days prior to the filing deadline, a reply brief may be extended to no more than 25 pages.
 	(c)  Organization and contents — Appellant's brief. The organization and contents of the appellant's brief shall be as follows:
 		(i)  A brief “INTRODUCTION” indicating the nature of the case, and not exceeding two simple sentences, such as, “This is a murder case in which the defendant appeals from a judgment convicting him of 1st-degree manslaughter and sentencing him to 20 years in prison,” or “This is a case in which an insurance company appeals from a judgment construing its policy as applicable, and a co-defendant's policy as not applicable, to the plaintiffs accident claim. Plaintiff also appeals against the co-defendant.” 
 		(ii)  A “STATEMENT CONCERNING ORAL ARGUMENT” indicating whether the appellant desires oral argument and why appellant believes that oral argument would or would not be helpful to the Court in deciding the issues presented. This Statement should be no longer than one brief paragraph. The appellant's statement is not binding on the Court and does not preclude a party's right to file a motion to reconsider the Court's ruling that oral argument will be dispensed with. Failure to include a statement concerning oral argument will be treated as indicating that appellant does not desire oral argument in the appeal.
 		(iii)  A “STATEMENT OF POINTS AND AUTHORITIES,” which shall set forth, succinctly and in the order in which they are discussed in the body of the argument, the appellant's contentions with respect to each issue of law relied upon for a reversal, listing under each the authorities cited on that point and the respective pages of the brief on which the argument appears and on which the authorities are cited. 
 		(iv)  A “STATEMENT OF THE CASE” consisting of a chronological summary of the facts and procedural events necessary to an understanding of the issues presented by the appeal, with ample references to the specific pages of the record, or tape and digital counter number in the case of untranscribed videotape or audiotape recordings, or date and time in the case of all other untranscribed electronic recordings, supporting each of the statements narrated in the summary. 
 		(v)  An “ARGUMENT” conforming to the statement of Points and Authorities, with ample supportive references to the record and citations of authority pertinent to each issue of law and which shall contain at the beginning of the argument a statement with reference to the record showing whether the issue was properly preserved for review and, if so, in what manner. 
 		(vi)  A “CONCLUSION” setting forth the specific relief sought from the appellate court. 
 		(vii)  An “APPENDIX” with appropriate extruding tabs containing copies of the findings of fact, conclusions of law, and judgment of the trial court, any written opinions filed by the trial court in support of the judgment, the opinion or opinions of the court from which the appeal is taken, and any pleadings or exhibits to which ready reference may be considered by the appellant as helpful to the appellate court. The first item of the appendix shall be a listing or index of all documents included in the appendix. The index shall set forth where the documents may be found in the record. The appellant shall place the judgment, opinion, or order under review immediately after the appendix list so that it is most readily available to the court. Except for matters of which the appellate court may take judicial notice, materials and documents not included in the record shall not be introduced or used as exhibits in support of briefs. In workers' compensation cases the appendix shall include the opinions of the Administrative Law Judge, the Workers' Compensation Board and the Court of Appeals.
 		(viii)  Any “INDEX” the appellant may wish to provide.
 	(d)  Organization and contents — Appellee's brief. The organization and contents of the appellee's brief shall be as follows:
 		(i)  A “STATEMENT CONCERNING ORAL ARGUMENT” responsive to appellant's statement indicating why appellee believes that oral argument would or would not assist the Court in deciding the issues presented. 
 		(ii)  A “COUNTERSTATEMENT OF POINTS AND AUTHORITES” similar to the statement required of the appellant by paragraph (4)(c)(iii) of this Rule.
 		(iii)  A “COUNTERSTATEMENT OF THE CASE” stating whether the appellee accepts the appellant's Statement of the Case and, if not, setting forth the matters the appellee considers essential to a fair and adequate statement of the case in accordance with the requirements of paragraph (4)(c)(iv) of this Rule. 
 		(iv)  In “ARGUMENT” conforming to the appellee's Statement of Points and Authorities and to the requirements of paragraph (4)(c)(v) of this Rule with reference to record-references and citations of authority.
 		(v)  An “APPENDIX” with appropriate extruding tabs containing copies of any papers or exhibits, not included in the appellant's brief to which ready reference may be considered by the appellee as helpful to the appellate court. The first item of the appendix shall be a listing or index of all documents included in the appendix. The index shall set forth where the documents may be found in the record. 
 		(vi)  Any “INDEX” the appellee may wish to provide.
 	(e)  Organization and contents — Other briefs. Other briefs permitted by these Rules shall have a “STATEMENT OF POINTS AND AUTHORITIES” conforming to paragraph (4)(c)(iii) of this Rule, shall state the purpose of the brief and the particular issues to which it is directed, and shall contain an ARGUMENT consistent with the requirements of paragraph (4)(c)(v) of this Rule. The brief shall conclude with a statement of the relief sought, if pertinent, and may include an appendix or an index as in the instance of the briefs mentioned in paragraphs (4)(c) and (4)(d) of this Rule. Reply briefs shall be confined to points raised in the briefs to which they are addressed, and shall not reiterate arguments already presented.
Other briefs permitted by these Rules shall have a “STATEMENT OF POINTS AND AUTHORITIES” conforming to paragraph (4) (d) (ii) of this Rule, shall state the purpose of the brief and the particular issues to which it is directed, and shall contain an ARGUMENT consistent with the requirements of paragraph (4) (d) (iv) of this Rule. The brief shall conclude with a statement of the relief sought, if pertinent, and may include an appendix or an index as in the instance of the briefs mentioned in paragraphs (4)(d) and (4)(e) of this Rule. Reply briefs shall be confined to points raised in the briefs to which they are addressed, and shall not reiterate arguments already presented.
 	(f)  Organization and contents — Briefs of five pages or less.
The requirements of this Rule with respect to a “STATEMENT OF POINTS AND AUTHORITIES” shall not apply to any brief of five pages or less.
 	(g)  Form of citations.
All citations of Kentucky Statutes shall be made from the official edition of the Kentucky Revised Statutes and may be abbreviated “KRS.” The citation of Kentucky cases reported after January 1, 1951, shall be in the following form for decisions of the Supreme Court and its predecessor court: Doe v. Roe,  _________  S.W.2d  _________  or  _________  S.W.3d  _________  (Ky. [date]), or for reported decisions of the present Court of Appeals, Doe v. Roe,  _________  S.W.2d  _________  or  _________  S.W  _________  .3d (Ky. App. [date]). Case names may be italicized or underlined.
(5)  Service of briefs on adverse parties and courts from which appeals have been taken.
Before filing any brief in the appellate court a party shall serve, in the manner provided by CR 5.02, a copy of it on each adverse party to the appeal and on the judge whose decision is under review. In criminal cases both the defendant and the Attorney-General also shall serve copies of their briefs on the Commonwealth's Attorney of the district in which the case was tried.
(6)  Certificate required.
Every brief shall bear on the front cover a signed statement, in accordance with Rule 5.03, by the attorney or party that service has been made as required by this Rule, which statement shall identify by name the persons so served. Except for briefs on appeals from the Court of Appeals to the Supreme Court, the statement shall further certify that the record on appeal has been returned to the clerk of the trial court or that it was not withdrawn by the party filing the brief. The name or names of the attorneys submitting a brief and responsible for its contents shall appear following its “Conclusion.”
(7)  Amicus curiae briefs.
A brief for an amicus curiae shall not be filed except on order of the appellate court pursuant to a motion specifying with particularity the nature of the movant's interest, the points to be presented, and their relevance to the disposition of the case. Payment of the filing fee specified in Rule 76.42(2)(a) shall be required with a motion for leave to file an amicus curiae brief and said motion shall be filed within fifteen (15) days of the filing of appellant's brief. An amicus curiae brief shall not exceed fifteen (15) pages, shall not contain appendices and shall be tendered with the motion.
(8)  Penalties.
 	(a)  A brief may be stricken for failure to comply with any substantial requirement of this Rule 76.12.
 	(b)  If the appellant's brief has not been filed within the time allowed, the appeal may be dismissed.
 	(c)  If the appellee's brief has not been filed within the time allowed, the court may: (i) accept the appellant's statement of the facts and issues as correct; (ii) reverse the judgment if appellant's brief reasonably appears to sustain such action; or (iii) regard the appellee's failure as a confession of error and reverse the judgment without considering the merits of the case.
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1. Purpose.
Compliance with CR 76.12(4)(c)(v) permits a meaningful and efficient review by directing the reviewing court to the most important aspects of the appeal: what facts are important and where they can be found in the record; what legal reasoning supports the argument and where it can be found in jurisprudence; and where in the record the preceding court had an opportunity to correct its own error before the reviewing court considers the error itself; the record that arrives on the desk of the judges of the reviewing court is entirely unknown to them, to do justice, the reviewing court must become familiar with that record, and appellate advocates must direct the court to those portions of the record which matter to their argument. Hallis v. Hallis, 328 S.W.3d 694, 2010 Ky. App. LEXIS 175 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 398 (Ky. Jan. 14, 2011).
Rules are not only a matter of judicial convenience; they help assure the reviewing court that the arguments are intellectually and ethically honest, and adherence to those rules reduces the likelihood that the advocates will rely on red herrings and straw-men arguments—typically unsuccessful strategies. Adherence enables opposing counsel to respond in a meaningfully way to the arguments so that dispute about the issues on appeal is honed to a finer point. Hallis v. Hallis, 328 S.W.3d 694, 2010 Ky. App. LEXIS 175 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 398 (Ky. Jan. 14, 2011).
2. Failure to Brief.
The trial court's determination of those issues not briefed upon appeal is ordinarily affirmed. Milby v. Mears, 580 S.W.2d 724, 1979 Ky. App. LEXIS 400 (Ky. Ct. App. 1979).
An appellant's failure to discuss particular errors in his brief is the same as if no brief at all had been filed on those issues. Milby v. Mears, 580 S.W.2d 724, 1979 Ky. App. LEXIS 400 (Ky. Ct. App. 1979).
Even when briefs have been filed, a reviewing court will generally confine itself to errors pointed out in the briefs and will not search the record for errors. Milby v. Mears, 580 S.W.2d 724, 1979 Ky. App. LEXIS 400 (Ky. Ct. App. 1979).
This rule merely provides penalty options which an appellate court may, in its discretion, impose for failure to file a brief and Supreme Court would not reverse simply because the Court of Appeals did not consider the failure to file brief as a confession of error. Kupper v. Kentucky Bd. of Pharmacy, 666 S.W.2d 729, 1983 Ky. LEXIS 279 (Ky. 1983).
Appellee's failure to file a position statement was regarded as a confession of error in a special appeal and the judgment was reversed without considering the merits of the case. Louisville & Jefferson County Human Relations Com. ex rel. Duke v. Mr. Maid, Inc., 828 S.W.2d 679, 1992 Ky. App. LEXIS 89 (Ky. Ct. App. 1992).
An appellant was not entitled to a reversal by default under CR 76.12(8)(c) when the Commonwealth failed to file a brief or response to his appeal in circuit court, since CR 76.12(8)(c) provides for automatic reversal only in Court of Appeals and Supreme Court cases, providing only for discretionary relief in circuit court appeals; CR 72 governs circuit court appeals. Blades v. Commonwealth, 957 S.W.2d 246, 1997 Ky. LEXIS 134 (Ky. 1997).
Kentucky corporation's failure to file a brief on appeal did not preclude the appellate court from reviewing the delinquency certificate purchaser's argument on appeal that the trial court erred in denying its request for attorney fees, as it was in the appellate court's discretion whether or not to impose a penalty for failure to file a brief and it could conclude that reversal was not warranted solely for the failure to file one. Flag Drilling Co. v. Erco, Inc., 156 S.W.3d 762, 2005 Ky. App. LEXIS 20 (Ky. Ct. App. 2005).
Under circumstances in which appellee mother failed to file a brief in the father's appeal of a child support order, CR 76.12(8)(c) permits the court to reverse the judgment if the appellant's brief reasonably appears to support such a result. Plattner v. Plattner, 228 S.W.3d 577, 2007 Ky. App. LEXIS 198 (Ky. Ct. App. 2007).
Seller being sued in a small claims action could have its statement of facts adopted pursuant to CR 76.12(8)(c) since the buyer had not filed an appellee's brief. However, that did not mean that the appellate court had to rule for the seller, who was not entitled to judgment in its favor. Northern Tool & Equip., Inc. v. Durbin, 392 S.W.3d 424, 2013 Ky. App. LEXIS 18 (Ky. Ct. App. 2013).
When a spouse chose not to file an appellee brief in a domestic violence case, the appellate court elected not to exercise any penalty because the court assumed that the spouse elected not to file a brief in that the spouse also disagreed with the lower court's issuance of a domestic violence order. Moore v. Moore, 2016 Ky. App. LEXIS 175 (Ky. Ct. App. 2016), review denied, — S.W.3d —, 2017 Ky. LEXIS 44 (Ky. Feb. 9, 2017).
3. Time for Filing.
Where the appellee fails to file his brief on time, the appellate court accepts the appellant's statement of the facts and issues as correct, except to the extent the facts are inconsistent with those found by the commissioner that the appellate court determines are not clearly erroneous. Tuskos Engineering Corp. v. Tuskos, 676 S.W.2d 794, 1984 Ky. App. LEXIS 436 (Ky. Ct. App. 1984).
In action by employee against employer, insurance carrier and special fund as enforcement action to require employer to pay off balance of workers' compensation award where employer and insurance carrier failed to file their appellee's brief within the time specified in subdivision (2)(a) of this rule and the explanation furnished when their brief was tendered was unsatisfactory and was not accepted, their arguments were preserved by reason of brief filed on behalf of the special fund and thus none of the penalties provided in subdivision (8)(c) for failure to file within the time allowed are appropriate and their briefs were permitted to be filed. Mastin v. Liberal Markets, 674 S.W.2d 7, 1984 Ky. LEXIS 262 (Ky. 1984).
4. — Extension.
Because of the numerous and frequent changes in the court rules due to the restructuring of the judicial system, and the confusing inclusion of the computation of time for filing briefs in CR 76.20(9) rather than in this rule, an error by an attorney in filing a request for an extension of time to file his brief four (4) days later was excusable. Louisville Memorial Gardens v. Commonwealth Dep't of Transp., 579 S.W.2d 618, 1979 Ky. LEXIS 239 (Ky. 1979).
Where the employer missed the filing deadline for filing a petition of review of the workers' compensation decision in the appellate court and, thereafter, filed a motion for enlargement of time, the employer was not entitled to an enlargement of time under CR 73.02(2), 76.20(2)(c) or  76.25(2) and was not entitled to flexible treatment under CR 76.12(8)(b); although  CR 76.20(2)(c) permitted  an extension of the time for filing a motion for discretionary review before it expired, CR 73.02(1)(d) provided  the only basis for enlarging the period for taking an appeal after the time for doing so expired, and the employer failed to show excusable neglect under CR 73.02(1)(d). AK  Steel Corp. v. Carico, 122 S.W.3d 585, 2003 Ky. LEXIS 250 (Ky. 2003).
5. Dismissal of Appeal.
An appeal may be dismissed when the appellant fails to file a brief in support of his position. Milby v. Mears, 580 S.W.2d 724, 1979 Ky. App. LEXIS 400 (Ky. Ct. App. 1979).
It was within an appellate court's discretion to determine that dismissal of defendant inmate's appeal due to technical violations of CR 76.12(4)(c)(v) was not warranted. Simmons v. Commonwealth, 232 S.W.3d 531, 2007 Ky. App. LEXIS 292 (Ky. Ct. App. 2007).
6. Reply Brief.
Where appellant had failed to brief a particular point in his initial appellate brief, but, following appellee's discussion of the issue in his brief, answered it in his reply brief, appellee would not be prejudiced by a consideration of the issue on appeal and appellant would be permitted to proceed on the point. Milby v. Mears, 580 S.W.2d 724, 1979 Ky. App. LEXIS 400 (Ky. Ct. App. 1979).
The purpose of subdivision (4)(c)(iv) of this rule is to save the appellate court the time and trouble of having to search the entire record to ensure the appeal was indeed properly preserved, and even though a party omitted the reference in his original brief, he did insert the necessary references in his reply brief to correct the omission, and this serves the very purpose for which this subdivision was enacted; therefore, a reply brief may be used to both supplement an appellant's original brief and to correct a procedural defect related to subdivision (4)(c)(iv) of this Rule. Hollingsworth v. Hollingsworth, 798 S.W.2d 145, 1990 Ky. App. LEXIS 159 (Ky. Ct. App. 1990).
Since appellant made an attempt in its reply brief to correct its violation of CR 76.12(4)(c)(v), which justified dismissal of the appeal, the court accepted appellant's minimal compliance with the rule and reviewed the issues that were preserved. Kuhlman Elec. Corp. v. Chappell, 2005 Ky. App. LEXIS 252 (Ky. Ct. App. 2005), rehearing denied, Kuhlman Elec. Corp. v. Amerisure Mut. Ins. Co., 2006 Ky. App. LEXIS 24 (Ky. Ct. App. 2006), aff'd, 304 S.W.3d 8, 2009 Ky. LEXIS 252 (Ky. 2009).
As appellants attempted to raise new allegations of error in their reply brief which were not contained in the brief, pursuant to CR 76.12(4)(e) such issues were disregarded, as appellees had no opportunity to respond to them. Indian Ridge Props. v. Schwartz, LLC No. 1, — S.W.3d —, 2011 Ky. App. LEXIS 223 (Ky. Ct. App. 2011), review denied, Indian Ridge Props. v. Schwartz, LLC No. 1, — S.W.3d —, 2012 Ky. LEXIS 277 (Ky. Sept. 12, 2012).
7. Inclusion of Exhibits.
It was improper for the respondents to include as “exhibits,” appended to their brief on appeal, certain items that were not in the transcript of evidence that was introduced at the trial, since those items were not technically exhibits and therefore would not be considered by the court on appeal. Croley v. Alsip, 602 S.W.2d 418, 1980 Ky. LEXIS 242 (Ky. 1980).
Bank's claim, on appeal of a denial of its request to vacate a foreclosure judgment obtained in its favor in order to add an indispensable party, lacked any evidentiary support where a document from a bankruptcy court that allegedly supported the bank's position was not part of the record on appeal; accordingly, it could not be considered pursuant to CR 76.12(4)(c)(vii). U.S. Bank, NA v. Hasty, 232 S.W.3d 536, 2007 Ky. App. LEXIS 284 (Ky. Ct. App. 2007).
Documents attached to owners'  reply brief which were not included in the record on appeal were improper and were stricken. Godman v. City of Fort Wright, 234 S.W.3d 362, 2007 Ky. App. LEXIS 317 (Ky. Ct. App. 2007).
Appellate counsel adequately presented a jury pool question on appeal; under CR 76.12(4)(b)(vii), counsel could not supplement the record with new factual support. Goins v. Commonwealth, — S.W.3d —, 2012 Ky. App. LEXIS 220 (Ky. Ct. App. 2012).
In a case concerning the validity of an arbitration agreement, an appellate court did not consider an initial admission agreement because the document was not in a circuit court's record, and a copy in a brief did not bear the pagination of an item that was in the record below. Kindred Nursing Ctrs., L.P. v. Leffew, 398 S.W.3d 463, 2013 Ky. App. LEXIS 64 (Ky. Ct. App. 2013).
8. Length.
The 50-page limitation on an appellant's brief in the Supreme Court does not violate a criminal defendant's right to effective assistance of counsel. Harston v. Commonwealth, 638 S.W.2d 700, 1982 Ky. LEXIS 292 (Ky. 1982).
Counsel's inclusion of the entirety of a 78-page rejected brief as an “appendix” in his follow-up brief was a violation of this rule, disrespectful, and contemptuous of the court's order. Hogg v. Commonweath, 848 S.W.2d 449, 1992 Ky. App. LEXIS 232 (Ky. Ct. App. 1992).
Defendant was not entitled to file a brief in excess of 50 pages, even though his case was complex, as demonstrated by the length of the court's opinion. Use of concise language and careful editing enabled defendant's counsel in the space of 50 pages permitted by CR 76.12(4)(b)(ii), to present adequately all potentially meritorious issues. Parker v. Commonwealth, 291 S.W.3d 647, 2009 Ky. LEXIS 91 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 333 (Ky. Aug. 27, 2009), cert. denied, Parker v. Kentucky, 559 U.S. 910, 130 S. Ct. 1293, 175 L. Ed. 2d 1084, 2010 U.S. LEXIS 1004 (2010).
9. — Death Penalty Cases.
The limitation on briefs of 50 pages pursuant to this rule does not deny a full and fair hearing of all the issues. Sanborn v. Commonwealth, 975 S.W.2d 905, 1998 Ky. LEXIS 93 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 133 (Ky. 1998), cert. denied, 526 U.S. 1025, 119 S. Ct. 1266, 143 L. Ed. 2d 361, 1999 U.S. LEXIS 2005, 67 U.S.L.W. 3586 (1999).
The 50 page limit for briefs in death penalty cases does not deny a defendant a full and fair opportunity to present his claims since counsel can request leave to exceed the page limit. Bowling v. Commonwealth, 981 S.W.2d 545, 1998 Ky. LEXIS 134 (Ky. 1998), cert. denied, 527 U.S. 1026, 119 S. Ct. 2375, 144 L. Ed. 2d 778, 1999 U.S. LEXIS 4277, 67 U.S.L.W. 3772 (1999).
10. Untranscribed Tapes.
Certifying the untranscribed tapes made at hearings is an effective method of keeping expenses down for an appellant and producing a record for review; however, those tapes so used must be clearly audible and as accessible to the reviewing judges as a typed transcript. Substitution of the tapes of the hearing in lieu of a transcript does not lessen the appellant's burden in providing the Court of Appeals a record to review. Ventors v. Watts, 686 S.W.2d 833, 1985 Ky. App. LEXIS 538 (Ky. Ct. App. 1985).
The Court of Appeals will not search a record for testimony where no reference to the transcript is furnished — this encompasses the failure of a party to cite to the court digital counter numbers on an untranscribed tape to support his position. Ventors v. Watts, 686 S.W.2d 833, 1985 Ky. App. LEXIS 538 (Ky. Ct. App. 1985).
Where the evidentiary transcript in an appeal consisted of a single untranscribed video tape recording, and where appellant failed to include in the “statement of the case” and “argument” portions of his brief any references whatsoever to the specific places in the video tape recording which provided evidentiary support for the factual statements made in his brief, as required by subdivisions (4)(c)(ii) and (iii) of this rule, and by CR 98(4)(a), the court elected to dispose of the appeal solely upon the contents of the parties' briefs and refused to search the video tape recordings. Robbins v. Robbins, 849 S.W.2d 571, 1993 Ky. App. LEXIS 41 (Ky. Ct. App. 1993).
11. Briefs Not Required.
In an appeal by the plaintiff from the granting of a summary judgment for the defendant where full memoranda had been filed in the trial court and any new authority could have been cited at the informational hearing, the appellate court was within its authority in ordering a special appeal and not entertaining briefs pursuant to subsection (1) of this rule. Grimes v. Nationwide Mut. Ins. Company/Nationwide Mut. Fire Ins. Co., 705 S.W.2d 926, 1985 Ky. App. LEXIS 629 (Ky. Ct. App. 1985).
Since the prison officials, the appellees, in a prison disciplinary case failed to file a brief, the reviewing court could have under CR 76.12(8) treated the failure as a confession of error and simply reversed the trial court's judgment denying the inmate's request for a declaratory judgment. However since the issues that the inmate raised about the prison disciplinary process were likely to reoccur, the appellate court could decide to address those issues more fully. Foley v. Haney, 345 S.W.3d 861, 2011 Ky. App. LEXIS 183 (Ky. Ct. App. 2011).
12. Failure of Appellee to File Brief.
Where on its appeal from the Circuit Court the department of public safety filed a brief but the licensee did not, the failure was taken as a confession of error and the judgment reversed without considering the merits. Commonwealth Dep't of Public Safety v. Skiadas, 454 S.W.2d 110, 1970 Ky. LEXIS 270 (Ky. 1970) (decided under prior rule).
Where appellee failed to file a brief, the judgment from which the appeal was prosecuted was reversed. Hardin v. Hardin, 469 S.W.2d 57, 1971 Ky. LEXIS 286 (Ky. 1971) (decided under prior rule).
Where husband in a divorce proceeding had notice that the cause was appealed but instead of responding thereto he dismissed his attorney and continued in his lethargy for five additional months with the excuse that a reply would involve expense among “other difficulties,” his failure to reply was properly regarded as a confession of error and judgment was reversed without consideration of the merits of the case. Hoffman v. Hoffman, 553 S.W.2d 474, 1977 Ky. App. LEXIS 746 (Ky. Ct. App. 1977) (decided under prior rule).
Pursuant to subdivision (8)(c)(i) of this rule, the court accepts the appellant's statement of the facts and issues as correct where the appellee fails to file a brief; however, where those facts conflict with findings of fact by the trial court, the appellate court may accept them only where it can say that the trial court's findings are clearly erroneous. Whicker v. Whicker, 711 S.W.2d 857, 1986 Ky. App. LEXIS 1183 (Ky. Ct. App. 1986).
Because the issues of whether a domestic relations order was a final judgment and whether appellant was entitled to CR 60.02 relief relating to such an order were issues of first impression and merited a substantive consideration, the no penalties should have been imposed based on appellee's failure to file a brief. Roberts v. Bucci, 218 S.W.3d 395, 2007 Ky. App. LEXIS 82 (Ky. Ct. App. 2007).
In an action involving a domestic violence order (DVO) obtained by a wife against a husband, the wife was not penalized under CR 76.12(8)(c) for not filing a brief in the husband's appeal as such conduct was consistent with her expressed desire to have the DVO vacated. Ruby v. Ruby, — S.W.3d —, 2009 Ky. App. LEXIS 11 (Ky. Ct. App. 2009), review denied, — S.W.3d —, 2009 Ky. LEXIS 266 (Ky. May 13, 2009).
On appeal of the order holding appellant former husband in contempt for violating an amended domestic violence order, his former wife did not file an appellee brief in the matter. The Court of Appeals of Kentucky declined to impose any sanctions pursuant to CR 76.12(8)(c), but instead considered the merits of the appeal. Stinson v. Stinson, 381 S.W.3d 333, 2012 Ky. App. LEXIS 202 (Ky. Ct. App. 2012).
13. — Acceptance of Appellant's Statements.
In divorce action where mother appealed denial of increase in child support where the appellee filed no brief and former rule provided that the court would accept the appellant's statement of the facts as correct if appellee failed to file a brief, statement would be accepted from mother that $60 a month was needed to support her child, rather than the $25 a month she was receiving from the child's father. Barker v. Barker, 471 S.W.2d 701, 1971 Ky. LEXIS 245 (Ky. 1971) (decided under prior rule).
Where appellees failed to file a brief, Court of Appeals elected to accept appellant's statement of fact and issues as correct but decided the case on questions of law, not of fact. Hall v. Hamlin, 484 S.W.2d 853, 1972 Ky. LEXIS 157 (Ky. 1972) (decided under prior rule).
In a family law case, because a mother did not file an appellate brief, the appellate court was able to take the factual statements of a father as true. Caskey v. Caskey, 328 S.W.3d 220, 2010 Ky. App. LEXIS 219 (Ky. Ct. App. 2010).
14. — Reversal on Adequacy of Appellant's Brief.
Where, upon the department of public safety's appeal from the Circuit Court's order setting aside the department's revocation of the appellee's license, the appellee did not file a brief and the department's brief appeared to sustain a reversal of the circuit court judgment, the judgment was reversed. Commonwealth, Dep't of Public Safety v. Bell, 453 S.W.2d 751, 1970 Ky. LEXIS 341 (Ky. 1970) (decided under prior rule).
Where the defendant did not file a brief, the provisions of former rule providing penalties for failure to comply with rules relating to briefs were invoked against him and the judgment was reversed with directions for a new trial on the issue of damages only. Johnson v. McAllister, 455 S.W.2d 563, 1970 Ky. LEXIS 262 (Ky. 1970) (decided under prior rule).
Where the husband failed to file a brief and the wife's brief reasonably appeared to sustain a reversal of the judgment, former rule providing penalties for failing to comply with rules regarding briefs was invoked and the judgment was reversed. Cleaver v. Cleaver, 458 S.W.2d 454, 1970 Ky. LEXIS 176 (Ky. 1970) (decided under prior rule).
Where a family court denied a wife's claims upon finding that she did not provide sufficient proof of breach of the separation agreement, which had been incorporated into the decree of dissolution, and her brief reasonably appeared to sustain her position, a reversal of the family court judgment was warranted because the husband had failed to file a brief pursuant to CR 76.12(8)(c); the family court judge's findings of fact were deemed clearly erroneous under CR 52.01, as they were conclusory and vague and not supported by the evidence. Bailey v. Bailey, 231 S.W.3d 793, 2007 Ky. App. LEXIS 281 (Ky. Ct. App. 2007).
Girlfriend did not file a brief, and thus the rule permitted the panel to reverse the order if the boyfriend's brief reasonably appeared to support such a result, but the court did not believe his brief justified the reversal he sought. Erwin v. Cruz, 423 S.W.3d 234, 2014 Ky. App. LEXIS 19 (Ky. Ct. App. 2014).
15. — Confession of Error.
Where on its appeal from the circuit court the department of public safety filed a brief but the licensee did not, the failure was taken as a confession of error and the judgment reversed without considering the merits. Commonwealth Dep't of Public Safety v. Skiadas, 454 S.W.2d 110, 1970 Ky. LEXIS 270 (Ky. 1970) (decided under prior rule).
Where husband in a divorce proceeding had notice that the cause was appealed but instead of responding thereto he dismissed his attorney and continued in his lethargy for five (5) additional months with the excuse that a reply would involve expense among “other difficulties,” his failure to reply was properly regarded as a confession of error and judgment was reversed without consideration of the merits of the case. Hoffman v. Hoffman, 553 S.W.2d 474, 1977 Ky. App. LEXIS 746 (Ky. Ct. App. 1977) (decided under prior rule).
Since CR 76.36 contains no statement concerning confession of error, nor does it refer to CR 76.12(8)(c), confession of error is not applicable in a case arising under CR 76.36(7). Further, because the option of finding a confession of error pursuant to CR 76.12(8)(c) was discretionary, the two appellees could not be deemed to have confessed judgment by failing to file their appellate briefs. Estate of Cline v. Weddle, 250 S.W.3d 330, 2008 Ky. LEXIS 101 (Ky. 2008).
14. Reversal on Adequacy of Appellant's Brief.
Mother failed to comply with civil rules because her brief failed to expressly state where she preserved the issues raised on appeal, and her attempts to remedy this omission in her reply brief was not technically compliant. K.M.J. v. Cabinet for Health & Family Servs., 503 S.W.3d 193, 2016 Ky. App. LEXIS 183 (Ky. Ct. App. 2016).
16. Failure of Attorney to File Brief.
17. — Fine.
Where a fine was imposed on an attorney as a sanction for his failure to file the brief in compliance with the previous order, the attorney was entitled to notice of the proposed action against him and to have an opportunity to present to the court extenuating circumstances which might excuse his delinquency or lessen the amount of the penalty; the fact that the attorney had the opportunity to, and did, state in his motion for additional time to file the brief, a reason that he was unable to complete the brief within the time specified, was not a sufficient substitute for an opportunity to be heard and to present a defense when sanctions are proposed, and the fact that the 90-day extension order contained the language that no further extension of time would be granted did not constitute a notice to the attorney that sanctions would be applied to him if he failed to comply with the order. In re Marshall, 734 S.W.2d 472, 1987 Ky. LEXIS 223 (Ky. 1987).
The Court of Appeals may not impose a fine against an attorney for the failure to timely file a brief unless notice is given and an opportunity to be heard is granted, and the motion is considered by a panel of the court. In re Marshall, 734 S.W.2d 472, 1987 Ky. LEXIS 223 (Ky. 1987).
18. Failure to Preserve Error.
Since for errors to be considered for appellate review they must be precisely preserved and identified in the lower court, the giving of an instruction on contributory negligence did not preserve the error of a failure to give an instruction on comparative negligence. Skaggs v. Assad, 712 S.W.2d 947, 1986 Ky. LEXIS 282 (Ky. 1986).
Appellate court did not address an issue upon the merits because the appellant did not cite the court to the appellant's preservation of the issue as required by CR 76.12(4)(c), nor did it provide citations to any of the evidence in the record which allegedly supported the argument. Monumental Life Ins. Co. v. Dep't of Revenue, 294 S.W.3d 10, 2008 Ky. App. LEXIS 207 (Ky. Ct. App. 2008), rehearing denied, 2008 Ky. App. LEXIS 340 (Ky. Ct. App. 2008), cert. denied, Monumental Life Ins. Co. v. Ky. Dep't of Revenue, 559 U.S. 1037, 130 S. Ct. 2062, 176 L. Ed. 2d 414, 2010 U.S. LEXIS 2866 (2010).
Even though a mother failed to preserve error due to noncompliance with CR 76.12(4)(c)(v) and failed to request review under CR 61.02, the manifest injustice standard of review was applied to a child support modification case given the oddly-timed circumstances of this appeal relative to the rendering of the decision in Artrip v. Noe, 311 S.W.3d 229, 2010 Ky. LEXIS 81 (Ky. 2010). The evidence showed that a child would not have suffered an injustice by a minimal increase in child support that occurred after a trial court took into account that the child was receiving government benefits for his mother's disability. Hudson v. Hudson, — S.W.3d —, 2010 Ky. App. LEXIS 243 (Ky. Ct. App. 2010).
Because the issue did not appear to have been preserved for purposes of CR 76.12(4)(c)(v), the court had to determine whether the client showed that the trial court committed palpable error under CR 61.02 in extending its grant of summary judgment to all clients. Abel v. Austin, — S.W.3d —, 2010 Ky. App. LEXIS 96 (Ky. Ct. App. 2010).
Appellant's brief failed to include a statement on how he preserved an issue for appeal as required by CR 76.12(4)(c)(v). Killian v. Tunacakes Props., — S.W.3d —, 2012 Ky. App. LEXIS 8 (Ky. Ct. App. 2012).
There was nothing for the appellate court to review because appellant did not ask the trial court to make specific findings for three of the claims raised on appeal, and did not ask the trial court to consider a lesser punishment for contempt on the fourth claim. J. K. v. N.J.A., 397 S.W.3d 916, 2013 Ky. App. LEXIS 59 (Ky. Ct. App. 2013).
19. Reference on Brief to Issues.
Where mother of deceased infant alleged that the trial court erred in ruling that she could not call 12 witnesses during her case in chief, other than statement that the ruling occurred during a conference in chambers, the mother has not specifically referred in her brief to where in the record the issue was properly preserved, as required under subsection (4)(c)(iv) of this rule. Reffitt v. Hajjar, 1994 Ky. App. LEXIS 57 (Ky. Ct. App. 1994), op. withdrawn, substituted op., 892 S.W.2d 599, 1994 Ky. App. LEXIS 111 (Ky. Ct. App. 1994), op. withdrawn, substituted op., Reffitt v. Hajjar, 1994 Ky. App. LEXIS 117 (Ky. Ct. App. 1994).
Where a trial court dismissed plaintiffs' malpractice suit on summary judgment, the appellate court declined to dismiss plaintiffs' appeal on grounds their brief failed to comply with CR 76.12(4)(c)(v) because it did not show whether the issues were properly preserved for review, as such dismissal was discretionary, not mandatory, and the trial court had clearly erred in granting defendant summary judgment. Horn v. Thomas, — S.W.3d —, 2004 Ky. App. LEXIS 306 (Ky. Ct. App. 2004).
Dismissal for failure to comply with CR 76.12(4)(c)(v) is discretionary, not mandatory, especially in appeals from summary judgment, because the trial court proceeding did not continue to fruition. Horn v. Thomas, — S.W.3d —, 2004 Ky. App. LEXIS 306 (Ky. Ct. App. 2004).
Where a 42 U.S.C.S. 1983 claimant devoted a mere two paragraphs of her brief to the very large question of whether the Due Process Clause of U.S. Const. amend. XIV protected her interest in being a candidate and only referred to a single federal district court opinion in support of the assertion, the argument did not comply with CR 76.12(4)(c)(v) and the appellate court declined to address it. Cook v. Popplewell, 394 S.W.3d 323, 2011 Ky. LEXIS 174 (Ky. 2011).
Appellant's reference to the filing of the notice of appeal was not sufficient to meet the requirement set forth in CR 76.12(4)(c)(v), because while he did include the front page of the non-wage garnishment and the motion to intervene filed by his parents in the appendix to his brief, he did not include any other documentary records to support his statements that the issues he raised were properly preserved. Fortwengler v. Fortwengler, — S.W.3d —, 2012 Ky. App. LEXIS 295 (Ky. Ct. App. 2012), review denied and ordered not published, — S.W.3d —, 2013 Ky. LEXIS 671 (Ky. Dec. 11, 2013).
20. Failure to Cite to the Record.
Although the ex-husband's brief violated CR 76.12 because it contained insufficient citation to the enormous trial court record, rather than striking the brief, the court chose to give little credence to the arguments by either party that were not supported by a conforming citation to the record. Smith v. Smith, 235 S.W.3d 1, 2006 Ky. App. LEXIS 36 (Ky. Ct. App. 2006).
Where defendant's reply brief pointed only to nearly two hours of trial testimony to support his contention that his statement to the police entitled him to facilitation instructions, such a citation inviting a reviewing court to view two hours of testimony to find defendant's point was insufficiently specific under CR 76.12(4)(c)(iv). Dixon v. Commonwealth, 263 S.W.3d 583, 2008 Ky. LEXIS 138 (Ky. 2008), rehearing denied, 2008 Ky. LEXIS 232 (Ky. 2008).
Since defendant's brief revealed that all but one alleged error was preserved or argued to be palpable, defendant had substantially complied with the provisions of CR 76.12. The one issue not immediately evident in defendant's brief could be determined from the record, and the court decided to exercise its discretion not to strike the brief. Sanderson v. Commonwealth, 291 S.W.3d 610, 2009 Ky. LEXIS 96 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 388 (Ky. Oct. 1, 2009).
Father's appellate brief deviated significantly from the format in CR 76.12, in that it included no citations to the record and had no statement of preservation of the issues he raised on appeal. Hallis v. Hallis, 328 S.W.3d 694, 2010 Ky. App. LEXIS 175 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 398 (Ky. Jan. 14, 2011).
21. Motion to Dismiss.
Where, contained in an appeal, there was an appeal from the original, finalized judgment and an appeal from an order overruling a motion to vacate the judgment, a motion to dismiss the appeal on the ground that appellant's brief was not timely filed was without merit because the time for filing brief was suspended during the pendency of the motions to dismiss. Fruchtenicht v. United States Fidelity & Guaranty Co., 451 S.W.2d 835, 1969 Ky. LEXIS 20 (Ky. 1969) (decided under prior rule).
Appeal from a final judgment was subject to dismissal, where appellant, who was an attorney, failed to comply with minimum standards of CR 76.12; appellant wholly failed to set forth his contentions with respect to each issue of law relied upon for reversal, listing under each the authorities cited on that point and the respective pages of the brief on which the argument appeared and on which the authorities were cited. Craig v. Kulka, 380 S.W.3d 546, 2012 Ky. App. LEXIS 179 (Ky. Ct. App. 2012).
Failure to serve briefs upon some appellees did not warrant dismissal of the appeal because they received copies without much delay and no cognizable harm or prejudice resulted. Boegh v. Bank of Okla., 394 S.W.3d 917, 2013 Ky. App. LEXIS 28 (Ky. Ct. App. 2013).
22. Principles and Authorities.
Appeal was dismissed where table of contents and authorities did not set forth each principle of law discussed, statement of questions was not in proper format, there were no page references to transcript in statement of facts, and argument was not divided under subheadings for each question presented. Yocom v. Jackson, 502 S.W.2d 524, 1973 Ky. LEXIS 78 (Ky. 1973) (decided under prior rule).
To the extent that a death row inmate's appellate brief failed to comply with CR 76.12 in that it did not set forth a statement of points and authorities, it was procedurally defaulted and not reviewable in habeas corpus proceedings absent a showing of cause and prejudice, which was not made. Sanborn v. Parker, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 44697 (W.D. Ky. 2005), aff'd, — F. Supp. 2d —, 2007 U.S. Dist. LEXIS 10747 (W.D. Ky. 2007).
23. Statement of Questions Presented.
Where the questions concerning whether the trial court should have granted a directed verdict were not stated as clearly and succinctly as desired, the general questions were in sufficient compliance with the rule. Jones v. Commonwealth, 463 S.W.2d 936, 1970 Ky. LEXIS 662 (Ky. 1970) (decided under prior rule).
Given the voluminous record of evidence, which the court of appeals was not obligated to search for errors not raised by the parties, and upon application of CR 76.12(8)(c)(i), the appeals court accepted, for purposes of appeal and without actually deciding, the appellants'  statement that genuine issues of material fact existed relating to the unbriefed issues. As such, summary judgment on these issues was vacated, but the court emphasized, that its disposition did not preclude further properly supported motions for summary judgment upon these issues prior to trial. Baker v. Weinberg, 266 S.W.3d 827, 2008 Ky. App. LEXIS 159 (Ky. Ct. App. 2008).
24. — Searching Record.
The Court of Appeals will not search the record for testimony when the rule is not observed. Young v. Newsome, 462 S.W.2d 908, 1971 Ky. LEXIS 558 (Ky. 1971) (decided under prior rule).
Where the special fund in its brief discussed the medical testimony but no reference was made to the transcript, the Court of Appeals would not search the record for the quotations. Young v. Newsome, 462 S.W.2d 908, 1971 Ky. LEXIS 558 (Ky. 1971) (decided under prior rule).
25. Statement of the Case.
Although contentions raised in appellant's brief allegedly were supported by the record the Court of Appeals refused to consider them where the brief omitted the references to the transcript required by this rule. Sharp v. Sharp, 491 S.W.2d 639, 1973 Ky. LEXIS 576 (Ky. 1973) (decided under prior rule).
26. Striking Brief.
The presentation of extraneous material in briefs is improper, but not always sufficiently palpable to warrant the drastic relief of striking the brief. Rankin v. Blue Grass Boys Ranch, Inc., 469 S.W.2d 767, 1971 Ky. LEXIS 312 (Ky. 1971), overruled in part, Davidson v. Vogler, 507 S.W.2d 160, 1974 Ky. LEXIS 669 (Ky. 1974) (decided under prior rule).
In light of an inmate's status as a pro se  litigant, the Court of Appeals did not to strike his brief in its entirety, but disregarded only that portion of his brief that relied on the extra-judicial materials contained in the appendix. Commonwealth v. Crum, 250 S.W.3d 347, 2008 Ky. App. LEXIS 90 (Ky. Ct. App. 2008).
Since the father's brief in a case involving grandparent visitation was woefully deficient in numerous respects, the appellate court had the authority to strike it pursuant to CR 76.12. However, the appellate court found the better approach was not to impose sanctions because the father was proceeding pro se,  the maternal grandmother had been attempting to obtain visitation with the two children involved for six years, and a warning was adequate that not conforming to rules of court in general, and to CR 76.12 in particular, could lead in the future to dismissal of the father's appeal or the striking of the father's brief. Grant v. Heltsley, 268 S.W.3d 382, 2008 Ky. App. LEXIS 318 (Ky. Ct. App. 2008).
Court did not know how the cited authority applied because a father did not cite to the record and failed to tell the court how he preserved his argument, but considering that the father was a pro se appellant and the record was not unwieldy, the court would not strike the brief under CR 76.12(8) and the court conducted the appeal under the manifest injustice standard, but the court's decision to do so was not to be taken as precedent. Hallis v. Hallis, 328 S.W.3d 694, 2010 Ky. App. LEXIS 175 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 398 (Ky. Jan. 14, 2011).
Although appellant's brief referenced to evidence in her workers'  compensation claim that was not part of the record, in violation of CR 76.12(4)(c)(iv) and (v), simply ignoring those references was a better remedy than striking appellant's brief. Jones v. Dougherty, 412 S.W.3d 188, 2012 Ky. App. LEXIS 283 (Ky. Ct. App. 2012), review denied, — S.W.3d —, 2013 Ky. LEXIS 625 (Ky. Nov. 13, 2013).
Appellants'  brief was substantially deficient both in terms of its content as well as its format. Although the appellate court denied a pass motion to strike the brief and dismiss the appeal, its review was limited to those issues that were adequately identified for appellate review. Ray v. Ashland Oil, 389 S.W.3d 140, 2012 Ky. App. LEXIS 291 (Ky. Ct. App. 2012).
In a case involving parenting time, a second brief was stricken because appending items to the brief did not obviate the specific language of CR 76.12, the second brief failed to correct an error in a first brief relating to a statement of preservation, and the second brief failed to correct the absence of pinpoint citations to video recordings. Oakley v. Oakley, 391 S.W.3d 377, 2012 Ky. App. LEXIS 294 (Ky. Ct. App. 2012).
Appellants did not comply with CR 76.12(4)(c)(v), and while this omission may serve as a basis for striking those portions of the brief, given the court's disposition, the court addressed the merits. Mays v. Porter, 398 S.W.3d 454, 2013 Ky. App. LEXIS 62 (Ky. Ct. App. 2013).
27. Appellant's Failure to File.
Where a city failed to file a brief in its appeal from a judgment of the Circuit Court dismissing annexation proceedings filed by the city, dismissal of the appeal was warranted. St. Matthews v. McGalin, 528 S.W.2d 667, 1975 Ky. LEXIS 65 (Ky. 1975) (decided under prior rule).
28. Custody Cases.
The permissible sanctions prescribed by former rule providing for penalties for failure to comply with rules regarding briefs for failure of an appellee to file a brief are inappropriate in proceedings affecting the custody of infants. Galloway v. Pruitt, 469 S.W.2d 556, 1971 Ky. LEXIS 303 (Ky. 1971) (decided under prior rule).
29. Abandonment of Issues.
Where a subcontractor appealed from a judgment entered on the verdict of the jury in a wrongful death action brought by the administratrix of the estate of a motel construction supervisor, but where the subcontractor failed to discuss alleged errors in its brief as to a supplemental judgment exonerating the owner and the driver of the truck which backed over the supervisor who was fatally injured, the appeal as to the exoneration of the truck owner and the driver was abandoned and therefore dismissed. R. E. Gaddie, Inc. v. Price, 528 S.W.2d 708, 1975 Ky. LEXIS 81 (Ky. 1975) (decided under prior rule).
30. Pro se Parties.
Because a father was not an attorney, the court could not expect the elegance or sophistication of legal thought the court should expect from members of this learned profession, but the court had every reason to expect that briefs filed by pro se advocates to show a good faith attempt to comport with CR 76.12. Hallis v. Hallis, 328 S.W.3d 694, 2010 Ky. App. LEXIS 175 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 398 (Ky. Jan. 14, 2011).
Appellate court would reverse only upon a finding of manifest injustice, because appellants'  brief did not make any statement regarding preservation and it did not provide citation to the agency record. Trading Post Mgmt. Co., LLC v. Ky. Unemployment Ins. Comm'n, 355 S.W.3d 451, 2011 Ky. App. LEXIS 212 (Ky. Ct. App. 2011).
31. Manifest Injustice.
Father did not show that the trial court's orders constituted manifest injustice, and thus the court affirmed the orders. Hallis v. Hallis, 328 S.W.3d 694, 2010 Ky. App. LEXIS 175 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 398 (Ky. Jan. 14, 2011).
In a nuisance and trespass case where an owner failed to include in his brief statements identifying how he preserved several issues for appeal, review was confined to manifest injustice. Even if the alleged errors relating to damages existed, they were not so shocking or jurisprudentially intolerable as to rise to the level of manifest injustice. Summe v. Gronotte, 357 S.W.3d 211, 2011 Ky. App. LEXIS 158 (Ky. Ct. App. 2011).
In a case under the Kentucky Open Records Act, an appellate court declined to impose a reduced standard of review based upon alleged noncompliance with the requirements for an appellate brief; the appellate court was able to discern the needed information without much difficulty, and the brief of appellees was hardly the model of compliance. Eplion v. Burchett, 354 S.W.3d 598, 2011 Ky. App. LEXIS 215 (Ky. Ct. App. 2011).
In a toxic tort case, a limited review for manifest injustice was conducted because the brief from property owners was substantially deficient both in terms of its contents and its format; the property owners completely disregarded CR 76.12(4)(c)(iv), and none of the issues listed in a prehearing statement appeared to directly correlate with the issues presented in the appeal. The appellate court conducted this limited review, rather than strike the brief. Mullins v. Ashland Oil, Inc., 389 S.W.3d 149, 2012 Ky. App. LEXIS 289 (Ky. Ct. App. 2012).
Because of the repetitive nature of the appellant's argument as well as the deficiencies in the appellate brief, the appellate court reviewed the issue submitted by the appellant under a standard of manifest injustice and affirmed. Roscoe v. Angelucci Acoustical, Inc., — S.W.3d —, 2017 Ky. App. LEXIS 32 (Ky. Ct. App. 2017).
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Rule 76.16.  Oral arguments.
Text
(1)  Oral arguments on the merits will be heard in all cases appealed from the circuit court unless the appellate court directs otherwise on its own motion or on motion of one or more of the parties to the appeal. CR 76.12(4) provides for the parties to include in their brief statements concerning the need for oral argument in the appeal. In any case where the court orders on its own motion that oral argument shall be dispensed with, any party shall have ten (10) days from the date of the order in which to object and ask for reconsideration. No opinion shall be rendered until the time has expired for making such objection and motion for reconsideration, or if such objection and motion is made, until it can be decided.
(2)  In an oral argument the party upon whom the burden rests shall have the right to open and close. Unless otherwise directed each side will be allowed 15 minutes. Visual aids based on the record may be used at oral argument with leave of the court.
(3)  Counsel representing an amicus curiae shall not participate in the oral argument without specific permission by the appellate court granted on motion.
(4)  A person who is not an attorney at law will be permitted to make an oral argument only with special leave of the court.
(5)  (a)  In death penalty cases in which the appellant has been granted permission to file a brief exceeding fifty (50) pages, appellant shall file and serve upon appellee not later than fourteen (14) days before oral argument a notice of issues that appellant intends to argue orally, with specific reference to the argument number and page numbers of each issue in appellant's brief. If appellant fails to do so, without good cause, appellant's oral argument shall be limited to answering questions from the Court.
In death penalty cases, appellant shall file any motion for leave to cite supplemental authority for oral argument not later than fourteen (14) days before oral argument, unless good cause is shown for a later filing. In death penalty cases, appellee shall file any motion for leave to cite supplemental authority for oral argument not later than ten (10) days before oral argument or ten (10) days after service of appellant's designation of issues for oral argument, whichever is earlier, unless good cause is shown for a later filing.
 	(b)  In all cases before the Supreme Court to which paragraph (5)(a) of this Rule does not apply, appellant or cross-appellant shall file and serve upon each appellee or cross-appellee not later than ten (10) days before oral argument anotice of issues in the order to be argued that the appellant or cross-appellant intends to argue orally, with specific reference to the argument number and page numbers of each issue in the appellant's or cross-appellant's brief. If the appellant or cross-appellant fails to do so, without good cause, the appellant's oral argument or the portion of the cross-appellant's oral argument devoted to issues raised in the cross-appeal shall be limited to answering questions from the court.
History
(Adopted October 14, 1977, effective January 1, 1978; amended July 6, 1982, effective October 1, 1982; amended July 1, 1988, effective January 1, 1989; amended August 6, 1990, effective September 15, 1990; amended September 22, 1995, effective November 1, 1995; amended December 3, 1998, effective January 1, 1999; amended November 27, 2000, effective February 1, 2001; amended October 29, 2004, effective January 1, 2005.)
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Rule 76.20.  Motion for discretionary review.
Text
(1)  General.
A motion for discretionary review by the Supreme Court of a decision of the Court of Appeals, and a motion for such review by the Court of Appeals of a judgment of the circuit court in a case appealed to it from the district court, shall be prosecuted as provided by this Rule 76.20 and in accordance with the Rules generally applicable to other motions. Such review is a matter of judicial discretion and will be granted only when there are special reasons for it.
(2)  Time for Motion.
 	(a)  A motion for discretionary review by the Court of Appeals of a circuit court judgment in a case appealed from the district court shall be filed within 30 days after the date on which the judgment of the circuit court was entered, subject to the provisions of Rule 77.04(2) and Criminal Rule 12.06(2).
 	(b)  A motion for discretionary review by the Supreme Court of a Court of Appeals decision shall be filed within 30 days after the date of the order or opinion sought to be reviewed unless (i) a timely petition under Rule 76.32 or (ii) a timely motion for reconsideration under Rule 76.38(2) has been filed or an extension of time has been granted for that purpose, in which event a motion for discretionary review shall be filed within 30 days after the date of the order denying the petition or motion for reconsideration or, if it was granted, within 30 days after the date of the opinion or order finally disposing of the case in the Court of Appeals.
 	(c)  The failure of a party to file a Motion for Discretionary Review within the time specified in this Rule, or as extended by a previous order, shall result in a dismissal of the Motion for Discretionary Review.
(3)  The motion.
The motion shall designate the parties as Movant(s) and Respondent(s), shall not exceed fifteen (15) pages in length, unless otherwise authorized by the Court, and shall contain the following:
 		(a)  The name of each movant and each respondent and the names and addresses of their counsel,
 		(b)  The date of entry of the judgment sought to be reviewed, or the date of final disposition by the Court of Appeals, as the case may be,
 		(c)  A statement of whether a supersedeas bond, or bail on appeal, has been executed,
 		(d)  A clear and concise statement of (i) the material facts, (ii) the questions of law involved, and (iii) the specific reason or reasons why the judgment should be reviewed; and
 		(e)  If the motion is addressed to the Supreme Court, a statement that the movant does not have a petition for rehearing or motion for reconsideration pending in the Court of Appeals,
 		(f)  A statement showing whether any other party to the proceeding has a petition for rehearing or motion for reconsideration pending in the Court of Appeals.
(4)  Record on motion.
There shall be filed with each motion photocopies of the final order or judgment, any findings of fact, conclusions of law and opinion of the trial court, and any opinion or final order of the appellate court, including any decision on any petition for rehearing or motion for reconsideration. In administrative agency cases, copies of the findings of fact, conclusions of law and award or order of the administrative agency shall be filed. No other record on the motion shall be required unless the court to which the motion is addressed so orders.
(5)  Response to motion.
Each respondent may file a response to the motion within 30 days after the motion is filed. Said response shall not exceed fifteen (15) pages in length, unless otherwise authorized by the Court. No reply to a response shall be filed unless requested by the Court.
(6)  Form, signing, and number of copies required.
The motion and the response shall be either printed or reproduced by an acceptable duplicating process, and shall be signed by each party or his counsel in his individual name, which signature shall constitute a certification that the statements of fact therein are true. Ten copies shall be filed for a motion in the Supreme Court, and five in the Court of Appeals.
(7)  Service of motion and response.
Before filing, the motion and the response shall be served on the other parties and on the clerk of the court whose decision is sought to be reviewed, and such service shall be shown as provided in Rules 5.02 and 5.03.
(8)  Submission.
The motion shall be submitted to the court for consideration when the response is filed or when the time for filing such response has expired, whichever is sooner.
(9)  Disposition of motion.
 	(a)  If the motion is denied the decision shall stand affirmed, and if a supersedeas bond has been executed, damages for delay shall be recoverable pursuant to KRS Chapter 26A. The denial of a motion for discretionary review does not indicate approval of the opinion or order sought to be reviewed and shall not be cited as connoting such approval.
 	(b)  If the motion is in the Supreme Court and is granted, the times prescribed in Rule 76.12(2) for the filing of briefs shall be computed from the date of the entry of the order granting the motion, the movant being regarded as the appellant and the respondent as the appellee.
 	(c)  If the motion is in the Court of Appeals and is granted, the appeal shall be perfected in the same time and manner as if it were an appeal as a matter of right, unless otherwise directed by the court. Evidence designated under Rule 75.01 must be transcribed. The time prescribed by Rule 73.08 for preparation and certification of the record, and by Rule 75.01 for designation of the evidence or other proceedings requiring transcription, shall be computed from the date of the order granting the motion.
 	(d)  A motion for discretionary review in the Supreme Court will not be ruled upon during the pendency of a petition for rehearing or motion for reconsideration in the Court of Appeals. If a party files a timely petition for rehearing or motion for reconsideration in the Court of Appeals after another party has filed a motion for discretionary review in the Supreme Court, the clerk shall withhold submission of the latter pending final disposition of the case in the Court of Appeals.
 	(e)  A ruling by the Court of Appeals granting or denying a motion for discretionary review will not be reconsidered by the Court of Appeals. A ruling by the Supreme Court granting or denying a motion for discretionary review will not be reconsidered by the Supreme Court. A motion for reconsideration, however styled, shall not be accepted for filing by the clerk of the Supreme Court or Court of Appeals.
 	(f)  Copies of the order shall be sent forthwith by the clerk of the appellate court to counsel for each party and to the clerk of the court whose decision is sought to be reviewed.
(10)  Costs.
Payment of the filing fee specified in Rule 76.42(2)(a) shall be required with the motion.
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NOTES TO DECISIONS

 	1. 	Delay in Filing Brief.
 	2. 	Denial of Motion.
 		3. 	— Damages.
 	4. 	Appeal as Right.
 	5. 	Concise Statement Requirement.
 	6. 	Final Judgment.
 	7. 	Type of Review.
 	8. 	Error Insufficiently Raised or Preserved.
 	9. 	Interim Order.
 	10. 	Subject Matter Jurisdiction.
 	11. 	Appeal Without Motion.
1. Delay in Filing Brief.
Because of the numerous and frequent changes in the court rules due to the restructuring of the judicial system, and the confusing inclusion of the computation of time for filing briefs in subsection (9) of this rule rather than in CR 76.12, an error by an attorney in filing a request for an extension of time to file his brief four days late was excusable. Louisville Memorial Gardens v. Commonwealth Dep't of Transp., 579 S.W.2d 618, 1979 Ky. LEXIS 239 (Ky. 1979).
Where the employer missed the filing deadline for filing a petition of review of the workers' compensation decision in the appellate court and, thereafter, filed a motion for enlargement of time, the employer was not entitled to an enlargement of time under CR 73.02(2), 76.20(2)(c) or  76.25(2) and was not entitled to flexible treatment under CR 76.12(8)(b); although  CR 76.20(2)(c) permitted  an extension of the time for filing a motion for discretionary review before it expired, CR 73.02(1)(d) provided  the only basis for enlarging the period for taking an appeal after the time for doing so expired, and the employer failed to show excusable neglect under CR 73.02(1)(d). AK  Steel Corp. v. Carico, 122 S.W.3d 585, 2003 Ky. LEXIS 250 (Ky. 2003).
2. Denial of Motion.
Where defendant's conviction in district court was reserved in the circuit court, and state filed both notice of appeal and motion for discretionary review under this rule, the state was not entitled to appeal as a matter of right in Court of Appeals where motion for discretionary appeal was denied, since Ky. Const., § 115 provides only for one appeal as a matter of right in each case, not one appeal by each party; thus, appeal was properly dismissed. Commonwealth v. Hurd, 612 S.W.2d 766, 1981 Ky. App. LEXIS 227 (Ky. Ct. App. 1981).
A son's motion for discretionary review, pursuant to CR 76.20(1), of a judgment affirming a District Court order removing him as co-guardian for his mother was denied because the matter was not a probate proceeding, and the District Court's jurisdiction was provided by KRS 387.520(1); even if KRS 24A.120(2) applied, the removal of a guardian was nonadversarial under KRS 24A.120(3) since no statute granted a Circuit Court jurisdiction to remove a guardian and since the General Assembly had vested District Courts with exclusive original jurisdiction in removal matters, it was immaterial whether the removal proceeding could have been construed as adversarial pursuant to KRS 24A.120. Hall v. Coyle, 240 S.W.3d 656, 2007 Ky. App. LEXIS 419 (Ky. Ct. App. 2007).
3. — Damages.
Damages under KRS 26A.300 are properly awarded when a motion for discretionary review is denied. Fred Clements Heating & Air Conditioning Co. v. Janes, 576 S.W.2d 280, 1979 Ky. App. LEXIS 370 (Ky. Ct. App. 1979).
4. Appeal as Right.
There is no appeal as a matter of right to the Court of Appeals from an appellate decision of the circuit court since such review can only be had by a motion for discretionary review under this rule. Commonwealth v. Hurd, 612 S.W.2d 766, 1981 Ky. App. LEXIS 227 (Ky. Ct. App. 1981).
5. Concise Statement Requirement.
A motion for a review of the decision of the Court of Appeals was denied for the reason that there was a failure to comply with the concise statement requirement of subdivision (3)(d) of this rule, in that a 43-page motion for discretionary review was filed. Adams v. Adams, 669 S.W.2d 927, 1984 Ky. LEXIS 238 (Ky. 1984).
6. Final Judgment.
Where appellant argued that judgment on his motion for discretionary review of a Circuit Court judgment by the Court of Appeals, did not become final in determining the beginning of the 30-day period of time allowed for filing such a motion under this Rule until the lower court had ruled on his CR 59 motion asking that the judgment be vacated, altered or amended, since the term, “judgment,” in this Rule should be construed to mean final judgment, as its meaning is clarified by CR 54.01, a judgment subject to a CR 59 motion could not become final until the motion was ruled on. Bates v. Connelly, 892 S.W.2d 586, 1995 Ky. LEXIS 33 (Ky. 1995).
7. Type of Review.
This section does not require piecemeal review, or a separate motion for discretionary review of an interlocutory order, when a single review will justly serve the interests of all parties and the interest of judicial economy because subsection (3)(b) only requires that the motion state the date of final disposition by the Court of Appeals. Deemer v. Finger, 817 S.W.2d 435, 1991 Ky. LEXIS 132 (Ky. 1990).
The proper method of invoking the jurisdiction of the Court of Appeals in a judgment of the Circuit Court in a case appealed to it from District Court was governed by this section and not CR 73.02 and required that the party aggrieved by the decision of the Circuit Court petition the Court of Appeals for a writ of certiorari, since the Circuit Court was sitting as an appellate court when it rendered its ruling. Beard v. Commonwealth ex rel. Shaw, 891 S.W.2d 382, 1994 Ky. LEXIS 146 (Ky. 1994).
Notice of appeal filed with the Court of Appeals under CR 73.02 may not serve to transfer jurisdiction to an appellate court when a motion for a discretionary review was called for by the rules under CR 76.20 and the policy of substantial compliance with the procedural requirements of this section did not apply. Beard v. Commonwealth ex rel. Shaw, 891 S.W.2d 382, 1994 Ky. LEXIS 146 (Ky. 1994).
8. Error Insufficiently Raised or Preserved.
A palpable error affecting the substantial rights of a party, even if insufficiently raised or preserved, is reviewable, and, upon a determination that it has resulted in manifest injustice, reversible; therefore, the Court of Appeals abused its discretion in refusing to consider the issue of juror misconduct where the videotape revealed a serious trial error which, absent the innovation, might have gone undetected and in a very real sense, the issue was initiated in the trial court, through the direct revelations of the juror to the judge concerning the information about the case imparted to her by her husband. Deemer v. Finger, 817 S.W.2d 435, 1991 Ky. LEXIS 132 (Ky. 1990).
9. Interim Order.
A motion for discretionary review by Supreme Court from an interim order is not required by subdivision (2)(b) of this rule. Knott v. Crown Colony Farm, 865 S.W.2d 326, 1993 Ky. LEXIS 153 (Ky. 1993).
10. Subject Matter Jurisdiction.
The proper method of invoking appellate jurisdiction in an action begun in District Court and appealed to Circuit Court following which a notice of appeal was filed in the Court of Appeals pursuant to CR 73.02 was governed by KRS 22A.020 and required that the party aggrieved by the decision of the Circuit Court petition the Court of Appeals for a writ of certiorari. Beard v. Commonwealth ex rel. Shaw, 891 S.W.2d 382, 1994 Ky. LEXIS 146 (Ky. 1994).
11. Appeal Without Motion.
Where the writ of prohibition, from the denial of which an appeal was taken, commenced as an original action in the Court of Appeals and the appellants were constitutionally entitled to one appeal, the appeal to the Supreme Court was as a matter of right and appellants were not required to proceed according to this rule. Stephens v. Goodenough, 560 S.W.2d 556, 1977 Ky. LEXIS 571 (Ky. 1977) (decided under prior rule).
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Rule 76.21.  Cross motion for discretionary review.
Text
(1)  If a motion for discretionary review is granted, the respondent shall then be permitted 10 days thereafter in which to file a cross motion for discretionary review designating issues raised in the original appeal which are not included in the motion for discretionary review but which should be considered in reviewing the appeal in order to properly dispose of the case.
(2)  This cross motion for discretionary review will be practiced in conformity with Rule 76.34, motion practice in appellate courts. Each cross respondent may file a response to the cross motion within 10 days after the cross motion is filed. No reply to a cross response shall be filed unless requested by the court. Ten copies of any cross motion or cross response shall be filed in the Supreme Court, and five in the Court of Appeals.
(3)  The filing of a cross motion for discretionary review shall suspend the running of time for briefing discretionary review as heretofore granted, and the full time for briefing shall be computed from the date of the order granting or denying the cross motion for discretionary review.
(4)  If the cross motion for discretionary review is granted, the moving party shall brief the new issues thus raised in his brief responding to the brief on behalf of the original movant, and the original movant shall then be permitted to reply to these further issues in the reply brief permitted by Rule 76.12.
History
(Adopted July 5, 1985, effective January 1, 1986; amended June 30, 1986, effective January 1, 1987.)
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1. Procedure Mandatory.
This rule establishes the procedure for a cross motion for discretionary review, and the prevailing party in the Court of Appeals must follow this procedure if he wishes the Supreme Court to further review other issues in addition to those raised by the motion for discretionary review. Green River Dist. Health Dep't v. Wigginton, 764 S.W.2d 475, 1989 Ky. LEXIS 5 (Ky. 1989), overruled in part, Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
A party must file either a cross-motion or a motion for discretionary review, where that party seeks to allege, before the Supreme Court, that an opinion of the Court of Appeals produced an unconstitutional result. Palmore v. Jones, 774 S.W.2d 434, 1989 Ky. LEXIS 32 (Ky. 1989).
2. Preservation of Issues.
It is the rule in this jurisdiction that issues raised on appeal but not decided will be treated as settled against the appellant in that court upon subsequent appeals unless the issue is preserved by cross-motion for discretionary review. Commonwealth Transp. Cabinet Dep't of Highways v. Taub, 766 S.W.2d 49, 1988 Ky. LEXIS 83 (Ky. 1988), overruled in part as stated, Blackstone Mining Co. v. Travelers Ins. Co., 351 S.W.3d 193, 2010 Ky. LEXIS 320 (Ky. 2010), overruled in part, Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
When the court of appeals has disposed of a case upon grounds that eliminated the need for it to decide the other issues, and that basis for the disposition would apply with equal effect to the undecided issues, the lack of a protective cross-petition for discretionary review of the undecided issues will not compel the supreme court to treat such issues as having been decided against the appellee. In such circumstances, the proper disposition of the case referenced in CR 76.21 may include remanding the case to the court of appeals for consideration of the undecided issues. Petzold v. Kessler Homes, Inc., 303 S.W.3d 467,  2010 Ky. LEXIS 18 (Ky. 2010).
3. Cross-Motion Not Required.
Even though defendant did not file a cross-motion for discretionary review, as required by subsection (1) of this rule, where the only issue considered by the Court of Appeals was whether state court jurisdiction had been federally preempted and upon determination that such was the case, it was without power to decide any other issue raised including the propriety of the summary judgment, thus a cross-motion for discretionary review was not required, and Supreme Court after deciding that the state court jurisdiction had not been preempted could remand the matter to the Court of Appeals for consideration of the summary judgment on its merits. Commonwealth ex rel. Cowan v. Telcom Directories, Inc., 806 S.W.2d 638, 1991 Ky. LEXIS 40 (Ky. 1991).
Second brother's CR 50.01 motion for directed verdict had to be specific enough so that the trial court understood what it was being asked to rule upon, in a case where the second brother was alleging that an alleged oral agreement that the one brother care for their elderly and ill mother in return for the second brother taking a reduced inheritance was invalid. However, despite the second brother not alleging in the trial court the proper reason the second brother believed the alleged agreement was invalid, the second brother prevailed before the appellate court and, thus, the second brother was not required to filed a CR 76.21 cross motion for discretionary review in the state supreme court to allege the correct ground of invalidity, that the agreement was unenforceable because it violated the statute of frauds, since the second brother had alleged that ground in the second brother's appellee's brief and the state supreme court could affirm on the correct ground so long as it appeared in the record. Fischer v. Fischer, 348 S.W.3d 582, 2011 Ky. LEXIS 37 (Ky. 2011).
4. Law of the Case.
Ruling by the Court of Appeals of Kentucky that an arbitration agreement in a note applied to the dispute between the lender and the borrower became the law of the case because, when the lender filed a motion for discretionary review, the borrower did not file a cross-motion for discretionary review of the adverse ruling. American Gen. Home Equity, Inc. v. Kestel, 253 S.W.3d 543, 2008 Ky. LEXIS 146 (Ky. 2008).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Supreme Court, §  103.00.
Rule 76.22.  Motion to advance.
Text
Appeals may be advanced for good cause shown.
History
(Adopted October 14, 1977, effective January 1, 1978; amended October 29, 2004, effective January 1, 2005.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
NOTES TO DECISIONS

 	1. 	Extension of Time.
 	2. 	“Public Question.”
1. Extension of Time.
In custody and support cases time is of the essence and the court is bound to treat motions for extensions of time more strictly than might otherwise be so. Campbell v. Campbell, 452 S.W.2d 412, 1970 Ky. LEXIS 363 (Ky. 1970) (decided under prior rule).
When after a custody case was submitted for decision the appellee moved for an extension of time to file a brief, citing pressing business and, in general terms, “illness of the stenographers and counsel associated with attorney for appellee,” the motion was passed to the merits. Campbell v. Campbell, 452 S.W.2d 412, 1970 Ky. LEXIS 363 (Ky. 1970) (decided under prior rule).
2. “Public Question.”
An election contest was a “public question” within the meaning of former rule providing for advancement on motion for appeals involving a public question. Hollenbach v. Carter, 516 S.W.2d 336, 1974 Ky. LEXIS 96 (Ky. 1974) (decided under prior rule).
Rule 76.24.  Substitution of parties.
Text
(a)  Death of a Party. If a party dies after a notice of appeal is filed or while a proceeding is otherwise pending in the appellate court, the personal representative of the deceased party may be substituted as a party on motion filed by the representative or by any party with the clerk of the appellate court. The motion of a party shall be served upon the representative in accordance with the provisions of Rule 25. If the deceased party has no representative, any party may suggest the death on the record and proceedings shall then be had as the appellate court may direct. If a party against whom an appeal may be taken dies after entry of a judgment or order in the trial court but before a notice of appeal is filed, an appellant may proceed as if death had not occurred. After the notice of appeal is filed substitution shall be effected in the appellate court in accordance with this subdivision. If a party entitled to appeal shall die before filing a notice of appeal, the notice of appeal may be filed by his personal representative, or, if he has no personal representative, by his attorney of record within the time prescribed by these rules. After the notice of appeal is filed substitution shall be effected in the appellate court in accordance with this substitution.
(b)  Substitution for Other Causes. If substitution of a party in the appellate court is necessary for any reason other than death, substitution shall be effected in accordance with the procedure prescribed in subdivision (a).
(c)  Public Officers; Death or Separation from Office.
 	(1)  When a public officer is a party to an appeal or other proceeding in the appellate court in his official capacity and during its pendency dies, resigns or otherwise ceases to hold office, the action does not abate and his successor is automatically substituted as a party. Proceedings following the substitution shall be in the name of the substituted party, but any misnomer not affecting the substantial rights of the parties shall be disregarded. An order of substitution may be entered at any time, but the failure to enter such an order shall not affect the substitution.
 	(2)  When a public officer is a party to an appeal or other proceeding in his official capacity he may be described as a party by his official title rather than by name; but the court may require his name to be added.
History
(Adopted October 14, 1977, effective January 1, 1978; amended August 6, 1990, effective September 15, 1990.)
Annotations

Cited:  Hamilton v. Commonwealth Transp. Cabinet, Dep't of Highways, 799 S.W.2d 39, 1990 Ky. LEXIS 140 (Ky. 1990); Delahanty v. Commonwealth Ex Rel. Maze, 295 S.W.3d 136, 2009 Ky. App. LEXIS 124 (Ky. Ct. App. 2009).
Rule 76.25.  Review of Workers' Compensation Board decisions.
Text
(1)  General.
Pursuant to Section 111 (2) of the Kentucky Constitution and SCR 1.030 (3), decisions of the Workers' Compensation Board shall be subject to direct review by the Court of Appeals in accordance with the procedures set out in this Rule.
(2)  Time for Petition.
Within 30 days of the date upon which the Board enters its final decision pursuant to KRS 342.285 (3) any party aggrieved by that decision may file a petition for review by the Court of Appeals and pay the filing fee required by CR 76.42 (2) (a) (xi). Failure to file the petition within the time allowed shall require dismissal of the petition.
(3)  Number of Copies.
An original and four (4) copies of the petition shall be filed with the Clerk of the Court of Appeals. The petition shall conform in all respects to CR 7.02(4) and be secured on the left side. Petitions shall be covered in red. Responses shall be covered in blue.
(4)  Petition.
The petition shall designate the parties as appellant(s) and appellee(s) and shall contain the following:
 		(a)  The name of each appellant and each appellee and the name and addresses of their respective counsel. The appellant shall specifically designate as appellees all adverse parties and the Workers' Compensation Board.
 		(b)  The petition shall state the date of the entry of the decision by the administrative law judge and the date of entry of the final decision of the Workers' Compensation Board.
 		(c)  The petition shall begin with a table of points and authorities stating the issues to be raised. The petition shall contain a clear and concise statement of (i) the material facts, (ii) the questions of law involved, and (iii) the specific reason(s) why relief from the Board's decision should be granted by the Court of Appeals. The petition shall be prepared with the expectation that it will be the only pleading filed by the appellant in the appeal.
 		(d)  Copies of the following documents shall be attached to the original and each copy of the petition filed in the Court of Appeals: (i) the decision of the administrative law judge, (ii) the final decision of the Workers' Compensation Board, and (iii) a set of the briefs filed with the Board by the appellant and each appellee. If review is sought of a decision on a motion to reopen, copies of the motion to reopen, any responses thereto, and decisions on that motion by the administrative law judge and the Board shall be attached.
 		(e)  The petition shall clearly state whether there is or is not any other action concerning the injury pending before any other state or federal court or administrative body.
(5)  Record.
Upon receipt of the petition, the clerk of the Court of Appeals will request that the original record of the Workers' Compensation Board be prepared by the board in conformity with CR 75.07 (9) and (10), certified within a maximum of sixty (60) days, and transported forthwith to the office of the Clerk of the Court of Appeals.
(6)  Response to Petition.
Each appellee may file an original and four copies of a response to the petition within 20 days of the date on which the petition was filed with the Court of Appeals. No reply to the response shall be filed without leave of Court.
(7)  Certification.
The petition and the response shall be signed by each party or his counsel and that signature shall constitute a certification that the statements therein are true and made in good faith.
(8)  Service of Petition and Response.
Before filing, a copy of the petition and any response shall be served on counsel of record, or on any party not represented by counsel, and on the Workers' Compensation Board. Such service shall be shown by certificate on the petition or response when filed in the Court of Appeals pursuant to CR 5.02 and CR 5.03. In any case in which the constitutionality of a statute is questioned, a copy of the petition and response shall be served on the Attorney General of the Commonwealth by the party challenging the validity of the statute. The Attorney General may file an entry of appearance within ten (10) days of the date of such service. If no entry of appearance is filed, no further pleadings need be served on the Attorney General.
(9)  Cross-Petition; Response.
 	(a)  Any party designated as an appellee may file a cross-petition within twenty (20) days following filing of the petition. The cross-petition shall state the name of each cross-appellant and each cross-appellee and the names and addresses of their respective counsel. The cross-petition shall contain a clear and concise statement of the issues which the cross-appellant seeks to raise and any material facts relevant to those issues not presented in the petition.
 	(b)  Any cross-appellee may file a response to the cross-petition within twenty (20) days of the filing of the cross-petition.
 	(c)  The original and four copies of the cross-petition and response shall be filed with the Clerk of the Court of Appeals.
 	(d)  Cross-petitions and responses shall be signed in accordance with paragraph (7) of this Rule, and shall be served in accordance with paragraph (8) of this Rule, with colored covers and binding in accordance with paragraph (3) of this Rule.
(10)  Submission.
The petition, any responses, cross-petitions, and the record shall be submitted to the Court of Appeals for review, and the matter shall proceed further as directed by order of the Court of Appeals. The court may order the filing of briefs under CR 76.12 or direct that the appeal be submitted for decision based only upon the petition and response.
(11)  Disposition.
After the Court of Appeals issues a decision, the Clerk of the Court of Appeals shall send a copy of the decision of the Court of Appeals to counsel for each party and to the Workers' Compensation Board.
(12)  Procedure for Further Review.
Further review may be sought in the Supreme Court of a final decision or final order of the Court of Appeals in a Workers' Compensation matter, and shall be prosecuted in accordance with the rules generally applicable to other appeals pursuant to CR 76.12 and CR 76.36.
History
(Adopted January 15, 1988, effective January 15, 1988; amended May 4, 1988, effective May 4, 1988; amended July 12, 1989, effective August 28, 1989; amended October 1, 1991, effective November 15, 1991; amended July 20, 1993, effective September 1, 1993; amended September 7, 1994, effective October 1, 1994; amended December 3, 1998, effective January 1, 1999; amended November 1, 2001, effective January 1, 2002.)
Annotations

Cited:  Newberg v. Chumley, 824 S.W.2d 413, 1992 Ky. LEXIS 18 (Ky. 1992).
NOTES TO DECISIONS

 	1. 	Constitutionality.
 	2. 	Application.
 	3. 	Appellate Review.
 	4. 	Time for Filing.
 	5. 	Time of Entry.
1. Constitutionality.
Section 115 of the Kentucky Constitution gives to parties in workers' compensation actions a matter of right to appeal to the Supreme Court via KRS 342.290 and therefore, since subsection (12) of this rule attempts to limit that matter of right to appeal, it is unconstitutional. Vessels v. Brown-Forman Distillers Corp., 793 S.W.2d 795, 1990 Ky. LEXIS 24 (Ky. 1990), rehearing denied, 1990 Ky. LEXIS 83 (Ky. 1990).
When an employer sought review of an award of 50% disability to an employee in a coal workers'  pneumoconiosis claim, the appeal failed because the employer contested the constitutionality of KRS 342.732 in light of a Kentucky Supreme Court decision but (1) the employer did not preserve the issue for appellate review, as the issue was not listed as a contested issue in a benefit review conference memorandum and order, and the employer did not raise the issue in the employer's brief to an administrative law judge (ALJ) or petition for reconsideration when asking the ALJ to make further findings on the use of a certain test, and (2) the record did not reflect compliance with CR 76.25(8) or KRS 418.075(2) by providing notice of the claim to the Kentucky Attorney General. Austin Powder Co. v. Stacy, — S.W.3d —, 2016 Ky. App. LEXIS 127 (Ky. Ct. App. 2016).
2. Application.
This section has no application to the review of a decision of the Department of Worker's Claims. Orange Ventures v. Workers' Compensation Bd., 923 S.W.2d 909, 1996 Ky. App. LEXIS 80 (1996)
Since a worker's unopposed motion to name the Workers'  Compensation Board as an appellee was filed only slightly more than a week after the time for taking an appeal expired, and the function of CR 76.25(4)(a) was not to make the Board an indispensable party but to require that it be served with a copy of the petition, dismissal was an unwarranted sanction. Hutchins v. GE, 190 S.W.3d 333, 2006 Ky. LEXIS 101 (Ky. 2006).
3. Appellate Review.
Any decision of the old Workers' Compensation Board (as it was constituted prior to January 4, 1988) may be appealed to the new Workers' Compensation Board pursuant to KRS 342.285; only after the new Board has rendered a decision may further review be sought in the Court of Appeals pursuant to this rule. Jefferson County Bd. of Education v. Miller, 744 S.W.2d 751, 1988 Ky. App. LEXIS 24 (Ky. Ct. App. 1988).
4. Time for Filing.
Where a petition for review of an opinion of the Workers' Compensation Board which was due for filing on March 13, was placed in the United States registered mail on March 13, was received by clerk's office on March 14, and upon a deficiency order, the filing fee was paid on March 15, there was substantial compliance with the filing requirements. Smith v. Goodyear Tire & Rubber Co., 772 S.W.2d 640, 1989 Ky. App. LEXIS 83 (Ky. Ct. App. 1989).
Where a claimant received a copy of the Workers' Compensation Board's Order of Submission, but did not receive a copy of the Board's opinion until after the time to appeal had run, he should have been on notice that an opinion had been rendered, thus, his failure to timely file a notice of appeal did not constitute substantial compliance, and the failure to file was fatal to the appeal. Rainwater v. Jasper & Jasper Mobile Homes, Inc., 810 S.W.2d 63, 1991 Ky. App. LEXIS 68 (Ky. Ct. App. 1991).
Where the employer missed the filing deadline for filing a petition of review of the workers' compensation decision in the appellate court and, thereafter, filed a motion for enlargement of time, the employer was not entitled to an enlargement of time under CR 73.02(2), 76.20(2)(c) or  76.25(2) and was not entitled to flexible treatment under CR 76.12(8)(b); although  CR 76.20(2)(c) permitted  an extension of the time for filing a motion for discretionary review before it expired, CR 73.02(1)(d) provided  the only basis for enlarging the period for taking an appeal after the time for doing so expired, and the employer failed to show excusable neglect under CR 73.02(1)(d). AK  Steel Corp. v. Carico, 122 S.W.3d 585, 2003 Ky. LEXIS 250 (Ky. 2003).
In a workers'  compensation case, because the claimant invoked the court of appeals' appellate jurisdiction within the 30-day period specified in CR 76.25(2) and Rule  76.25 did not prohibit the time for filing a petition for review from being enlarged, the court of appeals erred by denying the claimant's motion without considering the merits of her request for what amounted to an enlargement of time in which to file a brief. Nickell v. Diversicare Mgmt. Servs., 336 S.W.3d 454, 2011 Ky. LEXIS 61 (Ky. 2011).
5. Time of Entry.
Entry of a decision of the Workers' Compensation Board as contemplated by Rule 76.25(2), which establishes a period of 30 days from the entry of the board's decision to file a petition for review, takes place at the time the commissioner, or a member of his clerical staff, makes the statutorily required entry into the record book “kept for that purpose.” Coker v. Ash Trucking Co., 917 S.W.2d 183, 1996 Ky. App. LEXIS 21 (Ky. Ct. App. 1996).
Because regardless of when a judgment or order is rendered, it is its notation in the docket by the clerk which constitutes “entry,” where there was no indication that the Workers' Compensation Board's decision was noted on the docket on the date of rendition, Court of Appeals' dismissal of claim as untimely was reversed and case remanded with claimant ordered to obtain and file with the court, within 21 days, a document containing a certificate which reflected the date upon which the decision of the Board was entered and the date upon which the parties were served with notice of the decision. Staton v. Poly Weave Bag Co., 930 S.W.2d 397, 1996 Ky. LEXIS 81 (Ky. 1996).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to Kentucky Court of Appeals of Workers' Compensation Decisions, §  102.00.
Rule 76.26.  Submission of appeals.
Text
Appeals will be submitted for consideration on the merits by the appellate court when all briefs have been filed or when the time for such filing has expired, whichever is sooner. No paper filed or tendered after submission will be considered unless filed with leave of court.
History
(Adopted October 14, 1977, effective January 1, 1978.)
Rule 76.28.  Opinions.
Text
(1)  Written opinions.
 	(a)  Appellate court opinions and orders may be announced orally but shall be reduced to writing and, except for unanimous actions of the Supreme Court, shall list the names of the members concurring or dissenting and indicate the name of any member who did not participate in the decision.
 	(b)  Opinions and orders finally deciding a case on the merits shall include an explanation of the legal reasoning underlying the decision.
(2)  Time of Announcement.
Unless otherwise determined by the Supreme Court, opinions of the Supreme Court will be released for publication on Thursdays. Opinions of the Court of Appeals shall be released on Fridays. However, if a Friday is a state holiday, the Court of Appeals, at the discretion of the Chief Judge may render opinions on the last working day before the holiday. The time of publication shall be 10:00 A.M. prevailing Frankfort time.
(3)  Distribution of copies.
Promptly after an opinion is handed down the clerk shall send a copy to the trial judge, to any intermediate court which made a decision in the case, and to each attorney in the case. Copies shall be furnished to other persons as directed by the court.
(4)  Publication.
 	(a)  When a motion for discretionary review under Rule 76.20 is filed with the Supreme Court, the opinion of the Court of Appeals in the case under review shall not be published until the Supreme Court rules on the motion for discretionary review or until the Court permits the motion to be withdrawn. Unless otherwise ordered by the Supreme Court, upon entry of an order denying the motion for discretionary review or granting withdrawal of the motion, the opinion of the Court of Appeals shall be published if the opinion was designated “To Be Published” by the Court of Appeals. Upon entry of an order of the Supreme Court granting a motion for discretionary review the opinion of the Court of Appeals shall not be published, unless otherwise ordered by the Supreme Court. All other opinions of the appellate courts will be published as directed by the court issuing the opinion. Every opinion shall show on its face whether it is “To Be Published” or “Not To Be Published.”
 	(b)  The court rendering an opinion that is to be published shall provide a copy of it forthwith to the reporter for West Publishing Company. Except for those that are not to be published, opinions of an appellate court shall be released for publication by its clerk.
 	(c)  Opinions that are not to be published shall not be cited or used as binding precedent in any other case in any court of this state; however, unpublished Kentucky appellate decisions, rendered after January 1, 2003, may be cited for consideration by the court if there is no published opinion that would adequately address the issue before the court. Opinions cited for consideration by the court shall be set out as an unpublished decision in the filed document and a copy of the entire decision shall be tendered along with the document to the court and all parties to the action.
(5)  Withdrawal of opinions.
Parties to an appeal may not by agreement dismiss an appeal and have an opinion withdrawn after it has been issued.
History
(Adopted October 14, 1977, effective January 1, 1978; amended October 22, 1979, effective January 1, 1980; amended February 7, 1980, effective May 1, 1980; amended July 6, 1982, effective October 1, 1982; amended July 8, 1983, effective January 1, 1984; amended June 29, 1984, effective January 1, 1985; amended July 5, 1985, effective January 1, 1986; amended July 1, 1987, effective January 1, 1988; amended July 12, 1989, effective August 28, 1989; amended July 8, 1992, effective August 1, 1992; amended December 3, 1998, effective January 1, 1999; amended November 13, 2006, effective January 1, 2007; amended February 11, 2009, effective April 1, 2009.)
Annotations

Kentucky Bench & Bar.
Mapother, Attorneys' Fees Recoverable in Kentucky Litigation, Vol. 44, No. 4, October 1980, Ky. Bench & Bar 28.
Miller, Discretionary Review Practice in the Kentucky Supreme Court, Vol 76, No. 1, January 2012, Ky. Bench & Bar 16.
Kentucky Law Journal.
Kentucky Law Survey, Fritz, Criminal Procedure, 67 Ky. L.J. 599 (1978-1979).
Kentucky Law Survey, Collier, Criminal Procedure, 68 Ky. L.J. 655 (1979-1980).
Note, Judicial v. Legislative Power in Kentucky: A “Comity” of Errors, 71 Ky. L.J. 829 (1982-83).
Comments, Zen and the Art of Exemplary Damages Assessment, 72 Ky. L.J. 897 (1983-84).
Render, On Unpublished Opinions, 73 Ky. L.J. 145 (1984-85).
Leathers and Mooney, Civil Procedure, 74 Ky. L.J. 355 (1985-86).
Leibson, Legal Malpractice Cases: Special Problems in Identifying Issues of Law and Fact and in the Use of Expert Testimony, 75 Ky. L.J. 1 (1986-87).
Notes, Offensive Collateral Estoppel in Kentucky: A Deadly Weapon or a Paper Tiger?, 76 Ky. L.J. 237 (1987-88).
Northern Kentucky Law Review.
Elder, Kentucky Defamation and Privacy Law — The Last Decade, 23 N. Ky. L. Rev. 231 (1996).
Opinions of Attorney General. To cite an unpublished opinion is an improper practice and could result in striking a brief or pleading. OAG 91-217.
Cited: Yocom v. Bratcher, 578 S.W.2d 44, 1979 Ky. LEXIS 225 (Ky. 1979); Johnson v. Cormney, 596 S.W.2d 23, 1979 Ky. App. LEXIS 521 (Ky. Ct. App. 1979); H. v. Commonwealth, 619 S.W.2d 725, 1981 Ky. App. LEXIS 274 (Ky. Ct. App. 1981); McCarthy v. KFC Corp., 607 F. Supp. 343, 1985 U.S. Dist. LEXIS 21382 (W.D. Ky. 1985); Campbell v. Natural Res. & Envtl. Prot. Cabinet, 2004 Ky. App. LEXIS 201 (Ky. Ct. App. 2004); Frances v. Frances, 266 S.W.3d 754, 2008 Ky. LEXIS 258 (Ky. 2008); J.G. v. J.C., 285 S.W.3d 766, 2009 Ky. App. LEXIS 44 (Ky. Ct. App. 2009); Lukjan v. Commonwealth, 358 S.W.3d 33, 2012 Ky. App. LEXIS 5 (Ky. Ct. App. 2012); Commonwealth v. Fowler, 409 S.W.3d 355, 2012 Ky. App. LEXIS 187 (Ky. Ct. App. 2012); Ruby v. Scherzer, — S.W.3d —, 2013 Ky. App. LEXIS 146 (Ky. Ct. App. 2013); Northington v. Commonwealth, 459 S.W.3d 404, 2015 Ky. App. LEXIS 34 (Ky. Ct. App. 2015); Sietsema v. Adams, — S.W.3d —, 2015 Ky. App. LEXIS 116 (Ky. Ct. App. 2015); Commonwealth v. Perry, — S.W.3d —, 2016 Ky. App. LEXIS 119 (Ky. Ct. App. 2016); Peterson v. Dunbar, — S.W.3d —, 2016 Ky. App. LEXIS 203 (Ky. Ct. App. 2016).
NOTES TO DECISIONS

 	1. 	Unpublished Opinion.
 	2. 	Reasons for Decision.
 	3. 	Former Court of Appeals Opinions.
1. Unpublished Opinion.
The citing of an unpublished opinion of the Court of Appeals is an improper practice and could result, upon proper motion, in the striking of the offending brief without leave to refile. Jones v. Commonwealth, 593 S.W.2d 869, 1979 Ky. App. LEXIS 505 (Ky. Ct. App. 1979).
In action by contractor against chemical company for failing to adequately advise subcontractor as to proper chemicals to be used to paint window frames, unpublished opinion of Court of Appeals that held that action against subcontractor and supplier for negligence was barred on basis of res judicata of former action against subcontractor and supplier for breach of contract where same parties and same issues were involved, could be used as authority for holding that the action against the chemical company was barred by res judicata for such opinion would not be “any other case” as provided in subdivision (4)(c) of this rule because all the parties except the contractor were involved in the former appeal in the breach of contract action and the issues were essentially the same. Penco, Inc. v. Detrex Chemical Industries, Inc., 672 S.W.2d 948, 1984 Ky. App. LEXIS 544 (Ky. Ct. App. 1984).
A trial court's judgment may be affirmed despite the fact that it made reference to an unpublished opinion of the Court of Appeals. Palmore v. Jones, 774 S.W.2d 434, 1989 Ky. LEXIS 32 (Ky. 1989).
Since this case did not involve the same parties as a prior one which was the subject of an unpublished opinion, nor was the underlying fact situation the same, the decision in Penco, Inc. v. Detrex Chem. Indus., Inc., 672 S.W.2d 948, 1984 Ky. App. LEXIS 544 (Ky. Ct. App. 1984) was not applicable to this fact situation. Murphy v. Kentucky Utilities Co., 803 S.W.2d 582, 1991 Ky. App. LEXIS 9 (Ky. Ct. App. 1991).
Appellate court's failure to publish all opinions, along with the prohibition found in CR 76.28 against citing unpublished opinions, did not violate defendant's due process or equal protection rights where a favorable unpublished Court of Appeals opinion, even if it had been published, could have had no legal effect on a prior Supreme Court decision which affirmed defendant's sentence. Goodlet v. Commonwealth, 825 S.W.2d 290, 1992 Ky. App. LEXIS 33 (Ky. Ct. App. 1992).
The rule's provision that unpublished decisions cannot be cited as authority does not control in federal court. Managed Health Care Assocs. v. Kethan, 209 F.3d 923, 2000 FED App. 143P, 2000 U.S. App. LEXIS 7207 (6th Cir. 2000).
Federal district court considered a Kentucky Court of Appealscase in predicting how Kentucky would decide an insurancecoverage question, but the decision was not binding under CR 76.28(4)(c) because it was not published. W. Am. Ins. Co. v. Embry, — F. Supp. 2d —, 2005 U.S. Dist. LEXIS 9387 (W.D. Ky. 2005).
The new provision of CR 76.28(4) allowing for the citation of unpublished opinions upon a showing that there is no published opinion on point relates only to unpublished opinions which have become final. Alexander v. Commonwealth, 220 S.W.3d 704, 2007 Ky. App. LEXIS 95 (Ky. Ct. App. 2007).
Pursuant to CR 76.28, The Court of Appeals is now permitted to cite unpublished opinions for consideration if there are no published opinions that address the same issue. Eberenz v. Commonwealth, — S.W.3d —, 2008 Ky. App. LEXIS 184 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 260 (Ky. Jan. 14, 2009).
Because the parties in the appeal cited to unpublished cases failing to meet the requirements of CR 76.28(4)(c), which only allowed citation to unpublished Kentucky appellate opinions rendered after January 1, 2003, those cases cited in the parties'  briefs failing to meet the criteria, particularly where the parties cited to unpublished cases from other jurisdictions, would not be considered. Ann Taylor, Inc. v. Heritage Ins. Servs., 259 S.W.3d 494, 2008 Ky. App. LEXIS 215 (Ky. Ct. App. 2008).
Although clients were entitled to submit an unpublished case to the court for consideration, under CR 76.28(4)(c), the court was mot bound to follow the reasoning of those decisions. Abel v. Austin, — S.W.3d —, 2010 Ky. App. LEXIS 96 (Ky. Ct. App. 2010).
Because of the lack of published authority, an unpublished decision was controlling, under CR 76.28(4) on the issue of whether a store manager could be individually liable to an invitee who was injured by a fall on the store's premises. Smith v. Grubb, — S.W.3d —, 2012 Ky. App. LEXIS 94 (Ky. Ct. App. 2012).
On review of a decision holding a police officer's action to recover underinsured motorist benefits was time-barred, the Supreme Court of Kentucky refused to consider an unpublished case because it was not bound by the reasoning of that decision. Furthermore, the court's comment in the unpublished opinion on the reasonableness of the contractual two-year limitation period was dicta. Riggs v. State Farm Mut. Auto. Ins. Co., — S.W.3d —, 2013 Ky. App. LEXIS 107 (Ky. Ct. App. 2013).
Amendment to KRS 413.140(1) did not save a time-barred wrongful death claim because (1) the amendment did not silently adopt a Court of Appeals holding running the applicable limitations period in cases based on a murder from the murderer's conviction, as the general assembly did not move such claims outside the one-year statute of limitations, and (2) the holding was unpublished by operation of CR 76.28(4)(a). Estate of Wittich v. Flick, 519 S.W.3d 774, 2017 Ky. LEXIS 285 (Ky. 2017).
Because there was no published case law directly on point as to the illusory coverage issue in an insurance coverage case, any citation to unpublished cases was for illustrative purposes or persuasive authority only. Furthermore, unpublished cases were not binding on the reviewing court. Metzger v. Auto-Owners Ins. Co., — S.W.3d —, 2018 Ky. App. LEXIS 78 (Ky. Ct. App. 2018).
2. Reasons for Decision.
Because direct appeal from any future judgment of conviction would afford defendant an adequate forum in which to raise his allegations of error, the appellate court correctly denied the petition for mandamus, and did not err by failing to include its reasons for the denial. Silverburg v. Wine, — S.W.3d —, 2002 Ky. LEXIS 240 (Ky. 2002).
3. Former Court of Appeals Opinions.
The citation to a 1902 Court of Appeals case is not improper; the “not to be officially reported” designation merely involved the former Court of Appeals'  decision to not publish an opinion in the official Kentucky Reports, and unlike the blanket prohibition of citation to unpublished cases in CR 76.28(4)(c), the designation did not prohibit Kentucky courts from citing such opinions. Young v. Vista Homes, Inc., 243 S.W.3d 352, 2007 Ky. App. LEXIS 12 (Ky. Ct. App. 2007), rehearing denied, 2007 Ky. App. LEXIS 155 (Ky. Ct. App. 2007), review denied, — S.W.3d —, 2008 Ky. LEXIS 419 (Ky. Feb. 13, 2008).
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Rule 76.30.  Effective date of opinions.
Text
(1)  Scope of Rule.
This Rule 76.30 applies to any final decision of an appellate court styled an “Opinion.” A decision styled an “Opinion and Order” is an order, and is governed by Rule 76.38.
(2)  Finality.
 	(a)  An opinion of the Supreme Court becomes final on the 21st day after the date of its rendition unless a petition under Rule 76.32 has been timely filed or an extension of time has been granted for that purpose. An opinion of the Court of Appeals becomes final on the 31st day after the date of its rendition unless a petition under Rule 76.32 or a motion for review under Rule 76.20 has been timely filed or an extension of time has been granted for one of those purposes.
 	(b)  In the event of a timely motion for review under Rule 76.20, the opinion becomes final immediately upon denial of the motion.
 	(c)  In the event of a timely petition under Rule 76.32, (i) if it is in the Supreme Court and is denied, the opinion becomes final immediately upon such denial, but if the petition is granted and a new or revised opinion is rendered, the new or revised opinion becomes final on the 21st day after the date of its rendition unless otherwise ordered, or unless a further petition under Rule 76.32 has been timely filed or an extension of time has been granted for that purpose; (ii) if it is in the Court of Appeals and is denied, the opinion becomes final on the 31st day after the date the petition was denied unless a motion for review under Rule 76.20 has been timely filed; (iii) if it is in the Court of Appeals and is granted, and a new or revised opinion rendered, the new or revised opinion becomes final on the 31st day after the date of its rendition unless otherwise ordered, or unless a further petition under Rule 76.32 or a motion for review under Rule 76.20 has been timely filed or an extension of time has been granted for one of those purposes.
 	(d)  Unless otherwise ordered, (i) in no event shall an opinion become final pending final disposition of a timely petition under Rule 76.32 or a timely motion for review under Rule 76.20; and (ii) in every case it shall become final when no such motion or petition has been filed within the time allowed for that purpose.
 	(e)  When an opinion has become final, the clerk of the appellate court that rendered it shall forthwith send to the clerk of the trial court and, if the opinion results from a review of the decision of another appellate court, to the clerk of that court also, a copy of the opinion with an endorsement stamped thereon showing the date upon which it became final, whereupon the clerk of the trial court shall forthwith file the opinion as enclosed in the original record and note the filing on the proper docket. In the event a final opinion directs that an administrative agency, board, or commission conduct further proceedings with respect to such action, the clerk of the trial court shall forthwith remand the action to the administrative agency, board, or commission before which said action originated without further order of the trial court.
 	(f)  No mandate shall be required to effectuate the final decision of an appellate court, whether entered by order or by opinion.
History
(Adopted October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981; amended July 1, 1987, effective January 1, 1988; amended December 3, 1998, effective January 1, 1999.)
Annotations

Kentucky Bench & Bar.
Potter, Recent Changes in the Civil Rules Affecting Appeals, Vol. 45, No. 3, July, 1981, Ky. Bench and Bar 17.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Kentucky Law Journal.
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1970-1980).
Northern Kentucky Law Review.
King, Workers' Compensation Update 1992-1993, 21 N. Ky. L. Rev. 329 (1994).
Cited:  Elmendorf Farms v. Goins, 593 S.W.2d 81, 1979 Ky. App. LEXIS 499 (Ky. Ct. App. 1979).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Application.
 	3. 	Discretion.
 	4. 	Corrective Action.
 	5. 	Finality of Litigation.
 	6. 	Self-Executing Mandate.
1. Purpose.
A mandate of the appellate court is the official mode of communicating its judgment to the inferior tribunal whose judgment has been reviewed. Begley v. Vogler, 612 S.W.2d 339, 1981 Ky. LEXIS 216 (Ky. 1981).
2. Application.
Where the Supreme Court denies a motion for discretionary review, the mandate will issue from the Court of Appeals. Fred Clements Heating & Air Conditioning Co. v. Janes, 576 S.W.2d 280, 1979 Ky. App. LEXIS 370 (Ky. Ct. App. 1979).
There is no inconsistency between SCR 4 and CR 76. Once an appeal is taken the effect of the order is suspended, until the matter is concluded by the Supreme Court. According to subsection (2)(c) of this rule, an opinion of the Supreme Court becomes final immediately upon denial of a petition for rehearing. At that time, the appealed Commission order also becomes effective. If has been a final order all along. Ashcraft v. Currier, 694 S.W.2d 707, 1985 Ky. LEXIS 243 (Ky. 1985).
Trial court properly entered a nunc pro tunc pretrial order memorializing defendant's arraignment and plea of not guilty to a charge of being a persistent felony offender, second degree, after the conviction on that charge had previously been reversed for lack of arraignment, where the Commonwealth discovered evidence of the arraignment and plea after the reversal; the reversal did not require dismissal of the charge, so the trial court had jurisdiction to enter the order pursuant to CR 76.30. Hutson v. Commonwealth, 215 S.W.3d 708, 2006 Ky. App. LEXIS 353 (Ky. Ct. App. 2006), review denied, 2007 Ky. LEXIS 68 (Ky. 2007).
3. Discretion.
Although this rule permits an intermediate appellate court to recall its mandate in its discretion, the discretion granted by the rule is not an arbitrary or capricious discretion, but an impartial discretion, guided and controlled in its exercise by fixed legal principles. Yocom v. Bratcher, 578 S.W.2d 44, 1979 Ky. LEXIS 225 (Ky. 1979).
4. Corrective Action.
It is incumbent on the lower court judge to go forward with the directive of the mandate immediately after it has been issued by the appellate court. Begley v. Vogler, 612 S.W.2d 339, 1981 Ky. LEXIS 216 (Ky. 1981).
Where an appellate court reverses the lower court, some act must perforce be performed by the lower court, to comply with the directive of the mandate and the same is true when the appellate court affirms, but places some obligation to modify or change the original judgment; thus, in those cases where an appellate court has ordered some corrective action to be taken, the litigation is not complete until the action is formally taken in the appropriate lower court. Begley v. Vogler, 612 S.W.2d 339, 1981 Ky. LEXIS 216 (Ky. 1981).
5. Finality of Litigation.
The issuance of the mandate makes final the view of the appellate court (as expressed by the opinion) as to the ultimate rights of the parties; however, in a case where the mandate (based on the opinion) directs some additional, corrective action to be taken by the lower court, there is no final determination of the rights of the parties if and until the proper judgments and orders, are prepared, signed and filed of record in the lower court and if anything remains to be done following the directive of the mandate, the litigation is incomplete. Begley v. Vogler, 612 S.W.2d 339, 1981 Ky. LEXIS 216 (Ky. 1981).
Where initial ruling of Circuit Court terminating coal lease had been reversed and mandate to that effect was issued, no monthly royalty payments were due since the litigation was still pending during the four month period between issuance and filing of the lower court's judgment and no payments were due until final entry of judgment restoring the lease. Begley v. Vogler, 612 S.W.2d 339, 1981 Ky. LEXIS 216 (Ky. 1981).
Any reliance on a nonfinal appellate court opinion is misplaced. Kohler v. Transportation Cabinet, 944 S.W.2d 146, 1997 Ky. App. LEXIS 42 (Ky. Ct. App. 1997).
Trial court was without jurisdiction to decide appellant's RCr 11.42 motion for post-conviction relief because it was not filed within three years of the date the judgment became final, 21 days after the judgment was affirmed on appeal, and was therefore untimely; further, none of the elements required to toll the statute were met and there was no merit to appellant's claim that the three-year limitations period did not begin to run until his federal habeas corpus proceedings were concluded. Bush v. Commonwealth, 236 S.W.3d 621, 2007 Ky. App. LEXIS 348 (Ky. Ct. App. 2007).
Neither exception in CR 76.30 applied and  following finality, the court lost jurisdiction to alter its prior opinion; the father exhausted his appeal and could not revisit the issue. Hallis v. Hallis, 328 S.W.3d 694, 2010 Ky. App. LEXIS 175 (Ky. Ct. App. 2010), review denied, — S.W.3d —, 2011 Ky. LEXIS 398 (Ky. Jan. 14, 2011).
6. Self-Executing Mandate.
Where an appellate court affirms the judgment of the lower court without any modification, that judgment becomes effective when the mandate is filed in the lower court and such a mandate is “self-executing” since the mandate directs that such judgments are, in effect, its judgment and when filed the mandate reinvests the jurisdiction of the lower court vis-a-vis its original judgment. Begley v. Vogler, 612 S.W.2d 339, 1981 Ky. LEXIS 216 (Ky. 1981).
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Rule 76.32.  Petitions for rehearing.
Text
(1)  When authorized.
 	(a)  A party adversely affected by an opinion of the Supreme Court or Court of Appeals in an appealed case may petition the Court for (i) a rehearing or (ii) a modification or extension of the opinion, or both, and the opposing party may file a response. When final disposition of an appeal is made by an order, or an “opinion and order,” the party adversely affected may move for a reconsideration as provided by Rule 76.38 (2), but a petition for rehearing is not authorized.
 	(b)  Except in extraordinary cases when justice demands it, a petition for rehearing shall be limited to a consideration of the issues argued on the appeal and will be granted only when it appears that the court has overlooked a material fact in the record, or a controlling statute or decision, or has misconceived the issues presented on the appeal or the law applicable thereto.
 	(c)  When it is desired to point out and have corrected any inaccuracies in statements of law or fact contained in an opinion of the court, or to extend the opinion to cover matters in issue not discussed therein, and the result reached in the opinion is not questioned, a party may request a modification of extension.
 	(d)  In the event a petition for rehearing is granted, a party adversely affected by the new opinion may petition for a rehearing, modification or extension under the same Rules governing the original petition for rehearing, modification or extension, but unless the court directs otherwise there shall be no response to the second or any further petition for rehearing.
 	(e)  A party who has moved for a discretionary review by the Supreme Court under Rule 76.20 shall not be authorized to file a petition for rehearing of the same case in the Court of Appeals unless the order or opinion sought to be reviewed is revised or set aside pursuant to a petition for rehearing filed by another party, in which event the pending motion for discretionary review shall be dismissed without prejudice to a subsequent motion for discretionary review of the order or opinion finally disposing of the case in the Court of Appeals. The filing of a subsequent motion for discretionary review following a dismissal without prejudice under this paragraph (e) shall not require payment of another filing fee under Rule 76.42 (2)(a)(iv).
(2)  Time for filing.
A petition for rehearing, modification or extension shall be filed within 20 days after the date on which the opinion was issued, and any response thereto shall be filed within 20 days after the date on which the petition was filed. The failure of a party to timely file the petition shall result in the appeal becoming final.
(3)  Form.
 	(a)  All petitions and responses shall be in the form prescribed by Rule 76.12(4), but with covers colored as follows: Petition—Green; Response—Gray.
 	(b)  Every petition shall bear the style of the court's opinion, shall indicate in the caption whether it is presented by the appellant or appellee, and shall include a copy of the opinion of which complaint is made.
 	(c)  Petitions for rehearing and responses shall be limited to 10 pages each, exclusive of copies of the opinion.
(4)  Number of copies.
Petitions and responses in the Court of Appeals shall be filed in quintuplicate. In the Supreme Court ten copies shall be filed.
(5)  Service and certification.
Every petition and response shall be served as required by Rule 76.12 (5) for briefs and shall bear on the front cover a signed statement, in accordance with Rule 5.03, by the attorney or party that service has been made as required by this Rule, which statement shall identify by name the persons so served. The name or names of the attorneys submitting a petition for rehearing, extension or modification or response thereto, and responsible for its contents, shall appear at its conclusion.
(6)  Disposition.
 	(a)  In the Supreme Court.
A petition for rehearing will be assigned to a justice other than the one who prepared the opinion.
 	(b)  In the Court of Appeals.
A petition for rehearing will be assigned to a member of the panel that decided the case, other than the member who prepared the opinion.
(7)  Costs.
Payment of the filing fee specified in Rule 76.42(2)(a) shall be required with a petition for rehearing or modification or extension of an opinion.
History
(Adopted October 14, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended February 7, 1980, effective May 1, 1980; amended April 10, 1981, effective July 1, 1981; amended October 1, 1991, effective November 15, 1991; amended July 20, 1993, effective September 1, 1993.)
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Buchanan, The Special Appeals Panel of The Court of Appeals of Kentucky, volume 50, No. 4, Fall 1986 Ky. Bench & Bar 29.
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Cited:  Ash v. Security Nat'l Ins. Co., 574 S.W.2d 346, 1978 Ky. App. LEXIS 625 (Ky. Ct. App. 1978); Yocom v. Bratcher, 578 S.W.2d 44, 1979 Ky. LEXIS 225 (Ky. 1979); Stone v. Graham, 599 S.W.2d 157, 1980 Ky. LEXIS 213 (Ky. 1980); Alcorn v. Smith, 724 F.2d 37, 1983 U.S. App. LEXIS 14309 (6th Cir. 1983); Fischer v. Jeffries, 697 S.W.2d 159, 1985 Ky. App. LEXIS 725 (Ky. Ct. App. 1985); Commonwealth, Transp. Cabinet, Dep't of Highways v. Reeder, 698 S.W.2d 320, 1985 Ky. App. LEXIS 665 (Ky. Ct. App. 1985); Commonwealth v. Workers' Compensation Bd., 697 S.W.2d 540, 1985 Ky. App. LEXIS 652 (Ky. Ct. App. 1985); London Bank & Trust Co. v. American Fidelity Bank & Trust Co., 697 S.W.2d 956, 1985 Ky. App. LEXIS 659 (Ky. Ct. App. 1985); Commonwealth v. Coleman, 699 S.W.2d 755, 1985 Ky. App. LEXIS 680 (Ky. Ct. App. 1985); Allstate Ins. Co. v. Kentucky Cent. Ins. Co., 700 S.W.2d 76, 1985 Ky. App. LEXIS 687 (Ky. Ct. App. 1985); Stevens v. Flannery, 700 S.W.2d 78, 1985 Ky. App. LEXIS 688 (Ky. Ct. App. 1985); Carter v. Drumm, 700 S.W.2d 423, 1985 Ky. App. LEXIS 721 (Ky. Ct. App. 1985); Oclander v. First Nat'l Bank, 700 S.W.2d 804, 1985 Ky. App. LEXIS 704 (Ky. Ct. App. 1985); Renfroe v. Ladd, 701 S.W.2d 148, 1985 Ky. App. LEXIS 690 (Ky. Ct. App. 1985); Vaden v. Louisville Civil Service Bd., 701 S.W.2d 150, 1985 Ky. App. LEXIS 708 (Ky. Ct. App. 1985); J.H. v. Cabinet for Human Resources, 704 S.W.2d 661, 1985 Ky. App. LEXIS 719 (Ky. Ct. App. 1985); Martuscelli v. Planters Bank & Trust Co., 705 S.W.2d 938, 1986 Ky. App. LEXIS 1046 (Ky. Ct. App. 1986); Pike v. Harold (Chubby) Baird Gate Co., 705 S.W.2d 947, 1986 Ky. App. LEXIS 1050 (Ky. Ct. App. 1986); Poe v. Rice, 706 S.W.2d 5, 1986 Ky. App. LEXIS 1042 (Ky. Ct. App. 1986); State Farm Mut. Auto. Ins. Co. v. Crouch, 706 S.W.2d 203, 1986 Ky. App. LEXIS 1057 (Ky. Ct. App. 1986); Louisville v. Brown, 707 S.W.2d 346, 1986 Ky. App. LEXIS 1038 (Ky. Ct. App. 1986); Stallins v. Madisonville, 707 S.W.2d 349, 1986 Ky. App. LEXIS 1034 (Ky. Ct. App. 1986); Clay v. Clay, 707 S.W.2d 352, 1986 Ky. App. LEXIS 1099 (Ky. Ct. App. 1986); Calloway v. Calloway, 707 S.W.2d 789, 1986 Ky. App. LEXIS 1109 (Ky. Ct. App. 1986); Mingey v. Cline Leasing Service, Inc., 707 S.W.2d 794, 1986 Ky. App. LEXIS 1110 (Ky. Ct. App. 1986); W.G.H. v. Cabinet for Human Resources, 708 S.W.2d 109, 1986 Ky. App. LEXIS 1061 (Ky. Ct. App. 1986); Huls v. Winchester, 709 S.W.2d 835, 1986 Ky. App. LEXIS 1044 (Ky. Ct. App. 1986); Teledyne-Wirz v. Willhite, 710 S.W.2d 858, 1986 Ky. App. LEXIS 1039 (Ky. Ct. App. 1986); Funk v. Wagner Machinery, Inc., 710 S.W.2d 860, 1986 Ky. App. LEXIS 1040 (Ky. Ct. App. 1986); Benassi v. Havens, 710 S.W.2d 867, 1986 Ky. App. LEXIS 1081 (Ky. Ct. App. 1986); Wright v. Howard, 711 S.W.2d 492, 1986 Ky. App. LEXIS 1150 (Ky. Ct. App. 1986); Cabinet for Human Resources Commonwealth v. Poore, 711 S.W.2d 498, 1986 Ky. App. LEXIS 1156 (Ky. Ct. App. 1986); Poe v. Poe, 711 S.W.2d 849, 1986 Ky. App. LEXIS 1082 (Ky. Ct. App. 1986); Plaza Bottle Shop, Inc. v. Al Torstrick Ins. Agency, Inc., 712 S.W.2d 349, 1986 Ky. App. LEXIS 1065 (Ky. Ct. App. 1986); Evans v. Montgomery County Bd. of Education, 712 S.W.2d 358, 1986 Ky. App. LEXIS 1125 (Ky. Ct. App. 1986); Ferguson v. Cussins, 713 S.W.2d 5, 1986 Ky. App. LEXIS 1180 (Ky. Ct. App. 1986); Wells v. Baker, 713 S.W.2d 476, 1986 Ky. App. LEXIS 1134 (Ky. Ct. App. 1986); Blue Cross & Blue Shield, Inc. v. Baxter, 713 S.W.2d 478, 1986 Ky. App. LEXIS 1107 (Ky. Ct. App. 1986); Kentucky Unemployment Ins. Com. v. Murphy, 714 S.W.2d 488, 1986 Ky. App. LEXIS 1174 (Ky. Ct. App. 1986); Boatwright v. Walker, 715 S.W.2d 237, 1986 Ky. App. LEXIS 1135 (Ky. Ct. App. 1986); Clemons v. Browning, 715 S.W.2d 245, 1986 Ky. App. LEXIS 1182 (Ky. Ct. App. 1986); Farmers Rural Electric Cooperative Corp. v. Cooper, 715 S.W.2d 478, 1986 Ky. App. LEXIS 1209 (Ky. Ct. App. 1986); Rapid Industries, Inc. v. Clark, 715 S.W.2d 902, 1986 Ky. App. LEXIS 1221 (Ky. Ct. App. 1986); Brown & Williamson Tobacco Corp. v. Harper, 717 S.W.2d 502, 1986 Ky. App. LEXIS 1178 (Ky. Ct. App. 1986); Ridgeway Coal Co. v. Church, 717 S.W.2d 510, 1986 Ky. App. LEXIS 1389 (Ky. Ct. App. 1986); Kentucky Farm Bureau Mut. Ins. Co. v. Hawkins, 720 S.W.2d 354, 1986 Ky. App. LEXIS 1509 (Ky. Ct. App. 1986); Raymer v. Raymer, 752 S.W.2d 313, 1988 Ky. App. LEXIS 73 (Ky. Ct. App. 1988); Reeves v. Reeves, 753 S.W.2d 301, 1988 Ky. App. LEXIS 63 (Ky. Ct. App. 1988); Denim Finishers, Inc. v. Baker, 757 S.W.2d 215, 1988 Ky. App. LEXIS 165 (Ky. Ct. App. 1988); Huddleston v. Murley, 757 S.W.2d 216, 1988 Ky. App. LEXIS 136 (Ky. Ct. App. 1988); Parson v. Union Underwear Co., 758 S.W.2d 43, 1988 Ky. App. LEXIS 71 (Ky. Ct. App. 1988); Kentucky State Bd. of Registration for Professional Engineers & Land Surveyors v. Performance Engineering, Inc., 758 S.W.2d 48, 1988 Ky. App. LEXIS 141 (Ky. Ct. App. 1988); Smith v. Food Concepts, Inc., 758 S.W.2d 437, 1988 Ky. App. LEXIS 147 (Ky. Ct. App. 1988); Hammond v. Heritage Communications, Inc., 756 S.W.2d 152, 1988 Ky. App. LEXIS 126 (Ky. Ct. App. 1988); Moore v. Commonwealth Life Ins. Co., 759 S.W.2d 598, 1988 Ky. App. LEXIS 155 (Ky. Ct. App. 1988); Moore v. Scott, 759 S.W.2d 827, 1988 Ky. App. LEXIS 170 (Ky. Ct. App. 1988); North Ridge Farms, Inc. v. Stathatos, 760 S.W.2d 89, 1988 Ky. App. LEXIS 65 (Ky. Ct. App. 1988); Taylor Drugstores, Inc. v. Story, 760 S.W.2d 102, 1988 Ky. App. LEXIS 137 (Ky. Ct. App. 1988); Wilhoite v. Cobb, 761 S.W.2d 625, 1988 Ky. App. LEXIS 138 (Ky. Ct. App. 1988); Bingham v. Natural Resources & Environmental Protection Cabinet, 761 S.W.2d 627, 1988 Ky. App. LEXIS 176 (Ky. Ct. App. 1988); Tucker v. Hill, 763 S.W.2d 144, 1988 Ky. App. LEXIS 191 (Ky. Ct. App. 1988); Bridewell v. Dayton, 763 S.W.2d 151, 1988 Ky. App. LEXIS 199 (Ky. Ct. App. 1988); Frankfort v. Rogers, 765 S.W.2d 579, 1988 Ky. App. LEXIS 156 (Ky. Ct. App. 1988); Cabinet for Human Resources v. McDonald, 765 S.W.2d 581, 1988 Ky. App. LEXIS 175 (Ky. Ct. App. 1988); Palmore v. Allgood, 767 S.W.2d 328, 1988 Ky. App. LEXIS 187 (Ky. Ct. App. 1988); National Fire Ins. Co. v. Spain, 774 S.W.2d 449, 1989 Ky. App. LEXIS 5 (Ky. Ct. App. 1989).
NOTES TO DECISIONS

 	1. 	Ineffective Assistance of Counsel.
 	2. 	Preservation of Rights.
 	3. 	Suspension of Attorney.
 	4. 	Discretion of Court.
 	5. 	Preclusion.
 	6. 	Issues Raised for First Time.
1. Ineffective Assistance of Counsel.
If the appellant claims that his appeal has been dismissed because he has not been afforded effective assistance of counsel to prosecute the appeal, that claim should be made known in response to the motion to dismiss the appeal, or if the dismissal was sua sponte, it should be raised on a motion to reconsider the order of dismissal. Commonwealth v. Wine, 694 S.W.2d 689, 1985 Ky. LEXIS 228 (Ky. 1985).
2. Preservation of Rights.
There is no requirement that a litigant petition for rehearing after an appellate court issues a final decision in order to preserve the right to seek federal habeas relief. Tuggle v. Seabold, 806 F.2d 87, 1986 U.S. App. LEXIS 33929 (6th Cir. 1986).
3. Suspension of Attorney.
A suspension of an attorney from the practice of law is effective immediately upon entry of the opinion and order of the Supreme Court and respondent's petition for rehearing filed subsequent to such opinion and order was improper since only reconsideration of an opinion and order is provided for in this Rule. Kentucky Bar Ass'n v. Unnamed Attorney, 834 S.W.2d 649, 1991 Ky. LEXIS 178 (Ky. 1991).
4. Discretion of Court.
Appellate court has considerable discretion with regard to rehearing; the Supreme Court will not undertake to review the Court of Appeals' exercise of its discretion with regard to granting rehearing. Shraberg v. Shraberg, 939 S.W.2d 330, 1997 Ky. LEXIS 42 (Ky. 1997).
Where the Kentucky Court of Appeals'  initial conclusion that a car dealership's actions were not a proximate cause of the injured persons'  damages, which left the driver as the only party whose fault caused the injury and therefore one hundred percent at fault, correcting of the trial court's judgment to reflect what the law and the evidence had clearly established was simply the natural aftermath of the Court of Appeals'  original opinion. The Court of Appeals'  decision to extend the opinion to provide guidance to the trial court in correcting the judgment was well within its purview under CR 76.32. Morgan v. Scott, 291 S.W.3d 622, 2009 Ky. LEXIS 98 (Ky. 2009), rehearing denied, — S.W.3d —, 2009 Ky. LEXIS 391 (Ky. Oct. 1, 2009).
5. Preclusion.
The Supreme Court's denial of a petition for rehearing following its opinion regarding reimbursement of unconstitutional taxes did not preclude the trial court from hearing the issue of whether attorneys fees may be awarded from a common fund as that issue had not been before the Supreme Court. Commonwealth Revenue Cabinet v. St. Ledger, 955 S.W.2d 539, 1997 Ky. App. LEXIS 57 (Ky. Ct. App. 1997).
6. Issues Raised for First Time.
Where the contention that the court could not award the wife more alimony than the husband had previously offered was made for the first time on motion for rehearing, it was rejected. Reed v. Reed, 457 S.W.2d 4, 1969 Ky. LEXIS 1 (Ky. 1969) (decided under prior rule).
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Rule 76.33.  Intermediate relief in appellate court.
Text
(1)  When authorized.
At any time after a notice of appeal or a motion for discretionary review pursuant to Rule 76.20 has been filed, a party to the appeal or motion may move the appellate court for intermediate relief upon a satisfactory showing that otherwise he will suffer immediate and irreparable injury before a hearing may be had on the motion.
(2)  Record required.
Unless the record on appeal has been transmitted to the appellate court, a motion pursuant to this rule shall be accompanied by a partial record pursuant to CR 75.10.
(3)  Costs.
Payment of the filing fee specified in Rule 76.42 (2) (a) shall be required with the motion.
History
(Adopted October 14, 1977, effective January 1, 1978; amended April 10, 1981 and May 26, 1981, effective July 1, 1981; amended July 5, 1985, effective January 1, 1986; amended June 30, 1986, effective January 1, 1987; amended July 12, 1989, effective August 28, 1989; amended October 1, 1991, effective November 15, 1991.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Cited:  Murty Bros. Sales, Inc. v. Preston, 716 S.W.2d 239, 1986 Ky. LEXIS 324 (Ky. 1986); Cyprus Mountain Coal Corp. v. Brewer, 828 S.W.2d 642, 1992 Ky. LEXIS 49 (Ky. 1992); Commonwealth v. Collins, 933 S.W.2d 811, 1996 Ky. LEXIS 80 (Ky. 1996); Day v. Day, 937 S.W.2d 717, 1997 Ky. LEXIS 9 (Ky. 1997).
NOTES TO DECISIONS

 	1. 	Appeal from Injunction.
 	2. 	Lump Sum Child Support Judgment.
 	3. 	Immediate and Irreparable Injury.
 	4. 	Suppression Orders.
1. Appeal from Injunction.
In an appealed injunction case, which is expressly provided for by CR 62.02 and CR 65.08, the only effect of this rule is to make explicit the authority for ex parte relief. Bella Gardens Apartments, Ltd. v. Johnson, 642 S.W.2d 898, 1982 Ky. LEXIS 322 (Ky. 1982).
2. Lump Sum Child Support Judgment.
A judgment for lump sum child support may be superseded or bonded on appeal wherein the judgment consists of arrearages accumulated by the retroactivity of a circuit court's ruling based upon that court's increase of child support. Getty v. Getty, 793 S.W.2d 136, 1990 Ky. App. LEXIS 90 (Ky. Ct. App. 1990).
3. Immediate and Irreparable Injury.
In suit between utilities company and coal company over sum placed in a CR 67.01 fund pursuant to a dispute over the price of coal sold to utility company, trial court originally found for utility company, but was reversed by the Court of Appeals. In light of reversal, trial court's subsequent order released the fund to the U.S. Bankruptcy Court because coal company was in Chapter 11 receivership. The release of the fund was stayed by the Supreme Court because there was substantial reason to be concerned that utility company would be irreparably harmed by being denied security for payment of the final judgment entered in this case, and if the final judgment did declare the $40 million in the CR 67.01 fund to  be property of utility company, the trial court's order releasing the fund to the bankruptcy court irreparably harmed utility company by depriving utility company of its property before there had been any final decision divesting utility company of ownership. Kentucky Utils. Co. v. South E. Coal Co., 836 S.W.2d 388, 1991 Ky. LEXIS 203 (Ky. 1991).
4. Suppression Orders.
Because neither defendant's double jeopardy nor speedy trial rights would be violated by the Commonwealth's good faith interlocutory appeal of a suppression order, staying defendant's trial while the order was reviewed under CR 76.33 did not violate KRS 22A.020(4). Commonwealth v. Lamberson, 201 S.W.3d 497, 2006 Ky. App. LEXIS 268 (Ky. Ct. App. 2006).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Rule 76.34.  Motions.
Text
(1)  Applicability of other Rules.
Rules 5.01, 5.02, 5.03, 5.05, 6.04, 6.05 and 7.02 shall apply to all motions other than motions for transfer to the Supreme Court and motions for discretionary review, except that the movant shall not specify a time for hearing in the motion or notice unless the time has been set as provided by paragraph (4) of this Rule 76.34.
(2)  Response.
The opposing party may file a response, accompanied by a certificate of service, within 10 days after the date the motion was served or within the time otherwise designated by the court.
(3)  Number of copies.
Five (5) copies of motions and responses in the Court of Appeals shall be filed. Except as otherwise required by Rule 65.09(1), Rule 74.02(1), Rule 76.20(6) and Rule 76.37(11), five (5) copies of motions and responses in the Supreme Court shall be filed, unless the Court directs otherwise.
(4)  Hearing and disposition.
 	(a)  Except for motions that call for final disposition of an appeal or original action in the appellate court, any member of the court designated by the chief justice or chief judge may hear and dispose of any motion; and
 	(b)  Any intermediate order of a procedural nature pending final disposition of a proceeding pending in an appellate court may be issued on the signature of any judge of that court.
(5)  Oral arguments.
No motion will be heard on oral argument except by prearrangement with an authorized representative of the appellate court or with the judge to whom the motion is addressed or has been assigned.
(6)  Motion to dismiss appeal or cross-appeal.
 	(a)  In addition to any other relief provided by these Rules, an adversary party may move to dismiss an appeal or cross-appeal because it is not within the jurisdiction of the appellate court or because it has not been prosecuted in conformity with the Rules; and
 	(b)  Timely filing of a motion to dismiss shall suspend the running of time for procedural steps otherwise required with regard to the appeal and any cross-appeal in the same proceeding, and the time will continue to run as provided by Rule 76.12 (2) after the date an order is entered, denying the motion or passing it to the merits.
History
(Adopted October 14, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended June 29, 1984, effective January 1, 1985; amended July 12, 1989, effective August 28, 1989; amended July 20, 1993, effective September 1, 1993.)
Annotations

Kentucky Bench & Bar.
Woods, A Time Chart for Kentucky Appellate Practice, Vol. 43, No. 4, October 1979, Ky. Bench & Bar 13.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Cited:  Goodman v. Goodman, 695 S.W.2d 865, 1985 Ky. App. LEXIS 636 (Ky. Ct. App. 1985); Akers v. Cook, 707 S.W.2d 355, 1986 Ky. App. LEXIS 1103 (Ky. Ct. App. 1986); Younger v. Evergreen Group, Inc., 363 S.W.3d 337, 2012 Ky. LEXIS 19 (Ky. 2012).
NOTES TO DECISIONS

 	1. 	Three-Judge Panel.
 	2. 	Failure to Timely File Brief.
 	3. 	Cross-Appeal.
 	4. 	Timeliness.
1. Three-Judge Panel.
A three-judge panel is required by this rule for a final disposition of a motion, to dissolve a temporary restraining order. Maupin v. Stansbury, 575 S.W.2d 695, 1978 Ky. App. LEXIS 663 (Ky. Ct. App. 1978).
2. Failure to Timely File Brief.
The Court of Appeals may not impose a fine against an attorney for the failure to timely file a brief unless notice is given and an opportunity to be heard is granted, and the motion is considered by a panel of the court. In re Marshall, 734 S.W.2d 472, 1987 Ky. LEXIS 223 (Ky. 1987).
3. Cross-Appeal.
The wife's motion to dismiss her husband's appeal pursuant to CR 76.34(6) suspended the running of time within which she may file a notice of cross-appeal, pending a ruling on the motion to dismiss; there was no prejudice to any party in holding that the wife's notice of cross-appeal was timely filed. Welch v. Velten, 185 S.W.3d 163, 2006 Ky. LEXIS 44 (Ky. 2006).
4. Timeliness.
Because an employee failed to timely file his notice of appeal from the trial court's order granting his employer a final partial summary judgment upon one or more of the employee's claims filed in his employment contract action, which was entered pursuant to CR 54.02, as the appeal was docketed six months later, the employee's appeal was properly dismissed. Watson v. Best Fin. Servs., 245 S.W.3d 722, 2008 Ky. LEXIS 8 (Ky. 2008).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, § 101.00.
Rule 76.36.  Original proceedings in appellate court.
Text
(1)  Petition for relief.
Original proceedings in an appellate court may be prosecuted only against a judge or agency whose decisions may be reviewed as a matter of right by that appellate court. All other actions must be prosecuted in accordance with applicable law. Original proceedings in an appellate court may be prosecuted upon the payment of the filing fee required by CR 76.42(2)(a) and the filing of a petition setting forth:
 		(a)  The name of each respondent against whom relief is sought;
 		(b)  The style and file number of the underlying action before the respondent(s);
 		(c)  The facts on which petitioner claims entitlement to relief;
 		(d)  The relief sought;
 		(e)  A memorandum of authorities in support of the petition.
A copy of the petition shall be served on each respondent and real party in interest as defined in this Rule, Section (8), and shall bear proof of service as required by Rule 5.03. Immediately upon the filing of the petition, the clerk shall mail to each such respondent and real party in interest notice of the date the petition was filed.
(2)  Response.
The party against whom relief is sought and real party in interest as defined in this Rule, section (8), may within 20 days after the date of filing of the petition file a response, bearing proof of service as required by Rule 5.03, accompanied by a memorandum of authorities in support of his defense.
(3)  Number of copies.
Petitions and responses shall be filed in quintuplicate.
(4)  Intermediate relief.
If the petitioner requires any relief prior to the expiration of 20 days after the date of filing the petition he/she may move the court on notice for a temporary order on the ground that he/she will suffer immediate and irreparable injury before a hearing may be had on the petition.
(5)  Evidence.
Evidence in support of or against the petition, other than that which may be attached to the petition and response in the form of exhibits, affidavits, and counter-affidavits, will be permitted only by order of the court, and it shall be in the form of affidavits or depositions taken in accordance with the Rules applicable to proceedings in trial courts. Oral testimony will not be heard in the appellate court.
(6)  Submission and disposition.
Original actions will be submitted for decision when the response is filed or the time for filing it has expired, whichever is sooner, unless otherwise ordered by the court.
(7)  Appeals to Supreme Court.
 	(a)  An appeal may be taken to the Supreme Court as a matter of right from a judgment or final order in any proceeding originating in the Court of Appeals.
 	(b)  The notice of appeal and the filing fee required by CR 76.42(2)(a)(i) shall be filed with the Clerk of the Court of Appeals within 30 days after the date the judgment or order appealed from was entered and shall conform to the requirements of Rule 73.03. A cross-appeal may be taken in the time and manner specified by Rule 74.01 except that the notice of cross-appeal and filing fee shall be timely filed with the Clerk of the Court of Appeals.
 	(c)  To perfect the appeal the appellant shall, within thirty (30) days after filing a notice of appeal, file with the Clerk of the Supreme Court a brief setting forth argument for reversal or modification of the judgment or order from which the appeal is taken. In workers' compensation cases, briefing shall proceed according to CR 76.12. 
 	(d)  When the appeal has been perfected and entered in the docket book the clerk of the Supreme Court shall forthwith mail notice of the date of such entry to the attorneys for the parties.
 	(e)  To perfect a cross-appeal, within 30 days after the mailing of the clerk's notice mentioned in the preceding subparagraph (d) of this Rule 76.36(7), or within 30 days after expiration of the time allowed for the appellant to perfect the appeal, whichever is the sooner, the party taking the cross-appeal shall file with the clerk of the Supreme Court a brief setting forth the arguments for reversal or modification of the judgment or order from which the cross-appeal is taken and against the relief sought by the appellant.
 	(f)  Briefs in response to an appeal or cross-appeal shall be required. Such briefs shall be filed in accord with the provisions of CR 76.12(2)(a) and (b).
Where an appeal is taken against a judge in the Court of Justice and concerns performance of an official act, the party appealing shall serve notice on the real party in interest as defined in this Rule, section (8), who shall then be required to file a brief on behalf of the judge against whom the appeal or cross-appeal is taken; provided, however, no attorney shall be required or permitted to file such a brief where to do so would conflict with the interest of his or her client.
 	(g)  Ten (10) copies of the briefs shall be filed. Briefs need not be printed.
 	(h)  The clerk of the Court of Appeals shall transmit all or any portion of the original record of the proceedings to the Supreme Court when so requested by the clerk of that court.
(8)  Real party in interest.
For the purpose of this rule only, the term “real party in interest” is any party in the circuit court action from which the original action arises who may be adversely affected by the relief sought pursuant to this Rule.
History
(Adopted October 14, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended June 29, 1984, effective January 1, 1985; amended August 6, 1990, effective September 15, 1990; amended October 1, 1991, effective November 15, 1991; amended July 20, 1993, effective September 1, 1993; amended September 7, 1994, effective October 1, 1994; amended November 27, 2000, effective February 1, 2001; amended November 13, 2006, effective January 1, 2007; amended February 11, 2009, effective April 1, 2009; amended November 3, 2010, effective January 1, 2011.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Hayes, Status Report on Court of Appeals, Vol. 45, No. 2, April 1981, Ky. Bench & Bar 11.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Northern Kentucky Law Review.
Bartlett, Civil Procedure, 20 N. Ky. L. Rev. 605 (1993).
King, Workers' Compensation Update 1992-1993, 21 N. Ky. L. Rev. 329 (1994).
Cited:  Salyers v. Cornett, 566 S.W.2d 418, 1978 Ky. LEXIS 362 (Ky. 1978); Middle States Coal Co. v. Cornett, 584 S.W.2d 593, 1978 Ky. App. LEXIS 681 (Ky. Ct. App. 1978); Froedge v. Walden, 624 S.W.2d 833, 1981 Ky. LEXIS 297 (Ky. 1981); Triple Elkhorn Mining Co. v. Anderson, 646 S.W.2d 725, 1983 Ky. LEXIS 226 (Ky. 1983); Akers v. Baldwin, 736 S.W.2d 294, 1987 Ky. LEXIS 230 (Ky. 1987); Getty v. Getty, 793 S.W.2d 136, 1990 Ky. App. LEXIS 90 (Ky. Ct. App. 1990); Northeast Kentucky Legal Services, Inc. v. Hinton, 806 S.W.2d 397, 1991 Ky. App. LEXIS 38 (Ky. Ct. App. 1991); Music v. United Methodist Church, 864 S.W.2d 286, 1993 Ky. LEXIS 143 (Ky. 1993); K-Mart Corp. v. Helton, 894 S.W.2d 630, 1995 Ky. LEXIS 1 (Ky. 1995); Zurich Ins. Co. v. Knotts, 52 S.W.3d 555, 2001 Ky. LEXIS 139 (Ky. 2001); Silverburg v. Wine, — S.W.3d —, 2002 Ky. LEXIS 240 (Ky. 2002); Phelps v. Louisville Water Co., 103 S.W.3d 46, 2003 Ky. LEXIS 85 (Ky. 2003); Rehm v. Clayton, 132 S.W.3d 864, 2004 Ky. LEXIS 86 (Ky. 2004); Newell Enters. v. Bowling, 158 S.W.3d 750, 2005 Ky. LEXIS 15 (Ky. 2005); St. Luke Hosps., Inc. v. Kopowski, 160 S.W.3d 771, 2005 Ky. LEXIS 134 (Ky. 2005); Delahanty v. Commonwealth Ex Rel. Maze, 295 S.W.3d 136, 2009 Ky. App. LEXIS 124 (Ky. Ct. App. 2009).
NOTES TO DECISIONS

 	1. 	Writ of Mandamus.
 	2. 	Service of Process.
 	3. 	Double Jeopardy Claim.
 	4. 	Parties.
 	5. 	Stay.
 	6. 	Summary Judgment.
 	7. 	Injunction.
 	8. 	Writ of Prohibition.
 	9. 	Original Action Dismissed.
 	10. 	Confession of Judgment.
1. Writ of Mandamus.
The action of the Court of Appeals in issuing a writ of mandamus was within its constitutional powers to implement or aid its appellate jurisdiction. Francis v. Taylor, 593 S.W.2d 514, 1980 Ky. LEXIS 195 (Ky. 1980).
Mandamus is not available to attack a final judgment dissolving a marriage where direct appeal is proscribed by statute. Goldman v. Eichenholz, 851 S.W.2d 463, 1993 Ky. LEXIS 22 (Ky. 1993), dismissed, Goldman v. Bernson, — S.W.3d —, 2002 Ky. App. LEXIS 680 (Ky. Ct. App. Mar. 22, 2002).
To prevail in an action for mandamus, where subject matter jurisdiction is conceded, an appellant must show: (1) an absence of an adequate remedy by appeal; and (2) that irreparable harm or great injustice will be suffered unless such relief is obtained. Goldman v. Eichenholz, 851 S.W.2d 463, 1993 Ky. LEXIS 22 (Ky. 1993), dismissed, Goldman v. Bernson, — S.W.3d —, 2002 Ky. App. LEXIS 680 (Ky. Ct. App. Mar. 22, 2002).
The act of class certification itself is not a proper subject for relief in the form of a writ of mandamus. Garrard County Bd. of Educ. v. Jackson, 12 S.W.3d 686, 2000 Ky. LEXIS 18 (Ky. 2000).
Where an order of dismissal was signed and delivered to a court clerk, a judge could not take any action that would impede the clerk's ministerial duty of entering and of noting the order in the docket. Farmer v. Castlen, — S.W.3d —, 2003 Ky. App. LEXIS 113 (Ky. Ct. App. 2003).
Grant of a juvenile's petition for habeas relief was properly reversed as once the juvenile's motion for release pending appeal was denied by the Circuit Court, any challenge to that decision necessarily vested in that court or in an appellate court; the juvenile had an available remedy by appeal or an original action to the Kentucky Court of Appeals under CR 76.36 for a writ of mandamus, not in a habeas petition to another Circuit Court under CR 11.42 and KRS 419.020. M.M. v. Williams, 113 S.W.3d 82, 2003 Ky. LEXIS 145 (Ky. 2003), rehearing denied, 2003 Ky. LEXIS 215 (Ky. 2003).
Ordinarily, proceedings for a writ of mandamus under CR 76.36 involve original  proceedings filed in the Kentucky Court of Appeals and then reviewed by the Supreme Court of Kentucky. Martin v. Admin. Office of the Courts, 107 S.W.3d 212, 2003 Ky. LEXIS 142 (Ky. 2003).
Because the estate failed to show an inadequate legal remedy, because consolidation of the estate's two suits was discretionary under CR 42.01, and because any error in a trial court's denial of leave to file an amended complaint could be easily redressed in the normal appellate process, the estate was not entitled to mandamus relief from the denial of its motions to consolidate and for leave to amend. Estate of Cline v. Weddle, 250 S.W.3d 330, 2008 Ky. LEXIS 101 (Ky. 2008).
Estate was entitled to mandamus relief regarding a stay order, as the trial court failed to balance the parties'  interests and determine that some “pressing need” warranted the stay, instead issuing the indefinite stay without articulating any basis. Moreover, given the threat that evidence might disappear before it was discovered, a stay entered on the basis of speculation that a party might have already obtained enough evidence to prove one of several claims had to be dissolved. Estate of Cline v. Weddle, 250 S.W.3d 330, 2008 Ky. LEXIS 101 (Ky. 2008).
2. Service of Process.
The decision in Sweasy v. King's Daughters Memorial Hosp., 771 S.W.2d 812, 816-17, 1989 Ky. LEXIS 54 (Ky. 1989) that service of process is not required upon a district judge in an action in circuit court for a mandamus against him is not limited to mandamus actions under this rule, but is applicable to all mandamus actions. Stallard v. McDonald, 826 S.W.2d 840, 1992 Ky. App. LEXIS 38 (Ky. Ct. App. 1992).
Death row inmate did not identify any irreparable injury or great injustice that would result from the Kentucky Correctional Psychiatric Center conducting a mental retardation evaluation of the death row inmate. As a result, the state supreme court was not entitled to issue a writ of prohibition pursuant to CR 76.36, CR 81, and SCR 1.020, to keep the special judge from enforcing an order that the death row inmate submit to a mental retardation evaluation based upon the death row inmate's claim that the death row inmate could not be executed because of mental retardation. White v. Payne, — S.W.3d —, 2011 Ky. LEXIS 100 (Ky. 2011).
3. Double Jeopardy Claim.
Defendant in prosecution for murder could not seek relief in federal court to prohibit second trial in state court on ground of double jeopardy where defendant had not exhausted his remedies in the Kentucky state courts since the proceedings on the merits of his double jeopardy claim in the Kentucky Court of Appeals sought to halt the second state trial until transcripts of the first trial were available to the defendant and had defendant used the procedure provided for in subsection (4) of this Rule he could have brought before the court some account of the proceedings of the first trial even though there was some difficulty because the court reporter of the first trial had died. Gleberman v. Trusty, 487 F. Supp. 913, 1980 U.S. Dist. LEXIS 12374 (E.D. Ky. 1980).
Where the defendant was tried for murder on three occasions and each trial resulted in a hung jury, and the defendant sought a writ of prohibition to prevent his being tried a fourth time for the same offense, the Court of Appeals did not err in denying the writ of prohibition since the defendant did not show that the right of appeal was not an adequate remedy against double jeopardy, and the three hung juries did not constitute a double jeopardy defense. Jones v. Hogg, 639 S.W.2d 543, 1982 Ky. LEXIS 296 (Ky. 1982).
4. Parties.
An original action in the Court of Appeals, seeking a writ of mandamus or prohibition ordering a trial judge to grant or deny interlocutory relief in a pending action is different from other appellate proceedings. The trial judge is a party in name only; he has no interest in the outcome of the litigation, and no connection to it other than the obligation to abide by the Court of Appeals' decision. Indeed, although the trial judge is the named party, the final order of the appellate court is binding on whoever holds the office of trial judge at the time of the decision. Sweasy v. King's Daughters Memorial Hospital, 771 S.W.2d 812, 1989 Ky. LEXIS 54 (Ky. 1989).
In a petition for a writ of prohibition or mandamus the real party in interest in the trial court is the person who will be adversely affected if the petition is granted; he may respond and defend even though the trial judge does not. It is this party and not the trial judge who has an interest in perfecting the appeal when the writ of prohibition or mandamus is granted. Sweasy v. King's Daughters Memorial Hospital, 771 S.W.2d 812, 1989 Ky. LEXIS 54 (Ky. 1989).
5. Stay.
Where the action of the Court of Appeals in granting a stay of further proceedings before the Natural Resources and Environmental Protection Cabinet pending appeal was to maintain the status quo of the case pending before it on review, the Court of Appeals acted within its jurisdiction in granting the stay and movant failed to demonstrate immediate and irreparable harm justifying the grant of its petition for a writ of prohibition. Green Valley Environmental Corp. v. Clay, 798 S.W.2d 141, 1990 Ky. LEXIS 118 (Ky. 1990).
6. Summary Judgment.
Although requested discovery concerning hospitals' peer review records and executive committee meetings was prohibited, where discovery had not been completed in the trial court and where the hospitals had not demonstrated that they would have no adequate remedy on appeal, hospitals' motion for summary judgment based on qualified immunity in physician's action to rescind his resignation and obtain reinstatement was denied. Adventist Health Sys./Sunbelt Health Care Corp. v. Trude, 880 S.W.2d 539, 1994 Ky. LEXIS 49 (Ky. 1994), overruled, Leanhart v. Humana Inc., 933 S.W.2d 820, 1996 Ky. LEXIS 101 (Ky. 1996), overruled, Sisters of Charity Health Sys. v. Raikes, 984 S.W.2d 464, 1998 Ky. LEXIS 120 (Ky. 1998), overruled in part, Sisters of Charity Health Sys. v. Raikes, 984 S.W.2d 464, 1998 Ky. LEXIS 120 (Ky. 1998).
7. Injunction.
Although an adequate remedy had been available to paralegal under CR 65.07, the failure to file pursuant to CR 65.07 was fatal to his later claim that no adequate remedy by appeal existed and the Court of Appeals did not improperly exercise jurisdiction in issuing the modification to an injunction under this rule. Wyatt, Tarrant & Combs v. Williams, 892 S.W.2d 584, 1995 Ky. LEXIS 31 (Ky. 1995).
8. Writ of Prohibition.
Court of appeals properly granted appellee prisoner's petition for relief pursuant CR 76.36 and properly issued a writ of prohibition which prohibited the Circuit Court from continuing the prosecution of an escape charge that had been removed from the District Court to the Circuit Court after a grand jury issued an indictment against the prisoner, given that (1) the prisoner had filed in the district court a KRS 500.110 request for a disposition within 180 days; (2) the request was properly filed in the District Court since that was the court which lodged a detainer against the prisoner and was the only court where the escape charge was pending at the time when the request was filed; (3) the request was not premature given that it was filed after the detainer was issued; (4) the request was not honored through timely action; and (5) the Circuit Court had denied the prisoner's motion for dismissal, which was filed 219 days after the prisoner filed the request for final disposition. Rosen v. Watson, 103 S.W.3d 25, 2003 Ky. LEXIS 78 (Ky. 2003).
Writ of prohibition is an extraordinary remedy, one which should be used only under the most exceptional circumstances; it will be granted only upon a showing that: (1) the lower court is proceeding or is about to proceed outside its jurisdiction and there is no adequate remedy by appeal, or (2) the lower court is about to act incorrectly, although within its jurisdiction, and there exists no adequate remedy by appeal or otherwise and great injustice and irreparable injury would result. Seymour Charter Buslines, Inc. v. Hopper, 111 S.W.3d 387, 2003 Ky. LEXIS 79 (Ky. 2003), rehearing denied, 111 S.W.3d 387, 2003 Ky. LEXIS 185 (Ky. 2003).
In an action by appellee customer against appellant bus company to recover damages after the customer broke the customer's leg while boarding a bus, the court of appeals properly refused to grant the company a writ of prohibition to prevent appellee judge from transferring venue to the county where the injury occurred, as the judge properly granted the customer's motion to transfer venue given that, pursuant to KRS 452.455, venue was proper in the county where the injury occurred, and KRS 452.105 required the trial court to transfer venue to the proper county upon the motion of a party once it determined that it lacked proper venue. Seymour Charter Buslines, Inc. v. Hopper, 111 S.W.3d 387, 2003 Ky. LEXIS 79 (Ky. 2003), rehearing denied, 111 S.W.3d 387, 2003 Ky. LEXIS 185 (Ky. 2003).
Where the proper avenue to challenge a final order granting an insured's KRS 304.39-280(3) discovery motion was by direct appeal, an insurer's CR 76.36 petition for a writ of prohibition had to be dismissed. State Farm Mut. Auto. Ins. Co. v. Caudill, 136 S.W.3d 781, 2003 Ky. App. LEXIS 234 (Ky. Ct. App. 2003).
Where an expert was required to produce excessive amounts of personal financial records that were duplicative, burdensome, and intrusive, and where the requesting party had not explored less costly and less intrusive means, the expert was entitled to a writ of prohibition to prevent a trial judge from ordering him to produce the sensitive personal financial documents requested. Primm v. Isaac, 127 S.W.3d 630, 2004 Ky. LEXIS 50 (Ky. 2004).
In order for a particular judge to appeal the issuance of a writ of prohibition against enforcing an order of the judge, the judge must make some showing that the court has been aggrieved; however, any judge in any division of a particular court may have decided any case or question in any other division of that court, and thus an order prohibiting an original judge from reinstating a sentence which was modified by a different judge was affirmed. Mullins v. Hess, 131 S.W.3d 769, 2004 Ky. App. LEXIS 88 (Ky. Ct. App. 2004).
Court of Appeals' denial of an insurer's petition for writ of prohibition in a bad faith claim against it was affirmed in part and reversed in part where the insurer was entitled to the same with regard to discovery of advertising information and certain aspects of personnel files, which was irrelevant information to the underlying litigation, but otherwise, the insurer failed to show irreparable harm as to the other discovery requests as it did not adequately prove that compliance required disclosure of trade secrets. Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 2004 Ky. LEXIS 242 (Ky. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 443 (Ky. Jan. 20, 2005).
Various standards of appellate review apply to the review of a writ of prohibition, namely appellate review of decisions issuing, or refusing to issue a writ of prohibition, are limited to an abuse-of-discretion inquiry, except for issues of law which are reviewed de novo. If on appeal an error is alleged to lie in the findings of fact, then an appellate court must review the findings of fact for clear error before reviewing the decision to grant or deny the petition. Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 2004 Ky. LEXIS 242 (Ky. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 443 (Ky. Jan. 20, 2005).
Original action in the Kentucky Supreme Court seeking to prohibit the proceedings in an original action in the Kentucky Court of Appeals is allowed, as long as the original action in the Court of Appeals is still pending, because the final ruling in an original action in the Court of Appeals may be appealed as a matter of right to the supreme court pursuant to CR 76.36(7). Russell County v. Ephraim McDowell Health, Inc., 152 S.W.3d 230, 2004 Ky. LEXIS 325 (Ky. 2004).
In response to a lessee's petition for a writ of prohibition, the Court of Appeals temporarily stayed a trial court order requiring the lessee to return property and licenses to the lessor; the Supreme Court declined to grant the lessor's request for a writ of prohibition directed to the Court of Appeals because the lessor did not show it had no adequate remedy by appeal. Russell County v. Ephraim McDowell Health, Inc., 152 S.W.3d 230, 2004 Ky. LEXIS 325 (Ky. 2004).
In response to a lessee's petition for a writ of prohibition, the Court of Appeals temporarily stayed a trial court order requiring the lessee to return property and licenses to the lessor; the Supreme Court dismissed the lessor's appeal of the Court of Appeals' interlocutory order because, pursuant to CR 76.36(7)(a), an appellant is entitled to an appeal as a matter of right only from a judgment or final order in any proceeding originating in the Court of Appeals. Russell County v. Ephraim McDowell Health, Inc., 152 S.W.3d 230, 2004 Ky. LEXIS 325 (Ky. 2004).
Because a litigant chose to not seek review of the Court of Appeals'  initial decision vacating a judgment in her favor in her disability discrimination action filed under KRS 344.040 and remanding the case for a new trial, but instead sought a writ of prohibition to prevent the trial court from enforcing this order, her request for the writ was denied, as she failed to show that she lacked an adequate remedy by an appeal. Buckley v. Wilson, 177 S.W.3d 778, 2005 Ky. LEXIS 345 (Ky. 2005).
Jessamine Circuit Court erroneously granted the mother's motion to compel discovery in the child support modification case, and the father was, therefore, granted a writ of prohibition under CR 76.36; before seeking discovery, the mother, under KRS 403.213(1), was required to make a showing of a material change of circumstances and to file a motion to modify child support, neither of which the mother had done. Combs v. Daugherty, 170 S.W.3d 424, 2005 Ky. App. LEXIS 170 (Ky. Ct. App. 2005).
Where after class members settled their suit against a diocese based on the sexual abuse committed by its priests, and the trial court ordered that details of the crimes uncovered during the judicial process be reported to prosecutors, the class members were not entitled to a writ of prohibition barring enforcement of this order, except as to the names and addresses of the victims, because the order did not change any of the members'  rights and obligations under the settlement. Doe v. Potter, 225 S.W.3d 395, 2006 Ky. App. LEXIS 321 (Ky. Ct. App. 2006).
A medical supply distributor was entitled to a writ of prohibition, seeking dismissal of a declaratory judgment action a law firm filed against it, because although the Circuit Court had jurisdiction over the action, which sought summary adjudication of liability and damages in a potential malpractice suit by the distributor, the Circuit Court acted erroneously in allowing the action to proceed when declaratory relief was not intended as a vehicle for adjudicating allegations of past negligence or damage; the distributor's remedy by appeal was inadequate because it would have to adjudicate tort claims against the law firm based on its lawsuit, and the orderly administration of justice required that the distributor be allowed to decide whether, when, and where to bring an action against the law firm in tort for damages. Mammoth Med., Inc. v. Bunnell, 265 S.W.3d 205, 2008 Ky. LEXIS 224 (Ky. 2008).
Court of Appeals of Kentucky acted properly by granting a writ of prohibition pursuant to CR 76.36(4) to restrain the circuit court from holding a probation revocation hearing after appellee's probation expired. KRS 533.020(1) allowed revocation only prior to the expiration of probation. Conrad v. Evridge, 315 S.W.3d 313,  2010 Ky. LEXIS 145 (Ky. 2010).
Petitioner was not entitled to a writ of prohibition to prevent a judge from ordering a mental retardation evaluation by the Kentucky Correctional Psychiatric Center because petitioner's U.S. Const. amend. V right to remain silent would be minimally implicated as he had already been tried and convicted of the murders that resulted in his death sentence. Because the claim was speculative and the right could be protected by appropriate safeguards, the allegation did not entitle petitioner to a writ of prohibition. White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010), substituted opinion, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
Petitioner was not entitled to a writ of prohibition on the basis that a judge failed to comply with the court's earlier mandate by ordering an evaluation by the Kentucky Correctional Psychiatric Center (KCPC) without first making a finding that the use of the state facilities was not impractical. While the order did not specifically address the mandate, the judge's finding that KCPC was capable of providing a competent mental retardation evaluation of petitioner was the functional equivalent of a finding that the use of KCPC was not impractical, and thus, a mental evaluation by the facility was not precluded by KRS 31.185(1). White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010), substituted opinion, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
Writ of prohibition was denied where a death row inmate was seeking to prevent a judge from enforcing an order requiring a mental retardation evaluation by the Kentucky Correctional Psychiatric Center (KCPC) because this was not precluded by KRS 31.185(3) where there was a functional finding that the use of KCPC was not impractical. Even assuming that the trial court was acting erroneously as alleged by the inmate, he did not demonstrate an irreparable injury that would have resulted from the KCPC mental retardation evaluation and which could not have been redressed by appeal from a final determination of the case on the merits; the inmate's rights under U.S. Const. amend. V were minimally implicated because the inmate had already been convicted and safeguards could have been used, the inmate's claim that he would have been permanently deprived of his right to a full and fair hearing was vague, speculative, and unpersuasive, and there was no real threat to confidential defense communications. White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
Death row inmate did not identify any irreparable injury or great injustice that would result from the Kentucky Correctional Psychiatric Center conducting a mental retardation evaluation of the death row inmate. As a result, the state supreme court was not entitled to issue a writ of prohibition pursuant to CR 76.36, CR 81, and SCR 1,.020 to keep the special judge from enforcing an order that the death row inmate submit to a mental retardation evaluation based upon the death row inmate's claim that the death row inmate could not be executed because of mental retardation. White v. Payne, — S.W.3d —, 2011 Ky. LEXIS 100 (Ky. 2011).
Former wife's motion to relocate to Louisiana with the former wife and former husband's two minor children was a request for modification of visitation and timesharing rather than a motion affecting the parties'  joint custody. Accordingly, the family court did not need the submission of affidavits to acquire jurisdiction over the motion and the appellate court was not obligated to grant the former husband's CR 76.36 writ of prohibition request claiming that the family court lacked jurisdiction over the motion to relocate. Shafizadeh v. Bowles, 366 S.W.3d 373, 2011 Ky. LEXIS 127 (Ky. 2011).
After defendant hospital was granted a writ of prohibition by the Court of Appeals, prohibiting discovery of two incident reports prepared by its attorneys on attorney-client privilege grounds, the widow of a patient could seek review of the order in the Kentucky Supreme Court pursuant to CR 76.36 and Ky. Const. § 115. Collins v. Braden, 384 S.W.3d 154, 2012 Ky. LEXIS 180 (Ky. 2012).
Issuance of a writ of prohibition was appropriate because a trial judge acted erroneously by dismissing a jury panel in that defendant did not meet defendant's burden to show that the underrepresentation in the jury panel of African-Americans was due to systematic exclusion of the group in the jury-selection process in violation of U.S. Const. amend. VI, as defendant presented no data regarding past jury panels. Commonwealth v. Stevens, 489 S.W.3d 755, 2016 Ky. App. LEXIS 141 (Ky. Ct. App. 2016).
9. Original Action Dismissed.
Although the Judicial Article provides for the Chief Justice's governance of the administrative arm of the Court of Justice, the policy of the Supreme Court is not to contest the propriety of legislation in the area of governance of the Kentucky Administrative Office of the Courts (AOC) to which the court could have acceded through a wholesome comity, and comity should be extended toKRS 13B.140to permit an appeal of an AOC personnel action to the circuit court. Jones v. Commonwealth, 171 S.W.3d 53, 2005 Ky. LEXIS 233 (Ky. 2005).
10. Confession of Judgment.
Since CR 76.36 contains no statement concerning confession of error, nor does it refer to CR 76.12(8)(c), confession of error is not applicable in a case arising under CR 76.36(7). Further, because the option of finding a confession of error pursuant to CR 76.12(8)(c) was discretionary, the two appellees could not be deemed to have confessed judgment by failing to file their appellate briefs. Estate of Cline v. Weddle, 250 S.W.3d 330, 2008 Ky. LEXIS 101 (Ky. 2008).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Petition for Writ of Prohibition (State Court), Form 105.02.
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Rule 76.37.  Certification of question of law.
Text
(1)  Power to answer.
If there are involved in any proceeding before the Supreme Court of the United States, any Court of Appeals of the United States, any District Court of the United States, the highest appellate court of any other state, or the District of Columbia, questions of law of this state which may be determinative of the cause then pending before the originating court and as to which it appears to the party or the originating court that there is no controlling precedent in the decisions of the Supreme Court and the Court of Appeals of this state, the Kentucky Supreme Court may answer those questions of law when certified to it by the originating court, or after judgment in the District Court upon petition of any party to the proceeding.
(2)  Method of invoking.
This Rule may be invoked by an order of any of the courts referred to in paragraph (1) of this Rule upon the court's own motion or upon the motion of any party to the cause.
(3)  Contents of certification order.
A certification order shall set forth
 		(a)  The questions of law to be answered;
 		(b)  A statement of all facts relevant to the questions certified and showing fully the nature of the controversy in which the questions arose;
 		(c)  The names of each appellant and appellee; and
 		(d)  The names and addresses of counsel for each appellant and appellee.
(4)  Preparation of certification order.
The certification order shall be prepared by the certifying court, signed by the judge presiding at the hearing, and forwarded to the Supreme Court by the clerk of the certifying court under its official seal. The Supreme Court may require the original or copies of all or such portion of the record before the certifying court as it deems necessary to a determination of the questions certified to it.
(5)  Costs of certification.
Fees and costs shall be the same as in civil appeals docketed before the Supreme Court and shall be equally divided between the parties unless otherwise ordered by the certifying court in its order of certification and each party shall pay its share of the filing fee within the 30-day period allowed by paragraph (6) of this Rule for filing of briefs.
(6)  Briefs and argument.
Each of the parties desiring to be heard shall within 30 days after the date of the order of the Kentucky Supreme Court accepting certification file with the clerk of the Supreme Court 10 copies of a brief setting forth his arguments. Oral arguments will not be required or permitted unless so ordered by the Supreme Court.
(7)  Opinion.
The written opinion of the Supreme Court stating the law governing the questions certified shall be sent by the clerk under the seal of the Supreme Court to the certifying court and to the parties.
(8)  Power to certify.
The Supreme Court on its own motion or the motion of any party may order certification of questions of law to the highest court of any state or the District of Columbia when it appears to the certifying court that there are involved in any proceeding before the court questions of law of the receiving state or district which may be determinative of the cause then pending in the certifying court and it appears to the certifying court that there are no controlling precedents in the decisions of the highest court or intermediate appellate courts of the receiving state.
(9)  Procedure on certifying.
The procedures for certification from this state to the receiving state shall be those provided in the laws of the receiving state or district.
(10)  Certification of law by the Commonwealth.
A request by the Commonwealth of Kentucky pursuant to Section 115 of the Constitution of Kentucky for a certification of law shall be initiated in the Supreme Court. The request shall be initiated within thirty (30) days of a final order adverse to the Commonwealth. The Commonwealth shall initiate the certification procedure by motion requesting the Supreme Court to accept the question(s) for review. The motion shall contain the same elements as provided in this Rule, Section (3), for a certification order. The motion shall be served and response permitted in conformity with the rules applicable to motion practice in the Supreme Court. If the motion is sustained, thereafter the case shall proceed in the same manner as any other appeal.
(11)  Ten (10) copies of the certification order from another court or the request for certification by the Commonwealth, and the response, if any, shall be filed with the Clerk of the Supreme Court.
History
(Adopted June 27, 1978, effective September 1, 1978; amended September 10, 1982, effective October 1, 1982; amended July 8, 1983, effective January 1, 1984; amended June 29, 1984, effective January 1, 1985; amended July 5, 1985, effective January 1, 1986; amended July 12, 1989, effective August 28, 1989; amended July 20, 1993, effective September 1, 1993.)
Annotations

Kentucky Bench & Bar.
Palmore, A Summary of Significant Decisions by the Supreme Court of Kentucky, April 1982-April 1983, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 14.
Kentucky Law Journal.
Kentucky Law Survey, Ham, Corporations, 68 Ky. L.J. 495 (1979-1980).
Northern Kentucky Law Review.
Busald and Tankersley, Survery of Kentucky Tort Law: 1991-92, 20 N. Ky. L. Rev. 687 (1993).
Cited:  Union Light, Heat & Power Co. v. U. S. Dist. Court, 588 F.2d 543, 1978 U.S. App. LEXIS 7262 (6th Cir. 1978); American Fidelity Bank & Trust Co. v. First Nat'l Bank & Trust Co., 510 F. Supp. 1122, 1981 U.S. Dist. LEXIS 17977 (E.D. Ky. 1981); United States v. Cissell, 700 F.2d 338, 1983 U.S. App. LEXIS 30170 (6th Cir. 1983); In re Beverly Hills Fire Litigation, 583 F. Supp. 1163, 1984 U.S. Dist. LEXIS 20773 (E.D. Ky. 1984); Commonwealth v. Ball, 691 S.W.2d 207, 1985 Ky. LEXIS 231 (Ky. 1985); Zalman v. Armstrong, 802 F.2d 199, 1986 U.S. App. LEXIS 31458 (6th Cir. 1986); In re Beverly Hills Fire Litigation, 639 F. Supp. 915, 1986 U.S. Dist. LEXIS 25607 (E.D. Ky. 1986); Birkenshaw v. Union Light, Heat & Power Co., 889 S.W.2d 804, 1994 Ky. LEXIS 143 (Ky. 1994); Kentucky Bar Ass'n v. Huffman, 907 S.W.2d 761, 1995 Ky. LEXIS 119 (Ky. 1995); Wilson v. Paine, 288 S.W.3d 284, 2009 Ky. LEXIS 154 (Ky. 2009); Commonwealth v. Stevens, 489 S.W.3d 755, 2016 Ky. App. LEXIS 141 (Ky. Ct. App. 2016).
NOTES TO DECISIONS

 	1. 	Denial of Motion to Certify.
 	2. 	Proper Court.
 	3. 	Jurisdiction.
1. Denial of Motion to Certify.
Where the likelihood of the recurrence of the precise question raised in the particular action was remote and the task in determining the outcome of the particular action was simply one of reading and interpreting the applicable statutory language as written, the court properly denied the motion to certify to the Supreme Court of Kentucky the question of the proper interpretation of the applicable statute, considering those factors and the inevitable delay inherent in the certification process. American Fidelity Bank & Trust Co. v. Heimann, 683 F.2d 999, 1982 U.S. App. LEXIS 17303 (6th Cir. 1982).
(Unpublished) Where an appellant sought certification to the Kentucky Supreme Court to have the Supreme Court address issues involving the social host liability of a national social fraternity and its individual members, certification was denied because existing state caselaw addressing social host liability provided guidance to allow the court to make a clear and principled decision. Shaheen v. Yonts, — F.3d —, 2010 U.S. App. LEXIS 18461 (6th Cir. 2010).
Court was not persuaded that certification of plaintiff's questions about brand-name manufacturers'  liability for generic pharmaceuticals to the Kentucky Supreme Court was proper because (1) plaintiff's case had already made its way through one district court, and plaintiff sought certification after an adverse judgment had been entered; (2) the appellate court had twice considered the same issues presented by plaintiff and both times had found Kentucky law to be well-settled; and (3) Kentucky law was not so unsettled as to warrant certification. Neeley v. Wolters Kluwer Health, Inc., — F. Supp. 2d —,  2015 U.S. Dist. LEXIS 167256, 311 F.R.D. 427 (E.D. Ky. 2015).
2. Proper Court.
Where following the defendant's acquittal on murder charges in the Circuit Court, the Commonwealth sought to have an appellate court certify the law with respect to certain rulings made by the trial court, the Commonwealth should have certified the questions of law to the Supreme Court, ab initio, since applying first to the Court of Appeals constituted an exercise in duplication and a waste of time and effort. Thompson v. Commonwealth, 652 S.W.2d 78, 1983 Ky. LEXIS 251 (Ky. 1983), overruled, Shannon v. Commonwealth, 767 S.W.2d 548, 1988 Ky. LEXIS 80 (Ky. 1988), overruled in part, Shannon v. Commonwealth, 767 S.W.2d 548, 1988 Ky. LEXIS 80 (Ky. 1988).
When defendant was charged with escaping from a work release sentence he was granted after a misdemeanor conviction, he could not properly ask the Kentucky Court of Appeals to certify the law regarding KRS 439.179, concerning the release of misdemeanants, because only the Kentucky Supreme Court had the authority to certify the law. Teague v. Commonwealth, — S.W.3d —, 2003 Ky. App. LEXIS 116 (Ky. Ct. App. 2003).
3. Jurisdiction.
Commonwealth of Kentucky's motion to certify a question of law was improvidently granted because the Supreme Court of Kentucky could not properly exercise its jurisdiction to certify the law in that the orders setting and modifying bond conditions (and all subsequent orders in the case) were not final orders adverse to the Commonwealth. Nonetheless, the Supreme Court issued a discretionary writ. Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Criminal Appeals, §  104.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Special Appellate Remedies, §  105.00.
Rule 76.38.  Effective date and reconsideration of orders.
Text
(1)  Effective date.
Unless otherwise directed, all orders of an appellate court, including those in original proceedings under Rule 76.36, are effective upon entry and filing with the clerk. A decision or ruling styled an “Opinion and Order” is an order.
(2)  Reconsideration.
Unless otherwise provided by these Rules or ordered by the court, a party adversely affected by a decision rendered by order may within 10 days after the date of its entry move the court to reconsider it. On ex parte motion the court may suspend the effectiveness of such order pending disposition of the motion to reconsider. The timely filing of a motion to reconsider an order granting or denying a motion to dismiss shall suspend the running of time to the same extent as provided by Rule 76.34(6)(b) with respect to the filing of a motion to dismiss.
(3)  Paragraph (2) of this Rule 76.38 shall not apply to orders granting or denying interlocutory relief under Rule 65.07 or Rule 65.08, to orders granting or denying transfer under Rule 74.02, to orders granting or denying discretionary review under Rule 76.20, or to orders granting or denying a petition for rehearing under Rule 76.32, which orders will not be reconsidered.
(4)  Orders granting or denying reconsideration under this Rule will not be reconsidered.
History
(Adopted October 14, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended October 28, 1980, effective December 31, 1980; amended April 10, 1981, effective July 1, 1981; amended July 12, 1989, effective August 28, 1989; amended July 20, 1993, effective September 1, 1993; amended November 22, 1996, effective January 1, 1997; amended February 11, 2009, effective April 1, 2009.)
Annotations

Kentucky Bench & Bar.
Woods, A Time Chart for Kentucky Appellate Practice, Vol. 43, No. 4, October 1979, Ky. Bench & Bar 13.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Buchanan, The Special Appeals Panel of The Court of Appeals of Kentucky, volume 50, No. 4, Fall 1986 Ky. Bench & Bar 29.
Cited:  Cabinet for Human Resources v. McKeehan, 672 S.W.2d 934, 1984 Ky. App. LEXIS 508 (Ky. Ct. App. 1984); Egbert v. Curtis, 695 S.W.2d 123, 1985 Ky. App. LEXIS 628 (Ky. Ct. App. 1985); Grimes v. Nationwide Mut. Ins. Company/Nationwide Mut. Fire Ins. Co., 705 S.W.2d 926, 1985 Ky. App. LEXIS 629 (Ky. Ct. App. 1985); Kentucky Bar Ass'n v. Ray, 806 S.W.2d 637, 1991 Ky. LEXIS 30 (Ky. 1991).
NOTES TO DECISIONS

 	1. 	Motion to Reconsider.
 	2. 	Time for Appeal.
 	3. 	Failure to File Ex Parte Motion.
 	4. 	Application.
1. Motion to Reconsider.
If the appellant claims that his appeal has been dismissed because he has not been afforded effective assistance of counsel to prosecute the appeal, that claim should be made known in response to the motion to dismiss the appeal, or if the dismissal was sua sponte, it should be raised on a motion to reconsider the order of dismissal. Commonwealth v. Wine, 694 S.W.2d 689, 1985 Ky. LEXIS 228 (Ky. 1985).
2. Time for Appeal.
Although the commonwealth may request the trial court to reconsider an adverse order pursuant to this rule, the motion does not toll the time for appealing an adverse order under RCr 12.04. Commonwealth v. Cobb, 728 S.W.2d 540, 1987 Ky. App. LEXIS 472 (Ky. Ct. App. 1987).
3. Failure to File Ex Parte Motion.
Where an ex parte motion to suspend was never filed by attorney in case, suspension from the practice of law was effective immediately upon the entry of the opinion and order of the Supreme Court. Kentucky Bar Ass'n v. Unnamed Attorney, 834 S.W.2d 649, 1991 Ky. LEXIS 178 (Ky. 1991).
4. Application.
Where a previous motion by the appellee to dismiss the appeal was overruled and where no motion to reconsider was filed, the court would not reconsider its order overruling the motion. Bell v. Lindsey Wilson College, 490 S.W.2d 145, 1972 Ky. LEXIS 12 (Ky. 1972) (decided under prior rule).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Reconsideration, Form 101.22.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Order Denying Oral Argument, Form 101.34.
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Rule 76.40.  Time.
Text
(1)  Computation and extension.
The computation of any period of time under these Rules shall be governed by Rule 6.01. Extensions of time, unless restricted by the applicable Rule, may be obtained as provided by Rule 6.02. Parties may not by agreement extend time without leave of court.
(2)  Timely filing.
To be timely filed, a document must be received by the Clerk of the Supreme Court or the Clerk of the Court of Appeals within the time specified for filing, except that any document shall be deemed timely filed if it has been transmitted by United States registered (not certified) or express mail, or by other recognized mail carriers, with the date the transmitting agency received said document from the sender noted by the transmitting agency on the outside of the container used for transmitting, within the time allowed for filing.
History
(Adopted October 14, 1977, effective January 1, 1978; amended September 10, 1982, effective October 1, 1982; amended July 8, 1983, effective January 1, 1984; amended June 29, 1984, effective January 1, 1985; amended July 20, 1993, effective September 1, 1993.)
Annotations

Kentucky Bench & Bar.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Cited:  Revenue Cabinet v. JRS Data Systems, Inc., 738 S.W.2d 828, 1987 Ky. App. LEXIS 526 (Ky. Ct. App. 1987).
NOTES TO DECISIONS

 	1. 	Private Delivery Services.
 	2. 	U.S. Postal Service.
1. Private Delivery Services.
A petition that the movant sought to serve on the Clerk of the Court of Appeals by delivering it to UPS on the filing date did not comply with CR 76.40(2) because the dates UPS stamped on the outside of the package did not show that UPS actually received the package on the filing date or that UPS itself stamped the dates on the outside of the package. Owens Chevrolet v. Fowler, 951 S.W.2d 580, 1997 Ky. LEXIS 83 (Ky. 1997).
Because the thirtieth day fell on Sunday, the petition for review of the decision of the Workers'  Compensation Board was due on Monday, pursuant to CR 6.01, and since the petition was transmitted by Federal Express on the Monday, the petition was timely filed when it was received by the court on Tuesday. AK Steel Corp. v. Pollitt, 259 S.W.3d 505, 2008 Ky. App. LEXIS 227 (Ky. Ct. App. 2008).
2. U.S. Postal Service.
The clause “other recognized mail carriers,” as used in subsection (2), excludes the U.S. Postal Service. Gilbert v. Commonwealth, 999 S.W.2d 728, 1999 Ky. App. LEXIS 112 (Ky. Ct. App. 1999).
Research References.
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Rule 76.42.  Costs.
Text
(1)  Costs taxable.
Except for a filing fee, no costs shall be taxed in proceedings in the Supreme Court and Court of Appeals unless depositions are taken in an original action as authorized by Rule 76.35(5), in which event the reporter's fees for taking and transcribing the depositions shall be charged to the unsuccessful party.
(2)  Filing fees.
 	(a)  Filing fees for docketing the following in the Court of Appeals or in the Supreme Court shall be:
 		(i)  Appeal, cross appeal or certification of law  . . . . .  $150.00
 		(ii)  Appeals or cross appeals from Circuit Court, Family Division, to the Court of Appeals, from orders determining: . . . . .  $75.00
 		 	(a)  Paternity 
 		 	(b)  Dependency, neglect or abuse
 		 	(c)  Domestic violence
 		 	(d)  Juvenile status offense
 		(iii)  Motion for transfer  . . . . .  $150.00
 		(iv)  Motion or cross-motion for discretionary review  . . . . .  $150.00
 		(v)   Petition for rehearing, modification or extension of opinion  . . . . .  $150.00
 		(vi)  Motion for leave to file amicus curiae brief  . . . . . $150.00
 		(vii)  Motion for extension of time for certification of record, for intermediate relief, or for dismissal of an adversary party's appeal, if the filing fee has not been paid theretofore  . . . . . $150.00
 		(viii)  Motion for relief under Rules 65.07 or 65.09  . . . . .  $150.00
 		(ix)  Original proceeding  . . . . .  $150.00
 		(x)  Motion for reconsideration of a final order or “Opinion and Order” under Rule 76.38  . . . . .  $150.00
 		(xi)  Petition or cross-petition for review of a decision by the Workers' Compensation Board  . . . . .  $150.00
 	(b)  If prior to its perfection an appeal has been docketed for purposes of a motion for extension of time for certification of the record on appeal, for intermediate relief, or for dismissal of an adversary party's appeal, no further filing fee shall be required in order to perfect or make any other motion pertaining to that appeal during its pendency. No filing fee shall be payable in a criminal proceeding in which the appellant or appellants are represented by the Public Defender. No filing fee shall be payable by the Commonwealth, but in civil actions it shall be liable for reimbursement of costs as provided by paragraph (3) of this Rule to the same extent as any other unsuccessful party. Judicial officers of the Court of Justice who are litigants in their official capacities shall not be liable for reimbursement or for the payment of filing fees except as may be required by the Supreme Court in actions arising under Rule 4 (Judicial Retirement and Removal Commission).
(3)  Collection.
Forthwith upon the final disposition of any action in an appellate court, the clerk shall send the parties a statement of what portion, if any, of the filing fee or fees mentioned in paragraph (2) of this Rule 76.42 shall be reimbursed by one party to the other, to the end that the costs of each appeal or original action shall be borne by the unsuccessful party or parties. Liability for reimbursement of costs may be enforced on motion without necessity of an independent proceeding.
History
(Adopted October 14, 1977, effective January 1, 1978; amended February 14, 1978, effective March 1, 1978; amended October 28, 1980, effective December 31, 1980; amended April 10, 1981, effective July 1, 1981; amended July 1, 1982, effective October 1, 1982; amended July 1, 1987, effective January 1, 1988; amended January 15, 1988, effective January 15, 1988; amended May 4, 1988, effective May 4, 1988; amended July 12, 1989, effective January 1, 1990; amended July 20, 1993, effective September 1, 1993; amended November 22, 1996, effective January 1, 1997; amended November 13, 2006, effective January 1, 2007; amended May 22, 2008, effective July 1, 2008.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Woods, A Time Chart for Kentucky Appellate Practice, Vol. 43, No. 4, October 1979, Ky. Bench & Bar 13.
Fowler, Appellate Timetable (1983 Revision), Vol. 47, No. 3, July 1983, Ky. Bench & Bar 19.
Cited: Department of Revenue v. D & W Auto Supply, Inc., 614 S.W.2d 542, 1981 Ky. App. LEXIS 235 (Ky. Ct. App. 1981).
NOTES TO DECISIONS

 	1. 	Filing Fees.
 		2. 	— Late Payment.
 	3. 	Fees for Copies.
 	4. 	Court Facility Fee.
1. Filing Fees.
CR 73.02(1)(b) prohibits the clerk from noting the notice of appeal as filed until the fee is paid; the act of a clerk in endorsing upon a notice of appeal that it is filed and the time and date of filing is a nullity where he is precluded from doing so until he has collected a filing fee which he has not, in fact, collected. Manly v. Manly, 669 S.W.2d 537, 1984 Ky. LEXIS 234 (Ky. 1984).
The payment of the filing fee for appeals is no longer simply a procedural step in perfecting an appeal. Beginning with notices of appeals filed on and after June 1, 1984, the payment of the filing fee is a condition precedent to the filing of a notice of appeal, and until the filing fee has been paid, the notice of appeal cannot be filed. Manly v. Manly, 669 S.W.2d 537, 1984 Ky. LEXIS 234 (Ky. 1984).
The appellant would be required to pay a $125 filing fee for his appeal of the denial of his petition for writ of habeas corpus, notwithstanding his contention that no fee was required under the rule, since KRS 419.130, which sets forth appellate procedures on petitions for writs of habeas corpus, does not explicitly state that an appeal from a habeas corpus is a special remedy. Davenport v. Ashley, 981 S.W.2d 121, 1998 Ky. App. LEXIS 8 (Ky. Ct. App. 1998).
2. — Late Payment.
Where a petition for review of an opinion of the Workers' Compensation Board which was due for filing on March 13, was placed in the United States registered mail on March 13, was received by clerk's office on March 14, and upon a deficiency order, the filing fee was paid on March 15, there was substantial compliance with the filing requirements. Smith v. Goodyear Tire & Rubber Co., 772 S.W.2d 640, 1989 Ky. App. LEXIS 83 (Ky. Ct. App. 1989).
3. Fees for Copies.
This rule lists the costs to be taxed on appeal and states that no costs shall be taxed other than filing fees and reporters' fees for depositions, but this does not include fees for all copies which individuals might want. Phipps v. Collinsworth, 691 S.W.2d 907, 1985 Ky. App. LEXIS 601 (Ky. Ct. App. 1985).
4. Court Facility Fee.
Because an inmate timely tendered a notice of appeal with the proper filing fees, payment of the court facility fees was not a condition precedent, and failure to tender the court facility fee within the time limits of CR 73.02(1)(a) did not require automatic dismissal of the appeal. Moreover, the trial court could issue a show cause order to ensure the court facility fee was paid. Hill v. Ky. Parole Bd., 250 S.W.3d 314, 2008 Ky. LEXIS 104 (Ky. 2008).
Research References.
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Rule 76.43.  Number of documents required for docketing.
Text
Required number of documents for docketing in the Court of Appeals and/or Supreme Court shall be:

 Supreme  Court Court of  Appeals Rule   references (a)  Motion Interlocutory Relief 5  67.07 and  65.08 (b)  Motion Interlocutory Relief 10    65.09 (c)  Briefs 10  5    76.12 (d)  Petition for Rehearing & Responses thereto 10  5    76.32 (e)  Prehearing Conference Statement N/A  1    76.03 (f)  Position Statement (Special Appeals) N/A  5    76.05 (g)  Motion to Transfer & Responses thereto 10  N/A    74.02 (h)  Motion for Discretionary Review & Responses thereto (including Cross Motion) 10  5    76.20 (i)  Petition for Review Workers' Compensation Proceedings N/A  5    76.25 (j)  Motions/Responses (unless the court directs otherwise), except: Motion to Transfer, Motion for Discretionary Review, Certification of Law and CR 65.09 5  5    76.34 (including 76.38 Recon- sideration) (k)  Original Proceedings (Mandamus/Prohibition) and Responses thereto 10  5    76.36 (l)  Certification of Law 10  N/A    76.37
Click to view table.
For other requirements, refer to appropriate Rule.
History
(Adopted July 12, 1989, effective August 28, 1989; amended July 8, 1992, effective August 1, 1992; amended September 7, 1994, effective October 1, 1994.)
Annotations

Compiler's Notes.
The reference in item (a) Motion Interlocutory Relief probably should be to “65.07” since there is no “67.07” and CR 65.07 deals with interlocutory relief in the Court of Appeals prior to final judgment.
Rule 76.44.  Stay pending review by United States Supreme Court.
Text
The taking of an appeal to the Supreme Court of the United States or the filing in that court of a petition for review on a writ of certiorari does not affect the finality of an opinion or final order. An order staying execution or enforcement of an opinion or final order may be entered upon motion under the following conditions and circumstances and for the periods designated:
 	(a)  When an appeal is taken to the Supreme Court of the United States by the filing of a notice of appeal with the clerk of an appellate court as required by Rule 10 of the Rules of the Supreme Court of the United States and otherwise in accordance with Part IV of the Rules of that court, a stay during the pendency of the appeal may be granted on motion by any judge of the appellate court from which the appeal is taken, and shall be granted in appeals involving a sentence of death. The stay may be conditioned upon the giving of security to be fixed and approved by the judge that the appeal will be duly perfected and prosecuted as required by the Rules of the Supreme Court of the United States, and if the stay is to act as a supersedeas, a supersedeas bond shall be required in accordance with Rule 18 of the Rules of the Supreme Court of the United States (Supreme Court Rules may be found in 28 U.S.C.A. Rules, Supreme Court); and
 	(b)  When a party desires to make application for a writ of certiorari, a stay may be granted by any judge of the appellate court for such specified number of days not exceeding 90, as may reasonably be required to enable the writ to be obtained, and may be conditioned upon the giving of adequate security as specified in Title 28, Section 2101 (f), U.S. Code.
History
(Adopted October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981; amended June 29, 1984, effective January 1, 1985.)
Rule 76.46.  Preservation and disposition of records.
Text
(1)  Withdrawal from custody of clerk
Records or parts thereof shall be taken from the custody of the clerk of the appellate court only under extraordinary circumstances and upon order of the court, except that unless otherwise directed by the Supreme Court the Attorney-General and the Public Defender may be permitted by the clerk of an appellate court to have temporary custody of records in criminal and quasi-criminal cases for the purpose of preparing briefs.
(2)  Transmittal from Court of Appeals to Supreme Court
Upon the granting of a motion for review by the Supreme Court the clerk of the Court of Appeals shall forward the record on appeal to the clerk of the Supreme Court, together with the briefs and all other relevant papers on file in his office.
(3)  Return to trial court
Upon final disposition of an appeal the clerk shall return the original record to the clerk of the trial court. All other records shall be retained or microfilmed. Clearly legible microfilms may be retained in lieu of hard copies. Physical exhibits may be disposed of at any time as the court directs.
History
(Adopted October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981.)
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Rule 77.  Courts and clerks.
Rule 77.01.  Courts always open.
Text
The courts of this commonwealth shall be deemed always open for the purpose of filing any pleading or other proper paper, of issuing and returning mesne and final process, and of making and directing all interlocutory motions, orders and rules.
Annotations

Kentucky Law Journal.
Dow, The Pre-trial Conference, 41 Ky. L.J. 363 (1953).
Northern Kentucky Law Review.
Ziegler, The Kentucky Open Record Act: A Preliminary Analysis, 7 N. Ky. L. Rev. 7 (1980).
Rule 77.02.  Trials and hearings — Orders in chambers — Review of trial dockets.
Text
(1)  All trials upon the merits, except as provided in Rule 43.04, shall be conducted in open court and, so far as convenient, in a regular court room. All other acts or proceedings, except jury trials, may be done or conducted by a judge in chambers without the attendance of the clerk or other court officials, and at any place either within or without the judicial district; but no hearing, other than one ex parte, shall be conducted outside the judicial district without the consent of all parties affected thereby.
(2)  At least once each year trial courts shall review all pending actions on their dockets. Notice shall be given to each attorney of record of every case in which no pretrial step has been taken within the last year, that the case will be dismissed in thirty days for want of prosecution except for good cause shown. The court shall enter an order dismissing without prejudice each case in which no answer or an insufficient answer to the notice is made.
History
(Amended October 14, 1977, effective January 1, 1978; amended July 12, 1989, effective August 28, 1989.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Wiederstein, Firm Hearing and Trial Dates: A Partial Answer to Reducing Delay in the Courts, Vol. 70, No. 3, May 2006, Ky. Bench & Bar 18.
Kentucky Law Journal.
Kentucky Law Survey, Leathers, Tomasi and Hunt, Civil Procedure, 70 Ky. L.J. 551 (1981-82).
Cited: Thomas v. Thomas, 248 S.W.3d 564, 2008 Ky. LEXIS 70 (Ky. 2008); Wildcat Prop. Mgmt., LLC v. Reuss, 302 S.W.3d 89, 2009 Ky. App. LEXIS 250 (Ky. Ct. App. 2009).
NOTES TO DECISIONS

 	1. 	Taking of Depositions.
 	2. 	Dismissal for Want of Prosecution.
 		3. 	— Pretrial Steps.
 		4. 	— Not with Prejudice.
 		5. 	— Not Res Judicata.
 	6. 	Hearing.
 	7. 	Timely Manner.
1. Taking of Depositions.
Where deposition of witness was taken outside of the judicial district and the judge attended the taking of same, there was no hearing within the meaning of this rule. McGuire v. Hammond, 405 S.W.2d 191, 1966 Ky. LEXIS 245 (Ky. 1966), overruled, Steelvest, Inc. v. Scansteel Serv. Ctr., 908 S.W.2d 104, 1995 Ky. LEXIS 97 (Ky. 1995), overruled in part, Steelvest, Inc. v. Scansteel Serv. Ctr., 908 S.W.2d 104, 1995 Ky. LEXIS 97 (Ky. 1995).
2. Dismissal for Want of Prosecution.
Subsection (2) of this rule is a “housekeeping” rule which has as its purpose expediting the removal from the docket of stale cases. Hertz Commercial Leasing Corp. v. Joseph, 641 S.W.2d 753, 1982 Ky. App. LEXIS 262 (Ky. Ct. App. 1982).
The requisites of subsection (2) of this rule concerning the court's duties prior to dismissing a case, that notice be given to each attorney of record of the impending dismissal of the case, and that the court specifically enter an order dismissing the case, are mandatory because the dismissal of any litigant's case is not to be treated lightly. Hertz Commercial Leasing Corp. v. Joseph, 641 S.W.2d 753, 1982 Ky. App. LEXIS 262 (Ky. Ct. App. 1982).
The dismissal of a suit for lack of prosecution alone would not operate as a bar to the cause of action. A dismissal with prejudice, however, acts as a bar to again asserting the cause of action so dismissed; it has the effect of a judgment on the merits constituting the cause res judicata. Polk v. Wimsatt, 689 S.W.2d 363, 1985 Ky. App. LEXIS 536 (Ky. Ct. App. 1985).
Because the trial record was unclear as to whether the court considered the Ward factors, including: (1) the extent of the party's personal responsibility; (2) the history of dilatoriness, (3) whether the attorney's conduct was willful and in bad faith, (4) the meritoriousness of the claim, (5) prejudice to the other party, and (6) the availability of alternative sanction, prior to dismissing an employee's injury action for asbestosis under both CR 41.02 and 77.02, but instead based its decision solely upon a two-and-a-half (2½) year lack of activity, vacation of said dismissal was ordered, and the case was remanded. Toler v. Rapid Am., 190 S.W.3d 348, 2006 Ky. App. LEXIS 34 (Ky. Ct. App. 2006).
Dismissal of a legal malpractice case pursuant to CR 77.02 was proper because the same considerations used to determine a CR 41.02 motion did not necessarily precede a dismissal without prejudice under CR 77.02; the fact that the case may have involved complex legal issues did not suffice to justify a complete failure by the plaintiffs over the last 10 years to develop their cause of action, especially after the issuance of three CR 77.02 notices. Manning v. Wilkinson, 264 S.W.3d 620, 2007 Ky. App. LEXIS 242 (Ky. Ct. App. 2007).
In a condemnation case, a trial court erred when it dismissed a case for lack of prosecution because a statute was silent on the specific amount of time in which a trial on the exceptions and compensation was to be held, even though a property owner was entitled to a prompt trial on the issue of the condemnation itself. The property owner did not contest the right to take the property, but instead contested the valuation, and the trial court should have set the matter for a jury trial on compensation or made an interlocutory order and judgment final and appealable. Commonwealth v. Guess, — S.W.3d —, 2015 Ky. App. LEXIS 63 (Ky. Ct. App. 2015).
3. — Pretrial Steps.
Where plaintiff filed action alleging he suffered food poisoning from food prepared by defendant's restaurant and took no further affirmative steps for a period of one year, but defendant during the one-year period took several defensive steps including taking depositions and serving interrogatories on plaintiff, which plaintiff answered, it was error for the trial court to grant defendant's motion to dismiss the complaint for failure to prosecute under this rule since the phrase “no pretrial steps” in subsection (2) applies to both parties rather than just plaintiffs, so that defendant's affirmative steps precluded application of this rule. Bohannon v. Rutland, 616 S.W.2d 46, 1981 Ky. LEXIS 247 (Ky. 1981).
4. — Not with Prejudice.
The dismissal of litigation is of a serious nature and accordingly the Court of Appeals is unwilling to subscribe to the proposition that the effect of a dismissal order entered pursuant to the “housekeeping” rule of subsection (2) is one that is to be automatically considered “with prejudice” to a party's lawsuit. Hertz Commercial Leasing Corp. v. Joseph, 641 S.W.2d 753, 1982 Ky. App. LEXIS 262 (Ky. Ct. App. 1982).
Because of the grave consequences of a dismissal with prejudice, such a dismissal pursuant to either CR 41.02 for failure to prosecute or this rule should be resorted to only in the most extreme cases. Less drastic remedies, including dismissal without prejudice, would normally suffice to punish a dilatory, but not recalcitrant, party where the rights of other parties have not been prejudiced by the delay. Polk v. Wimsatt, 689 S.W.2d 363, 1985 Ky. App. LEXIS 536 (Ky. Ct. App. 1985).
5. — Not Res Judicata.
Res judicata was not applicable to bar the plaintiff's complaint where the facts indicated that the plaintiff's original complaint was apparently dismissed pursuant to the court's “housekeeping” authority under subsection (2) of this rule. Hertz Commercial Leasing Corp. v. Joseph, 641 S.W.2d 753, 1982 Ky. App. LEXIS 262 (Ky. Ct. App. 1982).
6. Hearing.
The entry of an order in a summary judgment action did not constitute a hearing under subsection (1) of this rule, where the court decided it upon the already constituted record. Marsh v. Kentucky Farmers Bank, 714 S.W.2d 502, 1986 Ky. App. LEXIS 1207 (Ky. Ct. App. 1986).
7. Timely Manner.
Driver's repeated failure to prosecute his appeal of his driver's license suspension by the Transportation Cabinet in a timely manner was sufficient to uphold the dismissal of his case under this section for want of prosecution. Wright v. Transportation Cabinet, 891 S.W.2d 412, 1995 Ky. App. LEXIS 11 (Ky. Ct. App. 1995).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Discovery — Depositions (Ky. CR 26-32), §  30.16.
Rule 77.03.  Clerk's office and orders by clerk.
Text
The office of the clerk with the clerk or deputy in attendance shall be open during business hours on all days except Sundays and legal holidays. All motions and applications in the clerk's office for issuing mesne process, for issuing final process to enforce and execute judgments, and for other proceedings which do not require allowance or order of the court are grantable of course by the clerk; but his action may be suspended or altered or rescinded by the court upon cause shown.
Annotations

Cross-References.
Circuit and district clerks, hours open for business, KRS 30A.040.
Opinions of Attorney General. There is no conflict with KRS 61.160 contained herein and a circuit clerk may close his office any one workday of the week (Monday through Saturday being a work-week). OAG 70-218.
Under this rule, the district clerk could issue a warrant or summons in an action for forcible entry or detainer as a mesne process. OAG 78-212.
Cited: Commonwealth ex rel. Floyd v. Mack, 764 S.W.2d 639, 1988 Ky. App. LEXIS 163 (Ky. Ct. App. 1988).
Rule 77.04.  Notice of entry of judgments and orders.
Text
(1)  Immediately upon the entry in the trial court of a judgment, a final order, an order which affects the running of time for taking an appeal, or an order which by its terms is required to be served, the clerk shall serve a notice of the entry by mail in the manner provided in Rule 5 upon every party who is not in default for failure to appear. Service of notice of entry of any judgment or order under this rule may be waived by the filing of a writing signed by the party or his attorney of record.
(2)  The clerk shall make a note in the case docket of the service required in paragraph (1) of this rule and the notation shall show the date of service. The date of the notation on the docket of the service of notice of entry, or the date of filing a waiver if prior thereto, shall be the date of entry for the purpose of fixing the running of the time for appeal under Rule 73.02(1).
(3)  The trial court shall require in the order, service of notice of entry of all orders made under Rules 6.03(2), 12.01, 12.05, 43.04, 50.02, 52.02, 54.02, 59, 62.01, 62.04, and 65.08(1), and all orders heard ex parte, or any other order it deems advisable.
(4)  Failure of the trial court to require service of notice of entry of any judgment or order under this rule or the failure of the clerk to serve such notice, or the failure of a party to receive notice, shall not affect the validity of the judgment or order, and does not affect the time to appeal or relieve or authorize the court to relieve a party for failure to appeal within the time allowed, except as permitted in Rule 73.02(1).
(5)  The provisions of this Rule 77.04 do not apply to trial courts other than circuit or district courts.
History
(Amended effective July 1, 1976; amended October 18, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Garvey and Doutt, Civil Procedure, 68 Ky. L.J. 529 (1979-1980).
Opinions of Attorney General. Even though the clerk fails to serve notice on the parties of an order overruling a motion for a new trial, the parties have lost their right of appeal if they do not appeal within 30 days of the entry of the order. OAG 64-681.
In general, the failure of the clerk to serve notice of the entry of the order overruling the motion for new trial has no effect upon the time to appeal. OAG 64-681.
Cited:  Motors Ins. Corp. v. Fields, 294 S.W.2d 518, 1956 Ky. LEXIS 123 (Ky. 1956); Harrison v. Clark, 431 S.W.2d 716, 1968 Ky. LEXIS 372 (Ky. 1968); Commonwealth ex rel. Mason v. Hughes, 725 S.W.2d 865, 1987 Ky. App. LEXIS 447 (Ky. Ct. App. 1987); Demoss v. Commonwealth, 765 S.W.2d 30, 1989 Ky. App. LEXIS 13 (Ky. Ct. App. 1989); Stewart v. Kentucky Lottery Corp., 986 S.W.2d 918, 1998 Ky. App. LEXIS 139 (Ky. Ct. App. 1998); Morgan v. Appalachian Reg'l Healthcare, Inc., — S.W.3d —, 2011 Ky. App. LEXIS 196 (Ky. Ct. App. 2011).
NOTES TO DECISIONS

 	1. 	Failure to Give Notice.
 	2. 	Effect of Waiver of Notice.
 	3. 	Timeliness of Appeal.
 	4. 	Clerk's Notation.
 	5. 	Workers’ Compensation Order.
1. Failure to Give Notice.
Judgment, not appealable under KRS 21.080 (repealed — now see KRS 22A.020), is not invalid because of failure to give notice of entry by the circuit clerk. Hartford Acci. & Indem. Co. v. Lewis, 296 S.W.2d 228, 1956 Ky. LEXIS 197 (Ky. 1956).
Where notice of an order overruling a motion for a new trial was not given by the clerk and appellant did not otherwise receive notice thereof, the circuit court was forbidden by this rule from re-entering that order as of a later date to preserve the appeal time. Brown v. Harris, 321 S.W.2d 781, 1959 Ky. LEXIS 287 (Ky. 1959).
Where condemnation case was continued generally in April 1959 and, over a year later, it was dismissed by the court without notice to the parties, the dismissal would not be set aside under CR 60.02. Commonwealth, Dep't of Highways v. Hatcher, 386 S.W.2d 262, 1965 Ky. LEXIS 494 (Ky. 1965).
The fact that the clerk's office did not serve a formal notice of entry of judgment on the appellant did not suspend the running of time for filing a notice of appeal because the failure to serve such a notice or the failure of a party to receive the notice does not affect the time for taking an appeal. Electric Plant Board v. Hickman-Fulton Countries Rural Electric Cooperative Corp., 564 S.W.2d 845, 1978 Ky. App. LEXIS 501 (Ky. Ct. App. 1978).
Where an attorney, who agreed to draw up a judgment and submit it to opposing counsel prior to entry, failed to so submit it, such actions were not grounds for relief under CR 60.02 since appeal could have been had under this rule. Electric Plant Board v. Hickman-Fulton Countries Rural Electric Cooperative Corp., 564 S.W.2d 845, 1978 Ky. App. LEXIS 501 (Ky. Ct. App. 1978).
If the clerk had failed to serve any notice whatever of the entry, the judgment would nevertheless have been effective and the time for taking an appeal would not have been affected by the omission of notice. Arnett v. Kennard, 580 S.W.2d 495, 1979 Ky. LEXIS 250 (Ky. 1979).
In its order granting relief under CR 60.02 where appellants had not been sent notice of the order denying their motion to vacate a summary judgment, the trial court did not extend the time for appeal contrary to CR 77.04, but rather the trial court merely vacated its previous order; one rule was not to be applied in a manner that destroyed another and eliminated its essential purpose, and CR 77.04 was not to be applied literally in this situation. Kurtsinger v. Bd. of Trs. of Ky. Ret. Sys., 90 S.W.3d 454, 2002 Ky. LEXIS 227 (Ky. 2002).
2. Effect of Waiver of Notice.
Even though the petitioners signed a statement on a copy of the judgment waiving notice of its entry, the waiver did not establish that petitioners had learned of the entry of the judgment, so that the trial judge had to determine the question of whether the petitioners' neglect in failing to file a notice of appeal was excusable under subsection (1) of CR 73.02 on petitioners' request for an extension of time to file an appeal. Webb Transfer Line, Inc. v. Meigs, 361 S.W.2d 761, 1962 Ky. LEXIS 250 (Ky. 1962).
3. Timeliness of Appeal.
Where a judgment was entered without notice to appellant, the appellant should have filed a notice of appeal to the judgment within 20 days of the date that counsel for the appellant had received an attested copy of the judgment, but because it chose instead to move to set aside the judgment, the appellant allowed its time to file a notice of appeal to expire, and thus lost its right to appeal judgment. Electric Plant Board v. Hickman-Fulton Countries Rural Electric Cooperative Corp., 564 S.W.2d 845, 1978 Ky. App. LEXIS 501 (Ky. Ct. App. 1978).
Although the clerk did not make a notation in the case docket of the service pursuant to subsection (2) of this rule, and the property owners contended that since this notation was not entered the 30-day time period never began to run, the trial court erred in allowing the property owners to file untimely exceptions in an eminent domain proceeding because this rule did not apply as the filing of exceptions in the same court is not an appeal to the next higher court. Kentucky Utilities Co. v. Brashear, 726 S.W.2d 321, 1987 Ky. App. LEXIS 452 (Ky. Ct. App. 1987).
When appellee worker filed an action against appellant transportation company under the Federal Employers Liability Act, 45 U.S.C.S. §§ 51-60, the jury returned a verdict in his favor and awarded damages; appellant's oral motion made at the close of trial for JNOV and/or a new trial tolled the time for taking an appeal under CR 73.02(1)(e). Appellant's notice of appeal was timely, because it was filed within the 30-day period after service of the order denying its motion for a new trial under under CR 77.04(2). CSX Transp., Inc. v. Moody, 313 S.W.3d 72,  2010 Ky. LEXIS 113 (Ky. 2010).
Although a mortgage holder did not appeal within 30 days after the trial court denied its CR 59.05 motion to  alter or amend its judgment determining priority in a foreclosure proceeding, the trial court's grant of a CR 60.02 motion to  vacate the order that had denied the Rule 59.05 motion made the mortgage holder's appeal timely; CR 77.04(4) did  not preclude the trial court from vacating the order based upon a finding that the first mortgage holder did not receive a copy. Cadleway Props., Inc. v. Bayview Loan Servicing, LLC, 338 S.W.3d 280, 2010 Ky. App. LEXIS 168 (Ky. Ct. App. 2010).
4. Clerk's Notation.
Both subdivision (2) of this Rule and RCr 12.06(2) advert to  two dates, which ought to be but might not be identical: the date that service is made, which is reflected in the docket notation; and the date that the notation itself is made; while one might argue that the “date of such notation” in RCr 12.06(2) means  the date of service appearing in the notation, the court viewed as crucial the date on which the notation was actually made in the docket; a notation therefore may not be retroactive: if a clerk makes a notation today, stating that notice of entry was served in 1982, then the time for taking appeal is not extinguished, but begins to run today. Ramey v. Commonwealth, 824 S.W.2d 851, 1992 Ky. LEXIS 19 (Ky. 1992).
The time for filing a notice of appeal is triggered not by service but by the date of the clerk's notation in the docket recording the entry of service of notice, and that date is the date of entry for the purpose of fixing the running of time for appeal. Fox v. House, 912 S.W.2d 450, 1995 Ky. App. LEXIS 109 (Ky. Ct. App. 1995).
5. Workers’ Compensation Order.
Because regardless of when a judgment or order is rendered, it is its notation in the docket by the clerk which constitutes “entry,” where there was no indication that the Workers' Compensation Board's decision was noted on the docket on the date of rendition, Court of Appeals' dismissal of claim as untimely was reversed and case remanded with claimant ordered to obtain and file with the court, within 21 days, a document containing a certificate which reflected the date upon which the decision of the Board was entered and the date upon which the parties were served with notice of the decision. Staton v. Poly Weave Bag Co., 930 S.W.2d 397, 1996 Ky. LEXIS 81 (Ky. 1996).
Research References.
Petrilli, Kentucky Family Law, Dissolution Decree, § 24.2.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Judgment and Order of Sale, Plaintiff is First Lien Holder, Form 301.07.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for New Trial and Judgment Notwithstanding the Verdict, §  57.00.
Rule 78.  Motion days — Submission of motions.
Text
(1)  Each circuit and district court shall establish by rule regular motion days as required by statute, and a copy of the rules shall be certified to the Supreme Court as provided in SCR 1.040(3)(a).
(2)  To expedite its business, the court may make provision by rule or order for the submission and determination of motions without oral hearing upon brief written statements of reasons in support and opposition.
History
(Amended November 27, 2000, effective February 1, 2001.)
Annotations

NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Failure to Certify to Court of Appeals.
 	3. 	Consistency of Local Rules.
1. Purpose.
The purpose of this rule's requirement that each Circuit Court establish by rule regular motion days and certify a copy of the rule to the Court of Appeals is to make available at one place the local rules of the various circuit courts for the benefit of the bar of Kentucky. Burns v. Brewster, 338 S.W.2d 908, 1960 Ky. LEXIS 422 (Ky. 1960)
2. Failure to Certify to Court of Appeals.
Where there was no certification of order of circuit court fixing rule day in the several courts of the district, but notice was sent to administrator of Court of Appeals stating that rule days had been set and that for Clay County it was “the first Tuesday of each month,” and order entering case for trial was entered on April 2, a Thursday, and defendant's attorneys were not notified, trial court erred in not granting motion for new trial based on fact that attorneys had no notice of trial date and case had not been properly prepared for trial. Burns v. Brewster, 338 S.W.2d 908, 1960 Ky. LEXIS 422 (Ky. 1960).
3. Consistency of Local Rules.
To the extent a Circuit Court rule requires a motion to state grounds with particularity and to include a statement of authorities, it is consistent with the provisions of this rule and with CR 7.02. Newdigate v. Walker, 384 S.W.2d 312, 1964 Ky. LEXIS 89 (Ky. 1964).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Defensive Motions, §  30.07.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Intervention (Ky. CR 24), §  30.14.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion for Judgment on the Pleadings (Ky. CR 12.03), §  30.11.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Motions and Notices, §  52.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Third-party Practice — Impleader (Ky. CR 14), §  30.13.
Rule 79.  Books and records to be kept by clerks of courts.
Rule 79.01.  Dockets.
Text
(1)  The clerk of each trial court shall keep a docket for each original action filed in that court. Actions shall be assigned consecutive file numbers as prescribed in the circuit clerks manual published by the Administrative Office of the Courts. The file number of each action shall be inscribed on the heading of the page of the docket on which the first entry of the action is made. All papers filed with the clerk, process issued and returns made, appearances, orders, verdicts, and judgments shall be marked with the file number and shall be noted chronologically in the docket on the page or pages of the docket assigned to the action. These notations shall be brief but shall show the nature of each paper filed or issued and the substance of each order or judgment of the court and of the returns showing execution of process. The notation of an order or judgment shall show the date the notation is made. When a trial by jury has been properly demanded or ordered the clerk shall enter the word “jury” on the heading of the page of the docket on which the first entry of the action is made.
(2)  The circuit court clerk shall keep for each action appealed to that court a separate appellate docket. Such actions shall be assigned consecutive file numbers as prescribed in the Circuit Clerks Manual published by the Administrative Office of the Courts. The provisions of paragraph (1) of this Rule 79.01 relating to entries on the docket shall apply also to the appellate docket.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978.)
Annotations

Northern Kentucky Law Review.
Ziegler, The Kentucky Open Records Act: A Preliminary Analysis, 7 N. Ky. L. Rev. 7 (1980).
Opinions of Attorney General. There is a presumption that a newspaper has a common-law interest in court records that are required to be recorded in books or are required to be noted of record in books kept in the office of the circuit court clerk. OAG 71-484.
Cited:  Tankersley v. Gilkey, 414 S.W.2d 589, 1967 Ky. LEXIS 363 (Ky. 1967); Bartlett v. Commonwealth, 418 S.W.2d 225, 1967 Ky. LEXIS 203 (Ky. 1967); Harrison v. Clark, 431 S.W.2d 716, 1968 Ky. LEXIS 372 (Ky. 1968).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Clerk's Ministerial Duty.
 	3. 	When Judgment Takes Effect.
 	4. 	Form of Docket.
1. Application.
This rule applies only in Circuit Court and not county court judgments. Commonwealth, Dep't of Highways v. Richardson, 424 S.W.2d 601, 1967 Ky. LEXIS 21 (Ky. 1967).
2. Clerk's Ministerial Duty.
Where decree, though signed and delivered to the clerk, had not been physically noted in the civil docket as required by this rule and CR 58, the duty of the clerk to make the notation was a ministerial function which could not be affected by the propriety or impropriety of the judicial action embodied in the document itself and was not subject to the control of the trial judge. Putnam v. Fanning, 495 S.W.2d 175, 1973 Ky. LEXIS 391 (Ky. 1973).
Where an order of dismissal was signed and delivered to a court clerk, a judge could not take any action that would impede the clerk's ministerial duty of entering and of noting the order in the docket. Farmer v. Castlen, — S.W.3d —, 2003 Ky. App. LEXIS 113 (Ky. Ct. App. 2003).
3. When Judgment Takes Effect.
A judgment, though signed, was not effective until entered into the docket book. Paul v. Butler, 557 S.W.2d 443, 1977 Ky. App. LEXIS 840 (Ky. Ct. App. 1977).
A judgment which was duly signed by the trial judge when he was in office became effective when entered by the clerk, albeit after the judge left office. American Pulverizer Co. v. Cantrell, 694 S.W.2d 714, 1985 Ky. App. LEXIS 547 (Ky. Ct. App. 1985).
4. Form of Docket.
Subsection (1) of this rule does not specify that the docket be in hard copy paper form as distinguished from an electronic form; thus, a clerk's electronic computerized “Case History” or docket sheet satisfied the requirements of this rule. Stewart v. Kentucky Lottery Corp., 986 S.W.2d 918, 1998 Ky. App. LEXIS 139 (Ky. Ct. App. 1998).
Research References.
Petrilli, Kentucky Family Law, Dissolution Decree, § 24.2.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Judgments and Orders (Civil), §  58.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for New Trial and Judgment Notwithstanding the Verdict, §  57.00.
Rule 79.02.  Entry of satisfaction of judgment.
Text
When a judgment has been satisfied such satisfaction may be certified upon the records of the Circuit Court as follows:
 	(1)  Upon the return of an execution showing that a judgment has been satisfied the clerk shall thus enter satisfaction on the judgment: “Satisfaction by execution.” A party or his attorney receiving satisfaction of a judgment otherwise than by execution may make, date and sign this entry on the margin of the judgment: “Satisfaction in full.” The court may upon motion compel an entry of satisfaction to be made.
 	(2)  The satisfaction of the judgment may be shown by the entry of a document styled satisfaction of judgment indicating that it has been satisfied in full. The aforesaid Satisfaction of Judgment should be executed by the party or his attorney having received said satisfaction. The court may upon motion compel an entry of satisfaction to be made.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended July 12, 1989, effective August 28, 1989.)
Annotations

Kentucky Bench & Bar.
Mapother, Kentucky's New Rules of Civil and Criminal Procedure, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 22.
Cited:  Commonwealth, Dep't of Highways v. Back, 391 S.W.2d 707, 1965 Ky. LEXIS 326 (Ky. 1965); Harrison v. Clark, 431 S.W.2d 716, 1968 Ky. LEXIS 372 (Ky. 1968); Shanklin v. Townsend, 467 S.W.2d 779, 1971 Ky. LEXIS 406 (Ky. 1971).
NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Satisfaction.
1. Application.
This rule applies in Circuit Court and not to county court judgments. Commonwealth, Dep't of Highways v. Richardson, 424 S.W.2d 601, 1967 Ky. LEXIS 21 (Ky. 1967).
2. Satisfaction.
An agreed order reflecting a satisfaction of judgment that dismissed an action with prejudice did not insure to the attorneys who were not parties to the action and against whom no claim was then pending. Wimsatt v. Haydon Oil Co., 414 S.W.2d 908, 1967 Ky. LEXIS 375 (Ky. 1967).
Rule 79.03.  Indices and calendars.
Text
Suitable indices of the dockets required by Rule 79.01 and Criminal Rule 13.01 shall be kept by the clerk of each trial court in the form and manner prescribed in the circuit clerks manual published by the Administrative Office of the Courts. The clerk shall prepare, under the direction of the trial court, calendars of all actions assigned for trial which shall distinguish “jury actions” from “court actions.”
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978.)
Rule 79.04.  Other records.
Text
The clerk of each trial court shall keep such other records as may be required by the circuit clerks manual published by the Administrative Office of the Courts.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978.)
Rule 79.05.  Original record — Removal and transfer.
Text
(1)  General.
The clerk of each trial court shall maintain separately all papers filed, entered, issued or returned in each action, which with the docket required by Rule 79.01 or by Criminal Rule 13.01 shall constitute the original record. Except when transmitted to an appellate court or withdrawn by counsel pursuant to Rule 75.07, no original record shall be removed from the office of the clerk unless by a court order. However, when necessary in the hearing of a motion or in the taking of some step in an action or proceeding that is to be conducted by the court out of the county in which the record is kept, an attorney of record in the action, or if a party is not represented by an attorney, the party himself, may make a written and signed request to the clerk that the original record be transferred to the circuit clerk of the county wherein the hearing is to be conducted. Upon receipt of such request the clerk shall forthwith transmit the record as requested. The record shall be returned promptly after completion of the event necessitating the transfer.
(2)  Recording of wills.
When a will is admitted to probate the clerk shall lodge the original will and a certified copy of the order admitting it with the county clerk for recording. It shall be the responsibility of the proponent of the will to see that the will and certified copy of the order are duly recorded and to pay the county clerk's recording fee. The original order admitting the will to probate and a certified copy of the will shall be retained in the record of the probate action.
(3)  Exhibits.
The clerk may dispose of exhibits six (6) months after the action becomes final, unless sooner withdrawn by the parties.
History
(Amended effective July 1, 1976; amended October 14, 1977, effective January 1, 1978; amended February 14, 1978, effective March 1, 1978; amended July 12, 1989, effective August 28, 1989.)
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for County Clerks, § 14.00.
Rule 79.06.  Clerks of the Court of Appeals and Supreme Court.
Text
(1)  Scope of Rule.
Rule 79.06 applies only to the clerks of the Court of Appeals and Supreme Court.
(2)  General Docket.
The clerk of each appellate court shall keep a general docket in which shall be recorded all appeals and original proceedings in that court. It shall show the number and style of each case and the dates it is docketed, submitted, or sent to the court, and decided. In appealed cases it shall show also the county from which appealed, whether it is civil or criminal, and if advanced; the dates briefs are filed; the dates a petition for rehearing, modification or extension is filed and ruled on and the nature of the ruling; and the date the order or opinion became final.
(3)  Docketing of Appeals. No action in or appeal to the Court of Appeals or Supreme Court will be docketed until the filing fee required by Rule 76.42(2) is paid. Subject to that requirement, an appeal shall be docketed when the appellate court clerk receives copies of the notice of appeal, judgment, and receipt for the filing fee from the appropriate court clerk. A motion for relief under Rule 65.07 or 65.09 shall also be treated as an appeal and shall be docketed when it is filed and the filing fee is paid. A motion for relief under CR 65.08 shall be treated as an interlocutory motion in the pending appeal from the final judgment and shall not receive a separate docketing number in the Court of Appeals.
(4)  Docket sheets.
The clerk shall attach to each case record a docket sheet which shall bear the style and file number of the case, a brief indication of the subject-matter, the names and addresses of the attorneys, and in appealed cases the county and appellate district from which appealed and the name and address of the trial judge. Every step taken in the case shall when taken be entered by the clerk on the docket sheet.
(5)  Docket of motions for transfer and review.
The clerk of the Supreme Court shall keep a special docket of motions for transfer of cases from the Court of Appeals and a special docket of motions for review of cases from the Court of Appeals. They shall show the style of each case, the county from which it comes, the dates of filing, responding, submission and ruling, and the nature of the ruling. After the motion is granted, the appeal shall be transferred to the general docket at the time specified in paragraph (3) of this Rule 79.06.
(6)  Filing of papers.
Nothing lodged with the clerk in connection with an original proceeding or an appealed case, or on which action of any kind by the court is sought, shall be docketed or noted as a step in a proceeding unless (a) it is tendered within the time allowed for its filing and otherwise conforms to these Rules and (b) the filing fee mentioned in paragraph (3) of this Rule 79.06 has been paid. A late, unauthorized, or otherwise nonconforming paper will be considered only by leave of the court.
(7)  Request for transmittal of record on appeal.
 	(a)  Transmittal of the record on appeal from the clerk of the trial court shall be requested by the clerk of the appellate court when the appellant's reply brief is filed or at the expiration of the time allowed for its filing, whichever is the sooner, with the following exceptions in criminal cases (including proceedings under RCr 11.42):
 		(i)  If the notification required by Rule 75.07(5) indicates that counsel for the appellant is the Public Advocate of the Commonwealth or the Attorney General of the Commonwealth, the clerk of the appellate court shall request transmittal of the record forthwith; or
 		(ii)  If the notification required by CR 75.07(5) indicates that counsel for the appellant is someone other than the Public Advocate of the Commonwealth or the Attorney General of the Commonwealth, or that the appellant is acting pro-se, the clerk of the appellate court shall request transmittal of the record when the appellant's brief is filed. Should the appellant fail to file a brief, the clerk need not request the record unless so directed by the court.
 	(b)  The record on appeal in a civil case shall not be requested by the clerk until the appellant has complied with the applicable provisions of Rule 76.02.
History
(Adopted October 14, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended April 10, 1981, effective July 1, 1981; amended September 22, 1995, effective November 1, 1995; amended December 3, 1998, effective January 1, 1999.)
Annotations

Compiler's Notes.
Former Rule 79.06 was repealed by order of the Supreme Court of October 10, 1977, effective January 1, 1978 and is superseded by this Rule 79.06.
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Notice of Certification of Record on Appeal, Form 101.18.
Rule 80.  Stenographic report or transcript as evidence.
Text
Whenever the testimony of a witness at a trial or hearing which was stenographically reported is admissible in evidence at a later trial, it may be proved by the transcript thereof duly certified by the person who reported the testimony.
Annotations

Cross-References.
Testimony of witness at former trial, use in subsequent trial, KRE 804.
Cited: Armstrong v. McGuire, 317 S.W.2d 902, 1958 Ky. LEXIS 120 (Ky. 1958).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Certificate to Transcript of Evidence, Form 20.03.
XI.
GENERAL APPLICATION OF THESE RULES
Rule 81.  Relief heretofore available by common law writs. 
Rule 81A.  Exemption of governmental units from giving bond. 
Rule 82.  Jurisdiction and venue unaffected. 
Rule 84.  Forms. [Deleted.] 
Rule 86.  Effective date. 
Rule 87.  Amendment of rules. 
Rule 81.  Relief heretofore available by common law writs.
Text
Relief heretofore available by the remedies of mandamus, prohibition, scire facias, quo warranto, or of an information in the nature of a quo warranto, may be obtained by original action in the appropriate court.
History
(Amended October 14, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Notes, An Analysis of the Question of County Jail Reform in Kentucky, 65 Ky. L.J. 130 (1976-77).
Russo, School-Based Decision Making in Kentucky: Dawn of a New Era or Nothing New Under the Sun?, 83 Ky. L.J. 123 (1994-95).
Opinions of Attorney General. Where an inferior court continually placed persons on parole without supervision, the Circuit Court could be asked to invoke its supervisory power and require such supervision by appropriate order. OAG 64-413.
Jurisdiction to order the return to defendant of personal property seized for forfeiture does not vest in any court until there has been a conviction. Until that time, property is not subject to replevin, but is deemed to be in the custody of the appropriate law enforcement agency. The Commonwealth may hold property which may be subject to forfeiture under the penal code until the underlying criminal charges have been resolved, and upon conviction subject the property to forfeiture. A district court order directing that personal property seized incident to an arrest or by execution of a search warrant be returned to the defendant is not a final action, so a direct appeal would not be available. Rather, review, if any, would be available through an original proceeding for relief in the nature of mandamus or prohibition in the Circuit Court pursuant to the authority of SCR 1.040(6), this rule and KRS 24A.010(2). OAG 91-67.
Cited: Mastin v. Cornett, 373 S.W.2d 424, 1963 Ky. LEXIS 159 (Ky. 1963); Commonwealth v. Wortman, 929 S.W.2d 199, 1996 Ky. App. LEXIS 92 (Ky. Ct. App. 1996); Kohler v. Transportation Cabinet, 944 S.W.2d 146, 1997 Ky. App. LEXIS 42 (Ky. Ct. App. 1997); Billingsley v. Commonwealth, 2004 Ky. App. LEXIS 162 (Ky. Ct. App. 2004); Fritsch v. Caudill, 146 S.W.3d 926, 2004 Ky. LEXIS 240 (Ky. 2004); Buckley v. Wilson, 177 S.W.3d 778, 2005 Ky. LEXIS 345 (Ky. 2005).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Prohibition.
 		3. 	— Proper Forum.
 	4. 	Mandamus.
 		5. 	— Proper Forum.
 	6. 	Quo Warranto.
 	7. 	Interlocutory Relief.
 	8. 	Jurisdiction
 	9. 	Finality of Order or Judgment.
1. In General.
The Court of Appeals' original jurisdiction to issue writs to control the actions of inferior courts cannot be invoked as a substitute for an appeal when none lies. Moore v. Smith, 307 S.W.2d 191, 1957 Ky. LEXIS 81 (Ky. 1957).
2. Prohibition.
The delay and expense incident to an appeal to this court were held not to be such “irreparable injury” as authorized the issuance of a writ of prohibition. Farmers Nat'l Bank v. Speckman, 312 Ky. 106, 226 S.W.2d 315, 1949 Ky. LEXIS 1256 (Ky. 1949) (decided under prior rule).
Petitioner was not entitled to a writ of prohibition to prevent judge from hearing or continuing contempt proceedings against petitioner for failure to comply with child custody decree because petitioner had adequate remedies available to her, whereas writs of prohibition will be issued only upon a showing of irreparable injury, for which no adequate remedy is available. Luster v. Auxier, 285 S.W.2d 900, 1955 Ky. LEXIS 88 (Ky. 1955).
The record did not show that the petitioner would suffer great and irreparable injury by reason of the execution or the failure to execute a $150,000 supersedeas bond so as to justify a special writ in the nature of prohibition to prohibit the circuit judge from confirming or attempting to confirm the report of sale of certain property sold under order of the court. Harris Coal Corp. v. Cornett, 298 S.W.2d 320, 1957 Ky. LEXIS 376 (Ky. 1957).
Since an order setting aside a default judgment may be reviewed upon appeal from the final judgment, a writ of prohibition is not available in such a situation because the petitioner does not fall into the classification of a person who will suffer great and irreparable injury without such a remedy. Bargo v. Lewis, 305 S.W.2d 757, 1957 Ky. LEXIS 328 (Ky. 1957).
Where the Circuit Court did not adjudicate the merits of the controversy because of the erroneous belief that it had no power to act, the Court of Appeals would not grant a writ of prohibition since the petitioners could pursue the action further in the Circuit Court where a hearing and adjudication may be had on the merits of the controversy. Hettich v. Colson, 366 S.W.2d 907, 1963 Ky. LEXIS 11 (Ky. 1963).
The Court of Appeals erred in granting a writ of prohibition in favor of a corporation attempting to avoid the trial court's order to release corporation documents to former minority shareholders, where even though the trial judge did not conduct an in camera review, neither party had sought such a review or made a motion for protective order, and therefore the failure or refusal of the trial court to hold a hearing on the issue does not rise to the level of great injustice and irreparable harm required for the issuance of a writ of prohibition. Shobe v. EPI Corp., 815 S.W.2d 395, 1991 Ky. LEXIS 99 (Ky. 1991).
Where an expert was required to produce excessive amounts of personal financial records that were duplicative, burdensome, and intrusive, and where the requesting party had not explored less costly and less intrusive means, the expert was entitled to a writ of prohibition to prevent a trial judge from ordering him to produce the sensitive personal financial documents requested. Primm v. Isaac, 127 S.W.3d 630, 2004 Ky. LEXIS 50 (Ky. 2004).
Court of Appeals' denial of an insurer's petition for writ of prohibition in a bad faith claim against it was affirmed in part and reversed in part where the insurer was entitled to the same with regard to discovery of advertising information and certain aspects of personnel files, which was irrelevant information to the underlying litigation, but otherwise, the insurer failed to show irreparable harm as to the other discovery requests as it did not adequately prove that compliance required disclosure of trade secrets. Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 2004 Ky. LEXIS 242 (Ky. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 443 (Ky. Jan. 20, 2005).
Various standards of appellate review apply to the review of a writ of prohibition, namely appellate review of decisions issuing, or refusing to issue a writ of prohibition, are limited to an abuse-of-discretion inquiry, except for issues of law which are reviewed de novo. If on appeal an error is alleged to lie in the findings of fact, then an appellate court must review the findings of fact for clear error before reviewing the decision to grant or deny the petition. Grange Mut. Ins. Co. v. Trude, 151 S.W.3d 803, 2004 Ky. LEXIS 242 (Ky. 2004), review denied, — S.W.3d —, 2005 Ky. LEXIS 443 (Ky. Jan. 20, 2005).
Kentucky Court of Appeals abused its discretion by denying a writ of prohibition to a hospital in a medical negligence action with regard to a trial court order requiring the hospital to produce the recorded statements of two (2) nurses that were made, at the request of the hospital's attorney, via an interview by the hospital's risk manager after a newborn died at the hospital. Fact that plaintiffs had no other alternative to obtain the information did not override the attorney-client privilege held by the hospital. St. Luke Hosps., Inc. v. Kopowski, 160 S.W.3d 771, 2005 Ky. LEXIS 134 (Ky. 2005).
Petitioner was not entitled to a writ of prohibition to prevent a judge from ordering a mental retardation evaluation by the Kentucky Correctional Psychiatric Center because petitioner's U.S. Const. amend. V right to remain silent would be minimally implicated as he had already been tried and convicted of the murders that resulted in his death sentence. Because the claim was speculative and the right could be protected by appropriate safeguards, the allegation did not entitle petitioner to a writ of prohibition. White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010), substituted opinion, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
Writ of prohibition was denied where a death row inmate was seeking to prevent a judge from enforcing an order requiring a mental retardation evaluation by the Kentucky Correctional Psychiatric Center (KCPC) because this was not precluded by KRS 31.185(3) where there was a functional finding that the use of KCPC was not impractical. Even assuming that the trial court was acting erroneously as alleged by the inmate, he did not demonstrate an irreparable injury that would have resulted from the KCPC mental retardation evaluation and which could not have been redressed by appeal from a final determination of the case on the merits; the inmate's rights under U.S. Const. amend. V were minimally implicated because the inmate had already been convicted and safeguards could have been used, the inmate's claim that he would have been permanently deprived of his right to a full and fair hearing was vague, speculative, and unpersuasive, and there was no real threat to confidential defense communications. White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
Court of appeals erred in granting a health care plan's petition for a writ prohibiting the circuit court from enforcing an order staying discovery in declaratory judgment litigation because the circuit court did not abuse its discretion by temporarily staying discovery pending the resolution of matters pertaining to the partial summary judgment in the appellate courts; the circuit court acted within its discretion in deciding to hold further discovery in abeyance pending the appeal. Commonwealth v. Wingate, — S.W.3d —, 2015 Ky. LEXIS 16 (Ky. 2015).
3. — Proper Forum.
The Circuit Court has authority to prohibit the police court from enforcing its order by this rule. Cunnigan v. Jones, 371 S.W.2d 624, 1963 Ky. LEXIS 102 (Ky. 1963).
An original proceeding to obtain relief in the nature of prohibition was dismissed because the relief sought should have been obtained by proceeding in the Circuit Court since an action in the Circuit Court affords a better remedy in that the real party in interest in the original proceeding under attack could have been joined as a necessary or proper party. Jones v. Cook, 378 S.W.2d 795, 1964 Ky. LEXIS 204 (Ky. 1964).
Where the petitioners sought a writ of prohibition to prohibit enforcement of payment of judgments granted in police court, the Circuit Court was the proper forum in which to initiate such an action since the Circuit Court has the power to issue such writs or orders to officers of inferior jurisdictions. Northcutt v. Shelton, 436 S.W.2d 264, 1969 Ky. LEXIS 468 (Ky. 1969).
Circuit court had authority to issue a writ of prohibition to a district court judge who had issued an order precluding all county attorneys from objecting to questions made to defense witnesses during a preliminary hearing because the Kentucky Supreme Court was not the proper forum and access of such matters to the circuit court provided the parties with rapid and easy access to address claims of immediate and irreparable harm. Delahanty v. Commonwealth Ex Rel. Maze, 295 S.W.3d 136, 2009 Ky. App. LEXIS 124 (Ky. Ct. App. 2009).
Circuit court correctly observed that the writ of prohibition belonged to the second category; i.e., where the lower court was acting erroneously within its proper jurisdiction. Peters v. Commonwealth, — S.W.3d —, 2010 Ky. App. LEXIS 2 (Ky. Ct. App. 2010), rev'd, 353 S.W.3d 592, 2011 Ky. LEXIS 140 (Ky. 2011).
4. Mandamus.
Petitioner was not entitled to an order in the nature of mandamus to compel entry of a judgment in his favor in quiet title action since he had an adequate remedy through an appeal of the lower court's judgment voiding original tax judgment under which he claimed, notwithstanding the fact that petitioner had let his right of appeal slip away through inaction. Burchell v. Cope, 298 S.W.2d 693, 1957 Ky. LEXIS 387 (Ky. 1957).
Mandamus would not lie to compel circuit judge to exercise his discretion to allow petitioner to withdraw a sum of money paid into court by condemnor where there was a dispute as to the division of the sum since mandamus would not be used to control the discretion of an inferior court. Kaufman v. Humphrey, 329 S.W.2d 575, 1959 Ky. LEXIS 174 (Ky. 1959).
Mandamus may issue to compel exercise of discretionary duty, but not to compel exercise of such duty in any particular manner. Evans v. Thomas, 372 S.W.2d 798, 1963 Ky. LEXIS 148 (Ky. 1963), cert. denied, 376 U.S. 934, 84 S. Ct. 705, 11 L. Ed. 2d 653, 1964 U.S. LEXIS 1760 (1964).
Where trial judge overruled a motion to direct a return of a check paid to the clerk of the court in satisfaction of a judgment, petitioner was not entitled to original relief in the nature of mandamus because the injury, though it might have been irreparable, was not so great as to justify the extraordinary relief demanded. Black Motor Co. v. Hill, 372 S.W.2d 801, 1963 Ky. LEXIS 149 (Ky. 1963).
Review of district court rulings is available through an original proceeding for relief in the nature of mandamus or prohibition in the appellate court. Tipton v. Commonwealth, 770 S.W.2d 239, 1989 Ky. App. LEXIS 38 (Ky. Ct. App. 1989), overruled in part, Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
Because the district court's denial of the Commonwealth's motion to transfer appellant juvenile's robbery case to the circuit court did not dispose of the ultimate issue in the case concerning appellant's guilt, there was no finality within the meaning of RCr P. 54.02(1); therefore, the Commonwealth's only remedy was to petition for a writ of mandamus. The circuit court did not err by granting a petition for writ of mandamus under CR 81 directing the district court to transfer appellant's robbery case to the circuit court, because the conditions of KRS 635.020(4) were satisfied; appellant was older than 14 years of age and a participant in a crime in which a gun was used. K.N. v. Commonwealth, 375 S.W.3d 816, 2012 Ky. App. LEXIS 89 (Ky. Ct. App. 2012).
5. — Proper Forum.
Where relief was available in the Circuit Court, under this rule, Court of Appeals will not exercise its jurisdiction in action in nature of mandamus to compel the police judge of the city of Louisville to docket for trial certain charges against the petitioners under which they have been convicted and fined, but claim never to have been tried. Merson v. Muir, 269 S.W.2d 272, 1954 Ky. LEXIS 993 (Ky. 1954).
Petitioner proceeded erroneously in filing an original action in the Court of Appeals for a writ of mandamus ordering the judge of the Owensboro Police Court to grant him an immediate trial or dismiss the charges against him and to order the detainer withdrawn, because the Circuit Court has jurisdiction to provide adequate relief in mandamus proceedings directed to courts inferior to it under this rule. Burton v. Judge, Owensboro Police Court, 380 S.W.2d 263, 1964 Ky. LEXIS 307 (Ky. 1964).
6. Quo Warranto.
Only the person entitled to the office or the attorney general might have brought an action either to remove a person usurping a municipal office or to test the claim of a potential usurper to such office. Jenkins v. Congleton, 242 Ky. 46, 45 S.W.2d 456, 1932 Ky. LEXIS 209 (Ky. 1932) (decided under prior rule).
Although the common-law writ of quo warranto was abolished by this rule, relief was obtainable in a civil action showing a right to relief of this nature. Commonwealth ex rel. Buckman v. Mason, 300 S.W.2d 44, 1957 Ky. LEXIS 438 (Ky. 1957).
In an action to oust usurpers from their offices on the county board of education, the only relief obtainable in the nature of a writ of quo warranto was the ouster of the usurpers where the action was brought by the Commonwealth, so that the Commonwealth was not entitled to a recital in the judgment that the usurpers were ousted from the board without regard to subsequent appointments since the lawful members did not appeal from the judgment of the lower court. Commonwealth ex rel. Buckman v. Mason, 300 S.W.2d 44, 1957 Ky. LEXIS 438 (Ky. 1957).
Quo warranto is an ancient common-law process by which the sovereign determines the legality of a claim which a party asserts to the use or exercise of an office or franchise and ousts such a one if his claim is not well founded or the right to enjoy the privilege has been forfeited or lost. Arnett v. De Weese, 304 S.W.2d 784, 1957 Ky. LEXIS 281 (Ky. 1957).
7. Interlocutory Relief.
This rule is broad enough to authorize a request for interlocutory relief from that portion of a habeas corpus judgment admitting petitioners to bail pending appeal. Crady v. Cranfill, 371 S.W.2d 640, 1963 Ky. LEXIS 110 (Ky. 1963).
Appellants, the State and a coal mine owner, had an adequate remedy by appeal, and therefore they were not entitled to writs of mandamus and prohibition, because an order allowing intervention was interlocutory and the yet-to-be entered consent judgment constituted a binding agreement between appellants but did not bind the citizen plaintiffs who were not a party to it. Because the citizen plaintiffs were strangers to the consent degree, their intervention could not be a breach of that agreement and did not threaten to deprive appellants of any benefit within its contemplation. Commonwealth v. Shepherd, 366 S.W.3d 1, 2012 Ky. LEXIS 49 (Ky. 2012).
8. Jurisdiction
To the extent the trial court had permitted the citizen plaintiffs to intervene in the State's enforcement action so as to give them an opportunity to comment upon and to criticize the proposed consent judgment, it was not acting outside its jurisdiction. The trial court held in abeyance the citizen plaintiffs'  own claims under the Clean Water Act. Commonwealth v. Shepherd, 366 S.W.3d 1, 2012 Ky. LEXIS 49 (Ky. 2012).
9. Finality of Order or Judgment.
Court of appeals erred in granting a health care plan's petition for a writ prohibiting the circuit court from enforcing an order staying discovery in declaratory judgment litigation because the circuit court was not acting outside of its subject matter jurisdiction; because the plan's appeal of the partial summary judgment, did not bring the entire cause into the appellate court, further proceedings could be had in the circuit court. Commonwealth v. Wingate, — S.W.3d —, 2015 Ky. LEXIS 16 (Ky. 2015).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Petition for Writ of Prohibition (State Court), Form 105.02.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Special Appellate Remedies, § 105.00.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Writ of Prohibition, §  9.00.
Rule 81A.  Exemption of governmental units from giving bond.
Text
Whenever a bond is or may be required by these rules in order to take any proceeding, to indemnify any party, or to stay proceedings under or the enforcement of a judgment, such requirement shall not apply to the United States, the commonwealth or any of its municipal corporations or political subdivisions, or any of their agencies or officers acting for or on their behalf. Unless otherwise exempted by law such governmental unit shall be obligated to the same extent as if it had given the bond required.
Annotations

Cited:  Commonwealth, Dep't of Highways v. Frank Fehr Brewing Co., 376 S.W.2d 541, 1964 Ky. LEXIS 459 (Ky. 1964); Commonwealth, Dep't of Highways v. Cardinal Hill Nursery, Inc., 380 S.W.2d 249, 1964 Ky. LEXIS 299 (Ky. 1964); Boyle County Fiscal Court v. Shewmaker, 666 S.W.2d 759, 1984 Ky. App. LEXIS 479 (Ky. Ct. App. 1984).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Application.
 	3. 	Liability for Damages.
 	4. 	Exemption Not Permitted.
1. In General.
This rule is not repugnant to KRS 454.190. Commonwealth, Dep't of Highways v. Whipple, 392 S.W.2d 81, 1965 Ky. LEXIS 274 (Ky. 1965).
2. Application.
Since the school board was a political subdivision and not required to give bond in order to obtain an injunction it was not subject to any liability from such injunction and this rule did not apply for the reason that the action was commenced before this rule became effective. International Brotherhood of Firemen & Oilers v. Board of Education, 393 S.W.2d 793, 1965 Ky. LEXIS 245 (Ky. 1965).
Municipal corporation was not required to post a supersedeas bond pursuant to CR 81A upon the corporation's dissolution because the rule exempted governmental entities from the requirement of posting a supersedeas bond pending appeal. Upon dissolution, the corporation was absorbed by two cities and the judgment continued to be enforceable against those cities. Consol. Infrastructure Mgmt. Auth., Inc. v. Allen, 269 S.W.3d 852, 2008 Ky. LEXIS 295 (Ky. 2008).
3. Liability for Damages.
The fact that under this rule the commonwealth is not required to execute a bond does not exempt it from liability for payment of damages as provided in KRS 21.130 (repealed — now see KRS 26A.300). Commonwealth, Dep't of Highways v. Whipple, 392 S.W.2d 81, 1965 Ky. LEXIS 274 (Ky. 1965).
4. Exemption Not Permitted.
A school bus driver who was sued for his negligent acts which resulted in injury to plaintiffs was not an “officer” of the Commonwealth for purpose of exemption from bonding requirements under this rule. Wilcox v. Board of Education, 779 S.W.2d 221, 1989 Ky. App. LEXIS 56 (Ky. Ct. App. 1989).
Rule 82.  Jurisdiction and venue unaffected.
Text
These rules shall not be construed to extend or limit the jurisdiction of any court of this commonwealth or the venue of actions therein.
Annotations

Cited:  Cash v. E'Town Furniture Co., 363 S.W.2d 102, 1962 Ky. LEXIS 270 (Ky. 1962).
NOTES TO DECISIONS

 	1. 	Joinder of Claims.
 	2. 	Joinder of Parties.
1. Joinder of Claims.
Joinder of claims is permissible under CR 18, but such a joinder cannot extend the jurisdiction of the Circuit Court. Seale v. Compkis, 311 S.W.2d 567, 1958 Ky. LEXIS 210 (Ky. 1958).
2. Joinder of Parties.
This rule does not prevent a third party who is or may be liable to a defendant for all or part of plaintiff's claim against the defendant from being joined in the action under CR 14.01, regardless of whether the provisions of KRS 452.450 are met as to the third party. Goodwin Bros. v. Preferred Risk Mut. Ins. Co., 410 S.W.2d 714, 1967 Ky. LEXIS 503 (Ky. 1967).
Rule 84.  Forms. [Deleted.]
Annotations

Compiler’s Notes.
This rule was deleted by Order of the Supreme Court of October 4, 2012, effective January 1, 2013.
Rule 86.  Effective date.
Text
(1)  The rules adopted by orders of the Court of Appeals dated December 19, 1952 and February 6, 1953 shall take effect on July 1, 1953. Amendments to these rules shall become effective when so designated by the Supreme Court.
(2)  The original rules and any amendments thereto govern all proceedings in actions brought after they take effect and also further proceedings in actions then pending, except to the extent that in the opinion of the proper court, expressed by its order, their application in a particular action pending when the original rules or amendments thereto take effect would not be feasible, or would work injustice, in which event the procedure existing at the time the action was brought applies.
History
(Amended effective July 1, 1976.)
Annotations

Kentucky Law Journal.
Comments, The Contemporaneous Objection Rule: Time for a Re-Examination, 67 Ky. L.J. 212 (1978-1979).
Cited:  International Brotherhood of Firemen & Oilers v. Board of Education, 393 S.W.2d 793, 1965 Ky. LEXIS 245 (Ky. 1965).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Motion Filed Before Effective Date.
 	3. 	Judgment Prior to Effective Date.
 	4. 	Appeal Prior to Effective Date.
 	5. 	Hardship.
1. In General.
Under this rule, the new rules govern all proceedings in all cases regardless of when they were commenced unless good cause is shown why they should not apply. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
Where litigation was instituted in 1951, all steps taken prior to July 1, 1953, were governed by the procedure in effect before the adoption of the present Rules of Civil Procedure. Anderson v. Norfolk & W. R. Co., 324 S.W.2d 413, 1959 Ky. LEXIS 373 (Ky. 1959).
2. Motion Filed Before Effective Date.
Where a suit was commenced, pleaded and tried under the Civil Code, and defendant's motion for judgment notwithstanding the verdict was made when the code was still in effect but was not ruled on until the effective date of the civil rules, the court properly granted judgment for the defendant under the old Civil Code. Ashland Oil & Refining Co. v. Hudson, 275 S.W.2d 585, 1955 Ky. LEXIS 362 (Ky. 1955).
Amendment of CR 73.03 too late to provide adequate notice of the new requirements was considered exigent circumstances sufficient to avoid dismissal of a suit in which the notice of appeal improperly used the phrase “et al.” to refer to intervening plaintiffs who were indispensable parties to the suit. Yocom v. Franklin County Fiscal Court, 545 S.W.2d 296, 1976 Ky. App. LEXIS 120 (Ky. Ct. App. 1976).
3. Judgment Prior to Effective Date.
Where an action was filed while the Civil Code of Practice was in effect and judgment was rendered after the civil rules became effective, and where no order was made continuing the practice of the case under the code, the Court of Appeals considered the judgment in accordance with the civil rules. Hollins v. White, 287 S.W.2d 431, 1956 Ky. LEXIS 462 (Ky. 1956).
Even if a judgment entered in 1951 was still pending on July 1, 1953, when the civil rules took effect, the civil rules governed the proceeding, since no order was entered by the trial court continuing the case under the Civil Code of Practice and so long as there was no showing that the civil rules would work injustice. Dean v. Gregory, 318 S.W.2d 549, 1958 Ky. LEXIS 145 (Ky. 1958).
4. Appeal Prior to Effective Date.
Where case was tried prior to July 1, 1953, the appeal having been filed in the Court of Appeals on April 1 of that year, Rules of Civil Procedure, effective on July 1, 1953, are not applicable. Gholson v. Simmons, 267 S.W.2d 720, 1954 Ky. LEXIS 853 (Ky. 1954).
5. Hardship.
Where appellant fails to file notice of appeal within the time provided, appellate court cannot, on the ground of hardship, take jurisdiction of the appeal as if it had been properly prosecuted. Electric Plant Board v. Stephens, 273 S.W.2d 817, 1954 Ky. LEXIS 1204 (Ky. 1954).
Rule 87.  Amendment of rules.
Text
(1)  Suggestions for amendment of these rules may be submitted directly to the Supreme Court for its consideration.
(2)  Unless otherwise ordered by the court by reason of exigent circumstances, all substantial amendments will be published in an official publication of the Kentucky bar association or mailed to the members of the Kentucky bar association at least 60 days before they become effective.
History
(Amended effective July 1, 1975; amended effective May 1, 1976.)
Annotations

Cited: Harris v. Jackson, 192 S.W.3d 297, 2006 Ky. LEXIS 132 (Ky. 2006).
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Rule 93.  Discovery. 
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 OFFICIAL FORMS 
Form 1. Summons. 
Form 2. Complaint on a promissory note. 
Form 3. Complaint on an account. 
Form 4. Complaint for goods sold and delivered. 
Form 5. Complaint for money lent. 
Form 6. Complaint for money paid by mistake. 
Form 7. Complaint for money had and received. 
Form 8. Complaint for negligence. 
Form 9. Complaint for negligence where plaintiff is unable to determine definitely whether the person responsible is a.b. or c.d. or whether both are responsible and where his evidence may justify a finding of wilfulness or of negligence. 
Form 10. Complaint for conversion. 
Form 11. Complaint for specific performance of contract to convey land. 
Form 12. Complaint on claim for debt and to set aside fraudulent conveyance under rule 18.02. 
Form 13. Complaint for interpleader and declaratory relief. 
Form 14. Motion to dismiss, presenting defenses of failure to state a claim, of lack of service of process, and of lack of jurisdiction under rule 12.02. 
Form 15. Answer presenting defenses under rule 12.02. 
Form 16. Answer to complaint set forth in form 7 with counterclaim for interpleader. 
Form 17. Motion to bring in third-party defendant. 
Form 18. Motion to intervene as a defendant under rule 24. 
Form 19. Request for production of documents, etc., under rule 34. 
Form 20. Request for admission under rule 36. 
Form 21. Allegation of reason for omitting party. 
Form 22. Notice of appeal under rule 73.03. 
Form 23. Certificate as to transcript under rule 75.01 (2). 
Form 24. Cover of brief to be filed in the Court of Appeals. 
Form 25. Cover of brief to be filed in the Supreme Court of Kentucky. 
 Subpoena Duces Tecum Form 
Rule 88.  Scope of rules relating to the economical litigation docket.
Text
Rules 89 through 97 shall apply only in those circuits or divisions thereof specified by order of the Supreme Court.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 89.  Economical litigation docket.
Text
(1)  The economical litigation docket shall consist of all cases falling substantially within the following categories:
 	(a)  contracts;
 	(b)  personal injury;
 	(c)  property damages;
 	(d)  property rights;
 	(e)  termination of parental rights.
(2)  Practice and procedure for cases on the economical litigation docket shall be governed by Rules 1 through 87 and the local rules of the trial court except as modified by Rules 89 through 97 relating to the economical litigation docket.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 90.  Discovery and status conference.
Text
(1)  A discovery and status conference shall be held in each case for the purpose of scheduling each event in the case and determining the period of time necessary to complete discovery. The conference shall be set within fifteen (15) days after service of the last responsive pleading or the last day a responsive pleading could have been served. A date for a pretrial conference shall be set for a date not more than sixty (60) days following the discovery and status conference and a trial date shall be set not more than thirty (30) days after the pretrial conference. However, in the discretion of the trial judge these times may be extended or reduced to meet the needs of the individual case.
(2)  Motions for exceptions to the rules of the economical litigation docket relating to discovery must be made at the discovery and status conference.
(3)  All parties shall be represented at the discovery and status conference and shall be prepared to have firm dates set for the pretrial conference and the trial.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Official Commentary.
The discovery and status conference is essentially a planning conference. It is at this meeting with all the parties and the trial judge that the progress of discovery is planned, the period necessary to complete discovery established and the date for the pretrial conference set.
Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 91.  Telephone conferences.
Text
At the discretion of the trial judge, any motion may be heard and any conference may be held by a telephone conference call among the trial judge and counsel for the respective parties.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 92.  Motions — Enlargement of time — Summary judgment.
Text
(1)  Except as provided in Rule 91, motions respecting cases on the economical litigation docket shall be heard at the court's regular motion hour.
(2)  Motions for enlargement of time or continuances shall state the reasons therefor and will be granted only for good cause. Agreed orders pertaining to such matters will not be accepted.
(3)  Motions for summary judgment must be made ten (10) days prior to the pretrial conference.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
NOTES TO DECISIONS
1. Time for Making Motion.
Since the issue of whether plaintiff insured's state law claims were preempted by the Employee Retirement Income Security Act of 1974 (ERISA) was a pivotal issue, reasons of judicial economy dictated that defendant insurer's motion to dismiss should not be denied solely because it may not have met the time constraints of subsection (3) of this rule. This was especially true since the parties were afforded ample opportunity to brief and argue the preemption issue, and hence, plaintiff insured was not prejudiced by the fact that defendant insurer's motion to dismiss was not filed earlier. Curry v. Cincinnati Equitable Ins. Co., 834 S.W.2d 701, 1992 Ky. App. LEXIS 177 (Ky. Ct. App. 1992).
Rule 93.  Discovery.
Rule 93.01.  Depositions.
Text
Depositions are permitted as a matter of right of parties only. The plaintiff shall be required to give his deposition before any other discovery takes place unless the defendant elects not to examine the plaintiff or the court otherwise directs. Except as otherwise ordered by the court, a deposition of a witness shall be permitted only if it will be introduced at trial according to the provisions of Rule 32.01.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Official Commentary.
The taking of depositions is restricted by this rule. Depositions are to be taken only of parties and of witnesses who will not appear at trial and whose depositions may be introduced under the provisions of Rule 32.01. The plaintiff is required to give his deposition before any other discovery in order to give the defendant the opportunity to examine the plaintiff regarding the merits of the cause of action. Motions for exceptions to Rule 93 must be raised at the discovery and status conference.
Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Motion to Stay Taking of Deposition of Party until Completion of Taking of Deposition of Other Party, Form 81.25.
Rule 93.02.  Interrogatories.
Text
The scope and manner of discovery by means of interrogatories shall be governed by Rule 33, except that the interrogatories to any party shall not exceed twenty (20) in number, each of which shall be limited to a single question.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 93.03.  Production of documents and things and entry upon land for inspection and other purposes.
Text
Procedures respecting the production of documents and things and entry upon land for inspection and other purposes shall be as provided in Rule 34, except that notwithstanding the provisions of Rule 34.02 (2), the party upon whom the request is served shall permit the inspection or copying of documents or other things or allow the entry upon land as the case might be within fifteen (15) days after service unless an objection is filed within that period. If objection is made to a part of an item or category, the part shall be specified. The party submitting the request may move for an order under Rule 37.01 with respect to any objection to or other failure to respond to the request or any part thereof or any failure to permit inspection as requested.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Official Commentary.
Rule 93.02 and 93.03 are for the purpose of expediting discovery. They provide for the prompt exchange, access and inspection of evidence and for the prompt appearance for examination. Only upon objection is the court called upon to intervene.
Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 93.04.  Exchange of information.
Text
(1)  Not later than ten (10) days prior to the pretrial conference each party shall disclose the following material to all other parties with a copy to the court:
 	(a)  Name, address and telephone number of any witness whom the party may call at trial together with a copy of any statement of such person or if there is not such statement, a summary of the testimony the person is expected to give. However, no party shall be required to furnish any statement (written or taped) protected by the attorney-client privilege or work product rule.
 	(b)  A description, drawing or photograph of any physical evidence which is to be presented at trial.
 	(c)  A copy of any document or writing which is to be presented at trial.
 	(d)  A brief summary of the qualifications of any expert witness the party may call at trial together with a report or statement of any such expert witness which sets forth the subject matter of the expert witnesses' anticipated testimony; the substance of the facts and opinions to which the expert is expected to testify, and a summary of the grounds for each opinion.
 	(e)  A statement summarizing each contention in support of every claim or defense which the party will present at trial and a brief statement of the facts upon which the contentions are based.
 	(f)  Offers of stipulation.
 	(g)  A concise statement of each issue of law and each issue of fact recognized by the party.
(2)  Each party is under a continuing duty promptly to supplement all prior discovery or pretrial disclosures rendered pursuant to this Rule 93.04 with any pertinent after-acquired information.
(3)  Parties are required to refine issues that are to be tried in the case. If an order of stipulation is rejected and the matter is subsequently proved at trial, the rejecting party shall be subject to sanctions according to Rule 96.
History
(Adopted September 10, 1982, effective October 1, 1982; amended July 14, 1988, effective January 1, 1989.)
Annotations

Official Commentary.
The Economical Litigation Docket is intended to promote prompt and inexpensive discovery. By the exchange of the information outlined in Rule 93.04, both objectives are attained. The emphasis is on free exchange of information between counsel as opposed to the more expensive and time-consuming adversarial discovery proceedings such as deposition. The exchange of this information prior to the pretrial conference should promote the narrowing of issues and encourage settlements.
Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 94.  Certificate of compliance.
Text
A certificate of compliance with Rule 93 shall be filed by each party upon the completion of discovery.
History
(Adopted September 10, 1982, effective October 10, 1982.)
Annotations

Official Commentary.
This rule merely requires a simple certification (one sentence will suffice) that the special rules have been followed. An AOC form may be obtained from the court.
Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 95.  Pretrial conference.
Text
A pretrial conference shall be scheduled in all cases at the discovery and status conference. The pretrial conference shall be for the purpose of:
 	(a)  Simplifying the issues and agreeing upon the issues of law and upon the issues of fact to be tried.
 	(b)  Exploring the possibility of settlement.
 	(c)  Disposing of all remaining motions.
 	(d)  Considering amendments to pleadings.
 	(e)  Exploring possible admissions of fact and documents that will avoid unnecessary proof.
 	(f)  Limiting the number of expert witnesses.
 	(g)  Any other matter that will aid in disposition of the case.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Official Commentary.
The pretrial conference is substantially for the same purpose as in any other case, and the purpose of this rule is to make it mandatory in each case. Additional emphasis is directed toward agreement on the issues to be tried.
Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 96.  Sanctions.
Text
If a party fails to comply with Rules 88 through 97, the trial judge may impose as appropriate any of the sanctions specified in Rule 37.02, in the same manner as if an order of the court had been violated.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Official Commentary.
It is anticipated that the sanctions will be principally those prescribed in Rule 37.02 (3), which provides, “[in] lieu of any of the foregoing orders or in addition thereto, the court shall require the party failing to obey the order or the attorney advising him or both to pay the reasonable expenses, including attorneys fees, caused by the failure, unless the court finds that the failure was substantially justified or that other circumstances make an award of expenses unjust.”
Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
NOTES TO DECISIONS
1. Late Filing of Interrogatory Answers.
The trial court's dismissal of the case where answers to interrogatories were filed approximately four weeks late constituted an abuse of discretion since the ultimate sanction of dismissal of one's claim for a discovery violation under CR 37.02 is justified only in certain rare circumstances, and should be imposed only when those circumstances warrant such a severe sanction. Bridewell v. Dayton, 763 S.W.2d 151, 1988 Ky. App. LEXIS 199 (Ky. Ct. App. 1988).
Rule 97.  Presence of counsel.
Text
Trial counsel of record must be present in order to make binding stipulations and set firm hearing dates at all hearings. Alternate counsel may be designated only if that counsel is empowered to stipulate on matters and has counsel of record's office calendar information so that he may firmly bind counsel of record in event-setting and other decisions.
History
(Adopted September 10, 1982, effective October 1, 1982.)
Annotations

Kentucky Law Journal.
Notes, Economical Litigation: Kentucky's Answer to High Costs and Delay in Civil Litigation, 71 Ky. L.J. 647 (1982-83).
Underwood, Discovery in Kentucky: An Overview, 72 Ky. L.J. 727 (1983-84).
Rule 98.  Procedures for using videotape equipment to record court proceedings.
Text
(1)  Scope of rule.

(2)  Record of trial court proceedings.
In addition to those provisions of the Kentucky Rules of Court relating to video recorded court proceedings the following procedures shall apply:
 		(a)  Videotape recordings. The official record of these court proceedings shall be constituted as follows: 
 		 	1.  two (2) videotape recordings, recorded simultaneously, of court proceedings utilizing video cassette equipment; or, 
 		 	2.  two (2) copies of the digital video recording when court proceedings are otherwise electronically recorded.
Upon the filing of a notice of appeal, one of the two video recordings, or a court-certified copy of that portion thereof recording the court proceeding being appealed shall be filed with the clerk and certified by the clerk as part of the record on appeal. The second video recording, or a court-certified copy of that portion thereof recording the court proceeding being appealed, also shall be retained by the clerk.
 		 	(i)  Method of identification. For identification purposes, the clerk shall designate on each of the two video recordings, on one line, the judicial circuit or district number, the court division number (if any), the last two digits of the current year, the letters “VR”, the number of the video recording (counting all video records used since the start of the current calendar year), either the letter “A”, if the video recording is retained by the clerk, or the letter “B”, if the video recording is filed with the clerk, the number of the video recording used in the proceeding being identified, and the case file number of the proceeding being identified (for example: 22-3-06-VR-015-A-1, 06-CR-123). On the second line, the clerk shall designate the caption of the proceeding recorded on the video (for example: Smith v. Jones) or refer to the video recording log for the captions of the proceedings when multiple proceedings are recorded thereon. On the third line, the clerk shall designate the date on with which the video record was made (for example; 10/27/06).
 		 	(ii)  Duplicate copies.  The clerk shall arrange for the recording of duplicate copies of video recordings for use by counsel in preparing an appeal. The clerk shall charge the person requesting a duplicate video recording a reasonable fee, which shall be set by the Administrative Office of the Courts, for each duplicate video tape, disk or other media requested.
 		(b)  Exhibit list; trial log. The trial judge or his/her designee shall make a written exhibit list, a written trial log, and a written log listing the date and time of where each witness' testimony begins and ends on the video recording. The trial judge shall keep one copy of each log and list as part of the record, and shall place a second copy of each log and list with the video recording, or portion thereof.
 		(c)  Exhibits. By pretrial order, the trial judge may require that at the time an exhibit is introduced into evidence, a photograph or photographs of the exhibit be submitted and included as part of the record, in lieu of the exhibit itself being retained by the clerk as part of the record. The photograph(s) shall serve as part of the official record, and the exhibit itself may be returned for safekeeping to the custody of the party introducing the exhibit. The clerk shall not be required to certify the exhibit itself as part of the record on appeal, unless so ordered by the appellate court.
 		(d)  Depositions. In a court proceeding in which video recording equipment is being used to record the proceeding, the official record of a deposition admitted into evidence may be, in the trial judge's discretion, either the transcript of the deposition or the video recording of the deposition.
 		(e)  Court reporters in mechanically recorded proceedings. Any party to the case may have a stenographic reporter present as part of the public or at counsel table and the court shall, to the extent it can do so without unduly disrupting its proceeding, accommodate the reporter inside the bar.
(3)  Record on appeal. Unless otherwise ordered by the court, no transcript of court proceedings shall be made a part of the record on appeal except as provided in Paragraph 4 of this rule. The official video recordings, together with the clerk's written record, shall constitute the entire original record on appeal. To facilitate the timely preparation and certification of the record as set out in this rule, appellant or counsel for appellant, if any, shall provide the clerk with a list setting out the dates on which video recordings were made for all pre-trial and post-trial proceedings necessary for inclusion in the record on appeal. Designation of the video recordings shall be filed within the ten (10) day time limitation and in the manner described in Rule 75.01(1). Supplemental designation by other parties shall likewise conform with the requirements of Rule 75.01(1).
 	(a)  Preparation and certification by clerk. The circuit court clerk shall prepare and certify the entire original record on file in his/her office. All parts of the written record on appeal shall be arranged in the order in which they were filed or entered. If the record comprises more than 150 pages, it shall be divided into two or more volumes not exceeding 150 pages each. Each volume shall be securely bound at the left side. There shall be a general index at the beginning of the record and an index to each volume in the front thereof which shall show, in the order in which they appear, the pages on which all pleadings, orders, judgments, instructions, and papers may be found. Except for documents, maps and charts, and other papers reasonably capable of being enclosed in envelopes, exhibits, unless otherwise ordered by the trial court pursuant to paragraph (2)(c) of this rule, shall be retained by the clerk and shall not be transmitted to the appellate court unless specifically directed by the appellate court on motion of a party or upon its own motion. All exhibits filed with the record shall be sufficiently identified and the index shall direct where they may be found.
 	(b)  Time for certification. The record on appeal shall be prepared and certified by the circuit court clerk as soon after the filing of the notice of appeal as possible, but in any event within thirty (30) days after the date of filing the notice of appeal. Extension of time for certification shall be by motion for cause filed with the court to which the appeal is taken.
The matter certified under this section shall constitute the record on appeal. It is the responsibility of the appellant to see that the record is prepared and certified by the clerk within the time prescribed by this rule.
 	(c)  Notice of certification. The circuit court clerk shall immediately give written notice to the clerk of the appellate court when the record has been completed and certified as required herein, and shall simultaneously serve copies of such notice upon all parties to the appeal. The clerk shall enter the fact and date of such notice in the docket of the case.
 	(d)  Withdrawal and transmission of record on appeal. The circuit court clerk shall transmit the record on appeal to the appellate court when so requested by the clerk of the appellate court. Until the record on appeal is so requested, the record on appeal shall be retained under the responsibility and control of the clerk of the circuit court. Except for the official video recording of the proceedings which shall be retained by the clerk until transmitted to the appellate court, the record on appeal will be made available first to counsel for the appellant and then to the counsel for the appellee. If the record on appeal is removed from the clerk's office, counsel for the appellant shall return it before submitting his/her brief to the appellate court in order that it may be available to counsel for the appellee. If it is withdrawn by counsel for the appellant for the purpose of preparing a reply brief it shall be returned before such brief is submitted to the appellate court. A record on appeal shall not be retained by counsel beyond the filing date on which his/her brief is due. Withdrawals and returns of the record on appeal shall be noted by the clerk on the docket kept for that action.
 	(e)  Perfection of appeal. An appeal shall be perfected within sixty (60) days after the date of the notation on the docket of the service of notice required by paragraph (3)(c) of this rule. To perfect an appeal, the appellant shall: (1) cause the clerk's notice required by paragraph (3)(c) of this rule to be transmitted to the clerk of the appellate court; and (2) file with the clerk of the appellate court the brief required by CR 76.12.
(4)  Briefs. The provisions of CR 76.12 pertaining to  briefs shall apply to appeals taken pursuant to this rule, as well as the following provisions:
 	(a)  Video Recording Reference. Each reference in a brief to a segment of the video recordings shall set forth in parentheses the letters “VR” the number of the video recording, and the month, day, year, hour, minute, and second at which the reference begins as recorded on the video recording. For example: (VR No. 1: 10/27/06; 14:24:05).
 	(b)  Evidentiary appendix. An appendix of the evidence (hereinafter, evidentiary appendix) that consists of a transcription of the evidence or other court proceeding may be attached to a brief on appeal. The filing of an evidentiary appendix and index attached to a brief shall not exceed fifty (50) pages if filed in the Supreme Court, nor twenty-five (25) pages if filed in the Court of Appeals, except that an evidentiary appendix and index attached to a reply brief shall not exceed fifteen (15) pages. An evidentiary appendix shall contain transcriptions of only those parts of the video recording that support the specific issues or contentions raised in a brief on appeal, or that relate to the question of whether an alleged error was properly preserved for appellate review.
 		(i)  Organization of appendix.  At the top of each page of an evidentiary appendix, there shall be a video recording reference which corresponds to the transcription on each page of the appendix. Each evidentiary appendix shall include an index setting forth: (a) a list of video recording references crossindexed to pages of the appendix; (b) an alphabetical list of witnesses whose testimony is transcribed in the appendix, listing the video recording references with the pages of the appendix where each witness' testimony begins; (c) the name of each witness at the place in the appendix where the testimony of that witness begins.
 		(ii)  Purpose of appendix: Sanctions. The purpose of this evidentiary appendix is to facilitate the efforts of each appellate judge in studying the briefs in a meaningful way. Inclusion of transcript unnecessary to the disposition of the case imposes a burden on both the parties and the court and may subject counsel to sanctions set forth below:
 		 	(a)  The appellate court may deny costs to, or assess costs against, a party who has been responsible for the insertion of unnecessary material into an evidentiary appendix. Moreover, any counsel who so multiplies an appendix in any brief as to increase delay or costs may be required by the court to satisfy personally such excess costs, and may be subject to the imposition of fines as set forth in CR 73.02(2)(c).
 		 	(b)  The appellate court may strike any part or all of an evidentiary appendix, or brief to which it is attached, which has been determined by the appellate court to contain unnecessary material.
(5)  Further provisions.
 	(a)  Transcription for appellate court. The appellate court may request the Administrative Office of the Courts to transcribe any portion of the video recordings it determines is necessary for a decision in the case. The costs of transcriptions under this paragraph shall be certified by the Director of the Administrative Office of the Courts, or his or her designee, and shall be paid by the parties to the appeal in such proportions as directed by the appellate court requesting the transcription.
 	(b)  Effect of rule on practice in Court of Appeals. Nothing in this rule shall be construed to supersede the provisions of CR 76.03.
History
(Adopted July 12, 1989, effective August 28, 1989; amended August 6, 1990, effective September 15, 1990; amended July 8, 1992, effective August 1, 1992; amended September 7, 1994, effective October 1, 1994; amended December 3, 1998, effective January 1, 1999; amended November 27, 2000, effective February 1, 2001; amended October 1, 2002, effective January 1, 2003; amended November 13, 2006, effective January 1, 2007.)
Annotations

Cited:  Wagner v. Wagner, 821 S.W.2d 819, 1992 Ky. App. LEXIS 13 (Ky. Ct. App. 1992).
NOTES TO DECISIONS

 	1. 	Use as Evidence of Error.
 	2. 	Untranscribed Video Tapes.
 	3. 	Record.
1. Use as Evidence of Error.
A palpable error affecting the substantial rights of a party, even if insufficiently raised or preserved, is reviewable, and, upon a determination that it has resulted in manifest injustice, reversible therefore, the Court of Appeals abused its discretion in refusing to consider the issue of juror misconduct where the videotape revealed a serious trial error which, absent the innovation, might have gone undetected and in a very real sense, the issue was initiated in the trial court, through the direct revelations of the juror to the judge concerning the information about the case imparted to her by her husband. Deemer v. Finger, 817 S.W.2d 435, 1991 Ky. LEXIS 132 (Ky. 1990).
2. Untranscribed Video Tapes.
Where the evidentiary transcript in an appeal consisted of a single untranscribed video tape recording, and where appellant failed to include in the “statement of the case” and “argument” portions of his brief any references whatsoever to the specific places in the video tape recording which provided evidentiary support for the factual statements made in his brief, as required by CR 76.12(4)(c)(ii) and (iii), and subdivision (4)(a) of this rule, the court elected to dispose of the appeal solely upon the contents of the parties' briefs and refused to search the video tape recordings. Robbins v. Robbins, 849 S.W.2d 571, 1993 Ky. App. LEXIS 41 (Ky. Ct. App. 1993).
CR 98 does not abrogate the requirements that an appealable order or judgment be signed by the judge and service thereof noted upon the docket by the clerk; CR 98 is merely intended to provide the specific procedures to be utilized when a court proceeding has been recorded by videotape, rather than stenographically. Commonwealth v. West, 147 S.W.3d 72, 2004 Ky. App. LEXIS 197 (Ky. Ct. App. 2004), review denied, — S.W.3d —, 2006 Ky. LEXIS 448 (Ky. Jan. 11, 2006).
KRS 532.075(1) requires that appellate review of a death sentence be conducted “on the record” and orders the circuit clerk to transmit the entire record and transcript to the Kentucky Supreme Court for purposes of the review, but KRS 532.075 does not require that a transcript be prepared, nor does it require the review to be conducted only on a written transcript of the proceedings. The plain language of the statute is that review be conducted “on the record”; video recordings of the proceedings, along with the clerk's written record, constitute the official record on appeal pursuant to Ky. CR 98(3), and a video recording of the proceedings thus satisfies the requirements of KRS 532.075. Windsor v. Commonwealth, — S.W.3d —, 2010 Ky. LEXIS 210 (Ky. 2010), substituted opinion, 413 S.W.3d 568, 2010 Ky. LEXIS 312 (Ky. 2010), rehearing denied, — S.W.3d —, 2011 Ky. LEXIS 99 (Ky. 2011).
3. Record.
KRS 532.075 does not require that a transcript be prepared, nor does it require the Kentucky Supreme Court's review to be conducted only on a written transcript of the proceedings; video recordings of the proceedings, along with the clerk's written record, constitute the official record on appeal. A video recording of the proceedings satisfies the requirements of KRS 532.075; therefore, a written transcript of a death penalty proceeding was not required before review could have taken place. Windsor v. Commonwealth, 413 S.W.3d 568, 2010 Ky. LEXIS 312 (Ky. 2010).
Since the wife did not request any video recordings to be certified for the appeal, they were not part of the appellate record and the appellate court was unable to review them. Smith v. Smith, — S.W.3d —, 2014 Ky. App. LEXIS 83 (Ky. Ct. App. 2014).
Circuit court properly, inter alia, entered a domestic violence order (DVO) against a father in favor of his 11-year-old stepdaughter who he struck with a belt, and his five-year-old daughter who was in the home when the incident occurred because, without the recorded hearing, the appellate court could not review the father's claims and had to assume the content of the hearing supported the trial court's entry of the DVO where, rather than making written findings of fact in the order, the court simply wrote on the DVO, “specific findings on record incorporated by reference” and the father failed to designate the hearing to be certified as part of the appellate record Gambrel v. Gambrel, — S.W.3d —, 2016 Ky. App. LEXIS 97 (Ky. Ct. App. 2016).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Appeals to the Kentucky Court of Appeals, §  101.00.

OFFICIAL FORMS
Text
No attempt is made to furnish a manual of forms. The following forms are, under Rule 84, sufficient to withstand attack under the rules, and the practitioner using them may rely on them to that extent. In addition, they serve as examples of the simplicity and brevity of pleading required by the rules. Each form assumes the action to be brought in the Franklin Circuit Court. If the court in which an action is brought has branches or divisions, the branch or division should be indicated in the caption.
Except when otherwise indicated each pleading, motion, and other paper should have a caption similar to that of Form 2, with the designation of the particular paper substituted for the word “complaint.” In the caption of the complaint all parties must be named, but in other pleadings and papers, it is sufficient to state the name of the first party on either side, with an appropriate indication of other parties. See Rules 4.02, 7.02(2) and 10.01.
Each pleading, motion, and other paper is to be signed in his individual name by at least one attorney of record (Rule 11). The attorney's name is to be followed by his address. If a party is not represented by an attorney, the signature and address of the party are required in place of those of the attorney.
Form 1.
Summons.
Text

 FRANKLIN CIRCUIT COURT Civil action, File Number  Joe Doe, Plaintiff    v. SUMMONS Richard Roe, Defendant The Commonwealth of Kentucky To The Above-Named Defendant[s]: You are hereby notified that a legal action has been filed against you in this court demanding relief as shown on the document delivered to you with this summons. Unless a written defense is made by you or by an attorney in your behalf within 20 days following the day on which these papers are delivered to you a judgment may issue against you for the relief demanded. The name[s] and address[es] of the party or parties demanding such relief against you, or his [their] attorney[s], are shown at the end of the document delivered to you with this summons. Dated  Clerk of the Franklin Circuit Court
Click to view form.
History
(Amended effective July 1, 1975.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Leathers, Civil Procedure, 72 Ky. L.J. 315 (1983-84).
Form 2.
Complaint on a promissory note.
Text

 FRANKLIN CIRCUIT COURT JOHN DOE PLAINTIFF   v. COMPLAINT RICHARD ROE DEFENDANT 1.  Defendant on or about June 1, 1950, executed and delivered to plaintiff a promissory note [in the following words and figures: (here set out the note verbatim)]; [a copy of which is hereto annexed as Exhibit A]; [whereby defendant promised to pay to plaintiff on order on June 1, 1951 the sum of ten thousand dollars with interest thereon at the rate of six per cent per annum]. 2.  Defendant owes to plaintiff the amount of said note and interest. Wherefore plaintiff demands judgment against defendant for the sum of ten thousand dollars, interest, and costs. Signed Attorney for Plaintiff Address  (The pleader may use the material in one of the three sets of brackets. His choice will depend upon whether he desires to plead the document verbatim, or by exhibit, or according to its legal effect. Under the rules free joinder of claims is permitted. See Rules 8 and 18. Consequently the claims set forth in each and all of the following forms may be joined with this complaint or with each other. Ordinarily each claim should be stated in a separate division of the complaint, and the divisions should be designated as counts successively numbered. In particular the rules permit alternative and inconsistent pleading. See Form 9.)
Click to view form.
Form 3.
Complaint on an account.
Text

 Defendant owes plaintiff ten thousand dollars according to the account hereto annexed as Exhibit A. Wherefore plaintiff demands judgment against defendant for the sum of ten thousand dollars, interest, and costs.
Click to view form.
Form 4.
Complaint for goods sold and delivered.
Text

 Defendant owes plaintiff ten thousand dollars for goods sold and delivered to defendant between June 1, 1950 and December 1, 1950. Wherefore plaintiff demands judgment against defendant for the sum of ten thousand dollars, interest, and costs. (This form may be used where the action is for an agreed price or for the reasonable value of the goods.)
Click to view form.
Form 5.
Complaint for money lent.
Text

 Defendant owes plaintiff ten thousand dollars for money lent by plaintiff to defendant on June 1, 1950. Wherefore plaintiff demands judgment against defendant for the sum of ten thousand dollars, interest, and costs.
Click to view form.
Form 6.
Complaint for money paid by mistake.
Text

 Defendant owes plaintiff ten thousand dollars for money paid by plaintiff to defendant by mistake on June 1, 1950, under the following circumstances: (here state the circumstances with particularity — see Rule 9.02). Wherefore plaintiff demands judgment against defendant for the sum of ten thousand dollars, interests, and costs.
Click to view form.
Form 7.
Complaint for money had and received.
Text

 Defendant owes plaintiff ten thousand dollars for money had and received from one A.B. on June 1, 1950, to be paid by defendant to plaintiff. Wherefore plaintiff demands judgment against defendant for the sum of ten thousand dollars, interest, and costs.
Click to view form.
Form 8.
Complaint for negligence.
Text

 1. On June 1, 1960, on a public highway called Capital Avenue in Frankfort, Kentucky, defendant negligently drove a motor vehicle against plaintiff who was then crossing said highway. 2. As to result plaintiff suffered bodily injuries, physical and mental pain, and his earning power was permanently impaired. 3. In addition, plaintiff lost time from the transaction of his business and incurred hospital and medical expenses. Wherefore plaintiff demands judgment against defendant in the sum of ten thousand dollars and costs.
Click to view form.
Form 9.
Complaint for negligence where plaintiff is unable to determine definitely whether the person responsible is a.b. or c.d. or whether both are responsible and where his evidence may justify a finding of wilfulness or of negligence.
Text

 1. On June 1, 1960, on a public highway called Capital Avenue in Frankfort, Kentucky, defendant A.B. or defendant C.D., or both defendants A.B. and C.D. wilfully or negligently drove a motor vehicle against plaintiff who was then crossing said highway. 2. As a result plaintiff suffered bodily injuries, physical and mental pain, and his earning power was permanently impaired. 3. In addition, plaintiff lost time from the transaction of his business and incurred hospital and medical expenses. Wherefore plaintiff demands judgment against A.B., against C.D., or against both, in the sum of ten thousand dollars and costs.
Click to view form.
Form 10.
Complaint for conversion.
Text

 On or about December 1, 1950, the defendant converted to his own use ten bonds of the   Company (here insert brief identification as by number and issue) of the value of ten thousand dollars, the property of plaintiff. Wherefore plaintiff demands judgment against defendant for the sum of ten thousand dollars, interest, and costs.
Click to view form.
Form 11.
Complaint for specific performance of contract to convey land.
Text

 1. On or about December 1, 1950, plaintiff and defendant entered into an agreement in writing a copy of which is hereto annexed as Exhibit A. 2. In accord with the provisions of said agreement plaintiff tendered to defendant the purchase price and requested a conveyance of the land, but defendant refused to accept the tender and refused to make the conveyance. 3. Plaintiff now offers to pay the purchase price. Wherefore plaintiff demands (1) that defendant be required specifically to perform said agreement, (2) damages in the sum of one thousand dollars, interest and costs and (3) that if specific performance is not granted plaintiff have judgment against defendant in the sum of ten thousand dollars and costs (here, as in Form 2, plaintiff may set out the contract verbatim in the complaint or plead it, as indicated, by exhibit, or plead it according to its legal effect. Furthermore, plaintiff may seek legal or equitable relief.)
Click to view form.
Form 12.
Complaint on claim for debt and to set aside fraudulent conveyance under rule 18.02.
Text

 1. Defendant C.D. on or about   executed and delivered to plaintiff a promissory note [in the following words and figures: (here set out the note verbatim)]; [a copy of which is hereto annexed as Exhibit A]; [whereby defendant C.D. promised to pay to plaintiff or order on the sum of five thousand dollars with interest thereon at the rate of   per cent per annum]. 2. Defendant C.D. owes to plaintiff the amount of said note and interest. 3. Defendant C.D. on or about   conveyed all of his property, real and personal, (or specify and describe) to defendant E.F. for the purpose of defrauding plaintiff and hindering and delaying the collection of the indebtedness evidenced by the note above referred to. Wherefore plaintiff demands: (1) That plaintiff have judgment against defendant C.D. for ten thousand dollars and interest; (2) that the aforesaid conveyance to defendant E.F. be declared void and the judgment herein be declared a lien on said property; (3) that plaintiff have judgment against the defendants for costs.
Click to view form.
Form 13.
Complaint for interpleader and declaratory relief.
Text

 1. On or about June 1, 1950, plaintiff issues to G.H. a policy of life insurance whereby plaintiff promised to pay to K.L. as beneficiary the sum of ten thousand dollars upon the death of G.H. The policy required the payment by G.H. of a stipulated premium on June 1, 1951, and annually thereafter as a condition precedent to its continuance in force. 2. No part of the premium due June 1, 1951, was ever paid and the policy ceased to have any force or effect on July 1, 1951. 3. Thereafter, on September 1, 1951, G.H. and K.L. died as the result of a collision between a locomotive and the automobile in which G.H. and K.L. were riding. 4. Defendant C.D. is the duly appointed and acting executor of the will of G.H.; the defendant E.F. is the duly appointed and acting executor of the will of K.L.; defendant X.Y. claims to have been duly designated as beneficiary of said policy in place of K.L. 5. Each of defendants, C.D., E.F., and X.Y. is claiming that the above-mentioned policy was in full force and effect at the time of the death of G.H.; each of them is claiming to be the only person entitled to receive payment of the amount of the policy and has made demand for payment. 6. By reason of these conflicting claims of the defendants, plaintiff is in great doubt as to which defendant is entitled to be paid the amount of the policy, if it was in force at the death of G.H. Wherefore the plaintiff demands that the court adjudge: (1) That none of the defendants is entitled to recover from plaintiff the amount of said policy or any part thereof. (2) That each of the defendants be restrained from instituting any action against plaintiff for the recovery of the amount of said policy or any part thereof. (3) That, if the court shall determine that said policy was in force at the death of G.H., the defendants be required to interplead and settle between themselves their rights to the money due under said policy, and that plaintiff be discharged from all liability in the premises except to the person whom the court shall adjudge entitled to the amount of said policy. (4) That plaintiff recover its costs.
Click to view form.
Form 14.
Motion to dismiss, presenting defenses of failure to state a claim, of lack of service of process, and of lack of jurisdiction under rule 12.02.
Text

 The defendant moves the court as follows: (1) To dismiss the action because the complaint fails to state a claim against defendant upon which relief can be granted. (2) To dismiss the action or in lieu thereof to quash the return of service of summons on the ground that the defendant has not been promptly served with process in this action. (3) To dismiss the action on the ground that the court lacks jurisdiction because the amount actually in controversy is less than fifty dollars exclusive of interest and costs. Signed  Attorney for Defendant. Address   Notice of Motion  To  Attorney for Plaintiff. Please take notice, that the undersigned will bring the above motion on for hearing before this Court at the courthouse at Frankfort, Kentucky on the first day of June, 1950, at 10 o'clock in the forenoon of that day or as soon thereafter as counsel can be heard. Signed Attorney for Defendant. Address  (The above motion and notice of motion may be combined and denominated Notice of Motion. See Rule 7.02.)
Click to view form.
Form 15.
Answer presenting defenses under rule 12.02.
Text

 First Defense The complaint fails to state a claim against defendant upon which relief can be granted. Second Defense If defendant is indebted to plaintiffs for the goods mentioned in the complaint, he is indebted to them jointly with G.H. G.H. is alive; is a citizen of the State of Kentucky and a resident of this county, is subject to the jurisdiction of this court, can be made a party, and has not been made a party. Third Defense Defendant admits the allegation contained in paragraphs 1 and 4 of the complaint; alleges that he is without knowledge or information sufficient to form a belief as to the truth of the allegations contained in paragraph 2 of the complaint; and denies each and every other allegation contained in the complaint. Fourth Defense The right of action set forth in the complaint did not accrue within   years next before the commencement of this action. Counterclaim (Here set forth any claim as a counterclaim in the manner in which a claim is pleaded in a complaint.) Cross Claim Against Defendant M.N. (Here set forth the claim constituting a cross claim against defendant M.N. in the manner in which a claim is pleaded in a complaint.) (The above form contains the various defenses provided for in Rule 12.02. The first defense raises the legal sufficiency of the complaint. Its effect is equivalent to a general demurrer or a motion to dismiss. The second defense is equivalent to a plea in abatement. The third defense is equivalent to an answer on the merits. The fourth defense is one of the affirmative defenses provided for in Rule 8.03. The answer also includes a counterclaim and a cross claim.)
Click to view form.
Form 16.
Answer to complaint set forth in form 7 with counterclaim for interpleader.
Text

 Defense Defendant denies the allegations stated in the complaint to the extent set forth in the counterclaim herein. Counterclaim for Interpleader 1. Defendant received the sum of ten thousand dollars as a deposit from E.F. 2. Plaintiff has demanded the payment of such deposit to him by virtue of an assignment of it which he claims to have received from E.F. 3. E.F. has notified the defendant that he claims such deposit, that the purported assignment is not valid, and that he holds the defendant responsible for the deposit. Wherefore defendant demands: (1) That the court order E.F. to be made a party defendant to respond to the complaint and to this counterclaim. (See Rule 13.08.) (2) That the court order the plaintiff and E.F. to interplead their respective claims. (3) That the court adjudge whether the plaintiff or E.F. is entitled to the sum of money. (4) That the court discharge defendant from all liability in the premises except to the person it shall adjudge entitled to the sum of money. (5) That the court award to the defendant its costs.
Click to view form.
Form 17.
Motion to bring in third-party defendant.
Text

 Defendant moves for leave to assert against E.F. the third-party claim hereto annexed as Exhibit A. /s/John M. Query John M. Query  2011 St. Clair Street  Frankfort, Kentucky 40601 Attorney for C.D.  Notice of Motion (Contents as in Form 14.) EXHIBIT A FRANKLIN CIRCUIT COURT CIVIL ACTION FILE NUMBER  A.B. PLAINTIFF  v. THIRD-PARTY COMPLAINT C.D., DEFENDANT AND  v. THIRD-PARTY E.F. PLAINTIFF THIRD-PARTY DEFENDANT 1. Plaintiff A.B. has filed against defendant C.D. a complaint, a copy of which is hereto attached as “Exhibit C.” 2. (Here state the grounds upon which C.D. is entitled to recover from E.F. all or part of what A.B. may recover from C.D. The statement should be framed as an original complaint.) Wherefore C.D. demands judgment against third-party defendant E.F. for all sums that may be adjudged against defendant C.D. in favor of plaintiff A.B. /s/John M. Query John M. Query  2011 St. Clair Street  Frankfort, Kentucky 40601 Attorney for C.D. 
Click to view form.
History
(Amended October 14, 1977, effective January 1, 1978.)
Form 18.
Motion to intervene as a defendant under rule 24.
Text

 FRANKLIN CIRCUIT COURT CIVIL ACTION FILE NUMBER  A.B.     PLAINTIFF v. MOTION TO INTERVENE AS A DEFENDANT E.F.,      DEFENDANT C.D.     APPLICANT FOR INTERVENTION E.F. moves for leave to intervene as a defendant in this action, in order to assert the defenses set forth in his proposed answer, of which a copy is hereto attached, on the ground (state them), and as such has a defense to plaintiff's claim presenting both questions of law and of fact which are common to the main action. Signed  Attorney for E.F., Applicant for Intervention  Address  Notice of Motion To    Attorney for Plaintiff. Please take notice, that the undersigned will bring the above motion on for hearing before this court at the courthouse at Frankfort, Kentucky on the first day of June, 1951, at 10 o'clock in the forenoon of that day or as soon thereafter as counsel can be heard. Signed  Attorney for Defendant.  Address  (The above motion and notice of motion may be combined and denominated Notice of Motion. See Rule 7.02.)
Click to view form.
Form 19.
Request for production of documents, etc., under rule 34.
Text

 Plaintiff A.B. requests defendant C.D. to respond within   days to the following requests: (1) That defendant produce and permit plaintiff to inspect and to copy each of the following documents: (Here list the documents either individually or by category and describe each of them.) (Here state the time, place, and manner of making the inspection and performance of any related acts.) (2) That defendant produce and permit plaintiff to inspect and to copy, test, or sample each of the following objects: (Here list the objects either individually or by category and describe each of them.) (Here state the time, place, and manner of making the inspection and performance of any related acts.) (3) That defendant permit plaintiff to enter (here describe property to be entered) and to inspect and to photograph, test or sample (here describe the portion of the real property and the objects to be inspected.) (Here state the time, place, and manner of making the inspection and performance of any related acts.) Signed  Attorney for Plaintiff Address 
Click to view form.
Form 20.
Request for admission under rule 36.
Text

 Plaintiff A.B. requests defendant C.D. within   days after service of this request to make the following admissions for the purpose of this action only and subject to all pertinent objections to admissibility which may be interposed at the trial: (1) That each of the following documents, exhibited with this request, is genuine. (Here list the documents and describe each document.) (2) That each of the following statements is true. (Here list the statements.) Signed  Attorney for Plaintiff Address  (Form 20 includes a provision for the designation of a time limit within which to comply with the request because under Rule 36, such a period must be fixed in the request, extending for any length of time desired “not less than 10 days after service thereof or within such shorter or longer time as the court may allow on motion and notice.”)
Click to view form.
Form 21.
Allegation of reason for omitting party.
Text

 When it is necessary, under Rule 19.03, for the pleader to set forth in his pleading the names of persons who ought to be made parties, but who are not so made, there should be an allegation such as the one set out below: John Doe named in this complaint is not made a party to this action (because he is not subject to the jurisdiction of this court).
Click to view form.
Form 22.
Notice of appeal under rule 73.03.
Text

 Notice is given that C.D. and E.F., defendants [and third-party plaintiffs] in this proceeding, hereby appeal to the [name of appellate court] [from the order (describing it)] [from the final judgment] entered by this court on  ,  . The name[s] of the appellee[s] against whom this appeal is taken is [are] A.D., plaintiff [and X.Y., third-party defendant]. /s/John M. Query John M. Query  2011 St. Clair Street  Frankfort, Kentucky 40601 Attorney for C.D. 
Click to view form.
History
(Amended June 18, 1976, effective July 1, 1976; amended October 14, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Cooper, Civil Procedure, 66 Ky. L.J. 531 (1977-1978).
Form 23.
Certificate as to transcript under rule 75.01 (2).
Text

  CIRCUIT COURT FILE NO.  JOE DOE VS. WILLIAM SMITH CERTIFICATE AS TO TRANSCRIPT A transcript of the proceedings in the above captioned action has been requested by  , counsel for  , on . The estimated date for completion of the estimated   page transcript is  . Satisfactory financial arrangements have been made for the transcribing and preparation of requested proceedings stenographically recorded. Date:    Counsel Date:    Court Reporter
Click to view form.
History
(Adopted April 10, 1981, effective July 1, 1981.)
Form 24.
Cover of brief to be filed in the Court of Appeals.
Text

 Commonwealth of Kentucky  Court of Appeals  2000-CA-00XXXX John Doe Appellant  v. Appeal from the Jefferson Circuit Court   Action No. 98-CI-00XXXX William Smith  Appellee Brief for Appellee, William Smith Submitted by: Richard Roe 100 Jefferson St. Louisville, KY 40202 Certificate required by  CR 76.12(6) The Undersigned does hereby certify that copies of this brief were served upon the following named individuals by (specify method of service) on (date): Named Trial Court Judge, Courthouse address, Louisville, Ky. 40202; Named Opposing Counsel, 200 Jefferson St., Louisville, Ky. 40202. The undersigned does also certify that the record on appeal has been returned to the Jefferson Circuit Court Clerk on or before this date. Signature with typed name
Click to view form.
History
(Adopted November 27, 2000, effective February 1, 2001.)
Form 25.
Cover of brief to be filed in the Supreme Court of Kentucky.
Text

 Commonwealth of Kentucky  Supreme Court of Kentucky  2000-SC-00XXXX-MR John Doe Appellant  v. Appeal from the Jefferson Circuit Court  Action No. 98-CI-00XXXX William Smith  Appellee Brief for Appellee, William Smith Submitted by: Richard Roe 100 Jefferson St. Louisville, KY 40202 Certificate required by  CR 76.12(6) The Undersigned does hereby certify that copies of this brief were served upon the following named individuals by (specify method of service) on (date): Named Trial Court Judge, Courthouse address, Louisville, Ky. 40202; Named Opposing Counsel, 200 Jefferson St., Louisville, Ky. 40202. The undersigned does also certify that the record on appeal has been returned to the Jefferson Circuit Court Clerk on or before this date. Signature with typed name
Click to view form.
History
(Adopted November 27, 2000, effective February 1, 2001.)

Subpoena Duces Tecum Form
Text

 AOC-025 Doc. Code: RS (Commonwealth of Kentucky Court of Justice Seal) Case No.  (Rev. March 18, 2009) Court  Page 1 of 1 [ ] SUBPOENA County  Commonwealth of Kentucky Date  Court of Justice www.courts.ky.gov [ ] SUBPOENA DUCES  TECUM CR 45; RCr 7.02 PLAINTIFF VS DEFENDANT The Commonwealth of Kentucky to: Name  Address  You are commanded to appear before:    (select one of the three choices) [ ]   Court   [ ] The Grand Jury of   County [ ] Other  You are to appear at:   on the   day of  , 20  at   [ ] a.m. OR [ ] p.m. [ ] Eastern [ ] Central Time [ ] To testify in behalf of  [ ] To produce  [ ] To give depositions You are commanded to produce and permit inspection and copying of the following documents or objects (or to permit inspection of premises):    on the   day of  , 20  at   [ ] a.m. OR [ ] p.m. [ ] Eastern [ ] Central Time at the following address:  Issuing Office/Attorney Licensed in Kentucky Name of Requesting Attorney By:  Phone #  PROOF OF SERVICE This subpoena was served by delivery of a true copy to:  This  day of  , 20  By:    Title 
Click to view form.

FAMILY COURT RULES OF PROCEDURE AND PRACTICE
I. GENERAL PROVISIONS 
V. PATERNITY ACTIONS 
VI. POST-DECREE AND POST-FINAL ORDER 
VII. DEPENDENCY, NEGLECT OR ABUSE 
VIII. ADOPTION AND TERMINATION OF PARENTAL RIGHTS 
IX. COURT-APPOINTED COUNSEL 
X. Appendix A. 
XI. Appendix B. 
XII. Appendix C. 
XIII. Appendix D. 
I.
GENERAL PROVISIONS
Rule 1.  Title, Purpose, and Scope. 
II. DISSOLUTIONS AND PROPERTY DIVISION 
III. CUSTODY, PARENTING TIME, AND SUPPORT 
IV. DOMESTIC VIOLENCE AND INTERPERSONAL PROTECTIVE ORDERS 
Rule 1.  Title, Purpose, and Scope.
Text
(1)  Kentucky's Family Court represents an institutional change intended to improve the delivery of court services to families and children. The Family Court Rules of Procedure and Practice supplement the statutes, rules and procedures governing Family Law cases with rules and procedures which further assist the court, counsel, and parties in achieving the Court's objective while preserving the rule of law. See generally Kuprion v. FitzGerafd, 888 S.W.2d 879 (Ky.1994).
(2)  These rules constitute a separate section of the Kentucky Rules of Civil Procedure and shall be known as the Kentucky Family Court Rules of Procedure and Practice. They may be cited as such, or by the abbreviation “FCRPP.” KRS 403.130(1).
(3)  These Rules shall apply to the procedure and practice in all family law actions including dissolution of marriage; custody and child support; parenting time, time-sharing, and visitation; property division; maintenance; domestic violence; paternity; dependency; neglect or abuse; termination of parental rights; and adoption; or any and all other causes of action exclusively within the jurisdiction of Family Court. Procedural rules for special statutory proceedings shall prevail over any inconsistent FCRPP. CR 1.
(4)  Self represented litigants shall be held to knowledge of these rules.
(5)  The Kentucky Rules of Civil Procedure, Rules of Criminal Procedure, and Rules of Evidence shall apply to family law cases to the extent that they are not inconsistent with these rules.
(6)  Child parenting time, time-sharing, and visitation are synonymous for the purpose of these rules unless, under the facts of the case, the law requires otherwise.
(7)  No local rules, practices, procedures, orders, or other policies of any district or circuit may conflict with or controvert these rules; further, in the event that any such local rules, practices, procedures, orders, or other policies are or otherwise conflict with these rules, these rules shall prevail.
History
(Added, effective February 1, 2020.)
II.
DISSOLUTIONS AND PROPERTY DIVISION
Rule 2.  Preliminary Matters. 
Rule 3.  Obtaining Decrees and Judgments. 
Rule 4.  Procedures Before the Domestic Relations Commissioner. 
Rule 5.  Maintenance. 
Rule 2.  Preliminary Matters.
Text
(1)  Original Pleadings. All original pleadings, including forms, in a dissolution action shall be signed by the preparer, filed with the clerk of the court, and if applicable, shall include, unless otherwise ordered by the court, the following: 
 	(a)  A verified petition;
 	(b)  Proof of service; 
 	(c)  A verified response, or a verified entry of appearance in lieu of a response;
 	(d)  A verified separation agreement, unless filing is waived by the court pursuant to KRS 403.180(4)(b);
 	(e)  The Final Verified Disclosure Statement;
 	(f)  A verified waiver of notice of final hearing;
 	(g)  A verified deposition or interrogatories for proof of the allegations of the petition if done without a hearing;
 	(h)  A divorce education certificate, if required by the court; and
 	(i)  A child support work sheet.
(2)  Multiple Actions. When actions concerning the same underlying claims are filed in different circuit courts within this state, the first action filed shall be the controlling action, subject to transfer by the court of that circuit on a motion for forum non conveniens or other appropriate legal grounds. A motion for transfer shall be filed prior to or with the response. On notice to the parties, the courts in both circuits may confer concerning proper venue.
(3)  Preliminary Mandatory Disclosure. A preliminary disclosure statement, which is verified and contains the information required in the official AOC form, AOC-238 (Preliminary Verified Disclosure Statement), shall be exchanged between the parties within 45 days of service of the petition on the respondent, and objections thereto shall be exchanged 21 days thereafter but the disclosures shall not be filed in the record unless ordered by the court or required by local rule.
(4)  Execution of Releases. Within 14 days of receiving a written request, made outside of formal discovery, for a signed release for specific information and/or documents, the party requested shall sign and return the release(s) unless a motion is made pursuant to CR 26 for a protective order. Such release(s) shall contain a provision directing that any information and/or documents provided to the requesting counsel or pro se party shall simultaneously be provided to opposing counsel or the pro se party, all at requesting party's expense. Non-compliance with this rule may be grounds for a motion to compel discovery pursuant to CR 37.
(5)  Status Quo Orders.
 	(a)  Financial Matters:  Without limiting a party's relief under CR 65, upon notice and evidentiary hearing, a court may enter a temporary status quo order preserving and maintaining the marital estate and assigning responsibility for payment of ongoing expenses. Any such order may be entered on the official AOC form, AOC-237 (Status Quo Order), and may include, but is not limited to, the provisions contained in Appendix A.
 	(b)  Parenting Conduct:  If the court believes that it is in the best interest of the child, the court may, either sua sponte or on motion of a party, enter a parenting status quo order. Any parenting conduct order may be entered on a form prescribed by the Administrative Office of the Courts and may include, but is not limited to, any provision contained in Appendix B. The provisions in Appendix B are not binding upon the parties unless ordered by the court in the action.
(6)  Case Management.
 	(a)  Mediation.
 		(i)   The parties may agree to mediate at any time. After notice and opportunity to be heard and unless prohibited by KRS 403.036 (domestic violence), the parties may be ordered to mediate any issues before further proceedings.
 		(ii)  Within 14 days of a final mediation, if the parties have been unable to resolve all issues, the petitioner shall file a motion for a case management conference or final hearing date, unless previously scheduled by the court.
 	(b)  Case Management Conference.
 		(i)   Unless notice is given to the court that a case is being mediated, within 60 days of service of the petition upon the respondent, the petitioner shall file a motion for a case management conference.
 		(ii)  Both parties and their counsel shall attend the conference, unless otherwise ordered by the court.
 		(iii)  Each party shall file the following documents at least 7 days prior to the conference:
 		 	(a)   Any related motions; and
 		 	(b)   Any stipulations or agreements reached.
 		(iv)  In the event of failure of a party or parties to appear at the conference, the court may, in accordance with its order, conduct a hearing in which proof may be taken or the case dismissed, as the court may determine appropriate. No case shall be dismissed based solely on a party’s failure to attend the case management conference without the issuance of a show cause order and service of that order on the absent party and counsel of record, if any, by mail to his or her last known address. The notice shall clearly and plainly state that failure to attend the next scheduled court appearance could result in dismissal of the action and termination of all temporary orders, including temporary orders of custody, parenting time, time-sharing, visitation, child support, and maintenance.
 	(7)  Trial. The trial shall riot be continued except as otherwise ordered for good cause shown.
 	(8)  Temporary Motions.
 		(a)  All ex parte motions shall either be verified or supported by an affidavit, one of which states sufficient grounds for a restraining order or injunctive relief under CR 65; if granted, the motion shall be set for hearing with all parties at the earliest available date.
 		(b)   Any pendente lite motions shall be served on the opposing party and set for a hearing before the court unless otherwise agreed to by the parties.
 		(c)  Simultaneously filed motions may be supported by a single affidavit.
 	(9)  Contempt Motions, Generally.
 		(a)  All motions for contempt shall include the date of entry and specific provision of the order allegedly violated.
 		(b)  All motions for contempt shall be under oath, either verified or accompanied by affidavit, and describe with particularity the conduct claimed to violate the court’s order.
 		(c)  When contempt is alleged by motion, the court shall make an initial determination whether there is sufficient cause to believe its order was violated. If the court determines sufficient cause does not exist, then no show cause order shall be issued; otherwise, once service of the show cause order is effectuated on the alleged contemnor or his or her counsel, if any, the court shall schedule an evidentiary hearing.
History
(Added, effective February 1, 2020.)
Rule 3.  Obtaining Decrees and Judgments.
Text
(1)  Matters Not Requiring a Trial.
 	(a)  If the parties agree on all claims, a final judgment, decree of legal separation, or decree of dissolution of marriage may be obtained without a trial by filing a motion or agreed order to submit the case for final disposition. The parties shall comply with any local rule requiring additional filings.
 	(b)  A judgment or decree is not final until the original is signed by the court and entered by the clerk.
 	(c)  When the parties agree on some, but not all, of the claims, their agreement shall be signed by them and their counsel, if any, before it is submitted to the court for approval and entry.
(2)  Default Cases (Other Than Custody and Parenting Time).
 	(a)  In all cases of default, the motion to submit for judgment or decree shall certify:
 		(i)  That no answer, pleadings, or other papers have been received by the moving party or his or her counsel, if any, from the party in default;
 		(ii)  The date the defaulting party was personally served with the initiating pleading and that 20 days have elapsed since the date of service, or, if the defaulting party was served by warning order attorney, the date the warning order attorney filed his or her report and that 50 days have passed since entry of the order appointing the warning order attorney; and,
 		(iii)  The date, address, and manner of service of the motion for default and/or notice to submit the case for default judgment, and that the defaulting party is not on active military duty. If the defaulting party is on active military duty, the movant must also certify that the Service members Civil Relief Act has been followed.
 	(b)  An evidentiary hearing shall be conducted on all claims for custody and parenting time, notwithstanding the absence of the party in default.
(3)  Matters Requiring a Trial.
 	(a)  If the parties do not reach an agreement on any or all claims, a trial shall be held, on motion, as set by the court.
 	(b)  The final verified disclosure statement shall contain the information required in the official AOC form, AOC-239 (Final Verified Disclosure Statement), which is available for use in compliance with this rule. A party need not file a final verified disclosure statement if the party files, or has filed, his or her preliminary verified disclosure statement and also files an affidavit attesting that there has been no change in the party's financial circumstances since the filing of the preliminary financial disclosure statement. The affidavit must contain the information required in the official AOC form, AOC-239.2 (Affidavit of No Change in Circumstances Requiring the Filing of a Final Verified Disclosure Statement), which is available for use in compliance with this rule.
 	(c)  If financial claims are being tried, both parties shall:
 		(i)  Serve a copy of the final verified disclosure statement and any supporting documentation, or the affidavit in (b) above, on the opposing party 21 days prior to trial unless otherwise ordered by the court; and
 		(ii)  File the same with the court no later than 14 days prior to trial.
(4)  Evidence and Exhibits.
 	(a)  If otherwise admissible under the Kentucky Rules of Evidence, a court-appointed expert's report shall be admitted into evidence and may be considered by the court without further evidentiary foundation or testimony of the expert, unless a party subpoenas the expert to testify or the court orders otherwise. The party who subpoenas a court-appointed expert to trial or for deposition shall pay the expert's fee for appearance, unless otherwise ordered by the court.
 	(b)  No later than 14 days before trial, unless otherwise ordered or affirmatively waived, the parties shall exchange a list of exhibits and witnesses that each intends to use or have testify at trial. Witnesses shall be identified by name, address, and summary of anticipated testimony. Exhibits or witnesses not identified pursuant to this rule shall be excluded at trial except for good cause shown. This rule is not intended to limit the admissibility of rebuttal evidence. These pretrial deadlines do not alter discovery deadlines set by the civil rules.
 	(c)  In addition to the discovery material set out in CR 5.06, the party who notices a deposition, propounds an interrogatory, or requests an admission shall be the custodian of the original, which shall not be filed in the court record without leave of the court.
(5)  Severability of Claims. The court may sever claims for which there is the right of trial by jury or are outside the scope of KRS 23A.100. Such severed claims may be refiled in the court of appropriate jurisdiction.
History
(Added, effective February 1, 2020.)

Commentary

FCRPP 3 applies to final evidentiary hearings. Application of this rule to interlocutory hearings is subject to the discretion of the court.
Rule 4.  Procedures Before the Domestic Relations Commissioner.
Text
(1)  In jurisdictions having no family court, the circuit judge may appoint a domestic relations commissioner, who shall serve at the pleasure of the court. The court may refer domestic relations matters under KRS Chapter 403 to the domestic relations commissioner, except for domestic violence proceedings, contempt proceedings and injunctive relief proceedings. Any local rules relating to domestic relations commissioners shall be approved by the Chief Justice and be uniform in all divisions of circuit court within each county of each circuit.
(2)  Each domestic relations commissioner shall have been licensed to practice law for at least eight years at the time of appointment, unless otherwise authorized by the Chief Justice, and shall satisfy the annual continuing legal education minimum requirement with domestic relations law education. Additionally, each domestic relations commissioner shall attend a training program, at least once every two years, which focuses on the dynamics and effects of domestic violence including the availability of community resources, victims' services and reporting requirements. Domestic relations commissioners shall not otherwise engage in the practice of domestic relations law.
(3)  The domestic relations commissioner shall hear all matters and file a report promptly pursuant to KRS 454.350(2). Testimony may be heard orally before the commissioner or by deposition or interrogatory. All actions involving indigents shall be heard by the commissioner without fee. Proceedings before the commissioner shall be recorded by audio or video and a recording log shall be kept. The domestic relations commissioner shall file the recorded hearings and the recording log in the record with the clerk of the court. Transcriptions shall not be required for any purpose within this Rule.
(4)  The domestic relations commissioner shall have the authority to make recommendations to the judge regarding motions for temporary orders of custody, support and maintenance. All temporary and final decrees and orders shall be entered by the court upon review of the recommendations of the domestic relations commissioner as set forth below:
 	(a)  Within 10 days after being served with a copy of the commissioner's recommendations, any party may file written objections thereto with the court. After hearing the court may adopt the recommendations, modify them, or reject them in whole or in part, or may receive further evidence or may recommit them for further hearing.
 	(b)  The circuit court shall sign any recommended temporary or post-decree order within 10 days after the time for filing exceptions has run unless a motion for a hearing on the exceptions has been filed. All temporary recommendations of the domestic relations commissioner which become orders of the court shall be without prejudice and subject to the court's de novo review on final hearing.
 	(c)  If the parties stipulate that the commissioner's findings of fact shall be final, only questions of law arising upon the recommendations shall thereafter be considered.
 	(d)  All final decrees shall be entered by the court within 20 days of submission if no exceptions have been filed. If exceptions have been filed, entry of the final decree shall occur within 10 days of disposition of the exceptions.
(5)  For any case assigned, the domestic relations commissioner shall receive a fee of $60 per hour, assessed at a rate of $15.00 for each quarter hour or part thereof. Such fees shall be paid through the office of circuit court clerk to the commissioner and shall be due on the fifth working day following the conclusion of the hearing. No more than $600 shall be assessed in any case regardless of the number and length of hearings unless recommended by the circuit judge and approved by the Chief Justice for extraordinary circumstances shown. If a case is reopened additional fees totaling not more than $200 may be assessed. No more than $15 shall be assessed in any uncontested divorce.
(6)  The compensation of domestic relations commissioners shall be by fee charged upon the parties, or paid out of any fund or subject matter of the action which is in the custody or control of the circuit court. This compensation shall be paid to the circuit court clerk, who shall issue payment to the commissioner.
(7)  All domestic relations commissioners shall be limited in their total personal compensation derived from fees to not more than $48,000 per annum unless approved by the Chief Justice. Fees in excess of the personal compensation of the commissioner shall be remitted to the Administrative Office of the Courts with the annual accounting for all amounts received.
(8)  The Administrative Office of the Courts shall establish audit and accounting standards, prescribe bookkeeping and accounting practices and procedures, and otherwise perform audits and oversee the financial accounts of domestic relations commissioners. A copy of any audit shall be submitted by the Administrative Office of the Courts to the chief judge of the circuit. In the event that the audit reveals an accounting or other irregularity, a copy shall also be submitted to the Chief Justice.
(9)  The commissioner shall not retain his or her recommendations as security for his or her compensation. When the party ordered to pay the compensation allowed by the court does not pay it after notice and within the time prescribed by the court, that party may be subject to civil contempt.
History
(Added, effective February 1, 2020.)
Rule 5.  Maintenance.
Text
(1)  Motions to Establish or Modify Temporary or Permanent Maintenance.
 	(a)  All motions to establish or modify temporary or permanent maintenance shall be accompanied by the following:
 		(i)  A statement from movant setting forth the amount of maintenance requested;
 		(ii)  Copies of the movant's last three pay stubs or, if movant is self-employed, proof of the movant's current income;
 		(iii)  An affidavit setting forth movant's monthly expenses and income and the monthly income of the party against whom the motion is brought, if known;
 		(iv)  The most recently filed federal and state income tax return; and
 		(v)  The notice of hearing accompanying the motion, which shall contain the following statement “You must file with the Court, at least 24 hours prior to the time of the hearing, copies of your last three pay stubs, or if self-employed, proof of your current income, your most recently filed federal and state income tax returns and an affidavit setting forth your monthly expenses and income.”
 	(b)  At least 24 hours prior to the hearing, the responding party shall file with the court, and serve the movant with copies of the following information:
 		(i)  His or her last three pay stubs or, if self-employed, proof of current income;
 		(ii)  His or her most recently filed federal and state income tax returns; and
 		(iii)  An affidavit setting forth his or her monthly expenses and income.
History
(Added, effective February 1, 2020.)
III.
CUSTODY, PARENTING TIME, AND SUPPORT
Rule 6.  General Provisions. 
Rule 7.  Custody. 
Rule 8.  Parenting Time. 
Rule 9.  Child Support. 
Rule 6.  General Provisions.
Text
(1)  The provisions of this section shall apply to all actions in which there are disputes regarding custody, parenting time, or support.
(2)  A parent or custodian may move for, or the court may order, one or more of the following, which may be apportioned at the expense of the parents or custodians:
 	(a)  A custody evaluation;
 	(b)  Psychological evaluation(s) of a parent or parents or custodians, or child(ren);
 	(c)  Family counseling;
 	(d)  Mediation;
 	(e)  Appointment of a guardian ad litem for a child(ren);
 	(f)  Appointment of a friend of the court or de facto friend of the court;
 	(g)  Appointment of such other professional(s) for opinions or advice which the court deems appropriate; or,
 	(h)  Such other action deemed appropriate by the court.
(3)  The court or domestic relations commissioner shall conduct a hearing on any motion for temporary custody, parenting time, maintenance, or support, within 60 days of filing the motion except for good cause stated on the record. Nothing herein prevents the parties from entering into an agreement on these issues.
(4)  In all proceedings for the dissolution of marriage in which children of the marriage are minors, or in any custody proceedings, the court may order the parents or custodians and children to participate in counseling or divorce education on a case-by-case basis, which shall be at the expense of the parties.
History
(Added, effective February 1, 2020.)

Commentary

Particular attention should be paid to the distinction between a guardian ad litem appointed under subsection (2)(e) and a friend of the court appointed under subsection (2)(f). A guardian ad litemis an attorney advocating for the best interest of the child and should be appointed with that role in mind. Morgan v. Getter, 441 S.W.3d 94 (Ky. 2014). “The GAL should not file reports, testify, make recommendations, or otherwise put his own or her own credibility at issue.” Id. at 114. By contrast, a friend of the court or de facto friend of the court is an investigator who advises the court. He or she may make recommendations and file reports, and he or she is subject to cross-examination by the parties’ counsel. Use of the AOC form orders of appointment is required to avoid conflating these two roles and to provide clarity to appointed persons, counsel, and parties. Nothing in this rule is intended to limit the scope of the court's authority under KRE 706, KRS 403.290, or KRS 403.300.
Rule 7.  Custody.
Text
(1)  Unless otherwise ordered by the court, in any action in which the permanent custody or time-sharing of the child(ren) is in issue, each party shall, not less than 14 days prior to the day set for hearing, provide the other party(ies) with a list of the names and addresses of every person and a short statement of the subject of their testimony, other than a parent or the child(ren) of the parents, expected to be called as a witness, as well as a list of exhibits to be entered.
(2)  Relocation.
(a)  Joint Custody
 	(i)  Before a joint custodian seeks to relocate, written notice shall be filed with the court and served on the non-relocating joint custodian.
 	(ii)  The written notice shall include the proposed relocation address, date of relocation and the effect, if any, of relocation on court-ordered time-sharing.
 	(iii)  If court-ordered time-sharing is affected by the proposed relocation, within 20 days of the filing of the notice, the relocating joint custodian shall file an agreed order or a motion to modify the existing time-sharing order.
 	(iv)  Within 20 days of service of the notice, the non-relocating joint custodian may file a motion to modify custody or time-sharing.
(b)  Sole Custody
 	(i)  Before a sole custodian seeks to relocate, written notice shall be filed with the court and served on the non-custodial parent.
 	(ii)  The written notice shall include the proposed relocation address, date of relocation and the effect, if any, of relocation on court-ordered time-sharing.
 	(iii)  If the court-ordered time-sharing is affected by the relocation, within 20 days of service of the notice, the non-custodial parent may file a motion contesting the change in time-sharing.
History
(Added, effective February 1, 2020.)

Commentary

Pursuant to KRS 403.770, if the relocating custodian has an active Emergency Protective Order or Domestic Violence Order against the other parent or custodian, the relocating custodian must not be required to disclose to the other party the relocation destination. The court and clerks will strictly comply with the statutory mandates set forth in KRS 403.770. If the domestic violence action is not pending in the same circuit, the court may require the relocating custodian to disclose the relocation destination provided only if the location is filed under seal, with strict confidentiality maintained by the court and clerk, and the location is not disclosed to the opposing party.
Rule 8.  Parenting Time.
Text
(1)  Parenting time orders shall be based upon the best interest of the child(ren); and the court may consider:
 	(a)  The Sample Parenting Time Guidelines set forth in Appendix C;
 	(b)  Parenting time guidelines established by local court rule; or
 	(c)  Parenting time guidelines agreed to by the parties in writing.
(2)  A motion to modify parenting time shall set forth facts supporting the requested modification and be verified or accompanied by an affidavit. The court may deny the motion if the alleged facts fail to state adequate cause to proceed.
History
(Added, effective February 1, 2020.)

Commentary

The intent of Sample Parenting Time Guidelines is to assist the court in drafting its own parenting time orders. The court should not presume a model parenting time schedule is in the best interest of a particular child. Parenting time orders must be supported by case-specific findings as required under CR 52.01. See Drury v. Drury, 32 S.W.3d 521 (Ky. App. 2000).
Rule 9.  Child Support.
Text
(1)  Once support has been set by the court, it shall continue in full force and effect unless modified by the court, or ended by operation of law.
(2)  An order directing the payment of support shall be entered utilizing the AOC-152 (Uniform Child Support Order and/or Wage/Income Withholding Order), which is the form prescribed by the Administrative Office of the Courts pursuant to KRS 205.713 and KRS 205.802. This form shall be located on the Court of Justice website and shall include the following:
 	(a)  The amount and frequency of the support payments;
 	(b)  That the payment shall be paid
 		(i)  By wage/income withholding, to begin immediately; or,
 		(ii)  If wage/income withholding is not ordered to begin immediately for good cause shown, as ordered by the court and as directed in KRS 403.215; or,
 		(iii)  According to a written agreement reached between both parties which provides for an alternative arrangement to wage/income withholding.
 	(c)  In non-IV-D cases the federal Income Withholding for Support (IWO) form OMB 0970-0154, and in IV-D cases the state CS-89, shall be utilized to notify the employer/income withholder of any wage/income withholding ordered by the court.
 	(d)  The party responsible for medical and other ordered expenses of the child(ren); and,
 	(e)  The social security numbers of the parties and child(ren), CR 7.03 notwithstanding.
(3)  Notice of any wage/income withholding shall be served upon the employer and the employee as follows:
 	(a)  In non-IV-D cases, the OMB 0970-0154 shall be accompanied by the underlying AOC-152.
 	(b)  In IV-D cases, the CS-89 shall be utilized.
(4)  Motions to Establish or Modify Child Support.
 	(a)  A motion to establish or modify child support shall be accompanied by the following:
 		(i)  A completed child support guidelines worksheet with movant's portion completed.
 		(ii)  Copies of the movant's last three pay stubs or, if movant is self-employed, proof of the movant's current income.
 		(iii)  The most recently filed federal and state income tax returns.
 		(iv)  Verification of the cost of health insurance for the child(ren) only.
 		(v)  A notice of hearing with the motion's hearing date or notice that the court will set the hearing, and the following statement: “You must file with the Court, at least 24 hours prior to the time of the hearing. a completed child support guidelines worksheet and copies of your last three pay stubs or, if self-employed, proof of your current income and the most current federal and state tax returns.”
 	(b)  The responding party shall file the following information with the court and serve the movant at least 24 hours prior to the hearing:
 		(i)  A completed child support worksheet.
 		(ii)  Copies of the respondent's last three pay stubs or, if self-employed, proof of current income.
 		(iii)  The most recently filed federal and state income tax returns.
 		(iv)  Verification of the cost of health insurance for the child(ren) only.
 	(c)  In addition, in cases that are Title IV-D cases, counsel shall certify, prior to the hearing being held, that reasonable efforts were made to resolve all the issues in dispute.
History
(Added, effective February 1, 2020.)
IV.
DOMESTIC VIOLENCE AND INTERPERSONAL PROTECTIVE ORDERS
Rule 10.  Issuance of Summons. 
Rule 11.  Contempt Proceedings. 
Rule 12.  Reissuance of Emergency Protective Order or Temporary Interpersonal Protective Order Upon Transfer to Another Circuit. 
Rule 10.  Issuance of Summons.
Text
(1)  If an emergency protective order or temporary interpersonal protective order is not issued due to an insufficient relationship as identified in KRS 403.720(2) or (5), or KRS 456.030(1) or for failure to state an act or threat of domestic violence, dating violence and abuse, stalking or sexual assault between the parties, the finding of the insufficient relationship or failure to state an act or threat of domestic violence, dating violence and abuse, stalking or sexual assault shall be noted on the petition by the judge, and no summons shall be issued.
(2)  If the relationship is one recognized under KRS 403.720(2) or (5) and there is a finding of domestic violence and abuse, dating violence and abuse, stalking or sexual assault and a finding of immediate and present danger, an emergency protective order or temporary interpersonal protective order shall be issued.
(3)  If there is no finding of an immediate and present danger of domestic violence and abuse, dating violence and abuse, stalking or sexual assault when the relationship is one recognized under KRS 403.720(2) or (5), or KRS 456.030(1) but the court determines that domestic violence and abuse, dating violence and abuse, stalking or sexual assault exists, a summons shall be issued and a hearing shall be held to determine if a domestic violence order or interpersonal protective order should be issued. Any finding at the hearing shall constitute an appealable order.
(4)  If a summons is issued for a minor child pursuant to KRS 403.730, service shall be in the manner prescribed in CR 404(3). If the minor child has no guardian or committee, a guardian ad litem shall be appointed pursuant to CR 17.03(2) and KRS 387.305.
History
(Added, effective February 1, 2020.)

Commentary

This rule is about civil protection orders and not about the automatic IPO issued post-conviction in criminal cases.
Rule 11.  Contempt Proceedings.
Text
(1)  No petitioner shall be held in contempt for failure to appear at a domestic violence or interpersonal protective order hearing or for failing to prosecute a civil or criminal contempt violation of a protective order except for good cause shown on the record. Failure to appear may result in denial of the petition.
(2)  When the court conducts contempt proceedings in domestic violence or interpersonal protective order actions, the party subject to contempt shall be represented by counsel, unless waived, and an attorney shall be appointed by the court if the party qualifies as an indigent.
History
(Added, effective February 1, 2020.)
Rule 12.  Reissuance of Emergency Protective Order or Temporary Interpersonal Protective Order Upon Transfer to Another Circuit.
Text
When the local protective order protocol requires that a case be transferred to another circuit due to a pending dissolution case, any active emergency protective order or active temporary interpersonal protective order shall continue and the summons shall be re-issued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed 14 days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
History
(Added, effective February 1, 2020.)
V.
PATERNITY ACTIONS
Rule 13.  Genetic Testing. 
Rule 13.  Genetic Testing.
Text
When paternity is an issue in any action, the court may order the mother, child and the putative father to submit to genetic tests as follows:
 	(1)  In a case in which paternity is denied or in which the parties request genetic testing, on motion made by any party, a pretrial order shall be entered by the court forthwith which requires both parties and the child to submit to genetic tests in accordance with KRS 406.081 or 406.091 unless an agreed order is entered.
 	(2)  Within 30 days of receipt of the genetic report, the petitioner shall file the original report with the court in support of a motion to dismiss, a motion for trial or a motion for summary judgment. This does not preclude prehearing conferencing in the interim which may extend the 30 days by agreement or resolve the issues.
 	(3)  In those cases in which the genetic test report excludes the defendant from the paternity of the child, the court, after the expiration of 30 days from the date of the filing of the exclusionary report, shall enter an order of dismissal in favor of the defendant unless a motion for additional testing pursuant to KRS 406.091 is filed prior to the expiration of the 30 days.
History
(Added, effective February 1, 2020.)
VI.
POST-DECREE AND POST-FINAL ORDER
Rule 14.  Post-Decree and Post-Final Order Service. 
Rule 14.  Post-Decree and Post-Final Order Service.
Text
All motions filed more than six months after the entry of a Decree of Dissolution or a final order shall be served on the party at the last known address and upon the attorney of record, if any, by ordinary mail.
History
(Added, effective February 1, 2020.)
VII.
DEPENDENCY, NEGLECT OR ABUSE
Rule 15.  Orders in Dependency, Neglect or Abuse Actions. 
Rule 16.  Notice in Dependency, Neglect or Abuse Actions. 
Rule 17.  Service. 
Rule 18.  Emergency Custody Orders in Dependency, Neglect or Abuse Actions. 
Rule 19.  Petition. 
Rule 20.  Notice of Temporary Removal Hearing. 
Rule 21.  Continuances. 
Rule 22.  Dismissal. 
Rule 23.  Transfer. 
Rule 24.  Appearances. 
Rule 25.  Records and Transcripts. 
Rule 26.  Reports. 
Rule 27.  Case Plan and Case Progress Reports. 
Rule 28.  Reviews. 
Rule 29.  New Action. 
Rule 15.  Orders in Dependency, Neglect or Abuse Actions.
Text
Any order entered in a dependency or neglect or abuse action shall be on the appropriate Administrative Office of the Courts forms. The forms must be signed by the Court with an actual signature or appropriate electronically produced signature made at the time the order is authorized and completed. Faxed or scanned original signatures are acceptable. A stamped signature, verbal order, or pre-signed order is not authorized under these rules and shall not be used. This rule does not preclude supplemental orders or orders for which there is no appropriate Administrative Office of the Courts forms.
History
(Added, effective February 1, 2020.)
Rule 16.  Notice in Dependency, Neglect or Abuse Actions.
Text
(1)  Judicial Notice. In making any determinations with regard to a child in a dependency or neglect or abuse action, the court may consider the findings of fact and court orders from any other court proceeding in any other court file involving the child or the child's parents or the person exercising custodial control or supervision, if the court is aware of such proceedings. To the extent that the court relies on such, the court shall include a copy of that material in the record.
(2)  Notice and Opportunity to be Heard. Prior to any court proceedings under KRS Chapters 620 and 625 with respect to the child, the state child welfare agency shall inform the court of the name and address of the child's foster parents, pre-adoptive parents and any relatives who are providing care for the child. The clerk shall provide written notice of such proceedings to all parties, the child's foster parents, pre-adoptive parents, and any relatives who are providing care for the child. The foster parents, pre-adoptive parents or any relative who is providing care for the child shall have an opportunity to be heard and may be subject to cross examination but shall not be designated as a party to such a proceeding solely on the basis of such notice and right to be heard. If the parent/custodian against whom a petition has been filed is present when the permanent custody hearing is set, that parent shall be given written notice while in court. which is sufficient notice under this rule.
History
(Added, effective February 1, 2020.)
Rule 17.  Service.
Text
(1)  A copy of the petition and summons, and an emergency custody order, if any, shall be served upon parents or persons exercising custodial control or supervision or who have been awarded legal custody by a court or claims a right to legal custody under the law of this state. It may be served by any person authorized to serve process except an employee of the Cabinet for Health and Family Services.
(2)  If the location or identity of a parent or person exercising custodial control is unknown, the petition and summons shall be served as directed by the court, which may include service on the nearest known adult relative, service by mail to the last known address, or other service directed by the court and given in a manner reasonably calculated to give actual notice. Service may be by warning order if other means are not effective. The petitioner shall identify the nearest known adult relative in the petition.
(3)  A notice and statement of the rights and a blank affidavit of indigency, which contain the contents of the official AOC forms, AOC-DNA-2.2 (Notice of Emergency Removal), and AOC-DNA-11 (Financial Statement, Affidavit of Indigence, Request for Counsel and Order) shall be served with the emergency custody order. The official AOC forms are available for use in compliance with this rule.
History
(Added, effective February 1, 2020.)
Rule 18.  Emergency Custody Orders in Dependency, Neglect or Abuse Actions.
Text
(1)  Any request for an emergency custody order in a dependency, neglect or abuse case shall be in writing and shall be accompanied by an affidavit for emergency custody order which contains the contents of the official AOC form, AOC-DNA-2.1 (Affidavit for Emergency Custody Order), and which alleges dependency, or abuse or neglect. The affidavit shall be presented to the judge with any other documentation presented at the time of the filing of the request. The official AOC form may be utilized for compliance with this rule.
(2)  An affidavit for an emergency custody order may be sworn, either in the presence of or through reliable electronic means, before an official authorized to administer oaths. The presentation of the affidavit to the Court and the administration of the oath may be made in person or by reliable electronic means.
(3)  When a reliable electronic means is being used in lieu of actual presence before an official authorized to administer oaths, the official administering the oath must be in communication with the person completing the affidavit, so that the official administering the oath may comply with the requirements for administering oaths. The official administering the oath shall certify on the affidavit or an accompanying document that the oath was taken while in communication with the affiant and shall state the name and title of the official administering the oath and the time the affidavit was sworn.
(4)  The person seeking the emergency custody order shall indicate on the affidavit whether there are other proceedings pending, or any orders of custody, related to the child in the Commonwealth or any other state.
(5)  The emergency custody order shall be entered using the official AOC form, AOC-DNA-2 (Emergency Custody Order). In no event shall a child be removed pursuant to KRS 620.060 only on a verbal order.
 	(a)  Upon issuance of an emergency custody order by the judge, the person seeking the emergency custody order shall file the emergency custody order and the affidavit with the clerk no later than the close of the next work day and the clerk shall assign a case number.
 	(b)  If not filed with the emergency custody order, a petition shall be filed with the clerk within 72 hours of taking the child into custody in the same case file as the emergency custody order and affidavit.
 	(c)  The court may, after issuing an emergency custody order, transfer the case for forum non conveniens to the county where the dependency, abuse or neglect is alleged to have occurred and shall notify the court to which the case is being transferred, upon issuance of the transfer order.
History
(Added, effective February 1, 2020.)
Rule 19.  Petition.
Text
(1)  A petition pursuant to KRS Chapter 620 shall contain the contents of the official AOC form, AOC-DNA-1 (Juvenile Dependency/Neglect or Abuse Petition), which is available for use in compliance with this rule. In proceedings involving siblings, separate petitions shall be filed for each child and individual case numbers shall be assigned by the clerk of the court, but all siblings' files shall be assigned to the same judge.
(2)  When a petition is filed a copy shall be mailed or provided by the clerk to the parents or other person exercising custodial control or supervision, the state child protective service agency, the county attorney, any guardian ad litem, and any counsel of record, no later than the business day following the filing of the petition.
(3)  Pursuant to KRS 620.070(1), a petition may be filed by any interested person.
History
(Added, effective February 1, 2020.)
Rule 20.  Notice of Temporary Removal Hearing.
Text
The clerk shall provide notification of the temporary removal hearing to the parents or other person exercising custodial control or supervision, county attorney, the state child protective service agency, any guardian ad litem (or by statute, counsel for the child), any counsel of record and any foster parent(s) caring for the children, if that information is provided by the Cabinet to the clerk.
History
(Added, effective February 1, 2020.)
Rule 21.  Continuances.
Text
(1)   If the court grants an extension of time or a continuance for any hearing other than the annual permanency hearing, it shall make written or oral findings on the record that the continuance is necessary in the best interest of the child, for discovery or presentation of evidence or witnesses, to protect the rights of a party, or for other good cause shown.
(2)   The annual permanency review hearing shall be conducted at least annually and shall not be continued beyond 12 months from the placement of the child in foster care for any reason, including good cause.
History
(Added, effective February 1, 2020.)

Commentary

Pursuant to 45 C.F.R. 1356.21(b)(2)(i), the state child welfare agency must obtain a judicial determination that it has made reasonable efforts to finalize the permanency plan that is in effect (whether the plan is reunification, adoption, legal guardianship, placement with a fit and willing relative, or placement in another planned permanent living arrangement) within 12 months of the date the child is considered to have entered foster care and at least every 12 months thereafter while the child is in foster care. Under 45 C.F.R. 1356.21(b)(2)(ii), if such a judicial determination is not made, the child becomes ineligible under title IV-E at the end of the month in which the judicial determination was required to have been made, and remains ineligible until such a determination is made.
Rule 22.  Dismissal.
Text
Once filed, a petition shall be dismissed only upon court order.
History
(Added, effective February 1, 2020.)
Rule 23.  Transfer.
Text
Cases shall not be transferred from one county to another prior to adjudication except on a specific finding of improper venue or forum non conveniens.
History
(Added, effective February 1, 2020.)
Rule 24.  Appearances.
Text
Any attorney appearing on behalf of a party in a dependency, neglect or abuse action shall file a written entry of appearance unless an order appointing the attorney as guardian ad litem (or by statute, counsel for the child), or court-appointed counsel has been entered. An attorney shall not withdraw from representation except upon motion to withdraw granted by the court.
History
(Added, effective February 1, 2020.)
Rule 25.  Records and Transcripts.
Text
(1)  Any electronic or stenographic record of interviews with children, including a recording of any in-camera proceedings, shall be filed under seal with the clerk and may be made available to the parties or their counsel on motion and written order of the court.
(2)  In courts that have more than one county in their jurisdiction any recordings made in a county other than where the action is filed shall be delivered to the clerk of the county where the action is filed by the court ordering the hearing.
History
(Added, effective February 1, 2020.)
Rule 26.  Reports.
Text
Any dispositional report shall be filed, and a copy, electronic or otherwise, provided to the court, the guardian ad litem, pro se litigants, and all counsel of record, seven days prior to a dispositional hearing and shall contain the contents of the official AOC form, AOC-DNA-12 (Dependency, Neglect or Abuse Dispositional Report), which is available for use in compliance with this rule.
History
(Added, effective February 1, 2020.)
Rule 27.  Case Plan and Case Progress Reports.
Text
The court shall require the following to be filed in the court record and provided to all parties:
 	(a)  The out of home case plan;
 	(b)  Any visitation agreement for the case plan or the case permanency plan; and,
 	(c)  Any prevention plan or safety plan developed by the child protective service agency.
 	(d)  The state child welfare agency shall provide the names and addresses of the child's foster parents, pre-adoptive parents or relatives providing care to the child, court appointed special advocate, and foster care review board member assigned to the case with the case permanency plan or case progress report filed with the court on a form prescribed by the Administrative Office of the Courts.
History
(Added, effective February 1, 2020.)
Rule 28.  Reviews.
Text
(1)  Permanency Progress Review. In addition to the annual permanency hearing mandated by KRS 610.125, the court shall conduct a permanency progress review no later than 6 months after a child is placed in foster care, in the home of a non-custodial parent, or other person or agency, when that child was sixteen years of age or younger at the time of the filing of a dependency, neglect or abuse petition.
(2)  Independent Living Review. In addition to the permanent placement review and the annual permanency hearing, and when the child remains in foster care or committed to the state child welfare agency, the court shall conduct an independent living review at least 6 months prior to the child turning 18 years of age to ensure that training on independent living and other appropriate services have been included in the case plan and are being provided to the child.
(3)  Qualified Residential Treatment Program Review.
 	(a)  CHFS shall file a notice and request for a review hearing with the court within 5 days of placing a child into a qualified residential treatment program (QRTP) stating the date of placement, the name of the provider, and the location of the placement.
 	(b)  Within 30 days of a child’s placement in a QRTP, CHFS shall file with the court an assessment of the appropriateness and necessity of the child's placement in the QRTP. The assessment shall include all information required by Family First Prevention Services Act of 2018.
 	(c)  The court shall review every placement of a child in a QRTP and make findings within 60 days of the placement regarding the appropriateness and necessity of the placement. The findings shall include:
 		(i)  A review of the assessment required in paragraph (b) of this section.
 		(ii)  A determination whether the needs of the child can be met through placement in a foster family home or, if not, whether placement of the child in a qualified residential treatment program provides the most effective and appropriate level of care for the child in the least restrictive environment and whether that placement is consistent with the short- and long-term goals for the child, as specified in the permanency plan for the child; and
 		(iii)  An approval or disapproval the placement.
History
(Added, effective February 1, 2020.)
Rule 29.  New Action.
Text
Any new allegation or request for removal alter a child has achieved permanency shall be filed as a new action.
History
(Added, effective February 1, 2020.)
VIII.
ADOPTION AND TERMINATION OF PARENTAL RIGHTS
Rule 30.  Venue and Petition. 
Rule 31.  Adoption. 
Rule 32.  Involuntary Termination. 
Rule 33.  Orders Terminating Parental Rights. 
Rule 34.  Post-Termination of Parental Rights Review. 
Rule 30.  Venue and Petition.
Text
(1)  Venue. When filed in the same county in which a KRS Chapter 620 proceeding has been held, a proceeding under KRS Chapter 625 shall be assigned to the same family court division that heard the KRS Chapter 620 action. Otherwise, venue shall proceed according to KRS 625.050(4).
(2)  Petition.
 	(a)  A separate petition shall be filed for each child and individual case numbers shall be assigned by the clerk of the court in proceedings filed pursuant to KRS Chapters 199 and 625, and in the case of siblings, shall be heard by the same judge.
 	(b)  Every petition in an adoption or termination of parental rights action shall include the case number of any underlying juvenile case, specifically dependency, neglect or abuse or termination of parental rights cases. and shall include the name of any guardian ad litem (or by statute, counsel for the child) previously appointed.
History
(Added, effective February 1, 2020.)
Rule 31.  Adoption.
Text
(1)  No request for final hearing shall be made prior to the filing of the state child protective service agency report pursuant to KRS 199.510.
(2)  In the event of an uncontested adoption, a hearing shall be held within 60 days of the filing of a request for a final hearing.
(3)  A continuance of any final hearing date shall not be granted except upon good cause shown. Annual permanency review hearings shall continue to be held in any dependency, neglect and abuse action as required by FCRPP (21) until finalization of the adoption.
History
(Added, effective February 1, 2020.)
Rule 32.  Involuntary Termination.
Text
(1)  Immediately upon the filing of any petition for involuntary termination of parental rights, the petitioner shall obtain a pretrial date. In the event the parents are not served prior to the pretrial date, the pretrial date shall be used as a case status review to expedite the proceeding.
(2)  A continuance of any final hearing date shall not be granted except upon good cause shown. The annual permanency review hearings shall continue to be held in any dependency, neglect and abuse action as required by FCRPP (21) until permanency is achieved.
(3)  Any party who relies upon facts of record in another court action to prove a matter in a termination for parental rights action shall move for the admission of the relied-upon court record, including any video recording, into the court record of the termination of parental rights action. Any court record admitted under this rule shall be certified in the record of any appeal of the termination of parental rights judgment.
History
(Added, effective February 1, 2020.)
Rule 33.  Orders Terminating Parental Rights.
Text
The clerk of the court shall send two certified copies of the order terminating parental rights to the state child protective agency. The prospective adoptive parent or his or her attorney, if any, may obtain a certified copy of the order terminating parental rights from the state child protective agency to attach to the adoption petition.
History
(Added, effective February 1, 2020.)
Rule 34.  Post-Termination of Parental Rights Review.
Text
If an order terminating parental rights is entered, a copy of the order shall also be certified to the record in the underlying dependency, neglect and abuse case which shall be identified in the order. The clerk of the court in the underlying dependency, neglect and abuse case shall docket the matter for a review hearing within 90 days from the date of the entry of the order of termination of parental rights and shall docket the matter as directed by the court at least annually thereafter until permanency is achieved.
History
(Added, effective February 1, 2020.)
IX.
COURT-APPOINTED COUNSEL
Rule 35.  Standards for Court-Appointed Counsel. 
Rule 36.  Appointment and Retention. 
Rule 37.  Required Training. 
Rule 38.  Duties Regarding Representation and Repayment. 
Rule 35.  Standards for Court-Appointed Counsel.
Text
(1)  Rules 35 through 38 shall apply to the appointment and conduct of court-appointed counsel, including guardians ad litem and those representing adults, in any action under KRS Chapters 199, 620, and 625.
(2)  In addition to Rules 35 through 38, court-appointed counsel shall follow the Statewide Standards of Expected Conduct for Court-Appointed Counsel (the Statewide Standards) set forth in Appendix D. Each Circuit or District may deviate from the Statewide Standards by way of local rule, if approved by the Chief Justice.
(3)  Proposed local standards for court-appointed counsel shall set forth the conduct expected of court-appointed counsel. Local standards should incorporate American Bar Association and/or National Council of Juvenile and Family Court Judges best practices standards.
History
(Added, effective February 1, 2020.)
Rule 36.  Appointment and Retention.
Text
(1)  Each judge shall keep a list of approved court-appointed attorneys. The attorney list shall include each attorney's phone number, physical address, and electronic mail address. Attorneys shall be responsible for updating the judge with any changes to required information.
(2)  Each judge's list should be open to any attorney who is in good standing, satisfies the requirements of these rules, and requests to serve. No attorney shall be appointed exclusively as guardian ad litem or as an attorney representing an adult.
(3)  Courts may impose sanctions, including removal from the appointment list and any active cases, on any attorney who does not comply with these rules. The court shall not remove an attorney from an active case if doing so would harm the client.
(4)  Except for guardians ad litem, courts shall not appoint counsel unless the file contains a completed AOC-DNA-11 (Financial Statement, Affidavit of lndigence, Request for Counsel, and Order (DNA/TPR Cases)), and the court has reviewed the form. An exception to this rule shall be if the court takes sworn proof on the record regarding the party's alleged indigency and makes a specific written finding that the party seeking counsel is indigent. In that event, the party must complete the AOC-DNA-11 form and file that form into the record within five business days following the appointment or the appointment shall be vacated. This rule is not applicable to warning order attorney service under Civil Rule 17.
(5)  Judges shall review their attorney lists at least every four years.
(6)  Each judge shall make his/her attorney list available to the public upon verbal request.
(7)  Judges, or their designated clerk, shall appoint counsel sequentially from the list unless:
 	(a)  Another attorney has previously represented that person;
 	(b)  Appointing the attorney would create a conflict; or
 	(c)  The specific and unique circumstances of a party requires, in the interest of justice, that a non-sequential attorney be appointed who has specific and identifiable attributes which would best fit the party’s circumstances.
History
(Added, effective February 1, 2020.)

Commentary

Any proceeding with multiple children pending with a common parent(s) with concurrent actions pending should be considered one case, which also includes situations in which there have been multiple petitions adjudicated and disposed of simultaneously involving the same child or children. A proceeding shall be considered active for purposes of this rule from the filing of the petition until permanency is achieved.
FCRPP 36(4) is not intended to prevent courts from coordinating potential representation to appear at the initial hearing as potential appointees.
FCRPP 36(7)(c) is not intended as a mechanism for unnecessary selective appointments. It is intended to be a mechanism for appointing attorneys in certain rare circumstances in which the client's interests could be harmed by the appointment of the next sequential attorney. For instance, the provision might be applicable for appointing an attorney of the same sex to represent a child who was sexually assaulted by someone of the opposite sex.
Rule 37.  Required Training.
Text
(1)  Each attorney seeking appointment in an action under KRS Chapters 199, 620, and 625 shall have completed the required dependency, neglect and abuse training provided by the Administrative Office of the Courts.
(2)  Each attorney shall complete a minimum of four hours of relevant legal or multi-disciplinary training every two years. Relevant legal education must include instruction on improved practice and current law regarding dependency, neglect and abuse, termination of parental rights, or related proceedings. Multi-disciplinary training must include instruction on child development, trauma-informed care and approaches, substance abuse disorder, child welfare forensics, impact of the Americans with Disabilities Act, or other matters related to practice in actions under KRS Chapters 199, 600, and 625. Court-appointed counsel shall provide proof that he or she has completed the required training to the appointing authority in each Circuit or District to remain eligible for appointments.
History
(Added, effective February 1, 2020.)
Rule 38.  Duties Regarding Representation and Repayment.
Text
(1)  Each indigent party or child is entitled to court appointed counsel to file or defend an appeal brought from a decision of the Circuit or District Court. Once an appeal is filed, the appeal will be a new case requiring a new appointment; however, efforts should be made to appoint the same counsel from the prior case unless there is a conflict of interest or a new appointment is requested by the attorney, the child, or the adult parent or caregiver who is entitled to appointed counsel.
(2)  To reduce administrative costs, Courts shall not approve multiple payments to court-appointed counsel for work on the same case except for good cause shown.
History
(Added, effective February 1, 2020.)

Commentary

FCRPP 38(2) is intended to apply to multiple payment requests made in the same case. It does not prohibit a single payment request that does not meet the maximum allowable fee. Also, it does not prohibit multiple payments for the same client, provided that the payments are requested for different actions (i.e., multiple trailers, appeals).
X.
Appendix A.
 Sample Financial Status Quo Orders 

Sample Financial Status Quo Orders
Text
1.  Neither party shall, except as necessary to pay reasonable living expenses, incur unreasonable debt, sell, encumber, gift, bequeath or in any manner transfer, convey or dissipate any property, cash, stocks or other assets currently in his or her possession or in the control of another person, company, legal entity or family member without permission of the court or an agreed order signed by both parties or their attorneys.
2.  Neither party shall allow the cancellation or lapse of any health, life, automobile, casualty or disability insurance currently covering themselves or a family member or change the named beneficiaries on such policies prior to receiving permission of the court or filing an agreed order signed by both parties or their attorneys.
History
(Added, effective February 1, 2020.)
XI.
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 Sample Parenting Conduct Orders 

Sample Parenting Conduct Orders
Text
This list below includes examples of terms that may be included in a court order relating to custody or parenting. A court may issue one or more of these orders and may issue orders not on this list. These examples are not binding upon any party unless specifically ordered in that party's case. Each party should review the specific orders in his or her case to determine which, if any, orders apply to him or her.
Absent a court order permitting them to do so, no parent or legal custodian of a child shall:
1.  Permit or encourage a child to refer to someone other than the child's actual parents as “father”, “mother”, “mom,” or “dad”.
2.  Change the child's surname without written permission from the child's parent(s).
3.  Fail as soon as practical to notify the other parent or custodian of a medical or psychiatric emergency involving the child which requires professional treatment.
4.  Ask the child questions about events and activities at the other parent or custodian's home.
5.  Ask the child to keep secrets from a parent or custodian.
6.  Discuss litigation between parents or custodians and, in particular ask a child to choose who they want to live or spend more time with.
7.  Conduct parental or custodial business, make threats, or argue during possessory exchanges.
8.  Disparage the other parent, custodian, or siblings in the presence of the child or permitting third persons to do so.
9.  Interfere, by word or deed, with the natural development of the child's love and affection for a parent or custodian.
10.  During periods of parenting time, unreasonably prohibit the child from contacting the other parent or custodian.
11.  Listen to, eavesdrop on, or record conversations between the child and the other parent or custodian.
12.  Contact the child during the other parent or custodian's parenting time without having first been contacted by the child or given permission to do so by the possessory parent or custodian.
13.  Discuss matters of child support or maintenance in the presence of the child or permitting third persons to do so.
14.  Pass money or messages through the child to the other parent or custodian, particularly messages relating to money or the possessory schedule.
15.  During non-parenting time, attempt to remove or remove the child from an individual providing child care, an institutional daycare provider or school, for any period of time, without the expressed consent of the parent or custodian with the right to possession of the child.
16.  Change the child's school without written consent of the other parent or joint legal custodian.
17.  Remove a parent or custodian as an emergency contact or recipient of medical, schooling, or extracurricular activity information.
18.  Reschedule medical and counseling appointments for the child without reasonable prior notice to the other parent or joint legal custodian.
19.  Fail to administer medicine to the child as prescribed.
20.  Fail to ensure the child's continued participation in scheduled or traditionally scheduled extracurricular activities.
21.  Schedule activities of any kind during the other parent or custodian's parenting time without permission from the other parent or joint legal custodian.
22.  Intentionally or repeatedly fail to return the child's clothing, medicine, or property at the end of his or her parenting time.
23.  Fail to use age appropriate vehicle restraints or legally required protective equipment during any activity.
24.  Prohibit the child from having reasonable contact with his or her friends.
25.  Fail to reasonably assist the child with school homework or projects during overnight possessory periods.
26.  Fail to agree to occasional, but reasonable, requests to alter the possessory schedule.
History
(Added, effective February 1, 2020.)
XII.
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Sample Parenting Time Guidelines
Text
The following schedules are suggested as an example for the parents and the court to use when establishing parenting time schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents may or may not be what these guidelines suggest.
1.  The parenting time schedule set by the court for holidays, school breaks and summer break should control over regularly scheduled parenting time, even if this allows successive parenting time periods.
2.  The parent exercising parenting time should be responsible for timely picking up the child(ren) at the beginning of the parenting time period and returning the child(ren) in a timely manner at the end of the time-sharing/visitation period.
3.  Times in a parenting time schedule should be set in the time zone where the child primarily resides.
4.  For parenting time pertaining to school holidays, whether in a formal school or home-schooled, the school holidays where the child(ren) primarily resides should apply.
5.  Each parent should provide to the other parent contact numbers and addresses (unless a domestic violence order is in effect) where the child(ren) can be located during their scheduled parenting time.
6.  The parent exercising parenting time should be given a minimum of every other weekend as parenting time with the child(ren) and one midweek parenting time. The parent having such parenting time should be responsible for delivering the child(ren) to school, child care, or the other parent's home as specifically ordered by the court or agreed to by the parents.
7.  Holidays.
 	a.  If a holiday is celebrated on a Monday following a parent's regularly scheduled parenting time, then that parent should be permitted to extend parenting time until 6:00 p.m. on the holiday, unless the parents agree otherwise.
 	b.  Other holidays.
 		(i)  Parent exercising parenting time.
 		 	1)  During the first full year after divorce/custody proceedings have been filed, the non-residential parent should have parenting time scheduled as follows:
 		 		a)  New Year's Day and July 4th from 8:00 a.m. until 6:00 p.m.
 		 		b)  Thanksgiving, beginning at 6:00 p.m. the day school ends until 3:00 p.m. Thanksgiving Day.
 		 		c)  Christmas/Winter Break, beginning at 6:00 pm. the day school ends until noon on December 25.
 		 		d)  Holidays not listed that are of special interest to the family should be assigned to the non-residential parent in time amounts similar to those in a), b) and c) above.
 		 	2)  Holiday time not scheduled above to the parent exercising parenting time should be with the other parent.
 		 	3)  Mother's Day and Father's Day, regardless of any conflict with the above proposed schedule, should be spent with the appropriate parent from 8:00 a.m. until 6:00 p.m.
 		 	4)  Fall Break or Spring Break, as allowed by the child(ren)'s school calendar, should be scheduled for the parent with whom the child(ren) primarily resides in the first full year after the divorce/custody proceedings are filed from 6:00 p.m. the day school ends until 6:00 p.m. the following Friday. If school breaks are longer than one week due to the school schedule, the parent with whom the child(ren) primarily resides should be scheduled for the first half of the break and the other parent should be scheduled for the last half.
 		 	5)  Summer Break should be scheduled to allow the parent exercising parenting time a minimum of two periods of two consecutive weeks during the Summer Break. Each parent should provide the time periods he or she desires to the other parent before the end of the school year, or at least 60 days in advance of the requested time. If a child(ren) must attend summer school in order to pass to the next grade, summer parenting time should not prevent school time.
 		 	6)  Birthdays: Unless the birthday falls on a regularly scheduled parenting time day, the parent exercising parenting time should be scheduled for birthday time from 5:00 p.m. until 8:00 p.m. If it is a regular day of the parent exercising parenting time where the child(ren) does not primarily reside, the other parent should have birthday time from 5:00 p.m. until 8:00 p.m.
 		(ii)  Alternating years: For each year thereafter, the parenting time set out above should alternate between the parent with whom the child(ren) primarily resides and the parent exercising parenting time.
8.  Waiting/Tardiness/Cancellations.
 	a.  In the event either parent will be more than 30 minutes late, due to reasonable unforeseen circumstances, to pick up the child(ren), he or she should provide direct notice to the other parent or a designated third party and make suitable arrangements for exchange of the child(ren).
 	b.  If parenting time is missed through no fault of the parent, and reasonable notice has been given, that time should be made up, if reasonable to do so.
 	c.  If the child(ren) is ill, the parent who has the child should give 24-hour notice, if possible, to allow for appropriate plans to be made.
History
(Added, effective February 1, 2020.)
XIII.
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Statewide Standards of Expected Conduct for Court-Appointed Counsel
Text
The standards below are the default standards for attorneys appointed to represent an adult or child in dependency, abuse, neglect, termination of parental rights, and adoptions. However, local courts may have adopted alternative standards by way of local rule. Please consult your court's local rules to find whether alternative standards have been approved and adopted.
(1)  Scope. These Statewide Standards apply to all court-appointed counsel who represent children, parents, persons exercising custodial control, or any other person entitled to representation in adoption, dependency, neglect and abuse, and termination of parental rights actions. Each court-appointed counsel shall follow these standards, as well as the Kentucky Rules of Professional Conduct (SCR 3.130 through SCR 3.995). Should the Kentucky Rules of Professional Conduct impose a different duty than these Statewide Standards. the higher standard controls.
(2)  Essential Practices for All Court-Appointed Attorneys.  All appointed attorneys, including guardians ad litem and those appointed to represent adults, should:
 	1.  Zealously advocate for his or her client;
 	2.  Communicate with his or her client(s) regularly, including minor children, where practical, based upon the child's age and ability to communicate;
 	3.  Explain the child welfare legal process and the client(s)'s rights and duties in a manner that best facilitates the client(s)’s understanding of the same;
 	4.  Have knowledge and understanding of current federal and state child welfare laws;
 	5.  Prepare for and attend court hearings and reviews;
 	6.  Discuss and understand the client's life circumstances, including strengths, needs, and the client(s)’s available resources; and assist them with accessing such resources when possible;
 	7.  Understand trauma and client's specific trauma history, how the client's trauma history impacts client's experience with the child welfare system and ability to engage in child welfare services, and how trauma impacts the attorney/client relationship;
 	8.  Build a relationship of trust and ensure the client experiences fairness;
 	9.  Seek court accommodations that promote equal access and full participation in proceedings;
 	10.  Prepare his or her client and the client's witnesses for court;
 	11.  Maintain a reasonable caseload and devote sufficient time for advocacy;
 	12.  Conduct an independent investigation at every state of the proceeding, before and after the jurisdictional/dispositional phase of the proceedings, which should include obtaining and reviewing on an ongoing basis and to the extent allowable under state law (including via subpoena, discovery, or court order), child welfare agency records, service provider records, and all other relevant records for parents and children;
 	13.  Provide ethical legal representation;
 	14.  Confirm his or her client receives proper notice and understands, to the best of the client's ability, the duties and restrictions imposed by court orders;
 	15.  Actively engage in conflict resolution and negotiation;
 	16.  Proactively move the case forward if it is in the client's interests, including reducing case continuances and timely filing any necessary pleadings, motions, or briefs;
 	17.  File motions and appeals necessary to protect his or her client rights and interests;
 	18.  Understand how cultural, social, and economic differences affect the attorney-client relationship sufficiently to ensure that all clients receive the same quality of representation;
 	19.  Understand how racial, cultural, social, and economic differences may impact the attorney/client relationship, avoid imposing personal values upon clients, and take these factors into account when working with clients to achieve their case goals, including identifying and accessing services;
 	20.  Understand and recognize the impact of personal and system bias stemming from race, gender identity, sexual orientation and expression, ethnicity, culture, country-of-origin, disability, and socioeconomic status, and develop strategies, including legal strategies, to mitigate the negative impact of personal and system bias on clients’ case goals; and
 	21.  Identify and use to clients’ advantage their individual, familial, cultural, and community strengths.
(3)  Standards for Guardians ad Litem.  The guardian ad litem’s role is to advance the child(ren)'s interests in court, provide legal counsel, help the child understand the legal process, and empower the child to participate. To achieve this, the guardian ad litem should:
 	1.  Explain to the child that he or she represents the child and advocates in the child's best interest;
 	2.  Understand the child's wishes in regard to the outcome of the case;
 	3.  Ensure the client’s voice is heard in the proceedings, which includes informing the court, upon permission of the child, of any wishes the child has that differ from the child's best interest;
 	4.  Ensure the child has an opportunity to attend and participate in court hearings;
 	5.  Advocate for the child to maintain contact with parents, siblings, and kin through visitation, placement, and permanency planning, when appropriate;
 	6.  Communicate with any person or agency who has relevant information to the case, including teachers, foster parents, and service providers;
 	7.  Promote tailored and specific case plans and services; and
 	8.  Advocate for the child's access to education and community supports.
(4)  Standards for Attorneys Representing Adults  The role of an attorney appointed to represent an adult is to protect the client's legal rights, advance the client’s interests in court, and help the client understand the legal process. To achieve this, the court-appointed attorney, in addition to the Essential Practices for All Court-Appointed Attorneys, should:
 	1.  Diligently pursue the clients' case goals and as needed and when consistent with client's interests and objectives;
 	2.  ensure the client’s voice is heard in the proceedings;
 	3.  Help the client problem-solve and meet case goals;
 	4.  Advocate parent-child contact through visitation and permanency planning; and
 	5.  Identify potential ancillary legal issues that could impact client’s dependency case, refer client to legal resources to address issues, and communicate regularly with client's other legal service providers to with the goal of ensuring that dependency proceedings and other legal proceedings benefit client.
History
(Added, effective February 1, 2020.)

JUVENILE COURT RULES OF PROCEDURE AND PRACTICE
I. Purpose 
I.
Purpose
II. Title and Scope of Rules 
Text
These rules embody the policies set forth in KRS 600.010 which include, but are not limited to, the following:
A.  Providing each child a safe and nurturing home;
B.  Using in-home interventions and avoiding out-of-home placement to the extent possible;
C.  Providing treatment reasonably calculated to bring about an improvement in the conditions that brought the child before the court;
D.  Providing fair judicial proceedings that recognize the rights and interests of all parties; and
E.  Serving the best interest of each child.
II.
Title and Scope of Rules
Rule 1.  Title and Scope. 
Rule 2.  Assignment of Cases and Jurisdiction. 
Rule 3.  Juvenile Rights. 
III. Process in Status Offense Cases 
IV. Process In Public Offense Cases 
Rule 1.  Title and Scope.
Text
A.  These rules shall be known as the Juvenile Court Rules of Procedure and Practice and shall apply in family and district court. They may be cited as “JCRPP.”
B.  The JCRPP specifically apply to KRS Chapter 630 on Status Offenders; KRS Chapter 635 on Public Offenders; KRS Chapter 640 on Youthful Offenders; and the introductory, administrative and procedural matters contained in KRS Chapters 600, 605 and 610.
C.  The Rules of Criminal Procedure shall apply to these juvenile matters as indicated in KRS 610.080(2).
D.  All juvenile cases shall be decided on a case-by-case basis and no local rules, or other orders of the court or local policies may supersede or controvert the JCRPP.
E.  The commentary that accompanies the JCRPP is to provide guidance regarding the purpose, meaning and proper application of the rules. Commentary neither adds nor subtracts from the language of the JCRPP.
History
(Adopted  July 1, 2015; amended effective February 1, 2020.)
Rule 2.  Assignment of Cases and Jurisdiction.
Text
A  In jurisdictions having multiple divisions of district or family court, cases shall be assigned as determined by the chief judge.
B.  As used in the JCRPP, “pending” means a petition has been filed and the case is awaiting court action. On post-disposition matters a case is “pending”  based on the terms set forth in the disposition order. Disposition orders shall  not exceed the time limits established for status and public offenses as set  forth in these rules and KRS 635.060. 
C.  Duties of family and juvenile court clerk. Upon the filing of a juvenile status or public offense petition in the family or district court, the clerk shall determine if there are pending cases involving the child in order to assign the case as directed in Subsection D. below.
D.  Jurisdiction.
 	1.  Family Court. Pursuant to KRS 23A.100(2)(d), status offense petitions shall be filed and heard in family court, if any, subject to the following:
 		a.  Pending public offense case. If a public offense case involving the child is pending in district court at any time a status offense case is pending, the clerk shall assign the status offense case to the district court division presiding over the pending public offense case.
 		b.  Transfer of Pending Status Offense.
 		 	1)  If a public offense petition is filed that involves the same child in a pending status offense case,  within 30 days after notice from the  clerk, the family court judge presiding over the status offense case  shall enter an order transferring the status offense case to the  district court division presiding over the public offense case(s). The  AOC-JV-54, Notice of Filing of Public Offense Petition and Order  Transferring to District Court, shall be utilized by the clerk and the  family court judge for the notice of filing and transfer of these cases. 
 		 	2)  Upon entry of such order by a family court judge transferring a  status offense case(s) to the district court, the clerk shall  consolidate the status offense case and the pending public offense  case for purposes of hearing. If the public offense case is  dismissed prior to entry of any orders by the district court, the family  court's jurisdiction of the status offense case shall continue. If the  public offense case is dismissed after the entry of any orders by the  district court, the presiding district judge and the family court judge  may agree on a case-by-case basis which court best serves the  interest of the child, and the status offense case shall be heard by  that court.
 		 	3)  The status offense case shall be scheduled by the clerk on the next  available docket pursuant to local scheduling rules, and notice of  the court date shall be sent to the parties. 
 		c.  Interstate Compact on Juveniles. Pursuant to KRS Chapter 615, these cases:
 		 	1)  Shall be processed according to the Compact, and
 		 	2)  The court shall use the appropriate Compact forms.
 	2.  District Court. Pursuant to KRS 610.010, the following cases shall be filed and/or heard in district court:
 		a.  Public offense cases.
 		b.  Status offense cases where there is no family court.
 		c.  Status offense cases where a family court exists, including:
 		 	1)  Any existing status offense case that is consolidated with a pending public offense case.
 		 	2)  Any status offense case that is filed while a public offense case is pending, and
 		 	3)  The clerk shall consolidate any status offense case transferred to, or filed in, district court with any pending public offense case on the same child, and set the case for a hearing at the child's next scheduled public offense hearing, if said hearing is set to occur within 15 days; otherwise, the clerk shall set the case on the first available public offense docket of the district judge presiding over that case pursuant to local scheduling rules.
 		 	4)  The clerk shall send notice of the hearing date to the parties in the public offense case.
 		d.  Youthful Offenders.
 		 	1)  Prior to indictment,
 		 	2)  With authority to set bail.
 		e.  Interstate Compact on Juveniles. Pursuant to KRS Chapter 615, these cases:
 		 	1)  Shall be processed according to the Compact, and
 		 	2)  The court shall use the appropriate Compact forms.

Commentary

Where a status offense case is transferred to district court from a family court because there is a pending public offense case, the status offense case must be consolidated with the public offense case and placed on the public offense docket to be heard at the same time. Additionally, any court order entered should be effective in both cases. If, however, the public offense is dismissed prior to ANY orders being  entered by the district court, jurisdiction remains with the family court. If the public  offense case is dismissed AFTER orders have been entered by the district court, the  jurisdiction of the status case is to be determined by an agreement of the district and  family court judges presiding over the case considering the best interest of the child. The district court does not need a separate status offense docket. The public offense case has priority over the status offense case on dispositional matters. If the child is placed on probation, then the disposition of the status offense case will continue in the district court. If the child is placed in detention, that will supersede ongoing orders relating to the status offense case. If the child completes detention, returns to the community, and continues the status disposition (the case may not be sent back to family court once transfer has occurred), and if the court resumes monitoring, then the district court will continue to handle that status case. This could occur with a very short detention.
Generally, a court would merge the status offense with the public offense, and the disposition order would dispose of both cases. When such cases are final (there are no continuing court-ordered terms) any new status offense petition will be filed in family court. Conversely, if a case is not final, any new status offense petition will be filed in district court because the public offense case is still pending.
Since the same social services and community resources are used for status and  public offense cases, only one court should be making orders about what the child must do when he or she has both pending at the same time; and, because any public offense order has priority over any status offense order, this avoids confusion and conflicting  court orders.
 	3.  Pre-Petition Detention under KRS 610.200 - 610.280. When a peace officer has taken a child into custody on an allegation or belief that the child has committed an offense and has filed a complaint with the court designated worker, a court may order pre-petition detention if it finds that detention is necessary to protect the child or public:
 		a.  A child alleged to be a status offender may be detained not more than 24 hours and a child alleged to be a public offender may be detained not more than 48 hours, to allow for a detention hearing pursuant to KRS 610.265.
 		b.  A detention hearing shall be held within the relevant detention period to determine whether the child shall be further detained or released.
 		c.  At the detention hearing the Commonwealth must establish probable cause to believe that the child has committed an offense, and the child shall be given the right to confront and cross-examine witnesses:
 		d.  If the Commonwealth establishes probable cause a petition may be  filed; however, if the child is eligible for mandatory diversion, the case  shall be dismissed, expunged, and returned to the CDW.
 		e.  If a detention hearing is not held within the requisite time, or the court determines there is no probable cause to believe the child has committed an offense, the party having custody of the child shall release the child to the parent(s) or person(s) exercising custodial control or supervision or other persons as appropriate, or the action may proceed as a KRS Chapter 620 or 645 action.
 		f.  If the court finds further detention is necessary for the protection of the  child or the community it shall state specific reasons on the record and  may order detention utilizing the AOC-JV-34, Juvenile Detention Order  Public Offense, or the AOC-JV-35, Juvenile Detention Order Status  Offense. KRS 610.280; 630.080(1). 
E.  Mandatory Diversion of a Misdemeanor. Any petition filed charging a  misdemeanor when the child has no prior adjudications and no prior  diversions shall be dismissed by the court for lack of jurisdiction and the court  shall order the record expunged using the AOC-JV-29, Order for  Expungement of Juvenile Record, and the court designated worker shall  proceed with the diversion agreement process on the original complaint. 
F.  A child charged with a status offense may instead be subject to a proceeding under KRS Chapter 620 if the court determines it is in the child's best interest, and the court shall:
 	1.  Amend the petition pursuant to KRS 610.010(13) and order it served, or require a new petition to be filed; and may
 	2.  Direct the Cabinet for Health and Family Services (the Cabinet) to investigate and/or provide services to the child and/or family pursuant to KRS 605.130(3).

Commentary

This rule was previously articulated in FCRPP 37, and has been removed from the Family Court Rules of Procedure and Practice.
G.  A public offense petition shall not be amended to a status offense petition and  a status offense petition shall not be amended to a public offense petition. 

Commentary

The practice of amending the charges in a petition from a public offense to a  status offense and vice versa is improper. In the instance that the conduct in the  petition actually constitutes a status offense rather than a public offense or vice versa,  the county attorney must move to dismiss the existing petition and may then refile the  case under the proper chapter.
History
(Adopted  July 1, 2015; amended effective October 1, 2016.)
Rule 3.  Juvenile Rights.
Text
A.  At the initial appearance the court shall:
 	1.  Inquire whether the child is able to retain counsel, and if not, appoint counsel and order full access to all records.
 	2.  Inform the child of his or her statutory rights provided in KRS 610.060.
 	3.  Before accepting an admission or confession, make a finding on the record that the admission or confession is knowingly, intelligently and voluntarily entered.
B.  Before removing a child from his or her family, the court shall first find on the record that less restrictive alternatives have been attempted, are not available, or are not feasible pursuant to KRS 620.140.
C.  The court shall ensure prompt and fair hearings, and inform the parties that the rights of the child belong to the child individually and may not be waived by any other party, pursuant to KRS 610.060.
History
(Adopted  July 1, 2015; amended effective October 1, 2016.)

Commentary

Counsel shall be appointed to a child from the time he/she would first be entitled to counsel, as if an adult, until and unless a determination is made that he is not an indigent person under KRS 31.100(5). See D.R. v. Commonwealth, 64 S.W.3d 292, 296 (Ky. 2001). If the court finds after appointment that the child is not an indigent person, the parents may be ordered to pay for the services subject to the provisions of KRS 31.125. If an attorney is retained for the child who has appointed counsel, the retained attorney may substitute as counsel.
III.
Process in Status Offense Cases
Rule 4.  Pre-Petition Process in Status Offense Cases. 
Rule 5.  Status Offense Petition. 
Rule 6.  First Appearance — Status Offense Case. 
Rule 7.  Pretrial Conference — Status Offense Case. 
Rule 8.  Adjudication Hearing — Status Offense Case. 
Rule 9.  Disposition Hearing — Status Offense Case. 
Rule 4.  Pre-Petition Process in Status Offense Cases.
Text
A.  Status Offense Complaint. Any status offense complaint shall be received by the court designated worker on AOC-JW-57, Juvenile Complaint (Status Offense), and shall include:
 	1.  The name, address and identifying information of the child, the parent or custodian, and the complainant;
 	2.  The sworn statement of the complainant, as well as any other information required by KRS 610.020, and
 	3.  Shall be accompanied by the appropriate AOC forms completed by the complainant:
 		a.  Habitual truancy: AOC-JV-41, Affidavit and Truancy Evaluation, in compliance with KRS 159.140.
 		b.  Beyond control of school: AOC-JV-38.1, Affidavit and Beyond Control of School Evaluation.
 		c.  Beyond control of parent: AOC-JV-38, Affidavit and Beyond Control of Parent Evaluation.
 		d.  Habitual runaway: AOC-JW-39, Pre-Adjudicative Detention Criteria, with attachments.
B.  Complete Complaint. Any incomplete complaint shall be returned to the complainant by the court designated worker for additional information.
C.  Preliminary Intake Inquiry/Formal Conference. After the complaint is complete, the court designated worker shall conduct a preliminary intake inquiry with the child which shall include administering an evidence-based screening tool, and upon completion may:
 	1.  Determine that no further action be taken and give notice and an opportunity to review that determination to the family accountability, intervention, and response (FAIR) team. KRS 610.030(6); or
 	2.  Conduct a formal conference and enter into a diversion agreement.
D.  Diversion Agreement. A child eligible for diversion may enter into a diversion agreement pursuant to 610.030(6)(d).
 	1.  If the child declines a diversion agreement or the needs of the child require, the court designated worker shall refer the matter to the FAIR team;
 	2.  If the child denies the allegations and demands a formal court hearing or does not qualify for diversion, the court designated worker shall refer the complaint to the county attorney to file a formal petition or to dismiss the case.
 	3.  No petition shall be filed in a diversion case unless:
 		a.  The case is referred to the county attorney by the FAIR team,
 		b.  The child is not diversion eligible, or
 		c.  The child denies the allegations and demands a formal court hearing.

Commentary

The court designated worker shall conduct a preliminary intake inquiry to  determine whether further action must be taken in the best interest of the child and  public, because the county attorney is no longer authorized to conduct a reasonable  grounds review. Public offense cases, on the other hand, still require an initial probable  cause, or reasonable grounds, review. 
 	4.  If the child successfully completes the terms of the diversion agreement the court designated worker shall close the case with no official court record having been created.
E.  Family Accountability, Intervention, and Response (FAIR) Team. The FAIR team shall conduct enhanced case management only upon referral by the court designated worker, as follows:
 	1.  When the risk and needs assessment indicates high risk;
 	2  When the child fails to appear for a preliminary intake inquiry or a later conference;
 	3.  When the child declines to enter into a diversion agreement;
 	4.  When the child fails to complete a diversion agreement; or
 	5.  If appropriate, after consultation with the school's director of pupil personnel (DPP), who shall complete AOC-JV-41 in accordance with the documentation and assessment requirements of KRS 630.060(2); KRS 159.150(1)(c), (d), and (f); KRS 159.140(3).
History
(Adopted  July 1, 2015; amended effective October 1, 2016.)
Rule 5.  Status Offense Petition.
Text
A.  A petition may be filed by the county attorney on AOC-JV-1, Juvenile Petition, to initiate formal court proceedings:
 	1.  When the FAIR team so recommends;
 	2.  When a child demands a formal court hearing; or
 	3.  When the child is ineligible for diversion.
B.  The complaint containing the verified signature of the complainant, any supporting documents, and any charging citation shall be attached.
History
(Adopted July 1, 2015.)
Rule 6.  First Appearance — Status Offense Case.
Text
A.  Pursuant to KRS 610.060, the judge shall explain, on the record, the child’s rights and the charge, and shall present AOC-JV-49, Notice of Juvenile Rights and Consequences.
B.  Counsel shall be appointed for the child unless private counsel has been retained. See also JCRPP 3.A.1.
C.  The court may enter a valid court order utilizing the AOC-JV-36, Pre-Adjudicative Court Ordered Terms Status Offense, placing the child on pendente lite terms which address the child’s alleged behavior(s), and may order participation in a service, program or local resource to assist the child.
D.  The Commonwealth may move to dismiss the case without prejudice and may reinitiate the original complaint with the court designated worker if the child is eligible for diversion and has not failed a diversion agreement on the same charge.
History
(Adopted July 1, 2015; amended effective October 1, 2016; amended effective February 1, 2020.)

Commentary

Counsel shall be appointed to a child from the time he/she would first be entitled to counsel, if an adult, until and unless a determination is made that the child is not an indigent person under KRS 31.100(5). See D.R. v. Commonwealth, 64 S.W.3d 292, 296 (Ky. 2001). If the court finds after appointment that the child is not an indigent person, the parents may be ordered to pay for the services subject to the provisions of KRS 31.125. If an attorney is retained for the child who has appointed counsel, the retained attorney may substitute as counsel.
Rule 7.  Pretrial Conference — Status Offense Case.
Text
A pretrial conference to review the evidence and determine whether an agreement may be reached shall be scheduled by the court upon the request of any party.
History
(Adopted  July 1, 2015.)
Rule 8.  Adjudication Hearing — Status Offense Case.
Text
A record shall be made  of all adjudication hearings utilizing the AOC-JV-50, Adjudication Order (Public and  Status Offense), which shall include the following, as applicable: 
 	A.  Dismissal. Upon motion of the county attorney a status offense case may be dismissed at any time prior to or at the adjudication hearing.
 	B.  Admission. Prior to accepting an admission or confession from a child to the  truthfulness of the allegations in the petition or any amendments thereto, the  court shall inform the child of his or her rights on the record and present AOCJV-49, Notice of Juvenile Rights and Consequences, and shall make a finding  that the admission or confession is knowingly, intelligently and voluntarily  entered. Any admission shall be made utilizing the AOC-JV-51, Admission or  Confession and Waiver of Formal Adjudication Hearing, and shall be signed  by the child and counsel for the child, and shall be signed as having seen and  agreed by the county attorney. 
 	C.  Hearing. The court shall conduct an evidentiary hearing unless the case has been dismissed or the court has accepted an admission or confession.
 		1.  The court shall make a written finding that the allegations in the petition are true and set the case for disposition; or
 		2.  The court shall make a written finding that the allegations in the petition are not proven and the case shall be dismissed.
 		3.  The court shall advise the child of his or her right to have the juvenile court record expunged pursuant to KRS 610.330.
 	D.  Predisposition Investigation Report. KRS 610.080 and 610.100.
 		1.  The court shall order a predisposition investigation report (PDI) if a suitable prior PDI is not available, unless appropriately waived by the child.
 		 	a.  The court shall order the PDI to be prepared by the Cabinet if commitment to the Cabinet is being considered and the PDI may not be waived without consent of the Cabinet; or
 		 	b.  At the discretion of the court, the PDI may be prepared by a suitable public or private agency if commitment is not being considered.
 		 	c.  The PDI shall be provided to the court and counsel for the parties three (3) days prior to the disposition hearing, unless the three-day period has been waived; and
 		 	d.  The parties shall be afforded the opportunity to examine and controvert the report; and
 		 	e.  The report shall be filed in the record

Commentary

A prior report is “suitable” if the court determines on the record that it is both timely and relevant.
Rule 9.  Disposition Hearing — Status Offense Case.
Text
A.  The court shall consider all relevant information pertaining to the child.
B.  The court shall provide the child, child's attorney, and parent or custodian a  written order utilizing the AOC-JV-31, Disposition Order Status Offense, setting  forth: 
 	1.  The conditions of the order,
 	2.  The consequences of violating the order, and
 	3.  The duration of the order, including the date the order will expire, which shall  not exceed the statutory limits. 
C.  Dispositional Alternatives.
 	1.  The court may not commit any child to the Department of Juvenile Justice for a status offense.
 	2.  The court shall first consider all appropriate local remedies to aid the child and the child's family, including:
 		a.  Community-based, non-secure residential and nonresidential treatment programs; and
 		b.  Non-secure public or private education programs accredited by the Kentucky Board of Education and the Non-Public Schools Commission pursuant to KRS 156.160.
 	3.  Commitment. The court may commit to the Cabinet only after all appropriate resources have been found insufficient to adequately address the needs of the child and family, and any order of removal shall include a determination  whether: 
 		a.  Reasonable efforts have been made to prevent the child's removal from  the home; or, that reasonable efforts were not required by state and  federal law, and
 		b.  Continuation of the child's residence in the home is contrary to the welfare  of the child, or
 		c.  Placement of the child would be in the child's best interest. 

Commentary

While there are no time limits on commitment specified in KRS Chapter 630, it is reasonable that the duration of commitment to the Cabinet should not exceed the time limits placed on public offense commitments (12 months for a misdemeanor offense) unless the court makes findings that a longer period of commitment is necessary.
 	4.  A child may be supervised on probation by the parent or custodian, an appropriate third party, or the court, and the terms and duration of probation and consequences for violation shall be in writing provided to the child.

Commentary

While no probation time limits are specified in KRS Chapter 630, it is reasonable that the duration of status offense probation should not exceed the time limits placed on public offense probation (six (6) months, extended to 12 months if necessary for treatment) unless the court makes findings as to the necessity for a longer period of probation.
 	5.  Finality. A status offense case shall be considered final 30 days after the  case is no longer pending. On post-disposition matters a case is “pending”  based on the terms set forth in the disposition order, not to exceed the  statutory limits. The case shall be considered final no later than 30 days after  completion of the terms. Once the case is final the case may not be  reopened for any purpose including contempt proceedings. 
 	6.  Duties of the clerk. The clerk shall enter information regarding the disposition of the case in the court record, including but not limited to the terms and conditions ordered by the court and the duration of the order.
History
(Adopted  July 1, 2015; amended effective October 1, 2016.)
IV.
Process In Public Offense Cases
Rule 10.  Pre-Petition Process in Public Offense Cases. 
Rule 11.  Public Offense Petition. 
Rule 12.  First Appearance — Public Offense Case. 
Rule 13.  Pretrial Conference — Public Offense Case. 
Rule 14.  Adjudication Hearing — Public Offense Case. 
Rule 15.  Disposition Hearing — Public Offense Case. 
Rule 16.  Informal Adjustment — Status and Public Offense Cases. 
Rule 17.  Youthful Offenders. 
Rule 18.  Contempt Proceedings for Violation of a Valid Court Order and  Direct Contempt.  
Rule 19.  Expungement of Juvenile Cases. 
Rule 20.  Use of Restraints on a Child Charged with a Status or Public Offense in Court. 
Rule 10.  Pre-Petition Process in Public Offense Cases.
Text
A.  Public Offense Complaint. Any public offense complaint received by the court designated worker shall be on AOC-JW-58, Juvenile Complaint (Public Offense), and shall include:
 	1.  The name, address and identifying information of the child, the parent or custodian, and the complainant,
 	2.  The sworn statement of the complainant, and
 	3.  Any other information required by KRS 610.020.
B.  Complete Complaint. Any incomplete complaint shall be returned to the complainant by the court designated worker for additional information.
C.  Reasonable Grounds Review — Peace Officer. If a peace officer has issued a citation or has taken a child into custody, the complaint shall state the charges in the citation and the county attorney shall make a reasonable grounds determination whether the alleged facts constitute a public offense.
 	1.  If reasonable grounds do not exist or the county attorney elects not to proceed, the county attorney shall dismiss the complaint and mark the appropriate box on the complaint form. The court designated worker shall close the complaint file and inform the complainant that no further action will be taken. KRS 635.010.
 	2.  If reasonable grounds exist and the county attorney elects to proceed with the complaint, the county attorney shall so indicate on the complaint form.
 	3.  Preliminary Intake Inquiry. if the county attorney finds reasonable grounds exist and does not elect to dismiss the complaint, the court designated worker shall conduct a preliminary intake inquiry with the child, including administering an evidence-based screening tool, and make recommendations to the county attorney as follows:
 		a.  The child is statutorily entitled (mandatory) to diversion under KRS 635.010(4);
 		b.  The child is eligible for diversion for a misdemeanor under KRS 605.030(1)(e) and a diversion agreement is recommended;
 		c.  The child is eligible for diversion on a felony offense that did not involve the commission of a sexual offense or the use of a deadly weapon unless the county attorney has objected to diversion in the case in writing on AOC-JW-12, Public Offense Recommendation to County Attorney; or
 		d.  The child is not eligible for diversion.
 	4.  Mandatory Diversion. if the child meets the criteria for mandatory diversion, no petition shall be filed unless the child declines diversion, fails diversion, or the child denies the allegations and demands a formal court hearing.
 	5.  Notice of Diversion Recommendation. In all diversion cases the court designated worker shall advise the complainant, any victim, and the law enforcement agency with jurisdiction of the offense of the reasons for the diversion recommendation in writing.
 	6.  Formal Conference. in all diversion cases the court designated worker shall proceed with a formal conference and enter into a diversion agreement with the child; and may make a referral to the FAIR team when appropriate.
D.  Reasonable Grounds Review — Third Party. If a third party who is not a peace officer files a complaint, the court designated worker shall submit the complaint to the county attorney who shall make a reasonable grounds review, and if reasonable grounds exist, determine the appropriate charge(s) as a result of the facts alleged in the complaint, and the court designated worker shall proceed pursuant to Subsection C. above.
E.  Diversion Agreement. 
 	1.  Mandatory Diversion. If a child is charged with a misdemeanor and has had no prior adjudications and no prior diversions the court designated worker shall enter into a diversion agreement with the child unless the child declines diversion.
 	2.  Permissive Diversion. If a child is eligible for diversion and the county attorney has not objected to diversion, the court designated worker shall enter into a diversion agreement with the child unless the child declines diversion.

Commentary

The county attorney retains discretion in public offense cases that are not mandatory diversion cases (permissive diversion cases) to object to diversion and file a petition. if the county attorney does not object to the diversion in writing, and the child enters into a diversion agreement, then diversion is no longer a mere recommendation from the court designated worker. The child can reasonably rely on the opportunity to complete diversion and have the complaint file closed as diverted. The FAIR team may be utilized at any time during the diversion process.
 	3.  If the child successfully completes the terms of the diversion agreement the court designated worker shall close the case with no official court record having been created.
 	4.  If the child fails to successfully complete the terms of the diversion agreement the court designated worker shall notify the county attorney who shall then determine whether to file a petition. KRS 610.030(9)(b)(1).
F.  Family Accountability, intervention, and Response (FAIR) Team. Referral to the FAIR team for enhanced case management may occur:
 	1.  Pre-Petition. When the assessment administered by the court designated worker indicates that referral to the FAIR team is appropriate.
 	2.  Post-Petition. When there has been an informal adjustment pursuant to JCRPP 16 but the court refers the case to the court designated worker for diversion under KRS 610.105(3)(a) and the assessment administered by the court designated worker indicates that referral to the FAIR team is appropriate.
History
(Adopted February 1, 2020.)

Commentary

Diversion through the court designated worker is by definition pre-petition diversion. Only when a child is participating in an informal adjustment and did not participate in a pre-petition diversion agreement may the court refer the child to the court designated worker for diversion if no other diversion programs are available. In the event such a diversion referral is part of an informal adjustment, the court designated worker may refer the case to the FAIR team.
Rule 11.  Public Offense Petition.
Text
A.  A petition may be filed by the county attorney, on AOC-JV-1, Juvenile Petition, to initiate a formal court proceeding:
 	1.  When a child is eligible for diversion but diversion is not mandatory under KRS 635.010;
 	2.  When a child is not eligible for diversion;
 	3.  When a child has failed to complete a diversion agreement; or
 	4.  When a child declines to enter into a diversion agreement.
B.  The complaint containing the verified signature of the complainant, any supporting documents, and any charging citation shall be attached to the petition.
History
(Adopted February 1, 2020.)
Rule 12.  First Appearance — Public Offense Case.
Text
A.  Pursuant to KRS 610.060, at the first appearance the judge shall explain to the child, on the record, his or her rights and the charge, and shall present AOC-JV-49, Notice of Juvenile Rights and Consequences, to the child.
B.  Counsel shall be appointed for the child unless private counsel has been retained. See also JCRPP 3.A.1.
C.  The court may place the child on pendente lite terms utilizing the AOC-JV-36.1, Pre-Adjudicative Court Ordered Terms Public Offense, which address the child’s alleged behavior(s), and may order participation in a service, program or local resource to assist the child.
D.  The Commonwealth may move to dismiss the case without prejudice and may reinitiate the original complaint with the court designated worker if the child is eligible for diversion and has not failed a diversion agreement on the same charge. If the court dismisses for lack of jurisdiction pursuant to JCRPP 2.E. the court shall order the record expunged using the AOC-JV-29, Order for Expungement of Juvenile Record, and the court designated worker shall proceed with the diversion agreement process on the original complaint.
History
(Adopted February 1, 2020.)

Commentary

Counsel shall be appointed to a child from the time he/she would first be entitled to counsel, if an adult, until and unless a determination is made that he is not an indigent person under KRS 31.100(5). See D.R. v. Commonwealth, 64 S.W.3d 292, 296 (Ky. 2001). if the court finds after appointment that the child is not an indigent person, the parents may be ordered to pay for the services subject to the provisions of KRS 31.125. if an attorney is retained for the child who has appointed counsel, the retained attorney may substitute as counsel.
Rule 13.  Pretrial Conference — Public Offense Case.
Text
A pretrial conference may be scheduled by the court on its own motion or upon the request of any party to allow the county attorney and the parties to discuss the case, review the evidence, and determine whether an agreement may be reached to resolve the case.
History
(Adopted February 1, 2020.)
Rule 14.  Adjudication Hearing — Public Offense Case.
Text
A record shall be made of all adjudication hearings utilizing the AOC-JV-50, Adjudication Order (Public and Status Offense), which shall include the following as applicable:
 	A.  Dismissal. Upon motion of the county attorney a public offense case may be dismissed at the adjudication hearing.
 	B.  Admission. Prior to accepting an admission or confession from a child to the truthfulness of the allegations in the petition or any amendments thereto, the court shall inform the child of his or her rights, on the record, as contained in AOC-JV-49, Notice of Juvenile Rights and Consequences, and shall make a finding that the admission is knowingly, intelligently and voluntarily entered. Any admission shall be made utilizing the AOC-JV-51, Admission or Confession and Waiver of Formal Adjudication Hearing and shall be signed by the child and counsel for the child, and shall be signed as having seen and agreed by the county attorney.
 	C.  Adjudication Hearing. The court shall conduct an evidentiary hearing unless the case has been dismissed or the court has accepted an admission or confession.
 		1.  Findings. The court shall make a written finding that the allegations in the petition are true and set the case for disposition; or
 		2.  The court shall make a written finding that the allegations in the petition are not proven and the case shall be dismissed.
 		3.  The court shall advise the child of his or her right to have the juvenile court record expunged pursuant to KRS 610.330.

Commentary

The Adjudication Hearing referenced in this rule is a specific stage of the proceeding which is followed by Disposition, or resolution of the case. The Juvenile Code also refers to “adjudicatory hearings,” which are any hearings where a court considers evidence and enters orders, and should be distinguished from this hearing which is a required step in formal juvenile proceedings.
 	D.  Risk and Needs Assessment. The court shall not make a disposition without reviewing the results of the risk and needs assessment conducted by the Department of Juvenile Justice; the assessment cannot be waived. KRS 15A.0652(1)(b). KRS 610.110(2).
 	E.  Predisposition investigation Report. 
 		1.  The court shall order a predisposition investigation report (PDI) if a suitable prior PDI is not available, unless appropriately waived by the child.
 		2.  The court shall order the PDI to be prepared by the Department of Juvenile Justice if commitment to the Department is being considered and the PDI may not be waived without the consent of the Department of Juvenile Justice; or
 		3.  At the discretion of the court, the PDI may be prepared by a suitable public or private agency if commitment to the Department is not being considered.
 		4.  The PDI shall be provided to the court and to counsel for the parties three (3) days prior to the disposition hearing, unless the three-day period has been waived; and
 		5.  The parties shall be afforded the opportunity to examine and controvert the report; and
 		6.  The report shall be filed in the record.
History
(Adopted February 1, 2020.)
Rule 15.  Disposition Hearing — Public Offense Case.
Text
A.  The court shall consider all relevant information pertaining to the child, including the results of the risk and needs assessment, in order to determine the appropriate dispositional alternatives.
B.  The court shall provide the child, child’s attorney, and parent or custodian a written order utilizing the AOC-JV-31.1, Disposition Order Public Offense setting forth:
 	1.  The conditions of the order,
 	2.  The consequences of violating the order, and
 	3.  The duration of the order, including the date the order will expire, which shall not exceed the statutory limits.
C.  Dispositional Alternatives.
 	1.  Restitution or Reparation.
 		a.  Any restitution or reparation shall be fixed at a reasonable amount and no child shall be held in contempt if he or she does not have the funds to pay.
 		b.  The county attorney may request payment of restitution or reparation from the chiid’s parent or legal guardian and shall give notice of the hearing and the amount of restitution sought.
 		c.  Unless the parent or legal guardian agrees, before ordering restitution or reparation the court shall make the following findings:
 		 	1)  The child has admitted or has been adjudicated responsible for causing the damage requiring restitution or reparation; and
 		 	2)  The failure of the child’s parent or guardian to exercise reasonable control or supervision over the child is a substantial factor in the child’s conduct.
 	2.  Supervision by Parent.
 		a.  A court may order a child to be supervised by his or her parent upon conditions that the court shall determine, when:
 		 	1)  Services are not needed;
 		 	2)  Services are already being provided with the parent/custodian with the child’s full cooperation; or
 		 	3)  Services have already been completed and the child is at a low risk to reoffend.
 		b.  Parent supervision shall not exceed six (6) months for a violation or misdemeanor, nor more than 12 months for a felony, or until the child reaches age 18, whichever first occurs.
 		c.  If the child violates written conditions for supervision by parent, on motion of the county attorney with notice to all the parties, graduated sanctions may be imposed.
 		d.  Graduated sanctions are required prior to imposing detention or commitment, and shall be in writing.

Commentary

Changing probation or supervision from parent-monitored to DJJ-monitored, for example, may be an appropriate graduated sanction. When a court explains the consequences of violating the terms of probation the court may state those consequences generally, such as “community service,” but once a violation occurs the sanction imposed should be described with particularity so that the child understands the expected conduct. Graduated sanctions are so termed because the statute requires first using less restrictive sanctions and graduating to more punitive sanctions should violations increase. ideally, sanctions should be tailored to suit the nature of the violation.
 	3.  Probation and Parent Supervision.
 		a.  A court may set the terms of probation to be monitored by the court and according to terms set by the court, and shall include periodic review to ensure compliance.
 		b.  The child, parent or guardian and the child's attorney shall be given notice of any review date and shall be advised in writing of any documentation required to be provided to the court as proof of compliance with court-ordered conditions.
 		c.  Duration of Court-Monitored Probation.
 		 	1)  Court monitored probation for a violation shall not exceed 30 days unless as a condition of probation the child enters into a treatment program that extends beyond 30 days, in which case court-monitored probation shall not exceed three (3) months.
 		 	2)  Court-monitored probation for a misdemeanor, other than an offense for which the child has been declared a juvenile sexual offender under KRS 635.510 or an offense involving a deadly weapon, shall not exceed six (6) months unless as a condition of probation the child enters into a treatment program that extends beyond six (6) months. In this event probation shall not exceed 12 months.
 		 	3)  Court monitored probation for a Class D felony other than a juvenile sexual offense, or an offense which involves use of a deadly weapon, shall not exceed 12 months.
 		 	4)  Court monitored probation for all other felonies and for misdemeanors involving a deadly weapon, but not for juvenile sexual offenses, shall not extend beyond the child's 18th birthday, except that if a person is placed on probation after the person reaches the age of seventeen (17) years and six (6) months, the probation shall be for a period not to exceed one (1) year.
 	4.  Detention.
 		a.  The court may impose detention or probate all or part of an order of detention.
 		b.  Detention shall be:
 		 	1)  No longer than 45 days for a child who is 14 but less than 16 years ofage,and
 		 	2)  No longer than 90 days for a child who is 16 years of age or over.
 		c.  Detention shall not be used as a disposition for a child under 14 years of age.
 	5.  Commitment.
 		a.  A child may be committed to the Department of Juvenile Justice when:
 		 	1)  The child is adjudicated to have committed what would be a misdemeanor or Class D felony if committed by an adult and:
 		 		a)  The child has at least three (3) prior adjudications consisting of what would be misdemeanors or felonies (not violations) which do not arise from the same course of conduct; or
 		 		b)  The child has at least four (4) prior adjudications of what would be violations which do not arise from the same course of conduct; or
 		 	2)  The child is adjudicated to have committed an offense involving a deadly weapon or an offense which would be a class A, B, or C felony if committed by an adult.
 		b.  A child who is adjudicated as a declared juvenile sexual offender under KRS 635.510 shall be committed to the Department of Juvenile Justice as set forth in KRS 635.515.
 		c.  In addition to any other applicable statutory determinations, when the child is committed to the Department of Juvenile Justice and is ordered to be detained pending placement, the court shall determine in the initial court order of commitment whether:
 		 	1)  Reasonable efforts have been made to prevent the child’s removal from the home, or that reasonable efforts were not required by state and federal law, and
 		 	2)  Continuation of the child's residence in the home is contrary to the welfare of the child, or
 		 	3)  Placement of the child would be in the child's best interest.
 		d.  If the child is committed but the child is returned to his or her home pending placement or action by the Department of Juvenile Justice, the court shall state in the order of commitment that community placement is authorized until placement is arranged.
 		e.  Term of Commitment. Commitment shall not exceed the time limits set forth in KRS 635.060 unless an extension is allowed by statute, as follows:
 		 	1)  For what would be a misdemeanor if committed by an adult, when the child is not declared to be a juvenile sexual offender or in possession of a deadly weapon, commitment shall not exceed 12 months; KRS 635.060(4)(b)(1).
 		 	2)  For what would be a class D felony if committed by an adult when the child is not declared to be a juvenile sexual offender or in possession of a deadly weapon, commitment shall not exceed 18 months; KRS 635.060(4)(b)(2).
 		 	3)  For what would be a class A, B or C felony if committed by an adult, or any offense in which there is use of a deadly weapon, commitment shall not exceed the child reaching age 18; KRS 635.060(4)(b)(3).
 		 	4)  Juvenile sexual offenders shall be committed as provided in KRS 635.515.
 		f.  A probation violation shall not result in a commitment to the Department of Juvenile Justice unless the child was previously committed to the Department of Juvenile Justice and the commitment was probated.
 	6.  Probation.
 		a.  A child may be placed on probation or supervision:
 		 	1)  Under parental supervision in the child’s home or other suitable home, on terms set by the court.
 		 	2)  The court shall explain in terms the child will understand the duration of probation, and the conditions and possible sanctions which may be imposed if the conditions are violated and shall include the duration, conditions and possible sanctions in the written order of probation which shall be given to the child and filed in the record.
 		b.  A child on probation shall be supervised by a probation officer or the Department of Juvenile Justice.
 		c.  The probation officer or Department of Juvenile Justice shall impose graduated sanctions prior to asking the court to impose detention.
 		d.  After graduated sanctions are exhausted, the court may impose a sanction of up to 30 days detention for violation of the conditions of supervision or probation.
 		e.  Term of probation.
 		 	1)  For an offense that would be a violation if committed by an adult, not more than 30 days unless court ordered treatment includes a program lasting longer than 30 days to complete;
 		 	2)  For an offense that would be a misdemeanor if committed by an adult, not more than six (6) months unless a court-ordered substance abuse or treatment program requires more than six (6) months to complete;
 		 	3)  For an offense that would be a class D felony if committed by an adult, not more than 12 months; or
 		 	4)  For an offense that would be any other felony if committed by an adult, up to age 18.
 		f.  Probation Supervision.
 		 	1)  The Department of Juvenile Justice or probation officer shall:
 		 		a)  Conduct an evaluation of the child;
 		 		b)  Develop a case plan to include individualized treatment goals to address the child’s risks and needs; and
 		 		c)  Provide the case plan to the court and all parties.
 		 	2)  The probation plan shall include all conditions imposed by the court and shall not extend beyond the statutory maximum timeframes mandated by KRS 635.060.
 		 	3)  Prior to a motion for sanctions being filed, the Department of Juvenile Justice or probation officer shall provide to the county attorney:
 		 		a)  The complete terms and conditions of the juvenile’s probation;
 		 		b)  The specific violation(s) and any supporting documentation; and
 		 		c)  The graduated sanctions applied prior to seeking court action.
 		g.  Probation violation.
 		 	1)  The county attorney may file a motion seeking review for violations of probation and shall notice the child (if the child’s whereabouts are known), the parent or the custodian, and the child’s attorney of the hearing date;
 		 		a)  The child’s attorney may present evidence on behalf of the child; and
 		 		b)  The court shall make a written finding whether the child has violated the court’s orders, and if the court imposes detention, shall also:
 		 		 	i)  Make a finding by clear and convincing evidence that graduated sanctions have been applied and failed; or
 		 		 	ii)  That there are no appropriate graduated sanctions short of detention to address the violation; and
 		 		 	iii)  That the child is an immediate threat to himself or herself or others.
 		 		c)  As aforementioned in Subsection 5(f), a probation violation shall not result in a commitment to the Department of Juvenile Justice unless the child was previously committed to the Department of Juvenile Justice and the commitment was probated.

Commentary

KRS 635.060 is a substantial change from the previous Juvenile Code and contains several new processes. This section establishes the options the court has at the dispositional hearing. The juvenile court must first find that the child falls under this chapter and then may impose any combination of the dispositional options so long as the detention time allowed for various dispositions is not exceeded. For example, a child could be placed in detention for 10 days, and then placed on probation for a period not to exceed one (1) year. If a child is placed in detention for the statutory maximum, 45 days for ages 14 to 16 or 90 days for over age 16, then the dispositional options are complete as far as detention time is concerned unless there is a contempt proceeding.
There are multiple options at disposition, including ordering restitution or reparation in conjunction with another disposition which is too varied to set forth in a rule. The court and practitioners must carefully read KRS 635.060 to determine how these dispositional options may be applied.
One specific option includes giving credit for time a child spends in out of home placement for violating the conditions of a probated or suspended commitment against the maximum time of commitment not to exceed 12 months if the offense would be a misdemeanor if committed by an adult; not to exceed 18 months if the offense would be a class D felony if committed by an adult; or not to exceed up to age 18 if the offense would be any other felony if committed by an adult. This provision does not apply to a child who has been declared a juvenile sexual offender or who committed an offense involving a deadly weapon. These categories of offenses are addressed by other statutes. Successful completion of probation or a commitment shall terminate proceedings on the instant charge(s).
 	7.  Fines. Pursuant to KRS 635.085, a fine may be imposed in lieu of commitment to the Department of Juvenile Justice in the best interest of the child and to aid in his or her rehabilitation, if the child is financially able to pay a fine as follows:
 		a.  Fine amounts
 		 	1)  For a felony offense, not to exceed $500;
 		 	2)  For a misdemeanor offense, not to exceed $250;
 		 	3)  For a violation, not to exceed $100.
 		b.  The court shall allow a reasonable time for payment; otherwise fine payment is due immediately.
D.  Juvenile Sexual Offenders.
 	1.  Upon adjudication, the court shall order a juvenile sexual offender assessment be conducted by the Department of Juvenile Justice or other qualified professional.
 	2.  A copy of the assessment and recommendations shall be provided to the court, the child’s attorney and the county attorney not less than three (3) days prior to the disposition; these copies are confidential and shall be returned to the court at the disposition hearing.
 	3.  A child may be classified as a juvenile sexual offender based on the assessment and the recommendations and other relevant factors and if it is in the best interest of the child to be so classified.
 	4.  If the court finds that the child is a juvenile sexual offender and is not actively psychotic or intellectually disabled as defined by KRS 635.505, the child shall be committed to the Department of Juvenile Justice.
E.  Finality. A public offense case shall be considered final 30 days after the case is no longer pending. On post-disposition matters a case is “pending” based on the terms set forth in the disposition order, not to exceed the statutory limits. The case shall be considered final no later than 30 days after completion of the terms. Once the case is final the case may not be reopened for any purpose including contempt proceedings.
F.  Duties of the clerk. The clerk shall enter in the court record information regarding the disposition of the case, including but not limited to the terms and conditions ordered by the court and the duration of the order.
History
(Adopted February 1, 2020.)
Rule 16.  Informal Adjustment — Status and Public Offense Cases.
Text
Upon the motion of any party, as an alternative to formal proceedings and after finding that it is in the best interest of the child, a case may be resolved by informal adjustment as defined under KRS 600.020(36) and authorized by KRS 610.105.
 	A.  The moving party shall give notice of the motion for informal adjustment to the child, child’s attorney, county attorney, victim, and any other persons entitled to notice pursuant to KRS 610.070 as appropriate.
 	B.  The court shall explain to the child on the record his or her rights and the charge, and shall have the child sign as received the Notice of Juvenile Rights and Consequences, AOC-JV-49.
 	C.  The parties must enter an agreement setting forth the required actions of the child and consequences for failure to comply using the AOC-JV-53, Informal Adjustment Agreement and Order. KRS 600.020(36).
 	D.  If an informal adjustment occurs after adjudication butprior to disposition, the court shall set the adjudication aside and proceed with the informal adjustment. KRS 610.105.

Commentary

The definition section of KRS 600.020 states that an informal adjustment must occur prior to formal adjudication and disposition. However, KRS 610.105, a new amendment to the Juvenile Code states that informal adjustment may occur after adjudication. Thus it is now clear that informal adjustment can be an alternative disposition any time prior to formal disposition, including after formal adjudication. Therefore, if an adjudication has occurred in a case which the parties have agreed to informally adjust, the formal adjudication must be set aside as per the above rule. Banishment is not an option. See Q.M. v. Commonwealth, 459 S.W.3d 360 (Ky. 2015).
 	E.  An informal adjustment order must be entered using the AOC-JV-53, informal Adjustment Agreement and Order, and may include, in the best interest of the child, any terms appropriate to resolve the issues before the court, including but not limited to:
 		1.  Placing the child on community supervision or monitoring by the court, not to exceed six (6) months unless waived by the child; or
 		2.  Referral of the case to diversion other than any diversion program in which the child has participated prior to the filing of the petition.
 		3.  An informal adjustment case can only be referred to the court designated worker diversion program if the child has not previously entered into a pre-petition diversion agreement on the current charge and no other diversion programs are available; the court designated worker may refer the case to the FAIR team as appropriate.
 		4.  If the informal adjustment includes diversion, which is unsuccessful, the case shall be returned to the court for further action.
 	F.  The child shall be returned to the court upon failure to complete an informal adjustment agreement for imposition of graduated sanctions or the agreed upon consequences. The AOC-JV-53.1, Informal Adjustment Review and Order Redocketing or Order of Dismissal, shall be used for this purpose.
 	G.  Unless otherwise ordered by the court, the informal adjustment shall be redocketed six (6) months after entry of the informal adjustment agreement order for review to determine if the terms of the informal adjustment are complete. The AOC-JV-53.1, informal Adjustment Review and Order Redocketing or Order of Dismissal, shall be used for this purpose.
 	H.  Upon completion of the terms of the informal adjustment, an order shall be entered stating that the case has been informally adjusted and is dismissed.
History
(Adopted February 1, 2020.)

Commentary

Diversion through the court designated worker is by definition pre-petition diversion. Only when a child is participating in an informal adjustment and did not participate in a pre-petition diversion agreement may the court refer the child to the court designated worker for diversion if no other diversion programs are available. in the event of such a diversion referral as part of an informal adjustment, the court designated worker may refer the case to the FAIR team. The rationale behind this is that the court designated worker diversion program is a limited resource that is designed to divert children from ever entering the formal court process. For that reason, it should be used in a very limited manner, as set forth in these rules, for post-petition matters.
Also, mere failure to complete the terms of an informal adjustment agreement does not automatically rise to the level of contempt. While the court may still detain for violation of a valid court order, the court is required to use graduated sanctions before it may detain a child. Logically this means that contempt orders are reserved for direct contempt for acts of actual defiance or disrespect for the court.
Rule 17.  Youthful Offenders.
Text
A.  For a child who qualifies and is proceeded against as a youthful offender pursuant to KRS 635.020(2-8) and KRS 640.010, the district court shall conduct the appropriate hearings to determine if the child should be transferred to circuit court for grand jury proceedings.
B.  If, upon arraignment or during the proceedings, there are reasonable grounds to believe the child lacks the capacity to appreciate the nature and consequences of the proceedings against him or her or to participate rationally in his or her defense, all proceedings shall be stayed until the issue of competency is determined. The district court shall immediately appoint at least one psychologist or psychiatrist to examine, treat, and report on the child’s mental condition and conduct a competency hearing prior to conducting a hearing to determine if the child’s case should be transferred to circuit court. See KRS 504.100, KRS 645.070(1), RCr 8.06, and Commonwealth v. B.H., 548 S.W.3d 238, 248 (Ky. 2018)

Commentary

Courts should act in good faith when balancing the need for expedience in competency determinations against the parties’ need to adequately investigate and prepare for a hearing to ensure that children whose competency is at issue do not languish in detention.
C.  If the district court finds that the child qualifies as a youthful offender and transfers the case for grand jury proceedings, the district court shall:
 	1.  First determine whether the child is entitled to release or bail pursuant to Chapter 431, and
 	2.  Set bail or the conditions of release accordingly.
D.  Any child that is not released on bail or conditions of release shall be detained in a secure juvenile detention facility or juvenile holding facility, unless the juvenile is 18 years of age or older.
E.  The district court shall retain jurisdiction until the return of an indictment by a grand jury.
F.  If a child is transferred to circuit court for grand jury proceedings and the grand jury does not indict the child as a youthful offender, but finds that there is probable cause to believe the child committed another criminal offense, then the child shall be returned to district court to be proceeded against as a public offender, and the case shall remain confidential.
History
(Adopted February 1, 2020.)

Commentary

While KRS 640.010 referring to preliminary hearings does not mention KRS 635.020(4) relating to use of a firearm in a felony, the latter section states that a preliminary hearing is required to determine whether there is probable cause to believe that the child committed a felony using a firearm, and that the child was over 14 years of age at the time of the commission of the felony, before the court may transfer the case for grand jury proceedings. Therefore, there is no “automatic transfer” of a firearms felony offense absent a finding of probable cause to believe that the child has committed such an offense. See K.R. v. Commonwealth, 360 S.W.3d 179, 185 (Ky. 2012).
Rule 18.  Contempt Proceedings for Violation of a Valid Court Order and  Direct Contempt. 
Text
A.  The court designated worker shall not accept a complaint or process a charge alleging contempt for a violation of a valid court order in a status offense case; violation of terms or conditions of an order in a public offense case; or, for probation violation.

Commentary

Contempt is neither a status nor a public offense. KRS 600.020(65) and (51). The court designated worker is authorized to process “complaints” which allege either a public or status offense. KRS 600.020(15). Allegations must be sufficient to initiate formal court action. Contempt is not an offense which initiates a formal court action since the child is already in court.
B.  Setting Conditions in Status Offense Cases; Valid Court Order.
 	1.  A court may issue a valid court order or orders setting conditions pending further hearing; as part of an informal adjustment; or for any other reason during the pendency of a case.
 	2.  A “valid court order” as defined in KRS 600.020(69) only applies in a status offense case when:
 		a.  The child is before the court;
 		b.  The order regulates future conduct;
 		c.  The child was given written and verbal warning of the consequences of violation at the time the order was issued;
 		d.  The child’s attorney or parents or legal guardian was provided with written notice of the consequences of violation of the order; and
 		e.  The child was given full due process rights guaranteed by the Constitution of the United States.
C.  Contempt in Status Offense Cases.
 	1.  Contempt for violation of a valid court order.
 		a.  Before making a finding of contempt for violation of conditions of a valid court order the court shall conduct a hearing to determine whether the child violated the valid court order.
 		b.  Upon a finding that the child violated the valid court order the court shall first levy graduated sanctions unless none are available and the child is an immediate threat to himself or others.
 		c.  If the court finds that graduated sanctions have previously been imposed, or finds that no graduated sanctions are available and the child is an immediate threat to himself or others, then the court may impose a sanction of up to 30 days of detention.
 		d.  Prior to ordering the child to be securely detained because he or she violated a valid court order pursuant to KRS 610.265(3)(d), the court shall order a written report prepared by an appropriate public agency concerning the behavior of the child, why he or she was brought before the court, and state whether all alternatives short of secure detention have been exhausted or are inappropriate. This information shall be included in the court's written detention order.
 	2.  Direct contempt. A finding of direct contempt shall only be issued for acts of defiance or inappropriate conduct toward the court.
 	3.  Any detention ordered as a result of direct or indirect contempt shall not exceed 30 days of detention. KRS 600.060 and 635.055.
D.  Setting Conditions in Public Offense Cases.
A court may issue an order or orders setting conditions as part of release pending further hearing; as part of an informal adjustment; as part of a grant of probation; as part of a probated commitment; as part of court-monitored probation; or for any other reason during the pendency of a case.
E.  Contempt in Public Offense Cases.
 	1.  Contempt for pre- or post-disposition violation of court-ordered terms or conditions or violation of probation.
 		a.  Before making a finding of contempt for violation of terms or conditions of a court order, either pre- or post-disposition, the court shall conduct a hearing to determine whether the child violated the order.
 		b.  Upon a finding that the child violated the order the court shall first levy graduated sanctions unless none are available and the child is an immediate threat to himself or others.
 		c.  If the court finds that graduated sanctions have previously been imposed, or finds that no graduated sanctions are available and the child is an immediate threat to himself or others, then the court may impose a sanction of up to 30 days of detention.
 	2.  Direct contempt. A finding of direct contempt shall only be issued for acts of defiance or inappropriate conduct toward the court.
 	3.  Any detention ordered as a result of direct or indirect contempt shall not exceed 30 days of detention. KRS 600.060 and 635.055.
F.  If the child’s case is informally adjusted then,
 	1.  Violations of the conditions of informal adjustment shall be subject to the consequences agreed upon when the court entered the terms for the informal adjustment, and shall not be subject to contempt.
 	2.  A finding of direct contempt may be issued for acts of defiance or inappropriate conduct toward the court. Any detention ordered shall not exceed 30 days. KRS 600.060.
History
(Adopted February 1, 2020.)

Commentary

The inherent contempt power of the court is not diminished by the statutes referenced in the JCRPP because the statutory language simply defines the process to be applied in a dispositional option under KRS 635.060, and sets a timeframe for the imposition of detention for contempt. As a matter of policy the graduated sanctions that are to be applied to children on probation shall also be applied by the court on pendente lite orders.
Rule 19.  Expungement of Juvenile Cases.
Text
A.  Subject to the conditions and exclusions in KRS 610.330, a court may expunge the following from the juvenile court record:
 	1.  Misdemeanors, violations, or status offenses;
 	2.  A single felony; or
 	3.  A series of felonies arising from a single incident;
B.  Expungement shall not be granted if:
 	1.  There are any proceedings pending or being instituted against the child;
 	2.  The offense is a sex crime, as defined by KRS 17.500; or
 	3.  The offense would classify a person as a violent offender under KRS 439.3401.
C.  The following may move for the expungement:
 	1.  The child, either before or after turning age eighteen;
 	2.  The court, on its own motion;
 	3.  A probation officer of the court;
 	4.  A representative of DJJ or the Cabinet; or
 	5.  Any other interested person.
D.  The petition or motion shall not be filed or made until two (2) years after the date of termination of the court’s jurisdiction over the person or two (2) years after the child’s unconditional release from any commitment to the Department of Juvenile Justice or the Cabinet for Health and Family Services or a public or private agency, unless the court finds that waiving the waiting period is advisable due to extraordinary circumstances.
E.  Upon the filing of the petition or motion, the court shall set a hearing and notify the county attorney and anyone else that the court or child has reason to believe may have relevant information related to the expungement.
F.  If a petition is dismissed or a child is found not delinquent, the court shall expunge the action by court order at the time of dismissal or at the time of finding that the child is not delinquent. No action is required by the child in these instances.
G.  If the court grants the order of expungement sealing the record, the proceedings in the case shall be deemed never to have occurred and all index references shall be deleted, unless otherwise ordered by the court. The court may order all public agencies and private schools to destroy all records related to the expunged offense or violation.
H.  At the time of adjudication, the child shall be informed of the right to petition for expungement.
History
(Adopted February 1, 2020.)
Rule 20.  Use of Restraints on a Child Charged with a Status or Public Offense in Court.
Text
There shall be a presumption that no child shall be restrained upon entry into the courtroom. This presumption may be rebutted with good cause shown.
History
(Adopted February 1, 2020.)

Commentary

Use of restraints in a courtroom has generally been defined to include handcuffs, waist chains, ankle restraints, zip ties, or other restraints that are designed to impede movement or control behavior. (National Council of Juvenile and Family Court Judges, Resolution Regarding Shackling of Children in Juvenile Court, 2015 [hereinafter NCJFCJ Resolution]).
The Association of Prosecuting Attorneys has issued a Statement of Principles concerning the use of restraints in court that states in part, “[t]here should be a presumption against the use of restraints on juveniles in court without appropriate evidence-based and data-driven assessments indicating that there are no less restrictive alternatives to restraints that will prevent flight or physical harm to the child or another person, including, but not limited to, the public, court personnel, law enforcement officers, or bailiffs.” The prosecutors note that minors “are impressionable and the indiscriminate use of restraints in court has been shown to influence juveniles such that it negatively impacts their future behavior and also fosters a negative perception of the criminal justice system, including decreasing their level of cooperation and engagement with courtroom stakeholders.” (Association of Prosecuting Attorneys, Statement of Principles, 2015).
This concern is echoed by the National Council of Juvenile and Family Court Judges as it notes that restraining children in court may infringe upon the presumption of innocence, undermine confidence in the fairness of our justice system, interfere with the right to a fair trial, impede communication with judges, attorneys, and other parties, and limit the child’s ability to engage in the court process. Given that research in social and developmental psychology has indicated that restraints can interfere with healthy identity development, be traumatizing and contrary to the developmentally appropriate approach to juvenile justice; negatively influence how a child behaves as well as how a child is perceived by others; and promote punishment and retribution over rehabilitation and development of children under the court's jurisdiction, it is critical to recognize the need for continued attention and consistent judicial leadership to ensure that policies regarding treatment of children in juvenile and family court are fair, age appropriate and promote justice. (NCJFC Resolution).
This rule is likewise in accord with the American Bar Association, Criminal Justice Section Resolution 107A, which states thusly: “RESOLVED, That the American Bar Association urges all federal, state, local, territorial and tribal governments to adopt a presumption against the use of restraints on juveniles in court and to permit a court to allow such use only after providing the juvenile with an opportunity to be heard and finding that the restraints are the least restrictive means necessary to prevent flight or harm to the juvenile or others.” (American Bar Association, Criminal Justice Section Resolution 107A, 2015).
The NCJFCJ Resolution supports a presumptive rule or policy against shackling children, recommends that requests for exceptions be made to the court on an individualized basis and that such requests must include a cogent rationale, including the demonstrated safety risk the child poses to him or herself or others. In accord with juvenile and family court practice, JCRPP 20 creates such a rule in its purest and simplest form.
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POLICY AND ADMINISTRATION
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Rule 1.000.  Title and scope.
Text
These Rules shall be called the Rules of the Supreme Court and may be cited by their full title or by the abbreviation SCR. Rule 1 covers matters of policy and administration within the Court of Justice.
History
(Adopted October 14, 1977, effective January 1, 1978.)
Rule 1.010.  Authority.
Text
The policy-making and administrative authority of the Court of Justice is vested in the Supreme Court and the Chief Justice. All fiscal management, personnel actions and policies, development and distribution of statistical information, and pre-trial release services come within that authority.
History
(Adopted October 14, 1977, effective January 1, 1978.)
Annotations

Kentucky Law Journal.
Gaetke, Solicitation and the Uncertain Status of the Code of Professional Responsibility in Kentucky, 70 Ky. L.J. 707 (1981-1982).
NOTES TO DECISIONS
1. Judicial Adoption by Comity.
The decisions whether to give life through comity to a statute otherwise unconstitutional because it violates separation of powers doctrine is one of institutional policy reserved for the Supreme Court level. O'Bryan v. Hedgespeth, 892 S.W.2d 571, 1995 Ky. LEXIS 10 (Ky. 1995).
Rule 1.020.  The Supreme Court.
Text
(1)  Conduct of business. 
 	(a)  Final decisions and matters of policy. The final disposition of all appeals and original actions in the Supreme Court and matters of policy or administration shall be decided by a concurrence of at least four of its members, except that in appealed cases if one member is disqualified or does not sit and the court is equally divided, the order or judgment appealed from shall stand affirmed.
 	(b)  The Chief Justice. The Chief Justice shall be the presiding officer of the court. Orders of the court shall be signed by the Chief Justice or one of its members acting on his behalf, unless otherwise provided by these Rules. Whenever the Chief Justice is absent or otherwise unable to act, the remaining six members shall act for and in his behalf in the order of their seniority on the court unless otherwise directed by the Chief Justice. Members whose terms of service are equal shall have precedence according to seniority in age.
(2)  Terms. 
 	(a)  There shall be one annual term of the Supreme Court, coinciding with the calendar year.
 	(b)  The provisions of CR 6.03 (1) and  CR 77.01 apply to  the transaction of business in the Supreme Court.
(3)  Sessions. The Supreme Court will sit in open session for scheduled oral arguments and on such other occasions as it may determine.
(4)  Court personnel. Officers and employees of the Supreme Court shall not engage in the practice of law.
History
(Adopted October 14, 1977, effective January 1, 1978; amended February 7, 1980, effective May 1, 1980; amended July 6, 1982, effective October 1, 1982; amended effective July 8, 1983.)
Annotations

Compiler's Notes.
Former paragraph (4) of this rule was abolished by the Order of the Supreme Court of July 8, 1983.
Northern Kentucky Law Review.
Wintersheimer, State Constitutional Law Survey, 21 N. Ky. L. Rev. 257 (1994).
Cited:  Ex parte Farley, 570 S.W.2d 617, 1978 Ky. LEXIS 390 (Ky. 1978); Stone v. Graham, 599 S.W.2d 157, 1980 Ky. LEXIS 213 (Ky. 1980); White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
NOTES TO DECISIONS

 	1. 	Judicial Adoption by Comity.
 	2. 	Recusal.
 	3. 	Death Penalty.
1. Judicial Adoption by Comity.
The decisions whether to give life through comity to a statute otherwise unconstitutional because it violates separation of powers doctrine is one of institutional policy reserved for the Supreme Court level. O'Bryan v. Hedgespeth, 892 S.W.2d 571, 1995 Ky. LEXIS 10 (Ky. 1995).
2. Recusal.
When one of the special justices appointed by the Governor of Kentucky to replace two justices of the Kentucky Supreme Court who recused themselves from hearing a case also recused himself in the same case after he was sworn in, the Governor had no power under Ky. Const. § 110(3) to appoint another special justice; that power is triggered only when two (2) justices decline or are unable to hear a matter, and under SCR 1.020(1)(a), six (6) justices constitute a full court. Fletcher v. Graham, 192 S.W.3d 350, 2006 Ky. LEXIS 123 (Ky. 2006).
3. Death Penalty.
Writ of prohibition was denied where a death row inmate was seeking to prevent a judge from enforcing an order requiring a mental retardation evaluation by the Kentucky Correctional Psychiatric Center (KCPC) because this was not precluded by KRS 31.185(3) where there was a functional finding that the use of KCPC was not impractical. Even assuming that the trial court was acting erroneously as alleged by the inmate, he did not demonstrate an irreparable injury that would have resulted from the KCPC mental retardation evaluation and which could not have been redressed by appeal from a final determination of the case on the merits; the inmate's rights under U.S. Const. amend. V were minimally implicated because the inmate had already been convicted and safeguards could have been used, the inmate's claim that he would have been permanently deprived of his right to a full and fair hearing was vague, speculative, and unpersuasive, and there was no real threat to confidential defense communications. White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
Death row inmate did not identify any irreparable injury or great injustice that would result from the Kentucky Correctional Psychiatric Center conducting a mental retardation evaluation of the death row inmate. As a result, the state supreme court was not entitled to issue a writ of prohibition pursuant to CR 76.36, CR 81, and SCR 1.020, to keep the special judge from enforcing an order that the death row inmate submit to a mental retardation evaluation based upon the death row inmate's claim that the death row inmate could not be executed because of mental retardation. White v. Payne, — S.W.3d —, 2011 Ky. LEXIS 100 (Ky. 2011).
Rule 1.030.  The Court of Appeals.
Text
(1)  Headquarters. The headquarters of the Court of Appeals shall be in Frankfort. Each judge shall maintain an office in his district.
(2)  Continuous session. The Court of Appeals shall be a court of continuous session.
(3)  Powers of the court. The Court of Appeals may administer oaths, punish contempts, and issue necessary orders to give control over lower courts. Proceedings in the nature of mandamus or prohibition against a circuit judge shall originate in the Court of Appeals. Final decisions of the Workers' Compensation Board are subject to review by the Court of Appeals in accordance with procedures set out in the Rules of Civil Procedure.
(4)  Style of process. All process from the Court of Appeals shall be issued in the name of the court and signed by the clerk, and shall be styled “The Commonwealth of Kentucky, Court of Appeals.”
(5)  Court personnel. The Court of Appeals may appoint law clerks and secretaries for each judge and may appoint staff attorneys for the court. Other court service personnel shall be employed by the administrative office of the courts. Officers and employees of the Court of Appeals shall not practice law.
(6)  Chief Judge. 
 	(a)  Selection. The judges of the Court of Appeals shall elect one of their number to serve as Chief Judge for a term of four years. The Chief Judge shall appoint a chief judge pro tem to serve at his pleasure. The chief judge pro tem shall perform the functions of the Chief Judge when the latter is absent or unable to act.
 	(b)  Duties. In addition to the powers and duties imposed by these rules, the Chief Judge shall have such other powers and duties as the Supreme Court by rule or special order shall direct.
(7)  Panels. 
 	(a)  Division. The Court of Appeals shall be divided from time to time into panels of three judges each to conduct hearings at the times and in the places necessary to discharge the business before the court. The assignment of judges to panels, the time and places for holding hearings, and the assignment of cases shall be determined by the Chief Judge in conformity with the administrative policies from forth in subsection (b) of this Rule. Judges may be assigned to more than one panel at the same time.
 	(b)  Assignment of judges. The assignment of judges to panels shall be rotated in such manner that over the course of each year (i) each judge sits with each of the other members of the court, other than the Chief Judge, with substantially the same frequency and (ii) each judge other than the Chief Judge sits in each appellate district with substantially the same frequency as each of the other judges.
 	(c)  Presiding judge. The Chief Judge shall preside over any panel of which he is a member, and shall designate the presiding judge of other panels. The presiding judge of each panel shall preside at the hearings and perform such other functions as the Court of Appeals or Supreme Court by rule or order shall direct.
 	(d)  Finality of decisions. The decision of a majority of the judges of a panel shall constitute the decision of the Court of Appeals. If prior to the time the decision of a panel is announced it appears that the proposed decision is in conflict with the decision of another panel on the same question, the Chief Judge may reassign the case to the entire court. If a panel is unable to reach a decision on a case under consideration by it, the Chief Judge may reassign the case to a larger or different panel or to the entire court.
(8)  Authority of Supreme Court opinions; denial of discretionary review. 
 	(a)  Precedents. The Court of Appeals is bound by and shall follow applicable precedents established in the opinions of the Supreme Court and its predecessor court.
 	(b)  Denial of discretionary review. The denial of a motion for discretionary review by the Supreme Court or by the Court of Appeals shall not be taken as indicating its approval of the opinion or order sought to be reviewed, and shall not be cited as connoting such approval.
History
(Adopted October 14, 1977, effective January 1, 1978; amended October 22, 1979, effective January 1, 1980; amended February 7, 1980, effective May 1, 1980; amended effective July 8, 1983; amended January 15, 1988, effective January 15, 1988.)
Annotations

Kentucky Bench & Bar.
Bagby, Contributory Negligence on the Decline, Vol. 46, No. 1, January, 1982, Ky. Bench and Bar 8.
Kentucky Law Journal.
Snyder and Irland, The Separation of Governmental Powers Under the Constitution of Kentucky: A Legal and Historical Analysis of L.R.C. v. Brown, 73 Ky. L.J. 165 (1984-85).
Cited: Caldwell v. Yocom, 574 S.W.2d 913, 1978 Ky. App. LEXIS 635 (Ky. Ct. App. 1978); Ford Motor Co. v. Mayes, 575 S.W.2d 480, 1978 Ky. App. LEXIS 649 (Ky. Ct. App. 1978); General Electric Co. v. Steenbergen, 610 S.W.2d 907, 1980 Ky. App. LEXIS 405 (Ky. Ct. App. 1980); Continental Casualty Co. v. Smith, 617 S.W.2d 48, 1980 Ky. App. LEXIS 434 (Ky. Ct. App. 1980); Borden v. Litchford, 619 S.W.2d 715, 1981 Ky. App. LEXIS 271 (Ky. Ct. App. 1981); Thompson v. Commonwealth, 652 S.W.2d 78, 1983 Ky. LEXIS 251 (Ky. 1983); Elliott v. Jefferson County Fiscal Court, 657 S.W.2d 237, 1983 Ky. LEXIS 268 (Ky. 1983); Lamar v. Office of Sheriff, 669 S.W.2d 27, 1984 Ky. App. LEXIS 499 (Ky. Ct. App. 1984); Jefferson County Bd. of Education v. Miller, 744 S.W.2d 751, 1988 Ky. App. LEXIS 24 (Ky. Ct. App. 1988); Wilhoite v. Cobb, 761 S.W.2d 625, 1988 Ky. App. LEXIS 138 (Ky. Ct. App. 1988); Hazelwood v. Beauchamp, 766 S.W.2d 439, 1989 Ky. App. LEXIS 27 (Ky. Ct. App. 1989); Phillip Morris, Inc. v. Poynter, 786 S.W.2d 124, 1990 Ky. App. LEXIS 33 (Ky. Ct. App. 1990); Edwardson v. Edwardson, 798 S.W.2d 941, 1990 Ky. LEXIS 124 (Ky. 1990); Huddleston v. Hughes, 843 S.W.2d 901, 1992 Ky. App. LEXIS 236 (Ky. Ct. App. 1992); Allen v. Commonwealth, 901 S.W.2d 881, 1995 Ky. App. LEXIS 67 (Ky. Ct. App. 1995); Ford Motor Co. v. Coulson, 2003 Ky. App. LEXIS 126 (Ky. Ct. App. 2003); Revenue Cabinet v. Babcock & Wilcox Co., 203 S.W.3d 149, 2005 Ky. App. LEXIS 258 (Ky. Ct. App. 2005); Bennett v. Commonwealth, 217 S.W.3d 871, 2006 Ky. App. LEXIS 360 (Ky. Ct. App. 2006); Sayre Christian Vill. Nursing Home v. Ramsey, 2006 Ky. App. LEXIS 392 (Ky. Ct. App. 2006); Stanford v. Commonwealth, 248 S.W.3d 579, 2007 Ky. App. LEXIS 477 (Ky. Ct. App. 2007); Willis v. Louisville/Jefferson County Metro. Sewer Dist., 2010 Ky. App. LEXIS 198 (Ky. Ct. App. 2010); Carter v. Commonwealth, 358 S.W.3d 4, 2011 Ky. App. LEXIS 82 (Ky. Ct. App. 2011); Kerr v. Commonwealth, 2012 Ky. App. LEXIS 21 (Ky. Ct. App. 2012); Bullitt County Bd. of Health v. Bullitt County Fiscal Court, — S.W.3d —, 2012 Ky. App. LEXIS 273 (Ky. Ct. App. 2012); Tibbs v. Bunnell, — S.W.3d —, 2012 Ky. App. LEXIS 307 (Ky. Ct. App. 2012); Muncie v. Weiseman, 2017 Ky. App. LEXIS 76 (Ky. Ct. App. 2017); Burnett v. Commonwealth, 538 S.W.3d 322, 2017 Ky. App. LEXIS 657 (Ky. Ct. App. 2017).
NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Jurisdiction.
 	3. 	Writ of Prohibition.
 	4. 	Compliance with Precedent.
 	5. 	Final and Appealable Order.
 	6. 	Precedents.
 	7. 	Adoption of Local Rules.
 		8. 	— Depositions.
 		9. 	— Waiver of Noncompliance.
1. Purpose.
The primary purposes of the intermediate appellate tribunal are to afford every litigant the right of an appeal and to correct any errors committed at the trial level; conversely, it is not the function of the Court of Appeals to establish new rules of law or enunciate changes in Kentucky jurisprudence. Tucker v. Tri-State Lawn & Garden, Inc., 708 S.W.2d 116, 1986 Ky. App. LEXIS 1056 (Ky. Ct. App. 1986).
Since a worker's unopposed motion to name the Workers'  Compensation Board as an appellee was filed only slightly more than a week after the time for taking an appeal expired, and the function of CR 76.25(4)(a) was not to make the Board an indispensable party but to require that it be served with a copy of the petition, dismissal was an unwarranted sanction. Hutchins v. GE, 190 S.W.3d 333, 2006 Ky. LEXIS 101 (Ky. 2006).
2. Jurisdiction.
This state's highest court has consistently refused to adopt the theory of comparative negligence, and if the long line of opinions upholding the common law defense of contributory negligence is to be overruled, then that decision must emanate from the Supreme Court rather than the Court of Appeals. Mackey v. Greenview Hospital, Inc., 587 S.W.2d 249, 1979 Ky. App. LEXIS 462 (Ky. Ct. App. 1979).
The Court of Appeals did not have authority to overrule a decision of the Kentucky Supreme Court. Collins v. Cumberland Gap Provision Co., 754 S.W.2d 864, 1988 Ky. App. LEXIS 89 (Ky. Ct. App. 1988).
3. Writ of Prohibition.
Where Circuit Court sought privileged patient-psychiatrist records for use in pre-sentencing report, defendant and a private mental health corporation had standing in the Court of Appeals under this rule to petition for a writ of prohibition since once the information is furnished it cannot be recalled, thus effectively destroying the privilege and petitioners had no other adequate remedy by appeal or otherwise. Southern Bluegrass Mental Health & Mental Retardation Board, Inc. v. Angelucci, 609 S.W.2d 931, 1980 Ky. App. LEXIS 399 (Ky. Ct. App. 1980), aff'd, 609 S.W.2d 928, 1980 Ky. LEXIS 276 (Ky. 1980).
Writ of prohibition was denied where a death row inmate was seeking to prevent a judge from enforcing an order requiring a mental retardation evaluation by the Kentucky Correctional Psychiatric Center (KCPC) because this was not precluded by KRS 31.185(3) where there was a functional finding that the use of KCPC was not impractical. Even assuming that the trial court was acting erroneously as alleged by the inmate, he did not demonstrate an irreparable injury that would have resulted from the KCPC mental retardation evaluation and which could not have been redressed by appeal from a final determination of the case on the merits; the inmate's rights under U.S. Const. amend. V were minimally implicated because the inmate had already been convicted and safeguards could have been used, the inmate's claim that he would have been permanently deprived of his right to a full and fair hearing was vague, speculative, and unpersuasive, and there was no real threat to confidential defense communications. White v. Payne, 332 S.W.3d 45, 2010 Ky. LEXIS 314 (Ky. 2010).
4. Compliance with Precedent.
The Court of Appeals is compelled to follow precedent established by the decisions of the Supreme Court, but that is not to say that disagreement is prohibited or constructive criticism banned; any court, though required to follow precedent established by a higher court, can set forth the reasons why, in its judgment, the established precedent should be overruled but cannot, on its own, overrule the established precedent set by a higher court. Special Fund v. Francis, 708 S.W.2d 641, 1986 Ky. LEXIS 263 (Ky. 1986).
Where the injured party urged the appellate court to ignore Kentucky Supreme Court precedent as contrary to the plain language of a statute, the argument failed; because the issue had been definitively resolved by the Kentucky Supreme Court, the appellate court was bound by the precedent pursuant to SCR 1.030(8)(a). Wright v. Dolgencorp, Inc., 161 S.W.3d 341, 2004 Ky. App. LEXIS 280 (Ky. Ct. App. 2004), review denied, 2005 Ky. LEXIS 178 (Ky. May 11, 2005)
When home buyers, in effect, argued in the Kentucky Court of Appeals that a decision of the Kentucky Supreme Court on arbitration had been wrongly decided, the Court of Appeals had no authority to accept the buyers'  argument because SCR 1.030(8)(a) provided that the Court of Appeals was bound by the precedent of the Kentucky Supreme Court. Dutschke v. Jim Russell Realtors, Inc., 281 S.W.3d 817, 2008 Ky. App. LEXIS 248 (Ky. Ct. App. 2008), review denied, — S.W.3d —, 2009 Ky. LEXIS 848 (Ky. May 13, 2009).
Although the Court of Appeals is not bound by Carver v. Dennis,  104 F.3d 847, 1997 U.S. App. LEXIS 686 (6th Cir. 1997), it is bound by the precedents of the Supreme Court of Kentucky under SCR 1.030(8)(a). Because that court held that there was no right to candidacy for public office under the First Amendment, the trial court's grant of summary judgment on a former deputy clerk's wrongful discharge claim under U.S. Const. amend. I was not error. Cook v. Popplewell, — S.W.3d —, 2009 Ky. App. LEXIS 64 (Ky. Ct. App. 2009).
Court found no error in the trial court's finding that plaintiff's purportedly decreased chance of staying cancer-free was not compensable; the trial court did not misapply case law in this regard and the court found no error and could not overrule established precedent, for purposes of Ky. R. Sup. Ct. 1.030(8)(a). Gill v. Burress, 382 S.W.3d 57, 2012 Ky. App. LEXIS 63 (Ky. Ct. App. 2012).
5. Final and Appealable Order.
Since an action which is remanded only for further findings of fact and not to make a disposition that would terminate the action is not a final and appealable order within the meaning of CR 54.01, opinion of Compensation Board which did not determine the compensability of medical bills company contested, nor did it address the res judicata effect of 1988 order determining that claimant was 100% occupational disabled and holding company liable for his medical benefits, such order was not a final and appealable order. King Coal Co. v. King, 940 S.W.2d 510, 1997 Ky. App. LEXIS 21 (Ky. Ct. App. 1997).
Appellate court lacked jurisdiction to consider the insurers'  appeals of a circuit court order denying them summary judgment where the motion panel's prior order denying a motion to dismiss was interlocutory and did not bind the merits panel, and SCR 1.030(7)(d) did not authorize en banc reconsideration of the motions panel's decision. Bituminous Cas. Corp. v. Estate of Bramble, — S.W.3d —, 2014 Ky. App. LEXIS 28 (Ky. Ct. App. 2014).
6. Precedents.
Any reliance on a nonfinal appellate court opinion is misplaced. Kohler v. Transportation Cabinet, 944 S.W.2d 146, 1997 Ky. App. LEXIS 42 (Ky. Ct. App. 1997).
Pharmaceutical company's petition for a writ of prohibition was denied because although the company's arguments were compelling, there was no precedent in the Commonwealth for granting the writ to prohibit the trial court from enforcing an order deeming requests for admissions served upon the company as admitted Purdue Pharma L.P. v. Combs, 506 S.W.3d 337, 2014 Ky. App. LEXIS 35 (Ky. Ct. App. 2014).
Case Mortg. Elec. Registration Sys., Inc. v. Roberts reaffirmed that Kentucky is a race-notice jurisdiction and a prior interest in real property takes priority over a subsequent interest that was taken with notice of the prior interest; as Roberts was rendered six years after Kentucky Legal Sys. Corp. v. Dunn and is binding on Kentucky's intermediate appellate courts, Roberts overrules Dunn by implication, and as applied in this case, the circuit court erred in finding that the lien of plaintiff was superior to a prior judgment lien filed by defendant. Hays v. Nationstar Mortg. LLC, 510 S.W.3d 327, 2017 Ky. App. LEXIS 1 (Ky. Ct. App. 2017).
7. Adoption of Local Rules.
Circuit judges may regulate the practice in their courts by adopting local rules which are not inconsistent with the civil rules. Newdigate v. Walker, 384 S.W.2d 312, 1964 Ky. LEXIS 89 (Ky. 1964) (decided under prior rule).
8. — Depositions.
The rules of local Circuit Court restricting the time for taking depositions were invalid as being inconsistent with CR 30.01. Oppenheimer v. Smith, 512 S.W.2d 510, 1974 Ky. LEXIS 401 (Ky. 1974) (decided under prior rule).
9. — Waiver of Noncompliance.
Whatever may have been the divergence from strict conformity with the local rules with respect to setting the case for trial, the defendant waived such nonconformity when its counsel did not specifically follow the local rules, and where no prejudice resulted from the court proceeding with the trial. Tri-State Consol. Gas Co. v. Campbell, 329 S.W.2d 571, 1959 Ky. LEXIS 172 (Ky. 1959) (decided under prior rule).
Research References.
Petrilli, Kentucky Family Law, Dissolution Decree, § 24.30.
Rule 1.040.  The Circuit and District Courts.
Text
(1)  Territorial assignment. All judicial proceedings at the trial level shall be regularly conducted by the circuit and district judges elected or appointed from the respective circuits or districts in which such proceedings have been filed or are pending. No judge shall conduct any judicial proceeding, other than the issuance of warrants, outside his own circuit or district unless designated by the Chief Justice or by the Chief Judge of an administrative region. When so designated, a judge conducting proceedings in another circuit or district shall be styled a “special judge.”
(2)  Selection of Chief Judge. Except as may be provided otherwise in the Regional Administration Charter each circuit or district in which there are two or more judges a chief judge shall be selected biennially by the judges of that circuit or district on the basis of his administrative qualifications, and not by rotation or seniority. If the judges of the circuit or district fail to do so within a reasonable time, the Chief Justice shall designate the chief judge.
(3)  Duties of chief judge. 
 	(a)  prepare with the assistance of appropriate committees such proposed local rules as are consistent with the Rules of Civil Procedure, Rules of Criminal Procedure, and Rules of the Supreme Court, and as are required to expedite and facilitate the business of the court, including the establishment of times for conducting regular sessions of the court within the circuit or district; submit such proposed rules for consideration by the judges of the circuit or district and, upon tentative approval by a majority of such judges, have the proposed rules published and submitted to the local bar and circuit court clerk(s) for consideration and recommendations; and after a majority of the judges have finally recommended the rules, submit copies to the Chief Justice for review and final approval. No local rules shall be of binding effect unless in writing, approved by the Chief Justice, and filed with the Supreme Court Clerk who shall compile such rules and make them available for general distribution.
 	(b)  designate one of the judges as acting chief judge to act in his absence or inability to act;
 	(c)  assign the business of the circuit or district among the several judges as equally as possible and have published for general distribution copies of a current court calendar setting forth the assignments of the judges, the times and places assigned for hearing the various types of court business, and any special calendaring requirements adopted by the court for such hearings;
 	(d)  reassign cases from one judge to another as necessary or convenient;
 	(e)  call such meetings of the judges as may be necessary;
 	(f)  appoint such standing and special committees of judges as may be advisable to assist in the proper performance of the duties and functions of the court;
 	(g)  supervise the administrative business of the court and have general direction and supervision of the nonjudicial personnel assigned to that court;
 	(h)  provide for proper liaison between the court and other governmental and civic agencies;
 	(i)  when appropriate, meet with or designate a judge or judges to meet with any committee of the bench, bar and news media to review problems and to promote understanding of the principles of fair trial and free press; and
 	(j)  provide for an appropriate orientation program for new judges as soon as is feasible after appointment or election.
 	(k)  The chief judge of the circuit court shall also develop and coordinate with the circuit court clerk and the chief district court judge a local plan for jury management and shall chair the advisory board for the pretrial services agency and, as appropriate, submit to the Administrative Office of the Courts recommendations for improvement of the agency.
(4)  Distribution of business. Except as otherwise provided by law, the business of the court in each county shall be distributed by the chief judge according to the following:
 	(a)  The chief judge or his designee shall regulate the assignment of cases to the judges on a random basis.
 	(b)  A district judge may be assigned exclusively to juvenile cases for a period not to exceed two years, at the end of which he shall be assigned to other cases. Cases arising in all other jurisdictional categories shall be equally apportioned among the district judges.
 	(c)  In the absence of good cause to the contrary, all matters connected with a pending or supplemental proceeding shall be heard by the judge to whom the proceeding was originally assigned.
(5)  Conformity with precedents. On all questions of law the circuit and district courts are bound by and shall follow applicable precedents established in the opinions of the Supreme Court and its predecessor court and, when there are no such precedents, those established in the opinions of the Court of Appeals.
(6)  Mandamus and prohibition. Proceedings for relief in the nature of mandamus or prohibition against a district judge shall originate in the circuit court.
(7)  Extended absences from the circuit or district. Circuit and district judges of single-judge circuits and districts shall, before leaving the circuit or district for an extended period, make arrangements through the Regional Administration Program or the Administrative Office of the Courts for a special judge to be designated to dispose of urgent matters.
History
(Adopted October 14, 1977, effective January 1, 1978; amended November 28, 1977, effective January 1, 1978; amended October 22, 1979, effective January 1, 1980; amended January 27, 1981, effective February 1, 1981; amended September 10, 1982, effective October 1, 1982; amended October 1, 1983, effective November 1, 1983; amended July 14, 1988, effective January 1, 1989; amended September 22, 1995, effective November 1, 1995.)
Annotations

Kentucky Law Journal.
Graham, Implementing Custody Mediation in Family Court: Some Comments on the Jefferson County Family Court Experience, 81 Ky. L.J. 1107 (1992-93).
Opinions of Attorney General. Jurisdiction to order the return to defendant of personal property seized for forfeiture does not vest in any court until there has been a conviction, and until that time, property is not subject to replevin, but is deemed to be in the custody of the appropriate law enforcement agency, although the Commonwealth may hold property which may be subject to forfeiture under the penal code until the underlying criminal charges have been resolved, and upon conviction subject the property to forfeiture, but a district court order directing that personal property seized incident to an arrest or by execution of a search warrant be returned to the defendant is not a final action, so a direct appeal would not be available; rather, review, if any, would be available through an original proceeding for relief in the nature of mandamus or prohibition in the circuit court pursuant to the authority of subsection (6) of this rule, CR 81 and KRS 24A.010(2). OAG 91-67.
Cited:  Edwardson v. Edwardson, 798 S.W.2d 941, 1990 Ky. LEXIS 124 (Ky. 1990); Woods v. Louisville/Jefferson County Metro Gov't,  2005 Ky. App. LEXIS 106 (Ky. Ct. App. 2005); Moore v. Moore, 2016 Ky. App. LEXIS 175 (Ky. Ct. App. 2016).
NOTES TO DECISIONS

 	1. 	Writ of Prohibition.
 	2. 	Review of Proceedings.
 	3. 	Challenge of Judge's Administrative Order.
 	4. 	Supplemental Proceedings.
 	5. 	Precedents.
 	6. 	Change of Venue.
 	7. 	Transfer.
 	8. 	Ex parte communications
1. Writ of Prohibition.
Where defendant in custody modification suit had adequate remedy through appeal, a writ of prohibition would not be issued, since the writ is an extraordinary remedy and not a substitute for the appellate process. Shumaker v. Paxton, 613 S.W.2d 130, 1981 Ky. LEXIS 219 (Ky. 1981), overruled in part, Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004), overruled in part as stated, Goldstein v. Feeley, 299 S.W.3d 549, 2009 Ky. LEXIS 183 (Ky. 2009).
Circuit Court's action in granting a writ of prohibition to stay juvenile dependency proceedings until a final disposition was had on felony criminal charges arising from alleged sexual abuse of the children was unwarranted, as there was no threat of “great injustice” or “irreparable injury” about to befall the parents as a result of the dependency hearings. There was no allegation or hint that the parents were about to be deprived of the protection afforded by the Constitutions against self-incrimination; and if the parents did invoke that right, they did not risk “losing” their children. Carter v. Drumm, 700 S.W.2d 423, 1985 Ky. App. LEXIS 721 (Ky. Ct. App. 1985).
Because defendant did not file a motion for shock probation pursuant to KRS 439.265, and indeed could not as part of defendant's plea agreement, and because, pursuant to RCr P. 8.10, the circuit court could not accept the plea and then circumvent its terms by its own actions, the circuit court lacked jurisdiction to order a hearing or consider shock probation; therefore, a writ of prohibition was appropriate. Hidalgo v. Commonwealth, 290 S.W.3d 56, 2009 Ky. LEXIS 143 (Ky. 2009).
Circuit court had authority to issue a writ of prohibition to a district court judge who had issued an order precluding all county attorneys from objecting to questions made to defense witnesses during a preliminary hearing because the Kentucky Supreme Court was not the proper forum and access of such matters to the circuit court provided the parties with rapid and easy access to address claims of immediate and irreparable harm. Delahanty v. Commonwealth Ex Rel. Maze, 295 S.W.3d 136, 2009 Ky. App. LEXIS 124 (Ky. Ct. App. 2009).
2. Review of Proceedings.
Review of district court rulings is available through an original proceeding for relief in the nature of mandamus or prohibition in the appellate court. Tipton v. Commonwealth, 770 S.W.2d 239, 1989 Ky. App. LEXIS 38 (Ky. Ct. App. 1989), overruled in part, Hoskins v. Maricle, 150 S.W.3d 1, 2004 Ky. LEXIS 196 (Ky. 2004).
District court judge's authority to promulgate a rule of the court that precluded all county attorneys from posing certain objections to defense witnesses during preliminary hearings was precluded by Ky. Const. § 116 and SCR 1.040(3)(a). Delahanty v. Commonwealth Ex Rel. Maze, 295 S.W.3d 136, 2009 Ky. App. LEXIS 124 (Ky. Ct. App. 2009).
3. Challenge of Judge's Administrative Order.
Because original jurisdiction of the Kentucky Supreme Court under Ky. Const., § 110(2)(a) should be sparingly exercised and generally only in cases where no other court has power to proceed, person bringing original action challenging District Court traffic division judge's administrative order, prohibiting person's with outstanding arrest warrants or bench warrants from appearing before him until all previously ordered contempt fines had been paid, as violative of Ky. Const., § 14 and SCR 1.040, should have sought relief in the trial court of general jurisdiction and claim was dismissed. Abernathy v. Nicholson, 899 S.W.2d 85, 1995 Ky. LEXIS 76 (Ky. 1995).
Where a rumor was circulating that an automobile manufacturer would not be paying its employees an annual bonus during the current year, where a family court judge anticipated being inundated with motions to modify such employees'  support obligations, and where the judge issued a standing order that precluded all employees of the automobile manufacturer and any person looking at an employee's salary to increase or lower support payments from filing a modification motion, the judge committed misconduct because the order was an outright prohibition on child support modifications and thereby denied litigants access to the court for redress. While the judge characterized the standing order as nothing more than an administrative order that attempted to deal with an anticipated influx of modification motions and likened her standing order to local rules, local rules were required to be approved by the chief justice, and rules, especially local rules, could not deny individuals access to the courts or decline jurisdiction in matters where there was a clear statutory authority for filing said motions. Because the judge acted in disregard for the law and the due process rights of litigants and because her conduct was so egregious that she could not claim the errors were made in good faith, she was suspended without pay for 45 days. Gormley v. Judicial Conduct Comm'n, 2010 Ky. LEXIS 198 (Ky. 2010), substituted opinion, 332 S.W.3d 717, 2010 Ky. LEXIS 308 (Ky. 2010).
4. Supplemental Proceedings.
Under paragraph (4)(c) of this rule, contempt arising from non-payment of public defender's fee should have been heard by the same district judge who presided over the initial charge which resulted in the imposition of the fee, or if that judge were unavailable, a proper successor judge. Brutley v. Commonwealth, 967 S.W.2d 20, 1998 Ky. LEXIS 58 (Ky. 1998).
The fact that the judge had before her a defendant with eight (8) outstanding bench warrants was not “good cause” under paragraph (4)(c); judge could have easily transferred defendant to the proper division, where contempt citations could have been issued by the judge who issued the warrant or by a proper successor judge. Brutley v. Commonwealth, 967 S.W.2d 20, 1998 Ky. LEXIS 58 (Ky. 1998).
5. Precedents.
Order of district court directing that conviction for DUI should be treated as a second offense because of nonfinal appellate court opinion was void ab initio, since district court had no discretion in determining the period of driver licensing revocation for violation of the DUI statutes and since no reliance could be placed on the nonfinal opinion. Kohler v. Transportation Cabinet, 944 S.W.2d 146, 1997 Ky. App. LEXIS 42 (Ky. Ct. App. 1997).
6. Change of Venue.
The Rules of Criminal Procedure give a mechanism to a defendant to change venue if it appears that the offense was committed in a county other than the one in which the indictment was returned. RCr 8.26 and KRS 452.210 allow a change of venue if either the defendant or the Commonwealth cannot obtain a fair trial in the county where the indictment was returned. None of these provisions allow a Circuit Court Judge to change venue as a matter of convenience or to try a defendant outside of the county in which the crime was committed. Wolfenbarger v. Commonwealth, 936 S.W.2d 770, 1996 Ky. App. LEXIS 100 (Ky. Ct. App. 1996), overruled in part, Winstead v. Commonwealth, 327 S.W.3d 386, 2010 Ky. LEXIS 102 (Ky. 2010).
Because it was agreed that defendant would not have received a fair trial in the county in which the alleged crimes were committed, venue was transferred to another county under KRS 452.210. Furthermore, once a judge from another county was appointed special judge pursuant to SCR 1.040(1), the judge validly obtained jurisdiction over defendant's case by virtue of the special appointment and did not exceed the bounds of the judge's territorial jurisdiction by sua sponte transferring the trial to the judge's home county. Baze v. Commonwealth, 276 S.W.3d 761, 2008 Ky. LEXIS 297 (Ky. 2008), rehearing denied, 2009 Ky. LEXIS 111 (Ky. Mar. 19, 2009).
7. Transfer.
Mandamus relief was properly denied as: (1) the transfer of a case between divisions due to a conflict was contemplated by SCR 1.040(3)(d), and KRS 26A.040; (2) appellants did not prove that a new judge never sat as a judge; (3) although both of the division's trial court judges recused themselves, the case remained in the division; (4) appellants had no right to have a senior judge reappointed after the new judge went into the military; and (5) the practice of transferring the case was not inappropriate, and was not such a departure from standard procedure as to do violence to the administration of justice. Cox v. Braden, 266 S.W.3d 792, 2008 Ky. LEXIS 239 (Ky. 2008).
8. Ex parte communications
Judges are prohibited from engaging in ex parte communications to change the conditions of a defendant's release after the initial fixing of bail. Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
Research References.
Petrilli, Kentucky Family Law, Dissolution Decree, § 24.30.
Rule 1.050.  The Administrative Office of the Courts.
Text
(1)  The Administrative Office of the Courts shall act as the administrative and fiscal agency of the Court of Justice. Policies and procedures developed by the Administrative Office of the Courts and issued by it with the approval of the Supreme Court shall have the same effect as if issued by the Supreme Court.
(2)  All personnel actions shall conform to the requirements of the judicial personnel system approved by the Supreme Court.
(3)  No funds, excepting in-state travel, shall be expended or otherwise obligated without prior review and approval of the Administrative Office of the Courts.
(4)  All courts, clerks and court reporters within the Court of Justice shall keep such records and report such statistics as may be required by the Administrative Office of the Courts with the approval of the Supreme Court.
(5)  The internal management of juries shall be in accordance with the Rules of Civil and Criminal Procedure as implemented by the procedures issued by the Administrative Office of the Courts with the approval of the Supreme Court.
(6)  Requests for branch court sites shall first be presented to the Administrative Office of the Courts for review and recommendation to the Supreme Court.
(7)  Requests for certification of necessity for trial commissioners or new judicial positions shall be submitted to the Chief Justice with a copy to the Administrative Office of the Courts.
(8)  All attorneys shall notify the Administrative Office of the Courts forthwith, in writing and with a copy to the Judge, when any action stands submitted for final adjudication. When the decision has been rendered, the circuit clerk shall notify the Administrative Office of the Courts.
The Administrative Office of the Courts shall keep records of all cases under submission and report monthly to the Chief Justice on the status of cases under submission.
The Chief Justice shall report to the Judicial Retirement and Removal Commission regarding any case under submission for longer than ninety (90) days in which the District or Circuit Judge has not reported the reason for the delay to the Chief Justice as required by KRS 454.350.
(9)  The Administrative Office of the Courts shall make available, at least once every two years, a training program designed for Circuit and Deputy Circuit Clerks which focuses on the dynamics and effects of domestic violence including the availability of community resources, victims services and reporting requirements.
History
(Adopted October 14, 1977, effective January 1, 1978; amended July 8, 1983, effective January 1, 1984; amended November 22, 1996, effective January 1, 1997.)
Annotations

Kentucky Bench & Bar.
Wiederstein, Firm Hearing and Trial Dates: A Partial Answer to Reducing Delay in the Courts,. Vol. 70, No. 3, May 2006, Ky. Bench & Bar 18.
Kentucky Law Journal.
Note, Judicial v. Legislative Power in Kentucky: A “Comity” of Errors, 71 Ky. L.J. 829 (1982-83).
Opinions of Attorney General. The authority to determine job assignments and work shifts relating to deputy circuit clerks is under the immediate authority of the circuit clerk, subject to any applicable rules or requirements coming from the Supreme Court, or the chief justice as the executive head of the court of justice, or the administrative office of the courts with the approval of the Supreme Court. OAG 80-646.
The Administrative Office of the Courts is not bound by the provisions of the Open Records Act. The AOC is part and parcel of the judicial department of the state and inseparable from the office of the Chief Justice itself; records generated by and for the AOC are indisputably records of the Court. It is for the Court to determine which policies evinced by the Open Records Law present interferences with the orderly conduct of its business, and which policies it will accept as a matter of comity. OAG 04-ORD-37.
Rule 1.060.  Circuit Court clerks.
Text
(1)  Pursuant to Section 100 of the Constitution of Kentucky no person shall be eligible to seek the office of circuit clerk unless he shall have procured from a judge of the Court of Appeals, or a judge of the Circuit Court, a certificate that he has been examined by the clerk of his court under his supervision, and that he is qualified for the office for which he is a candidate.
(2)  No such certificate shall be issued to any person unless that person has received a passing grade of 70% or more on a standard examination to be prepared and administered by the Administrative Office of the Courts. The examination shall include questions pertaining to the materials included in the Circuit Clerk's Manual, Circuit Clerk's Accounting Manual, and the Personnel Policies of the Court of Justice.
(3)  The examination shall be given once not less than 30 days nor more than 60 days before the deadline for filing for election in the year in which circuit clerks are elected. No person shall be eligible to appear on any election ballot for the office for circuit clerk who has not successfully completed an examination and been so certified, except no incumbent circuit clerk shall be required to be re-certified.
(4)  In the event of a vacancy in the office of circuit clerk, a special examination shall be prepared by the Administrative Office of the Courts to be administered to such person or persons designated by the chief circuit judge responsible for filling the vacancy by appointment, and to be administered to prospective candidates for election to fill the unexpired term.
History
(Adopted July 5, 1985, effective January 1, 1987; amended November 1, 2001, effective January 1, 2002.)
Annotations

Northern Kentucky Law Review.
Wintersheimer, State Constitutional Law Survey, 21 N. Ky. L. Rev. 257 (1994).
NOTES TO DECISIONS

 	1. 	Constitutionality.
 	2. 	Examination.
1. Constitutionality.
Since this rule merely defines the manner in which the certification of candidates for the office of Circuit Court clerk required by Ky. Const., § 100 shall be obtained and creates uniformity of the certification throughout Kentucky, this rule does not violate the separation of powers doctrine contained in Ky. Const., §§ 27 and 28. Combs v. Huff, 858 S.W.2d 160, 1993 Ky. LEXIS 86 (Ky. 1993).
This rule does not violate Ky. Const., § 100 by requiring that a Circuit Court clerk's eligibility be determined before gaining access to the election ballot; it is the duty of the Supreme Court to promulgate and enforce meaningful rules and procedures to assure that each clerk is competent to discharge the duties of the office. Combs v. Huff, 858 S.W.2d 160, 1993 Ky. LEXIS 86 (Ky. 1993).
2. Examination.
There is a rational basis for imposing an examination requirement upon non-incumbent candidates for Circuit Court clerk while exempting incumbents from such a requirement. Combs v. Huff, 858 S.W.2d 160, 1993 Ky. LEXIS 86 (Ky. 1993).
An aspirant to the office of Circuit Court clerk may fully satisfy the requirements of Ky. Const., § 100 by obtaining a passing grade on the examination required by subsection (2) of this rule and thus be deemed to possess the required judicial certification. Combs v. Huff, 858 S.W.2d 160, 1993 Ky. LEXIS 86 (Ky. 1993).
The examination required for aspirants to the office of circuit clerk imposes only reasonable nondiscriminatory restrictions upon the First and Fourteenth Amendment rights of voters and, therefore, the state's important regulatory interests are sufficient to justify the rule. Johnson v. Administrative Office of the Courts, 133 F. Supp. 2d 536, 2001 U.S. Dist. LEXIS 2335 (E.D. Ky. 2001).
Rule 1.060(4), a provision which requires a special qualifying examination for applicants seeking appointment to the office of Circuit Court clerk upon the occurrence of a vacancy, did not prohibit the administration of a second examination where there were two applicants for an appointment, one passed and the other failed, and the appointing authority requested a second examination for the failing applicant. Franklin v. Lambert, 41 S.W.3d 852, 2001 Ky. LEXIS 70 (Ky. 2001).
Rule 1.070.  Retired Justices and Judges.
Text
In addition to the compensation or retirement allowance he or she would otherwise be entitled to receive by law, any retired justice or judge temporarily assigned to active judicial service shall be paid his or her actual expenses, plus compensation of $400.00 for each full day of active judicial service or $200.00 for each half-day of active judicial service. A half-day of active judicial service is defined as any day in which the retired justice or judge works four hours or less, inclusive of travel.
History
(Adopted effective June 24, 2015.)
II.
ADMISSION OF PERSONS TO PRACTICE LAW
Rule 2.000.  Office of Bar Admissions. 
Rule 2.002.  Fiscal provisions. 
Rule 2.005.  Travel. 
Rule 2.007.  Qualification, compensation, expenses, and assistants of board of bar examiners and committee on character and fitness. 
Rule 2.008.  Confidentiality. 
Rule 2.009.  Immunity. 
Rule 2.010.  Requirements for admission to the Kentucky Bar. 
Rule 2.011.  Moral character and fitness. 
Rule 2.012.  Oath of allegiance. 
Rule 2.013.  Intent to practice law in Commonwealth. 
Rule 2.014.  Legal education. 
Rule 2.015.  Professional Responsibility Examinations. 
Rule 2.016.  Application for early registration as a law student. [Deleted.] 
Rule 2.017.  Kentucky Law Component. 
Rule 2.018.  Application Process. 
Rule 2.020.  Board of Bar Examiners. 
Rule 2.021.  Late filing of application for admission by examination. [Deleted.] 
Rule 2.022.  Application for admission by examination. 
Rule 2.023.  Late filing of Application for Admission by Examination. 
Rule 2.024.  Re-application for admission by examination. 
Rule 2.025.  Re-certification of character and fitness. [Deleted.] 
Rule 2.040.  Character and Fitness Committee; nominations. 
Rule 2.041.  Immunity. [Deleted.] 
Rule 2.042.  Conditional admission, restoration and reinstatement. 
Rule 2.050.  Formal and informal hearings. 
Rule 2.060.  Committee's decision as to eligibility. 
Rule 2.062.  Re-certification of character and fitness. 
Rule 2.070.  Legal education. [Deleted.] 
Rule 2.080.  Bar examinations. 
Rule 2.082.  Non-standard test accommodations. 
Rule 2.085.  Approval of certificate of admission to practice law. 
Rule 2.090.  Admission by transferred Uniform Bar Examination score. 
Rule 2.091.  Special testing accommodations. [Deleted.] 
Rule 2.095.  Approval of certificate of admission to practice law. [Deleted.] 
Rule 2.100.  Requirement of admission to practice law — Prerequisites. [Deleted.] 
Rule 2.110.  Admission without examination. 
Rule 2.111.  Limited certificate of admission to practice law. 
Rule 2.112.  Attorney participants in defender or legal services programs. 
Rule 2.113.  Military Spouse Provisional Admission. 
Rule 2.115.  Qualification, compensation, expenses, and assistants of Board of Bar Examiners and Committee on Character and Fitness. [Deleted.] 
Rule 2.120.  Administration of Oath and Issuance of Certificate of Admission to Practice Law 
Rule 2.300.  Reinstatement of persons to practice law scope and purpose of reinstatement guidelines. 
Rule 2.540.  Limited student practice. 
Rule 2.000.  Office of Bar Admissions.
Text
There is hereby created an Office of Bar Admissions which shall be comprised of the Kentucky Board of Bar Examiners, as defined in SCR 2.020 and the Character and Fitness Committee, as defined in SCR 2.040.
Subject to the approval of the Supreme Court, the Board and Committee shall have the power to adopt and amend rules and regulations governing the manner in which each carries out its duties.
History
(Adopted October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981; amended June 29, 1984, effective July 1, 1984; amended effective October 29, 1991; amended July 8, 1992, effective August 1, 1992; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002.)
Annotations

Compiler's Notes.
A modified version of former Rule 2.000 has been renumbered as current Rule 2.020.
Rule 2.002.  Fiscal provisions.
Text
(1)  The fees collected by the Kentucky Office of Bar Admissions shall constitute a fund to provide for the ordinary and necessary expenses of the administration of the bar examination and the operation of both the Board of Bar Examiners and the Character and Fitness Committee.
(2)  An annual budget including all income and expenditures shall be prepared by the Board and the Committee and submitted to the Supreme Court not less than four (4) months prior to the commencement of the next fiscal year. The budget shall distinctly set forth expected revenues according to source, together with carryover funds from the previous year, and shall list budgeted amounts for each category of expenditure in sufficient detail to identify clearly the nature of the respective expenditures.
(3)  Upon approval by the court, the budget shall govern the fiscal operation of the board and the committee. Each expenditure category may be increased or decreased by not more than ten (10) percent. Further departure from the budget allotments may be made only upon approval of the court.
(4)  All fees collected by the Kentucky Office of Bar Admissions for the Board and the Committee shall be recorded and deposited promptly in a joint account of the Board of Bar Examiners and Character and Fitness Committee. Each repository of funds and each bank account shall be designated by the Board and the Committee and approved by the Court.
(5)  All disbursements shall be in accordance with the budget and recorded. Checks shall bear such signatures and countersignatures as the Board and the Committee shall direct.
(6)  At least once each quarter a financial report shall be prepared at the direction of the Board and the Committee and transmitted to the Court.
(7)  Each member of the Board and the Committee and each employee given responsibility by the Board and the Committee for the receipt or disbursement of funds shall be bonded in an amount specified by the Board and the Committee.
(8)  There shall be an annual audit of the Board and the Committee by the Administrative Office of the Courts or, at the election of the Board and the Committee, a private accounting firm approved by the Court. The report of the audit shall be submitted to the Court. Each annual audit shall be paid for by the Board and the Committee.
(9)  The Board and the Committee may employ such personnel as the Court authorizes. Their compensation shall be fixed by the Board and the Committee subject to approval by the Court. The compensation of members of the Board and Committee shall be fixed by the Court.
(10)  Printing and purchasing shall be regulated by procedures established through the administrative office of the courts except that the duplicating of bar examinations shall be accomplished in such manner as the board designates in order to preserve the security thereof.
History
(Adopted January 27, 1981, effective February 1, 1981; amended July 8, 1992, effective August 1, 1992; amended September 10, 2009, effective January 1, 2010.)
Rule 2.005.  Travel.
Text
(1)  In the conduct of business for the Board and Committee, its members and employees shall be reimbursed for lodging, meals and travel expenses in accordance with the travel regulations of the Administrative Office of the Courts.
(2)  Whenever it appears to the Board or Committee that the above limitations will result in unfair hardship because actual and necessary expenses exceed the limits fixed, the Board or Committee may allow additional reimbursements.
History
(Adopted January 27, 1981, effective February 1, 1981; amended effective February 1, 2000.)
Rule 2.007.  Qualification, compensation, expenses, and assistants of board of bar examiners and committee on character and fitness.
Text
Each member of the Board of Bar Examiners and each member of the Character and Fitness Committee shall have the qualifications of a circuit judge and shall be engaged in the active practice of law. Except for compensated expenses and allowances for services rendered as members of the Board and of the Committee as authorized by the Supreme Court to be paid out of special funds for such purposes, no member of the Board of Bar Examiners and no member of the Character and Fitness Committee shall knowingly receive, or agree to receive, directly or indirectly, compensation for any services rendered or to be rendered, either by himself/herself or another, in any matter which is before the Kentucky Supreme Court relating to the admission of a person to practice law in this state. As appointees of the Supreme Court, neither the members of the Board of Bar Examiners nor the members of the Character and Fitness Committee constitute officers or employees of any agency within the meaning of KRS 45A.335, 45A.340 and 61.990. Subject to the approval of the Supreme Court, the Board of Bar Examiners and the Character and Fitness Committee each may employ such personnel as it deems appropriate, compensation therefore to be paid out of special funds for such purposes.
History
(Amended March 10, 1973; amended October 18, 1977, effective January 1, 1978; amended November 1, 2001, effective January 1, 2002; amended September 10, 2009, effective January 1, 2010; amended effective April 9, 2020, effective May 1, 2020.)
Annotations

Compiler's Notes.
Current Rule 2.007 is a modified version of former Rule 2.115.
Rule 2.008.  Confidentiality.
Text
An applicant is entitled to receive his or her test scores upon written request and without charge. The Office of Bar Admissions shall not disclose to anyone other than an applicant any information with respect to the character and fitness or the examination results of any applicant except: 
 	(a)  upon written authority of such applicant and upon payment of any fees required by the Board for copies of such reports; 
 	(b)  in response to a valid subpoena from a Court of competent jurisdiction; 
 	(c)  to the Director, Kentucky Bar Association; 
 	(d)  upon request by a disciplinary enforcement agency or a Character and Fitness Committee of any jurisdiction, relating to an investigation of the applicant; or
 	(e)  to the National Conference of Bar Examiners for purposes of scoring examinations and to certify and transfer an applicant’s examination scores to other jurisdictions upon request by the applicant. 
History
(Adopted effective February 24, 1986; amended November 1, 2001, effective January 1, 2002; amended eff. Jan. 1, 2018; amended August 14, 2020, effective September 1, 2020.)
Annotations

Compiler's Notes.
Current Rule 2.008 is a modified version of former Rule 2.120.
Rule 2.009.  Immunity.
Text
(1)  Any person who communicates information to a member of the Board, Committee or its affiliates concerning an applicant for admission to the Kentucky Bar shall be granted immunity from all civil liability which might result from said communications.
(2)  The Office of Bar Admissions, the Board, the Committee, their officers, members, employees, and agents, are immune from any and all civil liability for conduct and communications occurring in the performance of their duties. This includes but is not limited to, character and fitness qualification and investigations; eligibility for admission, reinstatement, or restoration of licensure; preparation and/or administration of examinations; and licensing of persons seeking to be admitted or readmitted to the practice of law.
History
(Adopted November 22, 1996, effective January 1, 1997; amended November 1, 2001, effective January 1, 2002; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler's Notes.
Current Rule 2.009 is identical to former Rule 2.041.
Rule 2.010.  Requirements for admission to the Kentucky Bar.
Text
All applicants for admission to the bar of this state must meet certain basic requirements regardless of whether admission is sought by examination (SCR 2.022), by transferred Uniform Bar Examination score (SCR 2.090), without examination (SCR 2.110), for a limited certificate (SCR 2.111) or as an attorney participant in a defender or legal services program (SCR 2.112). Those requirements are set forth in the following sections SCR 2.011 through SCR 2.017. 
History
(Adopted November 1, 2001, effective January 1, 2002; amended August 14, 2020, effective September 1, 2020.)
Annotations

Compiler's Notes.
For subject matter of former Rule 2.010, see Rule 2.012.
Rule 2.011.  Moral character and fitness.
Text
All applicants for admission to the bar of this state must be of good moral character and general fitness requisite for an attorney.
 	(1)  Every applicant shall be of good moral character. The applicant shall have the burden of proving that he or she is possessed of good moral character. The term “good moral character” includes qualities of honesty, fairness, responsibility, knowledge of the laws of the state and the nation and respect for the rights of others and for the judicial process. Good moral character is a functional assessment of character and fitness of a prospective lawyer. The purpose of requiring an applicant to possess present good moral character is to exclude from the practice of law those persons possessing character traits that are likely to result in injury to future clients, in the obstruction of the administration of justice, or in a violation of the Code of Professional Responsibility.
 	(2)  Fitness is the assessment of mental and emotional health as it affects the competence of a prospective lawyer. The purpose of requiring an applicant to possess this fitness is to exclude from the practice of law any person having a mental or emotional illness or condition which would be likely to prevent the person from carrying out duties to clients, Courts or the profession. A person may be of good moral character, but may be incapacitated from proper discharge of his duties as a lawyer by such illness or condition. The fitness required is a present fitness, and prior mental or emotional illness or conditions are relevant only so far as they indicate the existence of a present lack of fitness.
 	(3)  If the Committee's initial review and investigation into the character and fitness of an applicant reveals any of the following conduct, further detailed investigation shall be undertaken, as determined to be warranted, prior to the Committee's determination regarding whether the applicant possesses the requisite character and fitness to practice law in Kentucky:
 		A.  Unlawful conduct 
 		B.  Academic misconduct 
 		C.  Making a false statement, including omissions of material information
 		D.  Misconduct in employment 
 		E.  Acts involving dishonesty, fraud, deceit or misrepresentation 
 		F.  Abuse of legal process 
 		G.  Neglect of financial 
 		H.  Neglect or disregard of ethical or professional obligations
 		I.  Violation of an order of court
 		J.  Conduct indicating mental or emotional instability impairing the ability of an applicant to perform the functions of an attorney 
 		K.  Conduct indicating substance abuse impairing the ability of an applicant to perform the functions of an attorney 
 		L.  Denial of admission to the bar in another jurisdiction on character and fitness grounds 
 		M.  Disciplinary complaints or disciplinary action by an attorney disciplinary agency or a professional disciplinary agency of any jurisdiction.
 	(4)  Each applicant for admission to the Kentucky Bar shall pay all investigative fees, reporting fees or other expenses required and assessed by the Character and Fitness Committee as deemed necessary in determining the character and fitness of the applicant.
History
(Adopted November 1, 2001, effective January 1, 2002; amended December 12, 2007, effective February 1, 2008.)
Annotations

Compiler's Notes.
Rule 2.011 is a modified version of subsections (1) and (2) of former Rule 2.012.
Kentucky Law Journal.
Notes, The Kentucky Board of Bar Examiners' Character and Fitness Certification Questionnaire: Are Mental Health Inquiries a Violation of the Americans with Disabilities Act?, 84 Ky. L.J. 685 (1995-96).
Rule 2.012.  Oath of allegiance.
Text
No person who advocates the overthrow of the government of the United States or of this State by any unconstitutional means, shall be certified to the Supreme Court for admission and a license to practice law. Therefore every applicant shall be required to take the oath to support the Constitutions of the United States and Kentucky.
History
(Adopted November 1, 2001, effective January 1, 2002.)
Annotations

Compiler's Notes.
Rule 2.012 is a modified version of former subsection (3) of this Rule. The remainder of former Rule 2.012 has been modified and renumbered as current Rule 2.011.
Rule 2.013.  Intent to practice law in Commonwealth.
Text
Every applicant must intend to engage in the practice of law in Kentucky and agree to abide by the rules, duties and standards imposed upon attorneys of this state. No person shall seek admission to the Bar of Kentucky for the primary purpose of using such admission as a basis for obtaining admission to the Bar of some sister state or the District of Columbia or to circumvent the admission requirements of such sister state or District. The giving of erroneous information as to intention to practice law in the State of Kentucky shall be grounds for denying the applicant's application or for disbarment.
History
(Adopted November 1, 2001, effective January 1, 2002.)
Rule 2.014.  Legal education.
Text
(1)  Every applicant for admission to the Kentucky Bar must have completed degree requirements for a J.D. or equivalent professional degree from a law school approved by the American Bar Association or by the Association of American Law Schools.
(2)  Prior to or at the time of the examination, each applicant shall certify that he or she has successfully completed a course of study in law school in the subject of ethics, and that if admitted to practice, the applicant will adhere to the Code of Ethics prescribed by the Supreme Court. The Character and Fitness Committee of the Kentucky Office of Bar Admissions may, in exceptional cases, waive the requirement that an applicant have successfully completed a course of study in law school in the subject of ethics.
(3)  An attorney who received a legal education in the United States but is not eligible for admission by virtue of not having attended a law school approved by the American Bar Association or the Association of American Law Schools may nevertheless be considered for admission by examination provided the attorney satisfies the following requirements:
 	(a)  The attorney holds a J.D. Degree, which is not based on study by correspondence, study online, or distance learning from a law school accredited in the jurisdiction where it exists and which requires the equivalent of a three-year course of study that is the substantial equivalent of the legal education provided by approved law schools located in Kentucky. The applicant shall bear the cost of the evaluation of his/her legal education, as determined by the Board, and the application shall not be processed until the applicant's legal education is approved by the Board of Bar Examiners; and
 	(b)  The attorney has been actively and substantially engaged in lawful practice of law as his or her principal business or occupation for at least three of the last five years immediately preceding the filing of the application; and
 	(c)  In evaluating the education received the Board of Bar Examiners shall consider, but not be limited to, such factors as the admission of the applicant to the bar of another state or the District of Columbia, the similarity of the curriculum taken to that offered in law schools approved by the American Bar Association or by the Association of American Law Schools, and that the school at which the applicant's legal education was received has been examined and approved by other state bar associations examining the legal qualifications of non-ABA law school graduates.
 	(d)  The attorney meets all other requirements contained in the Rules of the Supreme Court of Kentucky pertaining to Admission of Persons to Practice Law.
(4)  An attorney who received a legal education in a foreign country and is not eligible for admission by virtue of not having attended a law school approved by the American Bar Association or the Association of American Law Schools may nevertheless be considered for admission by examination provided the attorney satisfies the following requirements:
 	(a)  The foreign attorney's legal education is the substantial equivalent of the legal education provided by approved law schools located in Kentucky. The applicant shall bear the cost of the evaluation of their legal education, as determined by the Board, and the application shall not be processed until the applicant's legal education is approved by the Board of Bar Examiners.
 	(b)  In evaluating the education received the Board of Bar Examiners shall consider, but not be limited to, such factors as the admission of the applicant to the bar of another state or the District of Columbia, the similarity of the curriculum taken to that offered in law schools approved by the American Bar Association or by the Association of American Law Schools, that the school at which the applicant's legal education was received has been examined and approved by other state bar associations examining the legal qualifications of foreign law school graduates, and the applicant's proficiency in written and spoken English. 
 	(c)  The applicant shall, in order to qualify to sit for the Bar examination, also submit a certified copy of the record or license of the court or agency which admitted the applicant to practice law in such country, and satisfy the requirement that the applicant has been actively and substantially engaged in the lawful practice of law as his or her principal business or occupation for at least three of the last five years immediately preceding the filing of the application, in addition to any other requirements authorized by these rules.
(5)  For purposes of (3)(b) and (4)(c), the active engagement in the teaching of the law, full time at an American Bar Association accredited law school, shall be considered active engagement in the practice of law. 
History
(Amended March 10, 1973; amended October 18, 1977, effective January 1, 1978; amended August 31, 1981, effective November 1, 1981; amended effective July 5, 1985; amended effective July 1, 1987; amended October 1, 1991, effective November 15, 1991; amended September 22, 1995, effective November 1, 1995; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended January 18, 2012, effective March 1, 2012; amended eff. Jan. 1, 2018; amended August 14, 2020, effective September 1, 2020.)
Annotations

Compiler's Notes.
Rule 2.014 is a modified version of former Rule 2.070. Former Rule 2.014 has been renumbered as current Rule 2.018.
NOTES TO DECISIONS

 	1. 	Admission by Motion to Practice Law.
 	2. 	Education at Unapproved Law School.
 	3. 	Not eligible to take bar exam.
1. Admission by Motion to Practice Law.
Where a petitioner, who was licensed to practice in the state of Indiana, filed an application for admission by motion to practice law in this state, the findings of the Indiana Supreme Court that the petitioner had graduated from an American Bar Association approved law school would be treated as conclusive of that issue. McClaskey v. Character & Fitness Committee of Kentucky State Board of Bar Examiners, 563 S.W.2d 713, 1978 Ky. LEXIS 340 (Ky. 1978).
2. Education at Unapproved Law School.
The Nashville School of Law does not meet ABA standards or AALS standards and further is not a school which is the substantial equivalent of a legal education program provided by approved law schools in Kentucky and, therefore, an applicant did not meet the requirements of subsection (2)(a). In re Brooks, 11 S.W.3d 25, 2000 Ky. LEXIS 15 (Ky. 2000).
Law school graduate made a prima facie showing that the course of study provided by the graduate's law school was “substantially equivalent” to that provided by law schools in Kentucky despite some accreditation deficiencies. In re Lewis, 86 S.W.3d 419, 2002 Ky. LEXIS 201 (Ky. 2002).
Pursuant to SCR 2.014(3), the attorney's Nigerian legal education was not the substantial equivalent of that provided by Kentucky's three ABA-approved law schools; the attorney's LL.B. degree could not be said to be the substantial equivalent of a bachelor's degree and three years of law school, and his application to take the Kentucky Bar Examination was denied. In re Yisa, 297 S.W.3d 573,  2009 Ky. LEXIS 288 (Ky. 2009).
3. Not eligible to take bar exam.
Applicant was not eligible to take the bar examination under SCR 2.014 because her L.L.M. degree was not an equivalent professional degree as required by Rule 2.014(1), as her course work at the American university was focused on international and business law subjects and unlikely to give her a sense of American law as a whole. In re Paniagua De Aponte, 364 S.W.3d 176, 2012 Ky. LEXIS 38 (Ky. 2012).
Applicant was not eligible to take the bar examination under SCR 2.014 because she was not qualified as a foreign law school graduate under Rule 2.014(3) as she did not even have one year of legal practice, and therefore the Kentucky Board of Bar Examiners properly declined to evaluate whether the applicant's foreign legal education was the substantial equivalent of a legal education at a Kentucky law school. In re Paniagua De Aponte, 364 S.W.3d 176, 2012 Ky. LEXIS 38 (Ky. 2012).
Applicant was not entitled to a waiver of SCR 2.014(3)' s requirements on the grounds that she sat for and passed the New York bar examination with a Multistate Bar Examination score high enough to pass that part of the Kentucky bar examination, had practiced law in other American jurisdictions, and had worked as a paralegal at an American law firm. In re Paniagua De Aponte, 364 S.W.3d 176, 2012 Ky. LEXIS 38 (Ky. 2012).
Rule 2.015.  Professional Responsibility Examinations.
Text
(1)  No person shall be eligible for admission to the Kentucky Bar until that person has first passed the Multi-State Professional Responsibility Examination (MPRE) administered by the National Conference of Bar Examiners by attaining a scaled score thereon of at least 80.
(2)  No person shall sit for the Bar Examinations administered under SCR 2.080, 3.500 or  3.510 without first passing the Multi-state Professional Responsibility Examination (MPRE) administered by the National Conference of Bar Examiners by attaining a scaled score thereon of at least 80.
History
(Adopted March 4, 1988, effective January 1, 1989; amended November 1, 2001, effective January 1, 2002; amended October 2, 2003, effective January 1, 2004; amended December 29, 2016, effective July 1, 2017.)
Annotations

Compiler's Notes.
Rule 2.015 is a modified version of former Rule 2.080.
Rule 2.016.  Application for early registration as a law student. [Deleted.]
Annotations

Compiler's Notes.
This rule (Adopted July 8, 1992, effective August 1, 1992; amended November 22, 1996, effective January 1, 1997) was deleted by Order of the Supreme Court of November 29, 1999, effective February 1, 2000.
Rule 2.017.  Kentucky Law Component.
Text
All applicants for admission to the bar of this Commonwealth pursuant to SCR 2.080, 2.090, 2.112 and 2.113 must successfully complete the online Kentucky Law Component (KLC) developed and administered by the Board of Bar Examiners, as approved by the Supreme Court.
History
(Adopted August 14, 2020, effective September 1, 2020.)
Rule 2.018.  Application Process.
Text
(1)  All applications for admission to the Kentucky Bar shall be submitted on forms approved by the Board and Committee. Application forms are accessible electronically on the Kentucky Office of Bar Admissions website, www.kyoba.org . All portions of the application, except for fee payment and submission of documents requiring the notarized signature of the applicant, shall be submitted electronically. Before the applicable deadline, required fees and required signed and notarized documents shall be sent to the Office of Bar Admissions by USPS mail or hand delivery.
(2)  The applicant must give full and complete response(s) to all inquiries on the application as well as furnish any additional documents requested in relation to the application.
(3)  Any applicant who submits an incomplete application by failing to upload the required credit report with said application will be notified of the error, and given an opportunity to upload the required documentation and pay therewith a non-refundable fee of $20.00. No action will be taken by the Office of Bar Admissions upon an incomplete application.
(4)  In signing the notarized signature page of the Application, the applicant attests to the accuracy of all information contained therein. All answers on the application form must be completely candid. Lack of candor may result in possible denial of character and fitness certification. Applicants must disclose in writing on the application any circumstances or occurrences that may reflect adversely upon their character or fitness.
History
(Adopted July 8, 1992, effective August 1, 1992; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended September 10, 2009, effective January 1, 2010; amended October 7, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler's Notes.
This rule is a modified version of former Rule 2.014.
Rule 2.020.  Board of Bar Examiners.
Text
(1)  There is hereby created a Board of Bar Examiners known and designated as Kentucky Board of Bar Examiners, hereinafter referred to as “Board.”
(2)  The Board shall be composed of seven (7) attorneys appointed by the Supreme Court of Kentucky for terms of three years, the members to serve until the expirations of their terms and until their successors are appointed. The Supreme Court of Kentucky shall appoint the Chair of the Board, and the Board shall select from its membership a secretary.
(3)  The Board is charged with the responsibility of administering the bar examination to qualified applicants for admission to the bar of the Commonwealth and developing and administering the Kentucky Law Component.
History
(Adopted October 14, 1977, effective January 1, 1978; amended April 10, 1981, effective July 1, 1981; amended June 29, 1984, effective July 1, 1984; amended effective October 29, 1991; amended July 8, 1992, effective August 1, 1992; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended August 14, 2020, effective September 1, 2020.)
Annotations

Compiler's Notes.
Rule 2.020 is a modified version of former Rule 2.000. Former Rule 2.020 has been modified and renumbered as current Rule 2.022.
Kentucky Law Journal.
Kentucky Law Survey, Whiteside, Taxation, 71 Ky. L.J. 479 (1982-83).
Notes, The Kentucky Board of Bar Examiners' Character and Fitness Certification Questionnaire: Are Mental Health Inquiries a Violation of the Americans with Disabilities Act?, 84 Ky. L.J. 685 (1995-96).
Opinions of Attorney General. Court records are given a special status and placed under the exclusive jurisdiction of the Court of Justice pursuant to KRS 26A.200 and 26A.220; these statutes apply to all records of agencies of the court, and the Board of Bar Examiners is an agency of the court, as it is created and supervised by the Supreme Court. If a court or an agency of the court denies access to a record, the requesting party should take his appeal to the Chief Justice. Thus, denial of a request to inspect documents pertaining to the Kentucky bar examination under KRS 61.878 was proper. OAG 85-9.
Cited: Sparks v. Character & Fitness Committee, 818 F.2d 541, 1987 U.S. App. LEXIS 6090 (6th Cir. 1987).
Rule 2.021.  Late filing of application for admission by examination. [Deleted.]
Annotations

Compiler's Notes.
This rule (Adopted July 8, 1992, effective August 1, 1992; amended effective February 1, 2000) was deleted by Order of the Supreme Court of November 1, 2001, effective January 1, 2002. For rule covering deleted subject matter, see Rule 2.023.
Rule 2.022.  Application for admission by examination.
Text
The application for Admission by Examination shall be on a verified form approved by the Board and may not be filed more than 90 days before the filing deadline outlined below.
 	(1)  Every person who intends to apply for admission to the Kentucky Bar by examination must electronically submit a complete, verified Application for Admission by Examination form and pay the required fee to the Kentucky Office of Bar Admissions. An application must be complete at the time of its filing, including a properly executed Authorization & Release form; and must include the following fee:
 		(a)  Applicants not previously admitted to practice law – $875.00 (cashier's or certified check or money order)
 		(b)  Attorney applicants admitted in another jurisdiction – $1,200.00 (cashier's or certified check or money order)
The filing deadline is October 1 for the February Bar examination and February 1 for the July Bar examination. 
 	(2)  Additional costs will be imposed if required by the Character and Fitness Committee in conducting the background investigation necessary for certification of eligibility. These additional costs are incurred when circumstances require a more intensive background investigation. The cost of any record, document or inquiry concerning an application or transcript of record as a result of a hearing shall be paid by the applicant. Any additional expenses incurred must be paid prior to the release of any examination results for the applicant.
 	(3)  Upon notice from Kentucky Office of Bar Admissions, the Deans of each law school shall file individual certifications attesting to each applicant's character and fitness and date of graduation. The Dean's certification shall be specific as to each applicant and on a form provided by the Kentucky Office of Bar Admissions.
 	(4)  Any applicant whose application to the Bar of another state has been refused for any reason is ineligible to take the Bar examination in this state unless the refusal was based upon a failure to pass the Bar examination in that state.
 	(5)  Any applicant who is a member of the bar in another jurisdiction must produce a certificate of good standing with the application. The applicant must also produce a statement from the disciplinary board of that jurisdiction indicating whether any complaints have been filed against the applicant and their disposition. Any applicant who has a complaint(s) pending, is under disciplinary action, suspended, or any other action that would prohibit the practice of law as a member of the bar in another jurisdiction is not eligible for admission in Kentucky. Any applicant who is disbarred in another jurisdiction is not eligible for admission in Kentucky.
 	(6)  An applicant who wishes to withdraw from the Bar examination must notify the Kentucky Office of Bar Admissions, in writing, not later than 5 days prior to the examination date or have a verified excuse, otherwise, the Bar examination fee of $175.00 shall be forfeited.
 	(7)  No part of any fees or expenses as stated in the paragraphs above shall be refundable.
History
(Amended March 6, 1974; September 24, 1975; amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended January 27, 1981, effective July 1, 1981; amended effective July 5, 1985; amended effective February 24, 1986; amended February 24, 1986, effective April 15, 1986; amended effective July 1, 1987; amended September 24, 1987, effective January 1, 1988; amended January 15, 1988, effective January 15, 1988; amended July 8, 1992, effective August 1, 1992; amended July 20, 1993, effective September 1, 1993; amended November 22, 1996, effective January 1, 1997; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended September 10, 2009, effective January 1, 2010; amended October 7, 2013, effective January 1, 2014; amended December 29, 2016, effective February 1, 2017; amended eff. Feb. 2, 2018.)
Annotations

Compiler's Notes.
Rule 2.022 is a modified version of former Rule 2.020. Former Rule 2.022 has been renumbered as Rule 2.024.
Rule 2.023.  Late filing of Application for Admission by Examination.
Text
(1)  An applicant who has failed to timely file an Application for Admission by Examination under SCR 2.022 may file a late application for Admission by Examination form from October 2 to November 10, prior to the February Bar Examination and from February 2, to March 10 for the July Bar examination, accompanied by a late fee of $250.00 along with the application fee (cashier's or certified check or money order).
(2)  An applicant who has failed to file an Application for Admission by Examination form by the late deadlines prescribed in paragraph (1) of this rule, may file under the extended late deadlines of November 11 to December 10 for the February Bar examination and March 11 to May 10 for the July Bar examination accompanied by an extended late fee of $500.00 along with the application fee.
(3)  When an Application for Admission by Examination form is filed later than the prescribed deadlines of SCR 2.022, the Committee will determine whether or not the applicant is permitted to take the forthcoming examination.
(4)  Under no circumstances will an application to sit for the Bar examination be accepted after the above stated extended late filing deadline.
History
(Adopted November 1, 2001, effective January 1, 2002; amended eff. Feb. 2, 2018.)
Annotations

Compiler's Notes.
Rule 2.023 is a modified version of former Rule 2.021.
Rule 2.024.  Re-application for admission by examination.
Text
An applicant who withdraws from or fails the bar examination shall be permitted to re-apply for the next scheduled bar examination on a form approved by the Board along with a fee of $150.00. The $175.00 examination fee is also required of applicants who failed the bar examination. The re-application form must be filed by November 10 prior to the February examination and May 10 prior to the July examination.
History
(Adopted July 8, 1992, effective August 1, 1992; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended November 13, 2006, effective January 1, 2007; amended eff. Feb. 2, 2018.)
Annotations

Compiler's Notes.
Rule 2.024 is a modified version of former Rule 2.022.
NOTES TO DECISIONS
1. Committee Decision Overruled.
Court overruled the Committee's decision denying a re-applicant's request for admission to the practice of law in Kentucky, because the court found that the re-applicant was not intentionally deceptive in a civil suit wherein she had been injured and relied on others as to what had transpired, and she was found to have put her other problems behind her with regard to domestic abuse from a former boyfriend and alcohol abuse. The re-applicant was conditionally admitted to the practice of law in Kentucky. Strasser v. Character & Fitness Comm. of the Ky. Office of Bar Admissions, 160 S.W.3d 789, 2005 Ky. LEXIS 131 (Ky. 2005).
Rule 2.025.  Re-certification of character and fitness. [Deleted.]
Annotations

Compiler's Notes.
This rule (Adopted July 8, 1992, effective August 1, 1992; amended November 22, 1996, effective November 1, 1997; amended effective February 1, 2000) was deleted by Order of the Supreme Court of November 1, 2001, effective January 1, 2002. For present rule covering deleted subject matter, see Rule 2.062.
Rule 2.040.  Character and Fitness Committee; nominations.
Text
(1)  There is hereby created a Committee on Character and Fitness, hereinafter referred to as the Committee.
(2)  The Committee shall be composed of seven attorneys and two lay members, appointed by the Supreme Court. The Supreme Court may appoint additional members upon request of the Committee or at its own discretion. The Supreme Court shall appoint the Chair of the Committee. The lay members appointed to the Committee should have training in substance abuse, mental health, financial management or another area of value to the assessment of good moral character and fitness to practice law.
(3)  The terms of all members shall be three years. For the year 2020 only, the Chief Justice will appoint three members to serve a one-year term on the Commission to allow for staggered terms among the membership.
(4)  Subject to the approval of the Supreme Court, the committee shall have the power to adopt and amend rules and regulations governing the manner in which it carries out its duties.
(5)  The Committee on Character and Fitness is charged with the responsibility of determining the age, character and fitness, education and general qualifications of those applicants for admission to the bar of the Commonwealth whose applications are referred to it by the Clerk of the Supreme Court. The Character and Fitness Committee is further charged with the duty of certifying to the Supreme Court persons who appear qualified to perform legal services as interns under Rule 2.540.
(6)  The Character and Fitness Committee, in determining the character and fitness of an applicant for admission to the bar of the Commonwealth, and in determining the character and fitness of a person seeking to perform legal services as an intern under Rule 2.540, may have such persons investigated by the National Conference of Bar Examiners or any other reputable investigative agency. Subject to the approval of the Supreme Court, the Character and Fitness Committee may compensate any person or agency making such investigation out of funds held for that purpose.
(7)  The Character and Fitness Committee shall submit to the Board of Bar Examiners the names and addresses of all applicants to take the examination who will be eligible upon approval from the standpoint of character and fitness and upon submission of the required recommendations of their law school deans. Said list shall be submitted no later than 30 days after the extended late deadline. At least ten days prior to each Bar examination the Character and Fitness Committee shall certify to the Secretary of the Board of Bar Examiners the names and addresses of all applicants who are qualified to take that Bar examination.
(8)  From time to time, the Character and Fitness Committee shall recommend to the Supreme Court admission to the bar without examination of applicants for such admission who qualify therefor under the provisions of SCR 2.090, 2.110, 2.111, and 2.112. 
(9)  The Character and Fitness Committee shall have the power to issue subpoenas and to assess costs as it shall determine necessary.
History
(Amended March 10, 1973; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended effective February 24, 1986; amended July 8, 1992, effective August 1, 1992; amended November 22, 1996, effective January 1, 1997; amended effective February 1, 2000; amended September 10, 2009, effective January 1, 2010; amended April 9, 2020, effective May 1, 2020; amended August 14, 2020, effective September 1, 2020.)
Annotations

Kentucky Law Journal.
Notes, The Kentucky Board of Bar Examiners' Character and Fitness Certification Questionnaire: Are Mental Health Inquiries a Violation of the Americans with Disabilities Act?, 84 Ky. L.J. 685 (1995-96).
Cited:  Sparks v. Character & Fitness Committee, 818 F.2d 541, 1987 U.S. App. LEXIS 6090 (6th Cir. 1987).
NOTES TO DECISIONS
1. Review of Advisory Opinion.
No provision is made in the Rules for a review of an advisory opinion made pursuant to subsection (3) of this Rule. Newsome v. Helman, 771 S.W.2d 47, 1989 Ky. LEXIS 46 (Ky. 1989).
Rule 2.041.  Immunity. [Deleted.]
Annotations

Compiler's Notes.
This rule (Adopted November 22, 1996, effective January 1, 1997) was deleted by Order of the Supreme Court of November 1, 2001, effective January 1, 2002. For present rule covering deleted subject matter, see Rule 2.009.
Rule 2.042.  Conditional admission, restoration and reinstatement.
Text
(1)  As a part of its certification process for all applicants, including applicants for restoration or reinstatement under SCR 3.500 or 3.510, the Character and Fitness Committee may require that an applicant enter into an agreement as a condition of his/her admission to the Bar. The conditions of admission, as determined by the Character and Fitness Committee, shall be set forth in a written agreement with specific terms and conditions. These terms and conditions shall be monitored by the Committee or its agents or designees.
(2)  Upon failure to comply with the terms and conditions of the agreement, the Committee may:
 	(a)  extend the term and impose additional condition(s).
 	(b)  recommend to the Court revocation of the license to practice law.
(3)  Additionally, in the event of failure to comply with the conditions of the agreement, or other conditions imposed by the Court upon admission, restoration or reinstatement, the Office of Bar Counsel may:
 	(a)  request that the Court extend the term and impose additional condition(s).
 	(b)  recommend to the Court revocation of the license to practice law.
(4)  All information relating to conditional admission of an applicant or an attorney shall remain confidential in accordance with SCR 2.008.
(5)  Any member whose license is revoked by the Court for failure to comply with the terms of a conditional admission agreement shall be deemed to have been subject to a disciplinary action and restoration or reinstatement shall be subject to the rules set forth in SCR 3.510.
History
(Adopted November 22, 1996, effective January 1, 1997; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended October 2, 2003, effective January 1, 2004; amended November 13, 2006, effective January 1, 2007.)
Annotations

NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Committee Decision Overruled.
1. In General.
Attorney fitness committee was entitled to require a bar applicant to enter into an agreement as a condition of his admission to the bar and permissibly required the attorney to do so after its review of his student debt status gave it cause for concern; too, the attorney's failure to abide by the agreement meant that the attorney fitness committee was entitled to recommend to the state supreme court that his license be revoked. Character & Fitness Comm. v. Jones, 62 S.W.3d 28, 2001 Ky. LEXIS 222 (Ky. 2001).
2. Committee Decision Overruled.
Court overruled the Committee's decision denying a re-applicant's request for admission to the practice of law in Kentucky, because the court found that the re-applicant was not intentionally deceptive in a civil suit wherein she had been injured and relied on others as to what had transpired, and she was found to have put her other problems behind her with regard to domestic abuse from a former boyfriend and alcohol abuse. The re-applicant was conditionally admitted to the practice of law in Kentucky. Strasser v. Character & Fitness Comm. of the Ky. Office of Bar Admissions, 160 S.W.3d 789, 2005 Ky. LEXIS 131 (Ky. 2005).
Rule 2.050.  Formal and informal hearings.
Text
In the event an area of concern appears, whether on the application or is discovered during the investigation process, the applicant may be requested to appear before one or more Committee member(s) for an informal hearing. Notice will be served on the applicant not less than fourteen days prior to said hearing.
At the discretion of the member(s) present at the informal hearing, a formal hearing before the full Committee may be required of the applicant. The applicant shall be given written notice of the date, time and place of said hearing not less than fourteen days prior to the hearing. The hearing shall be of record and the applicant may have counsel present and present testimony. The costs involved in this hearing shall be included with costs outlined in SCR 2.011.
At the time a formal hearing is requested, the applicant will be notified in writing that he/she may not sit for the bar examination unless a final decision is submitted by the Committee prior to the examination.
A written recommendation will be submitted by the Committee to the Court either recommending the applicant be certified from a character and fitness standpoint to sit for the bar examination or that the applicant be denied certification of character and fitness. The applicant shall be supplied a copy of the recommendation. If said recommendation results in denial of the applicant's certification to sit for the bar examination, the applicant has the right to appeal such decision, as noted in SCR 2.060.
History
(Adopted October 1, 1991, effective November 15, 1991; amended November 1, 2001, effective January 1, 2002.)
Rule 2.060.  Committee's decision as to eligibility.
Text
The decision of the Character and Fitness Committee as to the eligibility of an applicant for admission to the Bar of this state shall be final unless, on motion by the applicant filed within 30 days after notice of an adverse decision has been mailed to applicant's last known address, the Supreme Court upon review of the record overrules such decision.
History
(Amended March 10, 1973; amended October 18, 1977, effective January 1, 1978; amended effective February 1, 2000.)
Annotations

Cited:  McClaskey v. Character & Fitness Committee of Kentucky State Board of Bar Examiners, 563 S.W.2d 713, 1978 Ky. LEXIS 340 (Ky. 1978); Sparks v. Character & Fitness Committee, 818 F.2d 541, 1987 U.S. App. LEXIS 6090 (6th Cir. 1987).
NOTES TO DECISIONS

 	1. 	Review of Advisory Opinion.
 	2. 	Committee Decision Overruled.
1. Review of Advisory Opinion.
No provision is made in the Rules for a review of an advisory opinion made pursuant to subsection (3) of SCR 2.040. Newsome v. Helman, 771 S.W.2d 47, 1989 Ky. LEXIS 46 (Ky. 1989).
2. Committee Decision Overruled.
Court overruled the Committee's decision denying a re-applicant's request for admission to the practice of law in Kentucky, because the court found that the re-applicant was not intentionally deceptive in a civil suit wherein she had been injured and relied on others as to what had transpired, and she was found to have put her other problems behind her with regard to domestic abuse from a former boyfriend and alcohol abuse. The applicant was conditionally admitted to the practice of law in Kentucky. Strasser v. Character & Fitness Comm. of the Ky. Office of Bar Admissions, 160 S.W.3d 789, 2005 Ky. LEXIS 131 (Ky. 2005).
Rule 2.062.  Re-certification of character and fitness.
Text
Certification of character and fitness eligibility of the applicant shall be valid for a period of three years. An applicant whose certification of eligibility is granted three years or more from the date of the examination for which they are applying must apply for re-certification of character and fitness on a form provided by the Committee along with a fee of $200.00.
History
(Adopted July 8, 1992, effective August 1, 1992; amended November 22, 1996, effective November 1, 1997; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002.)
Annotations

Compiler's Notes.
Rule 2.062 is a modified version of former Rule 2.025.
Rule 2.070.  Legal education. [Deleted.]
Annotations

Compiler's Notes.
This rule (Amended March 10, 1973; amended October 18, 1977, effective January 1, 1978; amended August 31, 1981, effective November 1, 1981; amended effective July 5, 1985; amended effective July 1, 1987; amended October 1, 1991, effective November 15, 1991; amended September 22, 1995, effective November 1, 1995; amended effective February 1, 2000) was deleted by Order of the Supreme Court of November 1, 2001, effective January 1, 2002. For subject matter of former Rule 2.070, see Rule 2.014.
Rule 2.080.  Bar examinations.
Text
(1)  The Board of Bar Examiners shall examine such applicants as are certified to it as provided in SCR 2.040. The examination shall cover a period of two days and may cover the subjects and skills tested on the Uniform Bar Examination, as published on the website of the National Conference of Bar Examiners at www.ncbex.org.
(2)  Beginning with the February 2021 Bar Examination, the Board shall administer the Uniform Bar Examination (UBE) prepared by the National Conference of Bar Examiners and consisting of a written portion composed of the Multi-state Essay Examinations (MEE) and the Multi-state Performance Test (MPT), and the Multi-state Bar Examination (MBE).
(3)  The Board of Bar Examiners shall, thirty (30) days before each examination, report to the Supreme Court information regarding the examination, including, but not limited to, its location, number of applicants, special accommodations, and any other relevant information as determined by the Board. 
(4)  To pass the bar examination in Kentucky, an applicant must achieve a Uniform Bar Examination (UBE) total score equal to or greater than 266. In the calculating UBE total scores, the MEE is weighted 30%, the MPT is weighted 20%, and the MBE is weighted 50%. The National Conference of Bar Examiners will score the MBE, calculate scaled scores on the written portion by the methodology used for all UBE jurisdictions, and combine the scaled scores from the written portion and the MBE to produce UBE total scores. Applicants must sit for all portions of the bar examination in the same administration in order to qualify for admission in Kentucky and earn a portable UBE score that may be transferred to other UBE jurisdictions. Applicants who fail to earn the score required by the Board in five or fewer attempts on Kentucky Bar Examination, including attempts on the UBE taken in Kentucky or any other jurisdiction in February 2021 or after, shall not be permitted to sit for the Kentucky Bar Examination. 
(5)  For any applicant who completes his/her examination in written form, the Board of Bar Examiners at the beginning of the first session shall give each applicant a numbered envelope. The applicant shall write his/her name upon a slip of paper, seal the name in the envelope and return the envelope to the Secretary of the Board. All papers will then be signed by the applicant only with the number upon his/her envelope. When the applicant has completed answering the questions on any given subject, he/she shall deposit his/her written answers thereto with the Secretary of the Board.
(6)  For any applicant who completes his/her examination in written form, the papers containing the questions and answers given by the applicants to the written portion of the examination will be preserved by the Secretary of the Board for a period of one year from the time that the application for admission has passed upon by the Supreme Court, and longer if so ordered by the Court.
(7)  Upon recommendation of the Board of Bar Examiners, the Supreme Court may appoint qualified members of the bar, to be known as Bar Examination Graders, to assist the Examiners in the grading of examination papers. Persons so appointed shall hold those positions for terms of one year and until the appointment of their successors. 
History
(Amended March 6, 1974; amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended February 7, 1980, effective May 1, 1980; amended January 27, 1981, effective February 1, 1981; amended August 31, 1981, effective November 1, 1981; amended June 29, 1984, effective July 1, 1984; amended effective July 5, 1985; amended effective February 24, 1986; amended September 24, 1987, effective January 1, 1988; amended October 26, 1988, effective January 1, 1989; amended October 1, 1991, effective November 15, 1991; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended September 10, 2009, effective January 1, 2010; amended December 29, 2016, effective with the administration of the July 2017 Bar examination, scheduled for July 25-26, 2017; amended December 29, 2016, effective with the administration of the July 2019 Bar examination, scheduled for July 30-31, 2019; amended November 15, 2017, effective January 1, 2020; amended August 14, 2020, effective September 1, 2020.)
Annotations

Compiler's Notes.
Rule 2.080 is a modified version of former Rule 2.090. For subject matter of former Rule 2.080, see Rule 2.015.
NOTES TO DECISIONS
1. Time Limit.
Because an attorney received orders for deployment to Afghanistan before the attorney could take the Kentucky Bar examination, the three-year window in SCR 2.080(4) was waived allowing the attorney to transfer the Multistate Bar Exam scores from the attorney's 2002 examination to the July 2006 Kentucky Bar Examination. In re Siders, 199 S.W.3d 730, 2006 Ky. LEXIS 112 (Ky. 2006).
Rule 2.082.  Non-standard test accommodations.
Text
(1)  The bar examination shall be administered by the Bar Examining authority to all eligible applicants in a manner that is fair and equitable.
(2)  An applicant with a disability, who is eligible to take the Bar examination, may file an application for reasonable non-standard test accommodations. For the purpose of this rule disability shall be defined as a physical or mental impairment that (a) substantially limits one or more major life activities, (b) substantially limits the ability of an applicant to demonstrate, under standard test conditions, the skills, abilities and knowledge tested on the Kentucky Bar examination, (c) this applicant has a record of having, or (d) this applicant is regarded as having.
(3)  An application for Non-Standard Test Accommodations shall be submitted on a form approved by the Board. The application forms may be obtained from the Kentucky Office of Bar Admissions.
(4)  Individuals requesting non-standard test accommodations shall submit a complete Application for Non-Standard Test Accommodations, including all required supporting documentation by the filing deadlines prescribed in SCR 2.022(1).
(5)  The Bar examining authority shall make reasonable modification in the manner in which the examination is administered to an applicant with a disability whose application for non-standard test accommodations has been approved by the Board, while maintaining the security and integrity of the examination.
(6)  An emergency request for non-standard accommodations may be filed after the prescribed deadlines stated above if the applicant did not have the disability at the time of filing the application to take the Bar examination. Due to processing complexities, an emergency request may not be granted if (a) time constraints preclude the applicant from being able to provide necessary justification for the accommodations sought, or (b) there is insufficient time for the bar examining authority to properly evaluate the applicant's request or make the necessary arrangements for the non-standard test accommodations.
History
(Adopted November 22, 1996, effective January 1, 1997; amended November 1, 2001, effective January 1, 2002.)
Annotations

Compiler's Notes.
Rule 2.082 is a modified version of former Rule 2.091.
Rule 2.085.  Approval of certificate of admission to practice law.
Text
(1)  When an applicant has passed an examination as provided by Rule 2.080, the Board of Bar Examiners shall certify that fact to the Supreme Court together with a recommendation that the applicant be admitted to practice law. The Court may approve or disapprove the recommendations and, if approved, shall authorize the Clerk of the Court to issue a certificate of admission.
(2)  When the Character and Fitness Committee determines that an applicant is eligible for admission to the Kentucky Bar without examination as provided by Rule 2.110 or for admission by transferred Uniform Bar Examination (UBE) score as provided by Rule 2.090, the Committee's recommendation as provided for in Rule 2.040(6) shall be certified to the Supreme Court, and the recommendation for admission to the practice of law shall be considered as set forth in paragraph (1) of this rule. 
(3)  When the Supreme Court has granted approval for the issuance of a certificate of admission based upon the recommendation submitted under paragraph (1) or (2), the applicant must be admitted to the Kentucky Bar within two years of said date. If an applicant fails to be admitted within the two-year period, the applicant must make new application for admission. 
History
(Amended March 10, 1973; amended October 18, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended August 31, 1981, effective November 1, 1981; amended effective July 5, 1985; amended effective February 24, 1986; amended effective March 1, 1998; amended November 1, 2001, effective January 1, 2002; amended August 14, 2020, effective September 1, 2020.)
Annotations

Compiler's Notes.
Rule 2.085 is a modified version of former Rule 2.095.
Rule 2.090.  Admission by transferred Uniform Bar Examination score.
Text
(1)  A person who meets all requirements of subparagraphs (a) through (j) of paragraph 2 of this Rule may be admitted to the practice of law in Kentucky. 
(2)  The applicant shall submit evidence to the Kentucky Office of Bar Admissions that he or she:
 	(a)  has earned a UBE score 266 or higher in five or fewer attempts on the UBE taken in any jurisdiction;
 	(b)  earned the score required in subparagraph (2)(a) in an administration of the UBE that occurred within five years of the date of application for admission pursuant to this Rule; 
 	(c)  intends to engage in the practice of law in Kentucky as set out in SCR 2.013;
 	(d)  meets the educational requirements set out in SCR 2.014;
 	(e)  has achieved the required score on the Multistate Professional Responsibility Examination as set out SCR 2.015;
 	(f)  has successfully completed the Kentucky Law Component as set out in SCR 2.017; 
 	(g)  is a member in good standing in all jurisdictions where the applicant has been admitted;
 	(h)  is not currently subject to lawyer discipline or the subject of a pending disciplinary complaint or matter in any jurisdiction;
 	(i)  possesses the good character and fitness to practice law in Kentucky as determined by the Character and Fitness Committee; and
 	(j)  certifies that he or she has read, is familiar with, and will follow the Kentucky Rules of Professional Conduct.
(3)  The application for Admission by Transferred Uniform Bar Examination Score shall be filed with the Kentucky Office of Bar Admissions on a verified form approved by the Board. The application shall be accompanied by a nonrefundable fee of $875 for applicants whose UBE score was reported not more than 12 months before the application date, as measured from the date the score was released by the National Conference of Bar Examiners, and $1,200 for applicants whose UBE score was reported more than 12 months before the application date, along with written confirmation issued by the National Conference of Bar Examiners that the applicant has submitted a request for an Official UBE Transcript to be sent directly to Kentucky. An applicant shall file with the Character and Fitness Committee such other affidavits, certificates, documents and materials as shall be required to satisfy the Committee, pursuant to SCR 2.040, of the applicant's good moral character and fitness to be a member of the bar of this state.
(4)  The Kentucky Office of Bar Admissions shall begin accepting applications under this rule as of January 1, 2021.
History
(Adopted August 14, 2020, effective September 1, 2020.)
Annotations

Compiler's Notes.
This rule (Amended March 6, 1974; amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended February 7, 1980, effective May 1, 1980; amended January 27, 1981, effective February 1, 1981; amended August 31, 1981, effective November 1, 1981; amended June 29, 1984, effective July 1, 1984; amended effective July 5, 1985; amended effective February 24, 1986; amended September 24, 1987, effective January 1, 1988; amended October 26, 1988, effective January 1, 1989; amended October 1, 1991, effective November 15, 1991; amended effective February 1, 2000) was deleted by Order of the Supreme Court of November 1, 2001, effective January 1, 2002. For present rule covering deleted subject matter, see Rule 2.080.
Rule 2.091.  Special testing accommodations. [Deleted.]
Annotations

Compiler's Notes.
This rule (Adopted November 22, 1996, effective January 1, 1997) was deleted by Order of Supreme Court of November 1, 2001, effective January 1, 2002. For present rule covering deleted subject matter, see Rule 2.082.
Rule 2.095.  Approval of certificate of admission to practice law. [Deleted.]
Annotations

Compiler's Notes.
This rule (Amended March 10, 1973; amended October 18, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended August 31, 1981, effective November 1, 1981; amended effective July 5, 1985; amended effective February 24, 1986; amended effective March 1, 1998) was deleted by Order of Supreme Court of November 1, 2001, effective January 1, 2002.
Rule 2.100.  Requirement of admission to practice law — Prerequisites. [Deleted.]
Annotations

Compiler's Notes.
This rule (Adopted May 14, 1979, effective July 1, 1979; amended August 31, 1981, effective November 1, 1981; amended effective February 24, 1986; amended July 14, 1988, effective January 1, 1989; amended July 8, 1992, effective August 1, 1992; amended effective February 1, 2000) was deleted by Order of Supreme Court of November 1, 2001, effective January 1, 2002.
Rule 2.110.  Admission without examination.
Text
(1)  Any person who has been admitted to the highest Court of the District of Columbia or some sister state and who has been engaged in the active practice of law, in a state or jurisdiction which has reciprocity or comity with Kentucky, for five of the seven years next preceding the filing of an application may be admitted to the bar of this state without examination provided the applicant meets all requirements for admission to the bar under these Rules. Active engagement in the teaching of the law, full time at an American Bar Association accredited law school, shall be considered active engagement in the practice of law.
(2)  An attorney applying for admission under this Rule shall file with the Kentucky Office of Bar Admissions, on the form provided for application for admission, such information as shall be requested thereon accompanied by a fee of $1500.00, no part of which shall be refunded. An applicant shall file with the Character and Fitness Committee such other affidavits, certificates, documents and materials as shall be required to satisfy the Committee of the applicant's good moral character and fitness to be a member of the bar of this state. With respect to character and fitness, the Character and Fitness Committee shall process such applications pursuant to Rule 2.040.
(3)  Admission under this Rule shall be conditioned on the applicant establishing that the district or state from which the applicant applies and in which the applicant performs the major portion of his or her professional activities has rules or other provisions providing for admission without examination and by reciprocity or comity which are no more restrictive than the rules of this Commonwealth.
(4)  Notwithstanding the requirements stated above, if the applicant has practiced five of the last seven years in a jurisdiction that permits the admission without examination of attorneys from Kentucky, the Character & Fitness Committee may approve admission without examination under the same provisions that allow admission of Kentucky attorneys.
History
(Amended March 6, 1974; amended September 24, 1975; amended October 18, 1977, effective January 1, 1978; amended January 27, 1981, effective July 1, 1981; amended effective February 24, 1986; amended September 24, 1987, effective January 1, 1988; amended October 1, 1991, effective November 15, 1991; amended July 8, 1992, effective August 1, 1992; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended October 2, 2003, effective January 1, 2004; amended September 10, 2009, effective January 1, 2010; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018.)
Annotations

Cited: Bennett v. Character & Fitness Committee, 736 S.W.2d 322, 1987 Ky. LEXIS 245 (Ky. 1987).
NOTES TO DECISIONS

 	1. 	Active Practice of Law.
 	2. 	Legal Education.
 	3. 	Application for Admission Without Examination.
1. Active Practice of Law.
The active engagement in the teaching of law at Northern Kentucky University for five consecutive years immediately prior to the application to be admitted to the bar on motion satisfied the requirements of this rule, to engage in the active practice of law for five of the seven years next preceding application to be admitted to the bar in this state without examination. Sullivan v. Kentucky State Board of Bar Examiners, Character & Fitness Committee, 563 S.W.2d 713, 1978 Ky. LEXIS 339 (Ky. 1978).
2. Legal Education.
Where a petitioner, who was licensed to practice in the state of Indiana, filed an application for admission by motion to practice law in this state, the findings of the Indiana Supreme Court that the petitioner had graduated from an American Bar Association approved law school would be treated as conclusive of that issue. McClaskey v. Character & Fitness Committee of Kentucky State Board of Bar Examiners, 563 S.W.2d 713, 1978 Ky. LEXIS 340 (Ky. 1978).
3. Application for Admission Without Examination.
The attorney's application for admission without examination, which was filed before the elimination of the requirement of declaration to perform the major portion of professional activities in this state, would be reconsidered with no re-application necessary when the amended rules become effective on January 1, 1988. Bennett v. Character & Fitness Committee, 736 S.W.2d 322, 1987 Ky. LEXIS 245 (Ky. 1987).
Rule 2.111.  Limited certificate of admission to practice law.
Text
(1)  Every attorney not a member of the Bar of this Commonwealth who performs legal services in this Commonwealth solely for his/her employer, its parent, subsidiary, or affiliated entities, shall file with the Kentucky Office of Bar Admissions on a form provided, an application for limited certificate of admission to practice law in this Commonwealth. Such application shall be reviewed by the Character and Fitness Committee. If approved, a limited certificate of admission to practice law shall be granted, and shall be effective as of the date such application is approved, provided that the following prerequisites are satisfied.
 	(a)  The applicant must be admitted to practice in the highest court of another state or the District of Columbia, and be a member in good standing at the Bar of such court, or in such state, at the time of filing such application.
 	(b)  The attorney applying for limited certificate of admission to practice law shall sign a sworn statement certifying to the Court that:
 		(i)  He/she has completed the study of law in an accredited law school;
 		(ii)  He/she has been admitted to practice in the highest Court of another state or the District of Columbia;
 		(iii)  He/she is presently in good standing at the Bar of such Court, or such state;
 		(iv)  He/she will perform legal services in this Commonwealth solely for his employer, its parent, subsidiary, affiliated entities, or on a pro bono basis as permitted under paragraph (4)(c) below. 
 	(c)  A statement signed by a representative of such applicant’s employer stating that such applicant is an employee for such employer, and performs legal services in this Commonwealth for such employer, its parent, subsidiary, or affiliated entities, shall be filed with the application.
(2)  Such applicant shall pay to the Kentucky Office of Bar Admissions, at the time of submission of such application a fee of $1,500.00 and shall make payment of the current annual dues or fees to the Kentucky Bar Association, as authorized under SCR 3.040. 
(3)  Upon granting of such limited certificate of admission to practice law, and issuance of said limited certificate by the Clerk of the Supreme Court of Kentucky, such applicant shall be and shall remain, during the period the limited certificate of admission to practice law remains in effect, an active member of the Kentucky Bar Association, subject to all duties and obligations of members admitted under SCR 2.110, SCR 2.120, and SCR 3.661.
(4)  The only restrictions and limitations applicable to such membership in the Kentucky Bar Association and to such attorney's right to practice in this Commonwealth shall be:
 	(a)  Such attorney shall perform legal services in this Commonwealth solely for his employer, its parent, subsidiary, or affiliated entities, and shall not provide legal services in this Commonwealth, to any other individual or entity, except as permitted under paragraph (4)(c) below.
 	(b)  Such attorney shall not appear as attorney of record for his employer, its parent, subsidiary or affiliated entities, in any case or matter pending before the Courts of this Commonwealth, without first engaging an active member of the Association in good standing, admitted under SCR 2.120 or SCR 2.110 other than one admitted under a limited certificate of admission, as co-counsel, whose presence shall be necessary, when required by the Court, at all trials or other times specified by the Court. Nothing herein shall prevent such attorney from appearing on his/her own behalf or representing himself/herself in any case or matter to which he/she is a party, or appearing in the Small Claims Division of the District Court as otherwise provided in Rule 3.020. 
 	(c)  An attorney admitted with a limited practice certificate under this rule is authorized to donate legal services in Kentucky through: [i] a duly organized legal aid program offering pro bono representation to indigent individuals within the Commonwealth of Kentucky, or [ii] a local bar association legal pro bono program or initiative. No fee can be accepted by the attorney with a limited practice certificate for the rendering of any legal services in connection with items [i] and [ii] above. An attorney donating legal services under this rule is subject to all duties and obligations of members admitted under SCR 2.110, SCR 2.120 and 3.645.
(5)  The performance of legal services in this Commonwealth solely for such attorney's employer, its parent, subsidiary, affiliated entities, or in connection with a pro bono program contained in paragraph 4(c) following admission to the Kentucky Bar on a limited certificate shall be considered to be the active engagement in the practice of law for all purposes. 
(6)  The limited certificate of admission to practice law in this Commonwealth shall expire if such attorney is granted a certificate of admission to practice, or is admitted to the Bar of this Commonwealth under any other rule of this Court, or if such attorney ceases to be an employee for the employer or its parent, subsidiary, or affiliated entities, listed on such attorney’s application, whichever shall first occur; provided, however, that if such attorney, within thirty (30) days of ceasing to be an employee for the employer or its parent, subsidiary, or affiliated entities listed on such attorney’s application, becomes employed by another employer for which such attorney shall solely perform legal services, such attorney may maintain his admission under this Rule by promptly filing with the Clerk of the Supreme Court a statement to such effect, stating the date on which his prior employment ceased and his new employment commenced, identifying his new employer and reaffirming that he shall not provide legal services, in this Commonwealth, to any other individual or entity. In the event that the employment of an attorney admitted under this rule shall cease with no subsequent employment by a successor employer within thirty (30) days, such attorney shall promptly file with the Clerk of the Supreme Court a statement to such effect, stating the date that such employment ceased.
(7)  Except as specifically limited herein, the rules, rights and privileges governing the practice of law shall be applicable to an attorney admitted under this Rule.
History
(Adopted effective July 5, 1985; amended effective January 13, 1986; amended July 8, 1992, effective August 1, 1992; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended October 2, 2003, effective January 1, 2004; amended September 10, 2009, effective January 1, 2010; amended October 7, 2013, effective January 1, 2014; amended August 14, 2020, effective September 1, 2020.)
Rule 2.112.  Attorney participants in defender or legal services programs.
Text
(1)  Scope. This rule applies to an attorney who is not a member of the Bar of this Commonwealth but who, after having completed the study of law in a law school approved by the American Bar Association or by the Association of American Law Schools and having been admitted to practice in the highest Court of another state, wishes to become an employee of an organized public defender program, the office of a Commonwealth's Attorney or County Attorney, or an organized legal services program in this Commonwealth providing legal assistance to indigent persons. 
(2)  General rule. An attorney to whom this rule applies shall be admitted to practice before the Courts of this Commonwealth in all matters within the professional responsibility of an organized public defender program, the office of a Commonwealth's or County Attorney, or an organized legal services program which program is sponsored, approved or recognized by the Kentucky Bar Association. Admission to practice under this rule shall be limited to the matters specified in the preceding sentence. An application for admission to practice under this rule shall include or be accompanied by: 
 	(a)  A certificate of the highest Court or agency of any other state having jurisdiction over admission to the bar and the practice of law stating that the applicant is in good standing at the bar of such Court or in such state.
 	(b)  A statement signed by the Commonwealth's or County Attorney, or a representative of the public defender program or legal services program, that has employed the attorney, showing compliance with paragraph (1) of this rule. Any such statement shall also acknowledge the duty of the office or the program to notify the Clerk of the Supreme Court immediately whenever the attorney ceases to be an employee of such program. 
 	(c)  Such other affidavits or materials as shall be deemed necessary by the Character and Fitness Committee in order to satisfy the Committee of the applicant's moral character and fitness to practice before the Courts of this Commonwealth. 
 	(d)  Payment of a fee of $100.00 made payable to the Kentucky Office of Bar Admissions (cashier's or certified check or money order). 
(3)  Subscription and action.  The application for admission shall be subscribed to by a member of the Bar of this Commonwealth in good standing. If the application and related documents are in proper order and if the Character and Fitness Committee finds that the applicant has the moral character and fitness to practice before the Courts of this Commonwealth, the Clerk of the Supreme Court shall enter the name of the applicant upon the docket of persons specially admitted to the Bar of this Commonwealth subject to the restrictions of this rule and shall issue an appropriate certificate in evidence thereof.
(4)  Expiration of Admission.  When an attorney admitted under this rule ceases to be employed in the program or office for which limited admission was granted a representative of the public defender program or legal services program or office of Commonwealth's or County Attorney shall immediately and in writing, so notify the Clerk of the Supreme Court. Admission to practice under this rule shall expire after 18 months, or upon termination of the attorney's employment with the program or office, whichever shall first occur.
(5)  Rules governing the practice of law. Except for Rules 2.110 and 3.030(2), the Rules governing the practice of law shall be applicable to an attorney admitted under this rule. 
History
(Adopted May 29, 1979, effective June 1, 1979; amended effective February 24, 1986; amended September 7, 1994, effective October 1, 1994; amended effective March 1, 1998; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002; amended September 10, 2009, effective January 1, 2010; amended October 7, 2013, effective January 1, 2014.)
Rule 2.113.  Military Spouse Provisional Admission.
Text
(1)  Requirements. A person who meets all requirements of subparagraphs (a) through (m) of paragraph 2 of this Rule may, upon motion, be provisionally admitted to the practice of law in Kentucky.
(2)  Required Evidence. The applicant for provisional admission shall submit evidence satisfactory to the Kentucky Board of Bar Examiners that he or she:
 	(a)  has been admitted by examination to practice law before the court of last resort of any state or territory of the United States or of the District of Columbia;
 	(b)  holds a Juris Doctor degree from a law school accredited by the American Bar Association at the time of such applicant's graduation;
 	(c)  has achieved a passing score on the Multistate Professional Responsibility Examination as it is established in Kentucky at the time of application;
 	(d)  is currently an active member in good standing in the bar of at least one state or territory of the United States, or the District of Columbia, where the applicant is admitted to the unrestricted practice of law, and is a member in good standing in all jurisdictions where the applicant has been admitted;
 	(e)  is not currently subject to lawyer discipline or the subject of a pending disciplinary matter in any other jurisdiction;
 	(f)  possesses the good character and fitness to practice law in Kentucky;
 	(g)  is the dependent spouse of an active duty service member of the United States Uniformed Services as defined by the Department of Defense (or, for the Coast Guard when it is not operating as a service in the Navy, by the Department of Homeland Security) and that the service member is on military orders stationed in the Commonwealth of Kentucky;
 	(h)  is physically residing in Kentucky;
 	(i)  has submitted all requested character investigation information, in a manner and to the extent established by the Board of Bar Examiners, including all required supporting documents;
 	(j)  has never failed the Kentucky Bar Examination or failed to achieve a 266 on the Uniform Bar Examination at any time after Kentucky began administering it; 
 	(k)  has successfully completed the Kentucky Law Component as set out in SCR 2.017;
 	(l)  certifies that he or she has read and is familiar with the Kentucky Rules of Professional Conduct; and
 	(m)  has paid such fees as may be set by the Board of Bar Examiners to cover the costs of the character and fitness investigation and the processing of the application.
(3)  Issuance, Duration and Renewal. 
 	(a)  The Board of Bar Examiners having certified that all prerequisites have been complied with, the applicant for provisional admission shall, upon payment of applicable dues and completion of the other membership obligations, become an active member of the Kentucky Bar Association. An attorney provisionally admitted pursuant to this Rule shall be subject to the same membership obligations as other active members of the Kentucky Bar Association, and all legal services provided in Kentucky by a lawyer admitted pursuant to this Rule shall be deemed the practice of law and shall subject the attorney to all rules governing the practice of law in Kentucky, including the Kentucky Rules of Professional Conduct.
 	(b)  A provisional admission may be renewed by July 31 of each year, upon filing with the Kentucky Bar Association (i) a written request for renewal, and (ii) compliance with the membership obligations of the Rules of the Supreme Court of Kentucky applicable to active members of the Kentucky Bar Association. Provisional admission under this Rule may be renewed for no more than 4 times.
 	(c)  When the active duty service member is assigned to an unaccompanied or remote follow-on assignment and the attorney continues to physically reside in Kentucky, the provisional admission may be renewed until that unaccompanied or remote assignment ends, provided that the attorney complies with the other requirements for renewal.
(4)  Events of Termination. An attorney's provisional admission to practice law pursuant to this Rule shall immediately terminate and except as provided in subsection (i) of this rule, the attorney shall immediately cease all activities under this Rule upon the occurrence of any of the following:
 	(a)  The spouse's discharge, separation or retirement from active duty in the United States Uniformed Services, or the spouse's no longer being on military orders stationed in the Commonwealth of Kentucky, except as provided in section 3(c) of this Rule;
 	(b)  Failure to meet the annual licensing requirements of an active member of the Kentucky Bar Association;
 	(c)  The attorney no longer physically residing within the Commonwealth of Kentucky;
 	(d)  The attorney ceasing to be a dependent as defined by the Department of Defense (or, for the Coast Guard when it is not operating as a service in the Navy, by the Department of Homeland Security) on the spouse's official military orders;
 	(e)  The attorney being admitted to practice law in this Commonwealth under an admissions rule other than that of Provisional Admission;
 	(f)  The attorney received a failing score on the Kentucky Bar Examination or failed to achieve a 266 on the Uniform Bar Examination taken in any jurisdiction;
 	(g)  The attorney being suspended from the practice of law in Kentucky or in any other state;
 	(h)  Request by the attorney; or
 	(i)  Upon the occurrence of a terminating event the attorney may continue the work that commenced prior to the terminating event until new counsel is retained.
(5)  Notices Required. 
 	(a)  An attorney provisionally admitted under this Rule shall provide written notice to the Kentucky Bar Association of any Event of Termination within 30 days of the occurrence thereof.
 	(b)  Within 30 days of the occurrence of any Event of Termination, the attorney shall:
 		(i)  provide written notice to all his or her clients that he or she can no longer represent such clients and furnish proof to the Executive Director of the Kentucky Bar Association within 60 days of such notification; and
 		(ii)  file in each matter pending before any court or tribunal in this Commonwealth a notice that the attorney will no longer be involved in the matter, which shall include the substitution of the Local Counsel, or such other attorney licensed to practice law in Kentucky selected by the client, as counsel in the place of the provisionally admitted attorney.
(6)  Benefits and Responsibilities. An attorney provisionally admitted under this Rule shall be entitled to the benefits and be subject to all responsibilities and obligations of active members of the Kentucky Bar Association, and shall be subject to the jurisdiction of the courts and agencies of the Commonwealth of Kentucky and to the Kentucky Bar Association with respect to the laws and rules of this Commonwealth governing the conduct and discipline of attorneys to the same extent as an active member of the Kentucky Bar Association.
History
(Adopted November 3, 2015, effective January 1, 2016; amended August 14, 2020, effective September 1, 2020.)
Rule 2.115.  Qualification, compensation, expenses, and assistants of Board of Bar Examiners and Committee on Character and Fitness. [Deleted.]
Annotations

Compiler's Notes.
This rule (Amended march 10, 1973; amended October 18, 1977, effective January 1, 1978) was deleted by Order of the Supreme Court of November 1, 2001, effective January 1, 2002. For present rule covering deleted subject matter, see Rule 2.007.
Rule 2.120.  Administration of Oath and Issuance of Certificate of Admission to Practice Law
Text
An applicant approved for admission under SCR 2.085, 2.090, 2.110, 2.111 or  2.112 must apply for and be granted a certificate of admission prior to engaging in the practice of law in this state. As prerequisites for the issuance of such a certificate an applicant shall pay the current annual dues or fees of the Kentucky Bar Association authorized under SCR 3.040, and  a final fee of fifty dollars ($50.00) to the Kentucky Office of Bar Admissions, and shall be administered the Constitutional Oath of Office either by a Justice of the Supreme Court or by the Clerk of the Supreme Court. Upon completion of the prerequisites, the Clerk shall deliver to the applicant a Certificate of Admission on a form approved by the Court, and the issuance of the certificate shall be duly recorded by the Clerk.
History
(Adopted effective February 24, 1986; amended November 1, 2001, effective January 1, 2002; amended September 10, 2009, effective January 1, 2010; amended January 18, 2012, effective March 1, 2012; amended August 14, 2020, effective September 1, 2020.)
Annotations

Compiler's Notes.
For present rule covering subject matter of former Rule 2.120, see Rule 2.008.
NOTES TO DECISIONS
1. Administration of Oath.
Where an assistant county attorney who recently passed the bar was out of the country when the formal swearing-in ceremony was held and where he was sworn in by a circuit judge upon his return, the fact that he was not sworn in by a justice of state supreme court or the clerk of that court as mandated by SCR 2.120 did not mean that defendant was entitled to a reversal of his conviction because the manner in which counsel took the oath had no effect upon his trial performance or the evidence presented and because the jurys' verdict was not affected thereby. Moorman v. Commonwealth, 325 S.W.3d 325,  2010 Ky. LEXIS 273 (Ky. 2010).
Rule 2.300.  Reinstatement of persons to practice law scope and purpose of reinstatement guidelines.
Text
The guidelines set forth in SCR 2.300 apply to  applications for reinstatement filed by any person who has been suspended from the practice of law, who seeks reinstatement under the provisions of SCR 3.510, and  whose application is referred by the Kentucky Bar Association to the Office of Bar Admissions, Character and Fitness Committee, or to petitions for restoration filed by any person who has been transferred to disability inactive status pursuant to SCR 3.030.
These guidelines have been formulated to govern the manner in which Reinstatement Applications are processed so that all parties, including the public at large, are insured that a systematic and thorough character and fitness investigation is conducted and applicants are assured that their applications are addressed in a timely and procedurally consistent manner.
 	(1)  Initial Reinstatement Application Process: 
 		(a)  The initial forms necessary to apply for reinstatement may be obtained from the Kentucky Bar Association. Completed applications for reinstatement, along with the necessary fees, must be delivered or mailed to the Kentucky Bar Association in accordance with SCR 3.500 and SCR 3.510.
 		(b)  Any applicant for reinstatement who is a member of the bar in any other jurisdiction must provide, along with the application, a statement from the disciplinary authority of each jurisdiction listing any complaint or charge that has been filed against the applicant and its disposition. Reciprocal discipline, based on a Kentucky disciplinary order, shall also be disclosed.
 		(c)  Any applicant who is permanently disbarred in another jurisdiction is not eligible to apply for reinstatement in Kentucky.
 		(d)  Upon receipt of a complete application for reinstatement and payment of necessary fees by an applicant who has been suspended more than one hundred eighty (180) days (and in some cases where the suspension has been less than one hundred eighty (180) days) the Kentucky Bar Association will refer the application to the Kentucky Office of Bar Admissions, Character and Fitness Committee for investigation, for a hearing, if necessary, and for a formal recommendation regarding the disposition of the application in accordance with SCR 3.500, SCR 3.505, and SCR 3.510.
 		(e)  Upon receipt of a Reinstatement Application from the Kentucky Bar Association, the Kentucky Office of Bar Admissions, Character and Fitness Committee will instruct the applicant to electronically file a Character and Fitness Certification for Reinstatement Form in accordance with the instructions contained on it from the Office of Bar Admissions website, www.kyoba.org.
 		(f)  The submission of an incomplete application or the failure of an applicant to submit necessary documentation and/or fees will delay the Character and Fitness Committee's ability to render a timely recommendation. Failure of an applicant to submit the application for admission to the Bar within thirty (30) days or failure of an applicant to perfect an application within thirty (30) days of the date a notice of deficiency is sent to the applicant by the Committee may result in an unfavorable recommendation.
 	(2)  Investigative Process: Upon receipt of a fully complete application the Character and Fitness Committee will immediately begin the necessary investigatory process, which may or may not involve the use of independent investigators. During this initial investigative period the applicant will be notified that he/she has sixty (60) days to obtain and submit any additional evidence he/she wants considered. The initial sixty (60) day period may be extended upon proper justification being submitted to the Committee in a written request by the applicant.
 	(3)  Informal Hearings: At the conclusion of the investigative period a member of the Character and Fitness Committee, may elect to conduct an informal hearing in an effort to clarify or narrow issues. The informal hearing proceeding shall not be stenographically reported and sworn testimony shall not be taken.
The applicant shall be given written notice of the date, time and place of any informal hearing. Notice shall be given no less than fourteen days before the hearing. Failure of the Applicant to fully cooperate with and participate in the informal hearing process shall be a basis for an unfavorable recommendation regarding the application for readmission.
 	(4)  Formal Hearings: 
 		(a)  At the conclusion of the investigative period, and following the informal hearing, if one is held, the applicant and Kentucky Bar Association Counsel will be given a right to request a formal hearing before the Committee pursuant to SCR 3.505(3). If a formal hearing is not requested, the Committee may elect to hold a hearing or act upon the evidence of record and issue a decision within sixty (60) days of the day the parties decline a formal hearing.
 		(b)  If the applicant or Bar Counsel requests a formal hearing then such a hearing will be held within sixty (60) days of the request. Notice of the hearing date will be served on the parties not less than fourteen days before said hearing. The hearing shall be of record and the applicant may have counsel present and present testimony. The costs involved in this hearing shall be included with costs outlined in SCR 2.040(7) and will be paid by the applicant.
 		(c)  The Character and Fitness Committee shall, at the hearing, inquire fully into all matters at issue, and shall not be bound by common law or statutory rules of evidence, or by technical or formal rules of procedure. The Committee shall receive into evidence the testimony of the witnesses and parties, the evidence of record, and such additional evidence as may be submitted. However, the Committee may entertain the objections of any party to the evidence submitted under this section.
 		(d)  The conduct of the hearings and the order in which allegations and evidence shall be presented shall be within the discretion of the Character and Fitness Committee.
 	(5)  Formal Recommendation: Following the Formal Hearing if there are material factual disputes, the Character and Fitness Committee must resolve them by making findings of fact. Such findings of fact must be supported by the existence or absence of clear and convincing evidence. Such findings will be set forth in a formal recommendation. A formal recommendation will be issued within 60 days of the date of receipt of the hearing transcript.
 	(6)  Burden of Proof: While the burden of proof in a disciplinary proceeding rests with the KBA, in reinstatement cases the applicant has the burden of proving by clear and convincing evidence that he/she possesses the requisite character, fitness and moral qualification for re-admission to the practice of law. (SCR 3.330) Issues that will be considered include, but are not limited to, the following:
 		(a)  Whether the applicant has presented clear and convincing evidence that he/she has complied with every term of the order of suspension or disbarment.
 		(b)  Whether the applicant has presented clear and convincing evidence that his/her conduct while under suspension shows that he/she is worthy of the trust and confidence of the public.
 		(c)  Whether the applicant has presented clear and convincing evidence that he/she possesses sufficient professional capabilities to serve the public as a lawyer.
 		(d)  Whether the applicant has presented clear and convincing evidence that he/she presently exhibits good moral character.
 		(e)  Whether the applicant has presented clear and convincing evidence that he/she appreciates the wrongfulness of his/her prior misconduct, that he/she has manifest contrition for his/her prior professional misconduct, and has rehabilitated himself/herself from past derelictions.
Failure to meet any of these criteria may constitute a sufficient basis for denial of a petitioner's application.
 	(7)  Presumptions and Weight of Evidence: A petitioner for reinstatement will be held to a substantially more rigorous standard than a first-time applicant for an initial admission to the Bar. The prior determination that he/she engaged in professional misconduct continues to be evidence against him or her and the proof presented must be sufficient to overcome that prior adverse judgment.
Among the considerations to be weighed are:
The nature of the misconduct for which the applicant was suspended or disbarred.
The applicant's conception of the serious nature of his or her act.
The applicant's sense of wrongdoing.
The applicant's previous and subsequent conduct and attitude toward the courts and the practice, including the element of time elapsed since disbarment.
The applicant's candor in dealing with the Character and Fitness Committee.
The relevant knowledge of witnesses called by the applicant.
History
(Adopted effective February 1, 2000; amended September 10, 2009, effective January 1, 2010; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018; amended April 9, 2020, effective May 1, 2020.)
Annotations

Northern Kentucky Law Review.
Development of the Law Governing Reinstatement to Legal Practice in Kentucky, 29 N. Ky. L. Rev. 321 (2002).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Reinstatement Application Denied.
 	3. 	Reinstatement Application Granted.
1. In General.
Conditioned upon his continuing participation in a lawyers' assistance program, an attorney who had been suspended from the bar because of a drug conviction was reinstated. He had complied with the terms of his suspension order and continuing legal education requirements, exhibited remorse and acceptance of responsibility, attended Narcotics Anonymous meetings, counseled others, and been sober since February 2002. Jones v. Ky. Bar Ass'n, 203 S.W.3d 132, 2006 Ky. LEXIS 258 (Ky. 2006).
Disbarred attorney was denied reinstatement to practice law under SCR 3.510(3) because, although he had complied with a prior suspension order, he failed to show by clear and convincing evidence that he possessed the requisite qualifications under SCR 2.300(6) where he failed to provide restitution to former clients. Scholl v. Ky. Bar Ass'n, 213 S.W.3d 687, 2007 Ky. LEXIS 25 (Ky. 2007).
Attorney was restored to the practice of law in the Commonwealth because he met his burden for reinstatement pursuant to SCR 2.300(6) when the record appeared to support the attorney's argument that his divorce caused the breakdown that led to his suspension, and the record did not indicate that the attorney's misconduct was part of any pattern of wrongful activity extending for an indefinite period of time; the attorney's remorse for and recognition of his misconduct was strongly supported by the testimony of fellow attorneys, former and current judges, and two mental health professionals, during his suspension, the attorney complied with the orders of the supreme court and showed candor towards all reviewing authorities, and the attorney made a sincere effort to address the cause of his breakdown and resolve those issues during his absence from practice. James v. Ky. Bar Ass'n, 275 S.W.3d 694, 2009 Ky. LEXIS 14 (Ky. 2009).
2. Reinstatement Application Denied.
Where an attorney was allowed to resign from the State Bar after pleading guilty to federal charges of mail fraud and transporting stolen money across state lines in 1986 and where the attorney, more than 20 years later, applied for reinstatement, his application was denied because the attorney failed to demonstrate exemplary conduct since disbarment; most troubling were his violations of the prohibition against engaging in the practice of law or holding himself out to be an attorney during his disbarment, his lack of candor especially in regard to alcohol abuse and violent behavior, and his failure to take full responsibility for his criminal and professional misconduct. Because the attorney failed to demonstrate that he currently possessed the requisite moral character to practice law and engender public trust and confidence and because the attorney did not show sufficient appreciation for the wrongfulness of his criminal misconduct, contrition for such misconduct, or rehabilitation, he was not eligible for reinstatement to practice law in the Commonwealth of Kentucky. Burns v. Ky. Bar Ass'n, 318 S.W.3d 591,  2010 Ky. LEXIS 186 (Ky. 2010).
Disbarred attorney was not entitled to reinstatement because, inter alia, the attorney did not overcome the prior judgment of disbarment, under SCR 2.300(7), as the attorney did not fully acknowledge or take responsibility for the attorney's misconduct. Doan v. Ky. Bar Ass'n, 423 S.W.3d 191, 2014 Ky. LEXIS 15 (Ky. 2014).
3. Reinstatement Application Granted.
Although the Board of Governors of the Kentucky Bar Association recommended disapproval of the attorney's reinstatement to the practice of law, the supreme court agreed with the recommendation of the Character and Fitness Committee of the Kentucky Office of Bar Admissions of reinstatement as it found overall compliance with SCR 2.300(6). Deters v. Ky. Bar Ass'n, 408 S.W.3d 71, 2012 Ky. LEXIS 98 (Ky. 2012).
Rule 2.540.  Limited student practice.
Text
Any student who has successfully completed two-thirds of the academic hour requirement for the first degree in law at an approved law school and is participating in a law school sponsored clinic, intern, extern, or public service program may provide legal services to, and may appear in any proceeding in any court of this state on behalf of any person financially unable to employ counsel, or, on behalf of the Commonwealth or the United States' Attorney; and any student who has successfully completed two-thirds of the academic hour requirements for the first degree in law may provide legal advice, counseling and negotiation services to a college or university student, regardless of that student's financial status, pursuant to an approved law school clinical program provided:
 	(a)  Such student is providing such services to, or appearing in such proceeding on behalf of, a person assigned to the student through a clinic, intern, extern, or public service program operated by an approved law school under the direction of a full or part time law school director.
 	(b)  Such student makes application to the Character and Fitness Committee of the Kentucky Office of Bar Admissions, on a form approved by the Committee and accompanied by a $25.00 processing fee to cover costs. The Committee reviews and approves applications for students who appear to be qualified to perform legal services as interns and certifies this to the Supreme Court.
 	(c)  The Chief Justice of the Supreme Court of Kentucky, the dean of the student's law school, and the director of the law school program in which such student is participating, have filed written approval of such student with the clerk of the Supreme Court, the clerk of the courts before which the student is to appear, and the clerk of the circuit court in the county wherein the student's law school is located.
 	(d)  A member in good standing of the bar of this state personally supervises all activities of the student in each case, with the exception that the student may consult with the client or potential clients, but may not advise, negotiate or appear alone in administrative proceedings or in the courts of this state in civil or criminal matters without personal appearance and supervision by a member in good standing of the bar of this state, and as otherwise provided in this Rule.
In all criminal cases involving crime for which the defendant may be punished by a fine of more than $500.00 or by confinement for more than twelve months, personal supervision of the activities of the student requires that a member in good standing of the bar of this state be present for all proceedings which take place before a judge.
In the defense of any criminal case which involves a crime for which the defendant may be punished by a fine of more than $500.00 or by confinement for more than twelve months, and which is to be prosecuted in a county not having a formal public defender program, the attorney who is to supervise the student must be appointed by the judge of the court before whom the cause is pending.
No student authorized to perform legal services under this Rule shall ask for or receive any compensation or remuneration of any kind for the services. This Rule does not prevent a law school from awarding scholarships or fellowships to a law student authorized to perform legal services under this Rule.
Unless earlier revoked, approval to perform legal services under this Rule shall be effective until the Monday following the distribution of results of the first bar examination for which an approved law graduate could be admitted to practice under the Rules of the Court.
Any student authorized to perform legal services under this Rule must subscribe to the following oath.
OATH OF LEGAL INTERN UNDER STUDENT PRACTICE RULE
I,  _____________________________________ , do solemnly swear that I will, as a Legal Intern, support and defend the Constitution of the United States and the Constitution of the State of Kentucky; that cognizant of the trust placed in me and the responsibility it carries, I will conduct myself in all matters to the extent given me as an officer of the court with the utmost fidelity toward the court and all persons whose affairs are in any way entrusted to me; that I will neither take part in deception of the court, nor allow deception to take place, and should any be practiced will inform the court; that I will accept no remuneration for services performed as a Legal Intern except those specifically provided by the Rules of the Supreme Court; that I subscribe to and will abide by the Rules of Professional Conduct as adopted by the Supreme Court of Kentucky; and that I will so exercise these privileges given me that it may be alike useful in the service of justice and in my preparation to assume full responsibility later as a member of the bar.
History
(Renumbered from RCA (now SCR) 3.540; effective March 23, 1973; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended June 8, 1978, effective July 1, 1978; amended September 7, 1994, effective October 1, 1994; amended effective March 1, 1998; amended effective February 1, 2000; amended November 3, 2015, effective January 1, 2016.)
Annotations

Kentucky Bench & Bar.
Supreme Court of Kentucky Opinion on KBA E-266, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 30.
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 Preamble: A Lawyer's Responsibilities 
 Scope 
 TERMINOLOGY 
 COUNSELOR 
 ADVOCATE 
 TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS 
 LAW FIRMS AND ASSOCIATIONS 
 PUBLIC SERVICE 
 INFORMATION ABOUT LEGAL SERVICES APPLICABILITY 
 MAINTAINING THE INTEGRITY OF THE PROFESSION 
 KENTUCKY LAWYER ASSISTANCE PROGRAM (KYLAP) 
Rule 3.010.  General definitions.
Text
As used throughout this Rule 3, the following definitions shall apply unless the context clearly requires a different meaning:
“Association” is the Kentucky Bar Association.
“Attorney” is a person licensed or authorized to practice law.
“Board” is the Board of Governors of the Association.
“Bylaws” means the bylaws of the Association.
“Charge” means the pleading by which the Association charges an attorney with unprofessional conduct.
“Circuit clerk” is the clerk of the court of respondent's present or last known residence.
“Clerk” is the Clerk of the Supreme Court of Kentucky.
“Committee” means the Committee on Character and Fitness defined in Rule 2.040.
“Complainant” means the party who causes to be initiated an investigation of an attorney, or who causes to be initiated a proceeding under Rule 3.160. The complainant may be a person or entity.
“Court” is the Supreme Court of Kentucky.
“Director” is the Director of the Association.
“District” means a prescribed geographical and political area of the state.
“Governor” is an elected member of the board.
“Law student” means any person enrolled in an approved law school who has successfully completed the first year therein.
“Member” means an attorney in good standing as required by the rules of the court.
“Officer” means a member elected or appointed pursuant to the rules.
“President” is the President of the Association.
“President-Elect” is the President-Elect of the Association.
“Registrar” is the Registrar of the Association.
“Respondent” is an attorney against whom a charge is filed.
“Rules” are the rules of the Court.
“Section” means a body of members actively interested in and promoting improvements in a particular branch of law.
“Time” is computed as under the Rules of Civil Procedure.
“Treasurer” is the treasurer of the Association.
“Trial commissioner” means the commissioner appointed pursuant to the provisions of Rule 3.230 and other rules governing disciplinary procedures.
“Vice-President” is the Vice-President of the Association.
History
(Amended October 14, 1977, effective January 1, 1978; amended June 8, 1978, effective July 1, 1978; amended January 21, 1982, effective April 1, 1982; amended August 6, 1990, effective September 15, 1990; amended October 2, 2003, effective January 1, 2004; amended October 18, 2005, effective January 1, 2006.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Gaetke and Casey, 70 Ky. L.J. 325 (1981-82).
Cited:  Kentucky Bar Asso. v. Hardesty, 775 S.W.2d 87, 1989 Ky. LEXIS 57 (Ky. 1989).
Rule 3.020.  Practice of law defined.
Text
The practice of law is any service rendered involving legal knowledge or legal advice, whether of representation, counsel or advocacy in or out of court, rendered in respect to the rights, duties, obligations, liabilities, or business relations of one requiring the services. But nothing herein shall prevent any natural person not holding himself out as a practicing attorney from drawing any instrument to which he is a party without consideration unto himself therefor. An appearance in the Small Claims Division of the District Court by a person who is an officer of or who is regularly employed in a managerial capacity by a corporation or partnership which is a party to the litigation in which the appearance is made shall not be considered as unauthorized practice of law.
History
(Amended October 23, 1978, effective November 1, 1978.)
Annotations

Kentucky Bench & Bar.
Advisory Opinions, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 26.
Supreme Court of Kentucky Opinion on KBA E-266, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 30.
Underwood, Advisory Ethics Opinion, Vol. 59, No. 1, Winter 1995, Ky. Bench & Bar 50.
Underwood, Advisory Ethics Opinion, Vol. 59, No. 3, Summer 1995, Ky. Bench & Bar 53.
Northern Kentucky Law Review.
Kentucky Law Survey: Education, 29 N. Ky. L. Rev. 115 (2002).
Administrative Adjudication in Kentucky: Ethics and Unauthorized Practice Considerations, 29 N. Ky. L. Rev. 359 (2002).
Opinions of Attorney General. County court clerk was engaged in the unauthorized practice of law by filling in blanks of forms for probating a will and for letters of administration. OAG 72-39.
The sole stockholder of a corporation cannot represent the corporation in a court of law, since that would constitute the unlawful practice of law. OAG 72-156.
As a general principle the preparation and filing of partial and final settlements of an estate by a nonlawyer fiduciary would constitute the unauthorized practice of law as provided by KRS 395.145, unless the fiduciary comes within the exception to this rule by having a beneficial interest in the corpus of the estate and acting without consideration for his services. OAG 73-80.
A notary who is not a lawyer may not prepare any legal documents unless he is a party to such instrument and does not charge a fee, otherwise he would be in contempt of court for the unauthorized practice of law. OAG 75-530.
An attorney at law may but is not required to appear in small claims court on behalf of a corporation; however, any person appearing for a corporation in the small claims division of the district court who is not an attorney must be an officer of, or regularly employed in a managerial capacity by, the corporation which is a party to the litigation. OAG 80-572.
Because the Board of Claims is a legal tribunal, albeit administrative, empowered by statute to determine questions of negligence involving agents and employees of the commonwealth, and since a corporation is not permitted either by statute or by application of SCR Rule 3.020 to have lay representation before an administrative body, a corporation cannot be represented by a layperson at any stage of a proceeding before the Board of Claims but must have legal counsel licensed to practice law in the commonwealth. OAG 89-6.
Cited:  Kentucky Bar Asso. v. Reed, 623 S.W.2d 228, 1981 Ky. LEXIS 284 (Ky. 1981); Jones v. Kentucky Bar Asso., 708 S.W.2d 637, 1986 Ky. LEXIS 264 (Ky. 1986); Wahl v. Kentucky Bar Asso., 759 S.W.2d 818, 1988 Ky. LEXIS 74 (Ky. 1988); Combs v. Kentucky Bar Asso., 763 S.W.2d 125, 1989 Ky. LEXIS 9 (Ky. 1989); Cox v. Kentucky Bar Asso., 765 S.W.2d 23, 1989 Ky. LEXIS 11 (Ky. 1989); Martin v. Kentucky Bar Assoc., 775 S.W.2d 519, 1989 Ky. LEXIS 64 (Ky. 1989); Baldridge v. Kentucky Bar Asso., 781 S.W.2d 516, 1989 Ky. LEXIS 118 (Ky. 1989); Henson v. Kentucky Bar Asso., 779 S.W.2d 200, 1989 Ky. LEXIS 94 (Ky. 1989); Hayes v. Kentucky Bar Ass'n, 790 S.W.2d 237, 1990 Ky. LEXIS 51 (Ky. 1990); Kentucky Bar Ass'n v. Bailiff, 794 S.W.2d 638, 1990 Ky. LEXIS 79 (Ky. 1990); Dixon v. Kentucky Bar Ass'n, 806 S.W.2d 635, 1991 Ky. LEXIS 15 (Ky. 1991); Bryant v. Kentucky Bar Ass'n, 812 S.W.2d 497, 1991 Ky. LEXIS 98 (Ky. 1991); Brown v. Kentucky Bar Ass'n, 834 S.W.2d 684, 1992 Ky. LEXIS 156 (Ky. 1992); Nunley v. Kentucky Bar Ass'n, 890 S.W.2d 290, 1994 Ky. LEXIS 147 (Ky. 1994); Kentucky Bar Ass'n v. Kennedy, 899 S.W.2d 90, 1995 Ky. LEXIS 69 (Ky. 1995); Kentucky Bar Ass'n v. Brown, 906 S.W.2d 360, 1995 Ky. LEXIS 103 (Ky. 1995); Kentucky Bar Ass'n v. Berkebile, 966 S.W.2d 959, 1998 Ky. LEXIS 51 (Ky. 1998).
NOTES TO DECISIONS

 	1. 	Constitutionality.
 	2. 	Persons Entitled to Practice.
 	3. 	Unauthorized Practice of Law.
 		4. 	— Defined.
 	5. 	Property Right.
 	6. 	Injunction to Prevent.
 	7. 	Deeds.
 	8. 	Wills.
 	9. 	Contracts for Sale of Realty.
 	10. 	Title Examination.
 	11. 	Probate Papers.
 	12. 	Petitions to Board of Tax Appeals.
 	13. 	Corporations.
 	14. 	Equal Protection.
 	15. 	Trust Companies.
 	16. 	Savings and Loan Associations.
 	17. 	Party to Instrument.
 	18. 	Mortgages.
 	19. 	Bill Collection.
 	20. 	Bankruptcy.
1. Constitutionality.
A party is not deprived of his constitutional rights where in cases of unauthorized practice of law the court acts as prosecutor, judge and jury. Kentucky State Bar Asso. v. Tussey, 476 S.W.2d 177, 1972 Ky. LEXIS 376 (Ky. 1972).
2. Persons Entitled to Practice.
Only persons who meet the educational and character requirements of the Supreme Court of Kentucky and who, by virtue of admission to the Bar, are officers of the Court and subject to discipline thereby, may practice law; the sole exception is the person acting in his own behalf. May v. Coleman, 945 S.W.2d 426, 1997 Ky. LEXIS 63 (Ky. 1997).
3. Unauthorized Practice of Law.
Finding no compelling reason to overrule 50 years of legal precedent which recognizes the principles outlined in the 15-year-old Unauthorized Practice of Law Opinion U-36, the court refused to exercise its general supervisory authority per Ky. Const., § 116 and review U-36, which proscribes the use, by insurance companies, of salaried attorneys to provide defense services under the insurers' policies of insurance. American Ins. Ass'n v. Kentucky Bar Ass'n, 917 S.W.2d 568, 1996 Ky. LEXIS 22 (Ky. 1996).
A judge who resigned after violating SCR 3.130-8.3(b) may not practice law in Kentucky until the court orders his reinstatement into the KBA, application for which may not be filed for five years after entry of the order allowing resignation. Huffman v. Kentucky Bar Ass'n, 954 S.W.2d 321, 1997 Ky. LEXIS 131 (Ky. 1997).
Because a suspended attorney had never been readmitted to the practice of law, and because the attorney's corporate duties included supervising the work of in-house attorneys and working with outside counsel, the attorney was suspended for one year for practicing law without a license in violation of SCR 3.020, 3.130-5.5(a), and  3.130-3.4(c). Hipwell v. Ky. Bar Ass'n, 267 S.W.3d 682, 2008 Ky. LEXIS 277 (Ky. 2008).
Respondent's advertising of respondent's legal self help business under the “Attorneys” heading in the telephone directory and on the cover magnet, as well as the description of respondent's services within the advertisements, created the misleading impression that respondent was providing legal services in the capacity of an attorney. Ky. Bar Ass'n v. Brooks, 325 S.W.3d 283, 2010 Ky. LEXIS 241 (Ky. 2010).
4. — Defined.
A person is guilty of the unlawful practice of law when, without a license issued by the Supreme Court of Kentucky, he or she engages in the practice of law, as defined in this section. In re Lyvers, 179 B.R. 837, 1995 Bankr. LEXIS 347 (Bankr. W.D. Ky. 1995).
Resident was not engaged in the unauthorized practice of law as his actions in requesting the records and in suing for their disclosure did not cross the line into practicing law, SCR 3.020. Taylor v. Barlow, 378 S.W.3d 322, 2012 Ky. App. LEXIS 170 (Ky. Ct. App. 2012).
5. Property Right.
An acquired right to practice law vests the holder with a property right which he may protect against an intruder into the profession who has not likewise acquired a similar right. Hobson v. Kentucky Trust Co., 303 Ky. 493, 197 S.W.2d 454, 1946 Ky. LEXIS 843 (Ky. 1946), overruled, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964), overruled in part, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964).
6. Injunction to Prevent.
The proper remedy to prevent unlicensed persons from practicing law was an injunction, notwithstanding the offender might have been punished by criminal penalties or contempt proceedings. Hobson v. Kentucky Trust Co., 303 Ky. 493, 197 S.W.2d 454, 1946 Ky. LEXIS 843 (Ky. 1946), overruled, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964), overruled in part, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964).
7. Deeds.
Under this rule, a notary public who had prepared deeds to which he was not a party was engaged in the practice of law. Hargett Vlake, 305 S.W.2d 523, 1957 Ky. LEXIS 313 (Ky. 1957).
8. Wills.
Person who was not a licensed attorney was guilty of unauthorized practice of law when he prepared wills for certain individuals. Kentucky State Bar Asso. v. Holland, 411 S.W.2d 674, 1967 Ky. LEXIS 481 (Ky. 1967).
9. Contracts for Sale of Realty.
Where a layman prepared a contract relating to the sale of realty, to which he was not a party and was paid by both contracting parties, he was guilty of contempt and his future practice of law was enjoined. Kentucky State Bar Asso. v. Kelly, 421 S.W.2d 829, 1967 Ky. LEXIS 76 (Ky. 1967).
10. Title Examination.
A title examination which includes an analysis of recorded interests in land coupled with an opinion as to its legal status is a service which lawfully can be performed for others only by a licensed attorney. Kentucky State Bar Asso. v. First Federal Sav. & Loan Asso., 342 S.W.2d 397, 1960 Ky. LEXIS 93, 85 A.L.R.2d 178 (Ky. 1960).
11. Probate Papers.
A county court clerk engaged in the unauthorized practice of law when he acted purely on his own volition for some friend, political supporter or business associate in drawing probate papers to be filed in his office, even though they were to be signed by the applicant. Carter v. Brien, 309 S.W.2d 748, 1956 Ky. LEXIS 4 (Ky. 1956).
12. Petitions to Board of Tax Appeals.
Where accountant filed petitions for review of adverse rulings entered by the department of revenue with the Kentucky Board of Tax Appeals which raised questions of statutory interpretation and constitutional law, he engaged in the unauthorized practice of law. Kentucky State Bar Asso. v. Bailey, 409 S.W.2d 530, 1966 Ky. LEXIS 67 (Ky. 1966).
13. Corporations.
No corporation, through employed attorneys or otherwise, shall practice law as defined by this rule. Carter v. Trevathan, 309 S.W.2d 746, 1956 Ky. LEXIS 3 (Ky. 1956).
A corporation may properly employ its own attorney to render legal services for it, but may not render legal services to the public through such attorney. Kentucky State Bar Asso. v. First Federal Sav. & Loan Asso., 342 S.W.2d 397, 1960 Ky. LEXIS 93, 85 A.L.R.2d 178 (Ky. 1960).
A corporation cannot come within the meaning of a “person” as the word is used in subsection (3) of KRS 30.170 (repealed) and RCA (now SCR) 3.020. Kentucky State Bar Asso. v. Tussey, 476 S.W.2d 177, 1972 Ky. LEXIS 376 (Ky. 1972).
A layman may not enter into the practice of law through becoming an officer or employe of a corporate client. Kentucky State Bar Asso. v. Tussey, 476 S.W.2d 177, 1972 Ky. LEXIS 376 (Ky. 1972).
Kentucky Alcoholic Beverage Control Board properly refused to permit a corporation's owner to participate in a hearing as a pro se representative for the corporation because the owner, as a non-attorney, should not have been permitted to represent the corporation at the administrative hearing. Pizza Pub of Burnside, Ky., Inc. v. Commonwealth, 416 S.W.3d 780, 2013 Ky. App. LEXIS 168 (Ky. Ct. App. 2013).
14. Equal Protection.
Fact that layman may not enter practice of law by becoming an officer or employe of a corporate client is not a denial of equal protection to corporations. Kentucky State Bar Asso. v. Tussey, 476 S.W.2d 177, 1972 Ky. LEXIS 376 (Ky. 1972).
15. Trust Companies.
The fact that a corporation cannot qualify to obtain a license to practice law negatives contention that the KRS 287.210 (now KRS 286.3-210) granting the right to banks and trust companies to act as fiduciary deprives court of authority to create this rule confirming the right to practice law to a natural individual. Hobson v. Kentucky Trust Co., 303 Ky. 493, 197 S.W.2d 454, 1946 Ky. LEXIS 843 (Ky. 1946), overruled, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964), overruled in part, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964).
Trust companies engaging in the drafting of wills, deeds, trust instruments and other legal documents, soliciting and holding themselves out to the public as qualified to so act, and giving legal advice to the makers of such documents, were unlawfully engaging in the practice of law and would be permanently enjoined from performing such acts. Hobson v. Kentucky Trust Co., 303 Ky. 493, 197 S.W.2d 454, 1946 Ky. LEXIS 843 (Ky. 1946), overruled, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964), overruled in part, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964).
Trust companies may not engage in business of soliciting designation as a fiduciary and then employing a regular attorney to furnish legal advice when necessary in administering a trust so solicited and obtained, and for which compensation is received. Hobson v. Kentucky Trust Co., 303 Ky. 493, 197 S.W.2d 454, 1946 Ky. LEXIS 843 (Ky. 1946), overruled, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964), overruled in part, Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964).
16. Savings and Loan Associations.
Practice of savings and loan association of hiring an attorney at a fixed yearly salary and having such attorney as his principal work examine and pass judgment on the validity of titles to property which will be mortgaged to the association as security for its loans is the practice of law even though the attorney performs various other legal functions for the association especially since the association charges its customers a fee or service charge for such service. Kentucky State Bar Asso. v. First Federal Sav. & Loan Asso., 342 S.W.2d 397, 1960 Ky. LEXIS 93, 85 A.L.R.2d 178 (Ky. 1960).
The fact that a savings and loan association combined a legal service to the public with commercial services, which it properly might render, did not constitute an excuse for the unauthorized practice of law. Kentucky State Bar Asso. v. First Federal Sav. & Loan Asso., 342 S.W.2d 397, 1960 Ky. LEXIS 93, 85 A.L.R.2d 178 (Ky. 1960).
17. Party to Instrument.
To come within this rule's exception that one not holding himself out as a practicing attorney may write any instrument to which he is a party, when he acts without consideration unto himself therefor, he must not only act without consideration for his services in drawing the paper but he must be a party to, or his name must appear in, the instrument as one to be benefited thereby, and the fact that he may have a pecuniary interest therein will not suffice to relieve him from the charge of unauthorized practice of law in drawing a legal paper. Carter v. Brien, 309 S.W.2d 748, 1956 Ky. LEXIS 4 (Ky. 1956).
To come within this rule's exception, one who is not a lawyer must not only act without consideration for his services in drawing the paper but he must be a party to, or his name must appear in, the instrument as one to be benefited thereby, and, in addition, merely having a pecuniary interest in the transaction covered by the instrument drawn will not suffice to relieve him of the charge of unauthorized practice of law. Carter v. Trevathan, 309 S.W.2d 746, 1956 Ky. LEXIS 3 (Ky. 1956).
The “party” who is excepted from the definition of practice of law in this rule is one who has beneficial interest in the estate administered by the fiduciary. Frazee v. Citizens Fidelity Bank & Trust Co., 393 S.W.2d 778, 1964 Ky. LEXIS 547 (Ky. 1964).
Any person may draw an instrument to which he is a party. Kentucky State Bar Asso. v. Tussey, 476 S.W.2d 177, 1972 Ky. LEXIS 376 (Ky. 1972).
A person may not charge compensation for drawing an instrument to which he is a party unless he is a lawyer. Kentucky State Bar Asso. v. Tussey, 476 S.W.2d 177, 1972 Ky. LEXIS 376 (Ky. 1972).
Since corporation is not a person it cannot act through one of its officers to draw legal papers to which it is a party. Kentucky State Bar Asso. v. Tussey, 476 S.W.2d 177, 1972 Ky. LEXIS 376 (Ky. 1972).
Where a disbarred attorney prepared nine deeds and an affidavit of descent and the evidence did not support his contention that he was a partner in the purchase of the property in question, such attorney was guilty of the unauthorized practice of law. Kentucky Bar Asso. v. Tribell, 560 S.W.2d 803, 1977 Ky. LEXIS 573 (Ky. 1977).
18. Mortgages.
Ordinarily the drawing of a real estate mortgage by one person for another would amount to the practice of law. Kentucky State Bar Asso. v. Tussey, 476 S.W.2d 177, 1972 Ky. LEXIS 376 (Ky. 1972).
19. Bill Collection.
Actions by proprietor of bill collection agency in filing complaint in justice of peace court against debtor whose account was placed with him for collection constituted unauthorized practice of law, and proprietor could not claim that he was the assignee of the account, thus the real party in interest, and thereby be authorized to file suit for the collection of accounts without engaging the services of an attorney. Kentucky Bar Asso. v. Fox, 536 S.W.2d 469, 1976 Ky. LEXIS 81 (Ky. 1976).
20. Bankruptcy.
Bankruptcy petition preparer, who answered questions regarding filling out of petitions, advised debtors regarding exemptions, filed motion to dismiss, prepared and filed a motion to reinstate in contradiction to court order, improperly completed a debtor's schedules and charged excessive and unauthorized fees, was found to be engaged in unauthorized practice of law necessitating refund of certain fees, assessment of fine, and injunction from further preparation and filing of papers within bankruptcy court district. In re Lyvers, 179 B.R. 837, 1995 Bankr. LEXIS 347 (Bankr. W.D. Ky. 1995).
Paralegal engaged in the unauthorized practice of law where (1) debtor testified that she agreed to pay the paralegal $125 for her services in preparing her bankruptcy petition and $100 had been paid, and (2) the paralegal also assisted debtor in deciding which items to claim as exempt on debtor's bankruptcy schedules. In re McDowell, — B.R. —, 2005 Bankr. LEXIS 2308 (Bankr. W.D. Ky. 2005).
Paralegal engaged in the unauthorized practice of law where (1) debtor testified that she agreed to pay the paralegal $200 for her services in preparing her bankruptcy petition and (2) the paralegal also assisted debtor in deciding which items to claim as exempt on debtor's bankruptcy schedules. In re Brown, — B.R. —, 2005 Bankr. LEXIS 2310 (Bankr. W.D. Ky. 2005).
Person who prepared the debtor's bankruptcy petition and his business were enjoined from continuing to engage in the unauthorized practice of law in violation of 11 USCS § 110 with respect to any future bankruptcy filings in the district; the preparer and his business had engaged in the unauthorized practice of law, as defined by SCR 3.020, which constituted a fraudulent, unfair, or deceptive act within the context of 11 USCS § 110(i)(1). In re Agrue, — B.R. —, 2005 Bankr. LEXIS 2312 (Bankr. W.D. Ky. 2005).
Because the person who prepared the debtor's bankruptcy petition violated 11 USCS § 110 and SCR 3.020 against the unauthorized practice of law, the court ordered the tax preparer to show cause why she should not be enjoined from filing any further petitions, fined, and ordered to turn over any fees she had collected. In re Lemaster, — B.R. —, 2005 Bankr. LEXIS 2313 (Bankr. W.D. Ky. 2005).
Paralegal who worked for the bankruptcy attorney representing the debtor improperly rendered legal advice and the attorney delegated too much authority to the paralegal when the debtors met exclusively with the paralegal from the initial meeting until the petition was prepared, and the paralegal appeared to be involved in the decision concerning whether or not the debtors should proceed under Chapter 7 or Chapter 13 of the United States Bankruptcy Code. In re Caise, 359 B.R. 152, 2006 Bankr. LEXIS 3769 (Bankr. E.D. Ky. 2006).
Preparer had engaged in practicing law without a license when she had done more than clerical preparation of a bankruptcy petition, including a check of the debtor's credit report, asking and answering questions of the debtor, mailing the petition for filing, and advising the debtor on various remedies and procedures available. In re McFadden, — Bankr. —, 2009 Bankr. LEXIS 1355 (Bankr. W.D. Ky. 2009).
Petition preparer violated 11 U.S.C.S. § 110 because the preparer's compensation was unreasonable and the preparer engaged in the unauthorized practice of law by, inter alia, advising a debtor on whether the debt on the debtor's real property was secured or unsecured, and by classifying the Kentucky statutes on all of the other debtors' claimed exemptions. In re Payne, 414 Bankr. 111, 2009 Bankr. LEXIS 2752 (Bankr. W.D. Ky. 2009).
Rule 3.022.  “Forms of Practice of Law”.
Text
Lawyers may engage in the practice of law in Kentucky in the following forms:
 	a.  As sole practitioners;
 	b.  As employees of a private corporation, a United States government agency or department, or a state, county or municipal government agency, a legal aid society, or a corporation organized to provide public defender services (but if for a private corporation, may render professional services in that employment only for the employing corporation and its subsidiaries and not the general public; except pro bono or legal aid)
 	c.  As instructors or professors of law in a law school located in Kentucky;
 	d.  As a judge of the Court of Justice, a federal court or as an administrative law judge in federal or state government;
 	e.  As employees or general partners of a Kentucky general partnership organized for the practice of law;
 	f.  As employees of or partners, shareholders, members or co-owners of a registered limited liability partnership, professional service corporation, or limited liability company or any other limited liability entity organized pursuant to applicable statutes.
Subject to judicial or prosecutorial immunity which may be recognized by law, each lawyer practicing law in Kentucky shall be personally liable and accountable to his or her clients for (i) all of his or her acts, errors, and omissions in the practice of law; and (ii) the acts, errors, and omissions of other lawyers under such lawyer's direct supervision.
History
(Adopted effective February 1, 2000.)
Rule 3.023.  Disclosure of Professional liability Insurance
Text
1)  On or before September 1 of each year, every member of the Association shall certify to the Executive Director in such form and manner as the Board may designate:
 	a)  Whether the member is engaged in the private practice of law;
 	b)  If engaged in the private practice of law, whether the member is currently covered by a policy of professional liability insurance with minimum limits of $100,000.00 per claim and $300,000.00 aggregate for all claims during the policy term; and
 	c)  Whether the member is exempt from the disclosure provisions of this Rule.
2)  Each member who has previously reported being covered by professional liability insurance as set forth in paragraph 1(b) of this Rule shall notify the Executive Director in writing in such form and manner as the Board may designate within 30 days if the insurance policy providing coverage lapses, terminates, or is no longer in effect for any reason.
3)  The information disclosed pursuant to this Rule will be made available to the public by such means as the Board may designate.
4)  The following members are exempt from the disclosure provisions of this Rule:
 	a)  Members who are employed by a government entity and who do not represent clients outside of that capacity; and
 	b)  Members who are employed by an organization client and who do not represent clients outside of that capacity.
History
(Adopted eff. Jan. 1, 2018.)
Rule 3.024.  “Requirements of practicing law in limited liability entities”.
Text
Lawyers may engage in the practice of law as a partner, shareholder, member, manager, co-owner or employee of a registered limited liability partnership, professional service corporation, limited liability company or any other limited liability entity recognized by the Commonwealth so long as such entity maintains at all times adequate professional liability insurance in force and effect or has established and maintains at all times other acceptable forms of adequate financial coverage for the acts, errors and omissions of its partners, shareholders, members, managers, co-owners and employees arising out of the performance of legal services.
For purposes of the preceding sentence, “adequate insurance” shall mean one or more policies of lawyers professional liability insurance which shall insure the limited liability entity and its individual owners and employees. The insurance shall be in an amount of at least $50,000 per claim, multiplied by the number of attorneys of the limited liability entity, with an aggregate maximum limit of liability per policy year for all claims in the amount of at least $100,000, multiplied by the number of attorneys of the limited liability entity, provided that i) the minimum insurance coverage that a limited liability entity shall be required to carry is $250,000 per claim and $500,000 for all claims during the policy year and ii) no limited liability entity shall be required to carry insurance in excess of $5,000,000 per claim and $10,000,000 for all claims during the policy year. Each co-owner of a limited liability entity shall remain jointly and severally liable for acts, errors and omissions excluded from coverage by such insurance policies, but in no event shall that joint and several liability exceed, for each claim and for all claims during the policy year, an amount (net of the payment of any insurance claims in such year) equal to the minimum amount of coverage per claim and for all claims during the policy year described in the second sentence of this paragraph.
For purposes of this Rule, a limited liability entity has established “other acceptable forms of adequate financial coverage” if the limited liability entity provides funds (in amounts no less than as described in the next sentence) specifically designated and segregated for the satisfaction of judgments against the limited liability entity and/or the co-owners by:
 	1.  deposit in trust, or in bank escrow of cash, bank certificates of deposit, or United States Treasury obligations; or
 	2.  a bank letter of credit, or
 	3.  a surety bond to be payable to any person presenting a valid final judgment of any court of competent jurisdiction in the Commonwealth of Kentucky, or a foreign judgment registered in a Kentucky federal court, or a settlement or mediation award for acts, errors and omissions arising out of the performance of professional legal services by the limited liability entity. The funds required to be so designated and segregated shall be no less than $50,000 multiplied by the number of attorneys employed by the limited liability entity, with the minimum amounts of funding for the year to be no less than $250,000 and the maximum limit of funding for the year shall not be required to exceed $5,000,000.
Nothing in this Rule shall relieve a co-owner of a limited liability entity from personal liability for the acts, errors and omissions committed by such individual or any person under his or her direct supervision and control arising out of the performance of professional legal services.
History
(Adopted effective February 1, 2000.)
Annotations

Kentucky Bench & Bar.
O'Roark and Gullett, The Ethical and Malpractice Risks of Impaired Lawyers and their Unimpaired Associates,. Vol. 70, No.4, July 2006, Ky. Bench & Bar 21.
Wolff, Legal Malpractice Primer.,  Vol. 71, No. 1, January 2007, Ky. Bench & Bar 19.
Rule 3.025.  Kentucky Bar Association.
Text
The mission and purpose of the Association is to maintain a proper discipline of the members of the bar in accordance with these rules and with the principles of the legal profession as a public calling, to initiate and supervise, with the approval of the Court, appropriate means to insure a continuing high standard of professional competence on the part of the members of the bar, and to bear a substantial and continuing responsibility for promoting the efficiency and improvement of the judicial system.
History
(Adopted October 28, 1980, effective December 31, 1980.)
Annotations

Kentucky Bench & Bar.
Herrick, Lawyer Regulation and the Movement Toward a Unified Bar in Kentucky., Vol. 71, No. 1, January 2007, Ky. Bench & Bar 5.
Rule 3.026.  Local divisions of the Kentucky Bar Association. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Adopted July 14, 1988, effective January 1, 1989) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014.
Rule 3.030.  Membership, practice by nonmembers and classes of membership.
Text
(1)  All persons admitted to the practice of law in this state shall be, and they are,  members of the association. 
(2)  A person admitted to practice in another state, but not in this state, shall be permitted to practice a case in this state only if that attorney subjects himself or herself to the jurisdiction and rules of the Supreme Court of Kentucky, pays a per case fee equal to the annual dues paid by those KBA members who have been admitted to practice law for five years or more to the Kentucky Bar Association and engages a member of the association as co-counsel, whose presence shall be necessary at all trials and at other times when required by the court. No motion for permission to practice in any state court in this jurisdiction shall be granted without submission to the admitting court of a certification from the Kentucky Bar Association of receipt of this fee.
(3)  (a)  If any attorney continues to appear on the basis of pro hac vice admission per subsection (2), the attorney shall pay a renewal fee every year until the case is concluded. The renewal fee shall be due on the one-year anniversary of the attorney's original pro hac vice admission. Any subsequent renewal fees shall be due in subsequent years on the same calendar date. The renewal fee payment shall be equal to the annual dues paid by KBA members who have been admitted to practice for five years or more.
 	(b)  Failure to pay the renewal fee within thirty (30) days of the due date will result in the attorney being suspended from appearing in any case in which he/she has been admitted pro hac vice. Upon notification of the failure of payment, members of the KBA serving as co-counsel shall immediately notify the Court in which the case is pending.
(4)  The association, by its bylaws, may create honorary memberships.
(5)  A class of membership is established to be known as “Senior Retired Inactive Member.” Any member who reaches the age of 70 years and no longer is actively practicing law and who has met the necessary CLE requirements for inactive status pursuant to SCR 3.665(2), shall upon notification to the Executive Director be classified as Senior Retired Inactive and shall not be required to pay annual dues. Any member who has been classified as Senior Retired Inactive may donate legal services through a duly organized legal aid program offering pro bono representation, or a local bar association legal pro bono program or initiative.
(6)  (a)  A class of membership is established to be known as “Disabled Inactive Member.” An attorney admitted to practice in this state who has been, because of a mental or physical condition, judicially declared to be a person under a legal disability, or for whom probable cause exists to believe that the attorney has a mental or physical condition that substantially impairs his or her ability to practice law shall provide to the Director of the Kentucky Bar Association a detailed written report from a licensed qualified health care provider who has examined the attorney setting out the findings of the health care provider, including the results of all tests made, diagnoses and conclusions. The Director shall present the matter to the Board who may enter an order transferring the attorney to Disability Inactive Status. An attorney classified under this subsection is not required to pay dues or obtain the annual CLE requirement pursuant to SCR 3.645. This status shall be reflected on the attorney’s membership record. No attorney classified under this status may engage in the practice of law in this state. Any disciplinary proceedings against the attorney shall be stayed while the attorney is on disability inactive status. Any report and supporting records from a health care provider regarding the treatment of the attorney shall be confidential and sealed.
 	(b)  An attorney transferred to disability inactive status may file a petition with the Court for restoration to active status. A copy of the petition shall be served on Bar Counsel, who shall have 20 days to file a response to the petition. If Bar Counsel A objects to the petition, the matter shall be referred to the Character and Fitness Committee to conduct proceedings under SCR 2.300. If Bar Counsel has no objection to the petition the Court may enter an order restoring the attorney to active status with or without conditions or refer the matter to the Character and Fitness Committee to conduct proceedings under SCR 2.300. If an attorney is restored to active status, any disciplinary proceedings that have been stayed will be resumed.
History
(Amended October 18, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended November 1, 2001, effective January 1, 2002; amended October 29, 2004, effective January 1, 2005; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014; amended November 1, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

Kentucky Bench & Bar.
Advisory Opinions, Vol. 46, No. 3, July, 1982, Ky. Bench & Bar 44.
NOTES TO DECISIONS
1. Absolute Compliance Required.
SCR 3.030(2) and McCracken, Ky., Circuit Court Local Rule 5G used the mandatory directive “shall,” and there was no indication that the drafters intended anything less than absolute compliance; since a motion for admission of an Illinois attorney pro hac vice lacked a proper order, denial of the motion was proper, and dismissal of a complaint was proper where it was signed by the Illinois attorney who had not been admitted pro hac vice. Brozowski v. Johnson, 179 S.W.3d 261, 2005 Ky. App. LEXIS 243 (Ky. Ct. App. 2005).
Rule 3.035.  Membership registration requirements and service.
Text
(1)  Each attorney licensed by the Supreme Court to practice law in this Commonwealth shall:
 	(a)  Maintain with the Director one official address at which he or she may be communicated with by mail and shall upon a change of that address notify the Director within ten (10) days of the new official address;
 	(b)  Maintain with the Director one official email address and shall upon change of that address notify the Director within ten (10) days of the new official email address, except however, that “Senior Retired inactive” members, “Disabled Inactive” members and those “Honorary” members who no longer actively practice law or maintain an office shall not be required to maintain an official email address. An official email address shall be unique to the attorney and not be used by another KBA member;
 	(c)  Include his or her 5 digit member identification number on all filings with the Courts of the Commonwealth and in all communications with the Association.
If the member's official address is a Post Office address, he or she must also provide an alternate address for service of process.
Failure to maintain a current address which allows for physical service of process with the Director may be prosecuted in the same manner as a violation of the Rules of Professional Conduct.
(2)  Every member of the Association shall be deemed to have appointed the Director as that member's agent for service of any document that is required to be served upon that member by any provision of Supreme Court Rule 2 or 3, provided that service of a document upon the Director shall constitute constructive service of that document upon the member only upon proof that all of the following requirements have been satisfied:
 	(a)  Reasonable efforts have been made to achieve actual service of the document upon the member;
 	(b)  Two (2) true copies of the document have been provided to the Director, accompanied by a written request that the Director serve the document upon the member at the member's current Bar Roster address;
 	(c)  Within seven (7) days after receipt of such request, the Director mailed one (1) copy of the document to the member at the aforesaid address, posted by certified mail, return receipt requested, restricted delivery — addressee only, in an envelope bearing the return address of the Director and marked on the outside as “OFFICIAL COMMUNICATION — IMMEDIATE ATTENTION REQUIRED”; and
 	(d)  No less than thirty (30) days after mailing the document pursuant to subparagraph (c), the Director shall enter a Return of Service which attests:
 		(i)  that the Director mailed one of the copies of the document mentioned in subparagraph (b) to the member's Bar Roster address in accordance with the requirements of subparagraph (c);
 		(ii)  that the Director has attached to the Return of Service all communications received in response to the service or attempted service of the document, including any certified mail receipt or other postal notice or return receipt relating to the delivery or attempted delivery of the document and any communication from the member of the Association or other person acting on behalf of such member; and
 		(iii)  that the Director has provided a true copy of the Return of Service, with copies of all attachments, to the person or entity who requested service of the document upon the member of the Association.
(3)  The Association may reject any communication to the Association which fails to comply with paragraph (1)(c) of this Rule provided that a member's failure to include his or her member identification number in a document shall not result in a default in any disciplinary proceeding.
History
(Added eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

Cited:  In re Goodman, 19 S.W.3d 111, 2000 Ky. LEXIS 74 (Ky. 2000); Ky. Bar Ass'n v. Wallace, 112 S.W.3d 385, 2003 Ky. LEXIS 163 (Ky. 2003); Ky. Bar Ass'n v. Reinhart, 411 S.W.3d 239,  2013 Ky. LEXIS 408 (Ky. 2013).
NOTES TO DECISIONS
1. Failure to Provide Bar Association With Current Address.
Attorney was permanently disbarred because the attorney violated SCR 3.175(1)(d) by abandoning the attorney's office, which was the bar roster address the attorney had provided to the bar association, without providing the bar association with a current address. Kentucky Bar Ass'n v. McCartney, 281 S.W.3d 286, 2009 Ky. LEXIS 64 (Ky. 2009).
Lawyer was suspended for 181 days because without informing his clients, he abandoned two civil lawsuits filed on behalf of the clients, despite having been paid in advance for his services, the clients were then unable to contact the lawyer, and the lawyer failed to provide an accurate bar roster address, in violation of SCR 3.130-1.3, 1.4(a), 1.16(d), 3.4(c), 8.1(b), and SCR 3.175(1); the lawyer failed to respond to the bar complaints or to the charges. Kentucky Bar Ass'n v. Mathews, 283 S.W.3d 741, 2009 Ky. LEXIS 83 (Ky. 2009).
Attorney was permanently disbarred from the practice of law in Kentucky because the attorney violated SCR 3.130-3.4(c) and SCR 3.175(1) by failing to maintain a current bar roster address. Ky. Bar Ass'n v. Mathews, 308 S.W.3d 194,  2010 Ky. LEXIS 91 (Ky. 2010).
Because an attorney did not promptly respond to inquiries during a disciplinary investigation as he failed to change his address, he was guilty of violating SCR 3.130-8.1(b) and SCR 3.175(1)(a). Ky. Bar Ass'n v. Robinson, 324 S.W.3d 735,  2010 Ky. LEXIS 274 (Ky. 2010).
Because the attorney continued to practice law after his suspension, he violated SCR 3.130-1.4(a), (b) by failing to respond and inform a client; 3.130-3.4(c) by disobeying an obligation under the rules tribunal; 3.130-5.5(a) by practicing law while suspended; 3.130-5.5(b) by maintaining an office and holding out admission to practice while suspended; 3.130-8.1(b) by failing to respond to a disciplinary action; and 3.175(1)(a) by failing to maintain a current address. Ky. Bar Ass'n v. McDonner, 367 S.W.3d 603, 2012 Ky. LEXIS 92 (Ky. 2012).
Rule 3.040.  Dues: date of payment and amount.
Text
(1)  On or before July 1 of each year every member of the Association, including every justice or judge of the Kentucky Court of Justice and United States judge in or who is appointed from or maintains a residence in Kentucky, except board-designated honorary members, shall be assessed dues for the ensuing twelve months. Dues shall be fixed by the Supreme Court on recommendation of the Board. Dues shall be paid to the treasurer on or before September 1 of each year.
(2)  Any member of the association shall be relieved of the payment of dues for any fiscal year in which the member serves actively for a period of not less than six months in the armed services of the United States of America, other than as a career member of the armed forces.
(3)  The class of membership designated Senior Retired Inactive Member, established by the Supreme Court in SCR 3.030, shall not be required to pay annual dues.
(4)  Unless the member has been classified under Senior Retired Inactive  Member pursuant to SCR 3.030(4) or Disabled Inactive Member pursuant to SCR  3.030(5), the member may apply in writing to the Kentucky Bar Association to be  relieved of the payment of dues by reason of undue hardship arising from disability,  sickness or financial condition. The application shall be copied to the Governors from  the district in which the attorney lives, who mayor may not recommend in writing to the  President that such relief be granted, giving the reasons therefor. Thereupon the  President shall have the authority to rule on the application and to notify the Treasurer  by written order that the attorney is relieved of the payment of dues. The President shall  file the order with the registrar along with the recommendation(s) of the Governor(s).
History
(Amended October 14, 1974; amended October 18, 1977, effective January 1, 1978; amended January 27, 1981, effective February 1, 1981; amended January 21, 1982, effective April 1, 1982; amended April 8, 1998, effective July 1, 1998; amended November 1, 2001, effective January 1, 2002; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014.)
Rule 3.050.  Collection of dues; suspension for non-payment.
Text
If dues are not paid on or before September 1, then an additional late payment fee of fifty dollars ($50.00) shall be assessed. On or before September 15 of each year, the Treasurer shall notify a member in writing of his or her delinquency and late fee. On or before October 15 of each year, the Treasurer shall in writing certify to the Board the names of all members who remain delinquent. The Board shall cause to be sent to the member a notice of delinquency by certified mail, return receipt requested, at the member's bar roster address. Such notice shall require the member to show cause within thirty (30) days from the date of the mailing why the member's law license should not be suspended for failure to pay dues and the late fee. In addition, such notice shall inform the member that if such dues and late fee, as well as costs in the amount of fifty ($50.00), are not paid within thirty (30) days, or unless good cause is shown within thirty (30) days that a suspension should not occur, the lawyer will be stricken from the membership roster as an active member of the KBA and suspended from the practice of law. At the conclusion of the thirty (30) days, unless the dues, late fees and additional costs payment have been received, or unless good cause has been shown as to why the member should not be suspended, the Board of Governors will vote to suspend any such member from the practice of law. A copy of the suspension notice shall be sent by the Director to the member, the Clerk of the Supreme Court of Kentucky, the Director of Membership, and the Circuit Clerk of the member's roster address district for recording and indexing. The suspended member may apply for restoration to membership under the provisions of SCR 3.500. A member may appeal to the Supreme Court of Kentucky from such suspension within thirty (30) days of the date the suspension notice is recorded in the membership records. Such appeal shall include an affidavit showing good cause why the suspension should be revoked.
History
(Amended October 14, 1974; amended October 18, 1977, effective January 1, 1978; amended August 6, 1990, effective September 15, 1990; amended effective February 1, 2000; amended October 2, 2003, effective January 1, 2004; amended January 18, 2012, effective March 1, 2012.)
Annotations

Cited:  Knuckles v. Kentucky Bar Ass'n, 945 S.W.2d 425, 1997 Ky. LEXIS 60 (Ky. 1997); Ky. Bar Ass'n v. Porath, 397 S.W.3d 905, 2013 Ky. LEXIS 245 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Unauthorized Practice of Law.
 	2. 	Nonreceipt of Dues Notice.
1. Unauthorized Practice of Law.
Where attorney was suspended for failure to pay mandatory bar dues but entered an appearance on behalf of a client in district court after the effective date of the suspension, attorney's conduct constituted the unauthorized practice of law which warranted a suspension from the practice of law for a period of 60 days following his reinstatement from the previous suspension. Kentucky Bar Ass'n v. Knapp, 845 S.W.2d 549, 1993 Ky. LEXIS 17 (Ky. 1993).
2. Nonreceipt of Dues Notice.
Where neither the Kentucky Bar Association nor attorney were able to provide a factual explanation of how her official roster address was changed in records of the Kentucky Bar Association, and where, through no fault of her own, she never received notice of dues payment and was not provided with an opportunity to fulfill her dues payment in a timely manner, the court ordered that attorney be restored to the practice of law in Kentucky on payment of any bar association dues which remained outstanding. In re KBA Membership Status of Steele, 864 S.W.2d 908, 1993 Ky. LEXIS 140 (Ky. 1993).
Since an attorney, who practiced elsewhere and had failed to pay dues, completed her application for restoration pursuant to SCR 3.500(1), including her dues, and the application was supported by three sworn affidavits of members of the Bar in good standing, the court restored her to the practice of law in the Commonwealth of Kentucky. Evanswood v. Ky. Bar Ass'n, 250 S.W.3d 603, 2008 Ky. LEXIS 95 (Ky. 2008).
Rule 3.060.  Records to show status of members.
Text
(1)  The records of the association shall show the status as to membership and standing of each member and former member of the association. Specifically, those records shall show at least the following data:
 	(a)  As to each present member of the Association concerning whom the information is known, and as to each new member hereafter admitted, the date of his admission to the bar and where the Court's order granting such admission may be found.
 	(b)  When known, the year of each member's death.
 	(c)  The fact and date of each honorary membership, the reason therefor, and, when the honorary membership terminates, the fact and date of such termination and the reason therefor.
 	(d)  The final disposition of each motion to resign, and where the Court's order finally disposing of each such motion may be found, and, where the motion to resign is sustained, the effective date of the resignation.
 	(e)  The effective date of each disbarment, suspension and reinstatement and where the Court's judgment or order of disbarment, suspension or reinstatement may be found, and in the case of suspension, the length of time for which the respondent has been suspended.
 	(f)  In the case of any disciplinary action other than disbarment or suspension (as, for instance, public reprimand), the date when such disciplinary action was ordered, where the Court's judgment or order directing such disciplinary action may be found, and the date when and manner in which such judgment or order was carried out.
 	(g)  The final disposition of each contemplated proceeding brought against a former member of the Association under the provisions of Rule 3.460, and where the Court's judgment or final order in such proceeding may be found, and the date and manner in which the punishment, if any, adjudged therein was inflicted.
 	(h)  Disciplinary complaints filed pursuant to Rule 3.160(1) against attorneys  that have been dismissed by the Inquiry Commission shall be maintained for a period of  1 year after final disposition of the complaint. 
 	(i)  Those records which are disciplinary complaints against attorneys that have  resulted in discipline of attorneys shall be maintained until 5 years after the death of the  attorneys. 
 	(j)  At the end of the period stated in paragraphs (h) and (i) of this rule, the  described complaints and/or records shall be destroyed. 
History
(Amended January 1, 1974; amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended October 7, 2013, effective January 1, 2014.)
Rule 3.070.  The Board — Functions and membership.
Text
The Board is the governing body of the Association and the agent of the Court for  the purpose of administering and enforcing the Rules. It shall consist of the President,  the President-Elect, the Vice President, the immediate Past President, the Chair of the  Young Lawyer's Division, and 2 attorneys elected from the membership of the  Association in each appellate district of the state as presently existing or hereafter  created. 
History
(Amended October 14, 1977, effective January 1, 1978; amended August 6, 1990, effective September 15, 1990; amended October 18, 2005, effective January 1, 2006; amended October 7, 2013, effective January 1, 2014.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Gaetke and Casey, 70 Ky. L.J. 325 (1981-82).
Gaetke, Solicitation and the Uncertain Status of the Code of Professional Responsibility in Kentucky, 70 Ky. L.J. 707 (1981-82).
Rule 3.080.  Selection and tenure of Board of Governors — Filling vacancies on the Board.
Text
The elected members of the board for each appellate district shall be nominated and elected, in the manner prescribed in the bylaws, by the members of the Association residing in the appellate district. Each governor shall hold office for two years and/or until his successor is elected and qualified. No governor who has served three consecutive full terms, after July 1, 1971, shall be eligible to again serve without at least one term of said office intervening. The terms of the two governors from each appellate district shall expire in alternate years. Bylaws shall provide for an annual election, to be held simultaneously in all appellate districts in which more than one person has been nominated as governor, for the purpose of electing successors to those governors whose terms of office shall expire. Any vacancy on the board may be filled for the remainder of the term in such manner as the bylaws may prescribe. The KENTUCKY BAR & BENCH shall in the April and July issues prior to the expiration of the term of governor carry a notice to the membership of the expiration.
History
(Amended October 14, 1977, effective January 1, 1978.)
Rule 3.090.  Duties and powers of the board.
Text
It shall be the board's duty to perform the functions prescribed in Rule 3.070, and it shall have power to do everything necessary or appropriate to enable it to perform those functions. The board shall adopt bylaws, subject to the approval of the court and not in conflict with these rules, relating to the performance of its functions and providing for the conduct of its business. The board's power to perform its function as the governing body of the association expressly includes the power to engage in any program designed to educate and inform the bar and the public.
History
(Amended October 18, 1977, effective January 1, 1978.)
Rule 3.100.  Officers of the board and association.
Text
The officers of the board shall be a president, a president-elect, a vice-president, a director, a treasurer, a registrar and such other officers as the bylaws may provide for. The registrar shall be appointed by and hold office during the pleasure of the chief justice of the court. The registrar shall perform the duties required of him by the rules, keep the records required by Rule 3.060, keep an indexed file of advisory opinions rendered pursuant to Rule 3.530, and perform such other duties as the court may from time to time prescribe for him. He shall maintain an office in Frankfort, Kentucky. The offices of director, registrar and treasurer may, but need not, be held by the same person. The manner of selection, tenure and duties of other officers shall be prescribed in bylaws.
History
(Amended October 18, 1977, effective January 1, 1978.)
Rule 3.110.  The House — Functions — Membership — Terms and vacancies. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of October 18, 2005, effective January 1, 2006.
Rule 3.115.  Bar Center Headquarters.
Text
(1)  A Board of Trustees of the association's Bar Center Headquarters is created. It shall consist of the President, ex officio, a non-voting executive director appointed by the Trustees, and six members of the association, three appointed by the Court and three by the Board of Governors. Both the Court and the Board of Governors shall appoint persons for staggered terms of three years each, commencing December 1 of the year of appointment.
(2)  The powers and duties of the Trustees shall include the right to act for and in the name of the Association with respect to all matters incident to the ownership, management and control of the Bar Center Headquarters to be located in Frankfort, and for the purpose of carrying out such purposes, the right:
 	(a)  To hold the legal title to all real estate acquired in the future for the Bar Center Headquarters Building, and to acquire and hold, by lease, purchase, gift, bequest or devise, such additional real estate as may reasonably be required for additions to or incident to the reasonable use of the Bar Center Headquarters Building.
 	(b)  To construct, purchase, lease or otherwise acquire such additions to a Bar Center Headquarters Building as may reasonably be required, to incur such indebtedness as may be required in the opinion of the Trustees in order to finance the acquisition of additional land for and additions to the Bar Center Headquarters Building, and to secure the payment of such indebtedness by mortgage or pledge of the property, real and personal, of the trust.
 	(c)  To control, manage, and maintain the Bar Center Headquarters Building and all real and personal property incident thereto.
 	(d)  To receive and accept any gifts, devises and bequests of real and personal property, and to hold, sell, mortgage, expend, invest, reinvest and otherwise control and use the same or the proceeds thereof for any purposes incident to the Bar Center Headquarters Building.
 	(e)  To accept and hold in trust real and personal property given, devised and bequeathed for any use and purpose germane to the acquisition, maintenance and expansion of the Bar Center Headquarters Building, and to administer such trust in accordance with the terms thereof.
 	(f)  To institute, intervene in, or defend any action or proceeding at law or in equity in any state or federal court wherein any issue involving the Trustees, the real or personal property within their charge, or the trust is or may be presented.
 	(g)  The Trustees shall, annually on or before September 15 of each year, render to this Court and to the Board of Governors of the Association, or more often if either shall so direct, a complete account of their administration and transactions.
History
(Adopted November 28, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982.)
Annotations

Cited:  Ex parte Auditor of Public Accounts, 609 S.W.2d 682, 1980 Ky. LEXIS 274 (Ky. 1980).
NOTES TO DECISIONS
1. Bar Center Building.
The Kentucky bar center building located in Frankfort, Kentucky, is public property and therefore exempt from the levy of ad valorem taxes. Travis v. Landrum, 607 S.W.2d 124, 1980 Ky. App. LEXIS 373 (Ky. Ct. App. 1980).
The fact that the Commonwealth of Kentucky is not a named grantee in the deed to the state bar center building does not prevent the property from being public property and does not deprive the property of a tax exempt status. Travis v. Landrum, 607 S.W.2d 124, 1980 Ky. App. LEXIS 373 (Ky. Ct. App. 1980).
Rule 3.120.  Fiscal provisions.
Text
(1)  The dues and bar registration fees prescribed in Rule 3.040 shall constitute a  general fund to provide for the ordinary and necessary expenses of the operation of the  Kentucky Bar Association, including, as appropriate, compensation of employees;  expenses of the Board and officers; publications; maintenance of the client's security  fund and the bar center fund and the discharge of the disciplinary, educational and other  functions specified by these rules. Other fees, subscriptions, and contributions  authorized by these Rules or approved by the court shall constitute a special fund or  funds to provide for the specific purpose or purposes of each such collection including  the annual conventions and other undertakings for which specific collections are  authorized. Excesses in the special fund may be transferred to the general fund on  order of the Board. Voluntary section or division funds or contributions may be retained  by the sections or divisions annually with the approval of the Board. 
(2)  An annual budget including all income and expenditures shall be prepared by a budget and finance committee composed of the President-Elect and two members of the Board appointed by him/her; the Vice-President; two members at large appointed by the President-Elect; a member of the Inquiry Commission; a member of the Continuing Legal Education Commission; a member of the IOLTA Trustees; a member of the Clients' Security Fund Trustees; and the Director. The President-Elect shall act as chair.
(3)  Not less than four (4) months prior to the commencement of the next fiscal year, the budget shall be submitted by the board to the court for its approval. The board shall include in its budget proposal the budget of the continuing legal education commission. The budget shall distinctly set forth expected revenues according to source, together with carry-over funds from the previous year, and shall list budgeted amounts for each category of expenditure in sufficient detail to identify clearly the nature of the respective expenditures.
(4)  Upon approval by the court, the budget shall govern the fiscal operations of the Association. Each expenditure category may be increased or decreased by not more than ten (10) percent. Further departures from the budget allotments may be made only upon approval of the court.
(5)  All receipts of the Association shall be recorded in a cash receipts journal and deposited promptly. Each repository of funds and bank account shall be designated by the board and approved by the court.
(6)  All disbursements shall be in accordance with the budget, made by the treasurer and recorded in a cash disbursements journal. Each check shall bear such countersignatures as the board may direct.
(7)  The director, treasurer and such other employees as the board designates shall be bonded for the accounting of all funds collected. The bonds shall be in the amount or amounts specified by the board.
(8)  There shall be an annual audit of the Association by the administrative office of the courts or, at the election of the court, a private accounting firm approved by the court. The report of the audit shall be submitted to the court. Each annual audit shall be paid for by the Association.
(9)  The compensation of employees of the Association shall be fixed by the board.
History
(Amended April 9 and October 14, 1974; amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended June 8, 1978, effective July 1, 1978; amended January 27, 1981, effective February 1, 1981; amended July 20, 1993, effective September 1, 1993; amended October 18, 2005, effective January 1, 2006; amended October 7, 2013, effective January 1, 2014.)
Rule 3.125.  Travel. [Abolished].
Annotations

Compiler's Notes.
This rule (adopted January 27, 1981, effective February 1, 1981) was abolished by Order Amending Rules of the Supreme Court (SCR) By-Laws of the Kentucky Bar Association, of January 12, 1998, effective March 1, 1998.
Rule 3.130.  Kentucky Rules of Professional Conduct.
Annotations

Kentucky Bench & Bar.
O'Roark, Ethics 2000 Comes to Kentucky: Kentucky's Rules of Professional Conduct Under Review, Vol. 68, No. 1, Jan. 2004, Ky. Bench & Bar 35.
Kentucky Law Journal.
Gaetke, Renewed Introspection and the Legal Profession, 87 Ky. L.J. 903 (1998-1999).
Underwood, The Professional and the Liar, 87 Ky. L.J. 919 (1998-1999).
Zacharias & Martin, Coaching Witnesses, 87 Ky. L.J. 1001 (1998-1999).
Hodes, Rethinking the Way Law is Taught: Can We Improve Lawyer Professionalism by Teaching Hired Guns to Aim Better?, 87 Ky. L.J. 1019 (1998-1999).
Crystal, The Lawyers Duty to Disclose Material Facts in Contract or Settlement Negotiations, 87 Ky. L.J. 1055 (1998-1999).
Fortune, A Proposal to Require Lawyers to Disclose Information About Procedural Matters, 87 Ky. L.J. 1099 (1998-1999).
Imwinkelreid & McCall, Minnestota v. Philip Morris, Inc.: An Important Legal Ethics Message Which Neglects the Public Interest in Product Safety Research, 87 Ky. L.J. 1127 (1998-1999).
Wydick, The Attorney-Client Privilege: Does It Really Have Life Everlasting?, 87 Ky. L.J. 1165 (1998-1999).
Brown, The Crime-Fraud Exception to the Attorney-Client Privilege in the Context of Corporate Counseling, 87 Ky. L.J. 1191 (1998-1999).
Eastin, Should Kentucky Impose an Enforceable Duty on Lawyers to Report Other Lawyers Professional Misconduct?, 87 Ky. L.J. 1271 (1998-1999).
Turner, Rule 26(c)(7) Protective Orders: Just What Are You Hiding Under There, Anyway?, 87 Ky. L.J. 1299 (1998-1999).
Bartlett, Fixing Rule 1.6: The Montreal Formulation Makes It Work, 87 Ky. L.J. 1331 (1998-1999).

Preamble: A Lawyer's Responsibilities
Text
I.  The Preamble and this note on Scope provide general orientation. The Comment accompanying each Rule explains and illustrates the meaning and purpose of the Rule. The Comments are intended as guides to interpretation, but the text of each Rule is authoritative.
II.  A lawyer, as a member of the legal profession, is a representative of clients, an officer of the legal system and a public citizen having special responsibility for the quality of justice.
III.  As a representative of clients, a lawyer performs various functions. As advisor, a lawyer provides a client with an informed understanding of the client's legal rights and obligations and explains their practical implications. As advocate, a lawyer zealously asserts the client's position under the rules of the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with requirements of honest dealings with others. As an evaluator, a lawyer acts by examining a client's legal affairs and reporting about them to the client or to others.
IV.  In addition to these representational functions, a lawyer may serve as a third-party neutral, a nonrepresentational role helping the parties to resolve a dispute or other matter. Some of these Rules apply directly to lawyers who are or have served as third-party neutrals. See, e.g., Rules 1.12 and 2.4. In addition, there are Rules that apply to lawyers who are not active in the practice of law or to practicing lawyers even when they are acting in a nonprofessional capacity. For example, a lawyer who commits fraud in the conduct of a business is subject to discipline for engaging in conduct involving dishonesty, fraud, deceit or misrepresentation. See Rule 8.4.
V.  In all professional functions a lawyer shall be competent; prompt and diligent. A lawyer shall maintain communication with a client concerning the representation. A lawyer shall keep in confidence information relating to representation of a client except so far as disclosure is required or permitted by the Rules of Professional Conduct or other law.
VI.  A lawyer's conduct shall conform to the requirements of the law, both in professional service to clients and in the lawyer's business and personal affairs. A lawyer shall use the law's procedures only for legitimate purposes and not to harass or intimidate others. A lawyer shall demonstrate respect for the legal system and for those who serve it, including judges, other lawyers and public officials. While it is a lawyer's duty, when necessary, to challenge the rectitude of official action, it is also a lawyer's duty to uphold legal process.
VII.  As a public citizen, a lawyer should seek improvement of the law, access to the legal system, the administration of justice and the quality of service rendered by the legal profession. As a member of a learned profession, a lawyer should cultivate knowledge of the law beyond its use for clients, employ that knowledge in reform of the law and work to strengthen legal education. In addition, a lawyer should further the public's understanding of and confidence in the rule of law and the justice system because legal institutions in a constitutional democracy depend on popular participation and support to maintain their authority. A lawyer should be mindful of deficiencies in the administration of justice and of the fact that the poor, and sometimes persons who are not poor, cannot afford adequate legal assistance. Therefore, all lawyers should devote professional time and resources and use civic influence to ensure equal access to our system of justice for all those who because of economic or social barriers cannot afford or secure adequate legal counsel. A lawyer should aid the legal profession in pursuing these objectives and should help the bar regulate itself in the public interest.
VIII.  Many of a lawyer's professional responsibilities are prescribed in the Rules of Professional Conduct, as well as substantive and procedural law. However, a lawyer is also guided by personal conscience and the approbation of professional peers. A lawyer should strive to attain the highest level of skill, to improve the law and the legal profession and to exemplify the legal profession's ideals of public service.
IX.  A lawyer's responsibilities as a representative of clients, an officer of the legal system and a public citizen are usually harmonious. Thus, when an opposing party is well represented, a lawyer can be a zealous advocate on behalf of a client and at the same time assume that justice is being done. So also, a lawyer can be sure that preserving client confidences ordinarily serves the public interest because people are more likely to seek legal advice, and thereby heed their legal obligations, when they know their communications will be private.
X.  In the nature of law practice, however, conflicting responsibilities are encountered. Virtually all difficult ethical problems arise from conflict between a lawyer's responsibilities to clients, to the legal system and to the lawyer's own interest in remaining an ethical person while earning a satisfactory living. The Rules of Professional Conduct often prescribe terms for resolving such conflicts. Within the framework of these Rules, however, many difficult issues of professional discretion can arise. Such issues must be resolved through the exercise of sensitive professional and moral judgment guided by the basic principles underlying the Rules. These principles include the lawyer's obligation zealously to protect and pursue a client's legitimate interests, within the bounds of the law, while maintaining a professional, courteous and civil attitude toward all persons involved in the legal system.
XI.  The legal profession is largely self-governing. Although other professions also have been granted powers of self-government, the legal profession is unique in this respect because of the close relationship between the profession and the processes of government and law enforcement. This connection is manifested in the fact that ultimate authority over the legal profession is vested largely in the courts.
XII.  To the extent that lawyers meet the obligations of their professional calling, the occasion for government regulation is obviated. Self-regulation also helps maintain the legal profession's independence from government domination. An independent legal profession is an important force in preserving government under law, for abuse of legal authority is more readily challenged by a profession whose members are not dependent on government for the right to practice.
XIII.  The legal profession's relative autonomy carries with it special responsibilities of self-government. The profession has a responsibility to assure that its regulations are conceived in the public interest and not in furtherance of parochial or self-interested concerns of the bar. Every lawyer is responsible for observance of the Rules of Professional Conduct. A lawyer should also aid in securing their observance by other lawyers. Neglect of these responsibilities compromises the independence of the profession and the public interest which it serves.
XIV.  Lawyers play a vital role in the preservation of society. The fulfillment of this role requires an understanding by lawyers of their relationship to our legal system. The Rules of Professional Conduct, when properly applied, serve to define that relationship.
Annotations

NOTES TO DECISIONS
1. Issue preclusion.
In a breach of fiduciary duty case, the elements of issue preclusion were satisfied as they related to a disciplinary proceeding; all of the issues in the present action were litigated and necessary to the Kentucky Supreme Court's ultimate decision to disbar the attorney based upon his relationship with the clients and his conduct throughout the settlement disbursement. The Kentucky Rules of Professional Conduct established the standard of conduct required of an attorney acting as his clients'  fiduciary, and SCR 3.130 (Preamble XXI) provided that a violation of Rule could have been evidence of breach of the applicable standard of conduct. Chesley v. Abbott, 524 S.W.3d 471, 2017 Ky. App. LEXIS 47 (Ky. Ct. App. 2017), review denied, 524 S.W.3d 471, 2017 Ky. LEXIS 310 (Ky. Aug. 16, 2017).

Scope
Text
XV.  The Rules of Professional Conduct are rules of reason. They should be interpreted with reference to the purposes of legal representation and of the law itself. Some of the Rules are imperatives, cast in the terms “shall” or “shall not.” These define proper conduct for purposes of professional discipline. Others, generally cast in the term “may,” are permissive and define areas under the Rules in which the lawyer has discretion to exercise professional judgment. No disciplinary action should be taken when the lawyer chooses not to act or acts within the bounds of such discretion. Other Rules define the nature of relationships between the lawyer and others. The Rules are thus partly obligatory and disciplinary and partly constitutive and descriptive in that they define a lawyer's professional role. Many of the Comments use the term “should.” Comments do not add obligations to the Rules but provide guidance for practicing in compliance with the Rules.
XVI.  The Rules presuppose a larger legal context shaping the lawyer's role. That context includes court rules and statutes relating to matters of licensure, laws defining specific obligations of lawyers and substantive and procedural law in general. The Comments are sometimes used to alert lawyers to their responsibilities under such other law.
XVII.  Compliance with the Rules, as with all law in an open society, depends primarily upon understanding and voluntary compliance, secondarily upon reinforcement by peer and public opinion and finally, when necessary, upon enforcement through disciplinary proceedings. The Rules do not, however, exhaust the moral and ethical considerations that should inform a lawyer, for no worthwhile human activity can be completely defined by legal rules. The Rules simply provide a framework for the ethical practice of law.
XVIII.  Furthermore, for purposes of determining the lawyer's authority and responsibility, principles of substantive law external to these Rules determine whether a client-lawyer relationship exists. Most of the duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer to render legal services and the lawyer has agreed to do so. But there are some duties, such as that of confidentiality under Rule 1.6, that attach when the lawyer agrees to consider whether a client-lawyer relationship shall be established. See Rule 1.18. Whether a client-lawyer relationship exists for any specific purpose can depend on the circumstances and may be a question of fact.
XIX.  Under various legal provisions, including constitutional, statutory and common law, the responsibilities of government lawyers may include authority concerning legal matters that ordinarily reposes in the client in private client-lawyer relationships. For example, a lawyer for a government agency may have authority on behalf of the government to decide upon settlement or whether to appeal from an adverse judgment. Such authority in various respects is generally vested in the attorney general and the state's attorney in state government, and their federal counterparts, and the same may be true of other government law officers. Also, lawyers under the supervision of these officers may be authorized to represent several government agencies in intragovernmental legal controversies in circumstances where a private lawyer could not represent multiple private clients. These Rules do not abrogate any such authority.
XX.  Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the disciplinary process. The Rules presuppose that disciplinary assessment of a lawyer's conduct will be made on the basis of the facts and circumstances as they existed at the time of the conduct in question and in recognition of the fact that a lawyer often has to act upon uncertain or incomplete evidence of the situation. Moreover, the Rules presuppose that whether or not discipline should be imposed for a violation, and the severity of a sanction, depend on all the circumstances, such as the willfulness and seriousness of the violation, extenuating factors and whether there have been previous violations.
XXI.  Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a case that a legal duty has been breached. In addition, violation of a Rule does not necessarily warrant any other nondisciplinary remedy, such as disqualification of a lawyer in pending litigation. The Rules are designed to provide guidance to lawyers and to provide a structure for regulating conduct through disciplinary agencies. They are not designed to be a basis for civil liability. Furthermore, the purpose of the Rules can be subverted when they are invoked by opposing parties as procedural weapons. The fact that a Rule is a just basis for a lawyer's self-assessment, or for sanctioning a lawyer under the administration of a disciplinary authority, does not imply that an antagonist in a collateral proceeding or transaction has standing to seek enforcement of the Rule. Nevertheless, since the Rules do establish standards of conduct by lawyers, a lawyer's violation of a Rule may be evidence of breach of the applicable standard of conduct.
XXII.  The Comment accompanying each Rule explains and illustrates the meaning and purpose of the Rule. The Preamble and this note on Scope provide general orientation. The Comments are intended as guides to interpretation, but the text of each Rule is authoritative.
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Rule 1.0.  Terminology.
Text
(a)  “Belief” or “believes” denotes that the person involved actually supposed the fact in question to be true. A person's belief may be inferred from circumstances.
(b)  “Confirmed in writing,” when used in reference to the informed consent of a person, denotes informed consent that is given in writing by the person or a writing that a lawyer promptly transmits to the person confirming an oral informed consent. See paragraph (e) for the definition of an informed consent. If it is not feasible to obtain or transmit the writing at the time the person gives informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter.
(c)  “Firm” or “law firm” denotes a lawyer or lawyers in a, law partnership, professional corporation, sole proprietorship or other association authorized to practice law; or lawyers employed in a legal services organization or the legal department of a corporation or other organization.
(d)  “Fraud” or “fraudulent” denotes conduct that is fraudulent under the substantive or procedural law of the applicable jurisdiction and has a purpose to deceive.
(e)  “Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.
(f)  “Knowingly,” “known,” or “knows” denotes actual knowledge of the fact in question. A person's knowledge may be inferred from circumstances.
(g)  “Partner” denotes a member of a partnership, a shareholder in a law firm organized as a professional corporation, or a member of an association authorized to practice law.
(h)  “Reasonable” or “reasonably” when used in relation to conduct by a lawyer denotes the conduct of a reasonably prudent and competent lawyer.
(i)  “Reasonable belief” or “reasonably believes” when used in reference to a lawyer denotes that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable.
(j)  “Reasonably should know” when used in reference to a lawyer denotes that a lawyer of reasonable prudence and competence would ascertain the matter in question.
(k)  “Screened” denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these Rules or other law.
(l)  “Substantial” when used in reference to degree or extent denotes a material matter of clear and weighty importance.
(m)  “Tribunal” denotes a court, an arbitrator in a binding arbitration proceeding or a legislative body, administrative agency, disciplinary or admissions entity created by the Supreme Court, or other body acting in an adjudicative capacity. A legislative body, administrative agency or other body acts in an adjudicative capacity when a neutral official, after the presentation of evidence or legal argument by a party or parties, will render a binding legal judgment directly affecting a party's interests in a particular matter.
(n)  “Writing” or “written” denotes a tangible or electronic record of a communication or representation, including handwriting, typewriting, printing, photostating, photography, audio or videorecording and e-mail. A “signed” writing includes an electronic sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the writing.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Confirmed in Writing
[1]  If it is not feasible to obtain or transmit a written confirmation at the time the client gives informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. If a lawyer has obtained a client's informed consent, the lawyer may act in reliance on that consent so long as it is confirmed in writing within a reasonable time thereafter.
Firm
[2]  Whether two or more lawyers constitute a firm within paragraph (c) can depend on the specific facts. For example, two practitioners who share office space and occasionally consult or assist each other ordinarily would not be regarded as constituting a firm. However, if they present themselves to the public in a way that suggests that they are a firm or conduct themselves as a firm, they should be regarded as a firm for purposes of the Rules. The terms of any formal agreement between associated lawyers are relevant in determining whether they are a firm, as is the fact that they have mutual access to information concerning the clients they serve. Furthermore, it is relevant in doubtful cases to consider the underlying purpose of the Rule that is involved. A group of lawyers could be regarded as a firm for purposes of the Rule that the same lawyer should not represent opposing parties in litigation, while it might not be so regarded for purposes of the Rule that information acquired by one lawyer is attributed to another.
[3]  With respect to the law department of an organization, including the government, there is ordinarily no question that the members of the department constitute a firm within the meaning of the Rules of Professional Conduct. There can be uncertainty, however, as to the identity of the client. For example, it may not be clear whether the law department of a corporation represents a subsidiary or an affiliated corporation, as well as the corporation by which the members of the department are directly employed. A similar question can arise concerning an unincorporated association and its local affiliates.
[4]  Similar questions can also arise with respect to lawyers in legal aid and legal services organizations. Depending upon the structure of the organization, the entire organization or different components of it may constitute a firm or firms for purposes of these Rules.
Fraud
[5]  When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that is characterized as such under the substantive or procedural law of the applicable jurisdiction and has a purpose to deceive. This does not include merely negligent misrepresentation or negligent failure to apprise another of relevant information. For purposes of these Rules, it is not necessary that anyone has suffered damages or relied on the misrepresentation or failure to inform.
Informed Consent
[6]  Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent of a client or other person (e.g., a former client or, under certain circumstances, a prospective client) before accepting or continuing representation or pursuing a course of conduct. See, e.g., Rules 1.2(c), 1.6(a) and 1.7(b). The communication necessary to obtain such consent will vary according to the Rule involved and the circumstances giving rise to the need to obtain informed consent. The lawyer must make reasonable efforts to ensure that the client or other person possesses information reasonably adequate to make an informed decision. Ordinarily, this will require communication that includes a disclosure of the facts and circumstances giving rise to the situation, any explanation reasonably necessary to inform the client or other person of the material advantages and disadvantages of the proposed course of conduct and a discussion of the client's or other person's options and alternatives. In some circumstances it may be appropriate for a lawyer to advise a client or other person to seek the advice of other counsel. A lawyer need not inform a client or other person of facts or implications already known to the client or other person; nevertheless, a lawyer who does not personally inform the client or other person assumes the risk that the client or other person is inadequately informed and the consent is invalid. In determining whether the information and explanation provided are reasonably adequate, relevant factors include whether the client or other person is experienced in legal matters generally and in making decisions of the type involved, and whether the client or other person is independently represented by other counsel in giving the consent. Normally, such persons need less information and explanation than others, and generally a client or other person who is independently represented by other counsel in giving the consent should be assumed to have given informed consent.
[7]  Obtaining informed consent will usually require an affirmative response by the client or other person. In general, a lawyer may not assume consent from a client's or other person's silence. Consent may be inferred, however, from the conduct of a client or other person who has reasonably adequate information about the matter. A number of Rules require that a person's consent be confirmed in writing. See Rules 1.7(b) and 1.9(a). For a definition of “writing” and “confirmed in writing,” see paragraphs (n) and (b). Other Rules require that a client's consent be obtained in a writing signed by the client. See, e.g., Rules 1.8(a) and (g). For a definition of “signed,” see paragraph (n).
Screened
[8]  This definition applies to situations when screening of a personally disqualified lawyer is permitted to remove imputation of a conflict of interest under Rules 1.10, 1.11, 1.12 or 1.18.
[9]  The purpose of screening is to assure the affected parties that confidential information known by the personally disqualified lawyer remains protected. The personally disqualified lawyer should acknowledge the obligation not to communicate with any of the other lawyers in the firm with respect to the matter. Similarly, other lawyers in the firm who are working on the matter should be informed that the screening is in place and that they may not communicate with the personally disqualified lawyer with respect to the matter. Additional screening measures that are appropriate for the particular matter will depend on the circumstances. To implement, reinforce and remind all affected lawyers of the presence of the screening, it may be appropriate for the firm to undertake such procedures as a written undertaking by the screened lawyer to avoid any communication with other firm personnel and any contact with any firm files or other materials relating to the matter, written notice and instructions to all other firm personnel forbidding any communication with the screened lawyer relating to the matter, denial of access by the screened lawyer to firm files or other materials relating to the matter and periodic reminders of the screen to the screened lawyer and all other firm personnel.
[10]  In order to be effective, screening measures must be implemented as soon as practical after a lawyer or law firm knows or reasonably should know that there is a need for screening.
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Rule 1.1.  Competence.
Text
A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Legal Knowledge and Skill
[1]  In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant factors include the relative complexity and specialized nature of the matter, the lawyer's general experience, the lawyer's training and experience in the field in question, the preparation and study the lawyer is able to give the matter and whether it is feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the field in question. In many instances, the required proficiency is that of a general practitioner. Expertise in a particular field of law may be required in some circumstances.
[2]  A lawyer need not necessarily have special training or prior experience to handle legal problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of determining what kind of legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge. A lawyer can provide adequate representation in a wholly novel field through necessary study. Competent representation can also be provided through the association of a lawyer of established competence in the field in question.
[3]  In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily required where referral to or consultation or association with another lawyer would be impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in the circumstances, for ill-considered action under emergency conditions can jeopardize the client's interest.
[4]  A lawyer may accept representation where the requisite level of competence can be achieved by reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an unrepresented person. See also Rule 6.2.
Thoroughness and Preparation
[5]  Competent handling of a particular matter includes inquiry into and analysis of the factual and legal elements of the problem, and use of methods and procedures meeting the standards of competent practitioners. It also includes adequate preparation. The required attention and preparation are determined in part by what is at stake; major litigation and complex transactions ordinarily require more extensive treatment than matters of lesser complexity and consequence. An agreement between the lawyer and the client regarding the scope of the representation may limit the matters for which the lawyer is responsible. See Rule 1.2(c).
Maintaining Competence
[6]  To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its practice, including the benefits and risks associated with relevant technology, engage in continuing study and education and comply with all continuing legal education requirements to which the lawyer is subject.
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NOTES TO DECISIONS

 	1. 	Failure to Represent Client.
 	2. 	Failure to Secure Entry of Order.
 	3. 	Misrepresentation of Client.
 	4. 	Failure to Inform Client.
 	5. 	Failure to Prepare and File Necessary Documents.
 	6. 	Failure to Withdraw.
 	7. 	Resignation.
 	8. 	Misrepresentation of Attorney.
 	9. 	Penalty.
 	10. 	Prosecutor.
 	11. 	Violation Not Shown.
1. Failure to Represent Client.
Where attorney failed to represent a client competently in obtaining relief pursuant to Chapter 7 of the Bankruptcy Code, suspension from the practice of law for a period of fifty-nine (59) days was warranted. Kentucky Bar Ass'n v. Watson, 862 S.W.2d 317, 1993 Ky. LEXIS 120 (Ky. 1993).
Where attorney made a false statement of material fact to Court of Appeals in her “show cause statement” filed with the court in violation of SCR 3.130-3.3(a) and 3.130-8.3(c), failed to act with reasonable diligence and promptness in representing a client and failed to make a reasonable effort to expedite litigation consistent with the interest of her client in violation of SCR 3.130-1.3 and 3.130-3.2 and failed to provide competent representation to her client in violation of this rule, she was properly suspended by the Kentucky Bar Association from the practice of law. Kentucky Bar Ass'n v. Terrell, 891 S.W.2d 403, 1995 Ky. LEXIS 5 (Ky. 1995).
Attorney's disbarment was warranted after finding violations of SCR 3.130-1.15(a) and (b), SCR 3.130-8.3(b) and (c), SCR 3.130-1.1, SCR 3.130-1.4(a) and (b), SCR 3.130-1.16, SCR 3.130-1.3(d), and SCR 3.130-3.4(c) involved in four separate client complaints, each containing multiple counts, of failing to make a disbursement of $1,500 and not providing an accounting of proceeds collected from settlement of dissolution action; convictions of misdemeanor theft, felony theft by deception and felony theft by failure to make required disposition of property; failing to prosecute clients' claim for damages due to vehicular collision; and failing to file bankruptcy petition after being paid fee and failing to notify clients of her suspension from law practice. Kentucky Bar Ass'n v. Watson, 935 S.W.2d 610, 1996 Ky. LEXIS 131 (Ky. 1996).
Suspension from the practice of law in Kentucky for one year was warranted where attorney failed to secure entry of a default judgement in his clients' favor as ordered by the circuit court, in violation of SCR 3.130-1.1 and 1.3; and further, that he failed to communicate adequately with his clients, in violation of SCR 3.130-1.4(a). Baker v. Kentucky Bar Ass'n, 935 S.W.2d 612, 1996 Ky. LEXIS 128 (Ky. 1996).
In consolidated cases, a lawyer was publicly reprimanded where, in the first case, he was paid a bankruptcy retainer, failed to file the petition or timely refund the retainer, and in the second case he was paid a bankruptcy retainer, he filed the petition but he did so improperly, resulting in dismissal, and failed to refund the retainer; the lawyer made no request pursuant to SCR 3.370(8) that the appellate court review the Board of Governor's recommendation, and the appellate court declined to undertake such review, so, pursuant to SCR 3.370(10), the appellate court adopted the recommendation of the board. Ky. Bar Ass'n v. Noble, 118 S.W.3d 586, 2003 Ky. LEXIS 224 (Ky. 2003).
Upon an attorney's admission to failing to follow up on an agreement reached at a hearing and to ensure that an order resolving the case was drafted and entered by the court, and his request for a public reprimand, the court granted the same. Bucklew v. Ky. Bar Ass'n, 136 S.W.3d 427, 2004 Ky. LEXIS 144 (Ky. 2004).
Suspended attorney was disbarred for repeatedly abandoning clients with no justification, entering an Alford plea to a theft by deception charge coupled with her admitted breach of fiduciary duties, and practicing law following her suspension. Ky. Bar Ass'n v. Roberts, 141 S.W.3d 366, 2004 Ky. LEXIS 185 (Ky. 2004).
Because an attorney did not communicate with clients, did not return their funds and property, and did not respond to the state bar association's inquiries, the attorney violated SCR 3.130-1.1, 1.3, 1.4(a), (b), 3.4(c), 8.1(b), 8.3(c), 1.15(b), and  1.16(d), and was suspended from the practice of law for five years. Ky. Bar Ass'n v. Hall, 173 S.W.3d 621, 2005 Ky. LEXIS 337 (Ky. 2005).
As the statute of limitations ran on a client's personal injury claim due to his attorney's inaction, and she failed to respond to charges brought by the Kentucky Bar Association, her conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 3.130-8.1(b), and led to a one (1) year suspension from the practice of law. Ky. Bar Ass'n v. Griffith, 186 S.W.3d 739, 2006 Ky. LEXIS 73 (Ky. 2006).
Attorney's motion for consensual discipline, under SCR 3.480(2), was granted, and he was suspended from the practice of law in the State of Kentucky for a period of 30 days, under SCR 3.380, because he did not inform a client of the insufficient service of process on the other party in her case, nor inform her of the dismissal of her case until he told her, without explanation, that they had lost the case. Kaplan v. Ky. Bar Ass'n, 201 S.W.3d 494, 2006 Ky. LEXIS 240 (Ky. 2006).
Lawyer was suspended from the practice of law for a period of 60 days for misconduct under circumstances in which he was retained by a client to appeal an unemployment insurance decision, but failed to timely file the appeal, failed to file a timely brief, failed to appeal the matter to the circuit court, and failed to promptly return the unearned fee following the client's request. Justice v. Ky. Bar Ass'n, 232 S.W.3d 527, 2007 Ky. LEXIS 191 (Ky. 2007).
Lawyer was permanently disbarred for misconduct which demonstrated a pattern in which the lawyer would accept representation, accept an advance payment of a fee, fail to perform the legal duties to bring the cases to a conclusion, fail to communicate with the clients, fail to be truthful with the clients, fail to return unearned fees, and fail to return files; the written findings of the Board of Governors of the Kentucky Bar Association in several consolidated cases showed a vote by the board finding the lawyer guilty of forty separate violations of the Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Smith, 283 S.W.3d 738, 2009 Ky. LEXIS 89 (Ky. 2009).
Attorney failed to provide competent representation to the client in violation of SCR 3.130-1.1 for allowing the limitations period for her claim for assault/battery claim to expire without her knowledge or consent, and for subsequently failing to pursue her administrative remedies through CVCB. 21. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney did not fail to provide the client with competent representation where charging an additional $460 against an insurance settlement without explaining why was not indicative of the attorney's incompetence. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney was adjudged guilty of violating SCR 3.130-1.1; 3.130-1.3; 3.130-1.4(a)(3), (a)(4); and 3.130-8.1(b), and suspended him from the practice of law for 30 days for failing to provide competent representation, act with reasonable diligence, keep the client reasonably informed, respond to requests for information, and respond to a bar complaint. Ky. Bar Ass'n v. Holton, 390 S.W.3d 789, 2013 Ky. LEXIS 21 (Ky. 2013).
Court suspended an attorney who represented a Chapter 13 debtor from practicing law before the court until December 31, 2019, because he violated the Kentucky Rules of Professional Conduct when he took funds the debtor and her husband gave him to pay off debts they owed under their bankruptcy plan, placed those funds in his business account, withdrew the funds shortly thereafter, and used them to pay business and personal expenses; severe sanctions were warranted because, inter alia, this was not the first time the court sanctioned the attorney for professional misconduct and he failed to timely comply with the court's order to turn over the money he received from the debtor and her husband to the bankruptcy trustee. In re Denny, — Bankr. —, 2018 Bankr. LEXIS 1118 (Bankr. E.D. Ky. 2018).
2. Failure to Secure Entry of Order.
Where attorney was found guilty of violating this rule by failing and refusing to secure entry of an order naming the appropriate obligor on a debt after accepting $150.00 for his services and agreeing to secure entry of the order, by failing and refusing to respond to repeated attempts by the clients to communicate with attorney to determine the status of the legal matter they entrusted to him, and by failing, after a written demand was made, to return or provide information regarding the unearned fee paid for his services, attorney was suspended from the practice of law in the Commonwealth of Kentucky for a period of one year. Kentucky Bar Ass'n v. Goodrich, 865 S.W.2d 340, 1993 Ky. LEXIS 161 (Ky. 1993).
Because an attorney failed to file two motions for shock probation after a client paid the attorney to do so, and because the attorney failed to respond to the Bar complaint, the attorney was suspended from the practice of law for 61 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Emerson, 275 S.W.3d 183, 2008 Ky. LEXIS 310 (Ky. 2008).
3. Misrepresentation of Client.
Motion of attorney to resign from the bar under terms of disbarment with additional conditions and terms was granted where attorney made serious misrepresentation of settlement proceeds, forged clients' signatures on settlement drafts and documents, negotiated settlements without his clients' knowledge or consent, failed to make required disposition of property over $100, misappropriated funds belonging to client by entering into a settlement agreement for $20,000 without her knowledge or consent and was indicted for the felony offenses of theft, fraud, and forgery. Kentucky Bar Ass'n v. Siegwald, 864 S.W.2d 300, 1993 Ky. LEXIS 141 (Ky. 1993).
Kentucky Trial Commissioner determined, in light of the outcome of the client's custody case, that the attorney had misadvised the client on the propriety of moving to Iowa in violation of SCR 3.130-1.1; however, the attorney's advice was endorsed by prior law and only because that binding authority was overturned did the attorney's advice that the client was free to move to Iowa turn out to be incorrect. While ultimately wrong, the attorney's advice was entirely reasonable; therefore, notwithstanding the attorney's stipulation that such behavior violated the Kentucky Rules of Professional Responsibility, the attorney's behavior did not violate Rule 3.310-1.1. Ky. Bar Ass'n v. Rye, 336 S.W.3d 462, 2011 Ky. LEXIS 60 (Ky. 2011).
4. Failure to Inform Client.
The defendant failed to inform the clients that their motion to amend their payment plan had been overruled as a result of the absence of counsel at the hearing on the motion. Due to this failure to inform, the clients systematically reduced their payments to the trustee in accordance with the reduced payment plan their motion had requested. In response the trustee moved to dismiss the case, which was granted at a hearing the of which the clients had no knowledge. This evidence was sufficient to prove guilt under a charge of not adequately communicating with a client. Kentucky Bar Ass'n v. Devers, 936 S.W.2d 89, 1996 Ky. LEXIS 132 (Ky. 1996).
Where an attorney repeatedly failed to respond to a personal injury client's inquiries and falsely advised the client, the attorney violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 3.130-8.3(c); as a result, pursuant to SCR 3.370(10), the attorney was suspended from the practice of law for a term of 181 days to begin at the end of the attorney's current suspension for nonpayment of bar dues. Ky. Bar Ass'n v. Geller, 133 S.W.3d 473, 2004 Ky. LEXIS 117 (Ky. 2004).
Where an attorney represented two (2) clients in an improper manner, in that he falsely informed them that he was actively working on their matters when in fact he was not, he failed to communicate with them despite their attempts to contact him, and he falsified documents in one matter, he violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 8.3(c), and a 120-day suspension was imposed on him. Ky. Bar Ass'n v. Lampe, 183 S.W.3d 171, 2006 Ky. LEXIS 14 (Ky. 2006).
Because an attorney neglected client matters, failed to communicate with a client, and thereafter, failed to respond to court orders and disciplinary inquiries, the attorney violated SCR 3.130-1.1, 130-1.3, 3.130-1.4, 3.130-1.16(d), 3.130-3.4(c), and 3.130-8.1(b); consequently, the attorney was suspended from the practice of law for 30 days. Ky. Bar Ass'n v. Slone, 413 S.W.3d 270, 2011 Ky. LEXIS 181 (Ky. 2011).
5. Failure to Prepare and File Necessary Documents.
Where attorney failed to provide competent representation to his client in failing to prepare and file the necessary documents in the client's application for worker's compensation benefits; and where he also failed to take any action on behalf of the same client during a two year period and failed to respond to the filed Kentucky Bar Association complaint in connection with the charges, attorney violated Rules of Professional Conduct 1.1, 1.3, and 8.1(b) and his actions warranted disbarment. Kentucky Bar Ass'n v. Keesee, 952 S.W.2d 705, 1997 Ky. LEXIS 111 (Ky. 1997).
An attorney failed to comply with two scheduling orders and the Circuit Judge dismissed his client's case with prejudice; in another case he violated the local rules of court, which resulted in the setting aside of his client's decree of dissolution. Kentucky Bar Ass'n v. Trumbo, 17 S.W.3d 856, 2000 Ky. LEXIS 1 (Ky. 2000).
Lawyer was suspended for 60 days for misconduct wherein he accepted representation of a client facing garnishments and liens in a collection action, and while he took some initial action on behalf of his client, he failed to respond to later motions, and judgment was entered against the client in the amount of $13,232. Ky. Bar Ass'n v. Beal, 173 S.W.3d 243, 2005 Ky. LEXIS 330 (Ky. 2005).
Lawyer was disbarred for misconduct in four separate cases in which he took fee payments from clients, performed no work for those clients, failed to return the payments, took and failed to repay a loan from a client, and falsely informed a client that he filed motion on the client's behalf; additionally, the lawyer had an extensive disciplinary history, including a prior period of disbarment. Ky. Bar Ass'n v. Roney, 209 S.W.3d 466, 2006 Ky. LEXIS 333 (Ky. 2006).
Attorney was publicly reprimanded because his failure to timely file a pre-hearing statement, prosecute an appeal and take remedial measures to protect his client's interests, and comply with orders of the Kentucky Court of Appeals violated SCR 3.130-1.1, 3.130-1.3, and  3.130-3.4(c). McAdam v. Ky. Bar Ass'n, 262 S.W.3d 640, 2008 Ky. LEXIS 203 (Ky. 2008).
Attorney was suspended from the practice of law because the attorney violated SCR 3.130-1.1 by failing to file a client's personal injury lawsuit before the statute of limitations expired. Myles v. Ky. Bar Ass'n, 289 S.W.3d 561, 2009 Ky. LEXIS 68 (Ky. 2009).
Attorney had violated SCR 3.130-1.1 and 3.130-1.3 where she had failed to apply for temporary admission before the appellate court or file an appellate brief on the client's behalf in his criminal case. Ky. Bar Ass'n v. House, 366 S.W.3d 927, 2012 Ky. LEXIS 94 (Ky. 2012).
6. Failure to Withdraw.
The court determined that a public, rather than private, reprimand was appropriate after an attorney violated DR 1.102(A)(1), (5), (6), 2-110(A)(1), (2), and 7-101(A)(1), (2), (3) of the Tennessee Code of Professional Responsibility and Kentucky Supreme Court Rules 3.130-8.3(a), 3.13-3.2, 3.130-1.16(d), 3.130-1.3, and 3.130-1.4(a) by failing to formally withdraw from a case in which he incorrectly assumed, after discussions with his clients, that local counsel were taking over for the client and, meanwhile, failing to respond to a summary judgment motion or appear at the hearing in the case. Kentucky Bar Ass'n v. Megibow, 957 S.W.2d 727, 1997 Ky. LEXIS 153 (Ky. 1997).
7. Resignation.
An attorney would be allowed to resign under terms of disbarment where he acknowledged 13 pending disciplinary matters involving numerous violations of SCR 3.130, Rules 1.1, 1.3, 1.4(a) and 8.3(b). Broadway v. Kentucky Bar Ass'n, 997 S.W.2d 467, 1999 Ky. LEXIS 91 (Ky. 1999).
8. Misrepresentation of Attorney.
Bankruptcy court found that 11 USCS § 326(d) presupposed “diligent inquiry” by the bankruptcy trustee related to his own conflicts of interest, and where the trustee undertook to represent another party in a separate case, he should have been on guard against conflicts for his alter ego, the trustee, in this case, which the court found were present; the trustee, when he acted as an attorney for a creditor, had an ethical duty under Kentucky's Rules of Professional Conduct for attorneys to pursue the estate's interests with competence and diligence, pursuant to SCR 3.130(1.1) and 3.130(1.3), as well as the duty to avoid conflicts of interest under SCR 3.130(1.7). In re Grieb Printing Co., 297 B.R. 82, 2003 Bankr. LEXIS 1186 (Bankr. W.D. Ky. 2003).
9. Penalty.
Attorney received a public reprimand and was required to take remedial education courses in the areas of domestic relations, appellate practice and/or legal writing based on finding that he was guilty of violating SCR 3.130-1.1, 3.130-1.3, 3.130.1.4(a), (c), 3.130-1.16(d), and 3.130-3.4(c) in his handling of a divorce case, where the attorney failed to file a brief in the appeal of the divorce judgment, he failed to inform his client that the judgment had been reversed on the issue of maintenance, when the case was remanded, the attorney failed to notify his client of a hearing on the maintenance issue until just prior to the hearing and then, he failed to prepare the client for the hearing, and when the client retained new counsel, the attorney failed to comply with a request for a copy of the attorney's file made by new counsel. Ky. Bar Ass'n v. Nesbitt, 189 S.W.3d 144, 2006 Ky. LEXIS 95 (Ky. 2006).
Attorney's request for a 181-day suspension for his violation of SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-3.4(c), and 3.130-8.3(b) during the handling of two (2) civil matters, was granted. The attorney's bouts of acute depression during the time he was handling the matters was a mitigating factor in light of the fact that the attorney sought and obtained treatment for his depression, and further, prior Kentucky case law supported the sanction requested. Ky. Bar Ass'n v. Williams, 188 S.W.3d 437, 2006 Ky. LEXIS 98 (Ky. 2006).
Because an attorney failed to respond to complaints by two bankruptcy clients and the Kentucky Bar Association, the attorney was suspended for 181 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Whitlock, 290 S.W.3d 53, 2009 Ky. LEXIS 60 (Ky. 2009).
Where the attorney admitted that he failed to properly perform title searches while working for a bank, knowingly failed to record a deed, and failed to inform the bankruptcy court of his brother's transfer of stock in a company, his conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-4.4, and 3.130-3.3(a)(2). The attorney was suspended from the practice of law for two years. Erpenbeck v. Ky. Bar Ass'n, 295 S.W.3d 435, 2009 Ky. LEXIS 206 (Ky. 2009).
10. Prosecutor.
Attorney was suspended from the practice of law in Kentucky for a total of 120 days in two cases, because a prosecutor must decline employment in any civil action when there was any reasonable probability that a criminal prosecution might arise from the circumstances of the case, and three criminal cases were dismissed with prejudice due to the attorney's failure to provide competent representation, failure to act with diligence and promptness and failure to expedite litigation, and the attorney failed to return the files to the client (the Attorney General). Ky. Bar Ass'n v. Ballard, 349 S.W.3d 922, 2011 Ky. LEXIS 129 (Ky. 2011).
11. Violation Not Shown.
Attorney did not violate SCR 3.130-1.1, SCR 3.130-1.15(c) or SCR 3.130-3.4(c) because the client was in error in his belief that some of his monies were being taken to pay the purchaser. Further, the evidence supported the conclusion that the attorney merely attempted to facilitate a resolution to the dispute and never functioned in the role as a formal mediator or received payment for hosting the meeting between the parties in his office. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
Attorney did not violate SCR 3.130-1.1 because she was competent, knowledgeable, and able to serve as an estate's executrix where she had been practicing estate planning, probate, estate administration, and corporate law since she began practicing law in 1990; the attorney's actions in seeking advice from other professionals regarding the taxation of the beneficiaries and the distribution of the trust, along with her knowledge as a specialized practicing attorney, made her competent to handle this case. Ky. Bar Ass'n v. Fernandez, 397 S.W.3d 383, 2013 Ky. LEXIS 106 (Ky. 2013).
Rule 1.2.  Scope of representation and allocation of authority between client and lawyer.
Text
(a)  Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.
(b)  A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of the client's political, economic, social or moral views or activities.
(c)  A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.
(d)  A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Allocation of Authority between Client and Lawyer
[1]  Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served by legal representation, within the limits imposed by law and the lawyer's professional obligations. The decisions specified in paragraph (a), such as whether to settle a civil matter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer's duty to communicate with the client about such decisions. With respect to the means by which the client's objectives are to be pursued, the lawyer shall consult with the client as required by Rule 1.4(a)(2) and may take such action as is impliedly authorized to carry out the representation.
[2]  On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the client's objectives. Clients normally defer to the special knowledge and skill of their lawyer with respect to the means to be used to accomplish their objectives, particularly with respect to technical, legal and tactical matters. Conversely, lawyers usually defer to the client regarding such questions as the expense to be incurred and concern for third persons who might be adversely affected. Because of the varied nature of the matters about which a lawyer and client might disagree and because the actions in question may implicate the interests of a tribunal or other persons, this Rule does not prescribe how such disagreements are to be resolved. Other law, however, may be applicable and should be consulted by the lawyer. The lawyer should also consult with the client and seek a mutually acceptable resolution of the disagreement. If such efforts are unavailing and the lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the representation. See Rule 1.16(b)(4). Conversely, the client may resolve the disagreement by discharging the lawyer. See Rule 1.16(a)(3).
[3]  At the outset of a representation, the client may authorize the lawyer to take specific action on the client's behalf without further consultation. Absent a material change in circumstances and subject to Rule 1.4, a lawyer may rely on such an advance authorization. The client may, however, revoke such authority at any time.
[4]  In a case in which the client appears to be suffering diminished capacity, the lawyers duty to abide by the clients decisions is to be guided by reference to Rule 1.14.
Independence from Client's Views or Activities
[5]  Legal representation should not be denied to people who are unable to afford legal services, or whose cause is controversial or the subject of popular disapproval. By the same token, representing a client does not constitute approval of the client's views or activities.
Agreements Limiting Scope of Representation
[6]  The scope of services to be provided by a lawyer may be limited by agreement with the client or by the terms under which the lawyer's services are made available to the client. When a lawyer has been retained by an insurer to represent an insured, for example, the representation may be limited to matters related to the insurance coverage. A limited representation may be appropriate because the client has limited objectives for the representation. In addition, the terms upon which representation is undertaken may exclude specific means that might otherwise be used to accomplish the client's objectives. Such limitations may exclude actions that the client thinks are too costly or that the lawyer regards as repugnant or imprudent.
[7]  Although this Rule affords the lawyer and client substantial latitude to limit the representation, the limitation must be reasonable under the circumstances. If, for example, a client's objective is limited to securing general information about the law the client needs in order to handle a common and typically uncomplicated legal problem, the lawyer and client may agree that the lawyer's services will be limited to a brief telephone consultation. Such a limitation, however, would not be reasonable if the time allotted was not sufficient to yield advice upon which the client could rely. Although an agreement for a limited representation does not exempt a lawyer from the duty to provide competent representation, the limitation is a factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation. See Rule 1.1.
[8]  All agreements concerning a lawyer's representation of a client must accord with the Rules of Professional Conduct and other law. See, e.g., Rules 1.1, 1.8 and 5.6.
Criminal, Fraudulent and Prohibited Transactions
[9]  Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client to commit a crime or fraud. This prohibition, however, does not preclude the lawyer from giving an honest opinion about the actual consequences that appear likely to result from a client's conduct. Nor does the fact that a client uses advice in a course of action that is criminal or fraudulent of itself make a lawyer a party to the course of action. There is a critical distinction between presenting an analysis of legal aspects of questionable conduct and recommending the means by which a crime or fraud might be committed with impunity.
[10]  When the client's course of action has already begun and is continuing, the lawyer's responsibility is especially delicate. The lawyer is required to avoid assisting the client, for example, by drafting or delivering documents that the lawyer knows are fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a client in conduct that the lawyer originally supposed was legally proper but then discovers is criminal or fraudulent. The lawyer must, therefore, withdraw from the representation, of the client in the matter. See Rule 1.16(a). In some cases, withdrawal alone might be insufficient. It may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm any opinion, document, affirmation or the like. See Rule 4.1.
[11]  Where the client is a fiduciary, the lawyer may be charged with special obligations in dealings with a beneficiary.
[12]  Paragraph (d) applies whether or not the defrauded party is a party to the transaction. Hence, a lawyer must not participate in a transaction to effectuate criminal or fraudulent avoidance of tax liability. Paragraph (d) does not preclude undertaking a criminal defense incident to a general retainer for legal services to a lawful enterprise. The last clause of paragraph (d) recognizes that determining the validity or interpretation of a statute or regulation may require a course of action involving disobedience of the statute or regulation or of the interpretation placed upon it by governmental authorities.
[13]  If a lawyer comes to know or reasonably should know that a client expects assistance not permitted by the Rules of Professional Conduct or other law or if the lawyer intends to act contrary to the client's instructions, the lawyer must consult with the client regarding the limitations on the lawyer's conduct. See Rule 1.4(a)(5).
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NOTES TO DECISIONS

 	1. 	Failure to Abide Client's Objectives.
 	2. 	Penalty.
 	3. 	Acting Without Client's Approval Or Consent.
 	4. 	Settlement.
 	5. 	Requirement to Sign Pleadings.
1. Failure to Abide Client's Objectives.
Where attorney failed to abide by the objectives set out by the client concerning litigation, failed to file suit promptly on his behalf, failed to maintain communications with client so as to keep him reasonably informed of the status of the matter and failed to surrender to client items which had evidentiary value and where attorney lied to client concerning the pendency of a matter, a two-year suspension from the practice of law was warranted. Kentucky Bar Ass'n v. Combs, 875 S.W.2d 101, 1994 Ky. LEXIS 39 (Ky. 1994).
Lawyer was disbarred for misconduct which included misappropriation of bond money posted by a client's mother, lack of diligence in handling legal matters for clients, lack of adequate communication with clients, and failure to refund unearned fees; also, while the lawyer was served with the charges, he failed to file answers. Ky. Bar Ass'n v. Vescio, 198 S.W.3d 139, 2006 Ky. LEXIS 111 (Ky. 2006).
2. Penalty.
An attorney was publicly reprimanded where, inter alia, he orally moved to dismiss a petition for bankruptcy without his client's knowledge or consent. Kentucky Bar Ass'n v. Rankin, 999 S.W.2d 710, 1999 Ky. LEXIS 118 (Ky. 1999).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
3. Acting Without Client's Approval Or Consent.
Lawyer was disbarred for misconduct in which his firm received a commission based on the premiums for two title insurance policies bought by his client in connection with a purchase transaction, but these commissions were not disclosed to the client; further, without the client's approval or consent, a $100,000,000 owner's policy was bought as part of the transaction. Ky. Bar Ass'n v. Catron, 229 S.W.3d 910, 2007 Ky. LEXIS 176 (Ky. 2007).
Attorney was suspended for 91 days, with 61 days probated, where she violated SCR 3.130-1.2 by charging an estate the fees and expenses for the administration of two other estates; even though the attorney's actions could have been construed as being aligned with the objectives of the client, issues regarding expense should have been left to the client. Nothing in a will authorized the attorney to charge the estate for the expenses of probating other estates. Ky. Bar Ass'n v. Fernandez, 397 S.W.3d 383, 2013 Ky. LEXIS 106 (Ky. 2013).
4. Settlement.
Disagreement with a client over whether to accept a settlement offer was not a good and sufficient cause for an attorney to withdraw with expectation of a quantum meruit fee, because the attorney was ethically bound by SCR 3.130-1.2(a) to accept the client's decision to reject the settlement offer in the personal injury case. Lofton v. Fairmont Specialty INS. Managers, Inc., 367 S.W.3d 593, 2012 Ky. LEXIS 88 (Ky. 2012).
5. Requirement to Sign Pleadings.
SCR 3.130-1.2 does not alleviate the requirement for an attorney to sign pleadings that he or she assisted in drafting. Persels & Assocs., LLC v. Capital One Bank, (USA), N.A., 2014 Ky. App. LEXIS 24 (Ky. Ct. App. 2014).
Rule 1.3.  Diligence.
Text
A lawyer shall act with reasonable diligence and promptness in representing a client.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical measures are required to vindicate a client's cause or endeavor. A lawyer must also act with commitment and dedication to the interests of the client and with zeal in advocacy upon the client's behalf. A lawyer is not bound, however, to press for every advantage that might be realized for a client. For example, a lawyer may have authority to exercise professional discretion in determining the means by which a matter should be pursued. See Rule 1.2. The lawyer's duty to act with reasonable diligence does not require the use of offensive tactics or preclude the treating of all persons involved in the legal process with courtesy and respect.
[2]  A lawyer's work load must be controlled so that each matter can be handled competently.
[3]  Perhaps no professional shortcoming is more widely resented than procrastination. A client's interests often can be adversely affected by the passage of time or the change of conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the client's legal position may be destroyed. Even when the client's interests are not affected in substance, however, unreasonable delay can cause a client needless anxiety and undermine confidence in the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness, however, does not preclude the lawyer from agreeing to a reasonable request for a postponement that will not prejudice the lawyer's client.
[4]  Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific matter, the relationship terminates when the matter has been resolved. If a lawyer has served a client over a substantial period in a variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is looking after the client's affairs when the lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative proceeding that produced a result adverse to the client and the lawyer and the client have not agreed that the lawyer will handle the matter on appeal, the lawyer must consult with the client about the possibility of appeal before relinquishing responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is obligated to prosecute the appeal for the client depends on the scope of the representation the lawyer has agreed to provide to the client. See Rule 1.2.
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NOTES TO DECISIONS
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 	14. 	Prosecutor.
 	15. 	No Lack of Diligence.
1. Inadequate Preparation.
Attorney's failure to handle a legal matter without preparation adequate under the circumstances; neglecting a legal matter entrusted to him; and for failure to inform his client of the dismissal of his civil action or of the decision of the Court of Appeals affirming the dismissal, warranted a public reprimand. Kentucky Bar Ass'n v. Harris, 809 S.W.2d 851, 1991 Ky. LEXIS 27 (Ky. 1991).
2. Failure to Use Promptness and Diligence in Preparing Case.
Attorney's failure to keep his clients reasonably informed about their cases or respond to their requests for information and failure to use reasonable diligence and promptness in preparing the cases or in seeking post-judgment relief, warranted his suspension from the practice of law for 59 days pursuant to his motion to withdraw in lieu of another penalty. Swain v. Kentucky Bar Ass'n, 825 S.W.2d 279, 1992 Ky. LEXIS 36 (Ky. 1992).
Attorney's failure to timely file a petition for relief in bankruptcy for which he was employed warranted a public reprimand. Kentucky Bar Ass'n v. Reeves, 851 S.W.2d 478, 1993 Ky. LEXIS 69 (Ky. 1993).
Attorney's failure to file clients bankruptcy petitions in a timely manner, failure to keep clients reasonably informed and to comply with reasonable requests for information, failure to attend the first meeting of creditors, knowing and intentional failure to amend pleadings as required by the bankruptcy court and knowing and material misrepresentations to the bankruptcy court warranted a one year suspension from the practice of law. Kentucky Bar Ass'n v. Goodrich, 851 S.W.2d 479, 1993 Ky. LEXIS 67 (Ky. 1993).
Attorney's failure to return unearned fees advanced to him by a client and failure to exercise diligence and promptness in the representation of a client warranted a suspension from the practice of law for 59 days. Kentucky Bar Ass'n v. Keeney, 858 S.W.2d 189, 1993 Ky. LEXIS 93 (Ky. 1993).
Where attorney, in representing client, failed to take any action in one estate for a period of approximately three (3) years, in another estate for a period of approximately two (2) years, and in the civil action for a period of approximately six (6) months the evidence supported the recommendation of the Kentucky Bar Association for a public reprimand. Wides v. Kentucky Bar Ass'n, 900 S.W.2d 225, 1995 Ky. LEXIS 85 (Ky. 1995).
Where attorney failed to file with reasonable promptness a correct petition for the adoption of his client's grandson where part of the delay was due to attorney's lack of familiarity with adoption laws, attorney's request that the disciplinary proceedings pending against him be terminated by a 59-day suspension for his violations of the applicable standards of professional conduct was granted. Carter v. Kentucky Bar Ass'n, 907 S.W.2d 778, 1995 Ky. LEXIS 118 (Ky. 1995).
By failing to properly complete his client's divorce proceeding, attorney violated this rule which requires reasonable diligence and promptness in representing a client, and by failing to communicate properly with his client, he violated SCR 3.130, Rule 1.4; consequently, he was suspended from practicing law for three months. Kentucky Bar Ass'n v. Mauzy, 909 S.W.2d 661, 1995 Ky. LEXIS 142 (Ky. 1995).
The Supreme Court of Kentucky upheld the recommendation of the Kentucky Bar Association to suspend attorney from the practice of law for three months, where attorney failed to timely file a brief appealing a judgment entered against his client and his failure to act with reasonable diligence and promptness in representing his client, resulted in the dismissal of his client's appeal. Skaggs v. Kentucky Bar Ass'n, 915 S.W.2d 744, 1996 Ky. LEXIS 4 (Ky. 1996).
Thirty-day suspension and payment of costs were warranted for violation of SCR 3.130-1.3 and 3.130-1.4 where attorney, paid a retainer for the ancillary administration of decedent's Kentucky real estate, failed to promptly perform the work and schedule a closing and failed to respond to two client inquiries, yet eventually did complete the work and refunded the retainer. Kentucky Bar Ass'n v. Thomas, 927 S.W.2d 838, 1996 Ky. LEXIS 76 (Ky. 1996).
In reciprocal discipline proceeding, because more than twenty days had passed and attorney had failed to respond, decision of another state's grievance committee was adopted and attorney was publicly reprimanded for misconduct in not diligently advancing client's workers' compensation claim in violation of rule identical to this Rule. Kentucky Bar Ass'n v. McChord, 931 S.W.2d 155, 1996 Ky. LEXIS 133 (Ky. 1996).
Attorney's failure to act with reasonable diligence and promptness in representing a client and his failure to keep client reasonably informed about the status of the matter and to comply with reasonable requests for information violated Rules 1.3 and 1.4(a) of the Kentucky Rules of Professional Conduct and warranted a 60-day suspension from the practice of law. Levy v. Kentucky Bar Ass'n, 950 S.W.2d 229, 1997 Ky. LEXIS 92 (Ky. 1997).
An attorney's motion for a one-year suspension was granted pursuant to SCR 3.480(3), thus terminating proceedings for his violation of SCR 3.130-1.3 and 1.4 by failing to act with diligence and promptness and to keep a client reasonably informed, violations of CR 11 and SCR 3.130-3.1 by filing frivolous, nonmeritorious arguments before three courts, and violation of SCR 1.130-1.16(a)(1) by continuing to represent his client in those three courts after being subject to Rule 11 sanctions. Turner v. Kentucky Bar Ass'n, 955 S.W.2d 926, 1997 Ky. LEXIS 144 (Ky. 1997).
Attorney's failure to diligently pursue the collection of a bad check and his subsequent abandonment of the case, constituted violations of the duties of diligence, communication with client, and protection of client's interests, and warranted a three-month suspension from the practice of law. Kentucky Bar Ass'n v. Berkebile, 971 S.W.2d 292, 1998 Ky. LEXIS 106 (Ky. 1998).
Attorney's failure to timely file and complete client's divorce action warranted 30-day suspension. James v. Kentucky Bar Ass'n, 973 S.W.2d 844, 1998 Ky. LEXIS 111 (Ky. 1998).
Attorney moved for termination of Kentucky Bar Association proceedings against him by entry of a court order that publicly reprimands him for violating SCR 3.130, Rule 1.3 of the Kentucky Rules of Professional Conduct for failing to act with reasonable diligence and promptness in the filing of client's patent application; for violating SCR 3.130, Rule 1.4 by failing to keep client reasonably informed; and for violating SCR 3.130, Rule 8.1 by failing to respond to the bar complaint after being served with it by the sheriff. Gilliam v. Kentucky Bar Ass'n, 8 S.W.3d 571, 2000 Ky. LEXIS 5 (Ky. 2000).
An attorney violated the rule when he failed to file a pre-hearing statement or another document, which led to the dismissal of a notice of appeal. Kentucky Bar Ass'n v. Zimmerman, 11 S.W.3d 47, 2000 Ky. LEXIS 11 (Ky. 2000).
In consolidated cases, a lawyer was publicly reprimanded where, in the first case, he was paid a bankruptcy retainer, failed to file the petition or timely refund the retainer, and in the second case he was paid a bankruptcy retainer, he filed the petition but he did so improperly, resulting in dismissal, and failed to refund the retainer; the lawyer made no request pursuant to SCR 3.370(8) that the appellate court review the Board of Governor's recommendation, and the appellate court declined to undertake such review, so, pursuant to SCR 3.370(10), the appellate court adopted the recommendation of the board. Ky. Bar Ass'n v. Noble, 118 S.W.3d 586, 2003 Ky. LEXIS 224 (Ky. 2003).
Attorney was suspended from the practice of law for two years because she accepted a client, accepted a fee from the client, and failed to file a Qualified Domestic Relations Order on behalf of the client when she was suspended from the practice of law for her failure to comply with her continuing legal education requirements. Kentucky Bar Ass'n v. Roberts-Gibson, 122 S.W.3d 69, 2003 Ky. LEXIS 248 (Ky. 2003).
Upon an attorney's admission that he: (1) violated SCR 3.130-1.3 and 3.4 by failing to timely file an appellate brief and to properly and timely respond to the multiple show cause orders; (2) violated SCR 3.130-1.4(a) by failing to notify his client that her appeal was dismissed, failing to provide copies of court orders, and failing to respond to his client's requests for information regarding the status of the appeal; and, (3) violated SCR 3.130-8.3(c) by misrepresenting to his client that her appeal was pending after it was dismissed, and by misrepresenting to the Court of Appeals that he would provide certification that his client was served with copies of orders, his request for a public reprimand was granted after the court considered that the attorney did not have a prior disciplinary record, he made a full and free disclosure to the disciplinary board, had a cooperative attitude toward the disciplinary proceedings, and fully refunded any fees paid to his client. Moloney v. Ky. Bar Ass'n, 152 S.W.3d 866, 2005 Ky. LEXIS 18 (Ky. 2005).
Lawyer was publicly reprimanded for misconduct in which he delayed in filing a civil complaint on behalf of his clients for nearly a year and a half, and failed to return the retainer paid to him by the clients. Richards v. Ky. Bar Ass'n, 181 S.W.3d 556, 2005 Ky. LEXIS 386 (Ky. 2005).
Where attorney violated SCR 3.130-1.3 by failing to exercise reasonable diligence and promptness in representing a client, and by failing to file or pursue her petition for bankruptcy, violated SCR. 3.130-1.4(a) by failing to keep the client informed about the status of her bankruptcy matter and by failing to respond to her requests for information, and violated SCR 3.130-1.16(d) by failing to refund that portion of the fee paid to him by the client that had not been earned, the attorney was suspended from the practice of law. McKenzie v. Ky. Bar Ass'n, 184 S.W.3d 557, 2006 Ky. LEXIS 43 (Ky. 2006).
Attorney violated SCR 3.130-1.16(d) and 3.130-1.3 because, after accepting a retainer to represent an incarcerated client, he told the client he would need more money to begin working on his case, did nothing further on the case, and refused to return the retainer despite repeated demands. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Lawyer was disbarred for misconduct which included misappropriation of bond money posted by a client's mother, lack of diligence in handling legal matters for clients, lack of adequate communication with clients, and failure to refund unearned fees; also, while the lawyer was served with the charges, he failed to file answers. Ky. Bar Ass'n v. Vescio, 198 S.W.3d 139, 2006 Ky. LEXIS 111 (Ky. 2006).
Where attorney failed to act with reasonable diligence and promptness in representing a client, failed to keep a client reasonably informed about the status of a matter and promptly complying with reasonable requests for information, failed to promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive, and knowingly failed to respond to a lawful demand for information from an admissions or disciplinary authority, the attorney was permanently disbarred for multiple violations over the course of long period of time since the latest charges are consistent with a long pattern and practice established by the attorney in which he has failed to adequately represent his clients in a variety of situations. Ky. Bar Ass'n v. McDaniel, 205 S.W.3d 201, 2006 Ky. LEXIS 288 (Ky. 2006).
Lawyer was disbarred for misconduct in four separate cases in which he took fee payments from clients, performed no work for those clients, failed to return the payments, took and failed to repay a loan from a client, and falsely informed a client that he filed motion on the client's behalf; additionally, the lawyer had an extensive disciplinary history, including a prior period of disbarment. Ky. Bar Ass'n v. Roney, 209 S.W.3d 466, 2006 Ky. LEXIS 333 (Ky. 2006).
Because an attorney accepted $500 from a client, but never responded to the client's subsequent efforts to contact the attorney, the attorney violated SCR 3.130-1.3, 3.130-1.4, and  3.310-1.16(d); therefore, the attorney was suspend for 181 days, and was ordered to pay restitution to the client and for the costs of the disciplinary proceedings. Ky. Bar Ass'n v. Griffiths, 225 S.W.3d 393, 2007 Ky. LEXIS 135 (Ky. 2007).
Lawyer was disbarred for misconduct in four separate cases in which the lawyer was retained to represent clients but provided few or no services, failed to communicate with the clients, failed to respond to the clients, and failed to refund fees; the lawyer had prior disciplinary suspensions. Ky. Bar Ass'n v. Pulliam, 232 S.W.3d 520, 2007 Ky. LEXIS 194 (Ky. 2007).
Attorney was suspended from the practice of law for a period of thirty (30) days, under SCR 3.380, because, in failing to file her client's divorce petition, not communicating with her client, not refunding the fee to her client for the work she did not do, and not responding to a bar complaint filed against her, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c). Kentucky Bar Ass'n v. Bock, 245 S.W.3d 206, 2008 Ky. LEXIS 29 (Ky. 2008).
Attorney was suspended for one year for violating SCR 3.130-1.3 and other rules due to professional misconduct because the attorney waited three and one-half years to find a tortfeasor's address. Ky. Bar Ass'n v. Marcum, 308 S.W.3d 200,  2010 Ky. LEXIS 85 (Ky. 2010).
Attorney who was a “frequent offender” should have received a 181-day suspension instead of a 61-day suspension where the attorney failed to diligently represent clients in two appeals and failed to respond to the Court of Appeals'  show cause orders concerning said appeals, in violation of SCR 3.130-1.3 and 3.130-3.4(c). Ky. Bar Ass'n v. Leadingham, 317 S.W.3d 589,  2010 Ky. LEXIS 208 (Ky. 2010).
In a disciplinary case where the attorney's assistant not only intentionally and dishonestly concealed her communications with clients, but for several years had improperly performed legal services for current clients, former clients and people the attorney never agreed to represent, the attorney admitted violating SCR 3.130-1.3, 3.130-1.4(a) and (b), 3.130-8.1(b), 3.130-5.3(b), 3.130-1.16(a)(2) and (d) by failing to diligently represent his clients, keep them informed, respond to disciplinary authority, ensure the conduct of his staff, properly withdraw from representation, and protect client interests upon termination. Crawford v. Ky. Bar Ass'n, 364 S.W.3d 185, 2012 Ky. LEXIS 48 (Ky. 2012).
Attorney was suspended from the practice of law for 61 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (a)(4), 3.130-1.16(d), and 3.130-8.1(b) by failing to respond to discovery requests, failing to keep his client informed about the status of her case, failing to comply with his client's requests for information, and failing to return his client's file upon termination of representation. Ky. Bar Associaton v. Thornsberry, 365 S.W.3d 559, 2012 Ky. LEXIS 71 (Ky. 2012).
Attorney did not violate his duty under SCR 3.130-1.3 to act with reasonable diligence and promptness. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney failed to act with reasonable diligence and promptness in representing the client in violation of SCR 3.130-1.3 when he permitted the limitations period on her civil judicial claim to lapse, and when he failed to file a claim with CVCB. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney was suspended from practice of law for 61 days for violating SCR 3.130-1.3, 3.130-1.4(a)(4), and  3.130-1.16(d) for failing to act with reasonable diligence and promptness in representing a client, for failing to promptly reply to her client's reasonable requests for information, and for failing to return the unearned portion of the client's advance fee payment. Ky. Bar Ass'n v. Slone, 390 S.W.3d 787, 2013 Ky. LEXIS 22 (Ky. 2013).
Attorney was suspended from the practice of law for 30 days because the client gave the attorney $7,733 to resolve credit card debt, the attorney did not use any of the $4,733 he had withdrawn in cash, and held for more than seven years, to pay any of the client's debts, and he did not refund the $1,500 he had set aside with regard to civil actions. Moreover, the attorney did not keep a billing record and could not itemize the time he spent on the client's case. Alexander v. Ky. Bar Ass'n, 398 S.W.3d 438, 2013 Ky. LEXIS 243 (Ky. 2013).
Negotiated discipline of a 30-day probated suspension was accepted where a previously undisciplined attorney violated professional conduct rules by failing to diligently represent a client, failing to respond to communications, failing to provide copies of pleadings, failing to provide the client's file, failing to provide services within a certain time frame, placing an unearned advance fee payment into a general operating account, failing to timely refund the payment after representation was terminated, and failing to provide the Kentucky Bar Association with information. Mitchner v. Ky. Bar Ass'n, 407 S.W.3d 549,  2013 Ky. LEXIS 384 (Ky. 2013).
3. — Moral Turpitude.
In cases of neglect or lack of diligence without a moral turpitude component and involving lawyers who possess an otherwise untarnished record, the primary goal of the disciplinary process is to achieve remediation; thus, attorney who did not diligently pursue client's claim received public reprimand. Frazer v. Kentucky Bar Ass'n, 860 S.W.2d 775, 1993 Ky. LEXIS 108 (Ky. 1993).
4. Misrepresentation of Case Status.
Attorney acted in an unprofessional manner by misrepresenting the case status to his clients, and for such unprofessional conduct he was publicly reprimanded. Adams v. Kentucky Bar Ass'n, 877 S.W.2d 609, 1994 Ky. LEXIS 56 (Ky. 1994).
The defendant filed a motion in bankruptcy court for a hardship discharge of a client's payment schedule. The motion was overruled but defendant advised the client to stop making payments to the trustee. The client followed the advise, and as a result, the trustee moved to dismiss her case, which the court did, and therefore the client was left with no bankruptcy protection. This evidence supported a finding of guilt on charges of not keeping a client informed. Kentucky Bar Ass'n v. Devers, 936 S.W.2d 89, 1996 Ky. LEXIS 132 (Ky. 1996).
Where an attorney repeatedly failed to respond to a personal injury client's inquiries and falsely advised the client, the attorney violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 3.130-8.3(c); as a result, pursuant to SCR 3.370(10), the attorney was suspended from the practice of law for a term of 181 days to begin at the end of the attorney's current suspension for nonpayment of bar dues. Ky. Bar Ass'n v. Geller, 133 S.W.3d 473, 2004 Ky. LEXIS 117 (Ky. 2004).
Attorney was permanently disbarred based in part on her misrepresentations to a client that a personal injury action had been filed and was proceeding when in fact, the action was never filed and the statute of limitations had run. Ky. Bar Ass'n v. Roberts-Gibson, 133 S.W.3d 475, 2004 Ky. LEXIS 120 (Ky. 2004).
Where an attorney represented two clients in an improper manner, in that he falsely informed them that he was actively working on their matters when in fact he was not, he failed to communicate with them despite their attempts to contact him, and he falsified documents in one matter, he violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 8.3(c), and a 120-day suspension was imposed on him. Ky. Bar Ass'n v. Lampe, 183 S.W.3d 171, 2006 Ky. LEXIS 14 (Ky. 2006).
Because the client's federal case had been dismissed and the attorney lied to his client about it, and because the attorney had a record of prior disciplinary action, he was suspended from the practice of law for two years, which suspension was to run consecutively to his still-outstanding 18 month suspension. Ky. Bar Ass'n v. McDaniel, 193 S.W.3d 752, 2006 Ky. LEXIS 161 (Ky. 2006).
Consecutive suspension was entered in a case where an attorney violated professional conduct rules by failing to file a personal injury case, making misrepresentations about the status of the case, improperly offering to settle with the client, and failing to respond to the client's bar complaint. Ky. Bar Ass'n v. Keating, 405 S.W.3d 462,  2013 Ky. LEXIS 383 (Ky. 2013).
5. Penalty.
A six-month suspension from the practice of law was justified for violations of SCR 3.130-1.3, 3.130-1.4 and  3.130-1.6. Kentucky Bar Ass'n v. Donsky, 923 S.W.2d 901, 1996 Ky. LEXIS 58 (Ky. 1996).
Board of Governor's recommended 1-year suspension from practice of law was adopted by Supreme Court of Kentucky where attorney was found guilty of two counts of violating SCR 3.130-1.3 (failing to  act with diligence and promptness in representation), SCR 3.130-8.3 (misrepresenting  he would file clients' lawsuits), SCR 3.130-1.16(d) (failing to  return fee for services never rendered), and SCR. 3.130-1.4(a) (failing to inform clients) and failed to answer or defend charges within the time allowed by SCR 3.200. Kentucky  Bar Ass'n v. Walker, 922 S.W.2d 10, 1996 Ky. LEXIS 55 (Ky. 1996).
Attorney's inaction in client's workers' compensation and social security claims and preparation of an affidavit containing false information for client to sign were in violation of SCR 3.130-1.3 and 3.130-8.3(c) and warranted one year suspension; a recommended six-month suspension was insufficient. Kentucky Bar Ass'n v. Clay, 932 S.W.2d 369, 1996 Ky. LEXIS 96 (Ky. 1996).
The court suspended for one year an attorney who failed to appear in court for a client's divorce proceeding, failed to communicate with the client about the status of his case, and failed to return the unearned portion of client's paid fee; the attorney, whose past disciplinary record consisted of three private admonitions, never responded to the client's complaint or to the Inquiry Tribunal's charges, and did not participate or defend himself in the Board of Governors' proceeding. Kentucky Bar Ass'n v. Greer, 959 S.W.2d 97, 1998 Ky. LEXIS 6 (Ky. 1998).
Attorney's failure to perform appropriate legal work with respect to client's habeas corpus proceedings and to maintain proper contact with client constituted violations of this rule and warranted three-month suspension. Sykes v. Kentucky Bar Ass'n, 968 S.W.2d 90, 1998 Ky. LEXIS 78 (Ky. 1998).
Disbarment was warranted for attorney's violations of SCR 3.130-1.3 and SCR 3.130-1.4(a) (failing to  act with reasonable diligence and promptness and failing to keep client informed), SCR 3.130-1.15(b) (failing to  deliver funds to client), SCR 3.130-3.4(c) (disobeying  rules of a tribunal), and SCR 3.130-8.3(c)(engaging in  dishonest conduct). Kentucky Bar Ass'n v. Keesee, 973 S.W.2d 842, 1998 Ky. LEXIS 112 (Ky. 1998).
An attorney was publicly reprimanded where, inter alia, he failed to act with reasonable diligence and promptness in his representation of a client. Kentucky Bar Ass'n v. Rankin, 999 S.W.2d 710, 1999 Ky. LEXIS 118 (Ky. 1999).
An attorney was suspended for 90 days where, inter alia, he failed to take timely action in a child custody case. Kentucky Bar Ass'n v. Stevenson, 999 S.W.2d 714, 1999 Ky. LEXIS 122 (Ky. 1999).
An attorney was suspended for 181 days where, inter alia, he failed to file a complaint after stating that he would do so, Kentucky Bar Ass'n v. Stevenson, 2 S.W.3d 789, 1999 Ky. LEXIS 125 (Ky. 1999).
An attorney was suspended from the practice of law in Kentucky for a period of thirty (30) days where, inter alia, she violated the rule by failing to file a brief or take any other action on the record after a hearing on a child support matter. Kentucky Bar Ass'n v. Hardy, 24 S.W.3d 667, 2000 Ky. LEXIS 87 (Ky. 2000).
An attorney was publicly reprimanded on the basis of his violation of, inter alia, Rule 1.3 of the Kentucky Rules of Professional Conduct, arising from a situation in which a client paid the attorney to file a motion seeking an increase in the child support she received, but he failed to do so and failed to keep her informed regarding the matter. Kentucky Bar Ass'n v. Laing, 24 S.W.3d 664, 2000 Ky. LEXIS 83 (Ky. 2000).
Because an attorney did not diligently and promptly represent clients, did not keep them informed, did not return their funds and documents, and did not  respond to bar complaints, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), SCR 3.130-1.16(d), SCR 3.130-1.5(a), and SCR 3.130-8.1(b); therefore, the attorney was suspended for a year. Ky. Bar Ass'n v. Gabbard, 172 S.W.3d 395, 2005 Ky. LEXIS 281 (2005).
Attorney was ordered suspended from the practice of law for 15 days, where the attorney was found to have violated SCR 3.130-1.3 by failing to timely proceed with the representation of his client in court and SCR 3.130-1.4(a) by failing to adequately communicate with the same client regarding the litigation. Ky. Bar Ass'n v. Smith, 183 S.W.3d 168, 2006 Ky. LEXIS 5 (Ky. 2006).
Attorney received a public reprimand and was required to take remedial education courses in the areas of domestic relations, appellate practice and/or legal writing based on finding that he was guilty of violating SCR 3.130-1.1, 3.130-1.3, 3.130.1.4(a), (c), 3.130-1.16(d), and 3.130-3.4(c) in his handling of a divorce case, where the attorney failed to file a brief in the appeal of the divorce judgment, he failed to inform his client that the judgment had been reversed on the issue of maintenance, when the case was remanded, the attorney failed to notify his client of a hearing on the maintenance issue until just prior to the hearing and then, he failed to prepare the client for the hearing, and when the client retained new counsel, the attorney failed to comply with a request for a copy of the attorney's file made by new counsel. Ky. Bar Ass'n v. Nesbitt, 189 S.W.3d 144, 2006 Ky. LEXIS 95 (Ky. 2006).
Attorney received a three-year suspension, to be served consecutive to an earlier two-year suspension, after being found guilty of violating SCR 3.130-1.3, 3.130-16(d), 3.130-3.2, 3.130-3.4(c), and 3.130-8.1(b), where the attorney failed to prosecute a civil action on behalf of a client, failed to respond to an order that he turn his file over to substitute counsel, failed to respond to discovery in the underlying litigation, and failed to respond to warning letters, complaints, and charges filed by the Kentucky Bar Association Inquiry Commission. Ky. Bar Ass'n v. Geller, 188 S.W.3d 431, 2006 Ky. LEXIS 96 (Ky. 2006).
Attorney's request for a 181-day suspension for his violation of SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-3.4(c), and 3.130-8.3(b) during the handling of two civil matters, was granted. The attorney's bouts of acute depression during the time he was handling the matters was a mitigating factor in light of the fact that the attorney sought and obtained treatment for his depression, and further, prior Kentucky case law supported the sanction requested. Ky. Bar Ass'n v. Williams, 188 S.W.3d 437, 2006 Ky. LEXIS 98 (Ky. 2006).
When an attorney admitted failing to respond to a motion, failing to advise his clients of the granting of the motion, not communicating to his clients the steps necessary to respond properly to the motion, placing an unearned retainer into his general account, and failing to refund an unearned fee, in violation of SCR 3.130-1.3, SCR 3.130-1.4(a) and (b), SCR 3.130-1.15(a), and SCR 3.130-1.16(d), and consented to a 30-day suspension, the court imposed the suspension. Ky. Bar Ass'n v. Justice, 198 S.W.3d 583, 2006 Ky. LEXIS 183 (Ky. 2006).
Lawyer was suspended for 90 days for misconduct in which he was paid $546 by his client to have his criminal record expunged, but failed to do the work, failed refund the money, failed to communicate with his client, and failed to respond to disciplinary authority; also, the lawyer had a prior charge for taking money without performing work. Ky. Bar Ass'n v. O'Brien, 220 S.W.3d 686, 2006 Ky. LEXIS 289 (Ky. 2006).
When an attorney admitted that he violated SCR 3.130-1.3 by failing to appear in court for a client and by not acting on a case until he was suspended and by not filing a brief or objection in a case, his proposal that he be suspended from the practice of law for two years was accepted since the Kentucky Bar Association did not object to the proposal. Beal v. Ky. Bar Ass'n, 216 S.W.3d 155, 2007 Ky. LEXIS 8 (Ky. 2007).
When an attorney accepted a client's fee to file for a divorce and told her a divorce had been granted when he never filed a petition, he violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-8.3(c), and he violated SCR 3.130-8.1(b) when he did not respond to a bar association's lawful demand for information; the attorney was permanently disbarred because he had a lengthy history of serious disciplinary violations. Ky. Bar Ass'n v. Geller, 211 S.W.3d 58, 2007 Ky. LEXIS 10 (Ky. 2007).
Attorney was permanently disbarred from the practice of law because the unethical behavior alleged in the charges demonstrated a pattern of misconduct represented by twelve (12) charges of ethical conduct in which the attorney would accept representation of a client, accept an advance payment of fee, fail to perform the agreed upon legal tasks, fail to communicate with the client, and fail either to surrender papers and property to which the client was entitled or to refund any unearned fee. Ky. Bar Ass'n v. Johns, 236 S.W.3d 610, 2007 Ky. LEXIS 201 (Ky. 2007).
Upon alleged violations of SCR 3.130-1.3, 1.4, and  1.16, an attorney's motion to terminate the disciplinary proceedings filed against him by consenting to a public reprimand was granted, as: (1) the bar association had no objection to the motion; (2) despite the attorney's pattern of misconduct, the relevant precedent demonstrated that a public reprimand had been entered for similar conduct; and (3) the attorney took steps to rectify matters with his former clients. Teater v. Ky. Bar Ass'n, 243 S.W.3d 349, 2008 Ky. LEXIS 5 (Ky. 2008).
Attorney was permanently disbarred from the practice of law because the attorney had violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, 3.130-3.4, 3.130-8.1(d), and 3.130-8.3(c) by failing to act with reasonable diligence in representing his clients, failing to keep the clients reasonably informed about the status of their cases, failing to return the unearned portion of fees, and failing to respond to the bar complaint. Kentucky Bar Ass'n v. Hammond, 245 S.W.3d 199, 2008 Ky. LEXIS 35 (Ky. 2008).
After an adjudication of guilt for violating SCR 3.130-1.3, 1.14(a), and  3.4(c), and upon an attorney's failure to notify the Office of Bar Counsel that she had completed any of her required ethics training at the end of her probation term, which was a specific condition of the probation, a previously-suspended order imposing a 30-day suspension was activated. Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 312, 2008 Ky. LEXIS 117 (Ky. 2008).
Suspension of an attorney was proper because: (1) the attorney's client in a divorce proceeding made efforts to contact the attorney, such as sending e-mails and leaving phone messages, however, the client received no response from the attorney; (2) the client went to the attorney's office and discovered that it was vacant with a “For Rent” sign in the window; and (3) although the attorney did finally file the divorce petition, the attorney took no further legal action on behalf of the client. Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 308, 2008 Ky. LEXIS 94 (Ky. 2008).
Attorney was permanently disbarred where, while serving as a court-appointed conservator, he misappropriated funds, double-charged the estate, and failed to file timely annual reports in violation of SCR 3.130-3.4, 3.130-8.1(d) and  3.130-8.3; in separate cases the attorney violations SCR 3.130-1.3, 3.130-1.4,  3.130-1.16(d), 3.130-3.2, 3.130-3.4 and 3.130-8.1 for failing to file a report; violated SCR 3.130-1.16(d) by  taking over 7 months to return an unearned fee; violated SCR 3.130-1.15(a) by  depositing real estate closing funds in his operating account; and violated SCR 3.130-8.3(b) by  pleading guilty to a class B misdemeanor for issuing a worthless check. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Order resolving the two pending disciplinary proceedings against an attorney by suspending his license to practice law in the Commonwealth for one year, with 181 days to be served and the remainder probated for two years upon the condition that the attorney participate in a lawyer assistance program and attend remedial ethics education, was accepted by the court where the attorney failed to return calls and failed to return a retainer, was found to have violated SCR 3.130-1.16(d), 3.130-1.4(a) and (b), 3.130-1.3, 3.130-1.15(b), and 3.130-8.3(c), in regard to the representation of two clients. Coorssen v. Ky. Bar Ass'n, 266 S.W.3d 237, 2008 Ky. LEXIS 253 (Ky. 2008).
An attorney who left the firm she was working for, did not communicate with a client or refund the client's unearned fee, and failed to supply documents and information to investigators, violated SCR 3.130-1.3, 1.4(a), 1.16(d), and 8.1(b). As she did not contest the proposed sanction of a 30-day suspension, and had previously received a private reprimand for similar misconduct, she was suspended for 30 days. Kentucky Bar Ass'n v. Whitlock, 275 S.W.3d 179, 2008 Ky. LEXIS 311 (Ky. 2008).
Because an attorney failed to respond to complaints by two bankruptcy clients and the Kentucky Bar Association, the attorney was suspended for 181 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Whitlock, 290 S.W.3d 53, 2009 Ky. LEXIS 60 (Ky. 2009).
Attorney who had an extensive prior disciplinary history, who took a retainer from a client in a custody and child support matter and did not act or communicate with the client beyond an initial filing, and who defaulted in three pending disciplinary matters, was suspended from the practice of law for a three-year period; the attorney's actions in the custody and support matter constituted violations of SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, and 3.130-8.1(b). Kentucky Bar Ass'n v. Burlew, 281 S.W.3d 768, 2009 Ky. LEXIS 104 (Ky. 2009).
Where the attorney admitted that he failed to properly perform title searches while working for a bank, knowingly failed to record a deed, and failed to inform the bankruptcy court of his brother's transfer of stock in a company, his conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-4.4, and 3.130-3.3(a)(2). The attorney was suspended from the practice of law for two years. Erpenbeck v. Ky. Bar Ass'n, 295 S.W.3d 435, 2009 Ky. LEXIS 206 (Ky. 2009).
Attorney was suspended from the practice of law for 30 days, probated for one year, based on his failure to act with reasonable diligence and promptness under SCR 3.130-1.3 in filing a personal injury action for a first client outside the statute of limitations and for bringing a frivolous medical malpractice action beyond the statute of limitations in violation of SCR 3.130-3.1 and 3.130-3.4(c) on behalf of a second client. Trainor v. Ky. Bar Ass'n, 311 S.W.3d 719,  2010 Ky. LEXIS 130 (Ky. 2010).
Ordering a lawyer “back to school” is simply not an appropriate disciplinary sanction; therefore, although an attorney was suspended from the practice of law for 60 days, with 30 days suspended upon several conditions, where he violated professional conduct rules based on a lack of reasonable diligence and promptness in handling a settlement check and Medicaid lien, he should not have been ordered to attend a business-management education program. Ky. Bar Ass'n v. Burgin, 412 S.W.3d 872, 2013 Ky. LEXIS 593 (Ky. 2013).
6. Resignation.
An attorney would be allowed to resign under terms of disbarment where he acknowledged 13 pending disciplinary matters involving numerous violations of SCR 3.130, Rules 1.1, 1.3, 1.4(a) and 8.3(b). Broadway v. Kentucky Bar Ass'n, 997 S.W.2d 467, 1999 Ky. LEXIS 91 (Ky. 1999).
7. — Additional Suspension.
Where attorney acknowledged her need to confront her problems and seek professional help, motion was granted for additional three-month suspension, consecutive to prior three-month suspension, in order to terminate four other disciplinary actions against her involving violations of SCR 3.130-1.3, SCR 3.130-1.4, SCR 3.130-8.1, and CR 45.01, plus costs. Munroe v. Kentucky Bar Ass'n, 927 S.W.2d 839, 1996 Ky. LEXIS 70 (Ky. 1996).
Where a lawyer violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.3(c), 3.130-8.1(b), inter alia, by failing to keep a client informed, advising the client while under suspension, failing to respond to the bar association's complaint, and failing to request a SCR 3.370(8) review of the association's recommendation, pursuant to SCR 3.370(10), the lawyer was suspended for three (3) years to run consecutively to a prior suspension. Ky. Bar Ass'n v. Roberts, 114 S.W.3d 843, 2003 Ky. LEXIS 203 (Ky. 2003).
8. — Disbarment.
Disbarment was appropriate sanction against attorney who was found guilty of four counts of misconduct, including (1) engaging in dishonesty, fraud, deceit and misrepresentation; (2) failure to act with diligence; (3) failure to keep clients informed; and (4) failure to respond to a request for information from a disciplinary authority. Kentucky Bar Ass'n v. Wells, 967 S.W.2d 585, 1998 Ky. LEXIS 54 (Ky. 1998).
An attorney would be disbarred where, inter alia, he failed to prosecute claims and proceedings for which he was retained by six different clients. Kentucky Bar Ass'n v. Taylor, 997 S.W.2d 464, 1999 Ky. LEXIS 92 (Ky. 1999).
An attorney was permanently disbarred from the practice of law in the Commonwealth where she had recently been suspended from the practice of law in the Commonwealth for a period of 5 years, the bar association subsequently brought additional charges against her, she failed to file an answer to those charges, and she was found to have violated, inter alia, Rule 1.3 of the Kentucky Rules of Professional Conduct.Kentucky Bar Ass'n v. Losey, 24 S.W.3d 660, 2000 Ky. LEXIS 85 (Ky. 2000).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Where an attorney failed to return his client's phone calls, refused to return an unearned portion of a retainer upon termination of his representation, and had been charged with several criminal counts, including theft by deception, wanton endangerment, and possession of a controlled substance, he was charged with violating SCR 3.130-1.3, -1.4, -3.2, -1.16(d), -3.4(c), -8.1(b) and -8.3(b); thus, the attorney's motion to resign as a member of the Kentucky Bar Association under terms of permanent disbarment was granted. Robey v. Ky. Bar Ass'n, 266 S.W.3d 234, 2008 Ky. LEXIS 255 (Ky. 2008).
Attorney was permanently disbarred because, while suspended, he filed two separate marriage dissolution petitions, appeared in court on behalf of a client, lied to a judge in open court when the attorney's membership status was questioned by the judge, contacted and intimidated an opposing party so that she would agree to a final decree before his client had discharged mutually agreed upon settlement terms, had an extensive disciplinary background, and failed to answer any of the pending charges. Ky. Bar Ass'n v. Burgin, 493 S.W.3d 370, 2016 Ky. LEXIS 338 (Ky. 2016).
Attorney was allowed to resign from the practice of law under terms of permanent disbarment because (1) the attorney personally used clients'  funds by lying about settlements, failing to reimburse entities with subrogation interests, writing cold checks, and falsifying information, for which the attorney was indicted and imprisoned, (2) the attorney admitted the attorney's conduct leading to disciplinary and criminal charges was sufficient to permanently disbar the attorney, and (3) the attorney understood the attorney's decision was unconditional, final, and irrevocable and that the attorney would never be reinstated to the practice of law in the Commonwealth of Kentucky. Ky. Bar Ass'n v. King, 529 S.W.3d 296, 2017 Ky. LEXIS 433 (Ky. 2017).
9. Failure to Take Required Action.
Where during administration of estate attorney who was grandson of deceased and son and nephew of the executors allowed the executors to distribute assets in an improper fashion and stood idly by while the executors failed to follow statutory procedures and did nothing to remedy the situation, such attorney was guilty of violation of former disciplinary rule which provided that an attorney shall not neglect a legal matter entrusted to him since such action is not indicative of clear and lucid professional judgement. Kentucky Bar Ass'n v. Hays, 937 S.W.2d 700, 1996 Ky. LEXIS 116 (Ky. 1996) (decided under prior rule).
Suspension from the practice of law in Kentucky for one year was warranted where attorney failed to secure entry of a default judgement in his clients' favor as ordered by the circuit court, in violation of SCR 3.130-1.1 and 1.3; and further, that he failed to communicate adequately with his clients, in violation of SCR 3.130-1.4(a). Baker v. Kentucky Bar Ass'n, 935 S.W.2d 612, 1996 Ky. LEXIS 128 (Ky. 1996).
Attorney's disbarment was warranted after finding violations of SCR 3.130-1.15(a) and (b), SCR 3.130-8.3(b) and (c), SCR 3.130-1.1, SCR 3.130-1.4(a) and (b), SCR 3.130-1.16, SCR 3.130-1.3(d), and SCR 3.130-3.4(c) involved in four separate client complaints, each containing multiple counts, of failing to make a disbursement of $1,500 and not providing an accounting of proceeds collected from settlement of dissolution action; convictions of misdemeanor theft, felony theft by deception and felony theft by failure to make required disposition of property; failing to prosecute clients' claim for damages due to vehicular collision; and failing to file bankruptcy petition after being paid fee and failing to notify clients of her suspension from law practice. Kentucky Bar Ass'n v. Watson, 935 S.W.2d 610, 1996 Ky. LEXIS 131 (Ky. 1996).
Defendant was retained by a client in a Chapter 7 proceeding. The client paid the defendant, and the defendant closed his offices, without giving notice to the client, without refunding any portion of the moneys paid, and without filing the petition. Defendant also closed out the client's files with out telling the client who believed the defendant continued to represent her. This was sufficient evidence to find guilt under a charge of improperly withdrawing from a case. Kentucky Bar Ass'n v. Devers, 936 S.W.2d 89, 1996 Ky. LEXIS 132 (Ky. 1996).
Neither the defendant nor anyone from defendant's office appeared in the civil suit to defend against the plaintiff's motion for a judgment on the pleadings. Judgment was entered against the defendant's client due to lack of any defense and due also to the fact that the court was never adequately informed of the actual status of the client's case in bankruptcy, and therefore there was ample evidence to support a finding of guilt for the charge under this Rule. Kentucky Bar Ass'n v. Devers, 936 S.W.2d 89, 1996 Ky. LEXIS 132 (Ky. 1996).
Where attorney failed to provide competent representation to his client in failing to prepare and file the necessary documents in the client's application for worker's compensation benefits; and where he also failed to take any action on behalf of the same client during a two year period and failed to respond to the filed Kentucky Bar Association complaint in connection with the charges, attorney violated SCR 3.130, Rules 1.1, 1.3, and  8.1(b) and his actions warranted disbarment. Kentucky Bar Ass'n v. Keesee, 952 S.W.2d 705, 1997 Ky. LEXIS 111 (Ky. 1997).
A two-year suspension from the practice of law was warranted, where the attorney was guilty of “aggravated neglect” for her failure to settle and complete an estate more than four years after the testator's death, resulting in substantial tax penalties. Kentucky Bar Ass'n v. Hatcher, 965 S.W.2d 166, 1998 Ky. LEXIS 36 (Ky. 1998).
An attorney violated SCR 3.130-1.3 and SCR 3.130-1.4(a) in two separate cases. In one, he failed to close an estate he was retained to probate, failed to record a deed of transfer for eight (8) months, failed to file a required estate tax release, and failed to return the client's phone calls. In the second case, the attorney failed to file a libel suit he was retained to investigate and did not return the client's phone calls about the matter. Heist v. Kentucky Bar Ass'n, 951 S.W.2d 326, 1997 Ky. LEXIS 99 (Ky. 1997).
Attorney who accepted representation in a bankruptcy matter failed to act with reasonable diligence and promptness on the clients behalf, in violation of SCR 3.130-1.3, where the attorney, inter alia, failed to file required papers in the bankruptcy proceeding and failed to attend a scheduled meeting with the client's creditors in the bankruptcy matter, which led to the bankruptcy action being dismissed by the bankruptcy court; as a result of this violation and two (2) other violations of the Kentucky Rules of Professional Conduct, the attorney was suspended from the practice of law for two (2) years. Ky. Bar Ass'n v. Chinn, 84 S.W.3d 458, 2002 Ky. LEXIS 179 (Ky. 2002).
Supreme Court publicly reprimanded attorney, in representation of a husband in a divorce action; the attorney's failure to diligently and promptly proceed with the representation of his client violated SCR 3.130-1.3 and failure to adequately inform his client of the status of the divorce action violated SCR 3.130-1.4(a). Ky. Bar Ass'n v. Smith, 97 S.W.3d 449, 2003 Ky. LEXIS 18 (Ky. 2003).
Under SCR 3.370(8) an attorney made no request for review of the board's recommendation, so, under SCR 3.370(10), the Supreme Court adopted the board's recommendation, found the attorney violated SCR 3.130-1.3, -1.4(a), -1.4(b), -1.5(a), -1.16(d), 5.5(a), 8.3(c), involving three (3) clients, and permanently disbarred the attorney. Ky. Bar Ass'n v. Trumbo, 96 S.W.3d 798, 2003 Ky. LEXIS 22 (Ky. 2003).
State Supreme Court adopted the decision and recommendation of the Board of Governors of the Kentucky Bar Association that an attorney who failed to take steps to serve two (2) defendants with process after summonses that were sent by mail were returned, and did not keep her client informed of the status of his personal injury action, violated SCR 3.130-1.3 and 3.130-1.4(a), and should be suspended from the practice of law for 90 days. Ky. Bar Ass'n v. Howard, 111 S.W.3d 864, 2003 Ky. LEXIS 167 (Ky. 2003).
Upon an attorney's admission to: (1) failing to diligently represent his clients when he took no steps to obtain the entry of an order reflecting the resolution of the case, (2) doing nothing to ensure the opposing party acted in accordance with the resolution, and (3) failing to appear at the hearing on the motion to dismiss, his request for a public reprimand was granted. Bucklew v. Ky. Bar Ass'n, 136 S.W.3d 427, 2004 Ky. LEXIS 144 (Ky. 2004).
Suspended attorney was disbarred for repeatedly abandoning clients with no justification, entering an Alford plea to a theft by deception charge coupled with her admitted breach of fiduciary duties, and practicing law following her suspension. Ky. Bar Ass'n v. Roberts, 141 S.W.3d 366, 2004 Ky. LEXIS 185 (Ky. 2004).
Where an attorney successfully initiated a criminal appeal, but the attorney failed to file a required brief which resulted in dismissal of the appeal, the attorney was properly found guilty of failing to act with reasonable diligence in representing the client. Ky. Bar Ass'n v. Templeton, 151 S.W.3d 329, 2004 Ky. LEXIS 322 (Ky. 2004).
Attorney, who did not file a responsive pleading to the charges, was suspended from the Commonwealth of Kentucky for lack of diligence because the attorney failed to file a motion on behalf of one client, and never refunded the money that the attorney received in advance from the client; and the attorney did not file a bankruptcy petition on behalf of another client for a period of months and did not pay the filing fee for the petition or refund the filing fee amount to the client. Ky. Bar Ass'n v. Hall, 158 S.W.3d 193, 2005 Ky. LEXIS 90 (Ky. 2005).
Lawyer was suspended for 60 days for misconduct wherein he accepted representation of a client facing garnishments and liens in a collection action, and while he took some initial action on behalf of his client, he failed to respond to later motions, and judgment was entered against the client in the amount of $ 13,232. Ky. Bar Ass'n v. Beal, 173 S.W.3d 243, 2005 Ky. LEXIS 330 (Ky. 2005).
Because an attorney did not communicate with clients, did not return their funds and property, and did not respond to the state bar association's inquiries, the attorney violated SCR 3.130-1.1, 1.3, 1.4(a), (b), 3.4(c), 8.1(b), 8.3(c), 1.15(b), and  1.16(d), and was suspended from the practice of law for five (5) years. Ky. Bar Ass'n v. Hall, 173 S.W.3d 621, 2005 Ky. LEXIS 337 (Ky. 2005).
Lawyer was suspended for one year for misconduct where, after being retained by a client to represent her in a traffic ticket matter, the lawyer failed to return the client's phone calls, and the client eventually learned from the court clerk that a warrant was issued for her for her failure to appear; the lawyer failed to respond to demands for a refund of her retainer and failed to respond to professional disciplinary charges. Ky. Bar Ass'n v. Beal, 176 S.W.3d 137, 2005 Ky. LEXIS 347 (Ky. 2005).
As the statute of limitations ran on a client's personal injury claim due to his attorney's inaction, and she failed to respond to charges brought by the Kentucky Bar Association, her conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 3.130-8.1(b), and led to a one (1) year suspension from the practice of law. Ky. Bar Ass'n v. Griffith, 186 S.W.3d 739, 2006 Ky. LEXIS 73 (Ky. 2006).
Attorney's motion for consensual discipline, under SCR 3.480(2), was granted, and he was suspended from the practice of law in the State of Kentucky for a period of 30 days, under SCR 3.380, because he did not inform a client of the insufficient service of process on the other party in her case, nor inform her of the dismissal of her case until he told her, without explanation, that they had lost the case. Kaplan v. Ky. Bar Ass'n, 201 S.W.3d 494, 2006 Ky. LEXIS 240 (Ky. 2006).
Lawyer was suspended for 181 days for misconduct where she failed to attempt to collect on a client's default judgment, failed to take any action on a client's appeal after filing a notice of appeal, and failed to comply with her client's request to obtain a hearing date in her client's Social Security disability claim. Ky. Bar Ass'n v. Herald, 203 S.W.3d 139, 2006 Ky. LEXIS 261 (Ky. 2006).
Where attorney failed to file a brief with the Kentucky Court of Appeals after the attorney had filed a notice of appeal on behalf of her clients and the appeal was ultimately dismissed after the opposing party filed a motion to dismiss, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), and  3.130-3.4(c), the attorney was suspended from practice for 30 days. Ky. Bar Ass'n v. Quesinberry, 203 S.W.3d 137, 2006 Ky. LEXIS 254 (Ky. 2006).
Attorney was permanently disbarred where attorney had been hired by clients to represent them in various legal matters, had taken “nonrefundable retainers” from the clients, continued to accept fees from some of them, and did not perform the work requested. Additionally the attorney did not inform clients during periods when he was suspended from the practice of law for non-payment of dues and for not completing continuing education requirements, in violation of SCR 3.130-1.3, 3.130-1.4, 3.130-1.15, and 3.130-1.16. Ky. Bar Ass'n v. Adair, 203 S.W.3d 144, 2006 Ky. LEXIS 256 (Ky. 2006).
Lawyer was suspended from practice for 60 days, probated for two (2) years subject to conditions, for misconduct in which the lawyer failed to appear for scheduled court hearings on behalf of two (2) criminal clients, including one scheduled trial date. Ky. Bar Ass'n v. Conley, 203 S.W.3d 142, 2006 Ky. LEXIS 263 (Ky. 2006).
Lawyer was suspended for 30 days for misconduct in which at a prehearing conference in a case on appeal, the case was settled and the lawyer was to prepare the agreed order resolving all issues and a joint motion to dismiss the appeal; however, the lawyer failed to prepare either document and the appeal proceeded. Later, another attorney in the case called and left a message for the lawyer regarding the case, but the lawyer failed to return the phone call. Morton v. Ky. Bar Ass'n, 230 S.W.3d 328, 2007 Ky. LEXIS 158 (Ky. 2007).
Lawyer was suspended for two (2) years for misconduct where the lawyer was retained to represent a client in a traffic case, but failed to appear for the client in the case; the lawyer also failed to take any action on behalf of another client in his civil case from 2002 until his suspension in 2005, and failed to file a responsive brief and objection to additional evidence in that client's workers' compensation case. Beal v. Ky. Bar Ass'n, 220 S.W.3d 690, 2007 Ky. LEXIS 184 (Ky. 2007).
Lawyer was suspended for 61 days for misconduct in which the lawyer was retained concerning a property sale, but failed to take any action regarding the sale, failed to communicate with his clients, and did not reply to the clients'  demand for a fee refund; the lawyer had an extensive disciplinary history. Ky. Bar Ass'n v. Hammond, 232 S.W.3d 529, 2007 Ky. LEXIS 186 (Ky. 2007).
Lawyer was suspended for one year for misconduct under circumstances in which, in two (2) probate matters, although the lawyer was retained to complete the probate, the lawyer abandoned his practice, failed to complete the probate matters, and failed to notify the clients of his suspension. Ky. Bar Ass'n v. McCartney, 232 S.W.3d 516, 2007 Ky. LEXIS 187 (Ky. 2007).
Lawyer was suspended from the practice of law for a period of 60 days for misconduct under circumstances in which he was retained by a client to appeal an unemployment insurance decision, but failed to timely file the appeal, failed to file a timely brief, failed to appeal the matter to the circuit court, and failed to promptly return the unearned fee following the client's request. Justice v. Ky. Bar Ass'n, 232 S.W.3d 527, 2007 Ky. LEXIS 191 (Ky. 2007).
Attorney who is instructed by a trial court to draft and submit an order, and who fails to do so, may be charged with violating SCR 3.130-1.3. Thomas v. Thomas, 248 S.W.3d 564, 2008 Ky. LEXIS 70 (Ky. 2008).
Because an attorney failed to prepare a final decree for entry as ordered and did not respond to the charges against the attorney, the attorney violated SCR 3.130-1.3, 3.130-1.4, and  3.130-8.1(b); because the attorney's misconduct was similar to another action, the attorney's 181-day suspension was to run concurrently with the suspension in the other action. Kentucky Bar Ass'n v. Quesinberry, 260 S.W.3d 786, 2008 Ky. LEXIS 180 (Ky. 2008).
Attorney was publicly reprimanded because his failure to timely file a pre-hearing statement, prosecute an appeal and take remedial measures to protect his client's interests, and comply with orders of the Kentucky Court of Appeals violated SCR 3.130-1.1, 3.130-1.3, and  3.130-3.4(c). McAdam v. Ky. Bar Ass'n, 262 S.W.3d 640, 2008 Ky. LEXIS 203 (Ky. 2008).
Trial commissioner concluded that a lawyer did not violate SCR 3.130-1.3 because the lawyer in fact investigated his client's child support case, which was what the client retained the lawyer to do. Kentucky Bar Ass'n v. O'Brien, 266 S.W.3d 800, 2008 Ky. LEXIS 250 (Ky. 2008).
Because an attorney failed to file two motions for shock probation after a client paid the attorney to do so, and because the attorney failed to respond to the Bar complaint, the attorney was suspended from the practice of law for 61 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Emerson, 275 S.W.3d 183, 2008 Ky. LEXIS 310 (Ky. 2008).
Lawyer was suspended for 61 days for violation of SCR 3.130-1.3, 3.130-1.4, and  3.130-8.1(b) because the lawyer was hired by a client to file a suit on the client's behalf, but failed to do so and failed to return any of the client's phone calls; the lawyer also failed to respond to the disciplinary complaint after letters from both the disciplinary clerk and the bar counsel. The lawyer had a previous discipline resulting from his failure to return a client's telephone calls and answer her letter, and his failure to advise the client he was no longer representing her in a divorce case. Kentucky Bar Ass'n v. Leadingham, 281 S.W.3d 284, 2009 Ky. LEXIS 56 (Ky. 2009).
Lawyer was suspended from the practice of law in Kentucky for two years, with thirty days to be served and the remainder probated for two years on conditions, for violations of SCR 3.130-1.3, 3.130-1.4(a), and  3.130-1.16(d); the lawyer failed to reply to discovery in a civil case, allowing his client's counterclaim to be dismissed, failed to communicate with his clients, and failed to keep an appointment with another client. The lawyer admitted that his unstable mental health during the relevant time period affected his ability to adequately represent the clients, and, in light of the lawyer's ethical violations, his candid acknowledgement of guilt as explained in his answers, and his minimal history of prior discipline, the recommendation of the Board of Governors was appropriate. Kentucky Bar Ass'n v. Cook, 281 S.W.3d 290, 2009 Ky. LEXIS 63 (Ky. 2009).
Attorney was permanently disbarred because the attorney violated SCR 3.130-1.3 when, 1) in a real estate matter in which the attorney represented the sellers of certain real estate and led the sellers to believe that the attorney would prepare and have signed a deed transferring the subject real estate back to the sellers, the attorney did not prepare the deed or have the deed signed; 2) after filing an answer on behalf of a client, the attorney did not further communicate with the client or with opposing counsel, and judgment was entered against the client; and 3) after filing suit on behalf of a client and notifying the client that a party sued had filed for bankruptcy, the attorney did not notify the client that the bankruptcy case had been dismissed. Kentucky Bar Ass'n v. McCartney, 281 S.W.3d 286, 2009 Ky. LEXIS 64 (Ky. 2009).
Attorney was suspended from the practice of law because the attorney violated SCR 3.130-1.3 by 1) failing to file a client's personal injury lawsuit before the statute of limitations expired; and 2) failing to draft a release of an easement on behalf of clients who had retained the attorney. Myles v. Ky. Bar Ass'n, 289 S.W.3d 561, 2009 Ky. LEXIS 68 (Ky. 2009).
Lawyer was suspended for 181 days because without informing his clients, he abandoned two civil lawsuits filed on behalf of the clients, despite having been paid in advance for his services, the clients were then unable to contact the lawyer, and the lawyer failed to provide an accurate bar roster address, in violation of SCR 3.130-1.3, 1.4(a), 1.16(d), 3.4(c), 8.1(b), and SCR 3.175(1); the lawyer failed to respond to the bar complaints or to the charges. Kentucky Bar Ass'n v. Mathews, 283 S.W.3d 741, 2009 Ky. LEXIS 83 (Ky. 2009).
Lawyer was permanently disbarred for misconduct which demonstrated a pattern in which the lawyer would accept representation, accept an advance payment of a fee, fail to perform the legal duties to bring the cases to a conclusion, fail to communicate with the clients, fail to be truthful with the clients, fail to return unearned fees, and fail to return files; the written findings of the Board of Governors of the Kentucky Bar Association in several consolidated cases showed a vote by the board finding the lawyer guilty of forty separate violations of the Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Smith, 283 S.W.3d 738, 2009 Ky. LEXIS 89 (Ky. 2009).
Attorney was suspended from the practice of law for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b) because, inter alia, he failed to obtain a final order in a divorce case to distribute to the client portions of her ex-husband's retirement account or other property, and he did not talk to her about the status of her case. Ky. Bar Ass'n v. Zimmerman, 365 S.W.3d 556, 2012 Ky. LEXIS 75 (Ky. 2012).
Attorney had violated SCR 3.130-1.1 and 3.130-1.3 where she had failed to apply for temporary admission before the appellate court or file an appellate brief on the client's behalf in his criminal case. Ky. Bar Ass'n v. House, 366 S.W.3d 927, 2012 Ky. LEXIS 94 (Ky. 2012).
Attorney violated the rules of professional conduct where she: (1) failed to timely file a civil action for a client before the applicable statute of limitations lapsed; (2) undertook initial representation of the client in November 2005 without informing him until December 2009 that she could not represent him in Indiana because she was not licensed to practice law in that state; (3) failed to surrender the client's file to his subsequent counsel despite several efforts by counsel to obtain the file; (4) failed to respond to a bar complaint filed by the client's subsequent counsel; and (5) informed the client that she could not continue to represent him in Indiana because “she had used up her quota for cases in that state” when no such quota existed. A 181-day suspension was an appropriate sanction for the violations, but sanctions were not imposed in view of the attorney's permanent disbarment. Ky. Bar Ass'n v. House, 373 S.W.3d 452, 2012 Ky. LEXIS 123 (Ky. 2012).
Attorney was suspended from the practice of law for thirty days because he failed to timely negotiate a settlement with the client's medical providers, he failed to communicate after the client attempted contact, and in the twelve-month period during which the attorney held the client's funds of $36,667 in escrow, the balance dropped to only $5,000. The attorney did promptly refund her fee when her new attorney made the request. David Won-Ihl Son v. Ky. Bar Ass'n, 398 S.W.3d 432, 2013 Ky. LEXIS 238 (Ky. 2013).
Attorney was suspended for violating SCR 3.130(1.3), (1.4)(a)(2), (1.4)(a)(4), and (8.4)(c) because the attorney (1) did no work on clients'  case, (2) did not respond to the clients'  requests for information, and (3) did not pay the clients for office furnishings the clients provided. Ky. Bar Ass'n v. Edmondson, 493 S.W.3d 835, 2016 Ky. LEXIS 339 (Ky. 2016).
Attorney was suspended for violating SCR 3.130(1.3), (1.4)(a)(2), and (1.4)(a)(4) because the attorney did no work on a client's case and did not respond to the client's requests for information. Ky. Bar Ass'n v. Edmondson, 493 S.W.3d 835, 2016 Ky. LEXIS 339 (Ky. 2016).
10. Status of Suit.
An attorney violated SCR 3.130-1.3 and 3.130-1.4(a) when he failed to communicate with a client about a dissolution of marriage action and failed to prosecute the action or notify the court or the client of his failure to prosecute the action. Kentucky Bar Ass'n v. Starnes, 953 S.W.2d 610, 1997 Ky. LEXIS 113 (Ky. 1997).
Request made by the Board of Governors of the Kentucky Bar Association, seeking a 45-day suspension against an attorney for his failure to exercise diligence and promptness in representing his client, failure to keep him informed of the status of his case, and failing to comply with a reasonable request for information, was granted, as the attorney did not file a notice for the court to review the Board's decision. Ky. Bar Ass'n v. Hogg, 136 S.W.3d 440, 2004 Ky. LEXIS 147 (Ky. 2004).
An attorney's license to practice law was suspended when the attorney (1) suggested that a client purchase certain property without telling the client that the attorney also represented the seller in the transaction; (2) entered into an investment partnership with the client, during which the attorney failed to invest a portion of the client's money as directed by the client; (3) omitted or misrepresented relevant information to the client; (4) did not notify another client of hearing dates or the entry of a summary judgment; and (5) failed to advise the second client that the attorney changed the office location. Hensley v. Ky. Bar Ass'n, 222 S.W.3d 232, 2007 Ky. LEXIS 116 (Ky. 2007).
Because an attorney failed to keep clients informed of the status of their cases, failed to inform them of a prior suspension for prior misconduct, and failed to properly supervise a secretary, the attorney was suspended for 181 days for violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(a)(2), and 3.130-5.3(b). Kentucky Bar Ass'n v. Howard, 279 S.W.3d 519, 2009 Ky. LEXIS 57 (Ky. 2009).
Attorney was suspended from the practice of law for 30 days based on, inter alia, his violations of SCR 3.130-1.3 and 3.130-1.4(a) due to his failure to keep his client informed of the status of his case despite repeated requests by the client and his failure to appear in court on the client's behalf. Ky. Bar Ass'n v. Robinson, 324 S.W.3d 735,  2010 Ky. LEXIS 274 (Ky. 2010).
Attorney was suspended for 181 days for failing to keep a client informed about the status of the client's matter, to refund the advanced fee that the attorney received from the client, and to respond to the disciplinary authority's lawful demand for information. Ky. Bar Ass'n v. Robertson, 399 S.W.3d 777,  2013 Ky. LEXIS 293 (Ky. 2013).
11. Public Reprimand.
Attorney was publicly reprimanded for the attorney's unprofessional conduct in failing to diligently take action to collect a judgment after informing a client that the attorney would do so. Reskin v. Ky. Bar Ass'n, 98 S.W.3d 863, 2003 Ky. LEXIS 34 (Ky. 2003).
Lawyer was publicly reprimanded for ethical violations where he was dilatory in obtaining service of process in his client's personal injury case, where he failed to properly notify his client regarding the personal injury case, where he failed to properly respond to a summary judgment motion in the case, and he failed to promptly deliver the file to his client's mother when asked to do so; the facts amply supported the finding that the lawyer violated SCR 3.130-1.3, 3.130-1.4, 3.130-3.2, 3.130-1.16(d). Ky. Bar Ass'n v. Edwards, 123 S.W.3d 912, 2004 Ky. LEXIS 12 (Ky. 2004).
Lawyer was publicly reprimanded for misconduct in which he failed to file a lawsuit on behalf of his clients, allowing the statute of limitations to expire, then tried to settle with the clients for $25,000, but did not advise them to seek other counsel, and eventually, the clients'  claim against the lawyer was settled for $141,000; this was the lawyer's first disciplinary matter, and he admitted the violations. Croley v. Ky. Bar Ass'n, 176 S.W.3d 136, 2005 Ky. LEXIS 346 (Ky. 2005).
Attorney who admitted that he violated SCR 3.130-1.3 and SCR 3.130-3.2 by failing to file timely annual accounting reports for an estate for which he had been appointed administrator and by failing to file the final settlement until almost nine years after the matter was opened, was publicly reprimanded and directed to pay the costs of the proceeding; the attorney violated SCR 3.130-1.3 when he failed to act diligently and promptly in handling the probate case, and he violated SCR 3.130-3.2 when he failed to make reasonable efforts to expedite the matter. Ky. Bar Ass'n v. Meredith, 198 S.W.3d 602, 2006 Ky. LEXIS 191 (Ky. 2006).
Public reprimand was the appropriate sanction for an attorney who was censured in Tennessee for violating two (2) of that state's rules of professional conduct; the attorney's actions in Tennessee also constituted violations of SCR 3.130-1.3 and SCR 3.130-3.4(c). Ky. Bar Ass'n v. Meehan, 237 S.W.3d 546, 2007 Ky. LEXIS 245 (Ky. 2007).
Tenn. Sup. Ct. R. Prof. Conduct 8,1.3  is identical to SCR 3.130-1.3, providing that a lawyer shall act with reasonable diligence and promptness in representing a client; thus reciprocal discipline in Kentucky was warranted after the Board of Professional Responsibility of the Supreme Court of Tennessee entered the censure order based on a ruling that the attorney had violated Tenn. Sup. Ct. R. Prof. Conduct 8,1.3. Ky. Bar Ass'n v. Meehan, 237 S.W.3d 546, 2007 Ky. LEXIS 245 (Ky. 2007).
Because an attorney neglected a client and failed to keep the client informed of the status of the client's uncontested divorce proceeding, the attorney was public reprimanded pursuant to SCR 3.480(2) for violating SCR 3.130-1.3, 1.130-1.4(a) and  3.130-1.16(d). Riley v. Ky. Bar Ass'n, 262 S.W.3d 203, 2008 Ky. LEXIS 200 (Ky. 2008).
Attorney's admitted misconduct in failing to adequately represent the attorney's client, which the attorney conceded violated Kentucky's Rules of Professional Conduct, warranted a public reprimand after the attorney and state bar association negotiated that punishment pursuant to SCR 3.480(2). The record showed that the attorney had violated SCR 3.130-1.3, regarding diligence, SCR 3.130-1.4(a)(4) by failing to promptly respond to the client's requests for information, SCR 3.130-1.16(d) by abandoning the client, not terminating the representation, and not returning any unearned fee, and SCR 3.130-8.1(b) by failing to respond to a bar complaint regarding the alleged inadequate representation. Wides v. Ky. Bar Ass'n, 381 S.W.3d 312, 2012 Ky. LEXIS 181 (Ky. 2012).
Supreme Court found reprimand to be appropriate discipline for an attorney's misconduct. The attorney admitted violating SCR 3.130-1.3, 3.130-1.4(a)(4), 3.130-1.15(a), and 3.130-1.16(d). Parker v. Ky. Bar Ass'n, 390 S.W.3d 792, 2013 Ky. LEXIS 18 (Ky. 2013).
12. Conflicts of Interest.
Bankruptcy court found that 11 USCS § 326(d) presupposed “diligent inquiry” by the bankruptcy trustee related to his own conflicts of interest, and where the trustee undertook to represent another party in a separate case, he should have been on guard against conflicts for his alter ego, the trustee, in this case, which the court found were present; the trustee, when he acted as an attorney for a creditor, had an ethical duty under Kentucky's Rules of Professional Conduct for attorneys to pursue the estate's interests with competence and diligence, pursuant to SCR 3.130-1.1 and 3.130-1.3, as well as the duty to avoid conflicts of interest under SCR 3.130(1.7). In re Grieb Printing Co., 297 B.R. 82, 2003 Bankr. LEXIS 1186 (Bankr. W.D. Ky. 2003).
13. Suspension.
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c), and Rule 3.130-8.4(c). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
Attorney's failure to respond to the bar association's charges that the attorney violated Ky. R. Sup. Ct. 3.130-1.3, about acting with reasonable diligence and promptness regarding the client, violated SCR 3.130-1.4(a), about reasonably communicating with the client, and violated SCR 3.130-8.1(b) by failing to respond to the client's bar complaint merited a finding that the attorney was guilty of all three charges. Given the conduct alleged and the attorney's failure to respond warranted the state supreme court's adoption of the bar association's recommendation that the attorney be suspended for 181 days from practicing law in Kentucky. Ky. Bar Ass'n v. Harris, 339 S.W.3d 438, 2011 Ky. LEXIS 66 (Ky. 2011).
Nine-month suspension from the practice of law was imposed where an attorney violated SCR 3.130-1.3, SCR 3.130-1.16(d), SCR 3.130-1.9(a), SCR 3.130-8.1(b), and SCR 3.130-3.4 through her representation of estates and failing to respond to orders and complaints. The recommended sanction was appropriate in light of the attorney's prior discipline, and the Kentucky Supreme Court elected not to review a commissioner's recommendation as allowed under SCR 3.370(9). Ky. Bar Ass'n v. Sebastian, 353 S.W.3d 616, 2011 Ky. LEXIS 125 (Ky. 2011).
Because an attorney admitted to violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c), and because the state bar association did not object to the attorney's proposed negotiated sanction, pursuant to SCR 3.480(2), the attorney was suspended for 61 days, with 31 days probated for one year on the condition that the attorney return some unearned fees and attend an ethics program. Sullivan v. Ky. Bar Ass'n, 353 S.W.3d 342, 2011 Ky. LEXIS 157 (Ky. 2011).
Because an attorney failed to file a motion pro hac vice in order to represent a client in Ohio, failed to communicate with the client or the Alternative Dispute Resolution Office, and failed to return the client's file, the attorney was suspended for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (4), 3.130-3.4(c), 3.130-5.5(a), 3.130-1.16(d), 3.130-8.1(a), and 3.130-8.4(c). Ky. Bar Ass'n v. Thornsberry, 354 S.W.3d 526, 2011 Ky. LEXIS 158 (Ky. 2011).
Because an attorney neglected client matters, failed to communicate with a client, and thereafter, failed to respond to court orders and disciplinary inquiries, the attorney violated SCR 3.130-1.1, 130-1.3, 3.130-1.4, 3.130-1.16(d), 3.130-3.4(c), and 3.130-8.1(b); consequently, the attorney was suspended from the practice of law for 30 days. Ky. Bar Ass'n v. Slone, 413 S.W.3d 270, 2011 Ky. LEXIS 181 (Ky. 2011).
Imposition of a negotiated sanction of a 30-day suspension from the attorney's ability to practice law, probated with conditions for six months, was appropriate because the attorney admitted that he violated SCR 3.130-1.3, 3.130-1.4(a) and (b), 3.130-3.4(c), and 3.130-8.3(c), and the Kentucky Bar Association had no objection to the motion. Gardner v. Ky. Bar Ass'n, 365 S.W.3d 925, 2012 Ky. LEXIS 78 (Ky. 2012).
Attorney was adjudged guilty of violating SCR 3.130-1.1; 3.130-1.3; 3.130-1.4(a)(3), (a)(4); and 3.130-8.1(b), and suspended him from the practice of law for 30 days for failing to provide competent representation, act with reasonable diligence, keep the client reasonably informed, respond to requests for information, and respond to a bar complaint. Ky. Bar Ass'n v. Holton, 390 S.W.3d 789, 2013 Ky. LEXIS 21 (Ky. 2013).
Attorney was suspended from the practice of law for 30 days due to violations of SCR 3.130-1.3, SCR 3.130-1.4(a)(3), SCR 3.130-1.16(d), SCR 3.130-8.1(b), and SCR 3.130-8.4(c) relating to  her failing to return a client's retainer, refusing to respond, and failing to file a custody petition after she stated that she had done so. The attorney also did not respond to Bar Counsel's request for additional information. Ky. Bar Ass'n v. Gevedon, 398 S.W.3d 430, 2013 Ky. LEXIS 240 (Ky. 2013).
Negotiated suspension was entered where an attorney violated professional conduct rules by failing to diligently represent a client, not obtaining a title opinion prior to closing, failing to record a mortgage, failing to keep the client reasonably informed, failing to reply to requests for information, failing to provide the client with information, and misrepresenting the authorization to close. The attorney also failed to provide information, failed to timely tender a proposed order and judgment, failed to appear in court, and provided misleading information to the Kentucky Office of Bar Counsel. Stansbury v. Ky. Bar Ass'n, 405 S.W.3d 470,  2013 Ky. LEXIS 387 (Ky. 2013).
Attorney was suspended from the practice of law for 30 days, the sanction was temporarily stayed, and could be conditionally discharged because the attorney failed to act with reasonable diligence in the probate matter, failed to keep the client reasonably informed of the matter, failed to protect the client's interests on the termination of the representation, and lied to the client. Ky. Bar Ass'n v. Roberts, 410 S.W.3d 614, 2013 Ky. LEXIS 466 (Ky. 2013).
Respondent, who was suspended from the practice of law for 181 days, had a languid, if not cavalier, attitude with regard to his practice, and respondent exhibited an extremely lackadaisical and disconcerting nature and lack of diligence in the performance of his practice; respondent's pattern of conduct left much to be desired and exhibited a clear violation of the duties owed to his client and the legal profession as a whole. Ky. Bar Ass'n v. Burgin, 448 S.W.3d 256, 2014 Ky. LEXIS 628 (Ky. 2014).
Attorney was suspended for 60 days pursuant a negotiated settlement because the attorney threatened clients with the disclosure of information that might have been detrimental, continued to represent a client in an Indiana criminal case without an Indiana attorney assisting in the matter, failed to maintain an advance fee payment in a proper escrow account, failed to provide a full accounting of funds, and failed to properly supervise his attorneys/employees. Deters v. Ky. Bar Ass'n, 484 S.W.3d 299, 2016 Ky. LEXIS 111 (Ky. 2016).
Proposed negotiated sanction between an attorney and the Kentucky Bar Association was accepted and the attorney was suspended for 30 days subject to the condition that he complete the Ethics and Professional Enhancement Program within one year because he admitted that he failed to act with reasonable diligence and promptness in his representation of a client, failed to keep the client reasonably informed about the status of her case, failed to expedite the client's litigation consistent with her best interests, and was dishonest with the client by misrepresenting the actual status of her case. O'Malley v. Ky. Bar Ass'n, 482 S.W.3d 782, 2016 Ky. LEXIS 113 (Ky. 2016).
Attorney was suspended from the practice of law in the Commonwealth of Kentucky for 181 days because the attorney violated the rules of professional conduct when he failed to act with reasonable diligence and promptness by failing to file cases for which a client had paid him; when he failed to promptly return the client's phone calls or respond to attempts to contact him in person; when he failed to promptly deliver the funds he obtained from the client's collections; when he failed to return 18 of the client's files once terminated; and when, in both Kentucky Bar Association (KBA) case files currently before the court, he failed to respond to the KBA's lawful demands for information. Ky. Bar Ass'n v. Hopper, 511 S.W.3d 912, 2017 Ky. LEXIS 76 (Ky. 2017).
Where an attorney moved for suspension from the practice of law, it was determined that the strategies he adopted had been effective and allowed him to practice law because he had not suffered a manic episode since undergoing professional care; the attorney conceded that he failed to comply with the rule, and the attorney and the Kentucky Bar Association agreed on the punishment to be levied. Wibbels v. Ky. Bar Ass'n, 527 S.W.3d 815, 2017 Ky. LEXIS 432 (Ky. 2017).
Court suspended an attorney who represented a Chapter 13 debtor from practicing law before the court until December 31, 2019, because he violated the Kentucky Rules of Professional Conduct when he took funds the debtor and her husband gave him to pay off debts they owed under their bankruptcy plan, placed those funds in his business account, withdrew the funds shortly thereafter, and used them to pay business and personal expenses; severe sanctions were warranted because, inter alia, this was not the first time the court sanctioned the attorney for professional misconduct and he failed to timely comply with the court's order to turn over the money he received from the debtor and her husband to the bankruptcy trustee. In re Denny, — Bankr. —, 2018 Bankr. LEXIS 1118 (Bankr. E.D. Ky. 2018).
14. Prosecutor.
Attorney was suspended from the practice of law in Kentucky for a total of 120 days in two cases, because a prosecutor must decline employment in any civil action when there was any reasonable probability that a criminal prosecution might arise from the circumstances of the case, and three criminal cases were dismissed with prejudice due to the attorney's failure to provide competent representation, failure to act with diligence and promptness and failure to expedite litigation, and the attorney failed to return the files to the client (the Attorney General). Ky. Bar Ass'n v. Ballard, 349 S.W.3d 922, 2011 Ky. LEXIS 129 (Ky. 2011).
15. No Lack of Diligence.
Attorney's 30-day suspension from the practice of law was proper. However, the carelessness and tardiness at issue in the case did not merit a finding of guilt for lack of diligence in violation of SCR 3.130-1.3. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
Rule 1.4.  Communication.
Text
(a)  A lawyer shall:
 	(1)  promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules;
 	(2)  reasonably consult with the client about the means by which the client's objectives are to be accomplished;
 	(3)  keep the client reasonably informed about the status of the matter;
 	(4)  promptly comply with reasonable requests for information; and
 	(5)  consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.
(b)  A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  Reasonable communication between the lawyer and the client is necessary for the client effectively to participate in the representation.
Communicating with Client
[2]  If these Rules require that a particular decision about the representation be made by the client, paragraph (a)(1) requires that the lawyer promptly consult with and secure the client's consent prior to taking action unless prior discussions with the client have resolved what action the client wants the lawyer to take. For example, a lawyer who receives from opposing counsel an offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must promptly inform the client of its substance unless the client has previously communicated to the lawyer that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the offer. See Rule 1.2(a).
[3]  Paragraph (a)(2) requires the lawyer to reasonably consult with the client about the means to be used to accomplish the client's objectives. In some situations — depending on both the importance of the action under consideration and the feasibility of consulting with the client — this duty will require consultation prior to taking action. In other circumstances, such as during a trial when an immediate decision must be made, the exigency of the situation may require the lawyer to act without prior consultation. In such cases the lawyer must nonetheless act reasonably to inform the client of actions the lawyer has taken on the client's behalf. Additionally, paragraph (a)(3) requires that the lawyer keep the client reasonably informed about the status of the matter, such as significant developments affecting the timing or the substance of the representation.
[4]  A lawyer's regular communication with clients will minimize the occasions on which a client will need to request information concerning the representation. When a client makes a reasonable request for information, however, paragraph (a)(4) requires prompt compliance with the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer's staff, acknowledge receipt of the request and advise the client when a response may be expected. Client telephone calls should be promptly returned or acknowledged.
Explaining Matters
[5]  The client should have sufficient information to participate intelligently in decisions concerning the objectives of the representation and the means by which they are to be pursued, to the extent the client is willing and able to do so. Adequacy of communication depends in part on the kind of advice or assistance that is involved. For example, when there is time to explain a proposal made in a negotiation, the lawyer should review all important provisions with the client before proceeding to an agreement. In litigation a lawyer should explain the general strategy and prospects of success and ordinarily should consult the client on tactics that are likely to result in significant expense or to injure or coerce others. On the other hand, a lawyer ordinarily will not be expected to describe trial or negotiation strategy in detail. The guiding principle is that the lawyer should fulfill reasonable client expectations for information consistent with the duty to act in the client's best interests, and the client's overall requirements as to the character of representation. In certain circumstances, such as when a lawyer asks a client to consent to a representation affected by a conflict of interest, the client must give informed consent, as defined in Rule 1.0(e).
[6]  Ordinarily, the information to be provided is that appropriate for a client who is a comprehending and responsible adult. However, fully informing the client according to this standard may be impracticable, for example, where the client is a child or suffers from diminished capacity. See Rule 1.14. When the client is an organization or group, it is often impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer should address communications to the appropriate officials of the organization. See Rule 1.13. Where many routine matters are involved, a system of limited or occasional reporting may be arranged with the client.
Withholding Information
[7]  In some very unusual circumstances, a lawyer may be justified in delaying transmission of information when the client would be likely to react imprudently to an immediate communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist indicates that disclosure would harm the client. A lawyer may not withhold information to serve the lawyer's own interest or convenience or the interests or convenience of another person. Rules or court orders governing litigation may provide that information supplied to a lawyer may not be disclosed to the client. Rule 3.4(c) directs compliance with such rules or orders.
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NOTES TO DECISIONS

 	1. 	Failure to Inform.
 		2. 	— Status of Suit.
 		3. 	— Moral Turpitude.
 		4. 	— Sanction Despite Mitigating Circumstances.
 	5. 	Penalty.
 	6. 	Resignation.
 	7. 	Aggravated Neglect.
 	8. 	Failure to Use Promptness and Diligence in Preparing Case.
 	9. 	Public Reprimand.
 	10. 	Suspension.
 	11. 	Disbarment.
 	12. 	No Violation Shown.
1. Failure to Inform.
Attorney's failure to file clients bankruptcy petitions in a timely manner, failure to keep clients reasonably informed and to comply with reasonable requests for information, failure to attend the first meeting of creditors, knowing and intentional failure to amend pleadings as required by the bankruptcy court and knowing and material misrepresentations to the bankruptcy court warranted a one year suspension from the practice of law. Kentucky Bar Ass'n v. Goodrich, 851 S.W.2d 479, 1993 Ky. LEXIS 67 (Ky. 1993).
Where during her representation of a client in a divorce proceeding an attorney failed to communicate with her client and keep her reasonably informed as to the status of the action and where in acting as notary public, attorney executed a jurat on a verified pleading, knowing the date of the jurat was inaccurate, and then filed the pleading in the divorce proceeding and in doing so offered false evidence, but after the disciplinary charge was issued, attorney realized her error and took immediate and appropriate remedial measures, recommendation by the Bar Association that attorney receive a public reprimand and that disciplinary proceedings against her be terminated was proper. Wong v. Kentucky Bar Ass'n, 904 S.W.2d 230, 1995 Ky. LEXIS 96 (Ky. 1995).
Where attorney failed to file with reasonable promptness a correct petition for the adoption of his client's grandson and where attorney lacked familiarity with adoption laws, and where attorney also failed to adequately communicate with his clients in the adoption proceeding, his request that the disciplinary proceedings pending against him be terminated by a 59-day suspension for his violation of the applicable standards of professional conduct was granted. Carter v. Kentucky Bar Ass'n, 907 S.W.2d 778, 1995 Ky. LEXIS 118 (Ky. 1995).
Thirty-day suspension and payment of costs were warranted for violation of SCR 3.130-1.3 and 3.130-1.4 where attorney, paid a retainer for the ancillary administration of decedent's Kentucky real estate, failed to promptly perform the work and schedule a closing and failed to respond to two (2) client inquiries, yet eventually did complete the work and refunded the retainer. Kentucky Bar Ass'n v. Thomas, 927 S.W.2d 838, 1996 Ky. LEXIS 76 (Ky. 1996).
Attorney's disbarment was warranted after finding violations of SCR 3.130-1.15(a) and (b), SCR 3.130-8.3(b) and (c), SCR 3.130-1.1, SCR 3.130-1.4(a) and (b), SCR 3.130-1.16, SCR 3.130-1.3(d), and SCR 3.130-3.4(c) involved in four (4) separate client complaints, each containing multiple counts, of failing to make a disbursement of $1,500 and not providing an accounting of proceeds collected from settlement of dissolution action; convictions of misdemeanor theft, felony theft by deception and felony theft by failure to make required disposition of property; failing to prosecute clients' claim for damages due to vehicular collision; and failing to file bankruptcy petition after being paid fee and failing to notify clients of her suspension from law practice. Kentucky Bar Ass'n v. Watson, 935 S.W.2d 610, 1996 Ky. LEXIS 131 (Ky. 1996).
Suspension from the practice of law in Kentucky for one year was warranted where attorney failed to secure entry of a default judgement in his clients' favor as ordered by the circuit court, in violation of SCR 3.130-1.1 and 1.3; and further, that he failed to communicate adequately with his clients, in violation of SCR 3.130-1.4(a). Baker v. Kentucky Bar Ass'n, 935 S.W.2d 612, 1996 Ky. LEXIS 128 (Ky. 1996).
Attorney's failure to act with reasonable diligence and promptness in representing a client and his failure to keep client reasonably informed about the status of the matter and to comply with reasonable requests for information violated Rules 1.3 and 1.4(a) of the Kentucky Rules of Professional Conduct and warranted a 60-day suspension from the practice of law. Levy v. Kentucky Bar Ass'n, 950 S.W.2d 229, 1997 Ky. LEXIS 92 (Ky. 1997).
An attorney violated SCR 3.130-1.3 and SCR 3.130-1.4(a) when he failed to communicate with a client about a dissolution of marriage action and failed to prosecute the action or notify the court or the client of his failure. Kentucky Bar Ass'n v. Starnes, 953 S.W.2d 610, 1997 Ky. LEXIS 113 (Ky. 1997).
An attorney violated subsection (a) where he failed to return his client's telephone calls, failed to inform her of a new trial date, failed to keep her adequately informed about the status of her case, and failed to adequately explain that he could no longer represent her due to his suspension from the practice of law. Gaines v. Kentucky Bar Ass'n, 994 S.W.2d 514, 1999 Ky. LEXIS 61 (Ky. 1999).
An attorney violated the rule when he failed to immediately notify his clients of the dismissal of their appeal. Kentucky Bar Ass'n v. Zimmerman, 11 S.W.3d 47, 2000 Ky. LEXIS 11 (Ky. 2000).
An attorney was suspended from the practice of law in Kentucky for a period of thirty (30) days where, inter alia, she violated the rule by failing to keep her client reasonably informed about the status of her case after a hearing on a child support matter and by failing to advise her of the disposition of a motion until after entry of judgment, resulting in prejudice to the client. Kentucky Bar Ass'n v. Hardy, 24 S.W.3d 667, 2000 Ky. LEXIS 87 (Ky. 2000).
Attorney who accepted representation in a bankruptcy matter violated SCR 3.130-1.4(a) where the attorney, inter alia, ceased communication with the client shortly after starting the representation, failed to inform the client of a show cause order in the case, failed to inform the client of a scheduled meeting with the client's creditors, and failed to inform the client promptly of the dismissal of the bankruptcy case, and where the client and the client's new counsel tried unsuccessfully to reach the attorney; as a result of this violation and two (2) other violations of the Kentucky Rules of Professional Conduct, the attorney was suspended from the practice of law for two (2) years. Ky. Bar Ass'n v. Chinn, 84 S.W.3d 458, 2002 Ky. LEXIS 179 (Ky. 2002).
In view of the attorney's history of professional misconduct, failure to respond to disciplinary actions, and failure to update the attorney's address, there was an unmistakable pattern of neglect necessitating disbarment. Ky. Bar Ass'n v. Cartee, 84 S.W.3d 460, 2002 Ky. LEXIS 180 (Ky. 2002).
Supreme Court publicly reprimanded attorney, in representation of a husband in a divorce action; the attorney's failure to diligently and promptly proceed with the representation of his client violated SCR 3.130-1.3 and failure to adequately inform his client of the status of the divorce action violated SCR 3.130-1.4(a). Ky. Bar Ass'n v. Smith, 97 S.W.3d 449, 2003 Ky. LEXIS 18 (Ky. 2003).
Under SCR 3.370(8) an attorney made no request for review of the board's recommendation, so, under SCR 3.370(10), the Supreme Court adopted the board's recommendation, found the attorney violated SCR 3.130-1.3, -1.4(a), -1.4(b), -1.5(a), -1.16(d), 5.5(a), 8.3(c), involving three (3) clients, and permanently disbarred the attorney. Ky. Bar Ass'n v. Trumbo, 96 S.W.3d 798, 2003 Ky. LEXIS 22 (Ky. 2003).
Attorney violated SCR 3.130-1.4(a) and (b), regarding keeping a client informed, by not returning the client's phone calls and file, and not telling him she no longer represented him. Ky. Bar Ass'n v. Perry, 102 S.W.3d 507, 2003 Ky. LEXIS 65 (Ky. 2003).
Attorney did not violate SCR 3.130-1.4(a), involving keeping client's informed, by failing to inform a client of opposing counsel's requests for discovery, after she had informed the client that she was retiring from the practice of law and would no longer represent the client, as this rule applied to current clients. Ky. Bar Ass'n v. Perry, 102 S.W.3d 507, 2003 Ky. LEXIS 65 (Ky. 2003).
In consolidated cases, a lawyer was publicly reprimanded where, in the first case, he was paid a bankruptcy retainer, failed to file the petition or timely refund the retainer, and in the second case he was paid a bankruptcy retainer, he filed the petition but he did so improperly, resulting in dismissal, and failed to refund the retainer; the lawyer made no request pursuant to SCR 3.370(8) that the appellate court review the Board of Governor's recommendation, and the appellate court declined to undertake such review, so, pursuant to SCR 3.370(10), the appellate court adopted the recommendation of the board. Ky. Bar Ass'n v. Noble, 118 S.W.3d 586, 2003 Ky. LEXIS 224 (Ky. 2003).
Where an attorney effectively abandoned clients, inter alia, by failing to keep them informed of the status of their cases and where the attorney failed to respond to the bar complaints, the attorney violated SCR 3.130-1.4(a), (b), 3.130-1.16(d), and 3.310-8.1(b); as a result, pursuant to SCR 3.370(10), the recommendation to permanently disbar the attorney was adopted. Ky. Bar Ass'n v. Perry, 122 S.W.3d 61, 2003 Ky. LEXIS 256 (Ky. 2003).
An attorney who failed to inform clients of the attorney's suspension from the practice of law and failed to respond to the disciplinary authority, violated SCR 3.130-1.16(d), 3.130-1.4(a), (b), 3.130-3.4(c), 3.130-8.1(b), and 3.130-5.5(a); therefore, pursuant to SCR 3.370(10), the state Supreme Court adopted the Board of Governors' recommendation that the attorney be suspended for one (1) year to begin at the conclusion of a current suspension. Ky. Bar Ass'n v. Klapheke, 122 S.W.3d 64, 2003 Ky. LEXIS 251 (Ky. 2003).
Attorney was suspended from the practice of law for two years because she accepted a client, accepted a fee from the client, failed to file a Qualified Domestic Relations Order on behalf of the client, and failed to maintain communications with the client when she was suspended from the practice of law for her failure to comply with her continuing legal education requirements. Kentucky Bar Ass'n v. Roberts-Gibson, 122 S.W.3d 69, 2003 Ky. LEXIS 248 (Ky. 2003).
Where an attorney repeatedly failed to respond to a personal injury client's inquiries and falsely advised the client, the attorney violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 3.130-8.3(c); as a result, pursuant to SCR 3.370(10), the attorney was suspended from the practice of law for a term of 181 days to begin at the end of the attorney's current suspension for nonpayment of bar dues. Ky. Bar Ass'n v. Geller, 133 S.W.3d 473, 2004 Ky. LEXIS 117 (Ky. 2004).
Suspended attorney was disbarred for repeatedly abandoning clients with no justification, entering an Alford plea to a theft by deception charge coupled with her admitted breach of fiduciary duties, and practicing law following her suspension. Ky. Bar Ass'n v. Roberts, 141 S.W.3d 366, 2004 Ky. LEXIS 185 (Ky. 2004).
Attorney, who did not file a responsive pleading to the charges, was suspended from the Commonwealth of Kentucky for lack of communication when the attorney did not file a bankruptcy petition on behalf of a client for a period of months, assured the client that the attorney would pay the bankruptcy filing fee, did not pay the filing fee for the petition, did not respond to the client's phone calls, and did not refund the filing fee amount or return the client's file to the client after the attorney's wife told the client that the attorney would do so. Ky. Bar Ass'n v. Hall, 158 S.W.3d 193, 2005 Ky. LEXIS 90 (Ky. 2005).
Because an attorney did not communicate with clients, did not return their funds and property, and did not respond to the state bar association's inquiries, the attorney violated SCR 3.130-1.1, 1.3, 1.4(a), (b), 3.4(c), 8.1(b), 8.3(c), 1.15(b), and  1.16(d), and was suspended from the practice of law for five (5) years. Ky. Bar Ass'n v. Hall, 173 S.W.3d 621, 2005 Ky. LEXIS 337 (Ky. 2005).
Lawyer was suspended for one year for misconduct where, after being retained by a client to represent her in a traffic ticket matter, the lawyer failed to return the client's phone calls, and the client eventually learned from the court clerk that, inter alia, a warrant was issued for her for her failure to appear; the lawyer failed to respond to demands for a refund of her retainer and failed to respond to professional disciplinary charges. Ky. Bar Ass'n v. Beal, 176 S.W.3d 137, 2005 Ky. LEXIS 347 (Ky. 2005).
Public reprimand was the appropriate sanction to impose upon an attorney for his violations of SCR 3.130-1.4(b), in failing to advising his client concerning appropriate actions the client could take such that the client was unable to make informed decisions; SCR 3.130-1.15(a), in causing client funds to be deposited into his general office account with other clients; and SCR 3.130-1.5(c), in taking a contingent fee from client funds without a proper written client agreement. Webster v. Ky. Bar Ass'n, 183 S.W.3d 174, 2006 Ky. LEXIS 10 (Ky. 2006).
Where attorney violated SCR 3.130-1.3 by failing to exercise reasonable diligence and promptness in representing a client, and by failing to file or pursue her petition for bankruptcy, violated SCR 3.130-1.4(a) by failing to keep the client informed about the status of her bankruptcy matter and by failing to respond to her requests for information, and violated SCR 3.130-1.16(d) by failing to refund that portion of the fee paid to him by the client that had not been earned, the attorney was suspended from the practice of law. McKenzie v. Ky. Bar Ass'n, 184 S.W.3d 557, 2006 Ky. LEXIS 43 (Ky. 2006).
Attorney was publicly reprimanded where, in agreeing to investigate a homicide for the husband and wife in which both were suspects, the attorney, in violation of SCR 3.130-1.4(b) and SCR 3.130-1.7(2)(b), failed to  explain that there would be no confidentiality as between the two (2) clients and the lawyer and where a conflict between the clients arose. An Unnamed Atty. v. Ky. Bar Ass'n, 186 S.W.3d 741, 2006 Ky. LEXIS 72 (Ky. 2006).
Attorney violated SCR 3.130-1.4(a) because he did not keep his client reasonably informed about the status of his case, when the attorney was incarcerated three (3) days before the client's murder trial, and could not be contacted by the client's family, and he violated SCR 3.130-8.1(b) because he did not respond to a bar complaint. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Attorney violated SCR 3.130-1.4(a) and (b) because he did not visit an incarcerated client after multiple promises to do so, did not give the client copies of discovery, missed at least two scheduled court appearances, and rejected the Commonwealth's plea offer without consulting the client. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Lawyer was disbarred for misconduct which included misappropriation of bond money posted by a client's mother, lack of diligence in handling legal matters for clients, lack of adequate communication with clients, and failure to refund unearned fees; also, while the lawyer was served with the charges, he failed to file answers. Ky. Bar Ass'n v. Vescio, 198 S.W.3d 139, 2006 Ky. LEXIS 111 (Ky. 2006).
Because the client's federal case had been dismissed and the attorney lied to his client about it, and because the attorney had a record of prior disciplinary action, he was suspended from the practice of law for two (2) years, which suspension was to run consecutively to his still-outstanding 18 month suspension. Ky. Bar Ass'n v. McDaniel, 193 S.W.3d 752, 2006 Ky. LEXIS 161 (Ky. 2006).
Lawyer was suspended for 181 days for misconduct where she failed to attempt to collect on a client's default judgment, failed to take any action on a client's appeal after filing a notice of appeal, and failed to comply with her client's request to obtain a hearing date in her client's Social Security disability claim. Ky. Bar Ass'n v. Herald, 203 S.W.3d 139, 2006 Ky. LEXIS 261 (Ky. 2006).
Where attorney failed to file a brief with the Kentucky Court of Appeals after the attorney had filed a notice of appeal on behalf of her clients and the appeal was ultimately dismissed after the opposing party filed a motion to dismiss, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), and  3.130-3.4(c), the attorney was suspended from practice for 30 days. Ky. Bar Ass'n v. Quesinberry, 203 S.W.3d 137, 2006 Ky. LEXIS 254 (Ky. 2006).
Attorney was permanently disbarred where attorney had been hired by clients to represent them in various legal matters, had taken “nonrefundable retainers” from the clients, continued to accept fees from some of them, and did not perform the work requested. Additionally the attorney did not inform clients during periods when he was suspended from the practice of law for non-payment of dues and for not completing continuing education requirements, in violation of SCR 3.130-1.3, 3.130-1.4, 3.130-1.15, and 3.130-1.16. Ky. Bar Ass'n v. Adair, 203 S.W.3d 144, 2006 Ky. LEXIS 256 (Ky. 2006).
Where attorney failed to act with reasonable diligence and promptness in representing a client, failed to keep a client reasonably informed about the status of a matter and promptly complying with reasonable requests for information, failed to promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive, and knowingly failed to respond to a lawful demand for information from an admissions or disciplinary authority, the attorney was permanently disbarred for multiple violations over the course of long period of time since the latest charges are consistent with a long pattern and practice established by the attorney in which he has failed to adequately represent his clients in a variety of situations. Ky. Bar Ass'n v. McDaniel, 205 S.W.3d 201, 2006 Ky. LEXIS 288 (Ky. 2006).
Lawyer was disbarred for misconduct in four separate cases in which he took fee payments from clients, performed no work for those clients, failed to return the payments, took and failed to repay a loan from a client, and falsely informed a client that he filed motion on the client's behalf; additionally, the lawyer had an extensive disciplinary history, including a prior period of disbarment. Ky. Bar Ass'n v. Roney, 209 S.W.3d 466, 2006 Ky. LEXIS 333 (Ky. 2006).
When an attorney who had resigned his license was acting as an escrow agent, it was error to apply SCR 3.130-1.15(b) and 3.130-1.4(a) to him when he was neither licensed, violating orders of resignation, or practicing law without a license. Ky. Bar Ass'n v. Craft, 208 S.W.3d 245, 2006 Ky. LEXIS 334 (Ky. 2006).
Lawyer was suspended for 30 days for misconduct in which, among other things, although the lawyer was suspended after agreeing to represent at client in a divorce proceeding, the lawyer failed to inform the client that she had been suspended; further, the lawyer failed to respond to the complaint until her Motion for Suspension from the Practice of Law. Morton v. Ky. Bar Ass'n, 230 S.W.3d 328, 2007 Ky. LEXIS 158 (Ky. 2007).
Because an attorney did not notify clients and the courts that the attorney had been suspended for failing to pay bar dues, and because the attorney did not return unearned fees to the clients, the attorney violated SCR. 3.130-1.4(b), 3.130-1.16(d), 3.130-3.4(c), and 3.130-5.5(a); consequently, the attorney was suspended from the practice of law for 181 days. Durham v. Ky. Bar Ass'n, 229 S.W.3d 906, 2007 Ky. LEXIS 159 (Ky. 2007).
Lawyer was disbarred for misconduct in which his firm received a commission based on the premiums for two title insurance policies bought by his client in connection with a purchase transaction, but these commissions were not disclosed to the client; further, without the client's approval or consent, a $100,000,000 owner's policy was bought as part of the transaction. Ky. Bar Ass'n v. Catron, 229 S.W.3d 910, 2007 Ky. LEXIS 176 (Ky. 2007).
Lawyer was suspended for two years for misconduct where he failed to respond to a letter from his client asking that he return the unearned fee and to a phone call asking for an explanation as to why he did not appear in court on her behalf; the lawyer also failed to keep another client reasonably informed about the status of his case, failed to explain what was going on in the case in order to permit his client to make informed decisions regarding the representation, and failed to tell his client that he was suspended from the practice of law and could no longer represent him. Beal v. Ky. Bar Ass'n, 220 S.W.3d 690, 2007 Ky. LEXIS 184 (Ky. 2007).
Lawyer was suspended for one year for misconduct under circumstances in which, in two probate matters, although the lawyer was retained to complete the probate, the lawyer abandoned his practice, failed to complete the probate matters, and failed to notify the clients of his suspension. Ky. Bar Ass'n v. McCartney, 232 S.W.3d 516, 2007 Ky. LEXIS 187 (Ky. 2007).
Lawyer was suspended from the practice of law for a period of 60 days for misconduct under circumstances in which he was retained by a client to appeal an unemployment insurance decision, but failed to timely file the appeal, failed to file a timely brief, failed to appeal the matter to the circuit court, and failed to promptly return the unearned fee following the client's request. Justice v. Ky. Bar Ass'n, 232 S.W.3d 527, 2007 Ky. LEXIS 191 (Ky. 2007).
Lawyer was disbarred for misconduct in four separate cases in which the lawyer was retained to represent clients but provided few or no services, failed to communicate with the clients, failed to respond to the clients, and failed to refund fees; the lawyer had prior disciplinary suspensions. Ky. Bar Ass'n v. Pulliam, 232 S.W.3d 520, 2007 Ky. LEXIS 194 (Ky. 2007).
Because an attorney failed to prepare a final decree for entry as ordered and did not respond to the charges against the attorney, the attorney violated SCR 3.130-1.3, 3.130-1.4, and  3.130-8.1(b); because the attorney's misconduct was similar to another action, the attorney's 181-day suspension was to run concurrently with the suspension in the other action. Kentucky Bar Ass'n v. Quesinberry, 260 S.W.3d 786, 2008 Ky. LEXIS 180 (Ky. 2008).
Lawyer was suspended for 30 days because he failed to respond to his client's inquiries about a child support matter in violation of SCR 3.130-1.4(a) and further failed to respond to demands for information about the matter from office of bar counsel in violation of SCR 3.130-8.1(b); the lawyer's prior discipline included a private admonition and a 90-day suspension. Kentucky Bar Ass'n v. O'Brien, 266 S.W.3d 800, 2008 Ky. LEXIS 250 (Ky. 2008).
Lawyer was suspended for 61 days for violation of, inter alia, SCR 3.130-1.3, 3.130-1.4, and  3.130-8.1(b) because the lawyer was hired by a client to file a suit on the client's behalf, but failed to do so and failed to return any of the client's phone calls; the lawyer also failed to respond to the disciplinary complaint after letters from both the disciplinary clerk and the bar counsel. The lawyer had a previous discipline resulting from his failure to return a client's telephone calls and answer her letter, and his failure to advise the client he was no longer representing her in a divorce case. Kentucky Bar Ass'n v. Leadingham, 281 S.W.3d 284, 2009 Ky. LEXIS 56 (Ky. 2009).
Attorney was permanently disbarred because the attorney violated SCR 3.130-1.3 when, 1) after filing an answer on behalf of a client, the attorney did not further communicate with the client or with opposing counsel, and judgment was entered against the client; 2) the attorney vacated the attorney's office and had no further communication with the attorney's client without notifying the client of any intention to cease the practice of law; 3) after filing suit on behalf of a client and notifying the client that a party sued had filed for bankruptcy, the attorney did not notify the client that the bankruptcy case had been dismissed or maintain further contact with the client; and 4) in a real estate matter in which the attorney represented the sellers of certain real estate, the attorney did not communicate with the attorney's clients despite the clients'  repeated efforts to contact the attorney. Kentucky Bar Ass'n v. McCartney, 281 S.W.3d 286, 2009 Ky. LEXIS 64 (Ky. 2009).
Attorney was suspended from the practice of law because the attorney violated SCR 3.130-1.4(a) by 1) failing to adequately communicate with a client, or return the client's telephone calls, concerning the client's personal injury lawsuit; and 2) failing to adequately communicate with the attorney's clients concerning a release of an easement, which the attorney had been retained to prepare. Myles v. Ky. Bar Ass'n, 289 S.W.3d 561, 2009 Ky. LEXIS 68 (Ky. 2009).
Lawyer was suspended for 181 days because without informing his clients, he abandoned two civil lawsuits filed on behalf of the clients, despite having been paid in advance for his services, the clients were then unable to contact the lawyer, and the lawyer failed to provide an accurate bar roster address, in violation of SCR 3.130-1.3, 1.4(a), 1.16(d), 3.4(c), 8.1(b), and SCR 3.175(1); the lawyer failed to respond to the bar complaints or to the charges. Kentucky Bar Ass'n v. Mathews, 283 S.W.3d 741, 2009 Ky. LEXIS 83 (Ky. 2009).
Lawyer was permanently disbarred for misconduct which demonstrated a pattern in which the lawyer would accept representation, accept an advance payment of a fee, fail to perform the legal duties to bring the cases to a conclusion, fail to communicate with the clients, fail to be truthful with the clients, fail to return unearned fees, and fail to return files; the written findings of the Board of Governors of the Kentucky Bar Association in several consolidated cases showed a vote by the board finding the lawyer guilty of forty separate violations of the Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Smith, 283 S.W.3d 738, 2009 Ky. LEXIS 89 (Ky. 2009).
Attorney was permanently disbarred from the practice of law in Kentucky and ordered to pay restitution to a client because the attorney violated SCR 3.130-8.4(c) when the attorney told the client the attorney would fund an annuity for the client but converted the funds to the attorney's own use; the attorney violated SCR 3.130-1.4(a) by failing to respond to the client's request for information. Ky. Bar Ass'n v. Mathews, 308 S.W.3d 194,  2010 Ky. LEXIS 91 (Ky. 2010).
In a disciplinary case where the attorney's assistant not only intentionally and dishonestly concealed her communications with clients, but for several years had improperly performed legal services for current clients, former clients and people the attorney never agreed to represent, the attorney admitted violating SCR 3.130-1.3, 3.130-1.4(a) and (b), 3.130-8.1(b), 3.130-5.3(b), 3.130-1.16(a)(2) and (d) by failing to diligently represent his clients, keep them informed, respond to disciplinary authority, ensure the conduct of his staff, properly withdraw from representation, and protect client interests upon termination. Crawford v. Ky. Bar Ass'n, 364 S.W.3d 185, 2012 Ky. LEXIS 48 (Ky. 2012).
Because the attorney continued to practice law after his suspension, he violated SCR 3.130-1.4(a), (b) by failing to respond and inform a client; 3.130-3.4(c) by disobeying an obligation under the rules tribunal; 3.130-5.5(a) by practicing law while suspended; 3.130-5.5(b) by maintaining an office and holding out admission to practice while suspended; 3.130-8.1(b) by failing to respond to a disciplinary action; and 3.175(1)(a) by failing to maintain a current address. Ky. Bar Ass'n v. McDonner, 367 S.W.3d 603, 2012 Ky. LEXIS 92 (Ky. 2012).
Attorney violated the rules of professional conduct where she: (1) failed to timely file a civil action for a client before the applicable statute of limitations lapsed; (2) undertook initial representation of the client in November 2005 without informing him until December 2009 that she could not represent him in Indiana because she was not licensed to practice law in that state; (3) failed to surrender the client's file to his subsequent counsel despite several efforts by counsel to obtain the file; (4) failed to respond to a bar complaint filed by the client's subsequent counsel; and (5) informed the client that she could not continue to represent him in Indiana because “she had used up her quota for cases in that state” when no such quota existed. A 181-day suspension was an appropriate sanction for the violations, but sanctions were not imposed in view of the attorney's permanent disbarment. Ky. Bar Ass'n v. House, 373 S.W.3d 452, 2012 Ky. LEXIS 123 (Ky. 2012).
Partially probated suspension was imposed for an attorney who violated SCR 3.130-1.4(a), SCR 3.130-1.15(a), SCR 3.130-1.16(d), and SCR 3.130-8.4(c) by failing to respond for requests for information, transferring money from an escrow account into an operating account, failing to issue a refund to a client after withdrawing representation, and by giving false information to the client about the refund and who also admitted violations arising from another complaint in an insurance case. The attorney and the Kentucky Bar Association agreed to the imposition of discipline. Brady v. Ky. Bar Ass'n, 377 S.W.3d 546, 2012 Ky. LEXIS 152 (Ky. 2012).
Attorney, who was suspended for 60 days, violated SCR 3.130-1.4(a)(4) when he failed to reply to phone calls from a client and his mother. Ky. Bar Ass'n v. Curtis, 390 S.W.3d 785, 2013 Ky. LEXIS 17 (Ky. 2013).
In a case where an attorney violated SCR 3.130-7.09(a), SCR 3.130-1.15(a), and SCR 3.130-1.4(a)(4), a negotiated sanction of a suspension of 30 days, which was probated for one year, was accepted as adequate based on sanctions imposed in a similar case. The attorney commingled funds, failed to respond to telephone calls, and engaged in improper solicitations for employment. Lawrence v. Ky. Bar Ass'n, 390 S.W.3d 794, 2013 Ky. LEXIS 19 (Ky. 2013).
Attorney failed to keep the client reasonably informed about the status of her divorce action in violation of SCR 3.130-1.4. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney failed to keep the client reasonably informed about the status of his case, and failed to explain a matter to the extent reasonably necessary to permit the client to make an informed decision regarding the representation, in violation of SCR 3.130-1.4. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney failed to keep the client reasonably informed about the status of her claim in violation of SCR 3.130-1.4(a); there was a violation of Rule 3.130-1.4(b) in that the attorney failed to explain the potential consequences of waiting for the tortfeasor's criminal trial to conclude before filing her civil claim, thereby preventing her from making an informed decision regarding the representation. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney was adjudged guilty of violating SCR 3.130-1.1; 3.130-1.3; 3.130-1.4(a)(3), (a)(4); and 3.130-8.1(b), and suspended him from the practice of law for 30 days for failing to provide competent representation, act with reasonable diligence, keep the client reasonably informed, respond to requests for information, and respond to a bar complaint. Ky. Bar Ass'n v. Holton, 390 S.W.3d 789, 2013 Ky. LEXIS 21 (Ky. 2013).
Attorney was suspended from practice of law for 61 days for violating SCR 3.130-1.3, 3.130-1.4(a)(4), and  3.130-1.16(d) for failing to act with reasonable diligence and promptness in representing a client, for failing to promptly reply to her client's reasonable requests for information, and for failing to return the unearned portion of the client's advance fee payment. Ky. Bar Ass'n v. Slone, 390 S.W.3d 787, 2013 Ky. LEXIS 22 (Ky. 2013).
Attorney violated SCR 3.130-1.4(a); 3.130-1.15(a), (b); 3.130-1.16(d); 3.130-3.4(c); 3.130-8.1(b); and 3.130-8.4(c) for his failure to inform a client of his suspension; for his personal use of a client's funds, for his failure to place the money paid to hire an expert witness into a trust account, and for his failure to deposit advance fee payments into trust accounts; for his failure to promptly return the funds to a client's grandfather and for his inability to provide a full accounting of another client's advance fee payment; for his failure to return funds upon termination of his representation; for his failure to inform the client of his December 10, 2008 suspension; for his failure to respond to the Kentucky Inquiry Commission's complaint; and for engaging in dishonest conduct. Ky. Bar Ass'n v. Palmer, 391 S.W.3d 373, 2013 Ky. LEXIS 25 (Ky. 2013).
Attorney admitted that he engaged in professional misconduct by failing to respond to his client's requests for information, by charging an unreasonable fee for legal services, by representing multiple clients with a prohibited conflict, by acquiring an ownership in the interest in the property of a client's parents, by failing to deposit the advance fee payment into his escrow account, by failing to return the unearned advance fee payment upon termination, by failing to properly supervise his paralegal, by assisting the paralegal in presenting himself to the clients as an attorney and by assisting him in the unauthorized practice of law, and by initiating contact with the clients through his paralegal in violation of SCR 3.130-1.4(a), -1.5(a), -1.7(b), -1.8(a), -1.15(a), -1.16(d), -5.3(b), (c), -5.5, and -7.09, and was suspended from practice of law for 61 days with all but 30 days of the suspension probated pursuant to a negotiated sanction with the Kentucky Bar Association under SCR 3.480(2). Bishop v. Ky. Bar Ass'n, 392 S.W.3d 926, 2013 Ky. LEXIS 36 (Ky. 2013).
Negotiated discipline of a 30-day probated suspension was accepted where a previously undisciplined attorney violated professional conduct rules by failing to diligently represent a client, failing to respond to communications, failing to provide copies of pleadings, failing to provide the client's file, failing to provide services within a certain time frame, placing an unearned advance fee payment into a general operating account, failing to timely refund the payment after representation was terminated, and failing to provide the Kentucky Bar Association with information. Mitchner v. Ky. Bar Ass'n, 407 S.W.3d 549,  2013 Ky. LEXIS 384 (Ky. 2013).
2. — Status of Suit.
Attorney's failure to handle a legal matter without preparation adequate under the circumstances; neglecting a legal matter entrusted to him; and for failure to inform his client of the dismissal of his civil action or of the decision of the Court of Appeals affirming the dismissal, warranted a public reprimand. Kentucky Bar Ass'n v. Harris, 809 S.W.2d 851, 1991 Ky. LEXIS 27 (Ky. 1991).
Attorney's failure to keep his clients reasonably informed about their cases or respond to their requests for information and failure to use reasonable diligence and promptness in preparing the cases or in seeking post-judgment relief, warranted his suspension from the practice of law for 59 days pursuant to his motion to withdraw in lieu of another penalty. Swain v. Kentucky Bar Ass'n, 825 S.W.2d 279, 1992 Ky. LEXIS 36 (Ky. 1992).
Where attorney violated SCR 3130, Rule 1.3 and where he also violated this rule, in that he failed to keep his client reasonably informed about the status of her claim and failed to comply with reasonable requests for information and to explain matters to the extent necessary to permit the client to make an informed decision about the representation, he was suspended from the practice of law in Kentucky for a period of three (3) months. Kentucky Bar Ass'n v. Mauzy, 909 S.W.2d 661, 1995 Ky. LEXIS 142 (Ky. 1995).
Under Rules of Professional Conduct 1.3 and 1.4(a), public reprimand was justified for attorney who admitted that he failed to adequately communicate with client regarding status of civil complaint, and that he also failed to timely discover that complaint had not been filed or, absent such discovery, to attempt to file a motion for default judgment and investigate why opposing party had not filed an answer. Morse v. Kentucky Bar Ass'n, 961 S.W.2d 798, 1998 Ky. LEXIS 21 (Ky. 1998).
An attorney violated SCR 3.130-1.3 and SCR 3.130-1.4(a) in two separate cases. In one, he failed to diligently probate an estate, and failed to return the client's phone calls requesting information. In the second case, the attorney failed to file a libel suit he was retained to investigate, and did not return the client's phone calls about the matter. Heist v. Kentucky Bar Ass'n, 951 S.W.2d 326, 1997 Ky. LEXIS 99 (Ky. 1997).
Attorney's failure to diligently pursue the collection of a bad check and his subsequent abandonment of the case constituted violations of the duties of diligence, communication with client, and protection of client's interests, and warranted a three-month suspension from the practice of law. Kentucky Bar Ass'n v. Berkebile, 971 S.W.2d 292, 1998 Ky. LEXIS 106 (Ky. 1998).
An attorney would be disbarred where, inter alia, he failed to keep four (4) different clients informed of the status of their cases. Kentucky Bar Ass'n v. Taylor, 997 S.W.2d 464, 1999 Ky. LEXIS 92 (Ky. 1999).
An attorney would be suspended from the practice of law for 181 days where he failed to keep his client reasonably informed about the status of her case and agreed to the dismissal of her claims without first explaining his anticipated course of conduct to the extent reasonably necessary to permit her to make an informed decision regarding the representation. Kentucky Bar Ass'n v. Taylor, 4 S.W.3d 138, 1999 Ky. LEXIS 147 (Ky. 1999).
Attorney moved for termination of Kentucky Bar Association proceedings against him by entry of a court order that publicly reprimands him for violating Rule 1.3 of the Kentucky Rules of Professional Conduct for failing to act with reasonable diligence and promptness in the filing of client's patent application; for violating Rule 1.4 by failing to keep client reasonably informed; and for violating Rule 8.1 by failing to respond to the bar complaint after being served with it by the sheriff. Gilliam v. Kentucky Bar Ass'n, 8 S.W.3d 571, 2000 Ky. LEXIS 5 (Ky. 2000).
State Supreme Court adopted the decision and recommendation of the Board of Governors of the Kentucky Bar Association that an attorney who failed to take steps to serve two (2) defendants with process after summonses that were sent by mail were returned, and did not keep her client informed of the status of his personal injury action, violated SCR 3.130-1.3 and 3.130-1.4(a), and should be suspended from the practice of law for 90 days. Ky. Bar Ass'n v. Howard, 111 S.W.3d 864, 2003 Ky. LEXIS 167 (Ky. 2003).
Attorney was permanently disbarred based in part on her misrepresentations to a client that a personal injury action had been filed and was proceeding when in fact, the action was never filed and the statute of limitations had run. Ky. Bar Ass'n v. Roberts-Gibson, 133 S.W.3d 475, 2004 Ky. LEXIS 120 (Ky. 2004).
Request made by the Board of Governors of the Kentucky Bar Association, seeking a 45-day suspension against an attorney for his failure to exercise diligence and promptness in representing his client, failure to keep him informed of the status of his case, and failing to comply with a reasonable request for information, was granted, as the attorney did not file a notice for the court to review the Board's decision. Ky. Bar Ass'n v. Hogg, 136 S.W.3d 440, 2004 Ky. LEXIS 147 (Ky. 2004).
Where an attorney successfully initiated a criminal appeal, but the attorney failed to file a required brief which resulted in dismissal of the appeal, the attorney was properly found guilty of failing to keep the client reasonably informed about the status of the appeal. Ky. Bar Ass'n v. Templeton, 151 S.W.3d 329, 2004 Ky. LEXIS 322 (Ky. 2004).
Upon an attorney's admission that he: (1) violated SCR 3.130-1.3 and 3.4 by failing to timely file an appellate brief and to properly and timely respond to the multiple show cause orders; (2) violated SCR 3.130-1.4(a) by failing to notify his client that her appeal was dismissed, failing to provide copies of court orders, and failing to respond to his client's requests for information regarding the status of the appeal; and, (3) violated SCR 3.130-8.3(c) by misrepresenting to his client that her appeal was pending after it was dismissed, and by misrepresenting to the Court of Appeals that he would provide certification that his client was served with copies of orders, his request for a public reprimand was granted after the court considered that the attorney did not have a prior disciplinary record, he made a full and free disclosure to the disciplinary board, had a cooperative attitude toward the disciplinary proceedings, and fully refunded any fees paid to his client. Moloney v. Ky. Bar Ass'n, 152 S.W.3d 866, 2005 Ky. LEXIS 18 (Ky. 2005).
Lawyer was publicly reprimanded for misconduct in which he delayed in filing a civil complaint on behalf of his clients for nearly a year and a half, and failed to return the retainer paid to him by the clients. Richards v. Ky. Bar Ass'n, 181 S.W.3d 556, 2005 Ky. LEXIS 386 (Ky. 2005).
Where an attorney represented two clients in an improper manner, in that he falsely informed them that he was actively working on their matters when in fact he was not, he failed to communicate with them despite their attempts to contact him, and he falsified documents in one matter, he was found guilty of violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 8.3(c), and a 120-day suspension was imposed on him. Ky. Bar Ass'n v. Lampe, 183 S.W.3d 171, 2006 Ky. LEXIS 14 (Ky. 2006).
Attorney violated SCR 3.130-1.4(a) because, after a client retained him to handle a child custody matter, the client's repeated attempts to contact the attorney regarding the status of the case were unsuccessful and the attorney made no effort to contact the client, but retained the unearned fee, contrary to SCR 3.130-1.16(d). Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Attorney violated SCR 3.130-1.4(a) because, after a client retained him to handle an action to enforce the payment of child support, the attorney did not return the client's retainer, even though he never filed a contempt motion regarding the opposing party's failure to pay child support and did not keep the client informed of the status of the case, and he violated SCR 1.16(d) by failing to return his unearned fee. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Attorney violated SCR 3.130-1.4 because, after a client paid him a retainer to represent her in a civil action against three (3) of her tenants, he ultimately told her, after her repeated attempts to contact him, that he had a conflict of interest as to two (2) of the tenants, so his partner would handle that part of the case, but the partner knew nothing about the case when the client contacted him. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Lawyer was publicly reprimanded for misconduct in which, although he agreed to cover another lawyer's cases which she was on a medical leave, he failed to respond to a client's frequent attempts to contact him about the progress of the case, and failed to surrender the client's file to him in a timely manner. Ky. Bar Ass'n v. Robey, 198 S.W.3d 587, 2006 Ky. LEXIS 199 (Ky. 2006).
Attorney's motion for consensual discipline, under SCR 3.480(2), was granted, and he was suspended from the practice of law in the State of Kentucky for a period of 30 days, under SCR 3.380, because he did not inform a client of the insufficient service of process on the other party in her case, nor inform her of the dismissal of her case until he told her, without explanation, that they had lost the case. Kaplan v. Ky. Bar Ass'n, 201 S.W.3d 494, 2006 Ky. LEXIS 240 (Ky. 2006).
An attorney's license to practice law was suspended when the attorney (1) suggested that a client purchase certain property without telling the client that the attorney also represented the seller in the transaction; (2) entered into an investment partnership with the client, during which the attorney failed to invest a portion of the client's money as directed by the client; (3) omitted or misrepresented relevant information to the client; (4) did not notify another client of hearing dates or the entry of a summary judgment; and (5) failed to advise the second client that the attorney changed the office location. Hensley v. Ky. Bar Ass'n, 222 S.W.3d 232, 2007 Ky. LEXIS 116 (Ky. 2007).
Attorney was suspended from the practice of law for a period of thirty (30) days, under SCR 3.380, because, in failing to file her client's divorce petition, not communicating with her client, not refunding the fee to her client for the work she did not do, and not responding to a bar complaint filed against her, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c). Kentucky Bar Ass'n v. Bock, 245 S.W.3d 206, 2008 Ky. LEXIS 29 (Ky. 2008).
Because an attorney failed to keep clients informed of the status of their cases, failed to inform them of a prior suspension for prior misconduct, and failed to properly supervise a secretary, the attorney was suspended for 181 days for violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(a)(2), and 3.130-5.3(b). Kentucky Bar Ass'n v. Howard, 279 S.W.3d 519, 2009 Ky. LEXIS 57 (Ky. 2009).
Lawyer was suspended from the practice of law in Kentucky for two years, with thirty days to be served and the remainder probated for two years on conditions, for violations of SCR 3.130-1.3, 3.130-1.4(a), and  3.130-1.16(d); the lawyer failed to reply to discovery in a civil case, allowing his client's counterclaim to be dismissed, failed to communicate with his clients, and failed to keep an appointment with another client. The lawyer admitted that his unstable mental health during the relevant time period affected his ability to adequately represent the clients, and, in light of the lawyer's ethical violations, his candid acknowledgement of guilt as explained in his answers, and his minimal history of prior discipline, the recommendation of the Board of Governors was appropriate. Kentucky Bar Ass'n v. Cook, 281 S.W.3d 290, 2009 Ky. LEXIS 63 (Ky. 2009).
Attorney who had an extensive prior disciplinary history, who took a retainer from a client in a custody and child support matter and did not act or communicate with the client beyond an initial filing, and who defaulted in three pending disciplinary matters, was suspended from the practice of law for a three-year period; the attorney's actions in the custody and support matter constituted violations of SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, and 3.130-8.1(b). Kentucky Bar Ass'n v. Burlew, 281 S.W.3d 768, 2009 Ky. LEXIS 104 (Ky. 2009).
Attorney was suspended from the practice of law for 30 days based on, inter alia, his violations of SCR 3.130-1.3 and 3.130-1.4(a) due to his failure to keep his client informed of the status of his case despite repeated requests by the client and his failure to appear in court on the client's behalf. Ky. Bar Ass'n v. Robinson, 324 S.W.3d 735,  2010 Ky. LEXIS 274 (Ky. 2010).
Attorney, who suffered from undiagnosed and untreated bipolar disorder at the time of his unethical conduct, was suspended from the practice of law for five years because he violated SCR 3.130-1.4(a) by failing to keep his client informed about the status of his workers'  compensation claim and failing to promptly respond to the client's numerous requests for information about his claim; SCR 3.130-1.15(a) by depositing the client's settlement proceeds into his general account and failing to deposit those funds into an escrow or trust account; SCR 3.130-1.15(b) by failing to promptly deliver the client's portion of the settlement proceeds from the workers'  compensation claim which the client was entitled to receive; and SCR 3.130-8.3(c) (now SCR 3.130-8.4(c)) by engaging in dishonesty, fraud, deceit, or misrepresentation by misleading the client with respect to the status of the settlement proceeds, claiming that the insurance company stopped payment on the settlement proceeds check, and by failing to provide the settlement proceeds to the client in a timely manner. Ky. Bar Ass'n v. Isenberg, 329 S.W.3d 327, 2011 Ky. LEXIS 6 (Ky. 2011).
Attorney was suspended from the practice of law for 61 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (a)(4), 3.130-1.16(d), and 3.130-8.1(b) by failing to respond to discovery requests, failing to keep his client informed about the status of her case, failing to comply with his client's requests for information, and failing to return his client's file upon termination of representation. Ky. Bar Associaton v. Thornsberry, 365 S.W.3d 559, 2012 Ky. LEXIS 71 (Ky. 2012).
Attorney was suspended from the practice of law for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b) because, inter alia, he failed to obtain a final order in a divorce case to distribute to the client portions of her ex-husband's retirement account or other property, and he did not talk to her about the status of her case. Ky. Bar Ass'n v. Zimmerman, 365 S.W.3d 556, 2012 Ky. LEXIS 75 (Ky. 2012).
Attorney violated SCR 3.130-1.4(b) by providing the client and his father erroneous information about her admission in another state and the progress of the appeal. Ky. Bar Ass'n v. House, 366 S.W.3d 927, 2012 Ky. LEXIS 94 (Ky. 2012).
Attorney was suspended from the practice of law for thirty days because he failed to timely negotiate a settlement with the client's medical providers, he failed to communicate after the client attempted contact, and in the twelve-month period during which the attorney held the client's funds of $36,667 in escrow, the balance dropped to only $5,000. The attorney did promptly refund her fee when her new attorney made the request. David Won-Ihl Son v. Ky. Bar Ass'n, 398 S.W.3d 432, 2013 Ky. LEXIS 238 (Ky. 2013).
Consecutive suspension was entered in a case where an attorney violated professional conduct rules by failing to file a personal injury case, making misrepresentations about the status of the case, improperly offering to settle with the client, and failing to respond to the client's bar complaint. Ky. Bar Ass'n v. Keating, 405 S.W.3d 462,  2013 Ky. LEXIS 383 (Ky. 2013).
Negotiated suspension was entered where an attorney violated professional conduct rules by failing to diligently represent a client, not obtaining a title opinion prior to closing, failing to record a mortgage, failing to keep the client reasonably informed, failing to reply to requests for information, failing to provide the client with information, and misrepresenting the authorization to close. The attorney also failed to provide information, failed to timely tender a proposed order and judgment, failed to appear in court, and provided misleading information to the Kentucky Office of Bar Counsel. Stansbury v. Ky. Bar Ass'n, 405 S.W.3d 470,  2013 Ky. LEXIS 387 (Ky. 2013).
Attorney was suspended for violating SCR 3.130(1.3), (1.4)(a)(2), (1.4)(a)(4), and (8.4)(c) because the attorney (1) did no work on clients'  case, (2) did not respond to the clients'  requests for information, and (3) did not pay the clients for office furnishings the clients provided. Ky. Bar Ass'n v. Edmondson, 493 S.W.3d 835, 2016 Ky. LEXIS 339 (Ky. 2016).
Attorney was suspended for violating SCR 3.130(1.3), (1.4)(a)(2), and (1.4)(a)(4) because the attorney did no work on a client's case and did not respond to the client's requests for information. Ky. Bar Ass'n v. Edmondson, 493 S.W.3d 835, 2016 Ky. LEXIS 339 (Ky. 2016).
Attorney violated SCR 3.130-1.4(a)(3) and (4) because the attorney did not keep a client reasonably informed of the status of the client's case and did not comply with reasonable requests for information. Ky. Bar Ass'n v. Pruitt, 527 S.W.3d 808, 2017 Ky. LEXIS 434 (Ky. 2017).
Attorney violated SCR 3.130-1.4(a)(3) because the attorney did not keep a client reasonably informed of the status of the client's case. Ky. Bar Ass'n v. Pruitt, 527 S.W.3d 808, 2017 Ky. LEXIS 434 (Ky. 2017).
3. — Moral Turpitude.
In cases of neglect or lack of diligence without a moral turpitude component and involving lawyers who possess an otherwise untarnished record, the primary goal of the disciplinary process is to achieve remediation; thus, attorney who did not diligently pursue client's claim received public reprimand. Frazer v. Kentucky Bar Ass'n, 860 S.W.2d 775, 1993 Ky. LEXIS 108 (Ky. 1993).
4. — Sanction Despite Mitigating Circumstances.
Where attorney failed to respond to the motion for summary judgment, failed to inform his client of the dismissal and failed to comply with the client's reasonable requests for information on the status of the case, public reprimand was appropriate discipline even though significant mitigating circumstances existed during the period in which these incidents occurred. Kentucky Bar Ass'n v. Starnes, 864 S.W.2d 907, 1993 Ky. LEXIS 142 (Ky. 1993).
5. Penalty.
A six-month suspension from the practice of law was justified for violations of SCR 3.130-1.3, 3.130-1.4 and  3.130-1.6. Kentucky Bar Ass'n v. Donsky, 923 S.W.2d 901, 1996 Ky. LEXIS 58 (Ky. 1996).
Board of Governor's recommended 1-year suspension from practice of law was adopted by Supreme Court of Kentucky where attorney was found guilty of two counts of violating SCR 3.130-1.3 (failing to  act with diligence and promptness in representation), SCR 3.130-8.3 (misrepresenting  he would file clients' lawsuits), SCR 3.130-1.16(d) (failing to  return fee for services never rendered), and SCR 3.130-1.4(a) (failing to  inform clients) and failed to answer or defend charges within the time allowed by SCR 3.200. Kentucky  Bar Ass'n v. Walker, 922 S.W.2d 10, 1996 Ky. LEXIS 55 (Ky. 1996).
Where attorney acknowledged her need to confront her problems and seek professional help, motion was granted for additional three-month suspension, consecutive to prior three-month suspension, in order to terminate four (4) other disciplinary actions against her involving violations of SCR 3.130-1.3, SCR 3.130-1.4, SCR 3.130-8.1, and CR 45.01, plus costs. Munroe v. Kentucky Bar Ass'n, 927 S.W.2d 839, 1996 Ky. LEXIS 70 (Ky. 1996).
The court suspended for one year an attorney who failed to appear in court for a client's divorce proceeding, failed to communicate with the client about the status of his case, and failed to return the unearned portion of client's paid fee; the attorney, whose past disciplinary record consisted of three (3) private admonitions, never responded to the client's complaint or to the Inquiry Tribunal's charges, and did not participate or defend himself in the Board of Governors' proceeding. Kentucky Bar Ass'n v. Greer, 959 S.W.2d 97, 1998 Ky. LEXIS 6 (Ky. 1998).
Disbarment was appropriate sanction against attorney who was found guilty of four counts of misconduct, including (1) engaging in dishonesty, fraud, deceit and misrepresentation; (2) failure to act with diligence; (3) failure to keep clients informed; and (4) failure to respond to a request for information from a disciplinary authority. Kentucky Bar Ass'n v. Wells, 967 S.W.2d 585, 1998 Ky. LEXIS 54 (Ky. 1998).
Attorney's failure to perform appropriate legal work with respect to client's habeas corpus proceedings and to maintain proper contact with client constituted violations of this rule and warranted three-month suspension. Sykes v. Kentucky Bar Ass'n, 968 S.W.2d 90, 1998 Ky. LEXIS 78 (Ky. 1998).
Disbarment was warranted for attorney's violations of SCR 3.130-1.3 and SCR 3.130-1.4(a) (failing to  act with reasonable diligence and promptness and failing to keep client informed), SCR 3.130-1.15(b) (failing to  deliver funds to client), SCR 3.130-3.4(c) (disobeying  rules of a tribunal), and SCR 3.130-8.3(c)(engaging in  dishonest conduct). Kentucky Bar Ass'n v. Keesee, 973 S.W.2d 842, 1998 Ky. LEXIS 112 (Ky. 1998).
An attorney would be publicly reprimanded for a violation of the rule. Plummer v. Kentucky Bar Ass'n, 997 S.W.2d 473, 1999 Ky. LEXIS 88 (Ky. 1999).
An attorney was publicly reprimanded where she failed to timely inform her clients of the dismissal of their claims, failed to timely inform them that she decided not to prosecute appeal, and failed to timely explain to them her reasons for such decision. Eblen v. Kentucky Bar Ass'n, 999 S.W.2d 715, 1999 Ky. LEXIS 111 (Ky. 1999).
An attorney was suspended for six months where, inter alia, he failed to adequately inform his client about the status of a civil complaint and falsely led his client to believe that the civil complaint had been filed and ultimately settled. Kentucky Bar Ass'n v. James, 2 S.W.3d 787, 1999 Ky. LEXIS 130 (Ky. 1999).
An attorney was suspended for 181 days where, inter alia, he failed to keep his client fully appraised of the status of a claim. Kentucky Bar Ass'n v. Stevenson, 2 S.W.3d 789, 1999 Ky. LEXIS 125 (Ky. 1999).
An attorney was publicly reprimanded on the basis of his violation of, inter alia, Rule 1.4 of the Kentucky Rules of Professional Conduct, arising from a situation in which a client paid the attorney to file a motion seeking an increase in the child support she received, but he failed to do so and failed to keep her informed regarding the matter. Kentucky Bar Ass'n v. Laing, 24 S.W.3d 664, 2000 Ky. LEXIS 83 (Ky. 2000).
An attorney was permanently disbarred from the practice of law in the Commonwealth where she had recently been suspended from the practice of law in the Commonwealth for a period of 5 years, the bar association subsequently brought additional charges against her, she failed to file an answer to those charges, and she was found to have violated, inter alia, Rule 1.4 of the Kentucky Rules of Professional Conduct.Kentucky Bar Ass'n v. Losey, 24 S.W.3d 660, 2000 Ky. LEXIS 85 (Ky. 2000).
An attorney was suspended from the practice of law for 30 days on the basis of her violation of, inter alia, Rule 1.4 of the Kentucky Rules of Professional Conduct, where she unsuccessfully appealed a judgment in a dissolution of marriage case, failed to inform the client of the result of the appeal, despite his telephone calls to her, and failed to forward a copy of the client's files to his new counsel, despite telephone calls and written correspondence requesting such action. Kentucky Bar Ass'n v. Cartee, 53 S.W.3d 69, 2000 Ky. LEXIS 82 (Ky. 2000).
Where a lawyer violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.3(c), 3.130-8.1(b), inter alia, by failing to keep a client informed, advising the client while under suspension, failing to respond to the bar association's complaint, and failing to request a SCR 3.370(8) review of the association's recommendation, pursuant to SCR 3.370(10), the lawyer was suspended for three (3) years to run consecutively to a prior suspension. Ky. Bar Ass'n v. Roberts, 114 S.W.3d 843, 2003 Ky. LEXIS 203 (Ky. 2003).
Attorney was publicly reprimanded and had his license suspended for 30 days after he admitted that he failed to keep a client informed as to the status of her case, which resulted in a judgment against her, and he also admitted that he failed to take the proper steps for termination of his representation of the client. Aulenbach v. Ky. Bar Ass'n, 151 S.W.3d 330, 2004 Ky. LEXIS 318 (Ky. 2004).
Because an attorney did not diligently and promptly represent clients, did not keep them informed, did not return their funds and documents, and did not  respond to bar complaints, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d),3.130-1.5(a), and 3.130-8.1(b); therefore, the attorney was suspended for a year. Ky. Bar Ass'n v. Gabbard, 172 S.W.3d 395, 2005 Ky. LEXIS 281 (2005).
Attorney was ordered suspended from the practice of law for 15 days, where the attorney was found to have violated SCR 3.130-1.3 by failing to timely proceed with the representation of his client in court and SCR 3.130-1.4(a) by failing to adequately communicate with the same client regarding the litigation. Ky. Bar Ass'n v. Smith, 183 S.W.3d 168, 2006 Ky. LEXIS 5 (Ky. 2006).
Attorney received a public reprimand and was required to take remedial education courses in the areas of domestic relations, appellate practice and/or legal writing based on finding that he was guilty of violating SCR 3.130-1.1, 3.130-1.3, 3.130.1.4(a), (c), 3.130-1.16(d), and 3.130-3.4(c) in his handling of a divorce case, where the attorney failed to file a brief in the appeal of the divorce judgment, he failed to inform his client that the judgment had been reversed on the issue of maintenance, when the case was remanded, the attorney failed to notify his client of a hearing on the maintenance issue until just prior to the hearing and then, he failed to prepare the client for the hearing, and when the client retained new counsel, the attorney failed to comply with a request for a copy of the attorney's file made by new counsel. Ky. Bar Ass'n v. Nesbitt, 189 S.W.3d 144, 2006 Ky. LEXIS 95 (Ky. 2006).
Attorney's request for a 181-day suspension for his violation of SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-3.4(c), and 3.130-8.3(b) during the handling of two (2) civil matters, was granted. The attorney's bouts of acute depression during the time he was handling the matters was a mitigating factor in light of the fact that the attorney sought and obtained treatment for his depression, and further, prior Kentucky case law supported the sanction requested. Ky. Bar Ass'n v. Williams, 188 S.W.3d 437, 2006 Ky. LEXIS 98 (Ky. 2006).
When an attorney admitted failing to respond to a motion, failing to advise his clients of the granting of the motion, not communicating to his clients the steps necessary to respond properly to the motion, placing an unearned retainer into his general account, and failing to refund an unearned fee, in violation of SCR 3.130-1.3, SCR 3.130-1.4(a) and (b), SCR 3.130-1.15(a), and SCR 3.130-1.16(d), and consented to a 30-day suspension, the court imposed the suspension. Ky. Bar Ass'n v. Justice, 198 S.W.3d 583, 2006 Ky. LEXIS 183 (Ky. 2006).
Lawyer was suspended for 90 days for misconduct in which he was paid $546 by his client to have his criminal record expunged, but failed to do the work, failed refund the money, failed to communicate with his client, and failed to respond to disciplinary authority; also, the lawyer had a prior charge for taking money without performing work. Ky. Bar Ass'n v. O'Brien, 220 S.W.3d 686, 2006 Ky. LEXIS 289 (Ky. 2006).
When an attorney admitted that he violated SCR 3.130-1.4(a) and (b) by not answering a letter seeking the return of an unearned fee, by not acting responding to a telephone call seeking an explanation for his failure to appear in court for a client, by not telling a client the status of his case, and by not telling a client he had been suspended, his proposal that he be suspended from the practice of law for two years was accepted since the Kentucky Bar Association did not object. Beal v. Ky. Bar Ass'n, 216 S.W.3d 155, 2007 Ky. LEXIS 8 (Ky. 2007).
When an attorney accepted a client's fee to file for a divorce and told her a divorce had been granted when he never filed a petition, he violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-8.3(c), and he violated SCR 3.130-8.1(b) when he did not respond to a bar association's lawful demand for information; the attorney was permanently disbarred because he had a lengthy history of serious disciplinary violations. Ky. Bar Ass'n v. Geller, 211 S.W.3d 58, 2007 Ky. LEXIS 10 (Ky. 2007).
Attorney was permanently disbarred from the practice of law because the unethical behavior alleged in the charges demonstrated a pattern of misconduct represented by twelve charges of ethical conduct in which the attorney would accept representation of a client, accept an advance payment of fee, fail to perform the agreed upon legal tasks, fail to communicate with the client, and fail either to surrender papers and property to which the client was entitled or to refund any unearned fee. Ky. Bar Ass'n v. Johns, 236 S.W.3d 610, 2007 Ky. LEXIS 201 (Ky. 2007).
Attorney was permanently disbarred from the practice of law because the attorney had violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, 3.130-3.4, 3.130-8.1(d), and 3.130-8.3(c) by failing to act with reasonable diligence in representing his clients, failing to keep the clients reasonably informed about the status of their cases, failing to return the unearned portion of fees, and failing to respond to the bar complaint. Kentucky Bar Ass'n v. Hammond, 245 S.W.3d 199, 2008 Ky. LEXIS 35 (Ky. 2008).
Suspension of an attorney was proper where the attorney's client in a divorce proceeding made efforts to contact the attorney, such as sending e-mails and leaving phone messages, however, the client received no response from the attorney. Furthermore, the client went to the attorney's office and discovered that it was vacant with a “For Rent” sign in the window. Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 308, 2008 Ky. LEXIS 94 (Ky. 2008).
Order resolving the two pending disciplinary proceedings against an attorney by suspending his license to practice law in the Commonwealth for one year, with 181 days to be served and the remainder probated for two years upon the condition that the attorney participate in a lawyer assistance program and attend remedial ethics education, was accepted by the court where the attorney failed to return calls and failed to return a retainer, was found to have violated SCR 3.130-1.16(d), 3.130-1.4(a) and (b), 3.130-1.3, 3.130-1.15(b), and 3.130-8.3(c), in regard to the representation of two clients. Coorssen v. Ky. Bar Ass'n, 266 S.W.3d 237, 2008 Ky. LEXIS 253 (Ky. 2008).
Where an attorney failed to return his client's phone calls, refused to return an unearned portion of a retainer upon termination of his representation, and had been charged with several criminal counts, including theft by deception, wanton endangerment, and possession of a controlled substance, he was charged with violating SCR 3.130-1.3, -1.4, -3.2, -1.16(d), -3.4(c), -8.1(b) and -8.3(b); thus, the attorney's motion to resign as a member of the Kentucky Bar Association under terms of permanent disbarment was granted. Robey v. Ky. Bar Ass'n, 266 S.W.3d 234, 2008 Ky. LEXIS 255 (Ky. 2008).
Because an attorney ignored an order by an administrative law judge limiting the attorney's contingency fee, the attorney violated SCR 3.130-1.4(b), 3.130-1.5(a), 3.130-3.3(a)(1), and 3.130-3.4(c); the attorney's proposed SCR 3.480(2) sanction of a conditional public reprimand was inadequate given the seriousness of the charges and the attorney's deceptive conduct. Fowler v. Ky. Bar Ass'n, 265 S.W.3d 804, 2008 Ky. LEXIS 282 (Ky. 2008).
An attorney who left the firm she was working for, did not communicate with a client or refund the client's unearned fee, and failed to supply documents and information to investigators, violated SCR 3.130-1.3, 1.4(a), 1.16(d), and 8.1(b). As she did not contest the proposed sanction of a 30-day suspension, and had previously received a private reprimand for similar misconduct, she was suspended for 30 days. Kentucky Bar Ass'n v. Whitlock, 275 S.W.3d 179, 2008 Ky. LEXIS 311 (Ky. 2008).
Because an attorney failed to respond to complaints by two bankruptcy clients and the Kentucky Bar Association, the attorney was suspended for 181 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Whitlock, 290 S.W.3d 53, 2009 Ky. LEXIS 60 (Ky. 2009).
Attorney was permanently disbarred after the state supreme court adopted under SCR 3.370(10) the decision of the Board of Governors of the Kentucky Bar Association, which found in five separate disciplinary matters that the attorney, who failed to answer any of the charges, had violated: (1) SCR 3.130-1.15(a) by failing to hold property of clients that was in his possession in connection with a representation separate from his own property; (2) SCR 3.130-1.15(b) by failing to promptly deliver to clients any funds or other property that the clients were entitled to receive and, upon request by the clients, not promptly rendering a full accounting regarding such property; (3) SCR 3.130-8.1(a) by knowingly making false statements of material fact; (4) SCR 3.130-8.3(c) by engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation; (5) SCR 3.130-1.4(a) by failing to keep a client reasonably informed; (6) SCR 1.8(a) by engaging in an improper business transaction with a client; (7) SCR 3.130-1.15(c) by failing to keep separate property in which both a client and the attorney had a claim of interest; (8) SCR 1.16(d) by failing to protect a client's interests upon termination of the representation and failing to return an unearned fee; and (9) SCR 3.130-8.1(b) by failing to respond. Ky. Bar Ass'n v. Kersey, 320 S.W.3d 682,  2010 Ky. LEXIS 240 (Ky. 2010).
6. Resignation.
An attorney would be allowed to resign under terms of disbarment where he acknowledged 13 pending disciplinary matters involving numerous violations of Rules of Professional Conduct 1.1, 1.3, 1.4(a) and 8.3(b). Broadway v. Kentucky Bar Ass'n, 997 S.W.2d 467, 1999 Ky. LEXIS 91 (Ky. 1999).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Where attorney admitted to (1) not advising his clients, plaintiffs in a class action suit, of the settlement amount and not complying with SCR 3.130-1.8(g); (2) violating SCR 3.130-1.15 by not holding their property in a separate account; (3) paying himself more than he was owed under his contingent fee contracts with them; and (4) not advising them he had asked the trial court to place some settlement funds in a charity in which he participated as a paid director, based on the seriousness of this misconduct, his motion to withdraw his membership form the Kentucky Bar under terms of permanent disbarment was granted. Gallion v. Ky. Bar Ass'n, 266 S.W.3d 802, 2008 Ky. LEXIS 252 (Ky. 2008).
7. Aggravated Neglect.
A two-year suspension from the practice of law was warranted, where the attorney was guilty of “aggravated neglect” for her failure to settle and complete an estate more than four (4) years after the testator's death, resulting in substantial tax penalties. Kentucky Bar Ass'n v. Hatcher, 965 S.W.2d 166, 1998 Ky. LEXIS 36 (Ky. 1998).
8. Failure to Use Promptness and Diligence in Preparing Case.
An attorney's motion for a one-year suspension was granted pursuant to SCR 3.480(3), thus terminating proceedings for his violation of SCR 3.130-1.3 and 1.4 by failing to act with diligence and promptness and to keep a client reasonably informed, violations of CR 11 and SCR 3.130-3.1 by filing frivolous, nonmeritorious arguments before three (3) courts, and violation of SCR 1.130-1.16(a)(1) by continuing to represent his client in those three (3) courts after being subject to CR 11 sanctions. Turner v. Kentucky Bar Ass'n, 955 S.W.2d 926, 1997 Ky. LEXIS 144 (Ky. 1997).
Lawyer was suspended for 60 days for misconduct wherein he accepted representation of a client facing garnishments and liens in a collection action, and while he took some initial action on behalf of his client, he failed to respond to later motions, and judgment was entered against the client in the amount of $13,232. Ky. Bar Ass'n v. Beal, 173 S.W.3d 243, 2005 Ky. LEXIS 330 (Ky. 2005).
As the statute of limitations ran on a client's personal injury claim due to his attorney's inaction, and she failed to respond to charges brought by the Kentucky Bar Association, her conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 3.130-8.1(b), and led to a one (1) year suspension from the practice of law. Ky. Bar Ass'n v. Griffith, 186 S.W.3d 739, 2006 Ky. LEXIS 73 (Ky. 2006).
Because an attorney accepted $500 from a client, but never responded to the client's subsequent efforts to contact the attorney, the attorney violated SCR. 3.130-1.3, 3.130-1.4, and 3.310-1.16(d); therefore, the attorney was suspend for 181 days, and was ordered to pay restitution to the client and for the costs of the disciplinary proceedings. Ky. Bar Ass'n v. Griffiths, 225 S.W.3d 393, 2007 Ky. LEXIS 135 (Ky. 2007).
Lawyer was suspended for 61 days for misconduct in which the lawyer was retained concerning a property sale, but failed to take any action regarding the sale, failed to communicate with his clients, and did not reply to the clients'  demand for a fee refund; the lawyer had an extensive disciplinary history. Ky. Bar Ass'n v. Hammond, 232 S.W.3d 529, 2007 Ky. LEXIS 186 (Ky. 2007).
Because an attorney failed to file two motions for shock probation after a client paid the attorney to do so, and because the attorney failed to respond to the Bar complaint, the attorney was suspended from the practice of law for 61 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Emerson, 275 S.W.3d 183, 2008 Ky. LEXIS 310 (Ky. 2008).
9. Public Reprimand.
Attorney was publicly reprimanded for the attorney's unprofessional conduct in failing to communicate with the attorney's client regarding the status of efforts to collect on a judgment, and in failing to promptly comply with reasonable requests for information from the client regarding the collection efforts. Reskin v. Ky. Bar Ass'n, 98 S.W.3d 863, 2003 Ky. LEXIS 34 (Ky. 2003).
Lawyer was publicly reprimanded for ethical violations where he was dilatory in obtaining service of process in his client's personal injury case, where he failed to properly notify his client regarding the personal injury case, where he failed to properly respond to a summary judgment motion in the case, and he failed to promptly deliver the file to his client's mother when asked to do so; the facts amply supported the finding that the lawyer violated SCR 3.130-1.3, 3.130-1.4, 3.130-3.2, 3.130-1.16(d). Ky. Bar Ass'n v. Edwards, 123 S.W.3d 912, 2004 Ky. LEXIS 12 (Ky. 2004).
Public reprimand was the appropriate sanction where an attorney admitted that throughout his representation of a client in a divorce settlement, the attorney failed to respond to the client's letters and telephone calls and cancelled appointments without explanation and apology, but he eventually settled all matters at issue in the client's case. Megibow v. Ky. Bar Ass'n, 151 S.W.3d 48, 2004 Ky. LEXIS 320 (Ky. 2004).
Lawyer was publicly reprimanded for misconduct in which he failed to file a lawsuit on behalf of his clients, allowing the statute of limitations to expire, then tried to settle with the clients for $25,000, but did not advise them to seek other counsel, and eventually, the clients'  claim against the lawyer was settled for $141,000; this was the lawyer's first disciplinary matter, and he admitted the violations. Croley v. Ky. Bar Ass'n, 176 S.W.3d 136, 2005 Ky. LEXIS 346 (Ky. 2005).
Upon alleged violations of SCR 3.130-1.3, 1.4, and  1.16, an attorney's motion to terminate the disciplinary proceedings filed against him by consenting to a public reprimand was granted, as: (1) the bar association had no objection to the motion; (2) despite the attorney's pattern of misconduct, the relevant precedent demonstrated that a public reprimand had been entered for similar conduct; and (3) the attorney took steps to rectify matters with his former clients. Teater v. Ky. Bar Ass'n, 243 S.W.3d 349, 2008 Ky. LEXIS 5 (Ky. 2008).
Because an attorney neglected a client and failed to keep the client informed of the status of the client's uncontested divorce proceeding, the attorney was public reprimanded pursuant to SCR 3.480(2) for violating SCR 3.130-1.3, 1.130-1.4(a) and  3.130-1.16(d). Riley v. Ky. Bar Ass'n, 262 S.W.3d 203, 2008 Ky. LEXIS 200 (Ky. 2008).
Attorney's admitted misconduct in failing to adequately represent the attorney's client, which the attorney conceded violated Kentucky's Rules of Professional Conduct, warranted a public reprimand after the attorney and state bar association negotiated that punishment pursuant to SCR 3.480(2). The record showed that the attorney had violated SCR 3.130-1.3, regarding diligence, SCR 3.130-1.4(a)(4) by failing to promptly respond to the client's requests for information, SCR 3.130-1.16(d) by abandoning the client, not terminating the representation, and not returning any unearned fee, and SCR 3.130-8.1(b) by failing to respond to a bar complaint regarding the alleged inadequate representation. Wides v. Ky. Bar Ass'n, 381 S.W.3d 312, 2012 Ky. LEXIS 181 (Ky. 2012).
Supreme Court found reprimand to be appropriate discipline for an attorney's misconduct. The attorney admitted violating SCR 3.130-1.3, 3.130-1.4(a)(4), 3.130-1.15(a), and 3.130-1.16(d). Parker v. Ky. Bar Ass'n, 390 S.W.3d 792, 2013 Ky. LEXIS 18 (Ky. 2013).
10. Suspension.
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c), and Rule 3.130-8.4(c). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
Attorney's failure to respond to the bar association's charges that the attorney violated Ky. R. Sup. Ct. 3.130-1.3, about acting with reasonable diligence and promptness regarding the client, violated SCR 3.130-1.4(a), about reasonably communicating with the client, and violated SCR 3.130-8.1(b) by failing to respond to the client's bar complaint merited a finding that the attorney was guilty of all three charges. Given the conduct alleged and the attorney's failure to respond warranted the state supreme court's adoption of the bar association's recommendation that the attorney be suspended for 181 days from practicing law in Kentucky. Ky. Bar Ass'n v. Harris, 339 S.W.3d 438, 2011 Ky. LEXIS 66 (Ky. 2011).
Because an attorney admitted to violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c), and because the state bar association did not object to the attorney's proposed negotiated sanction, pursuant to SCR 3.480(2), the attorney was suspended for 61 days, with 31 days probated for one year on the condition that the attorney return some unearned fees and attend an ethics program. Sullivan v. Ky. Bar Ass'n, 353 S.W.3d 342, 2011 Ky. LEXIS 157 (Ky. 2011).
Because an attorney failed to file a motion pro hac vice in order to represent a client in Ohio, failed to communicate with the client or the Alternative Dispute Resolution Office, and failed to return the client's file, the attorney was suspended for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (4), 3.130-3.4(c), 3.130-5.5(a), 3.130-1.16(d), 3.130-8.1(a), and 3.130-8.4(c). Ky. Bar Ass'n v. Thornsberry, 354 S.W.3d 526, 2011 Ky. LEXIS 158 (Ky. 2011).
Because an attorney neglected client matters, failed to communicate with a client, and thereafter, failed to respond to court orders and disciplinary inquiries, the attorney violated SCR 3.130-1.1, 130-1.3, 3.130-1.4, 3.130-1.16(d), 3.130-3.4(c), and 3.130-8.1(b); consequently, the attorney was suspended from the practice of law for 30 days. Ky. Bar Ass'n v. Slone, 413 S.W.3d 270, 2011 Ky. LEXIS 181 (Ky. 2011).
Attorney who accepted a $3,000 retainer in a divorce case, failed to perform any work on the case, failed to deposit the money in an escrow account, billed the client for work not performed, and failed to refund the fee, was subject to agreed discipline under Ky. R. Sup. Ct. R. 3.480(2) of a 30-day suspension, probated on certain conditions. Burgin v. Ky. Bar Ass'n, 362 S.W.3d 331, 2012 Ky. LEXIS 34 (Ky. 2012).
Imposition of a negotiated sanction of a 30-day suspension from the attorney's ability to practice law, probated with conditions for six months, was appropriate because the attorney admitted that he violated SCR 3.130-1.3, 3.130-1.4(a) and (b), 3.130-3.4(c), and 3.130-8.3(c), and the Kentucky Bar Association had no objection to the motion. Gardner v. Ky. Bar Ass'n, 365 S.W.3d 925, 2012 Ky. LEXIS 78 (Ky. 2012).
Attorney was suspended from the practice of law in Kentucky for a period of 181 days, to run consecutively to all suspensions currently imposed, for violations of SCR 3.130-1.4(a)(3), (a)(4), (b), 3.130-1.16(d), and 3.130-8.1(b) for failing to contact the client regarding her case, failing to promptly return her file, and failing to respond to a lawful demand for information. Ky. Bar Associaton v. Thornsberry, 377 S.W.3d 544, 2012 Ky. LEXIS 145 (Ky. 2012).
Attorney was suspended from the practice of law for 30 days due to violations of SCR 3.130-1.3, SCR 3.130-1.4(a)(3), SCR 3.130-1.16(d), SCR 3.130-8.1(b), and SCR 3.130-8.4(c) relating to  her failing to return a client's retainer, refusing to respond, and failing to file a custody petition after she stated that she had done so. The attorney also did not respond to Bar Counsel's request for additional information. Ky. Bar Ass'n v. Gevedon, 398 S.W.3d 430, 2013 Ky. LEXIS 240 (Ky. 2013).
Attorney was suspended for 181 days for failing to keep a client informed about the status of the client's matter, to refund the advanced fee that the attorney received from the client, and to respond to the disciplinary authority's lawful demand for information. Ky. Bar Ass'n v. Robertson, 399 S.W.3d 777,  2013 Ky. LEXIS 293 (Ky. 2013).
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Attorney was suspended from the practice of law for 30 days, the sanction was temporarily stayed, and could be conditionally discharged because the attorney failed to act with reasonable diligence in the probate matter, failed to keep the client reasonably informed of the matter, failed to protect the client's interests on the termination of the representation, and lied to the client. Ky. Bar Ass'n v. Roberts, 410 S.W.3d 614, 2013 Ky. LEXIS 466 (Ky. 2013).
Attorney's reciprocal suspended was to run concurrently with his suspension in Illinois because, while he overreached, breached a fiduciary duty, failed to explain a matter sufficiently for a client to make an informed decision, and failed to show, or even allege, that the Illinois Supreme Court lacked jurisdiction or committed fraud in its disciplinary proceedings, the states' rules were identical and the attorney provided several mitigating factors for retroactive imposition of discipline. Ky. Bar Ass'n v. Woodcock, 415 S.W.3d 90, 2013 Ky. LEXIS 646 (Ky. 2013).
Respondent, who was suspended from the practice of law for 181 days, had a languid, if not cavalier, attitude with regard to his practice, and respondent exhibited an extremely lackadaisical and disconcerting nature and lack of diligence in the performance of his practice; respondent's pattern of conduct left much to be desired and exhibited a clear violation of the duties owed to his client and the legal profession as a whole. Ky. Bar Ass'n v. Burgin, 448 S.W.3d 256, 2014 Ky. LEXIS 628 (Ky. 2014).
Attorney was suspended for 60 days pursuant a negotiated settlement because the attorney threatened clients with the disclosure of information that might have been detrimental, continued to represent a client in an Indiana criminal case without an Indiana attorney assisting in the matter, failed to maintain an advance fee payment in a proper escrow account, failed to provide a full accounting of funds, and failed to properly supervise his attorneys/employees. Deters v. Ky. Bar Ass'n, 484 S.W.3d 299, 2016 Ky. LEXIS 111 (Ky. 2016).
Proposed negotiated sanction between an attorney and the Kentucky Bar Association was accepted and the attorney was suspended for 30 days subject to the condition that he complete the Ethics and Professional Enhancement Program within one year because he admitted that he failed to act with reasonable diligence and promptness in his representation of a client, failed to keep the client reasonably informed about the status of her case, failed to expedite the client's litigation consistent with her best interests, and was dishonest with the client by misrepresenting the actual status of her case. O'Malley v. Ky. Bar Ass'n, 482 S.W.3d 782, 2016 Ky. LEXIS 113 (Ky. 2016).
Attorney was suspended for 30 days, probated for one year with conditions because he failed to communicate to a criminal client his inability to represent him in federal court, his plan to share the representation with another attorney, their decision to not file an appeal, that fees for his representation would be split with the other attorney, failed to enter into a written agreement with the client or his nephew relating to the fee-splitting arrangement, and failed to safeguard his client's funds by depositing them in his escrow account. Yates v. Ky. Bar Ass'n, 494 S.W.3d 491, 2016 Ky. LEXIS 343 (Ky. 2016).
Attorney was suspended for 181 days because he failed to respond to his clients'  request for information, failed to return the clients'  paperwork, abandoned the clients, failed to properly withdraw from the case upon termination of representation, and failed to respond to a lawful demand for information from an admissions or disciplinary authority. Ky. Bar Ass'n v. Sparks, 498 S.W.3d 389, 2016 Ky. LEXIS 440 (Ky. 2016).
Attorney's license to practice law was retroactively suspended for a period of four years and six months because he admitted that he failed to keep a client reasonably informed and promptly complied with reasonable requests for information, failed to keep the client's property in a separate bank account, failed to promptly deliver to the client funds or property she was entitled to receive, and committed criminal acts that reflected adversely on the lawyer's honesty, trustworthiness, or fitness as a lawyer, and engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation. Wade v. Ky. Bar Ass'n, 498 S.W.3d 783, 2016 Ky. LEXIS 441 (Ky. 2016).
Attorney was suspended from the practice of law for one year because the attorney failed to advise his clients of his prior suspension; he continued to practice law despite his suspension; he held himself out to the court as being able to practice law while suspended; he paid the clients $ 47,000 in an attempt to foreclose a potential legal malpractice claim; he did not advise the clients that they should seek counsel with regard to the potential malpractice claim; and he failed to respond to all requests for information from the Kentucky Bar Association. Ky. Bar Ass'n v. Poteat, 511 S.W.3d 909, 2017 Ky. LEXIS 75 (Ky. 2017).
Attorney was suspended from the practice of law in the Commonwealth of Kentucky for 181 days because the attorney violated the rules of professional conduct when he failed to act with reasonable diligence and promptness by failing to file cases for which a client had paid him; when he failed to promptly return the client's phone calls or respond to attempts to contact him in person; when he failed to promptly deliver the funds he obtained from the client's collections; when he failed to return 18 of the client's files once terminated; and when, in both Kentucky Bar Association (KBA) case files currently before the court, he failed to respond to the KBA's lawful demands for information. Ky. Bar Ass'n v. Hopper, 511 S.W.3d 912, 2017 Ky. LEXIS 76 (Ky. 2017).
Where an attorney moved for suspension from the practice of law, it was determined that the strategies he adopted had been effective and allowed him to practice law because he had not suffered a manic episode since undergoing professional care; the attorney conceded that he failed to comply with the rule, and the attorney and the Kentucky Bar Association agreed on the punishment to be levied. Wibbels v. Ky. Bar Ass'n, 527 S.W.3d 815, 2017 Ky. LEXIS 432 (Ky. 2017).
11. Disbarment.
Even though a young attorney might have been led astray by more experienced counsel, he was permanently disbarred for violations of SCR 3.130-1.4(b), SCR 3.130-1.8(g), SCR 3.130-2.1, SCR 3.130-5.2(a), SCR 3.130-8.3(a), and SCR 3.130-8.3(c) relating to  a class action settlement; it took no technical expertise or experience in the settling of class action lawsuits, or any sophisticated understanding of the rules of ethics, to know that the attorney's course of conduct, which involved personally and directly deceiving clients, was wrong. That the attorney engaged in these activities at the direction of his employer did not permit the supreme court to overlook the serious deficiency in character revealed by the facts of this case, and the Kentucky Supreme Court did not elect to review the decision of the Board of Governors of the Kentucky Bar Association under SCR 3.370(8). Ky.  Bar Ass'n v. Helmers, 353 S.W.3d 599, 2011 Ky. LEXIS 126 (Ky. 2011).
Court adopted the recommendations of the Board of Governors, and a lawyer was disbarred for violations of, inter alia, SCR 3.130-1.4(a)(4), 3.130-1.4(b), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.4(c), 1.130-3.4(c), 3.130-8.1(b) in three cases because the lawyer had, among other things, improperly represented a client after her suspension and provided the client with ineffective representation, failed to properly dispose of her abandoned files after she was evicted from her office, and had pled guilty to failure to file state income tax returns; the lawyer did not respond to the charges. The lawyer had an extensive list of prior discipline proceedings including three private admonitions and three suspensions. Ky. Bar Ass'n v. Jackson-Rigg, 354 S.W.3d 127, 2011 Ky. LEXIS 150 (Ky. 2011).
Attorney pled guilty to converting and diverting approximately $467,000 from a second client's estate; the attorney admitted that his actions in that matter amounted to violations of SCR 3.130-1.4(b), 3.130-5.5(a), and  former 3.130-8.3(b), (c), and he was permanently disbarred. Smith v. Ky. Bar Ass'n, 366 S.W.3d 925, 2012 Ky. LEXIS 100 (Ky. 2012).
Attorney was permanently disbarred from the practice of law for violating SCR 3.130-1.4(a), 3.130-1.5(c), 3.130-1.15(a), (b), and former 3.130-8.3(c) (now SCR 3.130-8.4(c)) for treating settlement proceeds as his own, failing to give the client, at her request, any explanation of the settlement proceeds, and paying the client less than he owed her. Ky. Bar Ass'n v. Mayer, 392 S.W.3d 922, 2013 Ky. LEXIS 31 (Ky. 2013).
Attorney was permanently disbarred because, while suspended, he filed two separate marriage dissolution petitions, appeared in court on behalf of a client, lied to a judge in open court when the attorney's membership status was questioned by the judge, contacted and intimidated an opposing party so that she would agree to a final decree before his client had discharged mutually agreed upon settlement terms, had an extensive disciplinary background, and failed to answer any of the pending charges. Ky. Bar Ass'n v. Burgin, 493 S.W.3d 370, 2016 Ky. LEXIS 338 (Ky. 2016).
12. No Violation Shown.
Attorney did not violate SCR 3.130-1.4(b) by failing to advise beneficiaries of a trust that the distribution of the trust would have been governed by Pennsylvania law prior to their signing of a release transferring power of trustee to the attorney. The attorney did not owe the beneficiaries the same duty owed to a client because there was no attorney-client relationship between them, and a violation of this rule had to be based upon an actual attorney-client relationship, not the attorney's misconception, or misstatement. Ky. Bar Ass'n v. Fernandez, 397 S.W.3d 383, 2013 Ky. LEXIS 106 (Ky. 2013).
Rule 1.5.  Fees.
Text
(a)  A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:
 	(1)  the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;
 	(2)  the likelihood that the acceptance of the particular employment will preclude other employment by the lawyer;
 	(3)  the fee customarily charged in the locality for similar legal services;
 	(4)  the amount involved and the results obtained;
 	(5)  the time limitations imposed by the client or by the circumstances;
 	(6)  the nature and length of the professional relationship with the client;
 	(7)  the experience, reputation, and ability of the lawyer or lawyers performing the services; and
 	(8)  whether the fee is fixed or contingent.
(b)  The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.
(c)  A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. Such a fee must meet the requirements of Rule 1.5(a). A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.
(d)  A lawyer shall not enter into an arrangement for, charge, or collect:
 	(1)  any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony, maintenance, support, or property settlement in lieu thereof, provided this does not apply to liquidated sums in arrearage; or
 	(2)  a contingent fee for representing a defendant in a criminal case.
(e)  A division of a fee between lawyers who are not in the same firm may be made only if:
 	(1)  the division is in proportion to the services performed by each lawyer, or, each lawyer assumes joint responsibility for the representation;
 	(2)  the client agrees to the arrangement and the agreement is confirmed in writing; and
 	(3)  the total fee is reasonable.
(f)  A fee may be designated as an advance fee. An advance fee agreement shall be in a writing signed by the client evidencing the client's informed consent, and shall state the dollar amount of the fee, its application to the scope of the representation and the time frame in which the agreement will exist.
History
(Amended April 16, 2009, effective July 15, 2009; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

COMMENT:
Reasonableness of Fee and Expenses
[1]  Paragraph (a) requires that lawyers charge fees that are reasonable under the circumstances. The factors specified in (1) through (8) are not exclusive. Nor will each factor be relevant in each instance. Paragraph (a) also requires that expenses for which the client will be charged must be reasonable. A lawyer may seek reimbursement for the cost of services performed in-house, such as copying, or for other expenses incurred in-house, such as telephone charges, either by charging a reasonable amount to which the client has agreed in advance or by charging an amount that reasonably reflects the cost incurred by the lawyer.
Basis or Rate of Fee
[2]  When the lawyer has regularly represented a client, they ordinarily will have evolved an understanding concerning the basis or rate of the fee and the expenses for which the client will be responsible. In a new client-lawyer relationship, however, an understanding as to fees and expenses must be promptly established. Generally, it is desirable to furnish the client with at least a simple memorandum or copy of the lawyer's customary fee arrangements that states the general nature of the legal services to be provided, the basis, rate or total amount of the fee and whether and to what extent the client will be responsible for any costs, expenses or disbursements in the course of the representation. A written statement concerning the terms of the engagement reduces the possibility of misunderstanding.
[3]  Contingent fees, like any other fees, are subject to the reasonableness standard of paragraph (a) of this Rule. In determining whether a particular contingent fee is reasonable, or whether it is reasonable to charge any form of contingent fee, a lawyer must consider the factors that are relevant under the circumstances. Applicable law may impose limitations on contingent fees, such as a ceiling on the percentage allowable, or may require a lawyer to offer clients an alternative basis for the fee. Applicable law also may apply to situations other than a contingent fee, for example, government regulations regarding fees in certain tax matters.
Terms of Payment
[4]  A lawyer may require advance payment of a fee, but is obliged to return any unearned portion. See Rule 1.16(d). A lawyer may accept property in payment for services, such as an ownership interest in an enterprise, providing this does not involve acquisition of a proprietary interest in the cause of action or subject matter of the litigation contrary to Rule 1.8(i). However, a fee paid in property instead of money may be subject to the requirements of Rule 1.8(a) because such fees often have the essential qualities of a business transaction with the client.
[5]  An agreement may not be made whose terms might induce the lawyer improperly to curtail services for the client or perform them in a way contrary to the client's interest. For example, a lawyer should not enter into an agreement whereby services are to be provided only up to a stated amount when it is foreseeable that more extensive services probably will be required, unless the situation is adequately explained to the client. Otherwise, the client might have to bargain for further assistance in the midst of a proceeding or transaction. However, it is proper to define the extent of services in light of the client's ability to pay. A lawyer should not exploit a fee arrangement based primarily on hourly charges by using wasteful procedures.
Prohibited Contingent Fees
[6]  Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic relations matter when payment is contingent upon the securing of a divorce or upon the amount of alimony or support or property settlement to be obtained. This provision does not preclude a contract for a contingent fee for legal representation in connection with the recovery of postjudgment balances due under support, alimony or other financial orders because such contracts do not implicate the same policy concerns.
Division of Fee
[7]  A division of fee is a single billing to a client covering the fee of two or more lawyers who are not in the same firm. A division of fee facilitates association of more than one lawyer in a matter in which neither alone could serve the client as well, and most often is used when the fee is contingent and the division is between a referring lawyer and a trial specialist. Paragraph (e) permits the lawyers to divide a fee either on the basis of the proportion of services they render or if each lawyer assumes responsibility for the representation as a whole. In addition, the client must agree to the arrangement and the agreement must be confirmed in writing. Contingent fee agreements must be in a writing signed by the client and must otherwise comply with paragraph (c) of this Rule. Joint responsibility for the representation entails financial and ethical responsibility for the representation as if the lawyers were associated in a partnership. A lawyer should only refer a matter to a lawyer whom the referring lawyer reasonably believes is competent to handle the matter. See Rule 1.1.
[8]  Paragraph (e) does not prohibit or regulate division of fees to be received in the future for work done when lawyers were previously associated in a law firm.
Disputes over Fees
[9]  If a procedure has been established for resolution of fee disputes, such as an arbitration or mediation procedure established by the bar, the lawyer must comply with the procedure when it is mandatory, and, even when it is voluntary, the lawyer should conscientiously consider submitting to it. Law may prescribe a procedure for determining a lawyer's fee, for example, in representation of an executor or administrator, a class or a person entitled to a reasonable fee as part of the measure of damages. The lawyer entitled to such a fee and a lawyer representing another party concerned with the fee should comply with the prescribed procedure.
Fee Arrangements
[10]  If a lawyer collects a deposit on a fee or for expenses, or a flat fee for services to be performed, the lawyer must deposit the funds in the lawyer's trust account until the fee is earned or the expense incurred, at which time the funds shall be promptly distributed. The foregoing shall not apply to advance fees as set out in 1.5(f). In the event the full amount that is held is not ultimately earned, or due to other factors, such as termination of the attorney-client relationship or is not reasonable, the funds must be returned to the client as provided in Rule 1.16(d).
Advance Fee
[11]  A lawyer may designate a fee arrangement as an advance fee and upon receipt deposit such funds in the lawyer's operating account. The amount of an advance fee must be reasonable in amount and comply with Rule 1.5. In the event the full amount is not ultimately earned, or due to other factors, such as termination of the attorney-client relationship or is not reasonable, the funds must be returned to the client as provided in Rule 1.16(d).
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NOTES TO DECISIONS

 	1. 	Fees Proper.
 	2. 	Fees Improper.
 	3. 	False Evidence.
 	4. 	Excessive Fees.
 	5. 	Failure to Return Fees.
 	6. 	Undisclosed Commissions.
 	7. 	Penalty.
 	8. 	Suspension.
1. Fees Proper.
The fees which defendant was charged were for services rendered in defense of multiple felony charges pending in three (3) separate circuit courts and the client service record submitted by counsel substantiates the claim; therefore, the trial court did not err in awarding the fees sought by law firm. Brown v. Fulton, Hubbard & Hubbard, 817 S.W.2d 899, 1991 Ky. App. LEXIS 97 (Ky. Ct. App. 1991).
District court did not err in equally dividing one-half of a contingency fee between two law firms because they both agreed that one firm would assume the representation of clients after an attorney left it for the second firm and that there would be some apportionment between them of the fifty percent share of the fee; the relationship between the clients and the attorney did not violate SCR 3.130-1.5(e) because the clients were at all times aware and in control of which firms were representing them and what roles they were playing, they chose to continue to be represented by the attorney after he left the first firm and joined the second firm, they consented to his continued representation as a member of the second firm and to the first firm remaining in a limited role, and they intended that the attorney would share in the contingency fee. United States Ex Rel. Lefan v. GE, — F.3d —, 2010 U.S. App. LEXIS 18590 (6th Cir. 2010).
Because a law firm was never entitled to a proportionate share of a contingency-fee award, and its hours were accounted for in the statutory award, it was not inequitable to equally divide one-half of the contingency fee between the law firm and a second law firm. United States Ex Rel. Lefan v. GE, — F.3d —, 2010 U.S. App. LEXIS 18590 (6th Cir. 2010).
District court did not err in concluding that only interpled funds were at issue in a contingency fee dispute because one law firm was treated as a successor to a second law firm, not as a third law firm; the actions and negotiations of the parties evinced a mutual intent that the first firm would be compensated out of the second firm's portion of the contingency fee United States Ex Rel. Lefan v. GE, — F.3d —, 2010 U.S. App. LEXIS 18590 (6th Cir. 2010).
Attorney's contingency fee arrangement was not reduced to writing and was therefore invalid in violation of SCR 3.130-1.5(c), and he therefore could not collect the contingency fee; and there was therefore no fee that was capable of being unreasonable in violation of SCR 3.130-1.5(a); the attorney was entitled to his hourly rate for any work done pursuant to his representation of the client. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
2. Fees Improper.
Attorney violated SCR 3.130-1.5(a) when he sent a letter to his workers'  compensation clients'  physician demanding a fee from the physician for preserving the physician's right to payment for the physician's treatment of the clients because (1) the physician was not his client, (2) the administrative law judge presiding over the workers'  compensation cases had not approved the collection of such a fee, (3) the attorney did no legal work for the physician, and (4) the attorney did not have a written contingency fee agreement with the physician. Howes v. Ky. Bar Ass'n, 214 S.W.3d 319, 2007 Ky. LEXIS 20 (Ky. 2007).
Attorney was permanently disbarred because the attorney violated SCR 3.130-1.5 when, after agreeing that sums a client had paid the attorney were sufficient, with a final balance being due at the conclusion of the case, the attorney demanded further payment from the client prior to the case's conclusion, and threatened to abandon the case if the client did not pay the sum demanded. Kentucky Bar Ass'n v. McCartney, 281 S.W.3d 286, 2009 Ky. LEXIS 64 (Ky. 2009).
Attorney failed to reduce a contingency fee agreement to writing in violation of SCR 3.130-1.5(c); it was therefore improper for the attorney to collect the one-third contingency fee. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney who participated in settling a class action violated SCR 3.130-1.5(e) because clients (1) were not notified of a fee-division agreement between the attorney and attorneys with whom the clients had fee agreements, (2) were not notified of the attorney's participation in the case, and (3) had no opportunity to object to the attorney's participation. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
3. False Evidence.
Where defendant-attorney signed an affidavit stating that trial judge had made a statement regarding the payment of restitution in exchange for probation, there was sufficient evidence to sustain the findings that attorney-defendant knowingly offered false evidence to a tribunal and engaged in conduct involving dishonesty, fraud, deceit, or misrepresentation. Kentucky Bar Ass'n v. Reed, 819 S.W.2d 314, 1991 Ky. LEXIS 172 (Ky. 1991).
4. Excessive Fees.
Where attorney charged excessive fees, misappropriated client funds, and engaged in conduct involving dishonesty, fraud, and deceit, attorney's motion to resign from the Kentucky Bar Association under terms of disbarment was granted. Veal v. Kentucky Bar Ass'n, 867 S.W.2d 190, 1993 Ky. LEXIS 175 (Ky. 1993).
Attorney adjudged guilty of charging an unreasonable fee, failing to adequately communicate the basis of the fee before or within reasonable time after commencing representation, and failing to reasonably return papers and property to a client upon reasonable request, was punished by a public reprimand and required to submit the fee dispute with his client to arbitration. Kentucky Bar Ass'n v. Delahanty, 878 S.W.2d 795, 1994 Ky. LEXIS 66 (Ky. 1994).
Attorney with multiple violations was suspended from the practice of law for two (2) years where, under this rule, he accepted the fee from the client and provided no legal services to justify retention of the fee. Kentucky Bar Ass'n v. Trumbo, 17 S.W.3d 856, 2000 Ky. LEXIS 1 (Ky. 2000).
Although the attorney agreed to represent a client in exchange for a one-third (1/3) contingency fee, when the matter was settled, the attorney had received a retainer, the contingency fee, and payment of the attorney's costs and fees by the opposing party's insurer; the retention of all of the various fees was unreasonable and in violation of SCR 3.130-1.5(a). Yeager v. Ky. Bar Ass'n, 84 S.W.3d 454, 2002 Ky. LEXIS 177 (Ky. 2002).
Under SCR 3.370(8) an attorney made no request for review of the board's recommendation, so, under SCR 3.370(10), the Supreme Court adopted the board's recommendation, found the attorney violated SCR 3.130-1.3, -1.4(a), -1.4(b), -1.5(a), -1.16(d), 5.5(a), 8.3(c), involving three (3) clients, and permanently disbarred the attorney. Ky. Bar Ass'n v. Trumbo, 96 S.W.3d 798, 2003 Ky. LEXIS 22 (Ky. 2003).
Lawyer was disbarred for misconduct in which he represented a corporation established by a city to build and maintain a convention center, and the city alleged that the lawyer had received $247,743 in funds to be paid to others, but failed to pay-over and failed to account for the funds; the city also alleged that the lawyer overcharged the city in the amount of $298,444. Ky. Bar Ass'n v. Catron, 229 S.W.3d 910, 2007 Ky. LEXIS 176 (Ky. 2007).
Where attorney admitted to (1) not advising his clients, plaintiffs in a class action suit, of the settlement amount and not complying with SCR 3.130-1.8(g); (2) violating SCR 3.130-1.15 by not holding their property in a separate account; (3) paying himself more than he was owed under his contingent fee contracts with them; and (4) not advising them he had asked the trial court to place some settlement funds in a charity in which he participated as a paid director, based on the seriousness of this misconduct, his motion to withdraw his membership form the Kentucky Bar under terms of permanent disbarment was granted. Gallion v. Ky. Bar Ass'n, 266 S.W.3d 802, 2008 Ky. LEXIS 252 (Ky. 2008).
Because an attorney ignored an order by an administrative law judge limiting the attorney's contingency fee, the attorney violated SCR 3.130-1.4(b), 3.130-1.5(a), 3.130-3.3(a)(1), and 3.130-3.4(c); the attorney's proposed SCR 3.480(2) sanction of a conditional public reprimand was inadequate given the seriousness of the charges and the attorney's deceptive conduct. Fowler v. Ky. Bar Ass'n, 265 S.W.3d 804, 2008 Ky. LEXIS 282 (Ky. 2008).
Attorney did not violate SCR 3.130-1.5(a) by charging an unreasonable contingency fee. As he was not entitled to charge a contingency fee at all, any ethical failure on his part was covered by counts alleging that he improperly charged a contingency fee and refused to return any excess over his hourly rate; a finding of guilt under the present count would essentially be a finding that respondent was guilty of an ethical violation on a nonexisting contingency fee. Kentucky Bar Ass'n v. Womack, 269 S.W.3d 409, 2008 Ky. LEXIS 283 (Ky. 2008).
Public reprimand was proper because the attorney violated SCR 3.130-1.15(a) when he commingled funds; during the course of his representation of the estate, he made a transfer of the remaining amount in the estate account of $15,669.59 into his office account. A 30-day suspension was proper because he violated SCR 3.130-1.5(a) with regard to charging an unreasonable fee; he acted as both executor and as attorney for an estate and he made claims to the $71,152.00 he self-disbursed from the estate between September 2002 and May 2004, labeling payments as legal fees for that estate or executor's fees. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
Attorney's 30-day suspension from the practice of law was proper. However, while it is clear that he was unable to document the time spent over the 28 years of representation in question, the supreme court, in its assessment of guilt, was persuaded by the trial Commissioner and Board's conclusion that the attorney had a “reasonable” legitimate basis for his ‘belief'  that he was entitled to $35,000.00 in attorney fees for prior work done for the clients at issue. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
Attorney violated SCR 3.130-1.5(a) by collecting amounts from the estate as both lawyer and executor without seeking the prior approval from the court, and by the collection of fees more than twice the maximum authorized by KRS 395.150(1) as compensation for an executor based upon an estate value of $469,277.71, including his claims for attorney services not authorized in the will or by the court. Ky. Bar Ass'n v. Jacobs, 387 S.W.3d 332, 2012 Ky. LEXIS 193 (Ky. 2012).
Attorney charged the client an unreasonable fee in violation of SCR 3.130-1.5; the attorney conceded this point when he agreed to refund the client whatever amount she thought was fair. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney admitted that he engaged in professional misconduct by failing to respond to his client's requests for information, by charging an unreasonable fee for legal services, by representing multiple clients with a prohibited conflict, by acquiring an ownership in the interest in the property of a client's parents, by failing to deposit the advance fee payment into his escrow account, by failing to return the unearned advance fee payment upon termination, by failing to properly supervise his paralegal, by assisting the paralegal in presenting himself to the clients as an attorney and by assisting him in the unauthorized practice of law, and by initiating contact with the clients through his paralegal in violation of SCR 3.130-1.4(a), -1.5(a), -1.7(b), -1.8(a), -1.15(a), -1.16(d), -5.3(b), (c), -5.5, and -7.09, and was suspended from practice of law for 61 days with all but 30 days of the suspension probated pursuant to a negotiated sanction with the Kentucky Bar Association under SCR 3.480(2). Bishop v. Ky. Bar Ass'n, 392 S.W.3d 926, 2013 Ky. LEXIS 36 (Ky. 2013).
Attorney who participated in settling a class action violated SCR 3.130-1.5(a) because the 49 percent contingent fee the attorney sought was excessive, given the contingent fee agreements of other attorneys participating in the case, specifying lower fees, and the Rule's factors. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
Attorney who participated in settling a class action violated SCR 3.130-1.5(c) because (1) the attorney's fees exceeded those provided in fee contracts between other attorneys involved in the case and those attorneys'  clients, which governed, as the attorney's fee-division agreement with those attorneys said the attorney also represented those clients, and (2) statements required by the Rule and the fee-division agreement were absent. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
Attorney was suspended for 91 days, with 61 days probated, where she violated SCR 3.130-1.5(a) by collecting excessive fees from an estate, in violation of KRS 396.150(1); the attorney collected the fees and expenses associated with the representation of other estates. The will contained no provision for these fees, and the attorney did not seek court approval for the payment of additional fees. Ky. Bar Ass'n v. Fernandez, 397 S.W.3d 383, 2013 Ky. LEXIS 106 (Ky. 2013).
5. Failure to Return Fees.
Because an attorney did not diligently and promptly represent clients, did not keep them informed, did not return their funds and documents, and did not  respond to bar complaints, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-1.5(a), and 3.130-8.1(b); therefore, the attorney was suspended for a year. Ky. Bar Ass'n v. Gabbard, 172 S.W.3d 395, 2005 Ky. LEXIS 281 (2005).
Public reprimand was the appropriate sanction to impose upon an attorney for his violations of SCR 3.130-1.4(b), in failing to advising his client concerning appropriate actions the client could take such that the client was unable to make informed decisions; SCR 3.130-1.15(a), in causing client funds to be deposited into his general office account with other clients; and SCR 3.130-1.5(c), in taking a contingent fee from client funds without a proper written client agreement. Webster v. Ky. Bar Ass'n, 183 S.W.3d 174, 2006 Ky. LEXIS 10 (Ky. 2006).
Lawyer was disbarred for misconduct in four separate cases in which he took fee payments from clients, performed no work for those clients, failed to return the payments, took and failed to repay a loan from a client, and falsely informed a client that he filed motion on the client's behalf; additionally, the lawyer had an extensive disciplinary history, including a prior period of disbarment. Ky. Bar Ass'n v. Roney, 209 S.W.3d 466, 2006 Ky. LEXIS 333 (Ky. 2006).
Lawyer was disbarred for misconduct in four separate cases in which the lawyer was retained to represent clients but provided few or no services, failed to communicate with the clients, failed to respond to the clients, and failed to refund fees; the lawyer had prior disciplinary suspensions. Ky. Bar Ass'n v. Pulliam, 232 S.W.3d 520, 2007 Ky. LEXIS 194 (Ky. 2007).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Lawyer was permanently disbarred for misconduct which demonstrated a pattern in which the lawyer would accept representation, accept an advance payment of a fee, fail to perform the legal duties to bring the cases to a conclusion, fail to communicate with the clients, fail to be truthful with the clients, fail to return unearned fees, and fail to return files; the written findings of the Board of Governors of the Kentucky Bar Association in several consolidated cases showed a vote by the board finding the lawyer guilty of forty separate violations of the Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Smith, 283 S.W.3d 738, 2009 Ky. LEXIS 89 (Ky. 2009).
Identical reciprocal discipline of a 180-day suspension from the practice of law in Kentucky pursuant to SCR 3.435 was imposed on an attorney, who was suspended in Ohio for that period of time, as the attorney failed to show a reason not to impose that sanction pursuant to Rule 3.435(4)(a) and (b), and his conduct warranted it; Kentucky had the same standards for non-refundable retainers pursuant to SCR 3.130-1.5 and a related Ethics Opinion as did Ohio pursuant to Ohio R. Prof. Conduct 1.5. Ky. Bar Ass'n v. Summers, 384 S.W.3d 689, 2012 Ky. LEXIS 184 (Ky. 2012).
6. Undisclosed Commissions.
Lawyer was disbarred for misconduct in which his firm received a commission based on the premiums for two title insurance policies bought by his client in connection with a purchase transaction, but these commissions were not disclosed to the client; further, without the client's approval or consent, a $100,000,000 owner's policy was bought as part of the transaction. Ky. Bar Ass'n v. Catron, 229 S.W.3d 910, 2007 Ky. LEXIS 176 (Ky. 2007).
7. Penalty.
When respondent attorney was found guilty of violating SCR 3.130-1.5(c), 3.130-1.16(d), and  3.130-8.1(a) by charging a contingency fee without a prior written agreement, failing to refund an unearned portion of fees to his clients, and making false statements of fact to the Office of Bar Counsel regarding the amount of work performed by his office in representing his clients, the court accepted the recommendation of a 30-day suspension, with restitution and a requirement that respondent attend remedial ethics training, in light of his lack of prior discipline. Kentucky Bar Ass'n v. Womack, 269 S.W.3d 409, 2008 Ky. LEXIS 283 (Ky. 2008).
Because an attorney did not adequately inform a client of the attorney's fee structure, and failed to respond to requests from the Kentucky Bar Association for information regarding the client's ethics charges, pursuant to SCR 3.370(8), the attorney was publicly reprimanded for violating SCR 3.130-1.5(b) and 3.130-8.1(b). Kentucky Bar Ass'n v. Thornton, 279 S.W.3d 516, 2009 Ky. LEXIS 67 (Ky. 2009).
Attorney was permanently disbarred from the practice of law for violating SCR 3.130-1.4(a), 3.130-1.5(c), 3.130-1.15(a), (b), and former 3.130-8.3(c) (now SCR 3.130-8.4(c)) for treating settlement proceeds as his own, failing to give the client, at her request, any explanation of the settlement proceeds, and paying the client less than he owed her. Ky. Bar Ass'n v. Mayer, 392 S.W.3d 922, 2013 Ky. LEXIS 31 (Ky. 2013).
8. Suspension.
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c), and Rule 3.130-8.4(c). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Attorney was suspended for 30 days, probated for one year with conditions because he failed to communicate to a criminal client his inability to represent him in federal court, his plan to share the representation with another attorney, their decision to not file an appeal, that fees for his representation would be split with the other attorney, failed to enter into a written agreement with the client or his nephew relating to the fee-splitting arrangement, and failed to safeguard his client's funds by depositing them in his escrow account. Yates v. Ky. Bar Ass'n, 494 S.W.3d 491, 2016 Ky. LEXIS 343 (Ky. 2016).
Where an attorney moved for suspension from the practice of law, it was determined that the strategies he adopted had been effective and allowed him to practice law because he had not suffered a manic episode since undergoing professional care; the attorney conceded that he failed to comply with the rule, and the attorney and the Kentucky Bar Association agreed on the punishment to be levied. Wibbels v. Ky. Bar Ass'n, 527 S.W.3d 815, 2017 Ky. LEXIS 432 (Ky. 2017).
Rule 1.6.  Confidentiality of information.
Text
(a)  A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).
(b)  A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
 	(1)  to prevent reasonably certain death or substantial bodily harm;
 	(2)  to secure legal advice about the lawyer's compliance with these Rules;
 	(3)  to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding, including a disciplinary proceeding, concerning the lawyer's representation of the client; or
 	(4)  to comply with other law or a court order.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  This Rule governs the disclosure by a lawyer of information relating to the representation of a client during the lawyer's representation of the client. See Rule 1.18 for the lawyer's duties with respect to information provided to the lawyer by a prospective client, Rule 1.9(c)(2) for the lawyer's duty not to reveal information relating to the lawyer's prior representation of a former client and Rules 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of such information to the disadvantage of clients and former clients.
[2]  A fundamental principle in the client-lawyer relationship is that, in the absence of the client's informed consent, the lawyer must not reveal information relating to the representation. See Rule 1.0(e) for the definition of informed consent. This contributes to the trust that is the hallmark of the client-lawyer relationship. The client is thereby encouraged to seek legal assistance and to communicate fully and frankly with the lawyer even as to embarrassing or legally damaging subject matter. The lawyer needs this information to represent the client effectively and, if necessary, to advise the client to refrain from wrongful conduct. Almost without exception, clients come to lawyers in order to determine their rights and what is, in the complex of laws and regulations, deemed to be legal and correct. Based upon experience, lawyers know that almost all clients follow the advice given, and the law is upheld.
[3]  The principle of client-lawyer confidentiality is given effect by related bodies of law: the attorney-client privilege, the work product doctrine and the rule of confidentiality established in professional ethics. The attorney-client privilege and work-product doctrine apply in judicial and other proceedings in which a lawyer may be called as a witness or otherwise required to produce evidence concerning a client. The rule of client-lawyer confidentiality applies in situations other than those where evidence is sought from the lawyer through compulsion of law. The confidentiality rule, for example, applies not only to matters communicated in confidence by the client but also to all information relating to the representation, whatever its source. A lawyer may not disclose such information except as authorized or required by the Rules of Professional Conduct or other law. See also Scope.
[4]  Paragraph (a) prohibits a lawyer from revealing information relating to the representation of a client. This prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected information but could reasonably lead to the discovery of such information by a third person. A lawyer's use of a hypothetical to discuss issues relating to the representation is permissible so long as there is no reasonable likelihood that the listener will be able to ascertain the identity of the client or the situation involved.
Authorized Disclosure
[5]  Except to the extent that the client's instructions or special circumstances limit that authority, a lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out the representation. In some situations, for example, a lawyer may be impliedly authorized to admit a fact that cannot properly be disputed or, to make a disclosure that facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in the course of the firm's practice, disclose to each other information relating to a client of the firm, unless the client has instructed that particular information be confined to specified lawyers.
Disclosure Adverse to Client
[6]  Although the public interest is usually best served by a strict rule requiring lawyers to preserve the confidentiality of information relating to the representation of their clients, the confidentiality rule is subject to limited exceptions. Paragraph (b)(1), recognizes the overriding value of life and physical integrity and permits disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm. Such harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat. Thus, a lawyer who knows that a client has accidentally discharged toxic waste into a town's water supply may reveal this information to the authorities if there is a present and substantial risk that a person who drinks the water will contract a life-threatening or debilitating disease and the lawyer's disclosure is necessary to eliminate the threat or reduce the number of victims.
[7]  A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice about the lawyer's personal responsibility to comply with these Rules. In most situations, disclosing information to secure such advice will be impliedly authorized for the lawyer to carry out the representation. Even when the disclosure is not impliedly authorized, paragraph (b)(2) permits such disclosure because of the importance of a lawyer's compliance with the Rules of Professional Conduct. SCR 3.530, Advisory opinion - informal and formal, authorizes a lawyer to request an advisory opinion from the requester's Supreme Court District Committee member regarding ethics and unauthorized practice of law questions. The question may be submitted in writing or by telephone using the KBA Ethics Hotline. Communications between the requester and any District Committee member or Ethics Committee member are granted confidentiality by SCR 3.530 and are permitted disclosure by paragraph (b)(2).
[8]  Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or other misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent the lawyer reasonably believes necessary to establish a defense. The same is true with respect to a claim involving the conduct or representation of a former client. Such a charge can arise in a civil, criminal, disciplinary or other proceeding and can be based on a wrong allegedly committed by the lawyer against the client or on a wrong alleged by a th ird person, for example, a person claiming to have been defrauded by the lawyer and client acting together. The lawyer's right to respond arises when an assertion of such complicity has been made. Paragraph (b )(3) does not require the lawyer to await the commencement of an action or proceeding that charges such complicity, so that the defense may be established by responding directly to a third party who has made such an assertion. Lawyers may also report incidents of potential malpractice that have not ripened into a client claim to a lawyer's liability insurer for legal advice and to comply with policy reporting requirements provided the report is made on a confidential basis and protected by the attorney client privilege. The right to defend also applies, of course, where a proceeding has been commenced.
[9]  A lawyer entitled to a fee is permitted by paragraph (b)(3) to prove the services rendered in an action to collect it. This aspect of the Rule expresses the principle that the beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary.
[10]  Other law may require that a lawyer disclose information about a client. Whether such a law supersedes Rule 1.6 is a question of law beyond the scope of these Rules. When disclosure of information relating to the representation appears to be required by other law, the lawyer must discuss the matter with the client to the extent required by Rule 1.4. If, however, the other law supersedes this Rule and requires disclosure, paragraph (b)(4) permits the lawyer to make such disclosures as are necessary to comply with the law.
[11]  A lawyer may be ordered to reveal information relating to the representation of a client by a court or by another tribunal or governmental entity claiming authority pursuant to other law to compel the disclosure. Absent informed consent of the client to do otherwise, the lawyer should assert on behalf of the client all nonfrivolous claims that the order is not authorized by other law or that the information sought is protected against disclosure by the attorney-client privilege or other applicable law. In the event of an adverse ruling, the lawyer must consult with the client about the possibility of appeal to the extent required by Rule 1.4. Unless review is sought, however, paragraph (b)(4) permits the lawyer to comply with the court's order.
[12]  Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is necessary to accomplish one of the purposes specified. Where practicable, the lawyer should first seek to persuade the client to take suitable action to obviate the need for disclosure. In any case, a disclosure adverse to the client's interest should be no greater than the lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made in connection with a judicial proceeding, the disclosure should be made in a manner that limits access to the information to the tribunal or other persons having a need to know it and appropriate protective orders or other arrangements should be sought by the lawyer to the fullest extent practicable.
[13]  Paragraph (b) permits but does not require the disclosure of information relating to a client's representation to accomplish the purposes specified in paragraphs (b)(1) through (b)(4). In exercising the discretion conferred by this Rule, the lawyer may consider such factors as the nature of the lawyer's relationship with the client and with those who might be injured by the client, the lawyer's own involvement in the transaction and factors that may extenuate the conduct in question. A lawyer's decision not to disclose as permitted by paragraph (b) does not violate this Rule. Disclosure may be required, however, by other Rules. Some Rules require disclosure only if such disclosure would be permitted by paragraph (b). See Rules 1.2(d), 4.1 (b), 8.1 and 8.3. Rule 3.3, on the other hand, requires disclosure in some circumstances regardless of whether such disclosure is permitted by this Rule. See Rule 3.3(c).
Acting Competently to Preserve Confidentiality
[14]  A lawyer must act competently to safeguard information relating to the representation of a client against inadvertent or unauthorized disclosure by the lawyer or other persons who are participating in the representation of the client or who are subject to the lawyer's supervision. See Rules 1.1, 5.1 and 5.3.
[15]  When transmitting a communication that includes information relating to the representation of a client, the lawyer must take reasonable precautions to prevent the information from coming into the hands of unintended recipients. This duty, however, does not require that the lawyer use special security measures if the method of communication affords a reasonable expectation of privacy. Special circumstances, however, may warrant special precautions. Factors to be considered in determining the reasonableness of the lawyer's expectation of confidentiality include the sensitivity of the information and the extent to which the privacy of the communication is protected by law or by a confidentiality agreement. A client may require the lawyer to implement special security measures not required by this Rule or may give informed consent to the use of a means of communication that would otherwise be prohibited by this Rule.
Former Client
[16]  The duty of confidentiality continues after the client-lawyer relationship has terminated. See Rule 1.9(c)(2). See Rule 1.9(c)(1) for the prohibition against using such information to the disadvantage of the former client.
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NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Privilege Not Applicable.
 	3. 	Privilege Applicable.
 	4. 	Perjury.
 	5. 	Penalty.
1. In General.
Where the sole assistant to the Commonwealth Attorney assumed the role of lead counsel for the prosecution in a criminal proceeding, and less than one month before trial left her position with the Commonwealth Attorney's office and began working with the firm representing the defendant in the same case, defendant's right to representation by the firm did not outweigh the serious conflict and appearance of impropriety created by the prosecutor's decision to join their office during the pendency of the criminal action, and disqualification of all members of the firm was required. Commonwealth v. Maricle, 10 S.W.3d 117, 1999 Ky. LEXIS 85 (Ky. 1999).
No CR 52.01 clear error occurred in a child custody modification case where the trial court ruled in favor of the father's request for modification after it declined to allow the mother to examine the guardian ad litem (GAL), appointed to represent a younger daughter, about the guardian ad litem's report. A GAL was not similarly situated to professional personnel under KRS 403.290 who could be examined, as a GAL was a licensed attorney who as an advocate was barred under SCR 3.130-1.6 from disclosing confidential information, would likely be called upon to do so in being questioned about the younger daughter, and would not otherwise be able to cite a SCR 3.130-3.7 exception against being called as a necessary witness. Morgan v. Getter, 2013 Ky. App. LEXIS 43 (Ky. Ct. App. 2013).
2. Privilege Not Applicable.
Attorney, who was a defendant in a criminal malpractice investigation, was properly denied a writ of prohibition against trial court's ruling which permitted the Commonwealth to interview former associates of the defendant, who were also attorneys, as to conversations held with the defendant. The attorney-client privilege did not apply to conversations between defendant and his associates; the conversations were, at most, business discussions among associates, rather than attorneys in a professional capacity. Futrell v. Shadoan, 828 S.W.2d 649, 1992 Ky. LEXIS 51 (Ky. 1992).
In the event of a dispute as to whether the client has given attorney settlement authority, the trial court shall summarily decide the facts and in such a proceeding, the attorney-client privilege would not prevent the attorney from testifying as to the client's instructions regarding settlement. Clark v. Burden, 917 S.W.2d 574, 1996 Ky. LEXIS 21 (Ky. 1996).
3. Privilege Applicable.
Because partnership/employer's counsel's firm represented alleged nominal partner/employee in her attempt to establish additional practice, and in seeking to do so it seemed very likely that she would have discussed her confidential motivations for doing so with counsel, counsel should have been disqualified before granting employer summary judgment. Bowers v. Ophthalmology Group, 733 F.3d 647, 2013 U.S. App. LEXIS 21702 (6th Cir. 2013), rehearing denied, — F.3d —, 2013 U.S. App. LEXIS 25565 (6th Cir. Dec. 17, 2013).
4. Perjury.
Although under SCR. 3.130-1.6 and SCR 3.130-3.3 defense counsel properly revealed to a trial court that defendant was going to commit perjury by falsely testifying during his criminal trial, defendant's right to counsel was violated when the counsel left the courtroom during defendant's testimony, cross-examination, and closing argument. Brown v. Commonwealth, 226 S.W.3d 74, 2007 Ky. LEXIS 126 (Ky. 2007).
5. Penalty.
A six (6) month suspension from the practice of law was justified for violations of SCR 3.130-1.3, SCR 3.130-1.4 and SCR 3.130-1.6. Kentucky Bar Ass'n v. Donsky, 923 S.W.2d 901, 1996 Ky. LEXIS 58 (Ky. 1996).
A two (2) year suspension from the practice of law, to run consecutively from a prior suspension, was warranted for violations of SCR 3.130-1.6(a), SCR 3.130-1.9, SCR 3.130-8.1(b), and SCR 3.130-8.3(c). Kentucky Bar Ass'n v. Newcomer, 977 S.W.2d 20, 1998 Ky. LEXIS 132 (Ky. 1998).
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Attorney was suspended for 60 days pursuant a negotiated settlement because the attorney threatened clients with the disclosure of information that might have been detrimental, continued to represent a client in an Indiana criminal case without an Indiana attorney assisting in the matter, failed to maintain an advance fee payment in a proper escrow account, failed to provide a full accounting of funds, and failed to properly supervise his attorneys/employees. Deters v. Ky. Bar Ass'n, 484 S.W.3d 299, 2016 Ky. LEXIS 111 (Ky. 2016).
Rule 1.7.  Conflict of interest: current clients.
Text
(a)  Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
 	(1)  the representation of one client will be directly adverse to another client; or
 	(2)  there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.
(b)  Notwithstanding paragraph (a), a lawyer may represent a client if:
 	(1)  the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;
 	(2)  the representation is not prohibited by law;
 	(3)  the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and
 	(4)  each affected client gives informed consent, confirmed in writing. The consultation shall include an explanation of the implications of the common representation and the advantages and risks involved.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
General Principles
[1]  Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. Concurrent conflicts of interest can arise from the lawyer's responsibilities to another client, a former client or a third person or from the lawyer's own interests. For specific Rules regarding certain concurrent conflicts of interest, see Rule 1.8. For former client conflicts of interest, see Rule 1.9. For conflicts of interest involving prospective clients, see Rule 1.18. For definitions of “informed consent” and “confirmed in writing,” see Rule 1.0(e) and (b).
[2]  Resolution of a conflict of interest problem under this Rule requires the lawyer to: 1) clearly identify the client or clients; 2) determine whether a conflict of interest exists; 3) decide whether the representation may be undertaken despite the existence of a conflict, i.e., whether the conflict is consentable; and 4) if so, consult with the clients affected under paragraph (a) and obtain their informed consent, confirmed in writing. The clients affected under paragraph (a) include both of the clients referred to in paragraph (a)(1) and the one or more clients whose representation might be materially limited under paragraph (a)(2).
[3]  A conflict of interest may exist before representation is undertaken, in which event the representation must be declined, unless the lawyer obtains the informed consent of each client under the conditions of paragraph (b). To determine whether a conflict of interest exists, a lawyer should adopt reasonable procedures, appropriate for the size and type of firm and practice, to determine in both litigation and non-litigation matters the persons and issues involved. See also Comment to Rule 5.1. Ignorance caused by a failure to institute such procedures will not excuse a lawyer's violation of this Rule. As to whether a client-lawyer relationship exists or, having once been established, is continuing, see Comment to Rule 1.3 and Scope.
[4]  If a conflict arises after representation has been undertaken, the lawyer ordinarily must withdraw from the representation, unless the lawyer has obtained the informed consent of the client under the conditions of paragraph (b). See Rule 1.16. Where more than one client is involved, whether the lawyer may continue to represent any of the clients is determined both by the lawyer's ability to comply with duties owed to the former client and by the lawyer's ability to represent adequately the remaining client or clients, given the lawyer's duties to the former client. See Rule 1.9. See also Comments (5) and (29).
[5]  Unforeseeable developments, such as changes in corporate and other organizational affiliations or the addition or realignment of parties in litigation, might create conflicts in the midst of a representation, as when a company sued by the lawyer on behalf of one client is bought by another client represented by the lawyer in an unrelated matter. Depending on the circumstances, the lawyer may have the option to withdraw from one of the representations in order to avoid the conflict. The lawyer must seek court approval where necessary and take steps to minimize harm to the clients. See Rule 1.16. The lawyer must continue to protect the confidences of the client from whose representation the lawyer has withdrawn. See Rule 1.9(c).
Identifying Conflicts of Interest: Directly Adverse
[6]  Loyalty to a current client prohibits undertaking representation directly adverse to that client without that client's informed consent. Thus, absent consent, a lawyer may not act as an advocate in one matter against a person the lawyer represents in some other matter, even when the matters are wholly unrelated. The client as to whom the representation is directly adverse is likely to feel betrayed, and the resulting damage to the client-lawyer relationship is likely to impair the lawyer's ability to represent the client effectively. In addition, the client on whose behalf the adverse representation is undertaken reasonably may fear that the lawyer will pursue that client's case less effectively out of deference to the other client, i.e., that the representation may be materially limited by the lawyer's interest in retaining the current client. Similarly, a directly adverse conflict may arise when a lawyer is required to cross-examine a client who appears as a witness in a lawsuit involving another client, as when the testimony will be damaging to the client who is represented in the lawsuit. On the other hand, simultaneous representation in unrelated matters of clients whose interests are only economically adverse, such as representation of competing economic enterprises in unrelated litigation, does not ordinarily constitute a conflict of interest and thus may not require consent of the respective clients.
[7]  Directly adverse conflicts can also arise in transactional matters. For example, if a lawyer is asked to represent the seller of a business in negotiations with a buyer represented by the lawyer, not in the same transaction but in another, unrelated matter, the lawyer could not undertake the representation without the informed consent of each client.
Identifying Conflicts of Interest: Material Limitation
[8]  Even where there is no direct adverseness, a conflict of interest exists if there is a significant risk that a lawyer's ability to consider, recommend or carry out an appropriate course of action for the client will be materially limited as a result of the lawyer's other responsibilities or interests. For example, a lawyer asked to represent several individuals seeking to form a joint venture is likely to be materially limited in the lawyer's ability to recommend or advocate all possible positions that each might take because of the lawyer's duty of loyalty to the others. The conflict in effect forecloses alternatives that would otherwise be available to the client. The mere possibility of subsequent harm does not itself require disclosure and consent. The critical questions are the likelihood that a difference in interests will eventuate and, if it does, whether it will materially interfere with the lawyer's independent professional judgment in considering alternatives or foreclose courses of action that reasonably should be pursued on behalf of the client.
Lawyer's Responsibilities to Former Clients and Other Third Persons
[9]  In addition to conflicts with other current clients, a lawyer's duties of loyalty and independence may be materially limited by responsibilities to former clients under Rule 1.9 or by the lawyer's responsibilities to other persons, such as fiduciary duties arising from a lawyer's service as a trustee, executor or corporate director.
Personal Interest Conflicts
[10]  The lawyer's own interests should not be permitted to have an adverse effect on representation of a client. For example, if the probity of a lawyer's own conduct in a transaction is in serious question, it may be difficult or impossible for the lawyer to give a client detached advice. Similarly, when a lawyer has discussions concerning possible employment with an opponent of the lawyer's client, or with a law firm representing the opponent, such discussions could materially limit the lawyer's representation of the client. In addition, a lawyer may not allow related business interests to affect representation, for example, by referring clients to an enterprise in which the lawyer has an undisclosed financial interest. See Rule 1.8 for specific Rules pertaining to a number of personal interest conflicts, including business transactions with clients. See also Rule 1.10 (personal interest conflicts under Rule 1.7 ordinarily are not imputed to other lawyers in a law firm).
[11]  When lawyers representing different clients in the same matter or in substantially related matters are closely related by blood or marriage, there may be a significant risk that client confidences will be revealed and that the lawyer's family relationship will interfere with both loyalty and independent professional judgment. As a result, each client is entitled to know of the existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or spouse, ordinarily may not represent a client in a matter where that lawyer is representing another party, unless each client gives informed consent. The disqualification arising from a close family relationship is personal and ordinarily is not imputed to members of firms with whom the lawyers are associated. See Rule 1.10.
[12]  A lawyer is prohibited from engaging in sexual relationships with a client unless the sexual relationship predates the formation of the client-lawyer relationship. See Rule 1.8(j).
Interest of Person Paying for a Lawyer's Service
[13]  A lawyer may be paid from a source other than the client, including a coclient, if the client is informed of that fact and consents and the arrangement does not compromise the lawyer's duty of loyalty or independent judgment to the client. See Rule 1.8(f). If acceptance of the payment from any other source presents a significant risk that the lawyer's representation of the client will be materially limited by the lawyer's own interest in accommodating the person paying the lawyer's fee or by the lawyer's responsibilities to a payer who is also a co-client, then the lawyer must comply with the requirements of paragraph (b) before accepting the representation, including determining whether the conflict is consentable and, if so, that the client has adequate information about the material risks of the representation.
Prohibited Representations
[14]  Ordinarily, clients may consent to representation notwithstanding a conflict. However, as indicated in paragraph (b), some conflicts are nonconsentable, meaning that the lawyer involved cannot properly ask for such agreement or provide representation on the basis of the client's consent. When the lawyer is representing more than one client, the question of consentability must be resolved as to each client.
[15]  Consentability is typically determined by considering whether the interests of the clients will be adequately protected if the clients are permitted to give their informed consent to representation burdened by a conflict of interest. Thus, under paragraph (b)(1), representation is prohibited if in the circumstances the lawyer cannot reasonably conclude that the lawyer will be able to provide competent and diligent representation. See Rule 1.1 (competence) and Rule 1.3 (diligence).
[16]  Paragraph (b)(2) describes conflicts that are nonconsentable because the representation is prohibited by applicable law. For example, in some states substantive law provides that the same lawyer may not represent more than one defendant in a capital case, even with the consent of the clients, and under federal criminal statutes certain representations by a former government lawyer are prohibited, despite the informed consent of the former client. In addition, decisional law in some states limits the ability of a governmental client, such as a municipality, to consent to a conflict of interest.
[17]  Paragraph (b)(3) describes conflicts that are nonconsentable because of the institutional interest in vigorous development of each client's position when the clients are aligned directly against each other in the same litigation or other proceeding before a tribunal. Whether clients are aligned directly against each other within the meaning of this paragraph requires examination of the context of the proceeding. Although this paragraph does not preclude a lawyer's multiple representation of adverse parties to a mediation (because mediation is not a proceeding before a “tribunal” under Rule 1.0(m)), such representation may be precluded by paragraph (b)(1).
Informed Consent
[18]  Informed consent requires that each affected client be aware of the relevant circumstances and of the material and reasonably foreseeable ways that the conflict could have adverse effects on the interests of that client. See Rule 1.0(e) (informed consent). The information required depends on the nature of the conflict and the nature of the risks involved. When representation of multiple clients in a single matter is undertaken, the information must include the implications of the common representation, including possible effects on loyalty, confidentiality and the attorney-client privilege and the advantages and risks involved. See Comments [30] and [31] (effect of common representation on confidentiality).
[19]  Under some circumstances it may be impossible to make the disclosure necessary to obtain consent. For example, when the lawyer represents different clients in related matters and one of the clients refuses to consent to the disclosure necessary to permit the other client to make an informed decision, the lawyer cannot properly ask the latter to consent. In some cases the alternative to common representation can be that each party may have to obtain separate representation with the possibility of incurring additional costs. These costs, along with the benefits of securing separate representation, are factors that may be considered by the affected client in determining whether common representation is in the client's interests.
Consent Confirmed in Writing
[20]  Paragraph (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing. Such a writing may consist of a document executed by the client or one that the lawyer promptly records and transmits to the client following an oral consent. See Rule 1.0(b). See also Rule 1.0(n) (writing includes electronic transmission). If it is not feasible to obtain or transmit the writing at the time the client gives informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. See Rule 1.0(b). The requirement of a writing does not supplant the need in most cases for the lawyer to talk with the client, to explain the risks and advantages, if any, of representation burdened with a conflict of interest, as well as reasonably available alternatives, and to afford the client a reasonable opportunity to consider the risks and alternatives and to raise questions and concerns. Rather, the writing is required in order to impress upon clients the seriousness of the decision the client is being asked to make and to avoid disputes or ambiguities that might later occur in the absence of a writing.
Revoking Consent
[21]  A client who has given consent to a conflict may revoke the consent and, like any other client, may terminate the lawyer's representation at any time. Whether revoking consent to the client's own representation precludes the lawyer from continuing to represent other clients depends on the circumstances, including the nature of the conflict, whether the client revoked consent because of a material change in circumstances, the reasonable expectations of the other clients and whether material detriment to the other clients or the lawyer would result.
Consent to Future Conflict
[22]  Whether a lawyer may properly request a client to waive conflicts that might arise in the future is subject to the test of paragraph (b). The effectiveness of such waivers is generally determined by the extent to which the client reasonably understands the material risks that the waiver entails. The more comprehensive the explanation of the types of future representations that might arise and the actual and reasonably foreseeable adverse consequences of those representations, the greater the likelihood that the client will have the requisite understanding. Thus, if the client agrees to consent to a particular type of conflict with which the client is already familiar, then the consent ordinarily will be effective with regard to that type of conflict. If the consent is general and open-ended, then the consent ordinarily will be ineffective, because it is not reasonably likely that the client will have understood the material risks involved. On the other hand, if the client is an experienced user of the legal services involved and is reasonably informed regarding the risk that a conflict may arise, such consent is more likely to be effective, particularly if, e.g., the client is independently represented by other counsel in giving consent and the consent is limited to future conflicts unrelated to the subject of the representation. In any case, advance consent cannot be effective if the circumstances that materialize in the future are such as would make the conflict nonconsentable under paragraph (b).
Conflicts in Litigation
[23]  Paragraph (b)(3) prohibits representation of opposing parties in the same litigation, regardless of the clients' consent. On the other hand, simultaneous representation of parties whose interests in litigation may conflict, such as coplaintiffs or codefendants, is governed by paragraph (a)(2). A conflict may exist by reason of substantial discrepancy in the parties' testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially different possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in criminal cases as well as civil. The potential for conflict of interest in representing multiple defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than one codefendant. On the other hand, common representation of persons having similar interests in civil litigation is proper if the requirements of paragraph (b) are met.
[24]  Ordinarily a lawyer may take inconsistent legal positions in different tribunals at different times on behalf of different clients. The mere fact that advocating a legal position on behalf of one client might create precedent adverse to the interests of a client represented by the lawyer in an unrelated matter does not create a conflict of interest. A conflict of interest exists, however, if there is a significant risk that a lawyer's action on behalf of one client will materially limit the lawyer's effectiveness in representing another client in a different case; for example, when a decision favoring one client will create a precedent likely to seriously weaken the position taken on behalf of the other client. Factors relevant in determining whether the clients need to be advised of the risk include: where the cases are pending, whether the issue is substantive or procedural, the temporal relationship between the matters, the significance of the issue to the immediate and long-term interests of the clients involved and the clients' reasonable expectations in retaining the lawyer. If there is significant risk of material limitation, then absent informed consent of the affected clients, the lawyer must refuse one of the representations or withdraw from one or both matters.
[25]  When a lawyer represents or seeks to represent a class of plaintiffs or defendants in a class-action lawsuit, unnamed members of the class are ordinarily not considered to be clients of the lawyer for purposes of applying paragraph (a)(1) of this Rule. Thus, the lawyer does not typically need to get the consent of such a person before representing a client suing the person in an unrelated matter. Similarly, a lawyer seeking to represent an opponent in a class action does not typically need the consent of an unnamed member of the class whom the lawyer represents in an unrelated matter.
Nonlitigation Conflicts
[26]  Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other than litigation. For a discussion of directly adverse conflicts in transactional matters, see Comment (7). Relevant factors in determining whether there is significant potential for material limitation include the duration and intimacy of the lawyer's relationship with the client or clients involved, the functions being performed by the lawyer, the likelihood that disagreements will arise and the likely prejudice to the client from the conflict. The question is often one of proximity and degree. See Comment (8).
[27]  For example, conflict questions may arise in estate planning and estate administration. A lawyer may be called upon to prepare wills for several family members, such as husband and wife, and, depending upon the circumstances, a conflict of interest may be present. In estate administration the identity of the client may be unclear under the law of a particular jurisdiction. Under one view, the client is the fiduciary; under another view the client is the estate or trust, including its beneficiaries. In order to comply with conflict of interest Rules, the lawyer should make clear the lawyer's relationship to the parties involved.
[28]  Whether a conflict is consentable depends on the circumstances. For example, a lawyer may not represent multiple parties to a negotiation whose interests are fundamentally antagonistic to each other, but common representation is permissible where the clients are generally aligned in interest even though there is some difference in interest among them. Thus, a lawyer may seek to establish or adjust a relationship between clients on an amicable and mutually advantageous basis; for example, in helping to organize a business in which two or more clients are entrepreneurs, working out the financial reorganization of an enterprise in which two or more clients have an interest or arranging a property distribution in settlement of an estate. The lawyer seeks to resolve potentially adverse interests by developing the parties' mutual interests. Otherwise, each party might have to obtain separate representation, with the possibility of incurring additional cost, complication or even litigation. Given these and other relevant factors, the clients may prefer that the lawyer act for all of them.
Special Considerations in Common Representation
[29]  In considering whether to represent multiple clients in the same matter, a lawyer should be mindful that if the common representation fails because the potentially adverse interests cannot be reconciled, the result can be additional cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to withdraw from representing all of the clients if the common representation fails. In some situations, the risk of failure is so great that multiple representation is plainly impossible. For example, a lawyer cannot undertake common representation of clients where contentious litigation or negotiations between them are imminent or contemplated. Moreover, because the lawyer is required to be impartial between commonly represented clients, representation of multiple clients is improper when it is unlikely that impartiality can be maintained. Generally, if the relationship between the parties has already assumed antagonism, the possibility that the clients' interests can be adequately served by common representation is not very good. Other relevant factors are whether the lawyer subsequently will represent both parties on a continuing basis and whether the situation involves creating or terminating a relationship between the parties.
[30]  A particularly important factor in determining the appropriateness of common representation is the effect on client-lawyer confidentiality and the attorney-client privilege. With regard to the attorney-client privilege, the prevailing Rule is that, as between commonly represented clients, the privilege does not attach. Hence, it must be assumed that if litigation eventuates between the clients, the privilege will not protect any such communications, and the clients should be so advised.
[31]  As to the duty of confidentiality, continued common representation will almost certainly be inadequate if one client asks the lawyer not to disclose to the other client information relevant to the common representation. This is, so because the lawyer has an equal duty of loyalty to each client, and each client has the right to be informed of anything bearing on the representation that might affect that client's interests and the right to expect that the lawyer will use that information to that client's benefit. See Rule 1.4. The lawyer should, at the outset of the common representation and as part of the process of obtaining each client's informed consent, advise each client that information will be shared and that the lawyer will have to withdraw if one client decides that some matter material to the representation should be kept from the other. In limited circumstances, it may be appropriate for the lawyer to proceed with the representation when the clients have agreed, after being properly informed, that the lawyer will keep certain information confidential. For example, the lawyer may reasonably conclude that failure to disclose one client's trade secrets to another client will not adversely affect representation involving a joint venture between the clients and agree to keep that information confidential with the informed consent of both clients.
[32]  When seeking to establish or adjust a relationship between clients, the lawyer should make clear that the lawyer's role is not that of partisanship normally expected in other circumstances and, thus, that the clients may be required to assume greater responsibility for decisions than when each client is separately represented. Any limitations on the scope of the representation made necessary as a result of the common representation should be fully explained to the clients at the outset of the representation. See Rule 1.2(c).
[33]  Subject to the above limitations, each client in the common representation has the right to loyal and diligent representation and the protection of Rule 1.9 concerning the obligations to a former client. The client also has the right to discharge the lawyer as stated in Rule 1.16.
Organizational Clients
[34]  A lawyer who represents a corporation or other organization does not, by virtue of that representation, necessarily represent any constituent or affiliated organization, such as a parent or subsidiary. See Rule 1.13(a). Thus, the lawyer for an organization is not barred from accepting representation adverse to an affiliate in an unrelated matter, unless the circumstances are such that the affiliate should also be considered a client of the lawyer, there is an understanding between the lawyer and the organizational client that the lawyer will avoid representation adverse to the client's affiliates, or the lawyer's obligations to either the organizational client or the new client are likely to limit materially the lawyer's representation of the other client.
[35]  A lawyer for a corporation or other organization who is also a member of its board of directors should determine whether the responsibilities of the two roles may conflict. The lawyer may be called on to advise the corporation in matters involving actions of the directors. Consideration should be given to the frequency with which such situations may arise, the potential intensity of the conflict, the effect of the lawyer's resignation from the board and the possibility of the corporation's obtaining legal advice from another lawyer in such situations. If there is material risk that the dual role will compromise the lawyer's independence of professional judgment, the lawyer should not serve as a director or should cease to act as the corporation's lawyer when conflicts of interest arise. The lawyer should advise the other members of the board that in some circumstances matters discussed at board meetings while the lawyer is present in the capacity of director might not be protected by the attorney-client privilege and that conflict of interest considerations might require the lawyer's recusal as a director or might require the lawyer and the lawyer's firm to decline representation of the corporation in a matter.
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1. City Attorney.
Potential conflict of interest justified Ethics Opinion adopted by the Board of Governors of the Kentucky Bar Association which stated that a City Attorney who does not perform any prosecutorial duties and whose contract or job description does not require him to represent or advise the police department of his or her city may not engage in the defense of criminal cases that involve the city police. In re Advisory Opinion of Kentucky Bar Ass'n, 847 S.W.2d 723, 1993 Ky. LEXIS 21 (Ky. 1993).
2. Dual Representation of Parties.
Letter signed at the closing of a transaction for sale of an automobile dealership did not constitute a waiver of any claim that buyer or seller might have against attorney or her law firm as a result of attorney's dual representation of the parties. Conrad Chevrolet, Inc. v. Rood, 862 S.W.2d 312, 1993 Ky. LEXIS 116 (Ky. 1993).
There was no palpable error or manifest injustice in allowing the defendant in a murder case to execute a waiver of a conflict when he and his co-defendant wife were both represented by assistant public advocates and his wife's testimony supported his claim that his stepson received a particular injury from a bicycle fall. Parker v. Commonwealth, 952 S.W.2d 209, 1997 Ky. LEXIS 84 (Ky. 1997), cert. denied, Parker v. Kentucky, 522 U.S. 1122, 118 S. Ct. 1066, 140 L. Ed. 2d 126, 1998 U.S. LEXIS 1067, 66 U.S.L.W. 3556 (1998).
An attorney would be privately reprimanded where he initially represented both parties in a divorce proceeding and subsequently continued to represent the husband after the wife obtained separate representation. An Unnamed Atty. v. Kentucky Bar Ass'n, 1 S.W.3d 474, 1999 Ky. LEXIS 112 (Ky. 1999).
Bankruptcy court found that 11 USCS § 326(d) presupposed “diligent inquiry” by the bankruptcy trustee related to his own conflicts of interest, and where the trustee undertook to represent another party in a separate case, he should have been on guard against conflicts for his alter ego, the trustee, in this case, which the court found were present; the trustee, when he acted as an attorney for a creditor, had an ethical duty under Kentucky's Rules of Professional Conduct for attorneys to pursue the estate's interests with competence and diligence, pursuant to SCR 3.130(1.1) and 3.130(1.3), as well as the duty to avoid conflicts of interest under SCR 3.130(1.7). In re Grieb Printing Co., 297 B.R. 82, 2003 Bankr. LEXIS 1186 (Bankr. W.D. Ky. 2003).
Law firm violated ethical duties towards its client under SCR 3.130-1.2 and had a patent conflict of interest under SCR 3.130-1.7 where the firm was retained by an insurer to represent a company in a worker's compensation litigation, yet the firm was actively trying to shift liability for the claim from the insurer to the company, which had become self insured and would be liable on any new injury. Nevertheless, summary judgment in the firm's favor on malpractice was proper since the company could not show damages; if the firm withdrew or represented the company only, the insurer would have retained alternate counsel and any competent counsel for the insurer would have raised the new injury argument; the company would have been held liable for the worker's compensation benefits on the new injury as a self insured regardless of the firm's ethical violations. Kuhlman Elec. Corp. v. Chappell, 2005 Ky. App. LEXIS 252 (Ky. Ct. App. 2005), rehearing denied, Kuhlman Elec. Corp. v. Amerisure Mut. Ins. Co., 2006 Ky. App. LEXIS 24 (Ky. Ct. App. 2006), aff'd, 304 S.W.3d 8, 2009 Ky. LEXIS 252 (Ky. 2009).
Attorney was publicly reprimanded where, in agreeing to investigate a homicide for the husband and wife in which both were suspects, the attorney, in violation of SCR 3.130-1.4(b) and SCR 3.130-1.7(2)(b), failed to  explain that there would be no confidentiality as between the two (2) clients and the lawyer and where a conflict between the clients arose. An Unnamed Atty. v. Ky. Bar Ass'n, 186 S.W.3d 741, 2006 Ky. LEXIS 72 (Ky. 2006).
An attorney's license to practice law was suspended when the attorney (1) suggested that a client purchase certain property without telling the client that the attorney also represented the seller in the transaction; (2) entered into an investment partnership with the client, during which the attorney failed to invest a portion of the client's money as directed by the client; (3) omitted or misrepresented relevant information to the client; (4) did not notify another client of hearing dates or the entry of a summary judgment; and (5) failed to advise the second client that the attorney changed the office location. Hensley v. Ky. Bar Ass'n, 222 S.W.3d 232, 2007 Ky. LEXIS 116 (Ky. 2007).
Lawyer was disbarred for misconduct in which he represented a corporation established by a city to build and maintain a convention center, and the lawyer had a conflict of interest with regards to the corporation's purchase of property in that he was also simultaneously representing other clients in the purchase of adjacent property, effectuated the purchase of property by the corporation to prevent an entity competing with his other clients from doing so, and failed to disclose this other representation to the corporation. Ky. Bar Ass'n v. Catron, 229 S.W.3d 910, 2007 Ky. LEXIS 176 (Ky. 2007).
Attorney breached his duty of care by a direct conflict of interest, under SCR 3.130-1.7(a), because the attorney's representation of the debtor in a state court action while simultaneously representing a former business partner as the opposite party in the same lawsuit constituted a direct conflict. Stone v. Atherton (In re Stone), 421 Bankr. 401, 2009 Bankr. LEXIS 3476 (Bankr. W.D. Ky. 2009), aff'd, Waldman v. Stone, — F. Supp. 2d —, 2010 U.S. Dist. LEXIS 124172 (W.D. Ky. Nov. 22, 2010), aff'd in part, vacated in part, Waldman v. Stone, 698 F.3d 910, 2012 U.S. App. LEXIS 22230 (6th Cir. Ky. 2012).
Attorney was found guilty of engaging in a conflict of interest between clients by representing each codefendant with knowledge that their interests were adverse and without consent of each client under in violation of SCR 3.130-1.7(b) and of knowingly and intentionally disobeying an obligation under RCr P. 8.30 of the rules of a tribunal in violation of SCR 3.130-3.4(c). Mattingly v. Ky. Bar Ass'n, 364 S.W.3d 171, 2012 Ky. LEXIS 41 (Ky. 2012).
Attorney admitted that he engaged in professional misconduct by failing to respond to his client's requests for information, by charging an unreasonable fee for legal services, by representing multiple clients with a prohibited conflict, by acquiring an ownership in the interest in the property of a client's parents, by failing to deposit the advance fee payment into his escrow account, by failing to return the unearned advance fee payment upon termination, by failing to properly supervise his paralegal, by assisting the paralegal in presenting himself to the clients as an attorney and by assisting him in the unauthorized practice of law, and by initiating contact with the clients through his paralegal in violation of SCR 3.130-1.4(a), -1.5(a), -1.7(b), -1.8(a), -1.15(a), -1.16(d), -5.3(b), (c), -5.5, and -7.09, and was suspended from practice of law for 61 days with all but 30 days of the suspension probated pursuant to a negotiated sanction with the Kentucky Bar Association under SCR 3.480(2). Bishop v. Ky. Bar Ass'n, 392 S.W.3d 926, 2013 Ky. LEXIS 36 (Ky. 2013).
3. Trial Commissioner.
An attorney did not violate the rule where (1) he filed a petition for dissolution of marriage on behalf of a client, (2) five (5) days later, the client filed a domestic violence petition against his wife and requested an emergency protective order against her based on the presence of an immediate and present danger of domestic violence and abuse, and (3) the attorney, acting in his capacity as trial commissioner, signed the order in favor of the client; any possibility of future impropriety was canceled the following day when a District Court Judge signed an emergency protective order and separately addressed the custody of the children. Kentucky Bar Ass'n v. Bates, 26 S.W.3d 788, 2000 Ky. LEXIS 115 (Ky. 2000).
4. Conflict of Interest Not Established.
The defendant-attorney was not entitled to disqualification of the law firm representing the plaintiffs in a legal malpractice action, notwithstanding that another attorney at that law firm represented a different attorney, who had been associated with the defendant-attorney, in a different legal malpractice action, since the two legal malpractice cases had no common issues or parties and no confidential information about the plaintiffs' case had passed between the defendant-attorney and the law firm representing the plaintiffs. Jaggers v. Shake, 37 S.W.3d 737, 2001 Ky. LEXIS 17 (Ky. 2001).
Where there is no evidence other than the fulfillment of the legal duties existing between the lawyer and the insured as his client, and the fulfillment of the contractual duties existing between the insured and the insurer, there can be no finding of an agency relationship between the insurer and the attorney it hires to defend its insured. These duties exist and will be carried out in every case of this nature. If these facts alone would support a finding that the insurer controlled the attorney, not only would the attorney always be the insurer's agent, it would invite, if not require, the very conflicts the caselaw and ethical rules seek to avoid. Cincinnati Ins. Co. v. Hofmeister, 2008 Ky. App. LEXIS 302 (Ky. Ct. App. 2008), op. withdrawn, 2008 Ky. App. LEXIS 313 (Ky. Ct. App. 2008), cert. denied, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7442 (U.S. Oct. 13, 2009).
Attorney's 30-day suspension from the practice of law was proper. However, he did not violate SCR 3.130-1.7(b) when he served both as executor for an estate and as the estate's attorney; because of the attorney's history with the client, acting as both executor and attorney for the estate, was, perhaps, understandable. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
Attorney did not violate SCR 3.130-1.7 as his representation of neither client was directly adverse to another client; the attorney's representation of neither client was materially limited by his responsibilities to the other. Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
5. Conflict of Interest Established.
Family court terminating a mother's and father's parental rights to their minor child because they were denied effective assistance of counsel when the family court proceeded with the termination hearing after counsel requested that he be permitted to withdraw based on a conflict of interest where the perpetrator of the child abuse was unknown and the prejudice caused by that representation had to be presumed. T.W. v. Cabinet for Health & Family Servs., 484 S.W.3d 302, 2016 Ky. App. LEXIS 95 (Ky. Ct. App. 2016).
6. Actions Against Clients.
Because the attorney admitted that renting property and making loans to a client and his subsequent involvement in litigation against the client, as well as his alcohol abuse, violated various Rules of Professional Conduct, his motion for suspension, probated over two (2) years was granted with conditions.Pulliam v. Ky. Bar Ass'n, 84 S.W.3d 455, 2002 Ky. LEXIS 178 (Ky. 2002).
7. Personal Relationship With Client.
An attorney was publicly reprimanded for violating SCR 3.130-1.7(b) after he admitted to a child custody investigator that he was romantically involved with a client he was representing in a divorce proceeding. Bezold v. Ky. Bar Ass'n, 134 S.W.3d 556, 2004 Ky. LEXIS 121 (Ky. 2004).
Lawyer received reciprocal discipline of a public reprimand because the lawyer was publicly censured in Tennessee for misconduct in which she had an affair with her divorce client; the lawyer filed no response to the show cause order, and thus failed to show that either of the exceptions to the mandate to impose reciprocal discipline applied. Ky. Bar Ass'n v. Calloway, 224 S.W.3d 585, 2007 Ky. LEXIS 136 (Ky. 2007).
8. Personal Relationship With Other Party.
Although an attorney had a conflict of interest in violation of SCR 3.130-1.7(b) by having sexual contact with a criminal defendant while an assistant Commonwealth attorney, because the attorney was not the prosecuting attorney, the attorney apologized, expressed regret and remorse, and the attorney's behavior did not prejudice the Commonwealth or any party, the attorney was only publicly reprimanded. Stevens v. Ky. Bar Ass'n, 186 S.W.3d 744, 2006 Ky. LEXIS 71 (Ky. 2006).
9. Business Relationship With Other Party.
Attorney violated SCR 3.130-1.7(b) because the attorney, while representing the debtor and a former business partner in the sale of the debtor's business, was, at the same time, in a debtor/creditor relationship with the partner in which he owed the partner amounts in excess of $40,000. Stone v. Atherton (In re Stone), 421 Bankr. 401, 2009 Bankr. LEXIS 3476 (Bankr. W.D. Ky. 2009), aff'd, Waldman v. Stone, — F. Supp. 2d —, 2010 U.S. Dist. LEXIS 124172 (W.D. Ky. Nov. 22, 2010), aff'd in part, vacated in part, Waldman v. Stone, 698 F.3d 910, 2012 U.S. App. LEXIS 22230 (6th Cir. Ky. 2012).
10. Attorney also Beneficiary.
Where in administration of estate of his grandparents, attorney represented the executors who were his father and uncle and when uncle brought action against the father for alleged breach of fiduciary duty and mismanagement of trust of one grandparent and estate of the other, attorney instead of withdrawing, continued to represent his father despite having once represented the uncle in matters relating to the estate, and despite the fact that attorney and his two (2) siblings were to receive the corpus of the trust on the death of his uncle, such attorney was guilty of a violation of a former rule against accepting employment if the exercise of his professional judgment on behalf of his client could be affected by his own interests. Kentucky Bar Ass'n v. Hays, 937 S.W.2d 700, 1996 Ky. LEXIS 116 (Ky. 1996) (decided under prior rule).
11. Undisclosed Commissions.
Lawyer was disbarred for misconduct in which his firm received a commission based on the premiums for two title insurance policies bought by his client in connection with a purchase transaction, but these commissions were not disclosed to the client; further, without the client's approval or consent, a $100,000,000 owner's policy was bought as part of the transaction. Ky. Bar Ass'n v. Catron, 229 S.W.3d 910, 2007 Ky. LEXIS 176 (Ky. 2007).
Where attorney admitted to (1) not advising his clients, plaintiffs in a class action suit, of the settlement amount and not complying with SCR 3.130-1.8(g); (2) violating SCR 3.130-1.15 by not holding their property in a separate account; (3) paying himself more than he was owed under his contingent fee contracts with them; and (4) not advising them he had asked the trial court to place some settlement funds in a charity in which he participated as a paid director, based on the seriousness of this misconduct, his motion to withdraw his membership form the Kentucky Bar under terms of permanent disbarment was granted. Gallion v. Ky. Bar Ass'n, 266 S.W.3d 802, 2008 Ky. LEXIS 252 (Ky. 2008).
12. Prosecutor.
Attorney was suspended from the practice of law in Kentucky for a total of 120 days in two cases, because a prosecutor must decline employment in any civil action when there was any reasonable probability that a criminal prosecution might arise from the circumstances of the case, and three criminal cases were dismissed with prejudice due to the attorney's failure to provide competent representation, failure to act with diligence and promptness and failure to expedite litigation, and the attorney failed to return the files to the client (the Attorney General). Ky. Bar Ass'n v. Ballard, 349 S.W.3d 922, 2011 Ky. LEXIS 129 (Ky. 2011).
13. Suspension.
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Public reprimand was appropriate, because a reprimand was an appropriate sanction for conflict of interest violations, and there was no doubt that the attorney's actions and subsequent brazen misrepresentations harmed the integrity of her office as President of the Kentucky Bar Association (KBA) and adversely affected the operations of the KBA. Bonar v. Ky. Bar Ass'n, 405 S.W.3d 465,  2013 Ky. LEXIS 386 (Ky. 2013).
Discipline proposed by an attorney was adequate and he was suspended for 30 days because he admitted that he obtained an improper garnishment, filed a frivolous lawsuit, violated CR 11, and represented both a widow and her children, who had competing interests in a probate matter. Anderson v. Ky. Bar Ass'n, 415 S.W.3d 94,  2013 Ky. LEXIS 649 (Ky. 2013).
Where an attorney moved for suspension from the practice of law, it was determined that the strategies he adopted had been effective and allowed him to practice law because he had not suffered a manic episode since undergoing professional care; the attorney conceded that he failed to comply with the rule, and the attorney and the Kentucky Bar Association agreed on the punishment to be levied. Wibbels v. Ky. Bar Ass'n, 527 S.W.3d 815, 2017 Ky. LEXIS 432 (Ky. 2017).
14. Conflict of interest established.
Trial court committed reversible error in failing to permit defendant's trial counsel to withdraw because counsel's representation of another client, and the ethical responsibilities inherent therein, precluded counsel from fully exploring exculpatory facts in counsel's cross-examination of a confidential informant, who became a confidential informant to assist the other client, which prevented counsel from fully presenting defendant's defense. Muchrison v. Commonwealth, — S.W.3d —, 2016 Ky. App. LEXIS 117 (Ky. Ct. App. 2016).
Rule 1.8.  Conflict of interest: current clients: specific rules.
Text
(a)  A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:
 	(1)  the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;
 	(2)  the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and
 	(3)  the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.
(b)  A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.
(c)  A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.
(d)  Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.
(e)  A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:
 	(1)  a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and
 	(2)  a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.
(f)  A lawyer shall not accept compensation for representing a client from one other than the client unless:
 	(1)  the client gives informed consent;
 	(2)  there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and
 	(3)  information relating to representation of a client is protected as required by Rule 1.6.
(g)  A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.
(h)  A lawyer shall not:
 	(1)  make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or
 	(2)  settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.
(i)  A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:
 	(1)  acquire a lien authorized by law to secure the lawyer's fee or expenses; and
 	(2)  contract with a client for a reasonable contingent fee in a civil case.
(j)  A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them before the client-lawyer relationship commenced.
(k)  While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Business Transactions Between Client and Lawyer
[1]  A lawyer's legal skill and training, together with the relationship of trust and confidence between lawyer and client, create the possibility of overreaching when the lawyer participates in a business, property or financial transaction with a client, for example, a loan or sales transaction or a lawyer investment on behalf of a client. The requirements of paragraph (a) must be met even when the transaction is not closely related to the subject matter of the representation, as when a lawyer drafting a will for a client learns that the client needs money for unrelated expenses and offers to make a loan to the client. It also applies to lawyers purchasing property from estates they represent. It does not apply to ordinary fee arrangements between client and lawyer, which are governed by Rule 1.5, although its requirements must be met when the lawyer accepts an interest in the client's business or other nonmonetary property as payment of all or part of a fee. In addition, the Rule does not apply to standard commercial transactions between the lawyer and the client for products or services that the client generally markets to others, for example, banking or brokerage services, medical services, products manufactured or distributed by the client, and utilities' services. In such transactions, the lawyer has no advantage in dealing with the client, and the restrictions in paragraph (a) are unnecessary and impracticable.
[2]  Paragraph (a)(1) requires that the transaction itself be fair to the client and that its essential terms be communicated to the client, in writing, in a manner that can be reasonably understood. Paragraph (a)(2) requires that the client also be advised, in writing, of the desirability of seeking the advice of independent legal counsel. It also requires that the client be given a reasonable opportunity to obtain such advice. Paragraph (a)(3) requires that the lawyer obtain the client's informed consent, in a writing signed by the client, both to the essential terms of the transaction and to the lawyer's role. When necessary, the lawyer should discuss both the material risks of the proposed transaction, including any risk presented by the lawyer's involvement, and the existence of reasonably available alternatives and should explain why the advice of independent legal counsel is desirable. See Rule 1.0(e) (definition of informed consent).
[3]  The risk to a client is greatest when the client expects the lawyer to represent the client in the transaction itself or when the lawyer's financial interest otherwise poses a significant risk that the lawyer's representation of the client will be materially limited by the lawyer's financial interest in the transaction. Here the lawyer's role requires that the lawyer must comply, not only with the requirements of paragraph (a), but also with the requirements of Rule 1.7. Under that Rule, the lawyer must disclose the risks associated with the lawyer's dual role as both legal adviser and participant in the transaction, such as the risk that the lawyer will structure the transaction or give legal advice in a way that favors the lawyer's interests at the expense of the client. Moreover, the lawyer must obtain the client's informed consent. In some cases, the lawyer's interest may be such that Rule 1.7 will preclude the lawyer from seeking the client's consent to the transaction.
[4]  If the client is independently represented in the transaction, paragraph (a)(2) of this Rule is inapplicable, and the paragraph (a)(1) requirement for full disclosure is satisfied either by a written disclosure by the lawyer involved in the transaction or by the client's independent counsel. The fact that the client was independently represented in the transaction is relevant in determining whether the agreement was fair and reasonable to the client as paragraph (a)(1) further requires.
Use of Information Related to Representation
[5]  Use of information relating to the representation to the disadvantage of the client violates the lawyer's duty of loyalty. Paragraph (b) applies when the information is used to benefit either the lawyer or a third person, such as another client or business associate of the lawyer. For example, if a lawyer learns that a client intends to purchase and develop several parcels of land, the lawyer may not use that information to purchase one of the parcels in competition with the client or to recommend that another client make such a purchase. The Rule does not prohibit uses that do not disadvantage the client. For example, a lawyer who learns a government agency's interpretation of trade legislation during the representation of one client may properly use that information to benefit other clients. Paragraph (b) prohibits disadvantageous use of client information unless the client gives informed consent, except as permitted or required by these Rules. See Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1(b), 8.1 and 8.3.
Gifts to Lawyers
[6]  A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. For example, a simple gift such as a present given at a holiday or as a token of appreciation is permitted. If a client offers the lawyer a more substantial gift, paragraph (c) does not prohibit the lawyer from accepting it, although such a gift may be voidable by the client under the doctrine of undue influence, which treats client gifts as presumptively fraudulent. In any event, due to concerns about overreaching and imposition on clients, a lawyer may not suggest that a substantial gift be made to the lawyer or for the lawyer's benefit, except where the lawyer is related to the client as set forth in paragraph (c).
[7]  If effectuation of a substantial gift requires preparing a legal instrument such as a will or conveyance, the client should have the detached advice that another lawyer can provide. The sole exception to this Rule is where the client is a relative of the donee.
[8]  This Rule does not prohibit a lawyer from seeking to have the lawyer or a partner or associate of the lawyer named as executor of the client's estate or to another potentially lucrative fiduciary position. Nevertheless, such appointments will be subject to the general conflict of interest provision in Rule 1.7 when there is a significant risk that the lawyer's interest in obtaining the appointment will materially limit the lawyer's independent professional judgment in advising the client concerning the choice of an executor or other fiduciary. In obtaining the client's informed consent to the conflict, the lawyer should advise the client concerning the nature and extent of the lawyer's financial interest in the appointment, as well as the availability of alternative candidates for the position.
Literary Rights
[9]  An agreement by which a lawyer acquires literary or media rights concerning the conduct of the representation creates a conflict between the interests of the client and the personal interests of the lawyer. Measures suitable in the representation of the client may detract from the publication value of an account of the representation. Paragraph (d) does not prohibit a lawyer representing a client in a transaction concerning literary property from agreeing that the lawyer's fee shall consist of a share in ownership in the property, if the arrangement conforms to Rule 1.5 and paragraphs (a) and (i).
Financial Assistance
[10]  Lawyers may not subsidize lawsuits or administrative proceedings brought on behalf of their clients, including making or guaranteeing loans to their clients for living expenses, because to do so would encourage clients to pursue lawsuits that might not otherwise be brought and because such assistance gives lawyers too great a financial stake in the litigation. These dangers do not warrant a prohibition on a lawyer lending a client court costs and litigation expenses, including the expenses of medical examination and the costs of obtaining and presenting evidence, because these advances are virtually indistinguishable from contingent fees and help ensure access to the courts. Similarly, an exception allowing lawyers representing indigent clients to pay court costs and litigation expenses regardless of whether these funds will be repaid is warranted.
Person Paying for a Lawyer's Services
[11]  Lawyers are frequently asked to represent a client under circumstances in which a third person will compensate the lawyer, in whole or in part. The third person might be a relative or friend, an indemnitor (such as a liability insurance company) or a co-client (such as a corporation sued along with one or more of its employees). Because third-party payers frequently have interests that differ from those of the client, including interests in minimizing the amount spent on the representation and in learning how the representation is progressing, lawyers are prohibited from accepting or continuing such representations unless the lawyer determines that there will be no interference with the lawyer's independent professional judgment and there is informed consent from the client. See also Rule 5.4(c) (prohibiting interference with a lawyer's professional judgment by one who recommends, employs or pays the lawyer to render legal services for another).
[12]  Sometimes, it will be sufficient for the lawyer to obtain the client's informed consent regarding the fact of the payment and the identity of the third-party payer. If, however, the fee arrangement creates a conflict of interest for the lawyer, then the lawyer must comply with Rule 1.7. The lawyer must also conform to the requirements of Rule 1.6 concerning confidentiality. Under Rule 13(a), a conflict of interest exists if there is significant risk that the lawyer's representation of the client will be materially limited by the lawyer's own interest in the fee arrangement or by the lawyer's responsibilities to the third-party payer (for example, when the third-party payer is a co-client). Under Rule 13(b), the lawyer may accept or continue the representation with the informed consent of each affected client, unless the conflict is nonconsentable under that paragraph. Under Rule 1.7(b), the informed consent must be confirmed in writing.
Aggregate Settlements
[13]  Differences in willingness to make or accept an offer of settlement are among the risks of common representation of multiple clients by a single lawyer Under Rule 1.7, this is one of the risks that should be discussed before undertaking the representation, as part of the process of obtaining the clients' informed consent. In addition. Rule 1.2(a) protects each client's right to have the final say in deciding whether to accept or reject an offer of settlement and in deciding whether to enter a guilty or nolo contendere plea in a criminal case. The Rule stated in this paragraph is a corollary of both these Rules and provides that, before any settlement offer or plea bargain is made or accepted on behalf of multiple clients, the lawyer must inform each of them about all the material terms of the settlement, as described herein.
A non-certified, non-class aggregate settlement is a settlement of the claims of two or more individual claimants in which the resolution of the claims is interdependent. The resolution of claims in a non-class aggregate settlement is interdependent if the defendant's acceptance of the settlement is contingent upon the acceptance by a specified number or percentage of the claimants or specified dollar amount of claims; or the value of each claim is not based solely on individual case-by-case facts and negotiations. In such situations potential conflicts of interest stemming from interdependency exist, thus posing a risk of unfairness to individual claimants.
When the terms of an aggregate settlement do not determine individual amounts to be distributed to each client, detailed disclosures are required. For example, if a lump sum is offered in an aggregate settlement and the claimants' attorney is involved in dividing the settlement sum, that attorney must disclose to each client the number of his or her clients participating, specifics of each client's claim relevant to the settlement, and the method of dividing the lump sum. In addition, the attorney must disclose the total attorney fees and costs to be paid, payments to be made other than to clients, to their attorneys and for costs, the method by which the costs are to be apportioned among the clients and ultimately the amount each client receives.
By contrast, if the terms of the aggregate settlement establish the method of calculating and distributing payments to each claimant, based upon the individual claim for liability and/or damages, the disclosures to each client represented by the same attorney do not need to be as detailed. In that instance, each client should be generally informed of the terms of the aggregate settlement offer, how such terms apply specifically to such client, the fact that the attorney represents multiple clients in the settlement and, if applicable, any contingency in the settlement requiring a percentage of claimants to accept the settlement. The claimants' attorney must also disclose fees and costs to each client (including how costs are apportioned among the joint clients) but attorney fees may be stated as a percentage of the total recovery as opposed to a specific dollar amount.
Limiting Liability and Settling Malpractice Claims
[14]  Agreements prospectively limiting a lawyer's liability for malpractice are prohibited unless the client is independently represented in making the agreement because they are likely to undermine competent and diligent representation. Also, many clients are unable to evaluate the desirability of making such an agreement before a dispute has arisen, particularly if they are then represented by the lawyer seeking the agreement. This paragraph does not, however, prohibit a lawyer from entering into an agreement with the client to arbitrate legal malpractice claims, provided such agreements are enforceable and the client is fully informed of the scope and effect of the agreement. Nor does this paragraph limit the ability of lawyers to practice in the form of a limited-liability entity, where permitted by law, provided that each lawyer remains personally liable to the client for his or her own conduct and the firm complies with any conditions required by law, such as provisions requiring client notification or maintenance of adequate liability insurance. Nor does it prohibit an agreement in accordance with Rule 1.2 that defines the scope of the representation, although a definition of scope that makes the obligations of representation illusory will amount to an attempt to limit liability.
[15]  Agreements settling a claim or a potential claim for malpractice are not prohibited by this Rule. Nevertheless, in view of the danger that a lawyer will take unfair advantage of an unrepresented client or former client, the lawyer must first advise such a person in writing of the appropriateness of independent representation in connection with such a settlement. In addition, the lawyer must give the client or former client a reasonable opportunity to find and consult independent counsel.
Acquiring Proprietary Interest in Litigation
[16]  Paragraph (i) states the traditional general rule that lawyers are prohibited from acquiring a proprietary interest in litigation. Like paragraph (e), the general rule has its basis in common law champerty and maintenance and is designed to avoid giving the lawyer too great an interest in the representation. In addition, when the lawyer acquires an ownership interest in the subject of the representation, it will be more difficult for a client to discharge the lawyer if the client so desires. The Rule is subject to specific exceptions developed in decisional law and continued in these Rules. The exception for certain advances of the costs of litigation is set forth in paragraph (e). In addition, paragraph (i) sets forth exceptions for liens authorized by law to secure the lawyer's fees or expenses and contracts for reasonable contingent fees. The law of each jurisdiction determines which liens are authorized by law. These may include liens granted by statute, liens originating in common law and liens acquired by contract with the client. When a lawyer acquires by contract a security interest in property other than that recovered through the lawyer's efforts in the litigation, such an acquisition is a business or financial transaction with a client and is governed by the requirements of paragraph (a). Contracts for contingent fees in civil cases are governed by Rule 1.5.
Client-Lawyer Sexual Relationships
[17]  The relationship between lawyer and client is a fiduciary one in which the lawyer occupies the highest position of trust and confidence. The relationship is almost always unequal; thus, a sexual relationship between lawyer and client can involve unfair exploitation of the lawyer's fiduciary role, in violation of the lawyer's basic ethical obligation not to use the trust of the client to the client's disadvantage. In addition, such a relationship presents a significant danger that, because of the lawyer's emotional involvement, the lawyer will be unable to represent the client without impairment of the exercise of independent professional judgment. Moreover, a blurred line between the professional and personal relationships may make it difficult to predict to what extent client confidences will be protected by the attorney-client evidentiary privilege, since client confidences are protected by privilege only when they are imparted in the context of the client-lawyer relationship. Because of the significant danger of harm to client interests and because the client's own emotional involvement renders it unlikely that the client could give adequate informed consent, this Rule prohibits the lawyer from having sexual relations with a client regardless of whether the relationship is consensual and regardless of the absence of prejudice to the client.
[18]  Sexual relationships that predate the client-lawyer relationship are not prohibited. Issues relating to the exploitation of the fiduciary relationship and client dependency are diminished when the sexual relationship existed prior to the commencement of the client-lawyer relationship. However, before proceeding with the representation in these circumstances, the lawyer should consider whether the lawyer's ability to represent the client will be materially limited by the relationship. See Rule 1.7(a)(2).
[19]  When the client is an organization, paragraph (j) of this Rule prohibits a lawyer for the organization (whether inside counsel or outside counsel) from having a sexual relationship with a constituent of the organization who supervises, directs or regularly consults with that lawyer concerning the organization's legal matters.
Imputation of Prohibitions
[20]  Under paragraph (k), a prohibition on conduct by an individual lawyer in paragraphs (a) through (i) also applies to all lawyers associated in a firm with the personally prohibited lawyer. For example, one lawyer in a firm may not enter into a business transaction with a client of another member of the firm without complying with paragraph (a), even if the first lawyer is not personally involved in the representation of the client. The prohibition set forth in paragraph (j) is personal and is not applied to associated lawyers.
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1. Purpose.
The purpose of subsection (e) of this rule is to insure that the lawyer does not acquire a financial interest in the litigation so that the lawyer's judgment remains unaffected by matters such as whether the client will be able to repay a loan, and that in the final analysis, major decisions such as acceptance or rejection of settlement offers be made by the client. Kentucky Bar Ass'n v. Mills, 808 S.W.2d 804, 1991 Ky. LEXIS 43 (Ky. 1991).
Where there is no evidence other than the fulfillment of the legal duties existing between the lawyer and the insured as his client, and the fulfillment of the contractual duties existing between the insured and the insurer, there can be no finding of an agency relationship between the insurer and the attorney it hires to defend its insured. These duties exist and will be carried out in every case of this nature. If these facts alone would support a finding that the insurer controlled the attorney, not only would the attorney always be the insurer's agent, it would invite, if not require, the very conflicts the caselaw and ethical rules seek to avoid. Cincinnati Ins. Co. v. Hofmeister, 2008 Ky. App. LEXIS 302 (Ky. Ct. App. 2008), op. withdrawn, 2008 Ky. App. LEXIS 313 (Ky. Ct. App. 2008), cert. denied, — U.S. —, — S. Ct. —, — L. Ed. 2d —, 2009 U.S. LEXIS 7442 (U.S. Oct. 13, 2009).
2. Preparation of Wills.
Where an attorney charged a professional fee for nonprofessional services, where attorney prepared a will which named him as executor when he knew that he would be asserting a substantial financial claim against the estate pursuant to the parties' contract, and where attorney filed in the record of the probate court a false statement of material fact, disbarment was warranted. Kentucky Bar Ass'n v. Noble, 846 S.W.2d 191, 1992 Ky. LEXIS 184 (Ky. 1992).
3. Loaning Money to Clients.
Where attorney periodically loaned money to various clients for personal reasons other than, or in addition to, advancing court costs and expenses of litigation, a public reprimand was warranted. Hanish v. Kentucky Bar Ass'n, 875 S.W.2d 95, 1994 Ky. LEXIS 40 (Ky. 1994).
4. Unauthorized Borrowing of Trust Funds.
Attorney who borrowed funds from a trust of which he was trustee without consent of the grantor, violated this Rule governing attorney/client business transactions. Kentucky Bar Ass'n v. Baker, 889 S.W.2d 779, 1994 Ky. LEXIS 137 (Ky. 1994).
5. Unauthorized Use of Funds.
An attorney was granted his motion for a six-month suspension after he admitted violating SCR 3.130-1.8(e) by advancing money and paying attorney fees for two (2) clients, violating SCR 3.130-1.15(a) by using his escrow account as an operating account (though without harming clients' financial interests), and violating SCR 3.130-5.3(a) and (b) by allowing his office manager/secretary/bookkeeper to use a blank trust account check to purchase a dog, for which she reimbursed the trust account after a few days. Curtis v. Kentucky Bar Ass'n, 959 S.W.2d 94, 1998 Ky. LEXIS 1 (Ky. 1998).
Where attorney admitted to (1) not advising his clients, plaintiffs in a class action suit, of the settlement amount and not complying with SCR 3.130-1.8(g); (2) violating SCR 3.130-1.15 by not holding their property in a separate account; (3) paying himself more than he was owed under his contingent fee contracts with them; and (4) not advising them he had asked the trial court to place some settlement funds in a charity in which he participated as a paid director, based on the seriousness of this misconduct, his motion to withdraw his membership form the Kentucky Bar under terms of permanent disbarment was granted. Gallion v. Ky. Bar Ass'n, 266 S.W.3d 802, 2008 Ky. LEXIS 252 (Ky. 2008).
Attorney was suspended for 91 days, with 61 days probated, where she violated SCR 3.130-1.8(f); the attorney obtained an appointment to represent two other estates and charged a first estate for fees and expenses for work conducted on behalf of the other estates where there was no apparent authority or justification for doing so. Ky. Bar Ass'n v. Fernandez, 397 S.W.3d 383, 2013 Ky. LEXIS 106 (Ky. 2013).
6. Soliciting Investments from Clients.
An attorney violated SCR 3.130-1.8(a) when he persuaded a client to invest in his solely-owned corporation and to supply funds for the purchase of land by that corporation. Heist v. Kentucky Bar Ass'n, 951 S.W.2d 326, 1997 Ky. LEXIS 99 (Ky. 1997).
An attorney's license to practice law was suspended when the attorney (1) suggested that a client purchase certain property without telling the client that the attorney also represented the seller in the transaction; (2) entered into an investment partnership with the client, during which the attorney failed to invest a portion of the client's money as directed by the client; (3) omitted or misrepresented relevant information to the client; (4) did not notify another client of hearing dates or the entry of a summary judgment; and (5) failed to advise the second client that the attorney changed the office location. Hensley v. Ky. Bar Ass'n, 222 S.W.3d 232, 2007 Ky. LEXIS 116 (Ky. 2007).
7. Attempt to Settle Malpractice Claim.
Lawyer was publicly reprimanded for misconduct in which he failed to file a lawsuit on behalf of his clients, allowing the statute of limitations to expire, then tried to settle with the clients for $25,000, but did not advise them to seek other counsel, and eventually, the clients'  claim against the lawyer was settled for $141,000; this was the lawyer's first disciplinary matter, and he admitted the violations. Croley v. Ky. Bar Ass'n, 176 S.W.3d 136, 2005 Ky. LEXIS 346 (Ky. 2005).
Lawyer's motion for order permanently disbarring him was granted because, in four separate matters, the lawyer misled his clients as to status of their case, prepared a document for the clients to sign that released him from all liability, was indicted for perjury relating to his testimony about his representation of a second client, gave a third client incorrect advice, and was held in contempt for his failure to pay sanctions arising from his filing of an incoherent and frivolous appeal; the misconduct violated, among other provisions, SCR 3.130-1.8(h), 3.1, 3.4(c), 8.3(c). Radolovich v. Ky. Bar Ass'n, 282 S.W.3d 327, 2009 Ky. LEXIS 79 (Ky. 2009).
Consecutive suspension was entered in a case where an attorney violated professional conduct rules by failing to file a personal injury case, making misrepresentations about the status of the case, improperly offering to settle with the client, and failing to respond to the client's bar complaint. Ky. Bar Ass'n v. Keating, 405 S.W.3d 462,  2013 Ky. LEXIS 383 (Ky. 2013).
8. Borrowing Money from Clients.
Lawyer was disbarred for misconduct in four separate cases in which he took fee payments from clients, performed no work for those clients, failed to return the payments, took and failed to repay a loan from a client, and falsely informed a client that he filed motion on the client's behalf; additionally, the lawyer had an extensive disciplinary history, including a prior period of disbarment. Ky. Bar Ass'n v. Roney, 209 S.W.3d 466, 2006 Ky. LEXIS 333 (Ky. 2006).
9. Failure to Advise of Settlement Amount.
Attorney was permanently disbarred under the attorney's own motion as the attorney admitted that: (1) the attorney did not tell the attorney's class action suit clients that the attorney had made fee arrangements with other attorneys; (2) the attorney violated SCR 3.130-1.8(g) by not advising the clients of the total settlement amount; (3) the attorney violated SCR 3.130-1.15 by failing to hold the clients'  property separate from the attorney's property; and (4) the attorney did not disclose to the clients that the attorney intended to request the placement of about $20,000,000 of the settlement funds into a corporation, or obtain their consent to the attorney being a paid director of the corporation. Cunningham v. Ky. Bar Ass'n, 266 S.W.3d 808, 2008 Ky. LEXIS 254 (Ky. 2008).
Lawyer was privately reprimanded for conduct in violation of SCR 3.130-1.8(a), 3.130-4.4, and  3.130-8.3(c) under circumstances in which the lawyer entered into a mortgage with a divorce client on a house owned by the client with her husband, and did not tell the client that she should seek the advice of independent counsel before entering into the mortgage; the lawyer specifically advised the client that she should not tell her husband about the mortgage, and the lawyer never disclosed the existence of the mortgage to the husband despite the fact that, under the parties'  property settlement agreement, the client waived any and all interest in the marital home and the husband assumed any debt secured by the property. The lawyer filed the mortgage with the county clerk a week after the property settlement agreement was entered and a day after the divorce decree was signed. An Unnamed Atty. v. Ky. Bar Ass'n, 269 S.W.3d 407, 2008 Ky. LEXIS 281 (Ky. 2008).
Attorney who participated in settling a class action violated SCR 3.130-1.8(g) because the attorney did not consult clients regarding a settlement of the case, a decertification of the clients'  class, or a voluntary dismissal of the case, pursuant to the settlement. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
10. Penalty.
Attorney was permanently disbarred after the state supreme court adopted under SCR 3.370(10) the decision of the Board of Governors of the Kentucky Bar Association, which found in five separate disciplinary matters that the attorney, who failed to answer any of the charges, had violated: (1) SCR 3.130-1.15(a) by failing to hold property of clients that was in his possession in connection with a representation separate from his own property; (2) SCR 3.130-1.15(b) by failing to promptly deliver to clients any funds or other property that the clients were entitled to receive and, upon request by the clients, not promptly rendering a full accounting regarding such property; (3) SCR 3.130-8.1(a) by knowingly making false statements of material fact; (4) SCR 3.130-8.3(c) by engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation; (5) SCR 3.130-1.4(a) by failing to keep a client reasonably informed; (6) SCR 1.8(a) by engaging in an improper business transaction with a client; (7) SCR 3.130-1.15(c) by failing to keep separate property in which both a client and the attorney had a claim of interest; (8) SCR 1.16(d) by failing to protect a client's interests upon termination of the representation and failing to return an unearned fee; and (9) SCR 3.130-8.1(b) by failing to respond. Ky. Bar Ass'n v. Kersey, 320 S.W.3d 682,  2010 Ky. LEXIS 240 (Ky. 2010).
While counsel were authorized to settle for two appellants who gave consent, counsel were not authorized to enter into a settlement on behalf of the remaining appellants, given SCR 3.130-1.8(g), because they did not give their individual informed consent; remand was required. Jenkins v. Jenkins, 325 S.W.3d 924,  2010 Ky. App. LEXIS 208 (Ky. Ct. App. 2010).
Attorney admitted that he engaged in professional misconduct by failing to respond to his client's requests for information, by charging an unreasonable fee for legal services, by representing multiple clients with a prohibited conflict, by acquiring an ownership in the interest in the property of a client's parents, by failing to deposit the advance fee payment into his escrow account, by failing to return the unearned advance fee payment upon termination, by failing to properly supervise his paralegal, by assisting the paralegal in presenting himself to the clients as an attorney and by assisting him in the unauthorized practice of law, and by initiating contact with the clients through his paralegal in violation of SCR 3.130-1.4(a), -1.5(a), -1.7(b), -1.8(a), -1.15(a), -1.16(d), -5.3(b), (c), -5.5, and -7.09, and was suspended from practice of law for 61 days with all but 30 days of the suspension probated pursuant to a negotiated sanction with the Kentucky Bar Association under SCR 3.480(2). Bishop v. Ky. Bar Ass'n, 392 S.W.3d 926, 2013 Ky. LEXIS 36 (Ky. 2013).
11. Disbarment.
Even though a young attorney might have been led astray by more experienced counsel, he was permanently disbarred for violations of SCR 3.130-1.4(b), SCR 3.130-1.8(g), SCR 3.130-2.1, SCR 3.130-5.2(a), SCR 3.130-8.3(a), and SCR 3.130-8.3(c) relating to  a class action settlement; it took no technical expertise or experience in the settling of class action lawsuits, or any sophisticated understanding of the rules of ethics, to know that the attorney's course of conduct, which involved personally and directly deceiving clients, was wrong. That the attorney engaged in these activities at the direction of his employer did not permit the supreme court to overlook the serious deficiency in character revealed by the facts of this case, and the Kentucky Supreme Court did not elect to review the decision of the Board of Governors of the Kentucky Bar Association under SCR 3.370(8). Ky.  Bar Ass'n v. Helmers, 353 S.W.3d 599, 2011 Ky. LEXIS 126 (Ky. 2011).
Attorney was permanently disbarred from the practice of law in Kentucky for his real estate transactions with a client, because despite being paid in full, the attorney failed to satisfy and release the mortgage encumbering the property and instead retained the proceeds for his own personal use, forcing the client to pay additional funds to release the mortgage. Ky. Bar Ass'n v. Schott, 353 S.W.3d 621, 2011 Ky. LEXIS 131 (Ky. 2011).
Even without a finding of guilt as to a charge of criminal conduct in violation of of violating SCR 3.130-8.3(b) (renumbered to  SCR 3.130-8.4(b) (2009)),  permanent disbarment was an appropriate sanction because an attorney had violated the highly vulnerable ward's trust by appropriating a large sum of money; the attorney's conduct, including failure to file a final settlement after the ward's death, violated SCR 3.130-1.8(a), 3.130-3.4(c), and  3.130-8.3(c) (renumbered to SCR 3.130-8.4(c) (2009)).  Ky. Bar Ass'n v. Edwards, 377 S.W.3d 557, 2012 Ky. LEXIS 146 (Ky. 2012).
12. Suspension.
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Attorney was suspended for one year, with 61 days to serve and the remainder probated for one year because he entered into a business transaction and acquired a monetary interest adverse to his clients, told his clients that he would repay the loan, but attempted to have it discharged in bankruptcy instead, failed to deliver his clients'  funds and to promptly account for them, failed to return the clients'  papers and property, and failed to refund any unearned portion of their fee when they terminated his representation. Ky. Bar Ass'n v. Moore, 498 S.W.3d 786, 2016 Ky. LEXIS 438 (Ky. 2016).
Rule 1.9.  Duties to former clients.
Text
(a)  A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.
(b)  A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client:
 	(1)  whose interests are materially adverse to that person; and
 	(2)  about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; unless the former client gives informed consent, confirmed in writing.
(c)  A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter:
 	(1)  use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or
 	(2)  reveal information relating to the representation except as these Rules would permit or require with respect to a client.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  After termination of a client-lawyer relationship, a lawyer has certain continuing duties with respect to confidentiality and conflicts of interest and thus may not represent another client except in conformity with this Rule. Under this Rule, for example, a lawyer could not properly seek to rescind on behalf of a new client a contract drafted on behalf of the former client. So also a lawyer who has prosecuted an accused person could not properly represent the accused in a subsequent civil action against the government concerning the same transaction. Nor could a lawyer who has represented multiple clients in a matter represent one of the clients against the others in the same or a substantially related matter after a dispute arose among the clients in that matter, unless all affected clients give informed consent. See Comment [9]. Current and former government lawyers must comply with this Rule to the extent required by Rule 1.11.
[2]  The scope of a “matter” for purposes of this Rule depends on the facts of a particular situation or transaction. The lawyer's involvement in a matter can also be a question of degree. When a lawyer has been directly involved in a specific transaction, subsequent representation of other clients with materially adverse interests in that transaction clearly is prohibited. On the other hand, a lawyer who recurrently handled a type of problem for a former client is not precluded from later representing another client in a factually distinct problem of that type even though the subsequent representation involves a position adverse to the prior client. Similar considerations can apply to the reassignment of military lawyers between defense and prosecution functions within the same military jurisdictions. The underlying question is whether the lawyer was so involved in the matter that the subsequent representation can be justly regarded as a changing of sides in the matter in question.
[3]  Matters are “substantially related” for purposes of this Rule if they involve the same transaction or legal dispute or if there otherwise is a substantial risk that confidential factual information as would normally have been obtained in the prior representation would materially advance the client's position in the subsequent matter. For example, a lawyer who has represented a business person and learned extensive private financial information about that person may not then represent that person's spouse in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing environmental permits to build a shopping center would be precluded from representing neighbors seeking to oppose rezoning of the property on the basis of environmental considerations; however, the lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment of rent. Information that has been disclosed to the public or to other parties adverse to the former client ordinarily will not be disqualifying. Information acquired in a prior representation may have been rendered obsolete by the passage of time, a circumstance that may be relevant in determining whether two representations are substantially related. In the case of an organizational client, general knowledge of the client's policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation. A former client is not required to reveal the confidential information learned by the lawyer in order to establish a substantial risk that the lawyer has confidential information to use in the subsequent matter. A conclusion about the possession of such information may be based on the nature of the services the lawyer provided the former client and information that would in ordinary practice be learned by a lawyer providing such services.
Lawyers Moving Between Firms
[4]  When lawyers have been associated within a firm but then end their association, the question of whether a lawyer should undertake representation is more complicated. There are several competing considerations. First, the client previously represented by the former firm must be reasonably assured that the principle of loyalty to the client is not compromised. Second, the rule should not be so broadly cast as to preclude other persons from having reasonable choice of legal counsel. Third, the rule should not unreasonably hamper lawyers from forming new associations and taking on new clients after having left a previous association. In this connection, it should be recognized that today many lawyers practice in firms, that many lawyers to some degree limit their practice to one field or another, and that many move from one association to another several times in their careers. If the concept of imputation were applied with unqualified rigor, the result would be radical curtailment of the opportunity of lawyers to move from one practice setting to another and of the opportunity of clients to change counsel.
[5]  Historically, another rubric used for dealing with disqualification has been the appearance of impropriety proscribed in Canon 9 of the ABA Model Code of Professional Responsibility. This rubric has a two-fold problem. First, the appearance of impropriety can be taken to include any new client-lawyer relationship that might make a former client feel anxious. If that meaning were adopted, disqualification would become little more than a question of subjective judgment by the former client. Second, since “impropriety” is undefined, the term “appearance of impropriety” is question-begging. It therefore has to be recognized that the problem of disqualification cannot be properly resolved either by simple analogy to a lawyer practicing alone or by the very general concept of appearance of impropriety.
[6]  Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if a lawyer while with one firm acquired no knowledge or information relating to a particular client of the firm, and that lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified from representing another client in the same or a related matter even though the interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer has terminated association with the firm.
[7]  Application of paragraph (b) depends on a situation's particular facts, aided by inferences, deductions or working presumptions that reasonably may be made about the way in which lawyers work together. A lawyer may have general access to files of all clients of a law firm and may regularly participate in discussions of their affairs; it should be inferred that such a lawyer in fact is privy to all information about all the firm's clients. In contrast, another lawyer may have access to the files of only a limited number of clients and participate in discussions of the affairs of no other clients; in the absence of information to the contrary, it should be inferred that such a lawyer in fact is privy to information about the clients actually served but not those of other clients. In such an inquiry, the burden of proof should rest upon the firm whose disqualification is sought.
[8]  Independent of the question of disqualification of a firm, a lawyer changing professional association has a continuing duty to preserve confidentiality of information about a client formerly represented. See Rules 1.6 and 1.9(c).
[9]  Paragraph (c) provides that information acquired by the lawyer in the course of representing a client may not subsequently be used or revealed by the lawyer to the disadvantage of the client. However, the fact that a lawyer has once served a client does not preclude the lawyer from using generally known information about that client when later representing another client.
[10]  The provisions of this Rule are for the protection of former clients and can be waived if the client gives informed consent, which consent must be confirmed in writing under paragraphs (a) and (b). See Rule 1.0(e). With regard to the effectiveness of an advance waiver, see Comment (22) to Rule 1.7. With regard to disqualification of a firm with which a lawyer is or was formerly associated, see Rule 1.10.
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NOTES TO DECISIONS

 	1. 	Representation Permissible.
 	2. 	Representation Not Permissible.
 	3. 	No Attorney-Client Relationship.
 	4. 	Penalty.
 	5. 	Public Reprimand.
1. Representation Permissible.
Motion of Commissioner of Insurance to disqualify law firm from representing health maintenance organization in suit against commissioner for conflict of interest failed, since no attorney-client relationship existed between Commissioner of Insurance and the firm which had represented the Commissioner as liquidator under KRS 304.33-200(1) to sue a self-funded multiple employer welfare arrangement (MEWA), for the Commissioner and the liquidator are not one and the same entity, no written understanding of agreement was entered into between Department of Insurance and the law firm and the attorneys' fees were paid by the liquidator as administrative expenses out of the MEWA estate. HMO Ass'n v. Nichols, 964 F. Supp. 230, 1997 U.S. Dist. LEXIS 7543 (E.D. Ky. 1997).
2. Representation Not Permissible.
Where the sole assistant to the Commonwealth's Attorney assumed the role of lead counsel for the prosecution in a criminal proceeding, and less than one month before trial left her position with the Commonwealth's Attorney's office and began working with the firm representing the defendant in the same case, defendant's right to representation by the firm did not outweigh the serious conflict and appearance of impropriety created by the prosecutor's decision to join their office during the pendency of the criminal action, and disqualification of all members of the firm was required. Commonwealth v. Maricle, 10 S.W.3d 117, 1999 Ky. LEXIS 85 (Ky. 1999).
Because partnership/employer's counsel's firm represented alleged nominal partner/employee in her attempt to establish additional practice, and in seeking to do so it seemed very likely that she would have discussed her confidential motivations for doing so with counsel, counsel should have been disqualified before granting employer summary judgment. Bowers v. Ophthalmology Group, 733 F.3d 647, 2013 U.S. App. LEXIS 21702 (6th Cir. 2013), rehearing denied, — F.3d —, 2013 U.S. App. LEXIS 25565 (6th Cir. Dec. 17, 2013).
3. No Attorney-Client Relationship.
No substantial relationship existed and no confidential information was obtained between Commissioner of Insurance and law firm which represented Commissioner as liquidator of self-funded multiple employer welfare arrangement (MEWA) in action against MEWA which would disqualify law firm from representing health maintenance organization in action against Department of Insurance even though both actions involved the issue of ERISA preemption. HMO Ass'n v. Nichols, 964 F. Supp. 230, 1997 U.S. Dist. LEXIS 7543 (E.D. Ky. 1997).
A mere cooperative working relationship between Commissioner of the Department of Insurance and Commissioner as liquidator of a self-funded multiple employer welfare arrangement (MEWA) did not create an attorney-client relationship between the firm and the Commissioner that would require disqualification of law that represented Commissioner as liquidator of MEWA from representing health maintenance organization in suit against Department of Insurance. HMO Ass'n v. Nichols, 964 F. Supp. 230, 1997 U.S. Dist. LEXIS 7543 (E.D. Ky. 1997).
4. Penalty.
A two-year suspension from the practice of law, to run consecutively from a prior suspension, was warranted for violations of SCR 3.130-1.6(a), 3.130-1.9, 3.130-8.1(b), and 3.130-8.3(c). Kentucky Bar Ass'n v. Newcomer, 977 S.W.2d 20, 1998 Ky. LEXIS 132 (Ky. 1998).
Where an attorney had previously represented parents in a real estate transaction during which one of their daughters had provided information on behalf of her parents, he was publicly reprimanded for representing parents in an action alleging that the daughter had given incorrect information. Boggs v. Kentucky Bar Ass'n, 999 S.W.2d 709, 1999 Ky. LEXIS 165 (Ky. 1999).
Nine-month suspension from the practice of law was imposed where an attorney violated SCR 3.130-1.3, SCR 3.130-1.16(d), SCR 3.130-1.9(a), SCR 3.130-8.1(b), and SCR 3.130-3.4 through her representation of estates and failing to respond to orders and complaints. The recommended sanction was appropriate in light of the attorney's prior discipline, and the Kentucky Supreme Court elected not to review a commissioner's recommendation as allowed under SCR 3.370(9). Ky. Bar Ass'n v. Sebastian, 353 S.W.3d 616, 2011 Ky. LEXIS 125 (Ky. 2011).
5. Public Reprimand.
Public reprimand was appropriate, because a reprimand was an appropriate sanction for conflict of interest violations, and there was no doubt that the attorney's actions and subsequent brazen misrepresentations harmed the integrity of her office as President of the Kentucky Bar Association (KBA) and adversely affected the operations of the KBA. Bonar v. Ky. Bar Ass'n, 405 S.W.3d 465,  2013 Ky. LEXIS 386 (Ky. 2013).
Rule 1.10.  Imputation of conflicts of interest: general rule.
Text
(a)  While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.
(b)  When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:
 	(1)  the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and
 	(2)  any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.
(c)  A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.
(d)  A firm is not disqualified from representation of a client if the only basis for disqualification is representation of a former client by a lawyer presently associated with the firm, sufficient to cause that lawyer to be disqualified pursuant to Rule 1.9 and:
 	(1)  the disqualified lawyer is screened from any participation in the matter and is apportioned no specific part of the fee therefrom; and
 	(2)  written notice is given to the former client.
(e)  The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Definition of “Firm”
[1]  For purposes of the Rules of Professional Conduct, the term “firm” denotes lawyers in a law partnership, professional corporation, sole proprietorship or other association authorized to practice law; or lawyers employed in a legal services organization or the legal department of a corporation or other organization. See Rule 1.0(c). Whether two or more lawyers constitute a firm within this definition can depend on the specific facts. See Rule 1.0, Comments [2]–[4].
Principles of Imputed Disqualification
[2]  The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to the client as it applies to lawyers who practice in a law firm. Such situations can be considered from the premise that a firm of lawyers is essentially one lawyer for purposes of the rules governing loyalty to the client, or from the premise that each lawyer is vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is associated. Paragraph (a) operates only among the lawyers currently associated in a firm. When a lawyer moves from one firm to another, the situation is governed by Rules 1.9(b) and 1.10(b).
[3]  The rule in paragraph (a) does not prohibit representation where neither questions of client loyalty nor protection of confidential information are presented. Where one lawyer in a firm could not effectively represent a given client because of strong political beliefs, for example, but that lawyer will do no work on the case and the personal beliefs of the lawyer will not materially limit the representation by others in the firm, the firm should not be disqualified. On the other hand, if an opposing party in a case were owned by a lawyer in the law firm, and others in the firm would be materially limited in pursuing the matter because of loyalty to that lawyer, the personal disqualification of the lawyer would be imputed to all others in the firm.
[4]  The rule in paragraph (a) also does not prohibit representation by others in the law firm where the person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. Nor does paragraph (a) prohibit representation if the lawyer is prohibited from acting because of events before the person became a lawyer, for example, work that the person did while a law student. Such persons, however, ordinarily must be screened from any personal participation in the matter to avoid communication to others in the firm of confidential information that both the nonlawyers and the firm have a legal duty to protect. See Rules 1.0(k) and 5.3.
[5]  Rule 1.10(b) operates to permit a law firm, under certain circumstances, to represent a person with interests directly adverse to those of a client represented by a lawyer who formerly was associated with the firm. The Rule applies regardless of when the formerly associated lawyer represented the client. However, the law firm may not represent a person with interests adverse to those of a present client of the firm, which would violate Rule 1.7. Moreover, the firm may not represent the person where the matter is the same or substantially related to that in which the formerly associated lawyer represented the client and any other lawyer currently in the firm has material information protected by Rules 1.6 and 1.9.
[6]  Rule 1.10(c) removes imputation with the informed consent of the affected client or former client under the conditions stated in Rule 1.7. The conditions stated in Rule 1.7 require the lawyer to determine that the representation is not prohibited by Rule 1.7(b) and that each affected client or former client has given informed consent to the representation, confirmed in writing. In some cases, the risk may be so severe that the conflict may not be cured by client consent. For a discussion of the effectiveness of client waivers of conflicts that might arise in the future, see Rule 1.7, Comment [22]. For a definition of informed consent, see Rule 1.0(e).
[7]  Rule 1.10(d) removes the imputation in some cases when the disqualified lawyer is screened. See Rule 1.0(k) and Comments [8] – [10] for minimum requirements of screening.
[8]  When a lawyer has joined a private firm after having represented the government, imputation is governed by Rule 1.11(b) and (c), not this Rule. Under Rule 1.11(d), when a lawyer represents the government after having served clients in private practice, nongovernmental employment or in another government agency, former client conflicts are not imputed to government lawyers associated with the individually disqualified lawyer.
[9]  Where a lawyer is prohibited from engaging in certain transactions under Rule 1.8, paragraph (k) of that Rule, and not this Rule, determines whether that prohibition also applies to other lawyers associated in a firm with the personally prohibited lawyer.
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NOTES TO DECISIONS

 	1. 	Commonwealth's Attorney's Office.
 	2. 	Disqualification by Relationship.
1. Commonwealth's Attorney's Office.
When defendant's public defender accepted a job with the office of the Commonwealth's Attorney's directing defendant's prosecution, that entire office was not disqualified from prosecuting the case. Savage v. Commonwealth, 939 S.W.2d 325, 1996 Ky. LEXIS 103 (Ky. 1996), rehearing denied, modified, 1997 Ky. LEXIS 37 (Ky. 1997).
2. Disqualification by Relationship.
Where the spouse of the trial judge was an associate of the law firm that represented the patient in the medical malpractice action before the trial judge, the trial judge erroneously failed to recuse herself from the trial, as KRS 26A.015(2)(d)(2) and SCR 4.300, Canon 3E(1)(d)(ii) required the trial judge to recuse oneself if the judge's spouse appeared before the trial judge, and SCR 1.10(a) imputed disqualification of one associate of a law firm to all members of the firm. Abell v. Oliver, 117 S.W.3d 661, 2003 Ky. App. LEXIS 269 (Ky. Ct. App. 2003), review denied, 2003 Ky. LEXIS 246 (Ky. Oct. 15, 2003).
Defendant was not denied the right to conflict-free counsel when defendant's public defender worked at the same office as defendant's victim's public defender because (1) one lawyer did not represent both, (2) SCR 3.130-1.10, barring a firm's lawyers from representing clients with conflicting interests, did not define constitutional rights, (3) the attorneys worked independently, and (4) the attorneys'  employment by the same office showed no actual Sixth Amendment conflict. Samuels v. Commonwealth, 2015 Ky. App. LEXIS 33 (Ky. Ct. App. 2015).
Rule 1.11.  Special conflicts of interest for former and current government officers and employees.
Text
(a)  Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government:
 	(1)  is subject to Rule 1.9(c); and
 	(2)  shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.
(b)  When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:
 	(1)  the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
 	(2)  written notice is promptly given to the appropriate private public body or government agency to enable it to ascertain compliance with the provisions of this Rule.
(c)  Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. As used in this Rule, the term “confidential government information” means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom.
(d)  Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee:
 	(1)  is subject to Rules 1.7 and 1.9; and
 	(2)  shall not:
 		(i)  participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or
 		(ii)  negotiate for private employment with any person who is involved as a party or as attorney for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).
(e)  As used in this Rule, the term “matter” includes:
 	(1)  any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and
 	(2)  any other matter covered by the conflict of interest rules of the appropriate government agency.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  A lawyer who has served or is currently serving as a public officer or employee is personally subject to the Rules of Professional Conduct, including the prohibition against concurrent conflicts of interest stated in Rule 1.7. In addition, such a lawyer may be subject to statutes and government regulations regarding conflict of interest. Such statutes and regulations may circumscribe the extent to which the government agency may give consent under this Rule. See Rule 1.0(e) for the definition of informed consent.
[2]  Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individual lawyer who has served or is currently serving as an officer or employee of the government toward a former government or private client. Rule 1.10 is, not applicable to the conflicts of interest addressed by this Rule. Rather, paragraph (b) sets forth a special imputation Rule for former government lawyers that provides for screening and notice. Because of the special problems raised by imputation within a government agency, paragraph (d) does not impute the conflicts of a lawyer currently serving as an officer or employee of the government to other associated government officers or employees, although ordinarily it will be prudent to screen such lawyers.
[3]  Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse to a former client and are thus designed not only to protect the former client, but also to prevent a lawyer from exploiting public office for the advantage of another client. For example, a lawyer who has pursued a claim on behalf of the government may not pursue the same claim on behalf of a later private client after the lawyer has left government service, except when authorized to do so by the government agency under paragraph (a). Similarly, a lawyer who has pursued a claim on behalf of a private client may not pursue the claim on behalf of the government, except when authorized to do so by paragraph (d). As with paragraphs (a)(1) and (d)(1), Rule 1.10 is not applicable to the conflicts of interest addressed by these paragraphs.
[4]  This Rule represents a balancing of interests. On the one hand, where the successive clients are a government agency and another client, public or private, the risk exists that power or discretion vested in that agency might be used for the special benefit of the other client. A lawyer should not be in a position where benefit to the other client might affect performance of the lawyer's professional functions on behalf of the government. Also, unfair advantage could accrue to the other client by reason of access to confidential government information about the client's adversary obtainable only through the lawyer's government service. On the other hand, the rules governing lawyers presently or formerly employed by a government agency should not be so restrictive as to inhibit transfer of employment to and from the government. The government has a legitimate need to attract qualified lawyers as well as to maintain high ethical standards. Thus a former government lawyer is disqualified only from particular matters in which the lawyer participated personally and substantially. The provisions for screening and waiver in paragraph (b) are necessary to prevent the disqualification rule from imposing too severe a deterrent against entering public service. The limitation of disqualification in paragraphs (a)(2) and (d)(2) to matters involving a specific party or parties, rather than extending disqualification to all substantive issues on which the lawyer worked, serves a similar function.
[5]  When a lawyer has been employed by one government agency and then moves to a second government agency, it may be appropriate to treat that second agency as another client for purposes of this Rule, as when a lawyer is employed by a city and subsequently is employed by a federal agency. However, because the conflict of interest is governed by paragraph (d), the latter agency is not required to screen the lawyer as paragraph (b) requires a law firm to do. The question of whether two government agencies should be regarded as the same or different clients for conflict of interest purposes is beyond the scope of these Rules. See Rule 1.13 Comment [9].
[6]  Paragraphs (b) and (c) contemplate a screening arrangement. See Rule 1.0(k) (requirements for screening procedures). These paragraphs do not prohibit a lawyer from receiving a salary or partnership share established by prior independent agreement, but that lawyer may not receive compensation directly relating the attorney's compensation to the fee in the matter in which the lawyer is disqualified.
[7]  Notice, including a description of the screened lawyer's prior representation and of the screening procedures employed, generally should be given as soon as practicable after the need for screening becomes apparent.
[8]  Paragraph (c) operates only when the lawyer in question has knowledge of the information, which means actual knowledge; it does not operate with respect to information that merely could be imputed to the lawyer.
[9]  Paragraphs (a) and (d) do not prohibit a lawyer from jointly representing a private party and a government agency when doing so is permitted by Rule 1.7 and is not otherwise prohibited by law.
[10]  For purposes of paragraph (e) of this Rule, a “matter” may continue in another form. In determining whether two particular matters are the same, the lawyer should consider the extent to which the matters involve the same basic facts, the same or related parties, and the time elapsed.
NOTES TO DECISIONS
1. Conflict of Interest.
Where attorneys accepted private employment in a matter in which they had substantial responsibilities as prosecutors violated former disciplinary rule that provided that a lawyer should not accept private employment in a matter in which he had substantial responsibilities while a public employee and such action warranted public reprimand. Kentucky Bar Ass'n v. Marcum, 830 S.W.2d 389, 1992 Ky. LEXIS 77 (Ky. 1992) (decided under prior rule).
It is clear from the language of this rule that it is the relationship between the lawyer and client that must be the focus of the conflict examination. Whitaker v. Commonwealth, 895 S.W.2d 953, 1995 Ky. LEXIS 21 (Ky. 1995).
Defendant's motion to disqualify all the attorneys from the Office of the United States Attorney for the Western District of Kentucky was denied after defendant's former counsel was appointed as United States Attorney in that office because there was no showing of actual or potential prejudice to defendant; the office had built a “firewall” between the newly appointed attorney and other staff members. United States v. Huff, — F. Supp. 2d —, 2002 U.S. Dist. LEXIS 15480 (W.D. Ky. 2002).
2. — Personal and Substantial Participation.
Situation where attorney initially represented defendant, then resigned from public defender's office and took a position in the office of the Commonwealth's attorney which prosecuted defendant, requires a careful inquiry by the trial court and disqualification of the entire office of the Commonwealth's attorney if the attorney has engaged in a substantial and personal participation in the defendant's case. Whitaker v. Commonwealth, 895 S.W.2d 953, 1995 Ky. LEXIS 21 (Ky. 1995).
An appointed counsel whose contact with his client has been brief and perfunctory without an exchange of confidential information in the form of planning trial strategy, discussions of potential witnesses to be called on the defendant's behalf or avenues of investigation to be undertaken by defense counsel would not be considered to have had personal and substantial participation. Whitaker v. Commonwealth, 895 S.W.2d 953, 1995 Ky. LEXIS 21 (Ky. 1995).
Rule 1.12.  Judge, arbitrator, mediator or other third-party neutral.
Text
(a)  Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give informed consent, confirmed in writing.
(b)  A lawyer shall not negotiate for employment with any person who is involved as a party or as attorney for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer, or as an arbitrator, mediator or other third-party neutral. This rule does not prohibit an arbitrator, mediator, or third-part neutral from negotiating future cases. A lawyer serving as a law clerk to a judge or other adjudicative officer may negotiate for employment with a party or lawyer involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge or other adjudicative officer.
(c)  If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless:
 	(1)  the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
 	(2)  written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the provisions of this Rule.
(d)  An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from subsequently representing that party.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  This Rule generally parallels Rule 1.11. The term “personally and substantially” signifies that a judge who was a member of a multimember court, and thereafter left judicial office to practice law, is not prohibited from representing a client in a matter pending in the court, but in which the former judge did not participate. So also the fact that a former judge exercised administrative responsibility in a court does not prevent the former judge from acting as a lawyer in a matter where the judge had previously exercised remote or incidental administrative responsibility that did not affect the merits. Compare the Comment to Rule 1.11. The term “adjudicative officer” includes such officials as judges pro tempore, referees, special masters, hearing officers and other parajudicial officers, and also lawyers who serve as part-time judges. Compliance Canons A(2), B(2) and C of the Model Code of Judicial Conduct provide that a part-time judge, judge pro tempore or retired judge recalled to active service, may not “act as a lawyer in any proceeding in which he served as a judge or in any other proceeding related thereto.” Although phrased differently from this Rule, those rules correspond in meaning.
[2]  Like former judges, lawyers who have served as arbitrators, mediators or other third-party neutrals may be asked to represent a client in a matter in which the lawyer participated personally and substantially. This Rule forbids such representation unless all of the parties to the proceedings give their informed consent, confirmed in writing. See Rule 1.0(e) and (b). Other law or codes of ethics governing third-party neutrals may impose more stringent standards of personal or imputed disqualification. See Rule 2.4.
[3]  Although lawyers who serve as third-party neutrals do not have information concerning the parties that is protected under Rule 1.6, they typically owe the parties an obligation of confidentiality under law or codes of ethics governing third-party neutrals. Thus, paragraph (c) provides that conflicts of the personally disqualified lawyer will be imputed to other lawyers in a law firm unless the conditions of this paragraph are met.
[4]  Requirements for screening procedures are stated in Rule 1.0(k). Paragraph (c)(1) does not prohibit the screened lawyer from receiving a salary or partnership share established by prior independent agreement, but that lawyer may not receive compensation directly related to the matter in which the lawyer is disqualified.
[5]  Notice, including a description of the screened lawyer's prior representation and of the screening procedures employed, generally should be given as soon as practicable after the need for screening becomes apparent.
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Professional Responsibility, 29 N. Ky. L. Rev. 35 (2002).
NOTES TO DECISIONS
1. Illustrative Cases.
An attorney violated the rule where (1) he filed a petition for dissolution of marriage on behalf of a client, (2) five (5) days later, the client filed a domestic violence petition against his wife and requested an emergency protective order against her based on the presence of an immediate and present danger of domestic violence and abuse, and (3) the attorney, acting in his capacity as trial commissioner, signed the order in favor of the client. Kentucky Bar Ass'n v. Bates, 26 S.W.3d 788, 2000 Ky. LEXIS 115 (Ky. 2000).
Family court committed reversible error in adopting a mediated agreement into the decree dissolving the parties'  marriage because the wife's attorney improperly left the wife during the mediation and the mediator impermissibly interfered in the negotiating process by continuing the mediation without the wife's counsel being present and by dispensing of legal advice to the wife regarding the value of a tax exemption. Baas v. Baas,  2018 Ky. App. LEXIS 119 (Ky. Ct. App. 2018), op. withdrawn, — S.W.3d —, 2018 Ky. App. LEXIS 301 (Ky. Ct. App. Apr. 17, 2018), substituted opinion, — S.W.3d —, 2018 Ky. App. LEXIS 275 (Ky. Ct. App. Nov. 30, 2018).
Rule 1.13.  Organization as client.
Text
(a)  A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.
(b)  If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances, to the highest authority that can act in behalf of the organization as determined by applicable law.
(c)  Except as provided in paragraph (d), if,
 	(1)  despite the lawyer's efforts in accordance with paragraph (b), the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and
 	(2)  the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.
(d)  Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law.
(e)  A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.
(f)  In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.
(g)  A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
The Entity as the Client
[1]  An organizational client is a legal entity, but it cannot act except through its officers, directors, employees, shareholders and other constituents. Officers, directors, employees and shareholders are the constituents of the corporate organizational client. The duties defined in this Comment apply equally to unincorporated associations. “Other constituents” as used in this Comment means the positions equivalent to officers, directors, employees and shareholders held by persons acting for organizational clients that are not corporations.
[2]  When one of the constituents of an organizational client communicates with the organization's lawyer in that person's organizational capacity, the communication is protected by Rule 1.6. Thus, by way of example, if an organizational client requests its lawyer to investigate allegations of wrongdoing, interviews made in the course of that investigation between the lawyer and the client's employees or other constituents are covered by Rule 1.6. This does not mean, however, that constituents of an organizational client are the clients of the lawyer. The lawyer may not disclose to such constituents information relating to the representation except for disclosures explicitly or impliedly authorized by the organizational client in order to carry out the representation or as otherwise permitted by Rule 1.6.
[3]  When constituents of the organization make decisions for it, the decisions ordinarily must be accepted by the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations, including ones entailing serious risk, are not as such in the lawyer's province. Paragraph (b) makes clear, however, that when the lawyer knows that the organization is likely to be substantially injured by action of an officer or other constituent that violates a legal obligation to the organization or is in violation of law that might be imputed to the organization, the lawyer must proceed as is reasonably necessary in the best interest of the organization. As defined in Rule 1.0(f), knowledge can be inferred from circumstances, and a lawyer cannot ignore the obvious.
[4]  In determining how to proceed under paragraph (b), the lawyer should give due consideration to the seriousness of the violation and its consequences, the responsibility in the organization and the apparent motivation of the person involved, the policies of the organization concerning such matters, and any other relevant considerations. Ordinarily, referral to a higher authority would be necessary. In some circumstances, however, it may be appropriate for the lawyer to ask the constituent to reconsider the matter; for example, if the circumstances involve a constituent's innocent misunderstanding of law and subsequent acceptance of the lawyer's advice, the lawyer may reasonably conclude that the best interest of the organization does not require that the matter be referred to higher authority. If a constituent persists in conduct contrary to the lawyer's advice, it will be necessary for the lawyer to take steps to have the matter reviewed by a higher authority in the organization. If the matter is of sufficient seriousness and importance or urgency to the organization, referral to higher authority in the organization may be necessary even if the lawyer has not communicated with the constituent. Any measures taken should, to the extent practicable, minimize the risk of revealing information relating to the representation to persons outside the organization. Even in circumstances where a lawyer is not obligated by Rule 1.13 to proceed, a lawyer may bring to the attention of an organizational client, including its highest authority, matters that the lawyer reasonably believes to be of sufficient importance to warrant doing so in the best interest of the organization.
[5]  Paragraph (b) also makes clear that when it is reasonably necessary to enable the organization to address the matter in a timely and appropriate manner, the lawyer must refer the matter to higher authority, including, if warranted by the circumstances, the highest authority that can act on behalf of the organization under applicable law. The organization's highest authority to whom a matter may be referred ordinarily will be the board of directors or similar governing body. However, applicable law may prescribe that under certain conditions the highest authority reposes elsewhere, for example, in the independent directors of a corporation.
Relation to Other Rules
[6]  The authority and responsibility provided in this Rule are concurrent with the authority and responsibility provided in other Rules. In particular, this Rule does not limit or expand the lawyer's responsibility under Rule 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this Rule supplements Rule 1.6(b) by providing an additional basis upon which the lawyer may reveal information relating to the representation, but does not modify, restrict, or limit the provisions of Rule 1.6(b)(1) – (4). Under paragraph (c) the lawyer may reveal such information only when the organization's highest authority insists upon or fails to address threatened or ongoing action that is clearly a violation of law, and then only to the extent the lawyer reasonably believes necessary to prevent reasonably certain substantial injury to the organization. It is not necessary that the lawyer's services be used in furtherance of the violation, but it is required that the matter be related to the lawyer's representation of the organization. If the lawyer's services are being used by an organization to further a crime or fraud by the organization, Rule 1.6 may permit the lawyer to disclose confidential information. In such circumstances Rule 1.2(d) may also be applicable, in which event, withdrawal from the representation under Rule 1.16(a)(1) may be required.
[7]  Paragraph (d) makes clear that the authority of a lawyer to disclose information relating to a representation in circumstances described in paragraph (c) does not apply with respect to information relating to a lawyer's engagement by an organization to investigate an alleged violation of law or to defend the organization or an officer, employee or other person associated with the organization against a claim arising out of an alleged violation of law. This is necessary in order to enable organizational clients to enjoy the full benefits of legal counsel in conducting an investigation or defending against a claim.
[8]  A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraph (b) or (c), or who withdraws in circumstances that require or permit the lawyer to take action under either of these paragraphs, must proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.
Government Agency
[9]  The duty defined in this Rule applies to governmental organizations. Defining precisely the identity of the client and prescribing the resulting obligations of such lawyers may be more difficult in the government context and is a matter beyond the scope of these Rules. See Scope [XIX]. Although in some circumstances the client may be a specific agency, it may also be a branch of government, such as the executive branch, or the government as a whole. For example, if the action or failure to act involves the head of a bureau, either the department of which the bureau is a part or the relevant branch of government may be the client for purposes of this Rule. Moreover, in a matter involving the conduct of government officials, a government lawyer may have authority under applicable law to question such conduct more extensively than that of a lawyer for a private organization in similar circumstances. Thus, when the client is a governmental organization, a different balance may be appropriate between maintaining confidentiality and assuring that the wrongful act is prevented or rectified, for public business is involved. In addition, duties of lawyers employed by the government or lawyers in military service may be defined by statutes and regulation. This Rule does not limit that authority. See Scope.
Clarifying the Lawyer's Role
[10]  There are times when the organization's interest may be or become adverse to those of one or more of its constituents. In such circumstances the lawyer should advise any constituent, whose interest the lawyer finds adverse to that of the organization of the conflict or potential conflict of interest, that the lawyer cannot represent such constituent, and that such person may wish to obtain independent representation. Care must be taken to assure that the individual understands that, when there is such adversity of interest, the lawyer for the organization cannot provide legal representation for that constituent individual, and that discussions between the lawyer for the organization and the individual may not be privileged.
[11]  Whether such a warning should be given by the lawyer for the organization to any constituent individual may turn on the facts of each case.
Dual Representation
[12]  Paragraph (g) recognizes that a lawyer for an organization may also represent a principal officer or major shareholder. If the organization is closely held it is possible that the owners of the organization will have an expectation that the lawyer represents the organization and the organization's owners. In this situation, when the lawyer reasonably should know that the owners have an expectation of dual representation, the lawyer should advise the owners and the representatives of the organization, preferably in writing, the identify of the lawyer's client and the ramifications of a client conflict.
Derivative Actions
[13]  Under generally prevailing law, the shareholders or members of a corporation may bring suit to compel the directors to perform their legal obligations in the supervision of the organization. Members of unincorporated associations have essentially the same right. Such an action may be brought nominally by the organization, but usually is, in fact, a legal controversy over management of the organization.
[14]  The question can arise whether counsel for the organization may defend such an action. The proposition that the organization is the lawyer's client does not alone resolve the issue. Most derivative actions are a normal incident of an organization's affairs, to be defended by the organization's lawyer like any other suit. However, if the claim involves serious charges of wrongdoing by those in control of the organization, a conflict may arise between the lawyer's duty to the organization and the lawyers relationship with the board. In those circumstances, Rule 1.7 governs who should represent the directors and the organization.
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NOTES TO DECISIONS
1. Suspension appropriate.
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Rule 1.14.  Client with diminished capacity.
Text
(a)  When a client's capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, age, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.
(b)  When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client's own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian.
(c)  Information relating to the representation of a client with diminished capacity is protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client's interests.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  The normal client-lawyer relationship is based on the assumption that the client, when properly advised and assisted, is capable of making decisions about important matters. When the client is a minor or suffers from a diminished mental capacity, however, maintaining the ordinary client-lawyer relationship may not be possible in all respects. In particular, a severely incapacitated person may have no power to make legally binding decisions. Nevertheless, a client with diminished capacity often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client's own well-being. For example, children as young as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody. So also, it is recognized that some persons of advanced age can be quite capable of handling routine financial matters while needing special legal protection concerning major transactions.
[2]  The fact that a client suffers a disability does not diminish the lawyer's obligation to treat the client with attention and respect. Even if the person has a legal representative, the lawyer should as far as possible accord the represented person the status of client, particularly in maintaining communication.
[3]  The client may wish to have family members or other persons participate in discussions with the lawyer. When necessary to assist in the representation, the presence of such persons generally does not affect the applicability of the attorney client evidentiary privilege. Nevertheless, the lawyer must keep the client's interests foremost and, except for protective action authorized under paragraph (b), must to look to the client, and not family members, to make decisions on the client's behalf.
[4]  If a legal representative has already been appointed for the client, the lawyer should ordinarily look to the representative for decisions on behalf of the client. In matters involving a minor, whether the lawyer should look to the parents as natural guardians may depend on the type of proceeding or matter in which the lawyer is representing the minor. If the lawyer represents the guardian as distinct from the ward, and is aware that the guardian is acting adversely to the ward's interest, the lawyer may have an obligation to prevent or rectify the guardian's misconduct. See Rule 1.2(d).
Taking Protective Action
[5]  If a lawyer reasonably believes that a client is at risk of substantial physical, financial or other harm unless action is taken, and that a normal client-lawyer relationship cannot be maintained as provided in paragraph (a) because the client lacks sufficient capacity to communicate or to make adequately considered decisions in connection with the representation, then paragraph (b) permits the lawyer to take protective measures deemed necessary. Such measures could include: consulting with family members, using a reconsideration period to permit clarification or improvement of circumstances, using voluntary surrogate decisionmaking tools such as durable powers of attorney or consulting with support groups, professional services, adult-protective agencies or other individuals or entities that have the ability to protect the client. In taking any protective action, the lawyer should be guided by such factors as the wishes and values of the client to the extent known, the client's best interests and the goals of intruding into the client's decisionmaking autonomy to the least extent feasible, maximizing client capacities and respecting the client's family and social connections.
[6]  In determining the extent of the client's diminished capacity, the lawyer should consider and balance such factors as: the client's ability to articulate reasoning leading to a decision, variability of state of mind and ability to appreciate consequences of a decision; the substantive fairness of a decision; and the consistency of a decision with the known long-term commitments and values of the client. In appropriate circumstances, the lawyer may seek guidance from an appropriate diagnostician.
[7]  If a legal representative has not been appointed, the lawyer should consider whether appointment of a guardian ad litem, conservator or guardian is necessary to protect the client's interests. Thus, if a client with diminished capacity has substantial property that should be sold for the client's benefit, effective completion of the transaction may require appointment of a legal representative. In addition, rules of procedure in litigation sometimes provide that minors or persons with diminished capacity must be represented by a guardian or next friend if they do not have a general guardian. In many circumstances, however, appointment of a legal representative may be more expensive or traumatic for the client than circumstances in fact require. Evaluation of such circumstances is a matter entrusted to the professional judgment of the lawyer. In considering alternatives, however, the lawyer should be aware of any law that requires the lawyer to advocate the least restrictive action on behalf of the client.
Disclosure of the Client's Condition
[8]  Disclosure of the client's diminished capacity could adversely affect the client's interests. For example, raising the question of diminished capacity could, in some circumstances, lead to proceedings for involuntary commitment. Information relating to the representation is protected by Rule 1.6. Therefore, unless authorized to do so, the lawyer may not disclose such information. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized to make the necessary disclosures, even when the client directs the lawyer to the contrary. Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer may disclose in consulting with other individuals or entities or seeking the appointment of a legal representative. At the very least, the lawyer should determine whether it is likely that the person or entity consulted with will act adversely to the client's interests before discussing matters related to the client. The lawyer's position in such cases is an unavoidably difficult one.
Emergency Legal Assistance
[9]  In an emergency where the health, safety or a financial interest of a person with seriously diminished capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on behalf of such a person even though the person is unable to establish a client-lawyer relationship or to make or express considered judgments about the matter, when the person or another acting in good faith on that person's behalf has consulted with the lawyer. Even in such an emergency, however, the lawyer should not act unless the lawyer reasonably believes that the person has no other lawyer, agent or other representative available. The lawyer should take legal action on behalf of the person only to the extent reasonably necessary to maintain the status quo or otherwise avoid imminent and irreparable harm. A lawyer who undertakes to represent a person in such an exigent situation has the same duties under these Rules as the lawyer would with respect to a client.
[10]  A lawyer who acts on behalf of a person with seriously diminished capacity in an emergency should keep the confidences of the person as if dealing with a client, disclosing them only to the extent necessary to accomplish the intended protective action. The lawyer should disclose to any tribunal involved and to any other counsel involved the nature of his or her relationship with the person. The lawyer should take steps to regularize the relationship or implement other protective solutions as soon as possible. Normally, a lawyer would not seek compensation for such emergency actions taken.
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NOTES TO DECISIONS
1. Penalty.
After an adjudication of guilt for violating SCR 3.130-1.3, 1.14(a), and  3.4(c), and upon an attorney's failure to notify the Office of Bar Counsel that she had completed any of her required ethics training at the end of her probation term, which was a specific condition of the probation, a previously-suspended order imposing a 30-day suspension was activated. Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 312, 2008 Ky. LEXIS 117 (Ky. 2008).
Rule 1.15.  Safekeeping property.
Text
(a)  A lawyer shall hold property of clients or third persons that is in a lawyer's possession in connection with a representation separate from the lawyer's own property. Funds shall be kept in a separate account maintained in the state where the lawyer's office is situated, or elsewhere with the consent of the client, third person, or both in the event of a claim by each to the property. The separate account referred to in the preceding sentence shall be maintained in a bank which has agreed to notify the Kentucky Bar Association in the event that any overdraft occurs in the account. Other property shall be identified as such and appropriately safeguarded. Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of five years after termination of the representation.
(b)  Upon receiving funds or other property in which a client has an interest, a  lawyer shall promptly notify the client. Except as stated in this Rule or otherwise  permitted by law or by agreement with the client a lawyer shall promptly deliver to the  client any funds or other property that the client is entitled to receive and, upon request  by the client, shall promptly render a full accounting regarding such property. 
(c)  When in the course of representation a lawyer is in possession of funds or  other property in which the lawyer and client claim interests and are not in agreement  regarding those interests, the funds or other property in dispute shall be kept separate  by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all  portions of the funds or other property in which the interests are not in conflict. 
(d)  A lawyer may deposit the lawyer's own funds in a client trust account for the sole purpose of paying bank service charges on that account, but only in an amount necessary for that purpose.
(e)  Except for advance fees as provided in 1.5(f), a lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.
History
(Amended September 14, 1998, effective October 1, 1998; amended April 16, 2009, effective July 15, 2009; amended October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018.)
Annotations

COMMENT:
[1]  A lawyer should hold property of others with the care required of a professional fiduciary. Securities should be kept in a safe deposit box, except when some other form of safekeeping is warranted by special circumstances. All property which is the property of clients or third persons, including prospective clients, must be kept separate from the lawyer's business and personal property and, if monies, in one or more trust accounts. Separate trust accounts may be warranted when administering estate monies or acting in similar fiduciary capacities. A lawyer should maintain on a current basis books and records in accordance with generally accepted accounting practice and comply with any recordkeeping rules established by law or court order. See, e.g., ABA Model Financial Recordkeeping Rule.
[2]  Lawyers often receive funds from which the lawyer's fee will be paid. The lawyer is not required to remit to the client funds that the lawyer reasonably believes represent fees owed. However, a lawyer may not hold funds to coerce a client into accepting the lawyer's contention. The disputed portion of the funds must be kept in a trust account and the lawyer should suggest means for prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds shall be promptly distributed.
[3]  While normally it is impermissible to commingle the lawyer's own funds with client funds, paragraph (d) provides that it is permissible when necessary to pay bank service charges on that account. Accurate records must be kept regarding which part of the funds are the lawyer's. A lawyer may deposit funds in a trust account to provide funds for restitution of the defalcation caused by others, if necessary under any legal obligation to a banking institution, client or third party whose funds have been converted.
[4]  Paragraph (e) requires that when a lawyer has collected an advance deposit on a fee or for expenses or a flat fee for services not yet completed, the funds must be deposited in the trust account until earned, at which time they should be promptly distributed to the lawyer. The foregoing shall not apply to advance fees as set out in 1.5(f). At the termination of the client-lawyer relationship the lawyer must return any amount held that was not earned or was an unreasonable fee, as provided by Rules 1.5 and 1.16(d).
[5]  The obligations of a lawyer under this Rule are independent of those arising from activity other than rendering legal services. For example, a lawyer who serves only as an escrow agent is governed by the applicable law relating to fiduciaries even though the lawyer does not render legal services in the transaction and is not governed by this Rule.
[6]  The obligations of a lawyer under this Rule are independent of those arising from activity other than rendering legal services. For example, a lawyer who serves only as an escrow agent is governed by the applicable law relating to fiduciaries even though the lawyer does not render legal services in the transaction and is not governed by this Rule.
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1. Failure to Account for Funds.
Under subsection (b) of this rule, attorney's failure to account to his client and the debtor on the results of a garnishment proceeding where he had instituted a garnishment and collected a total of $5,171.45 justified attorney's disbarment. Kentucky Bar Ass'n v. Bingham, 811 S.W.2d 770, 1991 Ky. LEXIS 134 (Ky. 1991).
Attorney's disbarment was warranted after finding violations of SCR 3.130-1.15(a) and (b), SCR 3.130-8.3(b) and (c), SCR 3.130-1.1, SCR 3.130-1.4(a) and (b), SCR 3.130-1.16, SCR 3.130-1.3(d), and SCR 3.130-3.4(c) involved in four separate client complaints, each containing multiple counts, of failing to make a disbursement of $1,500 and not providing an accounting of proceeds collected from settlement of dissolution action; convictions of misdemeanor theft, felony theft by deception and felony theft by failure to make required disposition of property; failing to prosecute clients' claim for damages due to vehicular collision; and failing to file bankruptcy petition after being paid fee and failing to notify clients of her suspension from law practice. Kentucky Bar Ass'n v. Watson, 935 S.W.2d 610, 1996 Ky. LEXIS 131 (Ky. 1996).
 Attorney lost an escrowed deed that was to be recorded when the  mortgage was paid and did not take action to prepare new deed  for execution or to otherwise resolve the matter. That violated  SCR 3.130-1.3, 3.130-1.15(a), and  3.130-4.4.Andrews v. Kentucky Bar Ass'n, 169 S.W.3d 862, 2005 Ky. LEXIS 220 (Ky. 2005).
 Attorney caused the other attorney's bar association dues to be  paid from an escrow account in which the attorney's funds had  been commingled with client funds. That payment violated SCR  3.130-1.15(a), 3.130-5.1, 3.130-5.5(b), and 3.470.Andrews v. Kentucky Bar Ass'n, 169 S.W.3d 862, 2005 Ky. LEXIS 220 (Ky. 2005).
When an attorney who had resigned his license was acting as an escrow agent, it was error to apply SCR 3.130-1.15(b) and 3.130-1.4(a) to him when he was neither licensed, violating orders of resignation, or practicing law without a license. Ky. Bar Ass'n v. Craft, 208 S.W.3d 245, 2006 Ky. LEXIS 334 (Ky. 2006).
Court dismissed charge that an attorney had violated SCR 3.130-1.15(b) in relation to an escrow account. The conduct occurred at a time when the attorney had resigned from the practice of law and was not practicing law; moreover, the rule did not establish a timetable for periodic accounting, and the attorney had not been put on notice by a phone call that he needed to provide the caller with the exact amount in the account at that time. Ky. Bar Ass'n v. Craft, 208 S.W.3d 245, 2006 Ky. LEXIS 334 (Ky. 2006).
Lawyer was disbarred for misconduct in which he represented a corporation established by a city to build and maintain a convention center, and the city alleged that the lawyer had received $247,743 in funds to be paid to others, but failed to pay-over and failed to account for the funds; the city also alleged that the lawyer overcharged the city in the amount of $298,444. Ky. Bar Ass'n v. Catron, 229 S.W.3d 910, 2007 Ky. LEXIS 176 (Ky. 2007).
Lawyer was suspended for one year for misconduct in which, after the lawyer was suspended, the client was unable to contact the lawyer or to determine if the balance on the last billing statement was correct. Ky. Bar Ass'n v. McCartney, 232 S.W.3d 516, 2007 Ky. LEXIS 187 (Ky. 2007).
Because the attorney had written numerous checks from the client's account directly to himself, cashed in the client's life insurance policy, and never accounted for the approximately $1,000,000 he held for the client, the attorney's actions surrounding the mishandling and conversion of the client's funds amounted to violations of SCR 3.130-1.15(b) and former 3.130-8.3(b), (c) for which he was permanently disbarred. Smith v. Ky. Bar Ass'n, 366 S.W.3d 925, 2012 Ky. LEXIS 100 (Ky. 2012).
Attorney, who was suspended for 60 days, violated SCR 3.130-1.15(b) when he failed to provide an accounting of settlement funds when requested by a client's new counsel. Ky. Bar Ass'n v. Curtis, 390 S.W.3d 785, 2013 Ky. LEXIS 17 (Ky. 2013).
2. Commingling Funds.
Where attorney acknowledged to the Supreme Court that he improperly commingled his client's trust funds with nonclient funds in violation of subsection (a) of this rule, attorney's offer to resign from the Kentucky Bar Association under terms of suspension for a period of five (5) years was accepted. Goble v. Kentucky Bar Ass'n, 845 S.W.2d 548, 1993 Ky. LEXIS 9 (Ky. 1993).
Where attorney spent, borrowed without authorization, used, mishandled, misappropriated or otherwise stole $2,000 from her client and where attorney failed to keep client's settlement money separate, disbarment was warranted. Kentucky Bar Ass'n v. Watson, 875 S.W.2d 96, 1994 Ky. LEXIS 50 (Ky. 1994).
An attorney was granted his motion for a six-month suspension after he admitted violating SCR 3.130-1.8(e) by advancing money and paying attorney fees for two clients, violating SCR 3.130-1.15(a) by using his escrow account as an operating account (though without harming clients' financial interests), and violating SCR 3.130-5.3(a) and (b) by allowing his office manager/secretary/bookkeeper to use a blank trust account check to purchase a dog, for which she reimbursed the trust account after a few days. Curtis v. Kentucky Bar Ass'n, 959 S.W.2d 94, 1998 Ky. LEXIS 1 (Ky. 1998).
Temporary suspension of attorney from the practice of law was justified under SCR 3.130, Rules 1.15(a) and 8.3(c) when there was reasonable cause to believe that he had misappropriated funds for his own use and that, absent his suspension, a real and present danger existed to the public. Inquiry Tribunal v. Collins, 961 S.W.2d 797, 1998 Ky. LEXIS 15 (Ky. 1998).
Attorney's conduct in failing to keep clients' funds separate from his own funds, resulting in escrow account overdrafts, and in engaging in dishonesty in an attempt to hide his conduct warranted disbarment from the practice of law. Kentucky Bar Ass'n v. Collins, 971 S.W.2d 291, 1998 Ky. LEXIS 105 (Ky. 1998).
There was no improper commingling of funds where an attorney placed his own personal funds in his escrow account and then used those funds to pay a client. Kentucky Bar Ass'n v. Jarrett, 997 S.W.2d 456, 1999 Ky. LEXIS 49 (Ky. 1999).
Lawyer violated SCR 3.130-1.15(a) by failing to hold a client's funds in a separate account, and by failing to properly deliver the funds pursuant to the client's instructions after executing an agreement to do so. Kentucky Bar Ass'n v. Alerding, 57 S.W.3d 297, 2001 Ky. LEXIS 146 (Ky. 2001).
Attorney violated SCR 3.130-1.15(a) due to  the attorney's failure to keep in a separate escrow account the unearned $3,000 fee paid by the grandmother for the attorney to represent the grandson; the fee paid by the grandmother to the attorney did not constitute a non-refundable retainer fee, because no written fee agreement fully explaining the fee arrangement existed. Clendenin v. Ky. Bar Ass'n, 114 S.W.3d 858, 2003 Ky. LEXIS 200 (Ky. 2003).
Where an attorney acknowledged that the attorney took title to a client's real property in the attorney's individual name and that the manner in which the attorney took title to the property was contrary to the attorney's ethical duties under SCR 3.130:1.15(a), the attorney was publicly reprimanded. Hines v. Ky. Bar Ass'n, 122 S.W.3d 66, 2003 Ky. LEXIS 252 (Ky. 2003).
Attorney's license to practice law was suspended for 30 days because he failed to hold client property separate from his own property, a violation of SCR 3.130-1.15(a), by allowing his legal assistant to commingle client escrow funds with the attorney's personal funds. Gregory v. Ky. Bar Ass'n, 151 S.W.3d 31, 2004 Ky. LEXIS 319 (Ky. 2004).
Lawyer was publicly reprimanded for violating Ky. Rules of Professional Conduct 1.15(b) and (c) where, while he acknowledged that his former law firm was entitled to a portion of the fee earned and expenses advanced on a personal injury case, when the case settled, the lawyer paid no part of fees or expenses to the first law firm and did not advise the law firm of the settlement. Hamilton v. Ky. Bar Ass'n, 180 S.W.3d 470, 2006 Ky. LEXIS 4 (Ky. 2006).
Public reprimand was the appropriate sanction to impose upon an attorney for his violations of SCR 3.130-1.4(b), in failing to advising his client concerning appropriate actions the client could take such that the client was unable to make informed decisions; SCR 3.130-1.15(a), in causing client funds to be deposited into his general office account with other clients; and SCR 3.130-1.5(c), in taking a contingent fee from client funds without a proper written client agreement. Webster v. Ky. Bar Ass'n, 183 S.W.3d 174, 2006 Ky. LEXIS 10 (Ky. 2006).
Attorney was permanently disbarred where, while serving as a court-appointed conservator, he misappropriated funds, double-charged the estate, and failed to file timely annual reports in violation of SCR 3.130-3.4, 3.130-8.1(d) and  3.130-8.3; in separate cases the attorney violations SCR 3.130-1.3, 3.130-1.4,  3.130-1.16(d), 3.130-3.2, 3.130-3.4 and 3.130-8.1 for failing to file a report; violated SCR 3.130-1.16(d) by  taking over 7 months to return an unearned fee; violated SCR 3.130-1.15(a) by  depositing real estate closing funds in his operating account; and violated SCR 3.130-8.3(b) by  pleading guilty to a class B misdemeanor for issuing a worthless check. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Where attorney admitted to (1) not advising his clients, plaintiffs in a class action suit, of the settlement amount and not complying with SCR 3.130-1.8(g); (2) violating SCR 3.130-1.15 by not holding their property in a separate account; (3) paying himself more than he was owed under his contingent fee contracts with them; and (4) not advising them he had asked the trial court to place some settlement funds in a charity in which he participated as a paid director, based on the seriousness of this misconduct, his motion to withdraw his membership form the Kentucky Bar under terms of permanent disbarment was granted. Gallion v. Ky. Bar Ass'n, 266 S.W.3d 802, 2008 Ky. LEXIS 252 (Ky. 2008).
Attorney was permanently disbarred under the attorney's own motion as the attorney admitted that: (1) the attorney did not tell the attorney's class action suit clients that the attorney had made fee arrangements with other attorneys; (2) the attorney violated SCR 3.130-1.8(g) by not advising the clients of the total settlement amount; (3) the attorney violated SCR 3.130-1.15 by failing to hold the clients'  property separate from the attorney's property; and (4) the attorney did not disclose to the clients that the attorney intended to request the placement of about $20,000,000 of the settlement funds into a corporation, or obtain their consent to the attorney being a paid director of the corporation. Cunningham v. Ky. Bar Ass'n, 266 S.W.3d 808, 2008 Ky. LEXIS 254 (Ky. 2008).
Attorney was permanently disbarred from the practice of law in Kentucky because the attorney violated SCR 3.130-1.15(a) when the attorney failed to keep a client's funds separate from the attorney's own funds. Ky. Bar Ass'n v. Mathews, 308 S.W.3d 194,  2010 Ky. LEXIS 91 (Ky. 2010).
Partially probated suspension was imposed for an attorney who violated SCR 3.130-1.4(a), SCR 3.130-1.15(a), SCR 3.130-1.16(d), and SCR 3.130-8.4(c) by failing to respond for requests for information, transferring money from an escrow account into an operating account, failing to issue a refund to a client after withdrawing representation, and by giving false information to the client about the refund and who also admitted violations arising from another complaint in an insurance case. The attorney and the Kentucky Bar Association agreed to the imposition of discipline. Brady v. Ky. Bar Ass'n, 377 S.W.3d 546, 2012 Ky. LEXIS 152 (Ky. 2012).
Public reprimand was proper because the attorney violated SCR 3.130-1.15(a) when he commingled funds; during the course of his representation of the estate, he made a transfer of the remaining amount in the estate account of $15,669.59 into his office account. A 30-day suspension was proper because he violated SCR 3.130-1.5(a) with regard to charging an unreasonable fee; he acted as both executor and as attorney for an estate and he made claims to the $71,152.00 he self-disbursed from the estate between September 2002 and May 2004, labeling payments as legal fees for that estate or executor's fees. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
Attorney violated SCR 3.130-1.15(a) and (b) by not depositing advanced, unearned, fee payments from the estate in an account separate from the attorney's own property and by failing to provide an itemized accounting of the fees he charged to the estate after he received a written request from the heirs for such an accounting. Ky. Bar Ass'n v. Jacobs, 387 S.W.3d 332, 2012 Ky. LEXIS 193 (Ky. 2012).
In a case where an attorney violated SCR 3.130-7.09(a), SCR 3.130-1.15(a), and SCR 3.130-1.4(a)(4), a negotiated sanction of a suspension of 30 days, which was probated for one year, was accepted as adequate based on sanctions imposed in a similar case. The attorney commingled funds, failed to respond to telephone calls, and engaged in improper solicitations for employment. Lawrence v. Ky. Bar Ass'n, 390 S.W.3d 794, 2013 Ky. LEXIS 19 (Ky. 2013).
Negotiated discipline of a 30-day probated suspension was accepted where a previously undisciplined attorney violated professional conduct rules by failing to diligently represent a client, failing to respond to communications, failing to provide copies of pleadings, failing to provide the client's file, failing to provide services within a certain time frame, placing an unearned advance fee payment into a general operating account, failing to timely refund the payment after representation was terminated, and failing to provide the Kentucky Bar Association with information. Mitchner v. Ky. Bar Ass'n, 407 S.W.3d 549,  2013 Ky. LEXIS 384 (Ky. 2013).
Attorney was allowed to resign from the practice of law under terms of permanent disbarment because (1) the attorney personally used clients'  funds by lying about settlements, failing to reimburse entities with subrogation interests, writing cold checks, and falsifying information, for which the attorney was indicted and imprisoned, (2) the attorney admitted the attorney's conduct leading to disciplinary and criminal charges was sufficient to permanently disbar the attorney, and (3) the attorney understood the attorney's decision was unconditional, final, and irrevocable and that the attorney would never be reinstated to the practice of law in the Commonwealth of Kentucky. Ky. Bar Ass'n v. King, 529 S.W.3d 296, 2017 Ky. LEXIS 433 (Ky. 2017).
3. Misappropriation of Funds.
An attorney violated the rule where she failed to ensure that funds belonging to a client were placed in a proper escrow account and permitted or failed to prevent the misappropriation of those funds by her employee. Knuckles v. Kentucky Bar Ass'n, 997 S.W.2d 460, 1999 Ky. LEXIS 90 (Ky. 1999).
Suspended attorney was disbarred for repeatedly abandoning clients with no justification, entering an Alford plea to a theft by deception charge coupled with her admitted breach of fiduciary duties, and practicing law following her suspension. Ky. Bar Ass'n v. Roberts, 141 S.W.3d 366, 2004 Ky. LEXIS 185 (Ky. 2004).
 Attorney was disbarred for mishandling settlement funds that  came into her possession (for which she had pleaded guilty when  criminally charged), mishandling 13 clients' affairs, primarily  involving failures to communicate with them, and failure to  respond to bar association's investigation. The attorney's  actions were violations of SCR 3.130-1.4 (lack of diligence),  3.130-1.3 (failure to inform a client), 3.130-1.15 (failure to  deliver funds to a client), 3.130-1.16 (failure to notify client  of termination of representation and to protect client's  interest), 3.130-8.1 (failure to respond to a disciplinary  authority), 3.130-8.3 (engaging in conduct involving dishonesty,  fraud, deceit or misrepresentation), and 3.130-8.3 (committing a  criminal act reflecting adversely on honesty, trustworthiness or  fitness of attorney). Ky. Bar Ass'n v. Sivalls, 165 S.W.3d 137, 2005 Ky. LEXIS 184 (Ky. 2005)
Attorney was suspended for a six-month period, to run concurrently with another suspension, because the attorney acknowledged that her secretary had written an unauthorized check from funds that were being kept in escrow for a client, and the attorney acknowledged that the conduct violated SCR 3.130-5.3(b) and SCR 3.130-1.15(b). Ky. Bar Ass'n v. Lococo, 199 S.W.3d 182, 2006 Ky. LEXIS 184 (Ky. 2006).
Lawyer was permanently disbarred for misconduct in which he failed to disburse funds from a personal injury settlement to his client or to a chiropractor who was owed money by the client, despite promises of such payments given by the lawyer; the lawyer's disciplinary history included a public reprimand and a three year suspension. Finally, after filing his answer to the charges served by the Inquiry Commission, the lawyer failed to respond to any correspondence or proceedings in the matter and failed to appear at the hearing. Ky. Bar Ass'n v. Klapheke, 203 S.W.3d 135, 2006 Ky. LEXIS 262 (Ky. 2006).
Attorney was permanently disbarred where attorney had been hired by clients to represent them in various legal matters, had taken “nonrefundable retainers” from the clients, continued to accept fees from some of them, and did not perform the work requested. Additionally the attorney did not inform clients during periods when he was suspended from the practice of law for non-payment of dues and for not completing continuing education requirements, in violation of SCR 3.130-1.3, 3.130-1.4, 3.130-1.15, and 3.130-1.16. Ky. Bar Ass'n v. Adair, 203 S.W.3d 144, 2006 Ky. LEXIS 256 (Ky. 2006).
Attorney was suspended for one year for violating SCR 3.130-1.15 and other rules due to professional misconduct because the attorney paid office expenses and wrote personal checks to the attorney and the attorney's child without documentation or explanation out of the attorney's escrow account. Ky. Bar Ass'n v. Marcum, 308 S.W.3d 200,  2010 Ky. LEXIS 85 (Ky. 2010).
Attorney, who suffered from undiagnosed and untreated bipolar disorder at the time of his unethical conduct, was suspended from the practice of law for five years because he violated SCR 3.130-1.4(a) by failing to keep his client informed about the status of his workers'  compensation claim and failing to promptly respond to the client's numerous requests for information about his claim; SCR 3.130-1.15(a) by depositing the client's settlement proceeds into his general account and failing to deposit those funds into an escrow or trust account; SCR 3.130-1.15(b) by failing to promptly deliver the client's portion of the settlement proceeds from the workers'  compensation claim which the client was entitled to receive; and SCR 3.130-8.3(c) (now SCR 3.130-8.4(c)) by engaging in dishonesty, fraud, deceit, or misrepresentation by misleading the client with respect to the status of the settlement proceeds, claiming that the insurance company stopped payment on the settlement proceeds check, and by failing to provide the settlement proceeds to the client in a timely manner. Ky. Bar Ass'n v. Isenberg, 329 S.W.3d 327, 2011 Ky. LEXIS 6 (Ky. 2011).
Attorney was permanently disbarred from the practice of law for failing to promptly notify his clients when he received the awards of attorney's fees, by failing to provide to them the funds which they were immediately entitled to receive, and for converting the funds for his own use in violation of SCR 3.130-1.15(a), 3.130-8.4(c) and  former SCR 3.130-1.15(b), 3.130-8.3(c). Friedman v. Ky. Bar Ass'n, 365 S.W.3d 207, 2012 Ky. LEXIS 53 (Ky. 2012).
Given the attorney's failure to maintain client funds and failure to provide any explanation for his actions, in violation of SCR 3.130-1.15(a) and 3.130-8.1(b), the supreme court suspended the attorney from the practice of law in Kentucky for a period of 181 days. Ky. Bar Ass'n v. Cawood, 366 S.W.3d 923, 2012 Ky. LEXIS 91 (Ky. 2012).
Attorney violated SCR 3.130-1.4(a); 3.130-1.15(a), (b); 3.130-1.16(d); 3.130-3.4(c); 3.130-8.1(b); and 3.130-8.4(c) for his failure to inform a client of his suspension; for his personal use of a client's funds, for his failure to place the money paid to hire an expert witness into a trust account, and for his failure to deposit advance fee payments into trust accounts; for his failure to promptly return the funds to a client's grandfather and for his inability to provide a full accounting of another client's advance fee payment; for his failure to return funds upon termination of his representation; for his failure to inform the client of his December 10, 2008 suspension; for his failure to respond to the Kentucky Inquiry Commission's complaint; and for engaging in dishonest conduct. Ky. Bar Ass'n v. Palmer, 391 S.W.3d 373, 2013 Ky. LEXIS 25 (Ky. 2013).
Attorney's motion to resign was granted because the attorney's misconduct deserved permanent disbarment as a sanction where the attorney pleaded guilty to stealing Veteran's benefits from one client, retained a portion of another client's personal injury benefits, converted the benefits to his own use, and failed to provide a court-ordered accounting. Gilfedder v. Ky. Bar Ass'n, 399 S.W.3d 779,  2013 Ky. LEXIS 299 (Ky. 2013).
4. —Not Shown.
Attorney did not violate SCR 3.130-1.1, SCR 3.130-1.15(c) or SCR 3.130-3.4(c) because the client was in error in his belief that some of his monies were being taken to pay the purchaser. Further, the evidence supported the conclusion that the attorney merely attempted to facilitate a resolution to the dispute and never functioned in the role as a formal mediator or received payment for hosting the meeting between the parties in his office. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
5. Refund of Unearned Fees.
Where attorney failed to respond to interrogatories which resulted in dismissal of his client's civil action, where attorney told his clients a series of untruths about the status and effect of judgments and attachments against them, and where attorney failed to refund unearned fees to his client, disbarment was warranted. Kentucky Bar Ass'n v. Roney, 862 S.W.2d 315, 1993 Ky. LEXIS 121 (Ky. 1993).
Lawyer was publicly reprimanded for failing to hold a fee retainer in a separate account and failing to refund the unused portion of the retainer after the client terminated the attorney/client relationship. Ky. Bar Ass'n v. Bubenzer, 145 S.W.3d 842, 2004 Ky. LEXIS 236 (Ky. 2004).
Attorney, who did not file a responsive pleading to the charges, was suspended from the Commonwealth of Kentucky for failing to return property of a client because the attorney failed to file a motion on behalf of a client, and never refunded the money that the attorney received in advance from the client. Ky. Bar Ass'n v. Hall, 158 S.W.3d 193, 2005 Ky. LEXIS 90 (Ky. 2005).
Because an attorney did not communicate with clients, did not return their funds and property, and did not respond to the state bar association's inquiries, the attorney violated SCR 3.130-1.1, 1.3, 1.4(a), (b), 3.4(c), 8.1(b), 8.3(c), 1.15(b), and  1.16(d), and was suspended from the practice of law for five (5) years. Ky. Bar Ass'n v. Hall, 173 S.W.3d 621, 2005 Ky. LEXIS 337 (Ky. 2005).
Lawyer was disbarred for misconduct which included misappropriation of bond money posted by a client's mother, lack of diligence in handling legal matters for clients, lack of adequate communication with clients, and failure to refund unearned fees; also, while the lawyer was served with the charges, he failed to file answers. Ky. Bar Ass'n v. Vescio, 198 S.W.3d 139, 2006 Ky. LEXIS 111 (Ky. 2006).
Because an attorney failed to deposit a client's money in a separate bank account and failed to return the unearned fees to the client, the attorney violated SCR. 3.130-1.16(d), 3.130-1.15(a), (b); therefore, the attorney was suspended for 61 days, 31 of which were conditionally probated. Chauvin v. Ky. Bar Ass'n, 230 S.W.3d 325, 2007 Ky. LEXIS 170 (Ky. 2007).
Attorney was permanently disbarred because the attorney violated SCR 3.130-1.15(a) and (b) when, in a real estate matter in which the attorney represented the sellers of certain real estate, who paid the attorney more than the amount of the bill the attorney sent the clients, the attorney did not (1) refund unearned fees, (2) send the clients a bill for additional fees, or (3) provide an accounting the clients requested. Kentucky Bar Ass'n v. McCartney, 281 S.W.3d 286, 2009 Ky. LEXIS 64 (Ky. 2009).
Lawyer was permanently disbarred for misconduct which demonstrated a pattern in which the lawyer would accept representation, accept an advance payment of a fee, fail to perform the legal duties to bring the cases to a conclusion, fail to communicate with the clients, fail to be truthful with the clients, fail to return unearned fees, and fail to return files; the written findings of the Board of Governors of the Kentucky Bar Association in several consolidated cases showed a vote by the board finding the lawyer guilty of forty separate violations of the Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Smith, 283 S.W.3d 738, 2009 Ky. LEXIS 89 (Ky. 2009).
Attorney was suspended from the practice of law for 30 days because the client gave the attorney $7,733 to resolve credit card debt, the attorney did not use any of the $4,733 he had withdrawn in cash, and held for more than seven years, to pay any of the client's debts, and he did not refund the $1,500 he had set aside with regard to civil actions. Moreover, the attorney did not keep a billing record and could not itemize the time he spent on the client's case. Alexander v. Ky. Bar Ass'n, 398 S.W.3d 438, 2013 Ky. LEXIS 243 (Ky. 2013).
6. Fiduciary Responsibilities.
The attorney's role as counsel for the debtor carried with it fiduciary-type responsibilities to insure that the debtor-in-possession properly administered property of the estate. The attorney's unauthorized transfer of estate property amounted to a flagrant breach of his duties as debtor's counsel. In re Triple S Restaurants, 205 B.R. 90, 1996 Bankr. LEXIS 1755 (Bankr. W.D. Ky. 1996), modified, 1997 Bankr. LEXIS 109 (Bankr. W.D. Ky. Feb. 5, 1997).
Attorney violated SCR 3.130-1.15(b) and 3.130-8.3(c) because, after an incarcerated client paid him a sum to reserve a bed in a treatment facility, but a motion to refer the client to the facility was denied, the attorney did not return the money the client had paid to reserve the bed. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Attorney was suspended from the practice of law because the attorney violated SCR 3.130-1.15(b) by 1) issuing a check to a client from the attorney's escrow account that was dishonored, after the attorney received funds on the client's behalf and failing to fully account for what the attorney did with the funds; 2) commingling a partner's share of fees received by the partnership with the law firm's operating account; and 3) failing to give a partner, and, later, the partner's estate, the partner's share of fees received by the partnership, and not fully accounting for such fees. Myles v. Ky. Bar Ass'n, 289 S.W.3d 561, 2009 Ky. LEXIS 68 (Ky. 2009).
Attorney was suspended from the practice of law for thirty days because he failed to timely negotiate a settlement with the client's medical providers, he failed to communicate after the client attempted contact, and in the twelve-month period during which the attorney held the client's funds of $36,667 in escrow, the balance dropped to only $5,000. The attorney did promptly refund her fee when her new attorney made the request. David Won-Ihl Son v. Ky. Bar Ass'n, 398 S.W.3d 432, 2013 Ky. LEXIS 238 (Ky. 2013).
Attorney was suspended from the practice of law for 30 days because he told the client's landlord that he would pay him from settlement proceeds once the client's personal injury case settled, the claim was settled around October 29, and the attorney disbursed the funds to his client, did not promptly notify the landlord, and did not deliver any payment to the landlord. Aulenbach v. Ky. Bar Ass'n, 398 S.W.3d 435, 2013 Ky. LEXIS 242 (Ky. 2013).
7. Penalty.
Disbarment was warranted for attorney's violations of SCR 3.130-1.3 and 3.130-1.4(a) (failing to act with reasonable diligence and promptness and failing to keep client informed), SCR 3.130-1.15(b) (failing to  deliver funds to client), 3.130-3.4(c) (disobeying rules of a tribunal), and 3.130-8.3(c) (engaging in dishonest conduct). Kentucky Bar Ass'n v. Keesee, 973 S.W.2d 842, 1998 Ky. LEXIS 112 (Ky. 1998).
An attorney would be publicly reprimanded for a violation of the rule. Plummer v. Kentucky Bar Ass'n, 997 S.W.2d 473, 1999 Ky. LEXIS 88 (Ky. 1999).
When an attorney admitted failing to respond to a motion, failing to advise his clients of the granting of the motion, not communicating to his clients the steps necessary to respond properly to the motion, placing an unearned retainer into his general account, and failing to refund an unearned fee, in violation of SCR 3.130-1.3, SCR 3.130-1.4(a) and (b), SCR 3.130-1.15(a), and SCR 3.130-1.16(d), and consented to a 30-day suspension, the court imposed the suspension. Ky. Bar Ass'n v. Justice, 198 S.W.3d 583, 2006 Ky. LEXIS 183 (Ky. 2006).
Where attorney failed to act with reasonable diligence and promptness in representing a client, failed to keep a client reasonably informed about the status of a matter and promptly complying with reasonable requests for information, failed to promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive, and knowingly failed to respond to a lawful demand for information from an admissions or disciplinary authority, the attorney was permanently disbarred for multiple violations over the course of long period of time since the latest charges are consistent with a long pattern and practice established by the attorney in which he has failed to adequately represent his clients in a variety of situations. Ky. Bar Ass'n v. McDaniel, 205 S.W.3d 201, 2006 Ky. LEXIS 288 (Ky. 2006).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Attorney was suspended from the practice of law for five years where, after negotiating settlements for a client, the attorney cashed a series of checks and retained the proceeds instead of depositing them in the client's settlement account. Kentucky Bar Ass'n v. Hawkins, 260 S.W.3d 337, 2008 Ky. LEXIS 64 (Ky. 2008).
Order resolving the two pending disciplinary proceedings against an attorney by suspending his license to practice law in the Commonwealth for one year, with 181 days to be served and the remainder probated for two years upon the condition that the attorney participate in a lawyer assistance program and attend remedial ethics education, was accepted by the court where the attorney failed to return calls and failed to return a retainer, was found to have violated SCR 3.130-1.16(d), 3.130-1.4(a) and (b), 3.130-1.3, 3.130-1.15(b), and 3.130-8.3(c), in regard to the representation of two clients. Coorssen v. Ky. Bar Ass'n, 266 S.W.3d 237, 2008 Ky. LEXIS 253 (Ky. 2008).
Attorney was permanently disbarred after the state supreme court adopted under SCR 3.370(10) the decision of the Board of Governors of the Kentucky Bar Association, which found in five separate disciplinary matters that the attorney, who failed to answer any of the charges, had violated: (1) SCR 3.130-1.15(a) by failing to hold property of clients that was in his possession in connection with a representation separate from his own property; (2) SCR 3.130-1.15(b) by failing to promptly deliver to clients any funds or other property that the clients were entitled to receive and, upon request by the clients, not promptly rendering a full accounting regarding such property; (3) SCR 3.130-8.1(a) by knowingly making false statements of material fact; (4) SCR 3.130-8.3(c) by engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation; (5) SCR 3.130-1.4(a) by failing to keep a client reasonably informed; (6) SCR 1.8(a) by engaging in an improper business transaction with a client; (7) SCR 3.130-1.15(c) by failing to keep separate property in which both a client and the attorney had a claim of interest; (8) SCR 1.16(d) by failing to protect a client's interests upon termination of the representation and failing to return an unearned fee; and (9) SCR 3.130-8.1(b) by failing to respond. Ky. Bar Ass'n v. Kersey, 320 S.W.3d 682,  2010 Ky. LEXIS 240 (Ky. 2010).
Attorney who accepted a $ 3,000 retainer in a divorce case, failed to perform any work on the case, failed to deposit the money in an escrow account, billed the client for work not performed, and failed to refund the fee, was subject to agreed discipline under Ky. R. Sup. Ct. R. 3.480(2) of a 30-day suspension, probated on certain conditions. Burgin v. Ky. Bar Ass'n, 362 S.W.3d 331, 2012 Ky. LEXIS 34 (Ky. 2012).
Supreme Court found reprimand to be appropriate discipline for an attorney's misconduct. The attorney admitted violating SCR 3.130-1.3, 3.130-1.4(a)(4), 3.130-1.15(a), and 3.130-1.16(d). Parker v. Ky. Bar Ass'n, 390 S.W.3d 792, 2013 Ky. LEXIS 18 (Ky. 2013).
Attorney was permanently disbarred from the practice of law for violating SCR 3.130-1.4(a), 3.130-1.5(c), 3.130-1.15(a), (b), and former 3.130-8.3(c) (now SCR 3.130-8.4(c)) for treating settlement proceeds as his own, failing to give the client, at her request, any explanation of the settlement proceeds, and paying the client less than he owed her. Ky. Bar Ass'n v. Mayer, 392 S.W.3d 922, 2013 Ky. LEXIS 31 (Ky. 2013).
Attorney admitted that he engaged in professional misconduct by failing to respond to his client's requests for information, by charging an unreasonable fee for legal services, by representing multiple clients with a prohibited conflict, by acquiring an ownership in the interest in the property of a client's parents, by failing to deposit the advance fee payment into his escrow account, by failing to return the unearned advance fee payment upon termination, by failing to properly supervise his paralegal, by assisting the paralegal in presenting himself to the clients as an attorney and by assisting him in the unauthorized practice of law, and by initiating contact with the clients through his paralegal in violation of SCR 3.130-1.4(a), -1.5(a), -1.7(b), -1.8(a), -1.15(a), -1.16(d), -5.3(b), (c), -5.5, and -7.09, and was suspended from practice of law for 61 days with all but 30 days of the suspension probated pursuant to a negotiated sanction with the Kentucky Bar Association under SCR 3.480(2). Bishop v. Ky. Bar Ass'n, 392 S.W.3d 926, 2013 Ky. LEXIS 36 (Ky. 2013).
Attorney was suspended for 60 days pursuant a negotiated settlement because the attorney threatened clients with the disclosure of information that might have been detrimental, continued to represent a client in an Indiana criminal case without an Indiana attorney assisting in the matter, failed to maintain an advance fee payment in a proper escrow account, failed to provide a full accounting of funds, and failed to properly supervise his attorneys/employees. Deters v. Ky. Bar Ass'n, 484 S.W.3d 299, 2016 Ky. LEXIS 111 (Ky. 2016).
Attorney was suspended for 181 days because he failed to immediately return a client's funds upon request, allowed a non-attorney to access his escrow account and transfer a portion of the client's funds to a third party, falsely told the client's manager that the funds were secure even though a portion of the funds had already been transferred to another company, falsely told him that the escrow account could not be accessed temporarily due to an audit when, in fact, there was no audit, and falsely told him that the funds were “tied up” due to a pending lawsuit in Texas when, in fact, there actually was no such lawsuit. Thompson v. Ky. Bar Ass'n, 494 S.W.3d 488, 2016 Ky. LEXIS 337 (Ky. 2016).
Attorney was suspended for 30 days, probated for one year with conditions because he failed to communicate to a criminal client his inability to represent him in federal court, his plan to share the representation with another attorney, their decision to not file an appeal, that fees for his representation would be split with the other attorney, failed to enter into a written agreement with the client or his nephew relating to the fee-splitting arrangement, and failed to safeguard his client's funds by depositing them in his escrow account. Yates v. Ky. Bar Ass'n, 494 S.W.3d 491, 2016 Ky. LEXIS 343 (Ky. 2016).
Attorney was suspended for one year, with 61 days to serve and the remainder probated for one year because he entered into a business transaction and acquired a monetary interest adverse to his clients, told his clients that he would repay the loan, but attempted to have it discharged in bankruptcy instead, failed to deliver his clients'  funds and to promptly account for them, failed to return the clients'  papers and property, and failed to refund any unearned portion of their fee when they terminated his representation. Ky. Bar Ass'n v. Moore, 498 S.W.3d 786, 2016 Ky. LEXIS 438 (Ky. 2016).
Attorney's license to practice law was retroactively suspended for a period of four years and six months because he admitted that he failed to keep a client reasonably informed and promptly complied with reasonable requests for information, failed to keep the client's property in a separate bank account, failed to promptly deliver to the client funds or property she was entitled to receive, and committed criminal acts that reflected adversely on the lawyer's honesty, trustworthiness, or fitness as a lawyer, and engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation. Wade v. Ky. Bar Ass'n, 498 S.W.3d 783, 2016 Ky. LEXIS 441 (Ky. 2016).
8. Improper Distribution of Funds to Third Party.
Because the attorney admitted that the indorsements on the checks were improper on their face as they were not signed by a corporate representative, the attorney violated SCR 3.130-1.15(b) by failing to notify the corporations that he received funds in which the corporations had an interest and by distributing those funds to third parties. Ky. Bar Ass'n v. Dixon, 373 S.W.3d 444, 2012 Ky. LEXIS 129 (Ky. 2012).
9. Failure to deliver funds obtained from collections.
Attorney was suspended from the practice of law in the Commonwealth of Kentucky for 181 days because the attorney violated the rules of professional conduct when he failed to act with reasonable diligence and promptness by failing to file cases for which a client had paid him; when he failed to promptly return the client's phone calls or respond to attempts to contact him in person; when he failed to promptly deliver the funds he obtained from the client's collections; when he failed to return 18 of the client's files once terminated; and when, in both Kentucky Bar Association (KBA) case files currently before the court, he failed to respond to the KBA's lawful demands for information. Ky. Bar Ass'n v. Hopper, 511 S.W.3d 912, 2017 Ky. LEXIS 76 (Ky. 2017).
Rule 1.16.  Declining or terminating representation.
Text
(a)  Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:
 	(1)  the representation will result in violation of the Rules of Professional Conduct or other law; or
 	(2)  the lawyer's physical or mental condition materially impairs the lawyer's ability to represent the client; or 
 	(3)  the lawyer is discharged.
(b)  Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:
 	(1)  withdrawal can be accomplished without material adverse effect on the interests of the client; or
 	(2)  the client persists in a course of action involving the lawyer's services that the lawyer reasonably believes is criminal or fraudulent; or
 	(3)  the client has used the lawyer's services to perpetrate a crime or fraud; or 
 	(4)  the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement; or 
 	(5)  the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled; or 
 	(6)  the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or 
 	(7)  other good cause for withdrawal exists.
(c)  A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.
(d)  Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  A lawyer should not accept representation in a matter unless it can be performed competently, promptly, without improper conflict of interest and to completion. Ordinarily, a representation in a matter is completed when the agreed upon assistance has been concluded. See Rules 1.2(c) and 6.5. See also Rule 1.3, Comment (4).
Mandatory Withdrawal
[2]  A lawyer ordinarily must decline or withdraw from representation if the client demands that the lawyer engage in conduct that is illegal or violates the Rules of Professional Conduct or other law. The lawyer is not obliged to decline or withdraw simply because the client suggests such a course of conduct; a client may make such a suggestion in the hope that a lawyer will not be constrained by a professional obligation.
[3]  When a lawyer has been appointed to represent a client, withdrawal ordinarily requires approval of the appointing authority. See also Rule 6.2. Similarly, court approval or notice to the court is often required by applicable law before a lawyer withdraws from pending litigation. Difficulty may be encountered if withdrawal is based on the client's demand that the lawyer engage in unprofessional conduct. The court may request an explanation for the withdrawal, while the lawyer may be bound to keep confidential the facts that would constitute such an explanation. The lawyer's statement that professional considerations require termination of the representation ordinarily should be accepted as sufficient. Lawyers should be mindful of their obligations to both clients and the court under Rules 1.6 and 3.3.
Discharge
[4]  A client has a right to discharge a lawyer at any time, with or without cause, subject to liability for payment for the lawyer's services. Where future dispute about the withdrawal may be anticipated, it may be advisable to prepare a written statement reciting the circumstances. 
[5]  Whether a client can discharge appointed counsel may depend on applicable law. A client seeking to do so should be given a full explanation of the consequences. These consequences may include a decision by the appointing authority that appointment of successor counsel is unjustified, thus requiring self-representation by the client.
[6]  If the client has severely diminished capacity, the client may lack the legal capacity to discharge the lawyer, and in any event the discharge may be seriously adverse to the client's interests. The lawyer should make special effort to help the client consider the consequences and may take reasonably necessary protective action as provided in Rule 1.14.
Optional Withdrawal
[7]  A lawyer may withdraw from representation in some circumstances. The lawyer has the option to withdraw if it can be accomplished without material adverse effect on the client's interests. Withdrawal is also justified if the client persists in a course of action that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required to be associated with such conduct even if the lawyer does not further it. Withdrawal is also permitted if the lawyer's services were misused in the past even if that would materially prejudice the client. The lawyer also may withdraw where the client insists on taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement.
[8]  A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to the representation, such as an agreement concerning fees or court costs or an agreement limiting the objectives of the representation.
Assisting the Client upon Withdrawal
[9]  Even if the lawyer has been unfairly discharged by the client, a lawyer must take all reasonable steps to mitigate the consequences to the client. A lawyer must return the client's file, papers, and property after termination if the client requests the file. The lawyer may retain a copy of the file. A lawyer may charge a reasonable copying charge, but may not condition return of a client's files, papers, and property upon payment of the copying charge, unless the lawyer has previously provided a copy, either during the representation or after cessation of the representation. A lawyer must make one copy of the file and materials available to the client even without payment if the client's interests will be substantially prejudiced without the documents.
[10]  The lawyer may not condition return of the client's file, papers, and property upon payment of a fee. KRS 376.460 gives a lawyer the right to have payment of fees secured by a judgment the client recovers as a result of the lawyer's efforts. However, a lawyer may withhold uncompensated work product from the client's returned files (e.g., draft of pleadings, agreements and the like), unless the client's interests will be substantially prejudiced without the uncompensated work product. Documents or other relevant evidence, the original or its equivalent that may be required for trial preparation or as evidence for trial or in other legal proceedings, must be surrendered in their original form. See Rule 1.15 for guidance on resolving disputed claims for client funds.
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1. In General.
Where the sole assistant to the Commonwealth Attorney assumed the role of lead counsel for the prosecution in a criminal proceeding, and less than one (1) month before trial left her position with the Commonwealth Attorney's office and began working with the firm representing the defendant in the same case, defendant's right to representation by the firm did not outweigh the serious conflict and appearance of impropriety created by the prosecutor's decision to join their office during the pendency of the criminal action, and disqualification of all members of the firm was required. Commonwealth v. Maricle, 10 S.W.3d 117, 1999 Ky. LEXIS 85 (Ky. 1999).
Under SCR 3.370(8) an attorney made no request for review of the board's recommendation, so, under SCR 3.370(10), the Supreme Court adopted the board's recommendation, found the attorney violated SCR 3.130-1.3, -1.4(a), -1.4(b), -1.5(a), -1.16(d), 5.5(a), 8.3(c), involving three (3) clients, and permanently disbarred the attorney. Ky. Bar Ass'n v. Trumbo, 96 S.W.3d 798, 2003 Ky. LEXIS 22 (Ky. 2003).
In consolidated cases, a lawyer was publicly reprimanded where, in the first case, he was paid a bankruptcy retainer, failed to file the petition or timely refund the retainer, and in the second case he was paid a bankruptcy retainer, he filed the petition but he did so improperly, resulting in dismissal, and failed to refund the retainer; the lawyer made no request pursuant to SCR 3.370(8) that the appellate court review the Board of Governor's recommendation, and the appellate court declined to undertake such review, so, pursuant to SCR 3.370(10), the appellate court adopted the recommendation of the board. Ky. Bar Ass'n v. Noble, 118 S.W.3d 586, 2003 Ky. LEXIS 224 (Ky. 2003).
Because an attorney did not communicate with clients, did not return their funds and property, and did not respond to the state bar association's inquiries, the attorney violated SCR 3.130-1.1, 1.3, 1.4(a), (b), 3.4(c), 8.1(b), 8.3(c), 1.15(b), and  1.16(d), and was suspended from the practice of law for five (5) years. Ky. Bar Ass'n v. Hall, 173 S.W.3d 621, 2005 Ky. LEXIS 337 (Ky. 2005).
Lawyer was suspended for 181 days for misconduct in which, inter alia, she failed to attempt to collect on a client's default judgment, failed to inform the client that the judgment had been obtained, failed to take any action on a client's appeal after filing a notice of appeal, failed to respond to an order to appear issued by the appellate court, failed to comply with her client's request to obtain a hearing date in her client's Social Security disability claim, failed to provide her clients with contact information after her telephone was disconnected, and failed to respond to disciplinary proceedings. Ky. Bar Ass'n v. Herald, 203 S.W.3d 139, 2006 Ky. LEXIS 261 (Ky. 2006).
Attorney violated SCR 3.130-1.16(d) when the attorney did not inform his client that the attorney was leaving the law firm and would no longer be practicing law, and the attorney did not inform the law firm that he had been retained to represent the client. Under the circumstances, the attorney should have told the client that he was leaving the law firm, that the client was entitled to a refund of any unused fee, and that the client had other options for further representation, and the attorney's failure to do so resulted in a private reprimand. Ky. Bar Ass'n v. An Unnamed Atty., 205 S.W.3d 204, 2006 Ky. LEXIS 286 (Ky. 2006).
Lawyer was suspended for 30 days for misconduct in which at a prehearing conference in a case on appeal, the case was settled and the lawyer was to prepare the agreed order resolving all issues and a joint motion to dismiss the appeal; however, the lawyer failed to prepare either document and the appeal proceeded. Later, another attorney in the case called and left a message for the lawyer regarding the case, but the lawyer failed to return the phone call. Morton v. Ky. Bar Ass'n, 230 S.W.3d 328, 2007 Ky. LEXIS 158 (Ky. 2007).
2. Failure to Return Unearned Fees.
Attorney's failure to return unearned fees advanced to him by a client and failure to exercise diligence and promptness in the representation of a client warranted a suspension from the practice of law for 59 days. Kentucky Bar Ass'n v. Keeney, 858 S.W.2d 189, 1993 Ky. LEXIS 93 (Ky. 1993).
Where attorney was found guilty of violating rules of conduct by failing and refusing to secure entry of an order naming the appropriate obligor on a debt after accepting $150.00 for his services and agreeing to secure entry of the order, by failing and refusing to respond to repeated attempts by the clients to communicate with attorney to determine the status of the legal matter they entrusted to him, and by failing, after a written demand was made, to return or provide information regarding the unearned fee paid for his services, attorney was suspended from the practice of law in the Commonwealth of Kentucky for a period of one (1) year. Kentucky Bar Ass'n v. Goodrich, 865 S.W.2d 340, 1993 Ky. LEXIS 161 (Ky. 1993).
Where attorney, a part-time public defender, was originally appointed to represent defendant in regard to a robbery conviction and was later retained by defendant, who paid attorney an up-front retainer, to represent defendant in another matter, when defendant notified attorney that he no longer required his services, attorney was obligated under this rule, to return the unearned portion of the retainer. Attorney's acknowledgment that his retention of the retainer was improper, coupled with the fact that he subsequently failed to return the retainer for a year after he had admitted to his violation under this rule warranted attorney's six month suspension from the practice of law. Kentucky Bar Ass'n v. Thomas, 894 S.W.2d 639, 1995 Ky. LEXIS 43 (Ky. 1995); Kentucky Bar Ass'n v. Boling, 892 S.W.2d 597, 1995 Ky. LEXIS 14 (Ky. 1995).
Where attorney violated SCR 3.130, Rule 1.3 in failing to handle a real estate matter which remained unresolved for over three years and also violated this rule in failing to return papers and documents belonging to her client and failing to refund the unearned portion of the retainer, the attorney appropriately was found guilty and suspended from the practice of law for six months. Kentucky Bar Ass'n v. Boling, 892 S.W.2d 597, 1995 Ky. LEXIS 14 (Ky. 1995).
Where attorney was paid an advance retainer in a criminal case and attorney's services were terminated after notice of appeal was filed, he was properly suspended for 59 days for his failure to refund the unearned portion of the fee and to timely surrender his case file and materials to client or successor counsel in violation of this rule. Kentucky Bar Ass'n v. Faust, 896 S.W.2d 613, 1995 Ky. LEXIS 51 (Ky. 1995).
An attorney violated SCR 3.130-1.16(d) when he failed to refund the unearned part of the fee he was paid for acting on a bankruptcy petition. Kentucky Bar Ass'n v. Starnes, 953 S.W.2d 610, 1997 Ky. LEXIS 113 (Ky. 1997).
Attorney who accepted $2,087 as an advanced fee to represent a client in a bankruptcy matter and thereafter did nothing more than file the bankruptcy petition violated SCR 3.130:1.16(d) where the attorney, after effectively terminating the representation failed to take steps to protect the client's interests, resulting in the bankruptcy court's sua sponte dismissal of the case, and failed to refund the unused portion of the advanced fee; as a result of this violation and two (2) other violations of the Kentucky Rules of Professional Conduct, the attorney was suspended from the practice of law for two (2) years. Ky. Bar Ass'n v. Chinn, 84 S.W.3d 458, 2002 Ky. LEXIS 179 (Ky. 2002).
When the attorney failed to return to the grandmother the unearned $3,000 fee that the grandmother paid to the attorney to represent the grandson, the attorney violated SCR 3.130-1.15(b) and SCR 3.130-1.16(d). Clendenin v. Ky. Bar Ass'n, 114 S.W.3d 858, 2003 Ky. LEXIS 200 (Ky. 2003).
Lawyer was publicly reprimanded for failing to hold a fee retainer in a separate account and failing to refund the unused portion of the retainer after the client terminated the attorney/client relationship. Ky. Bar Ass'n v. Bubenzer, 145 S.W.3d 842, 2004 Ky. LEXIS 236 (Ky. 2004).
Attorney, who did not file a responsive pleading to the charges, was suspended from the Commonwealth of Kentucky for improper termination of representation because the attorney failed to file a motion on behalf of one client, and never refunded the money that the attorney received in advance from the client; and the attorney did not file a bankruptcy petition on behalf of another client for a period of months and did not pay the filing fee for the petition or refund the filing fee amount to the client. Ky. Bar Ass'n v. Hall, 158 S.W.3d 193, 2005 Ky. LEXIS 90 (Ky. 2005).
Lawyer was suspended for one (1) year for misconduct where, after being retained by a client to represent her in a traffic ticket matter, the lawyer failed to return the client's phone calls, and the client eventually learned from the court clerk that, inter alia, a warrant was issued for her for her failure to appear; the lawyer failed to respond to demands for a refund of her retainer and failed to respond to professional disciplinary charges. Ky. Bar Ass'n v. Beal, 176 S.W.3d 137, 2005 Ky. LEXIS 347 (Ky. 2005).
Lawyer was publicly reprimanded for misconduct in which he delayed in filing a civil complaint on behalf of his clients for nearly a year and a half, and failed to return the retainer paid to him by the clients. Richards v. Ky. Bar Ass'n, 181 S.W.3d 556, 2005 Ky. LEXIS 386 (Ky. 2005).
Where attorney violated SCR 3.130-1.3 by failing to exercise reasonable diligence and promptness in representing a client, and by failing to file or pursue her petition for bankruptcy, violated SCR 3.130-1.4(a) by failing to keep the client informed about the status of her bankruptcy matter and by failing to respond to her requests for information, and violated SCR 3.130-1.16(d) by failing to refund that portion of the fee paid to him by the client that had not been earned, the attorney was suspended from the practice of law. McKenzie v. Ky. Bar Ass'n, 184 S.W.3d 557, 2006 Ky. LEXIS 43 (Ky. 2006).
Attorney violated SCR 3.130-1.4(a) because, after a client retained him to handle a child custody matter, the client's repeated attempts to contact the attorney regarding the status of the case were unsuccessful and the attorney made no effort to contact the client, but retained the unearned fee, contrary to SCR 3.130-1.16(d). Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Attorney violated SCR 3.130-1.4(a) because, after a client retained him to handle an action to enforce the payment of child support, the attorney did not return the client's retainer, even though he never filed a contempt motion regarding the opposing party's failure to pay child support and did not keep the client informed of the status of the case, and he violated SCR 1.16(d) by failing to return his unearned fee. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Attorney violated SCR 3.130-1.16(d) and 3.130-1.3 because, after accepting a retainer to represent an incarcerated client, he told the client he would need more money to begin working on his case, did nothing further on the case, and refused to return the retainer despite repeated demands. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Attorney violated SCR 3.130-1.16(d) and 3.130-8.1(b) because, after accepting a retainer to represent an client regarding anticipated criminal charges, he did not refund the unearned portion of the retainer when charges were not filed, and he did not respond to a bar complaint filed against him regarding this incident. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Lawyer was disbarred for misconduct which included misappropriation of bond money posted by a client's mother, lack of diligence in handling legal matters for clients, lack of adequate communication with clients, and failure to refund unearned fees; also, while the lawyer was served with the charges, he failed to file answers. Ky. Bar Ass'n v. Vescio, 198 S.W.3d 139, 2006 Ky. LEXIS 111 (Ky. 2006).
Lawyer was suspended for 90 days for misconduct in which he was paid $546 by his client to have his criminal record expunged, but failed to do the work, failed refund the money, failed to communicate with his client, and failed to respond to disciplinary authority; also, the lawyer had a prior charge for taking money without performing work. Ky. Bar Ass'n v. O'Brien, 220 S.W.3d 686, 2006 Ky. LEXIS 289 (Ky. 2006).
Lawyer was disbarred for misconduct in four separate cases in which he took fee payments from clients, performed no work for those clients, failed to return the payments, took and failed to repay a loan from a client, and falsely informed a client that he filed motion on the client's behalf; additionally, the lawyer had an extensive disciplinary history, including a prior period of disbarment. Ky. Bar Ass'n v. Roney, 209 S.W.3d 466, 2006 Ky. LEXIS 333 (Ky. 2006).
When an attorney violated SCR 3.130-1.16(d) by not returning an unearned fee, his proposal that he be suspended from the practice of law for two years was accepted since the Kentucky Bar Association did not object. Beal v. Ky. Bar Ass'n, 216 S.W.3d 155, 2007 Ky. LEXIS 8 (Ky. 2007).
Because an attorney did not notify clients and the courts that the attorney had been suspended for failing to pay bar dues, and because the attorney did not return unearned fees to the clients, the attorney violated SCR. 3.130-1.4(b), 3.130-1.16(d), 3.130-3.4(c), and 3.130-5.5(a); consequently, the attorney was suspended from the practice of law for 181 days. Durham v. Ky. Bar Ass'n, 229 S.W.3d 906, 2007 Ky. LEXIS 159 (Ky. 2007).
Because an attorney failed to deposit a client's money in a separate bank account and failed to return the unearned fees to the client, the attorney violated SCR. 3.130-1.16(d), 3.130-1.15(a), (b); therefore, the attorney was suspended for 61 days, 31 of which were conditionally probated. Chauvin v. Ky. Bar Ass'n, 230 S.W.3d 325, 2007 Ky. LEXIS 170 (Ky. 2007).
Lawyer was suspended for two years for misconduct where he failed to refund an unearned fee to client who had paid him to represent her in a traffic case, but the lawyer failed to make any appearances on the client's behalf. Beal v. Ky. Bar Ass'n, 220 S.W.3d 690, 2007 Ky. LEXIS 184 (Ky. 2007).
Lawyer was suspended for 61 days for misconduct in which the lawyer was retained concerning a property sale, but failed to take any action regarding the sale, failed to communicate with his clients, and did not reply to the clients'  demand for a fee refund; the lawyer had an extensive disciplinary history. Ky. Bar Ass'n v. Hammond, 232 S.W.3d 529, 2007 Ky. LEXIS 186 (Ky. 2007).
Lawyer was suspended from the practice of law for a period of 60 days for misconduct under circumstances in which he was retained by a client to appeal an unemployment insurance decision, but failed to timely file the appeal, failed to file a timely brief, failed to appeal the matter to the circuit court, and failed to promptly return the unearned fee following the client's request. Justice v. Ky. Bar Ass'n, 232 S.W.3d 527, 2007 Ky. LEXIS 191 (Ky. 2007).
Attorney was suspended from the practice of law for a period of thirty (30) days, under SCR 3.380, because, in failing to file her client's divorce petition, not communicating with her client, not refunding the fee to her client for the work she did not do, and not responding to a bar complaint filed against her, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c). Kentucky Bar Ass'n v. Bock, 245 S.W.3d 206, 2008 Ky. LEXIS 29 (Ky. 2008).
Attorney was permanently disbarred where, while serving as a court-appointed conservator, he misappropriated funds, double-charged the estate, and failed to file timely annual reports in violation of SCR 3.130-3.4, 3.130-8.1(d) and  3.130-8.3; in separate cases the attorney violations SCR 3.130-1.3, 3.130-1.4,  3.130-1.16(d), 3.130-3.2, 3.130-3.4 and 3.130-8.1 for failing to file a report; violated SCR 3.130-1.16(d) by  taking over 7 months to return an unearned fee; violated SCR 3.130-1.15(a) by  depositing real estate closing funds in his operating account; and violated SCR 3.130-8.3(b) by  pleading guilty to a class B misdemeanor for issuing a worthless check. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Because an attorney failed to return unearned fees to a client and repeatedly failed to respond to the charges brought by the Kentucky Bar Association, the attorney violated SCR 3.130-1.16(d) and SCR 3.130-8.1(b); accordingly, the attorney was suspended for 181 days and ordered to refund the unearned fees. Kentucky Bar Ass'n v. Emerson, 276 S.W.3d 823, 2009 Ky. LEXIS 1 (Ky. 2009).
Lawyer was suspended from the practice of law in Kentucky for two years, with thirty days to be served and the remainder probated for two years on conditions, for violations of SCR 3.130-1.3, 3.130-1.4(a), and  3.130-1.16(d); the lawyer failed to reply to discovery in a civil case, allowing his client's counterclaim to be dismissed, failed to communicate with his clients, failed to keep an appointment with another client, and failed to return an unearned portion of a fee after resigning from practice. The lawyer admitted that his unstable mental health during the relevant time period affected his ability to adequately represent the clients, and, in light of the lawyer's ethical violations, his candid acknowledgement of guilt as explained in his answers, and his minimal history of prior discipline, the recommendation of the Board of Governors was appropriate. Kentucky Bar Ass'n v. Cook, 281 S.W.3d 290, 2009 Ky. LEXIS 63 (Ky. 2009).
Lawyer was permanently disbarred for misconduct which demonstrated a pattern in which the lawyer would accept representation, accept an advance payment of a fee, fail to perform the legal duties to bring the cases to a conclusion, fail to communicate with the clients, fail to be truthful with the clients, fail to return unearned fees, and fail to return files; the written findings of the Board of Governors of the Kentucky Bar Association in several consolidated cases showed a vote by the board finding the lawyer guilty of forty separate violations of the Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Smith, 283 S.W.3d 738, 2009 Ky. LEXIS 89 (Ky. 2009).
Because an attorney admitted to violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c), and because the state bar association did not object to the attorney's proposed negotiated sanction, pursuant to SCR 3.480(2), the attorney was suspended for 61 days, with 31 days probated for one year on the condition that the attorney return some unearned fees and attend an ethics program. Sullivan v. Ky. Bar Ass'n, 353 S.W.3d 342, 2011 Ky. LEXIS 157 (Ky. 2011).
Attorney who accepted a $3,000 retainer in a divorce case, failed to perform any work on the case, failed to deposit the money in an escrow account, billed the client for work not performed, and failed to refund the fee, was subject to agreed discipline under Ky. R. Sup. Ct. R. 3.480(2) of a 30-day suspension, probated on certain conditions. Burgin v. Ky. Bar Ass'n, 362 S.W.3d 331, 2012 Ky. LEXIS 34 (Ky. 2012).
SCR 3.130-1.16(d) was violated when the attorney failed to return the unearned portion of the fee paid by the father of a client in a criminal case. Ky. Bar Ass'n v. House, 366 S.W.3d 927, 2012 Ky. LEXIS 94 (Ky. 2012).
Partially probated suspension was imposed for an attorney who violated SCR 3.130-1.4(a), SCR 3.130-1.15(a), SCR 3.130-1.16(d), and SCR 3.130-8.4(c) by failing to respond for requests for information, transferring money from an escrow account into an operating account, failing to issue a refund to a client after withdrawing representation, and by giving false information to the client about the refund and who also admitted violations arising from another complaint in an insurance case. The attorney and the Kentucky Bar Association agreed to the imposition of discipline. Brady v. Ky. Bar Ass'n, 377 S.W.3d 546, 2012 Ky. LEXIS 152 (Ky. 2012).
Attorney was suspended from practice of law for 61 days for violating SCR 3.130-1.3, 3.130-1.4(a)(4), and  3.130-1.16(d) for failing to act with reasonable diligence and promptness in representing a client, for failing to promptly reply to her client's reasonable requests for information, and for failing to return the unearned portion of the client's advance fee payment. Ky. Bar Ass'n v. Slone, 390 S.W.3d 787, 2013 Ky. LEXIS 22 (Ky. 2013).
Attorney violated SCR 3.130-1.4(a); 3.130-1.15(a), (b); 3.130-1.16(d); 3.130-3.4(c); 3.130-8.1(b); and 3.130-8.4(c) for his failure to inform a client of his suspension; for his personal use of a client's funds, for his failure to place the money paid to hire an expert witness into a trust account, and for his failure to deposit advance fee payments into trust accounts; for his failure to promptly return the funds to a client's grandfather and for his inability to provide a full accounting of another client's advance fee payment; for his failure to return funds upon termination of his representation; for his failure to inform the client of his December 10, 2008 suspension; for his failure to respond to the Kentucky Inquiry Commission's complaint; and for engaging in dishonest conduct. Ky. Bar Ass'n v. Palmer, 391 S.W.3d 373, 2013 Ky. LEXIS 25 (Ky. 2013).
Attorney admitted that he engaged in professional misconduct by failing to respond to his client's requests for information, by charging an unreasonable fee for legal services, by representing multiple clients with a prohibited conflict, by acquiring an ownership in the interest in the property of a client's parents, by failing to deposit the advance fee payment into his escrow account, by failing to return the unearned advance fee payment upon termination, by failing to properly supervise his paralegal, by assisting the paralegal in presenting himself to the clients as an attorney and by assisting him in the unauthorized practice of law, and by initiating contact with the clients through his paralegal in violation of SCR 3.130-1.4(a), -1.5(a), -1.7(b), -1.8(a), -1.15(a), -1.16(d), -5.3(b), (c), -5.5, and -7.09, and was suspended from practice of law for 61 days with all but 30 days of the suspension probated pursuant to a negotiated sanction with the Kentucky Bar Association under SCR 3.480(2). Bishop v. Ky. Bar Ass'n, 392 S.W.3d 926, 2013 Ky. LEXIS 36 (Ky. 2013).
Attorney was suspended from the practice of law for 30 days because the client gave the attorney $7,733 to resolve credit card debt, the attorney did not use any of the $4,733 he had withdrawn in cash, and held for more than seven years, to pay any of the client's debts, and he did not refund the $1,500 he had set aside with regard to civil actions. Moreover, the attorney did not keep a billing record and could not itemize the time he spent on the client's case. Alexander v. Ky. Bar Ass'n, 398 S.W.3d 438, 2013 Ky. LEXIS 243 (Ky. 2013).
Attorney was suspended for 181 days for failing to keep a client informed about the status of the client's matter, to refund the advanced fee that the attorney received from the client, and to respond to the disciplinary authority's lawful demand for information. Ky. Bar Ass'n v. Robertson, 399 S.W.3d 777,  2013 Ky. LEXIS 293 (Ky. 2013).
3. Failure to Return Papers.
Attorney adjudged guilty of charging an unreasonable fee, failing to adequately communicate the basis of the fee before or within reasonable time after commencing representation, and failing to reasonably return papers and property to a client upon reasonable request, was punished by a public reprimand and required to submit the fee dispute with his client to arbitration. Kentucky Bar Ass'n v. Delahanty, 878 S.W.2d 795, 1994 Ky. LEXIS 66 (Ky. 1994).
Where attorney was found guilty of violating the Rules of Professional Conduct by neglecting to timely surrender a client's file after termination of employment, by knowingly failing to respond to a lawful demand for information from disciplinary authority, by failing to timely respond to discovery and appear at scheduled trial and by refusing to timely surrender to successor counsel papers and property to which the client was entitled, recommendation for a six-month's suspension was excessive; a 59-day suspension was an appropriate penalty. Kentucky Bar Ass'n v. Blackburn, 883 S.W.2d 877, 1994 Ky. LEXIS 104 (Ky. 1994).
An attorney violated SCR 3.130-1.16 when he failed to notify a client that his license to practice was suspended and neglected to return documents relating to the case to the client. Heist v. Kentucky Bar Ass'n, 951 S.W.2d 326, 1997 Ky. LEXIS 99 (Ky. 1997).
An attorney was suspended from the practice of law for 30 days on the basis of her violation of, inter alia, SCR 3.130-1.16, where she unsuccessfully appealed a judgment in a dissolution of marriage case, failed to inform the client of the result of the appeal, despite his telephone calls to her, and failed to forward a copy of the client's files to his new counsel, despite telephone calls and written correspondence requesting such action. Kentucky Bar Ass'n v. Cartee, 53 S.W.3d 69, 2000 Ky. LEXIS 82 (Ky. 2000).
Lawyer was publicly reprimanded for ethical violations where he was dilatory in obtaining service of process in his client's personal injury case, where he failed to properly notify his client regarding the personal injury case, where he failed to properly respond to a summary judgment motion in the case, and he failed to promptly deliver the file to his client's mother when asked to do so; the facts amply supported the finding that the lawyer violated SCR 3.130-1.3, 3.130-1.4, 3.130-3.2, 3.130-1.16(d). Ky. Bar Ass'n v. Edwards, 123 S.W.3d 912, 2004 Ky. LEXIS 12 (Ky. 2004).
Lawyer was publicly reprimanded for misconduct in which, although he agreed to cover another lawyer's cases which she was on a medical leave, he failed to respond to a client's frequent attempts to contact him about the progress of the case, and failed to surrender the client's file to him in a timely manner. Ky. Bar Ass'n v. Robey, 198 S.W.3d 587, 2006 Ky. LEXIS 199 (Ky. 2006).
Attorney was suspended from the practice of law because the attorney violated SCR 3.130-1.16(d) by failing to forward a client's file to the client's new attorney. Myles v. Ky. Bar Ass'n, 289 S.W.3d 561, 2009 Ky. LEXIS 68 (Ky. 2009).
Attorney was suspended from the practice of law in Kentucky for a total of 120 days in two cases, because a prosecutor must decline employment in any civil action when there was any reasonable probability that a criminal prosecution might arise from the circumstances of the case, and three criminal cases were dismissed with prejudice due to the attorney's failure to provide competent representation, failure to act with diligence and promptness and failure to expedite litigation, and the attorney failed to return the files to the client (the Attorney General). Ky. Bar Ass'n v. Ballard, 349 S.W.3d 922, 2011 Ky. LEXIS 129 (Ky. 2011).
Because an attorney failed to file a motion pro hac vice in order to represent a client in Ohio, failed to communicate with the client or the Alternative Dispute Resolution Office, and failed to return the client's file, the attorney was suspended for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (4), 3.130-3.4(c), 3.130-5.5(a), 3.130-1.16(d), 3.130-8.1(a), and 3.130-8.4(c). Ky. Bar Ass'n v. Thornsberry, 354 S.W.3d 526, 2011 Ky. LEXIS 158 (Ky. 2011).
Attorney who admitted he failed to return client files and failed to inform his client and the federal court that he had been suspended for failing to pay bar dues violated SCR 3.130-1.16(d) and SCR 3.130-3.4(c); an agreed suspension of 45 days was an adequate sanction. Bryant v. Ky. Bar Ass'n, 363 S.W.3d 346, 2012 Ky. LEXIS 33 (Ky. 2012).
Attorney was suspended from the practice of law for 61 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (a)(4), 3.130-1.16(d), and 3.130-8.1(b) by failing to respond to discovery requests, failing to keep his client informed about the status of her case, failing to comply with his client's requests for information, and failing to return his client's file upon termination of representation. Ky. Bar Associaton v. Thornsberry, 365 S.W.3d 559, 2012 Ky. LEXIS 71 (Ky. 2012).
Attorney was suspended from the practice of law for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b) because, inter alia, he failed to obtain a final order in a divorce case to distribute to the client portions of her ex-husband's retirement account or other property, and he did not talk to her about the status of her case. Ky. Bar Ass'n v. Zimmerman, 365 S.W.3d 556, 2012 Ky. LEXIS 75 (Ky. 2012).
Attorney violated the rules of professional conduct where she: (1) failed to timely file a civil action for a client before the applicable statute of limitations lapsed; (2) undertook initial representation of the client in November 2005 without informing him until December 2009 that she could not represent him in Indiana because she was not licensed to practice law in that state; (3) failed to surrender the client's file to his subsequent counsel despite several efforts by counsel to obtain the file; (4) failed to respond to a bar complaint filed by the client's subsequent counsel; and (5) informed the client that she could not continue to represent him in Indiana because “she had used up her quota for cases in that state” when no such quota existed. A 181-day suspension was an appropriate sanction for the violations, but sanctions were not imposed in view of the attorney's permanent disbarment. Ky. Bar Ass'n v. House, 373 S.W.3d 452, 2012 Ky. LEXIS 123 (Ky. 2012).
Attorney was suspended from the practice of law in Kentucky for a period of 181 days, to run consecutively to all suspensions currently imposed, for violations of SCR 3.130-1.4(a)(3), (a)(4), (b), 3.130-1.16(d), and 3.130-8.1(b) for failing to contact the client regarding her case, failing to promptly return her file, and failing to respond to a lawful demand for information. Ky. Bar Associaton v. Thornsberry, 377 S.W.3d 544, 2012 Ky. LEXIS 145 (Ky. 2012).
Negotiated discipline of a 30-day probated suspension was accepted where a previously undisciplined attorney violated professional conduct rules by failing to diligently represent a client, failing to respond to communications, failing to provide copies of pleadings, failing to provide the client's file, failing to provide services within a certain time frame, placing an unearned advance fee payment into a general operating account, failing to timely refund the payment after representation was terminated, and failing to provide the Kentucky Bar Association with information. Mitchner v. Ky. Bar Ass'n, 407 S.W.3d 549,  2013 Ky. LEXIS 384 (Ky. 2013).
4. Penalty.
Board of Governor's recommended 1-year suspension from practice of law was adopted by Supreme Court of Kentucky where attorney was found guilty of two (2) counts of violating SCR 3.130-1.3 (failing to  act with diligence and promptness in representation), SCR 3.130-8.3 (misrepresenting  he would file clients' lawsuits), SCR 3.130-1.16(d) (failing to  return fee for services never rendered), and SCR 3.130-1.4(a) (failing to  inform clients) and failed to answer or defend charges within the time allowed by SCR 3.200. Kentucky  Bar Ass'n v. Walker, 922 S.W.2d 10, 1996 Ky. LEXIS 55 (Ky. 1996).
An attorney's motion for a one-year suspension was granted pursuant to SCR 3.480(3), thus terminating proceedings for his violation of SCR 3.130-1.3 and 1.4 by failing to act with diligence and promptness and to keep a client reasonably informed, violations of CR 11 and 3.130-3.1 by filing frivolous, nonmeritorious arguments before three courts, and violation of SCR 1.130-1.16(a)(1) by continuing to represent his client in those three courts after being subject to CR 11 sanctions. Turner v. Kentucky Bar Ass'n, 955 S.W.2d 926, 1997 Ky. LEXIS 144 (Ky. 1997).
The court suspended for one (1) year an attorney who failed to appear in court for a client's divorce proceeding, failed to communicate with the client about the status of his case, and failed to return the unearned portion of client's paid fee; the attorney, whose past disciplinary record consisted of three (3) private admonitions, never responded to the client's complaint or to the Inquiry Tribunal's charges, and did not participate or defend himself in the Board of Governors' proceeding. Kentucky Bar Ass'n v. Greer, 959 S.W.2d 97, 1998 Ky. LEXIS 6 (Ky. 1998).
Where a lawyer violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.3(c), 3.130-8.1(b), inter alia, by failing to keep a client informed, advising the client while under suspension, failing to respond to the bar association's complaint, and failing to request a SCR 3.370(8) review of the association's recommendation, pursuant to SCR 3.370(10), the lawyer was suspended for three (3) years to run consecutively to a prior suspension. Ky. Bar Ass'n v. Roberts, 114 S.W.3d 843, 2003 Ky. LEXIS 203 (Ky. 2003).
Attorney was publicly reprimanded and had his license suspended for 30 days after he admitted that he failed to keep a client informed as to the status of her case, which resulted in a judgment against her, and he also admitted that he failed to take the proper steps for termination of his representation of the client. Aulenbach v. Ky. Bar Ass'n, 151 S.W.3d 330, 2004 Ky. LEXIS 318 (Ky. 2004).
Because an attorney did not diligently and promptly represent clients, did not keep them informed, did not return their funds and documents, and did not respond to bar complaints, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-1.5(a), and 3.130-8.1(b); therefore, the attorney was suspended for a year. Ky. Bar Ass'n v. Gabbard, 172 S.W.3d 395, 2005 Ky. LEXIS 281 (2005).
Attorney received a public reprimand and was required to take remedial education courses in the areas of domestic relations, appellate practice and/or legal writing based on finding that he was guilty of violating SCR 3.130-1.1, 3.130-1.3, 3.130.1.4(a), (c), 3.130-1.16(d), and 3.130-3.4(c) in his handling of a divorce case, where the attorney failed to file a brief in the appeal of the divorce judgment, he failed to inform his client that the judgment had been reversed on the issue of maintenance, when the case was remanded, the attorney failed to notify his client of a hearing on the maintenance issue until just prior to the hearing and then, he failed to prepare the client for the hearing, and when the client retained new counsel, the attorney failed to comply with a request for a copy of the attorney's file made by new counsel. Ky. Bar Ass'n v. Nesbitt, 189 S.W.3d 144, 2006 Ky. LEXIS 95 (Ky. 2006).
Attorney received a three-year suspension, to be served consecutive to an earlier two-year suspension, after being found guilty of violating SCR 3.130-1.3, 3.130-16(d), 3.130-3.2, 3.130-3.4(c), and 3.130-8.1(b), where the attorney failed to prosecute a civil action on behalf of a client, failed to respond to an order that he turn his file over to substitute counsel, failed to respond to discovery in the underlying litigation, and failed to respond to warning letters, complaints, and charges filed by the Kentucky Bar Association Inquiry Commission. Ky. Bar Ass'n v. Geller, 188 S.W.3d 431, 2006 Ky. LEXIS 96 (Ky. 2006).
When an attorney admitted failing to respond to a motion, failing to advise his clients of the granting of the motion, not communicating to his clients the steps necessary to respond properly to the motion, placing an unearned retainer into his general account, and failing to refund an unearned fee, in violation of SCR 3.130-1.3, SCR 3.130-1.4(a) and (b), SCR 3.130-1.15(a), and SCR 3.130-1.16(d), and consented to a 30-day suspension, the court imposed the suspension. Ky. Bar Ass'n v. Justice, 198 S.W.3d 583, 2006 Ky. LEXIS 183 (Ky. 2006).
Lawyer was suspended from practice for 60 days, probated for two years subject to conditions, for misconduct in which the lawyer failed to appear for scheduled court hearings on behalf of two criminal clients, including one scheduled trial date. Ky. Bar Ass'n v. Conley, 203 S.W.3d 142, 2006 Ky. LEXIS 263 (Ky. 2006).
Attorney was permanently disbarred from the practice of law because the unethical behavior alleged in the charges demonstrated a pattern of misconduct represented by twelve charges of ethical conduct in which the attorney would accept representation of a client, accept an advance payment of fee, fail to perform the agreed upon legal tasks, fail to communicate with the client, and fail either to surrender papers and property to which the client was entitled or to refund any unearned fee. Ky. Bar Ass'n v. Johns, 236 S.W.3d 610, 2007 Ky. LEXIS 201 (Ky. 2007).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Upon alleged violations of SCR 3.130-1.3, 1.4, and  1.16, an attorney's motion to terminate the disciplinary proceedings filed against him by consenting to a public reprimand was granted, as: (1) the bar association had no objection to the motion; (2) despite the attorney's pattern of misconduct, the relevant precedent demonstrated that a public reprimand had been entered for similar conduct; and (3) the attorney took steps to rectify matters with his former clients. Teater v. Ky. Bar Ass'n, 243 S.W.3d 349, 2008 Ky. LEXIS 5 (Ky. 2008).
Attorney was permanently disbarred from the practice of law because the attorney had violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, 3.130-3.4, 3.130-8.1(d), and 3.130-8.3(c) by failing to act with reasonable diligence in representing his clients, failing to keep the clients reasonably informed about the status of their cases, failing to return the unearned portion of fees, and failing to respond to the bar complaint. Kentucky Bar Ass'n v. Hammond, 245 S.W.3d 199, 2008 Ky. LEXIS 35 (Ky. 2008).
Because an attorney neglected a client and failed to keep the client informed of the status of the client's uncontested divorce proceeding, the attorney was public reprimanded pursuant to SCR 3.480(2) for violating SCR 3.130-1.3, 1.130-1.4(a) and  3.130-1.16(d). Riley v. Ky. Bar Ass'n, 262 S.W.3d 203, 2008 Ky. LEXIS 200 (Ky. 2008).
Order resolving the two pending disciplinary proceedings against an attorney by suspending his license to practice law in the Commonwealth for one year, with 181 days to be served and the remainder probated for two years upon the condition that the attorney participate in a lawyer assistance program and attend remedial ethics education, was accepted by the court where the attorney failed to return calls and failed to return a retainer, was found to have violated SCR 3.130-1.16(d), 3.130-1.4(a) and (b), 3.130-1.3, 3.130-1.15(b), and 3.130-8.3(c), in regard to the representation of two clients. Coorssen v. Ky. Bar Ass'n, 266 S.W.3d 237, 2008 Ky. LEXIS 253 (Ky. 2008).
Where an attorney failed to return his client's phone calls, refused to return an unearned portion of a retainer upon termination of his representation, and had been charged with several criminal counts, including theft by deception, wanton endangerment, and possession of a controlled substance, he was charged with violating SCR 3.130-1.3, -1.4, -3.2, -1.16(d), -3.4(c), -8.1(b) and -8.3(b); thus, the attorney's motion to resign as a member of the Kentucky Bar Association under terms of permanent disbarment was granted. Robey v. Ky. Bar Ass'n, 266 S.W.3d 234, 2008 Ky. LEXIS 255 (Ky. 2008).
When respondent attorney was found guilty of violating SCR 3.130-1.5(c), 3.130-1.16(d), and  3.130-8.1(a) by charging a contingency fee without a prior written agreement, failing to refund an unearned portion of fees to his clients, and making false statements of fact to the Office of Bar Counsel regarding the amount of work performed by his office in representing his clients, the court accepted the recommendation of a 30-day suspension, with restitution and a requirement that respondent attend remedial ethics training, in light of his lack of prior discipline. Kentucky Bar Ass'n v. Womack, 269 S.W.3d 409, 2008 Ky. LEXIS 283 (Ky. 2008).
An attorney who left the firm she was working for, did not communicate with a client or refund the client's unearned fee, and failed to supply documents and information to investigators, violated SCR 3.130-1.3, 1.4(a), 1.16(d), and 8.1(b). As she did not contest the proposed sanction of a 30-day suspension, and had previously received a private reprimand for similar misconduct, she was suspended for 30 days. Kentucky Bar Ass'n v. Whitlock, 275 S.W.3d 179, 2008 Ky. LEXIS 311 (Ky. 2008).
Because an attorney failed to respond to complaints by two bankruptcy clients and the Kentucky Bar Association, the attorney was suspended for 181 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Whitlock, 290 S.W.3d 53, 2009 Ky. LEXIS 60 (Ky. 2009).
Attorney who had an extensive prior disciplinary history, who took a retainer from a client in a custody and child support matter and did not act or communicate with the client beyond an initial filing, and who defaulted in three pending disciplinary matters, was suspended from the practice of law for a three-year period; the attorney's actions in the custody and support matter constituted violations of SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, and 3.130-8.1(b). Kentucky Bar Ass'n v. Burlew, 281 S.W.3d 768, 2009 Ky. LEXIS 104 (Ky. 2009).
Attorney was permanently disbarred after the state supreme court adopted under SCR 3.370(10) the decision of the Board of Governors of the Kentucky Bar Association, which found in five separate disciplinary matters that the attorney, who failed to answer any of the charges, had violated: (1) SCR 3.130-1.15(a) by failing to hold property of clients that was in his possession in connection with a representation separate from his own property; (2) SCR 3.130-1.15(b) by failing to promptly deliver to clients any funds or other property that the clients were entitled to receive and, upon request by the clients, not promptly rendering a full accounting regarding such property; (3) SCR 3.130-8.1(a) by knowingly making false statements of material fact; (4) SCR 3.130-8.3(c) by engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation; (5) SCR 3.130-1.4(a) by failing to keep a client reasonably informed; (6) SCR 1.8(a) by engaging in an improper business transaction with a client; (7) SCR 3.130-1.15(c) by failing to keep separate property in which both a client and the attorney had a claim of interest; (8) SCR 1.16(d) by failing to protect a client's interests upon termination of the representation and failing to return an unearned fee; and (9) SCR 3.130-8.1(b) by failing to respond. Ky. Bar Ass'n v. Kersey, 320 S.W.3d 682,  2010 Ky. LEXIS 240 (Ky. 2010).
Nine-month suspension from the practice of law was imposed where an attorney violated SCR 3.130-1.3, SCR 3.130-1.16(d), SCR 3.130-1.9(a), SCR 3.130-8.1(b), and SCR 3.130-3.4 through her representation of estates and failing to respond to orders and complaints. The recommended sanction was appropriate in light of the attorney's prior discipline, and the Kentucky Supreme Court elected not to review a commissioner's recommendation as allowed under SCR 3.370(9). Ky. Bar Ass'n v. Sebastian, 353 S.W.3d 616, 2011 Ky. LEXIS 125 (Ky. 2011).
Court adopted the recommendations of the Board of Governors, and a lawyer was disbarred for violations of, inter alia, SCR 3.130-1.4(a)(4), 3.130-1.4(b), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.4(c), 1.130-3.4(c), 3.130-8.1(b) in three cases because the lawyer had, among other things, improperly represented a client after her suspension and provided the client with ineffective representation, failed to properly dispose of her abandoned files after she was evicted from her office, and had pled guilty to failure to file state income tax returns; the lawyer did not respond to the charges. The lawyer had an extensive list of prior discipline proceedings including three private admonitions and three suspensions. Ky. Bar Ass'n v. Jackson-Rigg, 354 S.W.3d 127, 2011 Ky. LEXIS 150 (Ky. 2011).
Attorney's admitted misconduct in failing to adequately represent the attorney's client, which the attorney conceded violated Kentucky's Rules of Professional Conduct, warranted a public reprimand after the attorney and state bar association negotiated that punishment pursuant to SCR 3.480(2). The record showed that the attorney had violated SCR 3.130-1.3, regarding diligence, SCR 3.130-1.4(a)(4) by failing to promptly respond to the client's requests for information, SCR 3.130-1.16(d) by abandoning the client, not terminating the representation, and not returning any unearned fee, and SCR 3.130-8.1(b) by failing to respond to a bar complaint regarding the alleged inadequate representation. Wides v. Ky. Bar Ass'n, 381 S.W.3d 312, 2012 Ky. LEXIS 181 (Ky. 2012).
Attorney, who was suspended for 60 days, violated SCR 3.130-1.16(d) when he failed to return settlement funds upon the termination of the representation. Ky. Bar Ass'n v. Curtis, 390 S.W.3d 785, 2013 Ky. LEXIS 17 (Ky. 2013).
Supreme Court found reprimand to be appropriate discipline for an attorney's misconduct. The attorney admitted violating SCR 3.130-1.3, 3.130-1.4(a)(4), 3.130-1.15(a), and 3.130-1.16(d). Parker v. Ky. Bar Ass'n, 390 S.W.3d 792, 2013 Ky. LEXIS 18 (Ky. 2013).
Attorney was suspended for one year, with 61 days to serve and the remainder probated for one year because he entered into a business transaction and acquired a monetary interest adverse to his clients, told his clients that he would repay the loan, but attempted to have it discharged in bankruptcy instead, failed to deliver his clients'  funds and to promptly account for them, failed to return the clients'  papers and property, and failed to refund any unearned portion of their fee when they terminated his representation. Ky. Bar Ass'n v. Moore, 498 S.W.3d 786, 2016 Ky. LEXIS 438 (Ky. 2016).
5. Improper Withdrawal from Case.
Defendant was retained by a client in a Chapter 7 proceeding. The client paid the defendant, and the defendant closed his offices, without giving notice to the client, without refunding any portion of the moneys paid, and without filing the petition. Defendant also closed out the client's files with out telling the client who believed the defendant continued to represent her. This was sufficient evidence to find guilt under a charge of improperly withdrawing from a case. Kentucky Bar Ass'n v. Devers, 936 S.W.2d 89, 1996 Ky. LEXIS 132 (Ky. 1996).
Attorney's failure to diligently pursue the collection of a bad check and his subsequent abandonment of the case constituted violations of the duties of diligence, communication with client, and protection of client's interests, and warranted a three-month suspension from the practice of law. Kentucky Bar Ass'n v. Berkebile, 971 S.W.2d 292, 1998 Ky. LEXIS 106 (Ky. 1998).
Attorney violated SCR 3.130-1.16(d), involving termination of representation, by failing to return a client's file and failing to notify the court and opposing counsel of her withdrawal from the case, causing her to remain counsel of record and thereby to receive pleadings, after she sent her client a letter, after she agreed to represent him and entered her appearance, telling him she had decided to retire from the practice of law. Ky. Bar Ass'n v. Perry, 102 S.W.3d 507, 2003 Ky. LEXIS 65 (Ky. 2003).
 Attorney was disbarred for mishandling settlement funds that  came into her possession (for which she had pleaded guilty when  criminally charged), mishandling 13 clients' affairs, primarily  involving failures to communicate with them, and failure to  respond to bar association's investigation. The attorney's  actions were violations of SCR 3.130-1.4 (lack of diligence),  3.130-1.3 (failure to inform a client), 3.130-1.15 (failure to  deliver funds to a client), 3.130-1.16 (failure to notify client  of termination of representation and to protect client's  interest), 3.130-8.1 (failure to respond to a disciplinary  authority), 3.130-8.3 (engaging in conduct involving dishonesty,  fraud, deceit or misrepresentation), and 3.130-8.3 (committing a  criminal act reflecting adversely on honesty, trustworthiness or  fitness of attorney). Ky. Bar Ass'n v. Sivalls, 165 S.W.3d 137, 2005 Ky. LEXIS 184 (Ky. 2005)
In a disciplinary case where the attorney's assistant not only intentionally and dishonestly concealed her communications with clients, but for several years had improperly performed legal services for current clients, former clients and people the attorney never agreed to represent, the attorney admitted violating SCR 3.130-1.3, 3.130-1.4(a) and (b), 3.130-8.1(b), 3.130-5.3(b), 3.130-1.16(a)(2) and (d) by failing to diligently represent his clients, keep them informed, respond to disciplinary authority, ensure the conduct of his staff, properly withdraw from representation, and protect client interests upon termination. Crawford v. Ky. Bar Ass'n, 364 S.W.3d 185, 2012 Ky. LEXIS 48 (Ky. 2012).
Finding that the attorney was in criminal contempt of court for failing to appear at a client's arraignment was proper because it was undisputed that the attorney did not request permission from the court to withdraw as counsel, nor provided the court with a showing of extraordinary circumstances; thus, he had a duty to appear with his client at the client's arraignment. The attorney was also required to follow the local court rule regarding withdrawal, and because he did not, he was not relieved of his duty to appear. Poindexter v. Commonwealth, 389 S.W.3d 112, 2012 Ky. LEXIS 204 (Ky. 2012).
6. Proper Withdrawal from Case.
Where a federal district court identified no countervailing prejudicial concerns, the court abused its discretion in denying a law firm's motion to withdraw as counsel because the law firm gave reasonable notice--over three weeks--and did not coerce in any regard; the case remained inactive, with no impending deadlines. Brandon v. Blech, 560 F.3d 536, 2009 U.S. App. LEXIS 6079 (6th Cir. 2009).
7. Failure to Inform Clients of Suspension from Law Practice.
Attorney's disbarment was warranted after finding violations of SCR 3.130-1.15(a) and (b), SCR 3.130-8.3(b) and (c), SCR 3.130-1.1, SCR 3.130-1.4(a) and (b), SCR 3.130-1.16, SCR 3.130-1.3(d), and SCR 3.130-3.4(c) involved in four separate client complaints, each containing multiple counts, of failing to make a disbursement of $1,500 and not providing an accounting of proceeds collected from settlement of dissolution action; convictions of misdemeanor theft, felony theft by deception and felony theft by failure to make required disposition of property; failing to prosecute clients' claim for damages due to vehicular collision; and failing to file bankruptcy petition after being paid fee and failing to notify clients of her suspension from law practice. Kentucky Bar Ass'n v. Watson, 935 S.W.2d 610, 1996 Ky. LEXIS 131 (Ky. 1996).
An attorney who failed to inform clients of the attorney's suspension from the practice of law and failed to respond to the disciplinary authority, violated SCR 3.130-1.16(d), 3.130-1.4(a), (b), 3.130-3.4(c), 3.130-8.1(b), and 3.130-5.5(a); therefore, pursuant to SCR 3.370(10), the state Supreme Court adopted the Board of Governors' recommendation that the attorney be suspended for one (1) year to begin at the conclusion of a current suspension. Ky. Bar Ass'n v. Klapheke, 122 S.W.3d 64, 2003 Ky. LEXIS 251 (Ky. 2003).
Where an attorney effectively abandoned clients, inter alia, by failing to keep them informed of the status of their cases and where the attorney failed to respond to the bar complaints, the attorney violated SCR 3.130-1.4(a), (b), 3.130-1.16(d), and 3.310-8.1(b); as a result, pursuant to SCR 3.370(10), the recommendation to permanently disbar the attorney was adopted. Ky. Bar Ass'n v. Perry, 122 S.W.3d 61, 2003 Ky. LEXIS 256 (Ky. 2003).
Attorney was permanently disbarred where attorney had been hired by clients to represent them in various legal matters, had taken “nonrefundable retainers” from the clients, continued to accept fees from some of them, and did not perform the work requested. Additionally the attorney did not inform clients during periods when he was suspended from the practice of law for non-payment of dues and for not completing continuing education requirements, in violation of SCR 3.130-1.3, 3.130-1.4, 3.130-1.15, and 3.130-1.16. Ky. Bar Ass'n v. Adair, 203 S.W.3d 144, 2006 Ky. LEXIS 256 (Ky. 2006).
Lawyer was suspended for 30 days for misconduct in which, among other things, although the lawyer was suspended after agreeing to represent at client in a divorce proceeding, the lawyer failed to inform the client that she had been suspended; further, the lawyer held herself out as a practicing attorney after she had been suspended. Morton v. Ky. Bar Ass'n, 230 S.W.3d 328, 2007 Ky. LEXIS 158 (Ky. 2007).
Lawyer was suspended for one year for misconduct under circumstances in which, in two probate matters, although the lawyer was retained to complete the probate, the lawyer abandoned his practice, failed to complete the probate matters, and failed to notify the clients of his suspension. Ky. Bar Ass'n v. McCartney, 232 S.W.3d 516, 2007 Ky. LEXIS 187 (Ky. 2007).
Because an attorney failed to keep clients informed of the status of their cases, failed to inform them of a prior suspension for prior misconduct, and failed to properly supervise a secretary, the attorney was suspended for 181 days for violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(a)(2), and 3.130-5.3(b). Kentucky Bar Ass'n v. Howard, 279 S.W.3d 519, 2009 Ky. LEXIS 57 (Ky. 2009).
8. Failure to Inform Clients of Abandonment of Case.
An attorney would be disbarred where, inter alia, he failed to inform three different clients that he had abandoned their cases. Kentucky Bar Ass'n v. Taylor, 997 S.W.2d 464, 1999 Ky. LEXIS 92 (Ky. 1999).
Attorney violated SCR 3.130-1.16(d), involving termination of representation, by failing to inform a client that she no longer represented him and failing to timely return his file. Ky. Bar Ass'n v. Perry, 102 S.W.3d 507, 2003 Ky. LEXIS 65 (Ky. 2003).
Because an attorney accepted $500 from a client, but never responded to the client's subsequent efforts to contact the attorney, the attorney violated SCR. 3.130-1.3, 3.130-1.4, and 3.310-1.16(d); therefore, the attorney was suspend for 181 days, and was ordered to pay restitution to the client and for the costs of the disciplinary proceedings. Ky. Bar Ass'n v. Griffiths, 225 S.W.3d 393, 2007 Ky. LEXIS 135 (Ky. 2007).
Attorney was permanently disbarred because the attorney violated SCR 3.130-1.16(d) when, in a real estate matter in which the attorney represented the sellers of certain real estate, the attorney vacated the attorney's office and had no further communication with the clients without notifying the clients of any such intention. Kentucky Bar Ass'n v. McCartney, 281 S.W.3d 286, 2009 Ky. LEXIS 64 (Ky. 2009).
Lawyer was suspended for 181 days because without informing his clients, he abandoned two civil lawsuits filed on behalf of the clients, despite having been paid in advance for his services, the clients were then unable to contact the lawyer, and the lawyer failed to provide an accurate bar roster address, in violation of SCR 3.130-1.3, 1.4(a), 1.16(d), 3.4(c), 8.1(b), and SCR 3.175(1); the lawyer failed to respond to the bar complaints or to the charges. Kentucky Bar Ass'n v. Mathews, 283 S.W.3d 741, 2009 Ky. LEXIS 83 (Ky. 2009).
Because an attorney neglected client matters, failed to communicate with a client, and thereafter, failed to respond to court orders and disciplinary inquiries, the attorney violated SCR 3.130-1.1, 130-1.3, 3.130-1.4, 3.130-1.16(d), 3.130-3.4(c), and 3.130-8.1(b); consequently, the attorney was suspended from the practice of law for 30 days. Ky. Bar Ass'n v. Slone, 413 S.W.3d 270, 2011 Ky. LEXIS 181 (Ky. 2011).
9. Improper Termination of Representation.
Lawyer was disbarred for misconduct in four separate cases in which the lawyer was retained to represent clients but provided few or no services, failed to communicate with the clients, failed to respond to the clients, and failed to refund fees; the lawyer had prior disciplinary suspensions. Ky. Bar Ass'n v. Pulliam, 232 S.W.3d 520, 2007 Ky. LEXIS 194 (Ky. 2007).
Suspension of an attorney was proper under SCR 3.130-1.16(d) because after the client did not receive communications from the attorney, the client went to the attorney's office and discovered that it was vacant with a “For Rent” sign in the window. Furthermore, the amount of the retainer which the attorney refunded to the client, after the attorney filed the client's divorce petition but took no further action, was insufficient. Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 308, 2008 Ky. LEXIS 94 (Ky. 2008).
Because an attorney failed to file two motions for shock probation after a client paid the attorney to do so, and because the attorney failed to respond to the Bar complaint, the attorney was suspended from the practice of law for 61 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Emerson, 275 S.W.3d 183, 2008 Ky. LEXIS 310 (Ky. 2008).
Suspended attorney was publicly reprimanded because he failed to respond to the Inquiry Commission's complaint; however, the appearance of his law firm's address on a pleading was insufficient to support a finding that he failed to withdraw from the representation of a client and was practicing law during his suspension. Ky. Bar Ass'n v. Brinker, 415 S.W.3d 92, 2013 Ky. LEXIS 648 (Ky. 2013).
10. Failure to File for Permission to Withdraw.
Evidence was sufficient to support a finding that an attorney's failure to appear for an arraignment was deliberate and willful, constituting criminal contempt, because he filed a notice of appearance for the client while knowing he had a conflict for the arraignment date, and he did not request permission to withdraw as required by SCR 3.130-1.16(c). Poindexter v. Commonwealth, 2011 Ky. App. LEXIS 71 (Ky. Ct. App. 2011).
11. Quantum Meruit Fees.
Disagreement with a client over whether to accept a settlement offer was not a good and sufficient cause for an attorney to withdraw under SCR 3.130-1.16(b) with expectation of a quantum meruit fee, because the attorney was ethically bound by SCR 3.130-1.2(a) to accept the client's decision to reject the settlement offer in the personal injury case. Lofton v. Fairmont Specialty INS. Managers, Inc., 367 S.W.3d 593, 2012 Ky. LEXIS 88 (Ky. 2012).
12. Suspension.
Attorney was suspended from the practice of law for 30 days due to violations of SCR 3.130-1.3, SCR 3.130-1.4(a)(3), SCR 3.130-1.16(d), SCR 3.130-8.1(b), and SCR 3.130-8.4(c) relating to  her failing to return a client's retainer, refusing to respond, and failing to file a custody petition after she stated that she had done so. The attorney also did not respond to Bar Counsel's request for additional information. Ky. Bar Ass'n v. Gevedon, 398 S.W.3d 430, 2013 Ky. LEXIS 240 (Ky. 2013).
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Attorney was suspended from the practice of law for 30 days, the sanction was temporarily stayed, and could be conditionally discharged because the attorney failed to act with reasonable diligence in the probate matter, failed to keep the client reasonably informed of the matter, failed to protect the client's interests on the termination of the representation, and lied to the client. Ky. Bar Ass'n v. Roberts, 410 S.W.3d 614, 2013 Ky. LEXIS 466 (Ky. 2013).
Attorney was suspended for 60 days pursuant a negotiated settlement because the attorney threatened clients with the disclosure of information that might have been detrimental, continued to represent a client in an Indiana criminal case without an Indiana attorney assisting in the matter, failed to maintain an advance fee payment in a proper escrow account, failed to provide a full accounting of funds, and failed to properly supervise his attorneys/employees. Deters v. Ky. Bar Ass'n, 484 S.W.3d 299, 2016 Ky. LEXIS 111 (Ky. 2016).
Attorney was suspended for 30 days, probated for one year with conditions because he failed to communicate to a criminal client his inability to represent him in federal court, his plan to share the representation with another attorney, their decision to not file an appeal, that fees for his representation would be split with the other attorney, failed to enter into a written agreement with the client or his nephew relating to the fee-splitting arrangement, and failed to safeguard his client's funds by depositing them in his escrow account. Yates v. Ky. Bar Ass'n, 494 S.W.3d 491, 2016 Ky. LEXIS 343 (Ky. 2016).
Attorney was suspended for 181 days because he failed to respond to his clients'  request for information, failed to return the clients'  paperwork, abandoned the clients, failed to properly withdraw from the case upon termination of representation, and failed to respond to a lawful demand for information from an admissions or disciplinary authority. Ky. Bar Ass'n v. Sparks, 498 S.W.3d 389, 2016 Ky. LEXIS 440 (Ky. 2016).
Attorney was suspended from the practice of law in the Commonwealth of Kentucky for 181 days because the attorney violated the rules of professional conduct when he failed to act with reasonable diligence and promptness by failing to file cases for which a client had paid him; when he failed to promptly return the client's phone calls or respond to attempts to contact him in person; when he failed to promptly deliver the funds he obtained from the client's collections; when he failed to return 18 of the client's files once terminated; and when, in both Kentucky Bar Association (KBA) case files currently before the court, he failed to respond to the KBA's lawful demands for information. Ky. Bar Ass'n v. Hopper, 511 S.W.3d 912, 2017 Ky. LEXIS 76 (Ky. 2017).
Where an attorney moved for suspension from the practice of law, it was determined that the strategies he adopted had been effective and allowed him to practice law because he had not suffered a manic episode since undergoing professional care; the attorney conceded that he failed to comply with the rule, and the attorney and the Kentucky Bar Association agreed on the punishment to be levied. Wibbels v. Ky. Bar Ass'n, 527 S.W.3d 815, 2017 Ky. LEXIS 432 (Ky. 2017).
Rule 1.17.  Sale of law practice.
Text
A lawyer or a law firm may sell or purchase a law practice, or a field of practice, including good will, if the following conditions are satisfied:
 	(a)  The seller ceases to engage in:
 		(1)  the private practice of law; or
 		(2)  the field(s) of practice sold; or
 		(3)  the practice of law in the geographic area in which the practice has been conducted, all as the seller and purchaser may agree;
 	(b)  The entire practice, or the entire field of practice is sold to one or more lawyers or law firms;
 	(c)  The seller gives written notice to each of the seller's clients regarding:
 		(1)  the proposed sale;
 		(2)  the client's right to retain other counsel or to take possession of the file; and 
 		(3)  the fact that the client's consent to the transfer of the client's files will be presumed if the client does not take any action or does not otherwise object within ninety (90) days of the date the notice was sent.
 	(d)  The fees charged clients shall not be increased by reason of the sale.
 	(e)  If a client with active matters cannot be given notice, the file(s) of that client may be transferred to the purchaser only upon entry of an order by the circuit court in the county of the principal place of business of the seller. The seller may disclose to the court in camera information relating to the representation only to the extent necessary to obtain an order authorizing the transfer of the file. Notification of the entry of the order shall be sent to the Kentucky Bar Association.
 	(f)  In the event the sale includes files that are closed matters, and the attorney has mailed notice to the client's last known address, the client's consent to the transfer of the client's files will be presumed if the client does not take any action or does not otherwise object within ninety (90) days of the date the notice was sent.
History
(Amended April 16, 2009, effective July 15, 2009; amended eff. Jan. 1, 2018.)
Annotations

COMMENT:
[1]  The practice of law is a profession, not merely a business. Clients are not commodities that can be purchased and sold at will. Pursuant to this Rule, when a lawyer or an entire firm ceases to practice, or ceases to practice in a field of law, and other lawyers or firms take over the representation, the selling lawyer or firm may obtain compensation for the reasonable value of the practice as may withdrawing partners of law firms. See Rules 5.4 and 5.6.
Termination of Practice by the Seller
[2]  The requirement that all of the private practice, or all of a field of practice, or the practice of law in a particular geographic area be sold is satisfied if the seller in good faith makes the entire practice, or the field of practice, or the practice of law in a particular geographic area available for sale to the purchasers. The fact that a number of the seller's clients decide not to be represented by the purchasers but take their matters elsewhere, therefore, does not result in a violation. Return to private practice as a result of an unanticipated change in circumstances does not necessarily result in a violation. For example, a lawyer who has sold the practice to accept an appointment to judicial office does not violate the requirement that the sale be attendant to cessation of practice if the lawyer later resumes private practice upon being defeated in a contested or a retention election for the office or resigns from a judiciary position.
[3]  The requirement that the seller cease to engage in the private practice of law does not prohibit employment as a lawyer on the staff of a public agency or a legal services entity that provides legal services to the poor, or as in-house counsel to a business. 
[4]  The Rule permits a sale of an entire practice attendant upon retirement from the private practice of law within the geographical area. Its provisions, therefore, accommodate the lawyer who sells the practice upon the occasion of moving to another geographical area in the state.
[5]  This Rule also permits a lawyer or law firm to sell a field of practice. If a field of practice is sold and the lawyer remains in the active practice of law, the lawyer must cease accepting any matters in the field of practice that has been sold, either as counsel or co-counsel or by assuming joint responsibility for a matter in connection with the division of a fee with another lawyer as would otherwise be permitted by Rule 1.5(e). For example, a lawyer with a substantial number of estate planning matters and a substantial number of probate administration cases may sell the estate planning portion of the practice but remain in the practice of law by concentrating on probate administration; however, that practitioner may not thereafter accept any estate planning matters. Although a lawyer who leaves a jurisdiction or geographical area typically would sell the entire practice, this Rule permits the lawyer to limit the sale to one or more fields of the practice, thereby preserving the lawyer's right to continue practice in the fields of the practice that were not sold.
Sale of Entire Practice or Entire Field of Practice
[6]  The Rule requires that the seller's entire practice, or field(s) of practice or the practice of law in a particular geographic area, be sold. The prohibition against sale of less than an entire field of practice protects those clients whose matters are less lucrative and who might find it difficult to secure other counsel if a sale could be limited to substantial fee-generating matters. The purchasers are required to undertake all client matters in the practice, the field of practice, or in the geographic area in which the practice has been conducted, subject to client consent. This requirement is satisfied, however, even if a purchaser is unable to undertake a particular client matter because of a conflict of interest.
Client Confidences, Consent and Notice
[7]  Negotiations between seller and prospective purchaser prior to disclosure of information relating to a specific representation of an identifiable client no more violate the confidentiality provisions of Model Rule 1.6 than do preliminary discussions concerning the possible association of another lawyer or mergers between firms, with respect to which client consent is not required. Providing the purchaser access to client-specific information relating to the representation and to the file, however, requires client consent. The Rule provides that, before such information can be disclosed by the seller to the purchaser, the client must be given actual written notice of the contemplated sale, including the identity of the purchaser, and must be told that the decision to consent or make other arrangements must be made within 90 days. If nothing is heard from the client within that time, consent to the sale is presumed.
[8]  A lawyer or law firm ceasing to practice cannot be required to remain in practice because some clients cannot be given actual notice of the proposed purchase. Since these clients cannot themselves consent to the purchase or direct any other disposition of their files, the Rule requires an order by the circuit court in the county of the principal place of business of the seller authorizing their transfer or other disposition. The Court can be expected to determine whether reasonable efforts to locate the client have been exhausted, and whether the absent client's legitimate interests will be served by authorizing the transfer of the file so that the purchaser may continue the representation. Preservation of client confidences requires that the petition for a court order be considered in camera. See paragraph (f) for guidance on transferring files of former clients that cannot be given actual notice. 
[9]  All the elements of client autonomy, including the client's absolute right to discharge a lawyer and transfer the representation to another, survive the sale of the practice or field of practice.
Fee Arrangements Between Client and Purchaser 
[10]  The sale may not be financed by increases in fees charged the clients of the practice. Existing agreements between the seller and the client as to fees and the scope of the work must be honored by the purchaser.
Other Applicable Ethical Standards
[11]  Lawyers participating in the sale of a law practice or a practice field are subject to the ethical standards applicable to involving another lawyer in the representation of a client. These include, for example, the seller's obligation to exercise competence in identifying a purchaser qualified to assume the practice and the purchaser's obligation to undertake the representation competently (see Rule 1.1); the obligation to avoid disqualifying conflicts, and to secure the client's informed consent for those conflicts that can be agreed to (see Rule 1.7 regarding conflicts and Rule 1.0(e) for the definition of informed consent); and the obligation to protect information relating to the representation (see Rules 1.6 and 1.9).
[12]  If approval of the substitution of the purchasing lawyer for the selling lawyer is required by the Rules of any tribunal in which a matter is pending, such approval must be obtained before the matter can be included in the sale (see Rule 1.16).
Applicability of the Rule
[13]  This Rule applies to the sale of a law practice by representatives of a deceased, disabled or disappeared lawyer. Thus, the seller may be represented by a non-lawyer representative not subject to these Rules. Since, however, no lawyer may participate in a sale of a law practice which does not conform to the requirements of this Rule, the representatives of the seller as well as the purchasing lawyer can be expected to see to it that they are met. 
[14]  Admission to or retirement from a law partnership or professional association, retirement plans and similar arrangements, and a sale of tangible assets of a law practice, do not constitute a sale or purchase governed by this Rule.
[15]  This Rule does not apply to the transfers of legal representation between lawyers when such transfers are unrelated to the sale of a practice or a field of practice.
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Rule 1.18.  Duties to prospective client.
Text
(a)  A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.
(b)  Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client.
(c)  A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d). 
(d)  When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if: 
 	(1)  both the affected client and the prospective client have given informed consent, confirmed in writing, or; 
 	(2)  the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and 
 		(i)  the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
 		(ii)  written notice is promptly given to the prospective client.
Annotations

COMMENT:
[1]  Prospective clients, like clients, may disclose information to a lawyer, place documents or other property in the lawyer's custody, or rely on the lawyer's advice. A lawyer's discussions with a prospective client usually are limited in time and depth and leave both the prospective client and the lawyer free (and sometimes required) to proceed no further. Hence, prospective clients should receive some but not all of the protection afforded clients.
[2]  Not all persons who communicate information to a lawyer are entitled to protection under this Rule. A person who communicates information unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss the possibility of forming a client-lawyer relationship, is not a “prospective client” within the meaning of paragraph (a).
[3]  It is often necessary for a prospective client to reveal information to the lawyer during an initial consultation prior to the decision about formation of a client-lawyer relationship. The lawyer often must learn such information to determine whether there is a conflict of interest with an existing client and whether the matter is one that the lawyer is willing to undertake. Paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted by Rule 1.9, even if the client or lawyer decides not to proceed with the representation. The duty exists regardless of how brief the initial conference may be. 
[4]  In order to avoid acquiring disqualifying information from a prospective client, a lawyer considering whether or not to undertake a new matter should limit the initial interview to only such information as reasonably appears necessary for that purpose. Where the information indicates that a conflict of interest or other reason for non-representation exists, the lawyer should so inform the prospective client or decline the representation. If the prospective client wishes to retain the lawyer, and if consent is possible under Rule 1.7, then consent from all affected present or former clients must be obtained before accepting the representation.
[5]  A lawyer may condition conversations with a prospective client on the person's informed consent that no information disclosed during the consultation will prohibit the lawyer from representing a different client in the matter. See Rule 1.0(e) for the definition of informed consent. If the agreement expressly so provides, the prospective client may also consent to the lawyer's subsequent use of information received from the prospective client.
[6]  Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from representing a client with interests adverse to those of the prospective client in the same or a substantially related matter unless the lawyer has received from the prospective client information that could be significantly harmful if used in the matter.
[7]  Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains the informed consent, confirmed in writing, of both the prospective and affected clients. In the alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and all disqualified lawyers are timely screened and written notice is promptly given to the prospective client. See Rule 1.0(k) (requirements for screening procedures). Paragraph (d)(2)(i) does not prohibit the screened lawyer from receiving a salary or partnership share established by prior independent agreement, but that lawyer may not receive compensation directly related to the matter in which the lawyer is disqualified.
[8]  Notice, including a general description of the subject matter about which the lawyer was consulted, and of the screening procedures employed, generally should be given as soon as practicable after the need for screening becomes apparent.
[9]  For the duty of competence of a lawyer who gives assistance on the merits of a matter to a prospective client, see Rule 1.1. For a lawyer's duties when a prospective client entrusts valuables or papers to the lawyer's care, see Rule 1.15.
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Rule 1.19.  Dissolution of law firm.
Text
Upon dissolution of a law firm or of any legal professional corporation, the partners shall make reasonable arrangements for the maintenance of client trust account.
History
(Adopted January 18, 2012, effective March 1, 2012.)
Rule 1.20.  Sale of law practice.
Text
Upon the sale of a law practice, the seller shall make reasonable arrangements for the maintenance of client trust account records.
History
(Adopted January 18, 2012, effective March 1, 2012.)

COUNSELOR
Rule 2.1.  Advisor. 
Rule 2.2.  Intermediary. [Deleted.] 
Rule 2.3.  Evaluation for use by third persons. 
Rule 2.4.  Lawyer serving as third-party neutral. 
Rule 2.1.  Advisor.
Text
In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Scope of Advice
[1]  A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal advice often involves unpleasant facts and alternatives that a client may be disinclined to confront. In presenting advice, a lawyer endeavors to sustain the client's morale and may put advice in as acceptable a form as honesty permits. However, a lawyer should not be deterred from giving candid advice by the prospect that the advice will be unpalatable to the client.
[2]  Advice couched in narrow legal terms may be of little value to a client, especially where practical considerations, such as cost or effects on other people, are predominant. Purely technical legal advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer to relevant moral and ethical considerations in giving advice. Although a lawyer is not a moral advisor as such, moral and ethical considerations impinge upon most legal questions and may decisively influence how the law will be applied.
[3]  A client may expressly or impliedly ask the lawyer for purely technical advice. When such a request is made by a client experienced in legal matters, the lawyer may accept it at face value. When such a request is made by a client inexperienced in legal matters, however, the lawyer's responsibility as advisor may include indicating that more may be involved than strictly legal considerations. 
[4]  Matters that go beyond strictly legal questions may also be in the domain of another profession. Family matters can involve problems within the professional competence of psychiatry, clinical psychology or social work; business matters can involve problems within the competence of the accounting profession or of financial specialists. Where consultation with a professional in another field is itself something a competent lawyer would recommend, the lawyer should make such a recommendation. At the same time, a lawyer's advice at its best often consists of recommending a course of action in the face of conflicting recommendations of experts.
Offering Advice
[5]  In general, a lawyer is not expected to give advice until asked by the client. However, when a lawyer knows that a client proposes a course of action that is likely to result in substantial adverse legal consequences to the client, the lawyer's duty to the client under Rule 1.4 may require that the lawyer offer advice if the client's course of action is related to the representation. A lawyer ordinarily has no duty to initiate investigation of a client's affairs or to give advice that the client has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears to be in the client's interest.
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NOTES TO DECISIONS
1. Failure to Advise of Settlement Terms.
Where attorney admitted to (1) not advising his clients, plaintiffs in a class action suit, of the settlement amount and not complying with SCR 3.130-1.8(g); (2) violating SCR 3.130-1.15 by not holding their property in a separate account; (3) paying himself more than he was owed under his contingent fee contracts with them; and (4) not advising them he had asked the trial court to place some settlement funds in a charity in which he participated as a paid director, based on the seriousness of this misconduct, his motion to withdraw his membership form the Kentucky Bar under terms of permanent disbarment was granted. Gallion v. Ky. Bar Ass'n, 266 S.W.3d 802, 2008 Ky. LEXIS 252 (Ky. 2008).
Even though a young attorney might have been led astray by more experienced counsel, he was permanently disbarred for violations of SCR 3.130-1.4(b), SCR 3.130-1.8(g), SCR 3.130-2.1, SCR 3.130-5.2(a), SCR 3.130-8.3(a), and SCR 3.130-8.3(c) relating to  a class action settlement; it took no technical expertise or experience in the settling of class action lawsuits, or any sophisticated understanding of the rules of ethics, to know that the attorney's course of conduct, which involved personally and directly deceiving clients, was wrong. That the attorney engaged in these activities at the direction of his employer did not permit the supreme court to overlook the serious deficiency in character revealed by the facts of this case, and the Kentucky Supreme Court did not elect to review the decision of the Board of Governors of the Kentucky Bar Association under SCR 3.370(8). Ky.  Bar Ass'n v. Helmers, 353 S.W.3d 599, 2011 Ky. LEXIS 126 (Ky. 2011).
Rule 2.2.  Intermediary. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by order of the Supreme Court of April 16, 2009, effective July 15, 2009.
Rule 2.3.  Evaluation for use by third persons.
Text
(a)  A lawyer may provide an evaluation of a matter affecting a client for the use of someone other than the client if the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer's relationship with the client.
(b)  When the lawyer knows or reasonably should know that the evaluation is likely to affect the client's interests materially and adversely, the lawyer shall not provide the evaluation unless the client gives informed consent.
(c)  Except as disclosure is authorized in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by Rule 1.6.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Definition
[1]  An evaluation may be performed at the client's direction or when impliedly authorized in order to carry out the representation. See Rule 1.2. Such an evaluation may be for the primary purpose of establishing information for the benefit of third parties; for example, an opinion concerning the title of property rendered at the behest of a vendor for the information of a prospective purchaser, or at the behest of a borrower for the information of a prospective lender. In some situations, the evaluation may be required by a government agency; for example, an opinion concerning the legality of the securities registered for sale under the securities laws. In other instances, the evaluation may be required by a third person, such as a purchaser of a business.
[2]  A legal evaluation should be distinguished from an investigation of a person with whom the lawyer does not have a client-lawyer relationship. For example, a lawyer retained by a purchaser to analyze a vendor's title to property does not have a client-lawyer relationship with the vendor. So also, an investigation into a person's affairs by a government lawyer, or by special counsel employed by the government, is not an evaluation as that term is used in this Rule. The question is whether the lawyer is retained by the person whose affairs are being examined. When the lawyer is retained by that person, the general rules concerning loyalty to client and preservation of confidences apply, which is not the case if the lawyer is retained by someone else. For this reason, it is essential to identify the person by whom the lawyer is retained. This should be made clear not only to the person under examination, but also to others to whom the results are to be made available.
Duties Owed to Third Person and Client
[3]  When the evaluation is intended for the information or use of a third person, a legal duty to that person may or may not arise. That legal question is beyond the scope of this Rule. However, since such an evaluation involves a departure from the normal client-lawyer relationship, careful analysis of the situation is required. The lawyer must be satisfied as a matter of professional judgment that making the evaluation is compatible with other functions undertaken in behalf of the client. For example, if the lawyer is acting as advocate in defending the client against charges of fraud, it would normally be incompatible with that responsibility for the lawyer to perform an evaluation for others concerning the same or a related transaction. Assuming no such impediment is apparent, however, the lawyer should advise the client of the implications of the evaluation, particularly the lawyer's responsibilities to third persons and the duty to disseminate the findings.
Access to and Disclosure of Information
[4]  The quality of an evaluation depends on the freedom and extent of the investigation upon which it is based. Ordinarily a lawyer should have whatever latitude of investigation seems necessary as a matter of professional judgment. Under some circumstances, however, the terms of the evaluation may be limited. For example, certain issues or sources may be categorically excluded, or the scope of search may be limited by time constraints or the noncooperation of persons having relevant information. Any such limitations which are material to the evaluation should be described in the report. If after a lawyer has commenced an evaluation, the client refuses to comply with the terms upon which it was understood the evaluation was to have been made, the lawyer's obligations are determined by law, having reference to the terms of the client's agreement and the surrounding circumstances. In no circumstances is the lawyer permitted to knowingly make a false statement of material fact or law in providing an evaluation under this Rule. See Rule 4.1.
Obtaining Client's Informed Consent
[5]  Information relating to an evaluation is protected by Rule 1.6. In many situations, providing an evaluation to a third party poses no significant risk to the client; thus, the lawyer may be impliedly authorized to disclose information to carry out the representation. See Rule 1.6(a). Where, however, it is reasonably likely that providing the evaluation will affect the client's interests materially and adversely, the lawyer must first obtain the client's consent after the client has been adequately informed concerning the important possible effects on the client's interests. See Rules 1.6(a) and 1.0(e). 
Financial Auditors' Requests for Information
[6]  When a question concerning the legal situation of a client arises at the instance of the client's financial auditor and the question is referred to the lawyer, the lawyer's response may be made in accordance with procedures recognized in the legal profession. Such a procedure is set forth in the American Bar Association Statement of Policy Regarding Lawyers' Responses to Auditors' Requests for Information, adopted in 1975.
Rule 2.4.  Lawyer serving as third-party neutral.
Text
(a)  A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that has arisen between them. Service as a third-party neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter.
(a)  A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not representing them. When the lawyer knows or reasonably should know that a party does not understand the lawyer's role in the matter, the lawyer shall explain the difference between the lawyer's role as a third-party neutral and a lawyer's role as one who represents a client.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  Alternative dispute resolution has become a substantial part of the civil justice system. Aside from representing clients in dispute-resolution processes, lawyers often serve as third-party neutrals. A third-party neutral is a person, such as a mediator, arbitrator, conciliator or evaluator, who assists the parties, represented or unrepresented, in the resolution of a dispute or in the arrangement of a transaction. Whether a third-party neutral serves primarily as a facilitator, evaluator or decisionmaker depends on the particular process that is either selected by the parties or mandated by a court.
[2]  The role of a third-party neutral is not unique to lawyers, although, in some court-connected contexts, only lawyers are allowed to serve in this role or to handle certain types of cases. In performing this role, the lawyer may be subject to court Rules or other law that apply either to third-party neutrals generally or to lawyers serving as third-party neutrals. Lawyer-neutrals may also be subject to various codes of ethics, such as the Code of Ethics for Arbitration in Commercial Disputes prepared by a joint committee of the American Bar Association and the American Arbitration Association or the Model Standards of Conduct for Mediators jointly prepared by the American Bar Association, the American Arbitration Association and the Society of Professionals in Dispute Resolution. 
[3]  A lawyer serving as a third-party neutral may experience unique problems as a result of differences between the role of a third-party neutral and a lawyer's service as a client representative. The potential for confusion is significant when the parties are unrepresented in the process. Thus, paragraph (b) requires a lawyer-neutral to inform unrepresented parties that the lawyer is not representing them. For some parties, particularly parties who frequently use dispute-resolution processes, this information will be sufficient. For others, particularly those who are using the process for the first time, more information will be required. Where appropriate, the lawyer should inform unrepresented parties of the important differences between the lawyer's role as third-party neutral and a lawyer's role as a client representative, including the inapplicability of client confidentiality and the attorney-client privilege. The extent of disclosure required under this paragraph will depend on the particular parties involved and the subject matter of the proceeding, as well as the particular features of the dispute-resolution process selected. 
[4]  A lawyer who serves as a third-party neutral subsequently may be asked to serve as a lawyer representing a client in the same matter. The conflicts of interest that arise for both the individual lawyer and the lawyer's law firm are addressed in Rule 1.12. 
[5]  Lawyers who represent clients in alternative dispute-resolution processes are governed by the Rules of Professional Conduct. When the dispute-resolution process takes place before a tribunal, as in binding arbitration (see Rule 1.0(m)), the lawyer's duty of candor is governed by Rule 3.3. Otherwise, the lawyer's duty of candor toward both the third-party neutral and other parties is governed by Rule 4.1.

ADVOCATE
Rule 3.1.  Meritorious claims and contentions. 
Rule 3.2.  Expediting litigation. 
Rule 3.3.  Candor toward the tribunal. 
Rule 3.4.  Fairness to opposing party and counsel. 
Rule 3.5.  Impartiality and decorum of the tribunal. 
Rule 3.6.  Trial publicity. 
Rule 3.7.  Lawyer as witness. 
Rule 3.8.  Special responsibilities of a prosecutor. 
Rule 3.9.  Advocate in nonadjudicative proceedings. 
Rule 3.1.  Meritorious claims and contentions.
Text
A lawyer shall not knowingly bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  The advocate has a duty to use legal procedure for the fullest benefit of the client's cause, but also a duty not to abuse legal procedure. The law, both procedural and substantive, establishes the limits within which an advocate may proceed. However, the law is not always clear and never is static. Accordingly, in determining the proper scope of advocacy, account must be taken of the law's ambiguities and potential for change.
[2]  The filing of an action or defense or similar action taken for a client is not frivolous merely because the facts have not first been fully substantiated or because the lawyer expects to develop vital evidence only by discovery. What is required of lawyers, however, is that they inform themselves sufficiently about the facts of their clients' cases and the applicable law and determine that they can make good faith arguments in support of their clients' positions. Such action is not frivolous even though the lawyer believes that the client's position ultimately will not prevail. The action is frivolous, however, if the lawyer is unable either to make a good faith argument on the merits of the action taken or to support the action taken by a good faith argument for an extension, modification or reversal of existing law.
[3]  The lawyer's obligations under this Rule are subordinate to federal or state constitutional law that entitles a defendant in a criminal matter to the assistance of counsel in presenting a claim or contention that otherwise would be prohibited by this Rule.
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NOTES TO DECISIONS

 	1. 	Application.
 	2. 	Penalty for Nonmeritorious and Contentious Claims.
 	3. 	Effective Assistance of Counsel.
 	4. 	Suspension.
1. Application.
An attorney's motion for a one-year suspension was granted pursuant to SCR 3.480(3), thus terminating proceedings for his violation of SCR 3.130-1.3 and 1.4 by failing to act with diligence and promptness and to keep a client reasonably informed, violations of CR 11 and SCR 3.130-3.1 by filing frivolous, non-meritorious arguments before three courts, and violation of SCR 1.130-1.16(a)(1) by continuing to represent his client in those three courts after being subject to CR 11 sanctions. Turner v. Kentucky Bar Ass'n, 955 S.W.2d 926, 1997 Ky. LEXIS 144 (Ky. 1997).
2. Penalty for Nonmeritorious and Contentious Claims.
Attorney who had been publicly censured in Tennessee for violating Tenn. Sup. Ct. R. 8, DR 7-102(A)(1), (2), 7-105(A), and 7-106(A)(C)(7), which had occurred in the context of her contentious divorce proceedings pending in Kentucky, received reciprocal discipline in Kentucky pursuant to SCR 3.435 because the conduct proscribed in the Tennessee disciplinary rules was also proscribed in SCR 3.130-3.1, 3.130-3.4(c), (f) and (e). The attorney was held in contempt in a case in which she was personally a party for her failure to comply with a court order, had filed an action on her behalf for collection of child support in Tennessee on the basis of an order issued by a Kentucky court that was no longer effective, and had participated in presenting a criminal charge solely to gain an advantage in her civil matter. Ky. Bar Ass'n v. Doyle, 145 S.W.3d 840, 2004 Ky. LEXIS 246 (Ky. 2004).
Lawyer's motion for order permanently disbarring him was granted because, in four separate matters, the lawyer misled his clients as to status of their case, prepared a document for the clients to sign that released him from all liability, was indicted for perjury relating to his testimony about his representation of a second client, gave a third client incorrect advice, and was held in contempt for his failure to pay sanctions arising from his filing of an incoherent and frivolous appeal; the misconduct violated, among other provisions, SCR 3.130-1.8(h), 3.1, 3.4(c), 8.3(c). Radolovich v. Ky. Bar Ass'n, 282 S.W.3d 327, 2009 Ky. LEXIS 79 (Ky. 2009).
Attorney was suspended from the practice of law for 30 days, probated for one year, based on his failure to act with reasonable diligence and promptness under SCR 3.130-1.3 in filing a personal injury action for a first client outside the statute of limitations and for bringing a frivolous medical malpractice action beyond the statute of limitations in violation of SCR 3.130-3.1 and 3.130-3.4(c) on behalf of a second client. Trainor v. Ky. Bar Ass'n, 311 S.W.3d 719,  2010 Ky. LEXIS 130 (Ky. 2010).
Attorney violated the ethical rules and a 60-day suspension was warranted because he knowingly filed a complaint with false allegations despite knowing of their falsity; knowingly made false statements in the complaint, amended complaint, and reply to a motion for summary judgment; and violated CR 11. Ky. Bar Ass'n v. Deters, 406 S.W.3d 812, 2013 Ky. LEXIS 246 (Ky. 2013), cert. denied, — U.S. —, 134 S. Ct. 965, 187 L. Ed. 2d 787, 2014 U.S. LEXIS 526 (U.S. 2014).
3. Effective Assistance of Counsel.
Trial counsel was not ineffective because, while counsel could have argued for a reversal in the existing law under SCR 3.130-3.1 regarding whether a BB gun was a deadly weapon, counsel could not have anticipated a change in the law that such a determination would be made by the jury rather than the trial court. Fegley v. Commonwealth, 337 S.W.3d 657, 2011 Ky. App. LEXIS 60 (Ky. Ct. App. 2011).
4. Suspension.
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Discipline proposed by an attorney was adequate and he was suspended for 30 days because he admitted that he obtained an improper garnishment, filed a frivolous lawsuit, violated CR 11, and represented both a widow and her children, who had competing interests in a probate matter. Anderson v. Ky. Bar Ass'n, 415 S.W.3d 94,  2013 Ky. LEXIS 649 (Ky. 2013).
Rule 3.2.  Expediting litigation.
Text
A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Dilatory practices bring the administration of justice into disrepute. Although there will be occasions when a lawyer may properly seek a postponement for personal reasons, it is not proper for a lawyer to routinely fail to expedite litigation solely for the convenience of the advocates. Nor will a failure to expedite be reasonable if done for the purpose of frustrating an opposing party's attempt to obtain rightful redress or repose. It is not a justification that similar conduct is often tolerated by the bench and bar. The question is whether a competent lawyer acting in good faith would regard the course of action as having some substantial purpose other than delay. Realizing financial or other benefit from otherwise improper delay in litigation is not a legitimate interest of the client.
Kentucky Bench & Bar.
Wiederstein, Firm Hearing and Trial Dates: A Partial Answer to Reducing Delay in the Courts,. Vol. 70, No. 3, May 2006, Ky. Bench & Bar 18.
Cited: Ky. Bar Ass'n v. McDaniel, 199 S.W.3d 739, 2006 Ky. LEXIS 189 (Ky. 2006); Ky. Bar Ass'n v. Craft, 208 S.W.3d 245, 2006 Ky. LEXIS 334 (Ky. 2006).
NOTES TO DECISIONS

 	1. 	Reasonable Efforts to Expedite Litigation.
 	2. 	Failure to Return Papers.
 	3. 	Penalty.
1. Reasonable Efforts to Expedite Litigation.
Where attorney made a false statement of material fact to Court of Appeals in her “show cause statement” filed with the court in violation of SCR 3.130, Rule 3.3(a) and SCR 3.130, Rule 8.3(c), failed to  act with reasonable diligence and promptness in representing a client and failed to make a reasonable effort to expedite litigation consistent with the interest of her client in violation of SCR 3.130, Rule  1.3 and this rule and failed to provide competent representation to her client in violation of SCR 3.130, Rule  1.1, she was properly suspended by the Kentucky Bar Association from the practice of law. Kentucky Bar Ass'n v. Terrell, 891 S.W.2d 403, 1995 Ky. LEXIS 5 (Ky. 1995).
Suspended attorney was disbarred for repeatedly abandoning clients with no justification, entering an Alford plea to a theft by deception charge coupled with her admitted breach of fiduciary duties, and practicing law following her suspension. Ky. Bar Ass'n v. Roberts, 141 S.W.3d 366, 2004 Ky. LEXIS 185 (Ky. 2004).
Where an attorney successfully initiated a criminal appeal, but the attorney failed to file a required brief which resulted in dismissal of the appeal, the attorney was properly found guilty of failing to expedite the litigation. Ky. Bar Ass'n v. Templeton, 151 S.W.3d 329, 2004 Ky. LEXIS 322 (Ky. 2004).
Attorney, who did not file a responsive pleading to the charges, was suspended from the Commonwealth of Kentucky for failing to expedite litigation because the attorney failed to file a motion on behalf of one client, even though the client paid the attorney the filing fee and then later the attorney's fee; and the attorney did not file a bankruptcy petition on behalf of another client for a period of months and did not pay the filing fee for the petition when the attorney did file the petition, even though the client had paid the attorney the filing fee. Ky. Bar Ass'n v. Hall, 158 S.W.3d 193, 2005 Ky. LEXIS 90 (Ky. 2005).
Because the client's federal case had been dismissed and the attorney lied to his client about it, and because the attorney had a record of prior disciplinary action, he was suspended from the practice of law for two years, which suspension was to run consecutively to his still-outstanding 18 month suspension. Ky. Bar Ass'n v. McDaniel, 193 S.W.3d 752, 2006 Ky. LEXIS 161 (Ky. 2006).
When an attorney violated SCR 3.130-3.2 by not expediting a case, his proposal that he be suspended from the practice of law for two years was accepted since the Kentucky Bar Association did not object. Beal v. Ky. Bar Ass'n, 216 S.W.3d 155, 2007 Ky. LEXIS 8 (Ky. 2007).
Lawyer was suspended for two years for misconduct where he failed to expedite his client's traffic case by appearing in court. Beal v. Ky. Bar Ass'n, 220 S.W.3d 690, 2007 Ky. LEXIS 184 (Ky. 2007).
Attorney was suspended from the practice of law in Kentucky for a total of 120 days in two cases, because a prosecutor must decline employment in any civil action when there was any reasonable probability that a criminal prosecution might arise from the circumstances of the case, and three criminal cases were dismissed with prejudice due to the attorney's failure to provide competent representation, failure to act with diligence and promptness and failure to expedite litigation, and the attorney failed to return the files to the client (the Attorney General). Ky. Bar Ass'n v. Ballard, 349 S.W.3d 922, 2011 Ky. LEXIS 129 (Ky. 2011).
2. Failure to Return Papers.
Lawyer was publicly reprimanded for ethical violations where he was dilatory in obtaining service of process in his client's personal injury case, where he failed to properly notify his client regarding the personal injury case, where he failed to properly respond to a summary judgment motion in the case, and he failed to promptly deliver the file to his client's mother when asked to do so; the facts amply supported the finding that the lawyer violated SCR 3.130-1.3, 3.130-1.4, 3.130-3.2, 3.130-1.16(d). Ky. Bar Ass'n v. Edwards, 123 S.W.3d 912, 2004 Ky. LEXIS 12 (Ky. 2004).
3. Penalty.
Attorney received a three-year suspension, to be served consecutive to an earlier two-year suspension, after being found guilty of violating SCR 3.130-1.3, 3.130-16(d), 3.130-3.2, 3.130-3.4(c), and 3.130-8.1(b), where the attorney failed to prosecute a civil action on behalf of a client, failed to respond to an order that he turn his file over to substitute counsel, failed to respond to discovery in the underlying litigation, and failed to respond to warning letters, complaints, and charges filed by the Kentucky Bar Association Inquiry Commission. Ky. Bar Ass'n v. Geller, 188 S.W.3d 431, 2006 Ky. LEXIS 96 (Ky. 2006).
Attorney who admitted that he violated SCR 3.130-1.3 and SCR 3.130-3.2 by failing to file timely annual accounting reports for an estate for which he had been appointed administrator and by failing to file the final settlement until almost nine years after the matter was opened, was publicly reprimanded and directed to pay the costs of the proceeding; the attorney violated SCR 3.130-1.3 when he failed to act diligently and promptly in handling the probate case, and he violated SCR 3.130-3.2 when he failed to make reasonable efforts to expedite the matter. Ky. Bar Ass'n v. Meredith, 198 S.W.3d 602, 2006 Ky. LEXIS 191 (Ky. 2006).
Attorney's motion for consensual discipline, under SCR 3.480(2), was granted, and he was suspended from the practice of law in the State of Kentucky for a period of 30 days, under SCR 3.380, because he did not inform a client of the insufficient service of process on the other party in her case, nor inform her of the dismissal of her case until he told her, without explanation, that they had lost the case. Kaplan v. Ky. Bar Ass'n, 201 S.W.3d 494, 2006 Ky. LEXIS 240 (Ky. 2006).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Attorney was permanently disbarred where, while serving as a court-appointed conservator, he misappropriated funds, double-charged the estate, and failed to file timely annual reports in violation of SCR 3.130-3.4, 3.130-8.1(d) and  3.130-8.3; in separate cases the attorney violations SCR 3.130-1.3, 3.130-1.4,  3.130-1.16(d), 3.130-3.2, 3.130-3.4 and 3.130-8.1 for failing to file a report; violated SCR 3.130-1.16(d) by  taking over 7 months to return an unearned fee; violated SCR 3.130-1.15(a) by  depositing real estate closing funds in his operating account; and violated SCR 3.130-8.3(b) by  pleading guilty to a class B misdemeanor for issuing a worthless check. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Where an attorney failed to return his client's phone calls, refused to return an unearned portion of a retainer upon termination of his representation, and had been charged with several criminal counts, including theft by deception, wanton endangerment, and possession of a controlled substance, he was charged with violating SCR 3.130-1.3, -1.4, -3.2, -1.16(d), -3.4(c), -8.1(b) and -8.3(b); thus, the attorney's motion to resign as a member of the Kentucky Bar Association under terms of permanent disbarment was granted. Robey v. Ky. Bar Ass'n, 266 S.W.3d 234, 2008 Ky. LEXIS 255 (Ky. 2008).
Attorney who accepted a $ 3,000 retainer in a divorce case, failed to perform any work on the case, failed to deposit the money in an escrow account, billed the client for work not performed, and failed to refund the fee, was subject to agreed discipline under Ky. R. Sup. Ct. R. 3.480(2) of a 30-day suspension, probated on certain conditions. Burgin v. Ky. Bar Ass'n, 362 S.W.3d 331, 2012 Ky. LEXIS 34 (Ky. 2012).
Negotiated suspension was entered in a case where an attorney violated professional conduct rules by failing to diligently represent a client, not obtaining a title opinion prior to closing failing to record a mortgage, failing to keep the client reasonably informed, failing to reply to requests for information, failing to provide the client with information, and misrepresenting the authorization to close. The attorney also failed to provide information, failed to timely tender a proposed order and judgment, failed to appear in court, and provided misleading information to the Kentucky Office of Bar Counsel. Stansbury v. Ky. Bar Ass'n, 405 S.W.3d 470,  2013 Ky. LEXIS 387 (Ky. 2013).
Proposed negotiated sanction between an attorney and the Kentucky Bar Association was accepted and the attorney was suspended for 30 days subject to the condition that he complete the Ethics and Professional Enhancement Program within one year because he admitted that he failed to act with reasonable diligence and promptness in his representation of a client, failed to keep the client reasonably informed about the status of her case, failed to expedite the client's litigation consistent with her best interests, and was dishonest with the client by misrepresenting the actual status of her case. O'Malley v. Ky. Bar Ass'n, 482 S.W.3d 782, 2016 Ky. LEXIS 113 (Ky. 2016).
Rule 3.3.  Candor toward the tribunal.
Text
(a)  A lawyer shall not knowingly:
 	(1)  make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;
 	(2)  fail to disclose to the tribunal published legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or 
 	(3)  offer evidence that the lawyer knows to be false. If a lawyer, the lawyer's client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false. 
(b)  A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. 
(c)  The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6. 
(d)  In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  This Rule governs the conduct of a lawyer who is representing a client in the proceedings of a tribunal. See Rule 1.0(m) for the definition of “tribunal.” It also applies when the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal's adjudicative authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a lawyer to take reasonable remedial measures if the lawyer comes to know that a client who is testifying in a deposition has offered evidence that is false.
[2]  This Rule sets forth the special duties of lawyers as officers of the court to avoid conduct that undermines the integrity of the adjudicative process. A lawyer acting as an advocate in an adjudicative proceeding has an obligation to present the client's case with persuasive force. Performance of that duty while maintaining confidences of the client, however, is qualified by the advocate's duty of candor to the tribunal. Consequently, although a lawyer in an adversary proceeding is not required to present an impartial exposition of the law or to vouch for the evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false statements of law or fact or evidence that the lawyer knows to be false.
Representations by a Lawyer
[3]  An advocate is responsible for pleadings and other documents prepared for litigation, but is usually not required to have personal knowledge of matters asserted therein, for litigation documents ordinarily present assertions by the client, or by someone on the client's behalf, and not assertions by the lawyer. Compare Rule 3.1. However, an assertion purporting to be on the lawyer's own knowledge, as in an affidavit by the lawyer or in a statement in open court, may properly be made only when the lawyer knows the assertion is true or believes it to be true on the basis of a reasonably diligent inquiry. There are circumstances where failure to make a disclosure is the equivalent of an affirmative misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to commit or assist the client in committing a fraud applies in litigation. Regarding compliance with Rule 1.2(d), see the Comment to that Rule. See also the Comment to Rule 8.4(b). 
Legal Argument
[4]  Legal argument based on a knowingly false representation of law constitutes dishonesty toward the tribunal. A lawyer is not required to make a disinterested exposition of the law, but must recognize the existence of pertinent legal authorities. Furthermore, as stated in paragraph (a)(2), an advocate has a duty to disclose directly adverse published authority in the controlling jurisdiction that has not been disclosed by the opposing party. The underlying concept is that legal argument is a discussion seeking to determine the legal premises properly applicable to the case. 
Offering Evidence
[5]  Paragraph (a)(3) requires that the lawyer refuse to offer evidence that the lawyer knows to be false, regardless of the client's wishes. This duty is premised on the lawyer's obligation as an officer of the court to prevent the trier of fact from being misled by false evidence. A lawyer does not violate this Rule if the lawyer offers the evidence for the purpose of establishing its falsity.
[6]  If a lawyer knows that the client intends to testify falsely or wants the lawyer to introduce false evidence, the lawyer should seek to persuade the client that the evidence should not be offered. If the persuasion is ineffective and the lawyer continues to represent the client, the lawyer must refuse to offer the false evidence. If only a portion of a witness's testimony will be false, the lawyer may call the witness to testify but may not elicit or otherwise permit the witness to present the testimony that the lawyer knows is false.
[7]  The duties stated in paragraphs (a) and (b) apply to all lawyers, including defense counsel in criminal cases. In some jurisdictions, however, courts have required counsel to present the accused as a witness or to give a narrative statement if the accused so desires, even if counsel knows that the testimony or statement will be false. The obligation of the advocate under the Rules of Professional Conduct is subordinate to such requirements. See also Comment (9). 
[8]  The prohibition against offering false evidence only applies if the lawyer knows that the evidence is false. A lawyer's reasonable belief that evidence is false does not preclude its presentation to the trier of fact. A lawyer's knowledge that evidence is false, however, can be inferred from the circumstances. See Rule 1.0(f). Thus, although a lawyer should resolve doubts about the veracity of testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood. 
[9]  Although paragraph (a)(3) only prohibits a lawyer from offering evidence the lawyer knows to be false, it permits the lawyer to refuse to offer testimony or other proof that the lawyer reasonably believes is false. Offering such proof may reflect adversely on the lawyer's ability to discriminate in the quality of evidence and thus impair the lawyer's effectiveness as an advocate. Because of the special protections historically provided criminal defendants, however, this Rule does not permit a lawyer to refuse to offer the testimony of such a client where the lawyer reasonably believes but does not know that the testimony will be false. Unless the lawyer knows the testimony will be false, the lawyer must honor the client's decision to testify. See also Comment (7).
Remedial Measures
[10]  Having offered material evidence in the belief that it was true, a lawyer may subsequently come to know that the evidence is false. Or, a lawyer may be surprised when the lawyer's client, or another witness called by the lawyer, offers testimony the lawyer knows to be false, either during the lawyer's direct examination or in response to cross-examination by the opposing lawyer. In such situations or if the lawyer knows of the falsity of testimony elicited from the client during a deposition, the lawyer must take reasonable remedial measures. In such situations, the advocate's proper course is to remonstrate with the client confidentially, advise the client of the-lawyer's duty of candor to the tribunal and seek the client's cooperation with respect to the withdrawal or correction of the false statements or evidence. If that fails, the advocate must take further remedial action. If withdrawal from the representation is not permitted or will not undo the effect of the false evidence, the advocate must make such disclosure to the tribunal as is reasonably necessary to remedy the situation, even if doing so requires the lawyer to reveal information that otherwise would be protected by Rule 1.6. It is for the tribunal then to determine what should be done — making a statement about the matter to the trier of fact, ordering a mistrial or perhaps nothing. 
[11]  The disclosure of a client's false testimony can result in grave consequences to the client, including not only a sense of betrayal but also loss of the case and perhaps a prosecution for perjury. But the alternative is that the lawyer cooperate in deceiving the court, thereby subverting the truth-finding process which the adversary system is designed to implement. See Rule 1.2(d). Furthermore, unless it is clearly understood that the lawyer will act upon the duty to disclose the existence of false evidence, the client can simply reject the lawyer's advice to reveal the false evidence and insist that the lawyer keep silent. Thus the client could in effect coerce the lawyer into being a party to fraud on the court. 
Preserving Integrity of Adjudicative Process
[12]  Lawyers have a special obligation to protect a tribunal against criminal or fraudulent conduct that undermines the integrity of the adjudicative process, such as bribing, intimidating or otherwise unlawfully communicating with a witness, juror, court official or other participant in the proceeding, unlawfully destroying or concealing documents or other evidence or failing to disclose information to the tribunal when required by law to do so. Thus, paragraph (b) requires a lawyer to take reasonable remedial measures, including disclosure if necessary, whenever the lawyer knows that a person, including the lawyer's client, intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding.
Duration of Obligation
[13]  A practical time limit on the obligation to rectify false evidence or false statements of law and fact has to be established. The conclusion of the proceeding is a reasonably definite point for the termination of the obligation. A proceeding has concluded within the meaning of this Rule when a final judgment in the proceeding has been affirmed on appeal or the time for review has passed. 
Ex Parte Proceedings
[14]  Ordinarily, an advocate has the limited responsibility of presenting one side of the matters that a tribunal should consider in reaching a decision; the conflicting position is expected to be presented by the opposing party. However, in any ex party proceeding, such as an application for a temporary restraining order, there is no balance of presentation by opposing advocates. The object of an ex parte proceeding is nevertheless to yield a substantially just result. The judge has an affirmative responsibility to accord the absent party just consideration. The lawyer for the represented party has the correlative duty to make disclosures of material facts known to the lawyer and that the lawyer reasonably believes are necessary to an informed decision.
Withdrawal
[15]  Normally, a lawyer's compliance with the duty of candor imposed by this Rule does not require that the lawyer withdraw from the representation of a client whose interests will be or have been adversely affected by the lawyer's disclosure. The lawyer may, however, be required by Rule 1.16(a) to seek permission of the tribunal to withdraw if the lawyer's compliance with this Rule's duty of candor results in such an extreme deterioration of the client-lawyer relationship that the lawyer can no longer competently represent the client. Also see Rule 1.16(b) for the circumstances in which a lawyer will be permitted to seek a tribunal's permission to withdraw. In connection with a request for permission to withdraw that is premised on a client's misconduct, a lawyer may reveal information relating to the representation only to the extent reasonably necessary to comply with this Rule or as otherwise permitted by Rule 1.6.
Cited: Kentucky Bar Ass'n v. Bodell, 838 S.W.2d 395, 1992 Ky. LEXIS 154 (Ky. 1992).
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O’Roark, A Quick Reference Guide to the 2009 Kentucky Rules of Professional Conduct, Vol. 73, No. 5, September 2009, Ky. Bench & Bar 29.
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NOTES TO DECISIONS

 	1. 	Misrepresentation of Material Fact.
 	2. 	False Statement.
 	3. 	Fact Not Material.
 	4. 	Omission of Material Fact.
 	5.	 Failure to Respond to Discovery Requests.
 	6. 	Perjury.
 	7. 	Penalty.
 	8. 	Suspension.
1. Misrepresentation of Material Fact.
Where attorney charged a professional fee for nonprofessional services, where attorney prepared a will which named him as executor when he knew that he would be asserting a substantial financial claim against the estate pursuant to the parties' contract, and where attorney filed in the record of the probate court a false statement of material fact, disbarment was warranted. Kentucky Bar Ass'n v. Noble, 846 S.W.2d 191, 1992 Ky. LEXIS 184 (Ky. 1992).
Where attorney sought to gain unfair advantage for her client and herself by engaging in ex parte communication with the circuit judge, where attorney made false certification of service and misrepresented a material fact before the court, attorney's conduct warranted a suspension from the practice of law for a period of six (6) months. Kentucky Bar Ass'n v. Davis, 847 S.W.2d 57, 1993 Ky. LEXIS 20 (Ky. 1993).
Attorney's failure to file clients bankruptcy petitions in a timely manner, failure to keep clients reasonably informed and to comply with reasonable requests for information, failure to attend the first meeting of creditors, knowing and intentional failure to amend pleadings as required by the bankruptcy court and knowing and material misrepresentations to the bankruptcy court warranted a one year suspension from the practice of law. Kentucky Bar Ass'n v. Goodrich, 851 S.W.2d 479, 1993 Ky. LEXIS 67 (Ky. 1993).
Where attorney failed to provide client requested information on client's child support obligation, failed to advise client of contempt proceedings, and misrepresented to the court that client was notified and failed to respond to the contempt proceedings, attorney's conduct warranted disbarment. Kentucky Bar Ass'n v. Carraco, 870 S.W.2d 791, 1994 Ky. LEXIS 19 (Ky. 1994).
Attorney's false representation to district judge concerning her request for his recusal from a pending case warranted a six month suspension from the practice of law. Kentucky Bar Ass'n v. Davis, 870 S.W.2d 790, 1994 Ky. LEXIS 18 (Ky. 1994).
Where attorney made a false statement of material fact to Court of Appeals in her “show cause statement” filed with the court in violation of this rule and SCR 3.130, Rule 8.3(c), failed to  act with reasonable diligence and promptness in representing a client and failed to make a reasonable effort to expedite litigation consistent with the interest of her client in violation of SCR 3.130-1.3 and  3.130-3.2 and failed to provide competent representation to her client in violation of SCR 3.130-1.1, she  was properly suspended by the Kentucky Bar Association from the practice of law. Kentucky Bar Ass'n v. Terrell, 891 S.W.2d 403, 1995 Ky. LEXIS 5 (Ky. 1995).
Where during her representation of a client in a divorce proceeding an attorney failed to communicate with her client and keep her reasonably informed as to the status of the action and where in acting as notary public, attorney executed a jurat on a verified pleading, knowing the date of the jurat was inaccurate, and then filed the pleading in the divorce proceeding and in doing so offered false evidence, but after the disciplinary charge was issued, attorney realized her error and took immediate and appropriate remedial measures, recommendation by the Bar Association that attorney receive a public reprimand and that disciplinary proceedings against her be terminated was proper. Wong v. Kentucky Bar Ass'n, 904 S.W.2d 230, 1995 Ky. LEXIS 96 (Ky. 1995).
Where attorney failed to file with reasonable promptness a correct petition for the adoption of his client's grandson and where attorney lacked familiarity with adoption laws, and where attorney also failed to adequately communicate with his clients in the adoption proceeding but acknowledged such conduct, his request that the disciplinary proceedings pending against him be terminated by a 59-day suspension for his violation of the applicable standards of professional conduct was granted. Carter v. Kentucky Bar Ass'n, 907 S.W.2d 778, 1995 Ky. LEXIS 118 (Ky. 1995).
In action for recovery of damages in automobile accident where defendant deliberately failed to make an effort to respond diligently to a proper discovery request, and knowingly lied to the court when he finally did answer the interrogatories and made no attempt to correct his misstatement of fact in civil proceeding after it was allegedly discovered in the criminal action brought against him for failing to maintain insurance on his motor vehicle, a 30 day suspension from the practice of law was justified. Kentucky Bar Ass'n v. Jacob, 950 S.W.2d 832, 1997 Ky. LEXIS 98 (Ky. 1997).
An attorney was suspended for 59 days where he failed to reveal to the bankruptcy court that an agreement between himself and his former spouse only provided for a partial release and not a full release of a judgment lien against his property. Kentucky Bar Ass'n v. Collins, 2 S.W.3d 102, 1999 Ky. LEXIS 121 (Ky. 1999).
Suspended attorney was disbarred for repeatedly abandoning clients with no justification, entering an Alford plea to a theft by deception charge coupled with her admitted breach of fiduciary duties, and practicing law following her suspension. Ky. Bar Ass'n v. Roberts, 141 S.W.3d 366, 2004 Ky. LEXIS 185 (Ky. 2004).
 Attorney's letter to the bar association contained false statements regarding pending disciplinary case and enclosed falsified evidence in support of the statements. That was a violation of SCR 3.130-3.3(a), 3.130-8.1(a), and  3.130-8.3(c).Andrews v. Kentucky Bar Ass'n, 169 S.W.3d 862, 2005 Ky. LEXIS 220 (Ky. 2005).
Lawyer was disbarred for misconduct which included misappropriation of bond money posted by a client's mother, lack of diligence in handling legal matters for clients, lack of adequate communication with clients, and failure to refund unearned fees; also, while the lawyer was served with the charges, he failed to file answers. Ky. Bar Ass'n v. Vescio, 198 S.W.3d 139, 2006 Ky. LEXIS 111 (Ky. 2006).
When an attorney admitted that he violated SCR 3.130-3.3(a)(2) by answering a motion to dismiss after he had been suspended from the practice of law, his proposal that he be suspended from the practice of law for two years was accepted since the Kentucky Bar Association did not object. Beal v. Ky. Bar Ass'n, 216 S.W.3d 155, 2007 Ky. LEXIS 8 (Ky. 2007).
2. False Statement.
Where attorney failed to appear seven different cases where he had agreed to represent seven different persons in a claim for compensation under the Federal Coal Mine Health and Safety Act, submitted a motion for continuance in a case in which he was supposed to appear stating he was scheduled to be in the district court when he knew a continuance had been granted and that the case had been rescheduled, and he had received prior discipline in the form of a private admonition for violation of SCR 3.130, Rules 1.3 and 1.4(a) and a public reprimand for violation of SCR 3.661, a two (2) year suspension from the practice of law was reasonable. Kentucky Bar Ass'n v. Keesee, 939 S.W.2d 877, 1997 Ky. LEXIS 20 (Ky. 1997).
Because an attorney failed to list a lawsuit and social security benefits on a client's bankruptcy petition and misrepresented himself as the bankruptcy trustee's counsel, the attorney violated SCR 3.130-3.3(a)(1), (20) and  SCR 3.130-8.3(a), (c);  therefore, the attorney was publicly reprimanded. Ky. Bar Ass'n v. Watts, 190 S.W.3d 922, 2006 Ky. LEXIS 124 (Ky. 2006).
Because the attorney filed a petition for nomination for the office of circuit judge in which the attorney falsely swore that the attorney met all of the constitutional and statutory requirements for that office, the attorney violated SCR 3.130-3.3(a)(1) and (2); consequently, the attorney was suspended from the practice of law for five years. Ky. Bar Ass'n v. Woods, 208 S.W.3d 243, 2006 Ky. LEXIS 335 (Ky. 2006).
Lawyer was suspended from practice for 30 days because, among other things, he violated SCR 3.130-3.3(a)(1) in knowingly and falsely representing that he was authorized to practice law by presenting an email and a curriculum vitae  when, in fact, the lawyer had earlier been suspended; the lawyer also violated SCR 3.130-8.3(c) because the information in his curriculum vitae  and his email fraudulently and deceitfully misrepresented that he was a lawyer in good standing with the bar association. Ky. Bar Ass'n v. Callihan, 236 S.W.3d 608, 2007 Ky. LEXIS 213 (Ky. 2007).
Attorney was adjudicated guilty of violating SCR 3.130-3.3(a)(2), 3.130-3.4(c), 3.130-5.5(a), and 3.130-8.1(b) and was suspended from the practice of law for three years because while his license was suspended, he represented a client without making his suspension known to the judge in that case, questioned witnesses in court, and argued on behalf of his client; the attorney's conduct during the disciplinary proceeding was unethical, and he had an extensive disciplinary history. Kentucky Bar Ass'n v. Burlew, 250 S.W.3d 310, 2008 Ky. LEXIS 107 (Ky. 2008).
Attorney was publicly reprimanded for violating SCR 3.130-3.3(a)(1) and (2), and 3.130-8.1(a) and (b) because he told the court that he was unaware of his client's move to Iowa, he stated that he was attempting to obtain his client's file from his former employer, and he failed to respond to a demand for information from the Kentucky Office of Bar Counsel. Ky. Bar Ass'n v. Rye, 336 S.W.3d 462, 2011 Ky. LEXIS 60 (Ky. 2011).
Because the attorney violated SCR 3.130-3.3(a)(1) by making a false statement when he replied in the negative to circuit court when asked if he was suspended from the practice of law, he was subject to the sanction of suspension from the practice of law in Kentucky for 30 days. Ky. Bar Ass'n v. Justice, 397 S.W.3d 908, 2013 Ky. LEXIS 237 (Ky. 2013).
Attorney violated the ethical rules and a 60-day suspension was warranted because he knowingly filed a complaint with false allegations despite knowing of their falsity; knowingly made false statements in the complaint, amended complaint, and reply to a motion for summary judgment; and violated CR 11. Ky. Bar Ass'n v. Deters, 406 S.W.3d 812, 2013 Ky. LEXIS 246 (Ky. 2013), cert. denied, — U.S. —, 134 S. Ct. 965, 187 L. Ed. 2d 787, 2014 U.S. LEXIS 526 (U.S. 2014).
Attorney violated this section and a 30-day suspension was warranted because he lied when he said that he had not been the subject of any disciplinary action or sanctioned in the past and confidentiality for the disciplinary proceedings did not give him license to lie about them. Ky. Bar Ass'n v. Deters, 406 S.W.3d 812, 2013 Ky. LEXIS 246 (Ky. 2013), cert. denied, — U.S. —, 134 S. Ct. 965, 187 L. Ed. 2d 787, 2014 U.S. LEXIS 526 (U.S. 2014).
3. Fact Not Material.
An attorney's failure to disclose her subjective impression of a witness is not a material fact which she is required to disclose to avoid perpetrating a fraud upon the tribunal. Palmer v. United States, 146 F.3d 361, 1998 FED App. 174P, 1998 U.S. App. LEXIS 11693 (6th Cir. 1998).
4. Omission of Material Fact.
Attorney's failure to inform the attorney fitness committee, a tribunal, that he had not and was not going to make any payments on the student debt that prompted it to require that he sign a conditional agreement before he be admitted to the Kentucky bar was tantamount to committing a fraud on that tribunal and warranted revoking his license to practice law. Character & Fitness Comm. v. Jones, 62 S.W.3d 28, 2001 Ky. LEXIS 222 (Ky. 2001).
Lawyer was publicly reprimanded for misconduct wherein, while her license was suspended for failure to comply with continuing legal education requirements, she appeared for a client at a Circuit Court prehearing conference, and failed to inform the court of her suspension or that there was a question as to her membership with the state bar association. Wright v. Ky. Bar Ass'n, 169 S.W.3d 858, 2005 Ky. LEXIS 229 (Ky. 2005).
SCR 3.530(3) was applicable to the conduct of an attorney who complied with SCR 3.530(1) in obtaining and following an ethical opinion that he was not required to disclose the death of his client during a personal injury action against the client unless the failure to disclose was a fraud upon the court under SCR 3.130-3.3(a)(2); in fact, however, the attorney was required to disclose the client's death, and his failure to do so improperly misled the plaintiff in the personal injury action. Harris v. Jackson, 192 S.W.3d 297, 2006 Ky. LEXIS 132 (Ky. 2006).
Lawyer was suspended for two years for misconduct where he filed a response to a motion to dismiss his client's case after he had been suspended from the practice of law. Beal v. Ky. Bar Ass'n, 220 S.W.3d 690, 2007 Ky. LEXIS 184 (Ky. 2007).
Attorney who participated in settling a class action violated SCR 3.130-3.3(a) because, when the attorney sought approval of a 49 percent contingent fee, the attorney did not advise the court of governing contingent fee agreements between other attorneys in the case and the clients. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
When an attorney did not amend a client's bankruptcy petition upon learning that the client had not previously disclosed the client's ownership and subsequent sale of a corporation, the attorney violated SCR 3.130-3.3(a)(1) because the attorney did not correct a false statement of material fact previously made to a tribunal. Combs v. Ky. Bar Ass'n, 410 S.W.3d 611,  2013 Ky. LEXIS 467 (Ky. 2013).
5.  Failure to Respond to Discovery Requests.
Attorney's failure to disclose information in response to discovery requests and related inquiries from opposing counsel violated SCR 3.130-3.3, 3.130-3.4, and  3.130-8.3(c). Andrews v. Kentucky Bar Ass'n, 169 S.W.3d 862, 2005 Ky. LEXIS 220 (Ky. 2005).
6. Perjury.
Although under SCR. 3.130-1.6 and SCR 3.130-3.3 defense counsel properly revealed to a trial court that defendant was going to commit perjury by falsely testifying during his criminal trial, defendant's right to counsel was violated when the counsel left the courtroom during defendant's testimony, cross-examination, and closing argument. Brown v. Commonwealth, 226 S.W.3d 74, 2007 Ky. LEXIS 126 (Ky. 2007).
When the question of a client's imminent perjured testimony arises during a criminal trial and an attorney has a good faith firm basis in objective fact for the belief, beyond conjecture and speculation, an attorney must comply with SCR 3.130-3.3 by bringing the existence of a potential conflict to the trial court's attention by stating all material acts necessary to establish the adversity between the attorney and the client. Counsel must rely on facts made known by the client, not on a subjective belief that the client might be lying or that the client's consistent version of events differs from other evidence. Brown v. Commonwealth, 226 S.W.3d 74, 2007 Ky. LEXIS 126 (Ky. 2007).
Once a trial court is made aware of potential for perjury by defendant, it is consistent with SCR 3.130-3.3 for the trial court not to conduct an evidentiary hearing during trial because even though the rule requires disclosure, it does not say it must be made with specific detail during trial; it is appropriate to reserve specific disclosure of the basis of the attorney's belief until a motion for new trial is made by defendant as defendant could be acquitted, or the motion never made. It is also not necessary for the court to appoint an independent attorney or question the defendant about his testimony, but the trial court should engage in a colloquy with the defendant about the importance of truthful testimony and the attorney's ethical obligations and to generally educate defendant about the nature of the situation, thus giving defendant a chance to further consider any possible course of action; if defendant, now informed, moves for appointment of new counsel and, concomitantly, a mistrial, the trial judge should deny the motions unless defendant can demonstrate that such motion must be allowed to prevent a miscarriage of justice. Brown v. Commonwealth, 226 S.W.3d 74, 2007 Ky. LEXIS 126 (Ky. 2007).
Once a trial court is made aware of potential for perjury by defendant, it is appropriate under SCR. 3.130-3.3 for defendant to present contested testimony in narrative form, in his attorney's presence, and with the attorney continuing to represent him by making appropriate objections on cross-examination regarding portions of the testimony the attorney does not believe to be perjured, and in this manner, defendant is always represented by counsel on matters for which he is entitled to be represented; otherwise, it is a denial of counsel to completely deprive defendant of representation on matters not involving the alleged perjury. Brown v. Commonwealth, 226 S.W.3d 74, 2007 Ky. LEXIS 126 (Ky. 2007).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
7. Penalty.
Because an attorney ignored an order by an administrative law judge limiting the attorney's contingency fee, the attorney violated SCR 3.130-1.4(b), 3.130-1.5(a), 3.130-3.3(a)(1), and 3.130-3.4(c); the attorney's proposed SCR 3.480(2) sanction of a conditional public reprimand was inadequate given the seriousness of the charges and the attorney's deceptive conduct. Fowler v. Ky. Bar Ass'n, 265 S.W.3d 804, 2008 Ky. LEXIS 282 (Ky. 2008).
Where the attorney admitted that he failed to properly perform title searches while working for a bank, knowingly failed to record a deed, and failed to inform the bankruptcy court of his brother's transfer of stock in a company, his conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-4.4, and 3.130-3.3(a)(2). The attorney was suspended from the practice of law for two years. Erpenbeck v. Ky. Bar Ass'n, 295 S.W.3d 435, 2009 Ky. LEXIS 206 (Ky. 2009).
8. Suspension.
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c), and Rule 3.130-8.4(c). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
Attorney was suspended for 91 days, with 61 days probated, where she violated SCR 3.130-3.3(a)(2) by failing to list $170,000 in filings submitted to a district court in an estate case and only claimed $5,000 in legal fees; the total amount of fees collected was far beyond the 5 % ceiling in KRS 395.150(1). The concealment of the legal fees also violated SCR 3.130-8.4(c). Ky. Bar Ass'n v. Fernandez, 397 S.W.3d 383, 2013 Ky. LEXIS 106 (Ky. 2013).
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Rule 3.4.  Fairness to opposing party and counsel.
Text
A lawyer shall not:
 	(a)  unlawfully obstruct another party's access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act; 
 	(b)  knowingly falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;
 	(c)  knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists; 
 	(d)  in pretrial procedure, make a frivolous discovery request or deliberately fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party; 
 	(e)  in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or 
 	(f)  present, participate in presenting, or threaten to present criminal or disciplinary charges solely to obtain an advantage in any civil or criminal matter; or 
 	(g)  request a person other than a client to refrain from voluntarily giving relevant information to another party unless: 
 		(1)  the person is a relative or agent who supervises, directs or regularly consults  with the client concerning the matter or has authority to obligate the client with respect  to the matter; and 
 		(2)  the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  The procedure of the adversary system contemplates that the evidence in a case is to be marshalled competitively by the contending parties. Fair competition in the adversary system is secured by prohibitions against destruction or concealment of evidence, improperly influencing witnesses, obstructive tactics in discovery procedure, and the like.
[2]  Documents and other items of evidence are often essential to establish a claim or defense. Subject to evidentiary privileges, the right of an opposing party, including the government, to obtain evidence through discovery or subpoena is an important procedural right. The exercise of that right can be frustrated if relevant material is altered, concealed or destroyed. Applicable law in many jurisdictions makes it an offense to destroy material for the purpose of impairing its availability in a pending proceeding or one whose commencement can be foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a) applies to evidentiary material generally, including computerized information. Applicable law may permit a lawyer to take temporary possession of physical evidence of client crimes for the purpose of conducting a limited examination that will not alter or destroy material characteristics of the evidence. In such a case, applicable law may require the lawyer to turn the evidence over to the police or other prosecuting authority, depending on the circumstances.
[3]  With regard to paragraph (b), it is not improper to pay a witness's expenses or to compensate an expert witness on terms permitted by law. The common law rule in most jurisdictions is that it is improper to pay an occurrence witness any fee for testifying and that it is improper to pay an expert witness a contingent fee.
[4]  Paragraph (g) permits a lawyer to request relatives or employees or other agents of a client to refrain from giving information to another party. Such persons may identify their interests with those of the client. Caveat Rules 1.13(f), 4.2, and 4.3. The lawyer must reasonably believe that the person's interests will not be adversely affected by compliance with the request. The Rule does not require that the lawyer know or ascertain the person's interest, but any such knowledge, communication, or other information available to the lawyer may suggest that such a belief is not reasonable. See Rule 1.0 (a), (f), (h), (i), and (J). A request that a person refrain from giving information to prosecutors or law enforcement and regulatory officials will almost never be proper, because that person could violate the law or otherwise be adversely affected by a lack of cooperation with such persons, and such a request might involve the lawyer's violations of other provisions of these Rules and other law. A request in a civil matter may or may not be proper under the Rule, depending upon the person's interests in the matter, if any, and upon what a lawyer would reasonably believe in the circumstances.
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NOTES TO DECISIONS

 	1. 	Failure to Abide by Pretrial Orders.
 	2. 	Failure to Take Required Action.
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 	7. 	Suspension.
 	8. 	Violation Not Shown.
 	9. 	Threaten to Present Criminal or Disciplinary Charges
 	10. 	Reprimand.
1. Failure to Abide by Pretrial Orders.
Motion of attorney to resign from the bar under terms of disbarment with additional conditions and terms was granted where attorney made serious misrepresentation of settlement proceeds, forged clients' signatures on settlement drafts and documents, negotiated settlements without his clients' knowledge or consent, failed to make required disposition of property over $100, misappropriated funds belonging to client by entering into a settlement agreement for $20,000 without her knowledge or consent, failed to prepare for scheduled trial, failed to abide by pretrial orders and was indicted for the felony offenses of theft, fraud, and forgery. Kentucky Bar Ass'n v. Siegwald, 864 S.W.2d 300, 1993 Ky. LEXIS 141 (Ky. 1993).
2. Failure to Take Required Action.
Attorney's disbarment was warranted after finding violations of SCR 3.130-1.15(a) and (b), 3.130-8.3(b) and (c), 3.130-1.1, 3.130-1.4(a) and (b), 3.130-1.16, 3.130-1.3(d), and 3.130-3.4(c) involved in four separate client complaints, each containing multiple counts, of failing to make a disbursement of $1,500 and not providing an accounting of proceeds collected from settlement of dissolution action; convictions of misdemeanor theft, felony theft by deception and felony theft by failure to make required disposition of property; failing to prosecute clients' claim for damages due to vehicular collision; and failing to file bankruptcy petition after being paid fee and failing to notify clients of her suspension from law practice. Kentucky Bar Ass'n v. Watson, 935 S.W.2d 610, 1996 Ky. LEXIS 131 (Ky. 1996).
In action for recovery of damages in automobile accident where defendant deliberately failed to make an effort to respond diligently to a proper discovery request, and knowingly lied to the court when he finally did answer the interrogatories and made no attempt to correct his misstatement of fact in civil proceeding after it was allegedly discovered in the criminal action brought against him for failing to maintain insurance on his motor vehicle, a 30 day suspension from the practice of law was justified. Kentucky Bar Ass'n v. Jacob, 950 S.W.2d 832, 1997 Ky. LEXIS 98 (Ky. 1997).
An attorney who failed to inform clients of the attorney's suspension from the practice of law and failed to respond to the disciplinary authority, violated SCR 3.130-1.16(d), 3.130-1.4(a), (b), 3.130-3.4(c), 3.130-8.1(b), and 3.130-5.5(a); therefore, pursuant to SCR 3.370(10), the state Supreme Court adopted the Board of Governors' recommendation that the attorney be suspended for one (1) year to begin at the conclusion of a current suspension. Ky. Bar Ass'n v. Klapheke, 122 S.W.3d 64, 2003 Ky. LEXIS 251 (Ky. 2003).
Upon an attorney's admission that he: (1) violated SCR 3.130-1.3 and 3.4 by failing to timely file an appellate brief and to properly and timely respond to the multiple show cause orders; (2) violated SCR 3.130-1.4(a) by failing to notify his client that her appeal was dismissed, failing to provide copies of court orders, and failing to respond to his client's requests for information regarding the status of the appeal; and, (3) violated SCR 3.130-8.3(c) by misrepresenting to his client that her appeal was pending after it was dismissed, and by misrepresenting to the Court of Appeals that he would provide certification that his client was served with copies of orders, his request for a public reprimand was granted after the court considered that the attorney did not have a prior disciplinary record, he made a full and free disclosure to the disciplinary board, had a cooperative attitude toward the disciplinary proceedings, and fully refunded any fees paid to his client. Moloney v. Ky. Bar Ass'n, 152 S.W.3d 866, 2005 Ky. LEXIS 18 (Ky. 2005).
Because an attorney did not communicate with clients, did not return their funds and property, and did not respond to the state bar association's inquiries, the attorney violated SCR 3.130-1.1, 1.3, 1.4(a), (b), 3.4(c), 8.1(b), 8.3(c), 1.15(b), and  1.16(d), and was suspended from the practice of law for five (5) years. Ky. Bar Ass'n v. Hall, 173 S.W.3d 621, 2005 Ky. LEXIS 337 (Ky. 2005).
Lawyer was suspended for 181 days for misconduct where she failed to attempt to collect on a client's default judgment, failed to take any action on a client's appeal after filing a notice of appeal, and failed to comply with her client's request to obtain a hearing date in her client's Social Security disability claim. Ky. Bar Ass'n v. Herald, 203 S.W.3d 139, 2006 Ky. LEXIS 261 (Ky. 2006).
Where attorney failed to file a brief with the Kentucky Court of Appeals after the attorney had filed a notice of appeal on behalf of her clients and the appeal was ultimately dismissed after the opposing party filed a motion to dismiss, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), and  3.130-3.4(c), the attorney was suspended from practice for 30 days. Ky. Bar Ass'n v. Quesinberry, 203 S.W.3d 137, 2006 Ky. LEXIS 254 (Ky. 2006).
Lawyer was suspended from practice for 60 days, probated for two years subject to conditions, for misconduct in which the lawyer failed to appear for scheduled court hearings on behalf of two criminal clients, including one scheduled trial date. Ky. Bar Ass'n v. Conley, 203 S.W.3d 142, 2006 Ky. LEXIS 263 (Ky. 2006).
When an attorney admitted that he violated SCR 3.130-3.4(c) by not obeying an order of the Kentucky Supreme Court requiring him to tell a client and a trial court that had been suspended from the practice of law, his proposal that he be suspended from the practice of law for two years was accepted since the Kentucky Bar Association did not object. Beal v. Ky. Bar Ass'n, 216 S.W.3d 155, 2007 Ky. LEXIS 8 (Ky. 2007).
When an attorney admitted that he violated SCR 3.130-3.4(d) by failing to comply with discovery requests until he was suspended from the practice of law, his proposal that he be suspended from the practice of law for two years was accepted since the Kentucky Bar Association did not object. Beal v. Ky. Bar Ass'n, 216 S.W.3d 155, 2007 Ky. LEXIS 8 (Ky. 2007).
Lawyer was suspended for 30 days for misconduct in which at a prehearing conference in a case on appeal, the case was settled and the lawyer was to prepare the agreed order resolving all issues and a joint motion to dismiss the appeal; however, the lawyer failed to prepare either document and the appeal proceeded. Later, another attorney in the case called and left a message for the lawyer regarding the case, but the lawyer failed to return the phone call. Morton v. Ky. Bar Ass'n, 230 S.W.3d 328, 2007 Ky. LEXIS 158 (Ky. 2007).
Because an attorney did not notify clients and the courts that the attorney had been suspended for failing to pay bar dues, and because the attorney did not return unearned fees to the clients, the attorney violated SCR. 3.130-1.4(b), 3.130-1.16(d), 3.130-3.4(c), and 3.130-5.5(a); consequently, the attorney was suspended from the practice of law for 181 days. Durham v. Ky. Bar Ass'n, 229 S.W.3d 906, 2007 Ky. LEXIS 159 (Ky. 2007).
Lawyer was suspended for two years for misconduct where he failed to comply with an order of suspension by notifying his client and the trial court that he had been suspended from the practice of law. Beal v. Ky. Bar Ass'n, 220 S.W.3d 690, 2007 Ky. LEXIS 184 (Ky. 2007).
Attorney was adjudicated guilty of violating SCR 3.130-3.3(a)(2), 3.130-3.4(c), 3.130-5.5(a), and 3.130-8.1(b) and was suspended from the practice of law for three years because while his license was suspended, he represented a client without making his suspension known to the judge in that case, questioned witnesses in court, and argued on behalf of his client; the attorney's conduct during the disciplinary proceeding was unethical, and he had an extensive disciplinary history. Kentucky Bar Ass'n v. Burlew, 250 S.W.3d 310, 2008 Ky. LEXIS 107 (Ky. 2008).
Attorney was publicly reprimanded because his failure to timely file a pre-hearing statement, prosecute an appeal and take remedial measures to protect his client's interests, and comply with orders of the Kentucky Court of Appeals violated SCR 3.130-1.1, 3.130-1.3, and  3.130-3.4(c). McAdam v. Ky. Bar Ass'n, 262 S.W.3d 640, 2008 Ky. LEXIS 203 (Ky. 2008).
Attorney was permanently disbarred where, while serving as a court-appointed conservator, he misappropriated funds, double-charged the estate, and failed to file timely annual reports in violation of SCR 3.130-3.4, 3.130-8.1(d) and  3.130-8.3; in separate cases the attorney violations SCR 3.130-1.3, 3.130-1.4,  3.130-1.16(d), 3.130-3.2, 3.130-3.4 and 3.130-8.1 for failing to file a report; violated SCR 3.130-1.16(d) by  taking over 7 months to return an unearned fee; violated SCR 3.130-1.15(a) by  depositing real estate closing funds in his operating account; and violated SCR 3.130-8.3(b) by  pleading guilty to a class B misdemeanor for issuing a worthless check. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Because an attorney failed to respond to a notice requiring the attorney to file either a motion to dismiss or a motion for additional time to file an appellate brief, and because the attorney did not respond to a demand for information from a disciplinary authority by failing to respond to the Bar complaint, the attorney was suspended for a year for violating SCR 3.130-3.4(c) and 3.130-8.1(b). Kentucky Bar Ass'n v. Quesinberry, 275 S.W.3d 177, 2008 Ky. LEXIS 317 (Ky. 2008).
Attorney's public reprimand in Ohio for failure to inform a client about his lapsed liability insurance, a violation of former Ohio Code Prof. Resp. DR 1-104(A), constituted a violation of SCR 3.130-3.4(c), even though Kentucky had no comparable requirement. The attorney disobeyed an obligation under the rules of the Ohio Supreme Court, which was a violation of SCR 3.130-3.4, prohibiting a lawyer from knowingly or intentionally disobeying an obligation under the rules of a tribunal. Kentucky Bar Ass'n v. Trainor, 277 S.W.3d 604, 2009 Ky. LEXIS 41 (Ky. 2009).
Lawyer's motion for order permanently disbarring him was granted because, in four separate matters, the lawyer misled his clients as to status of their case, prepared a document for the clients to sign that released him from all liability, was indicted for perjury relating to his testimony about his representation of a second client, gave a third client incorrect advice, and was held in contempt for his failure to pay sanctions arising from his filing of an incoherent and frivolous appeal; the misconduct violated, among other provisions, SCR 3.130-1.8(h), 3.1, 3.4(c), 8.3(c). Radolovich v. Ky. Bar Ass'n, 282 S.W.3d 327, 2009 Ky. LEXIS 79 (Ky. 2009).
Lawyer was suspended for 181 days because without informing his clients, he abandoned two civil lawsuits filed on behalf of the clients, despite having been paid in advance for his services, the clients were then unable to contact the lawyer, and the lawyer failed to provide an accurate bar roster address, in violation of SCR 3.130-1.3, 1.4(a), 1.16(d), 3.4(c), 8.1(b), and SCR 3.175(1); the lawyer failed to respond to the bar complaints or to the charges. Kentucky Bar Ass'n v. Mathews, 283 S.W.3d 741, 2009 Ky. LEXIS 83 (Ky. 2009).
Attorney was permanently disbarred from the practice of law in Kentucky because the attorney violated SCR 3.130-3.4(c) and SCR 3.175(1) by failing to maintain a current bar roster address. Ky. Bar Ass'n v. Mathews, 308 S.W.3d 194,  2010 Ky. LEXIS 91 (Ky. 2010).
Attorney who was a “frequent offender” should have received a 181-day suspension instead of a 61-day suspension where the attorney failed to diligently represent clients in two appeals and failed to respond to the Court of Appeals'  show cause orders concerning said appeals, in violation of SCR 3.130-1.3 and 3.130-3.4(c). Ky. Bar Ass'n v. Leadingham, 317 S.W.3d 589,  2010 Ky. LEXIS 208 (Ky. 2010).
Attorney was found guilty of engaging in a conflict of interest between clients by representing each codefendant with knowledge that their interests were adverse and without consent of each client in violation of SCR 3.130-1.7(b) and of knowingly and intentionally disobeying an obligation under RCr P. 8.30 of the rules of a tribunal in violation of SCR 3.130-3.4(c). Mattingly v. Ky. Bar Ass'n, 364 S.W.3d 171, 2012 Ky. LEXIS 41 (Ky. 2012).
Attorney's motion to resign was granted because the attorney's misconduct deserved permanent disbarment as a sanction where the attorney pleaded guilty to stealing Veteran's benefits from one client, retained a portion of another client's personal injury benefits, converted the benefits to his own use, and failed to provide a court-ordered accounting. Gilfedder v. Ky. Bar Ass'n, 399 S.W.3d 779,  2013 Ky. LEXIS 299 (Ky. 2013).
Pursuant to a negotiated sanction between and attorney and the Kentucky Bar Association and because of the attorney's mental disorder and lack of previous disciplinary actions, he was publicly reprimanded for failing to disclose fee arrangements and making false or misleading statements to a court. Snyder v. Ky. Bar Ass'n, 437 S.W.3d 141, 2014 Ky. LEXIS 162 (Ky. 2014).
Attorney was suspended for 61 days because he knowingly disobeyed an obligation to a tribunal and failed to respond to a lawful demand for information from a disciplinary authority. Ky. Bar Ass'n v. Myles, 436 S.W.3d 204, 2014 Ky. LEXIS 165 (Ky. 2014).
Attorney violated SCR 3.130-3.4(c) because the attorney did not observe the conditions of a prior private admonition requiring the attorney's participation in the Kentucky Lawyer Assistance Program. Ky. Bar Ass'n v. Pruitt, 527 S.W.3d 808, 2017 Ky. LEXIS 434 (Ky. 2017).
3. Penalty.
Disbarment was warranted for attorney's violations of SCR 3.130-1.3 and 3.130-1.4(a) (failing to act with reasonable diligence and promptness and failing to keep client informed), SCR 3.130-1.15(b) (failing to  deliver funds to client), SCR 3.130-3.4(c) (disobeying  rules of a tribunal), and SCR 3.130-8.3(c) (engaging  in dishonest conduct). Kentucky Bar Ass'n v. Keesee, 973 S.W.2d 842, 1998 Ky. LEXIS 112 (Ky. 1998).
The federal government's alleged obtaining of testimony in violation of the rule did not render the evidence inadmissible in federal district court. United States v. Johnson, — F.3d —, 2000 U.S. App. LEXIS 12121 (6th Cir. 2000).
Attorney who had been publicly censured in Tennessee for violating Tenn. Sup. Ct. R. 8, DR 7-102(A)(1), (2), 7-105(A), and 7-106(A), (C)(7), which had occurred in the context of her contentious divorce proceedings pending in Kentucky, received reciprocal discipline in Kentucky pursuant to SCR 3.435 because the conduct proscribed in the Tennessee disciplinary rules was also proscribed in SCR 3.130-3.1, 3.130-3.4(c), (f) and (e). The attorney was held in contempt in a case in which she was personally a party for her failure to comply with a court order, had filed an action on her behalf for collection of child support in Tennessee on the basis of an order issued by a Kentucky court that was no longer effective, and had participated in presenting a criminal charge solely to gain an advantage in her civil matter. Ky. Bar Ass'n v. Doyle, 145 S.W.3d 840, 2004 Ky. LEXIS 246 (Ky. 2004).
Attorney received a public reprimand and was required to take remedial education courses in the areas of domestic relations, appellate practice and/or legal writing based on finding that he was guilty of violating SCR 3.130-1.1, 3.130-1.3, 3.130.1.4(a), (c), 3.130-1.16(d), and 3.130-3.4(c) in his handling of a divorce case, where the attorney failed to file a brief in the appeal of the divorce judgment, he failed to inform his client that the judgment had been reversed on the issue of maintenance, when the case was remanded, the attorney failed to notify his client of a hearing on the maintenance issue until just prior to the hearing and then, he failed to prepare the client for the hearing, and when the client retained new counsel, the attorney failed to comply with a request for a copy of the attorney's file made by new counsel. Ky. Bar Ass'n v. Nesbitt, 189 S.W.3d 144, 2006 Ky. LEXIS 95 (Ky. 2006).
Attorney received a three-year suspension, to be served consecutive to an earlier two-year suspension, after being found guilty of violating SCR 3.130-1.3, 3.130-16(d), 3.130-3.2, 3.130-3.4(c), and 3.130-8.1(b), where the attorney failed to prosecute a civil action on behalf of a client, failed to respond to an order that he turn his file over to substitute counsel, failed to respond to discovery in the underlying litigation, and failed to respond to warning letters, complaints, and charges filed by the Kentucky Bar Association Inquiry Commission. Ky. Bar Ass'n v. Geller, 188 S.W.3d 431, 2006 Ky. LEXIS 96 (Ky. 2006).
Attorney's request for a 181-day suspension for his violation of SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-3.4(c), and 3.130-8.3(b) during the handling of two (2) civil matters, was granted. The attorney's bouts of acute depression during the time he was handling the matters was a mitigating factor in light of the fact that the attorney sought and obtained treatment for his depression, and further, prior Kentucky case law supported the sanction requested. Ky. Bar Ass'n v. Williams, 188 S.W.3d 437, 2006 Ky. LEXIS 98 (Ky. 2006).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Public reprimand was the appropriate sanction for an attorney who was censured in Tennessee for violating two of that state's rules of professional conduct; the attorney's actions in Tennessee also constituted violations of SCR 3.130-1.3 and SCR 3.130-3.4(c). Ky. Bar Ass'n v. Meehan, 237 S.W.3d 546, 2007 Ky. LEXIS 245 (Ky. 2007).
Although Tenn. Sup. Ct. R. Prof. Conduct 8, 8.4(d) is not identical to SCR 3.130-3.4(c), SCR 3.435 does not require that the rules be identical to allow for the imposition of reciprocal discipline; thus, imposition of reciprocal discipline was warranted where the Board of Professional Responsibility of the Supreme Court of Tennessee had entered a censure order based on a ruling that the attorney had violated Tenn. Sup. Ct. R. Prof. Conduct 8, 8.4(d). Ky. Bar Ass'n v. Meehan, 237 S.W.3d 546, 2007 Ky. LEXIS 245 (Ky. 2007).
Attorney was permanently disbarred from the practice of law because the attorney had violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, 3.130-3.4, 3.130-8.1(d), and 3.130-8.3(c) by failing to act with reasonable diligence in representing his clients, failing to keep the clients reasonably informed about the status of their cases, failing to return the unearned portion of fees, and failing to respond to the bar complaint. Kentucky Bar Ass'n v. Hammond, 245 S.W.3d 199, 2008 Ky. LEXIS 35 (Ky. 2008).
After an adjudication of guilt for violating SCR 3.130-1.3, 1.14(a), and  3.4(c), and upon an attorney's failure to notify the Office of Bar Counsel that she had completed any of her required ethics training at the end of her probation term, which was a specific condition of the probation, a previously-suspended order imposing a 30-day suspension was activated. Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 312, 2008 Ky. LEXIS 117 (Ky. 2008).
Where an attorney failed to return his client's phone calls, refused to return an unearned portion of a retainer upon termination of his representation, and had been charged with several criminal counts, including theft by deception, wanton endangerment, and possession of a controlled substance, he was charged with violating SCR 3.130-1.3, -1.4, -3.2, -1.16(d), -3.4(c), -8.1(b) and -8.3(b); thus, the attorney's motion to resign as a member of the Kentucky Bar Association under terms of permanent disbarment was granted. Robey v. Ky. Bar Ass'n, 266 S.W.3d 234, 2008 Ky. LEXIS 255 (Ky. 2008).
Because an attorney failed to file the appropriate briefs or orders requested by the Court of Appeals and failed to respond to a demand for information filed by the Kentucky Bar Association, the attorney was conditionally suspended from the practice of law for violating SCR 3.130-3.4(c) and 3.130-8.1(b). Kentucky Bar Ass'n v. Leadingham, 269 S.W.3d 419, 2008 Ky. LEXIS 280 (Ky. 2008).
Because an attorney ignored an order by an administrative law judge limiting the attorney's contingency fee, the attorney violated SCR 3.130-1.4(b), 3.130-1.5(a), 3.130-3.3(a)(1), and 3.130-3.4(c); the attorney's proposed SCR 3.480(2) sanction of a conditional public reprimand was inadequate given the seriousness of the charges and the attorney's deceptive conduct. Fowler v. Ky. Bar Ass'n, 265 S.W.3d 804, 2008 Ky. LEXIS 282 (Ky. 2008).
Attorney was suspended from the practice of law for 30 days, probated for one year, based on his failure to act with reasonable diligence and promptness under SCR 3.130-1.3 in filing a personal injury action for a first client outside the statute of limitations and for bringing a frivolous medical malpractice action beyond the statute of limitations in violation of SCR 3.130-3.1 and 3.130-3.4(c) on behalf of a second client. Trainor v. Ky. Bar Ass'n, 311 S.W.3d 719,  2010 Ky. LEXIS 130 (Ky. 2010).
Even without a finding of guilt as to a charge of criminal conduct in violation of of violating SCR 3.130-8.3(b) (renumbered to  SCR 3.130-8.4(b) (2009)),  permanent disbarment was an appropriate sanction because an attorney had violated the highly vulnerable ward's trust by appropriating a large sum of money; the attorney's conduct, including failure to file a final settlement after the ward's death, violated SCR 3.130-1.8(a), 3.130-3.4(c), and  3.130-8.3(c) (renumbered to SCR 3.130-8.4(c) (2009)).  Ky. Bar Ass'n v. Edwards, 377 S.W.3d 557, 2012 Ky. LEXIS 146 (Ky. 2012).
Attorney was permanently disbarred because he violated SCR 3.130-3.4(b), 3.130-5.4(a), and  3.130-8.4(a)-(e) by, inter alia, conspiring with the sheriff and paying him to have criminal charges against his clients improperly dismissed or to have lesser charges issued and by paying the sheriff part of the legal fee paid by his clients. Ky. Bar Ass'n v. Reynolds, 378 S.W.3d 310, 2012 Ky. LEXIS 151 (Ky. 2012).
4. Improper Use of Subpoenas.
Lawyer was publicly reprimanded for misconduct in serving subpoenas duces tecum on two (2) credit institutions, directing them to produce records for his client where the lawyer failed to serve copies of the subpoenas on the other parties to the case and the subpoenas did not state a hearing date, nor were they issued in connection with a notice of deposition or a court proceeding. Megibow v. Ky. Bar Ass'n, 173 S.W.3d 618, 2005 Ky. LEXIS 331 (Ky. 2005).
5. Improper Questioning.
Defendant's conviction was reversed and his case was remanded for a new trial because from the tenor of the prosecutor's leading questions to a prosecution witness, there was no doubt that she put the very words the witness refused to say in his mouth. This placed the credibility of the prosecutor before the jury, and from the form of the questions, firmly represented to the jury that the witness had told her that defendant had admitted the crime. Holt v. Commonwealth, 219 S.W.3d 731, 2007 Ky. LEXIS 90 (Ky. 2007).
6. Unauthorized Practice of Law.
Because a suspended attorney had never been readmitted to the practice of law, and because the attorney's corporate duties included supervising the work of in-house attorneys and working with outside counsel, the attorney was suspended for one year for practicing law without a license in violation of SCR 3.020, 3.130-5.5(a), and  3.130-3.4(c). Hipwell v. Ky. Bar Ass'n, 267 S.W.3d 682, 2008 Ky. LEXIS 277 (Ky. 2008).
Because the attorney unlawfully altered documents having evidentiary value and engaged in conduct involving dishonesty, he was guilty of violating SCR 3.130-3.4(a) and SCR 3.130-8.4(c); he was also engaging in the unauthorized practice of law in violation of SCR 3.130-5.5(a) and was suspended for 120 days. Ky. Bar Ass'n v. Yocum, 294 S.W.3d 437,  2009 Ky. LEXIS 238 (Ky. 2009).
Attorney violated SCR 3.130-3.4(c) and 3.130-5.5 where court records showed she provided legal services while temporarily suspended; records indicated that the attorney made numerous filings, represented several litigants, advised and corresponded with clients, and collected bills for the attorney's services during this period. Ky. Bar Ass'n v. Glidewell, 307 S.W.3d 625,  2010 Ky. LEXIS 75 (Ky. 2010).
Court adopted the recommendations of the Board of Governors, and a lawyer was disbarred for violations of, inter alia, SCR 3.130-1.4(a)(4), 3.130-1.4(b), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.4(c), 1.130-3.4(c), 3.130-8.1(b) in three cases because the lawyer had, among other things, improperly represented a client after her suspension and provided the client with ineffective representation, failed to properly dispose of her abandoned files after she was evicted from her office, and had pled guilty to failure to file state income tax returns; the lawyer did not respond to the charges. The lawyer had an extensive list of prior discipline proceedings including three private admonitions and three suspensions. Ky. Bar Ass'n v. Jackson-Rigg, 354 S.W.3d 127, 2011 Ky. LEXIS 150 (Ky. 2011).
Attorney who had been suspended for nonpayment of bar dues and failure to comply with continuing legal education requirements, but who nevertheless represented a Kentucky resident in a case arising out of a Kentucky car accident, violated SCR 3.130-3.4(c); -5.5(a); -5.5(b)(2); and -8.1(b), and was suspended for 61 days. Ky. Bar Ass'n v. Gee, 363 S.W.3d 343, 2012 Ky. LEXIS 32 (Ky. 2012).
Attorney who admitted he failed to return client files and failed to inform his client and the federal court that he had been suspended for failing to pay bar dues violated SCR 3.130-1.16(d) and SCR 3.130-3.4(c); an agreed suspension of 45 days was an adequate sanction. Bryant v. Ky. Bar Ass'n, 363 S.W.3d 346, 2012 Ky. LEXIS 33 (Ky. 2012).
Because the attorney continued to practice law after his suspension, he violated SCR 3.130-1.4(a), (b) by failing to respond and inform a client; 3.130-3.4(c) by disobeying an obligation under the rules tribunal; 3.130-5.5(a) by practicing law while suspended; 3.130-5.5(b) by maintaining an office and holding out admission to practice while suspended; 3.130-8.1(b) by failing to respond to a disciplinary action; and 3.175(1)(a) by failing to maintain a current address. Ky. Bar Ass'n v. McDonner, 367 S.W.3d 603, 2012 Ky. LEXIS 92 (Ky. 2012).
Attorney was permanently disbarred because, inter alia, after the attorney was notified that the attorney had been suspended, the attorney signed an agreed order prepared by opposing counsel on behalf of a client. Ky. Bar Ass'n v. Maze, 397 S.W.3d 891,  2013 Ky. LEXIS 234 (Ky. 2013).
7. Suspension.
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c), and Rule 3.130-8.4(c). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
Nine-month suspension from the practice of law was imposed where an attorney violated SCR 3.130-1.3, SCR 3.130-1.16(d), SCR 3.130-1.9(a), SCR 3.130-8.1(b), and SCR 3.130-3.4 through her representation of estates and failing to respond to orders and complaints. The recommended sanction was appropriate in light of the attorney's prior discipline, and the Kentucky Supreme Court elected not to review a commissioner's recommendation as allowed under SCR 3.370(9). Ky. Bar Ass'n v. Sebastian, 353 S.W.3d 616, 2011 Ky. LEXIS 125 (Ky. 2011).
Because an attorney failed to file a motion pro hac vice in order to represent a client in Ohio, failed to communicate with the client or the Alternative Dispute Resolution Office, and failed to return the client's file, the attorney was suspended for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (4), 3.130-3.4(c), 3.130-5.5(a), 3.130-1.16(d), 3.130-8.1(a), and 3.130-8.4(c). Ky. Bar Ass'n v. Thornsberry, 354 S.W.3d 526, 2011 Ky. LEXIS 158 (Ky. 2011).
Because an attorney neglected client matters, failed to communicate with a client, and thereafter, failed to respond to court orders and disciplinary inquiries, the attorney violated SCR 3.130-1.1, 130-1.3, 3.130-1.4, 3.130-1.16(d), 3.130-3.4(c), and 3.130-8.1(b); consequently, the attorney was suspended from the practice of law for 30 days. Ky. Bar Ass'n v. Slone, 413 S.W.3d 270, 2011 Ky. LEXIS 181 (Ky. 2011).
Imposition of a negotiated sanction of a 30-day suspension from the attorney's ability to practice law, probated with conditions for six months, was appropriate because the attorney admitted that he violated SCR 3.130-1.3, 3.130-1.4(a) and (b), 3.130-3.4(c), and 3.130-8.3(c), and the Kentucky Bar Association had no objection to the motion. Gardner v. Ky. Bar Ass'n, 365 S.W.3d 925, 2012 Ky. LEXIS 78 (Ky. 2012).
Attorney violated SCR 3.130-1.4(a); 3.130-1.15(a), (b); 3.130-1.16(d); 3.130-3.4(c); 3.130-8.1(b); and 3.130-8.4(c) for his failure to inform a client of his suspension; for his personal use of a client's funds, for his failure to place the money paid to hire an expert witness into a trust account, and for his failure to deposit advance fee payments into trust accounts; for his failure to promptly return the funds to a client's grandfather and for his inability to provide a full accounting of another client's advance fee payment; for his failure to return funds upon termination of his representation; for his failure to inform the client of his December 10, 2008 suspension; for his failure to respond to the Kentucky Inquiry Commission's complaint; and for engaging in dishonest conduct. Ky. Bar Ass'n v. Palmer, 391 S.W.3d 373, 2013 Ky. LEXIS 25 (Ky. 2013).
In light of the attorney's prior conduct and his persistent use of inappropriate litigation practices, in which he used hostile, argumentative, and threatening advocacy and fouled court records with distracting overstatements that violated SCR 3.130-3.4(f), 3.130-3.5(c), and  3.130-8.2(a), a 181-day suspension and a review and evaluation by the character and fitness committee before being reinstated to practice under SCR 3.510(1) were  appropriate, Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
Attorney violated the ethical rules and a 60-day suspension was warranted because he knowingly filed a complaint with false allegations despite knowing of their falsity; knowingly made false statements in the complaint, amended complaint, and reply to a motion for summary judgment; and violated CR 11. Ky. Bar Ass'n v. Deters, 406 S.W.3d 812, 2013 Ky. LEXIS 246 (Ky. 2013), cert. denied, — U.S. —, 134 S. Ct. 965, 187 L. Ed. 2d 787, 2014 U.S. LEXIS 526 (U.S. 2014).
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Attorney was suspended from the practice of law for 5 years after violating professional conduct rules by committing crimes, disobeying an obligation under the rules, and failing to respond to a lawful demand for information. A trial commissioner's adopted recommendation placed great weight on the mitigating evidence relating to two assault-related convictions and relating to the attorney's alcohol abuse. Ky. Bar Ass'n v. Robinson, 412 S.W.3d 184, 2013 Ky. LEXIS 592 (Ky. 2013).
8. Violation Not Shown.
Attorney did not violate SCR 3.130-1.1, SCR 3.130-1.15(c) or SCR 3.130-3.4(c) because the client was in error in his belief that some of his monies were being taken to pay the purchaser. Further, the evidence supported the conclusion that the attorney merely attempted to facilitate a resolution to the dispute and never functioned in the role as a formal mediator or received payment for hosting the meeting between the parties in his office. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
Although the attorney acted contrary to repeated warnings, admonitions, and directions of the trial court, without an order from the federal district court, the federal district court judge's admonitions were not sufficient to fall under the scope of SCR 3.130-3.4(c). Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
9. Threaten to Present Criminal or Disciplinary Charges
Attorney improperly threatened another attorney with disciplinary proceedings in order to gain an advantage in a civil matter by prodding the other attorney to produce evidence in the face of the federal court's discovery abatement order, in violation of SCR 3.130-3.4(f). Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
If the attorney wanted to have a hearing officer's order modified, there were legal avenues available to him, instead, the attorney demanded that the hearing officer modify an order with threats of professional misconduct charges, which was an improper use of the disciplinary process in violation of SCR 3.130-3.4(f). Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
Attorney was permanently disbarred because, inter alia, (1) after the attorney learned that the attorney was being investigated for jury tampering, the attorney instructed the attorney's secretary to destroy potentially inculpatory evidence, (2) the attorney ran for public office or served as county attorney when committing these acts, (3) the attorney did not accept sole responsibility or express legitimate remorse, and (4) pleading guilty and resigning did not weigh in the attorney's favor, as the attorney pled guilty after learning of the jury tampering investigation, three of five charges were dismissed, and the attorney's resignation was inevitable. Ky. Bar Ass'n v. Maze, 397 S.W.3d 891,  2013 Ky. LEXIS 234 (Ky. 2013).
10. Reprimand.
Attorney was privately reprimanded because, while there was no evidence of fraud and the complaining party received everything she asked for, the attorney violated the Rules of Professional Conduct by negotiating a deal in which his client agreed to refund a fee in return for the complaining party's agreement to withdraw her bar complaint and refuse to cooperate voluntarily with the Kentucky Bar Association in any investigation into the matter. Ky. Bar Ass'n v. Unnamed Attorney, 414 S.W.3d 412,  2013 Ky. LEXIS 641 (Ky. 2013).
Rule 3.5.  Impartiality and decorum of the tribunal.
Text
A lawyer shall not:
 	(a)  seek to influence a judge, juror, prospective juror or other official by means prohibited by law;
 	(b)  communicate ex parte with such a person as to the merits of the cause except as permitted by law or court order;
 	(c)  communicate with a juror or prospective juror after discharge of the jury if: 
 		(1)  the communication is prohibited by law, local rule, or court order;
 		(2)  the juror has made known to the lawyer a desire not to communicate;
 		(3)  the communication involves misrepresentation, coercion, duress or harassment; or
 	(d)  engage in conduct intended to disrupt a tribunal.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  Many forms of improper influence upon a tribunal are proscribed by criminal law. Others are specified in the ABA Model Code of Judicial Conduct, with which an advocate should be familiar. A lawyer is required to avoid contributing to a violation of such provisions.
[2]  During the proceeding a lawyer may not communicate ex parte as to the merits of the cause with persons serving in an official capacity in the proceeding, such as judges, commissioners or jurors, unless authorized to do so by law or court order.
[3]  A lawyer may on occasion want to communicate with a juror or prospective juror after the jury has been discharged. The lawyer may do so unless the communication is prohibited by law or a court order but must respect the desire of the juror not to talk with the lawyer. The lawyer may not engage in improper conduct during the communication.
[4]  The advocate's function is to present evidence and argument so that the cause may be decided according to law. Refraining from abusive or obstreperous conduct is a corollary of the advocate's right to speak on behalf of litigants. A lawyer may stand firm against abuse by a judge but should avoid reciprocation; the judge's default is no justification for similar dereliction by an advocate. An advocate can present the cause, protect the record for subsequent review and preserve professional integrity by patient firmness no less effectively than by belligerence or theatrics.
[5]  The duty to refrain from disruptive conduct applies to any proceeding of a tribunal, including a deposition. See Rule 1.0(m).
Cited:  Kentucky Bar Ass'n v. Waller, 929 S.W.2d 181, 1996 Ky. LEXIS 74 (Ky. 1996); Ky. Bar Ass'n v. Whitehead, 302 S.W.3d 66,  2010 Ky. LEXIS 10 (Ky. 2010).
NOTES TO DECISIONS

 	1. 	Ex Parte Communication.
 	2. 	Suspension.
 	3. 	Disruptive Conduct.
 	4	Juror Misconduct.
 	5. 	Destroying Evidence.
1. Ex Parte Communication.
Where attorney sought to gain unfair advantage for her client and herself by engaging in ex parte communication with the circuit judge, where attorney made false certification of service and misrepresented a material fact before the court, attorney's conduct warranted a suspension from the practice of law for a period of six (6) months. Kentucky Bar Ass'n v. Davis, 847 S.W.2d 57, 1993 Ky. LEXIS 20 (Ky. 1993).
Kentucky law forbade an ex parte motion by a criminal defendant's attorney to set aside a warrant for his arrest for physical assault after his wife recanted her story, without any notice or opportunity for the Commonwealth to be heard. Such ex parte contacts were forbidden by SCR 4.300, Canon 3B(7) and SCR 3.130-3.5. Commonwealth v. Wilson, 384 S.W.3d 113, 2012 Ky. LEXIS 135 (Ky. 2012).
Lawyers may do a pretrial search of a prospective juror's social networking site, provided that there is no contact or communication with the prospective juror and the lawyer does not seek to “friend” jurors, subscribe to their Twitter accounts, send jurors tweets or otherwise contact them. Sluss v. Commonwealth, 381 S.W.3d 215, 2012 Ky. LEXIS 144 (Ky. 2012).
During the evidentiary or deliberation phases of a trial, a lawyer may visit the publicly social networking site of a juror but must not friend the juror, e-mail, send tweets to the juror or otherwise communicate in any way with the juror or act in any way by which the juror becomes aware of the monitoring, and may not make any representations or engage in deceit, directly or indirectly, in reviewing juror social networking sites. Sluss v. Commonwealth, 381 S.W.3d 215, 2012 Ky. LEXIS 144 (Ky. 2012).
2. Suspension.
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c), and Rule 3.130-8.4(c). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
In light of the attorney's prior conduct and his persistent use of inappropriate litigation practices, in which he used hostile, argumentative, and threatening advocacy and fouled court records with distracting overstatements that violated SCR 3.130-3.4(f), 3.130-3.5(c), and  3.130-8.2(a), a 181-day suspension and a review and evaluation by the character and fitness committee before being reinstated to practice under SCR 3.510(1) were  appropriate, Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
3. Disruptive Conduct.
Attorney's conduct in representing a client in a domestic relations matter violated the Kentucky Rules of Professional Conduct because the attorney disrupted a tribunal in violation of SCR 3.130-3.5(c) and, in representing the client, used means that had no substantial purpose other than to embarrass, delay, or burden a third person, in violation of SCR 3.130-4.4(a). Since neither the attorney nor the bar association that alleged those violations appealed the trial commissioner's findings of guilt as to those charges, the state supreme court could adopt those findings and the recommendation that the attorney be publicly reprimanded. Ky. Bar Ass'n v. Lavit, 351 S.W.3d 210, 2011 Ky. LEXIS 87 (Ky. 2011).
Attorney violated SCR 3.130-3.5(c) by filing unnecessary motions, threatening of and seeking extra-judicial resolution, charges of conspiracy, and warning a hearing officer of a potential scandal that accomplished little except for delaying and interrupting the proceedings; and by continuing the unnecessary and repetitive filings in the face of continuous rebukes from the respective tribunals. Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
4 Juror Misconduct.
In a murder case where defendant sought a new trial based on juror misconduct, as he presented evidence that two jurors might have been “Facebook friends” with the victim's mother, and because, during voir dire, one of them denied having a Facebook account, he was entitled to a post-trial hearing to examine this issue. Sluss v. Commonwealth, 381 S.W.3d 215, 2012 Ky. LEXIS 144 (Ky. 2012).
If a lawyer, through the use of social media, learns of juror misconduct, including deliberations that violate the court's instructions, the lawyer may not unilaterally act upon such knowledge to benefit the lawyer's client, but must promptly bring such misconduct to the attention of the court before engaging in any further significant activity in the case. Sluss v. Commonwealth, 381 S.W.3d 215, 2012 Ky. LEXIS 144 (Ky. 2012).
5. Destroying Evidence.
Attorney was permanently disbarred because, inter alia, (1) after the attorney learned that the attorney was being investigated for jury tampering, the attorney instructed the attorney's secretary to destroy potentially inculpatory evidence, (2) the attorney ran for public office or served as county attorney when committing these acts, (3) the attorney did not accept sole responsibility or express legitimate remorse, and (4) pleading guilty and resigning did not weigh in the attorney's favor, as the attorney pled guilty after learning of the jury tampering investigation, three of five charges were dismissed, and the attorney's resignation was inevitable. Ky. Bar Ass'n v. Maze, 397 S.W.3d 891,  2013 Ky. LEXIS 234 (Ky. 2013).
Rule 3.6.  Trial publicity.
Text
(a)  A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication it and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.
(b)  Notwithstanding paragraph (a), a lawyer may state: 
 	(1)  the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;  
 	(2)  information contained in a public record;
 	(3)  that an investigation of the matter is in progress;
 	(4)  the scheduling or result of any step in litigation;
 	(5)  a request for assistance in obtaining evidence and information necessary thereto; 
 	(6)  a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and 
 	(7)  in a criminal case, in addition to subparagraphs (1) through (6): 
 		(i)  the identity, residence, occupation and family status of the accused; 
 		(ii)  if the accused has not been apprehended, information necessary to aid in apprehension of that person;
 		(iii)  the fact, time and place of arrest; and
 		(iv)  the identity of investigating and arresting officers or agencies and the length of the investigation.
(c)  Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity. 
(d)  No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a).
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  It is difficult to strike a balance between protecting the right to a fair trial and safeguarding the right of free expression. Preserving the right to a fair trial necessarily entails some curtailment of the information that may be disseminated about a party prior to trial, particularly where trial by jury is involved. If there were no such limits, the result would be the practical nullification of the protective effect of the rules of forensic decorum and the exclusionary rules of evidence. On the other hand, there are vital social interests served by the free dissemination of information about events having legal consequences and about legal proceedings themselves. The public has a right to know about threats to its safety and measures aimed at assuring its security. It also has a legitimate interest in the conduct of judicial proceedings, particularly in matters of general public concern. Furthermore, the subject matter of legal proceedings is often of direct significance in debate and deliberation over questions of public policy.
[2]  Special rules of confidentiality may validly govern proceedings in juvenile, domestic relations and mental disability proceedings, and perhaps other types of litigation. Rule 3.4(c) requires compliance with such Rules. 
[3]  The Rule sets forth a basic general prohibition against a lawyer making statements that the lawyer knows or should know will have a substantial likelihood of materially prejudicing an adjudicative proceeding. Recognizing that the public value of informed commentary is great and the likelihood of prejudice to a proceeding by the commentary of a lawyer who is not involved in the proceeding is small, the Rule applies only to lawyers who are, or who have been involved in the investigation or litigation of a case, and their associates.
[4]  Paragraph (b) identifies specific matters about which a lawyer's statements would not ordinarily be considered to present a substantial likelihood of material prejudice, and should not in any event be considered prohibited by the general prohibition of paragraph (a). Paragraph (b) is not intended to be an exhaustive listing of the subjects upon which a lawyer may make a statement, but statements on other matters may be subject to paragraph (a).
[5]  There are, on the other hand, certain subjects that are more likely than not to have a material prejudicial effect on a proceeding, particularly when they refer to a civil matter triable to a jury, a criminal matter, or any other proceeding that could result in incarceration. These subjects relate to:
(1)  the character, credibility, reputation or criminal record of a party, suspect in a criminal investigation or witness, or the identity of a witness, or the expected testimony of a party or witness; 
(2)   in a criminal case or proceeding that could result in incarceration, the possibility of a plea of guilty to the offense or the existence or contents of any confession, admission, or statement given by a defendant or suspect or that person's refusal or failure to make a statement; 
(3)  the performance or results of any examination or test or the refusal or failure of a person to submit to an examination or test, or the identity or nature of physical evidence expected to be presented; an
(4)  any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding that could result in incarceration;  
(5)  information that the lawyer knows or reasonably should know is likely to be inadmissible as evidence in a trial and that would, if disclosed, create a substantial risk of prejudicing an impartial trial; or
(6)  the fact that a defendant has been charged with a crime, unless there is included therein a statement explaining that the charge is merely accusation and that the defendant is presumed innocent until and unless proven guilty.
[6]  Another relevant factor in determining prejudice is the nature of the proceeding involved. Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials may be less sensitive. Nonjury hearings and arbitration proceedings may be even less affected. The Rule will still place limitations on prejudicial comments in these cases, but the likelihood of prejudice may be different depending on the type of proceeding. 
[7]  Finally, extrajudicial statements that might otherwise raise a question under this Rule may be permissible when they are made in response to statements made publicly by another party, another party's lawyer, or third persons, where a reasonable lawyer would believe a public response is required in order to avoid prejudice to the lawyer's client. When prejudicial statements have been publicly made by others, responsive statements may have the salutary effect of lessening any resulting adverse impact on the adjudicative proceeding. Such responsive statements should be limited to contain only such information as is necessary to mitigate undue prejudice created by the statements made by others. 
[8]  See Rule 3.8(e) for additional duties of prosecutors in connection with extrajudicial statements about criminal proceedings.
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NOTES TO DECISIONS
1. Newspaper Statements.
Where, on the day of defendant's DUI trial, a local newspaper included a lead article with a wide range of statements by the Commonwealth's Attorney regarding the nature of the case and the need for prosecution of drunk drivers and severe punishments, and where many on the jury panel regularly read the newspaper, the Commonwealth's Attorney committed a clear violation of this rule's prohibition against the dissemination of information which would be inadmissible evidence at trial. Bush v. Commonwealth, 839 S.W.2d 550, 1992 Ky. LEXIS 146 (Ky. 1992).
Rule 3.7.  Lawyer as witness.
Text
(a)  A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:
 	(1)  the testimony relates to an uncontested issue;
 	(2)  the testimony relates to the nature and value of legal services rendered in the case; or
 	(3)  disqualification of the lawyer would work substantial hardship on the client.
(b)  A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  Combining the roles of advocate and witness can prejudice the tribunal and the opposing party and can also involve a conflict of interest between the lawyer and client.
Advocate-Witness Rule
[2]  The tribunal has proper objection when the trier of fact may be confused or misled by a lawyer serving as both advocate and witness. The opposing party has proper objection where the combination of roles may prejudice that party's rights in the litigation. A witness is required to testify on the basis of personal knowledge, while an advocate is expected to explain and comment on evidence given by others. It may not be clear whether a statement by an advocate-witness should be taken as proof or as an analysis of the proof.
[3]  To protect the tribunal, paragraph (a) prohibits a lawyer from simultaneously serving as advocate and necessary witness except in those circumstances specified in paragraphs (a)(1) through (a)(3). Paragraph (a)(1) recognizes that if the testimony will be uncontested, the ambiguities in the dual role are purely theoretical. Paragraph (a)(2) recognizes that where the testimony concerns the extent and value of legal services rendered in the action in which the testimony is offered, permitting the lawyers to testify avoids the need for a second trial with new counsel to resolve that issue. Moreover, in such a situation the judge has firsthand knowledge of the matter in issue; hence, there is less dependence on the adversary process to test the credibility of the testimony. 
[4]  Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing is required between the interests of the client and those of the tribunal and the opposing party. Whether the tribunal is likely to be misled or the opposing party is likely to suffer prejudice depends on the nature of the case, the importance and probable tenor of the lawyer's testimony, and the probability that the lawyer's testimony will conflict with that of other witnesses. Even if there is risk of such prejudice, in determining whether the lawyer should be disqualified, due regard must be given to the effect of disqualification on the lawyer's client. It is relevant that one or both parties could reasonably foresee that the lawyer would probably be a witness. The conflict of interest principles stated in Rules 1.7, 1.9 and 1.10 have no application to this aspect of the problem.
[5]  Because the tribunal is not likely to be misled when a lawyer acts as advocate in a trial in which another lawyer in the lawyer's firm will testify as a necessary witness, paragraph (b) permits the lawyer to do so except in situations involving a conflict of interest. 
Conflict of Interest 
[6]  In determining if it is permissible to act as advocate in a trial in which the lawyer will be a necessary witness, the lawyer must also consider that the dual role may give rise to a conflict of interest that will require compliance with Rules 1.7 or 1.9. For example, if there is likely to be substantial conflict between the testimony of the client and that of the lawyer, the representation involves a conflict of interest that requires compliance with Rule 1.7. This would be true even though the lawyer might not be prohibited by paragraph (a) from simultaneously serving as advocate and witness because the lawyer's disqualification would work a substantial hardship on the client. Similarly, a lawyer who might be permitted to simultaneously serve as an advocate and a witness by paragraph (a)(3) might be precluded from doing so by Rule 1.9. The problem can arise whether the lawyer is called as a witness on behalf of the client or is called by the opposing party. Determining whether or not such a conflict exists is primarily the responsibility of the lawyer involved. If there is a conflict of interest, the lawyer must secure the client's informed consent, confirmed in writing. In some cases, the lawyer will be precluded from seeking the client's consent. See Rule 1.7. See Rule 1.0(b) for the definition of “confirmed in writing” and Rule 1.0(e) for the definition of “informed consent.”
[7]  Paragraph (b) provides that a lawyer is not disqualified from serving as an advocate because a lawyer with whom the lawyer is associated in a firm is precluded from doing so by paragraph (a). If, however, the testifying lawyer would also be disqualified by Rule 1.7 or Rule 1.9 from representing the client in the matter, other lawyers in the firm will be precluded from representing the client by Rule 1.10 unless the client gives informed consent under the conditions stated in Rule 1.7. 
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NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Improper Questioning.
1. In General.
Although there was a legal dispute as to the sufficiency of the chain of custody, the testimony of the Commonwealth Attorney revealed the circumstances in which the contents of the pocket of the coveralls appellant had been wearing at the scene were discovered, facts which were uncontested; as such, trial court did not err in permitting the Commonwealth Attorney to testify as to the contents. Moss v. Commonwealth, 949 S.W.2d 579, 1997 Ky. LEXIS 64 (Ky. 1997).
Where insured's attorney in bad faith claim against insurer filed an affidavit on insured's behalf at summary judgment, the trial court erred in granting the insurer's motion to disqualify the attorney since the disqualification would have worked a substantial hardship upon the insureds and resulted in irreparable harm; the insurer failed to show that (1) the attorney's testimony was important to its proof at trial; (2) there was any probability that the attorney's testimony would conflict with that of other witnesses; and (3) the information contained in the attorney's affidavit was unattainable from other sources. Zurich Ins. Co. v. Knotts, 52 S.W.3d 555, 2001 Ky. LEXIS 139 (Ky. 2001).
Because the corporation had not shown that their calling the counsel as a witness would have been prejudicial to the interests of the employee and the counsel's testimony would have related to the nature and value of legal services rendered in the case, SCR 3.130-3.7(a)(2) did not preclude the testimony of counsel in the matter and disqualification was not warranted. Hall v. MLS Nat'l Med. Evaluations, Inc., — F. Supp. 2d —, 2008 U.S. Dist. LEXIS 15071 (E.D. Ky. 2008).
Trial court did not violate SCR 3.130-3.7 when it declined to disqualify the attorney who had earlier conducted an investigation into the employee's former supervisor, on behalf of the county government that employed the former supervisor, because the employee did not demonstrate that the attorney was a necessary witness in the employee's discrimination and unlawful retaliation case against the county government. There was no evidence that the attorney had any specialized or personal knowledge that could not be gained from other sources and, thus, no showing was made about what additional information the attorney's testimony would have provided. Adams v. Lexington-Fayette Urban County Gov't, 2009 Ky. App. LEXIS 27 (Ky. Ct. App. 2009), review denied and ordered not published, 2010 Ky. LEXIS 407 (Ky. Dec. 8, 2010).
No CR 52.01 clear error occurred in a child custody modification case where the trial court ruled in favor of the father's request for modification after it declined to allow the mother to examine the guardian ad litem (GAL), appointed to represent a younger daughter, about the guardian ad litem's report. A GAL was not similarly situated to professional personnel under KRS 403.290 who could be examined, as a GAL was a licensed attorney who as an advocate was barred under SCR 3.130-1.6 from disclosing confidential information, would likely be called upon to do so in being questioned about the younger daughter, and would not otherwise be able to cite a SCR 3.130-3.7 exception against be called as a necessary witness. Morgan v. Getter, 2013 Ky. App. LEXIS 43 (Ky. Ct. App. 2013).
2. Improper Questioning.
Defendant's conviction was reversed and his case was remanded for a new trial because from the tenor of the prosecutor's leading questions to a prosecution witness, there was no doubt that she put the very words the witness refused to say in his mouth. This placed the credibility of the prosecutor before the jury, and from the form of the questions, firmly represented to the jury that the witness had told her that defendant had admitted the crime. Holt v. Commonwealth, 219 S.W.3d 731, 2007 Ky. LEXIS 90 (Ky. 2007).
Rule 3.8.  Special responsibilities of a prosecutor.
Text
The prosecutor in a criminal case shall:
 	(a)  refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;
 	(b)  make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;
 	(c)  make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;
 	(d)  not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes:
 		(1)  the information sought is not protected from disclosure by any applicable privilege;
 		(2)  the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and 
 		(3)  there is no other feasible alternative to obtain the information;
 	(e)  refrain, except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons under the supervision of the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. This responsibility carries with it specific obligations to see that the defendant is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence. Precisely how far the prosecutor is required to go in this direction is a matter of debate and varies in different jurisdictions. Many jurisdictions have adopted the ABA Standards of Criminal Justice Relating to the Prosecution Function, which in turn are the product of prolonged and careful deliberation by lawyers experienced in both criminal prosecution and defense. Applicable law may require other measures by the prosecutor and knowing disregard of those obligations or a systematic abuse of prosecutorial discretion could constitute a violation of Rule 8.4. 
[2]  The exception in paragraph (c) recognizes that a prosecutor may seek an appropriate protective order from the tribunal if disclosure of information to the defense could result in substantial harm to an individual or to the public interest. 
[3]  Paragraph (d) is intended to limit the issuance of lawyer subpoenas in grand jury and other criminal proceedings to those situations in which there is a genuine need to intrude into the client-lawyer relationship.
[4]  Paragraph (e) supplements Rule 3.6, which prohibits extrajudicial statements that have a substantial likelihood of prejudicing an adjudicatory proceeding. In the context of a criminal prosecution, a prosecutor's extrajudicial statement can create the additional problem of increasing public condemnation of the accused. Although the announcement of an indictment, for example, will necessarily have severe consequences for the accused, a prosecutor can, and should, avoid comments which have no legitimate law enforcement purpose and have a substantial likelihood of increasing public opprobrium of the accused. Nothing in this Comment is intended to restrict the statements which a prosecutor may make which comply with Rule 3.6(b) or 3.6(c).
[5]  Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate to responsibilities regarding lawyers and nonlawyers who work for or are associated with the lawyer's office. Paragraph (e) reminds the prosecutor of the importance of these obligations in connection with the unique dangers of improper extrajudicial statements in a criminal case. In addition, paragraph (e) requires a prosecutor to exercise reasonable care to prevent persons under the supervision of the prosecutor from making improper extrajudicial statements. Ordinarily, the reasonable care standard will be satisfied if the prosecutor issues the appropriate cautions to law-enforcement personnel and other relevant individuals.
NOTES TO DECISIONS

 	1. 	Introduction of Exculpatory Evidence.
 	2. 	Motion to Disqualify.
1. Introduction of Exculpatory Evidence.
A prosecutor has no duty to introduce exculpatory evidence favorable to the accused as part of the Commonwealth's evidence in chief at trial. This rule only requires the prosecutor to timely disclose exculpatory information to the accused. Donta v. Commonwealth, 858 S.W.2d 719, 1993 Ky. App. LEXIS 95 (Ky. Ct. App. 1993).
2. Motion to Disqualify.
(Unpublished) Where defendant alleged that the prosecutor was biased against defendant as a result of the prosecutor's work with a detective and defendant's claim to have slept with the detective's wife, the district court did not err when it denied defendant's motion to disqualify the prosecutor, because the record was incomplete and the alleged conflict of interests did not rise to the level of demonstrating actual prejudice. 2017 U.S. App. LEXIS 4311 (6th Cir. 2017).
Rule 3.9.  Advocate in nonadjudicative proceedings.
Text
A lawyer representing a client before a legislative body or administrative agency in a nonadjudicative proceeding shall disclose that the appearance is in a representative capacity and shall conform to the provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  In representation before bodies such as legislatures, municipal councils, and executive and administrative agencies acting in a rule-making or policy-making capacity, lawyers present facts, formulate issues and advance argument in the matters under consideration. The decision-making body, like a court, should be able to rely on the integrity of the submissions made to it. A lawyer appearing before such a body must deal with it honestly and in conformity with applicable rules of procedure. See Rules 3.3(a) through (c), 3.4(a) through (c) and 3.5. 
[2]  Lawyers have no exclusive right to appear before nonadjudicative bodies, as they do before a court. The requirements of this Rule therefore may subject lawyers to regulations inapplicable to advocates who are not lawyers. However, legislatures and administrative agencies have a right to expect lawyers to deal with them as they deal with courts. 
[3]  This Rule only applies when a lawyer represents a client in connection with an official hearing or meeting of a governmental agency or a legislative body to which the lawyer or the lawyer's client is presenting evidence or argument. It does not apply to representation of a client in a negotiation or other bilateral transaction with a governmental agency or in connection with an application for a license or other privilege or the client's compliance with generally applicable reporting requirements, such as the filing of income-tax returns. Nor does it apply to the representation of a client in connection with an investigation or examination of the client's affairs conducted by government investigators or examiners. Representation in such matters is governed by Rules 4.1 through 4.4.

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
Rule 4.1.  Truthfulness in statements to others. 
Rule 4.2.  Communication with person represented by counsel. 
Rule 4.3.  Dealing with unrepresented person. 
Rule 4.4.  Respect for rights of third persons. 
Rule 4.5.  Solicitation of clients. 
Rule 4.6.  Waiver and forfeiture of fees for prohibited solicitation. 
Rule 4.1.  Truthfulness in statements to others.
Text
In the course of representing a client a lawyer: 
 	(a)  shall not knowingly make a false statement of material fact or law to a third person; and
 	(b)  if a false statement of material fact or law has been made, shall take reasonable remedial measures to avoid assisting a fraudulent or criminal act by a client including, if necessary, disclosure of a material fact, unless prohibited by Rule 1.6.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Misrepresentation
[1]  A lawyer is required to be truthful when dealing with others on a client's behalf, but generally has no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false. Misrepresentations can also occur by partially true but misleading statements or omissions that are the equivalent of affirmative false statements. For dishonest conduct that does not amount to a false statement or for misrepresentations by a lawyer other than in the course of representing a client, see Rule 8.4. 
Statements of Fact
[2]  This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the subject of a transaction and a party's intentions as to an acceptable settlement of a claim are ordinarily in this category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would constitute fraud. Lawyers should be mindful of their obligations under applicable law to avoid criminal and tortious misrepresentation.
Crime or Fraud by Client
[3]  Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that the lawyer knows is criminal or fraudulent. Paragraph (b) states a specific application of the principle set forth in Rule 1.2(d) and addresses the situation where a client's crime or fraud takes the form of a lie or misrepresentation. Ordinarily a lawyer can avoid assisting in a client's crime or fraud by withdrawing from the representation. Nonetheless, sometimes a lawyer is required to take more overt measures such as giving notice of the fact of withdrawal, disaffirming an opinion, document, affirmation or the like, to prevent the lawyer's services' being used to further the client's crime or fraud. In extreme cases, substantive law may require a lawyer to disclose information relating to the representation to avoid being deemed to have assisted in the client's crime or fraud. If the lawyer can avoid assisting a client's crime or fraud only by disclosing this information, then under paragraph (b) the lawyer is required to do so, unless the disclosure is prohibited by Rule 1.6. [See also, Rules 1.6(b), 1.13 (c) and 8.4(c).]
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NOTES TO DECISIONS

 	1. 	Mitigating Factors.
 	2. 	Improper Use of Subpoenas.
 	3. 	Collection of Fees.
 	4. 	False Statement.
1. Mitigating Factors.
Where attorney's misconduct as public administrator of an estate occurred while he was suffering from an impaired mental state brought on by major surgery and depression following separation from his wife of 21 years, attorney's motion for public reprimand was warranted due to mitigating factors and fact that neither the estate nor the heirs to whom attorney made misrepresentations were harmed by the misrepresentations. Mitchell v. Kentucky Bar Ass'n, 924 S.W.2d 497, 1996 Ky. LEXIS 59 (Ky. 1996).
2. Improper Use of Subpoenas.
Lawyer was publicly reprimanded for misconduct in serving subpoenas duces tecum on two credit institutions, directing them to produce records for his client where the lawyer failed to serve copies of the subpoenas on the other parties to the case and the subpoenas did not state a hearing date, nor were they issued in connection with a notice of deposition or a court proceeding. Megibow v. Ky. Bar Ass'n, 173 S.W.3d 618, 2005 Ky. LEXIS 331 (Ky. 2005).
3. Collection of Fees.
Attorney violated SCR 3.130-4.1 when he sent a letter to his workers'  compensation clients'  physician demanding a fee from the physician for preserving the physician's right to payment for the physician's treatment of the clients because he falsely stated that he was entitled to a fee from the physician when (1) the physician was not his client, (2) he did no legal work for the physician, (3) the presiding administrative law judge did not approve such a fee, and (4) the attorney had no contingency fee agreement with the physician. Howes v. Ky. Bar Ass'n, 214 S.W.3d 319, 2007 Ky. LEXIS 20 (Ky. 2007).
4. False Statement.
Attorney admitted to having violated SCR 3.130-4.1, by knowingly making a false statement, because the attorney represented two clients in legal matters while the attorney was briefly suspended from the practice of law as the attorney did not file an affidavit of compliance for the suspension to expire in that the attorney believed the suspension expired automatically. Smith v. Ky. Bar Ass'n, 250 S.W.3d 601, 2008 Ky. LEXIS 79 (Ky. 2008).
Rule 4.2.  Communication with person represented by counsel.
Text
In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  This Rule contributes to the proper functioning of the legal system by protecting a person who has chosen to be represented by a lawyer in a matter against possible overreaching by other lawyers who are participating in the matter, interference by those lawyers with the client-lawyer relationship and the uncounselled disclosure of information relating to the representation.
[2]  This Rule applies to communications with any person, who is represented by counsel concerning the matter to which the communication relates
[3]  The Rule applies even though the represented person initiates or consents to the communication. A lawyer must immediately terminate communication with a person if, after commencing communication, the lawyer learns that the person is one with whom communication is not permitted by this Rule.
[4]  This Rule does not prohibit communication with a represented person, or an employee or agent of such a person, concerning matters outside the representation. For example, the existence of a controversy between a government agency and a private party, or between two organizations, does not prohibit a lawyer for either from communicating with nonlawyer representatives of the other regarding a separate matter. Nor does this Rule preclude communication with a represented person who is seeking advice from a lawyer who is not otherwise representing a client in the matter. A lawyer may not make a communication prohibited by this Rule through the acts of another. See Rule 8.4(a). Parties to a matter may communicate directly with each other, and a lawyer is not prohibited from advising a client concerning a communication that the client is legally entitled to make. Also, a lawyer having independent justification or legal authorization for communicating with a represented person is permitted to do so.
[5]  Communications authorized by law may include communications by a lawyer on behalf of a client who is exercising a constitutional or other legal right to communicate with the government. Communications authorized by law may also include investigative activities of lawyers representing governmental entities, directly or through investigative agents, prior to the commencement of criminal or civil enforcement proceedings. When communicating with the accused in a criminal matter, a government lawyer must comply with this Rule in addition to honoring the constitutional rights of the accused.
[6]  A lawyer who is uncertain whether a communication with a represented person is permissible may seek a court order. A lawyer may also seek a court order in exceptional circumstances to authorize a communication that would otherwise be prohibited by this Rule, for example, where communication with a person represented by counsel is necessary to avoid reasonably certain injury.
[7]  In the case of a represented organization, this Rule prohibits communications to a constituent of the organization who supervises, directs or regularly consults with the organization's lawyer concerning the matter or has authority to obligate the organization with respect to the matter or whose act or omission in connection with the matter may be imputed to the organization for purposes of civil or criminal liability. Consent of the organization's lawyer is not required for communication with a former constituent. If a constituent of the organization is represented in the matter by his or her own counsel, the consent by that counsel to a communication will be sufficient for purposes of this Rule. Compare Rule 3.4(g). In communicating with a current or former constituent of an organization, a lawyer must not use methods of obtaining evidence that violate the legal rights of the organization. See Rule 4.4. 
[8]  The prohibition on communications with a represented person only applies in circumstances where the lawyer knows that the person is in fact represented in the matter to be discussed. This means that the lawyer has actual knowledge of the fact of the representation; but such actual knowledge may be inferred from the circumstances See Rule 1.0(f). Thus, the lawyer cannot evade the requirement of obtaining the consent of counsel by closing eyes to the obvious.
[9]  In the event the person with whom the lawyer communicates is not known to be represented by counsel in the matter, the lawyer's communications are subject to Rule 4.3.
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Opinions of Attorney General. Where requester of copies of various records relating to recruitment and hiring in Division of Police was engaged in federal litigation with city and Civil Service Board on issues relating to his eligibility as a police recruit and he was represented by an attorney, Board could not refuse to directly communication with requester regarding his records request and instead communicate with his attorney relying on this rule, since there was no impediment to direct communication between the Board, the Board's attorney and the requester relative to his open records request. 97-ORD-98.
NOTES TO DECISIONS

 	1. 	Improper Communication.
 	2. 	Guidelines.
 	3. 	Mandamus.
1. Improper Communication.
Where plaintiff's counsel met and procured sworn statements from two of defendant's employees, a general manager and a relief manager, without consent from or notice to defendant's counsel, the communication was improper and, therefore, plaintiff's counsel was disqualified and the sworn statements he procured would be suppressed. Shoney's, Inc. v. Lewis, 875 S.W.2d 514, 1994 Ky. LEXIS 7 (Ky. 1994).
Where plaintiff was accused of shoplifting and plaintiff's counsel took the deposition of a former store employee, plaintiff's counsel did not violate this rule as defendant store did nothing to indicate to plaintiff's counsel that its employee was represented by counsel and plaintiff's counsel had reasonable grounds to believe that the employee was not represented by counsel when he took his statement. K-Mart Corp. v. Helton, 894 S.W.2d 630, 1995 Ky. LEXIS 1 (Ky. 1995).
Public reprimand was warranted due to attorney violating the no contact prohibition of this rule, where attorney who represented wife in divorce proceeding offered certain settlement terms to husband without his client's consent and without the consent or knowledge of husband's independent counsel. Moore v. Kentucky Bar Ass'n, 950 S.W.2d 230, 1997 Ky. LEXIS 100 (Ky. 1997).
The court would reject the contention that counsel for the United States violated this rule and thus, should be disqualified where he placed an informant in the defendant's jail cell and tape recording their ensuing conversation. United States v. Ford, 176 F.3d 376, 1999 FED App. 176P, 1999 U.S. App. LEXIS 9494 (6th Cir. 1999).
The contacts made by attorney with hospital employees did not violate this rule because there was no evidence that hospital employees were formally represented by counsel when the communications took place or that attorney knew that hospital employees were represented by counsel at that time. Humco, Inc. v. Noble, 71 S.W.3d 91, 1999 Ky. App. LEXIS 151 (Ky. Ct. App. 1999), aff'd, 31 S.W.3d 916, 2000 Ky. LEXIS 144 (Ky. 2000).
A person's status as an indictee does not automatically convert him into a “person represented by counsel” for purposes of the rule; absent a showing that a person was actually, rather than theoretically, represented by counsel at the time of a communication, there can be no violation of the rule. Hayes v. Commonwealth, 25 S.W.3d 463, 2000 Ky. LEXIS 96 (Ky. 2000).
Rule of Professional Conduct 4.2 does not extend to former employees, even if they are former managerial employees or those whose conduct might have been the basis for imputing liability to the employer or whose statements could be admitted in evidence as an admission by the employer, as the purpose of the rule is not to prevent the flow of information, even if damaging to a party in a suit, but, rather, is to preserve the positions of the parties in an adversarial system and thereby to maintain the protections obtained by employing counsel and prevent disruption of the attorney-client relationship. Humco, Inc. v. Noble, 31 S.W.3d 916, 2000 Ky. LEXIS 144 (Ky. 2000).
Where an attorney represented her client in a wrongful termination action, the attorney hired a reference check company to contact the client's former employer to determine the type of reference being given about the former employee. The attorney's conduct violated SCR 3.130-4.2, which prohibited a lawyer from communicating with a party the lawyer knew to be represented by counsel; the attorney was publicly reprimanded. Bratcher v. Kentucky Bar Ass'n, 290 S.W.3d 648,  2009 Ky. LEXIS 202 (Ky. 2009).
Call center supervisor's agreement to arbitrate all employment-related disputes with his company did not include a case already pending in court when he signed the agreement, because neither party expected the contract to cover the case as the company sent the contract to the supervisor rather than to his lawyer. The company was not permitted to communicate directly to the call center supervisor about the pending case as he was a party represented by counsel. Russell v. Citigroup, Inc., — F.3d —, 2014 U.S. App. LEXIS 6210 (6th Cir. 2014).
Family court committed reversible error in adopting a mediated agreement into the decree dissolving the parties'  marriage because the wife's attorney improperly left the wife during the mediation and the mediator impermissibly interfered in the negotiating process by continuing the mediation without the wife's counsel being present and by dispensing of legal advice to the wife regarding the value of a tax exemption. Baas v. Baas,  2018 Ky. App. LEXIS 119 (Ky. Ct. App. 2018), op. withdrawn, — S.W.3d —, 2018 Ky. App. LEXIS 301 (Ky. Ct. App. Apr. 17, 2018), substituted opinion, — S.W.3d —, 2018 Ky. App. LEXIS 275 (Ky. Ct. App. Nov. 30, 2018).
2. Guidelines.
A lawyer who seeks to interview a former employee of an opponent organization must disclose his/her identity and must advise the individual to be interviewed that he/she represents a party who has a claim adverse to the organization. Humco, Inc. v. Noble, 71 S.W.3d 91, 1999 Ky. App. LEXIS 151 (Ky. Ct. App. 1999), aff'd, 31 S.W.3d 916, 2000 Ky. LEXIS 144 (Ky. 2000).
3. Mandamus.
Nursing home was not entitled to a writ of mandamus or disqualification of opposing counsel because it had an adequate remedy by appeal or otherwise for counsel's alleged improper contact with the home's employees, failed to show that it would sustain any injury, much less irreparable injury, in the absence of a writ of mandamus, was not prejudiced, and the only information disclosed during the alleged improper contacts was collateral in nature. Ridgeway Nursing & Rehab. Facility, LLC v. Lane, 415 S.W.3d 635, 2013 Ky. LEXIS 647 (Ky. 2013).
Rule 4.3.  Dealing with unrepresented person.
Text
In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person. The lawyer may suggest that the unrepresented person secure counsel.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  An unrepresented person, particularly one not experienced in dealing with legal matters, might assume that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when the lawyer represents a client. In order to avoid a misunderstanding, a lawyer will typically need to identify the lawyer's client and, where necessary, explain that the client has interests opposed to those of the unrepresented – person. For misunderstandings that sometimes arise when a lawyer for an organization deals with an unrepresented constituent, see Rule 1.13(f). Unlike Rule 4.3 of the ABA Model Rules of Professional Conduct (2003), this Rule provides that under no circumstances shall a lawyer give legal advice to an unrepresented person.
[2]  The Rule distinguishes between situations involving unrepresented persons whose interests may be adverse to those of the lawyer's client and those in which the person's interests are not in conflict with the client's. In the former situation, the possibility that the lawyer will compromise the unrepresented person's interests is so great that the Rule prohibits the giving of any advice, apart from the suggestion to obtain counsel. Whether the discussion of the client's position impermissibly assumes the character of rendering legal advice may depend on the experience and sophistication of the unrepresented person, as well as the setting in which the behavior and Comments occur. This Rule does not prohibit a lawyer from negotiating the terms of a transaction or settling a dispute with an unrepresented person. So long as the lawyer has explained that the lawyer represents an adverse party and is not representing the person, the lawyer may inform the person of the terms on which the lawyer's client will enter into an agreement or settle a matter, prepare documents that require the person's signature and explain the client's position as to the meaning of the document or explain the lawyer's view of the underlying legal obligations.
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NOTES TO DECISIONS
1. Illustrative cases.
Family court committed reversible error in adopting a mediated agreement into the decree dissolving the parties'  marriage because the wife's attorney improperly left the wife during the mediation and the mediator impermissibly interfered in the negotiating process by continuing the mediation without the wife's counsel being present and by dispensing of legal advice to the wife regarding the value of a tax exemption. Baas v. Baas,  2018 Ky. App. LEXIS 119 (Ky. Ct. App. 2018), op. withdrawn, — S.W.3d —, 2018 Ky. App. LEXIS 301 (Ky. Ct. App. Apr. 17, 2018), substituted opinion, — S.W.3d —, 2018 Ky. App. LEXIS 275 (Ky. Ct. App. Nov. 30, 2018).
Rule 4.4.  Respect for rights of third persons.
Text
(a)  In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.
(b)  A lawyer who receives a document relating to the representation of the lawyer's client and knows or reasonably should know that the document was inadvertently sent shall:
 	(1)  refrain from reading the document,
 	(2)  promptly notify the sender, and
 	(3)  abide by the instructions of the sender regarding its disposition.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  Responsibility to a client requires a lawyer to subordinate the interests of others to those of the client, but that responsibility does not imply that a lawyer may disregard the rights of third persons. It is impractical to catalogue all such rights, but they include legal restrictions on methods of obtaining evidence from third persons and unwarranted intrusions into privileged relationships. such as the client-lawyer relationship.
[2]  Paragraph (b) recognizes that lawyers sometimes receive documents or other communications that were mistakenly sent or produced by opposing parties or their lawyers. If it is clear from the circumstances that the document was not intended for the receiving lawyer, that lawyer must avoid reading the substance of the communication, notify the sender of the mistake, and comply with any reasonable request of the sender, allowing for protective measures (e.g. returning to sender, deleting or otherwise destroying the communication). The question whether the privileged status of such a document has been waived is a matter of law beyond the scope of these Rules. Similarly, this Rule does not address the legal duties of a lawyer who received a document that the lawyer knows or reasonably should know may have been wrongfully obtained by the sending person. For purposes of this Rule, “document” includes e-mail or other electronic modes of transmission subject to being read or put into readable form.
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NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Penalty.
 	3. 	Transaction Involving Client's Spouse.
1. In General.
Where attorney pled guilty to two felony offenses in federal court, falsely represented to accident reconstruction experts, who were owed for services rendered in personal injury action, that a civil action was still pending when it had, in fact, been settled, and negligently represented clients in a divorce proceeding, a bankruptcy action and a libel suit, attorney was properly ordered to resign from the Kentucky Bar Association under terms of disbarment. Starnes v. Kentucky Bar Ass'n, 924 S.W.2d 498, 1996 Ky. LEXIS 57 (Ky. 1996).
An attorney violated the rule when, at a deposition of an expert witness in a action commenced on behalf of a client, he informed the expert that he had just filed a lawsuit against the expert on behalf of the client because of the manner in which the expert conducted his examination of the client for the original action. Kentucky Bar Ass'n v. Mussler, 19 S.W.3d 87, 2000 Ky. LEXIS 48 (Ky. 2000).
 Attorney lost an escrowed deed that was to be recorded when the  mortgage was paid and did not take action to prepare new deed  for execution or to otherwise resolve the matter. That violated  SCR 3.130-1.3, 3.130-1.15(a), and  3.130-4.4.Andrews v. Kentucky Bar Ass'n, 169 S.W.3d 862, 2005 Ky. LEXIS 220 (Ky. 2005).
Lawyer was suspended for 30 days for misconduct in which at a prehearing conference in a case on appeal, the case was settled and the lawyer was to prepare the agreed order resolving all issues and a joint motion to dismiss the appeal; however, the lawyer failed to prepare either document and the appeal proceeded. Later, another attorney in the case called and left a message for the lawyer regarding the case, but the lawyer failed to return the phone call. Morton v. Ky. Bar Ass'n, 230 S.W.3d 328, 2007 Ky. LEXIS 158 (Ky. 2007).
Where the attorney admitted that he failed to properly perform title searches while working for a bank, knowingly failed to record a deed, and failed to inform the bankruptcy court of his brother's transfer of stock in a company, his conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-4.4, and 3.130-3.3(a)(2). The attorney was suspended from the practice of law for two years. Erpenbeck v. Ky. Bar Ass'n, 295 S.W.3d 435, 2009 Ky. LEXIS 206 (Ky. 2009).
Attorney's conduct in representing a client in a domestic relations matter violated the Kentucky Rules of Professional Conduct because the attorney disrupted a tribunal in violation of SCR 3.130-3.5(c) and, in representing the client, used means that had no substantial purpose other than to embarrass, delay, or burden a third person, in violation of SCR 3.130-4.4(a). Since neither the attorney nor the bar association that alleged those violations appealed the trial commissioner's findings of guilt as to those charges, the state supreme court could adopt those findings and the recommendation that the attorney be publicly reprimanded. Ky. Bar Ass'n v. Lavit, 351 S.W.3d 210, 2011 Ky. LEXIS 87 (Ky. 2011).
2. Penalty.
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Attorney was suspended from the practice of law for three years after violations of SCR 3.130-8.1(b), former SCR 3.130-4.4(a), and former SCR 3.130-8.3(b) were found; the attorney filed an illegal lien for an improper purpose and failed to respond to bar complaints and requests for information, and it did not matter that the attorney was not prosecuted for violating KRS 434.155. The recommended sanction was appropriate in light of the attorney's extensive history of prior discipline for serious ethical violations and the seriousness of the charges. Ky. Bar Ass'n v. Glidewell, 348 S.W.3d 759, 2011 Ky. LEXIS 118 (Ky. 2011).
3. Transaction Involving Client's Spouse.
Lawyer was privately reprimanded for conduct in violation of SCR 3.130-1.8(a), 3.130-4.4, and  3.130-8.3(c) under circumstances in which the lawyer entered into a mortgage with a divorce client on a house owned by the client with her husband, and did not tell the client that she should seek the advice of independent counsel before entering into the mortgage; the lawyer specifically advised the client that she should not tell her husband about the mortgage, and the lawyer never disclosed the existence of the mortgage to the husband despite the fact that, under the parties'  property settlement agreement, the client waived any and all interest in the marital home and the husband assumed any debt secured by the property. The lawyer filed the mortgage with the county clerk a week after the property settlement agreement was entered and a day after the divorce decree was signed. An Unnamed Atty. v. Ky. Bar Ass'n, 269 S.W.3d 407, 2008 Ky. LEXIS 281 (Ky. 2008).
Rule 4.5.  Solicitation of clients.
Text
(1)  No lawyer shall directly or through another person by in person, live telephone, or real-time electronic means, solicit professional employment when a significant motive for the lawyer's doing so is the lawyer's pecuniary gain, unless:
 	(a)  the person contacted is a lawyer; 
 	(b)  the person contacted has an immediate family relationship, or prior attorney-client relationship with the lawyer; or
 	(c)  the lawyer is advocating a public interest issue and is not significantly motivated by the lawyer's pecuniary gain.
This Rule shall not prohibit response to inquiries initiated by persons who may become prospective clients at the time of any other incidental contact not designed or intended by the lawyer to solicit employment. 
(2)  No lawyer shall solicit professional employment by written, recorded, or electronic communication or by in-person, live telephone, or real-time electronic contact even when not otherwise prohibited by paragraph (1) if:
 	(a)  the target of the solicitation has made known to the lawyer a desire not to be solicited by the lawyer; or
 	(b)  the solicitation involves coercion, duress or harassment.
(3)  Every written, recorded or electronic communication from a lawyer soliciting professional employment from anyone known to be in need of legal services in a particular matter shall include the words “Advertising Material” on the outside of the envelope, if any, or in the subject line if sent as an email, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person specified in paragraphs (1)(a) or (1)(b).
(4)  Except as provided in paragraph (1), no communication shall be sent to those individuals and related targets of solicitation who have been involved in a disaster as defined in SCR 3.130(7.60) until 30 days have elapsed from the occurrence of the disaster.
(5)  Notwithstanding the prohibitions in paragraph (1), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer which uses in-person or telephone contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services in a particular manner covered by the plan.
(6)  This Rule shall not prohibit response to inquiries initiated by persons who may become prospective clients at the time of any other incidental contact not designed or intended by the lawyer to solicit employment.
History
(Adopted November 3, 2015, effective January 1, 2016; amended January 13, 2020, effective March 1, 2020.)
Rule 4.6.  Waiver and forfeiture of fees for prohibited solicitation.
Text
If a lawyer illegally or unethically solicited a client for which compensation is paid or payable, all fees arising from such transaction shall be deemed waived and forfeited and shall be returned to the client. A civil action for recovery of such fees may be brought in a court of competent jurisdiction. Violations may be addressed by the Inquiry Commission as a disciplinary matter.
History
(Adopted November 3, 2015, effective January 1, 2016.)

LAW FIRMS AND ASSOCIATIONS
Rule 5.1.  Responsibilities of partners, managers and supervisory lawyers. 
Rule 5.2.  Responsibilities of a subordinate lawyer. 
Rule 5.3.  Responsibilities regarding nonlawyer assistants. 
Rule 5.4.  Professional independence of a lawyer. 
Rule 5.5.  Unauthorized practice of law; multijurisdictional practice of law. 
Rule 5.6.  Restrictions on right to practice. 
Rule 5.7.  Activities of suspended lawyer. 
Rule 5.1.  Responsibilities of partners, managers and supervisory lawyers.
Text
(a)  A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.
(b)  A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.
(c)  A lawyer shall be responsible for another lawyers violation of the Rules of Professional Conduct if:
 	(1)  the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or
 	(2)  the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  Paragraph (a) applies to lawyers who have managerial authority over the professional work of a firm. See Rule 1.0(c). This includes members of a partnership, the shareholders in a law firm organized as a professional corporation, and members of other associations authorized to practice law; lawyers having comparable managerial authority in a legal services organization or a law department of an enterprise or government agency; and lawyers who have intermediate managerial responsibilities in a firm. Paragraph (b) applies to lawyers who have supervisory authority over the work of other lawyers in a firm.
[2]  Paragraph (a) requires lawyers with managerial authority within a firm to make reasonable efforts to establish internal policies and procedures designed to provide reasonable assurance that all lawyers in the firm will conform to the Rules of Professional Conduct. Such policies and procedures include those designed to detect and resolve conflicts of interest, identify dates by which actions must be taken in pending matters, account for client funds and property and ensure that inexperienced lawyers are properly supervised.
[3]  Other measures that may be required to fulfill the responsibility prescribed in paragraph (a) can depend on the firm's structure and the nature of its practice. In a small firm of experienced lawyers, informal supervision and periodic review of compliance with the required systems ordinarily will suffice. In a large firm, or in practice situations in which difficult ethical problems frequently arise, more elaborate measures may be necessary. Some firms, for example, have a procedure whereby junior lawyers can make confidential referral of ethical problems directly to a designated senior partner or special committee. See Rule 5.2. Firms, whether large or small, may also rely on continuing legal education in professional ethics. In any event, the ethical atmosphere of a firm can influence the conduct of all its members and the partners may not assume that all lawyers associated with the firm will inevitably conform to the Rules.
[4]  Paragraph (c) expresses a general principle of personal responsibility for acts of another. See also Rule 8.4(a).
[5]  Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable managerial authority in a law firm, as well as a lawyer who has direct supervisory authority over performance of specific legal work by another lawyer. Whether a lawyer has supervisory authority in particular circumstances is a question of fact. Partners and lawyers with comparable authority have at least indirect responsibility for all work being done by the firm, while a partner or manager in charge of a particular matter ordinarily also has supervisory responsibility for the work of other firm lawyers engaged in the matter. Appropriate remedial action by a partner or managing lawyer would depend on the immediacy of that lawyer's involvement and the seriousness of the misconduct. A supervisor is required to intervene to prevent avoidable consequences of misconduct if the supervisor knows that the misconduct occurred. Thus, if a supervising lawyer knows that a subordinate misrepresented a matter to an opposing party in negotiation, the supervisor as well as the subordinate has a duty to correct the resulting misapprehension.
[6]  Professional misconduct by a lawyer under supervision could reveal a violation of paragraph (b) on the part of the supervisory lawyer even though it does not entail a violation of paragraph (c) because there was no direction, ratification or knowledge of the violation.
[7]  Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability for the conduct of a partner, associate or subordinate. Whether a lawyer may be liable civilly or criminally for another lawyer's conduct is a question of law beyond the scope of these Rules.
[8]  The duties imposed by this Rule on managing and supervising lawyers do not alter the personal duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See Rule 5.2(a).
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NOTES TO DECISIONS

 	1. 	Concealing Others'  Misconduct.
 	2. 	Penalty.
1. Concealing Others'  Misconduct.
Attorney who participated in settling a class action violated SCR 3.130-5.1(c)(1) because the attorney attempted to conceal the professional misconduct of other attorneys in an effort to conceal the attorney's receipt of excess fees. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
2. Penalty.
Attorney was suspended for 60 days pursuant a negotiated settlement because the attorney threatened clients with the disclosure of information that might have been detrimental, continued to represent a client in an Indiana criminal case without an Indiana attorney assisting in the matter, failed to maintain an advance fee payment in a proper escrow account, failed to provide a full accounting of funds, and failed to properly supervise his attorneys/employees. Deters v. Ky. Bar Ass'n, 484 S.W.3d 299, 2016 Ky. LEXIS 111 (Ky. 2016).
Rule 5.2.  Responsibilities of a subordinate lawyer.
Text
(a)  A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.
(b)  A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty.
Annotations

COMMENT:
[1]  Although a lawyer is not relieved of responsibility for a violation by the fact that the lawyer acted at the direction of a supervisor, that fact may be relevant in determining whether a lawyer had the knowledge required to render conduct a violation of the Rules. For example, if a subordinate filed a frivolous pleading at the direction of a supervisor, the subordinate would not be guilty of a professional violation unless the subordinate knew of the document's frivolous character.
[2]  When lawyers in a supervisor-subordinate relationship encounter a matter involving professional judgment as to ethical duty, the supervisor may assume responsibility for making the judgment. Otherwise a consistent course of action or position could not be taken. If the question can reasonably be answered only one way, the duty of both lawyers is clear and they are equally responsible for fulfilling it. However, if the question is reasonably arguable, someone has to decide upon the course of action. That authority ordinarily reposes in the supervisor, and a subordinate may be guided accordingly. For example, if a question arises whether the interests of two clients conflict under Rule 1.7, the supervisor's reasonable resolution of the question should protect the subordinate professionally if the resolution is subsequently challenged.
NOTES TO DECISIONS
1. Disbarment.
Even though a young attorney might have been led astray by more experienced counsel, he was permanently disbarred for violations of SCR 3.130-1.4(b), SCR 3.130-1.8(g), SCR 3.130-2.1, SCR 3.130-5.2(a), SCR 3.130-8.3(a), and SCR 3.130-8.3(c) relating to  a class action settlement; it took no technical expertise or experience in the settling of class action lawsuits, or any sophisticated understanding of the rules of ethics, to know that the attorney's course of conduct, which involved personally and directly deceiving clients, was wrong. That the attorney engaged in these activities at the direction of his employer did not permit the supreme court to overlook the serious deficiency in character revealed by the facts of this case, and the Kentucky Supreme Court did not elect to review the decision of the Board of Governors of the Kentucky Bar Association under SCR 3.370(8). Ky.  Bar Ass'n v. Helmers, 353 S.W.3d 599, 2011 Ky. LEXIS 126 (Ky. 2011).
Rule 5.3.  Responsibilities regarding nonlawyer assistants.
Text
With respect to a nonlawyer employed or retained by or associated with a lawyer:
 	(a)  a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer;
 	(b)  a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and
 	(c)  a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer only if:
 		(1)  the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or
 		(2)  the lawyer is a partner or has comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  Lawyers generally employ assistants in their practice, including secretaries, investigators, law student interns, and paraprofessionals. Such assistants, whether employees or independent contractors, act for the lawyer in rendition of the lawyer's professional services. A lawyer must give such assistants appropriate instruction and supervision concerning the ethical aspects of their employment, particularly regarding the obligation not to disclose information relating to representation of the client, and should be responsible for their work product. The measures employed in supervising nonlawyers should take account of the fact that they do not have legal training and are not subject to professional discipline.
[2]  Paragraph (a) requires lawyers with managerial authority within a law firm to make reasonable efforts to establish internal policies and procedures designed to provide reasonable assurance that nonlawyers in the firm will act in a way compatible with the Rules of Professional Conduct. See Comment [1] to Rule 5.1. Paragraph (b) applies to lawyers who have supervisory authority over the work of a nonlawyer. Paragraph (c) specifies the circumstances in which a lawyer is responsible for conduct of a nonlawyer that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer.
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NOTES TO DECISIONS

 	1. 	Unauthorized Use of Funds.
 	2. 	Improper Deposit of Funds.
 	3. 	Penalty.
 	4. 	Failure to Supervise.
 	5. 	Destroying Evidence.
1. Unauthorized Use of Funds.
An attorney was granted his motion for a six (6) month suspension after he admitted violating SCR 3.130-1.8(e) by advancing money and paying attorney fees for two clients, violating SCR 3.130-1.15(a) by using his escrow account as an operating account (though without harming clients' financial interests), and violating SCR 3.130-5.3(a) and (b) by allowing his office manager/secretary/bookkeeper to use a blank trust account check to purchase a dog, for which she reimbursed the trust account after a few days. Curtis v. Kentucky Bar Ass'n, 959 S.W.2d 94, 1998 Ky. LEXIS 1 (Ky. 1998).
Attorney was suspended for a six-month period, to run concurrently with another suspension, because the attorney acknowledged that her secretary had written an unauthorized check from funds that were being kept in escrow for a client, and the attorney acknowledged that the conduct violated SCR 3.130-5.3(b) and SCR 3.130-1.15(b). Ky. Bar Ass'n v. Lococo, 199 S.W.3d 182, 2006 Ky. LEXIS 184 (Ky. 2006).
2. Improper Deposit of Funds.
An attorney violated the rule where she failed to supervise her secretary's handling of a client's workers' compensation checks, which the secretary improperly deposited into the office operating account. Knuckles v. Kentucky Bar Ass'n, 997 S.W.2d 460, 1999 Ky. LEXIS 90 (Ky. 1999).
Attorney's license to practice law was suspended for 30 days, in part because he failed to properly supervise his legal assistant as required by SCR 3.130-5.3, which resulted in her commingling of client escrow funds with the attorney's personal funds. Gregory v. Ky. Bar Ass'n, 151 S.W.3d 31, 2004 Ky. LEXIS 319 (Ky. 2004).
3. Penalty.
Public reprimand and a 30-day probated suspension was an appropriate sanction for an attorney who violated attorney advertising and client solicitation rules by establishing a website aimed at Comair crash victims without prior approval by the Attorney's Advertising Commission. Anderson v. Ky. Bar Ass'n, 262 S.W.3d 636, 2008 Ky. LEXIS 202 (Ky. 2008).
Attorney was suspended for 181 days because he failed to immediately return a client's funds upon request, allowed a non-attorney to access his escrow account and transfer a portion of the client's funds to a third party, falsely told the client's manager that the funds were secure even though a portion of the funds had already been transferred to another company, falsely told him that the escrow account could not be accessed temporarily due to an audit when, in fact, there was no audit, and falsely told him that the funds were “tied up” due to a pending lawsuit in Texas when, in fact, there actually was no such lawsuit. Thompson v. Ky. Bar Ass'n, 494 S.W.3d 488, 2016 Ky. LEXIS 337 (Ky. 2016).
4. Failure to Supervise.
Because an attorney failed to keep clients informed of the status of their cases, failed to inform them of a prior suspension for prior misconduct, and failed to properly supervise a secretary, the attorney was suspended for 181 days for violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(a)(2), and 3.130-5.3(b). Kentucky Bar Ass'n v. Howard, 279 S.W.3d 519, 2009 Ky. LEXIS 57 (Ky. 2009).
In a disciplinary case where the attorney's assistant not only intentionally and dishonestly concealed her communications with clients, but for several years had improperly performed legal services for current clients, former clients and people the attorney never agreed to represent, the attorney admitted violating SCR 3.130-1.3, 3.130-1.4(a) and (b), 3.130-8.1(b), 3.130-5.3(b), 3.130-1.16(a)(2) and (d) by failing to diligently represent his clients, keep them informed, respond to disciplinary authority, ensure the conduct of his staff, properly withdraw from representation, and protect client interests upon termination. Crawford v. Ky. Bar Ass'n, 364 S.W.3d 185, 2012 Ky. LEXIS 48 (Ky. 2012).
Appellant's claim that he was blameless because it was another individual who defrauded the clients and was responsible for the deplorable conditions that resulted was without merit because an attorney has an ethical duty to know what is going on in his office and is responsible to his clients to assure that their matters are professionally and ethically handled. Schaffner v. United States Tr., — F. Supp. 2d —, 2012 U.S. Dist. LEXIS 169497, 485 B.R. 130 (E.D. Ky. 2012).
Attorney admitted that he engaged in professional misconduct by failing to respond to his client's requests for information, by charging an unreasonable fee for legal services, by representing multiple clients with a prohibited conflict, by acquiring an ownership in the interest in the property of a client's parents, by failing to deposit the advance fee payment into his escrow account, by failing to return the unearned advance fee payment upon termination, by failing to properly supervise his paralegal, by assisting the paralegal in presenting himself to the clients as an attorney and by assisting him in the unauthorized practice of law, and by initiating contact with the clients through his paralegal in violation of SCR 3.130-1.4(a), -1.5(a), -1.7(b), -1.8(a), -1.15(a), -1.16(d), -5.3(b), (c), -5.5, and -7.09, and was suspended from practice of law for 61 days with all but 30 days of the suspension probated pursuant to a negotiated sanction with the Kentucky Bar Association under SCR 3.480(2). Bishop v. Ky. Bar Ass'n, 392 S.W.3d 926, 2013 Ky. LEXIS 36 (Ky. 2013).
5. Destroying Evidence.
Attorney was permanently disbarred because, inter alia, (1) after the attorney learned that the attorney was being investigated for jury tampering, the attorney instructed the attorney's secretary to destroy potentially inculpatory evidence, (2) the attorney ran for public office or served as county attorney when committing these acts, (3) the attorney did not accept sole responsibility or express legitimate remorse, and (4) pleading guilty and resigning did not weigh in the attorney's favor, as the attorney pled guilty after learning of the jury tampering investigation, three of five charges were dismissed, and the attorney's resignation was inevitable. Ky. Bar Ass'n v. Maze, 397 S.W.3d 891,  2013 Ky. LEXIS 234 (Ky. 2013).
Rule 5.4.  Professional independence of a lawyer.
Text
(a)  A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
 	(1)  an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's estate or to one or more specified persons;
 	(2)  a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase price;
 	(3)  a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and
(b)  A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.
(c)  A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.
(d)  A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if:
 	(1)  a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration;
 	(2)  a nonlawyer is a corporate director or officer thereof or occupies the position of similar responsibility in any form of association other than a corporation; or
 	(3)  a nonlawyer has the right to direct or control the professional judgment of a lawyer.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  The provisions of this Rule express traditional limitations on sharing fees. These limitations are to protect the lawyer's professional independence of judgment. Where someone other than the client pays the lawyer's fee or salary, or recommends employment of the lawyer, that arrangement does not modify the lawyer's obligation to the client. As stated in paragraph (c), such arrangements should not interfere with the lawyer's professional judgment.
[2]  This Rule also expresses traditional limitations on permitting a third party to direct or regulate the lawyer's professional judgment in rendering legal services to another. See also Rule 1.8(f) (lawyer may accept compensation from a third party as long as there is no interference with the lawyer's independent professional judgment and the client gives informed consent).
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NOTES TO DECISIONS

 	1. 	Sharing Legal Fees.
 	2. 	Immunity.
1. Sharing Legal Fees.
Attorney was permanently disbarred because he violated SCR 3.130-3.4(b), 3.130-5.4(a), and  3.130-8.4(a)-(e) by, inter alia, conspiring with the sheriff and paying him to have criminal charges against his clients improperly dismissed or to have lesser charges issued and by paying the sheriff part of the legal fee paid by his clients. Ky. Bar Ass'n v. Reynolds, 378 S.W.3d 310, 2012 Ky. LEXIS 151 (Ky. 2012).
Fee-sharing contracts violated SCR 3.130-5.4 because a doctor was not an attorney at any point during her work with the attorney, there was no evidence that the attorney employed the doctor, and it appeared that the attorney contracted with the doctor as an independent consultant or contractor during the entirety of their business relationship. Martello v. Santana, — F.3d —, 713 F.3d 309, 2013 U.S. App. LEXIS 7096 (6th Cir. 2013).
2. Immunity.
Counsel, an attorney with the Department of Public Advocacy, represented appellant, who sued him for professional negligence; the standards governing counsel's professional responsibility to appellant required counsel to exercise his professional judgment without regard to counsel's status as a public employee, for purposes of SCR 3.130-5.4(c); the scope of counsel's employment in no way impaired his ability to provide competent professional advice and the trial court did not err by concluding that counsel was entitled to qualified official immunity from suit. Jacobi v. Holbert, 2017 Ky. App. LEXIS 14 (Ky. Ct. App. 2017).
Rule 5.5.  Unauthorized practice of law; multijurisdictional practice of law.
Text
(a)  A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.
(b)  A lawyer who is not admitted to practice in this jurisdiction shall not:
 	(1)  except as authorized by these Rules or other law, establish or maintain an office or other presence in this jurisdiction for the practice of law; or
 	(2)  hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction.
(c)  A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction if such services:
 	(1)  comply with SCR 3.030(2), or they do not require compliance with SCR 3.030(2) due to  federal statute, rule or regulation; or
 	(2)  are in, or reasonably related to, a pending or potential proceeding before a tribunal or alternative dispute resolution proceeding in another jurisdiction for a client, or prospective client pursuant to Rule 1.18, if the services arise out of, or are reasonably related to, the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission pursuant to SCR 3.030(2); or
 	(3)  are not within paragraph (c)(2) and arise out of, or are reasonably related to, the representation of the lawyer's client in the jurisdiction in which the lawyer is admitted.
(d)  A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that:
 	(1)  comply with SCR 2.111 regarding a Limited Certificate of Admission to Practice Law in this jurisdiction; or
 	(2)  are services that the lawyer is authorized to provide by federal law or other law of this jurisdiction.
(e)  A lawyer authorized to provide legal services under this Rule shall be subject to the Kentucky Rules of Professional Conduct and shall comply with SCR 3.030(2) or, if such legal services do not require compliance with that Rule, the lawyer must actively participate in, and assume responsibility for, the representation of the client.
History
(Amended April 16, 2009, effective July 15, 2009; amended January 18, 2012, effective March 1, 2012.)
Annotations

COMMENT:
[1]  A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to practice. A lawyer may be admitted to practice law in a jurisdiction on a regular basis or may be authorized by court rule or order or by law to practice for a limited purpose or on a restricted basis. Paragraph (a) applies to unauthorized practice of law by a lawyer, whether through the lawyer's direct action or by the lawyer assisting another person.
[2]  The definition of the practice of law is established by law and varies from one jurisdiction to another. The practice of law in Kentucky is defined in SCR 3.020. Whatever the definition, limiting the practice of law to members of the bar protects the public against rendition of legal services by unqualified persons. This Rule does not prohibit a lawyer from employing the services of paraprofessionals and delegating functions to them, so long as the lawyer supervises the delegated work and retains responsibility for their work. See Rule 5.3.
[3]  A lawyer may provide professional advice and instruction to nonlawyers whose employment requires knowledge of the law; for example, claims adjusters, employees of financial or commercial institutions, social workers, accountants and persons employed in government agencies. Lawyers also may assist independent nonlawyers, such as paraprofessionals, who are authorized by the law of a jurisdiction to provide particular law-related services. In addition, a lawyer may counsel nonlawyers who wish to proceed pro se.
[4]  Other than as authorized by law or this Rule, a lawyer who is not admitted to practice generally in this jurisdiction violates paragraph (b) if the lawyer establishes or maintains an office in this jurisdiction for the practice of law. A lawyer may violate paragraph (b) by establishing or maintaining an office even if the lawyer is not physically present here. Such a lawyer must not hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction. See Rules 7.15 and 7.50. For example, advertising in media specifically targeted to Kentucky residents or initiating contact with Kentucky residents for solicitation purposes could be viewed as conduct in Kentucky in violation of paragraph (b). See also Comment [20].
[5]  There are occasions in which a lawyer admitted to practice in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction under circumstances that do not create an unreasonable risk to the interests of their clients, the public or the courts. Paragraph (c) identifies three such circumstances. The fact that conduct is not so identified does not imply that the conduct is or is not authorized. With the exception of paragraphs (d)(1) and (d)(2), this Rule does not authorize a lawyer to establish or maintain an office in this jurisdiction without being admitted to practice generally here.
[6]  There is no single test to determine whether a lawyer's services are provided on a “temporary basis” in this jurisdiction, and may therefore be permissible under paragraph (c). Services may be “temporary” even though the lawyer provides services in this jurisdiction on a recurring basis, or for an extended period of time, as when the lawyer is representing a client in a single lengthy negotiation or litigation.
[7]  Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any United States jurisdiction, which includes the District of Columbia and any state, territory or commonwealth of the United States. The word “admitted” contemplates that the lawyer is authorized to practice in the jurisdiction in which the lawyer is admitted and excludes a lawyer who, while technically admitted, is not authorized to practice, because, for example, the lawyer is on inactive status.
[8]  Paragraph (c)(1) recognizes that the interests of clients and the public are protected if a lawyer admitted only in another jurisdiction associates with a lawyer licensed to practice in this jurisdiction. For this paragraph to apply, however, the lawyer admitted to practice in this jurisdiction must comply with SCR 3.030(2) or, if such legal services do not require compliance with that Rule, the lawyer must actively participate in, and show responsibility for, the representation of the client.
[9]  Lawyers not admitted to practice generally in a jurisdiction may be authorized by law or order of a court or federal administrative agency to appear before the court or agency. This authority may be granted pursuant to formal rules governing admission pro hac vice or pursuant to rules of the federal administrative agency. Under paragraph (c)(1) and (2), a lawyer does not violate this Rule when the lawyer appears before a court or agency pursuant to such authority. To the extent that a court rule or other law of this jurisdiction requires a lawyer who is not admitted to practice in this jurisdiction to obtain admission pro hac vice before appearing before a court or agency, this Rule requires the lawyer to obtain that authority.
[10]  Paragraph (c)(2) provides that a lawyer rendering services in this jurisdiction on a temporary basis does not violate this Rule when the lawyer engages in conduct in anticipation of a proceeding or hearing in a jurisdiction in which the lawyer is authorized to practice law. Examples of such conduct include meetings with the client, interviews of potential witnesses, and the review of documents. Similarly, a lawyer admitted only in another jurisdiction may engage in conduct temporarily in this jurisdiction in connection with pending litigation in another jurisdiction in which the lawyer is or reasonably expects to be authorized to appear, including taking depositions in this jurisdiction. Paragraph (c)(2) also permits conduct by lawyers who are associated with that lawyer in the matter, but who do not expect to appear before the court or administrative agency. For example, subordinate lawyers may conduct research, review documents, and attend meetings with witnesses in support of the lawyer responsible for the litigation.
[11]  Paragraph (c)(2) also permits a lawyer admitted to practice law in another jurisdiction to perform services on a temporary basis in this jurisdiction if those services are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in another jurisdiction, if the services arise out of or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to practice. The lawyer, however, must obtain admission pro hac vice in the case of a court-annexed arbitration or mediation or otherwise if court rules or law so require.
[12]  Paragraph (c)(3) permits a lawyer admitted in another jurisdiction to provide certain legal services on a temporary basis in this jurisdiction that arise out of or are reasonably related to the lawyer's representation of a client in a jurisdiction in which the lawyer is admitted but are not within paragraph (c)(2). These services include both legal services and services that nonlawyers may perform but that are considered the practice of law when performed by lawyers.
[13]  Paragraphs (c)(2) and (c)(3) require that the services arise out of or be reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is admitted. A variety of factors evidence such a relationship. The lawyer's client may have been previously represented by the lawyer, or may be resident in or have substantial contacts with the jurisdiction in which the lawyer is admitted. The matter, although involving other jurisdictions, may have a significant connection with that jurisdiction. In other cases, significant aspects of the lawyer's work might be conducted in that jurisdiction or a significant aspect of the matter may involve the law of that jurisdiction. The necessary relationship might arise when the client's activities or the legal issues involve multiple jurisdictions, such as when the officers of a multinational corporation survey potential business sites and seek the services of their lawyer in assessing the relative merits of each. In addition, the services may draw on the lawyer's recognized expertise developed through the regular practice of law on behalf of clients in matters involving a particular body of federal, nationally-uniform, foreign, or international law.
[14]  Paragraph (d) identifies two circumstances in which a lawyer who is admitted to practice in another United States jurisdiction, and is not disbarred or suspended from practice in any jurisdiction, may establish or maintain an office in this jurisdiction for the practice of law as well as provide legal services on a temporary basis. Except as provided in paragraphs (d)(1) and (d)(2), a lawyer who is admitted to practice law in another jurisdiction and who establishes or maintains an office in this jurisdiction must become admitted to practice law generally in this jurisdiction.
[15]  Paragraph (d)(1) applies to a lawyer who is employed by a client to provide legal services to the client or its organizational affiliates, i.e., entities that control, are controlled by, or are under common control with the employer. This paragraph does not authorize the provision of personal legal services to the employer's officers or employees. The paragraph applies to in-house corporate lawyers and others who are employed to render legal services to the employer. The lawyer's ability to represent the employer outside the jurisdiction in which the lawyer is licensed generally serves the interests of the employer and does not create an unreasonable risk to the client and others because the employer is well situated to assess the lawyer's qualifications and the quality of the lawyer's work.
[16]  If an employed lawyer under paragraph (d)(1) performs legal services in this jurisdiction, the lawyer is subject to the rules, rights and privileges governing the practice of law under SCR 2.111.
[17]  Paragraph (d)(2) recognizes that a lawyer may provide legal services in a jurisdiction in which the lawyer is not licensed when authorized to do so by federal law or other law of this jurisdiction.
[18]  A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) or otherwise is subject to the disciplinary authority of this jurisdiction. See Rule 8.5(a).
[19]  In some circumstances, a lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) may have to inform the client that the lawyer is not licensed to practice law in this jurisdiction. For example, that may be required when the representation occurs primarily in this jurisdiction and requires knowledge of the law of this jurisdiction. See Rule 1.4(b).
[20]  Paragraphs (c) and (d) do not authorize communications advertising legal services to prospective clients in this jurisdiction by lawyers who are admitted to practice in other jurisdictions. Whether and how lawyers may communicate the availability of their services to prospective clients in this jurisdiction is governed by Rules 7.01 to 7.50.
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NOTES TO DECISIONS

 	1. 	Aiding in Unauthorized Practice.
 		2. 	— Delegation of Authority.
 	3. 	Unpaid Bar Dues.
 	4. 	Evidence.
 	5. 	Illustrative Cases.
 	6. 	Suspension Imposed.
 	7. 	Penalty.
 	8. 	Disbarment.
1. Aiding in Unauthorized Practice.
Attorney's associate attorney inadvertently signed interrogatory responses without confirming her pro hac vice status in that particular case. That did not rise to the level of a violation of SCR 3.130-5.5(b), An Unnamed Atty. v. Ky. Bar Ass'n, 143 S.W.3d 600, 2004 Ky. LEXIS 223 (Ky. 2004).
Because an attorney violated SCR 3.130-5.5(b) by allowing a suspended attorney to make a presentation and answer questions at a meeting with potential or actual clients, the attorney was privately reprimanded. Ky. Bar Ass'n v. An Unnamed Atty., 191 S.W.3d 640, 2006 Ky. LEXIS 127 (Ky. 2006).
Attorney admitted that he engaged in professional misconduct by failing to respond to his client's requests for information, by charging an unreasonable fee for legal services, by representing multiple clients with a prohibited conflict, by acquiring an ownership in the interest in the property of a client's parents, by failing to deposit the advance fee payment into his escrow account, by failing to return the unearned advance fee payment upon termination, by failing to properly supervise his paralegal, by assisting the paralegal in presenting himself to the clients as an attorney and by assisting him in the unauthorized practice of law, and by initiating contact with the clients through his paralegal in violation of SCR 3.130-1.4(a), -1.5(a), -1.7(b), -1.8(a), -1.15(a), -1.16(d), -5.3(b), (c), -5.5, and -7.09, and was suspended from practice of law for 61 days with all but 30 days of the suspension probated pursuant to a negotiated sanction with the Kentucky Bar Association under SCR 3.480(2). Bishop v. Ky. Bar Ass'n, 392 S.W.3d 926, 2013 Ky. LEXIS 36 (Ky. 2013).
2. — Delegation of Authority.
Where assistant county attorney prepared legal notices to certain individuals threatening arrest for nonpayment of a school material fees at the request of a county school board and where attorney delegated authority and responsibility for deciding which parents of students in the county school system would receive these legal notices, attorney acted in an unprofessional manner by aiding in the unauthorized practice of law and was publicly reprimanded. Adams v. Kentucky Bar Ass'n, 843 S.W.2d 898, 1993 Ky. LEXIS 5 (Ky. 1993).
3. Unpaid Bar Dues.
Where attorney was suspended for failure to pay mandatory bar dues but entered an appearance on behalf of a client in district court after the effective date of the suspension, attorney's conduct constituted the unauthorized practice of law which warranted a suspension from the practice of law for a period of 60 days following his reinstatement from the previous suspension. Kentucky Bar Ass'n v. Knapp, 845 S.W.2d 549, 1993 Ky. LEXIS 17 (Ky. 1993).
 Attorney caused the other attorney's bar association dues to be  paid from an escrow account in which the attorney's funds had  been commingled with client funds. That payment violated SCR  3.130-1.15(a), 3.130-5.1, 3.130-5.5(b), and 3.470.Andrews v. Kentucky Bar Ass'n, 169 S.W.3d 862, 2005 Ky. LEXIS 220 (Ky. 2005).
Attorney who had been suspended for nonpayment of bar dues and failure to comply with continuing legal education requirements, but who nevertheless represented a Kentucky resident in a case arising out of a Kentucky car accident, violated SCR 3.130-3.4(c); -5.5(a); -5.5(b)(2); and -8.1(b), and was suspended for 61 days. Ky. Bar Ass'n v. Gee, 363 S.W.3d 343, 2012 Ky. LEXIS 32 (Ky. 2012).
Attorney committed professional misconduct for undertaking legal representation of a client while he remained suspended for failure to pay bar dues, and for holding himself out to the public as admitted to practice law when, in fact, he was under suspension. Ky. Bar Ass'n v. Thornsberry, 399 S.W.3d 773,  2013 Ky. LEXIS 295 (Ky. 2013).
4. Evidence.
The defendant operated an office which was staffed by unlicensed employees, persons whose daily activities consisted of activities which constituted the practice of law, and this was ample evidence to support a finding of guilt under this section. Kentucky Bar Ass'n v. Devers, 936 S.W.2d 89, 1996 Ky. LEXIS 132 (Ky. 1996).
5. Illustrative Cases.
An attorney violated subsection (a) when he represented a client while he was suspended from the practice of law. Gaines v. Kentucky Bar Ass'n, 994 S.W.2d 514, 1999 Ky. LEXIS 61 (Ky. 1999).
An attorney was suspended for 90 days where (1) shortly after he was suspended for CLE non-compliance, the attorney repeatedly telephoned the adjuster for a liability insurance company in an effort to complete settlement negotiations on behalf of his client in a pending wrongful death case and failed to inform the adjuster that he was under suspension, and (2) after the Inquiry Commission issued its complaint and served the attorney with a copy of such, he failed or refused to file a response within the appropriate time period, despite deputy bar counsel's advisement that his failure to respond could subject him to a charge of professional misconduct. Kentucky Bar Ass'n v. Trumbo, 26 S.W.3d 792, 2000 Ky. LEXIS 112 (Ky. 2000).
Under SCR 3.370(8) an attorney made no request for review of the board's recommendation, so, under SCR 3.370(10), the Supreme Court adopted the board's recommendation, found the attorney violated SCR 3.130-1.3, -1.4(a), -1.4(b), -1.5(a), -1.16(d), 5.5(a), 8.3(c), involving three (3) clients, and permanently disbarred the attorney. Ky. Bar Ass'n v. Trumbo, 96 S.W.3d 798, 2003 Ky. LEXIS 22 (Ky. 2003).
Attorney was permanently disbarred based in part on her failure to notify a personal injury client that her law license had been suspended and her continued representations to the client that she was working on the client's personal injury claim. Ky. Bar Ass'n v. Roberts-Gibson, 133 S.W.3d 475, 2004 Ky. LEXIS 120 (Ky. 2004).
Suspended attorney was disbarred for repeatedly abandoning clients with no justification, entering an Alford plea to a theft by deception charge coupled with her admitted breach of fiduciary duties, and practicing law following her suspension. Ky. Bar Ass'n v. Roberts, 141 S.W.3d 366, 2004 Ky. LEXIS 185 (Ky. 2004).
Lawyer was publicly reprimanded for misconduct wherein, while her license was suspended for failure to comply with continuing legal education requirements, she appeared for a client at a Circuit Court prehearing conference, and failed to inform the court of her suspension or that there was a question as to her membership with the state bar association. Wright v. Ky. Bar Ass'n, 169 S.W.3d 858, 2005 Ky. LEXIS 229 (Ky. 2005).
Attorney admitted to having violated SCR 3.130-5.5, by practicing law in violation of the regulation of the legal profession, because the attorney represented two clients in legal matters while the attorney was briefly suspended from the practice of law as the attorney did not file an affidavit of compliance for the suspension to expire in that the attorney believed the suspension expired automatically. Smith v. Ky. Bar Ass'n, 250 S.W.3d 601, 2008 Ky. LEXIS 79 (Ky. 2008).
Because the attorney continued to practice law after his suspension, he violated SCR 3.130-1.4(a), (b) by failing to respond and inform a client; 3.130-3.4(c) by disobeying an obligation under the rules tribunal; 3.130-5.5(a) by practicing law while suspended; 3.130-5.5(b) by maintaining an office and holding out admission to practice while suspended; 3.130-8.1(b) by failing to respond to a disciplinary action; and 3.175(1)(a) by failing to maintain a current address. Ky. Bar Ass'n v. McDonner, 367 S.W.3d 603, 2012 Ky. LEXIS 92 (Ky. 2012).
Suspended attorney was publicly reprimanded because he failed to respond to the Inquiry Commission's complaint; however, the appearance of his law firm's address on a pleading was insufficient to support a finding that he failed to withdraw from the representation of a client and was practicing law during his suspension. Ky. Bar Ass'n v. Brinker, 415 S.W.3d 92, 2013 Ky. LEXIS 648 (Ky. 2013).
6. Suspension Imposed.
Attorney was suspended from the practice of law for 181 days, as the attorney continued to practice law after the suspension of the attorney's license and thus, violated SCR 3.130-5.5(a). Ky. Bar Ass'n v. Roberts-Gibson, 97 S.W.3d 450, 2003 Ky. LEXIS 20 (Ky. 2003).
Where a lawyer violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.3(c), 3.130-8.1(b), inter alia, by failing to keep a client informed, advising the client while under suspension, failing to respond to the bar association's complaint, and failing to request a SCR 3.370(8) review of the association's recommendation, pursuant to SCR 3.370(10), the lawyer was suspended for three (3) years to run consecutively to a prior suspension. Ky. Bar Ass'n v. Roberts, 114 S.W.3d 843, 2003 Ky. LEXIS 203 (Ky. 2003).
Attorney was suspended from the practice of law for two years because she accepted a client, accepted a fee from the client, failed to file a Qualified Domestic Relations Order on behalf of the client, and failed to communicate with the client when she was suspended from the practice of law for her failure to comply with her continuing legal education requirements. Kentucky Bar Ass'n v. Roberts-Gibson, 122 S.W.3d 69, 2003 Ky. LEXIS 248 (Ky. 2003).
An attorney who failed to inform clients of the attorney's suspension from the practice of law and failed to respond to the disciplinary authority, violated SCR 3.130-1.16(d), 3.130-1.4(a), (b), 3.130-3.4(c), 3.130-8.1(b), and 3.130-5.5(a); therefore, pursuant to SCR 3.370(10), the state Supreme Court adopted the Board of Governors' recommendation that the attorney be suspended for one (1) year to begin at the conclusion of a current suspension. Ky. Bar Ass'n v. Klapheke, 122 S.W.3d 64, 2003 Ky. LEXIS 251 (Ky. 2003).
Because the attorney represented a client before a court while on suspension, the attorney violated SCR 3.130-5.5(a); consequently, the attorney was suspended from the practice of law for five years. Ky. Bar Ass'n v. Woods, 208 S.W.3d 243, 2006 Ky. LEXIS 335 (Ky. 2006).
Lawyer was suspended for 30 days for misconduct in which, among other things, although the lawyer was suspended after agreeing to represent at client in a divorce proceeding, the lawyer failed to inform the client that she had been suspended; further, the lawyer held herself out as a practicing attorney after she had been suspended. Morton v. Ky. Bar Ass'n, 230 S.W.3d 328, 2007 Ky. LEXIS 158 (Ky. 2007).
Because an attorney did not notify clients and the courts that the attorney had been suspended for failing to pay bar dues, and because the attorney did not return unearned fees to the clients, the attorney violated SCR. 3.130-1.4(b), 3.130-1.16(d), 3.130-3.4(c), and 3.130-5.5(a); consequently, the attorney was suspended from the practice of law for 181 days. Durham v. Ky. Bar Ass'n, 229 S.W.3d 906, 2007 Ky. LEXIS 159 (Ky. 2007).
Attorney was adjudicated guilty of violating SCR 3.130-3.3(a)(2), 3.130-3.4(c), 3.130-5.5(a), and 3.130-8.1(b) and was suspended from the practice of law for three years because while his license was suspended, he represented a client without making his suspension known to the judge in that case, questioned witnesses in court, and argued on behalf of his client; the attorney's conduct during the disciplinary proceeding was unethical, and he had an extensive disciplinary history. Kentucky Bar Ass'n v. Burlew, 250 S.W.3d 310, 2008 Ky. LEXIS 107 (Ky. 2008).
Because a suspended attorney had never been readmitted to the practice of law, and because the attorney's corporate duties included supervising the work of in-house attorneys and working with outside counsel, the attorney was suspended for one year for practicing law without a license in violation of SCR 3.020, 3.130-5.5(a), and  3.130-3.4(c). Hipwell v. Ky. Bar Ass'n, 267 S.W.3d 682, 2008 Ky. LEXIS 277 (Ky. 2008).
Because the attorney unlawfully altered documents having evidentiary value and engaged in conduct involving dishonesty, he was guilty of violating SCR 3.130-3.4(a) and SCR 3.130-8.4(c); he was also engaging in the unauthorized practice of law in violation of SCR 3.130-5.5(a) and was suspended for 120 days. Ky. Bar Ass'n v. Yocum, 294 S.W.3d 437,  2009 Ky. LEXIS 238 (Ky. 2009).
Attorney violated SCR 3.130-3.4(c) and 3.130-5.5 where court records showed she provided legal services while temporarily suspended; records indicated that the attorney made numerous filings, represented several litigants, advised and corresponded with clients, and collected bills for the attorney's services during this period. Ky. Bar Ass'n v. Glidewell, 307 S.W.3d 625,  2010 Ky. LEXIS 75 (Ky. 2010).
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c), and Rule 3.130-8.4(c). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
Attorney continuing to practice law after a license suspension violated SCR 3.130-5.5(a) regarding regulation of the Kentucky legal profession and the the attorney's failure to respond to a disciplinary complaint violated SCR 3.130-8.1(b). Those violations plus the attorney's prior disciplinary infractions warranted a one-year suspension from practicing law in Kentucky. Ky. Bar Ass'n v. Brinker, 397 S.W.3d 398, 2013 Ky. LEXIS 100 (Ky. 2013).
After respondent had been suspended from the practice of law in Kentucky and while his petition for reinstatement was still pending, the attorney violated SCR 3.130-5.5(a) when he appeared before the circuit court and replied in the negative when asked if he was suspended from the practice of law; therefore, respondent was subject to the sanction of suspension from the practice of law for 30 days. Ky. Bar Ass'n v. Justice, 397 S.W.3d 908, 2013 Ky. LEXIS 237 (Ky. 2013).
Attorney was suspended for 60 days pursuant a negotiated settlement because the attorney threatened clients with the disclosure of information that might have been detrimental, continued to represent a client in an Indiana criminal case without an Indiana attorney assisting in the matter, failed to maintain an advance fee payment in a proper escrow account, failed to provide a full accounting of funds, and failed to properly supervise his attorneys/employees. Deters v. Ky. Bar Ass'n, 484 S.W.3d 299, 2016 Ky. LEXIS 111 (Ky. 2016).
Attorney was suspended for violating SCR 3.130(5.5)(a) and (8.1)(b) because the attorney let a paralegal finish a deposition and did not answer the Kentucky Bar Association's complaint. Ky. Bar Ass'n v. Edmondson, 493 S.W.3d 835, 2016 Ky. LEXIS 339 (Ky. 2016).
Attorney was suspended from the practice of law for one year because the attorney failed to advise his clients of his prior suspension; he continued to practice law despite his suspension; he held himself out to the court as being able to practice law while suspended; he paid the clients $ 47,000 in an attempt to foreclose a potential legal malpractice claim; he did not advise the clients that they should seek counsel with regard to the potential malpractice claim; and he failed to respond to all requests for information from the Kentucky Bar Association. Ky. Bar Ass'n v. Poteat, 511 S.W.3d 909, 2017 Ky. LEXIS 75 (Ky. 2017).
7. Penalty.
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Lawyer was allowed to resign under the terms of permanent disbarment pursuant to SCR 3.480(3), and was disbarred where the lawyer had fabricated a story about a potential lawsuit against a member of the board of directors of corporations which the lawyer represented in order to receive money from the member, and the lawyer continued to practice law despite having been suspended from practice. Treadway v. Ky. Bar Ass'n, 237 S.W.3d 549, 2007 Ky. LEXIS 247 (Ky. 2007).
8. Disbarment.
Lawyer was permanently disbarred for misconduct which demonstrated a pattern in which the lawyer would accept representation, accept an advance payment of a fee, fail to perform the legal duties to bring the cases to a conclusion, fail to communicate with the clients, fail to be truthful with the clients, fail to return unearned fees, and fail to return files; the written findings of the Board of Governors of the Kentucky Bar Association in several consolidated cases showed a vote by the board finding the lawyer guilty of forty separate violations of the Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Smith, 283 S.W.3d 738, 2009 Ky. LEXIS 89 (Ky. 2009).
Court adopted the recommendations of the Board of Governors, and a lawyer was disbarred for violations of, inter alia, SCR 3.130-1.4(a)(4), 3.130-1.4(b), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.4(c), 1.130-3.4(c), 3.130-8.1(b) in three cases because the lawyer had, among other things, improperly represented a client after her suspension and provided the client with ineffective representation, failed to properly dispose of her abandoned files after she was evicted from her office, and had pled guilty to failure to file state income tax returns; the lawyer did not respond to the charges. The lawyer had an extensive list of prior discipline proceedings including three private admonitions and three suspensions. Ky. Bar Ass'n v. Jackson-Rigg, 354 S.W.3d 127, 2011 Ky. LEXIS 150 (Ky. 2011).
Attorney pled guilty to converting and diverting approximately $467,000 from a second client's estate; the attorney admitted that his actions in that matter amounted to violations of SCR 3.130-1.4(b), 3.130-5.5(a), and  former 3.130-8.3(b), (c), and he was permanently disbarred. Smith v. Ky. Bar Ass'n, 366 S.W.3d 925, 2012 Ky. LEXIS 100 (Ky. 2012).
Attorney was permanently disbarred because, inter alia, after the attorney was notified that the attorney had been suspended, the attorney signed an agreed order prepared by opposing counsel on behalf of a client. Ky. Bar Ass'n v. Maze, 397 S.W.3d 891,  2013 Ky. LEXIS 234 (Ky. 2013).
Attorney was permanently disbarred because, while suspended, he filed two separate marriage dissolution petitions, appeared in court on behalf of a client, lied to a judge in open court when the attorney's membership status was questioned by the judge, contacted and intimidated an opposing party so that she would agree to a final decree before his client had discharged mutually agreed upon settlement terms, had an extensive disciplinary background, and failed to answer any of the pending charges. Ky. Bar Ass'n v. Burgin, 493 S.W.3d 370, 2016 Ky. LEXIS 338 (Ky. 2016).
Rule 5.6.  Restrictions on right to practice.
Text
A lawyer shall not participate in offering or making:
 	(a)  a partnership or, shareholders, operating, employment, or other similar type of agreement that restricts the right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon retirement; or
 	(b)  an agreement in which a restriction on the lawyer's right to practice is part of the settlement of a client controversy.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  An agreement restricting the right of lawyers to practice after leaving a firm not only limits their professional autonomy but also limits the freedom of clients to choose a lawyer. Paragraph (a) prohibits such agreements except for restrictions incident to provisions concerning retirement benefits for service with the firm.
[2]  Paragraph (b) prohibits a lawyer from agreeing not to represent other persons in connection with settling any controversy on behalf of a client.
[3]  This Rule does not apply to prohibit restrictions that may be included in the terms of the sale of a law practice pursuant to Rule 1.17.
Kentucky Bench & Bar.
Ragland, Collaborative Law and the Importance of Informed Consent, Volume 75, Number 1, January 2011, Ky. Bench & Bar 14. 
NOTES TO DECISIONS
1. Relationship to employment.
While Court of Appeals of Kentucky agrees that the Supreme Court of Kentucky's Rules may indeed create public policy, it disagrees that public policy enunciated in the Supreme Court Rules, specifically SCR 5.6, can form the basis for a wrongful termination suit. The Supreme Court narrowly and specifically limited the public policy exception to the at-will employment doctrine to public policy created in constitutional or statutory provisions. It did not include public policy as created by either state or federal regulations or the Supreme Court Rules, as it could have done. Greissman v. Rawlings & Assocs., PLLC, 2017 Ky. App. LEXIS 451 (Ky. Ct. App. 2017).
Rule 5.7.  Activities of suspended lawyer.
Text
(a)  During a period of suspension a suspended lawyer may not perform any of the following acts:
 	(1)  render legal consultation or legal advice to any person;
 	(2)  appear on behalf of another person in any hearing or proceeding or before any judicial officer, arbitrator, mediator, court, public agency, referee, magistrate, commissioner, or hearing officer, unless the rules of the tribunal involved permit representation by non-lawyers and the represented person has been fully informed of the lawyer's suspension;
 	(3)  appear as a representative of another person at a deposition or other discovery matter;
 	(4)  knowingly appear as a representative, spokesperson, or salesperson-in any visual, audible, print, or electronic media of any kind for any law firm or legal-related entity providing or proposing to provide legal service to the public or a specific subset of the public at large.
 	(5)  negotiate or transact any matter for or on behalf of another person with third parties;
 	(6)  receive, disburse, or otherwise handle a client's funds; or
 	(7)  engage in activities that constitute the practice of law.
(b)  A lawyer shall not employ, associate professionally with or aid a person a lawyer knows or reasonable should know has been suspended to do any of the preceding described acts during a suspended lawyer's period of suspension. Further, a lawyer shall not employ or associate professionally with a member whose license to practice law has been suspended if the suspended lawyer was associated with such lawyer or law firm at the time of such member's suspension.
(c)  Except as provided in paragraph (a) and (b), a suspended lawyer may perform research, draft documents, perform clerical functions, and similar activities for the use by a lawyer who assumes professional responsibility for the suspended lawyer's activities.
(d)  Prior to or at the time of employing a suspended lawyer, the employing lawyer shall serve upon Bar Counsel written notice of the employment of the suspended lawyer, including a description of such suspended member's current license status. The notice shall include a statement that the suspended lawyer shall not be employed to perform any of the activities prohibited by paragraph (a). Upon terminating the employment of a suspended lawyer, the employing lawyer shall promptly serve written notice of such termination upon Bar Counsel.
COMMENTARY

1. A lawyer's suspension may be as a result of a suspension in any jurisdiction including those suspended for failure to pay Bar dues as provided by SCR 3.050 or for failure to comply with continuing legal education requirements as provided by SCR 3.661.
2. The term “employ” means engaging the services of a suspended lawyer, whether for pay as an employee or independent contractor, or volunteer, or accepting any service from the suspended lawyer. The requirements of the Rule apply to all attorneys in the employing firm. In all employment situations permitted by this Rule the employing lawyer shall assure that the suspended lawyer does not have any interaction with the public from which it might reasonably appear that the suspended lawyer is a lawyer in good standing. This includes, but is not limited to, communication with any clients of the employing attorney, or communications with any attorneys other than the employing attorney.
3. An employing lawyer shall take appropriate actions to assure that the suspended lawyer does not receive, disburse, or otherwise handle any client or attorney client escrow funds.
4. Examples of the types of work a suspended lawyer may perform include: (a) performing legal work of a preparatory nature for an active lawyer's review, such as legal research, gathering information, and drafting pleadings, briefs, and other similar documents; (b) communicating with a lawyer's client or third parties regarding matters such as scheduling, billing, updates on the status of a client's matters, fact gathering, and confirmation of receipt or sending of correspondence and messages; (c) accompanying an active lawyer to a deposition or other discovery proceeding for the limited purpose of providing clerical assistance to the lawyer who will appear as a client's representative. A suspended lawyer shall comply with the requirements of SCR 3.390 and take all reasonable steps to protect the interests of the lawyer's clients.
History
(Adopted November 3, 2015, effective January 1, 2016; amended January 13, 2020, effective March 1, 2020.)
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Rule 6.1.  Donated legal services.
Text
A lawyer is encouraged to voluntarily render public interest legal service. A lawyer is encouraged to accept and fulfill this responsibility to the public by rendering a minimum of fifty (50) hours of service per calendar year by providing professional services at no fee or a reduced fee to persons of limited means, and/or by financial support for organizations that provide legal services to persons of limited means. Donated legal services may be reported on the annual dues statement furnished by the Kentucky Bar Association. Lawyers rendering a minimum of fifty (50) hours of donated legal service shall receive a recognition award for such service from the Kentucky Bar Association.
Annotations

COMMENT:
[1]  The ABA House of Delegates has formally acknowledged “the basic responsibility of each lawyer engaged in the practice of law to provide public interest legal services” without fee, or at a substantially reduced fee, in one or more of the following areas: poverty law, civil rights law, public rights law, charitable organization representation and the administration of justice. This Rule expresses that policy but is not intended to be enforced through disciplinary process.
[2]  The rights and responsibilities of individuals and organizations in the United States are increasingly defined in legal terms. As a consequence, legal assistance in coping with the web of statutes, rules and regulations is imperative for persons of modest and limited means, as well as for the relatively well-to-do.
[3]  The basic responsibility for providing legal services for those unable to pay ultimately rests upon the individual lawyer, and personal involvement in the problems of the disadvantaged can be one of the most rewarding experiences in the life of a lawyer. Every lawyer, regardless of professional prominence or professional workload, should find time to participate in or otherwise support the provision of legal services to the disadvantaged. The provision of free legal services to those unable to pay reasonable fees continues to be an obligation of each lawyer as well as the profession generally, but the efforts of individual lawyers are often not enough to meet the need. Thus, it has been necessary for the profession and government to institute additional programs to provide legal services. Accordingly, legal aid offices, lawyer referral services and other related programs have been developed, and others will be developed by the profession and government. Every lawyer should support all proper efforts to meet this need for legal services.
Kentucky Bench & Bar.
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Rule 6.2.  Accepting appointments.
Text
A lawyer should not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:
 	(a)  Representing the client is likely to result in violation of the Rules of Professional Conduct or other law;
 	(b)  Representing the client is likely to result in an unreasonable financial burden on the lawyer; or
 	(c)  The client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.
Annotations

COMMENT:
[1]  A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards as repugnant. The lawyer's freedom to select clients is, however, qualified. All lawyers have a responsibility to assist in providing pro bono publico service. See Rule 6.1. An individual lawyer fulfills this responsibility by accepting a fair share of unpopular matters or indigent or unpopular clients. A lawyer may also be subject to appointment by a court to serve unpopular clients or persons unable to afford legal services.
Appointed Counsel
[2]  For good cause a lawyer may seek to decline an appointment to represent a person who cannot afford to retain counsel or whose cause is unpopular. Good cause exists if the lawyer could not handle the matter competently, see Rule 1.1, or if undertaking the representation would result in an improper conflict of interest, for example, when the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client. A lawyer may also seek to decline an appointment if acceptance would be unreasonably burdensome, for example, when it would impose a financial sacrifice so great as to be unjust.
[3]  An appointed lawyer has the same obligations to the client as retained counsel, including the obligations of loyalty and confidentiality, and is subject to the same limitations on the client-lawyer relationship, such as the obligation to refrain from assisting the client in violation of the Rules.
Rule 6.3.  Membership in legal services organization.
Text
A lawyer may serve as a director, officer or member of a legal services organization, apart from the law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests adverse to a client of the lawyer. The lawyer shall not knowingly participate in a decision or action of the organization:
 	(a)  If participating in the decision would be incompatible with the lawyer's obligations to a client under Rule 1.7; or
 	(b)  Where the decision could have a material adverse effect on the representation of a client who will be served by lawyers provided by the organization whose interests are adverse to a client of the lawyer.
Annotations

COMMENT:
[1]  Lawyers should be encouraged to support and participate in legal service organizations. A lawyer who is an officer or a member of such an organization does not thereby have a client-lawyer relationship with persons served by the organization. However, there is potential conflict between the interests of such persons and the interests of the lawyer's clients. If the possibility of such conflict disqualified a lawyer from serving on the board of a legal services organization, the profession's involvement in such organizations would be severely curtailed.
[2]  It may be necessary in appropriate cases to reassure a client of the organization that the representation will not be affected by conflicting loyalties of a member of the board. Established, written policies in this respect can enhance the credibility of such assurances.
Rule 6.4.  Law reform activities affecting client interests.
Text
A lawyer may serve as a director, officer or member of an organization involved in reform of the law or its administration notwithstanding that the reform may affect the interests of a client of the lawyer. When the lawyer knows that the interests of a client may be materially affected by a decision in which the lawyer participates, the lawyer shall disclose that fact but need not identify the client.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Lawyers involved in organizations seeking law reform generally do not have a client-lawyer relationship with the organization. Otherwise, it might follow that a lawyer could not be involved in a bar association law reform program that might indirectly affect a client. See also Rule 1.2(b). For example, a lawyer specializing in antitrust litigation might be regarded as disqualified from participating in drafting revisions of rules governing that subject. In determining the nature and scope of participation in such activities, a lawyer should be mindful of obligations to clients under other Rules, particularly Rule 1.7. A lawyer is professionally obligated to protect the integrity of the program by making an appropriate disclosure within the organization when the lawyer knows a private client might be materially affected.
Rule 6.5.  Nonprofit and court-annexed limited legal services programs.
Text
(a)  A lawyer who, under the auspices of a program sponsored by a nonprofit organization or court, provides short-term limited legal services to a client without expectation by either the lawyer or the client that the lawyer will provide continuing representation in the matter:
 	(1)  is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the representation of the client involves a conflict of interest; and
 	(2)  is subject to Rule 1.10 only if the lawyer knows that another lawyer associated with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) with respect to the matter.
(b)  Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a representation governed by this Rule.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  Legal services organizations, courts and various nonprofit organizations have established programs through which lawyers provide short-term limited legal services, such as advice or the completion of legal forms, that will assist persons to address their legal problems without further representation by a lawyer. In these programs, such as legal-advice hotlines, advice-only clinics or pro se counseling programs, a client-lawyer relationship is established, but there is no expectation that the lawyer's representation of the client will continue beyond the limited consultation. Such programs are normally operated under circumstances in which it is not feasible for a lawyer to systematically screen for conflicts of interest as is generally required before undertaking a representation. See, e.g., Rules 1.7, 1.9 and 1.10.
[2]  A lawyer who provides short-term limited legal services pursuant to this Rule must secure the client's informed consent to the limited scope of the representation. See Rule 1.2(c). If a short-term limited representation would not be reasonable under the circumstances, the lawyer may offer advice to the client but must also advise the client of the need for further assistance of counsel. Except as provided in this Rule, the Rules of Professional Conduct, including Rules 1.6 and 1.9(c), are applicable to the limited representation.
[3]  Because a lawyer who is representing a client in the circumstances addressed by this Rule ordinarily is not able to check systematically for conflicts of interest, paragraph (a) requires compliance with Rules 1.7 or 1.9(a) only if the lawyer knows that the representation presents a conflict of interest for the lawyer, and with Rule 1.10 only if the lawyer knows that another lawyer in the lawyer's firm is disqualified by Rules 1.7 or 1.9(a) in the matter.
[4]  Because the limited nature of the services significantly reduces the risk of conflicts of interest with other matters being handled by the lawyer's firm, paragraph (b) provides that Rule 1.10 is inapplicable to a representation governed by this Rule except as provided by paragraph (a)(2). Paragraph (a)(2) requires the participating lawyer to comply with Rule 1.10 when the lawyer knows that the lawyer's firm is disqualified by Rules 1.7 or 1.9(a). By virtue of paragraph (b), however, a lawyer's participation in a short-term limited legal services program will not preclude the lawyer's firm from undertaking or continuing the representation of a client with interests adverse to a client being represented under the program's auspices. Nor will the personal disqualification of a lawyer participating in the program be imputed to other lawyers participating in the program.
[5]  If, after commencing a short-term limited representation in accordance with this Rule, a lawyer undertakes to represent the client in the matter on an ongoing basis, Rules 1.7, 1.9(a) and 1.10 become applicable.
Kentucky Bench & Bar.
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Rule 7.20.  Advertising. 
Rule 7.40.  Communication of fields of practice. 
Rule 7.50.  Firm names and letterheads. 
Rule 7.60.  Kentucky Bar Association Disaster Response Plan. 
Rule 7.01.  Definitions.
Text
For the purposes of Rule 7, the following definitions shall apply:
 	(1)  “Advertise” or “advertisement” means to furnish any information or communication containing a lawyer's name or other identifying information, and an “advertisement” is any information containing a lawyer's name or other identifying information; except the following: 
 		(a)  a professional card of a lawyer;
 		(b)  a public service announcement identifying the sponsor as a lawyer or law firm, by name, address(es), telephone number(s), but no other information;
 		(c)  a sign on or near the law office and in the building directory identifying the law office.
 	(2)  “Legal Services” means the practice of law as defined in SCR 3.020.
 	(3)  “Commission” when used in SCR 3.130(7) means Attorneys' Advertising Commission.
History
(Adopted November 3, 2015, effective January 1, 2016.)
Annotations

Compiler's Notes.
Former Rules 7.01 to 7.60 were deleted by Order of the Kentucky Supreme Court entered on November 3, 2015, effective January 1, 2016.
Rule 7.02.  Attorneys' Advertising Commission.
Text
(1)  There shall be created an Attorneys' Advertising Commission which shall perform such functions in regulating lawyer advertising as prescribed in these Rules.
(2)  The Commission shall consist of up to 9 persons appointed by the President and approved by the Board. Each Commission member shall be appointed for a term of 3 years, with terms so established that the terms of the Commission members shall be staggered. Vacancies for unexpired terms shall be filled in the same manner as original appointees, but the appointees shall hold office only to the end of the unexpired term. No member may serve more than 2 terms in succession, and may be removed at any time by a majority vote of the Board. 
(3)  Each Commission member shall be a citizen of the United States and licensed to practice law in the Courts of the Commonwealth.
(4)  The Board shall appoint a Chair from among the Commission members. The term shall be 1 year; however, the Chair may serve more than 1 term.
(5)  The Commission shall be provided with sufficient administrative assistance from the Director as from time to time may be required.
(6)  The Commission shall have general responsibilities for the implementation of this Rule. In discharging its responsibilities the Commission shall have authority to: 
 	(a)  Subject to prior approval by the Board, issue and promulgate regulations and such forms as may be necessary. Each member of the Kentucky Bar Association shall be given at least 60 days advance notice of any proposed regulations and an opportunity to comment thereon. Notice may be given by publication in the journal of the Kentucky Bar Association. 
 	(b)  Report to the Board at its last meeting preceding the Annual Convention of the Kentucky Bar Association, and otherwise as required, on the status of advertising with such recommendations or forms as advisable.
 	(c)  Delegate to an employee of the Kentucky Bar Association, designated by the Director of the Kentucky Bar Association, the authority to review advertisements on its behalf.
 	(d)  Issue advisory opinions concerning the compliance of an advertisement with the Advertising Rules and Regulations.
(7)  The Commission shall prepare a budget for the succeeding year and shall submit same to the Board of Governors for inclusion with the budget of the Kentucky Bar Association. 
(8)  Nothing in these rules shall be construed as creating any cause of action for any party or right of suit against any member of the Commission. The Kentucky Bar Association, the Board of Governors, the Attorneys' Advertising Commission, the Executive Director of the Kentucky Bar Association, the Office of Bar Counsel, all of their officers, members, employees or agents shall be immune from civil liability for all acts in the course of their official duties in regulating lawyer advertising.
History
(Adopted November 3, 2015, effective January 1, 2016.)
Annotations

Compiler's Notes.
Former Rules 7.01 to 7.60 were deleted by Order of the Kentucky Supreme Court entered on November 3, 2015, effective January 1, 2016.
Rule 7.03.  Advisory opinions.
Text
(1)  A lawyer may request an advisory opinion by the Commission. Such request shall be in writing and shall be accompanied by a filing fee of $75.00. Within 30 days after such request is received, the Commission shall issue its advisory opinion as to the compliance of the advertisement with the Advertising Rules and Advertising Regulations. If the Commission finds that the advertisement does not comply with the requirements of the Advertising Rules or the Advertising Regulations, the Commission, or its designee, shall issue an advisory letter setting forth the factual and legal basis for the opinion. The lawyer may submit a corrected advertisement that conforms to the advice in the advisory letter with no additional fee required.
(2)  For any advertisement submitted pursuant to SCR 3.130(7.03)(1), the lawyer shall mail or deliver to the Commission, c/o the Director of the Kentucky Bar Association, 3 copies of the advertisement. If the advertisement is to be published by broadcast media, including radio or television, a fair and accurate representation of the advertisement plus 3 copies of a typed transcript of the words spoken shall be submitted. Websites must be submitted in electronic format on a data disc in PDF (Portable Document Format), or other such data storage media as the Commission may designate by regulation. Three (3) copies of the data disc should be mailed or delivered to the Commission,  c/o the Director of the Kentucky Bar Association. A filing fee of $75.00 for each advertisement filed under this subsection shall accompany each submission. Additionally, advertisements of more than 100 pages, or longer than 10 minutes of video or audio, will require a supplemental fee of $100.00. The fair and accurate representation of a broadcast media advertisement shall include 3 copies of a digital video disc (DVD), flash drive, or compact disc (CD), plus 3 copies of a typed transcript of the advertisement.
(3)  If a lawyer has received an advisory opinion that an advertisement complies with the Advertising Rules and Advertising Regulations, that lawyer shall not be disciplined for any use of that advertisement, unless an advertisement is false, misleading or deceptive, or information provided to the Commission in connection with the submission is false, misleading or deceptive after the Commission has issued its advisory opinion.
History
(Adopted November 3, 2015, effective January 1, 2016; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler's Notes.
Former Rules 7.01 to 7.60 were deleted by Order of the Kentucky Supreme Court entered on November 3, 2015, effective January 1, 2016.
Rule 7.04.  Records of the Commission.
Text
All advertisements and the records of all actions taken by the Commission on submitted advertisements shall be available for inspection and copying at the offices of the Kentucky Bar Association at reasonable times and upon reasonable notice. Any expense incurred shall be borne by the requesting party.
History
(Adopted November 3, 2015, effective January 1, 2016.)
Annotations

Compiler's Notes.
Former Rules 7.01 to 7.60 were deleted by Order of the Kentucky Supreme Court entered on November 3, 2015, effective January 1, 2016.
Rule 7.10.  Communications concerning a lawyer's service.
Text
A lawyer shall not make a false, deceptive or misleading communication about the lawyer or the lawyer's service. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.
History
(Adopted November 3, 2015, effective January 1, 2016.)
Rule 7.15.  Advertising of fees.
Text
A lawyer who advertises a fee for routine services and accepts the employment must perform such services for the amount advertised. Upon request, a detailed description of what services are included in the "routine services" must be supplied to the Commission and to each prospective client.
History
(Adopted November 3, 2015, effective January 1, 2016.)
Annotations

Compiler's Notes.
Former Rules 7.01 to 7.60 were deleted by Order of the Kentucky Supreme Court entered on November 3, 2015, effective January 1, 2016.
Rule 7.20.  Advertising.
Text
(1)  Subject to the requirements of Rules 4.5 and 7.10, a lawyer may advertise legal services through written, recorded or electronic communications, including public media. 
(2)  A lawyer shall not give anything of value to a non-lawyer for recommending the lawyer's services except that a lawyer may: 
 	(a)  Pay the reasonable cost of advertising or communication permitted by this Rule;
 	(b)  Pay the usual charges of a legal service plan or a not-for-profit lawyer referral service;
 	(c)  Pay for a law practice in accordance with Rule 1.17; and
 	(d)  Refer clients to another lawyer or a non-lawyer professional pursuant to an agreement not otherwise prohibited under these Rules that provides for the other person to refer clients or customers to the lawyer, if 
 		(i)  The reciprocal referral agreement is not exclusive, and
 		(ii)  The client is informed of the existence and nature of the agreement. 
(3)  Any communication made pursuant to these Rules shall include: the name and office address of at least 1 lawyer or the name of a law firm. The lawyer or lawyers in Kentucky shall be responsible for the content of the advertisement. 
(4)  Communication by a lawyer with a person or entity with whom that lawyer has an immediate family or current attorney-client relationship, or a communication in response to an inquiry from any person or entity seeking information, shall be exempt from the provisions of the Advertising Rules and the Advertising Regulations, with the exception of SCR 3.130(7.10).
(5)  If a lawyer or a law firm advertises legal services and a lawyer's name or image is used to present the advertisement, the lawyer must be the lawyer who will actually perform the service advertised unless the advertisement prominently discloses that the service may be performed by other lawyers. If the lawyer whose name or image is used is not licensed to perform the services in Kentucky, such fact shall be disclosed in the advertisement. If the advertising lawyer or firm is advertising for clients for the purpose of referring the client to another lawyer or firm, that fact must be disclosed prominently in the advertisement. 
(6)  The lawyer shall retain a copy or recording of all advertisements utilized by the lawyer, as well as a record of when and where it was used, for 2 years after its last dissemination. Electronic retention is permitted if in PDF format, or such other formats as the Commission may designate by regulation. In the event of the pendency of any disciplinary action before the Inquiry Commission, Board of Governors or Court, the lawyer shall continue to retain a copy until the termination of that proceeding.
History
(Adopted November 3, 2015, effective January 1, 2016; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler's Notes.
Former Rules 7.01 to 7.60 were deleted by Order of the Kentucky Supreme Court entered on November 3, 2015, effective January 1, 2016.
Rule 7.40.  Communication of fields of practice.
Text
(1)  A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.
(2)  A lawyer admitted to engage in patent practice before the United States Patent and Trademark Office may use the designation “Patent Lawyer” or a substantially similar designation.
(3)  A lawyer engaged in admiralty practice may use the designation “Admiralty”, “Proctor in Admiralty”, or substantially similar designation. 
(4)  A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless:
 	(a)  the lawyer has been certified as a specialist by an organization which has been approved by an appropriate state authority or that has been accredited by the American Bar Association; 
 	(b)  the name of the certifying organization is clearly identified in the communication; and
 	(c)  the communication occurs only for as long as the lawyer remains so certified and in good standing.
History
(Adopted November 3, 2015, effective January 1, 2016.)
Annotations

Compiler's Notes.
Former Rules 7.01 to 7.60 were deleted by Order of the Kentucky Supreme Court entered on November 3, 2015, effective January 1, 2016.
Rule 7.50.  Firm names and letterheads.
Text
(1)  A lawyer shall not use a firm name, letterhead, or other professional designation that violates Rule 7.10.
(2)  A law firm with offices in more than one jurisdiction may use the same name in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.
(3)  The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any period in which the lawyer is not actively and regularly practicing with the firm.
(4)  Lawyers may state or imply that they practice in a legal entity only if that is the fact.
(5)  The name of a lawyer who is suspended by the Supreme Court from the practice of law may not be used by the law firm in any manner until the lawyer is reinstated. A lawyer who has been permanently disbarred shall not be included in a firm name, letterhead, or any other professional designation, or advertisement.
History
(Adopted November 3, 2015, effective January 1, 2016.)
Annotations

Compiler's Notes.
Former Rules 7.01 to 7.60 were deleted by Order of the Kentucky Supreme Court entered on November 3, 2015, effective January 1, 2016.
Rule 7.60.  Kentucky Bar Association Disaster Response Plan.
Text
(1)  It is the purpose of the Kentucky Disaster Response Plan to:
 	(a)  address the problems that occur when lawyers and non-lawyers, who are not subject to the disciplinary jurisdiction of the Kentucky Bar Association and the Kentucky Supreme Court, engage in the provision of legal services, legal advice, and outright solicitation of persons and their families affected by a Disaster;
 	(b)  provide information to the public regarding the availability of legal services, as well as information regarding the legal rights available to persons affected by disasters; 
 	(c)  monitor the conduct of all attorneys, both members and non-members of the Kentucky Bar Association, and thereby deter violations of the rules of ethical conduct and the rules of the Kentucky Bar Association; and 
 	(d)  inform the public of the levels of conduct required of members of the Kentucky Bar Association and notify the public that it is improper for attorneys to solicit employment either in person or through runners, agents, solicitors, or others in such a manner as to create direct contact between the attorney seeking such employment and the potential claimant.
(2)  It is the policy of the Kentucky Bar Association to encourage and promote the highest ethical standards among attorneys practicing within its borders. Realizing the emotional distress and grief that are inevitable immediately following a Disaster, the Kentucky Bar Association Disaster Response Plan (hereafter Plan) is established to facilitate the handling of these situations in a manner that best protects the interests of the persons involved as well as the legal community.
(3)  For purposes of the Plan, a “Disaster” shall mean the type of emergency or disaster that draws persons to solicit clients. This includes, but is not limited to, air crash, major fire, explosion, sea disaster, hazardous material contamination, flood, landslide, major rail or traffic accident, earthquake, or other circumstances resulting in substantial loss of life, substantial personal injury, or substantial property damage.
(4)  It shall be the responsibility of the Immediate Past President of the Kentucky Bar Association (hereafter Past President) or if the Past President is absent from the state or physically or mentally unable to act, the Director of the Kentucky Bar Association, or their designee, to identify a Disaster.
(5)  The Kentucky Mass Disaster Task Force, (hereafter “Task Force”) is hereby created from the Kentucky Bar Association membership in a sufficient number of “units” at the discretion of the Board to provide Disaster services. A unit of the Task Force shall consist of at least 1 member of the Board; 1 member of the Court of Justice; and 1 or more additional designees to each unit as appointed by the Past President.
(6)  The Task Force shall meet promptly upon learning of an identified Disaster and shall establish a “legal service information center.”
(7)  The Task Force shall be provided with printed literature identifying the purpose of the Task Force, a press release identifying the unit of the Task Force, and any additional materials and equipment that the Past President, the Director, or the unit members themselves believe necessary to accomplish their purpose.
(8)  The units of the Task Force shall be prepared to inform affected persons that: 
 	(a)  decisions regarding most legal matters and legal claims (other than those requiring immediate attention for the preservation of life or health of a person) are generally decisions that are better made after reasonable and thoughtful consideration and after consultation with the appropriate professionals, including attorneys;
 	(b)  legal services are available to persons affected by Disasters; 
 	(c)  persons and entities who sustain damage by reason of the wrongful conduct of another may be entitled to recover damages;
 	(d)  “Statutes of Limitations” exist which apply to various causes of action within the Commonwealth of Kentucky and, in certain circumstances, to Federal causes of action; 
 	(e)  any person or entity believing he or she has been damaged by the wrongful acts of another should seek legal advice to determine the applicable statute of limitations;
 	(f)  only those persons who have been admitted to practice law in the Commonwealth of Kentucky and those persons who are lawfully associated with them in practice may appear and present claims within the Courts of the Commonwealth of Kentucky;
 	(g)  no person affected by a Disaster is obligated by law to furnish information regarding the occurrence to any representative of the media, or to investigators, insurance agents and adjusters (other than as required by the persons own insurers), attorneys, or other members of the public, except that a person who has observed conduct that may be identified as “criminal activity” is obligated to furnish information pertaining to criminal activity to lawfully constituted legal authorities; 
 	(h)  the affected persons should make a diligent effort to observe all conditions pertaining to the Disaster, and to make such appropriate records or notations as necessary in the circumstances to memorialize their recollections of the Disaster;
 	(i)  if there are witnesses to the Disaster, it may be important to obtain the names, addresses, and telephone numbers of those witnesses, and to retain them for future reference; 
 	(j)  that Kentucky law does not certify specialties and that the members of the unit and their partners, associates, members of their firms, and other lawyers associated with them are not permitted to accept employment for the provision of legal services regarding the Disaster; 
 	(k)  the services provided by the unit are for informational purposes only; and
 	(l)  each person or entity interested in legal services should seek the advice of private counsel selected by that person or entity.
(9)  The Task Force shall investigate to determine if runners, attorneys, or others have been soliciting or attempting to solicit victims, relatives of victims, or others as clients for matters related to the Disaster. The Task Force shall designate from its members a person to receive any complaints or inquiries concerning suspected improper solicitation. As soon as is reasonably practicable, such designee shall furnish such information to the Director of the Kentucky Bar Association or the Director's designee. 
(10)  The Task Force shall be subject to the following restrictions:
 	(a)  no member of the Task Force shall offer specific legal advice to anyone regarding the Disaster or refer a person to a particular lawyer or law firm. Upon inquiry and to the extent necessary to respond, a member of the Task Force may refer a person to other agencies or groups for information or assistance.
 	(b)  no member of the unit assigned to a particular Disaster, nor any of the partners, members of the firm, associates, or other lawyers associated with the member shall be permitted to accept any employment relating to any matter arising out of that Disaster.
 	(c)  the Task Force shall not issue any news releases or make any public statements on behalf of the Kentucky Bar Association without the specific prior approval of the Director.
(11)  The reasonable expenses incurred by each unit member of the Task Force in training and providing services as contemplated herein, as well as the cost of the equipment and supplies necessary to provide the service shall be paid from the General Fund of the Kentucky Bar Association unless the same expenses shall be provided from IOLTA funds of the Kentucky Bar Association, funds obtained from private sources, grants or donations; or from funds otherwise appropriated by the Kentucky General Assembly, including discretionary funds of the Governor of Kentucky or other elected officials. Each unit of the Task Force shall be authorized to obtain when necessary such secretarial and clerical assistance as appropriate in the circumstances of the particular Disaster.
History
(Adopted November 3, 2015, effective January 1, 2016.)
Annotations

Compiler's Notes.
Former Rules 7.01 to 7.60 were deleted by Order of the Kentucky Supreme Court entered on November 3, 2015, effective January 1, 2016.
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Rule 3.390.  Notice to client of suspension or disbarment. 
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Rule 3.650.  Qualifying continuing legal education activity and standards. 
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Rule 3.695.  Commission records confidential. 
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Rule 3.800.  Legal negligence arbitration. 
Rule 3.810.  Legal fee arbitration. 
Rule 3.815.  Mediation and arbitration. 
Rule 3.820.  Clients' Security Fund. 
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Rule 8.1.  Bar admission and disciplinary matters.
Text
An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:
 	(a)  knowingly make a false statement of material fact; or
 	(b)  fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this Rule does not require disclosure of information otherwise protected by Rule 1.6.
History
(Amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  The duty imposed by this Rule extends to persons seeking admission to the bar as well as to lawyers. Hence, if a person makes a material false statement in connection with an application for admission, it may be the basis for subsequent disciplinary action if the person is admitted, and in any event may be relevant in a subsequent admission application. The duty imposed by this Rule applies to a lawyer's own admission or discipline as well as that of others. Thus, it is a separate professional offense for a lawyer to knowingly make a misrepresentation or omission in connection with a disciplinary investigation of the lawyer's own conduct. Paragraph (b) of this Rule also requires correction of any prior misstatement in the matter that the applicant or lawyer may have made and affirmative clarification of any misunderstanding on the part of the admissions or disciplinary authority of which the person involved becomes aware.
[2]  This Rule is subject to the provisions of the fifth amendment of the United States Constitution and corresponding provisions of state constitutions. A person relying on such a provision in response to a question, however, should do so openly and not use the right of nondisclosure as a justification for failure to comply with this Rule.
[3]  A lawyer representing an applicant for admission to the bar, or representing a lawyer who is the subject of a disciplinary inquiry or proceeding, is governed by the rules applicable to the client-lawyer relationship, including Rule 1.6 and, in some cases, Rule 3.3.
Northern Kentucky Law Review.
Professional Responsibility, 29 N. Ky. L. Rev. 35 (2002).
Cited:  Kentucky Bar Ass'n v. Smith, 913 S.W.2d 317, 1996 Ky. LEXIS 7 (Ky. 1996); Allen v. Kentucky Bar Ass'n, 985 S.W.2d 347, 1999 Ky. LEXIS 16 (Ky. 1999); Kentucky Bar Ass'n v. Carter, 986 S.W.2d 448, 1999 Ky. LEXIS 33 (Ky. 1999); Kentucky Laborers Dist. Council Health & Welfare Trust Fund v. Hill & Knowlton, 24 F. Supp. 2d 755, 1998 U.S. Dist. LEXIS 16052 (W.D. Ky. 1998); Kentucky Bar Ass'n v. Wells, 986 S.W.2d 450, 1999 Ky. LEXIS 34 (Ky. 1999); Kentucky Bar Ass'n v. Mandello, 986 S.W.2d 897, 1999 Ky. LEXIS 2 (Ky. 1999); Kentucky Bar Ass'n v. Stevenson, 11 S.W.3d 43, 2000 Ky. LEXIS 10 (Ky. 2000); Kentucky Bar Ass'n v. Losey, 14 S.W.3d 911, 2000 Ky. LEXIS 44 (Ky. 2000); Kentucky Bar Ass'n v. Stevenson, 19 S.W.3d 112, 2000 Ky. LEXIS 78 (Ky. 2000); Kentucky Bar Ass'n v. Thomas, 19 S.W.3d 661, 2000 Ky. LEXIS 80 (Ky. 2000); Kentucky Bar Ass'n v. Allen, 32 S.W.3d 765, 2000 Ky. LEXIS 196 (Ky. 2000); Ky. Bar Ass'n v. Geller, 141 S.W.3d 365, 2004 Ky. LEXIS 175 (Ky. 2004); Ky. Bar Ass'n v. Miller, 143 S.W.3d 601, 2004 Ky. LEXIS 216 (Ky. 2004); Ky. Bar Ass'n v. McDaniel, 199 S.W.3d 739, 2006 Ky. LEXIS 189 (Ky. 2006); Ky. Bar Ass'n v. Burlew, 198 S.W.3d 585, 2006 Ky. LEXIS 195 (Ky. 2006); Ky. Bar Ass'n v. Whitehead, 302 S.W.3d 66,  2010 Ky. LEXIS 10 (Ky. 2010); Ky. Bar Ass'n v. Leadingham, 302 S.W.3d 79,  2010 Ky. LEXIS 11 (Ky. 2010); Barber v. Ky. Bar Ass'n, 302 S.W.3d 84,  2010 Ky. LEXIS 12 (Ky. 2010); Ky. Bar Ass'n v. Ellis, 302 S.W.3d 75,  2010 Ky. LEXIS 13 (Ky. 2010); Ky. Bar Ass'n v. Brinker, 377 S.W.3d 553, 2012 Ky. LEXIS 147 (Ky. 2012); Ky. Bar Ass'n v. Porath, 397 S.W.3d 905, 2013 Ky. LEXIS 245 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Application for Bar Admission.
 	2. 	Failure to Respond to Demand for Information.
 	3. 	Penalty.
 	4. 	Failure to Appear.
 	5. 	Failure to Disclose Facts to Disciplinary Authority.
 	6. 	Suspension.
 	7. 	Knowingly Making False Statements.
 	8. 	Proper.
1. Application for Bar Admission.
A thirty-day suspension from the practice of law, pending a favorable character and fitness review, was the proper penalty for attorney's failure to disclose on his application for bar admission a prior conviction for endangering the welfare of a minor, where the conviction was sealed under former KRS 208.275(4) (now KRS 610.330(4)), and where attorney exercised diligence in attempting to ascertain his duty to report the conviction. Kentucky Bar Ass'n v. Guidugli, 967 S.W.2d 587, 1998 Ky. LEXIS 52 (Ky. 1998).
Since attorney had an obligation to inform the Kentucky Office of Bar Admissions when the attorney had been charged with driving under the influence after the attorney had taken the bar examination but before the attorney was admitted to practice in the Commonwealth, his failure to do so was a violation of SCR 3.130-8.1(b). As a sanction, the attorney was suspended from the practice of law for 30 days and was subject to a probationary period thereafter. Ky. Bar Ass'n v. Claypoole, 198 S.W.3d 589, 2006 Ky. LEXIS 185 (Ky. 2006).
2. Failure to Respond to Demand for Information.
Where attorney was found guilty of violating the Rules of Professional Conduct by neglecting to timely surrender a client's file after termination of employment, by knowingly failing to respond to a lawful demand for information from disciplinary authority, by failing to timely respond to discovery and appear at scheduled trial, and by refusing to timely surrender to successor counsel papers and property to which the client was entitled, recommendation for a six (6) month's suspension was excessive; a 59-day suspension was an appropriate penalty. Kentucky Bar Ass'n v. Blackburn, 883 S.W.2d 877, 1994 Ky. LEXIS 104 (Ky. 1994).
Where attorney failed to provide competent representation to his client in failing to prepare and file the necessary documents in the client's application for worker's compensation benefits; and where he also failed to take any action on behalf of the same client during a two year period and failed to respond to the filed Kentucky Bar Association complaint in connection with the charges, attorney violated SCR 3.130, Rules 1.1, 1.3, and  8.1(b) and his actions warranted disbarment. Kentucky Bar Ass'n v. Keesee, 952 S.W.2d 705, 1997 Ky. LEXIS 111 (Ky. 1997).
An attorney violated SCR 3.130-8.1(b) when he failed to respond to the complaint issued by the Inquiry Tribunal regarding the attorney's money laundering scheme, failed to respond to the bar complaint following his failure to investigate and file a libel lawsuit for a client, and failed to respond to the bar complaint issued after he kept sale proceeds belonging to a client and did not return the client's calls. Heist v. Kentucky Bar Ass'n, 951 S.W.2d 326, 1997 Ky. LEXIS 99 (Ky. 1997).
An attorney would be disbarred where, inter alia, he failed, with regard to six different charges, to respond to a demand for information from the disciplinary authority. Kentucky Bar Ass'n v. Taylor, 997 S.W.2d 464, 1999 Ky. LEXIS 92 (Ky. 1999).
Attorney moved for termination of Kentucky Bar Association proceedings against him by entry of a court order that publicly reprimands him for violating SCR 3.130, Rule 1.3 by failing to act with reasonable diligence and promptness in the filing of client's patent application; for violating SCR 3.130, Rule 1.4 by failing to keep client reasonably informed; and for violating SCR 3.130, Rule 8.1 by failing to respond to the bar complaint after being served with it by the sheriff. Gilliam v. Kentucky Bar Ass'n, 8 S.W.3d 571, 2000 Ky. LEXIS 5 (Ky. 2000).
An attorney was suspended for 90 days where (1) shortly after he was suspended for CLE non-compliance, the attorney repeatedly telephoned the adjuster for a liability insurance company in an effort to complete settlement negotiations on behalf of his client in a pending wrongful death case and failed to inform the adjuster that he was under suspension, and (2) after the Inquiry Commission issued its complaint and served the attorney with a copy of such, he failed or refused to file a response within the appropriate time period, despite deputy bar counsel's advisement that his failure to respond could subject him to a charge of professional misconduct. Kentucky Bar Ass'n v. Trumbo, 26 S.W.3d 792, 2000 Ky. LEXIS 112 (Ky. 2000).
Attorney violated SCR 3.130-8.1(b), mandating responses to disciplinary demands, by failing to respond to a bar complaint regarding her failure to withdraw from a case or respond to requests for discovery after telling the client she would no longer represent him. Ky. Bar Ass'n v. Perry, 102 S.W.3d 507, 2003 Ky. LEXIS 65 (Ky. 2003).
In consolidated cases, a lawyer was publicly reprimanded where, in the first case, he was paid a bankruptcy retainer, failed to file the petition or timely refund the retainer, and in the second case he was paid a bankruptcy retainer, he filed the petition but he did so improperly, resulting in dismissal, and failed to refund the retainer; the lawyer made no request pursuant to SCR 3.370(8) that the appellate court review the Board of Governor's recommendation, and the appellate court declined to undertake such review, so, pursuant to SCR 3.370(10), the appellate court adopted the recommendation of the board. Ky. Bar Ass'n v. Noble, 118 S.W.3d 586, 2003 Ky. LEXIS 224 (Ky. 2003).
An attorney who failed to inform clients of the attorney's suspension from the practice of law and failed to respond to the disciplinary authority, violated SCR 3.130-1.16(d), 3.130-1.4(a), (b), 3.130-3.4(c), 3.130-8.1(b), and 3.130-5.5(a); therefore, pursuant to SCR 3.370(10), the state Supreme Court adopted the Board of Governors' recommendation that the attorney be suspended for one (1) year to begin at the conclusion of a current suspension. Ky. Bar Ass'n v. Klapheke, 122 S.W.3d 64, 2003 Ky. LEXIS 251 (Ky. 2003).
Attorney was permanently disbarred based in part on her repeated failure to knowingly respond to inquiries from the Kentucky Bar Association regarding the handling of a personal injury action in which the attorney told her client that the cases were proceeding when in fact the action was never filed. Ky. Bar Ass'n v. Roberts-Gibson, 133 S.W.3d 475, 2004 Ky. LEXIS 120 (Ky. 2004).
Where the Kentucky Bar Association unsuccessfully attempted to serve an attorney with charges of professional misconduct at the attorney's Roster address, and the attorney was served through the Secretary of State, the attorney was properly found guilty of failing to respond to a lawful demand for information from a disciplinary authority. Ky. Bar Ass'n v. Templeton, 151 S.W.3d 329, 2004 Ky. LEXIS 322 (Ky. 2004).
Attorney, who did not file a responsive pleading to the charges, was suspended from practicing law in the Commonwealth of Kentucky for failing to respond to a disciplinary authority because the attorney failed to file a responsive pleading after the Kentucky Bar Association commenced two (2) disciplinary proceedings against the attorney, even though the attorney was granted an extension of time to answer the charges in one of the proceedings. Ky. Bar Ass'n v. Hall, 158 S.W.3d 193, 2005 Ky. LEXIS 90 (Ky. 2005).
Attorney was disbarred for mishandling settlement funds that came into her possession (for which she had pleaded guilty when  criminally charged), mishandling 13 clients' affairs, primarily  involving failures to communicate with them, and failure to  respond to bar association's investigation. The attorney's actions were violations of SCR 3.130-1.4 (lack of diligence), 3.130-1.3 (failure to inform a client), 3.130-1.15 (failure to  deliver funds to a client), 3.130-1.16 (failure to notify client  of termination of representation and to protect client's  interest), 3.130-8.1 (failure to respond to a disciplinary  authority), 3.130-8.3 (engaging in conduct involving dishonesty, fraud, deceit or misrepresentation), and 3.130-8.3 (committing a  criminal act reflecting adversely on honesty, trustworthiness or  fitness of attorney). Ky. Bar Ass'n v. Sivalls, 165 S.W.3d 137, 2005 Ky. LEXIS 184 (Ky. 2005)
Court found the attorney failed to respond to a lawful demand for information from a bar association that was investigating a client's charges. The court found the attorney violated SCR 3.130-8.1(b) and  publicly reprimanded him even though his client's underlying charges were determined to be unfounded. Ky. Bar Ass'n v. Beal, 169 S.W.3d 860, 2005 Ky. LEXIS 222 (Ky. 2005).  
 Attorney's letter to the bar association contained false statements regarding pending disciplinary case and enclosed falsified evidence in support of the statements. That was a violation of SCR 3.130-3.3(a), 3.130-8.1(a), and  3.130-8.3(c).Andrews v. Kentucky Bar Ass'n, 169 S.W.3d 862, 2005 Ky. LEXIS 220 (Ky. 2005).
Lawyer was suspended for 60 days for misconduct wherein he accepted representation of a client facing garnishments and liens in a collection action, and while he took some initial action on behalf of his client, he failed to respond to later motions, and judgment was entered against the client in the amount of $13,232. The lawyer also failed to respond to the disciplinary charges against him. Ky. Bar Ass'n v. Beal, 173 S.W.3d 243, 2005 Ky. LEXIS 330 (Ky. 2005).
Because an attorney did not communicate with clients, did not return their funds and property, and did not respond to the state bar association's inquiries, the attorney violated SCR 3.130-1.1, 1.3, 1.4(a), (b), 3.4(c), 8.1(b), 8.3(c), 1.15(b), and  1.16(d), and was suspended from the practice of law for five (5) years. Ky. Bar Ass'n v. Hall, 173 S.W.3d 621, 2005 Ky. LEXIS 337 (Ky. 2005).
Lawyer was suspended for one (1) year for misconduct where, after being retained by a client to represent her in a traffic ticket matter, the lawyer failed to return the client's phone calls, and the client eventually learned from the court clerk that, inter alia, a warrant was issued for her for her failure to appear; the lawyer failed to respond to demands for a refund of her retainer and failed to respond to professional disciplinary charges. Ky. Bar Ass'n v. Beal, 176 S.W.3d 137, 2005 Ky. LEXIS 347 (Ky. 2005).
As the statute of limitations ran on a client's personal injury claim due to his attorney's inaction, and she failed to respond to charges brought by the Kentucky Bar Association, her conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 3.130-8.1(b), and led to a one (1) year suspension from the practice of law. Ky. Bar Ass'n v. Griffith, 186 S.W.3d 739, 2006 Ky. LEXIS 73 (Ky. 2006).
Attorney violated SCR 3.130-1.16(d) and 3.130-8.1(b) because, after accepting a retainer to represent an client regarding anticipated criminal charges, he did not refund the unearned portion of the retainer when charges were not filed, and he did not respond to a bar complaint filed against him regarding this incident. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Attorney violated SCR 3.130-1.4(a) because he did not keep his client reasonably informed about the status of his case, when the attorney was incarcerated three days before the client's murder trial, and could not be contacted by the client's family, and he violated SCR 3.130-8.1(b) because he did not respond to a bar complaint. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Because the client's federal case had been dismissed and the attorney lied to his client about it, and because the attorney had a record of prior disciplinary action, he was suspended from the practice of law for two years, which suspension was to run consecutively to his still-outstanding 18 month suspension. Ky. Bar Ass'n v. McDaniel, 193 S.W.3d 752, 2006 Ky. LEXIS 161 (Ky. 2006).
Lawyer was suspended for 181 days for misconduct where she failed to attempt to collect on a client's default judgment, failed to inform the client that the judgment had been obtained, failed to take any action on a client's appeal after filing a notice of appeal, failed to comply with her client's request to obtain a hearing date in her client's Social Security disability claim, and failed to respond to disciplinary proceedings. Ky. Bar Ass'n v. Herald, 203 S.W.3d 139, 2006 Ky. LEXIS 261 (Ky. 2006).
Lawyer was suspended from practice for 60 days, probated for two years subject to conditions, for misconduct in which the lawyer failed to appear for scheduled court hearings on behalf of two criminal clients, including one scheduled trial date, and the lawyer failed to file a response to the bar complaint. Ky. Bar Ass'n v. Conley, 203 S.W.3d 142, 2006 Ky. LEXIS 263 (Ky. 2006).
Lawyer was disbarred for misconduct in four separate cases in which he took fee payments from clients, performed no work for those clients, failed to return the payments, took and failed to repay a loan from a client, and falsely informed a client that he filed motion on the client's behalf; additionally, the lawyer had an extensive disciplinary history, including a prior period of disbarment. Ky. Bar Ass'n v. Roney, 209 S.W.3d 466, 2006 Ky. LEXIS 333 (Ky. 2006).
When an attorney accepted a client's fee to file for a divorce and told her a divorce had been granted when he never filed a petition, he violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-8.3(c), and he violated SCR 3.130-8.1(b) when he did not respond to a bar association's lawful demand for information; the attorney was permanently disbarred because he had a lengthy history of serious disciplinary violations. Ky. Bar Ass'n v. Geller, 211 S.W.3d 58, 2007 Ky. LEXIS 10 (Ky. 2007).
Lawyer was suspended for 30 days for misconduct in which, among other things, she failed to respond to letter for information from the Office of Bar Counsel. Morton v. Ky. Bar Ass'n, 230 S.W.3d 328, 2007 Ky. LEXIS 158 (Ky. 2007).
Attorney was suspended from the practice of law for a period of thirty (30) days, under SCR 3.380, because, in failing to file her client's divorce petition, not communicating with her client, not refunding the fee to her client for the work she did not do, and not responding to a bar complaint filed against her, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c). Kentucky Bar Ass'n v. Bock, 245 S.W.3d 206, 2008 Ky. LEXIS 29 (Ky. 2008).
Suspension of an attorney pursuant to SCR 3.130-8.1(b) was proper because, although the attorney received the charge through personal service as well as a reminder letter, the attorney did not respond to the allegations. Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 308, 2008 Ky. LEXIS 94 (Ky. 2008).
Attorney was adjudicated guilty of violating SCR 3.130-3.3(a)(2), 3.130-3.4(c), 3.130-5.5(a), and 3.130-8.1(b) and was suspended from the practice of law for three years because while his license was suspended, he represented a client without making his suspension known to the judge in that case, questioned witnesses in court, and argued on behalf of his client; the attorney's conduct during the disciplinary proceeding was unethical, and he had an extensive disciplinary history. Kentucky Bar Ass'n v. Burlew, 250 S.W.3d 310, 2008 Ky. LEXIS 107 (Ky. 2008).
Because an attorney failed to prepare a final decree for entry as ordered and did not respond to the charges against the attorney, the attorney violated SCR 3.130-1.3, 3.130-1.4, and  3.130-8.1(b); because the attorney's misconduct was similar to another action, the attorney's 181-day suspension was to run concurrently with the suspension in the other action. Kentucky Bar Ass'n v. Quesinberry, 260 S.W.3d 786, 2008 Ky. LEXIS 180 (Ky. 2008).
Lawyer was suspended for 30 days because he failed to respond to his client's inquiries about a child support matter in violation of SCR 3.130-1.4(a) and further failed to respond to demands for information about the matter from office of bar counsel in violation of SCR 3.130-8.1(b); the lawyer's prior discipline included a private admonition and a 90-day suspension. Kentucky Bar Ass'n v. O'Brien, 266 S.W.3d 800, 2008 Ky. LEXIS 250 (Ky. 2008).
Because an attorney failed to file two motions for shock probation after a client paid the attorney to do so, and because the attorney failed to respond to the Bar complaint, the attorney was suspended from the practice of law for 61 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Emerson, 275 S.W.3d 183, 2008 Ky. LEXIS 310 (Ky. 2008).
An attorney who left the firm she was working for, did not communicate with a client or refund the client's unearned fee, and failed to supply documents and information to investigators, violated SCR 3.130-1.3, 1.4(a), 1.16(d), and 8.1(b). As she did not contest the proposed sanction of a 30-day suspension, and had previously received a private reprimand for similar misconduct, she was suspended for 30 days. Kentucky Bar Ass'n v. Whitlock, 275 S.W.3d 179, 2008 Ky. LEXIS 311 (Ky. 2008).
Because an attorney failed to respond to a notice requiring the attorney to file either a motion to dismiss or a motion for additional time to file an appellate brief, and because the attorney did not respond to a demand for information from a disciplinary authority by failing to respond to the Bar complaint, the attorney was suspended for a year for violating SCR 3.130-3.4(c) and 3.130-8.1(b). Kentucky Bar Ass'n v. Quesinberry, 275 S.W.3d 177, 2008 Ky. LEXIS 317 (Ky. 2008).
Because an attorney failed to return unearned fees to a client and repeatedly failed to respond to the charges brought by the Kentucky Bar Association, the attorney violated SCR 3.130-1.16(d) and SCR 3.130-8.1(b); accordingly, the attorney was suspended for 181 days and ordered to refund the unearned fees. Kentucky Bar Ass'n v. Emerson, 276 S.W.3d 823, 2009 Ky. LEXIS 1 (Ky. 2009).
Lawyer was suspended for 61 days for violation of, inter alia, SCR 3.130-1.3, 3.130-1.4, and  3.130-8.1(b) because the lawyer was hired by a client to file a suit on the client's behalf, but failed to do so and failed to return any of the client's phone calls; the lawyer also failed to respond to the disciplinary complaint after letters from both the disciplinary clerk and the bar counsel. The lawyer had a previous discipline resulting from his failure to return a client's telephone calls and answer her letter, and his failure to advise the client he was no longer representing her in a divorce case. Kentucky Bar Ass'n v. Leadingham, 281 S.W.3d 284, 2009 Ky. LEXIS 56 (Ky. 2009).
Because an attorney failed to respond to complaints by two bankruptcy clients and the Kentucky Bar Association, the attorney was suspended for 181 days for violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b). Kentucky Bar Ass'n v. Whitlock, 290 S.W.3d 53, 2009 Ky. LEXIS 60 (Ky. 2009).
Attorney violated SCR 3.130-8.1(b) as the attorney failed to respond to the charges brought against the attorney; the attorney was permanently disbarred as the attorney swindled $3,850 from four clients, failed to represent the clients after accepting their money, and was arrested and convicted for attempted manufacturing of methamphetamine. Kentucky Bar Ass'n v. Bierbauer, 282 S.W.3d 318, 2009 Ky. LEXIS 62 (Ky. 2009).
Attorney was permanently disbarred because the attorney violated SCR 3.130-8.1(b) when the attorney did not respond to a bar association's requests for information concerning ethical complaints filed against the attorney. Kentucky Bar Ass'n v. McCartney, 281 S.W.3d 286, 2009 Ky. LEXIS 64 (Ky. 2009).
Because an attorney did not adequately inform a client of the attorney's fee structure, and failed to respond to requests from the Kentucky Bar Association for information regarding the client's ethics charges, pursuant to SCR 3.370(8), the attorney was publicly reprimanded for violating SCR 3.130-1.5(b) and 3.130-8.1(b). Kentucky Bar Ass'n v. Thornton, 279 S.W.3d 516, 2009 Ky. LEXIS 67 (Ky. 2009).
Lawyer was suspended for 181 days because without informing his clients, he abandoned two civil lawsuits filed on behalf of the clients, despite having been paid in advance for his services, the clients were then unable to contact the lawyer, and the lawyer failed to provide an accurate bar roster address, in violation of SCR 3.130-1.3, 1.4(a), 1.16(d), 3.4(c), 8.1(b), and SCR 3.175(1); the lawyer failed to respond to the bar complaints or to the charges. Kentucky Bar Ass'n v. Mathews, 283 S.W.3d 741, 2009 Ky. LEXIS 83 (Ky. 2009).
Attorney was permanently disbarred from the practice of law in Kentucky because the attorney violated SCR 3.130-8.1(b) by failing to respond to a bar complaint after receiving sufficient notification. Ky. Bar Ass'n v. Mathews, 308 S.W.3d 194,  2010 Ky. LEXIS 91 (Ky. 2010).
Because an attorney did not promptly respond to inquiries during a disciplinary investigation as he failed to change his address, he was guilty of violating SCR 3.130-8.1(b) and SCR 3.175(1)(a). Ky. Bar Ass'n v. Robinson, 324 S.W.3d 735,  2010 Ky. LEXIS 274 (Ky. 2010).
Attorney was publicly reprimanded for violating SCR 3.130-3.3(a)(1) and (2), and 3.130-8.1(a) and (b) because he told the court that he was unaware of his client's move to Iowa, he stated that he was attempting to obtain his client's file from his former employer, and he failed to respond to a demand for information from the Kentucky Office of Bar Counsel. Ky. Bar Ass'n v. Rye, 336 S.W.3d 462, 2011 Ky. LEXIS 60 (Ky. 2011).
Attorney was suspended from the practice of law for three years after violations of SCR 3.130-8.1(b), former SCR 3.130-4.4(a), and former SCR 3.130-8.3(b) were found; the attorney filed an illegal lien for an improper purpose and failed to respond to bar complaints and requests for information, and it did not matter that the attorney was not prosecuted for violating KRS 434.155. The recommended sanction was appropriate in light of the attorney's extensive history of prior discipline for serious ethical violations and the seriousness of the charges. Ky. Bar Ass'n v. Glidewell, 348 S.W.3d 759, 2011 Ky. LEXIS 118 (Ky. 2011).
Because an attorney neglected client matters, failed to communicate with a client, and thereafter, failed to respond to court orders and disciplinary inquiries, the attorney violated SCR 3.130-1.1, 130-1.3, 3.130-1.4, 3.130-1.16(d), 3.130-3.4(c), and 3.130-8.1(b); consequently, the attorney was suspended from the practice of law for 30 days. Ky. Bar Ass'n v. Slone, 413 S.W.3d 270, 2011 Ky. LEXIS 181 (Ky. 2011).
Attorney who had been suspended for nonpayment of bar dues and failure to comply with continuing legal education requirements, but who nevertheless represented a Kentucky resident in a case arising out of a Kentucky car accident, violated SCR 3.130-3.4(c); -5.5(a); -5.5(b)(2); and -8.1(b), and was suspended for 61 days. Ky. Bar Ass'n v. Gee, 363 S.W.3d 343, 2012 Ky. LEXIS 32 (Ky. 2012).
In a disciplinary case where the attorney's assistant not only intentionally and dishonestly concealed her communications with clients, but for several years had improperly performed legal services for current clients, former clients and people the attorney never agreed to represent, the attorney admitted violating SCR 3.130-1.3, 3.130-1.4(a) and (b), 3.130-8.1(b), 3.130-5.3(b), 3.130-1.16(a)(2) and (d) by failing to diligently represent his clients, keep them informed, respond to disciplinary authority, ensure the conduct of his staff, properly withdraw from representation, and protect client interests upon termination. Crawford v. Ky. Bar Ass'n, 364 S.W.3d 185, 2012 Ky. LEXIS 48 (Ky. 2012).
Attorney was suspended from the practice of law for 61 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (a)(4), 3.130-1.16(d), and 3.130-8.1(b) by failing to respond to discovery requests, failing to keep his client informed about the status of her case, failing to comply with his client's requests for information, and failing to return his client's file upon termination of representation. Ky. Bar Associaton v. Thornsberry, 365 S.W.3d 559, 2012 Ky. LEXIS 71 (Ky. 2012).
Attorney was suspended from the practice of law for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), and 3.130-8.1(b) because, inter alia, he failed to obtain a final order in a divorce case to distribute to the client portions of her ex-husband's retirement account or other property, and he did not talk to her about the status of her case. Ky. Bar Ass'n v. Zimmerman, 365 S.W.3d 556, 2012 Ky. LEXIS 75 (Ky. 2012).
Given the attorney's failure to maintain client funds and failure to provide any explanation for his actions, in violation of SCR 3.130-1.15(a) and 3.130-8.1(b), the supreme court suspended the attorney from the practice of law in Kentucky for a period of 181 days. Ky. Bar Ass'n v. Cawood, 366 S.W.3d 923, 2012 Ky. LEXIS 91 (Ky. 2012).
Because the attorney continued to practice law after his suspension, he violated SCR 3.130-1.4(a), (b) by failing to respond and inform a client; 3.130-3.4(c) by disobeying an obligation under the rules tribunal; 3.130-5.5(a) by practicing law while suspended; 3.130-5.5(b) by maintaining an office and holding out admission to practice while suspended; 3.130-8.1(b) by failing to respond to a disciplinary action; and 3.175(1)(a) by failing to maintain a current address. Ky. Bar Ass'n v. McDonner, 367 S.W.3d 603, 2012 Ky. LEXIS 92 (Ky. 2012).
Attorney violated SCR 3.130-8.1(b) where she failed to respond the complaint filed against her by the father of a client she was hired to represent in a criminal case and provided no explanation for her failure to respond. Ky. Bar Ass'n v. House, 366 S.W.3d 927, 2012 Ky. LEXIS 94 (Ky. 2012).
Attorney violated the rules of professional conduct where she: (1) failed to timely file a civil action for a client before the applicable statute of limitations lapsed; (2) undertook initial representation of the client in November 2005 without informing him until December 2009 that she could not represent him in Indiana because she was not licensed to practice law in that state; (3) failed to surrender the client's file to his subsequent counsel despite several efforts by counsel to obtain the file; (4) failed to respond to a bar complaint filed by the client's subsequent counsel; and (5) informed the client that she could not continue to represent him in Indiana because “she had used up her quota for cases in that state” when no such quota existed. A 181-day suspension was an appropriate sanction for the violations, but sanctions were not imposed in view of the attorney's permanent disbarment. Ky. Bar Ass'n v. House, 373 S.W.3d 452, 2012 Ky. LEXIS 123 (Ky. 2012).
Attorney was suspended from the practice of law in Kentucky for a period of 181 days, to run consecutively to all suspensions currently imposed, for violations of SCR 3.130-1.4(a)(3), (a)(4), (b), 3.130-1.16(d), and 3.130-8.1(b) for failing to contact the client regarding her case, failing to promptly return her file, and failing to respond to a lawful demand for information. Ky. Bar Associaton v. Thornsberry, 377 S.W.3d 544, 2012 Ky. LEXIS 145 (Ky. 2012).
Attorney was permanently disbarred because he violated SCR 3.130-8.1(b) by failing to respond to the complaint of misconduct, and former SCR 3.130-8.3(b) and current SCR 3.130-8.4(b) by committing criminal acts that reflected adversely on the lawyer's honesty, trustworthiness or fitness as he pled guilty to six felony counts of failing to file state income taxes from 2004 to 2009. Ky. Bar Ass'n v. Marcum, 377 S.W.3d 550, 2012 Ky. LEXIS 150 (Ky. 2012).
Attorney, who was suspended for 60 days, violated SCR 3.130-8.1(b) when he failed to respond to bar counsel's request for information. Ky. Bar Ass'n v. Curtis, 390 S.W.3d 785, 2013 Ky. LEXIS 17 (Ky. 2013).
Attorney admitted that he did not respond to a subpoena duces tecum issued by the Inquiry Commission for files pertaining to his representation of a client; this established a violation of SCR 3.130-8.1(b). Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney admitted that he did not respond to a subpoena duces tecum issued by the Inquiry Commission for files pertaining to his representation of the client; he also failed to respond to the KBA's complaint against him, and this established a violation of a SCR 3.130-8.1(b). Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
Attorney was adjudged guilty of violating SCR 3.130-1.1; 3.130-1.3; 3.130-1.4(a)(3), (a)(4); and 3.130-8.1(b), and suspended him from the practice of law for 30 days for failing to provide competent representation, act with reasonable diligence, keep the client reasonably informed, respond to requests for information, and respond to a bar complaint. Ky. Bar Ass'n v. Holton, 390 S.W.3d 789, 2013 Ky. LEXIS 21 (Ky. 2013).
Attorney violated SCR 3.130-1.4(a); 3.130-1.15(a), (b); 3.130-1.16(d); 3.130-3.4(c); 3.130-8.1(b); and 3.130-8.4(c) for his failure to inform a client of his suspension; for his personal use of a client's funds, for his failure to place the money paid to hire an expert witness into a trust account, and for his failure to deposit advance fee payments into trust accounts; for his failure to promptly return the funds to a client's grandfather and for his inability to provide a full accounting of another client's advance fee payment; for his failure to return funds upon termination of his representation; for his failure to inform the client of his December 10, 2008 suspension; for his failure to respond to the Kentucky Inquiry Commission's complaint; and for engaging in dishonest conduct. Ky. Bar Ass'n v. Palmer, 391 S.W.3d 373, 2013 Ky. LEXIS 25 (Ky. 2013).
Attorney continuing to practice law after a license suspension violated SCR 3.130-5.5(a) regarding regulation of the Kentucky legal profession and the attorney's failure to respond to a disciplinary complaint violated SCR 3.130-8.1(b). Those violations plus the attorney's prior disciplinary infractions warranted a one-year suspension from practicing law in Kentucky. Ky. Bar Ass'n v. Brinker, 397 S.W.3d 398, 2013 Ky. LEXIS 100 (Ky. 2013).
Since neither the attorney nor the bar association appealed the decision that found the attorney had violated the professional conduct rules in trafficking in cocaine, SCR 3.130-8.4(b), and in not responding to a disciplinary complaint, SCR 3.130-8.1(b), and the state supreme court opted not to review it, that decision was adopted relating to all matters, under the authority of SCR 3.370(9). As a result, the attorney was guilty of violating those rules and the recommended one-year law practice suspension was upheld. Ky. Bar Ass'n v. Nisbet, 397 S.W.3d 401, 2013 Ky. LEXIS 101 (Ky. 2013).
Attorney was suspended for 181 days for failing to keep a client informed about the status of the client's matter, to refund the advanced fee that the attorney received from the client, and to respond to the disciplinary authority's lawful demand for information. Ky. Bar Ass'n v. Robertson, 399 S.W.3d 777,  2013 Ky. LEXIS 293 (Ky. 2013).
Consecutive suspension was entered in a case where an attorney violated professional conduct rules by failing to file a personal injury case, making misrepresentations about the status of the case, improperly offering to settle with the client, and failing to respond to the client's bar complaint. Ky. Bar Ass'n v. Keating, 405 S.W.3d 462,  2013 Ky. LEXIS 383 (Ky. 2013).
Negotiated discipline of a 30-day probated suspension was accepted where a previously undisciplined attorney violated professional conduct rules by failing to diligently represent a client, failing to respond to communications, failing to provide copies of pleadings, failing to provide the client's file, failing to provide services within a certain time frame, placing an unearned advance fee payment into a general operating account, failing to timely refund the payment after representation was terminated, and failing to provide the Kentucky Bar Association with information. Mitchner v. Ky. Bar Ass'n, 407 S.W.3d 549,  2013 Ky. LEXIS 384 (Ky. 2013).
Suspended attorney was publicly reprimanded because he failed to respond to the Inquiry Commission's complaint; however, the appearance of his law firm's address on a pleading was insufficient to support a finding that he failed to withdraw from the representation of a client and was practicing law during his suspension. Ky. Bar Ass'n v. Brinker, 415 S.W.3d 92, 2013 Ky. LEXIS 648 (Ky. 2013).
Attorney was permanently disbarred from the practice of law because he violated the rules of professional conduct by pleading guilty to four counts of theft by failure to make required disposition of property, by failing to respond to the Inquiry Commission's charges despite receiving a warning that failure to respond could result in additional charges, and by requesting leave to resign from the state bar association under terms of permanent disbarment. Branham v. Ky. Bar Ass'n, 2014 Ky. LEXIS 221 (April 17, 2014). 
Attorney was suspended for 30 days, probated for two years, because he had been publicly reprimanded in the past and because he failed to answer a charge submitted by the Inquiry Commission, failed to contest the Board of Governors'  conclusions, and offered no defense or argument for why the Supreme Court of Kentucky should not adopt the Board of Governors'  finding of guilt. Rye v. Ky. Bar Ass'n, 436 S.W.3d 202, 2014 Ky. LEXIS 163 (Ky. 2014).
Attorney was conditionally suspended for 30 days, with the suspension probated for two years, because he failed to file an appeal for his clients, even though he advised them on multiple occasions that he had, in fact, filed the appeal, and he never filed an answer to either the Bar Complaint or the Inquiry Commission's Charge. Ky. Bar Ass'n v. Pridemore, 436 S.W.3d 526, 2014 Ky. LEXIS 164 (Ky. 2014).
Attorney was suspended for 61 days because he knowingly disobeyed an obligation to a tribunal and failed to respond to a lawful demand for information from a disciplinary authority. Ky. Bar Ass'n v. Myles, 436 S.W.3d 204, 2014 Ky. LEXIS 165 (Ky. 2014).
Attorney was permanently disbarred from the practice of law because he violated the rules of professional conduct by pleading guilty to four counts of theft by failure to make required disposition of property, by failing to respond to the Inquiry Commission's charges despite receiving a warning that failure to respond could result in additional charges, and by requesting leave to resign from the state bar association under terms of permanent disbarment. Branham v. Ky. Bar Ass'n, 437 S.W.3d 135, 2014 Ky. LEXIS 221 (Ky. 2014).
Attorney was suspended for violating SCR 3.130(5.5)(a) and (8.1)(b) because the attorney let a paralegal finish a deposition and did not answer the Kentucky Bar Association's complaint. Ky. Bar Ass'n v. Edmondson, 493 S.W.3d 835, 2016 Ky. LEXIS 339 (Ky. 2016).
Attorney violated SCR 3.130-8.1(b) because the attorney did not respond to a lawful demand for information from a disciplinary authority investigating complaints against the attorney. Ky. Bar Ass'n v. Pruitt, 527 S.W.3d 808, 2017 Ky. LEXIS 434 (Ky. 2017).
3. Penalty.
Where attorney acknowledged her need to confront her problems and seek professional help, motion was granted for additional three-month suspension, consecutive to prior three-month suspension, in order to terminate four other disciplinary actions against her involving violations of SCR 3.130-1.3, SCR 3.130-1.4, SCR 3.130-8.1, and CR 45.01, plus costs. Munroe v. Kentucky Bar Ass'n, 927 S.W.2d 839, 1996 Ky. LEXIS 70 (Ky. 1996).
Disbarment was appropriate sanction against attorney who was found guilty of four counts of misconduct, including (1) engaging in dishonesty, fraud, deceit and misrepresentation; (2) failure to act with diligence; (3) failure to keep clients informed; and (4) failure to respond to a request for information from a disciplinary authority. Kentucky Bar Ass'n v. Wells, 967 S.W.2d 585, 1998 Ky. LEXIS 54 (Ky. 1998).
A two-year suspension from the practice of law, to run consecutively from a prior suspension, was warranted for violations of SCR 3.130-1.6(a), SCR 3.130-1.9, SCR 3.130-8.1(b), and SCR 3.130-8.3(c). Kentucky Bar Ass'n v. Newcomer, 977 S.W.2d 20, 1998 Ky. LEXIS 132 (Ky. 1998).
An attorney was suspended for 181 days where, inter alia, he failed to respond to a lawful demand for information from the disciplinary authority. Kentucky Bar Ass'n v. Stevenson, 2 S.W.3d 789, 1999 Ky. LEXIS 125 (Ky. 1999).
An attorney was permanently disbarred from the practice of law in the Commonwealth where she had recently been suspended from the practice of law in the Commonwealth for a period of 5 years, the bar association subsequently brought additional charges against her, she failed to file an answer to those charges, and she was found to have violated, inter alia, Rule 8.1 of the Kentucky Rules of Professional Conduct.Kentucky Bar Ass'n v. Losey, 24 S.W.3d 660, 2000 Ky. LEXIS 85 (Ky. 2000).
An attorney was suspended from the practice of law for 30 days on the basis of her violation of, inter alia, SCR 3.130, Rule 8.1, where she failed to file a response to the bar complaint filed by her former client or to make any response to the formal charges levied against her by the Inquiry Commission. Kentucky Bar Ass'n v. Cartee, 53 S.W.3d 69, 2000 Ky. LEXIS 82 (Ky. 2000).
Attorney was suspended from the practice of law for 181 days, as the attorney failed to respond to an inquiry commission's complaint and a subsequent warning letter sent to the attorney by the bar association, and thus, violated SCR 3.130-8.1(b). Ky. Bar Ass'n v. Roberts-Gibson, 97 S.W.3d 450, 2003 Ky. LEXIS 20 (Ky. 2003).
Where a lawyer violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.3(c), 3.130-8.1(b), inter alia, by failing to keep a client informed, advising the client while under suspension, failing to respond to the bar association's complaint, and failing to request a SCR 3.370(8) review of the association's recommendation, pursuant to SCR 3.370(10), the lawyer was suspended for three (3) years to run consecutively to a prior suspension. Ky. Bar Ass'n v. Roberts, 114 S.W.3d 843, 2003 Ky. LEXIS 203 (Ky. 2003).
Attorney, who had been privately admonished twice before, was suspended for 30 days where he engaged in a pattern of neglect and disregard for the interests of his clients, for the orders of the federal court, and for the charges that he violated SCR. 3.130-1.3, 3.130-3.2, 3.130-3.4(c), 3.130-3.4(d), and 3.130-8.1(b), as he failed to respond to discovery requests, which twice resulted in the dismissal of his clients' suit, and he failed to respond to the disciplinary charges against him. Ky. Bar Ass'n v. McDaniel, 170 S.W.3d 400, 2005 Ky. LEXIS 223 (Ky. 2005)
Because an attorney did not diligently and promptly represent clients, did not keep them informed, did not return their funds and documents, and did not  respond to bar complaints, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-1.5(a), and 3.130-8.1(b); therefore, the attorney was suspended for a year. Ky. Bar Ass'n v. Gabbard, 172 S.W.3d 395, 2005 Ky. LEXIS 281 (2005).
Attorney received a three-year suspension, to be served consecutive to an earlier two-year suspension, after being found guilty of violating SCR 3.130-1.3, 3.130-16(d), 3.130-3.2, 3.130-3.4(c), and 3.130-8.1(b), where the attorney failed to prosecute a civil action on behalf of a client, failed to respond to an order that he turn his file over to substitute counsel, failed to respond to discovery in the underlying litigation, and failed to respond to warning letters, complaints, and charges filed by the Kentucky Bar Association Inquiry Commission. Ky. Bar Ass'n v. Geller, 188 S.W.3d 431, 2006 Ky. LEXIS 96 (Ky. 2006).
Lawyer was suspended for 90 days for misconduct in which he was paid $546 by his client to have his criminal record expunged, but failed to do the work, failed refund the money, failed to communicate with his client, and failed to respond to disciplinary authority; also, the lawyer had a prior charge for taking money without performing work. Ky. Bar Ass'n v. O'Brien, 220 S.W.3d 686, 2006 Ky. LEXIS 289 (Ky. 2006).
Attorney was permanently disbarred from the practice of law because the unethical behavior alleged in the charges demonstrated a pattern of misconduct represented by twelve charges of ethical conduct in which the attorney would accept representation of a client, accept an advance payment of fee, fail to perform the agreed upon legal tasks, fail to communicate with the client, and fail either to surrender papers and property to which the client was entitled or to refund any unearned fee. Ky. Bar Ass'n v. Johns, 236 S.W.3d 610, 2007 Ky. LEXIS 201 (Ky. 2007).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Attorney was permanently disbarred from the practice of law because the attorney had violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, 3.130-3.4, 3.130-8.1(d), and 3.130-8.3(c) by failing to act with reasonable diligence in representing his clients, failing to keep the clients reasonably informed about the status of their cases, failing to return the unearned portion of fees, and failing to respond to the bar complaint. Kentucky Bar Ass'n v. Hammond, 245 S.W.3d 199, 2008 Ky. LEXIS 35 (Ky. 2008).
Attorney was permanently disbarred where, while serving as a court-appointed conservator, he misappropriated funds, double-charged the estate, and failed to file timely annual reports in violation of SCR 3.130-3.4, 3.130-8.1(d) and  3.130-8.3; in separate cases the attorney violations SCR 3.130-1.3, 3.130-1.4,  3.130-1.16(d), 3.130-3.2, 3.130-3.4 and 3.130-8.1 for failing to file a report; violated SCR 3.130-1.16(d) by  taking over 7 months to return an unearned fee; violated SCR 3.130-1.15(a) by  depositing real estate closing funds in his operating account; and violated SCR 3.130-8.3(b) by  pleading guilty to a class B misdemeanor for issuing a worthless check. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Where an attorney failed to return his client's phone calls, refused to return an unearned portion of a retainer upon termination of his representation, and had been charged with several criminal counts, including theft by deception, wanton endangerment, and possession of a controlled substance, he was charged with violating SCR 3.130-1.3, -1.4, -3.2, -1.16(d), -3.4(c), -8.1(b) and -8.3(b); thus, the attorney's motion to resign as a member of the Kentucky Bar Association under terms of permanent disbarment was granted. Robey v. Ky. Bar Ass'n, 266 S.W.3d 234, 2008 Ky. LEXIS 255 (Ky. 2008).
Because an attorney failed to file the appropriate briefs or orders requested by the Court of Appeals and failed to respond to a demand for information filed by the Kentucky Bar Association, the attorney was conditionally suspended from the practice of law for violating SCR 3.130-3.4(c) and 3.130-8.1(b). Kentucky Bar Ass'n v. Leadingham, 269 S.W.3d 419, 2008 Ky. LEXIS 280 (Ky. 2008).
When respondent attorney was found guilty of violating SCR 3.130-1.5(c), 3.130-1.16(d), and  3.130-8.1(a) by charging a contingency fee without a prior written agreement, failing to refund an unearned portion of fees to his clients, and making false statements of fact to the Office of Bar Counsel regarding the amount of work performed by his office in representing his clients, the court accepted the recommendation of a 30-day suspension, with restitution and a requirement that respondent attend remedial ethics training, in light of his lack of prior discipline. Kentucky Bar Ass'n v. Womack, 269 S.W.3d 409, 2008 Ky. LEXIS 283 (Ky. 2008).
Attorney was permanently disbarred after the state supreme court adopted under SCR 3.370(10) the decision of the Board of Governors of the Kentucky Bar Association, which found in five separate disciplinary matters that the attorney, who failed to answer any of the charges, had violated: (1) SCR 3.130-1.15(a) by failing to hold property of clients that was in his possession in connection with a representation separate from his own property; (2) SCR 3.130-1.15(b) by failing to promptly deliver to clients any funds or other property that the clients were entitled to receive and, upon request by the clients, not promptly rendering a full accounting regarding such property; (3) SCR 3.130-8.1(a) by knowingly making false statements of material fact; (4) SCR 3.130-8.3(c) by engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation; (5) SCR 3.130-1.4(a) by failing to keep a client reasonably informed; (6) SCR 1.8(a) by engaging in an improper business transaction with a client; (7) SCR 3.130-1.15(c) by failing to keep separate property in which both a client and the attorney had a claim of interest; (8) SCR 1.16(d) by failing to protect a client's interests upon termination of the representation and failing to return an unearned fee; and (9) SCR 3.130-8.1(b) by failing to respond. Ky. Bar Ass'n v. Kersey, 320 S.W.3d 682,  2010 Ky. LEXIS 240 (Ky. 2010).
Court adopted the recommendations of the Board of Governors, and a lawyer was disbarred for violations of, inter alia, SCR 3.130-1.4(a)(4), 3.130-1.4(b), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.4(c), 1.130-3.4(c), 3.130-8.1(b) in three cases because the lawyer had, among other things, improperly represented a client after her suspension and provided the client with ineffective representation, failed to properly dispose of her abandoned files after she was evicted from her office, and had pled guilty to failure to file state income tax returns; the lawyer did not respond to the charges. The lawyer had an extensive list of prior discipline proceedings including three private admonitions and three suspensions. Ky. Bar Ass'n v. Jackson-Rigg, 354 S.W.3d 127, 2011 Ky. LEXIS 150 (Ky. 2011).
Attorney's admitted misconduct in failing to adequately represent the attorney's client, which the attorney conceded violated Kentucky's Rules of Professional Conduct, warranted a public reprimand after the attorney and state bar association negotiated that punishment pursuant to SCR 3.480(2). The record showed that the attorney had violated SCR 3.130-1.3, regarding diligence, SCR 3.130-1.4(a)(4) by failing to promptly respond to the client's requests for information, SCR 3.130-1.16(d) by abandoning the client, not terminating the representation, and not returning any unearned fee, and SCR 3.130-8.1(b) by failing to respond to a bar complaint regarding the alleged inadequate representation. Wides v. Ky. Bar Ass'n, 381 S.W.3d 312, 2012 Ky. LEXIS 181 (Ky. 2012).
Attorney was permanently disbarred because, while suspended, he filed two separate marriage dissolution petitions, appeared in court on behalf of a client, lied to a judge in open court when the attorney's membership status was questioned by the judge, contacted and intimidated an opposing party so that she would agree to a final decree before his client had discharged mutually agreed upon settlement terms, had an extensive disciplinary background, and failed to answer any of the pending charges. Ky. Bar Ass'n v. Burgin, 493 S.W.3d 370, 2016 Ky. LEXIS 338 (Ky. 2016).
Attorney was permanently disbarred because he pleaded guilty to felony manufacturing methamphetamine and failed to respond to the Inquiry Commission's initial investigatory inquiries. Ky. Bar Ass'n v. Howard, 493 S.W.3d 832, 2016 Ky. LEXIS 344 (Ky. 2016).
Attorney was permanently disbarred from the practice of law because he was convicted of participating in an international Ponzi scheme, failed to respond to the allegations made by Bar Counsel, and failed to file a notice with the Supreme Court of Kentucky to review the Board of Governors'  decision. Ky. Bar Ass'n v. Brandon, 498 S.W.3d 392, 2016 Ky. LEXIS 439 (Ky. 2016).
4. Failure to Appear.
Lawyer was permanently disbarred for misconduct in which he failed to disburse funds from a personal injury settlement to his client or to a chiropractor who was owed money by the client, despite promises of such payments given by the lawyer; the lawyer's disciplinary history included a public reprimand and a three year suspension. Finally, after filing his answer to the charges served by the Inquiry Commission, the lawyer failed to respond to any correspondence or proceedings in the matter and failed to appear at the hearing. Ky. Bar Ass'n v. Klapheke, 203 S.W.3d 135, 2006 Ky. LEXIS 262 (Ky. 2006).
Lawyer was suspended for 61 days for misconduct in which the lawyer was retained concerning a property sale, but failed to take any action regarding the sale, failed to communicate with his clients, and did not reply to the clients'  demand for a fee refund; the lawyer had an extensive disciplinary history. The court also considered the lawyer's failure to properly respond to the present charge. Ky. Bar Ass'n v. Hammond, 232 S.W.3d 529, 2007 Ky. LEXIS 186 (Ky. 2007).
Attorney was suspended from the practice of law because the attorney violated SCR 3.130-8.1(b) by 1) failing to answer a bar complaint filed against the attorney; and 2) by failing to provide bar counsel with requested documents related to the attorney's escrow account. Myles v. Ky. Bar Ass'n, 289 S.W.3d 561, 2009 Ky. LEXIS 68 (Ky. 2009).
Lawyer was permanently disbarred for misconduct which demonstrated a pattern in which the lawyer would accept representation, accept an advance payment of a fee, fail to perform the legal duties to bring the cases to a conclusion, fail to communicate with the clients, fail to be truthful with the clients, fail to return unearned fees, and fail to return files; the written findings of the Board of Governors of the Kentucky Bar Association in several consolidated cases showed a vote by the board finding the lawyer guilty of forty separate violations of the Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Smith, 283 S.W.3d 738, 2009 Ky. LEXIS 89 (Ky. 2009).
Attorney who had an extensive prior disciplinary history, who took a retainer from a client in a custody and child support matter and did not act or communicate with the client beyond an initial filing, and who defaulted in three pending disciplinary matters, was suspended from the practice of law for a three-year period; the attorney's actions in the custody and support matter constituted violations of SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, and 3.130-8.1(b). Kentucky Bar Ass'n v. Burlew, 281 S.W.3d 768, 2009 Ky. LEXIS 104 (Ky. 2009).
5. Failure to Disclose Facts to Disciplinary Authority.
Lawyer was disbarred for misconduct in which he was sued for malpractice by a client, was required to report to the Office of Bar Counsel within 10 days of the conclusion of the litigation, whether by settlement or otherwise, and the lawyer failed to file any such report. Ky. Bar Ass'n v. Catron, 229 S.W.3d 910, 2007 Ky. LEXIS 176 (Ky. 2007).
Lawyer was suspended for misconduct in which the lawyer failed to respond to bar complaints in matters arising from two probate cases. Ky. Bar Ass'n v. McCartney, 232 S.W.3d 516, 2007 Ky. LEXIS 187 (Ky. 2007).
Attorney admitted that he did not respond to a subpoena duces tecum issued by the Inquiry Commission for files pertaining to his representation of a client; this established a violation of SCR 3.130-8.1(b). Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
6. Suspension.
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c), and Rule 3.130-8.4(c). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
Attorney admitted that he used money taken from his escrow account containing client funds to pay personal debts and invented a company to cover his misappropriation of client funds; he was charged with, and temporarily suspended from the practice of law and restricted from dealing with client funds for violating SCR 3.130-8.1(a) for making numerous false statements of material fact to the Kentucky Bar Counsel regarding the loan to the company; SCR 3.130-8.1(b) for failing to correct the false information he provided the Bar Counsel; SCR 3.130-8.4(b) for committing the criminal acts of falsely completing the jurat on the three affidavits and misappropriating his client's funds for his own use; and SCR 3.130-8.4(c) for engaging in conduct involving dishonesty, fraud, deceit, and misrepresentation. Inquiry Comm'n v. Orr, 336 S.W.3d 458, 2011 Ky. LEXIS 59 (Ky. 2011).
Attorney's failure to respond to the bar association's charges that the attorney violated Ky. R. Sup. Ct. 3.130-1.3, about acting with reasonable diligence and promptness regarding the client, violated SCR 3.130-1.4(a), about reasonably communicating with the client, and violated SCR 3.130-8.1(b) by failing to respond to the client's bar complaint merited a finding that the attorney was guilty of all three charges. Given the conduct alleged and the attorney's failure to respond warranted the state supreme court's adoption of the bar association's recommendation that the attorney be suspended for 181 days from practicing law in Kentucky. Ky. Bar Ass'n v. Harris, 339 S.W.3d 438, 2011 Ky. LEXIS 66 (Ky. 2011).
Nine-month suspension from the practice of law was imposed where an attorney violated SCR 3.130-1.3, SCR 3.130-1.16(d), SCR 3.130-1.9(a), SCR 3.130-8.1(b), and SCR 3.130-3.4 through her representation of estates and failing to respond to orders and complaints. The recommended sanction was appropriate in light of the attorney's prior discipline. Ky. Bar Ass'n v. Sebastian, 353 S.W.3d 616, 2011 Ky. LEXIS 125 (Ky. 2011).
Because an attorney admitted to violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c), and because the state bar association did not object to the attorney's proposed negotiated sanction, pursuant to SCR 3.480(2), the attorney was suspended for 61 days, with 31 days probated for one year on the condition that the attorney return some unearned fees and attend an ethics program. Sullivan v. Ky. Bar Ass'n, 353 S.W.3d 342, 2011 Ky. LEXIS 157 (Ky. 2011).
Because an attorney failed to file a motion pro hac vice in order to represent a client in Ohio, failed to communicate with the client or the Alternative Dispute Resolution Office, and failed to return the client's file, the attorney was suspended for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (4), 3.130-3.4(c), 3.130-5.5(a), 3.130-1.16(d), 3.130-8.1(a), and 3.130-8.4(c). Ky. Bar Ass'n v. Thornsberry, 354 S.W.3d 526, 2011 Ky. LEXIS 158 (Ky. 2011).
Attorney was suspended from the practice of law for 30 days due to violations of SCR 3.130-1.3, SCR 3.130-1.4(a)(3), SCR 3.130-1.16(d), SCR 3.130-8.1(b), and SCR 3.130-8.4(c) relating to  her failing to return a client's retainer, refusing to respond, and failing to file a custody petition after she stated that she had done so. The attorney also did not respond to Bar Counsel's request for additional information. Ky. Bar Ass'n v. Gevedon, 398 S.W.3d 430, 2013 Ky. LEXIS 240 (Ky. 2013).
Attorney was suspended from the practice of law for 30 days, the sanction was temporarily stayed, and could be conditionally discharged because the attorney failed to act with reasonable diligence in the probate matter, failed to keep the client reasonably informed of the matter, failed to protect the client's interests on the termination of the representation, and lied to the client. Ky. Bar Ass'n v. Roberts, 410 S.W.3d 614, 2013 Ky. LEXIS 466 (Ky. 2013).
Attorney was suspended from the practice of law for 5 years after violating professional conduct rules by committing crimes, disobeying an obligation under the rules, and failing to respond to a lawful demand for information. A trial commissioner's adopted recommendation placed great weight on the mitigating evidence relating to two assault-related convictions and relating to the attorney's alcohol abuse. Ky. Bar Ass'n v. Robinson, 412 S.W.3d 184, 2013 Ky. LEXIS 592 (Ky. 2013).
Respondent, who was suspended from the practice of law for 181 days, had a languid, if not cavalier, attitude with regard to his practice, and respondent exhibited an extremely lackadaisical and disconcerting nature and lack of diligence in the performance of his practice; respondent's pattern of conduct left much to be desired and exhibited a clear violation of the duties owed to his client and the legal profession as a whole. Ky. Bar Ass'n v. Burgin, 448 S.W.3d 256, 2014 Ky. LEXIS 628 (Ky. 2014).
Attorney was suspended from the practice of law in the Commonwealth of Kentucky for 181 days because the attorney violated the rules of professional conduct when he failed to act with reasonable diligence and promptness by failing to file cases for which a client had paid him; when he failed to promptly return the client's phone calls or respond to attempts to contact him in person; when he failed to promptly deliver the funds he obtained from the client's collections; when he failed to return 18 of the client's files once terminated; and when, in both Kentucky Bar Association (KBA) case files currently before the court, he failed to respond to the KBA's lawful demands for information. Ky. Bar Ass'n v. Hopper, 511 S.W.3d 912, 2017 Ky. LEXIS 76 (Ky. 2017).
Attorney was suspended from the practice of law for one year because the attorney failed to advise his clients of his prior suspension; he continued to practice law despite his suspension; he held himself out to the court as being able to practice law while suspended; he paid the clients $ 47,000 in an attempt to foreclose a potential legal malpractice claim; he did not advise the clients that they should seek counsel with regard to the potential malpractice claim; and he failed to respond to all requests for information from the Kentucky Bar Association. Ky. Bar Ass'n v. Poteat, 511 S.W.3d 909, 2017 Ky. LEXIS 75 (Ky. 2017).
Where an attorney moved for suspension from the practice of law, it was determined that the strategies he adopted had been effective and allowed him to practice law because he had not suffered a manic episode since undergoing professional care; the attorney conceded that he failed to comply with the rule, and the attorney and the Kentucky Bar Association agreed on the punishment to be levied. Wibbels v. Ky. Bar Ass'n, 527 S.W.3d 815, 2017 Ky. LEXIS 432 (Ky. 2017).
7. Knowingly Making False Statements.
Attorney was found not guilty of knowingly making false statements of material fact in his response to the bar complaint under SCR 3.130-8.1(a) because, although the attorney acknowledged that the statements were false, he asserted that he composed his response from memory and thought the statements were true at the time he wrote them. Mattingly v. Ky. Bar Ass'n, 364 S.W.3d 171, 2012 Ky. LEXIS 41 (Ky. 2012).
Attorney who participated in settling a class action violated SCR 3.130-8.1(a) because the attorney gave false and misleading responses to the Inquiry Commission's interrogatories. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
Negotiated suspension was entered where an attorney violated professional conduct rules by failing to diligently represent a client, not obtaining a title opinion prior to closing, failing to record a mortgage, failing to keep the client reasonably informed, failing to reply to requests for information, failing to provide the client with information, and misrepresenting the authorization to close. The attorney also failed to provide information, failed to timely tender a proposed order and judgment, failed to appear in court, and provided misleading information to the Kentucky Office of Bar Counsel. Stansbury v. Ky. Bar Ass'n, 405 S.W.3d 470,  2013 Ky. LEXIS 387 (Ky. 2013).
8. Proper.
Attorney was suspended for 181 days because he failed to respond to his clients'  request for information, failed to return the clients'  paperwork, abandoned the clients, failed to properly withdraw from the case upon termination of representation, and failed to respond to a lawful demand for information from an admissions or disciplinary authority. Ky. Bar Ass'n v. Sparks, 498 S.W.3d 389, 2016 Ky. LEXIS 440 (Ky. 2016).
Rule 8.2.  Judicial and legal officials.
Text
(a)  A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or of a candidate for election or appointment to judicial or legal office.
(b)  A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the Code of Judicial Conduct.
Annotations

COMMENT:
[1]  Assessments by lawyers are relied on in evaluating the professional or personal fitness of persons being considered for election or appointment to judicial office and to public legal offices, such as attorney general, prosecuting attorney and public defender. Expressing honest and candid opinions on such matters contributes to improving the administration of justice. Conversely, false statements by a lawyer can unfairly undermine public confidence in the administration of justice.
[2]  When a lawyer seeks judicial office, the lawyer should be bound by applicable limitations on political activity.
[3]  To maintain the fair and independent administration of justice, lawyers are encouraged to continue traditional efforts to defend judges and courts unjustly criticized.
Cited: Ky. Bar Ass'n v. Burlew, 198 S.W.3d 585, 2006 Ky. LEXIS 195 (Ky. 2006).
NOTES TO DECISIONS

 	1. 	False Statement About Judge.
 	2. 	First Amendment rights.
 	3. 	Statements Made Without Inquiring Into Accuracy.
 	4. 	Suspension
1. False Statement About Judge.
Although only a public reprimand was recommended, conduct of attorney in violation of subsection (a) of this Rule which included a statement in court-filed papers referring to judge as a “lying incompetent ass-hole” was not an isolated incident accompanied by regret and thus warranted order suspending attorney from practice of law in Kentucky for six months plus costs. Kentucky Bar Ass'n v. Waller, 929 S.W.2d 181, 1996 Ky. LEXIS 74 (Ky. 1996), cert. denied, 519 U.S. 1111, 117 S. Ct. 949, 136 L. Ed. 2d 837, 1997 U.S. LEXIS 738, 65 U.S.L.W. 3568 (1997).
An attorney would be suspended from the practice of law for two years where he prepared and disseminated a press release accusing a Circuit Judge and two judges of the Court of Appeals of accepting bribes from a utility company in return for ruling against him in a lawsuit which he filed against that company. Kentucky Bar Ass'n v. Prewitt, 4 S.W.3d 142, 1999 Ky. LEXIS 151 (Ky. 1999).
2. First Amendment rights.
Kentucky Bar Association letter warning attorney that his conduct violated SCR 3.130(8.2(a)), and telling him to refrain from similar future conduct violated plaintiff's First Amendment rights because his criticism of a quasi-judicial state legislative ethics commission contained only objectively verifiable facts and protected opinions. Berry v. Schmitt, — F.3d —, 2012 U.S. App. LEXIS 15513 (6th Cir. 2012).
Kentucky Bar Association did not violate the attorney's First Amendment rights with the nature of the disciplinary proceeding and the charges against him alleging a violation of SCR 3.130-8.2(a) because his statements had no articulable facts, his statements were made during judicial proceedings, and were completely inappropriate and unsubstantiated. Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
3. Statements Made Without Inquiring Into Accuracy.
Attorney violated SCR 3.130-8.2(a) by making statements in his federal complainant alleging corruption and bias on the part of a hearing officer without inquiring into their accuracy. Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
4. Suspension
In light of the attorney's prior conduct and his persistent use of inappropriate litigation practices, in which he used hostile, argumentative, and threatening advocacy and fouled court records with distracting overstatements that violated SCR 3.130-3.4(f), 3.130-3.5(c), and  3.130-8.2(a), a 181-day suspension and a review and evaluation by the character and fitness committee before being reinstated to practice under SCR 3.510(1) were  appropriate, Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
Rule 8.3.  Reporting professional misconduct.
Text
(a)  A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the Association's Bar Counsel.
(b)  A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge's fitness for office shall report such violation to the Judicial Conduct Commission.
(c)  A lawyer is not required to report information that is protected by Rule 1.6 or by other law. Further, a lawyer or a judge does not have a duty to report or disclose information that is received in the course of participating in the Kentucky Lawyer Assistance Program or Ethics Hotline.
(d)  A lawyer acting in good faith in the discharge of the lawyer's professional responsibilities required by paragraphs (a) and (b) or when making a voluntary report of other misconduct shall be immune from any action, civil or criminal, and any disciplinary proceeding before the Bar as a result of said report, except for conduct prohibited by Rule 3.4(f).
(e)  As provided in SCR 3.435, a lawyer who is disciplined as a result of a lawyer disciplinary action brought before any authority other than the Association shall report that fact to Bar Counsel.
(f)  As provided in SCR 3.320, a lawyer prosecuting any member of the Association who has been arrested for or who has been charged by way of indictment, information, or complaint with a felony or Class A misdemeanor shall immediately notify Bar Counsel of such event.
(g)  As provided in SCR 3.166(2), a lawyer prosecuting a case against any member of the Association to a plea of guilty, conviction by judge or jury or entry of judgment, shall immediately notify Bar Counsel of such event.
History
(Amended April 16, 2009, effective July 15, 2009; amended January 18, 2012, effective March 1, 2012; amended January 13, 2020, effective March 1, 2020.)
Annotations

COMMENT:
[1]  Self-regulation of the legal profession requires that members of the profession initiate a disciplinary investigation when they know that another lawyer has violated certain minimum standards of behavior as described in the Rule. Lawyers have a similar obligation with respect to judicial misconduct. An apparently isolated violation may indicate a pattern of misconduct that only a disciplinary investigation can uncover. Reporting a violation is especially important where the victim is unlikely to discover the offense.
[2]  If a lawyer were obliged to report every violation of the Rules, the failure to report any violation would itself be a professional offense. Such a requirement exists in many jurisdictions but has proved unenforceable. The Rule limits the reporting obligation to those violations that a self-regulating profession must vigorously endeavor to prevent. A measure of judgment is, therefore, required in complying with the provisions of this Rule. The term “substantial” refers to the seriousness of the possible offense and not the quantum of evidence of which the lawyer is aware. A report should be made to the bar disciplinary agency unless some other agency, such as a peer review agency is more appropriate in the circumstances. Similar considerations apply to the reporting of judicial conduct. Lawyers requiring assistance in determining the need to report a violation may confer with their Supreme Court District Committee member. Pursuant to SCR 3.530(7) a lawyer's communications with a District Committee member are confidential.
[3]  A lawyer who knows that a judge has committed a violation of the Code of Judicial Conduct that raises a substantial question as to the judge's fitness shall, at a minimum, file a report with the Judicial Conduct Commission. The term “substantial” refers to the seriousness of the possible offense.
[4]  The duty to report professional misconduct does not apply to a lawyer retained to represent a lawyer whose professional conduct is in question. Such a situation is governed by the rules applicable to the client-lawyer relationship.
[5]  The duty to report misconduct is an important aspect of self-regulation, and is intended to achieve societal goals. In order to protect a lawyer who makes a report in compliance with the Rule and to encourage a lawyer to make a voluntary report of other acts of misconduct, the Rule provides qualified immunity to the reporting lawyer thereby removing the fear of retaliation by the reported lawyer or judge. The Rule's immunity provision is founded upon a similar rule of immunity provided by SCR 4.300, Canon 3D(3) of the Kentucky Code of Judicial Conduct.
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Rule 8.4.  Misconduct.
Text
It is professional misconduct for a lawyer to:
 	(a)  violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;
 	(b)  commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;
 	(c)  engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
 	(d)  state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or
 	(e)  knowingly assist a judge or judicial officer in conduct that is a violation of applicable Rules of Judicial Conduct or other law.
History
(Adopted July 12, 1989, effective January 1, 1990; amended April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
[1]  Lawyers are subject to discipline when they violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so or do so through the acts of another, as when they request or instruct an agent to do so on the lawyer's behalf. Paragraph (a), however, does not prohibit a lawyer from advising a client concerning action the client is legally entitled to take.
[2]  Many kinds of illegal conduct reflect adversely on fitness to practice law, such as offenses involving fraud and the offense of willful failure to file an income tax return. However, some kinds of offenses carry no such implication. Traditionally, the distinction was drawn in terms of offenses involving “moral turpitude.” That concept can be construed to include offenses concerning some matters of personal morality, such as adultery and comparable offenses, that have no specific connection to fitness for the practice of law. Although a lawyer is personally answerable to the entire criminal law, a lawyer should be professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice. Offenses involving violence, dishonesty, breach of trust, or serious interference with the administration of justice are in that category. A pattern of repeated offenses, even ones of minor significance when considered separately, can indicate indifference to legal obligation.
[3]  A lawyer may refuse to comply with an obligation imposed by law upon a good faith belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith challenge to the validity, scope, meaning or application of the law apply to challenges of legal regulation of the practice of law.
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NOTES TO DECISIONS

 	1. 	Unauthorized Practice of Law.
 	2. 	Circuit Court Order.
 	3. 	Practicing While Suspended.
 	4. 	Conversion of Client Funds.
 	5. 	Dishonesty, Fraud, Deceit or Misrepresentation.
 	6. 	Miscellaneous.
 	7. 	Illegal Conduct.
 	8. 	Charged with Felony.
 	9. 	Criminal Convictions.
 	10. 	Offer of False Evidence.
 	11. 	Failure to File Tax Returns.
 	12. 	Assault Under Extreme Emotional Disturbance.
 	13. 	Controlled Substance Conviction.
 	14. 	Mishandling Client Funds.
 		15. 	—Not Shown.
 	16. 	Misrepresentation of Material Facts.
 	17. 	Misrepresentation of Case Status.
 	18. 	Failure to File Timely Petition.
 	19. 	Suspension.
 		20. 	— Scope.
 		21. 	— Proper.
 	22. 	Resignation.
 	23. 	Disbarment.
 	24. 	Reprimand.
 	25. 	Mitigating Factors.
 	26. 	Charged with Felony.
 	27. 	Failure to Respond to Discovery Requests. 
 	28. 	Nonperformance of Service.
 	29. 	Criminal Conduct.
 	30. 	Neglect.
 	31. 	Limitation of Actions.
 	32. 	Misconduct in Court.
 	33. 	Violation of Code.
 	34. 	Improper Conduct.
 	35. 	Remedy for Violation of Code.
 	36. 	Basis of Improper Conduct.
 	37. 	Conflict of Interest.
 	38. 	Misappropriation of Client's Funds.
 	39. 	Permissible Activities.
 	40. 	Communication with Client.
 	41. 	Failure to Provide Competent Representation.
 	42. 	Failure to Seek Client's Lawful Objective.
1. Unauthorized Practice of Law.
Because the attorney unlawfully altered documents having evidentiary value and engaged in conduct involving dishonesty, he was guilty of violating SCR 3.130-3.4(a) and SCR 3.130-8.4(c); he was also engaging in the unauthorized practice of law in violation of SCR 3.130-5.5(a) and was suspended for 120 days. Ky. Bar Ass'n v. Yocum, 294 S.W.3d 437,  2009 Ky. LEXIS 238 (Ky. 2009).
2. Circuit Court Order.
A protective order from a Circuit Court preventing attorney from being deposed by the Kentucky Bar Association was violative of the Kentucky Supreme Court's exclusive jurisdiction over disciplinary proceedings. Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
3. Practicing While Suspended.
Attorney was suspended from practicing law for 181 days because she accepted the representation of a client while she was suspended from the practice of law and this constituted conduct involving dishonesty, fraud, or misrepresentation in violation of SCR 3.130-8.4(c). Ky. Bar Ass'n v. Glidewell, 297 S.W.3d 564,  2009 Ky. LEXIS 249 (Ky. 2009).
Attorney was voluntarily disbarred under SCR 3.480(3) due to  his federal conviction and significant alcohol abuse. His conduct in exercising fraudulent and illegal control over another's condominium by renting it to others and keeping the rental income after the condominium owner's death violated SCR 3.130(8.4)(c). Snyder  v. Ky. Bar Ass'n, 320 S.W.3d 679,  2010 Ky. LEXIS 238 (Ky. 2010).
Court adopted the recommendations of the Board of Governors, and a lawyer was disbarred for violations of, inter alia, SCR 3.130-1.4(a)(4), 3.130-1.4(b), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.4(c), 1.130-3.4(c), 3.130-8.1(b) in three cases because the lawyer had, among other things, improperly represented a client after her suspension and provided the client with ineffective representation, failed to properly dispose of her abandoned files after she was evicted from her office, and had pled guilty to failure to file state income tax returns; the lawyer did not respond to the charges. The lawyer had an extensive list of prior discipline proceedings including three private admonitions and three suspensions. Ky. Bar Ass'n v. Jackson-Rigg, 354 S.W.3d 127, 2011 Ky. LEXIS 150 (Ky. 2011).
Attorney was permanently disbarred because, inter alia, (1) the attorney practiced law after being notified that the attorney had been suspended, (2) the attorney ran for public office or served as county attorney when committing these acts, (3) the attorney did not accept sole responsibility or express legitimate remorse, and (4) pleading guilty and resigning did not weigh in the attorney's favor, as the attorney pled guilty after learning of a jury tampering investigation, three of five charges were dismissed, and the attorney's resignation was inevitable. Ky. Bar Ass'n v. Maze, 397 S.W.3d 891,  2013 Ky. LEXIS 234 (Ky. 2013).
4. Conversion of Client Funds.
Attorney was permanently disbarred from the practice of law in Kentucky and ordered to pay restitution to a client because the attorney violated SCR 3.130-8.4(c) when the attorney told the client the attorney would fund an annuity for the client but converted the funds to the attorney's own use; the attorney violated SCR 3.130-1.4(a) by failing to respond to the client's request for information. Ky. Bar Ass'n v. Mathews, 308 S.W.3d 194,  2010 Ky. LEXIS 91 (Ky. 2010).
Attorney admitted that he used money taken from his escrow account containing client funds to pay personal debts and invented a company to cover his misappropriation of client funds; he was charged with, and temporarily suspended from the practice of law and restricted from dealing with client funds for violating SCR 3.130-8.1(a) for making numerous false statements of material fact to the Kentucky Bar Counsel regarding the loan to the company; SCR 3.130-8.1(b) for failing to correct the false information he provided the Bar Counsel; SCR 3.130-8.4(b) for committing the criminal acts of falsely completing the jurat on the three affidavits and misappropriating his client's funds for his own use; and SCR 3.130-8.4(c) for engaging in conduct involving dishonesty, fraud, deceit, and misrepresentation. Inquiry Comm'n v. Orr, 336 S.W.3d 458, 2011 Ky. LEXIS 59 (Ky. 2011).
Attorney was permanently disbarred from the practice of law for failing to promptly notify his clients when he received the awards of attorney's fees, by failing to provide to them the funds which they were immediately entitled to receive, and for converting the funds for his own use in violation of SCR 3.130-1.15(a), 3.130-8.4(c) and  former SCR 3.130-1.15(b), 3.130-8.3(c). Friedman v. Ky. Bar Ass'n, 365 S.W.3d 207, 2012 Ky. LEXIS 53 (Ky. 2012).
Because the attorney had written numerous checks from the client's account directly to himself, cashed in the client's life insurance policy, and never accounted for the approximately $1,000,000 he held for the client, the attorney's actions surrounding the mishandling and conversion of the client's funds amounted to violations of SCR 3.130-1.15(b) and former 3.130-8.3(b), (c) for which he was permanently disbarred. Smith v. Ky. Bar Ass'n, 366 S.W.3d 925, 2012 Ky. LEXIS 100 (Ky. 2012).
Attorney pled guilty to converting and diverting approximately $467,000 from a second client's estate; the attorney admitted that his actions in that matter amounted to violations of SCR 3.130-1.4(b), 3.130-5.5(a), and  former 3.130-8.3(b), (c), and he was permanently disbarred. Smith v. Ky. Bar Ass'n, 366 S.W.3d 925, 2012 Ky. LEXIS 100 (Ky. 2012).
Even without a finding of guilt as to a charge of criminal conduct in violation of of violating SCR 3.130-8.3(b) (renumbered to  SCR 3.130-8.4(b) (2009)),  permanent disbarment was an appropriate sanction because an attorney had violated a highly vulnerable ward's trust by appropriating a large sum of money; the attorney's conduct, including failure to file a final settlement after the ward's death, violated SCR 3.130-1.8(a), 3.130-3.4(c), and  3.130-8.3(c) (renumbered to SCR 3.130-8.4(c) (2009)).  Ky. Bar Ass'n v. Edwards, 377 S.W.3d 557, 2012 Ky. LEXIS 146 (Ky. 2012).
5. Dishonesty, Fraud, Deceit or Misrepresentation.
Attorney violated subdivision (c) of this rule where he lied to a client on two (2) separate occasions about whether a complaint had been filed with the court after the client retained him to represent him in a dispute with an automobile dealer. Kentucky Bar Ass'n v. Reed, 798 S.W.2d 955, 1990 Ky. LEXIS 138 (Ky. 1990).
Where attorney, in 1991, solicited and received a check for payment of a maintenance fee on client's patent and then allegedly failed to forward the check to the U.S. Patent Office and in 1992, admittedly failed to file another client's patent application, provided a false patent application number and forged patent rejection documents, attorney was disciplined under SCR 3.130, Rule 1.3 for failure to act with reasonable diligence and under this rule for conduct involving dishonesty, fraud, deceit or misrepresentation and was properly suspended for two (2) years from the practice of law. Steutermann v. Kentucky Bar Ass'n, 889 S.W.2d 778, 1994 Ky. LEXIS 138 (Ky. 1994).
Attorney, who did not observe signature of bond assignment document and affixed seal despite fact his notary commission had expired, was guilty of professional misconduct involving fraud, deceit and misrepresentation requiring public reprimand and payment of costs. Kentucky Bar Ass'n v. Aldering, 929 S.W.2d 190, 1996 Ky. LEXIS 91 (Ky. 1996).
Attorney's inaction in client's workers' compensation and social security claims and preparation of an affidavit containing false information for client to sign were in violation of SCR 3.130-1.3 and 3.130-8.3(c) (now 3.130-8.4(c)) and warranted one year suspension; recommended six-month suspension was insufficient. Kentucky Bar Ass'n v. Clay, 932 S.W.2d 369, 1996 Ky. LEXIS 96 (Ky. 1996).
Attorney's disbarment was warranted after finding violations of SCR 3.130-1.15(a) and (b), SCR 3.130-8.3(b) (now 3.130-8.4(b)) and (c), SCR 3.130-1.1, SCR 3.130-1.4(a) and (b), SCR 3.130-1.16, SCR 3.130-1.3(d), and SCR 3.130-3.4(c) involved in four separate client complaints, each containing multiple counts, of failing to make a disbursement of $1,500 and not providing an accounting of proceeds collected from settlement of dissolution action; convictions of misdemeanor theft, felony theft by deception and felony theft by failure to make required disposition of property; failing to prosecute clients' claim for damages due to vehicular collision; and failing to file bankruptcy petition after being paid fee and failing to notify clients of her suspension from law practice. Kentucky Bar Ass'n v. Watson, 935 S.W.2d 610, 1996 Ky. LEXIS 131 (Ky. 1996).
There was sufficient evidence to find that the defendant engaged in conduct involving dishonesty, fraud, deceit or misrepresentation and consequently breached his fiduciary duty. The defendant committed deceit when he received a letter from the opposing attorney instructing him not to negotiate the draft until the release had been executed and returned, and yet he did so without complying with the instructions. Kentucky Bar Ass'n v. Clay, 937 S.W.2d 188, 1997 Ky. LEXIS 11 (Ky. 1997).
Forgery of endorsement of client on settlement check, made without the client's consent, and the subsequent withholding of part of the resulting proceeds warranted attorney's disbarment. Kentucky Bar Ass'n v. Kirk, 942 S.W.2d 908, 1997 Ky. LEXIS 51 (Ky. 1997).
An attorney's motion to resign from the Kentucky Bar Association for four years was granted, without credit for his temporary suspension period, after he was convicted of the federal offense of making false and fraudulent statements to FBI agents. LeMaster v. Kentucky Bar Ass'n, 956 S.W.2d 208, 1997 Ky. LEXIS 128 (Ky. 1997).
An attorney violated SCR 3.130-8.3(c) (now 3.130-8.4(b)) when he used false names to avoid federal currency transaction reporting requirements in a money laundering scheme and when he appropriated for his own corporation proceeds from the sale of oil wells and gas leases owned by a client. Heist v. Kentucky Bar Ass'n, 951 S.W.2d 326, 1997 Ky. LEXIS 99 (Ky. 1997).
An attorney would be disbarred where, inter alia, he acted with dishonesty, fraud, deceit, or misrepresentation with regard to four different clients. Kentucky Bar Ass'n v. Taylor, 997 S.W.2d 464, 1999 Ky. LEXIS 92 (Ky. 1999).
An attorney violated subsection (c) where he dictated an affidavit in a client's presence, had the client sign blank sheets of paper, and then had the affidavit printed above the client's signature. Kentucky Bar Ass'n v. Reisenfeld, 4 S.W.3d 141, 1999 Ky. LEXIS 145 (Ky. 1999).
Attorney was suspended from the practice of law for 181 days, as the attorney misrepresented the attorney's status as an attorney to a family court and to the attorney's clients, and thus, violated SCR 3.130-8.3(c) (now 8.4(c)). Ky. Bar Ass'n v. Roberts-Gibson, 97 S.W.3d 450, 2003 Ky. LEXIS 20 (Ky. 2003).
Under SCR 3.370(8) an attorney made no request for review of the board's recommendation, so, under SCR 3.370(10), the Supreme Court adopted the board's recommendation, found the attorney violated SCR 3.130-1.3, -1.4(a), -1.4(b), -1.5(a), -1.16(d), 5.5(a), 8.3(c) (now 8.4(c)), involving three (3) clients, and permanently disbarred the attorney. Ky. Bar Ass'n v. Trumbo, 96 S.W.3d 798, 2003 Ky. LEXIS 22 (Ky. 2003).
Attorney was suspended from the practice of law for two (2) years, as he conveyed property even though the attorney knew that the property did not belong to the attorney; the attorney engaged in conduct involving dishonesty, fraud, deceit, and misrepresentation in violation of SCR 3.130-8.3(c). Ky. Bar Ass'n v. Basinger, 96 S.W.3d 796, 2003 Ky. LEXIS 23 (Ky. 2003).
Attorney who pled guilty to impersonating a peace officer, in violation of KRS 519.055, and was automatically suspended from the practice of law, under SCR 3.661(1), sought a two-year suspension, retroactive to the date of her automatic suspension, in light of her successful completion of pre-trial diversion and the dismissal of her criminal case, and her request was granted. Haggard v. Ky. Bar Ass'n, 118 S.W.3d 589, 2003 Ky. LEXIS 223 (Ky. 2003).
Attorney was suspended from the practice of law for two years because she accepted a client, accepted a fee from the client, failed to file a Qualified Domestic Relations Order on behalf of the client, and failed to maintain communications with the client when she was suspended from the practice of law for her failure to comply with her continuing legal education requirements. Kentucky Bar Ass'n v. Roberts-Gibson, 122 S.W.3d 69, 2003 Ky. LEXIS 248 (Ky. 2003).
Where an attorney repeatedly failed to respond to a personal injury client's inquiries and falsely advised the client, the attorney violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 3.130-8.3(c) (now 8.4(c)); as a result, pursuant to SCR 3.370(10), the attorney was suspended from the practice of law for a term of 181 days to begin at the end of the attorney's current suspension for nonpayment of bar dues. Ky. Bar Ass'n v. Geller, 133 S.W.3d 473, 2004 Ky. LEXIS 117 (Ky. 2004).
Where an attorney represented two (2) clients in an improper manner, in that he falsely informed them that he was actively working on their matters when in fact he was not, he failed to communicate with them despite their attempts to contact him, and he falsified documents in one matter, he was found guilty of violating SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 8.3(c) (now 3.130-8.4(b)), and a 120-day suspension was imposed on him. Ky. Bar Ass'n v. Lampe, 183 S.W.3d 171, 2006 Ky. LEXIS 14 (Ky. 2006).
When an attorney admitted that he violated SCR 3.130-8.3(c) (now 8.4(c)) by misrepresenting that a client's case was postponed, by misrepresenting the status of a client's case, by and misrepresenting that he was licensed, his proposal that he be suspended from the practice of law for two years was accepted since the Kentucky Bar Association did not object. Beal v. Ky. Bar Ass'n, 216 S.W.3d 155, 2007 Ky. LEXIS 8 (Ky. 2007).
When an attorney sent a letter to his workers'  compensation clients'  physician demanding a fee from the physician for preserving the physician's right to payment for the physician's treatment of the clients, the evidence did not support an allegation that he violated SCR 3.130-8.3(c) (now 8.4(c)), barring misrepresentation. Howes v. Ky. Bar Ass'n, 214 S.W.3d 319, 2007 Ky. LEXIS 20 (Ky. 2007).
Lawyer was suspended for two years for misconduct where he misrepresented to his client that her case had been postponed twice, that he had appeared in court on her behalf, and that everything had gone well, when in fact, he had not appeared; the lawyer also misrepresented to another client the status of his case by pretending a trial date was set, that mediation dates were scheduled, and a settlement was imminent, and when he misrepresented to the opposing counsel, and to the trial court, that he was licensed to practice law in Kentucky when he had been suspended. Beal v. Ky. Bar Ass'n, 220 S.W.3d 690, 2007 Ky. LEXIS 184 (Ky. 2007).
Lawyer was disbarred for misconduct in four separate cases in which the lawyer was retained to represent clients but provided few or no services, failed to communicate with the clients, failed to respond to the clients, and failed to refund fees; the lawyer had prior disciplinary suspensions. Ky. Bar Ass'n v. Pulliam, 232 S.W.3d 520, 2007 Ky. LEXIS 194 (Ky. 2007).
Lawyer was suspended from practice for 30 days because, among other things, he violated SCR 3.130-3.3(a)(1) in knowingly and falsely representing that he was authorized to practice law by presenting an email and a curriculum vitae  when, in fact, the lawyer had earlier been suspended; the lawyer also violated SCR 3.130-8.3(c) (now 3.130-8.4(b)) because the information in his curriculum vitae  and his email fraudulently and deceitfully misrepresented that he was a lawyer in good standing with the bar association. Ky. Bar Ass'n v. Callihan, 236 S.W.3d 608, 2007 Ky. LEXIS 213 (Ky. 2007).
Because an attorney was disciplined for dishonesty in Ohio and the underlying conduct conclusively established a violation of SCR 3.130-8.3 (now 8.4), he was subject to reciprocal discipline in Kentucky pursuant to SCR 3.435(4). Kentucky Bar Ass'n v. Gottesman, 243 S.W.3d 348, 2008 Ky. LEXIS 4 (Ky. 2008).
Attorney was properly publicly reprimanded as a finding of the Kentucky Personnel Board that the attorney presented false time records to the attorney's former employer was properly accepted by the Inquiry Commission, the Trial Commissioner, and the Board of Governors of the Kentucky Bar Association; the conduct violated SCR 3.130-8.3(c) (now 8.4(c)). Kentucky Bar Ass'n v. Harris, 269 S.W.3d 414, 2008 Ky. LEXIS 293 (Ky. 2008).
Attorney who wrote nine checks totaling $13,000 to himself from an estate and admitted that the attorney did not earn these fees either as executor or as attorney was found to have engaged in conduct involving dishonesty under SCR 3.130-8.4(c). Ky. Bar Ass'n v. Christian, 320 S.W.3d 687,  2010 Ky. LEXIS 234 (Ky. 2010).
Attorney, who suffered from undiagnosed and untreated bipolar disorder at the time of his unethical conduct, was suspended from the practice of law for five years because he violated SCR 3.130-1.4(a) by failing to keep his client informed about the status of his workers'  compensation claim and failing to promptly respond to the client's numerous requests for information about his claim; SCR 3.130-1.15(a) by depositing the client's settlement proceeds into his general account and failing to deposit those funds into an escrow or trust account; SCR 3.130-1.15(b) by failing to promptly deliver the client's portion of the settlement proceeds from the workers'  compensation claim which the client was entitled to receive; and SCR 3.130-8.3(c) (now SCR 3.130-8.4(c)) by engaging in dishonesty, fraud, deceit, or misrepresentation by misleading the client with respect to the status of the settlement proceeds, claiming that the insurance company stopped payment on the settlement proceeds check, and by failing to provide the settlement proceeds to the client in a timely manner. Ky. Bar Ass'n v. Isenberg, 329 S.W.3d 327, 2011 Ky. LEXIS 6 (Ky. 2011).
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) (now 3.130-8.4(b)) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c) (now Rule 3.130-8.4(b)), and Rule 3.130-8.4(c). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
Attorney was suspended from the practice of law for three years after violations of SCR 3.130-8.1(b), former SCR 3.130-4.4(a), and former SCR 3.130-8.3(b) (now 3.130-8.4(b)) were found; the attorney filed an illegal lien for an improper purpose and failed to respond to bar complaints and requests for information, and it did not matter that the attorney was not prosecuted for violating KRS 434.155. The recommended sanction was appropriate in light of the attorney's extensive history of prior discipline for serious ethical violations and the seriousness of the charges. Ky. Bar Ass'n v. Glidewell, 348 S.W.3d 759, 2011 Ky. LEXIS 118 (Ky. 2011).
Attorney who was a circuit court judge and who engaged in ex parte meetings with attorneys who represented plaintiffs in Fen-Phen mass tort litigation before signing orders approving the attorney fees as reasonable and necessary and falsely indicating that he had reviewed an accounting of the settlement funds violated SCR 3.130-8.3(a), which prohibited a lawyer from violating the Rules of Professional Conduct or knowingly assisting another attorney in doing so, and SCR 3.130-8.3(c), which prohibited a lawyer from engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation. He was permanently disbarred from practicing law in the State of Kentucky and was precluded from ever applying for reinstatement. Ky. Bar Ass'n v. Bamberger, 354 S.W.3d 576, 2011 Ky. LEXIS 156 (Ky. 2011).
Attorney violated SCR 3.130-8.4(b) and (c) where by deliberately deceiving the client and his father about the progress of the client's criminal appeal and not informing them of the dismissal of the appeal, she had obtained an additional $10,000 in attorney's fees. Ky. Bar Ass'n v. House, 366 S.W.3d 927, 2012 Ky. LEXIS 94 (Ky. 2012).
Attorney violated the rules of professional conduct where she: (1) failed to timely file a civil action for a client before the applicable statute of limitations lapsed; (2) undertook initial representation of the client in November 2005 without informing him until December 2009 that she could not represent him in Indiana because she was not licensed to practice law in that state; (3) failed to surrender the client's file to his subsequent counsel despite several efforts by counsel to obtain the file; (4) failed to respond to a bar complaint filed by the client's subsequent counsel; and (5) informed the client that she could not continue to represent him in Indiana because “she had used up her quota for cases in that state” when no such quota existed. A 181-day suspension was an appropriate sanction for the violations, but sanctions were not imposed in view of the attorney's permanent disbarment. Ky. Bar Ass'n v. House, 373 S.W.3d 452, 2012 Ky. LEXIS 123 (Ky. 2012).
Partially probated suspension was imposed for an attorney who violated SCR 3.130-1.4(a), SCR 3.130-1.15(a), SCR 3.130-1.16(d), and SCR 3.130-8.4(c) by failing to respond for requests for information, transferring money from an escrow account into an operating account, failing to issue a refund to a client after withdrawing representation, and by giving false information to the client about the refund and who also admitted violations arising from another complaint in an insurance case. The attorney and the Kentucky Bar Association agreed to the imposition of discipline. Brady v. Ky. Bar Ass'n, 377 S.W.3d 546, 2012 Ky. LEXIS 152 (Ky. 2012).
Permanent disbarment pursuant to SCR 3.480(3) was warranted after the attorney filed a verified motion requesting that sanction and acknowledging that the attorney's conduct in misappropriating law firm funds violated SCR 3.130-8.4(c) about engaging in misconduct. The sanction was particularly appropriate in light of the fact that the state bar association did not object to the attorney's request for the imposition of that sanction. Jaffe v. Ky. Bar Ass'n, 381 S.W.3d 315, 2012 Ky. LEXIS 186 (Ky. 2012).
Attorney violated SCR 3.130-1.4(a); 3.130-1.15(a), (b); 3.130-1.16(d); 3.130-3.4(c); 3.130-8.1(b); and 3.130-8.4(c) for his failure to inform a client of his suspension; for his personal use of a client's funds, for his failure to place the money paid to hire an expert witness into a trust account, and for his failure to deposit advance fee payments into trust accounts; for his failure to promptly return the funds to a client's grandfather and for his inability to provide a full accounting of another client's advance fee payment; for his failure to return funds upon termination of his representation; for his failure to inform the client of his December 10, 2008 suspension; for his failure to respond to the Kentucky Inquiry Commission's complaint; and for engaging in dishonest conduct. Ky. Bar Ass'n v. Palmer, 391 S.W.3d 373, 2013 Ky. LEXIS 25 (Ky. 2013).
Attorney was permanently disbarred from the practice of law for violating SCR 3.130-1.4(a), 3.130-1.5(c), 3.130-1.15(a), (b), and former 3.130-8.3(c) (now SCR 3.130-8.4(c)) for treating settlement proceeds as his own, failing to give the client, at her request, any explanation of the settlement proceeds, and paying the client less than he owed her. Ky. Bar Ass'n v. Mayer, 392 S.W.3d 922, 2013 Ky. LEXIS 31 (Ky. 2013).
Attorney who participated in settling a class action violated SCR 3.130-8.4(c) because the attorney knowingly participated in a scheme designed to skim excess fees from unknowing clients. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
Attorney's conduct in retaining funds in an escrow account that belonged to the client and should have been refunded to the client after the client decided not to complete a real estate transaction was a violation of a professional conduct rule, namely, SCR 3.130-8.4(c) that prohibited an attorney from engaging in dishonesty, fraud, deceit, or misrepresentation. Given that misconduct and prior discipline imposed on the attorney, a 60-day suspension from the practice of law in the Commonwealth was warranted. Ky. Bar Ass'n v. Branham, 397 S.W.3d 396, 2013 Ky. LEXIS 103 (Ky. 2013).
Attorney was suspended for 91 days, with 61 days probated, where she violated SCR 3.130-3.3(a)(2) by failing to list $170,000 in filings submitted to a district court in an estate case and only claimed $5,000 in legal fees; the total amount of fees collected was far beyond the 5 % ceiling in KRS 395.150(1). The concealment of the legal fees also violated SCR 3.130-8.4(c). Ky. Bar Ass'n v. Fernandez, 397 S.W.3d 383, 2013 Ky. LEXIS 106 (Ky. 2013).
Because the attorney violated SCR 3.130-8.4(c) by giving a false statement when he replied in the negative to circuit court when asked if he was suspended from the practice of law, he was subject to the sanction of suspension from the practice of law in Kentucky for 30 days. Ky. Bar Ass'n v. Justice, 397 S.W.3d 908, 2013 Ky. LEXIS 237 (Ky. 2013).
Attorney was suspended from the practice of law for 30 days because he told the client's landlord that he would pay him from settlement proceeds once the client's personal injury case settled, the claim was settled around October 29, and the attorney disbursed the funds to his client, did not promptly notify the landlord, and did not deliver any payment to the landlord. Aulenbach v. Ky. Bar Ass'n, 398 S.W.3d 435, 2013 Ky. LEXIS 242 (Ky. 2013).
Attorney committed professional misconduct because a client retained the attorney and paid him to represent her in a divorce proceeding, she signed the petition thinking that the attorney would file the petition that week; he did not. The attorney later informed the client that he had filed her divorce petition, even though he had not. Ky. Bar Ass'n v. Thornsberry, 399 S.W.3d 773,  2013 Ky. LEXIS 295 (Ky. 2013).
Consecutive suspension was entered in a case where an attorney violated professional conduct rules by failing to file a personal injury case, making misrepresentations about the status of the case, improperly offering to settle with the client, and failing to respond to the client's bar complaint. Ky. Bar Ass'n v. Keating, 405 S.W.3d 462,  2013 Ky. LEXIS 383 (Ky. 2013).
Negotiated suspension was entered where an attorney violated professional conduct rules by failing to diligently represent a client, not obtaining a title opinion prior to closing, failing to record a mortgage, failing to keep the client reasonably informed, failing to reply to requests for information, failing to provide the client with information, and misrepresenting the authorization to close. The attorney also failed to provide information, failed to timely tender a proposed order and judgment, failed to appear in court, and provided misleading information to the Kentucky Office of Bar Counsel. Stansbury v. Ky. Bar Ass'n, 405 S.W.3d 470,  2013 Ky. LEXIS 387 (Ky. 2013).
When an attorney did not amend a client's bankruptcy petition upon learning that the client had not previously disclosed the client's ownership and subsequent sale of a corporation, the attorney violated SCR 3.130-8.4(c) because such conduct constituted conduct involving dishonesty, fraud, deceit or misrepresentation. Combs v. Ky. Bar Ass'n, 410 S.W.3d 611,  2013 Ky. LEXIS 467 (Ky. 2013).
Attorney was conditionally suspended for 30 days, with the suspension probated for two years, because he failed to file an appeal for his clients, even though he advised them on multiple occasions that he had, in fact, filed the appeal, and he never filed an answer to either the Bar Complaint or the Inquiry Commission's Charge. Ky. Bar Ass'n v. Pridemore, 436 S.W.3d 526, 2014 Ky. LEXIS 164 (Ky. 2014).
Attorney was suspended for violating SCR 3.130(1.3), (1.4)(a)(2), (1.4)(a)(4), and (8.4)(c) because the attorney (1) did no work on clients'  case, (2) did not respond to the clients'  requests for information, and (3) did not pay the clients for office furnishings the clients provided. Ky. Bar Ass'n v. Edmondson, 493 S.W.3d 835, 2016 Ky. LEXIS 339 (Ky. 2016).
6. Miscellaneous.
Because an attorney failed to file a motion pro hac vice in order to represent a client in Ohio, failed to communicate with the client or the Alternative Dispute Resolution Office, and failed to return the client's file, the attorney was suspended for 30 days for violating SCR 3.130-1.3, 3.130-1.4(a)(3), (4), 3.130-3.4(c), 3.130-5.5(a), 3.130-1.16(d), 3.130-8.1(a), and 3.130-8.4(c). Ky. Bar Ass'n v. Thornsberry, 354 S.W.3d 526, 2011 Ky. LEXIS 158 (Ky. 2011).
7. Illegal Conduct.
Because an attorney's entry of an Alford plea to a theft charge was proof that the attorney engaged in conduct that violated former SCR 3.130-8.3(b) (now 3.130-8.4(b)), pursuant to SCR 3.480(2) the attorney's agreement with the Kentucky Bar Association, the attorney was suspended for 30 days, probated for one year. McKinney v. Ky. Bar Ass'n, 413 S.W.3d 575, 2012 Ky. LEXIS 1 (Ky. 2012).
Based on the attorney's convictions for driving under the influence, third offense, driving on a suspended license, and endangering the welfare of a minor, the attorney admitted to violating SCR 3.130-8.4(b) and agreed to the negotiated sanction of a public reprimand, with conditions. King v. Ky. Bar Ass'n, 377 S.W.3d 541, 2012 Ky. LEXIS 128 (Ky. 2012).
Because a charge in disciplinary proceedings failed to allege a specific crime that an attorney committed, he could not be found guilty of violating SCR 3.130-8.3(b) (renumbered to  SCR 3.130-8.4(b) (2009)).  Ky. Bar Ass'n v. Edwards, 377 S.W.3d 557, 2012 Ky. LEXIS 146 (Ky. 2012).
Attorney was permanently disbarred because he violated SCR 3.130-8.1(b) by failing to respond to the complaint of misconduct, and former SCR 3.130-8.3(b) and current SCR 3.130-8.4(b) by committing criminal acts that reflected adversely on the lawyer's honesty, trustworthiness or fitness as he pled guilty to six felony counts of failing to file state income taxes from 2004 to 2009. Ky. Bar Ass'n v. Marcum, 377 S.W.3d 550, 2012 Ky. LEXIS 150 (Ky. 2012).
Attorney was permanently disbarred because he violated SCR 3.130-3.4(b), 3.130-5.4(a), and  3.130-8.4(a)-(e) by, inter alia, conspiring with the sheriff and paying him to have criminal charges against his clients improperly dismissed or to have lesser charges issued and by paying the sheriff part of the legal fee paid by his clients. Ky. Bar Ass'n v. Reynolds, 378 S.W.3d 310, 2012 Ky. LEXIS 151 (Ky. 2012).
It was appropriate to adopt the recommendation of the Board of Governors that the attorney be suspended from the practice of law for 180 days with 90 days of that suspension probated on several conditions for the attorney's violations of SCR 3.130-8.4(b) and 3.130-8.4(c), rather than imposing the more severe sanction recommended by the Office of Bar Counsel, because it was apparent that the Board believed that requiring the attorney to go through the reinstatement process under SCR 3.510 was not the best way to discipline him or to nudge him toward getting help for his alcohol abuse problem, which had a large role in his misconduct, and the Board's recommendation instead focused on the attorney's treatment. Ky. Bar Ass'n v. Njuguna, 405 S.W.3d 435, 2013 Ky. LEXIS 42 (Ky. 2013).
Since neither the attorney nor the bar association appealed the decision that found the attorney had violated the professional conduct rules in trafficking in cocaine, SCR 3.130-8.4(b), and in not responding to a disciplinary complaint, SCR 3.130-8.1(b), and the state supreme court opted not to review it, that decision was adopted relating to all matters, under the authority of SCR 3.370(9). As a result, the attorney was guilty of violating those rules and the recommended one-year law practice suspension was upheld. Ky. Bar Ass'n v. Nisbet, 397 S.W.3d 401, 2013 Ky. LEXIS 101 (Ky. 2013).
Attorney was permanently disbarred because, inter alia, (1) the attorney pled guilty to buying votes to get the attorney elected to public office and to lying to a federal grand jury, and was involved with jury tampering and interfering with a federal investigation, (2) the attorney ran for public office or served as county attorney when committing these acts, (3) the attorney did not accept sole responsibility or express legitimate remorse, and (4) pleading guilty and resigning did not weigh in the attorney's favor, as the attorney pled guilty after learning of the jury tampering investigation, three of five charges were dismissed, and the attorney's resignation was inevitable. Ky. Bar Ass'n v. Maze, 397 S.W.3d 891,  2013 Ky. LEXIS 234 (Ky. 2013).
Attorney was permanently disbarred because, inter alia, (1) after the attorney learned that the attorney was being investigated for jury tampering, the attorney instructed the attorney's secretary to destroy potentially inculpatory evidence, (2) the attorney ran for public office or served as county attorney when committing these acts, (3) the attorney did not accept sole responsibility or express legitimate remorse, and (4) pleading guilty and resigning did not weigh in the attorney's favor, as the attorney pled guilty after learning of the jury tampering investigation, three of five charges were dismissed, and the attorney's resignation was inevitable. Ky. Bar Ass'n v. Maze, 397 S.W.3d 891,  2013 Ky. LEXIS 234 (Ky. 2013).
Attorney was permanently disbarred from the practice of law because he violated the rules of professional conduct by pleading guilty to four counts of theft by failure to make required disposition of property, by failing to respond to the Inquiry Commission's charges despite receiving a warning that failure to respond could result in additional charges, and by requesting leave to resign from the state bar association under terms of permanent disbarment. Branham v. Ky. Bar Ass'n, 2014 Ky. LEXIS 221 (April 17, 2014). 
Attorney was permanently disbarred from the practice of law because he violated the rules of professional conduct by pleading guilty to four counts of theft by failure to make required disposition of property, by failing to respond to the Inquiry Commission's charges despite receiving a warning that failure to respond could result in additional charges, and by requesting leave to resign from the state bar association under terms of permanent disbarment. Branham v. Ky. Bar Ass'n, 437 S.W.3d 135, 2014 Ky. LEXIS 221 (Ky. 2014).
8. Charged with Felony.
Where attorney-defendant was charged with a felony after issuing to himself and cashing a check in the amount of $1,265.00, drawn on a closed account, attorney-defendant was publicly reprimanded for professional misconduct. Kentucky Bar Ass'n v. Roney, 822 S.W.2d 416, 1992 Ky. LEXIS 2 (Ky. 1992).
Attorney was suspended for 5 years after pleading guilty to manslaughter and possession of a controlled substance, as defendant's actions were criminal acts that reflected adversely on his honesty, trustworthiness, or fitness as an attorney pursuant to SCR 3.130-8.3(b). Ky. Bar Ass'n v. Embry, 152 S.W.3d 869, 2005 Ky. LEXIS 11 (Ky. 2005).
Attorney was suspended from the practice of law for 30 days due to violations of SCR 3.130-1.3, SCR 3.130-1.4(a)(3), SCR 3.130-1.16(d), SCR 3.130-8.1(b), and SCR 3.130-8.4(c) relating to  her failing to return a client's retainer, refusing to respond, and failing to file a custody petition after she stated that she had done so. The attorney also did not respond to Bar Counsel's request for additional information. Ky. Bar Ass'n v. Gevedon, 398 S.W.3d 430, 2013 Ky. LEXIS 240 (Ky. 2013).
9. Criminal Convictions.
Attorney convicted of fourth-degree assault, terroristic threatening, unlawful imprisonment and second-degree wanton endangerment, in conjunction with marital difficulties was properly suspended from practice for nine months for criminal acts reflecting on his honesty, trustworthiness or fitness as a lawyer. Bowling v. Kentucky Bar Ass'n, 971 S.W.2d 294, 1998 Ky. LEXIS 103 (Ky. 1998).
An attorney would be suspended from the practice of law for five (5) years based upon his conviction for felony offenses involving fraud, deceit, and misrepresentation arising from a pyramid investment scheme. Kentucky Bar Ass'n v. Horn, 4 S.W.3d 135, 1999 Ky. LEXIS 141 (Ky. 1999).
Where a lawyer admitted that the lawyer was convicted of federal wiretapping laws in violation of 18 USCS § 371 and that the conviction constituted unethical conduct under SCR 3.130-8.3(b) (now 3.130-8.4(b)), the state Supreme Court suspended the lawyer for two (2) years and required the lawyer to pay all costs associated with the disciplinary proceedings pursuant to SCR 3.450 and to  notify all courts and clients of the suspension pursuant to SCR 3.390. Schechter  v. Ky. Bar Ass'n, 102 S.W.3d 510, 2003 Ky. LEXIS 69 (Ky. 2003).
Lawyer's motion for suspension of three (3) to five years was accepted where he had been convicted of driving under the influence, first-degree possession of a controlled substance while in possession of a firearm, and felony possession of a controlled substance, and where he had used an illegal intoxicating substance during the representation of a client in a criminal matter. Bertram v. Ky. Bar Ass'n, 126 S.W.3d 358, 2004 Ky. LEXIS 37 (Ky. 2004).
Attorney was permanently disbarred under SCR 3.370(10) after bar association found him in violation of SCR 3.130-8.3(c) (now 3.130-8.4(b)) after the attorney was convicted of 18 USCS § 371 conspiracy to defraud a financial institution, one (1) count of 18 USCS § 1344 bank fraud, four (4) counts of 18 USCS § 1014 making false statements, and one (1) count of 18 USCS § 215 bank bribery. Ky. Bar Ass'n v. Matthews, 131 S.W.3d 744, 2004 Ky. LEXIS 84 (Ky. 2004).
Based on an attorney's convictions on drug-related crimes, his request for an order of suspension for a period of two (2) years and six (6) months retroactive to the date of his original temporary suspension was granted, absent objection from the Kentucky State Bar Association. Jones v. Ky. Bar Ass'n, 141 S.W.3d 13, 2004 Ky. LEXIS 177 (Ky. 2004).
Suspended attorney was disbarred for repeatedly abandoning clients with no justification, entering an Alford plea to a theft by deception charge coupled with her admitted breach of fiduciary duties, and practicing law following her suspension. Ky. Bar Ass'n v. Roberts, 141 S.W.3d 366, 2004 Ky. LEXIS 185 (Ky. 2004).
Attorney was permanently disbarred under SCR 3.370(10) after bar association found him in violation of SCR 3.130-8.3(c) after the attorney was convicted of 18 USCS § 371 conspiracy to defraud a financial institution, one count of 18 USCS § 1344 bank fraud, four (4) counts of 18 USCS § 1014 making false statements, and one (1) count of 18 USCS § 215 bank bribery. Ky. Bar Ass'n v. Matthews, 131 S.W.3d 744, 2004 Ky. LEXIS 84 (Ky. 2004).
Attorney's license was suspended for 181 days after he admitted that his four (4) driving under the influence charges constituted a pattern of criminal activity that reflected poorly on his fitness as a lawyer, but the suspension was deferred for three (3) years contingent upon his taking part in a KYLAP program. Aulenbach v. Ky. Bar Ass'n, 151 S.W.3d 330, 2004 Ky. LEXIS 318 (Ky. 2004).
Lawyer was disbarred for misconduct which included conviction of six felonies, including perjury, tampering with evidence, tampering with public records, and three (3) counts of second degree criminal possession of a forged instrument. Ky. Bar Ass'n v. VanMeter, 176 S.W.3d 692, 2005 Ky. LEXIS 349 (Ky. 2005).
Lawyer was suspended for four years and nine months for misconduct relating to charges which led to his Alford guilty plea to one count of first degree perjury; the lawyer had testified that his signature appeared on a will prepared by another attorney when, in fact, that signature and the entire will had been forged by the other attorney. Ky. Bar Ass'n v. Lyon, 181 S.W.3d 554, 2006 Ky. LEXIS 1 (Ky. 2006).
Stipulated discipline of a 61-day suspension and submission to the Kentucky Lawyer Assistance Program (KYLAP) was an appropriate sanction for a lawyer who was arrested on charges arising from his possession of cocaine where the lawyer had no other disciplinary actions, had cooperated with the disciplinary proceedings, and had agreed to KYLAP assistance. Grigsby v. Ky. Bar Ass'n, 181 S.W.3d 40, 2006 Ky. LEXIS 2 (Ky. 2006).
Attorney violated SCR 3.130-8.3(b) and (c) (now 3.130-8.4(b) and (c)) when he was convicted of solicitation to commit theft by unlawful taking over $300, a class A misdemeanor, in connection with a scheme to have an investigator on a criminal case the attorney was handling bill the state for excess fees and pay the attorney the excess. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Attorney violated SCR 3.130-8.3(b) and (c) (now 3.130-8.4(b) and (c))when he arranged to have a crime victim he represented decline to testify in a criminal case, in exchange for the defendant's payment of a certain sum, because this was tampering with a witness or obstruction of justice, and the attorney eventually pled guilty to theft by extortion, a class D felony. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Because an attorney admitted to pleading guilty to possession of marijuana and to attempted possession of a controlled substance, the attorney violated Ky. Sup. Ct. R. 3.130-8.3 (now 3.130-8.4); consequently, the attorney was suspended for 181 days. Ky. Bar Ass'n v. Pulliam, 190 S.W.3d 925, 2006 Ky. LEXIS 129 (Ky. 2006).
In view of the facts and his history, an attorney was suspended for 181 days and ordered to enter into a supervision agreement with the Kentucky Lawyer Assistance Program where he violated SCR 3.130-8.3(b) (now 3.130-8.4(b)), by committing misdemeanor criminal acts, he had a history of substance abuse and misdemeanor criminal charges, he had a prior, extant suspension, and he did not seek review of the disciplinary recommendation. Ky. Bar Ass'n v. Callihan, 193 S.W.3d 743, 2006 Ky. LEXIS 165 (Ky. 2006).
Attorney was suspended from the practice of law for two years for two violations of SCR 3.130-8.3(b) (now 3.130-8.4(b)) because the attorney was convicted of sexual assault of an office employee and of a former client. The attorney's egregious behavior warranted a serious sanction even if the attorney had subsequently been undergoing therapy. Ky. Bar Ass'n v. Martin, 205 S.W.3d 210, 2006 Ky. LEXIS 287 (Ky. 2006).
Attorney was permanently disbarred from the practice of law, since the attorney's conviction of making a false statement as to identity, which involved obtaining a credit card using another party's identity, violated SCR. 3.130-8.3, and the violation was aggravated by the fact that the attorney was working as an assistant county attorney at the time of the crime, and by the attorney's unwillingness to take responsibility for the crime. Ky. Bar Ass'n v. Rice, 229 S.W.3d 903, 2007 Ky. LEXIS 168 (Ky. 2007).
Lawyer's motion to impose an agreed upon sanction of a public reprimand was accepted under circumstances in which the lawyer admitted misconduct in violation of SCR 3.130-8.3(b) (now 3.130-8.4(b)) in driving under the influence of alcohol, carrying three (3) guns, and firing shots into the air in anger following a domestic dispute. Witt v. Ky. Bar Ass'n, 237 S.W.3d 548, 2007 Ky. LEXIS 238 (Ky. 2007).
Lawyer was allowed to resign under the terms of permanent disbarment pursuant to SCR 3.480(3), and was disbarred where the lawyer had fabricated a story about a potential lawsuit against a member of the board of directors of corporations which the lawyer represented in order to receive money from the member and the lawyer pled guilty to theft resulting from the incident, and the lawyer continued to practice law despite having been suspended from practice. Treadway v. Ky. Bar Ass'n, 237 S.W.3d 549, 2007 Ky. LEXIS 247 (Ky. 2007).
Despite an attorney's claim that mitigating evidence called into question his federal attempted extortion conviction, he was permanently disbarred, as he committed the offense while in a position of authority and influence as an elected official, and used that position to extort a large sum of money in exchange for dropping valid charges. Moreover, although the attorney did not have a prior disciplinary record and had a good reputation in the community, such a flagrant abuse of authority and disregard for the law warranted permanent disbarment. Kentucky Bar Ass'n v. Carmichael, 244 S.W.3d 111, 2008 Ky. LEXIS 17 (Ky. 2008).
Lawyer was publicly reprimanded for misconduct in violation of SCR 3.130-8.3(b) (now 3.130-8.4(b)) where he entered an Alford  plea to a charge of indecent exposure in the second degree; the bar association did not object to a reprimand. Mitigating factors supporting a reprimand included the absence of a prior disciplinary record and full and free disclosure to the disciplinary board and a cooperative attitude toward the proceedings. Roberts v. Ky. Bar Ass'n, 245 S.W.3d 207, 2008 Ky. LEXIS 33 (Ky. 2008).
Attorney was permanently disbarred where, while serving as a court-appointed conservator, he misappropriated funds, double-charged the estate, and failed to file timely annual reports in violation of SCR 3.130-3.4, 3.130-8.1(d) and  3.130-8.3 (now 3.130-8.4); in separate cases the attorney violations SCR 3.130-1.3, 3.130-1.4,  3.130-1.16(d), 3.130-3.2, 3.130-3.4 and 3.130-8.1 for failing to file a report; violated SCR 3.130-1.16(d) by  taking over 7 months to return an unearned fee; violated SCR 3.130-1.15(a) by  depositing real estate closing funds in his operating account; and violated SCR 3.130-8.3(b) (now  3.130-8.4(b)) by pleading guilty to a class B misdemeanor for issuing a worthless check. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Attorney violated SCR 3.130-8.3(c) (now 3.130-8.4(c)), inter alia, by deceiving clients into accepting individual settlement amounts devised by a fraudulent method, misrepresenting to the circuit court that clients had agreed to donate a substantial portion of the total settlement received to charity, and misappropriating, or participating in the misappropriation of, clients'  funds and the subsequent cover-up. Ky. Bar Ass'n v. Mills, 318 S.W.3d 89,  2010 Ky. LEXIS 134 (Ky. 2010).
Although the attorney deposited checks into his escrow account, which were payable to certain corporations, then issued checks in those amounts to third parties, not the payees on the checks, because the attorney did not retain any of the funds for himself, and he did not comingle the funds with his personal money, the attorney did not engage in deceptive or fraudulent activity, and he did not violate SCR 3.130-8.3(c) (now 3.130-8.4(c)). Ky. Bar Ass'n v. Dixon, 373 S.W.3d 444, 2012 Ky. LEXIS 129 (Ky. 2012).
Attorney was suspended for four years because he was twice convicted of driving under the influence of alcohol, the parties negotiated a sanction in an effort to resolve the pending disciplinary charge, the attorney's unlawful conduct neither affected his clients nor related to his law practice, and the attorney sought and participated in rehabilitative services. Gordinier v. Ky. Bar Ass'n, 408 S.W.3d 78,  2013 Ky. LEXIS 413 (Ky. 2013).
attorney was permanently disbarred from the practice of law because he was convicted of 27 counts of wire fraud, conspiracy to commit money laundering, money laundering, and securities fraud involving approximately 600 individuals and a total monetary loss of $36,464,060.86. Ky. Bar Ass'n v. Coffman, 494 S.W.3d 493, 2016 Ky. LEXIS 342 (Ky. 2016).
10. Offer of False Evidence.
Where defendant-attorney signed an affidavit stating that trial judge had made a statement regarding the payment of restitution in exchange for probation, there was sufficient evidence to sustain the findings that attorney-defendant knowingly offered false evidence to a tribunal and engaged in conduct involving dishonesty, fraud, deceit, or misrepresentation. Kentucky Bar Ass'n v. Reed, 819 S.W.2d 314, 1991 Ky. LEXIS 172 (Ky. 1991).
Disbarment was proper sanction for attorney convicted of procuring perjured testimony in malpractice action. Craft v. Kentucky Bar Ass'n, 969 S.W.2d 211, 1998 Ky. LEXIS 96 (Ky. 1998).
Because an attorney entered a guilty plea to unsworn falsification to authorities under KRS 523.100 in relation to a bribery case, the attorney's SCR 3.480(2) motion was granted, and the attorney was publicly reprimanded and conditionally suspended for a year for violating SCR 3.130-8.3(b) (now 3.130-8.4(b)). Buehner v. Ky. Bar Ass'n, 271 S.W.3d 531, 2008 Ky. LEXIS 286 (Ky. 2008).
Attorney violated former SCR 3.130-8.3(b), (c) (now SCR 3.130-8.4(b), (c)) by committing the crime of theft by failure to make the required disposition of property ($300 or more) under KRS 514.070 and by failing to make the required disposition of the funds he took from the victim/client and converting the funds to his own use; he was permanently disbarred. Greene v. Ky. Bar Ass'n, 390 S.W.3d 102, 2012 Ky. LEXIS 99 (Ky. 2012).
11. Failure to File Tax Returns.
Where a lawyer was convicted on three (3) counts of failure to file his federal income tax return, disciplinary action against him did not deny him equal protection of the laws. Kentucky Bar Asso. v. Kramer, 555 S.W.2d 245, 1977 Ky. LEXIS 498 (Ky. 1977) (decided under prior rule).
Where a lawyer was convicted on three (3) counts of failure to file federal income tax returns, his conduct was unethical and unprofessional. Kentucky Bar Asso. v. Kramer, 555 S.W.2d 245, 1977 Ky. LEXIS 498 (Ky. 1977) (decided under prior rule).
Attorney pled guilty to three (3) counts of failure to file federal income tax returns; therefore, the Kentucky Bar Association stated no objection in its response to attorney's motion to resign under the terms of a six-month suspension. Johnson v. Kentucky Bar Ass'n, 836 S.W.2d 411, 1992 Ky. LEXIS 117 (Ky. 1992).
Attorney who failed to make federal income tax returns for the years 1985 thru 1988, in violation of 26 USCS § 7203, warranted a six-month suspension. Kentucky Bar Ass'n v. Warren, 849 S.W.2d 540, 1993 Ky. LEXIS 63 (Ky. 1993).
Attorney's conduct, which led to conviction for criminal attempt to fail to pay withholding taxes, warranted finding that attorney committed unethical and unprofessional conduct. Kentucky Bar Ass'n v. Rowland, 962 S.W.2d 875, 1998 Ky. LEXIS 22 (Ky. 1998).
Attorney was ordered permanently disbarred where he failed to pay over $39,000 in employee withholding taxes for several tax periods and was found liable to the Commonwealth of Kentucky Finance and Administration Cabinet in a civil complaint pursuant to KRS 135.050 and KRS 141.310(14). Ky. Bar Ass'n v. McDaniel, 205 S.W.3d 201, 2006 Ky. LEXIS 288 (Ky. 2006).
Attorney was permanently disbarred from the practice of law in Kentucky for his real estate transactions with a client, because despite being paid in full, the attorney failed to satisfy and release the mortgage encumbering the property and instead retained the proceeds for his own personal use, forcing the client to pay additional funds to release the mortgage. Ky. Bar Ass'n v. Schott, 353 S.W.3d 621, 2011 Ky. LEXIS 131 (Ky. 2011).
12. Assault Under Extreme Emotional Disturbance.
Where attorney shot another attorney and a bystander at the county district court building, and then beat other attorney on the head with the gun and threatened a court bailiff, disbarment was warranted. Kentucky Bar Ass'n v. Evans, 843 S.W.2d 320, 1992 Ky. LEXIS 178 (Ky. 1992).
13. Controlled Substance Conviction.
Attorney's controlled substance conviction adversely reflected on his fitness as a lawyer, and amounted to a violation of subsection (b) of this rule; therefore, a one-year suspension was appropriate. Kentucky Bar Ass'n v. Patrick, 842 S.W.2d 868, 1992 Ky. LEXIS 183 (Ky. 1992).
Where attorney pled guilty to a violation of KRS 218A.210, possession of prescription drugs not in a proper container, a Class A misdemeanor and admitted to having developed a drug and alcoholic dependency and where he received a sentence of 90 days, conditionally discharged for two (2) years, attorney received a public reprimand; he was further ordered to submit evidence of contact with Lawyers Helping Lawyers Committee of the Kentucky Bar Association within thirty (30) days of order. Kentucky Bar Ass'n v. White, 865 S.W.2d 302, 1993 Ky. LEXIS 165 (Ky. 1993).
Pursuant to SCR 3.480, attorney was permitted to resign from the Kentucky Bar Association under the terms of a two (2) year suspension due to her plea of guilty to one count of cultivating marijuana, a class A misdemeanor and one count of criminal attempt to obtain a controlled substance by fraud, a class A misdemeanor, violations of this rule. Nunley v. Kentucky Bar Ass'n, 890 S.W.2d 290, 1994 Ky. LEXIS 147 (Ky. 1994).
A judge was charged with violating SCR 3.130-8.3(b) (now 3.130-8.4(b)) and was granted his motion to resign after he promised leniency to a defendant in exchange for illegal drugs, was charged for that offense under 18 USCS § 1951, pled guilty, and was automatically temporarily suspended under SCR 3.166. Huffman v. Kentucky Bar Ass'n, 954 S.W.2d 321, 1997 Ky. LEXIS 131 (Ky. 1997).
Because an attorney pleaded guilty to first-degree possession of cocaine, possession of a prescription not in the original container, and possession of drug paraphernalia, the attorney violated SCR. 3.130-8.3(b) (now 3.130-8.4(b)); therefore, the attorney was suspended for three (3) years, retroactive to the date of the attorney's temporary suspension. Sawyer v. Ky. Bar Ass'n, 225 S.W.3d 394, 2007 Ky. LEXIS 134 (Ky. 2007).
14. Mishandling Client Funds.
Attorney was permitted to resign from the Kentucky Bar Association under terms of disbarment where attorney engaged in numerous and egregious instances of unethical and unprofessional conduct including the mishandling of client funds. Doan v. Kentucky Bar Ass'n, 842 S.W.2d 869, 1992 Ky. LEXIS 194 (Ky. 1992).
Where attorney spent, borrowed without authorization, used, mishandled, misappropriated or otherwise stole $2,000 from her client and where attorney failed to keep client's settlement money separate, disbarment was warranted. Kentucky Bar Ass'n v. Watson, 875 S.W.2d 96, 1994 Ky. LEXIS 50 (Ky. 1994).
Because an attorney did not communicate with clients, did not return their funds and property, and did not respond to the state bar association's inquiries, the attorney violated SCR 3.130-1.1, 1.3, 1.4(a), (b), 3.4(c), 8.1(b), 8.3(c) (now 8.4(c)), 1.15(b), and  1.16(d), and was suspended from the practice of law for five (5) years. Ky. Bar Ass'n v. Hall, 173 S.W.3d 621, 2005 Ky. LEXIS 337 (Ky. 2005).
Attorney violated SCR 3.130-1.15(b) and 3.130-8.3(c) (now 3.130-8.4(b)) because, after an incarcerated client paid him a sum to reserve a bed in a treatment facility, but a motion to refer the client to the facility was denied, the attorney did not return the money the client had paid to reserve the bed. Ky. Bar Ass'n v. Rylee, 188 S.W.3d 433, 2006 Ky. LEXIS 99 (Ky. 2006).
Lawyer was permanently disbarred for misconduct in which he failed to disburse funds from a personal injury settlement to his client or to a chiropractor who was owed money by the client, despite promises of such payments given by the lawyer; the lawyer's disciplinary history included a public reprimand and a three year suspension. Finally, after filing his answer to the charges served by the Inquiry Commission, the lawyer failed to respond to any correspondence or proceedings in the matter and failed to appear at the hearing. Ky. Bar Ass'n v. Klapheke, 203 S.W.3d 135, 2006 Ky. LEXIS 262 (Ky. 2006).
Attorney was suspended from the practice of law for five years where, after negotiating settlements for a client, the attorney cashed a series of checks and retained the proceeds instead of depositing them in the client's settlement account; the attorney engaged in conduct involving dishonesty, fraud, deceit, or misrepresentation. Kentucky Bar Ass'n v. Hawkins, 260 S.W.3d 337, 2008 Ky. LEXIS 64 (Ky. 2008).
Attorney was reciprocally suspended because he committed serious ethical violations relating to his gross mishandling and misappropriation of client funds in Ohio, his misconduct violated the Kentucky rules of professional conduct, which were substantially comparable to the Ohio ethical rules that he violated, and there were no grounds to find a lack of jurisdiction or fraud in bringing the disciplinary action on behalf of the Ohio authorities. Ky. Bar Ass'n v. Leksan, 2014 Ky. LEXIS 101 (March 20, 2014).
15. —Not Shown.
Attorney's 30-day suspension from the practice of law was proper. However, he did not violate SCR 3.130-8.3(b) (now 3.130-8.4(b)); the evidence supported the attorney's defense that any funds used to pay an employee out of the state account was for work performed on the estate. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
Attorney's 30-day suspension from the practice of law was proper. However, he did not violate SCR 3.130-8.3(c) (now 3.130-8.4(b)); Bar Counsel failed to show that the payment to an employee was not for work done for the estate or that the transfer was not a product of miscommunication and deficient office policies rather than for disreputable purposes. Ky. Bar Ass'n v. Greene, 386 S.W.3d 717, 2012 Ky. LEXIS 192 (Ky. 2012).
16. Misrepresentation of Material Facts.
Where attorney sought to gain unfair advantage for her client and herself by engaging in ex parte communication with the circuit judge, where attorney made false certification of service and misrepresented a material fact before the court, attorney's conduct warranted a suspension from the practice of law for a period of six (6) months. Kentucky Bar Ass'n v. Davis, 847 S.W.2d 57, 1993 Ky. LEXIS 20 (Ky. 1993).
Attorney's failure to file clients' bankruptcy petitions in a timely manner, failure to keep clients reasonably informed and to comply with reasonable requests for information, failure to attend the first meeting of creditors, knowing and intentional failure to amend pleadings as required by the bankruptcy court and knowing and material misrepresentations to the bankruptcy court warranted a one year suspension from the practice of law. Kentucky Bar Ass'n v. Goodrich, 851 S.W.2d 479, 1993 Ky. LEXIS 67 (Ky. 1993).
An attorney was suspended for 59 days where he failed to reveal to the bankruptcy court that an agreement between himself and his former spouse only provided for a partial release and not a full release of a judgment lien against his property. Kentucky Bar Ass'n v. Collins, 2 S.W.3d 102, 1999 Ky. LEXIS 121 (Ky. 1999).
Because an attorney failed to list a lawsuit and social security benefits on a client's bankruptcy petition and misrepresented himself as the bankruptcy trustee's counsel, the attorney violated SCR 3.130-3.3(a)(1), (20) and  SCR 3.130-8.3(a), (c) (now 3.130-8.4(a), (c)); therefore, the attorney was publicly reprimanded. Ky. Bar Ass'n v. Watts, 190 S.W.3d 922, 2006 Ky. LEXIS 124 (Ky. 2006).
An attorney's license to practice law was suspended when the attorney (1) suggested that a client purchase certain property without telling the client that the attorney also represented the seller in the transaction; (2) entered into an investment partnership with the client, during which the attorney failed to invest a portion of the client's money as directed by the client; (3) omitted or misrepresented relevant information to the client; (4) did not notify another client of hearing dates or the entry of a summary judgment; and (5) failed to advise the second client that the attorney changed the office location. Hensley v. Ky. Bar Ass'n, 222 S.W.3d 232, 2007 Ky. LEXIS 116 (Ky. 2007).
17. Misrepresentation of Case Status.
Attorney acted in an unprofessional manner by misrepresenting the case status to his clients, and for such unprofessional conduct he was publicly reprimanded. Adams v. Kentucky Bar Ass'n, 877 S.W.2d 609, 1994 Ky. LEXIS 56 (Ky. 1994).
Attorney with multiple violations was suspended from the practice of law for two (2) years where attorney violated subsection (c) by accepting a fee from the client, having agreed to undertake the representation, and thereafter, having misled the client into the belief that he was a party to a pending divorce case, when in fact, the attorney had not filed. Kentucky Bar Ass'n v. Trumbo, 17 S.W.3d 856, 2000 Ky. LEXIS 1 (Ky. 2000).
An attorney violated the rule through “passive misrepresentation” when he failed to inform his clients of the dismissal of their appeal and through “actual misrepresentation” when he subsequently represented that he would file a new cause of action. Kentucky Bar Ass'n v. Zimmerman, 11 S.W.3d 47, 2000 Ky. LEXIS 11 (Ky. 2000).
Attorney was permanently disbarred based in part on her repeated misrepresentations to a personal injury client that the client's case had been filed and was proceeding normally when in fact, the case was never filed and the statute of limitations had expired. Ky. Bar Ass'n v. Roberts-Gibson, 133 S.W.3d 475, 2004 Ky. LEXIS 120 (Ky. 2004).
Upon an attorney's admission that he: (1) violated SCR 3.130-1.3 and 3.4 by failing to timely file an appellate brief and to properly and timely respond to the multiple show cause orders; (2) violated SCR 3.130-1.4(a) by failing to notify his client that her appeal was dismissed, failing to provide copies of court orders, and failing to respond to his client's requests for information regarding the status of the appeal; and, (3) violated SCR 3.130-8.3(c) (now 3.130-8.4(c)) by misrepresenting to his client that her appeal was pending after it was dismissed, and by misrepresenting to the Court of Appeals that he would provide certification that his client was served with copies of orders, his request for a public reprimand was granted after the court considered that the attorney did not have a prior disciplinary record, he made a full and free disclosure to the disciplinary board, had a cooperative attitude toward the disciplinary proceedings, and fully refunded any fees paid to his client. Moloney v. Ky. Bar Ass'n, 152 S.W.3d 866, 2005 Ky. LEXIS 18 (Ky. 2005).
Because the client's federal case had been dismissed and the attorney lied to his client about it, and because the attorney had a record of prior disciplinary action, he was suspended from the practice of law for two years, which suspension was to run consecutively to his still-outstanding 18 month suspension. Ky. Bar Ass'n v. McDaniel, 193 S.W.3d 752, 2006 Ky. LEXIS 161 (Ky. 2006).
Lawyer was disbarred for misconduct in four separate cases in which he took fee payments from clients, performed no work for those clients, failed to return the payments, took and failed to repay a loan from a client, and falsely informed a client that he filed motion on the client's behalf; additionally, the lawyer had an extensive disciplinary history, including a prior period of disbarment. Ky. Bar Ass'n v. Roney, 209 S.W.3d 466, 2006 Ky. LEXIS 333 (Ky. 2006).
Lawyer's motion for order permanently disbarring him was granted because, in four separate matters, the lawyer misled his clients as to status of their case, prepared a document for the clients to sign that released him from all liability, was indicted for perjury relating to his testimony about his representation of a second client, gave a third client incorrect advice, and was held in contempt for his failure to pay sanctions arising from his filing of an incoherent and frivolous appeal; the misconduct violated, among other provisions, SCR 3.130-1.8(h), 3.1, 3.4(c), 8.3(c) (now 8.4(c)). Radolovich v. Ky. Bar Ass'n, 282 S.W.3d 327, 2009 Ky. LEXIS 79 (Ky. 2009).
18. Failure to File Timely Petition.
Attorney's failure to timely file a petition for relief in bankruptcy for which he was employed warranted a public reprimand. Kentucky Bar Ass'n v. Reeves, 851 S.W.2d 478, 1993 Ky. LEXIS 69 (Ky. 1993).
Where an attorney failed to respond to court orders concerning his failure to file papers in a timely manner, and also failed to respond to charges alleging professional misconduct, a default finding of guilt and a one year suspension from the practice of law was appropriate. Kentucky Bar Ass'n v. Newcomer, 960 S.W.2d 464, 1998 Ky. LEXIS 3 (Ky. 1998).
19. Suspension.
Board of Governor's recommended 1-year suspension from practice of law was adopted by Supreme Court of Kentucky where attorney was found guilty of two counts of violating SCR 3.130-1.3 (failing to  act with diligence and promptness in representation), 3.130-8.3 (now 3.130-8.4) (misrepresenting he would file clients' lawsuits), 3.130-1.16(d) (failing to return fee for services never rendered), and 3.130-1.4(a) (failing to inform clients) and failed to answer or defend charges within the time allowed by SCR 3.200. Kentucky  Bar Ass'n v. Walker, 922 S.W.2d 10, 1996 Ky. LEXIS 55 (Ky. 1996).
A two-year suspension from the practice of law, to run consecutively from a prior suspension, was warranted for violations of SCR 3.130-1.6(a), 3.130-1.9, 3.130-8.1(b), and 3.130-8.3(c) (now 3.130-8.4(c)). Kentucky Bar Ass'n v. Newcomer, 977 S.W.2d 20, 1998 Ky. LEXIS 132 (Ky. 1998).
An attorney would be suspended for 30 days where he deceived a client regarding the status and ultimate resolution of her case and did not take steps to inform her of the truth until his deception was being uncovered by the client. Kentucky Bar Ass'n v. Jarrett, 997 S.W.2d 456, 1999 Ky. LEXIS 49 (Ky. 1999).
Because the attorney admitted that renting property and making loans to a client and his subsequent involvement in litigation against the client, as well as his alcohol abuse, violated various Rules of Professional Conduct, his motion for suspension, probated over two (2) years was granted with conditions. Pulliam v. Ky. Bar Ass'n, 84 S.W.3d 455, 2002 Ky. LEXIS 178 (Ky. 2002).
Where a lawyer violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.3(c) (now 3.130-8.4(c)), 3.130-8.1(b), inter alia, by failing to keep a client informed, advising the client while under suspension, failing to respond to the bar association's complaint, and failing to request a SCR 3.370(8) review of the association's recommendation, pursuant to SCR 3.370(10), the lawyer was suspended for three (3) years to run consecutively to a prior suspension. Ky. Bar Ass'n v. Roberts, 114 S.W.3d 843, 2003 Ky. LEXIS 203 (Ky. 2003).
Attorney's request for a 181-day suspension for his violation of SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), 3.130-3.4(c), and 3.130-8.3(b) (now 3.130-8.4(b)) during the handling of two civil matters, was granted. The attorney's bouts of acute depression during the time he was handling the matters was a mitigating factor in light of the fact that the attorney sought and obtained treatment for his depression, and further, prior Kentucky case law supported the sanction requested. Ky. Bar Ass'n v. Williams, 188 S.W.3d 437, 2006 Ky. LEXIS 98 (Ky. 2006).
Because a felony mail fraud conviction entered against an attorney amounted to an offense which put in issue whether the attorney had the moral fitness to continue to practice law under SCR 3.165(1)(c), that attorney was temporarily suspended from the practice of law. Inquiry Comm'n v. Combs, 250 S.W.3d 319, 2008 Ky. LEXIS 97 (Ky. 2008).
Order resolving the two pending disciplinary proceedings against an attorney by suspending his license to practice law in the Commonwealth for one year, with 181 days to be served and the remainder probated for two years upon the condition that the attorney participate in a lawyer assistance program and attend remedial ethics education, was accepted by the court where the attorney failed to return calls and failed to return a retainer, was found to have violated SCR 3.130-1.16(d), 3.130-1.4(a) and (b), 3.130-1.3, 3.130-1.15(b), and 3.130-8.3(c) (now 3.130-8.4(c)), in regard to the representation of two clients. Coorssen v. Ky. Bar Ass'n, 266 S.W.3d 237, 2008 Ky. LEXIS 253 (Ky. 2008).
Because an attorney admitted to violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c) (now 3.130-8.4 (c)), and because the state bar association did not object to the attorney's proposed negotiated sanction, pursuant to SCR 3.480(2), the attorney was suspended for 61 days, with 31 days probated for one year on the condition that the attorney return some unearned fees and attend an ethics program. Sullivan v. Ky. Bar Ass'n, 353 S.W.3d 342, 2011 Ky. LEXIS 157 (Ky. 2011).
20. — Scope.
Suspension from the practice of law necessarily included suspension from the practice of law in disciplined attorney's official capacity as County Attorney. Kentucky Bar Ass'n v. Warren, 849 S.W.2d 540, 1993 Ky. LEXIS 63 (Ky. 1993).
21. — Proper.
Where attorney was convicted of second-degree wanton endangerment, fourth-degree assault and operating a motor vehicle under the influence of intoxicants, a public reprimand and a six-month suspension from the practice of law subject to a two-year probationary period was warranted. Kentucky Bar Ass'n v. Rankin, 862 S.W.2d 894, 1993 Ky. LEXIS 119 (Ky. 1993).
Where attorney committed a second offense of operating a motor vehicle on a DUI suspended license, was in possession of less than eight ounces of marijuana and drug paraphernalia, a two-year suspension from the practice of law was warranted. Kentucky Bar Ass'n v. Prichard, 862 S.W.2d 896, 1993 Ky. LEXIS 118 (Ky. 1993).
Where attorney failed to abide by the objectives set out by the client concerning litigation and failed to file suit promptly on his behalf, where attorney failed to maintain communications with client so as to keep him reasonably informed of the status of the matter, where attorney failed to surrender to client items which had evidentiary value, and where attorney lied to client concerning the pendency of a matter, a two-year suspension from the practice of law was warranted. Kentucky Bar Ass'n v. Combs, 875 S.W.2d 101, 1994 Ky. LEXIS 39 (Ky. 1994).
Where a pattern of conduct which included neglect, failure to communicate with clients, and misrepresentation had been established, a six-month suspension from the practice of law was warranted. Kentucky Bar Ass'n v. Frazer, 883 S.W.2d 878, 1994 Ky. LEXIS 100 (Ky. 1994).
Where attorney made a false statement of material fact to Court of Appeals in her “show cause statement” filed with the court in violation of SCR 3.130, Rule 3.3(a) and subsection (c) of this rule, failed to act with reasonable diligence and promptness in representing a client and failed to make a reasonable effort to expedite litigation consistent with the interest of her client in violation of 3.130, Rule 1.3 and 1.130, Rule 3.2 and failed to provide competent representation to her client in violation of SCR 3.130, Rule 1.1, she was properly suspended by the Kentucky Bar Association from the practice of law. Kentucky Bar Ass'n v. Terrell, 891 S.W.2d 403, 1995 Ky. LEXIS 5 (Ky. 1995).
Where attorney failed to respond to discovery requests and court imposed deadlines in violation of SCR 3.130, Rule 1.3, falsely informed a client that a deposition was taken in her case, in violation of this rule, and failed to inform a client of dismissal of her action in violation of SCR 3.130, Rule 1.4, his motion for an order suspending his license for a period of 60 days consecutive to a suspension already in effect was granted. Frazer v. Kentucky Bar Ass'n, 896 S.W.2d 607, 1995 Ky. LEXIS 50 (Ky. 1995).
A six-month suspension from law practice with two-year probation based on conditions was warranted for an attorney who pled guilty to DUI and other charges following a first offense and to DUI following a second offense committed some nine (9) months after the first. Kentucky Bar Ass'n v. Dunn, 965 S.W.2d 158, 1998 Ky. LEXIS 39 (Ky. 1998).
An attorney was suspended for 90 days where, inter alia, he untruthfully advised his clients that various court dates had been set but continued, in order to deceive his clients into believing that he was pressing forward with their case when, in fact, he was doing nothing. Kentucky Bar Ass'n v. Stevenson, 999 S.W.2d 714, 1999 Ky. LEXIS 122 (Ky. 1999).
An attorney was suspended for six months where, inter alia, he falsely informed his client that a civil complaint had been filed when it had not, provided his client with a copy of the purported complaint with a file number from an unrelated case, provided his client with a release and settlement agreement when it had never been filed, and led his client to believe that the case had been settled. Kentucky Bar Ass'n v. James, 2 S.W.3d 787, 1999 Ky. LEXIS 130 (Ky. 1999).
An attorney was suspended for 181 days where, inter alia, he misled his client in regard to the status of her claim. Kentucky Bar Ass'n v. Stevenson, 2 S.W.3d 789, 1999 Ky. LEXIS 125 (Ky. 1999).
Where an attorney was hired to represent a bankruptcy client and kept a retainer fee without ever filing the case, and failed to answer the bar complaint issued against him, the court accepted recommendations from the State Bar to sanction the attorney with a two (2) year suspension, consecutive to any other suspensions ordered in proceedings filed and pending against him. Ky. Bar Ass'n v. Geller, 141 S.W.3d 365, 2004 Ky. LEXIS 175 (Ky. 2004).
Attorney's motion for consensual discipline, under SCR 3.480(2), was granted, and he was suspended from the practice of law in the State of Kentucky for a period of 30 days, under SCR 3.380, because he did not inform a client of the insufficient service of process on the other party in her case, nor inform her of the dismissal of her case until he told her, without explanation, that they had lost the case. Kaplan v. Ky. Bar Ass'n, 201 S.W.3d 494, 2006 Ky. LEXIS 240 (Ky. 2006).
Based on an attorney's demonstrated pattern of disturbingly unprofessional conduct, both as a judge and as an attorney, and the attorney's violation of SCR 3.130-5.5(a), 3.130-3.3(a)(1) and (2), 3.130-8.3(c) (now 3.130-8.4(c)), and 3.130-8.1(b), the attorney was suspended from the practice of law for five years. Ky. Bar Ass'n v. Woods, 208 S.W.3d 243, 2006 Ky. LEXIS 335 (Ky. 2006).
Lawyer was suspended for 30 days for misconduct in which, among other things, although the lawyer was suspended after agreeing to represent at client in a divorce proceeding, the lawyer failed to inform the client that she had been suspended; further, the lawyer held herself out as a practicing attorney after she had been suspended. Morton v. Ky. Bar Ass'n, 230 S.W.3d 328, 2007 Ky. LEXIS 158 (Ky. 2007).
Attorney's motion for a court to impose a two-year suspension of his law license upon him to resolve a charge filed by the Kentucky Bar Association was granted. Due to the bankruptcy court's determination that the attorney did not properly represent the trustee, the attorney admitted that his conduct fell below that required and that he was guilty of violating SCR 3.130-1.4(a); Rule 3.130-8.3(c) when he engaged in conduct involving dishonesty and deceit by claiming to represent a party that he did not actually represent; Rule 3.130-1.3, Rule 3.130-1.5(a) and (c), Rule 3.130-3.3(a)(1), (2), and (3); Rule 3.130-3.4(c), Rule 3.130-3.5(c), Rule 3.130-5.5(a), Rule 3.130-8.1(b), Rule 3.130-8.3(c), and Rule 3.130-8.4(c) (now Rule 3.130-8.4(c)). Hardin v. Ky. Bar Ass'n, 334 S.W.3d 101, 2011 Ky. LEXIS 22 (Ky. 2011).
Imposition of a negotiated sanction of a 30-day suspension from the attorney's ability to practice law, probated with conditions for six months, was appropriate because the attorney admitted that he violated SCR 3.130-1.3, 3.130-1.4(a) and (b), 3.130-3.4(c), and 3.130-8.3(c) (now 3.130-8.4(c)), and the Kentucky Bar Association had no objection to the motion. Gardner v. Ky. Bar Ass'n, 365 S.W.3d 925, 2012 Ky. LEXIS 78 (Ky. 2012).
Attorney's suspension from the practice of law was proper because he acted improperly in turning over files to and communicating with an attorney pursuing a derivative action. The attorney committed multiple acts of misconduct spread out over three different bar complaints and charges and while two of the charges stemmed from the same general transaction, that misconduct persisted over several years, and included breaches of confidentiality, filing unauthorized lawsuits, making threats, failing to withdraw from representation when he had been discharged, and failing to make disclosures to a tribunal. Ky. Bar Ass'n v. Hines, 399 S.W.3d 750,  2013 Ky. LEXIS 303 (Ky. 2013).
Attorney was suspended from the practice of law for 5 years after violating professional conduct rules by committing crimes, disobeying an obligation under the rules, and failing to respond to a lawful demand for information. A trial commissioner's adopted recommendation placed great weight on the mitigating evidence relating to two assault-related convictions and relating to the attorney's alcohol abuse. Ky. Bar Ass'n v. Robinson, 412 S.W.3d 184, 2013 Ky. LEXIS 592 (Ky. 2013).
Proposed negotiated sanction between an attorney and the Kentucky Bar Association was accepted and the attorney was suspended for 30 days subject to the condition that he complete the Ethics and Professional Enhancement Program within one year because he admitted that he failed to act with reasonable diligence and promptness in his representation of a client, failed to keep the client reasonably informed about the status of her case, failed to expedite the client's litigation consistent with her best interests, and was dishonest with the client by misrepresenting the actual status of her case. O'Malley v. Ky. Bar Ass'n, 482 S.W.3d 782, 2016 Ky. LEXIS 113 (Ky. 2016).
Attorney was suspended for 181 days because he failed to immediately return a client's funds upon request, allowed a non-attorney to access his escrow account and transfer a portion of the client's funds to a third party, falsely told the client's manager that the funds were secure even though a portion of the funds had already been transferred to another company, falsely told him that the escrow account could not be accessed temporarily due to an audit when, in fact, there was no audit, and falsely told him that the funds were “tied up” due to a pending lawsuit in Texas when, in fact, there actually was no such lawsuit. Thompson v. Ky. Bar Ass'n, 494 S.W.3d 488, 2016 Ky. LEXIS 337 (Ky. 2016).
Attorney was suspended for one year, with 61 days to serve and the remainder probated for one year because he entered into a business transaction and acquired a monetary interest adverse to his clients, told his clients that he would repay the loan, but attempted to have it discharged in bankruptcy instead, failed to deliver his clients'  funds and to promptly account for them, failed to return the clients'  papers and property, and failed to refund any unearned portion of their fee when they terminated his representation. Ky. Bar Ass'n v. Moore, 498 S.W.3d 786, 2016 Ky. LEXIS 438 (Ky. 2016).
Attorney's license to practice law was retroactively suspended for a period of four years and six months because he admitted that he failed to keep a client reasonably informed and promptly complied with reasonable requests for information, failed to keep the client's property in a separate bank account, failed to promptly deliver to the client funds or property she was entitled to receive, and committed criminal acts that reflected adversely on the lawyer's honesty, trustworthiness, or fitness as a lawyer, and engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation. Wade v. Ky. Bar Ass'n, 498 S.W.3d 783, 2016 Ky. LEXIS 441 (Ky. 2016).
Attorney was suspended from the practice of law for one year because the attorney failed to advise his clients of his prior suspension; he continued to practice law despite his suspension; he held himself out to the court as being able to practice law while suspended; he paid the clients $ 47,000 in an attempt to foreclose a potential legal malpractice claim; he did not advise the clients that they should seek counsel with regard to the potential malpractice claim; and he failed to respond to all requests for information from the Kentucky Bar Association. Ky. Bar Ass'n v. Poteat, 511 S.W.3d 909, 2017 Ky. LEXIS 75 (Ky. 2017).
Where an attorney moved for suspension from the practice of law, it was determined that the strategies he adopted had been effective and allowed him to practice law because he had not suffered a manic episode since undergoing professional care; the attorney conceded that he failed to comply with the rule, and the attorney and the Kentucky Bar Association agreed on the punishment to be levied. Wibbels v. Ky. Bar Ass'n, 527 S.W.3d 815, 2017 Ky. LEXIS 432 (Ky. 2017).
22. Resignation.
Attorney's resignation of license to practice law under terms of disbarment was proper, where attorney was convicted of mail fraud, misappropriation of funds, and conspiracy. Wake v. Kentucky Bar Ass'n, 860 S.W.2d 295, 1993 Ky. LEXIS 107 (Ky. 1993).
Motion of attorney to resign from the bar under terms of disbarment with additional conditions and terms was granted where attorney made serious misrepresentation of settlement proceeds, forged clients' signatures on settlement drafts and documents, negotiated settlements without his clients' knowledge or consent, failed to make required disposition of property over $100, misappropriated funds belonging to client by entering into a settlement agreement for $20,000 without her knowledge or consent and was indicted for the felony offenses of theft, fraud, and forgery. Kentucky Bar Ass'n v. Siegwald, 864 S.W.2d 300, 1993 Ky. LEXIS 141 (Ky. 1993).
Where attorney charged excessive fees, misappropriated client funds, and engaged in conduct involving dishonesty, fraud and deceit, attorney's motion to resign from the Kentucky Bar Association under terms of disbarment, be granted. Veal v. Kentucky Bar Ass'n, 867 S.W.2d 190, 1993 Ky. LEXIS 175 (Ky. 1993).
Attorney's motion to resign from the Kentucky Bar Association and to surrender his license to practice law in the Commonwealth of Kentucky was granted where attorney entered a plea of guilty to conspiracy to impede and impair the Federal Election Commission, to theft of government property, and to obstruction of justice. Hubbard v. Kentucky Bar Ass'n, 878 S.W.2d 13, 1994 Ky. LEXIS 68 (Ky. 1994).
Where attorney admitted his guilt in connection with criminal charges which arose from a scheme to illegally and fraudulently apply for, receive, and use credit cards, attorney's motion to resign from the Kentucky Bar Association and to surrender his license to practice law in the Commonwealth of Kentucky was granted. Kelley v. Kentucky Bar Ass'n, 883 S.W.2d 492, 1994 Ky. LEXIS 90 (Ky. 1994).
Where attorney pled guilty to conspiracy for knowingly making or causing others to make false statements to a federal agency, bank fraud, and filing of false statements in financial disclosures, the attorney's motion to resign under the terms of his disbarment was granted. Perkins v. Kentucky Bar Ass'n, 895 S.W.2d 1, 1995 Ky. LEXIS 36 (Ky. 1995).
The court granted an attorney's motion to resign from the Kentucky Bar Association following the attorney's conviction of seven (7) counts of corruption of a minor in violation of Ohio criminal law, for which he had been charged with professional misconduct in violation of SCR 3.130-8.3(b) (now 3.130-8.4(c)); the attorney agreed to delay seeking reinstatement, even if eligible, during his probation for a criminal offense. His disbarment became effective with the order, in denial of his request for an effective date of April 20, 1995. Pansiera v. Kentucky Bar Ass'n, 959 S.W.2d 96, 1998 Ky. LEXIS 4 (Ky. 1998).
An attorney would be allowed to resign under terms of disbarment where he acknowledged 13 pending disciplinary matters involving numerous violations of SCR 3.130, Rules 1.1, 1.3, 1.4(a) and 8.3(b) (now 8.4(c)). Broadway v. Kentucky Bar Ass'n, 997 S.W.2d 467, 1999 Ky. LEXIS 91 (Ky. 1999).
Where attorney admitted to (1) not advising his clients, plaintiffs in a class action suit, of the settlement amount and not complying with SCR 3.130-1.8(g); (2) violating SCR 3.130-1.15 by not holding their property in a separate account; (3) paying himself more than he was owed under his contingent fee contracts with them; and (4) not advising them he had asked the trial court to place some settlement funds in a charity in which he participated as a paid director, based on the seriousness of this misconduct, his motion to withdraw his membership form the Kentucky Bar under terms of permanent disbarment was granted. Gallion v. Ky. Bar Ass'n, 266 S.W.3d 802, 2008 Ky. LEXIS 252 (Ky. 2008).
23. Disbarment.
Where attorney failed to provide client requested information on client's child support obligation, failed to advise client of contempt proceedings, and misrepresented to the court that client was notified and failed to respond to the contempt proceedings, attorney's conduct warranted disbarment. Kentucky Bar Ass'n v. Carraco, 870 S.W.2d 791, 1994 Ky. LEXIS 19 (Ky. 1994).
Admission of criminal conduct and plea of guilty by attorney to misappropriation of funds received in his official capacity as Master Commissioner of county was of such a nature to put in issue his fitness to continue to practice and brings the legal profession into disrepute and justified his disbarment. Polk v. Kentucky Bar Ass'n, 885 S.W.2d 691, 1994 Ky. LEXIS 113 (Ky. 1994).
Where an attorney pleads guilty to fourth-degree assault, he is guilty of violating this rule, thus he is unfit to continue practicing law. Kentucky Bar Ass'n v. McKinney, 900 S.W.2d 605, 1995 Ky. LEXIS 81 (Ky. 1995).
The admission of the criminal conduct underlying attorney's indictment for theft was of such a nature as to put in issue his fitness to continue to practice law and bring the legal profession into disrepute, thus motion to resign his license under terms of disbarment was acceptable. Ragland v. Kentucky Bar Ass'n, 900 S.W.2d 614, 1995 Ky. LEXIS 86 (Ky. 1995).
Attorney was disbarred under subdivisions (b) and (c) of this Rule pursuant to charge that he became intimate with a client under the age of 18, provided her with unlawful drugs, and had sex with her. Kentucky Bar Ass'n v. Brown, 906 S.W.2d 360, 1995 Ky. LEXIS 103 (Ky. 1995).
Where attorney pled guilty to two felony offenses in federal court, falsely represented to accident reconstruction experts, who were owed for services rendered in personal injury action, that a civil action was still pending when it had, in fact, been settled, and negligently represented clients in a divorce proceeding, a bankruptcy action and a libel suit, attorney was properly ordered to resign from the Kentucky Bar Association under terms of disbarment. Starnes v. Kentucky Bar Ass'n, 924 S.W.2d 498, 1996 Ky. LEXIS 57 (Ky. 1996).
Disbarment was appropriate sanction against attorney who was found guilty of four counts of misconduct, including (1) engaging in dishonesty, fraud, deceit and misrepresentation; (2) failure to act with diligence; (3) failure to keep clients informed; and (4) failure to respond to a request for information from a disciplinary authority. Kentucky Bar Ass'n v. Wells, 967 S.W.2d 585, 1998 Ky. LEXIS 54 (Ky. 1998).
Attorney's conduct in failing to keep clients' funds separate from his own funds, resulting in escrow account overdrafts, and in engaging in dishonesty in an attempt to hide his conduct warranted disbarment from the practice of law. Kentucky Bar Ass'n v. Collins, 971 S.W.2d 291, 1998 Ky. LEXIS 105 (Ky. 1998).
Disbarment was warranted for attorney's violations of SCR 3.130-1.3 and 3.130-1.4(a) (failing to act with reasonable diligence and promptness and failing to keep client informed), SCR 3.130-1.15(b) (failing to  deliver funds to client), SCR 3.130-3.4(c) (disobeying  rules of a tribunal), and SCR 3.130-8.3(c) (now  3.130-8.4(c)) (engaging in dishonest conduct). Kentucky Bar Ass'n v. Keesee, 973 S.W.2d 842, 1998 Ky. LEXIS 112 (Ky. 1998).
Disbarment for a period of five years was warranted for attorney who pleaded guilty in federal court to knowing possession of materials containing visual depictions of minors engaging in sexually explicit conduct. Wagers v. Kentucky Bar Ass'n, 973 S.W.2d 845, 1998 Ky. LEXIS 107 (Ky. 1998).
An attorney would be disbarred where he violated subsection (b) of the rule, as shown by his plea of guilty to three (3) counts of theft by deception. Thomas v. Kentucky Bar Ass'n, 997 S.W.2d 462, 1999 Ky. LEXIS 106 (Ky. 1999).
An attorney was permanently disbarred from the practice of law in the Commonwealth where she had recently been suspended from the practice of law in the Commonwealth for a period of 5 years, the bar association subsequently brought additional charges against her, she failed to file an answer to those charges, and she was found to have violated, inter alia, Rule 8.3 (now 8.4) of the Kentucky Rules of Professional Conduct.Kentucky Bar Ass'n v. Losey, 24 S.W.3d 660, 2000 Ky. LEXIS 85 (Ky. 2000).
Lawyer was disbarred for misconduct which included misappropriation of bond money posted by a client's mother, lack of diligence in handling legal matters for clients, lack of adequate communication with clients, and failure to refund unearned fees; also, while the lawyer was served with the charges, he failed to file answers. Ky. Bar Ass'n v. Vescio, 198 S.W.3d 139, 2006 Ky. LEXIS 111 (Ky. 2006).
When an attorney accepted a client's fee to file for a divorce and told her a divorce had been granted when he never filed a petition, he violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-8.3(c) (now 3.130-8.4(c)), and he violated SCR 3.130-8.1(b) when he did not respond to a bar association's lawful demand for information; the attorney was permanently disbarred because he had a lengthy history of serious disciplinary violations. Ky. Bar Ass'n v. Geller, 211 S.W.3d 58, 2007 Ky. LEXIS 10 (Ky. 2007).
Attorney was disbarred where the attorney was convicted of conspiracy to commit the crime of money laundering in federal court, which violated SCR 3.130-8.3 (now 3.130-8.4), as the conviction reflected adversely on his honesty, trustworthiness, or fitness as a lawyer, and disbarment was not a disproportionate sanction. Ky. Bar Ass'n v. Rorrer, 222 S.W.3d 223, 2007 Ky. LEXIS 112 (Ky. 2007).
Lawyer was disbarred for misconduct in which his firm received a commission based on the premiums for two title insurance policies bought by his client in connection with a purchase transaction, but these commissions were not disclosed to the client; further, without the client's approval or consent, a $100,000,000 owner's policy was bought as part of the transaction. Ky. Bar Ass'n v. Catron, 229 S.W.3d 910, 2007 Ky. LEXIS 176 (Ky. 2007).
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b) (now 8.4(b)), and 3.130-8.3(c) (now 8.4(c)); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Attorney was permanently disbarred from the practice of law because the attorney had violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, 3.130-3.4, 3.130-8.1(d), and 3.130-8.3(c) (now 8.4(c)) by failing to act with reasonable diligence in representing his clients, failing to keep the clients reasonably informed about the status of their cases, failing to return the unearned portion of fees, and failing to respond to the bar complaint. Kentucky Bar Ass'n v. Hammond, 245 S.W.3d 199, 2008 Ky. LEXIS 35 (Ky. 2008).
Where an attorney failed to return his client's phone calls, refused to return an unearned portion of a retainer upon termination of his representation, and had been charged with several criminal counts, including theft by deception, wanton endangerment, and possession of a controlled substance, he was charged with violating SCR 3.130-1.3, -1.4, -3.2, -1.16(d), -3.4(c), -8.1(b) and -8.3(b) (now -8.4(b)); thus, the attorney's motion to resign as a member of the Kentucky Bar Association under terms of permanent disbarment was granted. Robey v. Ky. Bar Ass'n, 266 S.W.3d 234, 2008 Ky. LEXIS 255 (Ky. 2008).
Lawyer was permanently disbarred for misconduct which demonstrated a pattern in which the lawyer would accept representation, accept an advance payment of a fee, fail to perform the legal duties to bring the cases to a conclusion, fail to communicate with the clients, fail to be truthful with the clients, fail to return unearned fees, and fail to return files; the written findings of the Board of Governors of the Kentucky Bar Association in several consolidated cases showed a vote by the board finding the lawyer guilty of forty separate violations of the Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Smith, 283 S.W.3d 738, 2009 Ky. LEXIS 89 (Ky. 2009).
Attorney was permanently disbarred after the state supreme court adopted under SCR 3.370(10) the decision of the Board of Governors of the Kentucky Bar Association, which found in five separate disciplinary matters that the attorney, who failed to answer any of the charges, had violated: (1) SCR 3.130-1.15(a) by failing to hold property of clients that was in his possession in connection with a representation separate from his own property; (2) SCR 3.130-1.15(b) by failing to promptly deliver to clients any funds or other property that the clients were entitled to receive and, upon request by the clients, not promptly rendering a full accounting regarding such property; (3) SCR 3.130-8.1(a) by knowingly making false statements of material fact; (4) SCR 3.130-8.3(c) by engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation; (5) SCR 3.130-1.4(a) by failing to keep a client reasonably informed; (6) SCR 1.8(a) by engaging in an improper business transaction with a client; (7) SCR 3.130-1.15(c) by failing to keep separate property in which both a client and the attorney had a claim of interest; (8) SCR 1.16(d) by failing to protect a client's interests upon termination of the representation and failing to return an unearned fee; and (9) SCR 3.130-8.1(b) by failing to respond. Ky. Bar Ass'n v. Kersey, 320 S.W.3d 682,  2010 Ky. LEXIS 240 (Ky. 2010).
Even though a young attorney might have been led astray by more experienced counsel, he was permanently disbarred for violations of SCR 3.130-1.4(b), SCR 3.130-1.8(g), SCR 3.130-2.1, SCR 3.130-5.2(a), SCR 3.130-8.3(a) (now 3.130-8.4(a)), and SCR 3.130-8.3(c) (now 3.130-8.4(c)) relating to a class action settlement; it took no technical expertise or experience in the settling of class action lawsuits, or any sophisticated understanding of the rules of ethics, to know that the attorney's course of conduct, which involved personally and directly deceiving clients, was wrong. That the attorney engaged in these activities at the direction of his employer did not permit the supreme court to overlook the serious deficiency in character revealed by the facts of this case, and the Kentucky Supreme Court did not elect to review the decision of the Board of Governors of the Kentucky Bar Association under SCR 3.370(8). Ky. Bar Ass'n v. Helmers, 353 S.W.3d 599, 2011 Ky. LEXIS 126 (Ky. 2011).
Attorney's motion to resign was granted because the attorney's misconduct deserved permanent disbarment as a sanction where the attorney pleaded guilty to stealing Veteran's benefits from one client, retained a portion of another client's personal injury benefits, converted the benefits to his own use, and failed to provide a court-ordered accounting. Gilfedder v. Ky. Bar Ass'n, 399 S.W.3d 779,  2013 Ky. LEXIS 299 (Ky. 2013).
Attorney was permanently disbarred because, while suspended, he filed two separate marriage dissolution petitions, appeared in court on behalf of a client, lied to a judge in open court when the attorney's membership status was questioned by the judge, contacted and intimidated an opposing party so that she would agree to a final decree before his client had discharged mutually agreed upon settlement terms, had an extensive disciplinary background, and failed to answer any of the pending charges. Ky. Bar Ass'n v. Burgin, 493 S.W.3d 370, 2016 Ky. LEXIS 338 (Ky. 2016).
Attorney was permanently disbarred because he pleaded guilty to felony manufacturing methamphetamine and failed to respond to the Inquiry Commission's initial investigatory inquiries. Ky. Bar Ass'n v. Howard, 493 S.W.3d 832, 2016 Ky. LEXIS 344 (Ky. 2016).
Attorney was permanently disbarred from the practice of law because he was convicted of participating in an international Ponzi scheme, failed to respond to the allegations made by Bar Counsel, and failed to file a notice with the Supreme Court of Kentucky to review the Board of Governors'  decision. Ky. Bar Ass'n v. Brandon, 498 S.W.3d 392, 2016 Ky. LEXIS 439 (Ky. 2016).
24. Reprimand.
An attorney was publicly reprimanded on the basis of his violation of, inter alia, Rule 1.3 of the Kentucky Rules of Professional Conduct, arising from a situation in which a client paid the attorney to file a motion seeking an increase in the child support she received, but he failed to do so and failed to keep her informed regarding the matter. Kentucky Bar Ass'n v. Laing, 24 S.W.3d 664, 2000 Ky. LEXIS 83 (Ky. 2000).
Lawyer was privately reprimanded for conduct in violation of SCR 3.130-1.8(a), 3.130-4.4, and  3.130-8.3(c) (now 3.130-8.4(c)) under circumstances in which the lawyer entered into a mortgage with a divorce client on a house owned by the client with her husband, and did not tell the client that she should seek the advice of independent counsel before entering into the mortgage; the lawyer specifically advised the client that she should not tell her husband about the mortgage, and the lawyer never disclosed the existence of the mortgage to the husband despite the fact that, under the parties'  property settlement agreement, the client waived any and all interest in the marital home and the husband assumed any debt secured by the property. The lawyer filed the mortgage with the county clerk a week after the property settlement agreement was entered and a day after the divorce decree was signed. An Unnamed Atty. v. Ky. Bar Ass'n, 269 S.W.3d 407, 2008 Ky. LEXIS 281 (Ky. 2008).
Where an attorney represented her client in a wrongful termination action, the attorney hired a reference check company to contact the client's former employer to determine the type of reference being given about the former employee. The attorney's conduct violated SCR 3.130-4.2, which prohibited a lawyer from communicating with a party the lawyer knew to be represented by counsel, and SCR 3.130-8.3(a) (now 3.130-8.4(a)), which prohibited a lawyer from violating the Rules of Professional Conduct through the conduct of another; the attorney was publicly reprimanded. Bratcher v. Kentucky Bar Ass'n, 290 S.W.3d 648,  2009 Ky. LEXIS 202 (Ky. 2009).
Public reprimand was appropriate, because a reprimand was an appropriate sanction for conflict of interest violations, and there was no doubt that the attorney's actions and subsequent brazen misrepresentations harmed the integrity of her office as President of the Kentucky Bar Association (KBA) and adversely affected the operations of the KBA. Bonar v. Ky. Bar Ass'n, 405 S.W.3d 465,  2013 Ky. LEXIS 386 (Ky. 2013).
25. Mitigating Factors.
Where attorney's misconduct as public administrator of an estate occurred while he was suffering from an impaired mental state brought on by major surgery and depression following separation from his wife of 21 years, attorney's motion for public reprimand was warranted due to mitigating factors and fact that neither the estate nor the heirs to whom attorney made misrepresentations were harmed by the misrepresentations. Mitchell v. Kentucky Bar Ass'n, 924 S.W.2d 497, 1996 Ky. LEXIS 59 (Ky. 1996).
26. Charged with Felony.
Supreme Court denied the attorney's motion for reinstatement and adopted the bar association's recommendation for further discipline by suspending the attorney from the practice of law until the criminal probation period for the felony conviction of second-degree assault was completed; while a lawyer's conviction for second-degree assault may not have adversely reflected on the lawyer's honesty or trustworthiness, it certainly fell within the lawyer's fitness as a lawyer in other respects under SCR 3.130-8.3(b). Ky. Bar Ass'n v. Dunn, 90 S.W.3d 461, 2002 Ky. LEXIS 238 (Ky. 2002).
27. Failure to Respond to Discovery Requests. 
 Attorney caused the other attorney's bar association dues to be  paid from an escrow account in which the attorney's funds had  been commingled with client funds. That payment violated SCR  3.130-1.15(a), 3.130-5.1, 3.130-5.5(b), and 3.470.Andrews v. Kentucky Bar Ass'n, 169 S.W.3d 862, 2005 Ky. LEXIS 220 (Ky. 2005).
28. Nonperformance of Service.
Where an attorney was found to have received a substantial fee in a divorce proceeding without exerting any effort whatsoever to obtain a divorce, he was guilty of unprofessional and unethical conduct as an attorney at law and was permanently suspended and disbarred. Kentucky State Bar Asso., 459 S.W.2d 140, 1970 Ky. LEXIS 119 (Ky. 1970) (decided under prior rule).
An aggravated failure to attend to his clients' business and making false statements to his clients with regard to actions taken by him in the proceeding warrants an attorney's suspension from the practice of law for two (2) years. Kentucky Bar Asso. v. Clem, 554 S.W.2d 360, 1977 Ky. LEXIS 489 (Ky. 1977) (decided under prior rule).
Where an attorney accepted a filing fee from a client but neglected to file a suit, despite repeated inquiries by the client, with the result that the statute of limitations expired, he was guilty of unprofessional conduct. Kentucky Bar Asso. v. Martin, 558 S.W.2d 173, 1977 Ky. LEXIS 552 (Ky. 1977) (decided under prior rule).
29. Criminal Conduct.
A conviction for failing to file United States income tax returns is sufficient grounds for the Board of Governors of the Kentucky Bar Association to suspend an attorney from the practice of law after a proper procedural hearing is held. Kentucky Bar Asso. v. Trimble, 540 S.W.2d 599, 1976 Ky. LEXIS 35 (Ky. 1976) (decided under prior rule).
Where attorney pleaded guilty to wire fraud and failure to file federal income tax return, conduct warranted disbarment under this rule and SCR 3.370. Kentucky Bar Asso. v. White, 613 S.W.2d 132, 1981 Ky. LEXIS 220 (Ky. 1981) (decided under prior rule).
An attorney's conviction of two (2) counts of reckless homicide for driving his car while drunk brought the bench and bar into disrepute and violated the Code of Professional Responsibility.  Kentucky Bar Ass'n v. Jones, 759 S.W.2d 61, 1988 Ky. LEXIS 73 (Ky. 1988) (decided under prior rule).
30. Neglect.
Attorney who neglected his clients' business and then lied to them about the status of their cases was guilty of unprofessional conduct calculated to bring the bench and bar into disrepute. Kentucky Bar Asso. v. Vincent, 538 S.W.2d 39, 1976 Ky. LEXIS 61 (Ky. 1976) (decided under prior rule).
Where attorney took an $800 retainer to affect a stepchild adoption and when over the ensuing six years, when the client inquired as to the status of the case, the attorney admitted having done nothing and when the attorney failed to refund the client's fee, it was warranted that he be suspended from the practice of law for a period of 59 days, and ordered to refund the $800 fee in full under former DR 6-10(A). Kentucky Bar Ass'n v. Thomas, 800 S.W.2d 736, 1990 Ky. LEXIS 145 (Ky. 1990) (decided under prior rule).
31. Limitation of Actions.
Disciplinary action was not barred by time limitations of KRS 413.120(2), such statute being inapplicable to disciplinary proceedings, which are not a “liability created by statute” but rather are an inherently judicial function, and passage of more than five years before filing of formal charges against attorney was not such an unreasonable delay that the equitable doctrine of laches should be applied. Kentucky Bar Asso. v. Vincent, 538 S.W.2d 39, 1976 Ky. LEXIS 61 (Ky. 1976) (decided under prior rule).
32. Misconduct in Court.
An attorney, just as any citizen, has the right to criticize the courts and their decisions, but charges of corruption or unethical conduct must be made only in good faith supported by substantial competent evidence, for the attorney owes it to himself as an attorney, to his profession, and to the court to help maintain the dignity and decorum of the court, and thus maintain the respect of the people for judicial processes. Kentucky Bar Asso. v. Heleringer, 602 S.W.2d 165, 1980 Ky. LEXIS 236 (Ky. 1980), cert. denied, 449 U.S. 1101, 101 S. Ct. 898, 66 L. Ed. 2d 828, 1981 U.S. LEXIS 489 (1981) (decided under prior rule).
An attorney's public attribution of “highly unethical and grossly unfair” behavior to a named sitting judge, a charge that the attorney knew, or should have known, was unwarranted, was unethical and unprofessional conduct tending to bring the bench and bar into disrepute and to undermine public confidence in the integrity of the judicial process. Kentucky Bar Asso. v. Heleringer, 602 S.W.2d 165, 1980 Ky. LEXIS 236 (Ky. 1980), cert. denied, 449 U.S. 1101, 101 S. Ct. 898, 66 L. Ed. 2d 828, 1981 U.S. LEXIS 489 (1981) (decided under prior rule).
Where prosecutor during cross-examination repeatedly inquired as to defendant's prior felony conviction after determination by trial court that the prior felony conviction was inadmissible, such conduct is inexcusable and if it recurs upon retrial, the court should set aside the swearing of the jury and discipline the offender accordingly. Lee v. Commonwealth, 547 S.W.2d 792, 1977 Ky. App. LEXIS 639 (Ky. Ct. App. 1977) (decided under prior rule).
33. Violation of Code.
Attorney violated Disciplinary Rules 4-101(B) and (C) of the Code of Professional Responsibility where in affidavit filed to have client removed as guardian of her infant daughter, he revealed information and confidential material which he obtained while he was employed as counsel representing client since the obligation of a lawyer to preserve the confidential information he obtained as counsel continues even after his termination as attorney. Kentucky Bar Asso. v. Meredith, 752 S.W.2d 786, 1988 Ky. LEXIS 42 (Ky. 1988) (decided under prior rule).
34. Improper Conduct.
Attorney who sought loan from adverse party and advanced funds to client for purchase of furniture engaged in highly improper conduct warranting disbarment. Kentucky Bar Asso. v. De Camillis, 547 S.W.2d 446, 1977 Ky. LEXIS 398 (Ky. 1977) (decided under prior rule).
Where attorney repeatedly neglected to provide sufficient information to estate beneficiaries so that they might participate intelligently in decisions concerning the representation, and where he allowed his private interests to conflict with those of the estate, even though such interests were not in fact utilized to any advantage, there was the appearance of same, and accordingly the attorney was publicly reprimanded. Durham v. Kentucky Bar Asso., 779 S.W.2d 199, 1989 Ky. LEXIS 93 (Ky. 1989) (decided under prior rule).
Where attorney, who filed a bankruptcy action in the United States Bankruptcy Court for the Eastern District of Kentucky and whose personal check for the filing fee was returned for insufficient funds, failed three (3) times to make payment of such fee at the urgency of the court, and who after order whereby respondent and his clients were required to appear and explain their fee arrangement, attorney failed to appear, and the court determined that attorney had received $560 from his clients in the year between their first contact and the time the case was filed, the evidence adequately supported the findings and recommendation that attorney be suspended from the practice of law for a period of six (6) months. Kentucky Bar Ass'n v. Wharton, 810 S.W.2d 510, 1991 Ky. LEXIS 68 (Ky. 1991) (decided under prior rule).
Where attorney-defendant engaged in harassing and threatening communications with a former employee, a public reprimand for misconduct was appropriate. Kentucky Bar Ass'n v. Davis, 819 S.W.2d 317, 1991 Ky. LEXIS 183 (Ky. 1991) (decided under prior rule).
Lawyer received reciprocal discipline of a public reprimand because the lawyer was publicly censured in Tennessee for misconduct in which she had an affair with her divorce client; the lawyer filed no response to the show cause order, and thus failed to show that either of the exceptions to the mandate to impose reciprocal discipline applied. Ky. Bar Ass'n v. Calloway, 224 S.W.3d 585, 2007 Ky. LEXIS 136 (Ky. 2007).
Attorney was suspended from the practice of law for a period of thirty (30) days, under SCR 3.380, because, in failing to file her client's divorce petition, not communicating with her client, not refunding the fee to her client for the work she did not do, and not responding to a bar complaint filed against her, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c). Kentucky Bar Ass'n v. Bock, 245 S.W.3d 206, 2008 Ky. LEXIS 29 (Ky. 2008).
35. Remedy for Violation of Code.
The duty set forth in the code and the rules establishes the minimum level of competence for the protection of the public and a violation thereof does not necessarily give rise to a cause of action. Hill v. Willmott, 561 S.W.2d 331, 1978 Ky. App. LEXIS 462 (Ky. Ct. App. 1978) (decided under prior rule).
The sole remedial method for a violation of the code of professional responsibilities is the imposition of disciplinary measures after a hearing by the board of governors of the state bar association and nowhere does the code or the rules attempt to establish standards for civil liability of attorneys for their professional negligence. Hill v. Willmott, 561 S.W.2d 331, 1978 Ky. App. LEXIS 462 (Ky. Ct. App. 1978) (decided under prior rule).
36. Basis of Improper Conduct.
Disciplinary cases need not evolve from the attorney's practice of law. Kentucky Bar Asso. v. Jones, 759 S.W.2d 61, 1988 Ky. LEXIS 73 (Ky. 1988) (decided under prior rule).
37. Conflict of Interest.
Where an attorney had undertaken to represent two (2) clients in two (2) different, but related matters, in which there was a potential for a conflict of interest, had done so in the good faith belief that no such conflict would arise, and had resigned from one (1) when one (1) client questioned him about it, he had inadvertently violated DR 5-105 of the ABA Code of Professional Responsibility, adopted by this rule, and a 90-day suspension was warranted. Kentucky Bar Asso. v. Roberts, 579 S.W.2d 107, 1979 Ky. LEXIS 235 (Ky. 1979) (decided under prior rule).
Recognizing the American Bar Association's Code of professional responsibility as the standard for conduct of members of the bar under this rule, an attorney who represents the fraternal order of police in grievances and other civil matters may not practice criminal law in the same jurisdiction. In re Advisory Opinion of Kentucky Bar Asso., 613 S.W.2d 416, 1981 Ky. LEXIS 223 (Ky. 1981) (decided under prior rule).
In line with Canon 5 of the ABA Code of Professional Responsibility, that a lawyer should exercise independent and professional judgment on behalf of a client and EC 5-18 that a lawyer employed by a corporation owes allegiance to the corporation and not to a stockholder, director, employee or other person connected with the corporation, in a bankruptcy proceeding once a conflict of interest is shown attorneys fees should be denied, even though the services rendered had intrinsic value and brought a benefit to the bankrupt estate. In re Chou-Chen Chemicals, Inc., 31 B.R. 842, 1983 Bankr. LEXIS 5774 (Bankr. W.D. Ky. 1983) (decided under prior rule).
In line with Canon 5 of the ABA Code of Professional Responsibility that a lawyer should exercise independent and professional judgment on behalf of a client and EC 5-18 that a lawyer employed by a corporation owes allegiance to the corporation and not to a stockholder, director, employee or other person connected with the corporation, attorneys fees should be entirely denied a lawyer who represents both a stockholder and a debtor corporation in a Chapter 11 bankruptcy proceeding. In re Chou-Chen Chemicals, Inc., 31 B.R. 842, 1983 Bankr. LEXIS 5774 (Bankr. W.D. Ky. 1983) (decided under prior rule).
Attorney who after employment became sexually involved with his client and who represented not only the interest of the client individually, but also the interests of the client as guardian of her infant daughter violated disciplinary rules of Code of Professional Responsibility since these interests were not the same in all of the lawsuits involved and consequently, there was reasonable probability that the lawyer's personal and emotional involvement with the client could have adversely affected the advice or services rendered during his employment. Kentucky Bar Asso. v. Meredith, 752 S.W.2d 786, 1988 Ky. LEXIS 42 (Ky. 1988) (decided under prior rule).
38. Misappropriation of Client's Funds.
Where defense counsel for indigent accepted $500 fee from client's mother, and failed to return $700 of total of $1,000 she gave him, and falsely told the trial court she had only given him $300 to pay costs and fines, he had violated DR 1-102, 2-106, and 7-102 and permanent disbarment was warranted. Kentucky Bar Asso. v. Dungan, 586 S.W.2d 15, 1979 Ky. LEXIS 276 (Ky. 1979), cert. denied, 444 U.S. 1033, 100 S. Ct. 704, 62 L. Ed. 2d 669, 1980 U.S. LEXIS 464 (1980) (decided under prior rule).
Respondent's actions constituted “unprofessional or unethical conduct tending to bring the bench and bar into disrepute,” where it was clear that respondent knew that neither he nor his client was entitled to any of the proceeds of the second check, where he obtained his client's endorsement on the check nearly two months before the check was deposited, and where he deposited the check in a special account, after informing his client that the check should be returned to the insurance carrier. Kentucky Bar Asso. v. Ricketts, 599 S.W.2d 454, 1980 Ky. LEXIS 219 (Ky. 1980) (decided under prior rule).
Where the findings, conclusions, and recommendations of the Kentucky Bar Association documented four separate cases of mishandling of clients' business, including gross neglect, unethical conduct, and plain dishonesty and, among other things, attorney was found guilty of misappropriation of funds coming into his hands while acting as a court-appointed fiduciary, attorney was permanently disbarred and ordered to pay the costs of the proceedings. Kentucky Bar Asso. v. Johnson, 646 S.W.2d 347, 1983 Ky. LEXIS 220 (Ky. 1983) (decided under prior rule).
Respondent attorney, who converted his client's money to his own use and lied to his client in an attempt to cover up his conduct, was guilty of unethical and unprofessional conduct tending to bring the bench and bar into disrepute and would be disbarred. Kentucky Bar Asso. v. Johnson, 687 S.W.2d 134, 1985 Ky. LEXIS 214 (Ky. 1985) (decided under prior rule).
Attorney was permanently disbarred from the practice of law for failing to promptly notify his clients when he received the awards of attorney's fees, by failing to provide to them the funds which they were immediately entitled to receive, and for converting the funds for his own use in violation of SCR 3.130-1.15(a), 3.130-8.4(c) and  former SCR 3.130-1.15(b), 3.130-8.3(c) (now 3.130-8.4(c)). Friedman v. Ky. Bar Ass'n, 365 S.W.3d 207, 2012 Ky. LEXIS 53 (Ky. 2012).
Attorney was allowed to resign from the practice of law under terms of permanent disbarment because (1) the attorney personally used clients'  funds by lying about settlements, failing to reimburse entities with subrogation interests, writing cold checks, and falsifying information, for which the attorney was indicted and imprisoned, (2) the attorney admitted the attorney's conduct leading to disciplinary and criminal charges was sufficient to permanently disbar the attorney, and (3) the attorney understood the attorney's decision was unconditional, final, and irrevocable and that the attorney would never be reinstated to the practice of law in the Commonwealth of Kentucky. Ky. Bar Ass'n v. King, 529 S.W.3d 296, 2017 Ky. LEXIS 433 (Ky. 2017).
39. Permissible Activities.
A temporary attorney service may be operated by a member of the Kentucky Bar as long as: (1) the temporary attorney and the referral service were paid separately by the law firm; (2) the law firm's client is advised that a temporary attorney is being used; and (3) rules of conflict of interest and confidentiality are carefully followed. Oliver v. Board of Governors, Kentucky Bar Asso., 779 S.W.2d 212, 1989 Ky. LEXIS 97 (Ky. 1989) (decided under prior rule).
40. Communication with Client.
Attorney was suspended from the practice of law for 30 days for neglecting to keep his client accurately informed about the status of his case and engaging in conduct involving dishonesty, fraud, deceit and/or misrepresentation by lying to his client regarding offers of settlement. Kentucky Bar Asso. v. O'Bryan, 780 S.W.2d 353, 1989 Ky. LEXIS 103 (Ky. 1989) (decided under prior rule).
41. Failure to Provide Competent Representation.
Where attorney allowed a nonlawyer to handle a case under the auspices of his office without adequate supervision, a suspension from the practice of law for a period of one year was appropriate under the circumstances. Kentucky Bar Ass'n v. Richards, 786 S.W.2d 877, 1990 Ky. LEXIS 23 (Ky. 1990) (decided under prior rule).
42. Failure to Seek Client's Lawful Objective.
Attorney who failed to seek the lawful objective of his client, in violation of the Code of Professional Responsibility, in that he failed to negotiate a lump sum settlement with the employer's workers' compensation insurance carrier, which was prepared to do so, despite specific instructions from his client to seek a lump sum settlement of her claim, was guilty of unprofessional conduct for which he was publicly reprimanded. Kentucky Bar Ass'n v. Van Horn, 811 S.W.2d 348, 1991 Ky. LEXIS 135 (Ky. 1991) (decided under prior rule).
Research References.
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Rule 8.5.  Disciplinary authority; choice of law.
Text
(a)  Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer's conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer provides or offers to provide any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct.
(b)  Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the Rules of Professional Conduct to be applied shall be as follows:
 	(1)  for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and
 	(2)  for any other conduct, the rules of the jurisdiction in which the lawyer's conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer shall not be subject to discipline if the lawyer's conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer's conduct will occur.
History
(Approved April 16, 2009, effective July 15, 2009.)
Annotations

COMMENT:
Disciplinary Authority
[1]  It is longstanding law that the conduct of a lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction. Extension of the disciplinary authority of this jurisdiction to other lawyers who provide or offer to provide legal services in this jurisdiction is for the protection of the citizens of this jurisdiction. Reciprocal enforcement of a jurisdiction's disciplinary findings and sanctions will further advance the purposes of this Rule. See, Rules 6 and 22, ABA Model Rules for Lawyer Disciplinary Enforcement. A lawyer who is subject to the disciplinary authority of this jurisdiction under Rule 8.5(a) appoints an official to be designated by this Court to receive service of process in this jurisdiction. The fact that the lawyer is subject to the disciplinary authority of this jurisdiction may be a factor in determining whether personal jurisdiction may be asserted over the lawyer for civil matters.
Choice of Law
[2]  A lawyer may be potentially subject to more than one set of rules of professional conduct which impose different obligations. The lawyer may be licensed to practice in more than one jurisdiction with differing rules, or may be admitted to practice before a particular court with rules that differ from those of the jurisdiction or jurisdictions in which the lawyer is licensed to practice. Additionally, the lawyer's conduct may involve significant contacts with more than one jurisdiction.
[3]  Paragraph (b) seeks to resolve such potential conflicts. Its premise is that minimizing conflicts between rules, as well as uncertainty about which rules are applicable, is in the best interest of both clients and the profession (as well as the bodies having authority to regulate the profession). Accordingly, it takes the approach of (i) providing that any particular conduct of a lawyer shall be subject to only one set of rules of professional conduct, (ii) making the determination of which set of rules applies to particular conduct as straightforward as possible, consistent with recognition of appropriate regulatory interests of relevant jurisdictions, and (iii) providing protection from discipline for lawyers who act reasonably in the face of uncertainty.
[4]  Paragraph (b)(1) provides that as to a lawyer's conduct relating to a proceeding pending before a tribunal, the lawyer shall be subject only to the rules of the jurisdiction in which the tribunal sits unless the rules of the tribunal, including its choice of law rule, provide otherwise. As to all other conduct, including conduct in anticipation of a proceeding not yet pending before a tribunal, paragraph (b)(2) provides that a lawyer shall be subject to the rules of the jurisdiction in which the lawyer's conduct occurred, or, if the predominant effect of the conduct is in another jurisdiction, the rules of that jurisdiction shall be applied to the conduct. In the case of conduct in anticipation of a proceeding that is likely to be before a tribunal, the predominant effect of such conduct could be where the conduct occurred, where the tribunal sits or in another jurisdiction.
[5]  When a lawyer's conduct involves significant contacts with more than one jurisdiction, it may not be clear whether the predominant effect of the lawyer's conduct will occur in a jurisdiction other than the one in which the conduct occurred. So long as the lawyer's conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect will occur, the lawyer shall not be subject to discipline under this Rule.
[6]  If two admitting jurisdictions were to proceed against a lawyer for the same conduct, they should, applying this Rule, identify the same governing ethics rules. They should take all appropriate steps to see that they do apply the same rule to the same conduct, and in all events should avoid proceeding against a lawyer on the basis of two inconsistent rules.
[7]  The choice of law provision applies to lawyers engaged in transnational practice, unless international law, treaties or other agreements between competent regulatory authorities in the affected jurisdictions provide otherwise.
Kentucky Bench & Bar.
O’Roark, A Quick Reference Guide to the 2009 Kentucky Rules of Professional Conduct, Vol. 73, No. 5, September 2009, Ky. Bench & Bar 29.
NOTES TO DECISIONS
1. Circuit Court Order.
A protective order from a Circuit Court preventing attorney from being deposed by the Kentucky Bar Association was violative of the Kentucky Supreme Court's exclusive jurisdiction over disciplinary proceedings. Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
Rule 3.140.  Appointment of Inquiry Commission.
Text
(1)  The Chief Justice, with the consent of the court, shall appoint an Inquiry Commission consisting of nine persons, six of whom shall be lawyers possessing the qualifications of a Circuit Judge and three of whom shall be citizens of the Commonwealth of at least thirty (30) years of age who are not lawyers. One lawyer member shall be designated by the Chief Justice as Chair of the commission and of each panel. No lawyer members shall serve more than two (2) consecutive terms of three (3) years. No non-lawyer member shall serve more than three (3) consecutive terms of two (2) years.
(2)  The commission shall meet and act in panels of three (3) persons comprised of two (2) lawyers and one (1) non-lawyer to promptly dispose of all complaints and matters referred to it pursuant to SCR 3.170. When the commission meets in a panel of three (3), any two (2) members must be present in order that a quorum exist. At least one (1) panel of the commission shall meet each month if there is unresolved business to conduct.
(3)  The terms of the lawyer and non-lawyer members of the Inquiry commission shall be appointed by the Chief Justice, with the consent of the court, in such a manner that their terms shall be staggered.
(4)  The Inquiry Commission may adopt administrative regulations for the discharge of its responsibility subject to approval of the court during its regular term. The commission shall meet as a whole for administrative purposes, at which six (6) persons shall constitute a quorum. The commission, through its administrative regulations, will provide for the rotation of its members among the different panels.
History
(Amended October 14, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended August 6, 1990, effective September 15, 1990; amended September 14, 1998, effective October 1, 1998.)
Rule 3.150.  Access to disciplinary information.
Text
(1)  Confidentiality. In a discipline matter, prior to a rendition of a finding of a violation of these Rules by the Trial Commissioner or the Board and the recommendation of the imposition of a public sanction, the proceeding is confidential.
(2)  (a)  Notwithstanding subsection (1), the pendency, subject matter and status may be disclosed by Bar Counsel if:
 		i.  The Respondent has waived confidentiality; 
 		ii.  The proceeding involves public reciprocal discipline;
 		iii.  The disclosure of any information is made for the purpose of conducting an investigation by the Inquiry Commission or the Office of Bar Counsel, or;
 		iv.  A Motion for Temporary Suspension is pending.
 	(b)  After considering the protection of the public, the interests of the Bar, and the interest of the Respondent in maintaining the confidentiality of the proceeding prior to a finding of a violation of the Rules, the pendency, subject matter and status may also be disclosed by Bar Counsel at the discretion of the Chair of the Inquiry Commission, or of the Chair's lawyer member designee, if:
 		i.  The proceeding is based upon an allegation that the Respondent has been charged with a crime arising from the same nexus of facts; or
 		ii.  The proceeding is based upon a finding by a court in a civil matter that an attorney has committed conduct that may constitute a violation of the Rules of Professional Conduct.
(3)  Duty of Participants. All Participants in a proceeding under these Rules shall conduct themselves so as to maintain the confidentiality requirement of this Rule. Nothing in the rule shall prohibit the Respondent from discussing the disciplinary matter with any potential witness or entity in order to respond in a disciplinary proceeding, or to disclose to any tribunal, or to disclose any information for the purpose of conducting a defense. This provision shall not apply to the Complainant or the Respondent after the Inquiry Commission or its Chair has taken action on a Complaint including the issuance of a charge, the issuance of a private admonition, or a dismissal, including those pursuant to SCR 3.160(3).
(4)  (a)  Request for Non-Public Information. A request for non-public information to the Office of Bar Counsel may be considered by the Inquiry Commission and may be granted if the request relates to an investigation by the requestor and is made by:
 		i.  The Character and Fitness Committee;
 		ii.  A Lawyer Disciplinary Enforcement Agency; 
 		iii.  A Judicial Disciplinary Enforcement Agency;
 	(b)  A request for non-public information to the Office of Bar Counsel may be considered by the Court if the request is made by a Law Enforcement Agency, or other official authorized by federal or any state's law to investigate or prosecute misdemeanors or felonies, or the equivalent thereof, in any jurisdiction, provided that the agency or official certifies under oath with specificity that the information is necessary to a pending investigation. In this event the Respondent shall receive notice unless the Court determines that disclosure of the request would seriously prejudice the investigation.
 	(c)  In the absence of a third party request, the Inquiry Commission may permit the disclosure of any non-public information to any of the entities listed in (4)(a) upon application to it by the Office of Bar Counsel.
 	(d)  In the event of a request under (4)(a) or (c) no notice to the Respondent is required, although the Inquiry Commission may require notice upon review of the application.
(5)  Public Proceedings. Upon a finding by the Trial Commissioner or the Board that an attorney has committed a violation of these rules meriting public discipline, or upon the filing of a petition for reinstatement, the record of the Disciplinary Clerk, and any further proceedings before the Board or Court, shall be public except for:
 	(a)  deliberations of the Inquiry Commission, Board of Governors, or the Court; or 
 	(b)  information with respect to which a protective order has been issued.
(6)  Protective Orders. The Inquiry Commission, the Trial Commissioner, the Board, or the Court, which at the time the order is sought has the case pending before it, may, upon application of any person or entity, and for good cause shown, issue a protective order. Such an order may protect the interests of a Complainant, witness, third party, Respondent, or Bar Counsel. The order may prohibit the disclosure of specific information otherwise privileged or confidential and direct that the proceedings be conducted so as to implement the order, including requiring that the hearing be conducted in such a way as to preserve the confidentiality of the information that is the subject of the application.
(7)  Notice to National Discipline Data Bank. The Disciplinary Clerk shall transmit notice of all public discipline imposed against a lawyer and reinstatements to the National Discipline Data Bank maintained by the American Bar Association.
History
(Amended July 2, 1971; amended October 22, 1979, effective January 1, 1980; amended January 21, 1982, effective April 1, 1982; amended September 10, 1982, effective October 10, 1982; amended July 5, 1985, effective January 1, 1986; amended June 30, 1986, effective January 1, 1987; amended September 14, 1998, effective October 1, 1998; amended December 3, 1998, effective January 1, 1999; amended December 12, 2007, effective February 1, 2008; amended eff. Jan. 1, 2018.)
Annotations

Compiler's Notes.
Order of the Supreme Court entered April 27, 1981 provided as follows: “Effective July 1, 1981, except for those proceedings in which this Court determines either that a private reprimand or no disciplinary action whatsoever is proper and which therefore must remain confidential, in such other matters considered by this Court under SCR 3.370 and SCR 4.290 which by SCR 3.150 and SCR 4.130 are to  be kept confidential until otherwise ordered by this Court, the entire record in the proceeding shall be considered public at such time as this Court's opinion becomes final under CR 76.30.”
Kentucky Law Journal.
Kentucky Law Survey, Wallingford, Professional Responsibility, 67 Ky. L.J. 757 (1978-1979).
Cited:  Kentucky Bar Ass'n v. Boone, 834 S.W.2d 649, 1991 Ky. LEXIS 171 (Ky. 1991); Kentucky Bar Ass'n v. Bock, 245 S.W.3d 206, 2008 Ky. LEXIS 29 (Ky. 2008).
NOTES TO DECISIONS

 	1. 	Extent of Privacy.
 	2. 	Prejudice.
1. Extent of Privacy.
Since disciplinary proceeding conducted by the bar association with respect to one of its members was privileged against intrusion, the association was not required to deliver records of the proceeding to a prosecuting attorney so that he might determine whether violations of criminal law had taken place. Molloy v. Whitmer, 519 S.W.2d 825, 1975 Ky. LEXIS 180 (Ky. 1975).
A statement, in a motion before the Workmen's (now Workers') Compensation Board, that a complaint had been filed against previous counsel for defrauding his clients, did not violate this rule since it was irrelevant in the compensation case. Kentucky Bar Asso. v. La Bach, 564 S.W.2d 11, 1978 Ky. LEXIS 346 (Ky. 1978).
Attorney violated ethical rules and a 30-day suspension was warranted because he lied when he said that he had not been the subject of any disciplinary action or sanctioned in the past and confidentiality for the disciplinary proceedings under this section did not give him license to lie about them. Ky. Bar Ass'n v. Deters, 406 S.W.3d 812, 2013 Ky. LEXIS 246 (Ky. 2013), cert. denied, — U.S. —, 134 S. Ct. 965, 187 L. Ed. 2d 787, 2014 U.S. LEXIS 526 (U.S. 2014).
2. Prejudice.
Respondent was not prejudiced by denial of public trial in disciplinary proceeding. Kentucky State Bar Asso. v. Taylor, 482 S.W.2d 574, 1972 Ky. LEXIS 195 (Ky. 1972) (decided under prior rule).
Rule 3.155.  Appointment and duties of Bar Counsel.
Text
(1)  The Board shall appoint a Bar Counsel and such Deputy Bar Counsel as may from time to time be appropriate. Bar Counsel shall be responsible for investigating and prosecuting all disciplinary cases and such other duties as the Board may designate.
(2)  Bar Counsel, and such Deputies as may be appointed, shall serve at the pleasure of the Board.
(3)  Bar Counsel and all Deputies shall be attorneys licensed to practice law in the Commonwealth.
(4)  The Board may employ such Bar Counsel staff as may be appropriate.
(5)  Annually, on or before November 1, the Inquiry Commission shall submit to the Board a recommended budget for the succeeding fiscal year along with any recommended changes in annual membership dues to cover costs of administering the duties of the Inquiry Commission and the office of Bar Counsel.
History
(Adopted September 14, 1998, effective October 1, 1998.)
Rule 3.157.  Appointment and duties of Disciplinary Clerk.
Text
The Board shall appoint a Disciplinary Clerk and such Deputy Clerks as may from time to time become appropriate. The Disciplinary Clerk shall have such qualifications as the Board deems appropriate, and shall be responsible for accepting the filing of charges issued by the Inquiry Commission, pleadings or other paper, issuing process, and the preparation and maintenance of the records of each disciplinary proceeding, other than the files of the Office of Bar Counsel, and other duties as are assigned by the Board.
History
(Adopted September 14, 1998, effective October 1, 1998; amended December 12, 2007, effective February 1, 2008.)
Rule 3.160.  Initiation of disciplinary cases. 
Text
(1)  After review by Bar Counsel pursuant to subparagraph (3) of this Rule, any sworn written statement of complaint against an attorney for unprofessional conduct shall be filed with the Office of Bar Counsel who shall promptly notify the attorney by certified mail, sent to the address maintained by the Director pursuant to SCR 3.175, or other means consistent with the Supreme Court Rules and Civil Rules, of the complaint, and that he/she has 20 days to file a verified response to the complaint. Upon completion of the investigation by the Office of Bar Counsel the matter shall be assigned to an Inquiry Commission panel by rotation.
(2)  Notwithstanding the provisions of paragraph (1), when it comes to the attention of the Inquiry Commission from any source that an attorney may have engaged in unprofessional conduct, the Inquiry Commission, or a three-person panel thereof, may initiate and conduct an investigation. If it believes from its investigation that there is sufficient evidence to justify its filing a complaint against the attorney it may file such a complaint or it may issue a warning letter. The attorney who receives the warning letter may, within 30 days from the date of the letter, respond to the letter and request it be reconsidered by the Inquiry Commission.
(3)  (A)  Upon receipt of a verbal, or written allegation of a violation of the Rules of Professional Conduct, or sworn complaint, the Office of Bar Counsel will initially determine, under the direction of the Chair and Inquiry Commission, whether the matter is appropriate for alternative disposition. Alternative disposition may include, but is not limited to:
 		i.  Informal resolution
 		ii.  Referral to Fee Arbitration under SCR 3.810
 		iii.  Legal negligence arbitration under SCR 3.800 
 		iv.  Legal or management education programs 
 		v.  Remedial ethics education programs 
 		vi.  Referral to KYLAP under SCR 3.970(1)(c) 
 		vii.  Issuance of a warning letter.
 	(B)  A complaint is not suitable for alternative disposition if it alleges serious misconduct in which the sanction would more than likely result in a suspension. Additionally, some ethical violations warranting a private or public reprimand may not, under all circumstances, be eligible for alternative disposition.
 	(C)  After review and such preliminary investigation as may reasonably be necessary, the Office of Bar Counsel may attempt informal resolution and subsequently close the Complaint. If the acts or course of conduct complained of merit referral under 3(A)(ii)-(vi), and do not warrant a greater degree of discipline, the Office of Bar Counsel may issue a warning letter, which will be maintained in the investigative file of the Office of Bar Counsel but not be considered as discipline, or it may recommend remedial ethics, related legal or management education programs, fee arbitration, or KYLAP, completion of which would result in the complaint being dismissed. The attorney who receives the warning letter may, within 30 days from the date of the letter, file a response thereto and may request reconsideration of the matter by the Inquiry Commission. Any response or request so submitted shall be retained in the Bar Counsel file.
 	(D)  If Bar Counsel deems a written and sworn complaint to state an ethical violation, such that alternative disposition is not appropriate or the Respondent will not consent to or complete the alternative disposition program, the matter shall proceed under subsection (1) above.
 	(E)  If Bar Counsel deems any written and sworn complaint against a member not to state an ethical violation and it is not suitable for alternative disposition, it may decline, without investigation, to entertain it.
(4)  Once a complaint has been filed, it cannot be withdrawn and shall be processed and reviewed pursuant to this rule. A complainant may file an affidavit of disavowal if they realize a mistake was made or the filing of the complaint was in error.
(5)  Neither the Association, the Board, the Director, the Inquiry Commission, the Trial Commission, the Office of Bar Counsel, nor their officers, employees, agents, delegates or members shall be liable, to any person or entity initiating a complaint or investigation, or to any member of the bar or any other person or entity being charged or investigated by, or at the direction of, the Inquiry Commission, for any damages incident to such investigation or any complaint, charge, prosecution, proceeding or trial.
History
(Amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended effective January 13, 1986; amended September 14, 1998, effective October 1, 1998; amended October 18, 2005, effective January 1, 2006; amended March 22, 2007, corrected March 28, 2007, effective April 1, 2007; amended December 12, 2007, effective February 1, 2008; amended October 7, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Court Order 2007-008 extended the pilot project set forth in SCR 3.160 and SCR 3.185 until February 1, 2008, the effective date of Court Order 2007-007, which amended SCR 3.160 and SCR 3.185. 
Kentucky Law Journal.
Kentucky Law Survey: Benthall, Professional Responsibility, 66 Ky. L.J. 641 (1977-1978).
Kentucky Law Survey, Wallingford, Professional Responsibility, 67 Ky. L.J. 757 (1978-1979).
Cited:  Kentucky Bar Asso. v. Tucker, 535 S.W.2d 97, 1975 Ky. LEXIS 15 (Ky. 1975); Kentucky Bar Asso. v. Wilson, 555 S.W.2d 953, 1977 Ky. LEXIS 516 (Ky. 1977); Kentucky Bar Asso. v. Heavrin, 573 S.W.2d 916, 1978 Ky. LEXIS 417 (Ky. 1978); Kentucky Bar Ass'n v. Rogers, 895 S.W.2d 577, 1995 Ky. LEXIS 38 (Ky. 1995); Kentucky Bar Ass'n v. Huffman, 907 S.W.2d 761, 1995 Ky. LEXIS 119 (Ky. 1995); Kentucky Bar Ass'n v. Traylor, 922 S.W.2d 9, 1996 Ky. LEXIS 44 (Ky. 1996); Kentucky Bar Ass'n v. Turner, 922 S.W.2d 11, 1996 Ky. LEXIS 56 (Ky. 1996); Kentucky Bar Ass'n v. Horn, 929 S.W.2d 191, 1996 Ky. LEXIS 98 (Ky. 1996); Inquiry Comm'n v. Menefee, 255 S.W.3d 515, 2008 Ky. LEXIS 154 (Ky. 2008); Morgan v. Botts, 348 S.W.3d 599, 2011 Ky. LEXIS 55 (Ky. 2011).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Unprofessional Conduct.
 	3. 	Bench and Bar into Disrepute.
 	4. 	Timing.
 	5. 	Withdrawal of Complaint.
1. In General.
Former rule that provided procedure for initiation of disciplinary cases where attorney may have been guilty of unprofessional conduct and former rule that provided procedure for initiation of disciplinary action where attorney had been convicted of an offense involving moral turpitude were complementary to each other and remand for proceedings under the latter was not a denial of the right of the board of governors to proceed under the former. Kentucky State Bar Asso. v. Vincent, 537 S.W.2d 171, 1976 Ky. LEXIS 67 (Ky. 1976) (decided under prior rule).
2. Unprofessional Conduct.
Attorney's failure to file federal income tax returns for three consecutive years, and subsequent conviction and imprisonment therefor, constituted unethical and unprofessional conduct, although it did not constitute an infamous crime, and suspension from practice of law for six (6) months was warranted. Kentucky State Bar Asso. v. Vincent, 537 S.W.2d 171, 1976 Ky. LEXIS 67 (Ky. 1976) (decided under prior rule).
3. Bench and Bar into Disrepute.
An attorney who was convicted of an offense involving moral turpitude, or an intentional and serious misdemeanor, or a felony, was guilty of such conduct as was calculated to bring the bench and bar into disrepute. Kentucky State Bar Asso. v. Vincent, 537 S.W.2d 171, 1976 Ky. LEXIS 67 (Ky. 1976) (decided under prior rule).
4. Timing.
Where attorney was convicted for seven (7) felony counts of corruption of a minor, beginning on the day which followed the plea of guilty or finding of guilt by a judge or jury he was automatically suspended from the practice of law in the Commonwealth of Kentucky under SCR 3.166, and, under this rule, disciplinary proceedings should have been initiated by the Inquiry Tribunal unless already begun or unless attorney resigned under terms of disbarment. Kentucky Bar Ass'n v. Pansiera, 896 S.W.2d 613, 1995 Ky. LEXIS 52 (Ky. 1995) (decided under prior rule).
5. Withdrawal of Complaint.
Although a client sought to withdraw a bar complaint filed against an attorney as he received a refund of most of what he had paid and the attorney had done some work on the case, the Board of Governors of the Kentucky Bar Association proceeded with the matter pursuant to SCR 3.160(1), and the attorney was subsequently suspended from the practice of law for 30 days. Ky. Bar Ass'n v. Robinson, 324 S.W.3d 735,  2010 Ky. LEXIS 274 (Ky. 2010).
Rule 3.161.  Processing disciplinary cases.
Text
(1)  Upon the expiration of sixty (60) days after service upon Respondent by certified mail or other means, or receipt of a response to a complaint, whichever is later, the Office of Bar Counsel shall refer the matter, together with such investigative evidence as may have been obtained, to the Inquiry Commission.
(2)  The Inquiry Commission may dismiss the Complaint; issue a Private Admonition, with or without conditions as set forth in SCR 3.162(1); issue a warning letter, with or without conditions, as set forth in SCR 3.162(2); or issue a Charge.
(3)  If the Inquiry Commission dismisses a complaint, no reason must be given, and there shall be no appeal of the dismissal.
(4)  The Inquiry Commission may direct that the complaint be returned to Bar Counsel for further investigation.
History
(Adopted January 13, 2020, effective March 1, 2020.)
Rule 3.162.  Informal admonition procedure.
Text
(1)  After a complaint against an attorney for unprofessional conduct is investigated and a response filed, the Inquiry Commission may direct a private admonition, with or without conditions, to the attorney if the acts or course of conduct complained of are shown not to warrant a greater degree of discipline. The attorney so admonished may, within 30 days from the date of the filing of the admonition with the Disciplinary Clerk, reject such admonition and request that a charge be issued and filed as is provided by Rule 3.163; whereupon, the issues shall be processed under the applicable rules.
(2)  The Inquiry Commission may also issue a warning or a conditional dismissal letter including, but not limited to, conditions such as referral to KYLAP, attendance at a remedial ethics program or related classes as directed by the Office of Bar Counsel, or referral to fee arbitration under SCR 3.810. The attorney who receives the warning or conditional dismissal letter may, within 30 days from the date of the letter, respond to the letter and request that it be reconsidered by the Inquiry Commission.
History
(Adopted January 13, 2020, effective March 1, 2020.)
Rule 3.163.  Charges; form; by whom and where filed.
Text
If a panel of or the entire Inquiry Commission determines, by a majority vote, that probable cause exists for a charge to be filed, it shall cause to be prepared such charge stating the name and bar roster address of the attorney and facts alleged to constitute unprofessional conduct. The charge shall be signed by a member of the panel which considers the case. It shall then be filed with the Disciplinary Clerk within twenty (20) days. Upon notice to the respondent, the Inquiry Commission may amend the charge upon its own motion, or that of the Office of Bar Counsel, or the Respondent, at any time before hearing or submission by default.
History
(Adopted January 13, 2020, effective March 1, 2020.)
Rule 3.164.  Notice of filing charges; time to answer.
Text
Upon the filing of a charge, the Disciplinary Clerk shall furnish the Respondent with a copy, by certified mail return receipt requested to the Respondent's bar roster address, or by service on the Director as set forth in SCR 3.035, and notify the Respondent that within thirty (30) days after receipt of the notice, he/she must file a verified answer and three (3) copies with the Disciplinary Clerk for transmittal to the Inquiry Commission. The Inquiry Commission may rule on motions to file late answers for good cause shown as set forth in CR 6.02.
History
(Adopted January 13, 2020, effective March 1, 2020.)
Rule 3.165.  Temporary suspension by the Supreme Court.
Text
(1)  On petition of the Inquiry Commission, authorized by its Chair, or the Chair's lawyer member designee, and supported by an affidavit, an attorney may be temporarily suspended from the practice of law by order of the Court provided: 
 	(a)  It appears that probable cause exists to believe that an attorney is or has been misappropriating funds the attorney holds for others to his/her own use or has been otherwise improperly dealing with said funds; or 
 	(b)  It appears that probable cause exists to believe that an attorney's conduct poses a substantial threat of harm to his clients or to the public; or 
 	(c)  An attorney has been convicted of a crime as set out in SCR 3.320 and it appears from the record of such conviction that the attorney has so acted as to put in grave issue whether he/she has the moral fitness to continue to practice law; or, 
 	(d)  It appears that probable cause exists to believe that an attorney is mentally disabled or is addicted to intoxicants or drugs and probable cause exists to believe he/she does not have the physical or mental fitness to continue to practice law. If the attorney denies that he/she is mentally disabled or denies that he/she is addicted to intoxicants or drugs, the Court may order the attorney to submit to a physical or mental examination by a physician or other health care professional appointed by the Court. The examining health care professional shall file with the Clerk of the Court a detailed written report setting out the findings of the health care professional, including results of all tests made, diagnosis and conclusions, together with like reports of all earlier examinations by any health care professional of the same condition. The Clerk of the Court shall furnish a copy of the examining health care professional's entire report to the attorney and to Bar Counsel. The Court may order the attorney to produce to the Court and Bar Counsel any relevant medical, psychiatric, psychological or other health care or treatment records, including alcohol or drug abuse patient records, evidencing prior or ongoing treatment for mental disability or addiction to drugs or to execute appropriate releases which would comply with applicable federal and state law in order to permit the treating health care professional to release those records to the Court and Bar Counsel. Any such order and the resulting records regarding the treatment shall be confidential and sealed in the record.
(2)  Any such order of temporary suspension may restrict the attorney in dealing with client funds and shall, when served on any bank maintaining any account upon which said attorney may make withdrawals, serve as an injunction to prevent said bank from making further payment from such account or accounts on any obligation except in accordance with restrictions imposed by the Court, and shall direct such bank not to disclose (except to those entitled to withdraw from the account or accounts or to receive payment of such obligation, or upon the express written permission of at least one of such persons as to each such account or obligations) that such order has been received or the contents thereof. Any fees tendered to such attorney thereafter shall be deposited in a trust fund from which withdrawals may be made only in accordance with restrictions imposed by the Court. The Court may appoint a trustee to receive, transfer, or disburse any funds that are in the possession of or are under the control of the attorney if the funds came into the attorney's possession from the attorney's clients or from third parties during or as a result of the practice of law prior to suspension. The Court may require the trustee to render an accounting of said funds to the Court and to furnish a copy of the accounting to the Director.
(3)  The petition of temporary suspension authorized by this rule shall be filed with the Clerk of the Court. The Chair of the Commission, or the Chair's designee, or the Commission's counsel, shall certify that a copy of the petition has been served on the Respondent or Respondent's attorney at his/her bar roster address. The Respondent shall file a response to the petition within twenty (20) days of the date the petition was filed with the Clerk. The Court may schedule an oral argument or a show cause hearing after the filing of the response or after the expiration of the time for a response to be filed.
(4)  The Respondent may for good cause request dissolution or amendment of any such temporary order by petition filed with the court, a copy of which will be served on the director and on bar counsel, who shall respond on behalf of the association. The court may refer such petition for dissolution to a person who possesses the qualifications of a trial commissioner under Rule 3.230 sitting as a special commissioner for immediate hearing. The special commissioner shall hear evidence and argument upon such petition forthwith and submit his/her report and recommendations to the court within thirty (30) days. Upon receipt of the foregoing report, the court may refer the matter to the Character and Fitness Committee for recommendation and/or may modify its order if deemed appropriate until final disposition of all pending disciplinary charges against said attorney.
(5)  Within twenty (20) days from the date of the entry of the order of temporary suspension, the attorney shall notify all clients in writing of his/her inability to continue to represent them and shall furnish copies of all such letters of notice to the director.
(6)  Upon the issuance of an order of temporary suspension, the attorney affected shall immediately, to the extent reasonably possible, cancel and cease any advertising activities in which the attorney is engaged, and remove the attorney's name from any firm with which the attorney is associated.
(7)  Failure to comply with this rule shall subject the respondent to a charge of contempt of court.
History
(Adopted October 14, 1977, effective January 1, 1978; amended February 7, 1980, effective May 1, 1980; amended October 1, 1991, effective November 15, 1991; amended September 7, 1994, effective October 1, 1994; amended September 14, 1998, effective October 1, 1998; amended December 12, 2007, effective February 1, 2008.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Benthall, Professional Responsibility, 66 Ky. L.J. 641 (1977-1978).
Kentucky Law Survey, Wallingford, Professional Responsibility, 67 Ky. L.J. 757 (1978-1979).
Kentucky Law Survey, Gaetke and Casey, 70 Ky. L.J. 325 (1981-82).
Cited:  Kentucky Bar Asso. v. Schaffner, 710 S.W.2d 223, 1986 Ky. LEXIS 272 (Ky. 1986); Kentucky Bar Ass'n v. Bryant, 809 S.W.2d 857, 1991 Ky. LEXIS 87 (Ky. 1991); Kentucky Bar Ass'n v. Boone, 834 S.W.2d 649, 1991 Ky. LEXIS 171 (Ky. 1991); Kentucky Bar Ass'n v. Banks, 836 S.W.2d 901, 1992 Ky. LEXIS 133 (Ky. 1992); Inquiry Comm'n v. Fitzgerald, 997 S.W.2d 459, 1999 Ky. LEXIS 94 (Ky. 1999); Inquiry Comm'n v. Layton, 53 S.W.3d 70, 2000 Ky. LEXIS 125 (Ky. 2000); Inquiry Comm'n v. Templeton, 48 S.W.3d 570, 2000 Ky. LEXIS 195 (Ky. 2000); Inquiry Comm'n v. Sexton, 102 S.W.3d 512, 2003 Ky. LEXIS 64 (Ky. 2003).
NOTES TO DECISIONS

 	1. 	Embezzlement.
 	2. 	Effect of Suspension.
 	3. 	Failure to Comply with Suspension Order.
 	4. 	Real and Present Danger to the Public.
 	5. 	Moral Fitness.
 		6. 	— Appeal of Felony Conviction.
 	7. 	Connection of Assault.
 	8. 	Misappropriation of Client Funds.
 	9. 	Falsifying Information.
1. Embezzlement.
Where defendant, an attorney, was found to have embezzled over $96,000 from clients, an order of temporary suspension was issued with good cause and he would subsequently be disbarred. Kentucky Bar Asso. v. Sandidge, 572 S.W.2d 160, 1978 Ky. LEXIS 395 (Ky. 1978).
An attorney would be temporarily suspended where it appeared that the attorney made inappropriate and possibly illegal use of funds from the escrow account of a title company that he owned through telephone transfers of escrow funds into the company's operating account. Inquiry Comm'n v. Poole, 4 S.W.3d 139, 1999 Ky. LEXIS 152 (Ky. 1999).
2. Effect of Suspension.
Where the Supreme Court temporarily suspended a district court judge from the practice of law, such suspension also operated to temporarily disqualify him from serving as a district court judge since he was no longer licensed to practice law as required for eligibility as a judge by Ky. Const., § 122. Cornett v. Judicial Retirement & Removal Com., 625 S.W.2d 564, 1981 Ky. LEXIS 299 (Ky. 1981).
3. Failure to Comply with Suspension Order.
Where the attorney willfully avoided complying with the Supreme Court's Order of Temporary Suspension, and with the subpoena duces tecum, he was held in contempt and fined $500.00 and incarcerated for a period of 150 days. Kentucky Bar Asso. v. Conley, 709 S.W.2d 434, 1986 Ky. LEXIS 260 (Ky. 1986).
4. Real and Present Danger to the Public.
Reasonable cause existed to believe the respondent misappropriated funds he held for another to his own use or otherwise improperly dealt with them, and that he did not have the physical or mental fitness to continue to practice law, and unless an order of temporary suspension issued, a real and present danger existed to the public. Kentucky Bar Ass'n v. Suggs, 799 S.W.2d 575, 1990 Ky. LEXIS 154 (Ky. 1990).
Where the pleadings indicated that the executrix of an estate which had been entrusted to defendant/attorney had filed a civil action to recover substantial sums allegedly paid to the defendant/attorney for attorney's fees by checks not signed or authorized by the executrix and it further appeared that a criminal indictment had resulted from this same matter, and that reasonable cause existed to believe that defendant/attorney had been misappropriating funds held for others to his own use, reasonable cause existed that unless order of temporary suspension was issued a real and present danger to the public existed. Kentucky Bar Ass'n v. Ladd, 824 S.W.2d 430, 1992 Ky. LEXIS 38 (Ky. 1992).
Attorney's addiction to drugs or intoxicants, failure to aggresively seek treatment, and when treatment was sought, his failure to take that treatment seriously, provided sufficient evidence for the court to find that probable cause existed that his ongoing problems affected his fitness to practice law and that he continued to pose a substantial threat of harm to his clients or to the public; thus, when coupled with his failure to timely file a response to the Inquiry Commission's petition seeking temporary suspension, the petition was granted in accordance with SCR 3.165(1)(b) and (1)(d). Inquiry Comm'n v. Robey, 172 S.W.3d 404, 2005 Ky. LEXIS 277 (2005).
Lawyer was suspended for 60 days for misconduct wherein he accepted representation of a client facing garnishments and liens in a collection action, and while he took some initial action on behalf of his client, he failed to respond to later motions, and judgment was entered against the client in the amount of $13,232. The lawyer also failed to respond to the disciplinary charges against him. Ky. Bar Ass'n v. Beal, 173 S.W.3d 243, 2005 Ky. LEXIS 330 (Ky. 2005).
5. Moral Fitness.
For purposes of this rule, it is not necessary that the judgment of conviction establish that the attorney does not in fact possess the moral fitness required for practice, rather, the rule is satisfied when it appears from the conviction that he has so acted as to create a grave issue as to his moral fitness, and the fact that the attorney was convicted of unlawful transactions with a minor, sodomy, and sexual abuse certainly creates the appearance that he acted as charged. Kentucky Bar Ass'n v. Cline, 814 S.W.2d 925, 1991 Ky. LEXIS 103 (Ky. 1991).
Despite the Inquiry Commission's allegations that an attorney had an addiction to intoxicants or drugs, which was supported by three (3) incidents in which he was publicly intoxicated, the Kentucky Supreme Court refused to find that he lacked the mental fitness to continue to practice law based on such drug or alcohol addiction, due to the attorney's treatment and post-treatment rehabilitation efforts. Inquiry Comm'n v. Hawkins, 150 S.W.3d 54, 2004 Ky. LEXIS 270 (Ky. 2004).
Because a felony mail fraud conviction entered against an attorney amounted to an offense which put in issue whether the attorney had the moral fitness to continue to practice law under SCR 3.165(1)(c), that attorney was temporarily suspended from the practice of law. Inquiry Comm'n v. Combs, 250 S.W.3d 319, 2008 Ky. LEXIS 97 (Ky. 2008).
6. — Appeal of Felony Conviction.
The fact that an attorney was in the process of appealing his conviction for three (3) felonies does not erase the appearance of guilt and neither this section nor SCR 3.320 contemplates that a temporary suspension must await the outcome of an appeal, therefore temporary suspension was ordered. Kentucky Bar Ass'n v. Cline, 814 S.W.2d 925, 1991 Ky. LEXIS 103 (Ky. 1991).
7. Connection of Assault.
Temporary suspension of attorney was warranted for conviction of two counts of assault under extreme emotional disturbance and one count of wanton endangerment in the first degree. Kentucky Bar Ass'n v. Evans, 828 S.W.2d 628, 1992 Ky. LEXIS 33 (Ky. 1992).
8. Misappropriation of Client Funds.
Where tribunal issued a two-count charge against attorney alleging that she mishandled or otherwise misappropriated $2,000 from her client, where the record indicated attorney's conviction of a misdemeanor offense was amended from a felony, where there was substantial evidence that attorney improperly dealt with client funds entrusted to her care, and where attorney tendered a check as a filing fee in bankruptcy court which was returned for insufficient funds, attorney was temporarily suspended from the practice of law in the Commonwealth until further order of the court. Kentucky Bar Ass'n v. Watson, 867 S.W.2d 191, 1993 Ky. LEXIS 174 (Ky. 1993).
Reasonable cause of misappropriation existed and Inquiry Tribunal request was followed and orders were entered for attorney's temporary suspension, notice served to attorney's banks enjoining any withdrawals and trustee appointed to handle funds where attorney owed clients over $165,000 from estate representation, yet no funds could be found in her escrow account. Kentucky Bar Ass'n v. Shelburne, 918 S.W.2d 735, 1996 Ky. LEXIS 27 (Ky. 1996).
Where attorney misappropriated funds he held for another for his own use, and otherwise improperly dealt with such funds, reasonable cause existed to believe that unless an order was issued temporarily suspending attorney from the practice of law a real and present danger existed to the public. Inquiry Tribunal v. Wells, 944 S.W.2d 570, 1997 Ky. LEXIS 59 (Ky. 1997).
An attorney was temporarily suspended from the practice of law as a result of gross negligence in her perpetuation of an inadequate accounting system that involved her secretary's illegal handling of clients' funds and in light of the nature and number of incidents in which clients suffered actual losses. Inquiry Comm'n v. Lococo, 18 S.W.3d 341, 2000 Ky. LEXIS 6 (Ky. 2000).
Attorney's license to practice law was temporarily suspended under SCR 3.165(1)(a) where the attorney did not refute allegations that he had misappropriated funds held in his law firm's escrow accounts but instead attempted to mitigate his situation in an effort to prevent a future disbarment. Inquiry Comm'n v. Steiner, 107 S.W.3d 906, 2003 Ky. LEXIS 136 (Ky. 2003).
Based on the Inquiry Commission's allegations, which included three (3) sworn affidavits from an attorney's former managing partner, the Kentucky Supreme Court found probable cause to believe that the attorney misappropriated client funds to his own use or had otherwise improperly dealt with such funds, and probable cause, under SCR 3.165(1)(b), to believe that the attorney's prior misappropriations posed a substantial threat of harm to his clients or to the public; thus, the Supreme Court ordered the attorney's temporary suspension and the Commission to commence disciplinary proceedings unless already begun or unless the attorney resigned under terms of disbarment. Inquiry Comm'n v. Hawkins, 150 S.W.3d 54, 2004 Ky. LEXIS 270 (Ky. 2004).
Attorney was temporarily suspended from the practice of law based on evidence presented by the Kentucky Inquiry Commission that the attorney had been misappropriating funds held for others to her own use, by forging signatures on settlement agreements and checks, or had been otherwise improperly dealing with client funds, including funds that were part of a decedent's estate. Inquiry Comm'n v. McNew, 151 S.W.3d 46, 2004 Ky. LEXIS 321 (Ky. 2004).
Since there was probable cause to establish, based upon 14 separate complaints filed by clients and former clients, that the attorney had misappropriated funds that the attorney held for others for the attorney's own use or that he had been otherwise improperly dealing with the funds, a temporary order of suspension was ordered. Inquiry Comm'n v. Hammond, 198 S.W.3d 591, 2006 Ky. LEXIS 187 (Ky. 2006).
Attorney was temporarily suspended from the practice of law because probable cause existed to believe that the attorney had been misappropriating client funds based on evidence that, after the attorney received a client's power of attorney with about one million dollars in assets, all of the money seemed to have disappeared. Inquiry Comm'n v. Smith, 247 S.W.3d 533, 2008 Ky. LEXIS 63 (Ky. 2008).
Attorney was suspended because probable cause existed to believe that the attorney misappropriated funds and was addicted to intoxicants based on evidence that the attorney (1) double-charged an estate, (2) converted estate funds, (3) wrote checks that were returned for insufficient funds and entered into a pre-trial diversion program to resolve criminal charges for theft, and (4) failed to attend to client matters. Inquiry Comm'n v. Cameron, 247 S.W.3d 535, 2008 Ky. LEXIS 69 (Ky. 2008).
In an attorney disciplinary proceeding where the Inquiry Commission of the Kentucky Bar Association requested that an attorney be temporarily suspended from the practice of law, the attorney was so suspended as a result of probable cause being established by the petition, the attorney's failure to respond, and his indication that he did not object to the petition, that he had misappropriated or otherwise improperly dealt with funds held on behalf of his clients in seven separate incidences for which complaints against him had been filed. Inquiry Comm'n v. Menefee, 255 S.W.3d 515, 2008 Ky. LEXIS 154 (Ky. 2008).
Lawyer was temporarily suspended under circumstances in which, although there was no definitive proof that the lawyer had misused his client's assets, the probable cause requirement under SCR 3.165 was satisfied; the affidavits and other evidence suggested that the lawyer improperly sold stock, took the client's jewelry, cash, and other property, signed over assets to himself, and convinced the client to engage in transactions without her informed consent. Probable cause also existed to believe that the lawyer's conduct posed a substantial threat of harm to his clients or the public. Inquiry Comm'n v. Greene, 266 S.W.3d 242, 2008 Ky. LEXIS 251 (Ky. 2008).
Attorney admitted that he used money taken from his escrow account containing client funds to pay personal debts and invented a company to cover his misappropriation of client funds; he was charged with, and temporarily suspended from the practice of law and restricted from dealing with client funds for violating SCR 3.130-8.1(a) for making numerous false statements of material fact to the Kentucky Bar Counsel regarding the loan to the company; SCR 3.130-8.1(b) for failing to correct the false information he provided the Bar Counsel; SCR 3.130-8.4(b) for committing the criminal acts of falsely completing the jurat on the three affidavits and misappropriating his client's funds for his own use; and SCR 3.130-8.4(c) for engaging in conduct involving dishonesty, fraud, deceit, and misrepresentation. Inquiry Comm'n v. Orr, 336 S.W.3d 458, 2011 Ky. LEXIS 59 (Ky. 2011).
Attorney (1) knowingly filed with the United States Bankruptcy Court for the Eastern District of Kentucky two certificates of credit counseling that he created and falsified; (2) failed to disclose the falsity of those certificates in a later motion to the Court; and (3) engaged in conduct involving dishonesty, fraud, deceit or misrepresentation; based on that information, the attorney was found to be misappropriating funds he held for others to his own use or otherwise improperly using those funds and his conduct posed a substantial threat of harm to his clients or the public under SCR 3.165(1)(a) and (1)(b), and it was appropriate to place restrictions on the attorney's access to client funds under SCR 3.165(2). Thus, the attorney was temporarily suspended from the practice of law. Inquiry Comm'n v. Orr, 336 S.W.3d 458, 2011 Ky. LEXIS 59 (Ky. 2011).
9. Falsifying Information.
Attorney was temporarily suspended from the practice of law in the Commonwealth of Kentucky and disciplinary proceedings were ordered to be instituted against him after he falsely told a client that an unfiled civil claim for sex with a minor existed against the client and advised the client to settle for nearly $60,000. Inquiry Comm'n v. Treadway, 122 S.W.3d 71, 2003 Ky. LEXIS 249 (Ky. 2003).
Rule 3.166.  Automatic suspension after conviction of a felony.
Text
(1)  Any member of the Kentucky Bar Association who pleads guilty to a felony, including a no contest plea or a plea in which the member allows conviction but does not admit the commission of a crime, or is convicted by a judge or jury of a felony, in this State or in any other jurisdiction, shall be automatically suspended from the practice of law in this Commonwealth. “Felony” means an offense for which a sentence to a term of imprisonment of at least one (1) year is authorized by law. The imposition of probation, parole, diversion or any other type of discharge prior to the service of sentence, if one is imposed, shall not affect the automatic suspension. The suspension shall take effect automatically beginning on the day following the plea of guilty or finding of guilt by a judge or jury or upon the entry of judgment whichever occurs first. The suspension under this rule shall remain in effect until dissolved or superseded by order of the Court. Within thirty (30) days of the plea of guilty, or the finding of guilt by a judge or jury, or entry of judgment, whichever occurs first, the suspended attorney may file a motion with the Clerk of the Supreme Court of Kentucky setting forth any grounds which the attorney believes justify dissolution or modification of the suspension.
(2)  The attorney prosecuting the case to a plea of guilty, conviction by judge or jury or entry of judgment, whichever occurs first, shall immediately notify Bar Counsel and the Clerk of the Supreme Court that such plea, finding or entry of judgment has been made.
(3)  The suspended attorney shall serve a copy of any motion filed under paragraph (1) above on Bar Counsel by mailing a copy to 514 West Main Street, Frankfort, Kentucky 40601. Bar Counsel shall file a response to the suspended attorney's motion within twenty (20) days of receipt of the motion.
(4)  Any attorney suspended under this rule shall notify all clients in writing of the attorney's inability to continue to represent them and shall furnish copies of all such letters to the Director. These letters shall be mailed to the client within ten (10) days after the plea of guilty, conviction by judge or jury, or entry of judgment has been made. The attorney shall make arrangements to return all active files to the client or new counsel and shall return all unearned attorney fees and client property to the client and shall advise the Director of such arrangements within the same ten (10) day period.
(5)  Any attorney suspended under this rule shall immediately, to the extent possible, cancel and cease any advertising activities in which the attorney is engaged, and remove the attorney's name from any firm with which the attorney is associated.
(6)  Disciplinary proceedings against such attorney shall be initiated by the Inquiry Commission pursuant to SCR 3.160, unless already begun or unless the suspended attorney resigns under terms of disbarment.
History
(Adopted September 7, 1994, effective October 1, 1994; amended September 14, 1998, effective October 1, 1998; amended October 2, 2003, effective January 1, 2004; amended October 18, 2005, effective January 1, 2006; amended December 12, 2007, effective February 1, 2008; amended January 18, 2012, effective March 1, 2012.)
Annotations

Cited:  Kentucky Bar Ass'n v. Rogers, 895 S.W.2d 577, 1995 Ky. LEXIS 38 (Ky. 1995); Kentucky Bar Ass'n v. Huffman, 907 S.W.2d 761, 1995 Ky. LEXIS 119 (Ky. 1995); Kentucky Bar Ass'n v. Traylor, 922 S.W.2d 9, 1996 Ky. LEXIS 44 (Ky. 1996); Kentucky Bar Ass'n v. Turner, 922 S.W.2d 11, 1996 Ky. LEXIS 56 (Ky. 1996); Kentucky Bar Ass'n v. Starnes, 919 S.W.2d 225, 1996 Ky. LEXIS 26 (Ky. 1996); Craft v. Kentucky Bar Ass'n, 969 S.W.2d 211, 1998 Ky. LEXIS 96 (Ky. 1998); Kentucky Bar Ass'n v. Thomas, 986 S.W.2d 901, 1999 Ky. LEXIS 35 (Ky. 1999); Kentucky Bar Ass'n v. Broadway, 988 S.W.2d 33, 1999 Ky. LEXIS 45 (Ky. 1999); Kentucky Bar Ass'n v. Durie, 995 S.W.2d 375, 1999 Ky. LEXIS 62 (Ky. 1999); Kentucky Bar Ass'n v. Roberts, 14 S.W.3d 554, 2000 Ky. LEXIS 32 (Ky. 2000); Kentucky Bar Ass'n v. Barger, 26 S.W.3d 791, 2000 Ky. LEXIS 111 (Ky. 2000); Kentucky Bar Ass'n v. Rorrer, 28 S.W.3d 308, 2000 Ky. LEXIS 114 (Ky. 2000); Kentucky Bar Ass'n v. Embry, 31 S.W.3d 925, 2000 Ky. LEXIS 148 (Ky. 2000); State Bar Ass'n v. Richendollar, 44 S.W.3d 375, 2001 Ky. LEXIS 90 (Ky. 2001); Horn v. Ky. Bar Ass'n, 92 S.W.3d 83, 2002 Ky. LEXIS 245 (Ky. 2002); Dunn v. Ky. Bar Ass'n, 160 S.W.3d 347, 2005 Ky. LEXIS 128 (Ky. 2005); Ky. Bar Ass'n v. Gray, 183 S.W.3d 179, 2006 Ky. LEXIS 9 (Ky. 2006); Daniels v. Ky. Bar Ass'n, 247 S.W.3d 530, 2008 Ky. LEXIS 62 (Ky. 2008).
NOTES TO DECISIONS

 	1. 	In General.
 	2. 	Felony Convictions.
 	3. 	Motion to Dissolve Suspension.
 	4. 	Felony Offense.
 	5. 	Credit against Reinstatement Waiting Period.
 	6. 	Temporary Suspension.
1. In General.
A suspension under the rule is automatic and begins on the day following the finding of guilt. Kentucky Bar Ass'n v. Carmichael, 982 S.W.2d 202, 1998 Ky. LEXIS 155 (Ky. 1998).
When an automatic suspension was dissolved, a lawyer was returned to pre-suspension status and could not be penalized for having to complete the current year's continuing legal education requirements before the due date imposed on other members of the bar. Ky. Bar Ass'n v. Barger, 98 S.W.3d 861, 2003 Ky. LEXIS 96 (Ky. 2003).
2. Felony Convictions.
Where attorney was convicted for seven felony counts of corruption of a minor, beginning on the day which followed the plea of guilty or finding of guilt by a judge or jury he was automatically suspended from the practice of law in the Commonwealth of Kentucky under this rule, and, under SCR 3.160 disciplinary proceedings should have been initiated by the Inquiry Tribunal unless already begun or unless attorney resigned under terms of disbarment. Kentucky Bar Ass'n v. Pansiera, 896 S.W.2d 613, 1995 Ky. LEXIS 52 (Ky. 1995).
Where attorney was convicted of a felony drug offense and of Operating a Motor Vehicle Under the Influence, Second Offense, he was properly suspended automatically from the practice of law. Kentucky Bar Ass'n v. Gettys, 924 S.W.2d 500, 1996 Ky. LEXIS 63 (Ky. 1996).
A judge was charged with violating SCR 3.130-8.3(b) and was granted his motion to resign after he promised leniency to a defendant in exchange for illegal drugs, was charged for that offense under 18 USCS § 1951, pled guilty, and was automatically temporarily suspended under SCR 3.166. Huffman v. Kentucky Bar Ass'n, 954 S.W.2d 321, 1997 Ky. LEXIS 131 (Ky. 1997).
Attorney who pled guilty to procuring witness to commit perjury, in violation of federal law, was subject to the automatic suspension provisions of this rule. Kentucky Bar Ass'n v. Craft, 962 S.W.2d 876, 1998 Ky. LEXIS 24 (Ky. 1998).
Automatic suspension from law practice was proper sanction against attorney convicted of tampering with evidence. Kentucky Bar Ass'n v. Marsh, 968 S.W.2d 89, 1998 Ky. LEXIS 83 (Ky. 1998).
An attorney was automatically suspended from the practice of law in the Commonwealth where he entered a plea of guilty to a charge of first-degree possession of a controlled substance and second-degree criminal possession of a forged instrument, and the Inquiry Tribunal was directed to initiate disciplinary proceedings. Kentucky Bar Ass'n v. Fausz, 24 S.W.3d 666, 2000 Ky. LEXIS 86 (Ky. 2000).
An attorney was automatically suspended from the practice of law in the Commonwealth for felony convictions of conspiracy to defraud a financial institution, bank fraud, making false statements, and bank bribery, and the Inquiry Commission was directed to initiate disciplinary proceedings against him. Kentucky Bar Ass'n v. Matthews, 24 S.W.3d 663, 2000 Ky. LEXIS 88 (Ky. 2000).
The automatic suspension of the license of an attorney who entered Alford pleas to three felonies was required by SCR 3.166(1), even though she was accepted into a diversion program, as the result of which the charges against her could eventually be dismissed. Ky. Bar Ass'n v. Haggard, 57 S.W.3d 300, 2001 Ky. LEXIS 173 (Ky. 2001).
Attorney was automatically suspended from the practice of law, pursuant to SCR 3.166(1), following his guilty plea and conviction for illegal possession of a controlled substance in the first degree (morphine), a class D felony. Ky. Bar Ass'n v. Rankin, 69 S.W.3d 468, 2002 Ky. LEXIS 44 (Ky. 2002).
Attorney was automatically suspended from the practice of law effective the day after he was adjudged guilty of a felony offense where no motion had been filed to dissolve or modify the suspension; therefore, state supreme court entered a public order notifying members of the legal community and the public of the suspension. Ky. Bar Ass'n v. Bertram, 76 S.W.3d 273, 2002 Ky. LEXIS 87 (Ky. 2002).
Granting of the Kentucky Bar Association's motion confirming the automatic temporary suspension of the attorney was proper where he had a felony conviction. Ky. Bar Ass'n v. McKenzie, 111 S.W.3d 871, 2003 Ky. LEXIS 154 (Ky. 2003).
Following an attorney's six (6) felony convictions, and automatic suspension from the practice of law, pursuant to SCR 3.166(1), the motion from the Kentucky Bar Association requesting a published order to confirm the suspension was granted. Ky. Bar Ass'n v. VanMeter, 111 S.W.3d 863, 2003 Ky. LEXIS 160 (Ky. 2003).
Attorney who pled guilty to impersonating a peace officer, in violation of KRS 519.055, and was automatically suspended from the practice of law, under SCR 3.661(1), sought a two-year suspension, retroactive to the date of her automatic suspension, in light of her successful completion of pre-trial diversion and the dismissal of her criminal case, and her request was granted. Haggard v. Ky. Bar Ass'n, 118 S.W.3d 589, 2003 Ky. LEXIS 223 (Ky. 2003).
Where an attorney was convicted of felony tampering with physical evidence, pursuant to SCR 3.166, the attorney was automatically temporarily suspended from the practice of law and was ordered to notify clients and courts of the suspension in compliance with the provisions of SCR 3.390. Ky. Bar Ass'n v. Runner, 133 S.W.3d 477, 2004 Ky. LEXIS 118 (Ky. 2004), vacated, 146 S.W.3d 400, 2004 Ky. LEXIS 317 (Ky. 2004).
Kentucky Bar Association was granted an order confirming the automatic temporary suspension of an attorney pursuant to SCR 3.166(1) based on the attorney's guilty plea in the United States District Court for the Eastern District of Kentucky to a violation of 21 USCS § 846, intending to commit the crime of manufacturing a controlled substance, specifically, methamphetamine. Ky. Bar Ass'n v. Bierbauer, 201 S.W.3d 33, 2006 Ky. LEXIS 235 (Ky. 2006).
Because an attorney was convicted of two felonies, the attorney was automatically suspended under SCR 3.166(1), despite the fact that the attorney was granted pretrial diversion. Ky. Bar Ass'n v. Troutman, 216 S.W.3d 652, 2007 Ky. LEXIS 66 (Ky. 2007).
Kentucky Bar Association's motion for an order confirming an automatic suspension pursuant to SCR 3.166 was granted where the attorney had pled guilty to conspiring to engage and attempt to engage in monetary transactions in criminally derived property that was of value greater that $10,000, in violation of 18 USCS § 1956(h). Ky. Bar Ass'n v. Conway, 222 S.W.3d 230, 2007 Ky. LEXIS 113 (Ky. 2007).
Lawyer was automatically suspended pursuant to SCR. 3.166(1) under circumstances in which he pled guilty in federal court to conspiracy to commit wire fraud, 18 USCS § 317; the offense was a felony for these purposes because the lawyer was sentenced to a term of imprisonment of at least one year. Ky. Bar Ass'n v. Sexton, 232 S.W.3d 519, 2007 Ky. LEXIS 185 (Ky. 2007).
Attorney's automatic temporary suspension was confirmed pursuant to SCR 3.166 as the attorney pleaded guilty to violating 42 USCS § 1973i by counseling and inducing two (2) individuals to pay and offer to pay persons for voting in an election held to elect a candidate for a Member of the United States House of Representatives; the attorney also knowingly made false, material declarations and statements before a grand jury investigating election fraud in violation of 18 USCS § 1621. Kentucky Bar Ass'n v. Maze, 243 S.W.3d 347, 2008 Ky. LEXIS 1 (Ky. 2008).
3. Motion to Dissolve Suspension.
Attorney's motion, following his automatic suspension due to his being convicted of a felony, to dissolve suspension on grounds he had filed a motions for judgment of acquittal and a new trial was denied; only upon success of either motion may attorney again file for motion to dissolve suspension. Kentucky Bar Ass'n v. Horn, 929 S.W.2d 191, 1996 Ky. LEXIS 98 (Ky. 1996).
Automatic suspension of an attorney under SCR 3.166(1) for his conviction of possession of a controlled substance was dissolved as the conviction was reversed on appeal, and the Kentucky Inquiry Commission did not object to the dissolution; the disciplinary case remained pending, and was held in abeyance pending the outcome of the underlying case. Ky. Bar Ass'n v. Barger, 98 S.W.3d 59, 2002 Ky. LEXIS 273 (Ky. 2002).
Because an attorney's criminal conviction was dismissed, the attorney's SCR 3.166 automatic suspension was dissolved and the attorney's bar membership was restored; the attorney was ordered to pay current bar association dues and fulfill the current continuing legal education requirements. Ky. Bar Ass'n v. Hays, 220 S.W.3d 688, 2006 Ky. LEXIS 339 (Ky. 2006).
4. Felony Offense.
An attorney who plead guilty to the felony offense of using computers to obtain child pornography transmitted through interstate or foreign commerce was automatically suspended from the practice of law in Kentucky under SCR 3.166. Kentucky Bar Ass'n v. Wagers, 956 S.W.2d 904, 1997 Ky. LEXIS 152 (Ky. 1997).
Court properly adopted the recommendation of the Kentucky Bar Association and confirmed the automatic temporary suspension of the attorney where he pled guilty to perjury in the first degree. Ky. Bar Ass'n v. Lyon, 111 S.W.3d 870, 2003 Ky. LEXIS 156 (Ky. 2003).
5. Credit against Reinstatement Waiting Period.
Request by attorney convicted of extortion and mail fraud to have temporary suspension period credited against the minimum waiting period required by SCR 3.520 prior to  application for reinstatement was denied, where disciplinary proceedings were abated pursuant to his request, and where there were no mitigating circumstances warranting leniency. Rogers v. Kentucky Bar Ass'n, 967 S.W.2d 583, 1998 Ky. LEXIS 61 (Ky. 1998).
6. Temporary Suspension.
The decision in Kentucky Bar Association v. Barger,  98 S.W.3d 861 (Ky. 2003) is overruled to the extent that prior continuing legal education and bar dues are required for the years during which a suspension pursuant to SCR 3.166 was effective. Ky. Bar Ass'n v. Hays, 220 S.W.3d 688, 2006 Ky. LEXIS 339 (Ky. 2006).
Temporary suspension from the practice of law was ordered, until the order was superseded by subsequent court order, for an attorney because the attorney pleaded guilty to cocaine possession, to possession of a prescription not in its original container, and to possession of drug paraphernalia. Further, the Kentucky Inquiry Commission was directed to commence disciplinary proceedings against the attorney, unless the proceedings were already begun or unless the attorney resigned under terms of disbarment. Ky. Bar Ass'n v. Sawyer, 133 S.W.3d 478, 2004 Ky. LEXIS 112 (Ky. 2004).
Lawyer's automatic temporary suspension was confirmed where the lawyer was convicted by a federal court jury of conspiracy to commit securities fraud and wire fraud, securities fraud, and wire fraud. Ky. Bar Ass'n v. Brandon, 173 S.W.3d 909, 2005 Ky. LEXIS 329 (Ky. 2005).
Because a felony mail fraud conviction entered against an attorney amounted to an offense which put in issue whether the attorney had the moral fitness to continue to practice law under SCR 3.165(1)(c), that attorney was temporarily suspended from the practice of law. Inquiry Comm'n v. Combs, 250 S.W.3d 319, 2008 Ky. LEXIS 97 (Ky. 2008).
Attorney was suspended for four years because he was twice convicted of driving under the influence of alcohol, the parties negotiated a sanction in an effort to resolve the pending disciplinary charge, the attorney's unlawful conduct neither affected his clients nor related to his law practice, and the attorney sought and participated in rehabilitative services. Gordinier v. Ky. Bar Ass'n, 408 S.W.3d 78,  2013 Ky. LEXIS 413 (Ky. 2013).
Rule 3.170.  Processing disciplinary cases. [Repealed]
History
(Amended September 14, 1998; effective October 1, 1998; amended October 18, 2005, effective January 1, 2006; repealed January 13, 2020, effective March 1, 2020.)
Rule 3.175.  Efficient enforcement; notice of attorney's address. [Repealed].
History
(Adopted September 14, 1998; effective October 1, 1998; amended October 2, 2003, effective January 1, 2004; amended October 18, 2005, corrected October 26, 2005, effective January 1, 2006; amended October 7, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016; repealed eff. Jan. 1, 2018.)
Rule 3.180.  Investigations and trials to be prompt; subpoena power.
Text
(1)  All investigations and the trial of all disciplinary cases shall be begun, prosecuted and completed as promptly as the ends of justice will permit. Neither the unwillingness of the complainant to prosecute, nor an offer of settlement, compromise or restitution shall delay the investigation, trial or report to the board.
(2)  Proceedings may be deferred by the Inquiry Commission if there is pending civil or criminal litigation directly involving the Respondent or proposed Respondent involving substantially similar material allegations to that or those in the disciplinary proceedings, provided, however, that the Respondent-attorney proceeds with reasonable dispatch to insure the prompt disposition of the pending litigation. Proceedings deferred pursuant to this subsection shall be reviewed quarterly by the Inquiry Commission.
(3)  Upon application of Bar Counsel to the Inquiry Commission and after a hearing of which Respondent is given at least five (5) days’ notice, for good cause shown the Inquiry Commission may authorize the Director or the Disciplinary Clerk to issue a subpoena to a Respondent, or any other person or legal entity, to produce to Bar Counsel any evidence deemed by the Inquiry Commission to be material to the investigation of a complaint or investigative file opened pursuant to SCR 3.160(2), and to  testify regarding such production. Such an application may be made in connection with complaints against more than one Respondent if the complaints are based on the same or a related set of facts. The person or entity so subpoenaed will not divulge, except to his/her own attorney, that such a subpoena has been served nor what evidence is sought or obtained. The Respondent may be present at the time the evidence or material is examined or obtained by Bar Counsel and will be furnished copies of all documents obtained, unless obtained from the Respondent.
(4)  If any witness refuses to testify concerning any matter for which he or she may lawfully be interrogated, upon application of the inquiry Commission to the Circuit Court of the county in which the witness resides, the Circuit Court may compel obedience by proceedings for contempt as in the case of disobedience of a subpoenas issued from the Circuit Court.
History
(Amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended January 1, 1982, effective April 1, 1982; amended September 14, 1998, effective October 1, 1998; amended January 18, 2012, effective March 1, 2012; amended January 13, 2020, effective March 1, 2020.)
Annotations

Cited:  Ky. Bar Ass'n v. Barger, 98 S.W.3d 59, 2002 Ky. LEXIS 273 (Ky. 2002).
NOTES TO DECISIONS

 	1. 	Failure to Comply with Subpoena Duces Tecum.
 	2. 	Application.
1. Failure to Comply with Subpoena Duces Tecum.
Where the attorney willfully avoided complying with the Supreme Court's Order of Temporary Suspension, and with the subpoena duces tecum, he was held in contempt and fined $500.00 and incarcerated for a period of 150 days. Kentucky Bar Asso. v. Conley, 709 S.W.2d 434, 1986 Ky. LEXIS 260 (Ky. 1986).
2. Application.
Subsection (3) of this rule applies only to investigations which are at the complaint stage; it has no application to post-charge matters. Where an attorney had already been charged, the underlying Kentucky Bar Association (KBA) investigation was beyond the complaint stage; thus, subsection (3) of this rule was inapplicable to the subpoena issued by the KBA. Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
Rule 3.181.  Assistance to other lawyer disciplinary jurisdictions.
Text
(1)  Upon receipt by the Director of a subpoena certified to be duly issued under the rules or laws of another lawyer disciplinary jurisdiction, or by a clients' security fund of any jurisdiction, the Inquiry Commission may authorize the Director or Disciplinary Clerk to issue the subpoena directing a person domiciled or found within the Commonwealth of Kentucky to give testimony and/or produce documents or other things for use in the other lawyer disciplinary or clients' security fund proceedings as directed in the subpoena of the other jurisdiction.
(2)  The testimony or production shall be only in the county wherein the person resides or is employed, or as otherwise fixed by the inquiry Commission for good cause shown, and shall be taken as provided in CR 28.01.
(3)  Any attack on the validity of a subpoena issued by another jurisdiction may be heard and determined by the disciplinary authority of the other state in accordance with the law of the issuing jurisdiction.
(4)  In addition to the relief available under the law of the requesting disciplinary jurisdiction or clients' security fund, upon motion made by a party or by the person from whom appearance or production is sought, and for good cause shown, the inquiry Commission may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, including one or more of the following: (a) that the testimony or production not be had; (b) that it may be had only on specified terms and conditions, including a designation of the time or place; (c) that it may be had only by a method other than that selected by the party seeking testimony or production; (d) that certain matters not be inquired into, or that the scope of the subpoena be limited to certain matters; (e) that the testimony be taken with no one present except persons designated by the inquiry Commission; (9 that testimony may be sealed to be opened only by order of the original issuing jurisdiction; (g) that a trade secret or other confidential research, development, or commercial information not be disclosed or be disclosed only in a designated way; (h) that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened as directed by the original issuing jurisdiction.
History
(Adopted January 18, 2012, effective March 1, 2012; amended November 3, 2015, effective January 1, 2016.)
Rule 3.185.  Informal admonition procedure. [Repealed]
History
(Adopted effective June 14, 1972; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended September 14, 1998, effective October 1, 1998; amended March 22, 2007, effective April 1, 2007; amended December 12, 2007, effective February 1, 2008; amended January 18, 2012, effective March 1, 2012; amended November 3, 2015, effective January 1, 2016; amended eff. Jan. 1, 2018; repealed January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Court Order 2007-008 extended the pilot project set forth in SCR 3.160 and SCR 3.185 until February 1, 2008, the effective date of Court Order 2007-007, which amended SCR 3.160 and SCR 3.185. 
Rule 3.190.  Charges; form; by whom and where filed. [Repealed]
History
(Amended September 14, 1998, effective October 1, 1998; amended October 18, 2005, effective January 1, 2006; amended December 12, 2007, effective February 1, 2008; repealed January 13, 2020, effective March 1, 2020.)
Annotations

Cited: Kentucky Bar Ass'n v. Brown, 906 S.W.2d 360, 1995 Ky. LEXIS 103 (Ky. 1995); Pulliam v. Ky. Bar Ass'n, 84 S.W.3d 455, 2002 Ky. LEXIS 178 (Ky. 2002).
Rule 3.200.  Notice of filing charges; time to answer. [Repealed]
History
(Amended October 14, 1977, effective January 1, 1978; amended September 14, 1998, effective October 1, 1998; amended October 18, 2005, effective January 1, 2006; amended December 12, 2007, effective February 1, 2008; repealed January 13, 2020, effective March 1, 2020.)
Annotations

Cited:  In re Goodman, 19 S.W.3d 111, 2000 Ky. LEXIS 74 (Ky. 2000).
NOTES TO DECISIONS
1. Failure to notify.
Where a notice of hearing was sent to an attorney's last known address or bar address as required by this rule and where the attorney apparently did not notify the bar association of her change of address or name prior to the inquiry tribunal bringing charges against her and the hearing, the attorney was not entitled to the granting of her petition for a notice of review. Allen v. Kentucky Bar Ass'n, 985 S.W.2d 347, 1999 Ky. LEXIS 16 (Ky. 1999).
Rule 3.210.  Processing cases of default, admissions of violations or answers raising only issues of law.
Text
(1)  If no answer is filed after a Respondent is notified, the Inquiry Commission shall order the record, together with such investigative evidence as may have been obtained, to be submitted to the Board. If there is more than one file, the Inquiry Commission may at the request of Bar Counsel order the files be consolidated.
(2)  After entry of the order of submission, the Board may rule on Motions to file  late answers for good cause shown as set forth in CR 6.02. The Office of Bar Counsel  shall have an opportunity to file a response. The entire Board shall rule on the Motion.  If the Motion is granted, the Board shall return the entire record to the Disciplinary Clerk  for further proceedings. If the Motion is overruled, the matter shall stand submitted to  the Board. 
(3)  If the parties agree that the answer raises only issues of law, or the Respondent admits the violation, the case shall be submitted to the Board upon Motion by either party. Bar Counsel may file a brief within 20 days after the order granting the Motion is entered, and the Respondent may file a brief within 20 days thereafter. After briefs are filed, or the time within which briefs may be filed has expired, the record and briefs shall be forwarded to the President for assignment to a member of the Board for a report. 
(4)  In the event of a case submitted under subsection (3), the Board, by a vote of a majority of the Board present and voting, may return the entire record to the Disciplinary Clerk for appointment of a Trial Commissioner pursuant to SCR 3.230 to conduct an evidentiary hearing, which proceeding will be confidential pursuant to 3.150.
History
(Amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended September 14, 1998, effective October 1, 1998; amended October 7, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016; amended January 13, 2020, effective March 1, 2020.)
Annotations

Cited: Kentucky Bar Asso. v. Littleton, 560 S.W.2d 5, 1977 Ky. LEXIS 562 (Ky. 1977); Kentucky Bar Asso. v. Roberts, 579 S.W.2d 107, 1979 Ky. LEXIS 235 (Ky. 1979); Kentucky Bar Asso. v. White, 613 S.W.2d 132, 1981 Ky. LEXIS 220 (Ky. 1981); Kentucky Bar Asso. v. Reed, 623 S.W.2d 228, 1981 Ky. LEXIS 284 (Ky. 1981); Kentucky Bar Asso. v. Cowden, 727 S.W.2d 403, 1987 Ky. LEXIS 202 (Ky. 1987); Kentucky Bar Ass'n v. Mills, 808 S.W.2d 804, 1991 Ky. LEXIS 43 (Ky. 1991); Kentucky Bar Ass'n v. Watson, 821 S.W.2d 812, 1992 Ky. LEXIS 5 (Ky. 1992); Boone v. Commonwealth, 821 S.W.2d 813, 1992 Ky. LEXIS 7 (Ky. 1992); Kentucky Bar Ass'n v. Walker, 922 S.W.2d 10, 1996 Ky. LEXIS 55 (Ky. 1996); Kentucky Bar Ass'n v. Aldering, 929 S.W.2d 190, 1996 Ky. LEXIS 91 (Ky. 1996); Kentucky Bar Ass'n v. Stevenson, 26 S.W.3d 789, 2000 Ky. LEXIS 117 (Ky. 2000); Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 308, 2008 Ky. LEXIS 94 (Ky. 2008); Ky. Bar Ass'n v. Edwards, 377 S.W.3d 557, 2012 Ky. LEXIS 146 (Ky. 2012).
NOTES TO DECISIONS

 	1. 	Procedure for Disciplining Attorney.
 	2. 	Default Case.
 	3. 	Failure to Respond.
1. Procedure for Disciplining Attorney.
The procedure for disciplining an attorney is clear in requiring an evidentiary hearing if a respondent raises a question of fact, but if there are only issues of law, the matter is sent by the inquiry tribunal to the board of governors. Kentucky Bar Asso. v. Ricketts, 599 S.W.2d 454, 1980 Ky. LEXIS 219 (Ky. 1980).
Supreme Court permanently disbarred attorney who pleaded guilty to theft of monies as commissioner of two (2) counties for violations of SCR 3.130-8.3(b) (now 8.4(b)); he had bi-polar disorder and obsessive compulsive personality, but evidence in the SCR 3.210 proceeding (presented on the record after the parties agreed only questions of law were presented) did not support that the attorney's acts were based on his illness and were not intentional. Ky. Bar Ass'n v. Layton, 97 S.W.3d 452, 2003 Ky. LEXIS 16 (Ky. 2003).
Attorney was permanently disbarred due to ten separate disciplinary charges against him resulting in default cases under SCR 3.210; given the seriousness of charges against him, his past disciplinary history, his failure to respond to disciplinary authorities, and the potential criminal nature of actions, the attorney was disbarred and ordered to pay restitution. Ky. Bar Ass'n v. Menefee, 296 S.W.3d 423,  2009 Ky. LEXIS 248 (Ky. 2009).
2. Default Case.
In an attorney disciplinary proceeding, when the Kentucky Bar Association was unable to make actual service of the charges on the attorney at her bar roster address or two (2) other addresses appearing in her communications with a complaining client, she was served constructively by serving the Secretary of State, and, as she submitted no answer, the case was submitted as a default case pursuant to SCR 3.210(1). Ky. Bar Ass'n v. Perry, 102 S.W.3d 507, 2003 Ky. LEXIS 65 (Ky. 2003).
Pursuant to SCR 3.370(10), which governs default cases, the Kentucky Supreme Court adopted the decision of the Board of Governors imposing a five-year concurrent suspension, rather than disbarment, upon a finding of guilt as to five (5) of the seven (7) charges of misconduct based on the evidence presented, which supported a finding that he neglected his clients in those five (5) cases and then failed to respond to the charges against him. Ky. Bar Ass'n v. Wade, 172 S.W.3d 399, 2005 Ky. LEXIS 279 (Ky. 2005).
3. Failure to Respond.
The attorney's failure to respond is equivalent to an admission of guilt; when an attorney fails to respond to a complaint, the allegation of the complaint may be taken as confessed. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Rule 3.220.  When charge shall not be taken as confessed. [Deleted.]
Annotations

Compiler's Notes.
This rule (Amended October 18, 1977, effective January 1, 1978) was deleted by Order of Supreme Court of September 14, 1998, effective October 1, 1998.
Rule 3.225.  Appointment of Trial Commission.
Text
 The Chief Justice shall appoint, subject to the approval of the Supreme Court,  from among the membership of the Bar Association, a Trial Commission and shall  designate a chair from the Commission. The Trial Commission shall consist of no more  than 15 members. Members of the Trial Commission shall be lawyers licensed in the  Commonwealth who possess the qualifications of a Circuit Judge. To the extent  practicable, the Chief Justice shall, with the consent of the Court, appoint Trial  Commissioners from each appellate district. Such Trial Commissioners shall serve 1 or  more 4 year terms. 
History
(Adopted September 14, 1998, effective October 1, 1998; amended November 10, 2004, effective November 8, 2004; amended October 18, 2005, effective January 1, 2006; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014.)
Rule 3.230.  Procedure when answer raises issues of fact.
Text
After an answer is filed raising issues of fact, the Disciplinary Clerk shall appoint the next available member of the Trial Commission to serve as a commissioner upon approval by the Chief Justice. The Trial Commissioner shall reside in a different Supreme Court district from that of the Respondent. The Disciplinary Clerk shall immediately notify the Trial Commissioner of his/her appointment and provide the Trial Commissioner a copy of the pleadings.
History
(Amended October 14, 1977, effective January 1, 1978; amended June 30, 1986, effective January 1, 1987; amended September 14, 1998, effective October 1, 1998; amended December 12, 2007, effective February 1, 2008.)
Annotations

Cited: Ky. Bar Ass'n v. Weinberg, 198 S.W.3d 595, 2006 Ky. LEXIS 198 (Ky. 2006).
NOTES TO DECISIONS
1. Appointment of Trial Commissioner.
Where the appointment of a trial commissioner is required by the raising of issues of fact, the Kentucky Bar Association is not required to advise the party seeking reinstatement of the charges against him. White v. Kentucky Bar Ass'n, 989 S.W.2d 573, 1999 Ky. LEXIS 9 (Ky. 1999).
Rule 3.240.  Notice of appointment of Trial Commissioner and hearing.
Text
(1)  Upon the appointment of a Trial Commissioner, the Disciplinary Clerk shall  notify the parties of his/her name and address. The Trial Commissioner shall fix the time  and place of the hearing and the Disciplinary Clerk shall give notice thereof to the  parties. Such hearing shall occur not less than 30 days, nor more than 180 days, after  the date of the notice, but for good cause shown, said time may be extended by the  Trial Commissioner for a period not to exceed an additional 180 days. 
(2)  Any time, not later than 20 days after the appointment of a Trial  Commissioner or at such point in the proceeding that facts become known sufficient for  such challenge, the Respondent or Bar Counsel may, by motion, challenge for cause the Trial Commissioner. If the challenge is such as might disqualify a Circuit Judge, the Chief Justice shall relieve the challenged member and direct the Disciplinary Clerk to immediately fill the vacancy.
(3)  The Trial Commissioner may convene a pretrial conference. The Trial Commissioner shall have the authority to demand the appearance of counsel representing the respective parties at the pretrial conference or such other conferences as he/she may convene in person or by telephone for the purpose of disposing of pretrial matters of motions.
History
(Amended October 14, 1977, effective January 1, 1978; amended September 14, 1998; effective October 1, 1998; amended October 18, 2005, effective January 1, 2006; amended October 7, 2013, effective January 1, 2014.)
Rule 3.250.  Challenge to qualifications of Trial Commissioner. [Deleted.]
Annotations

Compiler's Notes.
This rule (Amended October 14, 1977, effective January 1, 1978) was deleted by Order of the Supreme Court of September 14, 1998, effective October 1, 1998.
Rule 3.260.  Joinder and consolidation.
Text
(1)  Any number of acts or omissions, and any number of separate and distinct transactions, alleged to constitute unprofessional conduct on the part of an attorney may be alleged in a single charge in separate counts. Separate charges may, by order of the Inquiry Commission, be consolidated and tried as a single disciplinary case.
(2)  A charge may be filed against two or more attorneys if based on the same or related state of facts, and separate charges against two or more attorneys based upon the same or related state of facts may, by order of the Inquiry Commission, be consolidated and tried as a single disciplinary proceeding. Where two or more attorneys are proceeded against in the same proceeding, the Trial Commissioner shall report to the Board as to each.
(3)  Charges against two or more attorneys may be consolidated by order of the inquiry Commission for limited purposes including, but not limited to, preservation of testimony, out of state depositions, or document production pursuant to subpoena.
(4)  Any party may file a motion with the Inquiry Commission to sever separate charges against any attorney as provided in subsection (1), or to sever charges against two or more attorneys as provided in subsection (2) or (3). However, the filing of such motions shall not delay the evidentiary hearing or the Board's consideration of the case.
History
(Amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended September 14, 1998, effective October 1, 1998; amended December 12, 2007, effective February 1, 2008; amended January 18, 2012, effective March 1, 2012.)
Annotations

Cited:  Kentucky Bar Asso. v. Getty, 535 S.W.2d 91, 1975 Ky. LEXIS 13 (Ky. 1975).
NOTES TO DECISIONS
1. Costs of Consolidated Proceedings.
Attorneys who were found guilty in disciplinary proceedings that had been consolidated pursuant to SCR 3.260 were responsible for that portion of the costs attributable to the consolidated proceedings even if a third attorney to the proceedings had been found not guilty. Ky. Bar Ass'n v. Weinberg, 198 S.W.3d 595, 2006 Ky. LEXIS 198 (Ky. 2006).
Rule 3.270.  Absent respondents — Appointment of attorney. [Deleted.]
Annotations

Compiler's Notes.
This rule (Amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978) was deleted by Order of the Supreme Court of September 14, 1998, effective October 1, 1998.
Rule 3.280.  Pleadings and preliminary motions. [Deleted.]
Annotations

Compiler's Notes.
This rule (Amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978) was deleted by Order of the Supreme Court of September 14, 1998, effective October 1, 1998.
Rule 3.285.  Motion to reconsider or dismiss a charge.
Text
(1)  Either party may file a motion with the Inquiry Commission to reconsider or dismiss a charge prior to the case being submitted to the Trial Commissioner for determination of factual issues, or to the Board if it presents only a legal issue. However, the filing of such motion shall not delay the evidentiary hearing or the Board's consideration of the case.
(2)  The motion shall be verified and shall state specifically the reasons why the matter should be reconsidered or dismissed and may be accompanied by supporting affidavits and exhibits. The motion shall be filed in the office of the Disciplinary Clerk no later than 30 days prior to the evidentiary hearing or the Board's consideration of the case. Any response shall be filed within 20 days of service of the motion. After a hearing of which the Respondent is given at least 5 days notice and an opportunity to be heard, the Commission shall rule on the motion at the next meeting of the issuing panel. No other motion to reconsider or dismiss shall be permitted in regard to the reconsideration of a charge by the Inquiry Commission, unless good cause is shown.
(3)  Upon such reconsideration, the Inquiry Commission may dismiss a charge, issue a private admonition under SCR 3.185, or deny the motion and direct the Trial Commissioner to proceed with the hearing or refer the matter to the Board for action.
History
(Adopted July 1, 1987, effective January 1, 1988; amended September 14, 1998, effective October 1, 1998; amended October 18, 2005, effective January 1, 2006; amended eff. Jan. 1, 2018.)
Rule 3.290.  Filing and processing of pleadings and other papers.
Text
(1)  Promptly after a charge is filed all further pleadings, notices, motions, orders, and briefs shall be sent to the Disciplinary Clerk. The Disciplinary Clerk shall file the original and forward one copy each: to the Inquiry Commission, through the Office of Bar Counsel, or to the Trial Commissioner, if after appointment, to Respondent or Respondent’s counsel of record and to the Office of Bar Counsel. However, a motion to reconsider, dismiss, or amend a charge shall be sent only to the Inquiry Commission and to counsel of record.
(2)  All pleadings, notices, motions, orders, and briefs shall be filed with sufficient copies to allow service by the Disciplinary Clerk on all persons listed above.
History
(Amended October 14, 1977, effective January 1, 1978; amended September 14, 1998, effective October 1, 1998; amended effective February 1, 2000; amended October 18, 2005, effective January 1, 2006; amended January 13, 2020, effective March 1, 2020.)
Rule 3.300.  Rights of respondent against whom a charge has been filed.
Text
The Respondent against whom a charge has been filed shall have the right to be represented by counsel. The Respondent shall have all the rights secured to a party by the Rules of Civil Procedure and Kentucky Rules of Evidence with respect to the introduction of evidence. The Respondent shall have the right to compel the attendance of witnesses and the production of books, papers and documents or other writings, except those contained in the investigative file of Bar Counsel, to the hearing or to such depositions as are permitted under SCR 3.340. The Respondent shall have the right to an oral argument or to file a brief before the Trial Commissioner. The Respondent shall be afforded a full opportunity to defend himself/herself by the introduction of evidence, and to cross-examine witnesses. If the facts in the charge would give rise to a criminal proceeding, respondent shall not be compelled to give evidence against himself or herself. If the Respondent is unable to employ counsel, the Chair, or Chair's lawyer member designee, upon written request accompanied by an in forma paupers affidavit, made within twenty (20) days after service of the charge, shall appoint counsel for the Respondent.
History
(Amended October 14, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended September 14, 1998, effective October 1, 1998; amended December 12, 2007, effective February 1, 2008.)
Annotations

Cited:  Ky. Bar Ass'n v. Hall, 158 S.W.3d 193, 2005 Ky. LEXIS 90 (Ky. 2005).
Rule 3.320.  Procedure where an attorney has been convicted of a misdemeanor or a felony.
Text
Any member of the Association who is convicted of a felony or class “A” misdemeanor, shall within 10 days following the plea of guilty, finding of guilt by a judge or jury, or upon the entry of judgment, whichever occurs first, file a copy of the judgment with Bar Counsel. The prosecuting attorney shall also file a copy of said judgment with Bar Counsel for action under SCR 3.160. Bar Counsel shall submit copies of the judgment to the Inquiry Commission which may take action under SCR 3.165.
History
(Amended October 14, 1977, effective January 1, 1978; amended September 14, 1998, effective October 1, 1998; amended October 18, 2005, effective January 1, 2006; amended October 7, 2013, effective January 1, 2014.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Benthall, Professional Responsibility, 66 Ky. L.J. 641 (1977-1978).
Kentucky Law Survey, Wallingford, Professional Responsibility, 67 Ky. L.J. 757 (1978-1979).
Kentucky Law Survey, Gaetke and Casey, 70 Ky. L.J. 325 (1981-82).
Cited:  Kentucky State Bar Asso. v. Kohler, 497 S.W.2d 724, 1973 Ky. LEXIS 369 (Ky. 1973).
NOTES TO DECISIONS

 	1. 	Construction.
 	2. 	Application.
 	3. 	Filing False Tax Return.
 	4. 	Theft by Deception.
 	5. 	Sex Offenses.
 	6. 	Convictions Under Appeal.
 	7. 	Obstruction of Justice.
 	8. 	Controlled Substances.
 	9. 	Punishment.
 	10. 	Guilty Plea.
 	11. 	Bench and Bar into Disrepute.
 	12. 	Nolo Contendere.
 	13. 	Procedure.
1. Construction.
Although a misdemeanor must both be serious and involve dishonesty or stealing, the president or vice president of the bar association determines the question of seriousness, and if he determines that the misdemeanor is a serious one, he files a copy of the judgment with the court which then determines whether the offense involves dishonesty or stealing. Kentucky State Bar Asso. v. Taylor, 516 S.W.2d 871, 1974 Ky. LEXIS 183 (Ky. 1974).
2. Application.
Where attorney's conviction occurred prior to effective date of this rule disciplinary measures accorded are those obtaining at date of conviction as this rule is not retroactive. Kentucky Bar Asso. v. Ball, 501 S.W.2d 253, 1971 Ky. LEXIS 51 (Ky. 1971).
An attorney who had been convicted of failure to file income tax returns could not be disbarred under this rule where the offenses were committed before the effective date of the rule even though the conviction came after the effective date. Kentucky State Bar Asso. v. Taylor, 516 S.W.2d 871, 1974 Ky. LEXIS 183 (Ky. 1974).
3. Filing False Tax Return.
An attorney's conviction for the felony of knowingly making and subscribing an untrue and incorrect federal income tax return warranted his disbarment. Kentucky Bar Asso. v. Rinehart, 558 S.W.2d 611, 1977 Ky. LEXIS 542 (Ky. 1977).
4. Theft by Deception.
By this conviction for theft by deception, an attorney demonstrated his unfitness to continue as a member of the bar of this Commonwealth and the integrity of the profession and the ethical standards of the bar demanded that such dishonesty be punished by permanent disbarment from the practice of law. Kentucky Bar Asso. v. Clem, 561 S.W.2d 90, 1978 Ky. LEXIS 316 (Ky. 1978).
Theft by deception of property of a value less than $100 is a misdemeanor which involves dishonesty within the meaning of this rule. Kentucky Bar Asso. v. Clem, 561 S.W.2d 90, 1978 Ky. LEXIS 316 (Ky. 1978).
5. Sex Offenses.
For purposes of this rule, it is not necessary that the judgment of conviction establish that the attorney does not in fact possess the moral fitness required for practice, rather, the rule is satisfied when it appears from the conviction that he has so acted as to create a grave issue as to his moral fitness, and the fact that the attorney was convicted of unlawful transactions with a minor, sodomy, and sexual abuse certainly creates the appearance that he acted as charged. Kentucky Bar Ass'n v. Cline, 814 S.W.2d 925, 1991 Ky. LEXIS 103 (Ky. 1991).
6. Convictions Under Appeal.
The fact that an attorney was in the process of appealing his conviction for three (3) felonies does not erase the appearance of guilt and neither SCR 3.165 nor this rule contemplates that a temporary suspension must await the outcome of an appeal, therefore temporary suspension was ordered. Kentucky Bar Ass'n v. Cline, 814 S.W.2d 925, 1991 Ky. LEXIS 103 (Ky. 1991).
7. Obstruction of Justice.
Attorney's conviction of conspiring to obstruct justice by attempting to persuade another person from testifying in an official proceeding, in violation of 18 USCS, § 1512(b)(1) warranted temporary suspension until resolution of disciplinary proceeding. Kentucky Bar Ass'n v. Zeman, 828 S.W.2d 609, 1992 Ky. LEXIS 10 (Ky. 1992).
8. Controlled Substances.
In order for temporary suspension to be appropriate, it is not necessary that the judgment of conviction establish that an attorney does not possess the moral fitness required to practice, but only that it appears from the conviction that he or she has so acted as to create a grave issue about his or her moral fitness; the attempt to obtain controlled substances through use of fraud creates such an issue. Kentucky Bar Ass'n v. Nunley, 877 S.W.2d 607, 1994 Ky. LEXIS 59 (Ky. 1994).
9. Punishment.
Suspension from the practice of law was appropriate where attorney was adjudicated guilty of wilfully and knowingly filing false and fraudulent income tax returns. Kentucky State Bar Asso. v. Ball, 499 S.W.2d 290, 1973 Ky. LEXIS 277 (Ky. 1973) (decided under prior rule).
Permanent disbarment was held proper where attorney pleaded guilty to KRS 431.065 (repealed now see KRS 506.010). Kentucky State Bar Asso. v. Smith, 492 S.W.2d 880, 1973 Ky. LEXIS 538 (Ky. 1973), cert. denied, 414 U.S. 859, 94 S. Ct. 71, 38 L. Ed. 2d 109, 1973 U.S. LEXIS 727 (1973) (decided under prior rule).
Because a felony mail fraud conviction entered against an attorney amounted to an offense which put in issue whether the attorney had the moral fitness to continue to practice law under SCR 3.165(1)(c), that attorney was temporarily suspended from the practice of law. Inquiry Comm'n v. Combs, 250 S.W.3d 319, 2008 Ky. LEXIS 97 (Ky. 2008).
10. Guilty Plea.
Testimony which re-inquires into the issue of guilt should not be considered by the trial committee, but this does not mean that they could not look behind the guilty plea in order to determine the actions of which the defendant was guilty. Kentucky State Bar Asso. v. Smith, 492 S.W.2d 880, 1973 Ky. LEXIS 538 (Ky. 1973), cert. denied, 414 U.S. 859, 94 S. Ct. 71, 38 L. Ed. 2d 109, 1973 U.S. LEXIS 727 (1973) (decided under prior rule).
11. Bench and Bar into Disrepute.
The conviction of an attorney for failing to file United States income tax returns was, in itself, sufficient for the Bar Association to demonstrate that the conduct of the attorney was unethical and/or unprofessional as to bring the bench and the bar into disrepute and constituted grounds for disciplinary action. Kentucky Bar Asso. v. Trimble, 540 S.W.2d 599, 1976 Ky. LEXIS 35 (Ky. 1976) (decided under prior rule).
An attorney who was convicted of an offense involving moral turpitude, or who was convicted of an intentional and serious misdemeanor, or who was convicted of a felony, was guilty of such conduct as was calculated to bring the bench and bar into disrepute. Kentucky State Bar Asso. v. Vincent, 537 S.W.2d 171, 1976 Ky. LEXIS 67 (Ky. 1976) (decided under prior rule).
12. Nolo Contendere.
Disbarment was warranted where attorney entered plea of nolo contendere in Florida court to indictment charging him with conspiracy to commit the felony offense of offering a public official reward or compensation not authorized by law and received suspended sentence and placed on probation for five (5) years. Kentucky Bar Asso. v. King, 535 S.W.2d 83, 1975 Ky. LEXIS 12 (Ky. 1975) (decided under prior rule).
13. Procedure.
Former rule that provided procedure for initiation of disciplinary cases where attorney may have been guilty of unprofessional conduct and former rule that provided procedure for initiation of disciplinary action where attorney had been convicted of an offense involving moral turpitude were complementary to each other and remand for proceedings under the latter was not a denial of the right of the board of governors to proceed under the former. Kentucky State Bar Asso. v. Vincent, 537 S.W.2d 171, 1976 Ky. LEXIS 67 (Ky. 1976) (decided under prior rule).
Rule 3.330.  Order of proceedings and burden of proof.
Text
(1)  The Trial Commissioner shall determine and regulate the order of proceedings at the hearing. Upon request of a party or upon direction of the Trial Commissioner, the Disciplinary Clerk shall issue subpoenas for the attendance of witnesses or the production of evidence.
(2)  Every subpoena shall command each person to whom it is directed to attend and give testimony and/or to produce designated documents in that person’s possession, custody, or control, at the time and place therein specified. Notice of the subpoena, except those issued for a hearing, shall be served on each party and any person or entity whose information is being requested. Copies of all documents received in response to the subpoena shall be furnished to the opposing party, except on Motion and for good cause shown.
(3)  Prehearing discovery shall proceed in accordance with this rule as directed by the Trial Commissioner rather than by the Kentucky Rules of Civil Procedure. If reasonably necessary to prepare the case for hearing; the Trial Commissioner may allow the taking of depositions and require the production of documents.
(4)  The burden of proof shall rest upon the Association in a disciplinary proceeding, and the facts must be proven by a preponderance of the evidence. In reinstatement hearings the burden shall rest upon the Applicant, and he/she must demonstrate by clear and convincing evidence his/her suitability for reinstatement.
(5)  Before submission the Trial Commissioner may direct such oral argument as he/she deems appropriate and may allow briefs, not to exceed 30 pages, from all parties, which shall be filed simultaneously within 30 days after the record is filed with the Disciplinary Clerk. The trial commissioner shall have discretion to extend the page limit of briefs.
History
(Amended October 14, 1977, effective January 1, 1978; amended December 8, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended September 14, 1998, effective October 1, 1998; amended December 12, 2007, effective February 1, 2008; amended October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey: Benthall, Professional Responsibility, 66 Ky. L.J. 641 (1977-1978).
Cited: Head v. Kentucky Bar Ass'n, 938 S.W.2d 581, 1997 Ky. LEXIS 24 (Ky. 1997).
NOTES TO DECISIONS

 	1. 	Reinstatement.
 	2. 	Burden of Proof.
 	3. 	Depositions.
 	4. 	Powers of Trial Commissioner.
 	5. 	Preponderance of the Evidence.
1. Reinstatement.
An attorney who filed application for reinstatement to the practice of law following a suspension of sixty (60) days had the burden of proof of present professional competency and good moral character, and where the record disclosed that the evidence lacked the persuasive quality required to induce belief in the attorney's competency and moral character the application was properly denied. Kentucky State Bar Asso. v. Smith, 528 S.W.2d 672, 1975 Ky. LEXIS 68 (Ky. 1975).
Sympathy and mitigation for an applicant's particular economic distress should not be a valid consideration in judging the merits of reinstatement. In re Cohen, 706 S.W.2d 832, 1986 Ky. LEXIS 249 (Ky. 1986).
Where the applicant did not admit the serious nature of his unethical conduct which led to his original suspension, he had been charged with terroristic threatening and harassing communications, and he had been less than candid with the Character and Fitness Committee, the applicant failed to carry his burden of proving by substantial evidence that he was entitled to reinstatement. In re Cohen, 706 S.W.2d 832, 1986 Ky. LEXIS 249 (Ky. 1986).
Where testimony indicated that disbarred attorney's failure to make restitution payments was due to his financial condition and not due to lack of rehabilitation, and where he contacted the wronged persons, arranged a repayment plan, and produced affidavits and testimony regarding specific and substantial facts tending to show significant rehabilitation, attorney's application for reinstatement to the practice of law was approved. Greene v. Kentucky Bar Ass'n, 904 S.W.2d 233, 1995 Ky. LEXIS 95 (Ky. 1995).
Where an attorney was allowed to resign from the State Bar after pleading guilty to federal charges of mail fraud and transporting stolen money across state lines in 1986 and where the attorney, more than 20 years later, applied for reinstatement, his application was denied because the attorney failed to demonstrate exemplary conduct since disbarment; most troubling were his violations of the prohibition against engaging in the practice of law or holding himself out to be an attorney during his disbarment, his lack of candor especially in regard to alcohol abuse and violent behavior, and his failure to take full responsibility for his criminal and professional misconduct. Because the attorney failed to demonstrate that he currently possessed the requisite moral character to practice law and engender public trust and confidence and because the attorney did not show sufficient appreciation for the wrongfulness of his criminal misconduct, contrition for such misconduct, or rehabilitation, he was not eligible for reinstatement to practice law in the Commonwealth of Kentucky. Burns v. Ky. Bar Ass'n, 318 S.W.3d 591,  2010 Ky. LEXIS 186 (Ky. 2010).
2. Burden of Proof.
In an application for reinstatement following disbarment, the applicant for reinstatement must demonstrate that his conduct subsequent to his suspension from the practice of law shows that he is worthy of the trust and confidence of the public. In re Cohen, 706 S.W.2d 832, 1986 Ky. LEXIS 249 (Ky. 1986).
A disbarred attorney seeking reinstatement, under SCR 3.510 did not meet his burden of showing by clear and convincing evidence, under SCR 3.330, that he was suitable for reinstatement because his lack of candor, inconsistencies and omissions in his sworn statements, and unwillingness to concede he engaged in wrongdoing or show remorse all pointed to a lack of rehabilitation. Futrell v. Ky. Bar Ass'n, 189 S.W.3d 541, 2006 Ky. LEXIS 94 (Ky. 2006).
The bar association had not met its burden of proof under SCR 3.330; it was improper to apply the Rules of Professional Conduct to the attorney at a time when he was not licensed, not violating orders of resignation, nor practicing law without a license. Ky. Bar Ass'n v. Craft, 208 S.W.3d 245, 2006 Ky. LEXIS 334 (Ky. 2006).
3. Depositions.
The combination of this rule and SCR 3.340 provided an abundance of authority for the taking of a deposition from an attorney by the Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
4. Powers of Trial Commissioner.
The duly appointed Trial Commissioner has the power to issue subpoenas for testimony or production of documents at a deposition. Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
5. Preponderance of the Evidence.
Attorney was suspended from the practice of law for three years after violations of SCR 3.130-8.1(b), former SCR 3.130-4.4(a), and former SCR 3.130-8.3(b)  (now 8.4(b)) were found; the attorney filed an illegal lien for an improper purpose and failed to respond to bar complaints and requests for information, and it did not matter that the attorney was not prosecuted for violating KRS 434.155. The recommended sanction was appropriate in light of the attorney's extensive history of prior discipline for serious ethical violations and the seriousness of the charges. Ky. Bar Ass'n v. Glidewell, 348 S.W.3d 759, 2011 Ky. LEXIS 118 (Ky. 2011).
Rule 3.340.  Introduction and admissibility of evidence, evidence taken in other proceedings.
Text
The testimony at all hearings shall be in person, except that the parties may use depositions under the same standards as those prescribed by the Kentucky Rules of Civil Procedure. The rules of evidence applicable in civil actions shall apply, and the Trial Commissioner will rule on all evidentiary issues. 
Where, in any proceeding, evidence has been taken under oath upon due notice to the Respondent, and at the taking of which Respondent has appeared, either in person or by counsel, or as attorney for any party, a duly certified transcript, videotape or digital recording made by a court reporter or official of a court, of all, or the essential portions, of such proceedings may be used as evidence in any hearing or in any investigation antecedent to or in connection with any disciplinary case involving the same charge, or any charge growing out of the matters connected therewith. Such transcript, tapes, or digital recordings of the record, or parts thereof, may be made a part of the record on any hearing or investigation.
History
(Amended December 12, 2007, effective February 1, 2008.)
Annotations

NOTES TO DECISIONS
1. Depositions.
A protective order from a Circuit Court preventing attorney from being deposed by the Kentucky Bar Association was violative of the Kentucky Supreme Court's exclusive jurisdiction over disciplinary proceedings. Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
The combination of this rule and SCR 3.330 provided an abundance of authority for the taking of a deposition from an attorney by the Kentucky Bar Association.Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
Discovery depositions do not have to be taken by agreement, but rather may be ordered by the court. Kentucky Bar Ass'n v. Shewmaker, 842 S.W.2d 520, 1992 Ky. LEXIS 153 (Ky. 1992).
Rule 3.350.  Electronic Record.
Text
The proceedings before the Trial Commissioner shall be electronically reported and immediately filed with the Disciplinary Clerk.
History
(Adopted October 14, 1977, effective January 1, 1978; effective September 14, 1998, effective October 1, 1998; amended October 7, 2013, effective January 1, 2014.)
Rule 3.360.  Trial Commissioner to file report with Disciplinary Clerk.
Text
(1)  When a disciplinary proceeding has been finally submitted, the Trial Commissioner shall promptly file with the Disciplinary Clerk a written report setting forth his/her findings of fact and conclusions of law as to whether a violation of the rules has occurred. The Trial Commissioner's Report shall contain a concise statement of:
 	(a)  the charge(s) made and the defense(s) offered by the Respondent;
 	(b)  the proceedings had;
 	(c)  the facts which the Commissioner deems proved by a preponderance of the evidence, and;
 	(d)  the sanction, if any, recommended.
(2)  The Trial Commissioner's report shall constitute a part of the record in the case. The report shall be advisory.
The Trial Commissioner shall file the report with the Disciplinary Clerk within 30 days after the record has been filed with the Disciplinary Clerk or after any briefs have been filed with the Disciplinary Clerk, whichever is later. Said deadline may be  extended by agreement of the parties or by the President upon verified motion by the  Trial Commissioner. If an extension is sought by the Trial Commissioner, a verified  motion stating with particularity the grounds for the extension of time shall be filed with  the Disciplinary Clerk, with service on parties. The President may grant up to a 60 day  extension of time for the Trial Commissioner to file the report. If the Trial Commissioner  fails to timely file the report or a verified motion for extension of time, the Board shall  request the Supreme Court to issue a show cause order to the Trial Commissioner. 
(3)  Within 10 days after the filing of the report with the Disciplinary Clerk, either party may move to amend the findings or for additional findings of fact or conclusions of law by the Trial Commissioner. Any response shall be filed within 10 days. Such motion shall be ruled upon within 30 days of the filing of the motion.
(4)  Within 30 days after the filing with the Disciplinary Clerk of: (a) the report, (b) an order ruling on a motion under SCR 3.360(3), or (c) an amended report, whichever is later, either party may file a notice of appeal with the Disciplinary Clerk. If no notice of appeal is timely filed, the entire record shall be forwarded to the Court for entry of a final order pursuant to SCR 3.370(9).
(5)  Upon finality of the report, the Trial Commissioner shall return to the  Disciplinary Clerk the entire record and such papers as may have been filed and are in  the possession of the Trial Commissioner. 
(6)  Upon the finality of the report of the Trial Commissioner, the Disciplinary Clerk shall certify the record of the proceedings and send notice of certification to the parties.
History
(Amended October 14, 1977, effective January 1, 1978; amended June 30, 1986, effective January 1, 1987; amended July 12, 1989, effective August 28, 1989; amended September 14, 1998, effective October 8, 1998; amended October 18, 2005, effective January 1, 2006; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Booven, Professional Responsibility, 73 Ky. L.J. 449 (1984-85).
Cited:  Kentucky Bar Asso. v. Vincent, 538 S.W.2d 39, 1976 Ky. LEXIS 61 (Ky. 1976); Kentucky Bar Asso. v. Jones, 759 S.W.2d 61, 1988 Ky. LEXIS 73 (Ky. 1988); Kentucky Bar Ass'n v. Baker, 889 S.W.2d 779, 1994 Ky. LEXIS 137 (Ky. 1994); Kentucky Bar Ass'n v. Hays, 937 S.W.2d 700, 1996 Ky. LEXIS 116 (Ky. 1996); Ky. Bar Ass'n v. Fernandez, 397 S.W.3d 383, 2013 Ky. LEXIS 106 (Ky. 2013); Ky. Bar Ass'n v. Claypoole, 408 S.W.3d 73,  2013 Ky. LEXIS 414 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Constitutionality.
 	2. 	Challenges to Board.
 	3. 	Penalty.
 		4. 	— Too Lenient.
 	5. 	Adoption of Trial Commissioner Decision.
1. Constitutionality.
Since the decision of the board of governors is purely advisory any improper conduct in its deliberation would not constitute a denial of due process. Kentucky State Bar Asso. v. Stivers, 475 S.W.2d 900, 1971 Ky. LEXIS 77 (Ky. 1971), cert. denied, 406 U.S. 968, 92 S. Ct. 2412, 32 L. Ed. 2d 666, 1972 U.S. LEXIS 2337 (1972).
2. Challenges to Board.
Subject of a disciplinary hearing may select a time prior to the end of proceedings under this rule to make challenges to members of the board of governors permitted under SCR 3.370. Kentucky Bar Asso. v. Friedlander, 536 S.W.2d 454, 1976 Ky. LEXIS 76 (Ky. 1976), cert. denied, 429 U.S. 922, 97 S. Ct. 321, 50 L. Ed. 2d 290, 1976 U.S. LEXIS 3334 (1976).
3. Penalty.
4. — Too Lenient.
Because findings of fact by the trial commissioner and the Board of Governors of the Kentucky Bar Association are advisory in nature, and given the number and gravity of attorney's violations of professional and ethical duties regarding fee collection and misrepresentation relating to administration of estate, recommendation for one (1) year suspension was considered too lenient and attorney was suspended from the practice of law for three (3) years plus costs. Kentucky Bar Ass'n v. Profumo, 931 S.W.2d 149, 1996 Ky. LEXIS 93 (Ky. 1996).
5. Adoption of Trial Commissioner Decision.
Under circumstances in which neither the lawyer nor the bar counsel appealed the trial commissioner's determination, and the matter came directly to the Supreme Court rather than to the Board of Governors pursuant to SCR 3.360(4), because the trial commissioner's findings and conclusions were supported by the record and the law, and because the recommended 30-day suspension was appropriate in light of the lawyer's history of prior discipline, the Supreme Court elected not to review them as allowed under to SCR 3.370(9), and the decision of the trial commissioner was therefore adopted pursuant to SCR 3.370(10). Kentucky Bar Ass'n v. O'Brien, 266 S.W.3d 800, 2008 Ky. LEXIS 250 (Ky. 2008).
Rule 3.365.  Notice of appeal.
Text
(1)  A notice of appeal, if any, shall be filed within thirty (30) days of the final report of the Trial Commissioner.
(2)  The notice of appeal shall specify by name the appellant and the report appealed from.
(3)  The notice of appeal shall be filed with the Disciplinary Clerk pursuant to SCR 3.290.
History
(Adopted September 14, 1998, effective October 1, 1998; amended January 18, 2012, effective March 1, 2012.)
Rule 3.370.  Procedure before the Board and the Court.
Text
(1)  Thirty days after the filing of the notice of appeal, the Appellant shall file a  brief supporting his/her position on the merits of the case. Fifteen days thereafter, the Appellee shall file his/her brief. Briefs shall not exceed 30 pages. No reply brief shall  be permitted. 
(2)  Upon motion by the parties or upon the Board's own motion, oral arguments may be scheduled before the Board. The oral argument proceedings shall be electronically recorded and be considered a part of the record.
(3)  Within sixty (60) days of completion of briefing by the parties, the Board shall consider and act upon the entire record. Only the President, the President-Elect, the Vice-President, the fourteen (14) duly-elected members of the Board from their respective Supreme Court Districts, and four (4) adult citizens of the Commonwealth who are not lawyers appointed by the Chief Justice as hereinafter described, shall be eligible to be present, participate in and vote on any disciplinary case. Any member, including a non-lawyer member, who has participated in any phase of a disciplinary case submitted to the Board under this rule, or who has been challenged on grounds sufficient to disqualify a Circuit Judge shall be disqualified. If disqualification or absence results in lack of a quorum the Chief Justice shall appoint a member or members (or, if applicable, non-lawyer participants) sufficient to provide a quorum to consider and act on the cases. Any challenge to a member's qualifications shall be determined by the Chief Justice in accordance with KRS 26A.015, et seq.
(4)  Eleven (11) of those qualified to sit in a disciplinary matter must be present to constitute a quorum for consideration of such matters.
(5)  (a)  The Board, after deliberation, and consideration of oral argument, if any, shall decide, by a roll call vote:
 		(i.)  To accept the Trial Commissioner’s Report as to the guilt, innocence, and the discipline imposed, by concluding that the Trial Commissioner’s report is supported by substantial evidence and is not clearly erroneous as a matter of law, or,
 		(ii.)  To conduct a de novo review, in its discretion. In that event it shall make findings as to the guilt or innocence on each Count, and the appropriate discipline to be imposed, if any, and take separate votes as to each. If the Board votes to take de novo review of the case, said review shall be confined to the evidence presented and the record of the case. The Board may consider the admissibility of evidence as well as the appropriate weight of it. The Board shall state, in its written report required by subsection (8), the difference between its findings and recommendations and the report of the Trial Commissioner.
 	(b)  In the event of a case submitted under SCR 3.210, the Board shall decide, by a roll call vote, guilt or innocence on each Count and the appropriate discipline to be imposed, if any. It shall make findings of fact in the event of a disputed fact, and make conclusions of law. Failure to answer may be deemed an admission of the facts stated in the charge.
 	(c)  Each roll call vote under (5)(a) or (b) shall be agreed upon by 11 or 3/4 of  the members of the Board present and voting on the proceedings, whichever is less.
 	(d)  At any time during deliberations the Board by a vote of a majority of the Board present and voting, may remand the case to the Inquiry Commission for reconsideration of the form of the charge or remand the case to the Trial Commissioner for clarification of the Trial Commissioner's report or for an evidentiary hearing on points specified in the order of remand. The Board may order the parties to file additional briefs on specific issues.
(6)  The Board shall issue a written decision within forty five (45) days of voting on the cases. The Disciplinary Clerk shall mail copies of such report to the Respondent, counsel of record, and to each member of the Inquiry Commission. The Disciplinary Clerk shall place ten (10) copies of the report in the record and file the entire record of the case with the Court, unless the Board has taken actions under subsection (5)(d), in which case the matter will proceed in accordance with the Board’s direction.
(7)  Within thirty (30) days after the Board's decision is filed with the Disciplinary Clerk, Bar Counsel or the Respondent may file with the Court a Notice for the Court to review the Board's decision stating reasons for review, accompanied by a brief, not to exceed thirty (30) pages in length, supporting his/her position on the merits of the case. The opposing party may file a brief, not to exceed thirty (30) pages in length, within thirty (30) days thereafter. No reply brief shall be filed unless by order of the Court.
(8)  If no notice of review is filed by either party, the Court may notify Bar Counsel and Respondent that it will review the decision. If the Court so acts, Bar Counsel and Respondent may each file briefs, not to exceed thirty (30) pages in length, within thirty (30) days, with no right to file reply briefs unless by order of the Court, whereupon the case shall stand submitted. Thereafter, the Court shall enter such orders or opinion as it deems appropriate on the entire record.
(9)  If no notice of review is filed by either of the parties, or the Court under paragraph eight (8) of this rule, the Court shall enter an order adopting the decision of the Board or the Trial Commissioner, whichever the case may be, relating to all matters.
(10)  In each case to be presented to the Trial Commissioner, there shall be supplied with the Disciplinary Clerk's file a sealed envelope containing a statement of the Respondent's years of membership in the Association, all orders of unprofessional conduct, and all withdrawals from the association and reasons therefor. The envelope will be opened only if the Trial Commissioner makes a finding of a violation and may be considered in deciding what discipline to impose. Such statement will become part of the record of the case and be transmitted with the rest of the file to the Disciplinary Clerk, Board and/or Supreme Court. Before submission of a case to the Trial Commissioner or the Board a copy of said statement shall be sent to the Respondent, who may review documents relative to it at the Bar Center, and may comment to the Trial Commissioner or the Board upon the statement and point out errors contained in it.
History
(Amended October 14, 1977, effective January 1, 1978; amended May 14, 1979, effective July 1, 1979; amended January 21, 1982, effective April 1, 1982; amended June 30, 1986, effective January 1, 1987; amended July 12, 1989, effective August 28, 1989; amended August 6, 1990, effective September 15, 1990; amended September 14, 1998, effective October 1, 1998; amended October 2, 2003, effective January 1, 2004; amended October 18, 2005, effective January 1, 2006; amended November 13, 2006, effective January 1, 2007; amended November 15, 2011; amended October 7, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler's Notes.
Order of the Supreme Court entered April 27, 1981, provided as follows: “Effective July 1, 1981, except for those proceedings in which this Court determines either that a private reprimand or no disciplinary action whatsoever is proper and which therefore must remain confidential, in such other matters considered by this Court under SCR 3.370 and SCR 4.290 which by SCR 3.150 and SCR 4.130 are to  be kept confidential until otherwise ordered by this Court, the entire record in the proceeding shall be considered public at such time as this Court's opinion becomes final under CR 76.30.”
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1. Due Process.
Since the decision of the board of governors is purely advisory any improper conduct in its deliberation would not constitute a denial of due process. Kentucky State Bar Asso. v. Stivers, 475 S.W.2d 900, 1971 Ky. LEXIS 77 (Ky. 1971), cert. denied, 406 U.S. 968, 92 S. Ct. 2412, 32 L. Ed. 2d 666, 1972 U.S. LEXIS 2337 (1972).
2. Challenge of Members.
Argument by attorney that he was denied due process as to challenge provisions of this rule, in that he had no way of knowing when his case would be considered or which members of the board might participate, was without merit, since the membership of the board was well known to him and since he could have selected any time prior to the conclusion of the trial committee proceedings under SCR 3.360 to make such challenges as he desired to any members of the board. Kentucky Bar Asso. v. Friedlander, 536 S.W.2d 454, 1976 Ky. LEXIS 76 (Ky. 1976), cert. denied, 429 U.S. 922, 97 S. Ct. 321, 50 L. Ed. 2d 290, 1976 U.S. LEXIS 3334 (1976).
3. Interrogatories to Board.
Subject of disciplinary proceeding was not entitled to have answered interrogatories address to the board as to the members' methodology and thoroughness in examining his case, as it was improper to propound such interrogatories and there was no aspect of due process or equal protection involved. Kentucky Bar Asso. v. Friedlander, 536 S.W.2d 454, 1976 Ky. LEXIS 76 (Ky. 1976), cert. denied, 429 U.S. 922, 97 S. Ct. 321, 50 L. Ed. 2d 290, 1976 U.S. LEXIS 3334 (1976).
4. Public Reprimand.
Where attorney failed to file warning order attorney report in marriage dissolution action and failed to respond to show cause letter mailed to him by judge, he was subject to public reprimand under this rule. Kentucky Bar Asso. v. Salem, 614 S.W.2d 941, 1981 Ky. LEXIS 238 (Ky. 1981).
Attorney's failure to truthfully and accurately inform his client about the dismissal of the suit for lack of prosecution and the status of the claim warranted a public reprimand. Kentucky Bar Asso. v. Albert, 668 S.W.2d 62, 1984 Ky. LEXIS 231 (Ky. 1984).
Where an attorney admitted that he mistakenly failed to file a necessary federal estate tax return and that he failed to accurately list his attorney fees on an inheritance tax return, such conduct was considered negligent and resulted in bringing the bench and bar of Kentucky into disrepute, thus warranting a public reprimand. Kentucky Bar Asso. v. Yates, 677 S.W.2d 304, 1984 Ky. LEXIS 270 (Ky. 1984).
Because an attorney did not adequately inform a client of the attorney's fee structure, and failed to respond to requests from the Kentucky Bar Association for information regarding the client's ethics charges, pursuant to SCR 3.370(8), the attorney was publicly reprimanded for violating SCR 3.130-1.5(b) and 3.130-8.1(b). Kentucky Bar Ass'n v. Thornton, 279 S.W.3d 516, 2009 Ky. LEXIS 67 (Ky. 2009).
Attorney was publicly reprimanded for violating SCR 3.130-3.3(a)(1) and (2), and 3.130-8.1(a) and (b) because he told the court that he was unaware of his client's move to Iowa, he stated that he was attempting to obtain his client's file from his former employer, and he failed to respond to a demand for information from the Kentucky Office of Bar Counsel. Ky. Bar Ass'n v. Rye, 336 S.W.3d 462, 2011 Ky. LEXIS 60 (Ky. 2011).
5. Suspension.
Attorney was suspended from practice for 60 days for purporting to represent a client whom he did not represent, in order that a bondsman might not have to forfeit bail. Kentucky State Bar Asso. v. Smith, 503 S.W.2d 482, 1973 Ky. LEXIS 41 (Ky. 1973).
Where attorney who was to represent client interviewed client, accepted medical bills and receipts related to personal injury suit and drew up legal employment contract which was never signed by the parties, attorney was properly suspended from law practice for one year where he failed to file action, allowed statute of limitations to run and otherwise did nothing to represent her interests. Kentucky Bar Asso. v. Morton, 613 S.W.2d 416, 1981 Ky. LEXIS 224 (Ky. 1981).
Because findings of fact by the trial commissioner and the Board of Governors of the Kentucky Bar Association are advisory in nature, and given the number and gravity of attorney's violations of professional and ethical duties regarding fee collection and misrepresentation relating to administration of estate, recommendation for one-year suspension was considered too lenient and attorney was suspended from the practice of law for three years plus costs. Kentucky Bar Ass'n v. Profumo, 931 S.W.2d 149, 1996 Ky. LEXIS 93 (Ky. 1996).
The court suspended for one year an attorney who failed to appear in court for a client's divorce proceeding, failed to communicate with the client about the status of his case, and failed to return the unearned portion of client's paid fee; the attorney, whose past disciplinary record consisted of three private admonitions, never responded to the client's complaint or to the Inquiry Tribunal's charges, and did not participate or defend himself in the Board of Governors' proceeding. Kentucky Bar Ass'n v. Greer, 959 S.W.2d 97, 1998 Ky. LEXIS 6 (Ky. 1998).
Where an attorney repeatedly failed to respond to a personal injury client's inquiries and falsely advised the client, the attorney violated SCR 3.130-1.1, 3.130-1.3, 3.130-1.4(a), and 3.130-8.3(c); as a result, pursuant to SCR 3.370(10), the attorney was suspended from the practice of law for a term of 181 days to begin at the end of the attorney's current suspension for nonpayment of bar dues. Ky. Bar Ass'n v. Geller, 133 S.W.3d 473, 2004 Ky. LEXIS 117 (Ky. 2004).
Pursuant to SCR 3.370(10), which governs default cases, the Kentucky Supreme Court adopted the decision of the Board of Governors imposing a five-year concurrent suspension, rather than disbarment, upon a finding of guilt as to five (5) of the seven (7) charges of misconduct based on the evidence presented, which supported a finding that he neglected his clients in those five (5) cases and then failed to respond to the charges against him. Ky. Bar Ass'n v. Wade, 172 S.W.3d 399, 2005 Ky. LEXIS 279 (Ky. 2005).
Attorney was suspended from the practice of law for five (5) years where, after negotiating settlements for a client, the attorney cashed a series of checks and retained the proceeds instead of depositing them in the client's settlement account; the decision of the Board of Governors of the Kentucky Bar Association was adopted since the attorney did not file a notice of review. Kentucky Bar Ass'n v. Hawkins, 260 S.W.3d 337, 2008 Ky. LEXIS 64 (Ky. 2008).
Due to an attorney's numerous and continuing violations of the Kentucky Rules of Professional Conduct and the attorney's apparent disregard for the disciplinary process, the attorney was suspended from the practice of law for three years. Kentucky Bar Ass'n v. Burlew, 281 S.W.3d 768, 2009 Ky. LEXIS 69 (Ky. 2009).
Lawyer was suspended for 181 days because without informing his clients, he abandoned two civil lawsuits filed on behalf of the clients, despite having been paid in advance for his services, the clients were then unable to contact the lawyer, and the lawyer failed to provide an accurate bar roster address, in violation of SCR 3.130-1.3, 1.4(a), 1.16(d), 3.4(c), 8.1(b), and SCR 3.175(1); the lawyer failed to respond to the bar complaints or to the charges, and failed to move for review of the decision of the Board of Governors. The decision of the board was therefore adopted. Kentucky Bar Ass'n v. Mathews, 283 S.W.3d 741, 2009 Ky. LEXIS 83 (Ky. 2009).
It was appropriate to adopt the recommendation of the Board of Governors that the attorney be suspended from the practice of law for 180 days with 90 days of that suspension probated on several conditions for the attorney's violations of SCR 3.130-8.4(b) and 3.130-8.4(c), rather than imposing the more severe sanction recommended by the Office of Bar Counsel, because it was apparent that the Board believed that requiring the attorney to go through the reinstatement process under SCR 3.510 was not the best way to discipline him or to nudge him toward getting help for his alcohol abuse problem, which had a large role in his misconduct, and the Board's recommendation instead focused on the attorney's treatment. Ky. Bar Ass'n v. Njuguna, 405 S.W.3d 435, 2013 Ky. LEXIS 42 (Ky. 2013).
Since neither the attorney nor the bar association appealed the decision that found the attorney had violated the professional conduct rules in trafficking in cocaine, SCR 3.130-8.4(b), and in not responding to a disciplinary complaint, SCR 3.130-8.1(b), and the state supreme court opted not to review it, that decision was adopted relating to all matters, under the authority of SCR 3.370(9). As a result, the attorney was guilty of violating those rules and the recommended one-year law practice suspension was upheld. Ky. Bar Ass'n v. Nisbet, 397 S.W.3d 401, 2013 Ky. LEXIS 101 (Ky. 2013).
Because the attorney violated SCR 3.130-3.3(a)(1) and SCR 3.130-8.4(c) by giving a false statement when he replied in the negative to circuit court when asked if he was suspended from the practice of law; pursuant to SCR 3.370(10), the Supreme Court of Kentucky adopted the decision of the Board of Governors of the Kentucky Bar Association and ordered that the attorney be suspended from the practice of law for 30 days. Ky. Bar Ass'n v. Justice, 397 S.W.3d 908, 2013 Ky. LEXIS 237 (Ky. 2013).
Attorney was suspended for 181 days for failing to keep a client informed about the status of the client's matter, to refund the advanced fee that the attorney received from the client, and to respond to the disciplinary authority's lawful demand for information. Ky. Bar Ass'n v. Robertson, 399 S.W.3d 777,  2013 Ky. LEXIS 293 (Ky. 2013).
Pursuant to SCR 3.370(9), the Supreme Court of Kentucky adopted the Board of Governors' recommendations that the attorney be found to have violated SCR 3.130-5.5(a) and (b), 3.130-8.1(b), and 3.175(1)(a) and be suspended from the practice of law for 181 days, to run consecutive to his current suspensions, where neither the attorney nor the Kentucky Bar Association had filed a notice of review, and the attorney's history and the seriousness of the instant violations justified the suspension. Ky. Bar Ass'n v. Thornsberry, 414 S.W.3d 408, 2013 Ky. LEXIS 597 (Ky. 2013).
Pursuant to SCR 3.370(9), the Supreme Court of Kentucky adopted the unanimous recommendation of the Board of Governors to, inter alia, suspend an attorney for 60 days given the significance of the attorney's violations of SCR 3.130-1.3, 3.130-1.4(a)(3) and (4), 3.130-1.16(d), 3.130-8.1(b), and 3.130-1.15(b), and the fact that aside from filing an initial response in one of the cases, the attorney had failed to respond to any correspondence. Ky. Bar Ass'n v. Hoskins, 454 S.W.3d 289, 2015 Ky. LEXIS 17 (Ky. 2015).
6. Disbarment.
Where the findings, conclusions, and recommendations of the Kentucky Bar Association documented four separate cases of mishandling of clients' business, including gross neglect, unethical conduct, and plain dishonesty and, among other things, attorney was found guilty of misappropriation of funds coming into his hands while acting as a court-appointed fiduciary, attorney was permanently disbarred and ordered to pay the costs of the proceedings. Kentucky Bar Asso. v. Johnson, 646 S.W.2d 347, 1983 Ky. LEXIS 220 (Ky. 1983).
Disbarment was justified where the attorney neglected legal matters entrusted to her, engaged in conduct involving dishonesty, fraud, deceit, or misrepresentation, or fabricated or manufactured a court order and provided a copy of said purported order to her client, and abandoned representation of a client without notice of that fact to the client. Kentucky Bar Ass'n v. Richmond, 800 S.W.2d 736, 1990 Ky. LEXIS 146 (Ky. 1990).
Where by unanimous vote of the Board of Governors, attorney was found guilty of commingling estate funds with his own personal and business funds, conversion of estate assets, and neglect of his professional duties by failing to finally settle an estate for approximately 14 years, board's action disbarring him was proper. Kentucky Bar Ass'n v. Ray, 806 S.W.2d 637, 1991 Ky. LEXIS 30 (Ky. 1991).
Where defendant converted $2,095 of his client's funds to his own use for a period of at least three years, received a fee of $1,000 to settle a child support case which was never concluded, received $1,000 to form a corporation that was never formed, attempted to limit his liability to his client for his malpractice, failed to place client funds in any identifiable bank account, and received fees which were not earned and not based on any services rendered, disbarment was appropriate. Kentucky Bar Ass'n v. Vincent, 819 S.W.2d 313, 1991 Ky. LEXIS 159 (Ky. 1991), modified, 1991 Ky. LEXIS 188 (Ky. Dec. 19, 1991).
An attorney was disbarred where he failed to request a review of the recommendation of the Bar Association Board of Governors that he be disbarred based on his convictions for attempted murder and first degree manslaughter. Kentucky Bar Ass'n v. Thomas, 999 S.W.2d 712, 1999 Ky. LEXIS 113 (Ky. 1999).
Under SCR 3.370(8) an attorney made no request for review of the board's recommendation, so, under SCR 3.370(10), the Supreme Court adopted the board's recommendation, found the attorney violated SCR 3.130-1.3, -1.4(a), -1.4(b), -1.5(a), -1.16(d), 5.5(a), 8.3(c), involving three (3) clients, and permanently disbarred the attorney. Ky. Bar Ass'n v. Trumbo, 96 S.W.3d 798, 2003 Ky. LEXIS 22 (Ky. 2003).
Attorney was permanently disbarred after the state supreme court adopted under SCR 3.370(10) the decision of the Board of Governors of the Kentucky Bar Association, which found in five separate disciplinary matters that the attorney, who failed to answer any of the charges, had violated: (1) SCR 3.130-1.15(a) by failing to hold property of clients that was in his possession in connection with a representation separate from his own property; (2) SCR 3.130-1.15(b) by failing to promptly deliver to clients any funds or other property that the clients were entitled to receive and, upon request by the clients, not promptly rendering a full accounting regarding such property; (3) SCR 3.130-8.1(a) by knowingly making false statements of material fact; (4) SCR 3.130-8.3(c) by engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation; (5) SCR 3.130-1.4(a) by failing to keep a client reasonably informed; (6) SCR 1.8(a) by engaging in an improper business transaction with a client; (7) SCR 3.130-1.15(c) by failing to keep separate property in which both a client and the attorney had a claim of interest; (8) SCR 1.16(d) by failing to protect a client's interests upon termination of the representation and failing to return an unearned fee; and (9) SCR 3.130-8.1(b) by failing to respond. Ky. Bar Ass'n v. Kersey, 320 S.W.3d 682,  2010 Ky. LEXIS 240 (Ky. 2010).
Court adopted the recommendations of the Board of Governors, and a lawyer was disbarred for violations of, inter alia, SCR 3.130-1.4(a)(4), 3.130-1.4(b), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.4(c), 1.130-3.4(c), 3.130-8.1(b) in three cases because the lawyer had, among other things, improperly represented a client after her suspension and provided the client with ineffective representation, failed to properly dispose of her abandoned files after she was evicted from her office, and had pled guilty to failure to file state income tax returns; the lawyer did not respond to the charges. The lawyer had an extensive list of prior discipline proceedings including three private admonitions and three suspensions. Ky. Bar Ass'n v. Jackson-Rigg, 354 S.W.3d 127, 2011 Ky. LEXIS 150 (Ky. 2011).
Board of Governors'  recommendation that an attorney be permanently disbarred from the practice of law was adopted pursuant to SCR 3.370(9) where he was charged with violating SCR 3.130-5.5, 3.130-3.3, 3.130-3.4(b), 3.130-8.1(b), and 3.130-8.4(c), neither the Kentucky Bar Association's Office of Bar Counsel nor the attorney had sought review under SCR 3.370(7), and the Supreme Court of Kentucky declined to undertake review pursuant to SCR 3.370(8). Kentucky Bar Ass'n v. Pendleton, 452 S.W.3d 607, 2015 Ky. LEXIS 18 (Ky. 2015).
7. Criminal Conduct.
Where attorney pleaded guilty to wire fraud and failure to file federal income tax return, such conduct warranted disbarment under SCR 3.130 and this section. Kentucky Bar Asso. v. White, 613 S.W.2d 132, 1981 Ky. LEXIS 220 (Ky. 1981).
8. Conviction of Misdemeanor.
Convictions of Class A misdemeanors constituted unethical and unprofessional conduct bringing the bench and bar into disrepute. Kentucky Bar Asso. v. Clay, 601 S.W.2d 287, 1980 Ky. LEXIS 227 (Ky. 1980).
9. Findings Advisory.
The findings of fact by the trial commissioners and the board of governors in a disciplinary proceeding are advisory only; thus, the Supreme Court makes an independent review of the record and findings of fact. Kentucky Bar Asso. v. Berry, 626 S.W.2d 632, 1981 Ky. LEXIS 314 (Ky. 1981).
10. Appellate Review.
Where the attorney did not file a notice for the court to review the decision of the Board of Governors of the state bar association, and the court did not elect on its own motion to review the decision of the Board of Governors pursuant to subsections (6) and (7) of this section, the decision of the Board of Governors was adopted by the Supreme Court. Kentucky Bar Asso. v. McCrae, 748 S.W.2d 671, 1988 Ky. LEXIS 26 (Ky. 1988).
A notice of review was not filed where the respondent attorney declined to comply with the requirement of furnishing a bond with surety for costs associated with the action. Kentucky Bar Ass'n v. Prewitt, 4 S.W.3d 142, 1999 Ky. LEXIS 151 (Ky. 1999).
Where a lawyer violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-5.5(a), 3.130-8.3(c), 3.130-8.1(b), inter alia, by failing to keep a client informed, advising the client while under suspension, failing to respond to the bar association's complaint, and failing to request a SCR 3.370(8) review of the association's recommendation, pursuant to SCR 3.370(10), the lawyer was suspended for three (3) years to run consecutively to a prior suspension. Ky. Bar Ass'n v. Roberts, 114 S.W.3d 843, 2003 Ky. LEXIS 203 (Ky. 2003).
In consolidated cases, a lawyer was publicly reprimanded where, in the first case, he was paid a bankruptcy retainer, failed to file the petition or timely refund the retainer, and in the second case he was paid a bankruptcy retainer, he filed the petition but he did so improperly, resulting in dismissal, and failed to refund the retainer; the lawyer made no request pursuant to SCR 3.370(8) that the appellate court review the Board of Governor's recommendation, and the appellate court declined to undertake such review, so, pursuant to SCR 3.370(10), the appellate court adopted the recommendation of the board. Ky. Bar Ass'n v. Noble, 118 S.W.3d 586, 2003 Ky. LEXIS 224 (Ky. 2003).
When an attorney admitted that he violated numerous rules of professional conduct and proposed that he be suspended from the practice of law for two (2) years, and the Kentucky Bar Association did not object to this proposal, the Supreme Court declined to independently review the matter under SCR 3.370(9). Beal v. Ky. Bar Ass'n, 216 S.W.3d 155, 2007 Ky. LEXIS 8 (Ky. 2007).
Although a disciplinary proceeding against an attorney was a default case since he did not respond to the charges against him, the attorney could have issues of law reviewed since he filed a notice of review to the Board of Governors'  recommendation that he be permanently disbarred. Ky. Bar Ass'n v. Edwards, 377 S.W.3d 557, 2012 Ky. LEXIS 146 (Ky. 2012).
Kentucky Supreme Court adopted the unanimous decision by the Board of Governors that the bar member was guilty of the charged counts of violating several Rules of Professional Conduct and the Board's recommendation of a 181-day suspension from the practice of law because no notice of review was filed by the bar member or the Office of Bar Counsel, and the Supreme Court declined to issue a notice of review. Ky. Bar Ass'n v. Porath, 397 S.W.3d 905, 2013 Ky. LEXIS 245 (Ky. 2013).
Attorney was not prejudiced before the Board of Governors by its denial of his request for a court reporter and videographer because the appellate court would decide the case de novo itself based on the record developed below and any potential unfairness shown by a Board member or by Bar Counsel would be alleviated by the appellate court's independent review of the attorney's alleged misconduct. Ky. Bar Ass'n v. Deters, 406 S.W.3d 812, 2013 Ky. LEXIS 246 (Ky. 2013), cert. denied, — U.S. —, 134 S. Ct. 965, 187 L. Ed. 2d 787, 2014 U.S. LEXIS 526 (U.S. 2014).
Independent review under SCR 3.370(8) was not necessary where the attorney's pattern of conduct, albeit largely confined to the time period for his previous suspension, and his noncompliance with the instant proceeding suggested that another suspension would have been ineffective, and it was apparent from the Board's recommendation that the attorney was suffering from a substance abuse problem. Ky. Bar Ass'n v. Burgin, 461 S.W.3d 401, 2015 Ky. LEXIS 1627 (Ky. 2015).
11. Public Defender.
The legislature in enacting KRS 31.250 intended to prohibit any part-time public defender from accepting a fee from a client he was appointed to represent, and that subsequent withdrawal or discharge from the appointment does not thereafter entitle the attorney to accept a fee for private representation. Kentucky Bar Asso. v. An Unnamed Attorney, 769 S.W.2d 45, 1989 Ky. LEXIS 30 (Ky. 1989).
12. Real and Present Danger to the Public.
Reasonable cause existed to believe the respondent misappropriated funds he held for another to his own use or otherwise improperly dealt with them, and that he did not have the physical or mental fitness to continue to practice law, and unless an order of temporary suspension issued, a real and present danger existed to the public. Kentucky Bar Ass'n v. Suggs, 799 S.W.2d 575, 1990 Ky. LEXIS 154 (Ky. 1990).
13. Remand to Board of Governors.
Where the evidence which the Bar Association wanted the Board of Governors to consider was clearly discoverable by the exercise of reasonable diligence while the case was still before the Board, as the evidence was in the Board's records, remand to the Board of Governors was inappropriate. Kentucky Bar Ass'n v. Harris, 875 S.W.2d 97, 1994 Ky. LEXIS 43 (Ky. 1994).
14. Challenge to the Costs Assessed.
Costs as determined by the Board of Governors could be assessed against the two attorneys who were found guilty of misconduct, even though a third attorney was found not guilty, because the Board had consolidated the proceedings and the costs assessed represented that portion of the costs that were indivisible for the prosecution of the three associated attorneys for conduct arising out of the same claim that involved the same nexus of proof. Ky. Bar Ass'n v. Weinberg, 198 S.W.3d 595, 2006 Ky. LEXIS 198 (Ky. 2006).
15. Findings of Fact.
There is no requirement that board must submit separate findings of fact. Kentucky Bar Asso. v. Getty, 535 S.W.2d 91, 1975 Ky. LEXIS 13 (Ky. 1975), cert. denied, 423 U.S. 1048, 96 S. Ct. 773, 46 L. Ed. 2d 636, 1976 U.S. LEXIS 958 (1976) (decided under prior rule).
Attorney's motion to strike the Kentucky Bar Association Board of Governors'  findings for failing to file a written decision with 45 days as required by SCR 3.370(6) was denied where the attorney failed to show that he was prejudiced thereby. Ky. Bar Ass'n v. Deters, 465 S.W.3d 30, 2015 Ky. LEXIS 1629 (Ky. 2015).
16. Unethical Conduct.
Where an attorney charged against a client's escrow account expenses for law clerks, secretarial assistants, a sumptuous meal and other exorbitant charges, such conduct was unethical and warranted public censure, particularly where there was no agreement between the attorney and his client with respect to the expenses involved. Kentucky Bar Asso. v. Graves, 556 S.W.2d 890, 1977 Ky. LEXIS 529 (Ky. 1977) (decided under prior rule).
17. Adoption of Trial Commissioner Decision.
Under circumstances in which neither the lawyer nor the bar counsel appealed the trial commissioner's determination, and the matter came directly to the Supreme Court rather than to the Board of Governors pursuant to SCR 3.360(4), because the trial commissioner's findings and conclusions were supported by the record and the law, and because the recommended 30-day suspension was appropriate in light of the lawyer's history of prior discipline, the Supreme Court elected not to review them as allowed under to SCR 3.370(9), and the decision of the trial commissioner was therefore adopted pursuant to SCR 3.370(10). Kentucky Bar Ass'n v. O'Brien, 266 S.W.3d 800, 2008 Ky. LEXIS 250 (Ky. 2008).
Attorney was suspended from the practice of law for three years after violations of SCR 3.130-8.1(b), former SCR 3.130-4.4(a), and former SCR 3.130-8.3(b) were found; the attorney filed an illegal lien for an improper purpose and failed to respond to bar complaints and requests for information, and it did not matter that the attorney was not prosecuted for violating KRS 434.155. The recommended sanction was appropriate in light of the attorney's extensive history of prior discipline for serious ethical violations and the seriousness of the charges. Ky. Bar Ass'n v. Glidewell, 348 S.W.3d 759, 2011 Ky. LEXIS 118 (Ky. 2011).
Supreme Court of Kentucky elected not to review the recommendation of the trial commissioner as allowed under SCR 3.370(8) because the trial commissioner's findings and conclusions that the attorney failed to, inter alia, diligently represent his client or respond to his client's request for information were supported by the record and the law. Ky. Bar Ass'n v. Walls, 412 S.W.3d 182, 2013 Ky. LEXIS 586 (Ky. 2013).
Pursuant to SCR 3.370(9), the Board of Governors'  recommendation that an attorney be suspended for one year and ordered to repay a client was adopted given the seriousness of the attorney's failure to diligently represent the client and his charging of an unreasonable fee, the attorney's failure to respond to the complaint or charge, and his prior suspensions. Ky. Bar Ass'n v. Morgan, 531 S.W.3d 1, 2017 Ky. LEXIS 455 (Ky. 2017).
18. Review.
Nine-month suspension from the practice of law was imposed where an attorney violated SCR 3.130-1.3, SCR 3.130-1.16(d), SCR 3.130-1.9(a), SCR 3.130-8.1(b), and SCR 3.130-3.4 through her representation of estates and failing to respond to orders and complaints. The recommended sanction was appropriate in light of the attorney's prior discipline, and the Kentucky Supreme Court elected not to review a commissioner's recommendation as allowed under SCR 3.370(9). Ky. Bar Ass'n v. Sebastian, 353 S.W.3d 616, 2011 Ky. LEXIS 125 (Ky. 2011).
Even though a young attorney might have been led astray by more experienced counsel, he was permanently disbarred for violations of SCR 3.130-1.4(b), SCR 3.130-1.8(g), SCR 3.130-2.1, SCR 3.130-5.2(a), SCR 3.130-8.3(a), and SCR 3.130-8.3(c) relating to  a class action settlement; it took no technical expertise or experience in the settling of class action lawsuits, or any sophisticated understanding of the rules of ethics, to know that the attorney's course of conduct, which involved personally and directly deceiving clients, was wrong. That the attorney engaged in these activities at the direction of his employer did not permit the supreme court to overlook the serious deficiency in character revealed by the facts of this case, and the Kentucky Supreme Court did not elect to review the decision of the Board of Governors of the Kentucky Bar Association under SCR 3.370(8). Ky.  Bar Ass'n v. Helmers, 353 S.W.3d 599, 2011 Ky. LEXIS 126 (Ky. 2011).
19. Employment of Deputy Sheriff.
Attorney was not prejudiced before the Board of Governors by the employment of a deputy sheriff before the Board because it was no different than a court's decision to have a bailiff present during proceedings. Ky. Bar Ass'n v. Deters, 406 S.W.3d 812, 2013 Ky. LEXIS 246 (Ky. 2013), cert. denied, — U.S. —, 134 S. Ct. 965, 187 L. Ed. 2d 787, 2014 U.S. LEXIS 526 (U.S. 2014).
Rule 3.375.  Appointment of non-lawyer members to board.
Text
The Chief Justice, with the approval of the Court, shall appoint four (4) adult citizens of the Commonwealth who are not lawyers to serve as members of the Board in disciplinary cases. Persons so appointed shall be entitled to participate and vote in any disciplinary case. The terms of such non-lawyer members shall be appointed in such a manner that the terms shall be staggered. No such member shall serve more than three (3) consecutive terms of two (2) years.
History
(Adopted September 14, 1998, effective October 1, 1998.)
Rule 3.380.  Degrees of discipline; indefinite suspension in default cases.
Text
(1)   Upon findings of a violation of these rules, discipline may be administered by way of private reprimand, public reprimand, suspension from practice for a definite time, all of which may be with or without such conditions as the Court may impose, or permanent disbarment.
(2)   In cases in which the Respondent has failed to answer a charge filed pursuant to Rule 3.200, or having answered, has thereafter declined to participate in the disciplinary process the Court may in its discretion, sua sponte or on motion by the Office of Bar Counsel, suspend the Respondent from the practice of law for an indefinite period of time. Reinstatement following an indefinite suspension imposed under this Rule, may be initiated by motion of the Respondent accounting for the failure to respond and requesting a final determination of the matter, and shall be subject to the reinstatement requirements of SCR 3.51 0. If respondent fails to seek reinstatement within 5 years, Bar Counsel shall move for permanent disbarment.

Commentary

In the case of Kentucky Bar Association v. Benton, 449 S.W.3d 368, 369 (Ky. 2014), the Court rejected the Board's recommendation for a 181-day suspension and, instead, exercised its discretion to suspend Respondent indefinitely until he appeared and accounted for his failure to answer the disciplinary charges. In so doing, the Court “acknowledge[d] that our rules do not expressly provide indefinite suspension as a final disciplinary sanction, although we have ordered indefinite suspensions as part of our orders imposing reciprocal discipline.” Subsection (2) of SCR 3.380 now formally identifies the indefinite suspension as a mode of discipline within the Court's authority under § 116 of the Kentucky Consititution to “govern admission to the bar and the discipline of members of the bar.”
History
(Amended October 14, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended September 14, 1998, effective October 1, 1998; amended October 18, 2005, effective January 1, 2006; amended November 3, 2015, effective January 1, 2016.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Gaetke and Casey, 70 Ky. L.J. 325 (1981-82).
Kentucky Law Survey, Booven, Professional Responsibility, 73 Ky. L.J. 449 (1984-85).
Cited: Kentucky Bar Asso. v. Fitzgerald, 652 S.W.2d 77, 1983 Ky. LEXIS 250 (Ky. 1983); Kentucky Bar Ass'n v. Aldering, 929 S.W.2d 190, 1996 Ky. LEXIS 91 (Ky. 1996).
NOTES TO DECISIONS

 	1. 	Disbarment.
 	2. 	Neglect of Professional Duties.
 	3. 	Suspension.
 	4. 	Public Reprimand.
 	5. 	Restitution.
1. Disbarment.
Attorney's conduct in misappropriating trust funds from escrow account of title insurance company owned by attorney's law firm, for the benefit of the law firm, and issuance of checks on the escrow account which were returned to the payees because of insufficient funds, was so reprehensible as to require attorney's permanent disbarment. Kentucky Bar Asso. v. Friedlander, 536 S.W.2d 454, 1976 Ky. LEXIS 76 (Ky. 1976), cert. denied, 429 U.S. 922, 97 S. Ct. 321, 50 L. Ed. 2d 290, 1976 U.S. LEXIS 3334 (1976).
Where defense counsel for indigent accepted $500 fee from client's mother, and failed to return $700 of total of $1,000 she gave him, and falsely told the trial court she had only given him $300 to pay costs and fines, he had violated DR 1-102, 2-106, and 7-102 and permanent disbarment was warranted. Kentucky Bar Asso. v. Dungan, 586 S.W.2d 15, 1979 Ky. LEXIS 276 (Ky. 1979), cert. denied, 444 U.S. 1033, 100 S. Ct. 704, 62 L. Ed. 2d 669, 1980 U.S. LEXIS 464 (1980).
Attorney was permanently disbarred from the practice of law because the attorney had violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16, 3.130-3.4, 3.130-8.1(d), and 3.130-8.3(c) by failing to act with reasonable diligence in representing his clients, failing to keep the clients reasonably informed about the status of their cases, failing to return the unearned portion of fees, and failing to respond to the bar complaint. Kentucky Bar Ass'n v. Hammond, 245 S.W.3d 199, 2008 Ky. LEXIS 35 (Ky. 2008).
When an attorney participated in settling a class action, permanent disbarment was an appropriate sanction for the attorney's ethical violations because the evidence showed the attorney's (1) dishonest or selfish motive, (2) pattern of misconduct, (3) multiple offenses, (4) refusal to acknowledge the wrongful nature of the attorney's misconduct, (5) vulnerable victims, (6) substantial experience in the practice of law, (7) indifference to making restitution, and (8) mitigating factors did not outweigh these aggravating factors. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
Given the attorney's prior disciplinary history and current violations of the professional misconduct rules in representing different clients in multiple case, permanent disbarment was warranted, especially since such discipline had been imposed in similar cases. However, given that permanent disbarment had been ordered, SCR 3.380 did not permit the entry of a restitution order. Ky. Bar Ass'n v. Morehead, 397 S.W.3d 380, 2013 Ky. LEXIS 96 (Ky. 2013).
2. Neglect of Professional Duties.
Where an attorney neglected to file a workmen's compensation claim which had been entrusted to him, public reprimand was an inadequate punishment and he was suspended from practice for two years and required to pay costs. Kentucky Bar Asso. v. Littleton, 560 S.W.2d 5, 1977 Ky. LEXIS 562 (Ky. 1977).
3. Suspension.
When an attorney's license to practice law was suspended after it was previously suspended and he had not sought reinstatement, he was not eligible to have his second suspension made retroactive to the date he was eligible to seek reinstatement after his first suspension because the charges resulting in his second suspension had no relation to the charges resulting in his first suspension, and, when he could have sought reinstatement after his first suspension he neither applied for reinstatement nor satisfied the conditions he had to meet prior to such reinstatement, so the retroactive application of his second suspension would have given him credit for time he was not eligible to practice law due to not having met the conditions for reinstatement following his first suspension. Ky. Bar Ass'n v. Templeton, 111 S.W.3d 865, 2003 Ky. LEXIS 169 (Ky. 2003).
Attorney's motion for consensual discipline, under SCR 3.480(2), was granted, and he was suspended from the practice of law in the State of Kentucky for a period of 30 days, under SCR 3.380, because he did not inform a client of the insufficient service of process on the other party in her case, nor inform her of the dismissal of her case until he told her, without explanation, that they had lost the case. Kaplan v. Ky. Bar Ass'n, 201 S.W.3d 494, 2006 Ky. LEXIS 240 (Ky. 2006).
Attorney was suspended from the practice of law for a period of thirty days, under SCR 3.380, because, in failing to file her client's divorce petition, not communicating with her client, not refunding the fee to her client for the work she did not do, and not responding to a bar complaint filed against her, the attorney violated SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c). Kentucky Bar Ass'n v. Bock, 245 S.W.3d 206, 2008 Ky. LEXIS 29 (Ky. 2008).
When respondent attorney was found guilty of violating SCR 3.130-1.5(c), 3.130-1.16(d), and  3.130-8.1(a) by charging a contingency fee without a prior written agreement, failing to refund an unearned portion of fees to his clients, and making false statements of fact to the Office of Bar Counsel regarding the amount of work performed by his office in representing his clients, the court accepted the recommendation of a 30-day suspension, with restitution and a requirement that respondent attend remedial ethics training, in light of his lack of prior discipline. Kentucky Bar Ass'n v. Womack, 269 S.W.3d 409, 2008 Ky. LEXIS 283 (Ky. 2008).
Attorney was indefinitely suspended from the practice of law in Kentucky because the attorney did not respond to professional misconduct charges against the attorney initiated by the Kentucky Bar Association's Inquiry Commission. Ky. Bar Ass'n v. Grayson, 530 S.W.3d 460, 2017 Ky. LEXIS 437 (Ky. 2017).
Pursuant to SCR 3.380, an attorney was suspended indefinitely until he appeared and accounted for his behavior where his misconduct in the pending case largely mirrored that for which he had been previously disciplined and indicated repeated noncompliance with the rules of his chosen profession. Ky. Bar Ass'n v. Bader, 531 S.W.3d 20, 2017 Ky. LEXIS 454 (Ky. 2017).
4. Public Reprimand.
Lawyer received reciprocal discipline of a public reprimand because the lawyer was publicly censured in Tennessee for misconduct in which she had an affair with her divorce client; the lawyer filed no response to the show cause order, and thus failed to show that either of the exceptions to the mandate to impose reciprocal discipline applied. Ky. Bar Ass'n v. Calloway, 224 S.W.3d 585, 2007 Ky. LEXIS 136 (Ky. 2007).
5. Restitution.
When an attorney was permanently disbarred from the practice of law for multiple ethical violations, it was not appropriate to order restitution because, (1) under the SCR 3.380, disbarment cases were separate from cases in which restitution could be ordered, (2) the attorney was no longer subject to the supervision of the Kentucky Supreme Court, and (3) restitution was more appropriately addressed in a civil action brought by clients against the attorney. Ky. Bar Ass'n v. Chesley, 393 S.W.3d 584, 2013 Ky. LEXIS 44 (Ky. 2013).
Rule 3.390.  Notice to client of suspension or disbarment.
Text
(a)  Any order suspending a lawyer from the practice of law, other than an order of suspension under SCR 3.165 or 3.166, shall take effect on the tenth (10th) day following its entry unless otherwise provided within the order. The suspended lawyer shall promptly take all reasonable steps to protect the interests of the lawyer's clients. A lawyer suspended from the practice of law shall not during the term of suspension accept new clients or collect unearned fees, and shall comply with the provisions of SCR 3.130-7.50(5).
(b)  Within ten (10) days after the issuance of an order of disbarment, or suspension under SCR 3.050 or SCR 3.675(4), or upon issuance of an order of suspension from the practice of law for more than sixty (60) days, the disbarred or suspended lawyer shall notify, by letter duly placed with the United States Postal Service, all courts or other tribunals in which that lawyer has matters pending, and all clients of the lawyer's inability to represent them and of the necessity and urgency of promptly retaining new counsel. The lawyer shall simultaneously provide a copy of all such letters of notification to the Office of Bar Counsel. Upon issuance of an order of disbarment or suspension, the affected lawyer shall immediately cancel any pending advertisements, to the extent possible, and shall terminate any advertising activity for the duration of the term of suspension or disbarment.
Failure to comply with this rule shall subject the Respondent to a charge of contempt of Court.
History
(Amended October 14, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended June 30, 1986, effective January 1, 1987; amended September 14, 1998, effective October 1, 1998; January 18, 2012, effective March 1, 2012; amended November 1, 2013, effective January 1, 2014.)
Annotations

Cited:  Kentucky State Bar Asso. v. Stivers, 475 S.W.2d 900, 1971 Ky. LEXIS 77 (Ky. 1971); Kentucky Bar Asso. v. Sandidge, 572 S.W.2d 160, 1978 Ky. LEXIS 395 (Ky. 1978); Kentucky Bar Asso. v. Dungan, 586 S.W.2d 15, 1979 Ky. LEXIS 276 (Ky. 1979); Kentucky Bar Asso. v. Marshall, 613 S.W.2d 129, 1981 Ky. LEXIS 218 (Ky. 1981); Kentucky Bar Asso. v. Reed, 631 S.W.2d 633, 1982 Ky. LEXIS 240 (Ky. 1982); Kentucky Bar Asso. v. Harris, 636 S.W.2d 646, 1982 Ky. LEXIS 275 (Ky. 1982); Kentucky Bar Asso. v. Tiller, 641 S.W.2d 421, 1982 Ky. LEXIS 311 (Ky. 1982); Kentucky Bar Asso. v. Johnson, 646 S.W.2d 347, 1983 Ky. LEXIS 220 (Ky. 1983); Kentucky Bar Asso. v. Eubanks, 647 S.W.2d 789, 1983 Ky. LEXIS 227 (Ky. 1983); Kentucky Bar Ass'n v. Smith, 672 S.W.2d 334 (Ky. 1983); Kentucky Bar Asso. v. Brutscher, 678 S.W.2d 788, 1984 Ky. LEXIS 292 (Ky. 1984); Kentucky Bar Asso. v. Cowden, 727 S.W.2d 403, 1987 Ky. LEXIS 202 (Ky. 1987); Kentucky Bar Asso. v. Williams, 734 S.W.2d 793, 1987 Ky. LEXIS 215 (Ky. 1987); Kentucky Bar Asso. v. Lorenz, 752 S.W.2d 785, 1988 Ky. LEXIS 40 (Ky. 1988); Kentucky Bar Asso. v. Hibberd, 753 S.W.2d 547, 1988 Ky. LEXIS 39 (Ky. 1988); Wahl v. Kentucky Bar Asso., 759 S.W.2d 818, 1988 Ky. LEXIS 74 (Ky. 1988); Cox v. Kentucky Bar Asso., 765 S.W.2d 23, 1989 Ky. LEXIS 11 (Ky. 1989); Martin v. Kentucky Bar Assoc., 775 S.W.2d 519, 1989 Ky. LEXIS 64 (Ky. 1989); Henson v. Kentucky Bar Asso., 779 S.W.2d 200, 1989 Ky. LEXIS 94 (Ky. 1989); Baldridge v. Kentucky Bar Asso., 781 S.W.2d 516, 1989 Ky. LEXIS 118 (Ky. 1989); Kentucky Bar Asso. v. Lester, 781 S.W.2d 517, 1989 Ky. LEXIS 111 (Ky. 1989); Hayes v. Kentucky Bar Ass'n, 790 S.W.2d 237, 1990 Ky. LEXIS 51 (Ky. 1990); Kentucky Bar Ass'n v. Bailiff, 794 S.W.2d 638, 1990 Ky. LEXIS 79 (Ky. 1990); Kentucky Bar Ass'n v. Thomas, 800 S.W.2d 736, 1990 Ky. LEXIS 145 (Ky. 1990); Dixon v. Kentucky Bar Ass'n, 806 S.W.2d 635, 1991 Ky. LEXIS 15 (Ky. 1991); Kentucky Bar Ass'n v. Ray, 806 S.W.2d 637, 1991 Ky. LEXIS 30 (Ky. 1991); Kentucky Bar Ass'n v. Wheeler, 808 S.W.2d 803, 1991 Ky. LEXIS 49 (Ky. 1991); Kentucky Bar Ass'n v. Bingham, 811 S.W.2d 770, 1991 Ky. LEXIS 134 (Ky. 1991); Brown v. Kentucky Bar Ass'n, 834 S.W.2d 684, 1992 Ky. LEXIS 156 (Ky. 1992); Ladd v. Kentucky Bar Ass'n, 845 S.W.2d 533, 1993 Ky. LEXIS 4 (Ky. 1993); Nunley v. Kentucky Bar Ass'n, 890 S.W.2d 290, 1994 Ky. LEXIS 147 (Ky. 1994); Kentucky Bar Ass'n v. Kennedy, 899 S.W.2d 90, 1995 Ky. LEXIS 69 (Ky. 1995); Kentucky Bar Ass'n v. Brown, 906 S.W.2d 360, 1995 Ky. LEXIS 103 (Ky. 1995); Kentucky Bar Ass'n v. Mauzy, 909 S.W.2d 661, 1995 Ky. LEXIS 142 (Ky. 1995); Kentucky Bar Ass'n v. Walker, 922 S.W.2d 10, 1996 Ky. LEXIS 55 (Ky. 1996); Kentucky Bar Ass'n v. Shelburne, 931 S.W.2d 153, 1996 Ky. LEXIS 108 (Ky. 1996); Kentucky Bar Ass'n v. Clay, 932 S.W.2d 369, 1996 Ky. LEXIS 96 (Ky. 1996); Kentucky Bar Ass'n v. Watson, 935 S.W.2d 610, 1996 Ky. LEXIS 131 (Ky. 1996); Kentucky Bar Ass'n v. Berkebile, 966 S.W.2d 959, 1998 Ky. LEXIS 51 (Ky. 1998); Klapheke v. Kentucky Bar Ass'n, 31 S.W.3d 895, 2000 Ky. LEXIS 150 (Ky. 2000); Ky. Bar Ass'n v. Chinn, 84 S.W.3d 458, 2002 Ky. LEXIS 179 (Ky. 2002); Ky. Bar Ass'n v. Wade, 112 S.W.3d 388, 2003 Ky. LEXIS 155 (Ky. 2003); Ky. Bar Ass'n v. Lyon, 111 S.W.3d 870, 2003 Ky. LEXIS 156 (Ky. 2003); Ky. Bar Ass'n v. Wallace, 112 S.W.3d 385, 2003 Ky. LEXIS 163 (Ky. 2003); Poole v. Ky. Bar Ass'n, 128 S.W.3d 833, 2004 Ky. LEXIS 72 (Ky. 2004); Ky. Bar Ass'n v. Griffith, 136 S.W.3d 429, 2004 Ky. LEXIS 152 (Ky. 2004); Jones v. Ky. Bar Ass'n, 141 S.W.3d 13, 2004 Ky. LEXIS 177 (Ky. 2004); Ky. Bar Ass'n v. Geller, 141 S.W.3d 365, 2004 Ky. LEXIS 175 (Ky. 2004); Ky. Bar Ass'n v. Geller, 188 S.W.3d 431, 2006 Ky. LEXIS 96 (Ky. 2006); Ky. Bar Ass'n v. Williams, 188 S.W.3d 437, 2006 Ky. LEXIS 98 (Ky. 2006); Ky. Bar Ass'n v. Burlew, 198 S.W.3d 585, 2006 Ky. LEXIS 195 (Ky. 2006); Fitzpatrick v. Ky. Bar Ass'n, 201 S.W.3d 492, 2006 Ky. LEXIS 236 (Ky. 2006); Scholl v. Ky. Bar Ass'n, 213 S.W.3d 687, 2007 Ky. LEXIS 25 (Ky. 2007); Kentucky Bar Ass'n v. Hammond, 245 S.W.3d 199, 2008 Ky. LEXIS 35 (Ky. 2008); Daniels v. Ky. Bar Ass'n, 247 S.W.3d 530, 2008 Ky. LEXIS 62 (Ky. 2008); Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 308, 2008 Ky. LEXIS 94 (Ky. 2008); Kentucky Bar Ass'n v. Grady, 260 S.W.3d 784, 2008 Ky. LEXIS 182 (Ky. 2008); Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008); Coorssen v. Ky. Bar Ass'n, 266 S.W.3d 237, 2008 Ky. LEXIS 253 (Ky. 2008); Robey v. Ky. Bar Ass'n, 266 S.W.3d 234, 2008 Ky. LEXIS 255 (Ky. 2008); Kentucky Bar Ass'n v. Leadingham, 281 S.W.3d 284, 2009 Ky. LEXIS 56 (Ky. 2009); Radolovich v. Ky. Bar Ass'n, 282 S.W.3d 327, 2009 Ky. LEXIS 79 (Ky. 2009); Snyder v. Ky. Bar Ass'n, 320 S.W.3d 679,  2010 Ky. LEXIS 238 (Ky. 2010); Ky. Bar Ass'n v. Reinhart, 411 S.W.3d 239,  2013 Ky. LEXIS 408 (Ky. 2013); Holton v. Ky. Bar Ass'n, 408 S.W.3d 81,  2013 Ky. LEXIS 416 (Ky. 2013).
NOTES TO DECISIONS
1. Notice of Suspension.
Where a lawyer admitted that the lawyer was convicted of federal wiretapping laws in violation of 18 USCS § 371 and that the conviction constituted unethical conduct under SCR 3.130-8.3(b), the State Supreme Court suspended the lawyer for two (2) years and required the lawyer to pay all costs associated with the disciplinary proceedings pursuant to SCR 3.450 and to  notify all courts and clients of the suspension pursuant to SCR 3.390. Schechter  v. Ky. Bar Ass'n, 102 S.W.3d 510, 2003 Ky. LEXIS 69 (Ky. 2003).
Where an attorney was convicted of felony tampering with physical evidence, pursuant to SCR 3.166, the attorney was automatically temporarily suspended from the practice of law and was ordered to notify clients and courts of the suspension in compliance with the provisions of SCR 3.390. Ky. Bar Ass'n v. Runner, 133 S.W.3d 477, 2004 Ky. LEXIS 118 (Ky. 2004), vacated, 146 S.W.3d 400, 2004 Ky. LEXIS 317 (Ky. 2004).
Where the attorney admitted that he failed to properly perform title searches while working for a bank, knowingly failed to record a deed, and failed to inform the bankruptcy court of his brother's transfer of stock in a company, his conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-4.4, and 3.130-3.3(a)(2). The attorney was suspended from the practice of law for two years; in accordance with SCR 3.390, the attorney was directed to notify all courts in which he had matters pending of his suspension from the practice of law and all clients in writing of his inability to represent them. Erpenbeck v. Ky. Bar Ass'n, 295 S.W.3d 435, 2009 Ky. LEXIS 206 (Ky. 2009).
Where the Indiana Supreme Court suspended an attorney from the practice of law due to his failure to respond to a subpoena duces tecum from the Indiana Supreme Court Disciplinary Commission concerning a grievance filed against him, the attorney was subject to reciprocal discipline in Kentucky. In accordance with SCR 3.435, the Supreme Court of Kentucky suspended the attorney from the practice of law in the Kentucky; under SCR 3.390, the attorney was directed to notify all courts in which he had matters pending and all clients that he was unable to provide further legal services. Ky. Bar Ass'n v. Streckfus, 291 S.W.3d 239,  2009 Ky. LEXIS 208 (Ky. 2009).
Rule 3.395.  Appointment of special commissioner to protect clients' interests.
Text
(1)  When it comes to the attention of the Director that: (a) an attorney has been temporarily suspended pursuant to SCR 3.165 and has failed to notify his/her clients of the suspension as required by Court order; or (b) an attorney has been suspended or disbarred pursuant to SCR 3.370 and has failed to notify his/her clients of his/her suspension or disbarment pursuant to SCR 3.390; or (c) an attorney has resigned pursuant to SCR 3.480 and has failed to notify his/her clients of his/her resignation as required by Court order; or (d) an attorney dies; or (e) an attorney has been declared to be incompetent; or (f) an attorney abandons his/her law practice or his/her whereabouts are unknown, and no law partner, personal representative of the deceased attorney's estate, or other responsible person capable of conducting the attorney's business affairs is known to exist, the Director may petition the Court, and the Court for good cause may authorize the Chief Justice to order the appointment of 1 or more members of the Association to serve as Special Commissioners of the Court.
The Director shall give notice to the attorney by mailing a copy of the petition to the attorney's last known address, except where the attorney is deceased. If the attorney is deceased, the notice shall be sent to the attorney's personal representative, if known. Within 20 days after the date on which the Director files the petition with the Court, the attorney may file a response to the petition with the Court. The Clerk of the Court shall mail a copy of the Court's order ruling on the petition to the attorney's last known address, to the Director and to the Chief Circuit Judge.
(2)  A Special Commissioner appointed under this rule may be authorized by the Court to take possession of the files and records of an attorney described in subsection (1) above, to make an inventory of the files, to give notice to the attorney's clients of the unavailability or inability of the attorney to continue to represent the clients, to deliver to the clients all papers and other property to which the clients are entitled, to take any other action which the clients are entitled and to take any other action which the Court deems necessary to protect the interests of the clients.
(3)  The Special Commissioner shall not disclose any information contained in any files which are the subject of an inventory without the consent of the client to whom such files relate, except as reasonably necessary to carry out the orders of the Court.
(4)  The Special Commissioner shall file a written report within 6 months, with the Court containing a summary and explanation of the actions taken by the Special Commissioner to fulfill the duties assigned to the Special Commissioner by the Court. This time frame may be extended for good cause shown. The Special Commissioner shall mail a copy of the report to the Director and to the attorney's last kriown address.
(5)  If the Special Commissioner takes possession of files of an attorney and the Special Commissioner is unable after a diligent effort to deliver the files to the clients or to new attorneys representing the clients, the Special Commissioner may request the Court to enter an order providing for the storage and safekeeping or destruction, as appropriate, of such files.
(6)  The Special Commissioner shall be entitled to reasonable compensation with the amount to be determined by the Court and to also be reimbursed for necessary expenses actually incurred. In order to receive such compensation or reimbursement of expenses, the Special Commissioner shall file with the Court a motion containing an itemized list of the time spent on the case, the work performed, and receipts for the expenses incurred. The Special Commissioner's compensation and expenses which are approved by the Court shall be paid by the Association, but any amounts disbursed by the Association to the Special Commissioner shall be assessed as costs against the attorney pursuant to SCR 3.450 if the appointment of the Special Commissioner arose out of, (a) disciplinary proceeding, resignation or an abandonment of the practice or, (b) if the appointment arose out of a mental illness or disease and a guardian has been appointed for the attorney, the cost shall be presented to the attorney's guardian or, (c) if the appointment arose from the death of the attorney, from the estate of the decedent by presenting the fiduciary of the estate the costs and, when possible, to file a proof of claim with the appropriate district court clerk.
History
(Adopted June 29, 1984, effective July 1, 1984; amended September 14, 1998, effective October 1, 1998; amended November 3, 2015, effective January 1, 2016; amended June 25, 2018, eff. July 1, 2018.)
Annotations

Kentucky Bench & Bar.
What Happens to Your Clients if Something Happens to You? The Ethics and Risk Management of Leaving the Practice of Law, Vol. 68, No. 5, Sept. 2004, Ky. Bench & Bar 35.
Rule 3.400.  Rehearing by Trial Commissioner.
Text
Rehearing shall not be permitted except for newly discovered evidence so material to the rights of either party as to affect the finding and recommendation which could not have been discovered by the exercise of reasonable diligence and then only if such evidence is first presented in affidavit form, together with the affidavit of counsel that such evidence could not have been discovered sooner by the exercise of reasonable diligence. After the Trial Commissioner has made his/her report to the Board, no rehearing shall be permitted by the Trial Commissioner. After the Board has conducted its review, no rehearing shall be permitted by the Board. After the Board has filed its order under Rule 3.370, the Court may remand the case to the Board for such action as the Court may direct.
History
(Amended October 14, 1977, effective January 1, 1978; amended September 14, 1998, effective October 1, 1998.)
Annotations

NOTES TO DECISIONS
1. Remand Inappropriate.
Where the evidence which the Bar Association wanted the Board of Governors to consider was clearly discoverable by the exercise of reasonable diligence while the case was still before the Board, as the evidence was in the Board's records, remand to the Board of Governors was inappropriate. Kentucky Bar Ass'n v. Harris, 875 S.W.2d 97, 1994 Ky. LEXIS 43 (Ky. 1994).
Rule 3.420.  Attorney general may represent the board. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of September 14, 1998, effective October 1, 1998.
Rule 3.430.  Duty to file brief. [Deleted.]
Annotations

Compiler's Notes.
This rule was deleted by Order of the Supreme Court of September 14, 1998, effective October 1, 1998.
Rule 3.435.  Reciprocal discipline.
Text
(1)  Any attorney subject to the provisions of this Rule shall, upon being subjected to professional disciplinary action in another jurisdiction, promptly inform the Bar Counsel of such action. Upon being informed that an attorney subject to the provisions of these Rules has been subjected to discipline in another jurisdiction, the Bar Counsel shall obtain a certified copy of such disciplinary order and shall file the same with this Court.
(2)  Upon receipt of a certified copy of an order demonstrating that an attorney admitted to practice in this State has been disciplined in another jurisdiction, this Court shall forthwith issue a notice directed to the attorney containing:
 	(a)  a copy of said order from the other jurisdiction; and
 	(b)  an order directing that the attorney inform the Court, within twenty (20) days from the service of the notice, of any claim by the attorney predicated upon the grounds set forth in paragraph (4) hereof that the imposition of the identical discipline in this State would be unwarranted and the reasons therefor.
(3)  In the event the discipline imposed in the other jurisdiction has been stayed there, any reciprocal discipline imposed in this State shall be deferred until such stay expires.
(4)  Upon the expiration of thirty (30) days from the service of the notice issued pursuant to the provisions of (2) above, this Court shall impose the identical discipline unless Respondent proves by substantial evidence:
 	(a)  a lack of jurisdiction or fraud in the out-of-state disciplinary proceeding, or
 	(b)  that misconduct established warrants substantially different discipline in this State.
 	(c)  In all other respects, a final adjudication in another jurisdiction that an attorney has been guilty of misconduct shall establish conclusively the misconduct for purposes of a disciplinary proceeding in this State.
History
(Adopted October 14, 1977, effective January 1, 1978; amended September 14, 1998, effective October 1, 1998.)
Annotations

Cited:  Kentucky Bar Ass'n v. Goodhue, 806 S.W.2d 643, 1991 Ky. LEXIS 26 (Ky. 1991); Kentucky Bar Ass'n v. Goodman, 807 S.W.2d 669, 1991 Ky. LEXIS 42 (Ky. 1991); Kentucky Bar Ass'n v. Leaberry, 817 S.W.2d 452, 1991 Ky. LEXIS 162 (Ky. 1991); Ky. Bar Ass'n v. Steele, 297 S.W.3d 568,  2009 Ky. LEXIS 242 (Ky. 2009).
NOTES TO DECISIONS

 	1. 	Reciprocal Discipline Proper.
 	2. 	Suspension from Ohio Practice.
 	3. 	Adoption of Other State's Grievance Committee Decision.
 	4. 	Public Reprimand Appropriate.
 	5. 	Timing of Reciprocal Suspension.
 	6. 	Substantially Different Discipline.
 	7. 	Ethics program not punishment
1. Reciprocal Discipline Proper.
Where attorney was suspended from practice in Ohio for conduct prejudicial to administration of justice, conduct reflecting adversely on fitness to practice law, handling a legal matter without adequate preparation, neglecting an entrusted legal matter, failure to seek client's lawful objectives, failure to carry out contract of professional employment, causing prejudice to client, and disregarding a tribunal's ruling, an order of reciprocal discipline was proper. Kentucky Bar Ass'n v. Sullivan, 854 S.W.2d 775, 1993 Ky. LEXIS 73 (Ky. 1993).
Disbarment in North Carolina for violation of rules of professional conduct prohibiting division of fees with another attorney not associated in the same firm warranted disbarment in Kentucky under Reciprocal Discipline Rule, where North Carolina violations also violated equivalent Kentucky Rules of Professional Conduct. Kentucky Bar Ass'n v. Hash, 961 S.W.2d 796, 1998 Ky. LEXIS 29 (Ky. 1998).
An attorney would be publicly reprimanded as a matter of reciprocal discipline where similar discipline was imposed in another state based on the attorney's conduct in dictating an affidavit in a client's presence, having the client sign blank sheets of paper, and then having the affidavit printed above the client's signature. Kentucky Bar Ass'n v. Reisenfeld, 4 S.W.3d 141, 1999 Ky. LEXIS 145 (Ky. 1999).
Identical reciprocal discipline was imposed on an attorney following her suspension from the practice of law in Colorado where there was no assertion by the attorney that Colorado lacked jurisdiction or conducted a fraudulent disciplinary proceeding against her and, instead, her response explained her version of the events surrounding the conduct which led to the imposition of discipline in Colorado, and the attorney also maintained that her suspension in Colorado did not affect her law practice, since she had moved to Kentucky prior to her knowledge of the complaint filed against her; the issue was not whether the attorney's suspension in the Commonwealth would affect her law practice, but rather whether her misconduct warranted discipline that was substantially different from that imposed in Colorado, which it did not. Kentucky Bar Ass'n v. Juliette Stewart House, 34 S.W.3d 373, 2000 Ky. LEXIS 84 (Ky. 2000).
In an identical discipline proceeding, a 60-day suspension was ordered where an attorney entered an appearance in Indiana as a public defender for an incarcerated client, but then failed to communicate with the client again and failed to respond to a complaint for disciplinary action filed against him by the Indiana Disciplinary Commission, which resulted in his being suspended for 60 days in Indiana. The attorney's actions warranted identical discipline because his failure to communicate with his client violated both SCR 3.130-1.3 and 3.130-1.4 and his failure to respond to the Indiana Disciplinary Commission violated SCR 3.130-8.1(b). Ky. Bar Ass'n v. Miller, 143 S.W.3d 601, 2004 Ky. LEXIS 216 (Ky. 2004).
Where an attorney was disbarred in Ohio for failing to file motions, pleadings, appeals, an inventory, and discovery responses, and for lying to and failing to communicate with his clients, and he failed to file a response to an order from the Kentucky Supreme Court directing him to show cause why reciprocal discipline should not be imposed, he was disbarred in Kentucky. Ky. Bar Ass'n v. Deaton, 145 S.W.3d 398, 2004 Ky. LEXIS 224 (Ky. 2004).
Bar association petitioned for reciprocal discipline pursuant to SCR 3.435, but requested that the Kentucky discipline run concurrently with and carry the same conditions as already had been served by the lawyer pursuant to the order of the Supreme Court of Ohio; the bar association's motion was granted and the lawyer would be retroactively suspended from the practice of law for a period of six (6) months, to run concurrently with and carry the same conditions as the six-month probated sentence entered by the Ohio Supreme Court. Ky. Bar Ass'n v. Trainor, 145 S.W.3d 839, 2004 Ky. LEXIS 243 (Ky. 2004).
Because an attorney was disciplined for dishonesty in Ohio and the underlying conduct conclusively established a violation of SCR 3.130-8.3, he was subject to reciprocal discipline in Kentucky pursuant to SCR 3.435(4). Kentucky Bar Ass'n v. Gottesman, 243 S.W.3d 348, 2008 Ky. LEXIS 4 (Ky. 2008).
Where the Indiana Supreme Court suspended an attorney from the practice of law due to his failure to respond to a subpoena duces tecum from the Indiana Supreme Court Disciplinary Commission concerning a grievance filed against him, the attorney was subject to reciprocal discipline in Kentucky. In accordance with SCR 3.435, the Supreme Court of Kentucky suspended the attorney from the practice of law in the Kentucky until he demonstrated that his suspension from the Indiana Supreme Court had been lifted. Ky. Bar Ass'n v. Streckfus, 291 S.W.3d 239,  2009 Ky. LEXIS 208 (Ky. 2009).
Attorney was suspended from practicing law in Kentucky for one year where the misconduct established by the Ohio Supreme Court was conclusive for purposes of disciplinary proceedings in Kentucky, SCR 3.435(5), and the supreme court could not give the attorney the benefit of SCR 3.530(5). Ky. Bar Ass'n v. Moeves, 297 S.W.3d 552, 2009 Ky. LEXIS 231 (Ky. 2009).
Attorney was subjected to reciprocal discipline after being suspended from the practice of law for four years by the Supreme Court of Arizona due to professional misconduct and ethical violations following the negligent closure of the attorney's law firm and failure to return unearned fees; given the attorney's failure to respond to the show cause order and the fact that a concurrent suspension would result in virtually no penalty, the four-year suspension in Kentucky did not run concurrently. Ky. Bar Ass'n v. Whitehead, 302 S.W.3d 66,  2010 Ky. LEXIS 10 (Ky. 2010).
Attorney engaged in a pattern of misconduct that involved multiple offenses and vulnerable clients who were facing foreclosure, and the attorney's actions would constitute violations of five Kentucky Rules of Professional Conduct, but considering mitigating factors, including the fact that the attorney self-reported his suspension in a timely manner to the state bar association and the Ohio Supreme Court noted that the attorney lacked a dishonest or selfish motive, plus the attorney fully complied with the Kentucky proceedings, the attorney showed sufficient cause why the reciprocal suspension should be applied retroactively. Ky. Bar Ass'n v. Harwood, 341 S.W.3d 85, 2011 Ky. LEXIS 20 (Ky. 2011).
State supreme court adopted the recommendation that reciprocal discipline be imposed in Kentucky after the attorney was disciplined in Ohio for not remitting funds to the firm that the attorney worked for and owed to them. Since the attorney did not show sufficient cause for not imposing such discipline in Kentucky, the state supreme court ordered that reciprocal discipline be imposed under SCR 3.435(4) and suspended the attorney, just as Ohio had. Ky. Bar Ass'n v. Kraemer, 381 S.W.3d 309, 2012 Ky. LEXIS 182 (Ky. 2012).
Identical reciprocal discipline of a 180-day suspension from the practice of law in Kentucky pursuant to SCR 3.435 was imposed on an attorney, who was suspended in Ohio for that period of time, as the attorney failed to show a reason not to impose that sanction pursuant to Rule 3.435(4)(a) and (b), and his conduct warranted it; Kentucky had the same standards for non-refundable retainers pursuant to SCR 3.130-1.5 and a related Ethics Opinion as did Ohio pursuant to Ohio R. Prof. Conduct 1.5. Ky. Bar Ass'n v. Summers, 384 S.W.3d 689, 2012 Ky. LEXIS 184 (Ky. 2012).
Where the attorney was disciplined in Ohio and reciprocal discipline was imposed in Kentucky, the fact that additional discipline was imposed on the attorney in Ohio meant that further reciprocal discipline could be imposed in Kentucky pursuant to SCR 3.435(4). However, the existence of some mitigating factors meant that the one-year suspension in Kentucky could run retroactively from the same date that it was imposed in Ohio. Ky. Bar Ass'n v. Minamyer, 373 S.W.3d 442, 2012 Ky. LEXIS 188 (Ky. 2012).
Imposition of reciprocal discipline against the attorney after he was publicly reprimanded and place don probation in Arizona was appropriate because that order qualified as a final adjudication in another jurisdiction and the attorney failed to show cause as to why reciprocal discipline should not be imposed. Ky. Bar Ass'n v. Kleinsmith, 408 S.W.3d 746,  2013 Ky. LEXIS 402 (Ky. 2013).
Ohio Supreme Court's final adjudication established the misconduct in Kentucky for purposes of the reciprocal disciplinary action where the attorney admitted that he made a mistake in failing to communicate with his client, and the mere fact that he disagreed with the Ohio Court's determination as to which rule he had violated did not amount to fraud under SCR 3.435(4)(a) and (b). Ky. Bar Ass'n v. Wiest, 514 S.W.3d 530, 2017 Ky. LEXIS 150 (Ky. 2017).
2. Suspension from Ohio Practice.
Attorney suspended from practicing law in Ohio for six (6) months was also suspended for six (6) months from the practice of law in the Commonwealth of Kentucky. Kentucky Bar Ass'n v. Nienaber, 878 S.W.2d 795, 1994 Ky. LEXIS 64 (Ky. 1994).
Lawyer was suspended for 180 days in Kentucky under circumstances in which he had been suspended in Ohio for six months based on misconduct in allowing a client's civil lawsuit to be dismissed and his misrepresentations to the client about the status of the case. Ky. Bar Ass'n v. Stollings, 232 S.W.3d 524, 2007 Ky. LEXIS 188 (Ky. 2007).
3. Adoption of Other State's Grievance Committee Decision.
In reciprocal discipline proceeding, because more than twenty days had passed and attorney had failed to respond, decision of another state's grievance committee was adopted and attorney was publicly reprimanded for misconduct in not diligently advancing client's workers' compensation claim in violation of rule identical to SCR 3.130-1.3. Kentucky Bar Ass'n v. McChord, 931 S.W.2d 155, 1996 Ky. LEXIS 133 (Ky. 1996).
Ohio Supreme Court's disciplinary order against an attorney conclusively established the facts and misconduct for purposes of a Kentucky disciplinary proceeding under SCR 3.435(4)(c). Ky. Bar Ass'n v. Summers, 384 S.W.3d 689, 2012 Ky. LEXIS 184 (Ky. 2012).
4. Public Reprimand Appropriate.
The court determined that a public, rather than private, reprimand was appropriate after an attorney violated DR 1.102(A)(1), (5), (6), 2-110(A)(1), (2), and 7-101(A)(1), (2), (3) of the Tennessee Code of Professional Responsibility and SCR 3.130-8.3(a), 3.13-3.2, 3.130-1.16(d), 3.130-1.3, and 3.130-1.4(a) by failing to formally withdraw from a case in which he incorrectly assumed, after discussions with his clients, that local counsel were taking over for the client and, meanwhile, failing to respond to a summary judgment motion or appear at the hearing in the case. Kentucky Bar Ass'n v. Megibow, 957 S.W.2d 727, 1997 Ky. LEXIS 153 (Ky. 1997).
An attorney was publicly remanded where he was similarly penalized in Ohio, notwithstanding the argument that, in Ohio, a public reprimand is the minimum possible sanction and that, therefore, he should be privately reprimanded in Kentucky as such punishment is the minimum possible sanction in Kentucky. Kentucky Bar Ass'n v. Fish, 2 S.W.3d 786, 1999 Ky. LEXIS 132 (Ky. 1999).
Attorney who had been publicly censured in Tennessee for violating Tenn. Sup. Ct. R. 8, DR 7-102(A)(1), (2), 7-105(A), and 7-106(A)(C)(7), which had occurred in the context of her contentious divorce proceedings pending in Kentucky, received reciprocal discipline in Kentucky pursuant to SCR 3.435 because the conduct proscribed in the Tennessee disciplinary rules was also proscribed in SCR 3.130-3.1, 3.130-3.4(c), (f) and (e). The attorney was held in contempt in a case in which she was personally a party for her failure to comply with a court order, had filed an action on her behalf for collection of child support in Tennessee on the basis of an order issued by a Kentucky court that was no longer effective, and had participated in presenting a criminal charge solely to gain an advantage in her civil matter. Ky. Bar Ass'n v. Doyle, 145 S.W.3d 840, 2004 Ky. LEXIS 246 (Ky. 2004).
Lawyer received reciprocal discipline of a public reprimand because the lawyer was publicly censured in Tennessee for misconduct in which she had an affair with her divorce client; the lawyer filed no response to the show cause order, and thus failed to show that either of the exceptions to the mandate to impose reciprocal discipline applied. Ky. Bar Ass'n v. Calloway, 224 S.W.3d 585, 2007 Ky. LEXIS 136 (Ky. 2007).
Public reprimand was the appropriate sanction for an attorney who was censured in Tennessee for violating two (2) of that state's rules of professional conduct; the attorney's actions in Tennessee also constituted violations of SCR 3.130-1.3 and SCR 3.130-3.4(c). Ky. Bar Ass'n v. Meehan, 237 S.W.3d 546, 2007 Ky. LEXIS 245 (Ky. 2007).
Given that an attorney's actions in Ohio were also governed by the Rules of Professional Conduct in Kentucky, the attorney was subject to the reciprocal discipline of a public reprimand pursuant to SCR 3.435(4). His prior disciplinary record did not warrant a more severe sanction, and no cause was shown why he should not face reciprocal discipline. Kentucky Bar Ass'n v. Trainor, 277 S.W.3d 604, 2009 Ky. LEXIS 41 (Ky. 2009).
Attorney was publicly reprimanded for his professional misconduct in Tennessee involving, inter alia, diligence and communication with clients, attorney fees, and failing to timely respond to disciplinary counsel because the attorney failed to show why he should not be subjected to reciprocal discipline, and failed to show a lack of jurisdiction or fraud in the out-of-state disciplinary proceeding or that his misconduct warranted substantially different discipline. Ky. Bar Ass'n v. Smith, 485 S.W.3d 750, 2016 Ky. LEXIS 110 (Ky. 2016).
5. Timing of Reciprocal Suspension.
Where an attorney was suspended in Kentucky, but did not report that suspension until after he was reinstated to practice in Ohio, the court would reject his request that the suspension in Kentucky run concurrently with his suspension in Ohio and would, instead, impose a suspension of the same length as that imposed in Ohio to commence on the date of the court order. Kentucky Bar Ass'n v. Marsick, 986 S.W.2d 899, 1999 Ky. LEXIS 39 (Ky. 1999).
Attorney was disbarred for five years, after which time the attorney could seek reinstatement, based on the attorney's permanent disbarment in Ohio due to multiple instances of misconduct; while the sanction imposed was the maximum allowed at the time the Ohio disbarment was imposed, the discipline did not run from the time that the Ohio court imposed the sanction, as such would have allowed the attorney to effectively escape sanction from Kentucky for the attorney's Ohio misconduct. Brown v. Ky. Bar Ass'n, 283 S.W.3d 238, 2009 Ky. LEXIS 103 (Ky. 2009).
6. Substantially Different Discipline.
Where an attorney was suspended in West Virginia for two years for failing to appear and failing to follow discovery orders in a medical malpractice action, imposition of substantially different discipline was warranted under SCR 3.435(4)(b) because (1) the attorney's conduct was grounded in neglect and poor office procedures, rather than intentional misconduct; (2) the attorney did not inflict injury to his client where the client's case most likely would have been dismissed before trial due to an inability to find an expert witness; (3) a two-year suspension would have been unduly harsh where the suspension in West Virginia was set to expire in 147 days; and (4) the attorney cooperated in the disciplinary proceedings. Ky. Bar Ass'n v. Hardin, 219 S.W.3d 188, 2007 Ky. LEXIS 93 (Ky. 2007).
7. Ethics program not punishment
Attorney asserted that a condition that he attend and complete an ethics program qualified as additional punishment, where SCR 3.435(4)(b) allowed only for the imposition of a lesser sanction, but this argument failed because attendance at the program did not constitute punishment. Ky. Bar Ass'n v. Harwood, 341 S.W.3d 85, 2011 Ky. LEXIS 20 (Ky. 2011).
Rule 3.440.  Disposition of case.
Text
The provisions of the Rules regarding petition for rehearing shall apply. The Clerk shall promptly furnish a copy of the order of disposition to all parties, Bar Counsel, and the Director. Every final order or opinion shall be published as are other opinions of the Court.
History
(Amended October 14, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended September 14, 1998, effective October 1, 1998.)
Annotations

NOTES TO DECISIONS
1. When Suspension Effective.
Where an ex parte motion to suspend was never filed by attorney in case, suspension from the practice of law was effective immediately upon the entry of the opinion and order of the Supreme Court. Kentucky Bar Ass'n v. Unnamed Attorney, 834 S.W.2d 649, 1991 Ky. LEXIS 178 (Ky. 1991).
Rule 3.450.  Recovery of Costs.
Text
(1)  In any case to be submitted to the Court, the Disciplinary Clerk shall file with  the Court the entire record of the proceedings together with a certified bill of the costs  incurred in connection with the investigation and prosecution of the matter. 
(2)  Every final order of the Court which adjudges the Respondent guilty of  unprofessional conduct shall provide for the recovery of costs, which shall include the  costs and expenses that a prevailing party in a civil action may recover pursuant to CR  54.04, and such other costs, including postage, certified mailing fees, service of process  fees, and videographer charges, as may be ordered by the Supreme Court. Immediately  upon the effective date of the order, the Clerk shall furnish a bill for said costs to the  Respondent. If the bill is not satisfied within 10 days thereafter, upon which date the  order is final, the Clerk shall notify the Director of the Association. The award set forth  in the order and any costs shall bear interest at the judgment rate set forth in KRS  360.040. 
(3)  An order of the Court assessing costs as referenced above shall be  enforceable in the same manner and by the same means as any civil judgment.
History
(Amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended September 14, 1998, effective October 1, 1998; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014.)
Annotations

Cited:  Kentucky State Bar Asso. v. Stivers, 475 S.W.2d 900, 1971 Ky. LEXIS 77 (Ky. 1971); Kentucky Bar Asso. v. Sandidge, 572 S.W.2d 160, 1978 Ky. LEXIS 395 (Ky. 1978); Kentucky Bar Asso. v. McMahon, 575 S.W.2d 453, 1978 Ky. LEXIS 450 (Ky. 1978); Kentucky Bar Asso. v. Dungan, 586 S.W.2d 15, 1979 Ky. LEXIS 276 (Ky. 1979); Kentucky Bar Asso. v. Marshall, 613 S.W.2d 129, 1981 Ky. LEXIS 218 (Ky. 1981); Jones v. Kentucky Bar Asso., 708 S.W.2d 637, 1986 Ky. LEXIS 264 (Ky. 1986); Wahl v. Kentucky Bar Asso., 759 S.W.2d 818, 1988 Ky. LEXIS 74 (Ky. 1988); Combs v. Kentucky Bar Asso., 763 S.W.2d 125, 1989 Ky. LEXIS 9 (Ky. 1989); Cox v. Kentucky Bar Asso., 765 S.W.2d 23, 1989 Ky. LEXIS 11 (Ky. 1989); Henson v. Kentucky Bar Asso., 779 S.W.2d 200, 1989 Ky. LEXIS 94 (Ky. 1989); Baldridge v. Kentucky Bar Asso., 781 S.W.2d 516, 1989 Ky. LEXIS 118 (Ky. 1989); Durham v. Kentucky Bar Asso., 779 S.W.2d 199, 1989 Ky. LEXIS 93 (Ky. 1989); Hayes v. Kentucky Bar Ass'n, 790 S.W.2d 237, 1990 Ky. LEXIS 51 (Ky. 1990); Kentucky Bar Ass'n v. Bailiff, 794 S.W.2d 638, 1990 Ky. LEXIS 79 (Ky. 1990); Dixon v. Kentucky Bar Ass'n, 806 S.W.2d 635, 1991 Ky. LEXIS 15 (Ky. 1991); Bryant v. Kentucky Bar Ass'n, 812 S.W.2d 497, 1991 Ky. LEXIS 98 (Ky. 1991); Brown v. Kentucky Bar Ass'n, 834 S.W.2d 684, 1992 Ky. LEXIS 156 (Ky. 1992); Wides v. Kentucky Bar Ass'n, 900 S.W.2d 225, 1995 Ky. LEXIS 85 (Ky. 1995); Nunley v. Kentucky Bar Ass'n, 890 S.W.2d 290, 1994 Ky. LEXIS 147 (Ky. 1994); Kentucky Bar Ass'n v. Kennedy, 899 S.W.2d 90, 1995 Ky. LEXIS 69 (Ky. 1995); Wong v. Kentucky Bar Ass'n, 904 S.W.2d 230, 1995 Ky. LEXIS 96 (Ky. 1995); Kentucky Bar Ass'n v. Brown, 906 S.W.2d 360, 1995 Ky. LEXIS 103 (Ky. 1995); Carter v. Kentucky Bar Ass'n, 907 S.W.2d 778, 1995 Ky. LEXIS 118 (Ky. 1995); Kentucky Bar Ass'n v. Walker, 922 S.W.2d 10, 1996 Ky. LEXIS 55 (Ky. 1996); Munroe v. Kentucky Bar Ass'n, 927 S.W.2d 839, 1996 Ky. LEXIS 70 (Ky. 1996); Kentucky Bar Ass'n v. Aldering, 929 S.W.2d 190, 1996 Ky. LEXIS 91 (Ky. 1996); Kentucky Bar Ass'n v. Profumo, 931 S.W.2d 149, 1996 Ky. LEXIS 93 (Ky. 1996); Kentucky Bar Ass'n v. Shelburne, 931 S.W.2d 153, 1996 Ky. LEXIS 108 (Ky. 1996); Kentucky Bar Ass'n v. Hays, 937 S.W.2d 700, 1996 Ky. LEXIS 116 (Ky. 1996); Klapheke v. Kentucky Bar Ass'n, 31 S.W.3d 895, 2000 Ky. LEXIS 150 (Ky. 2000); Ky. Bar Ass'n v. Chinn, 84 S.W.3d 458, 2002 Ky. LEXIS 179 (Ky. 2002); Ky. Bar Ass'n v. Wade, 112 S.W.3d 388, 2003 Ky. LEXIS 155 (Ky. 2003); Ky. Bar Ass'n v. Wallace, 112 S.W.3d 385, 2003 Ky. LEXIS 163 (Ky. 2003); Ky. Bar Ass'n v. Griffith, 136 S.W.3d 429, 2004 Ky. LEXIS 152 (Ky. 2004); Jones v. Ky. Bar Ass'n, 141 S.W.3d 13, 2004 Ky. LEXIS 177 (Ky. 2004); Ky. Bar Ass'n v. Geller, 141 S.W.3d 365, 2004 Ky. LEXIS 175 (Ky. 2004); Ky. Bar Ass'n v. Nesbitt, 189 S.W.3d 144, 2006 Ky. LEXIS 95 (Ky. 2006); Ky. Bar Ass'n v. Geller, 188 S.W.3d 431, 2006 Ky. LEXIS 96 (Ky. 2006); Ky. Bar Ass'n v. Williams, 188 S.W.3d 437, 2006 Ky. LEXIS 98 (Ky. 2006); Ky. Bar Ass'n v. Claypoole, 198 S.W.3d 589, 2006 Ky. LEXIS 185 (Ky. 2006); Ky. Bar Ass'n v. McDaniel, 199 S.W.3d 739, 2006 Ky. LEXIS 189 (Ky. 2006); Ky. Bar Ass'n v. Meredith, 198 S.W.3d 602, 2006 Ky. LEXIS 191 (Ky. 2006); Scholl v. Ky. Bar Ass'n, 213 S.W.3d 687, 2007 Ky. LEXIS 25 (Ky. 2007); Hensley v. Ky. Bar Ass'n, 222 S.W.3d 232, 2007 Ky. LEXIS 116 (Ky. 2007); Kentucky Bar Ass'n v. Hammond, 245 S.W.3d 199, 2008 Ky. LEXIS 35 (Ky. 2008); Daniels v. Ky. Bar Ass'n, 247 S.W.3d 530, 2008 Ky. LEXIS 62 (Ky. 2008); Smith v. Ky. Bar Ass'n, 250 S.W.3d 601, 2008 Ky. LEXIS 79 (Ky. 2008); Kentucky Bar Ass'n v. Quesinberry, 250 S.W.3d 308, 2008 Ky. LEXIS 94 (Ky. 2008); Kentucky Bar Ass'n v. Grady, 260 S.W.3d 784, 2008 Ky. LEXIS 182 (Ky. 2008); McAdam v. Ky. Bar Ass'n, 262 S.W.3d 640, 2008 Ky. LEXIS 203 (Ky. 2008); Coorssen v. Ky. Bar Ass'n, 266 S.W.3d 237, 2008 Ky. LEXIS 253 (Ky. 2008); Robey v. Ky. Bar Ass'n, 266 S.W.3d 234, 2008 Ky. LEXIS 255 (Ky. 2008); Radolovich v. Ky. Bar Ass'n, 282 S.W.3d 327, 2009 Ky. LEXIS 79 (Ky. 2009); Snyder v. Ky. Bar Ass'n, 320 S.W.3d 679,  2010 Ky. LEXIS 238 (Ky. 2010); Ky. Bar Ass'n v. Porath, 397 S.W.3d 905, 2013 Ky. LEXIS 245 (Ky. 2013); Ky. Bar Ass'n v. Reinhart, 411 S.W.3d 239,  2013 Ky. LEXIS 408 (Ky. 2013); Null v. Ky. Bar Ass'n, 408 S.W.3d 76,  2013 Ky. LEXIS 412 (Ky. 2013); Ky. Bar Ass'n v. Claypoole, 408 S.W.3d 73,  2013 Ky. LEXIS 414 (Ky. 2013); Holton v. Ky. Bar Ass'n, 408 S.W.3d 81,  2013 Ky. LEXIS 416 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Payment of Costs.
 	2. 	Amount.
1. Payment of Costs.
When an attorney's motion to resign from the Kentucky Bar following violation of numerous Supreme Court Rules and Disciplinary Rules is granted, all pending disciplinary proceedings against the movant should be terminated and the costs of the proceedings should be paid by the movant in accordance with SCR 3.450(1) and 3.480(3)(c). Heist v. Kentucky Bar Ass'n, 951 S.W.2d 326, 1997 Ky. LEXIS 99 (Ky. 1997).
Where a lawyer admitted that the lawyer was convicted of federal wiretapping laws in violation of 18 USCS § 371 and that the conviction constituted unethical conduct under SCR 3.130-8.3(b), the state Supreme Court suspended the lawyer for two (2) years and required the lawyer to pay all costs associated with the disciplinary proceedings pursuant to SCR 3.450 and to  notify all courts and clients of the suspension pursuant to SCR 3.390. Schechter  v. Ky. Bar Ass'n, 102 S.W.3d 510, 2003 Ky. LEXIS 69 (Ky. 2003).
Attorney was permanently disbarred and ordered to pay $921 in costs associated with the disciplinary proceedings, pursuant to SCR 3.450. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Where an attorney represented her client in a wrongful termination action, the attorney hired a reference check company to contact the client's former employer to determine the type of reference being given about the former employee. The attorney's conduct violated SCR 3.130-4.2, which prohibited a lawyer from communicating with a party the lawyer knew to be represented by counsel, and SCR 3.130-8.3(a), which prohibited a lawyer from violating the Rules of Professional Conduct through the conduct of another; the attorney was public reprimanded and ordered to pay $41.69 for the costs of the disciplinary proceeding in accordance with SCR 3.450. Bratcher v. Kentucky Bar Ass'n, 290 S.W.3d 648,  2009 Ky. LEXIS 202 (Ky. 2009).
Where the attorney admitted that he failed to properly perform title searches while working for a bank, knowingly failed to record a deed, and failed to inform the bankruptcy court of his brother's transfer of stock in a company, his conduct violated SCR 3.130-1.1, 3.130-1.3, 3.130-4.4, and 3.130-3.3(a)(2). The attorney was suspended from the practice of law for two years; in accordance with SCR 3.450, the attorney was directed to pay all costs associated with the disciplinary proceedings in the amount of $ 526.82. Erpenbeck v. Ky. Bar Ass'n, 295 S.W.3d 435, 2009 Ky. LEXIS 206 (Ky. 2009).
Where the Indiana Supreme Court suspended an attorney from the practice of law due to his failure to respond to a subpoena duces tecum from the Indiana Supreme Court Disciplinary Commission concerning a grievance filed against him, the attorney was subject to reciprocal discipline in Kentucky. In accordance with SCR 3.435, the Supreme Court of Kentucky suspended the attorney from the practice of law in the Kentucky; pursuant to SCR 3.450, the attorney was directed to pay all costs associated with the disciplinary proceedings. Ky. Bar Ass'n v. Streckfus, 291 S.W.3d 239,  2009 Ky. LEXIS 208 (Ky. 2009).
Because the attorney violated SCR 3.130-3.3(a)(1) and SCR 3.130-8.4(c) by giving a false statement when he replied in the negative to circuit court when asked if he was suspended from the practice of law; pursuant to SCR 3.370(10), the Supreme Court of Kentucky adopted the decision of the Board of Governors of the Kentucky Bar Association and ordered that the attorney be suspended from the practice of law for 30 days. In accordance with SCR 3.450, the attorney was directed to pay $643.46 for the costs of the disciplinary proceeding. Ky. Bar Ass'n v. Justice, 397 S.W.3d 908, 2013 Ky. LEXIS 237 (Ky. 2013).
2. Amount.
Where the Court of Appeals reduced attorney's suspension from five (5) years to six (6) months because two (2) counts against attorney did not warrant disciplinary action, the court ordered that attorney pay only 50 percent of the costs of the proceeding. Kentucky State Bar Asso. v. Taylor, 482 S.W.2d 574, 1972 Ky. LEXIS 195 (Ky. 1972) (decided under prior rule).
Rule 3.455.  Subpoena power.
Text
Upon application by the Office of Bar Counsel or a claimant, or upon the initiation of the Trustees of the Client's Security Fund, the Director may issue a subpoena to any person or legal entity to appear before it and to produce to the Trustees any evidence deemed by the Trustees to be material to the investigation of a claim for compensation being considered under the Client's Security Fund Plan of the Association. The Director shall mail a copy of the application to the person or legal entity to be subpoenaed, to the claimant, the Office of Bar Counsel, and to the attorney against whom the claim is made, each of whom shall have twenty (20) days from the date of the application to file an objection. If no objection is made, or a timely objection is overruled by the Chair of the Trustees the Director shall issue the subpoena. The subpoenaed party shall appear or produce the documents, whichever is directed by the subpoena. Any such documents will be produced to the Clients' Security Fund Trustees by delivery to the Office of Bar Counsel, which shall provide copies to the claimant and the attorney against whom the claim is made.
History
(Adopted June 29, 1984, effective July 1, 1984; amended September 14, 1998, effective October 1, 1998; amended October 18, 2005, effective January 1, 2006.)
Rule 3.460.  Unauthorized practices proceeding.
Text
(1)  When it comes to the attention of the Director that any person or entity not having the right to practice law is directly or indirectly practicing law, the Director shall have the authority to cause such investigation to be made concerning the matter as he deems appropriate. Bar Counsel may participate in such investigation. The Director shall have the authority to subpoena any person or entity to produce any evidence relevant to the investigation including testimony by deposition pursuant to the Rules of Civil Procedure. Any motion to quash a subpoena shall be filed in and ruled on by the Supreme Court. If the Director determines that any person or entity has been engaged in the unauthorized practice of law, the Director shall send a letter or warning by certified mail, return receipt requested, to the person's or entity's last known address, requesting that the unauthorized practice of law be discontinued. If future violations occur and in the opinion of the Board action should be taken, it shall direct that a motion in the name of the Association for a show cause rule be filed with the Clerk. The Clerk shall docket the motion and issue a rule against the alleged offender to show cause why he/she should not be held in contempt for unauthorized practice of law. The rule shall be returnable on the 15th day following service. When procedure is by warning order, service shall be deemed to have been made thirty (30) days after the date of making the warning order.
(2)  If the Respondent fails to file due response on the rule's return day or files a response admitting the offense, the rule shall forthwith be made absolute, and the Court shall enter such orders as it deems appropriate to deter and punish, which may include injunctive relief.
(3)  If the respondent timely files response denying the offense, the Court shall within twenty (20) days refer the case to a Trial Commissioner appointed under Rule 3.230 sitting as a Special Commissioner, who shall thereupon hold a hearing within sixty (60) days at such time and place as he/she may fix, at which hearing the Association shall be represented by counsel designated by the Board for that purpose. The parties may obtain compulsory attendance of witnesses and the production of documents as provided in the Civil Rules. The Special Commissioner, at the conclusion of the hearing, may permit the filing of briefs by the parties, with each brief being filed within thirty (30) days, and shall make and submit to the Court written findings of fact and recommendations within thirty (30) days thereafter.
(4)  Upon filing of the Special Commissioner's report, the court may permit the filing of briefs by the parties or may summarily dispose of the matter and shall enter such order as may be appropriate. The Clerk shall furnish counsel and the Director copies of every order entered under this rule and every such order shall be reported and published as are other opinions of the Court.
(5)  If the Respondent is adjudged guilty, he/she shall be liable for all Court costs, and the provisions of Civil Rule 73.07 shall apply.
History
(Amended October 14, 1974; amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended July 5, 1985, effective January 1, 1986; amended September 14, 1998, effective October 1, 1998.)
Annotations

Cited:  Kentucky State Bar Asso. v. Interstate Sec. Co., 483 S.W.2d 165, 1972 Ky. LEXIS 185 (Ky. 1972); Kentucky State BAR Asso. v. Credithrift of America, Inc., 483 S.W.2d 446, 1972 Ky. LEXIS 186 (Ky. 1972); Kentucky Bar Asso. v. Fox, 536 S.W.2d 469, 1976 Ky. LEXIS 81 (Ky. 1976); Kentucky Bar Ass'n v. Legal Alternatives, Inc., 792 S.W.2d 368, 1990 Ky. LEXIS 58 (Ky. 1990).
NOTES TO DECISIONS
1. Civil Contempt.
Because a non-lawyer admittedly advised customers how to fill out the Schedule C portion of their Petitions filed in the United States Bankruptcy Court, pursuant to SCR 3.460, the non-lawyer was found to be in civil contempt for the unauthorized practice of law and was sanctioned in the amount of $1,500. Ky. Bar Ass'n v. Brooks, 173 S.W.3d 617, 2005 Ky. LEXIS 350 (Ky. 2005).
Producer of legal documents was held in contempt of the court under SCR 3.460(1) for continuing to engage in the unauthorized practice of law following a cease and desist letter from the Kentucky Bar Association, despite the producer's claim that the producer's business was merely a typing service, as evidence established the producer was advising on divorce matters. Ky. Bar Ass'n v. Tarpinian, 337 S.W.3d 627, 2011 Ky. LEXIS 63 (Ky. 2011).
Rule 3.470.  Attorney aiding unauthorized practice.
Text
Any attorney who knowingly aids, assists or abets in any way, form, or manner any person or entity in the unauthorized practice of law shall be guilty of unprofessional conduct.
History
(Amended September 14, 1998, effective October 1, 1998.)
Annotations

Kentucky Law Journal.
Gaetke, Kentucky's New Rules of Professional Conduct for Lawyers, 78 Ky. L.J. 767 (1989-90).
Opinions of Attorney General. An attorney member of the board of tax appeals who permits the representation of taxpayers before the board by nonlawyers would be subject to this rule. OAG 77-665.
Cited:  Kentucky Bar Asso. v. Tiller, 641 S.W.2d 421, 1982 Ky. LEXIS 311 (Ky. 1982); Kentucky Bar Ass'n v. Richards, 786 S.W.2d 877, 1990 Ky. LEXIS 23 (Ky. 1990).
NOTES TO DECISIONS
1. Delegation of Authority.
Where assistant county attorney prepared legal notices to certain individuals threatening arrest for nonpayment of a school material fees at the request of a county school board and where attorney delegated authority and responsibility for deciding which parents of students in the county school system would receive these legal notices, attorney acted in an unprofessional manner by aiding in the unauthorized practice of law and was publicly reprimanded. Adams v. Kentucky Bar Ass'n, 843 S.W.2d 898, 1993 Ky. LEXIS 5 (Ky. 1993).
 Attorney caused the other attorney's bar association dues to be  paid from an escrow account in which the attorney's funds had  been commingled with client funds. That payment violated SCR  3.130-1.15(a), 3.130-5.1, 3.130-5.5(b), and 3.470.Andrews v. Kentucky Bar Ass'n, 169 S.W.3d 862, 2005 Ky. LEXIS 220 (Ky. 2005).
Rule 3.475.  Furnishing legal services pursuant to a pre-paid legal services plan.
Text
As used in this Rule, a pre-paid legal services plan means a plan, program, or insurance policy under which a member of the Association is paid (in whole or in part) legal fees or a member of the plan is so reimbursed for legal fees for services rendered to a member of the plan.
A member of the Association may furnish legal services to a member of a pre-paid legal services plan, as heretofore defined, provided that the plan provides that no agent, servant or employee of the plan or the plan itself shall interfere with or control the performance of the duties of the attorney.
History
(Adopted July 14, 1988, effective January 1, 1989; amended September 14, 1998, effective October 1, 1998.) 
Annotations

Compiler's Notes.
Former Rule 3.475 (Adopted May 6, 1972; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended June 29, 1984, effective July 1, 1984) was abolished by Order of the Supreme Court of Kentucky of July 14, 1988, effective January 1, 1989).
Kentucky Law Journal.
Gaetke, Solicitation and the Uncertain Status of the Code of Professional Responsibility in Kentucky, 70 Ky. L.J. 707 (1981-82).
Gaetke, Why Kentucky Should Adopt the ABA's Model Rules of Professional Conduct,74 Ky. L.J. 581 (1985-86).
Gaetke, Kentucky's New Rules of Professional Conduct for Lawyers, 78 Ky. L.J. 767 (1989-90).
Rule 3.477.  Member's financial interest in plan or group.
Text
Any member of the Association who is actively engaged in the practice of law as defined in Rule 3.020 shall not have any financial interest whatsoever in any group or plan contemplated within Rule 3.475.
History
(Adopted May 5, 1972; amended October 18, 1977, effective January 1, 1978; amended September 14, 1998, effective October 1, 1998.)
Annotations

Kentucky Law Journal.
Gaetke, Solicitation and the Uncertain Status of the Code of Professional Responsibility in Kentucky, 70 Ky. L.J. 707 (1981-82).
Rule 3.480.  Withdrawal from the association; negotiated sanctions.
Text
(1)  Any member who desires to withdraw from membership and is not under investigation pursuant to Rule 3.160(2), and does not have a complaint or charge pending against him/her in any jurisdiction, shall file a written motion to that effect with the Court and serve a copy on the Registrar and the Inquiry Commission. The motion shall be docketed by the Clerk. The Registrar shall, after consultation with the Inquiry Commission, within ten (10) days after the filing of the motion, certify in writing to the Court whether the movant is an active member in good standing of the Association and whether movant is under a disciplinary investigation by the Inquiry Commission or has a complaint or charge pending against him/her in this or any jurisdiction. Said motion may be granted if movant is an active member in good standing and has no pending disciplinary investigation, complaints, or charges.
(2)  The Court may consider negotiated sanctions of disciplinary investigations,  complaints or charges prior to the commencement of a hearing before a Trial  Commissioner under SCR 3.240. Any member who is under investigation pursuant to  SCR 3.160(2) or who has a complaint or charge pending in this jurisdiction, and who  desires to terminate such investigation or disciplinary proceedings at any stage of it may  request Bar Counsel to consider a negotiated sanction. If the member and Bar Counsel  agree upon the specifics of the facts, the rules violated, and the appropriate sanction,  the member shall file a motion with the Court which states such agreement, and serve a  copy upon Bar Counsel, who shall, within 10 days of the Clerk's notice that the motion  has been docketed, respond to its merits and confirm its agreement. The Disciplinary  Clerk shall submit to the Court within the 10 day period the active disciplinary files to  which the motion applies. The Court may approve the sanction agreed to by the parties,  or may remand the case for hearing or other proceedings specified in the order of  remand. 
(3)  Any member who has been engaged in unethical or unprofessional conduct and desires to withdraw his membership under terms of permanent disbarment shall file a verified motion with the Court stating as follows:
 	(a)  He/she has violated the Rules of Professional Conduct, or his/her conduct fails to comply with those rules, the specifics of which shall be detailed in the motion.
 	(b)  He/she will not seek reinstatement and understands the provisions of SCR 3.510 and SCR 3.520 do not apply.
 	(c)  He/she will not practice law in the Commonwealth of Kentucky subsequent to the permanent disbarment order.
The motion shall be served on the Registrar and docketed by the Clerk. Simultaneously with service of the motion on the Registrar, the member will immediately cancel all advertising for which the member will immediately cancel all advertising for which the member has contracted and shall direct the publisher of such advertising to immediately cease publication of such advertising insofar as the medium of that advertising makes such action practicable and whether or not the member has paid for the advertising in advance. The Disciplinary Clerk shall, within ten (10) days after the filing of such a motion, submit to the Court any active disciplinary files maintained by the Inquiry Commission relating to movant. The Court will then enter an appropriate order, stating the conditions, if any, under which the motion is granted, or deny the motion and direct the completion of disciplinary proceedings under these rules.
(4)  Any member suspended or disbarred by order of this Court shall:
 	(a)  Take all steps necessary and practicable to cease all forms of advertisement of the member’s practice immediately upon entry of an order of suspension or disbarment and shall report the fact and effect of those steps to the Director in writing within twenty (20) days after the order of suspension or disbarment is entered.
 	(b)  Pay all costs of the disciplinary investigation and proceedings in accordance with Rule 3.450, and
 	(c)  Comply with the provisions of Rule 3.390 regarding notice to clients of suspension or disbarment.
History
(Amended January 21, 1982, effective April 1, 1982; amended September 14, 1998, effective October 1, 1998; amended effective February 1, 2000; amended September 10, 2009, effective January 1, 2010; amended October 7, 2013, effective January 1, 2014.)
Annotations

Cited:  Jones v. Kentucky Bar Asso., 708 S.W.2d 637, 1986 Ky. LEXIS 264 (Ky. 1986); Wahl v. Kentucky Bar Asso., 759 S.W.2d 818, 1988 Ky. LEXIS 74 (Ky. 1988); Shapero v. Kentucky Bar Asso., 763 S.W.2d 126, 1989 Ky. LEXIS 6 (Ky. 1989); Cox v. Kentucky Bar Asso., 765 S.W.2d 23, 1989 Ky. LEXIS 11 (Ky. 1989); Martin v. Kentucky Bar Assoc., 775 S.W.2d 519, 1989 Ky. LEXIS 64 (Ky. 1989); Henson v. Kentucky Bar Asso., 779 S.W.2d 200, 1989 Ky. LEXIS 94 (Ky. 1989); Baldridge v. Kentucky Bar Asso., 781 S.W.2d 516, 1989 Ky. LEXIS 118 (Ky. 1989); Hayes v. Kentucky Bar Ass'n, 790 S.W.2d 237, 1990 Ky. LEXIS 51 (Ky. 1990); Kentucky Bar Ass'n v. Bailiff, 794 S.W.2d 638, 1990 Ky. LEXIS 79 (Ky. 1990); Dixon v. Kentucky Bar Ass'n, 806 S.W.2d 635, 1991 Ky. LEXIS 15 (Ky. 1991); Bryant v. Kentucky Bar Ass'n, 812 S.W.2d 497, 1991 Ky. LEXIS 98 (Ky. 1991); Barrett v. Kentucky Bar Ass'n, 819 S.W.2d 316, 1991 Ky. LEXIS 184 (Ky. 1991); Kentucky Bar Ass'n v. Boone, 834 S.W.2d 649, 1991 Ky. LEXIS 171 (Ky. 1991); O'Bryan v. Kentucky Bar Ass'n, 824 S.W.2d 877, 1992 Ky. LEXIS 17 (Ky. 1992); Brown v. Kentucky Bar Ass'n, 834 S.W.2d 684, 1992 Ky. LEXIS 156 (Ky. 1992); Veal v. Kentucky Bar Ass'n, 867 S.W.2d 190, 1993 Ky. LEXIS 175 (Ky. 1993); Steutermann v. Kentucky Bar Ass'n, 889 S.W.2d 778, 1994 Ky. LEXIS 138 (Ky. 1994); Wides v. Kentucky Bar Ass'n, 900 S.W.2d 225, 1995 Ky. LEXIS 85 (Ky. 1995); Inquiry Tribunal v. Wells, 944 S.W.2d 570, 1997 Ky. LEXIS 59 (Ky. 1997); Sykes v. Kentucky Bar Ass'n, 968 S.W.2d 90, 1998 Ky. LEXIS 78 (Ky. 1998); Tripp v. Kentucky Bar Ass'n, 968 S.W.2d 98, 1998 Ky. LEXIS 84 (Ky. 1998); Broadway v. Kentucky Bar Ass'n, 979 S.W.2d 112, 1998 Ky. LEXIS 146 (Ky. 1998); Gettys v. Kentucky Bar Ass'n, 11 S.W.3d 46, 2000 Ky. LEXIS 13 (Ky. 2000); James v. Kentucky Bar Ass'n, 13 S.W.3d 925, 2000 Ky. LEXIS 24 (Ky. 2000); Marsh v. Kentucky Bar Ass'n, 28 S.W.3d 859, 2000 Ky. LEXIS 120 (Ky. 2000); James v. Kentucky Bar Ass'n, 41 S.W.3d 850, 2001 Ky. LEXIS 56 (Ky. 2001); Poole v. Ky. Bar Ass'n, 128 S.W.3d 833, 2004 Ky. LEXIS 72 (Ky. 2004); Ky. Bar Ass'n v. Geller, 188 S.W.3d 431, 2006 Ky. LEXIS 96 (Ky. 2006); Ky. Bar Ass'n v. Williams, 188 S.W.3d 437, 2006 Ky. LEXIS 98 (Ky. 2006); Daniels v. Ky. Bar Ass'n, 247 S.W.3d 530, 2008 Ky. LEXIS 62 (Ky. 2008); Daniels v. Ky. Bar Ass'n, 247 S.W.3d 530, 2008 Ky. LEXIS 62 (Ky. 2008); Radolovich v. Ky. Bar Ass'n, 282 S.W.3d 327, 2009 Ky. LEXIS 79 (Ky. 2009); Reynolds v. Ky. Bar Ass'n, 324 S.W.3d 404,  2010 Ky. LEXIS 251 (Ky. 2010); Ky. Bar Ass'n v. Claypoole, 408 S.W.3d 73,  2013 Ky. LEXIS 414 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Rescission or Modification of Order.
 	2. 	Withdrawal Pursuant to Investigation of Complaint.
 	3. 	Resignation Under Terms of Disbarment.
 	4. 	Resignation Under Terms of Suspension.
 	5. 	Resignation After Pleading Guilty to Income Tax Evasion.
 	6. 	Resignation Upon Conviction.
 	7. 	Motion for Suspension Granted.
 	8. 	Motion for Public Reprimand Granted.
 	9. 	Motion for Public Reprimand Denied.
 	10. 	Motion for Private Reprimand Granted.
1. Rescission or Modification of Order.
Where the defendant was indicted in both state and federal courts on charges of tampering with evidence and with influencing witnesses, and he agreed to resign from the state bar association, the order permitting him to resign would not be rescinded or modified several years later when the criminal charges had resulted in acquittal or dismissal, where the agreement was voluntarily made and the defendant had rejected the option to be temporarily suspended pending the results of his trials. Kentucky Bar Asso. v. Schaffner, 710 S.W.2d 223, 1986 Ky. LEXIS 272 (Ky. 1986).
2. Withdrawal Pursuant to Investigation of Complaint.
An attorney's actions, which included failure to file divorce petitions, refusing to provide client with an accounting of current financial statement in an estate for which he was representing client as an executrix, falsely representing to his client that an insurance settlement had been reached, warranted registration under terms of disbarment. Henson v. Kentucky Bar Asso., 779 S.W.2d 200, 1989 Ky. LEXIS 94 (Ky. 1989).
3. Resignation Under Terms of Disbarment.
Where defendant-attorney was charged by the Inquiry Tribunal with conduct involving dishonesty, fraud, deceit, misrepresentation, and conduct that adversely reflected upon the fitness to practice law, the charges of which related to the theft of an automobile, concealment of notice of a lawsuit, and failure to file income taxes, resignation under terms of disbarment was appropriate. Barr v. Kentucky Bar Ass'n, 819 S.W.2d 318, 1991 Ky. LEXIS 179 (Ky. 1991).
Where attorney, acting as president, secretary, treasurer, and majority stockholder in a Kentucky corporation was charged with falsely swearing as to assets of the corporation in order to induce a financial institution to extend a loan and concealed from a bankruptcy trustee the existence of property belonging to the estate of a debtor, attorney was allowed to resign from the Kentucky Bar Association under terms of disbarment. Baker v. Kentucky Bar Ass'n, 821 S.W.2d 493, 1992 Ky. LEXIS 4 (Ky. 1992).
Where attorney entered guilty pleas to a charge of official misconduct and a charge of criminal facilitation to bribery of a public servant, attorney was permitted to withdraw from the Kentucky Bar Association under terms of disbarment. Warren v. Kentucky Bar Ass'n, 870 S.W.2d 219, 1994 Ky. LEXIS 11 (Ky. 1994).
Motion to resign under terms of disbarment filed by county attorney in Division of Child Support Enforcement was granted where attorney filed false reports seeking payment for work never done, used his authority to compel employees to complete false time reports so he could obtain unearned payments from the Commonwealth and engaged in a check kiting scheme for personal gain. Kentucky Bar Ass'n v. Hammond, 919 S.W.2d 529, 1996 Ky. LEXIS 35 (Ky. 1996).
Permission to resign from the Kentucky Bar Association was granted under terms of disbarment, as long as application for reinstatement not be filed for a period of five (5) years or while restitution claims were pending, to attorney who, in addition to unethical conduct resulting in her temporary suspension, had thirteen disciplinary proceedings pending against her. Kentucky Bar Ass'n v. Shelburne, 931 S.W.2d 153, 1996 Ky. LEXIS 108 (Ky. 1996).
The Kentucky Supreme Court granted a motion to resign brought under SCR 3.480(3) by an attorney who violated numerous Supreme Court Rules and Disciplinary Rules and failed to notify a client of his suspension from the Bar. Heist v. Kentucky Bar Ass'n, 951 S.W.2d 326, 1997 Ky. LEXIS 99 (Ky. 1997).
An attorney would be allowed to resign under terms of disbarment where he acknowledged 13 pending disciplinary matters involving numerous violations of SCR 3.130, Rules 1.1, 1.3, 1.4(a) and 8.3(b). Broadway v. Kentucky Bar Ass'n, 997 S.W.2d 467, 1999 Ky. LEXIS 91 (Ky. 1999).
Attorney who forged a judge's signature on a custody order made a motion for termination of Kentucky Bar Association disciplinary proceedings against him by entry of an order of permanent disbarment pursuant to SCR 3.480(3) that was granted. Broadway v. Kentucky Bar Ass'n, 8 S.W.3d 572, 2000 Ky. LEXIS 3 (Ky. 2000).
An attorney was permitted to resign under terms of disbarment where he acknowledged his misconduct in 18 pending disciplinary matters. Scalf v. Kentucky Bar Ass'n, 11 S.W.3d 34, 2000 Ky. LEXIS 21 (Ky. 2000).
Attorney was permitted to resign from the practice of law upon filing a motion to resign under terms of permanent disbarment pursuant to SCR 3.480(3) after pleading guilty to various felonious criminal acts, including 28 counts of theft by deception and failure to make the required disposition of property, six (6) additional counts of theft by failure to make the required disposition of property, after entering into an agreed judgment admitting to having obtained a large amount of money from a title insurance company under false pretences and fraud, and after acknowledging that his conduct violated SCR 3.130-8.3(b) by committing professional misconduct; the Kentucky Bar Association did not object to the attorney's motion. Poole v. Ky. Bar Ass'n, 128 S.W.3d 833, 2004 Ky. LEXIS 72 (Ky. 2004).
Lawyer's motion for an order permanently disbarring him from the practice of law in Kentucky was granted and the lawyer was disbarred where he had pled guilty to 132 felony counts of theft by transferring funds from a circuit court Master Commissioners account to his own personal account instead of to the rightful beneficiaries. King v. Ky. Bar Ass'n, 162 S.W.3d 462, 2005 Ky. LEXIS 153 (Ky. 2005).   
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
Lawyer was allowed to resign under the terms of permanent disbarment pursuant to SCR 3.480(3), and was disbarred where the lawyer had fabricated a story about a potential lawsuit against a member of the board of directors of corporations which the lawyer represented in order to receive money from the member and the lawyer pled guilty to theft resulting from the incident, and the lawyer continued to practice law despite having been suspended from practice. Treadway v. Ky. Bar Ass'n, 237 S.W.3d 549, 2007 Ky. LEXIS 247 (Ky. 2007).
Upon an attorney's motion for an order of permanent disbarment, based on the nine active cases involving alleged ethical violations, and absent objection from the Kentucky Bar Association, the motion was granted. Sexton v. Ky. Bar Ass'n, 253 S.W.3d 54, 2008 Ky. LEXIS 136 (Ky. 2008).
Attorney was voluntarily disbarred under SCR 3.480(3) due to  his federal conviction and significant alcohol abuse. His conduct in exercising fraudulent and illegal control over another's condominium by renting it to others and keeping the rental income after the condominium owner's death violated SCR 3.130(8.4)(c). Snyder  v. Ky. Bar Ass'n, 320 S.W.3d 679,  2010 Ky. LEXIS 238 (Ky. 2010).
Attorney moved to withdraw his membership in the bar was permanently disbarred because the attorney had previously been suspended for unethical conduct and was again facing several charges of unprofessional and unethical behavior; in one instance, a client paid the attorney $130,000 to assist her with several legal issues, none of which were ever resolved, and no money was refunded. Moeves v. Ky. Bar Ass'n, 380 S.W.3d 536, 2012 Ky. LEXIS 126 (Ky. 2012).
Permanent disbarment pursuant to SCR 3.480(3) was warranted after the attorney filed a verified motion requesting that sanction and acknowledging that the attorney's conduct in misappropriating law firm funds violated SCR 3.130-8.4(c) about engaging in misconduct. The sanction was particularly appropriate in light of the fact that the state bar association did not object to the attorney's request for the imposition of that sanction. Jaffe v. Ky. Bar Ass'n, 381 S.W.3d 315, 2012 Ky. LEXIS 186 (Ky. 2012).
Attorney's motion to resign was granted because the attorney's misconduct deserved permanent disbarment as a sanction where the attorney pleaded guilty to stealing Veteran's benefits from one client, retained a portion of another client's personal injury benefits, converted the benefits to his own use, and failed to provide a court-ordered accounting. Gilfedder v. Ky. Bar Ass'n, 399 S.W.3d 779,  2013 Ky. LEXIS 299 (Ky. 2013).
Attorney was permanently disbarred from the practice of law because he violated the rules of professional conduct by pleading guilty to four counts of theft by failure to make required disposition of property, by failing to respond to the Inquiry Commission's charges despite receiving a warning that failure to respond could result in additional charges, and by requesting leave to resign from the state bar association under terms of permanent disbarment. Branham v. Ky. Bar Ass'n, 437 S.W.3d 135, 2014 Ky. LEXIS 221 (Ky. 2014).
Attorney was allowed to resign from the practice of law under terms of permanent disbarment because (1) the attorney personally used clients'  funds by lying about settlements, failing to reimburse entities with subrogation interests, writing cold checks, and falsifying information, for which the attorney was indicted and imprisoned, (2) the attorney admitted the attorney's conduct leading to disciplinary and criminal charges was sufficient to permanently disbar the attorney, and (3) the attorney understood the attorney's decision was unconditional, final, and irrevocable and that the attorney would never be reinstated to the practice of law in the Commonwealth of Kentucky. Ky. Bar Ass'n v. King, 529 S.W.3d 296, 2017 Ky. LEXIS 433 (Ky. 2017).
4. Resignation Under Terms of Suspension.
Pursuant to this rule, attorney was permitted to resign from the Kentucky Bar Association under the terms of a two (2) year suspension due to her plea of guilty to one count of cultivating marijuana, a class A misdemeanor and one count of criminal attempt to obtain a controlled substance by fraud, a class A misdemeanor, violations of SCR 3.130, Rule 8.3(b). Nunley v. Kentucky Bar Ass'n, 890 S.W.2d 290, 1994 Ky. LEXIS 147 (Ky. 1994).
An attorney's motion to resign from the Kentucky Bar Association for four (4) years was granted, without credit for his temporary suspension period, after he was convicted of the federal offense of making false and fraudulent statements to FBI agents. LeMaster v. Kentucky Bar Ass'n, 956 S.W.2d 208, 1997 Ky. LEXIS 128 (Ky. 1997).
Attorney convicted of fourth-degree assault, terroristic threatening, unlawful imprisonment and second-degree wanton endangerment, in conjunction with marital difficulties, was properly suspended from practice for nine months for criminal acts reflecting on his honesty, trustworthiness or fitness as a lawyer. Bowling v. Kentucky Bar Ass'n, 971 S.W.2d 294, 1998 Ky. LEXIS 103 (Ky. 1998).
Lawyer's motion for suspension of three (3) to five (5) years was accepted where he had been convicted of driving under the influence, first-degree possession of a controlled substance while in possession of a firearm, and felony possession of a controlled substance, and where he had used an illegal intoxicating substance during the representation of a client in a criminal matter. Bertram v. Ky. Bar Ass'n, 126 S.W.3d 358, 2004 Ky. LEXIS 37 (Ky. 2004).
Although the attorney's violations were serious, because the state bar association delayed prosecution of the attorney's disciplinary hearing, the attorney would not receive a full and fair hearing; thus, the court reconsidered the parties'  negotiated sanctions under Ky. Sup. Ct. R. 3.130-3.480(2) and accepted them for the attorney's violation of Ky. Sup. Ct. R. 3.130-1.8(a); 1.7(a), (b); and 8.3(c); 1.3, 1.4(a), (b). Hensley v. Ky. Bar Ass'n, 222 S.W.3d 232, 2007 Ky. LEXIS 116 (Ky. 2007).
Attorney's motion to the Kentucky Supreme Court to enter an order resolving nine pending disciplinary proceedings against him, SCR 3.480(2), was granted where the attorney and the Kentucky Bar Association agreed to a suspension from practicing law for five years, refunding money to clients, and submission to evaluation and monitoring. James v. Ky. Bar Ass'n, 397 S.W.3d 405, 2013 Ky. LEXIS 99 (Ky. 2013).
5. Resignation After Pleading Guilty to Income Tax Evasion.
Attorney pled guilty to three counts of failure to file federal income tax returns; therefore, the Kentucky Bar Association stated no objection in its response to attorney's motion to resign under the terms of a six-month suspension. Johnson v. Kentucky Bar Ass'n, 836 S.W.2d 411, 1992 Ky. LEXIS 117 (Ky. 1992).
6. Resignation Upon Conviction.
The court granted an attorney's motion to resign from the Kentucky Bar Association following the attorney's conviction of seven counts of corruption of a minor in violation of Ohio criminal law, for which he had been charged with professional misconduct in violation of SCR 3.130-8.3(b); the attorney agreed to delay seeking reinstatement, even if eligible, during his probation for a criminal offense. His disbarment became effective with the order, in denial of his request for an effective date of April 20, 1995. Pansiera v. Kentucky Bar Ass'n, 959 S.W.2d 96, 1998 Ky. LEXIS 4 (Ky. 1998).
7. Motion for Suspension Granted.
An attorney's motion for a one-year suspension was granted pursuant to SCR 3.480(3), thus terminating proceedings for his violation of SCR 3.130-1.3 and 1.4 by failing to act with diligence and promptness and to keep a client reasonably informed, violations of CR 11 and SCR 3.130-3.1 by filing frivolous, nonmeritorious arguments before three courts, and violation of SCR 1.130-1.16(a)(1) by continuing to represent his client in those three (3) courts after being subject to CR 11 sanctions. Turner v. Kentucky Bar Ass'n, 955 S.W.2d 926, 1997 Ky. LEXIS 144 (Ky. 1997).
Attorney's motion for consensual discipline, under SCR 3.480(2), was granted, and he was suspended from the practice of law in the State of Kentucky for a period of 30 days, under SCR 3.380, because he did not inform a client of the insufficient service of process on the other party in her case, nor inform her of the dismissal of her case until he told her, without explanation, that they had lost the case. Kaplan v. Ky. Bar Ass'n, 201 S.W.3d 494, 2006 Ky. LEXIS 240 (Ky. 2006).
Upon an agreement for discipline between an attorney and the Bar, the attorney's motion for an order, pursuant to SCR 3.480(2), suspending his license to practice law for sixty days, with thirty days to be served and thirty days probated for one year, subject to certain conditions, was granted. Schott v. Ky. Bar Ass'n, 253 S.W.3d 48, 2008 Ky. LEXIS 131 (Ky. 2008).
Upon an attorney's acknowledgement that she was guilty of violating SCR 3.130-1.3, 1.4(a), and  1.16(d), her admission that she failed to diligently proceed with the representation of clients, and her admission that she failed to provide her clients with adequate notice of the fact that she intended to cease representation, her motion for a one-year suspension was granted. Baisden v. Ky. Bar Ass'n, 253 S.W.3d 47, 2008 Ky. LEXIS 133 (Ky. 2008).
Order resolving the two pending disciplinary proceedings against an attorney by suspending his license to practice law in the Commonwealth for one year, with 181 days to be served and the remainder probated for two years upon the condition that the attorney participate in a lawyer assistance program and attend remedial ethics education, was accepted by the court where the attorney failed to return calls and failed to return a retainer, was found to have violated SCR 3.130-1.16(d), 3.130-1.4(a) and (b), 3.130-1.3, 3.130-1.15(b), and 3.130-8.3(c), in regard to the representation of two clients. Coorssen v. Ky. Bar Ass'n, 266 S.W.3d 237, 2008 Ky. LEXIS 253 (Ky. 2008).
Attorney's negotiated sanction, pursuant to SCR 3.480(2), was imposed on the conditions that (1) a sum the attorney agreed to pay a deceased partner's widow be paid pursuant to the terms of a judgment against him in a suit filed by the partner's widow, and (2) the amount be paid no later than six months before the end of the attorney's probationary term and 54 months from the date of the attorney's suspension. Myles v. Ky. Bar Ass'n, 289 S.W.3d 561, 2009 Ky. LEXIS 68 (Ky. 2009).
Because an attorney admitted to violating SCR 3.130-1.3, 3.130-1.4(a), 3.130-1.16(d), 3.130-8.1(b), and 3.130-8.3(c), and because the state bar association did not object to the attorney's proposed negotiated sanction, pursuant to SCR 3.480(2), the attorney was suspended for 61 days, with 31 days probated for one year on the condition that the attorney return some unearned fees and attend an ethics program. Sullivan v. Ky. Bar Ass'n, 353 S.W.3d 342, 2011 Ky. LEXIS 157 (Ky. 2011).
Because an attorney's entry of an Alford plea to a theft charge was proof that the attorney engaged in conduct that violated former SCR 3.130-8.3(b), pursuant to SCR 3.480(2) the attorney's agreement with the Kentucky Bar Association, the attorney was suspended for 30 days, probated for one year. McKinney v. Ky. Bar Ass'n, 413 S.W.3d 575, 2012 Ky. LEXIS 1 (Ky. 2012).
Attorney who admitted he failed to return client files and failed to inform his client and the federal court that he had been suspended for failing to pay bar dues violated SCR 3.130-1.16(d) and SCR 3.130-3.4(c); an agreed suspension of 45 days was an adequate sanction. Bryant v. Ky. Bar Ass'n, 363 S.W.3d 346, 2012 Ky. LEXIS 33 (Ky. 2012).
Attorney who accepted a $3,000 retainer in a divorce case, failed to perform any work on the case, failed to deposit the money in an escrow account, billed the client for work not performed, and failed to refund the fee, was subject to agreed discipline under Ky. R. Sup. Ct. R. 3.480(2) of a 30-day suspension, probated on certain conditions. Burgin v. Ky. Bar Ass'n, 362 S.W.3d 331, 2012 Ky. LEXIS 34 (Ky. 2012).
Partially probated suspension was imposed for an attorney who violated SCR 3.130-1.4(a), SCR 3.130-1.15(a), SCR 3.130-1.16(d), and SCR 3.130-8.4(c) by failing to respond for requests for information, transferring money from an escrow account into an operating account, failing to issue a refund to a client after withdrawing representation, and by giving false information to the client about the refund and who also admitted violations arising from another complaint in an insurance case. The attorney and the Kentucky Bar Association agreed to the imposition of discipline. Brady v. Ky. Bar Ass'n, 377 S.W.3d 546, 2012 Ky. LEXIS 152 (Ky. 2012).
Pursuant to SCR 3.480(2), the discipline proposed by the attorney, suspension from the practice of law for 181 days, was appropriate as the sheer number of instances where the attorney failed to appear, both as counsel for a client and on his own behalf, combined with other violations, did not make the penalty patently unfair. Ky. Bar Ass'n v. Robinson, 386 S.W.3d 739, 2012 Ky. LEXIS 197 (Ky. 2012).
In a case where an attorney violated SCR 3.130-7.09(a), SCR 3.130-1.15(a), and SCR 3.130-1.4(a)(4), a negotiated sanction of a suspension of 30 days, which was probated for one year, was accepted as adequate based on sanctions imposed in a similar case. The attorney commingled funds, failed to respond to telephone calls, and engaged in improper solicitations for employment. Lawrence v. Ky. Bar Ass'n, 390 S.W.3d 794, 2013 Ky. LEXIS 19 (Ky. 2013).
Attorney admitted that he engaged in professional misconduct by failing to respond to his client's requests for information, by charging an unreasonable fee for legal services, by representing multiple clients with a prohibited conflict, by acquiring an ownership in the interest in the property of a client's parents, by failing to deposit the advance fee payment into his escrow account, by failing to return the unearned advance fee payment upon termination, by failing to properly supervise his paralegal, by assisting the paralegal in presenting himself to the clients as an attorney and by assisting him in the unauthorized practice of law, and by initiating contact with the clients through his paralegal in violation of SCR 3.130-1.4(a), -1.5(a), -1.7(b), -1.8(a), -1.15(a), -1.16(d), -5.3(b), (c), -5.5, and -7.09, and was suspended from practice of law for 61 days with all but 30 days of the suspension probated pursuant to a negotiated sanction with the Kentucky Bar Association under SCR 3.480(2). Bishop v. Ky. Bar Ass'n, 392 S.W.3d 926, 2013 Ky. LEXIS 36 (Ky. 2013).
Negotiated discipline of a 30-day probated suspension was accepted where a previously undisciplined attorney violated professional conduct rules by failing to diligently represent a client, failing to respond to communications, failing to provide copies of pleadings, failing to provide the client's file, failing to provide services within a certain time frame, placing an unearned advance fee payment into a general operating account, failing to timely refund the payment after representation was terminated, and failing to provide the Kentucky Bar Association with information. Mitchner v. Ky. Bar Ass'n, 407 S.W.3d 549,  2013 Ky. LEXIS 384 (Ky. 2013).
Negotiated sanction against an attorney was accepted and the attorney was found guilty of various violations of the Rules of Professional Conduct; the attorney was suspended from the practice of law for 61 days, with that suspension probated for a period of two years on the conditions that the attorney refund money to a client, the attorney contact the Kentucky Lawyers'  Assistance Program for an evaluation, and the attorney not be the subject of new disciplinary charges during the period of probation. Null v. Ky. Bar Ass'n, 408 S.W.3d 76,  2013 Ky. LEXIS 412 (Ky. 2013).
Attorney was suspended for four years because he was twice convicted of driving under the influence of alcohol, the parties negotiated a sanction in an effort to resolve the pending disciplinary charge, the attorney's unlawful conduct neither affected his clients nor related to his law practice, and the attorney sought and participated in rehabilitative services. Gordinier v. Ky. Bar Ass'n, 408 S.W.3d 78,  2013 Ky. LEXIS 413 (Ky. 2013).
In an attorney discipline case with a negotiated sanction, the attorney was found guilty of admitted violations of the Rules of Professional Conduct and was suspended from the practice of law for 61 days, probated for two years on the condition that the attorney receive no additional disciplinary charges during that period. Holton v. Ky. Bar Ass'n, 408 S.W.3d 81,  2013 Ky. LEXIS 416 (Ky. 2013).
When an attorney did not amend a client's bankruptcy petition upon learning that the client had not previously disclosed the client's ownership and subsequent sale of a corporation, it was proper to grant the attorney's motion, under SCR 3.480(2), to impose a 30-day suspension, probated on conditions, because (1) the motion was a result of negotiations with the Kentucky Bar Association, (2) the attorney had no history of past discipline, (3) Bar Counsel asked that the motion be granted, and (4) the proposed discipline was adequate, under the circumstances. Combs v. Ky. Bar Ass'n, 410 S.W.3d 611,  2013 Ky. LEXIS 467 (Ky. 2013).
Pursuant to SCR 3.480(2), the court accepted the five-year suspension proposed by an attorney and agreed to by the Kentucky Bar Association where the length of the proposed suspension was adequate and comparable to suspensions imposed for similar conduct, including receiving fees from clients, failing to perform work and communicating with those clients, and failing to return the fees. Perkins v. Ky. Bar Ass'n, 412 S.W.3d 877, 2013 Ky. LEXIS 594 (Ky. 2013).
Supreme Court of Kentucky declined to order an attorney to contact and cooperate with the lawyer assistance program where there was no showing that he was dealing with a substance abuse issue or mental disorder. Perkins v. Ky. Bar Ass'n, 412 S.W.3d 877, 2013 Ky. LEXIS 594 (Ky. 2013).
Discipline proposed by an attorney was adequate and he was suspended for 30 days because he admitted that he obtained an improper garnishment, filed a frivolous lawsuit, violated CR 11, and represented both a widow and her children, who had competing interests in a probate matter. Anderson v. Ky. Bar Ass'n, 415 S.W.3d 94,  2013 Ky. LEXIS 649 (Ky. 2013).
Attorney was suspended for 60 days pursuant a negotiated settlement because the attorney threatened clients with the disclosure of information that might have been detrimental, continued to represent a client in an Indiana criminal case without an Indiana attorney assisting in the matter, failed to maintain an advance fee payment in a proper escrow account, failed to provide a full accounting of funds, and failed to properly supervise his attorneys/employees. Deters v. Ky. Bar Ass'n, 484 S.W.3d 299, 2016 Ky. LEXIS 111 (Ky. 2016).
Where an attorney moved for suspension from the practice of law, it was determined that the strategies he adopted had been effective and allowed him to practice law because he had not suffered a manic episode since undergoing professional care; all the instances of misconduct occurred when the attorney was experiencing a manic episode caused by his bi-polar disorder, and following the manic episode the attorney experienced a period of depression before seeking professional help. Wibbels v. Ky. Bar Ass'n, 527 S.W.3d 815, 2017 Ky. LEXIS 432 (Ky. 2017).
8. Motion for Public Reprimand Granted.
Lawyer's motion to impose an agreed upon sanction of a public reprimand was accepted under circumstances in which the lawyer admitted misconduct in violation of SCR 3.130-8.3(b) in driving under the influence of alcohol, carrying three (3) guns, and firing shots into the air in anger following a domestic dispute. Witt v. Ky. Bar Ass'n, 237 S.W.3d 548, 2007 Ky. LEXIS 238 (Ky. 2007).
Attorney was publicly reprimanded where the Supreme Court approved a negotiated sanction under SCR 3.480(2); the attorney admittedly appeared in court and represented clients while suspended from the practice of law when the attorney did not file an affidavit for reinstatement to practice law pursuant to SCR 3.510 when the attorney was briefly suspended. The public reprimand was granted in lieu of other sanctions on the condition that the attorney was to attend a continuing legal education program and that the attorney was to pass the examination given at the end of the program. Smith v. Ky. Bar Ass'n, 250 S.W.3d 601, 2008 Ky. LEXIS 79 (Ky. 2008).
Because an attorney neglected a client and failed to keep the client informed of the status of the client's uncontested divorce proceeding, the attorney was public reprimanded pursuant to SCR 3.480(2) for violating SCR 3.130-1.3, 1.130-1.4(a) and  3.130-1.16(d). Riley v. Ky. Bar Ass'n, 262 S.W.3d 203, 2008 Ky. LEXIS 200 (Ky. 2008).
Public reprimand and a 30-day probated suspension was an appropriate sanction for an attorney who violated attorney advertising and client solicitation rules by establishing a website aimed at Comair crash victims without prior approval by the Attorney's Advertising Commission. Anderson v. Ky. Bar Ass'n, 262 S.W.3d 636, 2008 Ky. LEXIS 202 (Ky. 2008).
Attorney was publicly reprimanded because he admitted that his failure to timely file a pre-hearing statement, prosecute an appeal and take remedial measures to protect his client's interests, and comply with orders of the Kentucky Court of Appeals violated SCR 3.130-1.1, 3.130-1.3, and  3.130-3.4(c). The Kentucky Bar Association did not object to the terms of the proposed sanction under SCR 3.480(2), and  the discipline proposed by the attorney was adequate under current case law. McAdam v. Ky. Bar Ass'n, 262 S.W.3d 640, 2008 Ky. LEXIS 203 (Ky. 2008).
Because an attorney entered a guilty plea to unsworn falsification to authorities under KRS 523.100 in relation to a bribery case, the attorney's SCR 3.480(2) motion was granted, and the attorney was publicly reprimanded and conditionally suspended for a year for violating SCR 3.130-8.3(b). Buehner v. Ky. Bar Ass'n, 271 S.W.3d 531, 2008 Ky. LEXIS 286 (Ky. 2008).
Where an attorney represented her client in a wrongful termination action, the attorney hired a reference check company to contact the client's former employer to determine the type of reference being given about the former employee. The attorney's conduct violated SCR 3.130-4.2, which prohibited a lawyer from communicating with a party the lawyer knew to be represented by counsel, and SCR 3.130-8.3(a), which prohibited a lawyer from violating the Rules of Professional Conduct through the conduct of another; in accordance with SCR 3.480(2), the Supreme Court of Kentucky accepted the negotiated sanction of a public reprimand. Bratcher v. Kentucky Bar Ass'n, 290 S.W.3d 648,  2009 Ky. LEXIS 202 (Ky. 2009).
Appropriate discipline for the attorney's violation of SCR 3.130-4.1 and 8.4(c) was a public reprimand, SCR 3.480(2); the attorney had no prior disciplinary history and the negotiated sanction was consistent with prior caselaw. Guilfoil v. Ky. Bar Ass'n, 297 S.W.3d 571,  2009 Ky. LEXIS 287 (Ky. 2009).
Attorney's admitted misconduct in failing to adequately represent the attorney's client, which the attorney conceded violated Kentucky's Rules of Professional Conduct, warranted a public reprimand after the attorney and state bar association negotiated that punishment pursuant to SCR 3.480(2). The record showed that the attorney had violated SCR 3.130-1.3, regarding diligence, SCR 3.130-1.4(a)(4) by failing to promptly respond to the client's requests for information, SCR 3.130-1.16(d) by abandoning the client, not terminating the representation, and not returning any unearned fee, and SCR 3.130-8.1(b) by failing to respond to a bar complaint regarding the alleged inadequate representation. Wides v. Ky. Bar Ass'n, 381 S.W.3d 312, 2012 Ky. LEXIS 181 (Ky. 2012).
Attorney, who admitted that he violated the Rules of Professional Conduct, agreed to the imposition of a public reprimand with the conditions that he attend the Ethics and Professionalism Enhancement Program and that he not receive any further disciplinary charges for one year. The Supreme Court believed that the sanction was adequate and approved the negotiated sanction. Keen v. Ky. Bar Ass'n, 386 S.W.3d 737, 2012 Ky. LEXIS 196 (Ky. 2012).
Public reprimand was appropriate, because a reprimand was an appropriate sanction for conflict of interest violations, and there was no doubt that the attorney's actions and subsequent brazen misrepresentations harmed the integrity of her office as President of the Kentucky Bar Association (KBA) and adversely affected the operations of the KBA. Bonar v. Ky. Bar Ass'n, 405 S.W.3d 465,  2013 Ky. LEXIS 386 (Ky. 2013).
Pursuant to a negotiated sanction between and attorney and the Kentucky Bar Association and because of the attorney's mental disorder and lack of previous disciplinary actions, he was publicly reprimanded for failing to disclose fee arrangements and making false or misleading statements to a court. Snyder v. Ky. Bar Ass'n, 437 S.W.3d 141, 2014 Ky. LEXIS 162 (Ky. 2014).
9. Motion for Public Reprimand Denied.
Because an attorney ignored an order by an administrative law judge limiting the attorney's contingency fee, the attorney violated SCR 3.130-1.4(b), 3.130-1.5(a), 3.130-3.3(a)(1), and 3.130-3.4(c); the attorney's proposed SCR 3.480(2) sanction of a conditional public reprimand was inadequate given the seriousness of the charges and the attorney's deceptive conduct. Fowler v. Ky. Bar Ass'n, 265 S.W.3d 804, 2008 Ky. LEXIS 282 (Ky. 2008).
10. Motion for Private Reprimand Granted.
Lawyer's motion for an order resolving a pending disciplinary proceeding against him by imposing a private reprimand with conditions was granted for conduct in violation of, inter alia, SCR 3.130-1.8(a), 3.130-4.4, and  3.130-8.3(c) involving the lawyer's actions in entering into a mortgage with a divorce client on a house owned by the client with her husband; the bar association had no objection to the proposed sanction. The lawyer's prior discipline in Kentucky consisted of a private admonition imposed 10 years before the conduct at issue. An Unnamed Atty. v. Ky. Bar Ass'n, 269 S.W.3d 407, 2008 Ky. LEXIS 281 (Ky. 2008).
Rule 3.500.  Restoration to membership.
Text
(1)  A former member who has withdrawn from membership pursuant to SCR 3.480(1), or who was suspended for failure to pay dues as provided by SCR 3.050, or for failure to comply with the continuing legal education requirements of SCR 3.645 may be restored to membership upon compliance with the conditions set forth in this rule. No application for restoration shall be effective until entry of an order of restoration by the Board of Governors or the Court, as provided herein. Until the entry of such an order, the suspension or withdrawal from membership remains in force.
(2)  A former member whose withdrawal or suspension from membership has prevailed for less than 5 years may apply for restoration by:
 	(a)  Submitting an application for restoration using the forms provided by the Director, with a fee of three hundred fifty dollars ($350.00) and all applicable unpaid Bar Association dues; and
 	(b)  Submitting with the application a certificate from the Office of Bar Counsel that the former member has no pending disciplinary matters; and
 	(c)  Submitting with the application a certificate from the Director of Continuing Legal Education pursuant to SCR 3.685.
 	(d)  Upon the filing of the foregoing items, the Office of Bar Counsel shall present the matter to the Board at its next meeting, or, if not contested, at any time by mail or electronic means. Within 30 days of its review of the complete application materials, the Board may restore the applicant to membership or refer the matter to the Character and Fitness Committee of the Kentucky Office of Bar Admissions for proceedings pursuant to SCR 2.040 and SCR 2.011, and subsequent review by the Supreme Court. If the matter is referred to the Character and Fitness Committee, the applicant shall pay a fee of $450.00 to the Kentucky Office of Bar Admissions. Upon completion of its review, the Character and Fitness Committee shall submit its recommendation to the Board for its action and recommendation to the Court. 
(3)  A former member whose withdrawal or suspension from membership has prevailed for 5 years or longer may apply for restoration by:
 	(a)  Submitting an application for restoration using the forms provided by the Director, with a fee of seven hundred fifty dollars ($750.00) and all applicable unpaid Bar Association dues; and
 	(b)  Submitting with the application a certificate from the Office of Bar Counsel that the former member has no pending disciplinary matters; and
 	(c)  Submitting with the application a certificate from the Director of Continuing Legal Education pursuant to SCR 3.685. 
 	(d)  Upon the filing of the foregoing items, the Director shall refer the application to the Character and Fitness Committee of the Kentucky Office of Bar Admissions for proceedings pursuant to SCR 2.040 and SCR 2.011. An additional fee of $750.00 shall be paid to the Kentucky Office of Bar Admissions. Upon completion of its review, the Character and Fitness Committee shall submit its recommendation to the Board of Governors for its action and recommendation to the Court.
 	(e)  If the Character and Fitness Committee recommends approval of the application and the Board concurs, the application shall be referred to the Board of Bar Examiners of the Kentucky Office of Bar Admissions, for the administration of a written examination which includes the subject of professional ethics and five essays relating to Kentucky law. A general average score of 75% or higher shall be deemed a passing score. Fees required by SCR 2.022, and SCR 2.023 shall be paid prior to taking the examination. As an alternative and upon referral from the Board of Governors, if the Applicant has practiced in a reciprocal jurisdiction after withdrawal pursuant to SCR 3.480 and meets all requirements of SCR 2.110, the Applicant may elect to have the Character and Fitness Committee consider an application for admission without examination under SCR 2.110. All fees required by that rule shall be paid prior to the processing of the application, instead of the fee referenced in subsection 3(d) of this rule. 
If the Applicant passes the examination or is approved for admission without examination, such fact shall be certified to the Court and to the Director, together with a recommendation for the Applicant's restoration to membership. Upon this certification, the Disciplinary Clerk shall transmit the record to the Court for its consideration of the application for restoration. If the applicant fails the examination, the Board of Bar Examiners shall certify the fact of the failure to the Court and the Director. Upon that certification, the Disciplinary Clerk shall transmit the record to the Court for entry of an order denying restoration.
The provisions of SCR 2.015, SCR 2.080, and SCR 2.110 shall apply where not inconsistent with these provisions.
 	(f)  If the Character and Fitness Committee recommends disapproval of the application, the matter shall be referred to the Board of Governors for its review. The Applicant and the KBA may file briefs and an oral argument may be held upon the request of either party. If, after its consideration, the Board concurs in the disapproval of the application, its findings and recommendation shall be filed with the Disciplinary Clerk, and the record shall be sent to the Clerk of the Supreme Court. Upon receipt of the record, the Clerk of the Supreme Court shall send notice of the filing by certified mail, return receipt requested, to the Applicant's bar roster address. Within twenty (20) days, the Applicant may petition the Court for review of the action of the Board. If the Court reverses the Board's disapproval of the application, it shall refer the matter to the Board of Bar Examiners for the procedure set forth above in paragraph 3(e).
(4)  All costs incurred in excess of the filing fee shall be paid by the Applicant. Upon referral to the Character and Fitness Committee, if pursuing restoration through subsection (3)(d) of this rule, a cash or corporate surety bond in the amount of $2500.00 to secure the costs to be incurred shall be paid to the Office of Bar Admissions by the Applicant.
(5)  The burden of proof for establishing the Applicant's present qualifications to practice law in Kentucky is on the Applicant.
(6)  If the Character and Fitness Committee or the Board of Governors recommends restoration of membership on conditions as provided in SCR 2.042, such conditions may be imposed by the Board, for application processed by it under subsection (2)(d) of this rule, or by the Court in any order of restoration.
History
(Amended October 14, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended June 29, 1984, effective July 1, 1984; amended effective February 24, 1986; amended July 1, 1987, effective January 1, 1988; amended July 14, 1988, effective January 1, 1989; amended October 24, 1988, effective January 1, 1989; amended August 6, 1990, effective September 15, 1990; amended effective March 1, 1998; amended September 14, 1998, effective October 1, 1998; amended effective February 1, 2000; amended October 2, 2003, effective January 1, 2004; amended November 13, 2006, effective January 1, 2007; amended September 10, 2009, effective January 1, 2010; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014; amended November 1, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018; amended August 14, 2020, effective September 1, 2020.)
Annotations

Cited:  Greene v. Kentucky Bar Ass'n, 904 S.W.2d 233, 1995 Ky. LEXIS 95 (Ky. 1995); Kentucky Bar Ass'n v. Berkebile, 966 S.W.2d 959, 1998 Ky. LEXIS 51 (Ky. 1998); Dunn v. Ky. Bar Ass'n, 160 S.W.3d 347, 2005 Ky. LEXIS 128 (Ky. 2005); Ky. Bar Ass'n v. Burlew, 198 S.W.3d 585, 2006 Ky. LEXIS 195 (Ky. 2006); Ky. Bar Ass'n v. Hardin, 219 S.W.3d 188, 2007 Ky. LEXIS 93 (Ky. 2007); Ky. Bar Ass'n v. Porath, 397 S.W.3d 905, 2013 Ky. LEXIS 245 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Nonreceipt of Dues Notice.
 	2. 	Reinstatement.
 		3. 	— Application for Restoration.
1. Nonreceipt of Dues Notice.
Where neither the Kentucky Bar Association nor attorney were able to provide a factual explanation of how her official roster address was changed in records of the Kentucky Bar Association, and where, through no fault of her own, she never received notice of dues payment and was not provided with an opportunity to fulfill her dues payment in a timely manner, the court ordered that attorney be restored to the practice of law in Kentucky on payment of any bar association dues which remained outstanding. In re KBA Membership Status of Steele, 864 S.W.2d 908, 1993 Ky. LEXIS 140 (Ky. 1993).
2. Reinstatement.
When an automatic suspension was dissolved, a lawyer was returned to pre-suspension status and could not be penalized for having to complete the current year's continuing legal education requirements before the due date imposed on other members of the bar. Ky. Bar Ass'n v. Barger, 98 S.W.3d 861, 2003 Ky. LEXIS 96 (Ky. 2003).
Although the attorney clearly breached supervisory agreements he made during his first hearing in May 2005, he had subsequently been contrite and sincere in his desire to abstain from alcohol in the future and to comply with a new supervisory agreement. Therefore, the attorney may be conditionally restored to the practice of law so long as he (1) demonstrated abstinence for a period of six (6) months; (2) was subject to a three-year supervisory agreement with the Kentucky Lawyer's Assistance Program; and (3) signed a consent agreement with the office of bar admissions. Waddell v. Ky. Bar Ass'n, 199 S.W.3d 728, 2006 Ky. LEXIS 45 (Ky. 2006).
Pursuant to SCR 3.500(1), an attorney, who was suspended from the practice of law in the State of Kentucky under SCR 3.669 for failure to comply with the continuing legal education (CLE) requirements was restored to membership in the Kentucky Bar Association and to the practice of law in the State of Kentucky; the attorney submitted his completed application form, tendered a fee, and tendered the payment of dues for the current year and all back years. The restoration was subject to his completion of a CLE requirement for the coming year, his recertification, and his payment of costs. Fitzpatrick v. Ky. Bar Ass'n, 201 S.W.3d 492, 2006 Ky. LEXIS 236 (Ky. 2006).
Because a suspended attorney met all the requirements in SCR 3.500(1) for restoration of membership, the attorney was restored to membership in the Kentucky Bar Association and to the practice of law, subject to payment of all required bar dues and all costs associated with the proceeding in excess of the filing fee. Cogan v. Ky. Bar Ass'n, 213 S.W.3d 686, 2007 Ky. LEXIS 11 (Ky. 2007).
Because the Kentucky Bar Association found that an attorney complied with the requirements of KRS 3.500 for restoration, that the attorney had no pending disciplinary matters, and that the attorney was not the subject of any claims against the Clients' Security Fund, there was no impediment to the restoration of the attorney to the practice of law. Staples v. Ky. Bar Ass'n, 213 S.W.3d 693, 2007 Ky. LEXIS 19 (Ky. 2007).
Because a suspended attorney met all the requirements for restoration of membership in SCR 3.500(1), and because the Kentucky Bar Association's Board of Governors unanimously recommended approval of the application, the attorney was restored to membership in the Association and to the practice of law in the Commonwealth of Kentucky. Talbott v. Ky. Bar Ass'n, 222 S.W.3d 223, 2007 Ky. LEXIS 114 (Ky. 2007).
Attorney was restored to the practice of law in Kentucky under SCR 3.500(1) where the attorney's application satisfied all legal requirements for restoration, and there were no impediments to restoration. Shaver v. Ky. Bar Ass'n, 236 S.W.3d 607, 2007 Ky. LEXIS 215 (Ky. 2007).
Application for restoration to membership to bar association under SCR. 3.500(1) was granted because the applicant had become compliant with all CLE requirements, completed residential and outpatient drug and alcohol treatment programs, and remained abstinent from alcohol and drugs for one (1) year prior to her application. Hall v. Ky. Bar Ass'n, 237 S.W.3d 545, 2007 Ky. LEXIS 240 (Ky. 2007).
Since an attorney, who practiced elsewhere and had failed to pay dues, completed her application for restoration pursuant to SCR 3.500(1), including her dues, and the application was supported by three sworn affidavits of members of the Bar in good standing, the court restored her to the practice of law in the Commonwealth of Kentucky. Evanswood v. Ky. Bar Ass'n, 250 S.W.3d 603, 2008 Ky. LEXIS 95 (Ky. 2008).
3. — Application for Restoration.
Where movant attorney was suspended in a disciplinary order which required the attorney to pay a civil judgment in favor of the attorney's client and was also suspended in a separate order based on the attorney's failure to comply with continuing legal education (CLE) requirements, automatic reinstatement was not possible despite the attorney's subsequent compliance with the CLE requirements and with the disciplinary order because the suspension for CLE noncompliance required an application for restoration pursuant to SCR 3.500 before the CLE commission could certify the attorney's compliance with the CLE requirements under SCR 3.675; the application was granted. Greene v. Ky. Bar Ass'n, 82 S.W.3d 199, 2002 Ky. LEXIS 148 (Ky. 2002).
Attorney was restored to membership in the Kentucky Bar Association and to the practice of law under SCR. 3.500(1) where: (1) the KBA received a check for dues and fees; (2) there were no disciplinary matters pending against the attorney; (3) the application included notarized affidavits from two (2) KBA members in good standing; (4) while the application was incomplete, the Supreme Court order allowing her to withdraw was readily available, and the attorney had completed the necessary CLE hours and had properly requested the certification; (5) the KBA received the CLE certification and the notarized affidavit of the federal judge at a later date; and (6) given the attorney's efforts to remedy the deficiencies, the application was timely filed. Delaney v. Ky. Bar Ass'n, 245 S.W.3d 763, 2008 Ky. LEXIS 32 (Ky. 2008).
Rule 3.505.  Character and Fitness Committee; reinstatements.
Text
(1)  The Character and Fitness Committee created by SCR 2.040 shall, in addition to the powers and duties conferred in that rule, consider all applications for reinstatement to the practice of law by persons who:
 	(a)  have been suspended for more than one hundred eighty (180) days;
 	(b)  have been suspended for one hundred eighty (180) days or less, but whose reinstatement has been opposed by Bar Counsel.
 	(c)  Have been transferred to disabled inactive status pursuant to SCR 3.030.
(2)  The Character and Fitness Committee may act upon the application and such investigative material as it may gather or Bar Counsel may tender to it, all of which information not submitted by the Applicant shall be made available to the Applicant.
(3)  The Applicant or Bar Counsel shall have the right to a hearing before the  Character and Fitness Committee prior to the issuance of its decision. The hearing shall  be held within 60 days from the request. The formal recommendation of the Committee  shall be filed within 60 days of the filing of the record.
(4)  If either party requests a hearing before the Character and Fitness Committee, the Applicant shall have the rights accorded a Respondent in a disciplinary proceeding pursuant to SCR 3.300, except that the Character and Fitness Committee shall hold the hearing rather than a Trial Commissioner. The burden of proof of one's good character and fitness to practice law shall be on the Applicant.
History
(Adopted September 14, 1998, effective October 1, 1998; amended October 2, 2003, effective January 1, 2004; amended October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018.)
Annotations

Cited: Ky. Bar Ass'n v. Leadingham, 317 S.W.3d 589,  2010 Ky. LEXIS 208 (Ky. 2010).
Rule 3.510.  Reinstatement in case of disciplinary suspension.
Text
(1)  No former member of the Association who has been suspended for a disciplinary case for more than 180 days shall resume practice until he/she is reinstated by order of the Court. Application for reinstatement shall be on forms provided by the Director and Continuing Legal Education Commission, filed with the Director, and shall be accompanied by a filing fee of $250.00 which shall be made payable to the Kentucky Bar Association. An additional filing fee of $1500.00 shall be made payable to the Kentucky Office of Bar Admissions. The Director shall not accept an application for filing unless all costs incurred in the suspension proceeding have been paid by the former member, the Office of Bar Counsel has certified to the Applicant that there is no pending disciplinary file, and the costs in the reinstatement proceeding (whether costs of the Association or of the Character and Fitness Committee or of the Kentucky Office of Bar Admissions) have been secured by the posting of a cash bond of $2500.00. Any additional costs will be paid by Applicant. The Director shall refer the application to the Continuing Legal Education Commission within 10 days of receipt for certification under Rule 3.685. The Continuing Legal Education Commission shall make its certification within 20 days of the referral which shall be added to the record in the reinstatement proceedings. 
(2)  If the period of suspension has prevailed for 180 days or less, the suspension shall expire by its own terms upon the filing with the Clerk and Bar Counsel of an affidavit of compliance with the terms of the suspension, which must include a certification from the CLE Commission that the Applicant has complied with SCR 3.685. The Registrar of the Association will make an appropriate entry in the records of the Association reflecting that the member has been reinstated; provided, however, that such suspension shall not expire by its own terms if, not later than 10 days preceding the time the suspension would expire, Bar Counsel files with the Inquiry Commission an opposition to the termination of suspension wherein Bar Counsel details such information as may exist to indicate that the member does not, at that time, possess sufficient professional capabilities and qualifications properly to serve the public as an active practitioner or is not of good moral character. A copy of such objection shall be provided to the Character and Fitness Committee, to the member concerned, and to the Registrar. Within 90 days after the filing of the objection, the Respondent shall have the opportunity to show Bar Counsel that he/she possesses the sufficient professional capabilities and qualifications to serve the public as an active practitioner or is of good moral character. Upon such showing, Bar Counsel shall withdraw its objection. If the objection has not been withdrawn, the Character and Fitness Committee shall conduct proceedings under SCR 2.300. In cases where a suspension has prevailed for 180 days or less and the reinstatement application is referred to the Character and Fitness Committee, a fee of $1500.00 shall be made payable to the Kentucky Office of Bar Admissions.
(3)  If the period of suspension has prevailed for more than 180 days, the matter shall be referred to the Character and Fitness Committee for proceedings under SCR 2.300. The Character and Fitness Committee will determine whether the application of a member who has been suspended 180 days or less but whose termination of suspension has been objected to, or a member who has been suspended for more than 180 days, should be approved. The Character and Fitness Committee shall file with the Director and the Clerk the entire record, including a written report and recommendation by the Character and Fitness Committee. Thirty days after the filing of the report, Bar Counsel and the applicant may each file briefs, not to exceed 30 pages in length. No further briefs may be filed. Upon motion of the parties or upon the Board's own motion, oral arguments may be scheduled before the Board. The Board shall review the record, report and briefs and recommend approval or disapproval of the application to the Court. The Court may enter an order reinstating the Applicant to the practice of law or deny the application. 
(4)  If the period of suspension has prevailed for more than 5 years, the Director shall refer the application to the Character and Fitness Committee for proceedings under SCR 2.300. The Committee shall file a written report and recommendation with the Director and the Clerk. Thirty days after the filing of the report, Bar Counsel and the applicant may each file briefs, not to exceed 30 pages in length. No further briefs may be filed. Upon motion of the parties or upon the Board's own motion, oral arguments may be scheduled before the Board. The Board shall review the record, report and briefs and recommend approval or disapproval of the application to the Court. If the Committee and the Board recommend approval of the application, the Committee shall refer the application to the Board of Bar Examiners for processing in accordance with Rule 3.500(3) and shall file the entire record with the Clerk, including the written report and recommendation of the Committee. The Board of Bar Examiners shall certify the results of the examination to the Director and the Court. If the Applicant successfully completes the examination, the Court may, at its discretion, enter an order reinstating the suspended member to the practice of law. However, if the Applicant fails to pass the examination, the Court shall enter an order denying the application. 
(5)  A suspended member of the Association who desires to resume practice as quickly as possible following a period of suspension may file an application to do so at any time during the last ninety (90) days of the period of suspension. (6) If the Committee and Board recommend approval of reinstatement on conditions, as provided in SCR 2.042, or approval with such additional conditions as the Board may recommend, the Court may include such conditions in any order of reinstatement.
(6)  If the Committee and Board recommend approval of reinstatement on conditions, as provided in SCR 2.042, or approval with such additional conditions as the Board may recommend, the Court may include such conditions in any order of reinstatement.
History
(Amended October 14, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended June 29, 1984, effective July 1, 1984; amended effective February 24, 1986; amended July 1, 1987, effective January 1, 1988; amended September 14, 1998, effective October 1, 1998; amended effective February 1, 2000; amended October 2, 2003, effective January 1, 2004; amended November 13, 2006, effective January 1, 2007; amended September 10, 2009, effective January 1, 2010; amended October 7, 2013, effective January 1, 2014; amended November 1, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016; amended eff. Jan. 1, 2018.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Gaetke and Casey, 70 Ky. L.J. 325 (1981-82).
Northern Kentucky Law Review.
Development of the Law Governing Reinstatement to Legal Practice in Kentucky, 29 N. Ky. L. Rev. 321 (2002).
Cited:  Kentucky State Bar Asso. v. Stivers, 475 S.W.2d 900, 1971 Ky. LEXIS 77 (Ky. 1971); Kentucky State Bar Asso. v. Donoghoe, 486 S.W.2d 703, 1972 Ky. LEXIS 117 (Ky. 1972); Kentucky State Bar Asso. v. Ball, 499 S.W.2d 290, 1973 Ky. LEXIS 277 (Ky. 1973); Combs v. Kentucky Bar Asso., 763 S.W.2d 125, 1989 Ky. LEXIS 9 (Ky. 1989); Kentucky Bar Asso. v. Burchett, 765 S.W.2d 577, 1989 Ky. LEXIS 16 (Ky. 1989); Kentucky Bar Asso. v. Southgate, 775 S.W.2d 921, 1989 Ky. LEXIS 63 (Ky. 1989); Kentucky Bar Asso. v. Lester, 781 S.W.2d 517, 1989 Ky. LEXIS 111 (Ky. 1989); Kentucky Bar Ass'n v. Wharton, 810 S.W.2d 510, 1991 Ky. LEXIS 68 (Ky. 1991); Kentucky Bar Ass'n v. Bingham, 811 S.W.2d 770, 1991 Ky. LEXIS 134 (Ky. 1991); DeCamillis v. Kentucky Bar Ass'n, 834 S.W.2d 685, 1992 Ky. LEXIS 121 (Ky. 1992); Fisler v. Kentucky Bar Ass'n, 836 S.W.2d 901, 1992 Ky. LEXIS 135 (Ky. 1992); Nunley v. Kentucky Bar Ass'n, 890 S.W.2d 290, 1994 Ky. LEXIS 147 (Ky. 1994); Johnson v. Kentucky Bar Ass'n, 902 S.W.2d 264, 1995 Ky. LEXIS 130 (Ky. 1995); Frazer v. Kentucky Bar Ass'n, 911 S.W.2d 273, 1995 Ky. LEXIS 148 (Ky. 1995); Kentucky Bar Ass'n v. Thomas, 927 S.W.2d 838, 1996 Ky. LEXIS 76 (Ky. 1996); Munroe v. Kentucky Bar Ass'n, 927 S.W.2d 839, 1996 Ky. LEXIS 70 (Ky. 1996); Huffman v. Kentucky Bar Ass'n, 14 S.W.3d 555, 2000 Ky. LEXIS 54 (Ky. 2000); Kentucky Bar Ass'n v. Wake, 36 S.W.3d 760, 2001 Ky. LEXIS 31 (Ky. 2001); Ky. Bar Ass'n v. Wade, 112 S.W.3d 388, 2003 Ky. LEXIS 155 (Ky. 2003); Ky. Bar Ass'n v. Wallace, 112 S.W.3d 385, 2003 Ky. LEXIS 163 (Ky. 2003); Ky. Bar Ass'n v. Griffith, 136 S.W.3d 429, 2004 Ky. LEXIS 152 (Ky. 2004); McKenzie v. Ky. Bar Ass'n, 219 S.W.3d 197, 2007 Ky. LEXIS 97 (Ky. 2007); Kentucky Bar Ass'n v. Bock, 245 S.W.3d 206, 2008 Ky. LEXIS 29 (Ky. 2008); Kentucky Bar Ass'n v. Claypoole, 243 S.W.3d 346,  2008 Ky. LEXIS 42 (Ky. 2008); Daniels v. Ky. Bar Ass'n, 247 S.W.3d 530, 2008 Ky. LEXIS 62 (Ky. 2008); Radolovich v. Ky. Bar Ass'n, 282 S.W.3d 327, 2009 Ky. LEXIS 79 (Ky. 2009); Ky. Bar Ass'n v. Leadingham, 317 S.W.3d 589,  2010 Ky. LEXIS 208 (Ky. 2010); Ky. Bar Ass'n v. Thornton, 392 S.W.3d 399, 2013 Ky. LEXIS 20 (Ky. 2013).
NOTES TO DECISIONS

 	1. 	Burden of Proof.
 	2. 	Reinstatement.
 		3. 	— Conditional.
 		4. 	— Not Applicable.
 		5. 	— Affidavit.
 	6. 	Objection.
1. Burden of Proof.
An attorney who filed application for reinstatement to the practice of law following the imposition of a suspension of sixty (60) days had the burden of proof of present professional competency and good moral character, and where the record disclosed that the evidence lacked the persuasive quality required to induce belief in the attorney's competency and moral character the application was properly denied. Kentucky State Bar Asso. v. Smith, 528 S.W.2d 672, 1975 Ky. LEXIS 68 (Ky. 1975).
In an application for reinstatement following disbarment, the applicant for reinstatement must demonstrate that his conduct subsequent to his suspension from the practice of law shows that he is worthy of the trust and confidence of the public. In re Cohen, 706 S.W.2d 832, 1986 Ky. LEXIS 249 (Ky. 1986).
A disbarred attorney seeking reinstatement, under SCR 3.510 did not meet his burden of showing by clear and convincing evidence, under SCR 3.330, that he was suitable for reinstatement because his lack of candor, inconsistencies and omissions in his sworn statements, and unwillingness to concede he engaged in wrongdoing or show remorse all pointed to a lack of rehabilitation. Futrell v. Ky. Bar Ass'n, 189 S.W.3d 541, 2006 Ky. LEXIS 94 (Ky. 2006).
2. Reinstatement.
The requirements for reinstatement in disbarment proceedings provide that it is not necessary that a disbarred lawyer confess guilt, but he must at least manifest a sense of wrongdoing; the ultimate and decisive question is whether the applicant is now of good moral character and is a fit and proper person to be reentrusted with the confidence and privilege of being an attorney at law. In re Cohen, 706 S.W.2d 832, 1986 Ky. LEXIS 249 (Ky. 1986).
Sympathy and mitigation for an applicant's particular economic distress should not be a valid consideration in judging the merits of reinstatement. In re Cohen, 706 S.W.2d 832, 1986 Ky. LEXIS 249 (Ky. 1986).
Where the applicant did not admit the serious nature of his unethical conduct which led to his original suspension, he had been charged with terroristic threatening and harassing communications, and he had been less than candid with the Character and Fitness Committee, the applicant failed to carry his burden of proving by substantial evidence that he was entitled to reinstatement. In re Cohen, 706 S.W.2d 832, 1986 Ky. LEXIS 249 (Ky. 1986).
Where petitioner applied for reinstatement to the Kentucky Bar Association after a five (5) year period of resignation following the discovery of the mishandling of escrow funds in several estate matters, his reinstatement was granted by the Supreme Court in accordance with this rule. Yussman v. Kentucky Bar Ass'n, 889 S.W.2d 818, 1995 Ky. LEXIS 2 (Ky. 1995).
Attorney, since deceased, having complied with all the requirements of the rules pertaining to reinstatement, was reinstated with costs waived. Carter v. Kentucky Bar Ass'n, 929 S.W.2d 187, 1996 Ky. LEXIS 79 (Ky. 1996).
An attorney suspended from practice was denied reinstatement because of his failure to show remorse for the actions causing his suspension, his failure to obey laws, rules, and regulations, his failure to submit required information with his application for reinstatement, his disregard of a court order, and his generally “cavalier” attitude toward the disciplinary and reinstatement process. Skaggs v. Kentucky Bar Ass'n, 954 S.W.2d 311, 1997 Ky. LEXIS 125 (Ky. 1997).
An attorney would be reinstated to the practice of law where he was current with his CLE requirements, he had made satisfactory arrangements with his creditors to pay off his debts, and he indicated that, if reinstated, he would attend a management seminar to improve his business management skills. Smith v. Kentucky Bar Ass'n, 979 S.W.2d 111, 1998 Ky. LEXIS 145 (Ky. 1998).
An attorney would be reinstated where (1) he voluntarily submitted to substance-abuse treatment and had been drug-free since 1989, (2) he moved to Virginia following his suspension, and since that time had been employed by the Justice Department Immigration and Naturalization Service and by the Virginia Employment Commission, (3) he admitted at the hearing that the conduct which led to his suspension was wrong and unethical and that there was no justification for his actions, (4) he had taken satisfactory steps toward both family and community involvement, (5) he satisfied or made arrangements to satisfy any outstanding tax liability incurred during the time period leading up to his suspension, and (6) he was current with his CLE requirements. Suggs v. Kentucky Bar Ass'n, 988 S.W.2d 35, 1999 Ky. LEXIS 46 (Ky. 1999).
The rule does not convert a reinstatement case into a disciplinary case merely because it refers to SCR 3.230 for the procedure by which a trial commissioner is appointed. White v. Kentucky Bar Ass'n, 989 S.W.2d 573, 1999 Ky. LEXIS 9 (Ky. 1999).
An attorney was not entitled to reinstatement where (1) on his application for reinstatement, the attorney provided only partial information about his employment and criminal record during his period of suspension, (2) only after the Bar Association produced significant evidence of these omissions at the hearing before the Character and Fitness Committee, did the attorney supplement his application, and (3) the attorney's contentious relationship with several women in his life resulted in filed criminal complaints against him alleging, inter alia, harassing communications, criminal mischief, assault, terroristic threatening, carrying a concealed deadly weapon, criminal trespass, and violation of an emergency protection order. Cowden v. Kentucky Bar Ass'n, 997 S.W.2d 9, 1999 Ky. LEXIS 79 (Ky. 1999).
Where a suspended attorney failed to provide clear and convincing evidence that he had so rehabilitated himself that he was again worthy of public trust and confidence by unilaterally breaching a reimbursement agreement and discontinuing payments, and becoming involved in a multi-level marketing program, his application for reinstatement was denied. Horn v. Ky. Bar Ass'n, 92 S.W.3d 83, 2002 Ky. LEXIS 245 (Ky. 2002).
When an automatic suspension was dissolved, a lawyer was returned to pre-suspension status and could not be penalized for having to complete the current year's continuing legal education requirements before the due date imposed on other members of the bar. Ky. Bar Ass'n v. Barger, 98 S.W.3d 861, 2003 Ky. LEXIS 96 (Ky. 2003).
Kentucky Supreme Court suspended the lawyer from the practice of law in Kentucky for a period of 181 days with a referral to the Kentucky Lawyers' Assistance Program; the suspension was to run consecutively to any other imposed suspensions, and would continue thereafter until he was reinstated to the practice of law pursuant to SCR 3.510, and the lawyer was also directed to pay all costs associated with the disciplinary proceedings. Ky. Bar Ass'n v. Amick, 145 S.W.3d 843, 2004 Ky. LEXIS 237 (Ky. 2004).
Attorney's reinstatement application was governed by SCR 3.510(4), which required the successful completion of a written examination prior to the submission of the application, rather than by SCR 3.510(3), because the attorney's automatic suspension, which was a disciplinary suspension after the attorney pleaded guilty to second-degree assault, was set for a period of time longer than five (5) years as the attorney was suspended for as long as his criminal probation because at any time during that probation the attorney was in jeopardy of being sent back to jail. Dunn v. Ky. Bar Ass'n, 160 S.W.3d 347, 2005 Ky. LEXIS 128 (Ky. 2005).
Where attorney who had been suspended from practicing law after being convicted of drug-related crimes was readmitted, subject to a two (2) year conditional admission requiring his continuing participation in the lawyers' assistance program, the Character and Fitness Committee found that he had complied with the terms of his suspension, that he manifested contrition, and that he presently exhibited good moral character, and the Board of Governors had voted unanimously to approve the application on a conditional basis. Bertram v. Ky. Bar Ass'n, 209 S.W.3d 469, 2006 Ky. LEXIS 332 (Ky. 2006).
Disbarred attorney was denied reinstatement to practice law under SCR 3.510(3) because, although he had complied with a prior suspension order, he failed to show by clear and convincing evidence that he possessed the requisite qualifications under SCR 2.300(6) where he failed to provide restitution to former clients. Scholl v. Ky. Bar Ass'n, 213 S.W.3d 687, 2007 Ky. LEXIS 25 (Ky. 2007).
Attorney was reinstated to the practice of law pursuant to SCR 3.510(2) following her suspension because she participated in a particular program and reimbursed her clients for all unearned fees; further, she was also reinstated following a suspension for failure to pay bar dues because she paid the past dues and the restoration fee and completed her continuing education requirements. Durham v. Ky. Bar Ass'n, 240 S.W.3d 643, 2007 Ky. LEXIS 263 (Ky. 2007).
Attorney was restored to the practice of law in the Commonwealth because he met his burden for reinstatement pursuant to SCR 2.300(6) when the record appeared to support the attorney's argument that his divorce caused the breakdown that led to his suspension, and the record did not indicate that the attorney's misconduct was part of any pattern of wrongful activity extending for an indefinite period of time; the attorney's remorse for and recognition of his misconduct was strongly supported by the testimony of fellow attorneys, former and current judges, and two mental health professionals, during his suspension, the attorney complied with the orders of the supreme court and showed candor towards all reviewing authorities, and the attorney made a sincere effort to address the cause of his breakdown and resolve those issues during his absence from practice. James v. Ky. Bar Ass'n, 275 S.W.3d 694, 2009 Ky. LEXIS 14 (Ky. 2009).
Where the Indiana Supreme Court suspended an attorney from the practice of law due to his failure to respond to a subpoena duces tecum from the Indiana Supreme Court Disciplinary Commission concerning a grievance filed against him, the attorney was subject to reciprocal discipline in Kentucky. In accordance with SCR 3.435, the Supreme Court of Kentucky suspended the attorney from the practice of law in the Kentucky until he demonstrated that his suspension from the Indiana Supreme Court had been lifted; at that time, he could apply for reinstatement pursuant to SCR 3.510. Ky. Bar Ass'n v. Streckfus, 291 S.W.3d 239,  2009 Ky. LEXIS 208 (Ky. 2009).
Attorney was reinstated to the practice of law because the character and fitness committee found that the attorney served his suspension and accepted responsibility for his breach of ethical obligations and the Kentucky Bar Association Board of Governors found that the attorney met the high burden of proof required to demonstrate he should be reinstated to the practice of law under SCR 3.510. Troutman v. Ky. Bar Ass'n, 364 S.W.3d 189, 2012 Ky. LEXIS 50 (Ky. 2012).
In light of the attorney's prior conduct and his persistent use of inappropriate litigation practices, in which he used hostile, argumentative, and threatening advocacy and fouled court records with distracting overstatements that violated SCR 3.130-3.4(f), 3.130-3.5(c), and  3.130-8.2(a), a 181-day suspension and a review and evaluation by the character and fitness committee before being reinstated to practice under SCR 3.510(1) were  appropriate, Ky. Bar Ass'n v. Blum, 404 S.W.3d 841, 2013 Ky. LEXIS 102 (Ky. 2013).
After respondent had been suspended from the practice of law in Kentucky and while his petition for reinstatement was still pending, the attorney violated SCR 3.130-3.3(a)(1) when he appeared before the circuit court and replied in the negative when asked if he was suspended from the practice of law. Although respondent was technically eligible for automatic reinstatement pursuant to SCR 3.510(2), the Office of Bar Counsel objected based on the existence of pending complaints that ultimately resulted in respondent receiving two additional suspensions. Ky. Bar Ass'n v. Justice, 397 S.W.3d 908, 2013 Ky. LEXIS 237 (Ky. 2013).
Attorney was reinstated because (1) the Character and Fitness Committee of the Kentucky Office of Bar Admissions concluded no issues for concern arose while the attorney was suspended, (2) the attorney met the conditions of suspension, (3) the attorney received mental health counseling, and (4) former clients and lawyers attested to the attorney's character and legal abilities. Crawford v. Ky. Bar Ass'n, 410 S.W.3d 616,  2013 Ky. LEXIS 461 (Ky. 2013).
Disbarred attorney was not entitled to reinstatement because, inter alia, the attorney did not show, by clear and convincing proof, that the attorney had convinced the community that the attorney had good moral character and was worthy of the public trust. Doan v. Ky. Bar Ass'n, 423 S.W.3d 191, 2014 Ky. LEXIS 15 (Ky. 2014).
Disbarred attorney was not entitled to reinstatement because, inter alia, the attorney's acts of forgery and misappropriation for which the attorney was disbarred were gross misconduct. Doan v. Ky. Bar Ass'n, 423 S.W.3d 191, 2014 Ky. LEXIS 15 (Ky. 2014).
Disbarred attorney was not entitled to reinstatement because, inter alia, the attorney did not overcome the prior judgment of disbarment, under SCR 2.300(7), as the attorney did not fully acknowledge or take responsibility for the attorney's misconduct. Doan v. Ky. Bar Ass'n, 423 S.W.3d 191, 2014 Ky. LEXIS 15 (Ky. 2014).
Disbarred attorney was not entitled to reinstatement because, inter alia, there was little evidence that the attorney possessed sufficient professional capabilities, after the attorney's 20-year absence from the practice of law. Doan v. Ky. Bar Ass'n, 423 S.W.3d 191, 2014 Ky. LEXIS 15 (Ky. 2014).
Supreme court accepted the Kentucky Bar Association (KBA) Board of Governors'  recommendation that an attorney's application for reinstatement to the practice of law be approved, and it exercised its discretion to grant the Board's request to exempt the attorney from the payment of additional costs incurred by the KBA in her reinstatement process because the attorney's reinstatement following a 61-day suspension took far too long. Roberts v. Ky. Bar Ass'n, 531 S.W.3d 15, 2017 Ky. LEXIS 453 (Ky. 2017).
In context, subsection (1)'s use of “will” connotes the customary and habitual future disposition of the payment of costs; the supreme court expects the applicant for reinstatement to pay the costs, and the applicant should expect the same, but the rule does not negate the possibility that circumstances will compel a deviation from that expectation, and so the supreme court retains the discretion to depart from the customary directive for allocating costs when fairness and justice so require. Roberts v. Ky. Bar Ass'n, 531 S.W.3d 15, 2017 Ky. LEXIS 453 (Ky. 2017).
3. — Conditional.
Attorney's numerous personal and financial problems warranted conditional reinstatement to practice of law requiring regular payments of child support, regular payments to former law partner for borrowed funds, development of a plan to pay child support arrearage and civil judgment owed ex-wife, and regular attendance at Alcoholics Anonymous meetings; failure to comply with conditions would result in recommendation to court of extension of terms, additional conditions, or revocation of license. Faust v. Kentucky Bar Ass'n, 929 S.W.2d 185, 1996 Ky. LEXIS 72 (Ky. 1996).
Because an attorney possessed the requisite character, fitness, and moral qualifications for readmission to the practice of law in Kentucky, there were no impediments to the conditional restoration of the attorney to the practice of law pursuant to SCR 3.510(3). Schechter v. Ky. Bar Ass'n, 201 S.W.3d 495, 2006 Ky. LEXIS 228 (Ky. 2006).
Conditioned upon his continuing participation in a lawyers' assistance program, an attorney who had been suspended from the bar because of a drug conviction was reinstated. He had complied with the terms of his suspension order and continuing legal education requirements, exhibited remorse and acceptance of responsibility, attended Narcotics Anonymous meetings, counseled others, and been sober since February 2002. Jones v. Ky. Bar Ass'n, 203 S.W.3d 132, 2006 Ky. LEXIS 258 (Ky. 2006).
Where an attorney was charged with professional misconduct for accepting payments from two different clients but failing to compete their legal work, he did not contest the charges; he admitted that his misconduct was due to marijuana and alcohol abuse. Two years after his license was suspended, he filed an application for reinstatement to the practice of law pursuant to SCR 3.510(3); the Supreme Court of Kentucky granted his application upon the condition that he adhere to the provisions set forth in his supervision agreement with the Kentucky Lawyer Assistance Program. Gabbard v. Ky. Bar Ass'n, 291 S.W.3d 221,  2009 Ky. LEXIS 198 (Ky. 2009).
4. — Not Applicable.
Attorney was voluntarily permanently disbarred as the attorney admitted to violating SCR 3.130-1.2, 3.130-1.3, 3.130-1.4(a), 3.130-1.4(b), 3.130-1.5(a), 3.130-1.15(a), 3.130-1.15(b), 3.130-1.16(d), 3.130-3.2, 3.130-3.3(a)(1), 3.130-3.4(c), 3.130-4.4, 3.130-5.5(a), 3.130-8.1(a), 3.130-8.1(b), 3.130-8.3(b), and 3.130-8.3(c); the attorney acknowledged that the attorney could never be reinstated to the practice of law from permanent disbarment, and that the provisions of SCR. 3.480(3)(a) and 3.510 did not apply. Williams v. Ky. Bar Ass'n, 236 S.W.3d 612, 2007 Ky. LEXIS 209 (Ky. 2007).
It was appropriate to adopt the recommendation of the Board of Governors that the attorney be suspended from the practice of law for 180 days with 90 days of that suspension probated on several conditions for the attorney's violations of SCR 3.130-8.4(b) and 3.130-8.4(c), rather than imposing the more severe sanction recommended by the Office of Bar Counsel, because it was apparent that the Board believed that requiring the attorney to go through the reinstatement process under SCR 3.510 was not the best way to discipline him or to nudge him toward getting help for his alcohol abuse problem, which had a large role in his misconduct, and the Board's recommendation instead focused on the attorney's treatment. Ky. Bar Ass'n v. Njuguna, 405 S.W.3d 435, 2013 Ky. LEXIS 42 (Ky. 2013).
Despite significant personal rehabilitation, an attorney who was allowed to resign from the Kentucky bar under threat of disbarment due to crimes he committed arising from his service as district judge was not granted reinstatement because his crime of extortion was a breach of public trust that permanently disqualified him from restoration to the practice of law. Huffman v. Ky. Bar Ass'n, 422 S.W.3d 230, 2013 Ky. LEXIS 589 (Ky. 2013).
5. — Affidavit.
Attorney was publicly reprimanded because the attorney admittedly appeared in court and represented clients while suspended from the practice of law as the attorney did not file an affidavit for reinstatement to practice law pursuant to SCR 3.510 when the attorney was briefly suspended as the attorney believed that the suspension expired automatically. Smith v. Ky. Bar Ass'n, 250 S.W.3d 601, 2008 Ky. LEXIS 79 (Ky. 2008).
6. Objection.
Attorney was not entitled to credit for any previous suspension because this section specifically contemplated that the attorney's suspension could extend beyond the time ordered by the Kentucky Supreme Court where Bar Counsel had reason to believe the attorney was not currently qualified to practice law. Ky. Bar Ass'n v. Deters, 406 S.W.3d 812, 2013 Ky. LEXIS 246 (Ky. 2013), cert. denied, — U.S. —, 134 S. Ct. 965, 187 L. Ed. 2d 787, 2014 U.S. LEXIS 526 (U.S. 2014).
Rule 3.520.  Reinstatement in case of disbarment. [Deleted.]
Annotations

Compiler's Notes.
This rule (Amended October 14, 1977, effective January 1, 1978; amended January 21, 1982, effective April 1, 1982; amended June 29, 1984, effective July 1, 1984; amended July 5, 1985, effective January 1, 1986; amended effective February 24, 1986; amended August 6, 1990, effective September 15, 1990) was deleted by Order of the Supreme Court of September 14, 1998, effective October 1, 1998.
Rule 3.530.  Ethics Committee and Unauthorized Practice Committee — Advisory opinions — Informal and formal.
Text
(1)  The Ethics Committee and the Unauthorized Practice Committee are authorized to issue informal opinions, and to submit to the Board for its action formal opinions, on questions of ethics or unauthorized practice, as applicable. 
(2)  Any attorney licensed in Kentucky or admitted under SCR 3.030(2), who is in doubt as to the ethical propriety of any professional act contemplated by that attorney may request an informal opinion. The President shall designate members of the Ethics Committee to respond to such requests. Ordinarily, the request shall be directed to a member of the requestor's Supreme Court district. Such request shall be in writing or by telephone followed by a request in writing. The committee member to whom the request is directed shall attempt to furnish the requesting attorney with a prompt telephonic answer and written informal letter opinion as to the ethical propriety of the act or course of conduct in question. A copy of any such informal opinion shall be provided to the Director for safekeeping and statistical purposes, and to the Chair of the Ethics Committee, to determine whether the informal opinion has broader application.
(3)  Communications between the requesting attorney and the Ethics Committee member shall be confidential, but confidentiality may be waived by the requesting attorney. However, the requesting and giving of advice under this Rule does not create an attorney-client relationship. In order to promote uniformity of advice, redacted copies of informal opinions may be circulated among members of the Ethics Committee, as applicable, provided that such confidentiality is preserved.
(4)  If the Ethics Committee determines an ethical issue to be of sufficient importance, the Committee may issue and furnish to the Board of Governors a proposed opinion authorized by such Committee for approval as a formal opinion. Such approval shall require a vote of three-fourths of the voting members present at the meeting of the Board. If the Board is unable to approve of the opinion as written, then the Board may return the matter to the Committee for further review and consideration, or may modify the opinion and approve the opinion as modified by the three-fourths vote, or may direct the Committee to furnish the requesting attorney, if any, with an informal opinion in the form of a Chair's letter opinion, with a copy to the Director. 
(5)  Both informal and formal opinions shall be advisory only; however, no attorney shall be disciplined for any professional act performed by that attorney in compliance with an informal opinion furnished by the Ethics Committee member pursuant to such attorney's written request, provided that the written request clearly, fairly, accurately and completely states such attorney's contemplated professional act.
(6)  Any attorney licensed in Kentucky or admitted to practice law in another state who is in doubt as to the propriety of any course of conduct or act of any person or entity which may constitute the unauthorized practice of law in Kentucky may make a request in writing, or in emergencies, by telephone, to the Chair of the Unauthorized Practice Committee, or such other members of the Unauthorized Practice Committee as are designated by the Chair, for an advisory opinion thereon. Local bar associations may also request advisory opinions. The Committee member to whom the request is directed shall bring this matter to the attention of the Committee at its next meeting. The Committee may attempt to furnish the requesting attorney with a prompt telephonic answer and written informal letter opinion as to whether the conduct constitutes the unauthorized practice of law. A copy of such informal opinion shall be provided to the Director and the Chair of the Unauthorized Practice Committee. Any attorney licensed in Kentucky or admitted under SCR 3.030(2) who is in doubt as to the ethical propriety of any professional act contemplated by that attorney with respect to the unauthorized practice of law in Kentucky shall be referred to the Ethics Committee district member for an informal opinion as set forth in (2) and (3). Communications about such an inquiry between the requesting attorney and the unauthorized practice committee member, and between the committee members of the two committees, shall be confidential.
(7)  Any attorney licensed in Kentucky or admitted under SCR 3.030(2) who is in doubt as to the ethical propriety of any professional act contemplated by that attorney with respect to the unauthorized practice of law shall be referred to the Ethics Committee district member for an informal opinion as set forth in (2) and (3). Communications about such an inquiry between the requesting attorney and the unauthorized practice committee member, and between the committee members of the two committees, shall be confidential.
(8)  The requesting and giving of advice by the Unauthorized Practice Committee under this Rule does not create an attorney/client relationship.
(9)  If the Unauthorized Practice Committee determines an issue regarding the unauthorized practice of law to be of sufficient importance, the Committee may issue and furnish to the Board of Governors a proposed opinion authorized by such Committee for approval as a formal opinion. Such approval shall require a vote of three-fourths of the voting members present at the meeting of the Board. If the Board is unable to approve the opinion as written, then the Board may return the matter to the Committee for further review and consideration, or may modify the opinion and approve the opinion as modified by the three-fourths vote, or may direct the Committee to furnish the requesting attorney, if any, with an informal opinion in the form of a Chair's letter opinion, with a copy to the Director.
(10)  Ethics Committee and Unauthorized Practice Committee members shall be immune from suit for advice given in the performance of duties under this Rule. Ethics Committee and Unauthorized Practice Committee members shall be immune from process and shall not otherwise be compelled to testify or give an opinion in connection with any advice given in the performance of duties under this rule.
(11)  All formal opinions of the Board arising from either Committee shall be published in full or in synopsis form, as determined by the Director, in the edition of the KENTUCKY BENCH & BAR next issued after the adoption of the opinion. 
(12)  Any person or entity aggrieved or affected by a formal opinion of the Board may file with the clerk within thirty (30) days after the end of the month of publication of the KENTUCKY BENCH & BAR in which the full opinion or a synopsis thereof is published, a copy of the opinion, and, upon motion and reasonable notice in writing to the Director, obtain a review of the Board's opinion by the Court. The Court's action thereon shall be final and the Clerk shall furnish copies of the formal order to the original petitioner, if any, the movant and the Director. The movant shall file a brief in support of the review, and the Director may file a response brief thirty days thereafter. 
(13)  The filing fee for docketing a motion under paragraph (7) of this Rule 3.530 shall be as provided by Civil Rule 76.42(1) for original  actions in the Supreme Court.
History
(As amended December 4, 1974; amended October 14, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended October 28, 1980, effective December 31, 1980; amended September 22, 1995, effective November 1, 1995; amended November 22, 1996, effective January 1, 1997; amended November 13, 2006, effective January 1, 2007; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

Kentucky Bench & Bar.
Supreme Court of Kentucky Opinion on KBA E-266, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 30.
Riding, What Have You Done for Me Lately?, Vol. 59, No. 1, Winter 1995, Ky. Bench & Bar 4.
Rea, Accentuate the Positive, Vol. 60, No. 3, Summer 1996 Ky. Bench & Bar 51.
O'Roark, The Ethics of Civil Practice Investigations — Part I, Vol. 71, No. 5, Sept. 2007, Ky. Bench & Bar 31.
O'Roark, The Impact of the Internet on a Lawyer's Standard of Care & Professional Responsibility, Part II, Vol. 72, No. 5, September 2008, Ky. Bench & Bar 39.
Kentucky Law Journal.
Ziegler, A Primer on Administrative Rules and Rule-Making in Kentucky, 67 Ky. L.J. 103 (1978-1979).
Underwood, Part-Time Prosecutors and Conflicts of Interest: A Survey and Some Proposals, 81 Ky. L.J. 1 (1993).
Northern Kentucky Law Review.
Rouse, An Ounce of Prevention: The Kentucky Hotline System, 21 N. Ky. L. Rev. 425 (1994).
Cited: Tucker v. Kentucky Bar Asso., 550 S.W.2d 467, 1976 Ky. LEXIS 154 (Ky. 1976); In re Kentucky Bar Asso. Amended Advisory Opinion E-291, 710 S.W.2d 852, 1986 Ky. LEXIS 271 (Ky. 1986); Simon v. Kentucky Bar Asso., 742 S.W.2d 959, 1988 Ky. LEXIS 3 (Ky. 1988); Shapero v. Kentucky Bar Asso., 763 S.W.2d 126, 1989 Ky. LEXIS 6 (Ky. 1989); Kentucky Bar Ass'n v. Legal Alternatives, Inc., 792 S.W.2d 368, 1990 Ky. LEXIS 58 (Ky. 1990).
NOTES TO DECISIONS

 	1. 	Review.
 	2. 	Compliance With Opinions.
1. Review.
Finding no compelling reason to overrule 50 years of legal precedent which recognizes the principles outlined in the 15-year-old Unauthorized Practice of Law Opinion U-36, the court refused to exercise its general supervisory authority per Ky. Const., § 116 and review U-36, which proscribes the use, by insurance companies, of salaried attorneys to provide defense services under the insures' policies of insurance. American Ins. Ass'n v. Kentucky Bar Ass'n, 917 S.W.2d 568, 1996 Ky. LEXIS 22 (Ky. 1996).
2. Compliance With Opinions.
SCR 3.530(3) was applicable to the conduct of an attorney who complied with SCR 3.530(1) in obtaining and following an ethical opinion that he was not required to disclose the death of his client during a personal injury action against the client unless the failure to disclose was a fraud upon the court under SCR 3.130-3.3(a)(2); in fact, however, the attorney was required to disclose the client's death, and his failure to do so improperly misled the plaintiff in the personal injury action. Harris v. Jackson, 192 S.W.3d 297, 2006 Ky. LEXIS 132 (Ky. 2006).
Attorney was suspended from practicing law in Kentucky for one year where the misconduct established by the Ohio Supreme Court was conclusive for purposes of disciplinary proceedings in Kentucky, SCR 3.435(5), and the supreme court could not give the attorney the benefit of SCR 3.530(5). Ky. Bar Ass'n v. Moeves, 297 S.W.3d 552, 2009 Ky. LEXIS 231 (Ky. 2009).
Rule 3.600.  Continuing Legal Education Definitions.
Text
As used in SCR 3.605-3.695, the following definitions shall apply unless the context clearly requires a different meaning:
(1)  “Approved activity” is a continuing legal education activity that meets the requirements set forth in these Rules and has been approved for credit by the CLE Commission.
(2)  “Member Identification Number” is the 5 digit number assigned to each member of the Association upon admission.
(3)  “Award” is the Continuing Legal Education Award.
(4)  “Commission” is the Continuing Legal Education Commission.
(5)  “Continuing legal education,” or “CLE,” is any legal educational activity which  is designed to maintain or improve the professional competency of practicing attorneys  and is accredited by the Commission. 
(6)  “Credit” is a unit for measuring continuing legal education activity.
(7)  “Educational year” is the reporting period for mandatory continuing legal  education and runs from July 1st each year through June 30th of the successive year. 
(8)  “Ethics, professional responsibility and professionalism” is the category by which “ethics credits” shall be earned and includes programs, or designated portions thereof, with instruction focusing on the Rules of Professional Conduct independently or as they relate to the practice of law and/or law firm management.
(9)  “In-house activity”  is an activity sponsored by a single law firm, single  corporate law department, or single governmental office for lawyers who are members  or employees of the firm, department or office. 
(10)  “Legal writing” is a publication which contributes to the legal competency of  the applicant, other attorneys or judges and is approved by the Commission. Writing for  which the author is paid shall not be approved. 
(11)  “Non-compliance” means not meeting continuing legal education requirements set forth in SCR 3.640 and SCR 3.645 and includes both lack of completion and lack of certification of activities prior to established time requirements.
(12)  “Technological transmission” is a CLE activity delivery method other than  live seminars and includes video tape, DVD, audio tape, CD-ROM, computer on-line  services, or other appropriate technology as approved by the Commission. 
History
(Adopted October 2, 2003, effective January 1, 2004; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014; amended January 13, 2020, effective March 1, 2020.)
Rule 3.605.  The commission; functions and membership.
Text
(1)  The Continuing Legal Education Commission shall consist of 7 attorneys, 1 of whom shall be from each appellate district of the Commonwealth as presently existing or hereafter created. Under the policy direction of the Court and the Board, the Commission shall be responsible for the administration and regulation of all continuing legal education programs and activities for the members of the Association.
(2)  Selection and tenure of the Commission; filling vacancies on the Commission.
 	(a)  The Court shall appoint all members of the Commission from a list consisting of 3 times the number to be appointed submitted to the Court by the Board. Of the members first appointed, 3 shall be appointed for 1 year, 2 for 2 years and 2 for 3 years. Thereafter, appointments shall be made for a 3-year term.
 	(b)  Members may be reappointed but no member shall serve more than 2 successive 3 year terms. Each member shall serve until a successor is appointed and qualified.
 	(c)  Vacancies shall be filled for the vacant term in the same manner as initial appointments are made by the Court.
 	(d)  A chair shall be designated by the Court for such time as the Court may direct.
 	(e)  Each Commission member must be licensed to practice law in the courts of this Commonwealth and have been a resident in the appellate district from which nominated for 2 years immediately preceding the appointment.
 	(f)  Members of the Commission shall serve without compensation but shall be paid their reasonable and necessary expenses incurred in the performance of their duties. The Association shall have the responsibility of funding the Commission and any necessary staff, who shall be employees of the Association.
(3)  Commission Duties: The Commission shall be responsible for the administration of these continuing legal education rules, subject to policy approval and other direction by the Board and the Court. In discharging this responsibility, the Commission shall:
 	(a)  Encourage and promote the offering of high-quality continuing legal education.
 	(b)  Conduct, sponsor, or otherwise provide high-quality continuing legal education, specifically including, but not limited to, one seminar offering at least 12 credits in each Supreme Court District each year.
 	(c)  Encourage and promote quality legal writing.
 	(d)  Promptly approve or deny all applications provided for by these rules.
 	(e)  Establish standards, procedures, and forms to evaluate applications made pursuant to these rules.
 	(f)  Promulgate rules and regulations for the administration of the mandatory continuing legal education program subject to approval of the Board and the Court.
 	(g)  Report annually, on or before September 15, and as otherwise required, to the Board and the Court on the status of continuing legal education in the Commonwealth. Such report shall include recommended changes to these rules and regulations and their implementation.
 	(h)  Submit to the Board annually, on or before November 1, a recommended budget for the succeeding year with any recommended changes in annual membership dues to cover costs of administering these rules.
 	(i)  Perform such other acts and duties, not inconsistent with these rules, as are necessary and proper to improve the continuing legal education programs within the Commonwealth.
(4)  A quorum consisting of at least 4 Commission members is required for conducting the business of the Commission.
(5)  The Commission shall be provided with a Director for Continuing Legal Education and sufficient administrative and secretarial assistants as are from time to time required. Selection and qualifications of the Director for Continuing Legal Education shall be determined by the Board except that the person selected shall be an attorney licensed to practice law in the courts of this Commonwealth. The Director for Continuing Legal Education shall be responsible to the Commission for the proper administration of the rules applying to the Commission and any regulations issued by the Commission.
History
(Adopted October 7, 2013, effective January 1, 2014; amended January 13, 2020, effective March 1, 2020.)
Rule 3.610.  Selection and tenure of the Commission; filling vacancies on the Commission. [Repealed]
History
(Adopted October 7, 2013, effective January 1, 2014; repealed January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.610 The commission; functions and membership was deleted by order dated October 7, 2013, effective January 1, 2014.
Rule 3.615.  Commission member qualifications. [Repealed]
History
(Adopted October 7, 2013, effective January 1, 2014; repealed January 13, 2020, effective March 1, 2020.)
Rule 3.620.  Commission quorum. [Repealed]
History
(Adopted October 7, 2013, effective January 1, 2014; repealed January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.620 Selection and  tenure of the commission, filling vacancies on the commission, was deleted by order dated October 7, 2013, effective January 1, 2014.
Rule 3.625.  Commission staff. [Repealed]
History
(Adopted October 7, 2013, effective January 1, 2014; repealed January 13, 2020, effective March 1, 2020.)
Rule 3.630.  Commission duties. [Repealed]
History
(Adopted October 7, 2013, effective January 1, 2014; repealed January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.630 Commission member's qualifications, was deleted by order dated October 7, 2013, effective January 1, 2014.
Rule 3.635.  Kentucky Law Update seminars in each appellate district.
Text
(1)  Each educational year, the Commission shall conduct a continuing legal education seminar of at least 12 credits in each Supreme Court District. Subjects taught at each seminar shall include the latest Kentucky Supreme Court and Court of Appeals decisions, procedural rule changes, Federal Court decisions, legal ethics, professional responsibility and professionalism, Kentucky statutory changes and other subjects relating to improvements in basic legal skills. Each program shall include a minimum of 2 credits for subjects specifically addressing legal ethics, professional responsibility and professionalism.
(2)  Registration for the Kentucky Law Update seminars shall be free to all  members in good standing with the Association. 
(3)  Members may attend Kentucky Law Update seminars in any location. Duplicate credits shall not be earned by attending the same program at different locations. However, if different tracks of programs are attended at different locations, additional credit may be approved by the Commission.
History
(Adopted October 7, 2013, effective January 1, 2014; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.635 Commission quorum, was deleted by order dated October 7, 2013, effective January 1, 2014.
Rule 3.640.  New Lawyer Program Requirement.
Text
(1)  Within 12 months following the date of admission as set forth on the certificate of admission, each person admitted to membership in the Association shall complete the New Lawyer Program requirement. 
(2)  At least twice each educational year, the Commission shall provide or cause to be provided a New Lawyer Program of at least 12 credits. The Commission may in its discretion, accredit a New Lawyer Program proposed by other CLE providers.
(3)  The New Lawyer Program shall include at least 2 hours of ethics, a course on law practice management and other subjects deemed appropriate by the Commission.
(4)  The Commission or other provider accredited under SCR 3.640(2) may charge a reasonable registration fee approved by the Court for the New Lawyer Program.
(5)  Each individual attending the New Lawyer Program shall certify to the Director for CLE the completion of the Program on the attendance certificate provided for that purpose. Such certification shall be submitted to the Director for CLE upon completion of the program. Continuing legal education credits awarded for the program shall be applied to the educational year in which the program is attended, and if applied to a year in which the individual so attending is otherwise exempt from CLE requirements under SCR 3.665(1)(c), then said credits shall carry forward in accordance with SCR 3.645(3).
(6)  A member required to complete the New Lawyer Program pursuant to paragraph (1) of this Rule may, upon application to and approval by the Commission, be exempted from the requirement under the following circumstances:
 	(a)  The member is admitted to practice in another jurisdiction for a minimum of 5 years, and will certify such prior admission to the Commission;
 	(b)  The member has attended a mandatory new lawyer training program of at least 12 credits, including 2 ethics credits, offered by the state bar association of another jurisdiction and approved by the Director for CLE; or
 	(c)  The member is an active member of the United States armed forces-who has completed a mandatory new lawyer training of at least 12 credits, including 2 ethics credits, offered by the United States armed forces branch in which he/she is an active member, and approved by the Director for CLE.
(7)  The time for completion of the New Lawyer Program requirement may be extended upon written application to and approval by the Commission. The written application must be received within 30 days of the original deadline for the requirement. All applications must be signed by the member. The Commission may approve extensions for completing the Program under the following circumstances:
 	(a)  Where the member demonstrates hardship or other good cause clearly warranting relief. Requests for relief under this subsection must set forth all circumstances upon which the request is based, including supporting documentation. In these circumstances, the member shall complete the New Lawyer Program requirement as soon as reasonably practicable as determined by the Commission; or 
 	(b)  Where the member fails to demonstrate hardship or other good cause clearly warranting relief. When requesting relief under this subsection, the member must pay a fee of $250.00 and complete the New Lawyer Program requirement at the next regularly scheduled offering of the program.
(8)  Non-compliance with the New Lawyer Program requirement: Failure to complete and certify attendance for the New Lawyer Program pursuant to this Rule shall be grounds for suspension from the practice of law in the Commonwealth or other sanctions as deemed appropriate by the Board.
 	(a)  Ninety days prior to the end of the 12-month period all individuals not certifying completion of the New Lawyer Program pursuant to this Rule shall be notified in writing that the program must be completed before the end of the 12 month period, and the notice shall state the date by which the New Lawyer Program must be completed.
 	(b)  Names of all individuals not submitting certification of completion of the New Lawyer Program within the 12-month period or not being granted an extension of time, pursuant to paragraph (7) of this Rule, shall be submitted to the Board by the Director for CLE, certifying failure to comply with the New Lawyer Program requirement.
 	(c)  The Board shall cause to be sent to the member a notice of delinquency by certified mail, return receipt requested, at the member's bar roster address. Such notice shall require the attorney to show cause within 30 days from the date of the mailing why the attorney's license should not be suspended for failure to meet the New Lawyer Program requirement set forth in this Rule. Such response shall be in writing, sent to the attention of the Director of CLE, and shall be accompanied by costs in the amount of $50.00 payable to the Kentucky Bar Association.
 	(d)  Unless good cause is shown by the return date of the notice, or within such additional time as may be allowed by the Board, the lawyer will be stricken from the membership roster as an active member of the KBA and will be suspended from the practice of law or otherwise sanctioned as deemed appropriate by the Board. A copy of the suspension notice shall be delivered to the member, the Clerk of the Supreme Court of Kentucky, and in the case of suspension, to the Circuit Clerk of the district wherein the member resides for recording and indexing as required by SCR 3.480.
 	(e)  A member suspended under this Rule may apply for restoration to membership under the provisions of SCR 3.500.
 	(f)  A member may appeal to the Supreme Court of Kentucky from such suspension order within 30 days of the effective date of the suspension. Such appeal shall include an affidavit showing good cause why the suspension should be set aside.
History
(Adopted October 7, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016; amended November 18, 2015, effective January 1, 2016; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.640 Commission staff, was deleted by order dated October 7, 2013, effective January 1, 2014.
NOTES TO DECISIONS
1. Failure to Comply.
Where an attorney was one to two hours late for a mandatory legal education program due to car trouble, the attorney did not show cause why the attorney should not be suspended from the practice of law or otherwise sanctioned; however, in lieu of suspension, pursuant to SCR 3.652(5), a $300 fine was imposed for the attorney's non-compliance. Ky. Bar Ass'n v. Cook, 188 S.W.3d 426, 2006 Ky. LEXIS 93 (Ky. 2006). (Decided under prior SCR 3.652.)
When an attorney attending the New Lawyer Skills Program returned from lunch 30 minutes late because he had gone to a luncheon at the request of his employer, the Chief Justice of the Kentucky Supreme Court, the court imposed a minimum penalty based on the infraction's de minimus nature and the extenuating circumstances, fining the attorney $300 and ordering him to remedy the deficiency by attending the portion of the program that he had missed. Also, the attorney would not be eligible for a non-hardship extension of time pursuant to SCR 3.667(2) for the educational years June 30, 2006, and June 30, 2007. Ky. Bar Ass'n v. Nemes, 198 S.W.3d 600, 2006 Ky. LEXIS 226 (Ky. 2006). (Decided under prior SCR 3.652.)
Rule 3.645  Continuing legal education requirements: compliance and certification.
Text
(1)  Each educational year, as defined by SCR 3.600(7), every person licensed to practice law in this Commonwealth, not specifically exempted pursuant to the provisions of SCR 3.665, shall complete and certify a minimum of 12 credit hours in continuing legal education activities approved by the Commission, including a minimum of 2 credit hours devoted to “ethics, professional responsibility and professionalism” as defined by SCR 3.600(8). All continuing legal education activities must be completed by June 30 of each educational year.
 	(a)  Integration of legal ethics, professional responsibility and professionalism issues into substantive law topics is encouraged, but will not count toward the 2 credit minimum annual requirement.
 	(b)  It is the obligation of the attorney seeking credit to ensure the activity has been approved. Completion of a non-accredited activity shall be at the risk of the attorney.
(2)  Certification of completion of approved CLE activities must be received by the Director for CLE no later than August 10th immediately following the educational year in which the activity is completed.
 	(a)   Certification shall be submitted to the Director for CLE by the sponsor of the accredited activity or by individual attorneys on approved KBA forms, uniform certificates, or other format adopted by the Commission.
 	(b)  Any certification submitted after the August 10th deadline shall be deemed past due. All past due reports shall be accompanied by a late filing fee of $50.00 per certificate to cover the administrative costs of recording credits to the prior year. All past due reports must be received by the Commission with the late fee no later than the close of the educational year (June 30th) immediately following the year during which the activity was completed. This deadline will not apply in instances where the member or former member is in the process of removing an exemption per SCR 3.665(2) or attempting certification per SCR 3.685.
 	(c)  Sponsors submitting certifications to the Director for CLE shall comply with all requirements set forth in SCR 3.660(5).
(3)  A member who accumulates an excess over the 12 credit requirement may carry forward the excess credits into the 2 successive educational years for the purpose of satisfying the minimum requirement for those years. Carry-forward credits are limited to a total of 24 credits, including 4 ethics credits. All excess credits above a total of 24 credits will remain on the member's record but may not be carried forward.
(4)  Failure to acquire a minimum of 12 credits, including 2 ethics credits, to meet the minimum, annual continuing legal education requirement and/or the associated certification requirements set forth herein, shall be grounds for suspension by the Board from the practice of law.
(5)  Compliance and certification requirements concerning the New Lawyer Program requirement are set forth at SCR 3.640(1) and (6).
History
(Adopted October 7, 2013, effective January 1, 2014; amended November 3, 2015, effective January 1, 2016; amended November 18, 2015, effective January 1, 2016.)
Annotations

NOTES TO DECISIONS

 	1. 	Sanctions.
 		2. 	— Reprimand.
 	3. 	Defenses.
 	4. 	Retroactive Application of Credits.
 	5. 	Penalty.
1. Sanctions.
2. — Reprimand.
Attorney's failure to earn the required CLE credits under this rule justified imposition of a public reprimand. Kentucky Bar Ass'n v. Keesee, 892 S.W.2d 578, 1995 Ky. LEXIS 15 (Ky. 1995). (Decided under form SCR 3.661.)
Where the attorney failed to complete two (2) ethics credits as was required under SCR 3.661(2), and despite receiving notice of the shortfall, the attorney failed to make a timely application for an extension of time under SCR 3.667(1), the attorney failed to show cause as to why the attorney should not be suspended from the practice of law or otherwise sanctioned pursuant to SCR 3.669(4), and the attorney was publicly reprimanded, fined, and prohibited from obtaining a non-hardship time extension under SCR3.667(2) for the following two (2) years. Kentucky Bar Ass'n v. Page, 2003 Ky. LEXIS 5 (Ky. 2003). (Decided under former SCR 3.661.)
Attorney violated SCR 3.661(1) for not timely taking continuing legal education (CLE) courses that were accredited under SCR 3.665(1), by assuming that, since the CLE courses were accredited in the state where he primarily practiced, they were also accredited in Kentucky under SCR 3.665(1). Since the attorney took remedial steps when he discovered his error, even though his SCR 3.667 “non-hardship” extension request was late, and took accredited CLE courses in the current year, his sanction was mitigated to a $750 fine, application of the current year CLE credits to the prior year, and preclusion from taking a SCR 3.667 “non-hardship” CLE extension for the current year. Ky. Bar Ass'n v. Brown, 160 S.W.3d 350, 2005 Ky. LEXIS 140 (Ky. 2005). (Decided under former SCR 3.661.)
3. Defenses.
Attorney's failure to earn the required CLE credits under this rule was not defensible under a good faith belief that he had earned enough CLE credits to meet the yearly requirement and that the formal credit reflected was incorrect. Kentucky Bar Ass'n v. Keesee, 892 S.W.2d 578, 1995 Ky. LEXIS 15 (Ky. 1995). (Decided under form SCR 3.661.)
Attorney's failure to earn the required CLE credits under this rule was not excusable due to attorney's claim that he had an unusually busy Friday schedule. Kentucky Bar Ass'n v. Keesee, 892 S.W.2d 578, 1995 Ky. LEXIS 15 (Ky. 1995). (Decided under form SCR 3.661.)
4. Retroactive Application of Credits.
Attorney's failure to earn the required CLE credits under this rule cannot be corrected by retroactively applying credits earned at a later date. Kentucky Bar Ass'n v. Keesee, 892 S.W.2d 578, 1995 Ky. LEXIS 15 (Ky. 1995). (Decided under form SCR 3.661.)
5. Penalty.
Failure to maintain licensing requirements constitutes a serious charge for which suspension is an appropriate remedy for non-compliant members; however, attorney who did not show cause for his failure to comply with the minimum continuing legal education requirements of this Rule would not be suspended as long as he submitted a $2,500 penalty for non-compliance with the CLE program within 20 days of court's order; failure to do so would result in his suspension. Kentucky Bar Ass'n CLE Comm'n v. McIntyre, 937 S.W.2d 708, 1997 Ky. LEXIS 2 (Ky. 1997). (Decided under form SCR 3.661.)
Attorney's failure to fulfill continuing legal education requirements warranted suspension from practice of law until deficiencies corrected and existing requirements satisfied. Kentucky Bar Ass'n, CLE Comm'n v. Jones, 962 S.W.2d 397, 1998 Ky. LEXIS 14 (Ky. 1998). (Decided under form SCR 3.661.)
An attorney was fined $ 1,500 and was ordered to complete his continuing legal education where he admitted that he did not meet the requirements for the educational year ending on June 30, 1999 and further admitted that he had not shown cause for his failure, but argued that his deficiency in credits was due to failure to read the applicable rules and a failure of the post office to properly postmark his letter on the day it was mailed and further argued that he subjectively believed that he was in compliance when he completed 2.0 CLE credits on September 14, 1999. Kentucky Bar Ass'n v. Clendenin, 11 S.W.3d 24, 2000 Ky. LEXIS 12 (Ky. 2000). (Decided under form SCR 3.661.)
Because an attorney failed to provide additional evidence that the attorney complied with the continuing legal education requirements of SCR 3.661, the attorney failed to show sufficient cause why the attorney should not be suspended from the practice of law pursuant to SCR 3.669(4). Ky. Bar Ass'n v. Staples, 184 S.W.3d 556, 2006 Ky. LEXIS 42 (Ky. 2006). (Decided under form SCR 3.661.)
Lawyer's claims that he did not receive timely notice of his non-compliance with continuing legal education (CLE) requirements because of an unreported address change, that he did not realize the severity of the situation, and that he had recently obtained 13.25 CLE credits, failed to show cause for his non-compliance, and the lawyer was sanctioned. Ky. Bar Ass'n v. Fletcher, 213 S.W.3d 691, 2007 Ky. LEXIS 21 (Ky. 2007). (Decided under form SCR 3.661.)
Because that attorney had shown good cause as to why he should not be suspended from the practice of law (the attorney had a technical problem that prevented him from completing an online continuing legal education course and had never before been in noncompliance), and since the attorney was delinquent 0.5 hours of ethics credit for the 2006-2007 reporting year and in non-compliance with SCR 3.661, the court ordered a fine in the amount of $100. Kentucky Bar Ass'n v. Phebus, 245 S.W.3d 197, 2008 Ky. LEXIS 26 (Ky. 2008). (Decided under form SCR 3.661.)
Rule 3.650.  Qualifying continuing legal education activity and standards.
Text
(1)  Credit for completing qualifying continuing legal education activities, as set  forth below in paragraphs 2 and 3 of this Rule, shall be calculated, reported and subject 
(2)  (a)  The activity is an organized program of learning which contributes directly to the legal competence of an attorney.
 	(b)  The activity deals primarily with substantive legal issues directly related to the practice of law, or law practice management.
 	(c)  The activity has significant intellectual or practical content which is timely. 
 	(d)  The activity has as its primary objective to increase the participant's  professional competence as an attorney. Activities designed primarily for non-lawyers  do not qualify for accreditation.
 	(e)  The activity itself must be taught and conducted by an individual or group qualified by practical or academic experience. 
 	(f)  The activity, including the named advertised participants, must be conducted substantially as planned, subject to emergency alterations. 
 	(g)  Thorough, high-quality, readable, timely, useful and carefully prepared written materials must be made available to all participants at or before the time the activity is presented. A brief outline without citations or explanatory notations is not sufficient. 
 	(h)  At the conclusion of the activity, each participating attorney must be given the opportunity to complete an evaluation questionnaire addressing the quality of the particular activity.
 	(i)  The activity may be presented live or by technological transmission as defined in SCR 3.600(12). Activities including audio components must have high-quality audio reproductions so that listeners may easily hear the content of the activity. Activities including video components must have high-quality video reproductions so that obseiyers may easily view the content of the activity.
 	(j)  In-house activities, as defined in SCR 3.600(9), may be approved if all standards set forth herein for accreditation are met, and at least half the instruction hours are provided by qualified persons having no continuing relationship or employment with the sponsoring firm, department or agency.
 	(k)  The activity may be presented live or by technological transmission as defined  in SCR 3.600(12). Activities including audio components must have high quality audio  reproductions so that listeners may easily hear the content of the activity. Activities  including video components must have high quality video reproductions so that  observers may easily view the content of the activity. 
 	(l)  In cases of an in-house activity, as defined in SCR 3.600(9), such activities  may be approved if all standards set forth herein for accreditation are met. In addition,  at least half the instruction hours must be provided by qualified persons having no  continuing relationship or employment with the sponsoring firm, department or agency. 
(3)  Continuing legal education credit may be earned for the following additional  activities subject to the limitations set forth in SCR 3.655: 
 	(a)  Teaching or participating as a panel member or seminar leader in an  approved activity.
 	(b)  Researching, writing or editing material to be presented at an approved  activity.
 	(c)  Publication of a legal writing as defined by SCR 3.600(10). 
 	(d)  Public speaking. Upon application, CLE credit may be earned by teaching or  participating as a panel member, mock trial coach or seminar leader for law-related  public service speeches to civic organizations or school groups. A maximum of 2 credits  earned under this Rule per educational year may be applied to meet the annual  minimum requirement. Speaking for which the member is paid shall not be approved.  Written copies of presentations must accompany such applications; provided, however,  that, where appropriate, a narrative summary of the material presented may be  sufficient. 
 	(e)  Law school classes attended by a member, provided that the member  registers for the class with the law school and completes the course as required by the  terms of registration, for credit or by audit. 
(4)  The following categories of activities shall not qualify as a continuing legal  education: 
 	(a)  Seminars or meetings sponsored by law firms or other organizations which  are determined by the Commission to be in the nature of client development and do not  meet the requirements set forth in SCR 3.650(2). 
 	(b)  Passing a bar exam for licensure to practice law in a state or jurisdiction. 
 	(c)  Bar review courses taken in preparation for bar examinations.
 	(d)  Correspondence classes. 
 	(e)  Any activity completed prior to admission to practice in Kentucky except the New Lawyer Program.
 	(f)  Undergraduate law or law-related classes. 
 	(g)  Programs taken in preparation for licensure exams for non-lawyer  professionals. 
 	(h)  Business meetings or committee meetings of legal and law-related  associations. 
(5)  Seminars designed for non-lawyer professionals which in, case-by-case  situations, will benefit the lawyer by allowing clients improved services in unique areas  of practice. Credits earned for this category of seminar or activity shall not count toward  the 12 credit annual minimum requirement but may count toward continuing legal education award credits as determined by the Commission. 
(6)  Accreditation of activities may be withdrawn by the Commission in cases  where there is evidence that any of the above standards and criteria have not been met  or that circumstances surrounding the actual content or transmission of the activity are  not as originally represented to the Commission during the application process such  that withdrawal of accreditation is warranted. 
History
(Adopted October 7, 2013, effective January 1, 2014; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.650 Commission duties, was deleted by order dated October 7, 2013, effective January 1, 2014.
Rule 3.651.  Kentucky Law Update Seminars in Each Appellate District. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Adopted August 6, 1990, effective September 15, 1990; amended effective July 1, 1995; amended January 18, 2012, effective March 1, 2012) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014.
Rule 3.652.  New Lawyer Program. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Adopted July 20, 1993, effective September 1, 1993; amended effective July 1, 1995; amended November 22, 1996, effective January 1, 1997; amended October 2, 2003, effective January 1, 2004; amended December 12, 2007, effective February 1, 2008; amended January 18, 2012, effective March 1, 2012) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014. See now SCR 3.640.
Rule 3.655.  Calculation and reporting of continuing legal education credits: formulas and limits.
Text
(1)  All certifications and applications for credits shall be claimed on KBA forms, uniform certificates approved by the Commission, or other mechanism adopted by the Commission and shall be forwarded to the Director for CLE.
(2)  Credits granted for continuing legal education activities vary depending on the nature of the activity. Credit will be granted, or is calculated, and in some instances limited, as set forth below.
 	(a)  Members completing or participating in an approved activity will be granted 1 credit for each 60 minutes of actual instructional time. Instructional time shall not include introductory remarks, breaks, or business meetings held in conjunction with a continuing legal education activity.
 	(b)  Members teaching or participating as panel members or seminar leaders in an approved activity will be granted 1 credit for each 60 minutes of actual instructional time.
 	(c)  Members may be granted one credit for each 2 hours spent in preparation for teaching or participating as a panel member or seminar leader, researching, writing, and/or editing materials presented by someone else, in an approved activity, up to a maximum of 12 credits per educational year. No credit will be awarded for administrative functions.
 	(d)  Credit for attending a law school class as set forth in SCR 3.650 shall equal twice the number of semester or credit hours awarded by the law school for successful completion of the course for credit or by audit. Actual instruction time shall not be used to determine continuing legal education credit for attending law school classes.
 	(e)  Members may earn credits for publication of qualified legal writing pursuant to SCR 3.650(3)(c), up to  a maximum of 6 credits per year. One credit is granted for each 2 hours of actual preparation time including research, writing, and editing. Any excess credits, up to 20 hours, will be applied toward the award established in SCR 3.690. Applications  for continuing legal education credit for a published legal writing shall be accompanied by a copy of the published legal writing for which credit is sought.
 	(f)  The Commission shall grant a maximum of 2 credits to meet the annual minimum requirement for public speaking pursuant to SCR 3.650(3)(d).
History
(Adopted October 7, 2013, effective January 1, 2014; amended June 25, 2018, eff. July 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Rule 3.660.  Procedure for accreditation of continuing legal education activities and obligations of sponsors.
Text
(1)  Educational activities may be approved for credit upon application to the Commission. Application for accreditation may be made by a member or former member without involving the sponsor, or application for accreditation may be made by an activity sponsor. 
(2)  Application for accreditation of continuing legal education activities shall be made by members, former members or activity sponsors using forms provided by the Commission or using uniform applications adopted by the Commission. Applications must provide all information required by the form in order to be reviewed. All applications shall be accompanied by an application fee, as determined by the Commission.
 	(a)  For applications submitted by sponsors for activities greater than 2 hours in length and submitted at least 30 days in advance of the activity, the fee is $50.00 per activity. If such application is submitted less than 30 days in advance of the activity, the fee is $100.00 per activity. 
 	(b)  For applications submitted by sponsors for activities 2 hours or less in length and submitted at least 30 days in advance of the activity, the fee is $20.00 per activity. If such application is submitted less than 30 days in advance of the activity, the fee is $40.00 per activity. 
 	(c)  For applications submitted by members or former members, regardless of length of activity and when submitted, the fee is $20.00 per activity. 
 	(d)  Activities repeated on different dates or at different locations are separate activities and require separate applications and separate fees. 
(3)  Activity sponsors that apply for accreditation and receive approval prior to the activity may announce in advertising materials, “This activity has been approved by the Kentucky Bar Association Continuing Legal Education Commission for a maximum of xx.xx credits, including XX.XX ethics credits.” Sponsors who have made application for accreditation of activities that have not yet been approved may announce in advertising materials, “Application for approval of this activity for a maximum of XX.XX credits, including XX.XX ethics credits, is PENDING before the Kentucky Bar Association Continuing Legal Education Commission.” Sponsors may not advertise accreditation if accreditation has not been granted by the Commission and notice of such accreditation received by the sponsor. 
(4)  Technologically transmitted activities produced from live programs or studio productions must be accredited separately from the live or studio activity from which they were produced.
(5)  Sponsors of accredited activities shall comply with the obligations and requirements set forth below. 
 	(a)  Ensure that all education activities comply with SCR 3.650. 
 	(b)  Permit Commission members and staff or their designees to monitor without payment of registration or other fees, any approved activity.
 	(c)  Utilize the activity code provided by the Kentucky Bar Association in its notification of accreditation in identifying the activity in all correspondence regarding the activity and provide the activity code to members for use in reporting credits. 
 	(d)  Provide to each Kentucky attorney completing an approved activity a Commission approved credit reporting form and activity code. Credit reporting forms and activity numbers shall be made available to sponsors upon request from the Commission for use at approved activities.
 	(e)  Collect credit reporting forms from Kentucky attorneys and submit to the Commission all forms received within 30 days of completion of the program. Failure to submit completed credit reporting forms within 30 days of the activity shall be accompanied by a late filing fee from the sponsor of $10.00 per form or certificate. Submit all attendance forms or certificates for activities held during the month of June no later than July 10th, immediately following the end of the educational year on June 30th. For programs held during June this provision of the rule supersedes the 30 day submission deadline provided above. 
 	(f)  Sponsors may submit member activity certifications to the Director of CLE as required by SCR 3.645(2), via electronic means so long as the sponsor maintains the member's original certification, or a copy thereof, on file for 2 subsequent educational years following the year in which the activity was completed.
History
(Adopted October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018.)
Rule 3.661.  Continuing legal education requirements: compliance and certification. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Adopted August 6, 1990, effective September 15, 1990; amended July 8, 1992, effective August 1, 1992; amended July 20, 1993, effective September 1, 1993; amended effective July 1, 1995; amended November 22, 1996, effective January 1, 1997; amended October 2, 2003, effective January 1, 2004; amended January 18, 2012, effective March 1, 2012) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014. See now SCR 3.645.
Rule 3.662.  Qualifying continuing legal education activity standards and credit limits. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Adopted August 6, 1990, effective September 15, 1990; amended July 8, 1992, effective August 1, 1992; amended July 20, 1993, effective September 1, 1993; amended effective March 1, 1998; amended effective February 1, 2000; amended October 2, 2003, effective January 1, 2004; amended January 18, 2012, effective March 1, 2012) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014.
Rule 3.663.  Calculation and reporting of continuing legal education credits: formulas and limits.
Annotations

Compiler’s Notes.
This rule (Adopted August 6, 1990, effective September 15, 1990; amended October 1, 1991, effective November 15, 1991; amended July 8, 1992, effective August 1, 1992; amended effective July 1, 1995; amended effective March 1, 1998; amended effective February 1, 2000; amended January 18, 2012, effective March 1, 2012) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014.
Rule 3.664.  Procedure for accreditation of sponsors and obligations of accredited sponsors. [Deleted.]
Annotations

Compiler's Notes.
This rule (Adopted August 6, 1990, effective September 15, 1990; amended July 8, 1992, effective August 1, 1992; amended July 20, 1993, effective September 1, 1993) was deleted by Order of the Supreme Court of November 22, 1996, effective January 1, 1997. 
Rule 3.665.  Exemptions and removal of exemptions.
Text
(1)  For each educational year, the following members of the Association shall be exempt from the mandatory CLE requirement:
 	(a)  In recognition of their positions, which prohibit the practice of law and have significant continuing education requirements by statute or rule of court as a result of the positions they hold, members who, during any portion of that educational year, are serving as:
 		(i)  Justices, Judges, or Magistrates of the Commonwealth or Court of the United States; or
 		(ii)  full-time administrative law judges for an agency of the United States or Commonwealth of Kentucky executive branch.
 	(b)  Justices and Judges of the Commonwealth leaving the bench will be allowed to use accumulated Continuing Judicial Education credits toward the required CLE minimum, up to 12 credits, including 2 ethics, for the first year they are subject to the CLE requirement after leaving the bench.
 	(c)  New lawyers who have been admitted less than 1 full educational year as of the June 30th deadline. Such members shall be subject to the New Lawyer Program requirement, as set forth in SCR 3.640.
 	(d)  Members who are at least 75 years of age or at least 50 year members, including members who will become 75 years of age and those who become 50 year members within the educational year.
 	(e)  Members who have been transferred to disabled inactive status pursuant to SCR 3.030.
(2)  Upon application to the Commission, the following members may be exempted from the mandatory CLE requirement:
 	(a)  Non-practice exemption: Members who do not practice law, as defined in SCR 3.020, within the Commonwealth and agree to refrain from such practice until the Commission approves an application for removal of the exemption.
 		(i)  Non-practice exemptions shall not be effective retroactively unless the applicant certifies that he or she has not practiced law, as defined in SCR 3.020, within the Commonwealth, for all time periods covered by such exemption.
 		(ii)  Practice of law as defined in SCR 3.020, within the Commonwealth, during the effective period of this exemption shall constitute the unauthorized practice of law. Information known by the Commission regarding the practice of law during any period for which a member has certified non-practice status is not confidential as provided by SCR 3.695 and shall be provided along with the member's continuing legal education transcript by the Director for CLE to the Office of Bar Counsel and the Inquiry Commission in writing.
 		(iii)  Any member who has been classified as Senior Retired Inactive status pursuant to SCR 3.030(4), and so holds a non-practice exemption from the mandatory minimum annual CLE requirement as set forth in this Rule, may donate legal services through a duly organized legal aid program offering pro bono representation, or a local bar association legal pro bono program or initiative.
 		(iv)  A member seeking removal of a non-practice exemption shall be required to file a written application with the Commission, addressed to the Director for CLE. Required as an attachment to the application shall be certification for each educational year during which he or she was exempt, either: (1) proof of completion of sufficient continuing legal education credits to meet the minimum annual continuing legal education requirement; or (2) proof that he or she was compliant with the mandatory CLE requirement of another jurisdiction. In no case shall a member be required to certify completion of more than 12 credits, including 2 ethics credits, as a condition of removal of the exemption. Timely certification shall include only continuing legal education credits earned during the current educational year and 2 prior educational years. This Rule in no way affects the member's responsibility to complete the current year minimum annual education requirement by June 30th. The member shall be notified in writing of the commission's action on the application for the removal of the exemption.
 		(v)  Application for removal of a non-practice exemption may not be made within 30 days of the granting of the exemption.
 	(b)  Hardship exemption: Members who practice law within the Commonwealth, but demonstrate that meeting the mandatory CLE requirement would work an undue hardship by reason of disability, sickness, or other clearly mitigating circumstances.
 	(c)  Military exemption: Any member who, for any portion of an educational year, was on active duty in the United States armed forces or whose spouse was on active duty in the United States armed forces for any portion of an educational year.
(3)  Every member seeking an exemption from the mandatory continuing legal education requirement shall submit an application on forms provided by the Association or shall make other such written request providing information necessary for determination by the Commission of circumstances warranting exemption.
(4)  Exemptions granted based on hardship or military service are considered temporary in nature unless specifically designated otherwise. In order to maintain an exemption based on a temporary hardship or military service, annual application is necessary. Failure to so certify will result in loss of the exempt status.
History
(Adopted October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.665 Procedure for accreditation of continuing legal education activities and obligations of sponsors, was deleted by order dated October 7, 2013, effective January 1, 2014.
Rule 3.666.  Exemptions and removal of exemptions. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Adopted June 29, 1984, effective July 1, 1984; amended effective June 25, 1985; amended effective October 29, 1985; amended July 1, 1987, effective January 1, 1988; amended December 16, 1988, effective January 1, 1989; amended August 6, 1990, effective September 15, 1990; amended October 1, 1991, effective November 15, 1991; amended July 8, 1992, effective August 1, 1992; amended July 20, 1993, effective September 1, 1993; amended effective July 1, 1995; amended effective March 1, 1998; amended October 18, 2005, effective January 1, 2006; amended November 13, 2006, effective January 1, 2007; amended January 18, 2012, effective March 1, 2012) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014. See now SCR 3.665.
Rule 3.667.  Extension of time requirements. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Adopted June 29, 1984, effective July 1, 1984; amended July 1, 1987, effective January 1, 1988; amended August 6, 1990, effective September 15, 1990; amended October 1, 1991, effective November 15, 1991; amended July 8, 1992, effective August 1, 1992; amended July 20, 1993, effective September 1, 1993; amended January 18, 2012, effective March 1, 2012) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014. See now SCR 3.670.
Rule 3.668.  Non-compliance, definition. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Adopted June 29, 1984, effective July 1, 1984; amended effective June 25, 1985; amended July 1, 1987, effective January 1, 1988; amended August 6, 1990, effective September 15, 1990; amended November 22, 1996, effective January 1, 1997; amended November 13, 2006, effective January 1, 2007; amended January 18, 2012, effective March 1, 2012) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014. See now SCR 3.675.
Rule 3.669.  Non-compliance: procedure and sanctions. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Adopted June 29, 1984, effective July 1, 1984; amended July 5, 1985, effective January 1, 1986; amended July 1, 1987, effective January 1, 1988; amended August 6, 1990, effective September 15, 1990; amended July 8, 1992, effective August 1, 1992; amended July 20, 1993, effective September 1, 1993; amended November 22, 1996, effective January 1, 1997; amended effective February 1, 2000; amended January 18, 2012, effective March 1, 2012) was deleted by Order of the Supreme Court of October 7, 2013, effective January 1, 2014. See now SCR 3.675.
Rule 3.670.  Extension of time requirements.
Text
(1)  The time requirements associated with completion of continuing legal education and certification thereof may be extended by the Commission in case of hardship or other good cause clearly warranting relief. Requests for time extensions shall be made to the Commission in writing. All requests for hardship time extensions must be, received by the Commission no later than the September 15 following the end of the educational year for which the time extension is sought. Requests must set forth all circumstances upon which the request is based, including supporting documentation.
(2)  A member who fails to complete the mandatory CLE requirements for any educational year, and who cannot show hardship or other good cause clearly warranting relief, may submit an application for a non-hardship extension of time. The application, which shall be made on KBA forms or by such other appropriate method approved by the Commission, must meet the following requirements:
 	(a)  Applications will not be deemed complete but will be accepted prior to earning and reporting the credits required to cure the deficiency if the application contains a detailed plan for completing the annual requirement. The detailed plan must contain specific information regarding the accredited program(s) that will be taken, including the date, delivery format, location, and sponsor of the program.
 	(b)  In any event, all required credits must be completed and reported, and the application must be received by the Director for CLE pursuant to the fee and filing schedule set forth in section (c) below.
 	(c)  Fee and filing schedule:
 		(i)  For complete applications received by August 15 following the end of the educational year for which the extension is sought, the application fee is $250.00.
 		(ii)  For complete applications received by September 15 following the end of the educational year for which the extension is sought, the application fee is $350.00.
 		(iii)  For complete applications received by October 15 following the end of the educational year for which the extension is sought, the application fee is $500.
 		(iv)  No applications for non-hardship time extensions will be accepted after October 15 following the end of the educational year for which the extension is sought.
 	(d)  The application must include the required application fee as set forth below: 
 		(i)  $250.00 for the first year for which a non-hardship time extension is sought; or 
 		(ii)  $350.00 for the second year for which a non-hardship time extension is  sought; or
 		(iii)  $500.00 for the third year and all years thereafter for which a non-hardship  time extension is sought. 
 		(iv)  If a member does not seek a non-hardship time extension for 3 consecutive  years, a subsequent non-hardship time extension thereafter sought will be considered  the first such application and the fee schedule will begin again at the $250.00 level. 
(3)  Failure to comply with extended time requirements granted by the  Commission pursuant to SCR 3.645 (1) or (2), including both completion of continuing  legal education activities and certification thereof, shall subject the member to the  sanctions of SCR 3.675: Suspension  for Non-Compliance. 
History
(Adopted October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

NOTES TO DECISIONS

 	1. 	Failure to File for Extension.
 	2. 	Ineligibility for Extension.
1. Failure to File for Extension.
Where the attorney failed to complete two (2) ethics credits as was required under SCR 3.661(2), and despite receiving notice of the shortfall, the attorney failed to make a timely application for an extension of time under SCR 3.667(1), the attorney failed to show cause as to why the attorney should not be suspended from the practice of law or otherwise sanctioned pursuant to SCR 3.669(4), and the attorney was publicly reprimanded, fined, and prohibited from obtaining a non-hardship time extension under SCR 3.667(2) for the following two (2) years. Kentucky Bar Ass'n v. Page, 2003 Ky. LEXIS 5 (Ky. 2003) (Decided under former SCR 3.667).
Attorney violated SCR 3.661(1) for not timely taking continuing legal education (CLE) courses that were accredited under SCR 3.665(1), by assuming that, since the CLE courses were accredited in the state where he primarily practiced, they were also accredited in Kentucky under SCR 3.665(1). Since the attorney took remedial steps when he discovered his error, even though his SCR 3.667 “non-hardship” extension request was late, and took accredited CLE courses in the current year, his sanction was mitigated to a $750 fine, application of the current year CLE credits to the prior year, and preclusion from taking a SCR 3.667 “non-hardship” CLE extension for the current year. Ky. Bar Ass'n v. Brown, 160 S.W.3d 350, 2005 Ky. LEXIS 140 (Ky. 2005) (Decided under former SCR 3.667). 
2. Ineligibility for Extension.
When an attorney attending the New Lawyer Skills Program returned from lunch 30 minutes late because he had gone to a luncheon at the request of his employer, the Chief Justice of the Kentucky Supreme Court, the court imposed a minimum penalty based on the infraction's de minimus nature and the extenuating circumstances, fining the attorney $300 and ordering him to remedy the deficiency by attending the portion of the program that he had missed. Also, the attorney would not be eligible for a non-hardship extension of time pursuant to SCR 3.667(2) for the educational years June 30, 2006, and June 30, 2007. Ky. Bar Ass'n v. Nemes, 198 S.W.3d 600, 2006 Ky. LEXIS 226 (Ky. 2006) (Decided under former SCR 3.667).
Rule 3.675.  Non-compliance: procedure and sanctions.
Text
(1)  As soon as practicable after August 20th of each year, the Commission shall notify a member in writing of existing delinquencies of record. The writing may consist of a computer generated form setting forth said delinquency. If any statement incorrectly reflects the continuing legal education status of the member it shall be the duty of the member to promptly notify the Commission of any claimed discrepancy in the education statement.
(2)  If, by the first day of November immediately following, a member has neither certified completion by the June 30th immediately prior, of the minimum continuing legal education requirements nor applied for and satisfied the conditions of an extension under SCR 3.670 or exemption under SCR 3.665, the Commission shall certify the name of that member to the Board.
(3)  The Board shall cause to be sent to the member a notice of delinquency by certified mail, return receipt requested, at the member's bar roster address. Such notice shall require the attorney to show cause within 30 days from the date of the mailing why the attorney's license should not be suspended for failure to meet the mandatory minimum CLE requirements. Such response shall be in writing, sent to the attention of the Director for CLE, and shall be accompanied by costs in the amount of $50.00 payable to the Kentucky Bar Association. 
(4)  Unless good cause is shown by the return date of the notice, or within such additional time as may be allowed by the Board, the lawyer will be stricken from the membership roster as an active member of the KBA and will be suspended from the practice of law or will be otherwise sanctioned as deemed appropriate by the Board. A copy of the suspension notice shall be delivered to the member, the Clerk of the Kentucky Supreme Court, the Director of Membership, and to the Circuit Clerk of the district wherein the member resides for recording and indexing.
(5)  A member suspended under this Rule may apply for restoration to membership under the provisions of SCR 3.500. 
(6)  A member may appeal to the Supreme Court of Kentucky from such suspension within 30 days of the date the suspension notice is recorded in the membership records. Such appeal shall include an affidavit showing good cause why the suspension should be revoked.
History
(Adopted October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.675 Continuing legal education requirements for restoration or reinstatement to membership:procedures, was deleted by order dated October 7, 2013, effective January 1, 2014. See now SCR 3.685.
NOTES TO DECISIONS

 	1. 	Negligent Violation of Rule.
 	2. 	Time to Explain Delinquency or Request Extension.
 	3. 	Penalty.
 	4. 	Suspension.
1. Negligent Violation of Rule.
Where violation of this rule was not willful but negligent, and because the requirements of this rule are relatively unknown, the Supreme Court suspended the penalty imposed upon an attorney with a continuing legal education deficiency. Kentucky Bar Ass'n v. Towles, 786 S.W.2d 874, 1990 Ky. LEXIS 14 (Ky. 1990) (Decided under former SCR 3.668).
2. Time to Explain Delinquency or Request Extension.
The present language of subsection (1) of this rule, specifically the words “remains delinquent”, refers to a failure to complete the continuing legal education requirement by June 30 which has not been excused or satisfactorily explained by the following September 10; the interval between June 30 and September 10 does not imply an automatic extension but is merely a time during which attorneys may seek to explain an apparent delinquency or to apply for an extension of time. In re Burbank, 732 S.W.2d 877, 1987 Ky. LEXIS 221 (Ky. 1987) (Decided under former SCR 3.669).
3. Penalty.
Failure to maintain licensing requirements constitutes a serious charge for which suspension is an appropriate remedy for non-compliant members; however, attorney who did not show cause for his failure to comply with the minimum continuing legal education requirements of SCR 3.661 would not be suspended as long as he submitted a $2,500 penalty for non-compliance with the CLE program within 20 days of court's order; failure to do so would result in his suspension. Kentucky Bar Ass'n CLE Comm'n v. McIntyre, 937 S.W.2d 708, 1997 Ky. LEXIS 2 (Ky. 1997) (Decided under former SCR 3.669).
Fine of $3000 to reimburse Continuing Legal Education Commission was appropriate in light of attorney's lack of showing of good cause warranting relief and his pattern of violations involving CLE rules. Kentucky Bar Ass'n v. Clendenin, 941 S.W.2d 477, 1997 Ky. LEXIS 31 (Ky. 1997) (Decided under former SCR 3.669).
Defendant's failure to comply with continuing legal education requirements, absent a showing of cause, warranted the suspension of his license to practice law until such requirements were met. Kentucky Bar Ass'n v. Berkebile, 966 S.W.2d 959, 1998 Ky. LEXIS 51 (Ky. 1998) (Decided under former SCR 3.669).
Where the attorney failed to complete two (2) ethics credits as was required under SCR 3.661(2), and despite receiving notice of the shortfall, the attorney failed to make a timely application for an extension of time under SCR 3.667(1), the attorney failed to show cause as to why the attorney should not be suspended from the practice of law or otherwise sanctioned pursuant to SCR 3.669(4), and the attorney was publicly reprimanded, fined, and prohibited from obtaining a non-hardship time extension under 3.667(2) for the following two (2) years. Kentucky Bar Ass'n v. Page, 2003 Ky. LEXIS 5 (Ky. 2003) (Decided under former SCR 3.669).
Attorney who indicated, in response to an order to show cause regarding continuing legal education (CLE) requirement deficiencies, that he wished to withdraw or retire his license to practice law because he was an architect who never practiced law, had his license suspended. Ky. Bar Ass'n v. Greenwell, 183 S.W.3d 180, 2006 Ky. LEXIS 11 (Ky. 2006) (Decided under former SCR 3.669).
Because an attorney failed to provide the additional evidence that the attorney complied with the continuing legal education requirements of SCR 3.661, the attorney failed to show sufficient cause why the attorney should not be suspended from the practice of law pursuant to SCR 3.669(4). Ky. Bar Ass'n v. Staples, 184 S.W.3d 556, 2006 Ky. LEXIS 42 (Ky. 2006) (Decided under former SCR 3.669).
Lawyer's claims that he did not receive timely notice of his non-compliance with continuing legal education (CLE) requirements because of an unreported address change, that he did not realize the severity of the situation, and that he had recently obtained 13.25 CLE credits, failed to show cause for his non-compliance, and the lawyer was sanctioned. Ky. Bar Ass'n v. Fletcher, 213 S.W.3d 691, 2007 Ky. LEXIS 21 (Ky. 2007) (Decided under former SCR 3.669).
4. Suspension.
Lawyer was suspended because she failed to comply with CLE requirements, and did not explain her inability to comply with a previous order of the court giving her until a date certain to complete and report her CLE hours for the prior educational year; thus, there was good cause to suspend her according to SCR 3.669(4). Ky. Bar Ass'n v. Bock, 237 S.W.3d 539, 2007 Ky. LEXIS 211 (Ky. 2007) (Decided under former SCR 3.669).
Rule 3.680.  Appeal of commission actions.
Text
(1)  The Commission shall state the reason or reasons for any adverse Commission decision and shall notify the person or organization affected. 
(2)  Any person or organization may request in writing reconsideration of an  adverse decision within 15 days of the notice of the decision. The Commission shall  consider any pertinent material submitted and shall permit the aggrieved party the  opportunity to appear at a meeting of the Commission for oral presentation of  information to be considered.
(3)  Any person or organization may appeal to the Board from an adverse  decision of the Commission by filing a written notice in the Office of the Director within  30 days of the notice of the decision or of a refusal to reconsider a decision. The review  of the Board shall be limited to the record considered by the Commission. The entire  record, including a transcript of Commission proceedings, shall be submitted to the  Board, with costs born by the unsuccessful party. 
(4)  Any person or organization may appeal to the Supreme Court of Kentucky  from an adverse decision of the Board by filing a written petition, together with 10  copies, in the office of the Clerk of the Court, accompanied by a certificate of service on  the Director and a filing fee of $100.00, within 30 days of the notice of the decision. The  review of the Court shall be limited to the record considered by the Commission and the  Board. 
(5)  Commission certification of non-compliance filed with the Board pursuant to  SCR 3.640(9) or SCR 3.675 may not be appealed under Sections (3) and (4) of this  Rule. 
History
(Adopted October 7, 2013, effective January 1, 2014.)
Annotations

Compiler’s Notes.
Former SCR 3.680 Continuing legal education award, was deleted by order dated October 7, 2013, effective January 1, 2014.
Rule 3.685.  Continuing legal education requirements for restoration or reinstatement to membership: procedures.
Text
(1)  Except for those who voluntarily withdrew pursuant to SCR 3.480(1), every former member or member transferred to disability inactive status pursuant to SCR 3.030, seeking restoration or reinstatement to membership pursuant to Rules 3.500 or 3.510, shall be required to have completed the minimum annual continuing legal education requirement for each year during which he or she was not a member in good standing, including any year prior to disbarment, suspension or withdrawal under threat of disbarment or suspension, during which the minimum annual continuing legal education requirement was not fulfilled, including the educational year during which the application is filed. Completion of such credits shall be certified to the Commission as a condition precedent to reinstatement or restoration. In no case shall a member be required to complete more than 60 continuing legal education credits, including 10 ethics credits, as a condition precedent of restoration or reinstatement to membership.
(a)  Former members who voluntarily withdrew from membership pursuant to SCR 3.480(1) shall be required to show either:
(i)  compliance with the mandatory continuing legal education requirement of another jurisdiction for each year he or she was not a member in good standing, including the current educational year; or
(ii)  that he or she has completed the minimum annual continuing legal education requirement for each year he or she was not a member in good standing, including the current educational year. In no case shall a former member who voluntarily withdrew be required to complete more than 24 credits, including 4 ethics credits, as a condition precedent to restoration to membership.
(2)  The application or affidavit of compliance submitted for restoration or reinstatement shall include certification from the Director for CLE of completion of  continuing legal education activities as required by these Rules, or otherwise specified by the Commission or Court. Applicants or affiants shall request said certification from the Director for CLE in writing and shall submit with said written request a fee of $50.00 to cover the expense of the record search and certification. Applications or affidavits of compliance submitted for restoration or reinstatement which do not include the required certification of continuing legal education compliance, including verification of fee payment for the certification, shall be considered incomplete and shall not be processed.
(3)  The requirements for completion of continuing legal education as a condition to restoration or reinstatement as set forth above may only be satisfied with credits earned in the educational year during which the application is submitted and the preceding 5 educational years.
(4)  Approval of the application or provision of a certification for an affidavit of compliance shall satisfy the requirement of the applicant under SCR 3.645 for the educational year during which the application is filed.
(5)  If a new educational year begins after approval of the application or certification, but prior to Supreme Court entry of an Order of Reinstatement or Restoration, or Registrar's certification of the member's name to the active roster of membership, the new year minimum continuing legal education requirement must be completed and the application updated before the reinstatement or restoration can proceed to the Board of Governors or to the Court, unless the maximum credits set forth above in this Rule were completed at the time of the initial application or certification.
History
(Adopted October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.685 Annual publication of educational achievement, was deleted by order dated October 7, 2013, effective January 1, 2014.
NOTES TO DECISIONS
1. Reinstatement.
When an automatic suspension was dissolved, a lawyer was returned to pre-suspension status and could not be penalized for having to complete the current year's continuing legal education requirements before the due date imposed on other members of the bar. Ky. Bar Ass'n v. Barger, 98 S.W.3d 861, 2003 Ky. LEXIS 96 (Ky. 2003) (Decided under former SCR 3.675).
Rule 3.690.  Continuing Legal Education Award.
Text
(1)  Any member who completes a minimum of 60 credit hours approved by the Commission within a period of 3 or fewer educational years, is eligible for a Continuing Legal Education Award.
(2)  The Commission shall notify the member and issue the award. 
(3)  Approved awards are valid for 1 year, beginning on the first day of July of the year of award notification. 
(4)  The validity of an award may be renewed for an additional year following the initial award date, in which the member who holds the award completes a minimum of 20 approved credits. 
(5)  Failure to earn 20 credits in any educational year following the initial award date shall disqualify the member from further renewals of that award. The member may only become eligible for another award by earning 60 approved credit hours; in a period separate and distinct from the period for which a prior award was issued.
(6)  Each member who holds a valid, unexpired award shall receive a 25% discount from the normal registration fee for the Kentucky Bar Association Annual Convention. 
(7)  The Association may publish annually an announcement of the members who during the preceding educational year have earned the Continuing Legal Education Award. The announcement shall describe the basis of the award and shall set forth in alphabetical order the name of each recipient.
History
(Adopted October 7, 2013, effective January 1, 2014; amended January 13, 2020, effective March 1, 2020.)
Annotations

Compiler’s Notes.
Former SCR 3.690 Commission records confidential, was deleted by order dated October 7, 2013, effective January 1, 2014. See now SCR 3.695.
Rule 3.695.  Commission records confidential.
Text
The files and records of the Commission shall be deemed confidential and shall not be disclosed except in furtherance of the duties of the Commission, of the Board, upon request of the member affected, or as directed by the Supreme Court of Kentucky. This rule specifically excludes from confidentiality information provided by a member to the Commission as a part of a member's application for relief from the requirements of these rules.
History
(Adopted October 7, 2013, effective January 1, 2014; amended January 13, 2020, effective March 1, 2020.)
Rule 3.700.  Provisions relating to paralegals.
Text
Preliminary statement.  The availability of legal services to the public at a price it can afford is a goal to which the bar is committed, and one which finds support in Canons 2 and 8 of the Code of Professional Responsibility. The employment of paralegals furnishes a means by which lawyers may expand the public's opportunity for utilization of their services at a reduced cost.
For purposes of this rule, a paralegal is a person under the supervision and direction of a licensed lawyer, who may apply knowledge of law and legal procedures in rendering direct assistance to lawyers engaged in legal research; design, develop or plan modifications or new procedures, techniques, services, processes or applications; prepare or interpret legal documents and write detailed procedures for practicing in certain fields of law; select, compile and use technical information from such references as digests, encyclopedias or practice manuals; and analyze and follow procedural problems that involve independent decisions.
Purpose.  Rapid growth in the employment of paralegals increases the desirability and necessity of establishing guidelines for the utilization of paralegals by the legal community. This rule is not intended to stifle the proper development and expansion of paralegal services, but to provide guidance and ensure growth in accordance with the Code of Professional Responsibility, statutes, court rules and decisions, rules and regulations of administrative agencies, and opinions rendered by committees on professional ethics and unauthorized practice of law.
While the responsibility for compliance with standards of professional conduct rests with members of the bar, a paralegal should understand those standards. It is, therefore, incumbent upon the lawyer employing a paralegal to inform him of the restraints and responsibilities incident to the job and supervise the manner in which the work is completed. However, the paralegal does have an independent obligation to refrain from illegal conduct. Additionally, and notwithstanding the fact that the Code of Professional Responsibility is not binding upon lay persons, the very nature of a paralegal's employment imposes an obligation to refrain from conduct which would involve the lawyer in a violation of the Code.
Sub-rule 1.  A lawyer shall ensure that a paralegal in his employment does not engage in the unauthorized practice of law.
Sub-rule 2.   For purposes of this rule, the unauthorized practice of law shall not include any service rendered involving legal knowledge or legal advice, whether representation, counsel or advocacy, in or out of court, rendered in respect to the acts, duties, obligations, liabilities or business relations of the one requiring services where:
 	A.  The client understands that the paralegal is not a lawyer;
 	B.  The lawyer supervises the paralegal in the performance of his duties; and
 	C.  The lawyer remains fully responsible for such representation, including all actions taken or not taken in connection therewith by the paralegal to the same extent as if such representation had been furnished entirely by the lawyer and all such actions had been taken or not taken directly by the lawyer.
 	D.  The services rendered under this Rule shall not include appearing formally in any court or administrative tribunal except under Sub-rule 3 below, nor shall it include questioning of witnesses, parties or other persons appearing in any legal or administrative action including but not limited to depositions, trials, and hearings.
Sub-rule 3.  For purposes of this Rule 3.700, the unauthorized practice of law shall not include representation before any administrative tribunal of court where such service or representation is rendered pursuant to a court rule or decision which authorizes such practice by nonlawyers.
Sub-rule 4.  A lawyer shall instruct a paralegal employee to preserve the confidences and secrets of a client and shall exercise care that the paralegal does so.
Sub-rule 5.  A lawyer shall not form a partnership with a paralegal if any part of the partnership's activities consists of the practice of law, nor shall a lawyer share on a proportionate basis, legal fees with a paralegal.
Sub-rule 6.  The letterhead of a lawyer may include the name of a paralegal where the paralegal's status is clearly indicated: A lawyer may permit his name to be included in a paralegal's business card, provided that the paralegal's status is clearly indicated.
Sub-rule 7.  A lawyer shall require a paralegal, when dealing with a client, to disclose at the outset that he is not a lawyer. A lawyer shall also require such a disclosure when the paralegal is dealing with a court, administrative agency, attorney or the public, if there is any reason for their believing that the paralegal is a lawyer or is associated with a lawyer.
History
(Amended January 8, 1981, effective January 8, 1981; amended July 12, 1989, effective August 28, 1989.)
Annotations

Kentucky Bench & Bar.
Paralegal Code Adopted as Court Rule, Vol. 43, No. 4, October 1979, Ky. Bench & Bar 30.
McCord, Paralegals: Are You Missing a Good Opportunity?, Vol. 44, No. 2, April 1980, Ky. Bench & Bar 24.
Supreme Court of Kentucky Opinion on KBA E-266, Vol. 47, No. 3, July 1983, Ky. Bench & Bar 30.
O'Roark, Jr., What Your Office Support Staff and You Need to Know About Your Professional Responsibility for Nonlawyer Assistants, Vol. 57, No. 4, Fall 1993, Ky. Bench & Bar 40.
Underwood, Advisory Ethics Opinions, Vol. 59, No. 1, Winter 1995, Ky. Bench & Bar 50.
O’Roark, Is Your Paralegal a Certified Kentucky Paralegal? Why It Matters, Volume 75, No. 1, January 2011, Ky. Bench & Bar 24. 
Kentucky Law Journal.
Kentucky Law Survey, Whiteside, Taxation, 71 Ky. L.J. 479 (1982-83).
Cited:  Kentucky Bar Ass'n v. Legal Alternatives, Inc., 792 S.W.2d 368, 1990 Ky. LEXIS 58 (Ky. 1990).
NOTES TO DECISIONS
1. Bankruptcy Proceedings.
Paralegal who worked for the bankruptcy attorney representing the debtor improperly rendered legal advice and the attorney delegated too much authority to the paralegal when the debtors met exclusively with the paralegal from the initial meeting until the petition was prepared, and the paralegal appeared to be involved in the decision concerning whether or not the debtors should proceed under Chapter 7 or Chapter 13 of the United States Bankruptcy Code. In re Caise, 359 B.R. 152, 2006 Bankr. LEXIS 3769 (Bankr. E.D. Ky. 2006).
Rule 3.800.  Legal negligence arbitration.
Text
(1)  Purpose.  The purpose of this Rule 3.800 is to establish a procedure whereby claims of legal negligence in the amount of fifty thousand dollars ($50,000.00) or less arising from attorney and client relationships may be resolved by submission to binding arbitration.
(2)  Definitions. 
 	(A)  “Attorney” means an attorney-at-law who is a member in good standing of the Association, or an attorney admitted to practice pursuant to SCR 3.030 when the dispute arises from that representation.
 	(B)  “Association” means the Kentucky Bar Association.
 	(C)  “Director” means the Director of the Kentucky Bar Association.
 	(D)  “Dispute” shall mean any claim of legal negligence in the amount of fifty thousand dollars ($50,000.00) or less. This includes a matter that is the subject of a diversion pursuant to SCR 3.160(3), or a matter referred for negligence arbitration by the Court.
 	(E)  “Amount in Controversy” means the amount of direct loss claimed as a result of the claimed negligence of an attorney.
 	(F)  “Panel” means the arbitrator or arbitrators appointed to arbitrate a claim of legal negligence.
(3)  Scope of Authority. 
 	(A)  The Rules and Procedures herein shall be available to resolve any dispute as herein defined only when the amount in controversy exceeds the jurisdictional maximum specified in KRS 24A.230 and all parties to the dispute agree in writing to submit the claim of negligence to the arbitration procedures herein and further, agree in writing that they shall be fully bound by the decision and award of the Panel. 
 	(B)  These Rules shall not be used unless the parties to the dispute certify in writing that a good faith effort has been made by them to resolve the dispute. 
 	(C)  These Rules shall not be used if the dispute is the subject matter of a pending lawsuit, unless the parties follow the procedures of KRS 417.060(4).
 	(D)  Except as otherwise provided herein, the substantive law of the Commonwealth of Kentucky will apply to any dispute arbitrated under this plan.
(4)  Institution of Proceedings. 
 	(A)  Proceedings hereunder shall be begun by the filing of a petition with the Association. The signed petition shall state the origin and details of the dispute, the acts or omissions deemed to be negligent, and the amount claimed due as a result of the negligence alleged. The petitioner shall also sign an arbitration agreement. The petition and arbitration agreement shall be on forms provided by the Association. 
 	(B)  Upon the filing of the petition, the Director, shall determine whether it presents a dispute under these Rules. The decision of the Director on that matter shall be final. The Director shall have full power to require additional information from the petitioner as is deemed necessary. 
 	(C)  If the Director determines that the Association shall not accept jurisdiction, the petition shall be returned to the petitioner indicating why the Association has not accepted jurisdiction and will not arbitrate the matter.
 	(D)  If the Director determines that the Association shall accept jurisdiction, a copy of the petition and the arbitration agreement signed by the petitioner shall be forwarded to the other party to the dispute to sign and return to the Director with the answer to the petition. Twenty (20) days shall be allowed in which to answer unless additional time is requested. Upon receipt of the answer, the Director shall forward to the petitioner a signed copy of the arbitration agreement and the answer submitted by the other party to the dispute. 
 	(E)  If the other party to the dispute refuses to submit to arbitration, or fails to sign and return the arbitration agreement and answer within the time allowed, the Director shall so notify the petitioner, and the file of the Association shall be closed. 
 	(F)  If the dispute is referred to arbitration as referenced in 2(D) above, then sections 4(B) and (C) of this rule are not applicable. The attorney involved in the dispute shall be deemed the petitioner and shall file a petition with the Director. 
 	(G)  Upon the filing of a petition with the Association, any applicable statue [statute] of limitations is tolled until dismissal or final award is entered.
(5)  Arbitration Panel. 
 	(A)  Composition.
 		(i)  Where the amount in controversy is ten thousand dollars ($10,000.00) or less, the Panel shall consist of one (1) practicing attorney. 
 		(ii)  Where the amount in controversy exceeds ten thousand dollars ($10,000.00), but is not in excess of fifty thousand dollars ($50,000.00), the Panel shall consist of three (3) practicing attorneys. 
 		(iii)  The practicing attorneys referred to in paragraph (5)(A)(i) and (5)(A)(ii) above shall each:
 		 	(a)  be a member in good standing of the Association; 
 		 	(b)  be appointed for a particular dispute by the Director; 
 		 	(c)  if engaged in the private practice of law, maintain an office and carry on such practice within a reasonable proximity to the county in which the petitioner resides.
 		(iv)  Any attorney appointed by the Director may refuse to serve. Such refusal shall be by written notice to the Director within ten (10) days of the appointment.
 		(v)  The Director, in cases of a three-member Panel, shall designate one member of the Panel as Chair of the Panel.
 	(B)  Objections. Either party to the dispute may object for cause to any of the Panel members. Such objection shall be in writing and shall be made within twenty (20) days of written notification of the composition of the Panel. Failure to object within twenty (20) days shall constitute a waiver of any objection to the composition of the Panel.
Objections to Panel members shall be made to the Director and shall be determined in accordance with KRS 26A.015 et seq. The decision of the Director shall be final.
 	(C)  Compensation.  The Panel shall not be compensated for its services. Reasonable transportation costs may be reimbursed.
 	(D)  Vacancies. If any arbitrator should be unable to act, the Director shall declare the office vacant and, if the matter has already been heard by the Panel, it shall not be reheard if the remaining members concur in the Award. If the sole member of the Panel is unable to act or the remaining members of the Panel do not concur in the Award, a new member shall be selected and the matter will be reheard. If the Panel has not yet heard the matter a new arbitration Panel member shall be selected in accordance with these Rules.
 	(E)  Communication Between the Parties and Panel Members. There shall be no ex parte communication between the parties and the Panel upon the subject matter of the arbitration other than at arbitration proceedings, or in documents filed with the Association as part of the proceedings. This limitation does not apply to administrative communications between the Panel and the parties regarding the scheduling of the hearing.
(6)  Hearings. 
 	(A)  Location. Hearings shall be held in a county that reasonably limits the travel required by the parties to attend the hearing.
 	(B)  Notice. The Chair of the Panel shall fix the time and cause written notice of time and place to be served upon all parties to the dispute by Certified Mail not fewer than ten (10) days prior to the time set for the hearing. Such notice of hearing shall also inform the parties of their right to be represented by an attorney and their right to present evidence in support of their respective positions.
 	(C)  Stenographic Record. 
 		(i)  Any party may have a hearing before a Panel reported by a Certified Shorthand Reporter at the expense of the requesting party by written notice presented to the Panel Chair at least seven (7) days prior to the date of the hearing. Any other party to the arbitration shall be entitled to acquire, at their own expense, a copy of the reporter's transcript of the testimony by arrangements made directly with the reporter.
 		(ii)  In the event the Panel determines it appropriate or necessary to record the hearing, it may be recorded by digital or video means with costs being assessed as the Panel deems just. A party to the dispute, at its own expense, may request a copy of the record so recorded.
 	(D)  Production of Records and Subpoenas.
 		(i)  The parties to a dispute have the obligation to provide all documents needed for the Panel to resolve the questions presented for resolution. The discovery provisions of the Kentucky Rules of Civil Procedure are not strictly applicable. When a party fails to provide documents determined necessary by the Panel, the Panel may accept the negative factual inferences created by the failure to provide the requested documents.
 		(ii)  When the Panel determines the provisions of KRS 417.110 should be utilized, it may request permission in writing from the Director for the authority to issue a subpoena for the documents specified in its request.
 	(E)  Oath of Panel Members. The Panel shall take a written oath to be filed with the Director to decide the dispute submitted to them according to the law and evidence and the equity of the case to the best of their judgment without favor, affection or prejudice.
 	(F)  Conduct of Hearings.
 		(i)  The testimony of all witnesses shall be given under oath. The Panel Chair shall administer oaths to witnesses.
 		(ii)  The Panel Chair shall preside at the hearing and shall be the judge of the relevancy and materiality of the evidence offered, shall rule on questions of procedure, and shall exercise all powers relating to the conduct of the hearing. Strict compliance with the rules of evidence shall not be required. 
 		(iii)  In cases involving a three (3) member Panel, if at the time set for any hearing all three members of the Panel are not available to participate, the hearing shall be postponed, or, with consent of the parties shall proceed with the hearing with one (1) member of the Panel chosen by the parties as the sole arbitrator. 
 		(iv)  If any party to an arbitration who has been duly notified fails to appear at a scheduled hearing, the Panel may proceed with the hearing and determine the dispute upon the evidence produced. 
 		(v)  The Panel Chair may adjourn the hearing from time to time as necessary. Upon request of a party to the arbitration for good cause, the Panel Chair may postpone the hearing from time to time. 
 		(vi)  No briefs or legal memorandum shall be submitted by the parties unless specifically requested by the Panel or a majority thereof.
(7)  The Award. 
 	(A)  Rendition and Form.
 		(i)  The Panel shall render its award within thirty (30) days after the close of the hearing. The Award shall be made by a majority of the Panel.
 		(ii)  The original Award shall be in writing and shall be signed by the member(s) of the Panel concurring therein. The Award shall include a determination of all questions submitted to the Panel, the decision of which shall be necessary to resolve the dispute. Copies of the Award shall have the same legal force and effect as the original.
 		(iii)  While it is not required that the Award be in any particular form, it should, in general, consist of a preliminary statement reciting the jurisdictional facts, i.e., that a hearing was held upon notice pursuant to a written agreement to arbitrate, the parties were given an opportunity to testify and cross-examine, etc., a brief statement of the dispute, findings, conclusions, and the amount, if any, to be paid or reimbursed. The Panel shall avoid reciting information in the text of the Award that is privileged unless the parties specifically waive any privilege.
 		(iv)  An Award may also be entered by consent of all parties to the dispute.
 		(v)  The Award signed by the member(s) of the Panel shall be provided to the Director, who shall cause it to be mailed to the parties by Certified Mail.
 	(B)  Correction of Errors. If, upon receiving the Award, a party determines it contains significant factual or accounting errors or omissions, the party may bring this information to the attention of the Director within fifteen (15) days from the-receipt of the Award. The Director will present the information to the other party and to the Panel for consideration along with the comments from the other party to the dispute. If the Panel determines that modification of the Award is appropriate, the Panel will issue a modified Award reflecting any changes made and will provide the modified Award to the Director for service on the parties as indicated above. This procedure is not intended to provide a party the opportunity to submit new evidence or to reargue the merits of the dispute.
 	(C)  Effect and Enforcement. The provisions of KRS 417.180 and of the arbitration agreement of the parties shall govern and determine the effect and enforcement of the Award. The law of the Commonwealth of Kentucky will govern the award of interest of any judgment.
(8)  Records.  With the exception of the Award itself all records, documents, files, proceedings and hearings pertaining to arbitration of any dispute under these Rules shall not be open to the public or to any person not involved in the dispute with the exception of disputes referred to arbitration as stated in section 2(D) above. In that circumstance, a copy of the Award may be provided to the referring activity or agency.
(9)  Death or Incompetence of a Party.  In the event of the death or incompetence of a party to the arbitration proceedings before the hearing has been concluded, the proceedings shall be abated without prejudice to either party to seek such relief as may be proper. In the event of death or incompetence of a party after the close of the hearing, but prior to issuance of the Award, the decision rendered shall be binding upon the heirs, administrators, or executors of the deceased and on the estate or guardian of the incompetent.
(10)  No Charge for Arbitration Services.  No charge or fee shall be required of any party requesting or making use of the arbitration services provided by these Rules.
(11)  Indemnity Provision.  By agreeing to the procedures authorized herein, the parties further agree to indemnify and hold harmless the Association, its employees and the Panel concerning any action arising out of the procedures set forth by this rule and for any and all conduct of the Panel in the exercise of the procedures herein.
History
(Adopted June 29, 1984, effective July 1, 1984; amended July 5, 1985, effective January 1, 1986; amended July 14, 1988, effective January 1, 1989; amended November 22, 1996, effective January 1, 1997; amended October 18, 2005, effective January 1, 2006; amended December 12, 2007, effective February 1, 2008.)
Annotations

Kentucky Bench & Bar.
Francis, SCR 3.815 — Settling Lawyer Disputes, Vol. 57, No. 4, Fall 1993, Ky. Bench & Bar 43.
Rule 3.810.  Legal fee arbitration.
Text
(1)  Purpose.  The purpose of this Rule 3.810 is to establish a procedure whereby fee disputes arising from attorney and client relationships may be resolved by submission to binding arbitration.
(2)  Definitions. 
 	(A)  “Attorney” means an attorney-at-law who is a member in good standing of the Kentucky Bar Association, or an attorney admitted to practice pursuant to SCR 3.030 when the dispute arises from that representation. 
 	(B)  “Association” means the Kentucky Bar Association. 
 	(C)  “Director” means the Director of the Kentucky Bar Association. 
 	(D)  “Dispute” means a disagreement between an attorney and a client relative to the fee due the attorney for particular legal services rendered, or a disagreement between attorneys concerning the amount of the fees due each attorney for particular legal services rendered. This includes a matter that is the subject of a diversion pursuant to SCR 3.160(3), or a matter referred for fee arbitration by the Inquiry Commission or Court.
 	(E)  “Amount in controversy” means the difference between the sum of money an attorney proposes to charge for legal services and the sum of money the client offers to pay for such services, or the total amount of the fee to be divided between attorneys. 
 	(F)  “Panel” means the arbitrator or arbitrators appointed to arbitrate the dispute.
(3)  Scope of Authority. 
 	(A)  The Rules and Procedures herein set forth shall be available to resolve any dispute when the amount in controversy exceeds the jurisdictional maximum specified in KRS 24A.230 and all parties to the dispute agree in writing to submit the dispute to these Rules and further agree in writing that they shall be fully bound by the decision and Award of the Panel. 
 	(B)  These Rules shall not be used unless the parties to the dispute certify in writing that a good faith effort has been made by them to resolve the dispute. 
 	(C)  These Rules shall not be used if the dispute is the subject matter of a pending lawsuit, unless the parties follow the procedures of KRS 417.060(4).
(4)  Institution of Proceedings. 
 	(A)  Proceedings hereunder shall be begun by the filing of a petition with the Association. The signed petition shall state the origin and details of the dispute, the nature and degree of legal services rendered, and the amount claimed due as a result of the dispute alleged. The petitioner shall also sign an arbitration agreement. The petition and arbitration agreement shall be on forms provided by the Association. 
 	(B)  Upon the filing of the petition, the Director shall determine whether it presents a dispute under these Rules. The decision of the Director on that matter shall be final. The Director shall have full power to require additional information from the petitioner as is deemed necessary to determine whether the Association shall accept jurisdiction of the dispute under these Rules.
 	(C)  If the Director determines that the Association shall not accept jurisdiction of a fee dispute, the petition shall be returned to the petitioner indicating why the Association has not accepted jurisdiction of the matter. 
 	(D)  If the Director determines that the Association shall accept jurisdiction, a copy of the petition and the arbitration agreement signed by the petitioner shall be forwarded to the other party to the dispute to sign and return to the Director with the answer to the petition. Twenty (20) days shall be allowed in which to answer, unless additional time is requested. Upon receipt of the answer, the Director shall forward to the petitioner a signed copy of the arbitration agreement and of the answer submitted by the other party to the dispute.
 	(E)  If the other party to the dispute refuses to submit the fee dispute to arbitration, or fails to sign and return the arbitration agreement and answer within the time allowed, the Director shall so notify the petitioner and the file of the Association shall be closed. 
 	(F)  If the dispute is referred to arbitration as referenced in 2(D) above, then sections 4(B) and (C) of this rule are not applicable. The attorney involved in the dispute shall be deemed the petitioner and shall file a petition with the Director. 
 	(G)  Upon the filing of a petition with the Association, any applicable statute of limitations is tolled until dismissal or a final award is entered.
(5)  Arbitration Panel. 
 	(A)  Composition.
 		(i)  Where the amount in controversy is ten thousand dollars ($10,000.00) or less, the Panel shall consist of one (1) person who shall be a practicing Attorney. 
 		(ii)  Where the amount in controversy exceeds ten thousand dollars ($10,000.00), the Panel shall consist of three (3) persons, two (2) of whom shall be practicing Attorneys and the third (3rd) member shall be a non-lawyer. 
 		(iii)  The practicing Attorney(s) referred to in paragraph (5)(A)(i) and (5)(A)(ii) above, shall each:
 		 	(a)  be a member in good standing of the Association; 
 		 	(b)  be appointed for a particular dispute by the Director; and 
 		 	(c)  if engaged in the private practice of law shall maintain an office and carry on such practice within a reasonable proximity to the county in which the petitioner in the dispute resides.
 		(iv)  Any attorney appointed by the Director may refuse to serve. Such refusal shall be by written notice to the Director within ten (10) days of the appointment. 
 		(v)  The non-lawyer referred to in paragraph (5)(A)(ii) shall be selected by the senior presiding judge or Chief Circuit Judge of the county where the attorney involved in the fee dispute maintains a principal office for the practice of law. If the dispute is between two attorneys, the selection of the non-lawyer member of the Panel shall be made by the senior presiding judge or Chief Circuit Judge of the county where the attorney petitioning for arbitration maintains a principal office for the practice of law. 
 		(vi)  In cases of a three-member Panel, the Director shall designate one member of the Panel as Chair of the Panel.
 	(B)  Objections. Either party to a fee dispute may object for cause to any of the Panel members. Such objection shall be in writing and shall be made within twenty (20) days of written notification of the composition of the Panel. Failure to object within twenty (20) days shall constitute a waiver of any objection to the composition of the Panel.
 Objections to Panel members shall be made to the Director and shall be determined in accordance with KRS 26A.015 et seq. The decision of the Director shall be final.
 	(C)  Compensation.  The Panel shall not be compensated for its services. Reasonable transportation expenses may be reimbursed.
 	(D)  Vacancies.  If any arbitrator should be unable to act, the Director shall declare the office vacant and, if the matter has already been heard by the Panel, it shall not be reheard if the remaining members concur in the Award. If the sole member of the Panel is unable to act or the remaining members of the Panel do not concur in the Award, a new member shall be selected and the matter will be reheard. If the Panel has not yet heard the matter a new arbitration Panel member shall be selected in accordance with these Rules.
 	(E)  Communication Between the Parties and Panel Members. There shall be no ex parte communication between the parties and the Panel upon the subject matter of the arbitration other than at arbitration proceedings, or in documents filed with the Association as part of the proceedings. This limitation does not apply to administrative communications between the Panel and the parties regarding the scheduling of the hearing.
(6)  Hearings. 
 	(A)  Location. Hearings shall be held in a county that reasonably limits the travel required by the parties to attend the hearing.
 	(B)  Notice. The Chair of the Panel shall fix the time and place for the hearing and shall cause written notice of time and place to be served upon all parties to the dispute by Certified Mail not fewer than ten (10) days prior to the time set for the hearing. Such notice of hearing shall also inform the parties of their right to be represented by an attorney and their right to present evidence in support of their respective positions.
 	(C)  Stenographic Record. 
 		(i)  Any party may have a hearing before a Panel reported by a Certified Shorthand Reporter at the expense of the requesting party by written notice presented to the Panel Chair at least seven (7) days prior to the date of the hearing. Any other party to the arbitration shall be entitled to acquire at their own expense, a copy of the reporter's transcript of the testimony by arrangements made directly with the reporter. 
 		(ii)  In the event the Panel determines it appropriate or necessary to record the hearing, it may be recorded by digital or video means with costs being assessed as the Panel deems just. A party to the dispute, at its own expense, may request a copy of the record so recorded.
 	(D)  Production of Records and Subpoenas.
 		(i)  The parties to a dispute have the obligation to provide all documents needed for the Panel to resolve the questions presented for resolution. The discovery provisions of the Kentucky Rules of Civil Procedure are not strictly applicable. When a party fails to provide documents determined necessary by the Panel, the Panel may accept the negative factual inferences created by the failure to provide the requested documents. 
 		(ii)  When the Panel determines the provisions of KRS 417.110 should be utilized, it may request permission in writing from the Director for the authority to issue a subpoena for the documents specified in its request.
 	(E)  Oath of Panel Members. The Panel shall take a written oath to be filed with the Director to decide the dispute submitted to them according to the law and evidence and the equity of the case to the best of their judgment without favor, affection or prejudice. 
 	(F)  Conduct of Hearings.
 		(i)  The testimony of all witnesses shall be given under oath. The Panel Chair shall administer oaths to witnesses. 
 		(ii)  The Panel Chair shall preside at the hearing and shall be the judge of the relevancy and materiality of the evidence offered, shall rule on questions of procedure, and shall exercise all powers relating to the conduct of the hearing. Strict compliance with the rules of evidence shall not be required.
 		(iii)  In cases involving a three (3) member Panel, if at the time set for any hearing all three members of the panel are not available to participate, the hearing shall be postponed, or, with consent of the parties shall proceed with the hearing with one (1) member of the panel chosen by the parties as the sole arbitrator. 
 		(iv)  If any party to an arbitration who has been duly notified fails to appear at a scheduled hearing, the Panel may proceed with the hearing and determine the dispute upon the evidence produced. 
 		(v)  The Panel Chair may adjourn the hearing from time to time as necessary. Upon request of a party to the arbitration for good cause, the Panel Chair may postpone the hearing from time to time. 
 		(vi)  No briefs or legal memorandum shall be submitted by the parties unless specifically requested by the Panel or a majority thereof.
(7)  The Award. 
 	(A)  Rendition and Form.
 		(i)  The Panel shall render its Award within thirty (30) days after the close of the hearing. The Award of the Panel shall be made by a majority of the Panel. 
 		(ii)  The original Award shall be in writing and shall be signed by the member(s) of the Panel concurring therein. The Award shall include a determination of all questions submitted to the Panel, the decision of which shall be necessary to resolve the controversy. Copies of the Award shall have the same legal force and effect as the original. 
 		(iii)  While it is not required that the Award be in any particular form, it should, in general, consist of a preliminary statement reciting the jurisdictional facts, i.e., that a hearing was held upon notice pursuant to a written agreement to arbitrate, the parties were given an opportunity to testify and cross-examine, etc., a brief statement of the dispute, findings, conclusions, and the amount to be paid or reimbursed. The Panel shall avoid reciting information in the text of the Award that is privileged unless the parties specifically waive any privilege.
 		(iv)  An Award may also be entered by consent of all parties to the dispute.
 		(v)  The award signed by the member(s) of the Panel shall be provided to the Director, who shall cause it to be mailed to the parties by Certified Mail.
 	(B)  Correction of Errors. If, upon receiving the Award, a party determines it contains significant factual or accounting errors or omissions, the party may bring this information to the attention of the Director within fifteen (15) days from the receipt of the Award. The Director will present the information to the other party and to the Panel for consideration along with any comments by the other party to the dispute. If the Panel determines that modification of the Award is appropriate, the Panel will issue a modified Award reflecting any changes made and will provide the modified Award to the Director for service on the parties as indicated above. This procedure is not intended to provide a party the opportunity to submit new evidence or to reargue the merits of the dispute.
 	(C)  Effect and Enforcement. The provisions of KRS 417.180 and of the arbitration agreement of the parties shall govern and determine the effect and enforcement of the Award. The law of the Commonwealth of Kentucky will govern the Award of interest on any judgment.
(8)  Records. With the exception of the Award itself all records, documents, files, proceedings and hearings pertaining to arbitration of any fee dispute under these Rules shall not be open to the public or to any person not involved in the dispute with the exception of disputes referred to arbitration as stated in section 2(D) above. In that circumstance, a copy of the Award may be provided to the referring activity or agency.
(9)  Death or Incompetence of a Party. In the event of the death or incompetence of a party to the arbitration proceedings before the hearing has been concluded, the proceedings shall be abated without prejudice to either party to seek such relief as may be proper. In the event of death or incompetence of a party after the close of the hearing but prior to issuance of the Award, the decision rendered shall be binding upon the heirs, administrators, or executors of the deceased and on the estate or guardian of the incompetent.
(10)  Arbitration of Fee Disputes Between and Among Attorneys. 
 	(A)  The Association may accept jurisdiction of any fee dispute between or among attorneys when such a dispute has been submitted to the Association in accordance with these Rules. 
 	(B)  These Rules shall be applied by the Association in the resolution of fee disputes between and among attorneys except that in rendering its Award the Panel shall determine whether the fee in dispute should be divided and if so, in what proportions it should be divided between or among the parties to the arbitration. 
 	(C)  Service of a copy of such Award on the attorneys shall conclusively limit all claim and interest of the participating attorneys in the disputed fee in accordance with the division of the fee, if any, set forth in the Award.
(11)  No charge for Arbitration Service. No charge or fee shall be required of any party requesting or making use of the fee arbitration services provided by these Rules.
(12)  Indemnity Provision. By agreeing to the procedures authorized herein, the parties further agree to indemnify and hold harmless the Association, its employees and the Panel concerning any action arising out of the procedures set forth by this rule and for any and all conduct of the Panel in the exercise of the procedures herein.
History
(Adopted June 29, 1984, effective July 1, 1984; amended July 5, 1985, effective January 1, 1986; amended July 1, 1987, effective January 1, 1988; amended July 14, 1988, effective January 1, 1989; amended November 22, 1996, effective January 1, 1997; amended October 18, 2005, corrected October 26, 2005, effective January 1, 2006; amended December 12, 2007, effective February 1, 2008; amended eff. Jan. 1, 2018.)
Annotations

Kentucky Bench & Bar.
Francis, SCR 3.815 — Settling Lawyer Disputes, Vol. 57, No. 4, Fall 1993, Ky. Bench & Bar 43.
Rule 3.815.  Mediation and arbitration.
Text
(1)  Purpose.  The purpose of this Rule 3.815 is to establish a procedure whereby disputes arising among attorneys from their professional and economic relationships may be resolved by submission to mediation, binding arbitration, or nonbinding arbitration.
(2)  Definitions. 
 	(A)  “Attorney” means an attorney-at-law who is a member in good standing of the Association.
 	(B)  “Association” means the Kentucky Bar Association.
 	(C)  “Director” means the Director of the Kentucky Bar Association.
 	(D)  “Vice-President” means the Vice-President of the Kentucky Bar Association.
 	(E)  “Controversy” means a dispute or disagreement between attorneys relative to questions of representation of clients, questions arising when law firms or other legal associations between attorneys are dissolved or otherwise terminated, or other economic disputes between attorneys.
 	(F)  “Panel” means the arbitrator or arbitrators appointed or designated to assist in resolving the controversy as hereinafter provided.
(3)  Scope of Authority. 
 	(A)  The Rules and Procedures herein set forth shall be available to settle or resolve any controversy as herein defined only when all parties to the controversy agree and bind themselves in writing to submit such controversy to the arbitration or mediation procedures herein set forth and further, agree in writing that they shall be fully bound by the decision and award of the arbitrator(s).
 	(B)  The provisions of these Rules shall not be used unless the parties to the dispute certify in writing that a good faith effort has been made by them to resolve the dispute and has failed.
 	(C)  The provisions of these Rules shall not be used if the dispute proposed to be submitted is the subject matter of a pending lawsuit, unless the parties follow the procedures of KRS 417.060.
(4)  Institution of Proceedings. 
 	(A)  Proceedings hereunder shall be begun by completing three copies of a petition. The petition must be signed by one of the parties to the dispute. The petition shall state the origin and details of the dispute, acts or omissions deemed to be in controversy, and the relief desired from the mediation or arbitration. Upon the filing of the petition, the petitioner shall also sign three copies of an arbitration or mediation agreement, as applicable. The petition and agreement shall be on forms provided by the Association and when completed shall be filed in the office of the Association.
 	(B)  Upon the filing of the petition, the Director of the Association shall forward a copy of the petition to the Vice-President. The Vice-President, upon receipt of the petition, shall determine whether the plan and this rule apply, and the Vice President's decision on that matter shall be final. The Vice-President shall have full power to require additional information from the petition in all disputes wherein additional information is deemed desirable or necessary.
 	(C)  If the Vice-President determines that the Association shall not accept jurisdiction of a controversy, the petition shall be returned to the Director, or other designated employee of the Association with a brief explanation as to why jurisdiction has been refused. The Director shall then notify the petitioner that the Association has not accepted jurisdiction and will not arbitrate or mediate the controversy and shall advise the petitioner why the Association has not accepted jurisdiction of the matter.
 	(D)  If the Vice-President determines that the Association shall accept jurisdiction, the Vice-President shall notify the Director and shall return the petition to the Director or other designated employee of the Association. The Director shall then forward to respondent a copy of the petition and three copies of the agreement signed by the petitioner, and he or she shall require the respondent to sign and return to the Director two copies of the agreement and three copies of the respondent's answer to the petition. The letter to the respondent shall state that respondent has twenty days in which to answer and return the two signed agreements, and that if respondent's answer is not received within twenty days, the Association will construe such failure to answer as constituting a refusal to submit to arbitration or mediation. Upon receipt of the respondent's answer, the Director shall forthwith forward to the petitioner one signed copy of the agreement and one copy of the respondent's answer.
 	(E)  If the respondent's refusal to submit the controversy to arbitration or mediation, or failure within twenty days following receipt of the documents described in (4)(D) to sign and return the agreement, the Director shall so notify the petitioner and the file of the Association shall be closed.
(5)  Arbitration panel. 
 	(A)  Composition. 
 		(i)  Where the matter is to be mediated, the mediator shall consist of one person who shall be a practicing Attorney.
 		(ii)  Where the matter is to be arbitrated, the arbitration panel shall consist of one practicing Attorney, if the amount in controversy is $2,500.00 or less, or if it exceeds $2,500.00, the panel shall consist of three persons, all of whom shall be practicing Attorneys.
 		(iii)  The practicing Attorney(s) referred to in paragraph (5)(A)(i) and (5)(A)(ii) above, shall each:
 		 	(a)  be a member in good standing of the Association;
 		 	(b)  be appointed or designated for a particular controversy by the Vice-President;
 		 	(c)  if a panel member or sole arbitrator is engaged in the private practice of law shall maintain or carry on a private law practice in an office more than fifty (50) miles from the county seat of the county where the attorneys who are parties to the controversy maintain their principal offices for the practice of law.
 		(iv)  Any attorney appointed or designated by the Vice-President may refuse to serve. Such refusal shall be by written notice to the Director within ten (10) days of the appointment.
 		(v)  The Vice-President, in cases of a three-member panel, shall designate one member of the panel as Chairperson of the panel.
 	(B)  Objections. 
 		(i)  Either party to a controversy may object for cause to any of the panel members. Such objection shall be in writing and shall be made within twenty (20) days of written notification of the names of the panel members. Failure to object within twenty (20) days shall constitute a waiver of any objection to the composition of the panel. The following shall constitute grounds for objection for cause to a proposed panel member serving:
 		 	(a)  If the member is associated in any business or profession with or related in any way to any of the parties or their attorneys;
 		 	(b)  If the member has a personal or financial interest or any bias or prejudice regarding any of the parties or the nature of the controversy;
 		 	(c)  If the member has pending any business transactions or controversy as a party with any party to the controversy or their attorney or has then pending any business transactions or controversies as an attorney with any party to the controversy or any attorney for a party, and there is such a conflict that it would render the arbitrator incapable of fairly exercising independent judgment.
 		(ii)  Objections to panel members shall be made to the Chair of the Panel and shall be ruled upon by the Chair of the panel whose decision shall be final. Each side may have one peremptory strike.
 	(C)  Compensation.  
Members of the panel shall not be paid or compensated for their services.
 	(D)  Vacancies.  
If any arbitrator or mediator should resign, die, withdraw, refuse to act or be disqualified or unable to act, the Vice-President shall declare the office vacant and, if the matter has already been heard, shall be reheard, unless the parties otherwise agree. In the absence of such agreement, a new arbitration panel shall be selected in accordance with these Rules.
 	(E)  Communication Between the Parties and Panel Members. 
There shall be no communication between the parties and the members of the arbitration or mediation panel upon the subject matter of the arbitration or mediation other than at arbitration or mediation proceedings. Copies of any written communication between members of the panel and any party, or any attorney for any parties or between parties or their attorneys and the panel shall be furnished contemporaneously to each participant in the proceeding and filed with the Director.
(6)  Hearings. 
 	(A)  The mediation shall be held in the county where the attorneys involved in the controversy maintain their principal offices for the practice of law, or in the event the dispute is between two or more attorneys, the hearings shall be held in the county where the attorney petitioning for arbitration maintains that attorney's principal office for the practice of law.
 	(B)  Arbitration hearings shall be held and conducted as follows:
 		(i)  Notice:  The Chair of the panel shall fix the time and place for the hearing and shall cause written notice of time and place to be served upon all parties to the dispute by Certified Mail not less than ten (10) days prior to the time set for the hearing. Such notice of hearing shall also inform the parties of their right to be represented by an attorney and their right to present evidence in support of their respective positions.
 		(ii)  Stenographic Record:  Any party may have a hearing before a panel reported by a Certified Shorthand Reporter at their expense by written request presented to the Director at least four (4) days prior to the date of the hearing. In such event, any other party to the arbitration or mediation shall be entitled to acquire, at their own expense, a copy of the reporter's transcript of the testimony by arrangements made directly with the reporter. When no party to the arbitration or mediation requests that the hearing be reported, and the panel or sole arbitrator deems it necessary to have the hearing reported, the panel or sole arbitrator may record the proceedings or employ a Certified Shorthand Reporter for such purpose if authorized to do so by the Director. Costs of making a record will be assessed by the panel or sole arbitrator as a part of the award. Prior to assessment of such costs, the Association will pay same upon notice to the Director.
 		(iii)  Subpoenas:  The provisions of KRS 417.110 shall apply to proceedings under these Rules.
 		(iv)  Oath of Panel Members:  Panel members shall take a written oath to be filed with the Director to decide the controversies submitted to them according to the law and evidence and the equity of the case to the best of their judgment without favor, affection or prejudice.
 		(v)  Conduct of Hearings: 
 		 	(a)  The testimony of all witnesses shall be given under oath. When so requested, the member of the panel presiding at the hearing may administer oaths to witnesses.
 		 	(b)  The panel Chair, or sole arbitrator, shall preside at the hearing. The member of the panel who is presiding shall be the judge of the relevancy and materiality of the evidence offered and shall rule on questions of procedure and shall exercise all powers relating to the conduct of the hearing. However, strict conformity to rules of evidence shall not be required.
 		 	(c)  In cases involving a three (3) member panel, if at the time set for any hearing all three members of the panel are not present, the hearing shall be postponed, or, with consent of the parties to proceed with the hearing with one (1) member of the panel chosen by the parties as the sole arbitrator. In no event shall a hearing be conducted by or proceed with two (2) members of the panel acting as arbitrators.
 		 	(d)  If any party to an arbitration or mediation who has been duly notified fails to appear at a scheduled hearing, the panel may proceed with the hearing and determine the controversy upon the evidence produced, notwithstanding such failure to appear.
 		 	(e)  The panel Chair, or if the hearing is conducted by a sole arbitrator, then the latter, may adjourn the hearing from time to time as necessary. Upon request of a party to the arbitration for good cause, or upon their own determination, the panel Chair or sole arbitrator may postpone the hearing from time to time.
 		 	(f)  No briefs or legal memorandum shall be submitted by the parties unless specifically requested by the panel or a majority thereof.
(7)  The Award. 
 	(A)  If the mediator is able to mediate the controversy successfully and the parties are able to reach agreement, that agreement shall be reduced to a written agreement and executed by the parties. The agreement shall consist of a preliminary statement reciting the jurisdictional facts, the nature of the controversy, and the specific agreement reached. The agreement will be thereafter enforceable and have the same force and effect as a judgment in a court of law in the Commonwealth of Kentucky.
 	(B)  Arbitration Award Rendition and Form. 
 		(i)  The panel shall render its Award within fifteen (15) days after the close of the hearing or final hearing if more than one has been held. The Award of the panel shall be made by a majority of the panel when heard by three (3) members, or by the sole arbitrator.
 		(ii)  The original and four (4) copies of the award shall be in writing and shall be signed by the members of the panel concurring therein unless the hearing shall have been conducted by a sole arbitrator, in which event the original and copies of the Award shall be signed only by the sole arbitrator. The Award shall include a determination of all questions submitted to the panel, the decision of which shall be necessary to resolve the controversy.
 		(iii)  While it is not required that the award be in any particular form, it should, in general, consist of a preliminary statement reciting the jurisdictional facts, i.e., that a hearing was held upon notice pursuant to a written agreement to arbitrate, the parties were given an opportunity to testify and cross-examine, etc., a brief statement of the dispute, findings, conclusions, and the amount to be paid or reimbursed. The panel shall avoid reciting information in the text of the award that is privileged unless the client specifically waives any privilege.
 		(iv)  An Award may also be entered by consent of all parties to the dispute.
 	(C)  Effect and Enforcement.  The provisions of KRS 417.180 and of the arbitration agreement of the parties shall govern and determine the effect and enforcement of the award. The law of the Commonwealth of Kentucky will govern the award of interest on any judgment.
 	(D)  If the parties selected non-binding arbitration, they may agree to have the award be binding and enterable as a judgment.
(8)  Confidentiality.  By agreeing to participate in the proceedings authorized by this rule, the parties agree to hold in confidence the award, all records, documents, files, proceedings and other matters pertaining to the procedures authorized herein, and such records shall not be opened to the public or to any person not involved in the dispute.
(9)  Death or Incompetence of a Party.  In the event of the death or incompetence of a party to the arbitration proceedings, during the course of arbitration but prior to the rendering of a decision, the proceedings shall be abated without prejudice to either party to proceed in a Court of proper jurisdiction to seek such relief as may be proper. In the event of death or incompetence of a party after the close of the proceedings but prior to a decision, the decision rendered shall be binding upon the heirs, administrators, or executors of the deceased and on the estate or guardian of the incompetent.
(10)  Indemnity Provision.  By agreeing to the procedures authorized herein, the parties further agree to indemnify and hold harmless the hearing officer, arbitrator, mediator or presiding officer or panel concerning any action arising out of the procedures set forth by this rule and for any and all conduct of the hearing officer, arbitrator, mediator or presiding officer or panel presiding over the procedures herein.
(11)  Costs. 
 	(A)  Costs shall be allowed to the prevailing party unless otherwise directed by the mediator/sole arbitrator/panel. In the event of a partial award in favor of a party, or of an award in which neither party prevails entirely against the other, costs of the proceeding may be apportioned and shall be borne as directed by the mediator/sole arbitrator/panel.
 	(B)  A party to a mediation/arbitration procedure entitled to recover costs shall prepare and serve promptly upon the party liable for costs a bill itemizing the costs incurred in the mediation/arbitration proceeding, including fees incident to summoning witnesses, transmittal of documents to the parties and the mediator/sole arbitrator/panel, the cost of depositions used in lieu of live testimony at any hearing, if permitted by the mediator/sole arbitrator/panel, the costs associated with the location of the hearing, if any, except that no costs for the location will be assessed for any hearing conducted on the premises of the Kentucky Bar Center, travel, lodging and meal expenses of the mediator/sole arbitrator/panel, and fees for extraordinary services, if specifically awarded by the mediator/sole arbitrator/panel. If a stenographic record of the hearing has been ordered by the mediator/sole arbitrator/panel pursuant to paragraph (6)(B)(ii), and the costs billed to or paid by the Association, the mediator/sole arbitrator/panel shall assess the costs in accordance with this rule. Any party to the mediation/arbitration who requests a stenographic or other record pursuant to paragraph (6)(B)(ii) shall bear the cost of that record.
 	(C)  Prohibited recovery:  Notwithsanding the provisions of paragraph (B) above, no award of costs shall be made to any party for attorney's fees incurred in the mediation/arbitration, nor shall any recovery be allowed to any party or witness for lost wages or other expenses incurred as a result of attendance at the hearing.
History
(Adopted July 20, 1993, effective September 1, 1993; amended November 22, 1996, effective January 1, 1997; amended effective March 1, 1998; amended October 18, 2005, effective January 1, 2006.)
Annotations

Kentucky Bench & Bar.
Francis, SCR 3.815 — Settling Lawyer Disputes, Vol. 57, No. 4, Fall 1993, Ky. Bench & Bar 43.
Rule 3.820.  Clients' Security Fund.
Text
There shall be maintained a special fund for the purpose of providing indemnification to clients who may suffer pecuniary loss by reason of fraudulent or dishonest acts on the part of a member of the Kentucky Bar Association. The fund shall be named, held, administered and disbursed in accordance with the provisions hereinafter set forth.
 	(1)  Purpose and Scope. 
 		(a)  The purpose of the Clients' Security Fund is to promote public confidence in the administration of justice and the integrity of the legal profession by reimbursing losses caused by the dishonest conduct of lawyers admitted and licensed to practice law in the courts of this State occurring in the course or arising out of a lawyer-client relationship between the lawyer and the claimant.
 		(b)  Every lawyer has an obligation to the public to participate in the collective effort of the bar to reimburse persons who have lost money or property as a result of the dishonest conduct of another lawyer. Contribution to the Clients' Security Fund is an acceptable method of meeting this obligation.
 	(2)  Establishment. 
 		(a)  There is established the Clients' Security Fund to reimburse claimants for losses caused by dishonest conduct committed in this state by lawyers admitted to practice in this State.
 		(b)  There is established, under the supervision of the Supreme Court of Kentucky, the Clients' Security Fund Board of Trustees, which shall receive, hold, manage and disburse from the Fund such monies as may from time to time be allocated to the Fund.
 		(c)  These rules shall be effective for claims filed with the Trustees after October 20, 1971 and the Trustees shall not pay claims for losses incurred as a result of dishonest conduct committed prior thereto.
 	(3)  Funding. 
 		(a)  The Court shall provide for funding by the lawyers of the State in amounts adequate for the proper payment of claims and the costs of administering the Fund.
 		(b)  A lawyer's failure to pay any fee assessed shall be a cause for suspension from practice until payment has been made.
 		(c)  A lawyer whose dishonest conduct has resulted in reimbursement to a claimant shall make restitution to the Fund including interest and the expense incurred by the Fund in processing the claim. A lawyer's failure to make satisfactory arrangements for restitution shall be cause for suspension, disbarment, or denial of an application for reinstatement.
 	(4)  Funds. All monies or other assets of the Fund shall constitute a trust and shall be held in the name of the Fund, subject to the direction of the Trustees.
 	(5)  Composition and Officers of The Board. 
 		(a)  The Trustees shall consist of three lawyers and two nonlawyers appointed by the Board of Governors for initial terms as follows:
 		 	(1)  One lawyer for one year;
 		 	(2)  One nonlawyer for two years;
 		 	(3)  One lawyer for two years;
 		 	(4)  One nonlawyer for three years; and
 		 	(5)  One lawyer for three years.
Subsequent appointments shall be for a term of three years. The Board of Governors may limit the number of successive terms that Trustees may serve.
 		(b)  Trustees shall serve without compensation but shall be reimbursed for their actual and necessary expenses incurred in the discharge of their duties.
 		(c)  Vacancies shall be filled by appointment by the Board for any unexpired terms.
 		(d)  The Board shall select a chairperson and such other officers as they deem appropriate.
 	(6)  Board Meetings. 
 		(a)  The Trustees shall meet as frequently as necessary to conduct the business of the Fund and to timely process claims.
 		(b)  The Chairperson shall call a meeting at any reasonable time or upon the request of at least two Trustees.
 		(c)  A quorum for any meeting of the Board shall be three Trustees.
 		(d)  A record of meetings shall be taken and maintained.
 	(7)  Duties and Responsibilities of The Trustees. The Trustees shall have the following duties and responsibilities:
 		(a)  to receive, evaluate, determine and pay claims;
 		(b)  to promulgate rules of procedure not inconsistent with these Rules, subject to approval by the Board of Governors;
 		(c)  to prudently invest such portions of the funds as may not be needed currently to pay losses;
 		(d)  to provide a full report at least annually to the Court and to make other reports as necessary;
 		(e)  to publicize its activities to the public and the bar;
 		(f)  to retain and compensate consultants, auditors, actuaries, agents, legal counsel, special commissioners appointed under SCR 3.395, and other persons as necessary;
 		(g)  to prosecute for restitution to which the Fund is entitled;
 		(h)  to engage in studies and programs for client protection and prevention of dishonest conduct by lawyers; and
 		(i)  to perform all other acts necessary or proper for the fulfillment of the purposes and effective administration of the Fund;
 	(8)  Conflict of Interest. 
 		(a)  A Trustee who has or has had a lawyer-client relationship or a financial relationship with a claimant or lawyer who is the subject of a claim shall not participate in the investigation or adjudication of a claim involving that claimant or lawyer.
 		(b)  A Trustee with a past or present relationship, other than as provided in section A, with a claimant or the lawyer whose alleged conduct is the subject of the claim, shall disclose such relationship to the panel and, if the panel deems appropriate, that Trustee shall not participate in any proceeding relating to such claim.
 	(9)  Immunity. The Trustees, employees and agents of the panel shall be absolutely immune from civil liability for all acts in the course of their official duties. Absolute immunity shall also extend to claimants and lawyers who assist claimant for all communications to the Fund.
 	(10)  Eligible Claims. 
 		(a)  The loss must be caused by the dishonest conduct of the lawyer and shall have arisen out of or in the course of a lawyer-client relationship between the lawyer and the claimant. 
 		(b)  The claim shall have been filed no later than two years after the claimant knew or should have known of the dishonest conduct of the lawyer. 
 		(c)  As used in these Rules, “dishonest conduct” means
 		 	(1)  Wrongful acts committed by a lawyer in the nature of theft or embezzlement of money or the wrongful taking or conversion of money, property or other things of value, or
 		 	(2)  Refusal to refund unearned fees received in advance where the lawyer performed no services or such an insignificant portion of the services that the refusal to refund the unearned fees constitutes a wrongful taking or conversion of money.
 		(d)  Except as provided by section (e) of this Rule, the following losses shall not be reimbursable:
 		 	(1)  Losses incurred as a result of any negligent act of malpractice;
 		 	(2)  Losses incurred by spouses, children, parents, grandparents, siblings, partners, associates and employees of lawyer(s) causing the losses; 
 		 	(3)  Losses covered by any bond, surety agreement, or insurance contract to the extent covered thereby, including any loss to which any bonding agent, surety or insurer is subrogated, to the extent of that subrogated interest; 
 		 	(4)  Losses incurred by any financial institution which are recoverable under a “banker's blanket bond” or similar commonly available insurance or surety contract; 
 		 	(5)  Losses incurred by any business entity controlled by the lawyer, any person or entity described in section (d)(1), (2), or (3) hereof; 
 		 	(6)  Losses incurred by any governmental entity or agency.
 		(e)  In cases of extreme hardship or special and unusual circumstances, the panel of Trustees may, in its discretion, recognize a claim which would otherwise be excluded under these Rules.
 		(f)  In cases where it appears that there would be unjust enrichment, or the claimant unreasonably or knowingly contributed to the loss, the panel of Trustees may in its discretion, deny the claim.
 	(11)  Procedures and Responsibilities for Claimants. 
 		(a)  The Trustees shall prepare and approve a form for claiming reimbursement.
 		(b)  The form shall include at least the following information provided by the claimant under penalty of perjury:
 		 	(1)  the name and address of claimant, home and business telephone, occupation and employer;
 		 	(2)  the name, address and telephone number of the lawyer alleged to have dishonestly taken the claimant's money or property, and any family or business relationship of the claimant to the lawyer;
 		 	(3)  the legal or other fiduciary services the lawyer was to perform for the claimant;
 		 	(4)  the amount paid to the lawyer;
 		 	(5)  the copy of any written agreement pertaining to the claim;
 		 	(6)  the form of the claimant's loss involved (e.g. money, securities or other property);
 		 	(7)  the amount of loss and the date when the loss occurred;
 		 	(8)  the date when the claimant discovered the loss, and how the claimant discovered the loss;
 		 	(9)  the lawyer's dishonest conduct and the names and addresses of any persons who have knowledge of the loss;
 		 	(10)  the name of the person, if any, to whom the loss has been reported (e.g. prosecuting attorney, police, disciplinary agency, or other person or entity) and a copy of any complaint and description of any action that was taken;
 		 	(11)  the source, if any, from which the loss can be reimbursed including any insurance, fidelity or surety agreement;
 		 	(12)  the description of any steps taken to recover the loss directly from the lawyer, or any other source.
 		 	(13)  the circumstances under which the claimant has been or will be, reimbursed for any part of the claim (including the amount received, or to be received, and the source); along with a statement that the claimant agrees to notify the Board of any reimbursements the claimant receives during the pendency of the claim;
 		 	(14)  the existence of facts believed to be important to the Fund's consideration of the claim;
 		 	(15)  the manner in which the claimant learned about the Fund;
 		 	(16)  the name, address and telephone number of the claimant's present lawyer;
 		 	(17)  the claimant's agreement to cooperate with the Board in reference to the claim or as required by SCR 3.820(16), in reference to civil actions which may be brought in the name of the Board pursuant to a subrogation and assignment clause which shall also be contained within the claim.
 		 	(18)  the name and address of any other State Fund to which the claimant has applied or intends to apply for reimbursement, together with a copy of the application.
 		 	(19)  a statement that the client agrees to the publication of appropriate information about the nature of the claim and the amount of reimbursement if reimbursement is made.
 		(c)  The claimant shall have the responsibility to complete the claim form and provide satisfactory evidence of a reimbursable loss.
 		(d)  The claim shall be filed with the Trustees in the manner and place designated in the rules governing claims with the Fund.
 	(12)  Processing Claims. 
 		(a)  Whenever it appears that a claim is not eligible for reimbursement pursuant to SCR 3.820(10), the claimant shall be advised of the reasons why the claim may not be eligible for reimbursement, and that unless additional facts to support eligibility are submitted to the Fund, the claim file shall be closed.
 		(b)  A copy of an order disciplining a lawyer for the same dishonest act or conduct alleged in a claim, or a final judgment imposing civil or criminal liability therefor, may be considered by the Trustees as evidence that the lawyer committed such dishonest act or conduct.
 		(c)  The lawyer disciplinary agency shall be promptly notified of the claim and requested to furnish a report of its investigation on the matter to the Trustees. The lawyer disciplinary agency shall allow the Fund's representative access to its records during an investigation of a claim. The Trustees shall evaluate whether the investigation is complete and determine whether the Trustees should conduct additional investigation or await the pendency of any disciplinary investigation or proceeding involving the same act or conduct that is alleged in the claim.
 		(d)  The Trustees may conduct their own investigation when it seems it appropriate.
 		(e)  A copy of the claim shall be served upon the lawyer, or the lawyer's representative. The lawyer or representative shall have 20 days in which to respond.
 		(f)  The Trustees may request that testimony be presented to complete the record. Upon request, the claimant or lawyer, or their representative, will be given an opportunity to be heard.
 		(g)  A determination by the Trustees of dishonest conduct for purposes of adjudicating a claim shall not constitute a finding of dishonest conduct for purposes of professional discipline.
 		(h)  When the record is complete, the claim shall be determined on the basis of all available evidence, and notice shall be given to the claimant and the lawyer of the Board's determination and the reasons therefor. The approval or denial of a claim shall require the affirmative votes of at least three trustees.
 		(i)  Any proceeding upon a claim need not be conducted according to technical rules relating to evidence, procedure and witnesses. Any relevant evidence shall be admitted if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in court proceedings. The claimant shall have the duty to supply relevant evidence to support the claim.
 		(j)  The Trustees shall determine the order and manner of payment and pay all approved claims, but unless the Trustees direct otherwise, no claim should be approved during the pendency of a disciplinary proceeding involving the same act or conduct that is alleged in the claim.
 		(k)  Both the claimant and the lawyer shall be advised of the status of the Trustees' consideration of the claim and shall be informed of the final determination.
 		(l)    The claimant or respondent lawyer may request reconsideration within 30 days of the denial or determination of the amount of a claim. The request shall plainly state the reasons for such reconsideration. The Trustees shall grant or deny this request within 30 days after the request is filed with the KBA administrator. If the claimant fails to make a request or the request is denied, the decision of the Board is final.
 	(13)  Payment of Reimbursement. 
 		(a)  The Board of Governors, with the approval of the Supreme Court, may from time to time fix a maximum amount on reimbursement that is payable by the Fund.
 		(b)  Claimants shall be reimbursed for losses in amounts to be determined by the Trustees. No claim shall be paid for consequential damages flowing from the wrongful act of a practicing attorney. Claims shall be limited to actual pecuniary amounts retained, embezzled, stolen, or otherwise taken from or withheld from the claimant by the practicing attorney.
 		(c)  Payment of reimbursement shall be made in such amounts and at such times as the Trustees deem appropriate and may be paid in lump sum or installment amounts.
 		(d)  If a claimant is a minor or an incompetent, the reimbursement may be paid to any person or entity for the benefit of the claimant.
 	(14)  Reimbursement from Fund is a Matter of Grace. No person shall have the legal right to reimbursement from the Fund whether as claimant, third-party beneficiary, or otherwise.
 	(15)  Restitution and Subrogation. 
 		(a)  A lawyer whose dishonest conduct results in reimbursement to a claimant shall be liable to the Fund for restitution; and the Trustees may bring such action as it deems advisable to enforce such obligation.
 		(b)  As a condition of reimbursement, a claimant shall be required to provide the Fund with a pro tanto transfer of the claimant's rights against the lawyer, the lawyer's legal representative, estate or assigns; and of the claimant's rights against any third party or entity who may be liable for the claimant's loss.
 		(c)  Upon commencement of an action by the Clients' Security Fund as subrogee or assignee of a claim, it shall advise the claimant, who may then join in such action to recover the claimant's unreimbursed losses.
 		(d)  In the event that the claimant commences an action to recover unreimbursed losses against the lawyer or another entity who may be liable for the claimant's loss, the claimant shall be required to notify the Trustees of such action.
 		(e)  The claimant shall be required to agree to cooperate in all efforts that the Trustees undertake to achieve restitution for the Fund.
 	(16)  Judicial Relief. 
 		(a)  The Trustees may make application to the appropriate court for relief to protect the interests of claimants or the Fund where:
 		 	(1)  the assets of client appear to be in danger of misappropriation or loss, or to secure the claimant's or Fund's rights to restitution or subrogation; or
 		 	(2)  the disciplinary agency has failed to exercise jurisdiction.
 		(b)  A court's jurisdiction in such proceedings shall include the authority to appoint and compensate custodial receivers to conserve the assets and practices of missing, incapacitated and deceased lawyers.
 	(17)  Confidentiality. 
 		(a)  Claims, proceedings and reports involving claims for reimbursement are confidential until the Trustees authorize reimbursement to the claimant, except as provided below. After payment of the reimbursement, the Trustees may publicize the nature of the claim, the amount of reimbursement, and the name of the lawyer. The name and the address of the claimant shall not be publicized by the Trustees unless specific permission has been granted by the claimant.
 		(b)  This Rule shall not be construed to deny access to relevant information by professional discipline agencies or other law enforcement authorities as the Trustees shall authorize, or the release of statistical information which does not disclose the identity of the lawyer or the parties.
 	(18)  Compensation for Representing Claimants. No lawyer shall accept any payment for prosecuting a claim on behalf of a claimant.
History
(Adopted June 29, 1984, effective July 1, 1984; amended July 1, 1987, effective January 1, 1988; amended October 24, 1988, effective January 1, 1989; amended July 8, 1992, effective August 1, 1992; amended September 22, 1995, effective November 1, 1995; amended December 12, 2007, effective February 1, 2008; amended eff. Jan. 1, 2018; amended January 13, 2020, effective March 1, 2020.)
Annotations

Kentucky Law Journal.
Marsh, “Bonded & Insured?”: The Future of Mandatory Insurance Coverage and Disclosure Rules for Kentucky Attorneys, 92 Ky. L.J. 793 (2003).
NOTES TO DECISIONS
1. Restitution.
Attorney was permanently disbarred and ordered to pay restituion to the estate where, while serving as a court-appointed conservator, he misappropriated funds, double-charged the estate, and failed to file timely annual reports in violation of SCR 3.130-3.4, 3.130-8.1(d) and  3.130-8.3. Kentucky Bar Ass'n v. Cameron, 262 S.W.3d 643, 2008 Ky. LEXIS 205 (Ky. 2008).
Rule 3.830.  Kentucky IOLTA Fund.
Text
The Kentucky Bar Foundation, Inc., a nonprofit corporation, shall maintain a special fund for the purpose of depositing interest from Kentucky Bar Association members’ trust accounts, as hereinafter provided, and the name of the fund shall be the Kentucky IOLTA Fund (“IOLTA”).
Except as set forth in paragraph (14) of this rule, a lawyer or law firm shall create and maintain in a participating financial institution, as defined in paragraph (4) below, an interest-bearing trust account for clients’ funds which are nominal in amount or to be held for a short period of time so that they could not earn interest income for the client in excess of the costs incurred to secure such income (hereinafter sometimes referred to as an “IOLTA account”) in compliance with the following provisions:
 	(1)  No funds may be deposited in any IOLTA account when either the amount or the period of time that the funds are held would earn for the client interest above the costs that would otherwise be incurred to generate such interest.
 	(2)  No earnings from an IOLTA account shall be made available to a lawyer or law firm.
 	(3)  An IOLTA account shall be established with a participating financial institution (i) authorized by federal or state law to do business in Kentucky, and (ii) insured by the Federal Deposit Insurance Corporation or its equivalent. Funds in each IOLTA account shall be subject to withdrawal upon request and without delay and without risk to principal by reason of said withdrawal.
 	(4)  Participating financial institutions that maintain IOLTA accounts shall pay on the accounts the highest interest rate or dividend generally available from the institution to its non-IOLTA account customers when IOLTA accounts meet or exceed the same minimum balance or other account eligibility qualifications. In determining the highest interest rate or dividend generally available from the institution, participating financial institutions may consider factors, in addition to the IOLTA account balance, that are customarily considered by the institution when setting interest rates or dividends for its non-IOLTA customers. Such factors should not discriminate between IOLTA accounts and accounts of nonIOLTA customers. All interest earned net of fees or charges shall be remitted to IOLTA, which is designated in paragraph (16) of this rule to organize and administer the IOLTA program, and the depository participating institution shall submit reports thereon as set forth below.
 	(5)  A participating financial institution may satisfy the comparability requirements set forth in paragraph (4) above by electing one of the following options: (i) Pay an amount on funds that would otherwise qualify for the investment options equal to 70% of the federal funds targeted rate as of the first business day of the month or other IOLTA remitting period, which is deemed to be already net of allowable reasonable service charges or fees. The foregoing option of paying 70% of the federal funds targeted rate shall only apply when such rate is established in the range of 1.0% to 4.0% unless otherwise agreed to by IOLTA and the participating financial institution. (ii) Pay a yield rate specified by IOLTA, if IOLTA so chooses, which is agreed to by the participating financial institution. The rate would be deemed to be already net of allowable reasonable fees and would be in effect for and remain unchanged during a period of no more than twelve months from the inception of the agreement between the financial institution and IOLTA.
 	(6)  IOLTA accounts may be established as: (i) An interest-bearing checking account such as a negotiable order of withdrawal account; (ii) a checking account with an automated investment feature, such as an overnight and investment in repurchase agreements or money market funds invested solely in or fully collateralized by U.S. Government Securities, including U.S. Treasury obligations and obligations issued or guaranteed as to principal and interest by the United States or any agency or instrument thereof; (iii) a checking account paying preferred interest rates, such as money market or indexed rates; (iv) any other suitable interest-bearing deposit account offered by the institution to its non-IOLTA customers.
 	(7)  A daily financial institution repurchase agreement shall be fully collateralized by United States Government Securities and may be established only with an eligible institution that is “well capitalized” or “adequately capitalized” as those terms are defined by applicable federal statutes and regulations. An open-end money market fund shall be invested solely in United States Government Securities or repurchase agreements fully collateralized by United States Government Securities, shall hold itself out as a “money market fund” as that term is defined by federal statutes and regulations under the Investment Company Act of 1940 and, at the time of the investment, the money market fund shall have total assets of at least two hundred fifty million dollars ($250,000,000).
 		(A)  Nothing in this rule shall preclude a participating financial institution from paying a higher interest or dividend than described above or electing to waive any service charges or fees on IOLTA accounts.
 		(B)  Interest and dividends shall be calculated in accordance with the participating financial institution’s standard practice for non-IOLTA customers.
 		(C)  Allowable reasonable service charges or fees may be deducted from interest or dividends on an IOLTA account only at the rates and in accordance with the customary practices of the eligible institution for non-IOLTA customers. No fees or service charges other than allowable reasonable fees may be assessed against the accrued interest or dividends on an IOLTA account.
 		(D)  Any IOLTA account which has or may have the net effect of costing IOLTA more in fees than earned in interest over a period of any time, may, at the discretion of IOLTA, be exempted from and removed from the IOLTA program. Exemption of an IOLTA account from the IOLTA program revokes the permission to use IOLTA’s tax identification number for that account. Exemption of such account from the IOLTA program shall not relieve the lawyer and/or law firm from the obligation to maintain the property of client funds separately, as required above, in a trust account and also will not relieve the lawyer of the annual IOLTA certification.
 	(8)  Lawyers or law firms depositing client funds in an IOLTA account established pursuant to this rule shall, on forms approved by IOLTA, direct the depository institution:
 		(A)  to remit all interest or dividends, net of reasonable service charges or fees, if any, on the average monthly balance in the account, or as otherwise computed in accordance with the institution’s standard accounting practice, at least quarterly, solely to IOLTA. The depository institution may remit the interest or dividends on all of its IOLTA accounts in a lump sum; however, the depository institution must provide, for each individual IOLTA account, the information to the lawyer or law firm and to IOLTA required by subparagraphs (8)(B) and (8)(C) of this rule;
 		(B)  to transmit with each remittance to IOLTA a statement showing the name of the lawyer or law firm for whom the remittance is sent, the rate of interest applied, average daily balance, service charges, if any, and such other information as is reasonably required by IOLTA;
 		(C)  to transmit to the depositing lawyer or law firm a periodic account statement for the IOLTA account reflecting the amount of interest paid to IOLTA, the rate of interest applied, the average account balance for the period for which the interest was earned, and such other information as is reasonably required by IOLTA; and
 		(D)  to waive any reasonable service charge that exceeds the interest earned on any IOLTA account during a reporting period (“excess charge”).
 	(9)  The IOLTA program will issue refunds when interest has been remitted in error, whether the error is the bank’s or the lawyer’s. Requests for refunds must be submitted in writing by the bank, the lawyer, or the law firm on a timely basis, accompanied by documentation that confirms the amount of interest paid to the IOLTA program. As needed for auditing purposes, the IOLTA program may request additional documentation to support the request. The refund will be remitted to the appropriate financial institution for transmittal at the lawyer’s direction after appropriate accounting and reporting. In no event will the refund exceed the amount of interest actually received by the IOLTA program.
 	(10)  All interest transmitted to IOLTA shall be held, invested and distributed periodically in accordance with a plan of distribution which shall be prepared by IOLTA and approved at least annually by the Supreme Court of Kentucky, for the following purposes:
 		(A)  to pay or provide for all costs, expenses and fees associated with the administration of the IOLTA program;
 		(B)  to establish appropriate reserves;
 		(C)  to assist or help establish approved legal services and pro bono programs;
 		(D)  for such other law-related programs for the benefit of the public as are specifically approved by the Supreme Court from time to time.
 	(11)  The information contained in the statements forwarded to IOLTA under paragraph (8)(B) of this rule shall remain confidential, and the provisions of any other Supreme Court Rules providing for confidentiality are not hereby abrogated; therefore, IOLTA shall not release any information contained in any such statement other than as a compilation of data from such statements, except as directed in writing by the Supreme Court.
 	(12)  IOLTA shall have full authority to and shall, from time to time, prepare and submit to the Supreme Court for approval, forms, procedures, instructions and guidelines necessary and appropriate to implement the provisions set forth in this rule and, after approval thereof by the Court, shall promulgate same.
 	(13)  On or before September 1 of each year, every lawyer admitted to practice in Kentucky shall certify to IOLTA, in such form as IOLTA shall provide (“IOLTA Certification Form”), that the member is in compliance with, or is exempt from, the provisions of this rule. The IOLTA Certification Form shall include the participating financial institution, account numbers, name of law firm or lawyer accounts and such other information as IOLTA shall require. If the lawyer is exempt from the IOLTA program, the lawyer must still submit an IOLTA Certification Form annually to certify to IOLTA that the lawyer is exempt from the provisions in this rule. Each lawyer shall keep and maintain records supporting the information submitted in the IOLTA Certification Form. The lawyer shall maintain these records for a period of three years from the end of the period for which the IOLTA Certification Form is filed, and these records shall be submitted to IOLTA upon written request.
 	(14)  The lawyer is exempt from this rule if:
 		(A)  not engaged in the private practice of law;
 		(B)  does not have a trust account in a financial institution within the Commonwealth of Kentucky;
 		(C)  serving full time as a judge, attorney general, public defender, U.S. attorney, commonwealth attorney, county attorney, on duty with the armed services or employed by a local, state or federal government, and is not otherwise engaged in the private practice of law;
 		(D)  is a corporate counsel or teacher of law and is not otherwise engaged in the private practice of law;
 		(E)  has been exempted by an order of general or special application of this Court which is cited in the certification;
 		(F)  compliance with Rule 3.830 would work an undue hardship on the lawyer or would be extremely impractical, based on the geographic distance between the lawyer’s principal office and the closest participating financial institution, or on other compelling and necessary factors; or
 		(G)  does not manage or handle client trust funds.
 	(15)  The determination of whether a client’s funds are nominal or short-term so that they could not earn income in excess of costs shall rest in the sound judgment of the lawyer or law firm. No lawyer shall be charged with an ethical impropriety or other breach of professional conduct based on the good faith exercise of such judgment.
 	(16)  IOLTA is hereby designated as the entity to organize and administer the program established by this rule in accordance with the following provisions:
 		(A)  The determination of whether or not a financial institution is a participating institution as defined in paragraph (4) above, and whether it is meeting the requirements of this rule shall be made by IOLTA. IOLTA shall maintain a list of participating financial institutions, and shall provide a copy of the list to any Kentucky lawyer upon request.
 		(B)  Lawyers may only maintain IOLTA accounts in participating financial institutions. Participating financial institutions are those that voluntarily offer IOLTA accounts and comply with the requirements of this rule. If a financial institution becomes non-participatory, the lawyer or law firm must move its IOLTA account to a participating financial institution as described in paragraph (4) above, upon ninety (90) days written notice by IOLTA, and recertify to IOLTA the transfer.
 	(17)  lf the IOLTA Certification Form is timely filed, indicating compliance, there will be no acknowledgment. Should an IOLTA Certification Form not be filed by a lawyer or if filed, fail to evidence compliance, IOLTA shall contact the lawyer and attempt to resolve the non-compliance administratively.
 	(18)  Lawyers licensed in Kentucky must notify IOLTA in writing within thirty (30) days of any change in IOLTA status, including the opening or closing of any IOLTA accounts, except as provided in paragraph (16)(B) above.
 	(19)  For the purpose of administering the funds deposited in the Kentucky IOLTA Fund, the Kentucky Bar Foundation is authorized to create a separate Board of Trustees to administer this fund, which shall consist of ten (10) members of the Association. One (1) member will be from each of the seven (7) Supreme Court Districts of the Commonwealth. The remaining three (3) members will be the Chief Justice of the Supreme Court of Kentucky, the President of the Kentucky Bar Association and the Chair of the Kentucky Bar Foundation, or a member of the Association appointed by each of such persons. These three (3) persons will serve year to year at the pleasure of the appointing person.
 		(A)  Members of the Board of Trustees from the Supreme Court Districts shall be appointed by the Board of Governors of the Kentucky Bar Association and approved by the Supreme Court. Appointments shall be made for a three-year term. Members may be reappointed, but no member shall serve more than two (2) successive three-year terms. Each member shall serve until a successor is appointed and qualified. Vacancies occurring through death, disability, inability, or disqualification to serve, or by resignation, shall be filled for the remainder of the vacant term in the same manner as the initial appointments are made by the Court. The members of the Board of Trustees of the Kentucky IOLTA Fund shall serve without compensation, but shall be paid their reasonable and necessary expenses incurred in the performance of their duties. The staff support for the Board of Trustees shall be paid by IOLTA.
 		(B)  The IOLTA Board of Trustees (the “Trustees”) shall have general supervisory authority over the administration of the IOLTA program, subject to the continuing jurisdiction of the Supreme Court.
 		(C)  The Trustees shall receive the net earnings from IOLTA accounts established in accordance with this rule and shall make appropriate temporary investments of IOLTA program funds pending disbursement of such funds.
 		(D)  The Trustees shall, by grants, appropriations and other appropriate measures, make disbursements from the IOLTA program funds, including current and accumulated net earnings, in accordance with the plan of distribution approved by the Supreme Court on at least an annual basis.
 		(E)  The Trustees shall maintain proper records of all IOLTA program receipts and disbursements, which records shall be audited or reviewed annually by a certified public accountant approved by the Supreme Court.
 		(F)  The Trustees shall be indemnified by IOLTA against any liability or expense arising directly or indirectly out of the good faith performance of their duties.
 		(G)  The Trustees shall present an annual administrative budget request to the Board of Governors for their approval, after which the budget shall be forwarded to the Supreme Court for approval. Staff for the operation of IOLTA shall be under the supervision and responsible to the Executive Director of the Bar Association.
 		(H)  The Trustees shall monitor attorney compliance with the provisions of this rule and will report to the Supreme Court those attorneys not in compliance.
 		(I)  In the event the IOLTA program or its administration by IOLTA is terminated, all assets of the IOLTA program, including any program funds then on hand, shall be transferred in accordance with the Order of the Supreme Court terminating the IOLTA program or its administration by IOLTA; provided, such transfer shall be to an entity which will not violate the requirements IOLTA must observe regarding transfer of its assets in order to retain its tax-exempt status under the Internal Revenue Code of 1986, as amended, or similar future provisions of law.
 	(20)  If the Kentucky IOLTA Fund receives residual funds as provided in Civil Rule 23.05(6), it shall deposit those funds into the Civil Rule 23 Account, an interest-bearing account maintained in a banking institution within the Commonwealth of Kentucky. Those funds are to be timely disbursed, in their totality, to the four Kentucky Civil Legal Aid Organizations in accordance with the current poverty formula established by the Legal Services Corporation in Washington, D.C. The Kentucky IOLTA Fund shall report to the Kentucky Supreme Court annually, on the first business day of September, regarding the status of the Civil Rule 23 Account, including all receipts and disbursements during the preceding year.
 	(21)  (A)  If a lawyer does not know the identity or the location of the owner of funds held in the lawyer's IOLTA account, or the lawyer discovers that the owner of the funds is deceased, the lawyer must make reasonable efforts to identify and locate the owner or the owner's heirs or personal representative. If, after making such efforts, the lawyer cannot determine the identity or the location of the owner, or the owner's heirs or personal representative, the lawyer shall either continue to hold the unclaimed funds in an IOLTA account, or remit the unclaimed funds to the Kentucky IOLTA Fund in accordance with written procedures published by the Kentucky IOLTA Fund and available through its website or upon request.
 		(B)  A lawyer remitting unclaimed funds to the Kentucky IOLTA Fund shall keep a record of the remittance that includes the name and last known address of the owner of the funds, if the owner of the funds is known; the date of death of the deceased owner; the efforts made to identify and locate the owner of the funds or deceased owner's heirs, or personal representatives; the amount of funds remitted; the period of time during which the funds were held in the lawyer’s or law firm’s IOLTA account; and the date the funds were remitted.
 		(C)  If, after remitting unclaimed funds to the Kentucky IOLTA Funds, the lawyer determines the identity and the location of the owner or the owner's heirs or personal representative, the lawyer shall request a refund for the benefit of the owner or the owner's estate in accordance with written procedures that the Kentucky IOLTA Fund shall publish and make available through its website or upon request.
 		(D)  What constitutes reasonable efforts, as set out in paragraph (A), would depend on whether the lawyer knows the identity of the owner of certain funds held in the IOLTA account, or the lawyer knows the identity of the owner of the funds, but not the owner’s location or the location of the deceased owner's heirs or personal representative. When the lawyer does not know the identity of the owner of the funds or the deceased owner's heirs or personal representative, reasonable efforts shall include an audit of the IOLTA account to determine how and when the funds lost their association to a particular owner or owners, and whether they constitute attorney's fees earned by the lawyer or expenses to be reimbursed to the lawyer or third person. When the lawyer knows the identity, but not the location of the owner of the funds, or the location of the owner's heirs or personal representative, reasonable efforts shall include attempted contact using last known contact information, reviewing the file to identify and contact third parties who may know the location of the owner or the owner's heirs or personal representative, or conducting internet searches. After making reasonable, but unsuccessful efforts in identifying and locating the owner of the funds or the owner's heirs or personal representative, a lawyer’s decision to continue to hold the funds in the IOLTA account, as opposed to remitting the funds to the Kentucky IOLTA fund, does not relieve the lawyer of the obligation to maintain records pursuant to paragraph (B), or to determine whether it is appropriate to maintain the funds in an IOLTA account.
History
(Adopted January 13, 1986, effective July 1, 1986; amended June 30, 1986, effective July 1, 1986; amended July 12, 1989, effective August 28, 1989; amended October 1, 1991, effective November 15, 1991; amended September 10, 2009, effective January 1, 2010; amended October 22, 2013, effective January 1, 2014; amended January 13, 2020, effective March 1, 2020.)
Annotations

Opinions of Attorney General. Because under this rule, the IOLTA Fund will receive all interest generated by IOLTA NOW accounts, it is the owner of the beneficial interest in the fund. OAG 86-49.

KENTUCKY LAWYER ASSISTANCE PROGRAM (KYLAP)
Rule 3.900.  Definitions. 
Rule 3.910.  Kentucky Lawyer Assistance Program (KYLAP). 
Rule 3.920.  Kentucky Lawyer Assistance Program Commission (KYLAP Commission). 
Rule 3.930.  KYLAP Program Director and staff. 
Rule 3.940.  KYLAP volunteer counselors. 
Rule 3.950.  Self-referrals. 
Rule 3.960.  Third party referrals. 
Rule 3.970.  Agency referrals. 
Rule 3.980.  Supreme Court assignments to KYLAP. 
Rule 3.990.  Confidentiality. 
Rule 3.995.  Immunity. 
Rule 3.900.  Definitions.
Text
As used in SCR 3.900 through SCR 3.980:
 	(1)  “Impairment” means and includes any mental, psychological or emotional condition that impairs or may foreseeably impair a person's ability to practice law or serve on the bench. Impairment may result from addiction to intoxicants or drugs, chemical dependency, substance abuse, mental disease, mental disorder or defect, or psychological or emotional illness.
 	(2)  “The Kentucky legal community” means and includes (a) all members of the Kentucky Bar Association, including judges; (b) all applicants for admission to the practice of law in Kentucky; (c) all students enrolled at law schools in the Commonwealth; and (d) all members of the Association who have been suspended from the practice of law pursuant to the Rules of the Supreme Court.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004.)
Annotations

Kentucky Bench & Bar.
Ebert, Confidential Help Available through the Kentucky Lawyer Assistance Program (KYLAP), Vol. 70, No.4, July 2006, Ky. Bench & Bar 27.
Rule 3.910.  Kentucky Lawyer Assistance Program (KYLAP).
Text
(1)  There is hereby established a state-wide program to be called the Kentucky Lawyer Assistance Program (or “KYLAP”), which shall be operated by the Association in accordance with these Rules. It shall be the mission and purpose of KYLAP to address impairment issues within the Kentucky legal community in a manner that serves and promotes the general mission and purpose of the Association as set forth in SCR 3.025.
(2)  KYLAP shall offer certain types of assistance as described in this Rule to members of the Kentucky legal community who suffer from actual or potential impairment, and may proceed to provide such assistance to anymember of the said community as requested or authorized. The types of assistance offered and provided by KYLAP in a particular case may include lay counseling and encouragement; assisting, planning and execution of interventions; providing information about treatment alternatives; monitoring progress of recovery from impairment, which may include assistance in arranging, scheduling and tracking attendance at recovery programs, appointments with counselors, therapists and medical care providers and compliance with alcohol or drug screens; monitoring compliance with voluntary or involuntary treatment or recovery programs, which may include documentation and reports concerning compliance or non-compliance; obtaining authorizations in conformity with federal and state law; and other related tasks that may assist a member of the said community in addressing an actual or potential impairment; provided, however, that KYLAP shall perform the aforesaid types of assistance in such a manner that KYLAP's staff does not render legal or medical advice and does not engage in any activity which constitutes the practice of lawor medicine.
(3)  KYLAP shall develop and present educational programs for the Kentucky legal community regarding issues of impairment and shall pursue other appropriate opportunities to increase awareness and understanding of such matters and cultivate an environment in which issues of impairment are properly addressed.
(4)  KYLAP shall serve as a resource within the Association with respect to matters of impairment, so that all functions and activities of the Association may benefit from KYLAP's information and expertise in matters of impairment.
(5)  KYLAP may engage in other activities consistent with these Rules and asa uthorized by the operating policies and procedures adopted by the KYLAP Commission.
(6)  KYLAP shall perform all of the aforementioned duties in a manner consistent with the confidentiality provisions of Rule 3.990.
(7)  KYLAP shall be funded from the annual dues collected by the Association pursuant to these Rules. KYLAP may also charge reasonable and appropriate fees for services rendered and accept monetary gifts in support of its activities, to the extent authorized by the KYLAP Commission and approved by the Board.
(8)  KYLAP may, with the approval of the Board, establish such non-profit tax exempt Foundations as are necessary for the purpose of carrying out its mission. This may include establishment of a Foundation to obtain donations in order to furnish financial assistance, in the form of loans, to enable members of the legal community to obtain treatment for their impairment. The Board will appoint the Directors of any such Foundation.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004; amended January 18, 2012, effective March 1, 2012.)
Rule 3.920.  Kentucky Lawyer Assistance Program Commission (KYLAP Commission).
Text
(1)  The Board of Governors shall appoint a Commission to be called the Kentucky Lawyer Assistance Program Commission or “KYLAP Commission”, which shall have general responsibility for the administration of KYLAP in accordance with these Rules.
(2)  The Commission shall consist of fifteen (15) persons, as follows: (a) two members of the Board of Governors; (b) an active member of the Association (either a lawyer or judge) from each of the seven Supreme Court Districts; (c) two other active members of the Association (either lawyers or judges); and (d) four (4) citizens of the Commonwealth who are not members of the Kentucky legal community. The Board shall appoint persons who have a demonstrated interest in issues of impairment and shall also endeavor to make appointments which create a diversity of knowledge and life experience within the Commission's membership.
(3)  Each member of the Commission shall be appointed for a period of four (4) years. However, in order to achieve staggered terms, the initial members of the Commission shall be appointed as follows:
 	(a)  Five of the Commission members who are lawyers or judges shall be appointed for two-year terms;
 	(b)  Four of the Commission members who are lawyers or judges shall be appointed for three-year terms;
 	(c)  Two of the Commission members who are lawyers or judges shall be appointed for four-year terms;
 	(d)  Two of the Commission members who are not members of the Kentucky legal community shall be appointed for three-year terms; and
 	(e)  Two of the Commission members who are not members of the Kentucky legal community shall be appointed for four-year terms.
Thereafter, when any vacancy occurs in the membership of the Commission, that vacancy shall be filled by appointment by the Board of Governors. When a vacancy occurs prior to the expiration of a member's term, the new member shall be appointed for the remainder of the unexpired term. When a vacancy occurs because of the expiration of a term, the new membershall be appointed for a four-year term.
(4)  The Commission shall have a Chair and a Vice-Chair. The Chair shall be appointed annually by the Board of Governors with input from the Commission and the KYLAP Director. The Vice-Chair shall be elected annually by the members of the Commission.
(5)  The Commission shall meet quarterly or upon call of the Chair or upon the request of five (5) or more members. A member's failure to attend three (3) consecutive meetings will automatically result in the vacancy of that member's position on the Commission.
(6)  The Commission shall have general responsibility for the administration of KYLAP in accordance with these Rules. In discharging its responsibility KYLAP shall have the authority to:
 	(a)  Adopt operating policies and procedures as necessary and appropriate to implement these Rules and administer KYLAP, provided that, before such policies and procedures are implemented, they shall receive approval of the Board; and
 	(b)  Make reports to the Board and Court annually or as otherwise required, provided that such reports shall be of a statistical and summary nature and shall not compromise the confidentiality of any referral under SCR 3.950 or any assignment under SCR 3.960.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004.)
Rule 3.930.  KYLAP Program Director and staff.
Text
The Board of Governors, through the Executive Director of the Association, shall appoint a KYLAP Program Director and sufficient staff to provide administrative support for the KYLAP Commission and the KYLAP program. The Program Director shall be responsible for the administration of KYLAP.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004.)
Rule 3.940.  KYLAP volunteer counselors.
Text
KYLAP may enlist volunteer counselors to assist KYLAP in discharging KYLAP's duties under these Rules. Such volunteer counselors shall be subject to all provisions of these Rules including the provisions of SCR 3.910(2) limiting the types of assistance provided by KYLAP and the confidentiality requirements of SCR 3.990
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004.)
Rule 3.950.  Self-referrals.
Text
Any member of the Kentucky legal community may contact KYLAP to obtain information about KYLAP's services or to request assistance from KYLAP regarding an actual or potential impairment. Any such communication with KYLAP shall be confidential in nature and shall be held in strict confidence by KYLAP's staff and by all other persons involved in the implementation and delivery of KYLAP's services. Upon receiving any such inquiry, KYLAP may offer assistance of the nature described in Rule 3.910(2) as appropriate to the person's situation and circumstances, and may proceed to provide such assistance as authorized by that person.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004.)
Rule 3.960.  Third party referrals.
Text
(1)  Any person may contact KYLAP and request or suggest that KYLAP offer assistance to a member of the Kentucky legal community who is suffering or may be suffering from an actual or potential impairment.
(2)  When a person contacts KYLAP pursuant to this Rule, his or her communication with KYLAP shall be confidential in nature and shall be held in strict confidence by KYLAP's staff and by all other persons involved in the implementation and delivery of KYLAP's services. Further, if KYLAP proceeds to communicate with the member of the Kentucky legal community who is the subject matter of the contact, KYLAP shall not disclose any information about its communications with the person who made the third-party referral, except as authorized by that person.
(3)  Any person who contacts KYLAP pursuant to this Rule shall be immune from any liability to the person who is the subject matter of the contact, or to any other person, by reason of contacting KYLAP.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004.)
Rule 3.970.  Agency referrals.
Text
(1)  A member of the Kentucky legal community who is the subject of a pending admission, disciplinary or continuing legal education proceeding before an agency of the Supreme Court of Kentucky may authorize that agency to make a confidential request for assistance from KYLAP in evaluating or addressing any actual or potential impairment that may be relevant to the issues which the agency is charged with considering in the proceeding. In particular: 
 	(a)  A member of the Kentucky legal community who is the subject of an application for admission, restoration or reinstatement to the practice of law in the Commonwealth may authorize the Office of Bar Admissions to communicate in confidence with KYLAP for the purpose of requesting assistance from KYLAP in evaluating and addressing any actual or potential impairment that may be relevant to the OBA's consideration or disposition of the application for admission, restoration or reinstatement. 
 	(b)  A member or former member of the Association who is the subject of a disciplinary complaint or investigation pending before the Inquiry Commission may authorize that Commission to communicate in confidence with KYLAP for the purpose of requesting assistance from KYLAP in evaluating and addressing any actual or potential impairment that may be relevant to that Commission's consideration or disposition of that complaint or investigation. 
 	(c)  A member or former member of the Association who is the subject of an investigation or prosecution by the Office of Bar Counsel may authorize OBC to communicate in confidence with KYLAP for the purpose of requesting assistance from KYLAP in evaluating and addressing any actual or potential impairment that may be relevant to OBC's recommended disposition of that investigation or prosecution. 
 	(d)    A member or former member of the Association who is the subject of a continuing legal education proceeding pursuant to Rule 3.675 by the Continuing Legal Education Commission may authorize the Director for Continuing Legal Education to communicate in confidence with KYLAP for the purpose of requesting assistance from KYLAP in evaluating and addressing any actual or potential impairment that may be relevant to the CLE Commission's recommended disposition of that proceeding.
(2)  Before an agency of the Court makes any contact with KYLAP pursuant to paragraph (1) of this Rule, it shall obtain a written authorization from the person who is the subject of the proposed assistance clearly evidencing the fact that such person has authorized the agency to communicate with KYLAP for one or more purposes set forth in paragraph (1).
(3)  Upon receiving any request for assistance from an agency of the Court pursuant to paragraph (1) of this Rule, KYLAP shall satisfy itself: (a) that the person who is the subject of the proposed assistance has authorized the agency to communicate with KYLAP, in accordance with paragraphs (1) and (2) of this Rule; and (b) that the requested assistance falls within the scope of KYLAP's mission and services as set forth in Rule 3.910. KYLAP shall not take any other steps in response to the request until ithas satisfied itself of these two threshold matters.
(4)  After satisfying itself of the threshold matters set forth in paragraph (3), KYLAP shall determine whether it is able to provide any assistance to the requesting agency and respond appropriately to that agency. KYLAP is not obligated by these Rules to accept any request for assistance or become involved in any proceeding before any agency of the Court, and shall do so only when it determines that it is able to provide assistance in accordance with these Rules.
(5)  Before providing any assistance pursuant to a request from an agency ofthe Court, KYLAP shall obtain a written authorization, waiver and release from the person who is the subject of the proposed assistance, in which that person authorizes KYLAP to:
 	(a)  provide appropriate status reports to the requesting agency, and to any other appropriate agencies of the Court, regarding any aspectof the assistance provided by KYLAP after the date KYLAP has accepted the request for assistance, including, without limitation, (i) any assessment or diagnosis of the person's condition rendered after the date KYLAP has accepted the request for assistance, (ii) the person's progress in addressing the actual or potential impairment after the date KYLAP has accepted the request for assistance, and (iii) the person's compliance or non-compliance with any terms or conditions imposed by the Court, any agency ofthe Court, or KYLAP, after the date KYLAP has accepted the request for assistance;
 	(b)  disclose to the requesting agency, and to any other appropriate agencies of the Court, any information gathered or received by KYLAP after the date KYLAP has accepted the request for assistance, for use as evidence in any admission, disciplinary, restoration or reinstatement proceeding, subject to the rules of evidence and procedure in that proceeding; and
 	(c)  provide testimony in any admission, disciplinary, restoration or reinstatement proceeding regarding assistance provided by KYLAP after the date KYLAP has accepted the request for assistance, subject to the rules of evidence and procedure in that proceeding.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004; amended October 18, 2005, effective January 1, 2006; amended November 1, 2013, effective January 1, 2014.)
Rule 3.980.  Supreme Court assignments to KYLAP.
Text
(1)  The Supreme Court may assign appropriate tasks and responsibilities to KYLAP relating to the evaluation of an impairment or the monitoring of aperson's progress toward recovery from impairment as part of the Court's final disposition of any application for admission to the bar, petition fortemporary suspension, charge of professional misconduct or application for restoration or reinstatement, where an issue of impairment has beenraised in the proceeding, provided that in no event shall KYLAP become involved in any proceeding prior to the final disposition of that proceeding without the consent of the lawyer.
(2)  The Board of Governors may recommend that the Court assign appropriate tasks and responsibilities to KYLAP as described in paragraph (1) of this Rule as part of the Board's recommendation to the Court in any disciplinary, restoration or reinstatement proceeding, wherean issue of impairment has been raised in the proceeding.
(3)  When KYLAP receives a matter by assignment from the Court pursuant to paragraph (1) of this Rule:
 	(a)  KYLAP shall proceed to provide assistance of the nature described in Rule 3.910(2) in accordance with the terms of the Court's order, and may impose additional requirements on the person who is the subject of the assignment as necessary to perform the assignment;
 	(b)  KYLAP may provide reports to the Court, and to one or more agencies of the Court, as authorized or required by the terms of the Court's order;
 	(c)  Any information gathered or received by KYLAP after the date of the Court's order and in the course of discharging the tasks and responsibilities assigned by the Court as part of a final disposition under paragraph (1) of this Rule may be used as evidence in any admission, disciplinary, continuing legal education, restoration or reinstatement proceeding regarding the person who is the subject of the assignment, subject to the rules of evidence and procedure in that proceeding; and
 	(d)  One or more representatives of KYLAP may be called as witnesses in any admission, disciplinary, continuing legal education, restoration or reinstatement proceeding for the purpose of testifying about information gathered or received by KYLAP after the date of the Court's order and in the course of discharging the tasks and responsibilities assigned by the Court as part of a final disposition under paragraph (1) of this Rule, subject to the rules of evidence and procedure in that proceeding.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004; amended October 18, 2005, effective January 1, 2006.)
Rule 3.990.  Confidentiality.
Text
(1)  All communications to KYLAP and all information gathered, records maintained and actions taken by KYLAP shall be confidential, shall be kept in strict confidence by KYLAP's staff and volunteers, shall not be disclosed by KYLAP to any person or entity, including any agency of the Court and any department of the Association, and shall be excluded as evidence in any proceeding before the Board of Governors or the Office of Bar Admissions, except that:
 	(a)  if the person who is the subject of KYLAP's assistance has provided a written release authorizing disclosure of communications to KYLAP or information gathered, records maintained or actions taken by KYLAP, KYLAP may disclose such information in strict accordance with the terms and conditions of that written release;
 	(b)  if the matter was assigned to KYLAP by the Court pursuant to paragraph SCR 3.980, KYLAP may issue reports, disclose information and provide testimony as set forth in paragraph (3) of that Rule, and this Rule 3.990 shall not be construed as a basis for excluding otherwise admissible evidence from any admission, disciplinary, restoration or reinstatement proceeding; and
 	(c)  if KYLAP provided assistance pursuant to an agency referral under SCR 3.970, KYLAP may issue reports, disclose information and provide testimony as set forth in paragraph (5) of that Rule, and this Rule 3.990 shall not be construed as a basis for excluding otherwise admissible evidence from any admission, disciplinary, restoration or reinstatement proceeding.
(2)  The foregoing requirement of confidentiality shall apply to all members of the KYLAP Commission, all KYLAP staff members and volunteers, all employees of the Association, all volunteer counselors, all persons who provide information or other assistance to KYLAP in connection with any referral or assignment, and all other persons who participate in the performance or delivery of KYLAP's services.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004.)
Annotations

Kentucky Bench & Bar.
Ebert, Confidential Help Available through the Kentucky Lawyer Assistance Program (KYLAP), Vol. 70, No.4, July 2006, Ky. Bench & Bar 27.
Rule 3.995.  Immunity.
Text
The duties imposed by these Rules are duties owed to the Supreme Court, not to any other person or entity. Nothing in these Rules shall be construed as creating any cause of action or right of suit against any person or entity.
History
(Effective March 17, 2003 to January 1, 2004; amended October 2, 2003, effective January 1, 2004.)
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Rule 4.000.  Scope.
Text
This Part IV of these rules applies to all proceedings before the Judicial Conduct Commission involving the discipline, retirement or removal of justices of the Supreme Court and judges of the Court of Appeals, circuit court and district court, pursuant to section 121 of the Constitution of Kentucky, as well as the disciplining of lawyers seeking judicial office who during their candidacy shall be deemed subject to the jurisdiction and discipline of the Commission.
History
(Adopted October 1, 1976; amended effective March 8, 1983; amended December 3, 1998, effective January 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Wallingford, Professional Responsibility, 67 Ky. L.J. 757 (1978-1979).
Northern Kentucky Law Review.
Brown, Notes, Deters v. Judicial Retirement and Removal Commission: Free Speech and the Appearance of Judicial Impartiality, 22 N. Ky. L. Rev. 497 (1995).
Johnson, Judicial Campaign Speech in Kentucky After Republican Party of Minnesota v. White, 30 N. Ky. L. Rev. 347 (2003).
Cited:  Nicholson v. Judicial Retirement & Removal Com., 562 S.W.2d 306, 1978 Ky. LEXIS 322 (Ky. 1978); Kentucky Bar Asso. v. Heleringer, 602 S.W.2d 165, 1980 Ky. LEXIS 236 (Ky. 1980).
NOTES TO DECISIONS
1. Period of Candidacy.
Although this rule and SCR 4.020 focus on the period of time during which a lawyer is actually a candidate for judicial office, this is clearly for the purpose of defining the time during which the proscribed conduct falls under the commission's purview. Nothing therein attempts to limit the jurisdiction of the commission thereafter to deal with such conduct. Deters v. Judicial Retirement & Removal Comm'n, 873 S.W.2d 200, 1994 Ky. LEXIS 24 (Ky. 1994), cert. denied, 513 U.S. 871, 115 S. Ct. 194, 130 L. Ed. 2d 126, 1994 U.S. LEXIS 6320 (1994).
Rule 4.010.  Definitions.
Text
In Part IV of these rules, unless the context or subject-matter otherwise requires:
 	(a)  “Commission” means the Kentucky Judicial Conduct Commission.
 	(b)  “Court of Justice” means the Supreme Court, Court of Appeals, circuit court and district court.
 	(c)  “Judge” means any judge or justice of the Court of Justice or other officer of the Court of Justice performing judicial functions. In addition, where context so requires, the term judge shall include lawyer or layperson subject to the jurisdiction of the Commission.
 	(d)  “Chair” includes the acting chair or vice-chair.
 	(e)  “Counsel” means the lawyer designated by the Commission to gather and present evidence before the Commission with respect to the charges against a judge.
 	(f)  “Mail” includes but is not limited to registered and certified mail.
History
(Adopted October 1, 1976; amended October 14, 1977, effective January 1, 1978; amended December 3, 1998, effective January 1, 1999.)
Annotations

Kentucky Law Journal.
Kentucky Law Survey, Wallingford, Professional Responsibility, 67 Ky. L.J. 757 (1978-1979).
Rule 4.020.  Jurisdiction.
Text
(1)  Commission shall have authority:
 	(a)  (i)  After notice and hearing, to order the temporary or permanent retirement of any judge whom it finds to be suffering from a mental or physical disability that seriously interferes with the performance of his/her duties; (ii) and to suspend temporarily from the performance of judicial duties, without affecting his/her compensation any judge against whom there is pending in any court of the United States an indictment or information charging him/her with a crime punishable as a felony, or after notice and an opportunity to be heard, and upon a finding that it will be in the best interest of justice that the judge be suspended from acting in his/her official capacity as a judge until final adjudication of the complaint, any judge as to whom a preliminary investigation has been initiated under Rule 4.170.
 	(b)  To impose the sanctions, separately or collectively of (1) admonition, private reprimand or public reprimand; (2) suspension without pay, or removal or retirement from judicial office, upon any judge of the Court of Justice or lawyer while a candidate for judicial office, who after notice and hearing the Commission finds guilty of any one or more of the following:
 		(i)  Misconduct in office.
 		(ii)  Persistent failure to perform his/her duties
 		(iii)  Incompetence.
 		(iv)  Habitual intemperance.
 		(v)  Violation of The Code of Judicial Conduct, Rule 4.300.
 		(vi)  Any willful refusal or persistent failure to conform to official policies and directives adopted by the Supreme Court and issued by the Chief Justice in his/her constitutional capacity as Chief Executive Officer of the Court of Justice.
 		(vii)  Conviction of a crime punishable as a felony.
 	(c)  After notice and hearing, to remove a judge whom it finds to lack the constitutional and statutory qualifications for the judgeship in question.
 	(d)  To refer any judge of the Court of Justice or lawyer while a candidate for judicial office, after notice and hearing found by the Commission to be guilty of misconduct, to the Kentucky Bar Association for possible suspension or disbarment from the practice of law.
(2)  Any erroneous decision made in good faith shall not be subject to the jurisdiction of the Commission.
History
(Adopted October 1, 1976; amended October 14, 1977, effective January 1, 1978; amended June 18, 1980, effective September 1, 1980; amended effective March 8, 1983; amended July 12, 1989, effective August 28, 1989; amended November 3, 2015, effective January 1, 2016.)
Annotations

Kentucky Bench & Bar.
Savage and Lawson, The Judicial Retirement and Removal Commission: Myth and Reality, Vol. 53, No. 2, Spring 1989, Ky. Bench & Bar 26.
Kentucky Law Journal.
Kentucky Law Survey, Wallingford, Professional Responsibility, 67 Ky. L.J. 757 (1978-1979).
Northern Kentucky Law Review.
Brown, Notes, Deters v. Judicial Retirement and Removal Commission: Free Speech and the Appearance of Judicial Impartiality, 22 N. Ky. L. Rev. 497 (1995).
Cited:  Long v. Judicial Retirement & Removal Com., 610 S.W.2d 614, 1980 Ky. LEXIS 287 (Ky. 1980); Ackerson v. Kentucky Judicial Retirement & Removal Com., 776 F. Supp. 309, 1991 U.S. Dist. LEXIS 15609 (W.D. Ky. 1991); Carey v. Wolnitzek, 2008 U.S. Dist. LEXIS 82336 (E.D. Ky. 2008).
NOTES TO DECISIONS

 	1. 	Constitutionality.
 	2. 	Sanctions Against Judge As Lawyer.
 	3. 	Authority of Commission.
 	4. 	Due Process.
 	5. 	Ex Post Facto Law.
 	6. 	Conviction.
 	7. 	Period of Candidacy.
 	8. 	Good Faith Action.
 	9. 	Removal Proper.
1. Constitutionality.
Subsection (1)(b) of this rule erroneously gave the Judicial Retirement and Removal Commission jurisdiction to impose additional sanctions relating to an individual's right to practice law; it provided for sanctions of suspension or disbarment from the practice of law, however, this rule was beyond the scope of Ky. Const. § 121 and was therefore unconstitutional. Kentucky Bar Asso. v. Hardesty, 775 S.W.2d 87, 1989 Ky. LEXIS 57 (Ky. 1989).
Term “misconduct” found in SCR 4.020(1)(b)(i) is not unconstitutionally vague. Alred v. Commonwealth, 2012 Ky. LEXIS 101 (Ky. 2012), reprinted as amended, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
2. Sanctions Against Judge As Lawyer.
Whereas subsection (1)(b) of this Rule was unconstitutional to the extent that it authorized sanctions against a judge as a lawyer, in the future it will be appropriate for the Bar Association to proceed against a judge in his capacity as a lawyer, as provided for in SCR 3, regardless of the action taken by the Judicial Retirement and Removal Commission. Kentucky Bar Asso. v. Hardesty, 775 S.W.2d 87, 1989 Ky. LEXIS 57 (Ky. 1989).
3. Authority of Commission.
The express grant of authority to retire, suspend or remove judges for good cause contained in Ky. Const., § 121 includes by implication the authority to impose the lesser sanctions set forth in subsection (b) of this rule. Nicholson v. Judicial Retirement & Removal Com., 562 S.W.2d 306, 1978 Ky. LEXIS 322 (Ky. 1978).
Pursuant to SCR 4.020(1)(b)(vi), (1)(d), the Kentucky Judicial Conduct Commission, the Kentucky Inquiry Commission, and various counsel for the Kentucky Bar Association sued in their official capacities, are authorized to enforce SCR 4.300 and are proper parties to an injunction under 42 USCS § 1983. Family Trust Found. of Ky., Inc. v. Ky. Judicial Conduct Comm'n, 388 F.3d 224, 2004 U.S. App. LEXIS 22346 (6th Cir. 2004).
4. Due Process.
The “good cause” standard for removal of judges is not so vague as to violate due process requirements, since, although the specific acts of misconduct encompassed within the phrase are numerous, ample guidelines for the determination of proper conduct may be found in the ethical standards applicable to lawyers and judges adopted by national and state bar associations and in the moral standards expected of judicial officers by the public. Nicholson v. Judicial Retirement & Removal Com., 562 S.W.2d 306, 1978 Ky. LEXIS 322 (Ky. 1978).
Where the Judicial Retirement and Removal Commission investigated the allegations of misconduct, instituted formal proceedings and issued a public censure after conducting an evidentiary hearing, the mere combination of the investigative and adjudicative functions within the commission did not violate the judge's due process right to an unbiased trier of fact. Nicholson v. Judicial Retirement & Removal Com., 562 S.W.2d 306, 1978 Ky. LEXIS 322 (Ky. 1978).
5. Ex Post Facto Law.
The action of the commission in censuring a judge, for conduct occurring after enactment of Ky. Const., § 121 but before implementation of that section by RAP (now SCR) 4.000 et seq., did not constitute a violation of the “ex post facto” prohibitions of the federal and State Constitutions. Nicholson v. Judicial Retirement & Removal Com., 562 S.W.2d 306, 1978 Ky. LEXIS 322 (Ky. 1978).
6. Conviction.
Conviction, as used in subdivision (1)(b)(vii) of this rule, means a determination of guilt which, if appealed, has been affirmed by the court of last resort to which the conviction is carried. Cornett v. Judicial Retirement & Removal Com., 625 S.W.2d 564, 1981 Ky. LEXIS 299 (Ky. 1981).
Despite an attorney's claim that mitigating evidence called into question his federal attempted extortion conviction, he was permanently disbarred, as he committed the offense while in a position of authority and influence as an elected official, and used that position to extort a large sum of money in exchange for dropping valid charges. Moreover, although the attorney did not have a prior disciplinary record and had a good reputation in the community, such a flagrant abuse of authority and disregard for the law warranted permanent disbarment. Kentucky Bar Ass'n v. Carmichael, 244 S.W.3d 111, 2008 Ky. LEXIS 17 (Ky. 2008).
7. Period of Candidacy.
Although this rule and SCR 4.000 focus on the period of time during which a lawyer is actually a candidate for judicial office, this is clearly for the purpose of defining the time during which the proscribed conduct falls under the commission's purview. Nothing therein attempts to limit the jurisdiction of the commission thereafter to deal with such conduct. Deters v. Judicial Retirement & Removal Comm'n, 873 S.W.2d 200, 1994 Ky. LEXIS 24 (Ky. 1994), cert. denied, 513 U.S. 871, 115 S. Ct. 194, 130 L. Ed. 2d 126, 1994 U.S. LEXIS 6320 (1994).
8. Good Faith Action.
Subsection (2) of this Rule does not exclude from the jurisdiction of the Commission campaign violations committed under claims of ignorance of the law or advice of counsel; thus where neither of two campaign documents was submitted to the Ethics Committee for its prior approval and no Supreme Court rule excuses noncompliance based on the advice of attorneys working in a candidates campaign, therefore even if candidate acted in good faith does not put such charges beyond the jurisdiction of the commission. Summe v. Judicial Retirement & Removal Comm'n, 947 S.W.2d 42, 1997 Ky. LEXIS 69 (Ky. 1997).
Where a rumor was circulating that an automobile manufacturer would not be paying its employees an annual bonus during the current year, where a family court judge anticipated being inundated with motions to modify such employees'  support obligations, and where the judge issued a standing order that precluded all employees of the automobile manufacturer and any person looking at an employee's salary to increase or lower support payments from filing a modification motion, the judge committed misconduct because the order was an outright prohibition on child support modifications and thereby denied litigants access to the court for redress. While the judge characterized the standing order as nothing more than an administrative order that attempted to deal with an anticipated influx of modification motions and likened her standing order to local rules, local rules were required to be approved by the chief justice, and rules, especially local rules, could not deny individuals access to the courts or decline jurisdiction in matters where there was a clear statutory authority for filing said motions. Because the judge acted in disregard for the law and the due process rights of litigants and because her conduct was so egregious that she could not claim the errors were made in good faith, she was suspended without pay for 45 days. Gormley v. Judicial Conduct Comm'n, 2010 Ky. LEXIS 198 (Ky. 2010), substituted opinion, 332 S.W.3d 717, 2010 Ky. LEXIS 308 (Ky. 2010).
Where a judge received a report from a social worker indicating concern that the husband in a divorce proceeding had domestic violence tendencies, where the judge's bailiff reported to the judge that the husband who was the subject of that report and his estranged wife were outside of courtroom awaiting a scheduled hearing on the wife's pro se motion concerning an order of protection, where the bailiff reported that the husband tried to convince the wife to drop the matter and leave, and where the judge immediately conducted an impromptu contempt hearing, failed to advise the husband of his right to counsel, questioned witnesses (the bailiff and husband) herself and refused to allow the husband to cross-examine the bailiff or call any witnesses, and thereafter found the husband in contempt and adjudicated the husband to be in contempt and sentenced him to six months in jail for criminal contempt, the judge's conduct amounted to misconduct because this was a case of indirect criminal contempt in that it occurred outside of the judge's presence and because the summary proceedings afforded to the husband were inadequate and violated his rights to counsel and to due process. Because the judge acted in disregard for the law and the due process rights of litigant and because her conduct was so egregious that she could not claim the errors were made in good faith, she was subject to a public reprimand. Gormley v. Judicial Conduct Comm'n, 2010 Ky. LEXIS 198 (Ky. 2010), substituted opinion, 332 S.W.3d 717, 2010 Ky. LEXIS 308 (Ky. 2010).
Where a judge converted a motion for change of custody to a petition for an emergency protective order and coerced the father, outside of the presence of his counsel, to agree to a change in custody by threatening to preclude all contact between father and daughter, the judge's conduct amounted to misconduct because she failed to provide the father even the most basic elements of procedural due process, she acted without assuring him notice and an opportunity to be heard, she thwarted his every attempt to present evidence in support of his position, she presided over a matter over which she had no jurisdiction, and, most egregiously, she took actions that were intended to have the effect of denying to the father a right to appeal her decisions to a higher judicial authority. Because the judge acted in disregard for the law and the due process rights of litigant and because her conduct was so egregious that she could not claim the errors were made in good faith, she was subject to a public reprimand. Gormley v. Judicial Conduct Comm'n, 2010 Ky. LEXIS 198 (Ky. 2010), substituted opinion, 332 S.W.3d 717, 2010 Ky. LEXIS 308 (Ky. 2010).
9. Removal Proper.
Removal of the judge for office was proper under SCR 4.300, Canons 1, 2A, 2D, 3A, 3B(2), 3B(2), 3B(7), 3B(8), 3E(1)(a), 4C(1), and 4C(3)(b)(i) because he, in part, advocated the use of money donated by criminal defendants under a guilty-plea agreement to fund a water park; he was granted improper oversight of a substantial gift from a criminal defendant; he changed the conditions of a defendant's pretrial release without due process; he failed to disqualify himself in proceedings in which his impartiality could have been questioned; and he engaged in ex parte communications. Alred v. Commonwealth, 2012 Ky. LEXIS 101 (Ky. 2012), reprinted as amended, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
Rule 4.025.  Authority of Commission in certain situations.
Text
(1)  The Commission shall have the authority set out in SCR 4.020 without regard to separation of a judge from office or defeat of a candidate in an election, except as specifically limited in SCR 4.000 to SCR 4.300.
(2)  For any violation related to campaign conduct in a primary or general election, the authority of the Commission to take action shall be barred unless notice of preliminary investigation pursuant to SCR 4.170 has been issued by the Commission within 180 days of the date of the general election following the campaign as to which the conduct relates.
(3)  For any violation other than a campaign violation, the authority of the Commission to take action against a judge who has left office shall be barred unless notice of preliminary investigation pursuant to SCR 4.170 has been issued within 180 days after the date the judge leaves office.
(4)  Nothing in SCR 4.000 to 4.300 shall bar proceedings against sitting judges who 21 have left judicial office after a prior term of office concerning conduct not previously adjudicated by the Commission, including conduct which occurred during a prior term or terms of office.
History
(Adopted October 22, 1979, effective January 1, 1980; amended December 3, 1998; effective January 1, 1999; amended November 3, 2015, effective January 1, 2016.)
Rule 4.030.  Powers of commission.
Text
As provided in KRS 34.330, the commission may administer oaths, take testimony under oath, compel the attendance of witnesses, and compel the production of records and other evidence. It may also order the judge to undergo a physical or mental examination in appropriate cases.
History
(Adopted October 1, 1976.)
Rule 4.040.  Court of Appeals member.
Text
The Court of Appeals shall elect one of its judges as its representative on the commission in accordance with procedures to be established by the chief judge.
History
(Adopted October 1, 1976.)
Rule 4.050.  Circuit Court member.
Text
(1)  Nominating Ballot — The administrative director of the courts shall send to each circuit judge a nominating ballot on which shall be listed in alphabetical order the names of all circuit judges together with instructions to vote for one nominee and to return the ballot by a certain named date. Subject to the provisions of paragraph (3) of this rule regarding a tie vote, the two persons receiving the highest number of votes shall be nominees.
(2)  Second Ballot — The names of the nominees shall be placed in alphabetical order on a second ballot which shall be sent by the administrative director of the courts to all judges, with the same instruction as provided on the nominating ballot. Subject to paragraph (3) of this rule, the person receiving the highest number of votes shall be the circuit court representative on the commission.
(3)  Tie Vote — If the winners of the nominating ballot or the second ballot cannot be determined because of a tie vote among the candidates, the election shall be determined by lot in such manner as the administrative director of the courts directs, in the presence of not less than three other persons.
History
(Adopted October 1, 1976.)
Annotations

Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
Northern Kentucky Law Review.
Brown, Notes, Deters v. Judicial Retirement and Removal Commission: Free Speech and the Appearance of Judicial Impartiality, 22 N. Ky. L. Rev. 497 (1995).
Rule 4.060.  District court member.
Text
The district court representative on the commission shall be elected by the judges of the district court in the same manner as the circuit court member.
History
(Adopted October 1, 1976.)
Rule 4.070.  Bar association member.
Text
The board of governors of the Kentucky Bar Association shall appoint a member of the bar as the bar representative on the commission in the same manner in which it makes other appointments.
History
(Adopted October 1, 1976.)
Rule 4.075.  Alternate members.
Text
At the time and in the same manner as the Court of Appeals, circuit court and district court members are elected, an alternate member for each shall be elected. At the time and in the same manner as the Bar Association member is appointed an alternate member shall be appointed. The alternate member may participate in all meetings, hearings, and deliberations of the Commission, but shall be entitled to vote on a matter coming before the Commission only in the event the member disqualifies, is absent, is otherwise unable to vote or a vacancy exists.
History
(Adopted October 14, 1977, effective January 1, 1978; amended November 3, 2015, effective January 1, 2016.)
Rule 4.080.  Vacancies.
Text
When a judge ceases to be a judge of the class of court from which he was elected, or whenever any member of the commission becomes ineligible for membership thereon, his membership shall terminate. Elections to fill uncompleted terms shall be conducted in the same manner as provided herein for regular elections.
History
(Adopted October 1, 1976.)
Rule 4.090.  Disqualification.
Text
(1)  Grounds. A member or alternate member shall disqualify from participation as a member in all matters in which the member has an interest, relationship or bias that would disqualify a judge in a judicial proceeding.
(2)  Procedure.
 	(a)  A party seeking disqualification of a member or alternate member shall file a verified motion with the Executive Secretary who shall forthwith transmit the motion to the challenged member.
 	(b)  The challenged member shall promptly file with the Executive Secretary a written response stating whether the member recuses. The response may include explanation of the member's position.
 	(c)  If a member refuses to recuse, the recusal issue shall be decided by majority vote of the other members of the Commission by written findings not later than the meeting next following the filing of the member's response to the motion to recuse.
 	(d)  Upon disqualification of a member, the disqualified member's alternate shall serve. If there is no alternate for the disqualified member, the matter shall be determined by the remaining members of the Commission.
 	(e)  A member disqualified in a matter shall not participate in its consideration and shall be excused from that portion of any meeting at which the matter is discussed.
History
(Adopted October 1, 1976; amended December 3, 1998; effective January 1, 1999; amended effective February 1, 2000; amended November 3, 2015, effective January 1, 2016.)
Annotations

Cited: Alred v. Commonwealth, 2012 Ky. LEXIS 101 (Ky. 2012).
NOTES TO DECISIONS
1. Disqualification not required.
Recusal of the chairman of the Judicial Conduct Commission (Commission) was not required due to the chairman's friendship with an investigator for the Commission because (1) there was no evidence that the relationship between the chairman and the investigator constituted a close social relationship that would require the chairman's disqualification, (2) the investigator was not a party or attorney in the proceedings, and (3) a reasonable person with knowledge of all the relevant circumstances would not question the chairman's impartiality. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
Recusal of the chairman of the Judicial Conduct Commission (Commission) and the Commission was not required in judicial disciplinary proceedings due to the Commission's representation in other cases, under SCR 4.110, by an attorney who presented evidence against the judge who was the subject of the proceedings because the attorney represented the Commission's members only in the members'  official capacity, so the attorney's representation would not cause a reasonable person with knowledge of all the relevant facts to doubt the chairman's or the Commission members'  partiality. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
Recusal of the chairman of the Judicial Conduct Commission (Commission) was not required in judicial disciplinary proceedings due to the chairman's comments because the judge who was the subject of the proceedings failed to carry the burden of showing the chairman expressed an opinion concerning the merits of the proceedings or displayed a clear inability to render a fair judgment. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
In a judicial disciplinary proceeding, the Judicial Conduct Commission's (Commission) pre-hearing receipt of information did not require the Commission's recusal because SCR 4.170 specifically permitted the Commission to initiate a preliminary investigation and determine whether formal charges should be filed, so there was no irregularity in the Commission's being aware of investigative reports before the formal hearing, as it would have been inappropriate for the Commission to initiate formal proceedings against a judge without first reviewing the basis for bringing formal charges. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
Rule 4.095.  Term of office.
Text
The 4-year terms of office of all members and alternate members of the Commission shall be deemed as having commenced on the first Monday in January of 1976 except for the district court member and alternate member, whose terms shall commence on the first Monday in January of 1978.
History
(Adopted October 1, 1976, amended October 14, 1977, effective January 1, 1978; amended December 8, 1977, effective January 1, 1978; amended November 3, 2015, effective January 1, 2016.)
Rule 4.100.  Officers.
Text
The members of the Commission shall elect one of their number as chairman and one as vice-chairman, provided however that a judge member of the Commission shall not be eligible to serve as chairman or vice-chairman. The Commission shall employ an executive secretary and such other employees as the Chief Justice approves, subject to budgetary exigencies. The executive secretary shall have custody of its records.
History
(Adopted October 1, 1976; amended October 14, 1977, effective January 1, 1978.)
Rule 4.110.  Counsel.
Text
The Commission may designate or employ any member of the Kentucky Bar to gather and present evidence before the Commission and before the Supreme Court upon judicial review.
History
(Adopted October 1, 1976; amended November 3, 2015, effective January 1, 2016.)
Annotations

NOTES TO DECISIONS
1. Disqualification not required.
Recusal of the chairman of the Judicial Conduct Commission (Commission) and the Commission was not required in judicial disciplinary proceedings due to the Commission's representation in other cases, under SCR 4.110, by an attorney who presented evidence against the judge who was the subject of the proceedings because the attorney represented the Commission's members only in the members'  official capacity, so the attorney's representation would not cause a reasonable person with knowledge of all the relevant facts to doubt the chairman's or the Commission members'  partiality. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
Rule 4.120.  Quorum.
Text
A quorum shall be 4 members. The Commission may act by majority vote of members present; however, the affirmative vote of at least 4 members shall be required for the suspension, removal or retirement of a judge for good cause. Absence of a member or a vacancy upon the Commission shall not invalidate its action. If because of disqualification or other inability of members and alternates to serve, a quorum cannot be achieved, the Chairperson shall certify that fact to the respective appointing authorities for selection of sufficient special members to bring the Commission to full membership in the matter. In such matter, the time periods of SCR 4.170(5) and 4.260(3) shall be tolled, and the full period shall not begin to run until the special members are selected.
History
(Adopted October 1, 1976; amended October 14, 1977, effective January 1, 1978; amended November 3, 2015, effective January 1, 2016.)
Rule 4.130.  Confidentiality.
Text
All papers and information obtained by or on behalf of the Commission shall be confidential except as provided in this rule or by order of the Supreme Court.
 	(1)  The Commission may direct that an order suspending a judge pursuant to SCR 4.020(1)(a) shall not be confidential. Following the procedure set forth in SCR 4.170, upon filing of an answer to a notice of formal proceedings, or expiration of time for filing an answer, the notice and all subsequent pleadings filed with the Commission shall not be confidential, except that the Commission's internal papers such as investigative reports and staff memoranda, and similar matters, shall remain confidential and shall not be a part of the formal file.
 	(2)  The Commission may reveal information to appropriate law enforcement authorities or to the judge under investigation that it believes is reasonably necessary in order to protect the public or the administration of justice.
 	(3)  Hearings in formal proceedings shall be public, except that the Commission shall deliberate in executive session in reaching any decision involved in such hearings.
 	(4)  The Commission may on its own initiative, and shall upon request of the Director or Board of Governors of the Kentucky Bar Association, make available to the Kentucky Bar Association any of the Commission's records pertinent to a disciplinary matter or inquiry under investigation by the Commission or by the Association.
 	(5)  Breach of confidentiality may be deemed contempt of court and grounds for removal of a member of the Commission and for discharge of any of its agents or employees.
History
(Adopted October 1, 1976; amended October 14, 1977, effective January 1, 1978; amended October 22, 1979, effective January 1, 1980; amended December 3, 1998, effective January 1, 1999; amended January 18, 2012, effective March 1, 2012; amended November 3, 2015, effective January 1, 2016.)
Annotations

Compiler's Notes.
Order of the Supreme Court entered April 27, 1981, provided as follows: “Effective July 1, 1981, except for those proceedings in which this Court determines either that a private reprimand or no disciplinary action whatsoever is proper and which therefore must remain confidential, in such other matters considered by this Court under SCR 3.370 and SCR 4.290 which by SCR 3.150 and SCR 4.130 are to  be kept confidential until otherwise ordered by this Court, the entire record in the proceeding shall be considered public at such time as this Court's opinion becomes final under CR 76.30.”
Kentucky Bench & Bar.
Savage and Lawson, The Judicial Retirement and Removal Commission: Myth and Reality, Vol. 53, No. 2, Spring 1989, Ky. Bench & Bar 26.
Rule 4.140.  Privilege.
Text
The filing of papers with or the giving of testimony before the commission shall be privilege in any action for defamation. No other publication of such papers or proceedings shall be so privileged, except that the record filed by the commission in the Supreme Court shall continue to be privileged.
History
(Adopted October 1, 1976.)
Rule 4.150.  Service of papers.
Text
Service of notices and other papers may be by personal service or by mail. Papers served on the judge shall be marked “Personal and Confidential.” Service may also be by email with written consent of the judge.
History
(Adopted October 1, 1976; amended November 3, 2015, effective January 1, 2016.)
Rule 4.160.  Civil rules apply.
Text
To the extent applicable and not inconsistent with these Rules, the Rules of Civil Procedure shall apply to proceedings before the Commission, except that the proof shall be by clear and convincing evidence.
History
(Adopted October 1, 1976; amended October 14, 1977, effective January 1, 1978.)
Annotations

Kentucky Bench & Bar.
Savage and Lawson, The Judicial Retirement and Removal Commission: Myth and Reality, Vol. 53, No. 2, Spring 1989, Ky. Bench & Bar 26.
Cited:  Cornett v. Judicial Retirement & Removal Com., 625 S.W.2d 564, 1981 Ky. LEXIS 299 (Ky. 1981); Wilson v. Judicial Retirement & Removal Com., 673 S.W.2d 426, 1984 Ky. LEXIS 259 (Ky. 1984); Starnes v. Judicial Retirement & Removal Com., 680 S.W.2d 922, 1984 Ky. LEXIS 273 (Ky. 1984).
NOTES TO DECISIONS
1. Standard of Review.
By adoption of this rule, the courts have adopted a “clear and convincing evidence” standard of proof for review of actions of the Judicial Retirement and Removal Commission. Nicholson v. Judicial Retirement & Removal Com., 573 S.W.2d 642, 1978 Ky. LEXIS 412 (Ky. 1978).
Rule 4.170.  Complaint; Preliminary Investigation.
Text
(1)  Upon its own motion or upon receiving a written complaint indicating that there is a basis for investigation of a matter within the jurisdiction of the Commission under SCR 4.020, the Commission shall make a preliminary investigation to determine whether formal proceedings should be initiated.
(2)  Notice of the investigation shall be given to the judge, and the judge shall be given an opportunity to appear informally before the Commission. The name of the complainant shall not be included in the notice.
(3)  If the Commission concludes after its preliminary investigation that formal proceedings should not be initiated, it shall so inform the judge.
(4)  After the preliminary investigation is completed and before formal proceedings are initiated under Rule 4.180, the Commission shall afford the judge under investigation an opportunity to examine all factual information, including the name of the complainant if relevant, and shall afford the judge an opportunity to furnish to the Commission any information the judge may desire bearing on the investigation.
(5)  The Commission shall decide whether to initiate formal proceedings under SCR 4.180 within 180 days of commencement of preliminary investigation, unless within such period or extension thereof the Commission for good cause extends such period for a period or periods not exceeding an additional 180 days. The judge shall be informed of such extensions.
(6)  If because of court injunction or other requirement of law, the Commission is prevented from proceeding in a matter, the time periods of this rule and SCR 4.260(3) shall be tolled, and the full period shall not begin to run until the reason for the Commission's inability to act is removed.
History
(Adopted October 1, 1976; amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended December 3, 1998, effective January 1, 1999; amended November 3, 2015, effective January 1, 2016.)
Annotations

Kentucky Bench & Bar.
Savage and Lawson, The Judicial Retirement and Removal Commission: Myth and Reality, Vol. 53, No. 2, Spring 1989, Ky. Bench & Bar 26.
Cited:  Cornett v. Judicial Retirement & Removal Com., 625 S.W.2d 564, 1981 Ky. LEXIS 299 (Ky. 1981).
NOTES TO DECISIONS

 	1. 	Sufficient opportunity for examination.
 	2. 	Disqualification Not Required.
1. Sufficient opportunity for examination.
Removal of the judge from office was proper because he was given a sufficient opportunity to examine the factual information before formal proceedings began and thus, his rights under SCR 4.170(4) were not violated. Alred v. Commonwealth, 2012 Ky. LEXIS 101 (Ky. 2012), reprinted as amended, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
In a judicial disciplinary proceeding, the subject judge's rights under SCR 4.170 were not violated because the judge (1) was adequately provided with the identities of complainants, and (2) was not deprived of exculpatory information. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
2. Disqualification Not Required.
In a judicial disciplinary proceeding, the Judicial Conduct Commission's (Commission) pre-hearing receipt of information did not require the Commission's recusal because SCR 4.170 specifically permitted the Commission to initiate a preliminary investigation and determine whether formal charges should be filed, so there was no irregularity in the Commission's being aware of investigative reports before the formal hearing, as it would have been inappropriate for the Commission to initiate formal proceedings against a judge without first reviewing the basis for bringing formal charges. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
Rule 4.180.  Formal proceedings.
Text
If the commission concludes that formal proceedings should be initiated, it shall notify the judge. He may file an answer within 15 days after service of the notice. Upon the filing of his answer, or the expiration of time for so filing, the commission shall set a time and place for the hearing and shall give reasonable notice thereof to the judge.
History
(Adopted October 1, 1976.)
Annotations

Cited:  Cornett v. Judicial Retirement & Removal Com., 625 S.W.2d 564, 1981 Ky. LEXIS 299 (Ky. 1981).
Rule 4.190.  Amendments to notice or answer.
Text
The notice or answer may be amended to conform to proof or to set forth additional facts, whether occurring before or after the commencement of the hearing. In case such an amendment is made, the judge shall be given reasonable time both to answer the amendment and to prepare and present his defense against the matters charged thereby.
History
(Adopted October 1, 1976.)
Rule 4.200.  Extension of time.
Text
The chairman of the commission may extend the time for filing an answer and for the commencement of a hearing before the commission.
History
(Adopted October 1, 1976.)
Rule 4.210.  Procedural rights of judge.
Text
(1)  In proceedings involving removal or retirement, a judge shall have the right and reasonable opportunity to defend against the charges by the introduction of evidence, to be represented by counsel, and to examine and cross-examine witnesses. The judge shall also have the right to the issuance of subpoenas for attendance of witnesses to testify or produce books, papers, and other evidentiary matter.
(2)  Except as herein otherwise provided, whenever these rules provide for giving notice or sending any matter to the judge, such notice or matter shall be sent to the judge at their residence unless the judge requests otherwise in writing, and a copy thereof shall be mailed to his/her counsel of record.
(3)  If the judge is adjudged insane or incompetent, or if it appears to the Commission at any time during the proceedings that the judge is not competent to act for himself/herself, it shall appoint a guardian ad litem unless the judge has a committee who will represent him/her. In the appointment of such guardian ad litem, preference shall be given, whenever possible, to members of the judge's immediate family. The committee or guardian ad litem may claim and exercise any right and privilege and make any defense for the judge with the same force and effect as if claimed, exercised, or made by the judge, if competent, and whenever these rules provide for serving or giving notice or sending any matter to the judge, such notice or matter shall be served, given, or sent to the committee or guardian ad litem.
History
(Adopted October 1, 1976; amended October 14, 1977, effective January 1, 1978; amended October 18, 1977, effective January 1, 1978; amended November 3, 2015, effective January 1, 2016.)
Annotations

Cross-References.
Guardian ad litem, appointment, KRS 387.305.
Kentucky Bench & Bar.
Savage and Lawson, The Judicial Retirement and Removal Commission: Myth and Reality, Vol. 53, No. 2, Spring 1989, Ky. Bench & Bar 26.
Rule 4.220.  Hearing.
Text
(1)  At the time and place set for hearing, the Commission shall proceed with the hearing whether or not the judge has filed an answer or appears at the hearing. Counsel shall present the case in support of the charges.
(2)  The failure of the judge to answer or to appear at the hearing shall not, standing alone, be taken as evidence of the truth of the facts alleged to constitute grounds for suspension, removal or retirement. The failure of the judge to testify in his/her own behalf or to submit to a medical examination requested by the Commission may be considered, unless it appears that such failure was occasioned by circumstances beyond his/her control.
(3)  In a hearing before the Commission, not less than 5 members shall be present when the evidence is produced.
History
(Adopted October 1, 1976; amended November 3, 2015, effective January 1, 2016.)
Rule 4.230.  Recording of hearings in formal proceedings
Text
All hearings in formal proceedings shall be video recorded. Upon request, the judge shall be provided a copy of the recording at the expense of the Commission.
History
(Adopted October 1, 1976; amended November 21, 1977, effective January 1, 1978; amended November 3, 2015, effective January 1, 2016.)
Rule 4.240.  Evidence.
Text
At a hearing before the Commission only evidence admissible under the Kentucky Rules of Evidence shall be received. The Chairperson shall rule on all evidentiary matters.
History
(Adopted October 1, 1976; amended November 3, 2015, effective January 1, 2016.)
Rule 4.250.  Hearing additional evidence.
Text
The commission may order a hearing for the taking of additional evidence at any time while the matter is pending before it. The order shall set the time and place of hearing and shall indicate the matters on which the evidence is to be taken. A copy of such order shall be sent by mail to the judge at least 10 days prior to the date of hearing.
History
(Adopted October 1, 1976.)
Rule 4.260.  Commission findings; Order.
Text
(1)  The Commission shall make written findings of fact and conclusions of law which shall be filed with the record in the case.
(2)  A certified copy of the Commission's findings of fact, conclusions of law and final order shall be served on the judge or counsel immediately after entry.
(3)  The Commission shall make final disposition in formal proceedings as provided in this section within 180 days of notice of such proceedings, except that within such period or extension thereof the Commission may for good cause extend such period for a period or periods not exceeding an additional 180 days. The judge shall be informed of such extensions.
History
(Adopted October 1, 1976; amended December 3, 1998, effective January 1, 1999; amended November 3, 2015, effective January 1, 2016.)
Annotations

NOTES TO DECISIONS
1. Effective Date of Order.
There is no inconsistency between SCR 4 and CR 76. Once an appeal is taken, the effect of the order is suspended, until the matter is concluded by the Supreme Court. According to CR 76.30(2)(c), an opinion of the Supreme Court becomes final immediately upon denial of a petition for rehearing. At that time, the appealed commission order also becomes effective. It has been a final order all along. Ashcraft v. Currier, 694 S.W.2d 707, 1985 Ky. LEXIS 243 (Ky. 1985).
Where appeal from the order of the Judicial Retirement and Removal Commission removing a district judge was affirmed by the Supreme Court on July 5, 1984, and a petition for rehearing was denied by the Supreme Court on August 1, 1984, the opinion affirming the Commission became final immediately, as of August 1, 1984; at this time, a vacancy occurred in the office of the district judge. Since this date was more than three months before the next general election, the vacancy was required to be filled by election. Ashcraft v. Currier, 694 S.W.2d 707, 1985 Ky. LEXIS 243 (Ky. 1985).
Rule 4.270.  Commission orders.
Text
Commission orders shall become effective 10 days after service on the judge unless the judge appeals therefrom within that time. Upon its effective date, a certified copy of an order of suspension, removal or retirement shall be given to appropriate persons such as the Chief Justice, the Executive Department for Finance and Administration and the Judicial Retirement Board. Notice of a private reprimand shall not be given to any person other than the judge, except that a private reprimand may be publicized on the Commission website and in other publications without any information that would identify the recipient.
A judge who is retired for a permanent disability shall thereupon become eligible for retirement benefits under KRS 21.345 to KRS 21.455.
A judge who is placed on temporary retirement shall continue to draw full compensation the same as if he/she were on active duty, and for retirement purposes shall be considered as continuing in active service.
History
(Adopted October 1, 1976; amended November 3, 2015, effective January 1, 2016.)
Annotations

NOTES TO DECISIONS

 	1. 	Purpose.
 	2. 	Effective Date of Order.
1. Purpose.
The intent and purpose of this rule is to allow the judge enough time to prosecute an appeal to the Supreme Court. Ashcraft v. Currier, 694 S.W.2d 707, 1985 Ky. LEXIS 243 (Ky. 1985).
2. Effective Date of Order.
There is no inconsistency between SCR 4 and CR 76. Once an appeal is taken the effect of the order is suspended, until the matter is concluded by the Supreme Court. According to CR 76.30(2)(c), an opinion of this court becomes final immediately upon denial of a petition for rehearing. At that time, the appealed commission order also becomes effective. It has been a final order all along. Ashcraft v. Currier, 694 S.W.2d 707, 1985 Ky. LEXIS 243 (Ky. 1985).
Where the appeal from the order of the Judicial Retirement and Removal Commission removing district judge was affirmed by the Supreme Court on July 5, 1984, and a petition for rehearing was denied by the Supreme Court on August 1, 1984, the opinion affirming the Commission became final immediately, as of August 1, 1984; at that time, a vacancy occurred in the office of the district judge. Since this date was more than three months before the next general election, the vacancy was required to be filled by election. Ashcraft v. Currier, 694 S.W.2d 707, 1985 Ky. LEXIS 243 (Ky. 1985).
Rule 4.280.  Certification of Commission order; Permanent File.
Text
Upon making a determination ordering a suspension, removal or retirement of a judge, the Commission shall promptly file a copy of the order certified by the Chairman or Secretary of the Commission, together with the findings and conclusions and the record of the proceedings, in a permanent file.
History
(Adopted October 1, 1976; amended November 3, 2015, effective January 1, 2016.)
Rule 4.290.  Judicial review.
Text
(1)  To the extent applicable and not inconsistent with SCR 4, the Rules of Civil Procedure (CR) applicable to other types of proceedings shall apply to the judicial review of Commission orders by the Supreme Court.
(2)  A notice of appeal of the Commission's final order shall be filed with the Clerk of the Supreme Court within 10 days after service of notice of the order upon the judge. A copy of the notice of appeal shall be served on the Commission.
(3)  The Commission shall thereupon promptly transmit to the Court the entire original record upon which the order is based, unless by stipulation of the Commission and the judge an abbreviated or substitute record is agreed upon.
(4)  The judge shall file his/her brief within 20 days after the record is filed and the Commission shall fi le its brief within 20 days thereafter. The time for filing of briefs may be extended by the Court upon motion of either party.
(5)  The Court shall have power to affirm, modify or set aside in whole or in part the order of the Commission, or to remand the action to the Commission for further proceedings.
History
(Adopted October 1, 1976; amended October 18, 1977, effective January 1, 1978; amended November 21, 1977, effective January 1, 1978; amended November 3, 2015, effective January 1, 2016.)
Annotations

Compiler's Notes.
Order of the Supreme Court entered April 27, 1981, provided as follows: “Effective July 1, 1981, except for those proceedings in which this Court determines either that a private reprimand or no disciplinary action whatsoever is proper and which therefore must remain confidential, in such other matters considered by this Court under SCR 3.370 and SCR 4.290 which by SCR 3.150 and SCR 4.130 are to  be kept confidential until otherwise ordered by this Court, the entire record in the proceeding shall be considered public at such time as this Court's opinion becomes final under CR 76.30.”
Opinions of Attorney General. Where the Judicial Removal and Retirement Commission removed a judge from office following a Commission hearing under SCR 4.220 from which an appeal was taken to the Supreme Court, where the Supreme Court sustained the judge's removal and denied his petition for rehearing pursuant to an order dated August 1, 1984, and where a memorandum was sent to a law publisher releasing the court's decision for publication also dated August 1, 1984, the judicial office in question actually became vacant on August 1, the date the Supreme Court denied judge's petition for rehearing and released the court's decision for publication. OAG 84-329.
NOTES TO DECISIONS

 	1. 	Modification of Commission's Ruling.
 	2. 	Removal from Office.
 	3. 	Scope of Review.
 	4. 	Effective Date of Order.
 	5. 	Censure Not Warranted.
 	6. 	Suspension.
1. Modification of Commission's Ruling.
Where evidence indicated that judge knowingly used his office to protect the bootlegging industry in a certain county, the factual finding of the Judicial Retirement and Removal Commission would not be modified under this rule and CR 52.01; however, where Commission chose to bypass extreme penalty of removal for lenient penalty of 12-month suspension, Supreme Court modified suspension under subsection (5) of this rule to be six (6) months since passage of time in appellate process would result effectively in removal from office if full 12 month suspension were implemented. Long v. Judicial Retirement & Removal Com., 610 S.W.2d 614, 1980 Ky. LEXIS 287 (Ky. 1980).
Where order of the Retirement and Removal Commission was affirmed as to the guilt of judge but she was no longer a judge and had left the state, pursuant to subsection (5) of this rule and because of the impracticality of enforcement of the suspension, the original sanction of two (2) months' suspension was modified to a public reprimand. Doyle v. Judicial Retirement & Removal Comm'n, 885 S.W.2d 917, 1994 Ky. LEXIS 86 (Ky. 1994).
2. Removal from Office.
Where judge intentionally and wrongfully misused the power of his office to commit acts specifically designed to aid and benefit a close personal friend the penalty of removal from office was not unreasonable. Wilson v. Judicial Retirement & Removal Com., 673 S.W.2d 426, 1984 Ky. LEXIS 259 (Ky. 1984).
3. Scope of Review.
The Judicial Retirement and Removal Commission, charged with the discipline of justices and judges of the Court of Justice is the finder of facts in any particular case and may make reasonable conclusions based upon the facts. A review by the Supreme Court may be had by appeal, but on appeal the court must accept the findings and conclusions of the Commission unless they are clearly erroneous; that is to say, unreasonable. Wilson v. Judicial Retirement & Removal Com., 673 S.W.2d 426, 1984 Ky. LEXIS 259 (Ky. 1984).
4. Effective Date of Order.
There is no inconsistency between SCR 4 and CR 76. Once an appeal is taken the effect of the order is suspended, until the matter is concluded by the Supreme Court. According to CR 76.30(2)(c), an opinion of this court becomes final immediately upon denial of a petition for rehearing. At that time, the appealed commission order also becomes effective. It has been a final order all along. Ashcraft v. Currier, 694 S.W.2d 707, 1985 Ky. LEXIS 243 (Ky. 1985).
Where the appeal from the order of the Judicial Retirement and Removal Commission removing a district judge was affirmed by the Supreme Court on July 5, 1984, and a petition for rehearing was denied by the Supreme Court on August 1, 1984, the opinion affirming the Commission became final immediately, as of August 1, 1984; at that point, a vacancy occurred in the office of the district judge. Since this date was more than three months before the next general election, the vacancy was required to be filled by election. Ashcraft v. Currier, 694 S.W.2d 707, 1985 Ky. LEXIS 243 (Ky. 1985).
5. Censure Not Warranted.
The record did not support a finding by the Judicial Retirement and Removal Commission that judge acted in an undignified, discourteous or impatient manner toward attorney in such a degree as to require public censure where judge's decision not to permit attorney to appear on behalf of the witnesses after attorney had failed to comply with local rules of procedure by filing an entry of appearance or pretrial motion was not arbitrary and where his subsequent decision to hold attorney in contempt was the result of judicial discretion. Hinton v. Judicial Retirement & Removal Comm'n, 854 S.W.2d 756, 1993 Ky. LEXIS 62 (Ky. 1993).
6. Suspension.
For violation of Cannon 7B(1)(c) where campaign literature was in the form of a newspaper and was a misrepresentation of fact and letter written by supporter that stated that while the incumbent judge let child abusers off easy if candidate were elected she would not, penalty of thirty day suspension to run concurrently was substituted for penalty of thirty (30) days suspension to run consecutively. Summe v. Judicial Retirement & Removal Comm'n, 947 S.W.2d 42, 1997 Ky. LEXIS 69 (Ky. 1997).
Rule 4.300.  Kentucky Code of Judicial Conduct.
Text
KENTUCKY CODE OF JUDICIAL CONDUCT
PREAMBLE
[1] An independent, fair, and impartial judiciary is indispensable to our system of justice. The United States and Kentucky legal systems are based upon the principle that an independent, impartial, and competent judiciary, composed of men and women of integrity, will interpret and apply the law that governs our society. Thus, the judiciary plays a central role in preserving the principles of justice and the rule of law. Inherent in all the Rules contained in this Code are the precepts that judges, individually and collectively, must respect and honor the judicial office as a public trust and strive to maintain and enhance confidence in the legal system.
[2] Judges should maintain the dignity of judicial office at all times, and avoid both impropriety and the appearance of impropriety in their professional and personal lives. They should aspire at all times to conduct that ensures the greatest possible public confidence in their independence, impartiality, integrity, and competence.
[3] The Code of Judicial Conduct establishes standards for the ethical conduct of judges and judicial candidates. It is not intended as an exhaustive guide for the conduct of judges and judicial candidates, who are governed in their judicial and personal conduct by general ethical standards as well as by the Code. The Code is intended, however, to provide guidance and assist judges in maintaining the highest standards of judicial and personal conduct, and to provide a basis for regulating their conduct through disciplinary agencies.
SCOPE
[1] The Code of Judicial Conduct consists of four Canons, numbered Rules under each Canon, and Comments that generally follow and explain each Rule. Scope and Terminology sections provide additional guidance in interpreting and applying the Code. An Application section establishes when the various Rules apply to a judge or judicial candidate.
[2] The Canons state overarching principles of judicial ethics that all judges must observe. Although a judge may be disciplined only for violating a Rule, the Canons provide important guidance in interpreting the Rules. Where a Rule contains a permissive term, such as “may” or “should,” the conduct being addressed is committed to the personal and professional discretion of the judge or candidate in question, and no disciplinary action should be taken for action or inaction within the bounds of such discretion.
[3] The Comments that accompany the Rules serve two functions. First, they provide guidance regarding the purpose, meaning, and proper application of the Rules. They contain explanatory material and, in some instances, provide examples of permitted or prohibited conduct. Comments neither add to nor subtract from the binding obligations set forth in the Rules. Therefore, when a Comment contains the term “must,” it does not mean that the Comment itself is binding or enforceable; it signifies that the Rule in question, properly understood, is obligatory as to the conduct at issue.
[4] Second, the Comments identify aspirational goals for judges. To implement fully the principles of this Code as articulated in the Canons, judges should strive to exceed the standards of conduct established by the Rules, holding themselves to the highest ethical standards and seeking to achieve those aspirational goals, thereby enhancing the dignity of the judicial office.
[5] The Rules of the Code of Judicial Conduct are rules of reason that should be applied consistent with constitutional requirements, statutes, other court rules, and decisional law, and with due regard for all relevant circumstances. The Rules should not be interpreted to impinge upon the essential independence of judges in making judicial decisions.
[6] Although the black letter of the Rules is binding and enforceable, it is not contemplated that every transgression will result in the imposition of discipline. Whether  discipline should be imposed should be determined through a reasonable and reasoned application of the Rules, and should depend upon factors such as the seriousness of the transgression, the facts and circumstances that existed at the time of the transgression, the extent of any pattern of improper activity, whether there have been previous violations, and the effect of the improper activity upon the judicial system or others.
[7] The Code is not designed or intended as a basis for civil or criminal liability. Neither is it intended to be the basis for litigants to seek collateral remedies against each other or to obtain tactical advantages in proceedings before a court.
TERMINOLOGY
The first time any term listed below is used in a Rule (including a Rule's Comments) in its defined sense, it is followed by an asterisk (*).
“Appropriate authority” means the authority having responsibility for initiation of disciplinary process in connection with the violation to be reported. See Rule 2.15.
“Contribution” means both financial and in-kind contributions, such as goods, professional or volunteer services, advertising, and other types of assistance, which, if obtained by the recipient otherwise, would require a financial expenditure. See Rules 3.1, 3.7, 3.13, 4.1, and 4.4.
“De minimis,” in the context of interests pertaining to disqualification of a judge, means an insignificant interest that could not raise a reasonable question regarding the judge's impartiality. See Rules 2.11 and 3.8.
“Domestic partner” means a person with whom another person maintains a household and an intimate relationship, other than a person to whom he or she is legally married. See Rules 2.11, 2.13, 3.13, and 3.14.
“Economic interest” means ownership of more than a de minimis legal or equitable interest. Except for situations in which the judge participates in the management of such a legal or equitable interest, or the interest could be substantially affected by the outcome of a proceeding before a, judge, it does not include:
 	(1)  an interest in the individual holdings within a mutual or common investment  fund;
 	(2)  an interest in securities held by an educational, religious, charitable, fraternal, or civic organization in which the judge or the judge's spouse, domestic partner, parent, or child serves as a director, an officer, an advisor, or other participant;
 	(3)  a deposit in a financial institution or deposits or proprietary interests the judge may maintain as a member of a mutual savings association or credit union, or similar proprietary interests;
 	(4)  an interest in the issuer of government securities held by the judge; or
See Rules 1.3, 2.11, 3.2, and 3.8.
“Fiduciary” includes relationships such as executor, administrator, tr[mu]stee, or guardian. See Rules 2.11, 3.2, and 3.8.
“Impartial,” “impartiality,” and “impartially” mean absence of bias or prejudice in favor of, or against, particular parties or classes of parties, as well as maintenance of an open mind in considering issues that may come before a judge. See Canons 1, 2, and 4, and Rules 1.2, 2.2, 2.6, 2.7, 2.10, 2.11, 2.13, 3.1, 3.2, 3.4, 3.6, 3.7, 3.12, 3.13, 3.14, 4.1, 4.2, 4.3, and 4.5.
“Impending” means imminent or expected to occur in the near future. See Rules 2.9, 2.10, 3.13, and 3.14.
“Impropriety” includes conduct that violates the law, court rules, or provisions of this Code, and conduct that undermines a judge's independence, integrity, or impartiality. See  Canon 1 and Rules 1.2, 3.6, and 3.13.
“Independence” means a judge's freedom from influence or controls other than those established by law. See Canons 1 and 4, and Rules 11.2, 2.7, 2.10, 3.1, 3.2, 3.4, 3.7, 3.12, 3.13, 3.14, 4.1, and 4.2.
“Integrity” means probity, fairness, honesty, uprightness, and soundness of character. See Canons 1 and 4, and Rules 1.2, 2.7, 2.10, 3.1, 3.2, 3.6, 3.7, 3.12, 3.13, 3.14, 4.1, and 4.2.
“Judicial candidate” means any person, including a sitting judge, who is seeking  selection for judicial office by election or appointment. A person becomes candidate for judicial office as soon as he or she makes a public announcement of candidacy, declares or files as a candidate with the election or appointment authority, authorizes or, where permitted, engages in solicitation or acceptance of contributions or support, or is nominated for election or appointment to office. See Rules 2.11, 3.15, 4.1, 4.2, and 4.4.
“Knowingly,” “knowledge,” “known,” and “knows” mean actual knowledge of the fact in question. A person's knowledge may be inferred from circumstances. See Rules 1.3, 2.11, 2.15, 2.16, 3.2, 3.6, and 4.1.
“Law” encompasses court rules as well as statutes, constitutional provisions, and decisional law. See Rules 1.1, 1.2, 1.3, 2.1, 2.2, 2.4, 2.6, 2.7, 2.8, 2.9, 2.13, 3.1, 3.4, 3.9, 3.12, 3.13, 3.14, 4.1, 4.2, and 4.4.
“Member of the candidate's family” means a spouse, domestic partner, child, grandchild, parent, grandparent, or other relative or person with whom the candidate maintains a close familial relationship. See Rules 4.1 and 4.2.
“Member of the judge's family” means a spouse, domestic partner, child, grandchild, parent, grandparent, or other relative or person with whom the judge maintains a close familial relationship. See Rules 3.7, 3.8, 3.10, and 3.11.
“Member of a judge's family residing in the judge's household” means any relative of a judge by blood or marriage, or a person treated by a judge as a member of the judge's family, who resides in the judge's household. See Rules 2.11 and 3.13.
“Nonpublic information” means information that is not available to the public. Nonpublic information may include, but is not limited to, information that is sealed by statute or court order or impounded or communicated in camera, and information offered in grand jury proceedings, presentencing reports, dependency cases, or psychiatric reports. See Rule 3.5.
“Pending” means commenced. A matter continues to be pending through any appellate process until final disposition. See Rules 2.9, 2.10, 3.13, 3.14, and 4.1.
“Personally solicit” means a direct request made by a judge or a judicial candidate for financial support or in-kind services, whether made by letter, telephone, social media, or any other means of communication. See Rules 3.7, 4.1, and 4.4.
“Political organization” means a political party or other group sponsored by or affiliated with a political party or candidate, the principal purpose of which is to further the election or appointment of candidates for partisan political office. For purposes of this Code, the term does not include a judicial candidate's campaign committee created as authorized by Rule 4.4. See Rules 4.1 and 4.3.
“Third degree of relationship” includes the following persons: great-grandparent, grandparent, parent, uncle, aunt, brother, sister, child, grandchild, great-grandchild, nephew, and niece. See Rules 2.11 and 4 2.13.
APPLICATION
The Application section establishes when the various Rules apply to a judge or judicial candidate.
I.  Applicability of this Code 
 	(A)  The provisions of the Code apply to all full-time judges. Parts II through IV of this section identify provisions that apply to three distinct categories of part-time judges, including judicial officers, only while they are serving as judges, and provisions that do not apply to part-time judges/judicial officers at any time. All other Rules are therefore applicable to part-time judges/judicial officers at all times. The three categories of judicial service in other than a full-time capacity are necessarily defined in general terms because of the widely varying forms of judicial service. Canon 4 applies to  judicial candidates.
 	(B)  A judge, within the meaning of this Code, is anyone who is authorized to perform judicial functions, including a judicial officer as provided in Parts II through IV of this section, such as a court commissioner.
COMMENTARY:

[1] The Rules in this Code have been formulated to address the ethical obligations of any person who serves a judicial function, and are premised upon the supposition that a uniform system of ethical principles should apply to all those authorized to perform judicial functions.
[2] The determination of which category and, accordingly, which specific Rules apply to an individual judicial officer, depends upon the facts of the particular judicial service.
[3] In recent years many jurisdictions have created what are often called “specialty” or “problem solving” courts, in which judges are authorized by court rules to act in nontraditional ways. Judges presiding in drug courts and monitoring the progress of participants in those courts' programs may be authorized and even encouraged to communicate directly with social workers, probation officers, and others outside the context of their usual judicial role as independent decision makers on issues of fact and law. Such conduct may be permissible under applicable law* and not in violation of this Code. See, e.g., Rule 2.9, Comment [4].
II.  Continuing Part-Time Judge A judicial officer who serves repeatedly on a part-time basis under a continuing  appointment (“continuing part-time judge”),
 	(A)  is not required to comply:
 		(1)  with Rule 4.1 (Political and Campaign Activities of Judges and Judicial Candidates in General) (A)(l) through (7), except while serving as a judge; or
 		(2)  at any time with Rules 3.8(A) (Appointments to Fiduciary Positions), 3.9 (Service as Arbitrator or Mediator), 3.10 (Practice of Law), 3.11(B) (Financial, Business, or Remunerative Activities); and
 	(B)  may practice law in the court in which the judge serves or in any court subject to the appellate jurisdiction of the court on which the judges serves, but shall not act as a lawyer in a proceeding in which the judge has served as a judge or in any other proceeding related thereto.
COMMENTARY:

[1] Master commissioners, domestic relations commissioners and trial commissioners serve repeatedly on a part-time basis under a continuing appointment. These judicial officers are, therefore, subject to this rule.
[2] When a person who has been a continuing part-time judge is no longer a continuing part-time judge, that person may act as a lawyer in a proceeding in which he or she has served as a judge or in any other proceeding related thereto only with the informed consent of all parties, and pursuant to SCR 3.130(1.12).
III.  Periodic Part-Time Judge A periodic part-time judge who serves or expects to serve repeatedly on a part-time basis, but under a separate appointment for each limited period of service or for each matter,
 	(A)  is not required to comply:
 		(1)  with Rule 4.1 (Political and Campaign Activities of Judges and Judicial Candidates in General) (A)(l) through (7), except while serving as a judge; or;
 		(2)  at any time with 3.8(A) (Appointments to Fiduciary Positions), 3.9 (Service as Arbitrator or Mediator), 3.10 (Practice of Law), and 3.11(B) (Financial, Business, or Remunerative Activities); and
 	(B)  may not practice law or serve as an arbitrator or mediator in the district or circuit court in which the judge serves or in any court subject to the appellate jurisdiction of the court on which the judges serves, and shall not act as a lawyer in a proceeding in which the judge has served as a judge or in any other proceeding related thereto.
COMMENTARY:

[1] Retired/senior judges who participate in the Temporary Assignment of Retired Judges Program are subject to this Rule.
[2] Retired judges or justices who do not participate in the Temporary Assignment of Retired Judges Program but who are appointed to serve by the Chief Justice, pursuant to Kentucky Constitution § 110(5), are subject to this Rule.
IV.  Pro Tempore Part-Time Judge A pro tempore part-time judge who serves or expects to serve once or only sporadically on a part-time basis under a separate appointment for each period of service or for each case heard is not required to comply:
 	(A)  except while serving as a judge, with Rules 2.4 (External Influences on Judicial Conduct), 3.2 (Appearances before Governmental Bodies and Consultation with Government Officials), and Rule 4.1 (Political and Campaign Activities of Judges and Judicial Candidates in General) (A)(l) through (7); or
 	(B)  at any time with 3.8 (Appointments to Fiduciary Positions), 3.9 (Service as Arbitrator or Mediator), 3.10 (Practice of Law), and 3.11(B) (Financial, Business, or Remunerative Activities).
COMMENTARY:

[1] Special justices appointed to the Supreme Court by the Governor, pursuant to Kentucky Constitution § 110(3), are subject to this Rule.
V.  Time for Compliance A person to whom this Code becomes applicable shall comply immediately with its provisions, except that those judges to whom Rules 3.8 (Appointments to Fiduciary Positions) and 3.11 (Financial, Business, or Remunerative Activities) apply shall comply with those Rules as soon as reasonably possible, but in no event later than 90 days after the Code becomes applicable to the judge.
COMMENTARY:

[1] If serving as a fiduciary when selected as judge, a new judge may, notwithstanding the prohibitions in Rule 3.8, continue to serve as fiduciary, but only for that period of time necessary to avoid serious adverse consequences to the beneficiaries of the fiduciary relationship and in no event longer than 90 days. Similarly, if engaged at the time of judicial selection in a business activity, a new judge may, notwithstanding the prohibitions in Rule 3.11, continue in that activity for a reasonable period but in no event longer than 90 days.
CANON 1
A JUDGE SHALL UPHOLD AND PROMOTE THE INDEPENDENCE, INTEGRITY, AND IMPARTIALITY OF THE JUDICIARY, AND SHALL AVOID IMPROPRIETY AND THE APPEARANCE OF IMPROPRIETY.
 		RULE 1.1  Compliance with the Law
A judge shall comply with the law,* including the Code of Judicial Conduct.
 		RULE 1.2  Promoting Confidence in the Judiciary
A judge shall act at all times in a manner that promotes public confidence in the independence,* integrity,* and impartiality* of the judiciary, and shall avoid impropriety* and the appearance of impropriety.
COMMENTARY:

[1] Public confidence in the judiciary is eroded by improper conduct and conduct that creates the appearance of impropriety. This principle applies to both the professional and personal conduct of a judge.
[2] A judge should expect to be the subject of public scrutiny that might be viewed as burdensome if applied to other citizens, and must accept the restrictions imposed by the Code.
[3] Conduct that compromises or appears to compromise the independence, integrity, and impartiality of a judge undermines public confidence in the judiciary. Because the listing of all such conduct is not practicable, the Rule is necessarily cast in general terms.
[4] Judges should participate in activities that promote ethical conduct among judges and lawyers, support professionalism within the judiciary and the legal profession, and promote access to justice for all.
[5] Actual improprieties include violations of law,* court rules, or provisions of this Code. The test for appearance of impropriety is whether the conduct would create in reasonable minds a perception that the judge engaged in conduct that reflects adversely on the judge's honesty, impartiality, temperament, or fitness to serve as a judge.
[6] A judge should initiate and participate in community outreach activities for the purpose of promoting public understanding of and confidence in the administration of justice. In conducting such activities, the judge must act in a manner consistent with this Code.
 	RULE 1.3  Avoiding Abuse of the Prestige of Judicial Office
A judge shall not abuse the prestige of judicial office to advance the personal or economic interests* of the judge or others, or allow others to do so.
COMMENTARY:

[1] It is improper for a judge to use or attempt to use his or her position to gain personal advantage or deferential treatment of any kind. For example, it would be improper for a judge to allude to his or her judicial status to gain favorable treatment in encounters with traffic officials. Similarly, a judge must not use judicial letterhead to gain an advantage in conducting his or her personal business.
[2] A judge may provide a reference or recommendation for an individual based upon  the judge's personal knowledge.* The judge may use official letterhead if the judge indicates that the reference is personal and if no likelihood exists that the use of the letterhead would reasonably be perceived as an attempt to exert pressure by reason of the judicial office.
[3] Judges may participate in the process of judicial selection by cooperating with appointing authorities and nominating commissions, and by responding to inquiries from such entities concerning the professional qualifications of a person being considered for judicial office.
[4] In contracts for publication of a judge's writing, the judge should retain sufficient control over the advertising to avoid exploitation of the judge's office in violation of this rule. A biography or description of the individual that includes office(s) currently or previously held is a communication of professional qualifications and is permitted by this rule.
CANON 2
A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OFFICE IMPARTIALLY, COMPETENTLY, AND DILIGENTLY.
 		RULE 2.1  Giving Precedence to the Duties of Judicial Office
The duties of judicial office, as prescribed by law,* shall take precedence over all of a judge's personal and extrajudicial activities.
COMMENTARY

[1] To ensure that judges are available to fulfill their judicial duties, judges must conduct their personal and extrajudicial activities to minimize the risk of conflicts that would result in frequent disqualification. See Canon 3.
[2] Although not a duty of judicial office unless prescribed by law, judges are encouraged to participate in activities that promote public understanding of and confidence in the justice system.
 		RULE 2.2  Impartiality and Fairness
A judge shall uphold and apply the law,* and shall perform all duties of judicial office fairly and impartially.*
COMMENTARY:

[1] To ensure impartiality and fairness to all parties, a judge must be objective and open-minded.
[2] Although each judge comes to the bench with a unique background and personal philosophy, a judge must interpret and apply the law without regard to whether the judge approves or disapproves of the law in question.
[3] When applying and interpreting the law, a judge sometimes may make good-faith errors of fact or law. Errors of this kind do not violate this Rule.
[4] A judge does not violate this Rule by making reasonable accommodations to ensure pro se litigants the opportunity to have their matters fairly heard.
 		RULE 2.3  Bias, Prejudice, and Harassment
 		 	(A)  A judge shall perform the duties of judicial office, including administrative duties, without bias or prejudice.
 		 	(B)  A judge shall not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, or engage in harassment, including but not limited to bias, prejudice, or harassment based upon race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, and shall not permit court staff, court officials, or others subject to the judge's direction and control to do so.
 		 	(C)  A judge shall require lawyers in proceedings before the court to refrain from manifesting bias or prejudice, or engaging in harassment, based upon attributes including but not limited to race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation, against parties, witnesses, lawyers, or others.
 		 	(D)  The restrictions of paragraphs (B) and (C) do not preclude judges or lawyers from making legitimate reference to the listed factors, or similar factors, when they are relevant to an issue in a proceeding.
COMMENTARY:

[1] A judge who manifests bias or prejudice in a proceeding impairs the fairness of the proceeding and brings the judiciary into disrepute.
[2] Examples of manifestations of bias or prejudice include but are not limited to epithets; slurs; demeaning nicknames; negative stereotyping; attempted humor based upon stereotypes; threatening, intimidating, or hostile acts; suggestions of connections between race, ethnicity, or nationality and crime; and irrelevant references to personal characteristics. Even facial expressions and body language can convey to parties and lawyers in the proceeding, jurors, the media, and others an appearance of bias or prejudice. A judge must avoid conduct that may reasonably be perceived as prejudiced or biased.
[3] Harassment, as referred to in paragraphs (B) and (C), is verbal or physical conduct that denigrates or shows hostility or aversion toward a person on bases such as race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socioeconomic status, or political affiliation.
[4] Sexual harassment includes, but is not limited to, sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature that is unwelcome.
 		RULE 2.4  External Influences on Judicial Conduct
 		 	(A)  A judge shall not be swayed by public clamor or fear of criticism.
 		 	(B)  A judge shall not permit family, social, political, financial, or other interests or relationships to influence the judge's judicial conduct or judgment.
 		 	(C)  A judge shall not convey or permit others to convey the impression that any person or organization is in a position to influence the judge.
COMMENTARY:

[1] An independent judiciary requires that judges decide cases according to the law* and facts, without regard to whether particular laws or litigants are popular or unpopular with the public, the media, government officials, or the judge's friends or family. Confidence in the judiciary is eroded if judicial decision making is perceived to be subject to inappropriate outside influences.
 		RULE 2.5  Competence, Diligence, and Cooperation
 		 	(A)  A judge shall perform judicial and administrative duties competently and diligently.
 		 	(B)  A judge shall cooperate with other judges and court officials in the administration of court business.
COMMENTARY:

[1] Competence in the performance of judicial duties requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary to perform a judge's responsibilities of judicial office.
[2] A judge should seek the necessary docket time, court staff, expertise, and resources to discharge all adjudicative and administrative responsibilities.
[3] Prompt disposition of the court's business requires a judge to devote adequate time to judicial duties, to be punctual in attending court and expeditious in determining matters under submission, and to take reasonable measures to ensure that court officials, litigants, and their lawyers cooperate with the judge to that end.
[4] In disposing of matters promptly and efficiently, a judge must demonstrate due regard for the rights of parties to be heard and to have issues resolved without unnecessary cost or delay. A judge should monitor and supervise cases in ways that reduce or eliminate dilatory practices, avoidable delays, and unnecessary costs.
 		RULE 2.6  Ensuring the Right to Be Heard
 		 	(A)  A judge shall accord to every person who has a legal interest in a proceeding, or that person's lawyer, the right to be heard according to law.*
 		 	(B)  A judge may encourage parties to a proceeding and their lawyers to settle matters in dispute but shall not act in a manner that coerces any party into settlement.
COMMENTARY:

[1] The right to be heard is an essential component of a fair and impartial system of justice. Substantive rights of litigants can be protected only if procedures protecting the right to be heard are observed.
[2] The judge plays an important role in overseeing the settlement of disputes, but should be careful that efforts to further settlement do not undermine any party's right to be heard according to law. The judge should keep in mind the effect that the judge's participation in settlement discussions may have, not only on the judge's own views of the case, but also on the perceptions of the lawyers and the parties if the case remains with the judge after settlement efforts are unsuccessful. Among the factors that a judge should consider when deciding upon an appropriate settlement practice for a case are (1) whether the parties have requested or voluntarily consented to a certain level of participation by the judge in settlement discussions, (2) whether the parties and their counsel are relatively sophisticated in legal matters, (3) whether the case will be tried by the judge or a jury, (4) whether the parties participate with their counsel in settlement discussions, (5) whether any parties are unrepresented by counsel, and (6) whether the matter is civil or criminal.
[3] Judges must be mindful of the effect settlement discussions can have, not only on their objectivity and impartiality,* but also on the appearance of their objectivity and  impartiality. Despite a judge's best efforts, instances may occur when information obtained during settlement discussions could influence a judge's decision making during trial, and, in such instances, the judge should consider whether disqualification may be appropriate. See Rule 2.11(A)(1).
 		RULE 2.7  Responsibility to Decide
A judge shall hear and decide matters assigned to the judge, except when disqualification is required by Rule 2.11 or other law.*
COMMENTARY:

[1] Judges must be available to decide the matters that come before the court. Although there are times when disqualification is necessary to protect the rights of litigants and preserve public confidence in the independence,* integrity,* and impartiality* of the judiciary, judges must be available to decide matters that come before the courts. Unwarranted disqualification may bring public disfavor to the court and to the judge personally. The dignity of the court, the judge's respect for fulfillment of judicial duties, and a proper concern for the burdens that may be imposed upon the judge's colleagues require that a judge not use disqualification to avoid cases that present difficult, controversial, or unpopular issues.
 		RULE 2.8  Decorum, Demeanor, and Communication with Jurors
 		 	(A)  A judge shall require order and decorum in proceedings before the court.
 		 	(B)  A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, court staff, court officials, and others with whom the judge deals in an official capacity, and shall require similar conduct of lawyers, court staff, court officials, and others subject to the judge's direction and control.
 		 	(C)  A judge shall not commend or criticize jurors for their verdict other than in a court order or opinion in a proceeding.
COMMENTARY:

[1] The duty to hear all proceedings with patience and courtesy is not inconsistent with the duty imposed in Rule 2.5 to dispose promptly of the business of the court. Judges can  be efficient and businesslike while being patient and deliberate.
[2] Commending or criticizing jurors for their verdict may imply a judicial expectation in future cases and may impair a juror's ability to be fair and impartial in a subsequent case.
[3] A judge who is not otherwise prohibited by law* from doing so may meet with jurors who choose to remain after trial but should be careful not to discuss the merits of the case.
 		RULE 2.9  Ex Parte Communications
 		 	(A)  A judge shall not initiate, permit, or consider ex parte communications, or consider other communications made to the judge outside the presence of the parties or their lawyers, concerning a pending* or impending* matter, except as follows:
 		 		(1)  When circumstances require it, ex parte communication for scheduling, administrative, or emergency purposes, which does not address substantive matters, is permitted, provided:
 		 		 	(a)  the judge reasonably believes that no party will gain a procedural, substantive, or tactical advantage as, a result of the ex parte communication; and
 		 		 	(b)  the judge makes provision promptly to notify all other parties of the substance of the ex parte communication, and gives the parties an opportunity to respond.
 		 		(2)  As a part of legal research, a judge may obtain the advice of a disinterested expert on the law applicable to a proceeding before the judge.
 		 		(3)  A judge may consult with court' staff and court officials whose functions are to aid the judge in carrying out the judge's adjudicative responsibilities, or with other judges, provided the judge makes reasonable efforts to avoid receiving factual information that is not part of the record, and does not abrogate the responsibility personally to decide the matter.
 		 		(4)  A judge may, with the consent of the parties, confer separately with the parties and their lawyers in an effort to settle matters pending before the judge.
 		 		(5)  A judge may initiate, permit, or consider any ex parte communication when expressly authorized by law* to do so.
 		 	(B)  If a judge inadvertently receives an unauthorized ex parte communication bearing upon the substance of a matter, the judge shall make provision promptly to notify the parties of the substance of the communication and provide the parties with an opportunity to respond.
 		 	(C)  A judge shall not investigate facts in a matter independently, and shall consider only the evidence presented and any facts that may properly be judicially noticed.
 		 	(D)  A judge shall make reasonable efforts, including providing appropriate supervision, to ensure that this Rule is not violated by court staff, court officials, and others subject to the judge's direction and control.
COMMENTARY:

[1] To the extent reasonably possible, all parties or their lawyers shall be included in all communications to or from a judge. See Rule 2.6(A); see also Commonwealth v. Carman, 455 S.W.3d 916, 923 (Ky. 2015) (holding that ex parte communications to modify conditions of release are improper); Commonwealth v. Wilson, 384 S.W.3d 113, 114 (Ky. 2012) (holding that Commonwealth is entitled to notice and opportunity to be heard on criminal defendant's motion to vacate or set aside arrest warrant).
[2] Whenever the presence of a party or notice to a party is required by this Rule, notice shall be given to the party's lawyer or, if the party is unrepresented, to the party.
[3] The proscription against communications concerning a proceeding includes communications with lawyers, law teachers, and other persons who are not participants in the proceeding, except to the limited extent permitted by this Rule.
[4] A judge may initiate, permit, or consider ex parte communications expressly authorized by law, such as when serving on specialty or problem-solving courts, mental health courts, or drug courts. In this capacity, judges may assume a more interactive role  with parties, treatment providers, probation officers, social workers, and others.
[5] A judge may consult with other judges on-pending matters, but must avoid ex parte discussions of a case with judges who have previously been disqualified from hearing the matter, and with judges who have appellate jurisdiction over the matter.
[6] The prohibition against a judge investigating the facts in a matter extends to information available in all mediums, including electronic.
[7] A judge may consult ethics advisory committees, outside counsel, or legal experts concerning the judge's compliance with this Code. Such consultations are not subject to the restrictions of paragraph (A)(2).
 		RULE 2.10  Judicial Statements on Pending and Impending Cases
 		 	(A)  A judge shall not make any public statement that might reasonably be expected to affect the outcome or impair the fairness of a matter pending* or impending* in any court, or make any nonpublic statement that might substantially interfere with a fair trial or hearing.
 		 	(B)  A judge shall not, in connection with cases, controversies, or issues that are likely to come before the court, make pledges, promises, or commitments that are inconsistent with the impartial* performance of the adjudicative duties of judicial office.
 		 	(C)  A judge shall require court staff, court officials, and others subject to the judge's direction and control to refrain from making statements that the judge would be prohibited from making by paragraphs (A) and (B).
 		 	(D)  Notwithstanding the restrictions in paragraph (A), a judge may make public statements in the course of official duties, may explain court procedures, and may comment on any proceeding in which the judge is a litigant in a personal capacity.
 		 	(E)  Subject to the requirements of paragraph (A), a judge may respond  directly or through a third party to allegations in the media or elsewhere concerning the judge's conduct in a matter.
COMMENTARY:

[1] This Rule's restrictions on judicial speech are essential to the maintenance of the independence,* integrity,* and impartiality of the judiciary. Paragraphs (A) and (B) make clear that the prohibition applying-to judges and judicial candidates in Rule 4.1 (A)(12) and (13) applies to sitting judges at all times, and the Commentary to Rule 4.1(A)(12) and (13) is applicable to this Rule as well.
[2] This Rule does not prohibit a judge from commenting on proceedings in which the judge is a litigant in a personal capacity. In cases in which the judge is a litigant in an official capacity, such as a writ of mandamus, the judge must not comment publicly.
[3] Depending upon the circumstances, the judge should consider whether it may be preferable for a third party, rather than the judge, to respond or issue statements in connection with allegations concerning the judge's conduct in a matter.
 		RULE 2.11  Disqualification
 		 	(A)  A judge shall disqualify himself or herself in any proceeding in which the judge's impartiality* might reasonably be questioned, including but not limited to the following circumstances:
 		 		(1)  The judge has a personal bias or prejudice concerning a party or a party's lawyer, or personal knowledge* of facts that are in dispute in the proceeding.
 		 		(2)  The judge knows* that the judge, the judge's spouse or domestic partner,* or a person within the third degree of relationship* to either of them, or the spouse or domestic partner of such a person is:
 		 		 	(a)  a party to the proceeding, or an officer, director, general partner, managing member, or trustee of a party;
 		 		 	(b)  acting as a lawyer in the proceeding;
 		 		 	(c)  a person who has more than a de minimis* interest that could be substantially affected by the proceeding; or
 		 		 	(d)  likely to be a material witness in the proceeding.
 		 		(3)  The judge knows that he or she, individually or as a fiduciary,* or the judge's spouse, domestic partner, parent, or child, or any other member of the judge's family residing in the judge's household,* has an economic interest* in the subject matter in controversy or in a party to the proceeding.
 		 		(4)  The judge, while a judge or a judicial candidate,* has made a public statement, other than in a court proceeding, judicial decision, or opinion, that commits or appears to commit the judge to reach a particular result or rule in a particular way in the proceeding or controversy.
 		 		(5)  The judge:
 		 		 	(a)  served as a lawyer in the matter in controversy, or was associated with a lawyer who participated substantially as a lawyer in the matter during such association;
 		 		 	(b)  served in governmental employment, and in such capacity participated personally and substantially as a lawyer or public official concerning the proceeding, or has publicly expressed in such capacity an opinion concerning the merits of the particular matter in controversy;
 		 		 	(c)  was a material witness concerning the matter; or
 		 		 	(d)  previously presided as a judge over the matter in another court.
 		 	(B)  A judge shall keep informed about the judge's personal and fiduciary economic interests, and make a reasonable effort to keep informed about the personal economic interests of the judge's spouse or domestic partner and minor children residing in the judge's household.
 		 	(C)  A judge subject to disqualification under this Rule, other than for bias or prejudice under paragraph (A)(1), may disclose on the record the basis of the judge's disqualification and may ask the parties and their lawyers to consider, outside the presence of the judge and court personnel, whether to waive disqualification. If, following the disclosure, the parties and lawyers  agree, without participation by the judge or court personnel, that the judge should not be disqualified, the judge may participate in the proceeding. The agreement shall be incorporated into the record of the proceeding.
COMMENTARY:

[1] Under this Rule, a judge is disqualified whenever the judge's impartiality might reasonably be questioned, regardless of whether any of the specific provisions of  paragraphs (A)(1) through (5) apply. In many jurisdictions, the term “recusal” is used interchangeably with the term “disqualification.”
[2] A judge's obligation not to hear or decide matters in which disqualification is  required applies regardless of whether a motion to disqualify is filed.
[3] The rule of necessity may override the rule of disqualification. For example, a judge might be required to participate in judicial review of a judicial salary statute, or might be the only judge available in a matter requiring immediate judicial action, such as a hearing on probable cause or a temporary restraining order. In matters that require immediate action, the judge must disclose on the record the basis for possible disqualification and make reasonable efforts to transfer the matter to another judge as soon as practicable.
[4] The fact that a lawyer in a proceeding is affiliated with a law firm with which a relative of the judge is affiliated does not itself disqualify the judge. If, however, the judge's impartiality might reasonably be questioned under paragraph (A), or the relative is known by the judge to have an interest in the law firm that could be substantially affected by the proceeding under paragraph (A)(2)(c), the judge's disqualification is required.
[5] A judge should disclose on the record information that the judge believes the parties or their lawyers might reasonably consider relevant to a possible motion for disqualification, even if the judge believes there is no basis for disqualification.
[6] “Economic interest,” as set forth in the Terminology section, means ownership of more than a de minimis legal or equitable interest. Except for situations in which a judge participates in the management of such a legal or equitable interest, or the interest could be substantially affected by the outcome of a proceeding before a judge, it does not include:
(1) an interest in the individual holdings within a mutual or common investment fund;
(2) an interest in securities held by an educational, religious, charitable, fraternal, or civic organization in which the judge or the judge's spouse, domestic partner, parent, or child serves as a director, officer, advisor, or other participant;
(3) a deposit in a financial institution or deposits or proprietary interests the judge may maintain as a member of a mutual savings association or credit union, or similar proprietary interests; or
(4) an interest in the issuer of government securities held by the judge.
 		RULE 2.12  Supervisory Duties
 		 	(A)  A judge shall require court staff, court officials, and others subject to the judge's direction and control to act in a manner consistent with the judge's obligations under this Code.
 		 	(B)  A judge with supervisory authority for the performance of other judges shall take reasonable measures to ensure that those judges properly discharge their judicial responsibilities, including the prompt disposition of matters before them.
COMMENTARY:

[1] A judge is responsible for his or her own conduct and for the conduct of others, such' as staff, when those persons are acting at the judge's direction or control. A judge may not direct court personnel to engage in conduct on the judge's behalf or as the judge's representative when such conduct would violate the Code if undertaken by the judge.
[2] Public confidence in the judicial system depends upon timely justice. To promote the efficient administration of justice, a judge with supervisory authority must take the steps needed to ensure that judges under his or her  supervision administer their workloads promptly.
 		RULE 2.13  Administrative Appointments
 		 	(A)  In making administrative appointments, a judge:
 		 		(1)  shall exercise the power of appointment impartially* and on the basis of merit; and
 		 		(2)  shall avoid nepotism, favoritism, and unnecessary appointments.
 		 	(B)  A judge shall not approve compensation of appointees beyond the fair value of services rendered.
COMMENTARY:

[1] Appointees of a judge include assigned counsel, officials such as referees, commissioners, special masters, receivers, and guardians, and personnel such as clerks,  secretaries, and bailiffs. Consent by the parties to an appointment or an award of compensation does not relieve the judge of the obligation prescribed by paragraph (A).
[2] Unless otherwise defined by law,* nepotism is the appointment or hiring of any relative within the third degree of relationship* of either the judge or the judge's spouse or domestic partner,* or the spouse or domestic partner of such relative.
 		RULE 2.14  Disability and Impairment
A judge having a reasonable belief that the performance of a lawyer or another judge is impaired by drugs or alcohol, or by a mental, emotional, or physical condition, shall take appropriate action, which may include a confidential referral to a lawyer or judicial assistance program.
COMMENTARY:

[1] “Appropriate action” means action intended and reasonably likely to help the judge or lawyer in question address the problem and prevent harm to the justice system. Depending upon the circumstances, appropriate action may include, but is not limited to, speaking directly to the impaired person, notifying an individual with supervisory responsibility over the impaired person, or making a referral to an assistance program.
[2] Taking or initiating corrective action by way of referral to an assistance program may satisfy a judge's responsibility under this Rule. Assistance programs have many approaches for offering help to impaired judges and lawyers, such as intervention, counseling, or referral to appropriate health care professionals. Depending upon the gravity of the conduct that has come to the judge's attention, however, the judge may be required to take other action, such as reporting the impaired judge or lawyer to the appropriate authority,* agency, or body. See Rule 2.15.
 		RULE 2.15  Responding to Judicial and Lawyer Misconduct
 		 	(A)  A judge having knowledge* that another judge has committed a violation of this Code that raises a substantial question regarding the judge's honesty, trustworthiness, or fitness as a judge in other respects shall inform the appropriate authority.*
 		 	(B)  A judge having knowledge that a lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question regarding the lawyer's honesty, trustworthiness, or fitness as a lawyer in other respects shall inform the appropriate authority.
 		 	(C)  A judge who receives information indicating a substantial likelihood that another judge has committed a violation of this Code shall take  appropriate action.
 		 	(D)  A judge who receives information indicating a substantial likelihood that a lawyer has committed a violation of the Rules of Professional Conduct shall take appropriate action.
 		 	(E)  A judge acting in good faith in the discharge of disciplinary responsibilities required or permitted by this Rule shall be immune from any action, civil or criminal.
COMMENTARY:

[1] Taking action to address known misconduct is a judge's obligation. Paragraphs (A) and (B) impose an obligation on the judge to report to the appropriate disciplinary authority the known misconduct of another judge or a lawyer that raises a substantial question regarding the honesty, trustworthiness, or fitness of that judge or lawyer. Ignoring or denying known misconduct among one's judicial colleagues or members of the legal profession undermines a judge's responsibility to participate in efforts to ensure public respect for the justice system. This Rule limits the reporting obligation to those offenses that an independent judiciary must vigorously endeavor to prevent.
[2] A judge who does not have actual knowledge that another judge or a lawyer may have committed misconduct, but receives information indicating a substantial likelihood of such misconduct, is required to take appropriate action under paragraphs (C) and (D). Appropriate action may include, but is not limited to, communicating directly with the judge who may have violated this Code, communicating with a supervising judge, or reporting the suspected violation to the appropriate authority or other agency or body. Similarly, actions to be taken in response to information indicating that a lawyer has committed a violation of the Rules of Professional Conduct may include, but are not limited to, communicating directly with the lawyer who may have committed the violation, or reporting the suspected violation to the appropriate authority or other agency or body.
 		RULE 2.16  Cooperation with Disciplinary Authorities
 		 	(A)  A judge shall cooperate and be candid and honest with judicial and lawyer disciplinary agencies.
 		 	(B)  A judge shall not retaliate, directly or indirectly, against a person known* or suspected to have assisted or cooperated with an investigation of a judge or a lawyer.
COMMENTARY:

[1] Cooperation with investigations and proceedings of judicial and lawyer discipline agencies, as required in paragraph (A), instills confidence in judges' commitment to the integrity of the judicial system and the protection of the public.
CANON 3
A JUDGE SHALL CONDUCT THE JUDGE'S PERSONAL AND EXTRAJUDICIAL ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT WITH THE OBLIGATIONS OF JUDICIAL OFFICE.
 		RULE 3.1  Extrajudicial Activities in General
A judge may engage in extrajudicial activities, except as prohibited by law* or this Code. However, when engaging in extrajudicial activities, a judge shall not:
 		 		(A)  participate in activities that will interfere with the proper performance of the judge's judicial duties;
 		 		(B)  participate in activities that will lead to frequent disqualification of the judge;
 		 		(C)  participate in activities that would appear to a reasonable person to undermine the judge's independence,* integrity,* or impartiality;*
 		 		(D)  engage in conduct that would appear to a reasonable person to be coercive; or
COMMENTARY

[1] To the extent that time permits, and judicial independence and impartiality are not compromised, judges are encouraged to engage in appropriate extrajudicial activities. Judges are uniquely qualified to engage in extrajudicial activities that concern the law, the legal system, and the administration of justice, such as by speaking, writing, teaching, or participating in scholarly research projects. In addition, judges are permitted and encouraged to engage in educational, religious, charitable, fraternal, or civic extrajudicial activities not conducted for profit, even when the activities do not involve the law. See Rule 3.7.
[2] Participation in both law-related and other extrajudicial activities helps integrate judges into their communities, and furthers public understanding of and respect for courts and the judicial system.
[3] Discriminatory actions and expressions of bias or prejudice by a judge, even outside the judge's official or judicial actions, are likely to appear to a reasonable person to call into question the judge's integrity and impartiality. Examples include jokes or other remarks that demean individuals based upon their race, sex, gender, religion, national origin, ethnicity, disability, age, sexual orientation, or socioeconomic status. For the same reason, a judge's extrajudicial activities must not be conducted in connection or affiliation with an organization that practices invidious discrimination. See Rule 3.6.
[4] While engaged in permitted extrajudicial activities, judges must not coerce others or take action that would reasonably be perceived as coercive. For example, depending upon the circumstances, a judge's solicitation of contributions* or memberships for an organization, even as permitted by Rule 3.7(A), might create the risk that the person solicited would feel obligated to respond favorably, or would do so to curry favor with the judge.
 		RULE 3.2  Appearances before Governmental Bodies and Consultation with Government Officials
A judge shall not appear voluntarily at a public hearing before, or otherwise consult with, an executive or a legislative body or official, except:
 		 		(A)  in connection with matters concerning the law, the legal system, or the administration of justice;
 		 		(B)  in connection with matters about which the judge acquired knowledge* or expertise in the course of the judge's judicial duties; or
 		 		(C)  when the judge is acting prose in a matter involving the judge's legal or economic interests,* or when the judge is acting in a fiduciary* capacity.
COMMENTARY:

[1] Judges possess special expertise in matters of law, the legal system, and the administration of justice, and may properly share that expertise with governmental bodies and executive or legislative branch officials.
[2] In appearing before governmental bodies or consulting with government officials, judges must be mindful that they remain subject to other provisions of this Code, such as Rule 1.3, prohibiting judges from using the prestige of office to advance their own or others' interests, Rule 2.10, governing public comment on pending and impending matters, and Rule 3.1(C), prohibiting judges from engaging in extrajudicial activities that would appear to a reasonable person to undermine the judge's independence,* integrity,* or impartiality.*
[3] In general, it would be an unnecessary and unfair burden to prohibit judges from appearing before governmental bodies or consulting with government officials on matters that are likely to affect them as private citizens, such as zoning proposals affecting their real property. In engaging in such activities, however, judges must not refer to their judicial positions, and must otherwise exercise caution to avoid using the prestige of judicial office.
 		RULE 3.3  Testifying as a Character Witness
A judge shall not testify as a character witness in a judicial, administrative, or other adjudicatory proceeding or otherwise vouch for the character of a person in a legal proceeding, except when duly summoned.
COMMENTARY:

[1] A judge who, without being subpoenaed, testifies as a character witness abuses the prestige of judicial office to advance the interests of another. See Rule 1.3. Except in unusual circumstances where the demands of justice require, a judge should discourage a party from requiring the judge to testify as a character witness.
 		RULE 3.4  Appointments to Governmental Positions
A judge shall not accept appointment to a governmental committee, board, commission, or other governmental position within the executive or legislative branches that exercises power to make governmental decisions within that branch or determines governmental policy, except as otherwise authorized or required by law.*
COMMENTARY:

[1] Rule 3.4 is based upon Kentucky Constitution Sections 27 (providing for the separation of governmental powers into three branches) and 28 (prohibiting officers of one branch from exercising any power properly belonging to another branch). The Rule prohibits a judge from accepting any governmental position within either the legislative or executive branches that makes governmental decisions or policy. The Rule does not prohibit a judge from serving upon such a board or commission where judicial participation is otherwise required by law, subject to compliance with the Constitutional mandate. The Rule does not prohibit a judge from accepting positions within the  legislative or executive branches that are merely advisory and lack the authority to exercise the constitutional power of that branch. For example, service upon a board or committee that governs a state university would be prohibited, but service upon a university board that merely makes advisory suggestions to university officials would not  be prohibited by this Rule. Even in such instances, however, a judge should assess the appropriateness of accepting an appointment, paying particular attention to the subject matter of the appointment and the availability and allocation of judicial resources, including the judge's time commitments, and giving due regard to the requirements of the independence* and impartiality* of the judiciary.
[2] A judge may represent his or her country, state, or locality on ceremonial occasions or in connection with historical, educational, or cultural activities. Such representation does not constitute acceptance of a government position.
 		RULE 3.5  Use of Nonpublic Information
A judge shall not intentionally disclose or use nonpublic information* acquired in a judicial capacity for any purpose unrelated to the judge's judicial duties.
COMMENTARY:

[1] In the course of performing judicial duties, a judge may acquire information of commercial or other value that is unavailable to the public. The judge must not reveal or use such information for personal gain or for any purpose unrelated to his or her judicial duties.
[2] This Rule is not intended, however, to affect a judge's ability to act on information as necessary to protect the health or safety of the judge or a member of a judge's family, court personnel, or other judicial officers if consistent with other provisions of this Code.
 		RULE 3.6  Affiliation with Discriminatory Organizations
 		 	(A)  A judge shall not hold membership in any organization that practices invidious discrimination on the basis of race, sex, gender, religion, national origin, ethnicity, or sexual orientation.
 		 	(B)  A judge shall not use the benefits or facilities of an organization if the judge knows* or should know that the organization practices invidious discrimination on one or more of the bases identified in paragraph (A). A judge's attendance at an event in a facility of an organization that the judge is not permitted to join is not a violation of this Rule when the judge's attendance is an isolated event that could not reasonably be perceived as an endorsement of the organization's practices.
COMMENTARY:

[1] A judge's public manifestation of approval of invidious discrimination on any basis gives rise to the appearance of impropriety* and diminishes public confidence in the integrity* and impartiality* of the judiciary. A judge's membership in an organization that practices invidious discrimination creates the perception that the judge's impartiality is impaired.
[2] An organization is generally said to discriminate invidiously if it arbitrarily excludes from membership on the basis of race, sex, gender, religion, national origin, ethnicity, or sexual orientation persons who would otherwise be eligible for admission. Whether an organization practices invidious discrimination is a complex question to which judges should be attentive. The answer cannot be determined from a mere examination of an organization's current membership rolls, but, rather, depends upon how the  organization selects members, as well as other relevant factors, such as whether the organization is dedicated to the preservation of religious, ethnic, or cultural values of legitimate common interest to its members, or whether it is an intimate, purely private organization whose membership limitations could not constitutionally be prohibited.
[3] When a judge learns that an organization to which the judge belongs engages in invidious discrimination, the judge must resign immediately from the organization.
[4] A judge's membership in a religious organization as a lawful exercise of the freedom of religion is not a violation of this Rule.
[5] This Rule does not apply to national or state military service.
 		RULE 3.7  Participation in Educational, Religious, Charitable, Fraternal, or Civic Organizations and Activities
 		 	(A)  Subject to the requirements of Rules 3.1 and 3.4, a judge may participate in activities sponsored by organizations or governmental entities concerned with the law, the legal system, or the administration of justice, and those sponsored by or on behalf of educational, religious, charitable, fraternal, or civic organizations not conducted for profit, including but not limited to the following activities:
 		 		(1)  assisting such an organization or entity in planning related to fund-raising, and participating in the management and investment of the organization's or entity's funds;
 		 		(2)  personally soliciting* contributions* for such an organization or entity, but only from members of the judge's family,* or from judges over whom the judge does not exercise supervisory or appellate authority;
 		 		(3)  soliciting membership for an organization or entity concerned with the law, the legal system, or the administration of justice, but not if the membership solicitation is essentially a fund-raising mechanism or if the solicitation might reasonably be perceived as coercive;
 		 		(4)  appearing or speaking at, receiving an award or other recognition at, being featured on the program of, and permitting his or her title to be used in connection with an event of such an organization or entity, even if the event serves a fund-raising purpose, but may not personally engage in direct solicitation of contributions;
 		 		(5)  making recommendations to such a public or private fund-granting organization or entity in connection with its programs and activities, but only if the organization or entity is concerned with the law, the legal system, or the administration of justice; and
 		 		(6)  serving as an officer, director, trustee, or nonlegal advisor of such an organization or entity, unless it is likely that the organization or entity:
 		 		 	(a)  will be engaged in proceedings that would ordinarily come before the judge; or
 		 		 	(b)  will frequently be engaged in adversary proceedings in the court of which the judge is a member, or in any court subject to the appellate jurisdiction of the court of which the judge is a member.
 		 	(B)  A judge may encourage lawyers to provide pro bono public legal services.
COMMENTARY:

[1] The activities permitted by paragraph (A) generally include those sponsored by or undertaken on behalf of public or private not-for-profit educational institutions, and other not-for-profit organizations, including law-related, charitable, and other organizations.
[2] Even for law-related organizations, a judge should consider whether the membership and purposes of the organization, or the nature of the judge's participation in or association with the organization, would conflict with the judge's obligation to refrain from activities that reflect adversely upon a judge's independence,* integrity,* and impartiality.*
[3] Mere attendance at an event, whether or not the event serves a fund-raising purpose, does not constitute a violation of paragraph (A)(4). It is also generally permissible for a judge to serve as an usher or a food server or preparer, or to perform similar functions at fund-raising events sponsored by educational, religious, charitable, fraternal, or civic organizations. Such activities are not solicitation and do not present an element of coercion or abuse the prestige of judicial office.
[4] Identification of a judge's position in educational, religious, charitable, fraternal, or civic organizations on letterhead used for fund-raising or membership solicitation does not violate this Rule. The letterhead may list the judge's title or judicial office if comparable designations are used for other persons.
[5] In addition to appointing lawyers to serve as counsel for indigent parties in  individual cases, a judge may promote broader access to justice by encouraging lawyers to participate in pro bono public legal services, if in doing so the judge does not employ coercion, or abuse the prestige of judicial office. Such encouragement may take many forms, including providing lists of available programs, training lawyers to do pro bono public legal work, and participating in events recognizing lawyers who have done pro bono public work.
 		RULE 3.8  Appointments to Fiduciary Positions
 		 	(A)  A judge shall not accept appointment to serve in a fiduciary* position, such as executor, administrator, trustee, guardian, attorney in fact, or other personal representative, except for the estate, trust, or person of a member of the judge's family,* and then only if such service will not interfere with the proper performance of judicial duties.
 		 	(B)  A judge shall not serve in a fiduciary position if the judge as fiduciary will likely be engaged in proceedings that would ordinarily come before the judge, or if the estate, trust, or ward becomes involved in adversary proceedings in the court on which the judge serves, or one under its appellate jurisdiction.
 		 	(C)  A judge acting in a fiduciary capacity shall be subject to the same restrictions on engaging in financial activities that apply to a judge personally.
 		 	(D)  If a person who is serving in a fiduciary position becomes a judge, he or she must comply with this Rule as soon as reasonably practicable, but in no event later than 90 days after becoming a judge.
COMMENTARY:

[1] A judge should recognize that other restrictions imposed by this Code may conflict with a judge's obligations as a fiduciary; in such circumstances, a judge should resign as fiduciary. For example, serving as a fiduciary might require frequent disqualification of a judge under Rule 2.11 because a judge is deemed to have an economic interest* in shares of stock held by a trust if the amount of stock held is more than de minimis. *
 		RULE 3.9  Service as Arbitrator or Mediator
A judge shall not act as an arbitrator or a mediator or perform other judicial functions apart from the judge's official duties unless expressly authorized by law.*
COMMENTARY:

[1] This Rule does not prohibit a judge from participating in arbitration, mediation, or settlement conferences performed as part of assigned judicial duties. Rendering dispute resolution services apart from those duties, whether or not for economic gain, is prohibited unless it is expressly authorized by law.
 		RULE 3.10  Practice of Law
A judge shall not practice law. A judge may act pro se and may, without compensation, give legal advice to and draft or review documents for a member of the judge's family,* but is prohibited from serving as the family member's lawyer in any forum.
COMMENTARY:

[1] A judge may act pro se in all legal matters, including matters involving litigation and matters involving appearances before or other dealings with governmental bodies. A judge must not use the prestige of office to advance the judge's personal or family interests. See Rule 1.3.
 		RULE 3.11  Financial, Business, or Remunerative Activities
 		 	(A)  A judge may hold and manage investments of the judge and members of the judge's family.*
 		 	(B)  A judge shall not serve as an officer, director, manager, general partner, advisor, or employee of any business entity except that a judge may manage or participate in:
 		 		(1)  a business closely held by the judge or members of the judge's family; or
 		 		(2)  a business entity primarily engaged in investment of the financial resources of the judge or members of the judge's family.
 		 	(C)  A judge shall not engage in financial activities permitted under paragraphs (A) and (B) if they will:
 		 		(1)  interfere with the proper performance of judicial duties;
 		 		(2)  lead to frequent disqualification of the judge;
 		 		(3)  involve the judge in frequent transactions or continuing business relationships with lawyers or other persons likely to come before the court on which the judge serves; or
 		 		(4)  result in violation of other provisions of this Code.
COMMENTARY:

[1] Judges are generally permitted to engage in financial activities, including managing real estate and other investments for themselves or for members of their families. Participation in these activities, like participation in other extrajudicial activities, is subject to the requirements of this Code. For example, it would be improper for a judge to spend so much time on business activities that it interferes with the performance of judicial duties. See Rule 2.1. Similarly, it would be improper for a judge to use his or her official title or appear in judicial robes in business advertising, or to conduct his or her business or financial affairs in such a way that disqualification is frequently required. See Rules 1.3 and 2.11.
[2] As soon as practicable without serious financial detriment, the judge must divest himself or herself of investments and other financial interests that might require frequent disqualification or otherwise violate this Rule.
 		RULE 3.12  Compensation for Extrajudicial Activities
A judge may accept reasonable compensation for extrajudicial activities permitted by this Code or other law* unless such acceptance would appear to a reasonable person to undermine the judge's independence,* integrity,* or impartiality.*
COMMENTARY:

[1] A judge is permitted to accept honoraria, stipends, fees, wages, salaries, royalties or other compensation for speaking, teaching, writing, and other extrajudicial activities, provided the compensation is reasonable and commensurate with the task performed. The judge should be mindful, however, that judicial duties must take precedence over other activities. See Rule 2.1.
 		RULE 3.13  Acceptance and Reporting of Gifts, Loans, Bequests, Benefits, or Other Things of Value
 		 	(A)  A judge shall not accept any gifts, loans, bequests, benefits, or other things of value, if acceptance is prohibited by law* or would appear to a reasonable person to undermine the judge's independence,* integrity,* or impartiality.*
 		 	(B)  Unless otherwise prohibited by law, or by paragraph (A), a judge may accept the following without publicly reporting such acceptance:
 		 		(1)  items with little intrinsic value, such as plaques, certificates, trophies, and greeting cards;
 		 		(2)  gifts, loans, bequests, benefits, or other things of value from friends, relatives, or other persons, including lawyers, whose appearance or interest in a proceeding pending* or impending* before the judge would in any event require disqualification of the judge under Rule 2.11;
 		 		(3)  ordinary social hospitality;
 		 		(4)  commercial or financial opportunities and benefits, including special pricing and discounts, and loans from lending institutions in their regular course of business, if the same opportunities and benefits or loans are made available on the same terms to similarly situated persons who are not judges;
 		 		(5)  rewards and prizes given to competitors or participants in random drawings, contests, or other events that are open to persons who are not judges;
 		 		(6)  scholarships, fellowships, and similar benefits or awards, if they are available to similarly situated persons who are not judges, based upon the same terms and criteria;
 		 		(7)  books, magazines, journals, audiovisual materials, and other resource materials supplied by publishers on a complimentary basis for official use;
 		 		(8)  gifts, awards, or benefits associated with the business, profession, or other separate activity of a spouse, a domestic partner,* or other family member of a judge residing in the judge's household,* but that incidentally benefit the judge; or
 		 		(9)  registration fees to the annual Kentucky bar convention; dues for state or local bar associations provided to a judge on a complimentary or discounted basis; an event associated with a bar-related function or other activity relating to the law, the legal system, or the administration of justice; or other benefits/expense reimbursements provided to all judges or justices from the Kentucky Court of Justice.
COMMENTARY:

[1] Whenever a judge accepts a gift or other thing of value without paying fair market value, there is a risk that the benefit might be viewed as intended to influence the judge's decision in a case. Rule 3.13 imposes restrictions upon the acceptance of such benefits, according to the magnitude of the risk. The prohibition in Paragraph (A) includes gifts, loans, bequests, benefits, or other things of value, if the source is a party or other person,  including a lawyer, who has come or is likely to come before the judge, or whose interests have come or are likely to come before the judge. Paragraph (B) identifies circumstances in which the risk that the acceptance would appear to undermine the judge's independence, integrity, or impartiality is low, and explicitly provides that such items need not be publicly reported.
[2] Gift-giving between friends and relatives is a common occurrence, and ordinarily does not create an appearance of impropriety* or cause reasonable persons to believe that the judge's independence, integrity, or impartiality has been compromised. In addition, when the appearance of friends or relatives in a case would require the judge's disqualification under Rule 2.11, no opportunity would exist for a gift to influence the judge's decision making. Paragraph (B)(2) places no restrictions upon the ability of a judge to accept gifts or other things of value from friends or relatives under these circumstances, and does not require public reporting.
[3] Businesses and financial institutions frequently make available special pricing, discounts, and other benefits, either in connection with a temporary promotion or for preferred customers, based upon longevity of the relationship, volume of business transacted, and other factors. A judge may freely accept such benefits if they are available to the general public, or if the judge qualifies for the special price or discount according to the same criteria as are applied to persons who are not judges. As an example, loans provided at generally prevailing interest rates are not gifts, but a judge could not accept a loan from a financial institution at below-market interest rates unless the same rate was being made available to the general public for a certain period of time or only to borrowers with specified qualifications that the judge also possesses.
[4] Rule 3.13 applies only to acceptance of gifts or other things of value by a judge. Nonetheless, if a gift or other benefit is given to the judge's spouse, domestic partner, or member of the judge's family residing in the judge's household,* it may be viewed as an attempt to evade Rule 3.13 and influence the judge indirectly. Where the gift or benefit is being made primarily to such other persons, and the judge is merely an incidental beneficiary, this concern is reduced. A judge should, however, remind family and household members of the restrictions imposed upon judges, and urge them to take these restrictions into account when making decisions about accepting such gifts or benefits.
[5] Rule 3.13 does not apply to contributions* to a judge's campaign for judicial office. Such contributions are governed by other Rules of this Code, including Rules 4.3 and 4.4.
[6] Benefits/expense reimbursements provided to all judges or justices from the Kentucky Court of Justice are not required to be reported under Paragraph (B)(9) because they are otherwise subject to public disclosure under the Administrative Procedures of the Court of Justice, Part XVII, Open Records of the Administrative Office, of the Courts.
 		RULE 3.14  Reimbursement of Expenses and Waivers of Fees or Charges
 		 	(A)  Unless otherwise prohibited by Rules 3.1 and 3.13(A) or other law,* a judge may accept reimbursement of necessary and reasonable expenses for travel, food, lodging, or other incidental expenses, or a waiver or partial waiver of fees or charges for registration, tuition, and similar items, from sources other than the judge's employing entity, if the expenses or charges are associated with the judge's participation in extrajudicial activities permitted by this Code.
 		 	(B)  Reimbursement of expenses for necessary travel, food, lodging, or other incidental expenses shall be limited to the actual costs reasonably incurred by the judge and, when appropriate to the occasion, by the judge's spouse, domestic partner,* or guest.
COMMENTARY:

[1] Educational, civic, religious, fraternal, and charitable organizations often sponsor meetings, seminars, symposia, dinners, awards ceremonies, and similar events. Judges are encouraged to attend educational programs, as both teachers and participants, in law-related and academic disciplines, in furtherance of their duty to remain competent in the law. Participation in a variety of other extrajudicial activity is also permitted and encouraged by this Code.
[2] Not infrequently, sponsoring organizations invite certain judges to attend seminars or other events on a fee-waived or partial-fee-waived basis, and sometimes include reimbursement for necessary travel, food, lodging, or other incidental expenses. A judge's decision whether to accept reimbursement of expenses or a waiver or partial waiver of fees or charges in connection with these or other extrajudicial activities must be based upon an assessment of all the circumstances. The judge must undertake a reasonable inquiry to obtain the information necessary to make an informed judgment about whether acceptance would be consistent with the requirements of this Code.
[3] A judge must assure himself or herself that acceptance of reimbursement or fee waivers would not appear to a reasonable person to undermine the judge's independence,* integrity,* or impartiality.* The factors that a judge should consider when deciding whether to accept reimbursement or a fee waiver for attendance at a particular activity include:
(a) whether the sponsor is an accredited educational institution or bar association rather than a trade association or a for-profit entity;
(b) whether the funding comes largely from numerous contributors rather than from a single entity and is earmarked for programs with specific content;
(c) whether the content is related or unrelated to the subject matter of litigation pending* or impending* before the judge, or to matters that are likely to come before the judge;
(d) whether the activity is primarily educational rather than recreational, and whether the costs of the event are reasonable and comparable to those associated with similar events sponsored by the judiciary, bar associations, or similar groups;
(e) whether information concerning the activity and its funding sources is available upon inquiry;
(f) whether the sponsor or source of funding is generally associated with particular parties or interests currently appearing or likely to appear in the judge's court, thus possibly requiring disqualification of the judge under Rule 2.11;
(g) whether differing viewpoints are presented; and
(h) whether a broad range of judicial and nonjudicial participants are invited, whether a large number of participants are invited, and whether the program is designed specifically for judges.
 		RULE 3.15  Reporting Requirements
 		 	(A)  A judge shall publicly report reimbursement of expenses and waiver of fees or charges permitted by Rule 3.14(A), unless the amount of reimbursement or waiver, alone or in the aggregate with other reimbursements or waivers received from the same source in the same calendar year, does not exceed $100.
 		 	(B)  When public reporting is required by paragraph (A), a judge shall report the date, place, nature of the activity, and the source of any reimbursement of expenses or waiver or partial waiver of fees or charges.
 		 	(C)  The public report required by paragraph (A) shall be filed with the Chief Justice within thirty days following the conclusion of the event or program.
 		 	(D)  All judges and judicial candidates* shall comply with KRS 61.710, et. seq.
COMMENTARY:

[1] This Rule does not require public reporting of interest, dividends or other income received by a judge from his or her investments held as permitted under Rule 3.11.
CANON 4
A JUDGE OR CANDIDATE FOR JUDICIAL OFFICE SHALL NOT ENGAGE IN POLITICAL OR CAMPAIGN ACTIVITY THAT IS INCONSISTENT WITH THE INDEPENDENCE, INTEGRITY, OR  IMPARTIALITY OF THE JUDICIARY. THIS CANON IS TO BE INTERPRETED CONSISTENT WITH THE FIRST AMENDMENT TO THE UNITED STATES CONSTITUTION, OTHER CONSTITUTIONAL REQUIREMENTS, STATUTES, OTHER COURT RULES, AND DECISIONAL LAW.
 		RULE 4.1  Political and Campaign Activities of Judges and Judicial Candidates in General
 		 	(A)  Except as permitted by law,* or by Rules 4.2, 4.3, and 4.4, a judge or a judicial candidate* shall not:
 		 		(1)  act as a leader in, or hold an office in, a political organization;*
 		 		(2)  make speeches on behalf of a political organization;
 		 		(3)  publicly endorse or oppose a candidate for any public office;
 		 		(4)  solicit funds for, pay an assessment to, or make a contribution* to a political organization or a candidate for public office;
 		 		(5)  attend or purchase tickets for dinners or other events sponsored by a political organization or a candidate for public office, except that a judge or judicial candidate* may purchase tickets to political gatherings for the judge or candidate and one guest, may attend political gatherings, and may speak to such gatherings on the judge's or candidate's own behalf;
 		 		(6)  publicly identify himself or herself as a nominee of a political organization;
 		 		(7)  seek, accept, or use endorsements from a political organization;
 		 		(8)  personally solicit* or accept financial or in-kind campaign contributions other than through a campaign committee authorized by Rule 4.4;
 		 		(9)  use or permit the use of campaign contributions for the private benefit of the judge, the candidate, or others;
 		 		(10)  use court staff, facilities, or other court resources in a campaign for judicial office;
 		 		(11)  knowingly,* or with reckless disregard for the truth, make any false statement of material fact;
 		 		(12)  make any statement that would reasonably be expected to affect the outcome or impair the fairness of a matter pending* in any court; or
 		 		(13)  in connection with cases, controversies, or issues that are likely to come before the court, make pledges, promises, or commitments that are inconsistent with the impartial* performance of the adjudicative duties of judicial office.
 		 	(B)  A judge or judicial candidate shall take reasonable measures to ensure that other persons do not undertake, on behalf of the judge or judicial candidate, any activities prohibited under paragraph (A).
COMMENTARY

GENERAL CONSIDERATIONS
[1] Even when subject to public election, a judge plays a role different from that of a legislator or executive branch official. Rather than making decisions based upon the expressed views or preferences of the electorate, a judge makes decisions based upon the law and the facts of every case. Therefore, in furtherance of this interest, judges and judicial candidates must, to the greatest extent possible, be free and appear to be free from political influence and political pressure. This Canon imposes narrowly tailored restrictions upon the political and campaign activities of all judges and judicial candidates, taking into account Kentucky's non-partisan election of judges.
[2] When a person becomes a judicial candidate, this Canon becomes applicable to his or her conduct.
PARTICIPATION IN POLITICAL ACTIVITIES
[3] Public confidence in the independence* and impartiality of the judiciary is eroded if judges or judicial candidates are perceived to be subject to political influence. Although judges and judicial candidates may register to vote as members of a political party, they are prohibited by paragraph (A)(1) from assuming leadership roles in political organizations.
[4] Section 117 of the Kentucky Constitution requires that judges be elected on a nonpartisan basis; it forms the basis for “Kentucky's compelling interest in preventing judges from becoming (or being perceived as becoming) part of partisan political machines.” See Winter v. Wolnitzek, 834 F.3d 681, 691 (6th Cir. 2016). “Judges are not politicians, even when they come to the bench by way of the ballot. And a State's decision to elect its judiciary does not compel it to treat judicial candidates like campaigners for political office.”  Williams-Yulee v. Fla. Bar,  135 S. Ct. 1656, 1662  (2015).
Paragraph (A)(1)'s proscription against acting as a leader of a political organization furthers this compelling interest in diminishing reliance on political parties in judicial selection, and in preserving public confidence in judges, by removing judges and judicial candidates from involvement in the political campaigns of others. Acting as a leader involves “advanc[ing] the political agenda of the party in a less formal way [than holding an office] through proactive planning, organizing, directing, and controlling of party functions with the goal of achieving success for the political party. These less formalized, leader-without-title, positions would include, for example, acting formally or informally as a party spokesperson; organizing, managing, or recruiting new members; organizing or managing campaigns; fund-raising; and performing other roles exerting influence or authority over the rank and file membership albeit without a formal title . . . . ” Winter v. Wolnitzek,  482 S.W.3d 768, 777-78 (Ky. 2016). A judge or judicial candidate also is prohibited from hosting political events. In addition to fund raisers for other candidates, political events include events sponsored by or associated with political organizations.
[5] Paragraphs (A)(2) and (A)(3) prohibit judges and judicial candidates from making speeches on behalf of political organizations or publicly endorsing or opposing candidates for public office, respectively, to prevent them from abusing the prestige of judicial office to advance the interests of others. See Rule 1.3. These Rules do not prohibit candidates from campaigning on their own behalf.
[6] Although members of the families of judges and judicial candidates* are free to engage in their own political activity, including running for public office, no “family exception” exists to the prohibition in paragraph (A)(3) against a judge or candidate publicly endorsing candidates for public office. A judge or judicial candidate must not become involved in, or publicly associated with, a family member's political activity or  campaign for public office. To avoid public misunderstanding, judges and judicial candidates should take, and should urge members of their families to take, reasonable steps to avoid any implication that they endorse any family member's candidacy or other political activity.
[7] Judges and judicial candidates retain the right to participate in the political process as voters in both primary and general elections. For purposes of this Canon, participation in a caucus-type election procedure does not constitute public support for or endorsement of a political organization or candidate, and is not prohibited by paragraphs (A)(2) or (A)(3).
[8] Paragraph A(4) does not prohibit a judge or judicial candidate from making contributions to his or her own campaign.
[9] A judge or judicial candidate “in purchasing tickets to political gatherings,” pursuant to paragraph A(5), should be careful that he or she does not create the impression that the purchase is solely a contribution to another candidate or political organization, which is prohibited, but, rather, is for the advancement of the judge or judicial candidate purchasing the ticket(s).
CAMPAIGN CONDUCT
[10] “States may regulate judicial elections differently than they regulate political elections.... ” Williams-Yulee v. Fla. Bar, 135 S. Ct.1656, 1667 (2015). “Kentucky has a right to prevent candidates from identifying themselves as the nominee of a political party of a judicial seat.” Winter v. Wolnitzek, 834 F.3d 681, 689 (6th Cir. 2016). By prohibiting a judge or judicial candidate from seeking, accepting, or using endorsements from a political organization, paragraph (A)(7) is designed to further this right and the requirement in Section 117 of the Kentucky Constitution that judges be elected on a nonpartisan basis. A political organization's endorsement of a candidate is but slightly  removed from the judge or candidate's nomination as the political organization's official candidate. Candidates remain free to announce their party affiliation but cannot render hollow the right of “citizens of the Commonwealth... to vote for their judges in nonpartisan elections,'' id., by seeking, accepting, or using endorsements of political organizations in their campaigns.
A judge or judicial candidate is not required to disavow an endorsement to avoid being deemed to have accepted it. A judge or judicial candidate uses an endorsement of a political organization when the judge or judicial candidate employs or displays the endorsement in oral, written, or electronic communication.
[11] Paragraph A(10) does not prohibit court staff from using their own time, while not being paid as court staff, to assist in a campaign for judicial office consistent with Part III of the Administrative Procedures of the Kentucky Court of Justice, Personnel Policies.
STATEMENTS AND COMMENTS MADE DURING A CAMPAIGN FOR JUDICIAL OFFICE
[12] Judicial candidates must be scrupulously fair and accurate in all statements made by them and by their campaign committees. Paragraph (A)(11) obligates candidates and their committees to refrain from making statements that are false, or that omit facts necessary to make the communication considered as a whole not materially false.
[13] Judicial candidates are sometimes the subject of false, misleading, or unfair allegations made by opposing candidates, third parties, or the media. For example, false or misleading statements might be made regarding the identity, present position, experience, qualifications, or judicial rulings of a candidate. In other situations, false or misleading allegations may be made that bear upon a candidate's integrity* or fitness for judicial office. As long as the candidate does not violate paragraphs (A)(11), (A)(12), or (A)(13), the candidate may make a factually accurate public response. In addition, when an independent third party has made unwarranted attacks on a candidate's opponent, the candidate may disavow the attacks, and request the third party to cease and desist.
[14] Subject to paragraph (A)(12), a judicial candidate is permitted to respond directly to false, misleading, or unfair allegations made against him or her during a campaign, although someone else, preferably, should respond if the allegations relate to a pending case. The judicial candidate shall make every effort to ensure that any response regarding a pending case does not impair the fairness of the pending judicial proceedings.
[15] Paragraph (A)(12) prohibits judicial candidates from making comments that might impair the fairness of pending judicial proceedings. This provision does not restrict arguments or statements to the court or jury by a lawyer who is a judicial candidate, or rulings, statements, or instr[mu]ctions by a judge that may appropriately affect the outcome of a matter.
PLEDGES, PROMISES, OR COMMITMENTS INCONSISTENT WITH IMPARTIAL PERFORMANCE OF THE ADJUDICATIVE DUTIES OF JUDICIAL OFFICE
[16] The role of a judge is different from that of a legislator or executive branch official, even when the judge is subject to public election. Campaigns for judicial office should be conducted differently from campaigns for other offices. The narrowly drafted restrictions upon political and campaign activities of judicial candidates provided in Canon 4 allow candidates to conduct campaigns that provide voters with sufficient information to permit them to distinguish between candidates and make informed electoral choices.
[17] Paragraph (A)(13) makes applicable to both judges and judicial candidates the prohibition that applies to judges in Rule 2.1 O(B), relating to pledges, promises, or commitments that are inconsistent with the impartial performance of the adjudicative duties of judicial office.
[18] This Rule does not prohibit a judge or judicial candidate from expressing, during a campaign, general legal principles, so long as those statements would not reasonably be expected to affect the outcome or impair the fairness of a pending matter or to constitute a commitment to reach a particular result in pending or future matters. The making of a pledge, promise, or commitment is not dependent upon, or limited to, the use of any specific words or phrases; instead, the totality of the statement must be examined to determine if a reasonable person would believe that the candidate for judicial office has specifically undertaken to reach a particular result. Pledges, promises, or commitments must be contrasted with statements or announcements of personal views on legal, political, or other issues, which are not prohibited. When making such statements, a judge should acknowledge the overarching judicial obligation to apply and uphold the law, without regard to his or her personal views.
[19] In prohibiting issue-based commitments “inconsistent with the impartial performance of the adjudicative duties of judicial office,” Kentucky has a compelling interest in forbidding judges and candidates from showing bias in favor or against parties or classes of parties. See Winter v. Wolnitzek, 834 F.3d 681, 694-95 (6th Cir. 2016).
[20] A judicial candidate may make campaign promises related to judicial organization, administration, and court management, such as a promise to dispose of a backlog of cases, start court sessions on time, or avoid favoritism in appointments and hiring. A candidate may also pledge to take action outside the courtroom, such as working toward an improved jury selection system, or advocating for more funds to improve the physical plant and amenities of the courthouse.
[21] Judicial candidates may receive questionnaires or requests for interviews from the media and from issue advocacy or other community organizations that seek to learn their views on disputed or controversial legal or political issues. Paragraph (A)(13) does not specifically address judicial responses to such inquiries. Depending upon the wording and format of such questionnaires, candidates' responses might be viewed as pledges, promises, or commitments to perform the adjudicative duties of office other than in an impartial way. To avoid violating paragraph (A)(13), therefore, candidates who respond to media and other inquiries should also give assurances that they will keep an open mind and will carry out their adjudicative duties faithfully and impartially if elected. Candidates who do not respond may state their reasons for not responding, such as the danger that answering might be perceived by a reasonable person as undermining a successful candidate's independence or impartiality, or that it might lead to frequent disqualification. See Rule 2.11.
 		RULE 4.2  Political and Campaign Activities of Judicial Candidates in Public Elections
 		 	(A)  A judicial candidate* shall:
 		 		(1)  act at all times in a manner consistent with the independence,* integrity,* and impartiality* of the judiciary;
 		 		(2)  comply with all applicable election, election campaign, and election campaign fund-raising laws and regulations;
 		 		(3)  review and approve the content of all campaign statements and materials produced by the candidate or his or her campaign committee, as authorized by Rule 4.4, before their dissemination; and
 		 		(4)  take reasonable measures to ensure that other persons do not undertake on behalf of the candidate activities, other than those described in Rule 4.4, that the candidate is prohibited from doing by Rule 4.1.
 		 	(B)  A candidate for elective judicial office may, unless prohibited by law,*
 		 		(1)  establish a campaign committee pursuant to the provisions of Rule 4.4; and
 		 		(2)  speak on behalf of his or her candidacy through any medium, including but not limited to advertisements, websites, or other campaign literature.
COMMENTARY:

[1] The restrictions on political and campaign activities by judges and judicial candidates lose efficacy if their proxies engage in the prohibited conduct. Accordingly, judges and judicial candidates shall ensure that anyone speaking on behalf of or acting for the judge or judicial candidate, such as the judge or judicial candidate's Campaign Committee, campaign manager, or official proxy, not take any actions that the judge or judicial candidate is prohibited from doing. The judge or judicial candidate shall encourage members of the candidate's family* as well as friends and colleagues to adhere to the same standards of political conduct in support of the candidate as apply to the candidate. A judge or judicial candidate shall prohibit public officials or employees subject to the candidate's direction and control from doing for the candidate what the candidate is prohibited from doing under this Canon.
[2] In acting pursuant to paragraph (B)(2), judicial candidates for public election remain subject to the provisions of Rule 4.1.
 		RULE 4.3  Activities of Applicants for Appointive Judicial Office
An applicant for appointment to judicial office may:
 		 		(A)  communicate with the appointing or confirming authority, including any selection, screening, or nominating commission or similar agency; and
 		 		(B)  seek endorsements for the appointment from any person or organization.
COMMENTARY:

[1] When seeking support or endorsement, or when communicating directly with an appointing or confirming authority, a candidate for appointive judicial office must not make any pledges, promises, or commitments that are inconsistent with the impartial* performance of the adjudicative duties of the office. See Rule 4.1(A)(13).
 		RULE 4.4  Campaign Committees
 		 	(A)  A judicial candidate* may establish a campaign committee to manage and conduct a campaign for the candidate, subject to the provisions of this Code. The candidate is responsible for taking reasonable measures to ensure that his or her campaign committee complies with applicable provisions of this Code and other applicable law.*
 		 	(B)  A judicial candidate shall direct his or her campaign committee:
 		 		(1)  to solicit and accept only such campaign contributions* as are permitted by law;
 		 		(2)  not to solicit or accept contributions for a candidate's current campaign more than 200 days before the applicable primary or general election;
 		 		(3)  not to solicit contributions after a general election (see KRS 121.150); and
 		 		(4)  to comply with all applicable statutory requirements for disclosure, reporting, and divestiture of campaign contributions.
COMMENTARY:

[1] Judicial candidates are prohibited from personally soliciting* campaign contributions or personally accepting campaign contributions. See Rule 4.1(A)(8); see also Williams-Yulee v. Fla. Bar, 135 S. Ct. 1656 (2015) (upholding ban on personal solicitation of campaign contributions by judges or judicial candidates). This Rule recognizes that judicial candidates must raise campaign funds to support their candidacies, and permits candidates, other than candidates for appointive judicial office, to establish campaign committees to solicit and accept reasonable financial contributions or in-kind contributions.
[2] Campaign committees may solicit and accept campaign contributions, manage the expenditure of campaign funds, and generally conduct campaigns. Candidates are responsible for compliance with the requirements of election law and other applicable law, and for the activities of their campaign committees.
[3] At the start of a campaign, the candidate must instruct the campaign committee to solicit or accept only such contributions as are in conformity with applicable law.
[4] By limiting the period in which a candidate's committee may solicit and accept contributions to 200 days prior to a primary or general election, Canon 4.4(B)(2) “is focused exclusively on the solicitation and receipt of money - the activities most likely to harm public confidence in the judiciary. Additionally, the regulation prohibits the solicitation and receipt of funds only during the period of time that most implicates the government's stated interests, recognizing that contributions that are not proximate in time to an election can increase the appearance of impropriety and the risk of actual bias.” O'Toole v. O'Connor, 802 F.3d 783, 789, 791-92 (6th Cir. 2015) (affirming denial of motion for preliminary injunction to bar enforcement of judicial canon imposing temporal restriction on when campaign committees can solicit and accept contributions in connection with claim that the canon violated the First Amendment and the Equal Protection Clause of the Fourteenth Amendment); see also Gable v. Patton, 142 F.3d 940, 950-51 (6th Cir. 1998) (holding that provision barring contributions by persons other than the candidate to his or her campaign during a 28-day window immediately prior to a gubernatorial election did not violate the First Amendment).
[5] The intent of the Rule is to permit the candidate's committee to solicit and accept campaign contributions during an election year (including the short time period in the immediately preceding year) without regard to whether a judge or judicial candidate actually has a primary election, since that fact is unknowable until the filing deadline in January. In addition, if a vacancy occurs in an election year after the time prescribed by statute for filing with an actual primary election, i.e, the filing deadline is in August with a general election in November, the 200-day limitation does not apply, and a committee may solicit and accept campaign contributions during that year, subject to the limitation in Rule 4.4(B)(3), provided the candidate has filed for election or filed statement of intent with the Kentucky Registry of Election Finance.
 		RULE 4.5  Activities of Judges Who Become Candidates for Nonjudicial Office
 		 	(A)  Upon becoming a candidate for a nonjudicial elective office, a judge shall resign from judicial office.
 		 	(B)  Upon becoming a candidate for a nonjudicial appointive office, a judge is not required to resign from judicial office, provided that the judge complies with the other provisions of this Code.
COMMENTARY:

[1] In campaigns for nonjudicial elective public office, candidates may make pledges, promises, or commitments related to positions they would take and ways they would act if elected to office. Although appropriate in nonjudicial campaigns, this manner of campaigning is inconsistent with the role of a judge, who must remain fair and impartial* to all who come before him or her. The potential for misuse of the judicial office, and the political promises that the judge would be compelled to make in the course of campaigning for nonjudicial elective office, together dictate that a judge who wishes to run for such an office must resign upon becoming a candidate.
[2] The “resign to run” rule set forth in paragraph (A) ensures that a judge cannot use the judicial office to promote his or her candidacy, and prevents post-campaign retaliation from the judge in the event the judge is defeated in the election. When a judge is seeking appointive nonjudicial office, however, the dangers are not sufficient to warrant imposing the “resign to run” rule.
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1. Constitutionality.
Prohibition in former Canon 7B(1)(c) against a candidate for judicial office from making “statements that commit or appear to commit the candidate with respect to cases, controversies or issues that are likely to come before the court” was not unconstitutionally overbroad. Deters v. Judicial Retirement & Removal Comm'n, 873 S.W.2d 200, 1994 Ky. LEXIS 24 (Ky. 1994), cert. denied, 513 U.S. 871, 115 S. Ct. 194, 130 L. Ed. 2d 126, 1994 U.S. LEXIS 6320 (1994).
Because a court can only facially invalidate a statute for vagueness if the statute chills a substantial amount of protected speech, the court finds that the “reasonably be questioned” language of KRS 26A.015(2)(e) and SCR 4.300, Canon 3(E)(1) is not impermissibly vague. Family Trust Found., Inc. v. Wolnitzek, 345 F. Supp. 2d 672, 2004 U.S. Dist. LEXIS 24458 (E.D. Ky. 2004).
Plaintiffs, who sought to have judicial candidates answer survey questions regarding their views on particular issues, were entitled to a preliminary injunction prohibiting enforcement of SCR 4.300, Canon 5B(1)(c), which sought to regulate and prohibit statements of candidates for judicial office, because Canon 5B(1)(c) was overbroad in that it prohibited certain types of protected speech and plaintiffs were likely to prevail with respect to this claim. However, plaintiffs were not likely to prevail with respect to their challenge to the recusal statute, KRS 26A.015(2)(e), or SCR 4.300, Canon 3E(1) because they had not shown that they would suffer irreparable injury if the court denied the relief requested. Family Trust Found., Inc. v. Wolnitzek, 345 F. Supp. 2d 672, 2004 U.S. Dist. LEXIS 24458 (E.D. Ky. 2004).
While SCR 4.300, Canon 3(E)(1) and KRS 26A.015(2)(e) may have the effect of chilling some speech, the court could not conclude that in light of the state's compelling interest in maintaining the impartiality and appearance of impartiality of the courts that SCR 4.300, Canon 3(E)(1) and KRS 26A.015(2)(e) prohibit a “substantial” amount of protected speech in relation to its many legitimate applications. Family Trust Found., Inc. v. Wolnitzek, 345 F. Supp. 2d 672, 2004 U.S. Dist. LEXIS 24458 (E.D. Ky. 2004).
SCR 4.300, Canon 5B(1)(c) both in the way it was drafted and the way it has been applied by the state courts, impermissibly restricts constitutionally protected speech. The canon is overbroad, rather than underinclusive, by targeting both legitimately regulable speech and constitutionally protected speech. Family Trust Found., Inc. v. Wolnitzek, 345 F. Supp. 2d 672, 2004 U.S. Dist. LEXIS 24458 (E.D. Ky. 2004).
SCR 4.300, Canons 1 and 2A are not unconstitutionally vague or overbroad. Alred v. Commonwealth, 2012 Ky. LEXIS 101 (Ky. 2012), reprinted as amended, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
In a judicial discipline proceeding, a judge did not show that SCR 4.300, Canons 1 and 2A were unconstitutionally vague or overbroad because, given the guidance of the commentary, along with the clear mandate of the canons and sections, the judge was well aware that the judge was required to follow the law and that if the judge chose not to do so, the judge might be disciplined for engaging in behavior that was detrimental to the public's perception of the integrity and impartiality of the bench. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
SCR 4.300, Canon 5(A)(1)(a), was vague and overbroad because it was unclear when candidates implied candidates were a party's nominee. 834 F.3d 681, 2016 U.S. App. LEXIS 15544 (6th Cir. 2016).
SCR 4.300, Canon 5(A)(1)(c) was facially invalid because it barred a judicial candidate's exercise of the right to say he or she was for a party. 834 F.3d 681, 2016 U.S. App. LEXIS 15544 (6th Cir. 2016).
Ban on “misleading statements” in SCR 4.300, Canon 5(B)(1)(c) was facially unconstitutional because only a ban on knowing falsehoods survived strict scrutiny. 834 F.3d 681, 2016 U.S. App. LEXIS 15544 (6th Cir. 2016).
SCR 4.300, Canon 5(B)(1)(c) was unconstitutional as applied to a judicial candidate's statement asking voters to “re-elect” the candidate when the candidate had been appointed because this application did not provide the “breathing space” necessary to free debate. 834 F.3d 681, 2016 U.S. App. LEXIS 15544 (6th Cir. 2016).
SCR 4.300, Canon 5(A)(1)(d) was constitutional because it narrowly prevented an appearance of judges'  involvement in quid pro quo politics. 834 F.3d 681, 2016 U.S. App. LEXIS 15544 (6th Cir. 2016).
SCR 4.300, Canon 5(A)(1)(c), to the extent the Canon prohibited judicial candidates from publicly endorsing or opposing a candidate for public office, was constitutional because the Canon was narrowly tailored to Kentucky's compelling interest in preventing judges from becoming (or being perceived as becoming) part of partisan political machines. 834 F.3d 681, 2016 U.S. App. LEXIS 15544 (6th Cir. 2016).
SCR 4.300, Canon 5(A)(1)(b) was constitutional both facially and as applied to a judicial candidate's desire to host a political fundraiser because it used permissible means to target an admirable goal of preserving public confidence in judges. 834 F.3d 681, 2016 U.S. App. LEXIS 15544 (6th Cir. 2016).
SCR 4.300, Canon 5(B)(1)(c) was facially constitutional because it narrowly served the permissible goal of keeping judicial candidates honest during elections. 834 F.3d 681, 2016 U.S. App. LEXIS 15544 (6th Cir. 2016).
2. Misuse of Power.
Where judge intentionally and wrongfully misused the power of his office to commit acts specifically designed to aid and benefit a close personal friend the penalty of removal from office was not unreasonable. Wilson v. Judicial Retirement & Removal Com., 673 S.W.2d 426, 1984 Ky. LEXIS 259 (Ky. 1984).
It was not clearly erroneous or unreasonable for the Judicial Conduct Commission to find that a judge violated SCR 4.300, Canons 1, 2A, 2D, and 4C(1) when the judge appeared at a public hearing regarding the use of funds donated by a defendant in a case over which the judge presided because the judge used the judge's office to advance the judge's personal objectives when the judge threatened to veto a proposed use of the funds with which the judge did not agree. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
3. Illegal Drug Activity.
An addiction to an illegal drug which occurs as a result of voluntary conduct does not afford a valid defense to charges of misconduct on a judge's part; a judge who voluntarily engages in illegal drug activity violates Canon 1 and Canon 2 of the Code of Judicial Conduct. Starnes v. Judicial Retirement & Removal Com., 680 S.W.2d 922, 1984 Ky. LEXIS 273 (Ky. 1984).
4. Misconduct.
Removal of the judge from office was proper under SCR 4.300, Canons 1, 2A, 2D, 3A, 3B(2), 3B(2), 3B(7), 3B(8), 3E(1)(a), 4C(1), and 4C(3)(b)(i) because he, in part, advocated the use of money donated by criminal defendants under a guilty-plea agreement to fund a water park; he was granted improper oversight of a substantial gift from a criminal defendant; he changed the conditions of a defendant's pretrial release without due process; he failed to disqualify himself in proceedings in which his impartiality could have been questioned; and he engaged in ex parte communications. Alred v. Commonwealth, 2012 Ky. LEXIS 101 (Ky. 2012), reprinted as amended, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
It was not clearly erroneous or unreasonable for the Judicial Conduct Commission to find that a judge violated SCR 4.300, Canons 1, 2A, 3A, and 3B(2) because after the judge summarily removed an assistant public defender without working within the statutory framework of KRS ch. 31 and making a good cause determination to allow the Department of Public Advocacy to assign a substitute attorney. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
It was clearly erroneous for the Judicial Conduct Commission to find that a judge violated SCR 4.300, Canons 1, 2A, 3A, 3B(2), and 3B(8) by changing the release conditions of a defendant who was also a substitute teacher at the judge's children's school because there was no evidence that the change was not ordered after a due process hearing. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
It was not clearly erroneous or unreasonable for the Judicial Conduct Commission to find that a judge violated SCR 4.300, Canons 1, 2A, 3A, and 3B(2) when the judge's amended order stated language in an original order was inadvertently put into the original order by defense counsel and the Commonwealth's attorney's office and was neither solicited nor approved by the judge because these statements in the amended order were blatant misrepresentations. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
It was not clearly erroneous or unreasonable for the Judicial Conduct Commission to find that a judge violated SCR 4.300, Canons 1, 2A, 3A, 3B(2), 3B(8), and 3E(1)(A) because the judge ordered an investigation of a public official one week before an election for the public official's office when the judge's cousin was a candidate for that office. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
It was not clearly erroneous or unreasonable for the Judicial Conduct Commission to find that a judge violated SCR 4.300, Canons 1, 2A, 2D, and 4C(3)(b)(i) and (iv) because after informing a party against whom the judge was filing a complaint with the public service commission that he was going to voluntarily dismiss the complaint, the judge solicited funds from the party's attorney, for playground equipment for the judge's children's school. The judge also solicited funds from other individuals and entities. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
5. — Chronic, Pervasive and Extreme.
The fact that a judge is late or absent on occasion does not necessarily warrant a reprimand, let alone anything so serious as removal from office. But where the misconduct was chronic and pervasive, extreme, and it seriously disrupted the administration of justice in the court and brought the entire judiciary into disrepute, the decision of the Commission to order removal was neither unjustified nor excessive. Starnes v. Judicial Retirement & Removal Com., 680 S.W.2d 922, 1984 Ky. LEXIS 273 (Ky. 1984).
6. Disqualification.
7. — Reasons.
Some reasons for recusal are: (1) there is an issue on appeal that called for the trial judge to review a decision he had made at the District Court level; and (2) the trial judge was apprised of his connection with the matter sufficiently in advance of the time when the case was to be heard so that he could have been replaced without interrupting the procedure. Woods v. Commonwealth, 793 S.W.2d 809, 1990 Ky. LEXIS 67 (Ky. 1990).
Since both KRS 26A.015 and SCR 4.300, Canon 3C(1) require a judge to disqualify himself where he has knowledge his impartiality might be questioned, where circuit judge recused himself after members of the victim's family questioned his impartiality, he had valid reason to recuse himself. Jacobs v. Commonwealth, 947 S.W.2d 416, 1997 Ky. App. LEXIS 7 (Ky. Ct. App. 1997).
Judge that presided over defendant's postconviction proceeding was not required to disqualify and recuse himself because (1) the judge did not err in failing to correct a witness's testimony or in referring to another proceeding involving the witness in which the judge presided, (2) the judge's knowledge of defendant's juvenile record from presiding over that proceeding was insufficient to cause the judge to recuse himself; (3) defendant offered nothing more than mere speculation that an improper communication occurred between the judge and the jurors; and (4) the court was not required to remove the bailiffs, who had heard defendant's confession. Mills v. Commonwealth, 170 S.W.3d 310, 2005 Ky. LEXIS 150 (Ky. 2005), rehearing denied, 2005 Ky. LEXIS 291 (Ky. 2005), cert. denied, 547 U.S. 1005, 126 S. Ct. 1466, 164 L. Ed. 2d 251, 2006 U.S. LEXIS 2075 (2006).
At no point before issuing its final order did the chairman or Judicial Conduct Commission members express a belief that the judge was guilty of violating the Code of Judicial Conduct, nor did they display a bias or antagonism toward the judge that prevented him from receiving a fair judgment. Thus, the Commission members and the chairman did not clearly err by declining to recuse themselves from the judge's proceedings, KRS 23A.015(2)(a), SCR 4.300, Canon 3E(1)(a). Alred v. Commonwealth, 2012 Ky. LEXIS 101 (Ky. 2012), reprinted as amended, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
Recusal of the chairman of the Judicial Conduct Commission (Commission) and the Commission was not required in judicial disciplinary proceedings due to the Commission's representation in other cases, under SCR 4.110, by an attorney who presented evidence against the judge who was the subject of the proceedings because the attorney represented the Commission's members only in the members'  official capacity, so the attorney's representation would not cause a reasonable person with knowledge of all the relevant facts to doubt the chairman's or the Commission members'  partiality. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
Recusal of the chairman of the Judicial Conduct Commission (Commission) was not required in judicial disciplinary proceedings due to the chairman's comments because the judge who was the subject of the proceedings failed to carry the burden of showing the chairman expressed an opinion concerning the merits of the proceedings or displayed a clear inability to render a fair judgment. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
8. — Basis for Deciding.
When an appellate judge recalls his prior participation at the lower court level, or has such fact brought to his attention, sufficiently in advance of the time when the case is heard so that he can be replaced without interrupting the procedure, a judge who had participated in lower court proceedings should recuse because his impartiality might reasonably be questioned; however, the questions presented by Canon 3 are of such infinite factual variety that blind application of a general rule to all cases would in some instances work an unnecessary injustice on the persons the rule is designed to protect. Poorman v. Commonwealth, 782 S.W.2d 603, 1989 Ky. LEXIS 85 (Ky. 1989), cert. denied, Poorman v. Kentucky, 497 U.S. 1008, 110 S. Ct. 3249, 111 L. Ed. 2d 759, 1990 U.S. LEXIS 3327 (1990).
9. — Knowledge of Disputed Evidentiary Facts.
The kind of knowledge which requires disqualification under paragraph C(1)(a) of Canon 3 is “personal knowledge of disputed evidentiary facts concerning the proceeding,” and this refers to knowledge extra-judicially obtained rather than knowledge obtained in official capacity during the course of the proceeding. Poorman v. Commonwealth, 782 S.W.2d 603, 1989 Ky. LEXIS 85 (Ky. 1989), cert. denied, Poorman v. Kentucky, 497 U.S. 1008, 110 S. Ct. 3249, 111 L. Ed. 2d 759, 1990 U.S. LEXIS 3327 (1990).
“Knowledge of disputed evidentiary facts concerning the proceeding,” as referred to in this paragraph, is simply illustrative of the major premise requiring recusal “in a proceeding in which his impartiality might reasonably be questioned.” It is not a separate rule. Poorman v. Commonwealth, 782 S.W.2d 603, 1989 Ky. LEXIS 85 (Ky. 1989), cert. denied, Poorman v. Kentucky, 497 U.S. 1008, 110 S. Ct. 3249, 111 L. Ed. 2d 759, 1990 U.S. LEXIS 3327 (1990).
10. — Knowledge of Case.
Recusal must be the rule in those situations where the judge's knowledge about a case is obtained from a source other than the case record and may bear on the decision. Woods v. Commonwealth, 793 S.W.2d 809, 1990 Ky. LEXIS 67 (Ky. 1990).
Kentucky Court of Appeals properly reversed a trial court's denial of defendant's motion to suppress as the trial commissioner did not exhibit that neutrality and detachment demanded of a judicial officer in charge of issuing search warrants due solely to the appearance of impropriety created by the commissioner's marriage to an employee of the Commonwealth's Attorney's office, a violation of SCR 4.300, Canon 2, and Ky. Const., § 10; there need not be an actual claim of bias or impropriety levied, but the mere appearance that such an impropriety might exist is enough to implicate due process concerns. Commonwealth v. Brandenburg, 114 S.W.3d 830, 2003 Ky. LEXIS 210 (Ky. 2003).
Trial judge had not been obliged to recuse herself for having conducted mediation sessions with the parties, as (1) appellant did not seek recusal before trial pursuant to KRS 26A.020(1); (2) SCR 4.300 and Canon 3(B)(7)(d) specifically provided for such mediation; (3) appellant acquiesced in the mediation; and (4) there was no showing of the judge's bias or partiality. Home Depot, U.S.A., Inc. v. Saul Subsidiary I, Ltd. P'ship, 159 S.W.3d 339, 2004 Ky. App. LEXIS 223 (Ky. Ct. App. 2004), rehearing denied, Home Depot U.S.A., Inc. v. Saul Subsidiary I L.P., 2004 Ky. App. LEXIS 296 (Ky. Ct. App. 2004), review denied, Home Depot U.S.A. v. Saul Subsidiary I L.P., 2005 Ky. LEXIS 147 (Ky. 2005).
It was not clearly erroneous or unreasonable for the Judicial Conduct Commission to find that a judge violated SCR 4.300, Canons 1, 2A, 3A, 3B(2), 3B(8), and 3E(1)(A) because after the judge urged the state police to investigate and the Commonwealth's attorney to pursue criminal charges that ultimately became two cases, the judge presided over these cases despite the fact the judge was the initial complaining witness. Alred v. Commonwealth, 395 S.W.3d 417, 2012 Ky. LEXIS 407 (Ky. 2012).
11. — Previous Involvement in Judicial Capacity.
Where there was no issue on appeal directly or indirectly involving appellate judge's rulings at a probable cause and bond hearing, where as appellate judge she was not called upon to review any decision she made at the District Court level, as the issues on appeal were confined to Circuit Court proceedings, where the record did not suggest that the judge was aware before it was time for oral argument of her previous limited connection to this case, and where after it was brought to her attention during oral argument, there was no suggestion that appellant or his counsel preferred her recusal, the fact that the appellate judge did not disqualify herself did not entitle appellant to reversal. Poorman v. Commonwealth, 782 S.W.2d 603, 1989 Ky. LEXIS 85 (Ky. 1989), cert. denied, Poorman v. Kentucky, 497 U.S. 1008, 110 S. Ct. 3249, 111 L. Ed. 2d 759, 1990 U.S. LEXIS 3327 (1990).
Under the major premise of this canon whereby a “judge should disqualify himself in a proceeding in which his impartiality might reasonably be questioned, as a general principle a judge should not sit in review of a case decided by him. But this general principle must be given common-sense application. Poorman v. Commonwealth, 782 S.W.2d 603, 1989 Ky. LEXIS 85 (Ky. 1989), cert. denied, Poorman v. Kentucky, 497 U.S. 1008, 110 S. Ct. 3249, 111 L. Ed. 2d 759, 1990 U.S. LEXIS 3327 (1990).
A judge is not disqualified per se, simply because of his prior participation in the case in a judicial capacity. Poorman v. Commonwealth, 782 S.W.2d 603, 1989 Ky. LEXIS 85 (Ky. 1989), cert. denied, Poorman v. Kentucky, 497 U.S. 1008, 110 S. Ct. 3249, 111 L. Ed. 2d 759, 1990 U.S. LEXIS 3327 (1990).
Judge's impartiality might reasonably have been questioned in view of all the circumstances — his involvement in the guardianship proceedings, his statements to the press following the indictment, his extra-judicial knowledge of defendant-guardian's background, and his insistence on an October 23rd trial date while being a candidate for election in November, juxtaposed with the adverse publicity which he had received as a result of the defendant's murder of girls; therefore, the trial judge abused his discretion in denying the defendant's motion of recusation. Sommers v. Commonwealth, 843 S.W.2d 879, 1992 Ky. LEXIS 137 (Ky. 1992).
Judge who issued a search warrant did not have to recuse from a suppression hearing involving the warrant because (1) nothing raised questions about the judge's impartiality, (2) it was not alleged that the judge was not a neutral and detached magistrate able to make a probable cause finding, and (3) automatic recusal was not appropriate. Minks v. Commonwealth, 427 S.W.3d 802, 2014 Ky. LEXIS 166 (Ky. 2014).
12. Judge Testifying as Witness.
Canon 5 does not prohibit an administrative law judge from testifying in a subsequent and separate judicial proceeding involving the same parties and same cause of action. Bierman v. Klapheke, 967 S.W.2d 16, 1998 Ky. LEXIS 55 (Ky. 1998).
13. Appearance of Impropriety.
Simultaneously holding the position of Domestic Relations Commissioner and Assistant County Attorney is prohibited as a violation of Canon 2 of the Code of Judicial Conduct, which requires the avoidance of even the appearance of impropriety. Sanderson v. Ethics Committee of Kentucky Judiciary, 804 S.W.2d 10, 1991 Ky. LEXIS 5 (Ky. 1991).
Where a district court trial commissioner practiced law with the county attorney, she could not be considered a neutral and detached magistrate capable of issuing search warrants and she was required to disqualify herself under SCR 5.050 in all matters in which she had an interest, relationship or bias that would disqualify a judge; under Code of Judicial Conduct, Canons 2 and 3, any impropriety or appearance of impropriety or any situation in which her impartiality might reasonably be questioned, such as her partnership with the county attorney, would require disqualification. Dixon v. Commonwealth, 890 S.W.2d 629, 1994 Ky. App. LEXIS 84 (Ky. Ct. App. 1994).
Judge's service on a nonprofit mediation organization's board would not create in reasonable minds a perception that the judge's ability to carry out judicial responsibilities with integrity, impartiality, and competence is impaired; therefore, such service is permitted under SCR 4.300, Canon 4C(3). Shake v. Ethics Comm. of the Ky. Judiciary, 122 S.W.3d 577, 2003 Ky. LEXIS 261 (Ky. 2003).
Kentucky law forbade an ex parte motion by a criminal defendant's attorney to set aside a warrant for his arrest for physical assault after his wife recanted her story, without any notice or opportunity for the Commonwealth to be heard. Such ex parte contacts were forbidden by SCR 4.300, Canon 3B(7) and SCR 3.130-3.5. Commonwealth v. Wilson, 384 S.W.3d 113, 2012 Ky. LEXIS 135 (Ky. 2012).
Family court judge did not err in entering an order vacating the court's previous findings of fact, conclusions of law and judgment, and in recusing himself from the case under SCR 4.300 Canon 3 because he believed that his ex parte communication with the natural father's counsel regarding proposed changes to the findings of fact without giving the mother's husband an opportunity to respond and object to the proposed changes prior to the entry of the revised findings of fact raised an appearance of impropriety. Penticuff v. Miller, 503 S.W.3d 198, 2016 Ky. App. LEXIS 186 (Ky. Ct. App. 2016).
14. Campaign Conduct.
There is no compelling state interest which justifies limiting a judicial candidate's speech on court administrative issues; therefore, without a compelling state interest to justify it, constraint on judicial candidate's campaign speech on the subject of court administration is an unnecessary abridgement of his First Amendment rights making subsection B.(1)(c) of former Canon 7 unconstitutionally overbroad with regard to discussion of administrative matters. Ackerson v. Kentucky Judicial Retirement & Removal Com., 776 F. Supp. 309, 1991 U.S. Dist. LEXIS 15609 (W.D. Ky. 1991).
Subsection B.(1)(c) of former Canon 7, which proscribes the appearance of a commitment with respect to disputed legal issues, obviously addresses commitments made indirectly as opposed to those made directly and it is axiomatic that if one may not do something directly, one may not do it indirectly, and therefore the proscription is not impermissibly vague. Ackerson v. Kentucky Judicial Retirement & Removal Com., 776 F. Supp. 309, 1991 U.S. Dist. LEXIS 15609 (W.D. Ky. 1991).
Former Canon 7, subsection B.(1)(c) is neither unconstitutionally vague nor overbroad with regard to proscribing commitments by judicial candidates on issue which may come before the Kentucky Court of Appeals, because although they be difficult to ascertain, the state has a compelling interest in limiting judicial candidate's campaign promises that would undermine the fundamental fairness and impartiality of the legal system. Ackerson v. Kentucky Judicial Retirement & Removal Com., 776 F. Supp. 309, 1991 U.S. Dist. LEXIS 15609 (W.D. Ky. 1991).
Newspaper advertisement in campaign for judge which stated that an opposing candidate “milked the taxpayers for approximately this amount during his political career,” although in poor taste, since the term “milked” does not necessarily mean that one gains funds illegally, dishonestly or through immoral conduct Judicial Retirement and Removal Commission's finding of guilt was not based on sufficient evidence to meet the high standard of clear and convincing proof. Doyle v. Judicial Retirement & Removal Comm'n, 885 S.W.2d 917, 1994 Ky. LEXIS 86 (Ky. 1994).
Letter from candidate's cousin and supporter to Kentucky nurses, the obvious crux of which was that the incumbent judge lets child abuse offenders off easy and if the candidate is elected she would not, constituted a pre-election commitment on the issue of probation in child abuse cases in violation of former Canon 7B(1)(c). Summe v. Judicial Retirement & Removal Comm'n, 947 S.W.2d 42, 1997 Ky. LEXIS 69 (Ky. 1997).
Campaign material of candidate for judge that was depicted as an independent publication of regular or periodic issue for citizens of the county, in that it basically resembled a newspaper or a tabloid as there was nothing on the front that identified it as campaign literature, it contained articles and editor's notes and letters to the editor, the candidate's campaign name was left off the return address on the back and while it contained a letter from the candidate inset on the back page, the way in which the letter was inserted did not make it appear that the entire mailer was a paid-for campaign, was a misrepresentation of fact in violation of former Canon 7B(1)(C). Summe v. Judicial Retirement & Removal Comm'n, 947 S.W.2d 42, 1997 Ky. LEXIS 69 (Ky. 1997).
SCR 4.020(2) does not exclude from the jurisdiction of the Commission campaign violations committed under claims of ignorance of the law or advice of counsel; thus where neither of two campaign documents was submitted to the Ethics Committee for its prior approval and no Supreme Court rule excuses noncompliance based on the advice of attorneys working in a candidates campaign, therefore even if candidate acted in good faith does not put such charges beyond the jurisdiction of the Commission. Summe v. Judicial Retirement & Removal Comm'n, 947 S.W.2d 42, 1997 Ky. LEXIS 69 (Ky. 1997).
Under SCR 4.300, Canon 5, the terms “ticket” and “contribution” are not interchangeable; a “ticket” is a nominal fee such as the cost of a meal, and a judicial candidate may attend the fundraiser and pay for the cost of the food and drink he or she consumes, but any amount above this is a contribution to the candidate that is prohibited by SCR 4.300, Canon 5A(1)(c). Shake v. Ethics Comm. of the Ky. Judiciary, 122 S.W.3d 577, 2003 Ky. LEXIS 261 (Ky. 2003).
Kentucky views SCR 4.300, Canon 5B(1)(c) as the functional equivalent of an announce clause. Family Trust Found. of Ky., Inc. v. Ky. Judicial Conduct Comm'n, 388 F.3d 224, 2004 U.S. App. LEXIS 22346 (6th Cir. 2004).
Court denied appellants' motion to stay the District Court's injunction prohibiting enforcement of SCR 4.300, Canon 5B(1)(c) because: (1) appellants did not demonstrate a substantial likelihood of success on the merits as the “promises and commit” clause in Canon 5B(1)(c) had been used by the State to reach content covered by the “announce clause” struck down by the United States Supreme Court in another case, and although the Supreme Court's decision applied only to an announce clause and did not involve a promises and commit clause, the difference in the case was simply one of a label; (2) appellants failed to accurately address the question of whether appellants would be irreparably harmed if the court failed to stay the injunction; (3) appellants also failed to substantiate their claim that staying the district court proceedings would not substantially injure other interested parties; and (4) appellants failed to demonstrate that it was in the public interest to stay the injunction as other narrowly tailored mechanisms existed under Kentucky law to preserve the impartiality of the judiciary. Family Trust Found. of Ky., Inc. v. Ky. Judicial Conduct Comm'n, 388 F.3d 224, 2004 U.S. App. LEXIS 22346 (6th Cir. 2004).
Pursuant to SCR 4.020(1)(b)(vi), (1)(d), the Kentucky Judicial Conduct Commission, the Kentucky Inquiry Commission, and various counsel for the Kentucky Bar Association sued in their official capacities, are authorized to enforce SCR 4.300 and are proper parties to an injunction under 42 USCS § 1983. Family Trust Found. of Ky., Inc. v. Ky. Judicial Conduct Comm'n, 388 F.3d 224, 2004 U.S. App. LEXIS 22346 (6th Cir. 2004).
15. — Misrepresentation of Fact.
In judicial election advertisement which stated “why after recently inheriting or acquiring by survivorship almost $500,000.00 and State Retirement after 25 years in State Government you want the job as Circuit Judge” the word “recent” as used within the ad was “without basis and was a misrepresentation of fact” and violated this rule, former Canon 7(B)(1)(c). Doyle v. Judicial Retirement & Removal Comm'n, 885 S.W.2d 917, 1994 Ky. LEXIS 86 (Ky. 1994).
Judicial campaign which featured a picture which appeared in a local newspaper showing the other candidate among a crowd of people and a second copy of the picture which was printed after it had been modified by cutting out or cropping portions of the picture so that the other candidate remained pictured with supporters of a particular political position and was labeled “Trojan Horse” and raised questions regarding other candidate's stand on the particular political issue, while in very poor taste and court does not approve of such advertising, it did not reach the level of “a deliberate misrepresentation of fact” as there was no attempt to pass the photo off as a statement of fact and the Judicial and Retirement Commission's finding that this was a “deliberate misrepresentation of fact” was not based on clear and convincing evidence. Doyle v. Judicial Retirement & Removal Comm'n, 885 S.W.2d 917, 1994 Ky. LEXIS 86 (Ky. 1994).
Since the responsibility for the accuracy and fairness of campaign advertisement ultimately lies with the candidate, where candidate for circuit judge did not request to have her campaign literature reviewed by the Judicial Ethics Committee because a previous inquiry to the Committee took weeks and she did not have enough time before the election to seek the Committee's opinion should not provide her with a way to totally avoid the Code of Judicial Conduct when her campaign material was held to be a misrepresentation of fact. Summe v. Judicial Retirement & Removal Comm'n, 947 S.W.2d 42, 1997 Ky. LEXIS 69 (Ky. 1997).
16. — Free Speech.
Former Canon 7B(1)(c) prohibition against candidates use of newsletter format and letter that intimated what approach the candidate would take in a particular class of cases did not infringe on candidates right of free speech under U.S. Constitution, First Amendment or Const., § 8 and is not unconstitutional as overboard or vague. Summe v. Judicial Retirement & Removal Comm'n, 947 S.W.2d 42, 1997 Ky. LEXIS 69 (Ky. 1997).
Canon 5A(1)(b) does not prohibit retired judges who subjectively intend to accept future appointments as special judges from endorsing nonpartisan judicial political candidates, as such a restriction would violate the constitutional rights of retired judges to free speech. McDonald v. Ethics Comm. of the State Judiciary, 3 S.W.3d 740, 1999 Ky. LEXIS 137 (Ky. 1999).
Kentucky's commit clause in Canon 5(B)(1)(c) was constitutional because it achieved the state's compelling interest in preserving an unbiased and open-minded judiciary and the appearance of the impartiality because it prohibited a judicial candidate from intentionally or recklessly making a statement that a reasonable person would perceive as committing them to rule a certain way on a case, controversy, or issue that was likely to come before the court. Carey v. Wolnitzek, 2008 U.S. Dist. LEXIS 82336 (E.D. Ky. 2008).
Canon 5A(2) of the Kentucky Code of Judicial Conduct, SCR 4.300, Canon 5A(2), which prohibited judicial candidates from identifying themselves as a member of a political party in any form of advertising or when speaking to a gathering, was invalid as an impermissible restriction on a candidate's speech rights under the First and Fourteenth Amendments of the U.S. Constitution because it overlooked narrower ways of advancing the states'  interest in regulating judicial campaign speech to ensure the reality and appearance of an impartial judiciary. Carey v. Wolnitzek, — F.3d —, 2010 U.S. App. LEXIS 14367 (6th Cir. 2010).
Canon 5B(2) of the Kentucky Code of Judicial Conduct, SCR 4.300, Canon 5B(2), which prohibited judicial candidates from soliciting campaign funds, was invalid as an impermissible restriction on a candidate's speech rights under the First and Fourteenth Amendments of the U.S. Constitution because it overlooked narrower ways of advancing the states'  interest in regulating judicial campaign speech to ensure the reality and appearance of an impartial judiciary. Carey v. Wolnitzek, — F.3d —, 2010 U.S. App. LEXIS 14367 (6th Cir. 2010).
District court decision, denying a judicial candidate's facial challenged to Canon 5B(1)(c) of the Kentucky Code of Judicial Conduct, SCR 4.300, Canon 5B(1)(c), which prohibited judicial candidates from making a statement that a reasonable person would perceive as committing the candidate to vote a certain way in a case, controversy, or issue likely to come before the legislature, was vacated and remanded so that the district court could explore the clause's applicability to “issues,” which could be interpreted as being impermissibly overbroad. Carey v. Wolnitzek, — F.3d —, 2010 U.S. App. LEXIS 14367 (6th Cir. 2010).
17. — Penalty.
For violation of former Canon 7B(1)(c) where campaign literature was in the form of a newspaper and was a misrepresentation of fact and letter written by supporter that stated that while the incumbent judge let child abusers off easy if candidate were elected she would not penalty of thirty day suspension to run concurrently was substituted for penalty of thirty days suspension to run consecutively. Summe v. Judicial Retirement & Removal Comm'n, 947 S.W.2d 42, 1997 Ky. LEXIS 69 (Ky. 1997).
18. Special Judge.
19. — Practice of Law.
Where special judge, who also practiced law, was acting under a constitutionally valid appointment made by the Chief Justice, there was no violation of the Code of Judicial Conduct which is contained in this rule. Regency Pheasant Run v. Karem, 860 S.W.2d 755, 1993 Ky. LEXIS 96 (Ky. 1993).
20. Suspension.
Where order of the Retirement and Removal Commission was affirmed as to the guilt of the judge but she was no longer a judge and had left the state, pursuant to SCR 4.290(5) and because of the impracticality of enforcement of the suspension, the original sanction of two months' suspension was modified to a public reprimand. Doyle v. Judicial Retirement & Removal Comm'n, 885 S.W.2d 917, 1994 Ky. LEXIS 86 (Ky. 1994).
21. Public Censure.
22. — Not Warranted.
The record did not support a finding by the Judicial Retirement and Removal Commission that judge acted in an undignified, discourteous or impatient manner toward attorney in such a degree as to require public censure where judge's decision not to permit attorney to appear on behalf of the witnesses after attorney had failed to comply with local rules of procedure by filing an entry of appearance or pretrial motion was not arbitrary and where his subsequent decision to hold attorney in contempt was the result of judicial discretion. Hinton v. Judicial Retirement & Removal Comm'n, 854 S.W.2d 756, 1993 Ky. LEXIS 62 (Ky. 1993).
23. Bias.
Where trial judge's remark that the court's knowledge of appellant's past action had caused the court to have little faith in the appellant was clearly in reference to the appellant's past history of bond jumping, there was no bias requiring recusal. Lovett v. Commonwealth, 858 S.W.2d 205, 1993 Ky. App. LEXIS 86 (Ky. Ct. App. 1993).
Judge did not err by denying appellee's motion to retroactively recuse herself because the only prior relationship between the judge and appellants'  daughter was as accountant-client; because all agreed that the judge did not know of the relationship while she presided over the case, there was no risk of injustice to appellee. The judge could not have been actually biased by facts that were not known to her. Petzold v. Kessler Homes, Inc., 303 S.W.3d 467,  2010 Ky. LEXIS 18 (Ky. 2010).
24. Conflict of Interest.
25. — Previous Employment.
Administrative Law Judge's (ALJ) previous employment with the Special Fund did not create a conflict of interest, where there was no evidence that the ALJ had any direct involvement in or personal knowledge of instant claim for coal workers' pneumoconiosis benefits prior to his employment as an ALJ, and where the Special Fund bore no liability for retraining incentive benefits awarded pursuant to KRS 342.732(1)(a), the maximum benefit for which the evidence showed claimant to have been eligible. Bullock v. Peabody Coal Co., 882 S.W.2d 676, 1994 Ky. LEXIS 83 (Ky. 1994).
26. — Relationship.
Where the spouse of the trial judge was an associate of the law firm that represented the patient in the medical malpractice action before the trial judge, the trial judge erroneously failed to recuse herself from the trial, as KRS 26A.015(2)(d)(2) and SCR 4.300, Canon 3E(1)(d)(ii) required the trial judge to recuse oneself if the judge's spouse appeared before the trial judge, and SCR 1.10(a) imputed disqualification of one associate of a law firm to all members of the firm. Abell v. Oliver, 117 S.W.3d 661, 2003 Ky. App. LEXIS 269 (Ky. Ct. App. 2003), review denied, 2003 Ky. LEXIS 246 (Ky. Oct. 15, 2003).
Where the spouse of the trial judge was an associate of the law firm that represented the patient in the medical malpractice action before the trial judge, the appellate court refused to apply the de minimis rule under SCR 4.300, Canon 3E(1)(d)(iii), which required a judge to disqualify oneself if the judge had more than a de minimis interest in the proceeding; this rule was not a qualification on the prohibition against a spouse appearing before a judge. Abell v. Oliver, 117 S.W.3d 661, 2003 Ky. App. LEXIS 269 (Ky. Ct. App. 2003), review denied, 2003 Ky. LEXIS 246 (Ky. Oct. 15, 2003).
Even though a judge in a bench trial between homeowners and a builder had been unaware while the trial was pending that the homeowners'  daughter was serving as the judge's campaign treasurer during the trial, vacating the judgment in favor of the homeowners for a new trial and for recusal of the judge was necessary to preserve public confidence in the impartiality of the judiciary. Kessler Homes, Inc. v. Petzold, 2008 Ky. App. LEXIS 15 (Ky. Ct. App. 2008), rev'd, 303 S.W.3d 467,  2010 Ky. LEXIS 18 (Ky. 2010).
27. — Remittal.
Where the spouse of the trial judge was an associate of the law firm that represented the patient in the medical malpractice action before the trial judge, the doctor did not waive the conflict of interest issue, because the remittal of disqualification procedure under SCR 4.300, Canon 3F was not followed. Abell v. Oliver, 117 S.W.3d 661, 2003 Ky. App. LEXIS 269 (Ky. Ct. App. 2003), review denied, 2003 Ky. LEXIS 246 (Ky. Oct. 15, 2003).
28. Testifying as Witness.
Where a sitting court judge was called as a character witness at a trial in his own courthouse, given that he did not testify voluntarily and given the relative brevity and scope of his testimony, any error which occurred was harmless. Bye v. Mattingly, 975 S.W.2d 451, 1998 Ky. LEXIS 125 (Ky. 1998).
29. Off-the-Bench Activities.
No member of the state judiciary may serve as an advisor or director of a financial institution, and no exception exists for members of the judiciary who have a personal financial stake in the financial institution served. Judicial officers, regardless of their benign intentions, are prohibited from accepting such types of positions with financial institutions; such a prohibition serves to reduce the possibility that a judge would, or would seem to, use the prestige of the judicial office to attract business for the financial institution, to eliminate the potential conflict between a director's fiduciary duty to the corporation and his judicial duties, and to lessen the possibility of conflict of interest for the judge revolving around litigation before the court. Walson v. Ethics Comm. of the Ky. Judiciary, 308 S.W.3d 205,  2010 Ky. LEXIS 89 (Ky. 2010).
30. Appearance of Partiality.
In a proceeding to appraise a dissenter's shares, an offhand remark by the trial judge indicating that he expected to be accused of bias did not reasonably call his impartiality into question and thus did not require recusal. Shawnee Telecom Res., Inc. v. Brown, 354 S.W.3d 542, 2011 Ky. LEXIS 159 (Ky. 2011).
31. Ex Parte Communications.
Judges are prohibited from engaging in ex parte communications to change the conditions of a defendant's release after the initial fixing of bail. Commonwealth v. Carman, 455 S.W.3d 916, 2015 Ky. LEXIS 66 (Ky. 2015).
32. Illustrative cases.
Family court committed reversible error in adopting a mediated agreement into the decree dissolving the parties'  marriage because the wife's attorney improperly left the wife during the mediation and the mediator impermissibly interfered in the negotiating process by continuing the mediation without the wife's counsel being present and by dispensing of legal advice to the wife regarding the value of a tax exemption. Baas v. Baas,  2018 Ky. App. LEXIS 119 (Ky. Ct. App. 2018), op. withdrawn, — S.W.3d —, 2018 Ky. App. LEXIS 301 (Ky. Ct. App. Apr. 17, 2018), substituted opinion, — S.W.3d —, 2018 Ky. App. LEXIS 275 (Ky. Ct. App. Nov. 30, 2018).
OPINIONS OF JUDICIAL ETHICS
1. In General.
2. — Political Advertisements of Judicial Candidates.
Nothing in the Code prohibits judicial candidates from running political advertisements before filing for office. JE-66
A majority of the committee believed that a judicial candidate may advertise that he has been endorsed by private individuals using their work affiliation, as long as advertising was specific that only the individual was endorsing the candidate and not the entire organization. JE-66
3. — Change of Name.
A sitting judge may ethically change his name to Judge John Doe so that it may be printed that way on the ballot; his opponent would be permitted to do so only if he presently or previously held the office of judge. JE-72. See also JE-45
4. — Disqualification.
5. — — Wife As Witness.
There is no automatic disqualification where a judge's ex-wife is a primary witness. A judge is free to exercise his own discretion as to whether he can be fair and impartial. JE-69
 Canon 1.
1. — Knowledge of Illegal Activities.
A judge who violates KRS 242.230 by purchasing alcoholic beverages in a dry county clearly falls within the prohibition of Canon 2A. Although membership in a club which maintains a cash bar in a dry county alone, without the purchase of prohibited beverages, would not constitute a violation of KRS 242.230, the member's knowledge of the club's illegal activities would indicate disrespect for the law and is therefore questionable under both Canon 1 and Canon 2A. JE-3
 Canon 2.
1. — Impropriety.
2. — — Service on Task Force.
A district judge may not serve on a task force whose sole purpose is the distribution of funds which are derived from defendants who are placed in the court's diversion program upon condition that they contribute a sum certain to the task force. JE-40
3. — — Trial Commissioner.
It is not proper for a trial commissioner (who is a lawyer) to practice law in and use as his private law office the office provided in the courthouse for the district judge and/or trial commissioner. JE-54
4. — — Master Commissioner.
A master commissioner may not sell property belonging to his own clients or the clients of his partner when neither he nor his partner represented the client in the foreclosure action in which the master commissioner is involved. JE-70
5. — Compliance with the Law.
A judge who violates KRS 242.230 by purchasing alcoholic beverages in a dry county clearly falls within the prohibition of Canon 2A. Although membership alone, without the purchase of prohibited beverages, would not constitute a violation of KRS 242.230, the member's knowledge of the club's illegal activities would indicate disrespect for the law and is therefore questionable under both Canon 1 and Canon 2A. JE-3
6. — — Judicial Campaign.
The campaign committee of a judicial candidate may not sponsor a raffle as a means of raising campaign funds. JE-46
7. — Relationships.
There can be no question that when a member of a law firm becomes a judge, the judge's name must be removed from the firm's name. JE-41
8. — — Employment of Former Employees of Lawyers.
A judge may not employ a part-time secretary who also works for his former partner nor may he employ such a person who works for some other lawyer, unless the judge disqualifies himself in all cases in which the lawyer or firm in question appears. JE-13
9. — — Employees Running for Public Office.
There is not any impropriety in a judge's secretary seeking election to public office while serving as an employee of the Court of Justice. JE-21
10. — — Family.
If the only attorney eligible is a close relative of the circuit judge the judge should not appoint such attorney as a master commissioner. JE-26
11. — — Trial Commissioner and County Attorney.
Where the county attorney and the trial commissioner for district court are partners in civil practice, the trial commissioner must disqualify himself in all cases in which the county attorney appears, both civil and criminal, except in emergency situations where a failure to act would result in a frustration of the criminal justice process. JE-47
12. — — Letter of Recommendation.
A judge may write a letter of recommendation for a student seeking to enter law school. JE-74
13. — — Witness.
A judge may not voluntarily serve as an expert witness. JE-75
 Canon 3.
1. — Administrative Responsibilities.
2. — — Appointments.
If the only attorney eligible is a close relative of the circuit judge the judge should not appoint such attorney as a master commissioner. JE-26
3. — Compensation for Legal Work Done Before Becoming Judge.
When a member of a law firm becomes a judge, he may receive his normal percentage of fees for work done by the firm as to work already done when he left the firm. JE-41
4. — Disqualification.
When a judge is disqualified under SCR 4.300, Canon 3C(1)(c) or (d), it is proper for him to provide the clerk with a supply of blank forms for use by parties and their attorneys in remitting the disqualification under the provisions of Canon 3D. JE-15. See also JE-1
When an assistant county attorney becomes a district judge, he must disqualify himself in all criminal cases in which he was actively involved. JE-32. See also JE-8 and JE-5
5. — — Basis for Deciding.
Questions of disqualification which are not specifically covered by Canon 3C must be decided by the judge, with due regard to the factors which might reasonably lead to doubts of his impartiality. JE-41
6. — — Personal Bias or Prejudice.
Where the county attorney and the trial commissioner for district court are partners in civil practice, the trial commissioner must disqualify himself in all cases in which the county attorney appears, both civil and criminal, except in emergency situations where a failure to act would result in a frustration of the criminal justice process. JE-47
A master commissioner may not sell property belonging to his own clients or the clients of his partner when neither he nor his partner represented the client in the foreclosure action in which the master commissioner is involved. JE-70
In a county in which the district court trial commissioner is paid in part by the fiscal court, the district judge need not disqualify himself in a malfeasance case against a member of the fiscal court unless there are particular circumstances which might indicate prejudice or lack of impartiality. JE-10
7. — — Service As Lawyer.
A judge-elect in partnership with the county's commonwealth attorney should disqualify himself in any case which the commonwealth attorney handled while they were in partnership together. New cases are left up to his discretion with due consideration given to the appearance of impropriety. JE-63. See also JE-1 (Revised), JE-8, JE-32 and JE-41
8. — — Member of Firm Representing Either of the Parties.
Where a member of a law firm has been appointed as a master commissioner of a circuit court, the fact that another member of the firm, who represents either the plaintiff or the defendant in the action, precludes the master commissioner from selling the property, where the only act to be performed by the master commissioner is the advertising and sale of the real estate. JE-49
9. — — Corporation Stockholder.
A sitting judge may be a minority stockholder in a corporation that owns real estate which is leased to the Commonwealth of Kentucky, but the judge should be conscious of avoiding the appearance of impropriety of being a very visible majority stockholder in this situation. JE-50
10. — — Trial Commissioner.
The partner of a district court trial commissioner may practice in that court, however, in cases in which the trial commissioner is acting, the latter must disqualify himself in appropriate cases as provided in Canon 3C. JE-44
11. — — Knowledge of Disputed Evidentiary Facts.
A recently elected circuit judge, who has presided in the same area as district judge for the last five years, may preside as circuit judge in criminal cases in which he earlier handled the preliminary hearing and other matters as district judge unless as district judge he made a decision involving bail and that decision was being appealed, or he, as circuit judge, is asked to reconsider an evidentiary matter that he decided as district judge. JE-60
12. — — Financial Interest.
A judge may rent real estate to lawyers. Under ordinary circumstances, no special arrangements need be made. JE-7
A master commissioner handling a foreclosure action for one bank may ethically appoint as appraisers persons who are officers or directors of a competitive bank. JE-56
As a stockholder in the bank, a master commissioner is disqualified from handling foreclosure suits involving that bank. JE-56
13. — — Relationship.
Under the terms of Canon 3C(1)(c) a judge should disqualify himself when his son is involved as an attorney in a proceeding before him. However, Canon 3D provides a means by which the disqualification may be waived. JE-1
If a judge's son is an assistant commonwealth's attorney, the judge should (if possible) disqualify in those cases in which his son is involved, but it is not necessary to disqualify himself in other criminal cases. JE-8
A judge may issue arrest warrants which are prepared by his daughter in her capacity as county attorney when it is important to issue a warrant without delay and there is no other judge on hand to issue it. JE-34. See also JE-8
A judge need not disqualify himself in a proceeding in which his first cousin is acting as a lawyer, unless there are special circumstances which would raise a reasonable question of his impartiality. JE-48
A district judge is required to disqualify himself in a juvenile case in which his wife, as a social worker and employee of the Cabinet of Human Resources, will be involved as a witness. JE-57
14. — — Interest Substantially Affected by Outcome of Proceeding.
A judge need not disqualify himself when a party in a suit before him has purchased real estate from the judge and owes a substantial sum on the purchase unless the interest of the judge will be directly affected by the decision in the case. JE-29
15. — — Remittal.
When a judge is disqualified under SCR 4.300, Canon 3C(1)(c) or (d), it is proper for him to provide the clerk with a supply of blank forms for use by parties and their attorneys in remitting the disqualification under the provisions of Canon 3D. JE-15. See also JE-1
Under the terms of Canon 3C(1)(c) a judge should disqualify himself when his son is involved as an attorney in a proceeding before him. However, Canon 3D provides a means by which the disqualification may be waived. JE-1
 Canon 5.
1. — Civic and Charitable Activities.
A judge may receive compensation for service on the board of a nonprofit corporation which grants loans to minority business ventures, but two caveats should be mentioned. First, Canon 6 (deleted) states that the source of such payments must not “give the appearance of influencing the judge in his judicial duties or otherwise give the appearance of impropriety,” and subsection A of the same Canon provides that compensation “should not exceed a reasonable amount nor should it exceed what a person who is not a judge would receive for the same activity.” JE-31
A judge may not serve on a church committee whose purpose is to oversee the solicitation of funds for the restoration of a church organ. JE-31
A district judge may not serve on a task force whose sole purpose is the distribution of funds which are derived from defendants who are placed in the court's diversion program upon condition that they contribute a sum certain to the task force. JE-40
2. — Financial Activities.
A judge may rent real estate to lawyers. Under ordinary circumstances, no special arrangements need be made. JE-7
A Kentucky judge may not serve as a member of an advisory board of a local financial institution. JE-67
3. — — Sale of Law Practice.
A lawyer who sells his practice to his partner when he becomes a judge should disqualify himself from cases for which his partner is acting as a lawyer, when the partner is paying for the practice in installments. JE-9. See also JE-7
4. — — Stock.
Since Canon 5C(2) expressly permits judges to “hold and manage investments,” it is clear that a judge may own shares in a corporation, and nothing in the Canon limits the nature of the corporations in which he may invest. The same subsection of Canon 5C allows “the operation of a business.” Taking these words in their ordinary meaning, a judge may be an officer or director of a business, including a tax service. JE-5
5. — Fiduciary Activities.
A judge who has been handling the business affairs of a former client under a power of attorney for several years, beginning before January 1, 1978, may continue in that capacity, but he may not act as executor of the will of the client, who is now mentally incompetent, in a nursing home and without any close relatives, where the will was drawn before January 1, 1978. JE-36
6. — — Executor.
A district judge may serve as executor of the estate of a deceased uncle. Since uncles are not listed in the Canon among those for whom a judge may serve as a fiduciary, it becomes a question of fact in each case whether the judge has maintained “a close familial relationship” with the person in question. JE-11
A judge may not serve as executor under the will of a former client who was also a close personal friend and whose child is married to a first cousin of the judge. JE-36
If a judge drew a will for a client and friend before January 1, 1978, he may not serve as executor under that will unless he received letters of appointment before that date. JE-36
7. — Arbitration.
Since membership on a county merit board involves activity which is essentially that of arbitration and mediation, Canon 5E forbids such membership. If the merit board deals with issues of fact or policy, membership thereon would be prohibited by Canon 5G. JE-12
8. — Practice of Law.
9. — — Collection of Own Accounts Receivable.
A judge may give his accounts receivable to another attorney for collection. JE-32. See also JE-5
10. — — Fees for Work Done Before Becoming Judge.
A judge may receive a fee for work which he started before becoming a judge when that work is completed by another lawyer. JE-32. See also JE-5
11. — — Military Judge Advocate.
It is proper for a judge to participate in a National Guard or Reserve Unit as a Judge Advocate Officer. JE-16
12. — — Tax Work.
When a lawyer performs a tax service, he is acting as a lawyer and therefore his actions constitute the practice of law. Since judges are forbidden by our Constitution to practice law, judges cannot engage in tax work. JE-5
13. — Extra-Judicial Appointments.
A majority of the Judicial Ethics Committee held that a circuit judge may serve on a civil service commission of a third class city where the only duties of the commission are to administer written tests to applicants for the city police force, interview the applicants, rank them on the basis of the test results and interviews, and submit the ranked list to the city council. The commission does not decide whom to employ, nor does it conduct hearings regarding the discipline and removal of police officers. JE-4
Since membership on a county merit board involves activity which is essentially that of arbitration and mediation, Canon 5E forbids such membership. If the merit board deals with issues of fact or policy, membership thereon would be prohibited by Canon 5G. JE-12
A person may serve as a domestic relations commissioner in circuit court while also serving as a member of the Alcohol Beverage Control Board under KRS 241.030. JE-37
In a unanimous vote, the judicial ethics committee gave preliminary approval to a judge's service as a trustee of a public university, subject to certain limitations. A judge may not serve as a legal advisor to a board. He may not participate in fund raising. And, he may not vote or participate in any matter that appears likely to result in litigation. Once the university is involved in litigation before a judge, a judge must recuse himself, and this prohibition applies to all levels of litigation before the courts including the consideration of discretionary reviews. JE-64
A newly appointed circuit judge could not continue to serve on the board of the Transit Authority of River City. JE-65
A judge was not permitted to sit on the Citizens' Advisory Board for the Mayfield Girls' Group Home or the Mayfield Boys' Group Home. JE-69
14. — Domestic Relations Commissioner.
15. — — Political Involvement.
The domestic relations commissioner of a circuit court may not hold office in a political party or be a candidate for election to public office in the primary election of a political party or as the nominee of a political party in a general election. JE-58
16. — Master Commissioner.
17. — — Political Involvement.
The master commissioner of a circuit court whose function is limited to conducting sale of property pursuant to circuit court judgment may not hold office in a political party or be a candidate for election to public office in the primary election of a political party or as the nominee of a political party in a general election. JE-58
18. Educational Programs.
Judge's participation in an educational program in the Philippines did not violate the judicial canons since the program would benefit the judge, was predominantly educational, was neither political nor partisan, and burden of foregoing participation was great; the program did not impair the judicial system's interest in appearing fair, impartial, and independent from other branches of government. In re Maze, 85 S.W.3d 599, 2002 Ky. LEXIS 183 (Ky. 2002).
 Former Canon 6.
1. — Service on Board of Nonprofit Corporation.
2. — — Compensation.
A judge may receive compensation for service on the board of a nonprofit corporation which grants loans to minority business ventures, but two caveats should be mentioned. First, Canon 6 (deleted) states that the source of such payments must not “give the appearance of influencing the judge in his judicial duties or otherwise give the appearance of impropriety,” and subsection A of the same Canon provides that compensation “should not exceed a reasonable amount nor should it exceed what a person who is not a judge would receive for the same activity.” JE-12
 Former Canon 7.
1. — Political Conduct.
2. — — Service As Honorary Political Chairman.
A judge and spouse may not serve as honorary chairman for an Official Presidential Inaugural Ball. JE-19
3. — — Group of Judicial Candidates Running on Same Ticket.
A group of judicial candidates may not run for election on the same ticket. JE-6. See also JE-2
4. — — Campaign Material.
Campaign material of a candidate for district judge must carry the information required by § 121.190, but that section does not require the statement to be reproduced on the envelope. JE-28
5. — — Campaign Chairman.
6. — — — Appointment.
A candidate for district judge may name his brother as chairman of his campaign committee. JE-28
A candidate for a district judgeship may not appoint as his campaign chairman a person who is running for commonwealth attorney when the latter is unopposed for the election. JE-30
7. — — Member of Political Club.
A judge may not be a member of a political club. JE-39
8. — — — Dues As Assessment.
The payment of dues to a political club, no matter how small the amount, constitutes an assessment or contribution to a political organization and is therefore forbidden by the express language of Canon 7A(1)(c). JE-39
9. — — Contributions.
A judicial candidate may accept contributions whenever they are offered, even if outside the time frame for soliciting. JE-66. See also JE-42
Once a person begins advertising and has a treasurer he is a judicial candidate. From that point on he should no longer contribute to the county attorney's support fund. JE-66
10. — — Endorsements.
Endorsement by current public officials who run for office on a partisan ticket would violate the policy of nonpartisan elections in judicial campaigns. JE-66. See also JE-6, JE-30, and JE-45
Canon 7A(1) does not make any exception for judicial candidates nor for nonpartisan elections. Therefore, campaigning for or publicly endorsing a candidate for judicial office would be in direct conflict with this Canon. JE-2
11. — — Judge's Secretary Running for Public Office.
There is not any impropriety in a judge's secretary seeking election to public office while serving as an employee of the Court of Justice. JE-21
12. — — Master Commissioner Running for County Attorney.
A master commissioner of the circuit court must resign from that position if he becomes a candidate for the office of county attorney. He must resign when he becomes a candidate, that is, when he lets it be publicly known that he is seeking the office in question. JE-18
13. — — Candidate for Nonjudicial Office.
A commissioner of the Court of Justice must resign when he becomes a candidate for a public office if the office which he is seeking is a nonjudicial office. He need not resign if he is seeking a judgeship in the Court of Justice. JE-23
14. — Campaign Conduct.
If a judicial candidate's opponent claims that he is experienced, the candidate may question his opponent's experience or demand that his opponent's experience be set out in detail. JE-62
A judicial candidate who is unopposed in the primary may begin soliciting money 120 days before the primary election. JE-71
A candidate for judicial office may properly discuss qualifications, experience and facts which would tend to show good character and sense of responsibility. JE-62
15. — — Guidelines.
For guidelines for judicial campaigning see JE-45
16. — — Solicitation of Funds.
Canon 7B(2) expressly permits the campaign committee of a judicial candidate to solicit campaign contributions and public support from lawyers. Such endorsements are not limited to lawyers in private practice, but may include prosecutors and other lawyers in public service. JE-30
A candidate may accept both solicited and unsolicited gifts, and he may accept them at any time. But he may never solicit contributions. That function must be left to his campaign committee. When he accepts contributions, he should turn them over to his campaign committee forthwith. JE-42
17. — — — Defined.
The word “solicit” has its ordinary dictionary meaning, to ask for something. JE-42
18. — — Fundraisers.
A publicly advertised campaign fundraiser, for which tickets are sold and a profit is made, may not be held prior to the 120-day period preceding the election. JE-42
19. — — Receipt of Funds.
There is no prohibition in the Code of Judicial Conduct against a campaign committee receiving funds at any time. The prohibition runs to soliciting, not to receiving. JE-42
20. — — Endorsements.
A judicial candidate's campaign committee may advertise the fact that his candidacy has been endorsed by labor unions, fraternal groups, etc. JE-38
21. — — Endorsements from Lawyers.
Judicial candidates may solicit endorsements from attorneys and then use them in advertising. JE-66. See also JE-45
22. — — Pledges or Promises.
A judicial candidate must always bear in mind that he should avoid any statements which could be interpreted as a pledge of future judicial conduct or which appeal to special interests or prejudices. JE-38
23. — — Campaign Treasurer Appointment.
A judge getting ready to campaign for office may not appoint as his campaign treasurer the same individual who is his trial commissioner. JE-52
24. — — Campaign Treasurer.
25. — — — Service As Own Treasurer.
A candidate for district judge may not be designated as his own campaign treasurer for purposes of registration with the Registry of Election Finance. JE-55
26. — — Debates.
A candidate for judicial office may participate in a debate against his opponents but his comments must be limited by Canon 7B(1)(c). JE-62
27. — — Campaign Literature.
The judicial ethics committee has a policy against endorsing campaign literature. Specific questions about campaign literature will be answered, but the committee believes it should avoid reviewing a candidate's campaign literature as a whole. JE-66
28. — — Service As Treasurer of Political Committee.
A candidate for district judge may not serve as treasurer of a political committee organized to support his candidacy. JE-55
29. — — Spouses.
The spouse of a judge is not bound by the Canons of judicial ethics, and he or she may be politically active in nonjudicial campaigns. The judge, however, is bound by the Canons to urge his spouse not to participate in political campaigns. No penalty is attached, however, if he or she is unsuccessful. JE-50
30. — — Nonprofit Functions.
31. — — — Time Frame.
A nonprofit event for which tickets are sold to defray the cost of the event presents a difficult problem. A function such as a luncheon at a restaurant, at which each person in attendance pays for his own meal, is in essence a “Meet the Candidate” affair and as such may be held outside the time limits of Canon 7B(2) if there is no admission cost nor any financial condition. But an event which has no fixed cost and which therefore may or may not reap a profit may not be held outside the time frame of Canon 7B(2). JE-42
32. — — Meet the Candidate Function.
33. — — — Time Frame.
A “Meet the Candidate” function, for which no tickets are sold and no solicitations made, may be held prior to the 120-day period preceding the election. JE-42
 Compliance with the Code of Judicial Conduct.
1. — Compliance.
2. — — Master Commissioner.
A master commissioner who hears domestic relations matters may practice other, nonrelated domestic relations cases in a county where there is no other attorney willing to accept appointment as a special commissioner so long as he has not taken and does not take any action as such commissioner with respect to the matter or matters in which he practices as an attorney. JE-20
The master commissioner of a circuit court whose function is limited to conducting sale of property pursuant to circuit court judgment may not hold office in a political party or be a candidate for election to public office in the primary election of a political party or as the nominee of a political party in a general election. JE-58
Master commissioners and their law partners may practice before the judge but the law partners may not practice before the master commissioner. JE-61. (Overruled to the extent of conflict with JE-68.) See also JE-33, JE-44, JE-47 and JE-49
3. — — — Appointed Domestic Relations Commissioner.
A master commissioner may be ethically appointed as a domestic relations commissioner when his name is associated with that of a local law firm, provided he forfeits his domestic relations practice in the circuit in which he is a commissioner, and he does not sit as commissioner in any case in which his law firm is involved. JE-68. See also JE-33 and JE-61
4. — — Domestic Relations Commissioner.
A domestic relations commissioner for two counties of a three-county judicial circuit may represent clients in domestic relations cases in the third county of the circuit. JE-33. (Overruled to the extent of conflict with JE-68.)
A person may serve as a domestic relations commissioner in circuit court while also serving as a member of the Alcohol Beverage Control Board under KRS 241.030. JE-37
The domestic relations commissioner of a circuit court may not hold office in a political party or be a candidate for election to public office in the primary election of a political party or as the nominee of a political party in a general election. JE-58
5. — — Trial Commissioner.
A trial commissioner may represent a city on an appeal from Public Service Commission. JE-22. See also JE-17
A person may represent a city as “corporation counsel” while also serving as trial commissioner. JE-22. See also JE-17
The partner of a trial commissioner may appear in the trial commissioner's court, in a case in which the trial commissioner is not involved. JE-43
6. — — — Practice of Law.
By placing certain limitations on the practice of law by trial commissioners, the Kentucky Supreme Court (SCR 5.060) impliedly placed its stamp of approval on all other types of practice. If it had wished to create any other limitations, it would have so stated in its rule. For this reason, a trial commissioner may represent parties who are engaged in litigation against the Commonwealth of Kentucky, unless, of course, he has taken some action in the matter as a commissioner. JE-17
It is not proper for a trial commissioner (who is a lawyer) to practice law in and use as his private law office the office provided in the courthouse for the district judge and/or trial commissioner. JE-54
7. — — Commissioner of Court of Justice.
8. — — — Running for Public Office.
A commissioner of the Court of Justice must resign when he becomes a candidate for a public office if the office which he is seeking is a nonjudicial office. He need not resign if he is seeking a judgeship in the Court of Justice. JE-23
Rule 4.310.  Judicial ethics committee and opinions.
Text
(1)  There shall be an ethics committee of the Kentucky judiciary consisting of one judge each of the Court of Appeals, the circuit court and the district court and two members of the Kentucky Bar Association appointed by the board of governors, none of whom shall be members of the judicial retirement and removal commission. The judicial members shall be selected by the members of their courts in the manner which each court selects. Each member shall serve for a term of four years from the date of his appointment. A chairman shall be elected by the ethics committee.
(2)  Opinions as to the propriety of any act or conduct and the construction or application of any canon shall be provided by the committee upon request from any justice, judge, trial commissioner or by any judicial candidate. Communications between the questioner and the Judicial Ethics Committee and its members shall be confidential. If the committee finds the question of limited significance, it shall provide an informal opinion to the questioner. If, however, it finds the question of sufficient general interest and importance, it shall render a formal opinion, in which event it shall cause the opinion to be published in complete or synopsis form, without specific identification of the questioner. Likewise, the committee may issue formal opinions on its own motion under such circumstances as it finds appropriate.
(3)  Both formal and informal opinions shall be advisory only; however, the commission and the Supreme Court shall consider reliance by a justice, judge, trial commissioner or by any judicial candidate upon the ethics committee opinion.
(4)  Any person affected by a formal opinion of the ethics committee may obtain a review thereof by the Supreme Court by filing with the clerk of that court within thirty (30) days after the end of the month in which it was published a motion for review stating the grounds upon which the movant is dissatisfied with the opinion. The motion shall be accompanied by a copy of the opinion or synopsis as published and shall be sewed upon the ethics committee and, if the movant is someone other than the party who initiated the request for the opinion, upon the initiating justice, judge or commissioner. The filing fee for docketing such motion shall be as provided by Civil Rule 76.42(1) for original  actions in the Supreme Court. The ethics committee may file a response to the motion for review within thirty (30) days after its receipt of the motion. Notwithstanding the provisions of this subsection of the rule, the Supreme Court on its own initiative may review a judicial ethics opinion at any time.
History
(Adopted May 14, 1979, effective July 1, 1979; amended October 2, 2003, effective January 1, 2004; amended January 18, 2012, effective March 1, 2012.)
APPENDIX
STANDARDS OF CONDUCT AND TECHNOLOGY GOVERNING  ELECTRONIC MEDIA AND STILL PHOTOGRAPHY  COVERAGE OF JUDICIAL PROCEEDINGS
1.  Equipment and personnel.
 	(a)  Not more than one portable television camera [film camera — 16mm sound on film (self blimped) or video tape electronic camera], operated by not more than one camera person, shall be permitted in any trial court proceeding. Not more than two television cameras, operated by not more than one camera person each, shall be permitted in any appellate court proceeding.
 	(b)  Not more than one still photographer, utilizing not more than two still cameras with not more than two lenses for each camera and related equipment for print purposes shall be permitted in any proceeding in a trial or appellate court.
 	(c)  Not more than one audio system for radio broadcast purposes shall be permitted in any proceeding in a trial or appellate court. Audio pickup for all media purposes shall be accomplished from existing audio systems present in the court facility. If no technically suitable audio system exists in the court facility, microphones and related wiring essential for media purposes shall be unobtrusive and shall be located in places designated in advance of any proceeding by the presiding judge.
 	(d)  Requests for coverage, which need not be in any particular form, shall be made to the presiding judge. Subject to the provisions of 1(e), approval of such requests shall be regarded as approval of coverage for the print (photographs) and/or broadcast (radio and television) media generally.
 	(e)  Any “pooling” arrangements among the media required by these limitations on equipment and personnel shall be the sole responsibility of the media without calling upon the presiding judge to mediate any dispute as to the appropriate media representative or equipment authorized to cover a particular proceeding. In the absence of advance media agreement on disputed equipment or personnel issues, the presiding judge shall exclude all contesting media personnel from a proceeding.
2.  Sound and light criteria.
 	(a)  Only television photographic and audio equipment which does not produce distracting sound or light shall be employed to cover judicial proceedings. Specifically, such photographic and audio equipment shall produce no greater sound or light than the equipment designated in Schedule A annexed hereto, when such equipment is in good working order. No artificial lighting device of any kind shall be employed in connection with the television camera.
 	(b)  Only still camera equipment which does not produce distracting sound or light shall be employed to cover judicial proceedings. Specifically, such still camera equipment shall produce no greater sound or light than a 35mm Leica “M” Series Rangefinder camera, including blimped still reflex cameras, e.g. Nikon F2 or F3, which meet this sound and light criteria. No artificial lighting device of any kind shall be employed in connection with a still camera.
 	(c)  It shall be the affirmative duty of media personnel to demonstrate to the presiding judge adequately in advance of any proceeding that the equipment sought to be utilized meets the sound and light criteria enunciated herein. A failure to obtain advance judicial approval for equipment shall preclude its use in any proceeding.
3.  Location of equipment personnel.
 	(a)  Television camera equipment shall be positioned in such location in the courtroom as shall be designated by the presiding judge. The area designated shall provide reasonable access to coverage. If and when areas remote from the courtroom which permit reasonable access to coverage are provided, all television camera and audio equipment shall be positioned only in such area. Video tape recording equipment which is not a component part of a television camera shall be located in an area remote from the courtroom.
 	(b)  A still camera photographer shall position himself in such location in the courtroom as shall be designated by the presiding judge. The area designated shall provide reasonable access to coverage. Still camera photographers shall assume a fixed position within the designated area and, once a photographer has established himself in a shooting position, he shall act so as not to call attention to himself through further movement. Still camera photographers shall not be permitted to move about in order to obtain photographs of court proceedings.
 	(c)  Broadcast media representatives shall not move about the court facility while proceedings are in session, and microphones or taping equipment once positioned as required by 1. (c) above shall not be moved during the proceeding.
4.  Movement during proceedings.
News media photographic or audio equipment shall not be placed in or removed from the courtroom except prior to commencement or after adjournment of proceedings each day, or during a recess. Neither television film magazines nor still camera film or lenses shall be changed in the courtroom except during a recess in the proceeding.
5.  Courtroom light sources.
With the concurrence of the presiding judge, modifications and additions may be made in light sources existing in the facility, provided such modifications or additions are installed and maintained without public expense.
6.  Conferences of counsel.
To protect the attorney-client privilege and the effective right to counsel, there shall be no audio pickup or broadcast of conferences which occur in the courtroom between attorneys and their clients, between co-counsel of a client, or between counsel and the presiding judge held at the bench.
7.  Impermissible use of media material.
None of the film, video tape, still photographs or audio reproductions developed during or by virtue of coverage of a judicial proceeding shall be admissible as evidence in the proceeding out of which it arose, any proceeding subsequent or collateral thereto, or upon any retrial or appeal of such proceedings.
 (Schedule A) 1. Ikegami HL-74A, HL-53, HL-77, HL-33, HL-34,  HL-35, HL-51, HL-79, HL-78A, HL-79A,  HL-79D, ITC-350, ITC-240 2. RCA TK76, TK78 3. Sony DXC-1600 Trinicon, BVP-200, BVP-3000,  DXC-1640 3a.  ASACA ACC-2006 4. Hitachi SK80, SK90 5. Hitachi FP-3030, FP3060A, FP-205, FP-405, GP7 6. Philips LDK-25 7. Sony BVP-200 ENG Camera 8. Fernseh Video Camera 9. JVC-8800u ENG Camera 10. AKAI CVC-150, VTS-150 11. Panasonic WV-3085, NV-3085, AK-750, WV-3800 12. JVC GC-4800u, Ky-2000
Click to view (Schedule A)
V.
TRIAL COMMISSIONERS OF THE DISTRICT COURT
Rule 5.000.  Scope. 
Rule 5.010.  Appointment. 
Rule 5.020.  Qualifications and terms of office. 
Rule 5.030.  Powers. 
Rule 5.040.  Temporary assignment in another county. 
Rule 5.050.  Disqualification. 
Rule 5.060.  Service as attorney. 
Rule 5.070.  Retirement and removal. 
Rule 5.000.  Scope.
Text
Rule 5 applies to all trial commissioners of the district court.
History
(Adopted October 14, 1977, effective January 1, 1978.)
Annotations

Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
Rule 5.010.  Appointment.
Text
In each county in which no district judge resides, the chief judge of the district shall appoint a trial commissioner subject to the approval of the Chief Justice. Any trial commissioner may be removed by order of the Supreme Court. Every other trial commissioner shall be appointed by the chief judge of the district upon certification of the necessity therefor by the Supreme Court, which certification shall be initiated by a request from the chief judge of the district stating the circumstances requiring the appointment.
History
(Adopted October 14, 1977, effective January 1, 1978; amended September 22, 1995, effective November 1, 1995; amended October 18, 2005, effective January 1, 2006.)
Annotations

NOTES TO DECISIONS
1. Trial Commissioner's Authority.
Trial court did not err in denying defendants'  motion to suppress drug evidence obtained in a search of their home because the warrant was not void when signed by a trial commissioner allegedly not lawfully serving that office. Where the trial commissioner was appointed by a judge who did not reappoint the trial commissioner following his re-election but where the trial commissioner continued uninterrupted in that capacity, he remained a de facto officer with authority to issue search warrants. As such, the warrant and the search performed under the warrant's authority were valid. Gourley v. Commonwealth, 335 S.W.3d 468, 2010 Ky. App. LEXIS 251 (Ky. Ct. App. 2010), review denied, 2011 Ky. LEXIS 224 (Ky. Apr. 13, 2011).
Rule 5.020.  Qualifications and terms of office.
Text
Each trial commissioner shall be a resident of the county for which he or she is appointed, shall be an attorney if one is qualified and available at the time of such appointment, and shall serve at the pleasure of the chief judge of the district during the remainder of the judge's current term of office. Prior to the appointment of a non-lawyer to serve as trial commissioner, the Chief District Judge shall certify to the Chief Justice in writing that no attorney is qualified and available to serve.
Each trial commissioner, in addition to maintaining applicable continuing education requirements, shall, at least once every two years, attend a training program which focuses on the dynamics and effects of domestic violence including the availability of community resources, victims services and reporting requirements.
History
(Adopted October 14, 1977, effective January 1, 1978; amended September 22, 1995, effective November 1, 1995; amended November 22, 1996, effective January 1, 1997.)
Rule 5.030.  Powers.
Text
Subject to review by the chief district judge or by another judge of the district designated for that purpose by the chief judge, in the county for which he is appointed a trial commissioner shall have, unless otherwise specified in the certificate of necessity authorizing his appointment, the authority of a district judge with respect to the following:
 	(a)  In criminal cases,
 		(i)  To issue search warrants and warrants of arrest;
 		(ii)  To examine any charge and commit the defendant to jail or hold him to bail or other form of pretrial release; and
 		(iii)  To accept a plea of guilty, at the time the charge is examined, and impose sentence for any offense punishable only by fine of $500 or less;
 	(b)  In juvenile cases,
 		(i)  To hear and determine if children in custody should be held in detention;
 		(ii)  To conduct preliminary inquiries, informally adjust juvenile cases, and cause juvenile petitions to be brought;
 		(iii)  To order physical and mental examinations of children before the juvenile court; and
 		(iv)  To issue orders for the temporary custody of children whose welfare is threatened under emergency conditions;
 	(c)  In probate matters,
 		(i)  To admit to record or reject any will offered for probate;
 		(ii)  To appoint executors and administrators of wills and estates, and to fix and approve bond as required;
 	(d)  In civil proceedings,
 		(i)  To authorize orders of attachment and garnishment and writs of possession;
 		(ii)  To conduct judicial sales if so authorized by the chief judge of the district; and
 		(iii)  To issue emergency protective orders and interpersonal protective orders in domestic violence, interpersonal violence, and abuse cases.
 		(iv)  To issue forthwith orders of arrest in domestic violence, interpersonal violence, and abuse cases.
 	(e)  To issue writs of forcible entry and detainer and warrants of restitution;
 	(f)  In mental health cases, to conduct all preliminary proceedings relating to involuntary commitments, and, specifically:
 		(i)  to issue a warrant or summons for the respondent if he is not already detained;
 		(ii)  to release persons for whom no warrant has been taken pursuant to KRS 202A.041;
 		(iii)  to order immediate mental examinations pursuant to KRS 202A.041 and 202A.051;
 		(iv)  to appoint counsel for respondent;
 		(v)  to set and conduct preliminary hearings in involuntary commitment cases pursuant to KRS 202A.041, 202A.051 and 202A.071; and
 		(vi)  to order the detention of the respondent pending the preliminary and final hearings.
 	(g)  To compel the attendance of witnesses and the production of evidence with respect to any proceeding before him.
History
(Adopted October 14, 1978, effective January 1, 1978; amended February 14, 1978, effective March 1, 1978; amended September 10, 1982, effective September 10, 1982; amended June 29, 1984, effective July 1, 1984; amended June 30, 1986, effective July 1, 1986; amended effective February 3, 2016; amended effective January 1, 2016.)
Annotations

Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
Bartlett, The Selection and Election of Judges in Kentucky, Vol. 53, No. 3, Summer 1989, Ky. Bench & Bar 26.
Opinions of Attorney General. A trial commissioner does not have the authority to conduct forcible entry and detainer trials, nor to issue judgments in such cases. OAG 79-551.
There is nothing that prohibits a district court or a trial commissioner from issuing criminal process after regular business hours. OAG 80-332.
NOTES TO DECISIONS
1. Jurisdiction.
A trial commissioner given authority in one county had no authority while serving in that county to exercise authority beyond the limits of that county, and under Supreme Court rules, he could not be given such authority. Therefore, he was without jurisdiction to issue a search warrant in or for a second county. Accordingly, the search warrant was invalid. Commonwealth v. Shelton, 766 S.W.2d 628, 1989 Ky. LEXIS 20 (Ky. 1989).
Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Trial Commissioners, §  16.00.
Rule 5.040.  Temporary assignment in another county.
Text
A trial commissioner may be temporarily assigned by the chief judge of the district to serve in any county within the district and shall, while so serving, have the same authority as in the county of his residence.
History
(Adopted October 14, 1977, effective January 1, 1978.)
Rule 5.050.  Disqualification.
Text
A trial commissioner shall disqualify himself in all matters in which he has an interest, relationship or bias that would disqualify a judge.
History
(Adopted October 14, 1977, effective January 1, 1978.)
Annotations

Cited:  Commonwealth v. Brandenburg, 114 S.W.3d 830, 2003 Ky. LEXIS 210 (Ky. 2003).
NOTES TO DECISIONS
1. Interest, Relationship or Bias.
Where a district court trial commissioner practiced law with the county attorney, she could not be considered a neutral and detached magistrate capable of issuing search warrants and she was required to disqualify herself under this rule in all matters in which she had an interest, relationship or bias that would disqualify a judge; under Code of Judicial Conduct, Canons 2,3, any impropriety or appearance of impropriety or any situation in which her impartiality might reasonably be questioned, such as her partnership with the county attorney, would require disqualification. Dixon v. Commonwealth, 890 S.W.2d 629, 1994 Ky. App. LEXIS 84 (Ky. Ct. App. 1994).
Rule 5.060.  Service as attorney.
Text
A trial commissioner shall not personally engage in the practice of criminal law in the district court of the district in which he serves as commissioner and shall not act as an attorney in any other matter in which he has taken any action as a trial commissioner. If a trial commissioner anticipates employment as an attorney in a matter coming before him, he may decline to act in the matter.
History
(Adopted October 14, 1977, effective January 1, 1978; amended October 22, 1979, effective January 1, 1980.)
Annotations

Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
Judicial Ethics Opinions, Vol. 47, No. 2, April, 1983, Ky. Bench & Bar 18.
Rule 5.070.  Retirement and removal.
Text
All trial commissioners shall be subject to the provisions of Section 121 of the Constitution and to the rules of the Supreme Court relating to the retirement and removal of judges.
History
(Adopted October 14, 1977, effective January 1, 1978; amended December 8, 1977, effective January 1, 1978.)
Annotations

Cited:  Commonwealth v. Brandenburg, 114 S.W.3d 830, 2003 Ky. LEXIS 210 (Ky. 2003).
VI.
JUDICIAL NOMINATING COMMISSION
Rule 6.000.  Activating the Judicial Nominating Commission. 
Rule 6.010.  Call for nominations. 
Rule 6.020.  Questionnaires. 
Rule 6.030.  Time constraints. 
Rule 6.040.  Commission meeting — Procedures. 
Rule 6.050.  Confidential records and proceedings. 
Rule 6.060.  Records of the Commission. 
Rule 6.000.  Activating the Judicial Nominating Commission.
Text
(1)  Whenever a vacancy occurs in the Office of Justice of the Supreme Court, Judge of the Court of Appeals, Judge of the Circuit Court, or Judge of the District Court, the Chief Justice or his designee shall notify each member of the appropriate Judicial Nominating Commission that such vacancy exists and that the Commission will convene to consider its nominations.
(2)  If the Governor has not yet made the appointments to the Commission as provided in Section 118(2) of the Kentucky Constitution, the Chief Justice or his designee shall ask the Governor to do so.
(3)  If a justice or judge submits a letter of resignation which is to become effective on a date subsequent or if a judicial position is created by act of the General Assembly, or a justice or judge is elected to another judicial office; the Commission shall proceed as if a vacancy exists as of the date the resignation is submitted, the election occurs or the date on which the act is signed by the Governor or becomes law without his signature, and the Commission may convene to make its nominations so that the Governor may prepare to make his appointment at the time the vacancy becomes effective.
History
(Adopted November 17, 1978, effective January 1, 1979; amended October 17, 1983, effective November 1, 1983.)
Rule 6.010.  Call for nominations.
Text
The Chief Justice or his designee shall cause notice to be given in the appropriate district in a manner likely to alert the general public to the fact that a judicial vacancy exists. The notice shall contain a declaration that the public is invited to submit the names of qualified individuals to the Commission. The notice shall also contain the constitutional qualifications for the office, the latest date by which names should be submitted and the address of the Commission.
History
(Adopted November 17, 1978, effective January 1, 1979.)
Rule 6.020.  Questionnaires.
Text
(1)  Each person whose name is submitted shall be sent a questionnaire in a form approved by the Supreme Court. It shall be designed to elicit information about the potential nominee concerning his qualifications, experience and interests bearing upon his fitness for the judicial office, and a statement to the effect that by submitting the questionnaire the applicant agrees to accept the appointment of the Governor should he be so selected. The questionnaire shall be subscribed and dated by the applicant and returned to the Commission.
(2)  If a name is submitted by someone other than the applicant himself, a letter from the Chief Justice or his designee shall be included with the questionnaire, stating that the applicant's name has been submitted and that he should complete and return the enclosed questionnaire if he is willing to be considered.
(3)  As questionnaires are returned, they shall be photocopied and distributed to each member of the Commission. The names of applicants to whom questionnaires have been directed but not yet returned shall be made available to the members of the Commission upon request, or may be distributed to the members at any time by the Chief Justice or his designee.
History
(Adopted November 17, 1978, effective January 1, 1979.)
Rule 6.030.  Time constraints.
Text
The Chief Justice or his designee may in the interest of good order establish the latest date by which names should be submitted and questionnaires returned. However, the date shall be merely directory, and no name or questionnaire shall be withheld from the Commission for failure to meet such date.
History
(Adopted November 17, 1978, effective January 1, 1979.)
Rule 6.040.  Commission meeting — Procedures.
Text
(1)  The Chief Justice shall call the meeting of the Commission. When assembled, it shall proceed to consider its nominations in whatever manner it selects. The Commission shall not be limited in its deliberations to those who have applied but may nominate any qualified individual.
(2)  The Chief Justice shall submit the names of the three nominees to the Governor by letter. The names shall be presented in alphabetical order with no expression of preference among them.
History
(Adopted November 17, 1978, effective January 1, 1979.)
Annotations

Opinions of Attorney General. The governor may properly appoint a district court judge from a list of less than three names submitted by a Judicial Nominating Commission where the chief justice declares that the Commission could not find a third qualified candidate; to hold otherwise would mean that irrespective of the fact that the Commission, after due deliberation, failed to find an additional candidate that it believed to be qualified to fill the vacancy, it would nevertheless be required to submit the name of an individual who it did not consider qualified in order to meet the requirement for three nominees. OAG 83-387.
Rule 6.050.  Confidential records and proceedings.
Text
The records and proceedings of the Commission shall be confidential and the meetings of the Commission shall be closed to the public. However, the members of the Commission are not prohibited from revealing the identity of the applicants when seeking information about their qualifications, and the names of the nominees may be made public at any time after they have been transmitted to the Governor.
History
(Adopted November 17, 1978, effective January 1, 1979.)
Rule 6.060.  Records of the Commission.
Text
The permanent records of the Commission shall consist of a dated copy of the call for nominations, the minutes of the Commission's meetings and a copy of the letter of submittal from the Chief Justice to the Governor. All other records generated in connection with the Commission's work shall be destroyed one year after the meeting.
History
(Adopted November 17, 1978, effective January 1, 1979.)
VII.
RULES RELATING TO ELECTION OF BAR REPRESENTATIVES TO JUDICIAL  NOMINATING COMMISSIONS
Rule 7.000.  Definitions. 
Rule 7.010.  Terms of office. 
Rule 7.020.  Qualifications. 
Rule 7.030.  Nomination and election — Regular elections. 
Rule 7.040.  Nomination and election — Special elections. 
Rule 7.000.  Definitions.
Text
Except for the definition of “Court,” the definitions set forth in Rule 3.010 shall apply also to Part VII of these Rules.
History
(Adopted effective March 12, 1976.)
Rule 7.010.  Terms of office.
Text
The terms of office of bar representatives on the judicial nominating commissions described in section 118 of the Constitution shall be deemed to have commenced on January 1, 1976. The initial elections in 1976 shall be special elections for the purpose of filling the unexpired terms. Regular elections shall be held on the first Tuesday following the first Monday in November every four years.
History
(Adopted effective March 12, 1976; amended eff. Jan. 1, 2018.)
Rule 7.020.  Qualifications.
Text
Candidates for election as bar representatives on the commissions shall be members of the association who reside in this state and do not hold any other public office or any office in a political party or organization.
History
(Adopted effective March 12, 1976.)
Rule 7.030.  Nomination and election — Regular elections.
Text
(1)  Candidates for election as bar representatives on the commissions shall be nominated by the board or by written petition as herein provided.
(2)  On or before June 1 of the years in which regular elections are to be held under this rule the board shall by majority vote nominate candidates for election to the various commissions as specified in subsection 3 of this rule. The board shall immediately certify the names of its nominees to the director. On or before July 1 the director shall publish by appropriate means to the members specified in (3)(c) of this rule a list or lists of the candidates so nominated. 
(3)  (a)  For the commission for the Supreme Court and the Court of Appeals the board shall nominate one (1) qualified member from each appellate district. The director shall publish by appropriate means a list of the candidates so nominated to each member residing in the Commonwealth of Kentucky.
 	(b)  For the commissions for each judicial circuit the board shall nominate two (2) qualified members. To the extent practicable, in multi-county circuits the board shall nominate candidates from different counties in the circuit. The director shall publish by appropriate means a list of the candidates so nominated to each member residing in the circuit.
 	(c)  Lists of the board's nominees for election to the various commissions may be combined as one list and may be included in one publication of names.
(4)   Any other qualified member may file a written petition for candidacy for the commission for the Supreme Court and the Court of Appeals, signed by himself and not less than 10 other members residing in the Commonwealth of Kentucky, or may file a written petition for candidacy for the commission for a judicial circuit, signed by himself and not less than 2 other members residing in the circuit. In his petition the member shall state that he does not hold any other public office or any office in a political party or organization. All such petitions shall be filed with the director on or before August 15 of the year in which the regular election for members of the commissions is to be held. The director shall acknowledge receipt of each candidate's petition by return mail. All petitions shall be considered public records and shall be available for inspection at reasonable hours. On or before September 1 the director shall publish by appropriate means to the members specified in (3)(c) of this rule a list or lists of the candidates, including those nominated by the board and those nominated by petition. 
(5)  The eligibility of a candidate in a regular election may be challenged by any member entitled to vote in the election of the commission for which the challenged party is a candidate. Such challenge shall be in writing signed by the challenger, certifying that a copy has been served upon the challenged party or parties, and filed with the director on or before September 15 of the year in which the election is to be held. It shall be summarily heard by a hearing committee consisting of three (3) disinterested members appointed by the president. The parties shall be entitled to appear in person or by or with counsel. The hearing shall be held and a final decision rendered in writing on or before the following September 25. The party or parties aggrieved by such decision may appeal to the Supreme Court by a petition for review filed with the clerk of that court on or before the following October 1 and certifying that a copy has been served on the adversary party or parties. The matter shall be summarily heard and determined as ordered by the court.
(6)  Ballots shall be prepared by the director. The various commissions shall be on separate ballots but may be included in one mailing. The ballot for each commission shall include the names of the candidates, listed in alphabetical order, and the addresses at which they reside. There shall be printed on each ballot in boldface type the words “This ballot must be received by the director on or before the first Tuesday following the first Monday in November” and the words, “You may not vote for more than two or your ballot will not be counted”.
(7)  On or before October 10 of the year in which the election is to be held the ballots shall be mailed, or made available on-line, to the following members: A ballot for the commission for the Supreme Court and the Court of Appeals shall be sent to each member residing in the Commonwealth of Kentucky; a ballot for the commission for each judicial circuit shall be sent to each member residing in the circuit.
(8)  All ballots must be received by the director on or before the first Tuesday following the first Monday in November. On or before the following December 1 a canvassing board consisting of five (5) members appointed by the president shall meet in the office of the director and tabulate the votes. Each candidate or a representative designated by him in writing may be present at the meeting of the canvassing board.
(9)  The two (2) candidates for each commission receiving the highest number of votes shall be elected. If two (2) or more candidates are found to have received an equal number of votes, the election shall be fairly determined by lot under the supervision of and in the presence of the canvassing board.
(10)  The canvassing board shall immediately make and forward to the Chief Justice and the director a written certification of the election. The director shall promptly notify each candidate of the results of the election and shall publish the results in the next official association publication.
(11)  On or before December 10 following the election any defeated candidate may contest the election of his successful opponent or opponents. Such contest shall be by written petition to the Supreme Court stating the grounds of contest and certifying that a copy has been served on the adversary party or parties. The matter shall be summarily heard and determined in such manner, and relief granted or denied upon such grounds, as the court shall deem fair and equitable.
(12)  As soon as practicable after the election the director shall certify to the Supreme Court for its approval an itemization of all costs incurred in the election of members to the commissions. Upon its approval of such costs the court shall order payment to the association out of the state treasury.
(13)  Within sixty (60) days after the election the director shall transmit all petitions, ballots and other applicable records to the administrative director of the courts.
(14)  Within sixty (60) days after the election the director shall transmit all petitions, ballots and other applicable records to the administrative director of the courts.
History
(Adopted effective March 12, 1976; amended October 18, 1977, effective January 1, 1978; amended January 18, 2012, effective March 1, 2012; amended October 7, 2013, effective January 1, 2014; amended eff. Jan. 1, 2018.)
Rule 7.040.  Nomination and election — Special elections.
Text
(1)  On or before ten (10) days after receipt of the notice to the director (hereinafter referred to as “Director's notice”) of the need for a special election, to fill an unexpired term resulting from a vacancy in the bar representation on any commission, the board shall nominate the bar representative for each vacancy in the same manner as provided in Rule 7.030(2) and (3).
(2)  On or before twenty (20) days after the director's notice, the director shall cause to be published by appropriate means to each member residing in the circuit or jurisdiction concerned a list of candidates nominated by the board.
(3)  Between 20 and 30 days after the Director's notice, other nominating petitions conforming to the requirements of Rule 7.030(4) may be filed with the Director.
(4)  On or before 40 days after the Director's notice, the Director shall cause the appropriate ballots to be prepared and mailed in the manner provided by Rule 7.030(6) and (7). He shall use first-class postal service.
(5)  All ballots to be counted must be received by the Director on or before 50 days after the Director's notice.
(6)  On or before 54 days after the Director's notice, a canvassing board constituted in the manner as set forth in Rule 7.030(9) shall meet and tabulate the ballots, and upon completion thereof shall certify the results in the manner provided by Rule 7.030(11).
(7)  On or before 65 days of the Director's notice, the Director shall certify the costs of the election in the manner provided by Rule 7.030(13).
History
(Adopted November 21, 1977, effective January 1, 1978; amended January 18, 2012, effective March 1, 2012.)
VIII.
 MANDATORY CONTINUING JUDICIAL EDUCATION FOR THE KENTUCKY JUDICIARY
Rule 8.000.  Purpose. 
Rule 8.010.  The Commission — Functions and membership. 
Rule 8.020.  Selection and tenure of the Commission. 
Rule 8.030.  Staff for Commission. 
Rule 8.040.  Expenses of Commission members. 
Rule 8.050.  Duties of Commission. 
Rule 8.060.  Commission meetings and quorum. 
Rule 8.070.  Continuing judicial education requirements. 
Rule 8.080.  Exemptions. 
Rule 8.090.  Appeals. 
Rule 8.100.  Reporting. 
Rule 8.110.  Sanctions. 
Rule 8.120.  Expenses. 
Rule 8.000.  Purpose.
Text
Only by continuing their legal education can members of the judiciary fulfill their obligation to competently serve the Commonwealth. These rules establish minimum requirements for such continuing judicial education and the means by which the requirements shall be enforced.
History
(Adopted effective July 8, 1983.)
Rule 8.010.  The Commission — Functions and membership.
Text
The Mandatory Continuing Judicial Education Commission shall consist of fourteen (14) members. The Commission shall be responsible for regulating the mandatory continuing judicial education for the judges of Kentucky.
History
(Adopted effective July 8, 1983; amended July 12, 1989, effective August 28, 1989.)
Rule 8.020.  Selection and tenure of the Commission.
Text
(1)  The Chief Justice of the Kentucky Supreme Court or his designee shall serve as chair of the Commission;
(2)  One (1) member of the Court of Appeals to be appointed by the Chief Judge of the Court of Appeals;
(3)  The Chair of the Circuit Judges' Education Committee and two (2) circuit judges to be appointed by the President of the Circuit Judges' Association;
(4)  The Chair of the District Judges' Education Committee and two (2) district judges to be appointed by the President of the District Judges' Association;
(5)  One (1) representative of the University of Kentucky College of Law to be appointed by the Dean of the College; one (1) representative of the University of Louisville School of Law to be appointed by the Dean of the School; one (1) representative of the Northern Kentucky University Chase College of Law to be appointed by the Dean of the College.
(6)  Chair, or the chair's designee, of the House Judiciary Committee for a term concurrent with the term as chair.
(7)  Chair, or the chair's designee, of the Senate Judiciary Committee for a term concurrent with the term as chair.
(8)  All appointments shall be for a term of three (3) years or so long as they remain chair of their respective judicial or legislative committees. Vacancies occurring through death, disability, inability or disqualification to serve or by resignation shall be filled for the remainder of the term in the same manner as initial appointments.
History
(Adopted effective July 8, 1983; amended July 12, 1989, effective August 28, 1989; amended effective February 1, 2000.)
Rule 8.030.  Staff for Commission.
Text
The Manager of the Division of Judicial Branch Education of the Administrative  Office of the Courts or designee as appointed by the Chief Justice of the Supreme Court  shall serve as Executive Secretary to the Commission. 
History
(Adopted effective July 8, 1983; amended effective February 1, 2000; amended October 7, 2013, effective January 1, 2014.)
Rule 8.040.  Expenses of Commission members.
Text
Members of the Commission shall not be compensated but shall be reimbursed for actual expenses incurred by them in attending the Commission meetings in accordance with the current travel regulations of the Court of Justice.
History
(Adopted effective July 8, 1983; amended effective February 1, 2000.)
Rule 8.050.  Duties of Commission.
Text
The Commission shall perform the following duties:
 	(a)  Exercise general supervisory authority over the administration of this rule, subject to the approval of the Supreme Court;
 	(b)  Accredit sponsors of courses, programs and other educational activities which will satisfy the educational requirements of this rule;
 	(c)  Submit to the Supreme Court proposed regulations not inconsistent with this rule to govern the operations and activities of the Commission;
 	(d)  Report within six (6) months after the close of each biennium to the Supreme Court concerning its activities and, from time to time, make recommendations to the Supreme Court concerning this rule and the enforcement thereof.
History
(Adopted effective July 8, 1983.)
Rule 8.060.  Commission meetings and quorum.
Text
The Commission will meet at least once an educational biennium before the end of the fiscal year and at such other times as called by the chair. A quorum to do business in meetings of the Commission shall require the attendance of not less than seven members of the Commission. Commission actions relating to the accreditation of sponsors of courses, programs and other educational activities which will satisfy the educational requirements of this rule may be taken by mail, email, telephone conference or other electronic means where not less than seven members of the Commission by such means vote on said actions.
History
(Adopted effective July 8, 1983; amended September 24, 1987, effective January 1, 1988; amended July 12, 1989, effective August 28, 1989; amended effective February 1, 2000; amended November 1, 2001, effective January 1, 2002.)
Rule 8.070.  Continuing judicial education requirements.
Text
(a)  Every appellate judge and justice and every trial judge, not exempted, shall attend a minimum of 25 hours in continuing judicial education courses approved by the Judicial Education Commission each educational biennium.
(b)  At least once every 2 years, a portion of the continuing judicial education provided for judges by the Administrative Office of the Courts shall consist of programs which focus on the dynamics and effects of domestic violence including the availability of community resources, victims services and reporting requirements. The minimum hours of judicial education credits need not include domestic violence programs credits. 
(c)  An educational biennium shall begin on July 1 and end 2 years later on June 30 of each even-numbered year. 
(d)  To satisfy the minimum attendance requirement for any educational biennium a judge is authorized to carry forward any excess attendance over 25 hours that was earned in the immediately preceding biennium. 

History
(Adopted effective July 8, 1983; amended September 22, 1995, effective November 1, 1995; amended November 22, 1996, effective January 1, 1997; amended effective February 1, 2000; amended October 7, 2013, effective January 1, 2014.)
Rule 8.080.  Exemptions.
Text
The Mandatory Judicial Education Commission shall have the authority to relieve any judge of the requirement to meet the minimum attendance in any biennium if attendance would impose an undue hardship by reason of disability or for good cause found by the Commission. A judge shall file for an exemption as soon as practicable after the need for the exemption is known, but no later than July 1 of each even-numbered year.
History
(Adopted effective July 8, 1983.)
Rule 8.090.  Appeals.
Text
Any decision of the Commission denying an exemption requested under this rule may be appealed to the Supreme Court. Regulations of the Commission shall provide a procedure for timely appeals by the judges who desire to avail themselves of this right of appeal.
History
(Adopted effective July 8, 1983.)
Rule 8.100.  Reporting.
Text
Every judge, not exempted, shall certify in writing on forms provided by the Administrative Office of the Courts, no later than July 31 following the close of the educational biennium, that the minimum continuing judicial education requirements have been met. Certification shall be made to the Commission in the manner and form prescribed by regulations of the Commission.
The truth and accuracy of the certification shall be the individual responsibility of the certifying judge. Intentional filing of a false report shall be a basis for disciplinary action as prescribed in SCR 8.110.
Each June 1 of even-numbered years, the Executive Secretary will notify each judge of the filing deadline.
History
(Adopted effective July 8, 1983.)
Rule 8.110.  Sanctions.
Text
As soon as practicable after July 31st of the educational biennium, the  Commission shall request the Executive Secretary to notify a judge in writing of their  delinquency unless prior to July 1st the judge has requested an exemption which has  not been ruled on by the Commission. If such judge remains delinquent on the 30th day of August, the Commission Chair shall forthwith, in writing, report the judge's name to  the Chief Justice. 
History
(Adopted effective July 8, 1983; amended July 12, 1989, effective August 28, 1989; amended October 7, 2013, effective January 1, 2014.)
Rule 8.120.  Expenses.
Text
Judges attending judicial education programs sponsored by the Administrative  Office of the Courts shall be reimbursed for their expenses in accordance with Court of  Justice Travel Regulations. Expenses for attendance at any other education program  shall be borne by the judge unless prior approval is obtained by the Manager of Judicial  Branch Education of the Administrative Office of the Courts.
History
(Adopted effective July 8, 1983; amended effective February 1, 2000; amended October 7, 2013, effective January 1, 2014.)

[IX. MONITORING OF DISTRICT COURT PROBATIONERS]
Annotations

Compiler's Notes.
The bracketed heading for this section was inserted by the Publisher.
Rule 9.000.  Monitoring of district court probationers by private agency.
Text
KRS 533.010(12) permits a court to order a defendant to submit to probation monitoring by a private agency when the court deems it is in the best interest of the defendant and the public to do so. The following rules shall apply when a district court orders a private agency to supervise a defendant who has been convicted of a misdemeanor or traffic offense and placed on probation as an alternative sentence to imprisonment.
History
(Adopted effective February 1, 2000; amended December 7, 2016, effective January 1, 2017.)
Rule 9.010.  When referral to a private agency is permitted.
Text
A district court may refer a defendant convicted of a misdemeanor or a traffic offense to a private agency for monitoring in accordance with KRS 533.010(12) only when probation monitoring services are not being and cannot be performed by a governmental agency, a not for profit agency or volunteers.
History
(Adopted effective February 1, 2000; amended December 7, 2016, effective January 1, 2017.)
Rule 9.020.  Requirements of private agency.
Text
To receive referrals from the district court, the private agency must agree in writing that it will:
 	A.  be an independent contractor and not an agent, servant, or employee of the court;
 	B.  have no individual or fiduciary financial relationship with a judge of the district in which the agency has been approved to provide services, nor with the judge's spouse, nor with a minor child of the judge residing within the judge's household;
 	C.  not have as a principal officer, director or trustee, or the spouse of said officer, director or trustee, anyone related by blood or marriage within the third degree of relationship to any judge in the district for which the agency has been approved to provide services;
 	D.  maintain liability insurance in an amount equal to a minimum of $1 million dollars and provide proof thereof to the district court on an annual basis, with copy of same submitted to the Administrative Office of the Courts;
 	E.  accept pro bono referrals from the district court on a proportional basis with all other private probation companies providing approved services to a district court;
 	F.  provide the district court on an annual basis a written schedule of fees to be charged, including a sliding scale fee schedule for indigent defendants based upon the individual's ability to pay, with copy of same submitted to the Administrative Office of the Courts;
 	G.  assess fees in strict conformity with the fee schedule submitted to and approved by the district court.
 	H.  report to the district court on a monthly basis all pro bono cases referred to such agency by the court and whether such agency accepted or rejected the pro bono referral and, if rejected, the reasons for such rejection;
 	I.  maintain accurate and complete accounts of all monies received from the defendant, in accordance with proper accounting practices and procedures, and provide any such accounting upon request by the court;
 	J.  report to the district court, as often as the court requires, on the defendant's progress and compliance with his or her terms of probation or conditional discharge;
 	K.  establish and maintain policies and/or procedures for the confidential receipt and investigation of complaints made by defendants alleging abusive behavior of the agency's employees, agents, or representatives, and provide proof thereof to the district court on an annual basis, with copy of the same submitted to the Administrative Office of the Courts;
 	L.  establish and maintain training and/or certification requirements for the agency's employees, agents, or representatives who supervise defendants, and provide proof thereof to the district court on an annual basis, with copy of same submitted to the Administrative Office of the Courts.
 	M.  not prepare, tender or present warrants, orders, or motions to the district court concerning any defendant under the agency's supervision; and 
 	N.  not collect any fines, fees, or court costs for or on behalf of the district court.
History
(Adopted effective February 1, 2000; amended December 7, 2016, effective January 1, 2017.)
Rule 9.030.  Requirements of district court in referring a convicted offender to a private agency.
Text
When utilizing a private agency for probation monitoring, the district court must:
 	A.  assure the private agency has no discretion as to the terms or conditions of probation, including, but not limited to the condition of or the amount of restitution;
 	B.  assure the private agency shall not collect any fines, fees, or court costs for the district court;
 	C.  approve all fees to be charged by the private agency, and assure all fees actually charged comply with the approved schedule of fees submitted to the district court;
 	D.  advise the defendant, in accordance with KRS 439.315(7), of his or her right during the pendency of the defendant's probation or conditional discharge to petition the court to modify or vacate its previous judgment or order on the grounds of change of circumstances with regard to the defendant's ability to pay the fee charged by the agency;
 	E.  assure that no defendant's probation is revoked due to nonpayment of the fee charged by the agency unless, in accordance with KRS 439.315(4), the court has held a hearing to determine why the fee has not been paid. Failure without good cause to pay the fee shall be grounds for the revocation of probation, however, the inability to pay the fee does not constitute good cause, and probation shallot be revoked based solely on the defendant's inability to pay;
 	F.  assure the private agency and it employees, agents, or representatives shall not prepare, tender, or present warrants, orders, or motions to the district court concerning any defendant under the agency's supervision;
 	G.  assure no employee of the private agency is seated inside the bar within the courtroom;
 	H.  assure the terms of probation or conditional discharge are clearly state on the court's docket or other forms provided by the Administrative Office of the Courts and not on forms provided by the private agency;
 	I.  assign pro bono cases proportionately to all private agencies approved by the district court to provide services to the court;
 	J.  assure that all private agencies report to the district court on a monthly basis all pro bono cases referred to such agency by the court and whether such agency accepted or rejected the pro bono referral and, if rejected, the reasons for such rejection;
 	K.  keep and, with appropriate redactions, make available upon written request all records and supporting documentation provided by the private agency to the district court pursuant to SCR 9.020; and 
 	L.  maintain a list of all private probation monitoring agencies in the district that have met the requirements of this rule.
History
(Adopted effective February 1, 2000; amended December 7, 2016, effective January 1, 2017.)
Rule 9.040.  Disqualification.
Text
Non-compliance with the rule by any private agency shall constitute grounds for the district court to deny or rescind approval for the private agency to provide services to the district court.
History
(Adopted effective February 1, 2000; amended December 7, 2016, effective January 1, 2017.)
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§ 1.  Transfer of Lower Court Dockets to the District Court.
Text
(1)  Each court of limited jurisdiction, or officer or agent of the court, whose actions upon pending cases will have the effect of docketing these cases for hearing, trial or any other proceeding on a date subsequent to January 2, 1978, shall immediately notify the circuit clerk of the style and nature of each case. The circuit clerk may then assign a number to the case to be affixed immediately or at the time the papers are transferred.
(2)  On January 2, 1978, all causes and proceedings pending in courts of limited jurisdiction shall stand pending in the district court or circuit court. All papers in these cases along with any exhibits, bail or cash deposits shall be transmitted to the circuit clerk for numbering and docketing. Preference shall be given to cases in which a party is being held in detention.
History
(Adopted November 4, 1977, effective December 1, 1977.)
Annotations

Administrative Office of the Court Comment.
This rule is designed to effect an orderly transition from the old courts of limited jurisdiction to the new system. The rule has three elements. First, it provides that judges and officers and agents of these courts shall notify the circuit clerk of the style and nature of cases which will be held over for disposition under the new system. This will allow preparation of the district court's docket in advance. Second, the proposal tracks the constitutional section relating to the transfer of pending cases to the new system. Finally, the rule provides for the transfer of the papers etc. of each pending case in an orderly manner, giving preference to cases in which a party is being held in detention.
Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
§ 2.  Causes and Proceedings Pending.
Text
(1)  Causes and proceedings pending in courts of limited jurisdiction shall include only the following:
 	(a)  Civil action in which no judgment has been entered and in which some pretrial step has been taken within the six months previous to January 2, 1978.
 	(b)  Probate actions in which application for the probate of a will, the appointment of an executor, or the appointment of an administrator has been filed but no final settlement has been accepted.
 	(c)  Juvenile actions in which a petition for proceedings concerning a child has been filed but no final disposition has been made.
 	(d)  Criminal actions in which a complaint, citation, summons or warrant has issued but no judgment has been entered. However, in no case pending longer than one year preceding January 2, 1978 shall the papers be transferred to the district court until the warrant or summons is served.
(2)  All other cases undisposed filed in expired courts of limited jurisdiction may be transferred to the district court by motion of any party.
History
(Adopted November 4, 1977, effective January 2, 1978.)
Annotations

Administrative Office of the Court Comment.
“Complaint” as used in subsection (1)(d) is to be broadly construed to include so called “arrest slips” or similar instruments used to open criminal cases in which warrantless arrests have been made.
Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
§ 3.  Further Disposition of Cases Transferred from Expired Courts.
Text
(1)  If a verdict has been returned or findings of fact and conclusions of law have been filed in a civil case, or a verdict or finding of guilt has been rendered in a criminal case, by a quarterly court, county court, police court, city court, or court of justice of the peace, the district judge may perform all duties in the further disposition of the case. If, however, the judge is satisfied that he cannot perform those duties because he did not preside at the trial or for any other reason, he may in his discretion grant a new trial.
(2)  If the judge does not grant a new trial, appeals from judgments entered pursuant to this rule shall be docketed in the circuit court and tried anew according to the applicable rules of civil or criminal procedure in force prior to January 2, 1978.
History
(Adopted November 4, 1977, effective January 2, 1978.)
Annotations

Administrative Office of the Court Comment.
This rule addresses the problem of the disposition of cases which have already had a determination of the facts at the time they become active in the district court. It is very similar in substance to CR 63 and RCr. 11.32 respectively, except for the provision for appeals. Current rules provide that judgments rendered in these expired courts will be appealed to the circuit court even if the appeal is not perfected until after January 2, 1978. De novo appeal has been provided for by this rule because there will be no record where the district judge enters judgment on verdicts returned in the predecessor courts.
Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
§ 4.  Actions on Judgments of Expired Courts.
Text
Actions, except appeals, on judgments of courts of limited jurisdiction rendered prior to January 2, 1978 shall be by motion in the district court. An attested copy of the judgment shall be filed with the motion.
History
(Adopted November 4, 1977, amended December 9, 1977; effective January 2, 1978.)
Annotations

Administrative Office of the Court Comment.
This rule relates to actions on judgments of cases which will not be transferred to the district court. An example of the use of this rule includes cases in which a convicted defendant defaults on his fine payment schedule. The county attorney would be required to file a certified copy of the relevant judgment along with the appropriate motion for action by the district court.
Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
§ 5.  Cases Pending in the Circuit Court.
Text
Cases pending in the circuit court on January 2, 1978 which are within the jurisdiction of the district court shall not be transferred to the district court but shall be decided by the circuit court.
History
(Adopted November 4, 1977, effective January 2, 1978.)
Annotations

Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
§ 6.  Accounting.
Text
(1)  When a case is transferred to the district court the portion of any cash deposit which is in excess of amounts committed for service already rendered shall be transferred to the circuit clerk for deposit with the state treasury. The uniform fees and costs in force on January 2, 1978, shall apply to all cases transferred to the district court and all cases pending in the circuit court on that date. In no case will step costs continue to be assessed. In all these cases filed prior to January 2, 1978, the difference between the amount of cash deposits remitted by the litigants (including step costs paid) and the greater of the uniform filing fees in force on January 2, 1978, or the amount of step costs owing but unpaid shall be assessed and collected by the circuit clerk for deposit with the state treasury.
(2)  All fines, fees, forfeitures and costs collected in the Court of Justice on or after January 2, 1978, shall be dispersed in accordance with relevant statutes in force on that date.
History
(Adopted November 4, 1977, effective January 2, 1978.)
Annotations

Kentucky Bench & Bar.
Cetrulo, At the Creation: The District Court, Vol. 42, No. 1, Jan. 1978 Ky. Bench & Bar 18.
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§ 1.  Definitions.
Text
As used in these sections, unless the context otherwise requires:
 	(1)  “Box” means the receptacle in which are placed the identifying numbers representing the names of those assigned to a jury panel, from which a grand jury or petit jury shall be chosen.
 	(2)  “Centralized mailing” means the method of service that each county must utilize through the Administrative Office of the Courts to mail juror summonses to prospective jurors via first class mail.
 	(3)  “Court” means a circuit or district court of this Commonwealth and. includes any judge of these courts.
 	(4)  “County insert” means informational or supplemental material for prospective jurors that the chief circuit judge or designee submits to the Administrative Office of the Courts for inclusion with the centralized mailing of the summons and juror qualification form.
 	(5)  “Identifying number” means the number assigned to each name in the jury panel.
 	(6)  “Jury Management Program” means the centralized electronic system provided by the Administrative Office of the Courts that each county must utilize for the administration of jury management practices and procedures.
 	(7)  “Jury panel” means the group of prospective jurors who are summoned to appear for jury service and from which a grand jury or petit jury will be chosen.
 	(8)  “Jury period” and “jury period of service” mean the time period for which a group of persons is summoned to jury service.
 	(9)  “Master list” means a list identifying all persons over age 18 who hold personal identification cards under KRS 186.4122 or valid drivers’ licenses issued in each county, all persons filing Kentucky individual income tax returns that show an address in the county, and all persons registered to vote in the county.
 	(10)  “Name” includes an identifying number.
 	(11)  “Randomized jury list” means the randomized computer generated list of prospective jurors taken from the master list and used to generate prospective juror lists for jury panels.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Cross-References.
Juries, KRS Ch. 29A; RCr 9.30 to 9.40; CR 47.01 to 47.03.
§ 2.  Master List of Prospective Jurors.
Text
(1)  A list of all persons over the age of 18 and holding personal identification cards under KRS 186.4122 or valid drivers’ licenses which were issued in each county, of the names and addresses of all persons filing Kentucky resident individual income tax returns which show an address in the county, and of all persons registered to vote in the county shall constitute a master list of prospective jurors.
(2)  The Administrative Office of the Courts shall at least annually acquire an electronic copy of the list of personal identification cards issued under KRS 186.4122 and the drivers’ license list from the Transportation Cabinet, an electronic copy of the tax roll described in subsection (1) of this section from the Department of Revenue, and an electronic copy of the voter registration lists from the State Board of Elections. In addition, the Administrative Office of the Courts shall at least annually acquire a listing of deceased persons from the Vital Statistics Branch in the Department of Public Health. The Transportation Cabinet, the Department of Revenue, the State Board of Elections, and the Vital Statistics Branch that have custody, possession, or control of any of the lists required under subsections (1) and (2) of this section shall annually furnish a copy of the list to the Administrative Office of the Courts without charge.
(3)  The Administrative Office of the Courts shall merge the lists required by subsections (1) and (2) of this section into a master list in a manner designed to create an accurate listing of all persons eligible for jury service. The Administrative Office of the Courts may purge names from the master list upon reasonable evidence of death, change of state residence, change of county residence, or any other reason causing a person to be ineligible for jury service pursuant to KRS 29A.080 and Section 8 of these Rules.
(4)  Any person who, pursuant to this section, comes into possession of the Kentucky income tax names and addresses as provided in this section shall be bound by the confidentiality provisions of KRS 131.190.
History
(Adopted November 4, 1977; amended effective October 6, 1982; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 3.  Use of the Jury Management Program.
Text
(1)  Each county in the Commonwealth shall utilize the Jury Management Program and centralized mailing to request, select, and summon prospective jurors.
(2)  The Administrative Office of the Courts shall establish business practices and procedures for the uniform use of the Jury Management Program and centralized mailing.
(3)  Training on the Jury Management Program will be administered by the Administrative Office of the Courts to the chief circuit judge or his or her designee.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 1, 1991; amended October 7, 1994; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Cross-References.
Juror qualification forms, KRS 29A.070.
§ 4.  Notification of Need for Jurors.
Text
Before the commencement of a jury period of service and within a sufficient period of time to ensure compliance with the 45-day requirement of Section 5(2)(a) of these Rules, each circuit and district judge shall notify the chief circuit judge or designee of the judge’s need for qualified jurors for the next jury period. If any judge anticipates the need for a larger panel than is usually provided, because of a particular nature or notoriety of a pending case, he or she shall so notify the chief circuit judge.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Cross-References.
Procedure for selection of grand or petit jurors, KRS 29A.060.
§ 5.  Obtaining the Randomized Jury List.
Text
(1)  Following the notification of need for jurors, the chief circuit judge or his or her designee shall use the Jury Management Program to request the randomized jury list which will be drawn from the master list referred to in Section 2 of these Rules. At the request of the chief circuit judge or his or her designee, the list may be divided into smaller jury panels.
(2)  The Administrative Office of the Courts, through the Jury Management Program, shall provide a randomized list of prospective jurors.
 	(a)  The chief circuit judge or his or her designee shall request said list as needed, but in any event no later than 45 days before the date prospective jurors are required to report for jury service.
 	(b)  The Jury Management Program shall draw from the list a random jury panel which contains a given number of names as requested by the chief circuit judge or designee.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 6.  Juror Summons.
Text
(1)  The chief circuit judge or designee shall cause each person drawn for jury service to be served with a summons requiring that person to report for jury service at a specified time and place, unless otherwise notified by the court, and to be available for jury service for 30 judicial days thereafter. The service of summons shall be accomplished utilizing centralized mailing through the Administrative Office of the Courts. The summons will be addressed to the juror at his or her usual residence, business, or post office address. In the event service cannot be accomplished via first class mail through centralized mailing, the court may cause service to be made personally by the sheriff. In either case, notice shall be mailed or served to the prospective juror at least 30 days before required to report for service.
(2)  The juror qualification form required by Section 7 of these Rules and any additional county inserts submitted to and approved by the Administrative Office of the Courts shall be enclosed with the summons.
(3)  In order to control mailing costs, county inserts shall be in a format prescribed by the Administrative Office of the Courts as follows:
 	(a)  An insert shall not exceed four pages of text total (two pages front and back). Two separate pages will be printed on a single page front and back.
 	(b)  Pages must be 8 1/2" by 11" in size.
 	(c)  Conversion to PDF or PDF/A format is required before submitting to the Administrative Office of the Courts.
 	(d)  The name of the county shall be clearly identified at the top of the insert. If the insert bears a seal, it shall be the current Kentucky Court of Justice seal.
 	(e)  Language, structure, and design shall be clear so that the intended audience can easily understand and use the information provided.
(4)  If a county insert does not meet the requirements as outlined in subsection (3) of this section, the Administrative Office of the Courts will notify the chief circuit judge or designee via email of the need for modification(s).
(5)  The Administrative Office of the Courts will store county inserts electronically in the Jury Management Program; therefore, each county must ensure that its inserts are current and up to date.
(6)  Any prospective juror who does not return the juror qualification form within 10 days or such other time as may be specified in the summons may, at the discretion of the chief circuit judge or designee, be personally served the summons by the sheriff.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective February 11, 1992; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

NOTES TO DECISIONS

 	1. 	Applicability.
 	2. 	Compliance.
1. Applicability.
Circuit Court did not err in applying KRS 29A.060(4) when serving summons to jurors because under KRS 29A.060(4), the Circuit Court is left with the discretion to utilize the personal summons as it deems necessary; because the statute grants broader discretion to the Circuit Court than KAP Part II, § 6, it does not hamper or unreasonably interfere with the administration of justice. Fugett v. Commonwealth, 250 S.W.3d 604, 2008 Ky. LEXIS 111 (Ky. 2008).
2. Compliance.
Because the procedure employed by the trial court in summoning prospective jurors complied with the relevant law, and the trial court's failure to have said jurors who failed to respond to the summons personally served by the sheriff was not a substantial deviation from proper administrative procedure, no reversible error was found. Moreover, defendant failed to show that she was prejudiced by the procedure followed, a sufficient number of jurors existed, and the randomness of the jury pool was unaffected. Monroe v. Commonwealth, 244 S.W.3d 69, 2008 Ky. LEXIS 10 (Ky. 2008).
§ 7.  Juror Qualification Forms.
Text
(1)  A juror qualification form will be mailed with the summons to each juror accompanied by instructions to fill out and return the form by mail or hand delivery to the clerk within five days after its receipt, or to be completed as otherwise directed. The juror qualification form shall be provided by the Administrative Office of the Courts and subject to approval by the Chief Justice of the Supreme Court.
(2)  The juror qualification form shall contain the prospective juror’s signed declaration that the responses are true to the best of his or her knowledge and his or her acknowledgment that a willful misrepresentation of a material fact may be punished by a fine or by imprisonment, or both. Notarization of the juror qualification form shall not be required.
(3)  If the prospective juror is unable to fill out the form, another person may do it for the prospective juror and shall indicate that he or she has done so and the reason therefor.
(4)  Any prospective juror who fails to return a properly completed juror qualification form as instructed may be directed by the chief circuit judge to appear forthwith to fill out a juror qualification form. A prospective juror who fails to appear as directed by the judge pursuant to this subsection shall be ordered to appear and show cause for failure to appear as directed. If the prospective juror fails to appear pursuant to the judge’s order or fails to show good cause for failure to appear as directed by the judge, the prospective juror may be punished for contempt.
(5)  On the first day that prospective jurors appear in response to the summons, any prospective juror may be questioned by the judge or designee, but only with regard to responses to questions contained on the form and grounds for his or her excuse or disqualification. Any information thus acquired shall be noted on the juror qualification form.
(6)  No person shall willfully misrepresent a material fact on a juror qualification form.
(7)  The contents of juror qualification forms shall be made available to the trial judge and to parties or their attorneys of record unless the chief circuit judge or designee determines in any instance in the interest of justice that the information shall be kept confidential or its use limited in whole or in part.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Cross-References.
Juror qualification forms, KRS 29A.070.
NOTES TO DECISIONS
1. Access to Juror Qualification Forms.
There is no conflict between KRS 29A.070(7) and AP Part II, § 7(7); the statute vests the discretion in the “court” and the rule clarifies that the “court” is the chief circuit judge or designee. Samples v. Commonwealth, 983 S.W.2d 151, 1998 Ky. LEXIS 117 (Ky. 1998), rehearing denied, 1998 Ky. LEXIS 153 (Ky. 1998), aff'd, Commonwealth v. Montaque, 23 S.W.3d 629, 2000 Ky. LEXIS 41 (Ky. 2000), overruled in part, Lawson v. Commonwealth, 53 S.W.3d 534, 2001 Ky. LEXIS 87 (Ky. 2001).
Very language of AP Part II, § 7(7) clarifies that a criminal defendant does not have an absolute right to inspect the completed forms. Thus, where it would not have been an abuse of discretion for the trial court to have denied defendant and his counsel access to the original forms because they contained the jurors' home addresses, the trial court could not have abused its discretion in limiting the time for defense counsel to peruse the forms for evidence that might have prompted the exercise of a peremptory strike. Parson v. Commonwealth, 144 S.W.3d 775, 2004 Ky. LEXIS 158 (Ky. 2004).
§ 8.  Disqualification for Jury Service; Permanent Exemption.
Text
(1)  The chief circuit judge or one or more judges of the court, the circuit court clerk or a deputy clerk, the court administrator, or a deputy court administrator designated by the chief circuit judge shall determine on the basis of the information provided on the juror qualification form whether the prospective juror is disqualified for jury service for any of the reasons listed in subsection (2) of this section. This determination shall be entered in the space provided on the juror qualification form, signed by the chief circuit judge or designee, and updated by the county in the Jury Management Program. The chief circuit judge shall cause each disqualified juror to be immediately notified of his or her disqualification.
(2)  A prospective juror is disqualified to serve on a jury if he or she:
 	(a)  Is under 18 years of age;
 	(b)  Is not a citizen of the United States;
 	(c)  Is not a resident of the county;
 	(d)  Has insufficient knowledge of the English language;
 	(e)  Has been previously convicted of a felony and:
 		1.  Has not received a full pardon or full restoration of civil rights by the governor or other authorized person of the jurisdiction in which the prospective juror was convicted;
 		2.  Has not received a partial pardon or partial restoration of civil rights expressly restoring the right to serve on a jury by the governor or other authorized person of the jurisdiction in which the prospective juror was convicted; or
 		3.  Has not had the felony conviction vacated, dismissed, and expunged pursuant to KRS 431.073 and the prospective juror is not otherwise prohibited from serving on a jury;
 	(f)  Is presently under indictment; or
 	(g)  Has served on a jury within the time limitations set out in Section 13 of these Rules.
(3)  The chief circuit judge may grant a permanent exemption based upon an individual’s request and a finding of a permanent medical condition rendering the individual incapable of serving. The judge granting the permanent exemption shall sign the juror qualification form and notify the requesting individual and the Administrative Office of the Courts. Upon receiving notification of a permanent exemption, the Administrative Office of the Courts shall remove the individual’s name from the master list and update the Jury Management Program.
(4)  There shall be no waiver of these disqualifications, except that pursuant to the federal Americans with Disabilities Act of 1990, an individual with a disability shall not be disqualified solely by reason of the disability. For the purposes of this section, “individual with a disability” means a person with a physical or mental impairment that substantially limits one or more of the major life activities of the individual, a record of the impairment, or being regarded as having the impairment.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 1, 1991; amended October 7, 1994; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 9.  Excusing of Juror, Postponement or Reduction of Service.
Text
(1)  Upon the request of a prospective juror prior to the juror’s assignment to a trial court, the chief circuit judge, or after the juror’s assignment to a trial court, the trial judge may excuse such juror upon a showing of undue hardship, extreme inconvenience, or public necessity. On the day on which the prospective jurors are summoned to appear, any person not previously excused who desires to be excused shall be heard in a bench conference if he or she so desires. Other persons may be heard in open court or in a bench conference at the discretion of the court.
(2)  In his or her discretion the chief circuit judge or a judge designated by the chief circuit judge may excuse a juror from service entirely, reduce the number of days of service, or postpone the juror's service temporarily for a period not to exceed 24 months. Whenever possible the judge shall favor temporary postponement of service or reduced service over permanent excuse. When excusing a juror, the judge shall record the juror's name, as provided in Section 8 of these Rules, and the reason(s) for granting the excuse.
(3)  The chief circuit judge may designate and authorize one or more judges of the court, the court’s clerk, a deputy clerk, the court’s administrator, a deputy court administrator or the chief judge’s secretary to excuse a juror from service for a period not to exceed 10 days or to postpone jury service for a period not to exceed 12 months. The reasons for excuse or postponement shall be entered in the space provided on the juror qualification form, signed, and the juror’s status shall be updated by the county in the Jury Management Program.
(4)  The judge shall excuse a mother who is breastfeeding a child or expressing breast milk from jury service until such time as the child is old enough that the mother is no longer breastfeeding the child pursuant to KRS 29A.100(4). The reason for excuse, an anticipated date of availability, and the juror’s status shall be updated by the county in the Jury Management Program.
(5)  Names of prospective jurors who have been postponed will be placed on the next panel approved by the Jury Management Program once the prospective juror becomes available for service, which may or may not be the same panel for which the juror was originally summoned.
(6)  All the prospective jurors who qualify and are not excused shall be called to report each day by the identifying numbers assigned on the randomized jury list instead of by name. The same numbers shall be used in selecting a grand jury or petit jury from a jury panel under the provision of Section 10 of these Rules.
(7)  When possible, trials shall be scheduled for the day on which jurors are summoned to appear, in order to maximize their day of service.
(8)  Except for those who are excused from service pursuant to this section, persons who appear in response to a summons for jury duty shall be compensated in accordance with KRS 29A.170.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 10.  Selection of Petit and Grand Jury.
Text
(1)  To select a grand jury or petit jury from a jury panel, the judge or designee at the time of selection should utilize the Jury Management Program whenever possible.
(2)  If it is not possible to utilize the Jury Management Program to select a grand jury or petit jury, the judge or designee at the time of selection shall:
 	(a)  Take identifying numbers from those assigned on the jury panel;
 	(b)  Deposit in a box numbers bearing the same numbers as those assigned to the panel;
 	(c)  Draw the required amount of numbers, dependent on the number of jurors to be chosen, including alternates, from the box and record each number as it is drawn.
(3)  The persons whose numbers have been selected or drawn pursuant to subsection (1) or (2) of this section shall constitute the grand jury or petit jury as the case may be, unless excused or removed by challenge.
(4)  As prospective jurors are excused or challenged, additional numbers shall be selected or drawn pursuant to subsection (1) or (2) of this section, one for each juror required, until all numbers have been exhausted.
(5)  In the event that all numbers are exhausted before a jury is chosen, the judge shall ascertain whether jurors who have been assigned to another courtroom are available. Jurors assigned to any district or circuit court may be used in any other division of district or circuit court when jurors are needed.
(6)  The chief circuit judge or designee shall regulate the random assignment of jurors for use in circuit and district courts. Any petit juror assigned to a judge of circuit or district court may be used by any other judge of any other division of circuit or district court when jurors are needed.
(7)  Jurors who are not selected for a jury shall be directed to report to the clerk’s office (or other central location) to receive another assignment or be dismissed for the day. In those counties using a telephone answering service or local juror website for daily messages to jurors, all jurors should be reminded to continue to call the telephone answering service or check the website, when available, for further assignments.
(8)  When there is an unanticipated shortage of available jurors obtained from a randomized jury list, the chief circuit judge may cause to be summoned a sufficient number of jurors selected sequentially by the judge from the randomized jury list beginning with the first name following the last name previously selected. Jurors summoned in this way need not be given the notice provided in Section 6 of these Rules.
(9)  Except as provided in subsection (8) of this section, only persons duly summoned and qualified under these procedures shall serve as jurors.
(10)  If after making a fair effort in good faith, the judge is satisfied that it will be impracticable to obtain a jury free of bias in the county in which the prosecution is pending, the judge may obtain a sufficient number of jurors from some adjoining county in which the judge believes there is the greatest probability of obtaining impartial jurors. The judge shall request the chief circuit judge for the adjoining county to draw and summon as many jurors as are needed. Jurors summoned in this way need not be given the notice provided in Section 6 of these Rules.
(11)  The names of jurors selected as grand and petit jurors shall be made available to the public unless the chief circuit judge, or designee, determines that in the interest of justice, the names shall be kept confidential.
History
(Adopted November 4, 1977; amended December 9, 1977; amended May 10, 1978, effective August 1, 1978; amended October 1, 1991, effective November 15, 1991; amended April 20, 1995; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Cross-References.
Alternate jurors, CR 47.02.
Cited:  Warren v. Commonwealth, 903 S.W.2d 907, 1994 Ky. App. LEXIS 105 (Ky. Ct. App. 1994).
§ 11.  Automatic Exemptions Prohibited.
Text
There shall be no automatic exemptions from jury service.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 12.  Disclosure of Records or Papers Used in Selection Process.
Text
The contents of any records or papers used by the Administrative Office of the Courts or the clerk in connection with the selection process and not required to be made public under these Rules shall not be disclosed, except in connection with the preparation or presentation of a motion under the Rules of Civil Procedure or the Rules of Criminal Procedure, or upon order of the Chief Justice.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 13.  Limitation on Jury Service within 24-Month Period.
Text
(1)  Except as set out below, in any 24 month period, a person shall not be required to:
 	(a)  Serve or attend court for prospective service as a petit juror more than 30 court days except when necessary to complete service in a particular case;
 	(b)  Serve on more than one grand jury; or
 	(c)  Serve as both a grand and petit juror.
(2)  For the purpose of this section, “court” includes all federal courts, all other state courts, and any court of the Commonwealth.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 14.  Discharge of Juror.
Text
At the conclusion of a period of service as required by these rules, each juror shall be discharged.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Cited:  Warren v. Commonwealth, 903 S.W.2d 907, 1994 Ky. App. LEXIS 105 (Ky. Ct. App. 1994).
§ 15.  Failure to Appear; Contempt; Failure to Perform Jury Service.
Text
(1)  A person summoned for jury service who fails to appear as directed shall be ordered by the court to appear forthwith and show cause for failure to comply with the summons. If the person summoned fails to show good cause for noncompliance with the summons, he or she may be punished for contempt.
(2)  If the chief circuit judge or designee wishes to attempt additional contact with the prospective juror before issuing an order to appear forthwith and show cause, he or she may utilize the following failure to appear process:
 	(a)  Within 14 days of the date required to report for jury service, a failure to appear postcard shall be mailed to the prospective juror. The postcard [which must be ordered from the Administrative Office of the Courts] will notify the prospective juror of his or her delinquency status and advise him or her to contact the court within five days. If the prospective juror contacts the court, he or she will be directed to complete a juror qualification form, if not previously completed, and either be disqualified, excused, or postponed to serve as outlined in Sections 8 and 9 of these Rules.
 	(b)  If after 30 days from the date the failure to appear postcard was mailed the prospective juror has not contacted the court, a failure to appear notice shall be mailed advising the prospective juror that if he or she does not contact the court within five days, he or she will be ordered by the court to appear forthwith and show cause for his or her failure to comply with the summons. If the prospective juror contacts the court, he or she will be directed to complete a juror qualification form, if not previously completed, and either be disqualified, excused, or postponed to serve as outlined in Sections 8 and 9 of these Rules.
 	(c)  If after 30 days from the date the failure to appear notice was mailed the prospective juror has not contacted the court, the court shall issue an order to show cause. The order for show cause shall be served by first-class mail.
 	(d)  If the prospective juror fails to appear at the show cause hearing or fails to show good cause for noncompliance with the summons, the prospective juror may be held in contempt of court and fined, sent to jail, or both.
(3)  A juror who fails to give attention at court, or who leaves the courthouse while the court is in session, or who otherwise fails to complete jury service, without leave of the court, may be punished for contempt.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 16.  Responsibility for Needs of Jurors, Transportation to View Scene, Security Personnel, Equipment, and Services.
Text
(1)  The sheriff or city police, as appropriate under KRS 23A.090 and 24A.140, shall be responsible for meals, housing, and other incidental needs of grand jurors and petit jurors in circuit court and in district court when the jurors are kept overnight or otherwise sequestered when ordered to do so by the judge of the court for which the jurors were summoned. The expenses for these services shall be borne by the Finance and Administration Cabinet and the officer shall be reimbursed in accordance with administrative regulations issued by the Finance and Administration Cabinet, pursuant to KRS Chapter 13A.
(2)  The sheriff or city police, as appropriate under KRS 23A.090 and 24A.140, shall be responsible for the transportation of jurors and other authorized persons to views of the scene or other locations authorized by the court pursuant to Section 29 of these Rules. In criminal cases the expenses for these services shall be borne by the Finance and Administration Cabinet, and the sheriff shall be reimbursed in accordance with administrative regulations issued by the Finance and Administration Cabinet, pursuant to KRS Chapter 13A. Excepting views conducted under the Eminent Domain Act of Kentucky, in civil cases these expenses shall be paid by the party requesting the viewing.
(3)  The sheriff or city police, as appropriate under KRS 23A.090 and 24A.140, shall be responsible for providing any specialized security personnel, equipment, and services which the judge, with the consent of the Chief Justice, shall deem necessary for the conduct of a trial in which the judge believes that special security precautions are necessary or desirable. The expenses for these services shall be borne by the Finance and Administration Cabinet, and the officer shall be reimbursed in accordance with administrative regulations issued by the Finance and Administration Cabinet, pursuant to KRS Chapter 13A. In such cases the judge may also request the Chief Justice to provide the services of the Department of Kentucky State Police to ensure proper security precautions relating to the case.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 17.  Adjournment of Juries.
Text
The court may adjourn the whole or part of the petit jury to any day of their required periods of service, but they shall not be compensated for the time they stand adjourned. The grand jury may be adjourned in like manner without compensation.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Practice Context for Contempt, §  22.00.
§ 18.  Number of Grand Jurors; Number Required to Find Indictment.
Text
A grand jury shall consist of 12 persons, nine of whom concurring may find an indictment.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 1, 1991; amended October 7, 1994; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Cross-References.
Needs of jurors, responsibility, KRS 29A.180.
§ 19.  Summoning and Convening of Regular Grand Juries; Sessions.
Text
(1)  A regular grand jury shall be summoned upon the order of the chief circuit judge. The grand jury shall be convened at least once every four months at such time as may be designated by the circuit court. The court may require the grand jury to convene more often if the ends of justice or the needs of the county so require. The court may require the grand jury to convene if the Commonwealth’s or county attorney certifies to the court that there are defendants who have been bound over to the grand jury and that there is a need for the grand jury to consider the return of any indictments.
(2)  The Chief Justice may authorize any chief circuit judge to impanel an additional regular grand jury upon a showing that a single grand jury cannot handle the volume of business before the court.
(3)  A regular grand jury shall remain in session until discharged by the court but shall not remain in session longer than 20 days of actual court attendance except when necessary to complete work on a single case in which testimony has already been taken.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 20.  Special Grand Juries; Sessions; Extensions of Sessions.
Text
(1)  Any chief circuit judge may summon for cause a special grand jury to deal with a situation requiring lengthy investigation which cannot be adequately handled during the term of the regular grand jury.
(2)  A special grand jury shall remain in session until discharged by the court, but shall not remain in session longer than 90 days, provided, however, that a special grand jury may be extended for additional 90 day periods on the written order of the chief circuit judge.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 21.  Release of Juror from Grand Jury Service and Retention as Petit Juror.
Text
If a juror selected is incapable of serving as a grand juror but capable of serving as a petit juror, the judge may, for good cause shown, release the juror from grand jury service and retain that juror as a petit juror.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 22.  Oath to Grand Jury.
Text
The court shall swear the grand jury, using substantially the following oath:
“Do you swear or affirm that you will hear and weigh carefully all the evidence presented to you, and that you will do your duty as prescribed by law, and that you will carry out carefully any investigations which you are requested to make?”
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 23.  Foreperson of Grand Jury; Oath to Witness(es).
Text
The grand jurors shall elect one of their members to be foreperson. The foreperson shall administer an oath to each witness who testifies before the grand jury, substantially as follows:
“Do you swear or affirm that you will tell the truth, the whole truth, and nothing but the truth?”
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 24.  Replacement of Grand Juror Who is Excused.
Text
At any time for cause shown, the court may excuse a grand juror either temporarily or permanently and may swear another grand juror from a current jury panel in place of the one excused. The discharge of any such grand juror shall in no way or manner affect any indictment found by the grand jury as it was composed either before or after such discharge. If it is impossible to fill the vacancy on the grand jury from a current jury panel, the chief circuit judge may summon, using the procedure in Section 10(8) of these Rules, such number of prospective jurors as deemed necessary for the purpose.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Oath to Grand Jury, §  19.14.
§ 25.  Number of Jurors in Circuit and District Courts; Number Required for Verdict.
Text
(1)  Juries for all trials in circuit court shall be composed of 12 persons. However, at any time before the jury is sworn, the parties with the approval of the court may stipulate that the jury shall consist of any number less than 12, except that no jury shall consist of less than six persons. Juries for all trials in district court shall be composed of six persons.
(2)  The following is required:
 	(a)  A unanimous verdict is required in all criminal trials by jury.
 	(b)  The agreement of at least 3/4 (nine of 12) of the jurors is required for a verdict in all civil trials by jury in circuit court. The agreement of at least 5/6 (five of six) of the jurors is required for a verdict in all civil trials by jury in district court. Pursuant to CR 48, the parties may stipulate that a verdict or a finding of a stated majority of the jurors shall be taken as the verdict or finding of the jury.
History
(Adopted November 4, 1977; amended, effective October 6, 1982; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 26.  Challenge to Panel.
Text
A motion raising an irregularity in the selection or summons of the jurors or formation of the jury must precede the examination of the jurors.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 27.  Peremptory Challenges in Civil Cases.
Text
(1)  In civil cases, each opposing side shall have three peremptory challenges, but co-parties having antagonistic interests shall each have three peremptory challenges.
(2)  If one or two additional jurors are called, the number of peremptory challenges allowed each side and antagonistic co-party shall be increased by one.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Administrative Office of the Court Comment.
Subsection (3) is a verbatim rendering of CR 48. Since this rule has already “occupied the field,” it would seem that KRS 29A.280(2) has no effect.
§ 28.  Oath to Petit Jury.
Text
The court, or the clerk if the court so orders, shall swear the petit jurors, using substantially the following oath:
“Do you swear or affirm that you will impartially try the case between the parties and give a true verdict according to the evidence and the law, unless dismissed by the court?”
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Cross-References.
Challenges, RCr 9.34, 9.36, 9.40.
Examination of jurors, CR 47.01.
§ 29.  Admonition to Jury upon Separation; View of Property or Place.
Text
(1)  If the jury is permitted to separate, either during the trial or after the case is submitted to them, they shall be admonished by the court that it is their duty not to converse with, nor allow themselves to be addressed by, any other person on any subject of the trial; and that, during the trial, it is their duty not to form or express an opinion thereon, until the case is finally submitted to them.
(2)  No officer, party, or witness to an action pending, or that person’s attorney or attorneys shall, without leave of the court, converse with the jury or any member thereof upon any subject after they have been sworn.
(3)  When necessary the judge may authorize the jury to view the real property which is the subject of the litigation, or the place in which any material fact occurred, or the place in which the offense is charged to have been committed.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Admonition to Jury, Form 19.14.
§ 30.  Duty of Jury and Officer After Submission; Causes for Discharge of Jury; Procedure for Rendering Verdict.
Text
(1)  When the case is finally submitted to the jury, they shall retire for deliberation. When they retire, they shall be kept together in some convenient place, under the charge of an officer, until they agree upon a verdict or are discharged by the court, subject to the Supreme Court rules permitting them to separate temporarily at night and for their meals. The officer having them under his or her charge shall not allow any communications to be made to them, nor make any communications himself or herself to them, except to ask them if they have agreed upon their verdict, unless by order of the court; and the officer shall not, before their verdict is rendered, communicate to any person the state of their deliberations, or the verdict agreed upon.
(2)  (a)  The jury may be discharged by the court on account of the sickness of a juror, or other accident, calamity or circumstances requiring their discharge; or, by consent of both parties; or, after they have been kept together until it satisfactorily appears that there is no probability of their agreeing.
 	(b)  Cases in which the jury is discharged without making a verdict shall be tried again at such time as the court may direct.
(3)  The procedure for rendering the verdict shall be:
 	(a)  When the jurors have agreed on their verdict, the verdict shall be written and signed by the foreperson.
 	(b)  When a verdict is rendered by less than the whole jury, it shall be signed by all the jurors who agree to it.
 	(c)  The foreperson shall hand the verdict to the judge who shall read the verdict and then make inquiry of the jury as to whether it is their verdict.
 	(d)  When the verdict is announced either party may require that the jury be polled, which is done by the judge asking each juror if it is his or her verdict.
 	(e)  If more than the number of jurors required by Section 25 answers in the negative, the jury must be sent out for further deliberation.
 	(f)  If no disagreement is expressed or, in an appropriate case, an insufficient number disagree, the verdict is complete and the jury shall be discharged from the case.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 31.  Jury Fee.
Text
(1)  As provided by KRS 23A.200 and 24A.170, the jury fee for civil cases in circuit and district court is set in accordance with CR 3.02 and 3.03.
(2)  The jury fee in civil cases shall be paid at the time the request for a jury trial is made, and shall be paid by the party making the request. If two or more cases are consolidated and tried together, the clerk shall collect only one jury fee. A party who is proceeding in forma pauperis shall not be liable for a jury fee.
(3)  The clerk shall place the jury fee in an escrow account. If the request for a jury trial is withdrawn or the case is disposed of at least two court days prior to the date set for trial, the amount of the jury fee shall be refunded to the person paying it. Otherwise, it shall be placed in the general fund of the state treasury, in the same manner as the filing fee.
(4)  Unless the jury fee has been refunded as provided in subsection (3) of this section, the amount of the jury fee shall be assessed as costs against the unsuccessful party upon judgment or dismissal of the action.
History
(Adopted November 4, 1977; amended October 1, 1991, effective November 15, 1991; amended effective October 1, 2017; amended effective December 7, 2020.)
§ 32.  Duty of Jury and Officer after Submission — Causes for Discharge of Jury — Procedure for Rendering Verdict. [Deleted]
History
(Deleted April 19, 2017, effective October 1, 2017.)
§ 33.  Jury Fee. [Deleted]
History
(Deleted April 19, 2017, effective October 1, 2017.)
Part III.
Personnel Regulations
Annotations

Compiler's Notes.
Since Part III of the Administrative Procedures consists of Personnel Regulations for internal use of the Court of Justice, they have been omitted from this publication.
Part IV.
Master Commissioners of the Circuit Court
Section 1.  Authority, Application, and Scope. 
Section 2.  Appointment of Master Commissioner and Deputies; Qualifications. 
Section 3.  Powers of the Master Commissioner. 
Section 4.  Judicial Sales; Settlements; Receiverships. 
Section 5.  General Provisions of Judicial Sales. 
Section 6.  Special Proceedings of the Master Commissioner. 
Section 7.  Master Commissioner's Report in Special Proceedings. 
Section 8.  Compensation of Master Commissioners, Deputies, and Clerical Staff. 
Section 9.  Limit on Compensation of Master Commissioners, Deputies, and Clerical Staff. 
Section 10.  Accounting of Master Commissioners. 
Section 11.  Escrow Accounts of Master Commissioners. 
Section 12.  Transfer of Office; Use of Proof and Performance of Duties of Predecessor. 
Section 13.  Disqualification of Master Commissioner; Special Commissioners. 
Section 14.  Bond; Special Bond of Master Commissioners. 
Section 15.  Compensation of Special Master Commissioners. 
Section 16.  Oath. 
Section 17.  Receivers; Persons Not to be Appointed Receivers. 
Section 18.  Hearing Fees. 
Section 1.  Authority, Application, and Scope.
Text
(1)  These rules are adopted pursuant to the authority granted the Kentucky Supreme Court:
 	(a)  By Section 116 of the Kentucky Constitution to prescribe rules for the appointment of commissioners and other court personnel and to promulgate rules of practice and procedure for the Kentucky Court of Justice; and,
 	(b)  By KRS 31A.010(8) to make such rules, regulations, and accounting procedures as it may deem necessary for the appointment, conduct, and other matters relating to the master commissioner or receiver.
(2)  These rules shall apply to all cases and proceedings referred to the master commissioner of the circuit court, including but not limited to judicial sales, settlement of estates, receiverships, and special proceedings.
(3)  No local rules, practices, procedures, orders, or other policies of any circuit may conflict with or controvert these rules; further, to the extent that any such local rules, practices, procedures, orders, or other policies are inconsistent or otherwise conflict with these rules, these rules shall prevail.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended April 26, 2006, effective March 1, 2006; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Annotations

Compiler's Notes.
Pursuant to Rule 53.07 (CR 53.07), a schedule of fees for commissioners of the circuit court is established as Part IV of the Administrative Procedures of the Court of Justice by Supreme Court Order of December 12, 1977, effective January 1, 1978.
The bracketed word in (4) was inserted by the compiler as the apparently intended term.
NOTES TO DECISIONS
1. Applicability.
When a receiver was appointed to manage waste water treatment facilities, it was error to impose the receiver's costs exceeding revenue on the Energy and Environment Cabinet (Cabinet) because, inter alia, Ky. Admin. P. Ct. J. IV, § 1(3) did not let a trial court impose such expenses on the Cabinet as costs. Commonwealth v. Bowling, 539 S.W.3d 1, 2018 Ky. App. LEXIS 69 (Ky. Ct. App. 2018), aff'd, Baughman v. Commonwealth, 572 S.W.3d 473, 2019 Ky. LEXIS 145 (Ky. Apr. 18, 2019).
Section 2.  Appointment of Master Commissioner and Deputies; Qualifications.
Text
(1)  A master commissioner may be appointed for each county within a judicial circuit.
 	(a)  In a single-judge circuit the appointment shall be made by the circuit judge.
 	(b)  In judicial circuits with more than one judge the master commissioner shall be chosen by a majority of the circuit judges. In the event of a tie, the chief circuit judge shall choose from those receiving the tie vote.
 	(c)  The circuit judge in a single-judge circuit or the chief circuit judge in a judicial circuit with more than one judge shall enter an order appointing the master commissioner for the term of office, and shall file a copy of the Order of Appointment with the Clerk of the Supreme Court and with the Administrative Office of the Courts, Division of Auditing Services.
(2)  The master commissioner shall serve at the pleasure of the judge(s) of the circuit court, but in no case shall his or her term exceed four years without reappointment.
 	(a)  In a single-judge circuit the term of the master commissioner shall automatically terminate following the death, resignation, or permanent replacement of the circuit judge who appointed the master commissioner.
 	(b)  In a judicial circuit with more than one judge the master commissioner may be removed at any time by a majority vote of the circuit judges. In the event of a tie, the decision shall be made by the chief circuit judge.
(3)  The master commissioner shall be compensated by fees as provided in Sections 8 and 9 herein. The circuit court may allow the master commissioner a reasonable fee for acting as receiver of the court, for executing documents pursuant to court order, for performing such other functions as ordered by the court, and for performing judicial type functions in actions where the master commissioner does not execute a judicial sale.
(4)  The master commissioner shall maintain his or her office at such locations and during such hours as the chief circuit judge shall direct.
(5)  The master commissioner shall perform such functions, including those of a receiver, as may be directed by an appropriate order of the court.
(6)  Upon the express written authority of the Administrative Office of the Courts on behalf of the Chief Justice, the master commissioner may have such deputies and clerical staff as are necessary to perform the functions of his or her office.
(7)  A master commissioner or deputy master commissioner shall hold no other public office of the Court of Justice except that of trial commissioner for the district court pursuant to SCR 5.010, or domestic relations commissioner as approved by the Chief Justice.
(8)  Master commissioners and deputy master commissioners shall be qualified as licensed attorneys in good standing with the Kentucky Bar Association.
(9)  The Administrative Office of the Courts shall have the authority to establish audit and accounting standards, prescribe bookkeeping and accounting practices and procedures, and otherwise perform audits and oversee the financial accounts of master commissioners. A copy of any audit report shall be submitted by the Administrative Office of the Courts to the chief circuit judge.
 	(a)  In the event that the audit reveals a serious or recurring bookkeeping, accounting, procedural or other irregularity, a copy shall also be submitted to the Chief Justice and the Director of the Administrative Office of the Courts.
 	(b)  After reviewing the audit report, the Chief Justice may refer the master commissioner to the judge(s) of the circuit court for removal.
(10)  A non-refundable judicial sale administrative fee of $200 shall be added to all cases referred to the master commissioner for judicial sale. The circuit court clerk shall collect the administrative fee at the time the referral is made, prior to processing the motion for judgment and distributing the order of sale. The fee shall be collected prior to the master commissioner undertaking the order of sale. The circuit court clerk shall promptly remit all fee monies collected to the Administrative Office of the Courts. Judicial sale administrative fee money is to be placed in a special account designated to cover the administrative costs of the master commissioner program. These costs include, but are not limited to, all necessary bonding of master commissioners and the employment of sufficient staff to conduct audits of master commissioner offices statewide. To whatever extent total judicial sale administrative fees collected do not fully cover these expenses, funds may be deducted from the excess fees master commissioners submit to the Administrative Office of the Courts with their mandatory annual accounting report.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended April 26, 2006, effective March 1, 2006; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 3.  Powers of the Master Commissioner.
Text
An order of reference to the master commissioner or local rules of court may specify or limit the master commissioner’s powers, and may direct him or her to report only upon particular issues, or to perform particular acts, or to receive and report evidence only. The order of reference may fix the time and place for beginning and closing the acts or issues referenced, and for the filing of the master commissioner's report. The master commissioner shall exercise the power to regulate all proceedings before him or her and to take all measures necessary for the efficient performance of his or her duties, subject to the specifications and limitations stated in the order of reference or local rules of court. The master commissioner may require the production of evidence upon matters included in the order of reference, such as the production of all books, papers, vouchers, documents, and writings. The master commissioner may rule upon the admissibility of evidence, unless otherwise directed by the order of reference, and has the authority to put witnesses and parties under oath and examine same. The master commissioner shall make a record of the evidence offered and excluded in the same manner and subject to the same limitations as may be provided in applicable Rules of Civil Procedure and/or Rules of Evidence for a court sitting without a jury.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended April 26, 2006, effective March 1, 2006; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 4.  Judicial Sales; Settlements; Receiverships.
Text
(1)  Pursuant to the circuit court's order and in conformity with AP Part IV, Section 3, judicial sales may be executed, and accounts of estates may be settled, by a master commissioner. Subject to Section 1(3) and except as otherwise provided in Section 5, the terms and conditions of the judicial sale or estate settlement shall be established by the circuit court either in its order or rule, and in conformity with the Kentucky Revised Statutes.
(2)  The judgment and order of sale directing the master commissioner to sell property shall be served upon every party who is not in default for failure to appear.
(3)  For judicial sales referred to the master commissioner, the AOC-141S (Order Referring Case to Master Commissioner for Judicial Sale) or the AOC- 14ISP (Order Referring Case to Special Master Commissioner for Judicial Sale), shall be utilized. For all other matters referred to the master commissioner, the AOC-141 (Order Referring Case to Master Commissioner) shall be utilized.
(4)  A master commissioner shall draft and execute documents necessary to complete any responsibility, including a report of any settlement, sale, or receivership. Further, an order of referral shall be entered by the circuit court referring the case to the master commissioner. Such documents shall be filed with the circuit court clerk of the county, which shall be entered into the case management system of the circuit court.
(5)  The master commissioner shall serve notice of the date, time and place of the judicial sale upon every party who is not in default for failure to appear.
(6)  Civil matters pertaining to the discovery of assets of judgment debtors may be referred to a master commissioner.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 5.  General Provisions of Judicial Sales.
Text
(1)  The master commissioner shall sell the property in a reasonable time not to exceed 90 days after the date of the order of referral except that property found to be “vacant and abandoned” shall be sold in accordance with KRS 426.205. Upon motion and good cause shown, the court may extend the deadline established by this subsection for a period not to exceed 30 days.
(2)  Before any real property is sold under a judgment and order of sale, the appraisal value shall be determined by two disinterested persons both of whom are actively engaged in or have had at least one year of experience in the field of real estate. In accordance with KRS 426.520(2) the appraisal shall be in writing, shall be signed by the persons making it, and shall be filed in the court record prior to the sale.
(3)  All sales shall be advertised in accordance with KRS 424.130 as follows: The advertisement shall be published at least once not less than seven days nor more than 21 days before the date of the sale, but may be published two or more times provided that one publication occurs not less than seven days nor more than 21 days before the date of the sale. The advertisement shall include:
 	(a)  The time, place and terms of sale;
 	(b)  A reference to the judgment and order of sale in case number YY-CI- ####; and
 	(c)  A description of the property to be sold, which shall include only the street address (or if the property has no street address a brief description of its location) and any number(s) assigned to the property/parcel by the tax assessor for purposes of identification and record keeping such as the parcel or property identification number.
(4)  At the time of sale the successful bidder shall either pay full cash or make a deposit of 10% of the purchase price with the balance on credit for 30 days. If the purchase price is not paid in full, the successful bidder shall execute a bond at the time of sale with sufficient surety approved by the master commissioner prior to the sale to secure the unpaid balance of the purchase price. Pursuant to KRS 426.705 the bond shall bear interest at the rate the judgment bears, from the date of sale until paid, and shall have the force and effect of a judgment. In the event the successful bidder is the plaintiff, then in lieu of the deposit the plaintiff shall be allowed to bid on credit up to the judgment amount.
(5)  The report of sale shall be filed by the master commissioner no later than three business days after the date of sale.
(6)  The master commissioner shall execute and deliver the deed to the purchaser of the property no later than five business days after the court has confirmed the sale and approved the deed and all costs, fees, and other required amounts due and owing, if any, have been paid by the foreclosing mortgagee or lienholder or the purchase price has been paid in full by the third party purchaser.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 6.  Special Proceedings of the Master Commissioner.
Text
(1)  References. 
References to master commissioners for special proceedings shall be warranted only in special cases and in cases where such reference is mandated by statute or rule of court. Cases may be regarded as special due to complexity of issues, damages which are difficult to calculate, a multiplicity of claims the priority of which must be established, matters of accounting involving complex or numerous transactions, or similar exceptional circumstances.
(2)  Meetings. 
When an order of reference is made the circuit court clerk shall forthwith furnish the master commissioner and all parties not in default with a copy of the order of reference. Upon receipt, the master commissioner shall forthwith set a time and place for the first meeting of the parties or their attorneys to be held within 20 days after the date of the order of reference and shall provide notice. It is the duty of the commissioner to proceed with reasonable diligence. Either party, on notice to the parties and master commissioner, may apply to the court for an order requiring the commissioner to speed the proceedings and to make his or her report. If a party fails to appear at the time and place appointed, the master commissioner may proceed ex parte or adjourn the proceedings to a future day, giving notice to the absent party of the adjournment.
(3)  Witnesses. 
In special proceedings, the parties may procure the attendance of witnesses before the master commissioner by the issuance and service of subpoenas as provided in CR 45. If, without good cause shown, a witness fails to appear or give evidence, he or she may be held in contempt and be subject to the provisions of CR 37 and CR 45.
(4)  Statement of Accounts. 
When matters of accounting are in issue before the master commissioner, he or she may prescribe the form in which the accounts shall be submitted. Upon objection of a party to any accounting, the master commissioner may require a different form of statement to be furnished, or take testimony, or receive written interrogatories.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended April 26, 2006, effective March 1, 2006; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 7.  Master Commissioner's Report in Special Proceedings.
Text
(1)  Contents and filing of reporting in special proceedings or other mandated referrals. 
The master commissioner shall prepare a report to the court upon the matters submitted by the order of reference or local rules of court and shall file the report and sufficient copies for all parties with the circuit court clerk. The clerk shall forthwith serve the report and notice of the filing upon all parties. A transcript of reported proceedings may be ordered by any party at that party’s expense. If special proceedings or other mandated referrals are recorded on video, the untranscribed video recording shall constitute the official record.
(2)  Action on report in special proceedings. 
In special proceedings, within 10 days after being served with the notice of the filing of the report any party may serve written objections thereto upon the other parties. Application to the court for action upon the report and upon objections thereto shall be by motion and upon notice as prescribed in CR 6.04. The court after hearing may adopt the report, modify it, reject it in whole or in part, receive further evidence, or recommit it with instructions.
(3)  Stipulation as to findings in special proceedings. 
The effect of a master commissioner's report is the same whether or not the parties have consented to the order of reference, but, when the parties stipulate that a master commissioner's report shall be final, only questions of law arising upon the report shall thereafter be considered.
(4)  Draft report of special proceedings. 
Before filing the report, a master commissioner may submit a draft thereof to counsel for all parties for the purpose of receiving their comments.
(5)  Report as security in special proceedings. 
The master commissioner shall not retain the report as security for compensation. If the party ordered to pay the compensation does not pay it after notice and within the time prescribed by the court, the master commissioner is entitled to a writ of execution.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended April 26, 2006, effective March 1, 2006; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 8.  Compensation of Master Commissioners, Deputies, and Clerical Staff.
Text
(1)  Master commissioners shall be compensated by fee charged upon the parties or paid out of any fund of an action in the circuit court. Deputies, clerical staff and office expenses, as authorized in AP Part IV, Section 10, shall be paid from the excess fees of the office. Salaries of clerical staff shall be set in accordance with the pay schedule established by the judicial personnel system.
(2)  The fee for each judicial sale shall be calculated as follows:
 	(a)  3% of the final bid. The fee shall be no less than $400 and shall not exceed $5,000.
 	(b)  If the sale involves more than one property, parcel, or judgment, a fee of $650 per additional property, parcel, or judgment (e.g., the second, third, and subsequent) shall be assessed in addition to the fee calculated under subsection (2)(a) of this section.
 	(c)  If the sale is withdrawn, a fee of not more than 50% of what the sale fee would have been as calculated under subsections (2)(a) and (b) of this section based upon the appraisal value of the property, or $400, whichever is greater, shall be assessed.
 	(d)  If the sale is not confirmed through no fault of the master commissioner, a fee of no more than the sale fee as calculated under subsections (2) (a) and (b) of this section shall be assessed.
(3)  In addition to the fee authorized in subsection (2), above, the master commissioner may also recover necessary direct expenses attributable to the case referred for judicial sale including the cost of postage, copies, faxes, long distance telephone, advertising, appraisers, licensed auctioneer pursuant to KRS 426.522, and the cost of the care of the property in his or her possession, and shall recover the administrative fee prescribed in Section 2 (10). The circuit court may require a deposit sufficient in amount to pay the direct costs of sale.
(4)  A fee of $50 shall be charged for each report and recommendation(s) prepared on tendered foreclosure judgments in uncontested cases for enforcement of a mortgage or other lien. Additionally, a fee of $50 shall be charged for drafting any necessary deed or title and executing same.
(5)  For receiving and paying out money under court order, except as otherwise provided in subsection (2), and for settling the accounts of estates the fee shall be 3% of the first $2,000; 2½% for the next $3,000; and, 1½% for the excess over $5,000. For settlement of accounts of insolvent estates this computation shall exclude any amounts exempt from creditors. In no case shall the fee exceed $5,000.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended April 26, 2006, effective March 1, 2006; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 9.  Limit on Compensation of Master Commissioners, Deputies, and Clerical Staff.
Text
(1)  The office of master commissioner shall be limited in total personal compensation derived from fees to not more than $53,000 per annum, unless otherwise approved by written order of the Chief Justice. Said limitation on compensation shall be disbursed on a prorated basis over a 12 month period, with the master commissioner receiving no more than 1/12 of his or her annual compensation per month. Further, said limitation on compensation shall be prorated on a monthly basis where the master commissioner serves less than the entire year. Where a master commissioner also acts as a domestic relations commissioner, the fees generated by the office of master commissioner shall not be co-mingled with the fees generated by the office of domestic relations commissioner.
(2)  Each deputy master commissioner shall be limited in his or her total personal compensation derived from fees to not more than $39,600 per annum. Said limitation on compensation shall be disbursed on a prorated basis over a 12 month period, with the deputy master commissioner receiving no more than 1/12 of his or her annual compensation per month. Further, said limitation on compensation shall be prorated on a monthly basis where the deputy commissioner serves less than the entire year. Salaries of clerical staff shall be set in accordance with the pay schedule established by the judicial personnel system. Any increase in personal compensation for clerical staff shall be in accordance with the allowed Court of Justice annual increment.
(3)  Fees in excess of the personal compensation of the master commissioner, less authorized salaries and expenses, shall be remitted as provided in Section 10(4) of these Rules; however, anticipated three months expenses, excluding the master commissioner salary, may be retained. Computation of anticipated three months expenses shall be supported by adequate records and documentary evidence which shall also be submitted with the annual accounting report tendered to the Administrative Office of the Courts, Division of Auditing Services.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended April 26, 2006, effective March 1, 2006; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 10.  Accounting of Master Commissioners.
Text
(1)  Individual Case Report.  Each master commissioner shall account to the circuit judge under whose direction he or she is acting for all amounts received and distributed, for all proceeds of sales disbursed, for all fees collected, and for all expenses deducted. These accounts shall be in the manner directed by the circuit judge who shall approve the accounts by his or her signature. The master commissioner shall file the approved accounts with the circuit court clerk who shall record the approved accounts in the case management system and file in the applicable case. Each master commissioner shall maintain a current account kept in the office of the circuit court clerk or in the office of the master commissioner if the chief circuit judge so directs, of each case in which a fee has been received.
(2)  Annual Accounting Report.  Each master commissioner shall provide to the Administrative Office of the Courts, on or before March 1st of each year, a complete accounting of the prior calendar year for all fees collected and for all expenses deducted. The accounting shall be reported on a form prescribed by the Administrative Office of the Courts. The report shall contain, at a minimum, the following information:
 	(a)  Name (printed);
 	(b)  Address;
 	(c)  County and Circuit;
 	(d)  Total income received (fees, commissions and other income including interest);
 	(e)  Fees retained from previous year for three months estimated expense;
 	(f)  Expenses as provided in Subsection (3) herein below;
 	(g)  Master commissioner salary cap;
 	(h)  Notarized signature of master commissioner;
 	(i)  Signature of approving circuit judge.
(3)  Expenses. 
 	(a)  Adequate records and documentary evidence shall be maintained to support each element of an expense. See IRS Publication 463 and 535 Sections 62, 162, and 274 of the Internal Revenue Code for additional information.
 	(b)  Only salaries, bonding expenses, and other expenses authorized for employees in accordance with Section 2(9) which are directly related to the office of master commissioner, check printing charges, and the cost incurred for the purchase of accounting/bookkeeping software mandated by the Administrative Office of the Courts auditing standards may be deducted from any fees in excess of the personal compensation of the master commissioner. Salaries are to be itemized per employee.
 	(c)  Notwithstanding any provision to the contrary herein, a master commissioner authorized by the Chief Justice to operate a full-time master commissioner's office and who does not engage in any private business enterprise in the master commissioner's office may deduct business expenses directly related and necessary to the operation of the master commissioner's office as established by the Administrative Office of the Courts auditing standards.
(4)  Excess fees referred to in Section 9 shall be remitted with the annual accounting report to the Administrative Office of the Courts, Division of Auditing Services, in accordance with Section 2(9).
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended April 26, 2006, effective March 1, 2006; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 11.  Escrow Accounts of Master Commissioners.
Text
Master commissioners shall maintain one or more separate interest bearing escrow accounts for all proceeds received and disbursed and shall maintain an itemized accounting of same. Proceeds relating to the office of the master commissioner shall not be co-mingled with any other accounts or funds held by the master commissioner in his or her personal or other professional capacity. Interest earned on the account shall be remitted to the Administrative Office of the Courts with the annual accounting report in accordance with Section 2(9). The account shall be subject to periodic audits, but no less than annual audits, by the Administrative Office of the Courts.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 12.  Transfer of Office; Use of Proof and Performance of Duties of Predecessor.
Text
(1)  Upon the death, termination or removal of a master commissioner, all books, papers, account information, case files and other documents related to the office of master commissioner shall be immediately transferred to the circuit judge for whom the master commissioner served and immediate notice shall be given to the Administrative Office of the Courts, Division of Auditing Services. In a single-judge circuit, if termination is due to the death, resignation, or permanent replacement of the circuit judge who appointed the master commissioner, said documents shall be transferred pursuant to the order of the chief regional circuit judge.
(2)  The master commissioner or receiver may use any proof reduced to writing and signed by his or her predecessor, and may execute any order or judgment which it was the duty of the predecessor to have executed, and which remains unexecuted.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended April 26, 2006, effective March 1, 2006; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 13.  Disqualification of Master Commissioner; Special Commissioners.
Text
(1)  For the purposes of this section the following words or phrases shall have the meaning indicated:
 	(a)  “Fiduciary” includes such relationships as executor, administrator, conservator, trustee, and guardian;
 	(b)  “Financial interest” means ownership of a legal or equitable interest, however small, or a relationship as director, advisor, or other active participant in the affairs of a party, except that:
 		i.  Ownership in a mutual or common investment fund that holds securities, or a proprietary interest of a policyholder in a mutual insurance company, of a depositor in a mutual savings association, or a similar proprietary interest, or ownership of government securities is a “financial interest” only if the outcome of the proceeding could substantially affect the value of the interest;
 		ii.  An office in an educational, religious, charitable, fraternal, or civic organization is not a "financial interest" in securities held by the organization.
(2)  When performing judicial functions, any master commissioner shall disqualify him/herself in any case:
 	(a)  Where he or she has a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the case, or has expressed an opinion concerning the merits of same;
 	(b)  Where in private practice or government service he or she served as a lawyer or rendered a legal opinion in the matter in controversy, or a lawyer with whom he or she previously practiced law served during such association as a lawyer concerning the matter in controversy, or the master commissioner or such lawyer has been a material witness concerning the matter in controversy;
 	(c)  Where he or she knows, individually or as a fiduciary, or his or her spouse or minor child residing in his or her household, has a pecuniary or proprietary interest in the subject matter in controversy or in a party to the proceeding;
 	(d)  Where the master commissioner or his or her spouse, or a person within the third degree of relationship to either of them, or the spouse of such a person:
 		i.  Is a party to the proceeding, or an officer, director, or trustee of a party;
 		ii.  Is acting as a lawyer in the proceeding and the disqualification is not waived by stipulation of counsel in the proceeding filed therein;
 		iii.  Is known by the master commissioner to have an interest that could be substantially affected by the outcome of the proceeding;
 		iv.  Is to the knowledge of the master commissioner likely to be a material witness in the proceeding.
 	(e)  Where he or she has knowledge of any other circumstances in which his or her impartiality might reasonably be questioned.
(3)  Any master commissioner disqualified under the provisions of this section or unable to discharge the duties of his or her office for any other reason shall be replaced by a special commissioner who shall be appointed by the judge of the court before whom the action is pending.
 	(a)  The judge shall enter an order appointing the special master commissioner and shall provide a copy of the order to the Administrative Office of the Courts, Division of Auditing Services.
 	(b)  The special commissioner shall meet the same qualifications as a master commissioner and shall take an oath, execute a bond in an amount to be set by the chief circuit judge based upon the estimated sum to be derived from the proceedings, and be subject to the same rules as the regular master commissioner.
History
(Adopted December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 14.  Bond; Special Bond of Master Commissioners.
Text
(1)  The Administrative Office of the Courts shall execute a blanket bond on behalf of master commissioners.
(2)  The master commissioner shall execute a special bond when circumstances warrant as required by the court and no action shall be maintained on the blanket bond for matters covered by a special bond. A special bond shall be recorded in the office of the circuit court clerk and a copy shall be submitted to the Administrative Office of the Courts, Division of Auditing Services, with the annual accounting report.
(3)  The master commissioner shall procure a surety bond on any employee who has access to the funds received and disbursed by the master commissioner. The surety bond shall be recorded in the office of the circuit court clerk and a copy shall be submitted to the Administrative Office of the Courts, Division of Auditing Services, with the annual accounting report.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 15.  Compensation of Special Master Commissioners.
Text
Fees earned by a master commissioner for service as a Special Master Commissioner in another county(ies) shall be treated as follows:
 	(1)  The first $5,000 earned annually from service as a Special Master Commissioner shall not count toward the master commissioner's salary cap, and should not be reported on the Annual Report of Master Commissioner.
 	(2)  Any fees in excess of $5,000 earned annually from service as a Special Master Commissioner shall count toward the master commissioner’s salary cap, and shall be reported on the Annual Report of Master Commissioner.
History
(Adopted December 19, 2003, effective January 1, 2004; amended and effective July 1, 2004; amended July 10, 2006, effective July 1, 2006; amended December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 16.  Oath.
Text
The master commissioner shall take an oath that he or she will faithfully and honestly discharge the duties of his or her office. The oath shall be administered by the circuit judge and a copy shall be filed in the office of the circuit court clerk.
History
(Adopted December 15, 2010, effective January 1, 2011; amended effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 17.  Receivers; Persons Not to be Appointed Receivers.
Text
(1)  Receivers, except as provided in subsection (2) of this section, may be appointed under the same terms and conditions as a master commissioner except the receiver need not be an attorney.
(2)  Except for personal representatives, guardians, curators, and committees for persons of unsound mind, neither a party to an action, nor his or her attorney, nor any person interested therein, shall be appointed as a receiver unless by agreement of the parties.
History
(Adopted effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Section 18.  Hearing Fees.
Text
For any hearing, the master commissioner shall receive a fee of $60 per hour, assessed at a rate of $15 for each quarter hour or part thereof. Such fees shall be paid through the office of circuit court clerk to the commissioner and shall be due on the fifth working day following the conclusion of the hearing. No more than $600 shall be assessed in any case regardless of the number and length of hearings unless recommended by the circuit judge and approved by the Chief Justice for extraordinary circumstances shown. If a case is reopened additional fees totaling not more than $200 may be assessed.
History
(Adopted effective July 6, 2017; amended December 21, 2018, effective January 1, 2019.)
Part V.
Real Property Leases
Annotations

Compiler's Notes.
Since Part V of the Administrative Procedures concerns real property leases of the Court of Justice, and since it does not affect the practice of law as such, it has not been released for publication.
Part VI.
Procedures for Court Reporting
§§ 1 — 9.   [Repealed]. 
§§ 1 — 9.   [Repealed].
Annotations

Compiler's Notes.
Sections 1-9 of Part VI, Procedures for Court Reporting, were deleted as the provision was repealed effective April 20, 1995.
Part VII.
Reimbursement for Official Travel
Annotations

Compiler's Notes.
Since Part VII of the Administrative Procedures concerns reimbursement for official travel, and since it does not affect the practice of law as such, it has not been released for publication.
Part VIII.
State Traffic School
§ 1.   
§ 2.   
§ 3.   
§ 4.   
§ 5.   
§ 1.  
Text
Any person convicted of any violation of traffic codes as set forth in KRS Chapters 177, 186 or 189 and who is otherwise eligible under these rules may, in the sole discretion of the trial judge, be sentenced to attend the State Traffic School and upon payment of the registration fee and upon completion of the school, such sentence shall be in lieu of any other penalty.
History
(Effective December 11, 1980.)
§ 2.  
Text
No person shall be eligible to attend the State Traffic School who has been cited for any violation of KRS Chapters 177, 186 and 189, which has as a penalty for such violation a mandatory revocation or suspension of their driver's license.
History
(Effective December 11, 1980.)
§ 3.  
Text
No person shall be eligible to attend the State Traffic School for any violation when at the time of that violation, the person did not have a driver's license, or their driver's license had been suspended or had been revoked by the Department of Transportation.
History
(Effective December 11, 1980.)
§ 4.  
Text
No person shall be eligible to attend the State Traffic School more than once in any two-year period.
History
(Effective December 11, 1980.)
§ 5.  
Text
Any defendant who has been sentenced to attend the State Traffic School will be required to attend and the Department of Transportation shall notify the sentencing court when a person ordered to attend the State Traffic School is ineligible to attend under the provisions of these rules or for any other reason. Upon notification to the trial court that a person failed to attend, or is ineligible to attend, then the clerk of that court may cause the case to be returned to an active calendar for a hearing on a day certain and a summons shall issue to that defendant to appear and show cause, if any, why an alternative sentence should not be imposed.
History
(Effective December 11, 1980.)
Part IX.
Kentucky Court of Justice Language Access Plan and Procedures
Section 1.  Authority, Purpose, and Scope. 
Section 2.  Definitions. 
Section 3.  Oath. 
Section 4.  Individuals Eligible for Language Access Services. 
Section 5.  Determination of Eligibility. 
Section 6.  Procedure for Requesting and Obtaining Language Access Services for Court Proceedings and Direct Services. 
Section 7.  Responsibility for Payment for Language Access Services. 
Section 8.  Team Interpreting Requirements. 
Section 9.  Qualifications of Interpreters for the Deaf and Hard of Hearing. 
Section 10.  Qualifications of Spoken Language Interpreters. 
Section 11.  AOC Interpreter Directory. 
Section 12.  Use of Electronic Equipment, Remote Interpreting Services, and Assistive Technology. 
Section 13.  Removal of Interpreter from Case. 
Section 14.  Staff Interpreters. 
Section 15.  Contracts for Language Access Services. 
Section 16.  Translation of Court of Justice Documents. 
Section 17.  Procedure for Requesting Translation of a Court of Justice Document or Publication. 
Section 18.  Foreign Language Documents and Audio/Visual Materials Used in or for Court Proceedings. 
Section 19.  AOC Authority to Implement the Office of Language Access. 
Section 1.  Authority, Purpose, and Scope.
Text
(1)  These rules are adopted pursuant to the authority granted the Kentucky Supreme Court by:
 	(a)  Section 116 of the Kentucky Constitution to prescribe rules for the appointment of court personnel and to promulgate rules of practice and procedure for the Kentucky Court of Justice; and,
 	(b)  KRS 30A.405(2) to prescribe standards for the appointment, qualifications, duties, and other matters relating to language access.
(2)  These rules are intended to fulfill the Kentucky Court of Justice’s responsibility for ensuring that individuals eligible to receive language access services under state and federal law, as identified in Section 4 herein, are afforded:
 	(a)  Meaningful access to, and an equal opportunity to participate fully in, all court proceedings and direct services provided by the Court of Justice; and
 	(b)  Effective communication with those Court of Justice officials, personnel, and programs presiding over, conducting, or involved in all court proceedings and direct services.
(3)  No local rules, practices, procedures, orders, or other policies of any district or circuit may conflict with or controvert these rules; further, to the extent that any such local rules, practices, procedures, orders, or other policies are inconsistent or otherwise conflict with these rules, these rules shall prevail.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 2.  Definitions.
Text
As used throughout these rules, the following definitions will apply:
 	(1)  “AOC” means the Administrative Office of the Courts.
 	(2)  “Appointing/Requesting authority” means the Judge, Chief Judge, Circuit Court Clerk, Supreme Court Clerk, Clerk of the Court of Appeals, AOC Director, or designee, who determines the need for and authorizes or requests language access services for use in court proceedings or during direct services provided by a Court of Justice entity.
 	(3)  “AOC Interpreter Directory” means a directory maintained by the Office of Language Access which lists licensed freelance interpreters and staff interpreters for the deaf and hard of hearing and certified and registered spoken language freelance interpreters and staff interpreters whose qualifications to act as sworn proceedings interpreters or interpreters for deaf or hard of hearing attorneys in court proceedings have been verified by the AOC consistent with the standards set forth in Sections 9 and 10 of these rules.
 	(4)  “Assistive technology” means an item, piece of equipment, or product system, whether acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve functional capabilities of individuals with disabilities. The provision and use of assistive technology is included in language access services as set out in Section 12 of these rules.
 	(5)  “Certified Deaf Interpreter (CDI)” means an interpreter who holds CDI certification through the Registry of Interpreters for the Deaf. Holders of this certification: are deaf or hard of hearing; have demonstrated knowledge and understanding of interpreting, deafness, the Deaf community, and Deaf culture; have specialized training and/or experience in the use of gesture, mime, props, drawings, and other tools to enhance communication; possess native or near-native fluency in American Sign Language; are recommended for a broad range of assignments where an interpreter who is deaf or hard of hearing would be beneficial; and, always work in conjunction with a hearing sign language interpreter.
 	(6)  “Certified spoken language interpreter” means an interpreter who has met all the requirements set forth in the Kentucky AOC Certification Policy for Spoken Language Interpreters and who has no restrictions regarding the type of services that he or she may provide to the Court of Justice.
 	(7)  “Code of Professional Responsibility for Sworn Proceedings Interpreters” means the Code of Professional Responsibility adopted by Order of the Kentucky Supreme Court, containing canons of professional conduct which are binding upon all sworn proceedings interpreters as defined in these rules.
 	(8)  “Consecutive interpretation” means the process by which the interpreter waits until the speaker has finished the original message before rendering it into another language.
 	(9)  “Contact person(s)” means the individual(s) designated in each county by the Chief Circuit Judge or Chief District Judge of the county who is responsible for submitting all requests for language access services to the Office of Language Access. The “contact person(s)” may be a judge's secretary, a court administrator, or any other Court of Justice employee designated by the Chief Circuit Judge or Chief District Judge of the county.
 	(10)  “Court proceeding” means a civil, criminal, domestic relations, juvenile, traffic or other in-court proceeding, whether before a judge, trial commissioner, master commissioner, or domestic relations commissioner; or, a court-ordered proceeding in which court officials or Court of Justice personnel are directly involved. “Court proceeding” shall not be construed to include confidential, privileged, or otherwise private communication between non-Court of Justice entities and individuals with limited English proficiency or who are deaf or hard of hearing or otherwise disabled, even when such communication occurs during a court proceeding.
 	(11)  “Court of Justice” means the Kentucky Court of Justice.
 	(12)  “Court of Justice entity” means any office, operation, or program under the purview of the Judicial Branch.
 	(13)  “Criminal background check” means the KYCourtNet disposition report provided by the AOC.
 	(14)  “Direct services” means out-of-court services provided by a Court of Justice entity which enable the entity to carry out its duties and responsibilities as directed by statute and/or rule of court.
 	(15)  “Freelance interpreter” means an individual who is contracted by the AOC to serve as a sworn proceedings interpreter or an interpreter for a deaf or hard of hearing attorney in court proceedings or during direct services. A freelance interpreter must meet the qualification criteria as required by these rules. Freelance interpreters are independent contractors and are not employees of the Court of Justice or the AOC.
 	(16)  “Interpretation” means the process by which oral or visual communication is rendered from one language into another. The original message is either spoken or signed language, and the rendition is delivered either in another spoken language or in a signed language. The three most common forms of interpretation used in court proceedings or during direct services are sight translation, consecutive interpretation, and simultaneous interpretation.
 	(17)  “Interpreter for the deaf and hard of hearing” means a sworn proceedings interpreter who is licensed pursuant to KRS 309.300 to 309.319 and other applicable Kentucky law and who has met additional requirements set forth in the Kentucky AOC Qualification Policy for Interpreters for the Deaf and Hard of Hearing (Visual Language Interpreters).
 	(18)  “Interpreter for a deaf or hard of hearing attorney” means an interpreter appointed to assist a deaf or hard of hearing attorney in communicating effectively with the court and other Court of Justice entities in court proceedings and during direct services. Interpreters for deaf or hard of hearing attorneys are not officers of the court and may participate in the facilitation of confidential, privileged, or otherwise private communication between deaf or hard of hearing attorneys and their clients. Interpreters for deaf or hard of hearing attorneys must be licensed pursuant to KRS 309.300 to 309.319 and other applicable Kentucky law and must have met additional requirements set forth in the Kentucky AOC Qualification Policy for Interpreters for the Deaf and Hard of Hearing (Visual Language Interpreters).
 	(19)  “Language access services” means interpreting services, translation services, and assistive technology needed to facilitate effective communication between Court of Justice officials or personnel and individuals with limited English proficiency or who are deaf or hard of hearing or otherwise disabled, and to provide such individuals with meaningful access to, and an equal opportunity to participate fully in, the services, activities, and other programs administered by the Court of Justice.
 	(20)  “Limited English Proficiency” means that an individual does not speak English as his or her primary language and has a limited ability to read, speak, write, or understand English. “Limited English Proficiency” and “Limited English Proficient” are sometimes referred to using the acronym “LEP.”
 	(21)  “Linguist” means a language professional who provides bilingual services, such as translation, editing, review, quality assurance, and other similar or related services.
 	(22)  “Non-party” means a person:
 		(a)  Whose presence or participation in a court matter is necessary or appropriate, including but not limited to a parent or guardian of a juvenile and any of his or her family members involved in a juvenile proceeding, or a victim of crime or parent or guardian of a minor victim of crime; or
 		(b)  Who is a family member, friend, or associate of a party or person participating in a court proceeding, who, along with the party or person, is an appropriate individual with whom the court should communicate.
 	(23)  “Office of Language Access” means the AOC Office of Language Access.
 	(24)  “Office of Translation Services” means the AOC Office of Translation Services.
 	(25)  “Officer of the court” means a person who has an obligation to promote justice and effective operation of the judicial system.
 	(26)  “Private linguistic expert” means an interpreter or other language professional hired by a non-Court of Justice entity to facilitate confidential, privileged, or otherwise private communication between a non-Court of Justice individual, agency, or entity and a party with limited English proficiency or who is deaf or hard of hearing or otherwise disabled. The work of the private linguistic expert may also include monitoring the accuracy of the sworn proceedings interpreter. Private linguistic experts are not officers of the court and may participate in the facilitation of confidential, privileged, or otherwise private communication. Other terms commonly used to refer to the private linguistic expert include “table interpreter,” “check interpreter,” “monitor interpreter,” “party interpreter,” “defense interpreter,” and “prosecution interpreter.”
 	(27)  “Provisional spoken language interpreter” means an interpreter who has met certain minimum requirements set forth in the Kentucky AOC Certification Policy for Spoken Language Interpreters and who may be contracted to provide certain limited services to the Court of Justice as directed by the Office of Language Access. Provisional spoken language interpreters are not listed in the AOC Interpreter Directory.
 	(28)  “Qualified interpreter” means an interpreter who has met the licensing, certification, and/or other requirements set out in the Kentucky AOC Certification Policy for Spoken Language Interpreters and the Kentucky AOC Qualification Policy for Interpreters for the Deaf and Hard of Hearing (Visual Language Interpreters).
 	(29)  “Registered spoken language interpreter” means an interpreter who has met certain minimum requirements set forth in the Kentucky AOC Certification Policy for Spoken Language Interpreters and who may provide services to the Court of Justice as directed by the Office of Language Access consistent with Section 6 of these rules.
 	(30)  “Remote interpreting services” means the provision of telephone, videoconference, web-based, or other available remote interpreting equipment as approved by the AOC.
 	(31)  “Reverse Skills Certified Interpreter (RSC)” means an interpreter who holds RSC certification through the Registry of Interpreters for the Deaf. Holders of this certification: have demonstrated the ability to interpret between American Sign Language (ASL) and English-based sign language or transliterate between spoken English and a signed code for English; are deaf or hard of hearing; are recommended for a broad range of interpreting assignments where the use of an interpreter who is deaf or hard of hearing would be beneficial; and, always work in conjunction with a hearing sign language interpreter. This credential was offered from 1972 to 1988.
 	(32)  “Sight translation” means the process by which a document written in one language is read and rendered orally into another language, usually in the moment.
 	(33)  “Simultaneous interpretation” means the process by which the interpreter renders information into another language at the same time that the speaker is actually speaking.
 	(34)  “Staff interpreter” means a sworn proceedings interpreter who is employed by the Court of Justice to provide interpreting services in court proceedings and during direct services. A staff interpreter must meet the qualification criteria required by these rules.
 	(35)  “Sworn proceedings interpreter” means a qualified staff or freelance interpreter who has taken an oath to provide complete, unbiased, and accurate interpretation between English speakers and parties, jurors, witnesses, or non-parties as defined in these rules with limited English proficiency or who are deaf or hard of hearing or otherwise disabled in court proceedings or during direct services. Sworn proceedings interpreters are impartial officers of the court and may not participate in the facilitation of confidential, privileged, or otherwise private communication between non-Court of Justice individuals, agencies, or entities and individuals with limited English proficiency or who are deaf or hard of hearing or otherwise disabled.
 	(36)  “Translation” means the process by which written text is rendered from one language into another. Both the original document and its translation are in a written or visual format.
 	(37)  “Translator” means a credentialed or otherwise qualified language professional who is employed or contracted by the AOC to perform translation as defined in these rules.
 	(38)  “Uniform Payment Rate” means the Office of Language Access Uniform Payment Rate for Freelance Interpreters, the document outlining terms of payment, including rates of compensation for services rendered by freelance interpreters to the Court of Justice. These terms will be established by the AOC Director.
 	(39)  “Vital documents” means court documents that are required to be identified and translated into commonly encountered languages by the Court of Justice pursuant to the United States Department of Justice Guidance.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 3.  Oath.
Text
(1)  Before accepting any assignment as a sworn proceedings interpreter in a court proceeding or during a direct service, an individual must have read the Code of Professional Responsibility for Sworn Proceedings Interpreters and KRE 604, and taken the oath as set forth in subsection (2) of this section. A copy of the oath must be signed by all sworn proceedings interpreters and kept on file at the Office of Language Access.
(2)  The following oath must be administered to all sworn proceedings interpreters in accordance with the provisions of this section: Do you solemnly swear or affirm that you have the knowledge, skills, experience, and/or education to interpret this proceeding, and that you will interpret accurately, completely and impartially, using your best skill and judgment in accordance with the standards prescribed by law, any Code of Ethics under which you have been certified, and the Code of Professional Responsibility for Sworn Proceedings Interpreters, and that you will make a true translation pursuant to KRE 604 to the best of your abilities?
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Annotations

Research References.
Caldwell's Kentucky Form Book, Prac. & Proc. Forms, 5th Ed., Oath of Interpreter, Form 20.02.
Section 4.  Individuals Eligible for Language Access Services.
Text
(1)  Party, Juror, Witness, or Non-Party. Pursuant to KRS 30A.410 to 30A.435 and other applicable state and federal law and regulations, the Court of Justice will provide language access services, pursuant to the procedure set out in Section 6 of these rules, to a party, juror, witness, or non-party (as defined in these rules) in a court proceeding and to an individual receiving direct services who:
 	(a)  Is deaf or hard of hearing, and
 		(i)  Uses sign language such as pidgin, signed English, American Sign Language, or gestures; or
 		(ii)  Is oral/aural and uses interpreters and assistive technology as his or her primary mode of communication;
 	(b)  Has limited English proficiency as defined in these rules; or
 	(c)  Has, in the opinion of the court or other appointing/requesting authority, another type of disability which will prevent said person from properly understanding the nature of the proceedings or will substantially prejudice his or her rights, and for whom the provision of language access services will effectively assist in facilitating communication.
(2)  Deaf or Hard of Hearing Attorney. Pursuant to KRS 30A.410 to 30A.435 and other applicable state and federal law and regulations, the Court of Justice will provide language access services, pursuant to the procedure set out in Section 6 of these rules, to an attorney who is deaf or hard of hearing as described above in subsection (1)(a) of this section and who is participating in a court proceeding or direct service.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 5.  Determination of Eligibility.
Text
(1)  Individuals with Limited English Proficiency
 	(a)  Upon request by an individual identified in Section 4(1)(b) of these rules, the Court of Justice will provide language access services pursuant to the procedure set out in Section 6 of these rules.
 	(b)  When an individual does not request language access services but appears to have limited English proficiency, the court will conduct a brief voir dire in order to evaluate the extent to which the individual reads, speaks, writes, and/or understands English and determine whether or not language access services are needed.
 	(c)  Pursuant to KRS 30A.400(3) and (4), if the eligibility of the individual to receive language access services is challenged, the judge may, for good cause shown, hold a hearing to determine the bona fide need for language access services. If it is determined that the individual is not eligible for language access services, then no portion of these rules will apply.
(2)  Individuals Who are Deaf or Hard of Hearing or Otherwise Disabled
 	(a)  Upon request by an individual identified above in Section 4(1)(a) or (c) of these rules, or by an attorney who is deaf or hard of hearing pursuant to Section 4(2) of these rules, the Court of Justice will provide language access services pursuant to the procedure set out in Section 6 of these rules. This process will also apply, where indicated, to requests to use assistive technology in lieu of or in addition to the services of an interpreter, pursuant to Section 12(3) of these rules.
 	(b)  When an individual does not request language access services but appears to be deaf or hard of hearing or otherwise disabled, the court will conduct a brief voir dire in order to evaluate the individual’s needs and determine whether or not language access services are needed.
 	(c)  The judge may require that the individual submit supporting documentation, such as written documentation from a licensed health care provider, establishing that the individual is eligible under applicable state and federal law to receive the requested language access services. Any medical documentation submitted must be sealed by order of the court and filed in the record.
 	(d)  If it is determined that the individual is eligible to receive language access services, the judge or his or her designee may interact with the individual to evaluate the individual’s needs and assess whether the requested language access services can be reasonably provided. The judge must give “primary consideration” to the specific request made.
 		(i)  “Primary consideration” means that the court will honor the individual’s preferred type of language access services unless another means exists of ensuring effective communication, or unless doing so would result in a fundamental alteration in the nature of the proceeding or in undue financial or administrative burden, or unless the request is for a personal device such as a hearing aid.
 		(ii)  The type of language access services necessary to ensure effective communication will vary in accordance with the method of communication used by the individual; the nature, length, and complexity of the communication involved; and the context in which the communication is taking place.
 	(e)  If the appropriate language access service cannot reasonably be provided, the Office of Language Access will work with the judge or his or her designee(s) to identify another appropriate language access service that will, to the maximum extent reasonably possible, ensure effective communication.
 	(f)  Pursuant to KRS 30A.400(3) and (4), if the eligibility of the individual to receive language access services is challenged, the judge may, for good cause shown, hold a hearing to determine the bona fide need for language access services. If it is determined that the individual is not eligible for language access services, then no portion of these rules will apply.
 	(g)  Once a deaf or hard of hearing attorney has been determined to be eligible to receive language access services, he or she will not be required to re-establish his or her eligibility in future court proceedings before the same presiding judge.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 6.  Procedure for Requesting and Obtaining Language Access Services for Court Proceedings and Direct Services.
Text
(1)  To request and obtain language access services for court proceedings and direct services, the appointing/requesting authority or his or her designee shall follow the appropriate protocol, which can be found by accessing the Office of Language Access’s webpage at: http://courts.ky.gov/courtprograms/CIS/Pages/default.aspx. The following procedure applies to requesting and obtaining language access services for court proceedings and direct services:
 	(a)  The appointing/requesting authority or his or her designee(s) shall submit all requests for language access services to the Office of Language Access.
 	(b)  The Office of Language Access has the responsibility of arranging for and providing language access services. The appointing/requesting authority or his or her designee(s) shall not assign interpreters directly or otherwise make arrangements for the provision of language access services.
 	(c)  The AOC shall not issue payment for language access services which were not arranged directly by the Office of Language Access or were not provided by an interpreter contracted by the AOC at the time of service.
 	(d)  When feasible, all language access requests must be submitted to the Office of Language Access at least two weeks in advance in order to ensure adequate time for arrangements to be made. Language access services vary based on availability and cannot be fully controlled by the Court of Justice. In the event the appropriate language access service is not available, the Office of Language Access will work with the appointing/requesting authority or his or her designee(s) to identify another appropriate language access service that will, to the maximum extent reasonably possible, ensure effective communication. The court shall grant a continuance as may be appropriate or necessary.
 	(e)  Absent a showing of extraordinary circumstances, no person who is a family member or friend of the person needing language access services will be authorized to provide said services.
(2)  Court Proceedings. At least one contact person must be designated in each county to be responsible for submitting all requests for language access services to the Office of Language Access. The contact person(s) may be a judge's secretary, a court administrator, or any other Court of Justice employee designated by the Chief Circuit Judge or Chief District Judge of the county. Each county is responsible for providing the Office of Language Access with a complete list of all designated contact persons and for informing the Office of Language Access of any changes to said list.
(3)  Requesting Language Access Services for a Deaf or Hard of Hearing Attorney. In addition to the procedure outlined above in subsection (1) of this section, eligible deaf or hard of hearing attorneys may request language access services directly by submitting an appropriate request to the Office of Language Access. Details regarding the appropriate protocol for requesting language access services for attorneys who are deaf or hard of hearing for use in court proceedings or during direct services can be found by accessing the Office of Language Access’s webpage at: http://courts.ky.gov/courtprograms/CIS/Pages/default.aspx.
(4)  Interpreter Wait Time and Fiscal Efficiency. All cases requiring interpreters should be called at the beginning of the court docket or at another appropriate time during the docket when they can be called as a group in an effort to reduce language access costs and ensure interpreters do not become unduly fatigued. Interpreters should not wait more than thirty minutes to interpret.
(5)  Creation of a Local Language Access Protocol. In an effort to promote judicial economy and enhance the judicial process for requesting and obtaining language access services, each county or judicial district or circuit shall generate, in partnership with the Office of Language Access, a local or regional language access protocol on a template prescribed by the AOC.
 	(a)  Said language access protocol may include such considerations as designation of the local contact person(s), development of a location-specific protocol for the efficient use of language access resources, and the creation of a special “interpreter docket” in which all cases requiring the services of an interpreter are heard on a recurring basis on a given date and time.
 	(b)  The language access protocol shall include instructions for use by self-represented parties to notify the local appointing/requesting authority of their specific language access needs.
(6)  Priority Given to Certified Interpreters. Upon assigning interpreters, the Office of Language Access shall give priority to the most certified/credentialed interpreter reasonably available based upon the specific location and nature of each request for language access services. All efforts will be made to schedule a certified staff interpreter for court proceedings and direct services. If a certified staff interpreter is not available, then a certified freelance interpreter may be scheduled. If no certified freelance interpreter is available, then a registered freelance interpreter may be scheduled. If no registered freelance interpreter is available, then a provisional freelance interpreter may be scheduled.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 7.  Responsibility for Payment for Language Access Services.
Text
(1)  Pursuant to KRS 30A.415, the AOC will be responsible for payment, including ordinary and reasonable expenses as authorized by the Uniform Payment Rate, for language access services provided by sworn proceedings interpreters and interpreters for deaf or hard of hearing attorneys in court proceedings and during direct services. The AOC will establish payment rates and procedures, including procedures for reimbursement of ordinary and reasonable expenses, in the Uniform Payment Rate.
 	(a)  Ordinary and reasonable expenses do not include facilitation by sworn proceedings interpreters of confidential, privileged, or otherwise private communication between non-Court of Justice entities (e.g., attorneys) and individuals with limited English proficiency or who are deaf or hard of hearing or otherwise disabled, even when such communication occurs in a court proceeding or during the provision of a direct service.
 	(b)  With the exception of the use of an interpreter for a deaf or hard of hearing attorney as defined in these rules, all confidential, privileged, or otherwise private communication between non-Court of Justice entities and individuals with limited English proficiency or who are deaf or hard of hearing should take place through the use of a private linguistic expert as defined in these rules.
(2)  If a sworn proceedings interpreter or interpreter for a deaf or hard of hearing attorney provides services beyond the scope of his or her role, even though that service relates to a pending court case, the person or agency requiring the services of the interpreter will be responsible for payment.
(3)  The AOC will not pay for interpreting services provided to or for a non-Court of Justice entity, even when a party is ordered by the Court, or referred by a Court of Justice entity, to obtain services or assistance from the non-Court of Justice entity.
(4)  The AOC may seek reimbursement from the “employer,” as that term is defined in Title I of the Americans With Disabilities Act, 42 U.S.C. § 12111 et seq., of a deaf or hard of hearing attorney for whom the court has appointed an interpreter pursuant to Sections 4(2) and 6(3) for the costs of providing interpreting services.
(5)  Cancellation by a Party or his or her Attorney.
 	(a)  A party or his or her attorney shall notify the designated contact person in the county as soon as it becomes apparent that language access services are no longer needed for the party or a witness to be called by the party. The name and contact information for the designated contact person in each county can be found by accessing the Office of Language Access’s webpage at: http://courts.ky.gov/courtprograms/CIS/Pages/default.aspx.
 	(b)  The failure to timely notify the contact person that language access services are no longer needed for a court proceeding or direct service may be grounds for the court to require the party or his or her attorney to reimburse all or part of the actual expenses incurred by the AOC for securing unused or cancelled language access services.
 	(c)  Circumstances under which the court may order reimbursement include, but are not limited to:
 		(i)  The matter was settled before language access services were needed and the party requesting the services, or his or her attorney, had reasonable advance notice of settlement but failed to timely notify the court; or
 		(ii)  The party requesting language access services, or his or her attorney, failed to appear for the court proceeding or direct service and had no reasonable grounds for the failure to appear.
 	(d)  Matters involving self-represented parties will be considered on a case by case basis taking into account the facts and circumstances of each case, including whether the party has the ability to pay.
 	(e)  If the court orders reimbursement, payment should be made by the responsible party to the Circuit Court Clerk. The Circuit Court Clerk will remit payment to the Office of Language Access in the amount of the reimbursement with a copy of the court order. The Circuit Court Clerk’s check should be made payable to the Kentucky State Treasurer.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 8.  Team Interpreting Requirements.
Text
(1)  A team of two interpreters is required and shall be authorized for trials and grand jury proceedings and when interpreting services are needed for jurors. Otherwise, when interpretation for two or more hours is required without breaks, a team of two interpreters should be appointed. Additional interpreters may be required if more than one person requires services at the same time.
(2)  Team members should rotate every thirty minutes to enhance accuracy and prevent fatigue.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 9.  Qualifications of Interpreters for the Deaf and Hard of Hearing.
Text
(1)  Pursuant to KRS 30A.405, any person providing language access services as a sworn proceedings interpreter for the deaf and hard of hearing or as an interpreter for a deaf or hard of hearing attorney must be qualified in accordance with these rules to interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary.
(2)  Before contracting with a freelance interpreter or hiring a staff interpreter, the Office of Language Access will verify that each interpreter for the deaf and hard of hearing is qualified. To be considered qualified, each interpreter for the deaf and hard of hearing must meet all of the following requirements, which are further set forth in the Kentucky AOC Qualification Policy for Interpreters for the Deaf and Hard of Hearing (Visual Language Interpreters):
 	(a)  Be licensed in accordance with KRS 309.300 to 309.319 and 201 KAR 39:030 and possess all certifications required therein;
 	(b)  Attend the AOC orientation workshop; and
 	(c)  Obtain the hours of court observation or work as required by the AOC.
(3)  The AOC may issue contracts to qualified freelance interpreters for the deaf and hard of hearing for a one-year term. Contracts may be renewed by the AOC annually. Contracts will only be issued to qualified freelance interpreters who:
 	(a)  Have no felony conviction nor a conviction of any misdemeanor involving moral turpitude, dishonesty, false statements, or fraud; and
 	(b)  Read the Code of Professional Responsibility for Sworn Proceedings Interpreters and KRE 604, and take the oath in accordance with Section 3 of these rules.
(4)  The Office of Language Access will verify the qualifications of interpreters for the deaf and hard of hearing annually. For freelance interpreters, the annual verification must be completed prior to renewal of the contract for language access services. In order to maintain his or her qualified status, each interpreter for the deaf and hard of hearing must meet all of the following requirements, which are further set forth in the Kentucky AOC Qualification Policy for Interpreters for the Deaf and Hard of Hearing (Visual Language Interpreters):
 	(a)  Provide documentation to the Office of Language Access of a current, valid license in accordance with the requirements of KRS 309.300 to 309.319 and 201 KAR 39:030;
 	(b)  Comply with the continuing education requirements established by the AOC; and
 	(c)  Obtain the hours of court observation or work as required by the AOC.
(5)  Proof of licensure and compliance with the continuing education requirements and the required court observation hours must be submitted to the Office of Language Access annually on or before December 1.
(6)  Contract renewals will only be issued to qualified freelance interpreters who:
 	(a)  Comply with the Code of Professional Responsibility for Sworn Proceedings Interpreters;
 	(b)  Comply with the rates and procedures set forth in the Uniform Payment Rate;
 	(c)  Maintain a satisfactory record of appearing as scheduled; and
 	(d)  Update their personal information on file with the Office of Language Access and remit a completed W-9 to the Office of Language Access annually on or before December 1.
(7)  Forms to demonstrate current licensure, compliance with continuing education requirements and court observation hours, as well as to update personal information, may be obtained through the office of Language Access.
(8)  Failure by a freelance interpreter to comply with the requirements listed in subsection (4) or subsection (6) of this section, including those relevant to state licensing law, may result in expiration or termination of the freelance interpreter’s contract.
(9)  The AOC will conduct annually a criminal background check on all interpreters contracted or hired by the AOC.
 	(a)  Duty to notify:
 		(i)  A freelance interpreter charged with a criminal offense must notify the Office of Language Access within 24 hours of being charged.
 		(ii)  A freelance interpreter convicted of a criminal offense must notify the Office of Language Access within 24 hours of being convicted.
 		(iii)  For purposes of this subsection, “criminal offense” means conduct for which a term of incarceration or a fine is provided by law.
 	(b)  Any felony conviction or misdemeanor conviction involving moral turpitude, dishonesty, false statements, or fraud may result in expiration or termination of a freelance interpreter’s contract.
(10)  Interpreters for the deaf and hard of hearing who meet the qualifications set forth in subsection (2) of this section will be listed in the AOC Interpreter Directory subject to annual verification of the qualification requirements set forth in subsection (4) of this section. Failure to comply with the requirements listed in subsection (4) of this section may result in temporary or permanent removal from the AOC Interpreter Directory.
(11)  If the person who is deaf or hard of hearing also has minimal language competency, a secondary disability, and/or extensive use of his or her own gestural system such that a qualified interpreter is unfamiliar with the uniqueness of the communication, the court will appoint a certified relay interpreter, e.g., a Certified Deaf Interpreter (CDI) or a Reverse Skills Certified Interpreter (RSC), to assist the qualified interpreter in providing interpretation.
(12)  When the interpreter and the person receiving language access services appear to have difficulties communicating with one another, the appointing/requesting authority should make reasonable efforts on the record to determine that there is sufficient communication between the interpreter and the person receiving interpreting services.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 10.  Qualifications of Spoken Language Interpreters.
Text
(1)  Pursuant to KRS 30A.405, any person providing language access services as a spoken language sworn proceedings interpreter must be qualified in accordance with these rules to interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary.
(2)  The Office of Language Access has the authority to establish policies and procedures for time limits and scoring standards for the qualification process for spoken language interpreters.
(3)  Before contracting with a freelance interpreter or hiring a staff interpreter, the Office of Language Access will verify that each spoken language interpreter is qualified. The Office of Language Access will designate each spoken language interpreter as certified, registered, or provisional consistent with his or her demonstrated qualifications. In order to be designated as a certified or registered spoken language interpreter for the Court of Justice, each spoken language interpreter must meet all of the following requirements, which are further set forth in the Kentucky AOC Certification Policy for Spoken Language Interpreters:
 	(a)  Pass the requisite examinations administered by the AOC (the interpreter will be designated as either certified or registered based upon the interpreter’s test scores);
 	(b)  Attend the AOC orientation workshop; and
 	(c)  Obtain the hours of court observation or work as required by the AOC.
(4)  The AOC may issue contracts to qualified freelance spoken language interpreters for a one-year term. Contracts may be renewed by the AOC annually. Contracts will only be issued to qualified freelance interpreters who:
 	(a)  Have no felony conviction nor a conviction of any misdemeanor involving moral turpitude, dishonesty, false statements, or fraud; and
 	(b)  Read the Code of Professional Responsibility for Sworn Proceedings Interpreters and KRE 604, and take the oath in accordance with Section 3 of these rules.
(5)  The Office of Language Access will verify the qualifications of spoken language interpreters annually. For freelance interpreters, the annual verification must be completed prior to renewal of the contract for language access services. In order to maintain his or her designated status as a certified or registered spoken language interpreter, each spoken language interpreter must:
 	(a)  Comply with the continuing education requirements established by the AOC; and
 	(b)  Obtain the hours of court observation or work as required by the AOC.
(6)  Proof of compliance with the continuing education units and the required court observation hours must be submitted to the Office of Language Access annually on or before December 1.
(7)  Contract renewals will only be issued to qualified freelance interpreters who:
 	(a)  Comply with the Code of Professional Responsibility for Sworn Proceedings Interpreters;
 	(b)  Comply with the rates and procedures set forth in the Uniform Payment Rate;
 	(c)  Maintain a satisfactory record of appearing as scheduled; and
 	(d)  Update their personal information on file with the Office of Language Access and remit a completed W-9 to the Office of Language Access annually on or before December 1.
(8)  Forms to demonstrate compliance with continuing education requirements and court observation hours, as well as to update personal information, may be obtained through the Office of Language Access.
(9)  Failure by a freelance interpreter to comply with the requirements listed in subsection (5) or subsection (7) of this section may result in expiration or termination of the freelance interpreter’s contract.
(10)  The AOC will conduct annually a criminal background check on all interpreters contracted or hired by the AOC.
 	(a)  Duty to notify:
 		(i)  A freelance interpreter charged with a criminal offense must notify the Office of Language Access within 24 hours of being charged.
 		(ii)  A freelance interpreter convicted of a criminal offense must notify the Office of Language Access within 24 hours of being convicted.
 		(iii)  For purposes of this subsection, “criminal offense” means conduct for which a term of incarceration or a fine is provided by law.
 	(b)  Any felony conviction or misdemeanor conviction involving moral turpitude, dishonesty, false statements, or fraud may result in expiration or termination of a freelance interpreter’s contract.
(11)  Spoken language interpreters who meet the qualifications set forth in subsection (3) of this section will be listed in the AOC Interpreter Directory subject to annual verification of the qualification requirements set forth in subsection (5) of this section. Failure to comply with the requirements listed in subsection (5) of this section may result in temporary or permanent removal from the AOC Interpreter Directory.
(12)  When the interpreter and the person receiving interpreting services appear to have difficulties communicating with one another, the appointing/requesting authority should make reasonable efforts on the record to determine that there is sufficient communication between the interpreter and the person receiving interpreting services.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 11.  AOC Interpreter Directory.
Text
(1)  The Office of Language Access will maintain a directory of qualified interpreters who have satisfied the requirements set out in Sections 9(2) and 10(3) of these rules, including the requirements for maintaining certification/qualification status.
(2)  The Office of Language Access may publish the AOC Interpreter Directory as a resource for executive branch agencies or others seeking language access services.
(3)  To remain listed in the AOC Interpreter Directory, a qualified interpreter must meet the requirements set out in Sections 9(4) and 10(5) of these rules.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 12.  Use of Electronic Equipment, Remote Interpreting Services, and Assistive Technology.
Text
(1)  Pursuant to KRS 30A.435, in the performance of his or her duties for the Court of Justice, the interpreter may utilize electronic recording, foreign language translation, remote videoconference equipment, web-based remote interpreting service equipment, and any other appropriate equipment.
(2)  Although remote interpreting services may be used for all court proceedings when necessary, the Office of Language Access will strive to limit their use to brief non-evidentiary proceedings, such as pretrial interviews, initial appearances, arraignments, and direct services provided by a Court of Justice entity when necessary.
(3)  A person who is deaf, hard of hearing, or otherwise disabled may elect to use assistive technology in lieu of or in addition to the services of an interpreter. Any request to use assistive technology in a court proceeding must be made in accordance with Section 5(2) of these rules.
(4)  Remote interpreting services may be obtained for persons with Limited English Proficiency when there is a time-sensitive matter that requires interpretation and no other resources are available.
(5)  Remote interpretation may also be appropriate for non-immediate matters that are scheduled in advance, when the interpretation of these matters cannot be handled in-person by staff or freelance interpreters in a fiscally responsible or timely manner, and the quality of interpretation is not in question.
(6)  If the equipment sought to be used is of the type approved by the AOC, or a judicial official, no further approval is required.
(7)  If the equipment is of a type for which no approval has been issued by the AOC, the use of the equipment must be approved in writing and in advance by the Director of the AOC or his or her designee or by the judge making the appointment.
(8)  If the equipment is of a type which has been disapproved by the AOC, it will not be used.
(9)  All equipment utilized must be in proper mechanical and working order and must be fit for its intended use.
 	(a)  The appointing/requesting authority must ensure the non-English speaking party hears all statements made by the participants if utilizing remote interpreting equipment. If telephone equipment is unavailable for simultaneous interpreting, the appointing/requesting authority must allow consecutive interpretation of each sentence.
 	(b)  When remote interpreting equipment is utilized to translate a written document, the document must be read aloud to allow full oral translation of the material by the remote interpreter.
 	(c)  The appointing/requesting authority must ensure that the remote interpreting equipment used for the person who is deaf, hard of hearing, or otherwise disabled is in proper mechanical and working order, and fit for its intended use.
 	(d)  The AOC must provide the Court of Justice with instructions necessary for obtaining and using remote interpreting equipment and services. Only remote interpreting services contracted by the AOC will be used.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 13.  Removal of Interpreter from Case.
Text
(1)  Pursuant to KRS 30A.410(2), upon request of the person for whom the interpreter is providing services or on the court's own motion, an interpreter may be removed for inability to communicate with the person, or if for reasonable cause another interpreter is desired by the person for whom the interpreter is providing services, or because the services of an interpreter are not desired by the person.
(2)  Removal for Good Cause. Additionally, a judge may remove an interpreter from his or her interpreting duties for good cause, which may include, but is not limited to:
 	(a)  Inability to interpret adequately, including where the interpreter or person for whom the interpreter is providing services reports such inability;
 	(b)  Knowingly and willfully making false interpretation while serving in an official capacity;
 	(c)  Knowingly and willfully disclosing confidential or privileged information obtained while serving in an official capacity;
 	(d)  Failing to follow other standards prescribed by law and the Code of Professional Responsibility for Sworn Proceedings Interpreters; and
 	(e)  Failing to appear as scheduled without good cause.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 14.  Staff Interpreters.
Text
(1)  The Office of Language Access may employ qualified interpreters to serve as staff interpreters for the Court of Justice.
(2)  Staff interpreters will receive salaries and benefits according to AP Part III, Personnel Policies for the Kentucky Court of Justice, and travel will be compensated according to AP Part VII, Reimbursement for Official Travel.
(3)  The Personnel Policies for the Court of Justice will apply to all staff interpreters. Staff interpreters may be disciplined for misconduct which may include, but is not limited to, the following:
 	(a)  Knowingly and willfully making false interpretation while serving in an official capacity;
 	(b)  Knowingly and willfully disclosing confidential or privileged information obtained while serving in an official capacity;
 	(c)  Failing to follow other standards prescribed by law and the Code of Professional Responsibility for Sworn Proceedings Interpreters;
 	(d)  Failing to accept and adhere to the Kentucky AOC Certification Policy for Spoken Language Interpreters or the Kentucky AOC Qualification Policy for Interpreters for the Deaf and Hard of Hearing (Visual Language Interpreters);
 	(e)  Failing to appear as scheduled without good cause; and
 	(f)  Requesting payment for services to the Court of Justice from the person for whom the interpreter is appointed.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 15.  Contracts for Language Access Services.
Text
(1)  The AOC may, but is not required to, contract with any certified interpreter for the deaf and hard of hearing or certified or registered spoken language interpreter listed on the AOC Interpreter Directory to provide language access services for the Court of Justice.
(2)  The AOC may contract with any provisional spoken language interpreter meeting the qualifications set forth in the Kentucky AOC Certification Policy for Spoken Language Interpreters as may be necessary in accordance with Section 6(6) of these rules.
(3)  Terms of payment, including rates of compensation for freelance interpreters' services and invoicing procedures, will be established by the Director of the AOC as a statewide Uniform Payment Rate and will be incorporated in the contracts.
(4)  The AOC will not schedule the services of a freelance interpreter or issue payment to a freelance interpreter unless he or she has been contracted by the AOC to provide language access services for the Court of Justice.
(5)  Freelance interpreters are not employees of the Court of Justice or the AOC, and are not guaranteed a specific number of assignments or a specific amount of income.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 16.  Translation of Court of Justice Documents.
Text
(1)  The Office of Language Access shall create and maintain an Office of Translation Services for the purpose of assisting Court of Justice officials, personnel, and programs to effectively communicate in writing with individuals with limited English proficiency.
(2)  The responsibilities of the Office of Translation Services are:
 	(a)  Identify, prioritize, and translate Court of Justice vital documents from English into the foreign languages most commonly encountered in Kentucky courts, as determined by the Director of the AOC and the Manager of the Office of Language Access;
 	(b)  Receive and process requests from appointing/requesting authorities for the translation of vital documents, including paper or electronic written material directed toward individuals with limited English proficiency with whom the Court of Justice must communicate in writing in order to ensure meaningful access to, and an equal opportunity to participate fully in, court proceedings and direct services;
 	(c)  Establish processes for translation, editing, translation review, quality assurance, and related tasks, and maintain a version history of translated documents to enable timely revision of translations as Court of Justice vital documents are updated;
 	(d)  Establish minimum qualifications and credentials for translators and other linguists employed or contracted by the AOC to translate, edit, review, perform quality assurance, and carry out other tasks as related to Court of Justice vital documents;
 	(e)  Employ or contract with qualified translators and other linguists to provide translation services; and
 	(f)  Develop, maintain, and ensure the implementation of official Court of Justice multilingual glossaries.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 17.  Procedure for Requesting Translation of a Court of Justice Document or Publication.
Text
(1)  To request and obtain translation of a Court of Justice document or publication, the appointing/requesting authority or his or her designee shall follow the appropriate protocol, which can be found at: http://courts.ky.gov/courtprograms/CIS/Pages/default.aspx. The following procedure applies to requesting translation services.
(2)  The appointing/requesting authority or his or her designee shall submit all requests for translation services to the Office of Translation Services.
(3)  Upon receipt of a request for translation services, the Office of Translation Services will take the following actions:
 	(a)  The Office of Translation Services will consult with the Manager of the Office of Language Access and/or appropriate designee of the AOC Office of Legal Services to determine whether the document submitted for translation is a vital document.
 	(b)  If the document submitted for translation is determined to be a vital document, the Office of Translation Services will consult with the AOC Forms Administrator and/or appropriate designee of the AOC Office of Legal Services to determine whether or not a translation of the submitted document already exists in the requested foreign language.
 	(c)  If the document submitted for translation is determined to be a vital document and no translation currently exists in the requested foreign language, the Office of Translation Services will proceed to coordinate the translation of the document while keeping the appointing/requesting authority apprised of the progress of the translation.
 	(d)  If it is determined that the document submitted for translation is not a vital document or that a translation of the submitted document or substantially similar document already exists, the Office of Translation Services will deny the request, inform the appointing/requesting authority of the reason(s) for denial, and, when applicable, provide the existing translation of the submitted document or substantially similar document to the appointing/requesting authority.
(4)  When feasible, all requests for translation services must be submitted to the Office of Translation Services at least two weeks in advance in order to ensure adequate time for arrangements to be made. The number and availability of qualified translators varies and cannot be fully controlled by the Court of Justice. In the event a qualified translator is not available, the Office of Translation Services will work with the original appointing/requesting authority to identify alternative language access services. If applicable, the court will grant a continuance as may be appropriate or necessary.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 18.  Foreign Language Documents and Audio/Visual Materials Used in or for Court Proceedings.
Text
(1)  The Office of Language Access and the Office of Translation Services shall not be responsible for translating or sight translating foreign language documents and audio/visual materials used, submitted, or tendered in or for a court proceeding by a party, attorney, or witness regardless of whether admitted into evidence or not.
 	(a)  Sworn proceedings interpreters shall not under any circumstance sight translate foreign language documents, simultaneously interpret foreign language audio/visual materials, or prepare written transcription or translation of foreign language audio/visual materials used, submitted, or tendered in or for court proceedings by a party, attorney, or witness regardless of whether admitted into evidence or not.
 	(b)  Sworn proceedings interpreters shall not be called upon to evaluate the accuracy of translations or transcriptions of foreign language documents or audio/visual materials used, submitted, or tendered in or for court proceedings by a party, attorney, or witness regardless of whether admitted into evidence or not.
(2)  Parties, attorneys, and witnesses are responsible for ensuring that documents and audio/visual materials are in a form and format acceptable to and admissible by the court and, therefore, must provide English translations of foreign language documents and audio/visual materials.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
Section 19.  AOC Authority to Implement the Office of Language Access.
Text
The AOC has the authority to establish additional internal policies or procedures relating to the administration of the Office of Language Access as authorized and established by the AOC Director. The AOC has the authority to implement these Administrative Procedures.
History
(Adopted Nov. 6, 2017, eff. Jan. 1, 2018.)
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Text
Pursuant to Section 110(5)(b) and 116 of the Constitution of Kentucky, Part X of the Administrative Procedures of the Court of Justice, Capital Construction Program, Section I, Construction Program Development, which was authorized by Supreme Court Order 2012-4, is hereby amended. Sections II and III of AP Part X, which were authorized by Supreme Court Order 2007-03, remain in effect until further order.
CHAPTER 1.
GENERAL.
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1-4.  Projects. 
1-5.  Explanation of Abbreviations and Terms. 
1-1.  Purpose.
Text
KRS § 26A:160 requires the Chief Justice to establish rules of procedure on matters relating to the design, financing, and construction of court facilities. In furtherance of KRS § 26A.160, the Kentucky Court of Justice Administrative Procedures of the Court of Justice (AP) Part X, Section I sets forth rules of procedure for the Kentucky Court of Justice Capital Construction Program; guidelines for construction program documents for judicial center projects authorized by the Kentucky General Assembly; and guidelines for uniform contracts required to be used by local units of government.
1-2.  Chief Justice.
Text
The Chief Justice retains complete authority for approval or disapproval of Projects, project designs, project components, and/or procedures. This includes the authority to terminate, assign, appoint or reassign Project Development Board Members; to reject or amend any decision made by a Project Development Board and direct that the matter be disposed of in the best interest of the Kentucky Court of Justice; or, to terminate a Project Development Board and direct and complete projects in the best interest of the Kentucky Court of Justice.
The Chief Justice may implement changes and amendments to AP Part X to ensure that the best interests of the Kentucky Court of Justice are served. Such changes may affect statewide, regional, or individual Projects and may be either temporary or permanent. The Chief Justice may make temporary changes through a written document signed by the Chief Justice. The Chief Justice will make permanent amendments to AP Part X by Court Order.
1-3.  Applicability.
Text
AP Part X, Capital Construction Program has the force and effect of law in the Commonwealth of Kentucky and applies to the development of all projects within the Kentucky Court of Justice Capital Construction Program. All judicial center projects authorized by the Kentucky General Assembly in furtherance of KRS § 26A.160 are projects within the Kentucky Court of Justice Capital Construction Program.
1-4.  Projects.
Text
All Projects within the Kentucky Court of Justice Capital Construction Program are intended to be 100% occupied by the Kentucky Court of Justice unless otherwise approved by the AOC Director, and evidenced by the execution of a Memorandum of Understanding with the co-occupant(s) detailing the rights, responsibilities, and obligations of the parties.
1-5.  Explanation of Abbreviations and Terms.
Text
Abbreviations and special terms used in AP Part X are identified and defined below:
 A-E means the Architect-Engineer, who may also be identified as the “Design Professional”.
 AOC means the Administrative Office of the Courts. AOC Facilities Coordinator means the AOC Department of Court Facilities employee assigned to provide guidance and oversight to a Project.
AOC Facilities Coordinator  means the AOC Department of Court Facilities employee assigned to provide guidance and oversight to a Project.
AP Part X, Section I means the Rules of Administrative Procedure of the Court of Justice, Part X, Section I, Capital Construction Program.
AP Part X, Section II means the Rules of Administrative Procedure of the Court of Justice, Part X, Section II, Court Facilities Criteria.
AP Part X, Section III means the Rules of Administrative Procedure of the Court of Justice, Part X, Section III, Court Facilities Design and Construction.
Best Value means a procurement in which the decision is based on the primary objective of meeting the specific business requirements and best interests of the Project. These decisions are based on objective and quantifiable criteria that include price and the reciprocal preference for a resident bidder as described in KRS § 45A.494 that have been communicated to the offerors as set forth in the invitation for bids.
CFSC means the Court Facilities Standards Committee.
CM means Construction Manager at-Risk.
Consultant means an individual or firm retained by the Owner or the A-E having specialized training or knowledge relating to an aspect of the Project.
Construction Management at-Risk means a project delivery method in which the Project Development Board awards a single contract to an offeror that assumes the risk for construction at a contracted guaranteed maximum price as a constructor and that provides consultation and collaboration regarding the construction during and after the design of a Project.
Construction Services Provider means the General Contractor that contracts with the Owner to construct the Project.
Constructor means the General Contractor or Construction Manager that contracts with the Owner to construct the Project.
CPTS means the Capital Projects Tracking System.
DCF means the AOC Department of Court Facilities.
Design-Bid-Build means a project delivery method in which the Project Development Board sequentially awards separate contracts, the first for A-E services to design the project and the second to a General Contractor for construction of the Project according to the design.
Ex Parte Contact means any communication concerning a matter related to a KCOJ Capital Construction Project that occurs between a general contractor or a professional services provider or their agent and any member of the Project Development Board outside of a public meeting of the Project Development Board before the selection of a general contractor or such a professional services provider. Project delivery methodologies are matters related to a KCOJ Capital Construction Project and communications concerning project delivery methodologies must be reported pursuant to Section 5-1(H) and (I), below.
GC means the General Contractor.
GMP means the Guaranteed Maximum Price as set forth in the contract between the Owner and the Construction Manager.
KCOJ means the Kentucky Court of Justice.
MOU means Memorandum of Understanding.
Owner means the Local Unit of Government that has entered into an MOU with the AOC pursuant to KRS § 26A.160(3) (e.g., County Fiscal Court, City, etc.) and also refers to the Public Properties Corporation in which title to the Project vests from the time that bonds or bond anticipation notes are issued until such debt is discharged.
PDB means Project Development Board. 
PPC means a Public Properties Corporation established pursuant to KRS Chapter 58.
Professional Services Provider means an architectural/engineering firm, a construction management firm, a financial advisory firm, or other entity that contracts with the Owner to provide a professional service to the Project.
Program Document means a document prepared by the DCF containing itemized space requirements, space relationships, design goals, scope limits, site considerations, cost estimates, and a proposed budget as required by KRS § 26A.160(2)(b).
Project Account means an account held by a trustee containing Project Funds.
Project Funds means the amounts generated by the local unit of government's sale of bond anticipation notes or bonds to fund the construction of a Project within the KCOJ Capital Construction Program
CHAPTER 2.
ADMINISTRATIVE OFFICE OF THE COURTS.
2-1.  General. 
2-2.  Capital Planning Process. 
2-3.  Duties and Responsibilities. 
Text
Projects within the KCOJ Capital Construction Program are considered projects of the Judicial Branch. The AOC oversees the design, financing, and construction of KCOJ facilities in accordance with KRS Chapter 26A and AP Part X.
2-1.  General.
Text
A.  The AOC Director is the executive head of the AOC and retains complete authority over the AOC Manager of Capital Construction, the AOC Budget Director, the AOC Office of Legal Services, and all employees and departments of the AOC.
B.  The AOC Manager of Capital Construction acts as a liaison between the AOC and the PDB, advises the PDB of the policies, procedures, and requirements contained in AP Part X, and supervises the AOC Facilities Coordinators. In the absence of an AOC Manager of Capital Construction, the AOC Director may appoint a designee to fulfill the duties of the AOC Manager of Capital Construction with respect to any individual project. The AOC Manager of Capital Construction or designee has the authority to take any steps necessary to hold the professional service providers and general contractors accountable for compliance with AP Part X and the contract documents.
C.  The AOC Budget Director oversees all financial matters pertaining to projects within the KCOJ Capital Construction Program.
D.  The AOC Office of Legal Services may provide legal advice to the PDB concerning the policies, procedures, and requirements of AP Part X and the PDB's duties and responsibilities to the KCOJ. However, the AOC Office of Legal Services may not otherwise provide legal advice to the PDB or represent the PDB in any court of law. The AOC Office of Legal Services provides general legal advice to the AOC and acts on behalf of the AOC in disputes concerning the KCOJ Capital Construction Program. The AOC Office of Legal Services may attend legal proceedings on behalf of the AOC including, but not limited to, mediations, hearings, or settlement conferences, but must not practice law in any court of the Commonwealth of Kentucky. The AOC must approve any settlements signed by the Owner which involve any Project within the KCOJ Capital Construction Program.
E.  The AOC Facilities Coordinator advises the PDB of the policies, procedures, and requirements contained in AP Part X. The AOC Facilities Coordinator may serve as the designee of the AOC Manager of Capital Construction during PDB meetings.
2-2.  Capital Planning Process.
Text
KRS § 26A.160(2)(d) and KRS § 7A.120 require the Judicial Branch to submit to the Kentucky General Assembly a six-year capital plan every odd-numbered year.
 	A.  Capital Plan: The AOC Budget Director, under the guidance and direction of the AOC Director and the Chief Justice, will prepare a six-year capital plan for submission to the Kentucky General Assembly. This plan may include a list of proposed projects, in priority, by biennium. The Chief Justice will make the final determination concerning the priority of the projects submitted in the capital plan.
 		1.  Analysis of Existing Facilities: Prior to the development of the capital plan, AOC staff will assess, grade, and prioritize existing judicial facilities pursuant to KRS § 26A.160(2)(a) and (d) to assist the AOC Budget Director, the AOC Director, and the Chief Justice in determining which projects should be included in the capital plan.
 		2.  Preliminary Project Program Documents: Prior to executing an MOU pursuant to KRS § 26A.160(3), the DCF will prepare Preliminary Project Program Documents which will include itemized space requirements, space relationships, design goals, scope limits, site considerations, cost estimates, and a proposed budget as required bjr KRS § 26A.160(2)(b).
 		 	a.  Facility Size: The space requirements will be based on county demographics, caseload, and staffing needs.
 		 	b.  Construction Cost Estimates: AOC will use recent historical cost factors to estimate the design and construction budgets. The estimates will include inflation factors to reflect program year.
 		3.  Memorandum of Understandings (MOU): Before the KCOJ includes a proposed project in a budget request submitted pursuant to KRS § 48.050, the AOC and proposed Owner must enter into an MOU as provided in KRS § 26A.160(3). This MOU will be developed by the Manager of Capital Construction and the AOC Office of Legal Services. The MOU will specify the rights, duties, and obligations of the AOC and the proposed Owner and will incorporate the estimated facility size and construction cost estimates set forth in the Preliminary Project Program Documents. The terms of the MOU will include the proposed Owner's agreement to comply with AP Part X in the development and construction of the proposed project. The MOU will be contingent upon the General Assembly's authorization of the Project. No Project will be submitted for authorization without an executed MOU.
B.  Legislative Approval: Until the Kentucky General Assembly authorizes a project and the Chief Justice issues a notice to proceed, Judicial Branch projects do not exist and are considered proposals.
C.  Project Development Board (PDB): Upon legislative authorization establishing a Project, the Chief Justice will authorize the establishment of a PDB for each Project, through the issuance of a Notice to Proceed. The PDB must comply with the MOU and AP Part X in all actions taken in furtherance of the Project.
D.  Final Project Program Documents Preparation: After the execution of an MOU, authorization by the General Assembly, and a mutual determination by the AOC and the Owner that the scope and cost of the building is supportable, the DCF will prepare Final Project Program Documents as required by KRS § 26A.160(2)(b).
 	1.  The Final Project Program Documents will detail the estimated costs associated with the Project and all of the space requirements in the Project and will list required facility components and existing facility components.
 	2.  Project Scope: The Final Project Program documents will identify any and all anticipated functional and non-functional areas within the proposed Project. This document must be used by the PDB and the A-E to develop the Project.
 	3.  Cost Estimate: The cost estimate included in the Final Project Program Documents is the final approved budget and must not be exceeded unless so authorized in writing by the AOC Budget Director. The PDB must direct the A-E to design a facility that does not exceed the amount stated in the cost estimate. The cost estimate must include, as one of its components, an estimated cost of construction.
 	4.  Project Contingency: The Final Project Program Documents will identify a project contingency amount, which may be modified in the discretion of the AOC Budget Director. This project contingency is intended to be used to resolve unforeseen or unknown issues or conditions; to make necessary modifications to increase efficiency or durability of primary and supporting facility components; and to support necessary miscellaneous expenses associated with the Project in the discretion of the AOC Manager of Capital Construction and the AOC Budget Director. The AOC has the sole discretion to determine what items are paid from project contingency funds.
2-3.  Duties and Responsibilities.
Text
A.  The AOC Department of Court Facilities: All KCOJ facilities within the Commonwealth of Kentucky are subject to the direction and control of the Chief Justice. The AOC Department of Court Facilities is responsible for the development of KCOJ construction projects in accordance with AP Part X and KRS § 26A.160.
B.  The AOC Manager of Capital Construction or AOC Facilities Coordinator ensures the KCOJ's interests and expectations relating to facility development are met. The AOC Manager of Capital Construction or Facilities Coordinator will:
 	1.  Act as a liaison between the PDB and the AOC.
 	2.  Provide guidance to the PDB on the requirements of AP Part X and on all matters relating to court facilities criteria, design guidance, policies and procedures.
 	3.  Review contracts and contract documents for substance and accuracy prior to submitting them to the Office of Legal Services for review.
 	4.  Monitor the progress of A-E services for design through construction (Phase A through Phase D) to ensure compliance with program documents and AP Part X. 
 	5.  Review payment applications from all GCs, A-Es, CMs, and other consultants or construction service providers, as applicable, to ensure accuracy prior to consideration by the AOC Budget Director.
 	6.  Review and make recommendations to the Budget Director concerning the approval, or disapproval of any and all Change Order Requests and Change Orders. 
 	7.  Ensure that all financial matters pertaining to the Project are submitted to the AOC Budget Director for consideration.
 	8.  Make recommendations to the AOC Director and the Chief Justice on matters relating to the Project.
 	9.  Assist the PDB during presentations to the Capital Projects and Bond Oversight Committee.
 	10.  Execute other duties as prescribed by AP Part X.
C.  The AOC Budget Director oversees all financial matters pertaining to the Project. The duties of the AOC Budget Director with respect to the KCOJ Capital Construction Program include but are not limited to:
 	1.  Establishment of the financial condition of a proposed Owner as required by KRS § 26A.160(2)(c). 
 	2.  Preparation of the KCOJ's six-year capital plan.
 	3.  Oversight of interim financing.
 	4.  Oversight of bond sales. 
 	5.  Authorization, authorization with adjustments, or disallowance of payment applications.
 	6.  Review and approval or disapproval of all Change Orders. 
 	7.  Review and approval or disapproval of final Project and Project closeout payments
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3-1.  General.
Text
A.  The Owner must comply with all the requirements of AP Part X.
B.  The Project Development Board (PDB) is a KCOJ body created pursuant to AP Part X. The PDB acts as the agent of both the Owner and the KCOJ during the development of the Project. The requirements concerning the composition, authority, responsibilities,.and actions of the PDB are detailed in this Chapter. The PDB must not act as the PPC.
3-2.  PDB Formation.
Text
A.  Notice to Proceed: After a Project has been authorized by the General Assembly, the Chief Justice will notify the AOC Director and the Owner that the Project may proceed through The issuance of a written Notice to Proceed.
 	1.  No steps may be taken in furtherance of the development of the Project until the Chief Justice has issued a Notice to Proceed.
 	2.  Upon receipt of the Notice to Proceed, the Owner and the AOC must establish the PDB.
B.  PDB composition: The PDB is comprised of six voting members and four advisory non-voting members:
 	1.  Voting Members:
 		a.  The Owner's highest elected official (i.e. County Judge-Executive, Mayor, etc);
 		b.  The county's most senior (by local term) Circuit Judge;
 		c.  The county's most senior (by local term) District Judge;
 		d.  The county's Circuit Court Clerk;
 		e.  A citizen-at-large who resides in the county where the Project is to be located, to be appointed by the AOC Director; and 
 		f.  A designee of the Executive Director of the Kentucky Bar Association.
 	2.  Advisory Members: 
 		a.  AOC Manager of Capital Construction or AOC Facilities Coordinator;
 		b.  AOC Budget Director;
 		c.  AOC General Counsel or designee; and 
 		d.  The Owner's legal counsel (e.g. the County Attorney).
 	3.  The AOC Manager of Capital Construction or the AOC Facilities Coordinator will attend PDB meetings regularly. The AOC Budget Director and/or the AOC General Counsel or designee is available to attend PDB meetings by phone or in person upon request.
 	4.  The AOC Manager of Capital Construction or designee will be considered a voting member of the PDB only for the purpose of achieving a quorum or to break a tie vote.
C.  Failure to Appoint: Any appointing authority who does not appoint a member to the PDB within thirty (30) days of the issuance of the Notice to Proceed forfeits the appointment authority to the AOC Director.:
D.  PDB Chair: The Owner's highest elected official is the Chair of the PDB. In the event that the Owner's highest elected official resigns, refuses to serve, or is removed from the PDB, the PDB Vice-Chair assumes the duties of PDB Chair.
E.  PDB Vice-Chair: The PDB must elect one of the judicial officials on the PDB (the Circuit Judge, the District Judge, or the Circuit Court Clerk) to serve as Vice-Chair. 
F.  Executive Committee: The Executive Committee is comprised of the PDB Chair, the PDB Vice-Chair, and the AOC Manager of Capital Construction or designee.
G.  PDB Orientation and Training: Before the first meeting of the PDB, members of the PDB and the Owner's legal counsel must attend an orientation scheduled and conducted by the AOC Facilities Coordinator and the AOC General Counsel or designee. This Orientation will inform PDB members of the requirements of AP Part X, the budget and scope of the authorized Project, and other matters relating to duties and responsibilities of the PDB. A PDB member may be excused from attending the Orientation if he or she has attended an Orientation for another Project governed by the current version of AP Part X. 
H.  PDB Term: The PDB will continue to meet as required by Section 3-4(D)(2) until final payment has been made to the A-E and the construction service provider. After Project completion, the Owner must manage the Project in accordance with KRS § 26A.110, KCOJ policy, and the Court Facilities Local Government Reimbursement Form (Blue Form) developed by the AOC.
3-3.  PDB Members.
Text
A.  Resignation, Removal, or Nonparticioation of PDB Members:  When a PDB member chooses not to serve on the PDB, resigns from the PDB, or is removed from the PDB, the AOC Director will determine whether a replacement will be appointed or whether the position will remain vacant. When the AOC Director determines that a replacement will be appointed:
 	1.  The AOC Director may appoint the replacement of the citizen-at-large; and
 	2.  The Executive Director of the KBA may appoint the replacement of its designee.
B.  Absence:  Absence of a PDB member from three (3) consecutive PDB meetings or more than six (6) PDB meetings in a twelve (12) month period may be considered as nonparticipation and the PDB may request the AOC Director to determine that a replacement be appointed for that member.
C.  Absence Due to Prolonged Illness or Convalescence:  When a prolonged illness or other specific hardship requires a PDB member to be absent for longer than three (3) consecutive monthly meetings, that PDB member's appointing authority may, with the approval of the AOC Director, appoint a designee to fulfill the absent member's obligation until that member is of sufficient health or otherwise able to attend PDB meetings.
D.  Conflict of Interest: 
 	1.  A member of the PDB must recuse from the conversation and vote regarding project delivery methodologies if the member or his/her immediate family is employed by or has received a financial benefit from any CM or GC. The PDB member must disclose any such potential conflict to the PDB and the AOC Manager of Capital Construction.
 	2.  If a PDB member or his/her immediate family is employed by or has received a financial benefit from a construction or professional services provider who has submitted a bid or proposal to contract with the Owner in furtherance of the Project, the member must recuse from the conversation and vote regarding award of that contract. The member must disclose any such potential conflict to the PDB and the AOC Manager of Capital Construction.
 	3.  No member of the PDB or his/her immediate family may be employed by or receive any financial benefit from an entity contracted by the Owner in furtherance of the development of the Project, including, but not limited to, the A-E, the CM, the GC, and the Financial Advisor.
 		a.  If a member or his/her immediate family becomes employed by or receives a benefit from such an entity, the member must immediately report the employment or the benefit to the AOC Director and the PDB.
 		b.  The AOC Director will determine whether the member may remain on the PDB in either a full or limited capacity or whether the member must be removed from the PDB
 	4.  “Immediate family” means the spouse, child, parent, or sibling of the member or of the member's spouse.
E.  Unprofessional and/or Obstructionist Conduct:  If the AOC Director or the PDB by majority vote, determines that the conduct of a sitting PDB member is unprofessional or obstructionist, the AOC Director may remove the member from the PDB. Unprofessional or obstructionist conduct includes, but is not limited to, seeking to exceed the Project's authorized scope or budget; seeking to defy the requirements of AP Part X; violating the Conflict of Interest provision set forth in Section 3-3(D), above; or violating the ex parte contact provisions of Section 5-1(G) and (H), below. 
F.  Failure of PDB to Perform Required Duties and Responsibilities:  The Chief Justice may terminate a PDB if the PDB fails to comply with AP Part X in a timely, diligent, and effective manner. In that event, the Chief Justice may authorize the AOC Department of Court Facilities to direct and complete the Project.
G.  Expiration of term:  Any elected official whose term ends during service on the PDB will be replaced by the next elected holder of that office. 
3-4.  Meetings.
Text
All regular, special, and emergency meetings of the PDB at which any public business is discussed or at which any action is taken by the PDB, are public meetings and must be open to the public at all times except for those instances listed in Section 3-4(G), below, which shall be strictly construed. 
A.  Quorum: A PDB may take final action on a matter only when a quorum is present. When more than half of the current voting PDB members are attending either in person, by phone, by videoteleconference, or by proxy, a quorum is present.
B.  Proxy: From time to time, a PDB member who is unable to attend a PDB meeting may assign his or her vote to another PDB member by proxy. No person other than a current PDB member may be the proxy designee. The assignment must be made by a notarized writing that sets forth the name of the PDB member assigning his or her vote, the name of the proxy designee, the scope of the proxy (generally for all matters or, alternatively, to cast a specific vote on a specific agenda item), and the date of the meeting for which the proxy is valid. While a PDB member may assign his or her vote to another PDB member by proxy and that proxy will count toward making a quorum, the PBD member who has assigned his or her vote by proxy is considered absent for the purposes of Section 3-3(B), above.
C.  Initial Meeting: The Owner must document the establishment of the PDB in the Owner's record and must publicly advertise an initial public meeting notice on behalf of the PDB. The PDB must hold its first formal meeting at the existing courthouse in a room suitable for accommodating the PDB and the general public. The meeting should have the minimum agenda of
 	1.  Elect the PDB Vice-Chairperson who will act as Chair in the absence of the PDB Chairperson; 
 	2.  Establish subsequent regular meeting schedules that will be held at a suitable time, date, and location as may be determined by the PDB, with adequate accommodations to serve the public and to conduct the business of the Project; and
 	3.  Identify PDB tasks, duties and responsibilities with the guidance of the AOC Facilities Coordinator.
D.  Regular Meetings
 	1,  Public Notice: The PDB must provide public notice of the approved regular meeting schedule. This notice is required to be published once, provided the regular schedule is maintained. Any special meetings require a minimum public notice of twenty-four (24) hours by either courthouse posting or local public broadcast.
 	2.  Schedule: The PDB must conduct business monthly, typically in a regularly scheduled meeting (e.g. 1 5t Tuesday each month), at the same location, unless the PDB is awaiting services (e.g. appraisals, plans, etc.) and/or there is no critical business to be addressed. 
 	3.  Attendance: Individual members may telephonically attend meetings if personal attendance is not possible. The PDB is permitted to conduct meetings via video or teleconferencing at such locations where the general public may also attend.
 	4.  Agenda: All meetings must include an agenda established by the Chairperson. The agenda must include: date and time, location, purpose of meeting, issues to be addressed, list of persons scheduled to speak, and contact information. 
 	5.  Minutes: All meetings must be recorded or transcribed. The meeting minutes must include the following: 
 		a.  Name of the Project; 
 		b.  Title: “Project Development Board Meeting Minutes”; 
 		c.  Date/Time; 
 		d.  Meeting place; 
 		e.  Attending PDB Members by roll call;
 		f.  Absent PDB Members; 
 		g.  Attending persons related to the Project, including but not limited to the A-E, Financial Advisor, CM, Judicial Officials, and State and Local Officials, but excluding members of the general public; and 
The Owner must provide all PDB Members and the AOC Department of Court Facilities with written minutes of each meeting within 5 business days after the meeting. Once the minutes have been approved by a majority vote of the PDB at the next meeting, they must be maintained in the Owner's Project file and made available to the public upon request.
 	5.  Voting: The PDB must vote on all matters pertaining to the Project. Votes must be recorded and reflected in the minutes.
E.  Special Meetings:
 	1.  Authority to call a special meeting: The Chair, Vice-Chair, or AOC Manager of Capital Construction may call a special meeting.
 	2.  Notice: The Chair or Vice Chair must provide notice of a special meeting at least 24 hours prior to meeting. The notice shall consist of the date, time, place and agenda of the special meeting. 
 		a.  PDB Members — written notice must be given to PDB members and may be delivered in person, by email, or by fax. 
 		b.  Public — notice to the Public must be posted in the courthouse or the building where regular PDB meetings are held, and may be given by local public broadcast. 
 	3.  Agenda: No discussions or final actions may be undertaken at the meeting unless they concern items listed on the agenda in the notice.
F.  Emergency Meetings:
 	1.  In the case of an emergency which prevents compliance with the notice requirements in Section 3-4(E)(2), above, the PDB must make a reasonable effort to notify members of the PDB and the public of the emergency meeting.
 	2.  At the beginning of the emergency meeting, the Chair or Vice-Chair must briefly describe for the record the emergency circumstances preventing compliance with the notice requirements. The description of the emergency circumstances must be recorded in the meeting minutes. 
 	3.  Discussions and actions taken at the emergency meeting are limited to the emergency for which the meeting is called.
G.  Exceptions to Open Meetings: Exceptions to the open meetings requirements may be made when the following subjects are under discussion: 
 	1.  Initial consideration of submittals by professional or construction service providers where disclosures of proposals or bids submitted may jeopardize the Project; 
 	2.  Preliminary deliberations for decisions relating to the selection of professional service providers; 
 	3.  Deliberations by the PDB on the future acquisition of property if publicity would likely affect the value of the property; 
 	4.  Discussions of proposed or pending litigation against, or on behalf of, the PDB;
 	5.  Discussions or hearings which might lead to the appointment, discipline, or dismissal of a PDB member, or a professional or construction service provider; 
 	6.  That portion of a meeting devoted to a discussion of a specific public record exempted from disclosure; and 
 	7.  Initial discussion on design issues that occur prior to selection of an A-E.
H.  Requirements for Conducting Closed Meetings: The following requirements must be met before conducting closed sessions:
 	1.  Public Notice: In a regular open meeting, a member of the PDB who moves to convene the PDB in closed session must state the general nature of the business to be discussed in closed session, the reason for the closed session, and the specific provision of Section 3-4(G), above, which authorizes the closed session.
 	2.  Vote: Closed sessions may be held only after a motion is made and carried by a majority vote in open, public session. The motion must be in the following format:
“1 hereby move to convene the PDB in a closed session for the purpose of  _____________________________________  as authorized pursuant to AP Part X, Chapter 3, Section 3-4(G)(  ).
 	3.  Agenda: The discussions in closed session may only concern those matters which are publicly announced prior to convening the closed session. 
 	4.  Final Action: No final action may be taken at a closed session. 
 	5.  Confidentiality: Conversations and comments which occur in a closed session must remain confidential except as otherwise determined by the PDB to be made public. Violations of this provision may result in removal from the PDB pursuant to Section 3-3(E), above.
 	6.  Advisory Members:  Advisory members of the PDB cannot be prohibited from attending any meeting of the PDB, whether it is open or closed.
I.  Executive Committee Meetings:
 	1.  The Executive Committee is authorized to direct, monitor, and act on behalf of the PDB on all matters of Project administration, finance, design, and construction between regular PDB meetings if delay in a decision would impact the Project's progress or contractual obligations.
 	2.  Actions taken by the Executive Committee carry the same weight and authority as actions taken by the PDB and must be presented in writing to the PDB at the next regularly scheduled meeting for inclusion into the minutes.
 	3.  The Executive Committee may act upon a majority vote of its members.
 	4.  Executive Committee business may be conducted telephonically or electronically and does not require public notice.
3-5.  Enforcement of Section 3-4 by Administrative Procedure.
Text
A.  Complaints: To enforce the provisions of Section 3-4, a person must submit a written complaint to the Chair or Vice-Chair of a PDB suspected of violating that Section. The complaint must detail the alleged violation and propose a remedy for the alleged violation. Within three (3) days after receipt of the complaint, excepting Saturdays, Sundays, and legal holidays, the PDB must determine whether to remedy the alleged violation and must issue a written response to the complaining party notifying him or her of its decision.
 	1.  If the PDB makes efforts to remedy the alleged violation, such efforts are not admissible as evidence of wrongdoing in an administrative or judicial proceeding.
 	2.  Any response of the PDB denying, in whole or in part, the complaint's requirements for remedying the alleged violation must include a statement of the specific rule or rules supporting its denial and a brief explanation of how the rule or rules apply. 
 	3.  The PDB's response must be issued by the PDB Chair or the PDB Vice-Chair and constitutes final action.
B.  Review: If a complaining party wishes the AOC to review a PDB's denial or the PDB's efforts to remedy the alleged violation, the complaining party must forward a copy of the written complaint, a copy of the PDB's written response, and a statement concerning the insufficiency of the PDB's efforts to remedy the alleged violation (if applicable) to the AOC General Counsel no more than sixty (60) days after receiving the PDB's written response. If the PDB refuses to provide a written denial, a complaining party must provide a copy of the written complaint within sixty (60) days from the date the written complaint was submitted to the PDB Chair or the PDB,Vice-Chair. The AOC General Counsel will review the complaint and denial and issue within ten (10) days, excepting Saturdays, Sundays, and legal holidays, a written decision stating whether the PDB violated the provisions of Section 3-4 and/or addressing the sufficiency of the PDB's efforts to remedy the alleged violation. In arriving at the decision, the AOC General Counsel may request additional documentation from the PDB. A copy of the decision will be mailed to the PDB and the complaining party.
C.  Appeal: The complaining party shall have thirty (30) days from the day that the AOC General Counsel renders a decision to appeal that decision to the Circuit Court of the County where the PDB is located. 
 	1.  When an appeal is properly filed, it shall be treated as if it was an action brought under Section 3-6 and the court shall determine the matter de novo. 
 	2.  If an appeal is not filed within the thirty (30) day time limit, the decision of the AOC General Counsel shall have the force and effect of law and shall be enforceable in the Circuit Court of the county where the PDB is located.
D.  Notice: The PDB must notify the AOC General Counsel of any actions filed against the PDB pursuant to Section 3-5 or Section 3-6.
3-6.  Enforcement of Section 3-4 by Judicial Action.
Text
A.  The Circuit Court of the county where the PDB is located shall have jurisdiction to enforce the provisions of Sections 3-4, 3-5, and 3-6 as they pertain to that PDB, by injunction or other appropriate order upon a petition filed by any person. 
B.  A person alleging a violation of Section 3-4 shall not have to exhaust his or her remedies under Section 3-5(B) before filing suit in a circuit court. However, he or she shall file suit within sixty (60) days from receipt of the written denial referred to in Section 3-5(A) or, if the PDB refuses to 14 provide a written denial, within sixty (60) days from the date the written complaint was submitted to the PDB Chair or PDB Vice-Chair. 
C.  Except as otherwise provided by law or rule, proceedings arising under this Section shall take precedence on the docket over all other causes and shall be assigned for hearing and trial at the earliest practicable date. 
D.  Any decision, resolution or other formal action of a PDB without substantial compliance with the requirements of Section 3-4 shall be voidable by a court of competent jurisdiction. 
E.  Any person who prevails against any PDB in any action in the courts regarding a willful violation of these rules may be awarded costs, including reasonable attorneys' fees, incurred in connection with the legal action. In addition, it shall be within the discretion of the court to award the person an amount not to exceed one hundred dollars ($100) for each instance in which the court finds a violation. Attorneys' fees, costs, and awards under this subsection shall be paid by the PDB responsible for the violation.
3-7.  Legal Services Required by PDB.
Text
A.  The Owner must provide basic legal representation to the PDB through its legal counsel at no cost to the PDB. Such representation includes, but is not limited to, representing the PDB / Owner in property transfers, basic condemnation proceedings, and basic construction disputes; reviewing contracts on behalf of the PDB; and providing general legal advice to the PDB, including legal advice about the procurement of professional and construction services and the validity of liens filed against Project funds. 
B.  If the Owner, its legal counsel, or the PDB determines that specialized or outside representation is required, the Owner may retain such outside counsel to represent the PDB in the matter and pay the costs associated with such representation. Any expenses associated with retaining outside counsel may be reimbursed from Project funds only if:
 	1.  Prior to retaining outside counsel, the PDB has provided evidence to the AOC General Counsel that such legal services are required; 
 	2.  The retention of specialized or outside counsel has been approved by the AOC Manager of Capital Construction, the AOC Budget Director, and the AOC General Counsel;
 	3.  Funds are available in the Project account; and
 	4.  The hourly reimbursement rate does not exceed the Commonwealth's standard reimbursement rates for legal services as published by the Kentucky Legislature's Government Contract Review Committee unless otherwise approved by the AOC General Counsel.
C.  Legal Actions: The Owner must provide written notice to the AOC General Counsel and the AOC Manager of Capital Construction of every legal action taken on behalf of the Owner or against the Owner in relation to the Project. Legal action includes, but is not limited to: filing of liens, filing of complaints, scheduling of mediations or settlement conferences, and initiation of arbitration proceedings. Neither the Owner nor the PDB may enter into a settlement agreement involving the Project until the AOC has had the opportunity to participate in settlement discussions, evaluate the claim and approve the settlement agreement.
3-8.  Administrative Support.
Text
A.  The Owner is the custodian of all records relating to the Project and must provide primary administrative support for the PDB. Administrative support includes but is not limited to taking minutes of the PDB meetings and maintaining the Owner's files relating to the Project.
B.  The PDB may procure administrative services to be paid from Project funds as deemed necessary and reasonable by a vote of the PDB and as approved by the AOC Budget Director. Statements for administrative support services must be submitted to the AOC Budget Director no less than once every three (3) months and must detail the services provided for the PDB and the time spent performing the services.
3-9.  Other Expenses of the PDB.
Text
A.  Expenses that are not specifically provided for herein will not be paid or reimbursed with Project funds unless the expense has been pre-approved by the AOC Budget Director. 
B.  An invoice for pre-approved expenses must be submitted to the AOC Budget Director for review and approval within forty-five (45) days of the date the expense is incurred. 
C.  Failure to comply with these requirements may result in a denial of reimbursement.
3-10.  Project Evaluation.
Text
After construction has been completed and the KCOJ occupies the facility, and at the final meeting of the PDB, the PDB must meet in closed session, pursuant to Section 3-4 (G)(5), above, to complete a Project Evaluation Sheet on a form prescribed by the AOC. The PDB Chair must return the completed Project Evaluation Sheet to the AOC Manager of Capital Construction. The Project Evaluation Sheet will be made available to future PDBs as part of the professional service provider and construction service provider selection processes and must contain, at a minimum, the following:

• Evaluation of the A-E;
• Evaluation of the CM or GC; 
• Evaluation of the Subcontractors; 
• Evaluation of Project Change Orders;
• Suggestions that would have improved the Project; and
• Recommendations to improve the KCOJ Capital Construction Program.
B.  Upon receipt of the Project Evaluation Sheet, the AOC Manager of Capital Construction must send each construction and professional service provider a copy of the portion of the Project Evaluation Sheet evaluating that construction or professional service provider's performance. Copies of the Project Evaluation Sheet must be maintained in the AOC's project files and in each construction or professional service provider's experience record file. 
C.  A construction or professional service provider may appeal in writing a below average evaluation to the PDB Chair within thirty (30) days of receipt of the PDB's evaluation of its performance on the Project. The PDB Chair must notify the construction or professional service provider within thirty (30) days from its appeal of his or her decision regarding whether to revise the evaluation. 
D.  The construction or professional service provider may appeal in writing the decision of the PDB Chair to the AOC Director within thirty (30) days. The AOC Director will review all documentation relating to the construction or professional service provider's performance on the project. The AOC Director may discuss the evaluation with the PDB Chair or the construction or professional services provider. The AOC Director shall notify the construction or professional service provider and the PDB Chair of his or her decision within ninety (90) days from the date of appeal.
3-11.  Maintenance of Facility after Completion.
Text
After construction has been completed and the KCOJ occupies the facility, the Owner must operate and maintain it in accordance with KRS Chapter 26A and policies and procedures developed by the AOC as set forth in the Court Facilities Local Government Reimbursement Form (Blue Form).
CHAPTER 4.
COURT FACILITIES STANDARDS COMMITTEE (CFSC)
4-1.  General. 
4-2.  Composition. 
4-3.  Duties and Responsibilities. 
4-4.  Meetings. 
4-1.  General.
Text
The Court Facilities Standards Committee (CFSC) provides oversight for KCOJ Capital Projects. The CFSC members are appointed pursuant to KRS § 26A.090(7) and represent all three branches of government. The CFSC directs and approves program, design, construction, and budgetary aspects of Projects authorized by the Kentucky General Assembly.
4-2.  Composition.
Text
A.  Voting Members: Pursuant to KRS § 26A.090(7) the CFSC voting members are:
 	1.  The Chief Justice of the Supreme Court of Kentucky or designee;
 	2.  The AOC Director or designee; 
 	3.  The President of the Circuit Clerks' Association;
 	4.  The Chairperson of the Senate Judiciary Committee of the General Assembly; 
 	5.  The Chairperson of the House Judiciary Committee of the General Assembly;
 	6.  The Secretary of the Finance and Administration Cabinet or designee; 
 	7.  One (1) judge of the Court of Appeals appointed by the Supreme Court; 
 	8.  One (1) judge of the Circuit Court appointed by the Supreme Court; 
 	9.  One (1) judge of the District Court appointed by the Supreme Court; and 
 	10.  One (1) County Judge/Executive appointed by the Governor.
B.  Advisory Committee Members: 
 	1.  AOC Budget Director;
 	2.  AOC Executive Officer or Manager in Court Facilities or designee; and
 	3.  AOC General Counsel or designee.
C.  Term: Each appointed member will serve a term of four years from the date of appointment. When a member vacates the qualifying office on which his or her appointment was based, his or her term ends and a new member will be appointed 
D.  Committee Chairperson: The Chief Justice or designee is the CFSC chairperson for a term designated by the Chief Justice.
E.  Administrative Support: The DCF will provide administrative support for the CFSC. 
F.  Chief Justice: The Chief Justice has final authority for the approval or disapproval of any Project, Project components, or procedures.
4-3.  Duties and Responsibilities.
Text
A.  CFSC: The duties and responsibilities of the CFSC are set forth in KRS Chapter 26A and include the following: 
 	1.  The CFSC must provide for periodic review of each court facility and may make recommendations for improvements. Such periodic review includes: 
 		a.  Review of progress and financial status of Projects under construction; and 
 		b.  Review of presentations or information concerning current or proposed court facility projects in the discretion of the Chief Justice or the CFSC Chair.
 	2.  The CFSC must approve the Phase A (schematic) design cost estimate and financing prior to authorization for a Project to proceed to design development, construction documents, and construction phases. 
 	3.  The CFSC must ensure that construction Projects are in compliance with AP Part X and the authorized scope and use allowance.
 	4.  The CFSC considers and makes determinations concerning requests for changes in scope or cost.
 		a.  If a change in cost results in an increase in the authorized use allowance, the CFSC must approve the increase before the KCOJ may agree to utilize the use allowance contingency fund as established by KRS § 26A.164(1) to cover the increase. 
 		b.  The CFSC cannot approve an increase in the authorized use allowance of more than 15% of the original authorized use allowance. Any request to do so must be submitted by the AOC to the Capital Projects and Bond Oversight Committee for final approval.
B.  AOC:
 	1.  The DCF and the AOC Budget Director must review Phase A presentation documents for compliance with AP Part X.
 	2.  The DCF must report to the CFSC the progress of Projects under construction.
 	3.  The Office of Legal Services advises the CFSC as to the legality of its proposals and actions.
 	4.  The DCF provides administrative support for the CFSC.
C.  OWNER: The Owner must attend all CFSC meetings that pertain directly to the Owner's Project to verify community support, issues, or concerns.
4-4.  Meetings.
Text
A.  Public Notice: CFSC meetings are open to the public. Notice of a meeting must be published on the KCOJ web site.
B.  Schedule: The Chief Justice has the discretion to schedule meetings or cancel or postpone a CFSC meeting. 
C.  Procedures:
 	1.  Rules: 
 		a.  The CFSC meetings must be conducted in accordance with Roberts Rules of Parliamentary Procedure. 
 		b.  Feasibility Study presentations will be included on the agenda upon written request of the PDB and approval of the DCF. 
 		c.  Phase A design presentations will be included on the agenda upon written request of the PDB and approval of the DCF. The PDB's written request must be submitted to the DCF for consideration forty-five (45) calendar days prior to a scheduled meeting date.
 	2.  Topics:  Feasibility Study presentations, Phase A presentations, and project status reports for existing and proposed Projects may be presented to the CFSC. Any other topics may be submitted to the CFSC or discussed at the meeting only if approved in advance by the Chief Justice or the CFSC Chair.
 	3.  The A-E must compile the results of a Feasibility Study, if applicable; and present them to the CFSC, if so directed by the PDB and the DCF.
 	4.  The A-E must prepare Phase A presentation materials and present them to the CFSC. 
 		a.  Four (4) copies of the Phase A presentation materials must be submitted to the DCF for review no less than twenty-one (21) days prior to the scheduled CFSC meeting. 
 		b.  The DCF must advise the A-E of any deficiencies in the material no less than five (5) calendar days following the submittal. 
 		c.  No less than ten (10) days prior to the scheduled meeting, the A-E must provide the DCF with thirty (30) copies of Phase A materials as approved by the DCF.
 	5.  Minutes:  CFSC meetings must be recorded electronically or by court reporter. Minutes of each meeting must be reviewed and approved by the CFSC at the beginning of the next scheduled meeting and retained in the DCF's files.
 	6.  Quorum:  Six (6) members must be present to achieve a quorum.
CHAPTER 5.
PROCUREMENT OF AND PAYMENT FOR CONSTRUCTION AND PROFESSIONAL SERVICE PROVIDERS.
5-1.  General. 
5-2.  Procuring A-E Services. 
5-3.  Procuring Construction Management Services. 
5-4.  Procuring Financial Services. 
5-5.  Other Professional Services. 
5-6.  Other Construction Services. 
5-1.  General.
Text
A.  Professional service providers for projects within the KCOJ Capital Construction Program include the A-E, the CM, the Financial Adviser, and any other consultants retained by the PDB and approved by the AOC pursuant to AP Part X. 
B.  The PDB must execute and oversee the selection of all construction and professional service providers in accordance with AP Part X. 
C.  All professional services for KCOJ Projects must be procured through a competitive process in which service providers for each Project are selected on the basis of an evaluation of qualifications, capabilities, and experience. Price must be included as a criterion for selection of a professional services provider when a fee schedule has not otherwise been set by AP Part X. 
D.  The PDB must determine the project delivery method it will use to construct the Project before issuing Requests for Proposals for Construction Managers or Architects. Acceptable project delivery methods include:
 	1.  Design-bid-build with construction services provided by a General Contractor; or
 	2.  Construction Management at-risk.
No other project delivery methods may be considered. If a PDB who has initially chosen to construct the Project using a Design-bid-build project delivery method subsequently decides to use a CM-at risk project delivery methodology, the PDB must select the CM as early in the design phase for the Project as possible, and in no event after the conclusion of Phase B.
E.  If the PDB elects to use Construction Management at-risk, the selection of a CM will proceed in accordance with this Chapter. If the PDB elects to use the Design-bid-build project delivery method, the procurement of a GC will proceed in accordance with Chapter 11. 
F.  A PDB must not select the same entity to provide both architectural services and construction management services on the same Project.
G.  Discussions with general contractors and professional service providers or any paid consultant, contract employee, or representative of the general contractor or professional service provider by any member of the PDB relative to the procurement must be discouraged, except during an interview in accordance with this Chapter. Members of the PDB must not discuss matters relating to a KCOJ Capital Construction Project with a representative of any general contractor or professional service provider until such a general contractor or professional service provider has been selected by the PDB and the selection has been announced in open session. 
H.  Any contact described in Section 5-1(G), above, is ex parte contact. A PDB member must report any ex parte contact to the AOC Manager of Capital Construction and the PDB. A PDB member who does not comply with this section or Section 5-1(G), above, may be removed from the PDB in the discretion of the AOC Director pursuant to Section 3-3(E), above. In the discretion of the AOC Director or by majority vote of the PDB, a professional service provider's response to an advertisement for services may be rejected if that professional service provider has made ex parte contact with any PDB member.
I.  Each offeror who responds to a Request for Proposals (RFP) for professional services on a Project within the KCOJ Capital Construction Program must accurately complete and include with its response to the RFP a Disclosure of Conflicts Statement (Disclosure) on a form prescribed by the AOC. The Disclosure will contain a verification that the offeror, including any paid consultant, contract employee, or representative of the offeror, has not had any ex parte contact with any member of the PDB and must include the disclosure of any conflicts that may exist pursuant to Section 3-3(D). Failure to accurately complete the Disclosure and return it prior to the date in the RFP will result in a finding that the offer was nonresponsive.
J.  The Owner must keep all documents relating to the evaluation of professional service providers in its Project file.
K.  Protests:  The AOC Director has authority to determine protests and other controversies of actual or prospective bidders or offerors in connection with the solicitation or selection for award of any contract by the Owner or subcontract by the CM within the KCOJ Capital Construction Program.
 	1.  Only an actual or prospective bidder, offeror, or contractor who is allegedly aggrieved in connection with the solicitation or selection for award of a contract may file a protest with the Director of the Administrative Office of the Courts. A protest or notice of other controversy must be filed promptly and in any event within two (2) calendar weeks after such allegedly aggrieved person knows or should have known of the facts giving rise thereto. All protests or notices of other controversies must be in writing.
 	2.  The AOC Director will promptly issue a decision in writing. A copy of that decision will be mailed or otherwise furnished to the aggrieved party and will state the reasons for the action taken. 
 	3.  The decision by the AOC Director is final and conclusive. 
 	4.  The policies and procedures used by the AOC Director to make determinations on bid protests will mirror those policies and procedures outlined in KRS § 45A.285, KRS § 45A.290, 200 KAR 5:380, and the Summary of Finance and Administration Cabinet's Protest Procedure located at http://www.finance.ky.goviourcabinet/caboff/OGC/.
 	5.  Any provision in the above-referenced procedures notwithstanding:
 		a.  For protests based upon alleged improprieties in a solicitation for bids which relate to the solicitation documents themselves, the facts giving rise to the protest shall be presumed to have been known to the protester on the date the solicitation, or a modification to it, was published;
 		b.  For protests based upon alleged improprieties in the award of a contract, the facts giving rise to the protest shall be presumed to have been known to the protester on the date of the PDB meeting at which a vote was taken to award the contract or to approve the award of the subcontract.
5-2.  Procuring A-E Services.
Text
A.  SOLICITATION: The PDB must issue an RFP for architectural / engineering services. 
 	1.  The RFP must conform to the standard template in Figure 5-1, below. 
 	2.  The A-E must complete and submit in response to the advertisement an Architect-Engineer and Related Services Questionnaire, on a form prescribed by the AOC. The Questionnaire will require the A-E to verify that it understands the Project budget and scope limits and will require the A-E to list all proposed design team members, including consulting engineers and all other consultants. It will include a Disclosure of Conflicts Statement in furtherance of Section 5-1(I). The A-E may also present any printed data, materials, or displays the A-E deems suitable for the PDB to consider.
 	3.  The PDB must provide a copy of the program document and any special instructions to all interested parties who respond.
 	4.  The PDB must advertise the RFP for A-E services in the county's legal newspaper and in the one of the following with the largest circulation in the County where the Project is located: Kentucky Enquirer, the Louisville Courier-Journal or the Lexington Herald Leader. See figure 5-1 for sample advertisement. 
 	5.  Direct Solicitations: Concurrent with or following the publication of the RFP, the PDB may also solicit any qualified and competent design service provider, based on past service on a KCOJ Project, to submit a Questionnaire and letter of interest.
 	6.  Immediate Services required: Should immediate A-E services be required for a Project for reasons including, but not limited to, the termination of an existing A-E, or abandonment of a Project by an A-E, the PDB may, with approval from the AOC Manager of Capital Construction, procure services of an A-E who is currently providing services or has in the past provided services for another KCOJ Project to the satisfaction of the AOC, without having to execute the selection process herein described.
 	7.  Architectural / Engineering Services sample notice:
 REQUEST FOR PROPOSALS FOR ARCHITECTURAL SERVICES The  (Name)  County Project Development Board (PDB) proposes to construct a new judicial center (or renovate existing courthouse) to be located in  (City Name)  KY. The PDB invites interested architectural firms to submit a Court of Justice Architect-Engineer and Related Services Questionnaire along with a letter of interest to the  (Local Unit of Government ).  (Mailing Address)  KY  (Zip Code) . Proposals shall be returned to the address above no later than  (Month/Dav/Year), (Time) . Proposals received after this date and time shall not be considered. The Questionnaire and project program documents may be obtained from the office above, either personally or by mail, or may be requested from the AOC Department of Court Facilities at Capital Construction@kycourts.net. The PDB will select at least 3 firms to be interviewed by the PDB. The selection of these firms will be based on the criteria listed in the Kentucky Court of Justice Administrative Procedures for the Court of Justice Part X, Section 5-2, which can be accessed at  http://courts.ky.qov/aoc/facilities/facilitiesprojectdevelopment.htm .
Click to view table.Figure 5-1. Sample Advertisement for Architectural Services
B.  INTERVIEWS: Subject to Section (B)(2), below, the PDB must interview at least three (3) A-E firms who have timely responded to the RFP.
 	1.  The PDB must select the interviewees based on the following criteria:
 		a.  Experience and ability, taking into consideration the number of professionals in the firm; the number of technical, administrative and other personnel in the firm; the number of years the firm has been in the business; the types of projects on which the firm has provided professional design services; qualifications and experience of the proposed project team; availability of technical equipment; and volume of design work in the last three years;
 		b.  Past performance, taking into consideration the firm's ability within the past three (3) years to design projects within specific project budgets and schedules; the average percentage by which construction bids deviated from the estimated construction cost; Change Orders as a percentage of the bid construction amount (including whether the Change Orders were requested by the Owner, caused by errors and omissions of the architect, or caused by found conditions or regulatory decisions); design performance and experience with prior projects of similar type and scope; construction supervision services and post construction services; and record of compliance with regulatory agencies, environmental regulations, equal employment opportunity regulations, and building codes;
 		c.  Existing workload relative to the size of the firm and capacity to perform the project; 
 		d.  Payment of sub-consultants; 
 		e.  A proposed lump sum fee for completing a feasibility study for a renovation of or constructing an addition to the existing facility, if the RFP contemplates such a study; and 
 		f.  Any Project Evaluation Sheets completed by another PDB in furtherance of Section 3-10, above or by a CM or GC in furtherance of Sections 8-3(F) or 11-4(D), below. 
 		g.  The selected firm must be owned by a licensed A-E.
 	2.  If fewer than three (3) A-E firms respond to the RFP, all of the responsive A-E firms must be granted an interview and the PDB is not required to evaluate the proposals prior to the interview.
 	3.  Members of the PDB must each use a Proposal Evaluation Sheet, a form prescribed by the AOC, to evaluate the proposals.
 	4.  A designee of the PDB will record the composite score from each individual Proposal Evaluation Sheet on the Evaluation Summary Sheet, a form prescribed by the AOC. 
 	5.  The highest evaluated finalists according to the Evaluation Summary Sheet will be invited to participate in the interview process. 
 	6.  The PDB must notify each finalist of the time and place of the interview, the names of the other finalists, and the selection criteria for the interview. The PDB must notify the finalists of the interview date at least two (2) weeks in advance thereof. 
 	7.  The PDB must notify each firm that responded to the RFP of the finalists and the rest of the procedure that will be followed in the awarding of the contract. 
 	8.  The AOC will provide a standard Evaluation Score Sheet to be filled out by the PDB members evaluating the interviews. The Evaluation Score Sheet will contain weighted criteria upon which the PDB will score the interviewees. A PDB must obtain prior approval from the AOC Manager of Capital Construction before deviating from the weighted criteria in the Evaluation Score Sheet. Each Evaluation Score Sheet will require the PDB member to sign a statement that he or she has complied with Section 3-3(D) and 5-1(H), above, or otherwise to list any ex parte communication that has occurred.
 	9.  The PDB will interview the finalists, preferably on the same day. The finalists will be interviewed one at a time, and each interview will be attended only by representatives of the finalist and members of the PDB. The PDB members must keep confidential the substance of the interviews until a contract is awarded.
 	10.  A typical A-E presentthion is limited to thirty (30) minutes followed by a fifteen (15) minute question and answer session. The PDB may alter the format as it deems appropriate.
C.  SELECTION: Each PDB member present at the interviews must fill out an Evaluation Score Sheet either during the interviews or in closed session afterward. 
 	1.  A designee of the PDB will record the composite score from each individual Evaluation Score Sheet on an Evaluation Summary Sheet, a form prescribed by the AOC. 
 	2.  The firm with the highest rating on the Evaluation Summary Sheet is the selected offeror. 
 	3.  The PDB must attempt to negotiate an hourly fee for additional services with the selected offeror in accordance with Section 7-4(D)(1); the base rate for the A-E fee will be in accordance with Table 7-1. 
 	4.  If the PDB is unable to reach an agreement with the selected offeror, the PDB may terminate negotiations and negotiate an agreement with the next highest-rated offeror. 
D.  PROCUREMENT OF A-E SERVICES: The Owner must enter into a contract with the A-E selected by the PDB upon receipt of written authorization from the AOC Manager of Capital Construction. The Owner must use a standard form contract as developed and maintained by the AOC.
5-3.  Procuring Construction Management Services.
Text
A.  SOLICITATION: If the PDB has voted to use a CM at-risk project delivery method, the PDB must issue a Request for Proposals (RFP) for construction management at-risk services simultaneously with its issuance of an RFP for A-E services.
 	1.  The RFP must conform to the standard template in Figure 5-2, below.
 	2.  The CM selection process will be undertaken simultaneously with the A-E selection process, set forth in Section 5-2, above. 
 	3.  The PDB must provide a copy of the program documents and any special instruction to all interested parties who respond. 
 	4.  The CM must complete and submit in response to the RFP a Construction Services Provider Questionnaire, on a form prescribed by the AOC. 
 	5.  The Questionnaire will require that the CM provide the following information:
 		a.  An assumed Project schedule (“Proposed Project Schedule”) through all Phases, outlined in Chapter 6. The Proposed Project Schedule will outline:
 		 	i.  The basis and assumptions made for the durations of each pre-construction phase; and
 		 	ii.  The basis for durations and assumptions made for the duration of Phase D. 
 		b.  The CM Project team and detailed information on the team including the following:
 		 	i.  Each individual that will be involved in the Project;
 		 	ii.  Resumes for each individual listed; and
 		 	iii.  A description of each individual's role during pre-construction phases including a description addressing the following topics:

• Pre-construction estimating;
• Pre-construction project scheduling and design document progress assessment;
•  Pre-construction constructability analysis relating to site scope, architectural systems, structural systems, mechanical systems and electrical systems; and
•  Pre-construction project progress reporting.
 		 	iv.  description of each individual's role during Phase D including a description addressing the following topics:

• Construction scheduling;
•  Daily subcontractor communications and coordination;
• Change Order management; 
• Quality control management;
•  Construction Document clarification process;
• Weekly meeting management;
•  Mechanical/electrical/plumbing/fire protection coordination drawing process;
•  Submittal process; 
• Punch list management;
•  Interface with inspection agencies; 
• Pay Application process; and
• Dispute resolution process
 		 	v.  The minimum amount of time that each person will be dedicated in each phase of the pre-construction for each month of the Proposed Project Schedule. 
 		 	vi.  The minimum projected amount of time (to be re-assessed during the GMP Phase D Amendment) that each person will be working during each month of Phase D of the Project, both on site and off site. vii. The projects on which each individual has worked and their roles relating to those listed projects. viii. The projects on which the proposed members have worked with each other. c. Sample documentation from other projects including: i. Pre-construction estimating. ii. Pre-construction Project schedules. 26
 		 	vii.  The projects on which each individual has worked and their roles relating to those listed projects. 
 		 	viii.  The projects on which the proposed members have worked with each other. 
 		c.  Sample documentation from other projects including: 
 		 	i.  Pre-construction estimating.
 		 	ii.   Pre-construction Project schedules.
 		 	iii.  Construction Project schedules.
 		 	iv.  Monthly progress reporting for pre-construction activities. 
 		 	v.  Monthly progress reporting for construction activities.
 		 	vi.  Pre-construction phase meeting minutes. 
 		 	vii  Construction phase meeting minutes.
 		 	viii.  Quality Control Program and documentation demonstrating implementation of the Quality Control Program.
 		 	ix.  Safety Program and documentation demonstrating implementation of the Safety Program.
 		d.  History and Background information on the company, including the following information:
 		 	i.  Number of construction professionals in the company;
 		 	ii.  Number of administrative and other personnel in the company; 
 		 	iii.  Number of years the company has been in the business;
 		 	iv.  Types of projects on which the company has provided construction management services; 
 		 	v.  Volume of construction management work in the last three years; 
 		 	vi.  Company's ability within the past three (3) years to construct projects within specific project budgets and schedules; 
 		 	vii.  Average percentage by which construction bids deviated from the estimated construction cost on projects completed within the past three (3) years; 
 		 	viii.  Change Orders as a percentage of the bid construction amount (including the nature of the Change Orders) on projects completed in the past three (3) years; 
 		 	ix.  Any final determinations of violations of KRS Chapters 136, 139, 141, 337, 348, 341, 342 and any other final determinations of violations from any regulatory agency in the past five (5) years; and 
 		 	x.  Existing workload of the company.
 		e.  Proposed subcontract form which includes a flow down clause binding the subcontractor to all provisions of the contract between the Owner and the CM and the other contract documents as they apply to the subcontractor's portion of the work. No terms of the proposed subcontract form can conflict with or revise the contract forms developed and maintained by the AOC. No scope of work documents or narratives can include items which are designated as CM responsibilities and are included in its fee. 
 		f.  Proposed criteria for the requirement that subcontractors provide Payment and Performance bonds. 
 		g.  Statement of interest in self performance in all scopes of work that the CM may elect to competitively bid. Such statement shall include the CM's plan for managing and supervising such potential self performance of work, including, but not limited to, a description of how CM personnel that have management and supervision responsibilities of subcontractors will be utilized, if at all, in similar or related roles in the CM's possible self-performance. 
 		h.  A Disclosure of Conflicts Statement as set forth in 5-1(I), above.
 		i.  Any other information which the CM wishes to submit to the PDB for its consideration.
 	5.  The PDB must advertise the RFP for CM services in the county's legal newspaper and in the one of the following with the largest circulation in the County where the Project is located: Kentucky Enquirer, the Louisville Courier-Journal or the Lexington Herald Leader. See Figure 5-2. For sample advertisement.
Direct Solicitations: The PDB may also solicit any qualified and competent construction management service provider, based on past service on a KCOJ Project, to submit a Questionnaire and letter of interest.
Immediate Services required: Should immediate CM services be required for a Project for reasons including, but not limited to, the termination of an existing CM, or abandonment of a Project by a CM, the PDB may, with approval from the AOC Manager of Capital Construction, procure services of a CM who is currently providing services or who has in the past provided services for another KCOJ Project to the satisfaction of the AOC, without having to execute the selection process herein described.
 	8.  Sample Advertisement for CM at-risk services:
 ADVERTISEMENT FOR AT RISK CONSTRUCTION MANAGEMENT SERVICES The  (Name)  County Project Development Board (PDB) proposes to construct a new judicial center (or renovate existing courthouse) to be located in  (City Name)  KY through a construction manager-at-risk. The PDB invites interested construction management firms to submit a Kentucky Court of Justice Construction Service Provider Questionnaire along with a letter of interest to the  (Local Unit of Government ),  (Mailing Address)  KY  (Zip Code) . Proposals shall be returned to the address above no later than  (Month/Dav/Year), (Time) . Proposals received after this date and time shall not be considered. The Questionnaire and project program documents may be obtained from the office above, either personally or by mail, or may be requested from the AOC Department of Court Facilities,  Capital Construction@kycourts.net . The PDB will select at least 3 firms to be interviewed by the PDB. The selection of these firms will be based on the criteria listed in the Kentucky Court of Justice Administrative Procedures for the Court of Justice Part X, Section 5-3, which can be accessed at  http://courts.ky.qov/aoc/facilities/facilitiesprojectdevelopment.htm .
Click to view table.Figure 5-2. Sample Advertisement for CM Services
B.  INTERVIEWS: Subject to Section B(3), below, the PDB must interview at least three (3) CM firms which have timely responded to the RFP. 
 	1.  An offeror must possess:
 		a.  A minimum of five (5) years experience as a CM or GC; 
 		b.  Current membership in the national association or state chapter of the Associated General Contractors of America, the Associated Builders and Contractors, Inc., or the Construction Management Association of America; and
 		c.  The ability to obtain and maintain professional liability insurance and bonding in accordance with The Rules of Administrative Procedure of the Court of Justice, Part X, Capital Construction Program.
 	2.  If fewer than three (3) CM firms respond to the RFP, all of the responsive CM firms must be granted an interview and the PDB is not required to evaluate the proposals prior to the interview.
 	3.  Members of the PDB must each use a Proposal Evaluation Sheet, a form prescribed by the AOC, to evaluate the proposals. The Proposal Evaluation Sheet will include the following selection criteria: 
 		a.  Reasonableness, clarity, basis and presentation of the assumed Project Schedule;
 		b.  Reasonableness, clarity, basis and presentation of the assumed Construction Schedule;
 		c.  Qualification of proposed pre-construction personnel, including:
 		 	i.  Experience on similar projects; and 
 		 	ii.  Experience in proposed role. 
 		d.  Qualification of proposed construction personnel, including:
 		 	i.  Experience on similar projects; and
 		 	ii.  Experience in the proposed role.
 		e.  Level of pre-construction Phase services represented by the minimum amount of hours committed.
 		f.  Level of Phase D services represented by the minimum projected amount of hours committed. 
 		g.  Proposed criteria for the requirement that subcontractors provide Payment and Performance Bonds.
 		h.  Experience and ability, including:
 		 	i.  Number of construction professionals in the company;
 		 	ii.  Number of administrative and other personnel in the company; 
 		 	iii.  Number of years the company has been in the business;
 		 	iv.  Construction management performance and experience with prior projects of similar type and scope; 
 		 	v.  Volume of construction management experience in the last three (3) years;
 		 	vi.  The company's ability within the past three (3) years to construct projects within specific project budgets and schedules;
 		 	vii.  The average percentage by which construction bids deviated from the estimated construction cost on projects completed in the last three (3) years;
 		 	viii.  Change orders as a percentage of the bid construction amount (including the nature of the Change Orders) on projects completed in the last three (3) years;
 		 	ix.  Compliance with applicable federal, state, and local regulations; and
 		 	x.  Existing workload relative to the size of the company and capacity to perform the project. 
 		i.  Any Project Evaluation Sheets completed by another PDB in furtherance of Section 3-10, above or by an A-E in furtherance of Section 7-3(A)(4)(p), below.
 	4.  A designee of the PDB will record the composite score from each individual Proposal Evaluation Sheet on the Evaluation Summary Sheet, a form prescribed by the AOC.
 	5.  The highest evaluated finalists according to the Evaluation Summary Sheet will be invited to participate in the interview process.
 	6.  The PDB must notify each finalist of the time and place of the interview, the names of the other finalists, and the selection criteria for the interview. The PDB must notify the finalists of the interview date at least two (2) weeks in advance thereof.
 	7.  The PDB must notify each firm that responded to the RFP of the finalists and the rest of the procedure that will be followed in the awarding of the contract. 
 	8.  The AOC will provide a standard Evaluation Score Sheet to be filled out by the PDB members evaluating the interviews. The Evaluation Score Sheet will contain criteria upon which the PDB will score the interviewees; and those criteria will be similar to the criteria set forth in the Proposal Evaluation Sheet, set forth above. A PDB must obtain prior approval from the AOC Manager of Capital Construction before deviating from the weighted criteria in the Evaluation Score Sheet. Each Evaluation Score Sheet will require the PDB member to sign a statement that he or she has complied with Section 3-3(D) and 5-1(H), above, or otherwise to list any ex parte communication that has occurred.
 	9.  Each finalist must bring to the interview a letter from its bonding company confirming its ability to furnish a Performance and Payment Bond equivalent to 100% of the projected construction budget as set forth in the Project Program Documents. 
 	10.  The PDB will interview the finalists, preferably on the same day. The finalists will be interviewed one at a time, and each interview will be attended only by representatives of the finalist and members of the PDB. The PDB members must keep confidential the substance of the interviews until a contract is awarded. 
 	11.  A typical CM presentation is limited to thirty (30) minutes followed by a fifteen (15) minute question and answer session. The PDB may alter the format as it deems appropriate.
E.  SELECTION: Each PDB member present at the interviews must fill out an Evaluation Score Sheet either during the interviews or in closed session afterward.
 	1.  A designee of the PDB will record the composite score from each individual Evaluation Score Sheet on the Evaluation Summary Sheet, a form prescribed by the AOC. 
 	2.  The CM firm with the highest rating on the Evaluation Summary Sheet must be selected as the CM for the Project.
F.  PROCUREMENT OF CM SERVICES: The Owner must enter into a contract with the CM selected by the PDB upon receipt of written authorization from the AOC Manager of Capital Construction. The Owner must use a standard form contract as developed and maintained by the AOC. At the end of Phase C-CM, when the GMP has been established by public bid, the Owner must enter into an Amendment to the contract with the CM to establish the Guaranteed Maximum Price and the construction critical path schedule. The Amendment must be on a standard form developed and maintained by the AOC.
5-4.  Procuring Financial Services.
Text
A.  SOLICITATION: The PDB must issue an RFP for the services of a financial advisor.
 	1.  The RFP must conform to the standard template in Figure 5-3, below.
 	2.  The Financial Advisor must complete and submit in response to the advertisement a Financial Advisory Services Questionnaire on a form prescribed by the AOC. The Questionnaire will include a Disclosure of Conflicts Statement in furtherance of Section 5-1(I). The offeror may also present any printed data, materials, or displays the offeror deems suitable for the PDB to consider. 
 	3.  The PDB must provide a copy of the program document and any special instructions to all interested parties who respond. 
 	4.  The PDB must advertise the RFP for Financial Advisor services in the county's legal newspaper and in the one of the following with the largest circulation in the County where the Project is located: Kentucky Enquirer, the Louisville Courier-Journal or the Lexington Herald Leader. See figure 5-3 for sample advertisement. 
 	5.  Direct Solicitations: Concurrent with or following the publication of the RFP, the PDB may also solicit any qualified financial advisor, based on past service on a KCOJ Project, to submit a Questionnaire and letter of interest. 
 	6.  Financial Advisor Services sample notice:
 Public Notice for Financial Advisory Services The  (Name)  County Project Development Board (PDB) proposes to construct a new judicial center (or renovate existing courthouse) to be located in  (City Name) , Kentucky.  The PDB invites interested Financial Advisors to submit a Financial Advisor Questionnaire along with a letter of interest to the  (Local Unit of Government ),  (Mailing Address)  KY  (Zip Code) . The Questionnaire must be returned to the address above no later than  (Month/Dav/Year), (Time) . Responses received after this date and time will not be considered. Responses must include qualifications and experience with issuances of local bonds, other information determined to be pertinent by the responder, and a fee quote not to exceed the maximum fee schedule in AP Part X, Table 9-1 for financial services. Offerors must submit ten (10) copies of their response. The Questionnaire and project program documents may be obtained from the office above, either personally or by mail, or may be requested from the AOC Department of Court Facilities,  Capital Construction@kycourts.net . The selection of a Financial Advisor will be based on the criteria listed in the Kentucky Court of Justice Administrative Procedures for the Court of Justice Part X, Section 5-4, which can be accessed at  http://courts.ky.qov/aoc/facilities/facilitiesprojectdevelopment.htm .
Click to view table.Figure 5-3. Sample Advertisement for Financial Advisory Services
B.  The PDB will meet in closed session to evaluate the responses.
 	1.  The PDB will evaluate the proposals based on the following criteria: 
 		a.  The relevant experience of the firm; 
 		b.  Financial stability of the firm as evidenced by the audited financial statements of the firm for the previous three (3) fiscal years;
 		c.  The relevant experience of the individual firm members proposed to work on the bond issuance;
 		d.  The relevant experience of the lead banker or contact person at the firm; and 
 		e.  The relevant experience of the person in the firm proposed to perform cash flow and debt structuring analyses.
 	2.  Members of the PDB must each use a Proposal Evaluation Sheet, a form prescribed by the AOC, to evaluate the proposals. Each Proposal Evaluation Sheet will require the PDB member to sign a statement that he or she has complied with Section 3-3(D) and 5-1(H), above, or otherwise to list any ex parte communication that has occurred.
 	3.  A designee of the PDB will record the composite score from each individual Proposal Evaluation Sheet on the Evaluation Summary Sheet for the Project. 
 	4.  At least two (2) most qualified firms, according to the Evaluation Summary Sheet, will be ranked.
C.  INTERVIEWS: Once the most qualified firms have been ranked, the PDB will vote in open session whether to leave the rankings in place or whether to interview at least the two (2) highest ranked firms to arrive at new rankings. 
 	1.  If the PDB votes to leave the rankings in place, the highest-ranked firm will be the PDB selected firm. 
 	2.  If the PDB votes to proceed with interviews, the process is as follows:
 		a.  The PDB must notify each finalist of the time and place of the interview, the names of the other finalist(s), and the selection criteria for the interview. The PDB must notify the finalists of the interview date at least two (2) weeks in advance thereof.
 		b.  The PDB must notify each firm that responded to the RFP of the finalists and the rest of the procedure that will be followed in the awarding of the contract.
 		c.  The AOC will provide a standard Evaluation Score Sheet to be filled out by the PDB members evaluating the interviews. The Evaluation Score Sheet will contain criteria upon which the PDB will score the interviewees. The PDB must obtain prior approval from the AOC Manager of Capital Construction before deviating from the weighted criteria in the Evaluation Score Sheet. 
 		d.  The PDB will interview the finalists, preferably on the same day. The finalists will be interviewed one at a time, and each interview will be attended only by representatives of the finalist and members of the PDB. The PDB members must keep confidential the substance of the interviews until a contract is awarded. 
 		e.  A typical financial advisor presentation is limited to thirty (30) minutes followed by a fifteen (15) minute question and answer session. The PDB may alter the format as it deems appropriate.
 		f.  Each PDB member present at the interviews must fill out an Evaluation Score Sheet either during the interviews or in closed session afterward. 
 		g.  A designee of the PDB will record the composite score from each individual Evaluation Score Sheet on the Evaluation Summary Sheet, a form prescribed by the AOC. 
 		h.  The firm with the highest rating on the Evaluation Summary Sheet is the selected offeror.
D.  PROCUREMENT OF FINANCIAL ADVISOR SERVICES: The Owner must enter into a contract with the financial advisor selected by the PDB upon receipt of written authorization from the AOC Manager of Capital Construction. The Owner must use a standard form contract as developed and maintained by the AOC. Fees paid to the financial advisor must not exceed the fee schedule limits set forth in Section 9-2, below. Any fee which exceeds this schedule must be paid by the Owner and may not be reimbursed from project funds.
5-5.  Other Professional Services.
Text
The PDB may contract with a civil engineer, geotechnical engineer, a commissioning agent or other Consultant as the PDB deems necessary to address a specific purpose, condition or need relating to the Project. Fees associated with that contract will be paid from the Project funds only if: 
 	A.  The procurement of a special consultant or commissioning agent has been approved in advance by the AOC Manager of Capital Construction and the AOC Budget Director; 
 	B.  The procurement process is competitive, mirroring that described in this Chapter, although interviews are not required;
 	C.  The cost of such professional services is a selection criterion in the competitive procurement process; and 
 	D.  The contract is approved by the AOC.
5-6.  Other Construction Services.
Text
The PDB may contract with a construction service provider as the PDB deems necessary to address a specific purpose, condition or need relating to the Project (e.g. contractor for demolition during a preconstruction phase when the PDB has selected a design-bid-build project delivery method with construction services provided by a GC). Fees associated with that contract will be paid from the Project funds only if: 
 	A.  The procurement of the construction service provider has been approved in advance by the AOC Manager of Capital Construction and the AOC Budget Director; 
 	B.  The procurement process is competitive, mirroring that described in this Chapter, although interviews are not required;
 	C.  The cost of such construction services is a selection criterion in the competitive procurement process; 
 	D.  The contract is approved by the AOC; and 
 	E.  The construction service provider furnishes a Performance and Payment Bond as described in Section 11-6, herein.
CHAPTER 6.
PHASES OF CONSTRUCTION.
6-1.  General. 
6-2.  Phase A. 
6-3.  Phase B: Design Development. 
6-4.  Phase C. 
6-5.  Phase D: Construction. 
6-6.  Authorizations to Proceed. 
6-1.  General.
Text
The KCOJ Capital Construction Program will be divided into various Phases. Those Phases are: 
 	A.  Phase A, which includes: 
 		1.  Phase A-1: Program Confirmation and Conceptual Design; and 
 		2.  Phase A-2: Schematic Design;
 	B.  Phase B: Design Development;
 	C.  Phase C: Construction Document Production followed by either: 
 		1.  Phase C-CM: Subcontract Bidding, GMP Development and Negotiation and GMP Amendment Execution; or
 		2.  Phase C-GC: General Contractor Bidding and Contractor Award; and
 	D.  Phase D: Construction.
6-2.  Phase A.
Text
A.  Phase A-1: Program Confirmation and Conceptual Design 
 	1.  During this phase, the Schematic Design Documents will be developed, and the estimate for the costs to construction and the Project Schedule will be refined.
 	2.  During this phase, the A-E will, prepare Schematic Drawings and outline specifications to define the style and type of the structure, the type of mechanical systems, controls, lighting, electrical systems, structural systems and supporting facilities for the Project which can be completed within the allowable construction costs and allowable Project Schedule. The A-E's specific duties during this phase will be outlined in the Contract between the Owner and the A-E, on a form developed and maintained by the AOC and will include making a presentation to the CFSC as set forth in Chapter 4 herein.
 	3.  If the PDB has chosen to construct the Project using a CM-at risk, the CM during this phase will work with the A-E, the PDB and the AOC Facilities Coordinator to develop the Schematic Drawings and will provide significant input on the estimate for the cost of construction and the Project Schedule. The CM's specific duties during this phase will be outlined in the Contract between the Owner and the CM, on a form developed and maintained by the AOC. 
 	4.  The AOC Manager of Capital Construction will execute a Phase Review of the Schematic Design Documents and the estimate for the cost of construction with the A-E to ensure that the Project will meet the needs of the KCOJ. The AOC Manager of Capital Construction will prepare a statement of the results of the review and comments to the PDB. Upon approval of the review by PDB, the PDB must sign and return to the A-E one (1) copy of these documents. Any comments must be addressed and/or incorporated into the Phase A design prior to the CFSC presentation as described below.
 	5.  As part of Phase A, the A-E must present a proposed Phase A plan and Program Cost Estimate to the CFSC. The A-E's presentation to the CSFC must include at least the following items, which must be furnished to the DCF for presentation to the CFSC in accordance with Section 4-4(C)(4):
B.  Phase A-2: Schematic Desiqn 
 	1.  During this phase, the Schematic Design Documents will be developed, and the estimate for the costs to construction and the Project Schedule will be refined.
 	2.  During this phase, the A-E will, prepare Schematic Drawings and outline specifications to define the style and type of the structure, the type of mechanical systems, controls, lighting, electrical systems, structural systems and supporting facilities for the Project which can be completed within the allowable construction costs and allowable Project Schedule. The A-E's specific duties during this phase will be outlined in the Contract between the Owner and the A-E, on a form developed and maintained by the AOC and will include making a presentation to the CFSC as set forth in Chapter 4 herein.
 	3.  If the PDB has chosen to construct the Project using a CM-at risk, the CM during this phase will work with the A-E, the PDB and the AOC Facilities Coordinator to develop the Schematic Drawings and will provide significant input on the estimate for the cost of construction and the Project Schedule. The CM's specific duties during this phase will be outlined in the Contract between the Owner and the CM, on a form developed and maintained by the AOC. 
 	4.  The AOC Manager of Capital Construction will execute a Phase Review of the Schematic Design Documents and the estimate for the cost of construction with the A-E to ensure that the Project will meet the needs of the KCOJ. The AOC Manager of Capital Construction will prepare a statement of the results of the review and comments to the PDB. Upon approval of the review by PDB, the PDB must sign and return to the A-E one (1) copy of these documents. Any comments must be addressed and/or incorporated into the Phase A design prior to the CFSC presentation as described below.
 	5.  As part of Phase A, the A-E must present a proposed Phase A plan and Program Cost Estimate to the CFSC. The A-E's presentation to the CSFC must include at least the following items, which must be furnished to the DCF for presentation to the CFSC in accordance with Section 4-4(C)(4):
 		a.  Anticipated Construction Start and Finish Dates;
 		b.  Drawings of a vicinity map depicting the location of the proposed Project; Site and Master Plans; and Floor Plans of Proposed Project with areas identified with nomenclature described in the Program Document and room numbers; 
 		c.  Functional Areas Listing showing relationships between authorized square footage and proposed square footage; 
 		d.  Project Construction Cost Estimate including site costs, design costs, construction costs, and
 		e.  Financing data, including estimated 20-year debt service schedule, as provided by the financial advisor.
 	6.  When the CFSC approves the plan, the A-E must incorporate any and all CFSC recommendations into the design. The PDB and the AOC Manager of Capital Construction will issue a written directive to proceed to Phase B Design when the program is in compliance with CFSC and AOC directives.
6-3.  Phase B: Design Development.
Text
A.  During this phase, the Design Development Documents will be prepared and the estimate of the cost of construction and the Project Schedule will be further updated. 
B.  During this phase, the A-E will prepare the Design Development Documents for review and approval of the PDB and the AOC and will further refine the Project Schedule. Unless a CM-at risk has been selected to provide cost estimates in preconstruction phases, the A-E will also further refine the estimate for the cost of the construction. The A-E's specific duties during this phase will be outlined in the Contract between the Owner and the A-E, on a form developed and maintained by the AOC.
C.  If the PDB has chosen to construct the Project using a CM-at risk, the CM during this phase will work with the A-E, the PDB and the AOC Facilities Coordinator in their review and evaluation of the Design Development Documents and will spend significant time in updating the estimate for the cost of construction and the project schedule. The CM's specific duties during this phase will be outlined in the contract between the Owner and the CM, on a form developed and maintained by the AOC.
D.  The AOC Manager of Capital Construction will execute a Phase Review of the Design Development Drawings and the estimate for the cost of construction with the A-E to ensure that the Project will meet the needs of the KCOJ. The AOC Manager of Capital Construction will prepare a statement of the results of the review and comments to the PDB. Upon approval of the review by PDB, the PDB must sign and return to the A-E one (1) copy of these documents with written approval to proceed to Phase C.
6-4.  Phase C.
Text
A  Construction Document Production  
 	1.  During this phase, the Construction Documents will be prepared, reviewed, revised and finalized.
 	2.  During this phase, the A-E will prepare and finalize the Construction Documents and will further refine the Project Schedule. Unless a CM-at risk has been selected to provide cost estimates in preconstruction phases, the A-E will also further refine the estimate for the cost of the construction. The A-E's specific duties during this phase will be outlined in the contract between the Owner and the A-E, on a form developed and maintained by the AOC.
 	3.  If the PDB has chosen to construct the Project using a CM-at risk, the CM during this phase will review and evaluate the Construction Documents and will refine the estimate of the cost of construction and assist in refining the Project Schedule. The CM's specific duties during this phase will be outlined in the contract between the Owner and the CM, on a form developed and maintained by the AOC. 
 	4.  The AOC Manager of Capital Construction will execute a Phase Review of the Construction Documents and the estimate for the cost of construction with the A-E to ensure that the Project will meet the needs of the KCOJ. The AOC Manager of Capital Construction will prepare a statement of the results of the review and comments to the PDB. Upon approval of the review by PDB, the PDB must sign and return to the A-E one (1) copy of these documents with written approval to proceed to Phase C-CM or C-CG. No Invitation to Bid may be published until the design has been approved in writing by the Kentucky Office of Housing, Buildings and Construction.
B.  Phase C-CM: Subcontract Bidding GMP Development and Negotiation and GMP Amendment Execution 
 	1.  If the PDB has chosen to construct the Project using a CM-at risk, the CM will solicit competitive bids from subcontractors and develop and finalize the GMP during this phase.
 	2.  Upon approval of the AOC Director, the CM may commence demolition and/or site work during Phase C of the Project on the condition that the Owner and the CM execute an amendment to the contract to authorize such work and that the CM furnish a Performance and Payment bond as required by Section 8-7, herein. 
 	3.  The CM's specific duties during this phase will be outlined in the contract between the Owner and the CM, on a form developed and maintained by the AOC. 
C.  Phase C-CG: General Contractor Bidding and Contractor Award 
 	1.  If the PDB has chosen to construct the Project using a GC, the PDB, with the assistance of the A-E, will solicit and receive competitive lump sum bids from GCs and award the contract to the lowest responsive, responsible bidder or to the bidder who provides the best value, depending upon the basis for award selected by the Owner. 
 	2.  Upon approval of the AOC Director, the Owner or the PDB may commence demolition and/or site work during Phase C of the Project. In such instance, the PDB, with the assistance of the A-E, will solicit and receive competitive lump sum bids for such work in accordance with Section 11-1, herein. No contractor may proceed with such demolition or site work until it has furnished a Performance and Payment bond as required by Section 11-6, herein.
6-5.  Phase D: Construction.
Text
A.  During this phase, the Project will be constructed in accordance with the Contract Documents developed during the earlier phases of the Project and in accordance with the Project Schedule. 
B.  The A-E's specific duties during this phase will be outlined in the Contract between the Owner and the A-E, on a form developed and maintained by the AOC. 
C.  If the PDB has chosen to construct the Project using a CM-at risk, the CM's specific duties during this phase will be outlined in the Contract between the Owner and CM, on a form developed and maintained by the AOC.
D.  If the PDB has chosen to construct the Project using a GC, the GC's duties during this phase will be outlined in the Contract between the Owner and the General Contractor, on a form developed and maintained by the AOC.
6-6.  Authorizations to Proceed.
Text
A.  For each pre-construction phase of the Project, the Chair of the PDB, after receiving a written authorization from the PDB, the AOC Manager of Capital Construction and the AOC Budget Director, may authorize the A-E and the CM, if applicable, to proceed with the next phase of the Project. 
B.  Nothing in the contract between the Owner and the A-E or the Owner and the CM should be construed as placing any obligation on the Owner to authorize the A-E or CM to proceed with any phase of its services beyond the written authorization of the PDB; nor is the Owner obligated to pay any fees to the A-E or CM incurred beyond the fees which apply to the authorized phase of the services, without written authorization as prescribed by AP Part X.
C.  Request for Authorization to Proceed with Phase D:  Upon a recommendation of the PDB, the AOC Manager of Capital Construction and the AOC Budget Director, the PDB must submit a Request for Authorization to Proceed to the AOC Director.
D.  Authorization to Proceed with Phase D:  Upon authorization by the AOC Director to proceed with Phase D, the PDB must direct the Owner to execute an amendment to the contract between the Owner and the CM or a contract between the Owner and the GC. The contracts must be in a form developed and maintained by the AOC. The A-E must obtain documentation for required bonding of the CM/GC. The A-E must provide copies of all contracts and bonds to the AOC Facilities Coordinator.
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7-1.  General.
Text
A.  The A-E will perform work on behalf of the PDB. The A-E will execute services, which are divided into phases as detailed in Chapter 6.
B.  Contract Documents:  Throughout the design and construction process, the A-E must use documents developed and maintained by the AOC.
 	1.  If the AOC has not developed a standard form for a particular purpose relating to the Project, the A-E may propose a document for such purpose for approval by the AOC. Any such proposed document must be consistent with the standard forms developed for the AOC and must incorporate AP Part X. 
 	2.  The A-E must ensure that AP Part X is incorporated in the contract documents. 
 	3.  The A-E must ensure that all contract documents contain a provision requiring all disputes relating to a contract between the Owner and a professional or construction service provider to be brought in Franklin Circuit Court, Franklin County, Kentucky.
C.  Types of Design Services:
 	1.  New Construction:  Design services for a new construction produces an original and unique design of a facility or an addition to an existing courthouse for the specific needs identified in the Program Document. Table 7-1 applies. 
 	2.  Renovations:  Design services for a renovation produces a design constituting:
 		a.  a major renovation of an existing courthouse; or 
 		b.  a major renovation of the existing courthouse combined with an addition to the existing courthouse.
Table 7-1 applies to all new construction and the construction of all additions. If the PDB elects to renovate part of the existing courthouse, the AE fee will be increased by 1.25% for only the pro rata portion of the Project that constitutes a major renovation of the existing facility, to be calculated by square footage.
D.  Legal Actions:
 	1.  The A-E must provide written notice to the Owner, the AOC General Counsel and the AOC Manager of Capital Construction of every legal action involving the Project. Legal action includes, but is not limited to: filing of liens, filing of complaints, scheduling of mediations or settlement conferences, and initiation of arbitration proceedings. 
 	2.  The A-E must serve as a witness in connection with any legal proceeding regarding the Project upon request of the PDB or the AOC.
E.  An A-E firm which has contracted with the Owner to provide design services for a Project may not also serve as a commissioning agent on the same Project. 
F.  Personnel: The A-E must not make any changes to the A-E design team members following the submission of is Architect-Engineer and Related Services Questionnaire in accordance with Section 5-2 unless it has provided the credentials of the replacement team member to the PDB and the PDB has approved the replacement.
7-2.  Representation and Warranties.
Text
A.  A-E/Design Team Qualifications: The lead architect(s) and engineer(s) assigned to work on the Project must be licensed to practice architecture or engineering or both within the Commonwealth of Kentucky.
B.  Licenses and Authorizations: The A-E must maintain all necessary licenses, permits and other authorizations necessary to act as A-E for the Project until the A-E duties have been fully satisfied. The PDB may only contract with licensed A-Es or architectural firms owned by licensed A-Es to provide A-E services.
C.  Insurance: Insurance requirements for the A-E will be set out in the Contract between the Owner and the A-E, as developed and maintained by the AOC. At a minimum, these requirements must include:
 	1.  Professional Liability Insurance in the amount of $1 million per occurrence, $2 million aggregate;
 	2.  General Liability Insurance in the amount of $1 million per occurrence, $2 million aggregate; 
 	3.  Worker's Compensation insurance as required by statute; and 
 	4.  Employer's Liability Insurance in the amount of $1 million.
7-3.  A-E Services.
Text
A.  BASIC SERVICES
 	1.  Basic Services include all traditional architectural and engineering services related to a construction project, including civil, structural, mechanical, and electrical services. While coordination of items listed in Section 7-5 is included in basic services, payment for those items will be made by the Owner. 
 	2.  Basic Services of the A-E are divided into Phases, as described in Chapter 6, above. They are further set forth in the Contract between the Owner and the A-E, which is developed and maintained by the AOC. 
 	3.  Basic Services for the pre-construction phases must include, at a minimum, the following:
 		a.  Meeting with the PDB and the DCF within fifteen (15) days of the award of the AE contract to confirm the Project's budget, purposes, concepts, and requirements and to determine any specific preferences with respect to the systems and other elements of the Project; 
 		b.  Preparation of Project Schedules and, unless the PDB has contracted with a CM to prepare Cost Estimates during pre-construction phases, Cost Estimates during each of the pre-construction phases; 
 		c.  Preparation of Schematic Design Documents;
 		d.  Making a presentation to the CFSC in accordance with Chapter 4, above and appearing before any other governmental agency as required by the PDB or the AOC in furtherance of the Project;
 		e.  Preparation and interpretation of Design Development Documents; 
 		f.  Preparation and interpretation of Construction Documents; 
 		g.  Meeting with the PDB and the DCF for review of and comment on the design at the end of each Phase of design (Phases A, B and C); 
 		h.  Coordinating and submitting all necessary documentation for all required code compliance reviews, including but not limited to Housing, Building and Construction (HBC);
 		i.  Ensuring that the PDB submits required documents to obtain the established prevailing wage grades for the Project and publishing the established prevailing wage with the bidding documents;
 		j.  Preparation of Bidding Documents in accordance with AP Part X Chapter 11;
 		k.  Assistance with the bidding process and in evaluating bids; 
 		l.  Filing of all required documents with governmental authorities having jurisdiction over the Project, including obtaining necessary permits to allow the Project to proceed into construction;
 		m.  Coordination of design consultant services; and
 		n.  Obtaining copies of Performance and Payment bond documents required for the GC/CM and providing those copies to the PDB and the AOC.
 	4.  Basic Services for the construction phase must include, at a minimum, the following:
 		a.  Reviewing and advising the PDB and the AOC as to the accuracy and sufficiency of the Schedule of Values submitted by the GC/CM;
 		b.  Reviewing and advising the PDB and the AOC as to the sufficiency of the Critical Path Schedule submitted by the GC/CM; 
 		c.  Preparing design documents in connection with Change Orders; 
 		d.  Evaluating Change Orders and making recommendations to the PDB and the AOC concerning those Change Orders;
 		e.  Promptly responding to Requests for Information from the GC/CM;
 		f.  Reviewing GC/CM submittals and making approvals of or recommendations about such submittals;
 		g.  Making no fewer than two visits to the worksite each month and providing written reports to the PDB and the DCF concerning whether the work is proceeding in accordance with the Construction Documents;
 		h.  Making recommendations to the PDB and the DCF as to whether any special testing or inspection of the work is needed and assisting the Owner in procuring the services of a Special Inspector;
 		i.  Reviewing payment applications and making recommendations to the PDB and making certifications to the PDB and the AOC that the work has progressed to the point indicated in the payment applications based on the Schedule of Values;
 		j.  Facilitating and documenting all design-related meetings including: 
 		 	i.  Attending all PDB and construction progress meetings and recording minutes of progress meetings if there is no CM on the Project; and
 		 	ii.  Meeting with the representatives of the PDB and the AOC as required by the PDB or the AOC, or as necessary to expedite Project progress or to resolve A-E issues;
 		k.  Conducting one inspection to determine the date of Substantial Completion;
 		l.  Conducting up to two inspections to determine the date of Final Completion; m. Visiting the worksite up to two times during the one-year warranty period to assist the Owner in evaluating the need for any corrective measures; n. Assist the CM/GC as necessary in making final corrections to the drawings, incorporating all changes and revisions made during the progress of the work so as to provide record drawings fully depicting the as-built condition of the Project; 
 		m.  
 		n.  
 		o.  Providing to the PDB all manuals, operating instructions, record drawings, warranties, guarantees and other documents required by the construction contract and submitted by the CM/GC; and 
 		p.  Making a final written report to the AOC within thirty days of final payment to the GC/CM. Such written report must include, at a minimum, the following:
 		 	i.  Evaluation of Project Change Orders; 
 		 	ii.  Evaluation of the Project schedule; 
 		 	iii.  Evaluation of the performance of the Project CM or GC; and 
 		 	iv.  Suggestions that would have improved the Project.
B.  ADDITIONAL SERVICES
 	1.  Additional Services are those services which are significant, unreasonable, and extraordinary work outside of the scope of the basic services listed above and as further identified in the Contract between the Owner and the A-E, which is developed and maintained by the AOC.
 	2.  Additional services may include making revisions to the Schematic Design, Design Development, or Construction Documents after they have been approved by the Owner except for:
 		a.  Those revisions requested by the CFSC; 
 		b.  Those documents identified by the CM/GC as presenting constructability problems; 
 		c.  Those documents needing revisions to reflect clarifications and assumptions and allowances on which a GMP is based;
 		d.  Those documents which need revisions in order to comply with state or local building codes; 
 		e.  Those documents which require redesign because of an error or omission on the part of the A-E;
 		f.  Those documents which require revisions in order to conform to the construction budget as identified in the Project Program Documents; and 
 		g.  Any other revisions which are due to causes within the control of the A-E.
 	3.  Additional Services may include construction services required because of extended construction time as provided in this section. When the PDB requires the A-E to provide Phase D inspection and construction administration services for an extended period and there is no fault of the A-E for the extension, then the PDB and the AOC Manager of Capital Construction may authorize additional compensation for hourly additional services provided during extended period with the approval of the AOC Budget Director. This authorization is limited as follows: 
 		a.  For Projects with construction costs less than $20 million, “extended construction time” means Phase D construction lasting more than 24-months. 
 		b.  For Projects with construction costs greater than $20 million, "extended construction time" means Phase D construction lasting more than 28-months. 
 		c.  Services which are basic services and are not recurring monthly services are not eligible to be considered as additional services, including but not limited to: shop drawing reviews, Change Order processing, record drawings, punch list, final inspections, and closeout documents. 
 		d.  Services which may be eligible to be considered as additional construction services include only recurring monthly services such as: attendance at regular monthly meetings and monthly worksite inspections.
 	4.  Time spent serving or preparing to serve as a witness in connection with a legal proceeding regarding the Project in which the A-E is not a party may be considered as an additional service.
7-4.  A-E Fees.
Text
A.  GENERAL: Contract fees and payments are determined by AP Part X. The fee provisions of AP Part X take precedence over any conflicting provisions in a contract with an A-E.
 	1.  Requests for Payments must be submitted to the PDB monthly on an Invoice for Architectural Services as developed by the AOC. Payment requests must be entered into the CPTS simultaneously with submission of the Invoice. The Owner must not process or execute payment for any invoice of services that is not approved and authorized by the PDB and the AOC for payment. 
 	2.  Retainer Fees: Neither the Owner, the PDB nor the AOC, may pay retainer fees for A-E Services.
B.  FEES FOR BASIC SERVICES
 	1.  Fees for Basic Services during pre-construction phases are calculated by multiplying the applicable percentage found in Table 7.1 by the estimated cost of construction in the Project Program documents. Fees for Basic Services during Phase D are calculated by multiplying the fee percentage by the actual cost of construction.
 		a.  The percentage multiplier to be inserted in the A-E contract is determined by using estimated construction costs as stated on the Project Program Document. This percentage multiplier is used throughout the Project to determine the A-E fee and does not adjust when the actual cost of construction is determined. 
 		b.  For Projects that are constructed using the CM at-Risk project delivery method, the actual cost of construction is the Guaranteed Maximum Price as modified by additive and deductive Change Orders. 
 		c.  For Projects that are constructed using the Design-bid-build project delivery method with a General Contractor as a constructor, the actual cost of construction is the Contract Price as modified by additive and deductive Change Orders.
 Estimated construction budget based on project program documents   Total Percent Up to $20,000,000 7.75 $20,000,001 to $25,000,000 7.3 $25,000,001 to $50,000,000 6.9
Click to view table.
Table 7-1 Uniform Standards for the Payment of Architect-Engineer Services
 	2.  If the PDB has elected to renovate an existing facility, the A-E's fee percentage will increase by 1.25% in accordance with Section 7-1(C)(2), above.
 	3.  If the PDB has elected to construct the Project using a design-bid-build project delivery method and the A-E performs services as described in Section 6-4(C)(1), then the A-E will receive an additional lump sum payment of $50,000 upon completion of Phase C-GC.
C.  PAYMENT OF FEES FOR BASIC SERVICES
 	1.  For the purposes of this subsection, phase completion occurs when the PDB has, upon authorization from the AOC, issued a written notice to proceed with the next Phase of the Project. 
 	2.  Basic Fees for the pre-construction phases are based on the estimated construction costs in the project program documents. 
 	3.  Payments for Basic Fees as set forth in Section 7-4(B)(1) for pre-construction phases must not exceed the following percentages of the total Fee for Basic Services, and are made only upon completion of each Phase, except as noted in Section 7-4(C)(4), below: 
 		a.  Upon completion of Phase A —15%
 		b.  Upon completion of Phase B — 20% 
 		c.  Upon completion of Phase C — 35%
 		d.  Upon completion of Phase C-CM or C-GC — 5%
 	4.  During Phase C, the PDB may allow a maximum of two (2) partial payments if: 
 		a.  The first payment is not more than 50% of the allocated Phase C A-E fee; 
 		b.  The A-E requests such a payment;
 		c.  Phase C services are at least 50% complete; and 
 		d.  Partial payment has been approved by the AOC Manager of Capital Construction and the AOC Budget Director.
 	F.  Adjustment for Phases A-C Fees After Bids Received: No adjustments will be made to fees earned and paid in Phases A-C after bids are received and the GMP or Contract Price is established. 
 	G.  Payments for Phase D services are based on the Contract Price or the GMP, including approved, written additive and deductive Change Orders. 
 		a.  Throughout Phase D, the PDB will authorize the Owner to pay the A-E the remaining twenty-five percent (25%) of its total fee through monthly payments made according to the percentage of completed construction as identified by the constructor's pay applications.
 		b.  Final payment to the A-E will not be made until the Owner has received a Certificate of Substantial Completion, the record drawings, including one (1) set of drawings and specifications submitted in United States National CAD Standard format on one (1) compact diskette (CD), and the written report described in Section 7-3(A)(4)(p). 
 		c.  Within 90 calendar days after KCOJ acceptance and occupation of the facility, the A-E must submit to the PDB, the AOC Manager of Capital Construction, and the AOC Budget Director, a memorandum of record stating that either all of its charges for work have been submitted and paid with regard to the Project or detailing any and all invoices or statements of charges which are outstanding or have not been paid. H. As a prerequisite for payment, the A-E must provide partial lien and claim waivers from any of its consultants, verifying payment for all work included in prior payment applications and verifying payment for the completed work included in the tendered payment application. Such waivers will be conditional upon payment. I. No payments may be made without the written authorization of the AOC Manager of Capital Construction or designee and the AOC Budget Director.
 	H.  As a prerequisite for payment, the A-E must provide partial lien and claim waivers from any of its consultants, verifying payment for all work included in prior payment applications and verifying payment for the completed work included in the tendered payment application. Such waivers will be conditional upon payment.
 	I.  No payments may be made without the written authorization of the AOC Manager of Capital Construction or designee and the AOC Budget Director.
D.  FEES FOR ADDITIONAL SERVICES 1
 	1.  Hourly Rates: The PDB must negotiate hourly rates for any authorized additional services of the A-E prior to entering into a contract with the A-E. 
 		a.  The agreed-upon hourly rate must be approved by the AOC Manager of Capital Construction or designee and included in the Contract between the Owner and the A-E.
 		b.  These hourly rates establish the basis of payment for all other design services as described herein.
 		c.  Hourly rates negotiated and written into any executed contract must not be contrary to reasonable and accepted standards of the profession or duties associated with that hourly rate.
E.  REIMBURSABLE EXPENSES:
 	1.  The PDB and the AOC may authorize reimbursement for only the actual cost of the following expenses: 
 		a.  Fees paid for securing approval of authorities having jurisdiction over the Project; 
 		b.  Reproductions, plots, standard form documents, postage, handling and delivery of Instruments of Service; 
 		c.  Models and mock-ups requested by the Owner; and 
 		d.  The expense of additional insurance coverage or limits requested by the Owner in excess of the minimum limits required by AP Part X.
F.  PAYMENT FOR ADDITIONAL SERVICES AND REIMBURSABLE EXPENSES
 	1.  Requests for consideration of additional services must be made prior to any such work being performed and require written authorization and approval of the request by the PDB, the AOC Manager of Capital Construction, and the AOC Budget Director.
 	2.  Additional services rendered prior to such approval will not be given consideration for payment.
 	3.  All invoices or payment requests for additional services and reimbursable expenses must be presented contemporaneously with the event and approved or denied by the PDB. All such requests must be presented within 30 days of the event or they must be void and rejected with prejudice by the PDB, the AOC Manager of Capital Construction and the AOC Budget Director. a. Payment requests made on a timely basis and properly submitted in writing to the PDB may be rejected with or without prejudice. b. Those claims rejected without prejudice may be resubmitted at a future date. 4. All invoices or payment requests for additional services or reimbursable expenses must
 		a.  Payment requests made on a timely basis and properly submitted in writing to the PDB may be rejected with or without prejudice.
 		b.  Those claims rejected without prejudice may be resubmitted at a future date. 4. All invoices or payment requests for additional services or reimbursable expenses must
 	4.  All invoices or payment requests for additional services or reimbursable expenses must provide itemized details of additional claims, payments, services, or expenses. The itemized, breakdown, breakouts, or delineation of services or claims of service must be provided to the PDB, the DCF and the AOC Budget Director who may, in their discretion authorize full or partial payment thereof. 
 	5.  Authorization for payments for additional services and reimbursable expenses must be in accordance with AP Part X. No payments may be authorized by the PDB unless the A-E has strictly complied with this Section.
7-5.  Payment for Other Items Coordinated by A-E.
Text
The following items will be coordinated by the A-E in accordance with the Contract between the Owner and the A-E as developed and maintained by the AOC, but will be paid by the Owner:

• The site survey, if not already executed; 
• Geotechnical surveys and analysis; 
• Environmental surveys, if needed (including but not limited to hazardous materials abatement);
• Required permits and code compliance reviews to proceed into construction, including HBC;
• Special inspections and testing; and
• Commissioning. None of these items are included in the Contract Price or GMP for the purposes of calculation of fees for the A-E or the CM.

None of these items are included in the Contract Price or GMP for the purposes of calculation of fees for the A-E or the CM.
7-6.  Consultants.
Text
A.  The A-E must employ a structural engineer for the design and direct supervision of the professional services associated with that portion of the work. 
B.  The A-E may employ any other necessary engineers as it deems appropriate. The Owner and the AOC reserve the right to reject any consultant proposed by the A-E and to require the A-E to select another consultant. 
C.  All such consultants must maintain the required licenses required for their work on the Project, and maintain insurance in accordance with Section 7-2(C). 
D.  The A-E is solely responsible for payment of its consultants or sub-consultants. 
E.  The A-E assumes responsibility to the Owner for negligent acts, errors, and omissions of its consultants or sub-consultants for professional services within its scope of work and must promptly and without additional compensation correct any errors, omissions, deficiencies, or conflicts in the work product caused by the negligent acts, errors or omissions of the A-E or its consultants or both
7-7.  Change Orders.
Text
A.  The processes and procedures for change orders, including duties of the A-E, are set forth in Sections 8-9 and 11-7, below. 
B.  In addition to the Phase D fee for change orders described in 7-4(C)(7)(a), the A-E will receive a Phase A-C fee for additive change orders to be calculated by multiplying 75% of the contractual fee percentage by the increase in the GMP or contract sum represented by the change order. 
C.  Design services relating to deductive change orders are considered part of basic services. 
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8-1.  General.
Text
A.  The CM will perform work on behalf of the PDB. The CM will execute services, which are divided into phases as detailed in Chapter 6. 
B.  Contract Documents:  Throughout the design and construction process, the CM must use documents developed and maintained by the AOC.
 	1.  If the AOC has not developed a standard form for a particular purpose relating to the Project, the CM may propose a document for such purpose for approval by the AOC. Any such proposed document must be consistent with the standard forms developed for the AOC and must incorporate AP Part X.
 	2.  The CM must ensure that AP Part X is incorporated in the subcontract documents. 
C.  Legal Actions:
 	1.  The CM must provide written notice to the Owner, the AOC General Counsel and the AOC Manager of Capital Construction of every legal action involving the Project. Legal action includes, but is not limited to: filing of liens, filing of complaints, scheduling of mediations or settlement conferences, and initiation of arbitration proceedings.
 	2.  The CM must serve as a witness in connection with any legal proceeding regarding the Project upon request of the PDB or the AOC.
 	3.  The CM must ensure that all contract documents contain a provision requiring all disputes relating to a contract between the Owner and a professional or construction service provider to be brought in Franklin Circuit Court, Franklin County, Kentucky.
8-2.  Insurance.
Text
A.  Insurance requirements for the CM will be set out in the Contract between the Owner and the CM as developed and maintained by the AOC. At a minimum, these requirements must include:
 	1.  Payment and Performance Bonds in accordance with Section 8-7; 
 	2.  General Liability Insurance in the amount of $2 million per occurrence, $5 million aggregate; 
 	3.  Worker's Compensation insurance as required by statute; and 
 	4.  Employer's Liability Insurance in the amount of $1 million. 
B.  The CM must purchase Builder's Risk on behalf of the Owner. Builder's Risk insurance premiums are reimbursable costs. 
8-3.  Rights and Responsibilities.
Text
A.  The CM will provide its construction management and construction services for the Project with the understanding that it is at risk to deliver the completed project within the time parameters and financial constraints set forth within the GMP.
B.  Meetings:
 	1.  The CM must attend all PDB and construction progress meetings and record minutes of progress meetings; 
 	2.  The CM must attend all meetings with the representatives of the PDB and the AOC as required by the PDB or the AOC, or as necessary to expedite Project progress or to resolve CM issues; and 
 	3.  The CM must appear before any governmental agency as required by the PDB or the AOC in furtherance of the Project.
C.  Critical Path Schedule: The CM must prepare and establish a Critical Path Schedule to establish a timeline for all construction events. The CM must document any and all circumstances and events that adversely affect the Critical Path Schedule.
D.  Liquidated Damages:
 	1.  For projects with a GMP less than $15,000,000, liquidated damages will be assessed against the CM in the amount of $1,500 per day for each day that substantial completion is delayed beyond the substantial completion date in the contract, as amended by Change Order. 
 	2.  For projects with a GMP more than or equal to $15,000,000, liquidated damages will be assessed against the CM in the amount of $1,750 per day for each day that substantial completion is delayed beyond the substantial completion date in the contract, as amended by Change Order. 
E.  Tap on fees: The CM is responsible for coordinating payment of tap-on fees.
F.  Record Drawings: The CM must create and submit to the PDB and the AOC detailed and comprehensive record drawings, in accordance with the United States CAD Standard, depicting all as-built construction. The record drawings must be submitted to the A-E, the Owner and to the AOC, as follows: one (1) printed set each of the working drawings and specifications each. 
G.  The CM must make a final written report to the AOC within thirty days of final completion. Such written report must include, at a minimum, the following: 
 	1.  Evaluation of Project Change Orders; 
 	2.  Evaluation of the Project schedule;
 	3.  Evaluation of the performance of the Project A-E; and 
 	4.  Suggestions that would have improved the Project.
H.  The CM's specific rights and responsibilities during each Phase of the Project will be outlined in the contract between the Owner and the CM, on a form developed and maintained by the AOC.
8-4.  Selection of Subcontractors.
Text
A.  The CM must advertise for bids or proposals from subcontractors and suppliers on a competitive basis and administer the selection process for subcontractors and suppliers. 
B.  Prior to soliciting bids or proposals, the CM must determine whether it will select the subcontract awardees / suppliers on the basis of lowest responsive, responsible bid, or select the subcontract awardees / suppliers on the basis of best value.
C.  The criteria that form the basis of the award must be communicated in the bidding documents. 
D.  The CM may elect to self-perform portions of the Work only if the CM has competitively bid that portion of the work and presented its bid or proposal in the same manner as any subcontractor and the PDB approves such self-performance. 
E.  The bidding documents must instruct the bidder or offeror to submit its bid to the Owner. The Owner will then tender the bids to the CM for selection of the subcontractors and suppliers.
F.  The bidding documents must be consistent with the terms and conditions of the Owner / CM contract and with AP Part X and be approved by the AOC Manager of Capital Construction and the AOC Office of Legal Services before publication. In the event of an inconsistency between the bidding documents and the terms and conditions of the Owner / CM contract and AP Part X, the terms and conditions of the Owner / CM contract and AP Part X control. 
G.  The CM must receive and review at least two bids for each bidding package. In the event that the CM does not receive two bids for a bidding package, it must re-bid that package. 
H.  Based upon its review of the bids, the CM must select the subcontractors and suppliers it intends to use as a part of the GMP; and the CM will present a list of the selected subcontractors and suppliers to the PDB for approval, which approval must not be unreasonably withheld.
I.  The CM must contract directly with its selected subcontractors, as approved by the PDB, and is at risk for their performance.
J.  The bidding documents must contain provisions allowing the Owner to purchase certain materials directly to enable the Owner to save Kentucky sales tax in accordance with KRS § 139.470(7). 
K.  The protest procedures set forth in Chapter 5-1(K) apply to solicitations and awards of subcontract under this Section.
8-5.  Development of the GMP.
Text
A.  Unless a bid protest concerning the award of a subcontract or selection of a supplier has been filed, the CM must propose a GMP Phase D Amendment in accordance with the requirements and restrictions set forth in the contract between the Owner and CM, within three (3) weeks after PDB approval of the CM's subcontractor and supplier list. The GMP Phase D Amendment must be on a form developed and maintained by the AOC.
B.   B. In the event that the proposed GMP Phase D Amendment amount is within the Construction Cost Estimate in the Project Program Documents, and the Owner finds that the proposed GMP Phase D Amendment meets all requirements and restrictions, then the Owner and CM will execute Amendment No. 1 to the Owner-CM contract after the AOC Director has given written authorization to the Owner and CM to do so.
C.  In the event that the proposed GMP Phase D Amendment amount exceeds the Construction Cost Estimate in the Project Program Documents, the Owner, with the assistance of the A-E, can either work with the CM to make adjustments to the GMP Phase D Amendment amount or bid the project to General Contractors.
D.  The CM's specific rights and responsibilities during the GMP Phase D Amendment preparation, proposal and agreement process will be outlined in the contract between the Owner and the CM, on a form developed and maintained by the AOC.
E.  The proposed GMP Phase D Amendment must include, but not be limited to: specific schedule requirements, specific CM staffing requirements, a specific project logistical plan, and a description of any work to be self-performed by the CM. The specifics of the requirements and restrictions of the GMP Phase D Amendment will be outlined in the contract between the Owner and the CM, on a form developed and maintained by the AOC.
F.  The CM's proposed Phase D GMP Amendment amount must include, in general, amounts for proposed subcontractors and suppliers, the premium for the CM's provision of the required Performance and Payment Bond(s) and the CM's fee for its Phase D services. The CM's proposed Phase D GMP Amendment amount shall not include any of the CM's costs associated with its personnel not stationed at the site, any of the CM's costs incurred in any pre-construction phase or in the preparation of the proposed GMP Phase D Amendment, including any revisions to any proposed GMP Phase D Amendment, or any contingencies. The specifics of what costs can and cannot be included within the CM's proposed Phase D GMP Amendment amount will be outlined in the contract between the Owner and the CM, on a form developed and maintained by the AOC
8-6.  CM Fees.
Text
A.  The Owner must authorize payment to the CM once such payment has been approved by the PDB, the AOC Manager of Capital Construction, and the AOC Budget Director. 
B.  Funding for CM services must be obtained from the estimated construction cost in the Project's budget as described in the Project Program Documents. 
C.  The CM will receive a fee of one percent (1%) of the Construction Cost Estimate in the Project Program Documents for pre-construction services, to be administered as follows:
 	1.  Upon completion of Phase A of the Project, the CM will receive a total fee of 0.22% of the Construction Cost Estimate in the Project Program Documents. This fee is inclusive of all CM costs during Phase A-1 and A-2. 
 	2.  Upon completion of Phase B of the Project, the CM will receive a total fee of 0.25% of the Construction Cost Estimate in the Project Program Documents. This fee is inclusive of all CM costs during Phase B.
 	3.  Upon completion of Phase C of the Project, the CM will receive a total fee of 0.1% of the Construction Cost Estimate in the Project Program Documents. This fee is inclusive of all CM costs during Phase C. 
 	4.  Upon completion of Phase C-CM of the Project, the CM will receive a total fee of 0.43% of the Construction Cost Estimate in the Project Program Documents. This fee is inclusive of all CM costs during Phase C-CM.
 	5.  If a PDB selects a CM after the commencement of Phase A, the CM will receive a fee for only those Phases in which it has fully participated and for which it fulfills its contractual obligations according to the contract between the CM and the Owner. 
D.  For its services during Phase D of the Project, the CM will receive a fee totaling seven percent (7%) of the Phase D Construction Costs as defined in the contract between the Owner and the CM. This fee is inclusive of all of the CM's on-site General Conditions and all of its other costs during Phase D, with the exception of the CM's premium for providing the Performance and Payment Bond(s), with a penal sum equivalent to one hundred percent (100%) of the GMP, which premium shall be separately reimbursed by the Owner as part of the CM's first Phase D pay application.
 	1.  Each payment in Phase D will be paid according to the percent of completed construction as determined by the A-E. 
 	2.  Payments under Phase D will be made less a ten percent (10%) retainage until the Project is 50% complete. When the A-E has certified that the Project is 50% complete, subsequent payments to the CM will be made less a five percent (5%) retainage.
 	3.  Final payment to the CM will not be made until the CM has completed the Project punch list and the PDB and the AOC Manager of Capital Construction have received the following: 
 		a.  Record drawings which are complete and fully depict the as-built condition of the Project.
 		b.  Operations and Maintenance Manuals.
 		c.  A Certificate of Substantial Completion. 
 		d.  A Release of Liens and Consent of Surety to Release Final Payment. 
 		e.  Any other close-out documents required. 4. The CM must submit Applications for Payment of its fees for the various Phases of the Project, on a form prescribed by the AOC, in accordance with the terms of the contract between the Owner and the CM, which will be on a form developed and maintained by the AOC. In addition to submitting its Application for Payment to the Owner and the Architect/Engineer, the CM must simultaneously submit Payment request information in the CPTS, as directed by the AOC. 5. As a prerequisite for payment, the CM must provide partial lien and claim waivers from any of its subcontractors and suppliers, verifying payment for all work included in prior payment applications and verifying payment for the completed work included in the tendered payment application. Such waivers will be conditional upon payment. 6. Within 90 calendar days after KCOJ acceptance and occupation of the facility, the CM must submit to the PDB, the AOC Manager of Capital Construction, and the AOC Budget Director, a memorandum of record stating that either all charges for work have been submitted and paid with regard to the Project or detailing any and all invoices or statements of charges which are outstanding or have not been paid.
 	4.  The CM must submit Applications for Payment of its fees for the various Phases of the Project, on a form prescribed by the AOC, in accordance with the terms of the contract between the Owner and the CM, which will be on a form developed and maintained by the AOC. In addition to submitting its Application for Payment to the Owner and the Architect/Engineer, the CM must simultaneously submit Payment request information in the CPTS, as directed by the AOC. 
 	5.  As a prerequisite for payment, the CM must provide partial lien and claim waivers from any of its subcontractors and suppliers, verifying payment for all work included in prior payment applications and verifying payment for the completed work included in the tendered payment application. Such waivers will be conditional upon payment.
 	6.  Within 90 calendar days after KCOJ acceptance and occupation of the facility, the CM must submit to the PDB, the AOC Manager of Capital Construction, and the AOC Budget Director, a memorandum of record stating that either all charges for work have been submitted and paid with regard to the Project or detailing any and all invoices or statements of charges which are outstanding or have not been paid.
8-7.  Performance and Payment Bond(s).
Text
A.  The CM will not be required to furnish Performance or Payment Bond(s) during Phases A-1, A-2, B, C or C-CM of the Project, unless subcontracts for demolition and/or site work are awarded in Phase C, in which case the CM must furnish a Performance and Payment bond as required by Section 8-7(E), below.
B.  Within three (3) days of execution of the Phase D GMP Amendment to the Owner-CM Contract, the CM must furnish Performance and Payment Bond(s), with a penal sum equivalent to one hundred percent (100%) of the GMP, to the Owner in accordance with the requirements set forth below. The CM must not enter into any subcontracts to perform work on the Project until it furnishes its Performance and Payment Bond(s), with a penal sum equivalent to one hundred percent (100%) of the GMP, as set forth below. 
C.  As set forth herein, the CM must, within three (3) days of execution of the Phase D GMP Amendment to the Owner-CM Contract and prior to entering into any subcontracts to perform work on the Project, furnish Performance and Payment Bond(s) to the Owner as obligee, on a form satisfactory to the AOC, issued by a surety company authorized to do business in the Commonwealth of Kentucky and with a penal sum equivalent to one hundred percent (100%) of the GMP, as it may be increased, the conditions of which must bind the CM, as principal, and the surety, to the performance of the contract according to the terms, conditions and specifications of the contract, and any changes or modifications thereto and to the payment of all costs for labor, materials, equipment, supplies, taxes and any other proper charges and expenses incurred or to be incurred in the performance of the contract. 
D.  The Owner will reimburse the CM for the premium paid by the CM for furnishing the required Performance and Payment Bond(s). 
E.  The CM cannot proceed to award demolition or site work contracts during Phase C of the Project until it furnishes Performance and Payment bonds with a penal sum equivalent to one hundred percent (100%) of the value of such work as required by this section. 
F.  The CM cannot proceed with any portion of the Phase D work on the Project until it furnishes the Performance and Payment Bond(s), with a penal sum equivalent to one hundred percent (100%) of the GMP, as set forth herein. 
G.  In the event that the CM defaults under the terms of its contract with the Owner, and the surety is required to supplement or replace the CM, the surety must comply with all requirements of the original contract between the Owner and the CM, included, but not limited to, compliance with AP Part X.
8-8.  Contingencies.
Text
A.  As stated in Section 8-5(F), above, the GMP may not include any contingencies.
B.  The contract between the Owner and the CM will contain a provision which provides that in the event that the proposed GMP is less than the estimated construction costs in the Project Program Documents, then the difference between the proposed GMP and the estimated construction costs as set forth in the Project Program Documents will be considered as a “GMP Contingency.”
 	1.  This GMP Contingency will not be included in the GMP. 
 	2.  The CM may request that the Owner issue a Change Order from the GMP Contingency for any allowable construction costs as set forth in the contract between the Owner and the CM, except for the following:
 		a.  Additional CM personnel or personnel related costs, not including trade labor; 
 		b.  Any additional fee; or 
 		c.  Any additional bond or insurance costs. 
C.  If the GMP contingency is not expended, then the CM will receive neither an additive nor deductive Change Order for the remainder of that GMP contingency. The remaining GMP contingency will be processed in accordance with Section 14-5, below.
8-9.  Change Orders.
Text
A.  General: Project Change Orders may increase, decrease, or cause no change in the cost of the Project.
B.  The CM or the A-E may propose Change Orders only to the extent that the condition requiring such proposed changes is beyond the control of the CM or the A-E, and only for one of the following purposes: 
 	1.  To correct unforeseen or unknown issues or conditions; or
 	2.  To make necessary modifications to increase efficiency or durability of primary and supporting facility components.
C.  The PDB or the AOC may propose a Change Order only if sufficient Project funds remain unobligated in the Project account. 
D.  No document, including a Change Order, is a recognized encumbrance to the Project until it is fully executed and signed by all required parties.
E.  All Change Orders require the approval of the PDB, the AOC Manager of Capital Construction, the AOC General Counsel or designee, and the AOC Budget Director.
F.  The AOC will only approve time extensions by Change Order when the extension is due to no fault of the CM or its subcontractors G. Change Order Process: 
 	1.  A proponent of a proposed Change Order must submit such proposed Change Order to the A-E. 
 	2.  The A-E must receive and promptly examine change requests from the proponent, request additional information from the proponent, if necessary, and advise the AOC Facilities Coordinator and the PDB of the request. The A-E must:.
 		a.  Evaluate proposed Change Order impacts and costs, determine whether the proposed change(s) are acceptable for presentation to the PDB and ensure proposed costs are fair and reasonable, or reject the proposed change(s) based on documentation. 
 		b.  Enter Change Order request data into the AOC Project Tracking System as directed by the AOC.
 		c.  Provide all supporting and backup for all requests for material, labor, equipment, etc., included in the Project Change Order request. 
 		d.  Issue and collect required signatures for all authorized and approved changes. 
 	3.  The AOC Manager of Capital Construction or designee must approve, disapprove or request modification to the requestor, of a submitted Change Order Request in the CPTS. Upon approval by the AOC Manager of Capital Construction, the submitted Change Order request must be considered for approval by the AOC Budget Director and the AOC General Counsel.
 	4.  The AOC General Counsel or designee must determine whether the Change Order is in accordance with AP Part X. 
 	5.  The AOC Budget Director must determine whether authorized funding is available for the submitted Change Order request.
 	6.  The CM must advise the AOC and the PDB of any Change Order requests and assist the A-E in promptly examining Change Order requests from the requestor, requesting additional information from the Change Order requestor, if necessary.
H.  CM Fees on Change Orders:
 	1.  A Change Order which results in an increase or decrease in the GMP will be calculated by the Cost of the Work, as defined in the Owner / CM contract, plus an amount not to exceed seven percent (7%). 
I.  The PDB and the AOC must authorize additional compensation for Change Orders resulting in a compensable time extension, as determined by the PDB and the AOC with the assistance of the A-E, as follows: 
 	1.  In consideration for the payment of $15,000, the CM will not seek additional costs or damages for any time extension for the first ninety (90) days following the original date of Substantial Completion as set forth in Amendment 1 to the CM contract. 
 	2.  If the CM were to seek additional costs or damages for any time extension beyond that ninety (90) day time frame, the compensation for such time extension will be calculated by multiplying the number of days associated with the time extension by the per diem amount of the CM's General Conditions, established at the time of contract.
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9-1.  Financial Advisor Duties.
Text
A.  The duties of the Financial Advisor will be set forth in the Contract between the Owner and the Financial Advisor as developed and maintained by the AOC. At a minimum, those duties will include: 
 	1.  Developing a plan of financing; 
 	2.  Consulting with and advising the Owner and AOC as to the current market conditions; and 
 	3.  Coordinating the sale and delivery of the bonds. 
B.  The Financial Advisor must ensure that the financing for the Project complies with AP Part X.
C.  Prior to the issuance of the bonds, the Financial Advisor must attend all meetings and presentations and provide required materials to governmental bodies including the PDB, the CFSC, the Capital Projects and Bond Oversight Committee, the Department of Local Government, and the Interim Joint Committee on Appropriations and Revenue. After the issuance of the bonds, the Financial Advisor must attend any such meetings or presentations upon request of the Owner or the AOC.
9-2.  Financial Advisor Fees.
Text
A.  Financial Advisor fees will be $2.00 per $1,000 bond basis, inclusive of all expenses including but not limited to copying, faxing, mailing, telephone, travel and other expenses. 
B.  The fee for each bond or note issue will not be less than $5,000 or more than $75,000 for permanent financing of the Project.
9-3.  Bond Counsel Duties.
Text
A.  The AOC must retain a bond counsel firm to provide all necessary bond counsel services for interim and permanent financing for KCOJ Capital Construction Projects. 
 	1.  Bond counsel must be licensed to practice law in the Commonwealth of Kentucky.
 	2.  Bond counsel must be listed as a “municipal bond attorney” in the most recently published edition of “The Bond Buyer's Municipal Marketplace”. 
 	3.  Bond counsel must be qualified by the Office of Financial Management to serve as bond counsel to the State Properties and Buildings Commission. 
B.  Bond counsel's duties include but are not limited to the following: 
 	1.  Provide opinions and advice related to the debt structure; 
 	2.  Draft and produce the preliminary and final Official Statements; 
 	3.  The sale and closing of the securities; 
 	4.  Provide advice about tax issues including arbitrage regulation compliance; 
 	5.  Consult with the issuer, the trustee, and the AOC;
 	6.  Provide information as requested to the rating agencies and insurers;
 	7.  Oversee the printing of bond certificates; 
 	8.  Draft and circulate the required issuance documents for approval;
 	9.  Prepare the lease documents in a form approved by the AOC; 
 	10.  Coordinate the closing of all issues;
 	11.  Review any investment agreements related to the debt service reserve fund deposits; and 
 	12.  Provide all other legal services related to the bond issue as may be necessary, required, requested, or set forth in the Contract between the AOC and bond counsel.
C.  All items prepared by bond counsel which require the signature of an AOC representative, including but not limited to Continuing Disclosure Agreements and Lease Agreements, must be transmitted to the AOC Budget Director and the AOC Office of Legal Services no later than fourteen (14) days prior to the date that signature is required.
9-4.  Bond Counsel Fees.
Text
A.  Bond counsel fees will be paid out of proceeds of each bond or note issue only upon completion and closing of a bond / note issue. 
B.  Bond counsel fees will be $2.00 per $1,000 bond basis, inclusive of all expenses including but not limited to copying, faxing, mailing, telephone, travel and other expenses.
C.  The fee for each bond or note issue will not be less than $5,000 or more than $75,000 for permanent financing of each Project.
D.  Upon extraordinary circumstances, bond counsel fees may be reviewed and adjusted, if approved by the AOC Director and the AOC Budget Director.
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10-1.  Site Requirements.
Text
A.  The Project site must support a building of the size required by the project program documents. Projects within the KCOJ Capital Construction Program are freestanding buildings newly constructed in accordance with AP Part X, unless otherwise approved by the AOC Manager of Capital Construction and the AOC Budget Director. 
 	1.  The PDB may require its A-E to conduct a feasibility study to determine whether the interests of the Owner, the KCOJ, and the community would be better served by renovating and/or constructing an addition to the existing KCOJ facility.
 	2.  The costs associated with such a feasibility study must be paid by the Owner, and will be reimbursed by Project funds if approved in advance by the AOC Budget Director.
 	3.  If the PDB determines, with the approval of the AOC Manager of Capital Construction and the AOC Budget Director, that it is in the best interest of the Owner, the KCOJ, and the community to renovate and/or construct an addition to the existing KCOJ facility:
 		a.  The Project is defined as the existing facility and any renovations or additions thereto; 
 		b.  The Project, including the existing facility, must be 100% KCOJ occupied in accordance with Section 1-4, above; 
 		c.  The Project, inclusive of the existing facility, must conform to the space requirements set forth in the project program documents; and 
 		d.  The Project, including all renovations or additions, must not exceed the cost estimate set forth in the project program documents unless otherwise authorized by the AOC Budget Director in writing.
B.  The location of the site should maximize the Project's visual presence in the community and facilitate accessibility from a main public thoroughfare. 
 	1.  First consideration must be given to sites near the existing courthouse in the general downtown fabric of the community so as to benefit the local economy and not disrupt established land use. The effort to maintain judicial presence in the downtown or center of the community must be pursued and supported by the PDB. 
 	2.  If the AOC Manager of Capital Construction determines that there is no site near the existing courthouse that meets the needs of the KCOJ, the AOC Manager of Capital Construction will advise the PDB to pursue a suitable site at an alternate location.
10-2.  Site Selection.
Text
A.  General: The PDB must select a suitable site that adequately supports the Project. Except for design activities related to site analysis and evaluation, no design services may proceed until a site has been selected and the transfer of title is imminent
B.  Property of the Owner: If the Owner has a site to offer for consideration it must be discussed during a PDB meeting to determine whether it will be necessary to accept additional proposals for property.
 	1.  Any costs associated with real estate procurement for Judicial Center development before the General Assembly authorizes a Project and the Chief Justice issues a Notice to Proceed is at the risk and full expense of the Owner.
 		a.  Any property purchased by the Owner before the General Assembly authorizes a Project and the Chief Justice issues a Notice to Proceed is subject to the procedures stated in this Chapter.
 		b.  Procurement of a site by the Owner does not guarantee that the site will be selected by the PDB or that the Owner will be reimbursed. 
 	2.  If the PDB deems a site or sites owned by the Owner to be the best and most appropriate site for the development of a KCOJ Project, reimbursements may only be made for costs authorized by AP Part X, Section II Reimbursement to the Owner must comply with the provisions in this Chapter. 
 	3.  If the PDB determines that it is necessary to solicit proposals for property, the PDB must issue a public and open call for private or public property owners to offer property for consideration. All offers must contain a plat or deed description, the address of the property, and a written statement of the asking price. The PDB must establish a date/time deadline and location for all offered properties to be submitted to the PDB for consideration.
C.  Public Hearing: The PDB must discuss issues relating to site procurement at a public hearing. At the discretion of the PDB, the public hearing for site selection may be held in conjunction with the regularly scheduled PDB meeting. The public hearing for site issues must be conducted in accordance with this Section.
 	1.  Public Notice: If it is determined that the PDB wishes to solicit proposals for potential sites, it shall issue a public notice of a public hearing utilizing the example below.
 Sample Public Notice  The County Project Development Board has scheduled a public hearing for a proposed Kentucky Court of Justice Facility for (Day); (Date); (Location) and (Time). Details of the proposed Project are available for examination at the (Owner's) office, (Address), between (AM) and (PM) through (Date). Interested property owners should submit plats of property to be considered, asking price, and statements of any known historical or environmental concerns. Individuals who wish to comment on the proposed facility may present oral or written statements at the public hearing.
Click to view table.
Figure 10-1 Sample Public Notice
 	2.  Agenda: Items to be discussed at the public hearing include, but are not limited to:
 		a.  Proposed scope of the Project (e.g., square footage, number of floors, etc.)
 		b.  Receive site proposals and present them for open discussion. 
 		c.  Questions, concerns and comments.
 	3.  Minutes: The Owner is responsible for taking minutes of the public hearings, placing those minutes in its Project file, and forwarding the minutes to the AOC DCF. 
D.  Preliminary Site Assessments: The PDB or the A-E will perform a preliminary assessment of any or all sites submitted at the public hearing. The assessment must include, but is not limited to, the following:
 	1.  Identification of potential sites which may suit the needs of a proposed KCOJ facility. 
 	2.  Review of the asking price and of the PVA assessed value of potentially suitable sites. 
 	3.  Identification of any potential environmental or historical issues. The PDB may require the owner of the proposed site to address environmental issues related to offered properties, and any such issues may affect the PDB's evaluation of the proposed properties.
E.  Final Site Assessment: Upon completion of the preliminary site assessments, the PDB must determine and prioritize the most suitable and appropriate site(s). Upon prioritization, the PDB must execute a final site assessment of up to three (3) of the most suitable and appropriate sites in accordance with the following: 
 	1.  Site location/description of site 
 	2.  Size of site (length, width, area) 
 	3.  Current uses of property 
 	4.  Owner(s) 
 	5.  Current uses/condition of adjacent properties
 	6.  Identified and suspected environmental concerns 
 	7.  Historical concerns 
 	8.  Demolition requirements 
 	9.  Storm water issues 
 	10.  Flood plain issues 
 	11.  Existing utilities/services
F.  AOC Approval of Site: Prior to PDB presentation and recommendation of a site(s) to the Owner for procurement, the PDB must submit the proposed site(s) to the AOC DCF. The AOC Manager of Capital Construction or designee will evaluate each proposed site to determine whether it meets the needs of the KCOJ. No site may be presented to the PDB for its consideration and recommendation to the Owner unless it has been approved by the AOC Manager of Capital Construction or designee.
G.  PDB Presentation: After final assessment of the site(s), each site approved by the AOC will be presented to the PDB with the following information:
 	1.  Scaled Drawing(s)  (with files on AutoCAD) of site for graphic clarification.
 	2.  Alternatives considered. 
 	3.  Appraisal of Site(s).  The KCOJ recognizes only appraisal values determined by an appraiser with a principal place of business outside of the County in which the property is located. Only appraisals from such an appraiser are considered as a Project expense. The PDB may expend Project funds to execute one appraisal for each property site. Under certain conditions (e.g., existing ownership by local unit of government) values may be determined as described in Section 10-5.
 	4.  PVA values of site(s). 
 	5.  Asking price of site(s).
H.  No Suitable Site: If the PDB determines that none of the proposals received prior to the public hearing(s) produced a suitable site, the PDB may elect to continue to seek the most appropriate site via public or private general solicitations.
10-3.  Procurement of Privately Owned Property.
Text
A.  Negotiations for Properties: The PDB may negotiate a property price as follows: 
 	1.  Property price must not exceed the appraised value. 
 	2.   Should the property owner(s) desire a price greater than the appraisal, the PDB may recommend condemnation of the property. 
 	3.  The PDB may not agree to include in the purchase price the amount of any unpaid property taxes.2
 	4.  The PDB may not agree to the reimbursement of relocation costs of any business or other dislocated party. 
 	5.  Exceptions to these provisions must be approved by the AOC Manager of Capital Construction and the AOC Budget Director. 
B.   Proposal and Recommendation to Owner: Once the PDB has selected an AOC-approved site and a price has been negotiated, the Owner must effectuate the purchase of the selected property.
C.  Condemnation of Property: If the negotiations fail to procure a suitable site or a suitable site for a fair and reasonable price, or if the price exceeds appraised value, the PDB may recommend to the Owner that condemnation actions be initiated. The Owner must initiate and execute the condemnation process as recommended by the PDB. Costs associated with the condemnation, excluding fees for legal services provided by the county attorney, may be reimbursed to the Owner from Project funds if approved by the PDB, the AOC Manager of Capital Construction, and the AOC Budget Director. No agreements may be made as to the purchase price of the property during the condemnation proceedings unless the AOC approves the purchase amount in writing. 
D.  Property Offered For No Compensation: Private property owners may propose to donate or transfer ownership of their property to the Owner for development of a KCOJ facility. The PDB must consider those sites on an equal basis with other potential sites to ensure that the recommended site is the one which best meets the needs of the KCOJ and the community. Documentation of any donated site from private individuals may reflect the asking price so long as it does not exceed a fair market consideration for tax purposes.
10-4.  Procurement of Publicly Owned Property.
Text
A.  General: Suitably sized and located publicly-owned property may be designated for the development of a KCOJ facility upon the recommendation of the PDB and with the approval of the AOC Manager of Capital Construction, in accordance with this Chapter. Titles and necessary legal documentation must be executed so the ownership of the property is transferred to the Project as identified in the MOU. 
B.  Compensation for Property: No compensation may be made to the Owner for any property unless bond counsel has issued a written determination that any reimbursed costs will not jeopardize the tax exempt status of any bonds or notes issued or to be issued for the Project. The PDB and the AOC Budget Director may approve total or partial reimbursement to the Owner for publicly owned property. Reimbursements must not: 
 	1.  Affect the tax exempt status of any bonds or notes issued or to be issued for the Project; 
 	2.  Exceed the appraised value of property; or 
 	3.  Use any funds necessary to complete design and construction of the facility. 
C.  Recently Procured Property: Reimbursement for property procured by the Owner in the ten (10) years preceding the General Assembly's authorization of the Project is limited to: 
 	1.  The Owner's actual site procurement/purchase costs; and
 	2.  Any actual interest costs and/or interest earnings, at a reasonable and legal rate as may be approved and established by the PDB and the AOC Budget Director.
In no event may the reimbursement exceed the appraised value of the property. 
Property Offered For No Compensation: Public property owners may propose to donate or transfer ownership of their property to the Owner for development of a KCOJ facility. The PDB must consider those sites on an equal basis with other potential sites to ensure that the recommended site is the one which best meets the needs of the KCOJ and the community
10-5.  Site Remediation.
Text
Any remediation required to render a site acceptable must be accomplished prior to the procurement unles's approved or agreed otherwise by the PDB and AOC Manager of Capital Construction.

10-6.  Environmental Issues.
Text
A.  It is the responsibility of the owner(s) of a proposed site to ensure the property is free and clear of any and all known or anticipated adverse environmental issues. 
B.  Expenses associated with Professional services for environmental analysis may be paid from Project funds if approved by the PDB and AOC Manager of Capital Construction.
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11-1.  Procurement of General Contractor Services.
Text
A.  General:
 	1.  Those PDBs who have chosen to construct their Project via the Design-bid-build project delivery method with construction services provided by a GC must execute and oversee the selection of a GC in accordance with this Chapter. 
 	2.  2. All General Contracting services for KCOJ Projects must be procured through a competitive process in which GCs are selected on the basis of an evaluation of either “low bid”, or “best value”. 
 	3.  “Low bid” means the responsive and responsible bidder with the lowest lump sum bid. 
 	4.  “Best value” means the selection is based on the meeting the specific requirements and best interests of the PDB and the KCOJ. Best value may be based on objective and quantifiable criteria that include price and a reciprocal preference for a resident bidder as described in KRS § 45A.494 that have been communicated to the bidders in the invitation for bids. The criteria may include qualifications, capabilities, and experience of each bidder. 
 	5.  Before advertising for General Contracting services, the PDB must determine whether it will select the contract awardee on the basis of low bid or best value. The selection criteria must be included in the invitation to bid.
 	6.  The ex parte contact and conflict provisions set forth in Sections 5-1(G) — 5-1(l) apply to the process for selecting a General Contractor. 
 	7.  The Owner must keep all documents relating to the evaluation of General Contractors in its Project file.
B.  Solicitation: The PDB must issue an RFP for General Contracting services. 
 	1.  The RFP must conform to the standard template in Figure 11-1, below. 
 	2.  As part of its bid, the bidder must complete and submit a Statement of Qualifications on a form prescribed by the AOC, and a Disclosure of Conflicts Statement in furtherance of Section 5-1(I). 
 	3.  The PDB must advertise the RFP for GC services in the county's legal newspaper and in the one of the following with the largest circulation in the County where the Project is located: the Kentucky Enquirer, the Louisville Courier-Journal, or the Lexington Herald Leader.
 	4.  General Contractor sample notice: 
 ADVERTISEMENT FOR GENERAL CONTRACTOR SERVICES The  (County Name)  County Project Development Board is in the process of designing and constructing a new Judicial Center (or renovating the existing courthouse) to be located in  (City Name) , KY. Construction is slated to begin  (month/year) . The Board invites interested General Contractors to submit a lump sum bid for the general construction of the project. Sealed bids shall be submitted to the  (County Name)  County Project Development Board Chairperson,  (office of County Judge Executive) ,  (Mailing Address)  KY  (Zip Code) . Copies of the construction documents may be viewed in the office of  (Local Unit of Government Name) , or may be obtained as directed by the construction documents invitation to bid from  (printer/ distributors name) .
Click to view table.
Figure 11-1. Sample Advertisement for GC Services
C.  Qualifications of Bidders:
 	1.  An offeror must possess: 
 		a.  A minimum of five (5) years experience as a CM or GC; 
 		b.  Current membership in the national association or state chapter of the Associated General Contractors of America, the Associated Builders and Contractors, Inc., or the Construction Management Association of America; and
 		c.  The ability to obtain and maintain general liability insurance and bonding in accordance with The Rules of Administrative Procedure of the Court of Justice, Part X, Capital Construction Program.
D.  Instructions to Bidders: 
 	1.  The A-E must include in the bidding documents instructions to bidders and must manage and oversee the printing and distribution of construction documents. The instructions to bidders must be a form as developed and maintained by the AOC and must incorporate AP Part X. 
 	2.  The instruction to bidders must contain the weighted best value criteria, if any, that will be used by the PDB to select a GC for the Project. The best value criteria used must be approved by the PDB and the AOC Manager of Capital Construction, and must include: 
 		a.  Price; 
 		b.  Qualifications of proposed construction personnel, including:
 		 	i.  Experience on similar projects; and
 		 	ii.  Experience in the proposed role. 
 		c.  Experience and ability of the company, including: 
 		 	i.  Number of construction professionals in the company;
 		 	ii.  Number of administrative and other personnel in the company;
 		 	iii.  Number of years the company has been in the business;
 		 	iv.  General Contracting performance and experience with prior projects of similar type and scope; 
 		 	v.  Volume of General Contracting experience in the last three (3) years; 
 		 	vi  The company's ability within the past three (3) years to construct projects within specific project budgets and schedules; 
 		 	vii.  The average percentage by which construction bids deviated from the estimated construction cost on projects completed in the last three (3) years;
 		 	viii.  Change orders as a percentage of the bid construction amount (including the nature of the Change Orders) on projects completed in the last three (3) years;.
 		 	ix.  Compliance with applicable federal, state and local regulations; and
 		 	x.  Existing workload relative to the size of the company and capacity to perform the project
 	3.  The bidding documents must contain provisions allowing the Owner to purchase certain materials directly to enable the Owner to save Kentucky sales tax in accordance with KRS § 139.470(7). 
E.  Addenda:
 	1.  Distribution: The printer must mail or deliver addenda to all individuals who have requested and were furnished bidding documents. 
 	2.  Availability: Copies of addenda will be made available for inspection wherever the bidding documents are on file. 
 	3.  Cut-Off Date: No addenda of a material nature will be issued later than seven (7) calendar days prior to the date for receipt of bids, except for addenda postponing the date for receipt of bids or withdrawing the Invitation to Bid. 
 	4.  Bidder Confirmation: The bidder must ascertain, prior to submitting its bid, that all addenda issued by the, PDB for the particular bid invitation have been received. The bidder must acknowledge receipt of all addenda in the Form of Proposal, or by a separate letter to the PDB, which is received at or prior to the hour and date specified for receipt of bids.
F.  Bidding Procedure: 
 	1.  Bid Form: 
 		a.  Bids must be submitted on bid forms (Form of Proposal) as provided in the contract documents, and must meet requirements set forth in the invitation for bids. 
 		b.  The bid form must at least contain the following: 
 		 	i.  Identification, by name, the project title, the PDB and the entity soliciting the bid. 
 		 	ii.  Lump sum bid, written and enumerated.
 		 	iii.  Alternate proposals identified as Additive or Deductive. 
 		 	iv.  Unit prices. 
 		 	v.  Any final determinations of violations of KRS Chapters 136, 139, 141, 337, 348, 341, 342 and any other final determinations of violations from any regulatory agency in the past five (5) years. 
 		 	vi.  List of subcontractors with greater than 1% of the bid amount. 
 		 	vii.  Name, address, phone number and email address (if applicable) of bidder. 
 		 	viii.  Acknowledgement of addenda by date and number, and space for enumeration of all issued addenda. 
 		 	ix.  Acknowledgement of addenda by date and number, and space for enumeration of all issued addenda. ix. A ten-percent (10%) bid bond for submitted proposals. 
 		 	x.  Any additional items required by the listed best value criteria, if applicable.
 	2.  Bid Security
 		a.  Bids must be accompanied by a bid guarantee of not less than ten percent (10%) of the amount of the base bid executed with a licensed resident or non-resident agent who represents insurance companies authorized to do business in Kentucky. 
 		b.  Bid security shall secure the bidder's promise to:
 		 	i.  Enter into a contract with the Owner on the terms stated in the bid proposal; and,
 		 	ii.  Furnish bonds covering the faithful performance of the contract and the payments of all obligations.
 		c.  Should the bidder refuse to enter into a contract or fail to furnish the required performance and payment bonds, the amount of the bid surety shall be forfeited to the Owner as liquidated damages, not as a penalty.
 		d.  The PDB must retain the bid security of the bidders until either:
 		 	i.  The contract has been executed and the performance and payment bonds have been furnished; or,
 		 	ii.  The specified time has elapsed so that bids may be withdrawn; or,
 		 	iii.  All bids have been rejected.
 	3.  Submission of Bids:  Bids must be submitted in accordance
 	4.  Modifications or Withdrawal of Bid: 
 		a.  Bids may be withdrawn or modified in accordance with the provisions contained in the invitation to bid, a document which is prescribed by the AOC.
 		b.  No bidder may withdraw, modify or cancel its bid for a specified time of at least sixty (60) days, but extendable to ninety (90) days by written notice to the bidder. The parties may agree to extensions beyond ninety (90) days when required.
G.  Bidders should submit with their Form of Proposal a Disclosure of Conflicts Statement in accordance with Chapter 5-1(l). 
H.  The Instructions to Bidders, prescribed by the AOC, must include: 
 	1.  A Notice that Foreign corporations doing business within the Commonwealth of Kentucky are required to be registered and in good standing with the Secretary of State.
 	2.  A Notice that GC contracts in the Commonwealth of Kentucky are not exempt from the provisions of the Kentucky Sales and/or Use Tax; but that the Owner is entitled to exemption from Federal Excise Tax. All adjustments and allowances for the current sales or use tax must be provided for in the bid amount and no later adjustments to the contract sum will be permitted or made on this basis. 
 	3.  A Notice that all bidders must be in full compliance with the law concerning Unemployment Compensation, Workers' Compensation, and the Kentucky Equal Employment Opportunity Act of 1978, as found in KRS Chapters 341, 342, and 45.550, et seq.
I.  Post-bid Review: 
 	1.  The preliminary apparent low bidder or bidders must submit the material and equipment listing within the timeframe set forth in the bidding documents. The materials and equipment listing must be that listing bound with the Form of Proposal. 
 	2.  Post-bid Preliminary Review  will include representatives of the PDB, the A-E, and the AOC Facilities Coordinator.
 	3.  Direction of Review:  The post-bid preliminary review will be directed toward subcontractors, material listing, unit prices and qualifications of the bidder or bidders. 
 	4.  Apparent Low Bidder's or Bidders' representative(s)  must have the authority and ability to respond to questions that arise during the post-bid preliminary review.
J.  Consideration of Bids:
 	1.  Unless the Advertisement for Bids or Invitation to Bid indicates otherwise, all properly identified, timely bids must be publicly opened and read aloud. All such bids must be listed on the official bid tabulations and will be made available to bidders upon request. 
 	2.  The right to cancel the Invitation to Bid, to reject any and all bids, and to waive technicalities and minor irregularities in bids shall be maintained and preserved by the AOC and the PDB when such action is determined to be in the best interest of the KCOJ and the Owner. 
 	3.  Grounds for the rejection of bids include but are not limited to:
 		a.  Failure of a bid to conform to the essential requirements of the Advertisement of Bids or Invitation to Bid.
 		b.  Failure of a bid to conform to the requirements of the contract documents. 
 		c.  Failure of a bid to conform to the time requirements established in the bidding documents.
 		d.  Inclusion of a bid provision limiting the bidder's liability to the Owner in a manner inconsistent with the provisions of the bidding documents. 
 		e.  Unreasonableness of a bid price, as determined by the PDB and the AOC Manager of Capital Construction. 
 		f.  Non-responsibility of the bidder. 
 		g.  Failure of a bidder to furnish a bid security in accordance with the requirements of the Advertisement for Bids or Invitation to Bid.
O.  Acceptance of Bids:
 	1.  PDB Recommendations:  The PDB shall recommend to the AOC Manager of Capital Construction a successful bidder for the proposed work for approval and permission to proceed with an award of contract. Each PDB member must sign a statement that he or she has complied with Section 3-3(D) and 5-1(H), above, or otherwise to list any ex parte communication that has occurred. 
 	2.  Alternates  are considered in the award of contract. Alternate(s) may or may not be accepted by the PDB and the AOC Facilities Coordinator in the sequence in which they are listed on the bid proposal form; and, the lowest bid sum shall be computed on the basis of the sum of the base bid plus and/or minus any alternates accepted.
P.  Protests:  The protest procedures set forth in Chapter 5-1(K) apply to solicitations and awards of contracts to GCs under this Chapter. 
Q.  The Owner shall enter into a contract with the PDB-selected GC upon receipt of written authorization from the AOC Manager of Capital Construction.
 	1.  The successful bidder shall provide to the PDB and the AOC Manager of Capital Construction a complete and thorough breakdown of their bid on a Schedule of Values on a form developed and maintained by the AOC.
 	2.  This bid breakdown shall be organized by standard divisions of work, shall be used as the basis of administering partial payments throughout the project and shall include the identification of all cost items, inclusive of mobilization, Payment and Performance Bond costs, labor and materials costs, shop drawings, close out documents, overhead and profit line items. 
11-2.  General Contractor Requirements.
Text
A.  Contract Documents: Throughout the construction process, the GC must use documents developed and maintained by the AOC.
 	1.  If the AOC has not developed a standard form for a particular purpose relating to the Project, the GC may propose a document for such purpose for approval by the AOC. Any such proposed document must be consistent with the standard forms developed for the AOC and must incorporate AP Part X.
 	2.  The A-E must ensure that AP Part X is incorporated in the contract documents.
B.  Tap on fees: The GC is responsible for coordinating payment of tap-on fees.
C.  Legal Actions:
 	1.  The GC must provide written notice to the Owner, the AOC General Counsel and the AOC Manager of Capital Construction of every legal action involving the Project. Legal action includes, but is not limited to: filing of liens, filing of complaints, scheduling of mediations or settlement conferences, and initiation of arbitration proceedings. 
 	2.  The GC must serve as a witness in connection with any legal proceeding regarding the Project upon request of the PDB or the AOC. 
D.  Insurance: Insurance requirements for the GC will be set out in the Contract between the Owner and the GC as developed and maintained by the AOC. At a minimum, these requirements must include:
 	1.  Payment and Performance Bonds in accordance with Section 11-6; 
 	2.  General Liability Insurance in the amount of $2 million per occurrence, $5 million aggregate; 
 	3.  Worker's Compensation insurance as required by statute; and 
 	4.  Employer's Liability Insurance in the amount of $1 million.
11-3.  Meetings.
Text
A.  Required Meetings: The GC is responsible to facilitate all construction-related meetings. 
 	1.  Pre-Construction Meeting:  The GC and its primary subcontractors must confer with the AE, the PDB, and the AOC Facilities Coordinator to confirm their understanding of the Project's program, including budget, purposes, concepts, desires, requirements and timetable prior to initiating construction activities.
 	2.  Monthly Progress Meetings:  The GC must confer with the A-E, the PDB, and the AOC Facilities Coordinator to report the progress and status of the Project and to address any special conditions or issues that have occurred or are anticipated. 
 	3.  Other Meetings:  The GC must confer with the PDB and the AOC Facilities Coordinator to address issues, special conditions, or anticipated issues or conditions upon request of the A-E, the PDB, or the AOC Facilities Coordinator. 
B.  Execution of Meetings and Minutes: Meetings are intended to update persons and agencies involved in the Project and to provide information and discussion to make informed decisions. Meetings are not to be used as a forum to discuss issues which can/could be resolved between two persons or agencies. 
 	1.  Meeting Agenda: An agenda for meetings is required, and must include the following information, at a minimum: 
 		a.  Date and time of meeting 
 		b.  Location
 		c.  Purpose 
 		d.  Issues to be addressed 
 		e.  List of participants 
 		f.  Contact person
 	2.  Meeting Facilitation:  The A-E must facilitate all design-related meetings and provide meeting notes to the PDB and the AOC Facilities Coordinator. Construction progress meetings must be facilitated by the GC. 
 	3.  Meeting Minutes:  The facilitator must record minutes of meetings and must provide copies of minutes to all concerned parties including but not limited to the PDB, the AOC Facilities Coordinator, the A-E, and all affected contractors, subcontractors, and vendors.
11-4.  Rights and Responsibilities.
Text
A.  Supervisory Personnel: GCs must maintain an adequate number of supervisory personnel on the project work site during the hours that work is performed. Supervisory personnel, including but not limited to job superintendents, project managers, and general foremen, may not be reassigned from a Project without the written consent of the PDB and the AOC Manager of Capital Construction. 
B  GC Performance: The GC must perform all of the work required, implied or reasonably inferable from the contract, including but not limited to the following:
 	1.  Construction of the Project in a timely and efficient manner consistent with the authorized construction documents and the contract. 
 	2.  Critical Path Schedule: The GC must prepare and establish a Critical Path Schedule to establish a timeline for all construction events. The GC must document any and all circumstances and events that adversely affect the Critical Path Schedule. 
 	3.  The provision and prompt payment of labor, supervision, administrations, services, materials, supplies, equipment, fixtures, appliances, facilities, tools, transportation, storage, power, fuel, heat, light, cooling, or other utilities, required for construction and all necessary building permits and other permits required for the construction of the Project.
C.  The creation and submission to the A-E, AOC, and PDB of detailed and comprehensive record drawings, in accordance with the United States CAD Standard, depicting all as-built construction. The record drawings must be submitted to the A-E, the Owner and to the AOC, as follows: one (1) printed set each of the working drawings and specifications each.
D.  Intent of the Contract Documents: The intent of the contract documents is to include all items necessary for the proper completion of the work by the GC. Labor or materials, which are evidently necessary to produce the desired results, even though not specifically mentioned in the contract documents, is included in the work. 
E.  The GC must make a final written report to the AOC within thirty days of final completion. Such written report must include, at a minimum, the following: 
 	1.  Evaluation of Project Change Orders; 
 	2.  Evaluation of the Project schedule; 
 	3.  Evaluation of the performance of the Project A-E; and
 	4.  Suggestions that would have improved the Project.
F.  Liquidated Damages:
 	1.  For projects with a Contract Price less than $15,000,000, liquidated damages will be assessed against the GC in the amount of $1,500 per day for each day that substantial completion is delayed beyond the substantial completion date in the contract, as amended by Change Order. 
 	2.  For projects with a Contract Price more than or equal to $15,000,000, liquidated damages will be assessed against the GC in the amount of $1,750 per day for each day that substantial completion is delayed beyond the substantial completion date in the contract, as amended by Change Order. 
G.  The GC specific rights and responsibilities during each Phase of the Project will be outlined in the contract between the Owner and the GC, on a form developed and maintained by the AOC.
11-5.  Payments to GCs.
Text
A.  The Owner must authorize payment to the GC once such payment has been approved by the PDB, the AOC Manager of Capital Construction, and the AOC Budget Director. 
 	1.  Each payment will be paid according to the percent of completed construction as determined by the A-E. 
 	2.  Payments will be made less a ten percent (10%) retainage until the Project is 50% complete. When the A-E has certified that the Project is 50% complete, subsequent payments to the GC will be made less a five percent (5%) retainage. 
 	3.  Final payment to the GC will not be made until all punch list items are complete and the PDB and the AOC Manager of Capital Construction have received the following:
 		a.  Record drawings which are complete and fully depict the as-built condition of the Project. 
 		b.  Operations and Maintenance Manuals.
 		c.  A Certificate of Substantial Completion. 
 		d.  A Release of Liens and Consent of Surety to Release Final Payment. 
 		e.  Any other close-out documents required. 
 	4.  The GC must submit Applications for Payment on a form prescribed by the AOC, in accordance with the terms of the contract between the Owner and the GC, which will also be on a form developed and maintained by the AOC. In addition to submitting its Application for Payment to the Owner and the A-E, the GC must simultaneously submit Payment request information in the CPTS, as directed by the AOC. 
 	5.  As a prerequisite for payment, the GC must provide partial lien and claim waivers from any of its subcontractors and suppliers, verifying payment for all work included in prior payment applications and verifying payment for the completed work included in the tendered payment application. Such waivers will be conditional upon payment. 
 	6.  Within 90 calendar days after KCOJ acceptance and occupation of the facility, the GC must submit to the PDB, the AOC Manager of Capital Construction, and the AOC Budget Director, a memorandum of record stating that either all charges for work have been submitted and paid with regard to the Project or detailing any and all invoices or statements of charges which are outstanding or have not been paid.
11-6.  Performance and Payment Bond(s).
Text
A.  Within three (3) days of execution of Owner-GC Contract, the GC must furnish Performance and Payment Bond(s), with a penal sum equivalent to one hundred percent (100%) of the Contract Price, to the Owner in accordance with the requirements set forth below. The GC must not enter into any subcontracts to perform work on the Project until it furnishes its Performance and Payment Bond(s), with a penal sum equivalent to one hundred percent (100%) of the Contract Price, as set forth below.
B.  As set forth herein, the GC must, within three (3) days of execution of the Owner-GC Contract and prior to entering into any subcontracts to perform work on the Project, furnish Performance and Payment Bond(s) to the Owner as obligee, on a form satisfactory to the AOC, issued by a surety company authorized to do business in the Commonwealth of Kentucky and with a penal sum equivalent to one hundred percent (100%) of the Contract Price, as it may be increased, the conditions of which must bind the GC, as principal, and the surety, to the performance of the contract according to the terms, conditions and specifications of the contract, and any changes or modifications thereto and to the payment of all costs for labor, materials, equipment, supplies, taxes and any other proper charges and expenses incurred or to be incurred in the performance of the contract.
C.  The Owner will reimburse the GC for the premium paid by the GC for furnishing the required Performance and Payment Bond(s).
D.  The GC cannot proceed with any portion of the work on the Project until it furnishes the percent Performance and Payment Bond(s), with a penal sum equivalent to one hundred percent (100%) of the Contract Price, as set forth herein.
E.  In the event that the GC defaults under the terms of its contract with the Owner, and the surety is required to supplement or replace the GC, the surety must comply with all requirements of the original contract between the Owner and the GC, included, but not limited to, compliance with AP Part X.
11-7.  Change Orders.
Text
A.  General: Project Change Orders may increase, decrease, or cause no change in the cost of the Project. 
B.  The GC or the A-E may propose Change Orders only to the extent that the condition requiring such proposed changes is beyond the control of the GC or the A-E, and only for one of the following purposes:
 	1.  To correct unforeseen or unknown issues or conditions; or 
 	2.  To make necessary modifications to increase efficiency or durability of primary and supporting facility components.
C.  The PDB or the AOC may propose a Change Order only if sufficient Project funds remain unobligated in the Project account.
D.  No document, including a Change Order, is a recognized encumbrance to the Project until it is fully executed and signed by all required parties.
E.  All Change Orders require the approval of the PDB, the AOC Manager of Capital Construction, the AOC General Counsel or designee, and the AOC Budget Director.
F.  The AOC will only approve time extensions by Change Order when the extension is due to no fault of the GC or its subcontractors. 
G.  Change Order Process: 
 	1.  A proponent of a proposed Change Order must submit such proposed Change Order to the A-E. 
 	2.  The A-E must receive and promptly examine change requests from the proponent, request additional information from the proponent, if necessary, and advise the AOC Facilities Coordinator and the PDB of the request. The A-E must: 
 		a.  Evaluate proposed Change Order impacts and costs, determine whether the proposed change(s) are acceptable for presentation to the PDB and ensure proposed costs are fair and reasonable, or reject the proposed change(s) based on documentation. 
 		b.  Enter Change Order request data into the AOC Project Tracking System as directed by the AOC.
 		c.  Issue and collect required signatures for all authorized and approved changes. 
 	3.  The GC must provide all supporting and backup and documentation for material, labor, equipment and any other items included in the Project Change Order request as required by the A-E, the PDB, and the AOC. 
 	4.  The AOC Manager of Capital Construction or designee must approve, disapprove or request modification to the requestor, of a submitted Change Order Request in the CPTS. Upon approval by the AOC Manager of Capital Construction, the submitted Change Order request must be considered for approval by the AOC Budget Director and the AOC General Counsel.
 	5.  The AOC General Counsel or designee must determine whether the Change Order is in accordance with AP Part X.
 	6.  The AOC Budget Director must determine whether authorized funding is available for the submitted Change Order request. 
 	7.  The GC must advise the AOC and the PDB of any Change Order requests and assist the A-E in promptly examining Change Order requests from the requestor, requesting additional information from the Change Order requestor, if necessary. 
H.  GC Fees for Change Orders: A Change Order which results in an increase or decrease in the Contract Price will be calculated by the Cost of the Work, as defined in the Owner / GC contract, plus an amount not to exceed fifteen percent (15%), which shall include any and all subcontractor markups. 
I.  The PDB and the AOC must authorize additional compensation for Change Orders resulting in a compensable time extension, as determined by the PDB and the AOC with the assistance of the A-E, as follows:
 	1.  In consideration for the payment of $15,000, the GC will not seek additional costs or damages for any time extension for the first ninety (90) days following the date of Substantial Completion.
 	2.  If the GC were to seek additional costs or damages for any time extension beyond that ninety (90) day time frame, the compensation for such time extension will be calculated by multiplying the number of days associated with the time extension by the per diem amount of the GC's General Conditions, established at the time of contract.


CHAPTER 12.
NAMING OF FACILITY / GROUNDBREAKING / DEDICATION
12-1.  Naming of Facility. 
12-2.  Public Events. 
12-3.  Dedication Plaques. 
12-1.  Naming of Facility.
Text
A.  General:  The Project will be named “the County Judicial Center.” No other names may be considered. 
B.  Names of Honoraria: 
 	1.  The PDB may not name a new KCOJ facility after an individual. 
 	2.  Names of Rooms within Facility : The PDB may name components within a facility in honor of local and statewide persons of prominence, with the approval of the AOC Director. Facility components that may be considered for such a name include, but are not limited to: courtrooms, conference areas, and hearing rooms.
C.  The AOC, through the AOC Manager of Capital Construction , has the authority to approve, deny, modify, or assign KCOJ facility names.
12-2.  Public Events.
Text
A.  Coordination and Approval of Project Public Events:  The PDB is responsible for coordinating and scheduling all plans related to public events regarding the Project including, but not limited to: the ground breaking ceremony, public hearings, and the Grand Opening/Dedication. The PDB must obtain the AOC Manager of Capital Construction's approval for all such plans.
B.  Cost:
 	1.  Groundbreaking:  The Owner may request reimbursement of up to $500 from project funds for expenses associated with the groundbreaking ceremony. Any expenses that exceed $500 will be the responsibility of the Owner. 
 	2.  Dedication:  The Owner may request reimbursement of up to $1,000 from project funds for expenses associated with the dedication and grand opening ceremony. Any expenses that exceed $1,000 will be the responsibility of the Owner.
12-3.  Dedication Plaques.
Text
The cost of one (1) Dedication Plaque for each Project will be paid from project funds. A Dedication Plaque may only contain the names of existing PDB members and current Justice(s), legislators, and AOC staff at the time of Project completion.
CHAPTER 13.
PROJECT PAYMENTS.
13-1.  Definitions. 
13-2.  Payment Procedures. 
13-3.  Authorized Use of Funds. 
13-1.  Definitions.
Text
A.  Capital Projects Tracking System (CPTS) is a web-based program designed, developed, and administered by the AOC. The CPTS provides a means to monitor, track and report financial and budgetary data related to the cost of construction of Projects 
B.  Payment Requisitions are payment requests, submitted on a form prescribed by the AOC, for the Trustee to initiate payments for all costs associated with the Project.
13-2.  Payment Procedures.
Text
A.  Payment Requests: All payment requests must be submitted on a form prescribed by the AOC, and must simultaneously be entered into the CPTS. 
 	1.  Payment requests must be submitted to the AOC no less than one week before the PDB meeting at which it will be considered. 
 	2.  All GC and CM payment requests must be approved by the A-E before submittal to the AOC.
 	3.  No payment requisition may be authorized and forwarded to the Trustee by the PDB without prior authorization by the AOC Budget Director and the AOC Manager of Capital Construction.
B.  Change Orders may not be included in any payment requisition unless they are first entered into the CPTS by the A-E, CM or GC and approved in writing by the PDB, the AOC Budget Director, the AOC General Counsel or designee, and the AOC Manager of Capital Construction. 
C.  Requisition Submittal to Trustee: The Chair of the PDB is responsible for forwarding approved payment requisitions to the trustee. This responsibility may not be delegated to a CM.
13-3.  Authorized Use of Funds.
Text
Project funds must be used in accordance with AP Part X. The PDB may only use KCOJ Project funds for the promotion and execution of the specifically described and authorized KCOJ Project. The Owner may not direct the expenditure of any Project funds to other local agency-owned or occupied projects or facilities. KCOJ Project funds are for the benefit of KCOJ-occupied facilities only.
CHAPTER 14.
FINANCING.
14-1.  Definition. 
14-2.  Outstanding Debt. 
14-3.  Interim Financing. 
14-4.  Long-Term Financing. 
14-5.  Project Closeout. 
14-6.  Refinancing/Refunding Bonds. 
14-1.  Definition.
Text
A.  Level Repayment Schedule is a repayment schedule in which the combined amount of principal and interest payments, per fiscal year, for each bond issue remains relatively constant over the life of the bond issue. 
B.  Lease/Sublease Agreement is an agreement entered into between the Owner, the PPC, and the AOC that details the agreed-upon terms concerning the lease, operation, maintenance, financing, and use allowance payments for the Project. The Lease/Sublease Agreement must be prepared by bond counsel with the assistance of the financial adviser and approved by the AOC. Bond Counsel must submit the Lease/Sublease Agreement and any related documents to the AOC Office of Legal Services and the AOC Budget Director at least fourteen (14) days prior to any needed signature
14-2.  Outstanding Debt.
Text
The local unit of government becomes solely responsible for paying any outstanding debt or loan obligation it holds on an existing court facility when the KCOJ vacates that facility. Once the KCOJ vacates the existing court facility, no further use allowance payments, as described in KRS Chapter 26A, will be paid for that facility. No outstanding debt on any existing court facility may be rolled over or encumbered under the financing for any new Project.
14-3.  Interim Financing.
Text
The Owner, with assistance from the Financial Advisor, must identify potential sources of interim financing and procure interim financing for front costs, such as land purchase costs, site and environmental surveys, demolition (if required), design-related costs, or other miscellaneous costs. The term of the interim financing must not exceed five (5) years. Interim financing must be retired and paid in full upon the issuance of long-term financing for the Project.
14-4.  Long-Term Financing.
Text
A.  Financing Approval: Owners can only obtain funding for KCOJ Projects from licensed financial firms. 
B.  Rate of Participation:
 	1.  The AOC will determine the Owner's rate of participation, if any. 
 	2.  The AOC's level of participation is based on the AOC's pro rata occupancy of the facility and KRS Chapter 26A.
 	3.  KCOJ Projects will be 100% occupied by the KCOJ unless the AOC Director approves a lesser rate of occupancy. In the event that the AOC Director has approved a mixed-occupancy facility, the AOC will only be financially responsible for its pro rata share of the Project based on occupancy. In that event, the Owner must assume the remainder of the debt service payments, which may be accomplished by sub-leasing its pro rata share of the Project from the AOC in the discretion of the AOC Budget Director. 
C.  Financing Procedures: In the event that the Owner cannot issue bonds to finance the Project, the Owner may seek to finance the Project through another local unit of government in accordance with KRS Chapter 26A.
D.  Debt Service Schedules: The following procedures must be used by all participating Owners in the debt service schedules:
 	1.  The AOC's use allowance applied to debt service  must be limited to a twenty (20) year issue with a level repayment schedule. The maximum annual repayment amount (use allowance) must not exceed the amounts authorized by the General Assembly and as defined by KRS § 26A.090. In extenuating circumstances and upon written request, an extension of the bond term up to twenty-five (25) years, may be granted by the AOC Director as provided by KRS § 26A.162. The AOC Director must submit any proposal for an extension of the bond term greater than twenty-five (25) years to the Interim Joint Committee on Appropriations and Revenue and the Capital Projects and Bond Oversight Committee as set forth in KRS § 26A.162(2). 
 		a.  Annual payments  must be based on a fiscal year. The fiscal year of the AOC begins on July 1 of one year, and ends the following year on June 30. Debt service schedules must not require payments in the month of July.
 		b.  Interest payments and all additional fee s must be fixed for twenty (20) years or the life of the debt and not subject to change. The interest costs paid on the debt obligations issued to finance the AOC portion of the Project must be computed and paid at a fixed rate of interest and must not be subject to any change during the entire life of the debt obligations. Additionally, if the debt structure includes any credit enhancement fees, trustee and paying agent fees, or any administrative fee or add-on annualized costs of any kind, then these additional fees and costs must be fixed during the entire life of the debt obligations and must be disclosed prior to closing. 
 		c.  Debt obligations  must be redeemable within 10 years and six months of their date of issuance. Any debt obligations issued to finance the AOC portion of the Court facility must be redeemable within ten (10) years and six months of the dated date of the obligations, at a premium of no greater than two percent (2%).
 	2.  The Owner's portion of the bond sal e, if any, may be structured to meet the unique financial needs of the Owner's debt service on the bonds issued and must include the minimum amount required for eligibility to participate in the program as certified by the AOC and the Owner. 
 	3.  Interest collected and accrued  on funds derived from the bond sale must be allocated to the debt service schedules of the Owner and the AOC in the same proportions as their respective participation in the bond issue. 
 	4.  The proceeds of the bond sale  must be held by a trustee and continually invested in compliance with KRS § 66.480, until expended on the Project or until the Project is completed. Any remaining proceeds or investment income received after completion of the Project must be applied to debt service. Credit against the debt service schedule must be applied in the same percentage as the participation in the bond issue. Exceptions require approval by the AOC Budget Director.
14-5.  Project Closeout.
Text
Within eighteen (18) months of substantial completion, the PDB must provide to the AOC Budget Director all closeout documents, including a Certification that all expenses relating to a Project have been paid. Upon approval by the AOC Budget Director, construction funds will then be closed and any remaining money in the construction fund must be transferred to the debt service fund.
14-6.  Refinancing/Refunding Bonds.
Text
A.  Consent to Proceed: Either the Owner or the AOC may propose to issue refunding bonds for the purpose of refinancing a debt obligation on a KCOJ-occupied facility where such refunding bonds result in a savings to the Owner or the AOC after all costs are taken into consideration. The Owner must request the written consent of the AOC Budget Director before proceeding with the issuance of any refunding obligations. If the AOC Budget Director determines a debt obligation of an Owner should be refinanced, then the Owner must not reasonably deny issuing the refunding obligations on AOC's behalf. 
B.  Owner's Request for Refinance: The Owner, through its financial advisor, must make a request in writing for AOC's approval to refinance a debt obligation for which a use allowance is being applied towards all or a portion of the bond payment. The Owner must include in its request supportive schedules showing the outstanding bonds to be called, the escrow (if any) to be purchased to decrease the outstanding bonds, the escrow cash flows (if any), the sources and uses of the refunding bonds, and the projected net interest costs savings, including an allocation of the savings between the AOC and the Owner. All savings must be shown as a gross number and a net present value number, present valued at the refunding bond yield, and as a percentage of the prior bonds to be discharged.
C.  Consideration for Refinancing and Refunding Policy: The AOC Budget Director may grant approval to refinance the bonds if at least a five percent (5%) net present value savings will be achieved. The AOC Budget Director may approve the refinance if a five percent (5%) net present value savings is not expected to be achieved if such exception is warranted due to a nominal interest spread coupled with already low rates, the remaining tenure of the bonds to be refinanced, or other economic circumstances. 
D.  Use Allowance: AOC's obligation must not extend beyond the original maturity date of the Bonds being refunded. If the bond term on the refunding issue is less than the term of the original bond issue, then AOC use allowance payments must terminate at the end of the duration of the refunding issue. Refunding or refinancing of KCOJ Projects requires the consent and approval of the AOC Budget Director. 
E.  Savings from Refundings: The Owner and AOC will be entitled to benefit from any savings realized by the issuance of the refunding bonds on a pro-rata basis. When the KCOJ occupies 100% of the Project and is responsible for 100% of the debt, the AOC is entitled to 100% of any savings realized by the issuance of the refunding bonds. 
Part XI.
Electronic Access by the Bar
§ 1. 
§ 1.
Text
(1)  Members are authorized to access Kentucky Court of Justice electronic records and computers by means authorized for use by the general public.
(2)  Members are authorized to access Kentucky Court of Justice electronic records and computers by means authorized for members of the bar for the purpose of accessing cases involving members' clients.
(3)  Electronic records and computers of the Kentucky Court of Justice not available to the general public shall be accessed only in accordance with the written authorization of the Kentucky Court of Justice pursuant to terms of use and access approved by the Chief Justice.
(4)  Members shall not intentionally access Kentucky Court of Justice electronic records or computers without authorization.
(5)  Members shall not access Kentucky Court of Justice electronic records or computers and intentionally exceed authorized access and thereby view, obtain or alter information contained in Kentucky Court of Justice records.
(6)  “Member” has the same definition as SCR 3.010.
History
(Adopted and effective January 1, 2002.)
Annotations

Compiler's Notes.
The Order which created this rule, entered June 8, 2001, provided: “AP X § 1 is created to increase lawyer access to electronic court records which will promote judicial efficiency by reducing case costs to parties and to carry forward the anti-browsing principles of Petition  of  Hubbard, Ky., 267 S.W.2d 743 (1954).
Part XII.
Mediation Guidelines for Court of Justice Mediators
§ 1.  Statement of Purpose. 
§ 2.  Training and Experience. 
§ 3.  Ethical Guidelines. 
§ 4.  Roster of Mediators. 
§ 1.  Statement of Purpose.
Text
The following Guidelines concern suggested minimum standards for training, experience, education, and ethical conduct for mediators practicing in courts of the Commonwealth of Kentucky. They are intended to promote public confidence in the mediation process. Judges and the public are encouraged to refer to the Administrative Office of the Court's (AOC) website for the roster of mediators who voluntarily agree to comply with these Guidelines. Additional information and related forms are available at Guidelines for Basic Mediation Training at www.kycourts.net .
History
(Adopted April 12, 2005, effective April 15, 2005.)
§ 2.  Training and Experience.
Text
(1)  General civil mediator.  A mediator who offers to provide general civil mediation services should have the following minimum training and experience:
 	(a)  Forty hours of training by a mediation training provider covering communication skills; conflict resolution theory and practice; mediation theory, practice, and techniques; the court process; and
 	(b)  Fifteen hours of mediation experience with parties in actual disputes, representing at least three cases, where the mediator is a participating mediator under the guidance of a mediator qualified under these Guidelines or a mediation training center.
(2)  Family Mediator.  A mediator who offers to provide family mediation services should have the following minimum training and experience:
 	(a)  Forty hours of training by a mediation training provider including conflict resolution, the mediation process, communication skills, the psychological aspects of divorce on families, domestic violence, substance abuse, financial and property issues, paternity, family law, and family or circuit court procedures. Family mediators are strongly encouraged to take general mediation training prior to this training.
 	(b)  Fifteen hours of mediation experience with parties in actual family disputes, representing at least three cases, where the mediator is a participating mediator under the guidance of a family mediator qualified under these Guidelines, or a mediation training center.
(3)  Special Provision for Mediators in Practice Prior to Adoption of the Guidelines.  Any mediator may be deemed qualified under these Guidelines if the mediator has engaged in a mediation practice prior to the adoption of these Guidelines and submits to the Mediation Division of the Administrative Office of the Courts a written statement describing equivalent training and experience. A form is available at www.kycourts.net .
History
(Adopted April 12, 2005, effective April 15, 2005.)
§ 3.  Ethical Guidelines.
Text
(1)  Mediation Defined.  Mediation is an informal process in which a neutral third person, called a mediator, facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem solving, and exploring settlement alternatives. Parties should comply with orders of the court requiring participants in mediation to have settlement authority. See Kentucky Farm Bureau Mut. Ins. Co. v. Wright, 136 S.W.3d 455 (Ky. 2004).
Comment. A mediator's obligation is to assist the parties in reaching a voluntary outcome. The mediator should not coerce a party in any way. A mediator may make suggestions, but the parties make all settlement decisions voluntarily.
(2)  Mediator Conduct.  A mediator's duty to protect the integrity and confidentiality of the mediation process commences with the first communication with a party, is continuous in nature, and does not terminate upon the conclusion of the mediation.
Comment (a).  A mediator should not use information obtained during the mediation for personal gain or advantage.
Comment (b).  The interests of the parties should always be placed above the personal interest of the mediator.
Comment (c).  A mediator should not accept mediations that cannot be completed in a timely manner, or as directed by the court.
Comment (d). Although a mediator may advertise the mediator's qualifications and availability to mediate, the mediator should not solicit a specific case to mediate.
Comment (e).  A mediator should not mediate a dispute when the mediator has knowledge that another mediator was appointed or selected without first consulting with the other mediator or the parties. If the previous mediation has been concluded, consultation is not necessary.
(3)  Mediation Costs.  As early as practicable, and before the mediation session begins, a mediator should explain all fees and other expenses to be charged for the mediation. A mediator should not charge a contingent fee or base a fee upon the outcome of the mediation. In appropriate cases, a mediator should perform mediation services on a sliding scale, at a reduced fee, or without compensation, based on the parties' ability to pay.
Comment (a).  In court mediations, a mediator should avoid the appearance of impropriety regarding the amount of the mediator's fee. The fee should be reasonable and no greater than the mediator's standard rate as a mediator.
Comment (b).  If a party and the mediator have a dispute that cannot be resolved before commencement of the mediation as to the mediator's fee, the mediator should decline to serve so that the parties may obtain another mediator.
(4)  Disclosure of Possible Conflicts.  Prior to commencing the mediation, the mediator should make full disclosure of any known relationships with the parties or their counsel that may affect, or give the appearance of affecting, the mediator's neutrality. A mediator should not serve in the matter if a party makes an objection to the mediator based upon a conflict or perceived conflict.
Comment (a).  A mediator should withdraw from mediation if it is inappropriate to serve.
Comment (b).  If, after commencement of the mediation, the mediator discovers that such a relationship exists, the mediator should make full disclosure as soon as practicable.
(5)  Mediator Qualifications.  A mediator should inform the participants of the mediator's qualifications and experience.
Comment.  A mediator's qualifications and experience constitute the foundation upon which the mediation process depends; therefore, if there is any objection tothe mediator's qualifications to mediate the dispute, the mediator should withdraw from the mediation. Likewise, the mediator should decline to serve if the mediator feels unqualified to do so.
(6)  The Mediation Process.  The mediator should inform and discuss with the participants the rules and procedures pertaining to the mediation process.
Comment (a).  A mediator should inform the parties about the mediation process no later than the opening session.
Comment (b).  At a minimum, the mediator should inform the parties of the following:
 		(i)  The mediation is private. Unless otherwise agreed by the participants, only the mediator, the parties and their representatives are allowed to attend;
 		(ii)  The mediation is informal. There are no court reporters present; no record is made of the proceedings; no subpoena or other service of process is allowed; and no rulings are made on the issues or the merits of the case;
 		(iii)  The mediation is confidential;
 		(iv)  Any outcome rests with the parties; and
 		(v)  The mediator does not render legal advice or represent any party.
(7)  Convening the Mediation.  Unless the parties agree otherwise, the mediator should not convene a mediation session unless all parties and the irrepresentatives ordered by the court are present, corporate parties are represented by officers or agents who have demonstrated to the mediator that they possess adequate authority to negotiate a settlement, and an adequate amount of time has been reserved by all parties to the mediation to allow the mediation process to be productive.
(8)  Confidentiality. 
 	(a)  Mediation sessions should be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
 	(b)  Mediation should be regarded as settlement negotiations for purposes of Kentucky Rule of Evidence 408.
 	(c)  Mediators should not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters are considered confidential and privileged in nature except on order of the Court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties.
 	(d)  Nothing in this rule prohibits the mediator from reporting abuse according to K.R.S. 209.030, K.R.S. 620.030, or other applicable law.
Comment. A mediator should not permit recordings or transcripts to be made of mediation proceedings. A mediator should maintain confidentiality in the storage and disposal of records and render anonymous all identifying information when materials are used for research, educational or other informational purposes.
(9)  Report to Court.  The mediator reports to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters, which, if resolved or completed, would facilitate the possibility of a settlement.
(10)  Impartiality.  A mediator should be impartial toward all parties.
Comment. If a mediator or the parties find that the mediator's impartiality has been compromised, the mediator should offer to withdraw from the mediation process. Impartiality means freedom from favoritism or bias in word, action, and appearance; it implies a commitment to aid all parties in reaching a settlement.
(11)  Disclosure and Exchange of Information.  A mediator should encourage the disclosure of information and should assist the parties in considering the benefits, risks, and the alternatives available to them.
(12)  Professional Advice.  A mediator should not give legal or other professional advice to the parties except as provided in Section 3(17)(b) infra re: Evaluative Mediation.
Comment (a). In appropriate circumstances, a mediator should encourage the parties to seek legal, financial, tax or other professional advice before, during, or after the mediation process.
Comment (b). A mediator should not convene the mediation if the mediator has reason to believe that a pro se party fails to understand that the mediator is not providing legal representation for the pro se party.
(13)  No Judicial Action Taken.  A person serving as a mediator should not subsequently serve as a judge, master commissioner, guardian ad litem, or in any other judicial or quasi-judicial capacity in matters that are the subject of the mediation, unless the parties otherwise agree.
Comment. It is generally inappropriate for a mediator to serve in a judicial or quasi-judicial capacity in a matter in which the mediator had communications with one or more parties without all other parties present. For example, an attorney-mediator who has served as a mediator in a pending litigation should not subsequently serve in the same case as a special master, guardian ad litem, or in any other judicial or quasi-judicial capacity with binding decision-making authority. Notwithstanding the foregoing, where an impasse has been declared at the conclusion of a mediation, the mediator, if requested and agreed to by all parties, may serve as the arbitrator in a binding arbitration of the dispute, or as a third-party neutral in any other alternative dispute proceeding, so long as the mediator believed nothing learned during private conferences with any party to the mediation will bias the mediator or will unfairly influence the mediator's decisions while acting in the mediator's subsequent capacity.
(14)  Termination of Mediation Session.  A mediator should postpone, recess, or terminate the mediation process if it is apparent to the mediator that continuation of the process is unproductive.
(15)  Agreement in Writing.  If an agreement is reached during the mediation conference, it is reduced to writing and signed by the parties. The parties are responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
(16)  Mediator's Relationship with the Judiciary.  A mediator should avoid the appearance of impropriety in the mediator's relationship with a member of the judiciary or the court staff with regard to appointments or referrals to mediation.
(17)  Mediation Styles 
 	(a)  Facilitative Mediation.  The facilitative mediator structures a process to assist the parties in reaching a mutually agreeable outcome. The mediator asks questions; validates and normalizes parties' points of view; searches for interests underneath the positions taken by parties; and assists the parties in finding and analyzing options for resolution. The facilitative mediator does not make recommendations to the parties, give his or her own advice or opinion as to the outcomes of the case, or predict what a court would do in the case. The mediator is in charge of the process, while the parties are in charge of the outcome. Facilitative mediators want to ensure that parties come to agreements based on information and understanding. They hold joint sessions with all parties present so that the parties can hear each other's points of view, and hold confidential sessions with individual parties. They want the parties to have the major influence on decisions made.
 	(b)  Evaluative Mediation.  Evaluative mediation is modeled after settlement conferences held by judges. The evaluative mediator assists the parties in reaching resolution by pointing out the weaknesses of their case. An evaluative mediator might make formal or informal recommendation to the parties as to the outcome of the issues. The evaluative mediator is more concerned with the legal rights of the parties, rather than the parties' needs and interests, and evaluation is based on legal concepts of fairness. The evaluative mediator meets most often in separate meetings with the parties and their attorneys, practicing “shuttle diplomacy.” He/she helps the parties and their attorneys evaluate their legal position and the costs versus the benefits of settling in mediation rather than pursuing litigation. The evaluative mediator structures the process and directly influences the outcome of mediation.
Comment (a). Providing Information. Consistent with standards of impartiality and preserving party self-determination, a mediator may provide information that he/she is qualified to provide by virtue of training or experience.
Comment (b). Independent Legal Advice. When a mediator believes a party does not understand or appreciate how an agreement may adversely affect legal rights or obligations, the mediator should advise the party of the right to seek independent legal counsel.
Comment (c). Personal or Professional Opinions. A mediator should not offer a personal or professional opinion intended to coerce the parties, decide the dispute, or direct a resolution of any issue. Consistent with standards of impartiality and preserving party self-determination, however, a mediator may point out possible outcomes of the case and discuss merits of a claim or defense. A mediator should not offer a personal or professional opinion as to how the court in which the case has been filed will resolve the dispute.
 	(c)  Transformative Mediation.  Transformative mediation is based on the values of “empowerment” and “recognition.” The potential for transformative mediation is that any or all parties, or their relationships, may be transformed during the mediation. In these ways, the values of transformative mediation mirror those of facilitative mediation. In transformative mediation, the parties structure the process, with the mediator following their lead, and individual caucus sessions are rarely used.
(18)  Responsibilities to the Profession and the Public 
 	(a)  Community Service.  A mediator is encouraged to provide at least twenty hours per year of mediation services in the community for nominal or no fee.
 	(b)  Training.  A mediator should acquire substantive knowledge and procedural skills in her/his specialized area of practice.
 	(c)  Continuing Education.  A mediator should participate in continuing mediation education and be personally responsible for ongoing professional growth. A mediator is encouraged to join with other mediators and members of related professions to promote mutual professional development. A mediator should obtain at least four hours of continuing education every two years.
The following are some ways to obtain continuing education:
 		 	(i)  Attending, lecturing, or teaching at a live lecture or seminar on a topic related to the practice of mediation;
 		 	(ii)  Listening or viewing audio, video, or web based presentations on a topic related to mediation;
 		 	(iii)  Co-mediating or supervising trainees as part of the trainee's mentorship requirements;
 		 	(iv)  Participating as a trainer or coach in general or family mediation trainings;
 		 	(v)  Authoring or editing written materials submitted for publication that have significant intellectual or practical content directly related to the practice of mediation.
 	(d)  Promotion of Mediation.  A mediator should promote the advancement of mediation by providing and supporting efforts to educate the public and members of other professions, and by encouraging and participating in research and publication of accurate information about mediation.
 	(e)  Advertising.  A mediator should make only accurate statements about the mediation process, its cost and benefits, and about the mediator's qualifications.
History
(Adopted April 12, 2005, effective April 15, 2005.)
§ 4.  Roster of Mediators.
Text
AOC will maintain a Roster of Mediators who agree to comply with these guidelines. Any mediator who wishes to be included on this roster should make application to the AOC. See form on www.kycourts.net .
History
(Adopted April 12, 2005, effective April 15, 2005.)
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§  1.   Definitions.
Text
As used in these sections, unless the context otherwise requires:
 	(1)  “Administrative discharge” means the discharge of a participant from drug court due to the participant's inability to complete drug court through no fault of his/her own.
 	(2)  “Aftercare” means the time period following successful completion of Phase III of the drug court requirements, during which the participant shall demonstrate the ability to maintain a drug-free, alcohol-free and crime-free lifestyle and may continue to receive treatment and other supportive services. For felony drug courts, aftercare is 180 days and for misdemeanor drug courts, a minimum of 90 days.
 	(3)  “Agreement of Participation” means the written agreement required to be signed by all potential drug court participants prior to the determination of eligibility for drug court.
 	(4)  “AOC Drug Court Executive Officer” means the AOC employee appointed by the AOC Director to support drug court and administer and oversee its funding.
 	(5)  “AOC” means the Administrative Office of the Courts, the agency authorized by the Kentucky Supreme Court to support drug court and administer and oversee its funding.
 	(6)  “Approved local diversion procedures” means pretrial diversion procedures authorized by the Kentucky Supreme Court within each judicial circuit.
 	(7)  “COJ” means the Court of Justice.
 	(8)  “Drug court graduation” means the public ceremony acknowledging the successful completion of Phases I, II and III of drug court. Aftercare may be required in some drug courts prior to graduation.
 	(9)  “Drug court judge” means a judge who, in addition to his/her regular judicial duties, conducts drug court sessions and staffings, monitors and reviews the participant's progress in the drug court program, imposes sanctions and incentives, and facilitates other components of the drug court program.
 	(10)  “Drug court program” means any program authorized and administered by the Kentucky Supreme Court which provides an alternative to incarceration in cases which stem from substance abuse or dependence. A drug court shall combine supervision, drug testing, case management, judicial interaction and treatment for drug court participants.
 	(11)  “Drug court staff” means personnel hired and employed by the AOC Drug Court Department who perform the daily operations of drug court, including but not limited to, conducting eligibility assessments, providing case management for participants, attending drug court staffings and sessions, and coordinating drug testing.
 	(12)  “Drug court team” means the non-adversarial group that promotes public safety while acting in the best interest of the public and the participant, and determines the appropriate responses for a participant's compliance or non-compliance with drug court requirements. While the drug court team determines appropriate responses for participant compliance or non-compliance, the drug court judge has the ultimate decision making authority. For adult drug courts, the drug court team shall be comprised of the drug court judge, and drug court staff, and should include law enforcement, prosecutor(s), defense counsel, and treatment provider(s). Optional members with each drug court may be representatives from the office of probation and parole, the circuit court clerk's office, the community, and other ancillary agencies.
 	(13)  “Eligibility Assessment” means a tool used by drug court staff to evaluate drug use history, legal/criminal history, mental/physical health history, family history, and educational/employment history, for purposes of determining whether a defendant will be considered for admission into drug court.
 	(14)  “Eligible offenses” means drug or drug-related offenses, excluding violent offenses and sexual offenses.
 	(15)  “Home visit” means the on-site appearance of drug court staff who are accompanied by a law enforcement or probation and parole officer at the participant's home for the purposes of verifying stable, drug-free housing and curfews, among other verifiers.
 	(16)  “Incentives” means tangible or intangible rewards earned by participants for positive steps taken toward attaining a drug-free, crime-free lifestyle, and may include, but are not limited to, promotion to the next phase, certificates and tokens, decreased supervision, increased privileges and responsibilities, praise from the drug court judge and team, extended curfews, and other individual incentives approved by the drug court team.
 	(17)  “Involuntary termination” means the termination of a participant from drug court by the drug court judge due to the participant's noncompliance with drug court's requirements, rules, or conditions.
 	(18)  “Justice system case processing” means the manner in which a case is processed within the Kentucky COJ, as reflected in KyCourts II or the current COJ case management system.
 	(19)  “Notice of Defendant Referral Status” means the document provided to the sentencing judge following the defendant's assessment wherein a determination of eligibility or ineligibility for admission to drug court has been made.
 	(20)  “Non-AOC support personnel" means interns and volunteers, including but not limited to, other staff supplied by a city or county office or official not employed by the AOC Drug Court Department who work with the drug court.
 	(21)  “Phase” means a set of minimum and distinct criteria required of a drug court participant.
 	(22)  “Recovery program” means a long-term residential program for participants seeking recovery from alcohol or other drugs, which provides a setting for non-medical detoxification and utilizes peer-counseling and other counseling techniques.
 	(23)  “Referring judge” means the judge who refers a defendant to drug court.
 	(24)  “Sanctions” means the range of consequences imposed for the participant's failure to comply with the requirements or other conditions of drug court, which are appropriate, consistent and immediately applied. Sanctions may include, but are not limited to, admonishments from the judge, residential drug treatment, community service, phase demotion, increased group sessions, home incarceration, imprisonment in a detention facility, or termination from drug court.
 	(25)  “Sentencing judge” means the judge who sentences the defendant in the underlying criminal case; he/she may also be the referring judge.
 	(26)  “Session” means the scheduled appearance of the participant before the drug court judge, during which the progress of the participant is reviewed and incentives may be granted or sanctions imposed.
 	(27)  “Staffing” means meetings held by the drug court team prior to a drug court program session, for the purpose of discussing the participants' progress.
 	(28)  “Suspension” means a temporary stay of participation in the drug court program imposed by the drug court judge, during which time no credit is earned toward the completion of the three drug court phases.
 	(29)  “Temporary inactive” means the status of a participant in drug court who is unable to meet drug court requirements on a short-term basis, excluding reasons of inpatient treatment or incarceration. The participant is temporarily released from drug court supervision pursuant to a judge's order and shall resume participation and supervision when the circumstance is resolved.
 	(30)  “Transfer for all further proceedings” means a transfer of the underlying criminal case to the drug court judge for both drug court proceedings and all further criminal proceedings.
 	(31)  “Treatment provider” means an individual or agency licensed or certified to provide treatment and counseling to drug court participants as specified by the AOC Drug Court Department.
 	(32)  “Violent Offender” as defined by federal regulation 28 C.F.R 93.3 means an offender who either is currently charged with or convicted of an offense during the course of which: 1) The person carried, possessed, or used a firearm or other dangerous weapon; or there occurred the use of force against the person of another; or there occurred the death of or serious bodily injury to any person; with or without regard to whether proof of any of the elements described herein is required to convict; or 2) has previously been convicted of a felony crime of violence involving the use or attempted use of force against a person with the intent to cause death or serious bodily harm.
 	(33)  “Voluntary termination” means the termination by the drug court judge of a participant from drug court at the participant's request, but only after a determination has been made that the request was knowingly and voluntarily made.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015; amended effective February 12, 2016.)
§  2.   Key Components of a Drug Court.
Text
All drug court programs shall include the following key components as defined and required by the U. S. Department of Justice, Office of Justice Programs:
 	(1)  Drug courts integrate alcohol and other drug treatment services with justice system case processing;
 	(2)  Prosecution and defense counsel, in a non-adversarial manner, promote public safety while protecting participants' due process rights;
 	(3)  Eligible participants are identified early and promptly placed in the drug court program;
 	(4)  Drug courts provide a continuum of alcohol, drug, and other treatment and rehabilitative services;
 	(5)  Abstinence is monitored by frequent alcohol and other drug testing;
 	(6)  A coordinated strategy governs drug court responses to participants' compliance;
 	(7)  Ongoing judicial interaction with each drug court participant is essential;
 	(8)  Monitoring and evaluation of the drug court program measure the achievement of program goals and gauge effectiveness;
 	(9)  Continuing interdisciplinary education promotes effective drug court planning, implementation, and operations; and,
 	(10)  Forging partnerships among drug courts, public agencies, and community-based organizations generates local support and enhances drug court program effectiveness.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  3.   Mission Statement.
Text
Kentucky Drug Court's mission is to restore lives and reduce recidivism through judicial oversight and behavior modification.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended March 23, 2010; amended effective March 24, 2015.)
§  4.   Administrative Office of the Courts to Oversee Drug Court.
Text
The AOC shall support drug courts statewide, and administer and oversee its funding. The AOC shall also be authorized to establish further policies and procedures relating to drug court
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended March 23, 2010; amended effective March 24, 2015.)
§  5.   Drug Court Referral Process.
Text
In those jurisdictions having a drug court, a defendant shall be referred to drug court through one of the following procedures:
 	(1)  A referral to drug court may be made at any time during probation, including a referral in lieu of revocation. A defendant who is referred to drug court by an order of probation shall have entered a guilty plea or been found guilty of an eligible offense(s). The sentencing judge, upon request of the attorney for the defendant or another interested party, or, alternatively, sua sponte, may order a defendant to be referred to drug court for a determination of the defendant's eligibility.
 	(2)  A referral to drug court may be made utilizing approved local diversion procedures.
 	(3)  Any judge may refer a person charged with contempt of court to drug court in lieu of being incarcerated on the contempt charge, but only after an order of contempt has been entered.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  6.   Eligibility and Assessment.
Text
(1)  Upon receipt of a written order of referral from a judge, drug court staff shall determine whether a defendant meets the following criteria:
 	(a)   The defendant was referred pursuant to Section 5 of these rules;
 	(b)   The defendant is not a "sex offender" as defined by KRS 17.550;
 	(c)   The defendant is not a "violent offender" as defined by federal regulation, 28 C.F.R. 93.3
(2)   If a defendant does not meet the criteria set forth in subsection (1) above, drug court staff shall inform the referring judge in writing using AOC form #DC-7.
(3)   If a defendant does meet the criteria set forth in subsection (1) above, drug court staff shall thoroughly explain the drug court process and the Agreement of Participation to the defendant. The defendant shall be required to sign the Agreement of Participation with or without the presence of his/her attorney. If a defendant refuses to sign the Agreement of Participation, drug court staff shall notify the referring judge by utilizing AOC form # DC-7. Refusal by the defendant to sign the Agreement of Participation shall render him/her ineligible for participation in drug court.
(4)   Upon execution of the Agreement of Participation, drug court staff shall complete an eligibility assessment. After completing the eligibility assessment, drug court staff shall complete AOC form # DC-7. The eligibility assessment, AOC form # DC-7 and any other pertinent information regarding the defendant shall be completed and submitted to the drug court team prior to the defendant's next scheduled court appearance.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  7.   Acceptance of Defendant into Drug Court.
Text
Upon receipt of the eligibility assessment, AOC form # DC-7 and other pertinent information regarding the defendant, the drug court team shall provide input into the decision for acceptance; however, the drug court judge shall have the final decision-making authority concerning acceptance of an eligible person into drug court. To determine acceptance, the drug court judge and team shall evaluate the following:
 	(1)   Current criminal charge(s)/conviction(s);
 	(2)   Past criminal conviction(s), if any;
 	(3)   Results of the eligibility assessment;
 	(4)   Information regarding the victim(s), if any;
 	(5)   Defendant's willingness to participate; and,
 	(6)   Other relevant information as identified by the drug court judge and team.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  8.   Admission of Defendant into Drug Court.
Text
Upon an offer of admission to drug court and upon the defendant's acceptance of the offer to enter drug court, the referring judge shall complete AOC form #DC-8 (Order of Admission to Drug Court). The case shall remain with or be assigned to a judge who conducts drug court in the circuit or district where the defendant's underlying criminal case is pending. The Order will require the defendant to report to the drug court judge. Cases may only be transferred to a different circuit or district pursuant to Section 9 of these rules.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  9.   Transfer of Cases between Drug Courts.
Text
A defendant may request a transfer to a drug court program outside of the circuit or district where his or her criminal case is pending, either at the time of referral to the drug court program or after entry into a drug court program. A defendant/participant who has requested and been granted an order transferring venue of his or her case will be allowed to transfer under the following conditions:
 	(1)  The drug court team in the county where the defendant requests to transfer must first agree to accept the defendant.
 	(2)  If accepted, the defendant must complete a Motion for Transfer (AOC Form #55A), which shall be docketed before the circuit or district judge with jurisdiction over the defendant's underlying criminal case.
 	(3)  If the judge grants the defendant's Motion, the judge shall complete AOC Form #DC-55B (Order Transferring), which will transfer venue of the defendant's case for all further criminal proceedings. The defendant's case will be assigned to a circuit or district judge who conducts drug court in the county to which the case has been transferred.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  10.   Drug Court Participant Requirements.
Text
(1)  A Drug Court shall consist of three phases as follows:
 	a.  Phase I--stabilization phase;
 	b.  Phase II--education phase; and,
 	c.  Phase III--self-motivation phase.
Aftercare shall be required upon a drug court participant's completion of all three phases. The three phases shall take a minimum of twelve months to complete. Drug court, including the aftercare component, can be completed in a minimum of eighteen months for felony defendants and fifteen months for misdemeanor defendants.
(2)  Drug court participants shall adhere to the following minimum requirements during each phase as follows:
 	a.  For Phase I, the participant shall:
 		i.  Provide at least three (3) random urine drug/alcohol screens per week;
 		ii.  Attend the contact hours prescribed by the treatment provider pursuant to a clinical assessment and any additional education hours as required by drug court;
 		iii.  Attend one court session per week;
 		iv.  Obtain and/or maintain court-approved full-time employment, training or education;
 		v.  Obtain and/or maintain court-approved housing;
 		vi.  Make arrangements for payments of court obligations;
 		vii.  Make at least one (1) weekly individual contact with drug court staff;
 		viii.  Indicate an initial understanding of substance abuse treatment;
 		ix.  Attend a self-help program, such as a 12-step program; and,
 		x.  Remain drug-free for at least 30 consecutive days before consideration for promotion to the next phase.
 	b.  For Phase II, the participant shall:
 		i.  Provide at least two random urine drug/alcohol screens per week;
 		ii.  Attend the contact hours prescribed by the treatment provider pursuant to a clinical assessment and any additional education hours as required by drug court;
 		iii.  Attend one (1) court session every two weeks;
 		iv.  Maintain court-approved full-time employment, training or education;
 		v.  Maintain court-approved housing;
 		vi.  Continue paying court obligations;
 		vii.  Make at least one individual contact with drug court staff per week;
 		viii.  Indicate an appropriate understanding of recovery principles;
 		ix.  Continue to attend self-help programs, such as a 12-step program; and,
 		x.  Remain drug-free for the final 90 consecutive days of this Phase before consideration for promotion to the next Phase.
 	c.  For Phase III, the participant shall:
 		i.  Provide at least one random urine/drug screen per week;
 		ii.  Attend the contact hours prescribed by the treatment provider pursuant to a clinical assessment and any additional education hours as required by drug court;
 		iii.  Attend one (1) court session every three weeks;
 		iv.  Maintain court-approved full-time employment, training or education;
 		v.  Maintain court-approved housing;
 		vi.  Continue paying court obligations;
 		vii.  Make at least one (1) individual contact with drug court staff per week;
 		viii.  Indicate an appropriate understanding of a recovery lifestyle;
 		ix.  Continue to attend self-help programs, such as a 12-step program; and,
 		x.  Remain drug-free for 90 consecutive days, for a total of 180 consecutive days for both Phases II and III before being considered for Aftercare.
(3)  Each drug court shall establish an aftercare component, taking into account the availability of resources and the requirements of the drug court team. Each proposed aftercare component shall be submitted to the AOC Drug Court Executive Officer for approval no later than 180 days following implementation of drug court in a circuit or district. Within 30 days following the adoption of these Rules of Administrative Procedures, the aftercare components currently in effect in a circuit or district shall be submitted to the AOC Drug Court Executive Officer for review and approval.
(4)  Drug court participants may be ordered to comply with additional requirements, which include, but are not limited to, the following:
 	a.  Employment, school, and/or home visits by drug court staff (drug court staff shall be accompanied by a law enforcement officer or a probation and parole officer for any home visit);
 	b.  Domestic violence counseling with a certified domestic violence treatment provider, or other types of counseling, as referred by drug court;
 	c.  Curfews as established by drug court; and,
 	d.  Medical and/or mental health referrals and subsequent treatment recommendations.
 	e.  In the event a situation arises in which it becomes impracticable for a participant to be supervised by drug court staff, the drug court judge shall issue an order placing the defendant on temporary inactive status and releasing drug court staff from supervision responsibilities, on AOC form # DC-66 (Order Designating Temporary Inactive Status). Examples of impracticability may include, but are not limited to: contagious or infectious disease, short-term medical care for a family member, or any other reason that would cause a temporary inability to meet drug court requirements. Once the defendant has the ability to resume participation in the drug court program, the drug court judge shall enter an order resuming active status and returning the participant to drug court supervision, on AOC form# DC-67 (Order Resuming Active Status).
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective July 1, 2014; amended effective March 24, 2015; amended effective July 1, 2016; amended effective June 7, 2017; amended effective May 21, 2018.)
§  11.   Incentives.
Text
Incentives may be provided during drug court sessions and may include, but are not limited to, promotion to the next phase, certificates and tokens, decreased supervision, increased privileges and responsibilities, praise from the drug court judge and team, extended curfews, and other individual incentives approved by the drug court team.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 23, 2015.)
§  12.   Sanctions for Non-compliance with Drug Court Requirements.
Text
Each participant shall comply with the requirements and other conditions established by drug court. Failure to comply may result in the imposition of sanctions upon the participant by the drug court judge. Sanctions may include, but are not limited to, admonishments from the drug court judge, community service, phase demotion, increased program requirements, home incarceration, imprisonment in a detention facility, and termination from drug court. Graduated sanctions may be utilized for continuous noncompliance. When considering appropriate sanctions, drug court teams shall consider alternatives to incarceration.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  13.   Suspension.
Text
In the event that standard drug court participation, as defined in Section 10, is impracticable due to inpatient treatment, incarceration, or similar circumstances in which the participant is being monitored by an authorized third party, the participant shall be placed in suspended status. Upon release from the authorized third party, the participant shall resume standard drug court participation. During the time in which the participant is suspended, no credit shall be earned toward the completion of the three drug court phases.
History
(Adopted and effective January 8, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  14.   Administrative Discharge.
Text
(1)   If a drug court participant cannot complete drug court through no fault of his/her own, he/she may be administratively discharged. If the drug court team determines that administrative discharge is appropriate, the drug court staff shall complete a Request for Voluntary Termination to provide to the drug court judge, and the drug court judge shall grant or deny the request. If granted, the Notice of Administrative Discharge shall be filed in the official court record and the case referred back to the appropriate circuit or district court.
(2)   An administrative discharge does not preclude eligibility for drug court at a later date.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  15.   Voluntary Termination.
Text
Participants may request voluntary termination from drug court utilizing a Request for Voluntary Termination. If the drug court judge determines that the request is knowingly and voluntarily made, the drug court judge shall grant the request.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  16.   Involuntary Termination from Drug Court.
Text
(1)   The drug court staff or team may make a recommendation to the drug court judge that a participant be terminated from drug court due to the participant's non-compliance with drug court requirements or conditions. If the drug court judge agrees with the recommendation of termination, drug court staff shall complete a Notification of Violations and Termination requesting the judge to terminate the participant from drug court. The participant shall be notified of the termination in the drug court session, unless the participant has absconded. Upon signature of the Notification of Violations and Termination by the drug court judge, the case shall be referred back to the appropriate circuit or district court for further proceedings. The Notification of Violations and Termination shall be filed in the official record by the circuit court clerk.
(2)   In the case of a participant who has absconded for a period of at least ten working days, drug court staff shall complete a Notification of Violations and Termination. Upon signature of the Notification of Violations and Termination by the drug court judge, the case shall be referred back to the appropriate circuit or district court for further proceedings. The Notification of Violations and Termination shall be filed in the official record.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended March 23, 2010; amended effective March 24, 2015; amended effective February 12, 2016.)
§  17.   Successful Completion of Drug Court.
Text
(1)   A participant shall be determined to have successfully completed drug court after:
 	(a)   Completing all three drug court phases;
 	(b)   Completing aftercare;
 	(c)   Paying all restitution owed; if the participant is unable to pay restitution in full while in drug court, the drug court team may require a reasonable amount be paid to comply with this provision; and
 	(d)   Paying all costs, fines or fees.
(2)   Successful completion requires that no criminal charges be pending against the participant.
(3)   Upon successful completion of drug court, the drug court judge may:
 	(a)   Dismiss the underlying charge(s), if the participant was on diversion, but only when restitution, if any, has been paid in full; or
 	(b)   Modify probation to be conditionally discharged if the participant was on probation or found in contempt of court, but only when restitution, if any, has been paid in full.
(4)   A drug court graduation should be held for an eligible participant within 90 days of successful completion of Phase III of drug court as outlined above, but in no event shall a drug court graduation be held later than 210 days after successful completion of Phase III.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 30, 2010; amended effective March 24, 2015.)
§  18.   Drug Court Staffing.
Text
(1)  The drug court judge and drug court staff shall attend staffing prior to drug court sessions. The prosecutor, defense attorney, and other drug court team members are encouraged to attend these staffings. Drug court staffings shall be confidential and non-team members shall not attend absent extraordinary circumstances. If there is an extraordinary need for a non-team member to attend, upon approval by the drug court judge, the non-team member shall be allowed to attend the staffing, but only after signing a confidentiality agreement.
(2)  At drug court staffings, the drug court team shall discuss the following:
 	(a)  Whether to admit potential participants into drug court;
 	(b)  Appropriate sanctions for violations by current participants;
 	(c)  Achievements and phase advancement of participants who will appear at the drug court session; and
 	(d)  Other pertinent issues relating to drug court participants.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  19.   Drug Court Sessions.
Text
A drug court judge shall conduct a drug court session as follows:
 	(1)   In a single-county circuit or district, one drug court session shall be conducted per week.
 	(2)   In a multi-county circuit or district, one drug court session should be held per week; however, if weekly sessions are not possible, a drug court judge shall conduct at least two drug court sessions per month. If drug court sessions are not held every week, drug court staff shall meet with participants at the same time that drug court regularly meets.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  20.   Confidentiality.
Text
(1)   Drug court proceedings shall be confidential and all proceedings shall be closed unless otherwise authorized by the drug court judge.
(2)   Documents contained in a participant's drug court case file shall be confidential and shall not be released other than those documents specified in Section 21 of these rules.
(3)   In accordance with federal regulations regarding substance abuse treatment programs, drug court team members shall sign a confidentiality agreement.
(4)   Drug court team members shall comply with state and federal confidentiality laws regarding treatment information.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  21.   Filing of Drug Court Documents.
Text
Upon utilization of any of the following documents, the document(s) shall be filed by the drug court staff with the appropriate court clerk for inclusion in the court record of the underlying criminal offense:
 	(1)  Order Referring to Drug Court;
 	(2)  Drug Court Notice of Defendant Referral Status;
 	(3)  Order of Admission;
 	(4)  Motion for Transfer
 	(5)  Order Transferring;
 	(6)  Order Designating Temporary Inactive Status;
 	(7)  Order Resuming Active Status;
 	(8)  Notice of Voluntary Termination;
 	(9)  Notice of Violations and Termination; and
 	(10)  Acknowledgement of Successful Completion, or Notice of Administrative Discharge
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  22.   Collection of Fees.
Text
(1)  A reimbursement fee may be imposed by drug court for treatment services, the cost of a laboratory confirmation of a positive drug test, or other required services
(2)  Reimbursement fees shall be in the form of certified checks, cashier's checks or money orders, each of which shall be made payable to the Kentucky State Treasurer. At no time shall drug court staff accept cash from a participant.
(3)  No judge or drug court staff shall collect monies for use for drug court through forfeiture, plea agreements, sanctions, fees, fines or other costs, other than those referred to herein.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
§  23.   Drug Testing.
Text
(1)   Drug testing shall be administered to all drug court participants on a frequent and random basis. Phase I participants shall be tested at least three times per week; Phase II participants shall be tested at least two times per week; and Phase III participants shall be tested at least one time per week.
(2)   Drug tests performed pursuant to subsection (1) by individuals other than the drug court staff, the drug court team, or the AOC authorized drug testing vendor, shall not be admissible in drug court.
(3)   All drug court participants shall be required to make daily telephone contact, utilizing a toll-free telephone number, wherein a recording announces phase(s) and times for specimen collections for each individual drug court.
(4)   Instant, laboratory, and other drug tests supplied by drug court shall be utilized for drug court participants only. Inventory of supplies shall be audited on a random basis.
History
(Adopted and effective January 9, 2006; amended effective July 30, 2009; amended effective March 23, 2010; amended effective March 24, 2015.)
Part XIV.
Pretrial Services.
Section 1.  Administering oath on affidavit of indigency.  
Section 2.  Determination of pretrial release. 
Section 1.  Administering oath on affidavit of indigency. 
Text
A pretrial officer may administer an oath to an affiant on an affidavit of indigency completed pursuant to KRS Chapter 31, KRS 431.515, and Rule of Criminal Procedure 4.06.
History
(Adopted and effective January 12, 2009.)
Section 2.  Determination of pretrial release.
Text
1.  Within twenty-four hours of a defendant's incarceration on a bailable offense, Pretrial Services must provide the judge or trial commissioner with information to assist the determination of pretrial release and supervision, including an assessment of risks posed by the defendant and recommendations for responding to the risks through use of appropriate conditions of release.
2.  Information provided to the judge or trial commissioner will be obtained through Pretrial Services' investigation, including the interview of the defendant and the risk assessment.
3.  Failure by Pretrial Services to present this information to the judge or trial commissioner within twenty-four hours of a defendant's incarceration will not result in the automatic release of a defendant.
History
(Adopted and effective April 7, 2014; amended effective March 24, 2015.)
Part XV.
Sliding Scale of Indigency.
Text
Under Administrative Order 2010-08 and KRS 403.761(9)(c), the Supreme Court of Kentucky established Administrative Procedures of the Court of Justice, AP Part XV, to create a sliding scale of indigency as a guideline for judges to use in determining the amount a respondent must pay for a global positioning monitoring system in a domestic violence case. Similarly, under Administrative Order 2015-12 and KRS 189A.400, the Supreme Court of Kentucky established Administrative Procedures of the Court of Justice, AP Part XVI, to create a sliding scale of indigency as a guideline for judges to use in determining the amount a defendant must pay for an ignition interlock system.
In 2017, the Kentucky General Assembly passed SB 120, which amended the definition of “poor person” under KRS 453.190 to include a person who has an income at or below one hundred percent on the sliding scale of indigency established by the Supreme Court of Kentucky.
The Supreme Court has determined that the same sliding scale of indigency applies under KRS 403.761(9)(c), KRS 189A.400, and KRS 453.190. Accordingly, AP Part XV, Domestic Violence, and AP Part XVI, Ignition Interlock, are hereby deleted in their entirety and replaced with this Order, which establishes AP Part XV, Sliding Scale of Indigency. The applicable sliding scale of indigency for all cases is as follows:
 Federal Poverty Guidelines Percentage Respondent is to Pay 200% 100% 175% 75% 150% 50% 125% 25% 100% 0%
Click to view table.
The Federal Poverty Guidelines are established annually by the U.S. Department of Health and Human Services. The 2017 Poverty Guidelines for the 48 Contiguous States and the District of Columbia may be located in the Federal Register, Vol. 82, No. 8831, January 31, 2017, pp. 8831-8832, or as set forth below:
 2017 Federal Poverty Guidelines for the 48 Contiguous States Persons in family Poverty guideline 1 $12,060 2 $16,240 3 $20,420 4 $24,600 5 $28,780 6 $32,960 7 $37,140 8 $41,320 For families with more than 8 persons, add $4,180 for each additional person.
Click to view table.
If a judge finds that the fee would impose an undue burden on the respondent, the judge may reduce or waive the fee. The sliding scale is intended only as a guideline for judges, who are encouraged to use discretion in applying the factors listed on Form AOC-275.14 when making an indigency determination.
The sliding scale will be updated annually to reflect the most current Federal Poverty Guidelines.
History
(Adopted effective July 6, 2017.)
Part XVI.
Circuit Court Clerks Conduct Commission.
Section 1.  Statement of Purpose. 
Section 2.  Definitions. 
Section 3.  Composition of Commission. 
Section 4.  Organization of Commission. 
Section 5.  Special Investigator. 
Section 6.  Authority of the Commission. 
Section 7.  Confidentiality. 
Section 8.  Complaint/Preliminary Inquiry/Investigation. 
Section 9.  General Provisions. 
Section 10.  Retention Policy. 
Section 1.  Statement of Purpose.
Text
Circuit court clerks play a key role in the administration of justice. From maintaining official records to collecting fees, fines, and costs, circuit court clerks perform a variety of duties prescribed by Kentucky's constitution, statutes, rules, and administrative procedures that are integral to Court of Justice operations. Therefore, it is essential that circuit court clerks uphold high standards of integrity, impartiality, and independence in order to promote public confidence in the judicial system.
As elected officials, circuit court clerks are ultimately accountable to the voters in their counties for their conduct in office. However, pursuant to KRS 30A.010, circuit court clerks are also state officers who are subject to the administrative control of the Chief Justice.
These rules and the Circuit Court Clerks Conduct Commission created herein are intended to assist the Chief Justice in determining whether disciplinary action and/or remedial measures against a circuit court clerk for alleged official misconduct or otherwise improper conduct is warranted. These rules shall govern the handling of complaints against circuit court clerks alleged to have engaged in such conduct.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017.)
Section 2.  Definitions.
Text
For the purpose of these rules, unless the context or subject matter otherwise requires:
 	(1)  “AOC” means the Administrative Office of the Courts.
 	(2)  “Chairperson” and “Vice Chairperson” refer to members of the Circuit Court Clerks Conduct Commission who have been elected to these offices by vote of the Commission. Whenever used herein, the word “Chairperson” shall include, in the absence of the Chairperson, the Vice Chairperson or other member acting as Chairperson.
 	(3)  “Chief Justice” means the Chief Justice of the Commonwealth of Kentucky.
 	(4)  “Clerk” means anyone currently serving in the position of Circuit Court Clerk for the Commonwealth of Kentucky, whether elected or appointed, and whether serving in a permanent or temporary capacity.
 	(5)  “Commission” means the Circuit Court Clerks Conduct Commission.
 	(6)  “Complainant” means an individual, organization, or entity who has communicated to the Circuit Court Clerks Conduct Commission a complaint against a clerk.
 	(7)  “Complaint” means a written statement from an individual, organization, or entity, to the Circuit Court Clerks Conduct Commission, alleging facts that might constitute official misconduct or otherwise improper conduct as identified in Section 6, pursuant to Kentucky's constitution, statutes, rules, and administrative procedures.
 	(8)  “Disciplinary actions” means actions intended to be punitive in nature. Disciplinary actions shall consist of those sanctions and penalties set out in Section 6(1).
 	(9)  “Final disposition” of an investigation conducted pursuant to these rules means all final disciplinary action(s) taken and/or remedial measure(s) imposed by the Chief Justice after reviewing the Commission's findings and recommendations.
 	(10)  “Remedial measures” means actions intended to be corrective in nature and to serve, where relevant and appropriate under the circumstances, as alternatives or in addition to those disciplinary actions set out in Section 6(1). Remedial measures may include, but shall be not be limited to, those measures set out in Section 6(2).
 	(11)  “Secretary” refers to a member of the Circuit Court Clerks Conduct Commission who has been elected to this office by vote of the Commission.
 	(12)  “Special Investigator” means an investigator designated by the Circuit Court Clerks Conduct Commission to assist it in the investigation of a complaint against a clerk, and to take any other action related thereto which the Commission may direct.
 	(13)  “Supreme Court” means the Supreme Court of Kentucky.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017.)
Section 3.  Composition of Commission.
Text
(1)  The Commission shall consist of seven members, to include four clerks, one sitting or retired judge appointed by the Chief Justice, one lawyer in good standing with the Kentucky Bar Association appointed by the Chief Justice, and one citizen member appointed by the Kentucky Association of Circuit Court Clerks.
(2)  For purposes of appointment of the clerk members, the President of the Kentucky Association of Circuit Court Clerks will submit a list of ten names to the Chief Justice to be considered for appointment. The Chief Justice will appoint four members from the list.
(3)  An alternate member for each member of the Commission will be designated at the time of appointment in the same manner as delineated in Sections 3(1) and 3(2) of these Administrative Procedures.
(4)  Each member and alternate member will serve a three-year term from the time of appointment. For the year 2016 only, the Chief Justice will appoint the following individuals to serve an additional one-year term on the Commission: 1) two Circuit Court Clerks who are current members of the Commission and two Circuit Court Clerks who currently serve as alternate members of the Commission; 2) one citizen who is a current member of the Commission and one citizen who is an alternate member of the Commission; and 3) one current member of the Commission who was appointed by the Chief Justice under Section 3(1) and one alternate member of the Commission who was appointed by the Chief Justice under Section 3(3).
(5)  A member of the Commission will not participate in any investigation in which he or she has an interest, relationship or bias, such that his or her impartiality might reasonably be questioned. Disqualification pursuant to this subsection will be by majority vote of the Commission members present.
(6)  If a Commission member cannot participate in a particular investigation by reason of temporary disqualification or inability to serve for any reason, one or more alternate members may serve to maintain the same membership composition of the Commission.
(7)  If a Commission member ceases to be qualified for membership, resigns or becomes permanently unable to serve for any reason, either the Chief Justice or the Kentucky Association of Circuit Court Clerks will fill the vacancy for the duration of the unexpired term in the same manner as delineated in Sections 3(1) and 3(2) of these Administrative Procedures.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017.)
Section 4.  Organization of Commission.
Text
(1)  A Chairperson, Vice-Chairperson, and Secretary will be elected annually by the members of the Commission.
(2)  Meetings of the Commission will be held upon the call of the Chairperson or the written request of at least two members of the Commission. Meetings will not be held on less than two days' notice, unless otherwise agreed upon by all Commission members. The Chairperson shall preside at meetings of the Commission. The Vice Chairperson shall act in the absence or disqualification of the Chairperson. In the absence or disqualification of both the Chairperson and the Vice Chairperson, the members shall select one among them as acting Chairperson.
(3)  A quorum of the Commission shall consist of five (5) members, including at least two members who are clerks. A majority vote of the Commission members present is required to make recommendations to the Chief Justice regarding a disciplinary action and/or remedial measure. A meeting may be held and a vote may be taken by telephone or video conference unless any member objects.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017.)
Section 5.  Special Investigator.
Text
At any stage of the investigation, and upon approval by the Chief Justice, the Commission may designate a special investigator to gather and present evidence before the Commission, and to take any other action related to the investigation as the Commission may direct.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017.)
Section 6.  Authority of the Commission.
Text
The Commission will have authority to recommend to the Chief Justice the following disciplinary action(s) and/or remedial measure(s). Remedial measures may be used, where relevant and appropriate under the circumstances, as alternatives or in addition to those disciplinary actions set out below in subsection (1).
 	(1)  Disciplinary actions:
 		(a)  Temporary suspension of a clerk from the performance of his or her duties, without affecting his or her pay status, when: (i) there is pending in any state or federal court of the United States an indictment or information charging him or her with a crime punishable as a felony; or (ii) it would be in the best interest of the public that he or she be suspended from acting in his or her official capacity as a clerk until final disposition of an investigation.
 		(b)  Sanctions, separately or collectively, of public or private reprimand, suspension with pay, or institution of removal proceedings before the Supreme Court, when the Commission finds sufficient evidence of any one or more of the following:
 		 	(i)  Misconduct in office, as defined in the Circuit Court Clerk Code of Conduct.
 		 	(ii)  Any willful refusal or persistent failure to perform the duties and obligations as set forth in the Constitution of Kentucky, Kentucky Revised Statutes, Kentucky Supreme Court Rules, including the Kentucky Rules of Civil and Criminal Procedure, and applicable portions of the Administrative Procedures of the Court of Justice, Part III.
 		 	(iii)  Professional incompetence.
 		 	(iv)  Habitual intemperance.
 		 	(v)  Any willful refusal or persistent failure to conform to official policies and directives adopted by the Supreme Court or issued by the Chief Justice in his constitutional capacity as Chief Executive Officer of the Court of Justice.
 		 	(vi)  Conviction of a crime.
 		(c)  Institution of removal proceedings before the Supreme Court of Kentucky against a clerk whom it finds to lack the qualifications for the office of Kentucky Circuit Court Clerk pursuant to the Constitution of Kentucky, Kentucky Revised Statutes, and Rules of the Supreme Court of Kentucky.
 	(2)  Remedial measures may include but shall not be limited to:
 		(a)  Training, education, and/or development.
 		(b)  Counseling or support groups.
 		(c)  Implementation of a plan addressing the misconduct.
 		(d)  Monitoring the clerk's conduct.
 		(e)  Mentoring.
 		(f)  Referral to relevant policies.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017.)
Section 7.  Confidentiality.
Text
(1)  Except as otherwise provided in these rules, information regarding the existence and details of a complaint, any and all information related to an investigation conducted pursuant thereto, and all other records, files, and reports of the Commission must be kept confidential and will not be disclosed, except as follows:
 	(a)  Upon inquiry by a state or federal agency conducting a criminal investigation, but only information relevant to the investigation will be provided;
 	(b)  Upon order of a court of competent jurisdiction for good cause shown; or
 	(c)  As otherwise required by law.
(2)  Except as provided in subsection (1) above, the Commission shall only be authorized to release, upon receiving written request, final disciplinary action(s) taken and/or remedial measure(s) imposed by the Chief Justice against a clerk, and the date of such action(s). The Commission shall provide written notice to a clerk of all such third party requests.
(3)  Breach of confidentiality may be deemed grounds for removal of a Commission member and for discharge of any of its agents. Any member so removed, or agent so discharged, shall not be eligible thereafter to serve on the Commission or at its direction.
(4)  If, in the course of its proceedings, the Commission becomes aware of credible evidence that any person has committed a crime, the Commission may report such evidence to the appropriate law enforcement agency.
(5)  Nothing in this section shall preclude the Commission from taking such action(s) as may be necessary to conduct inquiries and investigations in accordance with Section 8.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017.)
Section 8.  Complaint/Preliminary Inquiry/Investigation.
Text
(1)  All complaints must be in writing; include the complainant's name, address, and telephone number; be signed by the complainant; and allege specific facts demonstrating why the complainant believes that official misconduct or otherwise improper conduct has occurred. The complaint may be on the form provided by the Administrative Office of the Courts. The complaint may be initiated by the Commission itself or by any individual, organization, or entity.
(2)  Upon receiving a written complaint concerning a clerk, the Commission shall determine whether the complaint states facts which, if true, would constitute official misconduct or otherwise improper conduct for which the clerk may be subject to disciplinary action(s) and/or remedial measure(s) under Section 6. If it appears to the Commission that no such conduct has occurred even if the alleged facts are true, no further inquiry shall be made, and the Commission shall report same to the Chief Justice.
(3)  If it appears to the Commission that the complaint states facts which, if true, would constitute official misconduct or otherwise improper conduct for which the clerk may be subject to disciplinary action(s) and/or remedial measures under Section 6, it shall make preliminary inquiry as follows: Notice of the complaint shall be mailed to the clerk at his or her home address by first-class U.S. mail and will be marked “Personal and Confidential.” The notice shall:
 	(a)  include the name of the complainant and a written statement that no retaliation shall be taken against the complainant;
 	(b)  include a copy of the complaint;
 	(c)  instruct the clerk that he or she shall provide a written response to the complaint, to be postmarked no later than thirty days after receipt of the notice, unless the Commission grants the clerk a reasonable extension of time for the prompt and effective disposition of causes;
 	(d)  instruct the clerk to include in the response the names of persons who may have relevant information pertaining to the allegations contained in the complaint; and
 	(e)  instruct the clerk that he or she has the right to retain legal counsel at his or her own expense.
(4)  If, after reviewing the clerk's response, the Commission determines there is not good cause to proceed with an investigation, it shall report same to the Chief Justice. If, however, the Commission determines there is good cause to proceed with an investigation, or in the event the clerk fails to timely provide the response required in subsection (3) above, the Commission shall commence an investigation to determine whether disciplinary action(s) and/or remedial measure(s) should be recommended. In either event, the clerk shall be notified in writing.
(5)  At any stage of the investigation, the Commission or its special investigator may conduct interviews or take statements, whether or not taken under oath. Interviews should include all relevant persons, including but not limited to, the complainant, the clerk, and witnesses.
(6)  Upon conclusion of its investigation, the Commission shall submit written findings of fact and recommendation(s) to the Chief Justice. The Chief Justice shall be entitled to view the file of the matter if he so desires.
(7)  The Commission shall make its recommendation(s) to the Chief Justice within ninety days of the commencement of the investigation. An investigation is “commenced” upon the Commission's determination that there is good cause to proceed with an investigation. The Commission may request in writing an extension of time not to exceed thirty days, which extension may be granted by the Chief Justice for good cause shown.
(8)  Final action(s) taken by the Chief Justice shall be placed in the Commission's file of the matter.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017.)
Section 9.  General Provisions.
Text
(1)  The Kentucky Court of Justice shall provide legal representation for the defense of any civil action brought against an individual member or agent of the Committee, including the special investigator, in his official or individual capacity, or both, on account of an act made in the scope and course of his performance of legal duties as a Committee member or agent thereof. Members and agents of the Commission, including the special investigator, shall be absolutely immune from suit for all conduct in the course of their official duties. A complaint submitted to the Commission, and communications related thereto, shall be absolutely privileged, and no civil action predicated on the complaint or on such communications may be instituted against any complainant or witness or their counsel; provided, however, such immunity from suit shall apply only to communications to the Commission and shall not apply to public disclosure of information contained in or relating to the complaint.
(2)  In the event that a clerk under investigation resigns, the Commission may, upon a finding that the integrity of the judicial branch and the interest of the administration of justice would be served, continue its investigation in order to make recommendation(s) to the Chief Justice.
(3)  Members of the Commission shall not be compensated but shall be reimbursed for actual expenses incurred by them in attending Commission meetings and conducting investigations, in accordance with the current travel regulations of the Court of Justice.
(4)  The Commission shall create a digital and a hard copy file of all complaints and investigations concerning a clerk. All such files shall be maintained in the Office of the Chief Justice. No person, including the clerk, shall have access to such files except as provided in Section 7 above.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017; amended effective August 19, 2019.)
Section 10.  Retention Policy.
Section 11.  Powers of Chief Justice. 
Text
(1)  Files in which the Commission recommends disciplinary action under Section 8 shall be retained in both digital and hard copy.
(2)  Files in which the Commission does not recommend disciplinary action shall be retained in digital copy only. Any paper copies of the file shall be destroyed after one year.
History
(Adopted and effective January 1, 2013; amended July 28, 2014; amended effective September 30, 2015; amended effective September 14, 2017; amended effective August 19, 2019.)
Section 11.  Powers of Chief Justice.
Text
(1)  Nothing in these rules shall limit the administrative powers of the Chief Justice pursuant to Section 110(5)(b) of the Constitution of Kentucky and KRS 30A.010(2).
(2)  Recommendations made by the Commission pursuant to Section 8 herein shall not be binding upon the Chief Justice, nor shall any such recommendations raise a presumption in any proceeding before any court of the Commonwealth.
History
(Adopted and effective August 19, 2019.)
Part XVII.
Open Records Policy of the Administrative Office of the Courts.
Section 1.  Statement of Purpose. 
Section 2.  Definitions. 
Section 3.  Retention Schedule. 
Section 4.  General Public Access to Administrative Records of the AOC. 
Section 5.  Denial of Public Access for Cause. 
Section 6.  Procedure for Public Access to Administrative Records. 
Section 7.  Reconsideration of Denial of Public Access to Administrative Records. 
Section 1.  Statement of Purpose.
Text
This administrative procedure constitutes the Open Records Policy of the Administrative Office of the Courts (AOC) and governs access by the public to the administrative records of the AOC.
History
(Adopted August 10, 2017, effective August 15, 2017.)
Section 2.  Definitions.
Text
For purposes of this administrative procedure, unless the context or subject matter otherwise requires:
 	(1)  “Administrative Record” means documents, papers, discs, recordings, or other documentation, regardless of physical form or characteristics, created, received, or maintained by the AOC pertaining to the administration of the Court of Justice and not associated with any particular court case or cases. “Administrative records” do not include case records or compiled information.
 	(2)  “AOC” means the Administrative Office of the Courts. This definition does not include the Supreme Court, Court of Appeals, Circuit Court, District Court, the Kentucky Office of Bar Admissions, the Judicial Conduct Commission, the Judicial Ethics Commission, or the Kentucky Bar Association and any of its affiliated entities.
 	(3)  “Commercial purpose” means the direct or indirect use of any part of an administrative record or records, in any form, for sale, resale, solicitation, rent or lease of a service, or any use by which the user expects a profit either through commission, salary, or fee.
 		(a)  “Commercial purpose” shall not include: 
 		 	(i)  Publication or related use of an administrative record by a newspaper, periodical, radio station, television station, or other media entity engaged in the aggregation, generation, and dissemination of reports on issues of public interest; or
 		 	(ii)  Use of an administrative record in the preparation for prosecution or defense of litigation, or claims settled by the parties to such action, or the attorneys representing the parties.
 	(4)  “Case Record” means documents, papers, discs, recordings, or other documentation created, received, or maintained by a court, court agency, or court clerk in connection with a particular court case or cases.
 	(5)  “Compiled information” means statistical information that is derived from the selection, aggregation, or re-formation of some or all or a subset of all the information from more than one individual case record in electronic form. Statistical reports are available from the Division of Research and Statistics and can be requested on the Court of Justice website at www.courts.ky.gov.
 	(6)  “Court of Justice” means the Kentucky Court of Justice as defined in Section 109 of the Kentucky Constitution.
 	(7)  “Court” means the Kentucky Supreme Court, Court of Appeals, Circuit Court, Family Court, and District Court.
 	(8)  “Custodian” means the Director of AOC or designee.
 	(9)  “Public access” means the process whereby a person may inspect and/or obtain copies of an administrative record.
 	(10)  “Terrorist act” means a criminal act intended to:
 		(a)  Intimidate or coerce a government entity or all or part of the civilian population; 
 		(b)  Disrupt a system identified in Section 4(1)(f); or 
 		(c)  Cause massive destruction to a building or facility owned, occupied, leased, or maintained by a government entity.
History
(Adopted August 10, 2017, effective August 15, 2017.)
Section 3.  Retention Schedule.
Text
The retention of records shall be governed by the AOC and the Court of Justice Records Retention Schedules. The KCOJ Records Retention Schedules are available on the Supreme Court’s Rules & Procedures page of the Court of Justice website at www.courts.ky.gov.
History
(Adopted August 10, 2017, effective August 15, 2017.)
Section 4.  General Public Access to Administrative Records of the AOC.
Text
(1)  Administrative records. Administrative records of the AOC are open for public access except the following:
 	(a)  Records and information the disclosure of which is prohibited by federal law or regulation; 
 	(b)  Records and information the disclosure of which is prohibited or restricted or otherwise made confidential by Kentucky law or court order; 
 	(c)  Records which constitute the following: 
 		(i)  Preliminary and draft reports, documents, records, evaluations, investigations, and audits or compliance reviews, including materials prepared by a consultant;
 		(ii)  Advisory opinions, recommendations, notes, drafts, work product, and deliberations relied upon to make decisions, take official actions, or formulate policy and procedure;
 		(iii)  Notes, outlines, memoranda, and similar preliminary materials;
 		(iv)  Any correspondence transmitted by any means, including electronic, that is not a formal declaration of policy or procedures, or is not intended to give notice of a final official action, or is not a formal record of a transaction or a receipt;
 		(v)  The work product of any attorney employed by or representing the Court of Justice generated in the regular course of business or representation of the Court of Justice;
 	(d)  Legal research and analysis; 
 	(e)  Records containing information of a personal nature the disclosure of which would constitute a clearly unwarranted invasion of personal privacy;
 	(f)  Records, the disclosure of which would have a reasonable likelihood of threatening the public safety by exposing vulnerability in preventing, protecting against, mitigating, or responding to a terrorist act and limited to: 
 		(i)  Criticality lists resulting from consequence assessments;
 		(ii)  Vulnerability assessments;
 		(iii)  Antiterrorism protective measures and plans;
 		(iv)  Counterterrorism measures and plans;
 		(v)  Security and response needs assessments; 
 		(vi)  Infrastructure records that expose a vulnerability referred to in this subsection through the disclosure of the location, configuration, or security of critical systems, including public utility critical systems. These critical systems shall include but not be limited to information technology, communication, electrical, fire suppression, ventilation, water, wastewater, sewage, and gas systems; 
 	(g)  The following records when their disclosure will expose a vulnerability referred to in subsection (f) of this section: detailed drawings, schematics, maps, or specifications of structural elements, floor plans, and operating, utility, or security systems of any building or facility owned, occupied, leased, or maintained by a government entity; 
 	(h)  Records when their disclosure will expose a vulnerability referred to in subsection (f) and that describe the exact physical location of hazardous chemical, radiological, or biological materials; 
 	(i)  Test questions, scoring keys, and other examination data used in administering examinations for employment or elected office;
 	(j)  Test scores of a person if the person is identified by name and has not consented to the release of his or her scores; 
 	(k)  With respect to the Circuit Court Clerk’s examination administered pursuant to Section 100 of the Kentucky Constitution and SCR 1.060, the following information will not be disclosed: Names of examination registrants, names of unsuccessful examinees, examination scores, examination questions, scoring keys, and any materials used in the development and preparation of the examination;
 	(l)  The contents of real estate appraisals, engineering or feasibility estimates, and evaluations made by or for the Court of Justice or other government entity relative to acquisition of property, until such time as all of the property has been acquired;
 	(m)  Any information or files the disclosure of which is prohibited by the Personnel Policies for the Kentucky Court of Justice (Administrative Procedures of the Court of Justice Part III); 
 	(n)  Any document or record protected by attorney/client privilege;
 	(o)  Email addresses of justices, judges, and their staff; 
 	(p)  Documents, records, or information including, but not limited to, security plans or security recordings, the disclosure of which could jeopardize the safety of judges, court staff, jurors, or the public, or could jeopardize the integrity of the court’s facilities, records, or the court’s administration of justice and its operations; 
 	(q)  Diaries, journals, or other personal notes serving as the functional equivalent of a diary or journal;
 	(r)  Administrative or technical information the disclosure of which would jeopardize a record-keeping or security system;
 	(s)  Computer programs, computer codes, computer filing systems, or other software that are developed or owned by or licensed to the Court of Justice or entrusted to it;
 	(t)  Lists of employees of the Court of Justice, if requested for a commercial purpose;
 	(u)  Records confidentially disclosed to the AOC or required by the AOC to be disclosed to it, generally recognized as confidential or proprietary, which if openly disclosed would permit an unfair commercial advantage to competitors of the entity that disclosed the records.
(2)  Personal identifying information, including social security numbers, drivers’ license numbers, dates of birth, home addresses, personal email addresses, personal phone numbers, passwords, and financial account numbers, should be redacted from administrative records prior to complying with a request for public access.
(3)  Case records. Requests for case records or case-related information must be made to the clerk of the applicable court.
History
(Adopted August 10, 2017, effective August 15, 2017.)
Section 5.  Denial of Public Access for Cause.
Text
The custodian may deny access, in whole or in part, to administrative records:
 	(1)  When the request to inspect places an unreasonable burden in producing administrative records or otherwise disrupts or compromises the business of the court, or when the custodian has reason to believe that repeated requests are intended to disrupt other essential functions of the Court of Justice. However, refusal under this paragraph must be sustained by clear and convincing evidence;
 	(2)  When the request to inspect is advanced primarily for a commercial purpose of the requesting entity and the request does not advance primarily a public interest or a legitimate private interest; or
 	(3)  To any individual who has previously been convicted of stealing, destroying, defacing, or tampering with records or has refused to comply with statutes or court rules, policies, or orders concerning records.
History
(Adopted August 10, 2017, effective August 15, 2017.)
Section 6.  Procedure for Public Access to Administrative Records.
Text
(1)  All requests for public access to administrative records must be in writing, must specifically describe the record(s) to be inspected, and must be signed by the requestor. The requestor’s name must also be printed legibly on the request. The request must be hand-delivered, mailed, emailed, or delivered via other means approved by the AOC to the custodian of the records. The AOC may develop and make available a form for requests for public access to administrative records.
(2)  The written request must include identifiers to assist the custodian in locating the records. If a specific record cannot be located due to lack of adequate identifiers, the requestor must be advised by the custodian as to what identifiers are needed.
(3)  If the custodian does not have custody or control of the record(s) requested, he or she will notify the requestor and furnish the name and location of the person or agency having custody of the records, if known. The response time will not begin to run until the custodian of records receives the written inspection request.
(4)  The custodian, upon a request for public access to administrative records under this Open Records Policy, must determine within three days, excepting Saturdays, Sundays, and legal holidays, after the receipt of any such request whether to comply with the request and must notify in writing the person making the request, within the three day period, of his or her decision. A response complying with the request for administrative records will include an estimate of the copy fee and the cost of mailing. A response denying, in whole or in part, inspection of any record must include a statement of the specific exception authorizing the withholding of the record and a brief explanation of how the exception applies to the record withheld.
 	(a)  A requestor may receive copies of administrative records from the AOC through the mail or in person. The AOC may charge a reasonable fee for making copies of administrative records, which should represent the actual cost of reproduction incurred by the AOC, not including the cost of staff required, but in any event not less than $0.10 per page. The cost for copies of administrative records other than documents shall be in accordance with court rule. 
 		i.  All copy fees, including mailing costs if applicable, must be paid prior to a requestor receiving copies of administrative records.
 		ii.  If the custodian believes that the costs may exceed $100, the custodian may prepare an estimate of the costs and notify the requestor to determine whether the requestor wishes to proceed. 
 	(b)  A requestor may inspect administrative records in the presence of an AOC employee upon providing photo identification.
(5)  If the administrative record is in active use, in storage, or not otherwise available, the custodian must immediately notify the requestor of the earliest date on which the administrative record will be available for public access.
(6)  The custodian will not be required to compile information or create lists.
History
(Adopted August 10, 2017, effective August 15, 2017.)
Section 7.  Reconsideration of Denial of Public Access to Administrative Records.
Text
(1)  A request for reconsideration of a decision denying public access to administrative records may be made to the Chief Justice of Kentucky, in the form of a detailed letter, within 30 days from the date of the decision.
(2)  If the Chief Justice sustains the decision denying public access, a request for reconsideration may be made to the full Supreme Court, in the form of a letter, within 10 days from the date of decision.
History
(Adopted August 10, 2017, effective August 15, 2017.)
Part XVIII.
Code of Professional Conduct for Sworn Proceedings Interpreters
 PREAMBLE 
Text
APPLICATION OF THE CODE OF PROFESSIONAL RESPONSIBILITY FOR SWORN PROCEEDINGS INTERPRETERS 
1 1 The Commentary is a modified version of the 1985 Court Interpretation: Model Guides for Policy and Practice in the State Courts , pp. 195-212, State Justice Institute, National Center for State Courts.
This code shall serve as a guide and shall be binding upon all persons who deliver language access services to the Kentucky Court of Justice as sworn proceedings interpreters as defined by the Kentucky Court of Justice Language Access Plan and Procedures (AP Part IX).
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)

PREAMBLE
Canon 1.   
Canon 2.   
Canon 3.   
Canon 4.   
Canon 5.   
Canon 6.   
Canon 7.   
Canon 8.   
Canon 9.   
Canon 10.   
Text
Many people who come before the courts are partially or completely excluded from full participation in the proceedings because they are deaf or hard of hearing or otherwise disabled, have limited or no English proficiency, or are unable to speak. It is essential that the communication barrier be removed to the maximum extent reasonably possible so that such individuals are allowed the same opportunity to participate as similarly situated persons for whom no such barrier exists. As impartial officers of the court, sworn proceedings interpreters help assure that such persons enjoy equal access to justice and that court proceedings and court support services function efficiently and effectively. Sworn proceedings interpreters are highly skilled professionals who fulfill an essential role in the administration of justice. Underlying all these principles is the desire to ensure, for all, the right to communicate effectively with Court of Justice officials, personnel, and programs presiding over, conducting, or involved in all court proceedings and direct services.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 1.  
Text
Sworn proceedings interpreters shall be accurate and complete.
Sworn proceedings interpreters shall faithfully render a complete and accurate interpretation, translation, or sight translation, always conveying the content and spirit of the speaker without altering, omitting, or adding anything to what has been stated or written, and shall do so without explanation or personal interpretation.

Commentary

The sworn proceedings interpreter has a twofold duty: 1) to ensure the proceedings reflect precisely what was said by an individual with limited English proficiency or who is deaf or hard of hearing or otherwise disabled, and 2) to place the individual with limited English proficiency or who is deaf or hard of hearing or otherwise disabled in an equivalent position as those individuals who can hear or understand English. This creates an obligation to conserve every element of information contained in a source language communication when it is rendered in the target language.
Sworn proceedings interpreters are obligated to apply their best skills and judgment to preserve faithfully the meaning of what is said in court, including the style or register of speech. Verbatim, “word for word,” or literal oral interpretations are not appropriate when they distort the meaning of the source language, but every spoken statement, even if it appears nonresponsive, obscene, rambling, or incoherent should be interpreted. This includes apparent misstatements.
Sworn proceedings interpreters should never interject their own words, phrases, or expressions. If the need arises to explain an interpreting problem (e.g., a term or phrase with no direct equivalent in the target language or a misunderstanding that only the sworn proceedings interpreter can clarify), the sworn proceedings interpreter should ask the court's permission to provide an explanation. Sworn proceedings interpreters should convey the emotional emphasis of the speaker without reenacting or mimicking the speaker's emotions or dramatic gestures.
Sworn proceedings interpreters for the deaf and hard of hearing must employ all the visual cues that the language they are interpreting requires. This includes facial expressions, body language, and hand gestures. Sworn proceedings interpreters for the deaf and hard of hearing should ensure court participants do not confuse these essential elements of the interpreted language with inappropriate interpreter conduct.
The obligation to preserve accuracy includes the sworn proceedings interpreter's duty to correct any error of interpretation he/she discovers during the proceeding. Sworn proceedings interpreters should demonstrate their professionalism by objectively analyzing any challenge to their performance.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 2.  
Text
Sworn proceedings interpreters shall accurately and completely represent their certifications, training, and pertinent experience.

Commentary

Acceptance of a case by a sworn proceedings interpreter conveys linguistic competency in legal settings. Withdrawing or being asked to withdraw from a case after it begins disrupts court proceedings and wastes scarce public resources. It is therefore essential that sworn proceedings interpreters present a complete and truthful account of their training, certification, and experience prior to appointment so the officers of the court can fairly evaluate their qualifications for delivering interpreting services.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 3.  
Text
Sworn proceedings interpreters shall maintain an impartial attitude with attorneys, witnesses, defendants, and relatives. Sworn proceedings interpreters shall be unbiased and shall refrain from conduct that may give any appearance of bias. They shall disclose to the appropriate authority any real or perceived conflict of interest.

Commentary

Sworn proceedings interpreters are impartial officers of the court. As such, the sworn proceedings interpreter facilitates communication between the Court of Justice and parties with limited English proficiency or who are deaf or hard of hearing or otherwise disabled during court proceedings. Sworn proceedings interpreters may also interpret for Court of Justice entities providing direct services as defined in the Kentucky Court of Justice Language Access Plan and Procedures (AP Part IX).
The sworn proceedings interpreter shall avoid any conduct or behavior that presents the appearance of favoritism toward any of the parties. Sworn proceedings interpreters shall maintain a professional relationship with all individuals for whom interpreting services have been ordered and shall not take an active part in any of the proceedings. The sworn proceedings interpreter should discourage a party's personal dependence.
During the course of the proceedings, sworn proceedings interpreters shall not have contact with parties, witnesses, jurors, attorneys, or with friends or relatives of any party, except in the discharge of their official duties. This includes contact with an attorney to facilitate confidential, privileged, or otherwise private communication between the attorney and the individual requiring interpreting services during the court proceeding. It is especially important that sworn proceedings interpreters, who are often familiar with attorneys or other individuals in the courtroom, refrain from casual and personal conversations as this familiarity may convey the appearance of a special relationship or partiality to the court participants.
The sworn proceedings interpreter should strive for professional detachment. Verbal and non-verbal displays of personal attitudes, prejudices, emotions, or opinions should be avoided at all times.
If the sworn proceedings interpreter becomes aware that a participant in the proceeding views the sworn proceedings interpreter as having a bias or being biased, the sworn proceedings interpreter shall disclose that knowledge to the appropriate judicial authority and counsel.
Any condition interfering with the objectivity of a sworn proceedings interpreter constitutes a conflict of interest. Before providing services, sworn proceedings interpreters must disclose to all parties and presiding officials any prior involvement, whether personal or professional, that could be reasonably construed as a conflict of interest. This disclosure should not include confidential, privileged, or otherwise private information. The following circumstances are presumed to create actual or apparent conflicts of interest for sworn proceedings interpreters. Sworn proceedings interpreters should not serve where:
1. The sworn proceedings interpreter is a friend, associate, or relative of a party or counsel for a party involved in the proceedings;
2. The sworn proceedings interpreter has provided services to any party involved in the case either before, during the course of, or prior to any court proceeding in the immediate or any other related matter;
3. The sworn proceedings interpreter has previously been retained by a law enforcement agency to assist in the preparation of the criminal case at issue;
4. The sworn proceedings interpreter has previously been retained by counsel for one of the parties to assist in the preparation of the case at issue;
5. The sworn proceedings interpreter or the sworn proceedings interpreter's spouse or child has a financial interest in the subject matter in controversy or in a party to the proceeding, or any other interest that would be affected by the outcome of the case; or,
6. The sworn proceedings interpreter has been involved in the choice of counsel or law firm for that case.
Sworn proceedings interpreters shall disclose to the court and other parties when they have previously been retained for private employment by one of the parties in the case.
Sworn proceedings interpreters shall not serve in any matter in which payment for their services is contingent upon the outcome of the case.
A sworn proceedings interpreter who is also an attorney shall not serve in both capacities in the same matter.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 4.  
Text
Sworn proceedings interpreters shall conduct themselves in a manner consistent with the dignity of the court, observing established protocol, rules, and procedures of interpreting, and of the court. Sworn proceedings interpreters shall be as unobtrusive as possible during any court proceeding.

Commentary

Sworn proceedings interpreters should know and observe the established protocol, rules, and procedures for delivering interpreting services. When speaking in English, sworn proceedings interpreters should speak at a pace and volume that enables them to be heard and understood throughout the courtroom. The sworn proceedings interpreter's presence should be as unobtrusive as possible. Sworn proceedings interpreters should work without drawing undue or inappropriate attention to themselves. Sworn proceedings interpreters should dress in a manner that is consistent with the dignity of the proceedings of the court.
Sworn proceedings interpreters should avoid obstructing the view of any of the individuals involved in the proceedings. Sworn proceedings interpreters who use sign language or other visual modes of communication must, however, be positioned so that hand gestures, facial expressions, and whole body movement are visible to the person for whom they are interpreting.
Sworn proceedings interpreters are encouraged to avoid personal or professional conduct that could discredit the court.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 5.  
Text
Sworn proceedings interpreters shall protect and uphold all confidential, privileged, or otherwise private information obtained during the course of their official duties. Sworn proceedings interpreters shall not derive personal profit or advantage from any such information acquired while acting in a professional capacity.

Commentary

Sworn proceedings interpreters must refrain from repeating or disclosing confidential, privileged, or otherwise private information obtained during the course of their official duties with the Court of Justice. Facilitating confidential, privileged, or otherwise private communication between attorneys and their clients is not considered an official duty of the sworn proceedings interpreter. All such communication must take place through the use of a private linguistic expert as defined in the Kentucky Court of Justice Language Access Plan and Procedures (AP Part IX).
In the event a sworn proceedings interpreter becomes aware of information that suggests imminent harm to someone or relates to a crime being committed during the course of the proceedings, the sworn proceedings interpreter should immediately disclose the information to an appropriate authority within the judiciary who is not involved in the proceeding and seek advice in regard to the potential conflict in professional responsibility.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 6.  
Text
Sworn proceedings interpreters shall not publicly discuss, report, or offer an opinion concerning a matter in which they are or have been engaged, even when that information is not deemed by law to be confidential.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 7.  
Text
Sworn proceedings interpreters shall limit themselves to interpreting or translating. They shall not give legal advice, give counsel, or express personal opinions to individuals for whom they are interpreting. Sworn proceedings interpreters shall not engage in any other activities that may be construed to constitute a service other than interpreting or translating while serving as a sworn proceedings interpreter.

Commentary

Since sworn proceedings interpreters are responsible only for enabling others to communicate, they should limit themselves to the activity of interpreting or translating. Sworn proceedings interpreters should refrain from 7 initiating communications while interpreting unless it is necessary to ensure an accurate and faithful interpretation. Sworn proceedings interpreters may be required to initiate communications during a proceeding if they find it necessary to seek assistance in performing their duties. Examples of such circumstances include seeking direction when unable to understand or express a word or thought, requesting speakers to moderate their pace of communication or repeat or rephrase something, correcting their own interpreting errors, or notifying the court of reservations about their ability to satisfy an assignment competently. In such instances, they should make it clear that they are speaking for themselves.
A sworn proceedings interpreter shall not give legal advice. A sworn proceedings interpreter shall not explain the purpose of forms or services or otherwise act as counselors or advisors unless they are interpreting for someone who is acting in that official capacity. The sworn proceedings interpreter may translate the language on a form for a person who is filling out the form, but may not explain the form or its purpose for such a person.
The sworn proceedings interpreter should not personally serve to perform official duties that are the responsibility of other court officials including, but not limited to, court clerks, court administrators, pretrial officers, court designated workers, or specialty court staff.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 8.  
Text
At all times, sworn proceedings interpreters shall assess their ability to deliver their services. When sworn proceedings interpreters have any reservation about their ability to satisfy an assignment competently, they shall immediately convey that reservation to the appropriate judicial authority. Sworn proceedings interpreters should only provide professional services in matters in which they are confident of their ability to perform accurately. They should not hesitate to withdraw from a case in which they feel they will be unable to function effectively due to lack of proficiency, preparation, or difficulty in understanding a witness or defendant.

Commentary

If the communication mode of the deaf, hard of hearing, or otherwise disabled person, or language of the person with limited English proficiency, cannot be readily interpreted, the sworn proceedings interpreter shall notify the appropriate judicial authority.
Sworn proceedings interpreters shall notify the appropriate judicial authority of any environmental or physical limitation that hinders their ability 8 to deliver interpreting services adequately, e.g., the court room is not quiet enough for the sworn proceedings interpreter to concentrate, hear, or be heard; more than one person at a time is speaking; or, principals or witnesses of the court are speaking at a rate of speed that is too rapid for the sworn proceedings interpreter to adequately interpret. Sworn proceedings interpreters for the deaf or hard of hearing must also ensure that they can both see and convey the full range of visual language elements that are necessary for communication, including facial expressions and body movement, as well as hand gestures.
Sworn proceedings interpreters should notify the presiding officer of the need to take periodic breaks to maintain mental and physical alertness and prevent interpreter fatigue. Sworn proceedings interpreters should recommend and encourage the use of team interpreting whenever necessary.
Whenever possible, sworn proceedings interpreters are encouraged to make inquiries as to the nature of a case before accepting an assignment. This enables sworn proceedings interpreters to match their professional qualifications, skills, and experience to potential assignments, and more accurately assess their ability to satisfy those assignments competently.
Sworn proceedings interpreters may encounter cases where routine proceedings suddenly involve technical or specialized terminology unfamiliar to the sworn proceedings interpreter. When such instances occur, sworn proceedings interpreters should request a brief recess to familiarize themselves with the subject matter. If familiarity with the terminology requires extensive time or intensive research, sworn proceedings interpreters shall inform the presiding officer.
Sworn proceedings interpreters shall refrain from accepting a case if the language and subject matter of that case is likely to exceed their skills or capacities. Sworn proceedings interpreters shall notify the presiding officer if they are unable to perform competently due to lack of familiarity with terminology, preparation, or difficulty in understanding a witness or defendant.
Sworn proceedings interpreters shall notify the presiding officer of any personal bias they may have involving any aspect of the proceedings. For example, a sworn proceedings interpreter who has been the victim of a sexual assault may wish to be excused from interpreting in cases involving similar offenses.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 9.  
Text
Sworn proceedings interpreters shall report to the proper judicial authority any effort to impede their compliance with any law, any provision of this code, or any other official policy governing court interpreting and legal translating.

Commentary

Because the users of interpreting services frequently misunderstand the proper role of the sworn proceedings interpreter, they may ask or expect the sworn proceedings interpreter to perform duties or engage in activities that run counter to the provisions of this code or other laws, regulations, or policies governing sworn proceedings interpreters. It is incumbent upon the sworn proceedings interpreter to inform such persons of his or her professional obligations. If, having been apprised of these obligations, the person persists in demanding that the sworn proceedings interpreter violate them, the sworn proceedings interpreter should consult with the Manager of the Office of Language Access, a language access liaison, a judge, or another official with authority over language access matters to resolve the situation.
It is crucial that judges understand and support the unique role that sworn proceedings interpreters play in the judicial process, including the sworn proceedings interpreter’s obligation to deny the facilitation of confidential, privileged, or otherwise private communication between attorneys and their clients based on the issues and concerns outlined herein and in the Kentucky Court of Justice Language Access Plan and Procedures (AP Part IX). Judges should take all appropriate steps to protect the integrity of the judicial process by fully supporting the sworn proceedings interpreter’s ethical and legal responsibilities to maintain impartiality throughout all stages of the proceedings. Sworn proceedings interpreters should only provide language access services in court proceedings and during direct services as outlined and defined within the Kentucky Court of Justice Language Access Plan (AP Part IX).
If, having been apprised of the role of the sworn proceedings interpreter, a judge orders the sworn proceedings interpreter to violate his/her ethical and legal obligations, the sworn proceedings interpreter should obey the judge’s order and report the incident to the Manager of the Office of Language Access for resolution as soon as feasible.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)
Canon 10.  
Text
Sworn proceedings interpreters shall continually improve their skills and knowledge and advance the profession through such activities as professional training and education, and interaction with colleagues and specialists in related fields.

Commentary

Sworn proceedings interpreters should continually strive to increase their knowledge of the languages they work in professionally, including past and current trends in technical, vernacular, and regional terminology as well as their application within court proceedings.
Sworn proceedings interpreters should keep informed of all statutes, rules of courts, and policies of the judiciary that relate to the performance of their professional duties.
A sworn proceedings interpreter should seek to elevate the standards of the profession through participation in workshops, professional meetings, interaction with colleagues, and reading current literature in the field.
History
(Added Nov. 6, 2017, eff. Jan. 1, 2018.)

Administrative Rules of Practice and Procedure for the Kentucky Court of Justice Electronic Filing Pilot Project
Section 1.  Citation to Rules.
Text
These rules will be known as the “Administrative Rules of Practice and Procedure for the Kentucky Court of Justice Electronic Filing Pilot Project” and may be cited as the “eFiling Rules.”
History
(Adopted effective January 15, 2015.)
Section 2.  Authority.
Text
These rules are adopted under the authority granted to the Kentucky Supreme  Court by Section 116 of the Kentucky Constitution to promulgate rules and  issue orders of practice and procedure for the Kentucky Court of Justice. This  Order does not abridge, enlarge, or modify the substantive rights of any  litigant. 
History
(Adopted effective January 15, 2015.)
Section 3.  Scope, Application, and Effective Date.
Text
(1)  These rules shall apply to supported case and filing types, in civil, criminal,  domestic, juvenile, probate and other matters in courts designated by the  Kentucky Supreme Court to participate in this pilot project, by any attorney  who has received training and is certified to eFile.
(2)  Any certified eFiler may eFile into an action even if the original action was  filed conventionally and if other parties to the action are not participating in  the pilot project; however, service must be conventionally made for all parties  not participating in the pilot project. 
(3)  Converting a conventional file to an electronic file. If the parties wish to  create an entirely electronic record for ease of use by both the court and the parties, counsel may check out an existing case file in order to scan documents  filed conventionally prior thereto. The parties may agree to share the costs of  such scanning. Scanned images of documents must be provided to the court  in accordance with the court's clerical and technical requirements.
(4)   Self-represented parties. A self-represented party is not authorized to file  electronically for purposes of this pilot project and must file documents  conventionally, except as provided in section (5).
(5)  Self-represented attorneys, who are certified to eFile, may file electronically. 
History
(Adopted effective January 15, 2015.)
Section 4.  Integration with Other Rules; Precedence in Event of Conflict.
Text
These rules supplement the Kentucky Rules of Civil Procedure (“CR”), the  Kentucky Rules of Criminal Procedure (“RCr”), the Kentucky Family Court  Rules of Procedure and Practice (“FCRPP”), and the Local Rules of Court  approved by this Court pursuant to SCR 1.040(3)(a) (“Local Rules  of Court”) (All  hereinafter broadly referred to as “Kentucky Rules of Procedure”). The filing  and service requirements set out herein are deemed to comply with the  Kentucky Rules of Procedure. To the extent these eFiling Rules are  inconsistent or otherwise conflict with the Kentucky Rules of Procedure, these  rules will control in cases subject to electronic filing. 
History
(Adopted effective January 15, 2015.)
Section 5.  Integration with Other Rules; Precedence in Event of Conflict.
Text
(1)  “AOC” means the Administrative Office of the Courts.
(2)  “Case entry” means an entry created within the court's case management system which records each document filed or entered in a case.
(3)  “Clerk” means the circuit court clerk.
(4)  “Conventionally filed” means the filing of paper documents with the clerk, pursuant to the Kentucky Rules of Procedure, as is done in cases that are not eFiling cases. 
(5)  “Documents” means pleadings, motions, exhibits, declarations, affidavits, memoranda, papers, orders, notices, and any other filings to or by the court. The term does not  include, for purposes of this pilot project, the following which must be filed conventionally unless ordered by the court, used at trial, necessary to a pretrial motion, propounded at the onset of an action pursuant to CRs 33.01(2), 34.01(2), and 36.01(2), or agreed to by stipulation: (i) any document in a sealed case; (ii) any document ordered sealed in an otherwise public record; (iii) a motion to seal and any document that is the subject of that motion, including any document requested to be reviewed in camera; (iv) discovery requests and responses as identified in CR 5.06, unless ordered  by the court, used at trial, necessary to a pretrial motion, or agreed to by stipulation;(v) depositions upon oral examination required by CR  30.06(1) to  be delivered to the clerk by the officer taking the deposition; (vi) depositions upon written questions required by CR 31.02 to  be filed by the officer taking the deposition.
(6)  “eFiler” means an individual who is authorized by Section 6(1) of these rules to file documents electronically through the electronic filing system. ts as defined in these rules in accordance with the Kentucky Rules of Procedure, other than service of process or summons and service of subpoenas, via the eFiling system.
(7)  “Electronic filing (eFiling)” means the electronic transmission to the court of a document using the court's electronic filing system, together with the transmission from the court of a notice of electronic filing containing an electronic hyperlink to the filed document. Sending a document to the court via email or facsimile does not constitute "electronic filing.”
(8)  “Electronic filing (eFiling) system” means the automated system approved by the Kentucky Supreme Court for the filing and service of documents via electronic means. 
(9)  “Electronic identity” means the combination of the eFiler's login ID/user name, password, and profile.
(10)  “Electronic service” means the electronic transmission of documents to a party via the court's eFiling system. Electronic service does not include service of process or summons to gain jurisdiction over persons or property, or service of subpoenas. Registration with the eFiling system constitutes consent to electronic service of all documents as defined in these rules in accordance with the Kentucky Rules of Procedure, other than service of process or summons and service of subpoenas, via the eFiling system.
(11)  “Electronic signature” means the electronic symbol “/s/ typed name” attached to or logically associated with a document and executed or adopted by a person with the intent to sign the document. 
(12)  “Envelope” means the package of electronically transmitted data and attachments which constitute an eFiling submission.
(13)  “Hyperlink” means an electronic connection, which when selected, takes the reader to another place in the document or to a location outside the document. 
(14)  “Jurisdictional deadline” means a deadline set by statute or rule that the court may not extend or change.
(15)  “Nonconforming document” means a document which does not conform to the formatting and technical requirements set out in Section 7. 
(16)  “Notification of Court Processing (NCP)” means a notice automatically generated by the electronic filing system indicating that an eFiled document has been processed by the clerk. The NCP will indicate whether the filing has been accepted or rejected.
(17)  “Notice of Electronic Filing (NEF)” means a notice automatically generated by the electronic filing system at the time a document is filed with the system, containing the date and time of filing in Eastern Time and an electronic hyperlink to the document filed. 
(18)  “PDF” means an electronic document filed in a portable document format which is readable by the free Adobe(R) Acrobat(R) Reader. 
(19)  “PDF/A” means an ISO-standardized version of the Portable Document Format (PDF) specialized for the digital preservation of electronic documents. 
(20)  “Protected information” means information required to be redacted pursuant to CR 7.03 and in accordance with Section 9 of these rules.
(21)  “Scanned document” means an electronic image created by scanning a paper document.
(22)  “Self-represented party” means a party who represents himself or herself without the assistance of an attorney.
(23)  “Technical failure” means failure of the court's hardware, software, and/or telecommunications facility which results in the impossibility for an eFiler to submit a filing electronically. Technical failure does not include malfunctioning of an eFiler's equipment.
(24)  “Uniform Resource Locator (URL)” means letters and symbols that comprise the address of a website.
History
(Adopted effective January 15, 2015.)
Section 6.  Registration and Responsibilities of eFilers.
Text
(1)  Authorized eFilers. Registration is limited to: 
 	(a)  Licensed attorneys in good standing with the Kentucky Bar  Association who have agreed to participate in this pilot project and have  completed eFile certification; 
 	(b)  Judges and their staff; and
 	(c)  Court administrative staff, including technical support staff.
(2)  Self-represented parties. Self-represented parties are not authorized to register for purposes of this pilot project. 
(3)  Registration.  
 	(a)  The eFiler's login ID/user name, password, and profile will constitute the eFiler's electronic identity and user account for purposes of this eFiling rule. eFilers must register online through the Kentucky Court of Justice's website. 
 	(b)  The eFiler will be subject to the terms of the eFiling system user agreement. 
 	(c)  An Entry of Appearance or other filing in any case filed with the eFiling system constitutes consent to electronic service in that case of all documents as defined in these rules in accordance with the Kentucky Rules of Procedure, other than service of process or summons and service of subpoenas, via the eFiling system.
 	(d)  A Commonwealth or County Attorney may elect to use an office account established through the eFiling system to receive notifications for all eFiled documents in criminal cases within their jurisdiction. Creation and use of an office account under this subsection constitutes consent to electronic service of all documents as defined in these rules.
(4)  Responsibilities of eFilers. 
 	(a)  If an eFiler believes that the security of his or her electronic identity has been compromised or that a threat to the system exists, the eFiler must notify the AOC eFiling website administrator. 
 	(b)  It is the responsibility of the eFiler to have a valid and working email address that has not exceeded its size limitation in order to receive orders and other documents served electronically. It is not the responsibility of the court, the clerk, or the AOC to ascertain whether an eFiler is receiving notifications from the eFiling system via email. 
 	(c)   If an eFiler's email address, phone number, or other information provided in the eFiler's profile has changed, the eFiler must promptly make the necessary changes to his or her profile.
History
(Adopted effective January 15, 2015.)
Section 7.  Format and Technical Requirements.
Text
(1)  Conversion to PDF/A or PDF format required. Electronically filed  documents must meet the same requirements of format and page limits as  paper documents conventionally filed pursuant to the Kentucky Rules of  Procedure, including page and word limits. 
 	(a)  Documents must be converted to PDF/A or PDF format before they  are filed in the eFiling system. PDF/A is the preferred format for  purposes of this pilot project. 
 	(b)  In addition to the caption requirements set out in CR 10.01, each  document filed electronically must also indicate in the caption that it has  been electronically filed.  
 	(c)  The eFiler must ensure that the filing is an accurate representation of  the document and is complete and readable.
(2)  Envelope size limitation. eFiling envelopes, including all attachments, must  not exceed fifty (50) megabytes. 
(3)  Format. Documents filed electronically must comply with the following  format requirements:  
 	(a)  8 1/2" x 11" size;  
 	(b)   At least 200 dot-per-inch (DPI) resolution; 
 	(c)  No unintelligible images (e.g., no all-black images);  
 	(d)  Documents must not be secured, password-protected, or have other features limiting access; 
 	(e)  No document shall contain any external hyperlinks; however, URL citations are permissible;  
 	(f)  Only readable word and viewable pictures or images, and valid, non-corrupted tables shall be included;
 	(g)  Documents must not be corrupted (e.g., a corrupt file having -0- bytes  of data); 
 	(h)  Documents must comprise the complete image or file. The eFiler  must ensure and verify that uploads to the eFiling system are properly  completed; and  
 	(i)  Most modern internet browsers will be supported. 
(4)  Nonconforming documents. Documents which do not conform to the above  requirements or which cannot be scanned and converted to a PDF or PDF/A  (i.e., video or audio recordings, large maps, etc.) must be filed conventionally,  with electronic notice to all parties. 
(5)  Color documents. Exhibits or attachments containing color images may be  eFiled, but must also be conventionally filed for the record.  
(6)  Hyperlinks. No electronically filed document may contain hyperlinks other  than internal hyperlinks to the document itself. 
History
(Adopted effective January 15, 2015.)
Section 8.  Electronic Filing.
Text
(1)  Notice of Electronic Filing. 
 	(a)  Upon the filing of a document, a Notice of Electronic Filing (NEF), with  a hyperlink to the electronic document, will be automatically generated  by the eFiling system, and sent via email to the email addresses of all parties who have registered in the case. The NEF will record the date  and time of the filing of the document in Eastern Time.  
 	(b)  All notices of electronic filing and other system notifications will be  viewable in the eFiling system under the “Notifications” screen. 
(2)  Filing. The electronic transmission of a document to the eFiling system in  accordance with the procedures specified in these rules, together with the  generation and transmission of a Notice of Electronic Filing from the court with  a hyperlink to the electronically filed document, constitutes filing of the  document for all purposes of the Kentucky Rules of Procedure. 
 	(a)  A document filed electronically is deemed filed on the date and time  stated on the Notice of Electronic Filing from the court, regardless of  when the eFiler actually transmitted the document.  
 	(b)  Filing a document electronically does not alter the filing deadline for  that document. Filing must be completed BEFORE MIDNIGHT, eastern time,  in order to be timely filed. However, if time of day is of the essence, the  presiding judge may order a document filed by a certain time. 
 	(c)  Emailing a document to the clerk's office or to the presiding judge  does not constitute filing the document. A document will not be  considered filed until the eFiling system generates a Notice of Electronic  Filing with a hyperlink to the electronically filed document. 
 	(d)  While the eFiling system is designed to accept filings 24 hours a day,  it may not always be available due to scheduled maintenance or  technical difficulties experienced by the eFiler or system. eFilers are  encouraged to file documents in advance of filing deadlines and during  normal business hours in the event assistance or support is needed from  the AOC's eFiling help line. 
(3)  Case entries. The clerk receiving an electronic filing will create a case entry  using the information provided by the eFiler to record the document filed. If  errors in the filing or case entry are discovered by the clerk, the clerk may: 
 	(a)  make minor corrections to the case entry, with or without notifying  the parties; 
 	(b)  notify the filer of the error and advise the filer of what further action,  if any, is required to address the error. Filers notified of an error through  a Notification of Court Processing shall make corrections within two (2)  business days of receiving the Notification of Court Processing from the  clerk in order to preserve the original timestamp found on the Notice of  Electronic Filing. Failure to make corrections will result in the rejection  of a filing by the clerk and could result in a failure to comply with  applicable deadlines; or 
 	(c)  disregard the error. 
(4)  Proposed or tendered documents.
 	(a)  If the filing of an electronically submitted document requires leave of  court, such as an amended complaint or a document to be filed out of  time, the eFiler should attach the proposed document as an attachment  to the motion requesting leave to file. If the court grants the motion and  allows the proposed document, the eFiler must refile the proposed  document to make it part of the record. 
 	(b)  If the eFiler is submitting a proposed order or other proposed or  tendered documents such as, but not limited to, judgments, findings of  fact and conclusions of law, or jury instructions, the order or other  documents may be submitted in PDF or PDF/A format as well as an  editable format in .doc format capable of being read by Microsoft Word,  and should be identified as “proposed.”  
(5)  Attachments and exhibits. Attachments and exhibits which do not conform  to the requirements set out in Section 7 or which cannot be scanned and  converted to a PDF or PDF/A (i.e., video or audio recordings, large maps, etc.)  must be filed conventionally, with electronic notice to all parties. A party must  serve conventionally filed materials on other parties as if not subject to these  electronic filing procedures. 
(6)  Official court record.
 	(a)  For purposes of this pilot project, the clerk will print documents  which have been electronically filed and continue to maintain a paper file  in each case. The paper file will constitute the official court record.  
 	(b)  When the law requires the filing of an original document, such as a  will, voucher, bond, oath, mortgage document, birth certificate, foreign  judgment, or other certified or verified document, the eFiler must scan  the original document and file the scanned document in the eFiling  system. The filer must either (i) retain the original document in  accordance with Section 14, Retention Requirements; or (ii) file the  original with the appropriate agency or officer as may be required by law.  (c) Conventionally filed documents filed into cases that have electronic  filings, may be scanned by the clerk and made electronically available to  the parties via CourtNet 2.0. Scanning may occur subject to the  technological capabilities of the clerk's office. 
History
(Adopted effective January 15, 2015.)
Section 9.  Redaction Requirements.
Text
(1)  Compliance with CR 7.03.
 	(a)  All eFilers must comply with the redaction requirements set out in CR  7.03, “Privacy protection for filings made with the court.” These  requirements apply to all documents, including attachments and  exhibits. The clerk will not review filings for compliance with this rule.  The responsibility to redact filings rests with the eFiler.  
 	(b)  eFilers are cautioned, in accordance with CR 7.03(7), that failure to  redact information deemed private by CR 7.03 and/or the inclusion of  irrelevant personal information in a document, attachment, or exhibit  filed electronically with the court may subject the eFiler to the  disciplinary and remedial powers of the court, including sanctions  pursuant to CR 11. 
(2)  Improperly included private or protected information.
 	(a)  A party may move to redact improperly included private or protected  information from an eFiled document and may request an immediate  order from the court temporarily deleting the document from the system  pending notice and opportunity to be heard by all parties. 
 	(b)  If, after hearing, the court finds that private or protected information  was improperly included in an eFiled document, the court may order the  clerk to permanently delete the document from the system and require  the filing party to file a redacted copy of the document.  
 	(c)  If, after hearing, the court does not find that private or protected  information was improperly included and the document has been  temporarily deleted from the system under paragraph (a), the filing party  is responsible for refiling the document electronically. 
History
(Adopted effective January 15, 2015.)
Section 10.  Signatures.
Text
(1)  Generally. A document electronically filed using the eFiling system must  bear the electronic signature of the filing party's attorney, as more fully  described in paragraphs (a) and (b) below. The electronic signature of the filing  party's attorney will be treated as a personal signature and will serve as a  signature for purposes of CR 11, all other Kentucky Rules of Civil Procedure,  the Kentucky Rules of Criminal Procedure, the Kentucky Family Court Rules of  Procedure and Practice, any applicable statutes, the Local Rules of Court, and  any other purpose for which a signature is required in connection with  proceedings before the court.
 	(a)  An electronically filed document must include a signature block  setting forth the name, mailing address, phone number, fax number, and  email address of the filing party's attorney.
 	(b)  In addition, the name of the filing party's attorney must be preceded  by an “/s/” and typed in the space where the signature would otherwise  appear. A handwritten signature is required for any conventionally filed  document. 
 	(c)  Affidavits and exhibits to pleadings with original handwritten  signatures must be scanned and filed in PDF or PDF/A format.  
(2)  Signatures of more than one party required. A document requiring  signatures of more than one party must be filed either by: 
 	(a)  representing the consent of the other parties on the document by  inserting in the location where each handwritten signature would  otherwise appear the typed signature of each person, other than the  filing party, preceded by an “/s/” and followed by the words “by  permission” (e.g., “/s/ Jane Doe by permission”); or by  
 	(b)  electronically filing a scanned document containing all necessary  signatures.
(3)  Signatures of judges and other court officials. If the signature of a judge or  other court official (e.g., a court commissioner or clerk) is required on a  document, an electronic signature may be used. The electronic signature shall  be treated as the judge's or court official's personal signature for purposes of  CR 11, all other Kentucky Rules of Civil Procedure, the Kentucky Rules of  Criminal Procedure, the Kentucky Family Court Rules of Procedure and  Practice, any applicable statutes, the Local Rules of Court, and any other  purpose for which the signature is required in connection with proceedings  before the court.  
(4)  Documents required to be notarized, acknowledged, verified, or made under oath. The signature on any document required to be notarized, acknowledged,  verified, or made under oath must be handwritten and scanned into the eFiling  system. The court will maintain the scanned document as the official court  record, and the filing party must retain the originally executed copy in  accordance with Section 14, Retention Requirements. The court may require  the filing party to produce the original paper document if validity of the  signature is challenged.  
(5)  Challenging or disputing authenticity.
 	(a)  A non-filing signatory or party who disputes the authenticity of an  electronically filed document with a non-attorney signature, or the authenticity of the signature on that document; or the authenticity of an  electronically filed document containing multiple signatures, or the  authenticity of the signatures themselves, must file an objection to the  document within fourteen (14) days of service of the document. An  objection to the document shall place a burden on the non-moving party  to prove authenticity. Failure to prove authenticity by the non-moving  party will result in the filing being stricken from the record.
 	(b)  If a party wishes to challenge the authenticity of an electronically  filed document or signature after the fourteen (14) day period, the party  shall file a motion to seek a ruling from the court and show cause for the  delayed challenge. If the challenge to authenticity is allowed by the  court, the non-moving party shall have the burden to prove authenticity.  Failure to prove authenticity by the non-moving party will result in the  filing being stricken from the record.
History
(Adopted effective January 15, 2015.)
Section 11.  Electronic Service of Documents.
Text
(1)  Notice of Electronic Filing. Upon the electronic filing of a document, the  court's eFiling system will automatically generate and send a Notice of  Electronic Filing (NEF) to all eFilers/parties associated with that case, along  with a hyperlink to the electronic document. Transmission of the NEF with a  hyperlink to the electronic document constitutes service of the filed document  under CR 5. No other service on those parties is required.  
 	(a)  The Notice of Electronic Filing will only be sent to eFilers associated  with the case, and will continue to be sent to them until they have filed a  proper withdrawal of appearance in a case and, if applicable, obtained an  order allowing the withdrawal. 
 	(b)  The NEF will include the date and time of filing in Eastern Time, along  with an electronic hyperlink to the document filed.
 	(c)  If the eFiler received an NCP that indicates a document or filing was  rejected by the clerk, he or she shall correct any deficiencies and re-file  the document. 
 	(d)  If the eFiler learns or has reason to know that the NEF was not  transmitted successfully to a party, electronic service is not effective.  The filer must serve the electronically filed document by traditional  methods pursuant to CR 5 immediately upon discovering that the notice  was deficient or that transmission was otherwise unsuccessful.  
(2)  Exception — Service of process. Electronic service of process is not permitted  for purposes of obtaining jurisdiction over persons or property, i.e., CR 4  service with the exception of the service of summons on a cross, counter, or  third-party complaint where the defendant to such complaint has already  eFiled in the case and therefore consented to receive electronic service. All  other service of process must be effected in the traditional manner. The  plaintiff or petitioner need not present the summons to the clerk along with the  initiating document; the clerk will generate the summons and issue it as set  out below in paragraphs (a) and (b).  
 	(a)  Summonses will be issued as follows:  
 		(i)  For service by certified mail under CR 4.01(1)(a), the clerk will  issue the summons, and cause service of the summons and  complaint to be made via certified mail; 
 		(ii)  For service by the sheriff under CR 4.01(1)(b), the clerk will  issue the summons and cause the summons and complaint to be  transferred to the sheriff for service;
 		(iii)  For service by a process server or other authorized person  under CR 4.01(1)(b), other than the sheriff, the summons will be  issued by the clerk and electronically returned to the initiating  party for service; or   
 		(iv)  At the request of the initiating party, in accordance with CR  4.01(1)(c), the clerk will issue the summons and electronically  return it to the initiating party for service.  
 		(v)  For service by warning order attorney under CRs 4.05, 4.06 and  4.07, the party requesting the warning order attorney shall upload  a copy of the affidavit as provided by CR 4.06. Such affidavits shall be filed as stand-alone documents and not included within the   body of an initiating document or pleading. The clerk shall appoint   a practicing attorney of the court to serve as warning order   attorney for the defendant pursuant to CR 4.07. The eFiling   system may assess a non-refundable. deposit for the warning order   attorney, which may or may not constitute the entirety of his or   her legal fees under CR 4.07(6).  
 	(b)  For service of process through the Secretary of State in accordance  with KRS 454.210, the clerk will issue the summons, and cause two  copies of the summons and two attested copies of the initiating party's  complaint to be transferred to the Secretary of State.  
 	(c)  If the opposing party has (or parties have) waived service, the plaintiff  or petitioner must indicate waiver of service in the filer envelope and  include the waiver as an attachment.  
 	(d)  The return of service must be imaged in a PDF or PDF/A format and  electronically filed by the party at whose request the summons was  issued and served if proof of service is returned to that party. 
(3)  Exception — Service of subpoenas. Subpoenas issued pursuant to CR 45  must be served as provided in CR 45.03(1) and not by use of the eFiling  system. Notices required to be served on each party pursuant to CR 45.03(3)  may be served electronically by mutual consent consistent with CR 5.02, but  not via the court's eFiling system. Proof of service pursuant to CR 45.03(1) and  RCr 7.02 may be filed via the court's eFiling system. 
(4)  Certificate of Service. A certificate of service must be included with all  documents filed electronically. A certificate of service must show parties who  received conventional service and parties who received electronic service.  
(5)  Additional time after electronic service. Service by electronic means under  this rule is treated the same as service by mail under CR 6.05 for the purpose  of adding three (3) days to the prescribed period. 
(6)  Service on parties who are not registered eFilers. Parties must serve a  paper copy of any eFiled document on a party or other person entitled to  service who is not a registered eFiler in the manner required by CR 5.   
(7)  Exchange of discovery materials. The eFiling system will not be used for the  electronic exchange of discovery materials and other communications between  the parties that are not intended to be filed with the court. Parties may  exchange discovery materials electronically by mutual consent consistent with  CR 5.02, but not via the court's eFiling system. Pursuant to Cr 33.01(2),  34.01(2), and 36.01(2) interrogatories, requests for the production of  documents and things, and requests for admission may be filed using the  Court's eFiling system when filed at the onset of an action.
History
(Adopted effective January 15, 2015.)
Section 12.  Fees Payable to the Clerk.
Text
(1)  Filing fees. A filing fee is due and payable at the time of the transmission of  the electronic document unless the fee is waived by order of the court, the fee  is not due or payable, or the court makes alternative arrangements with the  filer.  
(2)  Refunds. A refund of a fee collected upon filing is generally prohibited. In  the event a fee is erroneously collected via credit card, the refund will be issued  by check. 
(3)  Other costs. Other costs may be assessed through the eFiling system for  service of process, such as for printing and mailing. Printing costs shall be  $0.10 per page. 
History
(Adopted effective January 15, 2015.)
Section 13.  Entry of Orders and Notice of Entry.
Text
(1)  Entry of orders. All orders, decrees, judgments, and any other documents  entered or issued by the court may be filed in accordance with these rules. 
 	(a)  Such filing will constitute entry by the clerk pursuant to CR 58 and  CR 79.  
 	(b)  An order containing the electronic signature of a judge will have the  same force and effect as if the judge had affixed a signature to a paper copy of the order and the order had been entered in a conventional  manner.   
(2)  Notice of entry.
 	(a)  Immediately upon the entry of an order or judgment in an action, the  clerk will transmit to eFilers in the case, in electronic form, a Notice of  Electronic Filing (NEF), styled as a Notice of Entry, with a hyperlink to  the electronic document. Electronic transmission of the NEF, along with  a hyperlink to the electronic document, constitutes service of the notice  in accordance with CR 77.04. 
 	(b)  The clerk must serve notice in paper form to an attorney or party who  is not a registered eFiler to the extent notice is required. 
History
(Adopted effective January 15, 2015.)
Section 14.  Retention Requirements.
Text
(1)  Original documents and documents containing original signatures.  An original document such as a will, voucher, bond, oath, mortgage document,  birth certificate, foreign judgment, or other certified or verified document which  has been scanned and filed in the eFiling system pursuant to Section 8(6)(b),  and any document requiring or otherwise containing an original signature  other than that of the eFiler which has been scanned and filed in the eFiling  system must be maintained in paper form by counsel and/or the firm  representing the party on whose behalf the document was filed until after all  periods for appeals expires. Upon the request of the court or other party,  counsel must provide the original document for review or inspection.  
(2)  Discovery documents. Pursuant to CR 5.06, the party responsible for  service of a discovery document not filed of record, including interrogatories,  requests and answers and responses thereto, notices, and subpoenas will be  the custodian and must retain the original document. The custodian must  provide access to all parties of record during the pendency of the action. 
History
(Adopted effective January 15, 2015.)
Section 15.  Technical Difficulties; System Unavailability.
Text
(1)  Jurisdictional deadlines. Some deadlines are jurisdictional and cannot be  extended. A technical failure, including a failure of the eFiling system, will not  excuse a failure to comply with a jurisdictional deadline. The eFiler must  ensure that a document is timely filed to comply with jurisdictional deadlines  and, where necessary to comply with such deadlines, the eFiler must file the  document conventionally accompanied by a certification of the necessity to do  so in order to meet a jurisdictional deadline.  
(2)  Technical failures.
 	(a)  If an eFiler experiences a technical failure as defined herein, the  eFiler may file the document conventionally, provided that the document  is accompanied by a certification signed by the eFiler, that the eFiler has  attempted to file the document electronically at least twice, with those  unsuccessful attempts occurring at least one (1) hour apart. The clerk  may require the document to be accompanied by a disk or CD-Rom  which contains the document in PDF or PDF/A format. 
 	(b)  The initial point of contact for an eFiler experiencing technical  difficulty filing a document electronically will be the AOC's eFiling help  line at the number(s) listed on the Court of Justice's website. The help  line will be available during the AOC's regular business hours, 8:00 a.m.  until 4:30 p.m. Monday through Friday (excluding holidays).  
 	(c)  An eFiler who suffers prejudice as a result of a technical failure as  defined herein or an eFiler who cannot file a time-sensitive document  electronically due to unforeseen technical difficulties, other than a  document filed under a jurisdictional deadline, may seek relief from the  Court. Parties may also enter into an agreed order deeming a document,  other than one filed under a jurisdictional deadline, timely filed. 
(3)  Anticipated system maintenance and downtime. When the eFiling system  will not be available due to scheduled maintenance, eFilers will be notified and  a notice will be posted on the court's website of the date, time, and anticipated  length of the unavailability. 
(4)  Unanticipated downtime. When the eFiling system is unexpectedly unable  to accept filings continuously or intermittently for more than one hour, eFilers  will be notified of the problem by email or by the posting of a notice of the  problem on the court's website.
History
(Adopted effective January 15, 2015.)
Section 16.  Technical Assistance.
Text
An eFiler experiencing technical difficulty filing a document electronically may  contact the AOC's eFiling help line at the number(s) listed on the Court of  Justice's website. The help line will be available during the AOC's regular  business hours, 8:00 a.m. until 4:30 p.m. Monday through Friday. 
History
(Adopted effective January 15, 2015.)
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Annotations

Compiler's Notes.
These Model Mediation Rules were adopted by the Supreme Court of Kentucky in its “Order Amending Rules of the Supreme Court, 99-1,” effective February 1, 2000.
Rule 1.  Preamble and scope.
Text
The  _______________________________________  County Trial Courts find that under some circumstances the process known as mediation may provide an efficient and cost-effective alternative to traditional litigation, and, further, that the wise and judicious use of mediation may benefit litigants.
Mediation is intended to help both litigants and the Courts facilitate the settlement of disputes. Litigants should participate in good faith and in an earnest attempt to resolve their differences.
This Rule refers to mediation. Nothing in this Rule shall prohibit parties from resolving disputes through other methods. However, in any case where one party may pose a risk of harm (such as domestic violence) to another party or family member, mediation should not be used.
History
(Adopted effective February 1, 2000.)
Rule 2.  Mediation defined.
Text
Mediation is an informal process in which a neutral third person(s) called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.
History
(Adopted effective February 1, 2000.)
Rule 3.  Referral of cases to mediation.
Text
At any time on its own motion or on motion of any party, the Court may refer a case or portion of a case for mediation. In this decision, the court shall consider:
 	(a)  the stage of the litigation, including the need for discovery, and the extent to which it has been conducted;
 	(b)  the nature of the issues to be resolved;
 	(c)  the value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of on-going relationships;
 	(d)  the willingness of the parties to mutually resolve their dispute;
 	(e)  other attempts at dispute resolution; and
 	(f)  the ability of the parties to participate in the mediation process.
History
(Adopted effective February 1, 2000.)
Rule 4.  No stay of proceedings.
Text
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.
History
(Adopted effective February 1, 2000.)
Rule 5.  Appointment of mediator.
Text
Within fifteen (15) days of referral, the parties shall agree on a mediator or a mediation service. If the parties cannot agree, they shall notify the court, which will select a mediator or a mediation service.
History
(Adopted effective February 1, 2000.)
Rule 6.  Mediator compensation.
Text
The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator. Unless otherwise agreed by the parties or ordered by the Court, the parties shall equally divide the mediator's professional fees.
History
(Adopted effective February 1, 2000.)
Rule 7.  Mediation procedure.
Text
Following selection of the mediator, the mediator shall set an initial mediation conference within thirty (30) days. The mediation conference shall be held in the county in which the case is pending or at a site agreed upon by the parties. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
History
(Adopted effective February 1, 2000.)
Rule 8.  Attendance at mediation conference.
Text
The parties must attend the mediation conference. Counsel shall attend the mediation conference unless otherwise agreed to by the parties and the mediator or ordered by the Court. If a party is a public entity, it shall appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision making body or officer of the entity. If a party is an organization other than a public entity, it shall appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. If any party is insured for the claim in dispute, that party shall also be required to have its insurer(s) present by the physical presence of a representative of the insurance carrier(s) who is not that carrier's outside counsel; this representative must have full settlement authority. The foregoing requirements of attendance may be varied only by stipulation of the parties or by order of the Court for good cause shown.
History
(Adopted effective February 1, 2000.)
Rule 9.  Completion or termination mediation.
Text
The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel and the mediator, or by order of the Court.
History
(Adopted effective February 1, 2000.)
Rule 10.  Report to the court.
Text
The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of a settlement.
History
(Adopted effective February 1, 2000.)
Rule 11.  Agreement.
Text
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
History
(Adopted effective February 1, 2000.)
Rule 12.  Confidentiality.
Text
A.  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
B.  Mediation shall be regarded as settlement negotiations for purposes of K.R.E. 408.
C.  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature except on order of the Court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties.
D.  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.
History
(Adopted effective February 1, 2000.)

SPECIAL RULES FOR SELF-CONSENT ABORTION BY A MINOR
Text
The purpose of these rules is to provide an expedited and confidential procedure for minors seeking to apply for self-consent for an abortion, pursuant to KRS 311.732, and for appeals therefrom. Confidentiality shall be enforced in the same manner as subsection (1) of the Adoptions Records Statute, KRS 199.570(1).
Insofar as there exists a conflict between the Kentucky Rules of Civil Procedure and these Special Rules for Self-Consent Abortion by a Minor, the Rules of Civil Procedure shall be suspended.
The adoption of these special rules does not, either expressly or impliedly reflect on the ultimate constitutionality of the statute involved.
A.  In order to protect the anonymity of persons making a petition for self-consent for an abortion pursuant to KRS 311.732, the following provisions shall apply:
 	(1)  Petitions shall be styled “In re self-consent for an abortion by a minor.”
 	(2)  The petition and all information relating thereto shall be confidential, shall not be a public record, and shall not be released to the public. For the purpose of record keeping, petitions shall contain the initials of the petitioner, a name, address, and telephone number where the petitioner can be reached, and where necessary, an alternate address and telephone number for the petitioner.
 	(3)  For the purpose of court public record keeping, petitions shall contain the initials of the petitioner, the date the petition is filed and the disposition of the petition.
 	(4)  Hearings on petitions shall be held before the judge, and shall be confidential. The hearings may be conducted in an informal manner. Only the parties before the court may be admitted to the hearing. Witnesses shall be admitted only for the duration of their testimony.
B.  In order to assure expeditious hearings on petitions filed pursuant to KRS 311.732, the following provisions shall apply:
 	(1)  The Administrative Office of the Courts shall design a suitable form to be utilized as a petition for matters covered by KRS 311.732.
 	(2)  The circuit or district clerk shall assist, where necessary, petitioners in the preparation of petitions under KRS 311.732.
 	(3)  Upon the filing of a petition pursuant to KRS 311.732, the appropriate circuit or district judge in whose court the petition was filed shall set the time, date, and place of the hearing thereon. The clerk shall then promptly notify the petitioner thereof.
 	(4)  The judge shall, within seventy-two (72) hours, weekends or holidays included, convene a hearing and decide the matter in question and the judge shall advise the petitioner of her right to an immediate appeal to the Court of Appeals in the event of the judge's failure to render a decision within the seventy-two (72) hour time limit.
 	(5)  Unless additional time is required for review of reports, the judge shall render his decision immediately following the hearing and shall give the petitioner a written order containing the decision.
 	(6)  If additional time is required for review of reports, the judge shall give the reasons therefor, make them part of the record, and shall render a decision within seventy-two (72) hours of the time of the filing of the petition, unless the petitioner requests an extension of time.
 	(7)  If the decision is not rendered immediately following the hearing then the petitioner shall be responsible for contacting the clerk of the court for notification of the decision.
 	(8)  If the judge does not render a decision within the seventy-two (72) hour time limit, the petitioner may immediately submit the matter to the Court of Appeals.
C.  In order to assure expeditious appeals on petitions filed pursuant to KRS 311.732, the following provisions shall apply:
 	(1)  All appeals shall be directly to the Court of Appeals.
 	(2)  The circuit or district clerk shall assist, where necessary, petitioners in the preparation of appeals on petitions filed under KRS 311.732.
 	(3)  At the conclusion of the hearing in the district or circuit court, the judge shall notify the petitioner of the right to appeal, with whom the appeal must be filed and the procedures relating thereto.
 	(4)  The clerk of the circuit court shall expedite completion and certification of the record on appeal so that in no case shall a period of more than five calendar days elapse between the filing of a notice of appeal in the trial court and the filing of the appeal in the Court of Appeals.
 	(5)  Upon the filing of an appeal with the Clerk of the Court of Appeals, the Clerk shall forthwith notify the Chief Judge of the Court of Appeals or his deputy or designated substitute of the filing of the appeal, and the Chief Judge or his designee shall assign the matter to a member of the Court of Appeals who shall immediately consider the appeal. The judge designated to consider the matter shall convene a panel of the court without delay. Final disposition shall be by a panel.
 	(6)  The Court of Appeals shall within seventy-two (72) hours of the filing consider the appeal in a confidential manner.
 	(7)  Printed and bound materials on appeal shall not be required. Simple, precise and direct statements of appeal are to be encouraged.
 	(8)  The Court of Appeals shall render its decision following the hearing if at all possible, but in no event shall the time for the rendering of the decision exceed seventy-two (72) hours from the time of the filing thereof unless an extension is requested by the petitioner. A written decision is required.
 	(9)  If the decision on the appeal is not rendered immediately following the hearing then the petitioner shall be responsible for contacting the clerk of the court for notification of the decision. All notification pursuant to this procedure shall be confidential.
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Section 1.  Definitions.
Text
The definitions embodied in SCR 3.010 are hereby adopted as a part of these By-laws.
History
(Approved effective November 11, 1969; amended effective January 1, 1997; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 2.  Honorary Memberships.
Text
The Board may by resolution designate members 75 years of age, 50 year members, and other members of the Association as honorary members in recognition of outstanding professional achievement, either for life or for some other designated period of time, who shall not be required to pay dues.
History
(Approved effective November 11, 1969; amended effective January 11, 1978, amended effective September 30, 1983; amended January 1, 1997; amended effective April 19, 2012; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 3.  Annual Convention of the Association.
Text
An annual convention of the Association, open to all members in good standing shall be held at such time, during the months of May or June, and at such place in Kentucky, as the Board may designate. If conditions may adversely affect attendance and/or there are other circumstances making it inadvisable, impossible, or unsafe to hold the annual convention, then the Board, by a two-thirds majority vote, may declare that no meeting be held in that year.
The President and/or Executive Director of the Association shall, as soon as possible after the fixing of said dates, notify each presiding Circuit Judge of the dates of said convention for the purpose of encouraging the Circuit Judge to arrange the trial schedule of the Court so as not to interfere with the dates of said convention.
History
(Approved effective November 11, 1969; amended effective September 30, 1983; amended effective January 1, 1997; amended effective April 19, 2012; amended effective January 6, 2014; amended effective March 1, 2015; amended effective April 2, 2020.)
Section 4.  The Board of Governors.
Text
(a)  The “Board” is defined in SCR 3.070. The term of office of each Governor of the Board shall commence on July 1 next following their election and, under 3.080, shall be for a period of two years and/or until their successor is elected and qualified.
(b)  Any member of the Association in good standing shall be eligible for nomination and election to the Board from the Supreme Court District in which the member resides.
(c)  Nomination of a candidate for the Board shall be by written petition, containing wet or electronic signatures, signed by not less than twenty members in good standing who are residents of that Supreme Court District. The candidate shall verify that any electronic signatures obtained on the nominating petition were duly approved and authorized by such electronic signor and shall maintain proof of such approval which shall be supplied to the Executive Director upon request. All nominating petitions shall be received by the Executive Director at the Kentucky Bar Center prior to 5:00 p.m., Eastern Time, of the last regular business day of the month of October. If only one candidate is nominated in a District, he/she shall be declared elected to that office and the Executive Director shall at once so certify to the Board and the candidate. Where two or more candidates are nominated, an election shall be held as provided in Section 9.
(d)  Any vacancy on the Board or in the office of President-Elect or Vice President shall be filled by a member eligible for election under Section 4(b) for the remainder of the term by appointment by the President, subject to the written approval of a majority of the Board of Governors. However, upon a vote of a majority of the Board a special election may be called for filing such vacancy.
(e)  The Board shall hold regular meetings at such place and at such time as it may from time to time direct during the months of January, March, May, July, September and November, and immediately pre-ceding the first day of the annual convention of the Association. Special meetings may be called by the President whenever necessary, and shall be called by the President upon the written request of four or more members of the Board. Any of these meetings may be cancelled upon vote of the majority of the Board of Governors.
(f)  Eleven members of the Board shall constitute a quorum. Except as otherwise provided in the Rules, the vote of a majority of those present and voting shall be necessary to take action.
History
(Approved effective November 11, 1969; amended effective January 1, 1997; amended effective February 1, 2000; amended effective October 14, 2010; amended effective April 19, 2012; amended effective January 6, 2014; amended effective March 1, 2015; amended effective October 22, 2020.)
Section 5.  Officers.
Text
The officers of the Association and of the Board, their duties, tenure, and manner of selection shall be:
 	(a)  The President. The President shall be the chief executive officer, and preside at all meetings of the Association and of the Board. The President shall be a member of the Board with full power to vote on all matters which it may consider. The President shall perform all duties imposed by the Rules and by these By-Laws. The President's term of office shall be for one year and shall commence on July 1 in the second calendar year next succeeding election as President-Elect.
 	(b)  The President-Elect.  The President-Elect shall be nominated and elected as hereinafter provided and shall hold such office until he/she assumes the office of President. The President-Elect shall endeavor to thoroughly familiarize himself/herself with the duties of the President and the work of the Association and of the Board.
 	(c)  The Vice-President.  The Vice President shall be nominated and elected as hereinafter provided. The Vice President's term of office shall commence on July 1 next succeeding his/her election and shall continue for one year. The Vice President shall perform the duties of the President during the absence or disability of the President. If a vacancy shall exist in the office of President, the Vice President shall succeed to that office for the remainder of the term.
 	(d)  Limits on Election.  The President, President-Elect and Vice-President shall, during their tenure and for a period of four years thereafter, be ineligible to serve as elected members of the Board except the Vice-President may run for and serve as President-Elect.
 	(e)  The Executive Director. The Executive Director shall be appointed by the Board and shall hold office at its pleasure. The Executive Director shall maintain an office at such place in Kentucky as may be directed by the Board. The Executive Director shall be the custodian of all records of the KBA other than disciplinary records which are maintained by the Disciplinary Clerk or the Inquiry Commission. The Executive Director shall keep a record of the proceedings of the Board; provided, that the Board may order any part of its records expunged. In the absence or disability of the Executive Director, the Board shall appoint an Acting Executive Director. The Board may appoint an assistant or assistants to the Executive Director who shall also perform such other duties as are required by the Board.
 	(f)  The Registrar and Deputy Registrar.  The Registrar and Deputy Registrar shall be appointed by and hold office at the pleasure of the Chief Justice. They shall maintain their offices at the Association's headquarters in accordance with the provisions of SCR 3.100. They shall be the custodian of all accounting records, the roster of members and such other information pertaining to Association membership as required by SCR 3.060 or as may be prescribed either by the Court or by the Board. The Registrar's office shall constitute the principal office of the Association.
 	(g)  The Treasurer. The Treasurer and Assistant Treasurer shall be appointed by the Board and hold office at its pleasure. The Treasurer shall be the fiscal officer of the Association and of the Board. It shall be the Treasurer's duty to collect all funds due to the Association and the Board, and to receive and disburse funds for the Association under direction of the Board. The Treasurer shall keep accurate books and records of accounts, and at least quarterly (and at more frequent intervals when required by the Board) shall make a written report showing the then-current financial position of the Association, and all receipts and disbursements since the date of his/her last report. In the absence or disability of the Treasurer, a member of the Board shall be named by the President to perform the duties of the Treasurer.
 	(h)  Executive Committee.  An Executive Committee of the Board shall consist of the following officers of the Bar: The President, who shall serve as Chair of the Executive Committee, the Immediate Past President, the President-Elect, the Vice-President, Chair of the Young Lawyers Division, and the Executive Director. The Executive Committee shall advise the President on matters concerning the operations of the Bar and provide a forum for discussion and recommendation to the Board of Governors including matters of long range planning. The Executive Committee may also act on matters of an emergency nature that may affect the Bar. When the Executive Director becomes aware of any matter that may require Executive Committee action, the Executive Director shall immediately advise the President. The President shall advise the Board of any action taken or any recommendation made by the Executive Committee at the next Board meeting. The Executive Committee shall meet at such times as may be called by the President.
History
(Approved effective November 11, 1969; amended effective December 30, 1974; amended effective April 19, 1985; amended effective January 1, 1997; amended October 18, 2005, effective January 1, 2006; amended effective October 14, 2010; amended effective April 19, 2012; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 6.  Nomination of Officers.
Text
(a)  Nomination to the offices of Vice-President and President-Elect shall be made by written petition as herein provided. All candidates for office shall be members of the Association in good standing. 
(b)  Nominations for the offices of Vice-President and President-Elect shall be made by written petition signed by not less than one hundred members of the Association in good standing, with not less than ten signatures on the written petition being from each Supreme Court District. Only one candidate may be nominated on a single petition and any number of petitions may be filed for a candidate.
(c)  All nominating petitions for the office of Vice-President and President-Elect shall be filed with the Executive Director between October 15 and November 15 in each year. Where only one candidate has been duly nominated for an office that candidate shall be declared elected and the Executive Director shall so certify to the Board and the nominee on or before December 15 in that year.
History
(Approved effective November 11, 1969; amended effective January 1, 1997; amended October 18, 2005, effective January 1, 2006; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 7.  House of Delegates. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Approved effective November 11, 1969; amended effective January 1, 1997) was deleted by Order of the Supreme Court of October 18, 2005, effective January 1, 2006.  
Section 8.  Officers of the House — Duties, Tenure and Manner of Selection. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Approved effective November 11, 1969; amended December 30, 1974; amended effective January 1, 1997) was deleted by Order of the Supreme Court of October 18, 2005, effective January 1, 2006.
Section 9.  Elections.
Text
(a)  Ballots for the offices of President-Elect, Vice President and members of the Board of Governors for which there will be an election will be prepared by the Executive Director. In accordance with the Election Policies enacted by the Board of Governors the Executive Director shall cause to be mailed or made available on-line to each member entitled to vote an official ballot. The ballot shall contain names of the nominees for the particular contested office or Board position and all nominees shall be listed in random order. 
(b)  Ballots shall be available on December 15 and must be returned no later than the subsequent January 15.
(c)  The Election Review Committee will be appointed by the Clerk. No member of the Board or employee of the Kentucky Bar Association may be placed on the Election Review Committee. The preference shall be for non-lawyers to serve on the Election Review Committee. Not later than January 30 the Election Review Committee shall meet at such place as may be designated by the Clerk to count the votes. Each candidate for a position shall be entitled to have present at the meeting of the Election Review Committee an official observer under a written and signed designation by such candidate. No candidate may be present at the meeting of the Election Review Committee.
(d)  A plurality of all votes cast for each position shall be sufficient to elect. The Election Review Committee shall make and file with the Clerk a written certification of each election with a copy thereof to the Executive Director who shall promptly notify each candidate and Board of the results of the election.
(e)  Any candidate who desires a recount must deliver a written request to the Clerk within ten (10) days of the filing of the certification, and the Clerk will establish procedures for such recount.
(f)  If no recount is timely requested, or at the conclusion of the recount, ballots and electronic records of the vote shall be destroyed.
History
(Approved effective November 11, 1969; amended effective January 1, 1997; amended October 18, 2005, effective January 1, 2006; amended effective April 19, 2012; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 10.  District Bar Programs. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Approved effective November 11, 1969; amended effective January 1, 1997) was deleted by Order of the Supreme Court of April 18, 2012.  
Section 11.  Sections.
Text
(a)  Sections. There shall be created sections within the Kentucky Bar Association as deemed appropriate by the Board of Governors.
(b)  Eligibility. All members in good standing of the Kentucky Bar Association shall be eligible for membership in any one or more of the Sections of the Kentucky Bar Association, subject to that Section's membership criteria, and may become members by paying the respective dues as designated by each Section.
(c)  Officers. Officers for each Section shall include, but need not be limited to, a Chair, a Chair-Elect, and a Vice-Chair, who shall be elected for a term of one or two years, from and by its own membership present and voting at the required annual Section meeting, which shall take place during the annual meeting of the Association or as scheduled by the Section prior to the end of the current fiscal year ending on June 30th. Each section shall specify the term of office in the Section by-laws which term may be of either one year or two years in duration. No individual may serve in any one of the required offices of the Section for a period of greater than two years. If a Section fails to fill the required offices at their annual meeting, the Board of Governors, following a petition from the Section, may appoint an interim officer to fill the remainder of the term.
(d)  Dues. A majority of the members of the Section in attendance at the annual meeting of the Section may fix dues for the Section. The dues shall be paid to the Treasurer (of the KBA) and disbursed by the Treasurer for programs of each Section as approved by the Executive Director.
(e)  By-Laws. Every Section shall have a set of by-laws, which shall include a Section mission statement, describing the purpose of their existence. A majority of the members of the Section in attendance of the annual meeting of the Section shall adopt the by-laws which shall be subject to the approval of the Board of Governors.
(f)  Annual Report. Each section shall annually file with the Board, on or before the annual meeting, a report which shall outline the activities and expenditures Of the Section for the current fiscal year ending June 30th.
(g)  Forecast Report. Every Section's incoming chair shall submit to the Board on or before the August 1st following their election as chair, an outline of the Section's proposed activities, expenditures and meetings for the ensuing fiscal year.
(h)  Approval of Activities and Projects. All Section programs, projects, expenditures (excluding routine in-state travel in support of Section activities, programs or projects) and meetings shall be preapproved in writing by the Executive Director or the Director of Accounting. Dues paid pursuant to Supreme Court Order are to be used by the KBA for those activities and purposes that are necessary or reasonably incurred for the purpose of fulfilling the mission established by the Court; regulating the legal profession, and improving the quality of legal services. Such dues should not be used for political or ideological activities that could reasonably be construed to impinge on the First Amendment rights of free speech of members who disagree with such political or ideological activities. 
(i)  New Sections. A new Section of the Kentucky Bar Association may be created upon the Board's approval following the submission of an application and petition by a current Kentucky Bar Association member, which shall include the following: 
 	(1)  a description of the area(s) of practice the Section will cover;
 	(2)  statement of need and purpose;
 	(3)  signatures of a minimum of one hundred (100) current Kentucky Bar Association members who are interested in seeing the formation of the proposed Section. 
Establishment of the Section shall become effective at the start of the following fiscal year following the Board's approval. 
(j)  Abolition. Upon notice by mail to all current members of a Section, the Board of Governors may abolish a Section, which would take effect at the end of the fiscal year in which notice was given. 
History
(Approved effective November 11, 1969; amended effective October 6, 1980; amended effective June 8, 1981; amended effective October 6, 1982; amended effective January 14, 1983; amended February 15, 1984; amended effective June 23, 1987; amended effective August 25, 1989; amended May 18, 1990; amended September 25, 1991; amended September 8, 1992; amended April 19, 1993; amended February 26, 1996; amended January 1, 1997; amended April 16, 1997; amended January 1, 2002; amended effective January 1, 2006; amended effective September 1, 2007; amended effective October 14, 2010; amended effective April 19, 2012; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 12.  Committees.
Text
(a)  The Association shall have such committees as may be designated by the Supreme Court, or as authorized by the Board. Any committee created by the Board, including those in existence at the time of the adoption and amendments of these bylaws may be disbanded by the Board.
(b)  Membership and Term of Service. Unless otherwise provided by Rule the following shall apply for membership and terms of service for committees:
 	(1)  Each year the President shall appoint a Chair for each committee.
 	(2)  The President shall appoint to each committee one or more Board members whose terms will be for one (1) year.
 	(3)  At the discretion of the Board certain committees may be composed solely of Board members.
 	(4)  In the event non-Board members are appointed, the President shall strive for geographic diversity in the membership of each committee.
 	(5)  All other committee members, who are not Board members, (with the exception of Ethics Hotline Members) shall be appointed for three (3) year terms and absent extraordinary circumstances as determined by the President, no committee member shall serve more than two (2) consecutive three-year terms. In such extraordinary circumstances, the President may appoint that committee member for only a one (1) year term.
(c)  Each committee shall meet at least once a year. On or before June 30 of each year, each committee shall submit to the Board a written report, describing its activities and recommendations. Written reports will also be submitted when requested by the President or the Board of Governors.
History
(Approved effective November 11, 1969; amended effective September 18, 1985; amended effective July 18, 1992; amended effective January 1, 1997; amended effective March 1, 1998; amended October 18, 2005, effective January 1, 2006; amended effective October 13, 2008; amended effective October 22, 2009; amended effective April 19, 2012; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 13.  Committees of the House. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Approved October 22, 1985; amended effective January 1, 1997) was deleted by Order of the Supreme Court of October 18, 2005, effective January 1, 2006.  
Section 14.  Board to Promote Educational Publications.
Text
The Board from time to time, pursuant to the authority vested in it by SCR 3.090, shall promote or maintain the printing and distribution of reports, legal pamphlets and other publications, including the sponsoring and production of radio and television programs, which are designed to educate or inform the bar and the public; it shall also conduct continuing legal education programs, seminars and institutes calculated to advance the interests of the bench and bar and promote and improve the administration of justice in Kentucky, and it may appropriate funds necessary to defray the expense thereof.
History
(Approved effective November 11, 1969; amended effective January 1, 1997; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 15.  Amendments.
Text
These By-Laws may be amended at any regular or special meeting of the Board by a majority vote of the Governors present and voting, and may be amended between meetings of the Board upon written consent of a majority of all the Governors then holding office; provided, that no amendment shall be effective until approved by the Supreme Court pursuant to the provisions of SCR 3.090.
History
(Approved effective November 11, 1969; amended effective January 1, 1997; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 16.  Law Student Division. [Deleted.]
Annotations

Compiler’s Notes.
This rule (Approved effective November 11, 1969; amended effective January 4, 1974; amended effective August 18, 1978; amended effective January 1, 1997) was deleted by Order of the Supreme Court of November 8, 2010.
Section 17.  Removal for Cause.
Text
(a)  A KBA Board of Governors member, KBA officer, or member of a KBA committee may be removed from the Board, his or her office, or the committee, for cause, as hereinafter defined, on the two-thirds affirmative vote of a quorum of the Board of Governors present at a regular meeting or a meeting called for that purpose. Members of the Board may be present by telephone. For purposes of this Bylaw, the term “cause” shall mean any of the following:
 	(i)  physical or mental impairment rendering him/her incapable of performing duties to the Association for a period of more than three consecutive meetings;
 	(ii)  absence of the Board member or officer at two consecutive Board meetings or absence of a committee member from two consecutive meetings of that committee without cause deemed adequate by the Board;
 	(iii)  continued neglect or failure, after written demand, to discharge his/her duties or to obey a specific written direction from the Board;
 	(iv)  a conflict that renders him/her incapable of fulfilling his/her duties to the Association;
 	(v)  misconduct that is injurious to the Association;
 	(vi)  conviction of a misdemeanor involving dishonesty or immoral conduct; or
 	(vii)  conduct that impairs his/her ability to perform his/her duties to the Association or would impair the reputation of the Association.
A KBA member who is convicted of a felony, which automatically results in suspension under SCR 3.166, or any member who is suspended or disbarred from the practice of law by Order of the Kentucky Supreme Court, is removed effective the date of such conviction, suspension, or disbarment, inasmuch as he/she would be ineligible to serve.
(b)  Removal proceedings shall be commenced upon a written request to the KBA President by four or more members of the Board. The proceedings shall be conducted as follows:
 	(i)  All Board members, officers, and any affected committee member shall receive at least thirty (30) days’ notice in writing of the meeting at which the Board will consider proposed removal, and the written notice shall set forth the grounds for the proposed removal;
 	(ii)  A written response to the grounds for removal may be presented to the KBA no later than ten (10) days before the meeting;
 	(iii)  At the meeting the member and/or his or her counsel may present oral argument, if oral argument is requested in the written response filed as provided in (b)(ii); and
 	(iv)  At the meeting the Board shall consider the matter and vote in executive session.
(c)  In the event of removal, the position shall be filled pursuant to SCR 3.080.
History
(Approved September 10, 2009; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 18.  Electronic Conferencing.
Text
If prior notice has been provided, and if such facilities are available, any member of a Section or Committee may attend a meeting, other than disciplinary proceedings, by telephone or electronic conferencing. Any member so attending shall count towards a quorum of such meeting and shall have all rights, including the right to vote, as if physically present at said meeting.
History
(Approved effective April 19, 2012; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 19.  Young Lawyers Division.
Text
(a)  There is created a Young Lawyers Division within the Kentucky Bar Association.
(b)  Eligibility. All members in good standing of the Kentucky Bar Association who are less than forty years old or who have been a member of the Kentucky Bar Association for less than ten years shall be eligible for membership in the Young Lawyers Division and may become a member by paying the respective dues as designated.
(c)  Officers. Officers for the Young Lawyers Division shall include, but need not be limited to, a Chair, a Chair-Elect, and a Vice-Chair, who shall be elected for a term of one year, from and by its own membership present and voting at the required annual Division meeting, which shall take place during the annual meeting of the Association or as scheduled by the Division prior to the end of the current fiscal year ending on June 30th. No individual may serve in any one of the required offices of the Division for a period of greater than one year. If the Division fails to fill the required offices at their annual meeting, the Board of Governors, following a request from the outgoing Chair, may appoint an interim officer to fill the remainder of the term.
(d)  Dues. A majority of the members of the Division in attendance at the annual meeting of the Division may fix dues for the Division. The dues shall be paid to the Treasurer (of the KBA) and disbursed by the Treasurer for programs of the Division, except that any expenditure that has not been pre-approved in the Division’s annual budget pursuant to subsection (h) shall be subject to the approval of the Executive Director.
(e)  By-laws. The Division shall have a set of by-laws, which shall include a Division mission statement, describing the purpose of the Division’s existence. A majority of the members of the Division in attendance of the annual meeting of the Division shall adopt the by-laws which shall be subject to the approval of the Board of Governors and the Supreme Court.
(f)  Annual report. The Division shall annually file with the Board, on or before the annual meeting, a report which shall outline the activities and expenditures of the Division for the current fiscal year ending June 30th.
(g)  Forecast report. The Division’s incoming chair shall submit to the Board on or before the August 1st following their election as chair, an outline of the Division's proposed activities, expenditures and meetings for the ensuing fiscal year.
(h)  Approval of Budget, Activities and Projects. All Division programs, projects and expenditures shall be pre-approved in writing by the Executive Director or the Director of Accounting. In addition, the Division’s annual budget shall be pre-approved in writing by the Executive Director on or before August 1st for the ensuing fiscal year. Dues paid pursuant to Supreme Court Order are to be used by the KBA for those activities and purposes that are necessary or reasonably incurred for the purpose of fulfilling the mission established by the Court; regulating the legal profession, and improving the quality of legal services. Such dues should not be used for political or ideological activities that could reasonably be construed to impinge on the First Amendment rights of free speech of members who disagree with such political or ideological activities.
(i)  Abolition. Upon notice by mail to all current members of Division, the Board of Governors may abolish the Division, which would take effect at the end of the fiscal year in which notice was given.
History
(Approved effective April 19, 2012; amended effective January 6, 2014; amended effective March 1, 2015.)
Section 20.  Kentucky Supreme Court Review.
Text
All actions of the Kentucky Bar Association are subject to review, revision and rescission by the Kentucky Supreme Court. 
History
(Approved effective March 1, 2015.)

KENTUCKY BAR ASSOCIATION  CODE OF PROFESSIONAL COURTESY
Text
Attorneys are required to strive to make the system of justice work fairly and efficiently. In carrying out that responsibility, attorneys are expected to comply with the letter and spirit of the applicable Code of Professional Responsibility adopted by the Supreme Court of Kentucky.
The following Code of Professional Courtesy is intended as a guideline for lawyers in their dealings with their clients, opposing parties and their counsel, the courts and the general public. This Code is not intended as a disciplinary code nor is it to be construed as a legal standard of care in providing professional services. Rather, it has an aspirational purpose and is intended to serve as the Kentucky Bar Association's statement of principles and goals for professionalism among lawyers.
 	1.  A lawyer should avoid taking action adverse to the interests of a litigant known to be represented without timely notice to opposing counsel unless ex parte proceedings are allowed.
 	2.  A lawyer should promptly return telephone calls and correspondence from other lawyers.
 	3.  A lawyer should respect opposing counsel's schedule by seeking agreement on deposition dates and court appearances (other than routine motions) rather than merely serving notice.
 	4.  A lawyer should avoid making ill-considered accusations of unethical conduct toward an opponent.
 	5.  A lawyer should not engage in intentionally discourteous behavior.
 	6.  A lawyer should not intentionally embarrass another attorney and should avoid personal criticism of other counsel.
 	7.  A lawyer should not seek sanctions against or disqualification of another attorney unless necessary for the protection of a client and fully justified by the circumstances, not for the mere purpose of obtaining tactical advantage.
 	8.  A lawyer should strive to maintain a courteous tone in correspondence, pleadings and other written communications.
 	9.  A lawyer should not intentionally mislead or deceive an adversary and should honor promises or commitments made.
 	10.  A lawyer should recognize that the conflicts within a legal matter are professional and not personal and should endeavor to maintain a friendly and professional relationship with other attorneys in the matter — “leave the matter in the courtroom.”
 	11.  A lawyer should express professional courtesy to the Court and has the right to expect professional courtesy from the Court.
History
(Adopted July 20, 1993, effective September 1, 1993.)

RULES OF PROCEDURE FOR THE TRIAL OF MISDEMEANORS BEFORE UNITED STATES MAGISTRATES
Annotations

Compiler's Notes.
The Supreme Court order of May 1, 1990, which amended Rules 5(b), 41(a), 54(b) and 54(c), and added Rule 58, Federal Rules of Criminal Procedure, abrogated the Rules of Procedure for the Trial of Misdemeanors before United States Magistrates, effective December 1, 1990.

JOINT LOCAL RULES FOR UNITED STATES DISTRICT COURTS OF THE EASTERN AND WESTERN DISTRICTS OF KENTUCKY
 JOINT LOCAL RULES OF CIVIL PRACTICE 
Rule 1.1.  Scope, purpose and construction. 
Rule 1.2.  Definitions. 
Rule 3.1.  Jury divisions. 
Rule 3.2.  Assignment of actions to jury division. 
Rule 3.3.  Place of filing pleadings and other papers. [Renumbered] 
Rule 4.1.  Service of process through the Secretary of State. 
Rule 4.2.  Service of Summons by United States Marshal. 
Rule 4.3.  Preparation of Process. 
Rule 5.1.  Place of filing pleadings, written motions, and other papers. 
Rule 5.2.  Format of pleadings, written motions, and other papers. 
Rule 5.3.  Pro Se Actions. 
Rule 5.4.  Petitions or complaints in forma pauperis. 
Rule 5.5.  Electronic filing. 
Rule 5.6.  Filing documents under seal. 
Rule 5.7.  Service Date for Electronic Notice of Entry of Court Judgments and Orders. 
Rule 6.1.  “Last Day” Defined. 
Rule 7.1.  Motions. 
Rule 8.1.  Residence required to be stated in complaint or other initial pleading. 
Rule 16.1.  Exemptions from Federal Rule of Civil Procedure 16. 
Rule 16.2.  Alternative dispute resolution. 
Rule 26.1.  Discovery Responses. 
Rule 37.1.  Motions relating to discovery. 
Rule 40.1.  Assignment of cases among judges and calendaring. 
Rule 41.1.  Dismissal for failure to prosecute. 
Rule 45.1.  Service of Subpoenas by United States Marshal. 
Rule 47.1.  Trial jurors. 
Rule 54.1.  Notice of settlements. 
Rule 54.3.  Time for filing Bill of Costs. 
Rule 54.4.  Time for Filing Motion for Attorneys Fees and Nontaxable Expenses. 
Rule 65.1.1.  Bond and surety requirements. 
Rule 72.1.  Duties of United States Magistrate Judges. 
Rule 72.2.  Objections To Non-Dispositive Ruling of Magistrate Judge. 
Rule 73.1.  Consent to judgment by a magistrate judge. 
Rule 77.1.  Renumbered 
Rule 79.1.  Original pleadings. 
Rule 83.1.  Attorney admission to practice. 
Rule 83.2.  Permission to Practice in Particular Case. 
Rule 83.3.  Attorney discipline. 
Rule 83.4.  Local counsel. 
Rule 83.5.  Appearance of counsel. 
Rule 83.6.  Substitution or withdrawal of attorney of record. 
Rule 83.8.  Writs of habeas corpus ad testificandum. 
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JOINT LOCAL RULES OF CIVIL PRACTICE
Rule 1.1.  Scope, purpose and construction.
Text
These Joint Local Rules of Civil Practice for the United States District Courts for the Eastern and Western District of Kentucky provide standardized procedures for the convenience of the bench and bar. These rules must be construed to be consistent with the Federal Rules of Civil Procedure and to secure the just, efficient and economical determination of civil actions. These rules do not eliminate the statutory distinction between the United States District Courts for the Eastern and Western Districts of Kentucky.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Annotations

Compiler's Notes.
These rules which became effective April 1, 2005, supersede all previous local rules and court orders.
Rule 1.2.  Definitions.
Text
References to “Court” or the “Clerk” mean the United States District Court for the Eastern District of Kentucky — or the Clerk of that Court — or the United States District Court for the Western District of Kentucky — or the Clerk of that Court. A “party” or “you” refers to either the party or the attorney.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 3.1.  Jury divisions.
Text
(a)  United States District Court for the Eastern District of Kentucky. The United States District Court for the Eastern District of Kentucky is divided into the following jury divisions with juries drawn from the counties within each docket:
 	(1)  Northern. The Northern Division is divided into two dockets:
 		(A)  Ashland. The following counties are in the Ashland Docket: Boyd, Carter, Elliott, Greenup, Lawrence, Lewis, Morgan, and Rowan.
 		(B)  Covington. The following counties are in the Covington Docket: Boone, Bracken, Campbell, Gallatin, Grant, Kenton, Mason, Pendleton, and Robertson.
 	(2)  Central. The Central Division is divided into two dockets:
 		(A)  Frankfort. The following counties are in the Frankfort Docket: Anderson, Carroll, Franklin, Henry, Owen, Shelby, and Trimble.
 		(B)  Lexington. The following counties are in the Lexington Docket: Bath, Bourbon, Boyle, Breathitt, Clark, Estill, Fayette, Fleming, Garrard, Harrison, Jessamine, Lee, Lincoln, Madison, Menifee, Mercer, Montgomery, Nicholas, Powell, Scott, Wolfe, and Woodford.
 	(3)  Southern. The Southern Division is divided into two dockets:
 		(A)  London. The following counties are in the London Docket: Bell, Clay, Harlan, Jackson, Knox, Laurel, Leslie, McCreary, Owsley, Perry, Pulaski, Rockcastle, Wayne, and Whitley.
 		(B)  Pikeville. The following counties are in the Pikeville Docket: Floyd, Johnson, Knott, Letcher, Magoffin, Martin, and Pike.
(b)  United States District Court for the Western District of Kentucky. The United States District Court for the Western District of Kentucky is divided into the following jury divisions:
 	(1)  Louisville. The following counties are in the Louisville Division: Breckinridge, Bullitt, Hardin, Jefferson, Larue, Marion, Meade, Nelson, Oldham, Spencer, and Washington.
 	(2)  Bowling Green. The following counties are in the Bowling Green Division: Adair, Allen, Barren, Butler, Casey, Clinton, Cumberland, Edmonson, Green, Hart, Logan, Metcalf, Monroe, Russell, Simpson, Taylor, Todd, and Warren.
 	(3)  Owensboro. The following counties are in the Owensboro Division: Daviess, Grayson, Hancock, Henderson, Hopkins, McLean, Muhlenberg, Ohio, Union, and Webster.
 	(4)  Paducah. The following counties are in the Paducah Division: Ballard, Caldwell, Calloway, Carlisle, Christian, Crittenden, Fulton, Graves, Hickman, Livingston, Lyon, McCracken, Marshall, and Trigg.
(c)  Assignment to a Division. Jury division assignments may be changed by rule or by Court order.
History
(Adopted and effective August 1, 1997; amended effective January 4, 2002; amended April 21, 2005, effective April 1, 2005; amended effective May 28, 2009.)
Rule 3.2.  Assignment of actions to jury division.
Text
(a)  Generally.  A civil action may be filed in any division courthouse. Civil actions are assigned to particular jury divisions as follows. In the event of improper assignment, the case will be transferred to the correct jury division. The validity of the filing is not affected by the Clerk's improper assignment.
 	(1)  Defendants in Same Division.  If all defendants reside in the same jury division of the Court, the case is assigned to the jury division where all defendants reside.
 	(2)  Defendants in Different Divisions.  If at least one defendant resides in the district but the defendants do not all reside in the same jury division, the case is assigned as follows:
 		(A)  To the jury division in which a substantial part of the events or omissions giving rise to the claim occurred, or in which a substantial part of property that is the subject of the action is situated; or
 		(B)  If no jury division satisfies (A), to the jury division in which the first named resident defendant resides.
 	(3)  Non-Resident Defendants.  If none of the defendants reside in the district, the case is assigned as follows:
 		(A)  To the jury division in which a substantial part of the events or omissions giving rise to the claim occurred, or in which a substantial part of property that is the subject of the action is situated; or
 		(B)  If no jury division satisfies (A), to the jury division in which the first named plaintiff resides.
(b)  Removal Cases and 28 U.S.C. § 2254 Petitions.  A removal or state habeas corpus petition shall be assigned to the jury division that includes the court from which the removal is had or in which the challenged judgment, conviction or order was rendered.
(c)  Assignment of 28 U.S.C. § 2255 Motions.  A motion under 28 U.S.C. § 2255 should be assigned to the jury division in which the movant was originally tried or sentenced such that the motion is heard, if possible, by the same judge who presided over the part of the proceedings under attack.
(d)  Venue for Corporations.  A corporation is a resident of the county in which it has its principal place of business within the district. If a corporation does business throughout the district and has no operation which is its principal place of business, or if a non-resident corporation does not maintain a place of business within the district, the action is assigned to the jury division in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated.
(e)  Governmental Venue.  For purposes of this rule, the United States, federal agencies, the Commonwealth of Kentucky, and agencies of the Commonwealth are deemed non-residents of the District. State or federal officials joined solely in their official capacities are deemed residents of the division in which they perform their official duties.
(f)  Transfer.  Any civil action or proceeding may, in the discretion of the Court, be transferred from the jury division in which it is pending to any other division for the convenience of the Court, parties, witnesses, or in the interest of justice.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 3.3.  Place of filing pleadings and other papers. [Renumbered]
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; renumbered as Rule 5.1, effective February 12, 2020.)
Rule 4.1.  Service of process through the Secretary of State.
Text
In addition to the filing procedures and fees of this Court, whenever a party intends to serve process through the Kentucky Secretary of State, the party initiating such service must also follow the filing procedures of the Kentucky Secretary of State.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective March 16, 2015.)
Rule 4.2.  Service of Summons by United States Marshal.
Text
(a)  Generally. If service of a summons by the United States Marshal is permitted, a party must present the following to the U.S. Marshal at least thirty (30) days before the compliance date specified in the summons:
 	(1)  a properly completed summons; and
 	(2)  a properly completed U.S. Marshal Form 285.
(b)  Service upon a Party in Custody. If the party to be served is in state or federal custody, properly completed process must be presented to the U.S. Marshal at least thirty (30) working days before the compliance date specified in the summons.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009.)
Rule 4.3.  Preparation of Process.
Text
(a)  Generally. Subject to current availability, the Clerk will make available reasonable supplies of blank official process forms. Any attorney – or any party proceeding pro se – who requests the issuance of process must prepare and present to the Clerk for signature and sealing all necessary forms, including the following:
 	(1)  Summons;
 	(2)  Warrants of Seizure and Monition;
 	(3)  Summons to Alleged Bankrupts;
 	(4)  Subpoenas to Witnesses;
 	(5)  Certificates of Judgment;
 	(6)  Writs of Execution;
 	(7)  Orders of Sale;
 	(8)  All Process in Garnishment or Other Aid in Execution;
 	(9)  Civil Cover Sheet;
 	(10)  U.S. Marshal's Form 285; and
 	(11)  Notice of Stipulation to Magistrate Judge's Jurisdiction.
(b)  Time for Completion. The Clerk must accept for filing any pleading or document tendered even if it is not accompanied by the appropriate forms. If the pleading is not accompanied by the appropriate forms, the attorney or party filing the pleading must comply with this rule within seven (7) working days of filing the pleading. If counsel or the party fails to comply with this order within seven (7) working days of filing the pleading, the Court will issue an order requiring the party to show cause why the pleading should not be stricken.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009.)
Rule 5.1.  Place of filing pleadings, written motions, and other papers.
Text
Pleadings, written motions, and other papers not filed electronically may be filed in any of the divisional offices of the Clerk for the district in which the action is filed or pending.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 10, 2018; renumbered and amended from Rule 3.3, effective February 12, 2020.)
Rule 5.2.  Format of pleadings, written motions, and other papers.
Text
All pleadings, written motions, and other papers filed with the Court must be in size 8½ x 11 inch page format with margins of at least one inch on all sides, with text double spaced (except for appropriate block quotes, headings, and footnotes), in at least 12-point proportionately-spaced font.
History
(Adopted and effective August 1, 1997; amended effective August 8, 2001; amended April 21, 2005, effective April 1, 2005; amended effective July 8, 2016; renumbered and amended effective February 12, 2020.)
Annotations

Kentucky Law Journal.
Note: Non-Prisoner Pro Se Litigation in the United States District Court for the Eastern District of Kentucky: Analyzing 2004 and 2007 Cases from Filing to Termination, 99 Ky. L.J. 601 (2010/2011).
Rule 5.3.  Pro Se Actions.
Text
(a)  Generally.  The following papers should be written on court-supplied forms, signed and verified:
 	(1)  Pro se writ of habeas corpus filed under 28 U.S.C. § 2254; and
 	(2)  Pro se motions attacking a conviction or sentence filed under 28 U.S.C. § 2255.
 	(3)  Pro se civil rights complaints filed under 42 U.S.C. § 1983; and
 	(4)  Pro se civil rights complaints filed under the authority of Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 388 (1971).
(b)  Papers Not on Court-Supplied Forms.  If a pro se litigant submits a paper identified in (a) above that is not on a court-supplied form, the Clerk will accept the paper for filing and forward it to an appropriate judicial officer for review. If directed by the appropriate judicial officer, the Clerk shall provide sufficient copies of the prescribed form, and instructions for preparing the form, to the pro se litigant along with directions to file the petition on the appropriate court-supplied form within thirty (30) days thereafter. When required to do so, a pro se litigant's failure to file his or her petition on a court-supplied form within thirty (30) days may be grounds for dismissal.
(c)  Filing. Pleadings, written motions, and other papers in pro se cases must be addressed to the Clerk. A pleading, motion, or other paper addressed to an individual judge will be directed to the Clerk for assignment.
(d)  Disclosure of Contact Information; Sanctions. All pro se non-prisoner litigants must include, if available, in the caption of the litigant’s first filing, the litigant’s current telephone number, e-mail address, residential address, and, if different, mailing address. All pro se prisoner litigants must include in every pleading, written motion, and other paper the prisoner’s inmate number and current mailing address. Failure to provide the required information upon request may result in the dismissal of the litigant’s case or other appropriate sanctions.
(e)  Notification of Change in Address; Sanctions.  All pro se litigants must provide written notice of a change of residential address, and, if different, mailing address, to the Clerk and to the opposing party or the opposing party's counsel. Failure to notify the Clerk of an address change may result in the dismissal of the litigant's case or other appropriate sanctions.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; renumbered and amended effective February 12, 2020.)
Rule 5.4.  Petitions or complaints in forma pauperis.
Text
(a)  Prisoners. 
 	(1)  Habeas Corpus Petitions.  A prisoner seeking leave to proceed in forma pauperis in a habeas corpus action must file a fully completed Application to Proceed Without Prepayment of Fees or a motion and affidavit that includes the same information. An application form may be obtained from the Clerk. No filing fee is required for motions filed under 28 U.S.C. § 2255.
 	(2)  Civil Rights Actions and All Other Civil Complaints.  Prisoners seeking leave to proceed without prepayment of the entire filing fee must comply with the requirements of the Prison Litigation Reform Act, 28 U.S.C. § 1915(a)(2) (1996).
(b)  Non-Prisoners.  A non-prisoner seeking leave to proceed in forma pauperis in a civil action must file a fully completed Application to Proceed Without Prepayment of Fees or a motion and affidavit that includes the same information. An application form may be obtained from the Clerk. The Court may order production of additional documents as necessary.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective May 28, 2009; renumbered and amended effective February 12, 2020.)
Rule 5.5.  Electronic filing.
Text
Documents shall be filed, signed and verified by electronic means to the extent and in the manner authorized by General Order 05-03 of the Court. A document filed by electronic means in compliance with this Local Rule constitutes a written document for the purposes of applying these Local Rules and the Federal Rules of Civil Procedure. The General Orders of the Court referenced herein may be obtained from the Clerk's office on the following websites:
 WDKY —  http://www.kywd.uscourts.gov/ ; EDKY —  http://www.kyed.uscourts.gov/ .
Click to view table.
Users of the Court’s electronic case filing system must comply with the Court’s Electronic Case Filing Administrative Policies and Procedures, available from the Clerk’s office on the following websites:
 WDKY – “http://www.kywd.uscourts.gov/”; EDKY – “http://www.kyed.uscourts.gov/”.
Click to view table.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective May 28, 2009; amended effective December 1, 2009; amended effective September 29, 2017; renumbered and amended effective February 12, 2020.)
Rule 5.6.  Filing documents under seal.
Text
(a)  Presumption of public access.  Parties and counsel should presume that all documents filed in district court should be available for the public to access and that restricting public access can occur only in limited circumstances, as set forth in this Rule.
(b)  “Sealed Document” defined.  A "sealed document" is defined as a document or motion filed pursuant to (1) a protective order restricting public access, (2) an order granting leave to file the sealed document or motion, in conjunction with a motion for leave to seal or a previously-filed redacted document, or (3) included within a category of documents considered sealed under a federal statute or federal rule of procedure, local rule, or standing order of this court. A sealed document or motion is not available electronically, or by any other means, to the parties, attorneys, or the public.
(c)  Specific Authority or Motion Required; Protective Orders.  Absent a federal statute or federal rule of procedure, local rule, or standing order of this court, a party seeking to file a sealed document must electronically file a motion for leave to seal. The motion must state why sealing is required and must establish that the document sought to be filed under seal is entitled to protection from public disclosure. Reference to a stipulation that allows a party to designate certain documents as confidential is not sufficient grounds to establish that a document, or portions thereof, warrants filing under seal.
(d)  Electronic Filing Rules and Procedures. All procedures for electronic filing of documents under seal, whether pursuant to this Rule or a federal statute or federal rule of procedure, are contained in the Court’s Electronic Case Filing Administrative Policies and Procedures, available from the Clerk’s office on the following websites:
WDKY – “http://www.kywd.uscourts.gov/”;
EDKY – “http://www.kyed.uscourts.gov/”.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009; renumbered and amended effective February 12, 2020.)
Rule 5.7.  Service Date for Electronic Notice of Entry of Court Judgments and Orders.
Text
When the Notice of Electronic Filing transmitted to a party contains a complete court order and states there is no document attached, notice of entry of the order shall be deemed served on the date and time stated on the Notice of Electronic Filing that is transmitted to the party served.
In all other cases, court judgments and orders shall be deemed served on the date and time stated on the Notice of Electronic Filing that is transmitted, with a hyperlink to the judgment or order, to the party served.
History
(Adopted effective December 1, 2009; renumbered from Rule 77.1, effective February 12, 2020.)
Rule 6.1.  “Last Day” Defined.
Text
For purposes of Federal Rule of Civil Procedure 6(a)(4), unless a different time is set by a statute or court order, the “last day” ends for electronic filing at midnight, EASTERN TIME.
History
(Adopted effective December 1. 2009.)
Rule 7.1.  Motions.
Text
(a)  Generally. A motion must state with particularity the grounds for the motion, the relief sought, and the legal argument necessary to support it.
(b)  Motions for an Extension of Time. Subject to any deadlines established by the Court, parties may extend time limits by agreed order. Absent an agreed order, the party seeking the extension must file a motion setting forth the reasons for the extension and whether other parties consent. A response opposing the motion must be filed within 7 days of service of the motion.
(c)  Time for Filing Responses and Replies. Unless otherwise ordered by the Court, a party opposing a motion must file a response within 21 days of service of the motion. Failure to timely respond to a motion may be grounds for granting the motion. A party may file a reply within 14 days of service of the response.
(d)  Page Limitations. Motions and responses may not exceed 25 pages without leave of Court. Replies may not exceed 15 pages without leave of Court.
(e)  Proposed Order. A party filing a motion must also file a separate proposed order. Any proposed order imposing sanctions must be provided separately from a proposed order pertaining to any other matter.
(f)  Hearing or Oral Arguments on Motions. A party may request a hearing or oral argument in a motion, response, or reply.
(g)  Submission to the Court. A motion is submitted to the Court for decision after completion of the hearing or oral argument — or if none — after the reply is filed, or the time for filing the response or reply has expired.
(h)  Copies of Cited Authority. If a motion, response, or reply contains a citation to any authority not available electronically, a copy of the authority must be attached.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective March 4, 2009; amended effective May 28, 2009; amended effective December 1, 2009; amended effective March 16, 2015; amended effective January 19, 2017; amended effective August 10, 2018; amended effective August 22, 2019.)
Annotations

Cited: Ky. Press Ass'n v. State, 355 F. Supp. 2d 853, 2005 U.S. Dist. LEXIS 2514 (E.D. Ky. 2005).
Rule 8.1.  Residence required to be stated in complaint or other initial pleading.
Text
A party commencing a civil action must include in the complaint or other initial pleading the following information:
 	(a)  the defendant's or defendants' county of residence;
 	(b)  the plaintiff's or plaintiffs' county of residence; or
 	(c)  if located in Kentucky, the jury division in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 16.1.  Exemptions from Federal Rule of Civil Procedure 16.
Text
The following are exempt from the requirements of Federal Rule of Civil Procedure 16(b):
 	(a)  an action for review on an administrative record;
 	(b)  a petition for habeas corpus or other proceeding to challenge a criminal conviction or sentence;
 	(c)  an action brought without counsel by a person in custody of the United States, a state, or a state subdivision;
 	(d)  an action to enforce or quash an administrative summons or subpoena;
 	(e)  an action by the United States to recover benefit payments;
 	(f)  an action by the United States to collect on a student loan guaranteed by the United States;
 	(g)  a proceeding ancillary to proceedings in other courts; and
 	(h)  an action to enforce an arbitration award.
History
(Adopted and effective August 1, 1997; amended effective August 8, 2001; amended April 21, 2005, effective April 1, 2005.)
Rule 16.2.  Alternative dispute resolution.
Text
Upon motion of any party, or sua sponte, any judicial officer may require parties in civil cases to consider some form of alternative dispute resolution process, including but not limited to, mediation, early neutral evaluation, minitrial, or arbitration. Mediation may be conducted under the auspices of a private professional mediator or a judicial officer. Positions taken and statements or concessions made during the mediation process shall not be admissible as evidence during any court proceedings. The mediator shall not be called or listed as a witness to any matter in which such mediator shall have served. Each District Court may, by separate General Order, designate a person to implement, administer, oversee, and evaluate alternative dispute resolution in such District.
History
(Adopted and effective August 1, 1997; amended effective August 8, 2001; amended April 21, 2005, effective April 1, 2005.)
Rule 26.1.  Discovery Responses.
Text
(a)  Repetition of Request.  In responding to interrogatories, requests for production of documents or things or for entry upon land, and requests for admission, the responding party must repeat the question or request immediately before the answer or objection.
(b)  Custodian of Discovery Documents.  The party responsible for service of a discovery document not filed of record pursuant to F.R.Civ.P. 5(d), including disclosures, notices, interrogatories, requests and answers or responses thereto, shall be the custodian and must retain the original document. The custodian must provide access to all parties of record during the pendency of the action.
History
(Adopted and effective August 1, 1997; renumbered from 26.2, effective August 8, 2001; amended April 21, 2005, effective April 1, 2005.)
Rule 37.1.  Motions relating to discovery.
Text
Prior to filing a discovery motion, all counsel must make a good faith effort to resolve extrajudicially any dispute relating to discovery. The Court will not entertain discovery motions unless counsel have conferred — or attempted to confer — with other affected parties in an effort to resolve their dispute. The moving party must attach to every discovery motion a certification that counsel have conferred and are unable to resolve their differences. The certification must detail counsel's attempts to resolve the dispute.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 40.1.  Assignment of cases among judges and calendaring.
Text
(a)  Assignment of Cases Among Judges.  Cases are assigned among the various judges within a district in a manner established by the Court's General Order. Unless otherwise ordered, cases are calendared for trial or other appropriate proceedings by the assigned judge.
(b)  Reassignment of Cases; Motion to Reassign Related Cases.  A case may be reassigned to another judge within the district upon the Court’s own motion, in the interests of justice, for reasons stated in an order of reassignment. A party may file a motion to reassign a case if it is related to another case pending in the district. Cases may be considered related if they meet the requirements of F.R.Civ.P. 42(a), or if a substantial savings of judicial time and resources would result if they were handled by the same judge. The Court will determine a motion to reassign on the basis of whether reassignment is in the interests of justice.
(c)  Judge Not Available.  If it appears that any matter demands immediate attention and the judge to whom the case has been assigned is not or will not be available, the Clerk — upon request — must determine if another judge is available who will consent to hear the matter.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended July 19, 2007.)
Rule 41.1.  Dismissal for failure to prosecute.
Text
If no action has been taken on a case for nine months, the Court may issue an order requiring the plaintiff to show cause why the case should not be dismissed for lack of prosecution.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective January 19, 2017.)
Rule 45.1.  Service of Subpoenas by United States Marshal.
Text
If service of a subpoena by the United States Marshal is permitted, a party must present the following to the U.S. Marshal Service at least fourteen (14) days before the compliance date specified in the subpoena:
 	(1)  a properly completed subpoena;
 	(2)  a properly completed U.S. Marshal Form 285; and
 	(3)  attendance fees and mileage to be tendered to the person to whom the subpoena is directed.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009.)
Rule 47.1.  Trial jurors.
Text
(a)  Contact with Jurors.  Unless permitted by the Court, no person, party or attorney, nor representative of a party or attorney, may contact, interview, or communicate with any juror before, during, or after the trial.
(b)  Peremptory Jury Challenges.  Unless the Court orders otherwise, the parties must exercise their peremptory challenges simultaneously.
(c)  Attorneys Not to Request any Person's Excuse from Jury Service.  No attorney — or an employee of an attorney or law firm — may request a judge to excuse any person lawfully summoned for jury service.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 54.1.  Notice of settlements.
Text
If parties settle a civil action, counsel must promptly notify the Clerk. Failure to give prompt notice may be grounds for assessing any jury costs against one or more of the parties or their counsel.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 54.3.  Time for filing Bill of Costs.
Text
The prevailing party must file a Bill of Costs with the Clerk and serve a copy of the Bill on each adverse party within thirty (30) days of entry of judgment. If the Bill of Costs is not filed within thirty (30) days, costs, other than those of the Clerk, taxable pursuant to 28 U.S.C. § 1920, shall be waived. The Court may, on motion filed within the time for the filing of the Bill of Costs, extend the time for filing.
History
(Adopted and effective August 3, 1999; amended April 21, 2005, effective April 1, 2005.)
Rule 54.4.  Time for Filing Motion for Attorneys Fees and Nontaxable Expenses.
Text
Unless otherwise provided by statute, a motion for attorney's fees and related nontaxable litigation expenses, pursuant to Fed. R. Civ. P. 54(d)(2), must be filed no later than 30 days after entry of judgment. If a motion for attorney's fees or nontaxable expenses is not filed within 30 days, such fees and nontaxable expenses shall be waived. The may, on motion filed within the time provided for filing a motion for attorney's fees or nontaxable expenses. Extend the time for filing such a motion.
History
(Adopted and effective August 3, 1999; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009; amended effective July 8, 2016.)
Rule 65.1.1.  Bond and surety requirements.
Text
(a)  General Requirements.  In all civil and bankruptcy actions, the Clerk may — unless the Court orders otherwise — accept only the following as surety on a bond:
 	(1)  a surety company approved by the United States Department of Treasury;
 	(2)  cash in an amount set by the Court; or
 	(3)  a personal surety secured by real estate that complies with subsections (d), (e), (f), and (g) below.
(b)  Powers of Attorney.  A Treasury Department approved surety company may designate an agent in Kentucky to execute bonds. If so, the power of attorney designating the agent may be filed with the Clerk in the jury division in which the action is pending. In lieu of filing the power of attorney with the Clerk, a copy of the power of attorney must be appended to each bond executed.
(c)  Unacceptable Personal Sureties.  The Clerk must not accept the following as a personal surety on any bond:
 	(1)  an attorney;
 	(2)  a Court officer or employee; or
 	(3)  the United States Marshal or any deputy marshal.
(d)  Personal Surety Secured by Real Estate; Generally.  The Clerk must accept a personal surety secured by real estate under the following conditions:
 	(1)  The real estate is located in Kentucky;
 	(2)  The real estate has an unencumbered value of at least 110% of the bond amount;
 	(3)  The real estate is not owned by a corporation or partnership; and
 	(4)  If the property is held jointly, all joint tenants have executed the bond.
(e)  Procedure for Posting Real Estate Bond.  To post a real estate bond, the sureties must execute an affidavit providing the following information:
 	(1)  the owners' name and address;
 	(2)  an affiant's statement as to the assessed value from the Property Valuation Administrator's Office or, if that is not available, an appraisal by a licensed appraiser; and
 	(3)  a listing of all liens and mortgages on the property, including all but the current year's real estate taxes.
(f)  Affidavit on Appearance Bonds.  On appearance bonds, the affidavit required in (e) must be incorporated by reference in the Justification of Sureties portion of the Appearance Bond Form.
(g)  Bond Execution and Deed Deposit.  All parties to the deed and the bond must execute the bond and take the oath. The deed, or certified copy of the deed, must be deposited with the Clerk. Upon receipt of the deed, or certified copy of the deed, the Clerk must provide a receipt to the owner. If the bond is not forfeited, the deed must be returned to the property owner in person, or by certified mail, at the conclusion of the case.
(h)  Lis Pendens Notice and Fees.  The Clerk must file a lis pendens notice against the property in the County Clerk's Office in the county where the property is located. The required fee for filing the notice of lis pendens is required upon the execution of the bond.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 10, 2018.)
Rule 72.1.  Duties of United States Magistrate Judges.
Text
All magistrate judges may perform any of the duties authorized by 28 U.S.C. § 636(a), (b), and (c).
History
(Adopted and effective August 1, 1997; amended effective August 8, 2001; amended April 21, 2005, effective April 1, 2005.)
Rule 72.2.  Objections To Non-Dispositive Ruling of Magistrate Judge.
Text
Subject to any deadlines established by the Court, a party objecting to a non-dispositive order of a magistrate judge must file a written objection with fourteen (14) days of service ofthe non-dispositive order. Unless directed by the Court, no party may file any response to a written objection.
History
(Adopted and effective March 16, 2015.)
Rule 73.1.  Consent to judgment by a magistrate judge.
Text
(a)  Generally. If the parties consent, all magistrate judges are designated within the meaning of 28 U.S.C. § 636(c)(1) to conduct all proceedings and to enter judgment in civil matters.
(b)  Duty of Plaintiff. Upon filing an action, each plaintiff must obtain from the Clerk copies of notices setting forth the provisions of 28 U.S.C. § 636(c)(2). Each plaintiff must serve a copy of that notice with the summons and complaint on each defendant in the action.
(c)  Duty of Clerk. If the parties file a stipulation that a magistrate judge may try an action, the Clerk will reassign the case from the judge's docket to the magistrate judge's docket.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009.)
Rule 77.1.  Renumbered
History
(Adopted effective December 1, 2009; renumbered as Rule 5.7, effective February 12, 2020.)
Rule 79.1.  Original pleadings.
Text
Originals of pleadings, motions and other papers filed with the Court must not be withdrawn from Court files, unless ordered by the Court.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 83.1.  Attorney admission to practice.
Text
(a)  Applicant Eligibility. An attorney may apply for admission to the Bar of the Court if:
 	(1)  The attorney has been admitted to practice before the Supreme Court of Kentucky;
 	(2)  The attorney is in good standing with the Supreme Court of Kentucky; and
 	(3)  The attorney is of good moral and professional character.
(b)  Admission Procedure. An applicant must provide the Clerk with the following:
 	(1)  an Application for Admission;
 	(2)  an Authorization and Release;
 	(3)  an affidavit of sponsorship signed by a member of the bar; and
 	(4)  the prescribed fee; and 
 	(5)  a statement identifying the method of training completed before use of the Court's electronic filing system.
(c)  Admission. After the Court grants the attorney's application, the applicant may be admitted by mail or by appointment in open court.
 	(1)  Admission by Mail. Upon request, the Clerk will promptly mail a Certificate of Admission to the applicant.
 	(2)  Admission in Open Court. Upon request, the Clerk will arrange for a hearing at which time the sponsor will move to admit the applicant. The presiding judge will administer the attorney's oath or affirmation in open court.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended and effective October 9, 2008.)
Rule 83.2.  Permission to Practice in Particular Case.
Text
(a)  Procedure. An attorney who has not been admitted to the Bar of the Court — but who is in good standing in the Bar of any state, territory, or the District of Columbia - may represent parties before the Court if the attorney has paid the prescribed pro hac vice admission fee to the Clerk of the Court and been granted leave by the Court to appear pro hac vice in a particular case. A separate motion for each attorney requesting pro hac vice admission must include the following information:
 	(1)  Admission Status. The motion must identify each Bar in which the attorney is a member and attach a certificate of good standing issued by the highest court of the state, territory, or the District of Columbia in which the attorney is a resident. The certificate of good standing must be issued no more than ninety (90) days before the filing of the motion.
 	(2)  Disciplinary History. The motion must disclose whether the attorney is currently or has ever been disbarred, suspended from practice, or subject to other disciplinary action by any court, state, territory, or the District of Columbia.
 	(3)  Consent to Jurisdiction. The motion must include a statement indicating that the attorneyconsents to be subject to the jurisdiction and rules of the Kentucky Supreme Court governing professional conduct.
 	(4)  ECF Training. The motion must identify the method of training completed by the attorney before use ofthe Court's electronic, filing system.
(b)  The Attorney General or any other bar member of the Department of Justice, or of any federal agency, including federal public defenders or panel attorneys that cross district lines, or any attorney appointed pursuant to the Criminal Justice Act, need not seek admission pro hac vice  under this rule.
(c)  Sanctions. Nothing in this rule detracts from the Court's power to sanction unprofessional conduct.
History
(Adopted and effective August 1, 1997; amended and effective October 9, 2008; amended effective March 16, 2015; amended effective January 19, 2017.)
Rule 83.3.  Attorney discipline.
Text
(a)  Discipline Generally.  Any attorney practicing before the Court is subject to discipline by the Court upon a showing that:
 	(1)  The attorney is currently suspended or disbarred by any admitting or licensing authority; or
 	(2)  The attorney is guilty of unprofessional conduct in the matter pending before the Court.
(b)  Discipline By Admitting or Licensing Authority; Procedure. 
 	(1)  Attorney's Duty to Notify.  An attorney practicing before the Court who is publicly reprimanded, suspended, or disbarred by any admitting or licensing authority must inform the Clerk in writing of the public reprimand, suspension or disbarment within ten (10) days after the effective date of any such public reprimand, suspension, or disbarment.
 	(2)  Automatic Reciprocal Discipline; Discretion to Enhance Discipline.  Unless otherwise ordered by the Court, any such attorney who as been suspended or disbarred by any admitting or licensing authority, whether by suspension, revocation, or disbarment, shall automatically forfeit his or her right to practice law before this Court during the same period that such attorney has been prohibited from practicing law by such other licensing authority, or, under the Court's discretion, for a greater period of time. The Clerk of Court shall send a written notice to the attorney, together with a copy of this section of the Local Rules, informing the attorney of the forfeiture of his or her right to practice law before this court. Any failure or delay with regard to the sending of such notice shall not affect the automatic forfeiture provisions of this section.
 	(3)   Grounds for Challenge.  Within thirty (30) days after the effective date of any suspension or disbarment by any admitting or licensing authority, the attorney may file a written challenge to the reciprocal discipline imposed under section (2). To conclude that the entry of some other order is appropriate, the Court must find that the recofd underlying the attorney's suspension or disbarment clearly indicates that:
 		(A)  the procedure was so lacking in notice or opportunity to be heard as to constitute a deprivation of due process;
 		(B)  the proof establishing the misconduct was so infirm that the Court could not — consistent with its duty — accept the conclusion of the admitting or licensing authority as final;
 		(C)  the Court's disqualification of the attorney would result in grave injustice; or
 		(D)  the Court concludes that the misconduct underlying the attorney's suspension or disbarment warrants substantially different discipline.
 	(4)  Finality of the Action of the Admitting or Licensing Authority.  Unless the Court determines that one of the grounds contained in (3) above exists, the admitting or licensing authority's final adjudication of attorney misconduct conclusively establishes the misconduct for purposes of this Court's discipline.
 	(5)  Reinstatement.  Upon reinstatement of an attorney by any admitting or licensing authority, the attorney shall provide to the Clerk of Court written notice from the admitting or licensing authority confirming the reinstatement. The Clerk of Court shall then transmit the confirmation to the Chief Judge who shall determine whether the attorney may be reinstated to practice before the Court.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended August 7, 2015.)
Rule 83.4.  Local counsel.
Text
If the law practice of an attorney practicing before the Court is not located in proximity to the place where court is held, the Court may — in its discretion — require the attorney to designate local counsel. To require local counsel, the Court must enter an order articulating the reasons local counsel is required.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 83.5.  Appearance of counsel.
Text
Unless the Court orders otherwise, an attorney is deemed an attorney of record by:
 	(a)  appearing in court on behalf of a party;
 	(b)  filing an entry of appearance;
 	(c)  signing a pleading, motion or other paper as attorney for a party; or
 	(d)  listing his or her name as an attorney — other than of counsel — on a pleading, motion, or other paper.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 83.6.  Substitution or withdrawal of attorney of record.
Text
Unless a compelling reason exists, an attorney of record is not permitted to withdraw within twenty-one (21) days of trial or a hearing on any motion for judgment or dismissal. At any other time, an attorney of record may withdraw from a case only under the following circumstances:
 	(a)  The attorney files a motion, his or her client consents in writing, and another attorney enters his or her appearance; or
 	(b)  The attorney files a motion, certifies the motion was served on the client, makes a showing of good cause, and the Court consents to the withdrawal on whatever terms the Court chooses to impose.
 	(c)  In cases where an attorney seeks to be substituted for another as attorney of record, and both attorneys are within the same partnership or other legal professional association, a notice of substitution must be filed by the withdrawing attorney and the substitute attorney with an affirmative representation stating that the substitution is made with the client's consent; the notice may, but need not be, signed by the client.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective May 28, 2009; amended effective December 1, 2009; amended effective July 8, 2016.)
Rule 83.8.  Writs of habeas corpus ad testificandum.
Text
If a person in state or federal custody is needed for testimony or for trial in a civil case, the party desiring the person’s attendance must move for a writ of habeas corpus ad testificandum at least thirty (30) working days before the date the person is needed in court to appear or testify unless exigent circumstances otherwise exist.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009.)
Rule 83.9.  Courtroom decorum.
Text
(a)  Persons Permitted Inside the Bar of the Courtroom.  Only those persons authorized by the Court, or those persons having an official function, are permitted inside the bar of the courtroom during proceedings held in open court.
(b)  Possession and Use of Electronic or Photographic Equipment; Generally.  Except as permitted by (c), no person may operate any visual or audio recording, broadcasting or transmitting device or equipment in any courtroom. This rule applies regardless of whether court is actually in session.
(c)  Permitted Uses of Electronics.  The presiding judge may permit the following:
 	(1)  Use of electronic or photographic means for presenting evidence or perpetuating the record; and/or
 	(2)  The broadcasting, televising, recording, or photographing of investigative, ceremonial, or naturalization proceedings.
 	(3)  Any wireless or internet communication device approved by the Court.
(d)  Devices and Equipment in Courthouses.  By General Order, the Eastern and Western Districts may regulate the possession of electronic devices and equipment within each courthouse. Notice of any such General Order shall be posted in a conspicuous place in all federal court buildings in the District, and will be available on the Clerk's website.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 83.10.  Exhibits.
Text
Unless the Court orders otherwise, exhibits must be managed as follows:
 	(a)  Method of Designation.  All exhibits and materials to be used during a civil trial must be marked for identification purposes with labels obtained from the Clerk.
 		(1)  Joint exhibits (JX) must be numbered using white labels;
 		(2)  Plaintiff's exhibits (PX) must be numbered using pink labels;
 		(3)  Defendant's exhibits (DX) must be numbered using blue labels;
 		(4)  Third-party exhibits (TPX) must be numbered using green labels;
 		(5)  If the proceeding involves multiple plaintiffs or multiple defendants, the identification assigned to each exhibit must contain the individual party's surname or corporate name.
 	(b)  Uniform Designation.  Proposed exhibits must be uniformly identified during all phases of the case. This rule applies to all proposed exhibits, including exhibits appended to discovery requests or depositions and exhibits to be used at trial.
 	(c)  Disposition of Exhibits.  The Clerk may direct counsel of record to retrieve their exhibits from the Clerk's custody by a specific date. The Clerk may destroy any exhibits that remain unclaimed two weeks after counsel of record has been directed to retrieve them.
 	(d)  X-Rays, Hospital Records and Medical Reports.  The Clerk may deliver x-ray negatives, hospital records and medical reports to the witness through whom the exhibit was introduced in evidence.
 	(e)  Contraband.  If not claimed within two (2) weeks of final disposition of a case, the Clerk may deliver all contraband filed as exhibits to the appropriate agency for disposition.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 83.11.  Social security cases.
Text
(a)  Service of Social Security Number on Separate Paper than Complaint. Any person seeking judicial review of a decision of the Commissioner of Social Security under § 205(g) of the Social Security Act, 42 U.S.C. § 405(g), shall provide, on a separate sheet of paper attached to the copies of the complaint served on the Commissioner and the Unites States Attorney, the name and social security number of the worker on whose wage record the application for benefits was filed. The person shall also state in the complaint itself that the name and social security number have been attached to the copies served upon the Commissioner and the United States Attorney. Failure to provide a social security number in this manner is not grounds for dismissal of the complaint. However, in addition to other sanctions that the Court may order, the Commissioner’s time for filing an answer and transcript will not begin until the Commissioner has been served in compliance with this subsection. To note for the record any period of tolling of the time to file an answer under this subsection, the United Stated Attorney must file a notice showing the plaintiff’s failure to comply.
(b)  Commissioner's Time to Respond. Within 60 days of service of the complaint, the Commissioner of Social Security must file an answer and transcript of the administrative proceedings. An initial extension of up to 60 days may be granted, for good cause, upon motion of the Commissioner. If the responsible Social Security Administration official files an affidavit detailing the circumstances that require additional time, a second extension of time to respond may be granted. No other extension will be granted.
(c)  Judicial Review. At the discretion of the judge to whom the case is assigned, judicial review may occur on written motion or oral argument. Unless otherwise ordered, motion practice will occur as follows:
 	(1)  Claimant must move for summary judgment or judgment on the pleadings within 60 days of the filing of the answer and administrative transcript.
 	(2)  The Commissioner must file a countermotion or a response to the claimant's motion within 30 days of service of the claimant's motion.
 	(3)  The Clerk must submit the case to the judicial officer immediately following the filing of the Commissioner's countermotion or response.
 	(4)  Extensions of time may be granted only if good cause is shown or there is no objection from any party.
(d)  Attorney's Fees in Social Security Cases. Claimant's counsel may petition for attorney's fees, awardable under § 206(b) of the Social Security Act, 42 U.S.C. § 406(b), and any other applicable statute permitting an award of attorney's fees in such cases, within 30 days of a final favorable decision for claimant.
 	(1)  Petition. The attorney's fee petition must include an itemization of the services provided in both the administrative and the judicial proceedings. Claimant's counsel must serve a copy of the fee petition on the claimant and the United States Attorney.
 	(2)  Responses. The United States Attorney must respond to the attorney's fee petition within 30 days of the petition's filing. The government's response must include a statement of accrued benefits and must advise the Court whether the government considers the fee to be reasonable. The government must serve a copy of the response on the claimant and the petitioning attorney. The claimant may respond to the attorney's fee petition within 30 days of the petition's filing.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009; amended effective August 10, 2018.)
Rule 83.12.  Bankruptcy matters.
Text
(a)  Generally.  The powers of law, equity and admiralty vested in the District Court are referred to the United States Bankruptcy Court as a unit of the District Court. The following cases and proceedings are referred to the Bankruptcy Court judges for the District:
 	(1)  Cases, matters and proceedings in cases, under the Bankruptcy Act pending in the Bankruptcy Court on July 9, 1984;
 	(2)  All matters arising under — or arising in or related to cases arising under — Title 11 of the United States Code that were pending in the Bankruptcy Court on July 9, 1984, except proceedings involving tort claims for personal injury or wrongful death;
 	(3)  All matters arising under — or arising in or related to cases arising under — Title 11 of the United States Code filed on or after July 10, 1984, except proceedings involving tort claims for personal injury or wrongful death;
 	(4)  All actions for removal of claims under 28 U.S.C. § 1452(a) and (b) that relate to bankruptcy cases, except proceedings involving tort claims for personal injury or wrongful death;
 	(5)  All venue matters relating to bankruptcy cases under 28 U.S.C. §§ 1406 and 1412.
(b)  Filing.  All matters in (a) must be filed in accordance with the local rules of the United States Bankruptcy Court.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 83.13.  Advance payment of fees.
Text
(a)  Generally.  The Clerk, the United States Marshal Service, or any other officer of the Court entitled to collect fees for services rendered may require fees to be paid in advance. This rule includes fees for filing cases.
(b)  Payment of Fees in Seamen's Suit.  Seamen may institute and prosecute suits in their own names and for their own benefit for wages or salvage or the enforcement of laws enacted for their health or safety without prepaying fees or costs or furnishing security therefor. In all such actions in which a seaman prevails, either by judgment or by settlement, no dismissal or satisfaction of judgment shall be filed or entered until all fees of the marshal and clerk have been paid. It shall be the responsibility of counsel handling the payment of any settlement to see to it that all fees are paid whether or not any dismissal or satisfaction of judgment entry is applied for.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 83.14.  Modification or amendment of local rules.
Text
(a)  Modification in Particular Case.  A judge may modify any local rule in a case by entering an appropriate order.
(b)  Amendments to the Joint Local Rules.  The Courts may amend these rules by entering an appropriate order in each District under the procedures in Federal Rule of Civil Procedure 83. The Courts have agreed not to adopt an amendment to the Joint Local Rules of Civil or Criminal Practice until considered by the Joint Local Rules Commission.
(c)  Joint Local Rules Commission Membership. 
 	(1)  Generally.  The Joint Local Rules Commission is comprised of the following members:
 		(A)  two judges from each District;
 		(B)  four practicing attorneys from each District;
 		(C)  a chairperson selected by — and serving at the will of — the Chief Judges of the Districts.
 	(2)  Judge Members.  Judge members of the Commission must include the Chief Judges of the respective Districts — or his or her designee — and one other judge selected by the judges of each Court.
 	(3)  Attorney Members.  The Board of Governors of the Kentucky Bar Association must appoint the attorney members of the Commission. Attorney members must be selected from those attorneys currently practicing in the Eastern or Western District of Kentucky — or in both Districts. The Board should select attorneys so as to maintain geographic representation for all Bar members in Kentucky.
(d)  Terms of Office for Attorney Members.  Attorney members of the Commission must be appointed for a four year period. The initial appointments must be staggered terms of one, two, three or four years to achieve continuity on the Commission. Commission members at the time this rule takes effect may be reappointed to the Commission in appropriately staggered terms to maintain continuity.
(e)  Meetings.  The Commission will meet bi-annually in a place convenient to as many members as possible. If no one identifies any agenda items to the chairperson prior to the scheduled meeting, the meeting may be canceled. A quorum consists of the following:
 	(1)  one judge from each District; and
 	(2)  two attorneys from each District.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 85.1.  Citation.
Text
These rules may be known as the Joint Local Rules of Civil Practice, and cited as “LR  _________  .”
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005.)
Rule 86.1.  Effective date.
Text
These rules, as amended from time to time, first took effect in 1986. Amendments to these rules take effect upon entry of each Joint General Order ordering such amendments. Except for jury plans, speedy trial plans and criminal justice plans for each district, these rules supersede all previous local rules and court orders.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009; amended effective August 22, 2019.)

JOINT LOCAL RULES OF CRIMINAL PRACTICE
Rule 1.1.  Scope, purpose and construction.
Text
These Joint Local Rules of Criminal Practice for the United States District Courts for the Eastern and the Western Districts of Kentucky provide standardized procedures for the convenience of the bench and bar. They must be construed to be consistent with the Federal Rules of Criminal Procedure and to secure the just, efficient and economical determination of criminal actions. These rules do not eliminate the statutory distinction between the United States District Courts for the Eastern and Western Districts of Kentucky.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Annotations

Compiler's Notes.
These rules which became effective August 12, 2014, supersede all previous local rules and court orders.
Rule 1.2.  Definitions.
Text
References to “Court” or the “Clerk” mean the United States District Court for the Eastern District of Kentucky — or the Clerk of that Court — or the United States District Court for the Western District of Kentucky — or the Clerk of that Court. A “party” or “you” refers to either the party or the attorney.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 5.1.  Duties of United States Magistrate Judges.
Text
All magistrate judges are specially designated within the meaning of 18 U.S.C. § 3401(a) to try persons accused of misdemeanor offenses and to sentence persons convicted of misdemeanor offenses. They are further authorized to perform all duties in regard to extradition proceedings specified in 18 U.S.C. § 3184, including but not limited to certifications to the Secretary of State and issuance of warrants.
History
(Adopted and effective August 1, 1997; amended effective December 5, 2000; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 11.1.  Plea Agreement Supplements Required in Criminal Cases.
Text
All plea agreements shall be accompanied by a supplement containing either a cooperation agreement or a statement that no such agreement exists.
History
(Adopted and effective August 12, 2014; amended effective August 22, 2019.)
Rule 12.1.  Renumbered.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective March 4, 2009; amended effective May 28, 2009; amended effective December 1, 2009; amended effective August 12, 2014; amended effective March 16, 2015; amended effective January 19, 2017; amended effective August 22, 2019; renumbered as Rule 47.1, effective February 12, 2020.)
Rule 17.1.  Subpoena to Testify in a Criminal Case.
Text
(a)  Forms. A party seeking to compel the appearance of a witness to testify at a criminal proceeding pursuant to Rule 17(a) or (b) of the Federal Rules of Criminal Procedure, or a party seeking to compel the appearance of a witness to testify and bring documents to a criminal proceeding pursuant to Rule 17(c), must use AO Form 89 “Subpoena to Testify at a Hearing or Trial in Criminal Case.”
(b)  Return Date of Subpoena. All subpoenas issued in criminal cases shall be made returnable to the place, date, and time of trial or hearing, unless otherwise ordered by the Court.
(c)  Waiver of Personal Appearance. If the subpoena names an official records custodian, the subpoena may advise that the recipient, instead of appearing personally, may elect to produce the items designated directly to the issuing attorney, with an appropriate certification, in advance of the date specified in the subpoena. If the subpoena includes that option, such advance production eliminates the requirement of a personal appearance by the custodian.
(d)  Discovery. It shall be the duty of counsel for any party to disclose in discovery to opposing counsel any books, papers, documents, data, or other objects produced pursuant to a trial subpoena consistent with Rule 16 of the Federal Rules of Criminal Procedure and any reciprocal order of discovery entered by the Court.
History
(Adopted effective September 29, 2017.)
Rule 17.2.  Subpoenas for Production of Books, Papers, Documents, Data, or Objects in Advance of Trial or Hearing.
Text
(a)  Forms. A party seeking to compel only the production of books, papers, documents, data, or other objects pursuant to Rule 17(c), in advance of the trial, hearing or proceeding at which the items are to be offered in evidence, must use AO Form 89B “Subpoena to Produce Documents or Objects in a Criminal Case” including all instructions.
(b)  Return Date of Subpoena. No subpoena in a criminal case may compel or require the production of books, papers, documents, data, or other objects in advance of the trial, hearing or proceeding at which those items rule to be offered in evidence, unless the Court has entered an order pursuant to Rule 17(c) of the Federal Rules of Criminal Procedure.
(c)  Motions for Pre-Proceeding Document Production. Motions for the issuance of a subpoena duces tecum to compel production before a trial or evidentiary proceeding under Rule 17(c) of the Federal Rules of Criminal Procedure must be made to the Court.
 	(1)  A party moving for issuance of a subpoena duces tecum for production in advance of trial or hearing must support the request in the motion by specifying the facts supporting the issuance of the subpoena. Notice of filing shall be given to opposing counsel unless the Court, for good cause shown, authorizes the filing of an ex parte motion without notice to the opposing party.
 	(2)  The Court will determine whether the material sought should be produced, the place, date, time, and method of production, and may place limits on the scope of the requested subpoena duces tecum.
(d)  Discovery. It shall be the duty of counsel for any party to disclose in discovery to opposing counsel any books, papers, documents, data, or other objects produced pursuant to a trial subpoena consistent with Rule 16 of the Federal Rules of Criminal Procedure and any reciprocal order of discovery entered by the Court.
History
(Adopted effective September 29, 2017.)
Rule 18.1.  Jury divisions.
Text
(a)  United States District Court for the Eastern District of Kentucky. The United States District Court for the Eastern District of Kentucky is divided into the following jury divisions with juries drawn from the counties within each docket:
 	(1)  Northern. The Northern Division is divided into two dockets.
 		(A)  Ashland. The following counties are in the Ashland Docket: Boyd, Carter, Elliott, Greenup Lawrence, Lewis, Morgan, and Rowan.
 		(B)  Covington. The following counties are in the Covington Docket: Boone, Bracken, Campbell, Gallatin, Grant, Kenton, Mason, Pendleton, and Robertson.
 	(2)  Central. The Central Division is divided into two dockets:
 		(A)  Frankfort. The following counties are in the Frankfort Docket: Anderson, Carroll, Franklin, Henry, Owen, Shelby, and Trimble.
 		(B)  Lexington. The following counties are in the Lexington Docket: Bath, Bourbon, Boyle, Breathitt, Clark, Estill, Fayette, Fleming, Garrard, Harrison, Jessamine, Lee, Lincoln, Madison, Menifee, Mercer, Montgomery, Nicholas, Powell, Scott, Wolfe, and Woodford.
 	(3)  Southern. The South Division is divided into two dockets:
 		(A)  London. The following counties are in the London Docket: Bell, Clay, Harlan, Jackson, Knox, Laurel, Leslie, McCreary, Owsley, Perry, Pulaski, Rockcastle, Wayne, and Whitley.
 		(B)  Pikeville. The following counties are in the Pikeville Docket: Floyd, Johnson, Knott, Letcher, Magoffin, Martin, and Pike.
(b)  United States District Court for the Western District of Kentucky. The United States District Court for the Western District of Kentucky is divided into the following jury divisions:
 	(1)  Louisville. The following counties are in the Louisville Division: Breckinridge, Bullitt, Hardin, Jefferson, Larue, Marion, Meade, Nelson, Oldham, Spencer, and Washington.
 	(2)  Bowling Green. The following counties are in the Bowling Green Division: Adair, Allen, Barren, Butler, Casey, Clinton, Cumberland, Edmonson, Green, Hart, Logan, Metcalf, Monroe, Russell, Simpson, Taylor, Todd, and Warren.
 	(3)  Owensboro. The following counties are in the Owensboro Division: Daviess, Grayson, Hancock, Henderson, Hopkins, McLean, Muhlenberg, Ohio, Union, and Webster.
 	(4)  Paducah. The following counties are in the Paducah Division: Ballard, Caldwell, Calloway, Carlisle, Christian, Crittenden, Fulton, Graves, Hickman, Livingston, Lyon, McCracken, Marshall, and Trigg.
(c)  Assignment to a Division. Jury division assignments may be changed by rule or by Court order.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective May 28, 2009; amended effective August 12, 2014.)
Rule 18.2.  Place of Prosecution and Trial.
Text
(a)  Assignment of Actions to Jury Divisions.  Criminal actions will be assigned to the jury division in which the crime is alleged to have occurred. If it is unclear in which division the alleged crime occurred, the indictment will be assigned to the division in which the first named defendant resides. A corporation is deemed to be a resident of the county in which it has its principal place of business within the district. In any instance not covered by this rule, the action will be assigned to a division in the discretion of the Clerk.
(b)  Transfer. Any criminal action or proceeding may, in the discretion of the Court, be transferred from the jury division in which it is pending to any other division for the convenience of the Court, the defendant, witnesses, or in the interest of justice.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 24.1.  Trial jurors.
Text
(a)  Contact with Jurors.  Unless permitted by the Court, no person, party or attorney, nor any representative of a party or attorney, may contact, interview, or communicate with any juror before, during or after trial.
(b)  Peremptory Jury Challenges.  Unless the Court orders otherwise, the parties must exercise their peremptory challenges simultaneously.
(c)  Attorneys Not to Request any Person's Excuse from Jury Service.  No attorney or law firm — or an employee of an attorney or law firm — may request a judge to excuse any person lawfully summoned for jury service.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 45.1.  “Last Day” Defined.
Text
For the purposes of Federal Rules of Criminal Procedure 45(a)(3), unless a different time is set by a statute or court order, the “last day” ends for electronic filing at midnight, EASTERN TIME.
History
(Adopted effective December 1, 2009; amended effective August 12, 2014.)
Rule 45.2.  Computation of Time — Date Certain.
Text
When any period of time set by Order of the Court or otherwise ends on a date certain and that date certain falls upon a Saturday, Sunday or legal holiday, the period of time continues to run until the end of the next day that is not a Saturday, Sunday or legal holiday.
History
(Adopted effective August 12, 2014.)
Rule 46.1.  Release from Custody — When Surety is Required.
Text
(a)  General Requirements. The Clerk may — unless the Court orders otherwise — accept only the following as surety on a bond:
 	(1)  a surety company approved by the United States Department of Treasury;
 	(2)  cash in an amount set by the Court; or
 	(3)  a personal surety secured by real estate that complies with subsections (d), (e), (f), and (g) below.
(b)  Powers of Attorney.  A Treasury Department approved surety company may designate an agent in Kentucky to execute bonds. If so, the power of attorney designating the agent may be filed with the Clerk in the jury division in which the action is pending. In lieu of filing the power of attorney with the Clerk, a copy of the power of attorney must be appended to each bond executed.
(c)  Unacceptable Personal Sureties.  The Clerk must not accept the following as a personal surety on any bond;
 	(1)  an attorney;
 	(2)  a Court officer or employee; or
 	(3)  the United States Marshal or any deputy marshal.
(d)  Personal Surety Secured by Real Estate; Generally.  The Clerk must accept a personal surety secured by real estate under the following conditions:
 	(1)  The real estate is located in Kentucky;
 	(2)  The real estate has an unencumbered value of at least 110% of the bond amount;
 	(3)  The real estate is not owned by a corporation or partnership; and
 	(4)  If the property is held jointly, all joint tenants have executed the bond.
(e)  Procedure for Posting Real Estate Bond.  To post a real estate bond, the sureties must execute an affidavit providing the following information:
 	(1)  the owners’ names and addresses;
 	(2)  an affiant’s statement as to the assessed value from the Property Valuation Administrator’s Office or, if that is not available, an appraisal by a licensed appraiser; and
 	(3)  a listing of all liens and mortgages on the property, including all but the current year’s real estate taxes.
(f)  Affidavit on Appearance Bonds.  On appearance bonds, the affidavit required in (e) must be incorporated by reference in the Justification of Sureties portion of the Appearance Bond Form.
(g)  Bond Execution and Deed Deposit.  All parties to the deed and the bond must execute the bond and take the oath. The deed, or certified copy of the deed, must be deposited with the Clerk. Upon receipt of the deed, or certified copy of the deed, the Clerk must provide a receipt to the owner. If the bond is not forfeited, the deed must be returned to the property owner in person, or by certified mail, at the conclusion of the case.
(h)  Lis Pendens Notice and Fees.  The Clerk must file a lis pendens notice against the property in the County Clerk's Office in the county where the property is located. The required fee for filing the notice of lis pendens is required upon the execution of the bond.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014; amended effective August 10, 2018.)
Rule 47.1.  Motions.
Text
(a)  Generally. A motion must state with particularity the grounds for the motion, the relief sought, and the legal argument necessary to support it.
(b)  Motions for an Extension of Time. Extensions of time in criminal actions will be granted only if the party seeking the extension files a motion demonstrating good cause. Extensions of time by agreement of the parties are not valid in criminal cases. A response opposing a motion for an extension of time must be filed within 7 days of service of the motion.
(c)  Time for Filing Motions. Unless a different time is fixed by statute or the Federal Rules of Criminal Procedure, motions must be filed within the time period ordered by the Court.
(d)  Time for Filing Responses and Replies. Unless otherwise ordered by the Court, a party opposing a motion must file a response within 14 days of service of the motion. Failure to timely respond to a motion may be grounds for granting the motion. A party may file a reply within 14 days of service of the response.
(e)  Page Limitations. Motions and responses may not exceed 25 pages without leave of Court. Replies may not exceed 10 pages without leave of Court.
(f)  Proposed Order. A party filing a motion must also file a separate proposed order. Any proposed order imposing sanctions must be provided separately from a proposed order pertaining to any other matter.
(g)  Hearings or Oral Arguments on Motions. A party may request a hearing or oral argument in a motion, response, or reply.
(h)  Submission to the Court. A motion is submitted to the Court for decision after the completion of the hearing or oral argument — or if none — after the reply is filed, or the time for filing the response or reply has expired.
(i)  Copies of Cited Authority. If a motion, response, or reply contains a citation to any authority not available electronically, a copy of the authority must be attached.
History
(Renumbered from Rule 12.1, effective February 12, 2020.)
Rule 49.1.  Place of Filing Written Motions and Other Papers.
Text
Written motions and other papers not filed electronically may be filed in any of the divisional offices of the Clerk for the district in which the action is filed or pending.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014; amended effective August 10, 2018.)
Rule 49.2.  Format of Written Motions and Other Papers.
Text
All written motions and other papers filed with the Court must be in size 8½ x 11 inch page format with margins of at least one inch on all sides, with text double spaced (except for appropriate block quotes, headings, and footnotes), in at least 12-point proportionately-spaced font.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014; amended effective February 12, 2020.)
Rule 49.3.  Electronic Filing.
Text
Users of the Court’s electronic case filing system must comply with the Court’s Electronic Case Filing Administrative Policies and Procedures, available from the Clerk’s office on the following websites:
 WDKY – “http://www.kywd.uscourts.gov/”; EDKY – “http://www.kyed.uscourts.gov/”.
Click to view table.
History
(Adopted April 14, 2004; amended April 21, 2005, effective April 1, 2005; amended effective May 28, 2009; amended effective August 12, 2014; amended effective February 12, 2020.)
Rule 49.4.  Filing Documents Under Seal
Text
(a)  Presumption of public access.  Parties and counsel should presume that all documents filed in district court should be available for the public to access and that restricting public access can occur only in limited circumstances, as set forth in this Rule.
(b)  “Sealed Document” defined.  A "sealed document" is defined as a document or motion filed pursuant to (1) a protective order restricting public access, (2) an order granting leave to file the sealed document or motion, in conjunction with a motion for leave to seal or a previously-filed redacted document, or (3) included within a category of documents considered sealed under a federal statute or federal rule of procedure, local rule, or standing order of this court. A sealed document or motion is not available electronically, or by any other means, to the parties, attorneys, or the public.
(c)  Specific Authority or Motion Required; Protective Orders.  Absent a federal statute or federal rule of procedure, local rule, or standing order of this court, a party seeking to file a sealed document must electronically file a motion for leave to seal. The motion must state why sealing is required and must establish that the document sought to be filed under seal is entitled to protection from public disclosure. Reference to a stipulation that allows a party to designate certain documents as confidential is not sufficient grounds to establish that a document, or portions thereof, warrants filing under seal.
(d)  Electronic Filing Rules and Procedures. All procedures for electronic filing of documents under seal, whether pursuant to this Rule or a federal statute or federal rule of procedure, are contained in the Court’s Electronic Case Filing Administrative Policies and Procedures, available from the Clerk's office on the following websites:
WDKY – “http://www.kywd.uscourts.gov/”;
EDKY – “http://www.kyed.uscourts.gov/”.
History
(Adopted April 14, 2004; amended April 21, 2005, effective April 1, 2005; amended effective May 28, 2009; amended effective December 1, 2009; amended effective August 12, 2014; renumbered and amended effective February 12, 2020.)
Rule 49.5.  Service Date for Electronic Notice of the Entry of Court Judgments and Orders.
Text
When the Notice of Electronic Filing transmitted to a party contains a complete court order and states that there is no document attached, notice of entry of the order shall be deemed served on the date and time stated on the Notice of Electronic Filing that is transmitted to the party served.
In all other cases, court judgments and orders shall be deemed served on the date and time stated on the Notice of Electronic Filing that is transmitted, with a hyperlink to the judgment or order, to the party served.
History
(Adopted April 14, 2004; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009; amended effective August 12, 2014.)
Rule 49.6.  Filing Documents Under Seal.
Text
(a)  Presumption of public access.  Parties and counsel should presume that all documents filed in district court should be available for the public to access and that restricting public access can occur only in limited circumstances, as set forth in this Rule.
(b)  “Sealed Document” defined.  A "sealed document" is defined as a document or motion filed pursuant to (1) a protective order restricting public access, (2) an order granting leave to file the sealed document or motion, in conjunction with a motion for leave to seal or a previously-filed redacted document, or (3) included within a category of documents considered sealed under a federal statute or federal rule of procedure, local rule, or standing order of this court. A sealed document or motion is not available electronically, or by any other means, to the parties, attorneys, or the public.
(c)  Specific Authority or Motion Required; Protective Orders.  Absent a federal statute or federal rule of procedure, local rule, or standing order of this court, a party seeking to file a sealed document must electronically file a motion for leave to seal. The motion must state why sealing is required and must establish that the document sought to be filed under seal is entitled to protection from public disclosure. Reference to a stipulation that allows a party to designate certain documents as confidential is not sufficient grounds to establish that a document, or portions thereof, warrants filing under seal.
(d)  Electronic Filing Rules and Procedures  All procedures for filing documents under seal, whether pursuant to this Rule or a federal statute or federal rule of procedure, are contained in the court's Amended Electronic Case Filing Administrative Policies and Procedures, available from the Clerk's office on the following websites:
WDKY – http://www.kywd.uscourts.gov/
EDKY – http://www.kyed.uscourts.gov/
History
(Adopted and effective July 8, 2016.)
Rule 49.7.  Renumbered.
History
(Adopted effective December 1, 2009; amended effective August 12, 2014; renumbered as Rule 49.5, effective February 12, 2020.)
Rule 50.1.  Assignment of Cases Among Judges and Calendaring.
Text
(a)  Assignment of Cases Among Judges.  Cases are assigned among the various judges within a district in a manner established by the Court’s General Order. Unless otherwise ordered, cases are calendared for trial or other appropriate proceedings by the assigned judge.
(b)  Judge Not Available.  If it appears that any matter demands immediate attention and the judge to whom the case has been assigned is not or will not be available, the Clerk — upon request — must determine if another judge is available who will consent to hear the matter.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 53.1.  Courtroom Decorum.
Text
(a)  Persons Permitted Inside the Bar of the Courtroom.  Only those persons authorized by the Court, or those having an official function, are permitted inside the bar of the courtroom during criminal proceedings held in open court.
(b)  Possession and Use of Electronic or Photographic Equipment; Generally.  Except as permitted by (c), no person may operate any visual or audio recording, broadcasting or transmitting device or equipment in any courtroom. This rule applies regardless of whether court is actually in session.
(c)  Permitted Uses of Electronics.  The presiding judge may permit the following:
 	(1)  Use of electronic or photographic means for presenting evidence or perpetuating the record; and/or
 	(2)  The broadcasting, televising, recording, or photographing of investitive, ceremonial, or naturalization proceeding.
 	(3)  Any wireless or internet communication device approved by the Court.
(d)  Devices and Equipment in Courthouses.  By General Order, the Eastern and Western Districts may regulate the possession of electronic devices and equipment within each courthouse. Notice of any such General Order shall be posted in a conspicuous place in all federal court buildings in the District and will be available on the Clerk’s website. Notice of (b) must be posted in a conspicuous place in all federal court buildings in Kentucky.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 55.1.  Original Pleadings.
Text
Originals of pleadings, motions, and other papers filed with the Court must not be withdrawn from Court files, unless ordered by the Court.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 55.2.  Exhibits.
Text
Unless the Court orders otherwise, exhibits must be managed as follows:
 	(a)  Method of Designation.  All exhibits and materials to be used during a criminal trial must be marked for identification purposes with labels obtained from the Clerk.
 		(1)  Joint exhibits (JX) must be numbered using white labels;
 		(2)  Plaintiff’s exhibits (PX) must be numbered using pink labels;
 		(3)  Defendant’s exhibits (DX) must be numbered using blue labels;
 		(4)  Third-party exhibits (TPX) must be numbered using green labels;
 		(5)  If the proceeding involves multiple plaintiffs or multiple defendants, the identification assigned to each exhibit must contain the individual party’s surname or corporate name.
 	(b)  Uniform Designation.  Proposed exhibits must be uniformly identified during all phases of the case. This rule applies to all proposed exhibits, including exhibits appended to discovery requests or depositions and exhibits to be used at trial.
 	(c)  Disposition of Exhibits.  The Clerk may direct counsel of record to retrieve their exhibits from the Clerk’s custody by a specific date. The Clerk may destroy any exhibits that remain unclaimed two weeks after counsel of record has been directed to retrieve them.
 	(d)  X-Rays, Hospital Records and Medical Reports.  The Clerk may deliver x-ray negatives, hospital records and medical reports to the witness through whom the exhibit was introduced in evidence.
 	(e)  Contraband.  If not claimed within two (2) weeks of final disposition of a case, the Clerk may deliver all contraband filed as exhibits to the appropriate agency for disposition.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 57.1.  Attorney Admission to Practice.
Text
(a)  Applicant Eligibility.  An attorney may apply for admission to the Bar of the Court if:
 	(1)  The attorney has been admitted to practice before the Supreme Court of Kentucky;
 	(2)  The attorney is in good standing with the Supreme Court of Kentucky; and
 	(3)  The attorney is of good moral and professional character.
(b)  Admission Procedure.  An applicant must provide the Clerk with the following:
 	(1)  an Application for Admission;
 	(2)  an Authorization and Release;
 	(3)  an affidavit of sponsorship signed by a member of the bar; and
 	(4)  the prescribed fee; and
 	(5)  a statement identifying the method of training completed before use of the Court’s electronic filing system.
(c)  Admission.  After the Court grants the attorney’s application, the applicant may be admitted by mail or by appointment in open court.
 	(1)  Admission by Mail.  Upon request, the Clerk will promptly mail a Certificate of Admission to the applicant.
 	(2)  Admission in Open Court.  Upon request, the Clerk will arrange for a hearing at which time the sponsor will move to admit the applicant. The presiding judge will administer the attorney’s oath or affirmation in open court.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended and effective October 9, 2008; amended effective August 12, 2014.)
Rule 57.2.  Permission to Practice in a Particular Case.*
Text
(a)  Procedure. An attorney who has not been admitted to the Bar of the Court but who is in good standing in the Bar of any state, territory, or the District of Columbia — may represent parties before the Court if the attorney has paid the prescribed pro hac vice admission fee to the Clerk of the Court and been granted leave by the Court to appear pro hac vice in a particular easel A separate motion for each attorney requesting pro hac vice admission must include the following information:
 	(1)  Admission Status. The motion must identify each Bar in which the attorney is a member and attach a certificate of good standing issued by the highest court of the state, territory, or the District of Columbia in which the attorney is a resident. The certificate of good standing must be issued no more than ninety (90) days before the filing of the motion.
 	(2)  Disciplinary History. The motion must disclose whether the attorney is currently or has ever been disbarred, suspended from practice, or subject to other disciplinary action by any court, state, territory, or the District of Columbia
 	(3)  Consent to Jurisdiction. The motion must include a statement indicating that the attorney consents to be subject to the jurisdiction and rules of the Kentucky Supreme Court governing professional conduct.
 	(4)  ECF Training. The motion must identify the method of training completed by the attorney before use of the Court's electronic filing system.
 	(5)  a statement identifying the method of training completed before use of the Court’s electronic filing system.
(b)   The Attorney General or any other bar member of the Department of Justice, or of any federal agency, including federal public defenders or panel attorneys that cross district lines, or any attorney appointed pursuant to the Criminal Justice Act, need not seek admission pro hac vice under this rule. 
(c)  Sanctions.  Nothing in this rule detracts from the Court’s power to sanction unprofessional conduct.
*The Attorney General or any other officer of the Department of Justice need not seek admission pro hac vice under this rule. See  28 U.S.C. § 515(a).
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended and effective October 9, 2008; amended effective August 12, 2014; amended effective March 16, 2015; amended effective January 19, 2017.)
Rule 57.3.  Attorney Discipline.
Text
(a)  Discipline Generally.  Any attorney practicing before the Court is subject to discipline by the Court upon a showing that:
 	(1)  The attorney is currently suspended or disbarred by any admitting or licensing authority; or
 	(2)  The attorney is guilty of unprofessional conduct in the matter pending before the Court.
(b)  Discipline By Admitting or Licensing Authority; Procedure. 
 	(1)  Attorney's Duty to Notify.  An attorney practicing before the Court who is publicly reprimanded, suspended, or disbarred by any admitting or licensing authority must inform the Clerk in writing of the public reprimand, suspension, or disbarment within ten (10) days after the effective date of any such public reprimand, suspension or disbarment.
 	(2)  Automatic Reciprocal Discipline; Discretion to Enhance Discipline. Unless otherwise ordered by the Court, any such attorney who has been suspended or disbarred by any admitting or licensing authority, whether by suspension, revocation, or disbarment, shall automatically forfeit his or her right to practice law before this Court during the same period that such attorney has been prohibited from practicing law by such other licensing authority, or, under the Court's discretion, for a greater period of time. The Clerk of Court shall send a written notice to the attorney, together with a copy of this section of the Local Rules, informing the attorney of the forfeiture of his or her right to practice law before this court. Any failure or delay with regard to the sending of such notice shall not affect the automatic forfeiture provisions of this section.
 	(3)  Grounds for Challenge.  Thirty (30) days after the effective date of any suspension or disbarment by any admitting or licensing authority, the attorney may file a written challenge to the reciprocal discipline imposed under section (2). To conclude that the entry of some other order is appropriate, the Court must find that the record underlying the attorney's suspension or disbarment clearly indicates that:
 		(A)  the procedure was so lacking in notice or opportunity to be heard as to constitute a deprivation of due process;
 		(B)  the proof establishing the misconduct was so infirm that the Court could not — consistent with its duty — accept the conclusion of the admitting or licensing authority as final;
 		(C)  the Court’s disqualification of the attorney would result in grave injustice; or
 		(D)  the Court concludes that the misconduct underlying the attorney’s suspension or disbarment warrants substantially different discipline.
 	(4)  Finality of the Action of the Admitting or Licensing Authority.  Unless the Court determines that one of the grounds contained in (3) above exists, the admitting or licensing authority’s final adjudication of attorney misconduct conclusively establishes the misconduct for purposes of this Court’s discipline.
 	(5)  Reinstatement.  Upon reinstatement of an attorney by any admitting or licensing authority, the attorney shall provide to the Clerk of Court written notice from the admitting or licensing authority confirming the reinstatement. The Clerk of Court shall then transmit the confirmation to the Chief Judge who shall determine whether the attorney may be reinstated to practice before the Court.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014; amended August 7, 2015.)
Rule 57.4.  Local Counsel.
Text
If the law practice of an attorney practicing before the Court is not located in proximity to the place where court is held, the Court may — in its discretion — require the attorney to designate local counsel. To require local counsel, the Court must enter an order articulating the reasons local counsel is required.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 57.5.  Appearance of Counsel.
Text
Unless the Court orders otherwise, an attorney is deemed an attorney of record by:
 	(a)  appearing in court on behalf of a party;
 	(b)  filing an entry of appearance;
 	(c)  signing a pleading, motion or other paper as attorney for a party; or
 	(d)  listing his or her name as an attorney — other than of counsel — on a pleading, motion, or other paper.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 57.6.  Substitution or Withdrawal of Attorney of Record.
Text
Unless a compelling reason exists, an attorney of record is not permitted to withdraw within twenty-one (21) days of trial. At any other time, an attorney of record may withdraw from a case only under the following circumstances:
 	(a)  The attorney files a motion, his or her client consents in writing, and another attorney enters his or her appearance; or
 	(b)  The attorney files a motion, certifies the motion has been served on the client, makes a showing of good cause, and the Court consents to the withdrawal on whatever terms the Court chooses to impose.
 	(c)  In cases where an attorney seeks to be substituted for another as attorney of record, and both attorneys are within the same partnership or other legal professional association, a notice of substitution must be filed by the withdrawing attorney and the substitute attorney with an affirmative representation stating that the substitution is made with the client’s consent; the notice may, but need not be, signed by the client.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective May 28, 2009; amended effective August 12, 2014.)
Rule 57.7.  Modification or Amendment of Local Rules.
Text
(a)  Modification in Particular Case.  A judge may modify any local rule in a case by entering an appropriate order.
(b)  Amendments to the Joint Local Rules.  The Courts may amend these rules by entering an appropriate order in each District under the procedures in Federal Rule of Criminal Procedure 57. The Courts have agreed not to adopt an amendment to the Joint Local Rules of Civil or Criminal Practice until considered by the Joint Local Rules Commission.
(c)  Joint Local Rules Commission Membership 
 	(1)  Generally.  The Joint Local Rules Commission is comprised of the following members:
 		(A)  two judges from each District;
 		(B)  four practicing attorneys from each District;
 		(C)  a chairperson selected by — and serving at the will of — the Chief Judges of the Districts.
 	(2)  Judge Members.  Judge members of the Commission must include the Chief Judges of the respective Districts — or his or her designee — and one other judge selected by the judges of each Court.
 	(3)  Attorney Members.  The Board of Governors of the Kentucky Bar Association must appoint the attorney members of the Commission. Attorney members must be selected from those attorneys currently practicing in the Eastern or Western District of Kentucky — or in both Districts. The Board should select attorneys so as to maintain geographic representation for all Bar members in Kentucky.
(d)  Terms of Office for Attorney Members.  Attorney members of the Commission must be appointed for a four year period. The initial appointments must be staggered terms of one, two, three or four years to achieve continuity on the Commission. Commission members at the time this rule takes effect may be reappointed to the Commission in appropriately staggered terms to maintain continuity.
(e)  Meetings.  The Commission will meet bi-annually in a place convenient to as many members as possible. If no one identifies any agenda items to the chairperson prior to the scheduled meeting, the meeting may be canceled. A quorum consists of the following:
 	(1)  one judge from each District; and
 	(2)  two attorneys from each District.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 58.1.  Misdemeanors and Other Petty Offenses.
Text
(a)  Collateral.  In lieu of appearance, a defendant may post collateral in amounts specified by court order if:
 	(1)  the defendant is charged with a “petty offense” as defined in (b); and
 	(2)  the petty offense charged is one for which the court has specifically authorized the posting of collateral.
(b)  Petty Offenses.  For purposes of this rule, “petty offenses” are those offenses in 18 U.S.C. § 19. In determining a “petty offense,” it is irrelevant whether the offense originated under applicable federal statutes or regulations or under applicable state statutes by virtue of the Assimilative Crimes Act, 18 U.S.C. § 13.
(c)  Petty Offense List.  The Clerk and each United States Magistrate Judge will maintain a current list of the petty offenses and the collateral applicable. The list referenced herein may be obtained from the Clerk’s office on the following websites:
 WDKY — “http://www.kywd.uscourts.gov” EDKY — “http://www.kyed.uscourts.gov”
Click to view table.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)
Rule 59.1.  Effective Date.
Text
These rules, as amended from time to time, first took effect in 1986. Amendments to these rules take effect upon entry of each Joint General Order ordering such amendments. Except for jury plans, speedy trial plans and criminal justice plans for each district, these rules supersede all previous local rules and court orders.
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective December 1, 2009; amended effective August 12, 2014; amended effective August 22, 2019.)
Rule 60.1.  Citation.
Text
These rules may be known as the Joint Local Rules of Criminal Practice, as cited as “LCrR  _________ .”
History
(Adopted and effective August 1, 1997; amended April 21, 2005, effective April 1, 2005; amended effective August 12, 2014.)

RULES OF THE UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF KENTUCKY
Annotations

Compiler's Notes.
These rules have been superseded by the Joint Local Rules for the United States District Courts of the Eastern and Western Districts of Kentucky which became effective July 1, 1987. Rule 1 of such Rules which provides for the scope, effective date and citation of Local rules in subsection (d) provided that the Rules “supersede all previous local rules and orders of the courts except for jury plans, speedy trial plans and criminal justice plans for each district.”

RULES OF THE UNITED STATES BANKRUPTCY COURT FOR THE WESTERN DISTRICT OF KENTUCKY
Rule 1002-1.  Petition — General. 
Rule 1007-1.  Lists, Schedules & Statements. 
Rule 1007-1.  Lists, Schedules, Statements, and Other Documents; Time Limits; Expiration of Temporary Means Testing Exclusion. [Interim] 
Rule 1007-2.  Mailing — List or Matrix. 
Rule 1007-5.  Statement of Social Security Number (Privacy). 
Rule 1014-2.  Venue — Change of. 
Rule 1020.  Chapter 11 Reorganization Case for Small Business Debtors or Debtors Under Subchapter V. [Interim] 
Rule 1073-1.  Assignment of Cases. 
Rule 1074-1.  Corporations. 
Rule 2002-1.  Notice to Creditors & Other Interested Parties — Chapter 11 Special Noticing Procedures. 
Rule 2002-2.  Notice to United States or Federal Agency. 
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Rule 1002-1.  Petition — General.
Text
(a)  All petitions must be:
 	(1)  filed within fourteen (14) days of their execution; or
 	(2)  a properly executed amendment must be filed indicating the changes, if any, that have occurred between the date of execution and the date of filing.
(b)  The Court will dismiss any petition, under Title 11, regardless of the chapter under which it is filed, if it:
 	(1)  purports to place more than one entity or person (unless they are husband and wife) under the protection of Title 11;
 	(2)  is not accompanied by a filing fee, installment application or application for waiver of the Chapter 7 filing fee;
 	(3)  is not properly signed; or
 	(4)  is filed pro se by a corporation/partnership or other business entity — other than an individual conducting business as a sole proprietorship — See 1074-1 .
History
(Revised effective July 9, 2009.)
Rule 1007-1.  Lists, Schedules & Statements.
Text
All statements of affairs and schedules must be:
 	(a)  filed within fourteen (14) days of their execution; or
 	(b)  a properly executed amendment must be filed indicating the changes, if any, that have occurred between the date of execution and the date of filing.
History
(Revised effective July 9, 2009.)
Rule 1007-1.  Lists, Schedules, Statements, and Other Documents; Time Limits; Expiration of Temporary Means Testing Exclusion. [Interim]
Text
(a)  Corporate ownership statement, list of creditors and equity security holders, and other lists. 
 	(1)  Voluntary case. In a voluntary case, the debtor shall file with the petition a list containing the name and address of each entity included or to be included on Schedules D, E, F, G, and H as prescribed by the Official Forms. If the debtor is a corporation, other than a governmental unit, the debtor shall file with the petition a corporate ownership statement containing the information described in Rule 7007.1. The debtor shall file a supplemental statement promptly upon any change in circumstances that renders the corporate ownership statement inaccurate.
 	(2)  Involuntary case.  In an involuntary case, the debtor shall file within 15 days after entry of the order for relief, a list containing the name and address of each entity included or to be included on Schedules D, E, F, G, and H as prescribed by the Official Forms.
 	(3)  Equity security holders.  In a chapter 11 reorganization case, unless the court orders otherwise, the debtor shall file within 15 days after entry of the order for relief a list of the debtor’s equity security holders of each class showing the number and kind of interests registered in the name of each holder, and the last known address or place of business of each holder.
 	(4)  Chapter 15 case.  In addition to the documents required under § 1515 of the Code [11 USCS § 1515], a foreign representative filing a petition for recognition under chapter 15 shall file with the petition: (A) a corporate ownership statement containing the information described in Rule 7007.1; and (B) unless the court orders otherwise, a list containing the names and addresses of all persons or bodies authorized to administer foreign proceedings of the debtor, all parties to litigation pending in the United States in which the debtor is a party at the time of the filing of the petition, and all entities against whom provisional relief is being sought under § 1519 of the Code [11 USCS § 1519].
(b)  Schedules, statements, and other documents required. 
 	(1)  Except in a chapter 9 municipality case, the debtor, unless the court orders otherwise, shall file the following schedules, statements, and other documents, prepared as prescribed by the appropriate Official Forms, if any:
 		(A)  schedules of assets and liabilities;
 		(B)  a schedule of current income and expenditures;
 		(C)  a schedule of executory contracts and unexpired leases;
 		(D)  a statement of financial affairs;
 		(E)  copies of all payment advices or other evidence of payment, if any, received by the debtor from an employer within 60 days before the filing of the petition, with redaction of all but the last four digits of the debtor’s social-security number or individual taxpayer-identification number; and
 		(F)  a record of any interest that the debtor has in an account or program of the type specified in § 521(c) of the Code [11 USCS § 521(c)].
 	(2)  An individual debtor in a chapter 7 case shall file a statement of intention as required by § 521(a) of the Code [11 USCS § 521(a)], prepared as prescribed by the appropriate Official Form. A copy of the statement of intention shall be served on the trustee and the creditors named in the statement on or before the filing of the statement.
 	(3)  Unless the United States trustee has determined that the credit counseling requirement of § 109(h) [11 USCS § 109(h)] does not apply in the district, an individual debtor must file a statement of compliance with the credit counseling requirement, prepared as prescribed by the appropriate Official Form which must include one of the following:
 		(A)  an attached certificate and debt repayment plan, if any, required by § 521(b) [11 USCS § 521(b)];
 		(B)  a statement that the debtor has received the credit counseling briefing required by § 109(h)(1) [11 USCS § 109(h)(1)] but does not have the certificate required by § 521(b) [11 USCS § 521(b)];
 		(C)  a certification under § 109(h)(3) [11 USCS § 109(h)(3)]; or
 		(D)  a request for a determination by the court under § 109(h)(4) [11 USCS § 109(h)(4)].
 	(4)  Unless either: (A) § 707(b)(2)(D)(i) [11 USCS § 707(b)(2)(D)(i)] applies, or (B) § 707(b)(2)(D)(ii) [11 USCS § 707(b)(2)(D)(ii)] applies and the exclusion from means testing granted therein extends beyond the period specified by Rule 1017(e), an individual debtor in a chapter 7 case shall file a statement of current monthly income prepared as prescribed by the appropriate Official Form, and, if the current monthly income exceeds the median family income for the applicable state and household size, the information, including calculations, required by § 707(b) [11 USCS § 707(b)], prepared as prescribed by the appropriate Official Form.
 	(5)  An individual debtor in a chapter 11 case (unless under subchapter V) shall file a statement of current monthly income, prepared as prescribed by the appropriate Official Form.
 	(6)  A debtor in a chapter 13 case shall file a statement of current monthly income, prepared as prescribed by the appropriate Official Form, and, if the current monthly income exceeds the median family income for the applicable state and household size, a calculation of disposable income made in accordance with § 1325(b)(3) [11 USCS § 1325(b)(3)], prepared as prescribed by the appropriate Official Form.
 	(7)  An individual debtor in a chapter 7 or chapter 13 case shall file a statement of completion of a course concerning personal financial management, prepared as prescribed by the appropriate Official Form. An individual debtor shall file the statement in a chapter 11 case in which § 1141(d)(3) [11 USCS § 1141(d)(3)] applies.
(c)  Time limits.  In a voluntary case, the schedules, statements, and other documents required by subdivision (b)(1), (4), (5), and (6) shall be filed with the petition or within 14 days thereafter, except as otherwise provided in subdivisions (d), (e), (f), (h), and (n) of this rule. In an involuntary case, the list in subdivision (a)(2), and the schedules, statements, and other documents required by subdivision (b)(1) shall be filed by the debtor within 14 days of the entry of the order for relief. In a voluntary case, the documents required by paragraphs (A), (C), and (D) of subdivision (b)(3) shall be filed with the petition. Unless the court orders otherwise, a debtor who has filed a statement under subdivision (b)(3)(B), shall file the documents required by subdivision (b)(3)(A) within 14 days of the order for relief. In a chapter 7 case, the debtor shall file the statement required by subdivision (b)(7) within 60 days after the first date set for the meeting of creditors under § 341 of the Code [11 USCS § 341], and in a chapter 11 or 13 case no later than the date when the last payment was made by the debtor as required by the plan or the filing of a motion for a discharge under § 1141(d)(5)(B) or § 1328(b) of the Code [11 USCS § 1141(d)(5)(B) or 1328(b)]. The court may, at any time and in its discretion, enlarge the time to file the statement required by subdivision (b)(7). The debtor shall file the statement required by subdivision (b)(8) no earlier than the date of the last payment made under the plan or the date of the filing of a motion for a discharge under §§ 1141(d)(5)(B), 1228(b), or 1328(b) of the Code [11 USCS § 1141(d)(5)(B), 1228(b), or 1328(b)]. Lists, schedules, statements, and other documents filed prior to the conversion of a case to another chapter shall be deemed filed in the converted case unless the court directs otherwise. Except as provided in § 1116(3) [11 USCS § 1116(3)], any extension of time to file schedules, statements, and other documents required under this rule may be granted only on motion for cause shown and on notice to the United States trustee, any committee elected under § 705 [11 USCS § 705] or appointed under § 1102 of the Code [11 USCS § 1102], trustee, examiner, or other party as the court may direct. Notice of an extension shall be given to the United States trustee and to any committee, trustee, or other party as the court may direct.
(d)  List of 20 largest creditors in chapter 9 municipality case or chapter 11 reorganization case. In addition to the list required by subdivision (a) of this rule, a debtor in a chapter 9 municipality case or a debtor in a voluntary chapter 11 reorganization case shall file with the petition a list containing the name, address and claim of the creditors that hold the 20 largest unsecured claims, excluding insiders, as prescribed by the appropriate Official Form. In an involuntary chapter 11 reorganization case, such list shall be filed by the debtor within 2 days after entry of the order for relief under § 303(h) of the Code [11 USCS § 303(h)].
(e)  List in chapter 9 municipality cases. The list required by subdivision (a) of this rule shall be filed by the debtor in a chapter 9 municipality case within such time as the court shall fix. If a proposed plan requires a revision of assessments so that the proportion of special assessments or special taxes to be assessed against some real property will be different from the proportion in effect at the date the petition is filed, the debtor shall also file a list showing the name and address of each known holder of title, legal or equitable, to real property adversely affected. On motion for cause shown, the court may modify the requirements of this subdivision and subdivision (a) of this rule.
(f)  Statement of social security number. An individual debtor shall submit a verified statement that sets out the debtor’s social security number, or states that the debtor does not have a social security number. In a voluntary case, the debtor shall submit the statement with the petition. In an involuntary case, the debtor shall submit the statement within 15 days after the entry of the order for relief.
(g)  Partnership and partners. The general partners of a debtor partnership shall prepare and file the list required under subdivision (a), schedules of the assets and liabilities, schedule of current income and expenditures, schedule of executory contracts and unexpired leases, and statement of financial affairs of the partnership. The court may order any general partner to file a statement of personal assets and liabilities within such time as the court may fix.
(h)  Interests acquired or arising after petition.  If, as provided by § 541(a)(5) of the Code, the debtor acquires or becomes entitled to acquire any interest in property, the debtor shall within 14 days after the information comes to the debtor’s knowledge or within such further time the court may allow, file a supplemental schedule in the chapter 7 liquidation case, chapter 11 reorganization case, chapter 12 family farmer’s debt adjustment case, or chapter 13 individual debt adjustment case. If any of the property required to be reported under this subdivision is claimed by the debtor as exempt, the debtor shall claim the exemptions in the supplemental schedule. This duty to file a supplemental schedule continues even after the case is closed, except for property acquired after an order is entered: 
 	(1)  confirming a chapter 11 plan (other than one confirmed under § 1191(b)); or
 	(2)  discharging the debtor in a chapter 12 case, a chapter 13 case, or a case under subchapter V of chapter 11 in which the plan is confirmed under § 1191(b).
(i)  Disclosure of list of security holders.  After notice and hearing and for cause shown, the court may direct an entity other than the debtor or trustee to disclose any list of security holders of the debtor in its possession or under its control, indicating the name, address and security held by any of them. The entity possessing this list may be required either to produce the list or a true copy thereof, or permit inspection or copying, or otherwise disclose the information contained on the list.
(j)  Impounding of lists. On motion of a party in interest and for cause shown the court may direct the impounding of the lists filed under this rule, and may refuse to permit inspection by any entity. The court may permit inspection or use of the lists, however, by any party in interest on terms prescribed by the court.
(k)  Preparation of list, schedules, or statements on default of debtor. If a list, schedule, or statement, other than a statement of intention, is not prepared and filed as required by this rule, the court may order the trustee, a petitioning creditor, committee, or other party to prepare and file any of these papers within a time fixed by the court. The court may approve reimbursement of the cost incurred in complying with such an order as an administrative expense.
(l)  Transmission to United States trustee.  The clerk shall forthwith transmit to the United States trustee a copy of every list, schedule, and statement filed pursuant to subdivision (a)(1), (a)(2), (b), (d), or (h) of this rule.
(m)  Infants and Incompetent Persons.  If the debtor knows that a person on the list of creditors or schedules is an infant or incompetent person, the debtor also shall include the name, address, and legal relationship of any person upon whom process would be served in an adversary proceeding against the infant or incompetent person in accordance with Rule 7004(b)(2).
(n)  Time limits for, and notice to, debtors temporarily excluded from means testing. 
 	(1)  An individual debtor who is temporarily excluded from means testing pursuant to § 707(b)(2)(D)(ii) of the Code [11 USCS § 707(b)(2)(D)(ii)] shall file any statement and calculations required by subdivision (b)(4) no later than 14 days after the expiration of the temporary exclusion if the expiration occurs within the time specified by Rule 1017(e) for filing a motion pursuant to § 707(b)(2) [11 USCS § 707(b)(2)].
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1007-1 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 1007-2.  Mailing — List or Matrix.
Text
The Court will dismiss any petition, under Title 11, regardless of the chapter under which it is filed, if it fails to have a creditor database loaded or mailing matrix submitted.
History
(Revised effective July 9, 2009.)
Rule 1007-5.  Statement of Social Security Number (Privacy).
Text
If an individual’s social security number must be included in a pleading, only the last four digits of that number should be used, except for the Statement of Social Security Number (Official Form B 21) which must be separately filed with the Court pursuant to Fed.R.Bankr.P. 1007(f).
History
(Revised effective July 9, 2009.)
Rule 1014-2.  Venue — Change of.
Text
Any request for change of venue after assignment shall be made by motion to the Court.
History
(Revised effective July 9, 2009.)
Rule 1020.  Chapter 11 Reorganization Case for Small Business Debtors or Debtors Under Subchapter V. [Interim]
Text
(a)  Debtor Designation.  In a voluntary chapter 11 case, the debtor shall state in the petition whether the debtor is a small business debtor or a debtor as defined in § 1182(1) of the Code and, if the latter, whether the debtor elects to have subchapter V of chapter 11 apply. In an involuntary chapter 11 case, the debtor shall file within 14 days after entry of the order for relief a statement as to whether the debtor is a small business debtor or a debtor as defined in § 1182(1) of the Code and, if the latter, whether the debtor elects to have subchapter V of chapter 11 apply.  The status of the case as a small business case or a case under subchapter V of chapter 11 shall be in accordance with the debtor’s statement under this subdivision, unless and until the court enters an order finding that the debtor’s statement is incorrect.
(b)  Objecting to Designation. The United States trustee or a party in interest may file an objection to the debtor’s statement under subdivision (a) no later than 30 days after the conclusion of the meeting of creditors held under § 341(a) of the Code, or within 30 days after any amendment to the statement, whichever is later. 
(c)  Procedure for Objection or Determination. Any objection or request for a determination under this rule shall be governed by Rule 9014 and served on: the debtor; the debtor’s attorney; the United States trustee; the trustee; the creditors included on the list filed under Rule 1007(d) or, if a committee has been appointed under § 1102(a)(3), the committee or its authorized agent; and any other entity as the court directs.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 1073-1.  Assignment of Cases.
Text
All proceedings shall be conducted in the division of the residence of the debtor or the division in which the major part of the assets are located.
History
(Revised effective July 9, 2009.)
Rule 1074-1.  Corporations.
Text
No corporation/partnership or other business entity shall be permitted to file documents pro se unless:
 	(a)  the document being filed is a reaffirmation agreement or proof of claim; or
 	(b)  the filer is an individual conducting business as a sole proprietorship.
History
(Revised effective July 9, 2009.)
Rule 2002-1.  Notice to Creditors & Other Interested Parties — Chapter 11 Special Noticing Procedures.
Text
(a)  In all Chapter 11 cases, the Clerk serves as the primary noticing agent unless the Court orders otherwise.
(b)  The debtor may ask the Court by motion to require creditors and parties in interest to file a request to receive notices.
(c)  If the motion of the debtor to require creditors and parties in interest to file a request to receive notices is granted, service is due to the following:
 	(1)  all secured creditors who are not represented by counsel;
 	(2)  all counsel of record for parties in interest;
 	(3)  the U.S. Trustee;
 	(4)  counsel for the unsecured creditors committee and any other committees;
 	(5)  all governmental units having claims; and
 	(6)  all persons who file a request to receive such notices.
(d)  A copy of an entry of appearance or a request for notices must be served on debtor’s or debtor-in-possession’s counsel.
History
(Revised effective July 9, 2009.)
Rule 2002-2.  Notice to United States or Federal Agency.
Text
If a debt is owed to the United States, other than for taxes, notice must be mailed to:
 	(a)  The U. S. Attorney for the district in which the case is pending; and
 	(b)  The department, agency or instrumentality of the United States through which the debtor became indebted. The proper addresses for service are located in the Clerk’s Office Administrative Manual.
History
(Revised effective July 9, 2009.)
Rule 2009.  Trustees for Estates When Joint Administration Ordered. [Interim]
Text
(a)  Election of single trustee for estates being jointly administered.  If the court orders a joint administration of two or more estates under Rule 1015(b), creditors may elect a single trustee for the estates being jointly administered, unless the case is under subchapter V of chapter 7 or subchapter V of chapter 11 of the Code.
(b)  Right of creditors to elect separate trustee. Notwithstanding entry of an order for joint administration under Rule 1015(b), the creditors of any debtor may elect a separate trustee for the estate of the debtor as provided in § 702 of the Code, unless the case is under subchapter V of chapter 7 or subchapter V of chapter 11.
(c)  Appointment of trustees for estates being jointly administered. 
 	(1)  Chapter 7 liquidation cases.  Except in a case governed by subchapter V of chapter 7 the United States trustee may appoint one or more interim trustees for estates being jointly administered in chapter 7 cases.
 	(2)  Chapter 11 Reorganization Cases.  If the appointment of a trustee is ordered or is required by the Code, the United States trustee may appoint one or more trustees for estates being jointly administered in chapter 11 cases.
 	(3)  Chapter 12 family farmer’s debt adjustment cases.  The United States trustee may appoint one or more trustees for estates being jointly administered in chapter 12 cases.
 	(4)  Chapter 13 individual’s debt adjustment cases.  The United States trustee may appoint one or more trustees for estates being jointly administered in chapter 13 cases.
(d)  Potential conflicts of interest. On a showing that creditors or equity security holders of the different estates will be prejudiced by conflicts of interest of a common trustee who has been elected or appointed, the court shall order the selection of separate trustees for estates being jointly administered.
(e)  Separate accounts.  The trustee or trustees of estates being jointly administered shall keep separate accounts of the property and distribution of each estate.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 2012.  Substitution of Trustee or Successor Trustee; Accounting. [Interim]
Text
(a)  Trustee.  If a trustee is appointed in a chapter 11 case (other than under subchapter V), or the debtor is removed as debtor in possession in a chapter 12 case or in a case under subchapter V of chapter 11, the trustee is substituted automatically for the debtor in possession as a party in any pending action, proceeding, or matter.
(b)  Successor or trustee.  When a trustee dies, resigns, is removed, or otherwise ceases to hold office during the pendency of a case under the Code (1) the successor is automatically substituted as a party in any pending action, proceeding, or matter; and (2) the successor trustee shall prepare, file, and transmit to the United States trustee an accounting of the prior administration of the estate.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 2012-1.  Chapter 13 — Debtor Attorney Fees.
Text
(a)  The Amount of the Flat Fee. The Clerk’s Office Administrative Manual shall contain the advice and recommendations of the Chapter 13 Trustee for the amount of the flat fee for representation of a debtor in a Chapter 13 bankruptcy case.
(b)  What Is Covered by the Flat or “No-Look” Fee. The Clerk’s Office Administrative Manual shall contain the advice and recommendations of the Chapter 13 Trustee on what specific tasks are included in the flat fee for representation of a debtor in a Chapter 13 bankruptcy case.
History
(Revised effective July 9, 2009.)
Rule 2015.  Duty to Keep Records, Make Reports, and Give Notice of Case or Change of Status. [Interim]
Text
(a)  Trustee or debtor in possession. A trustee or debtor in possession shall:
 	(1)  in a chapter 7 liquidation case and, if the court directs, in a chapter 11 reorganization case (other than under subchapter V), file and transmit to the United States trustee a complete inventory of the property of the debtor within 30 days after qualifying as a trustee or debtor in possession, unless such an inventory has already been filed;
 	(2)  keep a record of receipts and the disposition of money and property received;
 	(3)  file the reports and summaries required b § 704(a)(8) of the Code, which shall include a statement, if payments are made to employees, of the amounts of deductions for all taxes required to be withheld or paid for and in behalf of employees and the place where these amounts are deposited;
 	(4)  as soon as possible after the commencement of the case, give notice of the case to every entity known to be holding money or property subject to withdrawal or order of the debtor, including every bank, savings or building and loan association, public utility company, and landlord with whom the debtor has a deposit, and to every insurance company which has issued a policy having a cash surrender value payable to the debtor, except that notice need not be given to any entity who has knowledge or has previously been notified of the case;
 	(5)  in a chapter 11 reorganization case (other than under subchapter V), on or before the last day of the month after each calendar quarter during which there is a duty to pay fees under 28 U.S.C. § 1930(a)(6), file and transmit to the United States trustee a statement of any disbursements made during that quarter and of any fees payable under 28 U.S.C. § 1930(a)(6) for that quarter; and
 	(6)  in a chapter 11 small business case, unless the court, for cause, sets another reporting interval, file and transmit to the United States trustee for each calendar month after the order for relief, on the appropriate Official Form, the report required by § 308. If the order for relief is within the first 15 days of a calendar month, a report shall be filed for the portion of the month that follows the order for relief. If the order for relief is after the 15th day of a calendar month, the period for the remainder of the month shall be included in the report for the next calendar month. Each report shall be filed no later than 21 days after the last day of the calendar month following the month covered by the report. The obligation to file reports under this subparagraph terminates on the effective date of the plan, or conversion or dismissal of the case.
(b)  Trustee, debtor in possession, and debtor in case under Subchapter V of Chapter 11. In a case under subchapter V of chapter 11, the debtor in possession shall perform the duties prescribed in (a)(2)–(4) and, if the court directs, shall file and transmit to the United States trustee a complete inventory of the debtor’s property within the time fixed by the court. If the debtor is removed as debtor in possession, the trustee shall perform the duties of the debtor in possession prescribed in this subdivision (b). The debtor shall perform the duties prescribed in (a)(6).
(c)  Chapter 12 trustee and debtor in possession. In a chapter 12 family farmer’s debt adjustment case, the debtor in possession shall perform the duties prescribed in clauses (2)-(4) of subdivision (a) of this rule and, if the court directs, shall file and transmit to the United States trustee a complete inventory of the property of the debtor within the time fixed by the court. If the debtor is removed as debtor in possession, the trustee shall perform the duties of the debtor in possession prescribed in this subdivision (c).
(d)  Chapter 13 trustee and debtor. 
 	(1)  Business Cases.  In a chapter 13 individual’s debt adjustment case, when the debtor is engaged in business, the debtor shall perform the duties prescribed by clauses (2)–(4) of subdivision (a) of this rule and, if the court directs, shall file and transmit to the United States trustee a complete inventory of the property of the debtor within the time fixed by the court.
 	(2)  Nonbusiness Cases.  In a chapter 13 individual’s debt adjustment case, when the debtor is not engaged in business, the trustee shall perform the duties prescribed by clause (2) of subdivision (a) of this rule.
(e)  Foreign representative.  In a case in which the court has granted recognition of a foreign proceeding under chapter 15, the foreign representative shall file any notice required under § 1518 of the Code within 14 days after the date when the representative becomes aware of the subsequent information.
(f)  Transmission of reports.  In a chapter 11 case the court may direct that copies or summaries of annual reports and copies or summaries of other reports shall be mailed to the creditors, equity security holders, and indenture trustees. The court may also direct the publication of summaries of any such reports. A copy of every report or summary mailed or published pursuant to this subdivision shall be transmitted to the United States trustee.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 2081-1.  Chapter 11 — Dischargeability and Final Decree.
Text
(a)  Deadline for filing Certification and Request for Entry of Final Decree. Unless otherwise provided in the Order of Confirmation, the debtor-in-possession (or plan proponent) shall complete and file with the Court within sixty (60) days of the entry of the Order of Confirmation the Certification and Request for Entry of Final Decree, Local Form U. The time for filing may be extended upon proper motion for cause.
(b)  Certification and Request for Discharge-Individual Chapter 11 Case. 
 	(1)  Individual Chapter 11 cases will be closed as set forth above.
 	(2)  Section 1141(d)(5)(A) Discharge. Upon completion of all plan payments, the debtor-in-possession may move to reopen an individual Chapter 11 case for the purpose of obtaining a discharge. The Certification of Plan Completion and Request for Discharge, Local Form S, must accompany the motion to reopen.
 	(3)  If no response to the certification is filed with the Court by creditors or parties in interest, the Court will issue a discharge and re-close the case. A waiver of the reopening fee will be considered upon proper motion.
 	(4)  Section 1141(d)(5)(B) Discharge. A motion by the debtor-in-possession for a discharge under this provision must be accompanied by the Certification of Debtor Eligibility Regarding Request for Discharge Prior to Completion of Plan Payments, Local Form T.
History
(Revised effective July 9, 2009.)
Rule 2082-1.  Chapter 12 — Dischargeability.
Text
(a)  Requirements for Section 1228(a) Discharge — 
 	(1)  Upon the trustee filing a notice of plan completion, the trustee shall contemporaneously serve on the debtor and the attorney for the debtor (if any) a notice to the debtor of plan completion and of the debtor’s need to file request for discharge.
 	(2)  The debtor shall complete and file with the Court within thirty (30) days of the date of the trustee’s notice the Certification of Plan Completion and Request for Discharge, Local Form V.
 	(3)  Failure to file the certification could result in the case being closed without a discharge. Any reopening to enter a discharge will require a reopening fee to be paid.
 	(4)  If no response to the certificate and notice is filed with the Court by creditors or parties in interest, the Court will issue a discharge.
(b)  Requirements for Section 1228(b) Discharge — 
 	(1)  Upon the filing of a motion by the debtor for a hardship discharge, the debtor shall contemporaneously file the Certification of Debtor Information Regarding Request for Hardship Discharge, Local Form W.
 	(2)  Failure to file the certification with the motion may result in denial of relief sought.
History
(Revised effective July 9, 2009.)
Rule 2083-1.  Chapter 13 — Dischargeability.
Text
(a)  Requirements for Section 1328(a) Discharge — 
 	(1)  Upon the trustee filing a notice of plan completion, the trustee shall contemporaneously serve on the debtor and the attorney for the debtor (if any) a notice to the debtor of plan completion and of the debtor’s need to file request for discharge.
 	(2)  The debtor shall complete and file with the Court within thirty (30) days of the date of the trustee’s notice the Certification of Plan Completion and Request for Discharge, Local Rule Form Q.
 	(3)  Failure to file the certification could result in the case being closed without a discharge. Any reopening to enter a discharge will require a reopening fee to be paid.
 	(4)  If no response to the certificate and notice is filed with the Court by creditors or parties in interest, the Court will issue a discharge.
(b)  Requirements for Section 1328(b) Discharge — 
 	(1)  Upon the filing of a motion by the debtor for a hardship discharge, the debtor shall contemporaneously file the Certification of Debtor Information Regarding Request for Hardship Discharge, Local Rule Form R.
 	(2)  Failure to file the certification with the motion may result in denial of relief sought.
History
(Revised effective July 9, 2009.)
Rule 2091-1.  Attorneys — Withdrawal.
Text
Notice of any debtor's attorney's motion to withdraw from a case or proceeding will be served upon the mailing matrix or creditor database, U.S. Trustee and panel trustee by said attorney unless otherwise ordered.
History
(Revised effective July 9, 2009.)
Rule 3001-1.  Claims and Equity Security Interests — General.
Text
(a)  Required Disclosure. 
All Proofs of Claims must be typewritten, substantially comply with Official Form 10 and include — as of the date the Order of Relief is granted:
 		(1)  Total gross balance due;
 		(2)  Amount of unmatured interest rebated;
 		(3)  Net balance due;
 		(4)  Regular installment payment amount;
 		(5)  The interest rate — contract rate or per diem rate whichever applies — at which interest accrues;
 		(6)  A copy of — including proof of the recording of — the security interest or lien;
 		(7)  The Federal and State Identification number of the company filing the proof of claim;
 		(8)  A statement of account or other evidence of indebtedness; and
 		(9)  Telephone number of claimant.
(b)  Secured and Priority Claims. All secured claims and priority claims of creditors should:
 	(1)  be filed in the Clerk's office within seven (7) days preceding the meeting of creditors; and
 	(2)  must include a rebated balance as of the date of filing. Failure to comply with this rule may result in delay of distribution of money by the Chapter 13 Trustee to the secured creditor.
(c)  Deficiency Proofs of Claims. 
 	(1)  Chapter 7 Cases. Deficiency claims arising from the disposition of secured collateral shall be filed no later than one hundred and twenty (120) days following the order of the Court granting relief from the automatic stay, but in no event later than the approval of a final report. Such time period may be enlarged only upon motion made within the one hundred and twenty (120) day time period and only for cause shown.
 	(2)  Chapter 12 and 13 Cases. 
 		(a)  Deficiency claims arising from the disposition of secured collateral shall be filed no later than one hundred and twenty (120) days following the order of the Court granting relief from the automatic stay.
 		(b)  Counsel for the debtor shall have thirty (30) days from the date of the filing of the creditor’s deficiency proof of claim to file an objection to such claim. Failure to file a timely objection shall result in such claim being deemed allowed.
 		(c)  Following allowance of the claim, debtor’s counsel shall have thirty (30) days in which to file a supplemental schedule of allowed claims.
 	(3)  Chapter 11 Cases. Deficiency claims arising from the disposition of secured collateral shall be filed no later than one hundred and twenty (120) days following the order of the Court granting relief from the automatic stay, or by such date set in any other order setting the bar date for such claims. Such time period may be enlarged only upon motion made within the one hundred and twenty (120) day time period and only for cause shown.
History
(Revised effective December 1, 2009.)
Rule 3010.  Small Dividends and Payments in Cases Under Chapter 7, Subchapter V of Chapter 11, Chapter 12, and Chapter 13. [Interim]
Text
(a)  Chapter 7 cases.  In a chapter 7 case no dividend in an amount less than $5 shall be distributed by the trustee to any creditor unless authorized by local rule or order of the court. Any dividend not distributed to a creditor shall be treated in the same manner as unclaimed funds as provided in § 347 of the Code [ 11 USCS § 347].
(b)  Cases under Subchapter V of Chapter 11, Chapter 12, and Chapter 13. In a case under subchapter V of chapter 11, chapter 12, or chapter 13, no payment in an amount less than $15 shall be distributed by the trustee to any creditor unless authorized by local rule or order of the court. Funds not distributed because of this subdivision shall accumulate and shall be paid whenever the accumulation aggregates $15. Any funds remaining shall be distributed with the final payment.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 3011.  Unclaimed Funds in Cases Under Chapter 7, Subchapter V of Chapter 11, Chapter 12, and Chapter 13. [Interim]
Text
The trustee shall file a list of all known names and addresses of the entities and the amounts which they are entitled to be paid from remaining property of the estate that is paid into court pursuant to § 347(a) of the Code.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 3012-1.  Valuation of Collateral.
Text
(a)  A Chapter 13 debtor may file a motion which must be entitled “Motion to Strip Off a Junior Lien” and a proposed order in a format that substantially complies with Motion to Strip Off a Junior Lien, Local Form M.
(b)  The motion, at a minimum, must specifically identify:
 	(1)  the name of the creditor;
 	(2)  the subject real property;
 	(3)  the legal description of the property;
 	(4)  state clearly and unequivocally that the debtor intends to strip off the creditor’s lien and treat the creditor’s claim as unsecured; and
 	(5)  state that the basis for the lien stripping is alleged lack of equity in the encumbered property.
(c)  The motion should be filed with the proposed plan or no later than twenty one (21)*  
*  Time period enlarged to allow 20 days notice in addition to compliance with time computation amendments. days prior to the scheduled confirmation hearing in order for the motion to be heard in conjunction with the confirmation hearing.
History
(Revised effective December 1, 2009.)
Rule 3014.  Election Under § 1111(b) by Secured Creditor in Chapter 9 Municipality or Chapter 11 Reorganization Case. [Interim]
Text
An election of application of § 1111(b)(2) of the Code by a class of secured creditors in a chapter 9 or 11 case may be made at any time prior to the conclusion of the earing on the disclosure statement or within such later time as the court may fix. If the disclosure statement is conditionally approved pursuant to Rule 3017.1, and a final hearing on the disclosure statement is not held, the election of application of § 1111(b)(2) may be made not later than the date fixed pursuant to Rule 3017.1(a)(2) or another date the court may fix. In a case under subchapter V of chapter 11 in which § 1125 of the Code does not apply, the election may be made not later than a date the court may fix. The election shall be in writing and signed unless made at the hearing on the disclosure statement. The election, if made by the majorities required by § 1111(b)(1)(A)(i), shall be binding on all members of the class with respect to the plan.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 3016.  Filing of Plan and Disclosure Statement in a Chapter 9 Municipality or Chapter 11 Reorganization Case. [Interim]
Text
(a)  Identification of plan.  Every proposed plan and any modification thereof shall be dated and, in a chapter 11 case, identified with the name of the entity or entities submitting or filing it.
(b)  Disclosure statement. In a chapter 9 or 11 case, a disclosure statement, if required under § 1125 of the Code, or evidence showing compliance with § 1126(b) shall be filed with the plan or within a time fixed by the court, unless the plan is intended to provide adequate information under § 1125(f)(1). If the plan is intended to provide adequate information under § 1125(f)(1), it shall be so designated, and Rule 3017.1 shall apply as if the plan is a disclosure statement.
(c)  Injunction under a plan. If a plan provides for an injunction against conduct not otherwise enjoined under the Code, the plan and disclosure statement shall describe in specific and conspicuous language (bold, italic, or underlined text) all acts to be enjoined and identify the entities that would be subject to the injunction.
(d)  Standard form small business disclosure statement and plan.  In a small business case or a case under subchapter V of chapter 11, the court may approve a disclosure statement and may confirm a plan that conform substantially to the appropriate Official Forms or other standard forms approved by the court.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 3070-1.  Chapter 13 — Payments.
Text
(a)  Every debtor represented by counsel must make proposed plan payments required by 11 U.S.C. § 1326 to debtor’s attorney’s escrow account from the date of filing the plan.
(b)  Proposed plan payments must be paid to the standing trustee at the Section 341 meeting.
History
(Revised effective July 9, 2009.)
Rule 3017.1.  Court Consideration of Disclosure Statement in a Small Business Case or in a Case Under Subchapter V of Chapter 11. [Interim]
Text
(a)  Conditional approval of disclosure statement. In a small business case or in a case under subchapter V of chapter 11 in which the court has ordered that § 1125 applies, the court may, on application of the plan proponent or on its own initiative, conditionally approve a disclosure statement filed in accordance with Rule 3016. On or before conditional approval of the disclosure statement, the court shall:
 	(1)  fix a time within which the holders of claims and interest may accept or reject the plan;
 	(2)  fix a time for filing objections to the disclosure statement;
 	(3)  fix a date for the hearing on final approval of the disclosure statement to be held if a timely objection is filed; and
 	(4)  fix a date for the hearing on confirmation.
(b)  Application of Rule 3017.  Rule 3017(a), (b), (c), and (e) do not apply to a conditionally approved disclosure statement. Rule 3017(d) applies to a conditionally approved disclosure statement, except that conditional approval is considered approval of the disclosure statement for the purpose of applying Rule 3017(d).
(c)  Final approval. 
 	(1)  Notice. Notice of the time fixed for filing objections and the hearing to consider final approval of the disclosure statement shall be given in accordance with Rule 2002 and may be combined with notice of the hearing on confirmation of the plan.
 	(2)  Objections.  Objections to the disclosure statement shall be filed, transmitted to the United States trustee, and served on the debtor, the trustee, any committee appointed under the Code and any other entity designated by the court at any time before final approval of the disclosure statement or by an earlier date as the court may fix.
 	(3)  Hearing.  If a timely objection to the disclosure statement is filed, the court shall hold a hearing to consider final approval before or combined with the hearing on confirmation of the plan.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 3017.2.  Fixing of Dates by the Court in Subchapter V Cases in Which There Is No Disclosure Statement. [Interim]
Text
In a case under subchapter V of chapter 11 in which  § 1125 does not apply, the court shall:
 	(a)  fix a time within which the holders of claims  and interests may accept or reject the plan; 
 	(b)  fix a date on which an equity security holder  or creditor whose claim is based on a security must  be the holder of record of the security in order to be  eligible to accept or reject the plan; 
 	(c)  fix a date for the hearing on confirmation; and 
 	(d)  fix a date for transmission of the plan, notice  of the time within which the holders of claims and  interests may accept or reject the plan, and notice of  the date for the hearing on confirmation.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 3018.  Acceptance or Rejection of Plan in a Chapter 9 Municipality or a Chapter 11 Reorganization Case. [Interim]
Text
(a)  Entities entitled to accept or reject plan; time for acceptance or rejection.  A plan may be accepted or rejected in accordance with § 1126 of the Code within the time fixed by the court pursuant to Rule 3017, 3017.1, or 3017.2. Subject to subdivision (b) of this rule, an equity security holder or creditor whose claim is based on a security of record shall not be entitled to accept or reject a plan unless the equity security holder or creditor is the holder of record of the security on the date the order approving the disclosure statement is entered or on another date fixed by the court under Rule 3017.2, or fixed for cause after notice and a hearing. For cause shown, the court after notice and hearing may permit a creditor or equity security holder to change or withdraw an acceptance or rejection. Notwithstanding objection to a claim or interest, the court after notice and hearing may temporarily allow the claim or interest in an amount which the court deems proper for the purpose of accepting or rejecting a plan.
(b)  Acceptance or rejections obtained before petition. An equity security holder or creditor whose claim is based on a security of record who accepted or rejected the plan before the commencement of the case shall not be deemed to have accepted or rejected the plan pursuant to § 1126(b) of the Code [ 11 USCS § 1126(b)] unless the equity security holder or creditor was the holder of record of the security on the date specified in the solicitation of such acceptance or rejection for the purposes of such solicitation. A holder of a claim or interest who has accepted or rejected a plan before the commencement of the case under the Code shall not be deemed to have accepted or rejected the plan if the court finds after notice and hearing that the plan was not transmitted to substantially all creditors and equity security holders of the same class, that an unreasonably short time was prescribed for such creditors and equity security holders to accept or reject the plan, or that the solicitation was not in compliance with § 1126(b) of the Code [ 11 USCS § 1126(b)].
(c)  Form or acceptance or rejection.  An acceptance or rejection shall be in writing, identify the plan or plans accepted or rejected, be signed by the creditor or equity security holder or an authorized agent, and conform to the appropriate Official Form. If more than one plan is transmitted pursuant to Rule 3017, an acceptance or rejection may be filed by each creditor or equity security holder for any number of plans transmitted and if acceptances are filed for more than one plan, the creditor or equity security holder may indicate a preference or preferences among the plans so accepted.
(d)  Acceptance or rejection by partially secured creditor. A creditor whose claim has been allowed in part as a secured claim and in part as an unsecured claim shall be entitled to accept or reject a plan in both capacities.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 3019.  Modification of Accepted Plan in a Chapter 9 Municipality or a Chapter 11 Reorganization Case. [Interim]
Text
(a)  Modification of a plan before confirmation.  In a chapter 9 or chapter 11 case, after a plan has been accepted and before its confirmation, the proponent may file a modification of the plan. If the court finds after hearing on notice to the trustee, any committee appointed under the Code, and any other entity designated by the court that the proposed modification does not adversely change the treatment of the claim of any creditor or the interest of any equity security holder who has not accepted in writing the modification, it shall be deemed accepted by all creditors and equity security holders who have previously accepted the plan.
(b)  Modification of plan after confirmation in individual debtor case. If the debtor is an individual, a request to modify the plan under § 1127(e) of the Code is governed by Rule 9014. The request shall identify the proponent and shall be filed together with the proposed modification. The clerk, or some other person as the court may direct, shall give the debtor, the trustee, and all creditors not less than 21 days’ notice by mail of the time fixed to file objections and, if an objection is filed, the hearing to consider the proposed modification, unless the court orders otherwise with respect to creditors who are not affected by the proposed modification. A copy of the notice shall be transmitted to the United States trustee, together with a copy of the proposed modification. Any objection to the proposed modification shall be filed and served on the debtor, the proponent of the modification, the trustee, and any other entity designated by the court, and shall be transmitted to the United States trustee.
(c)  Modification of plan after confirmation in subchapter V case. In a case under subchapter V of chapter 11, a request to modify the plan under § 1193(b) or (c) of the Code is governed by Rule 9014, and the provisions of this Rule 3019(b) apply.
History
(Adopted effective March 27, 2020.)
Annotations

Compiler’s Notes.
Interim Rule 1020 has been approved by the Judicial Conference of the United States to be adopted as local rules by the United States Bankruptcy Court for the Western District of Kentucky to implement the  changes to the Bankruptcy Code made by the Small Business Reorganization Act of 2019 and the Coronavirus Aid, Relief, and Economic Security Act of 2020. This Interim Rule will be withdrawn after similar amendments can be made to the Rules of Bankruptcy Procedure under the normal Rules Enabling Act process.
Rule 4001-1.  Automatic Stay — Relief From.
Text
(a)  Requirement of Proof of Claim. Any motion for relief from the automatic stay shall be filed with a copy of the proof of claim and specify whether the movant seeks to terminate, annul, modify, or condition the stay.
(b)  Service. Parties for the purpose of service in connection with relief from stay proceedings shall include, but are not limited to:
 	(1)  the debtor or debtor-in-possession and the debtor’s or debtor-in-possession's attorney;
 	(2)  any applicable co-debtor where relief is sought from the co-debtor stay under 11 U.S.C. § 1201 or § 1301;
 	(3)  the trustee, if any, appointed in the case;
 	(4)  the chairperson and counsel for any committee appointed in the case; and
 	(5)  any party known to the movant holding or claiming an interest in the property.
(c)  Requirements for Motion. Except as provided in Local Rule 9013-1, a motion for relief from the automatic stay shall be filed separately and not combined in the same motion with any other requests for relief.
(d)  Effect of No Response to Motion in Chapter 7 Case. In a Chapter 7 case, if no response to the stay motion is filed within fourteen (14) days, the relief requested will be granted.
(e)  Hearing for Good Cause in Chapter 7 Case. A hearing will be scheduled within thirty (30) days of the date of filing the motion if:
 	(1)  the response is filed within fourteen (14) days of the date of service of the stay motion; and
 	(2)  good cause for a hearing is stated in the response. Additional time to obtain reaffirmation agreements does not constitute good cause.
(f)  Chapter 13 Motions. 
 	(1)  Upon filing a motion to terminate or modify the stay, the Court will set a hearing no earlier than twenty (20) and no later than thirty (30) days from the date filed.
 	(2)  All motions to terminate or modify the stay that involve real property mortgage arrearages must include a payment history in a format similar to Appendix to Motion for Relief From Stay — Chapter 13 Real Property, Local Form A. The payment history will begin from the later of either the filing of the petition or the month the arrearage started. The following must be included:
 		(A)  the month the first delinquent payment was due;
 		(B)  whether any payments were paid subsequent to the date of the first default and how the payment was applied; and
 		(C)  the amount of the payment.
 	(3)  Failure to include the payment history will result in the motion being denied.
 	(4)  The debtor will have fourteen (14) days to respond to the motion. Any response that contests the amount of arrearage must contain a payment history in a format similar to Appendix to Motion for Relief From Stay — Chapter 13 Real Property, Local Form A. The payment history shall contain:
 		(A)  the date the payment was tendered;
 		(B)  the amount of the payment;
 		(C)  the check or money order number;
 		(D)  the month(s) the payment was intended to cover; and
 		(E)  copies of the checks or money order receipts or a statement as to why those checks or receipts are not available and when they can be furnished.
History
(Revised effective December 1, 2009.)
Rule 4070-1.  Insurance.
Text
(a)  Required Proof of Insurance. 
 	(1)  Proof of insurance against physical damage and loss must be furnished to the trustee and the creditor at or before the Section 341 meeting whenever a debtor elects — either by making payments through a plan or by making adequate protection payments or by entering into a reaffirmation agreement - to retain a motor vehicle which is subject to the lien of a creditor holding an allowed secured claim, or a vehicle subject to a lease.
 	(2)  Failure to furnish proof of insurance will be presumed to mean no insurance is in effect.
 	(3)  The proof of insurance must state that coverage will continue for at least ninety (90) days from the date of the 341 meeting.
 	(4)  If there is already a ninety (90) day policy in effect at the time of the 341 meeting, debtor must ensure that there are ninety (90) days remaining on the policy at time of the 341 meeting.
 	(5)  However, if debtor presents proof of paid coverage for the ninety (90) day period immediately preceding the policy in effect at the time of the 341 meeting, as well as proof of payment for the ninety (90) day policy currently in effect, the debtor may extend the policy at its normal renewal date. If the debtor fails to furnish proof of insurance at the 341 meeting, the stay shall be deemed terminated upon the filing of a certification of non-insurance.
(b)  Insurance Lapse on Motor Vehicles. If prior to or subsequent to the Section 341 meeting, but during the pendency of a case, insurance lapses on any motor vehicle subject to the provisions of this rule, the following procedures shall be followed:
 	(1)  A creditor with an allowed claim secured on the motor vehicle for which insurance has lapsed shall notify, in writing, the debtor and the debtor's attorney of such lapse of insurance. Service of such notice upon the debtor and the debtor's attorney shall be in the manner specified in Fed.R.Bankr.P. 7004(b)(9).
 	(2)  The debtor shall be enjoined from using the motor vehicle for which insurance has lapsed as long as the motor vehicle remains uninsured.
 	(3)  If the debtor fails to provide proof of reinsurance for a minimum period of ninety (90) days to the creditor within seven (7) business days following mailing of the notice provided in subsection 4070-1(b)(1)  of this rule, the stay shall be deemed terminated upon the filing of a certification of noninsurance.
(c)  Waiver of Required Insurance by Creditor. Notwithstanding the above, the requirement for property collision insurance may be waived by a creditor, but such waiver must be in writing and signed by the creditor or its representative to be effective.
History
(Revised effective December 1, 2009.)
Rule 5001-1.  Court Administration.
Text
(a)  These rules shall apply to all cases and proceedings filed on or after July 9, 2009.
(b)  These rules shall be cited as “W. D. Ky. L.B.R. {insert Rule Number, such as 1002-1}.”
History
(Revised effective July 9, 2009.)
Rule 5005-1.  Filing Papers — Requirements — Attachments.
Text
(a)  Requirements. All attachments must be filed in electronic form unless the Court permits otherwise.
(b)  Attachments in Excess of Forty (40) Pages. For attachments in excess of forty (40) pages in length, a filer shall submit only those excerpts of the referenced documents that are directly germane to the matter under consideration by the Court.
(c)  Excerpted Material. Excerpted material must be clearly and prominently identified as such. Filing parties who file excerpts of attachments under this rule do so without prejudice to their right to timely file additional excerpts or the complete document.
(d)  Response to Excerpted Material. Responding parties may timely file additional excerpts or the complete document that they believe are directly germane.
(e)  Request for Complete Attachments. Parties to a case or adversary proceeding may request persons who file an excerpt to provide a complete copy of the attachment within seven (7) days of receipt of the request.
History
(Revised effective July 9, 2009.)
Rule 5005-4.  Electronic Filing.
Text
(a)  Scope of Electronic Filing. 
 	(1)  Electronic Filing Required. All pleadings and documents filed with the Court must be filed electronically - except as expressly provided below in 5005-4 (a)(2) and (a)(3).
 	(2)  Pro Se Filing. Parties without legal representation (pro se debtors) are not required to file pleadings and other papers in a case electronically.
 	(3)  Creditor Filing. 
 		(A)  Creditors that are not represented by counsel (pro se creditors) are not required to file documents electronically, unless the number of documents filed by an individual creditor exceeds twenty five (25) in a one year period.
 		(B)  Subject to 1074-1, pro se creditors are permitted to file only certain documents without legal representation, including but not limited to reaffirmations agreements, proofs of claims and transfers of claims.
(b)  Consequences of Electronic Filing. 
 	(1)  What Constitutes “Filing”. Electronic transmission of a document to the Case Management Electronic Filing System (CM/ECF) consistent with these rules, together with the transmission of a notice of electronic filing from the Court, constitutes filing of the document and entry of the document on the docket.
 	(2)  What Constitutes the Official Record. When a document has been filed electronically, the official record is the electronic recording of the document as stored by the Court. The filing party is bound by the document as filed.
 	(3)  Calculating Date & Time of Filing. Except for pro se filings, a document filed electronically is deemed filed at the date and time stated on the notice of electronic filing from the Court.
(c)  Electronic Signatures. 
 	(1)  What Constitutes an Electronic Signature. The log-in and password required to submit documents to CM/ECF serve as the filers signature on all electronic documents filed with the Court.
 	(2)  Documents Signed by Multiple Parties. Documents requiring signatures of more than one party must be electronically filed either by:
 		(A)  Submitting a scanned document containing all necessary signatures;
 		(B)  Representing the consent of the other parties on the document;
 		(C)  Identifying on the document the parties whose signatures are required and by the submission of a notice of endorsement by the other parties no later than three (3) business days after filing; or
 		(D)  In any other manner approved by the Court.
History
(Revised effective July 9, 2009.)
Rule 5071-1.  Continuance.
Text
(a)  All motions to continue hearings must:
 	(1)  be in writing; and
 	(2)  filed at least seven (7) days before the scheduled hearing date.
(b)  Each motion filed by a debtor must contain an affidavit specifying the reason for the continuance.
History
(Revised effective December 1, 2009.)
Rule 5072-1.  Courtroom Decorum.
Text
(a)  Persons Permitted Inside the Bar of the Courtroom. Only the following persons shall be permitted inside the bar of the courtroom, unless otherwise ordered by the Court:
 	(1)  the parties;
 	(2)  the witnesses when actually testifying;
 	(3)  the attorneys duly admitted to practice before the Court and their paralegals working under their direction;
 	(4)  the Court Security Officers and/or U. S. Deputy Marshals; and
 	(5)  other officers or employees of the Court.
(b)  Possession and Use of Certain Equipment. The operation or possession of the following equipment is strictly prohibited in any courtroom, hall, corridor, or foyer of any building used as a place of holding Court, whether or not Court is actually in session:
 	(1)  recording devices;
 	(2)  radio or television broadcasting devices; and
 	(3)  equipment for taking photographs.
 	(4)  Possession of cellular phones is not prohibited but the use of cellular phones is prohibited in any courtroom. All cellular phones should be turned off or should be prevented from ringing in a courtroom.
(c)  Exceptions. The presiding Judge may, however, permit the use of electronic or photographic means for the presentation of evidence or the perpetuation of a record or other circumstances as ordered.
(d)  Children. No child under the age of twelve (12) years will be allowed in any courtroom.
(e)  Sanctions. Any person violating this rule shall be subject to punishment for contempt.
(f)  Notice. Notice of this rule shall be posted in a conspicuous place in all federal court buildings in the Western District of Kentucky.
(g)  Business Attire. All persons who appear before the U.S. Bankruptcy Court - including attorneys, debtors, creditors and witnesses — shall wear attire that is appropriate for a court setting — business type clothing that is modest and professional. No halter tops, no soiled clothing, no mini-skirts, no spandex, no athletic wear, no hats, etc. will be tolerated. The Court may refuse to hear a case if a party is wearing inappropriate clothing.
History
(Revised effective July 9, 2009.)
Rule 5080-1.  Fees — General.
Text
The Court will dismiss, overrule or refuse for filing any petition, complaint, motion, agreed order, or other paper under Title 11, regardless of the chapter under which it is filed, if it is not accompanied by a filing fee, an installment application or an application for waiver of the Chapter 7 filing fee.
History
(Revised effective July 9, 2009.)
Rule 6007-1.  Abandonment.
Text
(a)  Notice of Abandonment Contained in 341 Meeting Notice. The section 341 meeting notice states that the trustee, upon the filing a report of no distribution with the Court, proposes to abandon all property which is of no value to the estate. All property of the estate will, therefore, be deemed abandoned if:
 	(1)  A report of no distribution is filed by the trustee; and
 	(2)  No objections are filed within thirty (30) days from the section 341 meeting.
(b)  Creditor Motion for Abandonment. When the above two conditions are not met and a creditor wishes to move for abandonment of property, these procedures shall be followed:
 	(1)  Service. A motion for a proposed abandonment by a party in interest shall be served on:
 		(A)  the trustee;
 		(B)  the debtor or debtor-in-possession;
 		(C)  debtor's or debtor-in-possession’s attorney;
 		(D)  members of any creditors’ committee and its attorney;
 		(E)  any person or entity claiming an interest in or lien against the property to be abandoned; and
 		(F)  any creditor requesting specific notice of proposed abandonments.

 		(2)  A motion for a proposed abandonment shall contain:
 		 	(A)  security interest information formatted similar to Motion By Secured Creditor for Abandonment of Property, Local Form E;
 		 	(B)  a certificate of notice for filing objections; and
 		 	(C)  a copy of the proof of claim.
 		(3)  Where the trustee or debtor-in-possession proposed abandonment of property at the request of a party in interest, such party shall give notice as required.
History
(Revised effective July 9, 2009.)
Rule 6070-1.  Tax Returns and Tax Refunds.
Text
(a)  Offset of Income Tax Refund. The Internal Revenue Service is authorized:
 	(1)  to make income tax refunds, in the ordinary course of business to the debtors in Chapter 7 and Chapter 13 cases, unless directed otherwise in writing by the trustee or the Court, and
 	(2)  the Internal Revenue Service is authorized to offset any refund against any taxes due to the United States.
(b)  IRS Duty to Notify Court and Trustee. Where the Internal Revenue Service has on file with the Bankruptcy Court a proof of claim covering tax liabilities of the debtor, the IRS must - in letter form, or by amended claim - notify the Bankruptcy Court and the trustee of any and all offsets made pursuant to authorization in all such cases.
(c)  IRS Assessment of Tax Liabilities. The Internal Revenue Service will assess tax liabilities which are due in all cases on voluntarily filed tax returns.
(d)  Modification of Stay. The stay afforded by 11 U.S.C. Section 362 is modified to the extent provided by this rule.
(e)  Delivery of Tax Returns and Tax Refunds in Confirmed Chapter 13 Cases. All debtors having plans confirmed that provide for less than full payment to holders of unsecured claims shall by May 15 of each year:
 	(1)  submit to the standing trustee copies of federal and state income tax returns filed during the pendency of the case;
 	(2)  deliver federal and state income tax refunds to the standing trustee for distribution to creditors; and
 	(3)  annually submit a current income and expense statement to the standing trustee who will determine whether all disposable income is being paid into the plan.
 	(4)  If an extension of time for filing income tax returns is filed in lieu of a tax return:
 		(A)  a copy of the extension request shall be filed with the standing trustee no later than May 15 of each year a case is pending; and
 		(B)  a copy of the returns shall be filed with the standing trustee when filed with the taxing authorities.
History
(Revised effective July 9, 2009.)
Rule 7007-1.  Motion Practice in Adversary Proceedings.
Text
(a)  Requirements. 
 	(1)  The Clerk will not accept any motion for filing unless accompanied by a separate proposed order.
 	(2)  Motions may not request more than one form of relief.
(b)  Motion for Expedited Relief or for an Emergency Hearing. 
 	(1)  The moving party of a motion for expedited relief or a motion for an emergency hearing must:
 		(A)  call the Clerk’s office to notify the Court that a motion, pleading or other matter requires immediate attention; and
 		(B)  include in the heading of the motion one of these two phrases - “EMERGENCY MOTION TO . . . ” or “REQUEST FOR EXPEDITED HEARING.”
 	(2)  Upon receipt of the motion, the Clerk's office will bring the motion, pleading or other matter to the attention of the Court as soon after it is filed as is practicable.
 	(3)  If a hearing is to be set without sufficient time for notice, the parties will be notified by telephone of the hearing time and date.
 	(4)  All inquiries regarding these motions should be directed to the Clerk’s office.
History
(Revised effective July 9, 2009.)
Rule 9001-1.  Definitions.
Text
(a)  Meaning of references to “Court” and “Clerk”. 
 	(1)  “Court” shall mean the United States Bankruptcy Court for the Western District of Kentucky; and
 	(2)  “Clerk” shall mean the Clerk of the United States Bankruptcy Court for the Western District of Kentucky.
(b)  Motor Vehicle Defined. “Motor Vehicle” shall include, but is not limited to:
 	(1)  any automobile or truck;
 	(2)  motorcycle or motorbike;
 	(3)  mobile home or house trailer designed for travel on the public highways and/or capable of travel on the public highways; and
 	(4)  any other vehicle licensed by any state for travel on the public highways.
(c)  Proof of Insurance Defined. “Proof of Insurance” shall mean:
 	(1)  a certificate of insurance or such other written evidence of sufficient reliability from an insurance carrier;
 	(2)  that states that collision and liability insurance is in force for a minimum of ninety (90) days from the meeting of creditors;
 	(3)  that states the amounts and types of coverage — with a maximum deductible of $500 — ; and
 	(4)  lists the secured party as loss payee.
History
(Revised effective July 9, 2009.)
Rule 9004-1.  Papers — Requirements of Form.
Text
All motions, pleadings, tendered orders and other related matters shall be typewritten and shall include the address and telephone number of the person filing the document.
History
(Revised effective July 9, 2009.)
Rule 9006-1.  Time Periods — Deadlines.
Text
Filing a document electronically does not alter the filing deadline for that document. Filing must be completed before midnight (12:00 a.m.), Eastern Standard Time, in order to be considered timely filed that day.
History
(Revised effective July 9, 2009.)
Rule 9010-1.  Attorneys — Notice of Appearance.
Text
Unless otherwise permitted by the Court, an attorney will be deemed to be an attorney of record in all actions by:
 	(a)  filing an entry of appearance; or
 	(b)  signing a pleading as attorney for a party.
History
(Revised effective July 9, 2009.)
Rule 9011-1.  Attorneys — Duties.
Text
(a)  Extent of an Attorney’s Duty to Represent. 
 	(1)  Any attorney who files a bankruptcy petition for or on behalf of a debtor will remain the responsible attorney of record for all purposes including the representation of the debtor in all proceedings that arise in conjunction with the case.
 	(2)  An attorney is relieved of his or her duties when the debtor's case is closed, or when the attorney is specifically relieved after notice and a hearing upon motion and order of this Court.
(b)  Retention Requirements for Documents Requiring an Original Signature. 
 	(1)  Electronically filed documents that require original signatures — other than that of the filer — must be maintained in paper form by the filer for two (2) years following the expiration of all time periods for appeals.
 	(2)  On request of the Court, the filer must provide original documents for review.
History
(Revised effective July 9, 2009.)
Rule 9011-3.  Sanctions.
Text
Failure to comply with the Local Rules may be considered cause for Court sanctions, including but not limited to, dismissal of the case.
History
(Revised effective July 9, 2009.)
Rule 9011-4.  Signatures.
Text
The Court will dismiss, overrule, deny or refuse for filing any petition, complaint, motion, agreed order, or other paper — except reaffirmation agreements and proofs of claim — under Title 11, regardless of the chapter under which it is filed, if it is not properly signed.
History
(Revised effective July 9, 2009.)
Rule 9013-1.  Motion Practice.
Text
(a)  Requirements. 
 	(1)  The Clerk will not accept any motion for filing unless accompanied by a separate proposed order.
 	(2)  Redemption rights cannot be waived in any motion or proposed order.
 	(3)  Motions may not request more than one form of relief unless:
 		(A)  Chapter 7 Case Exception for Combined Motion for Relief and Abandonment. In a Chapter 7 case, it is acceptable to combine into one motion a request for relief from the automatic stay and proposed abandonment.
 		(B)  Chapter 11 Case Exception. In a Chapter 11 case, it is acceptable for a motion to request more than one form of relief only if it adheres to the following requirements:
 		 	(1)  the caption of the motion clearly sets forth the different forms of relief requested;
 		 	(2)  if the motion requests alternative relief, appropriate alternative orders are tendered with the motion; and
 		 	(3)  the different forms of relief requested are directly related to one another.
(b)  Motion for Expedited Relief or for an Emergency Hearing. 
 	(1)  The moving party of a motion for expedited relief or a motion for an emergency hearing must:
 		(A)  call the Clerk’s office to notify the Court that a motion, pleading or other matter requires immediate attention; and
 		(B)  include in the heading of the motion one of these two phrases - “EMERGENCY MOTION TO . . . ” or “REQUEST FOR EXPEDITED HEARING.”
 	(2)  Upon receipt of the motion, the Clerk's office will bring the motion, pleading or other matter to the attention of the Court as soon after it is filed as is practicable.
 	(3)  If a hearing is to be set without sufficient time for notice, the parties will be notified by telephone of the hearing time and date.
 	(4)  All inquiries regarding these motions should be directed to the Clerk’s office.
History
(Revised effective July 9, 2009.)
Rule 9022-1.  Judgments & Orders — Notice of.
Text
The debtor’s attorney is responsible for sending resulting orders to the debtor at the last known address. Resulting orders include the following:
 	(a)  orders from hearings;
 	(b)  orders related to motions and applications that were noticed for objection;
 	(c)  orders allowing payment of a filing fee in installments; and
 	(d)  All other orders from motions and applications that were considered by the Judge.
History
(Revised effective July 9, 2009.)
Rule 9029-1.  Local Rules — General.
Text
(a)  These Local Rules of practice for the United States Bankruptcy Court for the Western District of Kentucky provide standardized procedures for the convenience of the bench and bar, and they:
 	(1)  supplement the Federal Rules of Bankruptcy Procedure and the Joint Local Rules for the Eastern and Western Districts of Kentucky;
 	(2)  shall be construed to be consistent with the above-mentioned rules;
 	(3)  shall be construed to secure the just, efficient and economical determination of bankruptcy cases and proceedings; and
 	(4)  supercede all previous Local Rules and General Orders.
(b)  For additional information, refer to the Clerk’s Office Administrative Manual.
History
(Revised effective July 9, 2009.)
Rule 9036-1.  Notice by Electronic Transmission.
Text
(a)  What Constitutes Service or Notice. Electronic transmission of the notice of electronic filing constitutes service or notice of the filed document.
(b)  Notice or Service for Non-Electronic Filers. Parties not deemed to have consented to electronic notice or service are entitled to receive a paper copy of any electronically filed pleading or other document, not to include resulting orders which are available through PACER.
(c)  Facsimile Notice by Attorneys. Service by facsimile is equivalent to hand delivery of such copies.
History
(Revised effective July 9, 2009.)
Rule 9074-1.  Telephone & Video Conferences.
Text
(a)  Conference and Hearings. The Court may schedule any matter in a bankruptcy case, contested matter or adversary proceeding to be heard by video conference. Any party in interest affected by or involved in such case, matter or proceeding may request the Court to hear the matter in-person with all parties present. Requests for all-party, in-person hearings shall be made by separate motion in substantial conformity with 9013-1, and may be granted at the discretion of the Court. The video conference/hearing constitutes an official Court proceeding.
(b)  Technical Requirements. Any video conferencing system utilized under this rule must meet the following minimum requirements:
 	(1)  All participants must be able to see, hear, and communicate with each other simultaneously during the proceeding.
 	(2)  All participants must be able to see, hear, and otherwise observe any physical evidence or exhibits presented during the proceeding, either by video, facsimile, or other method.
 	(3)  Video quality must be adequate to allow the court and the participants to observe each other’s demeanor and nonverbal expressions.
 	(4)  Video conference facilities must provide for confidential communication between the attorneys and their client.
 	(5)  Video conference facilities must provide telephonic access for bench conferencing.
History
(Revised effective July 9, 2009.)

LOCAL FORMS INDEX 
(In Compliance with Bankruptcy Rule 9009-1).
Text

 Forms Titles Local Rule Reference A Appendix to Motion for Relief From Stay — Chapter 13 Real Property 9.1 B Certificate of Service and Notice of Amendment to Schedules C ECF — Limited Use/Claim Password Registration Form 6.2 D ECF — Attorney Registration Form 6.2 E Motion and Order by Secured Creditor for Abandonment of Property 9.2 F Motion and Order to Suspend Payments G Motion and Order to Incur Credit Post-Confirmation H Motion and Order to Redeem Property I Motion and Order to Avoid Lien J Motion and Order to Limit Noticing Requirements K Motion and Order to Disburse Unclaimed Monies 16.1 L Schedule of Allowed Claims M Motion and Order to Strip Off a Junior Lien 13.3 N Motion and Order to Extend Time for Credit Counseling O Motion and Order for Exemption From Credit Counseling P Motion and Order for Exemption from Financial Management Instructional Course Q Chapter 13 Certification of Plan Completion and Request for Discharge 13.8 R Chapter 13 Certification of Debtor Information Regarding Request for Hardship Discharge 13.8 S Chapter 11 Certification of Plan Completion and Request for Discharge  T Chapter 11 Certification of Debtor Eligibility Regarding Request for Hardship Discharge U Chapter 11 Certification and Request for Entry of Final Decree V Chapter 12 Certification of Plan Completion and Request for Discharge W Chapter 12 Certification of Debtor Information Regarding Request for Hardship Discharge
Click to view table.

Form A (07-04).
Text

 APPENDIX TO MOTION FOR RELIEF FROM STAY — CHAPTER 13 REAL PROPERTY DEBTOR:  CASE NO.:  DATE PETITION WAS FILED:  MONTH/YEAR  PAYMENT DUE DATE SENT/  RECEIVED PAYMENT  AMOUNT CHECK/MO # 1. 2. 3. 4. 5. 6. 7. 8. 9. 10. 11. 12. ! DEBTOR HAS ALL CHECKS/EXHIBITS WHICH ARE ATTACHED HERETO. ! DEBTOR IS GETTING CHECKS/EXHIBITS FROM: ! CHECKS/EXHIBITS UNAVAILABLE BECAUSE:
Click to view form.

 LBR-A (07-04)
Click to view table.
Text

Click to view 

Form C (07-04).
Text

 UNITED STATES BANKRUPTCY COURT  WESTERN DISTRICT OF KENTUCKY CASE MANAGEMENT/ELECTRONIC CASE FILES  FILER REGISTRATION FORM FOR LIMITED  USE/CLAIM PASSWORD NAME:  ADDRESS:  PHONE #:  FAX #:  E-MAIL ADDRESS:  BAR ID # (if applicable):  STATE OF  1.  Pro Hac Vice Application: I affirm that I am admitted to practice in the United States Courts for the   District of   (applicable state) and that the information set forth above is true and correct. 2.  Claims or Other Limited Use Applications: I affirm that on behalf of  , I am authorized to prepare and file proofs of claim, notice of transferred claims, notices(s) of appearance, and reaffirmation agreements 3.  By submitting this registration form, the undersigned agrees to abide by the following rules: This system is for use only in cases permitted by the U.S. Bankruptcy Court for the Western District of Kentucky. It may be used to file and view electronic documents, docket sheets, and notices. Filers will need a modern personal computer, Internet access, and Internet browser and software to convert documents from a word processor format to a portable document format (PDF). More specific requirements can be found at the Court's website at  www.kywb.uscourts.gov . Pursuant to  Federal Bankruptcy Rule 9011 , every pleading, motion, and other paper (except list, schedules, statement or amendments thereto) shall be signed by a least one attorney of record or, if the party is not represented by an attorney, all papers shall be signed by the party. An attorney's/participant's password issued by the court combined with the user's identification, serves as and constitutes the attorney/participant's signature. Therefore, an attorney/participant must protect and secure the password issued by the court. If there is any reason to suspect the password has been compromised in any way, it is the duty and responsibility of the attorney/participant to immediately notify the court. This should include the resignation or reassignment of the person with authority to use the password. The attorney/participant should change the password immediately. An attorney's/participant's registration will constitute a waiver in law of conventional service of documents, the attorney/participant agrees to accept service of notice on behalf of the client ofthe electronic filing by hand, facsimile or authorized e-mail. The undersigned attorney agrees to abide by the most recent Local Rules, General Orders, Administrative Procedures for Electronic Case Filing Manual and all technical and procedural requirements set forth therein. Please return to: U.S. Bankruptcy Court Western District of Kentucky CM/ECF Registration 601 W. Broadway, Suite 450 Louisville, KY 40202 Applicant Signature LBR-C (07-04)
Click to view form.

Form D (07-04).
Text

 UNITED STATES BANKRUPTCY COURT  WESTERN DISTRICT OF KENTUCKY CASE MANAGEMENT/ELECTRONIC CASE FILES  FILER REGISTRATION FORM This form shall be used to register for an account on the Court's Case Management/Electronic Case Files (CM/ECF) system. Registered attorneys and other participants will have privileges both to electronically submit documents, and to view and retrieve electronic docket sheets and documents as available for cases assigned to the CM/ECF system. The following information is required for registration. First/Middle/Last Name: Attorney Bar #: State: Firm Name: Firm Address: Voice Phone Number: Fax Phone Number: Internet E-Mail Address: By submitting this registration form, the undersigned agrees to abide by the following rules: This system is for use only in cases permitted by the U.S. Bankruptcy Court for the Western District of Kentucky. It may be used to file and view electronic documents, docket sheets, and notices. Filers will need a modern personal computer, Internet access, and Internet browser and software to convert documents from a word processor format to a portable document format (PDF). More specific requirements can be found at the Court's website at  www.kywb.uscourts.gov . Pursuant to  Federal Bankruptcy Rule 9011 , every pleading, motion, and other paper (except list, schedules, statement or amendments thereto) shall be signed by a least one attorney of record or, if the party is not represented by an attorney, all papers shall be signed by the party. An attorney's/participant's password issued by the court combined with the user's identification, serves as and constitutes the attorney/participant's signature. Therefore, an attorney/participant must protect and secure the password issued by the court. If there is any reason to suspect the password has been compromised in any way, it is the duty and responsibility of the attorney/participant to immediately notify the court. This should include the resignation or reassignment of the person with authority to use the password. The attorney/participant should change the password immediately. The undersigned understands that it is his/her responsibility to pay the court's required fees via the Internet Credit Card Program. Failure to do so may result in case dismissal or applicable pleading being overruled or stricken from the record. An attorney's/participant's registration will constitute a waiver in law of conventional service of documents, the attorney/participant agrees to accept service of notice on behalf of the client of the electronic filing by hand, facsimile or authorized e-mail. The undersigned attorney agrees to abide by the most recent Local Rules, General Orders, and all technical and procedural requirements set forth therein. *  I have attended training and/or have been certified to file electronically in another district (district name:  ). Note: Being trained by another district does not preclude training in this district. Please return to: U.S. Bankruptcy Court Western District of Kentucky CM/ECF Registration 601 W. Broadway, Suite 450 Louisville, KY 40202 Applicant Signature LBR-D (07-04)
Click to view form.

Form E (07-04).
Text

 UNITED STATES BANKRUPTCY COURT  FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION  BY  SECURED  CREDITOR  FOR   ABANDONMENT OF  PROPERTY The undersigned secured creditor reports that at the time of the Order of Relief, the above Debtor's estate included the following property which is covered by a valid security interest: DESCRIPTION OF PROPERTY (attach proof of claim)  NAME AND ADDRESS OF SECURED CREDITOR:  ESTIMATED VALUE OF PROPERTY $ BALANCE DUE ON MOVANT'S ACCOUNT $ BALANCE DUE ON ALL OTHER LIENS ON THE PROPERTY (if applicable) $ EXEMPTION IN THE AMOUNT OF $ Wherefore, the undersigned secured creditor respectfully requests that the foregoing property be abandoned as property of the estate in accordance with  11 U.S.C. Section 554 , Bankruptcy Rule 6007(b) and Local Rule 9.2. *Any objections to this abandonment must be filed within fifteen (15) days from the date this Motion was filed. [Rule 6007]. If no written objection is received, an order approving the abandonment may be entered. Dated:  Attorney For Secured Creditor Address Phone No. CERTIFICATE  OF  SERVICE This is to certify that a copy of the foregoing Motion and Order to Abandon Property was served by the secured creditor upon the trustee, the United States Trustee, attorney for debtor(s), or debtor-in-possession,   [any committee and its counsel],   [any person or entity claiming an interest in or lien against the property to be abandoned], and   [any creditor requesting specific notice of proposed abandonments] this   day of  , 20  . Attorney for Secured Creditor LBR-E (07-04)
Click to view form.
 UNITED STATES BANKRUPTCY COURT  FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER This matter having come before the Court on the Motion by Secured Creditor,  , for Abandonment of Property described as  , and there having been no timely, written objections by any party in interest to said Motion, and the Court now finds the property burdensome to the estate and is of inconsequential value and benefit to the estate, and the Court being otherwise sufficiently advised; IT IS HEREBY ORDERED that the property described above is DEEMED ABANDONED. LBR-E (07-04)
Click to view form.

Form F (07-04).
Text

 UNITED STATES BANKRUPTCY COURT  FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION TO SUSPEND PAYMENTS  Debtor moves the Court for permission to suspend the Chapter 13 payments and in support of this Motion submits the following: 1.  Dates of suspension: from the   day of   20  to the   day of   20  (request must not exceed 90 days). 2.  Debtors are current/not current in their plan payment (if payments are not current state arrearage): 3.  Term of plan is   months and current plan payment is $  per   (if plan is currently a 60 month plan information must be given as to how plan will be completed on time). 4.  Detailed reason for suspension: 5.  Debtors propose to make up payments missed by  . 6.  Debtor will incur an additional attorney fee of $ . Debtor's Attorney Verification The statements in the foregoing Motion are true to the best of my knowledge and belief. Debtor  LBR-F (07-04)
Click to view form.
 UNITED STATES BANKRUPTCY COURT FOR THE   WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER This matter having come before the Court on Motion by the debtor(s) to Suspend Plan Payments to the Trustee and the Court being sufficiently advised, IT IS HEREBY ORDERED that the debtor(s) plan payments be suspended from   to   and these suspended payments shall be satisfied by  . * IT IS FURTHER ORDERED that debtor's counsel is awarded an additional $  which shall be paid by the Trustee. *language to be added if applicable LBR-F (07-04)
Click to view form.

Form G (07-04).
Text

 UNITED STATES BANKRUPTCY COURT FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION TO INCUR CREDIT POST-CONFIRMATION Debtor moves the Court for authority to incur credit and in support of the Motion submits the following information: 1.  Amount to be borrowed  . 2.  Interest rate  . 3.  Term of loan and amount of installment payment:   months at $  per month. 4.  Purpose of loan:       If loan is for the purchase of a home, disclose source of downpayment/closing costs and attach copy of contract to Motion. 5.  Payments are current with Trustee?   Yes    No.  If no, explain reason:  . 6.  State whether debtor relies on budget submitted at the time of confirmation or if a new budget is attached (a new budget must be attached, if the case is over one year old). 7.  State whether funds from the loan will be used to pay any debts in the Plan. 8.  State whether the debtor will incur any additional attorney's fees. Debtor's Attorney Verification The statements in the foregoing Motion are true to the best of my knowledge and belief. Debtor
Click to view form.
 UNITED STATES BANKRUPTCY COURT  FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER This matter having come before the Court on Motion by the debtor(s) to Incur Post-Confirmation Credit and the Court being sufficiently advised, IT IS HEREBY ORDERED that the debtor(s) is authorized to incur credit in the amount of $  for the purpose of  . IT IS FURTHER ORDERED that debtor's counsel is awarded an additional $  which shall be paid by the Trustee. *language to be added if applicable LBR-G (07-04)
Click to view form.

Form H (07-04).
Text

 UNITED STATES BANKRUPTCY COURT FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION TO REDEEM PROPERTY Debtor(s) hereby move(s) the Court pursuant to  Section 722 of Title 11, United States Code , for an Order permitting the Debtor(s) to redeem an item of tangible personal property from a lien securing a dischargeable consumer debt. 1. The item of personal property involved is   which is intended primarily for personal, family or household use. 2. The debtor originally purchased the property on   (give date) and the original purchase price was $ . 3. The debtor has/has not obtained an appraisal and believes the fair market value of the property to be (put a value for each item if more than one)  . 4. The security interest of   in said property, except to the extent ofthe amount of the allowed secured claim of said creditor, is a dischargeable consumer debt. 5. The amount of the allowed secured claim of said creditor has been or should be fixed by the Court as the sum of $ . 6. The debtor represents that the debtor will have cash available to redeem the property within ten (10) days of the entry of the requested Order. WHEREFORE, the Debtor moves the Court for an Order permitting the Debtor to redeem said property by paying said creditor the aforesaid sum, and finding that the remainder of the claim of said creditor is a dischargeable consumer debt. *Any objections to this redemption must be filed within 15 days from the date this Motion was filed. If no written objection is received, an order approving the redemption may be entered. Dated:  Attorney for Debtor(s) Address Phone No.  CERTIFICATE OF SERVICE I certify that a copy of this Motion to Redeem Property was served by upon   this   day of  , 20 . Attorney LBR-H (07-04)
Click to view form.
 UNITED STATES BANKRUPTCY COURT FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER Notice having been given and no objections having been filed, IT IS HEREBY ORDERED that the debtor be allowed to redeem the property described as: by paying the Creditor, the sum of $  within ten (10) days of the entry of this Order, or by surrendering the property to the Creditor. LBR-H (07-04)
Click to view form.

Form I (07-04).
Text

 UNITED STATES BANKRUPTCY COURT  FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION TO AVOID LIEN Debtor, by counsel, hereby moves the Court pursuant to  Section 522(f) of the Bankruptcy Code  to avoid the lien on the following described property: In support of said Motion, Debtor states: 1.   , a creditor, filed a lien in the Office of the Clerk of   and a copy of the lien is attached. 2.  The amount of the claim which the lien secures is $ . 3.  The above mentioned lien is a   lien. 4.  Debtor submits the following information on the value of the property:  A).  Fair Market Value:  $ .  B).  Value listed in Schedules:  $ .  C).  Value according to records of County Property Valuation Administration:  $ .  D).  Purchase Price:  $ .  E).  Date of Purchase:  $ .  F).  Appraised Value (if recently appraised):  $ .  G).  Senior mortgages or liens on the property:   . 5.  The trustee has/has not abandoned the property. 6.  The debtor does/does not claim an exemption of $  in said property. 7.  The lien held by the creditor impairs the exemption of the debtor in the property described in the Motion. WHEREFORE, the debtor moves the Court to order the lien void for such other relief as the debtor may be entitled. *Any objections to this Motion must be filed within 15 days of the Certificate of Service date below. Should no objection be received, an Order approving this Motion to Avoid Lien may be entered. Attorney for Debtor(s) Address Phone No. CERTIFICATE OF SERVICE I certify that a copy of this Motion was served upon,  , this   day of  , 20 . Attorney for Debtor(s)  LBR-I (07-04)
Click to view form.
 UNITED STATES BANKRUPTCY COURT  FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER Notice having been given and no objections having been filed to the Motion to Avoid Lien; IT IS HEREBY ORDERED that the lien of   in the following described property is, AVOIDED. LBR-I (07-04)
Click to view form.

Form J (07-04).
Text

 UNITED STATES BANKRUPTCY COURT  FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION TO LIMIT NOTICING REQUIREMENTS Debtor, by counsel, moves the court pursuant to the Local Bankruptcy Rule to limit the noticing requirement to those persons who request notice and other person required by the rule. Dated:  Attorney for Debtor(s) Address Phone No. CERTIFICATE OF SERVICE I certify that a copy of this Motion was served upon,   this   day of  , 20 . LBR-J (07-04)
Click to view form.
 UNITED STATES BANKRUPTCY COURT  FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER LIMITING NOTICING REQUIREMENTS On Motion of the debtor and the Court being sufficiently advised; IT IS HEREBY ORDERED that all creditors and other entities who wish to receive notice on all matters file a request with the Clerk indicating that all notices be mailed to them on or before  . All parties filing such a request shall serve a copy on debtor's counsel. IT IS FURTHER ORDERED that all notices required to be given under  Rule 2002 of the Federal Rules of Bankruptcy Procedure  shall be deemed satisfied by service only upon: 1) all secured creditors who are not represented by counsel, 2) all counsel of record for parties in interest, 3) the United States Trustee, 4) counsel for the unsecured creditors committee and any other committees, 5) governmental units having claims, and 6) all persons who file with the Court a request to receive such notices. LBR-J (07-04)
Click to view form.

Form K (07-04).
Text

 UNITED STATES BANKRUPTCY COURT  FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION TO DISBURSE UNCLAIMED MONIES It appearing that in the above-named case a dividend check in the amount of $  made payable to  , Creditor, was unnegotiated by said Creditor, the Trustee having issued a stop payment on the unnegotiated dividend check, and the Clerk having subsequently deposited the funds into the Registry Account for Unclaimed Monies to be held in said account for the benefit of the Creditor, The Creditor,  , now moves this Court to order the disbursement of said funds held in the Registry Account for Unclaimed Monies, and in support of this Motion states: [Provide a brief history and possible reasons for the funds being undeliverable or check having been unnegotiated. Reference required documentation, e.g., proof of identity, affidavit with certificate of a Notary Public, and any additional supporting documents, and attach as exhibits. See “Procedures for Recovering Unclaimed Dividends” for further information regarding corporations, new ownership, and locators. WHEREFORE, Claimant requests that the Court issue an order directing the Clerk to make disbursement of said funds held in the Registry Account for Unclaimed Monies for the benefit of the Creditor,  . Dated:  Creditor Address Phone No. CERTIFICATE OF MAILING I hereby certify that on   a true and correct copy of the foregoing Motion to Disburse Unclaimed Monies was served upon the United States Attorney for the Western District of Kentucky, Bank of Louisville Building, 510 West Broadway, Louisville, Kentucky 40202. CREDITOR LBR-K (07-04)
Click to view form.
 UNITED STATES BANKRUPTCY COURT FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER TO DISBURSE UNCLAIMED MONIES The Court finds that an amount of $  deposited in the Registry Account for Unclaimed Monies for the benefit of Creditor,  , for reasons stated in the Motion filed contemporaneously herewith, is due and owing to said Creditor, therefore, IT IS ORDERED that the Clerk, U.S. Bankruptcy Court, Western District of Kentucky, disburse this unclaimed dividend of $  to: LBR-K (07-04)
Click to view form.

Form L (07-04).
Text

 UNITED STATES BANKRUPTCY COURT FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) SCHEDULE OF ALLOWED CLAIMS Debtor(s) by counsel, states that the following claims have been duly proven, and should be allowed as unsecured and paid in accordance with the Order of Confirmation. Dated:  Attorney for Debtor(s) Address Phone No. LBR-L (07-04)
Click to view form.

Form M (07-04).
Text

 UNITED STATES BANKRUPTCY COURT FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION TO STRIP OFF A JUNIOR LIEN Debtor(s), by counsel, hereby moves the Court to strip off the lien of creditor,  , on the following described property:         (Insert physical property address and legal description)        Debtor(s) intends to strip off creditor,  , lien and to treat said creditor's claim as unsecured. Debtor(s) states that the basis for the lien stripping is lack of equity in the encumbered property and in support of said Motion submits the following information: 1.  The amount of the claim which the lien secures is $ . 2.  The above mentioned lien is a   lien. 3.  Debtor submits the following information on the value of the property:  A). Fair Market Value: $ .  B). Value listed in Schedules: $ .  C). Value according to records of County Property Valuation Administration: $ .  D). Purchase Price: $ .  E). Date of Purchase:  .  F). Appraised Value (if recently appraised): $ .  G). Senior mortgages or liens on the property and their amount:    . 4. The trustee has/has not abandoned the property. 5. The debtor(s) does/does not claim an exemption of $  in said property. 6. The lien held by the creditor impairs the exemption of the debtor in the property described in the Motion. WHEREFORE, the debtor moves the Court to order the lien stripped off, the claim treated as unsecured, and for such other relief as may be entitled. Attorney for Debtor(s) Address Phone No. CERTIFICATE OF SERVICE I certify that a copy of this Motion was served upon   this   day of  ,  . Attorney for Debtor(s) LBR-M (07-04)
Click to view form.
 UNITED STATES BANKRUPTCY COURT  FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER This matter having come before the Court on the Motion by debtor(s) to Strip Off a Junior Lien and the Court being sufficiently advised, IT IS HEREBY ORDERED that the junior lien of creditor,  , in the property described as  is, STRIPPED OFF, and shall be treated as an UNSECURED claim under the Chapter 13 case. Should the debtor(s) complete their Chapter 13 plan and receive a discharge, the property will vest in the debtor(s) free and clear of this lien. Should the debtor(s) fail to complete the plan and receive a discharge, upon the dismissal of the bankruptcy case any lien stripped off and avoided will be reinstated pursuant to  § 349(b)(1)(C) of the Bankruptcy Code . Likewise, should the case be converted to Chapter 7, any lien stripped off will also be reinstated. LBR-M (09-04)
Click to view form.

Form N (1-24-06).
Text

 UNITED STATES BANKRUPTCY COURT FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION TO EXTEND TIME FOR CREDIT COUNSELING Debtor, by counsel, hereby moves the Court pursuant to 11 U.S.C. § 109(h)(3)(A)(i-iii) for an extension of thirty (30) days from the date of the filing of the petition to obtain credit counseling and file with the Court the certificate from the approved nonprofit budget and credit counseling agency that provided the credit counseling services pursuant to 11 U.S.C. § 521(b). In support of said Motion, debtor states: [Describe the exigent circumstances that merit the extension of time and provide a brief history or statement indicating credit counseling services were requested but unable to be obtained during the five (5) day period beginning on the date on which the debtor made that request. Reference any supporting documentation and attach as an exhibit.] Wherefore, the debtor respectfully requests that the Court grant an extension of thirty (30) days from the date of the filing of the petition to obtain credit counseling in accordance with 11 U.S.C. § 109(h)(3). Dated:  Debtor's Attorney Address Phone CERTIFICATION The undersigned certifies under penalties of perjury, that I have read the foregoing motion, and certify that the statements therein contained are true and complete to the best of my knowledge, information and belief. Dated:  Debtor's Signature CERTIFICATE OF SERVICE I certify that a copy of this Motion to Extend Time for Credit Counseling was served upon  , this   day of  , 20 . Debtor's Attorney
Click to view form.
 UNITED STATES BANKRUPTCY COURT FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER Upon motion of the debtor and the Court now being sufficiently advised, IT IS HEREBY ORDERED that the debtor be granted an extension of thirty (30) days from the date of the filing of the petition to obtain credit counseling in accordance with 11 U.S.C. § 109(h). LBR-N (01-06)
Click to view form.

Form O (1-24-06).
Text

 UNITED STATES BANKRUPTCY COURT FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION FOR EXEMPTION FROM CREDIT COUNSELING Debtor, by counsel, hereby moves the Court pursuant to 11 U.S.C. § 109(h)(4) for an exemption from the requirement to obtain credit counseling. In support of said Motion, debtor states: [Describe the circumstances that merit the exemption and provide a brief history or statement indicating whether you are claiming incapacity, disability, or active military duty in a military combat zone. Reference any supporting documentation and attach as an exhibit.] Wherefore, the debtor respectfully requests that the Court grant the debtor an exemption from the requirement to obtain credit counseling. Dated:  Debtor's Attorney Address Phone CERTIFICATION The undersigned certifies under penalties of perjury, that I have read the foregoing motion, and certify that the statements therein contained are true and complete to the best of my knowledge, information and belief. NOTICE Any objections to this Motion for Exemption from Credit Counseling must be filed within fifteen (15) days from the date this Motion was filed. If no written objection is received, an Order approving the Motion may be entered. CERTIFICATE OF SERVICE I certify that a copy of this Motion for Exemption from Credit Counseling was served upon  , this   day of  , 20 . Debtor's Attorney
Click to view form.
 UNITED STATES BANKRUPTCY COURT FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER Notice having been given and no objections having been filed, IT IS HEREBY ORDERED that the debtor be granted an exemption from the requirement to obtain credit counseling in accordance with 11 U.S.C. § 109(h)(4). LBR-O (01-06)
Click to view form.

Form P (1-24-06).
Text

 UNITED STATES BANKRUPTCY COURT FOR THE WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) MOTION FOR EXEMPTION FROM  FINANCIAL MANAGEMENT INSTRUCTIONAL COURSE Debtor, by counsel, hereby moves the Court pursuant to 11 U.S.C. § 727(a)(11) and 11 U.S.C. § 109(h)(4) for an exemption from the financial management instructional course requirement. In support of said Motion, debtor states: [Describe the circumstances that merit the exemption and provide a brief history or statement indicating whether you are claiming incapacity, disability, or active military duty in a military combat zone. Reference any supporting documentation and attach as an exhibit.] Wherefore, the debtor respectfully requests that the Court grant the debtor an exemption from the financial management instructional course requirement. Dated:  Debtor's Attorney Address Phone  CERTIFICATION The undersigned certifies under penalties of perjury, that I have read the foregoing motion, and certify that the statements therein contained are true and complete to the best of my knowledge, information and belief. Dated:  Debtor's Signature CERTIFICATE OF SERVICE I certify that a copy of this Motion for Exemption from Financial Management Instructional Course was served upon  , this   day of  , 20 . Debtor's Attorney
Click to view form.
 UNITED STATES BANKRUPTCY COURT FOR THE  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) ORDER Upon motion of the debtor and the Court now being sufficiently advised, IT IS HEREBY ORDERED that the debtor be granted an exemption from the financial management instructional course requirement in accordance with 11 U.S.C. § 727(a)(11) and 11 U.S.C. § 109(h)(4). LBR-P (01-06)
Click to view form.

Form Q (04-07).
Text

 UNITED STATES BANKRUPTCY COURT  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) CHAPTER 13    CERTIFICATION OF PLAN COMPLETION AND  REQUEST FOR DISCHARGE  The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1)  All plan payments have been completed and the debtor is entitled to discharge. 2)  Pursuant to 11 U.S.C. § 1328(a), all amounts payable or domestic support obligations due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid to: Name:  Address:   (repeat for multiple payees) The debtor's employer and address Name:  Address:  3)  The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1328(h) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). 4)  The debtor has not received a discharge in a case filed under 7, 11, or 12 of this title during the 4-year period preceding the date of the order for relief under this chapter, or in a case filed under chapter 13 of this title during the 2-year period preceding the date of such order. 5)  The debtor has completed an instructional course concerning personal financial management described in 11 U.S.C. § 111 and has either previously filed Official Form 23 so certifying with the Court, or such certification and accompanying documents contemporaneously filed herewith. The undersigned requests that a discharge be granted in accordance with 11 U.S.C. § 1328. Dated:  Debtor Debtor LBR-Q (04-07)
Click to view form.

Form R (04-07).
Text

 UNITED STATES BANKRUPTCY COURT  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) ) CASE NO. ) ) Debtor(s) ) CHAPTER 13   CERTIFICATION OF DEBTOR INFORMATION REGARDING  REQUEST FOR HARDSHIP DISCHARGE   The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1)  All of the requirements of 11 U.S.C. § 1328(b) have been met and the debtor is entitled to a hardship discharge. 2)  Pursuant to 11 U.S.C. § 1328(a), all amounts payable or domestic support obligations due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan)  have/have not (select one)  been paid to: Name:  Address:   (repeat for multiple payees) The debtor's employer and address Name:  Address:  3)  The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1328(h) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). 4)  The debtor has completed an instructional course concerning personal financial management described in 11 U.S.C. § 111 and has either previously filed Official Form 23 so certifying with the Court, or such certification and accompanying documents contemporaneously filed herewith. The undersigned requests that a discharge be granted in accordance with 11 U.S.C. § 1328(b). Dated:  Debtor Debtor LBR-R (04-07)
Click to view form.

Form S. 
Text

 UNITED STATES BANKRUPTCY COURT  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) CASE NO. ) ) CHAPTER 11 ) Debtor(s). ) CERTIFICATION OF PLAN COMPLETION AND REQUEST FOR DISCHARGE ) The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1)  All plan payments have been completed and the debtor is entitled to a discharge. 2)  Pursuant to 11 U.S.C. § 1129(a)(14), all amounts payable for domestic support obligations due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid. 3)  The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1141(d)(5)(C) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). The undersigned requests that a discharge be granted in accordance with 11 U.S.C. § 1141(d)(5)(A). Date: Debtor(s) Local Form S
Click to view form.

Form T. 
Text

 UNITED STATES BANKRUPTCY COURT  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) CASE NO. ) ) CHAPTER 11 ) Debtor(s). ) CERTIFICATION OF DEBTOR ELIGIBILITY REGARDING REQUEST FOR DISCHARGE PRIOR TO COMPLETION OF PLAN PAYMENTS ) ) The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1)  All of the requirements of 11 U.S.C. § 1141(d)(5)(B) have been met and the debtor is entitled to a hardship discharge. 2)  Pursuant to 11 U.S.C. § 1129(a)(14), all amounts payable for domestic support obligations due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid. 3)  The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1141(d)(5)(C) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). Date: Debtor(s) Local Form T
Click to view form.

Form U. 
Text

 UNITED STATES BANKRUPTCY COURT  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) CASE NO. ) ) CHAPTER 11 ) Debtor(s). CERTIFICATION AND REQUEST FOR ENTRY OF FINAL DECREE ) The above-captioned debtor certifies that the estate of the above-named debtor has been fully administered, and requests that a Final Decree be entered closing this case pursuant to Fed. R. Bankr. P. 3022. ESTIMATED DISTRIBUTIONS Total amounts proposed to be paid in the confirmed plan: 1. Total Secured Claims Allowed 2. Total Priority Claims Allowed 3. Total Unsecured Claims Allowed DIVIDEND What percentage of dividend is to be paid to the unsecured creditors when the case is fully consummated? Date: Debtor(s) Local Form U
Click to view form.

Form V. 
Text

 UNITED STATES BANKRUPTCY COURT  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) CASE NO. ) ) CHAPTER 12 ) Debtor(s). ) CERTIFICATION OF PLAN COMPLETION AND REQUEST FOR DISCHARGE ) The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1)  All plan payments have been completed and the debtor is entitled to a discharge. 2)  Pursuant to 11 U.S.C. § 1228(a), all amounts payable for domestic support obligations due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid.  3)  The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1228(f) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). The undersigned requests that a discharge be granted in accordance with 11 U.S.C. § 1228. Date: Debtor(s) Local Form V
Click to view form.

Form W. 
Text

 UNITED STATES BANKRUPTCY COURT  WESTERN DISTRICT OF KENTUCKY IN RE: ) ) CASE NO. ) ) CHAPTER 12 ) ) CERTIFICATION OF DEBTOR INFORMATION REGARDING REQUEST FOR HARDSHIP DISCHARGE ) Debtor(s) ) The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1)  All of the requirements of 11 U.S.C. § 1228(b) have been met and the debtor is entitled to a hardship discharge.  2)  Pursuant to 11 U.S.C. § 1228(a), all amounts payable for domestic support obligations due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid. 3)  The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1228(f) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). Date: Debtor(s) Local Form W
Click to view form.
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Compiler's Notes.
The order of the United States Bankruptcy Court, Eastern District of Kentucky, dated December 10, 1991, adopting local rules read: “The attached Local Rules and Forms shall govern practice in United States Bankruptcy Court for this district on and after that date.”
Rule 1001-1.  Citation and authority.
Text
These rules are the Local Rules of the United States Bankruptcy Court for the Eastern District of Kentucky, and may be cited as KYEB LBR  _________ - _________ .
Except as otherwise defined in the Local Rules, terms will have the meaning given them in the Bankruptcy Code. The following defined terms are used herein:
 	(a)  “APM” means the Administrative Procedures Manual promulgated by the Court which is posted on the Court’s Website.
 	(b)  “Bankruptcy Code” means 11 U.S.C. §§ 101 et seq.
 	(c)  “Bankruptcy Court” or “Court” means the United States Bankruptcy Court for the Eastern District of Kentucky.
 	(d)  “Certified User” means a party certified to use the ECF System in accordance with the APM.
 	(e)  “Court’s Website” means the official website of the Bankruptcy Court, currently at www.kyeb.uscourts.gov.
 	(f)  “District Court Local Rules” means the Joint Local Rules for the United States District Courts for the Eastern and Western Districts of Kentucky.
 	(g)  “ECF System” means Electronic Case Filing System.
 	(h)  “FRBP” means Federal Rules of Bankruptcy Procedure.
 	(i)  “FRCP” means Federal Rules of Civil Procedure.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, effective December 1, 2013.)
Annotations

Compiler's Notes.
These rules became effective May 1, 1997, and were adopted pursuant to Rule 9029 of the Federal Rules of Bankruptcy Procedure.
The order of the United States District Court of the Eastern District of Kentucky, dated April 15, 1997, authorizing the adoption of these rules read: “Whereas, Rule 9029 of the Federal Rules of Bankruptcy Procedure permits the District Court to authorize the Bankruptcy Judges to make rules of practice and procedure in bankruptcy cases, and the court being advised,
“IT IS ORDERED that the Judges of the United States District Court, by William O. Bertelsman, Chief Judge, hereby authorizes the Bankruptcy Court for the Eastern District of Kentucky to adopt such Local Rules as they deem appropriate, said Local Rules to be effective May 1, 1997.”
The order of the United States Bankruptcy Court, Eastern District of Kentucky, dated April 30, 1997, adopting local rules read: “The attached renumbered and revised rules are hereby adopted as the Local Rules for the United States Bankruptcy Court for the Eastern District of Kentucky effective May 1, 1997.”
Rule 1001-2.  Organization of local rules.
Text
The local rules are numbered to correspond to the number of the Federal Rule of Bankruptcy Procedure dealing with the same general subject as required by the Uniform Numbering System for Local Bankruptcy Rules; and thus, are not always consecutively numbered.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 1001-3.  Application.
Text
Unless referred to in the District Court Local Rules list posted in the APM on the Court’s Website, the District Court Local Rules do not apply to cases and proceedings in the Bankruptcy Court.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 25, 2015, and effective December 1, 2015.)
Rule 1002-2.  Voluntary Petition — Legal Entity
Text
(a)  The petition of a legal entity that is not an individual must include a resolution or other sufficient evidence of authority of the officer(s), director(s), manager(s), member(s) or other person as required by the relevant governing documents and/or statutes applicable to the debtor:
 	(i)  authorizing the debtor to request relief under a particular chapter of the Bankruptcy Code; and
 	(ii)  designating the individual authorized to sign the petition on behalf of the entity.
(b)  At the time the petition is filed, the debtor must tender a proposed order designating the person identified in subpart (a) above as the individual designated to perform the duties of the debtor set out in FRBP 4002 and 9001(5)(A).
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 1006-1.  Fees — Installment payments.
Text
(a)  When leave is granted in accordance with FRBP 1006 to pay in installments, and unless otherwise ordered, the debtor must pay the applicable fees and charges required by 28 U.S.C. § 1930 in not more than 4 equal monthly installments in the amounts posted on the Court’s Website.
(b)  Payment of installments through a chapter 13 plan is not allowed.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 1007-1.  Lists, Schedules & Statements
Text
(a)  The “Statement About Your Social Security Numbers” (Official Form B121) required by FRBP 1007(f) must not be included in an electronically filed petition.
(b)  Any paper petition filed must include the “Statement About Your Social Security Numbers” (Official Form B121) required by FRBP 1007(f).
(c)  Copies of all payment advices or other evidence of payment from any employer of the debtor received by the debtor within 60 days before the date of the filing of the petition:
 	(i)  must not be filed with the court unless otherwise ordered; and
 	(ii)  must be provided within 14 days of the filing of the petition to:
 		(A)  the trustee;
 		(B)  with the exception of chapter 13 cases, to the U.S. Trustee; and
 		(C)  to any creditor who timely requests copies of the payment advices or other evidence of payment.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 25, 2015, and effective December 1, 2015.)
Rule 1007-2.  Mailing — List.
Text
(a)  A petition initiating a case under the Bankruptcy Code must be accompanied by a separate mailing list containing the name, address and zip code of all entities to be notified of the case including those listed in Schedules D - H. For a petition filed electronically, the entities uploaded to the case will suffice as the mailing list.
(b)  The mailing list filed with a chapter 7, chapter 9, chapter 12, chapter 13, or chapter 15 petition must include the address of the Internal Revenue Service or the Kentucky Department of Revenue only when the debtor owes a debt to those entities or, in a chapter 13 case, when the debtor has not filed all required tax returns for taxable periods ending during the 4-year period prior to the filing of the petition.
(c)  The mailing list submitted with a chapter 11 case must contain the address of the Internal Revenue Service and the Kentucky Department of Revenue whether or not the debtor is indebted to such taxing entity.
(d)  The address to be used for the Internal Revenue Service and the Kentucky Department of Revenue in the mailing list is posted on the Court’s Website.
(e)  If the debtor is a legal entity that is not an individual, the names and last known addresses of the debtor’s representative designated pursuant to KYEB LBR 1002-2, equity security holders, general partners or other person or party that has an ownership interest of any nature in the debtor, must be included on the mailing list.
(f)  Each mailing list referred to in these Local Rules must comply with the mailing list specifications posted on the Court's Website.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 1008-1.  Verification of Petition & Accompanying Papers
Text
If a petition is filed without the schedules and statements as permitted by FRBP 1007(c), the mailing list will suffice as a list of all entities to be notified of the bankruptcy case only if it is accompanied by an unsworn declaration of the debtor(s) as required by FRBP 1008.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 1009-1.  Amendments to Lists, Schedules & Statements.
Text
(a)  An amendment to a debtor’s petition, schedules, statements or lists, must be signed by the debtor(s) and must be served by the debtor(s) on the trustee and any affected creditor or party-in-interest and may be in the form prescribed by Local Form 1009-1(a).
(b)  An amendment adding, deleting or changing the address of any creditor or party-in-interest on Schedules D – H must include a separate mailing list setting forth only the name and address of the creditor or party-in-interest set forth in the amendment. If a mailing list does not accompany the amendment, the clerk may delay updating the mailing database until the mailing list is provided.
(c)  In addition to the amendment, the debtor must serve a copy of the original “Certificate of Commencement of Case” and the “Statement About Your Social Security Numbers” on any party added to schedules D through H.
(d)  If a “Statement About Your Social Security Numbers” was incorrect when submitted or filed, an amendment must be filed and the debtor must serve a copy of the amendment with the complete and corrected social security number on all parties previously served with the “Certificate of Commencement of Case”. Within 7 days of such service, the debtor must file a certificate of service that debtor has complied with this requirement. Notwithstanding the foregoing, neither the electronically filed amendment nor its certificate of service should include any documentation showing the debtor’s complete social security number.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 25, 2015, and effective December 1, 2015; amended November 13, 2017 and effective December 1, 2017.)
Rule 1071-1.  Divisions — Bankruptcy Court.
Text
(a)  The divisions of the Bankruptcy Court are posted on the Court's Website.
(b)  A motion requesting that hearings in a case be held in a division of the Court other than the division to which the case is assigned must be filed at the time the original petition is filed unless otherwise ordered by the Court. Except in chapter 11 cases, the Court may act on such motion without the necessity of notice or hearing.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 1073-1.  Assignment of Cases.
Text
(a)  Bankruptcy petitions are assigned by the clerk to the division that contains the county in which the debtor resides at the time of filing. For purposes of assignment, the residence of a debtor who is not an individual is the location of debtor’s registered agent for service of process within the District; or if none, in the division where debtor has its principal place of business in the District.
(b)  The judge to whom a case has been assigned has the primary responsibility with respect to all proceedings arising in, under, or related to that case; provided, however, all judges have concurrent jurisdiction and may act in any matter in the absence of, or with the consent of, the judge to whom the case or proceeding is assigned.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 1075-1.  Incorporation of Interim Bankruptcy Rule 1007-I.
Text
Interim Rule 1007-I is applicable in this District until such time that FRBP 1007 is amended in accordance with the National Guard and Reservist Debt Relief Act of 2008, Pub. L. 110-438, as amended by Pub. L. 112-64, or the law expires without being extended by subsequent legislation. Interim Rule 1007-I is available at www.uscourts.gov/RulesAndPolicies/rules/current-rules.aspx.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2002-1.  Notice to Creditors & Other Interested Parties — General 14 Day Notice Requirement
Text
(a)  Unless the Bankruptcy Code or a Federal Rule of Bankruptcy Procedure specifically requires otherwise, any notice of a deadline or hearing must include a certificate of service indicating that each party served has been given at least 14 days notice of the deadline or hearing date.
(b)  At the discretion of the Court, matters may be heard on less than 14 days notice when accompanied by a request to shorten notice as set forth in KYEB LBR 9014-1.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2003-1.  Meeting of Creditors & Equity Security Holders
Text
(a)  Trustees may continue the initial and any subsequently scheduled § 341 meeting without the need for Court Order. Any required service of the notice of the continued meeting date, time and place shall be the responsibility of counsel for the debtor.
(b)  Unless continued as provided in subpart (a), a request to continue the § 341 meeting may be made by motion which states the basis for the request, the number of prior continuances and why the meeting was not continued pursuant to subpart (a). The motion must be served on the trustee, U.S. Trustee, and all the entities listed on the mailing list and may be acted upon by the Court without a hearing. A continued § 341 meeting must be set at the convenience of the trustee.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2004-1.  Depositions & Examinations.
Text
An order on a motion for an examination under FRBP 2004 may be entered without a hearing unless an objection is filed within 3 days after the motion is filed.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 13, 2017 and effective December 1, 2017.)
Rule 2012-1.  Substitution of Trustee or Successor Trustee — Accounting.
Text
Subject to any applicable rule of professional conduct or privilege, the successor trustee is entitled to possession of all books and records of the previous trustee related to the bankruptcy case. The previous trustee has the right to maintain copies of or view the books and records in the hands of the successor trustee to prepare a tax return or for other legitimate uses.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2014-1.  Employment of Professionals.
Text
A party seeking an order to employ a professional under FRBP 2014 may request approval on notice and opportunity for hearing for the longer of (a) 21 days after the filing of the petition; or (b) 14 days after filing the application.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2015-1.  Trustee Expenditures and Interim Distributions.
Text
(a)  A trustee may pay, without prior Court approval, the following:
 	(i)  bank servicing fees to the extent authorized by the Uniform Depository Agreement that exists between the bank used by the trustee as a depository for estate funds and the U.S. Trustee;
 	(ii)  bond premiums required by 11 U.S.C. § 322(a); and
 	(iii)  obligations to taxing agencies arising under 11 U.S.C. § 507(a)(2), provided that the estate is, and is likely to remain, administratively solvent.
(b)  Nothing in this Rule excuses a trustee from maintaining proper documentation of all expenses paid and itemizing all expenses incurred in a Final Report.
(c)  Before filing any motion to make an interim distribution to creditors, a chapter 7 trustee must submit to the U.S. Trustee a copy of the motion together with an Estate Property Record and Report (United States Trustee Form 1), a Cash Receipt and Disbursement Record (United States Trustee Form 2), and the proposed dividend distribution. The chapter 7 trustee must allow at least 14 days for the U.S. Trustee to review the submissions before filing the motion to make interim distribution. Within 14 days of the trustee’s filing of a motion to make an interim distribution, the U.S. Trustee must file a statement that the motion has been reviewed with
 	(i)  no objection, or
 	(ii)  state an objection to the motion.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2016-1.  Compensation of Professionals.
Text
(a)  All fee applications must substantially conform with the Guidelines for Reviewing Applications for Compensation and Reimbursement of Expenses Filed Under 11 U.S.C. § 330, see 28 C.F.R. pt. 58, app. A, or the Guidelines for Reviewing Applications for Compensation and Reimbursement of Expenses Filed under 11 U.S.C. § 330 for Attorneys in Larger Chapter 11 Cases, see 78 Fed. Reg. 36248 (June 17, 2013) (modified 78 Fed. Reg. 40507) (effective Nov. 1, 2013) (to be codified at 28 C.F.R. pt. 58, app. B), as applicable.
(b)  All fee applications, including interim and supplemental applications, shall include a summary that shows total fees and expenses previously applied for, granted and/or denied.
(c)  Service of an application for compensation or reimbursement of expenses that is for $1,000 or less may be limited to the debtor, debtor’s counsel, trustee, and/or committee, as applicable, on 14 days notice.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2016-2.  Compensation of Attorneys in Chapter 13 Cases.
Text
(a)  The debtor’s attorney in a chapter 13 case may accept – in lieu of filing an itemized application for compensation – a presumptively reasonable fee in an amount up to and including $3,500, provided a plan is confirmed and
 	(i)  debtor and counsel for debtor agree to and execute the Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys set forth in Local Form 2016-2(a)(i); and
 	(ii)  within 14 days of the filing of the petition, counsel for the debtor files a Certification that substantially complies with Local Form 2016-2(a)(ii).
(b)  The presumptively reasonable fee includes:
 	(i)  all services rendered up to and including confirmation of a plan as set forth in the Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys;
 	(ii)  services rendered in post-confirmation matters referenced in the Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys; and
 	(iii)  representation in any two (2) post-confirmation matters from the following list:
• Responding to a motion to dismiss the case for failure to make plan payments, including a motion to modify;
• Responding to a motion for relief from stay;
• Filing a motion to modify the plan (including a motion to suspend plan payments);
• Addressing a trustee’s motion to modify the plan;
• Filing an application to incur debt; or
• Filing a motion to sell property.
 	(iv)  All expenses incurred in connection with the above, excluding filing fees and reimbursement of actual costs for required prepetition credit counseling.
(c)  The presumptively reasonable fee does not include:
 	(i)  Defense of any adversary proceeding;
 	(ii)  Representation in any unanticipated litigation or contested proceeding(s) arising from the debtor’s failure to provide complete and accurate information to the attorney; or
 	(iii)  Representation in any matter not otherwise addressed in the Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys.
(d)  The presumptively reasonable fee may be allowed in the order confirming the plan without further order.
(e)  Any compensation or reimbursement of expenses sought in excess of the presumptively reasonable fee of $3,500 must be requested by filing an itemized application for compensation under FRBP 2016 and KYEB LBR 2016-1 and certifying that the services for which compensation is sought are in addition to the services required to be performed by sub-part (b)(iii).
(f)  An attorney seeking compensation for services rendered in a case dismissed prior to confirmation of a plan may file an itemized application for compensation under FRBP 2016 and KYEB LBR 2016-1 within 14 days after entry of the order of dismissal. The trustee will pay any allowed fee to the attorney to the extent funds are available after payment of pre-confirmation adequate protection payments, prior to returning any remaining funds to the debtor.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 25, 2015, and effective December 1, 2015; amended November 13, 2017 and effective December 1, 2017.)
Rule 2016-3.  Disclosure of Compensation.
Text
If an attorney commences representation of the debtor in a case or in connection with a case after the filing of the petition, such attorney must file the statement required by FRBP 2016(b) no later than 14 days after commencement of representation.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2081-2.  Chapter 11 — Complex Cases.
Text
(a)  A complex chapter 11 is defined as a case under chapter 11 of the Bankruptcy Code that requires special scheduling and other procedures because of a combination of one or more of the following factors:
 	(i)  the need for “first day” emergency hearings for consideration of the use of cash collateral, debtor in possession financing, and other matters vital to the survival of the business;
 	(ii)  the size of the case including the amount of debt, number of related debtors, number of creditors and/or parties-in-interest;
 	(iii)  claims against the debtor in possession and/or equity interests in the debtor in possession are publicly traded (with some creditors possibly being represented by indenture trustees);
 	(iv)  the need for simplification of noticing and hearing procedures to reduce delays and expense; and
 	(v)  other factors deemed relevant by the Court.
(b)  If the debtor in possession believes that the case is a complex chapter 11, the debtor in possession must file a “Notice of Designation as Complex Chapter 11 Case” with the petition, or move for such designation if the notice was not timely filed.
(c)  For a case that is a complex chapter 11, the debtor in possession may file a motion to address matters such as the establishment of a master service list, the scheduling of hearings, and other matters it deems necessary. Such a motion may be treated as a First Day Matter under KYEB LBR 2081-3.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2081-3.  Chapter 11 — Requests For First Day Relief.
Text
(a)  Definition . A motion or application in which the debtor in possession requests a hearing or the entry of an order on an expedited basis after the entry of the order for relief will be considered a “First Day Matter” and will be governed by this rule.
(b)  Scope of First Day Matters . A First Day Matter shall be confined to matters of a nature required to preserve the assets of the estate, to maintain ongoing business operations, establish procedures and such other matters as the Court finds appropriate.
(c)  Notice to the U.S. Trustee . When circumstances permit, counsel for the debtor must contact the U.S. Trustee at least 48 hours prior to filing the petition to advise the U.S. Trustee of the matters on which the debtor intends to seek first day relief and to permit the U.S. Trustee to have input on scheduling the First Day Matter hearing.
(d)  Scheduling a Hearing on First Day Matters . Counsel for a debtor must contact the judges’ chambers to schedule a hearing on First Day Matters.
(e)  Notice of Entry of First Day Orders . Within 2 business days following entry of an order regarding a First Day Matter, the debtor in possession must serve a copy of the order on the parties on an approved service list, if any, or on the creditors described in FRBP 1007(d), all secured creditors, the U.S. Trustee and any other entity that the Court directs.
(f)  Reconsideration of a First Day Order . To the extent requested and allowed by the Court’s schedule, a motion for reconsideration of an order regarding a First Day Matter will be given expedited consideration.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2082-2.  Chapter 12 — Confirmation of Plan.
Text
A chapter 12 plan must include a schedule of the debtor’s projected gross income, expenses and net income for each component of debtor’s operations contemplated by the plan.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 2090-2.  Attorneys — Discipline & Disbarment
Text
An attorney who is currently under discipline by any court must notify the Bankruptcy Court Clerk of the sanction imposed within 7 days after becoming involved in a bankruptcy case or adversary proceeding before this Court; or, if sanctioned during a matter pending before the Court, within 7 days after being so sanctioned or disciplined.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 3002-1.  Claim — By Creditor Holding a Claim in a Chapter 13 Case.
Text
An agreed order allowing a claim or affecting the secured status or payment of a secured claim will not be entered by the Court without a hearing unless the chapter 13 trustee is a signatory.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 13, 2017 and effective December 1, 2017.)
Rule 3002.1-1.  Effect of Notice Under FRBP 3002.1
Text
A notice filed under FRBP 3002.1 shall be deemed to supplement a proof of claim for informational purposes only and does not constitute or otherwise amend the proof of claim. The chapter 13 trustee will not make payment based upon such notice unless otherwise ordered by the Court.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 3003-1.  Claims — Chapter 11 case.
Text
Unless the Court orders otherwise, the time within which unscheduled claims or claims scheduled as disputed, contingent, or unliquidated may be filed in a chapter 11 case shall be the first date set for the hearing on approval of the disclosure statement.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 3009-1.  Dividends — Chapter 7 asset cases — Deadline for amending claims.
Text
When estate funds are available in a chapter 7 case for payment of a dividend to creditors holding allowed unsecured claims, the deadline to file an amended claim for a deficiency remaining after the liquidation of collateral, or to request an extension of time to file an amended claim, is the last date for objecting to the trustee’s application for compensation.
History
(Adopted December 4, 2012 and effective January 1, 2013.)
Rule 3015-1.  Chapter 13 — Plan.
Text
(a)  A chapter 13 plan must conform to Local Form 3015-1(a).
(b)  At the time the chapter 13 plan is filed, the debtor must serve a copy of the plan upon all creditors and other parties in interest and must file a certificate of service.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 13, 2017 and effective December 1, 2017.)
Rule 3015-2.  Chapter 13 — Amendments to Plans.
Text
(a)  A modified chapter 13 plan filed before confirmation must be served on all creditors and parties in interest and must be accompanied by a certificate of service. The modified plan and any order confirming a modified plan must identify the plan as “The Modified Plan Dated  _________ .”
(b)  Unless the Court orders otherwise, a modification will not be considered at the confirmation hearing unless it is both filed and served more than 7 days before the hearing.
(c)  Post-Confirmation Modification:
 	(i)  A request to modify a confirmed plan under 11 U.S.C. § 1329(a) must be made by motion and must contain the proposed modification and the reasons for the modification.
 	(ii)  An agreed order modifying a confirmed plan will not be entered by the Court without a hearing unless the chapter 13 trustee is a signatory.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 3015-3.  Chapter 13 — Confirmation.
Text
(a)  Objections to Confirmation. 
 	(i)  An objection to a modified plan must be filed within 7 days after the filing of a modified plan.
 	(ii)  Notwithstanding the foregoing, an objection by a creditor holding a claim for a domestic support obligation based on 11 U.S.C. § 1325(a)(8) may be filed at any time prior to entry of the order confirming the plan.
 	(iii)  An agreed order resolving an objection to confirmation will not be entered by the Court without a hearing unless the chapter 13 trustee is a signatory.
(b)  Hearing on Confirmation. Confirmation may occur earlier than 21 days after the date of the meeting of creditors under 11 U.S.C. § 341(a).
(c)  Order of Confirmation. Unless otherwise ordered by the Court, the order of confirmation will be tendered by the chapter 13 trustee and must substantially conform to Local Form 3015-3(c). Unless served electronically by the ECF System, a copy of the order of confirmation must be served promptly by the chapter 13 trustee in accordance with the FRBP.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 13, 2017 and effective December 1, 2017; amended December 2, 2020 and effective December 1, 2020.)
Annotations

NOTES TO DECISIONS

 	1. 	Objection Not Timely.
 	2. 	Objection timely.
1. Objection Not Timely.
Where debtors' Chapter 13 plan contained a provision to avoid a judicial lien, and the debtors never filed a motion to avoid such lien, but in turn, the creditor never made a timely objection to the plan provision as required by L.B.R. 3015-3(a)(1), regardless of the procedural irregularities, the bankruptcy court exercised its discretion and held that the lien could not be avoided because the lien did not impair the debtors' homestead exemption pursuant to KRS 427.060. In re Litteral, — B.R. —, 2004 Bankr. LEXIS 1749 (Bankr. E.D. Ky. 2004).
2. Objection timely.
Although a creditor's objection to a Chapter 13 plan was untimely under Bankr. E.D. Ky. R. 3015-3(a)(1)(A) and Fed. R. Bankr. P. 9014, the debtors'  subsequently filed amended plan provided the creditor with a new opportunity to object and thus, its objection was not untimely. In re Starks, — Bankr. —, 2011 Bankr. LEXIS 268 (Bankr. E.D. Ky. 2011).
Rule 3015-4.  Chapter 13 Pre-Confirmation Adequate Protection Payments.
Text
Pre-confirmation adequate protection payments governed by 11 U.S.C. § 1326(a)(1)(C):
 	(a)  may only be made by the chapter 13 trustee; and
 	(b)  shall be proposed by the debtor using Local Form 3015-4(b), which shall be filed and served with the debtor’s chapter 13 plan.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 13, 2017 and effective December 1, 2017.)
Rule 3017-1.  Disclosure statement — Approval.
Text
(a)  In a chapter 11 case, the proponent of a disclosure statement and plan must contact chambers to obtain an appropriate hearing date and time and must submit a proposed Order and Notice for Hearing on Disclosure Statement that substantially conforms to Official Form No. B312 which may be entered by the Court without notice or hearing.
(b)  The order must fix a deadline for filing objections to the disclosure statement, which ordinarily will be 7 days prior to the hearing on the approval of the disclosure statement.
(c)  The order must set forth the date fixed by KYEB LBR 3003-1 or, if applicable, other date set by the Court for filing proofs of unscheduled claims or claims scheduled as disputed, contingent, or unliquidated.
(d)  The proponent of the disclosure statement and plan must serve copies of the order setting the hearing on the approval of the disclosure statement as provided in FRBP 2002 and serve copies of the disclosure statement and plan on the parties specified in FRBP 3017(a).
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 25, 2015, and effective December 1, 2015.)
Rule 3018-2.  Acceptance/Rejection of Plans — in a Chapter 9 Municipality or a Chapter 11 Reorganization Case
Text
The proponent of the plan must file a summary of the results of the voting on the plan, including votes that were not counted, on or before 5 days prior to the hearing on confirmation of the plan.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 3020-1.  Chapter 11 — Confirmation
Text
(a)  The proponent of an approved disclosure statement must submit a proposed order setting the date, time and location of the hearing on confirmation of the plan in substantial conformity to Official Form No. B313 (the “Hearing Order”).
(b)  The Hearing Order must fix a deadline for filing objections to confirmation of the plan, which ordinarily will be 7 days prior to the confirmation hearing.
(c)  The Hearing Order must fix the time within which holders of claims or interests may accept or reject the plan, which ordinarily will be 7 days prior to the confirmation hearing.
(d)  The proponent of the plan must cause a copy of the Hearing Order along with the disclosure statement, plan and ballot to be served as directed by FRBP 3017(d).
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 25, 2015, and effective December 1, 2015.)
Rule 3070-1.  Chapter 13 — Payments.
Text
(a)  Payment Method. Unless otherwise ordered by the court or agreed to by the trustee, funding of a chapter 13 plan shall be by payroll deduction. Payroll deduction shall be effectuated by order of the court. The order must be tendered by the debtor with the filing of the plan and must be in substantial conformity with Local Form 3070-1(a). No motion for payroll deduction is necessary.
(b)  Probation Orders. If probation is ordered or agreed to in a chapter 13 case, the probation order tendered by the chapter 13 trustee or the debtor shall be in conformity with Local Form 3070-1(b).
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 3071-1.  Chapter 11 — Post-Confirmation Progress Report.
Text
Unless the Court orders otherwise, the proponent of a confirmed plan must file a progress report on the action taken and progress made toward completion of administration of the estate within 45 days after entry of the order confirming the plan and every 6 months thereafter until entry of the final decree closing the case.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 3090.  Chapter 12 — Confirmation.
Text
(a)  At the time of filing a chapter 12 plan, the debtor shall notice the confirmation hearing on the proposed plan for the next regularly scheduled hearing date for chapter 12 matters, provided all parties receive notice of the hearing as required by FRBP 2002(a)(8). The hearing date must be within 45 days of the filing of the plan.
(b)  The debtor may contact chambers if a different date is necessary to comply with subpart (a) and/or other applicable law.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 4001-1.  Automatic stay — Relief from.
Text
(a)  A motion to modify the automatic stay under 11 U.S.C. § 362(d) regarding movant’s interest in property of the estate or of the debtor must identify the property with respect to which relief is sought. The Court will not enter an order (including an agreed order) modifying the automatic stay or a codebtor stay unless a proof of claim with documentation establishing the perfected security interest or other interest of the movant in the property has been filed in the case. A motion to modify the automatic stay may be combined with a motion for abandonment of property of the estate under 11 U.S.C. § 554.
(b)  A motion to modify the automatic stay for the purpose of pursuing a cause of action against the debtor must set out in detail relevant information concerning the action.
(c)  If the deadline for objection in a motion to modify the automatic stay expires prior to the Meeting of Creditors, as originally noticed or as continued, then both the motion and the order tendered to the Court must contain the following language:
The trustee will have 14 days from the conclusion of the Meeting of Creditors to object to abandonment of the property of the estate that is the subject of the motion. If no objection or motion for extension of time is filed prior to the expiration of this 14 day period, then the property will be deemed abandoned on the 15th day following the conclusion of the Meeting of Creditors, subject to FRBP 9006(a)(1).
(d)  An agreed order modifying the stay will not be entered unless the trustee is a signatory.
(e)  In a chapter 13 case,
 	(i)  If the stay is modified as to a claim secured by personal property which claim is being paid by the trustee under the chapter 13 plan, the creditor shall have 90 days from the entry of the order or notice of default terminating the stay, unless extended by agreement with the trustee or by order of the court, within which to file an amended claim for the remaining unpaid balance. Until the amended claim is filed, the trustee has no obligation to make any payments on that claim.
 	(ii)  If the stay is modified as to a claim secured by real property, then the time period within which to file an amended claim for the remaining unpaid balance shall be 210 days from the entry of the order or notice of default terminating the stay, unless extended by agreement with the trustee or by order of the court. Until the amended claim is filed, the trustee has no obligation to make any payments on that claim.
 	(iii)  The trustee will continue to make adequate protection payments, as funds permit, to the extent that such payments represent accrued but unpaid adequate protection payments due until the date of the entry of the order terminating the stay.
(f)  In a chapter 7, chapter 12, or chapter 13 case, a motion to modify the automatic stay must be served on the debtor, counsel for the debtor, and the trustee.
(g)  In a chapter 11 case, a motion to modify the automatic stay must be served on the debtor in possession and counsel for the debtor in possession. If a trustee has been appointed, service must be made on the debtor, counsel for the debtor, the trustee and counsel for the trustee. In addition, if a committee has been appointed and has employed counsel, service must be made on counsel employed by a committee. In a chapter 11 case in which a committee has not been appointed or has not retained counsel, service must be made upon the creditors on the list filed pursuant to FRBP 1007(d) and the U.S. Trustee.
(h)  A motion to modify a codebtor stay pursuant to 11 U.S.C. § 1201 or § 1301 must be served on the codebtor, the debtor, counsel for the debtor, and the trustee.
(i)  FRBP 9014 mandates that relief from the automatic stay be requested by motion. The motion shall be styled in the same manner as the bankruptcy case and not as an adversary proceeding. A request for relief from the automatic stay appearing in a pleading filed in an adversary proceeding, unless also requested by separate motion filed in the related bankruptcy case, will be deemed as consent for the stay to remain in effect until final disposition of the adversary proceeding.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 25, 2015, and effective December 1, 2015.)
Rule 4001-2.  Cash Collateral or Obtaining Credit
Text
(a)  A motion or stipulation for use of cash collateral or for authority to obtain credit, must contain:
 	(i)  the total dollar amount of the funds requested,
 	(ii)  the specific uses to which the funds will be put,
 	(iii)  the debtor's proposed budget for the use of the funds,
 	(iv)  the amount of debt asserted to be owed to any creditor claiming an interest in the collateral,
 	(v)  the value of the collateral which secures the creditor's asserted interest, and
 	(vi)  any proposal for providing adequate protection.
(b)  If the debtor seeks authority to use cash collateral or to obtain credit on an emergency or expedited basis, the debtor must state the nature of the emergency requiring an expedited hearing and determination. The motion must be accompanied by copies of all documents evidencing perfection by which the interest of any entity claiming an interest in the cash collateral was created or perfected. Upon the request of the debtor, a creditor must promptly deliver copies of such perfection documents to the debtor to facilitate debtor’s compliance with this subpart.
(c)  Unless otherwise ordered by the Court, a motion or stipulation to use cash collateral or for authority to obtain credit, must be served on:
 	(i)  all creditors who assert an interest in the collateral and their attorneys, if known;
 	(ii)  any taxing authority that has a claim against the debtor;
 	(iii)  counsel to any appointed committee, or if none, on the creditors on the list filed pursuant to FRBP 1007(d).
 	(iv)  any parties who have filed a request for service of all pleadings, and
 	(v)  the U.S. Trustee.
(d)  Except as set forth in subpart (e), the following provisions contained in an agreement between the debtor and the holder of a secured claim for use of cash collateral, obtaining credit, or adequate protection, or any order approving or authorizing the use of cash collateral, obtaining credit, or granting adequate protection, will be unenforceable on either an interim or final basis:
 	(i)  any acknowledgment of the validity, amount, perfection, priority, extent or enforceability of the secured claim, if the agreement or order purports to bind any party other than the debtor;
 	(ii)  any releases of liability for the creditor's alleged prepetition torts or breaches of contract, waiver of avoidance actions or waiver of defenses by the debtor or estate representative;
 	(iii)  any postpetition lien which purports to secure any claim of a secured creditor other than:
 		(1)  a claim arising from postpetition advances which constitute an additional nonreplacement extension of credit; or
 		(2)  a claim representing the diminution in value of the secured claim after the commencement of the case;
 	(iv)  any grant of a security interest in avoidance power recoveries available to a trustee; or
 	(v)  any provision granting a creditor relief from the automatic stay without further order or hearing upon the breach of the cash collateral, adequate protection or postpetition financing order or agreement.
(e)  Notwithstanding subpart (d), the Court may order the enforcement of any terms and conditions on the use of cash collateral, obtaining credit or granting adequate protection on a final basis, provided that:
 	(i)  the proposed order or agreement specifically states that the proposed terms and conditions vary from the above requirements, and
 	(ii)  any such proposed terms and conditions are conspicuously and specifically set forth in the proposed agreement or order.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 4001-3.  Obtaining Credit To Purchase Vehicle.
Text
A motion and proposed order to obtain credit to purchase a vehicle shall conform to Local Form 4001-3-1 and Local Form 4001-3-2, respectively.
History
(Adopted November 13, 2017 and effective December 1, 2017.)
Rule 4001-4.  Automatic Stay — Waiver of.
Text
A request for a waiver of the stay provided by FRBP 4001(a)(3) will not be granted unless:
 	(a)  an affidavit is filed setting forth the basis for the requested relief;
 	(b)  the debtor consents; or
 	(c)  the request confirms that the debtor’s Statement of Intention filed pursuant to 11 U.S.C. § 521(a)(2)(A) or the debtor’s chapter 13 plan sets forth the debtor’s intent to surrender the property.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 4003-2.  Lien avoidance.
Text
(a)  A motion to avoid a judicial lien pursuant to 11 U.S.C. § 522(f)(1)(A) shall include a proposed order that conforms to Local Form 4003-2(a).
(b)  A motion to avoid a nonpossessory, nonpurchase money lien on exempt property pursuant to 11 U.S.C. § 522(f)(1)(B) must:
 	(i)  identify the personal property encumbered by the lien, including the value thereof,
 	(ii)  state the amount of the claimed exemption; and
 	(iii)  state that the lien is a nonpossessory, nonpurchase money security interest.
Further, the proposed order avoiding a lien shall state that, unless the bankruptcy case is dismissed, the avoided lien will not survive the bankruptcy case or affix to or remain enforceable against the debtor’s interest in the property identified in the motion.
(c)  A request for release of a judicial lien filed in the local real property records against a debtor that did not own any real property on the petition date shall include a proposed order that conforms to Local Form 4003-2(c).
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 13, 2017 and effective December 1, 2017.)
Rule 4004-3.  Discharge in Individual Chapter 11 Cases — Requirements.
Text
(a)  Debtor’s Certification. Upon completion of all plan payments in an individual chapter 11 case, the debtor shall file the Certification of Plan Completion and Request for Discharge, Local Form 4004-3(a). If the case was closed prior to the filing of the request for discharge, the request must be accompanied by a motion to reopen the case.
(b)  Time for Responses. Any response to the chapter 11 debtor’s Certification of Plan Completion and Request for Discharge must be filed within 14 days after the certification is filed.
(c)  Hardship Discharge. A motion by the debtor for a discharge under 11 U.S.C. § 1141(d)(5)(B) must be accompanied by the Certification of Debtor Eligibility Regarding Request for Discharge Prior to Completion of Plan Payments, Local Form 4004-3(c).
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 13, 2017 and effective December 1, 2017.)
Rule 4004-4.  Discharge in Chapter 12 Cases — Requirements.
Text
(a)  Trustee’s Plan Completion Report. Upon the trustee filing a notice of plan completion, the trustee shall contemporaneously serve on the debtor and the attorney for the debtor (if any) a notice of plan completion and of the debtor’s need to file a request for discharge.
(b)  Debtor’s Certification. The debtor shall complete and file with the Court within 30 days of the date of the trustee’s notice the Certification of Plan Completion and Request for Discharge, Local Form 4004-4(b). Failure to file the certification could result in the case being closed without a discharge.
(c)  Time for Responses. Any response to the Certification of Plan Completion and Request for Discharge must be filed within 14 days after the certification is filed.
(d)  Hardship Discharge. Upon the filing of a motion by the debtor for a discharge under 11 U.S.C. § 1228(b), the debtor shall contemporaneously file the Certification of Debtor Information Regarding Request for Hardship Discharge, Local Form 4004-4(d). Failure to file the certification with the motion may result in denial of the relief sought.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 13, 2017 and effective December 1, 2017.)
Rule 4004-5.  Discharge in Chapter 13 Cases — Requirements.
Text
(a)  Trustee’s Plan Completion Report. Upon the trustee filing a notice of plan completion, the trustee shall contemporaneously serve on the debtor and the attorney for the debtor (if any) a notice to the debtor of plan completion and of the debtor’s need to file a request for discharge.
(b)  Debtor’s Certification. The debtor shall complete and file with the Court within 30 days of the date of the trustee’s notice the Certification of Plan Completion and Request for Discharge, Local Form 4004-5(b). Failure to file the certification could result in the case being closed without a discharge.
(c)  Time for Responses. Any response to the Certification of Plan Completion and Request for Discharge must be filed within 14 days after the certification is filed.
(d)  Hardship Discharge. Upon the filing of a motion by the debtor for a discharge under 11 U.S.C. § 1328(b), the debtor shall contemporaneously file the Certification of Debtor Information Regarding Request for Hardship Discharge, Local Form 4004-5(d). Failure to file the certification with the motion may result in denial of the relief sought.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 13, 2017 and effective December 1, 2017.)
Rule 5005-4.  Electronic Filing.
Text
(a)  All Bankruptcy cases and adversary proceedings are assigned to the ECF System.
(b)  The Court has established procedures for electronic document filing, electronic service of pleadings and orders, and electronic noticing. These procedures are contained in these local rules and in the APM.
(c)  Electronic transmission of a document to the ECF System consistent with these rules, together with the transmission of a Notice of Electronic Filing from the clerk, constitutes filing and service of the document for all purposes of the Federal Rules of Bankruptcy Procedure where electronic service is permitted and as required by the local rules of this Court, and constitutes entry of the document on the docket maintained by the clerk under FRBP 5003.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 5009-1.  Satisfaction of Liens in Chapter 12 or 13 Cases.
Text
A request for a declaration that a secured claim has been satisfied and the lien has been released under the terms of a confirmed plan shall include a proposed order that conforms to Local Form 5009-1.
History
(Adopted November 13, 2017 and effective December 1, 2017.)
Rule 5070-1.  Calendars & Scheduling.
Text
(a)  Hearing dates, times and locations are posted on the Court’s Website. Setting a matter for a hearing on an incorrect date, time, and/or location will result in a denial of the matter.
(b)  Notwithstanding subpart (a), all trials, evidentiary hearings, and summary judgment hearings will be set by the Court.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 5077-1.  Transcripts.
Text
This Court adopts the Schedule of Maximum Transcript Fees established by the Judicial Conference. These fees and the procedure for obtaining transcripts may be accessed via the Court’s Website.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 5081-1.  Fees — Form of Payment.
Text
All fees and other sums payable to the Bankruptcy Court Clerk may only be paid by the methods posted on the Court’s Website.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 6002-1.  Accounting by Prior Custodian of Property of the Estate.
Text
Unless otherwise ordered, the report and account required from a custodian by FRBP 6002 must be filed within 30 days of transfer of possession of the subject property.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 6004-1.  Sale Free and Clear of Liens and Other Interests.
Text
A sale of property by a debtor or trustee pursuant to section 363 is not a sale free and clear of any interest unless the motion expressly requests relief under 11 U.S.C. § 363(f), the order expressly grants such relief, and any fee required by the Miscellaneous Fee Schedule is paid.
History
(Adopted November 13, 2017 and effective December 1, 2017.)
Rule 6006-1.  Executory Contracts.
Text
The trustee may request authority to assume or assign multiple executory contracts or unexpired leases in one motion under FRBP 6006(e), provided the request conforms in all material respects to the requirements in FRBP 6006(f).
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 6008-1.  Redemption.
Text
A Motion to Redeem property from a lien under 11 U.S.C. § 722 must:
 	(1)  specify the item of personal property to be redeemed;
 	(2)  identify all creditors holding liens on the property to be redeemed; and
 	(3)  set forth the proposed redemption amount and the date by which the redemption amount will be paid.
The motion must be served on the lienholder as provided by FRBP 7004(b).
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 7009-1.  Settlement of Action in Which Fraud Is Alleged. [Deleted.]
Annotations

Compiler's Notes.
This rule (adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013) was deleted by General Order 15-1 of the United States Bankruptcy Court Eastern District of Kentucky, adopted November 24, 2015, and effective December 1, 2015. 
Rule 7026-1.  Discovery — General.
Text
(a)  Unless otherwise ordered by the Court sua sponte or on a party’s timely request, a party to an adversary proceeding or contested matter is not required to make the disclosures required by FRCP 26(a)(1) – (3) as made applicable by FRBP 7026.
(b)  Unless otherwise ordered by the Court, the provisions of FRCP 26(f) as made applicable by FRBP 7026 do not apply in adversary proceedings or contested matters.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 7067-1.  Registry fund.
Text
(a)  A party may file a motion and tender an order requesting that the clerk act as custodian for funds pending resolution of litigation or determination of ownership as provided under 28 U.S.C. § 2041 and § 2045. Unless ordered otherwise, the clerk will invest funds deposited in an interest-bearing account or instrument through the Court Registry Investment System.
(b)  As custodian for registry deposits, the clerk has the authority without further orders of the court to periodically assess and deduct a registry fund management fee as provided by Judicial Conference policy from any income earned on the investment.
(c)  A Court order is required before the clerk may distribute the principal and the accrued interest which exceeds any amount due for the registry fund management fee. Parties may be required to provide the clerk with taxpayer identification information before disbursements of funds will be made.
(d)  Parties who request deposit of funds in non-interest bearing accounts or who desire the funds to be maintained in a local depository pending determination of ownership should consult with the clerk regarding additional provisions to include in a registry fund deposit order before presenting any funds to the clerk.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 9010-1.  Attorneys — Notice of Appearance.
Text
(a)  An attorney entering an appearance in a case must be admitted to practice in the Eastern District of Kentucky or make application to practice pro hac vice. The Attorney General or any other bar member of the Department of Justice, or of any federal agency, need not seek admission pro hac vice to appear.
(b)  A substitution of counsel may be done by a “Notice of Substitution of Counsel” if the same law firm will continue to represent the party.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013.)
Rule 9013-1.  Motion Practice.
Text
(a)  Notice and Opportunity for Hearing. Unless a hearing is required by the Bankruptcy Code or Bankruptcy Rules, a motion or other request for relief may include a notice and opportunity for hearing setting forth the time within which objections must be filed and noticed for hearing. If no timely objection and notice of hearing is filed, the Court may grant the relief requested without further notice or hearing.
(b)  Motions Set for Hearing. As an alternative to subpart (a), a motion or other request for relief may be set for hearing pursuant to KYEB LBR 9014-1.
(c)  Relief Without Notice and/or Hearing. Unless set forth below, a motion seeking action by the Court without notice and/or hearing must expressly state that the relief requested is sought without notice or hearing and provide the basis for that request. Matters which may be acted upon by the Court without notice or opportunity for hearing include:
 	(i)  Motion to Reopen Case;
 	(ii)  Motion to Change Hearing Locations (except in Chapter 11 cases);
 	(iii)  Motion to Dismiss Duplicate Case;
 	(iv)  Motion to Appear Pro Hac Vice;
 	(v)  Motion to Continue Chapter 13 Confirmation Hearing;
 	(vi)  Motion to Continue Meeting of Creditors;
 	(vii)  Motion to Appoint Warning Order Attorney;
 	(viii)  Motion to Pay Administrative Expenses less than $1,000.00 except Professional Fees and Expenses;
 	(ix)  Motion to Disburse Unclaimed Funds;
 	(x)  Motion to Defer Payment of Filing Fees;
 	(xi)  Motion to Refund Fees;
 	(xii)  Motions to Extend Time To Object to Discharge pursuant to FRBP 4004(b).
 	(xiii)  Motion to Restrict Public Access pursuant to FRBP 9037;
 	(xiv)  Debtor’s Motion to Voluntarily Dismiss Chapter 12 or 13 Case pursuant to §§ 1208 (b) or 1307 (b);
 	(xv)  Motion to Extend Time within which to file schedules or lists or to tender orders;
 	(xvi)  Motion to Extend or Continue Trial/Deadlines;
 	(xvii)  Motion to Pay into Registry;
 	(xviii)  Debtors’ Motion to Delay Entry of Discharge; and
 	(xix)  Motion to Shorten Time, for Expedited or Emergency Hearing.
(d)  Proposed Orders. A motion must include a proposed order tendered as an attachment as specified in the APM.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 25, 2015, and effective December 1, 2015.)
Rule 9013-4.  Objections.
Text
Objecting parties may include a proposed order tendered as an attachment to the objection as specified in the APM.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 2013, and effective December 1, 2013; amended November 25, 2015, and effective December 1, 2015.)
Rule 9014-1.  Contested Matters — Hearings on Motions.
Text
(a)  A person may notice any motion, objection, application or other request for relief for hearing at the next regularly scheduled hearing date that complies with applicable notice requirements. All notices of hearing must include the date, time and location of the hearing. The calendar of hearing dates for each division and judge is posted on the Court's Website.
(b)  Any objection or response to a matter noticed for hearing pursuant to this rule must be filed not less than 3 days before the scheduled hearing unless otherwise ordered by the Court.
(c)  A person seeking to reduce any applicable notice period must clearly set out the request in the underlying motion, objection, application or other paper or in a separate motion.
(d)  If the Court orders a continuance during a hearing, the party who originally noticed the matter for hearing must renotice the hearing.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 3013, and effective December 1, 2013.)
Rule 9019-1.  Settlements & Agreed Orders — Compromise & Arbitration.
Text
(a)  A motion to compromise a controversy must be filed in the main bankruptcy case and must include a list of any adversary proceedings involved and must state how each adversary will be affected.
(b)  At the same time as the motion referenced in subpart (a) is filed, the movant must file a “Notice of Pending Settlement” in each affected adversary proceeding.
(c)  All deadlines and other obligations in an adversary proceeding affected by a motion to compromise will remain in effect until the Court orders otherwise.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 3013, and effective December 1, 2013.)
Rule 9022-1.  Judgments & orders — Notice of.
Text
(a)  Unless the Court directs otherwise, the party who tendered an order or judgment that is entered is responsible for serving a copy of the entered order or judgment on any party designated to receive notice of the order or judgment that was not served by the Court’s ECF System.
(b)  The party responsible for service of an order or judgment to be served other than by the ECF System must, within 7 days of the entry of the order or judgment, file a certificate of service stating the date service of the order or judgment was completed and the manner of service.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 3013, and effective December 1, 2013.)
Rule 9070-1.  Exhibits.
Text
(a)  Filing. Exhibits must be filed electronically as set forth in the APM.
(b)  Admission of Evidence. Any exhibit that is admitted into evidence at a hearing or trial that has not been filed electronically prior to the hearing or trial must be filed electronically within 3 days after the hearing or trial.
(c)  Unscannable Exhibits. If an exhibit cannot be electronically filed, the party seeking to admit the exhibit must seek leave of the Court to admit and file the exhibit in an alternate medium.
History
(Adopted December 4, 2012 and effective January 1, 2013; amended November 22, 3013, and effective December 1, 2013.)
Text

 UNITED STATES BANKRUPTCY COURT  EASTERN DISTRICT OF KENTUCKY  Rights and Responsibilities  of Chapter 13 Debtors and Their Attorneys It is important for debtors who file a bankruptcy case under chapter 13 to understand their rights and responsibilities. It is also important that the debtors know what their attorneys’ responsibilities are, and understand the importance of communicating with their attorney to make the case successful. Debtors should know that they may expect certain services to be performed by their attorney, and they should understand that the attorney may charge for those services. It is also important that attorneys understand what is expected of them if they represent debtors in chapter 13 cases in the Eastern District of Kentucky. An attorney representing a debtor in a chapter 13 case is expected to provide competent representation, which requires the knowledge of chapter 13 law and practice, skill, thoroughness and preparation reasonably necessary for the representation. In order to assure that debtors and their attorneys understand their rights and responsibilities in the bankruptcy process, the following guidelines provided by the Court are hereby agreed to by the debtors and their attorneys. Unless the Court orders otherwise: THE DEBTOR AGREES TO: 1) Discuss with the attorney the debtor’s objectives in filing the case, and inform the attorney of any imminent deadlines. 2) Provide complete, truthful, and accurate information at all times. 3) Timely provide the attorney with all documents requested by the attorney. 4) Promptly respond to all communications from the attorney. 5) Cooperate with the attorney in preparing all required bankruptcy papers and documents, thoroughly reviewing drafts of documents, and promptly advising the attorney of corrections or additions needed. 6) Understand that the trustee might disagree with the attorney, or that the Court might make a ruling adverse to the debtor, and that the attorney cannot guarantee the outcome of the bankruptcy proceedings. 7) Comply with all orders of the Bankruptcy Court. 8) Make plan payments as required; turn over tax refunds, bonuses, or other lump sum payments if required by the plan or Court order. 9) If the plan calls for payments to be made by the debtor directly to any creditor, make all payments in a timely manner. 10) Keep records of all plan payments made and all mortgage payments made while in chapter 13. 11) Attend the 341 meeting of creditors with proof of social security number and a photo ID. 12) File all tax returns; pay postpetition taxes that come due. 13) Keep the attorney and the trustee informed of the debtor’s address and telephone number. 14) Inform the attorney of any wage garnishments, repossessions, or collection efforts which occur or continue after the filing of the case. 15) Contact the attorney promptly if at any time during the case the debtor: a) receives lottery winnings, an inheritance, lawsuit settlements or awards, or other unanticipated money; b) files a lawsuit or consults with another attorney about filing a lawsuit, or is considering a settlement in lieu of filing a lawsuit; c) loses his/her job or has other significant financial problems; d) has questions about or does not understand a matter related to the case; e) wants to sell any property; or f) wants to borrow money, incur debt, or refinance a loan. 16) Complete the required instructional course in personal financial management. 17) If the debtor has a domestic support obligation, contact the attorney when plan payments have been completed and inform the attorney whether all DSO payments have been made. THE ATTORNEY AGREES TO: 1) Meet with the debtor to review the debtor’s debts, assets, income and expenses. 2) Counsel the debtor regarding the option of filing either a chapter 7 or chapter 13 case, discuss both procedures with the debtor, and answer the debtor’s questions. 3) Ascertain that the debtor is eligible to file a bankruptcy petition under chapter 13. 4) Advise the debtor of the requirements to obtain prepetition credit counseling and a postpetition financial management course from approved providers. 5) Obtain from the debtor and review the debtor’s deeds, mortgages, tax returns, paystubs, car titles, and other appropriate documentation. If the petition is filed before the documents are received and reviewed, advise the debtor of the potential risks of doing so. 6) Timely prepare the debtor’s petition, statements, schedules, plan, and related documents. Verify that the information contained therein is consistent with the documentation provided by the debtors. 7) Take reasonable steps to verify that all creditors are scheduled and are given appropriate notice. 8) Review the completed bankruptcy petition, statements, schedules, and all related documents with the debtor; make necessary changes and additions; obtain the debtor’s signature; promptly file the petition/statements/schedules. 9) Explain what payments will be made directly by the debtor and what payments will be made through the debtor’s chapter 13 plan, with particular attention to mortgages, vehicle loan payments, and student loans. 10) Explain to the debtor how, when and where to make chapter 13 plan payments; inform the debtor when the plan payment amount changes. 11) Advise the debtor of the necessity of maintaining insurance on collateral. 12) Advise the debtor not to sell any property without prior Court approval, or give away any money or property. Advise the debtor not to borrow money, incur debt, or refinance any loans without prior Court approval. 13) Advise the debtor of the necessity of filing all tax returns and of paying all postpetition taxes. 14) Explain to the debtor which debts will not be dischargeable upon completion of the plan, with particular attention to student loans. If the debtor is not entitled to a discharge, explain the consequences. 15) Advise the debtor of the requirement to attend the 341 meeting of creditors, and instruct the debtor as to the date, time and place of the meeting and the necessity of bringing a photo ID and acceptable proof of SSN to the meeting. 16) Attend the 341 meeting and any court hearings, either personally or through another attorney. 17) If an attorney not employed by debtor’s attorney’s law firm will be attending the 341 meeting or any court hearing, provide to that attorney sufficient information to allow for proper representation. 18) Serve the chapter 13 plan and any amended plan on all creditors and other parties on a timely basis. 19) Timely address objections to plan confirmation including the Trustee’s Report and Recommendation as to Confirmation, and where necessary, prepare, file, and serve responses or amended plans. 20) Where appropriate, prepare, file and serve necessary amended statements and schedules, in accordance with information provided by the debtor. 21) Timely review secured and priority claims; timely file amended plans to address claims if necessary; where appropriate, timely file and serve objections to improper or invalid claims. With respect to claims secured by a debtor’s residence, timely review Notices of Payment Changes, Notices of Postpetition Fees, Notices of Final Cure Payment, and Responses to Notices of Final Cure Payment; if necessary, take appropriate action. 22) Timely file proofs of claims on behalf of creditors if necessary for the protection or benefit of the debtor. 23) Upon information received from the debtor, contact creditors who continue to communicate with the debtor after filing, and if necessary, file appropriate pleadings. 24) Prepare, file and serve appropriate pleadings necessary to accomplish the goals of the chapter 13 case, including but not limited to: a) motions to extend the automatic stay; b) motions for turnover of repossessed property necessary to an effective reorganization; c) motions to avoid liens on real or personal property; d) motions to deem mortgage current or notices of final cure payment; e) affidavit that debtor is current on post-confirmation DSO payments; and f) file financial management certificate. 25) Take appropriate action to address a trustee’s motion to dismiss for lack of feasibility of the plan. 26) Monitor all pleadings filed in the case. 27) Communicate with the debtor to discuss pending issues or matters in the case. 28) Comply with local and federal rules, and all Court orders. THE ATTORNEY’S COMPENSATION: The attorney may accept, in lieu of filing a fee application, a presumptively reasonable fee in an amount up to and including $3,500, provided the plan is confirmed. This fee includes: • all services rendered up to and including confirmation of a plan; • services rendered in post-confirmation matters referenced above; and • representation in two (2) post-confirmation matters from the following list: — Responding to a motion to dismiss the case for failure to make plan payments; — Responding to a motion for relief from stay; — Filing a motion to modify the plan to address a delinquency (including a motion to suspend plan payments); — Addressing a trustee’s motion to modify the plan; — Filing an application to incur debt; or, — Filing a motion to sell property. • all expenses incurred in connection with the above, excluding filing fees and reimbursement of actual costs for required prepetition credit counseling. The presumptively reasonable fee does not include: • Defense of any adversary proceeding; • Representation in any unanticipated litigation or contested proceedings arising from the debtor’s failure to provide complete and accurate information to the attorney; • Representation in any matter not otherwise addressed herein. The attorney’s representation of the debtor continues through the time the debtor receives a discharge, the case is dismissed, the case is converted, or the court approves the attorney’s withdrawal from representation (whether based on a request of the attorney or of the debtor). Therefore, the debtor’s attorney is expected to provide, in addition to the services described herein, such other legal services as are necessary for the administration of the chapter 13 case. However, the attorney may seek additional compensation for such services. Any compensation sought in excess of the presumptively reasonable fee of $3,500 must be requested by filing an application for compensation pursuant to the applicable Federal Rules of Bankruptcy Procedure and applicable Local Rules. DEBTOR DEBTOR ATTORNEY FOR DEBTOR DATED: 
Click to view form.
Text

 UNITED STATES BANKRUPTCY COURT  EASTERN DISTRICT OF KENTUCKY   DIVISION IN RE: CASE NO. DEBTOR(S) CERTIFICATION REGARDING CHAPTER 13 RIGHTS AND RESPONSIBILITIES The undersigned attorney certifies that a copy of the Rights and Responsibilities of Chapter 13 Debtors and Their Attorneys in the United States Bankruptcy Court for the Eastern District of Kentucky has been provided to the debtor(s); has been reviewed with the debtor(s); and has been agreed to by the debtor(s) and counsel as setting forth the responsibilities of the debtor(s) and the minimum standards of practice expected of counsel for the debtor(s). ATTORNEY FOR DEBTOR DATED: 
Click to view form.
Text

 UNITED STATES BANKRUPTCY COURT  FOR THE EASTERN DISTRICT OF KENTUCKY  IN RE: CASE NO. DEBTOR(S) CHAPTER 13 PLAN ¨ Original  ¨ Amended  ¨ Date: NOTICE TO CREDITORS: This plan may modify your rights. If you oppose any provision of the plan you must file an objection with the Bankruptcy Court by the deadline fixed by the Court. If you do not file a timely objection, you will have accepted the terms of the plan, and the plan can be confirmed without further notice or hearing. Reference to “Debtor” herein shall include both Debtors in a joint case. I.  PLAN PAYMENTS.   The Debtor shall pay to the Trustee  (check one) : ¨ $  each month.    OR   ¨  the payments per the attached schedule. Plan payments shall be made to the Trustee by Payroll Deduction (Specify ¨H or ¨W in joint case) Employer Name: Address: and Phone Number: II.  SECURED CLAIMS. A.  Secured Claims To Be Paid Through the Plan and Motion to Value Collateral. 1. Pre-Confirmation Adequate Protection Payments; Post-Confirmation Adequate Protection Payments to be Paid Concurrently with Debtor’s Attorney’s Fee.  Pre-confirmation adequate protection payments to the following Creditors holding allowed secured claims shall be paid by the Trustee through the plan as provided below. Adequate protection payments shall not accrue or be paid until the Creditor files a proof of claim. The principal amount of the Creditor’s claim shall be reduced by the amount of the pre-confirmation adequate protection payments remitted. Payments will continue as provided below after confirmation until the attorney’s fee for debtor’s counsel is paid in full. Secured Creditor Collateral Description Adequate Protection Monthly Payment 2.  Secured Claims Valued Under § 506.   The Debtor moves the Court to value collateral as follows according to 11 U.S.C. § 506(a). Each of the following secured claims, if allowed, shall be paid through the plan until the secured value or the amount of the claim, whichever is less, has been paid in full. Any remaining portion of the allowed claim shall be treated as a general unsecured claim. Any claim with a secured value of $0 shall be treated as a general unsecured claim. Secured  Creditor Collateral  Description Estimated  Amount of Claim Secured  Value Interest  Rate* Monthly  Payment *If blank, the interest rate shall be the WSJ Prime Rate on the date of confirmation plus 2 percentage points. An allowed secured tax claim shall be paid with interest at the applicable statutory rate in effect on the date on which the plan is confirmed, notwithstanding any contrary provision in the plan. 3.  Secured Claims Not Subject To Valuation Under § 506.   Each of the following claims, if allowed, shall be paid through the plan until the amount of the claim as set forth in the Creditor’s proof of claim has been paid in full. Secured  Creditor Collateral  Description Estimated  Amount of Claim Interest  RateRate* Monthly  Payment *If blank, the interest rate shall be the WSJ Prime Rate on the date of confirmation plus 2 percentage points. An allowed secured tax claim shall be paid with interest at the applicable statutory rate in effect on the date on which the plan is confirmed, notwithstanding any contrary provision in the plan. 4.  Lien Retention.  The holder of any allowed secured claim provided for by the plan shall retain a lien until a condition specified in 11 U.S.C. § 1325(a)(5)(B)(i)(I) occurs, at which time the lien shall be released. B.  Curing Defaults and Maintaining Payments on Mortgages and Other Secured Debts. 1.  Payments by Debtor.  The Debtor shall pay each claim listed below, except any prepetition arrearage, by making payments directly to the Creditor according to the underlying contract. Except as otherwise provided in the plan, any allowed claim for prepetition arrearages shall be paid through the plan until the amount of the arrearage as set forth in the Creditor’s proof of claim has been paid in full. Secured  Creditor Collateral  Description Estimated  Amount of Arrearage *If the arrearage claim is to cure a default in an agreement that was entered into after October 22, 1994, no interest shall accrue or be paid on the claim. With respect to all other agreements, the interest rate shall be the contract rate. 2.  Payments by Third Party.  The following claims, including any amount for prepetition arrearages, shall be paid by a non-filing third party making payments directly to the Creditor according to the underlying contracts. Secured  Creditor Collateral  Description Name of Party  Making Payments Relationship  to Debtor     To be provided on request of Trustee or a Creditor. C.  Surrender of Property.  The Debtor surrenders the following property. Upon confirmation the automatic stay and co-debtor stay are terminated as to the collateral being surrendered, and the provisions in Section II.D. of the plan (“Orders Granting Relief From Stay”) apply. Secured Creditor Collateral Description D.  Orders Granting Relief From Stay.  If at any time during the life of the plan an order terminating the automatic stay is entered, no further distributions shall be made to the Creditor until such time as an amended claim for the remaining unpaid balance is filed and allowed in accordance with KYEB LBR 4001-1. E. Avoidance of Liens under 11 U.S.C. § 522(f).  The Debtor will file a separate motion pursuant to KYEB LBR 4003-2 to avoid the liens of the following Creditors under 11 U.S.C. § 522(f). Except to the extent the plan provides otherwise, the allowed claims of such Creditors shall be treated as general unsecured claims. Secured Creditor Collateral Description    F.  All Other Secured Claims.  An allowed secured claim not provided for in the plan shall be classified in a junior class of secured claims that will be paid through the plan on a pro rata basis with all other allowed secured claims in the class. Each allowed claim in the class will be paid to the extent of the value of the collateral set forth in the Creditor’s proof of claim or the amount of the allowed claim, whichever is less, with interest at the WSJ Prime Rate on the date of confirmation or the date on which the proof of claim is filed, whichever is later, plus 2 percentage points, or if a secured tax claim, with interest at the applicable statutory rate in effect on the date on which the plan is confirmed. Allowed administrative expenses shall be paid in full prior to distribution to this class of secured claims. III. PRIORITY CLAIMS. A.    All claims entitled to priority under § 507 (including administrative expenses) shall be paid in full. Except to the extent the plan provides otherwise, all expenses entitled to administrative priority under § 507(a)(2) shall be paid in full prior to distribution to any other class of claims entitled to priority. All other classes of claims entitled to priority shall be paid concurrently on a pro rata basis. B.  Trustee’s Fee.  The percentage fee payable to the Trustee shall be paid before or at the time of each payment to Creditors and other claimants. The Trustee is authorized to collect the statutory percentage fee upon receipt of debtor’s pre-confirmation adequate protection payments. The percentage fee is fixed by the United States Trustee and cannot be modified by the plan. C.  Attorney’s Fee. 1. Counsel for the debtor requests compensation as follows: a. ¨ Pursuant to KYEB LBR 2016-2(a) an attorney’s fee for Debtor’s counsel shall be allowed in the amount of $   (not to exceed $3,500). Of this amount, the debtor paid $  prior to the filing of the petition, leaving a balance of $  to be paid through the plan. (The Debtor/Attorney for Debtor have complied with KYEB LBR 2016-2(a) and this must match the Rule 2016(b) Disclosure of Compensation of Attorney For Debtor(s)). Any additional requests for fees or expenses will be requested by separate application. OR b.  ¨ An attorney’s fee for Debtor’s counsel will be requested by separate application and shall be paid as allowed by the Court. 2. Until the allowed attorney’s fee is paid in full, creditors holding secured claims (including arrearage claims) shall be paid only adequate protection payments set forth in Section II.A. of the plan. D.  Domestic Support Obligations (“DSO”).  Unless otherwise provided in the plan, any allowed unsecured claim for a pre-petition domestic support obligation shall be paid through the plan until the amount of the claim as set forth in the Creditor’s proof of claim has been paid in full. E.  Tax Claims.  The allowed claim of any entity for taxes shall be paid according to the proof of claim unless otherwise ordered by the Court. IV.  UNSECURED CLAIMS. A. Minimum Amount Required for Distribution to Priority and Non-priority Unsecured Claims.  The minimum amount required for distribution to priority and non-priority unsecured claims shall be the greater of: (1) the projected disposable income for the applicable commitment period; (2) the amount required to satisfy the liquidation test; or (3) the amount required to pay priority claims in full. B.  General Unsecured Claims. 1.   The trustee shall calculate the “pool” amount available for distribution to unsecured creditors. Creditors holding general unsecured claims shall be paid on a pro rata basis to the greatest extent possible. No interest accruing after the date of the filing of the petition shall be paid on the claims of creditors holding unsecured claims. 2.  Co-Signed Debts To Be Paid in Full.  The following creditors holding unsecured claims for which a non-filing debtor is also liable shall be paid in full, without interest, concurrently with other general unsecured claims. Creditor Description  of Claim Co-Signer Relationship to  Debtor     To be provided on request of Trustee or a Creditor. V. LEASES AND EXECUTORY CONTRACTS. A. Rejection of Leases and Surrender of Property.  The Debtor hereby rejects the following leases and executory contracts and will surrender the leased property. In addition, any lease or executory contract not specifically assumed below is deemed rejected. Upon confirmation the automatic stay and co-debtor stay are terminated as to the leased property. No distributions shall be made to the creditor until an amended claim for any deficiency is filed and allowed. Any allowed claim for a deficiency shall be treated as a general unsecured claim. Creditor Description of  Leased Property  or Nature  of Contract   B.  Curing Defaults and Retaining Leased Property.  The Debtor shall pay the following unexpired leases or executory contracts, except any prepetition arrearage, by making payments directly to the Creditors according to the underlying contracts. Unless otherwise provided in the plan or Court order, any allowed claim for prepetition arrearages relating to the lease or contract shall be paid through the plan concurrently with secured claims. Creditor Description  of Leased  Property  or Nature  of Contract Estimated  Amount  of Arrearages Monthly  Payment on Arrearage VI.  GENERAL PROVISIONS. A.   Claims will be paid in accordance with the plan only to the extent funds are available. B.   Claims of different classes may be paid concurrently if sufficient funds are available. C.   The trustee is authorized to extend the duration of the plan as necessary to pay allowed expenses and claims as provided in the plan; however, the plan may not provide for payments over a period that is longer than 5 years. The trustee is authorized to adjust the amount of the monthly payment disbursed to each secured creditor as may be necessary in the administration of the plan. D.   As soon as practicable after the claims bar date, the trustee will file and serve on all creditors a Notice of Allowance of Claims, which will set forth the treatment of all claims and project the anticipated distribution to unsecured creditors. To the extent there is a conflict between the Notice of Allowance of Claims and the confirmed plan, the provisions of the Notice of Allowance of Claims will control. VII.  SPECIAL PROVISIONS. A.   The Debtor attaches hereto and incorporates herein the following amendments (check all that apply):   ¨  Plan Payment Schedule   ¨  Add Proceeds from Personal Injury or Other Cause of Action   ¨  Add Proceeds from Sale of Property   ¨  Add Proceeds from Inheritance or Other Right to Receive Income or Property   ¨  Other B.   The Debtor proposes the following special provisions. DEBTOR DEBTOR ATTORNEY FOR DEBTOR(S) DATED: 
Click to view form.
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 UNITED STATES BANKRUPTCY COURT  EASTERN DISTRICT OF KENTUCKY   DIVISION IN RE: CASE NO. DEBTOR(S) ORDER CONFIRMING CHAPTER 13 PLAN DATED  A plan under chapter 13 having been filed and served by the debtor on all creditors, and it appearing that the plan meets requirements for confirmation, IT IS ORDERED: The plan is confirmed. The plan as confirmed is deemed to incorporate by reference all pre-confirmation orders affecting the treatment of claims and liens, and to the extent of any inconsistency between the plan and any order, the terms of the order are deemed to control. The trustee is authorized to adjust the amount of the monthly payment disbursed to each secured creditor as may be necessary in the administration of the plan. Any fee requested in section III.C.1.a. of the plan is hereby allowed.
Click to view form.
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 UNITED STATES BANKRUPTCY COURT  EASTERN DISTRICT OF KENTUCKY IN RE: CASE NO.  DEBTOR(S) Chapter 11 CERTIFICATION OF PLAN COMPLETION AND REQUEST FOR DISCHARGE The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1. All plan payments have been completed and the debtor is entitled to a discharge. 2. Pursuant to 11 U.S.C. § 1129(a)(14), all amounts payable for domestic support obligations, if any, due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid. 3. The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1141(d)(5)(C) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). 4. The debtor has completed an instructional course concerning personal financial management pursuant to FRBP 4004(c)(4) (see also FRBP 1007(b)(7)), and has either previously filed Official Form 23 so certifying with the Court, or such certification and accompanying documents are being contemporaneously filed herewith. The undersigned requests that a discharge be granted in accordance with 11 U.S.C. § 1141(d)(5)(A). DATE:  DEBTOR JOINT DEBTOR (If Any)
Click to view form.
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 UNITED STATES BANKRUPTCY COURT  FOR THE EASTERN DISTRICT OF KENTUCKY IN RE: CASE NO.  DEBTOR(S) Chapter 11 CERTIFICATION OF DEBTOR ELIGIBILITY REGARDING REQUEST FOR DISCHARGE PRIOR TO COMPLETION OF PLAN PAYMENTS The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1. All of the requirements of 11 U.S.C. § 1141(d)(5)(B) have been met and the debtor is entitled to a hardship discharge. 2. Pursuant to 11 U.S.C. § 1129(a)(14), all amounts payable for domestic support obligations, if any, due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid. 3. The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1141(d)(5)(C) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). 4. The debtor has completed an instructional course concerning personal financial management described in FRBP 4004(c)(4) (see also FRBP 1007(b)(7)), and has either previously filed Official Form 23 so certifying with the Court, or such certification and accompanying documents are being contemporaneously filed herewith. DATE:  DEBTOR JOINT DEBTOR (If Any)
Click to view form.
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 UNITED STATES BANKRUPTCY COURT  FOR THE EASTERN DISTRICT OF KENTUCKY IN RE: CASE NO.  DEBTOR(S) Chapter 12 CERTIFICATION OF DEBTOR INFORMATION REGARDING REQUEST FOR HARDSHIP DISCHARGE The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1. All of the requirements of 11 U.S.C. § 1228(b) have been met and the debtor is entitled to a hardship discharge. 2. Pursuant to 11 U.S.C. § 1228(a), all amounts payable for domestic support obligations, if any, due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid. 3. The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1228(f) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). The undersigned requests that a discharge be granted in accordance with 11 U.S.C. § 1228(b). DATE:  Debtor     Joint Debtor (if any)
Click to view form.
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 UNITED STATES BANKRUPTCY COURT  EASTERN DISTRICT OF KENTUCKY IN RE: CASE NO.  DEBTOR(S) Chapter 12 CERTIFICATION OF PLAN COMPLETION AND REQUEST FOR DISCHARGE The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1. All plan payments have been completed and the debtor is entitled to a discharge. 2. Pursuant to 11 U.S.C. § 1228(a), all amounts payable for domestic support obligations, if any, due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid. 3. The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1228(f) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). The undersigned requests that a discharge be granted in accordance with 11 U.S.C. § 1228(a). DATE:  Debtor     Joint Debtor (if any)
Click to view form.
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 UNITED STATES BANKRUPTCY COURT  FOR THE EASTERN DISTRICT OF KENTUCKY IN RE: CASE NO.  DEBTOR(S) Chapter 13 CERTIFICATION OF PLAN COMPLETION AND REQUEST FOR DISCHARGE The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1. All plan payments have been completed and the debtor is entitled to a discharge. 2. Pursuant to 11 U.S.C. § 1328(a), all amounts payable for domestic support obligations, if any, due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid. If the debtor was required to pay domestic support obligations, provide the following information: Current address of debtor:  Current employer’s name and address:       3. The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1328(h) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). 4. The debtor has not received a discharge in a case filed under chapter 7, 11, or 12 of this title during the 4-year period preceding the date of the order for relief under this chapter, or in a case filed under chapter 13 of this title during the 2-year period preceding the date of such order. 5. The debtor has completed an instructional course concerning personal financial management pursuant to FRBP 4004(c)(4) (see also FRBP 1007(b)(7)), and has either previously filed Official Form 23 so certifying with the Court, or such certification and accompanying documents are being contemporaneously filed herewith. The undersigned requests that a discharge be granted in accordance with 11 U.S.C. § 1328(a). DATE:  Debtor     Joint Debtor (if any)
Click to view form.
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 UNITED STATES BANKRUPTCY COURT  FOR THE EASTERN DISTRICT OF KENTUCKY IN RE: CASE NO.  DEBTOR(S) Chapter 13 CERTIFICATION OF DEBTOR INFORMATION REGARDING REQUEST FOR HARDSHIP DISCHARGE The above-captioned debtor certifies under penalty of perjury that the following are true and correct: 1. All of the requirements of 11 U.S.C. § 1328(b) have been met and the debtor is entitled to a hardship discharge. 2. Pursuant to 11 U.S.C. § 1328(a), all amounts payable for domestic support obligations, if any, due on or before the date set forth below (including any amounts due before the filing of the bankruptcy petition to the extent provided for by the plan) have been paid. If the debtor was required to pay domestic support obligations, provide the following information: Current address of debtor:  Current employer’s name and address:       3. The provisions of 11 U.S.C. § 522(q)(1) are not applicable to this case under 11 U.S.C. § 1328(h) and there are no proceedings pending against the debtor of the kind described in 11 U.S.C. § 522(q)(1)(A) or 522(q)(1)(B). 4. The debtor has not received a discharge in a case filed under chapter 7, 11, or 12 of this title during the 4-year period preceding the date of the order for relief under this chapter, or in a case filed under chapter 13 of this title during the 2-year period preceding the date of such order. 5. The debtor has completed an instructional course concerning personal financial management pursuant to FRBP 4004(c)(4) (see also FRBP 1007(b)(7)), and has either previously filed Official Form 23 so certifying with the Court, or such certification and accompanying documents are being contemporaneously filed herewith. The undersigned requests that a discharge be granted in accordance with 11 U.S.C. § 1328(b). DATE:  Debtor     Joint Debtor (if any)
Click to view form.

RULES OF UNITED STATES COURT OF  APPEALS FOR THE SIXTH CIRCUIT
Title I. Applicability of Rules. 
Title II. Appeal from a Judgment or Order of a District Court. 
Title III. Review of a Decision of the United States Tax Court. 
Title IV. Review or Enforcement of an Order of an Administrative Agency, Board, Commission, or Officer. 
Title V. Extraordinary Writs. 
Title VI. Habeas Corpus; Proceedings in Forma Pauperis. 
Title VII. General Provisions. 
 SUPPLEMENTAL PROCEDURAL RULES 
Rule 101.  [Reserved]. 
Rule 102.  [Reserved]. 
Rule 103.  [Reserved]. 
Rule 104.  [Reserved]. 
Rule 105.  [Reserved]. 
 ADMINISTRATIVE RULES 
Rule 201.  [Reserved]. 
Rule 202.  Sessions of Court. 
Rule 203.  Assignment of Judges; Quorum. 
Rule 204.  Court Library and Materials. 
Rule 205.  Judicial Conference of the Sixth Circuit. 
Rule 206.  [Reserved] 
 INTERNAL OPERATING PROCEDURES 
TITLE I. APPLICABILITY OF RULES. 
TITLE II. APPEAL FROM A JUDGMENT OR ORDER OF A DISTRICT COURT. 
 Bond for Costs on Appeal in a Civil Case 
TITLE III. REVIEW OF A DECISION OF THE UNITED STATES TAX COURT. 
TITLE IV. REVIEW OR ENFORCEMENT OF AN ORDER OF AN ADMINISTRATIVE AGENCY, BOARD, COMMISSION, OR OFFICER 
TITLE V. EXTRAORDINARY WRITS. 
TITLE VI. HABEAS CORPUS; PROCEEDINGS IN FORMA PAUPERIS. 
TITLE VII. GENERAL PROVISIONS. 
 Brief of an Amicus Curiae 
 Appendix to the Briefs 
 Serving and Filing Briefs 
 Form of Briefs, Appendices, and Other Papers 
 Appeal Conferences 
 Oral Argument 
 En Banc Determination 
 Entry of Judgment; Notice 
 Interest on Judgment 
 Frivolous Appeals — Damages and Costs 
 Costs 
 Petition for Panel Rehearing 
 Mandate; Contents; Issuance and Effective Date; Stay 
 Voluntary dismissal 
 Substitution of Parties 
 Cases involving a Constitutional Question When the United States Is Not a Party 
 Clerk's Duties 
 Attorneys 
 Local Rules by Court of Appeals 
 Masters 
 SUPPLEMENTAL PROCEDURAL RULES 
 ADMINISTRATIVE RULES 
 SIXTH CIRCUIT GUIDE TO ELECTRONIC FILING 
 Court of Appeals Miscellaneous Fee Schedule 
Title I.
Applicability of Rules.
Rule 1.  Scope of Rules and Title. 
Rule 2.  Suspension of Rules. 
Rule 1.  Scope of Rules and Title.
Text
Cite these rules as “6 Cir. R.  _________ .”
Rule 2.  Suspension of Rules.
Text
The court may suspend any provision of these rules to expedite its decision or for other good cause.
Title II.
Appeal from a Judgment or Order of a District Court.
Rule 3.  Dismissal for Nonpayment of Fees. 
Rule 4.  [Reserved]. 
Rule 5.  Filing of Petition and Subsequent Documents; Fee. 
Rule 6.  Appeal in Bankruptcy Case from a Final Judgment, Order, or Decree of a District Court or of the Bankruptcy Appellate Panel — Fees. 
Rule 7.  [Reserved]. 
Rule 8.  Stay Pending Appeal in Death Penalty Cases. 
Rule 9.  Release in a Criminal Case. 
Rule 10.  The Record on Appeal. 
Rule 11.  Forwarding the Record. 
Rule 12.  Filing a Representation Statement — Appearance of Counsel; Counsel’s Representation in Criminal Cases. 
Rule 3.  Dismissal for Nonpayment of Fees.
Text
The court may dismiss an appeal if required fees are not paid.
Rule 4.  [Reserved].
Rule 5.  Filing of Petition and Subsequent Documents; Fee.
Text
A petition for permission to appeal and all subsequent documents shall be filed electronically as provided in 6 Cir. R. 25 and this court’s Guide to Electronic Filing, unless otherwise ordered by the court. A fee is not required unless the court grants the petition.
Rule 6.  Appeal in Bankruptcy Case from a Final Judgment, Order, or Decree of a District Court or of the Bankruptcy Appellate Panel — Fees.
Text
6 Cir. R. 10(b) applies to exhibits in bankruptcy appeals, except that when the appeal is from a bankruptcy appellate panel, the terms “district court” and “district clerk” mean “appellate panel” and “appellate panel clerk.”
Rule 7.  [Reserved].
Rule 8.  Stay Pending Appeal in Death Penalty Cases.
Text
(a)  Direct Federal Appeals. 
 	(1)  Time for Filing Motion. An appellant moving for a stay must do so as soon as possible after filing the notice of appeal.
 	(2)  Review of Merits on Motion for Stay. The court may conclude it can appropriately address the merits of the case on a motion for a stay. If so, the court will order the parties to address the merits in expedited briefs. The court may grant a temporary stay pending consideration of the merits to prevent mooting the case. Any oral argument of the merits will be as soon as practicable after briefs are filed.
(b)  State Cases. 6 Cir. R. 22(c)(3) governs stays in state death penalty cases.
Rule 9.  Release in a Criminal Case.
Text
(a)  Appellant. 
 	(1)  What to File. 
 		(A)  An appellant seeking review of an order regarding release or detention must file:
    • the district court’s order;
    • relevant opinions;
    • the judgment of conviction if the appeal is after conviction;
    • a transcript of the relevant district court proceedings, if available; and
    • a supporting brief complying with Fed. R. App. P. 27(d)(1), not exceeding 20 pages.
 		(B)  The appellant may file other documents relevant to the appeal.
 	(2)  When to File. The appellant must file the items required by 6 Cir. R. 9(a) as follows:
 		(A)  When seeking relief by notice of appeal, not more than 7 days after the circuit clerk dockets the appeal.
 		(B)  When seeking relief by motion, with the motion.
(b)  Appellee. 
 	(1)  What to File. The appellee may file a response that includes:
• a brief complying with Fed. R. App. P. 27(d)(1), not exceeding 20 pages; and
• other documents relevant to the appeal.
 	(2)  When to File. If filing a response, the appellee must file it not more than 7 days after the appellant’s filing. The court may take action without a response.
(c)  Appellant’s Reply Brief. The appellant may file a reply brief not exceeding 5 pages and not more than 3 days after appellee’s filing.
(d)  Court may change requirements. On motion of a party or on its own, the court may order different filings and a different schedule.
Rule 10.  The Record on Appeal.
Text
(a)  Transcripts. 
 	(1)  Transcript Order. A party ordering a transcript or certifying that a transcript is unnecessary must:
 		(A)  Use Form 6CA-30, which is available on the court’s web site and from the clerk’s office;
 		(B)  File the form in the district court;
 		(C)  File the form in this court;
 		(D)  Serve the form on the other parties; and
 		(E)  Send four copies to each reporter from whom a transcript is ordered.
 	(2)  Failure to Comply with Transcript Requirements. The court may dismiss an appeal for failure to timely order a transcript, to make satisfactory arrangements with the reporter for paying the cost of the transcript, or to certify that no transcript will be ordered.
(b)  Exhibits. Exhibits should ordinarily be made part of the district court’s electronic record. This subrule (b) applies to non-electronic exhibits that are necessary for the court to understand the issues and decide the appeal. If a party is uncertain as to how certain exhibits should be handled, the party should contact the case manager. 
 	(1)  Appendix of Certain Paper Exhibits. For paper exhibits that are not part of the district court’s electronic record and that are necessary for the court to understand the issues and decide the appeal, a party may file an appendix with: 
• manageable paper exhibits; and 
• excerpts from documents of unusual bulk or weight that the district court would normally not transmit to this court.
 	(2)  Documents of Unusual Bulk or Weight; Physical Exhibits.  This subrule (b)(2) applies to documents of unusual bulk or weight and physical exhibits that the district clerk would not normally forward to this court. When a party deems it necessary for the court to have such items to understand the issues and decide the appeal, a party must: 
 		(A)  designate the items to be forwarded;
 		(B)  obtain the circuit clerk’s written permission to forward them; and
 		(C)  request the district clerk to forward them.
Rule 11.  Forwarding the Record.
Text
(a)  District Clerk’s Duty to Forward. 
 	(1)  Electronic Record. The district clerk does not forward the electronic record. This court directly accesses the district court’s electronic record.
 	(2)  Non-Electronic Record.  The district court will forward non-electronic parts of the record only when the circuit clerk requests it.
(b)  Transcripts; Reporter’s Duties. This subrule applies to transcripts that a party orders or that the court directs to be transcribed for appeal.
 	(1)  Criminal Appeals. The reporter must give priority to preparing transcripts in criminal appeals except for in-courtroom obligations. Where necessary to ensure timely resolution of a criminal appeal, this court may direct preparation of the transcript out of the order otherwise prescribed by rule.
 	(2)  Extension of Time. A request for additional time to complete the transcript under Fed. R. App. P. 11(b)(1)(B) must include:
• the date of the notice of appeal;
• the reasons for the extension;
• when the transcript was ordered; 
• when the party ordering the transcript made satisfactory financial arrangements with the reporter; 
• the estimated number of pages;
• the number of pages completed;
• the estimated completion date; and
• in a criminal case, the dates of conviction and sentencing.
 	(3)  Reduction of Fees. 
 		(A)  If the transcript is not completed within 45 days from the reporter’s receipt of the order, the reporter must reduce the usual fee by 10%.
 		(B)  If the transcript is not completed within 60 days from the reporter’s receipt of the order, the reporter must:
• reduce the usual fee by a total of 20%;
• discontinue courtroom duties until the transcript is completed and filed in the district court.
 		(C)  The circuit clerk may waive the fee reductions for good cause. 
 	(4)  Request to Suspend Preparation. The reporter must not honor a party’s request to suspend transcript preparation unless the court directs otherwise.
(c)  Sealed Documents. 
 	(1)  Documents Remain Sealed. If the district court forwards a sealed document, this court will give the document the same confidential treatment.
 	(2)  Unsealing. A sealed document will be unsealed and made part of the public record only on this court’s or the district court’s order. A person seeking to unseal a document sealed by the district court must move to unseal first in the district court.
Rule 12.  Filing a Representation Statement — Appearance of Counsel; Counsel’s Representation in Criminal Cases.
Text
(a)  Required Appearance. An attorney must file a Form for Appearance of Counsel, 6CA-68, to file documents or argue. A party represented by more than one attorney or firm must designate a single attorney as lead counsel. Counsel must update his or her PACER account to reflect changes in address telephone number, fax number, and e-mail address, and must advise the clerk as well. The court will provide notices only to counsel who has filed an appearance. Failure to file an appearance may result in dismissal of the case.
(b)  Exigent Circumstances. 6 Cir. R. 46(a)(1)(A) requires most counsel to be admitted to this court’s bar to appear. In exigent circumstances that require filing or argument before admission, counsel should contact the clerk for directions. 
(c)  Counsel’s Representation in Criminal Cases. 
 	(1)  Continued Representation on Appeal. Trial counsel in criminal cases must continue representation of the defendant on appeal unless relieved by the court.
 	(2)  Appointment of Trial Counsel as Appellate Counsel. If the district court appointed trial counsel, this court will appoint trial counsel as appellate counsel when the notice of appeal is filed. Appellant need not provide further proof of indigence.
 	(3)  Appointment of Appellant’s Counsel Under CJA.  When the court directs appointment of counsel for an appellant under the Criminal Justice Act, the clerk will select counsel as provided in the Sixth Circuit Criminal Justice Act Plan.
 	(4)  Withdrawal of Appellate Counsel.  A motion to withdraw as counsel on appeal in a criminal case must state reasons and be accompanied by one of the following:
 		(A)  Proof that new counsel has been retained to represent the defendant, including a signed appearance by new counsel. If the defendant is indigent and seeks the appointment of counsel pursuant to the Criminal Justice Act application must first be made to the district court for leave for the defendant to proceed in formal pauperis.
 		(B)  An affidavit or signed statement from the defendant stating:
• the defendant has been advised of the defendant’s appellate rights; and
• the defendant withdraws the appeal.
 		(C)  A brief following the procedure in Anders v. California, 386 US 738 (1967), and – in addition to service otherwise required – proof that counsel served the following on the defendant:
• a copy of the brief;
• a copy of the motion; and
• notice that the defendant has 21 days from the date of service to file a brief in support of reversal of the conviction.
 		(D)  A detailed statement of reasons why it would be unethical, unfair, or unreasonable to require counsel to continue to represent defendant, and – in addition to service otherwise required – proof that counsel served the following on the defendant:
• a copy of the motion, including this statement; and
• notice that the defendant has 14 days from service of the motion to file a response.
 	(5)  Petition for Writ of Certiorari.  Appointed counsel must file a petition for a writ of certiorari in the Supreme Court if the client requests it and, in counsel’s considered judgment, there are grounds for seeking Supreme Court review.
Title III.
Review of a Decision of the United States Tax Court.
Rule 13.  Review of a Decision of the Tax Court. 
Rule 14.  Review of a Decision of the Tax Court. 
Rule 13.  Review of a Decision of the Tax Court.
Text
The provisions in these rules for appeal from a judgment or order of a district court apply to appeals from the United States Tax Court, except as provided for appendices in 6 Cir. R. 30.
Annotations

COMMENTS:
This rule is added to make clear that Tax Court appeals will generally be handled the same as district court appeals. However, the Tax Court’s electronic records are not easily transferable to the court of appeals. Therefore, as set out in 6 Cir. R. 30, in Tax Court appeals there will be appendices instead of an electronic record on appeal.
Rule 14.  Review of a Decision of the Tax Court.
Text
The rules for appeals from a district court apply to appeals from the United States Tax Court, except that 6 Cir. R. 30(b)(3) governs the appendix.
Title IV.
Review or Enforcement of an Order of an Administrative Agency, Board, Commission, or Officer.
Rule 15.  Electronic Filing. 
Rule 15.1.  [Reserved]. 
Rule 16.  [Reserved]. 
Rule 17.  Filing the Record for an Immigration Review Petition. 
Rule 18.  Motion for Stay Pending Review 
Rule 19.  [Reserved]. 
Rule 20.  Applicability of Rules to the Review or Enforcement of an Agency Order. 
Rule 15.  Electronic Filing.
Text
A petition for review of an agency order and all subsequent documents shall be filed electronically, in accordance with 6 Cir. R. 25 and this court’s Guide to Electronic Filing, unless otherwise ordered by the court.
Rule 15.1.  [Reserved].
Rule 16.  [Reserved].
Rule 17.  Filing the Record for an Immigration Review Petition.
Text
See 6 Cir. R. 30(f)(2) for the requirements for filing the record in immigration cases.
Rule 18.  Motion for Stay Pending Review
Text
A motion for stay must be filed electronically as provided in 6 Cir. R. 25(b)(1).
Rule 19.  [Reserved].
Rule 20.  Applicability of Rules to the Review or Enforcement of an Agency Order.
Text
The provisions of these rules, except 6 Cir. R. 3-14 and 22, apply to review or enforcement of an agency order. In these rules, “appellant” includes a petitioner or applicant, and “appellee” includes a respondent.
Title V.
Extraordinary Writs.
Rule 21.  Writs of Mandamus and Prohibition, and Other Extraordinary Writs — Filing Fee. 
Rule 21.  Writs of Mandamus and Prohibition, and Other Extraordinary Writs — Filing Fee.
Text
A fee schedule is available on the court's web site and from the clerk's office. The clerk will not docket the petition if the fee is not paid, or if the petitioner has not been granted leave to proceed in forma pauperis.
Title VI.
Habeas Corpus; Proceedings in Forma Pauperis.
Rule 22.  Habeas Corpus and Section 2255 Proceedings — Second or Successive Applications — Death Penalty Cases. 
Rule 23.  [Reserved]. 
Rule 24.  Proceedings in Forma Pauperis — Application for Pauper Status on Appeal — Criminal 
Rule 22.  Habeas Corpus and Section 2255 Proceedings — Second or Successive Applications — Death Penalty Cases.
Text
(a)  Certificate of Appealability. A party seeking a certificate of appealability from this court must do so as soon as possible after the filing of the notice of appeal.
(b)  Motion to File a Second or Successive Application Under 28 U.S.C. § 2254 or § 2255. 
 	(1)  Scope. This subrule (b) applies to motions in this court for authorization to file a second or successive application in the district court under 28 U.S.C. § 2254 or § 2255.
 	(2)  Motion. 
 		(A)  Information Sheet. The clerk will provide an information sheet and motion form for an applicant who advises that he or she will move for authorization. The information sheet and motion form is also available on the court's web site.
 		(B)  What to File. 
 		 	(i)  Form. The applicant must use the court's form. The form is available on the court's web site.
 		 	(ii)  Additional Documents. The applicant must file with the motion the following documents from prior § 2254 or § 2255 proceedings if they are reasonably available. The court may request respondent to provide these documents:
• the magistrate judge's report and recommendation; and
• the district judge's opinion.
 		(C)  No Filing Fee.  A filing fee is not required.
 	(3)  Response. The respondent may file a response within 14 days after the later of service of the motion or respondent's service of supporting documentation.
 	(4)  Court Action. 
 		(A)  Considering Response.  The court may consider an untimely response. The court need not await a response in a death penalty case where execution is imminent.
 		(B)  Forwarding Order. The clerk will forward the court's order to the district clerk.
(c)  Death Penalty Cases 
 	(1)  Scope. This subrule (c) applies to applications under 28 U.S.C. § 2254 or § 2255 by a person under a sentence of death.
 	(2)  Contacting the Clerk. Counsel must contact the clerk's office by telephone at the earliest possible time – before filing a notice of appeal if possible – to inform the clerk of the status of the case and determine the procedures that apply.
 	(3)  Stay of Execution. 
 		(A)  Time for Filing Motion. An applicant moving for a stay must do so as soon as possible after filing the notice of appeal.
 		(B)  Review of Merits on Motion for Stay. The court may conclude it appropriately can address the merits of the case on a motion for a stay. If so, the court will order the parties to address the merits in expedited briefs. The court may grant a temporary stay pending consideration of the merits to prevent mooting the case. Any oral argument of the merits will be held as soon as practicable after briefs are filed.
 	(4)  Emergency Motions. Counsel with an emergency motion or application must file it with the clerk rather than with an individual judge. The court encourages telephone communication with the clerk as soon as it becomes evident that an applicant will seek emergency relief.
 	(5)  Required Documents for Certificate of Appealability or Stay of Execution. This subrule (c)(5) applies to an application for a certificate of appealability and a motion for stay of execution. The application or motion must include the following documents if they are not part of the district court's electronic record:
• available transcripts of the district court proceedings; and
• all state and federal opinions or judgments involving any issue presented to this court or, if the ruling was not made in a written opinion or judgment, the relevant portions of the transcript.
Rule 23.  [Reserved].
Rule 24.  Proceedings in Forma Pauperis — Application for Pauper Status on Appeal — Criminal
Text
If a convicted defendant did not qualify to proceed in forma pauperis in the district court but appears to qualify on appeal, trial counsel must see that the defendant completes CJA Form 23 (for an incarcerated defendant) or Fed. R. App. P. Form 4 (for a defendant not incarcerated) and files it in the district court. The forms are available from the district court clerk and this court's web site.
Annotations

COMMITTEE NOTE:
Former 6th Cir. R. 12(c). See also 6 Cir. R. 101.
Title VII.
General Provisions.
Rule 25.  Filing and Service; Electronic Case Filing. 
Rule 26.  Extending Time; Failure to File or Untimely Filing. 
Rule 26.1.  Corporate Disclosure Statement. 
Rule 27.  Motions. 
Rule 28.  Briefs. 
Rule 28.1.  [Reserved]. 
Rule 29.  Motion to Participate in Oral Argument. 
Rule 30.  Appendix to the Briefs; Designation of Relevant Documents; Record in Lieu of Appendix. 
Rule 31.  Service and Filing of Briefs. 
Rule 32.  Certification of Counsel; Form of Briefs and the Appendix. 
Rule 32.1.  Citing Judicial Dispositions; Effect of Published Decisions. 
Rule 33.  Appeal Conferences — Mediation. 
Rule 34.  Oral Argument. 
Rule 35.  En Banc Determination. 
Rule 36.  Entry of Judgment — Dispositions in Open Court. 
Rule 37.  [Reserved]. 
Rule 38.  [Reserved]. 
Rule 39.  Costs Recoverable for Filing Paper Briefs. 
Rule 40.  Petition for Rehearing — Extension of Time. 
Rule 41.  Issuance of Mandate; Stay of Mandate. 
Rule 42.  [Reserved]. 
Rule 43.  [Reserved]. 
Rule 44.  [Reserved]. 
Rule 45.  Duties of Clerks — Procedural Orders. 
Rule 46.  Attorneys — Admission of Attorneys, Attorney Discipline, Law Student Practice. 
Rule 47.  Rule Amendments. 
Rule 48.  [Reserved]. 
Rule 25.  Filing and Service; Electronic Case Filing.
Text
(a)  Electronic Filing Required. 
 	(1)  Requirement. All documents must be filed electronically using the Electronic Case Filing (ECF) system unless these rules or a court order provide otherwise. These rules and the Guide to Electronic Filing govern electronic filing.
 	(2)  Form of Electronic Filing. Electronically filed documents must be in PDF format and must conform to technical requirements established by the Judicial Conference or the court. When possible, documents must be in Native PDF format and not created by scanning.
 	(3)  Paper Filings Not Accepted. When these rules require electronic filing, the clerk will not accept a paper filing.
(b)  Exceptions to Electronic Filing. 
 	(1)  Case Initiating Documents — Exceptions to Electronic Filing. 
 		(A)  Definition. The following are “case initiating documents” governed by this subrule (b)(1):
 		 	(i)  A petition for permission to appeal under Fed. R. App. P. 5;
 		 	(ii)  A petition for review or application for enforcement of an agency order under Fed. R. App. P. 15;
 		 	(iii)  A motion for a stay filed with a petition for review of an agency order;
 		 	(iv)  A petition for a writ of mandamus or prohibition or other extraordinary writ under Fed. R. App. P. 21;
 		 	(v)  A motion to authorize filing in the district court of a second or successive application for a writ of habeas corpus under 6 Cir. R. 22(b); and 
 		 	(vi)  Any other document initiating an original action in this court. 
 		(B)  Manner of Filing. A party represented by counsel must file a case initiating document electronically, as either a PDF file attached to an e-mail directed to the clerk's office or in CD format, as provided in the Guide to Electronic Filing.
 	(2)  Other Exceptions. The following must be filed in paper format:
 		(A)   In Pro Per Filings.  A document filed by a party not represented by counsel.
 		(B)  Attorney Misconduct Proceedings. Documents involving complaints of attorney misconduct.
 		(C)  CJA Representation. Documents involving compensation or expense reimbursement for representation under the Criminal Justice Act.
 		(D)  Large Documents. A document that exceeds the limit for the size of electronic filing, as specified in the electronic case filing section of the court's web site.
 	(3)  Filing in Paper Format. Unless these rules require otherwise, a party filing in paper format must file only a signed original.
 	(4)  Proof of Filing in Paper Format. When the court allows or requires filing in paper format, the filer may obtain a file-stamped copy at the time of filing in person or by providing the clerk with a preaddressed stamped envelope and an extra copy of the document.
(c)  ECF Registration and Use.
 	(1)  Requirements for ECF Registration. To use the ECF system, an attorney must register. To register, an attorney must:
 		(A)  be permitted to practice in this court and be in good standing;
 		(B)  have a valid Public Access to Court Electronic Records (PACER) account or be a member of an office that has a valid PACER account;
 		(C)  register for appellate court electronic filing at the PACER Service Center; and
 		(D)  have a valid e-mail address.
 	(2)  Registration Is Consent to Electronic Service. An attorney's registration is written consent:
 		(A)  to electronic service of documents as provided by the Federal Rules of Appellate Procedure and these rules, and
 		(B)  to receive electronic correspondence, orders, and opinions from the court.
 	(3)  Login Name and Password. The clerk will issue a login name and password to an attorney who registers. The attorney may change the password after receiving it. Use of an attorney's login name and password by another, with the attorney's authorization, is deemed the attorney's use. If a login name or password is compromised, the attorney must notify the court as provided in the Guide to Electronic Filing.
 	(4)  Changes in Information. 
 		(A)  Requirement to Give Notice.  An attorney whose email address, mailing address, telephone number, or fax number has changed must change the information in his or her PACER account accordingly, and must file a notice of the change with the clerk and serve the notice on the parties in cases in which the attorney entered an appearance.
 		(B)  Service on Obsolete Address.  Service on an obsolete email address is valid service if the attorney failed to give notice of a change.
(d)  Signatures. 
 	(1)  Attorney Signature. An attorney's use of the attorney's login name and password to submit a document electronically serves as that attorney's signature on the document. The attorney must use a signature block in substantially the following form, without a graphic or electronic signature:

 /s/ Attorney Name  Attorney Name  ABC Law Firm  1234 First Street  Cincinnati, Ohio 45202  Telephone: (513) 987-6543  E-mail: AttorneyName@abclawfirm.com  Attorney for  .
Click to view table.
 	(2)  Multiple Attorney Signatures. The filer of a document with multiple signatures (such as a stipulation) must file in one of the following forms:
 		(A)  Use an “/s/ Attorney Name” signature block for each attorney. By submitting the document, the filer certifies that the other attorneys expressly agreed to the form and substance of the document and authorized the filer to submit it electronically.
 		(B)  Submit a scanned document with the signatures.
 	(3)  Clerk and Deputy Clerks; Court-Issued Documents. The clerk's or a deputy clerk's filing of a document using that individual's login and password is the filing of a signed original. An order, opinion, judgment, or other court-issued document filed electronically without the signature of the judge, clerk, or deputy clerk has the same effect as if it were signed.
(e)  Filing; Entry; Official Record. 
 	(1)  Filing and Entry – ECF – Filed Documents.  
 		(A)  Filing by Party. 
 		 	(i)  Filing and Entry. Electronic transmission of a document and transmission of the Notice of Docket Activity (NDA) from the court constitute filing the document under the Federal Rules of Appellate Procedure and entry of that document in the docket under Fed. R. App. P. 45(b)(1).
 		 	(ii)  Time of Filing. An electronically-filed document is filed at the time shown on the NDA. Electronic filing does not alter a filing deadline. Where the deadline is a specific time of day, the electronic filing must be completed by that time.
 		(B)  Filing by Court. Electronic filing of an order, decree, notice, opinion, or judgment constitutes entry in the docket under Fed. R. App. P. 36 and 45(b)(1) and (c).
 	(2)  Official Record. The electronic version of filed documents – including those originally filed in paper format – is the official record. Modification of a filed document or docket entry is not permitted unless the court authorizes it. 
 	(3)  Disposal of Paper Filings. The clerk will discard paper documents once they have been made a part of the electronic record, unless the electronic copy is incomplete or of questionable quality or unless the court orders otherwise.
(f)  Service of Documents Filed Electronically. 
 	(1)  Method of Service. 
 		(A)  NDA Constitutes Service. The ECF system sends a Notice of Docket Activity (NDA) to registered attorneys in the case. This constitutes service on them and no other service is necessary.
 		(B)  Service on Unregistered Parties and Attorneys. The filer must serve parties not represented by counsel and attorneys not registered for electronic filing by other means under Fed. R. App. P. 25(c).
 	(2)  Certificate of Service. A document presented for filing must contain a proof of service. Fed. R. App. P. 25(d). The NDA does not replace the proof of service.
(g)  ECF Technical Failures. 
 	(1)  Extension of Time. There is a technical failure in the ECF system if the clerk finds that the system is unable to accept filings continuously or intermittently for more than one hour after 12:00 noon Eastern time. In that case, filings due that day that were not filed because of that technical failure are due the next business day. A delayed filing must include a declaration or affidavit attesting to the filer's failed attempts to file electronically at least two times after 12:00 noon separated by at least one hour on each day of delay because of the technical failure.
 	(2)  Help Desk. A filer experiencing difficulty with electronic filing should contact the ECF help desk, as provided on the court's website and in the Guide to Electronic Filing. 
(h)  Sealed Documents. 
 	(1)  Sealing or Limiting Access to Orders and Opinions. An order or opinion is generally part of the public record. A party that seeks to seal or restrict access to an order or opinion must do so by motion. 
 	(2)  Motion. A motion to file sealed documents may be filed electronically unless prohibited by law, local rule, or court order. At the same time as filing the motion, the movant must provide the court and other parties a copy of the documents at issue. The movant must consult with the clerk before submitting the documents. The movant may provide the court's copy by sending a CD or an email to the clerk's office with a PDF file as provided in the Guide to Electronic Filing.
 	(3)  Order. If the court grants the motion, the order authorizing filing of sealed documents may be filed electronically unless prohibited by law.
 	(4)  Filing. Upon this court's entry of an order granting a motion to seal documents, those documents are to be filed via the court's electronic filing system (ECF).
 	(5)  Sealed Documents From Lower Court or Agency. Documents sealed in the lower court or agency must continue to be filed under seal in this court. The filing must comply with the requirements of the court or agency that originally ordered or authorized the documents to be sealed.
Rule 26.  Extending Time; Failure to File or Untimely Filing.
Text
(a)  Extending Time. 
 	(1)  How Sought. A party seeking an extension of time must do so by written motion. The fact that the opposing party does not oppose the extension or previously received an extension is not dispositive of the motion. The court disfavors applications for extensions of time for the filing of briefs.
 	(2)  Extension of Time to File Brief in Criminal Appeal. A motion to extend a briefing deadline in a criminal appeal must state whether the defendant is in custody or on bail.
 	(3)  Late Documents. If a party files a document after the filing deadline, the party must also file a motion to extend the time for filing explaining the circumstances. If a party files without the required motion, the court will notify the party of the need to file the motion and await receipt of the motion before acting on the late-filed document.
(b)  Failure to File or Untimely Filing. If the appellant does not timely process the appeal – including not timely filing a brief or required appendix or not meeting other deadlines – the court may dismiss the appeal for want of prosecution, impose sanctions, or both.
Rule 26.1.  Corporate Disclosure Statement.
Text
(a)  Parties Required to Make Disclosure. With the exception of the United States government or agencies thereof or a state government or agencies or political subdivisions thereof, all parties and amici curiae to a civil or bankruptcy case, agency review proceeding, or original proceedings, and all corporate defendants in a criminal case shall file a corporate affiliate/financial interest disclosure statement. A negative report is required except in the case of individual criminal defendants.
(b)  Financial Interest to Be Disclosed. 
 	(1)  Whenever a corporation that is a party to an appeal, or which appears as amicus curiae, is a subsidiary or affiliate of any publicly owned corporation not named in the appeal, counsel for the corporation that is a party or amicus shall advise the clerk in the manner provided by subdivision (c) of this rule of the identity of the parent corporation or affiliate and the relationship between it and the corporation that is a party or amicus to the appeal. A corporation shall be considered an affiliate of a publicly owned corporation for purposes of this rule if it controls, is controlled by, or is under common control with a publicly owned corporation.
 	(2)  Whenever, by reason of insurance, a franchise agreement, or indemnity agreement, a publicly owned corporation or its affiliate, not a party to the appeal, nor an amicus, has a substantial financial interest in the outcome of litigation, counsel for the party or amicus whose interest is aligned with that of the publicly owned corporation or its affiliate shall advise the clerk in the manner provided by subdivision (c) of this rule of the identity of the publicly owned corporation and the nature of its or its affiliate’s substantial financial interest in the outcome of the litigation. (c) Form and Time of Disclosure. The disclosure statement shall be made on a form provided by the clerk and filed with the brief of a party or amicus or upon filing a motion, response, petition, or answer in this court, whichever first occurs.
(c)  Form and Time of Disclosure. The disclosure statement shall be made on a form provided by the clerk and filed with the brief of a party or amicus or upon filing a motion, response, petition, or answer in this court, whichever first occurs.
Annotations

COMMITTEE NOTE:
Former 6th Cir. R. 25.
Rule 27.  Motions.
Text
(a)  Where to File. All motions – including emergency motions and single judge motions – must be filed with the clerk. In an emergency when time does not permit this, counsel must contact the clerk's office by telephone to explain the situation and seek guidance.
(b)  Service of Paper Motions.  When a paper motion is allowed, the filer must serve one copy on each other party.
(c)  Emergency Motions. 
 	(1)  Notifying the Clerk. When a party knows in advance that an emergency motion may be needed, the party must make every reasonable effort to notify the clerk at the earliest possible time that an emergency motion may be filed, the nature of the motion, and the relief to be sought.
 	(2)  Required Attachments. Emergency motions must have the following copies attached

 • the notice of appeal; • the order appealed from; and • any other parts of the record necessary to decide the motion.
Click to view table.
(d)  Motion to Dismiss. A party may file a motion to dismiss for lack of jurisdiction. Ordinarily, the court will not grant other motions to dismiss.
(e)  Motion to Affirm. The court will not consider a motion to affirm the judgment appealed from.
(f)  Motion to Expedite. A party may move to expedite the appeal. The motion must show good cause to expedite.
(g)  Motion for Reconsideration. A party may seek rehearing of a judgment of this court pursuant to Fed. R. App. P. 40. A party may file a motion for reconsideration of any other action of a panel, of a single judge or of the clerk. See 6 Cir. R. 45(b). A panel may reconsider its own action or may review the action of a single judge or of the clerk, but the panel reviewing a single judge’s action shall not include that judge.
Rule 28.  Briefs.
Text
(a)  References to the Record. A brief must direct the court to the parts of the record it refers to.
 	(1)  District Court Appeals. In an appeal from the district court, a brief must cite the “Page ID #” shown on the header or footer of the page(s) of the original record being referenced, along with a brief title and the record entry number of the document referenced. It is the responsibility of counsel to ensure that all documents referred to in the addendum have either been filed initially in digital format in the district court by way of ECF or, if not, have been scanned into digital format and then filed in the record in that format so that they bear the “Page ID #” designation referred to above. Counsel’s failure to do so may result in rejection of the brief.
The description of relevant district court documents in the addendum shall include (i) a brief description of the document, (ii) the docket entry number of the document, and (iii) the “Page ID #” range for the relevant pages.
 	(2)  Other Appeals – References to the Record.  If there is an appendix or consecutively-numbered administrative record, the brief must also refer to the page number of the appendix or administrative record. For example, the brief should refer to “Record [or Appendix], pp. 69-70.” Suitable abbreviations in these record references are acceptable.
(b)  Additional Contents. The requirements of this subrule (b) are in addition to those in Fed. R. App. P. 28(a) and (b).
 	(1)  Principal Briefs. 
 		(A)  Required Contents. Each principal brief must include:
 		 	(i)  Designation of Relevant Lower Court Documents. A designation of relevant documents from the lower court record shall be included in an addendum to the brief; 6 Cir. R. 30(g)(1).
 		 	(ii)  Designation of Record Items in Immigration Review Petitions. In cases where the government files the administrative record under 6 Cir. R. 30(f)(2), a designation of relevant record items under 6 Cir. R. 30(g)(2).
 		(B)  Permitted Contents. A principal brief may include – before the jurisdictional statement – a statement of reasons why the court should hear oral argument under 6 Cir. R. 34(a).
 	(2)  Unpublished Dispositions. When Fed. R. App. P. 32.1(b) or 6 Cir. R. 32.1(a) requires copies of unpublished opinions, the party must include the copies as an addendum to the brief.
(c)  Attachments. A party may not attach documents to an electronically filed brief that are in an electronic record on appeal or are in a permitted appendix.
(d)  Briefs as Public Record. Briefs filed with the court are public records. A brief that refers to sealed information is not automatically sealed. A party seeking to have a brief sealed in whole or in part must file a motion seeking such relief.
Rule 28.1.  [Reserved].
Rule 29.  Motion to Participate in Oral Argument.
Text
An amicus curiae may request to participate in oral argument by motion stating the reason oral argument will aid the court.
Rule 30.  Appendix to the Briefs; Designation of Relevant Documents; Record in Lieu of Appendix.
Text
(a)  When an Appendix is Required. An appendix is required only in the following cases, unless the court directs otherwise. In other cases, an appendix is unnecessary and must not be filed. The court will have the district court electronic record available.
 	(1)  District Court Appeal. An appeal from a district court where 6 Cir. R. 30(b)(2) requires certain documents that are not part of the district court's electronic record to be included in an appendix – except social security cases (where the administrative record is filed instead of an appendix).
 	(2)  Tax Court Appeal. An appeal from the United States Tax Court.
 	(3)  Agency Appeal. A petition to review or application to enforce the decision of a federal administrative agency – except immigration review petitions described in 6 Cir. R. 30(f)(2) (where the administrative record is filed instead of an appendix).
(b)  Appendix Contents. 
 	(1)  General Requirement. The parties and the court may rely on parts of the record not included in the appendix, except as provided in 6 Cir. R. 30(b)(5)(A). When required, the appendix is limited to parts of the record necessary for the court to understand the issues and decide the appeal. Inclusion of unnecessary parts or omission of necessary parts may result in sanctions under 6 Cir. R. 30(h).
 	(2)  District Court Appeals. In an appeal from the district court, the appendix, when required, must include the current district court docket sheet and those items listed below that are not part of the district court's electronic record:
 		(A)  in appeals in cases under 28 U.S.C. § 2254:
 		 	(i)  all unpublished state court opinions in previous proceedings related to the issues raised in the petition;
 		 	(ii)  the trial transcript;
 		 	(iii)  the transcription of the state court record if required by 6 Cir. R. 30(b)(5); and
 		 	(iv)  a transcript of any post-conviction state court hearing, if previously transcribed and available.
 		(B)  other parts of the record – including all or part of exhibits or transcript pages – necessary for the court to understand the issues and decide the appeal, in chronological order; and
 		(C)  certification that the documents in the appendix are properly part of the record.
 	(3)  Tax Court Appeals. In an appeal from the Tax Court, the appendix must include:
 		(A)  the current Tax Court docket sheet;
 		(B)  the complaint;
 		(C)  other pleadings or motions relevant to the arguments on appeal;.
 		(D)  the judgment from which the appeal is taken;
 		(E)  relevant memorandum opinions, opinions from the bench, and findings of fact and conclusions of law;.
 		(F)  the notice of appeal;
 		(G)  other parts of the record – including all or part of exhibits or transcript pages – necessary for the court to understand the issues and decide the appeal, in chronological order; and.
 		(H)  certification that the documents in the appendix are properly part of the record.
 	(4)  Agency Appeals. In an agency appeal, the appendix must include:
 		(A)  the order sought to be reviewed or enforced;
 		(B)  supporting opinions, findings of fact, and conclusions of law;
 		(C)  the petition for review or application for enforcement;
 		(D)  other parts of the record – including all or part of exhibits or transcript pages – necessary for the court to understand the issues and decide the appeal, in chronological order; and
 		(E)  certification that the documents in the appendix are properly part of the record.
 	(5)  State Habeas Corpus Appeals; Transcript Where There Is No Written State Court Record. 
 		(A)  Transcript Required. Where the state court record is not in writing, the appendix must also include a written transcript of the parts of the state court record that each party deems necessary for the court to understand the issues and decide the appeal. The transcript may be prepared by any method that provides an adequate written record. A party may not rely on a part of the state court record not reduced to written form.
 		(B)  Appellant's Duty to Provide Transcript. The appellant must provide the transcript to the appellee within 30 days of filing the notice of appeal. The circuit clerk may grant an additional 30 days. Where, because of the length of the record, more than 60 days are required, the appellant must request additional time by motion within the 60-day period.
 		(C)  Appellee May Provide Additional Transcript. An appellee who believes that a transcript of other parts of the state court record is necessary must provide the transcript to the appellant within 30 days of the appellant's filing the transcript. The time may be extended as under subrule (b)(5)(B).
 		(D)  Dispute About Accuracy of the Transcript. The parties must resolve disputes about accuracy of the transcript under Fed. R. App. P. 10(e).
(c)  Who Must File the Appendix and When. 
 	(1)  Generally. This subrule (c)(1) applies in all cases where an appendix is required except those in subrules (c)(2)-(3).
 		(A)  Appellant. The appellant must file and serve the appendix with its principal brief.
 		(B)  Appellee. If the appellee determines that the appellant did not include a necessary part of the record, the appellee may file and serve the omissions as a separate appendix with its brief. The pagination must be consecutive, beginning with the next page number after the last page of the appellant's appendix.
 	(2)  State Habeas Corpus Appeals. In a state habeas corpus appeal where the plaintiff is pro se and in forma pauperis, the defendant respondent must file the appendix with defendant's brief.
 	(3)  Black Lung Appeals. In an appeal from an administrative decision on a claim for black lung benefits, where the appellant is pro se and in forma pauperis, the director must file the appendix with the director's brief.
(d)  Manner of Filing. 
 	(1)  Electronic Filing Required. The appendix must be filed electronically, except as provided in subrule (d)(2).
 	(2)  Exceptions to Electronic Filing. Five copies of the appendix must be filed in paper format in the following instances:
 		(A)  In Pro Per Filings. An appendix filed by a party not represented by counsel.
 		(B)  Large Documents. An appendix that exceeds the limit for the size of electronic filing, as specified in the electronic case filing section of the court's web site.
 		(C)  State Death Penalty Cases. A case involving a state prisoner under a death sentence where the district court record includes parts of the state court record.
(e)  Form. 
 	(1)  Pagination and Transcript Identification. The appendix must be paginated. The original pagination of a transcript must be placed in brackets.
 	(2)  Order of Items. The appendix must contain the following items in the following order:
 		(A)  Table of Contents. A table of contents at the beginning. For each document, the table must:
 • describe the document; • include the record entry number from the court or agency below, where available; and • identify the appendix page where the document appears.
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 		(B)  Index. If the appendix contains a transcript of testimony, an alphabetical list of witnesses, with the date, the proceeding (such as trial, hearing, or deposition), and the appendix page where the testimony begins.
 		(C)  Other items. The items in the order set out in 6 Cir. R. 30(b).
 		(D)  Proof of Service. The proof of service required by Fed. R. App. P. 25(d). The appendix will not be considered filed unless it includes the proof of service.
 	(3)  Multi-Volume Appendix. Transcripts and exhibits may appear at the end of the appendix or in a separate volume or volumes. If the appendix has more than one volume, each volume must be consecutively paginated and must contain the full table of contents and index required by 6 Cir. R. 30(e)(2)(A) and (B). The table of contents and index in each volume must include the contents of all appendix volumes.
(f)  Administrative Record Filed Instead of Appendix. The administrative record must be filed and no appendix is required in the following cases.
 	(1)  Social Security Cases. In appeals from a district court on review of a decision of the Commissioner of Social Security, counsel for the Commissioner must file with the Commissioner's brief four paginated copies of the administrative record.
 	(2)  Immigration Review Petitions. This subrule (f)(2) applies to a petition for review of a final order of exclusion, deportation, or removal under 8 U.S.C. § 1252. The government must file and serve the administrative record as provided below. The court will not accept a paper copy of the record unless it orders otherwise. The court will issue a scheduling notice specifying the time to file and serve the record and briefs.
 		(A)  BIA Orders. In a case where the Board of Immigration Appeals issued the final order of exclusion, deportation, or removal, the Executive Office of Immigration Review must file four text-searchable, paginated copies of the certified administrative record on CD-ROM.
 		(B)  ICE Orders. In a case where U.S. Immigration and Customs Enforcement issued the final order of exclusion, deportation, or removal – where the Department of Homeland Security maintains the administrative record – the Attorney General must file the certified administrative record in one of the following ways:
 		 	(i)  file one text-searchable, paginated copy on CD-ROM; or
 		 	(ii)  file it using the electronic case filing system.
 		(C)  Service. Service of the record is as follows, unless the court orders otherwise:
 		 	(i)  Represented Petitioner. When petitioner is represented, service is by mailing a copy of the CD-ROM filed with the court or, when the record is filed using the electronic case filing system, by service as provided in 6 Cir. R. 25(f)(1).
 		 	(ii)  Unrepresented Petitioner. Service on an unrepresented petitioner is by mailing one paper copy of the record.
(g)  Designation of Relevant Documents in Certain Cases. 
 	(1)  District Court Appeals. A party may not include documents from the district court's electronic record in an appendix. To facilitate the court's reference to the electronic record, each party must include in its principal brief a designation of documents.
 		(A)  Documents to Be Designated. The designation must include the following:
 		 	(i)  the complaint or indictment;
 		 	(ii)  other pleadings or motions relevant to the arguments on appeal;.
 		 	(iii)  the judgment from which the appeal is taken;
 		 	(iv)  relevant memorandum opinions or opinions from the bench, findings of fact and conclusions of law, and reports and recommendations of a magistrate judge and objections to the reports and recommendations;
 		 	(v)  the notice of appeal; and
 		 	(vi)  other parts of the record – including all or part of exhibits or transcript pages – necessary for the court to understand the issues and decide the appeal, in chronological order.
 		(B)  Form of Designation. The designation must be at the end of the brief as an addendum and include for each document:
 • the district court's record entry number; • a description of the document; and • the page number of the consecutively-paginated electronic record.
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 		(C)  Counsel shall ensure that all documents included in the designation have been included in the electronic district court record and bear the “Page ID #” of the consecutively paginated record referred to above.
 	(2)  Immigration Review Petitions. In cases where the government files the administrative record under 6 Cir. R. 30(f)(2), each party must include in its principal brief a designation of the documents in 6 Cir. R. 30(b)(4). The designation must be at the end of the brief as an addendum and include for each document: 
 • a description of the document; and • the page number of the administrative record where the document is located.
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(h)  Sanctions. The court may dismiss the appeal or impose other sanctions for failing to file an appendix when required, filing an appendix substantially out of compliance with this rule, or otherwise violating this rule.
Rule 31.  Service and Filing of Briefs.
Text
(a)  Electronic Briefs. When a party is required to file a brief electronically, the clerk will not accept a paper copy. Fed. R. App. P. 25(c) and 6 Cir. R. 25(f) govern service of a brief filed electronically.
(b)  Paper Briefs. A party filing a paper brief must file a signed original and serve two copies on each other party.
(c)  Time for Filing.  
 	(1)  Generally.  The court will set a briefing schedule specifying the due dates for briefs. Except as specified in subrules (c)(2)-(3), the time limits in Fed. R. App. P. 31(a)(1) apply except that the time limit for the filing of the brief of the appellant is as indicated by the clerk, since the electronic record is no longer “filed” as that term was formerly construed.
 	(2)  Expedited Briefing. 
 		(A)  Generally. The court schedules expedited briefing in the following cases:
 • appeals from orders denying or granting preliminary injunctions,  • recalcitrant witness appeals under 28 U.S.C. § 1826,  • direct criminal appeals in which the sentence is 15 months or less, and  • grand jury contempt appeals.
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 		(B)  On Motion. A party may move to expedite other cases. See 6 Cir. R. 27(f).
 	(3)  Death Penalty Cases. In an application under 28 U.S.C. § 2254 or § 2255 by a person under a death sentence and in an appeal from a federal sentence of death:
 		(A)  Appellant. The appellant must serve and file a brief by the deadline set by the clerk.
 		(B)  Appellee. The appellee must serve and file a brief within 60 days after the appellant's brief is served.
 		(C)  Reply Brief. The appellant may serve and file a reply brief within 14 days after the appellee's brief is served, but at least 7 days before argument. The court may, for good cause, allow a later filing.
Rule 32.  Certification of Counsel; Form of Briefs and the Appendix.
Text
(a)   Certificate of Compliance with Type-Volume Limitation. The certificate of compliance under Fed. R. App. P. 32(a)(7)(C) must immediately follow the signature at the end of the brief.
(b)  Length. 
 	(1)  Exclusions from Length Limits. The following items do not count toward the length limitations in Fed. R. App. P. 32(a)(7)(A) and (B):

 • the corporate disclosure statement required under Fed. R. App. P. 26.1; • the designation of relevant district court documents required under 6 Cir. R. 28(b)(1)(A)(i) and 30(g)(1); •  the designation of relevant administrative record items required under 6 Cir. R. 28(b)(1)(A)(ii) and 30(g)(2); • the statement of reasons for oral argument permitted under 6 Cir. R. 28(b)(1)(B); and  • copies of unpublished opinions required under Fed. R. App. P. 32.1(b) or 6 Cir. R. 32.1(a).
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(2)  Death Penalty Cases. In an application under 28 U.S.C. § 2254 or § 2255 by a person under a death sentence and in an appeal from a federal sentence of death, the briefs may not exceed one-and-a-half times the length allowed by Fed. R. App. P. 32(a)(7)(A) and (B).
Rule 32.1.  Citing Judicial Dispositions; Effect of Published Decisions.
Text
(a)  Citing Unpublished Dispositions. The court permits citation of any unpublished opinion, order, judgment, or other written disposition. The limitations of Fed. R. App. P. 32.1(a) do not apply. If a party cites such an item that is not available in a publicly accessible electronic database, the party must file and serve a copy as an addendum to the brief or other paper in which it is cited.
(b)  Binding Effect of Published Decisions. Published panel opinions are binding on later panels. A published opinion is overruled only by the court en banc.
Rule 33.  Appeal Conferences — Mediation.
Text
(a)  Civil Appeal Statement of Parties and Issues. The appellant, petitioner, or applicant in a civil case must file with the court and serve on all parties a Civil Appeal Statement of Parties and Issues.
 	(1)  When to File. The Civil Appeal Statement must be filed as directed by the court.
 	(2)  What to File. 
 		(A)  In an appeal from the district court or Tax Court, the Civil Appeal Statement must be filed on Form 6CA-53.
 		(B)  In an appeal from or application for enforcement of an administrative agency order, the Civil Appeal Statement must be filed on Form 6CA-54. 
 		(C)  The forms are available on the court's website.
 	(3)  Exception. A pro se appellant, petitioner, or applicant is not required to file a Civil Appeal Statement.
 	(4)  Response.  No response to the Civil Appeal Statement is permit.
(b)  Mediation Procedures. 
 	(1)  Selection of Cases for Mediation. The Office of the Circuit Mediators reviews civil appellate cases to determine whether mediation would be appropriate. If so, a mediation conference is scheduled. In addition, counsel may contact the mediation administrator and request a mediation conference. Requests will remain confidential unless counsel instructs otherwise.
 	(2)  Notice of Mediation Conference. When a case is selected for mediation, counsel will receive a mediation conference notice stating the date and time of the conference and other relevant information about the process.
 	(3)  Submission of Confidential Mediation Background Information Form. Counsel must submit the Confidential Mediation Background Information Form as directed in the mediation conference notice. The form is submitted directly to the mediation office and shall not be filed or otherwise disclosed to the court or other parties.
 	(4)  Mediation Conferences. 
 		(A)  General. A Circuit Mediator conducts the conference. The clerk, at the direction of the mediator, may enter orders controlling the course of the proceedings.
 		(B)  Purposes. The primary purpose of the conference is to explore, in depth, possibilities for settlement, including the parties' interests, objectives, and possible bases for resolution of the appeal. Procedural issues may also be addressed.
 		(C)  Attendance/Participation. Lead counsel and any other attorney with primary authority on behalf of each party must participate in the conference. Co-counsel or other attorneys whose participation would be beneficial are welcome to participate as well. The mediator may conduct more than one conference. Clients' attendance in the initial conference is not mandatory but is welcome. The decision regarding client participation in the initial conference is left to counsel. The mediator may direct that clients participate in subsequent conferences.
 		(D)  Confidentiality. Communications in mediation conferences or in connection with the mediation process are confidential. They may not be disclosed or otherwise used by any mediation participant, except as agreed in advance by all participants.
(c)  Non-Compliance; Sanctions. 
 	(1)  Failure to File Civil Appeal Statement. The clerk may assess sanctions if the appellant, petitioner, or applicant fails to properly file the Civil Appeal Statement.
 	(2)  Failure to Submit the Confidential Mediation Background Information Form. The clerk may assess sanctions if a party fails to properly submit the Confidential Mediation Background Information form.
 	(3)  Other Sanctions. If an attorney or party fails to comply with a provision of this rule or a mediation order, the court may take any or all of the following actions:
 		(A)  Remove the case from mediation;
 		(B)  Assess reasonable expenses caused by the failure, including attorney's fees;
 		(C)  Assess all or a portion of the appellate costs;
 		(D)  Dismiss the appeal; and
 		(E)  Impose further sanctions as the court deems appropriate.
Rule 34.  Oral Argument.
Text
(a)  Requesting Oral Argument. A party desiring oral argument must include a statement in the brief explaining why the court should hear oral argument. The statement must not exceed one page.
(b)  Waiver of Oral Argument.  The court may deem oral argument to have been waived:
 	(1)  if a party fails to request it in the brief; or
 	(2)  if the parties stipulate to waive it.
(c)  Expedited Argument. 
 	(1)  Generally. The court may expedite oral argument, even if the time to file briefs has not expired by the date of the expedited hearing. The court may do so on its own or on motion of a party.
 	(2)  Expedited Cases. Where the court determines that a case of one of the types listed below is to be orally argued, argument will generally be expedited.
 • recalcitrant witness appeals under 28 U.S.C. § 1826; • grand jury contempt appeals;  • appeals from orders denying or granting preliminary or temporary injunctions;  • interlocutory appeals under 28 U.S.C. § 1292(b);  • direct criminal appeals; and  • appeals in cases under 28 U.S.C. §§ 2241, 2254, and 2255.
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 	(3)  Procedure. When the court grants a motion to expedite, the clerk will schedule oral argument at an early date. A judge may direct an earlier hearing.
(d)  Postponement of Hearing. After a case is set for hearing, the court will not postpone the hearing without good cause. A motion for postponement must be made immediately after notice of the hearing date. It must include notice to all counsel and state where possible the consent or objection of other counsel.
(e)  Argument by Intervening Party. An intervening party may request oral argument. The request must

 • be in writing; • state whether the named parties have consented; and  • state the reason separate argument is needed. 
Click to view table.
(f)  Time for Oral Argument. 
 	(1)  Generally. Each side has 15 minutes for oral argument unless the notice of oral argument provides otherwise.
 	(2)  Additional Time. A party may move for additional time. The motion must be filed within 14 days of submission of the last brief, but not later than 7 days before the hearing.
 	(3)  En Banc. In cases argued before the en banc court, each side will generally have 20 minutes for oral argument, unless the court directs otherwise.
(g)  Presentation of Argument. 
 	(1)  Purpose. The purpose of oral argument is to emphasize and clarify the argument in the briefs.
 	(2)  Divided Argument. The court may – in exceptional circumstances – permit divided arguments.
 	(3)  Teleconference. The court may conduct oral argument by teleconference.
 	(4)  Cross-Appeals. An appeal and cross-appeal will be argued together as one case in the time allotted for one case.
Rule 35.  En Banc Determination.
Text
(a)  Petition Content.  A petition for rehearing containing a petition for rehearing en banc must so state plainly on the cover and in the title of the document. A copy of the opinion or final order sought to be reviewed must accompany the petition.
(b)  Effect of Granting the Petition. A decision to grant rehearing en banc vacates the previous opinion and judgment of the court, stays the mandate, and restores the case on the docket as a pending appeal.
(c)  Counsel Not Obligated to File.  Counsel fully discharges his or her duty in a case without filing a petition for rehearing en banc unless the case meets the rigid standards of Fed. R. App. P. 35(a).
Rule 36.  Entry of Judgment — Dispositions in Open Court.
Text
The court may announce its decision in open court when the decision is unanimous and each judge of the panel believes that a written opinion would serve no jurisprudential purpose. The clerk will enter a signed written judgment in accordance with the panel's decision from the bench. A person may pay a fee to obtain a recording of the decision announced from the bench.
Rule 37.  [Reserved].
Rule 38.  [Reserved].
Annotations

COMMITTEE NOTE:
No corresponding 6 Cir. R. For rules regarding attorney discipline generally, see FRAP 46 and 6 Cir. R. 46.
Rule 39.  Costs Recoverable for Filing Paper Briefs.
Text
(a)  Reproduction Costs. Costs are not available for electronic filings. For paper filings, costs are taxed at the lesser of the actual cost or 25 cents per page, including covers, index, and table of authorities, regardless of the reproduction process used.
(b)  Number of Briefs. When the court allows or requires paper briefs or appendices to be filed, costs may be taxed for two copies for each party required to be served.
(c)  Number of Appendices. When the court allows or requires a paper appendix, costs may be taxed for one copy for each party required to be served.
Rule 40.  Petition for Rehearing — Extension of Time.
Text
(a)  Grounds. The court will grant a motion to extend time to file a petition for rehearing only for the most compelling reasons.
(b)  Failure to File a Motion. If an untimely petition for rehearing is not accompanied by a motion to extend the filing time, the court will return the petition, unfiled, to the sending party.
Rule 41.  Issuance of Mandate; Stay of Mandate.
Text
(a)  Stay of Mandate. In the interest of minimizing unnecessary delay in the administration of justice, the issuance of the mandate will not be stayed simply upon request beyond the time necessary for disposition of a motion seeking a stay. The mandate ordinarily will issue pursuant to Fed. R. App. P. 41(b) unless there is a showing, or an independent determination by this court, that a petition for writ of certiorari would present a substantial question and that there is good cause for a stay.
(b)  Time for Filing Motion to Stay. A motion to stay the mandate must be received in the clerk's office within 7 days after the time to file a petition for rehearing expires or seven days from entry of an order on petition for rehearing.
(c)  Duration of Stay Pending Application for Certiorari. A stay of the mandate pending application to the Supreme Court for a writ of certiorari shall not be effective later than the date on which the movant's application for a writ of certiorari must be filed pursuant to 28 U.S.C. § 2101 or Rule 13 of the Supreme Court Rules, as applicable. If during the period of the stay there is filed with the clerk a notice from the clerk of the Supreme Court that the party who has obtained the stay has filed a petition for the writ in that Court, the stay shall continue until final disposition by the Supreme Court. Upon the filing of a copy of an order of the Supreme Court denying the petition for writ of certiorari, the mandate shall issue immediately.
Annotations

COMMITTEE NOTE:
Former 6th Cir. R. 15.
Rule 42.  [Reserved].
Rule 43.  [Reserved].
Rule 44.  [Reserved].
Rule 45.  Duties of Clerks — Procedural Orders.
Text
(a)  Orders That the Clerk May Enter. The clerk may prepare, sign, and enter orders or otherwise dispose of the following matters without submission to the court or a judge, unless otherwise directed:
 	(1)  Procedural motions;
 	(2)  Motions involving production or filing of the appendix or briefs on appeal;
 	(3)  Orders for voluntary dismissal of appeals or petitions, or for consent judgments in National Labor Relations Board cases;
 	(4)  Orders for dismissal for want of prosecution;
 	(5)  Orders appointing counsel under the Criminal Justice Act of 1984, as amended, in criminal cases in which the appellant is entitled to the appointment of counsel under the Sixth Circuit Plan for the Implementation of the Criminal Justice Act and in any other case in which an order directing the clerk to appoint counsel has been entered;
 	(6)  Bills of costs under Fed. R. App. P. 39(d);
 	(7)  Orders granting remands and limited remands where the motion includes a notice under Fed. R. App. P. 12.1(a); and 
 	(8)  Orders dismissing a second appeal as duplicative, where the court has docketed a jurisdictionally sound appeal from the same judgment or final order.
(b)  Notice. A clerk's order must show that it was authorized under 6 Cir. R. 45(a).
(c)  Reconsideration. A party adversely affected by a clerk's order may move for reconsideration by a judge or judges. The motion must be filed within 14 days of service of notice of entry of the order.
(d)  Remand from the Supreme Court. The clerk refers remands from the Supreme Court of the United States to the panel that decided the case. Counsel need not file a motion concerning the remand – it is referred when the clerk receives a certified copy of the judgment. The clerk's office will advise counsel of further proceedings.
Rule 46.  Attorneys — Admission of Attorneys, Attorney Discipline, Law Student Practice.
Text
(a)  Admission of Attorneys. 
 	(1)  Prerequisite to Practice. An attorney representing the United States or its officer or agency may participate in the case without being admitted to the bar of this court.
 		(A)  Generally.  Except as provided in 6 Cir. R. 46(a)(1)(B), (C), and (D), an attorney must be admitted to the bar of this court and must file appearance Form 6CA-68 to file documents or participate in oral argument.
 		(B)  Government Attorneys. An attorney representing the United States or its officer or agency may participate in the case without being admitted to the bar of this court.
 		(C)  Attorneys employed by the Federal Public Defenders Office may participate in the case without being admitted to the bar of this court. 
 		(D)  Attorneys for Amici Curiae. An attorney for an amicus curiae may participate in the case without being admitted to the bar of this court.
 	(2)  Admission Fee. Applicants for admission to the bar of this court must pay a fee. The amount is listed on the court's web site. No admission fee is required from: 

 • attorneys appointed by this court to represent a party in forma pauperis;  • attorneys employed by a federal public defender organization created under 18 U.S.C. § 3006A(g)(2)(A); and • attorneys presently employed by a United States court.
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 	(3)  Application Procedures. Admissions are made on the motion of a member of the bar of this court. Application for admission is made by filing the form prescribed by the clerk. The form is available on the court's web site.
 	(4)  Failure to Secure Admission or File Notice of Appearance.  If counsel for the appellant fails to secure admission and file a notice of appearance within the time the clerk specifies, the court may dismiss the appeal.
(b)  Code of Conduct. An attorney admitted to practice in this court is subject to the rules of professional conduct or other equivalent rules of the state where the attorney's principal office is located.
(c)  Attorney Discipline. 
 	(1)  Conduct Subject to Discipline. This court may impose discipline on a member who: 
 		(A)  engages in conduct violating the Canons of Ethics or the Model Rules of Professional Conduct, whichever applies;
 		(B)  fails to comply with the rules or orders of this court; or
 		(C)  has been disciplined by a state or other court.
 	(2)  Records Sealed. All records pertaining to disciplinary proceedings before the court must be filed under seal, unless the chief judge orders otherwise.
 	(3)  Scope of Discipline. Discipline may include disbarment, suspension, reprimand, or other appropriate action. This rule does not limit the court's inherent contempt power or its authority under 28 U.S.C. § 1912 or 28 U.S.C. § 1927.
 	(4)  Initiation of Disciplinary Proceedings.  Formal disciplinary proceedings are initiated by an order to show cause, signed by the chief judge or by the circuit clerk, acting at the direction of the chief judge.
 		(A)  Order to Show Cause. The court may issue an order to show cause on its own initiative or in response to a complaint filed by a member of the bar of this court or a party before the court.
 		(B)  Contents of Complaint. A complaint of attorney misconduct must include:
 		 	(i)  The name, address and telephone number of the complainant;
 		 	(ii)  The specific facts that require discipline, including the date, place, and nature of the alleged misconduct, and the names of all persons involved;
 		 	(iii)  Copies of all documents or other evidence that support the factual allegations contained in subsection (ii), including a copy of any rule or order of this court that is alleged to have been violated; and
 		 	(iv)  A statement under the penalty of perjury – at the end of the complaint – that the complainant has read the complaint and that the facts contained there are correct to the best of the complainant's knowledge.
 		(C)  Action by Chief Judge. The clerk will send a complaint to the chief judge for initial review.
 		 	(i)  If the chief judge determines that the complaint – on its face or after investigation – is without merit or does not warrant court action, the chief judge will dismiss the complaint.
 		 	(ii)  If the chief judge determines that reasonable grounds exist for further investigation, the chief judge may order investigation. The chief judge may issue an order to show cause if the complaint appears meritorious, either before or after investigation.
 		 	(iii)  If the chief judge issues an order to show cause, the clerk will mail the following to the respondent:
• the order to show cause;
• the complaint and supporting documents;
• a copy of Fed. R. App. P. 46;
• a copy of this rule; and
• a written statement that the member has 21 days from entry of the order to show cause to respond.
 		 	(iv)  Alternatively, the chief judge may refer the matter to a state disciplinary authority for action.
 	(4)  Response. A respondent has 21 days from entry of the order to show cause to file a response. The response must include:
 		(A)  The name, address and telephone number of the respondent;
 		(B)  An admission or denial of each factual allegation in the complaint and order to show cause; 
 		(C)  A specific statement of facts on which respondent relies, including all other relevant dates, places, persons, and conduct;
 		(D)  All relevant documents or other supporting evidence not previously filed with the complaint or order;
 		(E)  A statement requesting or declining a hearing; and
 		(F)  A statement under the penalty of perjury that the respondent has read the response and that the facts contained there are correct to the best of respondent's knowledge.
 	(5)  Summary Dismissal. The chief judge may dismiss the complaint if the response shows that it is without merit.
 	(6)  Conformity with Other Discipline. When a court or other disciplinary authority has disbarred or suspended the respondent and the respondent admits the action complained of or does not respond to the order to show cause, the chief judge may enter a final order imposing similar discipline.
 	(7)  Judicial Officer. After a response is filed, the chief judge may appoint a circuit judge, district judge, or other judicial officer from the circuit to investigate the allegations. The judicial officer must review the documents, conduct hearings if necessary, and issue a written recommendation.
 	(8)  Hearing. A disciplinary hearing will be held if the respondent timely requested one and the judicial officer determines that a hearing is necessary for proper disposition of the charges.
 		(A)  Notice. When a hearing is necessary, the judicial officer will provide the respondent with at least 21 days written notice of the hearing. The notice must contain the date and location of the hearing and a statement that the respondent is entitled to be represented by counsel, to present witnesses and other evidence, and to confront and cross-examine adverse witnesses.
 		(B)  Procedure. The judicial officer will conduct the hearing. The judicial officer has authority to resolve procedural and evidentiary disputes. Witnesses must testify under penalty of perjury. Hearings are confidential and will be recorded.
 		(C)  Rights of the Complainant and the Respondent. During the hearing, the respondent is entitled to be represented by counsel, to present witnesses and other evidence, and to confront and cross-examine adverse witnesses. The judicial officer may permit the complainant to participate through counsel.
 		(D)  Burden of Proof. The respondent's violation of the applicable standards of conduct or rules or orders of this court must be proven by clear and convincing evidence. A certified copy of a final order of disbarment or judgment of conviction for a felony offense, entered in any state or federal court, constitutes clear and convincing evidence.
 		(E)  Failure to Appear. The respondent's failure to appear at the hearing is grounds for discipline.
 	(9)  Recommendation. The judicial officer must recommend – in writing – a proposed disposition of the charges
 		(A)  Filing of the Recommendation. The judicial officer must file the recommendation and send copies to the respondent.
 		(B)  Response to the Recommendation. The respondent may file a written response to the recommendation within 14 days of service of the recommendation. The response must state concisely any inaccuracies, errors, or omissions that warrant a disposition other than the recommended disposition. The response must not exceed 25 pages.
 	(10)  Final Action on the Recommendation. The court will enter a final order of disposition within 30 days of the filing of a response to the recommendation. It will send notice of the final order to the respondent and the complainant.
 	(11)  Reinstatement. A suspended or disbarred attorney may petition the court for reinstatement. The petition must include a concise statement of the circumstances of the disciplinary proceedings, the discipline imposed, and the grounds that justify reinstatement.
 		(A)  Automatic Reinstatement. The court will automatically reinstate an attorney suspended for a definite term at the end of the suspension period on receipt of: 
 • a petition for reinstatement; and • an affidavit showing compliance with the suspension order.
Click to view table.
 		(B)  Petition for Reinstatement. The court will reinstate a disbarred or indefinitely suspended attorney on petition for reinstatement only for good cause shown. The chief judge will review the petition for clear and convincing evidence that the member has the moral qualifications, competency, and learning in the law required for readmission. After review, the chief judge will make a recommendation to the court.
 		(C)  Successive Petitions for Reinstatement. A suspended or disbarred attorney may not petition for reinstatement within one year following an adverse determination on a prior petition.
 	(12)  Chief Judge's Designees.  The chief judge may designate a circuit judge or judges to perform the duties of the chief judge under this rule. References to “chief judge” in this rule include his or her designees.
(d)  Law Student Practice. 
 	(1)  Eligibility. To make an appearance under this rule, a law student must:
 		(A)  Be enrolled in a law school approved by the American Bar Association;
 		(B)  Have completed legal studies for at least four semesters, or the equivalent if the school is on some basis other than a semester basis;
 		(C)  Be certified – with certification filed – by the student's law school dean or authorized representative as being of good character and competent legal ability; and
 		(D)  Certify in writing that he or she has read and is familiar with the Code of Professional Responsibility or Rules of Professional Conduct in force in the state where the student's law school is located.
 	(2)  Cases in Which a Law Student May Appear. An eligible law student may appear in this court in the following circumstances:
 		(A)  On behalf of an indigent, with the written consent of the indigent and the attorney of record.
 		(B)  On behalf of the United States, with the written consent of the United States Attorney or authorized representative.
 		(C)  On behalf of a state, with the written consent of the state attorney general or authorized representative.
In each case, the written consent must be filed with the clerk.
 	(3)  Preparation of Documents and Oral Argument. An eligible law student may assist in the preparation of briefs and other documents to be filed in this court, but those briefs or other documents must also be signed by the attorney of record. The student may also participate in oral argument with leave of the court, but only in the presence of the attorney of record. The student must be introduced to the court by an attorney admitted to practice before it.
 	(4)  Responsibility of the Attorney of Record. The attorney of record must assume personal professional responsibility for the law student's work and for supervising the quality of that work. The attorney must be familiar with the case and prepared to supplement any written or oral statement by the student.
 	(5)  Revocation. The dean of the student's law school may withdraw certification at any time by mailing notice to the clerk. This court may terminate a student's privileges under this rule at any time. Neither the law school nor this court are required to provide notice, hearing, or any showing of cause.
 	(6)  Compensation. A law student appearing under this rule may not ask for or receive compensation or remuneration from the individual or party on whose behalf the student renders services. But an attorney, legal aid bureau, law school, public defender agency, state, or the United States may compensate the eligible law student.
This rule does not prevent an entity from charging a client or other recipient for its services.
Rule 47.  Rule Amendments.
Text
(a)  Notice of Proposed Amendments.  Generally, the clerk must provide notice and a 90-day comment period for proposed amendments to the rules. The clerk gives notice to the state bar association in each state in the circuit and to the distribution list that the clerk maintains. The clerk will include an interested publisher, bar association, or other law-related association in this list on request. 
(b)  Comments. Comments should be filed in writing with the clerk.
(c)  Adoption After the Comment Period. The court may adopt a proposed amendment any time after the comment period closes.
(d)  Adoption Without Prior Notice. If the court determines that an immediate need exists, it may amend the rules without prior notice and comment. If the court does not provide prior notice, it will promptly provide notice and an opportunity for comment after the amendment.
Rule 48.  [Reserved].

SUPPLEMENTAL PROCEDURAL RULES
Rule 101.  [Reserved].
Rule 102.  [Reserved].
Rule 103.  [Reserved].
Rule 104.  [Reserved].
Rule 105.  [Reserved].

ADMINISTRATIVE RULES
Rule 201.  [Reserved].
Rule 202.  Sessions of Court.
Text
(a)  Time and Place. Sessions of this court are held when the court deems advisable. All sessions are at the Potter Stewart U.S. Courthouse in Cincinnati, Ohio, unless otherwise ordered.
(b)  Order of Business. Before the call of the calendar, the court will entertain motions to admit attorneys to the bar of the court. The court will then call the calendar for the day. The court will hear cases in the order in which they appear on the calendar, unless it directs otherwise.
Rule 203.  Assignment of Judges; Quorum.
Text
(a)  Assignment of Judges; Quorum. As provided in 28 U.S.C. § 46, the judges of this court shall be assigned to sit upon the court and its panels in such order, at such sessions, and for the hearing of such cases, as the court directs. Cases and controversies shall be heard and determined by a panel of three judges, unless a hearing or rehearing before the court en banc is ordered as provided by FRAP 35. A majority of the number of judges authorized to constitute the court or a panel thereof shall constitute a quorum.
(b)  Absence of Quorum; Adjournment. If on any day less than a quorum is present, any judge in attendance may adjourn the court until a later time or, if no judge is present, the clerk may adjourn the court from day to day.
Annotations

COMMITTEE NOTE:
Former 6th Cir. R. 3.
Rule 204.  Court Library and Materials.
Text
The court's libraries are available to federal court personnel. When library staff is present, other federal personnel and attorneys admitted to federal practice may use the libraries during regular hours. The court librarian may admit other users. The court librarian may permit court personnel or counsel acting on a judge's request to remove materials from a library, but library materials may not be removed from local courthouses or federal buildings.
Rule 205.  Judicial Conference of the Sixth Circuit.
Text
(a)  Annual Conference. Unless the court determines otherwise, it will hold an annual conference of the court's circuit, district, bankruptcy, and magistrate judges at a time and place the chief judge designates.
 	(1)  Open Conferences. Open conferences are held in even-numbered years.
 	(2)  Judges-Only Conferences. Judges-only conferences are held in odd-numbered years.
(b)  Purpose. The purpose of the conference is to consider the state of the courts and to consider ways to improve the administration of justice in the circuit.
(c)  Attendees. The circuit, district, bankruptcy, and magistrate judges of the circuit may attend all conferences. Members of the bar who meet the following qualifications may attend open conferences:
 	(1)  Attorneys admitted to practice in one or more federal courts in this circuit; and
 	(2)  Delegates appointed under subrule (d).
(d)  Delegates. 
 	(1)  Eligibility. An attorney who has demonstrated a willingness to work to improve the judicial system is eligible to serve as a delegate. The attorney must have practiced actively for at least five years in one or more federal courts of the circuit, in a manner that reflects integrity, honesty, capability, and civility. The appointing judge should know the attorney.
 	(2)  Selection. The judges in the circuit appoint delegates to the open conferences. Appointment as a delegate for one conference does not imply appointment to succeeding conferences. In appointing delegates, judges should consider the composition of their court's bar with respect to areas of practice, race, sex, national origin, and level of experience. Delegates consist of:
 		(A)  two or more lawyers appointed by the chief judge of the circuit;
 		(B)  two lawyers appointed by each other circuit judge; and
 		(C)  one lawyer appointed by each district judge.
(e)  Life Members. 
 	(1)  Membership. 
Membership by Attendance. An attorney who has attended three conferences in one or more of the capacities below is a life member of the conference. For purposes of determining eligibility, an attorney may aggregate years of attendance as:
 		 	(A)  A delegate;
 		 	(B)  The president or president-elect of the state bar association of a state in the circuit;
 		 	(C)  The vice presidents for the Sixth Circuit of the Federal Bar Association or a member of the Executive Committee of the Federal Bar Association who resides in the circuit;
 		 	(D)  The dean or designated member of the faculty of an accredited law school in the circuit;
 		 	(E)  A member of the Advisory Committee on Rules of the United States Court of Appeals for the Sixth Circuit;
 		 	(F)  The United States Attorney for a judicial district in the Sixth Circuit;
 		 	(G)  The Federal Public Defender or Executive Director of the Community Defender Organization for the judicial districts in the circuit that have established defender organizations; and
 		 	(H)  The CJA attorney representative for each district in the circuit.
 	(2)  Retired or Former Judges. 
 		(A)  A circuit or district judge who has retired from judicial office under honorable circumstances under 28 U.S.C. § 371(a) or who has resigned from judicial office under honorable circumstances after having served at least three years is a life member;
 		(B)  A bankruptcy or magistrate judge who has retired from judicial office under honorable circumstances under 28 U.S.C. § 377(a) or who has resigned from judicial office under honorable circumstances after having served for a least ten years, is a life member if the majority of the district judges of the bankruptcy or magistrate judge's district recommend membership.
 	(3)  Petitioning for Membership. An attorney who has attended three conferences since 2000 may petition the chief judge to become a life member. The chief judge will grant the petition if the attendee satisfies the requirements in subrule (e)(1)(C). The chief judge's decision is final unless a majority of active circuit judges determines that the chief judge clearly erred. The petition must include:
 		(A)  a statement that the attorney meets the eligibility requirements of a delegate under subrule (d)(1);
 		(B)  evidence that the attorney attended at least three open conferences after actively practicing in one or more federal courts of this circuit for five years; and
 		(C)  the favorable recommendation of a circuit or district judge of this circuit.
 	(4)  Eligibility to Attend Conferences; Responsibility. A life member may attend all open conferences. The life members, acting through the Life Member Committee, organize life member programs and collegial activities of open conferences.
 	(5)  Maintaining Life Member Status. To maintain active life member status, a life member must attend three open conferences each decade and pay annual dues. If these requirements are not met, the life member will be assigned to inactive status, subject to qualification as a senior life member. Inactive life members will not receive a letter of invitation or registration information for open conferences, nor are they required to pay dues.
 		(A)  Reinstating Active Life Member Status. An inactive life member may return to active status by showing reasonable cause. The chief judge decides the request after considering the Life Member Committee's recommendation.
 		(B)  Senior Life Members Status. At age 70, a life member may elect senior status. A senior life member will continue to receive a letter of invitation and conference registration materials but is not required to attend. A senior life member may – but is not required to – pay annual dues.
 	(6)  Dues. Active life members must pay $100 annually. The Life Member Committee may change this amount. Dues will be turned over to the circuit executive for deposit and expenditure as directed by the chair of the Life Member Committee.
(f)  Committees. The chief judge may appoint the following committees to help plan and carry out conferences:
 	(1)  Standing Committee on Judicial Conference Planning. The Standing Committee on Judicial Conference Planning consists of a representative number of circuit, district, bankruptcy, and magistrate judges of this circuit and members of the bar. Members serve five-year terms unless the chief judge extends the term. Terms rotate, so approximately one-fifth of the members' terms end each year. The committee plans and organizes the annual conferences. The chief judge appoints the chair of the Standing Committee on Judicial Conference Planning. The chair may appoint ad hoc committees to arrange particular aspects of an annual conference.
 	(2)  Life Member Committee. The Life Member Committee consists of three life members from each of the four states in the circuit, with at least one member from each district. Members serve three-year terms. The chief judge may reappoint a committee member for one additional term. Alternatively, the chief judge may fix the length of terms so that approximately one-third of the terms expire each year. The chief judge appoints the chair of the Life Member Committee. The Life Member Committee organizes and oversees the life members' activities, including – in consultation with the chief judge and the chair of the Standing Committee on Judicial Conference Planning – the life members' participation in open conferences and dues collection.
 	(3)  Senior Counselors. The members of the Life Member Committee and the life members serving on the Standing Committee on Judicial Conference Planning act as senior counselors to the circuit. Senior counselors provide advice, at the court's request, on issues, policies, and other matters of significant concern.
Rule 206.  [Reserved]

INTERNAL OPERATING PROCEDURES
Text
As Amended Effective August 16, 2012

TITLE I.
APPLICABILITY OF RULES.
Rule 1.  Scope and Title. 
Rule 2.  [Reserved]. 
Rule 1.  Scope and Title.
Text
(a)  Purpose.  The purpose of these internal operating procedures is to provide useful information about the court’s procedures and facilities, as distinguished from requirements of practice and procedure. Although they include practices and procedures that the court and practitioners generally follow, the internal operating procedures are not rules and do not impose requirements of practice and procedure.
(b)  General Content. These internal operating procedures describe the responsibilities, functions, organization, and procedures in the day-to-day administration of the court’s operation. They also set out the work of the judges, bench assignments, calendaring, processing of opinions, and other operating procedures. The court may test and adopt new procedures that may not immediately be included in the internal operating procedures.
Cite these operating procedures as “6 Cir. I.O.P. ___.”
Rule 2.  [Reserved].
TITLE II.
APPEAL FROM A JUDGMENT OR ORDER OF A DISTRICT COURT.
Rule 3.  Fees. 
Rule 4.  [Reserved]. 
Rule 5.  [Reserved]. 
Rule 6.  [Reserved]. 
Rule 3.  Fees.
Text
(a)  Generally. A fee schedule is available on the court’s web site and from the clerk’s office.
(b)  Indigents. Fed. R. App. P. 24 governs proceedings in forma pauperis.
Rule 4.  [Reserved].
Rule 5.  [Reserved].
Rule 6.  [Reserved].

 Bond for Costs on Appeal in a Civil Case
Rule 7.  [Reserved]. 
Rule 8.  [Reserved]. 
Rule 9.  Release in a Criminal Case. 
Rule 10.  The Record on Appeal — Exhibits. 
Rule 11.  Forwarding the Record. 
Rule 12.  Appearance. 
Rule 7.  [Reserved].
Rule 8.  [Reserved].
Rule 9.  Release in a Criminal Case.
Text
Review of district court orders on pretrial release or detention is by appeal, not motion.
Rule 10.  The Record on Appeal — Exhibits.
Text
(a)  Non-electronic Exhibits. Exhibits filed in the district court are part of the record on appeal. Fed. R. App. P. 10(a)(1). Generally, the district court does not send non-electronic exhibits to this court unless and until the circuit clerk requests them. 6 Cir. R. 10(b) gives guidance on handling non-electronic exhibits.
(b)  Bulky Exhibits. 6 Cir. R. 10(b) distinguishes between “manageable paper exhibits” and “documents of unusual bulk or weight.” The intent is (1) to allow parties to include in an appendix exhibits or exhibit excerpts without burdening the court with extremely voluminous exhibits and (2) to provide for forwarding of physical exhibits and documents of unusual bulk or weight when immediate availability to the court is important to the appeal.
(c)  Sealed Exhibits. 6 Cir. R. 25 (h) governs sealed documents, including sealed exhibits.
(d)  Video Exhibits. A party may file with the clerk of the court of appeals four copies of a video exhibit which has been filed with the district court.
Rule 11.  Forwarding the Record.
Text
(a)  Reporter’s Duties; Extension of Time. The circuit clerk monitors outstanding transcripts and delays in transcript preparation. Fed. R. App. P.11(b)(1)(B) and 6 Cir. R. 11(b)(2) govern a reporter’s request for an extension of time. 
(b)  Pre-Sentence Reports. The circuit clerk will obtain the presentence report and objections to it. The court will keep them confidential.
Rule 12.  Appearance.
Text
The appearance must be filed electronically. 6 Cir. R. 25(a)(1).
TITLE III.
REVIEW OF A DECISION OF THE UNITED STATES TAX COURT.
Rule 13.  [Reserved]. 
Rule 14.  Review of a Decision of the Tax Court. 
Rule 13.  [Reserved].
Rule 14.  Review of a Decision of the Tax Court.
Text
The Tax Court’s electronic records are not easily transferable to this court. Therefore, a Tax Court appeal has an appendix instead of an electronic record on appeal. The appendix and all other filings generally must be filed electronically.
TITLE IV.
REVIEW OR ENFORCEMENT OF AN ORDER OF AN ADMINISTRATIVE AGENCY, BOARD, COMMISSION, OR OFFICER
Rule 15.  Review or Enforcement of an Agency Order — Paper and Electronic Filing. 
Rule 15.1.  [Reserved]. 
Rule 16.  [Reserved]. 
Rule 17.  [Reserved]. 
Rule 18.  [Reserved]. 
Rule 19.  Amendment, Correction or Settlement of a Judgment. 
Rule 20.  [Reserved]. 
Rule 15.  Review or Enforcement of an Agency Order — Paper and Electronic Filing.
Text
(a)  Petition, Application. A party seeking review or enforcement of an agency order must file the petition for review or application for enforcement electronically as provided in 6 Cir. R. 25(b)(1).
(b)  Motion for Stay. A party filing a motion for a stay at the same time as the petition for review must file the motion in paper format with an electronic copy as provided in 6 Cir. R. 25(b)(1).
(c)  Other Documents. All other documents must be filed electronically unless the court orders otherwise. 6 Cir. R. 25(a).
Rule 15.1.  [Reserved].
Rule 16.  [Reserved].
Rule 17.  [Reserved].
Rule 18.  [Reserved].
Rule 19.  Amendment, Correction or Settlement of a Judgment.
Text
The clerk refers the following matters to the panel that decided the case:
• a motion to amend or correct the judgment; and
• settlement of a judgment under Fed. R. App. P. 19.
Rule 20.  [Reserved].
TITLE V.
EXTRAORDINARY WRITS.
Rule 21.  Writ of Mandamus and Prohibition, and Other Extraordinary Writs. 
Rule 21.  Writ of Mandamus and Prohibition, and Other Extraordinary Writs.
Text
(a)  A party seeking an extraordinary writ may file the petition in paper format with an electronic copy as provided in 6 Cir. R. 25(b)(1) and (3).
(b)  Status Report from Respondent. When a petition seeks to expedite a district court or tax court case, this court will request a status report from the respondent judge and send a copy of the request to petitioner. (c) Petition Raising Substantive Issues. When a petition raises substantive legal issues, this court will invite a preliminary response from respondent and send a copy of the request to petitioner.
(c)  Petition Raising Substantive Issues. When a petition raises substantive legal issues, this court will invite a preliminary response from respondent and send a copy of the request to petitioner.
TITLE VI.
HABEAS CORPUS; PROCEEDINGS IN FORMA PAUPERIS.
Rule 22.  Habeas Corpus and Section 2255 Proceedings. 
Rule 23.  [Reserved]. 
Rule 24.  [Reserved]. 
Rule 22.  Habeas Corpus and Section 2255 Proceedings.
Text
(a)  Motion to File a Second or Successive Application Under 28 U.S.C. § 2254 or § 2255. An applicant not represented by counsel seeking authorization to file a second or successive application in the district court under 28 U.S.C. § 2254 or § 2255 must file the motion in paper format. If an applicant is represented by counsel, the request for authorization to file the application should be filed electronically as provided in 6 Cir. R. 25 with an electronic copy as provided in 6 Cir. R. 25(b)(1).
(b)  Death Penalty Cases. 
 	(1)  Panel Assignment. The court maintains a roster of active judges and those senior judges who so elect for making panel assignments in all death penalty cases, including direct appeals in federal death penalty cases. The clerk assigns the panel as soon as the case is docketed. The panel handles all matters in the case, including second or successive petitions, incidental and collateral matters, and separate proceedings questioning the conviction or sentence. An active judge assigned to a panel continues as a member after taking senior status.
 	(2)  Scheduling and Briefing. Special scheduling and briefing requirements apply to death penalty cases. See 6 Cir. R. 31(c)(3) and 32(b)(2).
(c)  Appointment of Counsel.  When a pro se applicant is the appellee in a 28 U.S.C. §§ 2241, 2254, or 2255 case, the clerk will appoint counsel if the applicant is indigent.
(d)  Single Judge Stay.  The panel decision is the court's decision unless the en banc court changes it. However, it is the court's policy that an active judge – whether or not a member of the assigned panel – or a senior judge who is a member of the panel, may issue a stay for no longer than necessary to allow the court to rule on a petition for en banc review or a judge's request for en banc review. This policy is consistent with the authority granted a single judge by Rule 8 of the Federal Rules of Appellate Procedure to rule on motions in exceptional circumstances.
Rule 23.  [Reserved].
Rule 24.  [Reserved].
TITLE VII.
GENERAL PROVISIONS.
Rule 25.  [Reserved]. 
Rule 26.  Extending Time. 
Rule 26.1.  [Reserved]. 
Rule 27.  Motions. 
Rule 28.  Briefs. 
Rule 28.1.  [Reserved]. 
Rule 25.  [Reserved].
Rule 26.  Extending Time.
Text
(a)  Briefing Extensions Not Favored. The court does not favor motions to extend briefing deadlines.
(b)  No Extension Until Granted. A party seeking a filing deadline extension should assume that there is no extension unless the clerk advises otherwise.
Rule 26.1.  [Reserved].
Rule 27.  Motions.
Text
(a)  Motion Assignment. 
 	(1)  Before Assignment to the Merits Panel. Composition of Motion Panels. In cases not yet assigned to a merits panel, substantive motions are assigned to randomly assembled panels drawn from among active and senior circuit judges and visiting judges designated to sit with the court. Motions panels sit together for a calendar quarter and are assigned motions throughout that period. One member of the panel is designated the lead judge of each motions panel, to coordinate the actions of the panel.
 	(2)  After Assignment to the Oral Argument Calendar.  In cases assigned to the oral argument calendar, the court assigns motions to the merits panel rather than to a motions panel. The senior active judge on the panel initiates the panel's action.
 	(3)  Review of Single Judge Decision. A panel reviewing a single judge's decision will not include that judge.
(b)  Emergency Motions. Hearings on emergency motions, as with other motions, are extremely unusual. Parties should not expect that there will be a hearing and need not move for one. The clerk will inform the parties of the hearing time if the court decides to hold one.
Rule 28.  Briefs.
Text
(a)  Length. Briefs in excess of the lengths provided by the rules are seldom permitted.
(b)  Sample Briefs. The clerk's office will not distribute sample briefs. However, copies are available for inspection in the clerk's office.
(c)  Expedited Cases. In the following cases, this court directs the parties to file briefs on an expedited basis and then schedules an oral hearing or submission on briefs as soon as possible: recalcitrant witnesses under 28 U.S.C. § 1826 and grand jury contempt appeals. Issuance of a routine briefing schedule and expedited argument or submission on briefs is directed in the following cases: appeals from orders denying or granting preliminary or temporary injunctions; interlocutory appeals under 28 U.S.C. § 1292(b); direct criminal appeals; and appeals in cases filed pursuant to 28 U.S.C. §§ 2241, 2254 and 2255. See also Fed. R. App. P. 45(b).
Any other case may be expedited upon this court’s granting of a motion under 6 Cir. R. 27(e). If an appeal is ordered expedited, the clerk will fix a briefing schedule which will permit the appeal to be set for oral argument at an early date, unless an earlier hearing date is directed by a judge. The clerk will usually have some idea of the approximate date of the hearing and will so advise counsel when the order is issued.
Rule 28.1.  [Reserved].

 Brief of an Amicus Curiae
Rule 29.  [Reserved]. 
Rule 29.  [Reserved].

Appendix to the Briefs
Rule 30.  [Reserved]. 
Rule 30.  [Reserved].

 Serving and Filing Briefs
Rule 31.  [Reserved]. 
Rule 31.  [Reserved].

Form of Briefs, Appendices, and Other Papers
Rule 32.  [Reserved]. 
Rule 32.1.  Citing Judicial Dispositions. 
Rule 32.  [Reserved].
Rule 32.1.  Citing Judicial Dispositions.
Text
(a)  Citation Permitted. A court may not prohibit or restrict the citation of federal judicial opinions, orders, judgments, or other written dispositions that have been:
 	(i)  designated as “unpublished,” “not for publication,” “nonprecedential,” “not precedent,” or the like; and
 	(ii)  issued on or after January 1, 2007.
(b)  Copies Required. If a party cites a federal judicial opinion, order, judgment, or other written disposition that is not available in a publicly accessible electronic database, the party must file and serve a copy of that opinion, order, judgment, or disposition with the brief or other paper in which it is cited.

Appeal Conferences
Rule 33.  [Reserved]. 
Rule 33.  [Reserved].

 Oral Argument
Rule 34.  Oral Argument — Calendaring; Panel Selection and Identity; Notice of Hearing, Postponement, and Presentation of Oral Argument; Screening and Summary Decisions 
Rule 34.  Oral Argument — Calendaring; Panel Selection and Identity; Notice of Hearing, Postponement, and Presentation of Oral Argument; Screening and Summary Decisions
Text
(a)  Calendaring.
 	(1)  Annual Schedule.  The court sits over two-week periods scheduled so as to afford all judges at least five weeks between sittings. All active judges are scheduled to sit four consecutive days during one of the two sitting weeks. At least six active judges are assigned to one of the two sitting weeks at random; the balance of the court’s active judges are assigned to the other sitting week. Judges are later assigned to panels during the sitting weeks using an automated routine which searches the court’s database to determine which active judges have the longest intervals between sitting pairing. The goal is to give every judge the opportunity to sit with as many different colleagues as possible.
 	(2)  Argument Calendars.  The clerk prepares the calendar for a session before the composition of panels is determined.
 	(3)  Case Typing.  The clerk balances the calendars by dividing the cases as evenly as possible among the panels according to case type and the district of origin.
 	(4)  Oral Argument. Panels determine which of the cases assigned to them will receive oral argument and which do not require oral argument. Although there will generally be four panels hearing argument Tuesday through Friday of a sitting week, this will vary according to individual panels’ preferences.
(b)  Panel Selection and Identity.
 	(1)  Schedule of Panels. The Sixth Circuit’s automated panel assignment protocol attempts to maximize active circuit judges’ opportunities to sit with every other judge on the court. This is accomplished by giving precedence in panel assembly to grouping judges with the longest time intervals between pairings. The panel assignment system gathers information from the case management system with respect to judges’ past sittings, and then checks that information against judges available for assignment during a one-week period for purposes of grouping judges based on the longest intervals between sittings. The automated program first pairs active judges based on intervals between pairings and then adds senior circuit judges and visiting judges to pairings, again determined by the longest interval between pairings with either judge in the assembled pairs.
 	(2)  Subsequent Appeals Returned to Original Panel. In appeals after this court returns a case to the lower court or agency for further proceedings, or after the Supreme Court of the United States remands a case to this court, the original panel will determine whether to hear the appeal or whether it should be assigned to a panel at random.
 	(3)  Replacement Judge. Where it is necessary to bring in a new judge to complete a panel, the clerk will draw a name from among the active judges not already on the panel. That judge will sit on the panel regardless whether the judge is scheduled to sit during the same weeks as the other panel members.
 	(4)  Remands with Jurisdiction Retained. Where the court remands and retains jurisdiction, the case will be assigned to the panel that ordered the retention of jurisdiction. The chief judge may order the case assigned to another panel.
 	(5)  Identity of Panels. The names of the judges who will hear the case are posted on the court's web site and are available from the clerk's office on the first business day of the week two weeks before oral argument.
(c)  Notice of Hearing, Postponement, and Presentation of Oral Argument.
 	(1)  Notice of Hearing. The court seeks to give at least six weeks' advance notice of oral argument. The notice of hearing will remind counsel that 6 Cir. R. 36 allows the court to announce disposition of a case in open court following oral argument.
 	(2)  Request for Postponement. Counsel's engagement in other courts is not necessarily good cause for postponement.
 	(3)  Checking in with Clerk's Office on Date of Hearing. Counsel should check in with the clerk's office at least 15 minutes before court convenes. The clerk's office is open at 8:00 a.m. for check in.
 	(4)  Presenting Oral Argument. Counsel should prepare for oral argument with the knowledge that the judges have already studied the briefs. Reading from briefs, decisions, or the record is disfavored and permitted only in unusual circumstances. Counsel should be prepared to answer questions from the court.
 	(5)  Additional Time. The court rarely permits additional time for oral argument.
(d)  Absence of Quorum; Adjournment. If less than a quorum is present, a judge in attendance may adjourn the court. If no judge is present, the clerk may adjourn the court.

En Banc Determination
Rule 35.  En Banc Determination 
Rule 35.  En Banc Determination
Text
(a)  Extraordinary Nature of Petition for Rehearing En Banc. A petition for rehearing en banc is an extraordinary procedure intended to bring to the attention of the entire court a precedent-setting error of exceptional public importance or an opinion that directly conflicts with Supreme Court or Sixth Circuit precedent. Alleged errors in the determination of state law or in the facts of the case (including sufficient evidence), or errors in the application of correct precedent to the facts of the case, are matters for panel rehearing but not for rehearing en banc.
(b)  Voting to Sit En Banc. Only Sixth Circuit judges in regular active service who have not recused themselves from the case may vote in a poll on an en banc petition. See 28 U.S.C. § 46(c).
(c)  Composition of En Banc Court. The en banc court is composed of all judges in regular active service at the time of a hearing or rehearing, any senior judge of the court who sat on the original panel, and, if no oral argument en banc is held, any judge in regular active service at the time that the en banc court agreed to decide the case without oral argument
(d)  General Procedure — Petition for Rehearing En Banc.
 	(1)  The court will treat a petition for rehearing en banc as a petition for rehearing before the original panel.
 	(2)  The clerk will circulate the petition to the original panel. The panel has 14 days to comment on the petition to the en banc coordinator in the clerk's office.
 		(A)  If the panel changes the substance of its decision, it will provide its modified decision to the en banc coordinator. The modified decision will be filed and counsel notified. Counsel will then have 14 days to withdraw, modify, or maintain the pending petition for rehearing en banc or to file a new petition.
 		(B)  If the panel does not substantially modify its decision, the coordinator will then circulate the petition and the panel's comments to the en banc court.
 	(3)  Any active judge or any member of the panel whose decision is the subject of the rehearing may request a poll within 14 days from the date of circulation of the petition and the panel's comments. If a poll is requested, 14 days are allowed for voting.
(e)  When a Poll Can Be Requested. Any active judge or any member of the original hearing panel whose decision is under review may request a poll. Usually a poll is requested after a party files a petition for rehearing en banc. However, any member of the en banc court may sua sponte request a poll for hearing or rehearing en banc before a party files an en banc petition. If the request for a poll is not based on a party's petition, the clerk will immediately circulate voting forms to the en banc court.
(f)  Response to Petition. When a poll is requested, or if a judge requests a response, the clerk will ask for a response to the petition if none has been previously requested.
(g)  Petitions Circulated to the Court. Petitions seeking rehearing en banc from an order that disposes of the case on the merits or on jurisdictional grounds are circulated to the whole court. The court will also circulate to all active judges, for a determination of whether or not the matter should be reheard by the en banc court, petitions for en banc review of:
 	(1)  An order in a death penalty case in which a scheduled execution is imminent;
 	(2)  An order allowing or disallowing appellate review under Fed. R. Civ. P. 23(f) of interlocutory grants or denials of class certification;
 	(3)  An order denying in full or in part an application for a certificate of appealability under 28 U.S.C. § 2253(c); and
 	(4)  An order allowing or disallowing appellate review of an interlocutory order certified as appealable under 28 U.S.C. § 1292(b).
(h)  Rehearing of Motions Panel Decisions. Petitions seeking rehearing en banc from other orders will be treated in the same manner as a petition for panel rehearing: They will be circulated only to the panel judges.
Annotations

COMMITTEE NOTE:
Former I.O.P. 20.4 through 20.6.

Entry of Judgment; Notice
Rule 36.  [Reserved]. 
Rule 36.  [Reserved].

 Interest on Judgment
Rule 37.  [Reserved]. 
Rule 37.  [Reserved].

Frivolous Appeals — Damages and Costs
Rule 38.  [Reserved]. 
Rule 38.  [Reserved].

Costs
Rule 39.  Bill of Costs — Allowable Costs and Motion to Extend Time 
Rule 39.  Bill of Costs — Allowable Costs and Motion to Extend Time
Text
(a)  Bills of Costs. Costs may include the court of appeals docket fee (where applicable) and production of the briefs and appendix, as limited by 6 Cir. R. 39. The court does not favor commercial printing or other expensive methods of producing the briefs and appendix. Therefore, 6 Cir. R. 39 limits the recoverable costs for production or reproduction of those documents. Generally, the court does not consider attorney fees costs of appeal.
(b)  Motion to Extend Time to File Bill of Costs. The clerk decides uncontested motions to extend time to file a bill of costs. A single judge decides contested motions.

 Petition for Panel Rehearing
Rule 40.  Petitions for Rehearing 
Rule 40.  Petitions for Rehearing
Text
(a)  When Necessary.
 	(1)  Purpose. The purpose of a rehearing is to bring a claimed error of fact or law in the opinion to the panel's attention. It is not to be used for re-argument of issues previously presented.
 	(2)  Not a Prerequisite to Supreme Court Filing. A party is not required to petition for rehearing — with or without a petition for rehearing en banc — as a prerequisite to a petition for writ of certiorari in the Supreme Court of the United States.
(b)  Review. Only the original panel members will review petitions for rehearing that are unaccompanied by a petition for rehearing en banc.
(c)  Briefing, Reargument, and Disposition. If rehearing is granted, the court will usually make a final disposition without additional briefing or reargument. It may instead:
• allow additional briefing;
• restore the case to the calendar for reargument or resubmission; or
• enter other appropriate orders.
(d)  Extension of Time or Leave to File Out-of-Time. The court will refer a motion for additional time to file a petition for rehearing or for permission to file out of time, as a single-judge matter, to the judge who authored the opinion. Counsel should not presume that the motion will be granted.

 Mandate; Contents; Issuance and Effective Date; Stay
Rule 41.  Issuance of Mandate; Stay of Mandate — Right to Certiorari Not Affected 
Rule 41.  Issuance of Mandate; Stay of Mandate — Right to Certiorari Not Affected
Text
(a)  Issuing a Mandate.
 	(1)  Purpose. A mandate is the document by which this court relinquishes jurisdiction and authorizes the originating court or agency to enforce this court's judgment.
 	(2)  Distribution. This court will distribute copies of the mandate to all parties and to the lower court or agency clerk. This court will then return the record to the lower court.
(b)  Presiding Judge. The clerk will refer a motion for stay or recall of the mandate, as a single-judge matter, to the judge who wrote the opinion.
(c)  Staying a Mandate. The court will not stay a mandate beyond the date on which the movant's application is due under 28 U.S.C. § 2101 or Rule 13 of the Supreme Court Rules.
(d)  Right to Seek Certiorari. The issuance of a mandate does not affect a party's right to seek a writ of certiorari.

Voluntary dismissal
Rule 42.  [Reserved]. 
Rule 42.  [Reserved].

Substitution of Parties
Rule 43.  [Reserved]. 
Rule 43.  [Reserved].

Cases involving a Constitutional Question When the United States Is Not a Party
Rule 44.  [Reserved.] 
Rule 44.  [Reserved.]

Clerk's Duties
Rule 45.  Duties of Clerks — Clerk's Office. 
Rule 45.  Duties of Clerks — Clerk's Office.
Text
(a)  Location and Hours. The clerk's office is the public business office for the court. It is at 100 E. Fifth Street, Cincinnati, Ohio, 45202. The clerk's business office (Room 540 of the Potter Stewart U.S. Courthouse) is open Monday through Friday, 8:30 a.m. to 5:00 p.m. On days when the court is sitting to hear oral argument, the clerk's office will open at 8:00 a.m. to allow counsel to check in.
(b)  Function. All filings of documents and entry of decisions or other rulings of the court are made at the clerk's office. Questions regarding practice in the court or case status information can be directed to the clerk's office by telephone, (513) 564-7000, or letter.
(c)  Telephone Inquiries. The clerk's office welcomes telephone inquiries from counsel regarding rules and procedures. The clerk and the chief deputy are available to confer with counsel on special problems and matters of rule interpretation. They can be reached at (513) 564-7000.
(d)  Web Site. The court maintains an Internet web site for access to docket information, Sixth Circuit Rules, Internal Operating Procedures, recently issued opinions, and other items of interest including the Sixth Circuit Guide to Electronic Filing and other related information. The address is http://www.ca6.uscourts.gov. The court charges a fee for access to docket information.

Attorneys
Rule 46.  [Reserved]. 
Rule 46.  [Reserved].

Local Rules by Court of Appeals
Rule 47.  Advisory Committee On Rules. 
Rule 47.  Advisory Committee On Rules.
Text
(a)  Membership. The advisory committee on rules has 12 members, appointed by the chief judge. The committee includes:
 	(1)  Three members from each state in the circuit;
 	(2)  At least one member from each district in the circuit; and
 	(3)  Broad representation of all aspects of litigation practiced before the court.
(b)  Terms of Office. Each member is appointed for three years, in staggered terms. A member may not serve more than two successive three-year terms. An interim appointment of less than 2 years is not a term.
(c)  Meetings. The committee meets annually. In even-numbered years, it meets during the judicial conference. In other years, the chair must call the annual meeting. When possible, the meeting is coordinated with the Sixth Circuit Rules Committee meeting. The chair or the chief judge may call additional committee meetings.
(d)  Recommendations.
 	(1)  Recommendations from the Advisory Committee. The advisory committee proposes amendments by resolution sent to the chief judge, with a copy to the chair of the Sixth Circuit Rules Committee.
 	(2)  Proposals from the Rules Committee. The rules committee will send proposed amendments to the advisory committee for comment unless time or other circumstances make this impracticable.

Masters
Rule 48.  [Reserved]. 
Rule 48.  [Reserved].

SUPPLEMENTAL PROCEDURAL RULES
Rule 101.  [Reserved.] 
Rule 102.  [Reserved]. 
Rule 103.  [Reserved]. 
Rule 104.  [Reserved]. 
Rule 105.  Complaints of Judicial Misconduct. 
Rule 101.  [Reserved.]
Rule 102.  [Reserved].
Rule 103.  [Reserved].
Rule 104.  [Reserved].
Rule 105.  Complaints of Judicial Misconduct.
Text
A complaint of judicial misconduct filed with the circuit clerk will be referred to the circuit executive. See 28 U.S.C. § 351.

ADMINISTRATIVE RULES
Rule 201.  [Reserved]. 
Rule 202.  Sessions — Court Facilities and Personnel. 
Rule 203.  [Reserved]. 
Rule 204.  Library Hours of Operation. 
Rule 205.  [Reserved]. 
Rule 206.  [Reserved]. 
Rule 201.  [Reserved].
Rule 202.  Sessions — Court Facilities and Personnel.
Text
(a)  Courtroom Deputies. The clerk's office provides courtroom deputies.
(b)  Physical Facilities. The court is located in the Potter Stewart U.S. Courthouse at Fifth and Walnut Streets in Cincinnati, Ohio, 45202. The building contains three courtrooms for the Sixth Circuit and chambers for each active and senior circuit judge. The building also 118 contains the circuit executive's office, the clerk's office, the staff attorneys' office, and the library.
(c)  Judges and Other Supporting Personnel.
 	(1)  Judges. The Sixth Circuit is authorized to have sixteen active judges. Each active judge is authorized to have three law clerks and two judicial assistants or, instead, four law clerks and one judicial assistant. The chief judge is authorized one additional law clerk and judicial assistant. The court is also served by senior circuit and visiting judges who sit with panels of the court.
 	(2)  Circuit Executive. The circuit executive and staff are an arm of the Judicial Council of the circuit and provide administrative support to the court. The circuit executive's services are designed to assist judges to free them for their primary duty of adjudication and, particularly, to assist the chief judge with administrative duties.
 	(3)  Staff Attorneys. The court appoints a senior staff attorney and supervisory staff attorneys to supervise the staff attorney's office. The office provides legal support to the court as a whole, rather than to individual judges by making dispositional recommendations in those cases that the court has decided do not require oral argument under Fed. R. App. P. 34(a)(2).
Rule 203.  [Reserved].
Rule 204.  Library Hours of Operation.
Text
The Cincinnati library is open from 8:00 a.m. to 5:00 p.m., Monday through Friday. The satellite libraries in Chattanooga, Cleveland, Columbus, Detroit, Grand Rapids, Louisville, Memphis, Nashville, and Toledo have varying hours of operation.
Rule 205.  [Reserved].
Rule 206.  [Reserved].

SIXTH CIRCUIT GUIDE TO ELECTRONIC FILING
Text
Introduction 
The United States Court of Appeals for the Sixth Circuit requires attorneys to file documents electronically, subject to exceptions set forth in the Sixth Circuit Rules and this Guide, using the Electronic Case File (ECF) system.
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1.  Definitions.
 	1.1.  ECF (Electronic Case Filing) means the system maintained by the court for receiving and storing documents in electronic format.
 	1.2.  PACER (Public Access to Court Electronic Records) is an electronic system that allows the user to view, print, and download electronically maintained docket information and court documents from the federal courts over the Internet.
 	1.3.  PDF (Portable Document Format) means a non-modifiable electronic file containing the “.pdf” file extension.  Native PDF form means a text-searchable PDF file generated from an original word-processing file.
 	1.4.  Registered Attorney means an attorney who has registered under section 2 below and is therefore authorized to file documents electronically and to receive service on the ECF system. 
 	1.5.  Initiating Filing means the motion, petition, or other document initiating an original proceeding in this court, including those filed under Rules 5, 15 or 21 of the Federal Rules of Appellate Procedure.
 	1.6.  Document means any order, opinion, judgment, petition, application, notice, transcript, motion, brief or other document filed in the court of appeals.
 	1.7.  Traditionally filed document means a document submitted to the clerk in paper form for filing. 
 	1.8.  NDA (Notice of Docket Activity) is a notice generated automatically by the ECF system at the time a document is filed and a docket entry results.  This notice sets forth the time of filing, the text of the docket entry, and the name of the attorney(s) required to receive notice of the filing. If a PDF document is attached to the docket entry, the NDA will also identify the person filing the document, the type of document, and a hyperlink to the filed document. Any document filed by the court will similarly list those to whom electronic notice of the filing is being sent. 
2.  Registration; Passwords. 
 	2.1.  To participate in the ECF system, an attorney must register to file and serve documents electronically. Registration constitutes consent to receive electronic service of all documents as provided by the Federal Rules of Appellate Procedure and the Rules of the Sixth Circuit, as well as to receive electronic notice of correspondence, orders, and opinions issued by the court.
 	2.2.  To be eligible to register as a user of the ECF system, an attorney must be admitted to practice in this court, be a member in good standing, and have submitted to the PACER Service Center a completed ECF Attorney Registration form. Registration forms may be obtained from:  
 PACER Service Center   P.O. Box 780549 San Antonio, TX 78278 Tel. (800)676-6856 or (210)301-6440 http://pacer.psc.uscourts.gov
Click to view table.
In addition, the attorney or the attorney's firm must have a PACER account and an e-mail address.
 	2.3.  Upon receipt of the attorney's registration information from the PACER Service Center, the clerk will issue a login name and user password to the attorney, who may thereafter change the password as he or she wishes. All registered attorneys have an affirmative duty to inform the clerk immediately of any change in their e-mail address. Service on an obsolete e-mail address will still constitute valid service on a registered attorney if the attorney has failed to notify the clerk of a new address. Authorized use of an attorney's login name and password by another is deemed to be the act of the attorney.  If a login name and/or password should become compromised, the attorney is responsible for notifying the ECF Help Desk immediately at (513)564-7000 or ca06-ecf-help@ca6.uscourts.gov.
 	2.4.  An attorney whose e-mail address, mailing address, telephone number, or fax number has changed from that disclosed on the attorney’s original Attorney Registration Form shall file a notice of such change and serve the notice of such change on all parties in all cases in which the attorney has entered an appearance.
3.  Mandatory Electronic Filing; Exceptions.
 	3.1.  Except as otherwise required by the Sixth Circuit Rules or by order of the court, all documents submitted by attorneys in cases filed with the Sixth Circuit must be filed electronically, using the Electronic Case Filing (ECF) system.  The Sixth Circuit Rules and this Guide govern electronic filings.  If the Sixth Circuit Rules and this Guide are inconsistent, the Sixth Circuit Rules control
 	3.2.  All electronically filed documents must be in PDF form and must conform to all technical requirements established by the Judicial Conference or the court. Whenever possible, documents must be in Native PDF form and not created by scanning. The following documents are exempted from the electronic filing requirement and are to be filed in paper format:
 		(1)  Any document filed by a party that is unrepresented by counsel; 
 		(2)  Documents relating to complaints of attorney misconduct;
 		(3)   Vouchers or other documents relating to claims for compensation and reimbursement of expenses incurred with regard to representation afforded under the Criminal Justice Act; and
 		(4)  Documents that exceed any limit that the court may set for the size of electronic filings 
 	3.3.  No unrepresented party may file electronically; unrepresented parties must submit documents in paper format. The clerk will scan such documents into the ECF system, and the electronic version scanned in by the clerk will constitute the appeal record of the court as reflected on its docket.
4.  [Reserved]
5.  Record on Appeal and Appendices.
 	5.1.  In an appeal in which the entire record of the lower court or administrative agency is available to this court in electronic form, no paper record on appeal will be transmitted to the clerk. If part of the record below is maintained in paper form, only that part must be transmitted to the circuit clerk when the court of appeals requests that the record be transmitted.
 	5.2.  Except as provided in 6 Cir. R. 30(a), appendices to briefs are no longer required. The clerk will not accept an appendix for filing in cases where it is not required.
 	5.3.  In appeals from the district court where there is an electronic record in the district court, documents in the electronic record must not be included in an appendix. To facilitate the court’s reference to the electronic record in such cases, each party must include in its principal brief a designation of relevant district court documents; see 6 Cir. R. 30(g)(1). The designation must include for each document the record entry number from the district court docket and a description of the document.
 	5.4.  In some instances the court’s electronic filing system may not be able to accept large scanned documents that may be necessary for an appendix. A filer encountering such a problem should contact the ECF Help Desk, available by phone at (513) 564-7000 during the hours 8:00 A.M. to 5:00 P.M. Eastern time, Monday through Friday, or by e-mail at ca06-ecf-help@ca6.uscourts.gov. The court will work with the filer to resolve technical problems with filing large documents. If necessary, the court will extend the deadline for filing an appendix when such problems are encountered.
6.  Briefs on Appeal — Proof Briefs Eliminated.
 	6.1.  Proof briefs are no longer required to be filed. The clerk will not accept a proof brief for filing.
 	6.2.  Only one version of each brief is to be filed. Each brief will cite with specificity those parts of the record to which reference is made. Citation shall be to the record item being referred to and to the page of the appendix, if there is an appendix. See 6 Cir. R. 28(a).
7.  Documents Filed Under Seal.
 	7.1.  A motion to file documents under seal may be filed electronically unless prohibited by law, local rule, or court order. If the court grants the motion, the order authorizing the filing of documents under seal may be filed electronically unless prohibited by law.
 	7.2  Documents filed under seal in the court from which an appeal is taken shall continue to be filed under seal on appeal to this court. Documents filed under seal shall comply with all filing requirements of the court that originally ordered or otherwise authorized the documents to be filed under seal.
8.  Signatures.
 	8.1.  Attorneys – A registered attorney's use of the assigned login name and password to submit a document electronically serves as that attorney's signature on that document for all purposes. The identity of the registered attorney submitting the electronically filed document must be reflected at the end of the document by means of an “s/[attorney's name]” block showing the attorney's name, followed by the attorney's business address, telephone number, and e-mail address. Graphic and other electronic signatures are discouraged.
 	8.2.  Multiple attorney signatures – The filer of any electronically filed document requiring multiple signatures (e.g., stipulations) must list thereon all the names of other attorney signatories by means of an “s/ [attorney's name]” block for each. By submitting such a document, the filer certifies that each of the other attorneys has expressly agreed to the form and substance of the document, and that the filer has their authority to submit the document electronically. In the alternative, the filer may submit a scanned document containing all necessary signatures.
 	8.3.  Clerk of Court or Deputy Clerks – The electronic filing of any document by the clerk or a deputy clerk of this court by use of that individual's login and password shall be deemed the filing of a signed original document for all purposes.
9.  Entry onto the Docket; Official Court Record.
 	9.1.  The electronic transmission of a document, together with transmission of the NDA from the court, in accordance with the policies, procedures, and rules adopted by the court, constitutes the filing of the document under the Federal Rules of Appellate Procedure and constitutes the entry of that document onto the official docket of the court maintained by the clerk pursuant to Fed. R. App. P. 45(b)(1). All orders, decrees, notices, opinions and judgments of the court will be filed and maintained by the ECF system and constitute entry on the docket kept by the clerk for purposes of Rules 36 and 45(b)(1) and (c) of the Federal Rules of Appellate Procedure.
 	9.2.  The electronic version of filed documents, whether filed electronically in the first instance or received by the clerk in paper format and subsequently scanned into electronic format, constitutes the official record in the case. Later modification of a filed document or docket entry is not permitted except as authorized by the court. A document submitted electronically is deemed to have been filed on the date and at the time indicated in the system-generated NDA.
 	9.3.  The clerk's office will discard all paper documents once they have been scanned and made a part of the official record, unless the electronic file thereby produced is incomplete or of questionable quality.
10.  Service of Documents.
 	10.1.  A certificate of service is required for all documents, and registered attorneys must comply with Fed. R. App. P. 25 when filing electronically. The ECF system will automatically generate and send by e-mail an NDA to all registered attorneys participating in any case. This notice constitutes service on those registered attorneys. Registration for electronic filing by the ECF system constitutes consent to service through the NDA. Independent service, either by paper or otherwise, need not be made on any registered attorney. Pro se litigants and attorneys who are not registered for electronic filing must be served by the filing party through the conventional means of service set forth in Fed. R. App. P. 25. The Notice of Docket Activity generated by the ECF system does not replace the certificate of service required by Fed. R. App. P. 25.
 	10.2.  Except as may be otherwise provided by local rule or order of the court, all orders, opinions, judgments and other court-issued documents in cases maintained in the ECF system will be filed electronically, which filing will constitute entry on the docket maintained by the clerk under Fed. R. App. P. 36 and 45(b).
Any order, opinion, judgment, or other court-issued document filed electronically without the signature of the judge, clerk, or authorized deputy clerk has the same effect as if the judge or clerk had signed a paper copy of the filing.
11.  Access to Documents.
 	11.1.  Access to all documents maintained electronically, except those filed under seal, is available to any person through the PACER system. PACER accounts can be established through the PACER Service Center at: http://pacer.psc.uscourts.gov , or by contacting the PACER Service Center, P.O. Box 780549, San Antonio, Texas 78278, or by telephone at (800) 676-6856 or (210) 301-6440.
 	11.2.  Under the PACER system, parties and counsel of record are entitled to one free copy of each document filed in their cases, within fifteen days of filing. Parties are encouraged to download a copy of the document and save it to their hard drives during this period, as subsequent access to those documents is subject to billing fees as set forth on the PACER website.
12.  Privacy Protection and Redactions. In accordance with Fed. R. App. P. 25(a)(5), registered attorneys must redact all documents, including briefs, consistent with the privacy policy of the Judicial Conference of the United States. Required redactions include social security numbers and taxpayer identification numbers (the filer shall include only the last four digits of a social security or tax identification number), birth dates (use year of birth only), minors' names (initials may be used), and financial account numbers (except those identifying property allegedly subject to forfeiture in a forfeiture proceeding). It is the responsibility of the filer to redact pleadings appropriately. Pursuant to the privacy policy of the Judicial Conference and applicable statutory provisions, remote electronic access to immigration and social security dockets is limited to the attorneys in the case who are registered in ECF. In this regard, the clerk will restrict electronic public access in these cases to judges, court staff, and the parties and attorneys in the appeal or agency proceeding. The court will not restrict access to orders and opinions in these cases. Parties seeking to restrict access to orders and opinions must file a motion explaining why that relief is required in a given case.
13.  Filing Deadlines; Technical Failures.
 	13.1.  Filing documents electronically does not in any way alter any filing deadlines. Where a specific time of day deadline is set by court order or stipulation, the electronic filing must be completed by that time. An electronically filed document is deemed filed upon completion of the transmission and issuance by the court's system of an NDA.
 	13.2.  The clerk shall deem the court's website to be subject to a technical failure on a given day if the site is unable to accept filings continuously or intermittently over the course of any period of time greater than one hour after 12:00 noon (Eastern time) that day, in which case, filings due that day which were not filed due solely to such technical failures shall become due the next business day. Such delayed filings must be accompanied by a declaration or affidavit attesting to the filer's failed attempts to file electronically at least two times after 12:00 noon separated by at least one hour on each day of delay because of such technical failure. The initial point of contact for any practitioner experiencing difficulty filing a document electronically shall be the ECF Help Desk, available by phone at (513) 564-7000 during the hours 8:00 A.M. to 5:00 P.M. Eastern time, Monday though Friday, or by e-mail at ca06-ecfhelp@ ca6.uscourts.gov.
14.  Training.
 	14.1.  The clerk shall post and maintain on the court's website instructions for counsel on how to use the ECF system, and shall update the website as necessary when changes are made to the procedures for using ECF. These instructions, in such form as the clerk determines most effective, shall be clear and concise, giving the prospective user the information necessary to successfully file documents.
 	14.2.  The court shall also staff and maintain an ECF Help Desk to which users can turn to for direction in accessing the ECF system successfully. In addition, the clerk shall offer whatever other assistance is practicable to ensure that attorneys become proficient in the use of the ECF system.

Court of Appeals Miscellaneous Fee Schedule
(Issued in accordance with 28 U.S.C. § 1913) (Effective 12/1/2013)
Text
The fees included in the Court of Appeals Miscellaneous Fee Schedule are to be charged for services provided by the courts of appeals.
• The United States should not be charged fees under this schedule, except as prescribed in Items 2, 4, and 5 when the information requested is available through remote electronic access.
• Federal agencies or programs that are funded from judiciary appropriations (agencies, organizations, and individuals providing services authorized by the Criminal Justice Act, 18 U.S.C. § 3006A, and bankruptcy administrators) should not be charged any fees under this schedule.
(1)  For docketing a case on appeal or review, or docketing any other proceeding, $500.
• Each party filing a notice of appeal pays a separate fee to the district court, but parties filing a joint notice of appeal pay only one fee.
• There is no docketing fee for an application for an interlocutory appeal under 28 U.S.C. § 1292(b) or other petition for permission to appeal under FED. R. APP. P. 5, unless the appeal is allowed.
• There is no docketing fee for a direct bankruptcy appeal or a direct bankruptcy cross appeal, when the fee has been collected by the bankruptcy court in accordance with item 14 of the Bankruptcy Court Miscellaneous Fee Schedule.
(2)  For conducting a search of the court of appeals records, $30. per name or  item searched. This fee applies to services rendered on behalf of the United  States if the information requested is available through remote electronic  access.
(3)  For certification of any document, $11.
(4)  For reproducing any document, $.50 per page. This fee applies to services  rendered on behalf of the United States if the document requested is  available through remote electronic access.
(5)  For reproducing recordings of proceedings, regardless of the medium,  $30. including the cost of materials. This fee applies to services rendered  on behalf of the United States if the recording is available through remote  electronic access. 
(6)  For reproducing the record in any appeal in which the court of appeals does  not require an appendix pursuant to FED. R. APP. P.30(f), $83.
(7)  For retrieval of one box of records from a Federal Records Center, National Archives, or  other storage location removed from the place of business of the court,  $64. For retrievals involving multiple boxes, $39. for each additional box.
(8)  For any payment returned or denied for insufficient funds, $53.
(9)  For copies of opinions, a fee commensurate with the cost of printing, as fixed by each court.
(10)  For copies of the local rules of court, a fee commensurate with the cost of  distributing the copies. The court may also distribute copies of the local rules  without charge.
(11)  For filing:
 •  Any separate or joint notice of appeal or application for appeal from  the Bankruptcy Appellate Panel, $5;
 •  A notice of the allowance of an appeal from the Bankruptcy Appellate Panel, $5.
(12)  For counsel’s requested use of the court’s videoconferencing equipment in  connection with each oral argument, the court may charge and collect a fee of $200 per remote location.
(13)  For original admission of an attorney to practice, including a certificate of  admission, $176. For a duplicate certificate of admission or certificate of  good standing, $18.
(This admission fee is added to the Sixth Circuit's own admission fee for a total of $226.)

Local Rules — First Judicial Circuit  Ballard, Carlisle, Fulton, Hickman Counties
Rule 1.  Introduction/Administrative Procedure. 
101.  Introduction/Preface. 
102.  Effective date. 
103.  Citation. 
104.  Assignment of Cases. 
105.  Holidays. 
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing (Domestic) 
201.  Domestic Motion Hour Schedule. 
202.  Exceptions to Regular Motion Hour Schedule. 
203.  Deadlines for Serving and Filing Motions. 
Rule 3.  Adoptions/Termination of Parental Rights. 
301. 
302. 
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy. 
401. 
Rule 5.  Domestic Relations Practice. 
501.  Contested Actions. 
502.  Court Approved Child Visitation Schedule. 
503.  Contested Actions. 
Rule 6.  Miscellaneous Rules Relating to Family Law Practice. 
601.  Redaction of Personal Identifiers (CR 7.03). 
602.  Rules of General Application. 
Rule 7.  General Civil. 
701.  Motion Days — Non-Domestic (Civil) Cases. 
702.  Continued Motions. 
703.  Motions and Motion Docket: Generally. 
704.  Entry of Orders and Judgments. 
705.  Motions, Pleadings, Briefs and Orders. 
706.  Exhibits to Pleadings, Answers to Interrogatories, and Requests for Admissions. 
707.  Copy of Complaint to be Filed. 
708.  Courtroom Decorum. 
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Appendix A Twenty-Four Hour Accessibility to Protective Orders and Local Joint Jurisdiction Protocol  First Judicial Circuit and First and Fifty-Ninth Judicial Districts Ballard, Carlisle, Fulton and  Hickman Counties 
Appendix B. Standard Visitation Schedule 
Rule 1.  Introduction/Administrative Procedure.
101.  Introduction/Preface.
Text
These rules shall, except for cause as determined by the Court, govern practice in the 1st Judicial Circuit Court, (Ballard, Carlisle, Fulton, Hickman, Counties) subject, however, to applicable Rules of Civil Procedure, Family Court Rules of Practice and Procedure (FCRPP), and Rules of Criminal Procedure.
102.  Effective date.
Text
These rules shall be effective upon approval by the Chief Justice of the Kentucky Supreme Court.
103.  Citation.
Text
These rules may be cited as “R1stC” or “Rules of the First Circuit Court.”
104.  Assignment of Cases.
Text
There is only one division of the Fulton Circuit Court.
105.  Holidays.
Text
Holidays shall be those recognized by the Court of Justice.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing (Domestic)
201.  Domestic Motion Hour Schedule.
Text
A.  Motion Days, commonly called “Rule Days” shall be held as follows:
Ballard County – 1st & 3rd Fridays, 9:30 A.M. 
Carlisle County – 1st & 3rd Thursdays, 1:30 P.M.
Fulton County – 2nd & 4th Thursdays, 9:30 A.M.
Hickman County – 1st & 3rd Thursdays, 9:30 A.M.
B.  Motions noticed for domestic motion hour shall not be allowed extended testimony at that time. Those motions requiring more than ten (10) minutes of proof shall be docketed for hearing on a date to be assigned by the Court on motion of the moving party.
C.  A completed AOC-237, Status Quo Order, may be filed at the time the petition for dissolution is filed, and shall be presented at the initial court appearance or upon proper motion.
D.  For all domestic cases with unresolved issues, the attorney for petitioner, or petitioner if pro se, shall file a motion requesting a Case Management Conference pursuant to FCRPP 2.
E.  Pursuant to KRS 403.044, and upon proper notice, an Interlocutory Decree may be obtained.
F.  Motions for Interlocutory Decrees, and motions for uncontested final Decrees shall be accompanied by proposed Findings of Fact, Conclusions of Law, and a proposed Decree.
202.  Exceptions to Regular Motion Hour Schedule.
Text
Exceptions to the regular motion hour schedule shall be only for cause, and upon Order of the court.
203.  Deadlines for Serving and Filing Motions.
Text
Domestic motions to be heard on a particular Motion Hour will be limited to those filed with the Clerk of the court before the close of business on the Monday preceding the scheduled motion hour and served that same day by fax or actual service on the opposing party or counsel.
Service, if made by mail, shall require three (3) additional days notice. Responses and counter-motions, if any, shall be filed at least one (1) day prior to the day that the motion is noticed for.
Rule 3.  Adoptions/Termination of Parental Rights.
301.
Text
Uncontested adoptions and uncontested terminations of parental rights shall be noticed for immediate hearing at the beginning of motion day. Motions to set contested adoptions or contested terminations of parental rights shall be noticed for the beginning of a motion day and hearing date shall be set at that time.
302.
Text
Proposed Findings of Fact, Conclusions of Law, and Judgment, shall be tendered with any motion to set an adoption or termination. Petitioner's attorney, or Petitioner, if pro se, shall be responsible for placing adoption/termination matters on the Court's docket so that the time limits set out in KRS 625.042 or FCRPP 36 shall, if applicable, be complied with.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.
Text
The Domestic Violence Protocol and 24 Hour Access Policy is attached hereto as Appendix “A”, and is incorporated herein as if copied in full.
Rule 5.  Domestic Relations Practice.
501.  Contested Actions.
Text
In all contested domestic actions, prior to filing a motion for the court to set a trial date, the parties shall attend a settlement conference, either in person or by telephone, at which all contested issues shall be identified, and a Report of Settlement Conference, identifying all contested and settled issues shall be filed with the Motion.
A.  All proceedings in contested actions for the dissolution of a marriage shall be heard by the Court, provided the testimony of any witness not a party may be taken by deposition. However, it is the responsibility of the attorney or party desiring to use the deposition of such non-party witness to see that the deposition is taken, transcribed, and filed at least 48 hours in advance of the trial.
B.  The hearing on the motion to set for trial shall be noticed for regular motion days.
C.  Each side shall furnish the opposing party with the names and addresses of all witnesses that they intend to call at trial and a brief summary of the testimony not less than twenty (20) days prior to the scheduled trial date.
D.  In the event either party fails to comply with the requirements of paragraphs B and C above, or either party files an incomplete schedule, or fails to comply with the FCRPP, the Court, upon its own motion or upon motion of any party, may make such orders in regard to the failure as are just, which, among other things, may include the following:
 	1.  An order that the matters set forth in the complaint party's schedules be taken as established;
 	2.  An order prohibiting the non-compliant party from introducing designated matters in evidence;
 	3.  An order staying further proceedings until the disobedient party has filed the required schedules; or
 	4.  An order assessing all Court costs, including attorney fees, against the non-compliant party.
502.  Court Approved Child Visitation Schedule.
Text
The Circuit Court being advised that parties are often unable to agree to specific visitation periods regarding minor children and the Court being further advised that each case may present unique circumstances which may require the Court to hear evidence and to set a different visitation schedule, now adopts the minimum visitation/time-sharing as set out in Appendix “B” to the FCRPP. This schedule shall act as a foundation for setting visitation and shall not be used as a default schedule. The Temporary or Final Visitation Order may or my not include all of these provisions. Notwithstanding the foregoing, midweek overnight timesharing/visitation shall only be in alternate weeks.
503.  Contested Actions.
Text
A.  When ordered on a case by case basis, and, where there is a minor child or children born or adopted of the marriage, aged six (6) years through seventeen (17) years (“subject children”), a dissolution of marriage shall not be entered until the parties and subject children have attended and participated in Families in Transition.
B.  The Attorney for Petitioner or any unrepresented petitioner shall be required upon filing a marriage dissolution action to file a separate notice to the Court advising the Court that there is a minor child or children born or adopted during the marriage who are 6-17 years of age. The Petitioner's attorney or any unrepresented Petitioner shall tender with the notice an order for consideration with the Court directing that the parties engage in Families in Transition training. The Court shall consider directing the parties to attend Families in Transition training on a case by case basis. The Families in Transition training may be satisfied by attending the Families in Transition program in the First Circuit or such similar program as may be available in any contiguous Circuit to the First Circuit, or such other training as may be approved by the Court on a case by case basis, all taking into consideration the best interest of the children.
C.  If a party refuses or fails to attend the training, or if the custodial parent refuses or fails to have the children attend the training, the Court may make such orders in regard to the failure or refusal as are just, which may include the following:  a)  an order refusing to assign a date for final adjudication of the divorce until the party requesting the dissolution attends the training; b) an order declining to set or enforce temporary or permanent visitation rights for the non-compliant party until the non-compliant party attends the training; c) an order reserving the granting or approval of temporary or final custody; and d)  in lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt of Court the failure to obey an order to attend the training.
D.  Each party shall bring his or her case number to the training so that his or her attendance can be properly identified.
E.  Parties seeking a dissolution must submit evidence to the Court that they and their subject children have attended this Families in Transition training by filing with the Clerk a certificate of attendance given by the trainer.
F.  The Petitioner must file his or her certificate of attendance prior to, or at the time of, filing documents for a final hearing.  The Respondent shall file his or her certificate of attendance prior to the final hearing.  The certificate of attendance of the subject children shall be filed prior to the hearing.
Rule 6.  Miscellaneous Rules Relating to Family Law Practice.
601.  Redaction of Personal Identifiers (CR 7.03).
Text
A.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406, and 407 by providing the personal identifying information required in those chapters.  However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above- stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope.  The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340. KRS 625.045 and KRS 625.108.
602.  Rules of General Application.
Text
Rules 702, 705 through 709 apply to Domestic practice in the First Circuit Court, as well as general civil procedure.
Rule 7.  General Civil.
701.  Motion Days — Non-Domestic (Civil) Cases.
Text
A.  Excepting legal holidays, motion days (“rule days”) shall be conducted as follows:
Ballard County — 1st and 3rd Fridays 9:30 a.m.
Carlisle County — 1st and 3rd Thursdays 1:30 p.m.
Fulton County — 2nd and 4th Thursdays 9:30 a.m.
Hickman County — 1st and 3rd Thursdays 9:30 a.m.
B.  Civil motions will be heard prior to the criminal docket on rule days.  Ordinarily, no testimony will be heard on rule day, and if more than ten  (10) minutes of argument is to be presented, the motion shall be set by the Court for a time certain.
C.  Parties are requested to obtain a special date for hearings on all non-domestic motions that will require oral testimony and for oral arguments which are expected to take more than ten (10) minutes as the volume of rule day business requires that motions on individual cases be kept brief.
D.  Unless otherwise provided by statute, rule, or order, motions shall be filed with the Clerk before the close of business on Monday preceding the scheduled motion hour and served that same day by fax or actual service on the opposing party or counsel.  Service, if made by mail, shall require three (3) additional days notice.  Responses and counter-motions, if any, shall be filed at least one (1) day prior to rule day.
702.  Continued Motions.
Text
An attorney who will be unable to be present at the time set for a motion shall immediately contact the moving attorney and attempt to establish a mutually agreeable time for the hearing of the motion.  Should this prove unsuccessful, a party desiring the continuance shall immediately file a motion for a continuance in writing, stating the reasons for the continuance, and shall send a copy directed to the attention of the Judge, as well as filing it with the Clerk.  If no hearing can be scheduled prior to the date the motion was originally set for hearing, the motion will be automatically continued until an agreed-upon hearing date is scheduled or until the next motion hour, whichever occurs first.
703.  Motions and Motion Docket: Generally.
Text
Form of Motion and Docketing
 	A.  No motion shall be accepted for filing by the Clerk unless accompanied by a separate proposed order.  Unless other arrangements have been made with the Court, pleadings delivered to the Court shall be treated as mere courtesy copies.
 	B.  Each motion shall contain a Notice, which shall specify the date, time, and place for the hearing.
 	C.  The Clerk shall maintain a motion docket and shall docket in the order received all motions assigned for hearing on each motion day, either by Court order or by notice duly served.  This motion docket will be called on motion day.
 	D.  Every motion, other than the ones which may be heard ex parte, shall  appear upon the motion docket, provided that any motion which is accompanied by an agreed order signed by counsel for all parties affected by the order shall not appear on the motion docket.  All motions going to the merits of the case, including motion to dismiss, motion for summary judgment, motion to strike,  and motion under CR 12.02, shall be accompanied by a brief statement of the grounds for the motion with citation of authorities relied upon.  Failure to file a statement of grounds with supporting authorities may be grounds for overruling the motion. Any party properly served with a motion accompanied by a statement of grounds and authorities shall file a response containing a statement of grounds for opposing the motion with citation of supporting authorities. Such response shall be filed at or prior to the time specified in the notice of hearing of the motion.  Failure to file a response may be grounds for sustaining the motion, but the time for filing a response may be extended for good cause shown.
 	E.  If additional time is allowed in any proceeding for supplementation of the record, or for briefing, counsel shall, when the time has expired, or the supplementation or briefing completed, advise the Court that the matter is ready for a decision.
704.  Entry of Orders and Judgments.
Text
Whenever any rule is made or opinion rendered, an order or judgment  in conformity therewith shall be tendered by counsel for all parties thereto in conformity to the ruling or opinion and shall be presented to the Court.  If the party against whom the order or judgment is to be entered is not represented by counsel, or be represented by counsel who declines to attest the order or judgment, such fact shall be endorsed thereon. When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry.  After entry, the Clerk shall mail attested copies of the order or judgment to all parties or their respective attorneys as required by the Rules of Civil Procedure.
705.  Motions, Pleadings, Briefs and Orders.
Text
All civil, criminal, and domestic orders to be entered by the Court shall contain a Clerk's certification of service for all parties.
706.  Exhibits to Pleadings, Answers to Interrogatories, and Requests for Admissions.
Text
A.  Any pleading that refers to an exhibit as attached to the pleading shall, in fact, be accompanied by such exhibit, and opposing counsel shall not be required to respond to such pleading which fails to include the referenced exhibit.
B.  When answering interrogatories  or request for admissions, the replying party shall, as a part of his answer, set forth immediately preceding the answer the questions or the request made with respect to which such answer is given.
707.  Copy of Complaint to be Filed.
Text
Whenever a civil complaint is filed, sufficient copies thereof, including the names of the attorneys and the true copies of all affidavits, jurats, and exhibits, shall be left with the Clerk for service on each defendant pursuant to Civil Rules of Procedure.
708.  Courtroom Decorum.
Text
A.  In addition to expecting that the attorneys present in Court should be appropriately attired, the parties, witnesses and spectators shall also dress appropriately.  Among other items, shorts, garments with inappropriate messages, and tank tops are inappropriate.  Attorneys are expected to advise their clients and witnesses of the dress code.
B.  Male Attorneys shall wear coats and ties, and female attorneys, similarly appropriate attire, when Court is in session. All persons shall remove hats, overcoats or raincoats before entering the Courtroom.
709.  Return of Summons.
Text
A.  The Clerks of the Court shall immediately, upon receipt, mail a photocopy of the return to the service of summons in any case to the Plaintiffs attorney.
Rule 8.  Criminal.
801.  Grand Jury.
Text
A.  Grand Jury shall be empanelled for an entire year during the month of January of each year for each County and shall consist of twelve (12) members and a number of alternates as determined by the Court. The Grand Jury shall meet in regular session as follows:
Grand Jury sessions in Ballard County will be held on the third Friday of odd months, i.e., January, March, May, July, September, and November, at 9:30 a.m. Carlisle County Grand Jury will be held on the Third Thursday of odd months at 1:30 p.m. Fulton County Grand Jury Sessions will be held on the Second Thursday of odd months at 9:30 a.m. And Hickman County Grand Jury will be held on the Third Thursdays of odd months at 9:30 a.m. or such alternate dates as the Circuit Judge may designate.
802.  Criminal Arraignments and Motions.
Text
A.  When the Grand Jury returns its indictments, the Court shall conduct arraignments on that day if possible.
B.  Both the defendant and his attorney must be present at the arraignment.  The attorney appearing for the defendant at the arraignment shall represent the defendant in all future stages of the proceeding.  An attorney shall not withdraw from employment after arraignment in a criminal proceeding without permission of the Court.
C.  At the time of arraignment, each defendant shall be assigned a date for a pretrial conference.
D.  All criminal motions shall be filed with the Clerk and noticed for hearing at criminal motion hour unless otherwise ordered by the Court.
Appendix A
Twenty-Four Hour Accessibility to Protective Orders and Local Joint Jurisdiction Protocol  First Judicial Circuit and First and Fifty-Ninth Judicial Districts Ballard, Carlisle, Fulton and  Hickman Counties
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to  ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts. 
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court, KRS 403.725, KRS 456.030.
 		B.  Circuit Court Clerks shall process all protective order cases in accordance with the rules procedures and procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective orders are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to 1st Circuit Court or another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing, KRS 403.730, KRS 456.040. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available, and then as soon as practical.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
1st Circuit Commonwealth Attorney,
Ballard County Attorney,
Carlisle County Attorney,
Fulton County Attorney,
Hickman County Attorney,
Ballard County Circuit Court Clerk,
Carlisle County Circuit Court Clerk,
Fulton County Circuit Court Clerk,
Hickman County Circuit Court Clerk,
All assistant Commonwealth and county Attorneys in the Circuit,
All Deputy Circuit Clerks
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
1st Circuit Commonwealth Attorney,
Ballard County Attorney,
Carlisle County Attorney,
Fulton County Attorney,
Hickman County Attorney,
All assistant Commonwealth and County Attorneys in the Circuit and the Ballard, Carlisle, Fulton and Hickman County Jailers and all their sworn deputies, the Chiefs of police for the Cities of Bardwell, Barlow, Clinton, Fulton, Hickman, LaCenter and Wickliffe, and all sworn officers within those departments and any Kentucky State Police officer assigned to Ballard, Carlisle, Fulton and/or Hickman Counties.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
1st Circuit Judge Timothy A. Langford
1st District Judge Hunter B. Whitesell II, for Fulton and Hickman Counties
59th District Judge Keith Myers for Ballard and Carlisle Counties
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The District Judge in the County of issuance of the petition.
The Circuit Judge.
The Trial Commissioner for Carlisle County.
If none of the above may be found then to any District or Circuit Judge in the Commonwealth of Kentucky.
 	III.  Assignment of Cases
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district and circuit court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for hearings on protective orders is as follows:
Ballard District Court: Tuesdays at 9:00 a.m.
Carlisle District Court: Wednesdays at 11:00 a.m.
Fulton District Court: Tuesdays at 1:30 p.m.
Hickman District Court: Mondays at 9:00 a.m.
1st Circuit Motion Hour:
Ballard County, 1st and 3rd Fridays at 9:30 a.m.
Carlisle County, 1st and 3rd Thursdays at 1:30 p.m.
Fulton County, 2nd and 4th Thursdays at 9:30 a.m.
Hickman County, 1st and 3rd Thursdays at 9:30 a.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper, KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceedings has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
The County Attorney and or the Circuit Clerk of the County in which the matter is pending to request that contempt proceedings be placed on the Court's next available docket.
Civil Contempt proceedings shall be heard by the Court that entered the initial Domestic Violence Order (either Circuit or District) and shall be scheduled if possible, at the same time as original EPO hearings, as noted hereinabove, the Circuit Clerk shall serve and notify the non-movant as required by Rules of Civil Procedure, namely CR 5 and rules of local practice for obtaining a contempt order shall be followed.
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
Appendix B.
Standard Visitation Schedule
Text
The following schedules are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents may or may not be what these guidelines suggest.
1.  The non-custodial parent shall have visitation on alternate weekends from Friday at 6:00 p.m. until Sunday at 6:00 p.m. and Thursday evenings following the weekend visitation from 5:30 p.m. until 7:30 p.m.
2.  In the event the non-custodial parent is thirty (30) minutes late the visitation may be forfeited. The custodial parent has the right to refuse visitation if the non-custodial parent is under the influence of alcohol, drugs, or any other intoxicant.
3.  For the purpose of visitation there are six (6) holidays that shall be divided between the parents:
 	1.  New Years Day 
 	2.  Martin Luther King Day
 	3.  Easter
 	4.  Memorial Day
 	5.  July 4th
 	6.  Labor Day
In the odd-numbered years the custodial parent shall have the child or children on the odd-numbered holidays, and the non-custodial parent shall have visitation on the even-numbered holidays. In the even-numbered years the non-custodial parent shall have the child or children on the odd-numbered holidays and the custodial parent the even-numbered holidays. Visitation will be from 9:00 am. to 9:00 pm. Unless the child must be in school, then the visitation shall be from 5:00 pm until 9:00 pm. Should Easter fall during the spring break, the parent with spring break visitation shall have the child or children for the Easter Holiday.
4.  Christmas is to be alternated with the custodial parent having the odd  numbered years until 1:00 pm on Christmas Day and the non-custodial parent to visit with the child or children from 1:00 pm on Christmas Day until noon on New Years Day. In the even numbered years the non-custodial parent shall have the child from 5:00 pm on the day school lets out for break until Christmas Day at 1:00 pm.
5.  On Mothers' Day and Fathers' Day, regardless of who has the scheduled visitation, the child shall be with the appropriate parent from 9:00 am until 9:00 pm.
6.  The non-custodial parent shall have a four (4) week visitation each summer  for children four (4) years of age or older in which there shall bob be a visitation period longer than two (2) week at one time. For children two (2) and three (3) years of age, the non-custodial parent shall have two (2) weeks of visitation. For children one (1) year of age the non-custodial parent shall have one (1) week of visitation. For children under one (1) years of age, the non-custodial parent shall have three (3) days of visitation. Each party must give the other party a sixty (60) days written notice of his or her vacation plans so that each party has the opportunity to have the child or children during his or her vacation. In the event of a conflict between the parties, the non-custodial parent shall have the right to choose his or her summer vacation schedule. The non-custodial parent may also choose to have his or her regularly scheduled weekend visitation added to his or her summer visitation.
7.  SCHOOL BREAKS AND THANKSGIVING HOLIDAY
For students with an alternative school calendar, there will be two (2) school breaks per year, a fall break and a spring break.
In the odd numbered years, the non-custodial parent shall have the following visitation:
 	a.  During spring break, the first nine (9) days commencing Friday at 6:00 pm and ending the second Sunday following the start of spring break at 6:00 pm.
 	b.  During fall break the last seven (7) days commencing Friday at 6:00 pm and ending the second Sunday following the start of fall break 6:00 pm.
 	c.  Thanksgiving Holiday commencing on Wednesday at 6:00 pm (the day before Thanksgiving) through Sunday at 6:00 pm.
In the even numbered years, the non-custodian shall have the following visitation:
 	a.  During spring break, the last seven (7) days commencing the second Sunday following the start of spring break at 6:00 pm and ending the following Sunday at 6:00 pm.
 	b.  During fall break, the first nine (9) days commencing Friday at 6:00 pm and ending the second Sunday following the start of fall break at 6:00 pm.
Fall break, Spring break, and Thanksgiving visitation shall take place whether or not the child or children are of school age. You shall follow the alternative school visitation for the under-school age child if the child resides in the school district following the alternative school calendar. 
For students with a traditional school calendar for the purposes of visitation in the alternating years, the non-custodial parent shall have the child or children for the nine (9) day spring break. Unless otherwise agreed, the first spring break with the noncustodial parent shall be in the calendar year after the one in which the decree was granted. Should Easter fall during the spring break, the parent with the spring break period shall have the Easter Holiday of that year. In the years that the non-custodial parent does not have visitation with the child or children during spring break, the noncustodial parent shall have the child or children for the four (4) day thanksgiving holiday. When the non-custodial parent has the child or children during spring break, the custodial parent will be entitled to the four (4) day Thanksgiving Holiday. See above paragraph for visitation times.
8.  In the event that a custodial parent's holiday, fall or spring break time with the child or children falls on a date ordinarily reserved for the non-custodial parent, the holiday visitation shall take precedence. For example, if Christmas day occurs on a Saturday or Sunday of the non-custodial parent's weekend visitation, the custodial parent shall keep the child or children until 1:00 pm on Christmas day, at which time he or she shall turn the child or children over to the non-custodial parent for Christmas visitation.
9.  The child shall celebrate his or her birthday in the hone of the custodial  parent, unless it falls on a visitation day. If the child's birthday always falls on a visitation day, i.e., Christmas or summer vacation, the parties shall alternate birthdays. In the event the non-custodial parent does not have the child on the child's birthday, an additional non-scheduled visitation period of six (6) hours shall be granted so that the non-custodial parent may give the child a birthday if so desired.
As provided in KRS 189.125(2) both parties must secure the child or children in an approved child restraint system whenever transporting the child or children.
Whenever this standard visitation schedule is ordered by the Court, the custodial parent is encouraged to allow additional visitation to the non-custodial parent when it would serve the best interest of the child. The custodial parent is directed to take all actions necessary to accommodate and encourage visitation with the non-custodial parent.
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Appendix B: 
Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Local Rules of the Fulton and Hickman District Court. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Fulton/Hickman District Court Rules.
These rules shall be constructed to secure a just and speedy determination of all matters. The Court may suspend any of these rules whenever justice requires it.
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after the Kentucky Supreme Court's approval.
103.  Citation.
Text
These Rules shall be cited as Fulton and Hickman District Court Practice and Procedure (FHDPR).
104.  Holidays.
Text
The District Court will follow the Kentucky Court of Justice holiday schedule and may be obtained at the Fulton or Hickman Court Clerk's Office or at http://courts.ky.gov .
105.  Attire.
Text
Attorneys and Court Officials: All attorneys and Court Officials shall dress in professional attire.
General Public: All persons shall remove hats, overcoats, or raincoats before entering the courtroom. There shall be no shorts, tank tops, head coverings or shirts with obscene or inappropriate messages worn by any party, witness or juror in the Fulton/Hickman District Court.
106.  Opening and Closing of Court.
Text
The Court shall be formally opened each day upon which Court business is transacted.
Opening Each Session: The bailiff shall require all present and able to stand and shall say, “The District Court for Fulton (or Hickman) County is now in session, the Honorable  _____________________________________________________________________ , District Judge, presiding. All persons having business with the Court draw near, give attention, and you shall be heard.”
Closing Each Session: The Judge may direct the bailiff to adjourn Court. Bailiff shall require all present to arise and shall say, “This Court is now adjourned until  _______________________________________ ”
107.  Rules of Conduct.
Text
During trial, voir dire, or opening statements, attorneys shall not exhibit familiarity with witnesses, jurors, or opposing counsel, and the use of first names should be avoided.
Attorneys may not lean upon the bench nor appear to engage the Court in conversation in an inappropriate manner.
The trial attorney shall refrain from interrupting the Court or opposing counsel until the statement being made is fully completed, except when absolutely necessary to protect his client's right on the record, and should respectfully await the completion of the Court's statement or opinion before undertaking to raise objectionable matters. When an objection is made to a question asked by him, the attorney should refrain from asking the witness another question until the Court has had an opportunity to rule upon the objections. The objecting attorney shall state the legal grounds without argument or discussion except by leave of the Court.
The bailiff shall refrain from interrupting the Court, counsel, or witnesses unless directed to by the Court.
The bailiff shall assist the Court, clerks, parties and counsel by handling all exhibits, pleadings and papers which the parties or their attorneys may wish to present to the Court.
Unless otherwise directed by the Court, there shall be at least one bailiff in attendance of Court at all times. Surplus officers, deputies and other law enforcement officers shall stay away from the counsel tables, clerks, etc. and shall be seated in the general audience or jury box. Presentation of notes or papers to the clerk or the Court should be done at the recess or, if required while Court is in session, through the bailiff.
The bailiff will prohibit direct contact between prisoners and the general audience while Court is in session.
The bailiff may confiscate any and all cell phones or other electronic devices activated while Court is in session.
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing/Judgments and Orders.
201.  Time.
Text
Court will open at the scheduled time each day Court is in session, and the Judge and Attorneys shall be timely in all sessions.
202.  Regular Motion Hour Schedule.
Text
Fulton County
 	A.  Criminal arraignments shall be heard each Tuesday at 9:30 AM.
 	B.  Criminal motion hour and pretrial conferences shall be heard each Tuesday at 10:30 AM.
 	C.  Preliminary hearings shall be heard on Tuesdays at 1:30 PM as scheduled by the Court.
 	D.  Domestic Violence matters shall be heard each Tuesday at 1:30 PM.
 	E.  Arraignments for Status Offense and Public Offense matters shall be heard on the 1st Thursday of each month at 10:30 AM.
 	F.  All other matters pertaining to Status Offense and Public Offenses shall be heard on the 1st Thursday of each month at 1:15 PM
 	G.  Show cause and contempt hearings in Juvenile Cases for all fine collection matters shall be heard on the 2nd Thursday of each month at 10:00 AM.
 	H.  Juvenile Dependency Neglect and Abuse shall be heard on the 2nd Thursday of each month at 1:15 PM.
 	I.  Paternity and Child Support matters shall be heard on the 3rd Thursday of each month at 9:30 AM and 1:15 PM.
 	J.  Small Claims matters shall be heard the 1st and 3rd Thursdays at 9:30 AM.
 	K.  Probate matters shall be heard the 1st and 3rd Thursdays at 9:30 AM.
 	L.  Civil motions and Evictions shall be heard the 1st and 3rd Thursdays at 9:30 AM.
 	M.  Show cause and contempt hearings for all fine collection matters shall be heard on the 2nd Thursday of each month at 9:00 AM.
All Criminal Motions shall be filed with the Fulton Circuit Court Clerk's office no later than 4 PM on the Thursday before the next Criminal Motion Hour.
All Probate Motions shall be filed with the Fulton Circuit Court Clerk's office no later than 4 PM on the Monday before the next Probate Motion Hour.
All Civil Motions shall be filed with the Fulton Circuit Court Clerk's office no later than 4 PM on the Monday before the next Civil Motion Hour
Temporary Removal Hearings as a result of the issuance of an Emergency Custody Order shall be heard within 72 hours of issuances of the emergency order, exclusive of holidays and weekends.
Hickman County
 	A.  Criminal arraignments shall be heard each Monday at 9:00 AM.
 	B.  Criminal motion hour and pretrial conferences shall be heard each Monday at 9:00 AM. All said motions shall be filed with the Hickman Circuit Court Clerk's office no later than 4 PM on the Wednesday before the next said motion hour. Preliminary hearings shall be heard on Mondays at 10:30 AM as scheduled by the Court.
 	C.  Juvenile Dependency Neglect and Abuse shall be heard on Mondays at 10:30 AM. Status Offense and Public Offense matters shall be heard on Mondays at 10:30 AM. Temporary Removal Hearings as a result of the issuance of an Emergency Custody Order shall be heard within 72 hours of issuances of the emergency order, exclusive of holidays and weekends.
 	D.  Paternity and Child Support matters shall be heard on Mondays at 10:00 AM.
 	E.  Domestic Violence matters shall be heard on Mondays at 9:00 AM.
 	F.  Small Claims matters shall be heard on Mondays at 9:00 AM.
 	G.  Probate matters shall be heard on Mondays at 9:00 AM. All probate motions shall be filed with the Hickman Circuit Court Clerk's office no later than 4 PM on the Wednesday before the next Probate Motion Hour.
 	H.  Civil motions and Evictions shall be heard on Mondays at 9:00 AM. All said civil motions shall be filed with the Hickman Circuit Court Clerk's office no later than 4 PM on the Wednesday before said Motion Hour.
 	I.  Show cause and contempt hearings for all fine collection matters shall be heard on the 4th Thursday of each month at 9:00 AM.
203.  Exceptions to Regular Motion Hour Schedule.
Text
Exceptions to the regular motion hour schedule shall be at the discretion of the District Judge.
204.  Deadline for Filing Motions.
Text
Deadlines for filing motions are indicated in FHDPR 202 above.
205.  Orders and Judgments.
Text
Costs: All final judgments shall provide for the taxation of costs.
Default Judgment Certificate: All motions for default judgment and claims involving liquidated amounts shall be accompanied by a certificate, which certificate shall comport with CR 11. See sample certificates attached as Appendix A.
206.  Written Finding and Conclusions of Law.
Text
Requests for written findings of fact and conclusions of law shall be accompanied by proposed findings of fact and conclusion of law submitted in writing to the Court prior to entry of judgment.
Rule 3.  Domestic Violence Protocol and 24 Hour Access Policy
301.  Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol.
Text
The Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the First Judicial Circuit and the First and Fifty-Ninth Judicial Districts, as approved by the Kentucky Supreme Court, is attached as Appendix B to these local rules and incorporated as if set out fully herein.
Rule 4.  PATERNITY
Text
There are currently no local rules relating to Paternity in the Fulton/Hickman District Court. Refer to FCRPP 14 and 15 for the uniform statewide rules.
Rule 5.  Dependency, Neglect and Abuse.
501.  Procedure for Emergency Custody Orders.
Text
To obtain an Emergency Custody Order as set forth in FCRPP 19:
 	A.  During normal working hours, 8:00 a.m. to 4:00 pm. Monday through Friday, excluding holidays, persons seeking an Emergency Custody Order (ECO), shall come to the Circuit Court Clerk's Office.
 	B.  After working hours and on weekends and holidays, a social worker or any law enforcement officer so requested by an interested party shall contact the District Court judge or trial commissioner.
502.  Petition.
Text
Any petition filed with this Court shall comply with the following conditions:
 	A.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	B.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents, including but not limited to initiating contact with the Child Support Division of the appropriate County Attorney's Office.
503.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision.
Text
The judge may permit the Temporary Removal Hearing or the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
Rule 6.  Status Offenses.
Text
There are currently no local rules relating to Status Offense cases in the Fulton/Hickman District Court. Refer to FCRPP 37 through 44 for uniform statewide rules.
Rule 7.  Miscellaneous.
701.  Identification of Counselor Party Required.
Text
Every pleading, motion and any other paper filed in the record by counselor party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
702.  Protection of Personal Identifiers.
Text
A.  In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
Appendix A:
Sample Default Judgment Certificates
Text

 No.     Fulton District Court Division    Plaintiff vs.   DEFAULT JUDGMENT CERTIFICATE    Defendant * * * * * I. No papers have been served on plaintiff's counsel by the defendant in default. NOTICE II. Defendant,  , was served on October 15, 2008. III. The balance due on the loan is as follows: (A) The amount of the original obligation is $ open (B) The amount paid by Defendant to be deducted from the original obligation: open (C) If the obligation contains pre-computed interest, and other pre-computed charges, the amount to be deducted pursuant to statute is: none (D) The balance due from Defendant is: 912.55 (E) If the balance due on line D above is different from the amount sought in the Default Judgment, the reason is: N/A IV. The plaintiff's counsel is attempting to collect a debt and any information the plaintiff's counsel obtains will be used for that purpose and this communication is from a debt collector. By:  Counsel for Plaintiff COMMONWEALTH OF KENTUCKY 1ST JUDICIAL DISTRICT FULTON DISTRICT COURT File No. Plaintiff, Judge: Hunter B. Whitesell II vs. Division: Defendant(s). DEFAULT JUDGMENT CERTIFICATE Plaintiff, by counsel, certificates that: 1. No papers have been served on Plaintiff's counsel by the Defendants(s) who is/are therefore in default. 2. Defendant(s) was/were personally served on 01/22/2009. 3. The Balance due is as follows: a. total amount of original obligation $1939.19. b. amount paid by defendant to be deducted from the obligation $0.00 c. Amount of any interest requested $86.28 as of 3/2/09 d. Amount of any Attorneys Fees and/or Collection costs requested $0.00 e. Amount of court costs due $93.46 f. Balance due is $2118.93. 4. If the balance due above is different from the amount sought in the default judgment, the reason is: 5. If the basis of the claim is a promissory note, the original has been filed. If not the reason is: By:  ATTORNEY FOR PLAINTIFF PROOF OF SERVICE: The undersigned certificates that a complete copy of this instrument was mailed by regular mail to: Defendant,  Addressed to said partied at their mailing addresses, on March 2, 2009 THIS IS A COMMUNICATION FROM A DEBT COLLECTOR IN AN ATTEMPT TO COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE.
Click to view form.
Appendix B:
Text
TWENTY-FOUR HOUR ACCESSIBILITY TO EMERGENCY PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION DOMESTIC VIOLENCE PROTOCOL FIRST JUDICIAL CIRCUIT AND FIRST AND FIFTY-NINTH JUDICIAL DISTRICTS BALLARD, CARLISLE, FULTON AND HICKMAN COUNTIES
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
 	I.  Uniform Protocol for Processing Cases 
 		A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		C.  Domestic violence matters may be reassigned from the district court division to circuit/family court when there is a dissolution/custody proceeding pending.
 		D.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
 		E.  Domestic violence cases shall be reassigned or transferred to another circuit under the following circumstances:
When a dissolution of marriage action is pending or has been filed in another Circuit.
Consistent with FCRPP 12, when the local domestic violence protocol requires that a case be transferred to another circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
1st Circuit Commonwealth Attorney Michael Stacey,
Ballard County Attorney Vickie Hayden,
Carlisle County Attorney Michael Hogancamp,
Fulton County Attorney Rick Major,
Hickman County Attorney Sue Ellen Morris,
Ballard County Circuit Court Clerk, Holly Dunker
Carlisle County Circuit Court Clerk, Kevin Hoskins
Fulton County Circuit Court Clerk, Sarah Johnson
Hickman County Circuit Court Clerk, Cathy Kellett
All assistant Commonwealth and County Attorneys in the Circuit,
All Deputy Circuit Clerks
 		B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends and holidays:
1st Circuit Commonwealth Attorney Michael Stacey,
Ballard County Attorney Vickie Hayden,
Carlisle County Attorney Michael Hogancamp,
Fulton County Attorney Rick Major,
Hickman County Attorney Sue Ellen Morris,
All assistant Commonwealth and County Attorneys in the Circuit, and their assistants shown in A above and the Ballard, Carlisle, Fulton and Hickman County Jailers and all their sworn deputies, the Chiefs of police for the Cities of Bardwell, Barlow, Clinton, Fulton, Hickman, LaCenter and Wickliffe, and all sworn officers within those departments and any Kentucky State Police officer assigned to Ballard, Carlisle, Fulton and/or Hickman Counties.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
1st District Judge Hunter Whitesell II, for Fulton and Hickman Counties
59th District Judge Keith Myers for Ballard and Carlisle Counties
1st Circuit Judge Timothy A. Langford
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The District Judge in the County of issuance of the petition.
The 1st Circuit Judge.
The Trial Commissioner for Carlisle County.
If none of the above may be found then to any District or Circuit Judge in the Commonwealth of Kentucky.
 		E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 		F.  The schedule for domestic violence hearings is as follows:
Ballard District Court: Tuesdays at 9:00 am
Carlisle District Court: Wednesdays at 11:00 am
Fulton District Court: Tuesdays at 1:30 pm
Hickman District Court: Mondays at 9:00 am
1st Circuit Motion Hour:
Ballard County, 1st and 3rd Fridays at 9:30 am
Carlisle County, 1st and 3rd Thursdays at 1:30 pm
Fulton County, 2nd and 4th Thursdays at 9:30 am
Hickman County, 1st and 3rd Thursdays at 9:30 am
 	III.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
The County Attorney and or the Circuit Clerk of the County in which the matter is pending to request that contempt proceedings be placed on the Court's next available docket.
Civil Contempt proceedings shall be heard by the Court that entered the initial Domestic Violence order (either Circuit or District) and shall be scheduled if possible, at the same time as original EPO hearings, as noted hereinabove, the movant shall serve and notify the non-movant as required by the Rules of Civil Procedure, namely CR 5 and rules of local practice for obtaining a contempt order shall be followed.
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.

Local Rules — Second Judicial Circuit  McCracken County
1.  Citation of Rules. 
2.  Divisions, Etc. 
3.  Jury Trial Periods. 
4.  Assignment of Cases to Divisions. 
5.  Motion Days and Motions. 
6.  Assignment of Civil Actions for Trial. 
7.  Procedure in Criminal Cases. 
8.  Pre-Trial Conferences. 
9.  Jury Selection. 
10.  Non-Availability of Judge. 
11.  Entry of Orders and Judgment and Service. 
12.  Default Judgments. 
13.  Faxes. 
14.  Answers to Interrogatories or Requests for Admissions. 
15.  Effective Dates. 
1.  Citation of Rules.
Text
These rules may be cited as “RMCC” or Rules of McCracken Circuit Court.
2.  Divisions, Etc.
Text
A.  McCracken Circuit Court shall operate in two Divisions, namely, Division I and Division II, and each Division shall have jurisdiction of both criminal and civil cases as is provided in Kentucky Revised Statute 23A.010 et seq.
3.  Jury Trial Periods.
Text
A.  Jury trials in Division I and II shall be conducted during the months of January through December. In even numbered years, Division I shall conduct criminal cases in each of the even numbered months. Division II shall conduct criminal cases in all odd numbered months. Civil cases will be conducted by either Division in months not set aside for criminal trials. In odd numbered years, the Divisions will reverse order. Division I shall conduct criminal cases in the odd numbered months, while Division II conducts criminal cases in the even numbered months.
B.  Generally, Circuit Courtroom A will be utilized for Criminal terms for each Division. Courtroom B will be used for civil proceedings. However, in the event of civil proceedings with multiple parties, by agreement of the Judges of Division I and Division II, Courtroom A will be used.
C.  Unless otherwise ordered by the Judge of either Division, juries will be summoned to appear on the first business day (except Friday) of each of the months in which juries are required.
D.  Notwithstanding the foregoing provisions, the Court may with its discretion and for good cause, assign one or more civil actions during a month set aside for criminal trials or may assign one or more criminal actions during a month set aside for civil trials in their respective Division.
4.  Assignment of Cases to Divisions.
Text
A.  The Clerk shall prepare two sets of 100 cards each. One set shall be used for the assignment of Civil cases and one set shall be used for the assignment of Criminal cases. There shall be printed or written on the underside of 50 cards from each set, “McCracken Circuit Court Division I”, and on the remaining 50 cards of each set, “McCracken Circuit Court Division II”. The cards shall then be shuffled so that the sequence will be entirely by chance. Each set of 100 cards shall be sealed on the top and on each side so that the number of the division cannot be seen. A blank card shall be placed on the last card in the package so that it will be impossible to see the number on the last card.
B.  Whenever a civil action is commenced by the filing of the original complaint with the Circuit Court, the Clerk or Deputy acting for the Clerk in the presence of the attorney filing the complaint, if they desire to be present, shall remove the top card of the set and assign the case to the Division shown on that card. Whenever a criminal case is commenced by the return of an indictment, or by information, the Clerk, or Deputy Clerk acting for the Clerk shall remove the top card of the set and assign the case to the Division shown on that card. New sets of cards shall be prepared and furnished by the Clerk as needed from time to time, but no new set shall be started or opened until all of the cards in the current set have been exhausted. Upon assignment, the Clerk shall stamp the number of Division upon the complaint and the civil docket sheet. Upon assignment, the Clerk shall stamp the number of Division upon the indictment or information and the criminal docket sheet. Thereafter, pleadings, motions, orders and all papers in the case shall indicate the Division in which they are filed. The assignment card shall be attached to the record of the case. A record of the assignment in each Division shall be kept by the Clerk and a report showing the same shall be made to each Judge as and when each set of 100 cards has been depleted. Actions appealed or transferred to the Circuit Court shall be similarly assigned.
C.  Either Judge may preside and hear and determine any case or question in the other Division when requested to do so by the Judge of that other Division. When either Judge is not available because they are absent from the county and for good cause it is deemed necessary that a motion or other pleading be heard and decided without delay, the other Judge may do so if they find that the circumstances justify and require it. In the event either Judge is disqualified for a good cause from trying any case, the case in which such Judge is so disqualified shall be by written order, reassigned to the other Division reciting therein the cause of such assignment. If both Judges believe themselves disqualified, the matter shall be certified to the Administrative Judge for this Region for the appointment of a special judge.
D.  Where related actions are assigned to different Divisions, any party may move that the action be consolidated and/or transferred to that Division of the Court to which the first filed action was assigned.
5.  Motion Days and Motions.
Text
(The following applies to all motions in either civil or criminal matters, except those permitted by law to be heard ex parte.)
A.  Motion days in Division I shall be held on the first and third Fridays of each month at 9:30 a. m. o'clock, local time.
B.  Motion days in Division II shall be held on the second and fourth Fridays of each month at 9:30 a.m. o'clock, local time.
C.  The Clerk shall keep a motion docket for each Division in which there shall be docketed, in order, all motions filed with the Clerk no later than 4:30 p.m. Friday, preceding the next motion day. Any motions filed thereafter shall be docketed on the following motion day. On the call of the motion docket, the Court shall either rule on a motion, set it for a day to be heard, or continue it until the following motion day.
D.  There shall be filed with each motion a brief statement of the grounds therefor, with citations of authorities relied upon, which may be set forth in the body of the motion if the pleader so desires. If a party desires to respond or if the Court orders a response, the response to any motion shall be in similar form and shall be filed with the Clerk no later than five days prior to the date set for the hearing of the motion unless a different time is fixed by the Court.
E.  Notwithstanding the foregoing, in case of urgency, a motion, upon proper notice, may be noticed for hearing at other times. In this event, the attorney for the moving party should consult with the Judge to whom the case is assigned for a suitable time for the matter to be noticed.
F.  In the event that a party is properly noticed for a motion, and is absent at the hearing of the motion without making proper arrangements for such absence the Court may rule on such motion, even in the absence of such party, although the Court may consider in lieu of such party's presence, a properly filed memorandum.
G.  Except for motions for summary judgment, no motion shall be filed without the tender of a proposed order in conformity therewith, excluding such orders that require findings of fact and conclusions of law. Such orders shall be by separate styled instruments and not on the same page as the motion in sufficient number for all parties.
6.  Assignment of Civil Actions for Trial.
Text
A.  Any civil case in which the pleadings have been completed, or should have been completed, as to all parties who are not in default for failure to plead shall be eligible for assignment for trial on a day certain. Assignment of a case for trial shall be made by the Judge of the Division to which such case has been assigned, which assignment shall be made in accordance with CR 40, on motion of any of the parties, or on the Court's own motions.
B.  Assignment of a case for trial at a pre-trial conference which has been convened in accordance with other provisions of these rules shall be deemed to have been made on the Court's own motion, and the parties shall be deemed to have been given proper notice thereof.
C.  Motions to set cases for trial and notice of such motions will be governed by the provisions of these Rules pertaining in general to motions; however, if any attorney, who would oppose the motion does not appear after due notice, the case may be set for trial at that time for any date of earliest convenience to the Court under these Rules, with agreement of the parties or their counsel present on the noticed date. Failure of counsel (who may oppose such trial date) to appear will be considered a waiver of any objections to the date set.
E.  The secretary of each Judge will keep available, for personal or telephonic inquiry, a calendar showing dates and times that such Judge has for the trial of jury and non-jury cases. Parties may, by agreed order, set cases for trial, in lieu of submitting a motion to set at motion day.
F.  Once a trial date has been set, neither party shall be granted a continuance unless the Court is satisfied that the reasons were both unavoidable and unforeseeable on the setting date.
7.  Procedure in Criminal Cases.
Text
A.  Grand Juries will be impaneled to serve until they complete their two (2) months, pursuant to KRS 29A.210(3). Upon completion of such service a new Grand Jury will be impaneled to commence serving the first court day of the following month.
B.  A defendant shall be arraigned at the time and on the date the defendant has been ordered to appear for arraignment, which shall normally be at 8:30 a.m. on the Thursday following his indictment by the Grand Jury. At arraignment, the Court shall schedule a pretrial conference. Unless the assigned Judge is unavailable, the Judge of Division I shall conduct arraignments in even numbered months, and the Judge of Division II shall conduct arraignments in odd numbered months. Either Judge may hold arraignments at the request of the other Judge or in the absence or disability of the other Judge.
C.  One pretrial conference shall be scheduled in a criminal case. The conference shall be continued only upon a showing of good cause at a hearing. At least five business days prior to pretrial conference for criminal cases, the Commonwealth shall make an offer to the defendant of a recommended penalty in exchange for defendant's plea of guilty or the Commonwealth may decline to make any offer.
At the pretrial conference, the defendant must state whether he accepts the Commonwealth's offer on a plea of guilty, if any. If the offer is accepted defendant will enter a plea of guilty pursuant to the offer and a sentencing date set. If defendant rejects the offer, the offer expires at that time and no offer shall be made after that date. No negotiated plea will then be accepted by the court absent a finding of good cause following a hearing. Defendant may plead guilty without a recommendation by the Commonwealth at any time prior to the beginning of trial.
The court may accept or reject an offer prior to sentencing. A Commonwealth's motion to dismiss or amend an Indictment will be granted unless clearly contrary to manifest public interest; a “sentence bargain” which does not dismiss or amend a charge but recommends or does not oppose a particular sentence may be rejected or approved in the court's discretion; and a “charge bargain” which dismisses or amends a charge or charges or a “hybrid bargain” which is a charge bargain plus an agreement as to sentencing, can be approved or rejected in the court's discretion but the court must articulate the prosecutor's reasons for the bargain and the court's reasons for rejecting it.
D.  All proceedings after Final Judgment, which are conducted in the same cause, shall be heard before the Judge who presided at the trial of the case, or their successor in the same Division. Proceedings collaterally attacking a judgment of conviction shall be assigned by the Clerk to the Judge who presided when the judgment was rendered, or their successor in the same Division. Habeas corpus and other extraordinary proceedings which do not attack a judgment of conviction shall be assigned to a Division by the Clerk in the same manner as are civil cases.
E.  Collateral and other proceedings instituted prior to trial will be brought before the Division in which the case is set for trial or if not yet set, then before the Division in charge of the jury for that term.
8.  Pre-Trial Conferences.
Text
Pre-Trial conferences shall be held in accordance with the provisions of CR 16, and shall be scheduled in all cases upon the motion of any party, or on the Court's own motion. Dates for pre-trial conferences shall be fixed by Court order, copies of which shall be mailed by the Clerk to all counsel of record, and to parties not represented by counsel, at least ten (10) days in advance of the date of the conference unless the parties agree otherwise.
9.  Jury Selection.
Text
This Court hereby adopts the procedures set forth in the “Administrative Procedures of the Court of Justice: Part II, Jury Selection and Management, Section 5”, to be implemented as follows:
 	A.  The computer services of the Kentucky Board of Elections (Office of the Secretary of State) shall be used.
 	B.  During or before August of each year, the Chief Judge or a designee, shall request the Board to furnish this court fourteen (14) separate lists, each bearing the names of prospective jurors (number to be determined by the Chief Circuit Judge), twelve (12) lists shall be designated as to month, and two (2) held in reserve for additional jurors as may be needed from time to time. At the Chief Judge's discretion the above lists may be used for both Circuit and District jury trials, or the Chief Judge may also request the Board to furnish fourteen (14) separate lists to be used by the District Judges, each bearing the names of prospective jurors (number to be determined by the Chief Circuit Judge), twelve (12) lists shall be designated as to month, and two (2) held in reserve for additional jurors as may be needed from time to time.
10.  Non-Availability of Judge.
Text
A.  In the event the Judge of a Division is, by reason of illness, necessary absence or other justifiable cause, unavailable to preside at any Civil or Criminal trial assigned to one Division or at any trial period or any portion thereof, Civil and Criminal, over which he/she is under these Rules scheduled to preside, the Judge available, consenting thereto, may preside over such trial, trial period or portion thereof.
B.  When either Judge is not available because of disability by reason of sickness or other cause, or is unavailable because he/she is absent from the county, and for good cause it is deemed necessary that a motion, pleading or other matter be heard and decided without delay in either a criminal or a civil case, the other Judge may do so if he/she finds the circumstances justify and require it.
C.  Any order or judgment entered, in such event, shall recite such non-availability and consent.
11.  Entry of Orders and Judgment and Service.
Text
In all civil cases whenever any ruling is made, or Judgment rendered, a proper Order or Judgment in conformity therewith shall be prepared by the Court, or by counsel for any party to the proceeding, if so directed by the Court. The original of said Order or Judgment shall have thereon a prepared Certificate of Service for the Clerk's signature, and said Certificate shall state the names and addresses of all parties to the proceedings, who are not in default for failure to appear, or if the parties are represented by counsel, the name of their respective counsel and their addresses. The Order or Judgment, when signed by the Judge, shall be delivered to the Clerk for entry. Notice of entry of the Order or Judgment shall be made by the Clerk in accordance with CR 77.04. Any Order or Judgment prepared by counsel must be accompanied by sufficient copies for all parties entitled to notice, including the Special Commissioner and Friend of the Court, where appropriate. Failure to comply with the above shall be cause of the Court to refuse to sign such Order or Judgment, or the Clerk to withhold the entry thereof pending compliance.
12.  Default Judgments.
Text
A party seeking a judgment by default where CR 55.01, 5.01, or  6.03 apply shall file a written motion for such a judgment, which must appear on the motion docket. Said motion shall be accompanied by the movant's certificate, as stated in CR 55.01. Any  judgment by default entered by the Court shall, as a part thereof, state that the movant has furnished the certificate as required by CR 55.01. It  shall also include by means of a certified complaint, affidavit or other such documentation, to sufficiently apprise the Court of the damages requested.
13.  Faxes.
Text
No facsimile pleading or order shall be considered filed of record without an original being tendered within three days of the facsimile transmission.
14.  Answers to Interrogatories or Requests for Admissions.
Text
When answering interrogatories or requests for admissions, the replying party shall comply with CR 33.01.
15.  Effective Dates.
Text
The rules are adopted pursuant to the authority granted by CR 83 and SCR 1.040, and they shall apply with full force and effect to all actions pending after the date of their promulgation by order of the Chief Judge of McCracken Circuit Court and certification to the Chief Justice of the Supreme Court, but not prior to  _______________________________________ .
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Rule 1.  Introduction.
101.  Introduction.
Text
These are the Rules of Practice of the Second Circuit (McCracken County) Family Court (hereinafter referred to as “Family Court”). These Rules supplement the Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure and the Family Court Rules of Procedure and Practice (FCRPP). All previous rules adopted by the McCracken Family Court are hereby rescinded.
102.  Effective Date.
Text
The effective date of these Rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These Rules shall be cited as FCRP2 (Family Court Rules of Procedure).
104.  Holidays.
Text
Family Court shall adhere to the list of Court Holidays as set out by the Administrative Office of the Courts.
105.  Family Court Case Data Information Sheet.
Text
All cases filed or reopened in Family Court shall, with the filing of any petition or motion (in the case of a reopening), complete an AOC-FC-3 Family Court Case Data Information Sheet, which may be obtained in the Circuit Court Clerk's Office.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
201.  Schedule.
Text
The following is the hearing schedule for cases before the Family Court.

 MONDAY  Domestic Relations Hearings/Trials and lengthy hearings TUESDAY  9:00  Paternity Court (1st, 2nd,  3rd, and 4th Tuesdays)  1:30  Domestic Relations Motion Hour   WEDNESDAY  8:30 Domestic Violence Counseling Reviews (1st and 3rd) 9:00 Domestic Violence Court 1:30 Circuit Court Civil Rules (1st Wednesday) 1:30 Child Support Hearings (2nd Wednesday) THURSDAY 8:30 Dependency, Abuse & Neglect (1st & 3rd)  8:30  Juvenile Status Offenses (2nd & 4th)  FRIDAY Domestic Relations Hearings/Trials and lengthy hearings Other hearings may be scheduled around regularly scheduled dockets and Motion Hour. Adoptions and Terminations of Parental Rights hearings may be scheduled by calling the Family Court Judge’s Office. Temporary Removal Hearings (72 hour hearings) and emergency status hearings shall be scheduled for 1:00 p.m. Monday through Friday to accommodate the time requirements.
Click to view table.
202.  Filing of Motions,
Text
Except for Domestic Relations (CI) actions, all Motions shall be filed and served no later than 4:30 p.m. three business days preceding the appropriate docket.
203.  Service of Motions.
Text
Unless otherwise specifically provided, service of motions and notice of hearings shall be made in conformity of CR 5.02. Proof of service shall be made by “Certificate of Service” setting forth proof of the time and manner of service, to whom was service made and signed by the person making the service and filed of record before any action is taken on the motion.
Rule 3.  Adoptions/Termination of Parental Rights.
301.  Pretrial Conferences — Involuntary Termination of Parental Rights.
Text
With regard to FCRPP 34(1), the pretrial conference required for involuntary termination of parental rights cases may be conducted in the companion DNA action (if such exists).
302.  Appointment of GAL and Parents' Attorney.
Text
In all Termination of Parental Rights actions filed by the Cabinet arising from the removal of the child in a Dependency Neglect or Abuse action in this county, the clerk shall appoint the same attorney for the child as was appointed in the DNA action. Likewise, the clerk shall appoint the same attorney as appointed in the DNA action for the parent, if the parent requests and qualified for appointed counsel.
303.  Adoption Records.
Text
Within 30 days of the entry of the final order in an adoption case, the Clerk shall place all papers and records in a suitable envelope which shall be sealed. The Clerk or Deputy Clerks are permitted to unseal and open an adoption file only for such reasons as are necessary in the performance of their duties as custodians of the records and may furnish certified copies of the Findings, Conclusions and Order of Adoption to the adoptive parents, however, the records shall not be opened for inspection by any other person except on written order of the court.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
The Uniform Protocol for handling Domestic Violence Cases for the Second Judicial Circuit is incorporated herein by reference as if copied and set forth verbatim, attached as Appendix 1.
402.  Motions.
Text
Motions for Domestic Violence actions shall be noticed for the beginning of the appropriate and regularly scheduled docket. 
403.  Amendments to Domestic Violence Orders.
Text
Any amendment to a Domestic Violence Order shall be set forth in the proper state approved AOC form(s) which are available in the Circuit Clerk's Office.
Rule 5.  Paternity.
501.  Motions.
Text
Motions for Paternity actions shall be noticed for the beginning of the appropriate and regularly scheduled docket.
Motions for custody and child support, including modifications thereof, must strictly  comply with statutory and rule requirements before a hearing will be granted.
502.  Reopening Fees.
Text
Motions to modify regarding support, custody or visitation brought by a private attorney or filed by a party pro se, shall be assessed a reopening fee of $50.00, regardless of whether the original action was filed without costs under Title IV-D, unless the motion is brought in forma pauperis.
Rule 6.  Dependency Neglect and Abuse.
601.  Filing of Motion/Scheduling Hearing.
Text
Prior to filing a (non-emergency) motion for the Dependency, Neglect and Abuse docket, a court date and time must be obtained from a member of the Family Court staff.
Service of the motion and notice of hearing shall be made by the County attorney when the Cabinet is the moving party.
602.  County Attorney to Assist Non-Cabinet Petitioners.
Text
In any non-Cabinet Petition seeking emergency custody of a minor child, the Petitioner may seek the assistance from the County Attorney's Office before filing of the action.
603.  Filing after Hours Emergency Orders.
Text
Pursuant to FCRPP 19(3)(a), all Orders for Emergency Custody received after normal business hours shall be filed with the Clerk of the court no later than close of the next work day.
604.  Attorney Appointment List.
Text
The Court shall establish a list of attorneys for purposes of appointing counsel for the child (GAL) and attorney for the parent(s). Any attorney requesting to be placed on the list shall complete GAL training available through AOC. At any time that the Court finds that the GAL or parent's attorney is not effectively performing his or her duties in representing their client the Court may order the attorney removed from the list for appointment.
605.  Dispositional Reports.
Text
The Dispositional reports required under FCRPP 28 shall be provided to all counsel of record at least three (3) business days prior to the hearing. It shall be sufficient to fax, e-mail or hand deliver the reports to counsel.
Rule 7.  Domestic Relations Practice.
701.  Motion Hour Practice.
Text
A.  All motions to be heard on the Domestic Relations Docket on Tuesday at 1:30 p.m. shall be limited to Circuit Court (CI) filings. The motion shall be filed by 4:30 p.m. the Wednesday prior to the Tuesday motion docket. Motions filed after the deadline shall be automatically passed to the next Motion Hour. No evidence will be received al Motion hour except the statutory proof necessary for a Decree of Dissolution. Legal arguments on Motions shall be limited to Motions for entry or interlocutory decree, and arguments taking less than five (5) minutes (2.5 minutes per side). Otherwise a separate hearing will be scheduled. Uncontested dissolution actions shall be noticed for Motion Hour, however, time permitting, the Court will approve and sign for entry the Decree prior to the docket call, unless a deficiency(s) exists.
B.  In compliance with FCRPP Rule 2(8), a hearing on the Ex Parte Motion for Child Support shall be set for the next Motion Hour following the signing of the Ex Parte Child Support Order.
C.  Motions brought by the Division of Child Support in “CI” actions for establishment, modification or enforcement, including contempt, shall not be placed on the Tuesday Motion hour docket, but instead, shall be placed on the 2nd Wednesday 1:30 docket and shall be heard in full at that time unless a continuance is granted for good cause. Good cause shall include an opportunity to obtain counsel or have counsel appointed in Contempt actions.
702.  Divorce Education Programs.
Text
In any divorce action involving minor children, counsel for the Petitioner or a Pro Se Petitioner shall file a Form AOC FC-3 with the clerk and shall send a copy to the Family Court Office at 301 S. 6th St., Paducah, KY 42003.
Families involved in a divorce proceeding where there are minor children may be ordered to participate in the Families in Transition Program. Information regarding the Families in Transition Program can be obtained at the Family Court Office.
Failure to Attend. Unless attendance is waived for good cause shown, if court ordered, failure to attend the Families In Transition Program shall result in delay of the court action, imposition of costs and/or attorney's fees, and/or any other appropriate sanction, including contempt.
703.  Case Management Conference/Settlement Conference.
Text
Notwithstanding the provisions of FCRPP 2(6), whenever the Court grants an Interlocutory Decree of Dissolution of Marriage, a case management conference shall be scheduled. Prior to the Case Management Conference the parties shall have extrajudicial settlement conference to attempt to settle and identify issues. Counsel for the parties shall submit a settlement conference report to the Court prior to the Case Management Conference outlining any agreements and items remaining in dispute.
704.  Mediation.
Text
A.  The Family Court Judge may, by appropriate order, refer any case to mediation with or without the consent of the parties except in cases when a domestic violence order is in effect. Mediation may be ordered at any time during the proceeding. Cases shall be referred to a Court-approved mediator unless the parties agree to the use of another mediator who must have the same qualifications as one on the court-approved list of providers.
B.  Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications are confidential and shall not be disclosed. Mediation documents and communications are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial proceeding. An exception to this rule is that the mediator shall be responsible for reporting abuse according to KRS 209.030 and KRS 620.030.
C.  If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case. If some, but not all, of the issues in the case are settled during mediation or if agreements are reached to limit discovery or on any other matter, the parties shall submit a joint statements to the Court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within ten (10) days of the termination of mediation.
705.  Closing Actions.
Text
In any bifurcated dissolution of marriage action the final order resolving any remaining issues shall be designated as “Final Supplemental Decree”. The clerk shall close any action wherein a Final Supplemental Decree is filed.
Rule 8.  Status Offenses.
801.  Status Offense Hearings/Runaway Hearings.
Text
Emergency Status Offense Hearings/Runaway Hearings shall routinely be scheduled at 1:00 p.m. Monday — Friday (excluding holidays and weekends).
802.  Filing of Motion/Scheduling Hearing.
Text
Motions for Status actions shall be noticed for the beginning of the appropriate and regularly scheduled docket.
Rule 9.  Miscellaneous.
901.  Appearances, Waivers and Agreements.
Text
Any unrepresented party who signs and acknowledges an appearance and waiver shall do so before a notary or deputy clerk. All agreements and agreed orders shall contain a proper clerk's certificate with the correct mailing addresses for the attorneys or parties if not represented by counsel unless the party has an active Emergency Protective Order or Domestic Violence Order against the opposing party. If there is an active EPO or DVO then the address of the protected party shall be supplied to the clerk on a separate paper so that the protected party may receive their copy.
902.  Child Support Payments.
Text
All child support payments shall be directed to be paid through the Division of Child Support.
903.  Reopening Fee.
Text
With regard to FCRPP3 (6) the reopening fee does not apply to Motions for Contempt/Motions for Rule. However, any Motion for Contempt (or Rule) which is used to disguise other relief will be assessed a $50.00 reopening fee if the Court determines that the motion is an attempt to circumvent the payment of a reopening fee.
904.  Medical and Daycare Expenses.
Text
All orders setting forth a percentage for reimbursement of daycare or uninsured medical expenses shall include a specific provision for giving notice to the payor requesting reimbursement of the expenses and a specific provision for how and when reimbursement is to be paid.
905.  Identification of Counsel or Party Required.
Text
Every pleading, motion and any other paper filed in the record by counsel or party shall contain the printed name, address, telephone number, fax number and e-mail address, if fax and e-mail are available, of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this rule or CR 11.
906.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 27, the Circuit Court Clerk's Office shall not release any Family Court video in-chamber interviews with children without a specific written order of the Family Court Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child and specific purpose of the request.
907.  Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
908.  Child Visitation Guidelines.
Text
Visitation with minor child(ren) may be awarded in accordance with McCracken County Standard Visitation Schedule (attached hereto as Appendix 2). The schedules are guidelines for the parents and the Court in establishing time-sharing/visitation that is in the best interest of the family. The guidelines will not serve as a default. The parties may agree without a hearing to any schedule so long as it serves the best interest of the children.
Appendix 1
Twenty-Four Hour Accessibility to Protective Orders and Local Joint  Jurisdiction Protocol   2nd Judicial Circuit and District McCracken County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
The Circuit Court Clerk of McCracken County and any of their sworn deputy clerks;
The County Attorney of McCracken County and any Assistant County Attorneys.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
The Circuit Clerk of McCracken County, and all of their sworn deputies;
The Sheriff of McCracken County and all other sworn deputies and dispatchers;
The Jailer of McCracken County and all of their sworn deputies;
The County Attorney of McCracken County and any Assistant County Attorney;
The Chief of Police for the city of Paducah and any other incorporated city in McCracken County and all sworn officers and dispatchers within their departments;
Any Kentucky State Police Officer found in McCracken County.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
McCracken Family Court Judge, if available. In the event that the McCracken Family Court Judge is unavailable, the petition shall be presented to a McCracken District Court Judge and then to a McCracken Circuit Judge of general jurisdiction if a District Court Judge is unavailable.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
McCracken Family Court Judge, if available. In the event that the McCracken Family Court judge is unavailable, the petition shall be presented to a McCracken District Court Judge and then to a McCracken Circuit Court Judge of general jurisdiction if a District Court Judge is unavailable.
 	III.  Assignment of Cases
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court.
 		D.  The schedule for hearings on protective orders is as follows:
Wednesdays at 9:00 a.m., unless otherwise scheduled by the McCracken Family Court.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper, KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the Circuit Court Clerk's Office or the County Attorney's office in the count where the protective order was issued.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
The undersigned hereby acknowledge that all general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
Appendix 2.
McCracken County Family Court Standard Visitation Schedule
  COURT RULES FOR NON-FELONY PRETRIAL DIVERSION FOR THE SECOND DISTRICT COURT, McCRACKEN COUNTY 
I.  DEFINITION 
II.  ELIGIBILITY REQUIREMENTS 
III.  APPROVAL FOR PARTICIPATION 
IV.  THE DIVERSION CONTRACT 
Text
The following are suggested guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents may or may not be what these guidelines suggest.
ALTERNATE WEEKENDS AND ALTERNATE THURSDAYS : During the months of August through May the non-custodial parent shall have visitation on alternate weekends from Friday at 6:00 p.m. until Sunday at 6:00 p.m. and Thursday evenings following the weekend visitation from 5:30 p.m. until 8:00 p.m.
SUMMER 
FOR CHILDREN LESS THAN ONE (1) YEAR OLD : For children less than one (1) year old, the alternate weekends and alternate Thursdays visitation shall continue during the months of June and July, and in addition, the non-residential parent shall have three (3) days in June, which shall be added to that parent's first alternate weekend in June, and three (3) days in July, which shall be added to that parent's first alternate weekend in July.
FOR CHILDREN ONE (1) AND TWO (2) YEARS OLD : For children ages 1 and 2, the non-residential parent shall have visitation beginning on the first Saturday in June beginning at 8:00 a.m. and ending the following Saturday at 8:00 a.m.; on the third Saturday in June beginning at 8:00 a.m. and ending the following Saturday at 8:00 a.m.; on the first Saturday in July beginning at 8:00 a.m. and ending the following Saturday at 8:00 a.m.; on the third Saturday in July beginning at 8:00 a.m. and ending the following Saturday at 8:00 a.m. The non-residential parent shall not have alternate weekend visitations or alternate Thursday evening visitations during the months of June and July.
FOR CHILDREN THREE (3) YEARS AND OLDER : For children three (3) years and older, provided the child has his or her third birthday before June 1, the non-residential parent shall have the following visitation: June 10th beginning at 8:00 a.m. and ending June 26th at 8:00 p.m.; and July 10th beginning at 8:00 a.m. and ending July 26th at 8:00 p.m. The non-residential parent shall not have alternate weekend visitations or alternate Thursday evening visitations during the months of June and July. The residential parent shall not schedule camps or other activities during the non-residential parent's periods of summer visitation without the express permission of the non-residential parent. If the child's third birthday is June 2 or after then the visitation for children three (3) years and older shall not begin until the following year. This visitation shall take place each year until the child becomes eighteen years of age.
HOLIDAYS 
CHRISTMAS : Christmas is to be alternated with the residential parent having the odd numbered years until 1:00 p.m. on Christmas Day and the non-residential parent having the child from 1:00 p.m. on Christmas Day until 6:00 p.m. on New Years Day. In the even numbered years the non-residential parent shall have the child from 5:00 p.m. on the day school lets out for break until Christmas Day at 1:00 p.m.
THANKSGIVING : In odd numbered years, the Father shall have the child for the Thanksgiving holiday. That holiday shall be defined at beginning on the last day of the child's school before Thanksgiving at 5:00 p.m. and ending at 6:00 p.m. on the following Sunday. In even numbered years the Mother shall have the child for the Thanksgiving holiday as described herein.
MOTHER'S DAY AND FATHER'S DAY : On Mother's Day and Father's Day, regardless of who has the scheduled visitation, the child shall be with the appropriate parent from 9:00 a.m. until 9:00 p.m.
ADDITIONAL HOLIDAYS TO BE DIVIDED : For the purpose of visitation, there are six (6) holidays that shall be divided between the parents:

 1. Presidents' Day 2. Martin Luther King Day 3. Easter* 4. Memorial Day 5. July 4 th 6. Labor Day
Click to view table.
In the odd-numbered years, the residential parent shall have the child on the odd-numbered holidays (left column), and the non-residential parent shall have visitation on the even numbered holidays (right column). In the even numbered years, the non-residential parent shall have the child on the odd numbered holidays (left column) and the residential parent the even numbered holidays (right column). Visitation will be from 9:00 a.m. to 9:00 p.m. unless the non-residential parent has the prior weekend, and the holiday period is the following Monday. In that case, the non-residential parent shall keep the child for his or her weekend straight through until 9:00 p.m. at the end of the Monday holiday. In the event the holiday is a school day, then the visitation shall be from 5:00 p.m. until 9:00 p.m.
*Should Easter fall during the spring break, the parent with spring break visitation shall have the child for the Easter holiday.
ALL HOLIDAY VISITATION SHALL TAKE PRECEDENCE OVER REGULAR ALTERNATING VISITATION PERIODS, BUT THE PATTERN OF ALTERNATION SHALL REMAIN THE SAME.
SCHOOL BREAKS : The parties will alternate spring break to begin at 5:00 p.m. on the last day of school, and end at 6:00 p.m. on the Sunday before school resumes. The mother will have spring break in every even numbered year and the father will have spring break every odd numbered year. If there is a fall break of one (1) week the parties will alternate fall break to begin at 5:00 p.m. on the last day of school, and end at 6:00 p.m. on the Sunday before school resumes. The mother will have the one-week fall break in every odd numbered year and the father will have the one-week fall break in every even numbered year. In the event fall break is for a two (2) week period, the mother shall have the first week of fall break and the father shall have the second week of fall break, with all periods of visitation to end at 6:00 p.m. on Sunday.
ALL SCHOOL BREAK VISITATION SHALL TAKE PRECEDENCE OVER REGULAR ALTERNATING VISITATION PERIODS, BUT THE PATTERN OF ALTERNATION SHALL REMAIN THE SAME.
CHILD'S BIRTHDAY : In even numbered years, the child and any siblings shall spend his/her birthday with the mother from 4:00 p.m. until 9:00 p.m. In the even numbered years, the father shall have the child and any siblings from 4:00 p.m. until 9:00 p.m. either the day before or the day after the child's actual birthday. In odd numbered years, the child and any siblings shall spend his/her birthday with the father from 4:00 p.m. until 9:00 p.m. In odd numbered years, the mother shall have the child and any siblings from 4:00 p.m. until 9:00 p.m. either the day before or the day after the child's actual birthday. BIRTHDAYS SHALL TAKE PRECEDENCE OVER ALL  OTHER VISITATION PERIODS.
GENERAL RULES :
In the event the non-custodial (non-residential) parent is thirty (30) minutes late for any period of visitation, the visitation may be forfeited.
The custodial (residential) parent has the right to refuse visitation if the non-custodial (non-residential) parent is under the influence of alcohol, drugs or any other intoxicant.
As provided in KRS 189.125(2) both parents must secure the child or children in an approved child restraint system whenever transporting the child or children.
Whenever this Standard Visitation Schedule is ordered by the Court, the custodial (residential) parent is encouraged to allow additional visitation to the non-custodial (non-residential) parent when it would serve the best interest of the child. The custodial (residential) parent is directed to take all actions necessary to accommodate and encourage visitation with the non-custodial (non-residential) parent.
The above references to school schedules (spring and fall break, Thanksgiving, Christmas and Easter) shall apply to children not yet of school age as well as those actually attending school.
MAIL AND TELEPHONE CONTACT : Both parties shall be allowed to contact the children freely by mail and by telephone at all reasonable times, except in those cases with a Domestic Violence Order in place.
  COURT RULES FOR NON-FELONY PRETRIAL DIVERSION FOR THE SECOND DISTRICT COURT, McCRACKEN COUNTY
As effective May 7, 2015
I.  DEFINITION
Text
Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, subject to certain conditions established by the Court, for a period not to exceed twelve (12) months. Upon successful completion of the pretrial diversion program, the charges against the defendant shall be dismissed with prejudice provided the defendant has no other charges pending.
II.  ELIGIBILITY REQUIREMENTS
Text
A.  All persons charged in McCracken County District Court with the commission of a misdemeanor or violation shall be eligible for participation in the McCracken County District Court Non-felony Pretrial Diversion Program (hereinafter “Program”), as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 	1.  A violation of KRS Chapter 189A shall not be diverted.
 	2.  The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. Alford, before becoming eligible for pretrial diversion.
 	3.  Except as provided in subsection II.B., a person who has previously participated in a diversion program in this or any other jurisdiction within the Commonwealth of Kentucky shall no be eligible for participation in the Program.
 	4.  Except as provided in subsection II.B, a person charged with a violent/assaultive crime shall not be eligible for participation in the Program.
 	5.  Except as provided in subsection II.B, a prior conviction for a felony offense shall preclude eligibility.
 	6.  Diversion shall be unavailable absent a favorable recommendation from the County Attorney.
B.  Where reasons of extraordinary nature are presented which warrant consideration of a person for participation in the Program, notwithstanding his/her lack of eligibility by virtue of one or more of the above set out exclusions, that person may be considered eligible for participation in the Program by the trial judge.
C.  Nothing in this rule shall be deemed to limit the authority of the County Attorney to withdraw criminal prosecution in any given case.
III.  APPROVAL FOR PARTICIPATION
Text
A.  Upon the consent of both the County Attorney and the defendant, the trial judge may approve participation in the Program for any individual who meets the eligibility requirements established in Section II above unless the trial judge, in his/her discretion finds that diversion is inappropriate because:
 	1.  There is a substantial risk that the defendant will abscond from the jurisdiction of the court prior to fulfillment of the terms of the Diversion Contract.
 	2.  There is a substantial risk that the defendant will commit another crime prior to the fulfillment of the terms of the Diversion Contract.
 	3.  The defendant is in need of correctional treatment that can be provided most effectively by commitment to the county jail.
 	4.  Participation in the Program would unduly depreciate the seriousness of the defendant's crime.
B.  Upon approval for participation in the Program, the defendant must sign a statement waiving his/her right to a speedy trial. The accused shall appear before the District Court and enter a plea of guilty or a plea of guilty pursuant to North Carolina v. Alrod. Prior to signing such statement and the entry of the plea, the accused shall be given the opportunity to consult with an attorney if he/she so desires.
C.  All Program records and all statements made by a defendant to the pretrial officer regarding the diversion contract shall be privileged and confidential, and shall not be admissible or discoverable for any purpose. Such information shall be exempt from subpoena. However, program staff, the County Attorney's Office, the trial judge and the chief district judge may access the information for the purpose of Program review, monitoring and supervision. The information shall not be released to any other person or entity without prior written consent of the trial judge or the defendant. Nothing in this paragraph shall be deemed to prohibit release of information to the victim regarding a defendant's participation in the Program.
D.  The fee for participation in the Program shall be in the amount as established by the Administrative Office of the Courts. The pretrial officer may assess the fee on a sliding scale based upon ability to pay or waive the fee entirely in the case of indigence.
IV.  THE DIVERSION CONTRACT
Text
A.  Upon approval of participation in the Program, the defendant shall meet with a pretrial officer to establish a formal contract which specifies the court-ordered conditions, the referral services to be used, the length of the contract, and, if required, the need for the defendant to make restitution, enter and complete a treatment program or perform community service.
B,  Individual contract lengths shall be determined by the County Attorney's Office and approved by the trial judge, not to exceed twelve (12) months.
C.  The Program participant shall be required to comply with any and all provisions of the diversion contract. If the Program participant fails to comply with the conditions of the contract, the pretrial officer shall refer the participation to the county attorney who shall prepare the necessary paperwork to docket the participant's case for review by the trial judge for a determination of either termination or modification. The trial judge shall enter an order reflecting said determination. Upon termination from the Program, the participant shall be sentenced forthwith in accordance with the previously entered plea of guilty.
D.  Pursuant to KRS 1101(d)(5), the Rules of Evidence are inapplicable in miscellaneous proceedings. A review proceeding to determine whether a participant's diversion should be terminated or modified constitutes a miscellaneous proceeding and thus the Rules of Evidence are inapplicable.
E.  A Program participant may terminate his/her contract at any time by submitting to the pretrial officer a written statement indicating the same. When termination is prior to the expiration of the diversion contract period, the pretrial officer shall notify the trial judge and refer the case to the county attorney who shall prepare the necessary paperwork to docket the participant for sentencing.
F.  Upon successful completion of the diversion contract, the charge(s) shall be formally and fully dismissed and all official records shall bear the notation that said charge(s) was dismissed as diverted. The administrative record will be retained in conformity with the Kentucky Court of Justice Records Retention Schedule.
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Rule 1.  Citation of Rules.
Text
These Rules may be cited as “RCCC” or “Rules of Christian Circuit Court.”
Rule 2.  Organization of Christian Circuit Court.
Text
A.  The Christian Circuit Court shall be composed of a Criminal Branch and a Civil Branch. The Criminal Branch shall have exclusive jurisdiction of all criminal cases, and the Civil Branch shall have jurisdiction of all other cases within the jurisdiction of the Circuit Court.
B.  The Christian Circuit Court is a court of continuous session, and the Court shall consist of two numbered divisions, namely:
Division I
Division II
C.  The Judges of each of the Divisions shall hear cases in both the Criminal Branch and the Civil Branch of the Court. The cases in the Criminal Branch and the cases in the Civil Branch of the Court shall be divided between the two divisions as nearly equally as possible as hereinafter provided by these Rules.
D.  Each Judge of a Division may preside and hear and determine any case or question in the other Division when the Judge of that Division is sick, or absent from the county, or is not available.
E.  After a case has been assigned to a Division, the Judge thereof may for any reason transfer it to the other Division. Upon such transfer being made, the Clerk will make a proper endorsement upon the Rule Docket and the record.
F.  When two or more actions have been filed that may as a matter of right or may, in the discretion of the Court, be consolidated and such actions are pending in different Divisions of the Court, any party to any of the actions may have any of the actions transferred to that Division of the Court in which the first of the actions was filed. The Judge of the Court may order such transfers to be made without a motion by any of the parties.
Rule 3.  Motions Days.
Text
Motion Days, commonly known as “Rule Days”, shall be held by Division I on the first and third Wednesdays of each month and on the second and fourth Wednesdays in Division II. When Wednesday falls on a holiday, Motion Day will be rescheduled or cancelled a the discretion of the Presiding Judge. Motions will be set for a time certain and attorneys should arrange to be present promptly at the time set. Times for Motions may be obtained by contacting the Civil Division in the office of the Christian Circuit Court Clerk, P. 0. Box 635, Hopkinsville, Kentucky 42241-0635, or by calling 270-887-2539.
Parties are requested to obtain a special day for a hearing which would be expected to take more than approximately Fifteen (15) minutes. Contact the Civil Division of the Circuit Clerk's Office, as set out above, to arrange a time and date for an extended hearing.
Motions shall be tiled and served at least seven days prior to the hearing date and responses, if any, should be filed and served at least two (2) days prior to same, but these time limits may be waived by the Court only  for good cause or in the interests of justice.
Leave of Court shall be obtained to withdraw as counsel after an entry of appearance has been made. Such leave can only be obtained by a motion served on the client and other parties and properly noticed for hearing. Substitution of counsel may be accomplished by a notice signed by the withdrawing counsel and the entering counsel.
Attorneys are expected to appear at motions properly noticed or may subject themselves and their clients to sanction.
Rule 4.  Continued Motions.
Text
An attorney who will be unable to be present at the time set for a motion shall immediately contact the moving attorney and attempt to establish a mutually agreeable time for the hearing of the motion. Should this prove unsuccessful, the party desiring the continuance shall immediately file a motion for a continuance in writing, stating the reasons for the continuance, and shall send a copy directed to the attention of the Judge as well as filing it with the Clerk. 
Rule 5.  Motions Under CR 78(2).
Text
A movant may bring his motion under the provisions of CR 78(2) which makes provision for the determination of motions without oral hearings upon brief written statements of reasons in support and opposition.
The movant shall give notice that the motion is made under CR 78 (2) and  shall direct the attention of the opposing attorney (or party if there is no attorney) to the fact that under this local rule the motion may me granted routinely by the Court ten days after filing unless a response is filed. The notice shall be substantially in the following in the following form:

The foregoing motion is submitted to the court for decision pursuant to CR 78 (2). This motion will routinely be granted by the court in ten clays unless a response is filed.
Should the partly opposing the motion under Rule CR 78(2) wish to  have an oral hearing on the question, he may in his response so state. After checking with the Clerk's office, as outlined above, that party shall proceed to set the motion for a Rule Day at a given time.
Motions should be filed under either CR 78 (2) or  noticed as set out above at RCCC 3. Motions which are not filed under one or the other of these provisions may be considered defective or nugatory and void.
A Motion to set a ease for trial shall not be brought under CR 78(2).
Orders for Motions filed in this method shall not be tendered until after ten days have expired.
Annotations

Comment:
It is believed that this Rule will simplify things for attorneys who are making fairly routine motions, such as to amend a complaint or to bring in a third party defendant, which motions are usually routinely granted. If the opposing party has any statement to make in opposition to the motion he has the choice of simply filing a written response and setting oral hearing, all as provided earlier in these rules.
The Court has found that a trial date can best be set if the attorneys are either personally present in court or have present a representative (often one of the other attorneys) who is familiar with their schedules. The Court, in consultation with the Clerk, can then best set a mutually convenient trial date.
Rule 6.  Jury Terms.
Text
A jury term shall generally consist of four consecutive weeks. There will be ten four-week terms of the Christian Circuit Court beginning on the first Monday of January, February, March, April, May, June, August, September, October, and November. When any of said Mondays is a legal holiday, the term will commence on the following Tuesday.
A Grand Jury will be impaneled at the beginning of each term in January, March. May, July, September, and November. The Chief Judge, or at his direction, the other Judge of the Circuit Court will impanel the Grand Jury.
In Division I of Circuit Court, the first two weeks of each term shall be reserved for criminal cases.  The second two weeks of each term shall be primarily for civil cases.  
 In Division II of Circuit Court, the first two weeks of each term shall be reserved for civil cases.  The second two weeks of each term will be primarily for criminal cases.   
Either court, however, may set criminal cases during the civil term and civil cases during the criminal term.
Rule 7.  Assignment of Civil Cases.
Text
The Clerk shall in the presence of at least one of the Judges of the Court prepare a set of fifty (50) cards. There shall be written on the back of one-half of said cards the words “Division I” and on the other half of said cards the words “Division II”. The cards shall then be thoroughly mixed or shuffled so that the sequence will be entirely by chance. The cards shall be placed in a container face down in such a manner that no one can see the number of the division on the card which will be drawn next.
Whenever a suit is commenced, the Clerk, in the presence of the attorney filing the complaint, or in his absence in the presence of another Clerk, shall remove the top card of the set and assign the case to the Division shown on that card, putting the card drawn in another closed compartment for subsequent re-use.
After all cards have been drawn the cards shall be reshuffled and again placed in the container for a repetition of the above process.
Rule 8.  Assignment of Criminal Cases.
Text
Indictments shall be assigned to the division of the court corresponding to the number of the indictment, with odd numbered indictments being assigned to Division I and even numbered indictments being assigned to Division II. Each Judge, however, shall be authorized, without the entry of any formal order, to conduct hearings concerning routine procedures on all indictments, including, for example, arraignments, hearing motions for bail and the accepting of guilty pleas. Each Judge may try a case assigned to the other Judge with the approval of the Judge to which the case was originally assigned.
Motions prior to trial shall ordinarily be assigned to the Judge to which the case is assigned, but, as mentioned above, the Judge of the other Court may hear same for the convenience of the parties and the Court. Motions for post conviction relief shall be filed with the Division which heard the case.
Rule 8A.  Criminal Rule Days.
Text
Each division of Christian Circuit court shall convene criminal motion hours on Wednesdays, as follows:
On the first Wednesday after the first Monday of each month, criminal motion hour shall be convened at 9:00 a.m. in Division Two, and on the third Wednesday after the first Monday of each month, as well.
On the second Wednesday after the first Monday of each month, criminal motion hour shall be convened at 9:00 a.m. in Division One, and on the fourth Wednesday after the first Monday of each month, as well.  
On its assigned criminal rule days, a division may schedule matters for morning, afternoon, or both in its discretion. In months with five Wednesdays, Division One shall convene a criminal motion hour beginning at 9:00 a.m. on the fifth Wednesday and Division Two shall convene a criminal motion hour beginning at 1:00 p.m. on the fifth  Wednesday. 
If a criminal rule day falls on a holiday, it will be canceled or rescheduled in the Court's discretion.
The notice of a motion in a criminal case shall specify the date, time and place of the hearing and shall be filed with the Clerk before noon on the Wednesday preceding the motion day designated in the notice. 
Any criminal matter, including but not limited to arraignments, guilty pleas, motions, sentencing hearings, probation revocations and motion  hearings,  may be scheduled for criminal rule day in the appropriate division.
Any motion docketed on which arguments need to be heard or evidence presented shall be passed to a hearing date or heard at the foot of the motion hour docket, in the Court's discretion.
Rule 8B.  Criminal Docket in Circuit Court.
Text
Criminal cases shall be scheduled for trial as follows:
In Division One, beginning with the first Monday of each month, and continuing for two calendar  weeks.
In Division Two, beginning with the third Monday of each month, and continuing for two calendar  weeks.
During months with five Mondays, the Monday and Tuesday of that week shall be available to Division Two and Thursday and Friday of that week shall be available to Division  One.
Rule 9.  Submission of Non-Jury Cases for Final Adjudication.
Text
It shall be the responsibility of the attorneys of record, or any party not represented by counsel, to file a notice of submission with the Clerk and with the Court at such time that the case, or an issue therein, has been completely briefed and all necessary evidence submitted, or the time for filing briefs and submitting evidence has elapsed, and the matter stands ready for a decision by the Court.
Rule 10.  Pre-Trial Conferences in Civil Cases.
Text
Pre-trial conferences will generally be held in all civil cases unless the Court feels this is unnecessary in a particular case. 
Pre-trial conferences shall be attended by an attorney for each party who is fully familiar with the facts and who has the authority,  if any, to settle the case, to compromise any issue involved, or to agree to certain stipulations of facts.
Instructions, witness lists and exhibit lists shall be submitted at the pretrial conference or at such earlier time as may be designated by the presiding judge. Copies of the proposed instructions, witness lists and exhibit lists shall be served on all parties.
Rule 11.  Entry of Orders.
Text
Orders of the Court handed down either at a Rule Day or at some other time shall be entered upon the docket according to the following procedure.
In routine matters decided on a Rule Day, the Court may simply enter an appropriate order on the Court calendar for that day or designate on the calendar which attorney is to draw the order and generally what it is to contain.
Once an attorney has prepared an order he shall sign same “Tendered by” or “Prepared by” and submit it to the opposing attorney for his signature “Have seen”. (By his signing the proposed order as “Tendered by” or “Prepared by” or “Have seen”, neither attorney is agreeing that the order is necessarily proper, but is only agreeing that the order as drawn  reflects the ruling of the Court). Should the  responding  attorney refuse or fail to sign the “Have seen” line, the attorney submitting the order may file it with the Clerk along with a notation that the opposing attorney has decline to sign  the order. In such event the Court may within three (3) days from the time of submission sign the order, unless the attorney who objects to the wording of the order files an objection thereto specifying his reasons therefore, or in the alternative submits a proposed order of his own. In that event the Court may contact the first attorney for his suggestions, or the Court may enter one of the orders as drafted or as modified by the Court or the Court may prepare an order of its own.
Rule 12.  Master Commissioner Practice.
Rule 12.01.  References to Master Commissioner.
Text
References shall be made to the Master Commissioner as provided by the Rules of Civil Procedure, by the Kentucky Revised Statutes, by these Rules, or by Court order in individual cases. All motions seeking an order of reference to the Master Commissioner (including motions for Order of Sale) shall be served on the Master Commissioner pursuant to CR 5.02 as follows:
 David E. Arvin THOMAS & ARVIN 1209 South Virginia Street P.O. Box 1051 Hopkinsville, Kentucky 42241-1051
Click to view table.
Rule 12.02.  Order of Sale.
Text
All orders of sale, including judgments containing orders of sale, shall be filed with the Master Commissioner for examination and approval prior to entry by the Court. Orders of Sale should contain a blank certificate similar to the certificate set out in Rule 15.03 of these Rules. The Master Commissioner shall examine all such orders and, following his approval, shall forward same to the Court for entry at the hearing on the party's motion seeking such order. An approval by the Master Commissioner is his certification that said order complies with the Kentucky Revised Statutes, the Rules of Civil Procedure, and with the Rules of the Christian Circuit Court.
1.  Orders for the sale of property shall contain:
 	A.  A complete caption setting forth the names of all parties to be bound by the judicial sale. Abbreviations such as “etc” or “et al” should not be used.
 	B.  A legal description of the property sought to be sold, together with the source of title of the present owner or owners.
 	C.  The address of the property sought to be sold or, if it is true, a recitation of the fact that the property has no address.
 	D.  The dollar amount of the judgment on a day certain, together with the daily amount of accruing interest (if the Order of Sale is for the purpose of enforcing a judgment for money).
2.  Orders of sale may contain:
 	A.  Special conditions of sale, e.g., property to be sold on site; specific combinations of property containing multiple tracts; special advertising in addition to advertising accordance with CR 53.06. If a bond is required of the purchaser, the bond shall be filed along with the Commissioner's report of sale. Unless the Court otherwise directs in the Order of Sale, no bond shall be required of a purchasing creditor seeking to enforce its mortgage or lien on the property.
The Master Commissioner shall normally prepare the following documents in connection with any judicial sale: Sale notice for advertising and posting; Commissioners Report of Sale; Commissioner's Bill of Costs; Order of Confirmation: Order of Distribution; and Commissioner's Deed. When the facts of a particular case render it necessary or desirable that a party prepare any of these documents, the documents shall be filed with the Master Commissioner in the same way as Orders of Sale in Rule 12.02. All motions concerning any matter referred to the Master Commissioner shall be served on the Master Commissioner as if he were a party who has appeared in the action.
When property is purchased by a person not a party to the action, all subsequent motions and reports concerning confirmation of the sale (including objections to the Commissioner's Report) shall be served on the purchaser in accordance with the provisions of CR 5.02.
Rule 12.03.  Assignments.
Text
Any purchaser making an assignment of its bid to another entity shall file same with the Clerk of the Court, setting forth the nature of the assignment together with the name and address of the assignee. All such assignments shall contain a certificate of service, in accordance with CR 5.03, showing that a copy has been sent to the Master Commissioner. 
Rule 13.  Jury Questionnaire.
Text
The contents of juror qualification forms shall be made available to the trial judge and to parties or their attorneys of record unless the Chief Circuit Judge or his designee determine in any instance in the interest of justice that this information shall be kept confidential or its use limited in whole or in part. The forms and the information contained therein shall remain confidential and shall not be disclosed  to anyone except the party, the attorney of record, persons employed by the attorney of record to aid in jury selection, or court officials. The forms may be photocopied at the expense of the requesting party or attorney, but such copies are to be destroyed within a reasonable time following the jury term.
Rule 14.  Local Rule on Mediation Christian Circuit Court Hopkinsville, Kentucky.
Rule A.  Preamble and Scope.
Text
The Christian County Circuit Courts find that under some circumstances the process known as mediation may provide an efficient and cost-effective alternative to traditional litigation, and, further, that the wise and judicious use of mediation may benefit litigants.
Mediation is intended to help both litigants and the Courts facilitate the settlement of disputes. Litigants should participant in good faith and in an earnest attempt to resolve their differences.
This Rule refers to mediation. Nothing in this Rule shall prohibit parties from resolving disputes through other methods. However, in any case where one party may pose a risk of harm (such as domestic violence) to another party or family member, mediation should not be used.
Rule B.  Mediation Defined.
Text
Mediation is an informal process in which a neutral third person(s) called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing patties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.
Rule C.  Referral of Cases to Mediation.
Text
At any time on its own motion or on motion of any party, the Court may refer a case or portion of a case for mediation.  In this decision, the court shall consider:
 	A.  The stage of the litigation, including the need for discovery, and the extent to which it has been conducted;
 	B.  The nature of the issues to be resolved;
 	C.  The value to the parties of confidentially,  rapid  resolution,  or the promotion or maintenance of on-going relationship;
 	D.  The willingness of the parties to mutually resolve their dispute;
 	E.  Other attempts at dispute resolution; and
 	F.  The ability of the parties  to participate  in  the  mediation  process including the ability of the parties to pay the cost of mediation.
Rule D.  No Stay of Proceedings.
Text
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.
Rule E.  Appointment of Mediator.
Text
Within fifteen (15) clays of referral, the parties shall agree on a mediator or a mediation service. If the parties cannot agree, they shall notify the court, which will select a mediator or a mediation service.
Rule F.  Mediator Compensation.
Text
The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, the fee tor the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator and said fees shall be subject to court approval. Unless otherwise agreed by the parties or ordered by the Court, the patties shall equally divide the mediator's professional fees. 
Rule G.  Mediation Procedure.
Text
Following selection of the mediator, the mediator shall schedule an initial mediation conference within thirty (30) days thereafter or such other time as scheduled by the Court. The mediation conference shall be held in the county in which the case is pending or at a site agreed upon by the parties. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiency conducting the mediation conference.
Rule H.  Attendance at Mediation Conference.
Text
The parties must attend the mediation conference. Counsel shall attend the mediation conference unless otherwise agreed to by the parties and the mediator or ordered by the Court. If a party is a public entity, it shall appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision making body or officer of the entity. If a party is an organization other than a public entity, it shall appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. If any party is insured lor the claim in dispute, that party shall also be required to have its insurer(s) present by the physical presence of a representative of the insurance carrier(s) who is not that carrier's outside counsel; this representative must have full settlement authority. The foregoing requirements of attendance may be varied only by stipulation of the parties or by order of the Court for good cause shown.
Rule I.  Completion or Termination of Mediation.
Text
The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel and the mediator, or by order of the Court. 
Rule J.  Report to the Court.
Text
The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of a settlement.
Rule K.  Agreement.
Text
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent  of the parties.
Rule L.  Confidentiality.
Text
A.  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
B.  Mediation shall be regarded as settlement negotiations for purposes of K.R.E. 408.
C.  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature except on order of the Court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties. 
D.  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.
Rule 15.  Effect on Prior Local Rules.
Text
Prior local rules heretofore adopted by the Court are deemed superseded by these rules.
Rule 16.  Applicability of Rules of Procedure.
Text
In cases not covered by these rules consult the Kentucky  Rules of Civil  Procedure. 
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RULE 1.  INTRODUCTION/ADMINISTRATIVE  PROCEDURE.
Rule 101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the Christian Circuit Court, Family Court Division (Christian Family Court). These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Christian Family Court Rules. All previous rules adopted by the Christian Family Court are hereby rescinded upon the effective date of these rules.
Rule 102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
Rule 103.  Citation.
Text
These Rules shall be cited as CFRP.
Rule 104.  Holidays.
Text
Holiday schedules may be obtained at the Christian Circuit Court Clerk's Office, the Christian Family Court Staffs Office, or on the Christian Family Court website: http://courts.ky.gov/circuitcourt/familycourtlsites/Christian/default.htm . The Christian Family Court follows the holiday schedule implemented and approved by the Administrative Office of the Courts for the Commonwealth of Kentucky.
Rule 105.  Penalties.
Text
The Court may assess costs and fees or impose any appropriate sanctions, including using its full contempt powers against a party or attorney not complying with one or more of these rules. This includes sanctioning attorneys or parties for scheduling a hearing and then not filing the appropriate motion or not appearing at the hearing, case management conference or mediation without first notifying the Family Court Staff to cancel the hearing.
Rule 106.  Guardian ad Litem/Military Attorney.
Text
A.  In all actions for adoptions of children or termination of parental rights, a Guardian ad Litem shall be appointed for the child.
B.  Motions for compensation shall be accompanied by an affidavit indicating:
 	1.  The statutory basis for appointment;
 	2.  The hours of service rendered with a brief description of the services rendered  and reasonableness of the fee requested; and 
 	3.  That the action or proceeding has been concluded and date of disposition.
C.  The Guardian ad Litem fee in actions regarding termination of parental rights, paternity and/or dependency, abuse and neglect are governed by statute.
D.  In order to be appointed as Guardian  ad Litem, any licensed attorney in good standing with the Kentucky Bar Association may apply, subject to approval by the Court. The appointment is to be made and compensation paid according to the statute, case law, or civil rule authorizing the appointment.
E.  Appointees serving as Guardians ad Litem who fail to demonstrate appropriate knowledge of the statutes, law and procedures in the area in which appointment is made may be stricken from the list by the Court. 
F.  Guardians ad Litem appointed to represent unmarried infants, persons of unsound mind, or adult prisoners shall notify the respondent of his/her  appointment as a Guardian ad Litem, inform the respondent of the nature of the proceeding and, in paternity actions, of the respondent's right to have genetic testing conducted. 
G.  Within sixty (60) days of the appointment, the Guardian ad Litem shall file an answer on behalf of the respondent or a report stating that, after careful examination of the case, he/she is unable to present a defense.
H.  The failure of the Guardian ad Litem or Military Attorney to file an answer or report within sixty (60) days of notification of appointment may result in sanctions being imposed against the attorney and removal from the Christian Family Court Guardian Ad Litem or Military Attorney List.
RULE 2.   COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING.
201.  Regular Motion Hour Schedule.
Text
A.  The Christian Family Court generally hears cases five (5) days a week, except for holidays and trainings. For all Christian Family Court actions except those set forth in CFRP 201(B), motions shall be set through the Christian Family Court's Office at (270) 889-6038, or by coming to the Christian Family Court, 100 Justice Way, 2nd Floor, Hopkinsville, Kentucky 42240. All motions, except for those set forth in CFRP 201(B) are assigned a special hearing time by the Court. Times are scheduled in blocks of fifteen (15) minutes. The Court reserves the right to lengthen or shorten any requested block of time depending on the nature of the hearing. The parties are expected to adhere to the time allocated. The Court in its discretion may allocate time equally between the parties and may terminate any hearing that exceeds its scheduled allotted time and issue a ruling based on the pleadings and the evidence heard at the hearing.
B.  Motions for Paternity; Child Support when the Child Support Division of the Christian County Attorney's Office is involved; Dependency, Neglect and Abuse; and Domestic Violence actions shall be noticed for the beginning of the appropriate and regularly scheduled docket.
C.  Emergency Dependency, Neglect and Abuse motions may be made on any day of the week, with appropriate notice as required by statute or the FCRPP upon receiving a specific time from the Christian Family Court staff. Non-emergency Dependency, Neglect and Abuse motions shall be noticed for the beginning of the appropriate and regularly scheduled docket.
D.  Arraignment on paternity/child support bench warrants served shall be heard on the regularly scheduled child support/paternity docket or if none, on an emergency docket. 
E.  For good cause shown, a motion may be heard by telephonic conference at the discretion of the Judge. Dates and times for the telephonic conference may be obtained through the Christian Family Court staff.  In addition, the Court may, at the discretion of the Judge, allow parties to appear  for  hearings  telephonically.  Due  to  the  fact  that  telephonic matters require the Court to use a phone line which the public needs to contact the Court on  other matters  and  the  inconvenience  of  telephonic  matters,  generally,  except  for extremely good cause, the Court does not allow any party to have a telephonic hearing or appear telephonically if the hearing is scheduled for a period of time over two (2) hours in length.
202.  Deadline for Serving and Filing Motions.
Text
A.  All motions pursuant to CFRP 201, except emergency or ex-parte motions or motions with other timeframes under the FCRPP or appropriate statute, shall be filed and clocked with the Christian Circuit Clerk's Office no later than 4:30 p.m. at least seven (7) days in advance of the hearing. Except for good cause shown, permitted by FCRPP or statute, waiver of notice requirement, all motions filed less than seven (7) days in advance may be denied as procedurally deficient or continued to a date more than seven (7) days after the filing of the motion. Pursuant to the applicable Kentucky Rules of Civil Procedure, the parties should allow three (3) additional days for any motion served by the U.S. Mail only. All notice of hearings shall include the length of time reserved for the hearing so that the opposing party can schedule additional time if needed.
B.  If the Christian Circuit Clerk's Office is closed on the date which is seven (7) days in advance of the hearing, then the Motion shall be filed by 4:30 p.m. on the first day which the Circuit Clerk's Office reopens.
C.  All non-emergency Paternity, Dependency, Neglect and Abuse, Domestic Violence, and Child Support (when the Christian County Child Support Division is involved) motions shall be filed, clocked and noticed no later than 4:30 p.m. three business days preceding the appropriate docket. All motions filed after the deadline shall be passed to the docket's next scheduled motion hour unless time frames are waived by the parties or the Court. Notice to the Christian County Attorney may be accomplished by placing a copy of the notice and motion in the Christian County Attorney basket located in the Christian Circuit Court Clerk's Office. All motions set for these dockets shall be scheduled for the beginning time of each docket. For a schedule of the dockets, please contact the Christian Family Court Office, or see the website listed above. Pursuant to the applicable Kentucky Rules of Civil Procedure, the parties should allow three (3) additional days for any motion served by the U.S. Mail only. All notice of hearings shall include the length of time reserved for the hearing so that the opposing party can schedule additional time if needed.
D.  Motions for post judgment relief in the Christian Family Court shall be served on the opposing party as well as any attorney of record. It is the responsibility of the parties to keep the Court apprised of any address change.
203.  Notice of Motions.
Text
A.  Motions shall be noticed for hearing on a day certain or under CR 78(2) as set forth herein. Motions which are not timely filed under one or the other of these provisions may be considered defective and void.
B.  Motions under CR 78(2). A movant may bring his motion under the provisions of CR 78(2), which makes provision for the determination of motions without oral hearings upon brief written statements of reasons in support and opposition. The movant shall give notice that the motion is made under CR 78(2) and shall direct the attention of the opposing attorney (or party if there is no attorney) to the fact that under this local rule, the motion may be granted routinely by the Court ten (10) days after filing, unless a response is filed.  The notice shall be substantially in the following form:
The foregoing motion is submitted to the court for decision pursuant to CR 78(2). This motion will routinely be granted by the court in ten (10) days unless a response is filed.  Should the party opposing the motion under Rule CR 78(2) wish to  have an oral hearing on the question, he may in his response so state, and shall proceed to set the motion for a hearing with the Family Court Staff on a given date and at a given time and amount of time reserved for the hearing. 
C.  In the interest of judicial economy, parties are encouraged to utilize CR 78(2) in matters which the parties, in good faith, believe that there will be no objection to the relief sought. 
D.  The party making any Motion under CR 78(2) shall file an appropriate tendered order of relief with the Court, at minimum, thirteen (13) days after filing of the CR 78(2) Motion. The Court reserves the right to alter or amend the tendered order to conform with its opinion as to the appropriate remedy of the Court. 
204.  Continuance of Motions.
Text
An attorney or pro se party who will be unable to be present at the time scheduled in the motion shall immediately notify the moving attorney or pro se party and attempt to establish a mutually agreeable time for hearing the motion. If unsuccessful, the party seeking continuance shall immediately file a motion for continuance in writing, state the reasons for the continuance, and shall send a copy directly to the attention of the Family Court Staff, as well as filing the motion with the Clerk. Any motion for continuance in a dependency, neglect or abuse matter shall comply with the requirements of FCRPP 23. The Court shall have discretion to allocate costs by reason of a continuance upon a showing of good cause. The Court has final discretion in the granting or denying of any continuance and may require the hearing to proceed even if the parties agree to the continuance.
205.  Entry of Orders.
Text
The Court may enter an order on the Court's calendar, directing an attorney or pro se party to prepare an order reflecting the findings of the Court, or take the matter under submission for preparation of an order by the Court. Any order prepared by an attorney or pro se party as so directed shall contain a signature as “Tendered By” or “Prepared By”  and be submitted to the opposing attorney or pro se party for signature as “Have Seen.” By signing the Order as such, neither the attorney nor a pro se party is waiving any objection to the content of the order, but is only agreeing that the order reflects the finding of the Court. Any tendered order shall have part of the order on the Judge's signature page so that Orders cannot be easily forged by replacing the Judge's signature page. If the responding attorney or pro se party fails to sign the order, the submitting attorney or pro se party may file the order with the clerk with the notice of same. Within three (3) days after filing of the order with the clerk, the opposing attorney or pro se party may file any objections to the order, specifying the reasons therefore or submit an  alternative order for consideration by the Court, after which time the matter shall stand submitted to the Court. Orders on the  Court's calendar shall have full force and effect of law. Orders which are electronically signed (eECO or eWarrant), faxed, scanned, emailed as a scanned document or  otherwise  personally authorized by the Court are enforceable orders. However, the Court shall  then  file  an original signed Order with the Christian Circuit Clerk. The time frames for filing Notice of Appeals or any Motions  to Reconsider shall be from the date of the entry of the original order with the Christian Circuit Clerk.
RULE 3.   ADOPTION/TERMINATION OF PARENTAL RIGHTS.
301.  Inspection of Adoption Records.
Text
Applications regarding inspection of Adoption Records Requests are to be filed with the Christian Circuit Clerk's Office, and once filed, the Christian Circuit Clerk shall transmit the request along with the applicable file to the Christian Family Court Judge.
302.  Temporary Custody Order.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not opened to inspection by persons other than the parties to such proceedings and their counsel.
303.  Assignment of Adoption Cases.
Text
Adoption cases that had prior dependency, neglect and abuse and/or termination of parental rights action in the Christian Family Court shall be assigned the same Guardians Ad Litem as in the underlying case, unless modified by the Court.
304.  Assignment of Voluntary Termination of Parental Rights Cases.
Text
Petitions for voluntary termination of parental rights that had prior dependency, neglect and abuse actions and/or involuntary termination of parental rights of another parent in  the Christian Family Court, shall be assigned the same Guardians Ad Litem as in the underlying case, unless modified by the Court.
RULE 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol is intended to insure that the courts fulfill their responsibilities concerning domestic violence in a responsive and efficient manner, and provide twenty-four hour accessibility for victims of abuse who seek emergency protection. Additionally, the Uniform Protocol is devised for service of Emergency Protective Orders (EPOs) and entry of those orders into the LINK SYSTEM. This will allow victims of domestic violence to obtain short-term protection against further acts of violence until a hearing can be held to determine if the petitioner is entitled to more long-term protection.
401.  Procedures for Filing and Obtaining Emergency Protective Orders.
Text
A.  The Protocol for Domestic Violence Cases is attached hereto as Appendix A and incorporated herein by reference. The parties shall follow that protocol in filing verified petitions for Domestic Violence Orders (DVOs) and requesting an ex-parte Emergency Protective Order (EPO). These actions can be filed seven (7) days a week and twenty-four (24) hours a day even on holidays and days when the Christian County Judicial Center is closed.
B.  Nothing contained herein or in the Domestic Violence Protocol of the Third Judicial Circuit is intended to limit or restrict a victim's accessibility to the court for purposes of seeking protective orders for domestic violence. This Rule is intended to help insure that the courts in this county fulfill their responsibilities concerning domestic violence in a responsive and efficient manner and provide twenty-four hour accessibility for victims who seek emergency protection. 
402.  Violation of Domestic Violence Orders.
Text
A.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders should be referred to the Christian District Court for possible prosecution, except as set forth in 402(B). 
B.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to visitation, child support, counseling, or firearms provisions should be initiated through the Christian Family Court and scheduled for contempt hearings on the appropriate Christian Family Court docket.
403.  Cross-Referencing  Cases.
Text
At the time the case is opened (whether the petition was taken during regular office hours or after hours), the Deputy Circuit Clerk, in accordance with the clerk's manual, shall check the index of circuit court cases to ascertain if a dissolution or child custody proceeding  is pending.   If it is determined a dissolution  or child custody proceeding  is pending  and an  EPO is issued, the Circuit Clerk shall, in accordance with the clerk's manual, cross-reference the “D” case with the dissolution or child custody case. Additionally, if a Domestic Violence Order (DVO) is issued, upon entry, the Circuit Clerk shall place a copy of the EPO/DVO in the dissolution or child custody case file. 
404.  Hearings.
Text
Hearings will be held on Tuesdays at 9 a.m., unless a special time is set by the Court, and shall be initially set within fourteen (14) days of the initial petition as required under Kentucky law.
RULE 5.  PATERNITY
  CHILD SUPPORT CASES WHERE THE CHRISTIAN COUNTY CHILD SUPPORT DIVISION IS INVOLVED
501.  Motion Practice.
Text
A.  Motions for wage assignments pursuant to KRS 403.215 and KRS 405.465, appointment of Guardian ad Litem, for Guardian ad Litem fees, and to compel discovery shall not be placed on the regular docket but shall stand submitted to the Court unless a written objection and request for hearing is filed within ten (10) days of the date contained in the Certificate of Service.
B.  Motions for default judgments for failure to plead or otherwise defend, as provided by the Rules of Civil Procedure, shall be noticed for a hearing on the scheduled docket or filed with the Court and stand submitted upon filing under CR 78(2). In the latter case, if the court determines a hearing is necessary under CR 55.01, a hearing date will be assigned.
C.  Motions to modify, suspend, or terminate child support and to determine arrearages accrued on child support orders shall be scheduled for a hearing. Prior to the hearing, the Christian County Attorney's Office may attempt to negotiate a settlement of the matter.  If the case is not resolved, then a hearing will be held.
D.  All matters relating to UIFSA Registration  for Enforcement  only of a foreign support order shall be filed in and heard on the Christian Family Court's Paternity dockets. This includes, but is not limited to, contempt proceedings in such actions.
E.  Unless otherwise designated, all “CI” cases shall be heard on the first Thursday morning of each month, unless otherwise designated.  In Family Court cases which are designated as a  “J” case, the case shall be scheduled for the second  Thursday morning  of each month, unless otherwise designated. If a party has both a “J” case and a “CI” case, then those cases shall be heard in the same manner as the “CI” cases above; however, records relating to the “J” case shall be kept confidential and shall not be made public, and the name of any juvenile shall not appear on any docket which may be made available to the public
502.  Reopening Fee.
Text
A.  Pursuant to FCRPP 14(1), a $50.00 reopening fee for cases that have been inactive for 6 months on a particular issue shall not be paid for motions in cases brought pursuant to Title  IV-D of the  Social  Security Act  for child support modification  or enforcement.
However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney  or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is bought in forma pauperis.
503.  Permission to Review and Copy Paternity Case Files.
Text
Upon receipt of the Christian Circuit Court Clerk's Office of an attorney's statement seeking permission to review and copy a paternity case file, OR upon the receipt by the Christian Circuit Court Clerk's Office of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to representation in that action of a party thereto , the Clerk's office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non- representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege.
504.  Access to Paternity Cases  for Attorneys and Guardians ad Litem Representing Incarcerated Parents.
Text
The Christian Circuit Court Clerk's Office shall allow attorneys and  Guardians  ad  Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
RULE 6.  DEPENDENCY, NEGLECT AND ABUSE.
601.  Assignment of Cases.
Text
Dependency, Neglect and Abuse cases shall be scheduled for hearing in accordance with the Protocol of the Christian Family Court, attached hereto as Appendix B and incorporated herein by reference.
602.  Procedure for Emergency Custody Orders.
Text
In Christian County, to obtain an Emergency Custody Order as set forth in FCRPP 19: 
 	A.  During normal working hours, 8:00 a.m. to 4:30 p.m. Monday through Friday, excluding holidays, persons seeking an Emergency Custody Order (ECO), shall come to the Christian County Judicial Center's Circuit Court Clerk's Office and file the appropriate paperwork.The Christian Circuit Clerk's Office shall then bring said ECO and Affidavit to the Judge to consider. 
 	B.  After working hours, the Department of Community Based Services or the Christian County Attorney's Office shall assist any interested party in completing paperwork from 4:30 p.m. to 8:00 a.m. Monday through Friday and on weekends, and the Family Court Judge or On-Call Judge shall be contacted . The list of which member of the Christian County Attorney's Office, which member of the Department of Community Based Services Office and which Judge is on-call is kept at the Christian County Emergency Communications' Center  (ECC), which can be reached by calling  (270)  890-1300, or 911 in case of emergency. 
603.  Petitions.
Text
A.  All petitions  shall be filed in accordance with FCRPP 20 and shall be submitted to the Assistant  Christian County attorney, who shall check the petition for legal sufficiency. If the petition  is rejected by the Assistant  County Attorney,  it shall be submitted to a Family Court Judge for determination of legal sufficiency.  If the Judge determines that the petition  fails to state grounds for action pursuant  to KRS Chapter 620, the petition shall be dismissed.  If the petition is approved, the Assistant County Attorney or Judge, as appropriate,  shall  initial  the petition  for filing.   A  copy shall be  distributed  to the Assistant  County Attorney  assigned  to prosecute  dependency  actions  and the  original shall be filed with the Office of the Christian Circuit Court Clerk. 
B.  Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and 
 	2.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents, including but not limited to, initiating contact with the Child Support Division of the Christian County Attorney's  Office.
604.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision.
Text
 The Judge may permit the Temporary Removal Hearing or the Adjudication Hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The petitioner  shall  make  continuing diligent efforts after the hearing to locate and notify all persons who were not served.
605.  Time for Temporary Removal Hearing.
606.  Duty of Guardian ad Litem and Parent Attorney to Continue. 
607.  Records and Transcripts. 
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Text
The Temporary Removal Hearing shall be held according to the following guidelines:
 	A.  The Temporary Removal Hearing shall be scheduled on the emergency docket within 72 hours, excluding holidays and weekends, of the issuance of an ECO.
 	B.  The Temporary Removal Hearing shall be held no  earlier than the day following the filing of the petition to allow time for service to be attempted, unless waived by the parties.
606.  Duty of Guardian ad Litem and Parent Attorney to Continue.
Text
Except for good cause, after a Guardian ad Litem or parent attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, abuse, or termination of parental rights and adoption proceedings. All parties shall be served with notice of an attorney's request to withdraw.
607.  Records and Transcripts.
Text
A videotaped record of all proceedings shall be kept and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
608.  Dispositional Hearing.
Text
At the Dispositional Hearing CHFS shall provide the court with the information required pursuant to FCRPP 28 by completing form DNA 12. In addition, if the siblings have been separated, CHFS shall explain the reasons for the separation.
RULE 7.  DOMESTIC RELATIONS PRACTICE.
701.  Divorce Education Program.
Text
Families involved in a divorce proceeding, where there are minor children, may be ordered to participate in a Parental Education Workshop or parenting classes. If ordered to do so, no final decree will be entered until the class is complete except for good cause. Even if not ordered to do so, the  Court encourages the parties to voluntarily attend either a Parental Education Workshop or parenting classes so that they can learn to work together in a manner which is in the children's best interest. However, failure to attend classes absent  a court order will not delay the final decree. 
702.  Time-Sharing/Visitation Guidelines.
Text
Pursuant to FCRPP 8, a parent is entitled to time-sharing/visitation as ordered by the Court. The Christian Circuit Court Guidelines for Visitation are attached to these rules as Appendix C and are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique  facts or circumstances  which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents may or may not be what these guidelines suggest.
703.  Mediation.
Text
Mediation is an informal process in which a neutral Mediator acts to facilitate the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Mediation is based on principles of communication, negotiation, facilitation, and problem-solving that emphasize the needs and interests of the participants; fairness; procedural  flexibility; privacy and confidentiality; full disclosure; and self determination. Decision-making authority remains at all times with the parties, not the Mediator. 
 	A.  Referral of Matters to Mediation
The parties and their respective counsel may at any time refer any issue to mediation by submission of an agreed order which appoints a Mediator or provides for the Court  to appoint a Court Approved Mediator. Pursuant to FCRPP 2(6)(a), the Court may order any party to mediation. The Christian Family Court has at least one (1) trained Mediator on staff. The parties can choose to utilize this Mediator at no additional cost to the parties.
 	B.  General Requirements
All orders or agreements to mediate shall include the Mediator's name and address.  Copies of all orders of mediation filed with the Clerk shall contain a Notice of Entry to the Mediator and Family Court Staff. Upon notice of entry of a mediation order, the Family Court Staff shall schedule an appointment between the parties, counsel and the Mediator with notice to the parties.
 	C.  Mediation Procedures
 		1.  Attendance of Counsel and Parties. The parties shall  attend  the  mediation conference and participate in good faith. The parties shall appear promptly at the time and location for the scheduled mediation conference. The attorneys for each party may attend and participate, subject to the defined roles of the Mediator, and shall at all times be permitted to privately communicate with their respective clients. In appropriate cases, a party may be permitted to attend the mediation telephonically. 
 		2.  Failure to Appear for Mediation. If either party should fail to appear without reasonable notice and/or good cause for any mediation session, at the conclusion of the case, the Court may, upon a motion, award attorneys fees and/or costs or impose any other appropriate sanction, including contempt. 
 		3.  The first session of mediation shall be a minimum two (2) hour period. Thereafter, mediation shall proceed only with the agreement of both parties, the parties' counsel and the Mediator. At any point, the Mediator can use discretion in terminating a mediation prior to the two (2) hour period.
 	D.  Information to be Provided to Mediator
 		1.  A short statement including definition of the issues to be addressed by the Mediator and a brief narrative statement of any special problems affecting the case (e.g., closely held corporation, medical problems of any family member, etc.);
 		2.  Copies of all documents supporting valuation of assets;
 		3.  Copies of all documents verifying monthly payments and outstanding balances on all debts;
 		4.  All information and copies of all documents requested by the Mediator prior to the mediation conference;
 		5.  Copies of all domestic violence orders in effect involving the parties and/or children. Under Kentucky Domestic Violence statutes, the Court cannot compel any party that is protected by an EPO/DVO to attend a mediation unless it is by agreement of that person. 
 	E.  Duties of the Mediator
 		1.  The Mediator has a duty to define and describe the process of mediation and its costs during an orientation session with the parties at the commencement of the mediation conference. The orientation should include the following: 
 		 	a.  A description of the roles and responsibilities of the Mediator, counsel, and the parties;
 		 	b.  The fees per session, if any;
 		 	c.  A statement that any agreement reached will be reached by mutual consent of the parties;
 		 	d.  An explanation that mediation differs from other forms of conflict resolution including therapy, counseling; arbitration and the practice of law; 
 		 	e.  A description of the circumstances under which the Mediator may meet privately with either of the parties and their counsel, if represented, or with any other person, i.e., during scheduled mediation, the Mediator may meet and consult privately with any party or parties and their counsel;
 		 	f.  An explanation that statements made during mediation hearings by any party shall be privileged, exempt from subpoena and discovery, and shall not be admissible in any proceeding for any purpose. Such statements shall also be deemed confidential except for the purpose of the Mediator reporting to the court as outlined in these Rules and will be released to no other person or agency without the express written consent of both of the parties to the dispute. The only exception is that the Mediator shall be responsible for reporting abuse according to KRS 209.030 and KRS 620.030;
 		 	g.  The acquisition of any information necessary to define the disputed issues;
 		 	h.  An explanation by the Mediator that during the process of mediation the parties may, by agreement, employ a third party to help resolve factual disputes, e.g. valuation of assets, determination of tax consequences, psychological  evaluations, and child custody evaluations;
 		 	i.  A statement by the Mediator that he/she shall conduct the mediation m accordance with these rules; and
 		 	j.  Scheduling by the Mediator of any further mediation sessions for the parties.
 		2.  Disqualification of a Mediator. The Mediator shall be impartial and shall advise all parties of any circumstances bearing on probable bias, prejudice, or impartiality including any past or present relationships with either party or persons related to them. A Mediator has a duty to disclose any facts bearing on his or her qualifications, including any fact which would be grounds for disqualification of a Judge. Any person may move to disqualify a Mediator. Nothing in this provision shall limit the discretion of a Mediator to refuse any assignment or elect voluntary disqualification, upon written notification to the parties and the Court.
 		3.  The Mediator shall not communicate ex parte with the Court, either directly or indirectly, regarding any case, the parties thereto, or their respective counsel.
 	F.  Confidentiality
 		1.  Mediation proceedings shall be held in private and all communications, verbal and written, made in the proceedings shall be confidential. The same protection shall be given to communications between the parties in the presence of the Mediator, and to all communications, verbal or written, with the Family Court Staff or other court staff. The only exception to this Rule is that the Mediator and the court staff shall be required to report abuse in accordance with KRS 209.030 and KRS 620.030.
 		2.  Evidence of conduct or statements by any party or Mediator at any mediation session are not admissible for any purpose except that either party may introduce any written agreement developed in mediation which is signed by all parties and their counsel, if any.
 		3.  All conduct and communications made during a mediation conference  shall  be treated as settlement negotiations and shall be governed by K.R.E. 408. 
 		4.  Mediators shall not be subpoenaed regarding the disclosure of any matter discussed during the mediation which is considered confidential. This privilege and immunity resides with the Mediator and may not be waived by the parties.
 	G.  Interim or Emergency Relief. Litigation, other than requests for emergency relief, shall be suspended during the course of mediation. Mediation shall continue while such interim relief is sought, absent a contrary order of the Court or a decision of the Mediator or either party to adjourn pending disposition. 
 	H.  Termination of Mediation. The Mediator may suspend or terminate mediation whenever, in the opinion of the Mediator, the matter is not appropriate for further mediation or at the request of either party. This shall be reported to the Family Court Staff.
 	I.  Completion of Mediation
 		1.  In cases where the parties do not reach any agreement or mediation is terminated, the Mediator shall immediately report to the Family Court Staff, without comment on the outcome of the mediation, (i.e., a full, partial or no agreement) by using Form No. 405. 
Termination or non-agreement shall be without prejudice to either party.
 		2.  In cases where agreement or partial agreement is reached as to any matter or issue, counsel or the parties shall file a Settlement Agreement or Agreed order reflecting the terms thereof.
 		3.  The Court shall retain final authority to accept, modify, or reject any agreement pursuant to KRS 403.180.
 	J.  Qualifications of Court Appointed Mediators (other than Family Court Staff Mediators)
 		1.  A committee shall screen applicants, perform such other functions as requested by the Family Court and make recommendations to the Family Court regarding who should function as Court Appointed Mediators.  This committee shall consist of the following: (1) the Family Court Judge; (2) One member of the Family Court Advisory Committee; (3) Three members of the County Bar Association, who shall be elected by  the bar association and have been admitted to the practice of law in the Commonwealth of Kentucky for more than five years, with a substantial percent of their practice devoted to divorce and/or mediation dealing with divorce property and/or maintenance  issues for the past five years; and (4) such other members as the Family Court Judge shall designate.
 		2.  No member of the Mediation Review Committee shall be allowed to mediate cases.
 	K.  Qualifications for Court Approved Mediators
 		1.  A Court Ordered Mediator Shall: 
 		 	a.  Complete a minimum of forty (40) hours in a family mediation training program approved by the Mediation Review Committee; or  
 		 	b.  Have a college degree or prior education and/or experience or training  in a specialized area of expertise relating to the contested issues; 
 		 	c.  Or be an attorney licensed to practice in the Commonwealth of Kentucky. 
 		2.  The parties may by agreement appoint a Mediator that does not satisfy these requirements. 
 	L.   Compensation of the Mediator.  The Mediator shall be compensated at the rate agreed upon by the Mediator and the parties or as ordered by the Court. 
704.  Referral to the Master Commissioner.
Text
Referrals may be made to the Master Commissioner as provided by the Kentucky Rules of Civil Procedure, the Kentucky Revised Statutes, or the Court. The Master Commissioner for  the  Christian  Family  Court  shall  be  the  same  Master  Commissioner  chosen  by  the Christian Circuit Court's Chief Judge. All motions seeking an order of referral to the Master Commissioner (including Motions or Orders for Sale) shall be served on the Master Commissioner.
RULE 8.  STATUS OFFENSES.
801.  Assignment of Cases.
Text
Status Offense cases shall be scheduled for hearing in accordance with the Protocol of the Christian Family Court, attached hereto as Appendix B and incorporated herein by reference.
RULE 9.  MISCELLANEOUS.
901.  Identification of Counsel or Party Required.
Text
Every pleading, motion and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
902.  Protection of Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases.  In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407  by  providing  the  personal  identifying  information  required   in  those  chapters. However, except as set forth in paragraph B below, where personal identifiers  are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The Clerk of the Court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a Judge of the Court or other authorized court personnel, a duly authorized  employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. 
As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number. 
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108. 
903.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 17, the Christian County Circuit Court Clerk's Office shall not release any Christian Family Division video in-chamber interviews with children without a specific written order of a Family Court Division Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child, specific purpose for the request and who will have access to the interview.
904.  Requests for Confidential Video Records.
Text
The Christian County Circuit Court Clerk's Office shall not release any copies of Christian Family Court confidential video records, without a specific written order from the presiding Family Court Judge. An individual requesting  a judicial order must file a written motion, with notice to all parties, including the child's Guardian ad Litem, if any, and set forth the purpose for the request and who will have access to the interview.
Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in  the investigation and  prosecution  of  cases  under  KRS  Chapters 600 through 645 or other prosecutions authorized by  the Kentucky Revised Statutes, as certified by that public officer  or  employee.  Said public  officer  or  employee  shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
905.  Telephonic and Videotaped Depositions.
Text
A.  Telephonic Depositions. A party may schedule a deposition in which the party, or any other participant in the deposition, may participate by telephone. In such cases, the following terms and conditions shall apply: 
 	1.  Notice of the intent for the party or other participant to participate in the deposition by telephone shall be given as part of the Notice of Deposition.
 	2.  The Court Reporter shall be present at the same location as the deponent, unless otherwise agreed by the parties or ordered by the Court. If the parties are unable to agree regarding any of the terms and conditions of the proposed telephonic deposition, either party may seek leave of court to clarify the terms and conditions relating the taking of the deposition.
 	3.  The transcript of the telephonic deposition may be used for any purpose permitted by the Rules of Civil Procedure for use of a deposition.
B.  Videotaped Depositions. A party may videotape any deposition taken in a proceeding in this Court. The videotaping of depositions shall be subject to the following terms and conditions:
 	1.  Notice of the intent to videotape the deposition shall be given as part of the Notice of Deposition.
 	2.  The camera shall focus on the witness throughout the deposition and not on the person asking questions.
 	3.  The camera shall remain stationary at all times during the deposition and shall not zoom in or out on the witness nor any other person present, except that the camera may zoom in when the witness is displaying exhibits or other pieces of demonstrative proof that can only be fairly and reasonably seen on the videotape by use of the  camera zooming in on said evidence. The purpose of this provision is that the camera will not zoom in on the witness solely to give unfair or undue influence to the words of the witness.
 	4.  The deposition may be transcribed by a qualified Court Reporter in addition to the videotape recording.
 	5.  The original videotape shall be available for the Court and any and all counsel to compare the stenographic transcript with the video. If discrepancies appear between the stenographic transcript and the videotape  recording, the discrepancies  will be resolved by agreement of counsel or ruling of the Court if counsel cannot agree. The decision on the manner in which to handle the discrepancies, in so far as the videotape is concerned, will be included in the agreement of counsel or the ruling of the Court. 
 	6.  The videotape may be used for any purpose permitted by the Rules of Civil Procedure for use of a deposition. Use of the  videotape may be objected to by any counsel if a review of the finished tape reveals any technical errors giving undue emphasis to the testimony of the witness, which would unfairly prejudice the side objecting, or if the general, technical quality of the tape is so poor that its being viewed by the Court would be unfairly prejudicial.
Appendix A
Twenty-Four Hour Accessibility To Protective Orders And Local  Joint Jurisdiction Protocol 3rd Judicial Circuit And District Christian County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOS) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type. It is the intent of the Third Judicial Circuit to initially keep the Interpersonal Violence hearings in Family Court until the docket becomes established. Once the docket becomes established and the Courts determine how many cases it adds to the docket, then the Courts will likely reevaluate this protocol to place the Interpersonal Violence hearings in District Court.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-Four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
All domestic violence and interpersonal violence petitions or motions shall be filed with the Deputy Circuit Clerk, who has been designated by the Christian Circuit Clerk as the clerk of the domestic violence and interpersonal violence session, or with the Christian County Attorney's Office.
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Pursuant to KRS 403.730, individuals and agencies authorized to take a domestic violence and an interpersonal violence petition include the Christian Circuit Clerk, all sworn Deputy Clerks, Christian County Jailer and all sworn Deputy Jailers, Christian County Sheriff and all sworn Deputy Sheriffs, Christian County Attorney and all sworn Assistant County Attorneys, Commonwealth Attorney's Office and all sworn Assistant Commonwealth's Attorneys, the Chief of Police for the City of Hopkinsville and all sworn officers within the Police Department, any Kentucky State Police Officer, all sworn Special Deputy Clerks at the Sanctuary, Inc., or any other individual authorized by the court.
If the victim of domestic violence or interpersonal violence is female, then the victim can receive assistance and file a domestic violence or interpersonal violence petition at the Sanctuary, Inc., the domestic abuse shelter in Christian County. If the victim of domestic violence or interpersonal violence is male, then the victim can receive assistance and file a domestic violence petition at the Hopkinsville-Christian County Emergency Communications Center.
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The Deputy Circuit Clerk or County Attorney shall deliver the petition to any District Judge or Circuit Judge for consideration and, if appropriate, signature. The Deputy Circuit Clerk or County Attorney shall first attempt to locate the local on-call Judge and if that Judge is unavailable, the Deputy Circuit Clerk or County Attorney shall then locate any District Judge or Circuit Judge available. In the event no Judge can be found in Christian County, Kentucky, then the said petition shall be presented to any Family Court Judge, District Judge, Trial Commissioner, or Circuit Judge in any surrounding county in accordance with the Regional Program Administration Charter, who may sign and issue and Emergency Protective Order (EPD) or Emergency Interpersonal Protective Order (IEPO) if deemed appropriate.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
Any person authorized to take the domestic violence or interpersonal violence petition shall call the appropriate on-call Judge. If the on-call Judge is unavailable, then they shall call any District Judge or Circuit Judge. The original documents, including the petition and Emergency Protective Order (EPO) or Emergency Interpersonal Protective Order (IEPO), shall be delivered to the Circuit Clerk's office as soon as possible the next business day. In the event no Judge can be found in Christian County, Kentucky, then the said petition shall be presented to any Family Court Judge, District Judge, Trial Commissioner, or Circuit Judge in any surrounding county, who may sign and issue and Emergency Protective Order (EPO) or Emergency Interpersonal Protective Order (IEPO) if deemed appropriate.
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court. This may be reevaluated based upon the number of case filings and the protocol accordingly revised to reassign part or all to District Court.
 	D.  The schedule for hearings on protective orders is as follows:
All Civil Domestic Violence and Interpersonal Violence cases shall be set for any Tuesday morning (within fourteen (14) days of the issuance of the petition) at 9:00 AM in the Christian Circuit Court, Family Court Division, 100 Justice Way, 2nd Floor, Hopkinsville, Kentucky 42240.
 	E.  Cases may be reassigned or transferred between courts if is discovered that a dissolution or child custody proceeding is pending in another county in the Commonwealth of Kentucky, the Christian Circuit Court, Family Court Division shall retain jurisdiction to conduct a hearing and issue the Domestic Violence Order (DVO), if appropriate. However, if the Christian Circuit Court, Family Court Division, determines that in the interest of justice or judicial economy that the case should be heard by the Court with competent jurisdiction over the dissolution or child custody proceeding, then consistent with FCRPP 12, when a case is transferred to another circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
IV.  Contempt Proceedings
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
 		1.  Any person alleging a violation of either an Emergency Protective Order (EPO), Emergency Interpersonal Protective Order (EIPO), Domestic Violence Order (DVO) or Interpersonal Protective Order (IPO) shall be permitted to file a request for a Forthwith Order of Arrest, a Civil Show Cause Motion or a Criminal Complaint for a Criminal Violation of an EPO/EIPO/DVO/IPO.
 		2.  A request for a Forthwith Order of Arrest or a Show Cause Motion can be filed with the Christian Circuit Clerk's Office during office hours. A request for a Forthwith Order of Arrest or a Show Cause Motion can be filed with the Hopkinsville-Christian County Emergency Operations Center or Sanctuary, Inc. after office hours. The procedure to present to a Judge shall be the same as filing the initial petition above.
 		3.  A Criminal Complaint for Criminal Violation of an EPO/EIPO/DVO/IPO is available twenty-four hours a day and seven days a week by the victim contacting the Hopkinsville-Christian County Emergency Operations Center (i.e. “911”) and the on-call Christian County Attorney completing the necessary paperwork for signature by the on-call Judge or during business hours going to the Christian County Attorney's Office. Any warrantless arrests by a police officer shall be treated as a Criminal Violation of an EPO/EIPO/DVO/IPO.
 		4.  All Forthwith Orders of Arrest and Civil Show Cause Motions alleging a civil violation of an EPO/EIPO/DVO/IPO shall be heard by the Christian Circuit Court, Family Court Division according to the Rules for the Christian Family Court. Criminal violations shall be heard by the criminal division of District Court or Circuit Court, as applicable.
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
V.  Miscellaneous provisions
 	A.  If the Deputy Circuit Clerk's Office discovers that a Domestic Violence Order (DVO) or Interpersonal Protective Order (IPO) was entered against a member of the military stationed at Fort Campbell, Kentucky, then the Deputy Circuit Clerk shall deliver a copy of the DVO/IPO to the Family Court Staff who shall fax a copy of the DVO/IPO to the Provost Marshall's Office at Fort Campbell.
 	B.  Support Staff
The CHRISTIAN COUNTY ATTORNEY'S OFFICE has attorneys to assist victims of domestic violence and interpersonal violence to acquire the protection they request and to discuss potential criminal charges relating to the underlying incident. Phone (270) 887-4114.
The SANCTUARY SPOUSE ABUSE CENTER assists victims to complete petitions, when requested. They also provide shelter and counseling for victims. Phone (270) 885-4572.
The ARMY FAMILY ADVOCACY OFFICE assists victims of domestic violence and interpersonal violence who are members of the military or who are dependents of a member of the military. They also provide counseling for victims and perpetrators who meet their requirements. Phone (270) 412-5500.
The HOPKINSVILLE-CHRISTIAN COUNTY EMERGENCY COMMUNICATIONS CENTER is responsible for service and entering into LINK. They also assist male victims of domestic violence after hours. Phone (270) 890-1300 or 911 within Christian County.
The CHRISTIAN COUNTY CIRCUIT CLERK'S OFFICE assists victims to complete petitions, when requested. Phone (270) 889-6541.
The DEPARTMENT OF DEFENSE CHRISTIAN COUNTY TASK FORCE is a task force set up under the Department of Defense to assure that services provided to members of the military and their dependents receive services for domestic violence and interpersonal violence victims and perpetrators. This task force also helps assure that there is a consistency of services between Christian County, Kentucky, and Montgomery County, Tennessee. This program is run through Sanctuary, Inc. Phone (270) 885-4572.
Appendix B
Protocol for Family Court Cases
Text
INTRODUCTION
This Protocol is established to assist the courts of the county in meeting the needs of families and children in a responsive and efficient manner.
REFERRAL OF CASES.
Pursuant to KRS 23A.100, et seq., Family Court is a division of Circuit Court with general jurisdiction pursuant to Section 112(6) of the Constitution of Kentucky and shall be the primary forum for cases involving dissolution of marriage, child custody, visitation, maintenance, support, equitable distribution of property in dissolution cases, adoption,. and termination of parental rights. In addition, the Family Court has jurisdiction in cases of domestic violence, paternity, UIFSA, dependency, neglect, or abuse, and status offenses, including truancy, beyond control children, and runaways, except that nothing in KRS 23A.100 shall be construed to limit the concurrent jurisdiction of District Court.
Due to current case loads, actions involving juvenile status offenders shall be assigned to the District Court and referred for hearing to the appropriate District Judge.
All actions involving child support enforcement, including those pending prior to the Christian Family Court's creation on December 1, 1999, including UIFSA cases shall be referred for hearing to the Christian Family Court.
All actions involving paternity and paternity/child support, including those pending prior to the Christian Family Court's creation on December 1, 1999, shall be referred for hearing to the Christian Family Court.
All cases to be heard by the Family Court shall be scheduled through the Family Court Staff, as designated by the Judge.
All cases to be heard by the District Court shall be scheduled through the Clerk or the Judge's Office, as designated by the District Judge.
Appendix C
Christian Circuit Court Guidelines for Visitation
Text
Except in extreme circumstances, it is in the best interest of all children to have a healthy relationship with both their mother and father. When parents divorce and no longer live in the same home, it becomes necessary to establish a schedule which affords both parents an opportunity to nurture and cultivate their relationships with their children. The preferred option is for the parents, through communication and concern for their children's best interest, to establish an arrangement that maximizes the benefit to the children. If the parties are unable to agree, the following guidelines provide a basic structure which in most cases, the Court finds to be reasonable visitation. The Court has the duty, if a motion is filed, to determine what visitation is in the best interest of the parties' children based on the facts of that case. It may mean that the visitation will be consistent with these guidelines, more than these guidelines or less than these guidelines. These guidelines are not meant to be default guidelines or foreclose the parties from agreeing to visitation other than or in addition to those days outlined herein. The Court encourages the parties to agree to more visitation than contained herein for the best interest of the children. Even if the guidelines are implemented in a particular case either by the Court after a hearing and determination that these guidelines are in the best interest of the children in a particular case or agreement of the parties, the parties are still strongly encouraged to communicate and cooperate in achieving a visitation schedule that meets their children's particular needs.
1.  The non-residential parent (NRP) shall be allowed to exercise visitation during alternate weekends from Friday evening at 6:00 p.m. to Monday morning, at which time the children shall be returned to school or day care at the appropriate time. If the children are not in school or day care, the children shall be returned to the residential parent (RP) no later than 9:00 a.m. If the NRP is not able to make appropriate arrangements to return the children to the appropriate place on Monday morning, the NRP shall return the children to the RP by 6:00 p.m. on Sunday evening. Both parents are to make sure that the children are not tardy to school while the children are in that parties' possession.
2.  The NRP shall be allowed to exercise visitation on alternate Thursdays and alternate Tuesdays beginning immediately after school or at 3:30 p.m., whichever is earlier, or as soon thereafter as possible, until 7:30 p.m. The alternate Thursday visitation will occur the Thursday following the weekend visit and the alternate Tuesday visitation shall occur the Tuesday preceding the weekend visit.
3.  The children and/or the RP shall have no duty to await the visiting parent for more than thirty (30) minutes of the scheduled visitation time. A parent more than thirty (30) minutes late for a scheduled visit shall forfeit that visitation period. Either parent has the right to refuse visitation or to refuse to return the child at the end of a visitation period if the other parent is under the influence of intoxicants or drugs. Both parties are ordered not to transport the children at any time when they are under the influence of drugs or alcohol, and are to not use illegal drugs within twenty-four (24) hours of possession or during possession of the parties' children.
4.  For the purpose of visitation, the following six (6) holidays shall be divided between the parents:

 (1) New Years Day (2) Martin Luther King Day  (3) Easter (4) Memorial Day  (5) July 4th (6) Labor Day
Click to view table.
Other holidays of importance to the family shall also be divided between the parties in a similar method. In the odd-numbered years (i.e. 2011, 2013, etc.), the mother shall have the children on the odd-numbered holidays (left column), and the father shall have visitation on the even-numbered holidays (right column). In the even-numbered years (i.e. 2012, 2014, etc.), the father shall have the odd-numbered holidays and the mother the even-numbered holidays. Visitation shall be from 9:00 a.m. to 8:00 p.m., unless the child is in school that day in which case visitation shall be from immediately after school or at 3:30 p.m., whichever is earlier, or as soon thereafter as possible, to 8:00 p.m.
5.  Each year at Christmas the RP shall have the children on Christmas Day and the NRP shall have the children from 1:00 p.m. to 9:00 p.m on Christmas Eve. The NRP also shall have the children from December 26 at 9:00 a.m. through December 31 at 6:00 p.m., provided the children are returned to the RP not less than 24 hours before they are to resume school. If the NRP has the New Year's Visitation as set forth in Paragraph 4 above, then the NRP may keep the children overnight on December 31 and return the children on January 1 at 8:00 p.m. Once the Christmas holiday begins for the school district which the child is or will be attending, then the alternating weekend visitation and mid-week visitation shall cease. The midweek visitation shall resume immediately after the 1st of January and alternating weekend visitation shall resume on the Friday after the 1st day of January with the non-residential parent receiving the child for that weekend.
6.  On Mother's Day and Father's Day, no matter whose turn for visitation, the children shall be with the appropriate parent on those days. Visitation shall be from 9:00 a.m. to 8:00 p.m.
7.  The NRP shall be to entitled reasonable visitation during the summer, depending upon the age of the child, as follows:
 	A.  Six (6) weeks – for children age 2 and older;
 	B.  Two (2) weeks – birth to age 2.
Unless otherwise agreed, there shall be no continuous visitation of longer than two (2) weeks at a time. In addition, the alternate weekend and alternate midweek visits set forth in Paragraphs 1 and 2 above shall be suspended during the summer beginning when the NRP begins exercising the six (6) weeks of visitation set forth in paragraph 7A. The alternating weekends and midweek visits shall resume the second Friday after the conclusion of the last summer visitation period to allow the RP to be able to spend uninterrupted time with the children to take a vacation, if they desire. If the NRP chooses not to exercise any of their blocks of summer visitation or if the child is under two (2) years of age, then the parties shall continue utilizing the alternate weekend and alternate midweek visits as set forth in Paragraphs 1 and 2, above, except that the RP shall be entitled to a two (2) week uninterrupted block during the summer to take a vacation, if they desire. For the purposes of this provision, “summer” shall be defined as the summer vacation from school for the public school district in which the children reside, unless the children attend private school. If the children attend private school, then the schedule of that private school shall control. For children birth to age 2, there shall not be a visitation period for the RP between the two (2) weeks of visitation.
8.  In order to help schedule and facilitate summer visitation, RP shall exchange written notice of their respective vacation schedules prior to March 15 of each year. Taking into consideration the RP's vacation schedule, the NRP shall provide written notice to the RP prior to March 31 of each year of the specific weeks the NRP intends to exercise his or her visitation. Absent good cause, the parties shall follow the schedule adopted in this manner. Failure of the NRP to notify the RP by March 31 of their intent to utilize their summer visitation may result in the Court not enforcing all or part of the summer visitation period in Paragraph 7, above, and/or the Court requiring the NRP to work around the RP's vacation schedule.
9.  In even-numbered years, the NRP shall be allowed to exercise visitation during spring break and the Thanksgiving holiday. The spring break visitation shall consist of the five (5) weekdays during which spring break is observed, plus the NRP's regularly scheduled alternate weekend visit either at the beginning of or at the end of spring break for a total of seven (7) days. Therefore, if the normal alternating weekend is at the beginning of the spring break visitation period, then spring break visitation shall end at 6:00 p.m. on the Friday of spring break week. If the normal alternating weekend is at the end of the spring break visitation period, then spring break visitation shall end at either 6 p.m. on the last Sunday of spring break or returning the child to day care or school or at 9:00 a.m., if the child is not in school, on Monday if the parties normally return the children on Mondays under Paragraph 1 above.  If spring break of the NRP is less than five (5) weekdays, then the NRP who has the child for that break can keep the child for five (5) weekdays as provided above so long as NRP can get the child to and from school on time, otherwise the children shall be returned by 6 PM the day before school is to resume.
The Thanksgiving visitation shall begin at 6:00 p.m. on the last day of school prior to Thanksgiving Day for the public school district in which the children reside, unless the children attend private school, in which case the visitation will begin at 6:00 p.m. on their last day of school prior to Thanksgiving Day and shall end at 6 p.m. Sunday evening. The other party shall have the next weekend after Thanksgiving weekend to recommence the alternating weekend schedule. In odd-numbered years, the RP shall have the children for spring break and Thanksgiving as set forth above.
The Thanksgiving visitation shall begin at 6:00 p.m. on the last day of school prior to Thanksgiving Day for the public school district in which the children reside, unless the children attend private school, in which case the visitation will begin at 6:00 p.m. on their last day of school prior to Thanksgiving Day and shall end at 6:00 p.m. Sunday evening.  The other party shall have the next weekend after Thanksgiving weekend to recommence the alternating weekend schedule. In odd- numbered years, the RP shall have the children for spring break and Thanksgiving as set forth above. 
10.  In odd-numbered years, the NRP shall be allowed to exercise visitation during the fall break from school. The fall break visitation shall consist of the five (5) weekdays of fall break plus the NRP's regular alternate weekend visitation either immediately before or after fall break for a total of seven (7) days. Therefore, if the normal alternating weekend is at the beginning of the fall break visitation period, then fall break visitation shall end at 6:00 p.m. on the Friday of fall break week. If the normal alternating weekend is at the end of the fall break visitation period, then fall break visitation shall end at either 6:00 p.m. on the last Sunday off all break or upon returning the child to day care or school or at 9:00 a.m., if the child is not in school, on Monday if the parties normally return the children on Mondays under Paragraph 1 above. In even numbered years, the RP shall be allowed to have the children during fall break as set forth above. If fall break of the NRP is less than five (5) weekdays, then the NRP who has the child for that break can keep the child for five (5) weekdays as provided above so long as NRP can get the child to and from school on time, otherwise the children shall be returned by 6 PM the day before school is to resume.
11.  All parties transporting children to or from any scheduled visit, or at any other time, are expected to comply with the provisions of KRS 189.125(3), which provides as follows:
 	(a)  Any driver of a motor vehicle, when transporting a child of forty (40) inches in height or less in a motor vehicle operated on the roadways, streets, and highways of this state, shall have the child properly secured in a child restraint system of a type meeting federal motor vehicle safety standards.
 	(b)  Any driver of a motor vehicle, when transporting a child under the age of seven (7) years who is between forty (40) inches and fifty (50) inches in height in a motor vehicle operated on the roadways, streets, and highways of this state, shall have the child properly secured in a child booster seat.
Either parent may refuse to release the child to the other parent or anyone else who is not in compliance with the applicable law.
12.  Unless otherwise agreed or ordered by the court, when the RP intends to relocate with the children, then the RP shall comply with any requirement of Kentucky law or Kentucky Rules of Family Court Procedure and Practice regarding notification to the other party or approval of the Court.
13.  Unless otherwise agreed or ordered by the court, the NRP shall be responsible for picking up the children at the beginning of any scheduled visitation period and the RP shall be responsible for picking up the children at the end of any scheduled visitation period, excluding the end of the alternate weekend visitation if the child is returned to school or day care as set forth in Paragraph 1, above.
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Text
Pursuant to KRS 23A.010, RCr 13.02 and SCR 1.040(3)(a), the following rules are adopted for procedure in the Christian District Court and may be cited by the abbreviation “CDR” followed by the appropriate rule number:
These Rules supplement the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Christian District Court Rules.
These Rules shall he constructed to secure a just and speedy determination of all matters. The Court may suspend any of these rules whenever justice requires.
RULE 1.  EFFECTIVE DATE.
Rule 1.01.  Repeal of Prior Rules.
Text
Any rules of practice heretofore adopted by this Court shall be repealed, and the following rules shall take effect and be in force on and after the approval by the Chief Justice of the Supreme Court of Kentucky.
Rule 1.02.  Amendments & Effective Date.
Text
Any amendment, deletions from and additions to these rules shall take effect thirty days after they have been approved by the Chief Justice.
RULE 2.  DIVISIONS.
Rule 2.01.  Two Divisions.
Text
The Christian District Court shall convene and transact business in two divisions, to be designated as “Christian District Court, Division I” and “Christian District Court. Division II.”
Rule 2.02.  Adams Division I.
Text
The Hon. John Lindsey Adams and his successors in office shall preside over Division I of this Court.
Rule 2.03.  Cotthoff Division II.
Text
The Hon. John Foster Cotthoff and his successors in office shall preside over Division II of this Court.
Rule 2.04.  Assignment of Cases.
Text
Case assignments are set in the interest of justice to avoid “forum or judge shopping” and in the interest of judicial efficiency to allocate a similar caseload within the county and therefore may not be waived by parties, police agencies, clerks or attorneys.
 	(1)  Civil cases. All civil cases shall be assigned randomly by the Office of the Circuit Court Clerk (“Clerk”) using the random judge assignment software.
 	(2)  Criminal/Traffic cases. All criminal and traffic  cases shall be assigned initial court dates by the Clerk according to the date listed on the summons, citation, citation, or pretrial release for cases where the defendant is not in custody. The Clerk shall assign initial traffic and criminal cases to the nest available arraignment date for cases where the defendant is in custody. However, the Clerk shall make every attempt to set co-defendants in the same division and to set new cases for a pending defendant in the same division for judicial efficiency.
Rule 2.05.  Inter-Division Transfers.
Text
Upon orders signed by the Judge of either division, a proceeding may be transferred from one division to the other when the Judge of either division to which a case has been assigned is disqualified, when co-defendants each have pending cases, when the necessity for an early trial date arises, or when good and sufficient reasons so require in the opinion of the Judge of either division.
Rule 2.06.  Absence of Presiding Judge.
Text
(1)  Criminal Cases. Regardless of the assignment of a proceeding to a particular division, the Judge of either division may, in the absence of the other, exercise jurisdiction and sign any order or entertain any proceeding requiring immediate attention when the Judge to which said proceeding is assigned is not readily available or is incapacitated to enter said order. This shall include search warrants, arrest warrants, bench warrants, summons, setting of bond, preliminary hearings, detention of juveniles, and any other matter requiring expeditious treatment.
(2)  Civil Cases. Regardless of the assignment of a case to a particular division, the Judge of either division may in the absence of the other Judge sign a restraining order or other order needed for any temporary extraordinary relief until such matter can be considered by the Judge of the division to which said case has been assigned, provided the applicant's rights are being or will he violated and he or she will suffer immediate and irreparable injury by delay, as shown by verified complaint, affidavit or sworn proof. In like circumstances, either judge may sign Emergency Involuntary Requests for Evaluation or Hospitalization.
RULE 3.  JURY SELECTION AND MANAGEMENT.
Rule 3.01.  Procedures.
Text
Procedures for the selection of persons to serve on juries shall be governed by the applicable Kentucky Revised Statutes and Administrative Procedures of the Court of Justice.
Rule 3.02.  Empaneling.
Text
A new petit jury will be empaneled on the first Monday of each month in January, March, May, July, September and November liar a two-month period of service. Once empaneled, a member of the petit jury shall continue to serve in that capacity until a new petit jury is empaneled or until the completion of the last case on which that juror was selected to serve, whichever occurs later. For any reason authorized by KRS 29A.100, either Judge may excuse any juror from additional service at any time. If Monday is a holiday, jurors will be empaneled on Tuesday or Wednesday at the election of the orienting Judge.
Rule 3.03.  Orientation.
Text
The petit jury will receive orientation under the instruction of either of the District Judges on the first Monday of each month in which a petit jury is seated.
Rule 3.04.  Juror Qualification Forms.
Text
The Christian County Attorney and Office of Public Advocacy shall each be entitled to one copy of the set of Juror Qualification Forms for those jurors seated in the District Court petit jury. Private counsel and pro se litigants may request copies of the Juror Qualification Forms from the Clerk’s Office for a fee of $.25 per copied page or the current fee assessed by the Circuit Clerks Office.
RULE 4.  COURT SCHEDULE.
Text
Court Dates for Divisions I and II
 Monday 8:30 a.m. Civil, Probate and Evictions (Alternated weekly between Divisions) 10:00 a.m. Small Claims (Alternated weekly between Divisions) 11:00 a.m. Division II Veterans Treatment Court 12:00 p.m. Division I Criminal Arraignments (Video) 1:00 p.m. Division II Criminal Court Tuesday 8:30 a.m. Division II Traffic Court Arraignments (Video) 9:00 a.m. Division I Traffic Court 1:00 p.m. Division II Criminal Arraignments (Video) 1:00 p.m. Division I Juvenile Court 2:00 p.m. Division II Guardianship Hearings Wednesday 9:00 a.m. Division I Criminal Court w/Video Arraignments 9:00 a.m. Disability Proceedings (1 st  Wednesday each month) 1:00 p.m. Mental Health WSH Thursday 8:30 a.m. Division II Traffic Court Arraignments (Video) 9:00 a.m. Division II Traffic Court 12:00 p.m. Juvenile Drug Court 1:00 p.m. Division I Criminal Court Arraignments (Video) 1:00 p.m. 3 rd  Thursday Insurance Monitoring Court 4 th  Thursday International Court Friday 9:00 a.m. Division II Criminal Court w/Video Arraignments
Click to view table.
RULE 5.  CRIMINAL PROCEEDINGS.
Rule 5.01.  Arraignments.
Text
Prisoner arraignments will be held every weekday all year, except on court holidays as set by the Administrative Office of the Courts. Non-prisoner arraignments shall be held as set out hereinabove. If a judge is ill or absent, he shall request the judge of the other division or a special judge to arraign all prisoners for the county. All arraignments for prisoners arrested since the last court date and still incarcerated shall be handled through video arraignment from the Christian County Jail via video link in open court. The Judges may alter the video schedule on any given day due to malfunction, illness, absence or for convenience at the joint discretion of the judges.
Rule 5.02.  Pretrial Conferences.
Text
Pretrial Conferences will be held on the date and time set out in the Pretrial Conference Order. Pretrial Conferences will he held as a matter of course in all criminal/traffic cases in which a jury or bench trial has been requested. At that time, both parties should exchange all proposed exhibits, proposed instructions, and any motions.
When the defendant's case has been scheduled for a trial, all reasonable efforts shall be made to prevent unnecessary delay of the trial and inconvenience to the jury. Attorneys and defendants are to use their best efforts towards settlement and should exhaust completely all efforts towards settlement no later than the date of the pretrial conference.
Rule 5.03.  Motions.
Text
Motions on criminal or traffic matters will ordinarily be heard on Thursday afternoons, or at other times amenable to the parties and the Court, with scheduling via the Court's Administrative Assistant. Motions must be prepared and filed with the Clerk at least seven (7) days prior to the hearing date with copies of said motion to be served on both the opposing party and the Court's Administrative Assistant. Any motion not filed at least seven (7) days prior to the hearing date will be removed from the Court's motion docket and returned to the regular criminal or traffic docket for further proceedings.
Oral motions may be made on the record in open court, but in the discretion of the Court, may be set to be heard at a date and time later should the Court determine that a hearing on the motion at that time will disrupt on-going court proceedings.
Rule 5.04.  Trials.
Text
Jury trials will be scheduled as follows:
 Division I Thursdays & Fridays Division II Tuesdays & Wednesdays
Click to view table.
The jury will be seated promptly at 9:00 a.m. unless otherwise notified by the Court. Attorneys for both parties are expected to be in court prepared for any pretrial motions by 8:30 a.m. The parties should present to the court at that time the proposed instructions so that the case can proceed without undue delay.
Bench trials shall be set on written waiver of the Defendant, consent of the Commonwealth and approval of the Court.
All exhibits not required to be maintained or disposed of by statute filed in the Christian District Court shall be withdrawn by the party so filing within thirty (30) days after the appeal time in the case has expired, and upon the party's failure to do so, the Clerk is directed to destroy the same according to the retention schedule.
Rule 5.05.  Representation by Counsel.
Text
(1)  Indigent Defendants. All defendants charged with violation of the penal statutes who are found by the Court to be indigent shall he represented by the Kentucky Department for Public Advocacy. The Court shall appoint that organization to conduct the defense of the case, subject only to recoupment orders based on ability to pay if appropriate in the discretion of the Court.
(2)  Withdrawal or Removal of Counsel. 
 	(a)  Appointed Counsel. Except on a showing of extraordinary circumstances, counsel appointed by the Court will not he removed or permitted to withdraw on grounds of personality conflict or refusal of the defendant to cooperate with counsel. Appointed counsel may be allowed to withdraw if ability to pay for retained counsel is shown during representation, but before the day of trial. Withdrawal will not be allowed on the day of trial based on a defendant's newly acquired ability to pay for retained counsel.
 	(b)  Retained Counsel. Except for good cause shown, retained counsel who has appeared for the defendant at any proceeding will not he permitted to withdraw prior to entry of final judgment without the filing of a written motion, served on the defendant, setting forth grounds for the motion. “Retained counsel” means any attorney authorized to practice before this Court who has not been appointed by the Court to represent the defendant.
(3)  Attorney Appearances. Attorney appearances shall be made with a client for arraignment on felonies. No attorney may appear on behalf of his client for pre-trial conferencing, preliminary hearing or trial and excuse the presence of the Defendant, without leave of the Court. Only the Court may excuse the presence of the Defendant for good cause shown. Motions made by attorney for the Defendant do not require the presence of the Defendant unless requested by either party and notice given to the Defense counsel. (e.g. Motion for bond assignment when affidavit filed, motion for new trial date, motion for discovery.)
Rule 5.06.  Discovery.
Text
All motions for discovery made pursuant to RCr 7.24 shall be made at least thirty (30) days prior to the trial date. Failure to file a timely motion for discovery will be cause for the court to consider the discovery waived. All motions for discovery must be in writing and accompanied with a prepared order.
Rule 5.07.  Search Warrants.
Text
Copies of all search warrants and supporting affidavits shall be filed in the Clerk's office pursuant to RCr 13.10. An executed copy shall be filed by the executing officer in the clerk's office within 24 hours of execution, pursuant to CR 6.01. If an arrest results therefrom, the above paper shall he placed in the case file of the defendant. Supporting affidavits shall be sworn to before any judge.
Rule 5.08.  Traffic Court/Misdemeanor Court.
Text
In the interest of judicial efficiency and economy the following are accepted as local rules of practice concerning Traffic Court/Misdemeanor Court and attorneys, Clerk, officers, and defendants may rely on these rules to govern their advice and actions.
(1)  Registration Charges, No License, No License in Possession, and Expired License. The Clerk may accept front the Defendant and file with the Court any proof of license or registration. No appearance will be necessary for the Court to dismiss.
(2)  Statutorily Set Fines for Traffic Violations and Speeding Tickets. Any Defendant may submit fines and court costs for pre-payable, statutorily set fines and court costs to the Circuit Clerk's office in advance of a court date. Such submission may be accepted by the Court as a plea of guilty by the Defendant and will release the Defendant from personal appearance.
(3)  Bench Warrants/Failure to Appear Suspensions of License. In the discretion of the presiding judge, bench warrants and failure to appear suspensions of driver's license will not be recalled without the appearance of a defendant in court. Such requests to recall bench warrants and failure to appear suspensions of driver's license shall be placed on the docket by written motion of attorneys or written request of defendants.
Even without the personal appearance of the Defendant, the Clerk shall consider as recalled any bench warrant for fines and court costs which have been paid in full and shall notify DOT to recall any attendant FTA of a driver's license.
(4)  Pre-payable Offenses. 
 Upon review of the Clerk's Manual and the correspondence of the Administrative Office of the Courts for the Christian Circuit Court Clerk regarding pre-payable offenses, the following shall govern Pre-payable Docketing by clerks:
 		(a)  Prepayable Docket.  Prepayable citations shall be handled by the Clerk's office in accordance with the Clerk's manual.
 		(b)  Request for Court Date.  Request by a Defendant for a court dale: Clerk shall set matter for a Trial by Court as the next regularly scheduled date for that particular Court.
 		(c)  Statutory Corrections.  The Clerk may correct any notation by an officer on a citation to conform to the Kentucky Revised Statutes regarding whether the citation requires a court appearance or may he pre-paid into court in lieu of appearance. Any fines and court costs assessed by an officer as pre-payable shall he honored by the Clerk.
 		(d)  AI.  The Clerk may accept pre-payment for any citation for Alcohol intoxication (1st or 2nd offense within a 12 month period) at the rate set statutorily for Alcohol Intoxication and excuse the Defendant from appearance in Court.
 		(e)  Traffic citations where the defendant is a minor must be marked for court per KRS 189.999(1).
(5)  UOR Consistency with Charges.  The Clerk shall have the authority to correct any obsolete UOR code used in a citation with the current up to date code for that same violation when entering citations; to correct any UOR code to match the charging language of the citation; and to correct any notation of Limited Access by adding or deleting the same in accordance with the DOT schedule Limited Access Roads on file.
(6)  Hardship License Requests.  Defendants seeking Hardship Licenses following convictions in Driving Under the Influence cases may file the required Petition and Tendered Order and submit to the Clerk. The Clerk shall set matter for hearing on the next available court date in the appropriate division.
Rule 5.09.  Miscellaneous.
Text
(1)  Alcohol and Drug Education Notice to Attend.  At the time of entry of plea in any DUI case, the Defendant shall be referred for Alcohol and Drug Education to a state approved ADE provider with whom the defendant intends to enroll.
(2)  Prisoner Transport.  No prisoners shall be transported to Court except at the request of the judges, pre-trial release officers, or Clerk.
(3)  Shock Probation Motions.  Motions for Shock Probation shall be made in writing and filed with the clerk to he heard “At the Convenience of the Court.” When Shock Probation Motions are filed, the Clerk shall immediately submit the motion with the file to the Judge's chambers for review. Regardless of whether an attorney or party so requests or files, the Clerk shall not docket the motion for a motion day or bring a prisoner from jail without an Order front the judge. In conformance with KRS 439.267(2), hearings will only be set “in the discretion of the trial court.”
RULE 6.  CIVIL PROCEEDINGS.
Rule 6.01.  Motions.
Text
Civil matters shall be heard as set out hereinabove in both divisions. Any motion shall be filed and served on the opposing party at least seven (7) days prior to the date set for hearing said motion.
Rule 6.02.  Motions under Civil Rule 78(2).
Text
A movant at his or her option may bring his/her motion under the provisions of CR 78(2) which makes provisions for determination of motions without oral hearings upon brief written statements of reasons in support and opposition.
The movant in his or her certificate of service or elsewhere in the motion shall state that the motion is made under CR 78(2) and shall direct the opposing party's/attorney's attention to the fact that under this local rule the motion may be granted routinely by the Court ten (10) days after filing unless an objection is received or a response is filed and the matter shall be set on the next regularly scheduled motion day.
Rule 6.03.  Jury Trials.
Text
(1)  Jury trials shall be set as scheduled with the Court. A pretrial conference for all matters set for jury trial shall be set on a special date by the court. At the pretrial conference, both parties will he prepared to list the witnesses they intend to call, instructions to the jury, and an exchange of any and all exhibits to be introduced into the record. Failure to do so at the pretrial conference shall be grounds to exclude said witness, exhibit, or instruction.
(2)  In a jury trial, Counsel objecting to evidence or questions shall state the objection and the general nature of the basis of the objection only. If counsel desires to make further argument for reason for objection, counsel shall ask to approach the bench to argue the objections on the record at bench conference.
Rule 6.04.  Bench Trials.
Text
Bench trials shall be set by the court on specific dates. A pretrial conference for all matters set for jury trial shall be set on a special date by the court. At the pretrial conference, both parties will be prepared to list the witnesses they intend to call and an exchange of any and all exhibits to be introduced into the record. Failure to do so at the pretrial conference shall be grounds to exclude said witness, exhibit, or instruction.
Rule 6.05.  Settlements.
Text
(1)  Upon the settlement of any civil action which is set for trial, the parties shall immediately notify the Clerk of the fact of settlement.
(2)  Upon the settlement of any action, an Agreed Order of either judgment or dismissal, signed by all parties or their counsel, shall be prepared and tendered to the presiding Judge for signature. Such Agreed Order shall be entered prior to the date of trial, if at all practicable.
Rule 6.06.  Summons Recall.
Text
In all District Court civil cases in which an Order closing the case is entered, the Clerk shall recall any outstanding civil summons in that case and so note in the KY Courts system.
RULE 7.  MOTION PRACTICE — ALL DIVISIONS.
Rule 7.01.  Direct Submissions.
Text
Any motion accompanied by an “Agreed Order”, any motion for a default judgment, Informal Final Settlement, or any motion filed pursuant to Civil Rule 78(2) may be filed with the Clerk and sent directly to the presiding Judge by the Clerk for review/submission. All other motions must be noticed for a hearing at Motion Hour pursuant to the type of case to be heard.
Rule 7.02.  Service of Motions.
Text
Each motion shall be served upon opposing counsel or party not represented by counsel and entitled to notice and shall be as described in Civil Rule 5.02. All post-judgment motions must be served upon the opposing party.
Rule 7.03.  Subject Matter.
Text
Each motion shall state therein, in general terms, the subject matter of the motion and the action of the Court requested by the movant.
Rule 7.04.  Tendered Orders Required.
Text
No motion, including Motions to Suppress, Motions to Dismiss, and Motions For Bond Assignment, will be heard by the Court unless same is accompanied by a tendered order which the movant desires the Court to enter.
Rule 7.05.  Hearings.
Text
Any hearing required pursuant to a motion will, at the calling of the motion, be heard at said time or assigned to a date and hour for hearing. Except for good cause shown, any motion requiring a hearing of more than 15 minutes or requiring witness testimony may be assigned for hearing at a specific time.
Rule 7.06.  Incorrect Case Name or Number.
Text
Any motion which is filed where the case number cited by the attorney does not correspond with the case name on file with the District Clerk's office shall be clocked in, but will be voided and returned to the attorney without placing on a docket for court review or action, noting that the matter was not placed on the docket as requested and the specific reason therefore; (e.g. “Unable to docket: case number does not match defendant name in KYCourts.”) It is not the responsibility nor authority of the Clerk/Deputy clerk to correct any errors in case numbers or case names on motions filed by attorneys.
Rule 7.07.  Fax Transmissions.
Text
Fax transmissions are not acceptable as court filings. All motions must be filed by hard copy with original signatures to the Clerk in order to be considered as filed and be placed on a court docket. Fax transmissions may be accepted in lieu of any telephonic conversations otherwise acceptable (e.g. first telephonic request for one week continuance of arraignment, notice of eviction settlement.). Simple requests by Defendants to re-docket a case may be faxed or electronically transmitted to the Clerk's office. This rule does not preclude any electronic filing available to our statewide Kentucky Court.
Rule 7.08.  Subpoena Issuance.
Text
The use of digitized signatures by the Circuit Clerk's Office or any issuing attorney is appropriate if authorized by the signatory for purpose of issuing subpoenas.
RULE 8.  UNIFORM PROTOCOL DOMESTIC VIOLENCE CASES.
Rule 8.01.  Emergency Protective Orders (EPOs) and Domestic Violence Orders (DVOs).
Text
Pursuant to KRS 403.735(3), the Christian Circuit Court, the Christian Family Court and the Christian District Court hereby set out the procedures for twenty Your (24) hour accessibility to Emergency Protective Orders (EPOs) and Domestic Violence Orders (DVOs).
A current copy the Christian County Domestic Violence Protocol are appended hereto and adopted as though fully set out herein.
RULE 9.  SMALL CLAIMS COURT.
Rule 9.01.  Court Calendar.
Text
Small claims court will be held every Monday at 10:00 a.m., unless otherwise directed by the Judge of the Division.
Rule 9.02.  Issuance of Summons.
Text
Summons shall be issued to the address or addresses as noted by the Plaintiff in a Small Claims action. Summons shall be delivered to the Christian County Sheriff Office for service unless otherwise requested by the Plaintiff. Plaintiff shall pay directly to the Christian County Sheriff any fee associated with such service. The Christian County Sheriff Office shall use its best efforts to serve all Small Claims summonses with dispatch so that each Defendant shall have at least the statutory twenty days' notice before the date set for the Trial by Court. The Christian County Sheriff shall return to the Clerk any summonses for Small Claims that have less than twenty (20) days remaining before the date of the hearing. The Clerk shall re-issue the summons for those cases and notify the Plaintiff of the new date. The re-issue shall not require a new payment for filing or service.
Practice before the small claims session of District Court shall be in conformity with the provisions of KRS 24A-200 to 24A-360 inclusive. Settlements reached prior to trial shall be in writing and in conformity with the settlement agreement form obtainable from the office of the clerk of the small claims session.
Rule 9.03.  Continuances.
Text
A continuance of a small claims action may be granted only for the reasons set forth in KRS 24A.280(3). The parties may agree to continue a hearing, and in such event, shall tender an agreed order of continuance. Any ex parte motions for continuances will not be considered.
RULE 10.  PROBATE COURT.
Rule 10.01.  Court Calendar.
Text
Probate court will be held every Monday morning at 8:30 a.m. The presiding judge may allow probate matters to be heard at other days or times.
Rule 10.02.  Filing Deadlines.
Text
Matters for probate court shall be filed with all proper fees and copies at least by 2:00 p.m. two business days prior to the scheduled probate date.
Rule 10.03.  Authentication of Last Will and Testament.
Text
A Last Will and Testament offered for probate, which is not self-proving. Will not be accepted unless proof is submitted to the court regarding its due execution. This proof may be in the form of oral testimony before the court or by affidavit.
Rule 10.04.  Notice.
Text
Unless the person seeking appointment as a personal representative is named executor/executrix in a will offered for probate, notice of the hearing of the appointment must be given to all heirs-at-law. The notice must be given in writing at least live (5) days before the hearing date and filed in the record. In lieu of such notice, the Court will accept a waiver from each heir indicating that he or she desires the person seeking appointment as administrator/administratrix be appointed.
Rule 10.05.  Bond and surety.
Text
The personal representative shall be required to make a bond. The amount of this bond shall be the estimated value of the personal property of the estate for which the fiduciary is entrusted. Surety will be excused where the will requests that surety not be required or in the discretion of the court when it is deemed unnecessary for protection of the estate where there is a waiver of surety executed by all parties.
RULE 11.  JUVENILE COURT.
Rule 11.01.  Court Calendar.
Text
Juvenile Court will be held on Tuesday afternoon at 1:00 p.m.
Detention hearings, and any other emergency matters that arise between regular Juvenile days will be heard on any weekday as set by the presiding judge, within the statutory parameters.
Each Judge reserves the right to assign a special adjudication date for a particular case on any given day.
Rule 11.02.  Filling Deadlines.
Text
All matters for Juvenile Court shall be filed one week in advance of the juvenile docket, unless good cause is shown and advance permission from the judge is given.
RULE 12.  FORCIBLE DETAINER/EVICTION ACTIONS.
Rule 12.01.  Court Calendar.
Text
Forcible detainer/eviction actions will be heard every Monday at 8:30 a.m. The Clerk shall schedule dates for individual cases with adequate time for sufficient legal notice to be delivered to a tenant before hearing date.
Rule 12.02.  Required Signature.
Text
If the property is owned by an individual, a Forcible Detainer Complaint must be signed by the property owner or by an attorney who is representing them.
Rule 12.03.  Attorney Required for Corporation or LLC.
Text
If the property is owned by a corporation or limited liability company, an attorney must sign the Forcible Detainer Complaint and appear in court on the date of the hearing. A representative of a corporation cannot appear in court on the corporation's behalf without an attorney present.
Rule 12.04.  Proof of Written Notice to Vacate.
Text
Proof of a written notice to terminate the tenancy is required and must be made 30 days before the hearing. Said 30-day notice may be waived if agreed to in writing, in which case proof of said waiver must be shown to the Court at the time of the hearing. No forcible detainer complaint shall be filed until the appropriate notice period has lapsed.
Rule 12.05.  Request for Jury Trial.
Text
A request for a jury trial must be made before the Court hears any evidence of the parties.
Rule 12.06.  Warrant tor Possession.
Text
If no appeal is taken within seven (7) days of the entry of the Forcible Detainer Judgment, the Plaintiff (landlord) may request an Eviction Notice - Warrant for Possession from the Clerk's Office.
RULE 13.  GUARDIANSHIP, MENTAL HEALTH & DISABILITIES.
Rule 13.01.  Court Calendar.
Text
(1)  Emergency guardianship, mental health and disability cases will be scheduled within the time limits of the applicable statutes as directed by the presiding judge.
(2)  Annual and biennial reviews and motions concerning guardianship, mental health and disability cases shall be heard with the Probate Docket Division II.
(3)  Disability and mental health jury proceedings shall be heard on the first Wednesday of each month, unless otherwise scheduled by the Court. Emergency disability petitions will be heard within seven (7) days of the request, and the burden shall be upon the party to show that an emergency exists which endangers the health and safety and protection of the person's property which becomes necessary prior to the jury trial. Said emergency hearings are typically held on Tuesdays at 2:00 p.m.
RULE 14.  GENERAL COURTROOM PROCEDURE/PRACTICE.
Rule 14.01.  No Smoking, Cell Phones, Pagers.
Text
There will be no smoking permitted in the Courtrooms or hallways of the Christian County Justice Center. The definition of smoking includes electronic cigarettes. Cell Phones/pagers must be set in the “vibrate only/silent alarm” mode or be turned off so as not to create any nuisance or distraction in the courtroom.
Rule 14.02.  Attorney Attire.
Text
All attorneys participating in a court proceeding shall wear suitable attire, in keeping with the dignity of the proceeding.
Rule 14.03.  Head Attire.
Text
No head attire may be worn in the courtroom unless required for medical or religious purposes or for good cause shown.
Rule 14.04.  Weapons.
Text
No weapons shall be permitted on or about any person in the courtroom or courthouse, except for law enforcement officers in their official duties.
Rule 14.05.  Children.
Text
The presence of young children is discouraged, and if disruptive, they will be required to leave. Bringing young children to Court will not advance a case on the docket, nor will it hamper the ability of the Court to dispose of cases as necessary.
Rule 14.06.  Counsel Tables.
Text
During trial, only the attorneys actively participating in a trial and the parties shall be seated at counsel tables. During motion days, only attorneys or those indicated by the Court otherwise shall he seated at counsel tables.
Rule 14.07.  Attorney Bias.
Text
No attorney shall by words or conduct manifest bias or prejudice, including but not limited to bias or prejudice based upon race, gender, religion, national origin, disability, age, sexual orientation, or socio-economic status as directed to parties, witnesses, counsel, court staff or others.
Rule 14.08.  Code of Professional Courtesy.
Text
This Court hereby adopts the Code of Professional Courtesy of the Kentucky Bar Association as may he amended from time to time.
Rule 14.09.  Judicial, Staff and Court Official Courtesy.
Text
The Court hereby recognizes the Rules of the Supreme Court in Canon 3.B(4). A judge shall be patient, dignified and courteous to litigants, jurors, witnesses, lawyers and others with whom the judge deals in an official capacity, and require similar conduct of lawyers and of staff, court officials and others subject to the judge's direction and control.
Rule 14.10.  Time for Summations.
Text
The Court may fix the amount of time allowed to counsel for each party for arguments for each party in all jury actions. Counsel may suggest to the Court the time limitation to be placed. If any party is dissatisfied with the time assigned by the court, objections must be noted at the time of the ruling of the Court in that case.
Rule 14.11.  Improper Argument.
Text
No attorney shall assert in argument his personal belief in the justness of his client's cause or in the veracity of any witness. No attorney shall ask a jury to place themselves in the position of his client or of the opposing party.
Rule 14.12.  Contact with Jurors.
Text
After the conclusion of a jury trial and only after the final service of all jurors tor that petit jury month, attorneys may contact jurors regarding trials on which the juror served or participated in voir dire. Each juror may decline to speak with any attorney. Attorneys are not to contact any juror until the final conclusion of all petit jury trials for that term so as not to create any appearance of impropriety or overreaching toward any juror.
Rule 14.13.  Violation of Rules.
Text
No attorney shall, nor cause any one on his staff or acting on his behalf, violate these rules of conduct.
Rule 14.14.  Official Record.
Text
The Official Record of the Christian District Court shall be made on either video or audio recording whichever is more readily available and in working condition.
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Rule 1.  Jury Terms.
Text
A.  Terms.
January Term: Beginning on the first week in January and running for three (3) months.
April Term: Beginning on the fist week in April and running for three (3) months.
July Term: Beginning on the first week in July and running for three (3) months.
October Term: Beginning on the first week in October and running for three (3) months.
B.  A Grand Jury shall be empanelled for each jury term during the year.
Rule 2.  Motion Practice.
Text
A. Designation of Motion Days.
The first Monday and third Monday of each month are designated as Motion Days. Whenever a Motion Day falls on a state holiday, Motion Day shall be the next day which is not a Saturday, Sunday or state holiday, unless otherwise ordered by the Court. If court is cancelled on Motion Day due to inclement weather, all motions scheduled for that Motion Day shall be re-docketed for the following Motion Day without the necessity of re-noticing the motions, unless otherwise ordered by the Court.
B. Designation of Times.
The Court will convene its civil and criminal motion dockets on Motion Days as follows:
 Civil Motions: 9:00 A.M. Criminal Sentencing: 10:30 A.M. Criminal Motions: 1:30 P.M.
Click to view table.
Changes may occur in docket times at the discretion of the Court.
C. Motions and Motion Docket.
1.  Filing Deadline.
Written motions, other than those that may be heard ex parte, and notice of the hearing thereof, shall be served and filed with the Clerk of the Criminal or Civil Division before 4:00 P.M. the Wednesday preceding the Motion Day designated in the notice.
2. Motion Docket.
The Clerk shall keep a Motion Docket on which he or she will docket all motions assigned for hearing on each Motion Day, either by Court order or by notice duly served. However, no motion or action shall be heard on Motion day unless the motion is filed with the Clerk before 4:00 P.M. on Wednesday preceding the Motion Day designated on the notice, except by leave of Court.
Every motion, other than those which may be heard ex parte, shall appear upon the motion docket. At the time notice of the motion is served on the adverse party, a copy of the notice and motion shall also be furnished to the Judge of the Court at his/her office at Madisonville, Kentucky, and failure to so furnish such a copy shall be cause for the Court to delay hearing of said motion until the next motion day, if the Court so desires.
An Order continuing the hearing of a motion to a later date shall be prepared, where appropriate, by the movant and filed with the Clerk after execution by the Judge, so that the motion may be docketed for the date to which continued.
The Court, in its discretion, may hear and determine any motion or other matter before it at any time in accordance with the Rules of Civil Procedure.
3. Notice of Motions.
All motions, except those included in the Answer, and all exceptions or objections taken to any commissioner's report or opinion, when served on the adverse party, shall be accompanied by a notice setting a certain date on which said motion shall be heard. Any such motion or exception or objection not accompanied by a notice of the date for the hearing of said motion may be treated as if no motion had been filed.
4. Motions Under CR 78 (2).
A movant at his or her option may bring his/her motion under the provisions of CR 78(2) which, it will be recalled, makes provisions for determination of motions without oral hearings upon brief written statements of reasons in support and opposition.
The movant in his or her certificate of service or elsewhere in the motion shall state that the motion is made under CR 78(2) and shall direct the opposing attorney's attention to the fact that under this local rule the motion may be granted routinely by the Court ten days after filing unless an objection is received or a response is filed.
Should the party opposing the motion under Rule CR 78(2) wish to  have an oral hearing on the question he or she may file in his or her response so state, and shall proceed to have the motion set on the motion docket pursuant to Rule C(2).
(Comment: It is believed that this Rule will simplify things for attorneys who are making fairly routine motions, such as to amend a complaint or to bring in a third party defendant, which motions are usually routinely granted. If the opposing party has any statement to make in opposition to the motion he or she has the choice of simply filing a written response, and the court will then decide the question under Rule 78(2), or the attorney opposing the motion may file a response and set an oral hearing all as provided earlier in these rules.)
Rule 3.  Form and Entry of Orders and Judgments.
Text
A.  In all civil cases, whenever any ruling is made or verdict, decree or judgment rendered, an order, decree or judgment in conformity therewith shall be promptly prepared by counsel for the successful party as a separate instrument, shall be endorsed “have seen” by counsel for all parties thereto as being in conformity to the ruling, decree or judgment, and shall be presented to the Court. If the party against whom the order or judgment is endorsed is not represented by counsel, that fact shall be endorsed thereon.
B.  All such orders, decrees and judgments, as well as all pleadings and motions, shall bear a heading as follows:
COMMONWEALTH OF KENTUCKY HOPKINS CIRCUIT COURT, DIV. 1 MADISONVILLE, KENTUCKY 42431 CIVIL ACTION NO.  _________ 
C.  Once signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. It is suggested that to facilitate matters, counsel preparing the order or judgment may want also to deliver to the Clerk a sufficient number of copies thereof, together with properly addressed stamped envelopes, to assist the Clerk to complete service thereof when required by CR 77.04. Counsel may waive in writing service of any order or judgment and notice of entry.
Rule 4.  Guardians ad Litem  and Warning Order Attorneys. 
Text
A.  The Circuit Court Clerk shall maintain a roster of the names of attorneys from the Hopkins County Bar willing and qualified to serve as Guardians ad Lit em and/or warning order attorney. Attorneys shall be appointed to serve on a rotating basis. Should  an attorney wish to be placed or deleted from the roster to serve he or she shall make written request to the Clerk. The Clerk may make additions or deletions to the roster, provided that attorneys requesting to be added are qualified. All Guardians ad Litem shall participate in and complete the training provided by  the Administrative Office of the Courts. Whether an attorney is to be included or deleted from the list shall be routinely determined by the Clerk upon written application by the attorney unless the Clerk questions whether that attorney is in good standing with the Hopkins County Bar, which issue shall be submitted to the Chief Circuit Judge.
Rule 5.  Answers to Written Interrogatories.
Text
A.  In answering written interrogatories served on a party, each interrogatory shall be restated, followed by the answer.
Rule 6.  Reserved for Future Rules.
Rule 7.  Pre-Trial Practice.
Text
A.  Civil Cases.
 	1.  The Court, upon the motion of any party or upon its own motion, may enter a scheduling order at any time during the pendency of any action.
 	2.  At the pretrial conference counsel shall deliver to the Court and to opposing counsel proposed jury instruction s in jury cases; shall disclose the identity of all trial witnesses; and, shall be prepared to bring to the attention of the Court, significant evidentiary or procedural issues which are likely to arise during the trial. At the conclusion of all discovery either party may move the Court to schedule a final pretrial conference. 
 	3.  The order scheduling a final pretrial conference will require the parties to file trial briefs containing at least: 1) a succinct statement of the kind of action 2) a clear statement of the issues involved 3) a summary of the factual situation in regard to each claim or defense 4) an itemized list of the claimed special damages 5) a list of all exhibit s and charts which may be used at trial 6) a list of names and addresses of all witnesses who may testify and a brief summary of their testimony; a list of all exhibits, documents, charts, etc., intended to be introduced as evidence at trial; and a list of all stipulations attorneys believe can be agreed upon prior to trial 7) a statement of the principles of law involved in the case, supported by the citation of the appropriate authority and 8) requests for instructions subject to right of counsel to supplement such as may be required during trial, in the event the case i s to be tried by a jury.
B.  Criminal Cases.
Criminal cases may be assigned for pretrial conference on the motion of the Commonwealth or of the Defendant or on the Court's own motion.
C.  All Cases.
The Attorney who has the responsibility for the trial of a case, or some attorney designated by him or her and fully acquainted with the case and authorized completely to act in his or her absence, is expected to attend the pretrial conference.
Rule 8.  Pre-Sentence, Probation Revocation and “Shock” Probation Hearings.
Text
A.  It is the practice in the Hopkins Circuit Court that a hearing will be held in open court in every criminal case wherein the punishment that has been fixed includes any term of imprisonment. Likewise, a hearing will be held in  every case in which the Commonwealth has filed a Motion for the Court to revoke probation of a Defendant. At either such hearing, the Defendant may testify and may call witnesses.
B.  On a Motion by a Defendant for the Court to suspend further execution of a sentence of imprisonment, or for the Court to grant work release, or on a motion by the Commonwealth to revoke a work release program, the Court, in its discretion, may hold a hearing in open Court. At any such hearing, the Defendant may testify and may call witnesses. The Commonwealth may likewise call witnesses.
Rule 9.  Citation of Rules.
Text
These rules apply to the practice of law in the Hopkins Circuit Court and shall be cited as “RHCC” or “Rules of the Hopkins Circuit Court.”
Rule 10.  Assignment of Cases.
Text
Assignment of Case Number. Upon filing of a case, including the return of an indictment or the filing of an information, the Clerk shall assign a number to the case. Documentation showing the case number shall be attached to the record of the case. 
 Subsequent Pleadings. Pleadings, motions, orders and other papers subsequently filed in the case shall contain in the caption the case number and the criminal or civil division in which they are filed. 
Rule 11.  Exhibit Retention and Disposal.
Text
The Court hereby adopts by reference Supreme Court Administrative Order 2012-07, Kentucky Court of Justice Records Retention Schedule.
Rule 12.  Effect on Prior Local Rules.
Text
Prior local rules heretofore adopted by the Court are deemed superseded by these rules.
Rule 13.  Exhibit Retention and Disposal
Text
In cases not covered by these rules consult the Kentucky Rules of Civil Procedure.
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Rule 1.  Introduction and Administration.
Rule 1.01.  Introduction.
Text
These are the Local Rules of Practice of the Hopkins Family Court. These Rules supplement the Kentucky Rules of Civil Procedure (CR), the Kentucky Family Court Rules of Procedure and Practice (FCRPP), and the Kentucky Rules of Criminal Procedure (RCr). All prior rules for the Hopkins Circuit Court and the Hopkins District Court pertinent to practice in the Family Court are amended or rescinded as reflected herein. 
Where specified, these Rules may be supplemented by Family Court Calendars and Policies adopted periodically by the Court after notice to the Hopkins County Bar Association and the Hopkins Circuit Clerk, and approval of the Kentucky Supreme Court. If approved and adopted, policies, procedures, or calendars shall be available from the Offices of the Family Court Judge.
Rule 1.02.  Effective Date.
Text
The effective date of these Rules shall be the date of approval by the Kentucky Supreme Court. 
Rule 1.03.  Citation.
Text
These Rules may be cited as “LRFC” (Local Rules of the Family Court), or “Local Rules”. 
Rule 1.04.  Jurisdiction.
Text
Pursuant to KRS 23A.100, the Hopkins Family Court has subject matter jurisdiction  of the following types of cases:
* Adoptions;
* Child Custody and Parenting Times;
* Child Visitation;
* Child Support Actions, including URESA and UIFSA actions;
* Civil Contempt for Violation of Orders Issued in civil and juvenile actions;
* Civil Contempt for Violation of Domestic Violence Orders;
* Juvenile Dependency, Neglect, and Abuse Actions;
* Dissolution of Marriage and matters ancillary thereto;
* Juvenile Status Offenses;
* Paternity;
* Termination of Parental Rights;
* Subject to jurisdictional limitations, other actions that may be transferred to the Family Court from the Hopkins Circuit Court, Division One or from the Hopkins District Court for purposes of consolidation or convenience.
Also pursuant to KRS 23A.100, the Family Court shall be the primary forum for these cases, except that nothing shall be construed to limit the concurrent jurisdiction of the District Court where necessary and applicable. Pursuant to KRS 23A.110, additional jurisdiction of the Family Court shall be liberally construed and applied to promote the underlying purposes outlined in the statute.
Rule 1.05.  Consolidation of Related Cases.
Text
Pursuant to CR 42.01, when two (2) or more different actions have been filed, or are pending in the Hopkins Family Court involving the same parties and common issues of law or fact, those cases may be consolidated at the discretion of the Family Court Judge.  Upon consolidation, these consolidated actions shall from thenceforth bear one case number, pursuant to the regulations or policies of the Administrative Office of the Courts.
The complaint or petition of each action, and the required case data form (FC-3) filed in Hopkins Family Court shall set forth whether there are existing cases related to the action being filed and shall include the case number and the subject matter of the related action.  If there are no other related actions, the petition or complaint and the case data form (FC-3) shall so state.
Rule 1.06.  Dress Requirements.
Text
During court proceedings, all attorneys, staff, and litigants shall dress in an appropriate style and manner.  The Court will not dictate fashion, but requires that one's appearance be suitable to the situation, and respectful of the forum.
Attorneys and their assistants should generally choose business attire.  Litigants, witnesses, and persons accompanying them to court should also dress in a befitting manner.  At a minimum, no one shall wear shorts, tank tops, halter tops, apparel with inappropriate graphics or messages, sexually suggestive clothing, or other attire that is improper for the setting.  No one shall wear sunglasses, hats, or gloves unless medically necessary or required for religious purposes; everyone must wear shoes.
Weapons, chewing gum, cellular telephones, profanity, and the use of tobacco products are prohibited in the courtroom.  To ensure safety and civility in the courtroom, additional restrictions may be imposed by the Court or the court bailiffs. 
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
Rule 2.01.  Court Calendar.
Text
The following is a general schedule for matters routinely before the Hopkins Family Court. This schedule is subject to review and revision and may be modified by the Family Court Judge to accommodate holidays, weather conditions, circumstances of the parties, or other schedules, as the Judge deems necessary to efficiently and effectively accomplish the business of the Court. 
Calendars of holidays, motion hours, make-up days, and other pertinent dates will be distributed to the local bar each month and will be provided to the Hopkins Circuit Clerk, Family Division for posting. The Court will not be in session on the dates designated as Kentucky Court of Justice Holidays. Specific dates are available on the COJ website (www.kycourts.net ) and will be included in the monthly calendar provided by the Court. A calendar may be obtained during normal business hours by contacting the offices of the Family Court Judge.
Actions or issues requiring a final evidentiary hearing before the Court (e.g. contested dissolution of marriage cases, child custody determinations including findings regarding de facto custodians, voluntary and involuntary termination of parental rights, adoptions, etc.) must be scheduled for a time and date certain as outlined in subsequent sections of these rules.
Subject to necessary modification as previously noted, the Hopkins Family Court shall be in session pursuant to the following schedule:

       * First and Third Mondays of Each Month:   9:00 a.m., CST – Domestic Violence Actions   10:30 a.m., CST – Domestic Motion Hour     (Motions for Contempt, to Compel, to Set a Date, to Require Custodial Evaluation, to Require Accounting, to Adopt Agreement, to Enter Interlocutory Decree, to Set a Hearing Date, Etc.)        * Second and Fourth Mondays of Each Month:   Matters scheduled for specific times by Order of the Court (e.g. Final evidentiary hearings; truancy court at high schools; adoptions; TRO hearings;  Ex parte  hearings; cases requiring emergency actions, etc.).        * Tuesdays of Each Month:   9:00 a.m., CST – General Juvenile Docket:       Dependency, Neglect, Abuse Cases       Status Offenses      Juvenile Contempt, Detention, and TRO Hearings       * First and Third Wednesdays of Each Month:   Matters scheduled for specific times by Order of the Court (e.g. Final evidentiary hearings; truancy court at high schools; adoptions; TRO hearings;  Ex parte  hearings; cases requiring emergency actions, etc.).       * Second and Fourth Wednesdays of Each Month:   9:00 a.m., CST –  Pendente Lite  Hearings        * Thursdays of Each Month:   9:00 a.m., CST – Child Support and Paternity Matters brought by or involving the Hopkins County Child Support Unit.   * Fridays of Each Month :     Matters scheduled for specific times by Order of the Court (e.g. Final evidentiary hearings; adoptions; TRO hearings;  Ex parte  hearings; cases requiring emergency actions, etc.).    
Click to view table.
Rule 2.02.  Filing and Scheduling Motions.
Text
Written motions shall be filed with the Hopkins Circuit Clerk, Family Division, at least seven (7) calendar days prior to the date the action is scheduled to be heard. Motions and notices not filed by this deadline shall not be placed on the court's docket without first obtaining leave of the Court.
All motions must be legible and shall contain a notice of hearing date and time. 
No motion or other matter may be placed on the Court's docket by telephone, facsimile transmission, or electronic mail except as may be permitted by the Court.
Rule 2.03.  Responses to Motions.
Text
The Court generally does not require written responses to motions.  However, should a party wish to tender a written response, that response should be filed no later than Noon, CST the day prior to the scheduled hearing date.  A photocopy of the motion and any accompanying information shall be placed in the possession of opposing counsel or the opposing party (by hand-delivery, electronic mail, or facsimile transmission), with a courtesy copy to the judge, by 2 p.m., CST on the day the response is filed.
The Court may grant leave to deviate from these time restrictions in the interest of justice, fairness, or equity. 
Rule 2.04.  Service of Motions and Responses Thereto.
Text
Each motion and notice shall contain a certificate of service setting forth the party or attorney to whom the photocopy was delivered, the method(s) of delivery, and the date that the photocopy was delivered or transmitted.
Photocopies of motions and/or notices shall be mailed or hand-delivered to opposing parties or counsel, with a courtesy copy to the judge's  office, on the same date the motion or notice is filed.  Motions and notices may be delivered to opposing counsel by electronic mail and by facsimile transmission, if telephonic notice is given prior to transmitting the documents and if opposing counsel agrees prior to doing so.
Rule 2.05.  Motions Routinely Granted.
Text
Pursuant to CR 78, certain matters may be decided without oral hearing, upon the brief written statement or affidavit supporting the motion.  The movant may submit a motion that is routinely granted in this manner and shall provide notice that the motion is made pursuant to CR 78 and this local rule.  The notice shall specify that the motion may be routinely granted without hearing by the Court, upon the expiration often (10) calendar days if no response is filed.
The notice may take substantially the following form:
This motion is submitted to the Court for decision pursuant to Kentucky CR 78 and Local Rule 2.05. This motion may be routinely granted by the Court ten (10) calendar days from  the date of filing,  without a hearing on the motion, unless a response or objection is filed.   If the opposing party wishes to have this matter heard in open Court, s/he must so state in the response, and shall set the matter for determination on a regular motion hour docket, with appropriate notice to all parties and to the Court.
Rule 2.06.  Motions Relating to Discovery.
Text
A.  Motions to Comply or Compel. The parties and their attorneys have a duty to make a good faith effort to resolve, by agreement among them, any disputes that arise in the course of discovery.
No motion pertaining to discovery shall be filed or heard unless there is appended to or included in such motion a certificate of counsel that s/he has conferred with opposing counsel, that the parties are unable to reconcile their differences on the matter, and that all extrajudicial means have been exhausted in an effort to reconcile their differences.
To the extent that extrajudicial means have not disposed of the matter, the party seeking discovery may then file a motion to obtain relief, to be heard on the Court's motion hour docket. The motion may be accompanied by supporting argument or explanation, with citation to legal authority if desired. The motion must include either a copy of or a reference to the discovery requests in dispute.
B.  Sanctions.  The Court considers willful, deceptive, deliberate, or protracted noncompliance with discovery to be a serious matter and will not hesitate to sanction parties and/or attorneys when appropriate.  Sanctions will include remedies as outlined in the Kentucky Rules of Civil Procedure and as deemed suitable by the Kentucky Court of Justice in order to effectuate a just resolution.
Rule 3.  Adoption and Termination of Parental Rights Actions.
Text
All actions for adoptions and termination of parental rights shall be in strict conformity with the statutory requirements. (See KRS Chapters 199 and 625.) 
Parties shall observe the statutory requirements of mandatory appointment of Guardians ad Litem. (See KRS 199.480, in addition to requirements imposed by KRS Chapter 625.)
The attorney for the Petitioner should contact the Court for a specific date and time for the final hearing only after all procedural requirements have been met, including the home investigation where necessary.  (It is not necessary to set a motion for a hearing date on the court docket.  Dates and times may be obtained by telephone or electronic mail from the Family Court Judge's office.)
Upon obtaining the date and time for the hearing the Petitioner's attorney shall file a Notice of Hearing with the Circuit Clerk, giving notice to all parties in interest, including all Guardians ad Litem, in compliance with the notice requirements of the statute. The proposed Judgment of Adoption shall be tendered to the Court at the time the notice of hearing on the adoption petition is filed. 
Rule 4.  Domestic Violence Protocol and Twenty-Four Hour Access Policy.
Text
Pursuant to KRS 403.735, and in compliance with FCRPP  13, the local Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol is attached hereto as Appendix  1 and is incorporated herein by reference as if set out in full.
Rule 5.  Paternity and Related UIFSA/URESA Actions. 
Text
Parties to these actions shall adhere to the procedures mandated by statutory state and federal law and shall ordinarily be scheduled by the petitioner or the movant on the regular child support docket (Thursdays at 9 a.m., CST), complying with all requirements for filing and notice.  In cases wherein child support is ordered, a completed uniform  child support order (AOC-152) shall be tendered by the movant.
Rule 6.  Dependency, Neglect, and Abuse Actions.
Text
Parties to these actions shall adhere to the procedures and timeframes mandated by statutory state and federal law, as well as the Kentucky FCRPP.  These actions shall ordinarily be set by the Court on a regular juvenile docket (Tuesdays at 9 a.m., CST).  At the time a petition for a DNA action is filed, a Guardian ad Litem (GAL) and a Court Appointed Special Advocate (CASA) shall be appointed for the child.  The GAL and the CASA agency shall receive copies of all pleadings and notices.
However, emergency custody orders may be obtained outside of normal business hours by contacting the Family Court Judge or the On-Call Judge directly. When an Emergency Custody Order is issued, the judge issuing the order shall set a date for the temporary removal hearing within the time constraints of the statute.
Court files for dependency, neglect, or abuse actions are confidential and shall not be accessed except in compliance with AOC policy and statutory law. 
Rule 7.  Actions for Custody, Visitation, and Support and Motions to Modify Existing Orders Relating Thereto.
Rule 7.01.  Filing Fees.
Text
Unless permitted by the Court to proceed in forma pauperis, filing fees as may be required by the Kentucky Court of Justice, the Administrative Office of the Courts, or Kentucky Revised Statutes shall accompany the filing of the petition or the motion. When a litigant is granted leave to proceed in forma pauperis, such determination allows the petition or motion to progress, but is not a final allocation of costs and fees. Absent the parties' agreement, the Court will determine this allocation in the final disposition of the matter.
Rule 7.02.  Petition.
Text
The Petition, when filed , shall be accompanied by: 
* A completed Summons as required by statute and Kentucky Civil Rules; 
* A completed Vital Statistics Form (in dissolution of marriage actions); 
* A Case Data Form fully completed with identifiers (AOC-FC-3); and
* Other documentation as may be required by the Kentucky Rules of Civil Procedure or the Kentucky Family Court Rules of Procedure and Practice. 
Rule 7.03.  Discovery and Disclosure.
Text
The parties shall comply with the provisions for discovery, including time and scope limitations, provided by the Kentucky Rules of Civil Procedure, and shall complete all discovery prior to requesting a case management conference or a final evidentiary hearing.
Rule 7.04.  Case Management Conferences.
Text
A.  Purpose. Recognizing that domestic actions frequently require revisits to the court system, the Court specifically requests that, during case management conferences, attorneys and litigants display attitudes of respect, conciliation, and negotiation, with an objective of improving relations between the parties.
The attorneys, litigants, and the Staff Attorney shall strive to accomplish the purposes of the conferences, which include, inter alia:
* Determining the issues on which the parties agree;
* Reducing those agreements to written orders;
* Ascertaining what issues remain unresolved;
* Attempting resolution of those issues;
* Outlining the issues and necessary proof for the final evidentiary hearing;
* Assisting the parties in reducing and resolving conflict; and
* Bringing about closure and conclusion for the parties.
B.  Format.  At any time after discovery is complete and in compliance with FCRPP 2(6) , the attorney for either party may contact the Family Court Staff Attorney to schedule a case management conference. The Staff Attorney shall provide available dates and times and schedule the conference at a mutually agreeable time; an Order shall be entered accordingly.
The Staff Attorney shall conduct the conferences after notice to attorneys and pro se litigants. All parties and attorneys shall be present. Children are not permitted to attend the conference.
The parties and their attorneys are expected to arrive prepared  to discuss the issues and with an attitude toward resolution of such issues if possible. Parties and their attorneys shall bring documentation necessary to establish values, incomes, and expenses.
The Final Verified Disclosure Statements (AOC-239) shall be exchanged with a copy provided to the staff attorney at least seven (7) calendar days prior to the date scheduled for the conference. Pursuant to FCRPP 3(4), the parties and their attorneys shall provide all documentation requested by the Staff Attorney and shall be prepared to identify witnesses, documents, and exhibits. (In short, parties and attorneys should arrive as if prepared for trial.) Pursuant to Kentucky FCRPP 3(3)(b), the final disclosure statement shall be filed of record in the court file no later than 10 days prior to the hearing on the matter.
Unexcused or negligent failure to comply with these procedures, to attend the conferences scheduled, or to produce required documentation may result in sanctions against that party or that attorney. Additionally, intentional protraction of the litigation, including cancellation or rescheduling of the conference without cause, may also result in sanctions.
Offers of settlement made during the conferences are NOT admissible during the final evidentiary hearing pursuant to Kentucky Rules of Evidence. However, if the parties reach an agreement settling all or any portion of the pending issues, the verbal agreement shall be audio-recorded by the staff attorney in the presence of the litigants and attorneys.
Should the parties resolve the contested issues prior to the case management conference, they shall promptly notify the Staff Attorney so that other cases may be scheduled in the reserved slot.
If, in organizing the case for the conference, the parties or attorneys determine that it will not be possible to competently participate in the conference, they shall cancel and reschedule the conference as soon as possible.
Rule 7.05.  Settlement Agreements and Child Support Orders.
Text
At any time after the filing of the petition the parties may file an executed settlement agreement addressing the division of property, the allocation of debt, child custody, support, timesharing, or other issues pertinent to the action.
Child support obligations shall be computed pursuant to the Kentucky Child Support Guidelines (KRS 403.212) and a completed child support worksheet shall be attached to the agreement. If the parties wish to waive enforcement of the child support obligation, or to deviate from the guidelines, the agreement must specifically state that the parties acknowledge the Guideline amount and that, with such knowledge, they voluntarily agree to either waive enforcement of the obligation until further orders of the Court or to deviate from the Guideline amount and set child support at the amount to which they have agreed.
A FULLY completed uniform child support order with all identifiers (AOC-152) shall be tendered at the time the agreement is filed, even in those cases where enforcement of the support obligation is waived.
Rule 7.06.  Final Evidentiary Hearings for Unresolved Issues.
Text
After completion of the case management conference, either party, or both jointly, may move the Court for a hearing date to address any unresolved issues. This motion shall be set on the Court's motion hour docket pursuant to the motion practice adopted herein, or attorneys may submit a joint request directly to the Court by electronic mail.
Should the parties resolve the issues pending before the Court prior to the hearing date, they shall promptly notify the Court and file a notice vacating the hearing date with the Circuit Clerk.
Rule 7.07.  Final Decree or Order in Uncontested Actions.
Text
Upon the expiration of the time requirements set forth by the applicable statute or civil rule, and upon completion of all requirements of the Kentucky FCRPP and these Local Rules, either or both parties may move for the entry of a decree or final order. The motion shall be accompanied by a proposed decree, adopting any settlement agreement or order of the Court if applicable, and a uniform child support order (if minor children are involved and if an order has not previously been entered). Certificates of completion or enrollment in court-ordered counseling, treatment, education, or monitoring programs shall be filed prior to or with the motion for entry of the decree or order.
Upon entry of the final decree or order, the action shall be removed from the Court's active docket.
Rule 8.  Status Offenses.
Text
These actions shall customarily be set by the Court on a regular juvenile docket (Tuesdays at 9 a.m., CST). Juveniles having a scheduled court appearance when school is in session are required to return to school on that day, following their court appearance. They are provided an excuse for their absence, but are responsible for delivering that excuse to school personnel.
Court files for juveniles prosecuted for status or public offenses are confidential and shall not be accessed except in compliance with AOC policy and statutory law.
Rule 9.  Miscellaneous.
Rule 9.01.  Education and Monitoring Programs. 
Text
A.  Parent Education and Monitoring Programs.
The Court may require litigants to complete counseling, treatment, education, or monitoring programs which the Court deems appropriate with the costs of those programs allocated by order of the Court.
B.  Failure to Enroll, Attend, Comply, or Complete.
Failure to enroll, attend, comply, or complete required education and monitoring programs may result in a finding of contempt of court with appropriate disposition and remedies within the discretion of the Court.  Failing to enroll, comply, attend, or complete these programs may result in the temporary delay of entry of the decree or order and may affect that party's parenting schedule.
However, no party shall be permitted to delay the entry of the final decree or order by willfully refusing to comply with orders of attendance.  The opposing party may seek an order of specific compliance and entry of the decree or order upon filing, noticing, and scheduling the appropriate motion; costs may be allocated to the non-compliant party in the Court's discretion. These matters shall be scheduled on the motion hour docket or may be docketed with a hearing previously scheduled. 
C.  Verification of Completion or Compliance and Waiver of Attendance.
The litigant ordered to participate in the program shall obtain and tender a certificate or verification of completion or compliance.
Parties in unique or unusual circumstances arising after the entry of the order may be eligible for a waiver of attendance, compliance, or completion. Either party may seek a waiver from the Court upon filing of a motion together with an affidavit setting forth  the basis for the request. These motions may be submitted pursuant to LRFC 2.04.
Rule 9.02.  Guardians ad Litem and Warning Order Attorneys.
Text
Guardians ad Litem shall be appointed by the Court, except in those cases where appointment by the Circuit Clerk is appropriate. All Guardians ad Litem assigned to serve in the Hopkins Family Court shall participate in and complete the training provided by the Administrative Office of the Courts.
Appointment of a warning order attorney shall be made upon request.
Rule 9.03.  Conflict With Law.
Text
These Rules shall be interpreted so as to conform to all applicable Kentucky and federal statutory and case law. Where there appears to be a conflict between these rules and the law, these rules must be interpreted so as to comply with all applicable law.
Nothing in these Rules shall be deemed to override Kentucky Court of Justice policies and requirements or those of the Administrative Office of the Courts.  When in conflict, these rules shall yield to policies, requirements, and procedures of those agencies.
Rule 9.04.  Personal Identifiers.
Text
Where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth, or financial account number.
Where not required by statute, identification as is reasonably necessary shall be made and shall include place holders as follows:
 	a.  Date of birth: The month and year shall be identified. The day of the month shall be satisfied by a place-holder (e.g. 12/xx/2009).
 	b.  Social security number: The last four digits shall be identified. The initial five digits shall be concealed by place-holders (e.g. xxx-xx-1234).
 	c.  Financial and account information: Only the type of the account, the name of the financial institution and the last four digits of the account shall be used to identify this information (e.g., Checking account, Name of Bank, *1234; or Credit Card, Name of Store or Business, *1234).
Rule 9.05.  Mediation. 
Text
Nothing in these Rules shall be construed to discourage or to prohibit voluntary mediation. Additionally, the Court may, in its discretion, refer the parties to mediation services for resolution of some or all the issues pending before the Court.  Orders specific to the case shall be entered where the parties are ordered to mediate any issue. 
Rule 9.06.  Submission of Additional Proof or Memoranda.
Text
Following, a hearing, the parties may request that the Court “leave the record open” for submission of additional proof or for filing of memoranda. If the motion is granted, at the conclusion of the supplementation the parties shall file a joint motion to submit the action to the Court for determination of the issues and shall provide a photocopy of the motion to the Court.
Rule 9.07.  Child Timesharing Guidelines and Code of Conduct.
Text
The Hopkins Family Court Timesharing Guidelines and the Code of Conduct (2011) are attached hereto as Appendix 2 and 3 for the parties' convenience and discussion. The parties are also referred to the Model Time-Sharing Guidelines incorporated into the Kentucky FCRPP. Both sets of guidelines are merely suggestions for the parties' use in attempting to reach a resolution; they do not create a presumption or a mandate of a particular timesharing schedule. The parties are encouraged to reach an agreement that will serve the needs of the family and that will be specific to their case. Because each case presents unique facts and circumstances, the final schedule as agreed by the parties or as established by the-Court mayor may not contain portions of these models.
Rule 9.08.  Additional Assistance.
Text
The Family Court Judge and Staff are available and willing to provide information, referrals for services, and additional assistance when possible.  However, pursuant to the Kentucky Court of Justice mandates, neither the Court, nor the Family Court Staff, nor the Circuit Clerk, nor any deputy clerk is permitted to provide legal services or advice to litigants.
Appendix 1.
Twenty-Four Hour Accessibility to Protective Orders and  Local Joint Jurisdiction Protocol  4TH Judicial Circuit and District  Hopkins County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on Form AOC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge unless impossible due to no judge being available.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours - 7:30 a.m. to 4:00 p.m.:
Hopkins Circuit Court Clerk's Office
Hopkins County Justice Center
120 East Center Street
Madisonville, Kentucky 42431
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Any local city or county law enforcement officer in Hopkins County
All Kentucky State Police Officers officially on duty in Hopkins County
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
First to the Family Court Judge; and if unavailable then to the District Court Judges; and if unavailable then to the Circuit Court Judge.
 		D.  Petitions will be reviewed within one hour of presentation to a judge unless it is impossible due to the unavailability of a judge.
 		E.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The on-call District Judge or Family Court Judge.
 	III.  Assignment of Cases
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district and circuit courts.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court and domestic protective orders to Family Court.
 		D.  The schedule for hearings on protective orders is as follows:
Domestic violence orders to Family Court which shall be heard pursuant to local family court rules.
Interpersonal protective orders to District Court on the first and third Tuesdays of each month at 1:30 p.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are others actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall reissue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
Alleged violation of domestic violence orders to Family Court.
Alleged violation of interpersonal protective orders to District Court.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
Appendix 2.
Hopkins Family Court Time-Sharing Guidelines 2012
Text
It is usually in the child's best interests that each parent or custodian has frequent, meaningful, and continuing physical contact with the child. The parties, in exercising timesharing, should be cooperative and should adapt to the circumstances of the children and of the parties. These guidelines are not intended to foreclose the parties from agreeing to visitation in addition to those days outlined. The parties are expected to fairly and reasonably modify timesharing when circumstances so require. The parties are expected to communicate these needs to each other and to provide as much advance notice as is possible.
Where the schedules provide for different times for children of different ages, families may choose to maintain the age categories so as to give the children and parties separate time together. If the parties are unable to agree, the children shall participate in timesharing together and the parties shall abide by the “children older than 24 months” schedule for all the children, regardless of ages. 
I.Alternating Holidays. Holidays of importance to the parties and the child should be divided between the parties pursuant to a mutually agreeable schedule. However if the parties are unable to agree, the following 6 holidays shall be divided

 1. Martin Luther King, Jr., Day  2. Easter 3. Memorial Day  4. July 4th 5. Labor Day 6. Halloween 
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In odd-numbered years, the Petitioner shall be permitted timesharing on the odd- numbered holidays in the left column above.  In even-numbered years, the Petitioner shall be permitted timesharing on the even-numbered holidays in the right column above.   The Respondent shall be permitted timesharing on the remaining holidays in those years.
Timesharing on these days shall be from 8 a.m. until 7 p.m., CST unless the child is in school on that day. If the child is in school, timesharing shall begin at the child's release from school and shall continue until 7 p.m., CST that evening.
If the holiday falls on a Friday preceding, or a Monday following a party's regularly scheduled time, there shall be no interruption and the timesharing period shall continue until the regularly scheduled period ends or until the holiday period ends, whichever is later. (For example, if the Petitioner is scheduled to exercise time with the child on the weekend prior to MLK Day, the Petitioner's time does not end on Sunday evening, but extends until that Monday evening.) Where a holiday falls on a weekend day (Friday, Saturday or Sunday), the holiday takes precedence.
II. Mothers' Day and Fathers' Day. These holidays, regardless of any conflict with other timesharing periods, shall be allocated to the appropriate parent from 8 a.m., CST until 7 p.m., CST.
III. Weekday Time.  The non-residential party shall be permitted timesharing from 3 p.m. until 7 p.m., CST on Tuesday of each week.  The non-residential parent shall be permitted to speak frequently with the child by telephone, but no less than on Thursday evenings between the hours of 6 and 7 p.m., CST. If the non-residential party's employment hours prohibit this day or time, the parties shall cooperate and communicate to agree on four hours of weekly time that accommodates the parties' schedules, whether on an alternate day of the week or divided between two days of that week.
IV. Weekend Time. For children ages 24 months and younger, the non-residential party shall be permitted timesharing from 7 p.m., CST, Friday until 7 p.m., CST, Saturday each week.
For children older than 24 months, the non-residential party shall be permitted timesharing from 7 p.m., CST Friday until 7 p.m., CST, Sunday on alternating weekends.
V. Fall and Spring Breaks from School.  (These periods apply only to children who are  enrolled in school.) The residential party shall be permitted fall break and spring break in the even-numbered years and the non-residential party shall be permitted fall break and spring break in the odd-numbered years.  (This arrangement ensures that each party is permitted one of the breaks each academic year.) This time shall begin at the release of school and shall continue until 3 p.m., CST on the day prior to school resuming.
During these weeks, timesharing with the other party shall abate. If the child is required to attend extended school during these breaks, the party exercising timesharing shall bear the responsibility of ensuring the child's attendance and compliance.
VI. Thanksgiving.  In odd-numbered years, the non-residential party shall be permitted time with the children from 3 p.m, CST on the Tuesday preceding Thanksgiving until 8 a.m., CST on the Friday following Thanksgiving.  The residential party shall be permitted time with the children from 8 a.m, CST on that Friday through the weekend.
In even-numbered years, the residential party shall be permitted time with the child from 3 p.m., CST on the Tuesday preceding Thanksgiving until 8 a.m., CST on the Friday following Thanksgiving. The non-residential party shall be permitted time with the children from 8 a.m., CST on that Friday until 7 p.m, that Sunday.
VII. Christmas and New Years' Holidays.  In odd-numbered years, the non-residential party shall be permitted time
a.  With children over 24 months of age: From 7 p.m., CST December 23 until Noon, CST December 25 and from 7 p.m., CST, December 27 until Noon, CST, January 1.
b.  With children 24 months of age and younger:  From Noon, CST, December 24 until 3 p.m, CST, December 25, and from Noon, CST,  December 31 until 3 p.m, CST, January 1.
In even-numbered years, the non-residential party shall be permitted time
a.  With children over 24 months of age: From Noon, CST December 25 until Noon, CST, January 1.
b.  With children 24 months of age and younger:  From Noon, CST, December 25 until 3 p.m., CST, December 26, and from Noon, CST, December 30 until 3 p.m., CST December 31.
The residential party shall be permitted time with the children during times not specified.
VII. Summer and Vacation Schedules.  For children who have reached the age of four (4) by January 1 of that calendar year, the non-residential party shall be permitted two uninterrupted summer timesharing periods:  (1) From Noon, CST, June 15 until Noon, CST, June 30; and (2) From Noon, CST, July 15 until Noon, CST, July 30 of that calendar year. Weekend and weekday timesharing for the residential parent shall abate during these times.
For children who are younger than the age of four years on January 1 of that calendar year, the non-residential party shall be permitted four interrupted summer timesharing periods of 7 days each from Noon to Noon, CST, as follows:  (1) May 15 until May 22; (2) June 1 until June 8; (3)  July 10 until July 17; and August 1 until August 8.  Weekend and weekday timesharing for the residential parent shall abate during these times.
Regardless of the child's age, the residential party shall be entitled to 2 ten-day periods of uninterrupted summer vacation time with the children.  During this time, the non-residential party's weekday and weekend time shall abate. However Mothers' Day, Fathers' Day, Memorial Day, and July 4th shall follow the holiday schedule.
If the employment of either party provides for a designated vacation (e.g., miners' vacation, etc.), the parties shall cooperate and communicate and shall modify the periods to permit the parties to exercise time with the children during those designated vacations.
VIII. Child's Birthday.  All parties shall be permitted to exercise time with the child on the child's birthday.  If the parties are unable to agree, the party who is NOT scheduled to spend time with the child on that date shall be permitted timesharing from 4 p.m. until 7 p.m., CST.
Appendix 3.
Timesharing Code of Conduct
Text
Visitation as a Shared Experience.  It is intended that timesharing be a shared experience for siblings. Therefore, unless otherwise excepted, all children shall participate in the visitation periods.  It is recognized that the ages of the children, or the activities or illnesses of the children may occasionally prohibit this.
Child's Participation and Activities. The parties shall not defer solely to the child's decision whether visitation shall be exercised or shortened. The parents may consult the child, but shall not be bound by the child's wishes and shall not give the child that impression.
Timesharing  with the nonresidential party takes precedence  over extracurricular  activities when the visitation cannot be reasonably scheduled so as not to conflict with these events.  The non-residential party shall be permitted to participate and attend the child's activities and shall meet the parental responsibilities  (transportation when the child is in his or her care, supervision, booster work, etc.) that accompany those activities.
The residential parent shall not arrange for excessive activities that interfere with or prohibit the child from spending meaningful time with the other party.
Negative Conduct.  All parties shall refrain from speaking negatively about each other  in the presence of the children or within earshot of the children and shall ensure that other persons likewise refrain. Parties shall not attempt to negatively impact the child's relationship with the other party and shall not request that the children choose one party over another. Parties shall not interrogate the children regarding the activities or actions of another party.
No party shall discuss (or enable third persons to discuss) with the child the issues of custody, modification of custody, child support, or timesharing unless all parties have so agreed. No party shall deny the child access to another party and shall not threaten to do so as a method of disciplining the child.
Communication Between Parties.  Parties shall keep each other advised of current home and employment addresses and telephone numbers at which they (and the child when in their care) can be reached.  Parties shall refrain from communicating or contacting each other at places of employment unless specifically prearranged or in the event of an emergency.
The party who receives the child's academic reports, school notices, and medical reports shall provide the other party access to these reports and shall advise the other party of their existence. Each party shall advise the other of the child's extra-curricular activities, schedules, school photos, school programs, and any related activities. The parties shall not require the child to deliver these messages and shall not depend upon the child to advise the other party.
Daily Routines. Parties should coordinate plans for bedtimes, homework schedules, and other household rules as much as possible.  Each party shall ensure that, when the child is in his or her care, homework assignments are completed and schedules are met. The parties shall discuss and attempt to agree upon how discipline will be consistently administered and what actions require discipline. The parties shall strive to ensure consistency in the child's routines  and discipline.
Relocation. Relocation requirements are specifically addressed in the Kentucky Civil Rules, FCRPP III, 7(2).  The parties shall abide by these requirements.
Medical Treatment and Insurance.  If the child has been prescribed medications or treatments, the residential party shall provide a sufficient amount of medication, any necessary   medical  equipment,  and  appropriate  instructions  for  each visit.
Each party shall, as soon as possible, notify the other party of any medical emergency or serious illness of the child.  Elective medical procedures shall only be performed after both parties have been afforded the opportunity to discuss the options with the referring professional. Each party shall be given adequate information to weigh the benefits and the risks of each choice. Should one party learn that the child is in need of psychotherapy or counseling that information shall be given to the other party. Both parties shall be afforded the opportunity to discuss this option with the referring professionals.
The party who has secured healthcare insurance for the child shall promptly supply insurance forms, a listing of approved healthcare providers, and the procedures for using the health insurance to the other party. The party who, except in an emergency, takes the child to a provider who is not approved or qualified under the insurance plan shall bear the additional costs thus created. When one party is obligated to pay part or all of the child's medical expenses, the billings shall be promptly furnished to the obligated party.
Religious Training.  Each parent is entitled to choose and follow his or her own religious beliefs and further, to teach those beliefs to the child. Each party shall provide the other with information concerning any religious training or teaching in which the child has been formally enrolled, and shall provide the place of worship to the other party. 
Clothing. The residential party shall send an appropriate supply of clean clothing for the child for use during the non-residential party's time. This clothing shall be returned with the child, clean and in good repair (when reasonably possible).  The non-residential party shall advise the other party of any special activities or events that may be scheduled; the residential party shall ensure that the type and amount of clothing sent with the child is appropriate for these events and activities. 
Necessary Food, Supplies, and Hygiene.  Each party shall be responsible for providing the food and supplies that are necessary for the child during the time the child is in his or her care. Both parties shall ensure that the child is properly bathed, groomed, and fed during the time the child is in his or her care. Each party shall maintain adequate food and supplies for the child. These include, but are not limited to, an age-appropriate bed, linens, diapers, wipes, bottles, formula, humidifiers, shampoo, soap, lotion, diaper cream, toys, books, thermometer, over-the-counter medications and first-aid supplies.
Transportation.  Unless otherwise agreed or ordered by the Court, the parties shall share the costs of transportation in the same proportion as they bear the total child support obligation. Whoever transports the child shall hold a valid operator's license and shall exercise utmost caution. The child shall be secured in age-appropriate restraints, including car seats, booster seats, and seat belts when riding in an automobile. 
Privacy of Residence. No party shall enter the other's residence without express invitation. Unless otherwise  greed or ordered, the children shall begin and end the timesharing periods at the front entrance of the parties' residences.
Intoxicants. No party shall relinquish the child to anyone, including a party, who is under the influence of any intoxicant.
Cancellation and Duty to Wait.  The child and the residential party have no duty to wait for the visiting party more than 30 minutes from the appointed start time of the period. A party more than 30 minutes late to begin a timesharing period shall forfeit that period, excepting emergencies.
Notice of Intent or Inability to Exercise Timesharing.  If at all possible, the non- residential party shall give a minimum of 3 days' notice of his or her intent NOT to exercise all or part of a scheduled period.  When such notice is not reasonably possible, the maximum notice permitted by the circumstances shall be given.  The residential party shall likewise provide notice, when good cause exists that necessitates cancellation or modification of a scheduled period.
If a scheduled period cannot occur due to illness or other good cause, a substituted and mutually agreeable timesharing period shall be arranged and shall occur as quickly as possible. 
Child Support.  Unless a court order otherwise provides, child support obligations continue through all timesharing periods.  Child support and timesharing are mutually exclusive. Neither timesharing, nor child support, may be withheld because of the other party's failure to comply with a court order. 
Childcare.  Where possible, the parties are encouraged to provide childcare for each other to both lessen the costs and to provide the child with more time with both parties.
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Rule 1.  Introduction/Administrative Procedure.
Text
Preface
These are the Local Rules of the Hopkins District Court. These Rules supplement the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Hopkins District Court Rules.
These Rules shall be constructed to secure a just and speedy determination of all matters. The Court may suspend any of these rules whenever justice requires it.
Effective Date
The effective date of these Rules shall be thirty (30) days after approval by the Kentucky Supreme Court.
Citation
These Rules shall be cited as RHDC (Rules of Hopkins District Court).
Rule 2.  Court Dates.
Text

 Court dates for Divisions I and II Monday  9:00 a.m.  Arraignments (traffic, misdemeanors, felonies) Tuesday  9:00 a.m.  Criminal reviews, probate, civil matters, disability motions Wednesday  9:00 a.m.  Pretrial Conferences (criminal matters) Thursday  9:30 a.m.  Jury Trials Juvenile Court Juvenile Court shall be held each Monday at 1:15 p.m. in District II.
Click to view table.
Preliminary Hearings
Preliminary Hearings shall be held on Friday of each week at 9:00 a.m., with the two divisions rotating weeks, with Division II having the first Friday of January 2014, and every other Friday thereafter on a rotating basis with Division I. 
Small Claims Court
Small Claims Court shall be held each Monday at 1:30 p.m. in Division I. 
Video Arraignments for persons in jail
Video Arraignments shall be Monday through Friday at 9:00 a.m., or at such time as may be determined by the Court, with the two divisions rotating weeks, with Division I having the first full week of January 2014, and every other week thereafter on a rotating basis with Division II.
Rule 3.  On-Call Schedules.
Text
Judges' Weekly On-Call Schedule
The two District Court Judges will rotate on a weekly basis for being on-call (Monday at 7:30 a.m. until Friday at 4:00 p.m.), with the Judge of Division I being on call the first full week of January 2014, and every other week thereafter on a rotating basis with Division II. (The Judge having video arraignments for the week will be the Judge on-call during the week.)
Weekend On-Call Schedule
Weekend On-Call Judges will be set by agreement of the Judges on a six month basis, a schedule of which will be provided to all necessary agencies.
Rule 4.  Holidays.
Text
The District Court will follow the Kentucky Court of Justice holiday schedule and may be obtained at the Hopkins District Court Clerk's Office or at http://courts.ky.gov.
Rule 5.  Court Proceedings.
Text
I.  Criminal
First appearances.  The first appearance on all criminal matters will be on Monday of each week, with the exception of felonies. A request for a continuance of the first appearance must be made on or before Tuesday at 4:00 p.m. before the party is required to appear on Monday. Attorneys filing an entry of appearance, waiver of notice, and asking for a pretrial date, shall be filed no later than Tuesday at 4:00 p.m. prior to the Monday arraignment.
Motions.  Motions on criminal matters will be heard on Wednesday of each week at 9:00 a.m. and must be filed six (6) days prior to the date set for a hearing.
Oral motions may be made on the record in open court. 
Trials.  Jury trials will be held on Thursday of each week. The jury will be seated promptly at 9:30 a.m. Attorneys for both parties are expected to be in court prepared for any pretrial motions by 9:00 a.m. The parties should present to the court at that time the proposed instructions so that the case can proceed without undue delay. 
Bench trials will be set by the court upon motion of either party.
All exhibits not required to be maintained or disposed of by statute filed in the Hopkins District Court shall be withdrawn by the party so filing within thirty (30) days after the appeal time in the case has expired, and upon the party's failure to do so, the Clerk is directed to destroy the same according to the retention schedule. 
Pretrial Conferences.  Pretrial Conferences will be held on Wednesday of each week starting at 9:00 a.m. Pretrial Conferences will be held as a matter of course in all criminal cases in which a jury or bench trial has been requested. At that time, both parties should exchange all proposed exhibits, proposed instructions, and any motions.
When the defendant's case has been scheduled for a trial, all reasonable efforts shall be made to prevent unnecessary delay of the trial and inconvenience to the jury. Attorneys and defendants are to use their best efforts towards settlement and should exhaust completely all efforts towards settlement no later than the date of the pretrial conference. 
Discovery.  All motions for discovery made pursuant to RCr 7.24 shall be made at least thirty (30) days prior to the trial date. Failure to file a timely motion for discovery will be cause for the court to consider the discovery waived. All motions for discovery must be in writing and accompanied with a prepared order. 
Search warrants.  Copies of all search warrants and supporting affidavits shall be filed in the clerk's office pursuant to RCr 13.10. An executed copy shall be filed by the executing officer in the clerk's office within 24 hours of execution. If an arrest results therefrom, the above paper shall be placed in the case file of the defendant. Supporting affidavits shall be sworn to before the district court or the district judge.
II.  Civil
Civil matters shall be heard on Tuesday of each week at 9:00 a.m. in both divisions. Any motion shall be filed at least five (5) days prior to the date set for hearing said motion.
Motions under Civil Rule 78(2).  A movant at his or her option may bring his/her motion under the provisions of CR 78(2) which makes provisions for determination of motions without oral hearings upon brief written statements of reasons in support and opposition.
The movant in his or her certificate of service or elsewhere in the motion shall state that the motion is made under CR 78(2) and shall direct the opposing party's/attorney's attention to the fact that under this local rule the motion may be granted routinely by the Court ten (10) days after filing unless an objection is received or a response is filed. 
Jury Trials.  Jury trials shall be set on Thursday of each week. A pretrial conference for all matters set for jury trial shall be set on a special date by the court. At the pretrial conference, both parties will be prepared to list the witnesses they intend to call, instructions to the jury, and an exchange of any and all exhibits to be introduced into the record. Failure to do so at the pretrial conference shall be grounds to exclude said witness, exhibit, or instruction. 
Bench trials.  Bench trials shall be set by the court on specific dates.
III.  Small Claims
Practice before the small claims session of District Court shall be in conformity with the provisions of KRS 24A-200 to 24A-360 inclusive. Settlements reached prior to trial shall be in writing and in conformity with the settlement agreement form obtainable from the office of the clerk of the small claims session. 
Continuances.  A continuance of a small claims action may be granted only for the reasons set forth in KRS 24A.280(3). The parties may agree to continue a hearing, and in such event, shall tender an agreed order of continuance. Any ex parte motions for continuances will not be considered.
IV.  Juvenile Court
Juvenile Court shall be held on Monday of each week at 1:15 p.m. in Division II.
The Judge committing a juvenile to detention ex parte shall conduct a detention hearing within 72 hours, excluding holidays and weekends. 
A hearing which is expected to last more than one hour will be set at a date and time to be determined by the Court.
The rules for discovery hereinabove set forth in the Criminal Rules shall also apply to Juvenile Court.
V.  Probate
Probate matters shall be heard on Tuesday of each week at 9:00 a.m. in each Division.
A Last Will and Testament offered for probate, which is not self-proving, will not be accepted unless proof is submitted to the court regarding its due execution. This proof may be in the form of oral testimony before the court or by affidavit. 
Notice.  Unless the person seeking appointment as a personal representative is named executor/executrix in a will offered for probate, notice of the hearing of the appointment must be given to all heirs-at-law. The notice must be given in writing at least five (5) days before the hearing date and filed in the record. In lieu of such notice, the Court will accept a waiver from each heir indicating that he or she desires the person seeking appointment as administrator/administratrix be appointed. 
Bond and surety.  The personal representative shall be required to make a bond. The amount of this bond shall be the estimated value of the personal property of the estate for which the fiduciary is entrusted. Surety will be excused where the will requests that surety not be required or in the discretion of the court when it is deemed unnecessary for protection of the estate where there is a waiver of surety executed by all parties.
VI.  Disability Cases
Upon the filing of a petition for a disability hearing, the case shall be assigned to the division judge on a rotating basis. Upon the filing of the petition, the judge will appoint a three member team to examine the person, appoint a guardian ad litem to represent the person, and set a date for the jury trial, which trial shall be set no sooner than 30 days nor more than 50 days. 
All reports to be filed by the team examining the party shall be filed no later than Monday prior to the jury trial on Thursday. 
Emergency disability petitions will be heard within seven (7) days of the request, and the burden shall be upon the party to show that an emergency exists which endangers the health and safety and protection of the person's property which becomes necessary prior to the jury trial.
VII.  Forcible Detainers
Forcible Detainer suits shall be heard on Tuesday of each week at 9:00 a.m. in each Division.
If the property is owned by an individual, a Forcible Detainer Complaint must be signed by the property owner or by an attorney who is representing them.
Due to a recent circuit court case, if the property is owned by a corporation or limited liability company, an attorney must sign the Forcible Detainer Complaint and appear in court on the date of the hearing. A representative of a corporation cannot appear in court on the corporation's behalf without an attorney present.
Proof of a written notice to terminate the tenancy is required and must be made 30 days before the hearing. Said 30-day notice may be waived if agreed to in writing, in which case, proof of said waiver must be shown to the Court at the time of the hearing. 
A request for a jury trial must be made before the Court hears any evidence of the parties.
 If no appeal is taken within seven (7) days of the entry of the Forcible Detainer Judgment, the Plaintiff (landlord) may request an Eviction Notice — Warrant for Possession from the Clerk's Office.
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Rule 1.  Authority for and Citation of Rules.
Text
These rules are enacted pursuant to SCR 1.040 and may be cited. Local Rule  _______________________________________ , 5th Cir.
Rule 2.  Effective Date of These Rules.
Text
These rules shall become effective upon final approval by the Supreme Court of Kentucky.
Rule 3.  Sessions of the Court.
Text
A.  All sessions of court shall be continuous and trials will be scheduled at the discretion of the Court.
B.  Motion days will be as follows:
 	(1)  Union County: 2nd Monday @ 9:00 a.m. (Central Standard Time in all matters)
 	(2)  Webster County: 1st Thursday @ 9:00 a.m.
 	(3)  Crittenden County: 2nd Thursday at 9:00 a.m. for Civil cases; criminal at 10:00 a.m.
 	(4)  Special Criminal Motion days may be scheduled as needed.
Should one of these dates fall on a holiday one should check with the clerk to determine the alternate date.
C.  All civil motion will be noticed for 9:00 a.m., prevailing time. All criminal motions will be noticed for 9:00 a.m., prevailing time, except in Crittenden County at 10:00 a.m. Criminal motions may be passed to the end of the civil motion hour if necessary. Matters requiring presentation of evidence will be assigned a special time upon arrangement with the Court.
D.  Juries shall be empanelled annually and shall serve for a period of twelve (12) months meeting at such time as may be ordered by the Court. All juries will report at 7:45 a.m., in all counties or unless otherwise ordered by the Court. New jury panels will be called for the following dates:
 	(1)  Union County: First Tuesday in July.
 	(2)  Crittenden County: Second Thursday in August.
 	(3)  Webster County: Second Tuesday in August.
E.  Grand Juries will be empanelled in each county on the opening day of each twelve (12) month term, and shall meet as follows, unless otherwise ordered by the Court:
 	(1)  Union County: First Tuesday of each month at 8:30 a.m.
 	(2)  Crittenden County: Second Thursday each month at 8:30 a.m. 
 	(3)  Webster County: Second Tuesday of each month at 8:30 a.m.
Rule 4.  Assignment of Cases.
Text
A.  Motions to set civil cases for trial will be treated as motions for pre-trial conference. At the hearing on all such motions, moving counsel should state to the Court that the case is substantially ready for trial. Civil cases will be scheduled for trial upon showing by all parties that they are substantially ready for trial, or in the Court's discretion. Mediation will be required of all cases unless the parties show good cause that it will not benefit the parties. See attached Mediation Rules.
B.  Trial dates in criminal cases may be scheduled at arraignments, the pre-trial conference or upon motion of the Commonwealth or the Defendant. Criminal cases may be referred for Mediation upon agreement of the parties. If a case is accepted by the Court, an Order setting the date, time, and location will be issued by the Court. The mediation will be conducted in accordance with the guidelines set forth by the Administrative Office of the Courts.
C.  The 5th Judicial Circuit is composed of a Circuit Judge, Family (Circuit) Judge and a District Judge. When either Circuit Judge is unavailable because they are absent from the circuit and for good cause it is deemed necessary that a motion or other pleading be heard and decided without delay, the other Judge may do so upon an Order assigning them to serve as special judge.
In the event either Judge is disqualified for a good cause from trying any case, the case in which such Judge is so disqualified shall be by written order, reassigned to the other Division reciting therein the case of such assignment. If both Judges believe themselves disqualified, the matter shall be certified to the Chief Regional Judge for the 5th Judicial Circuit for the appointment of a special judge.
This shall also apply to the District Judge in matters involving concurrent jurisdiction and to accept the indictments issued by the Grand Jury. The Family Court Judge and District Court Judge would only be requested to do so in the event the Circuit Judge is unavailable or for good cause.
Rule 5.  Motions.
Text
A.  Service of' written motions and notice thereof shall comply with the Kentucky Rules or Procedure and Kentucky Revised Statures, specifically CR 5 and CR 6.05. Motions must be filed at least seven (7) days prior to the day it is to be heard with copies to the Court at her office at least five (5) days before hearing. Motions not complying with this requirement will be automatically passed to the next regular motion day and the clerk is hereby directed to docket same accordingly. Movant will be responsible for re-noticing said motions. 
B.  The clerk shall keep a motion docket for only those motions to be heard on regular motion days. This motion docket will be called on motion day. The Court, in its discretion, may hear and determine any motion or other matter before it at any time in accordance with the Rules of Civil Procedure.
C.  All motions, except those included in an answer, when served on the adverse party shall contain a date on which said motion shall be heard, which date shall not be later than the next regular motion day at which the motion could be heard. Any motion notice which fails to include the date of hearing shall be treated as if no motion had been filed.
D.  Motions may be made under CR 78(2) and shall direct the opposing attorney's attention to the fact that under this rule the motion may be granted routinely by the Court ten (10) days after filing unless an objection is received or a response filed. An appropriate order shall be submitted with the motion. (This does not apply to motions for summary judgment — see Local Rule 15 or Default Judgments referred to in Local Rule 7.) If a party opposing the motion desires oral hearing, he shall so state, and proceed to notice the motion for the following motion day.
E.  All motions to compel discovery compliance shall contain a certificate by counsel that she or he has conferred or corresponded with opposing counsel and that they are unable to reconcile their differences without a hearing. The Court may, in its discretion, allow attorneys fees and impose appropriate sanctions against counsel who fail to reasonably comply with discovery requests.
F.  All motions, proposed orders or other pleadings which do not contain the correct style and case or indictment number will not be filed  but returned to the Movant.
G.  Personal communications between counsel, parties or any other persons shall not be filed of record except upon motion and court order permitting the same. Nothing shall be filed of record unless submitted for filing by an attorney of record in the case in which filing is requested, or by a party of record who is acting pro se . Any question concerning the propriety of filing of any item shall be brought to the Court's attention immediately by the clerk or an attorney of record, or party of record acting pro se .
Rule 6.  Entry of Orders and Judgments.
Text
In civil cases, whenever any ruling is made, verdict rendered, or judgment rendered, an order or judgment in conformity therewith shall be prepared by counsel for the successful party, shall be endorsed “Have Seen” by counsel for all parties thereto as in conformity to the ruling or judgment, and shall be presented to the Court. If the party against whom the order or judgment is entered is not represented by counsel, that fact shall be endorsed thereon.
When signed by the Judge, the order or judgment shall be delivered to the clerk for entry. All orders and judgments shall be prepared as separate instruments.
Rule 7.  Default judgments.
Text
A party seeking a judgment by default where Rule 55.01 of the Kentucky Rules of Civil Procedures applies shall first file a written motion for such a judgment with a tendered judgment and notice to the party in default. The attorney seeking the default judgment need not be present (or the motion, and the default judgment may thereafter be entered after notice has been given and pursuant to Local Rule 5(D) and it is determined by the Court that it meets all necessary legal requirements.
Rule 8.  Agreed Orders.
Text
Agreed orders and judgments and in forma pauperis motions may be submitted to the Court at any time and should not be placed on the Motion Day docket.
Rule 9.  Copies.
Text
A.  At least two copies of the complaint in all civil cases shall be filed with the clerk.
B.  Copies of all motions, responses, briefs, memoranda and accompanying disc shall be mailed by the attorneys to the Judge, at her office address:

  P.O. Box 126, Dixon, Ky. 42409

Rule 10.  Criminal Cases.
Text
A.  No criminal indictment will be accepted, entered or processed by the Circuit Court unless the indictment states on its face, the defendant's name, last known address and social security number.
B  The Court may grant exceptions to this order on a case by ease basis if the Commonwealth files with the Court an accompanying affidavit by the complaining witness explaining why the required information cannot be provided. Once an indictment has been returned and processed by the Court, that defendant becomes under the jurisdiction of the Circuit Court and if the Court issues a warrant rather than its usual summons, the warrant shall immediately be forwarded to the sheriff of the county and to any other law enforcement agencies or officers who request same from the Circuit Clerk. The clerk will note on the case file jacket each officer or agency who has a copy of the warrant.
C.  Arraignments will be held the same day the indictment is returned at 11:00 a.m. Those defendants having a preliminary hearing in District Court will receive notice of the Grand Jury Arraignment date following their preliminary hearing if bound to the Grand Jury by District Court. Failure to appear will result in a bench warrant except for good cause.
D.  If the case is presented to the Grand Jury as a direct submittal and indictment returned, a summons will be issued for the Defendant unless otherwise requested by the Commonwealth. Arraignment will be scheduled for the next available Court date. If a “not found” return is made the Court will issue a warrant for arrest and a new arraignment will be scheduled at the next available Court date. If the defendant has not been found by the second hearing, he or she will be classified a fugitive and removed from the Court's active docket.
E.  At the time of arraignment each case shall be assigned a time for pretrial conference. Pretrial Conferences shall be held as a matter of course in all criminal matters. At arraignment, the Court may enter a standard discovery order. Further discovery may be requested in writing as is necessary.
F.  The attorney for the Defendant, and the Defendant, unless otherwise relieved, shall be in attendance at the pretrial conference.
G.  The case may be assigned for trial at arraignment or pretrial conference date, with a designated report date at least 30-45 days prior to the trial. After the report date, the Court will not accept or consider any plea agreement between the defendant and the Commonwealth, or continue any case, except for good cause.
H.  On or before the report date, the attorneys shall advise the Court in writing whether they are ready for trial, and the probable length of trial. When a conflict exists, and two or more trials are scheduled for the same day, the Court will assign priority to the cases scheduled. Any motion for a continuance must be made and heard prior to the designated report date, except for good cause shown.
Rule 11.  Appeals from District Court.
Text
Parties appealing district court judgments or appealable orders may have the district court proceeding transcribed, except that the Court may waive this requirement upon proper motion. Any party to such appeal who feels that a transcript of the evidence or part thereof would be helpful to the Court may submit same at any time prior to submission of the case. In counties having video of District Court proceedings counsel should designate where the testimony in issue can be found.
Rule 12.  Master Commissioner Practice.
Text
Rule 12.01  References to the Master Commissioner.
References shall be made to the Master Commissioner as provided by the Rules of Civil Procedure, by the Kentucky Revised Statutes, by these Rules, or by Court order in individual cases.  All motions seeking an order of reference to the Master Commissioner shall be served on the Master  Commissioner pursuant to CR 5.02 as follows:

 Stephen M. Arnett Brandi Rogers Joel C. Rich Union Co. Master Commissioner Crittenden Co. Master Commissioner Webster Co. Master Commissioner 109 S. Morgan Street P.O. Box 361 P.O. Box 248   P.O. Box 419 200 S. Main Street 1358 U.S. Hwy. 41A South Morganfield, KY  42437 Marion, KY  42064 Dixon, KY 42409
Click to view table.
All  orders of sale, including judgments  containing  orders of sale, shall be filed  with  the Master  Commissioner  for examination  and approval  prior  to entry  by the Court.  The  Master Commissioner shall examine all such orders and, following  his approval, shall forward same to the Court for entry at the hearing on the party's motion seeking such order. An approval by the Master Commissioner  is his certification  that said order complies with the Kentucky Revised Statutes, the Rules of Civil  Procedure, the Administrative Procedures of the Court of Justice (AP) Part IV, and with the Rules of the 5th  Judicial Circuit.
 	A.  The Deficiencies in Judgment Form shall be used to notify Plaintiffs Counsel and the Court of any deficiencies should the Master Commissioner  not approve the order or sale.
 	B.  Following  his approval the Master Commissioner  shall use the Deficiencies  in Judgment Form to notify the Court that said order complies with the Kentucky Revised Statutes, the Rules or Civil  Procedure, AP Part IV, and with the Rules of the 5th Judicial Circuit.
Rule 12.02  Orders of Sale.
 	A.  Orders for the sale of property shall contain:
 		1.  A complete caption  setting  forth  the names of all  parties to be bound by the judicial sale. Abbreviations  such as “etc.”  or “et al.” shall not be used
 		2.  A legal description of the property sought to be sold, together with the source of title of the present owner or owners. 
 		3.  The address of the property sought to be sold or, if it is true, a recitation of the fact that the properly has no address.
 		4.  The dollar amount of tile judgment  on a day certain, together with  the daily amount or accruing interest or contract rate of interest (if the order of sale is for the purpose of enforcing a judgment  for money).  
 		5.  The names of all parties who are in default.  
 		6.  The VIN  and description  of mobile  home or statement of conversion  if there is a mobile home on (he property. 
 		7.  Special  conditions  of  sale,  for  example,  property  to  be sold  on  site,  specific combinations of property containing multiple tracts; special advertising in addition to advertising required by statute.
 		8.  A directive that the Master Commissioner execute releases of mortgages, lis pendens and liens foreclosed and extinguished  by reason of the judicial  sale; it shall also contain the book and page number where each lien to be released is recorded.
 		9.  A directive  that the Master Commissioner  pay all outstanding  ad valorem  taxes assessed against the property, provided that such directive also identifies the person or persons in whose name the property has been taxed and the name and address or the entity to be paid, the year in which the fax is due, and the tax bill  number. No Commissioner's deed shall propose to convey the interest of any taxing authority  for taxes assessed against  the property   sold  unless  such taxes have actually been paid. You   may  fax  the  Master Commissioner a statement regarding delinquent taxes, without re-filing an amended  judgment and order  of  sale. The sale date  cannot  be rescheduled  until  this  information  is received.
 		10.  Language as set out  herein: “Purchaser may  pay cash or said  property will be sold  upon  payment of  10% deposit,  with  the balance upon credit of 30 days, The purchaser shall execute a good and sufficient  bond with approved surety thereon for the purchase price, the bond to bear interest at the rate or twelve percent (12%) per annum from  the date thereof   until  paid, and to have the force and effect  of  a judgment,  but a lien shall be retained on said property to further secure the payment of the purchase price. At his option, the purchaser may pay cash or pay the bond with accrued interest at any time before its maturity. Said sale to be made free and clear of' any and all liens, claims, rights, title and interest of any and all parties to this action, excepting easements and restrictions of record in the County Clerk's  office of each respective county in which the property is located, and such right of redemption as may exist in favor of the United State of America or the defendant(s), The purchaser will  be prepared to promptly  comply  with  these terms or the said properly will be immediately offered again lor sale.”
 		11.  Language as set out herein: “The purchaser may require occupant to vacate premises upon ten (10) days written  notice a any time after the dale of sale. The Purchaser is hereby given a WRIT OF POSSESSION, which entitles the Purchaser to immediately enter and take possession of this property, and the Sheriff of the  respective County is authorized  and directed  to evict  any party or  parties to this case occupying or claiming an interest  in said  property adverse to the Purchaser.”
 	B.  Orders of sale shall not contain: 
 		1.  Specifies dates on which the sale is to be conducted.
 		2.  Designations of the auctioneer or appraisers to be used by the Master Commissioner, provided;  however, if a party knows or any reason that an auctioneer or appraiser should be disqualified  to serve in a particular  case, such disqualification may be made a part of the order of sale. 
 		3.  The final  Plaintiff's attorney  fee should be left blank on the order of sale for the Court to determine what is reasonable.
Rule 12.03.  Judicial Sales.
 	A.  The Master Commissioner will  notify  the attorneys of record when a sale date has been scheduled. Immediately following  a sale, the Master Commissioner shall make his/her report to the Court which shall be noticed by the Clerk and shall lie over in accordance with CR 53.05 and AP  Part IV, Sec. 5. If a bond is required of the purchaser, the bond shall be filed along with the Commissioner's  Report of Sale. Unless the Court otherwise directs in the Order of Sale, no bond shall be required of a purchasing creditor  seeking to enforce its mortgage or lien on the property. 
 	B.  The Master Commissioner  shall normally  prepare the following  documents in connection with  any judicial sale: Deficiencies  in Judgment Report; Notice of  Sale for advertising  and posting; Commissioner's  Report of Sale; Order of Confirmation; Order or Distribution; and Commissioner's Deed. When the facts of a particular case render it necessary or desirable that a party prepare any of these documents, that party or attorney shall coordinate the preparation with the  Master  Commissioner. All motions  concerning  any  matter  referred  to  the  Master Commissioner  shall be served on the Master Commissioner as if he/she were a party who had appeared  in the action. 
 	C.  When property is purchased by a person not a party to the action, all subsequent motions and reports concerning confirmation  of the sale (including any objections  to the Commissioners Report) shall be served on  the purchaser in accordance with CR 5.02.
 	D.  The Master Commissioner will allow bids by mail or fax only if agreed to by the Plaintiff and authorized in the original Order of Sale. 
 	E.  The Master Commissioner does not allow withdrawals of sale by phone; withdrawals by mail or fax are allowed only if authorized in the original Order of Sale and received at least one hour prior to the sale. 
 	F.  Any  purchaser making an assignment of its bid to another entity  shall file same with  the Clerk of the Court and with the Master Commissioner, setting forth the nature of the assignment together with the name and address of the assignee within  one week of the date of sale.
Rule 12.04.  Fees.
 	A.  In order to be consistent within  the 5th Judicial Circuit and to allow bidders at judicial sales more certainty tor predicting actual Master Commissioner fees and costs, the Court will follow the Administrative Procedures of the Court or Justice (AP Part IV, Sec. 6, for allowance of Master Commissioner fees. 
 	B.  For each report prepared, the Commissioner will be awarded $50.00 and for preparing the Commissioner's  Deed, the Commissioner will be awarded $50.00. However, any additional routine documents drafted as may be necessary are included in the fees otherwise allowed under Section 6 of Part IV. These Rules shall update/revise in accordance with revisions made to the Administrative Procedures of the Court of Justice. 
Rule 13.  Pleadings.
Text
All pleadings, motions, and memoranda shall contain the name, address, phone number, fax number, and e-mail address (if available) of counsel.
Rule 14.  Withdrawal of Counsel.
Text
Leave of Court shall be obtained to withdraw as counsel after an entry of appearance has been made. Such leave can only be obtained by a motion served on the client and other parties and properly noticed for hearing. Substitution of counsel may be accomplished by a notice signed by the withdrawing counsel and the entering counsel. The Court will not allow withdrawal of counsel within thirty (30) days of an assigned trial date without good cause shown by the requesting counsel.
Rule 15.  Summary Judgment.
Text
Motions for summary judgment shall not be noticed for hearing, but shall be accompanied by a memorandum of law supporting the motion. Opposing memoranda may be submitted within thirty (30) days with fifteen (15) days allowed for reply after which the motion will stand submitted. The Court will consider any party's request for oral argument or may request same on its own. Parties shall submit an accompanying disc containing their motion, response or reply, and a proposed order and copies shall be sent to the Judge's office at P.O. Box 126, Dixon, KY 42409.
EXCEPTION: In cases involving a foreclosure action where there is also a combination motion for Default Judgment against the Debtor, the Court will  waive the 30 day response requirement for those who have filed an answer but there is no real issue. For example, Counties and Cities who have been named as Defendants due to outstanding taxes or institutions that have superior liens.
Rule 16.  Pretrial Diversion Program.
Text
The attached protocol for the pretrial diversion program is hereby adopted by this Court.
Rule 17.  Motions for Shock Probation KRS 439.265.
Text
All pro-se motions for shock probation shall include:
 	A.  Date of entry of judgment and sentence;
 	B.  Length of sentence imposed;
 	C.  A statement that the defendant has been incarcerated at least 30 days since the date of sentence;
 	D.  Whether the Commonwealth recommended shock probation in the negotiated plea and attach a copy of Commonwealth's offer supporting same; and
 	E.  Information which would assist the Court such as:
 		1.  Where defendant will be living,
 		2.  Treatment or rehabilitation program the defendant intends to attend (if applicable),
 		3.  Where defendant will be employed with supporting document from the employer, and
 		4.  Any other reason counsel believes the Court should consider.
 	F.  The correct case number.
All motions not complying with this order will be summarily denied. Motions filed by counsel should substantially comply with the above requirements.
Rule 18.  Jury Selection.
Text
Pursuant to KRS 29A.080 and KRS 29A.100, the following rules apply to jury selection in all courts of the Fifth Judicial Circuit:
 	A.  The Circuit Court Clerk of each county in the judicial circuit is hereby designated as the Courts designee for the purpose of determining on the basis of information provided on the jury qualification form whether any prospective juror is disqualified for jury service for any reason authorized by KRS 29A.100.
In the event such determination is made, the Designee shall note such determination in the space provided on the juror qualification   form.
 	B.  The Court's designee pursuant to KRS 29A.100(2), is hereby authorized to excuse any juror from service for a period not to exceed ten (10) days, or to postpone their service for a period not to exceed twelve (12) months. The reasons for such excuse or postponement shall be entered on the juror qualification form.
 	C.  Upon the request of any prospective juror for a permanent  exemption  from jury service because or a permanent medical condition, which must be supported by certification from the juror's physician, the Designee shall  within five (5) days refer said request and medical certification to the Chief Circuit Judge for consideration. If the permanent exemption is granted, the Designee shall immediately notify the juror and the Administrative Office  of the Courts so the name may be removed from the master list.
 	D.  The contents of juror qualification forms shall be made available to the trial judge and to parties or their attorneys of record unless the Chief Circuit Judge or his designee determines in any instance in the interest of justice that this information shall be kept confidential or its use limited in whole or in part. See Administrative Procedure of the Court of Justice, Part II Section 9, Subsection (7). The forms and the information contained therein shall remain confidential and shall not be disclosed to anyone except the parties, the attorneys of record, persons associated with the office of the attorneys or record persons employed by the attorneys of record to aid in jury selection, or court officials. The forms may be photocopied at the expense of the requesting party or attorney, but such copies are to be destroyed within a reasonable time following the jury term.
Rule 19.  Additional Costs for Extraordinary Services.
Text
The Clerk shall assess additional costs in all applicable civil cases, pursuant to KRS 23A.200(8), CR 3.02, and the Costs and Fines section of the Circuit Court Clerks Accounting Manual.
Rule 20.  Effect on Prior Local Rules.
Text
Prior local rules heretofore adopted by the Court are deemed superseded by these rules.
Rule 21.  Applicability of Rules of Civil Procedure.
Text
In cases not covered by these rules consult the Kentucky Rules of Civil Procedure.

Local Rules on Mediation 5th Judicial Circuit
Rule 1.  Preamble and Scope.
Text
The 5th Judicial Circuit finds that under some circumstances the process known as mediation may provide an efficient and cost-effective alternative to traditional litigation, and further, that the wise and judicious use of mediation may benefit litigants.
Mediation is intended to help both litigants and the Courts facilitate the settlement of disputes. Litigants should participate in good faith and in an earnest attempt to resolve their differences.
This Rule refers to mediation. Nothing in this Rule shall prohibit parties from resolving disputes through other methods. However, in any case where one party may pose a risk of harm to another party or family member, mediation should not be used.
Rule 2.  Mediation defined.
Text
Mediation is an informal process in which a neutral third person(s) called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not he mediator. The mediator assists the parties in identifying issues, fostering joint problem solving, and exploring settlement alternatives.
Rule 3.  Referral of cases to mediation.
Text
At any time on its own motion or on motion of any party, the Court may refer a case or portion of a case for mediation. In this decision, the court shall consider:
(a)  the stage of the litigation, including the need for discovery, and the extent to which it has been conducted;
(b)  the nature of the issues to be resolved;
(c)  the value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of on-going relationships;
(d)  the willingness of the parties to mutually resolve their dispute;
(e)  other attempts at dispute resolution; and
(f)  the ability of the parties to participate in the mediation process including the ability of the parties to pay the cost of mediation.
Rule 4.  No stay of proceedings.
Text
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.
Rule 5.  Appointment of mediator.
Text
Within fifteen (15) days of referral, the parties shall agree on a mediator or a mediation service. If the parties cannot agree, they shall notify the court, which will select a mediator or a mediation service.
Rule 6.  Mediator compensation. 
Text
The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate s a mediator and said fees shall be subject to court approval. Unless otherwise agreed by the parties or ordered by the Court, the parties shall equally divide the mediator's professional dues.
Rule 7.  Mediation procedure.
Text
Following selection of the mediator, the mediator shall schedule an initial mediation conference within thirty (30) days which shall be held within sixty (60) days thereafter or such other time as scheduled by the Court. The mediation conference shall be held in the county in which the case is pending or at a site agreed upon by the parties. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
Rule 8.  Attendance at mediation conference.
Text
The parties must attend the mediation conference. Counsel shall attend the mediation conference unless otherwise agreed to by the parties and the mediator or ordered by the Court. If a party is a public entity, it shall appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision making body or officer of the entity. If a party is an organization other than a public entity, it shall appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. If any party is insured for the claim in dispute, that party shall also be required to have its insurer(s) present by the physical presence of a representative of the insurance carrier(s) who is not that carrier's outside counsel; this representative must have full settlement authority. The foregoing requirements of attendance may be varied only by stipulation of the parties or by order of the Court for good cause shown.
Rule 9.  Completion or termination mediation.
Text
The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel and the mediator, or by order of the Court.
Rule 10.  Report to the court.
Text
The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters, which, if resolved or completed, would facilitate the possibility of a settlement.
Rule 11.  Agreement.
Text
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
Rule 12.  Confidentiality.
Text
A.  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
B.  Mediation shall be regarded as settlement negotiations for purposes of K.R.E. 408.
C.  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather such matters shall be considered confidential and privileged in nature except on order of the Court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties.
D.  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.

Class D Felony Pretrial Diversion Protocol for the 5th Judicial Circuit
Text
I.  Definition.
Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for the program, for a time period not to exceed five (5) years, subject to certain conditions established by the Court.
II.  Persons Eligible.
 	A.  Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion.
 	B.  The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. Alford , 400 U.S. 25 (1970), before becoming eligible for pretrial diversion.
 	C.  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	D.  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8) shall be ineligible for this program.
 	E.  No person shall be eligible for pretrial diversion who has committed a sex crime as defined in KRS 17.500. A person who is on pretrial diversion on July 12, 2006, may remain on pretrial diversion if the person continues to meet the requirements of the pretrial diversion and the registration requirements of KRS 17.510.
 	F.  No person shall be eligible for this program more than once in any five (5) year period.
III.  Procedure.
 	A.  After indictment in circuit court, and no later than ten (10) days before trial, any person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of a pretrial diversion order.
 	B.  In applying for pretrial diversion, counsel for the defendant must state, and the defendant must agree on the record, that in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
 	C.  The Commonwealth shall make a written recommendation to the Court in response to each application.
 	D.  Before making a recommendation to the Court, the Commonwealth shall:
 		1.  Have a criminal record check made by telephoning Pretrial Services at AOC at 1-800-928-6381. DO NOT send requests to the local Pretrial Services Officer.
 		2.  Interview and seek input from the victim and/or victim's family and advise them of the time, date and place the motion will be heard by the Court, and,
 		3.  When diversion is recommended, the Commonwealth must make written recommendations to the Court of conditions for the pretrial diversion as well as the appropriate sentence to be imposed if the diversion agreement is unsuccessful.
IV.  Order of Pretrial Diversion.
 	A.  The Court may, in its discretion, order pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate. AOC Form 345, styled Order Granting Pretrial Diversion of a Class D Felony, was designated for this purpose.
 	B.  The Order of Diversion shall include:
 		1.  Restitution, if applicable.
 		2.  Whether the diversion shall be supervised or unsupervised (and include supervision fees, if applicable).
 		3.  Duration of the diversion.
 		4.  Require defendant to obey all rules and regulations imposed by Probation and Parole.
 		5.  As required by KRS 533.030(1), conditions of probation - restitution, direct the defendant not to commit any offense during the period of the pretrial diversion. Specifically, direct the defendant to comply with any other provision of KRS 533.030 or any other condition the Court deems appropriate.
 	C.  The Order of Diversion may include:
 		1.  That the petitioner remain drug and alcohol free and be subject to random testing.
 		2.  That the petitioner have no violation of the Penal Code or the Controlled Substances Act.
 		3.  That the petitioner possess no firearm or any other deadly weapon.
 	D.  Duration of the pretrial diversion shall not exceed five (5) years without agreement of the petitioner. Duration of the diversion agreement shall not be less than the time required to make restitution in full.
V.  Voiding a Diversion Order.
 	A.  After a hearing, with notice to the Commonwealth and to the defendant, the court may void a person's participation in the pretrial diversion program upon a showing of failure to comply with the conditions of diversion or failure to make satisfactory progress. AOC Form 346, styled Order Voiding Pretrial Diversion of a Class D Felony, was designed for this purpose.
 	B.  If an order of pretrial diversion program is voided, the defendant shall be sentenced according to law, based on his or her prior plea of guilty or plea pursuant to North Carolina v. Alford , 400 U.S. 25 (1970).
 	C.  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing apply to a proceeding to void an order granting diversion. Pursuant to KRS 1101(d)(5), the Rules of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding and therefore the Rules of Evidence are inapplicable to such hearings.
VI.  Completion of Diversion Program. If the defendant successfully completes the provisions of the pretrial diversion agreement, the charges against the defendant shall be dismissed.
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Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the Fifth Judicial Circuit, Family Division (Crittenden Family Court, Union Family Court, and Webster Family Court).  These rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Civil Procedure (CR).  These rules shall be the only operative Family Court Rules of the Fifth Judicial Circuit.  All previous rules adopted in the Fifth Judicial Circuit, Family Division, are hereby rescinded. 
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These Rules shall be cited as “LRFC” (Local Rules of the Family Court) or “Local Rules.”
104.  Holidays.
Text
Holiday schedules may be obtained at the Crittenden Circuit Clerk's Office, Union Circuit Clerk's Office, and the Webster Circuit Clerk's Office. 
105.  Jurisdiction.
Text
Pursuant to KRS 23A.100, the 5th Circuit Family Court has subject matter jurisdiction of the following types of cases: Adoptions, child custody and parenting time, child visitation, child support actions (URESA and UIFSA), juvenile dependency, neglect and abuse actions, dissolution of marriage and matters ancillary thereto, domestic violence actions, juvenile status offenses, paternity, termination of parental rights, and subject to jurisdictional limitations, other actions that may be transferred to the Family Court from 5th Circuit Court or 5th District Court for purposes of consolidation or convenience.
Pursuant to KRS 23A.100, the Family Court shall be the primary forum for these cases, except that nothing shall be construed to limit the concurrent jurisdiction of the District Court where necessary and applicable. Pursuant to KRS 23A.110, additional jurisdiction of the Family Court shall be liberally construed and applied to promote the underlying purposes outlined in the statute.
106.  Penalties.
Text
The Court may assess costs and fees or impose any appropriate sanctions, including using its full contempt powers against a party or attorney not complying with one or more these rules. This includes sanctioning attorneys or parties for failing to provide documents as required by FCRPP or failing to appear at scheduled court appearances.
107.  Warning Order Attorney and Guardian Ad Litem.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing. 
Text
A.  In all actions for adoptions of children or termination of parental rights, a Guardian Ad Litem shall be appointed for the child in accordance with KRS 199.473(11) and KRS 620.100(1)(a).
B.  Fees.  All Warning Order Attorney and Guardian Ad Litem fees paid pursuant to this rule are to be taxed as costs.
 	a.  Motions for compensation shall be accompanied by an affidavit indicating:
 		i.  The statutory basis for appointment;
 		ii.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and 
 		iii.  That the action or proceeding has been concluded and date of disposition. 
 	b.  The Guardian Ad Litem fee in actions regarding termination of parental rights, paternity and/or dependency, abuse and neglect are governed by statute.
 	c.  The Circuit Clerk shall pay any remitted fees to the Warning Order Attorney Guardian Ad Litem upon the approval of the motion requesting compensation.
C.  Appointment. 
 	a.  Guardian Ad Litem shall be appointed from a list of attorneys who are in good standing with the local Bar Association, have completed the training provided by the Administrative Office of the Courts, and have been approved by the presiding Family Court Judge.
 	b.  A Warning Order Attorney shall be appointed upon request.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
201.  Court Schedules.
Text
The following is a general  schedule for matters routinely before the 5th Circuit Family Court. This schedule is subject to review and revision and may be modified by the Judge to accommodate holidays, weather conditions, circumstances of the parties, or other schedules, as the Judge deems necessary to efficiently and effectively accomplish the business of the Court.
201(A).  Webster Family Court.
Text
(1)  All motions filed in Webster Family Court in cases assigned with a “CI” case number or filed in paternity proceedings, for which the motion relates to the establishment, enforcement or collection of child support shall be heard on the first and third Monday of each month.
(2)  All motions filed in Webster Family Court in cases assigned with a “CI” case number or filed in paternity proceedings, for which the motion does not relate to the establishment, enforcement or collection of child support shall be heard on the second and fourth Monday of each month.
(3)  Motions in Dependency, Neglect and Abuse, Status Offenses and Domestic Violence and Interpersonal Protective Order actions, shall be noticed for and heard on the first, second, third or fourth Monday of each month.
(4)  Emergency Dependency, Neglect and Abuse, and Status cases may be heard on any day of the week as ordered by the Court.
(5)  There will be no regularly scheduled motions to be heard on the fifth (5th) Monday of each month.
201(B).  Union Family Court.
Text
(1)  All motions filed in Union Family Court in cases assigned with a “CI” case number or filed in paternity proceedings, for which the motion relates to the establishment, enforcement or collection of child support shall be heard on the first and third Wednesday of each month.
(2)  All motions filed in Union Family Court in cases assigned with a “CI” case number or filed in paternity proceedings, for which the motion does not relate to the establishment, enforcement or collection of child support shall be heard on the second and fourth Wednesday of each month.
(3)  Motions in Dependency, Neglect and Abuse, Status Offenses and Domestic Violence and Interpersonal Protective Order actions, shall be noticed for and heard on the first, second, third or fourth Wednesday of each month.
(4)  Emergency Dependency, Neglect and Abuse, and Status cases may be heard on any day of the week as ordered by the Court.
(5)  There will be no regularly scheduled motions to be heard on the fifth (5th) Wednesday of each month.
201(C).  Crittenden Family Court.
Text
(1)  All motions filed in Crittenden Family Court in cases assigned with a “CI” case number, or filed in paternity proceedings, including those motions that relate to the establishment, enforcement or collection of child support, will be heard on the second and fourth Tuesday of each month.
(2)  Motions in Dependency, Neglect and Abuse, Status Offenses and Domestic Violence and Interpersonal Protective Order actions, shall be noticed for and heard on the first, second, third or fourth Tuesday of each month.
(3)  Emergency Dependency, Neglect and Abuse, and Status cases may be heard on any day of the week as ordered by the Court.
(4)  There will be no regularly scheduled motions to be heard on the fifth (5th) Tuesday of each month.
202.  Exceptions to Regular Motion Hour Schedule.
Text
A.  There will be no Motion Hour during the week of the Judicial College or through the period of December 24th through January 1st each year.
B.   If the court is closed for any unforeseen reason, i.e., inclement weather, the Motion must be re-noticed by the party filing the Motion  to be heard on a regular scheduled Motion Hour.
C.  Any Motion expected to require a lengthy hearing, i.e., more than fifteen minutes, may be assigned for a hearing at a specific time other than the regular scheduled Motion Day by the Office of the Family Court. 
D.  For good cause shown, a Motion may be heard by telephonic conference at the discretion of the Judge.  Dates and times for telephonic conferences may be obtained through the Judge's Assistant at the Office of the Family Court.
203.  Filing, Notice, and Service of Motions.
Text
A.  Except for good cause shown, as permitted by FCRPP or Statute, or waiver of notice requirements, all motions shall be filed at least seven (7) days prior to the scheduled hearing date. Any motion filed less than seven (7) days in advance may be denied as procedurally deficient or continued to a date more than seven days after the filing of the motion. Responses, if any, shall be filed and served at least two (2) days prior to the hearing date.  Service of the motion shall occur at least three (3) business days prior to the hearing date.  These time limits may be waived by the court on a showing of good cause or in the interest of justice. 
B.  Each motion and notice shall contain a certificate of service setting forth the party or attorney to whom the photocopy was delivered, the method(s) of delivery, and the date that the photocopy was delivered or transmitted. Photocopies of motions and/or notices shall be mailed, hand-delivered in a manner otherwise approved by the Courts, to opposing parties or counsel on the same date the motion or notice is filed. Courtesy copies of all motions shall be emailed to the Judge, or mailed to:Hon. Brandi Rogers 5th Circuit Court Judge Family Court Division P.O. Box 417 Marion, KY 42064
C.  All motions, except those included in an answer, when served on the adverse party, shall contain a date on which said motion shall be heard.  Any motion noticed which fails to include the date of the hearing shall be treated as if no motion has been filed.
D.  All pleadings, motions, and documentation (except items of evidence) shall be typewritten. Motions may be filed by facsimile in the appropriate Clerk's office within the time limits provided for in these rules but hard copy of the motion shall be subsequently filed of record. All pleadings shall contain the correct mailing address, email address, and telephone number of the party or attorney filing the pleadings. 
E.  Motions for post judgment relief shall be served on the opposing party as well as any attorney of record. It is the responsibility of the parties to keep the Court apprised of any address changes.
F.  Motions to compel discovery shall contain a certificate, by counsel, that she or he has conferred or corresponded with opposing counsel and that they are unable to reconcile their differences without hearing. The Court considers willful, deceptive, deliberate, or protracted noncompliance with discovery to be a serious mater. The court may, at its discretion, allow attorneys' fees and impose appropriate sanctions against counsel who fails to reasonably comply with discovery requests as outlined in the Kentucky Rules of Civil Procedure.
G.  The Clerk shall keep a motion docket for those motions to be heard on regular motion days. The motion docket will be called on motion day. The Court, in its discretion, my hear and determine any motion or other matter before it at any time in accordance with the rules of civil procedure.
204.  Motions Routinely Granted.
Text
Motions may be made under CR 78(2) which makes provision for the determination of motions without oral hearing upon a brief written statement of reasons in support and opposition. Movant shall state the motion is made under CR 78(2) and this local rule. The notice shall specify that the motion may be routinely granted without hearing by the court, upon the expiration of ten (10) calendar days if no response is filed. The notice may take substantially the following form:
This motion is submitted to the Court for decision pursuant to CR 78 and Local Rule 204. This motion may be routinely granted by the Court ten (10) calendar days from the date of filing, without a hearing on the motion, unless a response or objection is filed. If the opposing party wishes to have this matter heard in open Court, s/he must so state in the response, and shall set the matter for determination on a regular motion hour docket, with appropriate notice to all parties and the Court.
If a party opposing the motion desires oral hearing, they shall so state, and proceed to notice the motion for the following motion day. Movants under CR 78(2) shall file an appropriate tendered order of relief with the Court. The Court reserves the right to alter or amend the tendered order to conform to its opinion as to the appropriate remedy of the Court.
205.  Continuance of Motions.
Text
An attorney or pro se party who will be unable to be present at the time scheduled in the motion shall immediately notify the moving attorney or pro se party and attempt to establish a mutually agreeable time for hearing the motion. If unsuccessful, the party seeking continuance, and shall send a copy directly to the attention of the Family Court, as well as filing the motion with the Clerk. Any motion for continuance in a dependency, neglect or abuse matter shall comply with the requirements of FCRPP 23. The Court shall have discretion to allocate costs by reason of a continuance upon a showing of good cause. The Court has final discretion in the granting or denying of any continuance and may require the hearing to proceed even if the parties agree to the continuance.
206.  Entry of Orders and Judgments.
Rule 3.  Adoptions/Termination of Parental Rights. 
Text
The Court may direct an attorney or pro se party to prepare an order reflecting the findings of the Court, or take the matter under submission for preparation of an order by the Court. Any order prepare by an attorney or pro se party shall contain a signature as “Tendered By” or “Prepared By,” and be submitted to the opposing attorney or pro se party for signature as “Have Seen.” By signing the tendered order as such, neither attorney nor a pro se party is waiving any objection to the content of the order, but is only agreeing that the order reflects the findings of the Court. All orders shall be prepare as separate instruments.
If the responding attorney or pro se party fails to sign the order, the submitting attorney or pro se party may file the order with the clerk with the notice of same. Within three (3) days after filing of the order with the clerk, the opposing attorney pro se party may file any objections to the order, specifying the reasons therefore or submit an alternative order for consideration by the Court, after which time the matter shall stand submitted to the Court.
Any orders of the Court on the Court's calendar shall have full force and effect of law. Orders which are electronically signed, faxed, scanned, emailed as a scanned document or otherwise personally authorized by the Court are enforceable orders. The time frames for filing Notices of Appeal or any motions to reconsider shall be from the date of the entry of the original order with the Circuit Court Clerk.
Rule 3.  Adoptions/Termination of Parental Rights.
301.  Strict Compliance.
Text
All actions or adoptions and terminations of parental rights shall be in strict compliance with the statutory requirements (See KRS Chapters 199 and 625.) In all actions a Guardian Ad Litem shall be appointed for the child, unless falling under the exception enumerated by KRS 199.480(3). (See Local Rule 107, and KRS Ch. 625)
302.  Inspection of Adoption Records.
Text
Applications regarding inspection of Adoption Records Requests are to be filed with the Circuit Clerk's Office, and once filed, the Circuit Clerk shall transmit the request along with the applicable file the 5th Circuit Family Court Judge.
303.  Temporary Custody Order.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not opened to inspection by persons other than the parties to such proceedings and their counsel.
304.  Obtaining Date and Time for Hearings in Adoption Cases.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy. 
Text
A.  Once all procedural requirements have been met, including the home investigation where necessary, the attorney for Petitioner(s) must submit all proposed Findings of Fact and Judgment of Adoption for approval by the Family Court's Staff Attorney prior to obtaining a date for a Final Hearing in an adoption action. Proposed documents may be submitted to the Court by email or mailing a copy to:Hon. Brandi Rogers 5th Circuit Court Judge Family Court Division P.O. Box 417 Marion, KY 42064
B.  Once approval of the proposed orders has been obtained from the Family Court Staff Attorney, parties may secure a date and time for all hearings in adoptions telephonically by contacting the Family Court at 270-965-5198.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.  Procedures for Filing and Obtaining Emergency Protective Orders.
Text
Pursuant to KRS 403.735 and in compliance with FCRPP 13, the Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol is attached hereto as Appendix A and incorporated herein by reference.
During the hours of 8:00 a.m. — 4:00 p.m. Monday through Friday, a person who wishes to obtain an Emergency Protective Order should go to the Circuit Clerk's Office in their respective county and file a Domestic Violence Petition.  At times other than these regular Circuit Court Clerk business hours, the person seeking protection should contact any sworn peace officer (local city police, sheriff's office or state police) or the County Attorney in their respective county to obtain a Domestic Violence Petition. 
The above designated person, receiving a completed Domestic Violence Petition after regular Circuit Court business hours, is authorized to administer an oath to the Petitioner affirming the truthfulness as to the contents of the petition, and shall sign their name and office position to the petition as witness and verification of said oath.  
The completed, sworn Domestic Violence Petition shall immediately be presented to the Family Court Judge of the 5th Judicial Circuit.  If not available, the petition may be presented to any Trial Commissioner, District Judge or Circuit Judge of the  5th  Judicial Circuit.  If no authorized individual can be found in the  5th  Judicial Circuit, the officer shall present the verified petition to the Family Court Judge, Circuit Judge, District Judge or Trial Commissioner in any surrounding county. 
402.  Violation of Domestic Violence Orders.
Text
A.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders should be referred to the Crittenden District Court, Union District Court and Webster District Court for possible prosecution, except as set forth in 402(B). 
B.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to visitation, child support, counseling, or firearms provisions should be initiated through the Crittenden Family Court, Union Family Court, and Webster Family Court and scheduled for contempt hearings on the appropriate Crittenden, Union, and Webster Family Court dockets. 
403.  Cross-Referencing Cases.
Rule 5.  Paternity. 
Text
At the time the case is opened (whether the petition was taken during regular office hours or after hours), the Circuit Clerk, in accordance with the clerk's manual, shall check the index of circuit court cases to ascertain if a dissolution or child custody proceeding is pending. If it is determined a dissolution or child custody proceeding is pending and an EPO is issued, the Circuit Clerk shall, in accordance with the clerk's manual, cross-reference the “D” case with the dissolution or child custody case. Additionally, if a Domestic Violence Order (DVO) is issued, upon entry, the Circuit Clerk shall place a copy of the EPO/DVO in the dissolution or child custody case file.
Rule 5.  Paternity.
501.  Motion Practice.
Text
All Motions in Paternity cases shall be filed and noticed for a hearing in accordance with Rule 201 herein.
502.  Reopening Fee.
Text
Pursuant to FCRPP 14(1), a $50.00 reopening fee for cases that have been inactive for six months on a particular issue shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification  or enforcement.  However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is brought in forma pauperis.
503.  Permission to Review and Copy Paternity Case Files.
Rule 6.  Dependency, Abuse, and Neglect. 
Text
A.  An attorney seeking permission to review and copy a paternity case file must first file a notice of representation signed by a party with a notarized release authorizing that attorney to inspect the parties' paternity case file for reasons relating to representation in that action of a party thereto.  Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege. 
B.  Either party to a paternity action shall be permitted to inspect the order entered in the action to which he is a party.
C.  The Clerk's Office shall permit any County Attorney involved in this particular case, and attorneys and Guardians ad Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
D.  All other persons desiring to inspect a paternity case file shall first obtain an order from the court permitting such inspection.
Rule 6.  Dependency, Abuse, and Neglect.
601.  Procedure for Emergency Custody Orders.
Text
A.  During normal working hours, 8:00 a.m. to 4:00 p.m. Monday through Friday, excluding holidays, persons seeking an Emergency Custody Order (ECO) shall come to the Circuit Court Clerk's office in the County where the request is being made and the Circuit Clerk shall contact the Family Court Judge or the District Court Judge. 
B.  After working hours, 5:00 p.m. to 8:00 a.m. Monday through Friday and on weekends, the Family Court Judge or the District Court Judge shall be contacted by DCBS or the responding police agency.
602.  Effect of Service on Only One Parent/Person Exercising Custodial Control.
Text
The Judge may permit the Temporary Removal Hearing or the Adjudicatory Hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that the Petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
603.  Time for Temporary Removal Hearing.
Text
A.  The Temporary Removal Hearing shall be held within 72 hours, excluding holidays and weekends, on the issuance of an ECO. The time and date for the Temporary Removal Hearing may be obtained by contacting the Office of the Family Court judge.
B.  The Temporary Removal Hearing shall be held no earlier than the day following the filing of the petition to allow time for service to be attempted.
604.  Guardians Ad Litem.
Text
In every Dependency, Neglect and Abuse proceeding, the court shall appoint a Guardian Ad Litem to represent the child, as required by KRS 620.100(1)(a). The Guardian Ad Litem shall be appointed as soon as the first document comes into the Circuit Clerk's office from a list of Guardians Ad Litem prepared by the Court. Any attorney desiring to be placed on the list of Guardian Ad Litem must first complete the training for dependency, neglect or abuse cases offered by the Administrative Office of the Courts.
605.  Court Appointed Special Advocate (CASA).
Text
In every Dependency, Neglect or Abuse proceeding in counties were the CASA Network is established, a CASA volunteer will be appointed for the child, as authorized by KRS 620.100(11)(d). The CASA Volunteer shall be appointed as soon as the first document comes into the Circuit Clerk's office.
606.  Duty of Guardians Ad Litem, Parent Attorney and CASA Volunteer to continue.
Text
Except for good cause shown, after a Guardians Ad Litem, court-appointed attorney for the parent or person exercising custodial control, and CASA Volunteer accepts an appointment, representation shall continue through all stages of dependency, neglect or abuse proceedings. All parties shall be served with the notice of an attorney's request to withdraw.
607.  Records and Transcripts.
Rule 7.  Domestic Relations Practice. 
Text
A videotaped record of all proceedings shall be kept, and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
Rule 7.  Domestic Relations Practice.
701.  Filing Fees.
Text
Unless permitted by the Court to proceed in forma pauperis, filing fees (as are required by the Kentucky Court of Justice, the Administrative Office of the Courts, and Kentucky Revised Statutes) shall accompany the filing of the petition and applicable motions. When a litigant is granted leave to proceed in forma pauperis, such determination allows the petition or motion to progress, but is not a final allocation of costs and fees. Absent the parties' agreement, the Court will determine this allocation in the final disposition of the matter.
702.  Appearances, Waivers, and Agreements.
Text
Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a notary or deputy clerk.
703.  Case Management Conferences (CMC).
Text
A.  Purpose.  The CMC, as required by FCRPP 2(6), is conducted by the Family Court Staff Attorney. CMC are mandatory in all dissolution of marriage actions and may be ordered by the Court in actions regarding custody, parenting time, or any other disputed issue before the court on petition or motion.
Recognizing that domestic relations actions frequently require revisits to the court system, the Court specifically requests that during a CMC, attorneys and litigants display attitudes of respect, conciliation, and negotiation, with an objective of improving relations between the parties. The attorneys, litigants, and the Staff Attorney shall strive to accomplish the purpose of the CMC, which include, inter alia:
• Determining the issues on which the parties agree;
• Reducing the agreements to writing;
• Ascertaining what issues remain unresolved;
• Attempting resolution of the issues unresolved;
• Outlining the issues and necessary proof for the final evidentiary hearing;
• Assisting the parties in reducing and resolved conflict; and
• Bringing about closure and conclusion for the parties.
B.  Scheduling.  At any time after discovery is complete and in compliance with FCRPP 2(6), the attorney either party may contact the Family Court Secretary to schedule a CMC. The Office of the Family Court shall provide available dates and times, and schedule the CMC at a mutually agreeable time; an Order shall also be entered accordingly. Should the parties resolve the contested issues prior to the CMC, they shall promptly notify the Staff Attorney so that other cases may be scheduled.
C.  Format.  The Staff Attorney shall conduct the CMC after notice to attorneys and pro se litigants. All parties and attorneys shall be present. Children are not permitted to attend the CMC. The parties and their attorneys are expected to arrive prepared  to discuss the issues, and with an attitude toward resolution of such issues if possible. Parties and their attorneys shall bring documentation necessary to establish values, incomes, and expenses.
D.  Disclosures.  The Final Verified Disclosure Statements (AOC_239) shall be exchanged with a copy provided to the Staff Attorney at least seven (7) calendar days prior to the date scheduled for the CMC. Parties and their Attorneys will be required to adhere to the requirements of FCRPP 3(4) and 3(3)(b).
E.  Non-compliance.  Unexcused or negligent failure to comply with these procedures, to attend the CMC scheduled, or to produce required documentation may result in sanctions against that party or that attorney. Additionally, intentional protraction of the litigation, including cancellation or rescheduling of the conference without cause, may also result in sanctions.
704.  Mediation.
Text
Mediation is not mandatory. However, pursuant to FCRPP 2(6), the parties may voluntarily agree to submit the case to mediation or the Court may refer the case to mediation with or without the consent of the parties if appropriate. Cases shall be referred to a court-approved mediator.
705.  Final Evidentiary Hearings.
Text
After completion of the CMC, either party, or both jointly, may move the Court for a final hearing date to address the unresolved issues. This motion shall be set on the Court's motion hour docket or the attorneys may contact the Office of the Family Court and obtain a date from the Family Court Secretary. Should the parties resolve the issues pending before the Court prior to the hearing date, they shall promptly notify the Court to request an Order vacating the hearing date.
706.  Final Decree or Order in Uncontested Actions.
Rule 8.  Status Offenses. 
Rule 9.  Miscellaneous. 
Text
Upon the expiration of the time requirements set forth by the applicable statutes or civil rule, and upon completion of all requirements of the Kentucky FCRPP and these Local Rules, either or both parties may move for the entry of a decree or final order. The motion shall be accompanied by a proposed decree, adopting any settlement agreement or order of the Court if applicable, and a uniform child support (if minor children are involved and if an order has not previously been entered). Certificates of competition or enrollment in court-ordered counseling, treatment, education, or monitoring programs shall be filed prior to or with the motion for entry of the decree or order. Upon entry of the final decree or order, the action shall be removed from the Court's active docket.
Rule 8.  Status Offenses.
Text
There are no local rules pertaining to Status Offenses.  For uniform statewide rules of procedure see FCRPP Section VIII. 
Rule 9.  Miscellaneous.
901.  Identification of Counsel or Party Required.
Text
Every pleading, motion, and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number and email address of the attorney or party signing the document
902.  Protection of Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases.  In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters.  However, except as set forth in paragraph (B) below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted, and filing an un-redacted copy in a marked and sealed envelope. The clerk of the court shall allow the un-redacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth, or financial account number. 
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.507, KRS 610.340, KRS 625.045 and KRS 625.108.
903.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP  27, the Circuit Clerk's Office shall not release any Family Court video of in-chamber interviews with children without a specific written order of the Family Court Judge.  An individual requesting a judicial order must provide the Family Court Judge with a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child, and specific purpose for the request.
904.  Requests for Confidential Video Records.
Text
The Circuit Clerk's Office shall not release any copies of a Family Court confidential video recording, except as authorized in Paternity actions, without a specific written order from the Family Court Judge.  An individual requesting a judicial  order must file a written motion, with notice to all parties, including the child's Guardian Ad Litem, if any, and set forth the purpose for the request.
Pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions  authorized by the Kentucky Revised Statutes, as certified by the  public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
905.  Child Timesharing Guidelines and Code of Conduct.
Text
The 5th Circuit Family Court Timesharing Guidelines and Code of Conduct are attached hereto as Appendix 2 and 3 for the parties' convenience and discussion. The parties are also referred to the Model Time-Sharing Guidelines incorporated into the Kentucky FCRPP Appendix A. Both sets of guidelines are merely suggestions for the parties' use in attempting to reach a resolution; they do not create a presumption or a mandate of a particular timesharing schedule. The parties are encouraged to reach an agreement that will serve the needs of the family and that will be specific to their case. Because each case presents unique facts and circumstances, the final schedule as agreed by the parties or as established by the Court may or may not contain portions of these models.
906.  Additional Assistance.
Text
The Family Court Judge and Staff are available and willing to provide information, referrals for services, and additional assistance when possible. However, pursuant to the Kentucky Court of Justice mandates, neither the Court, nor the Family Court Staff, nor the Circuit Clerk, nor any deputy clerk is permitted to provide legal services or advice to litigants.
Appendix A.
Twenty-Four (24) Hour Accessibility To Emergency Protective Orders And Local Joint Jurisdiction Domestic Violence Protocol Fifth Judicial Circuit And District Crittenden, Union, And Webster Counties
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four (24) hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All domestic violence cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		C.  Marriage dissolution proceedings filed in the Fifth Judicial Circuit Court or any other court shall not suspend, alter or vacate domestic violence proceedings in the Fifth Judicial Circuit Court. All Emergency Protective Orders and Domestic Violence Orders issued by either court shall remain in effect unless specifically  altered or vacated by subsequent orders of the appropriate court. Once marriage dissolution is filed in the Fifth Judicial Circuit Court or any other Circuit Court, all matters concerning visitation, custody and support, maintenance, and other items not concerned with individual protection shall be heard in the dissolution proceedings.
 		D.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
 		E.  Domestic violence cases shall be reassigned or transferred to another circuit under the following circumstances:
When it is discovered, subsequent to the entry of an EPO, that a dissolution or child custody proceeding is pending in another county, then the domestic violence case filed in this circuit shall be transferred to the circuit where dissolution/child custody case is pending. This Court shall continue reissuing the EPO until the matter can be heard by the Judge in the other circuit in accordance with KRS 403.740(4).
(Consistent with FCRPP 12, when the local domestic violence protocol requires that a case be transferred to another circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen (14) days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the Petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.)
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
During the hours of 8:00 a.m. – 4:00 p.m. Monday through Friday, a person who wishes to obtain an EMERGENCY PROTECTIVE ORDER should go to the Circuit Court Clerk's office in their county and file a DOMESTIC VIOLENCE PETITION.
 		B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
At times other than these regular Circuit Court Clerk business hours, the person seeking protection should contact any sworn peace officer (local city police, sheriffs office or the state police) or the County Attorney in their respective county to obtain a Domestic Violence Petition. The above designated person, receiving a completed Domestic Violence Petition after regular Circuit Court Clerk business hours, is authorized to administer an oath to the petitioner affirming the truthfulness as to the contents of the petition and shall sign their name and office position to the petition in witness and verification of said oath.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The completed, sworn Domestic Violence Petition shall be presented to the Family Court Judge of the Fifth Judicial Circuit. If not available, the petition may be presented to any Trial Commissioner, District Judge or Circuit Judge of the Fifth Judicial Circuit. If no authorized individual can be found in the Fifth Judicial Circuit, the officer shall present the verified petition to the Family Court Judge, Circuit Judge, District Judge or Trial Commissioner in any surrounding county.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The completed, sworn Domestic Violence Petition shall be presented to the Family Court Judge of the Fifth Judicial Circuit. If not available, the petition may be presented to any Trial Commissioner, District Judge or Circuit Judge of the Fifth Judicial Circuit. If no authorized individual can be found in the Fifth Judicial Circuit, the officer shall present the verified petition to the Family Court Judge, Circuit Judge, District Judge or Trial Commissioner in any surrounding county.
 		E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 		F.  The schedule for domestic violence hearings is as follows:
 		 	(1)  Webster Family Court. Domestic Violence hearings shall be held on the first, second, third or fourth Monday of each month in Webster County Family Court at 11:00 a.m. except for state holidays or in the event of court being cancelled for any unforeseen reason.
 		 	(2)  Crittenden Family Court. Domestic Violence hearings shall be held on the first, second, third or fourth Tuesday of each month in Crittenden County Family Court at 11:00 a.m. except for state holidays or in the event of court being cancelled for any unforeseen reason.
 		 	(3)  Union Family Court. Domestic Violence hearings shall be held on the first, second, third or fourth Wednesday of each month in Union County Family Court at 11:00 a.m. except for state holidays or in the event of court being cancelled for any unforeseen reason. 
 	III.  Contempt Proceedings
 		A.  Pursuant to KRS 403.763, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the Circuit Court Clerk's office in the county where the protective order is entered and file completed affidavit on form AOC 275.5.
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
Appendix B.
5th Circuit Family Court Parenting Time-Sharing Guidelines
Text
Parenting Time is a time for children to do things with a parent. Activities you can do with them or skills you can teach them help the time be rewarding. Helping the children find friends in your neighborhood also helps make it like home for them.
The preferred option is for parents, through communication and concern for their children's best interest, to establish an arrangement that maximizes the benefit to the children. Liberal parenting time arrangements are encouraged by the Court, as contact with both parents is important to the children. You may also agree and are encouraged to agree to any additional visitation for your convenience or that is beneficial to your child. Changes or modifications can be made by the Court if need for such is shown.
If the parents are unable to agree the following guidelines provide a basic structure which in most cases, the Court finds to be reasonable parenting time. The Court has a duty to determine what parenting time will be consistent with these guidelines, more than these guidelines or less than these guidelines. These guidelines are not meant to prevent parents from agreeing to parenting time other than or in addition to those days outlined herein.
 	A.  TERMINOLOGY: For purposes of using this Parenting Time-Sharing Guidelines PARENT 1(P1) is the parent the child resides with primarily; PARENT 2 (P2) is the parent the child does not reside with primarily.
 	B.  PARENTING TIME
 		1.  Weekends:  P2 shall have alternate weekends from Friday at 5:30 p.m. until Sunday at 7:30 p.m. P2 shall pick up the child on Friday from the residence of P1 or other agreed upon location. P1 shall pick up the child on Sunday from the residence of P2 or other agreed upon location,
 		2.  Midweek:  P2 shall have one evening each week, Wednesday, at 5:30 p.m. to 8:00 p.m. P2 shall pick up the child from the residence of P1 or other agreed upon location and return the child to the residence of P1 or other agreed upon location.
 		3.  Holidays:   The following named holidays, and any other holidays of importance to the parents and the child, should be divided between the parents equally as follows:
 New Year's Day  Martin Luther King Day Easter July 4 th Memorial Day Labor Day Thanksgiving Halloween
Click to view table.
 		 	a.  In the ODD-numbered years, the child will be with P1 on holidays in the left column and the child will be with P2 on the holidays in the right column. Parenting time shall be from 9:00 a.m. until 7:00 p.m., unless the child is in school on the holiday, in which case parenting time will begin after school until 7:00 p.m.
 		 	b.  In the EVEN-numbered years, the child will be with P1 on the holidays in the right column and the child will be with P2 on the holidays in the left column. Parenting time shall be from 9:00 a.m. until 7:00 p.m., unless the child is in school on the holiday, in which case parenting time will begin after school until 7:00 p.m.
 		 	c.  If the holiday is connected to a scheduled weekend parenting time, the child is to stay through the holiday. (Example: if P2 has the weekend preceding Memorial Day in an ODD-numbered year, P2 will not return the child on Sunday, but instead retain the child until 7:00 p.m. on Memorial Day.)
 		 	d.  Mother's Day/Father's Day:  Mother's Day and Father's Day are to be spent with the appropriate parent. Hours are as agreed or 9:00 a.m. to 7:00 p.m.
 		 	e.  Christmas: 
 		 		i.  In ODD-numbered years P2 will have the child December 23rd at 8:00 p.m. until December 24th at 8:00 p.m. P1 will have the child December 24th at 8:00 p.m. through Christmas Day at 8:00 p.m.
 		 		ii.  In EVEN-numbered years P1 will have the child December 23rd at 8:00 p.m. until December 24th at 8:00 p.m. P2 will have the child December 24th at 8:00 p.m. through Christmas Day at 8:00 p.m.
 		4.  Birthdays:  The child shall celebrate his/her birthday in the home of the parent scheduled to have the child on that day. The other parent can celebrate at another time if desired.
 		5.  Fall/Spring Break:  For children who are enrolled in school which has both Fall and Spring Breaks: in EVEN-numbered years P1 shall have Fall Break and P2 shall have Spring Break;  in ODD-numbered years P2 shall have Fall Break and P1 shall have Spring Break.  For children who are enrolled in schools with only one break, the parents will alternate this break with P1 having EVEN-numbered years and P2 having ODD-numbered years. The time shall begin at the release of school and continue until 3:00 p.m. on the day prior to school resuming. During these weeks, regular weekend/weekday timesharing is abated. If the child is required to attend extended school during these breaks, the party exercising timesharing shall bear the responsibility of ensuring the child's attendance and compliance.
 		6.  Summer Break: Both parents shall have the opportunity to have the child with them for vacation periods. P2 is entitled to have two (2), non-consecutive, 14-day periods of uninterrupted summer vacation with the child each year. P1 is entitled to one (1) 14-day period of uninterrupted summer vacation with the child each year. During these weeks, regular weekend/weekday timesharing is abated. However, Mother's Day, Father's Day, Memorial Day and July 4th shall follow the holiday schedule.
 		 	a.  P2 is to provide notice of when P2 wishes for P2's summer parenting time to occur by May 1st of each year. If the parties cannot agree, either party may file a motion requesting the court pick the dates.
 		 	b.  Summer school necessary for the child to pass to next grade must be attended.
 		 	c.  A general itinerary should be provided for the other parent if vacation will be out of town, including location and a phone number to be reached at in the case of an emergency.
 		7.  Transportation.  Unless otherwise set forth herein or agreed to by the parties, the parent receiving the child should pick up the child. Further, unless otherwise agreed to, the parent should handle the transportation of the child. All children shall be properly secured in age-appropriate restraints at all times during transportation,
 		8.  Waiting.  There is no duty to await P2 to exchange the child for more than 15 minutes. A P2 who is late forfeits parenting time for that period unless the parties agree otherwise. P1 should be ready to receive the child at the end of the parenting time. A parent could be held responsible for costs the other parent is out-of-pocket due to tardiness.
 		9.  Notice of Intent or Inability to Exercise Timesharing.  If at all possible, P2 shall give a minimum of 3 days' notice of his or her intent NOT to exercise all or part of a scheduled period. When such notice is not reasonably possible, the maximum notice permitted by the circumstances shall be given. P1 shall likewise provide notice, when good cause exists that necessitates cancellation or modification of a scheduled period. If a scheduled period cannot occur due to illness or other good cause, a substituted and mutually agreeable timesharing period shall be arranged and shall occur as quickly as possible.
 		10.  This schedule is an enforceable Order of the Court. Please put the interests of your child first and comply with the above provisions.
Appendix C.
Parenting Time-sharing Code of Conduct
Text
1.  Terminology: For purposes of using this Parenting Time-Sharing Code of Conduct, PARENT 1 (P1) is the person the child resides with primarily; PARENT 2 (P2) is the parent the child does not reside with primarily. The term “parent” is used interchangeably herein to present either a biological parent or non-parent custodian as the case may be. 
2.  Parenting Time as a Shared Experience. It is intended that timesharing be a shared experience for siblings. Therefore, unless otherwise excepted, all children shall participate in the parenting time periods. It recognized that the ages of the children, or activities or illnesses of the children may occasionally prohibit this.
3.  Child's Participation and Activities. P2 shall be permitted to participate and attend the child's activities and shall meet the parental responsibilities (transportation when the child is in his or her care, supervision, booster work, etc.) that accompany those activities. Neither parent shall arrange for excessive activities that interfere with or prohibit the child from spending meaningful time with the other party.
4.  Negative Conduct.  Both parents shall refrain from speaking negatively about each other in the presence of the child or within earshot of the child and shall ensure that other persons likewise refrain. Parents shall not attempt to negatively impact the child's relationship with the other party and shall not request that the child choose one party over another. Parents shall not interrogate the child regarding the activities or actions of another parent.
No parent shall discuss (or enable third persons to discuss) with the child the issues of custody, modification of custody, child support, or timesharing unless all parents have so agreed. No parent shall deny the child access to another parent and shall not threaten to do so as a method of disciplining the child.
5.  Communication Between Parents. [So long as there is no current order preventing contact between the parents by this, or any other court] Parents shall keep each other advised of current home and employment addresses and telephone numbers at which they (and the child when in their care) can be reached. Parents shall refrain from communicating or contacting each other at places of employment unless specifically prearranged or in the event of an emergency.  Parents shall not require the child to deliver messages and shall not depend upon the child to advise the other party of any activities, schedules, school photos, school programs, or other activity or event. 
6.  Daily Routine. Parents should coordinate plans for bedtimes, homework schedules, and other household rules as much as possible. Each parent shall ensure that, when the child is in his or her care, homework assignments are completed and schedules are met. The parents shall discuss and attempt to agree upon how discipline will be consistently administered to the child and what actions by the child require discipline. The parents shall strive to ensure consistency in the child's routines and discipline.
7.  Relocation. Relocation requirements are specifically addressed in the Kentucky Civil Rules, FCRPP 7(2). The parents shall abide by these requirements.
8.  Medical Treatment and Insurance. If the child has been prescribed medication or treatment, P1 shall provide a sufficient amount of medication, any necessary medical equipment, and appropriate instructions for each visit.  
Each parent shall, as soon as possible, notify the other party of any medical emergency or serious illness of the child. Elective medical procedures or psychotherapy/counseling shall only be performed after any and all parents having custody have been afforded the opportunity to discuss the options with the referring professional. 
The parent who has secured healthcare insurance for the child shall promptly supply insurance cards, forms, listings of approved healthcare providers, and procedures for using the health insurance to the other parent. The parent who, except in an emergency, takes the child to a provider who is not approved or qualified under the insurance plan shall bear the additional costs thus created. When one party is obligated to pay part or all of the child's medical expenses, the billings shall be promptly furnished to the obligated parent.
9.  Religious Training. Each parent is entitled to choose and follow his/her own religious beliefs and further, to teach those beliefs to the child. Each parent shall provide the other with information concerning any religious training or teaching in which the child has been formally enrolled, and shall provide the place of worship to the other parent.
10.  Clothing. P1 shall send an appropriate supply of clean clothing for the child for use during P2's time. Any clothing supplied by P1 should be returned in good repair. Parents should communicate plans for any special activities or events that may be scheduled; P1 shall ensure that the type and amount of clothing sent with the child is appropriate for these events and activities.
11.  Necessary Food, Supplies, and Hygiene.  Each parent shall be responsible for providing the food and supplies that are necessary for the child during the time the child is in his or her care. Both parents shall ensure that the child is properly bathed, groomed, and fed during the time the child is in his or her care. Each party shall maintain adequate food and supplies for the child. These include, but are not limited to, an age-appropriate bed, linens, diapers, wipes, bottles, formula, humidifiers, shampoo, soap, lotion, diaper cream, toys, books, thermometer, over-the-counter medications and first-aid supplies. 
12.  Intoxicants. No parent shall relinquish the child to anyone, including a parent, regardless of parenting time schedule, who is under the influence of any intoxicant.
13.  Child Support. Unless a court order otherwise provides, child support obligations continue through all timesharing periods. Child support and timesharing are mutually exclusive. Neither timesharing, nor child support, may be withheld because of the other parent's failure to comply with a court order.  Childcare. Where possible, the parents are encouraged to provide childcare for each other to both lessen the costs and to provide the child with more time with both parents.
14.  Childcare. Where possible, the parents are encouraged to provide childcare for each other to both lessen the costs and to provide the child with more time with both parents. Parents that are joint custodians shall discuss proposed child care arrangements prior to enrollment of the child.
Appendix D.
Jurisdiction for Status Offenses and IPO Actions
Text
1.  Given the concurrent jurisdiction of status offenses and IPOs as set forth in the Kentucky Revised Statue, the Judges of Webster Circuit and District courts have resolved the assignment of these actions to the dockets of the Family Court and District Court.
 	(a)  Family Court will have primary jurisdiction of any Petition requesting an EPO/IPO between dating persons pursuant to KRS Chapter 456.
 	(b)  District will have primary jurisdiction of any Petition alleging a status offense by a juvenile pursuant to KRS Chapter 630 due to the increased caseload and actions involving juvenile status offenders.
2.  If, because of emergency or conflict, the Court assigned primary jurisdiction is unable to hear the case, the other Court, having concurrent jurisdiction may preside over the case.

Local Rules — Fifth Judicial District  Crittenden, Union, and Webster Counties
1.  Court Schedules. 
2.  Pretrial Conferences and Jury Trials in the 5th Judicial District. 
3.  Civil Motions. 
4.  Subpoenas. 
5.  Dress Code. 
6.  Weapons. 
7.  Office/Court Closings. 
8.  Conduct. 
9.  Cameras in the Courtroom. 
10.  Clerks. 
Text
In order to efficiently and effectively handle cases before the District Court, the Court hereby adopts the following Local Rules:
1.  Court Schedules.
Text
This is a general outline of Court schedules – dates are subject to change due to holidays and conferences. Please check with the local clerk. Due to increasing caseload, the Court cannot guarantee a case will be heard at its appropriated time.
(A)  CRITTENDEN COUNTY  Court is held regularly every Wednesday beginning at 9:00 a.m. subject to the following:

 (1) 1 st , 2 nd , 3 rd , 4 th , and 5 th  Wednesdays 9:00 a.m. Probate/Guardians, Arraignments 10:00 a.m. Preliminary Hearings Pretrial Conferences 11:00 a.m. 2 nd  Mondays – Show Cause Hearings 1:30 p.m. Juveniles (1 st  & 3 rd  Wednesdays) (2) 2 nd  Wednesday 9:00 a.m. Probate/Guardians, Arraignments 10:00 a.m. Preliminary Hearings Pretrial Conferences 1:30 p.m. Small Claims and Evictions (2 nd  Wednesdays) (3) 3 rd  Wednesday 9:00 a.m. Probate/Guardians, Arraignments 10:00 a.m. Preliminary Hearings Pretrial Conferences 1:30 p.m. Juveniles (1 st  & 3 rd  Wednesdays) (4) 4th Wednesday 9:00 a.m. Probate/Guardians, Arraignments 10:00 a.m. Pretrial Conferences Jury Trial – Defendant Report time 11:00 a.m. Jury Trials – Juror Report time (5) Special dates may be scheduled upon request. Emergency cases will be scheduled as needed.
Click to view table.
(B)  UNION COUNTY  Regular Court is held every Thursday subject to the following schedule:
 (1) 8:30 a.m. Closed Circuit Jail Arraignments 8:45 a.m. Probate 9:00 a.m. Arraignments 10:30 a.m. Pretrial Conferences 11:00 a.m. Preliminary Hearings/Misc. Criminal Motions/Hardships 1:30 p.m. Juveniles/Guardians (1 st  and 3 rd  Thursdays) Evictions/Small Claims and Civil Matters (2 nd  and 4 th  Thursdays) 2 nd  Mondays – Show Cause Hearings-at J:30 p.m. 2:00 p.m. 1 st  and 3 rd  Thursdays – Juveniles/Guardianships (2) 2 nd  & 4 th  Fridays – Jury Trials at 9:00 a.m. (3) Special dates may be scheduled upon request. Emergency cases will be scheduled as needed. Hardships shall be heard on Fridays.
Click to view table.
(C)  WEBSTER COUNTY 
 Regular Court is held every Tuesday of the month, subject to the following schedule: (1) 1 st  Tuesday 8:30 a.m. Jail Arraignments 8:45 a.m. Probate 9:00 a.m. Arraignments 10:00 a.m. Pretrial Conferences Jury Trials—Defendant Report time 11:00 a.m. Jury Trials—Juror Report time 1:30 p.m. Evictions/Small claims and Civil Matters (1 st  and 3 rd  Tuesdays) (2) 2 nd , 3 rd , 4 th , and 5 th  Tuesdays 8:30 a.m. Jail Arraignments 8:45 a.m. Probate 9:00 a.m. Arraignments Show Cause Hearings (2 nd  Mondays) 10:00 a.m. Pretrial Conferences Preliminary Hearings 1:30 p.m. Evictions/Small claims and Civil Matters (1 st  and 3 rd  Tuesdays) Juveniles (2 nd  and 4 th  Tuesdays) (3) Special dates may be scheduled upon request. Emergency cases will be scheduled as needed.
Click to view table.
2.  Pretrial Conferences and Jury Trials in the 5th Judicial District.
Text
(1)  Pretrial Conferences will be scheduled approximately one-two weeks prior to the trial date.
(2)  Parties to be present 
 	(A)  The Defendant and Complaining party, victim and/or witnesses SHALL be present at the Pretrial Conference. If either party/witness fails to appear after being duly notified and without good cause, the Court will enter sanctions against said person(s).
 	(B)  The parties shall  discuss the case and the Commonwealth shall  report its recommendation to the Court. If the Defendant (or the Court) declines to accept the offer and the case cannot be settled in any agreeable manner, the case will remain on the jury trial docket and the Court will not be bound by any plea offer after the date of the Pretrial Conference. (Criminal cases)
3.  Civil Motions.
Text
(1)  All motions to be heard before the Court must be filed in accordance with the Kentucky Civil Rules. The Movant shall be responsible for providing adequate notice to all parties/counsel.
(2)  All motions for Summary Judgment and Judgment on the pleadings shall be noticed for an appropriate Civil Court hearing date as set out above and contain a Certificate of Service on the other party or parties. All parties shall personally appear at the designated hearing.
(3)  Routine motions may be made under CR 78(2) and shall direct the opposing party/attorney's attention to the fact that under this rule the motion maybe granted routinely by the Court ten (10) days after filing unless an objection is received or a response is filed. If an opposing party desires an oral hearing on the motion, the opposing party shall so state and may proceed to notice the motion for the following motion day. All motions filed under this rule shall be accompanied with an appropriate proposed order.
4.  Subpoenas.
Text
All subpoenas for witnesses to appear for Pretrial Conferences, Motions, or Trials must be presented to the local Sheriff's Office at least 7 days prior to the scheduled appearance. Subpoenas should be served at least 3  business days prior to the schedule court date. If they are not timely filed and service is not completed within the required time, no motion for continuance for lack of service will be granted except for showing of good cause. All motions for continuance due to witness unavailability must comply with Rcr 9.04 .
5.  Dress Code.
Text
(1)  All attorneys shall dress in proper attire to appear before the Court.
(2)  NO  person shall be allowed to appear before the Court while wearing shorts or tank tops, pajama bottoms, or other inappropriate or offensive attire and shoes are  required. No person appearing before the Court may wear a hat or head covering unless required for medical or religious purposes.
(3)  Gum, food, drinks, or chew are not allowed in the Courtroom. Any and all cell phones present in Courtroom shall be on silent mode or turned off.
6.  Weapons.
Text
No weapons shall be allowed in the Courtroom or in any of the Court Offices, such as Circuit and District Clerks offices and the offices of the District Judge. This includes concealed weapons even though the person may have a valid permit to carry same. Any person who enters these restricted areas will be subject to a search of their person and/or property on their person and any weapons found may be subject to seizure and forfeiture to the Court and possible criminal charges filed.
This prohibition does not  include or apply to any member of law enforcement, a Commonwealth or Assistant Commonwealth Attorney, whether active or retired, a County Attorney or Assistant County Attorney, whether active or retired, and any Justice or Judge of the Court of Justice, whether active, retired or a Senior Status Judge.
7.  Office/Court Closings.
Text
The Circuit/District Court Clerk's Office and District Court will be closed according the official State Holiday Schedule. Closings due to inclement weather will be determined in accordance with Section 5.06 (2) of the Kentucky Court of Justice Personnel Policies.
8.  Conduct.
Text
All attorneys are to conduct themselves in accordance with the Code of Professional Courtesy. All persons appearing before the Court shall conduct themselves in a civilized manner. All persons failing to do so, may be subject to the contempt powers of the Court.
9.  Cameras in the Courtroom.
Text
No video film/tape of Court proceedings shall be allowed unless directly authorized by the District Judge.
10.  Clerks.
Text
The clerks located in the Circuit and District Clerk's Offices are not attorneys and CANNOT render legal advice to anyone. If a person has a legal question, they must contact an attorney.
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Rule 1.  Introduction/Administrative Procedure.
101.  Citation of Rules.
Text
These rules may be cited  as “RDCC” or “Rules of the Daviess Circuit Court” or “LR _________ ”. They shall be applicable to both civil and criminal cases.
102.  Effective Date and Application of Rules.
Text

 	(a)  These rules are adopted pursuant to SCR 1.040(3)(a), RCr 13.02, and other applicable law and shall apply to all actions filed, commenced or pending after the date hereof and certification to the Chief Justice of the Supreme Court of Kentucky. They shall govern all civil and criminal proceedings in both divisions of this Court. The rules shall be effective upon approval of the Chief Justice of the supreme Court of Kentucky.
 	(b)  The Chief Judge shall cause these rules to be published by the AOC, and shall cause the Clerk to keep available an adequate supply of same in the Daviess Circuit Court Clerk's office for the bar and the public.
103.  Additions and Amendments.
Text
These rules may be added to, amended or rescinded as the Court deems necessary and as approved by the Kentucky Supreme Court. All former rules, orders and memoranda in conflict herewith are repealed as of the effective date hereof. 
104.  Court Organization and Case Assignment.
Text
(a)  The Daviess Circuit Court shall operate in two (2) divisions, Division I and Division II, and each shall have jurisdiction of both civil and criminal cases. The Circuit court shall also consist of a Master Commissioner and a Deputy Master Commissioner. Each division of the court also has a Domestic Relations Commissioner to which the court may assign matters for evidentiary hearings, findings of fact, conclusions of law and recommendations.
(b)  All civil and criminal causes shall be divided between the two divisions as equally as possible and as hereinafter provided.
(c)  Each judge may preside over, hear and determine any case or question in the other Division when so agreed between the judges, or when the judge of one Division is sick, absent from the county or otherwise not available.
(d)  A judge of either Division may vary, discontinue or extend any trial period whenever the business of the Division requires. Each shall have the power to assign for trial all causes in the Division for such days as, in such judge's discretion, will conduce the convenient dispatch of the business of the Division.
105.  Holidays.
Text
In addition to the holidays designated annually by the Administrative Office of the Courts (AOC) the Morton J. Holbrook Judicial Center shall be closed the Friday immediately precedingtheannualOwensboro Barbeque Festival.
106.  Appearances and Substitutions.
Text
(a)  Whenever parties have appeared by counsel they may not thereafter appear by different counsel or in their own behalf, unless an order of substitution shall first have been made by the Court after reasonable notice to the attorney for the party and to the opposing attorney. Until this is done the authority of counsel of record shall continue for all proper purposes.
(b)  When an attorney of record wishes to cease representation of a party, the attorney shall file a motion therefor and give adequate notice to the client and opposing counsel. If the motion is sustained, a copy of the order shall be served on the client and all attorneys of record by the Clerk pursuant to LR  205. below.
107.  Courtroom Decorum.
Text
(a)  Attorneys and litigants will observe the customary and traditional courtesies and decorum. They shall refrain from caustic remarks about and personal reference to opposing counsel.
(b)  Examination of jurors and of witnesses should be conducted from the counsel table or from some other suitable distance except when handling documentary or physical evidence or when a hearing impairment or other   physical disability requires the attorneys to take a different position.
(c)  Attorneys shall refrain from carrying on conversations among themselves or with others or read newspapers or magazines in the courtroom when court is in session. No one will bring food or drink into the Courtroom. All attorneys shall wear proper courtroom attire in all proceedings. 
108.  Punctuality, Expedition and Settlement.
Text
(a)  Attorneys will make every effort consistent with the legitimate interest of their client to expedite  litigation and to avoid unnecessary delays.
(b)  Attorneys shall be punctual in all court appearances and shall give prompt notice to the court and to all other counsel in the case, of any circumstances requiring his absence or tardiness.
(c)  Attorneys shall make a reasonable effort to settle the dispute of their client prior to court Criminal motions are heard each morning at 8:30 a.m.  Hearings estimated to last more than 30 minutes may be set by calling the Judge's office.These will generally be set at 1:30 on the first available afternoon.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
201.  Arraignment and Pre-Trial Conferences — Criminal.
Text
(a)  Arraignment and initial pre-trial conferences will be held commencing at 8:30 A.M. on the Thursday and Friday next after the beginning of the trial period.
(b)  Those cases not disposed of by plea, dismissal or otherwise, shall be set for trial on a day certain at the request of either party.
(c)  The Clerk shall prepare a docket of the cases set for trial during the current trial period and keep same current from day to day during the trial period. The respective deputy clerks for each division shall make copies of same available in their office for the benefit of court personnel and attorneys.
202.  Motions and Motion Docket.
Text
(a)  Motions, objections and exceptions shall be heard in each Division as follow:

 Division I : Civil Mondays 10:00 – General motions  Mondays 10:30 – Exceptions/Contempts (3 maximum)  Mondays1:30 – Confidentials Wednesdays9:00 – General Motions Wednesdays9:30 – Confidentials Wednesdays 10:00 – Exceptions/Contempts (3 maximum) Criminal motions are heard each morning at 8:30 a.m. 
Click to view table.
Hearings estimated to last more than 30 minutes may be set by calling the Judge's office. These will generally be set at 1:30 on the first available afternoon.

 Division II : Civil Tuesdays 8:30 – General Motions Tuesdays 9:30-10:30 – Excaptions/Contempts (4 maximum) Tuesdays11:00 – Confidentials Tuesdays 1:30-2:30  non jury terms  months –  Exceptions/Contempts (3 maximum)  Criminal motions are heard at 8:30 a.m. on Monday, Wednesday and Thursday.
Click to view table.
Hearings estimated to last more than 30 minutes may be set by calling the Judge's office.
 	(b)  An attorney desiring a time for hearing shall call the clerk's office to determine an available time. He will then notify the clerk of the half hour on which he wants to be heard and shall include the designated time in the notice to opposing counsel.
 	(c)  In the event of hardship, emergency, or anticipated lengthy or complicated hearing, motions, objections and exceptions  may be set at a time other than the weekly motion day, but only after consultation with the Judge and opposing counsel as to a time convenient with everyone.
 	(d)  Written motions, other than those that may be heard ex parte, shall be served at least five (5) days before the time specified for hearing unless a different time is fixed by the CR, any applicable statute, or by court order.
 	(e)  The clerk shall keep a motion docket on which he or she will docket in order all motions assigned to any day for hearing, either by court order or by notice duly served. This motion docket will be called on the date and at the time noticed and, subject to the discretion of the court, will be heard in the order docketed.
 	(f)  All motions going to the merits of the case and/or which will require citation of authority including, but not limited to, applications under CR 12 through 23, 50, 56, 59 through 62, 64, 65 through 71 and motions in criminal cases shall be accompanied by a brief but complete statement of the grounds for the motion and memorandum of points and authorities to be relied upon. Failure to comply with such requirement may be grounds for overruling the motion. Any party properly served with such a motion or application shall file a response containing a statement of grounds for opposing the motion, with a memorandum of points and authorities in support of the opposition. Such responses shall be filed at or prior to the time specified in the notice of hearing of the motion. Failure to file a response may be grounds for sustaining the motion, but the time for filing a response may be extended for good cause shown. 
 	(g)  Copies of all photographs and documentary evidence which the movant or the opposing party intends to submit or rely on in support of or opposition to the motion shall also be served on opposing counsel in the manner provided in (f) above. A party referencing any evidentiary matter in a pleading shall make appropriate citation to the record for each statement of fact.
 	(h)  Any moving party who learns that a hearing is no longer necessary, shall immediately notify opposing counsel and the deputy clerk assigned to the appropriate division so that the matter may be removed from the docket; the moving counsel shall file appropriate pleading(s) clarifying the record. 
203.  Pre-Trial Conferences and Requirements — Civil Cases.
Text
(a)  Upon motion of either party, or on the Court's own initiative, a scheduling order may be provided in any civil or criminal case. This scheduling order will set deadlines for completion of discovery, disclosure of experts, pre-trial motions, and all other matters subsequent to getting the case ready to be placed on the trial docket.  
(b)  A pre-trial conference, pursuant to CR 16, may also include consideration of a scheduling order. 
204.  Assignment of Jury Trials.
Text
(a)  Motions to set jury trials shall be held approximately two (2) months before the month with available trial dates. The Clerk of each Division shall set the date and time for Motions to be heard in that Division. Any attorney wishing to set a case for jury trial may contact the Clerk for a listing of motion dates.
(b)  The Clerk shall docket the motions to assign the civil cases for trial in their order of filing.
(c)  Attorneys are discouraged from moving to assign for trial before the pleadings are closed and discovery completed. A motion to assign trial dates should not be filed until the moving party has completed discovery.
(d)  Once the case is on the trial docket, with dates certain, the court will enter a trial order outlining the exchange of witnesses and exhibits expected to be offered into evidence and other pertinent matters. If after that time counsel learns of additional witnesses or exhibits, he will immediately notify opposing counsel. Any objections shall be brought to the court's attention at a pre-trial conference, at which time all motions in limine shall be heard.
(e)  All attorneys of record in civil cases will be present at assignment hour when possible. If impossible, they will designate some attorney to be present in their stead.
(f)  Court trials may be had at any time convenient with the judge, attorneys and parties. They may be set by motion at any monthly assignment day or at any time after consultation with the judge and opposing counsel. 
205.  Orders and Judgments.
Text
(a)  In all civil and criminal cases in which a verbal order or judgment is announced by the Judge, and in the case of a jury verdict, an order or judgment in conformity therewith shall be prepared by counsel for the successful party within seven (7) days after the order or verdict, unless directed otherwise by the Judge. It shall be signed “have seen” or “OK to enter” by all attorneys of record, and shall be presented to the Court. If the party against whom the order or judgment is entered is not represented by counsel, that fact shall be endorsed thereon. All proposed orders shall contain a distribution list that will identify all counsel and pro se litigants, with addresses. Tendering counsel shall provide a sufficient number of copies of the proposed order for the Clerk to serve in accord with the distribution list.
(b)  When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. The Clerk shall serve the order or judgment upon everyone in the distribution list on the order or judgment.
(c)  In Court cases or other matters under submission, the Court may request that all attorneys submit proposed findings of fact, conclusions of law, and judgment. This is not intended to delegate the Court's decision making power, but will be used solely for information and as a guide.
206.  Grand Jury Schedule.
Text
A grand jury shall be impaneled on the first Tuesday of January, and the first Tuesday of July (or the next day thereafter not a legal holiday) at 8:30 A.M. by the Judge of the Division having a trial period in those months. Each grand jury shall meet thereafter on the first Tuesday of each month for six months. It is anticipated each session shall be for two days and more if justice requires, but not exceeding the statutory limit of twenty total days during each jury's service. If the first Tuesday falls on a legal holiday, the grand jury shall meet on the next succeeding day that is not a legal holiday.
207.  Jury Trial Schedule.
Text
(a)  Jury trial periods shall be held in each Division commencing on the first Monday on every other month except December.  However, they will be staggered so that jury trials will be in progress in one Division or the other every month except December.
(b)  In odd numbered years, the jury trial periods shall be as follows: 

 Division I Division II   January  February  March  April  May  June  July  August  September  October November 
Click to view table.
In even numbered years the months shall be reversed for each division and alternately thereafter on an annual basis. Although there will be no jury trials in December, the grand jury shall meet at its designated time that month.
(c)  Ordinarily, the first two weeks will be devoted to the trial of civil cases, and criminal cases will be set thereafter. This may be modified by the judge as circumstances require.
Rule 3.  Adoptions/Termination of Parental Rights.
Text
There are no local rules relating to Adoptions and Termination of Parental Rights. See FCRPP 32-36 for uniform statewide rules.
Rule 4.  Domestic Violence Protocol and 24 Hour Accessibility Policy.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Joint Jurisdiction Protocol for the 6th  Judicial Circuit and District is attached as Appendix A and incorporated herein by reference as if set out fully herein.
Rule 5.  Domestic Relations Practice (FCRPP 2 – 9).
501.  Preliminary Matters.
Text
(1)  As Daviess County utilizes Domestic Relations Commissioners, each Circuit Judge has appointed a separate Domestic Relations Commissioner to serve in their respective divisions. Therefore, FCRPP 4 shall apply to Domestic Relations Practice in Daviess County and the practitioner should refer to said rules for further guidance. 
(2)  Unless otherwise addressed during a pendente lite hearing, a case management conference shall be scheduled before the Domestic Relations Commissioner within thirty (30) days from the date the petition is filed or within ten (10) days of the filing of a response, whichever occurs first, unless the parties have reached a written agreement pertaining to family counseling, parental education classes or a status quo order. 
(3)  Pursuant to FCRPP A(4), the domestic relations commissioner shall make recommendations to the judge regarding motions for temporary orders of custody, support or maintenance. Any temporary orders shall be entered by the Court upon review of the recommendations.
(4)  These Rules shall be applicable to the procedure and practice in all actions pertaining to dissolution of marriage, custody and support, visitation and timesharing, property division and maintenance.
(5)  In accordance with the Family Court Rules of Procedure and Practice (FCRPP), self represented litigants shall be held to the knowledge of these rules the same as parties represented by counsel.
(6)  Court Ordered Family Counseling or Education.
In all proceedings for the dissolution of marriage in which children of the marriage are minors, or in any custody proceeding, the court may order the parents or custodians and children to participate in counseling or divorce education, which shall be at the expense of the parties. The parties may also agree to such counseling or divorce education by Agreed Order.
502.  Matters Currently or Previously in Daviess District Court.
Text
(1)  Matters originated from K.R.S. Chapters 620-625. 
 	(a)  All motions to determine De Facto Custodian status under the definition of KRS 403.270(1) involving children with pending Dependency, Neglect or Abuse cases in District Court, shall be heard in the District Court in which the Dependency, Neglect or Abuse action is pending. The moving party shall bring such motion before the District Court, giving notice to all parties necessary in accordance with FCRPP 21. The hearing on the motion to determine De Facto Custodial Status must be heard prior to action on a custody petition in Circuit Court. 
 	(b)  All motions and petitions for custody involving a possible De Facto Custodian without a pending Dependency, Neglect or Abuse Action in District Court, shall be heard by the Domestic Relations Commissioner in the Circuit in which the Petition was filed for the Domestic Relations Commissioner to hear and make recommendations regarding the matter in accordance with FCRPP 4 and KRS 403.270.
(2)  Matters Originating from K.R.S. 406.005 et seq and FCRPP 14(2): 
 	(a)  All motions, pleadings and demands for establishment, enforcement and modification of child support, clarification of orders previously entered by the District Court and matters agreed by the parties shall be filed in the District Court.
 	(b)  All contested motions, pleadings and demands for custody, and time-sharing shall be filed in the Circuit Court which shall thereafter retain jurisdiction for child support purposes.
503.  Petitions for Immediate Entitlement to Custody (K.R.S. 620.110).
Text
(1)  All Petitions for Immediate Entitlement to Custody, pursuant to K.R.S. 620.110 and filed in Circuit Court shall list and serve notice upon all parties that are involved with the District Court Juvenile Dependency, Neglect, and Abuse case, including, but not limited to: all parents, temporary custodians, attorneys of record and the Cabinet. The Circuit Court file created for the Immediate Entitlement Petition shall be kept under seal, and the clerk shall provide the District Court Juvenile file under seal to the assigned Circuit Judge.
504.  Motions.
Text
(1)  Any ex parte motion shall be accompanied by a supporting affidavit sufficient to state grounds for injunctive relief and, if granted, shall be set for a hearing with all parties at the earliest available date. 
(2)  Any  pendente lite motions shall be served on the opposing party seven (7) days in advance and set for a hearing before the court unless otherwise agreed by the parties. 
(3)  Any motions for temporary child support and maintenance, as referenced in FCRPP 5 and 9 may be combined in the same pleading. Thus, only one (1) affidavit need be filed incorporating the information referenced in said Rules.
(4)  A motion for payment of debts requires the same disclosures as set forth in FCRPP 5.
(5)  In addition to the requirements set forth in FCRPP 5 and FCRPP 9 concerning Motions to Modify Support, all such documentation shall be served upon the opposing party seven (7) days in advance before the hearing before the court, unless otherwise agreed to between the parties, to allow the opposing party to comply with FCRPP 9. 
(6)  Non-Divorce Custody/Time Sharing Proceedings . The rules regarding the filing of Motions, both temporary (Pendente Lite) and post-decree, shall apply to any non-divorce custody/time sharing proceeding. 
505.  Setting Hearings Before the Domestic Relations Commissioner.
Text
(1)  Motions . All hearings for motions of any kind will be scheduled through the clerk's office in the event that the matter can be heard within 30 minutes. If not, then the matter will be scheduled for a special time through the Commissioner's office.  No matters shall be scheduled for a 30 minute hearing that cannot be heard within 30 minutes. Both parties will have 15 minutes, each, in which to complete their proof which shall include direct and cross examination. The Commissioner will keep time. Likewise, a special hearing time will be divided equally between the parties. The Commissioner may apportion the costs in his recommended order. 
(2)  Obtaining a Final Hearing Date .A party seeking a final hearing date shall coordinate with opposing counsel and schedule a Case Management Conference in accordance with FCRPP 2(6) through the Commissioner's Office at the Judicial Center; however, a Case Management Conference shall not be conducted, except in the discretion of the Commissioner, until the Preliminary Verified Disclosure Statements have been exchanged as required under FCRPP 2(3). A final hearing date will be assigned at the Case Management Conference. Furthermore, the Commissioner shall also recommend whether or not the parties shall file in the record a Joint Trial Disclosure Statement within (7) seven days prior to the final hearing date to advise the court as to the issues which are agreed upon and what issues remain to be decided along with each party's position regarding said issue. 
506.  Obtaining a Decree of Dissolution.
Text
Matters Not Requiring a Hearing (FCRPP 3 (1) . If the parties reach an agreement on all issues, a decree of dissolution may be obtained without a hearing by filing a motion or agreed order to submit for decree of dissolution of marriage. Counsel shall comply with FCRPP 2 and 3 and file the documents with the Clerk tor entry. A Decree shall not be final until the original is submitted and approved by the Domestic Relations Commissioner signed and entered by the Court. 
507.  Additional Custody/Time Sharing Matters.
Text
(1)  A parent shall be entitled to time-sharing/visitation as ordered by the court which may also be in accordance with the Daviess Circuit Court Timesharing/Visitation Guidelines unless otherwise agreed to by the parties or ordered by the court.The Timesharing/Visitation Guidelines shall not be used as a default schedule. 
(2)  Daviess Circuit Court Time-Sharing/Visitation Guidelines are attached in Appendix B to these Rules.
(3)  FCRPP 7(2). Residency within Kentucky/Moving to Another Location.
 	a.  If either parent intends to move with the child(ren) to another location which would materially affect the child or to another state, he or she shall give written notice to the other parent at least 60 days prior to such move. Either parent may file a motion for change of custody or time sharing if the other parent is not in agreement with the move or an agreed order if  they are in agreement. No relocation of the children shall. occur unless the court enters an order modifying the status quo.
 	b.  Pursuant to FCRPP 7(2)(b), if a parent moves from the county where the initial decree or custody order is entered, the court shall apportion the cost of transportation of the child(ren) between the parents, or may assign the entirety of the costs to one parent, considering the economic circumstances of each parent and any other relevant factors. 
Rule 6.  Miscellaneous Rules Relating to Family Law Practice.
601.  Personal Identifiers.
Text
(1)  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in Paragraph (b) below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The Clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit to be accessed only by an attorney of record in the case, a judge of the court or other authorized court personnel. Otherwise, access to the sealed documents Shall be by specific court order only.
(2)  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those filed shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
602.  Written Discovery — Answer to Repeat Question.
Text
For any discovery responses pursuant to CR 33, 34, or  36, the response shall repeat the question or request as originally propounded.
603.  Courtroom Resources.
Text
(1)  The Daviess Circuit Court has the following resources available for use during a trial or hearing: a television; a VCR; a DVD player; a blackboard; an easel; and a lectern. Parties are responsible for ensuring evidence or material they intend to present in court for consideration are compatible with the resources available or the parties shall make arrangements prior to court appearance to provide resources for presentation of materials in court.
(2)  At times the judge may request or direct that materials be provided electronically for the courts considerations. At such times as the Court directs that materials be submitted electronically, the materials shall be submitted to the judge's office in Microsoft Word compatible documents without the use of automatic number systems.
Appendix A
Domestic Violence Protocol Twenty-Four Hour Accessibility to  Emergency Protective Orders and Local Joint  Jurisdiction Domestic Violence Protocol   6th Judicial Circuit and District Daviess County
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts. See also RDDC 5 for additional rules relating to Domestic Violence cases or when a Judge determines on the record that it is in the interest of justice or judicial economy to do so.
 	I.  Uniform Protocol for Handling Cases
 		A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		C.  Domestic violence matters may be reassigned from the district court division to circuit court when there is a dissolution/custody proceeding pending.
 		D.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
 		E.  Domestic violence cases shall be reassigned or transferred to another circuit or district court under the following circumstances: See RDDC 1D(iv)(c), where there is a recusal pursuant to KRS 26A.015, or when a Judge determines on the record that it is in the interest of justice or judicial economy to do so. 
Consistent with FCRPP 12, when a case is transferred to another court, the emergency protective order shall continue and the summons shall be reissued by the transferring court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court receiving the transfer.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
The Daviess Circuit Court Clerk or any of her officers in the Juvenile Division may both receive Petitions and administer oaths. The Office of Crime Victims' Advocacy may assist in the preparation of a Petition. Any Judge or notary public may also administer oaths, but the Petition itself and any Emergency Protective Order must still be received by the Juvenile Clerk or appropriate Circuit Division where a custody/dissolution exists.
 		 	1.  The necessary forms can be obtained through the office of the Juvenile Clerk. The Crime Victims' Advocate can assist in preparing the forms. Crime Victims' Advocate offices are located in the Kirtley Annex behind the Holbrook Judicial Center, and can be contacted at (270) 685-4357.
 		 	2.  The completed forms shall be presented to the office of the Juvenile Clerk. The Juvenile Clerk shall assign the case to a division of the Daviess District Court according to the guidelines set forth in RDDC 1040(3) unless a custody/dissolution exists.
 		 	3.  The Juvenile Clerk shall give copies of all documents to the Petitioner and shall notify law enforcement to serve Respondent or shall provide Petitioner an extra copy to be given to the law enforcement agency who will serve the Respondent.
 		B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
 		 	1.  Persons seeking an EPO should contact law enforcement or emergency services. Law enforcement or emergency services shall contact the prosecutor on-call or, if not available, any prosecutor who can be reached, who shall have copies of all necessary forms and will assist Petitioner in preparing the documents and acknowledge affiant's signature and administer the oath. 
 		 	2.  The District Judge serving on-call duty, or such other Judge as may be available in the event the on-call Judge cannot be reached, shall review the petition and, if an EPO is entered, shall set a hearing date. When reviewing the Petition, the Judge shall administer the oath if such has not already been done. The signing Judge shall see that copies of the forms are provided to the Petitioner and to the law enforcement agency who will be serving Respondent. 
 		 	3.  Upon receipt of the documents, the Juvenile Clerk shall open a file and assign the case to the Division holding Juvenile Court on the date set for the hearing. If upon review, the Juvenile Clerk finds the case should be assigned to a different Division or Circuit, pursuant to RDDC 104D(3), the Juvenile Clerk shall, if practicable, cause an amended notice of hearing to be sent to the parties. If sending an amended notice of hearing is not possible, on the date of the hearing as originally set by the on-call Judge, the Juvenile Clerk shall notify the sitting Judge of the pre-existing or pending case and the sitting Judge may choose to transfer the case and reset the hearing if it serves the interests of justice to do so.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petit on to the following:
The District Judge serving day duty unless that Judge is not present in the courthouse and then any available District Judge or Circuit Judge may review the Petition. If the Judge reviewing the Petition learns there are related or pending matters before another Judge, the reviewing Judge may request that the Judge with more familiarity review the Petition.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to: 
The District Judge serving night duty and if that judge cannot be reached then any available District Judge or Circuit Judge may review the Petition. If the Judge reviewing the Petition learns there are related or pending matters before another Judge, the reviewing Judge may request that the Judge with more familiarity review the Petition.
 		E.  Petitions will be reviewed within an hour of presentation to a Judge unless it is impossible due to the unavailability of a Judge.
 		F.  Schedu1ing: All petitions shall be set for hearing no more than fourteen (14) days from the issuance of the Emergency Protective Order. At that time, parties should be present with evidence, necessary witnesses, and counsel if so desired.For lack of service or other good cause, the Judge may continue the hearing and re-issue the EPO, if necessary. The schedule for domestic violence hearings is as follows:
Domestic Violence Hearings are conducted routinely in each of the Divisions of Daviess District Court in conjunction with the Juvenile Docket held on Mondays, Wednesdays and Fridays. Where there is a holiday, or when a regular session of Juvenile Court has been cancelled, it may be necessary for a Judge who is not assigned the case to conduct the hearing on that Judge's Juvenile day. When it is appropriate for the hearing to be held in Circuit Court, the Juvenile Clerk shall contact the Circuit Clerk for a hearing date within the statutory time frame and notify the parties and any counsel.
 	III.  Contempt Proceedings
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate contempt proceedings should contact: The Daviess County Attorney's Office (“County Attorney”) for explanation of remedies and possible criminal prosecution.
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order. 
 		D.  Motions for Contempt shall be served upon the Respondent no less than five (5) days before the scheduled hearing.
 		E.  Pursuant to FCRPP 11(2), the Court shall advise Respondent of his or her rights and, if Respondent cannot afford counsel, shall appoint a Public Defender. The Judge may reset the hearing for the appearance of the Public Defender or for Respondent to obtain counsel.
All general orders, forms, policies and procedures unique to this jurisdiction and relating to domestic violence are contained in the Local Rules of the Daviess District and Circuit Court or contained in this protocol. The standard AOC forms for Petition, EPO, Summons, DVO, and Motions in Domestic Violence proceedings are utilized throughout this jurisdiction and can be obtained through the Daviess Circuit Court Clerk, the Juvenile Clerk, or downloaded from the AOC website at www.courts.ky.gov/forms.
Appendix B.
Daviess Circuit Court Timesharing/Visitation Guidelines
Text
The following guidelines shall be instituted by the Courts of Daviess County in domestic cases where parenting time is at issue. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final scheduled established by the court or agreed to by the parents may or may not be what these guidelines set forth.I. GENERAL PROVISIONS
 	1.  The time-sharing/visitation schedule set by the court for holidays, school breaks and summer break should control over regularly scheduled time-sharing/visitation  time, even if  this allows successive time-sharing/visitation periods.
 	2.  The parent exercising time-sharing/visitation should be responsible for timely picking up the child(ren) at the beginning of the time-sharing/visitation period and  returning the child (ren) in a timely manner at the end of  the time-sharing/visitation.
 	3.  Time in a time-sharing/visitation schedule should be set in the time zone where the child primarily resides.
 	4.  For time-sharing/visitation times pertaining to school holidays, whether in a formal school or home-schooled, the school holidays where the child(ren) primarily resides should apply.
 	5.  Each parent should provide to  the other parent contact numbers and  addresses (unless a domestic violence order is in effect) where the child(ren) can be located during their scheduled sharing/visitation time.
 	6.  Waiting/Tardiness. In the event either parent will be more than 30 minutes late to pick up or drop off the child(ren),  he or she shall provide notice to the other parent and make suitable arrangements for the exchange of the child(ren). Where the  residential parent is responsible for the loss of a non-residential parent's parenting  time, the loss of parenting time shall be made up at the next regularly scheduled parenting time. Where the non-residential parent is responsible for the delay, that  parent shall forfeit that scheduled parenting time unless the residential parent otherwise agrees. 
 	7.  Cancellations. If the child(ren) is ill, the residential parent should  give  24-hour  notice,  if possible, so appropriate plans can be made. The non-residential parent shall give 24-hour notice to cancel. Any time cancelled by the non-residential parent is forfeited. Time lost for the child(ren)'s  illness shall be made up. However, the non- residential parent may opt to keep the scheduled parenting time to parent and care for the ill child(ren). 
 	8.  Residency within Kentucky/Moving to Another Location Within Kentucky. If either parent intends to move from the Commonwealth of Kentucky to another state or more than one hundred (100) miles from the present residence of the child(ren), he or she shall provide written notice to the other parent and file same with the court at least sixty (60) days prior to such move. Either party may file a motion with the court to modify existing orders relative to the child(ren). 
 	9.  Intoxicants. Both parents are ordered not to transport the child(ren) at any time they are under the influence of alcohol or drugs, and are not to use illegal drugs within twenty-four (24) hours of, or during, any parenting time. 
 	10.  Miscellaneous.
 		1.   Both parents are required to secure the child (ren) in appropriate child restraint systems when transporting the child(ren), as provided by the Kentucky Revised Statutes.
 		2.  These rules require that both parents understand the following:
 		 	A.  To put the child(ren)'s needs ahead of their own, to actually utilize the timeshare granted, and be responsible for getting the child(ren)'s homework and other activities done during that parent's time with the child(ren).
 		 	B.  That there may be circumstances from time to time with regard to work schedules and/or activities of the child(ren) which requires flexibility and cooperation, and that changes in the scheduling may be required. 
 		 	C.  To keep the other parent advised as to current residential address, business address, email address, telephone numbers for home, work, mobile, fax and page for the purpose of notification unless otherwise ordered by the court. In the event that an emergency protective order or domestic violence order is entered by any court, third party contact information must be available to both parents. 
 		 	D.  To have the right and responsibility to obtain schedule and activity information regarding the child(ren)'s school, daycare, healthcare or any other organized activity from any third party.
 		 	E.  To ensure the child(ren) is/are not tardy to school while the child(ren) is/are in that party's care. 
 		 	F.  To have the opportunity to complete and view the school information for the child(ren), including emergency contact information with the school.
 		 	G.  To keep the other parent advised as to the child(ren)'s serious illness or any other major development, whether medical, educational or otherwise.
 		3.  Each parent shall provide the other with copies of any health, dental, vision or other insurance verification necessary to obtain treatment for the child(ren).
Rules for shared parenting/parenting time: Each parent is under an affirmative duty to foster the love and affection of the child(ren) for the other parent. Neither parent shall do or say anything that would interfere with the love and affection of the child(ren) for the other parent. Neither parent shall allow third parties to do or say anything to or in the presence of the child(ren) that would interfere with the love and affection of the child(ren) for the other parent. In addition to these general duties, neither parent shall: 
 		A)  Have the child(ren) deliver money or messages from one parent to the other parent and thus place the child(ren) in the middle.
 		B)  Ask the child(ren) to keep a secret from the other parent and, in effect, teach the child(ren) to lie.
 		C)  Quiz the child(ren) is going on at about what the other parents' home and thus turn the child(ren) into a spy.
 		D)  Say unkind things about the other parent to the child(ren) or in the presence of the child(ren).
 		E)  Try to conduct parental business when exchanging the child(ren) for shared parenting/parenting time. 
 		F)  Make any threats or start arguments with the other parent when exchanging the child(ren) for shared parenting/parenting time.
 		G)  Ask a/the child(ren)directly or subtly, “Which of us do you really want to be with?” and thus place the burden on the child(ren).
 		H)  Allow a/the child(ren) to take control of parenting time whenever he or she wants to do so.
 		I)  Have the child(ren) refer to a future stepparent as “mother” or “father”.
 		J)  Eavesdrop on or interrupt the child(ren)'s telephone conversation with the other parent.
 		K)  Discuss court proceedings with the child(ren) or attempt to influence the child(ren)'s testimony.
 		L)  Not schedule or enroll child(ren) in activities which affect parenting time without first consulting and obtaining written consent of the other parent.
Violation of these rules may affect or limit a parent's right to parenting time or shared parenting and/or subject to sanctions of the court.II. PARENTING TIME
Weekend Parenting Time
The non-residential parent shall be entitled to a minimum of every other weekend as parenting time with the child(ren). Weekends shall begin on Friday at 6:00 p.m. and shall continue until Sunday at 6:00 p.m. unless otherwise agreed to by the parties or there are extenuating circumstances relating to the  child(ren) which warrant a deviation.
Mid-week Parenting Time
Unless otherwise agreed by the parties, the non- residential parent shall be entitled to parenting time during the week on Tuesday beginning at 6:00 p.m., until Wednesday at 8:00 a.m. or when school starts, whichever is earlier, when the child(ren) shall be delivered to child care or school. 
Holiday Parenting Time
Holidays of importance to the parties should be divided  between the parents pursuant to a mutually agreeable  schedule. In the even there is no agreement, then  the  following  shall apply: 
 		 	1.  If a holiday is celebrated on a Monday (such as Martin Luther King Jr. Day, President's Day, Memorial Day and Labor day), following a parents regularly scheduled parenting time, then that parent shall be entitled to extend their parenting time until 6:00 p.m. on that holiday.
 		 	2.  These four (4) holidays shall be divided between the parents as follows:
 		 		(1)  New Years Day
 		 		(2)  Easter*
 		 		(3)  July 4th
 		 		(4)  Halloween
In odd-numbered years the non-residential parent shall be entitled to parenting time on the holidays in the left column and the residential parent shall be entitled to parenting time on the holidays in the right column above. 
In the even-numbered years the residential parent shall be entitled to parenting time on the holidays in the left column above and the non-residential parent shall be entitled to parenting time on the holidays in the right column above. 
Parenting time on these days shall be from 8:00 a.m. until 6:00 p.m., unless it is a school day, in which case parenting time shall be from 5:00 p.m. until 8:00 p.m. that same evening.
* If Easter  falls on the weekend before Spring Break the parent entitled  to parenting time during Spring Break shall be entitled to parenting time for Easter.
 		 	3.  Thanksgiving.
The non-residential parent shall be entitled to parenting time beginning 6:00 p.m. the day school ends for the Thanksgiving holiday until 3:00 p.m. Thanksgiving Day in every even-numbered year; and, from 3:00 p.m. Thanksgiving Day until 6:00 p.m. the day before school begins after the holiday every odd-numbered year.
The residential parent shall be entitled to parenting time beginning 6:00 p.m. the day school ends for the Thanksgiving holiday until 3:00 p.m. Thanksgiving Day in every odd-numbered year; and, from 3:00 p.m. Thanksgiving Day until 6:00 p.m. the day before school begins after the holiday every even-numbered year.
 		 	4.  Christmas.
The non-residential parent shall be entitled to parenting time beginning 6:00 p.m. the day school ends for the Christmas holiday until 12:00 noon on December 25th in every odd-numbered year, and from 12:00 noon on December 25th until 8:00 a.m. on January 1st in every even-numbered year. 
The residential parent shall be entitled to parenting time beginning 6:00 p.m. the day school ends for the Christmas holiday until 12:00 noon on December 25th in every even- numbered year, and from 12:00 noon on December 25th until 8:00 a.m. on January 1st in every odd-numbered year.
 		 	5.  Mother's day and Father's day.
Regardless of any apparent conflict herein, the father shall have the child(ren) on Father's Day.  The mother shall have the child(ren) on mother's day. Those parenting times shall be from 8:00 a.m. to 6:00 p.m.
 		 	6.  Child's Birthday.
Both parties shall be allowed an opportunity to have the child(ren) for the child(ren)'s birthday. The child(ren) shall celebrate their birthdays in the home of the residential parent, unless it falls within the regularly scheduled parenting time of the non-residential parent. In the event the non-residential parent does not have the child(ren) on their birthday, an additional, non-scheduled parenting time from 8:00 a.m. until 6:00 p.m., unless it is a school day in which case it shall be 5:00 p.m. until 8:00 p.m., shall be granted so that the non residential parent may celebrate the child(ren)'s birthday.
School Break Parenting Time
 		1.  Fall Break.
In odd-numbered years, the non-residential parent shall be entitled to parenting time from 6:00 p.m. on the day school ends for the break until 6:00 p.m. the following Friday, at which time the residential parent shall be entitled to parenting time until 6:00 p.m. on the Sunday before the child(ren) will return to school. In even- numbered years this parenting time shall be reserved.
If the school calendar provides for more or less than two weeks of fall break, or if the child(ren) is/are required to attend (or does attend) extended school during any part of this break, the time remaining (including weekends) shall be equally divided between the parties with the non-residential parent being entitled to parenting time during the first one-half of that period in odd-numbered years and the residential parent being entitled to parenting time during the first one-half of that period in even-numbered years.
 		2.  Spring Break.
In odd-numbered years, the non-residential parent shall be entitled to parenting time from 6:00 p.m. on the day school ends for the break until 6:00 p.m. the following Friday, at which time the residential parent shall be entitled to parenting time until 6:00 p.m. on the Sunday before the child(ren) will return to school. In even numbered years this parenting time shall be reversed.
If the school calendar provides for more or less than two weeks of spring break, or if  the child(ren) is/are required to attend (or does attend) extended school during any part of this break, the time remaining (including weekends) shall be equally divided between the parties with the non-residential parent being entitled to parenting time during the first one-half of that period in odd-numbered years and the residential parent being entitled to parenting time during that first one-half of that period in even-numbered years.
 		3.  Summer Break.
Each parent shall be entitled to parenting time of two (2) periods of two (2) consecutive weeks (14 consecutive days). Each parent shall give the other parent at least 60 days written notice of his or her vacation schedule to that both parents have an opportunity to have the child(ren) during their vacations.
No summer parenting time shall interfere with the child(ren)'s attendance at summer school if necessary for the child(ren) to pass to the next grades.
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Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the Daviess County District Court. These Rules supplement the Kentucky Rules of Criminal Procedure (RCr), the Kentucky Rules of Civil Procedure (CR), and the Kentucky Family Court Rules of Procedure and Practice (FCRPP). As Daviess County is not serviced by a Family Court, for a full review of the Local Rules of Daviess County relating to the practice of juvenile and family law, the Local Rules of the Daviess Circuit Court should also be considered as a supplement to these Rules regarding matters where the District and Circuit Courts have concurrent jurisdiction. These Rules shall be applicable to civil and criminal, adult and juvenile cases unless otherwise noted. These Rules shall be the only operative Court Rules of the Daviess District Court and all previous Rules, amendments, and general orders in conflict are hereby rescinded.
102.  Effective Date.
Text
The effective date of these Rules shall be thirty (30) days after approval by the Kentucky Supreme Court.
103.  Citation.
Text
These Rules shall be cited as “RDDC”.
104.  Court Organization and Assignment of Cases.
Text
A.  The Daviess District Court shall operate in three (3) divisions, namely Division I, Division II, and Division III, and each shall hear cases in all matters over which the District Court has been given jurisdiction by the General Assembly where there is no sitting Family Court.
B.  Each Judge may preside over, hear, and determine any case or question in the other divisions when so agreed between the Judges, or when the Judge of one division is not available.
C.  Each Judge may alter the regular docket schedule where required to facilitate the effective administration of justice.
D.  Assignment of Cases: The Daviess Circuit Court Clerk shall divide all cases among the three divisions randomly and as equally as possible. In juvenile, status/delinquency, paternity and domestic violence cases, whenever possible and in order to facilitate the concept of one-family/one-judge, any subsequent actions regarding the same litigants (including criminal assault cases) shall be assigned to the original division. Specific matters relating to the assignment of individual types of cases are set forth below, to be adhered to whenever possible.
 	1)  Paternity and Dependency/Neglect/Abuse (“d/n/a”): The Daviess Circuit Court Clerk, Juvenile Division (“Juvenile Clerk”) shall assign all petitions involving the children of the same mother to a single division, and any subsequent petitions involving the same children or their siblings shall be assigned to that same division.
 	2)  Status/Delinquency: The Juvenile Clerk shall assign all petitions involving co-defendants to the same division. If one co-defendant has previously had either a d/n/a or status/delinquency petition in this county then all codefendants shall be assigned to that division. If multiple codefendants have pre-existing cases before different divisions then the new status/delinquency petitions shall be assigned to the Division with the active or the most recent past petition. Where a child, due to co-defendants, has had a Petition transferred to a different Division, after resolution of that case the Juvenile Clerk shall assign any future cases to the original division.
 	3)  Domestic Violence: When a Petition for an Emergency Protective Order is received, the Juvenile Clerk shall randomly assign the case to a Division of the Daviess District Court unless: the parties have a previous domestic violence action; the parties have an existing action before the Daviess Circuit Court for divorce, custody, or support; the parties have an existing paternity or juvenile file already assigned to a Division of the District Court; or the parties have a pending assault case already assigned to a Division of the District Court. If any of the aforementioned circumstances exists, then, in order to facilitate the goal of one-family/one-judge, the Juvenile Clerk shall assign the Petition to that Division or Circuit having the pre-existing or pending case.
 	4)  Criminal: The Daviess Circuit Court Clerk, Traffic and Criminal Division (“Criminal Clerk”) shall assign Co-Defendants' cases to the same division. Where a defendant is charged with Assault Domestic Violence the criminal case and any domestic violence action or d/n/a action involving the same parties shall be assigned to the same division.
 	5)  Probate: Where there has previously been a probate case, the Daviess Circuit Court Clerk, Probate Division (“Probate Clerk”) shall assign any subsequent actions relating to Trusts, Wills, and Disability Proceedings involving the same estate or parties to the originally assigned division.
105.  Holidays and Courthouse Closure.
Text
In addition to the holidays designated annually by the Administrative Office of the Courts (“AOC”), the Morton J. Holbrook Judicial Center shall be closed on the Friday of the Owensboro Barbeque Festival as the city of Owensboro closes all streets surrounding the courthouse and blocks the entrance to the judicial center parking lot for the festival, thereby making access to the judicial center impractical for both employees and the public.
In the event of disaster or inclement weather, the decision to close the Morton J. Holbrook Judicial Center is made by the Chief Circuit Court Judge who shall provide an announcement of the closing for broadcast on local television and radio stations.
106.  Courtroom Decorum.
Text
The Kentucky Bar Association Code of Professional Ethics, should be followed by all counsel practicing in Daviess District Court. All lawyers, clerks, judges, parties, witnesses, bailiffs and others in the courtroom should be treated with appropriate consideration and respect.
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing.
201.  Scheduling of Motions Requiring a Hearing.
Text
Unless another Rule directs otherwise, this Rule applies to all types of cases. Other than motions for Withdrawal or Substitution of Counsel; motions for Default Judgment, Summary Judgment or Judgment on the Pleadings; motions to Dismiss for Lack of Prosecution; motions filed by the County Attorney; motions for Contempt in a domestic violence action; motions to Expunge criminal records; and motions for Continuance, any motion requiring a hearing shall be scheduled through the Judge's office.
202.  Notice Requirements.
Text
Written motions, other than those which may be heard ex parte, shall be served by the movant upon the opposing party at least five (5) days before the time specified for hearing unless a different time is agreed upon by the parties, fixed by court order, or determined through any applicable Rule or statute.
203.  Appearances and Substitutions.
Text
A.  Whenever parties have appeared by counsel, parties may not thereafter on the same criminal case, juvenile case, or the same paternity motion appear pro se or retain different counsel, unless an Order of Substitution shall first have been made by the Court after reasonable notice to the current named attorney for the party and to opposing counsel. Until this is done, the authority of counsel of record shall continue for all proper purposes.
B.  Where the Court has appointed counsel, the Court may, in its discretion and in the interest of justice, remove or replace counsel without adherence to the above described procedure. The Daviess Circuit Court Clerk shall send notice to the attorneys and party represented.
C.  When an attorney of record wishes to cease representation of a party, the attorney shall make that request via motion and give appropriate notice to the client and opposing counsel. It shall be the moving attorney's responsibility to see that the client receives notice, and the attorney should be prepared to present proof of this fact to the Court. If the Motion is sustained a copy of the order shall be served on the client and all attorneys of record by the office of the Daviess Circuit Court Clerk.
204.  Motions Filed by Pro Se Litigants.
Text
A.  Motions filed by parties not represented by counsel shall comply with all relevant statutes and rules. Pursuant to FCRPP 1(3), the pro se litigant is specifically held to the knowledge of said rules the same as any party represented by counsel. The pro se litigant is responsible for obtaining a hearing date from the Judge's office and for serving notice of the motion and hearing date upon opposing parties or counsel. The movant shall be prepared to present proof of service to the Court at the hearing.
B.  If any forms exist to assist self-represented litigants in the filing of motions, including motions to proceed in forma pauperis and affidavits of indigency, those can be obtained through the office of the Daviess Circuit Court Clerk. The clerks cannot provide legal assistance and cannot advise a party how to prepare or complete those forms.
Rule 3.  Domestic Violence Protocol and 24 Hour Access Policy
Text
Domestic Violence Petitions within the jurisdiction of Daviess District Court shall be heard in conjunction with the regular Juvenile Docket scheduled on Mondays, Wednesdays or Fridays, depending upon the Division.
301.  Domestic Violence Protocol.
Text
The Uniform Protocol for Domestic Violence Cases and 24 Hour Accessibility Policy for the Sixth Judicial Circuit and District is incorporated herein by reference as if copied and set forth verbatim, and is attached as Appendix A.
302.  Mandatory Disclosures.
Text
A person seeking an EPO/DVO shall inform the Daviess Circuit Court Clerk or shall set forth in the petition if there is a pending or existing DVO/EPO, divorce, custody/visitation/support, paternity, or juvenile case whether in this county or not, and set forth whether there is any pre-existing EPO or DVO, or court order relating to custody of the parties minor children. Clerks or other support persons assisting with the filing of the EPO petition should ask the Petitioner for this information.
303.  Setting of child support, custody and visitation through Domestic Violence Order:
Text
1)  If the parties to a domestic violence action have minor children in common, and there is no pending order relating to child support, then both parties shall bring to the hearing proof of income consisting of the last three (3) pay stubs, year-to-date earnings statement from employer, or statement of benefits or income received via Social Security, Unemployment, or any other source.
2)  Any order for child support, custody or visitation entered through a Domestic Violence Order is considered temporary. The parties are advised to seek modification and permanent orders relating to custody, support and visitation of children through the Daviess Circuit Court.
304.  Motions to Modify or Dismiss:
Text
1)  Motions for Modification and Dismissal shall be served upon the opposing party no less than five (5) days before the scheduled hearing.
2)  Where appropriate for the protection of the parties and any minor children in the home, it is within the Judge's discretion to condition modification or dismissal upon completion of parenting classes, completion of domestic violence counseling or participation in any other necessary service.
3)  Motions to extend the period of protection offered by a Domestic Violence Order shall be filed and set for hearing before the expiration of the original DVO. That time frame should include a minimum of five (5) days notice upon the Respondent before the hearing.
Rule 4.  Paternity.
401.  Motion Practice.
Text
A.  Motions Not Requiring a Hearing: Motions for wage assignments pursuant to KRS 403.215 and KRS 405.465, appointment of Guardian ad Litem, for Guardian ad Litem fees, and to compel discovery, shall not be placed on the regular docket, but shall stand submitted to the Court unless a written objection and request for hearing is filed within ten (10) days of the date contained in the certificate of service.
B.  Motions for Default Judgment: If the Court determines that a hearing is necessary on a Motion for Default Judgment, then a hearing date will be assigned by the Judge.
C.  Motions to modify, suspend, or terminate child support; to determine arrearages accrued on child support orders; and to allocate dependency exemptions, shall be scheduled for conference conducted by the County Attorney's Child Support Division. If resolution cannot be reached through conference, then the matter shall proceed for hearing before the District Court Judge.
D.  Motions Heard in District Court: In the paternity case, the District Court Judge assigned to the case shall hear any motions regarding child support and modifications thereto, and motions requesting clarification of previous Orders entered by the Court. The District Court Judge shall also address all Agreed Orders tendered to the Court by the parties to the action.
E.  Motions to be Filed as a Separate Action: Except for the matters set forth in RDDC 401 D, and pursuant to KRS 406.051 (2), the District Court Judge may refer all contested issues concerning custody, visitation, and related issues to the Circuit Court, to be filed as a separate action before that Court.
402.  Filing Fees.
Text
A.  Pursuant to FCRPP 14(1), a $50.00 fee shall be paid by the movant in paternity cases reopened after six (6) months from the entry of the paternity judgment for the purpose of modifying any support, custody or visitation ordered. This does not apply to Title IV-D cases or movants proceeding in forma pauperis.
B.  Any petitioner filing in Circuit Court pursuant to RDDC 401 E shall not be required to pay filing fees if the petitioner has been found indigent by the District Court in the paternity case within the six (6) months preceding the filing of the Circuit Court action. The petitioner shall provide the Circuit Clerk a copy of the District Court Order at the time of filing.
403.  Pretrial Conference.
Text
A.  In all cases in which the Respondent files an answer admitting to the paternity of the child, or signs an affidavit of paternity, or the genetic test report contains an inclusionary result, the case may be scheduled by either party for a pretrial conference conducted by the County Attorney's Child Support Division.
B.  The pretrial conference is to explore the possibility of settlement, to simplify the issues and agree upon issues of fact and law to be heard by the Court, and to explore possible stipulations of fact and documents that will avoid unnecessary proof.
C.  The parties may enter into an agreed judgment of paternity and order of support and file the same for approval by the Court without conducting a pretrial conference.
404.  Guardians ad Litem.
Text
A.  Upon motion or in the discretion of the Court, a Guardian ad Litem (“GAL”) may be appointed to represent unmarried infants, persons of unsound mind, adult prisoners, or active military personnel. The appointment shall be made from a list for paternity actions. The list shall be maintained by the Juvenile Clerk. See RDDC 1304.
B.  The Juvenile Clerk shall allow attorneys and GALs representing incarcerated parents in paternity cases to have access to the records of those actions.
C.  The GAL for the putative father who qualifies under A. above shall notify the client of the appointment, inform him of the nature of the proceeding, and of his right to have genetic testing conducted.
D.  Within sixty (60) days of the appointment, the GAL for the putative father who qualifies under A. above shall file an Answer on behalf of the client or a report stating that, after careful examination, the GAL is unable to present a defense. If the GAL fails to report or answer within sixty (60) days, the Court may impose appropriate sanctions upon the GAL and remove the attorney from the appointment list.
E.  Compensation: At the conclusion of the action or proceeding, motions for compensation shall be accompanied by an affidavit from the GAL indicating the statutory basis for the appointment, the hours of service rendered, a brief description of the services rendered and the reasonableness of the fee requested.
405.  Permission to Review and Copy Paternity Case Files.
Text
The Juvenile Clerk shall allow an attorney to review or copy a paternity file upon the following circumstances:
 	1.  Attorney provides a signed notarized statement from client allowing access;
 	2.  Attorney files a notice of representation with the Clerk; and
 	3.  Attorney signs a statement agreeing that addresses, social security numbers, tax information and personal information contained in the file shall remain confidential.
Rule 5.  Dependency, Neglect, and Abuse.
501.  Emergency Custody Orders (“ECO”).
Text
A.  Reporting Requirement: Pursuant to KRS 620.030, persons seeking an ECO shall contact the Cabinet for Health and Family Services (“CHFS”), local law enforcement, County Attorney or Daviess County Commonwealth Attorney's Office (“Commonwealth Attorney”) to report alleged dependency, neglect or abuse, and to seek assistance in securing the child's safety.
B.  Reasonable Efforts to Prevent Removal of Child From Home: The Court shall insure the protection of a child where the petition alleges an immediate and ongoing threat of serious harm. Precipitous and unplanned removal of a child from the home is traumatic and difficult to reverse. The Court should remove a child from the home only if no other reasonable alternative will insure the child's safety.
The Adoption and Safe Families Act (“ASFA”) (P.L. 105-89) and Regulations (45 C.F.R. § 1355 et seq.), require the party or agency petitioning for the removal to provide sworn written testimony to the Judge about recent efforts to assist the family in providing safe and non-disruptive alternatives to protect the child and eliminate the need for removal.
If the petitioning party believes the situation requires investigation, and implementation of alternatives to removal would be imprudent, the petitioner shall provide sworn written testimony of the basis for this belief to the Judge when seeking removal.
C.  Disclosure Requirement: Pursuant to FCRPP 19(2): The petitioner MUST disclose in writing any pending proceedings relating to the custody of the child, or any existing custody orders whether issued by a Judge of the Commonwealth or another state or country.
D.  Procedure for Obtaining ECO:
 	1)  During Regular Business Hours:
 		a.  Persons seeking an ECO may obtain the appropriate forms.(Affidavit for Emergency Custody and D/N/A Petition) from the Juvenile Clerk. The petitioner shall file the d/n/a petition with the Affidavit for Emergency Custody.
 		b.  Upon completion of all required forms, the Juvenile Clerk or notary may acknowledge the forms. The petitioner shall present the completed and acknowledged forms to the Juvenile Clerk, who shall present those forms with an ECO to a District Court Judge.
 		c.  The Judge shall sign the ECO if the Affidavit complies with FCRPP 19 and RDDC 601B, and circumstances warrant removal of the child from the home pursuant to KRS 620.060. The Juvenile Clerk shall provide copies to the Affiant, CHFS, and the serving agency. The Juvenile Clerk shall provide the serving agency the following forms with the ECO: Notice and Statement of Rights, and Notice of Emergency Removal. The original paperwork shall remain with the Juvenile Clerk, who shall file the document.
 	2)  During Non-Business Hours:
 		a.  Persons seeking an ECO shall contact local law enforcement or 911; that agency will notify the CHFS and/or the County Attorney's or Commonwealth Attorney's on-call representative to review the matter.
 		b.  CHFS and/or the on-call prosecutor shall consult with the person seeking the ECO and, if necessary, shall assist the petitioner in completing the appropriate forms, and shall swear in the affiant. When possible, the petitioner shall complete both the D/N/A Petition and the Affidavit for Emergency Custody.
 		c.  Central dispatch, the on-call prosecutor or CHFS representative shall notify the on-call Judge or if not available, any District Judge, of the situation. The Judge shall review the documents in person or via facsimile or electronic transmission. If the Judge determines that the Affidavit complies with FCRPP 19 and RDDC 601B, and that circumstances warrant removal of the child from the home pursuant to KRS 620.060, the Judge shall sign the ECO and provide signed ECO to Affiant and/or the serving agency. The person or agency possessing the original documents shall provide those documents to the Juvenile Clerk no later than 3:00 p.m. on the next business day.
E.  Appointment of Counsel and GAL: When the Juvenile Clerk receives the original documents the Juvenile Clerk shall appoint a GAL for the child(ren), and counsel for the person(s) from whose custody the child was removed. The Juvenile Clerk shall notify the appointed attorneys of the date for the Temporary Removal Hearing, and provide them copies of all relevant documents.
502.  Petition.
Text
All petitions shall be filed in accordance with FCRPP 20 and shall contain:
 	1.  Citations to specific statutes and factual allegations relied upon in asserting the jurisdiction of the Court; and
 	2.  Full information, including addresses, of the child's parents and/or person(s) exercising custodial supervision and control of the child. The Petitioner shall make diligent efforts to locate the child's parents, including absent parents, putative fathers and/or legal guardian. If addresses for the parties cannot be located the Petitioner shall tell the Court the efforts taken to locate the parties and may request the Court appoint a Warning Order Attorney.
503.  Effect of Service on Only One Parent/Person Exercising Custodial Control or Supervision.
Text
If the record establishes that Petitioner and/or CHFS made diligent efforts to locate and serve the absent parent the Judge may permit the Temporary Removal Hearing or the Adjudication to proceed if the non-custodial parent has not been served in accordance with FCRPP 18(1).
If the case remains on the active docket the Petitioner and/or CHFS shall continue efforts to locate and serve all absent parties.
504.  Temporary Removal Hearings.
Text
A.  Scheduling: The Juvenile Clerk shall schedule the Temporary Removal Hearing no earlier than the day following the filing of the petition to allow service on the parties. To comply with KRS 620.080, the Temporary Removal Hearing may be conducted before any Judge of the Daviess District Court, even if the case is assigned to another division.
B.  The parties shall address these issues at the Temporary Removal Hearing:
 	1.  Did parents and/or persons exercising custody of the child, if not present, receive appropriate notice?
 	2.  Is continued removal of the child from the home necessary to protect and insure the child's safety?
 	3.  Did CHFS make reasonable efforts to prevent removal and what alternatives to foster care did CHFS explore?
 	4.  What services did CHFS offer the parent(s) or family which would allow the child to return to or remain in the home, and did the family comply?
 	5.  Are additional orders or referrals needed for CASA, examinations, evaluations, or immediate services?
 	6.  What arrangements did CHFS make for visitation and contact with parents, siblings, and others if in the child's best interests?
 	7.  What are the child's Education and Medical needs?
505.  Voluntary Agreements for Removal.
Text
A.  Where the parties are before the Court, CHFS shall notify the Court of any voluntary removal or placement agreement and prevention plan providing for alternate custody arrangements at the first available court date. CHFS shall provide the Court with the terms of the agreement in writing and provide copies to the Court, GAL, counsel for the parent(s) or custodian, and the parties.
B.  Voluntary removal or placement agreements, and prevention plans providing for alternate custody arrangements shall not become Temporary Removal Orders until and unless approved by the Court and agreed upon by the custodial party in open court after notice to all parties and their representatives. If the custodial party is not in agreement or fails to appear at the court date then the Court shall not enter a Temporary Custody Order absent a hearing.
506.  Appointment and Duties of GAL and other Court Appointed Counsel.
Text
A.  Court Appointment of Counsel: The Juvenile. Clerk shall appoint GAL and counsel for parents or other parties (CACs) from voluntary lists of local attorneys licensed and in good standing with the Kentucky Bar Association. Any District Judge may remove attorneys from the appointment list for that Judge's division at the Judge's discretion.
 	1)  Guardian ad Litem: Immediately after a petition is filed, the Juvenile Clerk shall appoint a GAL to represent the child's best interests, and shall provide the appointed attorney notice of the appointment and the court date, and a copy of the petition.
 	2)  Counsel for Person Accused of Dependency/Neglect/Abuse:
 		a.  Temporary Removal Hearing: After the filing of an ECO, where the person from whose custody the child is removed is indigent and is not already represented by counsel, the Juvenile Clerk shall immediately appoint counsel for that party, and provide counsel with Notice of the appointment and court date, and a copy of the ECO, Affidavit and related Petition.
 		b.  All Other Actions: At the first Court appearance, persons accused of dependency/neglect/abuse should be advised of their right to counsel and, if counsel is requested, should be provided an Affidavit of Indigency if one has not already been provided to the Court. If the party qualifies as indigent, the Court shall appoint counsel for the party who shall thereafter be informed of the appointment and provided copies of the Petition or pending action and notice of the next court date by the Juvenile Clerk.
 	3)  Counsel for Non-Accused Parent or Custodial Party: The Court may, in its discretion, for good cause and in the interest of justice, appoint counsel for an indigent parent or indigent party exercising custody of the child who has not been accused of dependency/abuse/neglect.
 	4)  Warning Order Attorney: To provide notice to an absent parent, absent person exercising custody over the child, or absent person accused of dependency/neglect/abuse, the Court may appoint a Warning Order Attorney and, if the party can be located and makes an appearance, may then be appointed as counsel for that party in the discretion of the Court.
B.  Duties of Court Appointed Counsel (CAC): The CAC represents the parent(s) or other person exercising custodial control or supervision (PECCS) from whom the child was removed and shall treat their clients with dignity and respect, and shall diligently represent the interest of their clients and provide competent representation in accordance with all applicable ethical rules, including return of phone calls and email, and communication with their client outside of the courtroom. The CAC has the same obligation to the client as retained counsel. See SCR 3.130 (6.2) and  commentary.
C.  Duties of GAL: The role and responsibility of the GAL is to represent, as an attorney, the child's best interests before the Court. The GAL shall be a full and active participant in the proceedings who independently investigates, assesses and advocates for the child's best interests. When representing a child who may be too young to understand or monitor court orders or complex legal proceedings, the implicit set of checks and balances' operative in other types of representation is not likely to insure adequate representation. Therefore, detailed standards for the practice of Guardians ad Litem for Children are attached as Appendix B. Attorneys accepting appointments as GAL for children shall adhere to these standards or may be removed from the appointment list in the discretion of the sitting Judge.
507.  Duty of GAL and other CAC to Continue.
Text
After a GAL or other CAC accepts an appointment, representation shall continue through all stages of the d/n/a proceedings in District Court. If an attorney wishes to withdraw, notice must be served upon the client and all parties pursuant to RDDC 203C. If a case proceeds to Circuit Court for Termination of Parental Rights and subsequent Adoption, new appointment of counsel must be made. Whenever possible, for continuity and in the best interests of the child absent a showing otherwise, the same GAL who represented the child in District Court shall be appointed in the Circuit Court proceedings as well. If the parents of the child so desire and the attorney is willing to accept the appointment, the same CAC for the parent(s) may be appointed in the Circuit Court action. If the Circuit Court does not terminate parental rights and the case is returned to the District Court, the counsel and GAL who represented the parties in Circuit Court shall then be newly appointed to the District Court case.
508.  Pretrial Conferences.
Text
The Judge may schedule a pretrial conference prior to an adjudication hearing. All counsel and parties should be present for the pretrial, including the County Attorney, and any CHFS worker involved with the case. Prior to the pretrial conference, CHFS shall provide the County Attorney with the names, addresses and expected testimony of witnesses so that the County Attorney may subpoena any witness whose presence is necessary. CHFS shall bring copies of all related medical records, photographs, and police reports to the pretrial conference, and other physical evidence should be described and made available for inspection by counsel if it cannot be brought to Court.
To facilitate discussion and resolution of the case and minimize adversarial conflict, the parties may utilize one of the pretrial conference checklists attached as Appendix C.
509.  Adjudication Hearings.
Text
A.  The adjudication hearing shall be scheduled at the time of the temporary removal hearing or the first court appearance following removal when the parties are before the judge assigned the case. When scheduling the adjudication hearing in a case where the child has been removed from the home, the Court and all parties shall keep in mind the provisions of ASFA, directing that both the adjudication hearing and the disposition hearing be held no more than 45 days from the date of removal.
B.  An uncontested adjudication, in the form of an admission by the parties or their counsel, or an agreement or stipulation among the parties, may take place any time after the first court appearance, up to the date of the adjudication hearing. Where there is a stipulation to dependency, neglect or abuse, a finding or statement of specific facts recording the reason for CHFS intervention is required.
510.  Dispositional Hearings.
Text
The permanency goal should be set forth in the dispositional report submitted to the Court by CHFS, and the Court shall make a ruling on the CHFS permanency plan.
511.  Reviews.
Text
A.  Whether the child is in the care of the state or non-custodial parent or other person or agency, the Court shall conduct a review of the case no later than six (6) months from the time of removal of the child.
B.  At each post-disposition review, the Court shall make a determination regarding the permanency goal for a child who remains out of the home. No separate motion is required for this review to be undertaken.
512.  Records and Transcripts.
Text
All proceedings, including child interviews, shall be recorded and made available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
Rule 6.  Status Offense / Delinquency
Text
Daviess County is not a family court jurisdiction; therefore, status and public offenses and d/n/a petitions involving the same child are all assigned to the same District Judge. A child may be represented by both a GAL and a public defender or privately retained attorney. A child may have both a Department of Juvenile Justice probation officer and a CHFS social worker.
601.  Timing.
Text
Whenever possible, all matters involving the same child, including where there are both active d/n/a and active delinquency/status petitions, should be set for the same day.
602.  Coordination of Services.
Text
All service providers and legal representatives, whether working with the child and family in the status/delinquency case or the d/n/a case should consult together to eliminate confusion and duplication of services and to coordinate a plan for the child and family.
603.  CDW Referral Form.
Text
When a juvenile is referred for services, such as community service hours, research projects, etc., that are to be monitored through the Court Designated Worker's (CDW) office, the Order of Referral for Services Through the Office of CDW form, attached as Appendix D of these rules, shall be utilized. Copies shall be made at the time of entry of the Order and provided to the child, the child's attorney and the child's guardian, as well as the CDW, forthwith.
604.  Written Orders.
Text
The Court shall put into writing any pre-disposition orders, conditions of release, conditions of probation, or conditions of deferred prosecution and provide any juvenile offender, whether charged as a status offender or public offender, with a copy of those orders. The Juvenile Status Offender Order (“OJSO”) AOC Form JV-36 may be used for this purpose no matter the type of offense involved, or a copy of the docket sheet with the conditions and orders set forth is sufficient.
Rule 7.  Miscellaneous Rules Relating To Family Law Practice
701.  DeFacto/Grandparent Custody Hearings to be Held in District Court.
Text
In accordance with Daviess Circuit Court Rules, all motions to determine de facto custodian status under the definition of KRS 403.270(1) or grandparent custody under KRS 620.027, and related issues involving children with pending d/n/a cases in Daviess District Court, shall be heard in the District Court with jurisdiction over the d/n/a action. The moving party shall bring such motion before the District Court, giving notice to all parties necessary in accordance with FCRPP 21. Once the District Court has entered an Order, any subsequent Motion for Modification should be brought before the Circuit Court.
702.  DeFacto Hearings to be Held in Circuit Court.
Text
In accordance with RDCC 108(8)(1), all motions and petitions for custody by a person claiming to be a de facto custodian, which involve a child without a d/n/a case in Daviess District Court, shall be filed as a Circuit Court action and heard before the Domestic Relations Commissioner.
703.  Custody hearings.
Text
The Daviess District Court has concurrent jurisdiction to make child custody and visitation determinations in permanent custody cases under KRS 620.027, and may do so if justice is so served.
Rule 8.  Traffic / Criminal.
801.  General Schedule.
Text
Absent a holiday, closing of the courthouse, or absence of a Judge, Traffic and Criminal cases shall be scheduled on Mondays, Wednesdays and. Fridays. Proceedings including pretrial conferences, preliminary hearings (also known as examining trials), guilty pleas, and prisoner cases shall be held on those days. Court shall be held on the first floor of the Judicial Center, Room 114.
802.  Pre-Payable Offenses.
Text
Anyone charged with an offense that is designated pre-payable may appear in the Criminal Clerk's office, enter a plea of guilty, and pay the fine and costs specified without appearance in Court. Any attorney may appear and enter a plea of guilty and pay a fine and costs or receive the fine slip and due date on behalf of a client, provided the attorney has authority from the client to do so. Any person charged with an offense not pre-payable shall be required to appear to answer the charge in Court and may not be authorized by any person to prepay a fine by pleading guilty.
803.  Arraignment Docket.
Text
On Tuesdays at 1p.m., absent a holiday, closing of the courthouse or absence of the scheduled Judge, an arraignment docket is scheduled. Pretrial conferences, preliminary hearings (also known as examining trials) and prisoner cases are not held on Tuesdays. Arraignments shall be held on the first floor of the Judicial Center, Room 114.
804.  Preliminary Hearings (also known as Examining Trials).
Text
Absent good cause, the Judge arraigning a Defendant shall direct the clerk to assign the case to a Division pursuant to RDDC 104D(4), and schedule the Defendant's next court appearance before that Division. When the Defendant is charged with a felony offense the next scheduled event shall be a preliminary hearing pursuant to RCr 3.10. Absent necessity, the preliminary hearing shall be scheduled no less than three (3) days after the arraignment to insure service of subpoena upon the witness(es). Unless a Defendant in custody appears with private counsel at arraignment, a Public Defender shall be appointed for the Defendant to ensure representation at the preliminary hearing: if the Defendant is able to retain counsel before the preliminary hearing, the Public Defender appointment shall be withdrawn. If the case is held over to the Grand Jury, the Defendant shall not be assessed a Public Defender fee for the District Court appearance.
805.  Motions.
Text
See RDDC 201. Motions to Suppress Evidence or Dismiss the case, and Motions for Contempt or Revocation of Probated Sentence where the issue is not merely failure to pay restitution or provide verification of community service or counseling shall not be heard on the regular Traffic and Criminal docket. Once the Motion is filed, the case may be placed on the regular docket by the moving party to schedule the hearing or the moving party may contact the Judge's office to schedule a specific date and time for the hearing on the Judge's calendar.
806.  Determinations of Pretrial Release.
Text
Written Orders required pursuant to HB 463 may be made utilizing the form attached as APPENDIX E.
807.  Bond Modification of Case Pending Before Grand Jury.
Text
Attorneys filing motions for modification or revocation of bond in cases pending before the grand jury shall be filed in the Division of District Court last assigned. Motions will be heard in accordance with RDDC 805.
Rule 9.  Probate.
901.  Personal Identifiers.
Text
See RDDC 1302. Persons seeking appointment as Executor, Administrator, or Guardian shall provide their full name, date of birth and social security number to the Probate Clerk. The Probate Clerk shall place that information in a sealed envelope stapled to the inside front cover of the file. That information shall only be accessible by a Judge or Probate Clerk when necessary for service of a summons, subpoena or warrant upon the party. The form is attached as APPENDIX F.
902.  Identification of Parents/Persons with Custody.
Text
In proceedings for Guardianship of a Minor Child or for Name Change of a Minor Child, the biological parents and their current or last known address shall be listed and notice provided unless they are deceased or parental rights have been terminated by Court Order, and those facts should be brought to the attention of the Judge by the petitioner. Petitioner should be prepared to show proof of notice or have the Court date continued. Lack of involvement in the child's life does not excuse failure to list the parent or provide notice. The Court may appoint a Warning Order Attorney to provide notice at the expense of the Petitioner.
903.  Contact Information.
Text
All Guardians/Conservators/Administrators/Executors shall keep the Probate Clerk advised of any changes in address, phone number or other contact information so long as they serve in that position. The Probate Clerk shall use this information to notify the fiduciary of court dates and when filings are due.
904.  Termination of Guardianship or Limited Guardianship or Conservatorship of Minor Children.
Text
When the guardian, conservator, parent or legal custodian of the child wishes to terminate the guardianship, notice shall be filed with the Court and served on all parties, and the Probate Clerk shall set the matter on the probate docket at which time the Judge shall address any objections to termination of Guardianship, and schedule or waive the final accounting.
905.  Guardianship of Disabled Persons.
Text
A.  Emergency Guardianship
 	1)  The Petitioner shall provide the Probate Clerk with the name and address of Respondent; and the name, address, phone number, and relationship of all Respondent's living next of kin including spouse (whether living with Respondent or not), children, parents, and siblings. Notice of the Emergency Hearing shall be provided to these persons and the Respondent by the Probate Clerk no less than forty-eight (48) hours before the Hearing on the Petition.
 	2)  When a Petition for Emergency Guardianship is received, the Probate Clerk shall immediately appoint a GAL for the Respondent and shall provide the GAL with Notice of the Appointment and the Hearing no less than forty-eight (48) hours before the Hearing.
 	3)  When possible, using the phone numbers provided, the Judge's secretary shall give additional Notice of the Hearing to the GAL and all persons listed in the Petition.
 	4)  When possible, the GAL shall attempt to contact the Respondent prior to the Hearing.
 	5)  The Probate Clerk shall coordinate with the Judge to schedule the Hearing no more than seven (7) days from the filing of the Petition. Where necessary the hearing may be scheduled outside of the regular probate docket or heard by the Judge of another division due to holiday or the absence of the assigned Judge.
B.  Limited Guardianship:
 	1)  An Order Appointing a Limited Guardian for a disabled person is temporary and shall not be in effect for more than five (5) years.
 	2)  Before the expiration of the Order, if the Limited Guardian feels continued Guardianship is necessary for the protection of the ward, the Limited Guardian shall file a Motion requesting an extension of the Order. The Motion shall be accompanied by an appropriate affidavit under KRS 387.610. The Probate Clerk shall set the Motion on the normal Probate Docket for the Judge to review and schedule any further proceedings as necessary.
906.  Wills and Administration.
Text
A.  Persons seeking to act as Executor or Administrator of an estate are strongly encouraged to seek the assistance of counsel. The Probate Clerk cannot provide legal advice or assist in the preparation of documents.
B.  Petitioner seeking probate of a will or administration of an estate shall set forth in the Petition the names, addresses and ages of all heirs named in the will and all Decedent's heirs at law, and the Probate Clerk shall provide notice of the hearing to all persons named in the Petition.
907.  Contempt.
Text
Failure of a Fiduciary to perform the duties required by statute or set forth in Court Order could result in a finding of Contempt by the Court. A Guardian failing to schedule Interdisciplinary Team appointments for the Ward, or any Fiduciary failing to file required reports or settlements or failing to appear before the Court when summonsed or failing to provide the Probate Clerk with a current address and contact information may be held in contempt and arrested, fined, or required to perform community service. The Court, upon failure of the Fiduciary to file mandated reports or respond to the Court may also remove the Fiduciary and appoint a Public Administrator of the estate or a State Guardian for the ward.
Rule 10.  Civil / Small Claims.
1001.  Corporations Required to Appear by Counsel.
Text
Any corporation or partnership appearing as a party in a civil matter in District Court must identify itself as a corporation or partnership and must appear via an attorney licensed to practice law in the Commonwealth of Kentucky. Pursuant to SCR 3.020, any corporation or partnership appearing as a party in the small claims division may be represented by a person who is an officer of or who is regularly employed in a managerial capacity by the corporation or partnership.
1002.  Forcible Detainers:
Text
a.  Non-URLTA Jurisdiction: Under KRS 383.500, Daviess County is a non-Uniform Residential Landlord Tenant Act (non-URLTA) jurisdiction.
b.  The Landlord shall provide a copy of the Defendant's written lease agreement to the Court no later than at the time of hearing.
c.  Prior to filing a Forcible Detainer complaint, the landlord shall give the tenant in default notice of eviction pursuant to the terms of the lease agreement. When the lease agreement is oral, or the lease is silent or fails to specify a reasonable time for the tenant to vacate the premises, the tenant is to be provided thirty (30) days notice of eviction before the Forcible Detainer action can be filed.
d.  The notice requirements of KRS 383.560 must be met, and the filing of a forcible detainer complaint shall not be considered notice of eviction.
Rule 11.  Jurors and Jury Trials.
1101.  Jury Orientation.
Text
The Chief Judge of the Daviess District Court is responsible for conducting monthly Jury Orientation. All other matters relating to jury service are to be handled by the Judge presiding over the jury trial, or the Judge assigned as Jury Judge for the month.
1102.  No Motions Heard on the Day of Trial.
Text
Jurors report to the courtroom fifteen minutes prior to the start of trial. Absent emergency or special leave from the Judge, no motion shall be scheduled on the day of trial.
1103.  Notification of Cancellation.
Text
If the parties reach a settlement or plea agreement prior to the jury trial, the Court shall be immediately notified so the jury trial can be cancelled on the calendar, and notification given to the jurors.
Rule 12.  Interpreter Services.
Text
When an interpreter is needed, the appropriate division of the Daviess Circuit Court Clerk's Office shall be notified by the Judge, the County Attorney, CHFS Social Worker, counsel for the party, or the actual party. The Clerk shall make the appointment in accordance with AOC protocol and in the event scheduling is an issue shall notify the Court who shall reset the matter in order to allow for the appearance of the interpreter.
Unless unavoidable or notified by the Juvenile and Criminal Clerk that services are not needed for a specific day, a Spanish language interpreter shall always be available on Mondays, Wednesdays and Fridays for the Traffic/Criminal and Juvenile/Domestic dockets.
Rule 13.  General Miscellaneous.
1301.  Identification of Counsel or Party Required.
Text
Every pleading, motion and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number and e-mail address (if any) of the attorney or party signing the paper.
1302.  Protection of Personal Identifiers.
Text
A.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by RDDC 405, KRS 610.340, KRS 202A.091, KRS 387.770, and other applicable statutes.
B.  In all other civil matters, excluding domestic violence proceedings, where material filed with the court contains personal identifiers, the parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The Daviess Circuit Court Clerk shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by an attorney of record in the case, a judge of the Court or other authorized court personnel. Otherwise, access to the sealed documents shall be by specific court order only.
C.  In criminal matters, personal identifiers are contained on the cover of the file. Therefore, the Criminal Clerk shall maintain custody over the file. The Criminal Clerk shall bring the file to the courtroom for any court appearance to allow access by the Judge. Attorneys may view a file in the presence of the Criminal Clerk. When a file is sent to a Judge's office, the Criminal Clerk shall document the location of the file and when the file is returned. A Defendant may obtain a copy of his own file from the Criminal Clerk upon providing proof of identity and paying a fee for the copy. A third party may obtain information from the Criminal Clerk regarding the nature of the charges against a Defendant and the disposition of the case, but absent a court order, a third party shall not be allowed to view or obtain copies of the file and its contents. Where the Court issues such an order, unless the order indicates otherwise, the Criminal Clerk shall redact the Defendant's date of birth, social security number and address from any copies provided to the third party.
1303.  Delivery or Electronic Distribution of Orders and Other Documents.
Text
A.  Delivery: Per CR 5.03, delivery of a copy within this rule means handing it to the attorney or to a party; or leaving it at the office of the attorney or party with the person in charge thereof; or, if there is no one in charge, leaving it in a conspicuous place therein; or, if the office is closed or the person to be served has no office, leaving it at his dwelling house or usual place of abode with some person of suitable age and discretion then residing therein; or sending it by electronic means if the attorney or a party consents in writing.
B.  Electronic Service: The attorney or a party consents to accept electronic service by filing and serving a notice that the attorney or party accepts electronic service. The notice must include the electronic notification address at which the attorney or party agrees to accept service. Service is complete upon mailing or electronic transmission, but electronic transmission is not effective if the serving party learns that it did not reach the person to be served. KY ST RCP Rule 5.02.
1304.  Appointment Lists Maintained by the Daviess Circuit Court Clerk.
Text
A.  General Eligibility for Appointment: To be eligible for appointment by the Court as GAL, Counsel for Parent or Custodian, Warning Order Attorney or Public Administrator of an Estate, an attorney must be a licensed attorney in the Commonwealth of Kentucky in good standing with the Kentucky Bar Association, and have submitted his or her name and address and phone number to the Daviess Circuit Court Clerk for inclusion on any or all of the appointment lists maintained through the Daviess Circuit Court Clerk's Offices.
B.  Voluntary: Inclusion on any list is voluntary and at the discretion of the sitting Judge. In the event there are insufficient names on any list to provide for appointment, the Court may contact individual attorneys to request appointment or may notify the Daviess County Bar Association President who will consult with bar members and provide to the Chief Judge of the Daviess District Court either names of volunteers or a formula for appointment of counsel. The Chief District Court Judge shall then provide that information to the Daviess Circuit Court Clerk.
C.  When filing for fees, attorneys shall not bill for time spent billing.
D.  Any additional requirements are listed below:
 	1)  Juvenile: The Juvenile Clerk shall maintain two (2) lists for each Division of Daviess District Court, one for those attorneys seeking appointments as GAL and the other for attorneys seeking appointments as CAC or Warning Order Attorney in d/n/a cases. Attorneys may be included on both lists and may choose to accept appointments before any or all Divisions of Daviess District Court.
Attorneys accepting appointments as GAL agree to adhere to the Standards of Guardian ad Litem Practice attached as Appendix B. GAL shall provide proof of attendance at mandated training to the Juvenile Clerk who will keep the information with the Appointment List and make it available to any Judge upon request, and to the Chief District Court Judge every January for review of complieance.
Attorneys accepting appointments as CAC or Warning Order Attorney agree to render services diligently and promptly, make all court appearances for which they have received notice, and file any necessary reports, motions or documentation in a timely manner.
 	2)  Paternity: The Juvenile Clerk shall make appointments for GAL and Warning Order Attorneys from the lists maintained for appointment as CAC and GAL in juvenile cases, set forth above.
 	3)  Probate Court: The Probate Clerk shall maintain two (2) lists which shall serve all Divisions of Daviess District Court: one for attorneys seeking appointments as Warning Order Attorneys, GAL for Respondents in proceedings pursuant to KRS Chapter 387, or GAL in other matters where the Court believes necessary to protect the interests of a minor or person believed to be incompetent; and one for attorneys accepting appointments as Public Administrator of Estates.
Attorneys accepting appointments as GAL agree to meet with their client when it is possible to do so, and under all circumstances to make a thorough and independent investigation and assessment of the Respondent's best interests.
When appointing a Public Administrator for an Estate the Court and/or other interested parties may review the list of counsel and select an attorney from that list, or it is within the discretion of the Court to appoint the Daviess County Sheriff as Public Administrator, or at the request of the parties to the estate proceeding the Court may contact an attorney not listed and seek that attorney's acceptance of an appointment to serve as Public Administrator.
 	4)  All other matters arising in Juvenile, Domestic Violence, or Paternity Cases: Counselor GAL should be appointed from the appropriate list for that Division of Daviess District Court.
 	5)  All other matters arising in Civil or Probate Proceedings: GAL or Warning Order Attorney should be appointed from the lists maintained by the Probate Clerk.
 	6)  The Circuit Court Clerk shall also maintain a lists for appointment in Circuit Court cases, to be established as directed by the Chief Circuit Judge or, in the absence of any Order, by the Circuit Clerk.
1305.  Rotating Special Duty Schedule of the Daviess District Judges:
Text
Special duties are described as follows and rotate on a month-to-month basis: (1) On-Call Judge  – shall be available after hours, on holidays and weekends to sign search warrants, warrants of arrest, ECOs, EPOs, and involuntary hospitalization orders; and to address after hours matters relating to the detention of juveniles; (2) Jury Judge  – shall review all juror information, requests for excuses from jury duty, and all other matters relating to jurors; (3) Day Judge  – shall be available during office hours to sign search warrants, arrest warrants, juvenile pick-up orders, ECOs, EPOs, involuntary hospitalization orders, and criminal summonses issued by the county attorney; shall conduct any juvenile detention hearings which arise outside the regular juvenile docket; and shall preside over the Tuesday afternoon arraignment docket.
The schedule is attached as APPENDIX G to these Rules.
Appendix A
Text
DOMESTIC VIOLENCE PROTOCOL TWENTY-FOUR HOUR ACCESSIBILITY TO EMERGENCY PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION DOMESTIC VIOLENCE PROTOCOL 6th JUDICIAL CIRCUIT AND DISTRICT DAVIESS COUNTY
Pursuant to KRS 403.735, and in compliance with Family court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts. See also RDDC 5 for additional rules relating to Domestic Violence cases.
 	I.  Uniform Protocol for Processing Cases 
 		A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		C.  Domestic violence matters may be reassigned from the district court division to circuit court when there is a dissolution/custody proceeding pending.
 		D.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
 		E.  Domestic violence cases shall be reassigned or transferred to another circuit or district court under the following circumstances: See RDDC 1D(iv)(c), where there is a recusal pursuant to KRS 26A.015, or when a Judge determines on the record that it is in the interest of justice or judicial economy to do so.
Consistent with FCRPP 12, when a case is transferred to another court, the emergency protective order shall continue and the summons shall be reissued by the transferring court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court receiving the transfer.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
The Daviess Circuit court Clerk or any of her officers in the Juvenile Division may both receive Petitions and administer oaths. The Office of Crime Victims' Advocacy may assist in the preparation of a Petition. Any Judge or notary public may also administer oaths, but the Petition itself and any Emergency Protective Order must still be received by the Juvenile Clerk or appropriate Circuit Division where a custody/dissolution exists.
 		 		1.  The necessary forms can be obtained through the office of the Juvenile Clerk. The Crime Victims' Advocate can assist in preparing the forms. Crime Victims' Advocate offices are located in the Kirtley Annex behind the Holbrook Judicial Center, and can be contacted at (270) 685-4357.
 		 		2.  The completed forms shall be presented to the office of the Juvenile Clerk. The Juvenile Clerk shall assign the case to a division of the Daviess District Court according to the guidelines set forth in RDDC 104D(3) unless a custody/dissolution exists.
 		 		3.  The Juvenile Clerk shall give copies of all documents to the Petitioner and shall notify law enforcement to serve Respondent or shall provide Petitioner an extra copy to be given to the law enforcement agency who will serve the Respondent.
 		B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
 		 	1.  Persons seeking an EPO should contact law enforcement or emergency services. Law enforcement or emergency services shall contact the prosecutor on-call or, if not available, any prosecutor who can be reached, who shall have copies of all necessary forms and will assist Petitioner in preparing the documents and acknowledge affiant's signature and administer the oath.
 		 	2.  The District Judge serving on-call duty, or such other Judge as may be available in the event the on-call Judge cannot be reached, shall review the petition and, if an EPO is entered, shall set a hearing date. When reviewing the Petition, the Judge shall administer the oath if such has not already been done. The signing Judge shall see that copies of the forms are provided to the Petitioner and to the law enforcement agency who will be serving Respondent.
 		 	3.  Upon receipt of the documents, the Juvenile Clerk shall open a file and assign the case to the Division holding Juvenile Court on the date set for the hearing. If upon review, the Juvenile Clerk finds the case should be assigned to a different Division or Circuit, pursuant to RDDC 104D(3), the Juvenile Clerk shall, if practicable, cause an amended notice of hearing to be sent to the parties. If sending an amended notice of hearing is not possible, on the date of the hearing as originally set by the on-call Judge, the Juvenile Clerk shall notify the sitting Judge of the pre-existing or pending case and the sitting Judge may choose to transfer the case and reset the hearing if it serves the interests of justice to do so.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The District Judge serving day duty unless that Judge is not present in the courthouse and then any available District Judge or Circuit Judge may review the Petition. If the Judge reviewing the Petition learns there are related or pending matters before another Judge, the reviewing Judge may request that the Judge with more familiarity review the Petition.
 		D.  Upon receipt of a petition after regular business, hours, the authorized agency/officer shall present the petition to:
The District Judge serving night duty and, if that judge cannot be reached then any available District Judge or Circuit Judge may review the Petition. If the Judge reviewing the Petition learns there are related or pending matters before another Judge, the reviewing Judge may request that the Judge with more familiarity review the Petition.
 		E.  Petitions will be reviewed within an hour of presentation to a judge unless it is impossible due to the unavailability of a Judge.
 		F.  Scheduling: All petitions shall be set for hearing no more than fourteen (14) days from the issuance of the Emergency Protective Order. At that time, parties should be present with evidence, necessary witnesses, and counsel if so desired. For lack of service or other good cause, the Judge may continue the hearing and re-issue the EPO, if necessary. The schedule for domestic violence hearings is as follows:
Domestic Violence Hearings are conducted routinely in each of the Divisions of Daviess District Court in conjunction with the Juvenile Docket held on Mondays, Wednesdays and Fridays. Where there is a holiday, or when a regular session of Juvenile Court has been cancelled, it may be necessary for a Judge who is not assigned the case to conduct the hearing on that Judge's Juvenile day. When it is appropriate for the hearing to be held in Circuit Court, the Juvenile Clerk shall contact the Circuit Clerk for a hearing date within the statutory time frame and notify the parties and any counsel.
 	III.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate contempt proceedings should contact: The Daviess County Attorney's Office (“County Attorney”) for explanation of remedies and possible criminal prosecution
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
 		D.  Motions for Contempt shall be served upon the Respondent no less than five (5) days before the scheduled hearing.
 		E.  Pursuant to FCRPP 11(2), the Court shall advise Respondent of his or her rights and, if Respondent cannot afford counsel, shall appoint a Public Defender. The Judge may reset the hearing for the appearance of the Public Defender or for Respondent to obtain counsel.
All general orders forms, policies and procedures unique to this jurisdiction and relating to domestic violence are contained in the Local Rules of the Daviess District and Circuit Court or contained in this protocol. The standard AOC forms for Petition, EPO, Summons, DVO, and Motions in Domestic Violence proceedings are utilized throughout this jurisdiction and can be obtained through the Daviess Circuit Court Clerk, the Juvenile Clerk, or downloaded from the AOC website at www.courts.ky.gov/forms .
Appendix B
Text
STANDARDS TO GOVERN THE PERFORMANCE OF GUARDIANS AD LITEM FOR CHILDREN
These standards apply to all attorneys serving as Guardians ad litem for children.
Many of the competencies required to represent children are the same as those required for many other types of litigation. There are skills, abilities and actions expected of attorneys in all cases such as conducting interviews, framing and evaluating pleadings, engaging in discovery techniques, thoroughly preparing for trial, and negotiating on behalf of a client. These skills are of equal importance to other types of civil cases such as labor, tort, contract or family law. The need for practices such as comprehensive client interviews is present in every case. Likewise attorneys involved in any form of litigation must make choices and determine strategic options. For example, the need to interview non-parties depends on the nature of the case and the litigator's goal. Hence, qualifying phrases like “as appropriate” or “in so far as possible” are found in several standards and commentaries.
Representing children, however, is also different from other forms of litigation. The importance of the dispositional process and the potential for court proceedings to affect the very nature of a family provide the basis for these distinctions. The long-term consequences to the child client make the role of a Guardian ad litem (GAL) as crucial at the dispositional stage as at any other phase of the case. These consequences demand full attention to the formulation and articulation of well-supported arguments and appropriate recommendations, as well as critical evaluation of plans proposed by others.
The GAL acts as an attorney and not a witness, which means that he or she should not be cross-examined and, more importantly, should not testify. The GAL should rely primarily on opening statements, presentation of evidence and closing arguments to present the salient information the GAL feels the court needs to make its decisions.
The implicit set of checks and balances operative in non-juvenile cases is generally not likely to work for children. In a civil action involving adults, the successful party knows when a judgment is paid or a court order is implemented. In proceedings involving children this may not be so; the child may be too young to understand or monitor orders, or the legal proceedings may be too complex for the child to understand. Thus, these standards incorporate provisions regarding communication with the child, and the implementation of orders and appeals.
Attorneys who serve as GALs are subject to the Rules of Professional Conduct promulgated by the Kentucky Supreme Court as they would be in any other case, except when the special duties of a GAL conflict with such rules. For example, an attorney would follow the general conflict rule (1.7) to determine if there would be a possible conflict of interest if the attorney served as GAL. But unlike the Rules for Professional Conduct as they apply to confidentiality, there may be times when attorneys serving as a GAL must, in furtherance of their role as GAL, disclose information provided by the child to the court. A GAL appointed to represent siblings should be alert to potential conflicts and, when appropriate, request that the court appoint a separate GAL for each child.
The role and responsibility of the GAL is to represent, as an attorney, the child's best interests before the court. The GAL is a full and active participant in the proceedings who independently investigates, assesses and advocates for the child's best interests. Decision-making power resides with the court.
Standards Governing Performance
In fulfilling the duties of a Guardian ad litem (GAL), an attorney shall: 
 	A.  Attend training annually relating to laws governing dependency, neglect, abuse cases and/or the roles, responsibilities, and duties of Guardians ad Litem.
It is believed that all attorneys serving as GALs in d/n/a cases will benefit from basic training to achieve the goal of a well-trained pool of attorneys willing and able to serve as GALs.
 	B.  Meet face-to-face and interview the child.
The first duty of the GAL is to establish a relationship with the child client, as an attorney would with any client. This interview should be conducted face-to-face at a time and place that allows the GAL to observe the child and ascertain: the child's wishes, the safety and adequacy of the child's current placement, and the need for further testing, evaluation or interim judicial relief. Such interviews are best conducted on a date prior to the first court appearance and at a location other than the courthouse. It is important to meet with the child in a private setting, such as the GAL's office, the child's home, school or placement, and away from the litigants so that the child can talk openly.
There should be sufficient time between the interview and court appearances for the GAL to fully analyze the information gleaned, take appropriate actions and formulate meaningful arguments and recommendations.
The content and direction of the interview should take into account the child's age, maturity and potential stress created by the circumstances of the case and prior interviews, especially in cases involving allegations of sexual or other abuse. In such cases, GALs should rely upon videotapes of forensic interviews or attend interviews of the child conducted by trained experts rather than conducting their own independent investigation and interviewing the child about the facts of their alleged victimization.
As appropriate, children should be encouraged to articulate their concerns and views. In custody and visitation cases, care should be taken so that the child never feels compelled to state a preference or choose between parents or placements. Where the GAL is appointed for children also accused of or charged with a crime, the GAL should exercise caution when talking to the child about the circumstances of the offense and advise the child about the limitations on confidentiality that may apply.
Young children present a challenge, but the age and verbal ability of the child do not abrogate the responsibility to meet face-to-face with the child whenever possible. In meetings with young children, and with children with limited language abilities or those with disabilities, the GAL will rely much more heavily on observation. Conducting such meetings at the child's home or placement allows the GAL to observe the surroundings and the child's interactions with others, as well as to interview the child's caretaker.
If the child expresses wishes that are contrary to the GAL's assessment of the child's interests and welfare, the GAL shall inform the court of these wishes in addition to the GAL's recommendations and reasoning.  If the child is uncooperative or appears to have been influenced by a parent or custodian, the GAL should inform the court of these circumstances.
 	A.  Conduct an independent investigation in order to ascertain the facts of the case.
The GAL shall review any and all relevant records, which may include court, social service, medical, mental health, and school records, and consult with no less than three sources with knowledge of the case prior to each court appearance.  The GAL should attach a copy of the AOC DNA-10 ORDER APPOINTING GUARDIAN AD LITEM, to any written request for records since it delineates the statutory authority for access to records.
The GAL should interview all persons with relevant knowledge of the child and the facts that gave rise to the allegations. Such other persons would include, for example, the child's parents, current caretakers including foster parents, an assigned Court-Appointed Special Advocate (CASA) worker, social worker, child care provider, clergy, neighbors, relatives, school personnel, and health and mental health providers. When the child is young, there is a greater need to seek independent sources of information and obtain verification of salient facts. Such interviews are best conducted on a date prior to the court appearances and at a location other than the courthouse.
GALs should communicate their role and responsibilities clearly to the parent's and/or other parties' attorneys including the GAL's legal status in the proceeding and responsibility to participate fully to protect the child's interests and express the child's wishes.
Where the GAL is appointed for children also accused of or charged with a crime, the GAL should contact the child's defense attorney, if one has been appointed or retained.
There should be sufficient time between the interview and court appearances for the GAL to fully analyze the information gleaned, formulate a meaningful strategy, and take appropriate actions such as issuing subpoenas, filing motions for temporary or protective relief or for the child to receive appropriate services and evaluations. If the home environment is at issue, whenever possible, the GAL should visit the child's home and any proposed alternative placement. In the alternative, the GAL should review all available evidence in order to develop an informed assessment as to the best interest of the child.
GALs should independently evaluate all allegations of child abuse or neglect, or of risk to the child's safety or welfare, including but not limited to physical or mental abuse, sexual abuse, lack of supervision, educational neglect, and exposure of the child to domestic violence or substance abuse, regardless of whether such abuse or neglect or risk is identified in the parties' pleadings.
When, in the course of representing the child, the GAL becomes aware of child abuse or neglect, or of risk to the child's safety or welfare that is not identified in any existing pleadings before the Court, the GAL shall take appropriate action to report such information, as set forth in KRS 620.030.  Because of the unique nature of the child I Guardian ad Litem relationship, this statutory duty overrides any duty of confidentiality toward the child client.
C.  Advise the child, in terms the child can understand, of the nature of all proceedings, the child's rights, the role and responsibilities of the GAL, the court process and the possible consequences of the legal action.
The GAL shall make every effort to ensure that the child understands, by using language appropriate to the child's age and verbal abilities, the nature of the proceedings the consequences which may result the possibility of future modifications, the attorney's responsibilities as a GAL, and how to contact the GAL.  If the child has significant emotional problems, the GAL should consult with a mental health specialist or the child's therapist in order to determine the best manner to present this information.
Where the GAL is appointed for a child also accused of or charged with a crime, the GAL should explain how the GAL's role and responsibilities differ from that of the child's defense attorney and advise the child about the limitations on confidentiality that may apply.
The GAL must inform the child that there may be circumstances when confidentiality will apply to communication between the child and GAL, and circumstances when it may not. The GAL may use information received from the child to further the child's best interest. For example, the GAL may learn from the child that a custodian is taking illegal drugs and may use that information to request that the court order drug testing of the custodian.
The GAL should keep the child apprised of any developments in the case and actions of the court or parties involved. The GAL shall maintain meaningful contact with the child throughout the term of the case to monitor the child's welfare and the parties' compliance with court orders.
D.  Participate, as appropriate, in pre-trial conferences, mediation, negotiations and any interested party review or family team meetings.
The GAL shall attend all court dates relating to the child if notice has been provided.  The GAL should be involved in all Court appearances relating to the case, pre-trial and case planning conferences, agency and Court reviews of the case, Interested Party Reviews, and mediation. Additionally, the GAL should take any action necessary to attempt to resolve the case in the least adversarial manner possible; however, a GAL should clarify, when necessary, that he or she is not acting as a mediator.
The GAL's role in such meetings is to represent and advocate for the best interests of the child. As a general rule, the GAL should encourage settlements. In cases where the GAL reasonably believes that a proposed agreement, disposition, permanency goal, prevention plan, or case plan would be contrary to the welfare of the child, the GAL should first discuss these concerns with the parties and their counsel. If these concerns are not addressed, the GAL should bring the facts that led to the' concerns to the Court's attention during the hearing or by filing written objections. Any proposal which is deleterious to the child should be opposed by the GAL despite the agreement of the other parties.
E.  Ensure the child's attendance or participation at all proceedings where the child's attendance would be appropriate and/or mandated.
The GAL must inform the child of all court dates and, in so far as possible, the GAL should assure the meaningful participation of the child in all phases of the proceedings, which would include attendance at appropriate court hearings.
The GAL should consult the child, caretaker, therapist and any other relevant individuals to determine the appropriateness of the child's attendance at a hearing. A decision to exclude the child from a hearing should be made on a case-by-case basis. In making this determination, the GAL should consider the age, maturity and desires of the child; the purpose of the hearing; the advice of those consulted; and the potential risk of trauma to the child evoked by such attendance.
F.  Appear in Court on the dates and times scheduled for hearings prepared to fully and diligently represent the child's interests.
As in any case, the GAL is expected to act as an advocate for the child client. This demands attendance at all hearings with the intention of presenting a well formulated position based on the facts. This position should be supported by the GAL's independent investigation, and through the development of a theory and strategy for the case. The GAL should prepare, present and cross-examine witnesses, offer exhibits, and provide independent evidence as necessary. Although the child's position may overlap positions of other parties such as the parents, the GAL should be prepared to participate fully in every hearing and not merely defer to or endorse the positions of other parties. The GAL acts as an advocate and uses every attorney skill appropriate to further a result favorable to the child's best interest.
A.  Prepare the child to testify, when necessary and appropriate, in accord with the child's interest and welfare.
The GAL should determine whether to call the child as a witness based on consideration of the child's need or desire to testify, developmental and verbal capabilities of the child and the child's ability to withstand cross-examination.
For some children testifying is therapeutic and empowering, while for others it may be very traumatic. The GAL must determine the possible benefits and repercussions of testifying and the necessity of the child's direct testimony. The GAL shall consult a mental health specialist or therapist working with the child, if there is one, to assist in evaluating whether testifying will cause trauma to the child. Consideration should also be given to the availability of other evidence or hearsay exceptions that may substitute for direct testimony.
If the child does not wish to testify or would, in the GAL's opinion, be harmed by being forced to testify, the GAL should seek an agreement of the parties not to call the child as a witness or utilize other remedies such as an order from the court to limit the scope or circumstances of the testimony.
If the child is compelled to testify, the GAL should seek to minimize the adverse consequences by seeking appropriate accommodations as allowed by law. The GAL should prepare the child for testimony by explaining the nature and purpose of the proceeding and the use or disclosure that may be made of the information that the child provides during the proceeding.
H.  Provide the court sufficient information, including specific recommendations for court action, based on the findings of the interviews and independent investigation.
The GAL is obligated to assure that all facts relevant to the case, available dispositional remedies and possible court orders are presented to the Court. The GAL's arguments to the Court should address every appropriate aspect of the litigation including the following: analysis of any allegations of abuse, neglect or risk; analysis of factors to be considered in a determination related to custody and visitation; placement of the child; services to be made available to the child and family; and any other orders the GAL deems to be in the child's best interest. Recommendations for placements outside the home should take into consideration the availability and appropriateness of placement with relatives or friends, parental visitation and keeping a sibling group together.
The GAL's arguments should address any plans presented by other parties or agencies such as the Cabinet for Health and Family Services, CASA, therapists, CATS, and TAP. A summary of the GAL's findings with recommendations and the basis for those recommendations shall be presented to the Court no later than the dispositional hearing.  This summary may be written or oral. If written, copies of the summary should be provided to the other parties and their counsel.
In any out of home placement, permanency planning, and Interested Party Review proceedings, the GAL should consult with the child about the proposed plans and explore any alternatives the GAL believes are more appropriate. If the GAL disagrees with such plans, the Court should be advised of this disagreement and the reasons.
I.  Communicate, coordinate and maintain a professional working relationship with all parties.
Whenever it is appropriate to the child's needs and consistent with the direction of the court, the GAL should attend all meetings or hearings involving legal, educational and therapeutic issues specifically related to the case. These would include case planning conferences, Individualized Education Plan (IEP) meetings, school disciplinary or other educational meetings, and out of care home reviews. The GAL can present the child's perspective, gather information necessary to proper representation, and potentially achieve a resolution of all or some issues of the case at such meetings.
The GAL should contact any CASA volunteer assigned to the case and coordinate all aspects of the investigation with the CASA volunteer. Such volunteers can offer significant information and assistance to the GAL. Appropriate communication should be maintained between the GAL and all agencies and professionals involved in the case.
J.  File appropriate petitions, motions, pleadings, briefs, and appeals on behalf of the child.
The GAL should make appropriate motions, including motions in limine and evidentiary objections, to advance the child's best interest in Court and during other proceedings. When necessary, the GAL should file briefs in support of legal issues. The GAL should promptly file a show cause against a party who is not following a court order or a motion to compel the Cabinet for Health and Family Services to provide services if the GAL believes the Cabinet is not making reasonable efforts towards reunification as required by law.
If the GAL believes the Court's determination is contrary to the child's 'best interest, after considering the wishes of the child, a notice of appeal should be filed and measures taken to assure that the appeal is perfected expeditiously. The GAL should file any appropriate pleadings on behalf of the child, including responses to pleadings of other parties.
K.  Advise the child, in terms the child can understand, of the court's decision and its consequences for the child and others in the child's life.
The GAL should review all orders to ensure they conform to the Court's verbal orders and statutorily required findings and notices. The GAL shall discuss all such orders and their consequences with the child, if the child is old enough to comprehend. The child, and any person exercising custodial control and supervision of the child (including foster parents) are entitled to understand what the Court has done and what that means to the child. The GAL should explain whether the order may be modified or whether the actions of the parties may affect how the order is carried out. For example, an order may permit an agency to return the child to the parents if certain goals are accomplished.
Appendix C-1
Text
PRETRIAL CONFERENCE CHECKLISTS

 PRE-HEARING/PRETRIAL Case No.  CONFERENCE CHECKLIST Daviess District Court Div.  CHILD(REN) OUT OF HOME Date 
Click to view table.
In Re: THE INTEREST OF
 _________ , A CHILD 
This case is set today for: ¨ PTC ¨ AH ¨ REV ¨
Other  _________ 
PARTIES PRESENT
¨ Mother ¨ Father/Putative Father ¨ Child(ren)  _________ 
 _________ 
¨ Mother's Attorney ¨ Father's Attorney ¨ GAL ¨ County Attorney ¨ Investigating SW
¨ Ongoing SW ¨ Names/Relationships of Others Present  _________ 
 _________ 
 _________ 
DUE PROCESS
The Petition alleges: ¨ Dependency ¨ Neglect ¨ Abuse
Who was given Notice of this matter?
¨Mother ¨ Father/Putative Father ¨ Alleged Perpetrator(s) ¨ Child(ren) ¨ Sibling(s}
¨ Other Family Members
 _________ 
¨ Other Friends of Family
 _________ 
¨ Other Service Providers
 _________ 
¨ Others/Witnesses
 _________ 
¨ The Parent(s)/Guardian advised of the allegations and their rights.
¨ The Parent(s)/Guardian provided an Affidavit of Indigency
Counsel Present: ¨ Yes ¨ NO If Not, Why?
 _________ 
 _________ 
¨ Permanency Timelines have been explained to the parents
CURRENT CUSTODY
Date Child(ren) went into OOHC:  _____________________________________________________________________  ¨ By Court Order ¨ By
Agreement or Prevention Plan
Children Placed Together ¨ N/A ¨ Yes ¨ No If No, Why Not?
 _________ 
 _________ 
¨ State Custody ¨ Relative/Other:
 _________ 
Are there other possible placements which can be investigated? ¨ Yes ¨ No If Yes then
List:  _________ 
 _________ 
 _________ 
REASONABLE EFFORTS
Status of CHFS investigation into circumstances leading to the filing of Petition?
¨ Complete ¨ Pending
If investigation is still pending, Why and When is it expected to be completed?
 _________ 
 _________ 
 _________ 
¨ Services/Reasonable Efforts provided to family:
 _________ 
 _________ 
 _________ 
¨ No services were provided to family because:
 _________ 
 _________ 
 _________ 
¨ Family is utilizing the following services:
 _________ 
 _________ 
 _________ 
¨ Family not utilizing services because:
 _________ 
 _________ 
 _________ 
¨ CASA/IMPACT/Other agencies or service providers working with family:
 _________ 
 _________ 
 _________ 
PLACEMENT
Child(ren) can return home today: ¨ Yes ¨ No If Yes, have the parents, children, foster parents, school or day care provider all been made aware of this?
 _________ 
 _________ 
 _________ 
If No, what is/are the specific safety concern(s) which prevent return of the child(ren) today?
 _________ 
 _________ 
 _________ 
Placement/Custody is being changed today: ¨ Yes ¨ No If Yes, What is the change?
 _________ 
 _________ 
 _________ 
If Yes, have the parents, children, foster parents, school or day care provider all been made aware of this?  _________ 
 _________ 
 _________ 
If No, what is/are the specific safety concern(s) which prevent return of the child(ren) today?
 _________ 
 _________ 
VISITATION/CONTACT
Parents Receiving Visits: ¨ Mother ¨ Father If So, how often?
Mother:
 _________ 
 _________ 
Father:
 _________ 
 _________ 
¨ Supervised Visitation Not Required ¨ Supervision Required: ¨ Mother ¨ Father
¨ Visits supervised by CHFS ¨ Visits supervised by other
 _________ 
Visits should remain supervised until
 _________ 
Others who could supervise visitation  _________ 
¨ CHFS will investigate ¨ CHFS has found the above unsuitable to supervise visitation
because:  _________ 
 _________ 
 _____________________________________________________________________  Parents not receiving visits  _____________________________________________________________________ 
Parents have Phone/Other Contact With Child? ¨ Mother ¨ Father
If Not, this can be arranged by
 _________ 
Phone/other contact with the child is not recommended because:
 _________ 
Sibling Visitation ¨ N/A ¨ Yes ¨ No
If Yes, how often?  _________ 
If No, why Not?  _________ 
Should sibling visitation be changed?  _________ 
Siblings have Phone/Other Contact? ¨ N/A ¨ Yes ¨ No If No, Why Not?
 _________ 
Should sibling contact be changed?
 _________ 
 _________ 
Other friends/family members are receiving visitation or contact? ¨ Yes ¨ No
If Yes, Who, When and What are the arrangements?
 _________ 
 _________ 
Are there friends/family members of the child(ren) who should be allowed contact or visitation?
 _________ 
 _________ 
Can this be arranged?
 _________ 
 _________ 
Is there anything from home the child needs to be more comfortable? ¨ Yes ¨ No
If Yes, what is the item and can this be arranged?
 _________ 
Did child change schools/day care due to removal? ¨ Yes ¨ No
 _________ 
 _________ 
Activities/Routine of child prior to removal:
 _________ 
 _________ 
The following activities/routine have been or can be continued
 _________ 
 _________ 
The following activities/routine were discontinued
 _________ 
 _________ 
Can arrangements be made to allow child(ren) to continue these activities?
 _________ 
 _________ 
GUARDIAN AD LITEM
Guardian Ad Litem has had contact with the child(ren): ¨ Yes ¨ No If No, Why Not?
 _________ 
 _________ 
Has the GAL spoken to the child's caregiver? ¨ Yes ¨ No If No, Why Not?
 _________ 
 _________ 
¨ The GAL has spoken to the following individuals regarding the child(ren) since the last court date:
 _________ 
 _________ 
¨ Were all parties contacted by the GAL cooperative? ¨ Yes ¨ No
If No, what problems did the GAL encounter and how can this be remedied?
 _________ 
 _________ 
Concerns/Wishes expressed the Child(ren) or others on their behalf:
 _________ 
 _________ 
If the child(ren) is not in court today, did he/she wish to be present? ¨ Yes ¨ No
If Yes, Why is he/she not present?
 _________ 
 _________ 
If Yes, Should today's matter be rescheduled so the child(ren) can be present? ¨ Yes ¨ No
What arrangements will be made so the child(ren) will be present at future court dates?
 _________ 
 _________ 
If No, did the child(ren) provide any statement or letter they wished the GAL to provide to the Court? ¨ Yes ¨ No
If the child(ren) is not present in court today who will explain today's proceedings to the child and when?
 _________ 
 _________ 
STIPULATIONS/FURTHER PROCEEDINGS
After review of the Petition, there is a stipulation to the following: ¨ DEP ¨ EG ¨ AS ¨ Dismissal
¨ AND/OR there is a stipulation to the following facts:
 _________ 
 _________ 
 _________ 
The County Attorney Recommends that this matter be reset for: ¨ PTC ¨ AH ¨ DISPO ¨ REV
Are medical records/mental health records relevant to this proceeding? ¨ Yes ¨ No
If Yes, are those records in the possession of the County Attorney or the Social Worker? ¨ Yes ¨ No
Are those records certified? ¨ Yes ¨ No If No, have certified copies been requested? ¨ Yes ¨ No
If Yes, when will the certified records be available?  _________ 
 _________ 
If No, why not:  _________ 
 _________ 
Have copies been/Will copies be provided to parent(s)/Guardian or their attorney?
¨ Yes ¨ No
Have copies been/Will copies be provided to the GAL? ¨ Yes ¨ No
Does County Attorney have names and addresses of witnesses from Social Worker?  ¨ Yes ¨ No
If No, that information will be provided no later than:  _________ 
If the matter is to be set for AH, have witness lists been exchanged? ¨ Yes ¨ No
If No, this will be done no later than:  _________ 
Do the attorneys anticipate any prehearing Motions? ¨ Yes ¨ No
If Yes, type of Motion?  _________ 
How long is the AH expected to last?  _________ 

 County Attorney Guardian Ad Litem for the child Mother Father [Mother's Attorney] [Father's Attorney] Person Exercising Custodial Care [PECC's Attorney]
Click to view table.
Appendix C-2
Text
PREHEARING CHECKLIST

 PRE-HEARING/PRETRIAL Case No.  CONFERENCE CHECKLIST Daviess District Court Div.  CHILD(REN) OUT OF HOME Date 
Click to view table.
In Re: THE INTEREST OF
 _________ , A CHILD 
This case is set today for: ¨ PTC ¨ AH ¨ REV ¨
Other  _________ 
PARTIES PRESENT
¨ Mother ¨ Father/Putative Father ¨ Child(ren)  _________ 
¨ Mother's Attorney ¨ Father's Attorney ¨ GAL ¨ County Attorney ¨ Investigating SW ¨ Ongoing SW
¨ Names/Relationships of Others Present  _________ 
 _________ 
DUE PROCESS
The Petition alleges: ¨ Dependency ¨ Neglect ¨ Abuse
Who was given Notice of this matter?
¨Mother ¨ Father/Putative Father ¨ Alleged Perpetrator(s) ¨ Child(ren) 
¨ Sibling(s) ¨ Other Family Members  _________ 
¨ Other Friends of Family  _________ 
¨ Other Service Providers  _________ 
¨ Others/Witnesses  _________ 
¨ The Parent(s)/Guardian advised of the allegations and their rights.
¨ The Parent(s)/Guardian provided an Affidavit of Indigency
Counsel Present: ¨ Yes ¨ NO If Not, Why?
 _________ 
REASONABLE EFFORTS
Status of CHFS investigation into circumstances leading to the filing of Petition?
¨ Complete ¨ Pending
If investigation is still pending, Why and When is it expected to be completed?
 _________ 
 _________ 
¨ Services/Reasonable Efforts provided to family:
 _________ 
 _________ 
 _________ 
¨ No services were provided to family because:
 _________ 
 _________ 
 _________ 
¨ Family is utilizing the following services:
 _________ 
 _________ 
 _________ 
¨ Family not utilizing services because:
 _________ 
 _________ 
 _________ 
¨ CASA/IMPACT/Other agencies or service providers working with family:
 _________ 
 _________ 
GUARDIAN AD LITEM
Guardian Ad Litem has had contact with the child(ren): ¨ Yes ¨ No If No, Why Not?
 _________ 
 _________ 
Has the GAL spoken to the child's caregiver? ¨ Yes ¨ No If No, Why Not?
 _________ 
 _________ 
¨ The GAL has spoken to the following individuals regarding the child(ren) since the last court date:
 _________ 
 _________ 
¨ Were all parties contacted by the GAL cooperative? ¨ Yes ¨ No
If No, what problems did the GAL encounter and how can this be remedied?
 _________ 
 _________ 
Concerns/Wishes expressed the Child(ren) or others on their behalf:
 _________ 
 _________ 
If the child(ren) is not in court today, did he/she wish to be present? ¨ Yes ¨ No If Yes, Why is he/she not present?
 _________ 
 _________ 
If Yes, Should today's matter be rescheduled so the child)ren) can be present? ¨ Yes ¨ No
If the child(ren) is not present in court today who will explain today's proceedings to the child and when?
STIPULATIONS/FURTHER PROCEEDINGS
After review of the Petition, there is a stipulation to the following: ¨ DEP ¨ NEG ¨ AS ¨ Dismissal
¨ AND/OR there is a stipulation to the following facts:
 _________ 
 _________ 
 _________ 
 _________ 
The County Attorney Recommends that this matter be reset for: ¨ PTC ¨ AH ¨ DISPO ¨ REV
Are medical records/mental health records relevant to this proceeding? ¨ Yes ¨ No
If Yes, are those records in the possession of the County Attorney or the Social Worker? ¨ Yes ¨ No
Are those records certified? ¨ Yes ¨ No
If No, have certified copies been requested? ¨ Yes ¨ No
If Yes, when will the certified records be available?  _________ 
 _________ 
If No, why not:  _________ 
 _________ 
Have copies been/Will copies be provided to parent(s)/Guardian or their attorney? ¨ Yes ¨ No
Have copies been/Will copies be provided to the GAL? ¨ Yes ¨ No
Does County Attorney have names and addresses of witnesses from Social Worker? ¨ Yes ¨ No
If No, that information will be provided no later than:  _________ 
If the matter is to be set for AH, have witness lists been exchanged? ¨ Yes ¨ No
If No, this will be done no later than:  _________ 
Do the attorneys anticipate any prehearing Motions? ¨ Yes ¨ No
If Yes, type of Motion?  _________ 
How long is the AH expect  _________ 

 County Attorney Guardian Ad Litem for the child Mother Father [Mother's Attorney] [Father's Attorney] Person Exercising Custodial Care [PECC's Attorney]
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Non-Domestic Relations Practice
Rule 1.  INTRODUCTION and ADMINISTRATIVE PROCEDURES
Text
101.  These local rules supplement the Kentucky Rules of Civil Procedure (CR), the Kentucky Rules of Criminal Procedure (RCr), the Family Court Rules of Procedure and Practice (FCRPP), all statutory procedural requirements of the Kentucky Revised Statutes, and all Rules and Orders of the Supreme Court of Kentucky governing procedures in the Court of Justice.
102.  These rules shall become effective upon approval as required by SCR 1.040(3)(a).
103.  These rules shall be cited as “LR  7”.
104.  Immediately upon being retained, counsel shall file a written entry of appearance, unless counsel's entry of appearance is apparent from the record.
105.  On pleadings, motions and in their entry of appearance, counsel shall set forth their office address, mailing address, telephone number, fax number and e-mail address. 
106.  Once having entered appearance, counsel shall remain of record, unless relieved of responsibilities by the Court upon written motion and notice (with a copy of the motion and notice to be served upon the client), until expiration of the time for filing a notice of appeal after the entry of Final Judgment or Order.
107.  Unless counsel specifies otherwise, an entry of appearance is considered to be for all purposes.  An entry of appearance for a limited purpose shall specify the limited nature of counsel's representation of the client.
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
Text
201.  RULE DAYS
In accordance with CR 78, regular motion days (known locally as “Rule Days”) shall be held in the Logan Circuit Court and in Todd Circuit Court following a written schedule set by court order and located in Appendix A of these local rules.  Hearings on motions which exceed 15 minutes may be continued to a special date and time.  Hearings are to be scheduled by telephone or in person through the office of the Judge.  Counsel scheduling hearings on motions expected to exceed 15 minutes should notify the Court of this fact and request a special date and time for the motion.
Except in cases of default, or routine motions for approval of fees for appointed counsel such as Warning Order Attorney or Guardian Ad Litem fees, all other motions should be noticed for a specific date and time for hearing or filed under CR 78(2). Outside of these exceptions, motions which are neither scheduled for hearing on a specific date nor filed under CR 78(2) may be considered defective and void.
202.  Counsel must confer with opposing counsel concerning the date and time (see Code of Professional Courtesy attached as Appendix D) and file written notice pursuant to the Civil Rules.
203.  All notices of hearing are to be served on opposing counsel not less than five days before the hearing and all responses and replies thereto are to be filed and served on opposing counsel not less than two days prior to the date of the hearing.  For good cause shown, the Court may grant relief from these notice requirements.
204.  MOTIONS UNDER CR 78(2)
Motions concerning matters which counsel believes may not be contested may be made under CR 78(2) without oral  hearings upon brief written statements of reasons in support and opposition.
The notice must state that the motion is made under CR 78(2) and shall direct the attention of the opposing attorney (or party, if there is no attorney) to the fact that under this local rule the motion may be granted routinely by the Court ten days after filing unless a response is filed.  The notice shall be substantially in the following form:
The foregoing  motion is submitted to the court for  decision pursuant to CR 78(2).  This motion will routinely be granted by the court in ten days unless a response is filed
Should the party opposing the motion under CR 78(2) wish to  have an oral hearing on the question, he may in his response so state and schedule a hearing on rule day as set forth above.
This rule is intended for motions routinely granted such as motions to amend a complaint or to bring in a 3rd party defendant.  The following are examples of motions which should not be filed under CR 78(2):  Motions concerning contested discovery matters; motions for contempt or requesting sanctions; motions to set a case for trial or to schedule hearings on specific dates; motions to schedule deadlines.
205.  UNCONTESTED MATTERS. such as agreed orders and motions for default judgment may be tendered to the Circuit Clerk for submission to the Court without notice or hearing.
Counsel should not tender matters as uncontested without first confirming that all requirements of the law and of these rules have been met.  Counsel tendering uncontested  divorce decrees shall comply with the requirements of FCRPP 3(1) and should confirm that the parties have attended the Parent Education Clinic if ordered to attend, that jurisdictional and separation requirements (60 days pursuant to KRS 403.170) have been met, and that the file contains the vital statistics form required by KRS 213.116(4).  In the event an uncontested matter needs immediate attention, counsel should deliver the  material directly to the Circuit Judge and request immediate action.
If the Court declines to take action on a tendered document, it may give written notice of the reason(s) to be mailed by the clerk to the counsel involved.  The document should not be retendered to the Judge until each of the deficiencies listed in the Notice Of Inaction has been addressed.
206.  DEFAULT JUDGMENTS.  Motions for Default Judgment must be in compliance with FCRPP 3(2), if applicable, and accompanied by a certification that to the best of the counsel's knowledge the defendant is not in the military service of the United States.  This is in addition to the certification requirements of CR 55.01.
Default Judgments will not be entered where the record indicates that the alleged default is based upon a “summons” containing language suggesting that it was issued by a debt collector or is itself an effort to collect a debt.1  
1 1 Summons are required to be issued by the Clerk “in the name of the Commonwealth.” CR 4.02. The law does not authorize summons to be issued by debt collectors, and debtors receiving a document purporting to be from one might legitimately believe that it presents no obligation to respond. If the debtor believes the document is issued by the Court, then this language presents other problems.  Courts are supposed to be impartial.  Placement of the “debt collector” language on summons issued by the Court suggests that the courts are engaged in a pro-active effort on behalf of debt collectors.  Debtors should not be misled into believing that courts are debt collectors or are engaged in any effort on their behalf.  Federal law does not require that the debt collector language be placed upon documents issuing from the Court.  Placement of such language upon these documents is incorrect; potentially misleading to litigants and impugns the impartiality of the court.A tendered judgment will likewise not be entered where it contains such language.
207.  EX PARTE MOTIONS.  No motion for emergency or ex parte relief shall be filed with the Circuit Clerk unless a proper motion with a tendered order has been first presented directly and personally (telephone and/or facsimile communications are acceptable) to a judge by the attorney for the movant.  The civil rules specify alternate judicial officers to whom the order shall be submitted if the Circuit Judge is not present in the county.
The civil rules pertaining to such matter (CR 65.01 through CR 65.05) require 1: bond with surety, 2: affidavit or sworn complaint stating that the applicant's rights are being or will be violated by the adverse party and the applicant will suffer immediate and irreparable injury, loss or damage before the adverse party or his attorney can be heard in opposition, 3: certification by the applicant's attorney concerning the efforts, if any, which have been made to give notice and the reason supporting claims that notice should not be required.
Every tendered ex parte order shall contain blanks for the date and hour of issuance and shall define the injury and state why it is irreparable and why the order was granted without notice.  Tendered ex parte orders for injunctive relief shall additionally contain proposed findings of fact and conclusions of law.
Rule 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS
Text
There are currently no local rules relating to Adoption or Termination of Parental Rights.  For statewide uniform rules of procedure see FCRPP 32 through 36. 
Rule 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
Text
401.  Domestic Violence Petitions shall be governed by the Twenty Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 7th Judicial Circuit and District.  This Protocol is attached as Appendix B  to these rules and is fully incorporated by reference.
Rule 5.  DOMESTIC RELATIONS PRACTICE
Text
501.  PARENT EDUCATION  CLINIC.
If there are minor children of a marriage, a proceeding for dissolution of marriage may not be assigned for final hearing until the parties have attended and completed the approved parent education clinic within 60 days of the date a response if filed or service is made on the Respondent, whichever occurs first, if ordered by the Court pursuant to FCRPP 3(5).
A clinic shall be conducted within this Circuit at least once every 60 days at a time and location according to a schedule approved by the Court.  Parties may attend any parent education clinic operated and approved by any other Circuit Court in the State of Kentucky or equivalent court in another state.  Judgment dissolving the marriage shall not be entered until the parties have attended and participated in the Parent Education Clinic. A certificate of completion shall be provided to each participant completing the clinic and it shall be the responsibility of each party to file in the court record the certificate.
If a party refuses or fails to attend the clinic after being ordered to attend pursuant  to FCRPP 3(5), the Court may make such orders as are just, including, but not limited to one or more of the following: 1) Refusing to assign a trial date or to enter a decree of divorce until the party or parties in violation comply with the order; 2) initiate restrictions  to the custody or visitation rights of the offending party; 3) proceed against the offending party for contempt with penalties of a fine or jail.
A fee in an amount to be approved by the Court shall be paid by each party at the time of attending the clinic.  Children shall not be permitted to attend the clinic and it is the responsibility of the parties to make necessary arrangements for child care.
Rule 6.  MISCELLANEOUS RULES RELATING TO FAMILY LAW PRACTICE
Text
There are currently no miscellaneous local rules relating to Family Law Practice.
Rule 7.  CRIMINAL PRACTICE RULES
Text
701.   The Supreme Court has approved a Class D Felony Diversion Protocol for this Circuit effective December 16, 1999. This protocol is attached to these rules and the terms of the protocol are incorporated herein in Appendix C by reference.
Rule 8.  CODE OF PROFESSIONAL  COURTESY
Text
801.  Counsel are expected to comply with the Kentucky Bar Association Code of Professional Courtesy.  This code is contained in Appendix D to these rules and incorporated by reference verbatim.
APPENDIX A.
SEVENTH JUDICIAL CIRCUIT
Text

 COURT SCHEDULE   RULE DAY — TODD COUNTY CRIMINAL Wednesday   8:30 a.m.–10:30 a.m. CIVILWednesday 10:30 a.m. or 1:30 p.m.   LOGAN COUNTY CRIMINAL Thursday   8:30 a.m.–12:00 p.m.  CIVILThursday  2:30 p.m.–4:30 p.m.  (May be subject to cancellation due to Jury Trials) For hearings anticipated to take more than 15 minutes, please call the judges office for a special date and time. DOMESTIC HEARINGS REQUIRING EVIDENCE SHALL BE SCHEDULED  TODD COUNTY MONDAYS @ 1:30 p.m.  LOGAN COUNTY TUESDAYS @ 9:00 a.m.  or 1:30 p.m.  Note that there is no separate Family Court in this Circuit and all hearings are subject to being rescheduled when jury trials conflict. JURY TRIALS are generally scheduled as follows:  LOGAN COUNTY: January February April  May  August  September    TODD COUNTY:    March  July  November 
Click to view table.
Appendix B.
Twenty-Four Hour Accessibility to Protective Orders and Local Joint  Jurisdiction Protocol  Seventh Judicial Circuit and District  Logan and Todd Counties
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-Four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Circuit Clerks and deputy clerks.
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
All law enforcement agencies within the circuit. All police agencies shall keep and maintain on hand the necessary blank Domestic Violence Petition (AOC-275.1) forms and Emergency Protective Order (EPO) forms (AOC-275.2) to be available to law enforcement officers on all shifts for use when the Circuit Court Clerk's Office is closed. The law enforcement officer involved will then supply a petition form and contact a judicial officer directly by telephone after it is completed by the petitioner as indicated below.
During hours when the Circuit Clerk's Office is open, persons seeking a protective order may be sent to that office to fill out a petition. After office hours, the officer shall follow instructions given by the judicial officer in telefaxing or delivering the completed petition and order form to the judicial officer. Judicial officers may be reached by telephone on a 24 hour basis through the emergency dispatch centers in each county.
Petitions for protective orders may be verified (sworn) before any police officer, notary public, the County Attorney of either county or the Commonwealth Attorney.
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
If no proceeding between the same parties is pending or filed contemporaneously in the Circuit Court, the petition shall be presented to the District Judge. If the District Judge is unavailable, the clerk shall seek the consideration of the Circuit Judge who shall schedule any further hearings for the domestic violence session of the District Court. If neither judge is available, the clerk shall seek the consideration of the Trial Commissioner who shall schedule any further hearing for the domestic violence session of the District Court.
If any action between the same parties is pending or filed contemporaneously in the Circuit Court, the petition shall be presented to the Circuit Judge for consideration. If the Circuit Judge is unavailable, the clerk shall seek the consideration of the District Judge who shall schedule any further hearings for the Circuit Court on a motion day. If neither Judge is available, the clerk shall seek the consideration of the Trial Commissioner who shall schedule any further hearing for the Circuit Court on motion day.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to the District Judge unless it is known that an action between the same persons is pending before the Circuit Court, in which case it shall be presented to the Circuit Judge if the Circuit Judge is unavailable, it shall be presented to the District Judge. If the District Judge is unavailable then it shall be presented to the Circuit Judge if both judges are unavailable, it shall be submitted to the Trial Commissioner.
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the District Court, unless an action involving the same parties is pending in the Circuit Court, in which case the matter shall be assigned to the Circuit Court.
 	D.  The schedule for hearings on protective orders is as follows:
In District Court they shall be heard on Wednesdays at 9:30 a.m. in Logan County and on Tuesdays at the hour of 9:45 a.m. in Todd County. In Circuit Court they shall be heard on Thursdays at 2:30 p.m. in Logan County and on Wednesday's at 10:00 a.m. in Todd County.
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs the issuing Judge shall re-issue a summons until the matter may be heard by the receiving judge. In Cases where the receiving Judge is in this Circuit and both parties are before the transferring judge, the judge shall order the parties to appear before the other judge at the time regularly scheduled for these matters stated above.
IV.  Contempt Proceedings
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
The County Attorney for a determination of whether the Respondent's actions rise to the level of contempt or whether prosecution, for an offense other than a violation of the order of protection, is appropriate; however, all motions to show cause for civil enforcement may be filed with the circuit clerk.
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
APPENDIX C.
CLASS D FELONY PRETRIAL DIVERSION PROTOCOL FOR THE  SEVENTH JUDICIAL CIRCUIT  KRS 533.250
Text
I.  Definition.
Pretrial diversion is the postponement of imposition of a judgment of conviction and sentence upon any person qualified as being eligible for this program, subject to certain conditions, for a time period not to exceed five (5) years subject to those conditions as established by the Court.
II.  Persons Eligible.
 	A.  Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion. 
 	B.  The person charged must enter a plea of guilty before becoming eligible for pretrial diversion.
 	C.  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	D.  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8), shall be ineligible for this program.
 	E.  No person shall be eligible for this program more than once in any five (5) year period.
 	F.  A person convicted of a sex crime as defined in KRS 17.500 is ineligible for pretrial diversion under KRS 533.250(1)(d).
III.  Procedure.
 	A.  After indictment and no later than 5 days before trial, any eligible person for the program may petition the circuit court, with notice to the Commonwealth's Attorney, for entry of a pretrial diversion order.
 	B.  In applying for pretrial diversion, counsel for the defendant must state, and the defendant agree, to waive any right to a speedy trial or disposition of the charge(s) against him/her.
 	C.  The Commonwealth's Attorney shall make a recommendation to the Court in response to each petition.  
 	D.  Before making a recommendation to the Court, the Commonwealth's Attorney shall:
 		1.   Have a criminal record check made [Pretrial Services at AOC will fax the criminal history to the Commonwealth Attorney.  Due to user agreement restrictions, NCIC reports cannot be faxed] and shall supply a copy to the Court and Defendant.  The Commonwealth attorney shall also conduct any other investigation deemed necessary as required by KRS 533.252(3). 
 		2.  Interview and seek input from the victim and/or victim's family as provided in KRS 533.252(2) and advise them of the time, date and place the petition will be heard by the Court; and 
 		3.  When diversion is recommended, the prosecutor must make written recommendations to the Court of conditions for the pretrial diversion as well as the appropriate sentence to be imposed if the diversion agreement is unsuccessful.
IV.  Acceptance and Supervision.
The Court may, in its discretion and with the consent of the Commonwealth, order pretrial diversion for eligible defendants upon terms and conditions it deems appropriate. Supervision of the participants in the program shall be performed by the Division of Probation and Parole and the provisions of KRS 533.030 relating to conditions of probation and restitution shall, so far as possible, be applicable to pretrial diversion.  No Judgment of Conviction shall be entered on the plea of guilty at the time of the entry of the pretrial diversion order.  Judgment of conviction shall be entered on if the Defendant fails to comply with the terms of the Diversion as set forth below.
The duration of the pretrial diversion shall not exceed five (5) years and shall not be less than the time required to make restitution in full. 
V.  Revocation.
 	A.  After a hearing, with notice to the Commonwealth's Attorney and defendant, the Court may revoke or void defendant's participation in the pretrial diversion program upon a showing of failure to comply with the conditions of diversion or failure to make satisfactory progress.
 	B.   If a pretrial diversion program is revoked or voided, a judgment of conviction shall be entered and the defendant shall be sentenced according to law, based on his or her prior plea of guilty.
VI.  Completion of Diversion Program.
If the defendant successfully completes the provisions of the pretrial diversion agreement, the charges against the defendant shall be dismissed and the matter shall be treated as required by KRS 533.258.
APPENDIX D.
KENTUCKY BAR ASSOCIATION
Text
CODE OF PROFESSIONAL COURTESY
1.  A lawyer should avoid taking action adverse to the interests of a litigant known to be represented without timely notice to opposing counsel unless ex parte proceedings are allowed.
2.  A lawyer should promptly return telephone calls and correspondence from other lawyers. 
3.   A lawyer should respect opposing counsel's schedule by seeking agreement on deposition dates and court appearances (other than routine motions) rather than merely serving notice.
4.  A lawyer should avoid making ill-considered accusations of unethical conduct toward an opponent.
5.  A lawyer should not engage in intentionally discourteous behavior.
6.  A lawyer should not intentionally embarrass another attorney and should avoid personal criticism of other counsel. 
7.  A lawyer should not seek sanctions against or disqualification of another attorney unless necessary for the protection of a client and fully justified by the circumstances, not for the mere purpose of obtaining tactical advantage.
8.  A lawyer should strive to maintain courteous tone in correspondence, pleadings and other written communications. 
9.  A lawyer should not intentionally mislead or deceive an adversary and should honor promises or commitments made.
10.  A lawyer should recognize that the conflicts within a legal matter are professional and not personal and should endeavor to maintain a friendly and professional relationship with other attorneys in the matter — “leave the matter in the courtroom.”
11.  A lawyer should express professional courtesy to the Court and has the right to expect professional courtesy from the Court.
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RULE 1.
Introduction/Administrative Procedure.
101.  Courts of the 7th Judicial District. 
102.  Effective Date. 
103.  Citation. 
104.  Holidays. 
101.  Courts of the 7th Judicial District.
Text
(a)  There are two (2) District Courts in the 7th Judicial District: Logan District Court and Todd District Court. Logan District Court holds sessions in the Logan County Justice Center, First Floor District Courtroom, Russellville, Kentucky. Todd District Court holds sessions in the Todd County Courthouse, Main Courtroom, Elkton, Kentucky;
(b)  Both courts consist of (1) a Criminal Division, (2) a Juvenile Division, (3) a Civil Division, and (4) a Probate Division;
(c)  Any indication of day, time or courtroom for particular sessions designated herein is subject to temporary or permanent change without notice should circumstances so require;
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after the Kentucky Supreme Court's approval.
103.  Citation.
Text
These rules may be cited as “CPR  _____________________________________________________________________ ”or “Court Practice and Procedure Rules, 7th Judicial District.”
104.  Holidays.
Text
The Court will observe the Kentucky Court of Justice holiday schedule and no sessions will be held on those dates designated as state holidays. A yearly list of such holidays will be available in the Clerk's Office upon request or at http://courts.ky.gov 
RULE 2.
Court Scheduling/Motion Hour/Procedures For Filing.
201.  Regular Motion Hour Schedule. 
202.  Exceptions to Regular Motion Hour Schedule. 
203.  Deadline for Filing Motions. 
204.  Pretrial Motions. 
205.  Guilty Pleas. 
206.  Pretrial Conferences and Jury Trials. 
207.  Uniform Schedule of Bail and Prepayable Schedule. 
201.  Regular Motion Hour Schedule.
Text
The divisions specified above contain separate sessions. All matters shall be scheduled on the dates and times designated in the Court schedule attached to these rules as Appendix “A.”
202.  Exceptions to Regular Motion Hour Schedule.
Text
Exceptions to the regular motion hour schedule shall be at the discretion of the District Judge.
203.  Deadline for Filing Motions.
Text
Deadlines for filing motions are set out in Rules of Practice and Procedure 204 below.
204.  Pretrial Motions.
Text
To facilitate the preparation of motion dockets and preparation by the Court, all motions shall be in writing and shall be filed and served not later than forty-eight (48) hours prior to the scheduled hearing [See Appendix “A”], excluding Saturdays, Sundays and holidays, if service is made in person. If copies to opposing counsel and the Court are served by mail, said motion must be filed not later than five (5) days prior to the day of the scheduled hearing. (For example, if a motion is scheduled for Wednesday at 10:00 a.m. in Logan District Court, it must be filed and served by 10:00 a.m. on Monday if it is hand delivered; and filed by 10:00 a.m. on Friday and mailed on Friday if service is made by mail) Copies of all motions filed shall be served or mailed to the Court. Counsel may schedule motions by contacting the Clerk's Office. The Clerk maintains a Motion Calendar indicating the date, time and order of these motions. Motions for continuances must be in writing. Dispositive motions, discovery issues, motions to continue and foreseeable evidentiary motions shall be scheduled to be heard at least three (3) days prior to the jury trial and will not be heard on the trial date except for good cause shown.
205.  Guilty Pleas.
Text
When the defendant's case has been scheduled for trial, all reasonable efforts shall be made to prevent unnecessary delay of the trial and inconvenience to the jury. Attorneys and defendants are to use their best efforts toward settlement and should exhaust completely all efforts toward settlement no later than seven (7) days prior to trial.
206.  Pretrial Conferences and Jury Trials.
Text
Pretrial Conferences will be held as a matter of course in all criminal and traffic cases in which a jury trial has been requested. If an agreement cannot be reached at this conference, the defendant's case will be scheduled for trial by jury or the Court.
Due to the high volume of District Court jury trials and the need to maintain public confidence, respect, and participation, the following rules shall be strictly observed. Continuances will be granted only for good cause shown. Every effort shall be made by court and counsel to promote efficiency, to maintain decorum and to avoid inconvenience to the jury panel. The County Attorney shall inform the Court and Counsel of the anticipated order of trials at least one day prior to the trial. All Counsel, defendants and witnesses shall be present at 8:30 a.m. on the date of trial. Counsel, defendants and witnesses for cases which are not anticipated to be heard first shall nevertheless report and remain available for trial throughout the day. Unless otherwise directed by the Court, counsel and defendants shall be seated at counsel table at 9:00 a.m. to announce ready for trial.
207.  Uniform Schedule of Bail and Prepayable Schedule.
Text
The Court adopts the Uniform Schedule of Bail as an authorized method of pretrial release pursuant to RCr 4.20. The Court also adopts the prepayable schedule for traffic offenses, etc, set out in KRS 189.999.
RULE 3.
Domestic Violence Protocol And 24-Hour Access Policy
301. 
301.
Text
The 24-hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 7th Judicial District is located in Appendix “B” to these local rules and incorporated as if set out fully herein.
RULE 4.
Paternity.
401. 
401.
Text
Motions relating to paternity shall be heard in Logan District Court on the third Friday of the month at 9:00 a.m. and in Todd District Court on the 1st and 3rd weeks at 10:00 a.m. when Court is in session. Judge's Office may be contacted for additional available hearing dates.
RULE 5.
Dependency, Neglect And Abuse.
501.  Proceedings. 
502.  Motions. 
503.  Emergency Motions. 
501.  Proceedings.
Text
All proceedings in Juvenile Division shall be conducted pursuant to the Unified Juvenile Code, KRS Chapters 600 to 645, as amended.
502.  Motions.
Text
Motions shall be filed and served as set out in CPR 204, but shall be scheduled during regular sessions of the Juvenile Division.
503.  Emergency Motions.
Text
In cases wherein the Court has reason to believe a child may be endangered, the Court or Trial Commissioner may issue ex parte emergency orders. The Court may authorize such actions as it deems necessary to protect a child by telephonic conference, if circumstances require, and then enter the appropriate written orders at the earliest possible time.
RULE 6.
Status Offenses.
601. 
601.
Text
Motions regarding Status Offenses shall be heard during regular sessions of the Juvenile Division.
RULE 7.
Civil/Criminal/Probate Practice Rules.
701.  Times for Civil Motions. 
702.  Service of Motions. 
703.  Motions under CR 78(2). 
704.  Continuances. 
705.  Copies to Court. 
706.  Default Judgments. 
707.  Trials. 
708.  Pretrial Conferences. 
709.  Settlements. 
710.  Subpoenas. 
  Probate Practice. 
711.  Petitions for Probate. 
712.  Proof of Execution of Wills. 
713.  Notice and Waiver. 
714.  Bond and Surety. 
715.  Petitions to Dispense with Administration. 
716.  Probate Docket. 
717.  Settlements. 
718.  Compensation. 
701.  Times for Civil Motions.
Text
Motions shall be scheduled for the days and times indicated on the Court schedule. The Clerk's Office shall maintain a Civil Motion docket, and shall docket each motion in the order that it is filed. Counsel should contact the Clerk's Office to obtain a date for a hearing. The Court assumes that each hearing will take no longer than fifteen (15) minutes. The Court requests counsel to obtain a special day and time from the secretary of the District Judge to hear motions that will last longer than fifteen (15) minutes.
702.  Service of Motions.
Text
Motions shall be in writing, except motions made orally during trial. Service of motions shall be as outlined in CPR 204.
703.  Motions under CR 78(2).
Text
Motions may be made pursuant to CR 78 (2), which provides for the determination of motions without oral hearings upon brief written statements of reasons in support and opposition of the motion. The movant shall state that the motion is made pursuant to CR 78(2), and shall direct the opposing attorney's attention to the fact that under this local rule the motion may be granted routinely by the Court within ten (10) days after filing unless an objection is received or a response filed. Should the party opposing the motion wish to have an oral hearing, he may also state in his response, and after contacting the Clerk's Office as outlined above, shall proceed to set the motion for a Motion Day.
704.  Continuances.
Text
An attorney who will be unable to be present at the time set for a motion shall immediately contact the opposing attorney and attempt to establish a mutually agreeable time for the hearing. Should this prove unsuccessful, the party desiring a continuance shall file a motion for continuance in writing. The Court will then consider the motion for continuance and determine whether to reschedule the hearing or hold it for compelling reasons and, in applicable cases, ensure compliance with FCRPP 23.
705.  Copies to Court.
Text
Counsel should mail a copy of each written motion to the Court when the original is filed with the Clerk/s Office. This will allow the Court to review the motion and supporting memoranda or affidavits prior to the hearing.
706.  Default Judgments.
Text
A party seeking a default judgment shall first file a written motion and notice for such judgment. All such motions shall be heard ex parte and shall not be scheduled on the Civil Motion Docket. The motions shall be accompanied by an affidavit in full compliance with 50 USCA, App. Sec. 520, and the certificate required by CR 55.01. The judgment must also contain a statement by the attorney for the party seeking such a judgment conforming with the certificate required by CR 55.01.
707.  Trials.
Text
A party desiring a jury trial must demand it as provided in CR 38.021 and} otherwise} the Court may consider any right thereto waived, and the trial, if any, may be heard by the Court.
708.  Pretrial Conferences.
Text
At its discretion, the Court may require the parties to meet in order to discuss and narrow the issues. Parties should be prepared to stipulate facts as to the admissibility of certain documents or other such evidence, to agree upon the issues to be tried, and to tender proposed instructions.
709.  Settlements.
Text
All parties shall notify the Court not less than forty-eight (48) hours prior to a trial of a civil case of any settlement therein.
710.  Subpoenas.
Text
All subpoenas to be served by the Sheriff shall be delivered to his office at least ten (10) days prior to the trial date. No continuances will be granted due solely to the failure to have a witness subpoenaed unless it is certified that this rule was complied with or other good cause is shown.
  Probate Practice.
711.  Petitions for Probate.
Text
To commence the probate of a decedent's estate, a petition for appointment of a fiduciary, probate of a will, or similar initial pleading shall be filed in the Probate Division of the Clerk's Office, and all required fees paid. Normally, AOC 805 may be used. There shall be filed with the petition a completed fiduciary bond form (e.g. AOC 825) with the amount left blank.
712.  Proof of Execution of Wills.
Text
No will offered for probate will be accepted unless proof is submitted to the Court regarding its due execution. This proof may be in the form of oral testimony before the Court, or affidavit.
713.  Notice and Waiver.
Text
Unless the person seeking appointment as a personal representative is a named Executor in a Will offered for probate, notice of the hearing on the appointment must be given to all heirs at law. This notice must be in writing. Notice may be by ordinary mail at least five (5) days before the hearing. Proof of service in the form of a copy of the mailed notices and a certificate of service shall be filed in the record with the petition requesting appointment. In lieu of such notice, the Court will accept a waiver from each heir indicating that he or she does not desire to attend the hearing.
714.  Bond and Surety.
Text
The personal representative shall be required to make a bond. The amount of this bond shall be the estimated value of the estate for which the fiduciary is entrusted, but the value of real estate will be excluded unless the Will grants the power of sale or the fiduciary has petitioned the Court to sell the real estate. Surety will be excused where the Will requests that surety not be required or, in the discretion of the Court, where it is deemed unnecessary for the protection of the estate or in instances where a waiver of surety is executed by all parties in interest and filed. Trust companies may pledge their capital stock in the amount of the bond.
715.  Petitions to Dispense with Administration.
Text
When there are no probatable assets, or under the appropriate circumstances, the Court may order that administration of the estate be dispensed with. Such orders may be entered upon a petition requesting such relief being filed.
716.  Probate Docket.
Text
The Court shall consider probate cases after they have been placed on the Probate Docket as indicated above. Petitions should be filed no later than the preceding day. If a hearing is requested, counsel should contact the Clerk's Office to obtain a day and time for such hearing} and notice shall be given thereafter. With the exception of the appointment and swearing of fiduciaries such as Executors, Administrators, Guardians or Conservators, uncontested probate matters shall be placed on an informal docket and the Court shall enter appropriate orders at the earliest date.
717.  Settlements.
Text
All settlements must comply with statutory requirements and be sufficiently detailed to give the Court enough information to approve it. Informal settlements may be submitted in accordance with KRS 395.605.
718.  Compensation.
Text
Any request for compensation made by a personal representative or an attorney for the estate must be clearly itemized in the final settlement for approval by the court.
RULE 8.
Miscellaneous.
801.  Scheduled Sessions. 
802.  Interview by Pretrial Release Officer. 
803.  Prepayment of Fines/Charges of No Insurance — Dismissal Upon Proof. 
804.  Protection of Personal Identifiers. 
801.  Scheduled Sessions.
Text
It shall be the Court's policy to begin each scheduled session on time. To the extent that attorneys or parties desire to confer with the County Attorney prior to Court, they should arrange to arrive at Court in sufficient time to do so without delaying the commencement of Court, and without attempting to talk to the County Attorney after Court has convened.
802.  Interview by Pretrial Release Officer.
Text
The Court shall not, except for good cause shown, release any person that has been incarcerated until the Pretrial Release Officer has interviewed that person. After this interview, the Pretrial Release Officer will make appropriate recommendations to the Court.
803.  Prepayment of Fines/Charges of No Insurance — Dismissal Upon Proof.
Text
The Todd Circuit Clerk and the Logan Circuit Clerk are authorized to accept the minimum designated fine for any offense designated pre-payable pursuant to KRS 189.999 or for violations of KRS 189.125 (Failure to Wear Seatbelt) or any other offense designated by Court order, and to accept costs in the amount of $143.00 in Logan County and $140.00 in Todd County.
The respective Clerk's Offices are authorized, upon request of an eligible Defendant and prepayment of cost, to inform the Defendant that his/her case will be calendared for referral to State Traffic School in lieu of any other penalty for any violation of KRS Chapters 177, 186 or 189 (this includes disregarding a traffic control device and speeding up to 24 mph over the limit), which does not have as a penalty mandatory revocation or suspension of their drivers license. Defendants are not eligible for State Traffic School where at the time of the offense, the person did not have a driver's license or whose license had been revoked or suspended or where the person has attended State Traffic School in the past year. See, Administrative Procedures for the Court of Justice Part VIII. Prepayment of fines and costs or referral to State Traffic School with payment of costs shall be considered a plea of guilty to the charged offense. See, KRS 431.452(3)(d).
The respective Clerk's Offices are also authorized to photocopy proof submitted by a Defendant charged with offenses related to failure to maintain or have proof of liability insurance while the owner or operator of a motor vehicle, if the defendant in fact had the required liability insurance coverage on the date of the citation and to inform the Defendant that the charge will be placed upon the Court's Docket for dismissal and that the Defendant need not appear to answer these specific charges unless notified by the Court.
804.  Protection of Personal Identifiers.
Text
All pleadings must comply with the requirements of KRS Chapters 205, 403, 405 and 407, by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the Court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an un-redacted copy in a marked and sealed envelope. The Clerk of the Court shall allow the un-redacted, sealed copy of the pleading, document or exhibit contained personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifiers” means a Social Security number or taxpayer identification number, date of birth, or financial account number.

Appendix “A”
Text

 Logan District Court Schedule Monday: 1:30 p.m. Emergency Hearings & Jail Arraignments Tuesday: No Court in Logan County Wednesday: 9:00 a.m. Domestic Relations Hearings Small Claims (2nd & 4th Weeks) Forcible Detainer & Civil Motions (2nd & 4th Weeks) 10:00 a.m. Criminal Motions (weekly) 1:00 p.m. Criminal/Traffic Arraignments Thursday: 8:30 a.m. Juvenile Court (each week except for Pre-trial Conference days as Noted on color-coded calendar) 1:00 p.m. Preliminary Hearings, Show Cause Hearings, Reviews, Jail Arraignments Friday: 8:30 a.m. Probate Hearings (by scheduling through Judge's Office) Pre-trials as Noted on color-coded calendar 9:00 a.m. Paternity and URESA actions (3rd week) Todd District Court Schedule Monday: 9:00 a.m. Criminal/Traffic Arraignments (including Jail Arr.)  Preliminary Hearings 10:00 a.m. Juvenile Hearings Tuesday: 9:00 a.m. Probate/Domestic Violence 9:00 a.m. Show Cause Hearings 9:00 a.m. Paternity and URESA actions (3rd week) 10:00 a.m. Pre-trial Conferences as Noted on color-coded calendar
Click to view table.
Appendix B
Twenty-Four Hour Accessibility to Protective Orders and Local Joint  Jurisdiction Protocol  Seventh Judicial Circuit and District  Logan and Todd Counties
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Circuit Clerks and deputy clerks.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
All law enforcement agencies within the circuit. All police agencies shall keep and maintain on hand the necessary blank Domestic Violence Petition (AOC-275.1) forms and Emergency Protective Order (EPO) forms (AOC-275.2) to be available to law enforcement officers on all shifts for use when the Circuit Court Clerk's Office is closed. The law enforcement officer involved will then supply a petition form and contact a judicial officer directly by telephone after it is completed by the petitioner as indicated below.
During hours when the Circuit Clerk's Office is open, persons seeking a protective order may be sent to that office to fill out a petition. After office hours, the officer shall follow instructions given by the judicial officer in telefaxing or delivering the completed petition and order form to the judicial officer. Judicial officers may be reached by telephone on a 24 hour basis through the emergency dispatch centers in each county.
Petitions for protective orders may be verified (sworn) before any police officer, notary public, the County Attorney of either county or the Commonwealth Attorney.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
If no proceeding between the same parties is pending or filed contemporaneously in the Circuit Court, the petition shall be presented to the District Judge. If the District Judge is unavailable, the clerk shall seek the consideration of the Circuit Judge who shall schedule any further hearings for the domestic violence session of the District Court. If neither judge is available, the clerk shall seek the consideration of the Trial Commissioner who shall schedule any further hearing for the domestic violence session of the District Court.
If any action between the same parties is pending or filed contemporaneously in the Circuit Court, the petition shall be presented to the Circuit Judge for consideration. If the Circuit Judge is unavailable, the clerk shall seek the consideration of the District Judge who shall schedule any further hearings for the Circuit Court on a motion day. If neither Judge is available, the clerk shall seek the consideration of the Trial Commissioner who shall schedule any further hearing for the Circuit Court on motion day.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to the District Judge unless it is known that an action between the same persons is pending before the Circuit Court, in which case it shall be presented to the Circuit Judge if the Circuit Judge is unavailable, it shall be presented to the District Judge. If the District Judge is unavailable then it shall be presented to the Circuit Judge if both judges are unavailable, it shall be submitted to the Trial Commissioner.
 	III.  Assignment of Cases
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action isa domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court, unless an action involving the same parties is pending in the Circuit Court, in which case the matter shall be assigned to the Circuit Court.
 		D.  The schedule for hearings on protective orders is as follows:
In District Court they shall be heard on Wednesdays at 9:30 a.m. in Logan County and on Tuesdays at the hour of 9:45 a.m. in Todd County. In Circuit Court they shall be heard on Thursdays at 2:30 p.m. in Logan County and on Wednesday's at 10:00 a.m. in Todd County.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs the issuing Judge shall re-issue a summons until the matter may be heard by the receiving judge. In Cases where the receiving Judge is in this Circuit and both parties are before the transferring judge, the judge shall order the parties to appear before the other judge at the time regularly scheduled for these matters stated above.
 	IV.  Contempt Proceedings
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
The County Attorney for a determination of whether the Respondent's actions rise to the level of contempt or whether prosecution, for an offense other than a violation of the order of protection, is appropriate; however, all motions to show cause for civil enforcement may be filed with the circuit clerk.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
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RULE 100.  CITATION OF RULES.
Text
These rules apply to the practice of law in the Warren Circuit Court and shall be cited as “RWCC” or “Rules of Warren Circuit Court.”
RULE 200.  ORGANIZATION OF WARREN CIRCUIT COURT.
Rule 201.  Divisions of Court.
Text
The Warren Circuit Court is a Court of continuous session, and the Court shall consist of numbered divisions, namely:
Division 1
Division 2
Division 3, Family Court
The Division 3, Family Court, has adopted its own set of local rules. The rules set forth herein shall govern Divisions 1 and 2, and Division 3 when it is not sitting as a family court.
Rule 202.  Types of Cases in Each Division.
Text
The judges of each of the divisions shall hear criminal and civil cases and appeals. The judge of Division 3 shall hear family court cases as provided for in KRS 23A.010.
Rule 203.  Other Divisions.
Text
The judge of a division may preside and hear and determine any case or question in any other division when requested to do so by the judge of that division, or when the judge of that division is absent from the county or is not available.
Rule 204.  Economical Litigation Docket.
Text
All cases assigned to Divisions 1 and 2 falling substantially within the categories outlined in CR 89(1) will be assigned to the Economical Litigation Docket and operate under the SPECIAL RULES OF THE CIRCUIT COURT FOR THE ECONOMICAL LITIGATION DOCKET, CR 88-97, unless the judge assigned to the case decides otherwise.
Rule 205.  Transfers.
Text
After an action has been assigned to a division, the judge thereof may, with the concurrence of the judge of the other division, by joint order, transfer the action to the other division.
Rule 206.  Consolidation of Cases.
Text
When two or more actions have been filed that may, as a matter of right or in the discretion of the court, be consolidated and such actions are pending in different divisions of the court, any party to any of the actions may have any of the actions transferred by joint order to that division of the court in which the first of the actions was filed.
RULE 300.  ASSIGNMENT OF CASES.
Text
All cases not assigned to Division 3, Family Court, shall be allotted equally and randomly between the two divisions of the court.
Rule 301.  Civil Cases.
Text
Whenever a civil action is commenced by the filing of the original complaint with the circuit clerk, the clerk shall enter the case into the automated register which will randomly and equally assign the case to one of the two divisions of the court. The clerk shall record the court division number on the face of the original complaint and include a duplicate of the register receipt in the court record. Thereafter, pleadings, motions, orders, and all papers in the case shall identify the division in which they are to be filed.
Rule 302.  Appeals to Circuit Court.
Text
All cases appealed to circuit court shall be assigned in the same manner outlined in RWCC 301.
Rule 303.  Criminal Cases.
Text
Whenever a criminal action is commenced by an indictment, information, any petition for a writ, or any original petition, motion or request involving criminal proceedings, the clerk shall assign it in the same manner as outlined in RWCC 301, except as follows:
 	(a)  In actions with multiple defendants, the clerk shall enter the case for the first defendant into the register which will automatically assign a case number and assign the case to one of the two divisions of the court. The first defendant's case number will receive the base case number, and all other co-defendants will be automatically assigned to the same division using the base number with a case number suffix.
 	(b)  Any case dismissed without prejudice and refiled within one (1) year of the dismissal shall be assigned to the division from which the case was dismissed.
 	(c)  Motions for post-conviction relief will be assigned to the same division in which the original action was assigned.
 	(d)  Motions for review of bail brought in circuit court pursuant to RCr 4.54(1) will be heard by the judge of the division in which the grand jury is empaneled at the time the motion is filed. (See RWCC 600.)
RULE 400.  CIVIL PRACTICE.
Rule 401.  Motion Days.
Text
(a)  Excepting legal holidays, and unless otherwise ordered by the court, the civil motion days of the court and the time of convening thereof shall be as follows:
Division 1: First and third Mondays of each calendar month; and
Division 2: Second and fourth Mondays of each calendar month.
(b)  Civil motions will be heard at two starting times. The first group of cases filed for a particular motion day shall begin at 9:00 a.m., Central Time; and the next group of cases shall be set to begin at 10:30 a.m., Central Time.
(c)  The clerk shall compile a motion docket on which will appear all cases to come before the court on motion day. Motion day shall commence with the call of the motion docket. At that time all routine or agreed upon matters that can be addressed without the need for a hearing will be considered before a second call of the docket to take up matters requiring a hearing. The court may assign another date and time for any motion requiring more than fifteen (15) minutes for a hearing. At the first call of the docket, counsel shall notify the court if the hearing may take more than fifteen (15) minutes. The moving party may withdraw its motion with proper notice to the opposing party. Otherwise, all parties must agree before a hearing can be canceled.
Rule 402.  Filing and Serving of Motions, Notices of Response.
Text
Each motion to be heard on a motion day shall be filed with the clerk and opposing parties, notified no later than closing time of the clerk's office on the Wednesday immediately preceding the motion day on which the motion is to be heard. Each motion shall be served on opposing counsel, or party not represented by counsel and entitled to notice, in conformance with CR 5.02. Service may not be accomplished by using the clerk's office mail slots. No motion shall be docketed unless filed in writing with the clerk.
A movant may bring a motion under the provisions of CR 78(2) which makes provision for the determination of motions without oral hearings upon brief written statements of reasons in support and opposition.
The movant shall give notice that the motion is made under CR 78(2) and shall direct the attention of the opposing attorney (or party if there is no attorney) to the fact that under this local rule the motion may be granted routinely by the court ten (10) days after filing unless a response is filed. The notice shall be substantially in the following form:
The foregoing motion is submitted to the court for decision pursuant to CR 78(2). This motion will routinely be granted by the court in ten (10) days unless a response is filed. The moving party has an affirmative duty to notify the clerk that its motion has been filed pursuant to CR 78(2).
Should the party opposing the motion under rule CR 78(2) wish to  have a hearing on the motion, the party opposing the motion must so state in a written response, and proceed to set the motion for a hearing, provided proper notice is afforded to the movant and all counsel of record (or party if not represented by counsel).
A motion to set a case for trial shall not be brought under CR 78(2).
Motions noticed under CR 78(2) should be limited to non-dispositive matters which can be acted on by the court without oral argument. However, notice under CR 78(2) may be appropriate in certain dispositive matters such as mortgage foreclosures.
Rule 403.  Content of Motions, Pleadings, and Orders.
Text
Each motion shall bear a heading designating the relief sought in the motion and on whose behalf the motion is filed. Each motion shall specify the action of the Court requested by the movant and the subject matter thereof. Cases from federal or foreign jurisdictions cited in motions or memoranda in support shall be attached.
All motions, pleadings, and orders shall be typewritten, and shall be double spaced, except legal descriptions of real property, or citations from statutes, codes, cases or other legal publications. All motions, pleadings, and orders in excess of one (1) page shall have numbered pages.
Rule 404.  Tendered Orders.
Text
All motions may be accompanied by a tendered order. Tendered orders shall bear headings designating the relief granted and shall designate in the lower left corner all attorneys to whom copies shall be sent. If the attorney is from out of town or is a pro se litigant, their complete address must be listed in the tendered order.
Rule 405.  Motions for Attorney's Fees.
Text
(a)  All motions for an attorney's fee shall be accompanied by an affidavit of counsel setting forth in detail the dates of the services rendered, the exact nature of the service rendered on each date, the names of the person rendering the service (if paralegal or someone other than counsel of record), and number of hours (or fractions thereof) rendered by each person for service rendered on each date. The number of hours shall be totaled, and a suggested reasonable amount of compensation per hour shall be set forth.
(b)  The affidavit must also disclose the statute or other authority in support of the requested award of an attorney's fee. If the applicable statute is KRS 411.195, then the affidavit must also contain a showing that the requested attorney's fee was actually paid, or was agreed to be paid, by the party enforcing the written obligation. When a party seeking an award of an attorney's fee relies upon a writing to establish entitlement to the fee, a copy of the writing shall be attached with the applicable portion highlighted.
Rule 406.  Motions for Discovery Orders.
Text
Counsel have the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. Only if counsel are unable to resolve a discovery dispute may a motion to compel discovery, or for a protective order, or for sanctions, be filed pursuant to CR 26 and 37. The moving party shall attach to the motion a Certificate of Counsel that counsel have conferred and that they have been unable to resolve their differences. The certificate should detail the attempts of counsel to resolve the dispute.
Rule 407.  Exhibits to Pleadings and Motions.
Text
If any exhibit not already of record is referred to in a pleading, motion, or other papers filed with the court, it shall be filed and served upon the opposing party.
Rule 408.  Default Judgments.
Text
(a)  Motions for Default Judgment shall not be set for hearing and will be considered by the court without the necessity of counsel for movant or pro se movant appearing before the court.
(b)  All motions for Default Judgment in claims involving a liquidated amount shall be accompanied by a Default Judgment Certificate as follows:
DEFAULT JUDGMENT CERTIFICATE
Plaintiff, by counsel, certifies that:
 		1)  No papers have been served on plaintiff's counsel by the defendant(s) in default.
 		2)  Defendant(s) were served on  _______________________________________ .
 		3)  The balance due the plaintiff is as follows:
 		 	a)  The amount of the original obligation is $ _____________ .
 		 	b)  The amount paid by defendant(s) to be deducted from the original obligation is $ _____________ .
 		 	c)  If the obligation contains pre-computed interest, and other precomputed charges, the amount to be deducted by statute is $ _____________ .
 		 	d)  The balance due from defendant(s) is $ _____________ .
 		 	e)  If the balance due on line “d” above is different from the amount sought in the Default Judgment, the reason is:  _______________________________________ .
Rule 409.  Interrogatories and Requests for Admissions — Civil Cases.
Text
When answering interrogatories or request for admissions, or in filing objections, the replying party shall include the question or the request made immediately preceding the answer or objection.
RULE 500.  PROCEDURES ON RULES OF CONTEMPT.
Text
To procure a show cause order in proceedings for contempt:
 	(A)  A motion supported by a sufficient affidavit showing that applicant is entitled to the order must be filed.
 	(B)  When this motion and affidavit are filed, an order may be issued ex parte, which shall not come on for hearing sooner than five (5) days from the date it is served, unless otherwise ordered.
 	(C)  No order shall come on for hearing unless it has been served on the person named in the order by an officer authorized to serve a summons. The order shall contain a short statement of the grounds for its issuance.
RULE 600.  CRIMINAL PRACTICE.
Rule 601.  Grand Juries.
Text
A grand jury shall be empaneled for each month during the year, with six (6) grand juries empaneled in each respective division of the court during each year. A grand jury shall be empaneled in Division 1 for the months of January, March, May, July, September, and November. A grand jury shall be empaneled in Division 2 for the months of February, April, June, August, October, and December. The grand jury shall meet on each Wednesday of the month at 9:00 a.m., Central Time, unless otherwise ordered by the court.
Rule 602.  Criminal Arraignments.
Text
(a)  All defendants who have been arrested, or otherwise notified of indictment, shall be arraigned no later than the first motion day for the assigned division following the return of the indictment or information, unless there is not sufficient time to give adequate notice of the arraignment, in which case the defendant will be arraigned the following motion day or as directed by the court.
(b)  Both the defendant and counsel must be present at arraignment. If the defendant is not represented by an attorney, the court shall, before arraignment, appoint counsel if the defendant qualifies pursuant to KRS 31. Unless relieved by order of the court, the attorney appearing for the defendant at the arraignment shall represent the defendant in all future stages of the proceeding.
(c)  At arraignment, the court shall assign a date certain for trial of the case, and a pretrial conference, if requested. If defendant is in custody, then bail shall be reviewed at that time. The court may, at any time, reassign the trial of a criminal case to another date.
Rule 603.  Criminal Motions.
Text
(a)  Excepting legal holidays, and unless otherwise ordered by the court, the criminal motion days of the court and the time of convening thereof shall be as follows:
Division 1: First and third Mondays of each calendar month, beginning at 1:00 p.m., Central Time; and
Division 2: Second and fourth Mondays of each calendar month, beginning at 1:00 p.m., Central Time.
The same local rules that govern civil motion practice, Rules 402, 403, 404, 405, 406, and 407, apply to criminal cases.
(b)  Except as discussed in (c) below, all motions requiring an evidentiary hearing shall be noticed and docketed for motion day, at which time the court will set the hearing for a day and time certain.
(c)  Evidentiary hearings for probation revocation motions, defendant's competency pursuant to KRS 504.100, and motions for post-conviction relief (RCr 11.42, CR 60.02, etc.) will be conducted at a date and time certain to be scheduled by the court.
Rule 604.  Duplicates of Grand Jury Videotapes.
Text
(a)  Upon request to the office of the Commonwealth's attorney, a defendant may procure a duplicate of any mechanical recording relating to his/her indictment pursuant to RCr 5.16. The “reasonable costs” referred to in RCr 5.16 is set at $15.00, plus the cost of the tape (or defendant may provide a good quality video tape), are all payable to the Commonwealth's attorney's office at the time the request is made.
Rule 605.  Pretrial Diversions for Class D Felonies.
Text
Pursuant to legislative mandate set forth in KRS 533.250(1), the Warren Circuit Court has enacted a pretrial diversion protocol for Class D felonies, which is attached hereto as Appendix A. The requirements enumerated therein will govern all pretrial diversions of Class D felonies.
RULE 700.  NOTICES OF SETTLEMENT.
Rule 701.  Notices.
Text
When a civil or criminal action is settled by the parties, counsel for the parties shall promptly notify the court. Upon notice that a civil case has settled, the court will enter its own “Order of Dismissal (Case Reported Settled),” which dismisses the action, “without prejudice,” and strikes the case from the court's active docket. Counsel may subsequently tender an agreed order to the court, dismissing “with prejudice.”
Rule 702.  Costs.
Text
Failure to give prompt notice may be grounds for assessing any costs of jury usage against one or more of the parties or their counsel.
Rule 703.  Trial Dates.
Text
If the case which is settled has been scheduled for trial, then the order entered dismissing the case as settled shall state when the case is set for trial and that said trial date is remanded from the court's docket.
RULE 800.  WITHDRAWAL OF ATTORNEY.
Rule 801.  Motions.
Text
An attorney of record shall move for permission to withdraw as counsel for a party only (i) upon the attorney's written request with the written consent of the attorney's client and the entry of appearance of a substitute attorney of record, or (ii) upon the attorney's written request with notice to the client and a showing of good cause with the consent of the court and upon such terms as the court shall impose.
Rule 802.  Permission.
Text
Within twenty (20) days of trial, or of a hearing on any motion for judgment or dismissal, an attorney of record shall not be permitted to withdraw from an action, in the absence of a compelling reason.
RULE 900.  DEATH OF A PARTY.
Text
If a party dies during the pendency of an action, counsel representing the decedent shall notify all parties of the death by service of a statement of the fact of the death to be filed of record and served pursuant to the Kentucky Rules of Civil Procedure.
RULE 1000.  OBJECTIONS DURING DEPOSITIONS.
Text
Any objection to evidence during a deposition shall be stated concisely and in a non-argumentative and non-suggestive matter. Counsel should recognize CR 32.02, which preserves objections to deposition testimony for trial or hearing, and CR 30.02(4)(e), the rule relating to videotape depositions that requires that all objections, except to the form of the question, be reserved for ruling by the court and no later than ten (10) days before trial. A party may instruct a deponent not to answer only when necessary to preserve a privilege, to enforce limitation on evidence directed by the court, or to present a motion to terminate or limit examination.
RULE 1100.  ELECTRONIC MEDIA AND STILL PHOTOGRAPHY COVERAGE OF JUDICIAL PROCEEDINGS.
Rule 1101.  Applicability.
Text
The Standards of Conduct and Technology Governing Electronic Media and Still Photography Coverage of Judicial Proceedings adopted by the Kentucky Supreme Court, effective July 1, 1981, are incorporated herein by reference in entirety. Deviation from these standards rests solely in the discretion of the presiding judge.
Rule 1102.  Requests for Coverage.
Text
Requests for coverage shall be filed not later than four (4) business days prior to commencement of the trial or other proceeding (“proceeding”) sought to be covered, and shall specify whether the request applies to the entire proceeding or only selected portions thereof. Requests for coverage shall be in writing, addressed to the presiding judge, and filed with the court administrator in the Warren County Justice Center.
Upon receipt of a request for coverage, the court administrator will note the style and case number upon the request and file it with the record. The court administrator will also deliver a copy thereof to the presiding judge and immediately notify the attorneys for the parties (and/or any parties not represented by counsel) that such request has been filed and that a copy may be obtained from the case file.
A statement of objections to the coverage requested, together with the grounds therefor, shall be filed not later than three (3) business days prior to the commencement of the proceeding sought to be covered. If an evidentiary hearing is requested, the statement of objections should contain the number of witnesses to be presented and a brief synopsis of their testimony.
An evidentiary hearing may be held on such objections in the discretion of the presiding judge. In this event, attorneys and the media requesting coverage will be promptly notified of the hearing by the court administrator. The media requesting coverage must be represented by counsel at such evidentiary hearing.
Rule 1103.  Rulings on Requests for Coverage.
Text
Insofar as possible, the presiding judge will rule upon each request promptly, and the court administrator will notify the person making the request as far in advance as possible prior to the commencement of the proceeding.
Requests filed later than the time period provided will not be considered unless the presiding judge finds exceptional circumstances have prevented the filing of a timely request, and the parties consent to the coverage. Under no circumstances will the proceeding be delayed to accommodate an untimely request, nor will any request be considered if filed after the proceeding has commenced.
Rule 1104.  Prospective Jurors.
Text
No media coverage is permitted which will identify or depict any juror or prospective juror.
Rule 1105.  Ongoing Proceedings.
Text
Insofar as practicable, the presiding judge or the court administrator will notify the media, in advance, of the schedule for the proceeding and recesses.
After provision is made for seating of counsels' staff personnel, reserve seating may be provided for one representative of each media granted leave to attend the proceeding.
Once a proceeding has begun, no one shall enter, move about, or leave the courtroom, except during court recesses or an emergency.
Spectators and media representatives may be permitted to enter the courtroom thirty (30) minutes prior to the beginning of each day of the proceeding. Ten (10) minutes before the session is to begin, reserved seats not taken will be made available to others.
Rule 1106.  Media Room.
Text
The court administrator may designate a media room to accommodate media representatives and necessary equipment for pooling of media resources. Only persons with media credentials shall have access to the media room.
Media representatives shall make every effort to remain in the media room so as not to impede court business.
RULE 1700.  ALTERNATIVE DISPUTE RESOLUTION.
Rule 1701.  Preamble and Scope.
Text
The Warren Circuit Courts find that certain problem-solving techniques, commonly known as Alternative Dispute Resolution, often provide an efficient and cost-effective alternative to traditional litigation, and, further, that the use of Alternative Dispute Resolution methods may benefit and improve the judicial process for all citizens of this Commonwealth.
Alternative Dispute Resolution is intended to help both litigants and the courts facilitate the settlement of disputes. Litigants should participate in good faith and in an earnest attempt to resolve their differences.
This rule will refer primarily to mediation. Nothing in this rule shall prohibit parties from resolving disputes through other methods. The provisions of any specific rules regarding mediation shall take precedence over this general rule concerning Alternative Dispute Resolution methods.
Rule 1702.  Mediation Defined.
Text
Mediation is an informal process in which a neutral third person or persons called a mediator or mediators act to facilitate the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.
Rule 1703.  Referral of Cases.
Text
At any time, on its own motion or on motion of any party, the court may refer a case, or a portion of a case, for mediation or such other Alternative Dispute Resolution method as agreed upon by the parties. In this decision, the court shall consider:
 	(a)  The stage of the litigation, including the need for discovery and the extent to which it has been conducted;
 	(b)  The nature of the issues to be resolved;
 	(c)  The value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of on-going relationships;
 	(d)  The willingness of the parties to mutually resolve their dispute;
 	(e)  Other attempts at dispute resolution; and
 	(f)  The ability of the parties to participate in the mediation process.
Rule 1704.  No Stay of Proceedings.
Text
Unless otherwise ordered by the court, mediation shall not stay any other proceedings.
Rule 1705.  Appointment of Mediator.
Text
Unless otherwise ordered, the parties shall agree upon a mediator or mediators or a mediation service within fifteen (15) days of the referral. If the parties cannot agree, they shall notify the court which will select a mediator or a mediation service.
Rule 1706.  Mediator Compensation.
Text
The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator. Unless, otherwise agreed by the parties or ordered by the court, the parties shall equally divide the mediator's professional fees. The court reserves the right to adjust who shall pay the mediator's fees as justice may require.
Rule 1707.  Mediation Procedure, Time and Place of Mediation Conference.
Text
Following selection of the mediator, the mediator shall set an initial mediation conference within thirty (30) days. Unless, otherwise agreed or ordered, the mediation conference shall be held in the county in which the case is pending. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
Rule 1708.  Attendance At Mediation Conference.
Text
The parties must attend the mediation conference. Counsel of record for any party may attend the mediation conference. If a party is a public entity, it shall be deemed to appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision-making body of the entity. If a party is insured for the matter in dispute, that party is deemed to appear by the physical presence of a representative of the insurance carrier, who is not that carrier's outside counsel. This representative must be knowledgeable of the facts and have full authority to settle the case within the policy limits, if applicable. If a party is an organization other than a public entity or an insurance carrier for an insured party, it shall be deemed to appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. If the representative present at the mediation does not have the requisite authority to settle the case, the court may require the party to pay the full cost for the mediation. The foregoing requirements of attendance may be varied by stipulation of the parties or by order of the court for good cause shown.
Rule 1709.  Completion or Termination of Mediation.
Text
The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel, and the mediator.
Rule 1710.  Report to the Court.
Text
The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of a settlement.
Rule 1711.  Agreement.
Text
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
Rule 1712.  Confidentiality.
Text
(a)  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other person(s) invited by the mediator with the consent of the parties.
(b)  Mediation shall be considered as settlement negotiations for purposes of KRE 408.
(c)  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature. This privilege and immunity resides in the mediator and may not be waived by the parties.
(d)  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.
RULE 1800.  USE OF WARREN COUNTY JUSTICE CENTER FACILITIES.
Text
Requests to utilize the facilities of the Warren County Justice Center shall be made to the court administrator. The court administrator shall maintain a scheduling calendar indicating dates and times when court facilities will be utilized in order to prevent scheduling conflicts and accommodate as many requests as possible. The court administrator shall draft and have available upon request a “Building Use Policy,” that shall govern the use of the Warren County Justice Center.
RULE 1900.  EXHIBIT RETENTION AND DISPOSAL.
Text
(A)  The clerk shall take immediate custody of all exhibits introduced and retain same until disposed pursuant to other sections in this rule.
(B)  Exhibits introduced by the commonwealth in a criminal action where a verdict of guilty was returned or a plea of guilty was entered shall be retained by the clerk for a period of two (2) years from the expiration of time for an appeal unless an order is entered by the court extending the time for retaining said exhibits. After the time period has expired, all exhibits shall be delivered to the commonwealth's attorney who shall review the exhibits and make a motion to the court as to which exhibits shall be declared contraband and which exhibits shall be declared forfeited under the applicable statutes.
(C)  Exhibits introduced by the commonwealth in a criminal action wherein the defendant was found not guilty shall be delivered to the commonwealth's attorney or returned to the defendant as set forth in “(D)” below. The commonwealth's attorney shall make a motion to the court to have any property declared contraband or forfeited property as permitted by the statute and make a recommendation to the court regarding how the exhibits can be disposed. The commonwealth's attorney shall have the responsibility of disposing of all other exhibits except forfeited property or contraband in accordance with applicable law.
(D)  Exhibits introduced by the defendant in a criminal action wherein the defendant was found not guilty shall be returned upon order of the court to the defendant or the defendant's attorney within thirty (30) days from notification by the clerk. If the defendant or the defendant's attorney does not pick up the exhibits within that time, the clerk shall dispose of said exhibits pursuant to the records retention schedule of the Administrative Office of the Courts, or as ordered by the court.
(E)  In all civil cases, the clerk shall notify the attorneys for the parties that exhibits introduced during any proceedings in civil matters shall be picked up within thirty (30) days after the time for appeal has expired. If the attorneys do not pick up the exhibits within that time, the clerk shall dispose of the exhibits pursuant to the records retention schedule of the Administrative Office of the Courts or as ordered by the court.
(F)  Exhibits too cumbersome to be included with the clerk's record on appeal shall be photographed by the clerk and the photograph included in the record in lieu of the exhibit. The exhibit itself will be returned for safekeeping to the party offering the exhibit unless otherwise ordered by the court.
RULE 2000.  AMENDMENT.
Text
Prior to submission of any amendment of these rules for adoption by the Kentucky Supreme Court, notice and an opportunity to be heard shall be given to the Bowling Green-Warren County Bar Association. SCR 1.040(3).
Appendix A
Class D Felony Pretrial Diversion Protocol for the Eighth Judicial Circuit
Text
I)  Definition. 
Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, for a period of time not to exceed five (5) years, subject to certain conditions established by the Court.
II)  Persons Eligible. KRS 533.250
 	A)  Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion.
 	B)  The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. Alford, before becoming eligible for pretrial diversion.
 	C)  Persons ineligible for probation, parole, or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	D)  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8) and KRS 189A.120(2), shall be ineligible for this program.
 	E)  No person shall be eligible for this program more than once in any five (5) year period.
III)  Procedure. 
 	A)  After indictment in circuit court, and no later than fifteen (15) days before trial, any person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of a pretrial diversion order.
 	B)  In applying for pretrial diversion, counsel for the defendant must state, and the defendant must agree on the record, that in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
 	C)  The Commonwealth shall make a written recommendation to the Court in response to each application. KRS 533.250(2).
 	D)  Before making a recommendation to the Court, the Commonwealth shall:
 		1)  Have a criminal record check made by telephoning Pretrial Services at AOC at 1-800-928-6381, or faxing the request to (502) 573-1669. DO NOT send requests to the local Pretrial Services Officer. KRS 533.252.
 		2)  Interview and seek input from the victim and/or the victim's family and advise them of the time, date, and place the motion will be heard by the Court, and
 		3)  When diversion is recommended, the Commonwealth must make written recommendations to the Court of conditions for the pretrial diversion, as well as the appropriate sentence to be imposed if the diversion agreement is unsuccessful. KRS 533.252(3).
IV)  Order of Pretrial Diversion. 
 	A)  The Court may, in its discretion, order pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate. AOC Form 345, styled Order Granting Pretrial Diversion of a Class D Felony, was designed for this purpose.
 	B)  The Order of Diversion shall include:
 		1)  Restitution, if applicable.
 		2)  Whether the diversion shall be supervised or unsupervised (and include supervision fees, if applicable).
 		3)  Duration of the diversion.
 		4)  Require defendant to obey all rules and regulations imposed by Probation and Parole.
 		5)  As required by KRS 533.030(1) [conditions of probation-restitution], direct the defendant not to commit any offense during the period of the pretrial diversion. Specifically, direct the defendant to comply with any other provision of KRS 533.030 or any other condition the Court deems appropriate.
 	C)  The Order of Diversion may include:
 		1)  That the petitioner remain drug and alcohol free and be subject to random testing.
 		2)  That the petitioner have no violation of the Penal Code or the Controlled Substances Act.
 		3)  That the petitioner possess no firearm or any other deadly weapon.
 	D)  Duration of the pretrial diversion shall not exceed five (5) years without agreement of the petitioner. Duration of the diversion agreement shall not be less than the time required to make restitution in full.
V)  Voiding a Diversion Order. KRS 533.256
 	A)  After a hearing, with notice to the Commonwealth and to the defendant, the Court may void a person's participation in pretrial diversion upon a showing of failure to comply with the conditions of diversion or a failure to make satisfactory progress. AOC Form 346, styled Order Voiding Pretrial Diversion of a Class D Felony, was designed for this purpose.
 	B)  If an order of pretrial diversion is voided, the defendant shall be sentenced according to law, based on his or her prior plea of guilt/plea pursuant to North Carolina v. Alford.
 	C)  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing applies to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding; and, therefore, the Rules of Evidence are inapplicable to such hearings.
VI)  Completion of Diversion Program. 
If the defendant successfully completes the provisions of the pretrial diversion agreement, the charges against the defendant shall be dismissed.
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RULE 1.  INTRODUCTION/ADMINISTRATIVE  PROCEDURE
101.  Introduction.
Text
A.  These are the Uniform Rules of Practice of the Family Court of Warren County, Eighth Judicial Circuit cited as WFCR, and shall be enforced in all divisions of the Family Court in Warren County. These Rules supplement the Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure, the Rules of the Warren Circuit Court (RWCC), and the Kentucky Family Court Rules of Procedure and Practice (FCRPP). These Rules shall be subject to modifications in accordance with changes of the KRS, the FCRPP or Kentucky Rules of Civil Procedure (CR).
B.  Where specified, these  Rules are supplemented by local Administrative Orders which shall be available from the Warren Circuit  Clerk. All  areas  of practice shall adhere to time frames as mandated by the Kentucky Supreme Court and adopted as Family Court Rules.
C.  The style and heading of all pleadings filed in Family Court shall be in accordance with the following, as applicable:
 COMMONWEALTH OF KENTUCKY 8 th  JUDICIAL CIRCUIT WARREN CIRCUIT COURT — DIVISION III FAMILY COURT MARGARET RYAN HUDDLESTON, JUDGE CIVIL ACTION NO.  COMMONWEALTH OF KENTUCKY 8 th  JUDICIAL CIRCUIT WARREN CIRCUIT COURT — DIVISION IV FAMILY COURT CATHERINE RICE HOLDERFIELD, JUDGE  CIVIL ACTION NO. 
Click to view table.
D.  The Judge will maintain order and courtroom decorum in proceedings before him/her. All persons in the courtroom or on the court floor shall be decently attired. Business attire shall be appropriate dress for all counsel in the courtroom.
E.  The WFCR Appendix contains sample forms. These forms are included as examples only. It is important to use the most current forms. AOC forms are not included in the WFCR Appendix; however, attorneys  and pro  se  litigants may contact the Warren Circuit Court Clerk's Office to obtain the most current AOCforms or Court forms. The AOC forms may also be obtained  online at: http://courts.ky.gov/forms
F.  The Warren Family Court Rules (WFCR) may also be obtained (in the near future) online at:  http://www.kycourts.net/AOC/familycourt/AOC_FC_ Rules.shtm
G.  All documents intended for filing shall be filed at the Warren Circuit Court Clerk's Office. Documents mailed directly to the Judge's chambers shall not be considered as properly filed.
102.  Effective Date.
Text
The effective date of these rules shall be ___________________ , 20_. All Rules previously adopted by the Warren Family Court or Warren Circuit Court which are inconsistent with these Rules are hereby rescinded as to actions assigned to the Family Court. 
103.  Citation.
Text
These Rules shall be cited as WFCR.
104.  Appeal from all Family Court Matters.
Text
All appeals from Family Court shall proceed to the Kentucky Court of Appeals in accordance with KRS 22A.020(1) and the Kentucky Rules of Civil Procedure.
RULE 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
201.  Court Schedule (Note: Schedule is only a general guideline).
Text

 FAMlLY COURT ONE Monday: 9:00 a.m. Domestic Violence Hearings 1:00 p.m. Juvenile Dependency, Neglect and Abuse Tuesday: 8:30 a.m. Juvenile Dependency, Neglect and Abuse  2 nd , 4 th  and 5 th  Tuesday of each month Child Support Enforcement “CI” Docket 1 st  and 3 rd  Tuesday of each month 1:00 p.m. Paternity/Child Support Enforcement “J” Docket l st  and 3 rd  Tuesday of each month Tuesday: 9:00 a.m. Juvenile Dependency, Neglect and Abuse 2 nd , 4 th  and 5 th  Tuesday of each month 2:00 p.m. Juvenile Status Offender Hearings  2 nd , 4 th  and 5 th  Tuesday of each month Wednesday: 9:00 a.m. Domestic Relations Hearings/Trials 1–1:15 p.m. Scheduling Conference Docket/Every Wednesday 1:15 p.m. Domestic Relations Hearings/Trials Motion Hour 1 st  and 3 rd  Wednesday of each month Thursday: 9:00 a.m. Domestic Relations Hearings/Trials 1:00 p.m. Domestic Relations Hearings/Trials Friday: 9:00 a.m. Domestic Relations Hearings/Trials 11:00 a.m. Adoptions 1:00 p.m. Domestic Relations Hearings/Trials WARREN CIRCUIT, DIVISION IV  Monday: 9:00 a.m. Juvenile Dependency, Neglect and Abuse 1:00 p.m. Domestic Violence Hearings Tuesday: 9:00 a.m. Domestic Relations Hearings/Trials 1:15 p.m. Scheduling Conference Docket  Every Tuesday 1:30 p.m. Motion Hour 1 st  and 3 rd  Tuesday  of each month Wednesday: 8:30 a.m. Paternity/Child Support Hearings (District Court “J” Docket)  2 nd  and 4 th  Wednesday of each month 9:00 a.m. Juvenile Matters/Dependency, Neglect and Abuse  1 st  and 3 rd  Wednesday of each month 1:15 p.m. Child Support Hearings (Circuit Court “CI” Docket) 2 nd  and 4 th  Wednesday of each month 2:00 p.m. Juvenile Status Offender Hearings  1 st  and 3 rd  Wednesday of each month Thursday: 9:00 a.m. Domestic Relations Hearings/Trials Friday: 9:00 a.m. Adoptions 9:30 a.m. Domestic Relations Hearings/Trials
Click to view table.
202.  Process for Filing Motions and Notice; Motion Hour and Scheduling Conference.
Text
A.  Filing Domestic Relations Motions and Notice of Hearing
All contested domestic relations motions shall be filed with the Warren Circuit Court Clerk. At the time of filing, the Clerk shall complete the provided notice by scheduling the motions for hearings according to the calendar established by the Family Court Judge.
The party filing said motion shall be responsible for service of said motion and notice on the opposing party pursuant to CR 7.02 and 11.
B.  Motions Not Requiring An Evidentiary Hearing. “Motion Hour”
All contested domestic relations motions that do not  require an evidentiary hearing shall be scheduled for hearing during regular motion hour. Specify in the style and heading of the pleading “This Motion Does Not Require An Evidentiary Hearing.” Note: Rule of Contempt hearings will be scheduled on Motion Hour unless otherwise scheduled by the Court.
C.  Motions Requiring An Evidentiary Hearing. “Scheduling Conference”
All motions requiring an evidentiary hearing shall state the length of time anticipated for the hearing. Each motion shall include the legal grounds and authority for the requested hearing. Those contested  domestic relations motions requiring an evidentiary hearing, with the exception of Motion for Rule of Contempt (see WFCR 703C.(9)), shall be noticed and set for a scheduling conference during the weekly motion scheduling docket. The weekly scheduling docket in Warren Circuit, Division III, shall be  each Wednesday  at  1:00 p.m. The weekly scheduling docket for Warren Circuit, Division IV, shall be each Tuesday at 1:15 p.m. For good cause, counsel or counsel's authorized assistant may attend the scheduling conference telephonically, at which time the motion requiring an evidentiary hearing shall be set for evidentiary hearing. Counsel for the party filing a motion requiring an evidentiary hearing shall specify in the style and heading of the pleading “This Motion Requires An Evidentiary Hearing.” Motions requiring evidentiary hearings shall be filed at least three business days in advance of the scheduling hour. Failure of counsel or designated assistant to be available for the Scheduling Conference will result in the Motion being denied.
D.  Scheduling Final Trials.
All final trials shall be scheduled on a date and time assigned by the presiding Family Court Judge at a Pretrial Conference or at a Motion Hour. A Trial Order shall be generated by the Court unless otherwise agreed. 
E.  Filing Juvenile, Paternity and Domestic ViolenceMotions/Petitionsand Scheduling.  Cabinet for Health and Family Services Filing Schedule. 
 	1.  All petitions and motions relating to Juvenile Dependency/Neglect/Abuse, Paternity, or Domestic  Violence shall be  filed with the Warren  County Juvenile Clerk or the Domestic Violence Clerk, as appropriate. A separate Scheduling  Order shall be tendered to the  appropriate  Clerk who  shall complete the Order by scheduling the motion for hearing according to the calendar established by  the  Family  Court  Judge  or  request  immediate review by the Court in accordance with the Domestic Violence Protocol. 
 	2.  Cabinet for Health and Family Services' Reports shall be filed with the Warren Circuit Clerk as follows:
 		a.  Warren Circuit, Division III:  Reports must be  filed  by  the preceding Wednesday at 1 p.m. for a Monday docket and the preceding Thursday by 9 a.m. for a Tuesday docket;
 		b.   Warren Circuit, Division IV:  Reports must be filed  by  the preceding Wednesday at 9 a.m. for Monday dockets and the preceding Friday at 9 a.m. for Wednesday Docket.
Cabinet for Health and Family Services' Reports may be served upon counsel of record by e-mail with proper certification such as: “This report was sent by facsimile or e-mail to  _____________________________________ , attorney for  _____________________________________  at _____________________________________  on  _____________________________________ , with the signature of the Cabinet for Health and Family Services casework.”
RULE 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS 
301.  Time Frames and Statutory Mandates.
Text
All adoptions and termination actions shall  strictly comply with FCRPP Section VII., Adoption and Termination of Parental Rights, and shall adhere to the statutory timelines and mandates. Counsel shall read Wright v. Howard , 711 S.W.2d 492 (Ky. App. 1986) and its progeny before filing a Petition for adoption or termination of parental rights. IF NOT  IN  STRICT  COMPLIANCE,  THE  COURT,  UPON  SUA  SPONTE  REVIEW, MAY DISMISS THE ACTION. See checklist in Appendix A-1.  
302.  Venue and Petition.
Text
The petition shall be in strict compliance with KRS 199.490, 625.040 or 625.050, and counsel is directed to review said statutes to ensure that all mandatory allegations are properly asserted.  See also FCRPP 32 and 33. 
303.  Judgment and Findings of Fact.
Text
No later than three (3) business days prior to the Final Hearing, the Petitioner shall tender a proposed Findings of Fact and Conclusions of Law and a separate Judgment of Adoption or Termination of Parental Rights for entry by the Court. Should the Court require revisions, the Petitioner shall tender a revised Findings of Fact and Conclusions of Law and a separate Judgment of Adoption or Termination of Parental Rights within three (3) business days following the Final Hearing for the Court's entry.
The Judgment of Termination of Parental Rights shall include only the name of the child. In the separate Judgment of Adoption, the name of the child shall be changed to conform with the prayer of the petition, pursuant to KRS 199.520.
304.  Guardian ad Litem.
Text
A.  Guardian ad Litem standards and expectations of practice are articulated by Family Court Policy contained in the Appendix A-2. Pursuant to KRS 199.480(3), no Guardian ad Litem need be appointed in an adoption proceeding when the requirements of the statute are met.
B.  Guardian ad Litem fee Motion and Affidavit shall be promptly filed at the final hearing or prior to entry of the final judgment.  See also WFCR 308.
305.  Involuntary Termination of Parental Rights.
Text
The summons in the action shall include a statement that termination of parental rights means loss of all rights to custody, co-parenting and communication with the child, and that if termination is granted, the parent will receive no notice of future legal proceedings concerning the child; an explanation of the need to respond immediately to the notice to prepare for trial because important hearings will take place prior to trial; and an explanation of how to find the time and place of hearings in the case.  See Appendix A-3.
After service has been perfected on all parties, counsel shall file a motion and schedule a final trial. At the conclusion of all pretrial proceedings and once all parties have been properly served, the Court will set a trial date.
306.  Voluntary Termination of Parental Rights.
Text
Along with the Petition for Termination of Parental Rights, a motion to schedule final trial and Order scheduling final trial shall be filed with the Warren Circuit Clerk along with a tendered order. The Clerk shall promptly bring the file to the judicial assistant for scheduling.  Within three (3) business days after a petition for the voluntary termination of parental rights is filed, the Court will set a date for a hearing which shall not be more than thirty (30) calendar days after the petition is filed. KRS 625.042(1). See Appendix A-4.
307.  Guardian ad Litem/Court-Appointed Counsel in Post-Judgment Matters.
Text
A.  In all post-judgment TPR matters, the Guardian  ad  Litem  or  court  appointed counsel  for parent previously appointed by the Court shall continue to serve in such capacity unless otherwise ordered.
B.  If the previously  appointed  Guardian  ad Litem  or court  appointed  counsel  for parent is unable or unwilling to serve, or if no Guardian ad Litem or court appointed counsel for parent has been previously appointed, a Guardian ad Litem or court appointed counsel for parent, if the parent is determined to be indigent, shall be appointed pursuant to statutory authority.
308.  Guardian ad Litem Fee/Court Appointed Counsel for Parent Affidavit.
Text
Motions for compensation shall be accompanied by an affidavit detailing:
A.  The statutory basis for appointment;
B.  The hours of service rendered and the hourly fee requested; and
C.  That the action or proceeding has been concluded and date of disposition.
309.  Post-Termination of Parental Rights Review.
Text
If an Order terminating parental rights is entered, review hearings shall be conducted pursuant to FCRPP 36 in the related juvenile proceeding, and counsel in the termination action shall tender an Order to the Court to this effect.  No such review shall be required if permanency has been obtained at the time of the final determination. If the juvenile action is pending in a venue outside of Warren County, the Order regarding the FCRPP 36 review hearing shall be forwarded to the Court presiding over the related juvenile action. 
RULE 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
401.  Scope and Applicability.
Text
The Warren County Domestic Violence Protocol and 24 Hour Accessibility Policy is attached hereto in Appendix A-5 and shall be incorporated herein by reference as if set out in full.
402.  Violation of Domestic Violence Orders.
Text
A.  Without restricting a party's choice of remedies, alleged violation of Domestic Violence Orders may be processed as criminal actions for a violation and may be referred to District Court for prosecution, except as set forth in WFCR 402(B.).
B.  Without restricting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to visitation, child support, counseling, or other non- violent acts should be initiated through Family Court and scheduled for civil contempt hearings on the appropriate Family Court docket. Firearms violations will be referred to law enforcement for federal prosecution.
C.  If the court finds that a “substantial violation” of a Domestic Violence Order has occurred, as defined by KRS 403.761(1), the court may require the respondent, upon request  of the petitioner  or by the court's motion, to wear a global positioning monitoring device. The use of this device and all rights and responsibilities of all parties shall be consistent with KRS 403.761 and 403.762.
403.  Domestic Violence Hearings.
Text
Cases shall be allotted fifteen minutes to ensure that all cases set for a given date and time are heard in a timely manner. If parties require  more  than  fifteen minutes to present their evidence, the Court may assign the parties to a time at the end of the docket or the parties may be given another date. Counsel  for either party may approach the bench at the beginning of the docket to advise the Court that an extended evidentiary hearing will be required and the case should be rescheduled to an appropriate date. If the respondent has been served, the emergency protective order shall be reissued at that time and served with a summons containing the new hearing date.
Rule 5.  Adoptions/Termination Of Parental Rights.
501.  Time frames and Statutory Mandates.
Text
All adoptions and termination actions shall strictly adhere to the statutory timelines and mandates. Read Wright v. Howard , 71 1 S.W.2d 492 (Ky.App. 1986) and its progeny before filing a Petition for adoption or termination of parental rights. IF NOT IN STRICT COMPLIANCE, THE COURT, UPON SUA SPONTE REVIEW, MAY DISMISS THE ACTION. See checklists in Appendix A-5.
502.  Motion Practice.
Text
A.  Motions for judgment on the pleadings, summary judgment, to set aside default judgments,  and to dismiss shall be noticed for a hearing scheduled at least twenty (20) days from the certification date on the motion. 
B.  Motions for appointments of Guardian ad Litem, Guardian ad Litem fees, and to compel  discovery shall stand submitted to the Court, unless  a written  objection and request for hearing is filed within seven (7) calendar days from the date contained in the certificate of service.
C.  Motions to establish, modify, suspend or terminate child support and responses thereto shall proceed according to  the applicable provisions of FCRPP 9 and WFCR 202 and 703A.
D.  Any party who has income from any branch of the military shall provide to the opposing party documentation verifying his/her total pay,  with  each allowance specifically set forth, at least seven (7) days prior to any hearing. 
503.  Co-parenting Time/Visitation.
Text
Any issue relating to custody, co-parenting and/or visitation within a paternity action may be considered by the Court pursuant to KRS 406.051(2). No  designation  regarding custody shall be included in a paternity judgment unless custody is specifically asserted in the petition and there is first a proper motion with proper notice and opportunity to be heard.
504.  Administrative Establishment of Child Support.
Text
A.  The Warren County Attorney's Office, Child Support Division, as agent for the Cabinet for Health and Family Services, may administratively establish child support and/or medical obligation pursuant to KRS 405.430, if:
 	1.  Paternity is not in question, 
 	2.  There is no existing order of child support,
 	3.  The non-custodial parent resides or works in Kentucky, and 
 	4.  The non-custodial parent's address is known. 
B.  The support obligation  shall be  determined  in  accordance with the guidelines found in KRS 403.212. 
C.  Pursuant to KRS 405.450, the non-custodial parent shall have the right to appeal the administrative order to a Cabinet for Health and Family Services hearing officer
D.  Warren Family Court shall be the appropriate venue for appeals of a hearing officer's final order.  No Petition for Review of an administrative order shall be filed in Warren Family Court until all administrative remedies  have  been exhausted.  Judicial review shall be conducted in accordance with KRS 13B.150. 
Rule 6.  Domestic Relations Practice.
601.  Assignment and Hearing of Cases.
Text
Trials in chief of all domestic relations cases and all matters relating to child custody shall be heard by a Family Court Judge. The foregoing provisions shall not preclude the use of depositions as provided in CR 32.01.
602.  Parents Education Clinic, Procedure and Failure to Attend.
Text
A.  Parties with minor children involved in a divorce proceeding shall be ordered to participate in the Parents Education Clinic unless such order is waived for good cause shown. Information regarding the Parents Education Clinic may be obtained from the Clerk assigned to the Family Court. The Petitioner and the Respondent must complete participation in the Parents Education Clinic within thirty (30) days of entry of appearance by the Respondent or within thirty (30) days of the filing of an answer by the Respondent. The parties shall file their certificates of completion prior to the conclusion of the divorce proceeding. Non-local parties may attend an alternate but similar program provided the program is approved by the Court.
B.  Unless attendance is waived for good cause shown, a party's failure to attend the Parents Education Clinic may result in delay of the court action and imposition of costs, attorney's fees and any other appropriate sanctions, including contempt. Furthermore, a party not designated as the primary residential custodian may be denied visitation or co-parenting with their minor child until the party files a certificate of completion of the Parents Education Clinic. The Decree shall include language that the noncompliant parent's visitation or co-parenting time shall be suspended until such time as the parent/party is compliant with this rule. A parent unable to comply due to incarceration shall attend the Parents Education Clinic within 90 days of release from incarceration.
603.  Procedure in Actions for Custody, Visitation, Child Support, Maintenance, Disposition of Property, Legal Separation and Dissolution of Marriage.
Text
A.  Personal Identifiers
In accordance with KRS 403.135 and CR 7.03, no dissolution of marriage petition, pleading, document or exhibit shall contain a Social Security number, name of minor child, date of birth or financial account number, except as follows in accordance with CR 7.03(3):
 		1.  In contested and agreed dissolution of marriage petitions, the Petitioner shall file a Supplemental Petition, with the appropriate notice, in a sealed envelope in the Court file to be opened only under the mandates of KRS 403.135. A sample Supplemental Petition and notice is contained in Appendix A-9.
 		2.  In contested and agreed dissolution of marriage petitions, the Petitioner shall file a Supplemental Petition, with the appropriate notice, in a sealed envelope in the Court file to be opened only under the mandates of KRS 403.135. A sample Supplemental Petition and notice is contained in Appendix A-9.
B.  Agreed Actions
 	1.  An agreed action is one in which the parties agree on all issues at the time of filing.
 	2.  Mandatory Case Disclosures are not required to be filed in agreed actions .
 	3.  Both the Petitioner and the Respondent in actions involving minor children, regardless of agreement, are required to attend the Parent Education Clinic in accordance with WFCR 602.
 	4.  A Case Data Information sheet, in cases involving minor children, shall be filed under seal in accordance with KRS 403.135 on Form AOC-FC-3. (See Appendix A-10). Petitioner's counsel shall also provide the Clerk of the court with two copies for distribution to the Cabinet for Health and Family Services and to the County Attorney, with the filing of the agreed action.
C.  Contested Actions
 	1.  Case Data Sheets
A Case Data Information sheet, in cases involving minor children, shall be filed under seal in accordance with KRS 403.135 on Form AOC-FC-3. (See Appendix A-10). Petitioner's counsel shall also provide the Clerk of the court with two copies for distribution to the Cabinet for Health and Family Services and to the County Attorney, with the filing of the action.
 	2.  Restraining Orders
 		a.  All newly filed divorces may be subject to a standing restraining order regarding marital assets by an order styled “Restraining Order Regarding Dissipation of Assets in New Divorce Filings.” (See Appendix A-11) If a Motion for a restraining order is filed with the Petition, the Clerk shall immediately present the motion and tendered Restraining Order to the Family Court Judge for execution, followed by service of said restraining order upon the Respondent along with service of the Petition. The Petitioner shall be responsible for personal service upon the Respondent.
 		b.  The parties may agree to entry of a “Restraining Order Regarding Dissipation of Assets in New Divorce Filings.”
 		c.  In the event that said “Restraining Order Regarding Dissipation of Assets in New Divorce Filings” is not entered and served upon the Respondent in accordance with WFCR 603(C)(2)(a), or agreed to by the parties, either party may file a motion with the Court for entry of said restraining order. Said motion shall be scheduled for hearing in accordance with the Rules of Civil Procedure and WFCR 302B.
 	3.  Mandatory Case Disclosures
 		a.  The Petitioner shall complete and file a notarized Mandatory Case Disclosure within fifteen (15) days following the filing of the petition. Each question must be answered. If the answer to any question is “None,” “Not Applicable,” or “Unknown,” insert the appropriate statement in the applicable space. See Appendix A-12.
 		b.  The Respondent's Mandatory Case Disclosure shall be filed within thirty-five (35) days following service upon the Respondent or entry of appearance by the Respondent.
 		c.  The Respondent may sign and file a notarized Mandatory Case Disclosure Acknowledgment. Such Acknowledgment shall state that there are no other assets or debts other than those listed in the Petitioner's Mandatory Case Disclosure. See Appendix A-13.
 		d.  Failure to comply with the filing of a Mandatory Case Disclosure or a Mandatory Case Disclosure Acknowledgement SHALL  result in an award of attorney's fees to the moving party under the following circumstances:
 		 	1)  The moving party has completed and timely filed a notarized Mandatory Case Disclosure as required by WFCR 603(C)(3)(a) or (b);
 		 	2)  The non-moving party has failed to complete and timely file a notarized Mandatory Case Disclosure or notarized Mandatory Case Disclosure Acknowledgement;
 		 	3)  Thereafter, the moving party provides the noncompliant party with a written request to file a Mandatory Case Disclosure or Mandatory Case Disclosure Acknowledgement within 10 business days of the date of said written request;
 		 	4)  Thereafter, the noncompliant party fails to timely comply with the written request for compliance; and
 		 	5)  The moving party files a motion for an award of attorney fees and request for compliance with WFCR.
 		e.  In accordance with KRS 403.135 and CR 7.03, the personal identifiers of the parties and children SHALL NOT  be disclosed in the Mandatory Case Disclosure or the Mandatory Case Disclosure Acknowledgment. See WFCR 603A.
 	4.  Exchange of Releases for Information and Documents
All parties shall sign and return all releases for relevant information and documents prepared and submitted by the other party within ten (10) business days. Such releases shall contain a provision directing that any information or documents provided in writing to the requesting counsel or pro se party shall simultaneously be transmitted to the other counsel or pro se party at the requesting party's expense. Nothing in this rule precludes the adverse party from the ability to file for protective orders.
 	5.  Pretrial Conference
A Pretrial Conference may be scheduled no earlier than sixty (60) days following service upon the Respondent or entry of appearance by the Respondent, whichever occurs first. The Court reserves the right to schedule a Pretrial Conference sua sponte. Either party may at any time file a motion for a Pretrial Conference. The Pretrial Conference shall be held before the Court and counsel and the parties shall be in attendance.
 		 	a.  Each party shall file the following documents at least seven (7) days prior to the Pretrial Conference:
 		 		1)  Any pertinent motions;
 		 		2)  Any stipulations and/or agreements reached;
 		 		3)  A list of any potential witnesses, exhibits, or documents.
 		b.  The following topics may be reviewed and discussed by the Court, parties, and counsel at the Pretrial Conference and the Court may enter an Order pertaining to issues discussed within ten (10) business days following the Pretrial Conference. Said Order may also include specific Orders related to:
 		 	1)  Mediation/dispute resolution
 		 	2)  Advance of costs of litigation (i.e., attorney's fees, expert fees, etc.);
 		 	3)  Psychological evaluations and custody evaluations;
 		 	4)  Appraisals;
 		 	5)  Discovery schedule and problems;
 		 	6)  Stipulations;
 		 	7)  Witnesses;
 		 	8)  Documents and exhibits;
 		 	9)  Settlement; and
 		 	10)  Any other matters related to preparation of the case which have been raised by motion of either party with timely notice to the opposite party.
 		c.  Discovery shall be governed by the Rules of Civil Procedure.
 	6.  Status Conference
 		a.  The Court may schedule a Status Conference at any time on any action pending before the Court.
 		b.  Either party may request the Court to schedule a Status Conference. Any such request shall state with specificity why the Status Conference is being requested.
 	7.  Pretrial Compliance
 		a.  At least thirty (30) days prior to trial, unless otherwise agreed by the parties or ordered by the Court, the Petitioner and Respondent shall file a Pretrial Compliance, which addresses the following:
 		 	1)  A statement of the status of mediation;
 		 	2)  A concise statement of each general issue in dispute;
 		 	3)  Stipulated facts;
 		 	4)  Witnesses to be called;
 		 	5)  Exhibits to be introduced which shall be pre-marked for identification;
 		 	6)  List of marital property with values;
 		 	7)  List of non-marital property with reasons;
 		 	8)  List of marital debts with balances; and
 		 	9)  Proposed division of marital property and debts.
 		b.  If the Pretrial Compliance is not timely filed, unless by written agreement with opposing counsel placed in the Court file, the non-complying party, unless good cause is shown, shall be precluded on direct from calling any witness, other than the parties, and from introducing any documents.
 	8.  Final Decree
 		a.  A motion for final decree shall be accompanied by certificates demonstrating that both parties have completed the Parents Education Clinic. If the certificates had been previously filed, the motion for final decree shall provide the filing date for said certificates.
 		b.  Motions for default judgment shall comply with RWCC 408 and CR 55.01.
 	9.  Motion for Rule Of Contempt
 		a.  Motions for Rule of Contempt shall sufficiently set forth the factual basis for the motion and shall be accompanied by an affidavit sufficiently setting forth the factual basis for the motion.
 		b.  The party filing the Motion for Rule of Contempt shall file with the motion a proposed Rule of Contempt (previously referred to as “Show Cause Order”) which cites the applicable case law. (See Appendix A-14). The hearing shall be scheduled for the “Motion Hour” docket. see Rule WFCR 302B.
 		c.  Motions for Rule of Contempt shall be captioned as “Motion for Rule of Contempt” and shall not be captioned as a Show Cause Motion, Motion for Show Cause and/or any other such designation.
 	10.  Consolidation
Pursuant to CR 42.01, when two or more different actions are pending involving the same parties and common questions of law or fact, those cases may be consolidated with the exception that District Court actions cannot be consolidate with Circuit Court actions.
 	11.  Subpoenas for Medical Records and Psychiatric or Other Privileged Records
 		a.  Subpoenas for medical records shall be issued pursuant to KRS 422.300 et seq. and in accordance with Civil Rule 45 et seq.
 		b.  Subpoenas and accompanying orders for release of psychiatric and other privileged records shall only be issued by the Family Court upon motion by the requesting party with notice to all parties and an opportunity for objection. The Order will be signed if there is no objection within seven (7) calendar days.
 		c.  The medical, psychiatric or other privileged records shall be protected, preserved, destroyed or returned to the appropriate party, at counsel's discretion, when the action is final and no longer appealable.
604.  Guardians Ad Litem and Military Attorneys.
Text
A.  Guardians ad Litem and military attorneys shall be appointed from a panel of attorneys who have registered their willingness to accept appointments with the Circuit Court Clerk's Office. Attorneys shall attend the Guardian ad Litem training, provided by the AOC, in order to qualify for appointment as a Guardian ad Litem. Appointments shall be made in rotation according to the register, except in those cases where an emergency exists, a member of the panel previously represented the party, or special language or communication skills are known to be needed for adequate representation of a party.
 	1.  Within sixty (60) days of the appointment, the Guardian ad Litem for incarcerated adult or military attorney shall either file an answer on behalf of the Respondent or a report stating that after careful examination of the case that the Respondent is unable to present a defense if applicable in that case.
 	2.  Upon appointment, the Clerk of the Court shall provide the Guardian ad Litem or military attorney a copy of the most recently filed motion and a copy of the Petition, at no cost.
 	3.  The Clerk of the Court shall provide the Guardian ad Litem or military attorney a copy of the complete Court file, at no cost, if the appointed attorney determines that he/she requires a copy of the entire file in order to adequately discharge his/her duties. This copy shall be provided to the attorney upon the attorney's informal request.
B.  Proceedings Involving Members of the Military
 	1.  In any action or proceeding in which a Respondent does not make an appearance and may be in military service, appointments of military attorneys are made pursuant to the Service Members' Civil Relief Act, 50 U.S.C. App. 501 – 549, 560 – 596.
 	2.  Before any judgment by default will be entered against any Respondent, the Petitioner must file with the court an affidavit stating whether or not the Respondent is in military service and showing necessary facts to support the affidavit. If the Petitioner is unable to determine whether or not the Respondent is in military service, the affidavit shall so state.
 	3.  If it appears to the Court that a Respondent is in the military service, an attorney will be appointed to represent the Respondent. If, based upon the affidavit filed in an action, the Court is unable to determine whether the Respondent is in military service, the Court, before entering judgment, may require the Petitioner to file a bond pursuant to 50 App.U.S.C. § 521(3).
 	4.  Upon appointment, the Clerk of the Court shall provide the military attorney a copy of the most recently filed motion and a copy of the Petition, at no cost. If the military attorney determines that a copy of the complete Court file is necessary in order to adequately perform his/her duties, the Clerk of the Court shall provide a copy of the complete Court file at no cost.
 	5.  Within sixty (60) days of the appointment, the military attorney shall either file an answer on behalf of the Respondent or a report stating that after careful examination of the case, the military attorney is unable to present a defense on behalf of the Respondent.
 	6.  The duties of a military attorney include the filing of a motion for stay of proceedings where the conduct of the military Respondent's defense is materially affected by reason of the Respondent's military service. Motions and requests for a hearing for a stay of proceedings submitted by military attorneys shall be supported by an affidavit containing specific reasons why the military Respondent's service materially affects his ability to conduct his defense. The affidavit shall include:
 		a.  present duty station and expected duration of present military assignment, if known;
 		b.  residential address, if different from duty station address;
 		c.  accrued leave to which Respondent is entitled and number of days of leave which accrue to the Respondent each month; and
 		d.  any other information of a similar nature which would affect the Respondent's ability to defend the action.
 	7.  Motions to establish, modify, suspend, or terminate child support, and responses thereto, shall proceed according to the applicable provisions of WFCR 606.
 	8.  Any party who has income from any branch of the military shall provide documentation verifying their total pay, with each allowance specifically set forth, to the opposing party at least seven (7) days prior to any hearing.
605.  Child Custody, Child Support, Parenting Arrangements and Maintenance.
Text
A.  Child Support Orders
Pursuant to KRS 403.215, any new or modified Order or decree which contains provisions for the support of a minor child or minor children shall provide for a wage assignment which shall begin immediately, except for good cause shown, and which shall be based upon the payment schedule of wages of the employer to whom the wage assignment is directed, and at a minimum, on a monthly basis.
B.  Wage Assignment
It shall be the responsibility of the moving party to draft, file and mail the appropriate Uniform Child Support Order form propounded by the Administrative Office of the Courts, Form #152. (See Appendix A-15).
C.  Motions for Child Support
 	1.  All motions for child support shall be accompanied by the appropriate Uniform Child Support Order. (See Appendix A-15).
 	2.  A KRS 403.160(2)(b) motion to establish temporary child support shall be accompanied with the appropriate affidavit, and tendered Order. (See Appendix A-16). Any motion to establish temporary child support shall state with specificity “good cause” and shall not require a hearing, the adverse party may file a motion for a hearing pursuant to KRS 403.160(2)(b).
 	3.  At any hearing at which child support is at issue, counsel for each party, shall, without formal request and as soon as practical, exchange all relevant and necessary information and documentation pertaining to his/her client's income, any health insurance expenses covering only the children, any maintenance payments, any prior born child support payments, and any work-related child care expenses. Appropriate income information shall include but not necessarily be limited to: (1) copies of individual and business, state and federal income tax returns with all schedules and attachments for the three previous calendar years; (2) copies of their four most recent pay statements showing cumulative yearly income or, if self-employed, proof of year-to-date income and expenses; (3) documents pertaining to income from sources other than earnings, including cash sums from any source, e.g. workers' compensation, inheritance, disability, unemployment benefits, dividends, settlements, trusts, interest, gifts, retirement, severance pay, capital gains, maintenance, SSI etc.; (4) written documentation of the cost of medical insurance for the children only; (5) written documentation of the cost of work-related childcare; (6) proof of court ordered child support payments to prior born children (children not  of this case); (7) copies of all bills/receipts and canceled checks evidencing payments made for uninsured medical expenses, if at issue; (8) proof of any maintenance payments paid by either party; and (9) any other documents the parties would expect to introduce at a hearing regarding these issues. In the event that this information is not forthcoming from a party and a subpoena is issued for compliance, then additional attorney's fees and court costs may be borne by the non-cooperating party, upon appropriate motion of the compliant party.
 	4.  Each party shall furnish to the Family Court immediately prior to any child support hearing a completed worksheet for Monthly Child Support Obligations conforming to the proof the party intends to introduce. Counsel shall stipulate as much income information as possible. Counsel is encouraged to provide a joint worksheet if possible. Nothing herein shall preclude any party from presenting evidence as to the existence of an exception to the utilization of the statutory Guidelines.
D.  Parenting Arrangements
Unless the Court otherwise orders, or the parties otherwise agree with the approval of the Court, the Guidelines for Co-parenting Time/Visitation propounded by the Court should be the base guideline for Co-parenting Time/Visitation. A copy of the Guidelines for Co-parenting Time/Visitation is included in the Appendix A-17.
E.  Motions for Maintenance
Any motion for temporary maintenance, or when permanent maintenance is an issue, shall be in strict compliance with KRS 403.160, or KRS 403.150(2)(e) & (f), including the appropriate affidavit or verified petition setting forth the amount requested. At any hearing at which maintenance is at issue, counsel for each party shall without formal request and as soon as practical, exchange all relevant and necessary information and documentation pertaining to his or her client's income and living expenses. Appropriate income information shall include, but not necessarily be limited to: (1) copies of their individual and business, state and federal income tax returns with all schedules and attachments for the three previous calendar years; (2) copies of their four most recent pay statements showing cumulative yearly income or, if self-employed, proof of year-to-date income and expenses; and (3) documents pertaining to gross income from sources other than earnings, including case sums from any source, e.g. workers compensation, inheritance, disability, unemployment benefits, dividends, settlements, trusts, interest, gifts, retirement, severance pay, capital gains, maintenance. SSI etc.; (4) documentation evidencing not  income from sources other than earnings including cash sums from any source, e.g. workers compensation, inheritance, disability, unemployment benefits, dividends, settlements, trusts, interest, gifts, retirement, severance pay, capital gains, maintenance, SSI etc.; (5) a list of monthly living expenses; (6) Mandatory Case Disclosures, if not already filed with the Court; (7) any other documents the parties would expect to introduce at a hearing regarding these issues . It is the Court's position that a hearing is not the place for discovery. Therefore, in the event that this information is not forthcoming from a party and a subpoena is issued for compliance, then additional attorney's fees and Court costs may be borne by the non-cooperating party, upon appropriate motion of the compliant Party.
Rule 7.  Paternity And Child Support.
701.  Introduction/Scope and Applicability.
Text
These Rules shall govern paternity and child support actions pursuant to KRS Chapters 405, 406 and 407.
702.  Pretrial Procedures.
Text
A.  Genetic Testing
 	1.  In all cases in which an answer of denial is filed, and in which a motion is made, an Order may be entered by the Court requiring both parties and the child to submit to genetic testing without the necessity of a formal hearing. Within ten (10) days of receipt of the genetic testing report, the Petitioner shall file the original report with the Court in support of a motion to dismiss, to set for trial, or for summary judgment.
 	2.  Upon the filing of the above referenced motion to dismiss, in cases in which the genetic testing report excludes the Respondent from paternity, the Court may enter an Order of dismissal in favor of the Respondent within twenty (20) days of the filing of the exclusionary report, unless a motion for additional genetic testing is filed.
703.  Motion Practice.
Text
A.  Motions for judgment on the pleadings, summary judgment, to set aside default judgments and to dismiss shall be noticed for a hearing scheduled at least twenty (20) days from the certification date on the motion.
B.  Motions for appointments of Guardian ad Litem, Guardian ad Litem fees, and to compel discovery shall stand submitted to the Court, unless a written objection and request for hearing is filed within seven (7) calendar days from the date contained in the certificate of service.
C.  Motions to establish, modify, suspend or terminate child support and responses thereto shall proceed according to the applicable provisions of Rule 6.
D.  Any party who has income from any branch of the military shall provide to the opposing party documentation verifying their total pay, with each allowance specifically set forth, at least seven (7) days prior to any hearing.
704.  Co-parenting Time/Visitation.
Text
Any issue relating to custody, co-parenting and/or visitation within a paternity action may be considered by the Court pursuant to KRS 406.051(2). No designation regarding custody shall be included in a paternity judgment unless there is first a proper motion with proper notice and opportunity to be heard.
Rule 8.  Dependency, Abuse, And Neglect
801.  Introduction/Scope and Applicability.
Text
These Rules shall govern dependency, abuse and neglect actions as defined by the Kentucky Unified Juvenile Code as set forth at KRS Chapter 600 and KRS Chapter 620.
802.  Service of Process and Notice.
Text
A.  Pursuant to KRS 620.070, the Juvenile Court Clerk's office shall prepare and deliver to the Sheriff for service, summons requested by appointed counsel and Guardians ad Litem. The attorney shall prepare and serve any subpoenas for petitions initiated by the attorney.
B.  The Clerk's office shall notify all parties and counsel of all proceedings which have not been previously noticed to them, including dispositional reviews.
C.  Except in cases where good cause is shown or an emergency exists, all parties shall be given a minimum of three (3) days notice of all hearings and reviews.
803.  Petition.
Text
A.  All petitions filed with the Court shall be on the AOC DNA-1 form. If emergency custody is sought, an Emergency Custody Order Affidavit, AOC DNA-2.1 form, shall also be filed with the Court.
B.  Upon the filing of a juvenile petition in the Juvenile Court Clerk's Office, a Clerk shall enter the case into the management information system, assign a case number, prepare the Guardian ad Litem appointment order, and issue a packet of process. The packet of process shall include a copy of the petition, a statement of the rights of the parents, a copy of the Emergency Custody Order if one was issued, the original summons, the Guardian ad Litem Order, and an affidavit of indigency form, AOC DNA-11 form.
804.  Effect of Service on only one Parent/Person Exercising Custodial Control or Supervision.
Text
The Judge may permit the temporary removal hearing or the adjudicatory hearing to go forward when one parent has not been served if it is established on the record that the Petitioner has made diligent efforts to serve all other parties in time to permit them to prepare for and participate in the hearing, including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The Petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served. If the second parent or persons exercising custodial control or supervision has not been served with the petition prior to a hearing, but is subsequently notified of the proceedings, the Court will hear the matter, giving preference to statutory actions seeking entitlement of custody.
805.  Appointment of Counsel for Indigent Parents/Persons Exercising Custodial Control or Supervision.
Text
Counsel shall be appointed from a panel of attorneys who have registered their willingness to accept appointments with the Juvenile Court Clerk's Office. Appointments shall be made in rotation according to the register, except in those cases where an emergency exists, a member of the panel previously represented the party, or special language or communication skills are necessary for adequate representation of a Party.
When the Juvenile Clerk appoints counsel for the parents or other custodian, the Clerk shall provide a free copy of the following documents to the appointed attorney if contained in the Court file: the Order of Appointment, Juvenile Dependency, Neglect and Abuse Petition, Emergency Custody Order Affidavit, Emergency Custody Order, Affidavit of Reasonable Efforts, any pending motions and most recent report from the Cabinet for Health and Family Services. The Clerk shall provide the appointed attorney a copy of the complete Court file, at no cost, if the appointed attorney determines that he/she requires a copy of the entire file in order to adequately discharge his/her duties.
806.  Guardians ad Litem.
Text
A.  The Family Court has adopted guidelines for attorneys representing children which are included in Appendix. A-18.
B.  Attorneys who are willing to accept appointments as Guardians ad Litem shall register with the Family Court Administrator and certify their compliance with the guidelines for attorneys representing children. Panel attorneys shall certify to the Court their completion of the guidelines' continuing education requirements no later than August lst of the year attended. Attorneys who fail to certify their continuing education to the court by August 1, shall be removed from the panel until the certification is received.
C.  When the Juvenile Clerk appoints a Guardian ad Litem, the Clerk shall provide a free copy of the following documents to the appointed attorney if contained in the Court file: the Order of Appointment, Juvenile Dependency, Neglect and Abuse Petition, Emergency Custody Order Affidavit, Emergency Custody Order, Affidavit of Reasonable Efforts, any pending motions and most recent report from the Cabinet for Health and Family Services. The Clerk shall provide the Guardian ad Litem a copy of the complete Court file, at no cost, if the appointed attorney determines that he/she requires a copy of the entire file in order to adequately discharge his/her duties.
807.  Emergency Cases.
Text
Upon removal of the child from his/her parent(s) or custodian(s), the law enforcement officer or social worker shall comply with the statutory requirement of notice. The notice shall include the following:
 	A.  A copy of the petition, if one has been filed, which states the factual allegations explaining the child's removal;
 	B.  The precise location of the child, unless releasing that information would endanger the child or the caretaker, may state “in custody of CHFS” in lieu of exact address of foster home;
 	C.  The rights of the parents or persons exercising custodial control/supervision in any subsequent proceeding, including:
 		1.  The right to be present at all hearings and reviews;
 		2.  The right to remain silent;
 		3.  The right to have an attorney represent the parent(s) or custodian(s). If the parents or the persons exercising custodial control or supervision of the child cannot afford an attorney, one will be appointed to represent them;
 		4.  The right to compel witnesses to come to hearings; and
 		5.  The right to question witnesses and offer testimony and other evidence.
 	D.  A written notice of the date: time and place of the temporary removal hearing, with the following statement: “It is important that you attend the temporary removal hearing. The hearing may result in your child (ren) being removed or remaining removed from your care. Your parental rights to your child may be affected by this case.”
 	E.  A copy of the Emergency Custody Order, if any.
808.  Pretrial Conferences.
Text
A.  A Pretrial Conference may be requested by a party or ordered by the Court.
B.  If a Pretrial Conference is held, the hearing shall address all applicable issues including the following:
 	1.  Adequacy of service;
 	2.  Relative placements and co-parenting schedules;
 	3.  Paternity and child support;
 	4.  Identification of witnesses and availability of records and reports;
 	5.  Scheduling of ongoing services for children and parents/persons exercising parental control/supervision;
 	6.  Identification of any immediate risks of harm to the children;
 	7.  Consideration of criminal charges and coordination with County Attorney/Commonwealth Attorney's Offices;
 	8.  Immediate and long-term goals for social services addressing family and child(ren)'s needs;
 	9.  Standing of persons exercising parental control and supervision; and/or
 	10.  Informal adjustment.
C.  It is important to note that the Pretrial Conference may be conducted by the staff attorney or support worker when the Family Court Judge deems it appropriate.
809.  Disposition Hearing.
Text
The Cabinet for Health and Family Services shall provide the Court and all counsel a Dispositional Report at least 3 days prior to the Disposition Hearing. The report shall contain the following:
 	A.  A description of the efforts made by the agency to prevent removal of the child from the home;
 	B.  A description of the efforts since placement to reunify the family including services that have been sought, offered, or provided when the Cabinet's recommendation includes placement of the child away from home;
 	C.  An explanation of why the child cannot be protected from the identified problems in the home even with the provision of services;
 	D.  Identification of relatives who have been contacted about providing a placement for the child;
 	E.  A description of the recommended goal and duration of placement;
 	F.  A suggested co-parenting plan and, after citing specific findings, an explanation of any proposed court-ordered restrictions to be placed on the visits; and
 	G.  The location of any siblings and, if the siblings are to be separated, a statement of the reasons for separation and a plan for frequent sibling visitation.
810.  Requesting a Court Review.
Text
Any party may request the Court to conduct a review hearing at any time. The party requesting the review shall provide a clear statement of why a review hearing is necessary and attach any affidavits deemed appropriate.
811.  Annual Dispositional Reviews/Permanency Hearings.
Text
The court will conduct an annual dispositional review in each case in which the child(ren) are placed out of the home with the Cabinet for Health and Family Services. The review will take place on the approximate anniversary following the date of initial placement with the Cabinet for Health and Family Services and continue year after year until permanency is obtained for the child(ren).
Rule 9.  Domestic Violence Petitions
901.  Scope and Applicability.
Text
These Rules shall govern domestic violence and abuse actions as defined in KRS Chapter 403. The Warren County Domestic Violence Protocol is on file at the Warren Circuit Clerk's Office.
902.  Procedures for Filing and Obtaining Emergency Protective or Other Orders.
Text
A.  A verified petition for an Emergency Protective Order (EPO) may be filed at the Domestic Violence Clerk's Office during working hours (8:00 a.m. – 4:30 p.m.) or after working hours (4:30 p.m. – 8:00 a.m.) at any law enforcement office, including the Bowling Green Police Department.
B.  Depending on the facts and circumstances alleged, a criminal complaint may also be filed. A criminal complaint shall be filed at the Warren County Attorney's Office. In situations where both a domestic violence petition and a criminal complaint and/or a petition for dissolution of marriage has been filed, the Clerk should attempt to have both signed simultaneously by the Judge.
C.  The requirements for the contents of the domestic violence petition shall conform with KRS 403.730.
D.  A Family Court Judge, District Court Judge, or Circuit Judge will review tlie petition. If the reviewing Judge finds domestic violence has been alleged then the Judge will determine the need to either issue an Emergency Protective Order pursuant to KRS 403.740, schedule a hearing pursuant to KRS 403.745 or dismiss the petition.
E.  The Clerk, upon the issuance of an EPO, an order scheduling a hearing, or a criminal complaint alleging domestic violence, shall send a copy of same to the Department of Social Services, Adult Protective Services.
F.  An EPO shall be issued without bond being required of the Petitioner.
903.  Notification and Service of the Petition and of the Emergency Protective or Other Order.
Text
The Respondent shall be served with a copy of the Petition and the Emergency Protective or other Order. The Respondent shall be given notice of the proceedings pursuant to the provisions of the Kentucky Revised Statutes and Kentucky Rules of Civil Procedure.
904.  Findings and Orders.
Text
A.  A hearing shall be held within 14 days of entry of the EPO, to determine whether an act or acts of domestic violence and abuse has occurred and may occur again.
B.  At the conclusion of the hearing, the Domestic Violence Clerk shall supply to the parties copies of the Court's orders, instructions, information sheets and referral orders.
905.  Failure to Appear.
Text
A.  In the event the Petitioner fails to appear at the original hearing, the Court may:
 	1.  Dismiss the petition without prejudice; or
 	2.  Continue the case for a new hearing and reissue the EPO, and
 		a.  send notice of same to Petitioner at Petitioner's address; or
 		b.  issue an order of personal appearance for Petitioner; or
 		c.  request that the Domestic Violence Clerk attempt to contact Petitioner.
B.  In the event the Respondent was served and fails to appear, the Court may enter a Domestic Violence Order after conducting an evidentiary hearing making appropriate findings, and if there is a finding that domestic violence occurred, issue subsequent orders as provided by law.
906.  Notification of Authorities.
Text
Upon issuance of an emergency protective order or domestic violence order, the Court, via the Clerks, shall send notification of same to all appropriate law enforcement agencies where the Petitioner resides and is employed, which may include agencies in one or more counties or states.
907.  Violation of Domestic Violence Orders.
Text
A.  Alleged violation of Domestic Violence Orders shall be processed as criminal actions for a violation and shall be referred to District Court for prosecution, except as set forth in WFCR 907(B).
B.  Alleged violations of Domestic Violence Orders pertaining to visitation, child support, counseling, firearms or other non-violent acts shall be initiated through Family Court and scheduled for civil contempt hearings on the appropriate Family Court docket.
908.  Hearings.
Text
Cases shall be allotted fifteen minutes to ensure that all cases set for a given date and time are heard in a timely manner. If parties require more than fifteen minutes to present their evidence, the Court may assign the parties to a time at the end of the docket or the parties may be given another date.
RULE 10.  Status Offenses
10.01.  Scope and Applicability.
Text
These Rules shall govern status offense actions as defined by the Kentucky Unified Juvenile Code as set forth in KRS Chapter 600 to 645.
10.02.  Family Court Policy.
Text
The Family Court has adopted a policy regarding detention of status offenders in compliance with the Detention Admission Guidelines for Counties Served by Department of Juvenile Justice (DJJ) Detention Facilities, which is attached Appendix A-19.
10.03.  Informal Adjustments.
Text
A.  For any status petition resolved by an informal adjustment, it shall be presumed, unless explicitly stated otherwise, that the terms of the informal adjustment remain in effect for a period of twelve (12) months after entry of the informal adjustment.
B.  If there is any violation of the terms of an informal adjustment, the Petitioner, the parent or person exercising custodial control shall contact the Assistant Warren County Attorney assigned to the case concerning the alleged violation. If the violation is a minor one, the Assistant Warren County Attorney shall consult with the family to attempt to remedy the situation. The Assistant Warren County Attorney shall advise the family that if the remedy does not work the case will be redocketed.
C.  If the alleged violation of the condition(s) is a serious one, or if the worker has unsuccessfully attempted to work through minor violations, an appropriate motion shall be filed. Such motion shall request the case be redocketed, the informal adjustment be set aside, the original petition be reinstated and the case proceed to adjudication hearing.
D.  In the event that the alleged violation of conditions would constitute grounds for an original petition, the Cabinet for Health and Family Services worker or the Petitioner shall request that the County Attorney move to file an amended petition or Petitioner may file a new petition.
RULE 11.  Emergency Motions
Text
A.  Emergency motions shall be filed with the Clerk of the Court who shall immediately present the motion and Court file to the appropriate Family Court Judge.
B.  The emergency motion shall clearly state the emergency relief requested and shall be accompanied with a properly signed and notarized affidavit.
C.  The party filing the emergency motion shall file a separate Order Setting Hearing on Emergency Motion with the date and time of said hearing left blank. Upon the Court's scheduling of the hearing on the emergency motion, the party filing said motion shall make every effort to notify all other parties of the date and time of said hearing.
RULE 12.  Penalties
Text
The Court may assess costs and fees or impose appropriate sanctions against a party not complying with any of these Rules.
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WARREN CIRCUIT COURT, DIVISION _________ 
Text

 ADOPTION CHECKLIST  Case No.:  Date:  Case Style:  Attorney(s)  Attorney(s)  Attorney(s)  vs. Attorney(s)  Attorney(s)  Attorney(s)  ************************************************************* Yes No (Please check one) ¨ ¨ Is the party petitioning for adoption 18 years old? KRS 199.470(1) ¨ ¨ Has the party petitioning for adoption resided in Kentucky for twelve (12) months prior to the filing of the petition? KRS 199.470 (1)  ¨ ¨ Is the child to be adopted named as a defendant? KRS 199.480(l)(a) ¨ ¨ Is the petitioner married? If yes, the spouse of the petitioner must be joined unless the Court finds doing so will deny the child a suitable home KRS 199.470(2) ¨ ¨ Is petitioner's husband or wife the biological parent? If yes, then the biological parent shall be named as a party defendant KRS  199.480 (1)(b) ¨ ¨ Is the petitioner a relative of the child as defined by KRS 199.470(4) such that approval by the Cabinet for Health and Family Services, a licensed agency or the Secretary for the Cabinet for Health and Family Services is not required? KRS 199.470(4)(a-b) ¨ ¨ Did the petitioning party comply with KRS 199.473? ¨ ¨ Are all necessary parties joined as defendants? KRS 199.480(1) ¨ ¨ Have all the parties been properly served? KRS 199.480(2) ¨ ¨ Is this a stepparent adoption?  KRS 199.470  If yes, NO approval from CHFS required.  (GAL is not required either). ¨ ¨ Has  an  investigation  been  completed  by  the  Cabinet  for  Families  and Children as required by KRS 199.510(1)(a-c)? If yes, a final hearing may be scheduled if the report by the Guardian ad litem, if any, has been filed. KRS 199.515 ¨ ¨ Has a guardian ad litem been appointed for the child? ¨ Yes ¨ No  If yes, has the guardian ad litem filed their report as required? KRS 199.515 ¨ Yes ¨ No  If no, does the exception apply?  KRS  199.480(3) ¨ ¨ Has the child been placed for adoption with approval by one of the three agencies listed below? KRS 199.470(4) ¨ Yes ¨ No  The Cabinet for Health and Family Services? ¨ Yes ¨ No  An agency licensed by the Cabinet for Families and Children? ¨ Yes ¨ No  With written approval of the Secretary of the Cabinet for Families and Children? Note – Placement by one of the above agencies does not alleviate the need of a report, as required by KRS 199.510, from the Cabinet or a designee chosen by the Cabinet or the Court. ¨ ¨ If the child has not been placed for adoption by one of the three ways listed above has the child resided continuously in the home of the petitioner for at least 90 days immediately prior to the filing of the petition?  KRS 199.470(3) ¨ ¨  Does any exception to the placement rule apply?  KRS 199.470(4)(a-b) ¨ ¨ Does the petition contain all the necessary information? KRS 199.490 ¨ ¨ Has a notarized consent form been filed? KRS 199.500 ¨ Yes ¨ No  Does it comply with KRS 199.011(14)? ¨ ¨  If notarized consent has not been filed, do any of the exceptions to consent apply?  KRS 199.5.00(1)(a-d) or KRS 199.502 ¨ ¨ Does this Court have proper jurisdiction  over this adoption? ¨ ¨ Is Warren County the proper venue? ¨ ¨ Have parental rights been previously terminated? ¨ Yes ¨ No  If yes, have certified copies of the termination order been filed as required? KRS  199.490(2)  ¨ ¨ Has the petitioner tendered a proposed Findings of Fact, Conclusions of Law and a separate Judgment of Adoption?
Click to view table.
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RESPONSIBILITY OF APPOINTED GUARDIAN AD LITEM IN TERMINATION PROCEEDINGS
Text
Any attorney appointed as Guardian ad Litem in either a voluntary termination, an involuntary termination, or an adoption case must be prepared to be available on short notice. Cases of these nature are, by statute, entitled to expedited hearings and it is extremely important that Guardian ad Litems carry out their functions promptly and efficiently.
VOLUNTARY TERMINATION 
For an underage birth parent:
-Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
-Meet with or speak by phone with the birth parent and/or next friend prior to the day of the hearing.
For an infant:
-Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
-A brief  meeting  with the birth  parent(s)  prior  to  court  on the  day of the  hearing  is recommended.
INVOLUNTARY TERMINATION 
For an underage birth parent:
-Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
-Meet with or speak by phone with the birth parent prior to the day of the hearing. 
For an infant:
-Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
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WARREN CIRCUIT COURT, DIVISION _________ 
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 INVOLUNTARY  TERMINATION  OF PARENTAL  RIGHTS CHECKLIST Case No.:  Date:  Case Style:  Pet. Attorney:  vs. Resp. Attorney:  Attorney(s)  ************************************************************* CONCERNING THE PETITIONER AND RELATED MATTERS: Yes No (Please check one) ¨ ¨ Does the petition contain the verification and all required information?  (KRS 625.050(1) + (4)) ¨ ¨ Was the petition filed by a proper party?  (KRS 625.050(3))   ¨ ¨ Was the petition filed five (5) days or more after the child's birth? (KRS 625.050(5)) ¨ ¨ Are all required parties joined in the action? (KRS 625.060) ¨ ¨  Is the putative father correctly joined as a party?  (KRS 625.065 (1)) ¨ ¨ Have all the parties been properly served? (KRS 625.070) ¨ ¨ Does this Court have proper jurisdiction over the matter? KRS 625.020 + 625.050(2) TECHNICAL MATTERS CONCERNING THE HEARING: Yes No (Please check one) ¨ ¨ Have all the requirements for the hearing been met pursuant to KRS 625.080?  (i.e., Guardian Ad Litem, appointed attorney for an indigent party, efficiency stenographer, sealing of records, etc.)
Click to view table.
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WARREN CIRCUIT COURT, DIVISION _________ 
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 VOLUNTARY  TERMINATION  OF PARENTAL  RIGHTS CHECKLIST Case No.:  Date:  Case Style:  Attorney(s)  Attorney(s)  Attorney(s)  vs. Attorney(s)  Attorney(s)  Attorney(s)  ************************************************************* CONCERNING THE PETITIONER AND RELATED MATTERS: Yes No (Please check one) ¨ ¨ Is the petition styled In the interest of  , a child? KRS 625.040(1) ¨ ¨ Does the petition contain all the required information? KRS 625.040(2)  ¨ ¨ Was the petition filed 72 hours or more after the child's birth?  KRS 625.040(3) ¨ ¨ Is the parent desiring termination indigent? Is  yes,  was  an  attorney  appointed  within  48  hours  of  court's determination? KRS 625.0405(1) ¨ ¨ Did the adoptive parents pay any expenses for the biological parents? If yes, were the expenses submitted to the Court, supported by an affidavit,  setting forth  in  detail  a listing of the  expenses  for the Court's approval or modification? KRS 625.0405(2) ¨ ¨ Do   the   adoptive  parents   and   the   biological   parents   have   different representation?  KRS 625.0407 ¨ ¨ Has a guardian ad litem been appointed for the child?  KRS 625.041 ¨ ¨ Was a hearing set by the judge within 3 days of receiving the petition?  KRS 625.042(1)  ¨ ¨ Were all other requirements of KRS 625.042 met?
Click to view table.
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Twenty-Four Hour Accessibility to Protective Orders and Local  Joint Jurisdiction Protocol  8th Judicial Circuit and District  Warren County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
A verified petition for an Emergency Protective Order (EPO) or Temporary Interpersonal Protective Order (TIPO) may be filed at the Domestic Violence Clerk's Office at the Warren County Justice Center, 1001 Center Street, Bowling Green, KY, during working hours (8:00 a.m. - 4:00 p.m.). Any person may call either law enforcement or 911 for immediate emergency assistance. Language interpretation will be provided at the Warren Circuit Court Clerk's Office.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:

 Bowling Green Police Department  911 Kentucky Street  Bowling Green, KY 42101 270-393-2473 Warren County Sheriffs Office 429 East Tenth Street, Suite 102 Bowling Green, KY 42101 270-842-1633 Kentucky State Police Post 3119 Nashville Road  Bowling Green, KY 42101 270-782-2010 Western Kentucky University Police Department 1906 College Heights Boulevard #11050 Bowling Green, KY 42101 270-745-2548
Click to view table.
A verified petition for an Emergency Protective Order (EPO) or Temporary Interpersonal Protective Order (TIPO) may be filed at any law enforcement office, including the Bowling Green Police Department, Warren County Sheriffs Office or the Kentucky State Police Post. If petitioner is a student at or a person on the campus of Western Kentucky University (WKU), the verified petition may be completed at the WKU Police Department. Any person may call either law enforcement or 911 for immediate emergency assistance. Language interpretation will be provided at the law enforcement agencies or the Warren Circuit Court Clerk's Office.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
Petitions for an EPO shall be presented to the assigned Family Court Judge. If the assigned Judge is not available, then the clerk shall present the petition to an available Family Court Judge. If neither Family Court Judge is available, then the clerk shall present the petition to an available District or general jurisdiction Circuit Judge.
Petitions for a TIPO shall be presented to the assigned District Court Judge. If the assigned Judge is not available, then the clerk shall present the petition to an available District Court or Family Court Judge. If none of the District Court or Family Court Judges are available, then the clerk shall present the petition to an available general jurisdiction Circuit Judge.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The authorized agency/officer shall present the petition to the on-call District Court Judge. Law enforcement will be given the on-call District Court Judges' schedule at the beginning of the year with amendments as schedule changes occur. From time to time, another Judge may cover for the on-call District Court Judge. The name of the covering Judge will be provided to law enforcement. Upon completion of the petition, the officer shall immediately telephone the Judge for his or her location and then present the petition to the on-call District Court Judge or other covering Judge to review the domestic violence petition or interpersonal protective petition. Upon review the Judge shall issue the emergency protective order (EPO) and summons or temporary interpersonal protective order (TIPO) and summons if warranted or take other necessary action. If the emergency protective order (EPO) and/or the summons or temporary interpersonal protective order (TIPO) and/or summons are issued, the law enforcement officer/agency shall make every reasonable effort to immediately perfect personal service upon the Respondent. Telephone notification shall not be given to the Respondent prior to the service of the actual EPO or TIPO. The law enforcement officer shall give information to the Petitioner regarding the Barren River Area Safe Space (BRASS) regardless of whether the emergency protective order (EPO) or summons or temporary interpersonal protective order (TIPO) or summons has been issued.
 	III.  Assignment of Cases
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign domestic violence hearings to Family Court and interpersonal protective order cases to the District Court.
 		D.  The schedule for hearings on protective orders is as follows:
Domestic Violence hearings:
WARREN CIRCUIT, DIVISION III — Monday: 9:00 a.m.
WARREN CIRCUIT, DIVISION IV— Monday: 1:00 p.m.
Interpersonal Protective (Dating Violence) hearings:
WARREN DISTRICT, DIVISION I — Wednesday: 10:30 a.m.
WARREN DISTRICT, DIVISION II — Wednesday: 1:30 p.m.
WARREN DISTRICT, DIVISION III —Tuesday: 1:30 p.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
Warren Circuit Court Clerk's Office  1001 Center Street  Bowling Green KY 42101.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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Responsibilities of a Guardian ad Litem 
Text
In October 1999, the Commission on Guardians ad Litem recommended the following as the responsibilities of a guardian ad litem: 
*A GAL should determine the facts of the case by interviewing the child, Cabinet for Families and Children family services worker, family members, therapist and others as necessary, and by reviewing reports and other information. When interviewing a child is impractical (due to age or other circumstances), inspection of the home or place of care and/or an interview with the foster parent or caretaker is an adequate substitute. If these events do not occur, perhaps due to hostility toward the GAL or other safety concerns, the GAL should document the reason the action did not occur.
*A GAL should meet with and observe the child, assess the child's needs and wishes with regard to the representation and issues in the case, and explain the proceedings to the child according to the child's ability to understand.
*A GAL should appear at all hearings concerning the child.  
*A GAL should make recommendations  for specific and clear orders for  evaluation, services, and treatment for the child and the child's family. 
*A GAL should file all necessary pleadings and papers, and maintain a complete file with notes rather than relying upon court files.
*During the term of the appointment; a GAL should monitor the implementation of court orders and determine whether service(s) ordered by the court for the child or the child's family are being provided in a timely manner and are accomplishing their purpose. If a GAL believes services are not being provided in a timely manner, or if he/she believes the family has failed to take advantage of these services, or if the GAL believes the services are not accomplishing their purpose, he/she should file a motion for appropriate relief. The GAL should assess whether the Cabinet for Families and Children is making reasonable efforts as defined in state and federal law and should challenge the adequacy of those efforts when appropriate. 
*Representation  by  the  GAL  continues  so  long  as  the  appointing  authority  retains jurisdiction over the child.
*Consistent with the Rules of Professional Responsibility, a GAL should identify common interests among the parties and, to the extent possible, promote a cooperative resolution of the matter.
*A GAL should consult, as necessary and consistent with existing rules of confidentiality, with other persons knowledgeable  about the child and the child's family to identify the child's interests, current and future placements that would be best for the child, and necessary services for the child.
*A GAL should submit, as ordered, an oral or written report to the court.
*A GAL should advocate the child's best interests, but advise the court when the child disagrees with the attorney's assessment of the case. 
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  Please complete the following application and submit this along with relevant documentation to the Warren Circuit Family Court Administrator.
Text
COMMONWEALTH OF KENTUCKY  8th JUDICIAL CIRCUIT  WARREN CIRCUIT COURT  FAMILY COURT  GUARDIAN AD LITEM/COURT  APPOINTED COUNSEL ROSTER  APPLICATION 
Please complete the following application and submit this along with relevant documentation to the Warren Circuit Family Court Administrator.
Business Address  _________ 
City:  _____________________________________________________________________  State: _________ Zip Code:  _________ 
Business Telephone:  _______________________________________     Fax:  _________ 
Email:  _________ 
GENERAL EDUCATIONAL BACKGROUND

 Degree Institution Location Date
Click to view table.
KENTUCKY BAR INFORMATION
KBA ID Number:  _________ 
GUARDIAN AD LITEM TRAINING _________ 

 Date Program Sponsor Hours
Click to view table.
OTHER TRAINING RELEVANT TO FAMILY LAW* _________ 

 Date Program Sponsor Hours
Click to view table.
Do you have any prior KBA Ethics violations or sanctions?  YES or NO. 
If yes, please explain:
 _________ 
 _________ 
Do you have any scheduling conflicts with either Family Court juvenile docket? YES or NO.
If yes, please explain:
 _________ 
 _________ 
Are you willing to be appointed in juvenile, circuit, and adoption/termination of parental rights cases? YES or NO.
(Attorneys must be willing to serve in any or all jurisdictions of the Family Court).
II.REFERENCES
Please list two persons, not related to you, who are familiar with the skills you have that will make you a successful guardian ad litem/court-appointed  counsel.
Name  _________ 
Address  _________ 
City:  _____________________________________________________________________  State: _________  Zip:  _________ 
Telephone:  _______________________________________     Fax:  _________  
Name  _________ 
Address  _________ 
City:  _____________________________________________________________________  State: _________  Zip:  _________ 
Telephone:  _______________________________________     Fax:  _________ 
III. BACKGROUND REVIEW AND PROFESSIONAL ETHICS
Have you been convicted of any crime or violation other than a traffic infraction? 
¨ Yes  ¨ No
Have you been removed, suspended, reprimanded or subject to any other discipline by a licensing board, professional organization, or governmental tribunal? 
¨ Yes  ¨ No
Have you ever been a party, other than acting as guardian ad litem/court-appointed counsel or private counsel, to a child protective case brought pursuant to KRS Chapter 625, or to a similar case in any other jurisdiction?
¨ Yes  ¨ No
Have you ever been a party, other than acting as guardian ad litem/court-appointed counsel or private counsel, to a domestic violence action brought pursuant to KRS Chapter 403, or to a similar case in any other jurisdiction?
¨ Yes  ¨ No
(If your answer is yes to any of the four previous questions, please provide full details on a separate sheet, including any information you believe may be helpful to the Guardian ad Litem/Court-Appointed Counsel Committee in evaluating your application.)
Are you a member of any family law professional organization?  If yes, please specify:
 _________ 
 _________ 
IV. AFFIRMATIONS,  CONDITIONS OF APPLICATION, AND RELEASE 
I understand that any misrepresentation in my application may constitute a basis for the rejection of my application or removal of my name from the Guardian ad Litem/Court-Appointed Counsel Roster.
I hereby affirm that the information provided by me in this application form is accurate and complete under penalty of law.
* Please attach relevant documentation.   
 _________ 
Signature Date
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COMMONWEALTH OF KENTUCKY  8th JUDICIAL CIRCUIT  WARREN CIRCUIT COURT — DIVISION  _________  FAMILY COURT  _____________________________________________________________________ , JUDGE CIVIL ACTION NO.  _____________________________________________________________________ 

 IN RE THE MARRIAGE OF:   PETITIONER ORDER SEALING UNREDACTED PURSUANT TO WFCR 703A (Identify Sealed Document) vs. RESPONDENT 
Click to view table.
ITEMS IN THIS SEALED ENVELOPE SHALL BE SUPPLIED ONLY TO A PARTY TO THE CASE, AN ATTORNEY OF RECORD IN THE CASE, A JUDGE OF THE COURT OR OTHER AUTHORIZED COURT PERSONNEL, A DULY AUTHORIZED EMPLOYEE OR AGENT OF THE CABINET FOR HEALTH AND FAMILY SERVICES INVOLVED IN MATTERS ATTENDANT TO THE CASE, OR A PERSON AUTHORIZED TO DULY COPY BY SPECIFIC ORDER OF THE COURT. VIOLATIONS ARE PUNISHABLE BY CONTEMPT SANCTIONS.
 _________ 
, Judge
WARREN CIRCUIT COURT, DIVISION __
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COMMONWEALTH OF KENTUCKY  8th JUDICIAL CIRCUIT  WARREN CIRCUIT COURT — DIVISION  _________  FAMILY COURT  _____________________________________________________________________ , JUDGE CIVIL ACTION NO.  _____________________________________________________________________ 

 IN RE THE MARRIAGE OF:   PETITIONER v. RESPONDENT  PRELIMINARY  OR FINAL VERIFIED DISCLOSURE  STATEMENT ACKNOWLEDGMENT  (Attorney to designate Preliminary or Final)  **This form to be used only in response to AOC-238 or AOC-239**
Click to view table.
All sections must be completed. If an amount is unknown, write unknown, if the question is inapplicable, write n/a. If a question requires further documentation or an additional schedule, please attach.
I, _____________________________________________________________________ , declare under oath that my personal information is: 
Name:  _________ 
Address:  _________ 
 _________ 
 _________ 
Place of Birth:  _________ 
Date/Place of Marriage:  _________ 
Date of Separation:  _________ 
Spouse's Name:  _________ 
My occupation is:  _________ 
I am currently employed at: _________ 
I earn  _________  per  _________  and work  _________  hours
I am paid  _________  (weekly, bi-weekly, monthly, etc...)
My year to date earnings are  _________  (attach pay stubs)
********My monthly gross from my employment is  _________ 
I hereby acknowledge that the information contained in  _________ 's Mandatory Case Disclosure is a true and accurate reflection of the financial disputes in this matter and that there are no additional assets, debts or issue which require disclosure, to the best of my knowledge.  
If maintenance is an issue or there are property distribution issues, please proceed to use the full Mandatory Disclosure Form. 
LAY WITNESSES
 _________ 
 _________ 
 _________ 
 _________ 
 _________ 
 _________  
EXPERT WITNESS
Name the expert witnesses (doctors, accountants, etc...) you expect to testify for you at trial and the issue you expect them to address: 
 _________ 
 _________ 
 _________ 
 _________  
LENGTH OF TRIAL
 How many days do you expect this case to take?  _________  hours  _________  days 
OTHER LEGAL ACTIONS
 Please give the style of the case, the case number, name of the Court or administrative agency for any case you are a party to or have been a party to within the last year, as well as a brief description of the nature of the case and the present status:
 _________ 
 _________ 
 _________ 
 _________ 
REQUIRED ATTACHMENTS
1. My three most recent pay stubs from each employer
2. A full and complete copy of my last Federal Tax Return 
3. First page of my State Tax Return
I hereby certify that the information I have provided in this document is true to the best of my knowledge, information and belief.

 _________ 
PETITIONER/RESPONDENT
STATE OF KENTUCKY
COUNTY OF WARREN
I am paid  _________  (weekly, bi-weekly, monthly, etc...)
Subscribed and sworn to before me by _________  on this the  _________  day of _________ , 20 _________ . 
My commission expires:  _________ 
 _____________________________________________________________________ 
NOTARY  PUBLIC
KENTUCKY,  STATE AT LARGE
CERTIFICATE
IT IS HEREBY CERTIFIED that a copy of the foregoing Preliminary or Final Verified Disclosure Statement Acknowledgement  (with  attachments) was  mailed on this the _________  day of  ___________________ , 20 _________ .
 _____________________________________________________________________ 
 _____________________________________________________________________ 
 _____________________________________________________________________ 
 _____________________________________________________________________ 
Counsel for  _________ 
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COMMONWEALTH OF KENTUCKY  8th JUDICIAL CIRCUIT  WARREN CIRCUIT COURT — DIVISION  _________  FAMILY COURT  _____________________________________________________________________ , JUDGE CIVIL ACTION NO.  _____________________________________________________________________ 

 IN RE THE MARRIAGE OF:   PETITIONER SCHEDULING ORDER REGARDING DISCOVERY, AMENDMENT  OF PLEADINGS, EXPERTS AND MEDIATION VS. RESPONDENT    1. Motions to amend the pleadings shall be filed no later than  .   2.Petitioner shall identify experts in compliance with CR 26 by  .   3.Respondent shall identify experts in compliance with CR 26 by  .   4.Petitioner  shall identify any rebuttal experts in compliance with CR 26 by  .   5.All discovery, including discovery of experts by deposition, shall be completed by  .   6.The parties shall submit to mediation in an effort to resolve all permanent issues on or before  .   7.If mediation is unsuccessful, the parties shall, within 10 days of failed mediation, move the Court to set this matter for pre-trial and trial.
Click to view table.
This the  _________  day of  ___________________ , 20 _________ 
 _________ 
, Judge
WARREN CIRCUIT COURT, DIVISION __
HAVE SEEN AND AGREE:  
 _____________________________________________________________________ 
Counsel for Petitioner  
 _____________________________________________________________________ 
Counsel for Respondent 
CLERK, PLEASE SEND COPIES TO: 
Counsel for Petitioner
Counsel for Respondent
Assuming a service of petition date of July 15, 2011, I would typically propose the following schedule. Of course, some cases are much more complex than others. I think most attorneys will be able to set a schedule which fits the facts of their case.  And the order can be modified as well, with Court approval. 

 IN RE THE MARRIAGE OF:   PETITIONER SCHEDULING ORDER REGARDING DISCOVERY, AMENDMENT  OF PLEADINGS, EXPERTS AND MEDIATION VS. RESPONDENT    1. Motions to amend the pleadings shall be filed no later than  October 15, 2011 .   2.Petitioner shall identify experts in compliance with CR 26 by  December 15. 2011 .   3.Respondent shall identify experts in compliance with CR 26 by  January 15, 2012 .   4.Petitioner  shall identify any rebuttal experts in compliance with CR 26 by  February 1, 2012 .   5.All discovery, including discovery of experts by deposition, shall be completed by  March 1, 2012 .   6.The parties shall submit to mediation in an effort to resolve all permanent issues on or before  April 15, 2012 .   7.If mediation is unsuccessful, the parties shall, within 10 days of failed mediation, move the Court to set this matter for pre-trial and trial.
Click to view table.
This the  _________  day of  ___________________ , 20 _________ 
 _________ 
, Judge
WARREN CIRCUIT COURT, DIVISION __
HAVE SEEN AND AGREE:  
 _____________________________________________________________________ 
Counsel for Petitioner  
 _____________________________________________________________________ 
Counsel for Respondent 
CLERK, PLEASE SEND COPIES TO: 
Counsel for Petitioner
Counsel for Respondent
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COMMONWEALTH OF KENTUCKY  8th JUDICIAL CIRCUIT  WARREN CIRCUIT COURT — DIVISION  _________  FAMILY COURT  _____________________________________________________________________ , JUDGE CIVIL ACTION NO.  _____________________________________________________________________ 

 IN RE THE MARRIAGE OF:   PETITIONER RULE OF CONTEMPT REQUIRING (PETITIONER/RESPONDENT)  TO APPEAR AND SHOW CAUSE; SETTING CONTEMPT  HEARING VS. RESPONDENT 
Click to view table.
SERVE BY: Warren County Sheriff
    Petitioner/Respondent
    Address of Petitioner/Respondent
This matter having come before the Court on the  _________ 's Motion for Rule of Contempt why the Petitioner/Respondent,  _________ , should not be held in contempt for  _________  and the Court being sufficiently advised:
IT IS HEREBY ORDERED:
The Petitioner/Respondent,  _________ ,  shall appear before this Court on theday of _________ , 2012 at _________  at the Warren County Justice Center, 3rd Floor, Bowling Green, Kentucky; Judge  _________ 's courtroom; and show cause why he/she should not be held in contempt and sanctioned for failure to comply with the prior orders or judgment of this Court. Pursuant to Lewis v. Lewis , 875 S.W.2d 862 (Ky. 1993) the Petitioner/Respondent is hereby informed that the Court is considering incarceration as a sanction against him/her, and he/she is advised of his/her right to counsel. If the Petitioner/Respondent maintains that he/she is entitled to appointment of counsel as an indigent under KRS Chapter 31, then not later than  _________  20 _________ , the Petitioner/Respondent shall file with the Clerk of this Court an Affidavit of indigency and shall contact the Warren County Public Advocate, who shall appear with the Petitioner/Respondent at this show cause proceeding on  _________ ,  20 _________ , at  _________  for possible appointment to represent the Petitioner/Respondent pursuant to Lewis v. Lewis , supra.
The Warren County Sheriffs office shall cause a copy of this Order to be served upon the Petitioner/Respondent by personally delivering same to him/her and shall make due return the Court evidencing such service.
In the event the Petitioner/Respondent, _________ , fails to appear, a contempt finding will be entered  and a warrant  of arrest issues against the Petitioner/Respondent,  _________ . 
 _________ 
, Judge
WARREN CIRCUIT COURT, DIVISION __
PROOF OF SERVICE 
Comes  _____________________________________________________________________  a duly authorize peace officer with the power to serve process in civil and/or criminal actions in Warren County, Kentucky.   He/she hereby affirms that a true and correct copy of the  _____________________________________________________________________ 's Motion to Show Cause Order and Notice of Hearing before Judge  _____________________________________________________________________  was personally delivered to the Petitioner/Respondent, _____________________________________________________________________ , on the  _________  day of  ___________________ , 20 _________ . 
 _________ 
PEACE OFFICER
CLERK SEND COPIES TO:
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COMMONWEALTH OF KENTUCKY  8th JUDICIAL CIRCUIT  WARREN CIRCUIT COURT — DIVISION  _________  FAMILY COURT  _____________________________________________________________________ , JUDGE CIVIL ACTION NO.  _____________________________________________________________________ 

 IN RE THE MARRIAGE OF:   PETITIONER EX PARTE KRS 406.160(2)(b) MOTION FOR TEMPORARY CHILD SUPPORT VS. RESPONDENT 
Click to view table.
Comes the Petitioner,  _________ , by counsel, and hereby moves the Court for an Order granting him/her temporary child support for the minor children,  _________  having been born on  _________  and  _________  having been born on  _________ .
The Petitioner requests the Court to grant him/her child support in accordance with the statutory guidelines. The Petitioner attaches hereto as Exhibit 1 a child support calculation based upon his/her best estimates regarding income of the parties. This calculation is based upon the Petitioner's monthly gross income of $ _________ . The Petitioner estimates the Respondent's gross monthly income to be $  _________ 
WHEREFORE, the Petitioner respectfully request the Court to enter an Order so finding.
This the  _________  day of  _________ ,  20_.
This matter having come before the Court on the  _________ 's Motion for Rule of Contempt why the Petitioner/Respondent,  _________ , should not be held in contempt for  _________  and the Court being sufficiently advised:
IT IS HEREBY ORDERED:
The Petitioner/Respondent,  _________ ,  shall appear before this Court on theday of _________ , 2012 at _________  at the Warren County Justice Center, 3rd Floor, Bowling Green, Kentucky; Judge  _________ 's courtroom; and show cause why he/she should not be held in contempt and sanctioned for failure to comply with the prior orders or judgment of this Court. Pursuant to Lewis v. Lewis , 875 S.W.2d 862 (Ky. 1993) the Petitioner/Respondent is hereby informed that the Court is considering incarceration as a sanction against him/her, and he/she is advised of his/her right to counsel. If the Petitioner/Respondent maintains that he/she is entitled to appointment of counsel as an indigent under KRS Chapter 31, then not later than  _________  20 _________ , the Petitioner/Respondent shall file with the Clerk of this Court an Affidavit of indigency and shall contact the Warren County Public Advocate, who shall appear with the Petitioner/Respondent at this show cause proceeding on  _________ ,  20 _________ , at  _________  for possible appointment to represent the Petitioner/Respondent pursuant to Lewis v. Lewis , supra.
The Warren County Sheriffs office shall cause a copy of this Order to be served upon the Petitioner/Respondent by personally delivering same to him/her and shall make due return the Court evidencing such service.
In the event the Petitioner/Respondent, _________ , fails to appear, a contempt finding will be entered  and a warrant  of arrest issues against the Petitioner/Respondent,  _________ . 
 _________ 
, Judge
WARREN CIRCUIT COURT, DIVISION __
PROOF OF SERVICE 
Comes  _____________________________________________________________________  a duly authorize peace officer with the power to serve process in civil and/or criminal actions in Warren County, Kentucky.   He/she hereby affirms that a true and correct copy of the  _____________________________________________________________________ 's Motion to Show Cause Order and Notice of Hearing before Judge  _____________________________________________________________________  was personally delivered to the Petitioner/Respondent, _____________________________________________________________________ , on the  _________  day of  ___________________ , 20 _________ . 
 _________ 
PEACE OFFICER
CLERK SEND COPIES TO:
VERIFICATIONThe Petitioner,  _____________________________________________________________________ , states that he/she has read the foregoing motion and that the factual statements contained therein are true and correct to his/her best belief and knowledge.  
STATE OF KENTUCKY 
COUNTY OF WARREN 
Subscribed and sworn to before me by  _____________________________________________________________________  this the day of  ___________________ ,20 _________ .   
 _________ 
NOTARY PUBLIC
My Commission Expires:  _______________________________________  
Certificate of Service: 
This will certify that a true copy of this foregoing was this the day of  _______________________________________ , 20 _________  placed with the Civil Summons to be served upon the Respondent at the following: 

 COMMONWEALTH OF KENTUCKY 8th JUDICIAL CIRCUIT  WARREN  CIRCUIT COURT — DIVISION  FAMILY COURT , JUDGE  CIVIL ACTION NO.  IN RE: THE MARRIAGE OF: PETITIONER, FINDINGS OF FACT AND CONCLUSIONS OF LAW VS. RESPONDENT. This matter came before the Court upon the Petitioner's ex parte motion for temporary child support. Petitioner provided the Court with an affidavit stating the number of children of the marriage and the information required to calculate child support pursuant to KRS § 403.212(2)(g).   Pursuant to KRS § 403.160(2)(b), the Court may award temporary child support on a party's ex parte motion.  The statute states: All parties are responsible for registration, scheduling and attending this program. Upon a showing of good cause, either party may move the court to enter an order for temporary child support without written or oral notice to the adverse party. After reviewing the affidavit ..., the court may issue a temporary child support order based upon the child support guidelines. The order shall provide that the order becomes effective seven (7) days following service of the order and movant's affidavit upon the adverse party unless the adverse party, within the seven (7) day period, files a motion for a hearing before the court. The motion for a hearing shall be accompanied by the affidavit... Pending the hearing, the adverse party shall pay child support in an amount based upon the guidelines and the adverse party's affidavit. The child support order entered following the hearing shall be retroactive to the date of the filing of the motion for temporary support unless otherwise ordered by the court. Having reviewed Petitioner's ex parte motion and affidavit the Court finds Petitioner to be in compliance with the above state statute. The Court makes the award in the best interests of the child(ren) so that their needs can be met while the parties proceed to mediation. Therefore, pursuant to KRS § 403.212, the Kentucky Child Support Guidelines, and Petitioner's affidavit, Respondent,   shall  pay temporary child support in the amount of   dollars ($ ) per month pending further orders. Petitioner stated in her affidavit that she has an annual gross income of  dollars ($ ). The Court finds Petitioner's gross monthly income to be  dollars ($ ). Petitioner further stated in the affidavit that Respondent's annual income is   dollars ($ ). The Court finds Respondent's gross monthly income to be   dollars ($ ). Thus, the parties' combined gross monthly income is   dollars ($ ). Petitioner's portion of the combined monthly income is % and Respondent's portion is  %. The base monthly child support for two children with the parties' combined monthly income is   dollars ($ ). The child care expense is    dollars ($ ) per month.  The health insurance is   dollars ($ ) per month for the minor child(ren).  Thus, the total support obligation is   dollars ($ ) per month.  As Respondent has  % of the parties' combined monthly income, he is responsible for  % of the monthly child support obligation. Therefore, Respondent's child support obligation is   dollars ($  per month. Respondent shall also pay  % of the minor child's medical, prescription drug, dental, and vision expenses, not covered by or reimbursed by insurance. Respondent's child support payments are due the first of each month and shall be remitted to the Division of Child Support, P.O. Box 15059, Lexington, Kentucky 40512. It is mandatory that the following information appear on the check or money order in order for the monies to be distributed to the proper party: (1) IV-D Number (this is the account number); (2) Non-Custodial Parent's Social Security Number; and (3) the child's name. WHEREFORE, IT IS HEREBY ORDERED AND ADJUDGED  that Petitioner's motion  for temporary child support is  GRANTED . Respondent's child support obligation shall be   dollars ($ ) per month.  Respondent shall also pay  % of the minor child's medical, prescription drug, dental and vision expenses not covered or reimbursed by insurance.   IT IS FURTHER ORDERED AND ADJUDGED  that Respondent shall make his/her child support payment on the first of each month by mailing it with the required information to the Division of Child Support at the address stated above. IT IS FURTHER ORDERED AND ADJUDGED  that the Division of Child Support shall  mail the monthly child support to the Petitioner at  . This Order shall become effective within seven (7) days of service on the Respondent of the Order and Petitioner's affidavit. Respondent may within a seven (7) day period file a motion for a hearing on this matter. If a motion for a hearing is so filed by Respondent, he/she shall continue paying the child support amount ordered above pending the outcome of the hearing. This  day of  , 20 , JUDGE  WARREN CIRCUIT COURT, DIVISION_  Clerk send copies to:
Click to view form.
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 COMMONWEALTH OF KENTUCKY 8th JUDICIAL CIRCUIT  WARREN  CIRCUIT COURT — DIVISION  FAMILY COURT , JUDGE  CIVIL ACTION NO.  IN RE: THE MARRIAGE OF: PETITIONER TIME-SHARING/VISITATION GUIDELINES   ¨ and RESPONDENT ********************* The  following  are  the  standard  guidelines  for  parents  and  the  court  in  establishing  time- sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule, and the final schedule established by the court or agreed to by the parties may or may not be what these guidelines suggest. As used in these guidelines, the primary residential parent is referred to as “Parent One,” and the other parent is referred to as “Parent Two.” Check if Applicable ¨ 1. REGULAR TIME-SHARING/VISITATION.  Parent Two  may exercise time- sharing/visitation on alternate weekends from Friday evenings at 6:00 p.m. to Sunday evenings at 6:00 p.m.  Parent Two  shall pick the child up for visitation on Friday evening and the  Parent One  shall pick the child up at the conclusion of the time-sharing/visitation period on Sunday evening.  Parent Two  may also exercise time-sharing/visitation Thursday evenings following the weekend visit from 5:30 p.m. to 7:30 p.m., and shall be responsible for all transportation. The location for the pickup and drop off of the child shall be at the usual residence of the parent whom the child is with unless otherwise agreed upon by the parties or ordered by the court. ¨ 2. EXCHANGES. The child and  Parent One  have no duty to await  Parent Two  for more than thirty (30) minutes after the scheduled time-sharing/visitation exchange. If  Parent Two  is more than thirty (30) minutes late, he/she shall forfeit that time-sharing/visitation period. A parent has the right to refuse time-sharing/visitation or to return the child to the other parent if the parent receiving the child is under the influence of intoxicants or drugs. If this should occur, the party refusing time- sharing/visitation or the return of the child shall give immediate notice to the court.  ¨ 3. CERTAIN HOLIDAYS. For the purpose of time-sharing/visitation, the following holidays shall be divided between the parents:    (1)New Years Day  (3) Easter  (5) July 4th   (2) Martin Luther King Day  (4) Memorial Day   (6) Labor Day ¨ In the odd-numbered years (i.e. 2011),  Parent One  shall have the child on the odd-numbered holidays (left column) and  Parent Two  shall be awarded time-sharing/visitation on the even-numbered holidays (right column). In the even-numbered years (i.e. 2012),  Parent Two  shall be awarded time-sharing/visitation on the odd-numbered holidays and  Parent One  shall be awarded the even-numbered holidays. Time-sharing/visitation shall be from 9:00 a.m. until 9:00 p.m., unless the child is in school that day, in which case time-sharing/visitation  shall take place from 5:00 p.m. to 9:00 p.m. ¨ 4. CHRISTMAS HOLIDAY. Parents are encouraged to recognize and honor one another's Christmas holiday observances and traditions with extended families. Specifically, parents should be flexible to accommodate travel times and distances, and do their best to avoid scheduling events which interfere with the other parent's scheduled time. If parents are of different religious faiths, each parent shall recognize the other's religious holidays, if celebrated, and alternate holidays similarly. The location for the pick up and drop off of the child shall be at the usual residence of the parent whom the child is with unless otherwise agreed upon by the parties or ordered by the court. ¨ A.The Christmas holiday shall be divided into two periods. Period A shall be the seven-day period ending December 24 at 8:00p.m. Period B shall be the seven-day period commencing December 24 at 8:00p.m. The exchange at the beginning of Period A and the end of Period B shall be 12:00 noon. If the commencement of Period A occurs prior to the school recess, then Period A shall not commence until school is recessed.  In odd-numbered years (i.e. 2011), Parent Two shall have Period A and  Parent One  shall have Period B. In even numbered years (i.e. 2012),  Parent One  shall have Period A and  Parent Two  shall have Period B.  The receiving party shall pick up the child. -OR- ¨ B.  Each year at Christmas  Parent One  shall be allowed to have Christmas Day with the child, and  Parent Two  shall be allowed time-sharing/visitation with the child from 1:00 p.m. to 9:00 p.m. on Christmas Eve.  Parent Two  also shall be allowed time-sharing/visitation with the child from 1:00 p.m. on December 26 until 6:00 p.m. on December 31.  Parent Two  shall pick up the child at the beginning of the time-sharing/visitation period which begins on December 26 and Parent One shall pick up the child at the conclusion of the time-sharing/visitation period on December 31. -OR- ¨ 5. MOTHER'S/FATHER'S DAY. On Mother's Day and Father's Day, no matter whose turn for time-sharing/visitation, the appropriate parent shall be awarded time-sharing/visitation with the child. Time-sharing/visitation shall be from 9:00 a.m. to 9:00 p.m. ¨ 6. EXTENDED SUMMER TIME-SHARING/VISITATION. For a child four (4) years or older,  Parent Two  shall have a four-week (4) time-sharing/visitation period each summer provided there shall be no continuous time-sharing/visitation of longer than two weeks at a time. For a child between the age of two (2) and four (4),  Parent Two  shall be awarded two (2) weeks time- sharing/visitation. For a child between the age of one (1) and two (2),  Parent Two  shall be awarded one (1) week of time-sharing/visitation. For a child under the age of one (1),  Parent Two  shall be awarded time-sharing/visitation for three (3) days. Parent Two  shall pick up the child at the beginning of the summer time-sharing/visitation period and  Parent One  shall pick up the child at the conclusion of the time-sharing/visitation period.  The location for the pick up and drop off of the child shall be at the usual residence of the parent whom the child is with unless otherwise agreed upon by the parties or ordered by the court.  Parent Two  shall specify to  Parent One  when he/she wishes the summer time-sharing/visitation period to take place at least sixty (60) days prior to the summer time-sharing/visitation period. Each party shall give the other party at least sixty (60) days notice of a scheduled work vacation in order that the parties may work together to give the vacationing party extra time-sharing/visitation provided the child does not miss school or his/her previously scheduled activities. Parent One shall have 14 days of uninterrupted time with the child during the summer. Parent One shall specify to Parent Two when he/she wishes the uninterrupted time to take place at least sixty (60) days prior to the uninterrupted time. Parent who does not have child shall have reasonable telephonic  communication. During the summer, the regular time-sharing/visitation schedule with a child four (4) years or older shall be suspended. Otherwise, for all other children, Parent One shall not have time- sharing/visitation with the child while Parent Two is exercising extended summer time- sharing/visitation.  ¨ 7. SPRING/FALL BREAK (CITY SCHOOLS). If the child is in the city school system,  Parent Two  shall be entitled to one (1) week of time-sharing/visitation with the child during spring break each year, and the fall break period in alternating years. In years during which  Parent  One  exercises Thanksgiving Holiday time-sharing/visitation,  Parent Two  shall have the first week of spring break and fall break, and  Parent One  shall have the second week of spring break. In years during which  Parent Two  exercises Thanksgiving Holiday time-sharing/visitation,  Parent One  shall have the first week of spring break and fall break, and  Parent Two  shall have the second week of spring break. The time-sharing/visitation period shall take place from Saturday at noon until the following Saturday at noon.  Parent Two  shall pick up the child at the beginning of the spring or fall break and  Parent One  shall pick up the child at the conclusion of the spring or fall break. The location for the pick up and drop off of the child shall be at the usual residence of the parent whom the child is with unless otherwise agreed upon by the parties or ordered by the court. This time-sharing/visitation schedule is not designed to disrupt the alternating weekend time-sharing/visitation periods just prior to and after the spring or fall time-sharing/visitation. If the child is attending the inter-session program offered in the city school system then the parent with whom the child is residing during the inter-session program shall be responsible for assuring the child's attendance at the inter-session program. ¨ 8. SPRING/FALL BREAK (COUNTY SCHOOLS). If the child is in the county school system,  Parent Two  shall have the child in alternating years for either the one (1) week spring break or the one (1) week fall break. The time-sharing/visitation shall take place from Saturday at noon until the following Saturday at noon.  Parent Two  shall pick up the child at the beginning of the spring or fall break and  Parent One  shall pick up the child at the conclusion of the spring or fall break. The location for the pick up and drop off of the child shall be at the usual residence of the parent whom the child is with unless otherwise agreed upon by the parties or ordered by the court. This time- sharing/visitation schedule is not designed to disrupt the alternating weekend time-sharing/visitation just prior to and after the spring or fall break time-sharing/visitation. Unless otherwise agreed, the first spring break vacation with  Parent Two  shall take place in the first full calendar year following the year in which the Decree of Dissolution of Marriage or time-sharing/visitation order was entered. ¨ 9. EASTER CONFLICT. Should Easter fall during a spring break when the child is with  Parent One  and it is  Parent Two 's turn to have time-sharing/visitation with the child for Easter vacation, then an additional non-scheduled time-sharing/visitation day shall be granted to  Parent Two . ¨ 10. BIRTHDAY. The child shall celebrate his/her birthday in the home of  Parent One , unless it falls on a time-sharing/visitation day. If Parent Two does not have the child on the child's birthday, then an additional non-scheduled time-sharing/visitation day shall be granted so that Parent Two may give the child a birthday, if desired. ¨ 10. THANKSGIVING HOLIDAY. During years Parent Two does not have the child for fall break, Parent Two may exercise time-sharing/visitation with the child for the four (4) day Thanksgiving holiday. Time-sharing/visitation shall begin at 9:00 a.m. Thursday morning and end at 6:00 p.m. Sunday evening. For a child under the age of one (1), time-sharing/visitation shall begin at 9:00 a.m. Thursday and end at 6:00 p.m. Saturday. Parent Two shall pick up the child at the beginning of the Thanksgiving time-sharing/visitation period, and Parent One shall pick up the child at the conclusion of the Thanksgiving time-sharing/visitation period. The location for the pick up and drop off of the child shall be at the usual residence of the parent whom the child is with unless otherwise agreed upon by the parties or ordered by the court. ¨ 11. CHILD RESTRAINT SEAT. Both parents shall be required to secure the child in a child restraint system when transporting the child, as provided in KRS 189.125(2). ¨ 12.TIME-SHARING/VISITATION PRIORITIES. If the Regular Time-sharing/Visitation conflicts with Holiday Time-sharing/Visitation or vacation, the Holiday Time-sharing/Visitation or vacation shall take precedence. If a vacation conflicts with Holiday Time-sharing/Visitation, the Holiday Time-sharing/Visitation shall take precedence. 13.OTHER  This  day of  , 20 JUDGE, WARREN CIRCUIT   COURT DIVISION FAMILY COURT If the action is agreed, the parties shall sign as have seen and agreed: HAVE SEEN AND AGREED: Petitioner, Parent  (One or Two)  Respondent, Parent  (One or Two)  Clerk Copy:
Click to view form.
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DUTIES OF THE MEDIATOR 
Text
The mediator has a duty to define and describe the process of mediation and its costs during an orientation session with the parties at the commencement of the mediation conference.  The orientation should include the following:
 	1.  A description of the roles and responsibilities of the mediator, counsel, and the parties;
 	2.  The fees per session; 
 	3.  A statement that any agreement reached will be reached by mutual consent of the parties;
 	4.  An explanation that mediation differs from other forms of conflict resolution including therapy, counseling, arbitration, and the practice of law;
 	5.  A description of the circumstances under which the mediator may meet privately with either of the parties and their counsel, if represented, or with any other person, i.e., during scheduled mediation, the mediator may meet and consult privately with any party or parties and their counsel; 
 	6.  An explanation that statements made during mediation hearings by any party shall be privileged, exempt from subpoena and discovery, and shall not be admissible in any proceeding for any purpose.  Such statements shall also be deemed confidential except for the purposes of the mediator reporting to the court as outlined in these Rules and will be released to no other person or agency without the express written consent of both of the parties to the dispute.  The only exception is that the mediator shall be responsible for reporting abuse according to KRS 209.030 and KRS 620.030; 
 	7.  The acquisition of any information necessary to define the disputed issues;  
 	8.  An explanation by the mediator that during the process of mediation the parties may, by agreement, employ a third party to help resolve factual disputes, e.g. valuation of assets, determination of tax consequences, psychological evaluations, child custody evaluations, etc...;
 	9.  A statement by the mediator that he/she shall conduct the mediation in accordance with these results; and 
 	10.  Scheduling by the mediator of any further mediation sessions for the parties.
MEDIATOR'S  CHARGES
 	1.  A mediator shall give a written explanation of the fees and related costs, including time  and manner of payment, to the parties prior to the mediation.  The explanation shall include the basis for and amount of charges, if any, for:
 		a.  Mediation sessions;
 		b.  Preparation for sessions;
 		c.  Travel time;
 		d.  Postponement or cancellation of mediation sessions by the parties and the circumstances under which such charges will normally be assessed or waived;
 		e.  Preparation of the parties' written mediation agreement if prepared by the mediator; and 
 		f.  All other items billed by the mediator.
 	2.  A mediator should provide mediation services pro bono or at a reduced rate of compensation whenever appropriate.
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Preamble
Text
The following Rules of Practice and Procedure are adopted in order to promote and facilitate the fair and efficient administration of justice in the Courts of the 8th Judicial District. These rules are designed to inform the public as to how the court system operates, to assist the practitioner in the presentation of cases, and to generally enhance the dignity of and respect for the local court system. The overriding purpose of these rules is to provide for the fair, prompt and consistent administration of justice in the 8th Judicial District.
I.
General Provisions.
101.  Courts of the 8th Judicial District. 
102.  Court Sessions. 
101.  Courts of the 8th Judicial District.
Text
A.)  There are three (3) Divisions of the 8th Judicial District: Division I, Judge JoAnn S. Coleman, presiding, Division II, Judge Henry J. Potter, Jr., presiding, and Division III, Judge Sam C. Potter, Jr., presiding. Due to a lack of space in the Justice Center all three Divisions of the Warren District Court rotate between courtroom 122, 104, and 138 all on the first floor of the Justice Center, 925 Center Street Bowling Green, Kentucky.
B.)  All three courts consist of (1) a Criminal Division, (2) a Juvenile Division, (3) a Civil Division which includes (a.) regular civil cases up to $4,000.00, student driver's license reinstatement, evictions, child support, and uresa actions (4) Small Claims Division, (5) Domestic Violence Division, (6) a Probate Division, and (8) Involuntary Hospitalization/Admission and Disability. In order to evenly divide the cases among the three Judges of the Warren District Court all new cases filed under Civil, Small Claims; Domestic, Probate, Involuntary Hopitalization/Admission and Disability are assigned to a specific Judge of the Warren District Court by a computer program in the Clerk's Office. The new Juvenile cases are assigned a Judge by means of a “card draw” which is done by a Juvenile Clerk. If a juvenile already has a file established the new petitions will be assigned a trailer number and put with the original case file with the original Judge.
C.)  The Divisions of this Court alternate jail and on call weeks beginning on Friday at 12:00 p.m. and ending on the following Friday at 12:00 p.m. For example: if Division II is on call he will handle the cases from jail and will be having mostly criminal cases this week while Divisions I and III will be having mostly civil cases this week.
D.)  All traffic citations and misdemeanor citations will be docketed with the Judge on call according to the outline in CPR 101 section C, above.
102.  Court Sessions.
Text
The divisions specified above contain separate sessions and follow the rules set forth herein. Matters shall be scheduled on the dates and times designated in the Court schedule attached to these rules. However, due to the enormous case load in this District all Divisions try to work with the parties coming before the Court and in certain circumstances determined by the Court the schedule is altered to assist the parties before the Court.
II.
Criminal Practice.
201.  Pretrial Motions. 
202.  Guilty Pleas. 
203.  Pretrial Conferences and Jury Trials. 
204.  Search Warrants. 
205.  Uniform Schedule of Bail and Prepayable Schedule. 
201.  Pretrial Motions.
Text
To facilitate the preparation of motion dockets and preparation by the Court, all motions shall be in writing and shall be filed and served no later than forty-eight (48) hours prior to the scheduled hearing [See CPR 102], excluding Saturdays, Sundays, and holidays, if service is made in person. If copies to opposing counsel and the Court are served by mail, said motion must be filed no later than five (5) days prior to the day of the scheduled hearing. Copies of all motions filed shall be served or mailed to the Court. Counsel may schedule motions by contacting the Judge's office. Motions for continuances must be in writing. Dispositive motions, discovery issues, motions to continue and foreseeable evidentiary motions shall be scheduled to be heard at least three days prior to the jury trial and will not be heard on the trial date except for good cause shown.
202.  Guilty Pleas.
Text
When the Defendant's case has been scheduled for trial, all reasonable efforts shall be made to prevent unnecessary delay of the trial and inconvenience to the jury. Attorneys and Defendants are to use their best efforts toward settlement and should exhaust completely all efforts toward settlement no later than ten (10) days prior to trial.
203.  Pretrial Conferences and Jury Trials.
Text
Pretrial Conferences will be held as a matter of course in all criminal and traffic cases in which a jury trial has been requested. If an agreement cannot be reached at this conference, the Defendant's case will be scheduled for trial by jury or the Court.
Due to the enormous volume of District Court Jury Trials and the need to maintain public confidence, respect and participation, the following rules shall be strictly observed. Continuances will be granted only for good cause shown. Every effort shall be made by court and counsel to promote efficiency, to maintain decorum and to avoid inconvenience to the jury panel. The County Attorney or a representative therein shall inform the court and Counsel of the anticipated order of trials at least one day prior to the trial. All Counsel, Defendants and witnesses shall be present fifteen (15) minutes prior to the scheduled starting time of the trial. Counsel, defendants and witnesses for cases which are not anticipated to be heard first shall nevertheless report and remain available for trial unless otherwise informed by the Court. Counsel and Defendants shall be seated at counsel table at the scheduled trial time to announce ready for trial unless otherwise informed by the Court.
204.  Search Warrants.
Text
Copies of all search warrants and supporting affidavits shall be filed in the Clerk's office pursuant to RCr 13.10. An executed copy shall be filed by the executing officer in the Clerk's office within forty-eight hours (48) hours of execution. If an arrest results therefrom, the above papers shall be placed in the case jacket of the Defendant. Supporting affidavits shall be sworn to before a District Judge.
205.  Uniform Schedule of Bail and Prepayable Schedule.
Text
The Court adopts the Uniform Schedule of Bail as an authorized method of Pretrial release pursuant to RCr 4.20. The Court also adopts the prepayable schedule for traffic offenses etc., set out in KRS 431.451.
III.
Juvenile Division.
301.  Proceedings. 
302.  Motions. 
303.  Emergency Motions. 
301.  Proceedings.
Text
All proceedings in Juvenile Division shall be conducted pursuant to the Unified Juvenile Code, KRS Chapter 600 to 645, as amended. The Court is aware of and available for emergency circumstances that arise due to the enormous case load in this District.
302.  Motions.
Text
Motions shall be filed and served as set out in CPR 201, but shall be scheduled during regular sessions of the Juvenile Division.
303.  Emergency Motions.
Text
In cases wherein the Court has reason to believe a child may be endangered, the Court may issue ex parte emergency orders. The Court may authorize such actions as it deems necessary to protect a child by telephonic conference, if circumstances require, and then enter the appropriate written orders at the earliest possible time.
IV.
Civil Practice.
401.  Times for Motions. 
402.  Service of Motions. 
403.  Motions Under CR 78(2). 
404.  Continuances. 
405.  Copies to Court. 
406.  Default Judgments. 
407.  Trials. 
408.  Pretrial Conferences. 
409.  Instructions to the Jury. 
410.  Settlements. 
411.  Subpoenaed. 
401.  Times for Motions.
Text
Motions shall be scheduled for the days and times indicated on the Court schedule. The Clerk's office shall maintain a Civil Motion docket, and shall docket each motion in the order that is filed. Counsel should contact the Clerk's office to obtain a date for hearings. If counsel or parties have special needs then they may contact the Judge's office directly with these needs. The Court assumes that each hearing will take no longer than fifteen (15) minutes. The Court requests counsel to obtain a special day and time from the secretary of the District Judge to hear motions that will last longer than fifteen (15) minutes.
402.  Service of Motions.
Text
Motions shall be in writing, except motions made orally during trial. Service of motions shall be outlined as in CPR 201.
403.  Motions Under CR 78(2).
Text
Motions may be made pursuant to CR 78(2), which provides for the determination of motions without oral hearings upon brief written statements of reasons in support or opposition of the motion. The movant shall state the motion is made pursuant to CR 78(2), and shall direct the opposing attorney's attention to the fact that under this local rule the motion may be granted routinely by the Court within ten (10) days after filing unless an objection is received or a response filed. Should the party opposing the motion wish to have an oral hearing he may so state in his response, and after contacting the Clerk's office as outlined above, shall proceed to set the motion for a Motion Day.
404.  Continuances.
Text
An attorney who will be unable to be present at the time set for a motion shall immediately contact the opposing attorney and attempt to establish a mutually agreeable time for the hearing. Should this prove unsuccessful, the party desiring a continuance shall file a motion for continuance in writing. The Court will then consider the motion for continuance, and determine whether to reschedule the hearing or hold it for compelling reasons.
405.  Copies to Court.
Text
Counsel should mail a copy of each written motion to the Court when the original is filed with the Clerk's office. This will allow the Court to review the motion and supporting memoranda or affidavits prior to the hearing.
406.  Default Judgments.
Text
A party seeking a Default Judgment shall first file a written motion and notice for such judgment only after verifying service of the Defendant with the District Court Clerk's Office. All such motions shall be heard ex parte and shall not be scheduled on the Civil Motion Docket. The motions shall be accompanied by an affidavit in full compliance with 50 USCA, Appl. Sec. 520, and the certificate required by CR 55.01. The judgment must also contain a statement by the attorney for the party seeking such a judgment confirming with the certificate required by CR 55.01.
407.  Trials.
Text
A party desiring a jury trial must demand it as provided in CR 38.02 and, otherwise, the Court may consider any right thereto waived, and the trial, if any, may be heard by the Court.
408.  Pretrial Conferences.
Text
At its discretion the Court may require the parties to meet in order to discuss and narrow the issues. Parties should be prepared to stipulate facts as to the admissibility of certain documents or other such evidence, to agree upon the issues to be tried.
409.  Instructions to the Jury.
Text
Instructions to the jury shall be tendered to the Court at the scheduled Pretrial Conference immediately prior to the trial date or if no Pretrial is scheduled ten (10) days prior to the scheduled jury trial.
410.  Settlements.
Text
All parties shall notify the Court not less than forty-eight (48) hours prior to a trial of a civil case of any settlement therein.
411.  Subpoenaed.
Text
All subpoenas to be served by the Sheriff shall be delivered to his office at least ten (10) days prior to the trial date. No continuances will be granted due solely to the failure to have a witness subpoenaed unless it is certified that this rule was complied with or other good cause is shown.
V.
Small Claims Division.
501.  Times for Motions and Trials. 
502.  Service of Motions, Motions Under CR 78(2), Continuances, Copies to the Court, Settlements, and Subpoenas. 
501.  Times for Motions and Trials.
Text
Motions and trials shall be scheduled for the days and times indicated on the court schedule following these rules. The Clerk's office shall maintain a Small Claims docket along with a Small Claims motion docket, and shall docket each motion in the order that it is filed. The Court requests counsel to obtain a special day and time from the secretary of the District Judge to hear cases that may take longer than the usual Small Claims case or cases with special requirements.
502.  Service of Motions, Motions Under CR 78(2), Continuances, Copies to the Court, Settlements, and Subpoenas.
Text
The Court follows the same rules as set out in CPR 401, 402, 403, 404, 405, and 409.
VI.
Domestic Violence Division.
601.  Policy and Procedure. 
601.  Policy and Procedure.
Text
The Court follows the “ADMINISTRATIVE ORDER REGARDING DOMESTIC VIOLENCE PROTOCOL FOR THE EIGHTH JUDICIAL DISTRICT” dated December 17, 1996. (Copy attached Appendix 1 and on file with Warren Circuit Court Clerk).
VII.
Probate Practice.
701.  Petitions for Probate. 
702.  Proof of the Execution of Wills. 
703.  Notice and Waiver. 
704.  Bond and Surety. 
705.  Petitions to Dispense With Administration. 
706.  Probate Docket. 
707.  Settlements. 
708.  Compensation. 
701.  Petitions for Probate.
Text
To commence the probate of a decedent's estate, a petition for the appointment of a fiduciary, probate of a will, or similar initial pleading shall be filed in the Probate Division of the Clerk's office, and all required fees paid. Normally, AOC 81-805 may be used.
There shall be filed with the petition a completed fiduciary bond form (e.g., AOC 825) with the amount left blank.
702.  Proof of the Execution of Wills.
Text
No Will offered for probate will be accepted unless proof is submitted to the Court regarding its due execution. This proof may be in the form of oral testimony before the Court, or affidavit.
703.  Notice and Waiver.
Text
Unless the person seeking appointment as a personal representative is a named Executor in a Will offered for probate notice of the hearing on the appointment must be given to all heirs at law. This notice must be in writing. Notice may be by ordinary mail at least five (5) days before the hearing. Proof of service in the form of a copy of the mailed notices and a certificate of service shall be filed in the record with the petition requesting appointment. In lieu of such notice, the Court will accept a waiver from each heir indicating that he or she does not desire to attend the hearing.
704.  Bond and Surety.
Text
The personal representative shall be required to make a bond. The amount of this bond shall be the estimated value of the estate for which the fiduciary is entrusted, but the value of real estate will be excluded unless the will grants the power of sale or the fiduciary has petitioned the Court to sell the real estate. Surety will be excused where the Will requests that surety not be required or, in the discretion of the Court; where it is deemed unnecessary for the protection of the estate or in instances where a waiver of surety is executed by all parties in interest and filed. Trust companies may pledge their capital stock in the amount of the bond.
705.  Petitions to Dispense With Administration.
Text
When there are no probatable assets, or under the appropriate circumstances, the Court may order that administration of the estate be dispensed with. Such orders may be entered upon a petition requesting such relief being filed.
706.  Probate Docket.
Text
The Court shall consider probate cases after they have been placed on the Probate Docket as indicated above. Petitions should be filed no later than the preceding day. The Clerk's office maintains a Probate docket and all probated matters shall be placed on a docket and the Court shall enter appropriate orders at the earliest date. If you have special circumstances and need a hearing date other than the regular probate day you may call the Judge's office directly.
707.  Settlements.
Text
All settlements must comply with statutory requirements and be sufficiently detailed to give the Court enough information to approve it. Informal settlements may be submitted in accordance with KRS 395.605.
708.  Compensation.
Text
Any request for compensation made by a personal representative or an attorney for the estate must be clearly itemized in the final settlement for approval by the Court.
VIII.
Involuntary Hospitalization/Admission.
801.  Procedure of Mental Health Cases. 
802.  Court Dates. 
803.  Disability Procedures. 
801.  Procedure of Mental Health Cases.
Text
The District Judges are on call 24 hours a day for emergency procedures. Warren County is the only county in the State with a Pilot Program regarding Mental Health cases. Arrangements have been made with the Medical Center, whereby if a mentally ill person voluntarily agrees to be admitted into the Medical Center without certification this is done without the District Judge. If the person is certified then the case is handled in District Court. If the person will not agree to enter the Medical Center the District Judge is called for Involuntary Hospitalization/Admission.
If a person is believed to be mentally ill and a threat to themselves or others this person may be taken to the Medical Center for admission to the Mental Health Floor. They are then examined by a Mental Health Professional who either certifies their need for admission on 72 hours or they are released. If they are certified then the District Judge must sign the forms.
802.  Court Dates.
Text
Cases are set within the appropriate time frames on a case to case basis. These times are set by the secretary of the District Judge. A 60 day involuntary hospitalization/admission requires a preliminary hearing 6 days from the filing of the petition including holidays and weekends. If probable cause is shown for the person to be hospitalized for further treatment then a trial by jury must be held within 21 days of the filing of the petition including weekends and holidays. A person can be involuntarily hospitalized for 360 days.
803.  Disability Procedures.
Text
Disability cases are filed with the Clerk, fees are paid and cases are handled on a case to case basis. Jury trials are held 30 to 60 days from the filing of the petition including weekends and holidays. Temporary appointment of guardian hearing are held 6 days after the filing of the petition if requested by the Petitioner.
IX.
Miscellaneous Provisions.
901.  Holiday Schedule. 
902.  Scheduled Sessions. 
903.  Interview by Pretrial Release Officer. 
904.  Prepayment of Fines and Referral to State Traffic School. 
905.  Citation of Rules. 
901.  Holiday Schedule.
Text
The Court will observe the State Holiday Schedule and no session will be held on those dates designated as state holidays. A yearly list of such holidays will be available in the Clerk's office upon request.
902.  Scheduled Sessions.
Text
It shall be the Court's policy to begin each scheduled session on time. To the extent that attorneys or parties desire to confer with the County Attorney prior to court, they should arrange to arrive at the Court in sufficient time to do so without delaying the commencement of the Court, and without attempting to talk to the County Attorney after Court has convened unless instructed to by the presiding Judge.
903.  Interview by Pretrial Release Officer.
Text
The Court shall not, except for good cause shown, release any person that has been incarcerated until the Pretrial Release Officer has interviewed that person. After this interview the Pretrial Release Officer will make appropriate recommendations to the Court.
904.  Prepayment of Fines and Referral to State Traffic School.
Text
The Warren Circuit Clerk is authorized to accept the minimum designated fine for any offense designated prepayable pursuant to KRS 431.451, and to accept cost in the amount of $42.50. If the person is charged with a speeding offense under KRS 189.390 a SHIR fee is added to cost in the amount of $12.50.
The Clerk's office is authorized, upon request of an eligible Defendant, to docket a case for referral to State Traffic School in lieu of any other penalty for any violation of KRS chapters 177, 186, or 189 (this includes disregarding traffic control devices and speeding through 20 mph over the limit) which does not have as a penalty mandatory revocation or suspension of their drivers license. Defendants are not eligible for State Traffic School where at the time of the offense the person did not have a drivers license or whose license had been revoked or suspended or where the person has attended State Traffic School in the past two years. See, Administrative Procedures for the Court of Justice Par VIII. Prepayment of fines and cost or referral to State Traffic School with payment of cost shall be considered a plea of guilty to the charge offense. SEE, KRS 431.452 (d).
Defendants being charged with Alcohol Intoxication 1st offense, KRS 222.202(1), may pay a prepayable fine and cost of $77.50 in the Clerk's office. If these fines are not paid by the designated date the Defendant is summoned to Court.
905.  Citation of Rules.
Text
These rules may be cited as “CPR” or “Court Practice and Procedure Rules, 8th Judicial District.”
Appendix 1.
Domestic Violence Protocol

Administrative Order Regarding Domestic Violence Protocol for the Circuit and District Courts of the Eighth Judicial District
Text
K.R.S. 403.735(3) and the written policy guidelines of Law Information Network of Kentucky, herein after referred to as LINK, requires the Court develop written interagency policies and procedures necessary to comply with both K.R.S. and the LINK agreement between the 8th Judicial District and the entering agency, the Bowling Green Police Department.
Written guidelines should be a matter of Court Policy. Bureaucratic and other obstacles to obtaining Domestic Violence Orders, Emergency Protective Orders and Summonses must be removed.
The 8th Judicial District recognizes domestic violence as a serious and potentially criminal conduct and will respond accordingly. Access to the protection afforded victims by the Domestic Violence and Abuse Act, KRS 403.715 — 403.785 shall be available 24 hours a day. While victims of domestic violence are encouraged to utilize all their legal remedies, EMERGENCY PROTECTIVE ORDERS may be obtained around the clock.
Clear commitment and proper perspective must be used by the Court in addressing Domestic Violence. This Protocol will assign specific responsibilities to be fulfilled for the system to function properly. The very nature of Domestic Violence crime mandates that related petitions, summonses and Orders receive immediate attention regarding entry, service, and enforcement. The effective coordination of these functions is contingent upon prompt notification from the Court to the LINK agency, (the Bowling Green Police Department) for entry into LINK and for subsequent delivery to the law enforcement agency assigned for service of papers.
In keeping with the intent of the Domestic Violence and Abuse Act (K.R.S. 403.715—K.R.S. 403.785) to respond in a timely manner, recognizing that prompt and consistent enforcement is critical to the effectiveness of the law;
IT IS HEREBY ORDERED:
 	1.)  That individuals wishing to obtain an Emergency Protective Order (EPO) should go to the Warren District Clerk's Office in the Justice Center at 925 Center Street and file a Domestic Violence Petition during regular business hours of 8:30 a.m. and 4:30 p.m. At times other than regular business hours, the person should contact the Bowling Green Police Department, the Warren County Sheriff's Office, the Kentucky State Police, or the Western Kentucky University Police Department. Based upon the allegations made to the Judge in the DOMESTIC VIOLENCE PETITION AND THE PSYCHOLOGICAL PROFILE STATEMENT, the Judge will make a decision whether to issue the Emergency Protective Order.
 	2.)  Emergency Protective Orders shall be issued ex parte, upon request, when domestic violence has occurred, or is threatened, and when there is immediate and present danger.
There shall also be 24 hour availability of FORTHWITH ORDERS OF ARREST AND SHOW CAUSE ORDERS for alleged violations of previously issued and in effect DOMESTIC VIOLENCE ORDERS.
 	3.)  The Court hereby adopts a “NO-DROP” policy in domestic violence cases and will allow for exception only under extra-ordinary circumstances. Domestic violence cases shall be given high priority with respect to scheduling and disposition.
 	4.)  Service of Domestic Violence court orders and summonses shall be given high priority by all law enforcement agencies. Each law enforcement agency shall maintain a log of when a Domestic Violence Court order or summons was received for service by that law enforcement agency, and shall also note on the log when service was perfected.
 	5.)  Domestic Violence petition requests are to be given high priority and timely response by the Clerk.
 	6.)  When an individual appears in the Warren District Clerk's Office wishing to file a Domestic Violence Petition, the Clerk is ORDERED to take the following steps:
 		A.)  Inform the Petitioner they will be assisted in a timely manner; and,
 		B.)  in ALL instances the Clerk shall immediately call the Barren River Area Safe Space (B.R.A.S.S.) to notify them that an individual is present in the Clerk's Office seeking an EPO. If after calling B.R.A.S.S., they do not have a response team member available to come to the Justice Center, the Clerk shall:
 		C.)  in ALL instances immediately call the Cabinet for Family and Children(CFC), Warren County DSS Intake Investigations Unit and advise as above. Should the CFC Intake and Investigations Unit not have a worker available, the Clerk shall:
 		D.)  in ALL instances immediately assist the individual seeking an EPO in completing the Domestic Violence petition and related form(s).
 		E.)  The Clerk and the responding Agency shall each keep a telephone log reflecting the date/time the call to CFC or B.R.A.S.S. was either made or received.
 		F.)  At the time of the filing of the Domestic Violence Petition, the victim should be informed and given materials describing available emergency (i.e., spouse abuse shelter and follow-up services (i.e., treatment). This shall be done by either B.R.A.S.S. or CFC. This is designed for assistance by Victim's Advocates at the earliest opportunity.
This procedure is implemented to help the Court ensure that the required descriptive information is obtained from the Petitioner when the petition is filed, or when an Order is violated and an affidavit is filed.
 	7.)  In accordance with LINK guidelines, a psychological profile form (see attached) shall also be filled out at the time the Petition is completed. A copy of this form shall also be forwarded by the Clerk to the Bowling Green Police Department with the other Domestic Violence documents and to the law enforcement agency assigned for service.
 	8.)  Once the Petition and psychological profile is completed and filed, the B.R.A.S.S. representative, the CFC intake worker, or the Deputy Clerk who assisted in the completion of the petition, shall immediately take the Petitioner and the Petition and go to the Court to which the Petition was assigned subject to the following conditions:
 		A.)  If a dissolution action (divorce) or Motions thereof are pending in the Warren Circuit Court, the Petitioner and court file are to be taken to the Circuit Judge that has the dissolution (divorce) or motions thereof pending before them. If the Judge of that Division of the Warren Circuit Court is absent or otherwise unavailable, then the Petitioner and the petition shall be immediately taken to the other Circuit Judge. If both Circuit Judges are absent or otherwise unavailable, then both the Petitioner and the Petition shall be presented to the first available District Court Judge immediately.
 		B.)  The Judges of the Warren District Court will issue emergency protective orders during the week after 4:30 p.m. and before 8:30 a.m. and on weekends and holidays.
 		C.)  If no dissolution action or motion thereof are pending, the Judges of the Warren District Court will issue emergency protective orders. The Clerk's office is equipped with a computer program that selects the presiding judge so that the cases will be divided equally between the three judges. The case will be placed in this court unless there has been a previous case involving the same parties. In the instance that this is the second or more petition the case will be placed with the presiding Judge of the previous petitions. If an Emergency Protective Order is issued during non business hours the petition will be docketed with the Judge who issued the EPO unless a previous Domestic case with the same parties exists, at which time the case will be transferred to the proper Division.
The Petitioner and petition shall first be taken to the District Judge to which the Petition is assigned as outlined in the above paragraph. Should that District Judge be absent or otherwise unavailable, then the Petitioner and Petition shall be taken to the next available Warren District Judge.
 		D.)  In the event all three District Judges are absent or otherwise unavailable, then the Petitioner and Petition are to be taken to the first available Judge of the Warren Circuit Court.
 		E.)  In the rare event that no Judge (either Circuit or District) is present in the Justice Center during regular business hours, then the completed petition and the psychological profile, along with the prepared but unsigned summonses or Orders shall be delivered by the Clerk to the Bowling Green Police Department in a timely manner in accordance with the delivery schedule set forth under section 2, page 6 of this Protocol. The Bowling Green Police Department shall then notify the first available Judge that a Domestic Violence Petition is in need of Court action.
The Court has examined the LINK Domestic Violence File Holder of Record User Agreement, signed November 15, 1993 by the LINK Agency (Bowling Green Police Department) and on November 24, 1993 by the Warren Circuit Court Clerk. This agreement requires prompt forwarding by the Clerk of all Domestic Violence Court Documents to the Bowling Green Police Department for entry into LINK.
In accordance with said agreement, IT IS HEREBY ORDERED:
 	1.)  K.R.S. 403.770(3) provides that delivery of Domestic Violence court documents be made by the Clerk to the LINK agency, and that this delivery be by the most expedient means available, Accordingly,
 	2.)  Copies of signed summonses or Orders shall be hand-delivered by the Clerk to the Bowling Green Police Department without delay for entry into LINK and also be distributed by the Clerk to the appropriate law enforcement agency for service. Orders shall be delivered by the Clerk to the Bowling Green Police Department during the week twice daily; by 1:00 p.m. and at the close of business by 5:00 p.m.
 	3.)  K.R.S. 403.770(2) directs that the Clerk shall comply with all provisions and guidelines of the LINK agreement for entry of records. The LINK interagency guidelines for entry and management of Domestic Violence Orders and Summonses provides that the victim (petitioner) must not be left with the responsibility for delivery of signed Court documents to Bowling Green Police Department. The Clerk shall comply with this and all other guidelines.
 	4.)  Once service is made on a Domestic Violence Summons or Order, the Bowling Green Police Department and the Circuit Clerk SHALL promptly receive from the agency assigned service, a copy of the summons or ORDER showing that service has been made. Notice of service must be made by the most expeditious means available.
 	5.)  When any Domestic Violence Order is issued, canceled, cleared, or modified, the Clerk shall notify the Bowling Green Police Department, utilizing the appropriate AOC form.
This notification by the Clerk shall be done in accordance with the time schedule previously set forth under section 2 page 6. This requirement is also part of the aforementioned LINK agreement between the Clerk and the Bowling Green Police Department, in accordance with K.R.S. 403.735(3) and K.R.S. 403.770(2).

Violations of Emergency Protective Orders
Text
IT IS FURTHER ORDERED:
 	1.)  CONTEMPT OF COURT PROCEEDINGS.
 		A.)  Violation of an EMERGENCY PROTECTIVE ORDER which has been served or violation of a DOMESTIC VIOLENCE ORDER shall constitute contempt of court. Any peace officer shall arrest the Respondent without a warrant for contempt of court for any violation.
 		B.)  If a Domestic Violence Order (including EPO) is issued or modified by the Warren Circuit Court, the Warren District Court shall arraign the Defendant and docket the case for a hearing in the Warren Circuit Court at the Circuit Judge's motion hour as follows: If the order was signed by the Judge of Division One of the Circuit Court, the case will be set on the second Wednesday of each month at 9:00 a.m. after the Defendant is arraigned in the District Court. If the order was signed by the Judge of Division Two of the Circuit Court, the case will be set on either the second or fourth Monday of the month whichever occurs first, after the defendant is arraigned in the District Court, at 1:00 p.m.
 		C.)  If a domestic violence order (including and EPO) is issued by the District Court and not modified by the Circuit Court, the District Judge on call shall arraign the Defendant on the Contempt charge and if the Judge on call does not preside over the Domestic Violence action shall transfer the charge to the proper Division of District Court for contempt proceedings even if a dissolution action is pending in the Circuit Court.
 	2.)  CRIMINAL CHARGES. 
The District Court shall arraign and proceed with trial and final disposition of a defendant charged with a Criminal offense of violating an EPO or Domestic Violence Order EVEN IF the order was issued or modified by the Circuit Court.

Psychological Profile Domestic Violence Summons  Emergency Protective Orders  Eighth Judicial District
Text

 ****This form is to be filled out on the party you are filing the Petition against**** CASE NUMBER WARREN COUNTY DO YOU HAVE A DIVORCE ACTION PRESENTLY PENDING AGAINST THE RESPONDENT? YES  NO IF YES, NAME OF COUNTY WHERE DIVORCE IS PENDING NAME  D.O.B.  SEX/RACE SOCIAL SECURITY NUMBER  EYE COLOR HEIGHT  WEIGHT  HAIR COLOR SCARS/MARKS/TATTOOS  ALIASES HOME ADDRESS  PHONE NO. WORK ADDRESS  PHONE NO. NAME OF EMPLOYER OR COMPANY NORMAL WORKING HOURS ADDITIONAL ADDRESS (IF ANY) NAME VEHICLE REGISTERED IN YEAR  MAKE  COLOR DESCRIPTION OF WEAPONS KNOWN TO HAVE OTHER PERTINENT INFORMATION STOP HERE ************************************************************ PROFILE COMPLETED BY   DATE   TIME   PRIORITY OFFICER'S COMMENTS: (COMPLETE UPON SERVICE OF DOCUMENT)
Click to view form.

Local Rules — Ninth Judicial Circuit  Hardin County
Rule 1.  Effective Date. 
Rule 2.  Divisions. 
Rule 3.  Jury Selection and Management. 
Rule 4.  Criminal Proceedings. 
Rule 5.  Civil Proceedings. 
Rule 6.  Rule Days and Motion Hours. 
Rule 7.  Warning Order/Military Attorneys and Guardians Ad Litem. 
Rule 8.  Mediation. 
Rule 9.  Judicial Sales. 
Rule 10.  Circuit Court Filing Deadline. 
Annotations

Pursuant to RCr 13.02 and SCR 1.040(3)(a), the following rules are adopted for procedure in the Hardin Circuit Court and may be cited by the abbreviation “HCR” followed by the appropriate rule number:
Rule 1.  Effective Date.
Text
All previous versions of these Rules of Practice adopted by this court are repealed, and the following Rules shall be in effect on and after May 5, 2017, pending approval by the Chief Justice of the Supreme Court of Kentucky.
Rule 2.  Divisions.
Text
2.01.  The Hardin Circuit Court shall convene and transact business in four divisions. The general divisions are to be designated as “Hardin Circuit Court, Division II,” and “Hardin Circuit Court, Division III,” and the procedure in these divisions shall be governed by these Rules. Divisions I and IV of the Hardin Circuit Court have been designated as family court divisions pursuant to Section 112(6) of the Kentucky Constitution. Procedure in the family court divisions is governed by separate rules of practice and procedure promulgated by the judges of the family court. When the judges of the family court preside on matters for Divisions II or III, then these Rules shall apply.
2.02.  The Hon. Ken M. Howard and his successors in office shall preside over Division II of the circuit court.
2.03.  The Hon. Kelly Mark Easton and his successors in office shall preside over Division III of the circuit court.
Rule 3.  Jury Selection and Management.
Text
3.01.  Procedures for the selection of persons to serve on juries shall be governed by the applicable provisions of the Kentucky Revised Statutes and the Administrative Procedures of the Court of Justice.
3.02.  A new petit jury and a new grand jury will be impaneled on the first Monday of January, March, May, August, and October. If a state holiday Mils on the first Monday of one of those months the juries will be impaneled on the next Monday. Once impaneled, a member of the petit jury or the grand jury shall continue to serve in that capacity until a new petit jury or grand jury is impaneled or until the completion of the last case on which that juror was selected to serve, whichever occurs last. The Chief Judge or designee may reassign jurors during the term of service. For any reason authorized by KRS 29A.100, the Chief Judge or designee may excuse any juror from additional service at any time. Also, for any reason authorized by KRS 29A.100, the Chief Judge or designee may excuse any juror from attendance in court on the first report day and permit that juror to be impaneled at a later date to serve for the duration attic term.
Rule 4.  Criminal Proceedings.
Text
4.01.  Assignment of Cases. 
The Hardin Circuit Clerk (“Clerk”) shall prepare a stack of shuffled cards containing an equal number of cards marked Divisions n and Ill. The Clerk shall draw, anonymously and by chance, a card from the stack and assign the next returned indictment or information to the division appearing on that card. This procedure will be repeated until all of the cards in the stack have been drawn, at which time the Clerk will prepare a new stack to be used in the same manner. If at the time of the return of indictments or informations the receiving judge determines that some indictments or informations involve co-defendants or are otherwise related, they may be processed together under this section to be assigned to the same division.
4.02.  Arraignments. 
 	(1)  Arraignments will be conducted during the regularly scheduled criminal Motion Hours for Divisions II and III as set out in HCR 4.06.
 	(2)  Defendants proceeded against by information shall appear and enter a plea during the regularly scheduled criminal Motion Hours for Divisions II and III as set out in HCR 4.06.
 	(3)  An order addressing discovery and setting deadlines for the exchange of discovery shall be entered at the arraignment. The Commonwealth shall provide discovery then available to the defendant or his or her counsel at the arraignment, or the Commonwealth may elect to wait until counsel have entered an appearance as counsel for the case to provide discovery. The Commonwealth will not be required to provide discovery more than once as a result in a change of counsel for the defendant.
4.03.  Jury Trials. 
 	(1)  A trial date may be set at the arraignment and shall be set at the first pretrial conference. Unless for good cause shown, a trial date shall be scheduled within six (6) months of arraignment. 
 	(2)  The court will schedule criminal trials generally in the first three weeks of each month, except in July and December.
 	(3)  Additional jury trials may be scheduled during the first two weeks of the months of July and December in the discretion of the judges.
4.04.  Pretrial Conference. 
 	(1)  A pretrial conference shall be scheduled at arraignment to occur within sixty (60) days of arraignment. Any additional pretrial conference may be scheduled by motion of either party or on the court's own initiative. The parties will be expected to address pretrial issues at a pretrial conference and file written motions to be considered in advance of the pretrial conference. At the pretrial conference, the court may hear matters which are the subject of any motions filed or made orally during the pretrial conference and determine those issues then or by submission. The court also may schedule a hearing date for any motion or defer a hearing to be conducted at the beginning of or during trial. Avoiding delay and inconvenience to jurors is a primary consideration.
4.05.  Representation by Counsel. 
 	(1)  Indigent Defendants :
All defendants charged with violation of the penal statutes and are found by the court to be indigent shall be represented by counsel with the Kentucky Department of Public Advocacy, generally through the Elizabethtown Regional Office. Upon appointment by the court, that agency shall designate the attorney(s) who will conduct the defense of the case.
 	(2)  Withdrawal or Removal of Counsel :
 		A.  Appointed Counsel — Except on a showing of extraordinary circumstances, appointed counsel will not be removed or permitted to withdraw on grounds of personality conflict or refusal of the defendant to cooperate with counsel.
 		B.  Retained Counsel — “Retained counsel” means any attorney authorized to practice before this court who has not been appointed by the court to represent the defendant. Except for good cause shown, retained counsel who has appeared for the defendant at any post-indictment proceeding, will not be permitted to withdraw prior to entry of final judgment. Counsel may enter a limited appearance to make a motion pertaining to the bond status of a defendant. “Good cause” does not include inability to collect an agreed fee.
4.06.  Motions. 
 	(1)  Motion Hour : Motion Hours for criminal actions in Divisions II and III will begin at 10:00 a.m. and 1:15 p.m. on every Tuesday, except during the months of July and December when Motion Hours will be held only on the first and second Tuesdays. Except for good cause shown all motions to be heard at Motion Hour must be filed no later than 3:00 p.m. on the Wednesday immediately preceding the Motion Hour. 
 	(2)  Motions in limine : Except for good cause shown, motions in limine shall be noticed for hearing no later than the Motion Hour immediately preceding the date of the trial. 
4.07.  Inter-Division Transfers. 
When the Judge of any division to which a criminal case has been assigned is disqualified, or when the necessity for an early trial date arises, or when, in the opinion of the judges, other good and sufficient reasons so require upon orders signed by the judges of the transferring and receiving divisions, any criminal proceeding may be transferred from one division to another.
4.08.  Absence of Presiding Judge. 
Regardless of the assignment of a criminal proceeding to a particular division the judge of any division may, in the absence of the assigned judge, exercise jurisdiction and sign any order or entertain any proceeding when the assigned judge is not readily available or is incapacitated.
4.09.  Settlements — Notification and Entry of Pleas. 
 	(1)  The parties shall immediately notify the presiding judge's secretary regarding settlement of any criminal action which is set for trial.
 	(2)  Pleas may be entered at any time scheduled by the court as well as during any Motion Hour.
4.10.  Pretrial Diversion. 
 	(1)  Definition :
Pretrial Diversion is the postponement of imposition of sentence upon any person who qualifies for this program, subject to certain conditions established by the court, for a period not to exceed five (5) years or until restitution is paid in full, whichever is later.
 	(2)  Persons Eligible :
 		A.  Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion.
 		B.  The person charged must enter a plea before becoming eligible for pretrial diversion.
 		C.  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program. 
 		D.  A person convicted of a Class D Felony for which early release is disallowed by statute, including KRS 189A.010(8), shall be ineligible for this program.
 		E.  No person shall be eligible for this program more than once in any five (5) year period.
 	(3)  Procedure :
 		A.  After indictment or information any person eligible for the program may apply to the court and the Commonwealth for entry of a pretrial diversion order.
 		B.  In applying for pretrial diversion, counsel and defendant must state on the record, that in the event diversion is granted, any right to a speedy trial or disposition of the charge(s) is waived.
 		C.  The Commonwealth shall make a written recommendation to the court in response to each application.
 		D.  Before making a recommendation to the court, the Commonwealth shall:
 		 	(i)  Have a criminal record check performed by a reliable governmental agency to confirm that the defendant's prior criminal record does not disqualify the defendant from receiving a pretrial diversion under applicable law. Requests are not to be sent to the local Pretrial Services' office.
 		 	(ii)  Interview and seek input from the victim or deceased or incapacitated victim's family and advise them of the time, date, and place that the motion for pretrial diversion will be heard by the court; and 
 		 	(iii)  When diversion is recommended, the Commonwealth must make written recommendations to the court of conditions for the pretrial diversion as well as the appropriate sentence to be imposed if the diversion agreement is voided.
 	(4)  Order of Pretrial Diversion :
 		A.  The court may, in its discretion and upon a favorable recommendation from the Commonwealth, order pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate.
 		B.  The Order of Diversion shall include :
 		 	(i)  Restitution, if applicable;
 		 	(ii)  Whether the diversion shall be supervised or unsupervised. If supervised, a monthly supervision fee of $25.00 shall be imposed on the defendant;
 		 	(iii)  Duration of the diversion;
 		 	(iv)  Require the defendant to obey all rules and regulations imposed by Probation and Parole;
 		 	(v)  As required by KRS 533.030(1), direct the defendant not to commit any offense during the period of the pretrial diversion, and to comply with any other provision of KRS 533.030 or any other condition that the Court deems appropriate;
 		 	(vi)  A final review date shall be set on a Motion Hour within sixty (60) days prior to the expiration of the diversion. At that review, the Commonwealth shall tender a diversion dismissal order. The submission of that order by the Clerk shall be scheduled to occur within ten (10) days after the expiration of the diversion. The order will be entered if the diversion has been successfully completed.
 		C.  The Order of Diversion may include :
 		 	(i)  That the defendant remains drug and alcohol free and be subject to random testing;
 		 	(ii)  That the defendant has no violation of the Penal Code or the Controlled Substances Act;
 		 	(iii)  That the defendant possesses no firearm or any other deadly weapon.
 		D.  Duration of the pretrial diversion shall not exceed five (5) years without agreement of the defendant; however, duration of the diversion agreement shall not be less than the time required to make restitution in full, even if that exceeds five (5) years.
 	(5)  Voiding a Diversion Order :
 		A.  After a hearing, with notice to the Commonwealth and to the defendant, the court may void the defendant's participation in pretrial diversion upon a showing of failure to comply with the conditions of diversion or failure to make satisfactory progress.
 		B.  If an order of pretrial diversion is voided, the defendant shall be sentenced according to law based on the defendant's prior plea of guilty.
 		C.  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing applies to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation.
 	(6)  Completion of Diversion Program :
If the defendant successfully completes the provisions of the pretrial diversion, the charge(s) shall be dismissed and be subject to expungement upon proper application.
Rule 5.  Civil Proceedings.
Text
5.01.  Assignment of Cases. 
 	(1)  The Clerk shall prepare two stacks of shuffled cards containing an equal number of cards marked Divisions II and III: one stack for District Court Appeal cases and one stack for all other civil cases. The Clerk shall draw, anonymously and by chance, a card from the appropriate stack and assign the next filed case to the division appearing on that card. This procedure shall be repeated until all of the cards in a particular stack have been drawn, at which time the Clerk will prepare a new stack to be used in the same manner.
 	(2)  An action may be transferred from one division to another by an order signed by the judges of the transferring and receiving divisions when one of the following situations exist:
 		A.  The Judge to which said action was originally assigned is disqualified to hear same; or
 		B.  There is a companion case involving like or similar facts which should be tried or considered with the same action; or
 		C.  In the opinion of the judges of both divisions other good and sufficient reasons exist.
 	(3)  Regardless of the assignment of a case to a particular division, the judge of any other division may in the absence of another judge sign orders and judgments as permitted by KRS 26A.040.
 	(4)  If a writ is filed by a defendant who has been indicted by the grand jury and the subject matter of the writ involves the charge(s) for which that defendant was indicted, the writ will be assigned to the same judge to whom the criminal case was assigned.
5.02.  Jury Trials. 
 	(1)  The court will schedule civil trials generally in the fourth week of each month, except in July and December.
 	(2)  Jury trials may also be held during the first two weeks of the months of July and December at the discretion of the presiding judge.
5.03.  Equity Trials. 
All trials before the court without a jury normally will be held during the last week of each month. Such trials may be scheduled at any time during July and December.
5.04.  Pretrial Proceedings. 
 	(1)  Pretrial conferences shall not be scheduled automatically. Should there be issues requiring such a conference, either party may request such a conference by filing a specific motion(s) to be addressed, or the court may schedule such a conference on its own initiative. At the pretrial conference, the court may hear the matters asserted, schedule a hearing date, or defer the hearing to trial.
 	(2)  Except for good cause shown, motions in limine shall be noticed for hearing no later than the Motion Hour immediately preceding the date of trial.
5.05.  Civil Contempt Proceedings. 
 	(1)  A party moving for a contempt ruling against another party shall file the following with the Clerk:
 		A.  A motion for a contempt ruling and for a hearing specifying the requested hearing date; and
 		B.  An affidavit setting forth facts supporting the motion; and
 		C.  An order-incorporating the allegation of the affidavit and setting the requested date for the responding party to appear and show cause why he should not be held in contempt, e.g. ,

 [CAPTION] On  , the Defendant/Respondent was ordered to  . The Plaintiff/Petitioner has filed an affidavit showing  prima facie  that the Defendant/Respondent has violated the order by  . WHEREFORE, IT IS HEREBY ORDERED that the Defendant/Respondent appear in this Court on   at   a.m. to show cause why he/she should not be held in contempt of court. This   day of  , 20 . JUDGE, HARDIN CIRCUIT COURT DIVISION 
Click to view form.
 		D.  Findings of Fact, Conclusions of Law and Order to be entered if the responding party is subsequently found to be in contempt.
 	(2)  The Clerk shall submit these papers to the judge. If the affidavit shows prima facie that the responding party is in violation of a previous court order, the show cause order will be signed, a hearing date set, and all papers returned to the Clerk's office.
 	(3)  If appropriate fees have been paid, the motion, affidavit, and order will then be served on the responding party as follows:
 		A.  Prejudgment Proceedings — A prejudgment motion for a Rule for failure to abide by the provisions of a pendente lite order shall be served upon opposing counsel, or party not represented by counsel, no later than midnight on the Wednesday immediately preceding the Rule Day on which the motion is to be heard. “Service” shall be pursuant to Civil Rule 5.01 and as described in Civil Rule 5.02, or by placing a copy of the motion in the mail slot allotted to opposing counsel in the Clerk's office.
 		B.  Post-Judgment Proceedings — A post-judgment motion for a Rule for failure to abide by the provisions of any order or judgment must be filed with the clerk no later than ten (10) days prior to the Rule Day on which the motion is to be heard. Notice of such a motion must be served upon the adverse party and his attorney of record, if any, at least ten (10) days prior to the Rule Day for which the motion is noticed. Service upon the adverse party shall be as described in Civil Rule 4.01. Service upon the opposing attorney of record shall be as described in Civil Rule 5.02, or by placing a copy of the motion in the mail slot allotted to opposing counsel in the clerk's office. 
 	(4)  Proof of service on the adverse party must be filed in the record before the motion will be heard.
5.06.  Settlements. 
 	(1)  The parties shall immediately notify the presiding judge's secretary regarding settlement of any civil action which is set for trial.
 	(2)  An agreed order of dismissal, signed by all parties or their counsel, shall be prepared and tendered to the presiding judge for signature upon the settlement of any civil action.
Rule 6.  Rule Days and Motion Hours.
Text
6.01.  Rule Days. 
Rule Days for Divisions II and III shall be held every Tuesday, except during the months of July and December, when Rule Days will be held only on the first and second Tuesdays of the month.
6.02.  Motion Hours. 
Motion Hour shall begin on Rule Days for civil actions at 9:15 a.m. for Division II and 8:30 a.m. for Division III.
6.03.  Motion Practice. 
 	(1)  Any motion accompanied by an agreed order and any motion for a default judgment (if no party is entitled to notice) may be filed with the Clerk and sent directly to the presiding judge for signature. All other motions must be noticed for a hearing at Motion Hour, unless the law permits an ex parte presentation of the motion.
 	(2)  Each motion to be heard at Motion Hour shall be filed with the Clerk no later than 3:00 p.m. on the Wednesday immediately preceding the Rule Day for which the motion has been noticed. Each motion shall be served upon opposing counsel, or party not represented by counsel and entitled to notice, no later than midnight on the Wednesday immediately preceding the Rule Day for which the motion has been noticed. Service shall be as described in Civil Rule 5.02 or by placing a copy of the motion in the mail slot allotted to that opposing counsel in the Clerk's office. All post-judgment motions must be served upon the opposing party.
 	(3)  Each notice shall state in general terms the subject matter of the motion and the action of the court requested by the movant.
 	(4)  No motion will be heard by the court unless same is accompanied by a tendered order which the movant desires the court to enter and by tendered Findings of Fact and Conclusions of Law if the requested order will be a final and appealable order and such Findings and Conclusions are required by law. Any motions that are improperly prepared may be voided by the Clerk and returned to the attorney of record.
 	(5)  Any hearing required pursuant to a motion will be heard at Motion Hour or assigned to a date and hour for hearing. Except for good cause shown, any motion requiring a hearing of more than fifteen (15) minutes will be assigned for a specific time other than Motion Hour.
6.04.  Motions to Assign for Trial. 
 	(1)  A motion to assign a civil action for trial may be filed for any Motion Hour. When the motion is heard the Court may:
 		A.  Assign or reassign the case for trial;
 		B.  Schedule a pretrial conference;
 		C.  Set time limitations for the completion of discovery and identification of expert witnesses;
 		D.  Decline to set the matter for trial;
 		E.  Refuse to continue the trial;
 		F.  Take such other action as may be appropriate.
 	(2)  Any case previously set for trial continued for any reason shall be mediated prior to a subsequent trial date. 
 	(3)  Each motion for assignment of a civil action for trial must be accompanied by a tendered order, which must include the following directive:
This matter is set for trial by jury (before the court) on the  _________  day of  _______________________________________ , 20 _________ .
The Plaintiff shall identify all expert witnesses (not just those retained), if any, and the subject matter of their opinions, and provide same to opposing counsel on or before _________ .
The Defendant shall identify all expert witnesses (not just those retained), if any, and the subject matter of their opinions, and provide same to opposing counsel on or before  _________ .
All discovery by all parties shall be completed no later than  _______________________________________  days prior to trial.
On or before  _________  days prior to said trial date, each party shall file with the Clerk a list of names and addresses of all witnesses (excepting parties) to be used by them at the trial, together with an itemized list of all damages proposed to be proven at trial, and a list of all exhibits proposed to be introduced as evidence, which shall be shown by certificate of attorney. A copy of all exhibits listed with the Clerk shall be provided to all opposing counsel or parties answering and not represented by counsel, unless said exhibits are too cumbersome and voluminous as to make same impracticable, in which case such exhibits shall be made available for viewing by all opposing counsel or parties answering and not represented by counsel. No other witnesses may be introduced or damages proven or exhibits received in evidence than those disclosed as set out above, except by agreement of all parties or in the discretion of the Court for good cause shown.
Rule 7.  Warning Order/Military Attorneys and Guardians Ad Litem.
Text
7.01.  Appointment. 
Warning Order /Military Attorneys and Guardians ad Litem shall be appointed from a list of attorneys who are in good standing with the Hardin County Bar Association and have been approved by the presiding  judges, with each attorney on the list to receive an equal number of appointments. Any attorney not wishing to receive such appointments may have his or her name removed from the list by written notification filed with the Clerk.
7.02.  Fees. 
 	(1)  Any litigant, except one permitted to proceed in forma pauperis, who desires the appointment of a Warning Order/Military Attorney, shall deposit with the clerk when the request is made, the sum of $125.00 as a Warning Order/Military Attorney fee. Unusual circumstances or expenses (not including typical postage expense) may justify an additional fee. A request for an additional fee must be addressed by motion to the court.
 	(2)  Any litigant, except one permitted to proceed in forma pauperis, who desires the appointment of a Guardian ad Litem shall deposit with the clerk when the request is made, the sum of $165.00 as a Guardian ad Litem fee. Unusual circumstances or expenses (not including typical postage expense) may justify an additional fee. A request for an additional fee must be addressed by motion to the court.
 	(3)  Unless objection has been filed, the Clerk shall pay the deposited fee to the Warning Order/Military Attorney or Guardian ad Litem upon filing of the attorney's report, or upon entry of final judgment.
7.03.  Paupers. 
Any attorney appointed as Warning Order/Military Attorney or Guardian ad Litem in an in forma pauperis proceeding will also be appointed in the next non-pauper action where appointment of a Warning Order/Military Attorney or Guardian ad Litem is requested and in which that attorney is eligible for appointment.
Rule 8.  Mediation.
Text
8.01.  Definition. 
Mediation is an informal process in which a neutral third person, called a mediator, facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.
8.02.  Referral of Cases to Mediation. 
The court may refer a case or portion of a case for mediation at any time on its own motion or on motion of any party.
8.03.  Mediator Compensation. 
The mediator shall be compensated at the rate agreed upon between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate. Unless otherwise agreed by the parties or ordered by the court, the parties shall equally divide the mediator's fees.
8.04.  Mediation Procedure. 
Following selection of the mediator, the mediator may set an initial mediation conference and shall set a mediation date. The mediation shall be held in Hardin County unless some other site is agreed by the parties. The mediator may meet with the parties or their counsel prior to the mediation for the purpose of establishing a procedure for the mediation. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator believes appropriate for efficiently conducting the mediation.
8.05.  Attendance at Mediation. 
The parties must attend the mediation. Counsel shall attend the mediation unless otherwise agreed by the parties and the mediator, or ordered by the court. If a party is a public entity, it shall appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision making body or officer of the entity. If a party is an organization other than a public entity, it shall appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. If any party is insured for the claim in dispute, that party shall also be required to have its insurer present by the physical presence of a representative of the insurance carrier who is not that carrier's outside counsel; this representative must have full settlement authority. These requirements may be varied only by stipulation of the parties or by order of the court for good cause shown.
8.06.  Completion or Termination. 
The mediator may terminate the mediation after a settlement is reached or when the mediator determines that continuation would be unproductive. After termination, mediation may resume only by agreement of the parties, their counsel and the mediator, or by order of the court.
8.07.  Report to the Court. 
The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of a settlement.
8.08.  Agreement. 
If an agreement is reached during the mediation, it shall be reduced to writing and signed by the parties. The parties shall be responsible for drafting the agreement, although the mediator may assist in the drafting with consent of the parties.
8.09.  Confidentiality. 
 	(1)  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
 	(2)  Mediation shall be regarded as settlement negotiations for purposes of KRE 408.
 	(3)  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature, except on order of the court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties.
 	(4)  Nothing in this rule shall prohibit the mediator from reporting abuse pursuant to KRS 209.030, KRS 620.030, or other applicable law.
Rule 9.  Judicial Sales.
Text
9.01.  Referral to the Master Commissioner. 
Referral of judicial sales to the Master Commissioner shall be as provided by the Administrative Procedures of the Court of Justice (AP) Part IV, the Rules of Civil Procedure, the Kentucky Revised Statutes, these Rules, or by court order in individual cases. The order shall   specifically indicate the purpose of the referral and the duties to be performed by the Master Commissioner.
9.02.  Motions for Judgment and Order of Sale. 
Every motion for default or summary judgment and order of sale shall he accompanied by a tendered judgment and order of sale, which shall include, but not be limited to, the following information: 
 		(1)  A statement of the manner by which this court has acquired jurisdiction over the parties to this action. For each defendant in the suit, the tendered judgment shall state:

 “The Defendant,   (Name)   , is before this Court by means of   (Type of Service)    (i.e., personal, warning order, long-arm, etc.), which service was accomplished on   Date  .”
Click to view form.
 		(2)  The legal description, the street address, and the Property Valuation Administrator property ID number of the property to be sold.
 		(3)  An order of sale, which reads as follows:
“The Master Commissioner of this court is hereby directed to sell the real estate described in the Judgment at public auction to the highest bidder at a time and place designated by the Master Commissioner after first having caused the property to be appraised according to laws and having advertised the sale as to the time, terms, and place by posting printed handbills at the courthouse and on or near the property to be sold for at least fifteen (15) days prior to the date of sale. Notice as to its time, terms, and place of sale together with a street address (or a brief description of its location, if the property has no street address) and the property's PVA ID number shall be published once a week for three successive weeks next preceding the date of sale in the daily newspaper of the largest circulation published in Hardin County, Kentucky. The real estate shall be sold on terms of 10% down and the balance on a credit of thirty (30) days, hearing judgment interest from date of sale until the purchase price is paid.”
 		(4)  A certificate that a copy of the tendered judgment and order of sale was served on the Master Commissioner at the time the motion is filed.
9.03.  Taxes. 
Unless specifically stated otherwise in the order or judgment, taxes shall be paid in the following manner:
 	(1)  If property is purchased by a plaintiff, taxes are to be paid directly and not through the office of the Master Commissioner. Proof of payment shall be provided to the Master Commissioner, and the purchaser shall not receive credit for taxes paid upon the purchase price. 
 	(2)   If property is purchased by a third party, delinquent tax payoffs will be obtained by the Master Commissioner and paid out or the proceeds or the sale, for which the purchaser shall not receive credit upon the purchase price.
9.04.  Conduct of Sale. 
 	(1)  Deposit and Bond Requirements — Resale Upon Failure to Comply and Credit against Judgment.
 		A.  In every judicial sale, except where the order of sale directs otherwise, the cash deposit specified in the order or judgment of sale shall be made immediately upon the completion of the bidding. If a bond is required by the judgment or order of sale, the successful bidder must be ready to comply immediately with the terms of that bond, including having a surety available to sign the bond immediately upon the conclusion of the sale.
 		B.  If the deposit, bond, or surety requirements are not complied with immediately upon the conclusion of the bidding, the Master Commissioner may reject the bid and resell the property immediately. In making such resale, the Master Commissioner shall accept no bid from the rejected bidder.
 		C.  A party, who is the successful purchaser of the property, may take credit against any judgment in that party's favor against property owner for the required deposit and purchase price to the extent that the sale price is sufficient to pay such judgment considering the priorities and amounts previously adjudicated in the action.
 	(2)  Interest — Accrual of interest on the successful bid shall be suspended to the extent of any payment or deposit as of the date either is made to the Master Commissioner.
9.05.  Commissioner's Report, Order of Confirmation, and Delivery of Deed. 
 	(1)  The Master Commissioner shall file a report of sale with the Clerk no later than three business days after the date of sale pursuant to AP Part IV, Sec. 5. The Clerk shall immediately serve notice of the filing upon all parties who would be entitled to notice of entry of a final judgment.
(2)  Within ten (10) days after being served with notice of the filing of the report, any party may serve written objections or exceptions thereto upon the other parties. If no objections or exceptions are filed, the report will be automatically submitted to the presiding judge on the eleventh day after the notice of the report was served on the parties. If objections or exceptions are filed, any party may apply to the court for confirmation of the report by motion and pursuant to notice as described in HCR 6.03. If no objections or exceptions are filed, the court will sign an order of confirmation submitted directly to the court without notice and motion. All orders of confirmation shall be tendered by the Master Commissioner.
(3)  Delivery of Deed. If the plaintiff is the purchaser of the property, the plaintiff shall prepare and tender the deed to the Master Commissioner. The Master Commissioner shall prepare all deeds for third-party purchasers. The deed must contain at least the following:
 	A.  The name of all parties whose interests are being conveyed; 
 	B.  The name and address of the purchaser; 
 	C.  The stated consideration;
 	D.  The legal description of the property;
 	E.  The owner's source of title;
 	F.   A blank for the insertion of the date that the sale was confirmed by the court;
 	G.  A statement that the Master Commissioner docs not bind himself personally by anything in the deed; and
 	H.  All other legal requirements of a deed including applicable jurat and scrivener provisions.
(4)  The master commissioner shall execute and deliver the deed to the purchaser of the property no later than five business days alter the court has confirmed the sale and approved the deed and all costs, fees, and other required amounts due and owing if any, have been paid by the foreclosing mortgagee or lienholder or the purchase price has been paid in lull by the third party purchaser.
9.06.  Assignment of Bid. 
If the purchaser at a judicial sale desires to assign the bid to a third party, then this assignment shall be tendered to the Clerk for filing. The purchaser shall provide a copy of the assignment to the Master Commissioner.
9.07.  Appraiser Fees. 
In all sales where an appraisal is required, the fee of each appraiser shall be $100.00 unless otherwise ordered by the court. Upon good cause shown, the Chief Judge may from time to time modify the appraiser fee.
9.08.  Commissioner's Fees. 
The Master Commissioner shall be entitled to those fees set forth in the Administrative Procedures of the Court of Justice.
Rule 10.  Circuit Court Filing Deadline.
Text
The filing deadline for any pleading in a circuit court matter, civil or criminal, shall be 3:00 p.m. Any document filed after 3:00 p.m. shall be placed in a basket and clocked in on the following business day. If an emergency exists, the Clerk's office must be personally notified and arrangements made for the immediate filing of the particular document(s).
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HFCRPP 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE
1.01.  Mission.
Text
Pursuant to KRS 23A.110, the jurisdiction of the family court division of Circuit Court shall be applied to promote the underlying purposes, which are as follows:
 	A.  To strengthen and preserve the integrity of the family and safeguard marital and familial relationships;
 	B.  To protect children and adult family members from domestic violence and abuse;
 	C.  To promote the amicable settlement of disputes that have arisen between family members;
 	D.  To assure an adequate remedy for children adjudged to be dependent, abused, or neglected, and for those children adjudicated as status offenders;
 	E.  To mitigate the potential harm to the spouses and their children caused by the process of legal dissolution of marriage; and
 	F.  To make adequate provision for the care, custody, and support of minor children of divorce and for those children who have been born out of wedlock.
1.02.  Introduction.
Text
A.  These RULES FOR THE FAMILY COURT OF HARDIN COUNTY, NINTH JUDICIAL CIRCUIT shall be cited as “HFCRPP” which stands for Hardin Family Court Rules of Practice and Procedure. The HFCRPP shall supplement the Kentucky Rules of Civil Procedure (CR) and the Family Court Rules of Procedure and Practice (FCRPP).
B.  The HFCRPP shall also supplement the Rules of Court Practice and Procedure for the 9th Judicial Circuit and all subsequent Administrative Orders. The HFCRPP shall supersede the rules of the District and Circuit Courts in all instances where such rules are inconsistent herewith for cases within the jurisdiction of Family Court and the former Hardin Family Court Rules prior to the establishment of Division IV of Hardin Circuit Court-Family Court.
C.  Cases filed in the Family Court shall be styled as follows:

 COMMONWEALTH OF KENTUCKY OR COMMONWEALTH OF KENTUCKY HARDIN CIRCUIT COURT HARDIN CIRCUIT COURT FAMILY COURT-DIVISION I FAMILY COURT-DIVISION IV CASE NO. CASE NO.
Click to view table.
D.  The HFCRPP shall be effective upon the approval of the Chief Justice of the Kentucky Supreme Court.
1.03.  Jurisdiction.
Text
A.  Pursuant to Kentucky Constitution § 112(6), “The Supreme Court may designate one or more divisions of Circuit Court within a judicial circuit as a family court division. A Circuit Court division so designated shall retain the general jurisdiction of tile Circuit Court and shall have additional jurisdiction as may be provided by the General Assembly.”
B.  Pursuant to KRS § 23A.1.00, a Family Court division of Circuit Court shall retain jurisdiction in dissolution of marriage; child custody; visitation; maintenance and support; equitable distribution of property in dissolution case; adoption; and termination of parental rights, as well as domestic violence and abuse proceedings under KRS Chapter 403 subsequent to the issuance of an emergency protective order in accord with local protocols under KRS 403.735; proceedings under the Uniform Act on Paternity, KRS Chapter 406, and the Uniform Interstate Family Support Act, KRS 407.5101 to 407,5902; dependency, neglect, and abuse proceedings under KRS Chapter 620; and juvenile status offenses under KRS Chapter 428, KRS 244 and KRS Chapter 630, except where proceedings under KRS Chapter 635 or 640 are pending.
1.04.  Consolidation of Related Cases.
Text
Pursuant to CR 42.01, when two or more different actions are pending in Family Court involving the same parties and common questions of law or fact, those cases may be consolidated at the discretion of the presiding Family Court Judge. Even when such cases are consolidated, the files shall be maintained separately.
1.05.  Appeal from Family Court Matters.
Text
Pursuant to KRS § 22A.020(1) and CR 73.01(2), an appeal may be taken as a matter of right to the Court of Appeals.
1.06.  Court holidays.
Text
The Family Court shall adhere to the list of court holidays as set out by the Chief Circuit Judge of Hardin County.
1.07.  Disqualification of judge.
Text
The Family Court Judge shall complete the appropriate AOC form (Notice of Disqualification) or other disqualification document. The matter may be transferred to the other Family Court Division.
HFCRPP 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING.
2.01.  Court Schedule and Calendar.
Text
See Appendix No. 1.
2.02.  Rule day/motion hour and motion practice.
Text
A.  Motion Hour for Domestic Relations cases:
 	1.  Rule Day/Motion Hour for Division I involving Domestic Relations cases shall begin at 11:00 a.m. each Tuesday except the fifth Tuesday of any given month and during the months of July and December when Rule Day/Motion Hour will be held only on the first and second Tuesdays of the month.
 	2.  Rule Day/Motion Hour for Division IV involving Domestic Relations cases shall begin at 11:30 a.m. each Tuesday except the fifth Tuesday of any given month and during the months of July and December when Rule Day/Motion Hour will be held only on the first and second Tuesdays of the month.
 	3.  Fifteen (15) minute hearings will begin at 1:00 p.m. on Tuesdays for motions filed for both Division I and Division IV. All matters requiring more than 15 minutes shall be scheduled for a date certain other than motion day by the presiding Family Court Judge or by the Judge's staff to promote judicial economy.
B.  Motion Practice for Domestic Relations Cases
 	1.  Any motion accompanied by an “Agreed Order” and any motion for default judgment may be filed with the Clerk and sent directly to the presiding Family Court Judge for his or her signature. All other motions must be noticed for Court Judge for his or her signature. All other motions must be noticed for a hearing at Motion hour on a Rule Day, except for those contempt matter applying to HFCRPP 2.05.
 	2.  Each motion to be heard on a Motion Day shall be filed with the Clerk no later than 3:00 p.m. on the Wednesday immediately preceding the Motion Day for which the motion has been noticed. Any motion filed after 3:00 p.m. may be placed all the docket at the discretion of the presiding judge. Each motion shall be served upon opposing counsel, or party not represented by counsel and entitled to notice, no later than midnight on the Wednesday immediately preceding the Rule Day for which the motion has been noticed. “Service” shall be as described in CR 5.02 or by placing a copy of tile motion in the mail slot allotted to that opposing counsel in the Clerk's office located in the Hardin County Justice Center. All post-judgment motions must be served upon the opposing party.
 	3.  Each notice shall state therein, in general terms, the subject matter of the motion and the action of the Court requested by the movant.
 	4.  No motion will be heard by the Court unless same is accompanied by a tendered order which the movant desires the Court to enter and by tendered Findings of Fact and Conclusions of Law if the requested order will be a final and appealable order and such Findings and Conclusions are required by law.
 	5.  Any “Agreed Order,” except one dealing solely with a procedural matter such as the method of presenting proof, shall be accompanied by a proposed Findings of Fact, and Conclusions of Law, if involving a final and appealable matter or otherwise required by law.
C.   Deadlines for Serving and Filing Motions
 	1.  All contested domestic relations motions and hearings designated to be heard in the Family Court shall be filed with the Hardin Circuit Court Clerk assigned to Family Court, hereinafter referred to as “Clerk”.
 	2.  All juvenile matters paternity matters, and domestic violence mailers shall be filed with the Clerk and scheduled according to the calendar established by the Family Court Judge or requested for immediate review by the Court in accordance with the Domestic Violence Protocol (Appendix No. 3) if involving Domestic Violence.
 	3.  All matters involving paternity and child support connected with a paternity case/child support, juvenile status, dependent, neglected or abused, and domestic violence will be filed one week in advance of the docket set for such matters, unless good cause is shown and advance permission is obtained from the Family Court Judge. There will be no separate motion hour for these mailers.
2.03.  Hardin Family Court Case Disclosure Form.
Text
Each and every new petition* filed within Hardin Family Court shall be accompanied with a completed Hardin Family Court Case Disclosure (see Appendix No. 2) signed by the petitioning party and petitioner's counsel, if represented. The Clerk of this Court shall use this information when assigning a Family Court Judge to each mailer and, where possible, any new case shall be assigned to the same Judge that is presiding over any existing cases of the parties. If multiple cases are pending in different divisions, then the clerk shall notify Family Court Staff and the Family Court Judges shall confer to determine which division would be more appropriate for said case to be assigned or transferred to.
New petitions include all dissolution of marriage, custody, child support, adoption termination of parental rights, emergency protective and domestic violence, DNA, status and paternity actions.
2.04.  Distribution requirement on Orders.
Text
Each motion filed in Hardin Family Court shall be accompanied by an Order specifying the requested relief of the movant. Further, this Order shall include a distribution list which names the parties to the action or the counsel representing said parties. The Clerk shall distribute copies of all orders by mail to any unrepresented party or delivery or placement in the receptacles assigned for the attorneys in the clerk's office to the persons listed under DISTRIBUTION and shall certify such mailing, delivery or placement by making a check mark by the person listed and shall initial and date the same at the bottom of the distribution list. All orders and judgments shall contain a distribution list, same to include any acts required of the Clerk by said order or judgment, as set out in the following example:

 Distribution:  [   ] Hon. John Doe (Address)  [   ] Hon. Michelle Doe (Address) [   ] Clerk to provide copy to Master Commissioner  [   ] Clerk’s initials and date
Click to view table.
2.05.  Contempt, Motions for Contempt of Court, Restraining Orders or Injunctions.
Text
Contempt motions involving all Family Court cases shall be heard by the presiding Family Court Judge and shall be noticed for a hearing pursuant to the Court's docket as contained in HFCRPP 2.01/Appendix I, or at any other time in the sole discretion of the presiding Family Court Judge for judicial economy and in the following manner:
The party moving for a rule against another party in a Family Court case shall file the following with the clerk:
 	A.  A motion for a rule and for a hearing date which shall be set by the Family Court Judge or his/her staff:
 	B.  An affidavit setting forth facts supporting the motion.
 	C.  An order incorporating the allegation of the affidavit and setting the date which will be provided by the Judge or his/her staff, for the responding party to appear and show cause why he/she should not be held in contempt, e.g.:
 [CAPTION] On  , Respondent/Petitioner was ordered to pay/do   Petitioner/Respondent has filed an affidavit showing prima facie that the Respondent/Petitioner has failed to  . WHEREFORE, IT IS HEREBY ORDERED that the Respondent/Petitioner appear in the Court on   at   am/pm to show cause why he/she should not be held in contempt of Court. This   day of  , 20 . JUDGE, HARDIN CIRCUIT COURT  FAMILY COURT — DIVISION
Click to view form.
 	D.  Proposed Findings of Fact, Conclusions of Law and Order, or if the responding party is subsequently found to be in contempt, shall be tendered by the prevailing party at the request of the presiding Family Court Judge.
 	E.  The Clerk shall submit these papers to the presiding Judge. If the affidavit shows prima facie that the responding party is in violation of a previous court order the show cause order will be signed, a hearing date set by the Family Court Judge or Court Staff, and all papers returned to the Clerk's Office.
 	F.  If appropriate fees, if any, have been paid, the motion, affidavit and order will then be served on the responding party as follows:
 		1.  Pre-Judgment Proceedings — A pre-judgment motion lor a Rule for failure to abide by the provisions of a pendente lite order shall be served upon opposing counsel, or party not represented by counsel, no later than midnight on the Wednesday immediately preceding the Rule Day on which the motion is to be heard. “Service” shall be pursuant to CR 5.01 and as described in CR 5.02, or by placing a copy of the motion in the mail slot allotted to opposing counsel in the Clerk's Office.
 		2.  Post-Judgment Proceedings — A post-judgment motion for a Rule for failure to abide by the provisions of any order or judgment must be filed with the Clerk no later than ten days prior to the Rule Day on which the motion is to be heard. Notice of such a motion must be served upon the adverse party and his attorney of record, if any, at least ten days prior to the Rule Day for which the motion is noticed. Service upon the adverse party shall be as described in CR 4.01. Service upon the opposing attorney of record shall be as described in CR 5.02. or by placing a copy of the motion of same in the box provided for them in the Office of the Hardin Circuit Court Clerk.
 	G.  Proof of service on the adverse party must be filed in the record or by placing same in the mail slot allotted to opposing counsel in the Clerk's office before the motion will be heard.
2.06.  Warning Order Attorneys and Guardians ad Litem Appointment.
Text
Warning Order Attorneys and Guardians ad Litem (on all non-DNA cases) shall be appointed from a list of attorneys who are in good standing with the Hardin County Bar Association and have been approved by the presiding circuit judges, with each attorney on the list to receive an equal number of appointments. Any attorney not wishing to receive such appointment's may have his or her name removed from the list by written notification filed with the Circuit Court Clerk.
2.07.  Fees.
Text
A.  Motions for compensation shall be accompanied by an affidavit indicating:
 	1.  The statutory basis for appointment;
 	2.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	3.  That the action or proceedings have been concluded.
B.  Unless objection has been filed, the Clerk shall pay any deposited fee to the Warning Order Attorney or Guardian ad Litem (non-DNA case) as directed by the Court.
2.08.  Paupers.
Text
Any attorney appointed as Warning Order Attorney or Guardian ad Litem in all in forma pauperis proceeding will also be appointed in the next non-pall per action where appointment of a Warning Order Attorney or Guardian ad Litem is requested and in which that attorney is eligible for appointment.
2.09.  Mediation.
Text
Mediation is an informal process in which a neutral third person called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving and exploring settlement alternatives. Duties of tile Mediator are set out in attached Appendix No. 4.
 	(A)  Referral of cases to mediation
Pursuant to FRCPP Rule 2(6)(a) the Court may order mediation to occur.
 	(B)  Mediator compensation
The mediator shall be compensated at the rate agreed upon between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator. Unless otherwise agreed by the parties or ordered by the Court, the parties shall equally divide the mediator's professional fees.
 	(C)  Mediation procedure
 		1.  Following selection of the mediator, the mediator shall set an initial mediation conference within forty-five (45) days. The mediation conference shall be held in Hardin County unless some other site is agreed to by the parties. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
 		2.  Counsel for each party or a party if pro se shall file in no less than 5 days prior to the mediation conference and updated Verified Disclosure Statement, a copy of which shall be provided to the mediator.
 		3.  Counsel for each party or a party if pro se shall in no less than 5 days prior to the mediation conference shall provide the mediator with the following documents:
 		 	a).  A short statement including definition of the issues to be addressed by the mediator and a brief narrative statement of any special problems affecting the case (i.e. closely held corporations, medical problems of any family members, etc.).
 		 	b).  All information and copies of all documents requested by the mediator prior to the mediation conference.
 	(D)  Attendance at mediation conference
All parties and their Counsel are required to attend the mediation conference unless otherwise specifically ordered by the Court.
 	(E)  Completion or termination
The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel and the mediator, or by order of tile Court.
 	(F)  Failure to appear for mediation
If either party should fail to appear without reasonable notice and good cause for any mediation session, at the conclusion of the case, the Court may, upon a motion, award attorney's fees and costs or impose any other appropriate sanction including contempt.
 	(G)  Report to the court 
The mediator shall report to the Court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of a settlement.
 	(H)  Agreement 
If an agreement is reached during the mediation conference it shall be reduced to writing and signed by the parties. The mediator shall draft the agreement and have the parties sign said document prior to the conclusion of the mediation session. Said agreement shall be filed with the Court within 5 days of the conclusion of the mediation session.
 	(I)  Confidentiality
 		1.  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
 		2.  Mediation shall be regarded as settlement negotiations for purposes of K.R.E. 408.
 		3.  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature except on order of the Court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties.
 		4.  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.
HFCRPP 3.  ADOPTION AND TERMINATION OF PARENTAL RIGHTS.
3.01.  Petition and case number assignment.
Text
Pursuant to FCRPP 32(2)(b), every petition in an adoption or termination action shall include the case number of any related dependency file and the name of any Guardian ad Litem and/or attorney previously appointed.
3.02.  Guardian ad Litem.
Text
Guardian Ad Litem standards and expectations of practice are articulated by Family Court Policy contained in attached Appendix No. 5. Pursuant to KRS 199.480(3), no Guardian ad Litem need be appointed in an adoption proceeding if the requirements of the statute are met.
3.03.  Voluntary termination of parental rights.
Text
Within three (3) days after a petition for the voluntary termination of parental rights is filed, the Court shall set a date for a hearing which shall not be more than thirty (30) calendar days after the petition is filed, unless for good cause. KRS 625.042(1).
3.04.  Guardian ad Litem in post-judgment reviews.
Text
A.  In all cases where post-judgment reviews of terminations of parental rights arc conducted pursuant to Public Law 96-272 (“Adoption Assistance and Child Welfare Act of 1980,” codified at 42 U.S.C. §§ 670-679 (1988)) where a Guardian ad Litem has been previously appointed by the Court, that individual shall continue 10 serve in such capacity unless otherwise ordered.
B.  If the previously appointed guardian is unable or unwilling to serve or if no guardian has been appointed, a Guardian ad Litem shall be appointed by the Court.
HFCRPP 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY.
4.01.  24-Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol.
Text
The Twenty-Four I-lour Accessibility Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol of the 9th Judicial Circuit and District is attached as Appendix 3 and incorporated into these Rules by reference as if fully set out herein.
HFCRPP 5.  PATERNITY ACTIONS.
5.01.  Introduction/scope and applicability/case number assignment.
Text
These Rules shall govern paternity and child support actions pursuant to KRS Chapters 405,406, and 407.
5.02.  Court calendar and filing deadlines.
Text
A.  Paternity and child support matters with a “J” designation shall be heard pursuant to the schedule in HFCRPP 2.01/Appendix I, unless otherwise scheduled by the Family Court Judge.
B.  Contempt motions arising from paternity/child support action with a “J” shall be heard pursuant to HFCRPP 2.05, unless otherwise scheduled by the Family Court Judge.
C.  Any motion filed on the Paternity/Child Support “J” docket shall be filed one week in advance of the court date.
5.03.  Guardians ad Litem and military attorneys.
Text
A.  Guardians ad Litem for minor defendants and military attorneys shall be appointed from a panel of attorneys who have registered their willingness to accept appointments with the Circuit Court Clerk's Office. Appointments shall be made in rotation according to the register, except in those cases where an emergency exists, a member of the panel previously represented the party, or special language or communication skills are necessary for adequate representation of a party.
B.  Within sixty (60) days of the appointment, the Guardian ad Litem or Military Attorney shall either file an answer on behalf of the Respondent or a report stating that after careful examination of the case that the Respondent is unable to present a defense.
5.05.  Reopening fee.
Text
Pursuant to FCRPP 14(1), a fee of $50.00 shall be paid by the movant in paternity cases reopened after six (6) months from the entry of the paternity judgment for the purpose or modifying any support, custody or visitation ordered. This docs not include motions in 42 U.S.C. Title IV-D cases for child support enforcement. The clerk shall collect any fee upon the filing of the motion, unless the movant is proceeding in forma pauperis.
5.06.  Custody, visitation or other ancillary matters.
Text
No custody, visitation or other ancillary matters shall be handled on the paternity docket. The parties must file a separate civil action.
5.07.  Pre-trial procedures for genetic testing.
Text
A.  Genetic Testing
 	1.  See FCRPP 15(1).
 	2.  Pursuant to FCRPP 15(2), within thirty (30) days of receipt of the genetic report, the Petitioner shall file the original report with the Court in support of a motion to dismiss, to set for trial, or for summary judgment.
 	3.  Pursuant to FCRPP 15(3), in cases in which the genetic lest report excludes the defendant from paternity, the Court after the expiration of thirty (30) days from the date of the filing of the exclusionary report, shall enter an order of dismissal in favor of the defendant unless a motion for additional testing is filed prior 10 the expiration of the thirty (30) days.
HFCRPP 6.  DEPENDENCY, NEGLECT AND ABUSE.
6.01.  Introduction/scope and applicability.
Text
These Rules shall govern dependency, neglect, or abuse actions as defined by the Kentucky Unified Juvenile Code and known collectively as “dependency actions.”
6.02.  Service of process and notice.
Text
A.  The Clerk may prepare and deliver to the Sheriff for service a summons requested by appointed counsel and Guardians Ad Litem. The attorneys shall prepare the subpoenas for their cases.
B.  The Hardin County Attorney shall notify all parties, including CASA and the Foster Care Review Board, if applicable, and counsel of all proceedings which have not been previously noticed to them, including dispositional reviews.
C.  Except in cases where good cause is shown or an emergency exists, all parties shall be given a minimum of five (5) days notice of all hearings and reviews.
6.03.  Effect of service on only one parent/person exercising custodial control or supervision.
Text
The judge may permit the temporary removal hearing or the adjudicatory hearing to go forward when one parent has not been served, if it is established on the record that Petitioner has made diligent efforts to serve all other parties in time to permit them to prepare for and participate in the hearing, including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent or other measures in compliance with statutory requirements. The Petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served. If the second parent or persons exercising custodial control or supervision has not been served with the petition prior to a hearing but subsequently notified of the proceedings, the Court shall hear the matter, giving preference to statutory actions seeking entitlement of custody.
6.04.  Petition and case number assignment.
Text
A.  Any petition for dependency, neglect and abuse filed with this Court shall include:
 	1.  Citations to the specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and their addresses, if known, after diligent efforts to locate them have been made by the Petitioner.
B.  Upon the filing of a juvenile petition with the Clerk, the Clerk shall enter the case into the court case management information system, prepare the Guardian ad Litem appointment order and issue a packet of process. Pursuant to FCRPP 18, the packet of process shall include a copy of the petition, a copy of the Emergency Custody Order and the original summons which has a statement of the rights of the parents and an affidavit of indigency.
C.  A Family Court Judge, or if not available, a District Court Judge, shall review the petition. If the reviewing Judge finds that removal is in the best interest of the child pursuant to KRS 620.060 then the Judge shall issue an Emergency Custody Order and schedule a hearing in the Family Court pursuant to KRS 620.060 consistent with HFCRPP 2.01/Appendix 1.
6.05.  Court calendar and filing deadlines.
Text
A.  Dependency, neglect and abuse matters, including contempt, shall be heard every Wednesday, pursuant to the schedule set out in HFCRPP 2.01/Appendix 1 and at any other time deemed necessary by the Family Court Judge to promote judicial economy.
B.  Any motion, except contempt, filed in a dependency, neglect or abuse shall be filed one week in advance of the court date.
6.06.  Pre-trial conferences.
Text
Pre-trial conferences shall be conducted by the Family Court Judge, the staff attorney or other court personnel at the discretion of the Family Court Judge. The pre-trial conference shall be limited to 30 minutes, except for good cause shown.
6.07.  Appointment of counsel for indigent parents and persons exercising custodial control or supervision.
Text
Counsel shall be appointed from a panel or attorneys who have registered their willingness to accept appointments with the Hardin Circuit Court Clerk's Office. Appointments shall be made in rotation according to the register, except in those cases where an emergency exist's, a member of the panel previously represented the party, or special language or communication skills are necessary for adequate representation of a party.
6.08.  Guardians ad Litem.
Text
The Family Court has adopted guidelines for attorneys representing children, attached as Appendix No. 5.
HFCRPP 7.  DOMESTIC RELATIONS PRACTICE.
7.01.  Restraining orders.
Text
Pursuant to FCRPP 2(5) the Court may enter a Status Quo Order regarding marital assets. The requesting party may file the Status Quo Order, AOC-237, with the Court upon the filing of a motion.
7.02.  Preliminary Verified Disclosure Statements (PVDS) and Final Verified Disclosure Statements (FVDS).
Text
A.  In each contested action for divorce or legal separation, parties shall comply with FCRPP 2(3).
B.  Final Verified Disclosure Statements (FVDS) shall be filed no later than 5 days prior to any scheduled final hearing.
C.  Failure to file the Final Verified Disclosure Statement (FVDS), within 5 days prior to the final hearing, may, at the sole discretion of the presiding Family Court Judge, result in a continuance of any scheduled hearing.
7.03.  Obtaining a Decree of Dissolution in uncontested actions for divorce or legal separation.
Text
For Purposes of this Rule, an “uncontested action” is defined as follows:
 	A.  1.  An action in which there has been filed a separation agreement executed by both parties, and in which no motion to set aside that agreement is pending;
 		2.  An action in which the Respondent is before the Court only by warning order service of process, the warning order attorney's report has been filed, and the moving party is requesting only dissolution of the marriage, custody of children over which this Court has jurisdiction and/or division of property located in Kentucky;
 		3.  An action in which the Respondent has been served with process pursuant 10 CR 4.01 and has filed no responsive pleading, and in which the moving party is requesting only limited relief, evidence in support of which can be presented in 15 minutes or less.
 	B.  Proof by Deposition or Interrogatory:
Proof in an uncontested action shall be taken by deposition or interrogatory pursuant to CR 43.04(1). The motion to submit need not be noticed for a regular Motion Hour but may be tendered to the Family Court Judge by filing the motion in the Clerk's office.
Any motion to submit an uncontested action must be accompanied by a proposed “Findings of Fact, Conclusions of Law, Judgment and Decree” which the moving party desires the Court to adopt.
Any Separation Agreement or Agreed Judgment providing for a child support obligation shall include as an attachment thereto a Commonwealth of Kentucky Worksheet for Monthly Child Support Obligation. If the child support obligation established in the Separation Agreement does not correspond to the child support guidelines contained in KRS Chapter 403, the agreement must state the reason for deviation from the guidelines.
7.04.  Discovery in contested actions for Divorce or Legal Separation.
Text
A.  Discovery shall be completed thirty (30) days prior to the final trial date.
B  It shall be the duty of the party to supplement all required responses in accordance with CR 26.05 not later than thirty (30) days prior to the hearing date or trial date.
C.  Upon motion to the Court, discovery time may be extended in custody issues and complex economic issues, at the discretion of the Court and for good cause shown.
7.05.  Subpoenas for medical, psychiatric, or other privileged records.
Text
A.  Subpoenas for hospital records shall be issued pursuant to KRS 422.300 et seq.
B.  Subpoenas and accompanying orders for release of psychiatric and other privileged records shall only be issued by the Family Court upon motion by the requesting party, accompanied by an appropriate affidavit which shall set forth legitimate grounds for the request. Said affidavit shall specifically state a statutory and/or common-law basis for the issuance of the subpoena and order. The Court shall require a hearing prior to ordering the release of any privileged information.
7.06.  Domestic violence waiver.
Text
In any matter before this Court, any party may seek an order from the Court waiving the requirement to share specific information with the opposing party if release of such information would endanger the safely and welfare of the party or another involved person.
7.07.  Motions to set for trial.
Text
A motion to set a domestic relations action for trial shall be noticed for any regular Motion I-lour. On receipt of such a motion, the Family Court Judge may in his or her discretion set a trial date. Prior to setting a trial date, the Family Court Judge may in his or her discretion set a pretrial conference, which shall be conducted in accordance with HFCRPP 7.08.
7.08.  Pretrial conference.
Text
A.  Either party or the presiding Family Court Judge can schedule a pretrial conference in addition to the case management conference thirty (30) days prior to the final hearing date.
B.  Both parties and/or their counsel shall be present except for good cause shown.
C.  Agreements and stipulations shall be entered on the record or submitted in writing.
D.  A hearing order listing proposed exhibits and witnesses shall be submitted.
E.  Settlement possibilities shall be discussed.
F.  The FVDS shall be filed by the parties.
7.09.  Trials.
Text
A.  Presentation of Evidence.
 	1.  All contested actions shall be tried orally before the Family Court Judge unless the Family Court Judge finds pursuant to motion by either party that there is good cause to permit evidence to be presented by deposition or interrogatory and has entered an order permitting proof to be taken in that manner.
 	2.  No motion or tendered “Agreed Order” to take proof by deposition will be considered by the Family Court Judge unless at least one of the parties has filed a Verified Disclosure Statement.
 	3.  Cases heard orally shall be reported either by videotape or audiotape. Depositions and interrogatories shall be on 8-½ x II inch paper, shall be typewritten in 12-point type, and double spaced.
7.10.  Briefs/statement of desired findings, conclusions and judgments.
Text
A.  Each party may submit to the Family Court Judge at the time of trial proposed Findings of Fact, Conclusions of Law and Decree/Judgment which he or she desires the Judge to enter. Following the trial and upon a ruling, the Judge may require the parties to submit Findings, etc., and may set reasonable time limits for the filing of these documents. If briefs arc submitted, the Court may set limits as to the length of said briefs and the time for filing with the Court.
B.  In any case tried by deposition or interrogatory, a motion to submit shall be accompanied by a statement of desired Findings of Fact, Conclusions of Law and Judgment. The responding party shall have seven (7) days in which to file a similar statement or object to the motion to submit. If no objection is filed, the case shall stand submitted seven (7) days after the hearing on the motion to submit.
7.11.  Parents and Children Education Clinics.
Text
If there are minor children of the marriage, a proceeding for dissolution of marriage may not be assigned for final hearing until the parties have attended and completed the approved divorce education program and the parties' children who are enrolled in school grades 1-8 have attended the approved divorce education program, if ordered by the Court pursuant to FCRPP 6(4).
7.12.  Failure or refusal to attend.
Text
If a party fails or refuses to attend the approved divorce education program when ordered by the Court, the Court may make such orders in regard to the failure or refusal as are just, including but not limited to the following:
 	A.  An order refusing to assign a trial date until the party requesting the trial date attends the program;
 	B.  In lieu of any of the foregoing orders or in addition thereto, an order treating as contempt of court the failure to obey an order to attend the program.
7.13.  Fee for attendance of PEC.
Text
The costs associated with counseling or divorce education shall be at the expense of the parties.
7.14.  Disputed child custody and/or parenting arrangements.
Text
A.  The parties are encouraged to reach an agreement regarding custody and parenting times that are in the best interests of the children.
B.  At such time that it is determined that custody and/or parenting time arrangements are in dispute, and the parties are unable to resolve the conflict, a party may seek or the Court, sua sponte, may order appropriate action to address the custody and/or parenting time arrangement pursuant to FCRPP 6. Such appropriate actions may consist of one or more of the following:
 	1.  Custody evaluation; 
 	2.  Psychological evaluation(s) of a party or parties, and/or children;
 	3.  Family counseling;
 	4.  Mediation/evaluation (except in cases of domestic violence) where the parties are assisted in reaching their own resolution of conflict; however if this process fails, the Court may order a custody evaluation which is to be reported to the Court and the parties;
 	5.  Appointment of a Guardian Ad Litem to represent the best interest of children;
 	6.  Appointment of independent counsel to represent the children;
 	7.  The appointment of other suitable professionals for opinions or advice which the Court deems appropriate;
 	8.  Such other action deemed appropriate by the Court. In requesting one of the alternatives presented above, counsel for a party shall provide in detail the reasons supporting the request.
C.  It is the policy and the request of the Family Court to use the term “parenting time” in lieu of visitation.
7.15.  Time-Sharing/Visitation. 
Text
Pursuant to FCRPP 8(2), the Hardin Family County Time-Sharing/Visitation Guidelines shall be applicable and are located in Appendix 6 to these rules.
7.16.  Modification.
Text
Each Separation Agreement and Final Decree, which includes provisions for parenting time, shall include a statement incorporating the parenting time-sharing schedule ordered by the Court or agreed to by the parties and approved by the Court, and shall also include the following language:
The agreed parenting time-sharing schedule is based on the current residences of the parties. Prior to relocation of either party to another county or state, or a move which would require modification of the present agreement, the party intending to relocate shall tender an Agreed Order modifying parenting time or said party shall petition the Court for mediation or a hearing to modify parenting time. A possessory parent shall not relocate the child/children prior to Court approved modification.
7.17.  Family Court Staff.
Text
A.  The Family Court Staff may assist the parties in reaching an agreement concerning custody and parenting time-sharing issues through a pre-arranged negotiation session set at the discretion of the Family Court Judge.
B.  If no agreement is reached through the negotiation session, the case shall proceed according to the applicable sections of HFCRPP 7.
C.  The Family Court Staff may at the request of the Family Court Judge, prepare an annual calendar for parenting time-sharing for the parties, a copy of which shall be filed with Family Court and a copy provided to each party. This parenting time-sharing calendar shall be binding upon the parties, unless otherwise ordered by the Court.
7.18.  Motions to set or modify child support or maintenance.
Text
A.  All motions to set or modify child support or maintenance shall comply with the requirements of FCRPP 9 and FCRPP 5. The Hardin County Attorney's Office may be allowed to rely upon its federal/state wage data reports as comparable information.
B.  All child support shall be paid by wage assignment unless otherwise agreed to by the parties.
7.19.  Post-Decree Litigation.
Text
A fee of $50.00 shall be paid by the movant in domestic relations cases reopened after six (6) months from the entry of the decree for the purpose of modifying the decree or from the last order modifying the decree. This docs not include motions in 42 U.S.C. Title IV-D cases for child support enforcement. The clerk shall collect any fee upon the filing of the motion unless the movant is proceeding in forma pauperis. See FRCPP 3 (5).
HFCRPP 8.  STATUS OFFENSES.
8.01.  Review.
Text
A.  Truancy/Educational Neglect and all other status offense arraignments, appearances, adjudications, dispositions, reviews and contempt matters shall be scheduled pursuant to the schedule in HFCR 2.01/Appendix I, or at any other time set by the Family Court Judge to promote judicial economy.
B.  Any motion, except contempt, filed on the Status “J” docket shall be filed one week in advance of the court date. All Motions for Contempt shall comply with HFCRPP 2.05.
HFCRPP 9.  MISCELLANEOUS.
9.01.  Compliance with KRS 403.135; KRS 403.150; and KRS 403.211 regarding personal data identifiers.
Text
1.  In order to protect the identity of the parties and their minor children and keeping in compliance with KRS 403.135, KRS 403.150 and KRS 403.211. each document filed with the Hardin Circuit Court Clerk's office which is required by statute to include social security numbers shall be filed in duplicate. The first unredacted original shall contain the social security numbers as required under the statutes, shall be filed in a sealed envelope and shall be retained by the Clerk of this Court as part of the record and not subject to review of the public. The second redacted original shall be made part of the public record.
2.  Only official court personnel may view the sealed portion of the record. All other individuals may view the sealed information with a properly noticed motion and the entry of a certified court order of the Judge to whom the matter has been assigned.
3.  It is the sole responsibility of the counsel and the parties to ensure that all pleadings and other papers comply with the local rules of this Court requiring redaction of personal data identifiers. The clerk will not review each document for redaction.
Appendix No. 1
Hardin Family Court Schedule
Text

 Monday: 9:00 a.m. EPO/DVO Contact Clerk for dates for paternity docket  1:00 p.m. Paternity/Child Support  1:00 p.m. Domestic Relations Hearings Tuesday: 9:00 a.m. Domestic Relations Hearings 11:00 a.m. Domestic Relations Cases Division I Motion Hour 11:30 a.m. Domestic Relations Cases Division IV Motion Hour 1:00 p.m. Domestic Relations Hearings (15 minute hearings) Wednesday: 8:15 a.m. Dependent, Neglect and Abuse – Division I 12:00 p.m. Status – Division IV 1:00 p.m. Dependent, Neglect and Abuse – Division IV 2:00 p.m. Status – Division I Thursday: 9:00 a.m. Domestic Relations Hearings 1:00 p.m. Domestic Relations Hearings  Friday: 9:00 a.m. Domestic Relations Hearings *Emergency custody or detention hearings or other emergency mailers may be scheduled any weekday by the presiding Family Court Judge, within the statutory mandates, as the need arises. The Family Court Judge, at his or her discretion, can assign a special adjudication date on any weekday to promote judicial economy anti for statutory compliance.
Click to view table.
Appendix No. 2
Hardin Family Court Case Disclosure
 PETITIONER VS. RESPONDENT 1. Does either party, or parties’ child(ren), presently have an action pending in Hardin Family Court? Yes   No  2. If Yes, please check what type of action and include case number and Judge: a) Divorce b) EPO/DVO c) Custody d) Paternity e) DNA f) Status g) Adoption 3. Has there been a previous related action filed in Hardin Family Court?  Yes   No  4. If Yes, please check what type of action and include case number and Judge: a) Divorce b) EPO/DVO c) Custody d) Paternity e) DNA f) Status g) Adoption 5. Are there pending cases in any other jurisdiction? If so, give case number and location.    We hereby certify that the above information is true as we verily believe.  Petitioner Counsel for Petitioner
Click to view form.
Appendix No. 3
Twenty-Four (24) Hour Accessibility to Emergency and Individual Protective Orders and Local Joint Jurisdiction Protocol  9th Judicial Circuit and District  Hardin County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local protective order protocol is establish to ensure twenty-four (24) hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the circuit/family and district courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form ADC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedure set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases with be assigned a “D” case number with the appropriate trailer number within the court case management system and may be consolidated with any other case type.
 		D.  “No-drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for protective orders are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directed or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit, and pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall reissue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner available.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Hardin Circuit Clerk's Office, 120 East Dixie, Elizabethtown, KY 42701
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Elizabethtown Police Department, Radcliff Police Department, Hardin County Sheriffs Department, Kentucky State Police, or any other local police agency.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The clerk shall deliver the petition to one of the Family Court Judges and if both are not available then to any available Circuit Judge or District Judge.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to the following:
The petition shall be delivered to one of the Family Court Judges and if both are not available then to any available Circuit Judge, District Judge or trial commissioner.
 		E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 		F.  The schedule for protective order hearings is as follows:
Protective order hearings are held every Monday at 9:00 a.m. with the exception of Court of Justice holidays.
 	III.  Assignment of Cases
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 
 		C.  The circuit clerk shall assign domestic violence and interpersonal protective order matters to the Family Court.
 		D.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall reissue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings
 		E.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		F.  Petitioners seeking to initiate contempt proceedings should contact: 
The Hardin Circuit Clerk to complete a Protective Order Affidavit (see Attachment).
 		G.  No petitioner may be held in contempt for failing to appear at a domestic violence or interpersonal protective hearing or to prosecute a criminal violation of a protective order.
Appendix No. 4
Duties and Charges of the Mediator
Text
DUTIES OF THE MEDIATOR
The Mediator has a duty to define and describe the process of mediation and its costs during an orientation session with the parties at the commencement of the mediation conference. The Mediator shall comply with the HFCRPP. The orientation should include the following:
 		a.  a description of the roles and responsibilities of the mediator, counsel, and the parties;
 		b.  the fees per session;
 		c.  a statement that any agreement reached will be reached by mutual consent of the parties;
 		d.  an explanation that mediation differs from other forms of conflict resolution including therapy, counseling, arbitration, and the practice of law;
 		e.  a description of the circumstances under which the mediator may meet privately with either of the parties and their counsel, if represented, or with any other person, i.e., during scheduled mediation, the mediator may meet and consult privately with any party or parties and their counsel;
 		f.  an explanation that statements made during mediation hearings by any party shall be privileged, exempt from subpoena and discovery, and shall not be admissible in any proceeding for any purpose. Such statements shall also be deemed confidential except for the purposes of the mediator reporting to the court as outlined in these Rules and will be released to no other person or agency without the express written consent of both of the parties to the dispute. The only exception is that the mediator shall be responsible for reporting abuse according to KRS 209.030 and KRS 620.030;
 		g.  the acquisition of any information necessary to define the disputed issues;
 		h.  an explanation by the mediator that during the process of mediation the parties may, by agreement, employ a third party to help resolve factual disputes, e.g. valuation of assets, determination of tax consequences, psychological evaluations, child custody evaluations, etc.;
 		i.  a statement by the mediator that he/she shall conduct the mediation in accordance with these rules; and
 		j.  scheduling by the mediator of any further mediation sessions for the parties.
MEDIATOR'S CHARGES
 	1.  A mediator shall give a written explanation or the fees and related costs, including time and manner of payment, to the parties prior to the mediation. The explanation shall include the basis for and amount of charges, if any, for:
 		a.  Mediation sessions;
 		b.  Preparation for sessions;
 		c.  Travel time;
 		d.  Postponement or cancellation of mediation sessions by the parties and the circumstances under which such charges will normally be assessed or waived;
 		e.  Preparation of the parties' written mediation agreement if prepared by the mediator; and
 		f.  All other items billed by the mediator.
 	2.  A mediator should provide mediation services pro bono or at a reduced rate of compensation whenever appropriate.
Appendix No. 5
RESPONSIBILITY OF APPOINTED GUARDIAN AD LITEM
Text
Any attorney appointed Guardian Ad Litem in either a voluntary termination, an involuntary termination, or an adoption case, must be prepared to be available on Short notice. Cases of these nature are, by statute, entitled to expedited hearings and it is extremely important that Guardians carry out their functions property and efficiently.
VOLUNTARY TERMINATION
For an underage birth parent:
- Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
- Meet with or speak by phone with the birth parent and/or next of friend prior to the day of the hearing.
For an infant:
- Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
- A brief meeting with the birth parent(s) prior to court on the day of the hearing is recommended.
INVOLUNTARY TERMINATION
For an underage birth parent:
- Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
- Meet with or speak by phone with the birth parent prior to the day of the hearing.
For an infant:
- Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
Appendix No. 6
TIME-SHARING/VISITATION GUIDELINES FOR  THE 9TH JUDICIAL CIRCUIT  HARDIN FAMILY COURT
Text
The following schedules arc suggested as guidelines for the parents and the Court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed 10 by the parents mayor may not be what these guidelines suggest.
1.  If the parties live in the same county or the non-custodial/non-primary possessory parent resides in a county adjoining that in which the children reside, the following parenting-time schedule may apply in the absence of an agreement except for good cause being shown.
A.  Periodic Parenting Time:
 	1.  Weekends: Alternate weekends from Friday at 6:00 p.m. until Sunday at 6:00 p.m.
 	2.  Telephonic: One hour per week.
 	3.  Weekday: One evening during the week that alternate weekend parenting time is not being exercised.
B.  Holidays:
 	1.  In odd-numbered years, the custodial or primary possessory parent has the child/children on Easter, 9:00 a.m. to 6:00 p.m., and Halloween from after school until 8:00 p.m. and the non-custodial parent has the child/children July 4th, 10:30 a.m. to 10:30 p.m., and Thanksgiving, 10:00 a.m. to 6:00 p.m. In even-numbered years, the schedules are reversed.
 	2.  Memorial Day, Martin Luther King's Birthday, President's Day and Labor Day attach to the preceding weekend and the child/children are with the parent who had them that weekend.
 	3.  Christmas: In odd-numbered years, the custodial parent/primary possessory parent has from the end of school until 7:00 p.m. Christmas Eve and the non-custodial/non-primary possessory parent has from 7:00 p.m. Christmas Eve until 6:00 p.m. on the day before the children return to school. In even-numbered years, the schedules are reversed.
 	4.  This schedule does not preclude an agreement or specific order to share the children on Christmas Eve and Christmas Day; if such is agreed, the Christmas Eve parenting time will be from 8:00 a.m. to 10:00 p.m.
C.  Summer Vacation: 
The summer vacation period shall include three (3) weeks of parenting time with the non-custodian/non-primary possessory parent notifying the other parent in writing by May 1 of each year when parenting time will be exercised. The custodian/primary possessory parent must give the other notice of special plans for the child/children to avoid planning conflicts by May I of each year.
 	1.  Summer school necessary for the child/children to pass to the next grade must be attended.
 	2.  A general itinerary should be provided if the vacation will be out of town.
 	3.  Each party will have telephone numbers and addresses to permit contact during periods of extended parenting time. 
 	4.  The custodian/primary possessory parent shall be entitled to telephonic parenting time one time each week during the extended parenting time.
D.  Spring/Fall Break:  The parties will alternate possession during the spring and fall breaks in the alternative school calendar.
E.  Other Parenting time:
The non-custodian/non-primary possessory parent may also exercise parenting time for one week per month, 8 times per year, but not in the months when the non-custodial parent is exercising any other extended parenting time, i.e. spring, summer, fall or Christmas holidays, with prior notice and with the understanding that said visiting parent will be responsible for insuring the child's daily attendance at his/her regular school each day during such parenting time. This week of parenting time shall include the non-custodian/non-primary possessory parent's weekend to total 7 consecutive days.
The non-custodian/non-primary possessory parent may give to the custodian/primary possessory parent a proposed calendar of the desired eight weeks for each year by December 1, of the preceding year. Then the custodian/primary possessory parent shall notify the non-custodian/non-primary possessory parent if the calendar is acceptable by December 15 of each year. If the custodian/primary possessory parent does not send written notification to the non-custodian/non-primary possessory parent by December 15, then the non-custodian/non-primary possessory parent's calendar shall be deemed accepted. If, for some reason, the calendar is not provided by the non-custodian/non-primary possessory parent, or not accepted by the custodian/primary possessory parent, or the parties cannot agree otherwise, then it is deemed that the five week days following the first weekend parenting time of each month shall comprise of the 7 consecutive days of parenting time eight times during the year. The first weekend is defined as the first weekend of a month that includes both a Saturday and Sunday.
2.  If the parties do not live in the proximity identified in 1. above, the following parenting lime schedule may apply in the absence of a written agreement, signed by both parties, except for good cause being shown.
A.  Periodic parenting time:
Telephonic: One hour two times per week. 
B.  Holidays:
 	1.  In odd-numbered years, the custodian/primary possessory parent has Easter, July 4th, and Thanksgiving from the end of school on Wednesday until Sunday at 6:00 p.m. In even-numbered years, the schedules are reversed. Unless otherwise agreed upon by the parties the non-custodial parent is responsible for the travel.
 	2.  Memorial Day, Martin Luther King's Birthday, President's Day and Labor Day attach to the preceding weekend and the child/children are with the parent who had them that weekend. Unless otherwise agreed upon by the parties, the noncustodial parent is responsible for the travel. 
 	3.  Christmas: In odd-numbered years, the custodial parent/primary possessory parent has from the end of school until 7:00 p.m. Christmas Eve and the non-custodial/non-primary possessory parent has from 7:00 p.m. Christmas Eve until 6:00 p.m. on the day before the children returns to school. In even-numbered years, the schedules are reversed. Unless otherwise agreed by the parties travel costs share be shared equally.
 	4.  This schedule does not preclude an agreement or a specific order to share the children on Christmas Eve and Christmas Day. 
C.  Summer Vacation:  The summer vacation period the parties shall include five (5) weeks of parenting time with the non-custodial/non-primary parent notifying the other parent in writing by May 1 of each year when the parenting time will be exercised. The custodian/primary parent must give the other parent notice of special plans for the child/children to avoid planning conflicts prior to May I of each year. Transportations costs shall be shared equally by the parties.
Additionally the parties shall:
 	1.  Ensure the child/children attend summer school necessary for the child/children to pass to the next grade must be attended.
 	2.  A general itinerary should be provided if the vacation will be out of town.
 	3.  Each party will have telephone numbers and addresses to permit contact during periods of extended parenting time.
 	4.  The child/children shall be permitted to phone the non-possessory parent. 
D.  Spring/Fall Break.
The parties will alternate possession during the spring and fall breaks in the alternative school calendar sharing equally any transportation costs.
E.  A non-custodial/non-primary possessory parent who lives more than 125 miles from the primary/custodial parent,  may elect to exercise parenting time as indicated in these Guidelines with the understanding that he/she will be responsible for any additional transportation requirements and that such election will not adversely affect the child/children's welfare.
2.  Miscellaneous
A.  Terms:
 	1.   A holiday that falls on a weekend should be spent with the parent who is supposed to have the child/children for that holiday. The rest of the weekend is to be spent with the parent who would normally have that weekend. These do not have to be made up.
 	2.  Mother's Day and Father's Day are to be spent with the appropriate parent. Hours as agreed upon by parties or from 10:00 a.m. to 7:30 p.m.
 	3.  Birthdays: Preferably, the child shall spend time with each parent on the child's birthday. If the parties are unable to agree, then the child shall celebrate his/her birthday in the home of the custodial parent, unless it falls on a parenting time day, and the other parent can celebrate at another time if desired.
 	4.  The child/children and custodial parent have no duty to await the visiting parent for more than 30 minutes of the parenting time. A parent who is late forfeits parenting time for that time period. The custodial parent or acceptable representative must be home at the return time to receive the child/children.  
 	5.  The following shall control cancellation: If a child is ill, the custodial parent should give 24-hour notice, if possible, so appropriate plans can be made. The non-custodial parent should give 24-hour notice to cancel. The time canceled by the non-custodial parent is forfeited Time lost for a child's illness should be made up within 30 days.
 	6.  The custodial parent shall send adequate and appropriate clothing for the parenting time which will be returned.
B.  Transportation:
Unless otherwise specified by these rules or unless parties have reached an agreement, each party shall be responsible for the transportation costs for transporting the child/children to their own home. Minor children shall be picked up and dropped off at the custodial parent or non-custodial parent's residence unless otherwise agreed upon in writing or ordered by the Court.
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Appendix 2. 
Text
Pursuant to KRS 23A.010, RCr 13.02 and SCR 1.040 (3)(a), the following rules are adopted for procedure in the Hardin District Court and may be cited by the abbreviation “HDR” followed by the appropriate rule number:
Rule 1.  Effective Date.
1.01.
Text
Any rules of practice heretofore adopted by this Court shall be repealed, and the following rules shall take effect and be in force on and after the approval by the Chief Justice of the Supreme Court of Kentucky.
1.02.
Text
Any amendment, deletions from and additions to these rules shall take effect thirty days after they have been approved by the Chief Justice.
Rule 2.  Divisions.
2.01.  Two Divisions.
Text
The Hardin District Court shall convene and transact business in two divisions, to be designated as “Hardin District Court, Division I” and “Hardin District court. Division II.”
History
(Amended effective July 25, 2018.)
2.02.  Simcoe Division I.
Text
The Hon. John David Simcoe and his successors in office shall preside over Division I of this Court.
2.03.  Shumate Division II.
Text
The Hon. Kimberly Winkenhofer Shumate and her successors in office shall preside over Division II of this Court.
2.04.  Division Designations.
Text
The designations “Division I” and “Division II” refer to the specific judicial office held by each judge and Do Not refer to the geographical locations of either of said divisions.
2.05.  Scheduling.
Text
For general civil/probate cases, small claims and eviction cases, all reference in pleadings shall indicate court location as Radcliff or Elizabethtown Division. Hardin District Judges will alternate between Radcliff and Elizabethtown locations every six months: (a) January 1 through June 30: Division I Judge in Elizabethtown and Division II Judge in Radcliff, and (b) July 1 through December 31: Division I Judge in Radcliff and Division II Judge in Elizabethtown. The judges reserve the right to alter that schedule in event of illness, emergency or any other special circumstances that might arise.
2.06.  Assignment of Cases.
Text
(1)  Civil cases. All civil cases shall be assigned a division according to the geographical area in which the allegations arose. A map is attached with a graphic representation of the division boundaries. Essentially the Radcliff Division will handle all cases which arose north of Highway 434 to the east of Highway 31-W and which arose north of Highway 220 to the west of Highway 31-W. The Elizabethtown Division will handle all cases which arose south of highway 434 to the east of Highway 31-W and which arose south of Highway 220 to the west of Highway 31-W. This boundary shall govern the filing of cases unless a judicial recusal or emergency as deemed by the District Judges dictates otherwise. (This rule supercedes any prior standing orders involving specific types of cases such as flagrant nonsupport warrants or involuntary hospitalization (MIW) matters.)
These boundaries are set in the interest of justice to avoid “forum or judge shopping” and in the interest of judicial efficiency to allocate a similar caseload within the county and therefore may not be waived by parties, police agencies, clerks or attorneys.
(2)  Criminal/Traffic cases. All criminal and traffic cases shall be assigned randomly by the clerks alternating between divisions so as to best keep a similar number of cases in each category of traffic/misdemeanor/felony. However, the clerk shall make every attempt to set co-defendants in the same division and to set new cases for a pending defendant in the same division for judicial efficiency.
History
(Amended effective July 25, 2018.)
2.07.  Inter-Division Transfers:
Text
Upon orders signed by the Judges of both divisions, a proceeding may be transferred from one division to the other when the Judge of either division to which a case has been assigned is disqualified, when co-defendants each have pending cases, when the necessity for an early trial date arises, or when in the opinion of the Judges of both divisions offer good and sufficient reasons so require.
2.08.  Absence of Presiding Judge.
Text
(1)  Criminal Cases. Regardless of the assignment of a proceeding to a particular division, the Judge of either division may, in the absence of the other, exercise jurisdiction and sign any order or entertain any proceeding requiring immediate attention when the Judge to which said proceeding is assigned is not readily available or is incapacitated to enter said order. This shall include search warrants, arrest warrants, bench warrants, summons, setting of bond, preliminary hearings, detention of juveniles, and any other matter requiring expeditious treatment.
(2)  Civil Cases. Regardless of the assignment of a case to a particular division, the Judge of either division may in the absence of the other Judge sign a restraining order or other order needed for any temporary extraordinary relief until such matter can be considered by the Judge of the division to which said case has been assigned, provided the applicant's rights are being or will be violated and he or she will suffer immediate and irreparable injury by delay, as shown by verified complaint, affidavit or sworn proof. In like circumstances, either judge may sign Emergency Involuntary Requests for Evaluation or Hospitalization.
History
(Amended effective July 25, 2018.)
Rule 3.  Jury Selection and Management.
3.01.
Text
Procedures for the selection of persons to serve on juries shall be governed by the applicable Kentucky Revised Statutes and Administrative Procedures of the Court of Justice.
3.02.
Text
A new petit jury will be empaneled on the first Monday of each month in January, March, May, August, October, for a two month period of service. Once empaneled, a member of the petit jury shall continue to serve in that capacity until a new petit jury is empaneled or until the completion of the last case on which that juror was selected to serve, whichever occurs later. For any reason authorized by KRS 29A.100, the Chief Judge may excuse any juror from additional service at any time. If Monday is a holiday, they will be empaneled on Tuesday or Wednesday at the election of the Chief Circuit judge.
3.03.
Text
The petit jury will receive orientation with the Circuit petit jury under the instruction of the Circuit and District Judges on the first Monday of each month in which a petit jury is seated, or at other time as designated by the Chief Circuit Judge.
3.04.  Juror Qualification Forms.
Text
 The Court is cognizant of the need to balance juror concern for privacy to minimize identity theft and retribution for jury service with counsel concern for informed jury selection to ensure an impartial jury panel. To that end, the Hardin District Court will allow limited access to Juror Qualification Forms. The District Judicial Secretary shall redact Page 2. Item D Phone numbers before releasing. The Hardin County Attorney and Office of Public Advocacy shall each be entitled to one copy of the set of Juror Qualification Forms for those jurors seated in the District Court petit jury. Such copy shall be released by the District Judicial Secretary 24 hours before the first trial of the month and counsel shall return that set to the District Judge on the last trial date of the month. Private counsel and pro se parties shall be allowed to check out one copy of the set of Juror Qualifications Forms from the District Judicial Secretary 24 hours prior to a scheduled jury trial and return that copy on the trial date to the District Judge. Under no circumstances shall anyone make additional copies of the set of Juror Qualification Forms or share the copy with anyone. The District Judicial Secretary shall note the set of forms as “Confidential/Privileged Communication/Counsel Only.”
Rule 4.  Criminal Proceedings.
4.01.  Arraignments.
Text
Prisoner arraignments will be held every weekday all year, except on court holidays as set by the Administrative Office of the Courts, if at all possible. Non-prisoner arraignments shall be held on Mondays, Wednesdays, and Fridays at 8:30 a.m. in Division I and at 8:45 a.m. in Division II. If a judge is ill or absent, he shall attempt to assign a special judge to arraign or request the other judge to arraign all prisoners for the county. All arraignments for prisoners arrested since the last court date and still incarcerated shall be handled through video arraignment from the Hardin County Detention Center via video link in open court. Division I shall have first opportunity to link at 9:15 a.m. and Division II shall link at 9:30 or as soon thereafter as is practicable. The Judges may alter this video schedule on any given day due to malfunction, illness, absence or for convenience at the joint discretion of the judges. On days scheduled as juvenile court days, the adult prisoner arraignment shall be held via video link for both divisions in the division not holding juvenile court. On Tuesdays, the judge in the Radcliff Division shall typically arraign all prisoners via video for both divisions.
Attorneys or defendants may telephonically request a clerk to change an arraignment date or an appearance with an attorney date which is not for pre-trial conference, motion, or trial and the clerk shall be entitled to do so without conferring with a judge so long as (1) no prior continuance has been given, (2) the case is not a felony, (3) the continuance is within two weeks of the original court date, and (4) the new date is again scheduled as an arraignment or appearance with attorney.
History
(Amended effective July 25, 2018.)
4.02.  Motion Calendar.
Text
Motions in criminal cases which will not require a hearing in excess of 15 minutes and which will not require testimony may be scheduled on any Monday, Wednesday, or Friday, except holidays, at 8:30 a.m. for Division I and 8:45 a.m. for Division II. Any motion requesting a hearing in excess of 15 minutes or any motion requiring witness testimony shall be noticed by counsel for any Monday, or non-jury Wednesday or non-jury Friday at 9:30 a.m. Motions shall be filed at least by 2:00 p.m. on the previous day before motion shall be heard.
4.03.  Jury Trials.
Text
(1)  Jury trials normally will be held in Division II on the Wednesday, Thursday and Friday of the first and third weeks of the month following empaneling, and in Division I on Wednesday, Thursday and Friday of the second and fourth weeks of the month following empaneling, except during July and December when no petit jury is convened. Once begun, trials may be continued to any day of the week in the discretion of the presiding judge.
(2)  Additional jury trials may be scheduled during those weeks beginning with the fifth Monday of a month, or during the months of July and December in the discretion of the presiding judges.
4.04.  Settlements — Notification.
Text
Upon the settlement of any criminal action which is set for trial, the parties or counsel shall immediately notify the Division Clerk of the fact of settlement and set the case for an 8:30/8:45 a.m. appearance to dispose of the case prior to trial date if practicable. The County Attorney shall notify the Kentucky State Police Crime Lab of each such settlement in which testimony has been subpoenaed or in which lab results are pending.
4.05.  Representation by Counsel.
Text
(1)  Indigent Defendants.
All defendants charged with violation of the penal statutes who are found by the Court to be indigent shall be represented by the Kentucky Department for Public Advocacy. The Court shall appoint that organization to conduct the defense of the case, subject only to recoupment orders based on ability to pay if appropriate in the discretion of the Court.
(2)  Withdrawal or Removal of Counsel.
 	(a)  Appointed Counsel — Except on a showing of extraordinary circumstances, counsel appointed by the Court will not be removed or permitted to withdraw on grounds of personality conflict or refusal of the defendant to cooperate with counsel. Appointed counsel may be allowed to withdraw if ability to pay for retained counsel is shown during representation, but before the day of trial. Withdrawal will not be allowed on the day of trial based on a defendant's newly acquired ability to pay for retained counsel.
 	(b)  Retained Counsel — Except for good cause shown, retained counsel who has appeared for the defendant at any proceeding will not be permitted to withdraw prior to entry of final judgment. “Good cause” does not include inability to collect an agreed fee. “Retained counsel” means any attorney authorized to practice before this Court who has not been appointed by the Court to represent the defendant.
(3)  Attorney Appearances.
Attorney appearances shall be made with a client for arraignment on felonies. No attorney may appear on behalf of his client for pre-trial conferencing, preliminary hearing or trial and excuse the presence of the Defendant, without leave of the Court. Only the Court may excuse the presence of the Defendant for good cause shown. Motions made by attorney for the Defendant do not require the presence of the Defendant unless requested by either party and notice given to the Defense counsel. (e.g. Motion for bond assignment when affidavit filed, motion for new trial date, motion for discovery.)
4.06.  Traffic Court/Misdemeanor Court.
Text
In the interest of judicial efficiency and economy the following are accepted as local rules of practice concerning Traffic Court/Misdeameanor Court and attorneys, clerks, officers, and defendants may rely on these rules to govern their advice and actions.
(1)  Insurance Charges, Registration Charges, No License, No License in Possession, Expired License, and Defective Equipment.
The Clerk may accept from the Defendant and file with the Court any proof of license, insurance, registration or proof of repair to be considered by the Court at the next scheduled date. Proof of insurance should be on an insurer's letterhead indicating the vehicle covered and coverage for the specific date of alleged driving. However, the Clerk shall have no authority to release a Defendant from appearance and any Defendant failing to appear shall do so at his own peril. If proof is found adequate for dismissal by prosecutor, no appearance will be necessary for the Court to dismiss. However, if proof is not adequate for dismissal by prosecutor, the Court may issue FTA suspension of driving privileges and/or bench warrants as appropriate in the discretion of the Court.
(2)  Statutorily Set Fines for Traffic Violations and Speeding Tickets.
Any Defendant may submit fines and court costs for both pre-payable and non-prepayable, statutorily set fines and court costs to the Circuit Clerk's office in advance of a court date. Any speeding citation for which the fine is not statutorily set may be submitted at the rate of $100 plus statutory court costs Such submission may be accepted by the Court as a plea of guilty by the Defendant and will release the Defendant from personal appearance. Defendants may also submit written requests for referrals to State Traffic School which will be honored by the Court and sent to DOT for review.
(3)  Bench Warrants/Failure to Appear Suspensions of License.
In the discretion of the presiding judge, bench warrants and failure to appear suspensions of drivers license will not be recalled without the appearance of a defendant in court. Such requests to recall bench warrants and failure to appear suspensions of drivers license shall be placed on the docket by written motion of attorneys or written request defendants or at the telephonic or written request of Pre-Trial release officers.
Even without the personal appearance of the Defendant, the Clerk shall consider as recalled any bench warrant for fines and court costs which have been paid in full and shall notify DOT to recall any attendant FTA of a drivers license.
(4)  Prepayable Offenses.
Upon review of the Clerk's Manual and the correspondence of the Administrative office of the Courts dated 1/5/00 to the Hardin Circuit Court Clerk regarding prepayable offenses, the following shall govern Prepayable Docketing by clerks:
 	(a)  Prepayable Docket entries. —  Prepayable citations shall be handled by the Clerk's office in accordance with the Clerk's manual. There shall be no “Prepayable docket” for judicial signature on those matters in which the Defendant pays prior to court or fails to pay and only an “FTA” of a driver's license is issued, or which payment is made and state traffic school is requested. In the following cases there shall be a date set:
 		1.  Request by a Defendant for a court date: Clerk shall set matter for a Trial by Court as the next scheduled appearance at 9:30 a.m. on a non-jury, non-juvenile court date in the time window of two (2) to six (6) weeks from the original pre-payable date; clerk to notify in writing the County Attorney's office to issue subpoenas for such trial date; clerk to notify Defendant by court notice of trial by court date. If Defendant demands trial by jury, he/she should be informed to request a trial by jury from the judge when the court date is held; or
 		2.  Request by Defendant to Dismiss on Proof filed: clerk to set for a court docket date within 10 days at an 8:30/8:45 appearance for “review of proof” run docket sheet and enter tendered disposition after review of proof of license, insurance or registration for review and signature.
 	(b)  Statutory Corrections. The Clerk may correct any notation by an officer on a citation to conform to the Kentucky Revised Statutes regarding whether the citation requires a court appearance or may be pre-paid into court in lieu of appearance. Any fines and court costs assessed by an officer as pre-payable shall be honored by the Clerk.
 	(c)  Request by Counsel for a disposition date: Clerk shall set matter for appearance date as requested by Counsel in written motion or orally, without setting as a trial date unless requested, but in no event longer than one month from the original court date.
 	(d)  Fish and Wildlife: The Clerk may accept pre-payment for any citation by Fish and Wildlife where there exists a statutory fine or a fine suggested by the citing officer on the citation and excuse the Defendant from appearance in Court.
 	(e)  AI: The Clerk may accept pre-payment for any citation for Alcohol Intoxication at the rate set statutorily for Alcohol Intoxication and excuse the Defendant from appearance in Court.
 	(5)  UOR Consistency with Charges. The Hardin District Clerk shall have the authority to correct any obsolete UOR code used in a citation with the current up to date code for that same violation when entering citations; to correct any UOR code to match the charging language of the citation; and to correct any notation of Limited Access by adding or deleting the same in accordance with the DOT schedule of Limited Access Roads on file.
 	(6)  Traffic Offenses by Minors. Traffic Offenses in which a parental appearance is required by law to be made may be handled by a parental signature along side the minor. Any order finalizing such a traffic offense must be accompanied by a copy of identification of the person that assumed liability of the minor under the provision of KRS 186.590 signing. A typical form to address such traffic charges is attached.
History
(Amended effective July 25, 2018.)
4.07.  Hardship License Requests.
Text
Defendants seeking Hardship Licenses following convictions in Driving Under the Influence cases may file the required Petition and Tendered Order and submit to the Clerk. The Clerk shall forward the same to the sentencing judge who shall review the matter in chambers and issue a written decision. It is permissible, but not necessary or expected, to file a notice/motion for an 8:30/8:45 appearance to have the Court to review a Hardship License petition. The Hardin County Attorney has waived the requirement of written  notice to allow in chambers review of such requests, unless notice is requested at the time of sentencing.
4.08.  Bond.
Text
(1)  Felony releases.
Any Defendant released on bond, whether cash, partial cash or unsecured, recognizance or judicial recognizance for any felony offense shall be considered as being on conditions (1) to report to Pre-Trial Services on a weekly basis, (2) to not commit any other offenses/have no new arrests, (3) to supply Pre-Trial Services with current address and phone numbers until completion of the case, and (4) to consume no alcohol or illegal drugs. If the charge is a felony drug offense the additional condition of submission to drug screens with Pre-Trial Release, both at random and on suspicion, shall be entered.
(2)  Domestic Violence, Assault or Stalking Releases.
Any Defendant released on bond, whether, cash, partial cash, or unsecured, recognizance or judicial recognizance for any domestic violence, assault, or stalking offense, whether misdemeanor or felony, shall be considered as being on conditions (1) to have no contact with the alleged domestic violence victim other than to permit one phone call by a third party to request retrieval of personal clothing and effects and, if agreed, one time third party visit to retrieve any agreed items (with no direct contact), (2) to maintain a separate residence from the alleged domestic violence victim, and (3) to not commit any other offenses/have no new arrests/no violations of law.
(3)  DUI Releases.
Any Defendant released on bond, whether cash, partial cash, or unsecured, or recognizance or judicial recognizance for any DUI offense shall be considered as being on conditions (1) to not commit any other offenses/have no new arrests/no violations of law, (2) to consume no alcohol or illegal drugs, and (3) to submit to alcohol or drug tests as requested by a peace officer or Pre-Trial Release Officer.
(4)  All Other Misdemeanor Releases.
Any Defendant released on bond, whether cash, partial cash or unsecured or on recognizance or judicial recognizance for any other misdemeanor offense shall be considered as being on conditions to not commit any other offenses/have no new arrests.
(5)  Conversion to Fines and Court Costs.
Posting of all cash bonds which were made in the name of the Defendant may be converted by the Court for the payment of all fines and court costs without further notice to the Defendant and without further order of the Court.
(6)  Release of Bonds and Sureties.
It is the stated and established policy of this Court to follow the Rules of Criminal Procedure concerning bond surety and release of bonds and sureties. More specifically, The Rule of Criminal Procedure 4.54(2) which states at this time:
Bail (bond) shall terminate
 		 	(A)  when the principal is acquitted or the prosecution is dismissed;
 		 	(B)  when the principal, following conviction, fails to file his notice of appeal within the time limit under Rule 12.04 (thirty days);
 		 	(C)  when the appeal taken by the Defendant is dismissed; or
 		 	(D)  on the effective date of an appellate decision affirming the conviction.
Therefore, the Court shall not retain a bond posted by a surety on behalf of a defendant until the defendant has paid any imposed fines. Rather, the clerk shall take such measures to ensure that following the conclusion of the above times that any such bond posted by a surety shall be released and returned to the surety poster or his designee.
(7)  Bond Assignments.
Requests for bond assignments shall be made pursuant to R Cr 4.46(2) and shall be made by written motion on regular motion day at 8:30/8:45 with a tendered order confirming bond assignment, indicating distribution of full bond amount, and indicating bond to be distributed in accordance with Hardin Local Rules. Hardin Circuit Clerk shall not honor any bond assignment filed which has not been confirmed by Bond Assignment Order by a judge. Bond assignments on bonds posted by defendants will not be honored until payment of fines and court costs has been made in full. A sample bond assignment form is attached.
(8)  Flagrant Non-support.
Any person having been arrested on a Flagrant Non-Support charge shall remain incarcerated and shall not be eligible for Pre-Trial Release Criteria pending an appearance in Hardin District Court for arraignment and bond consideration.
(9)  Probation Revocation.
Any person having been arrested for failure to appear at a Probation Revocation Hearing shall remain incarcerated and shall not be eligible for Pre-Trial Release Criteria pending an appearance in Hardin District Court for bond consideration or Probation Revocation Hearing.
4.09.  Miscellaneous.
Text
(1)  “Good Time” Credits. This Court will not grant service credits / “good time credits” for inmate work in community work service programs or for work conducted through the Hardin County Detention Center to any inmates sentenced by this Court.
(2)  ADE Notice to Attend. At the time of entry of plea in any DUI case, the Defendant shall be referred to the KAPS Program for ADE referral and review. KAPS shall notify the Clerk on the Notice to Attend form of the state approved Alcohol and Drug Education provider with whom the defendant intends to enroll.
(3)  Victim Impact Panel.  At the time of entry of plea in a DUI case in which a Victim Impact Panel is agreed as sentencing, the Defendant shall be referred to the KAPS Program for VIP referral and review.
(4)  Prisoner Transport. No prisoners shall be transported to Court except at the request of judges, pre-trial release officers or clerks of the court.
(5)  Theft by Deception Fees. Pursuant to notice by the Hardin County Attorney: For checks issued prior to July 14, 2000, the merchant and County Attorney fee shall be assessed at $15 each for a total of $30. For checks issued July 14, 2000 – July 14, 2008, the merchant and County Attorney fee shall be assessed at $25 each for a total of $50 per check. For checks issued July 15, 2008 and after, the merchant and County Attorney fee shall be assessed at $50 each for a total of $100 per check.
(6)  Theft by Deception Warrants. Pursuant to KRS 455.160, a warrant shall issue for violations of KRS 514.040 when a warrant for theft by deception has been issued within the previous 90 days for the same defendant. This rule is to assure the appearance of the defendant in court.
(7)  Withdrawn/Remand. A judicial docket entry of “Remand” in reference to a Motion to Revoke Probation shall be considered by the clerk as the same as “Withdrawn” for purposes of computer entry, as there is no intention to have a further date set without the filing of a new motion.
(8)  Shock Probation Motions.  Motions for Shock Probation shall be made in writing and filed with the clerk to be heard “At the Convenience of the Court.” When Shock Probation Motions are filed, the Clerk shall immediately submit the motion with the file to the Judge's chambers for review. Regardless of whether an attorney or party so requests or files, the Clerk shall not docket the motion for a motion day or bring a prisoner from jail without an Order from the judge. In conformance with KRS 439.267(2), hearings will only be set “in the discretion of the trial court.”
Rule 5.  Civil Proceedings.
5.01.  Pre-Trial Proceedings.
Text
Pre-trial Conferences may be scheduled at the request of one of the parties or on the Court's own initiative. Pre-trial conferences shall be set for civil motion day of the division in which the case is filed.
5.02.  Motion Calendar.
Text
Motions in civil cases, including motions to set for trial, shall be filed at least one week in advance before the motion shall be heard and shall be filed for hearing as follows:
 	(1)  Elizabethtown Division: any Monday at 2:00 p.m. in Elizabethtown
 	(2)  Radcliff Division: any Tuesday at 2:00 p.m. in Radcliff.
5.03.  Jury Trials.
Text
(1)  Jury trials will be held at the Justice Center in Elizabethtown on the jury dates assigned to the Judge of the Division in which the case is pending: Judge Shumate on the Wednesday, Thursday and Friday usually of the first and third weeks of the month following empaneling, and in the Judge Simcoe on Wednesday, Thursday and Friday usually of the second and fourth weeks of the month following empaneling, except during July and December when no petit jury is convened. Once begun, trials may be continued to any day of the week in the discretion of the presiding judge.
(2)  Additional jury trials may be scheduled during those weeks beginning with the fifth Monday of a month, or during the months of July and December in the discretion of the presiding judges.
(3)  Request for a jury trial in a civil case shall be made on a civil motion day pursuant to HDR 5.02, shall be accompanied by the required jury fee, and shall include a tendered Order with the following language:

On or before 14 days prior to said trial date, each party shall file with the Clerk of this Court a list of names and addresses of all witnesses (excepting parties) to be used by them at the trial, together with an itemized list of all special damages proposed to be proven at trial, and a list of all exhibits proposed to be introduced as evidence, which shall be shown by certificate of attorney. A copy of all exhibits listed with the Clerk shall be provided to all opposing counselor parties answering and not represented by counsel, unless said exhibits are too cumbersome and voluminous as to make same impracticable, in which case such exhibits shall be made available for viewing by all opposing counsel or parties answering and not represented by counsel. No other witnesses may be introduced or special damages proven or exhibits received in evidence than those disclosed as above set out, except by agreement of all parties or in the sound discretion of the Court for good cause shown.
5.04.  Trials by Court.
Text
All matters requesting Trial by Court shall be set for a Motion Day pursuant to HDR 5.02 to schedule such a Trial by Court and shall be accompanied by the same order for Trials by Jury as specified in HDR 5.03(3). Trials by Court shall be scheduled by the presiding judge on any non-jury, non-juvenile day at a time to be specified in the discretion of the Judge and the Court calendar.
5.05.  Settlements.
Text
(1)  Upon the settlement of any civil action which is set for trial, the parties shall immediately notify the Division Clerk of the fact of settlement.
(2)  Upon the settlement of any action, an Agreed Order of either judgment or dismissal, signed by all parties or their counsel, shall be prepared and tendered to the presiding Judge for signature. Such Agreed Order shall be entered prior to the date of trial, if at all practicable.
5.06  Summons recall.
Text
In all District Court civil cases in which an Order closing the case is entered, the Clerk shall recall any outstanding civil summons in that case and so note in the KY Courts system.
Rule 6.  Motion Practice — All Divisions.
6.01.  Direct Submissions.
Text
Any motion accompanied by an “Agreed Order”, any motion for a default judgment, Informal Final Settlement, or any motion for a hardship drivers license may be filed with the District Clerk of the division and sent directly to the presiding Judge for review/submission. All other motions must be noticed for a hearing at Motion Hour pursuant to the type of case to be heard: Criminal HDR 4.02, Civil HDR 5.02, Probate HDR 9.01, Juvenile HDR 10.01, Guardianship, Mental and Disability HDR 12.02.
6.02.  Service of Motions.
Text
Each motion shall be served upon opposing counsel or party not represented by counsel and entitled to notice and shall be as described in Civil Rule 5.02. All post-judgment motions must be served upon the opposing party.
6.03.  Subject Matter.
Text
Each motion shall state therein, in general terms, the subject matter of the motion and the action of the Court requested by the movant. A “Motion for Review” is not sufficient notice for preparation under Kentucky Rules.
History
(Amended effective July 25, 2018.)
6.04.  Tendered Orders Required.
Text
No motion, including Motions to Suppress, Motions to Dismiss, and Motions for Bond Assignment, will be heard by the Court unless same is accompanied by a tendered order which the movant desires the Court to enter. Motions to Suppress and Motions to Dismiss shall be accompanied by tendered Findings of Fact and Conclusions of Law. Other Motions shall be accompanied by Findings of Fact and Conclusions of Law if such Findings and Conclusions are required by law to be made by the Court. Opposing counsel shall likewise tender its requested Order for the Court's review, prior to the date the motion is to be heard by the Court.
6.05.  Hearings.
Text
Any hearing required pursuant to a motion will, at the calling of the motion, be heard at said time or assigned to a date and hour for hearing. Except for good cause shown, any motion requiring a hearing of more than 15 minutes or requiring witness testimony may be assigned for hearing at a specific time.
6.06.  Incorrect Case Name or Number.
Text
Any motion which is filed where the case number cited by the attorney does not correspond with the case name on file with the District Clerk's office shall be clocked in, but will be voided and returned to the attorney without placing on a docket for court review or action, noting that the matter was not placed on the docket as requested and the specific reason therefore; (e.g. “Unable to docket: case number does not match defendant name in KY Courts.”) It is not the responsibility nor authority of the Clerk/deputy clerk to correct any errors in case numbers or case names on motions filed by attorneys.
6.07.  Fax Transmissions.
Text
Fax transmissions are not acceptable as court filings. All motions must be filed by hard copy with original signatures to the District Clerk in order to be considered as filed and be placed on a court docket. Fax transmissions may be accepted in lieu of any telephonic conversations otherwise acceptable (e.g. first telephonic request for one week continuance of arraignment, notice of eviction settlement.) Simple requests by Defendants to re-docket a case may be faxed or electronically transmitted to the Clerk's office. This rule does not preclude any electronic filing available to our statewide Kentucky Court.
6.08.  Place of Filing of Motions.
Text
Eviction and Small Claims may be filed with the Circuit Clerk's office in either Radcliff or Elizabethtown. All other motions shall be filed in the Circuit Clerk's office in Elizabethtown.
6.09.  Subpoena Issuance.
Text
The use of digitized signatures by the Circuit Clerk's Office or any issuing attorney is appropriate if authorized by the signatory for purpose of issuing subpoenas.
Rule 7.  Uniform Protocol for Domestic Violence Cases.
7.01.  Emergency Protective Orders (EPOs) and Domestic Violence Orders (DVOs).
Text
Pursuant to KRS 403.735(3), the Hardin Circuit Court, the Hardin Family Court and the Hardin District court hereby set out the procedures for twenty four (24) hour accessibility to Emergency Protective Orders (EPOs) and Domestic Violence Orders (DVOs). These provisions shall be the same as those set by the Hardin Family Court (FCR Rule 15) and any revisions made by Hardin Family Court and approved by the Kentucky Chief Justice shall be binding on Hardin District Court Rules as well, as of the effective date of the Family Court changes.
A current copy the Hardin County Domestic Violence Protocol are appended hereto and adopted as though fully set out herein.
Rule 8.  Small Claims Court.
8.01.  Court Calendar.
Text
Small claims court will be held every Tuesday in both divisions at 10:00 a.m., unless otherwise directed by the Judge of the Division. Judges will generally alternate between Radcliff and Elizabethtown Civil Divisions pursuant to HDR 2.05.
8.02.  Issuance of Summons.
Text
Summons shall be issued to the address or addresses as noted by the Plaintiff in a Small Claims action. Summons shall be delivered to the Hardin County Sheriff Office unless otherwise requested by the Plaintiff. Plaintiff shall pay for Sheriff service directly to the Hardin County Sheriff any fee associated with such service. Hardin County Sheriff office shall use its best efforts to serve all Small Claims summonses with dispatch so that each Defendant shall have at least the statutory twenty days notice before the date set for the Trial by Court. The Hardin County Sheriff shall return to the Circuit Court Clerk any summonses for Small Claims that have less than twenty (20) days remaining before the date of the hearing. The Circuit Clerk shall reissue the summons for those cases and notify the Plaintiff of the new date. The re-issue shall not require a new payment for filing or service.
Rule 9.  Probate Court.
9.01.  Court Calendar.
Text
Probate court will be held in both the Elizabethtown Division every Monday at 2:00 p.m. and the Radcliff Division every Tuesday at 2:00 p.m. For good cause shown, the presiding judge may allow probate matters to be heard at other days or times.
9.02.  Filing Deadlines.
Text
Matters for probate court shall be filed with all proper fees and copies at least by 2:00 p.m. two business days prior to the scheduled probate date.
Rule 10.  Juvenile Court.
10.01.  Court Calendar.
Text
Juvenile Court will be held on the non-jury Thursdays of the month (Division I will usually be the first and third Thursdays following the first Monday of the month) (Division II will usually be the second and fourth Thursdays following the first Monday of the month).
10.02.  Docket Times.
Text
The following schedule shall govern the filing of matters for Juvenile Days:

 8:30 Arraignments, Appearances with attorneys 8:35 Show Cause / Proof 9:30 Dispositions / Motions which require no testimony and which can be heard in less than 15 minutes / Contempt 10:00 Adjudicatory hearings, Youthful Offender Hearings, and all motions which require witness testimony or which require argument in excess of 15 minutes
Click to view table.
Detention hearings, and any other emergency matters that arise between regular Juvenile Days will be heard on any weekday as set by the presiding judge, within the statutory parameters. Care shall be taken to avoid setting these matters on Tuesdays as no prosecutor is readily available or on jury days, unless no other alternative exists based on the Court calendar/holidays.
Each Judge reserves the right to assign a special adjudication date for a particular case on any given day.
10.03.  Filing Deadlines.
Text
All matters for Juvenile Court shall be filed one week in advance of the juvenile docket, unless good cause is shown and advance permission from the judge is given.
10.04.  Teen Court.
Text
Hardin District Court has in place a Teen Court program authorized by the Administrative Office of the Courts. A judge or CDW may assign a juvenile case for dispositional hearing/recommendation through the Hardin County Teen Court Program. Only those cases in which the juvenile has made an admission and which are first or second time offenders shall be eligible for consideration for Teen Court referral. The final decision whether a case is appropriate for Teen Court processing is left to the sound discretion of the Judge, but shall be done only with the agreement of the Defendant and the Defendant's parents, if the Defendant is still a juvenile, and with the written waiver of rights to trial and counsel as noted on the Teen Court Referral forms. Teen Court recommendations are not binding on the sitting Teen Court Judge.
History
(Amended effective July 25, 2018.)
10.05.  Notification of Victims.
Text
Pursuant to KRS 610.060, the Court hereby designates that the Hardin County Attorney's Office shall make all required victim notifications which may be made by regular mail or by telephonic contact by or at the direction of the County Attorney's office or designee such as a victim's advocate, if known.
Rule 11.  Forcible Detainer/Eviction Actions.
11.01.  Court Calendar.
Text
Forcible detainer/eviction actions will be heard in both divisions every Tuesday at 10:00 a.m. The clerk shall schedule dates for individual cases with adequate time for notice to be delivered to a tenant before hearing date, not less than 2 weeks from filing.
Rule 12.  Guardianships, Mental Health and Disability Cases.
12.01.  Court Calendar.
Text
(1)  Emergency guardianships, mental health and disability cases will be scheduled within the time limits of the applicable statutes as directed by the presiding judge.
(2)  Annual and biennial reviews and motions concerning guardianships, mental health and disability cases shall be heard with the Probate Docket of the Division under HDR 9.01.
(3)  All disability and mental health jury proceedings shall be set on a day during the jury term at 10:00 a.m., preferably on Thursdays.
12.02.  Local Forms.
Text
Hardin County has established a set of local form motions and orders to help pro-se litigants in the review and termination of guardianship cases. While court clerks may not give legal advice concerning the filing of motions or forms, if requested or if questions arise about what to file to terminate a guardianship, the court clerks shall give any pro-se litigant or attorney a copy of all of the Hardin County forms for their consideration and potential use.
Rule 13.  Treatment Court
13.01.  Establishment.
Text
Hardin District Court has established a Treatment Court in conjunction with the Kentucky Administrative Office of the Courts with three tracks: Drug Court, Mental Health Court and Veterans Treatment Court. District Court cases, and those Circuit Court cases which may be referred for monitoring, may be referred for monitoring through the Drug Court Program for diversion or monitoring of probation as the case may be of appropriate offenders diagnosed with substance abuse issues and/or mental illness.
13.02.  Referral.
Text
An offender may be referred to Treatment Court for an assessment and eligibility staffing:
(a)  as part of an agreed disposition on an original charge or revocation; and
(b)  sua sponte on a revocation.
13.03.  Assessment and Eligibility Staffing.
Text
Upon referral by the Court, Treatment Court staff will perform an assessment of the offender's substance abuse (ASI), mental health and veterans status as appropriate, pursuant to the Administrative Office of the Courts and grant guidelines. The written assessment will be reviewed along with past criminal records, review of the facts of the pertinent case and other appropriate criteria to determine eligibility. Eligibility staffing shall occur as set by the District Judges on the monthly court planning calendar. Representatives from the County Attorney, defense bar, treatment court staff, PreTrial Release, treatment providers and law enforcement/drug court task force may be a part of staffing review.
13.04.  Eligibility Exclusions.
Text
There is a rebuttal presumption that the following offenses are ineligible for Treatment Court:
 	(a)  Violent offenses
 	(b)  DUI
 	(c)  Sex offenses
 	(d)  Drug trafficking offenses
13.05  Procedures.
Text
All procedures not set out herein shall be governed by the Administrative Office of the Courts guidelines as interpreted by the Treatment Court Team to apply to Hardin County.
13.06  Court sessions.
Text
Unless otherwise noted in the monthly planning calendar, Elizabethtown Division shall hold Drug Court on Monday at 1:00 p.m. each week and Radcliff Division shall hold Drug Court on Tuesday at 1:00 p.m. each week. Judge Simcoe will hold Mental Health Court on Wednesdays at 1:30 each week. Judge Shumate will hold Veterans Treatment Court on Thursdays at 12:30 each week.
Rule 14.  Monitoring of District Court Probationers by Private Agency. (CMS)
14.01.
Text
The Hardin District Court adopts Supreme Court Rule 9.000 MONITORING OF DISTRICT COURT PROBATIONERS BY PRIVATE AGENCY as a local rule as hereinafter set out.
14.02.  Statutory Authority.
Text
KRS 533.010(12) permits a court to order a defendant to submit to probation monitoring by a private agency when it is in the best interest of the defendant and the public to do so. The following rules shall apply when a district court orders a private agency to supervise a defendant who has been convicted of a misdemeanor or traffic offense and placed on probation as an alternative sentence to imprisonment.
14.03.  Referral to Private Agency — Designation of Agency by Separate Order.
Text
A district court may refer a defendant convicted of a misdemeanor or a traffic offense to a private agency for monitoring in accordance with KRS 533.010(12) only when probation monitoring services are not being and cannot be performed by a governmental agency, a not-for-profit agency or volunteers. Hardin District Court declares a current need for such private agency in any areas which are not currently serviced on probation monitoring review by the Hardin County Attorney. Commonwealth Mediation Services of Kentucky, LLC (CMS) shall be the private probationary review agency for Hardin District Court.
History
(Amended effective July 25, 2018.)
14.04.  Requirements of Private Agency.
Text
To receive referrals from the district court, the private agency must:
 	A.  be an independent contractor and not an agent, servant, or employee of the court;
 	B.  have no individual or fiduciary financial relationship with a judge of the district in which the agency has been approved to provide services, nor with the judge's spouse, nor with a minor child of the judge residing within the judge's household;
 	C.  not have as a principal officer, director or trustee, or the spouse of said officer, director or trustee, anyone related by blood or marriage within the third degree of relationship to any judge or the spouse of any judge in the district for which the agency has been approved to provide services;
 	D.  maintain and provide upon request liability insurance in an amount equal to a minimum of $1 million dollars;
 	E.  agree in writing to accept pro bono referrals from the district court on a proportional basis with all other private probation companies providing approved services to a district court;
 	F.  must provide the district court a written schedule of fees to be charged, including a sliding scale fee schedule for indigent defendants based upon the individual's ability to pay; and,
 	G.  agree in writing to assess fees in strict conformity with the fee schedule submitted to and approved by the district court.
14.05.  Requirements of District Court in Referring a Convicted Offender to a Private Agency.
Text
When utilizing a private agency for probation monitoring, the district court must:
 	A.  assure the private agency has no discretion as to the terms or conditions of probation, including, but not limited to the condition of or the amount of restitution;
 	B.  assure the private agency shall not collect any fines, fees and court costs for the district court;
 	C.  approve all fees to be charged by the private agency, and assure all fees actually charged comply with the approved schedule of fees submitted to the district court;
 	D.  assure no employee of the private agency is seated inside the bar within the courtroom;
 	E.  assure the terms of probation or conditional discharge are clearly stated on the court's docket or other forms provided by the Administrative Office of the Courts and not on forms provided by the private agency;
 	F.  assign pro bono cases proportionately to all private agencies approved by the district court to provide services to the court;
 	G.  require all private agencies to report to the district court on a monthly basis all pro bono cases referred to such agency by the court and whether such agency accepted or rejected the pro bono referral and, if rejected, the reasons for such rejection.
14.06.  Disqualification.
Text
Non-compliance with the rule by any private agency shall constitute grounds for the district court to deny or rescind approval for the private agency to provide services to the district court.
14.07.  Protocol Guidelines for Random Drug Testing and for Home Incarceration.
Text
The Monitoring Program shall establish with the advice and consent of the Hardin District Judges Protocol/Guidelines for Defendants participating in Court ordered Random Drug Testing and Home Incarceration Programs. These protocol/guidelines shall be reviewed personally with each Defendant and each Defendant shall sign as understanding these conditions. A copy of the signed protocol/guidelines shall be provided to the Defendant at the time that he signs the same. If a Defendant is referred back to Court from the Monitoring Program for failure to abide by any of these protocol/guidelines, the original of the signed protocol/guidelines shall be filed with the Court as part of the referral back to court for further action.
Rule 15.  General Courtroom Procedure/Practice.
15.01.  No Smoking, Cell Phones, Pagers.
Text
There will be no smoking permitted in the Courtrooms or hallways of Hardin District Court. The definition of smoking includes electronic cigarettes. Cell Phones/pagers must be set in the “vibrate only/silent alarm” mode or be turned off so as not to create any nuisance or distraction in the courtroom.
15.02.  Attorney Attire.
Text
All attorneys participating in a court proceeding shall wear suitable attire, in keeping with the dignity of the proceeding. It is expected that men will wear suits or coat and tie. It is expected that women will wear dress, suitdress, or pantsuit.
15.03.  Head Attire.
Text
No head attire may be worn in the courtroom expect for good cause shown.
15.04.  Weapons.
Text
No weapons shall be permitted on or about any person in the courtroom or courthouse, except for law enforcement officers in their official duties.
15.05.  Children.
Text
The presence of young children is discouraged, and if disruptive, they will be required to leave. Bringing young children to Court will not advance a case on the docket, nor will it hamper the ability of the Court to dispose of cases as necessary.
15.06.  Counsel Tables.
Text
Unless the parties agree otherwise, or unless the Court for good cause shown directs, the Plaintiff or Commonwealth and counsel will occupy the counsel table nearest to the jury box in each courtroom. During trial, only the attorneys actively participating in a trial and the parties shall be seated at counsel tables. During motion days, only attorneys or those indicated by the Court otherwise, shall be seated at counsel tables.
15.07.  Attorney Bias.
Text
No attorney shall by words or conduct manifest bias or prejudice, including but not limited to bias or prejudice based upon race, gender, religion, national origin, disability, age, sexual orientation, or socio-economical status as directed to parties, witnesses, counsel, court staff or others.
15.08.  Code of Professional Courtesy.
Text
This Court hereby adopts the Code of Professional Courtesy of the Kentucky Bar Association as may be amended from time to time.
15.09.  Judicial, Staff, and Court Official Courtesy.
Text
The Court hereby recognizes the Rules of the Supreme Court in Canon 3.B(4). A judge shall be patient, dignified and courteous to litigants, jurors, witnesses, lawyers and others with whom the judge deals in an official capacity, and require similar conduct of lawyers and of staff, court officials and others subject to the judge's direction and control.
History
(Amended effective July 25, 2018.)
15.10.  Objections.
Text
In jury trial, Counsel objecting to evidence or questions shall state the objection and the general nature of the basis of the objection only. If counsel desires to make further argument for reason for objection, counsel shall ask to approach the bench to argue the objections on the record at bench conference.
15.11.  Time for summations.
Text
The Court may fix the amount of time allowed to counsel for each party for arguments for each party in all jury actions. Counsel may suggest to the Court the time limitation to be placed. If any party is dissatisfied with the time assigned by the court, objections must be noted at the time of the ruling of the Court in that case.
History
(Amended effective July 25, 2018.)
15.12.  Improper Argument.
Text
No attorney shall assert in argument his personal belief in the justness of his client's cause or in the veracity of any witness. No attorney shall ask a jury to place themselves in the position of his client or of the opposing party.
15.13.  Contact with Jurors.
Text
After the conclusion of a jury trial and only after the final service of all jurors for that petit jury month, attorneys may contact jurors regarding trials on which the juror served or participated in voir dire. Each juror may decline to speak with any attorney. Attorneys are not to contact any juror until the final conclusion of all petit jury trials for that month so as not to create any appearance of impropriety or overreaching toward any juror.
15.14.  Violation of Rules.
Text
No attorney shall, nor cause any one on his staff or acting on his behalf, violate these rules of conduct.
15.15.  Official Record.
Text
The Official Record of the Hardin District Court shall be made on either video or audio recording whichever is more readily available and in working condition.
Appendix 1.
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Local Rules for The Hardin County Mental Health Court
PART I: Definitions 
Part II Adult Criminal Mental Health Court 
PART I:
Definitions
Text
1.  “Administrative discharge” means the discharge of a participant from Mental Health Court due to the participant's inability to complete Mental Health Court through no fault of his/her own.
2.  “Agreement of Participation” means the written agreement required to be signed by all potential Mental Health Court participants prior to the determination of eligibility for Mental Health Court.
3.  “Approved local diversion procedures” means pretrial diversion procedures authorized by the Kentucky Supreme Court within each judicial circuit.
4.  “Assessment” means a tool used by Mental Health Court staff to evaluate mental health, treatment history, drug use history, and drug dependency for purposes of determining whether a defendant will be considered for admission into Mental Health Court.
5.  “COJ” means the Court of Justice.
6.  “Eligible offenses” are offenses deemed to be caused by, arising out of, or a result of untreated or improperly treated mental health conditions, including Axis I and Axis II disorders, but excluding violent offenses and sexual offenses. Exceptions can be made on a case by case basis to include otherwise excluded offenders.
7.  “Administrative discharge” means the discharge of a participant from Mental Health Court due to the participant's inability to complete Mental Health Court through no fault of his/her own.
8.  “Incentives” means tangible or intangible rewards earned by participants for positive steps taken toward attaining a crime-free lifestyle, and may include, but are not limited to, promotion to the next phase, certificates and tokens, decreased supervision, increased privileges and responsibilities, praise from the Mental Health Court judge and team, extended curfews, and other individual incentives approved by the Mental Health Court team.
9.  “Involuntary termination” means the termination by the Mental Health Court judge of a participant from Mental Health Court due to the participant's non-compliance with Mental Health Court's requirements, rules, or conditions.
10.  “Justice system case processing” means the manner in which a case is processed within the Kentucky COJ, as reflected in Ky Courts II or the current COJ case management system.
11.  “Mental Health Court” means the Hardin County Mental Health Court, which is an alternative sentencing court authorized by the Kentucky Supreme Court. Mental Health Court combines case management, judicial oversight, treatment, mental health assessments, and drug testing, and includes, but is not limited to, the implementation of curfews, sanctions, and incentives.
12.  “Mental Health Court administrator” means the employee appointed by the Hardin County Mental Health Court to support Mental Health Court, and administer and oversee its funding.
13.  “Mental Health Court graduation” means the ceremony acknowledging the successful completion of Phases I, II, III, and IV of Mental Health Court.
14.  “Mental Health Court judge” means a judge who, in addition to his/her regular judicial duties, conducts Mental Health Court sessions and staffing, monitors and reviews the participant's progress in Mental Health Court, imposes sanctions and incentives, and facilitates other components of Mental Health Court as identified and required by the Mental Health Court, consistent with these rules.
15.  “Mental Health Court staff” means personnel hired and employed to work with the Mental Health Court who perform the daily operations of Mental Health Court, including, but not limited to, providing case management for participants, attending Mental Health Court staffing and sessions, and coordinating mental health assessments and drug testing as needed.
16.  “Mental Health Court team” means the non-adversarial group that promotes public safety while acting in the best interest of the public and the participant, and that determines the appropriate responses for a participant's compliance or non-compliance with Mental Health Court requirements. While the Mental Health Court team determines responses for a participant's compliance or non-compliance, the Mental Health Court judge has the ultimate decision making authority. The Mental Health Court team is comprised of the Mental Health Court judge(s), Mental Health Court staff, law enforcement, prosecutor(s), defense counsel, and treatment provider(s). Optional members with each Mental Health Court may be representatives from the Department of Probation and Parole, the circuit court clerk's office, the community, and other ancillary agencies.
17.  “Mental Health Court support personnel” means interns and volunteers, including but not limited to, staff supplied by other agencies not employed by the Mental Health Court, who work with the Mental Health Court.
18.  “Notice of Eligibility” means the document provided to the sentencing judge following the defendant's assessment wherein a determination of eligibility or ineligibility for admission to Mental Health Court is made.
19.  “Phase” means a set of minimum and distinct criteria required of a Mental Health Court participant.
20.  “Receiving judge” means the judge conducting a Mental Health Court docket.
21.  “Referring judge” means the judge who refers a defendant to Mental Health Court.
22.  “Sanctions” means the range of consequences imposed for the participant's failure to comply with the requirements or other conditions of Mental Health Court, which are appropriate, consistent and immediately applied. Sanctions may include, but are not limited to, admonishments from the judge, residential treatment, community service, phase demotion, increased group sessions, home incarceration, imprisonment in a detention facility, and termination from Mental Health Court.
23.  “Sentencing judge” means the judge who sentences the defendant in the underlying criminal case and who may also be the referring judge.
24.  “Session” means the scheduled appearance of the participant before the Mental Health Court judge, during which the progress of the participant is reviewed and discussed, and assignments, verifications, or other requested information is provided to the Mental Health Court judge by the participant.
25.  “Staffing” means meetings held by the Mental Health Court team, including the Mental Health Court judge, prior to a Mental Health Court session, for the purpose of discussing the participants' progress.
26.  “Treatment program” means a residential program for a participant which provides a setting for mental health or substance abuse treatment.
27.  “Treatment provider” means an individual or agency licensed or certified to provide treatment and counseling to Mental Health Court participants as specified by the Mental Health Court.
28.  “Voluntary termination” means the termination by the Mental Health Court judge of a participant from Mental Health Court, at the participant's request, but only after a determination has been made that the request was knowingly and voluntarily made.
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Section 1.  Key Components of a Mental Health Court
Text
All mental health court programs shall include the following key components:
 	1.  Mental Health Courts shall integrate mental health treatment services with justice system case processing;
 	2.  Using a non-adversarial approach, prosecution and defense counsel promote public safety while protecting participants' due process rights;
 	3.  Eligible participants are identified early and promptly placed in the Mental Health Court program;
 	4.  Mental Health Court provides a continuum of mental health treatment services;
 	5.  Compliance is monitored by frequent testing, compliance with treatment providers, and case management;
 	6.  A coordinated strategy governs Mental Health Court responses to participants' compliance;
 	7.  Ongoing judicial interaction with each Mental Health Court participant is essential;
 	8.  Monitoring and evaluation measure the achievement of Mental Health Court goals and gauge effectiveness;
 	9.  Continuing interdisciplinary education promotes effective Mental Health Court planning, implementation, and operations;
 	10.  Forging partnerships among Mental Health Court, public agencies, and community-based organizations generates local support and enhances Mental Health Court effectiveness;
Section 2.  Mission Statement
Text
The mission of the Mental Health Court is to protect public safety and reduce the recidivism rate of mentally ill offenders by increasing their wellness. Using an integrated approach involving court supervision, mental health treatment services, education, employment, and personal accountability, the Mental Health Court seeks positive and long lasting life changes.
Section 3.  Funding
Text
The Mental Health Court may be supported financially by grants or other government or private sources.
Section 4.  Mental Health Court Referral Process
Text
A defendant shall be referred to Mental Health Court through one of the following procedures:
 	1.  An order of probation: a referral to Mental Health Court may be made at any time during probation, including a referral in lieu of revocation. A defendant who is referred to Mental Health Court by an order of probation shall have entered a guilty plea or been found guilty of an eligible offense. The sentencing judge, sua sponte, or upon request of the attorney for the defendant or another interested party, may order a defendant to be referred to Mental Health Court for a determination of the defendant's eligibility.
 	2.  An order of diversion: referral to Mental Health Court may be made utilizing approved local diversion procedures but only after an order of diversion has been entered.
 	3.  An order of contempt of court: any judge may refer a person charged with contempt of court to Mental Health Court in lieu of being incarcerated on the contempt charge, but only after an order of contempt has been entered.
Section 5.  Eligibility and Assessment
Text
1.  Upon receipt of a written order of referral from a judge, Mental Health Court staff shall determine whether a person is eligible for assessment using the following criteria. The person:
 	a.  Shall be eligible for diversion or probation; or shall have been found in contempt of court; and
 	b.  Shall not have previously graduated or been terminated from a Kentucky adult mental health court; and
 	c.  Shall not be a “sex offender” as defined by KRS 17.550; and
 	d.  Shall not be a “violent offender” as defined by federal regulation, 28 C.F.R. 93.3, as an offender who either
 		i.  is currently charged with or convicted of an offense during the course of which
 		 	a.  the person carried, possessed, or used a firearm or other dangerous weapon; or
 		 	b.  there occurred the use of force against the person of another; or
 		 	c.  there occurred the death of or serious bodily injury to any person; without regard to whether proof of any of the elements described herein is required to convict; or
 		ii.  has previously been convicted of a felony crime of violence involving the use or attempted use of force against a person with the intent to cause death or serious bodily harm.
 	e.  Any person who would not otherwise qualify for participation in the court may be admitted to the Mental Health Court by agreement of the court.
2.  If a defendant is determined to be ineligible for Mental Health Court, Mental Health Court staff shall inform the referring judge in writing using the form prescribed by the Mental Health Court.
3.  A determination of competence to stand trial and enter a guilty plea shall be made by the referring court.
4.  If a defendant is determined to be eligible for assessment, Mental Health Court staff shall thoroughly explain Mental Health Court and the Agreement of Participation to the defendant and request that the defendant sign the Agreement of Participation on a form prescribed by the Mental Health Court, with or without the presence of the defendant's attorney. If a defendant refuses to sign the Agreement of Participation, Mental Health Court staff shall notify the referring judge by utilizing the Notice of Eligibility form prescribed by the Mental Health Court. Refusal by the defendant to sign the Agreement of Participation shall render him or her ineligible to participate in Mental Health Court.
5.  Upon execution of the Agreement of Participation by the defendant, Mental Health Court staff shall complete an assessment on a form prescribed by the Mental Health Court. After completing the assessment, Mental Health Court staff shall complete a Notice of Eligibility form on a form prescribed by the Mental Health Court. The assessment, the Notice of Eligibility form, and any other pertinent information regarding the defendant shall be completed and submitted to the Mental Health Court team prior to the defendant's next scheduled court appearance.
Section 6.  Admissibility into Mental Health Court
Text
Upon receipt of the assessment, Notice of Eligibility and other pertinent information regarding the defendant, the Mental Health Court judge and team shall determine whether the person may be admitted into Mental Health Court. To determine admissibility, the Mental Health Court judge and team shall evaluate the following:
 	1.  Current criminal charge(s)/conviction(s);
 	2.  Past criminal conviction(s) (if any);
 	3.  Results of the assessment;
 	4.  Information regarding the victims, if any;
 	5.  Defendant's willingness to participate; and,
 	6.  Other relevant information as identified by the Mental Health Court judge and team members.
Section 7.  Transfer of Case to Mental Health Court
Text
Upon a determination of admission to Mental Health Court, and upon the defendant's acceptance of the offer to enter Mental Health Court, the referring judge shall complete an order transferring the case to Mental Health Court.
Section 8.  Mental Health Court Participant Requirements
Text
1.  A Mental Health Court shall consist of four phases as follows:
 	a.  Phase I – stabilization phase to last approximately 3 months
 	b.  Phase II – treatment phase to last approximately 3 months, depending on progress
 	c.  Phase III – Self-motivation phase to last approximately 3 months
 	d.  Phase IV – wellness phase leading to graduation to last approximately 3 months
2.  Mental Health Court participants shall adhere to the following minimum requirements during each phase as follows:
 	a.  For Phase I, the participant shall:
• Appear on docket every week
• Have no unexcused absences from scheduled appointments with service providers
• Appear at all court dates
• Demonstrate a willingness to comply with ALL treatment and service goals/plan, including medication recommendations
• Identify and access needed services
• Establish stable housing
• Establish stable income
• Establish/maintain sobriety
• Begin to show reduction in symptoms
• Reduce/eliminate psychiatric hospitalizations, if applicable
• Reduce/eliminate further criminal charges/arrests
• Comply with parole/probation, if applicable
• Obtain an AA/NA sponsor and begin working on the 12 steps, if applicable
• Purchase handbook for the Moral Reconation Therapy program (“MRT”) and complete a minimum of steps 1-3
 	b.  For Phase II, the participant shall:
• Appear on docket every two weeks
• Maintain stable housing and income
• Maintain sobriety
• Continue to work toward goals on treatment/service plans
• Maintain engagement with all service providers
• Keep all appointments and court dates
• Comply with prescribed medication
• Comply with probation/parole
• Reduce/eliminate psychiatric hospitalizations
• Reduce/eliminate criminal charges/arrests
• Increase meaningful daily activities, i.e., work, volunteer, school
• Increase/improve social supports/social relationships
• Maintain AA/NA sponsorships and show progress on the 12 steps, if applicable
• Complete a minimum of steps 3-8 in MRT
 	c.  For Phase III, the participant shall:
• Appear on docket once a month
• Maintain social supports and meaningful daily activities
• Maintain stable housing and income
• Maintain medication compliance
• Maintain sobriety
• Have no arrests/criminal charges
• Maintain engagement with all service providers
• Eliminate psychiatric hospitalizations
• Complete treatment/service plan goals
• Maintain AA/NA sponsorships and show progress on the 12 steps, if applicable
• Complete a minimum of steps 9-12 in MRT
 	d.  For Phase IV, the participant shall:
• Participate in aftercare
• Act as a mentor for other Mental Health Court participants
• Complete steps 13-16 in MRT
3.  Mental Health Court participants may be ordered to comply with additional requirements, which include, but are not limited to, the following:
 	a.  Employment, school, and/or home visits by Mental Health Court staff;
 	b.  Curfews as established by Mental Health Court; and,
 	c.  Medical and/or mental health referrals and subsequent treatment recommendations, including treatment programs.
4.  Random urine and/or blood drug screens: a copy of the urine and/or blood drug test results shall be prima facie evidence of their validity and content. Any chain of custody shall be waived and the results of the urine and/or blood drug tests shall be admissible as evidence in Mental Health Court.
Section 9.  Incentives
Text
Incentives may be provided during Mental Health Court sessions and may include, but are not limited to: promotion to the next phase; certificates and tokens; decreased supervision; increased privileges and responsibilities; praise from the Mental Health Court judge and team; extended curfews; and other incentives approved by the Mental Health Court team.
Section 10.  Sanctions for Non-Compliance with Mental Health Court Requirements
Text
Each participant shall comply with all requirements and other conditions established by Mental Health Court. Failure to comply may result in the Mental Health Court judge imposing sanctions upon the participant. Sanctions may include, but are not limited to: admonishments from the Mental Health Court judge; residential mental health treatment; community service; phase demotion; increased group treatment; home incarceration; imprisonment; and termination from Mental Health Court. Graduated sanctions may be utilized for continuous noncompliance.
Section 11.  Involuntary Termination from Mental Health Court
Text
1.  The Mental Health Court staff or team may make a recommendation to the Mental Health Court judge that a participant be terminated from Mental Health Court due to the participant's noncompliance with Mental Health Court requirements or conditions. If the Mental Health Court judge agrees with the recommendation of termination, Mental Health Court staff shall file a written Affidavit of Violations on a form prescribed by the Mental Health Court requesting the judge to terminate the participant from Mental Health Court. The participant shall be informed of the termination in the Mental Health Court session unless the participant has absconded. A Notice of Termination shall be signed by the Mental Health Court judge on a form prescribed by the Mental Health Court, and a copy of the Affidavit of Violations shall be attached. Upon signature of the Notice of Termination by the Mental Health Court judge, the case shall be referred back to the appropriate circuit or district for further proceedings. The Notice of Termination shall be filed in the official record by the circuit clerk.
2.  In the case of a participant who has absconded for a period of at least ten working days, Mental Health Court staff may complete an Affidavit of Violations on a form prescribed by the Mental Health Court. A Notice of Termination may be signed by the Mental Health Court judge on a form prescribed by the Mental Health Court, and a copy of the Affidavit of Violations shall be attached. Upon signature of the Notice of Termination by the Mental Health Court judge, the case shall be referred back to the appropriate circuit or district for further proceedings. The Notice of Termination shall be filed in the official record by the circuit clerk.
3.  The receiving judge shall schedule the case for a hearing on a criminal motion docket for further proceedings. The Notice of Termination and Affidavit of Violations shall be filed in the official record by the circuit clerk, who shall serve notice of the notice of termination on the parties, their attorneys, and probation and parole.
4.  Upon involuntary termination, a participant shall be ineligible for further participation in any Kentucky Mental Health Court.
Section 12.  Voluntary Termination
Text
Participants may petition the Mental Health Court judge for termination from Mental Health Court. If the Mental Health Court judge determines that the request is knowingly and voluntarily made, the Mental Health Court judge may terminate the participant from Mental Health Court on a form prescribed by the Mental Health Court and refer the case back to the appropriate circuit or district. The Notice of Termination shall be filed in the official record by the circuit court clerk, who shall serve notice of the Notice of Termination on the parties, their attorneys, and probation and parole. The receiving circuit or district shall schedule a hearing on the criminal motion docket for further proceedings. Upon voluntary termination, the participant shall be ineligible for further participation in any Kentucky Mental Health Court.
Section 13.  Administrative Discharge
Text
If a Mental Health Court participant cannot complete Mental Health Court, through no fault of his/her own, he/she may be administratively discharged. If the Mental Health Court team determines that administrative discharge is appropriate, the Mental Health Court staff shall complete an Affidavit of Administrative Discharge to provide to the Mental Health Court judge. If the Mental Health Court judge agrees with the accommodation, the Mental Health Court judge shall complete a Notice of Termination by administrative discharge on a form prescribed by the Mental Health Court and refer the case back the appropriate circuit or district. The Notice of Termination shall be filed in the official record by the circuit court clerk, who shall serve notice of the Notice of Termination on the parties, their attorneys, and probation and parole. The receiving court shall schedule a hearing on the criminal motion docket for further proceedings. An administrative discharge does not make the participant ineligible to return to the Mental Health Court at a later date.
Section 14.  Successful Completion of Mental Health Court
Text
1.  A participant will be determined to have successfully completed Mental Health Court after the participant has:
 	a.  Completed all four Mental Health Court phases;
 	b.  If feasible, paid all restitution owed. If the total restitution amount is too great to be paid in full while in Mental Health Court, then a reasonable amount as determined by the Mental Health Court team shall be paid prior to being determined to have successfully completed Mental Health Court; and,
 	c.  Paid all costs, fines or fees; and
2.  Upon successful completion of Mental Health Court, the sentencing judge or the Mental Health Court judge may:
 	a.  Dismiss the underlying charge(s), if the participant was on diversion, but only after restitution, if any, has been paid in full; or
 	b.  Modify probation to be conditionally discharged if the participant was on probation or found in contempt of court, but only after restitution, if any, has been paid in full.
3.  A Mental Health Court graduation should be held for an eligible participant within 90 days of successful completion of Phase IV of Mental Health Court as outlined above, but in no event shall a Mental Health Court graduation be held later than 210 days after successful completion of Phase IV.
Section 15.  Mental Health Court Staffing
Text
1.  The Mental Health Court judge and Mental Health Court staff shall attend staffing prior to a Mental Health Court session, and a monthly general team meeting. The prosecutor, defense attorney, and other Mental Health Court team members are encouraged to attend these staffings. Mental Health Court staffing shall be confidential and non-team members shall not attend absent extraordinary circumstances. If there is an extraordinary need for a non-team member of attend, upon approval by the Mental Health Court judge, the non-team member shall be allowed to attend the staffing, but only after signing a confidentiality agreement.
2.  At a Mental Health Court staffing and at the monthly team meeting, the Mental Health Court team shall discuss the following:
 	a.  Whether to admit potential participants into Mental Health Court;
 	b.  Appropriate sanctions for violations by current participants;
 	c.  Achievements and phase advancement of participants who will appear at the Mental Health Court session; and,
 	d.  Other pertinent issues relating to Mental Health Court.
Section 16.  Mental Health Court Sessions
Text
Mental Health Court judges shall conduct at least two Mental Health Court sessions per month. If non-weekly Mental Health Court sessions are held, then in any week in which a Mental Health Court session is not held, Mental Health Court staff shall meet with participants on the same day and time of the week that Mental Health Court meets when it is in session.
Section 17.  Confidentiality
Text
1.  Mental Health Court proceedings shall be confidential and all proceedings shall be closed unless otherwise authorized by the Mental Health Court judge.
2.  Documents contained in a participant's Mental Health Court case file shall be confidential and shall not be released other than those documents specified in Section 18 of these Rules.
3.  Due to the treatment component of Mental Health Court, team members shall sign a confidentiality agreement.
4.  Mental Health Court team members shall comply with state and federal confidentiality laws regarding treatment information.
Section 18.  Filing of Mental Health Court Documents
Text
Upon utilization of any of the following documents, a copy of such document(s) shall be filed by the Mental Health Court staff with the appropriate court clerk for entry into the court record of the underlying criminal offense:
 	a.  Order referring to Mental Health Court
 	b.  Notice of Eligibility;
 	c.  Order transferring to Mental Health Court;
 	d.  Affidavit of Violations; and,
 	e.  Orders of Termination, graduation, or administrative discharge.
Section 19.  Collection of Fees
Text
1.  A reimbursement fee may be imposed by Mental Health Court for treatment services, the cost of a laboratory confirmation of compliance with medication protocols, a positive drug test, or other required services. The standards and policies relating to the payment of a reimbursement fee shall be established by the Court.
2.  Reimbursement fees shall be in the form of certified checks, cashier's checks, or money orders. At no time shall Mental Health Court staff accept cash from a participant.
3.  No judge or Mental Health Court staff shall collect monies for use in Mental Health Court through forfeiture, plea agreements, sanctions, fees, fines, or other costs, other than those referred to herein.
Section 20.  Student Interns
Text
The Court may establish and maintain a Mental Health Court Student Intern Program. The Court shall establish policies relating to the program and shall have the authority to approve the acceptance of any student intern working in the Hardin County Mental Health Court.
Section 21.  Volunteers
Text
Volunteers may be permitted to serve in a limited capacity with the Mental Health Court. Volunteers shall not have responsibility for any aspect of the participants' supervision, treatment, or one-on-one interactions. All volunteers shall be required to sign a confidentiality agreement. The Mental Health Court shall establish policies relating to the use of volunteers.
Section 22.  Drug Testing
Text
1.  Drug testing may be administered to any Mental Health Court participant on a regular and random basis, or upon a reasonable suspicion of drug use.
2.  The Court shall utilize the most cost efficient drug testing services for Mental Health Court, utilizing policies and specifications as authorized by the Mental Health Court.
3.  All Mental Health Court participants shall be required to make themselves available for specimen collection as required by the case manager.
4.  Instant, laboratory, and other drug tests supplied by Mental Health Court shall be utilized for Mental Health Court participants only. Due to the cost of drug testing supplies, inventory of supplies shall be audited on a random basis.
5.  An adulterated drug test shall be considered a positive drug test.
6.  Medically supervised detoxification or treatment that will affect drug testing by Mental Health Court staff on a temporary basis may be authorized by the Mental Health Court judge. However, medically supervised detoxification or treatment that will affect drug testing by Mental Health Court staff beyond a 6-month period shall not be authorized and shall preclude a participant initiating or continuing participation in Mental Health Court.
7.  The Mental Health Court shall be authorized to establish further policies and procedures relating to drug testing.
Section 23.  Treatment Provider
Text
1.  State personnel or state agencies shall be utilized to the maximum extent practicable for treatment or other needed services.
2.  If state personnel or a state agency is unable to provide said treatment or other services, or it is not feasible for it to do so, an agency with which a Memorandum of Agreement may be executed shall be utilized for treatment or other needed services.
3.  If an agency with which a Memorandum of Agreement may be executed is unable to provide said treatment or other services, or it is not feasible to do so, a personal service contract shall be utilized for obtaining treatment or other needed services.
4.  The Mental Health Court shall maintain a list of authorized state providers for said treatment or other services.
5.  All contracts for treatment or other services shall be negotiated by and through the Mental Health Court utilizing the approved administrative policies and procedures established for same.
Section 24.  Mental Health Court Staff
Text
1.  Individuals employed by the Hardin County Mental Health Court are not employees of the Administrative Office of the Courts, the Kentucky Court of Justice, or the Commonwealth of Kentucky.
2.  All Mental Health Court staff work for the benefit of the Mental Health Court and shall report to the Mental Health Court Administrator or his or her designee. Unpaid Mental Health Court interns and volunteers shall be coordinated with the Mental Health Court Administrator and shall be subject to policies and procedures relating to Mental Health Court operations as established by the Mental Health Court.
3.  All Mental Health Court staff and unpaid Mental Health Court interns and volunteers shall sign a confidentiality agreement and shall comply with state and federal confidentiality laws regarding treatment information.
4.  Any participation in local court proceedings or activities outside of Mental Health Court sessions by Mental Health Court staff, in their capacity as Mental Health Court staff, shall first be authorized by the Mental Health Court.
Text
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PART I:
Definitions
Text
1.  “Administrative discharge” means the discharge of a participant from Mental Health Court due to the participant’s inability to complete Mental Health Court through no fault of his/her own.
2.  “Agreement of Participation” means the written agreement required to be signed by all potential Mental Health Court participants prior to the determination of eligibility for Mental Health Court.
3.  “Approved local diversion procedures” means pretrial diversion procedures authorized by the Kentucky Supreme Court within each judicial circuit.
4.  “Assessment” means a tool used by Mental Health Court staff to evaluate mental health, treatment history, drug use history, and drug dependency for purposes of determining whether a defendant will be considered for admission into Mental Health Court.
5.  “COJ” means the Court of Justice.
6.  “Eligible offenses” are offenses deemed to be caused by, arising out of, or a result of untreated or improperly treated mental health conditions, including Axis I and Axis II disorders, but excluding violent offenses and sexual offenses. Exceptions can be made on a case by case basis to include otherwise excluded offenders.
7.  “Home visit” means the on-site appearance of Mental Health Court staff at the participant’s home for the purpose of verifying stable, crime-free housing, compliance with curfews, and verification of living conditions appropriate for Mental Health Court participants.
8.  “Incentives” means tangible or intangible rewards earned by participants for positive steps taken toward attaining a crime-free lifestyle, and may include, but are not limited to, promotion to the next phase, certificates and tokens, decreased supervision, increased privileges and responsibilities, praise from the Mental Health Court judge and team, extended curfews, and other individual incentives approved by the Mental Health Court team.
9.  “Involuntary termination” means the termination by the Mental Health Court judge of a participant from Mental Health Court due to the participant's non-compliance with Mental Health Court’s requirements, rules, or conditions.
10.  “Justice system case processing” means the manner in which a case is processed within the Kentucky COJ, as reflected in KYCourts II or the current COJ case management system.
11.  “Mental Health Court” means the Marion/Washington County Mental Health Court, which is an alternative sentencing court authorized by the Kentucky Supreme Court. Mental Health Court combines case management, judicial oversight, treatment, mental health assessments, and drug testing, and includes, but is not limited to, the implementation of curfews, sanctions, and incentives.
12.  “Mental Health Court administrator” means the employee appointed by the Marion/Washington County Mental Health Court to support Mental Health Court, and administer and oversee its funding.
13.  “Mental Health Court graduation” means the ceremony acknowledging the successful completion of Phases I, II, III, and IV of Mental Health Court.
14.  “Mental Health Court judge” means a judge who, in addition to his/her regular judicial duties, conducts Mental Health Court sessions and staffing, monitors and reviews the participant’s progress in Mental Health Court, imposes sanctions and incentives, and facilitates other components of Mental Health Court as identified and required by the Mental Health Court, consistent with these rules.
15.  “Mental Health Court staff” means personnel hired and employed to work with the Mental Health Court who perform the daily operations of Mental Health Court, including, but not limited to, providing case management for participants, attending Mental Health Court staffing and sessions, and coordinating mental health assessments and drug testing as needed.
16.  “Mental Health Court team” means the non-adversarial group that promotes public safety while acting in the best interest of the public and the participant, and that determines the appropriate responses for a participants compliance or non-compliance with Mental Health Court requirements. While the Mental Health Court team determines responses for a participant's compliance or non-compliance, the Mental Health Court judge has the ultimate decision making authority. The Mental Health Court team is comprised of the Mental Health Court judge(s), Mental Health Court staff, law enforcement, prosecutor(s), defense counsel, and treatment provider(s). Optional members with each Mental Health Court may be representatives from the Department of Probation and Parole, the circuit court clerk’s office, the community, and other ancillary agencies.
17.  “Mental Health Court support personnel” means interns and volunteers, including but not limited to, staff supplied by other agencies not employed by the Mental Health Court, who work with the Mental Health Court.
18.  “Notice of Eligibility” means the document provided to the sentencing judge following the defendant's assessment wherein a determination of eligibility or ineligibility for admission to Mental Health Court is made.
19.  “Phase” means a set of minimum and distinct criteria required of a Mental Health Court participant.
20.  “Receiving judge” means the judge conducting a Mental Health Court docket.
21.  “Referring judge” means the judge who refers a defendant to Mental Health Court.
22.  “Sanctions” means the range of consequences imposed for the participant's failure to comply with the requirements or other conditions of Mental Health Court, which are appropriate, consistent and immediately applied. Sanctions may include, but are not limited to, admonishments from the judge, residential treatment, community service, phase demotion, increased group sessions, home incarceration, imprisonment in a detention facility, and termination from Mental Health Court.
23.  “Sentencing judge” means the judge who sentences the defendant in the underlying criminal case and who may also be the referring judge.
24.  “Session” means the scheduled appearance of the participant before the Mental Health Court judge, during which the progress of the participant is reviewed and discussed, and assignments, verifications, or other requested information is provided to the Mental Health Court judge by the participant.
25.  “Staffing” means meetings held by the Mental Health Court team, including the Mental Health Court judge, prior to a Mental Health Court session, for the purpose of discussing the participants’ progress.
26.  “Treatment program” means a residential program for a participant which provides a setting for mental health or substance abuse treatment.
27.  “Treatment provider” means an individual or agency licensed or certified to provide treatment and counseling to Mental Health Court participants as specified by the Mental Health Court.
28.  “Voluntary termination” means the termination by the Mental Health Court judge of a participant from Mental Health Court, at the participant's request, but only after a determination has been made that the request was knowingly and voluntarily made.
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Section 1.  Key Components of a Mental Health Court.
Text
All mental health court programs shall include the following key components:
 	1.  Mental Health Courts shall integrate mental health treatment services with justice system case processing;
 	2.  Using a non-adversarial approach, prosecution and defense counsel promote public safety while protecting participants’ due process rights;
 	3.  Eligible participants are identified early and promptly placed in the Mental Health Court program;
 	4.  Mental Health Court provides a continuum of mental health treatment services;
 	5.  Compliance is monitored by frequent testing, compliance with treatment providers, and case management;
 	6.  A coordinated strategy governs Mental Health Court responses to participants’ compliance;
 	7.  Ongoing judicial interaction with each Mental Health Court participant is essential;
 	8.  Monitoring and evaluation measure the achievement of Mental Health Court goals and gauge effectiveness;
 	9.  Continuing interdisciplinary education promotes effective Mental Health Court planning, implementation, and operations;
 	10.  Forging partnerships among Mental Health Court, public agencies, and community-based organizations generates local support and enhances Mental Health Court effectiveness;
Section 2.  Mission Statement.
Text
The mission of the Mental Health Court is to protect public safety and reduce the recidivism rate of mentally ill offenders by increasing their wellness. Using an integrated approach involving court supervision, mental health treatment services, education, employment, and personal accountability, the Mental Health Court seeks positive and long lasting life changes.
Section 3.  Funding.
Text
The Mental Health Court may be supported financially by grants or other government or private sources.
Section 4.  Mental Health Court Referral Process.
Text
A defendant shall be referred to Mental Health Court through one of the following procedures:
 	1.  An order of probation or shock probation: a referral to Mental Health Court may be made at any time during probation, including a referral in lieu of revocation. A defendant who is referred to Mental Health Court by an order of probation shall have entered a guilty plea or been found guilty of an eligible offense. The sentencing judge, sua sponte, or upon request of the attorney for the defendant or another interested party, may order a defendant to be referred to Mental Health Court for a determination of the defendant’s eligibility.
 	2.  An order of diversion: referral to Mental Health Court may be made utilizing approved local diversion procedures but only after an order of diversion has been entered.
 	3.  An order of contempt of court: any judge may refer a person charged with contempt of court to Mental Health Court in lieu of being incarcerated on the contempt charge, but only after an order of contempt has been entered.
Section 5.  Eligibility and Assessment.
Text
1.  Upon receipt of a written order of referral from a judge, Mental Health Court staff shall determine whether a person is eligible for assessment using the following criteria. The person:
 	a.  Shall be eligible for diversion, probation or shock probation; or shall have been found in contempt of court; and
 	b.  Shall not have previously graduated or been terminated from a Kentucky adult mental health court; and
 	c.  Shall not be a “sex offender” as defined by KRS 17.550; and
 	d.  Shall not be a “violent offender” as defined by federal regulation, 28 C.F.R. 93.3, as an offender who either
 		i.  is currently charged with or convicted of an offense during the course of which
 		 	a.  the person carried, possessed, or used a firearm or other dangerous weapon; or
 		 	b.  there occurred the use of force against the person of another; or
 		 	c.  there occurred the death of or serious bodily injury to any person; without regard to whether proof of any of the elements described herein is required to convict; or
 		ii.  has previously been convicted of a felony crime of violence involving the use or attempted use of force against a person with the intent to cause death or serious bodily harm.
 	e.  Any person who would not otherwise qualify for participation in the court may be admitted to the Mental Health Court by agreement of the court.
2.  If a defendant is determined to be ineligible for Mental Health Court, Mental Health Court staff shall inform the referring judge in writing using the form prescribed by the Mental Health Court.
3.  A determination of competence to stand trial and enter a guilty plea shall be made by the referring court.
4.  If a defendant is determined to be eligible for assessment, Mental Health Court staff shall thoroughly explain Mental Health Court and the Agreement of Participation to the defendant and request that the defendant sign the Agreement of Participation on a form prescribed by the Mental Health Court, with or without the presence of the defendant's attorney. if a defendant refuses to sign the Agreement of Participation, Mental Health Court staff shall notify the referring judge by utilizing the Notice Eligibility form prescribed by the Mental Health Court. Refusal by the defendant to sign the Agreement of Participation shall render him or her ineligible to participate in Mental Health Court.
5.  Upon execution of the Agreement of Participation by the defendant, Mental Health Court staff shall complete an assessment on a form prescribed by the Mental Health Court. After completing the assessment, Mental Health Court staff shall complete a Notice of Eligibility form on a form prescribed by the Mental Health Court. The assessment, the Notice of Eligibility form, and any other pertinent information regarding the defendant shall be completed and submitted to the Mental Health Court team prior to the defendant’s next scheduled court appearance.
Section 6.  Admissibility into Mental Health Court.
Text
Upon receipt of the assessment, Notice of Eligibility and other pertinent information regarding the defendant, the Mental Health Court judge and team shall determine whether the person may be admitted into Mental Health Court. To determine admissibility, the Mental Health Court judge and team shall evaluate the following:
 	1.  Current criminal charge(s)/conviction(s);
 	2.  Past criminal conviction(s) (if any);
 	3.  Results of the assessment;
 	4.  Information regarding the victims, if any;
 	5.  Defendant's willingness to participate; and,
 	6.  Other relevant information as identified by the Mental Health Court judge and team members.
Section 7.  Transfer of Case to Mental Health Court.
Text
Upon a determination of admission to Mental Health Court, and upon the defendant's acceptance of the offer to enter Mental Health Court, the referring judge shall complete an order transferring the case to Mental Health Court.
Section 8.  Mental Health Court Participant Requirements.
Text
1.  A Mental Health Court shall consist of four phases as follows:
 	a.  Phase I – stabilization phase to last approximately 3 months
 	b.  Phase II – treatment phase to last approximately 3 months, depending on progress
 	c.  Phase III – Self-motivation phase to last approximately 3 months
 	d.  Phase IV – wellness phase leading to graduation to last approximately 3 months
2.  Mental Health Court participants shall adhere to the following minimum requirements during each phase as follows:
 	a.  For Phase I, the participant shall:
• Appear on docket every week
• Have no unexcused absences from scheduled appointments with service providers
• Appear at all court dates
• Demonstrate a willingness to comply with ALL treatment and service goals/plan, including medication recommendations
• Identify and access needed services
• Establish stable housing
• Establish stable income
• Establish/maintain sobriety
• Begin to show reduction in symptoms
• Reduce/eliminate psychiatric hospitalizations, if applicable
• Reduce/eliminate further criminal charges/arrests
• Comply with parole/probation, if applicable
• Obtain AA/NA sponsor and being working on the 12 steps, if applicable
• Purchase handbook for the Moral Reconation Therapy program (“MRT”) and complete a minimum of steps 1-3.
 	b.  For Phase II, the participant shall:
• Appear on docket every two weeks
• Maintain stable housing and income
• Maintain sobriety
• Continue to work toward goals on treatment/service plans
• Maintain engagement with all service providers
• Keep all appointments and court dates
• Comply with prescribed medication
• Comply with probation/parole
• Reduce/eliminate psychiatric hospitalizations
• Reduce/eliminate criminal charges/arrests
• Increase meaningful daily activities, i.e., work, volunteer, school
• Increase/improve social supports/social relationships
• Maintain AA/NA sponsorships and show progress on the 12 steps, if applicable
• Complete a minimum of steps 3-8 in MRT
 	c.  For Phase III, the participant shall:
• Appear on docket once a month
• Maintain social supports and meaningful daily activities
• Maintain stable housing and income
• Maintain medication compliance
• Maintain sobriety
• Have no arrests/criminal charges
• Maintain engagement with all service providers
• Eliminate psychiatric hospitalizations
• Complete treatment/service plan goals
• Maintain AA/NA sponsorships and show progress on the 12 steps, if applicable
• Complete a minimum of steps 9-12 in MRT
 	d.  For Phase IV, the participant shall:
• Participate in aftercare
• Act as a mentor for other Mental Health Court participants
• Complete steps 13-16 in MRT
3.  Mental Health Court participants may be ordered to comply with additional requirements, which include, but are not limited to, the following:
 	a.  Employment, school, and/or home visits by Mental Health Court staff;
 	b.  Curfews as established by Mental Health Court; and,
 	c.  Medical and/or mental health referrals and subsequent treatment recommendations, including treatment programs.
4.  Random urine and/or blood drug screens: a copy of the urine and/or blood drug test results shall be prima facie evidence of their validity and content. Any chain of custody shall be waived and the results of the urine and/or blood drug tests shall be admissible as evidence in Mental Health Court.
Section 9.  Incentives.
Text
Incentives may be provided during Mental Health Court sessions and may include, but are not limited to: promotion to the next phase; certificates and tokens; decreased supervision; increased privileges and responsibilities; praise from the Mental Health Court judge and team; extended curfews; and other incentives approved by the Mental Health Court team.
Section 10.  Sanctions for Non-Compliance with Mental Health Court Requirements.
Text
Each participant shall comply with all requirements and other conditions established by Mental Health Court. Failure to comply may result in the Mental Health Court judge imposing sanctions upon the participant. Sanctions may include, but are not limited to: admonishments from the Mental Health Court judge; residential mental health treatment; community service; phase demotion; increased group treatment; home incarcerations; imprisonment; and termination from Mental Health Court. Graduated sanctions may be utilized for continuous noncompliance.
Section 11.  Involuntary Termination from Mental Health Court.
Text
1.  The Mental Health Court staff or team may make a recommendation to the Mental Health Court judge that a participant be terminated from Mental Health Court due to the participant's non-compliance with Mental Health Court requirements or conditions. if the Mental Health Court judge agrees with the recommendation of termination, Mental Health Court staff shall file a written Affidavit of Violations on a form prescribed by the Mental Health Court requesting the judge to terminate the participant from Mental Health Court. The participant shall be informed of the termination in the Mental Health Court session unless the participant has absconded. A Notice of Termination shall be signed by the Mental Health Court judge on a form prescribed by the Mental Health Court, and a copy of the Affidavit of Violations shall be attached. Upon signature of the Notice of Termination by the Mental Health Court judge, the case shall be referred back to the appropriate circuit or district for further proceedings. The Notice of Termination shall be filed in the official record by the circuit clerk.
2.  In the case of a participant who has absconded for a period of at least ten working days, Mental Health Court staff may complete an Affidavit of Violations on a form prescribed by the Mental Health Court. A Notice of Termination may be signed by the Mental Health Court judge on a form prescribed by the Mental Health Court, and a copy of the Affidavit of Violations shall be attached. Upon signature of the Notice of Termination by the Mental Health Court judge, the case shall be referred back to the appropriate circuit or district for further proceedings. The Notice of Termination shall be filed in the official record by the circuit clerk.
3.  The receiving judge shall schedule the case for a hearing on a criminal motion docket for further proceedings. The Notice of Termination and Affidavit of Violations shall be filed in the official record by the circuit clerk, who shall serve notice of the notice of termination on the parties, their attorneys, and probation and parole.
4.  Upon involuntary termination, a participant shall be ineligible for further participation in any Kentucky Mental Health Court.
Section 12.  Voluntary Termination.
Text
Participants may petition the Mental Health Court judge for termination from Mental Health Court. if the Mental Health Court judge determines that the request is knowingly and voluntarily made, the Mental Health Court judge may terminate the participant from Mental Health Court on a form prescribed by the Mental Health Court and refer the case back to the appropriate circuit or district. The Notice of Termination shall be filed in the office record by the circuit court clerk, who shall serve notice of the Notice of Termination on the parties, their attorneys, and probation and parole. The receiving circuit or district shall schedule a hearing on the criminal motion docket for further proceedings. Upon voluntary termination, the participant shall be ineligible for further participation in any Kentucky Mental Health Court.
Section 13.  Administrative Discharge.
Text
If a Mental Health Court participant cannot complete Mental Health Court, through no fault of his/her own, he/she may be administratively discharged. If the Mental Health Court team determines that administrative discharge is appropriate, the Mental Health Court staff shall complete an Affidavit of Administrative Discharge to provide to the Mental Health Court judge. If the Mental Health Court judge agrees with the accommodation, the Mental Health Court judge shall complete a Notice of Termination by administrative discharge on a form prescribed by the Mental Health Court and refer the case back to the appropriate circuit or district. The Notice of Termination shall be filed in the official record by the circuit court clerk, who shall serve notice of the Notice of Termination on the parties, their attorneys, and probation and parole. The receiving court shall schedule a hearing on the criminal motion docket for further proceedings. An administrative discharge does not make the participant ineligible to return to the Mental Health Court at later date.
Annotations

Editor's note:
The publisher believes the final sentence should conclude “at a later dat”.
Section 14.  Successful Completion of Mental Health Court.
Text
1.  A participant will be determined to have successfully completed Mental Health Court after the participant has:
 	a.  Completed all four Mental Health Court phases;
 	b.  If feasible, paid all restitution owed. If the total restitution amount is too great to be paid in full while in Mental Health Court, then a reasonable amount as determined by the Mental Health Court team shall be paid prior to being determined to have successfully completed Mental Health Court; and,
 	c.  Paid all costs, fines or fees; and
2.  Upon successful completion of Mental Health Court, the sentencing judge or the Mental Health Court judge may:
 	a.  Dismiss the underlying charge(s), if the participant was on diversion, but only after restitution, if any, has been paid in full; or
 	b.  Modify probation to be conditionally discharged if the participant was on probation or found in contempt of court, but only after restitution, if any, has been paid in full; or
 	c.  Place the participant on probation to complete terms of the plea agreement
3.  A Mental Health Court graduation should be held for an eligible participant within 90 days of successful completion of Phase IV of Mental Health Court as outlined above, but in no event shall a Mental Health Court graduation be held later than 210 days after successful completion of Phase IV.
Section 15.  Mental Health Court Staffing.
Text
1.  The Mental Health Court judge and Mental Health Court staff shall attend staffing prior to a Mental Health Court session, and a monthly general team meeting. The prosecutor, defense attorney, and other Mental Health Court team members are encouraged to attend these staffings. Mental Health Court staffing shall be confidential and non-team members shall not attend absent extraordinary circumstances. If there is an extraordinary need for a non-team member to attend, upon approval by the Mental Health Court judge, the non-team member shall be allowed to attend the staffing, but only after signing a confidentiality agreement.
2.  At a Mental Health Court staffing and at the monthly team meeting, the Mental Health Court team shall discuss the following:
 	a.  Whether to admit potential participants into Mental Health Court;
 	b.  Appropriate sanctions for violations by current participants;
 	c.  Achievements and phase advancement of participants who will appear at the Mental Health Court session; and,
 	d.  Other pertinent issues relating to Mental Health Court.
Section 16.  Mental Health Court Sessions.
Text
Mental Health Court judges shall conduct at least two Mental Health Court sessions per month. If non-weekly Mental Health Court sessions are held, then in any week in which a Mental Health Court session is not held, Mental Health Court staff shall meet with participants on the same day and time of the week that Mental Health Court meets when it is in session.
Section 17.  Confidentiality.
Text
1.  Mental Health Court proceedings shall be confidential and all proceedings shall be closed unless otherwise authorized by the Mental Health Court judge.
2.  Documents contained in a participant’s Mental Health Court case file shall be confidential and shall not be released other than those documents specified in Section 18 of these Rules.
3.  Due to the treatment component of Mental Health Court, team members shall sign a confidentiality agreement.
4.  Mental Health Court team members shall comply with state and federal confidentiality laws regarding treatment information.
Section 18.  Filing of Mental Health Court Documents.
Text
Upon utilization of any of the following documents, a copy of such document(s) shall be filed by the Mental Health Court staff with the appropriate court clerk for entry into the court record of the underlying criminal offense:
 	a.  Order referring to Mental Health Court;
 	b.  Notice of Eligibility;
 	c.  Order transferring to Mental Health Court;
 	d.  Affidavit of Violations; and,
 	e.  Orders of Termination, graduation, or administrative discharge.
Section 19.  Collection of Fees.
Text
1.  A reimbursement fee may be imposed by Mental Health Court for treatment services, the cost of a laboratory confirmation of compliance with medication protocols, a positive drug test, or other required services. The standards and policies relating to the payment of a reimbursement fee shall be established by the Court.
2.  Reimbursement fees shall be in the form of certified checks, cashier's checks, or money orders. At no time shall Mental Health Court staff accept cash from a participant.
3.  No judge or Mental Health Court staff shall collect monies for use in Mental Health Court through forfeiture, plea agreements, sanctions, fees, fines, or other costs, other than those referred to herein.
Section 20.  Student Interns.
Text
The Court may establish and maintain a Mental Health Court Student Intern Program. The Court shall establish policies relating to the program and shall have the authority to approve the acceptance of any student intern working in the Marion/Washington County Mental Health Court.
Section 21.  Volunteers.
Text
Volunteers may be permitted to serve in a limited capacity with the Mental Health Court. Volunteers shall not have responsibility for any aspect of the participants' supervision, treatment, or one-on-one interactions. All volunteers shall be required to sign a confidentiality agreement. The Mental Health Court shall establish policies relating to the use of volunteers.
Section 22.  Drug Testing.
Text
1.  Drug testing may be administered to any Mental Health Court participant on a regular and random basis, or upon a reasonable suspicion of drug use.
2.  The Court shall utilized the most cost effective drug testing services for Mental Health Court, utilizing policies and specifications as authorized by the Mental Health Court.
3.  All Mental Health Court participants shall be required to make themselves available for specimen collection as required by the case manager.
4.  Instant, laboratory, and other drug tests supplied by Mental Health Court shall be utilized for Mental Health Court participants only. Due to the cost of drug testing supplies, inventory of supplies shall be audited on a random basis.
5.  An adulterated drug test shall be considered a positive drug test.
6.  Medically supervised detoxification or treatment that will affect drug testing by Mental Health Court staff on a temporary basis may be authorized by the Mental Health Court judge. However, medically supervised detoxification or treatment that will affect drug testing by Mental Health Court staff beyond a 6-month period shall not be authorized and shall preclude a participant initiating or continuing participation in Mental Health Court.
7.  The Mental Health Court shall be authorized to establish further policies and procedures relating to drug testing.
Annotations

Editor's note:
The publisher believes “utilized” in (2) should be “utilize”.
Section 23.  Treatment Provider.
Text
1.  State personnel or state agencies shall be utilized to the maximum extent practicable for treatment or other needed services.
2.  If state personnel or a state agency is unable to provide said treatment or other services, or it is not feasible for it to do so, an agency with which a Memorandum of Agreement may be executed shall be utilized for treatment or other needed services.
3.  If any agency with which a Memorandum of Agreement may be executed is unable to provide said treatment or other services, or it is not feasible to do so, a personal service contract shall be utilized for obtaining treatment or other needed services.
4.  The Mental Health Court shall maintain a list of authorized state providers for said treatment or other services.
5.  All contracts for treatment or other services shall be negotiated by and through the Mental Health Court utilizing the approved administrative policies and procedures established for same.
Section 24.  Mental Health Court Staff.
Text
1.  Individuals employed by the Marion/Washington County Mental Health Court are not employees of the Administrative Office of the Courts, the Kentucky Court of Justice, or the Commonwealth of Kentucky.
2.  All Mental Health Court staff work for the benefit of the Mental Health Court and shall report to the Mental Health Court Administrator or his or her designee. Unpaid Mental Health Court interns and volunteers shall be coordinated with the Mental Health Court Administrator and shall be subject to policies and procedures relating to Mental Health Court operations as established by the Mental Health Court.
3.  All Mental Health Court staff and unpaid Mental Health Court interns and volunteers shall sign a confidentiality agreement and shall comply with state and federal confidentiality laws regarding treatment information.
4.  Any participation in local court proceedings or activities outside of Mental Health Court sessions by Mental Health Court staff, in their capacity as Mental Health Court staff, shall first be authorized by the Mental Health Court.
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Chapter I.
General.
Text
A.  Dress Code: All attorneys appearing in Court in inappropriate attire will be so advised, individually and in private. All litigants and witnesses shall appear in clean, modest clothing.
B.  Time Zone: The Tenth Judicial Circuit is comprised of LaRue, Nelson and Hart Counties. LaRue County and Nelson County operate on eastern time, and all times set forth herein for those counties refer to eastern time. Hart County operates on central time, and all times set forth herein for that county refer to central time.
C.  Rule Days: 
 	(1)  LaRue County Rule Days  will be held on the first and third Mondays of each month for criminal proceedings, non-domestic relations civil matters, and those domestic relations matters that are to be heard by the presiding judge.
 	(2)  Hart County Rule Days  will be held on the first and third Tuesdays of each month for criminal proceedings, non-domestic relations civil matters, and those domestic relations matters that are to be heard by the presiding judge.
 	(3)  Nelson County Civil Rule Days  will be held on the first and third Wednesdays of each month.
 	(4)  Nelson County Criminal Rule Days  will be held on the Thursdays following the first and third Wednesdays of each month.
 	(5)  Holidays . — Rule days falling on holidays will be reassigned pursuant to Court Order.
 	(6)  Varying or Deleting a Rule Day . — If it becomes necessary to vary or delete a Rule Day, same will be effected through Court Orders.
 	(7)  Length of Time for Hearings . — On each rule day in Hart and LaRue Counties, the attorneys are to advise the Court when each docket is called whether they desire a hearing of 15 minutes or less, or a 15 to 30 minute hearing. Any hearing which will exceed 30 minutes will be continued by the Court to a date and time certain.
On each rule day in Nelson County, the attorneys are to advise the Court when each docket is called whether they desire a hearing of 3 minutes or less, or a 3 to 15 minute hearing. Any hearing which will exceed 15 minutes will be continued by the Court to a date and time certain.
D.  Submission of Cases to the Court: Non-domestic relations civil cases may be submitted to the Court pursuant to motion on Rule Day or at any time on a joint motion or by agreed order. The Office of the Circuit Clerk shall be notified when a case is ready for the Court to take it under submission.
E.  Setting of Cases for Trial: Motions to set a non-domestic relations civil case for trial may be made on any rule day and shall contain a certification that the case will be ready for trial by the trial date. Once a case is set for trial, continuances will be reluctantly granted by the Court and only for extraordinary reasons.
Criminal cases will be set for trial through an Arraignment and Discovery Order to be signed at arraignment.
F.  Pre-Trial Statements for Non-Domestic Relations Civil Cases: 
 	(1)  Provisions . — Not later than 60 days prior to the trial date, all parties shall file pretrial compliance statements, the contents of which shall be as follows, to-wit:
 		(a)  All exhibits which may be used at trial shall be listed and copied, and if feasible, shall be attached to the pre-trial statement. All exhibits which cannot be attached to the pre-trial statement shall be made available for inspection by opposing counsel at a convenient location designated in the pre-trial statement.
 		(b)  All witnesses and expert witnesses who may be used at trial shall be listed, along with their addresses and telephone numbers. Also, as to each expert witness who has not been deposed, the pre-trial statement shall state the subject matter on which the expert is expected to testify and shall state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.
 		(c)  A statement of the claim or claims of plaintiffs, including legal theories.
 		(d)  A statement of the defenses or claims of defendants, or third parties, including legal theories.
 		(e)  Issues of fact to be litigated.
 		(f)  Issues of law to be litigated.
 		(g)  All parties making claims for damages shall itemize their claimed damages, and shall specify those damages which can be calculated from objective data.
 	(2)  Sanctions . — Failure of the parties to strictly comply with the terms of this rule may result in dismissal of claims, default judgment, refusal to let witnesses testify or to admit exhibits, assessment of costs and expenses, including attorney fees, or other appropriate sanctions.
 	(3)  Pre-trial/Settlement Conference . — Upon the setting of a case for trial, the Court will also set a pre-trial/settlement conference at a time and date within thirty days of the scheduled trial. Counsel who will be trying the case and parties, or representatives of parties, shall attend that conference. Persons possessing settlement authority shall also attend that conference. Prior to such conference the parties or their counsel shall provide and file the following:
 		(a)  An offer of stipulated facts.
 		(b)  Statement of evidence problems likely to arise at trial, including objections to exhibits.
 		(c)  All motions in limine of which counsel should reasonably be aware at that time.
 		(d)  Counsel's or party's statement that he or she has conferred with opposing counsel and/or parties for the purpose of considering the possibility of settlement, and indicating the current status of negotiations relative to the possibility of settlement.
 	(4)  In jury cases, counsel shall file trial briefs and request for instructions on the first day of trial. In non-jury cases, counsel shall provide trial briefs and proposed findings of fact and conclusions of law on the first day of trial.
G.  Labeling of Exhibits: All exhibits intended for use at trial in both civil and criminal cases shall be marked for identification purposes prior to trial.
H.  Trials: All criminal and non-domestic relations civil trials shall start promptly at 10:00 o'clock A.M. However, the parties and counsel shall be present in Court at 9:00 o'clock A.M. on trial dates.
I.  Settled Cases: When any action which is set for trial is settled, the parties shall immediately notify the Office of the Circuit Clerk of this fact.
J.  Copies To Be Sent to Court Reporter: A copy of any Notice of Appeal, Designation of Record or Order to Proceed in forma pauperis shall be sent to the Court Reporter by the attorney filing same. Any party desiring a transcript shall timely notify the Court Reporter of the date by which said transcript is needed.
K.  Copies of Court Records: Any attorney or party who desires from the office of the Circuit Clerk more than five (5) copies of any item or items with respect to a case, including juror qualifications forms, shall cause said copies to be made by himself or his representative, and shall reimburse the office of the Circuit Clerk therefor at a rate consistent with regulations promulgated by the Kentucky Administrative Office of the Courts.
L.  Service of Subpoena by Law Office Personnel or Party: To the extent that the sheriff would be compensated for similar service, service of subpoena by law office personnel or a party will be considered as costs when assessing costs.
M.  Distribution of Orders: The Clerk shall distribute copies of all orders by mail or delivery or placement in the receptacles assigned for the attorneys in the clerk's office to the persons listed under DISTRIBUTION and shall certify such mailing, delivery or placement by making a check mark by the person listed and shall initial and date the same at the bottom of the distribution list. All orders and judgments shall contain a distribution list, same to include any acts required of the Clerk by said order or judgment, as set out in the following example.

 Distribution: Hon. John Douglas Doe (Address)  (  )   Hon. Michelle Doe (Address)  (  ) Clerk to provide copy to Master Commissioner (  ) Clerk's initials and date
Click to view form.
Chapter II.
Criminal Proceedings.
Text
A.  Applicability of Other Chapters: The provisions of Chapter I, where applicable and except to the extent they are superseded hereinbelow, shall apply to all criminal proceedings.
B.  Grand Jury: 
 	(1)  Larue County . — Grand Jury Sessions will be held at 9:00 o'clock A.M. on the second rule day of every other month, beginning in January of 2005.
 	(2)  Hart County . — Grand Jury Sessions will be held at 9:00 o'clock A.M. on the first rule day of each month.
 	(3)  Nelson County . — Grand Jury Sessions will be held at 9:00 o'clock A.M. on every civil rule day.
C.  Appearances and Arraignments: Arraignments will be held on the first criminal rule day following a Grand Jury Session at 9:00 A.M. unless an Order is entered otherwise. At arraignment, an order shall be entered setting the case for pre-trial conference and for trial.
D.  Discovery: 
 	(1)  Commonwealth's Responsibility:  Within 45 days of arraignment, the Commonwealth shall provide to the Defendant a copy of the Grand Jury tape, all information required under RCr 7.24 and 7.26, all exculpatory evidence, all aspects of line-ups or show-ups, copies of all oral, recorded or written statements made by Defendant or other persons, information received from a confidential informant, copies of all search warrants, search warrant affidavits and search warrant returns, names and addresses of witnesses the Commonwealth may call at trial, and the nature of any promises or agreements made by the Commonwealth to secure the testimony of any such witnesses. The Defendant shall not be precluded from seeking additional discovery.
 	(2)  Defendant's Responsibility:  Within 7 days prior to the pre-trial conference, the Defendant shall provide to the Commonwealth all information in his or her possession subject to discovery by the Commonwealth under RCr 7.24.
E.  Motion Hours: Motion Hours for criminal matters shall begin at 9:00 A.M. on rule days in Hart and LaRue Counties and at 9:00 A.M. on each criminal rule day in Nelson County.
F.  Representation in Criminal Cases: Once an attorney appears for a defendant in a criminal case, he shall not be allowed to withdraw as counsel thereafter, except upon a showing of extraordinary circumstances. Non-payment of attorney's fees does not constitute an extraordinary circumstance. This does not, however, preclude any attorney from standing in for arraignment purposes only, if he so advises the Court beforehand at the time of arraignment.
G.  Motions: Motions in criminal cases shall comport with the filing and notice requirements of Chapter III(C)(1) and (2).
H.  Release of Bonds: Bonds shall not be released by the Clerk until a defendant has timely made all required court appearances.
Chapter III.
Non-Domestic Relations Civil Proceedings — General.
Text
A.  Applicability of Other Chapters: The provisions of Chapter I above apply to all non-domestic relations civil proceedings.
B.  Motion Hours: 
 	(1)  LaRue County . — Motion Hour for all non-domestic relations civil matters, and domestic relations matters to be heard by the presiding judge, shall begin at 1:00 P.M. in LaRue County.
 	(2)  Hart County . — Motion Hour for all non-domestic relations civil matters, and domestic relations matters to be heard by the presiding judge, shall begin at 1:00 P.M. in Hart County.
 	(3)  Nelson County . — Motion Hour for all non-domestic relations civil matters, and domestic relations matters to be heard by the presiding judge (except for Friend of the Court), shall begin at 9:00 A.M. in Nelson County. The Friend of the Court docket shall be heard at 1:00 P.M.
C.  Motion and Notice: 
 	(1)  Filing and Service of Motion and Notice . — Each motion to be made on a rule day shall be filed in the office of the Circuit Clerk eight (8) days preceding the rule day for which the motion is initially set. Each motion shall be served on opposing counsel or a party, if not represented by counsel.
 	(2)  Computation of Time for Filing and Service . — Time for filing and service of a motion shall be computed in accordance with CR 6.01.
D.  Filing of Interrogatories and Requests for Admissions: Pursuant to these local rules, all interrogatories and responses thereto and all requests for admissions and answers or objections thereto shall be filed of record in the office of the Circuit Clerk.
Chapter IV.
Civil Proceedings — Domestic Relations.
Text
A.  Domestic Relations Commissioner: There shall be Domestic Relations Commissioners assigned to the Tenth Judicial Circuit, who shall possess the qualifications required by Civil Rule 53.03(2). The Commissioners shall hear evidence concerning contested and uncontested matters arising from actions for dissolution of marriage, child custody, support and maintenance under KRS Chapter 403, except actions requesting incarceration for contempt of court, restraining orders, or injunctions, which shall be heard only by the presiding judge.
A commissioner shall have those powers and authorities in the conduct of hearings as set out in Civil Rules 53.04 and 53.05.
Upon the filing of any Domestic Relations action, the case will automatically be assigned to the Commissioner of the Court in which said action is filed.
B.  Motion Hours: 
 	(1)  LaRue County .  —  The Domestic Relations Commissioner's docket shall be the second and fourth Mondays of each month and each call shall begin at 10:00 A.M.
 	(2)  Hart County .  —  The Domestic Relations Commissioner's docket shall be on the second and fourth Tuesdays of each month and each call shall begin at 10:00 A.M.
 	(3)  Nelson County .  —  The Domestic Relations Commissioner's docket shall be on the first and third Wednesdays of each month and each call shall begin at 10:30 A.M.
C.  Motion and Notice: Motions in active cases shall be noticed and heard in the same manner specified in Chapter III, Subsection C of these Local Rules. All post final judgment motions shall initially be brought by show cause rule with service to be perfected on the party as set forth in CR 4.04.
The length of hearings on motion days shall be subject to those time limitations set forth under Chapter 1, subsection C(7) of these Local Rules. Any hearing that will exceed those time limitations shall be assigned for hearing at a specific time other than motion hour.
Copies of all motions with attached required fee (Appendix 1) shall be provided to the Commissioner by mailing or delivering same to the Commissioner at his/her office.
D.  Uncontested Actions for Divorce or Legal Separation: 
 	(1)  For purposes of this rule, an “Uncontested Action” is defined as follows:
 		(a)  An action in which there has been filed a Separation Agreement executed by both parties, and in which no motion to set aside that agreement is pending;
 		(b)  An action in which the respondent is before the Court only by Warning Order Service of Process, the Warning Order Attorney's Report has been filed, and the moving party is requesting only dissolution of the marriage, custody of children over which this court has jurisdiction and/or division of property located in Kentucky;
 		(c)  An action in which the respondent has been served with process pursuant to Civil Rule 4.01 and has filed no responsive pleading, and in which the moving party is requesting only limited relief.
 	(2)  Uncontested actions may be heard orally by the Domestic Relations Commissioner during motion hour.
 	(3)  If proof in an uncontested action is taken by deposition or interrogatory pursuant to Civil Rule 53.03(5), a motion to submit need not be noticed for a regular motion hour, but may be tendered to the Commissioner for filing in the clerk's office.
 	(4)  Any motion to submit any uncontested action must be accompanied by (a) the proposed “Findings of Fact, Conclusions of Law, Judgment and Decree” which the moving party desires the Court to adopt; (b) a proposed Report of the Commissioner recommending adoption of the proposed “Findings of Fact, Conclusions of Law, Judgment and Decree,” and, the Commissioner's Fee of $15.00.
 	(5)  If there is a Separation Agreement in the file which has been executed by both parties and no motion is pending to set aside that agreement, the parties will be deemed to have waived the right to file objections or exceptions to the Commissioner's Report and the Report shall be submitted to the presiding Judge for immediate consideration.
 	(6)  Any Separation agreement or agreed judgment providing for a child support obligation shall include as an attachment thereto a Commonwealth of Kentucky Worksheet for Monthly Child Support Obligation along with a copy of the N D Order or the FOC Order, whichever applies. If the child support obligation established in the separation agreement or agreed judgment does not correspond to the Child Support Guidelines contained in KRS 403.212(6), the agreement or judgment must state the reason for deviation from the Guidelines.
E.  Contested Actions for Divorce or Legal Separation: 
 	(1)  Upon the filing of a contested action for divorce or legal separation involving minor children, Local Rules visitation, as set forth in Subsection J, shall be deemed in effect.
 	(2)  Upon the filing of a contested action for divorce or legal separation, neither party shall transfer nor dispose of any property. Each party shall keep track of current and ongoing income and expenses and shall not remove any minor child from the jurisdiction.
 	(3)  In each contested action for divorce or legal separation, the parties shall file a Verified Disclosure Statement (VDS) no later than forty (40) days after the filing of the Petition. Each party shall have 15 days thereafter to Amend or Supplement their respective VDS. Any amendment thereafter can be made only by proper motion and ruling by the Court. The disclosure statement shall be in the attached form. (Appendix 2). No motion for mediation may be filed by a party until such time as their VDS has been filed. Any party not complying with the provisions of this paragraph shall be responsible for the fees of the mediation and associated costs.
 	(4)  Failure of a party to file a completed disclosure statement at least ten (10) days prior to mediation could result in sanctions deemed appropriate by the Domestic Relations Commissioner.
F.  Pendente Lite Motions: 
 	(1)  Pendente lite motions for custody or child support shall be brought pursuant to KRS 403.270 et seq., and noticed in accordance with the other provisions of these Local Rules relating to the notice of motions for hearing on motion days.
 	(2)  Any pendente lite motion for child support shall be accompanied by the filing party's most recent wage information, cost of minor child's insurance information and child care information, if any. In cases where both parties' wage information is available to the filing party the motion shall also be accompanied by a completed Child Support Worksheet. Any agreed order setting pendente lite child support, shall be accompanied by a completed Child Support Worksheet.
G.  Mediation: 
Prior to setting a final hearing date, the Domestic Relations Commissioner shall require the parties to attend mediation. Mediation is mandatory unless extraordinary relief is granted by the court. A trial date will not be granted until mediation is completed or waived by the court. Rules governing mediation are contained herein in Chapter VII-Alternative Dispute Resolution.
H.  Motions to Set for Trial: 
If the parties are unable to settle any issue at mediation, either party shall be allowed to file a motion before the Domestic Relations Commissioner to set the case for trial.
I.  Trial Dates: 
Contested actions, as well as hearings on lengthy pendente lite and post-judgment motions, will be set for trial on a date and at a time to be determined by the Commissioner. A motion for trial shall certify the estimated length of time required for the hearing. The motion shall be accompanied by a Commissioner's Report as set forth in Appendix 1 and advancement of one-half (½) of the Commissioner's fees ($60.00 per hour) for the time certified. Opposing party shall pay their one-half (½) at the time the trial date is set. The Commissioner may, at his/her discretion, order a Pretrial Conference prior to the setting of a hearing or trial date.
J.  Trials: 
No later than fourteen (14) days prior to the trial date, the parties shall exchange witness lists and exhibits expected to be introduced at trial. Failure to make these disclosures may result in the exclusion of witnesses and exhibits at trial, or other appropriate relief, in the discretion of the Commissioner.
K.  Presentation of Evidence: 
 	(a)  All contested actions shall be tried orally before the Commissioner, except that the following testimony may be taken by deposition:
 		(1)  Those witnesses listed in CR 32.01(c); and
 		(2)  Those witnesses listed in 403.290(2). Reports of 403.290(2) experts and reports of other court ordered experts of the opposing party are admissible.
It is provided, however, that should the Commissioner find pursuant to motion by either party that there is good cause to permit other evidence to be presented by deposition or interrogatories, he/she may enter an order permitting proof to be taken in that manner.
 	(b)  Cases heard orally shall be recorded either by video tape or audio tape. Depositions and interrogatories shall be on 8-½ x 11 inch paper, shall be typewritten in pica sized type, and double spaced.
 	(c)  No motion for pendente lite maintenance will be considered by the Commissioner absent the filing of a completed Verified Disclosure Statement by the movant.
L.  Briefs/Statements of Desired Findings, Conclusions and Judgment: 
 	(a)  Following the trial, the Commissioner may require the parties to submit briefs or desired findings, etc. and may set reasonable time limits for the filing of these documents.
M.  Commissioner's Report: 
 	(1)  Contents and Filing . — The Commissioner shall prepare a Report of his/her recommendations to the Court on any matter submitted to him/her within sixty (60) days, including findings of fact and conclusions of law where required by law. The Commissioner's Report shall be filed with the Clerk of the Court who shall henceforth serve notice of the filing and a copy of the Report upon all parties who have appeared in the action.
 	(2)  Action on the Report . — Within ten (10) days after being served with Notice of the filing of the Report, any party may serve written objections or exceptions thereto upon the other parties. If no objections or exceptions are filed, the Report shall be automatically submitted to the presiding Judge on the eleventh day after the notice of the filing of the Report was served on the parties. If objections or exceptions are filed, the party filing the objections or exceptions shall notice them for hearing on the next available motion hour. After hearing, the presiding Judge may adopt the Report or modify it, or may reject it in whole or in part, or may recommit it to the Commissioner with instructions.
N.  Commissioner's Fees: 
 	(1)  The Commissioner may apportion fees as appropriate pursuant to KRS 403.220.
 	(2)  The Commissioner's fees shall be pre-paid to the Commissioner as set forth above. Any remaining billing shall be due upon receipt.
 	(3)  No motion shall be heard by the Commissioner where a copy of said motion is not pre-filed with the Commissioner and accompanied by the Commissioner's fee of $20.00.
 	(4)  All actions involving indigents shall be heard by the Commissioner without a fee.
O.  Motions for Contempt of Court, Restraining Orders or Injunctions: 
These motions will be heard by the presiding Circuit Judge.
P.  Orders: 
All Orders shall be accompanied by a tendered “Report” of the Commissioner recommending that the “Order” be signed by the presiding Judge.
Q.  Parents Education Clinic (Nelson County only): 
Each parent with minor children must attend a Parents Education Clinic. Failure to attend prior to dissolution will result in denial of the motion for dissolution if by movant and contempt if by the non-moving party.
R.  Visitation: 
If the parties are living within one hundred miles of each other, then the following visitation schedule shall apply in the absence of an agreement or order of this Court, except for good cause being shown. Neither party shall be prejudiced at the hearing by application of the prehearing visitation schedule requirement.
 	(1)  Periodic Visitation: 
 		(a)  Weekends: Alternate weekends from Friday at 6:00 o'clock P.M. until Sunday at 6:00 o'clock P.M.
 		(b)  Telephonic: One hour per week. Each party shall make available the telephone number where the child can be reached while the child is with that party.
 		(c)  One Evening during the week (either Tuesday, Wednesday or Thursday) after the weekend visitation from 4:00 p.m. to 9:00 p.m.
 	(2)  Holidays . — In odd numbered years, the Petitioner has Easter and Christmas Day from 9:00 a.m. until 7:30 p.m. The Respondent has July 4th, Thanksgiving and Christmas Eve from 9:00 a.m. to 7:30 p.m. In the even numbered years, the schedules are reversed. Memorial Day and Labor Day attach to the preceding weekend and end at 7:30 p.m.
 	(3)  School Breaks: 
 		(a)  Traditional School Calendar . — Except as otherwise provided herein, each party shall enjoy visitation for one-half of the Spring and Christmas school breaks. In even numbered years, the Petitioner shall enjoy visitation for the first one-half of each break period with the Respondent to enjoy visitation in the second half. In odd numbered years, the schedule shall be reversed.
 		(b)  Year Round School . — Except as otherwise provided herein, each party shall enjoy visitation for one-half of the Spring, Fall, and Christmas school breaks. In even numbered years, the Petitioner shall enjoy visitation for the first one-half of each break period with the Respondent to enjoy visitation in the second half. In odd numbered years, the schedule shall be reversed. The minority custodial parent shall be entitled to exercise one-half of the spring and fall break even if the child/children is required to attend intercession classes. Calculation of the length of the break is from the first day off school to the last day before school starts, less Christmas and Christmas Eve. Break visitation shall apply to children of all ages unless otherwise ordered by this Court after appropriate motion. If the child is not in school, the calendar of the school system where the child primarily resides shall control.
 	(4)  Terms: 
 		(a)  A holiday that falls on a weekend should be spent with the parent who is supposed to have the child/children for that holiday. The rest of the weekend is to be spent with the parent who would normally have that weekend. These do no have to be made up.
 		(b)  Mothers Day and Fathers Day are to be spent with the appropriate parent. Hours are as agreed or 9:00 a.m. to 7:30 p.m.
 		(c)  Birthdays . — Preferably, the child shall spend time with each parent on the child's birthday. If the parties are unable to agree, then the child shall celebrate his/her birthday in the home of the majority custodial parent, unless it falls on a visitation date.
 		(d)  The child/children and majority custodial parent have no duty to await the visiting parent for more than thirty minutes of the visitation time. A parent who is late forfeits visitation for that time period.
 		(e)  The following shall control cancellations: If a child is ill, the majority custodial parent should give reasonable notice to the other parent and be prepared to provide medical documentation. Time lost for the child's illness shall be made up. The minority custodial parent should give twenty-four hour notice of intent to cancel. The time canceled by the minority custodial parent is forfeited.
 		(f)  The majority custodial parent shall send appropriate clothing for the visitation which shall be returned.
 	(5)  Summer Vacation . — The summer vacation period shall include three (3) weeks visitation each year as follows: The non-custodial parent shall exercise visitation on the first, third and fifth full week of the child's vacation from Sunday 12:00 p.m. to Sunday 12:00 p.m. The majority custodial parent shall have the balance of the vacation period. Each party must give the other notice by May 1 of vacations or special plans for the child/children if there is a scheduling conflict to see if an alternate agreement can be reached.
The following conditions apply during summer and extended visitations:
 		 	(a)  Summer school necessary for the child/children to pass to the next grade must be attended.
 		 	(b)  A general itinerary should be provided for the parent if vacation will be out of town.
 		 	(c)  Each party will have telephone numbers and addresses for contact during periods of extended visitation.
 		 	(d)  Each parent shall be entitled to telephonic visitation one evening each week during the extended summer visitation.
 		 	(e)  Summer and extended visitation shall replace regularly scheduled visitation for that time period.
 	(6)  Transportation . — Each party shall be responsible for the transportation cost and for transporting the child/children to their own home.
S.  Child Support: All child support shall be paid through the Friend of the Court or the Division of Child Support unless otherwise ordered by the Circuit Judge. If child support is paid through the Friend of the Court, the parties shall use the attached Order Setting Child Support (Appendix 3).
Chapter V.
Effective Date.
Text
The Local Rules contained herein became effective at 12:01 A.M. on July 31, 2004.
Chapter VI.
Additional General Provisions.
Text
A.  Emergency Hearings: Emergency hearings shall be granted only by the presiding Judge or Commissioner.
B.  Video Tape Copies: Counsel of record shall be entitled to a video tape copy upon request. Copies to all other persons shall only be provided pursuant to Court order. The fee and tape type used for such copies shall be in accordance with the rules and recommendations of the Administrative Office of the Courts.
C.  Case Numbers: Any pleading not containing the case number thereon shall not be filed by the Clerk.
D.  Official Forms: The Court hereby adopts as official forms for use under Chapter IV of these Local Rules those Forms attached hereto.
Chapter VII.
Alternative Dispute Resolution.
Text
A.  Scope: This Rule will govern Mediation. Nothing in this rule shall prohibit parties from resolving disputes through other methods.
B.  Mediation Defined: Mediation is an informal process in which a neutral third person or persons, called a mediator or mediators, act to facilitate the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.
C.  Referral of Cases to Mediation: The Court may at any time on its own motion or upon motion of any party refer a case or portion of a case to mediation. Before making such decision, the Court shall consider and effectuate the following conditions, factors and proceedings:
 	1.  The nature of the issues to be resolved;
 	2.  The willingness of the parties to mutually resolve their dispute;
 	3.  The ability of the parties to participate in the mediation process; and
 	4.  Allow the parties to express objections and reasons therefor prior to making any referral.
D.  Stay of Proceedings:  Unless otherwise ordered by the Court, the proceedings shall be stayed pending the conclusion of the mediation process.
E.  Appointment of Mediator: If the parties are unable to agree upon a mediator or mediation service by the time set by the court, the court will then select a mediator or designate a mediation service to select the mediator.
F.  Mediator Compensation: The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. In the event the mediator is appointed by the court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator. Unless otherwise varied by agreement of the parties or by order of the court, each party shall pay an equal share of the charges of the mediator.
G.  Mediation Procedure: 
 	(1)  Time and Place of Mediation Conference . Following selection of the mediator, the mediator or mediation service shall set a time and place for the mediation conference as set forth in the order of referral. The mediator may meet with the parties or their counsel prior to the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
 	(2)  Attendance at Mediation Conference . The parties must attend the mediation conference. Counsel who will try the case for any party are required to attend the mediation conference. If a party is a public entity, it shall be deemed to appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision-making body of the entity. If a party is insured for the matter in dispute, that party is deemed to appear by the physical presence of a representative of the insurance carrier, who is not that carrier's outside counsel. This representative must have full settlement authority. If a party is an organization other than a public entity or an insurance carrier for an insured party, it shall be deemed to appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. The foregoing requirements of attendance may be varied by stipulation of the parties or by order of the court for good cause shown.
 	(3)  Completion or Termination of Mediation . The mediator may terminate the mediation conference (a) after a settlement is reached, or (b) when the mediator determines that continuation of the process would be unproductive. The mediator and the parties by agreement may schedule a subsequent mediation conference or conferences.
 	(4)  Report to the Court . The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of settlement.
 	(5)  Agreement . If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
H.  Confidentiality: 
 	(1)  Mediation sessions shall be closed to all persons other than the parties of record, their legal representative, and other persons invited by the mediator with the consent of the parties.
 	(2)  Mediation shall be regarded as settlement negotiations for purposes of KRE 408.
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Rule 1.  Introduction/Administrative Procedure.
Rule 101.  Circuit Court.
Text
A.  Tenth Judicial Circuit:  The Tenth Judicial Circuit is comprised of LaRue, Hart and Nelson Counties. LaRue County and Nelson County operate on Eastern Time, and all times set forth herein for those counties refer to Eastern Time. Hart County operates on Central Time, and all times set forth herein for that county refers to Central Time.
B.  Assignment of Circuit Court Cases:  The office of the Circuit Clerk shall randomly assign Circuit Court domestic relation proceedings to either Division I or Division II. If there is more than one action involving the same family in Circuit Court, the cases shall be assigned to the presiding judge of the oldest action.
C.  Domestic Relations Commissioner: 
 	1.  LaRue and Hart Counties:  There shall be a Domestic Relations Commissioner who possesses the qualifications required by FCRPP 4(2). The Commissioner shall hear evidence concerning contested and uncontested matters arising from actions for dissolution of marriage, child custody, support and maintenance under KRS Chapter 403, except actions requesting contempt of court, restraining orders, or injunctions, which shall be heard by the presiding judge. In addition, the presiding judge shall be responsible for conducting any contested final domestic hearings.
 	2.  Nelson County:  There is no Domestic Relations Commissioner in Nelson County.
Rule 102.  District Court.
Text
District Courts: 
 	A.  The Tenth Judicial District is comprised of LaRue and Hart Counties.
 	B.  The Fifty-Seventh Judicial District is comprised of Nelson County.
Rule 103.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after the Kentucky Supreme Court has approved same.
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing.
Rule 201.  Circuit Court Motion Hours.
Text
A.  LaRue Circuit:  The Domestic Relations Commissioner's docket shall be on the second and fourth Mondays of each month and each call shall begin at 10:00 a.m. In matters that must be heard by the presiding judge, that docket shall be the first and third Mondays of each month and each call shall begin at 1:00 p.m.
B.  Hart Circuit:  The Domestic Relations Commissioner's docket shall be on the second and fourth Tuesdays of each month and each call shall begin at 10:00 a.m. In matters that must be heard by the presiding judge, the docket shall be the first and third Tuesdays of each month and each call shall begin at 1:00 p.m.
C.  Nelson Circuit:  The Division I docket shall be on the first and third Wednesdays of each month and each call shall begin at 9:00 a.m. The Division II docket shall be on the first and third Wednesdays of each month and each call shall begin at 10:30 a.m.
Rule 202.  Circuit Court — Motion and Notice.
Text
A.  Domestic Relations Commissioner:  All motions shall be filed in the office of the Circuit Clerk at least eight (8) days prior to the scheduled motion day. All motions shall be served on the Domestic Relations Commissioner and on the opposing counselor upon a party, if the party is not represented by counsel. In addition, the motion shall be accompanied by a $15.00 Commissioner fee tendered to the Clerk's Office, payable to the Clerk, on behalf of the Commissioner, unless the party has been granted leave to proceed in forma pauperis. This fee, authorized by FCRPP 4(5), shall be applied as the fee for the first 15 minutes or any portion thereof spent in the hearing on the motion. Any remaining fees due for time spent in the hearing shall be due upon the conclusion of the case.
B.  Presiding Judge:  All motions shall be filed in the office of the Circuit Clerk at least eight (8) days prior to the scheduled motion day. All motions shall be served on opposing counselor upon a party, if the party is not represented by counsel.
C.  Computing Deadline:  Time for filing and service of a motion shall be computed in accordance with Civil Rule 6.01.
D.  Post Judgment Motions:  If a party is filing a post judgment motion, service must be perfected on the party as set forth in Civil Rule 4.04.
Rule 203.  Circuit Court — Length of Time on Motion Days.
Text
A.  LaRue and Hart Counties:  The parties and/or their counsel shall advise the Domestic Relations Commissioner or the presiding judge when each docket is called whether they desire a short hearing of fifteen (15) minutes or less, or a long hearing between fifteen (15) to thirty (30) minutes. Any hearing that will exceed thirty (30) minutes shall be assigned for a specific date and time.
B.  Nelson County:  The parties and/or counsel shall advise the presiding judge when each docket is called whether they desire a short hearing of five (5) minutes or less, or a long hearing of five (5) to fifteen (15) minutes. Any hearing that shall exceed fifteen (15) minutes shall be assigned for a specific date and time.
Rule 204.  District Court Motion Hours.
Text
A.  LaRue District:  The paternity docket and the dependency, neglect and abuse docket shall be on Wednesdays and each call shall begin at 1:00 p.m. The domestic violence docket is set forth in Appendix A.
B.  Hart District:  The paternity docket and the dependency, neglect and abuse docket shall be on Mondays and each call shall begin at 1:00 p.m. The domestic violence docket is set forth in Appendix A.
C.  Nelson District:  The paternity docket shall be on the second and fourth Mondays of the month and each call shall begin at 2:00 p.m. The dependency, neglect and abuse docket shall be on Mondays and each call shall begin at 9:30 a.m. The domestic violence docket is set forth Appendix A.
Rule 205.  District Court — Motion and Notice.
Text
All motions shall be filed and served not later than forty-eight (48) hours prior to the scheduled hearing on the motion, excluding Saturdays, Sundays, and holidays, if service is made in person. If copies to opposing counsel are served by mail, said motion must be filed not later than five (5) days prior to the day of said hearing on the motion. Copies of motions shall be served on the Court only when the subject matter of the Motion may be contested. (For example, if the Motion is simply to set a matter for trial, there is no need to serve a copy on the Court).
Rule 3.  Adoptions / Terminations of Parental Rights.
Text
There are no local rules in the 10th Judicial Circuit relating to adoptions and terminations of parental rights. See FCRPP 32 though 36 for statewide uniform rules of procedure.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (hereinafter “FCRPP”) 13, the local Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol is attached hereto as Appendix A, and is established to ensure twenty-four (24) hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the Circuit and District Courts. Appendix A is incorporated herein by reference as if set out in full.
Rule 5.  Paternity and IV-D Actions.
Text
Whenever the county attorney initiates a paternity action or a IV-D action on behalf of the Commonwealth, the Office of the Circuit Clerk does not collect any filing fees and no counterclaim or other motion to request custody or time-sharing/visitation in such an action will be considered by the Court. In this instance, the respondent must file a complaint to request custody and/or time-sharing/visitation and must pay the filing fee to the clerk pursuant to FCRPP 14(2).
Rule 6.  Dependency, Neglect and Abuse.
Text
There are no local rules in the 10th and 57th Judicial Districts relating to dependency neglect and abuse cases. See FCRPP 16 through 31 statewide uniform rules of procedure.
Rule 7.  Domestic Relations Practice.
Rule 701.  Pendente Lite Motions.
Text
A.  Motions:  Any pendente lite motions for custody and child support shall be brought pursuant to KRS 403.270 et seq., and noticed in accordance with the other provisions of these Local Rules relating to the notice of motions for hearing on motion days.
B.  Child Support:  In addition to the requirements contained in FCRPP 9(4), any pendente lite motion for child support shall be accompanied by filing proof of the cost of the minor child's insurance and the cost of child care, if any. In cases where both parties' wage information is available to the filing party, the motion shall also be accompanied by a completed Child Support Worksheet. Any agreed order setting pendente lite child support shall be prepared in accordance with FCRPP 9(2) and Local Rule 703 herein.
Rule 702.  Commissioner's Pendente Lite Report.
Text
A.  Commissioner's Report:  The Commissioner shall prepare a Report of his/her recommendations to the Court on any matter submitted to him/her within sixty (60) days, including findings of fact and conclusions of law where required by law. The Commissioner's Report shall be filed with the Clerk of the Court who shall henceforth serve notice of the filing and a copy of the Report upon all parties who have appeared in the action.
B.  Objections or Exceptions:  Pursuant to FCRPP 4(4)(a), within ten (10) days of being served with the notice of filing of the Commissioner's Report, any party may serve written objections or exceptions thereto upon other parties. The objections or exceptions shall be noticed for the next motion day that is in accordance with Local Rule 201. If no objections or exceptions are filed, the Report shall be automatically submitted to the presiding judge on the eleventh day after the notice of the filing of the Report was served on the parties.
C.  Commissioner's Fees:  In matters involving a hearing, Commissioner's fees shall be assessed to the parties pursuant to FCRPP 4(5) at the rate of $15.00 per quarter hour or part thereof. The Commissioner shall provide counselor parties, if unrepresented, with a billing at the conclusion of the last court appearance before the Commissioner. Initially, the fees shall be assessed in equal shares to the parties subject to same. However, at the final hearing, either party may move for a modification in the percentages paid. Pursuant to FCRPP 4(5), the parties shall have five days to pay the Commissioner's fees to the clerk following the last appearance in front of the Commissioner. If a payment is not timely paid, the Clerk shall notify the presiding judge who shall require the party to show cause as to why he or she should not be held in contempt.
Rule 703.  Child Support.
Text
A.  Payments:  All child support shall be paid in accordance with FCRPP 9(2) and through the Division of Child Support or the Friend of the Court unless specifically authorized by the presiding judge.
B.  Child Support Worksheet:  Any agreed judgment or separation agreement providing for a child support obligation shall include as an attachment thereto a Commonwealth of Kentucky Worksheet for Monthly Child Support Obligation along with a copy of the IV-D Order or the Friend of the Court Order, whichever applies. The Friend of the Court Order shall be in conformity with the Order Setting Child Support attached hereto in Appendix “B”.
C.  Child Support Deviations:  If the child support obligation in the separation agreement or agreed judgment does not correspond to the Child Support Guidelines contained in KRS 403.212(6), the agreement or judgment shall state the reason for deviating from the Guidelines.
Rule 704.  Attorney Appointments.
Text
In order for an attorney to be appointed as a guardian ad litem, a warning order attorney, or in any other capacity, the attorney shall maintain an office in the county of appointment. However, any presiding judge shall have the right to appoint any other attorney(s) who regularly practice before the courts of the Tenth Judicial Circuit, the Tenth Judicial District, and the Fifty-Seventh Judicial District.
Rule 705.  Uncontested Divorces.
Text
A.  Waiver of Disclosure Statements:  If the parties wish to waive the filing of the verified disclosure statements, the parties shall execute the “Waiver of Mandatory Case Disclosure” form which is attached hereto in Appendix “C”.
B.  Parents Education Clinic:  If the parties have minor child/children of the marriage, the parties may be required to attend a Parents Education Clinic – Families in Transition. Failure to attend prior to a motion to dissolve the marriage may result in the denial of said motion.
Rule 706.  Child Support.
Text
A.  Mediation:  Prior to conducting a Case Management Conference, the parties may be ordered to participate in mediation which is to be conducted as set forth below.
 	1.  Appointment of Mediator:  If the parties are unable to agree on a mediator, the Court may select any mediator that is approved by the Administrative Office of the Courts.
 	2.  Mediator Compensation:  If the mediator is chosen by agreement, the mediator shall be compensated at the rate agreed to between the mediator and the parties. In the event the mediator is appointed by the Court, the fee shall be reasonable and no greater than the mediator's standard rate. Unless otherwise varied by agreement of the parties or by order of the Court, each party shall pay an equal share of the mediator's charges.
 	3.  Events Prior to Mediation:  The mediator shall set the time and place for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
 	4.  Attendance at Mediation:  The parties and their counsel who will try the case are required to attend the mediation conference unless otherwise approved by the Court.
 	5.  Completion or Termination of Mediation:  The mediator may terminate the mediation conference (a) after a settlement is reached, or (b) when the mediator determines that continuation of the process would be unproductive. The mediator and the parties by agreement may schedule a subsequent mediation conference or conferences.
 	6.  Agreement:  If any agreement is reached during the mediation, it shall be reduced to writing and signed by the parties. The parties shall be responsible for drafting the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
 	7.  Report to the Court:  The mediator shall report to the court the outcome of said mediation. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of settlement.
 	8.  Confidentiality:  Mediation sessions shall be closed to all persons other than the parties of record, their legal representative, and other persons invited by the mediator with the consent of the parties. In addition, mediation shall be regarded as settlement negotiations for purposes of Kentucky Rule of Evidence 408.
B.  Pre-trial Compliance:  Not later than fourteen (14) days prior to the final hearing, all parties shall file the following:
 	1.  Witness List:  A list which identifies the name, address, and telephone number of any person that is expected to be called as a witness.
 	2.  Exhibit List:  A list which identifies any exhibits that may be introduced into evidence, and if feasible, shall be attached to the pre-trial statement. FCRPP 3(4).
 	3.  Sanctions:  Failure to strictly comply with the terms of this rule may result in the following: dismissal of claims, refusal to allow witnesses to testify, refusal to allow exhibits to be introduced into evidence, and assessment of costs and expenses, including attorney fees.
C.  Parents Education Clinic: 
A parent with minor child/children may be required to attend a Parents Education Clinic – Families in Transition.
Rule 707.  Time-Sharing/Visitation Guidelines (Appendix “D”).
Text
The Time-Sharing/Visitation Guidelines for the 10th Judicial Circuit are attached in Appendix “D” and are incorporated herein by reference as if set out in full.
Rule 8.  Status Offenses.
Text
There are no local rules in the 10th or 57th Judicial Districts relating to status offense cases. See FCRPP 37 though 44 for statewide uniform rules of procedure.
Rule 9.  Miscellaneous Rules Relating to Family Practice.
Rule 901.  Pleadings.
Text
A.  Personal Identifiers: 
 	1.  Personal identifiers include social security numbers, taxpayer identification numbers, the month and day of an individual's birth, and the digits of a financial account number.
 	2.  All pleadings must comply with the requirements of KRS Chapter 205, 403, 406 and 407 by providing the personal identifying information required by those chapters.
 	3.  Whenever personal identifiers are required by statute to be identified in the petition for dissolution of marriage or the petition for custody and/or time-sharing/visitation, the parties shall comply with Civil Rule 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The redacted copy shall then be served on the respondent(s).
 	4.  In regard to all child support orders, the parties shall provide directions to the Circuit Clerk's Office under the “DISTRIBUTION” heading to seal the child support order. See  Local Rule 901(C.). The Clerk's Office shall then distribute an unredacted copy of the child support order to the child enforcement agency, if applicable, and to the parties.
 	5.  The Circuit Clerk shall allow the unredacted sealed copies of the petition for dissolution of marriage, the petition for custody and/or time-sharing/visitation, and the child support order to be accessed only by a party to the case, an attorney of record in the case, the staff of an attorney of record in the case, a judge of the court, and/or the judge's staff.
 	6.  In any other documents, pleadings, or exhibits where personal identifiers are required by statute or are contained therein, the parties shall redact the personal identifiers in accordance with Civil Rule 7.03(1)(b).
B.  Facsimiles 
Except for domestic violence petitions, the Office of the Circuit Clerk shall not accept any pleadings by facsimile unless specifically ordered by the presiding judge.
C.  Distribution of Orders 
The Clerk shall distribute copies of all orders by mail or delivery or placement in the receptacles assigned for the attorneys in the Clerk's Office to the persons listed under DISTRIBUTION and shall certify such mailing, delivery or placement by making a check mark by the person listed and shall initial and date the same at the bottom of the distribution list. All orders and judgments shall contain a distribution list, same to include any acts required of the Clerk by said order or judgment, as set out in the following example.
DISTRIBUTION LIST:
 _________  Hon. John Doe
 _________  Hon. Jane Doe
 _________  Clerk – please schedule hearing for 10/31/12 at 1:00 p.m.
 _________  Clerk – please disburse funds described above
Clerk  _____________________________________________________________________   Date  _____________________________________________________________________ 

Appendix “A”
Text
Twenty-Four Hour Accessibility to  Protective Orders and Local Joint Jurisdiction Protocol 10th Judicial Circuit and 10th and 57th Judicial Districts Larue, Hart, and Nelson Counties
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOS) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours: the LaRue Circuit Clerk and the Deputy Clerks of that Office, the Hart Circuit Clerk and the Deputy Clerks of that Office, and the Nelson Circuit Clerk and the Deputy Clerks of that Office.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
 		 	(1)  LaRue County:  Any sworn police officers with the Hodgenville City Police Department and the LaRue County Sheriff's Department shall keep the necessary forms and instructions to issue a protective order and shall assist any petitioner in completing said form.
 		 	(2)  Hart County:  Any sworn deputy jailers with the Hart County Jail, any sworn police officers with the Hart County Sheriff's Department, and the Hart County Attorney's victim advocate shall keep the necessary forms and instructions to issue a protective order and shall assist any petitioner in completing said form.
 		 	(3)  Nelson County:  Any sworn police officers with the Bardstown City Police Department and the Nelson County Sheriff's Department shall keep the necessary forms and instructions to issue a protective order and shall assist any petitioner in completing said form.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
 		 	(1)  LaRue County:  The Clerk's Office shall present the petition to the District Judge of the 10th Judicial District for the purposes of issuing a protective order. If the District Judge is unavailable, and the Hart County Trial Commissioner has been temporarily assigned to serve LaRue County pursuant to SCR 5.040, the Clerk's Office shall present the petition to the Hart County Trial Commissioner. If neither the District Judge nor the Trial Commissioner is available, the Clerk's Office shall request the assistance of a Circuit Judge or any other available Judge to issue the protective order at the earliest reasonable time. Said Orders may be received by electronic mail or by facsimile reproduction.
 		 	(2)  Hart County:  The Clerk's Office shall present the petition to the District Judge of the 10th Judicial District or the Hart County Trial Commissioner for the purposes of issuing a protective order. If neither the District Judge nor the Trial Commissioner is available, the Clerk's Office shall request the assistance of a Circuit Judge or any other available Judge to issue the protective order at the earliest reasonable time. Said Orders may be received by electronic mail or by facsimile reproduction.
 		 	(3)  Nelson County:  The Clerk's Office shall present the petition to the District Judge of the 57th Judicial District for the purposes of issuing a protective order. If the District Judge is not available, the Clerk's Office shall request the assistance of a Circuit Judge or any other available Judge to issue the protective order at the earliest reasonable time. Said Orders may be received by electronic mail or by facsimile reproduction.
 		 	(4)  Pending Circuit Court Cases:  If there is a dissolution action or child custody action pending in Circuit Court, the Circuit Clerk's Office shall present the petition to the presiding Circuit Court Judge. If the presiding judge is not available, the Clerk's Office shall request the assistance of the District Judge or the other Circuit Court Judge. Said Orders may be received by electronic mail or by facsimile reproduction.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
 		 	(1)  LaRue County:  The petition shall be presented to the District Judge of the 10th Judicial District for the purposes of issuing a protective order. If the District Judge is unavailable, and the Hart County Trial Commissioner has been temporarily assigned to serve LaRue County pursuant to SCR 5.040, the petition shall be presented to the Hart County Trial Commissioner. If neither the District Judge nor the Trial Commissioner is available, the petition shall be presented to a Circuit Judge or any other available Judge to issue the protective order at the earliest reasonable time. Said Orders may be received by electronic mail or by facsimile reproduction.
 		 	(2)  Hart County:  The petition shall be presented to the District Judge of the 10th Judicial District or the Hart County Trial Commissioner for the purposes of issuing a protective order. If neither the District Judge nor the Trial Commissioner is available, the petition shall be presented to a Circuit Judge or any other available Judge to issue the protective order at the earliest reasonable time. Said Orders may be received by electronic mail or by facsimile reproduction.
 		 	(3)  Nelson County:  The petition shall be presented to the District Judge of the 57th Judicial District for the purposes of issuing a protective order. If the District Judge is not available, the petition shall be presented to a Circuit Judge or any other available Judge to issue the protective order at the earliest reasonable time. Said Orders may be received by electronic mail or by facsimile reproduction.
 		 	(4)  Pending Circuit Court Cases:  If there is a dissolution action or child custody action pending in Circuit Court, the agency/officer shall present the petition to the presiding Circuit Court Judge. If the presiding judge is not available, the agency/officer shall request the assistance of the District Judge or the other Circuit Court Judge.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for hearings on protective orders is as follows:
 		 	(1)  LaRue District Court:  Hearings for protective orders (not involving children) shall be on the first and third Thursdays of each month and each call shall begin at 9:00 a.m. Hearings for protective orders (involving children) shall be on Wednesdays and each call shall begin at 1:00 p.m.
 		 	(2)  Hart District Court:  Hearings for protective orders (not involving children) shall be on the second and fourth Thursdays of each month and each call shall begin at 9:00 a.m. Hearings for protective orders (involving children) shall be on Mondays and each call shall begin at 1:00 p.m.
 		 	(3)  Nelson District Court:  Hearings for protective orders shall be on Wednesdays and each call shall begin at 9:00 a.m. unless re-assigned by Calendar Order of the Nelson District Court.
 		 	(4)  LaRue Circuit Court:  Hearings for protective orders shall be scheduled on the Division I and II docket on the first and third Monday of each month at 1:00 p.m.
 		 	(5)  Hart Circuit Court:  Hearings for protective orders shall be scheduled on the Division I and Il docket on the first and third Tuesday of each month at 1:00 p.m.
 		 	(6)  Nelson Circuit Court:  Hearings for protective orders shall be scheduled on the Division I docket on the first and third Wednesdays of each month and each call shall begin at 9:00 a.m. Hearings for protective orders shall be scheduled on the Division II docket on the first and third Wednesdays of each month and each call shall begin at 10:30 a.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the Circuit Clerk's Office during regular business hours if it is after regular business hours, the petitioner should contact the agencies/officers that are authorized herein.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.

Appendix “B”
Text
NOTE: The AOC-152 must also be used in conjunction with this form pursuant to FCRPP 9(2).

 COMMONWEALTH OF KENTUCKY  CIRCUIT COURT CIVIL ACTION NO.  DIVISION  PETITIONER VS.    ORDER SETTING CHILD SUPPORT RESPONDENT *****
Click to view table.
Motion having been made and the Court being sufficiently advised; IT IS HEREBY ORDERED AS FOLLOWS:
 	1.  That the shall pay the sum of $  _________ , monthly ($  _________  child support obligation; $  _________  Friend of the Court fee) for the support of the parties' minor child.
 	2.  Child support shall be payable to The Friend of the Court and mailed to P.O. Box 326, Bardstown, KY 40004. NO OUT OF STATE CHECKS ARE ACCEPTED.
 	3.  Child Support forwarded directly  to the recipient and accepted is in direct violation of this Order.
 	4.  The first of said child support payments shall be due and payable on  ___________________ .
 	5.  This is not a wage assignment for payment of support. It is the responsibility of the  ___________________  to make child support payments to the Friend of the Court.

 OBLIGOR OBLIGEE Social Security No. Address Employer Address JUDGE,   CIRCUIT COURT DATE 
Click to view table.
DISTRIBUTION LIST:
 _________  Counsel for the Petitioner
 _________  Counsel for the Respondent
 _________  Obligor
 _________  Oligee
 _________  Friend of the Court
 _________  Clerk – please seal this Order
Clerk  _____________________________________________________________________    Date  _____________________________________________________________________ 

Appendix “C”
Text

 COMMONWEALTH OF KENTUCKY  CIRCUIT COURT CIVIL ACTION NO.  DIVISION  PETITIONER VS.    WAIVER OF MANDATORY CASE DISCLOSURE AND FINAL HEARING RESPONDENT *****
Click to view table.
By signing this waiver, the parties identified above, do hereby swear or affirm, under penalty of perjury, to the following:
 	1.  That each party has made the other aware of all property, real, personal or mixed, marital or non-marital, owned by him or her, and has made the other aware of all values or increases in values of said property, as well as having made the other aware of all debt associated with said property and all debt incurred during the marriage.
 	2.  That the parties are fully satisfied that there is no other property, real, personal or mixed, or debt, which has not been disclosed to the other.
 	3.  That neither party desires to make public their assets and debts.
 	4.  That the parties agree to waive the exchange of AOC forms 238 and 239.
 	5.  That the parties waive their right to a final hearing.

 PETITIONER DATE RESPONDENT DATE
Click to view table.
COMMONWEALTH OF KENTUCKY
COUNTY OF  ___________________ 
The petitioner has subscribed, sworn to, and acknowledged before me this  _________  day of  ___________________ ,  _________ .

 NOTARY PUBLIC, STATE AT LARGE My commission expires: 
Click to view table.
COMMONWEALTH OF KENTUCKY
COUNTY OF  ___________________ 
The petitioner has subscribed, sworn to, and acknowledged before me this  _________  day of  ___________________ ,  _________ .

 NOTARY PUBLIC, STATE AT LARGE My commission expires: 
Click to view table.

Appendix “D”
Text
Tenth Judicial Circuit Time-Sharing/Visitation Schedule
In addition to the Model Time-Sharing/Visitation Guidelines referred to in FCRPP 8, the Courts of the Tenth Judicial Circuit and/or the parties may utilize the following timesharing/visitation schedule. This schedule should not be used as a default schedule when the parties are unable to agree but rather should be used as a basis for determining a schedule that meets the needs of the family.
 	1.  Periodic Time-Sharing/Visitation: 
 		(a)  Weekends: Alternate weekends from Friday at 6:00 p.m. to Sunday at 6:00 p.m.
 		(b)  Telephonic: One hour per week. Each party shall make available the telephone number where the child can be reached while the child is with that party.
 		(c)  One evening during the week (either Tuesday, Wednesday, or Thursday) after the weekend time-sharing/visitation from 4:00 p.m. to 9:00 p.m.
 	2.  Holidays:  In odd numbered years, the petitioner has Easter and Christmas Day from 9:00 a.m. until 7:30 p.m. while the respondent has July 4th, Thanksgiving, and Christmas Eve from 9:00 a.m. to 7:30 p.m. In even numbered years, the schedules are reversed. Memorial Day and Labor Day shall attach to the preceding weekend and end at 7:30 p.m.
 	3.  School Breaks: 
 		(a)  Traditional School Calendar: Except as otherwise provided herein, each party shall enjoy time-sharing/visitation for one-half of the spring and Christmas school breaks. In even numbered years, the petitioner shall enjoy time-sharing/visitation for the first one-half of each break period with the respondent to enjoy time-sharing/visitation in the second half. In odd numbered years, the schedule shall be reversed.
 		(b)  Year Round School: Except as otherwise provided herein, each party shall enjoy time-sharing/visitation for one-half of the spring, fall, and Christmas school breaks. In even numbered years, the petitioner shall enjoy time-sharing/visitation for the first one-half of each break period with the respondent to enjoy time-sharing/visitation in the second half. In odd numbered years, the schedule shall be reversed. The parent exercising time-sharing/visitation shall be entitled to exercise one-half of the spring and fall break even if the child/children is required to attend intercession classes. Calculation of the length of the break is from the first day off school to the last day before school starts, less Christmas and Christmas Eve. Break visitation shall apply to children of all ages unless otherwise ordered by the Court after appropriate motion. If the child is not in school, the calendar of the school system where the child primarily resides shall control.
 	4.  Terms: 
 		(a)  A holiday that falls on a weekend should be spent with the parent who is supposed to have the child/children for that holiday. The rest of the weekend is to be spent with the parent who would normally have that weekend. These do not have to be made up.
 		(b)  Mother's Day and Father's Day are to be spent with the appropriate parent. Hours are as agreed or 9:00 a.m. to 7:30 p.m.
 		(c)  Birthdays: Preferably, the child shall spend time with each parent on the child's birthday. If the parties are unable to agree, then the child shall celebrate his/her birthday in the home where the child primarily resides, unless it falls on a time-sharing/visitation date.
 		(d)  The parent exercising time-sharing/visitation shall arrive within thirty (30) minutes of the start time unless otherwise agreed to by the parents. If the parent exercising timesharing/visitation should fail to arrive within thirty (30) minutes of the start time, that parent would forfeit his or her time-sharing/visitation for that specific time period.
 		(e)  The following shall control cancellations: If a child is ill, the parent where the child primarily resides should give reasonable notice to the other parent and be prepared to provide medical documentation. Time lost for the child's illness shall be made up. The parent exercising time-sharing/visitation should give twenty-four hour notice of intent to cancel. The time canceled by the parent exercising time-sharing/visitation is forfeited.
 		(f)  The parent where the child primarily resides shall send appropriate clothing for the visitation which shall be returned at the end of the time-sharing/visitation period.
 	5.  Summer Vacation:  The summer vacation period shall include three weeks of time-sharing/visitation each year as follows: The parent exercising time-sharing/visitation shall enjoy the first, third, and fifth full week of the child's vacation from Sunday at 12:00 p.m. until Sunday at 12:00 p.m. The parent where the child primarily resides shall have the balance of the vacation period. Each party must give the other notice by May 1 of vacations or special plans for the child/children if there is a scheduling conflict to see if an alternate agreement can be reached. The following conditions shall apply during summer and extended visitations:
 		(a)  Summer school necessary for the child/children to pass to the next grade shall be attended.
 		(b)  A general itinerary shall be provided for the parent if vacation will be out of town.
 		(c)  Each parent shall have telephone numbers and addresses for contact during periods of extended visitation.
 		(d)  Each parent shall be entitled to telephonic visitation one evening each week during the extended summer time-sharing/visitation.
 		(e)  During the first six weeks of the summer, the extended summer timesharing/visitation schedule shall replace regularly scheduled time-sharing/visitation for that time period.
 		(f)  After the first six weeks of the summer, the parties shall return to their timesharing/visitation schedule as if it had never been interrupted.
 	B.  Transportation:  Each parent shall be responsible for the transportation cost and for transporting the child/children to their own home.
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Chapter I.
General.
Text
A.  Dress Code. All attorneys appearing in Court in inappropriate attire will be so advised, individually and in private. All litigants and witnesses shall appear in clean, modest clothing.
B.  Time Zone. The Tenth Judicial Circuit is comprised of LaRue, Nelson and Hart Counties. LaRue County and Nelson County operate on eastern time, and all times set forth herein for those counties refer to eastern time. Hart County operates on central time, and all times set forth herein for that county refer to central time.
C.  Rule Days. 
 	(1)  LaRue County Rule Days  will be held on the first and third Mondays of each month for criminal proceedings, non-domestic relations civil matters, and those domestic relations matters that are to be heard by the presiding judge.
 	(2)  Hart County Rule Days  will be held on the first and third Tuesdays of each month for criminal proceedings, non-domestic relations civil matters, and those domestic relations matters that are to be heard by the presiding judge.
 	(3)  Nelson County Civil Rule Days  will be held on the first and third Wednesdays of each month.
 	(4)  Nelson County Criminal Rule Days  will be held on the Thursdays following the first and third Wednesdays of each month.
 	(5)  Holidays  — Rule days falling on holidays will be reassigned pursuant to Court Order.
 	(6)  Varying or Deleting a Rule Day  — If it becomes necessary to vary or delete a Rule Day, same will be effected through Court Orders.
 	(7)  Length of Time for Hearings  — On each rule day in Hart and LaRue Counties, the attorneys are to advise the Court when each docket is called whether they desire a hearing of 15 minutes or less, or a 15 to 30 minute hearing. Any hearing which will exceed 30 minutes will be continued by the Court to a date and time certain.
On each rule day in Nelson County, the attorneys are to advise the Court when each docket is called whether they desire a hearing of 3 minutes or less, or a 3 to 15 minute hearing. Any hearing which will exceed 15 minutes will be continued by the Court to a date and time certain.
D.  Submission of Cases to the Court. Non-domestic relations civil cases may be submitted to the Court pursuant to motion on Rule Day or at any time on a joint motion or by agreed order. The Office of the Circuit Clerk shall be notified when a case is ready for the Court to take it under submission.
E.  Setting of Cases for Trial. Motions to set a non-domestic relations civil case for trial may be made on any rule day and shall contain a certification that the case will be ready for trial by the trial date. Once a case is set for trial, continuances will be reluctantly granted by the Court and only for extraordinary reasons.
Criminal cases will be set for trial through an Arraignment and Discovery Order to be signed at arraignment.
F.  Pre-Trial Statements for Non-Domestic Relations Civil Cases. 
 	(1)  Provisions  — Not later than 60 days prior to the trial date, all parties shall file pretrial compliance statements, the contents of which shall be as follows, to-wit:
 		(a)  All exhibits which may be used at trial shall be listed and copied, and if feasible, shall be attached to the pre-trial statement. All exhibits which cannot be attached to the pre-trial statement shall be made available for inspection by opposing counsel at a convenient location designated in the pre-trial statement.
 		(b)  All witnesses and expert witnesses who may be used at trial shall be listed, along with their addresses and telephone numbers. Also, as to each expert witness who has not been deposed, the pre-trial statement shall state the subject matter on which the expert is expected to testify and shall state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.
 		(c)  A statement of the claim or claims of plaintiffs, including legal theories.
 		(d)  A statement of the defenses or claims of defendants, or third parties, including legal theories.
 		(e)  Issues of fact to be litigated.
 		(f)  Issues of law to be litigated.
 		(g)  All parties making claims for damages shall itemize their claimed damages, and shall specify those damages which can be calculated from objective data.
 	(2)  Sanctions  — Failure of the parties to strictly comply with the terms of this rule may result in dismissal of claims, default judgment, refusal to let witnesses testify or to admit exhibits, assessment of costs and expenses, including attorney fees, or other appropriate sanctions.
 	(3)  Pre-trial/Settlement Conference  — Upon the setting of a case for trial, the Court will also set a pre-trial/settlement conference at a time and date within thirty days of the scheduled trial. Counsel who will be trying the case and parties, or representatives of parties, shall attend that conference. Persons possessing settlement authority shall also attend that conference. Prior to such conference the parties or their counsel shall provide and file the following:
 		(a)  An offer of stipulated facts.
 		(b)  Statement of evidence problems likely to arise at trial, including objections to exhibits.
 		(c)  All motions in limine of which counsel should reasonably be aware at that time.
 		(d)  Counsel's or party's statement that he or she has conferred with opposing counsel and/or parties for the purpose of considering the possibility of settlement, and indicating the current status of negotiations relative to the possibility of settlement.
 	(4)  In jury cases, counsel shall file trial briefs and request for instructions on the first day of trial. In non-jury cases, counsel shall provide trial briefs and proposed findings of fact and conclusions of law on the first day of trial.
G.  Labeling of Exhibits. All exhibits intended for use at trial in both civil and criminal cases shall be marked for identification purposes prior to trial.
H.  Trials. All criminal and non-domestic relations civil trials shall start promptly at 10:00 o'clock A.M. However, the parties and counsel shall be present in Court at 9:00 o'clock A.M. on trial dates.
I.  Settled Cases. When any action which is set for trial is settled, the parties shall immediately notify the Office of the Circuit Clerk of this fact.
J.  Copies To Be Sent to Court Reporter. A copy of any Notice of Appeal, Designation of Record or Order to Proceed in forma pauperis shall be sent to the Court Reporter by the attorney filing same. Any party desiring a transcript shall timely notify the Court Reporter of the date by which said transcript is needed.
K.  Copies of Court Records. Any attorney or party who desires from the office of the Circuit Clerk more than five (5) copies of any item or items with respect to a case, including juror qualifications forms, shall cause said copies to be made by himself or his representative, and shall reimburse the office of the Circuit Clerk therefor at a rate consistent with regulations promulgated by the Kentucky Administrative Office of the Courts.
L.  Service of Subpoena by Law Office Personnel or Party. To the extent that the sheriff would be compensated for similar service, service of subpoena by law office personnel or a party will be considered as costs when assessing costs.
M.  Distribution of Orders. The Clerk shall distribute copies of all orders by mail or delivery or placement in the receptacles assigned for the attorneys in the clerk's office to the persons listed under DISTRIBUTION and shall certify such mailing, delivery or placement by making a check mark by the person listed and shall initial and date the same at the bottom of the distribution list. All orders and judgments shall contain a distribution list, same to include any acts required of the Clerk by said order or judgment, as set out in the following example.

 Distribution: Hon. John Douglas Doe (Address)  (____)   Hon. Michelle Doe (Address)  (____) Clerk to provide copy to Master Commissioner (____) Clerk's initials and date
Click to view form.
Chapter II.
Criminal Proceedings.
Text
A.  Applicability of Other Chapters. The provisions of Chapter I, where applicable and except to the extent they are superseded hereinbelow, shall apply to all criminal proceedings.
B.  Grand Jury. 
 	(1)  Larue County  — Grand Jury Sessions will be held at 9:00 o'clock A.M. on the second rule day of every other month, beginning in January of 2005.
 	(2)  Hart County  — Grand Jury Sessions will be held at 9:00 o'clock A.M. on the first rule day of each month.
 	(3)  Nelson County  — Grand Jury Sessions will be held at 9:00 o'clock A.M. on every civil rule day.
C.  Appearances and Arraignments. Arraignments will be held on the first criminal rule day following a Grand Jury Session at 9:00 A.M. unless an Order is entered otherwise. At arraignment, an order shall be entered setting the case for pre-trial conference and for trial.
D.  Discovery. 
 	(1)  Commonwealth's Responsibility : Within 45 days of arraignment, the Commonwealth shall provide to the Defendant a copy of the Grand Jury tape, all information required under RCr 7.24 and 7.26, all exculpatory evidence, all aspects of line-ups or show-ups, copies of all oral, recorded or written statements made by Defendant or other persons, information received from a confidential informant, copies of all search warrants, search warrant affidavits and search warrant returns, names and addresses of witnesses the Commonwealth may call at trial, and the nature of any promises or agreements made by the Commonwealth to secure the testimony of any such witnesses. The Defendant shall not be precluded from seeking additional discovery.
 	(2)  Defendant's Responsibility : Within 7 days prior to the pre-trial conference, the Defendant shall provide to the Commonwealth all information in his or her possession subject to discovery by the Commonwealth under RCr 7.24.
E.  Motion Hours. Motion Hours for criminal matters shall begin at 9:00 A.M. on rule days in Hart and LaRue Counties and at 9:00 A.M. on each criminal rule day in Nelson County.
F.  Representation in Criminal Cases. Once an attorney appears for a defendant in a criminal case, he shall not be allowed to withdraw as counsel thereafter, except upon a showing of extraordinary circumstances. Non-payment of attorney's fees does not constitute an extraordinary circumstance. This does not, however, preclude any attorney from standing in for arraignment purposes only, if he so advises the Court beforehand at the time of arraignment.
G.  Motions. Motions in criminal cases shall comport with the filing and notice requirements of Chapter III(C)(1) and (2).
H.  Release of Bonds. Bonds shall not be released by the Clerk until a defendant has timely made all required court appearances.
Chapter III.
Non-Domestic Relations Civil Proceedings — General.
Text
A.  Applicability of Other Chapters. The provisions of Chapter I above apply to all non-domestic relations civil proceedings.
B.  Motion Hours. 
 	(1)  LaRue County  — Motion Hour for all non-domestic relations civil matters, and domestic relations matters to be heard by the presiding judge, shall begin at 1:00 P.M. in LaRue County.
 	(2)  Hart County  — Motion Hour for all non-domestic relations civil matters, and domestic relations matters to be heard by the presiding judge, shall begin at 1:00 P.M. in Hart County.
 	(3)  Nelson County  — Motion Hour for all non-domestic relations civil matters, and domestic relations matters to be heard by the presiding judge (except for Friend of the Court), shall begin at 9:00 A.M. in Nelson County. The Friend of the Court docket shall be heard at 1:00 P.M.
C.  Motion and Notice. 
 	(1)  Filing and Service of Motion and  Notice  — Each motion to be made on a rule day shall be filed in the office of the Circuit Clerk eight (8) days preceding the rule day for which the motion is initially set. Each motion shall be served on opposing counsel or a party, if not represented by counsel.
 	(2)  Computation of Time for Filing and Service  — Time for filing and service of a motion shall be computed in accordance with CR 6.01.
D.  Filing of Interrogatories and Requests for Admissions. Pursuant to these local rules, all interrogatories and responses thereto and all requests for admissions and answers or objections thereto shall be filed of record in the office of the Circuit Clerk.
Chapter IV.
Civil Proceedings — Domestic Relations.
Text
A.  Domestic Relations Commissioner. There shall be Domestic Relations Commissioners assigned to the Tenth Judicial Circuit, who shall possess the qualifications required by Civil Rule 53.03(2). The Commissioners shall hear evidence concerning contested and uncontested matters arising from actions for dissolution of marriage, child custody, support and maintenance under KRS Chapter 403, except actions requesting incarceration for contempt of court, restraining orders, or injunctions, which shall be heard only by the presiding judge.
A commissioner shall have those powers and authorities in the conduct of hearings as set out in Civil Rules 53.04 and 53.05.
Upon the filing of any Domestic Relations action, the case will automatically be assigned to the Commissioner of the Court in which said action is filed.
B.  Motion Hours. 
 	(1)  LaRue County  — The Domestic Relations Commissioner's docket shall be the second and fourth Mondays of each month and each call shall begin at 10:00 A.M.
 	(2)  Hart County  — The Domestic Relations Commissioner's docket shall be on the second and fourth Tuesdays of each month and each call shall begin at 10:00 A.M.
 	(3)  Nelson County  — The Domestic Relations Commissioner's docket shall be on the first and third Wednesdays of each month and each call shall begin at 10:30 A.M.
C.  Motion and Notice. Motions in active cases shall be noticed and heard in the same manner specified in Chapter III, Subsection C of these Local Rules. All post final judgment motions shall initially be brought by show cause rule with service to be perfected on the party as set forth in CR 4.04.
The length of hearings on motion days shall be subject to those time limitations set forth under Chapter 1, subsection C(7) of these Local Rules. Any hearing that will exceed those time limitations shall be assigned for hearing at a specific time other than motion hour.
Copies of all motions with attached required fee (Appendix 1) shall be provided to the Commissioner by mailing or delivering same to the Commissioner at his/her office.
D.  Uncontested Actions for Divorce or Legal Separation. 
 	(1)  For purposes of this rule, an “Uncontested Action” is defined as follows:
 		(a)  An action in which there has been filed a Separation Agreement executed by both parties, and in which no motion to set aside that agreement is pending;
 		(b)  An action in which the respondent is before the Court only by Warning Order Service of Process, the Warning Order Attorney's Report has been filed, and the moving party is requesting only dissolution of the marriage, custody of children over which this court has jurisdiction and/or division of property located in Kentucky;
 		(c)  An action in which the respondent has been served with process pursuant to Civil Rule 4.01 and has filed no responsive pleading, and in which the moving party is requesting only limited relief.
 	(2)  Uncontested actions may be heard orally by the Domestic Relations Commissioner during motion hour.
 	(3)  If proof in an uncontested action is taken by deposition or interrogatory pursuant to Civil Rule 53.03(5), a motion to submit need not be noticed for a regular motion hour, but may be tendered to the Commissioner for filing in the clerk's office.
 	(4)  Any motion to submit any uncontested action must be accompanied by (a) the proposed “Findings of Fact, Conclusions of Law, Judgment and Decree” which the moving party desires the Court to adopt; (b) a proposed Report of the Commissioner recommending adoption of the proposed “Findings of Fact, Conclusions of Law, Judgment and Decree,” and, the Commissioner's Fee of $15.00.
 	(5)  If there is a Separation Agreement in the file which has been executed by both parties and no motion is pending to set aside that agreement, the parties will be deemed to have waived the right to file objections or exceptions to the Commissioner's Report and the Report shall be submitted to the presiding Judge for immediate consideration.
 	(6)  Any Separation agreement or agreed judgment providing for a child support obligation shall include as an attachment thereto a Commonwealth of Kentucky Worksheet for Monthly Child Support Obligation along with a copy of the N D Order or the FOC Order, whichever applies. If the child support obligation established in the separation agreement or agreed judgment does not correspond to the Child Support Guidelines contained in KRS 403.212(6), the agreement or judgment must state the reason for deviation from the Guidelines.
E.  Contested Actions for Divorce or Legal Separation. 
 	(1)  Upon the filing of a contested action for divorce or legal separation involving minor children, Local Rules visitation, as set forth in Subsection J, shall be deemed in effect.
 	(2)  Upon the filing of a contested action for divorce or legal separation, neither party shall transfer nor dispose of any property. Each party shall keep track of current and ongoing income and expenses and shall not remove any minor child from the jurisdiction.
 	(3)  In each contested action for divorce or legal separation, the parties shall file a Verified Disclosure Statement (VDS) no later than forty (40) days after the filing of the Petition. Each party shall have 15 days thereafter to Amend or Supplement their respective VDS. Any amendment thereafter can be made only by proper motion and ruling by the Court. The disclosure statement shall be in the attached form. (Appendix 2). No motion for mediation may be filed by a party until such time as their VDS has been filed. Any party not complying with the provisions of this paragraph shall be responsible for the fees of the mediation and associated costs.
 	(4)  Failure of a party to file a completed disclosure statement at least ten (10) days prior to mediation could result in sanctions deemed appropriate by the Domestic Relations Commissioner.
F.  Pendente Lite Motions. 
 	(1)  Pendente lite motions for custody or child support shall be brought pursuant to KRS 403.270 et seq., and noticed in accordance with the other provisions of these Local Rules relating to the notice of motions for hearing on motion days.
 	(2)  Any pendente lite motion for child support shall be accompanied by the filing party's most recent wage information, cost of minor child's insurance information and child care information, if any. In cases where both parties' wage information is available to the filing party the motion shall also be accompanied by a completed Child Support Worksheet. Any agreed order setting pendente lite child support, shall be accompanied by a completed Child Support Worksheet.
G.  Mediation. Prior to setting a final hearing date, the Domestic Relations Commissioner shall require the parties to attend mediation. Mediation is mandatory unless extraordinary relief is granted by the court. A trial date will not be granted until mediation is completed or waived by the court. Rules governing mediation are contained herein in Chapter VII-Alternative Dispute Resolution.
H.  Motions to Set for Trial. If the parties are unable to settle any issue at mediation, either party shall be allowed to file a motion before the Domestic Relations Commissioner to set the case for trial.
I.  Trial Dates. Contested actions, as well as hearings on lengthy pendente lite and post-judgment motions, will be set for trial on a date and at a time to be determined by the Commissioner. A motion for trial shall certify the estimated length of time required for the hearing. The motion shall be accompanied by a Commissioner's Report as set forth in Appendix 1 and advancement of one-half (½) of the Commissioner's fees ($60.00 per hour) for the time certified. Opposing party shall pay their one-half (½) at the time the trial date is set. The Commissioner may, at his/her discretion, order a Pretrial Conference prior to the setting of a hearing or trial date.
J.  Trials. No later than fourteen (14) days prior to the trial date, the parties shall exchange witness lists and exhibits expected to be introduced at trial. Failure to make these disclosures may result in the exclusion of witnesses and exhibits at trial, or other appropriate relief, in the discretion of the Commissioner.
K.  Presentation of Evidence. 
 	(a)  All contested actions shall be tried orally before the Commissioner, except that the following testimony may be taken by deposition:
 		(1)  Those witnesses listed in CR 32.01(c); and
 		(2)  Those witnesses listed in 403.290(2). Reports of 403.290(2) experts and reports of other court ordered experts of the opposing party are admissible.
It is provided, however, that should the Commissioner find pursuant to motion by either party that there is good cause to permit other evidence to be presented by deposition or interrogatories, he/she may enter an order permitting proof to be taken in that manner.
 	(b)  Cases heard orally shall be recorded either by video tape or audio tape. Depositions and interrogatories shall be on 8-½ x 11 inch paper, shall be typewritten in pica sized type, and double spaced.
 	(c)  No motion for pendente lite maintenance will be considered by the Commissioner absent the filing of a completed Verified Disclosure Statement by the movant.
L.  Briefs/Statements of Desired Findings, Conclusions and Judgment. 
 	(a)  Following the trial, the Commissioner may require the parties to submit briefs or desired findings, etc. and may set reasonable time limits for the filing of these documents.
M.  Commissioner's Report. 
 	(1)  Contents and Filing  — The Commissioner shall prepare a Report of his/her recommendations to the Court on any matter submitted to him/her within sixty (60) days, including findings of fact and conclusions of law where required by law. The Commissioner's Report shall be filed with the Clerk of the Court who shall henceforth serve notice of the filing and a copy of the Report upon all parties who have appeared in the action.
 	(2)  Action on the Report  — Within ten (10) days after being served with Notice of the filing of the Report, any party may serve written objections or exceptions thereto upon the other parties. If no objections or exceptions are filed, the Report shall be automatically submitted to the presiding Judge on the eleventh day after the notice of the filing of the Report was served on the parties. If objections or exceptions are filed, the party filing the objections or exceptions shall notice them for hearing on the next available motion hour. After hearing, the presiding Judge may adopt the Report or modify it, or may reject it in whole or in part, or may recommit it to the Commissioner with instructions.
N.  Commissioner's Fees. 
 	(1)  The Commissioner may apportion fees as appropriate pursuant to KRS 403.220.
 	(2)  The Commissioner's fees shall be pre-paid to the Commissioner as set forth above. Any remaining billing shall be due upon receipt.
 	(3)  No motion shall be heard by the Commissioner where a copy of said motion is not pre-filed with the Commissioner and accompanied by the Commissioner's fee of $20.00.
 	(4)  All actions involving indigents shall be heard by the Commissioner without a fee.
O.  Motions for Contempt of Court, Restraining Orders or Injunctions. These motions will be heard by the presiding Circuit Judge.
P.  Orders. All Orders shall be accompanied by a tendered “Report” of the Commissioner recommending that the “Order” be signed by the presiding Judge.
Q.  Parents Education Clinic (Nelson County only). Each parent with minor children must attend a Parents Education Clinic. Failure to attend prior to dissolution will result in denial of the motion for dissolution if by movant and contempt if by the non-moving party.
R.  Visitation. If the parties are living within one hundred miles of each other, then the following visitation schedule shall apply in the absence of an agreement or order of this Court, except for good cause being shown. Neither party shall be prejudiced at the hearing by application of the prehearing visitation schedule requirement.
 	(1)  Periodic Visitation :
 		(a)  Weekends: Alternate weekends from Friday at 6:00 o'clock P.M. until Sunday at 6:00 o'clock P.M.
 		(b)  Telephonic: One hour per week. Each party shall make available the telephone number where the child can be reached while the child is with that party.
 		(c)  One Evening during the week (either Tuesday, Wednesday or Thursday) after the weekend visitation from 4:00 p.m. to 9:00 p.m.
 	(2)  Holidays  — In odd numbered years, the Petitioner has Easter and Christmas Day from 9:00 a.m. until 7:30 p.m. The Respondent has July 4th, Thanksgiving and Christmas Eve from 9:00 a.m. to 7:30 p.m. In the even numbered years, the schedules are reversed. Memorial Day and Labor Day attach to the preceding weekend and end at 7:30 p.m.
 	(3)  School Breaks :
 		(a)  Traditional School Calendar  — Except as otherwise provided herein, each party shall enjoy visitation for one-half of the Spring and Christmas school breaks. In even numbered years, the Petitioner shall enjoy visitation for the first one-half of each break period with the Respondent to enjoy visitation in the second half. In odd numbered years, the schedule shall be reversed.
 		(b)  Year Round School  — Except as otherwise provided herein, each party shall enjoy visitation for one-half of the Spring, Fall, and Christmas school breaks. In even numbered years, the Petitioner shall enjoy visitation for the first one-half of each break period with the Respondent to enjoy visitation in the second half. In odd numbered years, the schedule shall be reversed. The minority custodial parent shall be entitled to exercise one-half of the spring and fall break even if the child/children is required to attend intercession classes. Calculation of the length of the break is from the first day off school to the last day before school starts, less Christmas and Christmas Eve. Break visitation shall apply to children of all ages unless otherwise ordered by this Court after appropriate motion. If the child is not in school, the calendar of the school system where the child primarily resides shall control.
 	(4)  Terms :
 		(a)  A holiday that falls on a weekend should be spent with the parent who is supposed to have the child/children for that holiday. The rest of the weekend is to be spent with the parent who would normally have that weekend. These do no have to be made up.
 		(b)  Mothers Day and Fathers Day are to be spent with the appropriate parent. Hours are as agreed or 9:00 a.m. to 7:30 p.m.
 		(c)  Birthdays-Preferably, the child shall spend time with each parent on the child's birthday. If the parties are unable to agree, then the child shall celebrate his/her birthday in the home of the majority custodial parent, unless it falls on a visitation date.
 		(d)  The child/children and majority custodial parent have no duty to await the visiting parent for more than thirty minutes of the visitation time. A parent who is late forfeits visitation for that time period.
 		(e)  The following shall control cancellations: If a child is ill, the majority custodial parent should give reasonable notice to the other parent and be prepared to provide medical documentation. Time lost for the child's illness shall be made up. The minority custodial parent should give twenty-four hour notice of intent to cancel. The time canceled by the minority custodial parent is forfeited.
 		(f)  The majority custodial parent shall send appropriate clothing for the visitation which shall be returned.
 	(5)  Summer Vacation  — The summer vacation period shall include three (3) weeks visitation each year as follows: The non-custodial parent shall exercise visitation on the first, third and fifth full week of the child's vacation from Sunday 12:00 p.m. to Sunday 12:00 p.m. The majority custodial parent shall have the balance of the vacation period. Each party must give the other notice by May 1 of vacations or special plans for the child/children if there is a scheduling conflict to see if an alternate agreement can be reached.
The following conditions apply during summer and extended visitations:
 		 	(a)  Summer school necessary for the child/children to pass to the next grade must be attended.
 		 	(b)  A general itinerary should be provided for the parent if vacation will be out of town.
 		 	(c)  Each party will have telephone numbers and addresses for contact during periods of extended visitation.
 		 	(d)  Each parent shall be entitled to telephonic visitation one evening each week during the extended summer visitation.
 		 	(e)  Summer and extended visitation shall replace regularly scheduled visitation for that time period.
 	(6)  Transportation  — Each party shall be responsible for the transportation cost and for transporting the child/children to their own home.
S.  Child Support. All child support shall be paid through the Friend of the Court or the Division of Child Support unless otherwise ordered by the Circuit Judge. If child support is paid through the Friend of the Court, the parties shall use the attached Order Setting Child Support (Appendix 3).
Chapter V.
Effective Date.
Text
The Local Rules contained herein became effective at 12:01 A.M. on July 31, 2004.
Chapter VI.
Additional General Provisions.
Text
A.  Emergency Hearings. Emergency hearings shall be granted only by the presiding Judge or Commissioner.
B.  Video Tape Copies. Counsel of record shall be entitled to a video tape copy upon request. Copies to all other persons shall only be provided pursuant to Court order. The fee and tape type used for such copies shall be in accordance with the rules and recommendations of the Administrative Office of the Courts.
C.  Case Numbers. Any pleading not containing the case number thereon shall not be filed by the Clerk.
D.  Official Forms. The Court hereby adopts as official forms for use under Chapter IV of these Local Rules those Forms attached hereto.
Chapter VII.
Alternative Dispute Resolution.
Text
A.  Scope. This Rule will govern Mediation. Nothing in this rule shall prohibit parties from resolving disputes through other methods.
B.  Mediation Defined. Mediation is an informal process in which a neutral third person or persons, called a mediator or mediators, act to facilitate the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.
C.  Referral of Cases to Mediation. The Court may at any time on its own motion or upon motion of any party refer a case or portion of a case to mediation. Before making such decision, the Court shall consider and effectuate the following conditions, factors and proceedings:
 	1.  The nature of the issues to be resolved;
 	2.  The willingness of the parties to mutually resolve their dispute;
 	3.  The ability of the parties to participate in the mediation process; and
 	4.  Allow the parties to express objections and reasons therefor prior to making any referral.
D.  Stay of Proceedings. Unless otherwise ordered by the Court, the proceedings shall be stayed pending the conclusion of the mediation process.
E.  Appointment of Mediator. If the parties are unable to agree upon a mediator or mediation service by the time set by the court, the court will then select a mediator or designate a mediation service to select the mediator.
F.  Mediator Compensation. The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. In the event the mediator is appointed by the court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator. Unless otherwise varied by agreement of the parties or by order of the court, each party shall pay an equal share of the charges of the mediator.
G.  Mediation Procedure. 
 	(1)  Time and Place of Mediation Conference . Following selection of the mediator, the mediator or mediation service shall set a time and place for the mediation conference as set forth in the order of referral. The mediator may meet with the parties or their counsel prior to the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
 	(2)  Attendance at Mediation Conference . The parties must attend the mediation conference. Counsel who will try the case for any party are required to attend the mediation conference. If a party is a public entity, it shall be deemed to appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision-making body of the entity. If a party is insured for the matter in dispute, that party is deemed to appear by the physical presence of a representative of the insurance carrier, who is not that carrier's outside counsel. This representative must have full settlement authority. If a party is an organization other than a public entity or an insurance carrier for an insured party, it shall be deemed to appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. The foregoing requirements of attendance may be varied by stipulation of the parties or by order of the court for good cause shown.
 	(3)  Completion or Termination of Mediation . The mediator may terminate the mediation conference (a) after a settlement is reached, or (b) when the mediator determines that continuation of the process would be unproductive. The mediator and the parties by agreement may schedule a subsequent mediation conference or conferences.
 	(4)  Report to the Court . The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of settlement.
 	(5)  Agreement . If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
H.  Confidentiality. 
 	(1)  Mediation sessions shall be closed to all persons other than the parties of record, their legal representative, and other persons invited by the mediator with the consent of the parties.
 	(2)  Mediation shall be regarded as settlement negotiations for purposes of KRE 408.
Appendix 1.

Text

 COMMONWEALTH OF KENTUCKY CIRCUIT COURT CIVIL ACTION NO. ) PETITIONER ) )   VERIFIED DISCLOSURE VS. )   STATEMENT )  OF: HUSBAND (   ) WIFE (   ) ) RESPONDENT ) The completed Verified Disclosure Statement, sworn to under oath and under penalty of perjury, shall be filed by both parties with the   Circuit Court Clerk within thirty days of the filing of the Petition for Dissolution of Marriage. If there is not sufficient space on this form to provide all of the information necessary, please attach additional sheets as exhibits, which shall be made a part of this Verified Disclosure Statement, as if included verbatim therein and covered under the oath of the party.  ALL QUESTIONS ON THIS FORM MUST BE ANSWERED IN FULL OR THE WORDS “NONE” OR “NOT APPLICABLE” (N/A) INSERTED. Your Name:  Maiden Name:    Do you want maiden name restored? (___) yes (___) no Your address:         Your Social Security Number:  Your Birth Date:    Age:  Place of Birth (State):    Race:  Date of Marriage:   County and State of Marriage:  Date of Separation:   Number of Previous Marriages:  I.  PRESENT EMPLOYMENT Your occupation:  Name and address of employer:  Kind of business or industry:   Length of Employment:  Specialized Training:  II.  STATEMENT OF INCOME AND DEDUCTIONS Please attach your last Federal and State Income Tax Returns and wage statements from your employer  for the last five (5) weeks, or documented evidence of earnings for the last three (3) months.  A. INCOME FROM EMPLOYMENT:   i. I am paid $ (__) weekly, (__) bi-weekly, (__) semi-monthly, (__) monthly.   ii. I earn $  per hour and work hours per week.   iii. I average   hours per week in overtime.  B. STATE YOUR MONTHLY GROSS INCOME FROM: (This is your income before any deductions are taken out):    (This is your income before any deductions are taken out): i. Base pay from salary, wages, commissions $ ii. Overtime, commissions, tips, bonuses, second job $ iii. Other employment benefits:   a. Automobile expenses $   b. Phone/mobile phone $   c. Meals or allowances $   d. Club dues $   e. Housing $   f. Other (specify)  $ iv. Pensions and retirement $ v. Social Security $ vi. VA Benefits $ vii. Disability and unemployment compensation $ viii. Worker's Compensation $ ix. Public Assistance (welfare, AFDC, etc.) $ x. Maintenance or child support from any previous case $ xi. Dividends and interest (from accounts, stocks, etc.) $ xii. Rent $ xiii. All other sources of income (specify) $ YOUR TOTAL MONTHLY GROSS INCOME (Before any deductions): $  C. STATE YOUR  MONTHLY  DEDUCTIONS FROM YOUR INCOME: i. State income taxes $ ii. Federal income taxes $ iii. Local income taxes $ iv. Social Security (FICA) $ v. Medicare $ vi. Union or other dues $ vii. Retirement or pension fund $ viii. Savings plan $ ix. Credit Union $ x. Medical insurance $ xi. Other deductions (specify) $ YOUR TOTAL MONTHLY DEDUCTIONS $ TOTAL MONTHLY INCOME (From “B” above)   $ LESS TOTAL MONTHLY DEDUCTIONS (From “C” above) – $ EQUALS NET MONTHLY INCOME (Take home pay)   $ III.  CHILDREN'S ISSUES State the name, age and date of birth of all children under eighteen (18) in this case and with whom the children are residing. NAME AGE DOB RESIDING WITH  A. INSURANCE: List all hospitalization, medical and dental insurance policies that cover you and/or your children: POLICY NAME TYPE OF INSURANCE   i. List individuals who are covered by this insurance and their relationship to you:          ii. State the monthly cost of the insurance(s):    iii. Who pays for the insurance(s):    iv. Is insurance paid through you or your spouse's employer (specify which)?       v. Are your children covered by a state medical card?    vi. What would the insurance cost for you alone?   B. CHILD CARE COSTS:   i. The husband pays child care costs in the amount of $  (monthly) to  . (Attach copy of most recent billing.)   ii. The wife pays child care costs in the amount of $  (monthly) to  . (Attach copy of most recent billing.)  C. OTHER COURT ORDERED CHILD SUPPORT: Are you under a prior Court Order to pay child support from a previous case?  (__) Yes (__) No Amount paid per month: $ If yes, attach a copy of the order to pay child support. List the names and dates of births of the previous born children upon which you are paying support.    D. MAINTENANCE: Are you under a Court Order to pay Maintenance in this case?  (__) Yes (__) No Amount paid per month: $  If yes, attach a copy of the maintenance order.  E. SPECIAL NEEDS: Specify any special needs of the children:      IV.  MARITAL PROPERTY  (Owned on the date of Separation). List all marital property of the parties in the appropriate sections as follows: A. REAL ESTATE: (Where more than one parcel of real estate is owned, attach a sheet for all additional properties. Include mobile homes in this section.) Address of property:  Type of property:  Total present value (appraisal or assessed value): $  (Attach copy of appraisal and/or PVA printout.) Mortgage balance: $  Mortgage Company:  Other liens: $  Owed to:  Equity in property (present value minus total owed on property): $ State whether any part of the property is considered non-marital in nature:  If yes, state the amount and the reason for the claim:  Who has possession of the property?  B. OTHER PROPERTY (As of the date of separation):   i. List all cash on hand, checking and savings accounts, certificates of deposit and money market accounts (attach a copy of most recent bank statements from each account): FINANCIAL INSTITUTION NAME ON ACCOUNT TYPE OF ACCOUNT AMOUNT  ii. List all stocks, bonds and other securities: FINANCIAL INSTITUTION NAME ON ACCOUNT TYPE OF ACCOUNT AMOUNT  iii. List all assets held in the name of or on behalf of children: FINANCIAL INSTITUTION NAME ON ACCOUNT TYPE OF ACCOUNT AMOUNT  iv. List retirement, pension, stock option and profit sharing plans (attach a copy of most recent summary): WHERE HELD TYPE OF ACCOUNT AMOUNT  v. List any and all interest in/ownership of business: BUSINESS NAME % OWNERSHIP AMOUNT vi. List all life insurance policies: COMPANY NAME POLICY NUMBER FACE VALUE CASH VALUE C. AUTOMOBILES, ETC.: List all automobiles of every kind, motorcycles, mopeds, fourwheelers or the likes, all boats, motors and trailers, and all other recreational vehicles of every kind, including the PVA assessed value or NADA value and amounts owed as of the date of separation. DESCRIPTION PVA OR NADA VALUE AMOUNT OWED D. HOUSEHOLD PROPERTY IN DISPUTE: List all remaining household property not previously shown that is in dispute. If an agreement has not been reached in writing for the division of assets, you must list the assets. DESCRIPTION OF ITEM VALUE E. MISCELLANEOUS PROPERTY DESCRIPTION OF ITEM VALUE Jewelry: Collections: Income Tax Refunds Expected: Accounts Receivable/Loans: Claims against others: Bonus expected: List how much expected and when. Accrued vacation pay: Others: V.  NON-MARITAL PROPERTY  (MUST ATTACH ALL TRACING DOCUMENTS). List all non-marital property of every kind, whether real property or personal items, and the basis for the claim that such is non-marital (obtained prior to marriage, purchased with funds from sale of items obtained prior to marriage, inheritance, etc.). DESCRIPTION OF ITEM WHEN ACQUIRED REASON FOR CLAIM VI.  MARITAL DEBTS  (As of the date of separation) CREDITOR REASON INCURRED MONTHLY PAYMENT BALANCE OWED VII.  NON-MARITAL DEBTS  (As of the date of separation) CREDITOR HUSBAND'S OR WIFE'S MONTHLY PAYMENT BALANCE OWED VIII.  MONTHLY EXPENSES  (specify amounts) Actual Believe Needed A. Housing: Mortgage or rent Property taxes, pro-rated per month Homeowners/renters insurance, pro-rated per month Home maintenance Electricity Water and sewer Garbage pick-up Gas/Fuel Cable television Telephone Cell Phone Miscellaneous B. Food: Personal Children C. Clothing (including uniforms): Personal Children D. Dry cleaning and laundry E. Child care F. Tuition and school expenses for children G. Athletic and activity fees for children H. Transportation: Gasoline Automobile maintenance License, registration and taxes, pro-rated per month Automobile payments Automobile Insurance, pro-rated per month I. Medical expenses (average): Doctors and drugs, personal Doctors and drugs, children Dentist, personal Dentist and orthodontist, children Eye doctor and eye glasses, personal Eye doctor and eye glasses, children Personal medical insurance J. Personal care: Hairdresser/barber Hair care for children Toiletries Miscellaneous K. Entertainment: Personal Children L. Contributions to church/charity M. Payment of child/spousal support from prior marriage N. All other miscellaneous payments even if included on another page: O. TOTAL MONTHLY EXPENSES IX.  REQUIRED SEPARATE ATTACHMENTS : I have attached to this schedule applicable copies of:  A.  My most recent Federal and State Tax Return (Form 1040).  B.  My five (5) most recent pay stubs or earnings for three (3) months.  C.  A copy of my most recent child care billing.  D.  A copy of any real estate appraisals &/or PVA printout.  E.  A copy of my bank statements since separation.  F.  A copy of my most recent retirement plan summary.  G.  A copy of my tracing documents.  H.  A copy of my child support order on prior born children.  I.  A copy of my maintenance order.  J.  A copy of my work schedule. *  *  *  *  *  *  *  *  *  *  *  *  *  *  * I declare under penalty of perjury that the information set forth in this Verified Disclosure Statement is complete and accurate to the best of my knowledge and belief, and that this was executed on this the day of  ,  . Name COMMONWEALTH OF KENTUCKY COUNTY OF  SUBSCRIBED AND SWORN to before me by  , on this the   day of  ,  . Notary Public,  My Commission Expires:  IF REPRESENTED BY COUNSEL, PLEASE LIST NAME AND ADDRESS OF ATTORNEY: CERTIFICATE OF SERVICE On the   day of  ,  , I hereby certify that an exact copy of the foregoing Verified Disclosure Statement was (__) mailed, (__) hand-delivered to:
Click to view form.
Appendix 2.

Text

 CIRCUIT COURT 10TH JUDICIAL CIRCUIT CASE NO. PETITIONER VS. RESPONDENT COMMISSIONER'S REPORT Comes  , Domestic Relations Commissioner, 10th Judicial Circuit, who recommends approval and execution of the attached: (  ) Order (  ) Agreed Order (  ) Findings of Fact, Conclusions of Law and Decree (  ) Other:    NOTICE: HAS A DOMESTIC VIOLENCE PETITION BEEN FILED BY EITHER PARTY DURING THE PENDENCY OF THIS ACTION? YES  NO . IF YES, PLEASE FILE A COPY OF THE PETITION IN THIS CASE FILE. The Circuit Clerk is notified of the following: (  ) Final and Appealable (  )  Pendente Lite (  ) Time Waived (  ) REVIEW DATE (FOR CLERK'S USE ONLY) , COMMISSIONER TAKE NOTICE that  , Commissioner of the Circuit Court has filed a report in the above-styled action on the   day of  , 200 . Within ten (10) days of the entry of this notice, any party may serve written objections to the report upon the other parties. Unless written objection is served by any party on the other parties within ten days after the date of entry of this notice, the court may adopt the report of the commissioner as submitted. DISTRIBUTION OF REPORT & TENDERED ORDER: COUNSEL FOR PETITIONER:    (HD___FCM___) COUNSEL FOR RESPONDENT:    (HD___FCM___)  CIRCUIT COURT BY:   Deputy Clerk  DATE: 
Click to view form.
Appendix 3.

Text

 CIRCUIT COURT CIVIL ACTION NO. PETITIONER VS. RESPONDENT ORDER SETTING CHILD SUPPORT Motion having been made and the Court being otherwise sufficiently advised, it is hereby  ORDERED  as follows: 1. That Respondent shall pay the sum of $  monthly ($  child support obligation; $  Friend of the Court fee) for the support of the parties' minor child. 2. Child support shall be payable to  The Friend of the Court and mailed to P.O. Box 326, Bardstown, Kentucky 40004. NO OUT OF STATE CHECKS ARE ACCEPTED. 3. Child Support forwarded directly to the recipient and accepted is in direct violation of this Order! 4. The first of said child support payments shall be due and payable on  . 5.  This is not a wage assignment for payment of support. It is the responsibility of the Respondent to make child support payments to the Friend of the Court. OBLIGOR OBLIGEE Social Security No. Address Employer/Address HON. CHARLES C. SIMMS, JUDGE DATE:  DISTRIBUTION: (  ) Counsel for Petitioner (  ) Counsel for Respondent (  ) Obligor (  ) Obligee (  ) Friend of Court  CIRCUIT COURT BY:   D.C.  DATE: 
Click to view form.
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RULE 1.  EFFECTIVE DATE.
101.
Text
 Any rules of practice heretofore adopted by this Court shall be repealed, and the following rules shall take effect and be in force on and after the approval by the Chief Justice of the Supreme Court of Kentucky.
RULE 2.  STYLE OF PLEADINGS.
201.
Text
All pleadings and legal papers, except the complaint, shall set forth the case number of the action the pleading or legal paper is being filed in. If any legal paper is filed in more than one action, it shall contain all the case numbers it is to be filed in at the time it is filed with the Clerk's Office and a copy shall be furnished for each case. 
202.
Text
All civil complaints and subsequent pleadings that add additional parties shall contain the name and the address of all parties first named to the action.
203.
Text
All pleadings and papers requiring the signature of an attorney shall set forth on the last page thereof the typed name which the party counsel represents, complete address of counsel, including telephone number, fax number and electronic mail address (if applicable).
RULE 3.  APPEARANCES & SUBSTITUTIONS.
301.
Text
Whenever a party has appeared by attorney, he or she may not thereafter appear or act in his/her own behalf in the action, or take any step therein, unless an order of withdrawal or substitution shall first have been made by the court after reasonable notice to the attorney by such party, and to all other parties.
302.
Text
Attorneys at any stage of the proceeding in the case, who have been noted as attorney of record by the Clerk, may not thereafter withdraw as attorney of record in that pending case or fail to appear at any subsequent proceeding in that case, unless the attorney has appeared before the Court seeking permission to withdraw as counsel of record. The motion shall be in writing and properly noticed for hearing before the Court. In criminal and traffic cases, the notice to the defendant/client shall inform the defendant that he/she must personally appear in court for the hearing on the motion to withdraw if substitute counsel has not entered an appearance by that time.
303.
Text
In a felony case in District Court the defendant must appear at all hearings after the initial appearance, absent permission of the Court granted only in extraordinary situations.
304.
Text
Any pleas of guilt entered by an attorney with authority from the defendant shall be in accordance with RCr 8.28. An attorney may not enter a plea for a defendant to any offense which is enhanceable.
305.
Text
All attorneys appearing in Court shall appear in proper attire. Any attorney appearing in inappropriate attire will be so advised, individually and in private. All litigants and witnesses shall appear in clean modest clothing. All attorneys are directed to advise their clients and witnesses of this rule.
RULE 4.  MOTIONS.
401.
Text
Motions shall be heard on the days and times set forth on the Court calendars which shall be promulgated regularly.
402.
Text
Motions involving an emergency which may cause irreparable harm or injury to persons or property if the motion is delayed until the next scheduled motion hour, may be heard when the Court's schedule permits and with prior oral approval of the Court. In such instances the Court will make the decision as to whether or not the issue constitutes an emergency. Any motions heard under this rule shall contain a certification by the moving party that reasonable efforts were made to give the opposing party notice and an opportunity to be heard.
403.
Text
All motions to be made at the date and time set forth in Rule 401 shall be filed in the Clerk's office six (6) days preceding the motion docket for which the motion is set. Each motion shall be served on opposing counselor a party, if not represented by counsel.
404.
Text
All motions shall be separately paragraphed and separately numbered.
405.
Text
Unless otherwise agreed in advance, any motion requiring an evidentiary hearing shall be initially noticed and set on a regularly scheduled Motion Hour before the Judge to hear the motion. Witnesses need not be present. The Court will schedule an appropriate date and time to hear the motion.
406.
Text
In criminal matters, any motion regarding defenses, objections and requests that must be made before trial pursuant to RCr 8.18 must be raised at least fourteen (14) days prior to the jury trial and will not be heard on the trial date except for good cause shown.
407.
Text
Only one copy of a motion and/or attached judgment/order shall be tendered to the Court. 
408.
Text
A pre-trial hearing to suppress evidence will be set only after the filing of a written motion that specifically identifies the factual and legal issues that could justify suppression of evidence.
RULE 5.  CONTINUANCES.
501.
Text
All cases set for trial or pre-trial conference shall be heard at the time and on the date set unless by direction or order of the Court, on good cause shown, same are properly continued pursuant to the Kentucky Rules of Civil or Criminal Procedure.
RULE 6.  ARRAIGNMENTS AND PRE-TRIAL CONFERENCES.
601.
Text
A Defendant, or any attorney on behalf of a Defendant, shall appear in Court for the Defendant's arraignment unless the arraignment is continued by agreement of the parties. Once an appearance is made by either the Defendant, or the Defendant's attorney, it shall be the responsibility of the Defendant to remain apprised of all future court dates. Pre-Trial Conferences shall be assigned for a date approximately twenty-one (21) days following the Defendant's arraignment, unless good cause is shown to expedite the matter.
602.
Text
The attorney for the Defendant shall be in attendance at the pre-trial conference. At the conclusion of the pretrial conference, the case shall be: 1) disposed of by plea; 2) set for a trial on a date certain; 3) scheduled for any pretrial hearings necessitated by the Pretrial Conference; or 4) continued for an additional Pretrial Conference, on good cause shown by either the Commonwealth, the Defendant, or on joint motion of both.
RULE 7.  DUI SENTENCING.
701.
Text
Whenever a Defendant wishes to enter a plea of guilty to a charge of DUI, the Defendant and his attorney, if applicable, shall be responsible for bringing the appropriate Plea Agreement, Sentencing Order, Work Release Order (if applicable), Home Incarceration Program Order (if applicable), Community Service Order (if applicable) and/or Ignition Interlock Device Application and Order (if applicable) to the bench when the Defendant intends to enter the Plea. These forms are available from the Nelson County Attorney or the Clerk.
702.
Text
Attorneys are further directed to confer with their client about which alcohol treatment facility the Defendant will attend and have this information included on the Sentencing Order. Any Attorney unsure of the name or location of a treatment facility shall ask the Clerk for a list of facilities and include all contact information for that facility on the tendered Sentencing Order prior to having the case called.
RULE 8.  DEFAULT JUDGMENTS AND AGREED ORDERS.
801.
Text
A party seeking a judgment by default shall first file a written motion for such a judgment. All such motions shall be heard ex parte and shall not be scheduled on Motion Hour dockets. The motions shall be accompanied by an affidavit in full compliance with 50 USCA Appl. Sec. 520. The Judgment per se, when presented to the Court must also contain a statement by the attorney for the party seeking such a judgment conforming to the certificate required by CR 55.01. 
802. 
Text
Agreed orders and judgments shall be submitted to the Court at any time at the convenience of the Court and shall not be placed on any Motion Hour docket.
803. 
Text
No orders or judgments tendered to the Court shall contain the letterhead or other printed identification of counsel submitting the same.
RULE 9.  JURY TRIALS.
901.
Text
In order to avoid needlessly summonsing a jury, Counsel for the Defendant and the Commonwealth shall certify to the Court and the Clerk no later than 2 business days prior to the trial that there will not be a trial. The Court may waive this rule for good cause shown, and allow a plea either by agreement or without recommendation. 
902. 
Text
All criminal and civil trials shall start promptly at 9:00 a.m. However, the parties and counsel shall be present in court at 8:30 a.m. on trial dates. Any Pre-Trial motions (i.e. Motions in Limine) that need to be presented to the Court prior to the start of trial shall be noticed and heard at the final Pretrial Conference or the immediately preceding motion hour docket held by the Court, unless good cause is shown for the motion to be heard at a later time. 
903. 
Text
Cases assigned for a Jury Trial date will typically be taken in the following manner unless good cause is shown to deviate.
 	(a).  Defendants who are presently incarcerated on the charge.
 	(b).  DUI cases.
 	(c).  Mental Health cases. 
 	(d).  Disability determination. 
 	(e).  Paternity cases.
 	(f).  Criminal cases in the order they are filed.
 	(g).  Civil cases in the order they are filed.
904.
Text
If a jury is summonsed and a criminal defendant fails to appear at his/her scheduled jury trial the Defendant may be ordered to pay the full cost of all jury fees. If a jury is needlessly summonsed due to the failure of a party or the parties to notify the Court in time for the Clerk to notify the jury not to appear all jury fees may be imposed against the responsible party or parties.
905. 
Text
Whenever the parties to a civil action, which has been assigned a date certain for jury trial, settle the case or plan to ask the Court to cancel the trial for any reason, they shall immediately notify the Court that the jury will not be necessary for their case on that date. Failure to notify the Court of same in time for the Clerk to notify the jury not to appear will result in the full cost of all jury fees paid to jurors who appear for jury service on that case to be taxed as costs with each party to the action paying a pro-rata share of said costs. 
906. 
Text
No criminal case shall be scheduled for a Trial before the Court without the Defendant tendering a Waiver of Jury Trial.
907. 
Text
In all civil proceedings set for a jury trial, Jury Instructions shall be submitted to the Court at least two (2) days before trial.
 	(a).  The Court reserves the right to allow Jury Instructions to be altered or changed at trial when special circumstances exist.
908. 
Text
In mental health jury trials, Jury Instructions shall be produced by the Petitioner. The Petitioner may produce the Jury Instructions at trial.
909. 
Text
Failure of the parties to strictly comply with the terms of this rule may result in dismissal of claims, default judgment, refusal to let witnesses testify or to admit exhibits, assessment of costs and expenses, including attorney fees, or other appropriate sanctions.
RULE 10.  DISTRIBUTION OF ORDERS.
1001.
Text
The Clerk shall distribute copies of all orders by mail, electronic mail or placement in the receptacles assigned for the attorneys in the Clerk's office to the persons listed under DISTRIBUTION and shall, if possible, certify such mailing, delivery or placement by making a check mark by the person listed and shall initial and date the same at the bottom of the distribution list. All orders and judgments shall contain a distribution list, same to include any acts required of the Clerk by said order or judgment.
RULE 11.  ANSWERING INTERROGATORIES OR REQUESTS.
1101.
Text
When answering interrogatories or request for admission, the replying party shall, as a part of his answer, set forth immediately preceding the answer, the question or the request made with respect to which such answer is given.
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RULE 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE.
101.  INTRODUCTION.
Text
These rules apply to the practice of law in the 11th Judicial Circuit which consists of Green, Marion, Taylor, and Washington Counties.
102.  EFFECTIVE DATE.
Text
These rules are adopted pursuant to the authority granted by Rule 1.040(3) of the Rules of the Supreme Court, and they shall apply with full force and effect to all actions filed or pending after approval by the Chief Justice of the Supreme Court of Kentucky.
103.  ORGANIZATION OF THE GREEN, MARION, TAYLOR, AND WASHINGTON CIRCUIT COURTS.
Text
A.  The Circuit Courts are Courts of continuous session. The Courts are organized in Division I and Division II. 
B.  Each Division shall be composed of a Criminal Branch and a Civil Branch
C.  The Judges of each of the Divisions shall hear cases in both the Criminal Branch and Civil Branch of the Court.
D.  Each Judge of a Division may preside and hear and determine any case or question in the other Division when the Judge of that Division is sick, or absent from the county, or is not available.
104.  ASSIGNMENT OF CASES TO DIVISIONS.
Text
A.  All civil and criminal cases shall be randomly and equally assigned between Divisions by the Kentucky Courts automated case assignment program. Criminal cases will also be examined manually to ensure that the same Judge receives a case where a defendant has a pending case before that Judge.
B.  After each case has been assigned to a Division, the Judge thereof may for any reason transfer it to the other Division with the consent of the other Judge. An order of transfer will be entered. 
C.  When two or more cases have been filed in separate Divisions that may, as a matter of right, or may, in the discretion of the Court, be consolidated, any party to any of the cases may request the case be transferred to that Division in which the first of the cases was filed. The Judge of the Court may order such transfers to be made without a motion by any of the parties.
105.  COURTROOM DECORUM.
Text
All people are to be properly dressed in clean, modest clothing. Shorts, tank tops, hats and other similar apparel are not allowed in the Courtroom. There will be no talking in the Courtroom by persons not before the Court while Court is being conducted. All persons shall cooperate with court security officers in the performance of their duties for public safety and to maintain order and decorum.
RULE 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING.
201.  REGULAR RULE DAY SCHEDULE. 
Text
A.  Rule Days for each of the counties shall be held on the following days:
 	1.  Taylor County — 1st and 3rd Tuesday after the first Monday of each month.
 	2.  Green County — 1st Wednesday after the first Monday of each month.
 	3.  Washington County — 3rd Wednesday after the first Monday of each month. 
 	4.  Marion County — 1st and 3rd Thursday after the first Monday of each month.
B.  All Rule Days will commence at 9:00 a.m. prevailing time for morning Motion Hour and 1:00 p.m. for afternoon Motion Hour.
C.  Division I will hear criminal cases in the morning and civil cases in the afternoon. Division II will hear its civil cases in the morning and its criminal cases in the afternoon.
D.   Attorneys and the parties shall be in the Courtroom no later than 15 minutes before their appointed time. This will enable the Court to move forward as the docket allows. Failure to be in the Courtroom when one's case is called will result in the case being placed at the end of that Rule Day's docket, at which time if there is no response the case shall be remanded from the docket. 
202.  EXCEPTIONS TO REGULAR RULE DAY SCHEDULE.
Text
In the event that any Rule Day falls on a holiday, then that Rule Day will be continued until the following Friday. Other modifications may be made due to court calendar events.
203.  DEADLINES FOR SERVING AND FILING MOTIONS.
Text
A.  Each division will maintain its own motion docket. The Secretary of the Judge of each division will assign times for cases on that division's docket. Movants shall call the office of the presiding Judge to schedule an appointed time for their case.
B.   All motions shall be filed and clocked in the circuit clerk's office no later than 4:30 p.m. at least six (6) working days prior to the Rule Day for which such motion is to be heard. Motions not timely filed in the circuit clerk's office will not be heard on the day requested and will not be docketed until such time as a timely motion is made. A courtesy copy of the motion shall also be served on the Judge in whose division the case has been assigned at least six (6) working days prior to the Rule Day in which the motion is to be heard.
C.  Any matter requiring a hearing of over 10 minutes in duration may require a separate hearing date.
D.  If the civil docket for a Rule Day is full, then the case will be scheduled for the next docket. Alternatively, if the docket in the county is full, then the case may be put on the docket of another county if the request is within the six (6) working days time frame, all parties agree, the Judge approves, and there is room on the alternate docket. 
E.  All motions and correspondence shall include the case number, the names of the parties, the date, and a designation of the type of motion. All Motions for a Continuance shall state the date of the original trial date. 
F.  All motions which go to the merits of the case, including motions to dismiss, motions for summary judgment, motions to strike, and motions under CR 12.02, shall be accompanied by a brief memorandum of the grounds for the motion with citation of authorities relied upon, not greater than 25 pages in length. Failure to file a memorandum of grounds with supporting authorities may be grounds for denying the motion. Any party properly served with a motion accompanied by a memorandum of grounds and authorities shall file a response containing a memorandum of grounds opposing the motion, with citation of supporting authorities, not greater than 25 pages in length. Such response shall be filed at least 24 hours prior to the time specified in the notice of hearing of the motion. Failure to file a timely response may be grounds to grant the motion, but the time for filing a response may be extended upon oral or written motion for good cause shown, including such factors as the length and complexity of the motion and supporting memorandum. The reply memorandum shall be limited to 5 pages in length.
G.  A motion to compel discovery, for a protective order, or for sanctions may be filed pursuant to CR 26 and/or 37 only if counsel are unable to resolve between themselves the discovery dispute. Counsel has the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certificate of counsel which states that counsel have conferred and that they have been unable to resolve their differences. The certification should detail the attempts of counsel to resolve the dispute.
204.  STYLE OF PLEADINGS
Text
A.  The heading of all pleadings and legal papers in all civil and criminal cases shall be styled at the beginning and center of the first page as follows: 
COMMON WEALTH OF KENTUCKY  11th JUDICIAL CIRCUIT  _____________________________________  CIRCUIT COURT DIVISION I [or] II  CASE NO.  _________ 
B.  All pages shall be numbered at the bottom center of each page.
205.  DISTRIBUTION OF ORDERS.
Text
Upon Ruling by the Court, counsel shall tender an Order to the Judge for entry which accurately states the ruling. To facilitate notice of entry pursuant to CR 77.04, all Orders shall contain a Distribution list of all persons entitled to notice of entry and their address for service as set out in the following example.

 DISTRIBUTION TO: Hon. John R. Doe P.O. Box 987 Springfield, KY 40069 [  ] Hon. Mary A. Poe 123 Main Street Lebanon, KY 40033 [  ] Circuit Clerk  Date
Click to view table.
RULE 3.  ADOPTIONS /TERMINATION OF PARENTAL RIGHTS.
301.  TERMINATION OF PARENTAL RIGHTS.
Text
Every order terminating parental rights shall include a scheduling order for the 90 day and first annual review of the case pursuant to FCRPP 36.
302.  ADOPTION PROCEDURES.
Text
A.  Prior to filing a motion for a final hearing for entry of a decree of adoption, counsel shall review the Checklist attached as Exhibit A to these rules and certify the following:
 	1.  The date and method by which all necessary parties were brought before the court, and 
 	2.  The date of the voluntary consent of each parent, the certified order terminating parental rights, or an affidavit establishing an exception under KRS 199.500(1)(a)-(d) or 199.502. 
B.  The motion shall state whether a guardian ad litem was appointed, the date the guardian ad litem report was filed, and the date the Cabinet for Health and Family Services report pertaining to the case was filed.
C.  A copy of the proposed findings of fact and conclusions of law and a separate Judgment of Adoption shall accompany the motion.
RULE 4.  DOMESTIC VIOLENCE PROTOCOL.
401.  PROCEDURES FOR FILING AND OBTAINING EMERGENCY PROTECTIVE ORDERS.
Text
The Domestic Violence Protocol for the 11th Judicial District/Circuit is attached as Exhibit B to these Rules.
RULE 5.  DOMESTIC RELATIONS PRACTICE.
501.  PREFACE.
Text
All Family Court matters will be conducted in accordance with the Family Court Rules of Procedure and Practice (FCRPP).
502.  DOMESTIC MOTIONS.
Text
All Domestic motions will first be set on the general civil docket, and the case will be heard on that day unless the matter would require a hearing of more than 10 minutes in duration. In that event, the case will be assigned for a separate hearing. The parties may, by agreement, schedule the matter for a hearing on a Domestic Day as set forth below.
503.  DOMESTIC DAY.
Text
A Domestic Day will be held on the second Friday after the first Monday of each month. Regular Domestic Day will be conducted in Taylor and Marion County in alternating months. All hearings will begin at 9:00 a.m. and will be heard in the order as listed on the docket. Hearings will be limited to one hour. Hearings requiring more than one hour shall be scheduled for a separate day.
RULE 6.  MISCELLANEOUS RULES.
601.  IDENTIFICATION OF COUNSEL OR PARTY REQUIRED.
Text
Every pleading, motion, and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
602.  USE OF TECHNOLOGY AT TRIAL.
Text
Attorneys planning to use electronic media at trial shall test the equipment in advance at the appropriate venue to ensure compatibility with the existing equipment. Counsel shall schedule an appropriate date and time to test the use of electronic media with the Circuit Court Clerk. A deputy court clerk shall be present during the test.
603.  VIDEO COPIES OF IN-CHAMBER INTERVIEWS WITH CHILDREN.
Text
The circuit court clerk shall not release any video in-chamber interviews with children without a specific written order of a Circuit Judge in compliance with FCRPP 27. An individual requesting a judicial order must provide the Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child and specific purpose for the request. 
604.  PROTECTION OF PERSONAL IDENTIFIERS.
Text
A.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, and 407 by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax, payer identification number, date of birth, or financial account number.
B.  Notice of Filing of Verified Disclosure Forms may be filed to establish in the record that the disclosure form has been delivered to the other party without attaching the actual disclosure form to protect the privacy of the parties.
RULE 7.  GENERAL CIVIL.
701.  ASSIGNMENT OF CIVIL JURY CASES.
Text
A.  Civil jury trial dates shall be assigned at a pretrial conference after the parties have substantially completed discovery and filed a pretrial memorandum in accordance with Rule 702 herein. 
B.  A party desiring assignment of a civil jury trial date shall confer with all other counsel and tender a proposed scheduling order to complete discovery, exchange witness lists, and file the pretrial memoranda set out in Rule 702 prior to a Pretrial Conference date set out in the proposed order.
C.  A trial date will be assigned at the pretrial conference that will have priority over any other matter scheduled for that date.
D.  The attorney attending the pretrial conference shall be familiar with the case and shall be prepared and authorized to make such arguments, stipulations, and decisions as may be required.
E.  All motions in limine are to be filed prior to the pretrial conference and will be heard at the pretrial conference. 
F.  Except for good cause shown, before a case is heard at the pre-trial conference, the parties shall:
 	1.  Ensure that the pleadings are completed and the issues identified;
 	2.  Have scheduled or completed discovery;
 	3.  Submit written instructions incorporating the parties' understanding of the issues and the law; 
 	4.  Be prepared to stipulate the admissibility of documents or other evidence and to withdraw allegations or defenses if same can be done without prejudice to the presentation of the case;
 	5.  In tort actions involving personal injury, be prepared to exchange such medical reports and copies of medical bills or evidence of special damages as are subject to discovery under the Rules of Civil Procedure; and
 	6.  Comply with the Pre-Trial Statement Requirements set out in Rule 702.
G.  If a pre-trial order is not entered at the time of the Pre-Trial Conference, the attorneys shall be responsible for preparation and submission of a pretrial order, incorporating the Court's ruling, agreements or stipulations of the parties, and any matter designated by the Court, not later than ten days following the pre-trial conference. The Court may require the parties to submit a trial brief consisting of a short memorandum of the facts and law on which they will rely, and fix the time for filing such briefs in the pre-trial order.
702.  PRE-TRIAL STATEMENT REQUIREMENTS.
Text
A.  Provisions: Prior to the pre-trial conference, all parties shall file pre-trial compliance statements, which contain the following:
 	1.  All exhibits which may be used at trial shall be listed and copied, and if feasible, shall be attached to the pre-trial statement. All exhibits which cannot be attached to the pre-trial statement shall be made available for inspection by opposing counsel at a convenient location designated in the pre-trial statement; 
 	2.  All witnesses and expert witnesses who may be used at trial shall be listed, along with their addresses and telephone numbers. Also, as to each expert witness who has not been deposed, the pre-trial statement shall state the subject matter on which the expert is expected to testify and shall state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion;
 	3.  A statement of the claim or claims of plaintiffs, including legal theories;
 	4.  A statement of the defenses or claims of defendants, or third parties, including legal theories;
 	5.  Issues of fact to be litigated; and
 	6.  Issues of law to be litigated.
B.  All parties making claims for damages shall itemize their claimed damages, and shall specify those damages which can be calculated from objective data.
C.  Sanctions: Failure of the parties to strictly comply with the terms of this rule may result in dismissal of claims, default judgment, refusal to let witnesses testify or to admit exhibits, assessment of costs and expenses, including attorney fees, or other appropriate sanctions. 
703.  MOTIONS FOR DEFAULT JUDGMENT.
Text
Motions for default judgment for failure to plead or otherwise defend, as provided by the Rules of Civil Procedure, shall not be noticed for a hearing before the court but will be scheduled at the convenience of the court. All motions for default judgment must include a certificate of the amount due and a military affidavit. Cases subject to the FCRPP must also comply with the provisions of FCRPP, including specifically FCRPP 3(1)(a)(i) and 3(2), pertaining to relief requested without a hearing.
RULE 8.  CRIMINAL.
801.  CRIMINAL ARRAIGNMENTS, MOTIONS, AND ATTORNEY WITHDRAWALS.
Text
A.  A defendant will be arraigned on the Rule Day following the service of the indictment.
B.  Both the defendant and defendant's attorney must be present at the arraignment. 
C.  An attorney shall not withdraw from employment after arraignment in a criminal proceeding without permission of the Court. Within twenty (20) days of trial, an attorney of record shall not be permitted to Withdraw from a criminal case in the absence of a compelling reason.
D.  Retained counsel shall secure permission of the Court before with drawing as counsel for any defendant who is to appeal a judgment of conviction. Before permission to withdraw is granted, it shall be the responsibility of retained trial counsel to prepare and file the following: 
 	1.  Notice of appeal pursuant to RCr 12.04,
 	2.  Motion, affidavit, and order for leave to appeal in forma pauperis,
 	3.  Order directing preparation of transcript, and/or
 	4.  Order substituting the public defender's office as counsel on appeal.
802.  PRE-TRIAL CONFERENCE — CRIMINAL CASES.
Text
A.  At the time of arraignment, each case shall be assigned for a pretrial conference and a jury trial. Pretrial conferences shall be held as a matter of course in all criminal cases. The Commonwealth Attorney, tho defendant, and the defendant's attorney are required to be present at the pre-trial conference. 
B.  The Commonwealth Attorney is to provide discovery to the Defendant's attorney at least seven (7) working days prior to the pre-trial conference.
C.  If there is no resolution of the case at the first scheduled Pretrial Conference, the Court may order the parties to attend a criminal case management conference prior to any subsequent Pretrial Conference. All defendants, their counsel, the Commonwealth Attorney assigned to that case, and the chief investigating officer shall attend the case management conference.
RULE 9.  MEDIATION.
901.  PREAMBLE AND SCOPE.
Text
Trial Courts find that under some circumstances the process known as mediation may provide an efficient and cost-effective alternative to traditional litigation, and, further, that the wise and judicious use of mediation may benefit litigants.
Mediation is intended to help both litigants and the Courts facilitate the settlement of disputes. Litigants should participate in good faith and in an earnest attempt to resolve their differences.
This Rule refers to mediation. Nothing in this Rule shall prohibit parties from resolving disputes through other methods. However, in any case where one party may pose a risk of harm (such as domestic violence) to another party or family member, mediation should not be used.

902.  MEDIATION DEFINED.
Text
Mediation is an informal process in which a neutral third person called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.
903.  REFERRAL OF CASES TO MEDIATION.
Text
At any time on its own motion or on motion of any party, the Court may refer a case or portion of a case for mediation. In cases subject to the FCRPP, parties may be ordered to mediation, pursuant to FCRPP 2(6)(a) after the initial court appearance or by agreement at any time. In this decision, the court shall consider:
 	1.  The stage of the litigation, including the need for discovery, and the extent to which it has been conducted;
 	2.  The nature of the issues to be resolved;
 	3.  The value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of ongoing relationships;
 	4.  The willingness of the parties to mutually resolve their dispute;
 	5.  Other attempts at dispute resolution; and
 	6.  The ability of the parties to participate in the mediation process. 
904.  NO STAY OF PROCEEDINGS.
Text
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.
905.  APPOINTMENT OF MEDIATOR.
Text
Within fifteen (15) days of referral, the parties shall agree on a mediator or a mediation service. If the parties cannot agree, they shall notify the court, which will select a mediator or a mediation service.
906.  MEDIATOR COMPENSATION.
Text
The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator. Unless otherwise agreed by the parties or ordered by the Court, the parties shall equally divide the mediator's professional fees.
907.  MEDIATION PROCEDURE.
Text
Following selection of the mediator, the mediator shall set an initial mediation conference within thirty (30) days. The mediation conference shall be held in the county in which the case is pending or at a site agreed upon by the parties. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
908.  ATTENDANCE AT MEDIATION CONFERENCE.
Text
The parties must attend the mediation conference. Counsel shall attend the mediation conference unless otherwise agreed to by the parties and the mediator or ordered by the Court. If a party is a public entity, it shall appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision making body or officer of the entity. If a party is an organization other than a public entity, it shall appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. If any party is insured for the claim in dispute, that party shall also be required to have its insurer(s)present by the physical presence of a representative of the insurance carrier(s) who is not that carrier's outside counsel; this representative must have full settlement authority. The foregoing requirements of attendance may be varied only by stipulation of the parties or by order of the Court for good cause shown. 
909.  COMPLETION OR TERMINATION OF MEDIATION.
Text
 The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel and the mediator, or by order of the Court.
910.  REPORT TO THE COURT.
Text
The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of a settlement. 
911.  AGREEMENT.
Text
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties. 
912.  CONFIDENTIALITY.
Text
Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties. Mediation shall be regarded as settlement negotiations for purposes of KRE 408. Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature except on order of the Court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties. Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.

Exhibit A
Text
Adoption Checklist

 Yes No Is the party petitioning for adoption 18 years old?  KRS 199.470(1)   Yes No Has the party petitioning for adoption resided in Kentucky for twelve (12) months prior to the filing of the petition?  KRS 199.470(1)   Yes No Is the child to be adopted named as a defendant?  KRS 199.480(1) (a) Yes No Is the petitioner married? If yes, the spouse of the petitioner must be joined unless the Court finds that doing so will deny the child a suitable home.  KRS 199.470(2) Yes No Is the petitioner's husband or wife the biological parent? If yes, then the biological parent shall be named as a party defendant.  KRS 199.480(1)(b) Yes No Is the petitioner a relative of the child as defined by  KRS 199.470(1) * such that approval by CHFS, a licensed agency or the Secretary of CHFS Is not required?  KRS 199.470(4)(a)-(b). *stepparent, grandparent, sister, brother, aunt, uncle, great grandparent, great aunt or great uncle. Court may in its discretion order KRS 199.510 report and background check. Yes No Did the petitioning party comply with  KRS 199.473 ? (i.e. did the petitioning party have a home study to review the background of the applicant and determine the suitability of the applicant to receive the child?) Yes No Are all the necessary parties joined as defendants?  KRS 199.480 Child to be adopted, biological living parents (if married), mother and father [if (1) identified by mother, (2) acknowledged child as his own in certain proceedings, (3) name is on birth certificate, (4) commenced action to establish paternity, (5) contributed financially to child's support, (6) married mother or lived openly with child, (7) rights not terminated previously], child's guardian, and CHFS or other agency with custody. Yes No Have all parties been properly served?  KRS 199.480(2) Yes No Has an investigation been completed by CHFS as required by KRS 199.510(1)(a)-(c)? if yes, a final hearing may be scheduled if the report by the GAL, if any has been filed.  KRS 199.515 Yes No Has a Guardian ad Litern (GAL) been appointed for the child? Yes No If yes, has the GAL filed their report as required?  KRS 199.516 If no, does the exception apply?  KRS 199.480(3) * *If biological parents (married), mother and father (if paternity is established or affidavit filed) are parties defendant, no GAL need be appointed. Yes No Has the child been placed for adoption with approval by one of the three agencies listed below? Yes Yes CHFS Yes Yes An agency licensed by CHFS Yes Yes CHFS Secretary with approval Yes No if the child has not been placed for adoption by one of the three ways listed above, has the child resided continuously in the home of the petitioner for at least 90 days immediately prior to the filing of the petition?  KRS 199.470(3) Yes No Does any exception to the placement rule apply?  KRS 199.470(4) (a)-(b)   No approval of the Secretary of CHFS is necessary in the case of petitions filed by stepparents, grandparents, sisters, brothers, aunts, uncles, great grandparents, great aunt or great uncles, or if the child is placed with the adopting parents by an agency without the Secretary's written consent. Yes No Does the petition contain the necessary information?  KRS 199.490 • Name, date/place of birth, residence, mailing address of petitioner; if married, date and place of marriage. • Name, date/place of birth, residence, mailing address (if known) of child. • Relationship, if any, of child to each petitioner. • Full name by which child shall be known after adoption. • Description of property, if any, of child as far as it is known to petitioner. • Names of parents, address of each living parent if known. Name of father born out of wedlock not given if certified TPR orders are filed. • Name and address of child's guardian, or of the cabinet/other agency/individual with custody. • Further facts necessary for location of person whose consent to adoption is required or whom  KRS 199.480  requires be made a party. • If any of the above is unknown, the lack of knowledge shall be alleged. Yes No Has a notarized consent form been filed?  KRS 199.500 * *Filed by living parents (married), mother and father if established. Yes No If notarized consent has not been filed, do any of the exceptions to consent apply?  KRS 199.500(1)(a)-(d) or KRS 199.502   Yes No Does this Court have proper jurisdiction over this adoption? Yes No Is this County the proper venue? Yes No Have parental rights been terminated? Yes No If yes, have certified copies of the termination order been filed as required?  KRS 199.490(2) Yes No Has the petitioner tendered a proposed Findings of Fact and Conclusions of Law, and a separate Judgment of Adoption? Yes No Does the tendered Judgment only contain the names of the petitioners and the proposed adopted name of the child?  KRS 199.520(1) * *Note: The child's former name or the names of the child's birth parents are not to be included in the Judgment of Adoption. Yes No Has an affidavit detailing a list of expenses paid by the adoptive parents been submitted to the court for approval?  KRS 199.590(6)  
Click to view table.

Exhibit B
Text
Twenty-Four (24) Hour Accessibility To Protective  Orders And Local Joint Jurisdiction Protocol  Eleventh Judicial Circuit And District  Green, Marion, Taylor & Washington Counties
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rules of Practice and Procedure (FCRPP) Section IV, this local protective order protocol is established to ensure twenty-four (24) hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
The Circuit Clerk and all sworn deputies; the County Attorney and any Assistant County Attorney, the Victims Advocate of the County Attorney's office and any county attorney staff authorized to administer oaths.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
The Circuit Clerk and all sworn deputies; the County Jailer and all sworn deputies; the County Sheriff and all sworn deputies; the County Attorney and any Assistant County Attorney, the Victims Advocate of the County Attorney's office and any county attorney staff authorized to administer oaths, the City Chief of Police and all sworn officers within the department; any Kentucky State Police officer.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
To the District Judge who is found within the County. If no District Judge is found within the County, said verified petition shall be presented to the Circuit Judge who is found within the County. If no Judge is found within the County, the petition shall be presented to any District Judge or Circuit Judge found within the 11th Judicial Circuit. In the event, that none of the above Judges can be found, the petition may be presented to a Trial Commissioner within the 11th Judicial Circuit or District. In the event no Judge or Trial Commissioner can be found within the 11th Judicial Circuit or District, said petition may be presented to any District Judge, Circuit Judge or District Trial Commissioner in any surrounding county in accordance with the Regional Program Administration Charter, who may sign and issue an EPO or a TIPO if deemed appropriate.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to the following:
To the District Judge who is found within the County. If no District Judge is found within the County, said verified petition shall be presented to the Circuit Judge who is found within the County. If no Judge is found within the County, the petition shall be presented to any District Judge or Circuit Judge found within the 11th Judicial Circuit. In the event, that none of the above Judges can be found, the petition may be presented to a Trial Commissioner within the 11th Judicial Circuit or District. In the event no Judge or Trial Commissioner can be found within the 11th Judicial Circuit or District, said petition may be presented to any District Judge, Circuit Judge or District Trial Commissioner in any surrounding county in accordance with the Regional Program Administration Charter, who may sign and issue an EPO or a TIPO if deemed appropriate.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between District, Circuit, and Family Court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for protective order hearings is as follows: 
The Protective Order session of the District Court is scheduled as follows:
 Green District Court Mondays 1:30 pm Marion District Court Wednesdays 9:30 am Taylor District Court Wednesdays 10:00 am Washington District Court Mondays 1:30 pm
Click to view table.
Motion Day for Circuit Court is as follows:
 Green County 1 st  Wednesday after 1 st  Monday of the month Marion County 1 st  & 3 rd  Thursday after 1 st  Monday of the month Taylor County 1 st  & 3 rd  Tuesday after 1 st  Monday of the month Washington County 3 rd  Wednesday after 1 st  Monday of the month
Click to view table.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.760 and 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the local Circuit Clerk's office to complete a motion for show cause. The Judge who entered the EPO, TIPO, DVO or IPO will hear the contempt proceeding.
 		C.  No petitioner may be held in contempt for failing to appear at a protective order hearing or to prosecute a criminal violation of a protective order.
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 Appendix A 
RULE 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the District Court Rules of the 11th Judicial District. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative 11th Judicial District Court Rules. All previous rules adopted by the 11th Judicial District are hereby rescinded.
History
(Amended eff. Dec. 30, 2020.)
102.  Effective Date.
Text
These rules shall apply with full force and effect to all actions filed or pending in the 11th Judicial District immediately upon approval of the Chief Justice of the Supreme Court.
History
(Amended eff. Dec. 30, 2020.)
103.  Citation of Rules.
Text
These rules may be cited as “11th Judicial District Court Rules” or “11th JDCR.”
History
(Amended eff. Dec. 30, 2020.)
104.  Organization & Assignment of Cases.
Text
A.  The District Court of the 11th Judicial District is a court of continuous session, and the court shall consist of two (2) divisions, namely:
 Division I Division II Judge Amy Sullivan Anderson Judge Mike Hall, Jr. P.O. Box 1183 P.O. Box 4099 Campbellsville, KY 42719-1183 Campbellsville, KY 42719-4099 (270) 465-0367 (270) 465-8424 (270) 465-0368 fax (270) 849-3584 fax
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B.  The causes in the district court shall be divided between the two (2) divisions as equally as possible.
C.  When two (2) or more actions, civil or criminal, have been filed that may, as a matter of right, or may, in the discretion of the Court be consolidated, and such action or actions are pending in the other division of the Court, any party to any of the actions may, with approval of the Court, have any of the actions transferred to that division of the Court in which the first of the actions was filed or assigned. The Judge of the Court may order such transfers to be made without a motion by any of the parties.
History
(Amended eff. Jan. 10, 2019; Amended eff. Dec. 30, 2020.)
105.  Holidays
Text
The District Court of the 11th Judicial District will not conduct court on holidays as set forth in the AOC State Holiday schedule. Closings due to inclement weather will be determined in accordance with Court and Local Law Enforcement policies and procedure.
History
(Amended eff. Jan. 10, 2019; Amended eff. Dec. 30, 2020.)
RULE 2.  Court Scheduling/Motion Hour/Procedures For Filing.
Text
GENERALLY:
These Local Rules incorporate herein by reference the Supreme Court Orders which control operations during the COVID-19 Emergency. See: https://kycourts.gov/Pages/Coronavirus.aspx  for all applicable Orders in effect. Any specific case type referenced herein which is addressed by any Supreme Court Order will proceed insomuch as the Supreme Court Orders permit.
By Supreme Court Order, Jury Trials are suspended until after February 1, 2021. By Supreme Court Order, Show Cause Hearings for Payments are Suspended until after February 1, 2021.
Eviction Proceedings are controlled by restrictions by Executive Order of the Kentucky Governor, Supreme Court Orders, the Federal CARES Act and the CDC Eviction Moratorium and will proceed according to those restrictions as applied.
While Social Distancing measures are in place, parties will be provided with staggered times to appear in order to limit/spread out courthouse traffic. This explains why the following court schedules may say 9/10/11 (Taylor & Marion) or 1/1:30/2 (Green & Washington). At Court appearances, the Court will assign the time for the parties to reappear in order to stagger the dockets to maximize efficiency and social distancing while minimizing Zoom wait times. Dependency, Neglect & Abuse videoconferences and in person appearances will be determined & scheduled by each Court upon consultation with County Attorney, DCBS &: Attorneys for the parties.
Parties represented by private attorneys will generally be taken up at the first time slot. Videoconferencing is encouraged if feasible. Attorneys will need to notify the Circuit Court Clerk or Judge’s office of their representation and intention to appear at the earliest court time and provide their client’s name.
Unrepresented parties or parties represented by the Public Advocate are to confirm their court time with the Circuit Court Clerk’s office.
Parties are encouraged to appear by Zoom Video Conferencing. Meeting ID and Passwords may be obtained by contacting their attorney, the local Circuit Court Clerk or the Judge’s secretary.
Law Enforcement Agencies of the 11th Judicial District will be required to provide a Court information sheet to parties with their Citation which provides information on how to appear in court via electronic means or how to resolve their case without a Court appearance. Information sheets will be prepared by the Chief District Judge’s office and will be made available to Law Enforcement, the County Jail and to the Circuit Clerk.(Amended eff. Dec. 30, 2020.)
201A.  Green County, Regular Weekly District Court Schedule.
Text

 Monday: 12:30 pm ZOOM Jail Docket & Preliminary Hearings 1/1:30/2 pm Criminal & Traffic Arraignments Criminal Pre-trial Conferences Other Criminal matters at Discretion of the Court Show Cause (once resumed), Reviews 2:00 pm Forcible Detainers (see restrictions per Supreme Court Order) Small Claims, Civil Child Support, Guardianship Reviews Civil Motions and Pre-trial Conferences, Probate Reviews 2:30 pm Domestic Violence 3:00 pm Juvenile Court Tuesday/ Thursday 8:30 am JURY/BENCH TRIALS – one per month per division, scheduled at discretion of court Nothing is to be set on Jury Trial dates except for Jury Trials. In the event a matter is inadvertently set for that day, the Clerk is to send a notice re-setting the case. Court will begin at 8:30 am on Jury Trial days. The County Attorney, Defense Counsel and Defendants are to be present at that time for entry of pleas. Trials will begin at 9:00 a.m. Trials for Division I may be scheduled at the discretion of the Court to begin at 10:00 am in the event that the jury trial date coincides with Taylor or Marion County Drug Court sessions. In the event that Pre-trials or Jury Trials fall on a holiday or on a date when no court is scheduled, then that Pre-trial date or Jury Trial date will be cancelled or re-scheduled at the Court’s discretion. Probate Matters Videoconferencing of Estates is strongly encouraged with original wills being filed via Clerk’s drop box or direct clerk filing once reinstated. Fiduciary Oaths may be tendered with paperwork. Probate Motions or Hearings permitted on any court date when videoconferencing is not feasible.
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All bonds and citations issued for Green County shall have the court dates set for Monday at 1:00 pm on the second Monday (excluding holidays) after the citation.
History
(Amended eff. Jan. 10, 2019; Amended eff. Dec. 30, 2020.)
201B.  Marion County, Regular Weekly District Court Schedule.
Text

 Monday: 8:30 am ZOOM Jail Docket Video Arraignment 9/10/11 am Criminal & Traffic Arraignments Criminal Pre-trial Conferences Other Criminal matters at discretion of Court Wednesday: 8:30 am ZOOM Jail Docket, Preliminary Hearings, Rocket Docket 9:00 am Show Cause (once resumed), Reviews Forcible Detainers (see Restrictions per Supreme Court Order) Other criminal matters at discretion of Court Civil Motions, Probate Reviews, Guardianship Reviews 10:00 am Domestic Violence 11:00 am Juvenile Court 1:00 pm  1 st & 3 rd  Small Claims; 2 nd & 4 th  Child Support Friday: 8:30 am JURY TRIALS and/or BENCH TRIALS, Jail Docket at Discretion of the Court Nothing is to be set on Jury Trial dates except for Jury Trials. In the event a matter is inadvertently set for that day, the Clerk is to send a notice re-setting the case. Court will begin at 8:30 am on Jury Trial Fridays. The County Attorney, Defense Counsel and Defendants are to be present at that time for entry of pleas. Trials will begin at 9:00 a.m. In the event that Pre-trials or Jury Trials fall on a holiday or on a date when no court is scheduled, then that Pre-trial date or Jury Trial date will be cancelled or re-scheduled at the Court’s discretion. Probate Matters Videoconferencing of Estates is strongly encouraged with original wills being filed via Clerk’s drop box or direct clerk filing when reinstated. Fiduciary Oaths may be tendered with paperwork. Probate Motions or Hearings permitted on any court date when videoconferencing is not feasible.
Click to view table.
All bonds and citations issued for Marion County shall have the court dates set for Monday at 9:00 am on the second Monday (excluding holidays) after the citation. However, any bonds and citations for Hispanic language defendants shall have a court date of Wednesday at 9:00 am two weeks out as above.
History
(Amended eff. Jan. 10, 2019; Amended eff. Dec. 30, 2020.)
201C.  Taylor County, Regular Weekly District Court Schedule.
Text

 Monday: 8:30 am ZOOM Jail Docket 9/10/11 am Criminal & Traffic Arraignments Criminal Pre-trial Conferences Other Criminal matters at discretion of the Court. Wednesday: 8:30 am ZOOM Jail Docket, Preliminary Hearings, Rocket Docket 9:00 am Show Cause (once resumed), Reviews Forcible Detainers (see restrictions per Supreme Court order) Other Criminal matters at discretion of the Court. Civil Motions, Probate Reviews and Guardianship Reviews. 10:00 am Domestic Violence 12:30 pm Juvenile Court Friday: 8:30 am JURY TRIALS - two per month (1 st  Friday after 1 st  Monday and 2 nd  Friday after 2 nd  Monday) Nothing is to be set on Jury Trial dates except for Jury Trials. In the event a matter is inadvertently set for that day, the Clerk is to send a notice re-setting the case. Court will begin at 8:30 am on Jury Trial Fridays. The County Attorney, Defense Counsel and Defendants are to be present at that time for entry of pleas. Trials will begin at 9:00 a.m. In the event that Pre-trials or Jury Trials fall on a holiday or on a date when no court is scheduled, then that Pre-trial date or Jury Trial date will be cancelled or re-scheduled at the Court’s discretion. NON-JURY TRIAL FRIDAYS — CIVIL FRIDAY 8:30 am Child Support 9:00 am Small Claims, Jail Docket, Guardianship Bench Trials and any other matter scheduled at discretion of the Court. Probate Matters Videoconferencing of Estates is strongly encouraged with original wills being filed via Clerk's drop box or direct clerk filing when reinstated. Fiduciary Oaths may be tendered with paperwork. Probate Motions or Hearings permitted on any court date-when videoconferencing is not feasible.
Click to view table.
All bonds and citations issued for Taylor County shall have the court dates set for Monday at 9:00 am on the second Monday (excluding holidays) after the citation.
History
(Amended eff. Jan. 10, 2019; Amended eff. Dec. 30, 2020.)
201D.  Washington County Regular Weekly District Court Schedule.
Text

 Monday: 12:30 pm ZOOM Jail Docket, Preliminary Hearings 1/1:30/2 pm Criminal & Traffic Arraignments Criminal Pre-trial Conferences Show Cause (once resumed), Reviews 2:00 pm Forcible Detainers (see Restrictions per Supreme Court Order) Small Claims, Civil Child Support, Guardianship Reviews Civil Motions and Pre-trial Conferences, Probate Reviews 2:30 pm Domestic Violence 3:00 pm Juvenile Court Tuesday/ Thursday 8:30 am JURY TRIALS – one per month per division, scheduled at discretion of court Nothing is to be set on Jury Trial dates except for Jury Trials. In the event a matter is inadvertently set for that day, the Clerk is to send a notice re-setting the case. Court will begin at 8:30 am on Jury Trial days. The County Attorney, Defense Counsel and Defendants are to be present at that time for entry of pleas. Trials will begin at 9:00 a.m. Trials for Division I may be scheduled at the discretion of the Court to begin at 10:00 am in the event that the jury trial date coincides with Taylor or Marion County Drug Court sessions. In the event that Pre-trials or Jury Trials fall on a holiday or on a date when no court is scheduled, then that Pre-trial date or Jury Trial date will be cancelled or re-scheduled at the Court’s discretion. Probate Matters Videoconferencing of Estates is strongly encouraged with original wills being filed via Clerk’s drop box or direct clerk filing when reinstated. Fiduciary Oaths may be tendered with paperwork. Probate Motions or Hearings permitted on any court date when videoconferencing is not feasible.
Click to view table.
All bonds and citations issued for Washington County shall have the court date set for Monday at 1:00 pm on the second Monday (excluding holidays) after the citation.
History
(Amended eff. Jan. 10, 2019; Amended eff. Dec. 30, 2020.)
202.  Exceptions to Regular Court Schedule.
Text
Whenever a State holiday falls on a Monday, the Court may schedule a jail arraignment docket at the discretion of the Judge on the following Tuesday. If the Court is closed for any other unforeseen reason, i.e. inclement weather or unexpected illness, the Court’s docket will be rescheduled with notice being sent to the parties.
History
(Amended eff. Dec. 30, 2020.)
RULE 3.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
The Domestic Violence Protocol for the 11th Judicial Circuit is available as a separate document. Said protocol may be obtained by contacting any 11th Circuit Court Clerk, the District or Circuit Judge’s offices or online at http://courts.ky.gov/pages/localrules.aspx .
History
(Amended eff. Dec. 30, 2020.)
RULE 4.  Paternity.
Text
There are no local rules pertaining to Paternity Cases.
History
(Amended eff. Jan. 10, 2019; Amended eff. Dec. 30, 2020.)
RULE 5.  Dependency, Neglect and Abuse.
Text
There are no local rules pertaining to Dependency, Neglect and Abuse Cases.
History
(Amended eff. Jan. 10, 2019; Amended eff. Dec. 30, 2020.)
RULE 6.  Status Offenses.
Text
There are no local rules pertaining to Status Offenses.
History
(Amended eff. Jan. 10, 2019; Amended eff. Dec. 30, 2020.)
RULE 7.  Miscellaneous Rules Relating To Family Law Practice.
Text
There are no local rules pertaining to Family Law Practice in District Court.
History
(Amended eff. Dec. 30, 2020.)
RULE 8.  Civil/Criminal Practice Rules.
Text
All motions are to comply with the Kentucky Rules of Civil and Criminal Procedure. There are no more specific local rules other than those scheduling items set forth in Rule 2 herein.
History
(Amended eff Dec. 30, 2020.)

Appendix A
Text
Twenty-Four (24) Hour Accessibility to Protective  Orders and Local Joint Jurisdiction Protocol Eleventh Judicial Circuit And District Green, Marion, Taylor & Washington Counties
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rules of Practice and Procedure (FCRPP) Section IV, this local protective order protocol is established to ensure twenty-four (24) hour accessibility to emergency protective orders (EPOS) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
The Circuit Clerk and all sworn deputies; the County Attorney and any Assistant County Attorney, the Victims Advocate of the County Attorney's office and any county attorney staff authorized to administer oaths.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
The Circuit Clerk and all sworn deputies; the County Jailer and all sworn deputies; the County Sheriff and all sworn deputies; the County Attorney and any Assistant County Attorney, the Victims Advocate of the County Attorney's office and any county attorney staff authorized to administer oaths, the City Chief of Police and all sworn officers within the department; any Kentucky State Police officer.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
To the District Judge who is found within the County. If no District Judge is found within the County, said verified petition shall be presented to the Circuit Judge who is found within the County. If no Judge is found within the County, the petition shall be presented to any District Judge or Circuit Judge found within the 11th Judicial Circuit. In the event, that none of the above Judges can be found, the petition may be presented to a Trial Commissioner within the 11th Judicial Circuit or District. In the event no Judge or Trial Commissioner can be found within the 11th Judicial Circuit or District, said petition may be presented to any District Judge, Circuit Judge or District Trial Commissioner in any surrounding county in accordance with the Regional Program Administration Charter, who may sign and issue an EPO or a TIPO if deemed appropriate.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to the following:
To the District Judge who is found within the County. If no District Judge is found within the County, said verified petition shall be presented to the Circuit Judge who is found within the County. If no Judge is found within the County, the petition shall be presented to any District Judge or Circuit Judge found within the 11th Judicial Circuit. In the event, that none of the above Judges can be found, the petition may be presented to a Trial Commissioner within the 11th Judicial Circuit or District. In the event no Judge or Trial Commissioner can be found within the 11th Judicial Circuit or District, said petition may be presented to any District Judge, Circuit Judge or District Trial Commissioner in any surrounding county in accordance with the Regional Program Administration Charter, who may sign and issue an EPO or a TIPC if deemed appropriate.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between District, Circuit, and Family Court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for protective order hearings is as follows: 
The Protective Order session of the District Court is scheduled as follows:
 Green District Court Mondays 2:30 pm Marion District Court Wednesdays 10:00 am Taylor District Court Wednesdays 10:00 am Washington District Court Mondays 2:30 pm
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Motion Day for Circuit Court is as follows:
 Green County  1 st  Wednesday after 1 st  Monday of the month  Marion County  1 st  & 3 rd Thursday after 1 st  Monday of the month  Taylor County  1 st  & 3 rd  Tuesday after l st  Monday of the month  Washington County  3 rd  Wednesday after 1 st  Monday of the month 
Click to view table.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.760 and 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the local Circuit Clerk's office to complete a motion for show cause. The Judge who entered the EPO, TIPO, DVO or IPO will hear the contempt proceeding.
 		C.  No petitioner may be held in contempt for failing to appear at a protective order hearing or to prosecute a criminal violation of a protective order.

Local Rules — Twelfth Judicial Circuit Court Henry, Oldham and Trimble Counties
RULE I.  CITATION OF RULES: 
RULE II.  MOTION PRACTICE: 
2.1.  MOTION DAYS. 
2.2.  TIME CALCULATIONS. 
2.3.  MOTION RULES. 
2.4.  SUMMARY JUDGMENT MOTIONS, MOTIONS TO DISMISS, MOTIONS TO STRIKE, AND RULE 12.02 MOTIONS. 
2.5.  DEFAULT JUDGMENT MOTIONS 
2.6.  DISCOVERY, DEPOSITIONS, CASE LAW. 
RULE III.  RULES IN CRIMINAL CASES: 
3.1.  GRAND JURY. 
3.2.  CONTINUATION OF BOND AND SCHEDULING ARRAIGNMENT.  
3.3.  GUILTY PLEAS. 
3.4.  TIMING AND NOTICE OF GUILTY PLEAS.  
3.5.  TRANSPORTATION-INCARCERATED DEFENDANTS/WITNESSES. 
3.6.  DISCOVERY PROCEDURES. 
3.7.  PRETRIAL CONFERENCE. 
3.8.  SCHEDULING TRIALS. 
3.9.  SHOCK PROBATION. 
RULE IV.  GENERAL RULES: 
4.1.  DIGITAL RECORDED PROCEDURES. 
4.2.  EX PARTE COMMUNICATIONS. 
RULE V.  MEDIATION: 
5.1.  CASES FOR MEDIATION. 
5.2.  REFERRAL TO MEDIATION. 
5.3.  MEDIATION CONFERENCES. 
5.4.  CONFIDENTIALITY. 
5.5.  MEDIATION REPORTS. 
RULE VI.  MASTER COMMISSIONER: 
6.1.  GENERAL REQUIREMENT. 
6.2.  MOBILE HOMES. 
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RULE I.  CITATION OF RULES:
Text
These rules may be cited as Local Rules of the Twelfth (12) Judicial Circuit, and shall be effective September 1, 2012, pending approval by the Chief Justice.
RULE II.  MOTION PRACTICE:
2.1.  MOTION DAYS.
Text
Motion Days are classified as Civil and Criminal and, as a general rule, are held within each county within the Circuit on the following schedule:
 	(A)  CIVIL MOTION DAYS. 
 (1) Henry: 9:00 a.m. 2 nd  Thursday, 4 th  Friday (2) Oldham: 1:00 p.m. 1 st , 2 nd , 4 th  Fridays (3) Trimble: 9:00 a.m. 1 st  Friday l:00 p.m. 3 rd  Thursday
Click to view table.
 	(B)  CRIMINAL MOTION DAYS: (all held in originating county unless otherwise specified) 
 (1) Oldham: 9:00 a.m. & 1 p.m. 1 st  Thursday (PTC, Pleas, Rocket Docket); 9 a.m. ONLY 4 th  Thursday (ARR, MTR & State inmates) (2) Henry: 9:00 a.m. & 1 p.m. 2 nd  Thursday; 1 p.m. ONLY 2 nd  Thursday, odd months 1 p.m. ONLY  3 rd  Thursday, even months (3) Trimble: 9 a.m. ONLY 3 rd  Thursday
Click to view table.
 	(C)  CRIMINAL COURT EVENT SCHEDULE GUIDELINE 
 Day Location Time Type of actions to be heard 1 st  Thursday: OLDHAM 9:00 a.m. & 1:00 Pretrial Conferences,  Guilty Pleas and/or Sentencings  Rocket Docket  All other motions not listed under 4 th  Thursday (unless as a companion case to a newer indictment with ongoing pretrial conferencing) 2 nd  Thursday HENRY 9:00 a.m. & 1:00 all cases 3 th  Thursday TRIMBLE 9:00 ONLY all cases 4 rd  Thursday OLDHAM 9:00  ONLY All state institution inmates  Arraignments  Motions to Revoke/Void  Motions for Destruction/Forfeiture  Motions for Shock Probation  NO Pretrial Conferences (aside from state inmate cases)  Show causes
Click to view table.
2.2.  TIME CALCULATIONS.
Text
Unless otherwise specified, all days are calendar days.
2.3.  MOTION RULES.
Text
(A)  All motions shall be scheduled for Motion Day, except as follows:
 	(1)  Motions for default judgment.
 	(2)  Prisoner cases.
 	(3)  Motions for the Court in which all parties waive service and notice requirements under CR 53.06.
(B)  All other motions and notice thereof shall be “served” at least seven (7) days prior to the time specified for the hearing/motion hour, except for good cause shown. Motions shall be “filed” no later than 4:00 p.m. per the following schedule:
 	(1)  For Motion Hour on a Monday, the preceding Wednesday: 
 	(2)  For Motion Hour on a Tuesday, the preceding Thursday;
 	(3)  For Motion Hour on Thursday, the preceding Monday;
 	(4)  For Motion Hour on Friday, the preceding Tuesday.
In the event the Courthouse is closed on any of the above days, for holiday or other reasons, motions shall be filed by 4:00 p.m. the next business day.
(C)  No pleadings shall be “faxed” to the Circuit Clerk and the Clerk is instructed not to accept faxed pleadings.
(D)  If counsel is directed to prepare an order, it shall be done and left at the Clerk's office within ten (10) days of the ruling.
(E)  Criminal motions shall be filed in the appropriate county and heard in that county unless otherwise ordered by the Court. All Henry & Trimble Criminal Motions shall be copied to the Court's office at: 100 W. Main Street LaGrange, KY 40031.
(F)  Civil motions shall be docketed and heard in the county where the action is filed unless:
 	(1)  The matter is of an emergency nature and pre-approved with the court;
 	(2)  The Court orders otherwise.
(G)  Counsel shall attach a Proposed Order with regard to any motion filed.
2.4.  SUMMARY JUDGMENT MOTIONS, MOTIONS TO DISMISS, MOTIONS TO STRIKE, AND RULE 12.02 MOTIONS.
Text
(A)  Motions to dismiss, for judgment on the pleadings and for summary judgment shall be filed with a memorandum of authority an opposing party shall have twenty (20) days from the filing date on the motion in which to respond. Reply within seven (7) days by the Movant. No further pleadings shall be allowed without leave of the court or agreement of record of all parties. Prior to notice of submission, counsel may request oral argument by motion. Counsel shall then issue Form AOC 280, Notice of Submission of Case for Final Adjudication, at which time the case shall stand submitted. The Clerk shall bring the case to the Court's attention.
(B)  This rule shall not apply to motions to dismiss prisoner cases, which shall be submitted directly to the Court pursuant to Rule 2.2(A)(2).
2.5.  DEFAULT JUDGMENT MOTIONS
Text
(A)  Default judgment motions shall be filed in accordance with the Rules of Civil Procedure. Appearance in court by counsel is not required on these motions.
(B)  In regards to Military Affidavits, the Court will accept only an affirmative statement as to military service, which complies with the Service Members' Civil Relief Act, 50 U.S.C. App. 501 et seq.
2.6.  DISCOVERY, DEPOSITIONS, CASE LAW.
Text
(A)  None of the following pleadings, papers, or portions thereof, shall be filed with the clerk unless filing is in accordance with the exceptions found CR 5.06(2) and CR 5.06(3):
 	1.  Interrogatories propounded under CR 33 and responses thereto.
 	2.  Requests for Production or Inspection made under CR 34 and responses thereto.
 	3.  Requests for Admission under CR 3 and responses thereto.
 	4.  Medical Records.
(B)  Originals of depositions shall not be filed in the Court record. The attorney who noticed the taking of a deposition shall be custodian of the record for the original deposition (and video tape, if one is taken), and shall present it when directed by the Court or any party involved in the proceedings. Relevant pages of a condensed deposition transcript shall be filed in the record if the deposition is the subject of any motion before the Court.
(C)  The use of video-taped depositions at trial is permitted pursuant to Kentucky Rules of Civil Procedure, provided the videography is performed by a certified court reporter/videographer.
(D)  Case law may be tendered to the Court, although the Clerk shall not file it in the record as an “attachment” unless the Court specifically orders it.
RULE III.  RULES IN CRIMINAL CASES:
3.1.  GRAND JURY.
Text
The Grand Jury will meet regularly in each county of the 12th Judicial District on the following schedule
 Oldham County – 2 nd  Friday of the Month 9:00 a.m. Henry County – 4 th  Friday of the Month 8:15 a.m. Trimble County –  l st   Friday of the Month 8:15 a.m.
Click to view table.
Monthly sessions are subject to change by specific notice from the Commonwealth. Unless otherwise specifically instructed, Defendants do not need to be present when the Grand Jury meets.
3.2.  CONTINUATION OF BOND AND SCHEDULING ARRAIGNMENT. 
Text
(A)  Bond decisions (including Monitored Conditional Release) from the District Court will continue until arraignment in Circuit Court, subject to the conditions contained in RCr 4.42 and 4.54. In the event a Defendant is bound over to the Circuit Court after Preliminary Hearing, control over bail taken by the District Court shall pass immediately to the Circuit Court.
(B)  Arraignment will be scheduled as follows:
 	(1)  All defendants in custody, held to answer solely on the new indictment(s) shall be arraigned at the first available motion hour, regardless of County of arrest or County conducting Motion Hour.
 	(2)  For defendants not in custody, arraignment will be scheduled on the regular motion hour, for the county of indictment that occurs no sooner than 14 days after indictment. In no event will the arraignment occur later than 60 days following indictment.
 	(3)  Any attorney, needing special arrangements for arraignment of an out of custody defendant, should contact the office of the Commonwealth Attorney.
3.3.  GUILTY PLEAS.
Text
(A)  On a plea of guilty at any stage of the proceedings the defendant shall:
 	(1)  File a written Plea Agreement in open court; and
 	(2)  File a Motion to Enter a Guilty Plea, signed in open court.
(B)  A plea of guilty, with a recommendation from the Commonwealth, may be entered at any time before trial but only if the Court and Clerk are notified of such by the close of the second business day prior to trial so that the jury may be properly notified. If not, a plea of guilty must be to the Indictment as charged, and no amendments or plea bargaining will be approved except for good cause shown.
3.4.  TIMING AND NOTICE OF GUILTY PLEAS. 
Text
(A)  In order to allow the Clerk to properly summon a jury and to avoid summoning a jury needlessly, Counsel for the defendant and the Commonwealth shall certify to the Court and the Clerk no later than 2 business days prior to the trial that there will be no plea.
(B)  The Court may waive this rule for good cause shown. For purposes of this rule only, a teleconference with the Court and Counsel may be held prior to the date of trial. The Court's notes shall serve as the official record of that teleconference, subject to any supplemental pleadings necessary to clarify the record. To request a good cause exception on the Trial date, the Defendant and both Counsel shall be present in open court.
3.5.  TRANSPORTATION-INCARCERATED DEFENDANTS/WITNESSES.
Text
(A)  If a defendant is not in state or federal custody, the jailer and/sheriff of the county in which the case is pending shall transport incarcerated defendants for arraignments, trials, and sentencing, as indicated on the Court docket. If a defendant is in state or federal custody, the Court shall issue the transport order for all appearances.
(B)  In order to avoid needless delays, Counsel for a defendant held in state or federal custody should advise the Court, or the Court's secretary, at the first available opportunity, and in no event later than five (5) days prior to the scheduled hearing, of the facility where the defendant is housed. Counsel should likewise advise the Court, or the Court's secretary, of any changes in the place of custody that occur between court dates, with the same 5 day limitation. Failure of defense counsel  to timely notify the Court of the proper location to which to send the transport order may result in the rescheduling of the case to a later date and shall be considered good cause for all purposes.
(C)  If any subpoenaed witness is incarcerated, the party on whose behalf the witness is to testify shall submit a transport order, with appropriate times and places, to the Court at least five (5) days in advance of the desired appearance.
3.6.  DISCOVERY PROCEDURES.
Text
(A)  The 12th Judicial Circuit maintains an “open file” discovery procedure. It is not necessary for Counsel for the Defendant to file a discovery motion to begin the discovery process. Counsel may timely write the Commonwealth Attorney and request either initial Discovery or a copy of the Grand Jury proceedings, or both. Counsel for the Defendant shall make necessary arrangements with the Commonwealth regarding any costs associated with providing discovery or the Grand Jury tape.
(B)  Additional and or Supplemental discovery can be requested using this same procedure will be provided subject to agreement of the parties.
(C)  In the event that the defendant desires additional information not covered by the informal “open file” procedure and the Commonwealth is either not in agreement that the information is discoverable, or is not discoverable from the Commonwealth or its agents, Counsel for the Defendant may file a formal discovery request to be heard by the Court.
3.7.  PRETRIAL CONFERENCE.
Text
(A)  The 12th Judicial Circuit will schedule one pretrial conference in all cases where requested by Counsel for either party. This initial Pretrial Conference will generally be scheduled approximately 60 days after arraignment.  This schedule can be altered by agreement of the parties or by the Court on request.
(B)  At this conference, the Parties shall advise the Court as to discovery, plea negotiations, and the general status of the cases. Motions should be scheduled to be heard, on proper notice at this conference. The Court may hear the motions at that time or may reschedule, after consultation with the parties, to a more convenient time certain. 
(C)  Additional Pretrial Conferences may be scheduled by agreement of the parties, or by the Court as necessary.
3.8.  SCHEDULING TRIALS.
Text
The Court will schedule a Trial Date at Arraignment, on the request of either party. The Court may delay the scheduling of a trial date until a later pretrial Conference either by agreement of the parties or, in the absence of a demand, where justice requires. Rescheduling a previously set Trial Date will be in accordance with Kentucky law and practice.
3.9.  SHOCK PROBATION.
Text
(A)  Counsel requesting Shock Probation shall file the appropriate Motion pursuant to KRS 439.265.
(B)  On the scheduled date for the motion, the Court may either take the Motion under submission or may, in the Court's discretion, schedule a hearing.
(C)  Defendants will not routinely be transported for the initial hearing date. Only if, in the Court's discretion, a hearing is scheduled, will the defendant be transported to Court consistent with Rule 3.20.
RULE IV.  GENERAL RULES:
4.1.  DIGITAL RECORDED PROCEDURES.
Text
All trials and hearings in the Circuit Court shall be recorded digitally unless otherwise ordered. Copies of any digitally recorded proceeding should be requested through the Circuit Clerk's Office with payment for any fees assessed by the Clerk.
4.2.  EX PARTE COMMUNICATIONS.
Text
With the exception of actions for emergency relief or temporary restraining orders, there should be no ex parte communication with the Judge by counsel or parties in criminal or civil actions. Attorneys should advise their clients of the inability of the Court to discuss pending matters. Upon agreement of the parties, in advance, and generally on issues such as scheduling or bond modification, either side may approach the Court on the agreed upon issue only.
RULE V.  MEDIATION:
5.1.  CASES FOR MEDIATION.
Text
All civil cases will be referred to mediation before an assignment of a trial date, except for prisoner cases or election contest or unless otherwise ordered by the Court.
5.2.  REFERRAL TO MEDIATION.
Text
(A)  The judge will prepare the appropriate order to refer the case to mediation with or without the consent of the parties. Cases shall be referred to a mediator approved by the Court. The procedures used during the mediation shall be set by the mediator.
(B)  Any party may move to enter an order disqualifying the mediator for good cause. If the Court rules that a mediator is disqualified from mediating the case, an order shall be entered setting forth the name of a qualified replacement. Nothing in this provision shall preclude mediators from disqualifying themselves or refusing any assignment. The time for mediation shall be tolled during any periods in which a motion to disqualify is pending.
5.3.  MEDIATION CONFERENCES.
Text
(A)  The parties shall contact the mediator within seven (7) days from the entry of the order to schedule a mediation conference, which shall be held within sixty (60) days from the entry of the order, unless a different deadline is specified.
(B)  The parties shall attend a mediation conference(s). Counsel may also be present. Such a conference shall be conducted by the mediator to consider the possibility of settlement, the simplification of the issues, and any other matters which the mediator and the parties determine may aid in the handling or disposition of the proceedings.
(C)  If a party fails to appear at a duly noticed mediation conference without good cause, the Court, upon motion, shall impose sanctions, which may include an award of attorney fees and other costs against the party failing to appear. If a party to mediation is a public entity, that party shall be deemed to appear at a mediation conference by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision making body of the entity. In all other cases, unless stipulated by the parties, a party is deemed to appear at a mediation conference if the following persons are physically present:
 	(1)  The party, or on behalf of a public or corporate entity, a representative other than the party's counsel of record having full authority to settle without further consultation; and
 	(2)  A representative of the insurance carrier for insured party who is not such a carrier's outside counsel and who has full authority to settle without further consultation.
The party's counsel of record, if any, may also be present.
5.4.  CONFIDENTIALITY.
Text
(A)  Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications are confidential and shall not be disclosed. They are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding. 
(B)  No part of the mediation proceedings shall be considered a public record.
(C)  There is no confidentiality and restriction on disclosure under this rule to the extent that:
 	(1)  All parties consent in writing to disclosure; or
 	(2)  The mediation communication or mediation document gives the mediator or persons associated with the mediator's office, knowledge of or reasonable cause to suspect that a child or a spouse has been abused or a child has been neglected; or
 	(3)  The mediation communications were made in furtherance of the commission of a crime or fraud or as part of a plan to commit a crime or fraud.
 	(4)  Nothing in this rule shall be construed so as to permit an individual to obtain immunity from prosecution for criminal conduct.
5.5.  MEDIATION REPORTS.
Text
(A)  The mediator shall notify the Court promptly when a case is not accepted for mediation.
(B)  At any time after a case has been accepted, the mediator may refer it back to the Court for good cause, which shall be in writing.
(C)  If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case.
(D)  If some, but not all of the issues in the case are settled during mediation or if agreements are reached to limit discovery or on any other matter, the parties shall submit a joint statement to the Court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within ten (10) days of the termination of mediation. Unsettled cases shall then be returned to the Court's active docket.
(E)  At the conclusion of the cases accepted for mediation, the mediator will report to the Court the fact that the mediation process has ended.  If the parties do not reach an agreement on any matter as a result of mediation, the mediator shall report the lack of agreement to the Court without comment or recommendation, except that the mediator shall notify the Court if a party has acted in bad faith during the mediation process. With the consent of the parties, the mediator's report may also identify any pending motions, outstanding legal issues, discovery process, or other action by any party which, if resolved or completed, would facilitate settlement.  
RULE VI.  MASTER COMMISSIONER:
6.0  MOTIONS FOR JUDGMENT AND ORDER OF SALE. 
6.0  MOTIONS FOR JUDGMENT AND ORDER OF SALE.
Text
All owners (including owners and taxing authorities of unpaid delinquent taxes and unpaid taxes) who have a claim or interest in the property shall be made parties to the action and duly served with process.
Motions for Judgment and Order of Sale shall be filed not less than thirty (30) days before the date noticed for hearing of the motion. All motions for Judgment on any Defendant's cross-claims must be filed and served by counsel not less than seven (7) days prior to the date noticed for the Judgment and Order of Sale motion. Any claim for delinquent taxes not submitted on motion for judgment at least seven (7) days prior to the date noticed for the motion will be limited to principal and interest only. Any other claim not submitted for judgment will be dismissed.
In an action involving the property of a party before the Court by constructive service alone, Plaintiff must comply with 4.11 regarding Bond.
Motions for Judgments and Orders of Sale shall include:
 	1)  Balance due under the judgment with pre-judgment and post-judgment interest rates.
 	2)  The name of the party or parties whose interest is being conveyed.
 	3)  Plaintiff's counsel must make sure that the Judgment in the JOS adjudges the interest of each defendant name in the Complaint.
 	4)  Listing of four required items the property is sold “subject to” (1) Current year ad valorem taxes, and all taxes due thereafter, (2) Easements, restrictions, and matters or record, (3) assessments for public improvements levied against the property, and (4) any facts which an inspection and accurate survey of the property may disclosed.
 	5)  Street address of the property (if the property has no street address, a brief description of its location).
 	6)  PVA Parcel ID #, if known.
 	7)  Legal Description with the source of the title of the party or parties whose interest is being conveyed.
 	8)  A statement that the property being sold is indivisible.
 	9)  Terms of sale compliant with S. Ct. Rules of Administrative Procedure, Part IV, Section 5 effective January 1, 2016 and any amendments thereafter and a statement that the property is to be sold according to the Local Rules.
 	10)  A statement that determines the order of priority as listed:
 		a.  The costs of this action
 		b.  The full satisfaction of delinquent tax holders
 		c.  The full satisfaction of the lien with next priority
 		d.  The balance, if any, to be held for the Defendants as their interest may appear.
History
Amended February 21, 2018.
6.1.  GENERAL REQUIREMENT.
Text
1.  The Master Commissioner of the Oldham/Henry/Trimble Circuit Court shall sell the property in a reasonable time, not to exceed ninety (90) days after the date of the order of referral except that property found to be “vacant and abandoned” shall be sold in accordance with KRS 426.205. Upon Motion and good cause shown, the court may extend the deadline established by this section for a period not to exceed thirty (30) days.
2.  Within seven (7) days of the entry of the Judgment and Order of Sale, the Plaintiff shall forward to the Master Commissioner a pre-sale deposit to help cover the estimated costs of the sale in the amount of $500.00.
3.  Before any real property is sold under a Judgment and Order of Sale, the appraisal value shall be determined by two disinterested persons both of whom are actively engaged in or have had at least one year of experience in the field of real estate. In accordance with KRS 426.520(2) the appraisal shall be in writing, shall be signed by the persons making it, and shall be filed in the court record prior to sale.
4.  The Supreme Court of Kentucky Order 2015-25, AP Part IV, Section 5, General Provisions of Judicial Sales, is hereby incorporated as if fully set forth herein. 
6.2.  MOBILE HOMES.
Text
1.  If a mobile home, or other structure requiring a certificate of title is located on the property, it shall be noted in the Complaint and Judgment and Order of Sale along with the year, make, model and VIN of said mobile home. It shall be stated whether the mobile home or other structure is a part of or affixed to the real estate or titled separately. If the mobile home has been converted to real estate pursuant to KRS 186A.297, a file stamped copy of the Affidavit of Conversion with recording information shall be attached to the Complaint.
(2)  If it is known that a mobile home is located on the real estate, then the record title holder and lien holder, if different from the record owner of the real estate, shall be made a party to the action.
(3)  In the event the “appraisal” report indicates the presence of a mobile home not mentioned in the Complaint, or the matter comes to the attention of the Master Commissioner, the Master Commissioner shall notify the Plaintiff or other party moving for sale, and shall not proceed with the sale until the issue has been addressed by Amended Complaint or further Order of the Court.
6.3.  TERMS OF SALE-JUDGMENTS AND ORDERS OF SALE.
Text
The terms of sale to be stated in all Judgments and Orders of Sale and are as follows:
 	(1)  (a)  At the time of sale the successful bidder shall either pay full cash or make a deposit of 10% of the purchase price in the form of a cash deposit, certified check or money order at the time of sale with the balance on credit of 30 days. If the purchase price is not paid in full, the successful bidder shall execute a bond at the time of sale with sufficient surety approved by the master commissioner, prior to the sale, to secure the unpaid balance of the purchase price. An individual purchaser may not serve as his/her own surety on the bond. A spouse may not serve as surety on the bond. The bond shall be for the unpaid purchase price and shall bear interest pursuant to KRS 426.705 at the rate the judgment bears from the date of sale until paid and shall have the force and full effect of a judgment. In the event the successful bidder is the Plaintiff, in lieu of the deposit the Plaintiff shall be allowed to bid on credit up to the judgment amount.
 		b.  The property shall be sold “as is” Risk of loss shall pass to the purchaser upon execution of bond at sale or payment of the purchase price in full, whichever occurs first.
 	(2)  (a)  The successful purchaser of the property (the “property purchaser”) shall be required to assume and pay all taxes upon the property for the current tax year and all subsequent years. (b) A party who is the successful purchaser of the property may take credit against any judgment in that party's favor against the defendant property owner for the required deposit and purchase price to the extent that the sale price is sufficient to pay such judgment considering the priorities and amounts previously adjudicated in the action.
 		(b)  A party taking credit against its judgment pursuant to 6.3(2)(a), may elect to pay the delinquent taxes directly to any tax authorities and tax lien holders. If such election is made under this provision, the party shall provide an affidavit to the Court with service upon the Commissioner's Office, listing all delinquent taxing authorities and lien holders; amount owing; tax year; and that all delinquent taxing authorities and tax lien holders have been paid and attach proof of the delinquent tax payoff.
 		(c)  The property shall be sold free and clear of any right, title or interest of all parties to the action and all liens and encumbrances thereon of any party except those who may be listed as exceptions per the Judgment and Order of Sale, i.e. “sold subject to”, priority liens, etc. The sale of the real estate shall be made subject to all zoning and building regulations, restrictions, ordinances, easements, covenants, and rights-at-way, of record or otherwise.
 	(3)  
 		a.  No later than three business days after the date of sale, the Master Commissioner shall file in Court his report of the sale and serve a copy on each party entitled to notice.» Any party taking exception to the Report of Sale shall, within ten (10) days from filing of Report of Sale, file in Court and serve a copy of his exceptions on all parties entitled to notice, and on the Master Commissioner. If no exceptions are filed within the 10 day period, the Court shall enter an Order confirming the sale. If exceptions are filed, the Court shall set a date for a hearing on the exceptions.
 	(4)  The Deed shall be delivered according to Part IV of the Rules of Administrative Procedure of the Kentucky Supreme Court.
History
Amended February 21, 2018.
6.4.  ORDERS OF DISTRIBUTION.
Text
(1)  All motions for proposed “Orders of Distribution” shall be set for motion hour, and served upon non-defaulting parties and the Master Commissioner, with notice at least 10 days prior to Motion Hour. The Court requests the Master Commissioner appear and object if the proposed Order of Distribution is incorrect, or, in the alternative, serve written notice of any error prior to the date set for Motion Hour.
(2)  Orders of Distribution of funds held by the Master Commissioner shall set forth the amounts collected, including the advance costs deposit referenced in 6.1(1) above. All fees and costs must be itemized on the Order of Distribution.
(3)  If disbursements are to be made to a taxing authority, then the taxing authority with the outstanding tax bill number and year must be listed in the Order of Distribution and copy of the tax bill or bills must be furnished to the Master Commissioner.
(4)  The preparation of the Order of Distribution shall be the responsibility of the party moving for sale. All subsequent lien holders have the responsibility of requesting distribution of any remaining funds they may be entitled to, after entry of appropriate judgment.
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RULE 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE.
101.  Introduction/Preface.
Text
A.  These are the Rules of Practice of the Family Court in the 12th Judicial Circuit, covering Henry, Oldham and Trimble Counties. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), Kentucky Rules of Civil Procedure (CR), and the Rules of Criminal Procedure (RCr). These rules shall be the only operative 12th Judicial Family Court Rules. All previous rules adopted by the 12th Judicial Family Court are hereby rescinded.
B.  Cases filed in the Family Court shall be styled as follows:

 COMMONWEALTH OF KENTUCKY  FAMILY COURT CASE NO.: 
Click to view table.
102.  Effective date.
Text
A.  These Rules shall be effective thirty days after Kentucky Supreme Court approval.
103.  
Text
These Rules shall be cited as 12th Judicial Family Court Rules.
104.  Holidays and Weather Emergencies
Text
Family Court shall adhere to the list of Court Holidays as set out by the Administrative Office of he Courts. http://courts.ky.gov/circuitcourt/familycourt/sites/henryoldhamtrimble.htm  http://courts.ky.gov/research/holidayschedule.htm 
Court Closure due to weather or other emergency will be decided by the Chief Circuit Judge, after conferring with the Chief District Judge and the Circuit Clerk, and will be disseminated through local media outlets as early as practical. 
RULE 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING.
201.  The 12th Judicial Family Court Schedule.
Text
Hours of operation of the Courts and Court Clerks are as follows:

 Oldham County  8:00 A.M. – 4:00 P.M. Monday – Friday Henry County 8:00 A.M. – 4:00 P.M. Monday – Friday Trimble County 8:00 A.M. – 4:30 P.M. Monday – Friday  1 st  Saturday of each month 8:00 A.M. – 12:00 P.M.
Click to view table.
Phone Numbers for the Court Clerks are as follows:

 Oldham Family County (Adoption & Divorce) (502) 222-9837 (Juvenile, Paternity, & Domestic Violence) (502) 225-0791 Henry Family County (Adoption & Divorce) (502) 845-2868  (Juvenile, Paternity, & Domestic Violence) (502) 845-7551 Trimble Family County (502) 255-3213
Click to view table.
Emergency Dependency, Neglect and Abuse or Status motions may be made on any day of the week, with appropriate notice, on each division's Emergency Dependency, Neglect and Abuse or Status dockets. Non-emergency Dependency and Status motions shall be noticed for the appropriate and regularly scheduled dockets. 
202.  Motion Hour.
Text
The Court publishes a calendar of motion hour dates, juvenile hearings and domestic violence dockets on a monthly basis, at least three months in advance. Copies of the monthly Family Court calendars are posted at the court house, and may be obtained from the Family Court Staff. As a general rule , subject to change due to scheduling needs or unforeseen reasons such as inclement weather, Court motion hours are as follows:

    Trimble County 2 nd  and 4 th  Mondays @ 1:00 p.m. Henry County 1 st  and 3 rd  Tuesdays @ 1:00 p.m. Child support only 2 nd  Tuesday @ 1:00 p.m. Oldham County 1 st , 3 rd , and 4 th  Fridays @ 9:00 a.m.
Click to view table.
203.  Deadline for Serving and Filing Motions.
Text
All Motions in circuit actions are to be heard on a scheduled Motion Hour for each county and shall be “served” with Notice to the Other Parties and or Counsel 7 days prior  to each county's scheduled Motion Hour, except for good cause shown. Time calculation: Unless otherwise specified, all days are calendar days.
Motion shall be “filed” with the Clerk's office by 4:00 P.M. p.m. per the following schedule:
For motion hour on a Monday, file by preceding Monday.
For motion hour on a Tuesday, file by preceding Tuesday.
For motion hour on a Thursday, file by preceding Thursday.
For motion hour on a Friday, file by preceding Friday.
Motions filed with the Clerk after 4:00 P.M. per the above schedule, shall be automatically passed to the next scheduled Motion Hour for that county.
In the event the Courthouse is closed on the above days, the motion shall be filed by 12:00 noon on the next business day.
204.  Pro Se Motions.
Text
Pursuant to FCRPP 1(3), self represented litigants shall be held to knowledge of these rules the same as parties represented by counsel. “Prose motion” procedure forms are available in the Circuit Clerks' offices. The Circuit Clerk or Deputy Clerks are prohibited by rule from giving legal advice. 
205.  Faxed Pleadings.
Text
The Clerk is instructed not to accept faxed pleadings, unless prior approval by the Family Court Judge. 
RULE 3.  ADOPTION/TERMINATION OF PARENTAL RIGHTS.
Text
Every petition in an adoption or termination action shall comply with the requirements for adoption cases as set out in KRS 199.470, 490 and the requirements for termination cases as set out in KRS 625.020 et seq.
301.  Temporary Custody Orders.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be sealed, and not opened to inspection by persons other than the parties to such proceedings and their counsel.
RULE 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY.
Text
The Twenty-Four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for 12th Judicial Circuit and District consisting of Henry, Oldham and Trimble Counties is attached hereto in Appendix A and incorporated herein by reference as if set out in full.
401.  Procedures for Filing and Obtaining Emergency Protective Orders.
Text
A.  Per KRS 403.725, during regular work hours a verified petition for Domestic Violence Order (DVO) of protection and an ex parte Emergency Protective Order (EPO) shall be filed at the Circuit Clerk's Office in the county where petitioner resides. If the petitioner has left his/her usual place of residence in order to avoid domestic violence and abuse, the petition may be filed in the county of his/her usual residence or in the county of his/her current residence. Pursuant to KRS 403.730(2), all law enforcement officers, Commonwealth and Assistant Commonwealth Attorneys, County and Assistant County Attorneys are authorized to provide and verify domestic violence petitions in emergencies arising outside  normal business hours of the Circuit Clerk's offices. 
B.  The requirements for the contents of the domestic violence petition shall conform with KRS 403.730.
402.  Violation of Domestic Violence Orders.
Text
A.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders should be referred to the Oldham, Henry or Trimble District Court for possible prosecution, except as set forth in 402(B).
B.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to visitation, child support or counseling, should be initiated through the Oldham, Henry or Trimble Family Court and scheduled for contempt hearings on the appropriate Family Court docket. 
RULE 5.  PATERNITY.
501.  Motion Practice.
Text
A.  Motions for wage assignments pursuant to KRS 403.215 and KRS 405.465, appointments of Guardian ad Litem, for Guardian ad Litem fees, and to compel discovery shall not be placed on the regular docket but shall stand submitted to the Court unless a written objection and request for hearing is filed within five days of the date contained in the Certificate of Service. 
B.  Motions for default judgments for failure to plead or otherwise defend, as provided by the Rules of Civil Procedure, shall not be noticed for a hearing before the Court but shall be filed with the Court and stand submitted upon filing. If the Court determines a hearing is necessary under CR 55.01, a hearing date will be assigned. 
C.  Motions to modify, suspend, or terminate child support and to determine arrearages accrued on child support orders shall be scheduled by motion filed on the appropriate motion hour docket. 
D.  All matters relating to UIFSA Registration for Enforcement only of a foreign support order shall be filed in and heard on the Family Court's Paternity docket. This includes, but is not limited to, contempt proceedings in such actions. 
502.  Pretrial Procedures.
Text
Pretrial Conference
A.  In all cases in which the respondent files an answer or signs an affidavit admitting to the paternity of the child, an out-of-court pretrial conference is conducted to simplify the issues to be heard by the Court, and to explore possible stipulations of fact and documents that will avoid unnecessary proof or delay.
B.  No case shall be scheduled for a hearing on the regular court docket for trial, motion for judgment on the pleadings, motion for summary judgment, or motion for an original child support order without first scheduling a pretrial conference. 
C.  Nothing in this Rule shall prohibit the parties from entering into an agreed judgment of paternity and order of support and filing the same for approval by the Court off-docket unless the Cabinet for Health and Family Services is a party and/or providing benefits. If so, the Cabinet shall be notified prior to submitting the order of the Court.
503.  Guardian ad Litem/Military Attorney Appointed for Actions Filed Pursuant to KRS 406.
Text
A.  In the interest of efficient court management, the Court maintains a standing list of approved GAL/parent attorneys for each county. Upon the withdrawal or removal of an attorney from said list, notice to apply for consideration will be sent to local bar members and other attorneys who regularly practice in the district. GAL/parent attorneys must be in good standing with the Kentucky Bar Association, regularly practice in the District, and have completed the AOC's GAL training. The appointment is made and compensation paid according to the statute, case law, or civil rule authorizing the appointment.
B.  Motions for compensation shall be accompanied by an affidavit indicating:
 	1.  The statutory basis for appointment;
 	2.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and 
 	3.  That the action or proceedings have been concluded.
C.  Guardians ad Litem appointed to represent unmarried infants, persons of unsound mind, or adult prisoners shall notify the respondent of his/her appointment of a Guardian ad Litem, inform the respondent of the nature of the proceeding and of the defendant's right to have genetic testing conducted. Within sixty days of the appoint, the Guardian ad Litem shall file an answer on behalf of the respondent or a report stating whether or not, after careful examination of the case, he/she is able to present a defense.
D.  The Court maintains separate list of warning order/military attorneys, who must be current bar members in good standing. Attorneys may request inclusion on said list by contacting Claudia Brewer, Legal Assistant at (502) 222-2112.
504.  Reopening Fee.
Text
A.  Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, (rather than by Title IV-D counsel), the fee shall be charged unless the Court approves a motion brought in forma pauperis. 
505.  Permission to Review and Copy Paternity Case Files.
Text
Upon receipt by the 12th Judicial Family Court of an attorney's statement seeking permission to review and copy a paternity case file, OR upon the receipt by the 12th Judicial Family Court of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to representation in that action of a party thereto , the Clerk's office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege.
506.  Access to Paternity Cases for Attorneys and Guardians ad Litem Representing Incarcerated Parents.
Text
The 12th Judicial Family Court Clerk's Office shall allow attorneys and Guardians ad Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
RULE 6.  DEPENDENCY, NEGLECT AND ABUSE PROCEEDINGS.
601.  Procedure for Emergency Custody Orders.
Text
In the 12th Judicial Counties of Oldham, Henry and Trimble Counties, to obtain an Emergency Custody Order as set forth in FCRPP 19: 
A.  During the normal business hours, persons seeking an Emergency Custody Order (ECO) shall come to the Circuit Clerk's office to request an emergency custody order from the Family Court Judge, District Court Judge or Trial Commissioner. The Petition shall first be reviewed by the appropriate Cabinet for Health and Families Services (CHFS) Office and the appropriate County Attorney to assess the sufficiency of the allegations in conformity with 12th Judicial Family Court Rule 602 below.  A copy shall also be provided to the person seeking the ECO.
B.  After working hours, and on weekends and holidays, the on-call Judge or Trial Commissioner shall be contacted. Law enforcement will complete the ECO and, if granted, will provide the original order to CHFS. CHFS will file the original order with the 12th Judicial Family Court Clerk's Office on the next working day. The original ECO shall remain with the 12th Judicial Family Court Clerk's Office and a copy shall also be provided to the person seeking the ECO. 
602.  Petition.
Text
All petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the County Attorney's Office who shall check the petition for legal sufficiency. If the petition is rejected by the County Attorney, it shall be submitted to the Family Court Judge for determination of legal sufficiency. If the Judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the petition shall be dismissed. If the petition is approved, the County Attorney or Judge, as appropriate, shall initial the petition for filing. A copy shall be distributed to the County Attorney's Offices and the original shall be filed with the 12th Judicial Family Court Clerks' Offices.
 	A.  Any petition filed with this Court shall comply with the following conditions: 
 		1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 		2.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents, including but not limited to initiating contact with the County Attorney's Office Child Support Division. 
603.  The Effects of Service on Only One Parent/Person Exercising Custodial Control or Supervision.
Text
The Judge may permit the Temporary Removal Hearing or the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that petitioner has made diligent efforts to serve all other parties. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
604.  Time for Temporary Removal Hearing.
Text
The Temporary Removal Hearing shall be held according to the following guidelines:
 	A.  The Temporary Removal Hearing shall be scheduled on the dependency docket if the docket will be held within 72 hours, (excluding holidays and weekends) of the issuance of an ECO. If the dependency docket will not be held within 72 hours, the Temporary Removal Hearing will be scheduled as an emergency docket within 72 hours of the issuance of the ECO.
605.  Guardian ad Litem and Parent Attorneys
Text
The Court shall assign Guardians ad Litem and Parent Attorneys for each county in the 12th Judicial Circuit in order to facilitate consistent, high-quality advocacy representation of all parties.
606.  Duty of Guardian ad Litem and Parent Attorney to Continue.
Text
After a Guardian ad Litem or Parent Attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, abuse; or through termination of parental rights and adoption proceedings. All parties shall be served with notice of an attorney's request to withdraw if prior to above.
607.  Records and Transcripts.
Text
A videotaped record or digital record of all proceedings shall be kept and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
608.  Dispositional Hearing.
Text
At the dispositional hearing CHFS shall provide the court with the information required pursuant to FCRPP 28 by completing form DNA 12. In addition, if the siblings have been separated, CHFS shall explain the reasons for separation.
RULE 7.  DOMESTIC RELATIONS PRACTICE.
701.  Required Case Information.
Text
A Case Data  Information  Sheet shall be  filed with  any dissolution  petition  (Form AOC-FC-3), as well  as the VS-300 form.
702.  Appearances, Waivers, and Agreements.
Text
A.  Unrepresented parties must sign and acknowledge Appearances, Waivers and Agreements before a notary or deputy clerk.
B.  No Entry and Appearance shall be signed prior to filing of a petition.
C.  All Agreements and Agreed Orders shall contain the correct mailing addresses and e-mail addresses for the attorneys and parties.
703.  Divorce Education Program.
Text
  Families involved in a divorce proceeding where there are minor children of the marriage may be ordered to participate in a Divorce Education Program. A schedule of sessions and brochure shall accompany notification of requirement to attend. 
704.  Mediation.
Text
A.  Mediation.
The Court encourages parties to seek mediation of unresolved issues prior to trial. The Court, upon motion of either party, may order the parties to attempt mediation
If ordered by the Court pursuant to FCRPP 2(6), the parties shall engage in mediation unless the exceptions provided under KRS 403.036 apply.
B.  Qualifications.
Any selected or appointed mediator shall have completed a minimum of forty hours in a family mediation training program and shall have a college degree, prior basic education and training in Behavioral Sciences, or be an attorney licensed to practice in the Commonwealth of Kentucky. The parties may select a mediator with equivalent experience. 
C.  Appointment of Mediator.
The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. If the Court appoints the mediator, the fee for the mediator shall be reasonable. Any objection to a mediator's fee may be addressed by the Court prior to initiation of a mediation conference. Unless otherwise agreed by the parties or ordered by the court, the parties shall equally divide the mediator's professional fees. 
D.  Mediation Procedure.
Following selection of the mediator, the mediator shall set an initial mediation conference. The mediation conference shall be held in the county in which the case is pending or at a site agreed upon by the parties. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference. The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel and the mediator, or by order of the Court. 
E.  Report to the Court.
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties.  The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement at the request of the parties. 
 If no agreement is reached; the mediator shall report to the Court that the mediation has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters, which, if resolved or completed, would facilitate the possibility of a settlement. 
F.  Confidentiality of Mediation.
 	1.  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
 	2.  Mediation shall be considered as settlement negotiations for purposes of KRS 408.
 	3.  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature. This privilege and immunity resides in the mediator and may not be waived by the parties.
 	4.  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.
RULE 8.  JUVENILE STATUS OFFENSES.
Text
Family Court has jurisdiction over status offenses as defined by KRS 23A.100(2)(d).  This jurisdiction includes status offenses under KRS Chapter 630 except where proceedings under KRS Chapters 635 or 640 are pending.
RULE 9.  MISCELLANEOUS.
901.  Identification of Counsel or Party Required.
Text
Every pleading, motion and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR11.
902.  Protection of Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapter 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are, required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The Clerk of the Court shall, allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the Court or other authorized Court personnel, a duly authorized employee or agent of the Cabinet of Health and Family Services involved in child support matters attendant to, the case, or a person authorized to view the copy by specific orders of the Court. As used in this section, “personal identifier” means Social Security number, taxpayer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by the 12th Judicial Family Court Rule 505 and by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
903.  Notice of Submission.
Text
In accordance with SCR 1.050(8), when any action stands submitted for final adjudication, counselor unrepresented parties may file an AOC Form 280 with the Judge, Family Court Clerk and Administrative Office of the Courts.
904.  Requests for Confidential Video Records.
Text
The 12th Judicial Circuit Court Clerk's office shall not release any copies of 12th Judicial Family Court confidential video records, without a specific written order from the Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian ad Litem, if any, and set forth the purpose for the request. 
Pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases  under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public  officer or employee. Said public  officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.  
Appendix A
Twenty-Four Hour Accessibility to Protective Orders and Local  Joint Jurisdiction Protocol 12th Judicial Circuit and District Oldham, Henry, & Trimble Counties
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form ADC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter in that Circuit. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-Four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours: The appropriate Circuit Court Clerk's office or any law enforcement officer.
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends: All law enforcement officers, Commonwealth and Assistant Commonwealth Attorneys, County and Assistant County Attorneys.
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following: Family Court Judge, District Judge, trial commissioner (Henry and Trimble counties only), or Circuit Judge in that order of availability.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to: The on-call Judge.
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court.
 	D.  The schedule for hearings on protective orders is as follows:
Henry: 1st & 3rd Tuesday at 2 p.m.; 2nd Tuesday at 3 p.m.
Oldham: 1st, 3rd, & 4th Friday at 11 a.m.
Trimble: 2nd & 4th Monday at 2 p.m.
The monthly calendar is subject to change. Specific monthly calendars may be obtained from the Family Court administrative assistant and are available at least 3 months in advance.
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact: The County Attorney or Assistant County Attorney. If the County Attorney believes contempt proceedings through the Family Court are more appropriate, the Petitioner will be directed to the Circuit Court Clerk's office to file an Affidavit.
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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RULE I.  CITATION OF RULES.
Text
These rules may be cited as “12th Judicial District Court Rules” or “12th JDCR.”
RULE II.  ORGANIZATION.
Text
A.  The District Court of the 12th Judicial District is a court of continuous session, and the court shall consist of two (2) divisions, namely: First Division and Second Division.
B.  The causes in the district court shall be divided between the two (2) divisions as equally as possible as hereinafter provided by these rules.
C.  The Judge of either division may preside and hear and determine any case or question in the other division when the Judge of that division is sick, absent from the county, or is otherwise unavailable.
D.  After each cause has been assigned to a division, the Judge thereof may for any reason transfer it to the other division.
E.  When two (2) or more actions, civil or criminal, have been filed that may, as a matter of right, or may, in the discretion of the Court be consolidated, and such action or actions are pending in the other division of the Court, any party to any of the actions may, with approval of the Court, have any of the actions transferred to that division of the Court in which the first of the actions was filed or assigned. The Judge of the Court may order such transfers to be made without a motion by any of the parties.
F.  Causes in the District Court shall be assigned to the two (2) divisions as follows: 
 	1.  Probate – Probate, for purposes of these rules, means a matter assigned a “P” number by the District Clerk. All probate matters are assigned a case number. All odd-numbered cases shall be assigned to the First Division. All even-numbered cases shall be assigned to the Second Division.
 	2.  Civil – Civil, for purposes of these rules, means any matter assigned a “C” case number by the District Clerk. All civil matters are assigned a case number. All odd-numbered cases, except forcible detainers, shall be assigned to the First Division. All even-numbered cases, except forcible detainers, shall be assigned to the Second Division. 
 	3.  Forcible Detainers shall be considered by the first available Judge and shall be assigned for further proceedings on dates and times thereafter which will expeditiously conclude the proceeding for all parties concerned, irrespective of which Judge may be presiding.
 	4.   Criminal and Traffic – Criminal and traffic matters are any matters assigned an “F”, “M”, or a “T” case number by the District Clerk. All of these mailers shall be assigned to the Judge and Division to which the defendant is first scheduled to appear and shall not be transferred to or docketed in the other division except by the direct approval of the transferring Judge.
 	5.  Juvenile – Juvenile matters are any matters assigned a “J” case number by the District Clerk. All juvenile matters shall be assigned to the Judge and Division to which the child is first scheduled to appear and shall not be transferred to the other Division except by the direct approval of the transferring Judge.
 	6.  Small Claims – Small Claims are any matters assigned an “S” case number by the District Clerk. All odd-numbered cases shall be assigned to the First Division. All even-numbered cases shall be assigned to the Second Division. 
 	7.  Adult Mental Health – Adult Mental Health mailers are any matters assigned an “H” case number by the District Clerk. All adult mental health actions shall be considered by the first available Judge and shall be assigned for further proceedings on dates and times thereafter which will expeditiously conclude the proceeding for all parties concerned, irrespective of which Judge may be presiding.
G.  All persons who are charged with criminal or traffic violations shall be bonded to appear, cited by peace officers to appear, or brought in custody from jail to appear before the court as provided by order of the Chief Judge of the District. A copy of said order or any subsequent amendment thereto, shall be sent to all clerks, jailers, local attorneys, and law enforcement agencies by the Chief Judge.
RULE III.  MOTION and MOTION DOCKET — Criminal.
Text
A.  Appearance of Counsel and Defendant .
 	1.  Unless otherwise specifically required in the initial selling of bond, in all cases where Counsel has been retained or previously appointed, Counsel may appear on behalf of a defendant. The Court may require appearance at initial appearance as a condition when setting of the initial bond. At initial appearance or at any time thereafter, Counsel may request permission to appear on behalf of the defendant at later hearings or court dates.
 	2.  In a felony case in District Court, absent permission of the Court granted only in extraordinary situations, the defendant must appear at all hearings after the initial appearance.
 	3.  Any pleas of guilt entered by an attorney with authority from the defendant shall be in accordance with RCr 8.28.
B.  Criminal Rules regarding Motions and Motion Docket .
 	1.  Written motions, other than those that may be heard ex parte, and notice of the hearing thereof, shall be personally delivered at least seven (7) days before the time specified for the hearing, unless a different period is fixed by the Rules of Civil Procedure, these Rules, any applicable statute, or by Court order.
 	2.  Unless otherwise agreed in advance, any motion requiring an evidentiary hearing shall be initially noticed and set on a regularly scheduled criminal Court day before the appropriate Judge to hear the motion. Witnesses need not be present. The Court will schedule an appropriate date and time to hear the motion.
 	3  The Clerk shall keep a motion docket on which he/she shall docket in order, all motions assigned for hearing on each motion day, either by Court order or by notice duly served. This motion docket will be called on motion day and, unless otherwise ordered, the motions will be heard in the order docketed.
 	4  Juvenile Case – Any motions to be heard in juvenile matters shall be written and filed of record on or before seven (7) days prior to the date of the requested hearing with proper notice to all interested parties. In regard to those cases subject to KRS Chapter 640, any motion to transfer jurisdiction Filed by the Commonwealth must comply with the provisions of KRS 640.010.
RULE IV.  DISCOVERY.
Text
A.  The 12th Judicial District maintains an “open file” discovery procedure. It is not necessary for Counsel for the Defendant to file a discovery motion to begin the discovery process. Counsel for the Defendant shall make necessary arrangements with the Commonwealth regarding any costs associated with providing discovery.
B.  Additional and or Supplemental discovery may be requested using this same procedure and will be provided subject to agreement of the parties.
C.  In the event that the defendant desires additional information not covered by the informal “open file” procedure and the Commonwealth is either not in agreement that the information is discoverable, or claims it is not discoverable from the Commonwealth or its agents, Counsel for the Defendant may file a formal discovery request to be heard by the Court.
D.  While the Court favors the liberal discovery procedure outlined herein, any objection to the failure to provide discovery must be, where known, raised, and ruled on, prior to the final pre-trial date. The Court will not reschedule trial dates after the final pre-trial on allegations of missing discovery where no order requiring the production was sought at, or prior to, the final pre-trial conference. Nothing in the Supreme Court Rules precludes timely objection to discovery violations.
RULE V.  PRE-TRIAL DIVERSION PROGRAM.
Text
A.  The 12th Judicial District maintains a Pre-trial Diversion process. Pre-trial Diversion may take two (2) different forms: 
 	1.  Deferred Prosecution – In Deferred Prosecution, the Defendant and the Commonwealth agree, with Court approval, to pass the case on the active docket for a period not to exceed 24 months. The Defendant must waive his/her right to a speedy trial, for the period of diversion only, and be subjected to whatever conditions are agreed upon between the parties and/or imposed by the Court. At the end of the period, absent evidence at a hearing if necessary, that there has been a violation of the terms of the deferred prosecution, the Court shall, on joint motion, dismiss the charges. Absent agreement to the contrary that dismissal will be “with prejudice.”
 	2.  Post Plea Diversion – In Post Plea Diversion, the Defendant and the Commonwealth must agree on a plea and a recommended sentence. That proposal is presented, in writing, to the Court on approved forms available from the Court's Clerk, along with the recommendation that the case be diverted. In the event that the Court accepts the Diversion, the plea shall enter, but no sentencing will occur at that time. The Court shall impose such terms, including fees, as were agreed, or as the Court deems appropriate. Sentencing will only occur in the event that, following proper notice and hearing, the Court finds a violation of the Diversion Agreement. In the event of a successful completion, the Court shall, on a joint motion, dismiss the charges, unless another disposition is called for in the initial diversion agreement. Absent agreement to the contrary that dismissal will be “with prejudice.” 
The Post Plea Diversion process can require monitoring by the Department of Pretrial Services and will include all the rules and regulations associated with that program, including fees. In some instances, the Court may authorize unmonitored post plea diversion.
 	3.  A more detailed explanation of the diversion process and the forms are contained in the appendix to these rules. This appendix also includes the Rules and Regulations of the Department of Pretrial Services Diversion Program.
RULE VI.  PRETRIAL CONFERENCES IN CRIMINAL CASES.
Text
Pretrial conferences shall be held as a matter of course in all criminal cases in which a jury trial has been requested, and upon the motion of any party or upon the Court's order in all other cases. The attorney for the defendant shall be in attendance at the pretrial conference. At the conclusion of the pretrial conference, the case shall be: 1) disposed of by pleas; 2) set for trial on a date certain; 3) scheduled for any pretrial hearings necessitated by the Pretrial Conference; or, 4) continued for an additional Pretrial Conference, on good cause shown by either the Commonwealth, the Defendant, or on joint motion of both.
RULE VII.  PLEA BARGAINING.
Text
As it is an established practice in the Court, and resolves some cases without the necessity of a trial, plea bargaining is not discouraged by the Court. However, all plea bargaining should be completed by the conclusion of the final pretrial conference. The Court reserves the right to refuse to accept plea agreements after the final pretrial conference absent a showing, ex parte if necessary, that there is new or additional information presented by either party that was unavailable at the Final Pretrial Conference.
RULE VIII.  TIMING AND NOTICE FOR GUILTY PLEAS.
Text
In order to allow the Clerk to properly summons a jury and to avoid summonsing a jury needlessly, Counsel for the defendant and the Commonwealth shall certify to the Court and the Clerk no later than three (3) business days prior to the trial that there will not be a trial.
The Court may waive this rule for good cause shown, and allow a plea, either by agreement or without recommendation. For purposes of this rule only, a teleconference with the Court and both Counsel may be held after the final pre trial conference and prior to the date of trial. The Court's notes shall serve as the official record of the teleconference, subject to any supplemental pleadings necessary to clarify the record. To request a good cause exception on the Trial date, the Defendant and both Counsel shall be present in open Court.
RULE IX.  JURY PAYMENTS AS COSTS.
Text
A criminal defendant who fails to appear at his/her scheduled jury trial may be ordered to pay the full cost of all jury fees. Failure of counsel to notify the Clerk in time for the Clerk to notify the jury not to appear may result in the full cost of all jury fees being imposed as part of the sentence or otherwise. The Court may consider whether the failure to notify the Clerk was due to the actions of the Client or Counsel in determining how to assess the jury fee.
RULE X.  INSTRUCTIONS TO JURIES.
Text
In both civil and criminal cases, all parties shall submit proposed instructions to the Court not later than the morning of trial. Not withstanding the foregoing, the parties may tender agreed instructions to the Court.
RULE XI.  SHOCK PROBATION.
Text
A.  Counsel requesting Shock Probation shall file the appropriate Motion pursuant to KRS 439.265.
B.  On the scheduled date for the Motion, the Court may either take the Motion under submission or may, in the Court's discretion, schedule a hearing.
C.  Defendants will not routinely be transported for the initial hearing date. Only if, in the Court's discretion, a hearing is scheduled, will the defendant be transported to Court consistent with RCr 3.20.
RULE XII.  WITHDRAWAL OF ATTORNEYS.
Text
In any case in the 12th Judicial District, an attorney who has appeared at any stage of the proceeding in the case who has been noted as attorney of record by the Clerk, may not thereafter withdraw as attorney of record in that pending case or fail to appear at any subsequent proceeding in that case, unless the attorney has appeared before the Court seeking permission to withdraw as counsel of record. If a notice of appeal has been filed of record in a civil or criminal matter, the attorney will not be permitted to withdraw as attorney of record. If the Court, at a hearing, grants the motion, the attorney permitted to withdraw as attorney of record shall tender to the Court an order permitting the attorney's withdrawal.
In all divisions of the Court, the motion shall be in writing and property noticed for hearing before the Court. In criminal and traffic cases, the notice to the defendant/client shall inform the defendant that he/she must personally appear in court for the hearing on the motion to withdraw if substitute counsel has not entered an appearance by that time.
RULE XIII.  SMALL CLAIMS PRACTICE.
Text
Practice before the Small Claims division of District Court shall be in conformity with the provisions of KRS 24A.200 to KRS 24A.360 inclusively.
Settlement reached prior to trial shall be in writing and done in conformity with the settlement agreement form obtainable from the office of the District Court Clerk of the Small Claims division.
RULE XIV.  DEFAULT JUDGMENTS AND AGREED ORDERS.
Text
A.  A party seeking a judgment by default shall first file a written notice for such a judgment. All such motions shall be heard ex parte and shall not be scheduled on Motion Day dockets. The motions shall be accompanied by an affidavit in full compliance with 50 USCA, App. Sec. 520, and the certificate required by CR 55.01. The Judgment per se, when presented to the Court, must also contain a statement by the attorney for the party seeking such a judgment conforming with the certificate required by CR 55.01.
B.  Agreed Orders and judgments shall be submitted to the Court at any time, at the convenience of the Court, and shall not be placed on any Motion Day docket.
RULE XV.  APPEALS FROM DISTRICT COURT.
Text
A.  If a party disagrees with the Judge's decision, the party may appeal his/her case to Circuit Court. A notice of appeal must be filed with the Circuit Court Clerk to appeal the case to Circuit Court.
B.  Upon request, the Circuit Court will provide you a copy of Civil Rule 72 as to  when and how the appeal is to be taken. For appeals from small claims case, a small claims booklet outlining the appeal may be obtained from the Circuit Court Clerk.
RULE XVI.  EFFECTIVE DATE.
Text
  These rules shall apply with full force and effect to all actions filed or pending in the 12th Judicial District immediately upon approval of the Chief Justice of the Supreme Court. The foregoing rules having been adopted they are hereby certified to the Chief Justice of the Supreme Court for approval on this day of.
APPENDIX A.
DISTRICT COURT SCHEDULE OF REGULAR WEEKLY DOCKET
Text

 Monday-Oldham County 9:00 a.m. Traffic Arraignments, Jail Arraignments and Minor Misdemeanor Arraignments 1:00 p.m. Traffic Arraignments, Jail Arraignments and Minor Misdemeanor Arraignments  1:30 p.m. Waivers of Extraditions  2:30 p.m. Traffic Bench Trials Monday-Henry County 9:00 a.m. Traffic Arraignments/Pretrial Conferences, Misdemeanor Arraignments/Pretrial Conferences and Felony Arraignments  10:30 a.m. Jail Arraignments  1:00 p.m. Traffic Arraignments/Pretrial Conferences, Misdemeanor Arraignments/Pretrial Conferences and Felony Arraignments/Preliminary Hearings Tuesday-Oldham County 9:00 a.m. Civil Docket, Probate Docket, Forcible Detainer Docket and Mental Health Docket 10:30 a.m. Small Claims Docket 1:00 p.m. Bench Trials or Mental Health Disability Jury Trials Tuesday-Trimble County 9:00 a.m. Traffic Arraignments/Pretrial Conferences, Misdemeanor Arraignments/Pretrial Conferences, Felony Arraignments/Preliminary Hearings and Jail Arraignments 10:15 a.m. Probate Docket 10:30 a.m. Civil Docket and Small Claims Docket  11:00 a.m. Juvenile Docket  1:00 p.m. Bench Trials or Mental Health Disability Jury Trials Wednesday-Oldham County 9:00 a.m. DUI Arraignments/Pretrial Conferences, Misdemeanor Arraignments/Pretrial Conferences, Felony Arraignments and Jail Arraignments 1:00 p.m. Misdemeanor Arraignments/Pretrial Conferences, Felony Arraignments/Preliminary Hearings and Public Defender Docket 2:30 p.m. Suppression Hearings Wednesday-Henry County 8:30 a.m. Juvenile Docket (2 nd  & 3 rd  Wednesday of every month) 9:00 a.m. Criminal Arraignments/Pretrial Conferences and Small Claims Docket  10:00 a.m. Forcible Detainer Docket 11:00 a.m. Probate Docket and Mental Health Docket 1:00 p.m. Bench Trials and Mental Health Disability Jury Trials Thursday-Henry, Oldham and Trimble County    8:30 a.m. Bench Trials and Jury Trials Friday-Oldham County  8:30 a.m. Bench Trials and Jury Trials 9:00 a.m. Juvenile Docket (1 st  & 2 nd  Friday of every month)  Friday-Henry and Trimble County 8:30 a.m. Bench Trials and Jury Trials
Click to view table.
APPENDIX B.
PRE-TRIAL DIVERSION
Text
12th Judicial District  HENRY-OLDHAM-TRIMBLE COUNTIES   Administrative Office of the Courts COURT RULES  Pretrial Services District Court Diversion Program   _________  
I.  ELIGIBILITY REQUIREMENTS.
 	A.  All persons charged in District Court with the commission of a misdemeanor or violation shall be eligible for participation in the Administrative Office of the Courts' Pretrial Services Diversion Program (Program), as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 		1.  The charge of KRS Chapter 189A shall not be diverted.
 		2.  A felony charge shall not be diverted.
 		3.  The County Attorney and the defendant must consent to participation in the Program. If the county attorney refuses to consent to a defendant's participation in the Program, he or she shall state on the record the reasons therefor.
 		4.  No person shall be eligible for pretrial diversion more than once in a five (5) year period.
 		5.  Where reasons of an extraordinary nature are presented which warrant consideration of a person for participation in the Program, notwithstanding his/her lack of eligibility by virtue of one or more of the above set out exclusions, that person may be considered eligible for participation in the Program by the trial judge.
 	B.  Nothing in this rule shall be deemed to limit the authority of the county attorney to withdraw criminal prosecution in any given case.
II.  PARTICIPATION.
 	A.  Upon the consent of both the county attorney and the defendant, the trial judge shall approve participation in the Program for any individual who meets the eligibility requirements established in Section I above unless the trial judge, in his or her discretion believes that: 
 		1.  There is a substantial risk that the defendant will abscond from the jurisdiction of the Court prior to fulfillment of the terms of the diversion contract.
 		2.  There is a substantial risk that the defendant will commit another crime prior to fulfillment of the terms of the diversion contract.
 		3.  The defendant is in need of correction treatment that can be provided most effectively by commitment to the county jail or a suspended jail sentence.
 		4.  Participation in the Program would unduly depreciate the seriousness of the defendant's alleged crime.
 	B.  Upon approval for participation in the Program, the defendant must sign a statement waiving his or her right to a speedy trial. Prior to signing such statement the defendant shall be given the opportunity to consult with an attorney if he or she so desires. 
 	C.  All persons participating in a pretrial diversion program shall be required to enter an Alford plea or a plea of guilty as a condition of such participation.
 	D.  All Program records and all statements made by a defendant to the diversion officer regarding the contract shall be privileged; shall not be admissible or discoverable for any purpose; shall be exempt from subpoena; and, shall be deemed confidential. However, Program staff, the trial judge, and the chief district judge may access the information for purposes of Program review, monitoring, and supervision. The information shall not be released to any other person or entity without prior written consent of the trial judge or the defendant. Nothing in this paragraph shall be deemed to prohibit release of information to the victim regarding a defendant's participation in the Program.
 	E.  The fee for participation in the Program shall be in the amount as established by the Administrative Office of the Courts. The diversion officer may assess the fee on a sliding scale based upon ability to pay or waive the fee entirely in the case of indigence.
III.  THE DIVERSION CONTRACT.
 	A.  Referral to Pretrial Services .
 		1.  Upon referral to the Program, the defendant shall meet with a diversion officer to establish a formal contract which species the court ordered conditions, the referral services to be used, the length of the contract, and, if required, the need for the defendant to make restitution or perform community service. The Contract shall commence upon approval by the trial judge.  
 		2.  Following completion of the diversion contract, the diversion officer shall submit a pretrial report and the contract for approval to trial judge. The report shall contain basic pretrial information, record of any past offenses and conviction, record of any prior participation in the diversion program or similar program, employment status, length of residence in the area, and any other information necessary to determine eligibility and appropriateness of approval to participate in the Program.
 	B.  Individual contract lengths shall be determined by the trial judge not to exceed twenty-four (24) months. 
 	C.  The program participant shall be required to comply with all provisions of the diversion contract. If the Program participant fails to comply with the condition of the contract, the diversion officer shall refer the participant to the trial judge for a determination of either termination or modification. The trial judge shall enter an order reflecting said determination. As with the original diversion contract, the participant must agree to the contract modifications, if any, prior to reinstatement. Upon termination for non-compliance, the County Attorney may re-initiate prosecution of the defendant upon the original charge(s). 
 	D.  A program Participant may terminate the contract at any time by submitting a written statement to the diversion officer or the trial judge. Where termination is prior to expiration of the contract period, the diversion officer shall refer the case to the County Attorney for resumption of prosecution.
 	E.  Upon successful completion of the diversion contract, the charge subject to the contract shall be dismissed, and all official records shall bear the notation “dismissed-diverted”.
IV.  COUNTIES.The Administrative Office of the Courts Pretrial Services Diversion Program shall begin initially in Oldham County. As the need or circumstances dictate, the Program may be extended to Henry and Trimble Counties by the Court.

Local Rules — Thirteenth Circuit Family Court Garrard and Jessamine Counties
RULE I.  INTRODUCTION. 
RULE II.  COURT SCHEDULING / MOTION HOUR / PROCEDURES FOR FILING. 
RULE III.  ADOPTION/TERMINATION OF PARENTAL RIGHTS. 
RULE IV.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY. 
RULE V.  PATERNITY. 
RULE VI.  DEPENDENCY, NEGLECT, ABUSE. 
RULE VII.  DOMESTIC RELATIONS PRACTICE. 
RULE VIII.  STATUS OFFENSES. 
RULE IX.  MISCELLANEOUS. 
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RULE I.  INTRODUCTION.
Text
1.01.  Introduction
These are the Local Rules of Practice of the Family Court of the 13th Judicial Circuit. These rules supplement the Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure, the Kentucky Family Court Rules of Practice and Procedure (FCRPP) and the Rules of the Garrard and Jessamine Circuit Courts.
If these rules conflict with any statute or other law of the United States and/or the Commonwealth of Kentucky, and/or Order of the Kentucky Supreme Court, at any time legally adopted; then, any such statute, law, rule or Order shall at all times prevail.
1.02.  Jurisdiction
The jurisdiction of Family Court shall be that as provided by KRS 23A.100. The jurisdiction of the Family Court shall be concurrent with that of the District and Circuit Courts of the 13th Judicial Circuit where provided by the Kentucky Revised Statutes.
1.03.  Effective Date
These Local Rules of the Family Court of the 13th Judicial Circuit shall be effective thirty (30) days after their approval by the Kentucky Supreme Court.
1.04.  Citation
These rules shall be cited as the Garrard/Jessamine Circuit Family Local Rules of Practice (GCFLRP or JCFLRP).
RULE II.  COURT SCHEDULING / MOTION HOUR / PROCEDURES FOR FILING.
Text
2.01.  General Schedule
Garrard Circuit Court
 		1.  Motion Hour - Second and Fourth Friday of each month beginning at 9:30am.
 		2.  Juvenile matters including dependency, abuse, neglect, and status offenses First,  Third and Filth Friday of each month. Arraignments shall be heard at 9:30am. Other appearances will he set for a specific time by the Court. Parties wishing to motion the Court in these matters should contact the Family Court Judge for a specific time.
 		3.  Paternity and Support matters - Fourth Friday of Each Month at 1:00pm.
 		4.  Domestic Violence - Each Friday beginning at 8:30am.
Jessamine Circuit Court
 		1.  Motion Hour - First and Third Wednesday of each month beginning at 8:30am.
 		2.  Pro Se Litigants - First and Third Wednesday of each month beginning at 11:00am. Legible hand written motions are acceptable for this docket.
 		3.  Domestic Violence - Each Wednesday beginning at 1:00pm.
 		4.  Juvenile Status Offenses - Each Thursday beginning at 8:30am.
 		5.  Dependency, Abuse and Neglect - Each Thursday. Arraignments beginning at 9:00am. Other hearings beginning at 9:30am.
 		6.  Contempt Hearings - Each Thursday beginning at 1:30pm.
 		7.  Paternity, Child Support, Visitation issues arising out of juvenile matters – Each Thursday beginning at 1:30pm.
Hearings – Temporary and Final
The Court will schedule temporary and final hearings on Mondays, Tuesdays and Wednesdays (when available). Counsel can expect those hearings to begin at 8:30am.
2.02.  Other Hearings
Adoptions and other cases not specifically listed but also within the Court's jurisdiction shall be scheduled by Motion, with notice to all parties, on a regular Motion Hour date for the county in which the action is filed.
2.03.  General Motion Practice
Notice of the hearing shall include the date and time for which the motion is set. All pleadings including any attachments shall be served on all other parties or their counsel. Motions may be scheduled in either county by agreement of the parties or counsel.
All motions are to be filed and served upon the opposing party not later than the close of business seven days in advance of the Motion Hour scheduled.
2.04.  Pendente Lite Motions
Pursuant to FCRPP 6(2), a hearing for temporary custody, timesharing, visitation or child support shall be conducted within thirty (30) days of filing. These will generally be scheduled on the first and third Wednesday afternoon in Jessamine County and on the first and third Friday mornings in Garrard County.
2.05.  Case Management Conference (CMC)
These may be scheduled at the regular motion docket and if additional time is required the case will be given a specific time and date. All counsel and clients are expected to attend a Case Management Conference. See FCRPP 2(6).
2.06.  Divorce Education
If both parties have agreed on the custodial arrangements and parenting time schedule then divorce education will not be required. If there is any issue regarding the care, custody or parenting time for children that is to be litigated then divorce education may be ordered by the Court. This is intended to include both temporary and post decree matters.
2.07.  Dismissal Docket
To ensure conformity with Kentucky Rule of Civil Procedure 77.02(2), this Court shall periodically review all pending actions on its dockets. Notice shall be given to each attorney of record of every case in which no pretrial step has been taken within the last year that the case will be dismissed in thirty days for want of prosecution except for good cause shown.
The court shall enter an order dismissing without prejudice each case in which no answer or an insufficient answer to the notice is made. In lieu of appearance, a party or counsel may file a Notice of Filing indicating that said party or counsel desires to keep the matter on the Court's active docket.
2.08.  Orders
At the conclusion of a hearing, the Court may request that counsel for a party prepare the Order that reflects the Court's rulings. If the opposing party is represented by counsel, the attorney charged with preparing the Order shall then submit it to opposing counsel to sign off on a “Have Seen”, basis before it is submitted to the Court for entry. The Court will not require a “Have Seen” if the other party is pro see
If an attorney submits an Order to opposing counsel and that attorney fails to sign off on a “Have Seen” and submit it to the Court; said order shall contain a verification by the drafting attorney that the Order was tendered to opposing counsel with no response for a period of no less than seven (7) business days. If attorneys disagree on how an Order should be drafted, either may file a motion requesting clarification or further Orders from the Court.
The Court requires that only one order be tendered for the Court's signature. Upon the Court's approval, the Clerk will then enter the Order and send copies to all parties or their counsel.
2.09.  Agreed Orders
If parties resolve a contested issue, they may submit an Agreed Order to the Court prior to their Hearing.
History
(Amended effective June 27, 2017.)
RULE III.  ADOPTION/TERMINATION OF PARENTAL RIGHTS.
Text
3.01.  Guardian Ad Litem
The Court requires that a Guardian Ad Litem be appointed for the child or children at issue in every termination of parental rights or adoption proceeding. The Court will not conduct a Final Hearing before the Guardian Ad Litem has filed his or her report.
If these rules conflict with any statute or other law of the United States and/or the Commonwealth of Kentucky, and/or Order of the Kentucky Supreme Court, at any time legally adopted; then, any such statute, law, rule or Order shall at all times prevail.
3.02.  Access to Confidential Records
All parties and their counsel may have access to confidential files while the case is pending. If counsel needs access to records of confidential proceedings as part of a termination or adoption proceeding, counsel must file a motion in that action seeking permission to inspect and copy documents. Such a motion may be filed to be heard at the convenience of the Court and accompanied by a proposed order.
3.03.  Documents for Prior Submission
Prior to scheduling an adoption hearing, the following must be submitted to the Court for review:
 		1.  Findings of Fact and Conclusions of Law;
 		2.  Judgment and
 		3.  Consent to Adopt, if applicable.
RULE IV.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY.
Text
4.01.  Domestic Violence Generally
All matters concerning the establishment or modification of domestic violence orders (DVOs) shall be heard on the Court's usual Domestic Violence docket including, but not limited to, initial hearings, motions to modify existing orders, and associated contempt motions for violation of the terms of a domestic violence order.
4.02.  Other Issues
The Court may issue temporary custody, visitation, and child support orders in domestic violence cases when the Court deems same to be appropriate and in keeping with the aims of the domestic violence statutes. Otherwise, the Court will not take up issues more properly suited for other legal actions.
4.03.  Domestic Violence Protocol
The Twenty-Four Hour Accessibility Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol of the 13th Judicial Circuit is attached as Appendix A and incorporated into these Rules by reference as if fully set out.
RULE V.  PATERNITY.
Text
5.01.  Paternity Generally
All matters seeking to determine the paternity of a child and all motions that follow from that determination including, but not limited to, the establishment and modification of child support, the calculation of arrearages, motions seeking to reimburse the Commonwealth, and contempt motions will be set on the Court's usual paternity docket.
5.02.  Mediation Available
Upon determination of paternity, parties may agree to resolve issues of custody and visitation/timesharing with a mediator. Parties may set up a time to meet with a mediator on the Court's staff or they may agree to utilize a private mediator. Any agreements reached on those issues will be reviewed by the Court, and where appropriate, made an Order of the Court if the parties so desire.
5.03.  Reopening Fee
Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is brought in forma pauperis.
5.04.  Access to Paternity Files
Until such time as paternity cases are no longer deemed confidential proceedings under Kentucky law, the Clerk shall restrict access to paternity cases to the parties, the Commonwealth, and any attorney that a party has retained. Counsel for a party shall not be permitted access to a paternity file unless he or she files an Entry of Appearance on behalf of a named party to the proceeding. In the alternative, an attorney may access a paternity file by producing to the Clerk a notarized authorization signed by a party.
Additionally, an attorney appointed by the Court to serve as a Warning Order Attorney or as an attorney for an incarcerated or incompetent individual may have access to the file.
5.05.  Custody and Timesharing
Parties may litigate custody and timesharing issues in paternity cases. Parties or their counsel shall notice the Commonwealth any time the case is docketed. Motions for custody or timesharing shall be filed to be heard on the Court's usual paternity docket. If contested, the Court may move the matter to the Court's Domestic Motion Hour.
RULE VI.  DEPENDENCY, NEGLECT, ABUSE.
Text
6.01.  Roster of Guardians Ad Litem
The Circuit Court Clerk's Office maintains a list of attorneys who serve as GALs and parent's counsel in the Garrard and Jessamine Family Courts. An attorney that wishes to be placed on the GAL list for either county should contact the Judge's office for inclusion on the list. All attorneys must complete at least one Guardian Ad Litem CLE course before the Court will place an attorney on the GAL list.
Any attorney seeking to be placed on the Court's GAL list must keep local office hours so that they may meet with appointed clients prior to their court date.
6.02.  Court Reports
Pursuant to FCRPP 28, the Court requires all reports in dependency, neglect and abuse cases to be forwarded to the Court no later than 72 hours prior to the Hearing. Additionally, reports should be forwarded to all parties or their counsel. Reports may be sent bye-mail with appropriate measures to preserve confidentiality.
6.03.  Continuances
Continuances shall comply with FCRPP 23. Counsel shall circulate an agreed order bearing the signature of all parties or their counsel and setting out the agreed upon date.
6.04.  Prevention Plans
Pursuant to FCRPP 29, any Prevention or Safety Plan shall be placed in the Court record and copies given to all parties or their counsel.
6.05.  Court-Appointed Counsel
After a Guardian Ad Litem or parent attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, abuse action, termination of parental rights, or adoption proceeding unless relieved of the appointment upon a proper motion to withdraw as counsel.
Upon commencement of a termination of parental rights and/or adoption proceeding that emanates from a dependency, neglect or abuse proceeding; the Court will reappoint the same attorney for each party unless an attorney is unable or unwilling to further represent that party.
6.06.  Procedure for Seeking an Emergency Custody Order (ECO)
During normal working hours, 8:00 A.M. to 4:30 P.M., Monday through Friday, excluding normal holidays, persons seeking an ECG shall come to the District Clerk's Office of the County where the child is found or resides to complete an ECO Petition and ECO affidavit.
After normal working hours, 4:30 P.M. to 8:00 A.M., Monday through Friday, weekends, and holidays, law enforcement or CHFS will contact the Family Court Judge, District Court Judge or Trial Commissioner to get an ECO. After normal working hours, suspected dependency, neglect or abuse should be reported to local law enforcement.
6.07.  Petitions
A copy of all dependency, neglect and abuse offender petitions filed shall be forwarded to the County Attorney and his or her assistant assigned to prosecute dependency, neglect and abuse actions and the original shall be filed in the Clerk's Office.
Any dependency, neglect and abuse petition filed with this Court shall comply with the following conditions:
 		1.  Citation to specific statute(s) and factual allegations relied upon in asserting the Court's jurisdiction; and
 		2.  Contact information of child's parents or guardians. The Clerk shall make reasonable efforts to notify the child's parents or guardians.
6.08.  The Effects of Service on Only One Parent
The Court may permit a Temporary Removal Hearing or adjudication to proceed when the non-custodial parent has not been served in accordance with FCRPP 18.1 if it is established on the record that Clerk has made reasonable efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The Petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
6.09.  Temporary Removal Hearings
Temporary Removal Hearings (TRHs) shall be scheduled within 72 hours, excluding holidays and weekends, of the issuance of an ECO.
6.10.  Dispositional Hearing
At a disposition hearing, CHFS shall provide the Court with all information as required by FCRPP 28 by completing form DNA 12. Additionally, if siblings have been separated, CHFS shall explain the reasons for said separation.
RULE VII.  DOMESTIC RELATIONS PRACTICE.
Text
7.01.  Divorce Education Classes
The Court may order completion of a divorce education class for parties involved in dissolution proceedings or in an action for an initial establishment of custody. If parties are ordered to complete said class, they are free to utilize any provider who customarily provides educational services designed for people undergoing divorce and/or child custody litigation as long as it substantially complies with the current requirements found in the Parent's Education Clinic (4 hour class provided by a Qualified Mental Health Professional).
If divorce education is ordered in a case, the Court will not enter a final custody order or decree of dissolution of marriage until at least one of the parties completes the class and proof of completion is filed into the record. Failure to complete the class may result in sanctions which include a party's custodial rights being unenforceable by contempt until such time as the party completes the class and files proof of same into the record.
7.02.  Status Quo Orders
The Court may order the entry of a Status Quo Order. The Court will use the standard Status Quo Order form (AOC Form 237) or may accept an Order drafted specific to the case when necessary if the Court finds it appropriate to enter a Status Quo Order in a dissolution case.
7.03.  Mediation
The Court may order mediation at the initial court appearance or any time thereafter. If both parties otherwise agree to mediate and wish to use court mediation, they may contact the Judge's office to set up a mediation date. Counsel for the parties will then be required to tender an Agreed Order stating that the parties agree to mediate and the time and place that the mediation will occur. Parties and/or their counsel are not required to use court mediation and may use any certified mediator. Mediators are not subject to subpoena.
7.04.  Case Management Conferences. FCRPP 2(6).
Upon request of either party or on its own motion, the Court may set a Case Management Conference. Case Management Conferences are thirty (30) minutes. The purpose of said Conference is to allow the Court to determine what issues remain unresolved, to determine how much time the Court needs to allot for a Final Hearing, and get a general picture of the status of the case at that time.
The Court requires Case Management Conferences to be attended by parties and counsel. Excusal of attendance of a party shall be only upon proper motion for good cause shown prior to the Conference.
Parties are free to file motions to be heard at the Case Management Conference. Motions must be filed at least seven (7) days prior to the Conference. The Court reserves the right to determine which matters, if any, it shall hear at the Conference or pass them to a later date.
7.05.  Final Hearings
Upon proper motion, the Court will set a contested matter for an extended, Final Hearing. The Court does reserve the right to set any matter for a Case Management Conference if it is revealed that the matter is not ready for a Final Hearing.
The Court requires that all parties and/or their counsel certify that all discovery is complete and that a good faith attempt at settlement has been attempted and that it has failed before a Final Hearing is set. A good faith attempt at settlement contemplates a meeting of counsel and the parties together unless cause is shown which makes this either impractical or the parties are subject to a no-contact Domestic Violence Order.
The Court will enter a pre-trial order which will require:
 		1.  a summary of the general facts;
 		2.  statement of any stipulated facts;
 		3.  a listing of all issues of fact and law for adjudication;
 		4.  a concise statement of each general issue in dispute which is to include argument with ample supportive citations of authority pertinent to each issue of fact and law;
 		5.  conclusions setting forth the specific relief sought from the Court;
 		6.  a witness list, trial exhibits, etc; [N.B. No exhibit is to be filed with this memorandum; if properly admitted into evidence, only then will it become part of the Court's record.]
Further the pre-trial order will include:
 		7.  a directive that the record will close at the conclusion of testimony and that the record will not be supplemented;
 		8.  a statement that should a party be unready on the date of the hearing and a continuance is sought, the Court may require the matter to be submitted by deposition and the costs will be allocated equitably; and
 		9.  a statement that generally the parties will be called to testify as the first two witnesses upon direct and cross examination. This will be especially true when custody and parenting time are at issue. Other witnesses should be scheduled for later in the day.
The parties may, in the alternative, request to submit all proof by deposition and request a decision upon review of the record.
7.06.  Uncontested Divorce
Pursuant to FCRPP 3(1), parties may submit a decree for the Court's review in any uncontested divorce. In addition to a Settlement Agreement and deposition containing the jurisdictional proof necessary to enter a Decree, the parties should file a Motion to Submit to inform the Court that the parties have filed all of their paperwork and are ready for the Court to enter a Decree of Dissolution of Marriage. An uncontested matter may be scheduled to be heard at the convenience of the Court without a personal appearance.
7.07.  Waiver of Disclosures
FCRPP 2(3) and 3(3) require parties involved in divorce litigation to file disclosure statements. In lieu of filing said disclosures, parties may waive the filing of disclosures for good cause upon proper motion and approval by the Court.
RULE VIII.  STATUS OFFENSES.
Text
8.01.  Pursuant to KRS 23A.100(2)(d), all proceedings under KRS Chapter 630 (Status Offenses) may be stayed when a Juvenile has proceedings under KRS Chapter 635 or 640 (public offenses) pending before any District Court of the Commonwealth unless the Court upon its own motion or upon motion of a party transfers the matter to the District Court in which the public offense charges are proceeding pursuant to KRS 23A.100(2)(d).
8.02.  A copy of all status offender petitions filed shall be forwarded to the County Attorney and his or her assistant assigned to prosecute dependency, neglect and abuse actions and the original shall be filed in the Clerk's Office.
8.03.  Any dependency, neglect, abuse or status offender petition filed with this Court shall comply with the following conditions:
 	1.  Citation to specific statute(s) and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Contact information of child's parents or guardians. The Clerk shall make reasonable efforts to notify the child's parents or guardians.
RULE IX.  MISCELLANEOUS.
Text
There are currently no miscellaneous rules in the 13th Judicial Circuit Family Court.
Appendix A
Twenty-Four (24) Hour Accessibility To Emergency Protective Orders And Local Joint Jurisdiction Domestic Violence Protocol 13th Judicial Circuit And District Garrard And Jessamine Counties
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
I.  Uniform Protocol for Handling Cases
 	A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 	B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	C.  Domestic violence matters may be reassigned from the district court division to circuit/family court when there is a dissolution/custody proceeding pending.
 	D.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
 	E.  Domestic violence cases may be reassigned or transferred to another circuit, consistent with FCRPP 12, when there is a pending dissolution or custody matter in the other Circuit. Any emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
II.  Twenty-Four Hour Accessibility
 	A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
Jessamine County Circuit Court Clerk
Garrard County Circuit Court Clerk
Any law enforcement officer
Any victim's advocate
 	B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
Any law enforcement officer
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The Family Court Judge, the District Court Judge, the Circuit Court Judge or the Trial Commissioner, based upon availability.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The Family Court Judge, the District Court Judge, the Circuit Court Judge or the Trial Commissioner, based upon availability.
 	E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 	F.  The schedule for domestic violence hearings is as follows:
Garrard Circuit Court
Each Friday beginning at 3.00 PM.
Jessamine Circuit Court
Each Wednesday beginning at 3.00 PM.
III.  Contempt Proceedings
 	A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
The Office of the Circuit Court Clerk in the county where the action is pending.
 	C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
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Rule I.  Citation of Rules.
Text
These rules may be cited as Local Rules of the Thirteenth Judicial Circuit or abbreviated as “LR13JC”.
Rule II.  Motion Practice.
Text
2.10.  Motion Days are classified as Civil and Criminal and, as a general rule, are held in each county within the Circuit on the following schedule:
 	(a)  CIVIL MOTION DAYS: 9:00 a.m. 
 		(1)  Jessamine: Thursday before the Second and Fourth Friday of each month.
 		(2)  Garrard: First Friday of each month.
 	(b)  CRIMINAL MOTION DAYS: 
 		(1)  Jessamine: Second and Fourth Friday of each month.
 		(2)  Garrard: All criminal cases shall be set for the First Friday of each month at 10:00 A.M. and the Third Friday of each month at 9:00 A.M.
2.20.  MOTION RULES. 
 	(a)  All motions shall be scheduled for Motion Day, except as follows:
 		(1)  Motions for default judgment. CR 5.01.
 		(2)  Motions for action upon Commissioner's Reports, but only if all parties not in default agree in writing to submit the matter to the Court and waive service and notice requirements otherwise required by CR 53.06. To request action upon Commissioner's Reports before expiration of the ten (10) day period, all parties must also specifically waive that requirement.
 		(3)  Ex parte motions authorized by rule or statutes.
 	(b)  Motions and notice thereof shall be served at least seven (7) days prior to the time specified for the hearing, except for good cause shown. All motions are to be copied to the Court.
 	(c)  Motions shall be filed with the Circuit Clerk on or before close of business of the third day preceding the motion.
 	(d)  The orders and rulings written on the docket and signed by the Court shall constitute the entire order of the Court unless it is noted on the docket that a supplemental order or ruling is to be filed. If counsel is directed to prepare an order, it shall be done and left at the Clerk's office within five (5) days of the ruling. Counsel shall submit the appropriate number of copies along with the original.
 	(e)  In the event a Motion Day is cancelled for any reason, all cases shall automatically be re-docketed for the next regular Motion Day and shall be scheduled before subsequently filed motions.
 	(f)  Both civil and criminal motions shall be docketed and heard in the county where action is filed unless:
 		(1)  The matter is of an emergency nature and the grounds for the emergency are stated in the motion;
 		(2)  The motion and notice requirements are complied with; and
 		(3)  The record is made available as required by Kentucky Rules of Procedure. CR 79.05.
 	(g)  Attorneys are encouraged to prepare summons to assist the Clerk in issuance of same.
Rule III.  Master Commissioner.
Text
3.10.  GENERAL REQUIREMENT. Judicial sales referred to the Master Commissioner(s) of the Garrard and Jessamine Circuit Court shall be conducted in accordance with the Administrative Procedures of the Court of Justice (AP) Part IV and Rule III herein as follows:
The Master Commissioner(s) of the Garrard and Jessamine Circuit Court shall not set sale dates until the party requesting the sale date has provided the following:
 	(1)  Payment to the Master Commissioner for the estimated costs of each sale in the amount of Seven Hundred and Fifty Dollars ($750.00). Any additional expense requested by the party seeking a date of sale will be addressed on an individual basis by the Master Commissioner.
 	(2)  A legal description of the property(ies) to be sold with a street address or a brief description of its location if no property address is available, AND any number(s) assigned to the property/parcel by the tax assessor for purposes of identification and record keeping such as the parcel or property identification number.
 	(3)  The name and address of each person or entity who is to be served notice by the Master Commissioner.
 	(4)  The name of the party or parties whose interest is being sold or conveyed.
 	(5)  The source of title of the party or parties whose interest is being sold or conveyed.
3.20.  JUDGMENTS AND ORDERS OF SALE. The terms of sale to be stated in all Judgments and Orders of Sale and are as follows:
 	(1)  The terms of the sale shall be either cash or ten (10%) percent of the purchase price in the form of a cash deposit at the time of sale and balance of the purchase price on a credit of 30 days. If the purchaser elects to take credit for the balance, then the purchaser will be required to execute a bond at the time of sale and furnish sufficient surety thereon approved by the master commissioner prior to the sale to secure the unpaid balance of the purchase price. Pursuant to KRS 426.705 the bond shall be for the unpaid balance of the purchase price and bear interest at the rate the judgment bears, from the date of sale until paid.
 	(2)  The purchaser shall be required to assume and pay all taxes levied against said property for the current tax year and all subsequent years. The property shall be sold “as is”, “where is” and without warranty. Possession shall pass to the purchaser upon delivery of deed. Risk of loss shall pass to the purchaser upon execution of bond of sale or payment of the purchase price in full whichever occurs first.
 	(3)  The property shall be sold free and clear of any right, title or interest of all parties to the action and all liens and encumbrances thereon of any party to the action. The sale of the real estate shall be made subject to all zoning and building regulations, restrictions, ordinances, easements, covenants, and rights-of-way, of record or otherwise.
3.30.  ORDERS OF DISTRIBUTION. Orders of Distribution of funds held by the Master Commissioner shall:
 	(1)  Set forth the amounts collected, including the advance costs deposit referenced in 3.10(1) herein.
 	(2)  If disbursements are to be made to a taxing authority, then the taxing authority with the outstanding tax bill number and year must be listed in the Order of Distribution and copy of the tax bill or bills and the amounts due upon disbursement must be furnished to the Master Commissioner.
 	(3)  The preparation of the Order of Distribution shall be the responsibility of the lien holder of first priority and shall address all secondary lienholder's interests.
If the amount of a secondary lienholder's interest is unknown, then that is to be stated in the Order of Distribution and the balance is to be held by the Master Commissioner pending further Orders of the Court.
History
Amended December 4, 2017.
Rule IV.  Criminal Matters.
Text
4.10.  GUILTY PLEAS. 
 	A.  On a plea of guilty at any stage of the proceedings the defendant shall:
 		(1)  file a written Plea Agreement in open court;
 		(2)  file a Motion to Enter a Guilty Plea, signed in open court; and
 		(3)  tender an Order Entering Guilty Plea.
 	B.  A plea of guilty, with a recommendation from the Commonwealth, may be entered at anytime before trial but only if the Court and Clerk are notified of such by the close of the second business day prior to trial so that the jury may be properly notified. If not, a plea of guilty must be to the Indictment as charged, and no amendments or plea bargaining will be approved except for good cause shown.
4.20.  TRANSPORTATION — INCARCERATED DEFENDANTS/ WITNESSES. 
 	A.  If a defendant is not in state or federal custody, the jailer and/or sheriff of the county in which the case is pending shall, without further order, transport incarcerated defendants for arraignments, trials, diversions, probation revocation hearings, pretrials and sentencings, as indicated on the Court docket. If a defendant is in state or federal custody, the Court shall issue the transport order for arraignment, but counsel for the defendant shall submit transport orders to the Court for all subsequent appearances.
 	B.  If an incarcerated defendant desires to be present at a status hearing, motion, or any other stage of the proceedings not specifically mentioned in 4.20A, the defendant or counsel shall submit a transport order, with appropriate times and places, to the Court at least five (5) days in advance of the desired appearance.
 	C.  If any subpoenaed witness is incarcerated, the party on whose behalf the witness is to testify shall submit a transport order, with appropriate times and places, to the Court at least five (5) days in advance of the desired appearance.
Rule V.  General Rules.
Text
5.10.  VIDEO TAPE PROCEDURES. All trials and hearings in the Jessamine Circuit Court, including those before the Master Commissioner, shall be reported by video tape unless otherwise ordered. CR 98 shall apply to both Court and/or Commissioner practice.
5.20.  MEDIATION. Any judge may refer any civil case to mediation except a habeas corpus or election contest. Unless ordered otherwise, all mediations shall be conducted in accordance with Administrative Procedure XII of the Court of Justice.
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Rule 1.  Citation of Rules.
Text
These rules may be cited as “13th Judicial District Court Rules” or “13th JDCR.”
Rule 2.  Organization.
Text
A.  The District Court of the Thirteenth Judicial District is a court of continuous session, and the court shall consist of two divisions, namely:
Division One Division Two
B.  The causes in the district court shall be divided between the two divisions as equally as possible as hereinafter provided by these rules.
C.  The Judge of either division may preside and hear and determine any case or question in the other division when the Judge of that division is sick, absent from the county, or is not available.
D.  After each cause has been assigned to a division, the Judge thereof may for any reason transfer it to the other division.
E.  When two or more actions, civil or criminal, have been filed that may, as a matter of right, or may, in the discretion of the Court be consolidated, and such action or actions are pending in the other division of the Court, any party to any of the actions may, with approval of the Court, have any of the actions transferred to that division of the Court in which the first of the actions was filed or assigned. The Judge of the Court may order such transfers to be made without a motion by any of the parties.
F.  Causes in the District Court shall be assigned to the two divisions as follows:
 	1.  Probate. Probate, for purposes of these rules, means a matter assigned a “P” case number by the District Clerk. All probate matters shall be assigned and case number, and will be assigned randomly by the Clerk, unless the Court specifically gives permission to advance a matter otherwise. See Rule 31 and Appendix A, B, and C.
 	2.  Civil. Civil, for purposes of these rules, means any matter assigned a “C” case number by the District Clerk. All civil matters are assigned a case number, and will be assigned randomly by the Clerk.
Forcible Detainers shall be assigned randomly to either Division One or Division Two by the Clerk. See also Rule 3H and Appendix A, B, and C.
 	3.  Criminal and Traffic (Bonded) Criminal are any matters assigned an “F,” “M,” or a “T” case number by the District Clerk. All criminal and traffic matters shall be assigned a case number. Cases will be assigned randomly by the Clerk.
 	4.  Traffic Citations When law enforcement charges an accused by citation, he/she shall schedule the arraignment date on the fourth (4th) Wednesday, 9:00 a.m., after the date of the citation.
 	5.  Juvenile. Juvenile matters are any matters assigned a “J” case number by the District Clerk. All juvenile public offense charges shall be assigned a case and trailer number by the District Clerk. Cases will be assigned randomly by the Clerk, unless the child has previously appeared before a certain Division. If the child has a previous court history with a certain Division, then the Clerk shall assign the recent charge(s) to that Division.
If an emergency hearing is required, the District Clerk shall assign a case and trailer number to the charge(s), as well as assign it to Division One or Division Two randomly, but schedule the emergency hearing to be heard by the first available judge. Thereafter, the matter shall be heard by the Division to which the matter has been assigned by the District Clerk as noted above.
 	6.  Small Claims. Small Claims are any matters assigned an “S” case number by the District Clerk. All small claim cases shall be assigned a case number. Cases will be assigned randomly to either Division One or Division Two by the Clerk.
 	7.  Adult Mental Health. Adult Mental Health matters are any matters assigned an “H” case number by the District Clerk. All adult mental health cases shall be assigned a case and trailer number by the District Clerk. Cases will be assigned randomly to either Division One or Division Two by the Clerk, unless the Respondent has previously appeared before a certain Division. If the Respondent has a previous court history with a certain Division, then the Clerk shall assign the recent petition to that Division.
If an emergency hearing is required, the District Clerk shall assign a case and trailer number to the new petition, as well as assign it to Division One or Division Two randomly, but schedule the emergency hearing to be heard by the first available judge. Thereafter, the matter shall be heard by the Division to which the matter has been assigned by the District Clerk as noted above.
 	8.  Domestic Violence. Domestic Violence matters are any matters assigned a “D” case number by the Circuit Clerk. All domestic violence petitions shall be considered by the Family Judge or the first available judge in accordance with the local Domestic Violence Protocol. The matter shall be scheduled for hearing as set forth in the local Domestic Violence Protocol. Once all parties appear before the Family Court, that case shall remain the case of the Family Court Judge presiding on that occasion.
G.  All persons who are charged with criminal or traffic violations shall be bonded to appear, cited by peace officers to appear, or brought in custody from jail to appear before the Court as provided by order of tile Chief Judge of the District. A copy of said order, or any subsequent amendment thereto, shall be sent to all clerks jailers, local attorneys and law enforcement agencies by the Chief Judge.
Rule 3.  Motion and Motion Docket.
Text
Form of Motion and Docketing.
A.  Written motions, other than those that may be heard ex parte, and notice of the hearing thereof, shall be personally delivered at least three (3) days before the lime specified for the hearing, unless a different period is fixed by the Rules of Civil Procedure, these Rules, any applicable statute, or by Court order.
B.  The Clerk shall keep a motion docket on which he/she will docket in order all motions assigned for hearing on each motion day, either by Court order or by notice duly served. This motion docket will be called on motion day and, unless otherwise ordered, the motions will be heard in the order docketed.
C.  Every written motion, other than ones which may be heard ex parte, shall appear upon the motion docket, provided that any motion which is accompanied by an agreed order signed by counsel for all parties affected by the order shall not appear on the motion docket. All motions going to the merits of the case including motions to dismiss motions for summary judgment, motions to strike, and motions under CR 12.02, shall be accompanied by a brief statement of the grounds for the motion with citation of authorities relied upon. Failure to file a statement of grounds with supporting authorities may be grounds for overruling said motion. Any party properly served with a motion accompanied by a statement of grounds and authorities shall file a response containing a statement of grounds for opposing the motion, with citation of supporting authorities. Such response shall be filed at or prior to the time specified in the notice of hearing of the motion. Failure to file a response may be grounds for sustaining the motion. but the time for filing a response may be extended for good cause shown.
D.  If an agreed order signed by counsel for all parties affected is submitted to the Clerk prior to the call of the motion docket, counsel need not attend the call of the motion docket.
E.  Non-jury cases will be assigned for trial only upon motion, at which time the Court shall be informed of the probable duration of the trial and any conflicting obligations of counsel for the parties.
F.  At the time motions are called or heard, the record shall be tendered to the Court together with such proposed orders as the attorneys in the case think are proper.
G.  Juvenile Case. Any motions to be heard in juvenile matters must be written and filed of record on or before seven (7) days prior to the date of the requested hearing, with proper notice to all interested parties.
H.  Forcible Detainees. All forcible detainer cases must be filed with the Jessamine District Clerk's Office on or before 12:00 p.m. on the Friday before the next Thursday forcible detainer docket in order to be scheduled for that next Thursday hearing date. Any cases filed after 12:00 p.m. the Friday before the next forcible detainer docket shall be scheduled for the second next Thursday.
All forcible detainer cases must be filed with the Garrard and Lincoln District Clerk's Office on or before 12:00 p.m. on Monday a week prior to the Monday docket to be heard. Any cases filed after 12:00 p.m. shall be placed on the next second Monday.
I.  Probate Case. All probate petitions and/or motions shall be filed with the Jessamine District Clerk's Office on or before 12:00 p.m. the Wednesday directly prior to the Thursday morning hearing date, unless a different period is fixed by the Rules of Civil Procedure, any applicable statute, or by Court order.
J.  Regular weekly court schedules for Garrard, Lincoln and Jessamine County are attached to these Rules as Appendix A, B, and C, respectively.
Rule 4.  Answering Interrogatories or Requests.
Text
When answering interrogatories or request for admission, the replying party shall, as a part of his answer, set forth immediately preceding the answer, the question or the request made with respect to which such answer is given.
Rule 5.  Pretrial Diversion Program.
Text
A.  Eligibility Requirements.
 	1.  All persons charged in District Court with the commission of a misdemeanor shall be eligible for participation in the Administrative Office of the Courts Pretrial Services Diversion Program (Program) as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 		a.  The charge of violation of KRS Chapter 189A shall not be diverted;
 		b.  A person who has previously participated in a pretrial diversion program shall not be eligible for participation in the Program, unless the trial judge and prosecutor deem a defendant eligible for the Program regardless of his/her ineligibility; and
 		c.  A person who is charged with a violent offense shall not be diverted.
 	2.  Nothing in this rule shall be deemed to limit the authority of the county attorney to withdraw criminal prosecution in any given case.
B.  Participation.
 	1.  Upon consent of both the county attorney and the defendant, the trial judge shall approve participation in the Program for any individual who meets the eligibility requirements established in Section A above unless the trial judge, in his/her discretion believes that:
 		a.  There is a substantial risk that the defendant will abscond from the jurisdiction of the court prior to fulfillment of the terms of the diversion contract;
 		b.  There is substantial risk that the defendant will commit another crime prior to fulfillment of the terms of the diversion contract;
 		c.  The defendant is in need of correctional treatment that can be provided most effectively by commitment to the county jail; or
 		d.  Participation in the Program would unduly depreciate the seriousness of the defendant's crime.
 	2.  The county attorney's consent to a defendant's participation in the Program shall not be unreasonably withheld. If the county attorney refuses to consent to a defendant's participation in the Program, he/she shall state on the record the reasons therefore.
 	3.  Prior to approval for participation in the Program, the pretrial services officer shall present to the trial judge the comments and opinions, if any, of the arresting officer and/or victim of the alleged crime regarding the nature of the offense, the appropriateness of diversion, and the suggested terms of the diversion contract. While not binding on the trial judge, such comments and opinions, if any, may be considered by the trial judge in determining approval for participation in the Program.
 	4.  Upon approval for participation in the Program, the county attorney shall present to the trial judge any special terms, if any, which he/she believes should be included in the diversion contract. While such requests are not binding on the trial judge, they may be considered by the judge when approving the diversion contract.
 	5.  Upon approval for participation in the Program, the defendant must sign a diversion contract and a statement waiving his/her right to a speedy trial. Prior to signing such statements, the defendant shall be given the opportunity to consult with an attorney if he/she so desires.
 	6.  Participation in the Program shall not constitute an admission or presumption of guilt of the crime(s) charged, shall not be proof of guilt in any subsequent legal action, nor shall a Program participant be required to give a confession or admission of guilt.
 	7.  All Program records and all statements made by a defendant to the diversion officer regarding the contract shall be privileged and confidential, and shall not be admissible or discoverable for any purpose. Such information shall be exempt from subpoena. However, Program staff, the trial judge and the chief district judge may access the information for purposes of Program review, monitoring and supervision. The information shall not be released to any other person or entity without prior written consent of the trial judge or the defendant. Nothing in this paragraph shall be deemed to prohibit release of information to the victim regarding a defendant's participation in the Program.
 	8.  The fee for participation in the Program shall be in an amount set by the Director of the Administrative Office of the Courts. The court may assess the fee on a sliding scale basis upon ability to payor waive the fee entirely in the case of indigence.
C.  The Diversion Contract.
 	1.  Upon approval of participation in the Program, the defendant shall meet with a diversion officer to establish a formal contract which specifies the court-ordered conditions, the referral services to be used, the length of the contract, and, if required, the need for the defendant to make restitution, enter/complete a treatment program, or perform community service.
 	2.  Individual contract lengths shall be determined by the trial judge, not to exceed twenty-four (24) months.
 	3.  The Program participant shall be required to comply with all provisions of the diversion contract. If the Program participant fails to comply with the conditions of the contract, the diversion officer shall refer the participant to the trial judge for a determination of either termination or modification. The trial judge shall enter an order reflecting said determination. As with the original diversion contract, the participant must agree to the contract modifications, if any, prior to reinstatement. Upon termination for non-compliance, the county attorney may initiate prosecution of the defendant upon the original criminal charge(s).
 	4.  A Program participant may terminate his/her contract, at any time, by submitting a written statement indicating same. Where termination is prior to the expiration of the contract period, the diversion officer shall notify the trial judge and refer the case to the county attorney for the resumption of prosecution.
 	5.  Upon successful completion of the diversion contract, the charge(s) shall be formally and fully dismissed and all official records shall bear the notation that said charge(s) was dismissed with prejudice. The administrative record shall not be expunged, but, rather, will be retained in conformity with the Kentucky Court of Justice Records Retention Schedule.
 	6.  A Program participant will not have to appear before the court for the order of dismissal if he/she has fully completed the diversion contract; rather the pretrial services officer may appear to make his/her final report and recommend dismissal.
Rule 6.  Pre-Trial Conferences in Criminal Cases.
Text
Pre-trial conferences shall be held as a matter of course in all criminal cases in which a jury trial has been requested, and upon the motion of any party or upon the Court's order in all other cases. The attorney for the defendant shall be in attendance at the pre-trial conference and shall be prepared to discuss plea bargaining. At the pre-trial conference, the case shall be assigned for trial at a date and time certain.
Rule 7.  Plea Bargaining.
Text
The Court expects parties to complete plea negotiations before trial. Accordingly, the Court, in its discretion, may decline last-minute plea agreement. The Court also reserves the right to decline a plea agreement as permitted by law.
Rule 8.  Pre-Trial Conferences in Civil Cases.
Text
A.  Pre-trial conferences shall be held as a matter of course in all jury actions and upon the motion of either party or upon the Court's own order in all other actions.
B.  The attorneys attending the pre-trial conference shall be prepared and authorized to make such arguments, stipulations and decisions as may be required during the said conference.
C.  Except for good cause shown, before a case is heard at the pre-trial conference, the parties shall comply with the following:
 	1.  Pleadings completed and issues defined.
 	2.  Discovery proceedings complete.
 	3.  At or before the pre-trial conference, submit written instructions incorporating the parties' then understanding of the issues and the law without prejudice to the right to present further instruction as may be indicated by subsequent proceedings.
 	4.  Be prepared to stipulate certain facts as to admissibility of certain documents or other evidence or withdraw certain allegations or defenses appearing in the pleading whenever possible if same can be done without prejudice to the presentation of the case by either party.
 	5.  In tort actions involving personal injury, be prepared to exchange such medical reports and copies of medical bills or evidence of special damages as are subject to discovery under the Rules of Civil Procedure.
D.  If a pre-trial order is not entered at the time, the attorneys shall be responsible for preparation and submission of a pre-trial order, incorporating the Court's rulings, agreements or stipulations of the parties and any matter designated by the Court not later than ten (10) days following the pre-trial conference. The Court may require each party to submit a trial brief consisting of a short memorandum of his/her view of the facts and law, and, if so the Court shall fix the time for filing such briefs in the pre-trial order.
E.  If the parties have not complied with the provisions of these rules, the Court may decline to set the case for trial, refuse to continue the trial of the case, or take such other actions as the Court deems appropriate.
Rule 9.  Instructions to Juries.
Text
In both civil and criminal cases, all parties shall submit proposed instructions to the Court no later than the conclusion of the proof in the case. Notwithstanding the foregoing, the parties may tender agreed instructions to the Court.
Rule 10.  Jury Payments As Costs.
Text
Whenever the parties to a civil action, which has been assigned a date certain for jury trial, settle the case or plan to ask the Court to cancel the trial for any reason, they shall immediately notify the Clerk that a jury will not be necessary for their case on that date. Failure to notify the Clerk of same in time for the Clerk to notify the jury not to appear will result in the full cost of all jury fees paid to jurors who appear for jury service on that case being taxed as costs, and each party to the action paying a pro-rata share of said costs. A criminal defendant who fails to appear at his/her scheduled jury trial may be ordered to pay the full cost of all jury fees.
Rule 11.  Default Judgments.
Text
A party seeking a judgment by default where Rules 55.01, 5.01, or 5.03 of the Kentucky Rules of Civil Procedure apply shall file a written motion for such a judgment. The motion must be accompanied by a certificate of the attorney that no papers have been served upon him by the party in default.
When a case is submitted for judgment by default the entire record in the case and the proposed judgment shall be delivered to the Court by the party seeking the judgment.
Rule 12.  Withdrawal of Attorneys.
Text
In any case in the Thirteenth Judicial District, an attorney who has appeared at any stage of the proceeding in the case who has been noted as attorney of record by the Clerk, may not hereafter withdraw as attorney of record in that pending case or fail to appear at any subsequent proceeding in that case, unless the attorney has appeared before the Court seeking permission to withdraw as counsel of record. If a notice of appeal has been filed of record in a civil or criminal matter, the attorney will not be permitted to withdraw as attorney of record until the appeal has been perfected or dismissed by the Circuit Court. If the Court, at a hearing, grants the motion, the attorney permitted to withdraw as attorney of record shall tender to the Court an order permitting the attorney's withdrawal.
In all divisions of the Court, the motion shall be in writing and properly noticed for hearing before the Court. In criminal and traffic cases, the notice to the defendant/client shall inform the defendant that he/she must personally appear in court for the hearing on the motion to withdraw if substitute counsel has not entered an appearance by that time.
Rule 13.  Entry of Orders and Judgments.
Text
Unless an order is tendered and signed in open court, an order or judgment in conformity therewith shall be attested by counsel for all parties thereto as in conformity to the ruling or opinion, and shall be presented to the Court. If the party against whom the order of judgment is to be entered is not represented by counsel, or is represented by counsel who declines to attest the order of judgment, such fact shall be endorsed thereon.
When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. Counsel preparing the order of judgment shall also deliver to the Clerk a sufficient number of copies to permit the Clerk to complete service thereof when required by CR 77.04 of the Kentucky Rules of Civil Procedure. Counsel may waive service of any order or judgment, and notice of entry.
All orders and judgments in criminal cases shall be ordered mailed on the day of entry to all parties and counsel of record if said order or judgment is not entered on the Court calendar for that day or not delivered in open court.
Rule 14.  Small Claims Practice.
Text
Practice before the Small Claims division of District Court shall be in conformity with the provisions of KRS 24A.200 to KRS 24A.360 inclusive. Settlement reached prior to trial shall be in writing and done in conformity with the settlement agreement form obtainable from the office of the District Court Clerk of the Small Claims division.
Rule 15.  Dismissal of Action for Failure to Prosecute.
Text
When any civil action or small claims action has remained on the civil docket for one (1) year without any steps being taken indicating an intention to prosecute said action, the actions may be dismissed for want of prosecution on motion of either party, or on the Court's own motion.
Rule 16.  Effective Date.
Text
These rules shall apply with full force and effect to all actions filed or pending in the Thirteenth Judicial District immediately upon approval of the Chief Justice of the Supreme Court.
Appendix A
Garrard District Court Schedule of Regular Weekly Docket
Text

 Monday 9:00 a.m. Criminal and Traffic Arraignments, Pre-trial Conferences, Preliminary Hearings, Probate, Forcible Detainers Tuesday 9:00 a.m. Jury Trials (including Adult Mental Health matters) 11:00 a.m. Juvenile Proceedings – Public Offenses Adult Mental Health hearings Thursday 1:00 p.m. Pre-trial Conferences, Civil/Criminal Motions, Small Claims, Civil Actions, Probate, Preliminary Hearings
Click to view table.
Appendix B
Lincoln District Court Schedule of Regular Weekly Docket
Text

 Monday 1:00 p.m. Criminal and Traffic Arraignments, Probate, Forcible Detainers 2:00 p.m. Preliminary Hearings Tuesday 1:00 p.m. Juvenile Proceedings – Public Offenses and Mental Health hearings Adult Mental Health hearings Wednesday 9:00 a.m. Jury Trials (including Adult Mental Health matters) Thursday 9:00 a.m. Pre-trial Conferences, Civil/Criminal Motions, Small Claims, Probate
Click to view table.
Appendix C
Jessamine District Court Schedule of Regular Weekly Docket
Text

 Monday   9:00 a.m. Juvenile Proceedings – Public Offenses and Mental Health matters   11:00 a.m. Adult Mental Health hearings   1:00 p.m. Interpreter's Docket   2:00 p.m. Preliminary Hearings Tuesday   8:30 a.m. Pre-trial Conferences, Criminal/Traffic   9:00 a.m. Pre-trial Conferences, Criminal/Traffic   10:00 a.m. Bench Trials (Criminal/Traffic), Bond forfeiture hearings, Criminal Suppression hearings, Show Cause/Probation Violation Hearings Wednesday   9:00 a.m. Arraignments – Traffic   1:30 p.m. Small Claims, Forcible Detainers Thursday   9:00 a.m. Arraignments – Criminal (Bonded)   10:30 a.m. Probate, Civil Cases, Mental Health Matters Friday   9:00 a.m. Jury Trials (including Adult Mental Health matters)
Click to view table.
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Preamble
I.  Citation of Rules. 
II.  Composition of Circuit. 
III.  Case Assignments. 
IV.  Motion Days. 
V.  Jury Terms. 
Text
Since the Civil Rules set forth all basic requirements for the operation of Circuit Courts, these special or local rules are intended to direct procedural matters not specifically addressed in the Civil Rules, yet necessary to expedite the business of the courts. The efficacy of the local “Rules of Practice and Procedure of the Fourteenth Judicial Circuit” in facilitating the Court's business has been demonstrated over the thirteen years since they were last approved in October of 1987. This present revision of the “Local Rules” was largely mandated by the addition of a second judgeship to the Fourteenth Circuit in January, 2000. This revision does not substantially alter the previous rules, but rather attempts to codify those “housekeeping” procedures attendant to the partition of the Court into two separate Divisions.
All persons practicing in the Fourteenth Judicial Circuit should acquaint themselves with and comply with and be governed by these Local Rules.
I.  Citation of Rules.
Text
These Rules may be cited as RBSWJC or Rules of Bourbon, Scott, Woodford Judicial Circuit.
II.  Composition of Circuit.
Text
A.  The Fourteenth Judicial Circuit, consisting of the Bourbon Circuit Court, Scott Circuit Court and Woodford Circuit Court, shall be composed of a criminal branch and a civil branch. The criminal branch shall have exclusive jurisdiction of all criminal causes and the civil branch shall have jurisdiction of all other causes within the jurisdiction of the Circuit Court.
B.  Divisions
The Fourteenth Judicial Circuit is court of continuous session. It consists of two (2) numbered divisions.
C.  Division One shall be presided over by the judge elected in January, 1998, and his successors.
D.  Division Two shall be presided over by the judge elected in January, 2000, and his successors.
III.  Case Assignments.
Text
A.  All odd-numbered cases existing in January, 2000, shall be assigned to Division One; and
B.  All even-numbered cases existing in January, 2000 shall be assigned to Division Two.
C.  Civil Cases
 	1.  In each county cases shall be assigned to each division by a drawing to be conducted periodically by the Circuit Clerk of that county.
 	2.  Except as otherwise directed by the Court, any case dismissed that is later refiled will be assigned to the same division.
 	3.  Adoption cases shall be assigned as civil cases.
D.  Criminal Cases
 	1.  Upon return of indictments, the presiding judge shall deliver the same to the clerk who shall assign them to each division in the same manner as the civil cases are assigned.
 	2.  For purposes of case assignment, multiple indictments for the same defendant or defendants on charges growing out of same or similar alleged facts shall be considered as one case even though other defendants may be named in one or more of the same. An indictment naming one or more defendant shall also be considered as one case.
 	3.  All appeals shall be assigned in the same manner as the civil and criminal cases are assigned.
E.  Ex Parte Applications
In ex parte applications for orders of attachment, restraining orders, appointment of guardian ad litem, and emergency situations, said matter may be presented to the nearest available judge without regard to which division the case may have been previously assigned.
F.  Disqualifications and Recusals
 	1.  In all instances where the judge otherwise assigned to the case is disqualified by motion and affidavit of a litigant or attorney, the procedure provided by statute shall be followed.
 	2.  In those instances where the judge otherwise assigned to the case recuses him/herself from the case, the judge of the other division shall preside over the case.
 	3.  In the event of recusal, absence or illness of the judges of both divisions, the Chief Judge of the Bluegrass Region shall be requested to appoint a special judge to preside over the case.
G.  Balancing of Dockets
In the event the dockets of the two (2) divisions become disparate in workload due to unduly burdensome cases or unanticipated problems in one of the divisions, or other good and sufficient reason, the Chief Judge may make such reassignments of cases as will aid in the expeditious disposition of cases and the orderly flow of Court business.
H.  Separate Dockets
The clerk of each Circuit Court shall maintain a separate civil motion docket and a separate criminal motion docket for each division of the Court.
IV.  Motion Days.
Text
A.  Motion Days shall be held in each division of each Circuit Court at least once every month.
B.  Bourbon Motion Days
 	1.  Civil Motions shall be held on the first Tuesday of the month:
 		a.  at 9:00 A.M. in Division One; and
 		b.  at 1:00 P.M. in Division Two.
 	2.  Criminal Motions shall be held on the second Tuesday of the month:
 		a.  at 9:00 A.M. in Division One; and
 		b.  at 1:00 P.M. in Division Two.
C.  Scott Motion Days
 	1.  Civil Motions shall be held on the first Thursday of the month:
 		a.  at 9:00 A.M. in Division One; and
 		b.  at 1:00 P.M. in Division Two.
 	2.  Criminal Motions shall be held on first Monday of the month:
 		a.  at 9:00 A.M. in Division One; and
 		b.  at 3:00 P.M. in Division Two.
D.  Woodford Motion Days
 	1.  Civil Motions shall be held on the second Wednesday of the month:
 		a.  at 9:00 A.M. in Division One; and
 		b.  at 1:00 P.M. in Division Two.
 	2.  Criminal Motions shall be held on the first Wednesday of the month:
 		a.  at 9:00 A.M. in Division One; and
 		b.  at 1:00 P.M. in Division Two.
E.  If a regular Motion Day falls on a legal holiday, said Motion Day shall be held on the following day unless otherwise ordered by the Court.
V.  Jury Terms.
Text
A.  A petit jury panel and a grand jury shall be impaneled in each county three times during the year and at such other times as the Court may deem necessary. The dates the grand jury and the petit jury panel are impaneled are the first Friday (unless otherwise directed by the Court) of the following months:
 	1.  Bourbon County: January, April, September
 		a.  The judge of Division One shall preside over the jury sessions of the Bourbon Circuit Court during:
 		 	i.  the month of April in odd-numbered years; and
 		 	ii.  the months of January and September in even-numbered years.
 		b.  The judge of Division Two shall preside over the jury sessions of the Bourbon Circuit Court during:
 		 	i.  the months of January and September in odd-numbered years; and
 		 	ii.  the month of April in even-numbered years.
 	2.  Scott County: February, May, October
 		a.  The judge of Division One shall preside over the jury sessions of the Scott Circuit Court during:
 		 	i.  the month of May in odd-numbered years; and
 		 	ii.  the months of February and October in even-numbered years.
 		b.  The judge of Division Two shall preside over the jury sessions of the Scott Circuit Court during:
 		 	i.  the months of February and October in odd-numbered years; and
 		 	ii.  the month of May in even-numbered years.
 	3.  Woodford County: February, July, November
 		a.  The judge of Division One shall preside over the jury sessions of the Woodford Circuit Court during:
 		 	i.  the months of February and November in odd-numbered years; and
 		 	ii.  the month of July in even-numbered years.
 		b.  The judge of Division Two shall preside over the jury sessions of the Woodford Circuit Court during:
 		 	i.  the month of July in odd-numbered years; and
 		 	ii.  the months of February and November in even-numbered years.
B.  Upon return of indictments, the presiding judge shall deliver them to the Circuit Clerk, who shall assign them to each division in the same manner as civil cases are assigned.

Rules for Civil Actions
VI.  Assignment of Civil Jury Cases.
Text
The presiding Court may assign any action to a day certain for trial by jury or for a pretrial conference, or make such other order as may be appropriate. Unless there are exceptional reasons, jury actions shall be assigned at least two (2) weeks in advance of trial.
VII.  Settlement Conferences.
Text
A.  The Court may, at its discretion, order settlement conferences in civil cases. All clients and principals must be in attendance. When an insurer is defending, a representative of the carrier or counsel with full authority up to the policy limits must also be present.
B.  All parties shall prepare and submit to the judge a written statement of the facts that prove right of recovery, items and amounts of special damages, nature and extent of injuries incurred and claimed residuals documented by a medical report when possible, any wage loss claims showing method of computation, and any claim for future medical expenses and earnings lost. It also shall include the last demand and offer made.
VIII.  Pretrial Conference in Civil Cases.
Text
A.  Pretrial conferences shall be held as a matter of course in all jury actions and upon the motion of either party or upon the Court's own motion in all other actions.
B.  Pretrial conferences in all jury actions shall be assigned to be held at such time as shall be designated by the Court. The attorney attending the pretrial conference shall be familiar with the case and shall be prepared and authorized to make such arguments, stipulations and decisions as may be required during the conference.
C.  Except for good cause shown, before a case is heard at the pretrial conference, the parties shall comply with the following:
 	1.  Pleadings completed and issues compiled.
 	2.  Discovery proceedings complete.
 	3.  At or before the pretrial conference, submit written instructions incorporating the parties' then written understanding of the issues in the law without prejudice to the right to present further instructions as may be indicated by subsequent proceedings.
 	4.  Be prepared to stipulate certain facts as to admissibility of certain documents or other evidence or withdraw certain allegations of the defenses appearing in the pleading whenever possible and if it can be done without prejudice to the presentation of the case by either party.
 	5.  In tort actions involving personal injury, be prepared to exchange such medical reports and copies of medical bills or evidence of special damages as are subject to discovery under the Civil Rules.
D.  If a pretrial order is not entered at the time, the attorneys shall be responsible for preparation and submission of a pretrial order, incorporating the Court's rulings, agreements or stipulations of the parties in any matter designated by the Court not later than ten (10) days following the pretrial conference. The Court may require each party to submit a trial brief, consisting of a short memorandum of his/her view of the facts and law on which s/he will rely and, if so, the Court shall fix the time for filing such briefs in the pretrial order.
E.  At the pretrial conference, any action may be assigned or reassigned to a definite date for trial and the Court shall consider the following:
 	1.  If the parties have not complied with the provisions of these Rules, the Court may decline to set the case for trial, and refuse to continue the trial of the case, or take such other action as may be deemed appropriate.
 	2.  Cases that have been previously assigned for trial and continued shall not be given preference as to trial date, except in those cases where good cause appears for giving such preference.
F.  The conclusion date of a trial or hearing in which a commissioner or hearing officer presided shall be that date when an order of submission is entered by such commissioner or hearing officer.
IX.  Procedure on Rules for Contempt.
Text
The proper procedure in procuring a rule for contempt is as follows:
A motion should be filed asking for the rule and this should be supported by a sufficient affidavit showing that applicant is entitled to the rule. When this motion and affidavit are filed, a rule may be issued ex parte, which rule shall not come on for hearing sooner than five (5) days after the date that the rule is served, unless otherwise ordered, and no rule shall be heard unless it has been served on the person in contempt by an officer authorized to serve a summons. The rule shall contain a short statement of the grounds for its issuance.
X.  Dismissal of Action for Failure to Prosecute.
Text
To conform to the provisions of Civil Rule 41.02 and Civil Rule 77.02(2), any cause which has remained on the docket for a period of one year with no action being taken, may be dismissed for failure to prosecute on the motion of either party or on the Court's own motion.
XI.  Court Reporter.
Text
The Circuit Judge or the Circuit Clerk shall arrange for a court reporter to be present at all criminal rule days and at all trials, both civil and criminal, and by the Court and by jury. Should a party want a court reporter to be present at any civil hearing, the responsibility for arranging for a court reporter shall lie with that party.
XII.  Records of Proceedings.
Text
In all cases in which the court reporter has made stenographic notes of the proceeding, upon motion of any party, the Court shall order the court reporter to make a full and accurate transcript of the proceedings as may be required. In the absence of such motion, the court reporter will be under no duty to prepare any transcript or copies thereof of any proceedings. Any order directing the court reporter to file a transcript of any proceeding shall specify which party shall pay for the transcript and any copies thereof.
XIII.  Motions and Motions Docket.
Text
Form of Motion and Docketing
 	A.  Written motions other than those that may be heard ex parte, and notice of hearing thereof, shall be served at least six (6) days before the time specified for the hearing, unless a different period is fixed by the Civil Rules, any applicable statute, or by Court order.
 	B.  Each motion shall be assigned for hearing on the first motion date at which it can be lawfully heard under the Civil Rules, these Local Rules and any applicable statute, unless otherwise ordered. Notice of the motion shall specify the date, time and place of the hearing.
 	C.  The Circuit Clerk shall keep a motion docket for each division of the Court, on which s/he shall docket in order all motions assigned for hearing on each motion day, either by Court order or by notice duly served. This motion docket shall be called on motion day and, unless otherwise ordered, the motions will be heard in the order docketed.
 	D.  Every motion, other than ones which may be heard ex parte, shall appear upon the motion docket; except that any motion which is accompanied by an agreed order signed by counsel for all parties affected by that order, shall not appear on the motion docket. All motions going to the merits of the case, including motions to dismiss, motions for summary judgment, motions to strike and motions under Civil Rule 12.02 shall be accompanied by a brief statement of the grounds for the motion with citation of authorities relied upon. Failure to file a statement of grounds with supporting authorities may be grounds for overruling the motion. Any party properly served with a motion accompanied by a statement of grounds and authority shall file a response containing a statement of grounds for opposing the motion with citation of supporting authorities. Such response shall be filed at or prior to the time specified in the notice of hearing of the motion. Failure to file a response may be grounds for sustaining the motion, but the time for filing a response may be extended for good cause shown.
 	E.  If an agreed order signed by counsel for all parties affected is submitted to the Circuit Clerk prior to the call of the motion docket, counsel need not attend the call of the motion docket.
 	F.  Non-jury cases will be assigned for trial only upon motion at the call of the motion docket, at which time the Court shall be informed of the probable duration of the trial or any conflicting trial obligations of counsel for the parties.
 	G.  No motion or actions shall be placed on the motion docket unless a notice is filed or request made before the close of business, at least six (6) days preceding the motion day designation on the notice, and at said hour the Clerk shall sign the docket on the line after the last entry.
 	H.  Copies of out-of-state authorities or federal cases cited in briefs to the Court shall be attached to the briefs or memorandum for the Court and counsel.
 	I.  Copies of the relevant portions of depositions relied upon in briefs to the Court shall be attached to the briefs or memorandum for the Court and counsel.
XIV.  Entry of Orders and Judgments.
Text
Whenever any ruling is made or opinion rendered, an order or judgment in conformity therewith shall be attested by counsel for all parties thereto as in conformity to the ruling or opinion, and shall be presented to the Court. If the party against whom the order or judgment is to be entered is not represented by counsel, or is represented by counsel who declines to attest the order or judgment, such facts shall be endorsed thereon. All proposed orders, tendered by an attorney to another attorney, must be returned within seven (7) days to the tendering attorney, either signed or marked refused to sign.
When signed by the judge, the order or judgment shall be delivered to the Clerk for entry. The counsel preparing the order or judgment shall also deliver to the Clerk a sufficient number of copies, together with properly addressed stamped envelopes to permit the Clerk to complete service thereof when required by Civil Rule 77.04. Counsel may waive service of any order or judgment, and notice of entry.
XV.  Default Judgment.
Text
Except as provided for in Article XXXVIII of these Rules, a party seeking a judgment by default where Rules 55.01, 5.01 or 6.03 of the Civil Rules apply, shall file a written motion which must appear on the motion docket. Said motion must be accompanied by a certificate of the attorney that no papers have been served upon him by the party in default. The judgment, when presented to the Court, must also contain a certification by the attorney for the party seeking such a judgment that no papers have been served upon him by the party in default.
When a case is submitted for judgment by default, the entire record in the case and the proposed judgment shall be delivered by the party seeking judgment.
XVI.  Motions, Pleadings and Briefs.
Text
All motions, pleadings and orders shall be typewritten on 16 lb. or heavier white opaque unglazed paper, 8½" - 11", and the ink shall be sufficiently dark so as to be easily legible. All motions, pleadings and orders shall be double-spaced, except for legal descriptions of real property, and shall be written in not smaller than a 12 point font.
XVII.  Answering Interrogatories or Requests.
Text
When answering interrogatories or requests for admissions, the replying party shall, as part of his/her answer, set forth immediately preceding the answer, the question or request made with respect to which the answer is given.
XVIII.  Depositions.
Text
All depositions shall be filed with the Circuit Clerk in which the action is pending, or send it by registered mail to the Clerk for filing.
XIX.  Exhibits to Pleadings.
Text
If any exhibit or copy thereof, referred to in a pleading as part thereof, be not filed and served upon the opposing party if service is required of the pleadings, the opposing party shall not be required to file a responsive pleading thereto until the same shall have been filed, and a copy thereof delivered to him or to his counsel. The opposing party, at his/her election, may require such exhibit be filed under the penalty of the complaint, or if referred to in any other pleading, of such other pleading being stricken from the record. Photostatic copies of exhibits may be used if legible.
XX.  Order of Submission.
Text
A.  Upon submission of any action to the Court for final judgment, the parties shall prepare and present to the Court an order of submission setting forth in particular the issue or issues on which the action is submitted.
B.  An action shall be submitted only upon the entry of an order of submission.
C.  No further pleadings, proof or briefs shall be filed after the entry of the order of submission, unless ordered or allowed by the Court for good cause shown.
D.  The Court may, but need not, pass upon any such motion before such order of submission.
E.  The conclusion date of a trial or hearing in which a commissioner or hearing officer presided, shall be that date when an order of submission is entered by such commissioner or hearing officer.
XXI.  Alternate Dispute Resolution.
Text
A.  PREAMBLE AND SCOPE
The Courts of the Fourteenth Judicial Circuit find that under some circumstances the process known as mediation may provide an efficient and cost-effective alternative to traditional litigation and, further, that the wise and judicious use of mediation may benefit litigants. Mediation is intended to help both litigants and the Courts facilitate the settlement of disputes. Litigants should participate in good faith, and in an earnest attempt to resolve their differences. This Rule refers to mediation. Nothing in this Rule shall prohibit parties from resolving disputes through other methods. However, in any case where one party may pose a risk of harm to another party or family member, mediation should not be used.
B.  MEDIATION DEFINED
Mediation is an informal process in which a neutral third person(s) called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving and exploring settlement alternatives.
C.  REFERRAL OF CASES TO MEDIATION
At any time on its own motion or on motion of any party, the Court may refer a case or portion of a case for mediation. In this decision, the Court shall consider:
 		1.  the stage of the litigation, including the need for discovery, and the extent to which it has been conducted;
 		2.  the nature of the issues to be resolved;
 		3.  the value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of on-going relationships;
 		4.  the willingness of the parties to mutually resolve their dispute;
 		5.  other attempts at dispute resolution; and
 		6.  the ability of the parties to participate in the mediation process.
D.  NO STAY OF PROCEEDINGS
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.
E.  APPOINTMENT OF MEDIATOR
Within fifteen (15) days of referral, the parties shall agree on a mediator or a mediation service. If the parties cannot agree, they shall notify the Court, which will select a mediator or mediation service.
F.  MEDIATOR COMPENSATION
The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, the fee of the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator. Unless otherwise agreed by the parties, or ordered by the Court, the parties shall equally divide the mediator's professional fees.
G.  MEDIATION PROCEDURE
Following selection of the mediator, the mediator shall set an initial mediation conference within thirty (30) days. The mediation conference shall be held in the county in which the case is pending, or at a site agreed upon by the parties. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
H.  ATTENDANCE AT MEDIATION CONFERENCE
The parties must attend the mediation conference. Counsel shall attend the mediation conference unless otherwise agreed to by the parties and the mediator, or ordered by the Court.
 		1.  If a party is a public entity, it shall appear by the physical presence of a representative with full authority to negotiate on behalf of the entity, and to recommend settlement to the appropriate decision making body or officer of the entity.
 		2.  If a party is an organization other than a public entity, it shall appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation.
 		3.  If any party is insured for the claim in dispute, that party shall also be required to have its insurer(s) present by the physical presence of a representative of the insurance carrier(s) who is not that carrier's outside counsel, and who possesses full settlement authority.
The foregoing requirements of attendance may be varied only by stipulation of the parties, or by order of the Court for good cause shown.
I.  COMPLETION OR TERMINATION OF MEDIATION
The mediator may terminate the mediation conference after a settlement is reached, or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by agreement of the parties, their counsel and the mediator, or by order of the Court.
J.  REPORT TO THE COURT
The mediator shall report to the Court that the mediation has not occurred, has not been completed, or has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of a settlement.
K.  AGREEMENT
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
L.  CONFIDENTIALITY
 	1.  Mediation sessions shall be closed to all persons other than the parties, their legal representatives and other persons invited by the mediator with the consent of the parties.
 	2.  Mediation shall be regarded as settlement negotiations for purposes of K.R.E. 408.
 	3.  Mediators shall not be subject to process requiring the disclosure of the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature except on order of the Court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties.
 	4.  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or applicable law.

Rules for Criminal Actions
XXII.  Criminal Arraignments.
Text
A.  Subsequent to the return of indictments and case assignments, the judge of each division shall conduct arraignments on those cases which have been assigned to him/her, set bail and decide other matters appropriate at that time.
B.  Unless otherwise ordered, all defendants shall be arraigned in open court on the first criminal motion day following the return of an indictment or information unless there is insufficient time to give adequate notice of the arraignment, in which case the defendant will be arraigned at the following criminal motion day or as directed by the Court.
C.  Both the defendant and his/her attorney must be present at the arraignment. If the defendant is not represented by an attorney, the Court shall, before his/her arraignment, appoint counsel to represent him/her at the arraignment.
D.  The attorney appearing for the defendant at the arraignment shall represent the defendant in all future stages of the proceedings. An attorney shall not withdraw from employment after arraignment in a criminal proceeding without permission of the Court.
XXIII.  Pretrial Conferences in Criminal Cases.
Text
A.  Following every arraignment, a pretrial conference shall be held as a matter of course in all criminal cases.
B.  The prosecutor trying the case, the defendant's attorney and the defendant shall be in attendance at all pretrial conferences, and shall submit such written motions as s/he expects to offer in the case. No additional motions shall be offered after the pretrial conference, except by leave of the Court upon a showing of excusable neglect, or if it concerns a matter of which s/he was not aware or which did not come to his/her attention prior to the time of the pretrial conference, or in the interests of justice.
XXIV.  Trials in Criminal Cases.
Text
A.  Should the prosecutor attending the pretrial conference tender a plea recommendation, the Court shall set the case for the next Motion Day for either the entry of a plea or the setting of a trial date.
B.  The Court may, at any time, reassign the trial of a criminal case to another date.
XXV.  Plea Agreements.
Text
All plea agreements between the Commonwealth and the defendant shall be reduced to writing and submitted to the Court prior to the entry of pleas made pursuant to such agreements.
XXVI.  Withdrawal by Retained Counsel from Criminal Cases on Appeal.
Text
A.  Retained counsel shall secure permission of the Court before withdrawing as counsel for any defendant who has appealed a judgment of conviction.
B.  Before permission to withdraw is granted, it shall be the responsibility of retained trial counsel to prepare and file the following:
 	1.  Notice of Appeal pursuant to Criminal Rule 12.04 and Civil Rule 73.02;
 	2.  Motion, Affidavit and Order for leave to appeal In Forma Pauperis;
 	3.  Order directing preparation of the transcript; and
 	4.  Order substituting the Public Defender's Office as counsel on appeal.
XXVII.  Probation Installment Payment Allocation.
Text
Unless otherwise ordered, when a defendant who has been sentenced to a sentence of probation makes an installment payment to the Circuit Court Clerk, the Clerk is directed to allocate said payment in the following order:
 	A.  Payment of all Court costs.
 	B.  Payment of the Crime Victim Compensation Fee.
 	C.  Restitution ordered by the Court.
 	D.  Attorney fees to the Public Defender's Office.
 	E.  Probation Supervision Fee.

Rules for Domestic Relations Matters
XXVIII.  Commissioner for Domestic Relations Matters.
Text
The Fourteenth Judicial Circuit shall utilize a Commissioner for Domestic Relations Matters (“CDRM”) to hear all matters pertaining thereto.
 	A.  Appointment, Term and Qualification
The CDRM shall be appointed by the Chief Circuit Judge pursuant to Civil Rule 53.03 and shall have been licensed to practice law for at least eight (8) years at the time of the appointment.
 	B.  Duties of the CDRM
The CDRM shall:
 		1.  Hear all domestic relations matters filed in this Circuit and such other pending domestic relations cases as may be referred to him by the Court, excepting adoption cases or termination of parental rights cases.
 		2.  Assign all such cases for hearing on proper motion, or on his own motion, in the respective counties of the Circuit in the Circuit Courtroom thereof or, in his discretion, at such other places in the Courthouse as may be deemed appropriate. All hearings shall be conducted in the county of the Circuit where the action is filed, except upon agreement of the parties.
 		3.  After hearing all matters, submit his Findings of Fact, Conclusions of Law and Recommendations to the Court, within 30 days of final submission to the Commissioner of all evidence, arguments, or other documents ordered to be submitted.
 		4.  Not hear or consider any proceedings until all costs, including the Commissioner's fee and the reporter's fee, if any, have been paid and payment endorsed on the record by the Circuit Clerk.
 		5.  Be permitted to execute Orders and to make rules of procedure to expedite the assignment, hearing and final disposition of domestic relations cases, subject to approval of the Court.
 	C.  Subject to these Local Rules, the CDRM shall exercise the power to regulate all proceedings in every hearing before him/her and to do all acts and take all measures necessary or proper for the efficient performance of his/her duties. S/he may require the production of all relevant evidence including books, papers, vouchers, documents and writings applicable thereto. S/he may rule upon the admissibility of evidence, and possesses the authority to put parties and/or witnesses under oath and examine them personally.
XXIX.  Domestic Rule Days.
Text
Domestic Rule Days shall be held in each county of the Circuit according to the following schedule:
 	A.  Bourbon County: Second and fourth Monday of each month
 		1.  9:00 A.M. — Uncontested dissolutions and motions for trial dates.
 		2.  10:00 A.M. — Motion hour.
 		3.  Special hearings set per order of the CDRM.
 	B.  Scott County: Second and Fourth Wednesday of each month
 		1.  9:00 A.M. — Uncontested dissolutions and motions for trial dates.
 		2.  10:00 A.M. — Motion hour.
 		3.  Special hearings set per order of CDRM.
 	C.  Woodford County: Second and Fourth Thursday of each month
 		1.  9:00 A.M. — Uncontested dissolutions and motions for trial dates.
 		2.  10:00 A.M. — Motion hour.
 		3.  Special hearings set per order of CDRM.
 	D.  Motions for Trial Dates
All motions for trial dates shall be docketed for and heard at the 9:00 A.M. Motion Hour in Bourbon, Scott and Woodford counties.
 	E.  All other motions
Motions for which evidence is to be produced:
 		1.  solely by affidavit or by testimony of the parties shall be noticed for the 10:00 A.M. Motion Hour;
 		2.  other than by affidavits or testimony of the parties shall, upon appropriate motion notice, be assigned a Special Hearing date by the CDRM.
 		3.  All motions shall be filed with the Circuit Clerk no later than seven (7) days prior to the date scheduled for a hearing on said motion.
XXX.  Fees.
Text
A.  Upon the filing of any initiating pleading in an action to dissolve a marriage, or in matters dealing with child custody or support, there shall be paid to the Circuit Clerk, in addition to all other filing fees, the sum of $35.00 as the cost for a final hearing or recommended concluding Order of Judgment.
B.  CDRM fees not otherwise covered in this section shall be at the hourly rate of $60.00, to be determined in half hour increments with a minimum of $50.00 for the first half hour.
C.  Motion and Hearing Fees
 	1.  The CDRM fee for any motion shall be at least $15.00. No motion shall be filed with any Circuit Clerk without prior payment of the fee having been received and duly noted in the record.
 	2.  For Special Hearings, the CDRM shall enter an Order setting the date and estimating the length of time required for the hearing, the issues to be considered at the hearing, any other appropriate matters, and the estimated hearing and report fee. The hearing and report fee shall be paid in advance to the Circuit Clerk by the party or parties as set forth in the Order, and the CDRM shall not hear any contested matter for which the record does not indicate payment of related fees.
 	3.  Matters may be scheduled at the discretion of the CDRM by telephone conference between the CDRM and all attorneys of record. The fee shall be $15.00.
D.  If there exists unpaid fees due the CDRM, they shall be collectible as court costs upon recommendation of the CDRM and Order of the court.
XXXI.  Final Contested Hearings.
Text
A.  After proper motion for a trial date, the CDRM shall schedule a final hearing on contested issues, in order to resolve all issues and make a recommendation to the Circuit Judge for a Final Order. Testimony, other than that of the parties, may be given by deposition, and final hearings shall not be scheduled prior to the completion and transcription of the depositions.
B.  Time of Final Hearing or Submission
 	1.  A proceeding for dissolution of marriage shall not be assigned for a final uncontested hearing or docketed for a final contested hearing until twenty (20) days (sixty [60] days if the parties have minor children) have passed since the Respondent has actually been served with a summons; is deemed to have been served by the filing of an Entry of Appearance; or a Verified Response has been filed.
 	2.  If the service is effected by entry of a Warning Order, a proceeding for dissolution of marriage shall not be assigned for final contested hearing until fifty (50) days (sixty [60] days if the parties have minor children) have passed since the entry of the Warning Order, provided the report drafted by the attorney filing the Warning Order has also been filed.
C.  At least ten (10) days prior to a scheduled contested final hearing, each party shall submit to the Court, with service to the opposing party, a detailed verified disclosure statement. Said statement shall include the income and expenses of that parry if child support or maintenance claims are being made, and a detailed schedule of all property held by that party.
D.  Any and all values placed on assets owned by either party shall be supported by a report from an appraiser, unless the parties have stipulated to the value. If the disclosure reveals an asset, the value of which is being challenged by the opposing party, and should the appraiser not testify at the hearing, the hearing shall be postponed until such time as the deposition of the appraiser can be taken and supplied to the Court.
E.  The disclosure shall include a detailed explanation of any property, or part thereof, which the party(s) claim to be non-marital. The disclosure shall also contain their position as to the contribution of each spouse in the acquisition of the marital property, which shall be the party's proposed percentage for the division of the marital estate.
F.  No later than ten (10) days prior to any scheduled contested trial, the parties shall file in the record with service to the CDRM a Joint Trial Statement. The Joint Trial Statement shall contain stipulations by the parties, issues resolved by agreement of the parties, those issues to be resolved by the CDRM, the respective position of the parties as to the unresolved issues, and each party's proposed allocation of marital assets and debts.
XXXII.  Forms.
Text
A.  Prior to a final hearing for recommendation to the Circuit Court, one or both parties shall present to the CDRM the proposed findings of fact on AOC Form 79-245, and a proposed Final Decree of Dissolution of Marriage.
B.  At least one party shall attend the uncontested final hearing.
XXXIII.  Recommendations to the Court.
Text
A.  The CDRM shall report by making findings of fact, conclusions of law and recommendations to the Court in all dissolution actions. All matters may be reported by any party, but such reporting shall be at the individual expense of the party requesting the same.
B.  The CDRM's findings of fact, conclusions of law and recommendations shall be submitted to the Court, along with a proposed decree. Such proposed decree shall be drafted and submitted by one of the parties as directed by the CDRM. Each party shall be notified of the filing of the CDRM's report by the Circuit Clerk, pursuant to Civil Rule 53.06(1), unless waived in writing.
C.  Appeals from the CDRM's report shall be styled “Exceptions to the Recommendations of the Commissioner on Domestic Relations Matters.” Such motion shall briefly state express reasons for the exceptions taken. Petitioner shall schedule the hearing for the next available motion day. All such appeals may be heard de novo by the Court, or all or specific testimony be directed to be taken by deposition and then submitted to the Court, together with briefs.
D.  Pursuant to Civil Rule 53.06(2), Pendente Lite matters are not subject to the taking of exceptions to the Court.
E.  All hearings for temporary orders shall receive immediate action by the CDRM, and s/he shall inform all parties or their attorneys in an expeditious manner.
XXXIV.  Temporary Motions.
Text
A.  The CDRM, in his/her discretion, may rule upon any temporary motion relating to maintenance, support or custody upon the record, or may permit the introduction of evidence by oral testimony.
B.  Motions for temporary child support shall be accompanied by a completed Child Support Guidelines Worksheet. Motions for temporary maintenance shall be accompanied by an affidavit setting forth the Movant's monthly income and expenses, and the Respondent's monthly income.
C.  Notice of Hearing:
 	1.  A notice of hearing shall accompany any motion for temporary support, and shall contain the following information: “If you do not consent to pay the amount of support requested in the accompanying motion, you must file with the Court a completed Child Support Guidelines Worksheet prior to the time of the hearing.”
 	2.  A notice of hearing shall accompany any motion for temporary maintenance, and shall contain the following information: “If you do not consent to pay the amount of maintenance requested in the accompanying motion, you must file with the Court a responsive affidavit setting forth your monthly income and expenses prior to the time of the hearing.”
D.  Every motion to modify support shall set forth the current child support, and shall be accompanied by a completed Child Support Guidelines Worksheet.
XXXV.  Notice.
Text
Timely notice as defined in these Rules of all hearings shall be given to all parties.

Rules for Master Commissioner Matters
XXXVI.  Master Commissioner.
Text
The Fourteenth Judicial Circuit shall utilize a Master Commissioner vested with all the powers endowed by Chapter 31A of the Kentucky Revised Statutes and Civil Rules 53.01 and 53.02.
The Master Commissioner shall be appointed by the Chief Circuit Judge, and shall have been licensed to practice law at the time of the appointment.
XXXVII.  Practice Before the Master Commissioner.
Text
A.  References shall be made to the Master Commissioner as provided by the Kentucky Revised Statutes, by the Civil Rules, by these Local Rules or by Order of the Court in individual cases. The Order shall be sufficiently specific to indicate clearly the purposes of the references and the duties to be performed by the Master Commissioner thereunder.
B.  An attested copy of the Order referring the case to the Master Commissioner shall be delivered to the Master Commissioner's office.
XXXVIII.  Judicial Sales.
Text
C.[A.]  Master Commissioner Approval.
In addition to the requirements of these Local Rules, all Judgments or Orders directing the sale of property by the Master Commissioner, directing the disbursement of monies held by the Master Commissioner, or directing the delivery of a deed shall be submitted to the Master Commissioner for review and certification that it complies with all applicable statutes and rules.
D.[B.]  Deposit for Advertisement.
 	1.  When any Order is submitted to the Master Commissioner requiring advertisement, the submitting party shall deposit with the Master Commissioner an amount sufficient to pay the estimated costs of the proposed advertisement. The Master Commissioner shall have the authority to cancel the sale if such deposit is not made prior to the sale date.
 	2.  When more than one sale is set for the same date, the Master Commissioner may advertise all such sales in one advertisement that includes the required information applicable to each action and sale. The total cost of advertising shall be apportioned among each of the various cases to which the advertisement applies.
E.[C.]  Orders of Sale and/or Delivery of Deed.
Every Order of Judgment of the Circuit Court directing the Master Commissioner to sell property or to execute or deliver a deed shall contain:
 		1.  The legal description of the property including a street address (or if it has no street address, a brief description of its location and size);
 		2.  The name of the party or parties whose interest is being sold or conveyed;
 		3.  The source of the party or parties' title;
 		4.  Terms specifying that said property shall be sold on a date and time to be fixed by the Master Commissioner at each respective county within the Circuit at the following locations, or at such other location as Ordered by the Court:

 a. Bourbon County: Courthouse Paris, Kentucky 40361 b. Scott County: Justice Building 119 N. Hamilton St. Georgetown, Kentucky 40324 c. Woodford County: Courthouse 130 Court St. Versailles, Kentucky 40383
Click to view table.
 		5.  All unpaid real property taxes without necessity of including the appropriate taxing districts as a party, which taxes shall be collected and paid from the foreclosure proceeds. The taxing districts of the respective counties of Bourbon, Scott and Woodford shall not be required to file any response not make any appearance in foreclosure actions in order to protect their specific claim for the payment of all unpaid real property taxes.
F.[D.]  Terms and Conditions of Sale.
 	1.  Before conducting a sale, the Master Commissioner shall place an advertisement in a newspaper meeting the requirements of KRS 424.120, and setting forth the time, terms, place of sale and description of the property to be sold. The advertisement shall appear once a week for at least three (3) consecutive weeks next preceding the date of sale.
 	2.  If required by Order or statute, the Master Commissioner before making a sale of real property shall have the property appraised by two (2) intelligent disinterested housekeepers of each respective county who are not related to any parties to the action. Before making appraisals, the appraisers shall be sworn by the Master Commissioner. They shall return their appraisals in writing to the Master Commissioner who shall file same as a part of the record.
 	3.  The property shall be sold to the highest bidder provided:
 		a.  At the time of sale the successful bidder shall either pay cash or make a deposit of 10% of the purchase price with the balance on credit for sixty (60) days. If the purchase price is not paid in full, the successful bidder shall be required to give bond with good surety as approved by the Master Commissioner for the unpaid purchase price. The bond shall bear interest at the rate of 12% per annum from the date of the sale until paid.
 		b.  The purchaser shall be required to assume and pay all taxes and assessments upon the property for the current tax year if not due and payable, and for all subsequent years. All taxes and assessments upon the property due and payable shall be paid from the sale proceeds if properly set forth in the record or claimed in writing filed of record by the purchaser prior to the payment of the purchase price.
 		c.  The property shall otherwise be sold free and clear of any right, title or interest of all parties to the action and all liens and encumbrances thereon, excepting easements and restrictions of record in the County Clerk's Office of each respective county in which the property is located, and such right of redemption as may exist in favor of the United States of America or the defendant(s).
 		d.  The terms and conditions hereinabove set out may be adopted by reference to this rule in the Order or Judgment directing the sale, or shall be restated therein.
 	4.  A party who is the successful purchaser of the property may take credit against any Judgment in that party's favor against the defendant property owner for the required deposit and purchase price to the extent that the sale price is sufficient to pay such Judgment, considering the priorities and amounts previously adjudicated in the action.
G.[E.]  Confirmation of Report of Sale.
In cases in which all party defendants are in default, as well as cases in which no exceptions have been filed therein, the Master Commissioner after making the sale shall report his/her actions to the Court. Ten (10) days after the filing of that report, if no exceptions have been filed thereto and without motion, the sale shall be deemed confirmed and an Order confirming the sale, and sufficient copies thereof, shall be tendered to the Master Commissioner for entry with the Court. In all actions, the report of sale, after being submitted to the Master Commissioner for review, shall be confirmed after an appropriate hearing duly noticed and served upon the parties to the action not in default. A copy of the Order of Confirmation shall be served upon the purchaser.
H.[F.]  Fees of the Master Commissioner.
The Master Commissioner shall be entitled to those fees set forth in Part IV of the Administrative Procedures of the Court of Justice. In the event the property is withdrawn, the Master Commissioner shall receive a fee of $100, or 50% of the sale fee based upon the appraised value of the property as allowed by the Court.
I.[G.]  Orders of Distribution.
 	1.  Orders requiring distribution of funds held by the Master Commissioner shall set forth all amounts collected, identify the proper recipient(s) and the specific amounts due under the Judgment or Order.
 	2.  For all disbursements to be made to taxing authorities, a copy of the pertinent tax bill(s) shall be furnished to the Master Commissioner, and set forth in the Order of Distribution relating to such sale.
J.[H.]  Appraiser's Fees.
 	1.  In all sales of real estate where an appraisal is required, the fee of each appraiser shall be $100.00, unless otherwise ordered by the Court. The fee shall be paid from the proceeds of the sale.
 	2.  In sales of real estate under Judgment or Decree of Court, where an appraisal of commercial industrial real estate or real estate consisting of multiple parcels is required, the Court may, by Order, allow a fee in addition to that set forth above, for the appraisement including the time, labor and skill involved therein.
 	3.  In sales of personal property under Judgment or Decree of Court directing an appraisal of said personal property, the fee of each appraiser shall be fixed by the Court and shall be determined on such evidence as the Court may require regarding the kind and character of the property appraised; the number of items of property involved; its value, and the time, labor and skill involved in making said appraisal.
K.[I.]  Auctioneer's Fees.
In all sales of real estate where an auctioneer is required, the fee for the auctioneer shall be $150.00, unless otherwise ordered by the Court. The fee shall be paid from the proceeds of the sale.
XXXIX.  Writ of Possession and Attachment Procedure.
Text
A.  Pursuant to KRS 425.006, the Master Commissioner is appointed a judicial officer of the Court to perform such duties as may be required of him/her by Chapter 425 of the Kentucky Revised Statutes.
B.  All requests for hearing or ex parte relief under provisions of Chapter 425 shall stand automatically referred, without Order, to the Master Commissioner's office for further proceedings.
C.  When a hearing has been requested or is required, it shall be the responsibility of the attorney requesting the hearing to notify the Master Commissioner's office of the request, after which the Master Commissioner shall fix a time and place for the hearing and give written notice thereof to the parties.
D.  Requests for Ex Parte and Temporary Restraining Orders shall be immediately delivered to the Master Commissioner, along with the record, by the Circuit Court Clerk or the attorney requesting relief. The Master Commissioner shall then make a determination on the matter.
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Rule 1.  INTRODUCTION AND ADMINISTRATIVE PROCEDURE
101.  Preface
Text
A.  These are the Uniform Rules of Court Practice and Procedures for the Fourteenth Judicial Circuit Family Court in Bourbon, Scott and Woodford Circuit Courts, Family Divisions, hereinafter referred to as Family Court. These rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr), the Kentucky Rules of Civil Procedure (CR). All previous rules adopted by the Fourteenth Judicial Circuit Court relating to Family Court matters are hereby rescinded.
B.  The Kentucky Rules of Civil and Criminal Procedure and the General Jurisdiction Rules of Practice and Procedure of the Fourteenth Judicial Circuit shall apply to family law matters to the extent they are not inconsistent with the Kentucky Family Court Rules of Procedure and Practice (FCRPP) and these Rules.
C.  Pursuant to FCRPP 1(3), self-represented litigants shall be held to knowledge of these rules the same as parties represented by counsel.
D.  Circuit Clerks are not allowed to give legal advice, intervene in, comment on individual cases or assist in the written completion of any forms.
E.  The Court may assess costs and fees or impose appropriate sanctions against a party or counsel not complying with these rules.
102.  Effective Date
Text
A.  These rules shall apply with full force and effect to all actions filed or pending thirty (30) days after approval by the Chief Justice of the Kentucky Supreme Court and promulgation by order of the judge of the 14th Judicial Circuit Family Court.
103.  Citation and Style of Cases
Text
A.  These rules shall be cited as 14th Family Court Rules of Procedure (14th FCR).
B.  Cases filed in the Family Court shall be styled as follows:
 	1.  Caption: 
COMMONWEALTH OF KENTUCKY
 _____________________________________  CIRCUIT COURT
DIVISION III FAMILY
CASE NO:  _____________________________________ 
 	2.  As set forth in KRS 403.130(2), a proceeding for dissolution of marriage, legal separation or declaration of invalidity of marriage shall be entitled “IN RE THE MARRIAGE OF  . . . . . . . . . . . . . . . . . . . .” A custody or support proceeding shall be entitled “IN RE THE (CUSTODY) (SUPPORT) OF  . . . . . . . . . . . . . . . . . . . .”
104.  Assignment of Cases
104.1.  Jurisdiction 
104.2.  Appeals from Family Court 
104.1.  Jurisdiction
Text
The Family Court is a division of Circuit Court with jurisdiction in accordance with KRS 23A.100 and related provisions, and shall be referred to as Bourbon, Scott or Woodford Circuit Court, Division III, Family Court.
104.2.  Appeals from Family Court
Text
Pursuant to KRS 22A.020(1) and CR 73.01(2), any appeal of an action originating in the Family Court Division of Circuit Court shall be taken to the Court of Appeals.
105.  Related Cases
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING 
Text
A.  At the time the initiating pleading is filed, Petitioner is required to file with the Court a notice of related cases, if any. A related case may be an open or closed civil, criminal, guardianship, domestic violence, juvenile delinquency, juvenile dependency, neglect or abuse, or domestic relations case. A case is considered related if:
 	1.  It involves the same parties, children, or issues and is pending when the Family Court case is filed; or
 	2.  It affects the Family Court's jurisdiction to proceed; or
 	3.  An order in the related case may conflict with an order on the same issues in the new Family Court case; or
 	4.  An order in the new case may conflict with an order in the earlier case.
B.  This notice should state:
 	1.  The name of the case(s);
 	2.  Identify the petitioner and respondent, case number and division;
 	3.  If the case has been decided or is still pending (Note: a case is pending until a child is eighteen (18), has graduated high school or is emancipated as a court's jurisdiction may extend to that event);
 	4.  Name of Court where case was decided or is pending;
 	5.  The relationship of the case(s) including if the case:
 		a.  Involves the same parties, children, or issues; or
 		b.  May affect the Family Court's jurisdiction; or
 		c.  An order in a related case may conflict with an order in this case; or
 		d.  An order in this case may conflict with a previous order in a related case; and
 	6.  Provide a brief statement as to the relationship of the case(s).
C.  The parties shall have a continuing duty to inform the Family Court of any related cases in this or any other jurisdiction or state that could affect the current proceeding.
D.  Pursuant to CR 42.01 and in an effort to conserve judicial resources and promote an efficient determination, when actions involve common issues or common parties or where duplicative evidence may be required before the same Court, the Court may order or a party may motion the Court for such to be heard in both cases simultaneously, but the court files shall be maintained separately.
E.  To further promote an efficient determination of family law matters, the Circuit Clerk shall bring to the call of the docket the court files of all related cases within the knowledge of the Circuit Clerk and maintained locally, regardless of whether the parties have identified them. To aid the Family Court Judge who may be in another county within the circuit but seeks access to case information through the court case management system, related cases within the knowledge of the Circuit Clerk shall be listed by the Circuit Clerk in the court case management system cross reference sections of such related cases.
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
201.  Regular Motion Hour Schedule
Text
A.  Sessions for Family Court shall be held in each county of the Fourteenth Judicial Circuit. The motion docket schedule and the holiday schedule is available upon request to the Circuit Clerk, the Family Court Office, on the Family Court website and via email transmission to attorneys who have provided an email address to the Family Court Office.
202.  Exceptions to Regular Motion Hour
Text
A.  From time to time schedule modifications may be made at the discretion of the Family Court Judge and such changes will be made available as soon as practicable in the same manner set forth herein.
B.  There shall be no motion hour during dates of judicial training, except for new cases of domestic violence if required by statutory time limits. If the court is closed for any unforeseen reason, i.e. inclement weather, all matters will be renoticed for a subsequent motion hour.
203.  Deadlines for Serving and Filing Motions
Text
A.  Unless otherwise allowed by rule or statute, all motions to be set on a docket must be filed with the Circuit Clerk and served on the opposing parties or attorney, if represented, and clocked no later than close of business 10 days in advance of the scheduled motion date. All responses must be filed with the Circuit Clerk and served on the opposing parties or attorney, if represented, and clocked no later than close of business 3 days in advance of the scheduled motion date. Failure to timely respond to a motion may be grounds for granting the motion. Further, the Court may impose sanctions upon an attorney or party for failure to comply with this rule, including overruling the motion or not considering the response.
B.  Unless otherwise ordered by the Court, all motions untimely filed or improperly noticed shall be automatically passed to and docketed by the Circuit Clerk for the next appropriate motion hour. It is the responsibility of the parties and attorneys to check both the Family Court calendar prior to filing pleadings and the Family Court docket prior to motion hour. The Circuit Clerk is not responsible for informing parties or attorneys that an untimely filed or improperly noticed motion has been set on the next motion docket.
C.  Motions for matters in Family Court, not an emergency, shall be noticed for the beginning of the appropriate regularly scheduled motion docket, unless otherwise advised by the Family Court Judge or Family Court Office. It is the responsibility of counsel and parties to check the web site or with the Circuit Clerk to determine the appropriate time and place for any motion docket.
D.  Arraignment on bench warrants served shall be heard on the appropriate regularly scheduled motion docket.
E.  Any motion on which arguments need to be heard or evidence taken may be passed by the Court to a hearing date or heard at the end of the motion hour docket.
F.  The docket for calendared proceedings in each respective county is controlled by the Family Court Judge. No calendared proceeding shall be removed from the motion docket or hearing docket, without prior approval of the Family Court Judge and no procecding may be placed on the docket without the proper written pleadings, or other authorization of the Family Court Judge or Family Court Office.
204.  Pleadings Generally
Text
A.  Electronic Filing or Service. 
 	1.  Faxed or emailed pleadings or other documents, other than one which may be heard ex parte or are emergency orders, shall not be accepted by the Circuit Clerk, shall not be placed in the Court record, and shall not be considered timely or properly filed, unless otherwise provided in these rules, the FCRPP, or the Kentucky Rules of Civil Procedure.
 	2.  Pursuant to CR 5.02 when service is required it may be accomplished by sending it by electronic means (fax or email) if the attorney or a party consents in writing. The attorney or a party consents to accept electronic service by filing and serving a notice that the attorney or party accepts electronic service. The notice must include the electronic notification address at which the attorney or party agrees to accept service. Service is complete upon mailing or electronic transmission, but electronic transmission is not effective if the serving party learns that it did not reach the person to be served.
 	3.  An attorney or party who will accept service via fax or email pursuant to CR 5.02 shall file such notice as a separate pleading and serve upon all parties. The notice shall be titled “NOTICE-ELECTRONIC SERVICE” and include the correct electronic mail address and/or facsimile number and set forth the agreement to accept service from the date of filing forward through such means. The written agreement shall be valid in only the court action in which it is flied and may be revoked by a subsequent written rescission filed as a separate pleading.
 	4.  Service by electronic means of reports required to be filed in actions in the Juvenile Divisions of the Family Court shall be the preferred method of service due to the volume of such reports. Upon appointment, initial appearance or as soon as practicable, all attorneys shall provide and maintain in the court file a correct electronic mail address or facsimile number. Parents or custodians named in such actions shall be served as required by CR 5.02 or applicable statute or rule.
B.  No document shall be filed in the Court record unless the document is accompanied by a proper motion with a certification of service upon the opposing parties that the motion and its attachments have been properly served on all parties or the document is accompanied by a notice of filing of said document with a certification of service that the document has been properly served on all parties. Exhibits properly marked and introduced in a Court hearing are an exception.
C.  Any filing to be served by certified mail shall include the completed certified mail cards and return receipts. The return card shall reflect the Circuit Clerk's address. Upon receipt of the return card, the Circuit Clerk shall enter this document into the record.
D.  Pursuant to CR 5.01, “…every pleading subsequent to the original complaint unless the court otherwise orders because of numerous defendants, every paper relating to discovery required to be served upon a party unless the court otherwise orders, every written motion other than one which may be heard ex parte, and every written notice, appearance, demand, offer of judgment, designation of record on appeal, and similar papers shall be served upon each party except those in default for failure to appear.”
E.  All pleadings, motions, notices of filing, agreements and orders shall specifically state which party the attorney represents and set forth the correct mailing addresses and telephone numbers for the attorneys and parties, if unrepresented by counsel. If an unrepresented party is a victim of domestic violence or has approval from the Court for good cause shown, the information shall remain confidential.
205.  Petitions
Text
A.  All petitions filed in dissolution or custody actions shall include the summons to be served on all necessary parties.
B.  Pursuant to KRS 403.130(3) an initial pleading in all proceedings under KRS chapter 403 shall be denominated a petition. A responsive pleading shall be denominated a response. Other pleadings, and all pleadings in other matters under KRS chapter 403, shall be denominated as provided in the Rules of Civil Procedure.
C.  The Circuit Clerk shall attach a copy of the Status petition to all Status summonses.
D.  Upon the filing of a petition for protection from Domestic Violence the Circuit Clerk shall attach a copy of the petition to the required summons as set forth in CR 4.01(1)(a), KRS 403.740 or KRS 403.745. In cases where the respondent is unserved, attempts to serve shall continue as provided in statute and the Circuit Clerk shall attach a copy of the petition to each subsequent summons issued for respondent until initial service is accomplished.
206.  Motions
Text
A.  Any attorney or party prior to filing any Motion, except an Ex Parte Motion, shall make reasonable efforts to contact opposing counsel to obtain an agreeable date on which to set the matter on the motion docket. In the event the attorneys cannot agree upon a date for said motion, other than one of an emergency nature or which may be required by statute to have a ruling within a set time, the moving attorney may set the matter on the motion docket. All Certificates of Service shall certify that opposing counsel was contacted concerning the date set for the proceeding, set forth the efforts made to contact if contact was not made, or why the matter shall be set without an agreement as to date.
B.  All motions shall be titled NOTICE – MOTION (or NOTICE – FILING, if more applicable). The NOTICE setting forth the date and location of the proceeding shall appear first, followed by MOTION (or FILING, if more applicable) which shall state with specificity the relief or order requested, a statement of the grounds for the relief or order with appropriate citations to supporting authority and any proof including affidavits in support of the relief required at the time of filing. Failure to file a statement of grounds with citations to supporting authority may be cause for overruling or denying the Motion.
C.  Copies of all cases cited within legal briefs, memoranda or the body of the motion shall be attached to the original pleading filed in the court file.
D.  Only copies of the relevant portions of depositions referenced in pleadings or relied upon in briefs to the Court shall be attached to the motion, brief or memorandum.
E.  The Certificate of Service shall include the mailing address, contact telephone number and contact email and/or facsimile number, if provided of record, for all persons served, except in domestic violence actions where the information may be held confidentially.
F.  All docketed motions shall be properly noticed and filed with the Circuit Clerk and copies served on all parties or their attorneys of record, including intervening parties or their attorney. The notice shall specify the date, time, and place for the motion to be heard. Only motions for hearing date in adoptions and emergency motions shall be docketed at the convenience of the Court.
G.  The original pleading, motion and any other paper filed in the record by counselor party shall include the signature of the attorney or party. A rubber stamp shall not be deemed a signature on the original pleading or motion either under this rule or CR 11.
H.  A motion to compel discovery, for a protective order, or for sanctions may be filed pursuant to CR 26 or CR 37 only if counsel are unable to resolve the dispute between them. Counsel or party has the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certification of counsel that he or she has attempted to resolve the dispute and that they have been unable to do so.
I.  During any call of the docket, the Court may pass any motion for a hearing.
J.  Pursuant to 42 U.S.C. 675(5) and 45 CFR § 1356.21(o), all motions set on the court docket shall be noticed to the foster parents, if any, of the child and any pre-adoptive parent or relative providing care for the child. The notice shall specifically state that the notice is not an order for the parents to appear, but rather that they have a right to notice of the proceeding and a right to appear and an opportunity to be heard at the proceedings. Where the matter is placed on the docket by the Court, the Cabinet for Health and Family Services shall provide an address for said parents/custodians to the Circuit Clerk who shall cause a court notice with the qualifying language to be sent out.
207.  Orders
Text
A.  Tendered orders, judgments and decrees shall include a signature line for the presiding Judge and be prepared as follows:
 _____________________________________________________________________ 
JUDGE  _____________________________________  (name of judge)
CIRCUIT COURT, DIVISION III
FAMILY COURT
B.  Upon receipt of tendered orders, judgments, decrees, forms and settlement agreements requiring the signature of the Family Court Judge, the Circuit Clerk shall mark the date the document is tendered by affixing a “TENDERED ON  _________  (date)” notation or stamp in either the bottom left or bottom right corner of the first page of the document.
C.  All filings of any order, decree, judgment, form or settlement agreement to be incorporated by reference into the final order, shall include an original and the appropriate number of copies to be entered and served upon each party, and shall include an appropriate number of stamped and properly addressed envelopes for service upon each party. Each copy tendered to be signed shall be pre-marked “COPY” on the first page. In the event the attorney or party does not include the required number of copies and/or stamped addressed envelopes at the time tendered, the clerk may hold the order, decree, judgment, form or settlement agreement until compliance with this rule. Further, the Court may impose sanctions upon an attorney or party for failure to comply with this rule. It is not the responsibility of the clerk to communicate a defect in compliance to any party or attorney.
D.  In an effort to conserve judicial resources and promote an efficient determination of family law matters, if an order is mandated by the FCRPP, many of those orders are written on the calendar sheet or docket sheet during the call of the docket. If the Court does not order a separate written order to be tendered by a party and the order is not otherwise an official AOC form the use of which is required by the FCRPP, the calendar sheet or docket sheet order will be the official order and no unsolicited tendered order will be entered. The Court will strive to provide copies at the conclusion of proceeding in which the motion is called and attorneys are expected to know that this is the practice of the Court and request a copy of the calendar sheet or docket sheet order if one is not provided by the clerk.
E.  If an agreed order relating to a motion on the docket, signed by counsel for all parties affected or a party if unrepresented, is submitted to the Circuit Clerk prior to the call of the docket, counsel need not attend the call of the docket. The agreed order shall refer to the motion resolved in the agreed order and set forth the terms of the agreement. Agreed orders to continue Final Hearings are not appropriate and will not be considered by the Court.
208.  Post-Judgments
Rule 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS 
Text
A.  All post-judgment filings shall be properly served upon all parties and attorneys of record at the time of judgment unless the attorney of record has withdrawn by proper motion and order of the Court.
B.  Pursuant to Murphy v. Murphy, 272 S.W.3d 864 (Ky. App. 2008), the conclusion of a divorce action, including child custody actions, terminates the attorney-client relationship between counsel and litigant. Except motions to amend, alter, vacate or otherwise modify the final decree or other final orders which shall be served on the last attorney of record if not formally withdrawn by order of the Court, all post-judgment motions or filings shall be served upon the party. Service upon the attorney will not be sufficient notice, unless the attorney has filed a notice of appearance subsequent to the final decree or order.
Rule 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS
301.  Petition
Rule 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY 
Text
A.  All petitions for adoption shall be filed pursuant to KRS Chapter 199 and petitions for termination of parental rights shall be filed pursuant to KRS Chapter 625.
B.  Counsel shall make by separate motion and tender an order for the appointment of a Guardian ad Litem (hereinafter GAL) in all actions for adoption or termination of parental rights which require the appointment of a GAL. This motion may be noticed at the convenience of the Court.
C.  Upon the filing of an action, notice of any related Dependency, Neglect and Abuse and/or Termination of Parental Rights case, shall be given to the Court. Pursuant to FCRPP 32(2)(b), every petition in an adoption or termination of parental rights action shall include the case number of any related Dependency, Neglect and Abuse and/or Termination of Parental Rights case and the name of any GAL previously appointed and attorney for parent in the previous case.
D.  Temporary Custody Orders granted pursuant to KRS 199.473(7) and accompanying background checks shall be sealed by the Circuit Clerk and not opened to inspection by persons other than the parties to such proceedings and their counsel or by court order. Representatives of the Cabinet for Health and Family Services acting in their official capacity shall not be denied access.
E.  A motion for final hearing in an adoption proceeding shall be noticed at the convenience of the Court except that in the case of an uncontested adoption, a hearing shall be held within 30 days of the filing of the request for a final hearing pursuant to FCRPP 33(2) unless all required documents have not been filed. No adoption proceeding shall be assigned a final hearing until the petitioner has submitted a court approved adoption proceeding checklist and certified compliance therewith. A court approved adoption checklist is available from the Circuit Clerk or the Family Court Office.
F.  An affidavit for costs and attorney's fees must be filed with the Court along with an appropriate order separate from the final judgment. Fees and costs are subject to approval by the Court.
G.  After the Court provides a final hearing date, the petitioner, pursuant to KRS 199.515, shall serve notice of the final hearing upon all necessary parties including the GAL at least 10 days in advance thereof, unless such parties have answered and agreed to the adoption or have failed to answer and the time for answering has expired or have waived, in writing, notice of the hearing.
H.  Pursuant to KRS 199.570(1)(a), the files and records of the Court during adoption proceedings shall not be open to inspection by persons other than parties to the proceedings, their attorneys, and representatives of the Cabinet for Health and Family Services acting in their official capacity without order of the Family Court expressly permitting inspection.
I.  Pursuant to KRS 199.570(l)(b), upon the entry of the final judgment in the case, the Circuit Clerk shall place all papers and records in the case in a suitable envelope which shall be sealed and shall not be open for inspection by any person except on written order of the Court.
J.  Pursuant to KRS 23A.100, the Family Court Division of Circuit Court is the primary forum for adoption proceedings and all requests to inspect adoption records shall be made to the Family Court Judge.
Rule 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
401.  Procedures for Filing and Obtaining Emergency Protective Orders
Text
A.  The Kentucky Court of Justice Twenty-Four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for Bourbon, Scott, Woodford Counties is attached hereto in Appendix A and hereby incorporated by reference and shall be followed as part of these rules.
B.  A domestic violence petition may be filed in the county where the petitioner or minor child resides; in the county of current residence if the petitioner or minor child has left their usual residence to avoid violence and abuse; or during any hearing on dissolution of marriage, child custody, or visitation at which both parties are present or represented by counsel. KRS 403.725.
C.  If a pending dissolution case or a child custody case wherein there remains a child under eighteen (18) years of age is of record in the same county in which the petition for protection from domestic violence is filed, the Circuit Clerk shall notify the Family Court Judge and cross-reference the “D” case with the circuit “CI” case and place in the circuit “CI” case file a copy of the Emergency Protection Order (hereinafter EPO) and subsequent Domestic Violence Orders (hereinafter DVO) or modified orders.
D.  Pursuant to KRS 403.770(1) the petitioner's address and the address of any minor child shall not be made available to the public, or to the person or persons named as the respondent in the protection order. Representatives of the CHFS may have access if investigating a pending case.
E.  Pursuant to KRS 403.735(6) the respondent may be given notice of the existence and terms of the order of protection issued under the provisions of KRS 403.715 to KRS 403.785 by personal service or oral presentation of a peace officer or the Court and the terms of the order of protection shall become effective and binding on the respondent at that time.
402.  Violation of Domestic Violence Orders
Rule 5.  PATERNITY 
Text
A.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders should be referred to the District Court for possible prosecution, except as set forth in 402(B).
B.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to visitation, child support, counseling, or firearms provisions should be initiated through the Family Court and scheduled for contempt hearings on the appropriate Family Court docket.
C.  Pursuant to KRS 403.7539(1) and KRS 403.403.760(5) civil proceedings and criminal proceedings for violation of a protective order shall be mutually exclusive. Once one has been initiated the other may not be undertaken.
Rule 5.  PATERNITY
501.  Procedure
Text
A.   Establishment of Paternity/Child Support may be prosecuted by the County Attorney or the Cabinet for Health and Family Services (CHFS) upon request by a complainant pursuant to KRS 406.021.
B.  The Court may order the mother, child and alleged father to submit to genetic testing as set forth in FCRPP 15.
C.  Pursuant to KRS 610.160, upon recommendations of the Department of Juvenile Justice, CHFS, or upon its own motion, the Court may order any parent, guardian, or person exercising similar custodial control or supervision of a child referred to the Court to cooperate and actively participate in such treatment or social service programs which might reasonably be expected to meet the goal of enhancing the best interests of the child and family unity.
502.  Motion Practice
Text
A.  Unless otherwise allowed by statute, rule or the Court, all motions and orders in paternity or child support proceedings shall comply with the FCRPP 9 and 14.
B.  When the County Attorney is an intervening party, proof of income provided by the state data system or employer may be used in lieu of other proof of income. If there is an objection by any party and the objection is not specifically waived in writing, the objection shall be heard by the Court.
C.  All matters relating to UIFSA Registration for Enforcement only of a foreign support order shall be filed in and heard on the Family Court's Paternity/Child Support docket. This includes, but is not limited to, contempt proceedings in such actions.
503.  Pretrial Procedures
Text
A.  In all cases in which the respondent files an answer admitting to the Paternity/Child Support of the child, or signs an affidavit of Paternity/Child Support, or the genetic test report contains an inclusionary result, the case shall be scheduled by either party for an out-of-Court pretrial conference conducted by the County Attorney's Child Support Division.
B.  The purpose of the out-of-Court pretrial conference is to explore the possibility of settlement, to simplify the issues and agree upon the issues of fact and law to be heard by the Court, and to explore possible stipulations of fact and documents that will avoid unnecessary proof.
C.  No case shall be scheduled on the regular Family Court docket for trial, motion for judgment on the pleadings, motion for summary judgment, or motion for an original child support order without first scheduling a pretrial conference. This rule may be waived if the respondent is unable to be located or fails to appear at said pretrial conference.
D.  Nothing in this Rule shall prohibit the parties from entering into an agreed order of Paternity/Child Support and filing the same for approval by the Court off-docket without conducting an out-of-court pretrial conference unless the Cabinet for Health and Family Services is a party and/or providing benefits and if so, CHFS shall be notified prior to submitting the order to the Court.
E.  All agreed orders of Paternity/Child Support and subsequent agreed orders regarding Child Support shall include specific language that each party was informed of the right to be heard by the Family Court Judge if any party does not agree with the terms of the agreed order and that each party expressly waives that opportunity to be heard.
504.  Child Custody and Visitation in a Paternity Action
Text
A.  Pursuant to KRS 406.051, unmarried fathers have a right to seek custody and visitation in cases in which Paternity has been established under the Kentucky Uniform Act on Paternity. In cases where Paternity is established, the Court may issue, upon proper motion, temporary orders on child custody, timeshare and visitation in the Paternity action. However, given the nature of and court time required by such proceedings, and as authorized by FCRPP 14(3), all matters for permanent orders of child custody, timeshare and visitation shall be filed in and heard exclusively on the Circuit Court Domestic Relations docket of Family Court, i.e., as a “CI” case.
B.  In lieu of filing a new action, the parties may tender in Paternity actions an agreed order of permanent child custody, timeshare and visitation if said agreement sets forth the appropriate criteria required by KRS 403.270. Agreed orders to modify child custody, timeshare and visitation may be submitted in Paternity actions. However, any motions to modify shall be filed in a new custody proceeding and require a filing fee unless the motion is brought in forma pauperis.
505.  Reopening Fee
Rule 6.  DEPENDENCY, NEGLECT, AND ABUSE (DNA) 
Text
A.  Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding custody and visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is brought in forma pauperis.
B.  In forma pauperis motion forms shall be available upon request to the Circuit Clerk. The Family Court office will be responsible for providing the Circuit Clerk with sufficient copies.
Rule 6.  DEPENDENCY, NEGLECT, AND ABUSE (DNA)
601.  Procedure for Emergency Custody Orders
Text
A.  An Emergency Custody Order (hereinafter ECO) as set forth in FCRPP 18 and 19 may be obtained during normal working hours; persons seeking an ECO shall come to the Circuit Clerk's Office where a petition form and affidavit form shall be provided upon request, at no cost.
B.  If a private citizen obtains an ECO, the Circuit Clerk shall fax a copy to the Cabinet for Health and Family Services' (hereinafter CHFS) local office. If the person(s) to whom emergency custody has been granted appears in person in the Circuit Clerk's office and requests a copy of the ECO, the Circuit Clerk shall provide a copy at no cost.
C.  Pursuant to FCRPP 18(2), if an ECO is entered, the Circuit Clerk shall attach to the summons for the temporary removal hearing a copy of the petition; a copy of the ECO; a Form AOC-DNA-2.2 Notice of Emergency Removal; and a Form AOC-DNA-11, Financial Statement, Affidavit of Indigence, Request for Counsel and Order. Each shall be served upon the parents or other person exercising custodial control or supervision for whom an address is provided. The Circuit Clerk shall also notify the CHFS, the County Attorney and any attorneys of record of the time and date for the temporary removal hearing.
D.  If the request for an ECO is denied, and a court file already exists regarding the child involved, the Affidavit for an ECO, Petition and the denied ECO shall be placed in that file with a new trailer number. If the petition refers to a child with no previous DNA action in this jurisdiction, a new court file shall be opened by the Circuit Clerk and the Affidavit for an ECO, Petition and the denied ECO shall be placed in that file. The matter shall be set for hearing on the next DNA motion docket and the Circuit Clerk shall send a summons and a copy of the Petition and a Form AOC-DNA-11, Financial Statement, Affidavit of Indigence, Request for Counsel and Order to all persons listed in the petition as the parents or other person exercising custodial control or supervision for whom an address is provided.
602.  Petition
Text
A.  Pursuant to KRS 620.070(1), a dependency, neglect or abuse action may be commenced by the filing of a petition by any interested person. Appropriate forms shall be made available upon request to the Circuit Clerk. Only petitions filed on Form AOC-DNA-1 shall be accepted by the Circuit Clerk as an initiating document. If the Court determines that the petition fails to state grounds for action pursuant to KRS Chapter 620 at the initial court proceeding on the petition or any proceeding thereafter, the petition shall be dismissed without prejudice unless leave to amend has been granted.
B.  Any petition filed with this Court shall include the following:
 	1.  Factual allegations relied upon in asserting the Family Court's jurisdiction; and
 	2.  Full information concerning the child's parents, persons exercising custodial control or supervision or who have been awarded legal custody by a Court or claims a right to legal custody under the laws of this state, including a noncustodial parent and their address(es) if known after diligent efforts to locate them have been made by the petitioner. If the petitioner is the CHFS this effort shall include contacting the Child Support Division of the County Attorney's Office in an attempt to discover the address of any absent parent.
C.  The CHFS shall file with the petition any judgments of custody relating to the removed child and any previously developed prevention or safety plans relating to the child. Subsequent to the filing of the petition the CHFS shall file in the court record all safety, prevention and case plans in compliance with FCRPP 29.
D.  Pursuant to 42 U.S.C. 675(5), 45 CFR § 1356.21(o), and KRS 610.125(5), all motions set on the DNA docket shall be noticed to the foster parents of the child, including any pre-adoptive parents or relatives providing care for the child. The notice shall specifically state that the notice is not an order for the foster parents to appear, but rather that they have a right to notice of the proceeding and a right to appear and an opportunity to be heard at the proceedings. The CHFS shall provide an address for the foster parents to the Circuit Clerk who shall send out a court notice with the qualifying language.
603.  Service
Text
A.  The Court may permit the Temporary Removal Hearing to go forward when the parent or person exercising custodial control has not been served if it is established on the record that the petitioner has made diligent efforts to serve all parties in time to permit them to prepare for and participate in the hearing.
B.  It is the responsibility of the petitioner to provide to the Circuit Clerk the correct addresses necessary to serve all proper parties as required by the civil rules.
C.  The petitioner shall make continuing diligent efforts after the hearing to locate and provide updated addresses to the Circuit Clerk who shall send the required summons and forms to parties who were not served. The petitioner has an ongoing responsibility to locate and file with the Court any judgments of custody relating to the named child.
D.  Upon appointment, initial appearance or as soon as practicable, all attorneys practicing in the Juvenile Division of Family Court shall provide and maintain in the court file a correct electronic mail address or facsimile number. All Cabinet reports shall be served upon the appropriate attorney by this method at least 3 days prior to the motion docket. Parents or custodians named in such actions shall be served as required by CR 5.02 or applicable statute or rule.
604.  Time for Temporary Removal Hearing
Text
A.  The Temporary Removal Hearing shall be scheduled within 72 hours of the issuance of an ECO, excluding holidays and weekends.
B.  The Temporary Removal Hearing shall be held no earlier than the day following the filing of the petition to allow time for service to be attempted.
605.  Dispositional Hearing
Text
A.  At the dispositional hearing the Cabinet shall provide the Court with the information required pursuant to FCRPP 28 by completing DNA Form 12, a pre-disposition investigation report. In addition, if the siblings have been separated, the Cabinet shall explain the reasons for the separation.
B.  A copy of the child's most recent report card and school behavior record shall be attached to the DNA Form 12.
C.  If there are multiple siblings to whom the report refers, the Cabinet shall provide to the Circuit Clerk a copy of the report for each child's file.
606.  Records and Transcripts
Rule 7.  DOMESTIC RELATIONS 
Text
A.  A videotaped record of all proceedings shall be kept and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
Rule 7.  DOMESTIC RELATIONS
701.  Required Case Information
Text
A.  Pursuant to FCRPP 2(3), a Preliminary Verified Disclosure Statement, Form AOC-238, shall be exchanged between the parties within 45 days of filing of the petition, and objections thereto shall be exchanged 20 days thereafter and shall not be filed in the court record unless ordered by the Court. If a Pendente Lite motion relating to maintenance or child support is filed before the expiration of the timeframes set forth in FCRPP 2(3), the parties shall exchange Preliminary Verified Disclosure Statements before the call of the motion. The parties shall be prepared to provide a copy of a completed Preliminary Verified Disclosure Statement to the Court at the time the motion is called for consideration in setting maintenance or child support. A Preliminary Verified Disclosure Statement, Form AOC-238, shall never be waived. If the parties enter into a settlement agreement, each shall attach to the agreement a copy of a completed Preliminary Verified Disclosure Statement, Form AOC-238 for consideration by the Court assessing the conscionability of the terms of the agreement.
B.  Two copies of a completed Case Data Information Sheet shall be filed with the petition (Form AOC-FC-3) in cases involving minor children. One form shall be forwarded to the County Attorney's box by the Circuit Clerk; the other shall be filed in the Court record.
C.  A completed VS-300 form typed and signature in black or blue ink shall be filed at the time of filing of the Petition for Dissolution. A final decree shall not be entered until compliance with this rule.
702.  Appearances, Waivers, and Agreements
Text
A.  A party who chooses not to be represented by counsel shall sign and acknowledge Appearances Waivers and Agreements before a notary. Said waiver shall contain the party's correct address and phone number. Any party seeking to sign such waiver shall keep the Court apprised of any changes in address or phone number.
B.  The Final Verified Disclosure Statement, AOC-239, may be waived if there is no final hearing due to settlement agreement; however, the Preliminary Verified Disclosure Statement, AOC-238, shall be attached to the settlement agreement and the agreement shall include language specifically adopting it as final and waiving any objections.
703.  Mediation
Text
A.  In Brown v. Brown, (Ky. 1990) 796 S.W.2d 5, the Kentucky Supreme Court stated, “the policy of the law is to encourage settlement in divorce litigation, whether prejudgment or post-judgment.” Parties in domestic litigation, except in cases where KRS 403.036 and KRS 403.160 apply, are encouraged to reach resolution by agreement. If the parties are unable to resolve issues informally between themselves, pursuant to FCRPP 2(6), parties may be ordered to mediate.
B.  Within fifteen (15) days of referral for mediation, the parties shall agree on a mediator or a mediation service. If the parties cannot agree, they shall notify the Court, which will select a mediator or a mediation service.
C.  The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, the fee for the mediator shall be reasonable, may be by sliding scale and no greater than the mediator's standard rate as a mediator. Unless otherwise agreed by the parties or ordered by the Court, the parties shall divide the mediator's professional fees pro rata according to their respective incomes.
D.  Property mediation requires that the parties shall exchange and provide to the mediator, in no less than five (5) working days prior to the mediation conference, the following:
 	1.  Supplement to financial disclosure statement regarding any material change;
 	2.  A short statement including definition of the issue to be addressed by the mediator and a brief narrative statement of any special problems affecting the case (e.g. closely held corporation, medical problems of any family member, etc.);
 	3.  Copies of all documents supporting valuation of assets;
 	4.  Copies of all documents verifying monthly payments and outstanding balances on all debts; and
 	5.  All information and copies of all documents requested by the mediator prior to the mediation conference.
E.  The parties shall attend the mediation conference and shall appear promptly at the time and location for the scheduled mediation conference. The attorneys for each party may attend and participate, subject to the defined roles of the mediator, and shall at times be permitted to privately communicate with their respective clients.
F.  At the conclusion of mediation, the mediator shall report without comment to the Court and the Family Court Office as to the outcome of the mediation (i.e., a full agreement, partial agreement or mediation terminated). A termination or non-agreement shall be without prejudice to either party.
G.  All settlement agreements must be in writing and signed by all parties and their counsel, if any, within ten (10) working days.
H.  The Court shall retain final authority to accept, modify, or reject an agreement, in whole or in part.
I.  The parties shall have the affirmative duty to contact the Family Court Office and remove any pending hearings concerning resolved issues.
J.  Mediation proceedings shall be held in private and all communications, verbal or written, made in the proceedings shall be confidential. The same protection shall be given communications between the parties in the presence of the mediator and to all communications, verbal or written, with the Family Court Office or designee. The only exception to this Rule is that the mediator shall be responsible for reporting abuse according to KRS 209.030, KRS 209A.030 and KRS 620.030.
K.  All conduct and communications made during a mediation conference shall be treated as settlement negotiations.
L.  Mediators shall not be subpoenaed regarding the disclosure of any matter discussed during the mediation which is considered confidential. This privilege and immunity resides with the mediator and may not be waived by the parties.
704.  Temporary Motions
Text
A.  The Court, in its discretion, may determine a temporary motion relating to maintenance, support or custody upon the pleadings or may permit the introduction of evidence by oral testimony.
B.  Pursuant to KRS 403.160 and in compliance therewith, a motion relating to temporary child support or maintenance may be by ex parte motion and, pursuant to FCRPP 2(8), if granted, a hearing with all parties shall be set by the Court at its earliest convenience.
C.  A motion for temporary child support or maintenance shall comply with FCRPP 9(4). The Court may order additional proof, including income tax returns, loan applications, or other financial documentation. Further, a motion for temporary maintenance must be accompanied by the Form AOC-238 Preliminary Verified Disclosure Statement and, by affidavit, movant's monthly expenses and movant's knowledge of the monthly gross and net income of the party from whom maintenance is sought.
D.  If the County Attorney is an intervening party, wage information obtained directly from employer or state data system may be used to set support in lieu of the three (3) pay stub requirement.
E.  All motions to modify temporary child support or maintenance shall comply with the rules to initially set temporary child support or maintenance and, by affidavit, movant's change of circumstances or basis for modification and updated financial information.
705.  Mandatory Disclosure Forms
Text
A.  Pursuant to FCRPP 2(3), Form AOC-238 Preliminary Verified Disclosure Statement shall be completed and exchanged between the parties within forty-five (45) days of filing of the petition, and objections thereto shall be exchanged twenty (20) days thereafter and shall not be filed in the record unless ordered by the Court.
B.  Each party shall upon exchange of the Form AOC-238 Preliminary Verified Disclosure Statement certify that documentation supporting the information in the statement is available for the opposing party's inspection and copying at the requesting party's expense as of the date of service of the statement on the other party.
C.  Except with leave of Court for good cause shown or by agreed order, a party shall not conduct formal discovery pursuant to CR 30, CR 31, CR 33, CR 34 or CR 36 relative to matters addressed in the Form AOC-238 Preliminary Verified Disclosure Statement until that requesting party's statement has been served.
D.  A Form AOC-238 Preliminary Verified Disclosure Statement for each party shall be attached to all settlement agreements.
E.  The parties may not mutually waive these requirements without leave of Court for good cause shown.
F.  A Form AOC-238 Preliminary Verified Disclosure Statement may be obtained from the Circuit Clerk's Office or online at www.courts.ky.gov.
706.  Contested Final Hearing
Text
A.  In a proceeding for dissolution of marriage the Circuit Clerk shall not assign a date for final contested hearing until 20 days (or 60 days, if there are minor children of the parties) have elapsed from the date of service of summons, filing of an entry of appearance by the respondent, or filing of a verified responsive pleading by the respondent, whichever first occurs.
B.  If service is by warning order, in a proceeding for dissolution of marriage the Circuit Clerk shall not assign a date for final contested hearing until 50 days (or 60 days, if there are minor children of the parties) have elapsed from the date of the entry of the warning order. The report of the warning order attorney shall be filed before the Circuit Clerk assigns a date for final contested hearing.
C.  In a proceeding for dissolution of marriage or custody the Circuit Clerk shall not assign a date for final contested hearing until certificates demonstrating that both parties and their children have completed the parent education program, if applicable.
D.  In contested proceedings or other matters under submission, the Court may request that all attorneys submit proposed findings of fact, conclusions of law, and judgment. This is not intended to delegate the Court's decision making power, but will be used solely for information and as a guide.
707.  Uncontested Final Hearing
Rule 8.  STATUS OFFENSES 
Text
A.  Unless otherwise ordered by the Court, either party may move the Court for an uncontested final hearing date or may move the Court for dissolution by deposition upon written questions.
B.  Either party may offer proof for the purpose of entering a decree.
C.  Where proof is submitted by deposition upon written questions and the parties have executed a settlement agreement resolving all issues, a motion to enter a decree need not be placed upon the Court's docket but may be submitted directly to the Court in the form of a Motion to Submit with an Order to Submit, and include a deposition upon written questions, Findings of Fact and Conclusions of Law, Decree of Dissolution, original copy of the settlement agreement, both parties' Form AOC-238 Preliminary Verified Disclosure Statement, a completed child support worksheet signed by both parties, if applicable, and a Form AOC-152 Uniform Child Support Order and/or Wage/Benefit Withholding Order for Kentucky Employers, if applicable. Parties may not waive by agreement submission of the Form AOC-238 Preliminary Verified Disclosure Statement.
D.  When the parties have a minor child a completed child support worksheet signed by both parties shall be submitted even if the parties agree to deviate from the Kentucky Child Support Guidelines and/or not require child support. Further, because of the statutory requirement of written findings specifically detailing the factual reasons for departure from these guidelines, parties shall also submit a joint verified statement and order that includes specific language establishing a statutory basis for the deviation as set forth in KRS 403.211(3). This basis may be set forth in the settlement agreement.
E.  When the parties have a minor child, pursuant to KRS 403.212, a court shall order health insurance coverage when reasonably available. Therefore, parties shall also submit a joint verified statement and order that includes specific language setting forth this obligation. This requirement may be set forth in the settlement agreement.
Rule 8.  STATUS OFFENSES
801.  Complaints
Text
A.  Any complaint dealing with Status Offenders shall be filed in accordance with the provisions of KRS 630.010 et seq., FCRPP VIII, and these rules.
802.  Conferences
Text
A.  The Court Designated Worker (hereinafter CDW) shall have a conference with the juvenile to determine whether to:
 	1.  Refer the juvenile and family to a public or private social agency before referring to the Court; or
 	2.  Enter into a diversionary agreement; or
 	3.  Refer the matter to the Court by filing a Petition alleging habitual runaway, beyond control of the parent, beyond the control of the school, or habitual truancy.
803.  Court Procedures
Rule 9.  MISCELLANEOUS 
Text
A.  Upon receipt of the petition, the Circuit Clerk shall set the matter for arraignment on the next status docket unless directed otherwise by the Family Court Judge. Pursuant to FCRPP 41, the Circuit Clerk shall issue a summons to the parent(s) or other person(s) exercising custodial control or supervision of the child to appear and produce the child at the initial appearance. The Circuit Clerk shall attach to the summons a copy of the petition and any accompanying documents required to be filed pursuant to FCRPP 40.
B.  At least three (3) business days prior to any proceeding or hearing, the Court, the juvenile and counsel shall receive any court ordered reports and accompanying documents. The agency assigned to prepare the report shall provide a copy of the report to the Court and counsel via email or facsimile if a correct address has been provided to the agency. If the agency has served the report by electronic means, the agency shall provide a paper copy to the court file and counsel no later than the time the matter is called on the docket.
C.  Failure of the juvenile to comply with a valid court order may result in a contempt hearing subject to the provisions of FCRPP 44. A show cause order with written notice to the juvenile, parent or guardian, and attorneys of record, may be entered by the Court upon presentation of an affidavit by any person with knowledge of noncompliance or by the Court on its own initiative.
Rule 9.  MISCELLANEOUS
901.  Protections of Personal Identifiers
Text
A.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. Where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(l)(b) by filing one copy from which any personal data has been redacted and filing an unrcdacted copy in a marked and sealed envelope. The Circuit Clerk shall only permit access to the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific order of the Court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
B.  Pleadings, documents or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by these rules and by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
902.  Requests for Confidential Video Records
Text
A.  The Circuit Clerk shall not release any Family Court video record of in-charnber interviews with children or other court proceeding closed by statute, rule or court order without a specific written order of a Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian ad Litem, if any, and set forth the portion of the video record being requested and the specific purpose for the request.
B.  Pursuant to KRS 610.340(2), Rule 902(A) shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
903.  Forms
Text
A.  In forma pauperis motion forms shall be available upon request to the Circuit Clerk. The Family Court office will be responsible for providing the Circuit Clerk with sufficient copies.
B.  Other forms are available through the Family Court Office at 502-867-4808 or on the following websites:
 	1.  http://courts.ky.gov/forms/default.htm,
 	2.  http://apps.courts.ky.gov/localrules/localrules.aspx
904.  Guardian ad Litem and Other Appointed Counsel
Text
A.  Application for appointment as a Guardian Ad Litem (hereinafter GAL) or other appointed counsel is to be made by submitting the appropriate form to the Family Court Office, which is available from the Family Court Office.
B.  Appointments shall be made by the Family Court Judge who may designate the Circuit Clerk to make such appointments. The Family Court Judge may set terms for such appointments, including limiting the number of attorneys on the GAL or other appointed counsel lists.
C.  A GAL or other appointed counsel shall be a licensed attorney in good standing with the Kentucky Bar Association subject to continued ratification by the Family Court Judge.
D.  After a GAL or other appointed counsel accepts an appointment, a court order of appointment shall be generated by the Circuit Clerk or other court designee and said order will satisfy the written entry of appearance in compliance with FCRPP 26. After a GAL or other appointed counsel accepts an appointment, representation shall continue through all stages of the proceedings.
E.  Appointees who fail to demonstrate appropriate knowledge of the statutes, law and procedures in the area in which appointment is made, fail to appear or fail to perform duties may be stricken from the list at the discretion of the Family Court Judge. The ABA Standards for GALs or the recommendations of the Kentucky Commission on GALs may be used as guidelines.
F.  Motions for compensation shall be accompanied by affidavit; the appropriate FAC form shall be used in lieu of a separate motion. Submitted documentation shall include:
 	1.  The statutory basis for appointment;
 	2.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee request; and
 	3.  That the action or proceeding has been concluded and date of disposition.
905.  Military Attorney
Text
A.  Appointments of military attorneys are made pursuant to the Service members Civil Relief Act, 50 App. U.S.C., § 501 et seq. The duties of a military attorney are the same as those of a Guardian ad Litem and, in appropriate cases, include the filing of motion for a stay of the proceedings where the conduct of the military defendant's defense is materially affected by the reason of the defendant's military service.
B.  A motion and a request for a hearing for a stay of proceedings shall be supported by an affidavit containing specific reasons why the military defendant's service materially affects his ability to conduct his defense.
C.  The affidavit shall include the following information:
 	1.  Present duty station and expected duration of present military assignment.
 	2.  Residential address if different from duty station address.
 	3.  Accrued leave to which defendant is entitled and number of days of leave which accrue to the defendant each month.
 	4.  Any other information of a similar nature which would affect the defendant's ability to defend the action.
D.  The failure of the Military Attorney to file an answer or report within sixty (60) days of notification of appointment may result in sanctions being imposed against the attorney and removal from the Military Attorney List.
906.  Sanctions for Noncompliance with Rules
Text
A.  This Court may assess costs and fees or impose appropriate sanctions against a party not complying with any of these Rules.
Appendix 1.
TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL
FOURTEENTH JUDICIAL CIRCUIT AND DISTRICT BOURBON, SCOTT AND WOODFORD COUNTIES
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.
Uniform Protocol for Handling Cases
Text
A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.
Twenty-four Hour Accessibility
Text
A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
 	1.  Any law enforcement officer;
 	2.  A prosecutor-based victim's advocate; or
 	3.  If neither is available, any Circuit Court Clerk or deputy Circuit Court Clerk.
B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
 	1.  Any law enforcement officer; or
 	2.  A prosecutor-based victim's advocate.
C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The authorized agency/officer shall file the petition with the Circuit Court Clerk in the county where the petition is being filed. Upon receipt the Circuit Court Clerk or designee shall present the petition to the on-call District Court Judge or Trial Commissioner, or in the event the on-call District Court Judge or Trial Commissioner is not in the county or is unavailable, the petition may then be presented to any District Court Judge or Trial Commissioner or, if not available, then to the Circuit Judge of Family Court, or if not available, then to either Circuit Judge.
D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The authorized agency/officer shall present the petition to the on-call District Court Judge or Trial Commissioner, or in the event the on-call District Court Judge or Trial Commissioner is not in the county or is unavailable, the petition may then be presented to any District Court Judge or Trial Commissioner or, if not available, then to the Circuit Judge of Family Court, or if not available, then to either Circuit Judge.
III.
Assignment of Cases
Text
A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
C.  The circuit clerk shall assign interpersonal protective order (IPO) cases to the Family Court, for a six month period through July 1, 2016, to allow the undersigned Judges time to evaluate the number of cases filed as IPOs and determine whether sufficient cases of this type are filed to justify creation of an additional docket in District Court. After July 1, 2016, the circuit clerk shall assign IPO cases as previously, or to a new District Court docket if this protocol is amended to assign these cases to District Court based on caseload.
D.  The schedule for hearings on protective orders is as follows:
The schedule shall be set by the Judge or Judges presiding over protective orders and shall be set so that hearings can be held within 14 days of filing. The hearing schedule for each county shall be available in that county's circuit clerk's office.
E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.
Contempt Proceedings
Text
A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
B.  Petitioners seeking to initiate contempt proceedings should contact the following:
For civil contempt proceedings, Petitioners should contact the Circuit Clerk's office in the county where the Emergency Protective Order or Domestic Violence Order was issued.
For criminal complaints for violation of a protective order, Petitioners should contact law enforcement or the County Attorney's office in the county where the Emergency Protective Order or Domestic Violence order was issued.
C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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RULE 1.
INTRODUCTION/ADMINISTRATIVE  PROCEDURES.
101.  INTRODUCTION/PREFACE.
Text
These rules apply to the practice of law in the Fifteenth Judicial Circuit, in both civil and criminal cases, and are intended to supplement the Kentucky Civil, Criminal, and Family Court Rules of Procedure and Practice (FCRPP).
102.  EFFECTIVE DATE.
Text
These rules shall become effective upon approval by the Chief Justice of the Kentucky Supreme Court.
These rules shall be referred to or cited as “Local Rule  _________ ” or “LR _________ ”. 
RULE 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING.
201.  REGULAR MOTION HOUR SCHEDULE.
Text
Regular Motion Days  for the counties in the 15thJudicial Circuit are established by Administrative Order annually and that Order is available to Counsel through the Circuit Judge's Office or the Circuit Clerk's offices in Carroll, Grant & Owen Counties. The Domestic Relations Commissioner shall likewise set Motion Days annually by Order.
202.  MOTION DAYS, NOTICE, AND MOTIONS IN GENERAL.
Text
A.  All motions shall contain a notice of the date and time of the hearing on the motion. Motions not containing that notice will not be heard or filed by the Clerk. “Convenience of the Court” does not constitute notice.
All civil and criminal motions shall be noticed for hearing at 9:00 a.m. on Motion Day. However, the Court will call criminal matters docketed for arraignment, sentencing, and contempt of Court beginning at 8:30 a.m. The civil docket will then be called with criminal cases called immediately thereafter. All counsel for both dockets shall be present at 9:00 a.m., except for those who have items on the 8:30 a.m. criminal docket referenced above.
Uncontested adoption cases shall be set for hearing at 11:00 a.m. in Carroll and Grant Counties and at 10:00 a.m. in Owen County. Motions to set for final hearing or other motions related to the adoption proceeding shall be noticed for 9:00 a.m. If such motions involve confidential matters, counsel shall so advise the Court upon approaching the bench and the. matter will then be heard outside the hearing of the public.
B.  All motions, except those for summary judgment as noted below, must be filed by  the close of business at least seven (7) days prior to the day it is to be heard, unless there is approval from the Court to file the motion after that time. Facsimile copies to the Clerk's office, the Judge's office and opposing counsel shall constitute filing under this rule. However, the facsimile copy shall be  followed up with an original of the Motion so that the Clerk can substitute the original for the facsimile upon receipt. The facsimile copies shall only consist of the motion and not any exhibits, affidavits or copies of references as these items will be included with the original sent to the Clerk, opposing counsel, and to the office of the Judge as provided herein. If counsel chooses to use this faxing procedure rather than simple mailing, the certificate of service shall state that it was faxed and mailed on the date indicated.
C.  Copies of all motions, responses to motions, replies and surreplies shall be mailed to the Circuit Judge at the Judge's office address, (Grant County Judicial Center, 224 South Main Street, Williamstown, KY, 41097). This copy to the judge shall be in addition to  the original filed in the Circuit Clerk's Office.
D.  All motions must be filed and will be heard only in the county where the case is pending, unless there is prior approval of the Court to hear the motion in another county.
E.  Exhibits and affidavits necessary to the motion, response, reply or surreply must be filed with the motion, response, reply or surreply and copies sent to opposing counsel and to the Court.
F.  All motions shall cite the grounds and authority for the relief requested and shall have attached to the copy sent to the Judge  a copy of any primary cases  or other references  cited in the motion.
G.  Counsel shall tender with the motion or on motion day a proposed order with each motion.  The order shall be prepared on plain white 8½" X 11" paper and shall not contain language such as “tendered by” but shall be suitable for the Court's signature without change.  The order shall contain a certification of mailing  of notice of entry for the Clerk under CR 77.04 and a distribution list with mailing addresses  for the attorneys or parties listed.
The Clerk's Certificate shall state: “I certify that the above Order was entered and a filed copy of the Order mailed to the following persons this  _________ day of  ___________________ ,  _________ . Clerk/Deputy Clerk 
H.  Pleadings, motions and other such documents shall contain the name, address and phone number, facsimile number and e-mail address of counsel .   If there are several office locations, the address used by trial counsel shall be indicated.
203.  GUARDIAN AD LITEM AND WARNING ORDER ATTORNEY MOTIONS AND FEES.
Text
A.  In the event a party to a domestic relations case is incarcerated, a GAL shall be appointed and a fee assessed initially to the petitioner as costs.
B.  A motion for guardian ad litem or substitute warning order attorney shall be compliant with the provisions of LR 202 above but counsel need not appear on the motion unless requested by the Court.
C.  In Voluntary Termination of Parental Rights cases where the Cabinet for Health and Family Services is made custodian of the child, the GAL shall submit form FINGAL-1.
D.  In Involuntary Termination of Parental Rights cases where the Cabinet for Health and Family Services is the proposed custodian of the child, the GAL shall submit form FINGAL-1.
E.  In all other adoption or termination of parental rights cases where a Guardian ad Litem is requested by the Petitioner or otherwise required by statute, the Petitioner shall be responsible for paying for each GAL or WOA appointment as directed by the Court.
204.  SUMMARY JUDGMENT MOTIONS.
Text
A.  A motion for summary judgment shall be filed and served in compliance with LR 202 above not less than thirty (30) days prior to the date noticed for hearing of the motion. Any response to the motion shall be filed and served by opposing counsel not less than seven (7) days prior to the date noticed for the motion.
B.  The motion for summary judgment or response thereto shall be accompanied by a memorandum of law supporting the motion and shall have attached to the copy sent to the Judge (Grant County Judicial Center, 224 South Main Street. Williamstown, KY, 41097)  copies of primary cases or other references cited in the memorandum.
205.  DEFAULT JUDGMENT MOTIONS.
Text
A motion for default judgment shall be in compliance with LR 202 above. Furthermore, a defendant in default shall be provided notice of any motion for default judgment before that motion will be considered by the Court. Appearance in court by counsel is not required for these motions.
In addition to the normal default affidavit of Counsel, the Motion must include a Plaintiff's Affidavit establishing the judgment amount requested.
RULE 3.  ADOPTIONS/TERMINATIONS  OF PARENTAL RIGHTS.
Text
See FCRPP 32 through 36 for statewide uniform rules.  There are no local rules in the 15th Judicial Circuit relating to Adoptions and Termination of Parental Rights cases. 
RULE 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 15th Judicial Circuit and District is attached hereto in Appendix “A” incorporated by reference herein as if set out fully.
RULE 5.  DOMESTIC RELATIONS PRACTICE.
Text
See Appendix “B,” “Domestic Relations Practice,” and FCRPP 2 through 9.
RULE 6.  MISCELLANEOUS RULES RELATING TO FAMILY LAW PRACTICE.
Text
There are currently no miscellaneous rules relating to family law practice.
RULE 7.  CIVIL/CRIMINAL PRACTICE RULES.
701.  JURY TRIALS.
Text
A.  The Clerk shall keep a jury docket for the Court. Upon motion of any party a civil action may be placed on the jury docket if there is an issue triable of right by a jury or if the Court in its discretion determines that there should be a trial by jury of any issue.
B.  At the time the Order Setting Jury Trial is entered, the Court shall also issue orders, or include in that Order, directives regarding the completion of discovery by schedule and shall set both a Preliminary Pretrial Conference and a Final Pretrial Conference. Details for all of these matters shall be established by Order for each case.
C.  The Court will take control of the time-line for the case after a jury trial date is set. For that reason motions for jury trial should not be made until substantial discovery is complete.
702.  CRIMINAL PROCEEDINGS.
Text
A.  DOCKET CALL
The Court will hear motions on criminal matters on Motion Day immediately after the civil docket.  Counsel shall have consulted with their parties so that the motions may proceed when called. 
B.  PRETRIAL CONFERENCE
At the time of arraignment each case shall be assigned a time for plea agreement conference and/or pretrial conference. Pretrial conferences shall be held as a matter of course in all criminal cases.
C.  MOTIONS
Counsel of record for the parties shall be in attendance at the final pretrial conference and shall submit all written motions that they expect to be required in the case. No additional motions may be offered after the final pretrial conference, except by leave of the Court, upon a showing of excusable neglect or if it concerns a matter of which counsel was not aware or which did not come to counsel's attention prior to the time of the pretrial conference or in the interest of justice.
D.  TRIAL DATE AND REPORT DATE 
At a pretrial conference the case shall be assigned for trial on a day certain. The Court may at any time reassign the date of a criminal case to another date.
Unless there are exceptional reasons, jury trials shall be assigned at least one month in advance of the trial, with a designated report date at least seven days prior to trial. After the report date, the Court will not accept or consider plea agreements between Defendant and the Commonwealth.
E.  PLEA AGREEMENTS
All plea agreements between the Commonwealth and the Defendant shall be reduced to writing and submitted to the Court prior to entry of pleas made pursuant to such agreements.
F.  GUILTY PLEAS
Pleas will be taken on the record in open court. Those proceedings shall be transcribed and filed with the Clerk only on request of either party and at their expense.
703.  GRAND JURY AND TERMS OF COURT.
Text
A Grand Jury shall be impaneled every month in each county. As a routine matter the Grand Jury will meet on the first Motion Day of each month in each county, unless called at another time by the Court. There shall be a new Grand Jury in each county every term of court.
There shall be two terms of Court per year. The terms shall start on the first Motion Day of February and August. However, the provisions of CR 6.03(1) are applicable regarding terms of this court.
704.  EX PARTE COMMUNICATION.
Text
There should be no ex parte communication with the Judge by counselor parties in criminal or civil actions. Attorneys shall advise their clients and witnesses of proper courtroom decorum, including the impropriety of attempting to discuss pending matters with the Court and the statutory prohibition against communications with jurors.
705.  TRIALS WITHOUT A JURY (BENCH TRIALS).
Text
In all cases tried without a jury each party shall file with the Court at the Judge's office, not less than seven (7) days prior to trial, a trial brief. The brief shall include, at minimum: a brief summary of the facts including a notation whether the facts are disputed or agreed; the issues involved; the party's position on each issue and legal support therefore, with copies of primary cases or other references attached; a list of witnesses; a list of exhibits and copies of the exhibits that can be copied; a statement of the specific relief requested; such other matters as the Court may require by Order or as the party may feel will assist the Court.
706.  DRESS CODE.
Text
A.  All attorneys appearing before the Court shall dress appropriately. The Court shall be the arbiter of what is appropriate in each circumstance. However, as a guide, this requires gentlemen to wear suit and tie or dress coat and tie with appropriate accessories. For ladies this requires formal business attire and accessories. Assistants shall likewise comply.
B.  Clients, witnesses, family members and friends accompanying clients or witnesses should be advised that a dress code for all entering the courtroom will be in effect and may bar their entry if they are not compliant. The dress code is, at a minimum, that no one wearing shorts, tank tops, halter tops, apparel with inappropriate messages, sexually suggestive clothing, or other improper attire be admitted. Further, the wearing of sunglasses or hats in the courtroom is prohibited, unless required for medical or religious purposes.
707.  APPEALS/PETITIONS FROM DISTRICT COURT.
Text
On the filing of any appeal from a judgment of the District Court, or any petition affecting District Court or District Judges, a copy of all documents , to include the Notice of Appeal, Statement of Appeal, Counter-statement of Appeal, the Petition, the Response and all motions shall be sent to the office of the Judge, Grant County Judicial Center, 224 South Main Street, Williamstown, KY 41097, in addition to the copy filed with the Clerk. 
Furthermore, the Statement of Appeal shall have attached to it a copy of the Judgment from which the appeal is taken.  Both the Statement of Appeal and the Counter-statement shall include, as attachments to the Judge's copy referred to above,  copies of statutes, references, and primary cases referred to therein.
708.  MEDIATION.
Text
This Court finds that under some circumstances the process known as mediation may provide an efficient and cost-effective alternative to traditional litigation, and, further, that the wise and judicious use of mediation may benefit litigants. In particular, resolution through mediation eliminates the potential of years and great expense in appeals courts.
Mediation is intended to help both litigants and the Courts facilitate the settlement of disputes. Litigants should participate in good faith and in an earnest attempt to resolve their differences.
This Rule refers to mediation. Nothing in this Rule shall prohibit parties from resolving disputes through other methods. However, in any case where one party may pose a risk of harm (such as domestic violence) to another party or family member, mediation should not be used.
A.  MEDIATION DEFINED
Mediation is an informal process in which a neutral third person called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving and exploring settlement alternatives.
B.  REFERRAL OF CASES TO MEDIATION
Except as provided in FCRPP 2(6)(a), at any time on its own motion or on motion of any party, the Court may refer a case or portion of a case for mediation. In this decision, the Court shall consider:
 		(a)  the stage of the litigation, including the need for discovery, and the extent to which it has been conducted;
 		(b)  the nature of the issues to be resolved;
 		(c)  the value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of on-going relationships;
 		(d)  the willingness of the parties to mutually resolve their dispute;
 		(e)  other attempts at dispute resolution; and
 		(f)  the ability of the parties to participate in the mediation process.
C.  NO STAY OF PROCEEDINGS
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings. 
D.  APPOINTMENT  OF MEDIATOR
Within the time period set out in the Order of referral, normally thirty (30) days, the parties shall agree on a mediator or a mediation service. If the parties cannot agree, they shall notify the Court, and the Court will then select a mediator or a mediation service.
E.  MEDIATOR COMPENSATION
The mediator shall be compensated at the rate agreed between the mediator and the parties if the rnediator is chosen by agreement. If the mediator is appointed by the Court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator. Unless otherwise agreed by the parties or ordered by the Court, the parties shall equally divide the mediator's professional fees.
F.  MEDIATION PROCEDURE
Following selection of the mediator, the mediator shall set a mediation conference within thirty (30) days. The mediation conference shall be held at a site agreed upon by the parties. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
G.  ATTENDANCE AT MEDIATION CONFERENCE
The parties must attend the mediation conference. Counsel shall attend the mediation conference unless otherwise agreed to by the parties and the mediator or ordered by the Court. If a party is a public entity, it shall appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision making body or officer of the entity. If a party is an organization other than a public entity, it shall appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. If any party is insured for the claim in dispute, that party shall also be required to have its insurer(s) present by the physical presence of a representative of the insurance carrier(s) who is not that carrier's outside counsel; this representative must have full settlement authority. The foregoing requirements of attendance may be varied only by stipulation of the parties or by order of the Court for good cause shown.
H.  COMPLETION OR TERMINATION OF MEDIATION
The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel and the mediator, or by order of the Court.
I.  REPORT TO THE COURT
The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters that, if resolved or completed, would facilitate the possibility of a settlement.
J.  AGREEMENT AND ORDER
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
The parties shall then submit to the Court an Agreed Order of Settlement and Dismissal with such details as they deem necessary. 
K.  CONFIDENTIALITY
 	(1)  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
 	(2)  Mediation shall be regarded as settlement negotiation for purposes of K.R.E. 408.
 	(3)  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature except on order of the Court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties.
 	(4)  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.
709.  MASTER COMMISSIONER SALES.
Text
A.  NECESSARY AFFIDAVITS  IN FORECLOSURE CASES: 
 	(1)  Any complaint involving the foreclosure sale on a mortgage or other lien shall include an affidavit of plaintiff's counsel stating that a title examination was conducted on the subject property and that all lien holders are named as parties. 
 	(2)  Further, in any action where a defendant is deceased and unknown heirs, devisees, etc. are named as parties, plaintiff's counsel shall file an affidavit with the complaint stating that a reasonable search has been completed to determine if a probate case has been filed for the estate of the deceased defendant.
 	(3)  If the real estate that is being foreclosed contains a mobile home, doublewide or manufactured home that has been affixed to the real estate, a copy of the Affidavit of Conversion filed with the County Clerk's Office shall be attached to the complaint. If there is no Affidavit of Conversion filed, then a copy of the perfected title lien statement shall be attached to the complaint.
In every case, the plaintiff shall make a statement in the complaint or in a separate affidavit regarding the presence of a mobile home, doublewide, or manufactured home on the property. (i.e.: There is/is not a mobile home, doublewide or manufactured home located on the property.)
 	(4)  When a Motion for Judgment and Order of Sale is made, it shall include a status of account affidavit signed by the Plaintiff or its representative setting out the breakdown of the balance due under the obligations of the note and mortgage, to include attorney's fees, up to the date of filing of the Motion . The Motion should also include a military affidavit regarding any individual defendants.
B.  A copy of all motions for judgment and order of sale or motions relating thereto shall be sent to the Master Commissioner (in addition to the copy sent to the Judge) prior to the motion hour at which the motion is to be heard, in order to be reviewed and approved by the Master Commissioner prior to the motion hour. The tendered orders must be in format suitable to the Master Commissioner and the Court.  (Sample is provide herein as Appendix MC). The Master Commissioner will provide any additional guidance for those not familiar with local format.
C.  Within seven (7) days after the entry of the Judgment and Order of Sale, the Plaintiff shall forward to the Master Commissioner a certified check or money order in the sum of One Thousand Dollars ($1,000.00) as an advance for expenses to be incurred by the Master Commissioner in relation to the sale. The amounts used from that advance shall be taxed as costs and included in the Plaintiff's judgment. Any surplus shall be refunded to the Plaintiff in the Master's final accounting. Failure of the Plaintiff to advance said sum within this time period shall result in the cancellation of the sale by the Master Commissioner.
D.  The terms of all Master Commissioner Sales, unless otherwise ordered by the Court, shall be as follows:
 	(1)  At least ten percent (10%) cash payment at the time of sale, and the balance on a credit of thirty (30) days bearing interest at the rate of twelve percent (12%) per annum from date of sale. The successful bidder shall provide surety on his/his purchase bid bond satisfactory to the Master Commissioner, and
 	(2)  If the property sold includes insurable improvements, the successful bidder at the sale shall, at bidder's own cost, carry fire and extended insurance coverage on the improvements from the date of sale until the purchase price is fully paid. The insurance shall be in the amount of the Court appraised value of the improvements or the unpaid balance of the purchase price, whichever is less, as a minimum, with a loss payable clause to the Master Commissioner of the Circuit Court; and,
 	(3)  All unpaid, past due and owing city and county real estate taxes shall be paid from the sales proceeds.
E.  CANCELLATION OF SALES: Any motion to cancel a judicial sale, including a motion by Plaintiff or joint motion, shall be filed and noticed in accordance with LR2 above, to include provision LR2 B that requires filing seven days prior to the Motion Day on which it is noticed.
As an alternative to filing a motion, for instance when there isn't sufficient time to file the motion, the sale will only be cancelled upon receipt by the Court of an agreed order of cancellation signed by all parties  who are not in default.
APPENDIX A
TWENTY-FOUR HOUR ACCESSIBILITY TO  PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL 
Text
15thJUDICIAL CIRCUIT AND DISTRICT  CARROLL COUNTYPursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-Four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours: 
CARROLL COUNTY CIRCUIT CLERK'S OFFICE 8:00 A.M. — 4:30 P.M. MONDAY—FRIDAY  
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:   
POLICE AGENCIES AND COUNTY ATIORNEY  
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:  
ANY JUDGE OR TRIAL COMMISSIONER 
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to: 
ANY JUDGE OR TRIAL COMMISSIONER 
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 	D.  The schedule for hearings on protective orders is as follows: 
CARROLL DISTRICT COURT, WEDNESDAYS AT 9:00 A.M.; CASES ASSIGNED TO THE CIRCUIT COURT (WHERE A CI CASE IS PENDING) SHALL BE HEARD AT 9:00 A.M. ON REGULAR CIRCUIT MOTION DATES 
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact: 
CARROLL CIRCUIT CLERK'S OFFICE
802 CLAY STREET
CARROLLTON KY 41008
(502) 732-4305 
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order. 
The undersigned hereby acknowledge that all general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND JOINT JURISDICTION PROTOCOL 15thJUDICIAL CIRCUIT AND DISTRICT OWEN COUNTYPursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-Four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours: 
OWEN COUNTY CIRCUIT CLERK'S OFFICE 8:00 A.M. — 5:00 P.M. MONDAYS; 8:00 A.M. — 4:00 P.M. TUESDAY— FRIDAY  
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
POLICE AGENCIES AND COUNTY ATIORNEY  
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:  
ANY JUDGE OR TRIAL COMMISSIONER 
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to: 
ANY JUDGE OR TRIAL COMMISSIONER 
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 	D.  The schedule for hearings on protective orders is as follows: 
OWEN DISTRICT COURT, FRIDAYS AT 9:00 A.M.; CASES ASSIGNED TO THE CIRCUIT COURT (WHERE A CI CASE IS PENDING) SHALL BE HEARD AT 9:00 A.M. ON REGULAR CIRCUIT MOTION DATES 
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact: 
OWEN CIRCUIT CLERK'S OFFICE
401 S. MAIN STREET
PO BOX 473
OWENTON KY 40359
(502) 484-2232 
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.The undersigned hereby acknowledge that all general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND JOINT JURISDICTION PROTOCOL 15thJUDICIAL CIRCUIT AND DISTRICT GRANT COUNTYPursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit ifthere is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-Four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours: 
GRANT COUNTY CIRCUIT CLERK'S OFFICE 8:30 A.M. — 4:00 P.M. MONDAY—FRIDAY AS WELL AS THE 1st AND LAST SATURDAY OF EACH MONTH FROM 8:30 A.M. — 12:00 NOON  
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
POLICE AGENCIES AND COUNTY ATIORNEY  
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:  
ANY JUDGE OR TRIAL COMMISSIONER 
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to: 
ANY JUDGE OR TRIAL COMMISSIONER 
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 	D.  The schedule for hearings on protective orders is as follows: 
GRANT DISTRICT COURT, TUESDAYS AT 1:00 P.M.; CASES ASSIGNED TO THE CIRCUIT COURT (WHERE A CI CASE IS PENDING) SHALL BE HEARD AT 9:00 A.M. ON REGULAR CIRCUIT MOTION DATES 
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact: 
GRANT CIRCUIT CLERK'S OFFICE
224 SOUTH MAIN STREET
WILLIAMSTOWN KY 41097
(859) 824-4467 
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order. 
The undersigned hereby acknowledge that all general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
APPENDIX B.
RULE “DR” — DOMESTIC RELATIONS PRACTICE.
DR 1.00. DOMESTIC RELATIONS COMMISSIONERS. 
DR 2.00. STANDING REFERRALS AND ORDERS. 
DR 3.00. CASE CAPTION. 
DR 4.00. UNCONTESTED DISSOLUTION OF MARRIAGE  (Also see FCRPP 3(1) and (2)). 
DR 5.00. CONTESTED MATTERS (Also see FCRPP 3(3) and (4)). 
DR 5.01. PARENTS EDUCATION PROGRAM REQUIREMENTS. 
DR 5.02. CHILD SUPPORT AND WAGE/INCOME WITHHOLDING. 
DR 5.03. STATUS QUO ORDER (See FCRPP 2(5)). 
DR 6.00. HEARINGS, REPORT AND OBJECTIONS. 
DR 6.01. OBTAINING HEARING DATES. 
DR 6.02. CONFIRMATION OF REPORT AND OBJECTIONS. 
DR 6.03. WAIVER OF RIGHT TO FILE OBJECTIONS.  
DR 6.04. FILING MOTIONS. 
DR 7.00. REQUIREMENTS FOR ENTRY OF ORDERS AND DECREES. 
DR 7.01. FINAL DECREES. 
DR 7.02. UNCONTESTED DIVORCES. 
DR 7.03. ORDERS/DECREES TO BE RECOMMENDED. 
DR 7.04. ADMINISTRATIVE ORDERS OF DRC AND SDRC. 
DR 8.00. APPEARANCES, WAIVERS, AND AGREEMENTS. 
DR 9.00. OFFICIAL RECORD (See FCRPP 4(3)). 
DR 10.00. CHILD CUSTODY MATTERS. 
DR 11.00. CHILD SUPPORT MATTERS (See also FCRPP 9). 
DR 11.01. PENDENTE LITE CHILD SUPPORT MOTIONS. 
DR 11.02. MOTIONS TO MODIFY EXISTING OBLIGATION (See also FCRPP 9) 
DR 11.03. EX PARTE SUPPORT ORDERS. 
DR 12.00. CONTESTED DISSOLUTIONS (See also FCRPP 3) 
DR 12.01. A.  TRIAL ORDER TO ISSUE  
DR 12.02. SANCTIONS FOR NONCOMPLIANCE. 
DR 12.03. CHILD SUPPORT WORKSHEET. 
DR 12.04. JUDGMENT TO BE TENDERED. 
DR 13.00. SCHEDULE OF FEES, PAYMENT OF COSTS AND APPORTIONMENT (See also FCRPP 4 (5) and (6)) 
DR 13.01. DOMESTIC RELATIONS COMMISSIONER'S FEES. 
DR 13.02. DEPOSIT OF FEES  
DR 14.00. JUDICIAL SALES IN DOMESTIC MATTERS. 
DR 14.01. MASTER COMMISSIONER TO CONDUCT JUDICIAL SALES.  
DR 14.02. COUNSEL TO NOTIFY LIEN HOLDER. 
DR 15.00. HEALTH RELATED EXPENSES NOT COVERED BY INSURANCE. 
DR 1.00.
DOMESTIC RELATIONS COMMISSIONERS.
Text
Pursuant to FCRPP 4(1) and approval of the Chief Justice, a Domestic Relations Commissioner and a Special Domestic Relations Commissioner  for the 15th Judicial Circuit have been appointed.
DR 2.00.
STANDING REFERRALS AND ORDERS.
Text
A.  All domestic relations matters in Carroll and Grant Circuit Court arising under KRS Chapter 403 are, except to the limited extent otherwise provided for herein and unless otherwise ordered by the Court, referred to the Domestic Relations Commissioner. In those cases over which the Domestic Relations Commissioner is unable to preside for any reason the Court may direct that the matter be heard by the Special Domestic Relations Commissioner or by the Court.
B.  Those domestic relations matters in the Owen Circuit Court shall, except for uncontested cases, be referred to either the Domestic Relations Commissioner or the Special Domestic Relations Commissioner upon request. To effect a referral (upon determining that a matter will be contested) counsel for either party shall contact the Circuit Judge's office and advise the Court Administrator of the need for an Order of Referral. Counsel will need to provide the Court Administrator the style of the case and attorneys or parties names, addresses, facsimile numbers, and e-mail addresses. After referral, counsel shall then proceed with the same procedures as provided by these Local Rules, the FCRPP, and any other applicable Civil Rules.
C.  The Commissioner shall hear all rules to show cause why a party should not be held in contempt of court arising from domestic relations matters. If incarceration is recommended, the party to be incarcerated shall be entitled to a hearing before the Court at the next regular Motion Day. The Court shall permit additional evidence and shall give the party an opportunity to purge him/her of such contempt.
DR 3.00.
CASE CAPTION.
Text
A.  All motions and pleadings in domestic relations cases shall be captioned in the following manner:
COMMONWEALTH OF KENTUCKY UNIFIED COURT OF JUSTICE  _____________________________________  CIRCUIT COURT CIVIL ACTION NUMBER (DRC)  _____________________________________ 
 	B.  Motions for Judgment in Uncontested cases shall be styled:MOTION FOR JUDGMENT ON UNCONTESTED HEARING
 	C.  Motions for Trial Date in Contested Cases shall be styled:MOTION FOR TRIAL DATE — CONTESTED CASE
 	D.  Motions for Judgment in Default cases shall be styled:MOTION FOR JUDGMENT — RESPONDENT IN DEFAULT
DR 4.00.
UNCONTESTED DISSOLUTION OF MARRIAGE  (Also see FCRPP 3(1) and (2)).
Text
(1)  Proof will be taken on the record in open Court
(2)  Counsel shall submit proposed findings, conclusions and a decree.
(3)  Other methods of proceeding with an uncontested dissolution of marriage must have prior approval of the Court. 
(4)  In matters that are filed pro se, both parties to the proceeding shall appear in open court for final hearing unless leave of the Court or is granted under circumstances warranting the absence of one of the parties.
DR 5.00.
CONTESTED MATTERS (Also see FCRPP 3(3) and (4)).
Text
In all contested dissolution of marriage cases, custody matters and support matters there shall be a hearing in open Court following a motion for a contested hearing. The Court will enter an order setting the date of the hearing and stating the requirements for pretrial compliance, which will, at a minimum, include compliance with FCRPP 3(3) and (4) and the requirements of and date for filing of each party's Trial Brief.
DR 5.01.
PARENTS EDUCATION PROGRAM REQUIREMENTS.
Text
(1)  In a proceeding for the dissolution of marriage where there are minor children of the parties, if the parties are ordered to attend a parent education program, no matter shall be assigned for final hearing until the parties have attended, and participated in, a class designed to advise the parents on the impact of divorce on children.
(2)  The Court may make such orders in regard to the failure or refusal to comply with DR 5.01 (1) as are just and, among other things, order the following:
 	a.  Refuse to assign a trial date until the party requesting the trial date attends the program;
 	b.  Decline to set or enforce permanent or temporary visitation rights for the disobedient parent until the disobedient party attends the program.
 	c.  Reserve the granting or approval of final custody; and
 	d.  In lieu of any of the foregoing or in addition thereto, may find a party in contempt for failure to obey an order to attend the program.
(3)  Fees shall be paid by each party at the time of attending the program.
DR 5.02.
CHILD SUPPORT AND WAGE/INCOME WITHHOLDING.
Text
In all cases in which child support is requested, compliance with FCRPP 9 and DR 11.00 below shall be required.
DR 5.03.
STATUS QUO ORDER (See FCRPP 2(5)).
Text
In the 15th Judicial Circuit the initial court appearance may not occur for thirty days or more after the initial filing of an action for Dissolution of Marriage. Therefore, if a Motion for a Status Quo Order is filed with the Petition which requests entry of the AOC 237, Status Quo Order, and which states that the Respondent has ten days to file any objection to entry of the Order, the clerk will serve a copy of the Motion with the Summons and Petition on the Respondent. If no response is filed within 10 days of service of the Summons, Petition and Notice of the Motion, the Status Quo Order will be entered by the Court.
DR 6.00.
HEARINGS, REPORT AND OBJECTIONS.
DR 6.01.
OBTAINING HEARING DATES.
Text
(1)  The regular domestic relations motion docket shall be held on a DRC calendar to be set by the Commissioner at the beginning of each calendar year. The docket for the DRC and SDRC shall be kept by the Clerk of the Court.
(2)  Final hearings or trials in contested cases, hearings on motions to modify orders or judgments, hearings on rules to show cause, and extended hearings shall be assigned by the Commissioner at the Motion Hour, upon application for a hearing date by motion and notice in conformance with CR 6.04, LR 202, and DR 6.04. A copy of the motion shall be mailed to the appropriate Commissioner.
(3)  All other motions and hearings thereon shall be scheduled by motion and notice in compliance with the Civil Rules and LR202.
(4)  Motions requiring more than 10 minutes shall be scheduled in advance through the Commissioner's office.
DR 6.02.
CONFIRMATION OF REPORT AND OBJECTIONS.
Text
(1)  FCRPP 4(4) governs the procedures with respect to serving objections to the report of the Commissioner. In all cases, the Domestic Relations Commissioner will file his/her report with a recommended order and the Circuit Clerk shall serve a copy of the Report on all parties. The Clerk shall cause the case to be docketed on a “DRC Order Calendar” bearing the same date as the Court's next regular Motion Calendar which is dated not less that fourteen (14) days following the date that the Report is mailed by the Clerk. If no objections are filed within the prescribed time period, then the recommended Order or Decree may be entered.
(2)  If objections are filed subsequent to the ruling by the Commissioner, then the proposed orders relating thereto shall be tendered directly by the parties to the Court at the time of appearance on the objections. If objections are filed, the party filing them shall file a motion and notice it for hearing on the next Motion Day that is at least seven (7) days from the date of filing. The opposing party shall file their response thereto as early as possible before the hearing. 
(3)  A copy of all motions and objections to recommended orders or decrees shall be served on the Domestic Relations Commissioner or Special Domestic Relations Commissioner at the Commissioner's office address and on the Circuit Judge under LR 202.
The objecting party shall include with the copy of the objections served on the Judge, a copy of the Commissioner's Order, Report, or Recommendation that is the subject of the objection.
DR 6.03.
WAIVER OF RIGHT TO FILE OBJECTIONS. 
Text
The time period in which to serve objections may be waived when all parties agree in writing. The waiver should be in substantially the following form: “The parties hereby waive the right to file objections to the Commissioner's Report and the right to notice pursuant to CR 53.06(2)”.
DR 6.04.
FILING MOTIONS.
Text
All motions must be filed in compliance with LR 202 and a copy sent to the Commissioner's office. A fee of $15 shall be paid upon the filing of the motion and will cover the first quarter hour or any portion thereof of the hearing on the motion. Any fee due for hearings beyond a quarter of an hour will be due at the conclusion of the case and will be paid by the parties as directed by the Court. Any motion not accompanied by the $15 fee will not be docketed.
DR 7.00.
REQUIREMENTS FOR ENTRY OF ORDERS AND DECREES.
DR 7.01.
FINAL DECREES.
Text
In addition to all other requirements set forth herein, a Motion for Final Decree must be accompanied by:
 	1.   In default cases, a military affidavit;
 	2.  If the wife desires restoration of her former name, a written request for such, unless the request is provided for in prior pleadings or the parties' agreement.
DR 7.02.
UNCONTESTED DIVORCES.
Text
(1)  DEFINITION OF “UNCONTESTED”.   For purposes of these Rules, a case shall be considered “uncontested” only if all  issues have been resolved through a signed property settlement agreement. 
(2)   PROPERTY SETTLEMENT AGREEMENTS. A worksheet for child support shall be attached to all property settlement agreements in which child support is determined. In addition, any agreed order establishing child support that is inconsistent with the guidelines  shall contain a recitation to the effect that “The parties are aware of the amount of child support established by the Kentucky Child support Guidelines as reflected on the attached worksheet” and that “No public assistance is being paid on behalf of a child of the parties under the provisions of Part D of Title IV of the Federal Social Security Act”.  Further, the agreement  shall state with particularity why the guideline amount  is unjust or inappropriate  and cite the factual  grounds therefore.
Nothing herein shall preclude parties who are fully informed about the child support guidelines from agreeing to child support inconsistent with the guidelines so long as they provide the information above and provided that no public assistance is being paid on behalf of a child under the provisions of Part D of Title IV of the Federal Social Security Act.
(3)  AGREEMENT MUST BE FILED PRIOR TO MOTION. A Motion for Judgment on Uncontested Hearing shall not be accepted for filing, nor shall it be heard, unless the signed property settlement agreement has been filed prior to or contemporaneous with the filing of the Motion.
(4)  REPORT AND DECREE TO BE FURNISHED. Counsel shall furnish to the Domestic Relation Commissioner for review and signature a Report of the Domestic Relations Commissioner and a Decree of Dissolution. Care should be taken to include the appropriate entry relative to the presence or absence of a waiver of the notice requirement set forth in CR 53.06(2). (See DR 6.03)
DR 7.03.
ORDERS/DECREES TO BE RECOMMENDED.
Text
All decrees and all orders entered upon motions to modify or terminate decrees, contempt orders and temporary orders entered upon pendente lite motions shall be signed by the Judge, but shall contain the following notation along the left hand margin.Recommended:  DOMESTIC RELATIONS COMMISSIONER
DR 7.04.
ADMINISTRATIVE ORDERS OF DRC AND SDRC.
Text
All routine orders setting contested and uncontested trial dates, contested hearing dates or affecting purely administrative matters shall be signed by the Commissioner only.
DR 8.00.
APPEARANCES, WAIVERS, AND AGREEMENTS.
Text
A.  Appearances and Waivers may be filed by a party through an Attorney if signed by the party and/or his or her attorney. Separation Agreements must be signed by the party and the party's attorney (either indicating said attorney's preparation of the Agreement or the attorney's approval as to form.)
B.  A party not represented by an attorney shall sign Appearances and Waivers and Separation Agreements before the Clerk or deputies or before any person authorized to acknowledge deeds.
C.  Each Waiver of Notice shall contain an address to which the party requests the final decree be served. Waivers of Notice notwithstanding, the Clerk shall, upon entry, serve a copy of the decree on both parities.
DR 9.00.
OFFICIAL RECORD (See FCRPP 4(3)).
Text
The Commissioner shall orally hear all contested and uncontested trials and motions unless otherwise ordered by the Court. Proceedings before the Commissioner may be recorded on audiotape or videotape or reported by stenographic reporter. If a party elects to have testimony reported by a stenographic reporter, he or she shall engage the services of a court reporter and the court reporter's fee shall be paid by the party so requesting the services and shall not be taxed as costs. No transcript prepared from an audiotape or videotape shall be taxed as costs; rather, either party may, at his or her own expense, have the transcript prepared by the reporter and pay for same. A copy of a videotape or audiotape recording may be obtained from the Circuit Court Clerk for a small fee set by AOC or by the Clerk.
DR 10.00.
CHILD CUSTODY MATTERS.
Text
A.  PARENTING TIME
The following schedules are suggested as guidelines for the parents and the Court in establishing parenting time schedules. Each case will present unique facts or circumstances (i.e. distance between parents' homes, unusual work schedules) which shall be considered by the Court in establishing a parenting time schedule and the final schedule established by the Court or agreed to by the parents mayor may not be what these guidelines suggest. It is the goal of the Court to allow as equal an amount of parenting time to each parent as possible so long as that division does not unnecessarily negatively impact the life of the child.
The parent receiving the child at the beginning of any time sharing period or at the end of any parenting time herein shall be responsible for pick-up of the child. Therefore, each parent will only have to transport the child one way.
For those parties who are under existing orders, whether temporary or final, regarding parenting time in which the parties are operating under “Local Rules Visitation”, the following schedule will be considered at any review or other hearing conducted after the date these rules become effective.
 	(1)  For the purposes of these rules, weekends are determined by the first Saturday of each calendar month. Therefore, even though parenting time may start on Friday, if the first day of the month falls on Saturday, the first weekend for these calculations will actually begin on the Friday that is the last day of the previous calendar month. If there are four Saturdays in a given month, there are four weekends as used herein. If there are five Saturdays in a given month, there are five weekends as used herein.
 	(2)  The secondary residential parent shall receive parenting time on: the first and third weekends from Friday evenings at 6:00 p.m. to Sunday evenings at 6:00 p.m.; Thursday evenings following the weekend parenting time from 5:30 p.m. to 8:30 a.m. on Friday or until whatever time the child must be at school if school is in session; Tuesday evening following a weekend of non-parenting time from 5:30 p.m. to 8:30 a.m. on Wednesday or until whatever time the child must be at school if school is in session. Furthermore, the secondary residential parent shall receive parenting time on the fifth weekend of those months with five weekends.
 	(3)  If transfer of the child occurs at some place other than the home of the parent, the child and/or the parent delivering the child shall have no duty to await the other parent for more than thirty minutes. A parent more than thirty minutes late shall forfeit that parenting time. Either parent has the right to refuse parenting time if the other parent is under the influence of intoxicants or drugs.
 	(4)  For the purpose of parenting time there are six holidays to be divided between the parents;

  1. New Years' Day  2.  Martin Luther King Day  3.  Easter  4. Memorial Day  5.  July 4th 6. Labor Day
Click to view table.
In the odd numbered years (i.e., 2011) the mother shall have the children on the odd-numbered holidays (left column), and the father shall have parenting time on the even-numbered holidays (right column). In the even-numbered years (i.e. 2012) the father shall have the odd numbered holidays and the mother the even-numbered holidays. Parenting time on these holidays shall be from 9:00 a.m. to 9:00 p.m., unless the child is in school the following day, in which case parenting time shall be from 9:00 a.m. to 6:00 p.m.
 	(5)  Each year at Christmas the secondary residential parent shall have the children from the time the local schools dismiss for Christmas vacation (regardless of whether the child is of school age) until 9:00 p.m. on Christmas Eve. The primary residential parent shall have the children from 9:00 p.m. on Christmas Eve until 12:00 p.m. (noon) on Christmas Day after which the secondary residential parent shall have parenting time until 6:00 p.m. on December 26, at which time the primary residential parent shall have the child.
 	(6)  On Mother's Day and Father's Day Weekends, no matter whose turn it is for visitation, the children shall be with the appropriate parent. This parenting time shall be from Saturday at 5:00 p.m. to Sunday at 8:00 p.m.
 	(7)  Each summer, regardless of whether the children are of school age, the summer vacation period for the school district where the primary residential parent resides shall be equally divided between the parents. No visitation period shall be longer than two weeks. So long as it does not interfere with a scheduled vacation away from the area of the parent who has the children, the party who does not have the children shall be entitled to midweek parenting time for each week from Wednesday at 6:00 p.m. to 9:00 a.m. on Thursday.
Each party shall give the other party at least sixty (60) days notice in writing  of his or her vacation schedule so that both parties have an opportunity to have the children during his or her vacation from work.
 	(8)  On a child's birthday, the parties shall divide time with the child as best they can agree for the benefit of the child. If they cannot agree, the parent who has the child in their home on the morning of the birthday shall have the child until 6:00 p.m. and the other parent shall have the child until 9:00 p.m.
 	(9)  In alternating years the secondary residential parent shall have the children for a week of any spring break from school which the children may have, provided the children are returned to the custodial parent not less than twenty-four (24) hours before they are to resume school. Unless otherwise agreed, the first spring break vacation with the secondary residential parent shall be the first spring break after the decree or order is signed.
 	(10)  In the calendar years that the secondary residential parent does not have the child for spring break, the secondary residential parent shall have the child for the four day Thanksgiving holiday. This parenting time shall begin at 9:00 a.m. Thursday morning and end at 1:00 p.m. Sunday afternoon.
 	(11)  HALLOWEEN VISITATION: In cases where there is a child under the age of ten (10) years and the parents live in communities with different trick-or-treat nights, each parent shall have the child from 5:00 p.m. to 9:00 p.m. on their respective trick or treat night. Where the parents live in communities that have the same trick or treat night, then the parties shall equally divide the time permitted by local authorities for trick or treat.
(B)  USE OF CHILD RESTRAINT SYSTEM
While the child is in his or her physical custody, each parent is required to secure the child in a child restraint system when transporting the child, as provided in KRS 189.125(2).
(C)  RELOCATION
The provisions of FCRPP 7 (2) shall be applied.
DR 11.00.
CHILD SUPPORT MATTERS (See also FCRPP 9).
Text
A.  In any action where child support is requested, the initiating party shall file with the petition a child support guidelines worksheet. Upon entry of final decree or other order in any case where child support is ordered, the child support worksheet and form AOC-152 shall be transmitted by the clerk to the Carroll, Grant, or Owen County Attorney's Office Child Support Division who shall thereafter cause same to be uploaded to the state case registry.
B.  All wage assignment withholding orders shall be prepared using form AOC-152. For out of state employers the CS 89 shall also be used for wage withholding.
C.  Any party subject to or the beneficiary of a child support order shall notify the Child Support Division of the appropriate County Attorney's Office of any change of address within 10 days of moving.
D.  The obligor of any child support order shall inform the Child Support Division of the appropriate County Attorney's Office immediately upon changing employment and furnish new employer information.
E.  Prior to any child support hearing, each party shall comply with FCRPP 9 (4) and shall also provide the Court and opposing counsel a copy of the most recent court order establishing or denying support and the child support worksheet   related thereto. 
DR 11.01.
PENDENTE LITE CHILD SUPPORT MOTIONS.
Text
A.  VERIFIED SCHEDULE FROM MOVANT: (See also FCRPP 9)
A motion for pendente lite child support shall be accompanied by a verified schedule for the party filing the motion setting forth separately:
 		1.  Last 4 digits of SSN and birth date of the verifying party;
 		2.  Last 4 digits of SSN and date of birth of each child;
 		3.  Employment status of the verifying party, including name and address of said party's employer, length of employment, and income as shown by periodic wage statements or documented evidence of earnings from said party's employer for the last three (3) months;
 		4.  Any additional sources of income;
 		5.  Monthly expenses of the verifying party for work related child care as shown by past expenditures and anticipated additional expenses, if any, in the immediate future;
 		6.  Monthly expenses of the verifying party for maintenance of health insurance for the child(ren) as shown by past expenditures and anticipated additional expenses, if any, in the immediate future; and
 		7.  Amounts being paid, if any, by the verifying party, under pre-existing orders of child support, copies of which orders shall be annexed to the schedule.
B.  NON-MOVANT:
The non-movant party shall not be required to complete a schedule, and the moving party shall obtain relevant information from the non-movant through normal channels (i.e., request for production of documents, subpoena duces tecum, etc.).
C.  AGREED ORDERS PENDENTE LITE: 
A child support worksheet specified in DR 11.00.A and, unless already made a part of the Court's file, a schedule signed by each party verifying those matter set forth in DR 11.01.A above (without supporting attachments) shall be attached to all agreed orders in which child support is established. In addition, any agreed order establishing child support that is inconsistent with the guidelines  shall contain the recitation set out in DR 7.02(2).
DR 11.02.
MOTIONS TO MODIFY EXISTING OBLIGATION (See also FCRPP 9)
Text
A.  CONTESTED HEARINGS. Hearings before the Domestic Relations Commissioner are not and shall not be used as discovery proceedings. Discovery should be commenced prior to the filing of a motion to modify, and hearings upon such motions shall be scheduled at least 14 days prior to the date of the hearing to provide a reasonable opportunity for discovery by the responding party and the responding party shall make timely efforts to conduct discovery prior to the hearing.
B.  AGREED ORDERS:
Same compliance as in DR 11:01.C above.
DR 11.03.
EX PARTE SUPPORT ORDERS.
Text
All ex parte motions for child support pursuant to KRS 403.160 shall follow the statutory requirements. The affidavit must indicate that the moving party has physical possession of the children for whom child support is requested. The verified schedule provided for in DR 11.01.A shall also be filed with the motion. All motions must be accompanied by a complete child support worksheet (DR 11.00.A) for monthly child support obligation that is incorporated in the affidavit. All motions must indicate the nature in which they are served on the responding party unless they are to be served by the sheriff, in which case the sheriff's return shall serve as the verification of notice.
DR 12.00.
CONTESTED DISSOLUTIONS (See also FCRPP 3)
DR 12.01.
A.  TRIAL ORDER TO ISSUE 
Text
Upon proper Motion for contested hearing, the Commissioner shall issue a Trial Order which sets forth all information required of the parties prior to hearing and the form for filing same. No hearing shall be conducted unless both parties strictly comply with this Trial Order.
DR 12.02.
SANCTIONS FOR NONCOMPLIANCE.
Text
No trial date shall be assigned if the Motion therefore is not accompanied by the required schedules, and in the event the opposing party fails to file schedules within the required period, or either party files an incomplete schedule, the Commissioner, on his own initiative or on the motion of either party, may make such recommendations to the Court in regard to the failure as are just, and among others the following;
 	1.  An order that the matters set forth in the obedient party's schedules be taken as established.
 	2.  An Order prohibiting the disobedient party from introducing designated matters in evidence.
 	3.  An order assessing all court costs, including attorney's fees, against the disobedient party.
DR 12.03.
CHILD SUPPORT WORKSHEET.
Text
Each party shall furnish the Commissioner at the time of filing the Trial Brief, a completed child support worksheet conforming to the proof the party intends to introduce.
DR 12.04.
JUDGMENT TO BE TENDERED.
Text
Each Party may submit to the Commissioner at the time of trial a brief or statement of proposed Findings, Conclusions and Judgment. Following the trial, the Commissioner may require the parties to submit briefs or desired Findings etc and may set reasonable time limits for the filing of these documents.
DR 13.00.
SCHEDULE OF FEES, PAYMENT OF COSTS AND APPORTIONMENT (See also FCRPP 4 (5) and (6))
DR 13.01.
DOMESTIC RELATIONS COMMISSIONER'S FEES.
Text
(1)  Uncontested divorces — Fifteen dollars  ($15.00).
(2)  In all other matters, sixty dollars ($60.00) per hour, assessed at the rate of $15.00 for each quarter hour or part thereof, including time necessary for the preparation of findings, orders, etc.
(3)  All actions involving indigents shall be heard by the Commissioner without prepayment of fees. However, as indigency is established at the time of filing without the taking of proof, the Commissioner shall inquire into the issue of indigency at any hearing, to include the ability of the respondent to pay costs, and shall make findings and orders related thereto, including the ability of a party to make installment payments on costs if warranted by the facts.
(4)  The fee for hearing motions to set contested hearings or to withdraw as attorney of record shall be the minimum fee listed in DR 13.01. (1) and shall be paid upon the filing of the motion.
(5)  The Commissioner shall have the authority to recommend the apportionment of commissioner and GAL fees for a contested trial in his/her proposed findings of fact and conclusions of law.
DR 13.02.
DEPOSIT OF FEES 
Text
The moving party shall pay to the Circuit Clerk, along with a copy of any motion being filed, the minimum fee for the motion in the amount of fifteen dollars ($15.00)
DR 14.00.
JUDICIAL SALES IN DOMESTIC MATTERS.
DR 14.01.
MASTER COMMISSIONER TO CONDUCT JUDICIAL SALES. 
Text
Where the Master Commissioner has also acted as a Domestic Relations Commissioner in a particular case, any judicial sale in the domestic relations actions shall be referred to a special Master Commissioner. Any objection to a recommended judicial sale may be raised by filing an objection to the Commissioner's report as provided for in DR 6.02.
DR 14.02.
COUNSEL TO NOTIFY LIEN HOLDER.
Text
Counsel for the Petitioner and Respondent shall, as soon as practicable and not later than five (5) days following the entry of the Court's Order of Sale, and not later than five (5) days following the filing of the Commissioner's Report, if one is filed, serve a copy of the Report and the Order upon all known holders of liens against property ordered to be sold in a domestic relations action. Counsel for the Petitioner shall file with the Court (and shall serve upon the Master Commissioner) counsel's written certification that copies of the Report and Order have been so served, specifying the date and manner of service.
DR 15.00.
HEALTH RELATED EXPENSES NOT COVERED BY INSURANCE.
Text
Unless otherwise provided for by agreement of the parties, a parent who pays health related expense of a child that is not covered by insurance shall submit same to the nonpaying parent in writing with documentation of the expense within thirty (30) days of receiving notice that there is a balance due that is not covered by insurance. The non-paying parent shall then have thirty (30) days to reimburse the paying parent his/her proportionate share of those health related expenses.
APPENDIX C.
RULE FD — CLASS D FELONY DIVERSION PROTOCOL FOR THE 15TH JUDICIAL CIRCUIT.

Preamble:
FD 1. Definition. 
FD 2. Persons Eligible — KRS 533.250. 
FD 3. Procedure. 
FD 4. Order of Pretrial Diversion. 
FD 5. Voiding a Diversion Order — KRS 533.256. 
FD 6. Completion of Diversion Program. 
Text
This Rule is adopted pursuant to the authority and provisions of KRS 533.250 – 533.262. Any amendment thereto which is mandatory relating to matters covered by this Rule shall automatically amend this Rule.
FD 1.
Definition.
Text
Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, for a period of time not to exceed five (5) years, subject to certain conditions established by the Court.
FD 2.
Persons Eligible — KRS 533.250.
Text
A.  Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion.
B.  The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. Alford , before becoming eligible for pretrial diversion.
C.  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program.
D.  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8) and KRS 189A.120(2) shall be ineligible for this program.
E.  No person shall be eligible for this program more than once in any five (5) year period.
F.  No person shall be eligible for pretrial diversion who has committed a sex crime as defined in KRS 17.500.
FD 3.
Procedure.
Text
A.  After indictment or the entering of a criminal information in Circuit Court, and no later than thirty (30) days before trial, any person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of a pretrial diversion order.
B.  In applying for pretrial diversion, counsel for the defendant must state, and the defendant must agree on the record, that in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
C.  The Commonwealth shall make a written recommendation to the Court in response to each application. KRS 533.250(2).
D.  Before making a recommendation to the Court, the Commonwealth shall:
 	1.  Have a criminal record check made by telephoning Pretrial Services at AOC at 1-800-928-6381, or faxing the request to (502) 573-1669. DO NOT send requests to the local Pretrial Services Officer.
 	2.  Interview and seek input from the victim and/or victim's family and advise them of the time, date and place the motion will be heard by the Court.
 	3.  When diversion is recommended, the Commonwealth must make written recommendations to the Court of conditions for the pretrial diversion as well as the appropriate sentence to be imposed if the diversion agreement is unsuccessful. KRS 533.252(3).
 	4.  The Commonwealth will be bound by its recommendation. In the event that diversion is unsuccessful, the Commonwealth will not be permitted to argue for a sentence in excess of the original recommendation. Moreover, the Court cannot impose a sentence greater than the recommendation without allowing the defendant an opportunity to withdraw his/her plea.
 	5.  The Court cannot act on a request for diversion absent a recommendation from the prosecutor and diversion is unavailable absent a favorable recommendation from the Commonwealth.
FD 4.
Order of Pretrial Diversion.
Text
A.  The Court may, in its discretion, order pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate. AOC Form 345, styled Order Granting Pretrial Diversion of a Class D Felony was designed for this purpose.
B.  The Order of Diversion shall include:
 	1.  Restitution, if applicable. Restitution is mandatory where victim has suffered monetary damage per KRS 533.254.
 	2.  Whether the diversion shall be supervised or unsupervised and include supervision fees, which are to be no less than $25.00 per month.
 	3.  Duration of the diversion.
 	4.  Require defendant to obey all rules and regulations imposed by Probation and Parole.
 	5.  As required by KRS 533.030(1) [conditions of probation-restitution], direct the defendant not to commit any offense during the period of pretrial diversion. Specifically, direct the defendant to comply with any other provision of KRS 533.030 or any other condition the Court deems appropriate.
C.  The Order of Diversion may include:
 	1.  That the petitioner remains drug and alcohol free and is subject to random testing.
 	2.  That the petitioner has no violation of the Penal Code or the Controlled Substances Act.
 	3.  That the petitioners possess no firearm or any other deadly weapon.
D.  Duration of the pretrial diversion shall not exceed five (5) years without agreement of the petitioner. Duration of the diversion agreement shall not be less than the time required to make restitution in full.
E.  The Court will thereafter advise the parties whether it will accept the diversion agreement. If it is accepted, a specific finding shall be made on the record that the defendant entered the plea and entered into the diversion agreement voluntarily, freely, intelligently and understandingly.
F.  If the plea agreement and the diversion agreement are rejected, the Court shall notify the parties and advise the defendant that he/she has the option of 1) withdrawing the plea and proceeding to trial; or 2) maintaining the plea with the knowledge that the Court will not order diversion but instead will impose a sentence within the penalty range permitted by law.
FD 5.
Voiding a Diversion Order — KRS 533.256.
Text
A.  Pursuant to the provisions of KRS 533.256 and KRS 533.050, a probation officer, or peace officer acting at the direction of a probation officer, who sees the defendant violate the conditions of diversion may arrest the defendant without a warrant.
After a hearing, with notice to the Commonwealth and to the defendant, the Court may void a person's participation in pretrial diversion upon a showing of failure to comply with the conditions of diversion or a failure to make satisfactory progress. AOC form 346, styled Order Voiding Pretrial Diversion of a Class D Felony, was designed for this purpose.
B.  If an order of pretrial diversion is voided, the defendant shall be sentenced according to law, based on his or her prior plea of guilty/plea pursuant to North Carolina v. Alford . A full PSI shall be ordered and a sentencing hearing shall be scheduled.
C.  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing apply to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding and therefore the Rules of Evidence are inapplicable to such hearings.
FD 6.
Completion of Diversion Program.
Text
If the defendant successfully completes the provisions of the pretrial diversion agreement, the charges against the defendant shall be dismissed and the case shall be closed out as DISMISSED-DIVERTED. However, the successful completion of a diversion contract does not result in automatic expungement of a criminal charge under KRS 431.076.
APPENDIX MC.
SAMPLE JUDGMENT AND ORDER OF SALE FOR MASTER COMMISSIONER SALES.
Text

 COMMONWEALTH OF KENTUCKY UNIFIED COURT OF JUSTICE (CARROLL)(OWEN)(GRANT) CIRCUIT COURT Civil Action Number      PLAINTIFF(S) vs.  JUDGMENT AND ORDER OF SALE       DEFENDANT(S)
Click to view table.
 This matter having come before the Court pursuant to Plaintiff's Motion for Default Judgment against the Defendant(s), this Court having reviewed the pleadings and affidavits filed herein, and being otherwise sufficiently advised. IT IS ORDERED AND ADJUDGED that: 1. The Plaintiff shall recover of the Defendant(s), jointly and severally, the principal sum of  ($ ), together with accrued interest thereon to  , in the amount of  ($ ), and interest thereafter at the rate of  ($ ); 2. That to secure payment of its judgment set forth in paragraph 1 the Plaintiff is adjudged a first mortgage lien against the following described real estate, together with all improvements thereon, appurtenances thereto belonging, and the rent, issues and profits thereof, prior and superior to any and all other liens and encumbrances except the following: a. All unpaid state and county real estate taxes, and all taxes due thereafter; b. Easements, restrictions and stipulations of record; c. Assessments for public improvements levied against the property; d. Any facts which an inspection and accurate survey of the property may disclose; and, Said real estate is situated in   County, Kentucky, and bounded as following: [Insert Legal Description with source of title] 3. The relief demanded in the Complaint is granted, the mortgage liens of the parties shall be enforced and the interest of the said Defendant(s) in and to said property shall be sold, and to that end, the Commissioner of this Court is hereby directed to sell the above described property at the   County Courthouse door on  , at  .m. prevailing time; 4. Before making the sale, the Commissioner shall cause the real estate herein before described to be appraised by two (2) disinterested, intelligent housekeepers of   County, Kentucky, who shall report their appraisals in writing, and the Commissioner shall advertise said sale by publishing advertisements in each newspaper regularly published in   County, Kentucky, for at least three (3) weekly issues before the date of the sale, which advertisements shall contain the style of this case, the description of the real estate to be sold, the date, hour and place of sale, together with the terms of the sale and the amount of money to be raised. Advertisements containing the same information shall be published in at least three (3) public places in the vicinity of the property being sold, not less than fifteen (15) days before the date of the sale. The sale shall be a public auction to the highest and best bidder, to be held at the   County Courthouse door,  , Kentucky. 5. The property hereinabove described is indivisible and cannot be divided without materially impairing its value or the interest of Plaintiff, and said real estate shall be sold as a whole, subject to those items in paragraph 2 a, b, c and d above, but free and clear of all other liens and encumbrances, and all liens and/or interests arising by virtue of instruments which are recorded in the   County Court Clerk's Office, or otherwise arise, after the recording of the Plaintiffs  lis pendens  notice, but the Plaintiff shall not be deemed to have warranted title to any purchaser. The Purchaser shall be responsible for the  (current year) real estate taxes. 6. The real estate shall be sold on the terms often percent (10%) cash at the time of the sale, except that said deposit shall be waived if the Plaintiff is the successful bidder at the sale, and the balance on a credit of thirty (30) days bearing interest at the rate of twelve percent (12%) per annum from the date of sale. When the purchase price is paid in full, the deed will be delivered to the purchaser.  It is further provided that the property sold includes insurable improvements and the successful bidder at said sale shall, at bidder's own expense, carry fire and extended insurance coverage on said improvements from the date of sale until the purchase price is fully paid, in the amount of the unpaid balance of the purchase price, whichever is less, at a minimum, with a loss payable clause to the Commissioner of the   Circuit Court and the Plaintiff herein. Failure of the purchaser to obtain such insurance shall not affect the validity of the sale or the purchaser's liability there under, but shall entitle, but not require, the purchaser as purchaser's costs. 7. The proceeds of the sale, or a sufficiency thereof, shall be applied to the following items in this order of priority:   To the costs of the sale, including all Commissioner's costs;   To the payment of all City and/or County real estate taxes which are past due;   To the full satisfaction of the judgment in favor of the Plaintiff set forth in paragraph 1; The balance of the sale proceeds, if any, shall be held by the Commissioner of this Court pending further Orders of this Court; 8. This a final and appealable Judgment and Order of Sale, the Clerk shall enter this Order as there is no just reason for delay in its entry or execution, and shall make distribution of it pursuant to  CR 77.04 ; 9. This action is retained on the court's docket for such further Orders and proceedings as may be necessary to effect said sale. ENTERED on this day of  , 20 .    (Master Commissioner' Name)   (Judge's Name)   Clerk's certificate pursuant to  LR 2 G
Click to view form.

Local Rules — Fifteenth Judicial District  Grant, Carroll, and Owen Counties
Text

 Normal Court Times Grant County Monday 8:30 a.m. – 9:00 a.m. Jail 8:30 a.m. – 9:00 a.m. Pre-Trial Conferences 9:00 a.m. – 12:00 p.m. Arraignments 1:00 p.m. Criminal Bench Trials Motions in Criminal Proceedings Tuesday 8:30 a.m. – 9:00 a.m. Jail 9:00 a.m. – 12:00 p.m. Juvenile Proceedings 1:00 p.m. Probate Matters Evictions Civil Matters Small Claims Domestic Violence Matters Carroll County Wednesday 9:00 a.m. – 9:30 a.m. Probate Matters Evictions Civil Matters Small Claims Domestic Violence 9:00 a.m. – 11:00 a.m. Jail and Juvenile Matters Thursday 9:00 a.m. – 10:00 a.m. Arraignments 10:00 a.m. – 12:00 p.m. All other criminal cases and jail Owen County Friday All matters begin at 9:00 a.m. as scheduled by the docket prepared by the District Court Clerk.
Click to view table.
General Rules of Procedure
STYLE OF PLEADINGS: 
 		1.  All civil complaints and subsequent pleadings that add additional parties shall contain the name and address of all parties first named to the action.
 		2.  All pleadings and legal papers, except the complaint, shall set forth the case number of the action the pleading or legal paper is being filed in. If any legal paper is filed in more than one action, it shall contain all the case numbers it is to be filed in at the time it is filed with the Clerk's Office and a copy shall be furnished for each case.
MOTIONS: 
 		1.  Motions shall be heard on the days and at the times set forth on the Court calendars which shall be promulgated from time to time and in accordance with the normal court schedules. Motions submitted and filed without a set time and date for hearing shall not be considered.
 		2.  Motions involving an emergency, which may cause irreparable harm or injury to persons or property by delay in waiting until the next scheduled motion date, may be heard when the Court's schedule permits and with prior oral approval of the Court. In such instances the Court will make a decision as to whether or not the issue constitutes an emergency.
 		3.  To facilitate the preparation of the motion docket, all motions shall be filed and served not later than 72 hours prior to the schedule hearing on the motion, excluding Saturdays, Sundays and holidays, if service is made in person. If copies to opposing counsel are served by mail, said motion must be filed not later than seven (7) days prior to the day of said hearing on the motion. Copies of motions shall be served on the Court, except for matters which will not be contested. (For example, if the Motion is simply to set a matter for trial, there is no need to serve a copy on the Court).
 		4.  All motions shall be separately paragraphed and separately numbered.
 		5.  Each motion shall set forth the basis for the motion specified in either the body of the motion or by an attached affidavit.
EX PARTE COMMUNICATION: 
There shall be no ex-parte communications with the Court except as is expressly permitted by the published rules of the Court of Justice of the Commonwealth of Kentucky.
APPEARANCES, SUBSTITUTIONS, STIPULATIONS: 
Whenever a party has appeared by attorney he or she may not thereafter appear or act on his own behalf in the action, or take any step therein, unless an order of substitution shall first have been made by the court after reasonable notice to the attorney by such party, and to any opposite party; provided that the court may in its discretion hear a party in open court, nothwithstanding the fact that he has appeared or is represented by an attorney.
CONTINUANCES: 
All cases set for trial or pre-trial conference shall be heard at the time and on the date set unless by direction or order of the Court, on good cause shown, same are properly, continued pursuant to the Kentucky Rules of Civil or Criminal Procedure. In order for any party to obtain a continuance, good cause must be shown by affidavit of the party or parties or by the statements of counsel, supported by additional affidavits, if deemed necessary by the court.
ATTORNEYS 
 		1.  All pleadings and papers requiring the signature of an attorney shall set forth on the last page thereof the typed name and complete address of counsel, including telephone number, fax number and e-mail address, if any.
 		2.  All attorneys appearing in Court shall appear in proper attire. Any attorney appearing in inappropriate attire will be so advised, individually, and in private. All litigants and witnesses shall abide by the 15th Judicial Circuit dress code for court.
ARRAIGNMENTS AND PRE-TRIAL CONFERENCES: 
A Defendant, or any attorney on behalf of a Defendant, shall appear in Court for the Defendant's arraignment. Once an appearance is made by either the Defendant, or the Defendant's attorney, it shall be the responsibility of the Defendant to remain apprised of all future court dates. Pre-Trial Conferences shall be assigned for a date approximately fourteen (14) days following the Defendant's arraignment, unless good cause is shown to expedite the matter. In the event the Defendant or Defendant's attorney fails to appear at a subsequent court date, a trial in absence may be held to resolve the case.
DUI SENTENCING 
Whenever a Defendant wishes to enter a plea of guilty to a charge of DUI, the Defendant and his attorney, if applicable, shall be responsible for bringing the appropriate Plea Agreement and DUI rights statement to the bench when the Defendant intends to enter the plea. These forms are available from the District Court Clerk. Defendants who are pleading guilty to a second or third offense DUI shall bring the license plates off all of their motor vehicles to the sentencing, proof that they have transferred the vehicle out of their name, or made an application for hardship exemption, whichever is applicable.
Trials and Judgments
DEFAULT JUDGMENTS AND AGREED ORDERS 
 		1.  A party seeking a judgment by default shall first file a written notice for such a judgment. All such motions shall be heard ex-parte and shall not be scheduled on Motion Day dockets. The motions shall be accompanied by an affidavit in full compliace with 50 USCA, App Sec 520, and the certificate required by CR 55.01. The Judgment per se, when presented to the Court must also contain a statement by the attorney for the party seeking such a judgment conforming with the certificate required by CR 55.01.
 		2.  Agreed Orders and judgments shall be submitted to the Court at any time at the convenience of the Court and shall not be placed on any Motion Day docket.
 		3.  No orders or judgments tendered to the court shall contain the letterhead or other printed identification of counsel submitting the same.
 		4.  All criminal and civil jury trials shall start promptly at 9:00 a.m. or at such other time as may be established by order of the Court. All motions capable of determination without trial of the general issue shall be noticed and heard no later than the report date, which will be established by the Court in each instance where trial by jury is demanded. Jury instructions shall be tendered to the Court and served upon opposing counsel, by the defendant or defendant's attorney on the report date. Jury instructions sought by the prosecution shall be filed and served upon opposing counsel no later than four (4) days prior to the jury trial date. Failure of defendant or defendant's counsel to comply with this rule shall not operate as a bar to defendant's or counsel's right to object to instructions tendered by the prosecution, but shall operate to bar any proffer of instructions by the defense. Absent good cause, no plea agreements will be accepted by the Court after the report date has passed. The Court reserves the right to, among other options, impose upon the defendant a “jury fee” in an amount calculated to reimburse the Commonwealth for the cost of the jury having been summoned to hear the case.
 		5.  In jury trial cases where Defendants have been sentenced to a term of imprisonment, sentencing shall take place immediately following the completion of the trial. Defendants shall immediately begin serving their sentences unless a Notice of Appeal and the appropriate appeal bond are immediately posted.
PROBATE MATTERS 
 		1.  All probate, name changes and appointment of Guardians shall be heard on the days and at the times set forth on the Court calendars which shall be promulgated from time to time. In those estates where it is appropriate, the Court will waive surety on a Fiduciary's bond upon proper compliance with the provisions of KRS 395.131(1).
 		2.  Informal Settlements of decedent's estates are encouraged by the Court. See KRS 395.605.
SUBPOENAS 
All subpoenas to be served by the Sheriff shall be delivered to his office at least five (5) days prior to the trial date, except in cases in which the order setting them for trial is less than two (2) weeks prior to the trial date, in which event the subpoenas shall be delivered not later than 48 hours after the order setting the case for trial. No continuances will be granted due solely to the failure to have a witness subpoenaed unless it is certified that there was compliance with this rule.
DISABILITY MATTERS 
In all disability actions, the Petitioner shall be responsible for producing all medical and psychiatric reports required pursuant to the appropriate statute. The District Court Clerk in the county where the action is pending shall notify the affected social worker of the need to secure the reports required All disability matters shall be set for jury trial within 90 days of filing. Petitioner shall have all required reports filed and served at least ten (10) days prior to the trial date. The guardian ad litem appointed for the alleged disabled person shall file and serve a written report at least ten (10) days prior to the trial date. Failure to file the reports required to adjudicate the issues framed by the appropriate statute may result in dismissal of the action and/or sanctions being imposed upon the petitioner or the guardian ad litem by the court.
JURY INSTRUCTIONS 
 		1.  In all criminal proceedings set for a Jury Trial, Jury Instructions are required.
 		 	a.  The Commonwealth shall produce Jury Instructions for the trial. These instructions shall be given to the Defendant or his attorney at least three (3) days prior to trial.
 		 	b.  The Jury Instructions shall be in the following form:
 		 		1)  Each instruction shall be on a separate page.
 		 		2)  Every criminal charge in the jury instruction shall have a separate verdict form. Each verdict form shall be on a separate page.
 		 	c.  The Defendant may produce Jury Instructions for the trial. In the event the Defendant wishes to produce Jury Instructions the Defendant shall give a copy of the Jury Instructions to the Commonwealth at least three (3) days prior to trial.
If the Defendant does not produce Jury Instructions for the charges alleged to have been committed by the Defendant, or any lesser included defenses, or special instructions, then the Defendant shall be precluded from objecting to the Jury Instructions submitted by the Commonwealth.
 		 	d.  The Court reserves the right to allow Jury Instructions to be altered or changed at trial when special circumstances exist.
 		2.  In all civil proceedings set for a jury trial, Jury Instructions are required. No case shall go to trial unless Jury Instructions are submitted to the Court fourteen (14) days before the trial.
In the event only one party submits Jury Instructions in the time alloted, the party who failed to submit instructions shall be precluded from objecting to the Jury Instructions submitted.
 		 	a.  The Court reserves the right to allow Jury Instructions to be altered or changed at trial when special circumstances exist.
 		3.  In mental health jury trials, Jury Instructions shall be produced by the Plaintiff. The Plaintiff may produce the Jury Instructions at trial.
NOTIFICATION OF SETTLEMENT: 
All parties shall notify the affected Judge and the District Court Clerk of the settlement of any case set for Jury Trial at least twenty-four (24) hours prior to the time set for said trial to commence.
PROTECTIVE ORDER: 
All probate, name changes and appointment of Guardians shall be heard on the days and at the times set forth on the Court calendars which shall be promulgated from time to time. In those estates where it is appropriate, the Court will waive surety on a Fiduciary's bond upon proper compliance with the provisions of KRS 395.131(1).
 		 	a)  All petitioners shall  be present for the hearing on the petition. The date for the hearing will be on the Emergency Protective Order. Should the Petitioner fail to appear for the hearing there may be a Bench Warrant for the Petitioner's arrest for Contempt of Court.
 		 	b)  In the event an Emergency Protective Order (EPO) or a Domestic Violence Order (DVO) is issued against a Respondent, the Petitioner shall not take any action to cause the Respondent to violate any terms of the above EPO/DVO (example: the Petitioner causes contact with the Respondent where that is prohibited, etc…)
In the event the Petitioner commits a violation of the above, the Petitioner shall be subject to the Contempt powers of this Court.
 		 	c)  In the event the EPO/DVO is issued, it shall not be dropped unless done so by the Court. Unless and until the EPO/DVO is dismissed, the terms of the Order shall be strictly enforced. Subsection (b) above shall apply until the above Order is dismissed.
 		 	d)  No EPO or DVO will be dismissed by the Court until the Petitioner appears in the office of the Circuit Clerk and fills out the appropriate forms to have this done. The Clerk shall assign a hearing date on the next available Tuesday, personally advise the Petitioner and send a Court Notice to the Respondent putting him/her on notice of the request to dismiss.
Thereafter, the Court will determine if the EPO/DVO shall be dismissed. ALL Orders and the terms of this Order shall apply until the EPO/DVO is dismissed by this Court.
 		 	e)  The Clerk shall provide a copy of this Order to all Petitioners when application is made for an EPO or DVO.
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General Civil Rules
Rule 1.  Purpose.
Text
For the purpose of adopting uniform rules for transacting the business of the court, IT IS ORDERED that the following Rules, shall govern the business and practice of the Boone and Gallatin Circuit and District Courts (54th Judicial Circuit), the Campbell Circuit and District Courts (17th Judicial Circuit), and the Kenton Circuit and District Courts (16th Judicial Circuit), of the Commonwealth of Kentucky.
Rule 2.  Scope, Effective Date and Citation of Local Rules.
Text
A.  Scope and Construction. These Joint Local Rules of Practice for the Boone, Gallatin, Campbell and Kenton Circuit and District Courts are intended to provide a compendium of uniform procedures for the convenience of litigants, the bench and the bar. They are intended to supplement the CR and shall be construed to be consistent with those Rules.
B.  These Rules are to be cited as “ULCR” for “Uniform Local Civil Rules” and “ULCr” for “Uniform Local Criminal Rules” in the Boone, Gallatin, Campbell and Kenton Circuit and District Courts.
C.  These Rules shall become effective November 20, 1997. They supersede all previous local rules and orders of the Circuit and District Courts for Boone, Gallatin, Campbell and Kenton counties of the Commonwealth of Kentucky.

General Civil Rules — Circuit Courts
Rule 3.  Organization of the Circuit Courts.
Text
A.  The Boone and Gallatin Circuit Courts are Courts of continuous session operating as a Multi-County One Judge Circuit.
B.  The Campbell Circuit Court is a Court of continuous session, and the Court shall consist of two numbered divisions, namely: Division One and Division Two. Each Judge of a Division may preside and hear and determine any case or questions in any other Division when the Judge of that Division is ill or absent from the county, or is not available, or with the Judge of that Division’s concurrence.
C.  The Kenton Circuit Court is a Court of continuous session, and the Court shall consist of four numbered divisions, namely: First Division, Second Division, Third Division and Fourth Division. Each Judge of a Division may preside and hear and determine any case or questions in any other Division when the Judge of that Division is ill or absent from the county, or is not available, or with the Judge of that Division’s concurrence.
Rule 4.  Attorneys.
Text
A.  All pleadings, motions, appearances, entries of satisfaction, stipulations or any other paper required to be signed by an attorney must be signed as provided for in the CR and this Rule. In addition, the clearly legible typewritten name, address, Kentucky Bar Association number and party representation of such attorney, the office telephone number including area code, shall appear as a portion of the signature block.
B.  Appearance of Counsel.
 	1.  Unless otherwise permitted by this Court, an attorney shall be deemed to be an attorney of record in all actions by: 
 		(a)  Making an in-court appearance on behalf of a party;
 		(b)  Filing an Entry of Appearance;
 		(c)  Signing a pleading as attorney for a party; or
 		(d)  Having his/her name listed other than “of counsel” on a pleading as an attorney in the action.
C.  Withdrawal of Attorney of Record. An attorney of record shall move for permission to withdraw as counsel for a party only:
1.  Upon his/her written request with the written consent of his/her client and the entry of appearance of a substitute attorney of record, or,
2.  Upon his/her written request with notice to the client and a showing of good cause with the consent of the Court and upon such terms as the Court shall impose.
Rule 5.  Motion Practice (Non-Domestic); Motion Days (Docket).
Text
Motion Practice — General.
 	A.  Motions. All motions shall state precisely the relief requested. Except for routine motions, such as for extensions of time, each motion shall be accompanied by a supporting memorandum. Failure to do so may be grounds for denying the motion. A courtesy copy of the motion and all attachments shall be delivered to the office of the Judge before whom the motion will be heard. Delivering of this copy shall coincide with the day of the filing of such motion with the Clerk’s office.
 	B.  Motions for Extension of Time. Parties may by agreed order extend time limits on an individual case by case method required by the CR or by these rules, subject to any deadlines established by the Court. However, the Court must grant all extensions of time, even though the parties have agreed. If a request for an extension of time is opposed, the party seeking the extension shall file a motion setting forth the reasons why an extension is necessary together with a tendered order granting the motion. The party opposing the motion shall respond within five (5) days of service of the motion, setting forth the reasons why the requested extension should not be granted.
 	C.  Motions for Discovery Order. Counsel have the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. Only if counsel are unable to resolve a discovery dispute, may a motion to compel discovery or for a protective order, or for sanctions be filed pursuant to CR 26 and 37. The moving party shall attach to the motion a certification of counsel that counsel have conferred and that they have been unable to resolve their differences. The certification should detail the attempts of counsel to resolve the dispute.
 	D.  Hearing. At the call of the Motion Docket, all questions not appropriate for summary disposition shall be set for a time certain for hearing, or by order of the Court shall be submitted upon briefs.
 	E.  Motion Docket. A Motion Docket shall be made up by the Clerk, and shall give the number and style of the case, the names of the attorneys of the parties making and adverse to the motion, and the substance of the motion. All reports requiring confirmation shall be placed on this Docket. The Clerk shall cause to be made available, copies of such Docket in advance of the Motion Docket which is the subject of said Docket. Additionally, the Clerk shall mail a copy of said Docket to any attorney who has provided the Clerk with a self-addressed and stamped envelope for that purpose.
 	F.  Publication Not Equivalent to Service. Publication in the Motion Docket Bulletin shall not be deemed service as is required by CR 5.01 et seq.
Motion Days and Motion Practice — Specific.
A.  Boone and Gallatin Circuit Courts.
 	1.  Unless the Judge of the Boone Circuit Court orders otherwise, the Court shall hold a Motion docket on the second (2nd) and fourth (4th) Tuesday of each month, commencing at the hour of 9:00 a.m.
 	2.  Unless the Judge of the Gallatin Circuit Court orders otherwise, the Court shall hold a Motion Docket once a month on the fourth (4th) Monday of the month, commencing at the hour of 10:00 a.m.
 	3.  The Motion Docket shall be made up by the Clerk. All reports requiring confirmation shall be placed on this docket. All motions noticed to be heard at the call of any regular Motion Docket shall be filed and received in the Circuit Clerk’s Office not later than 12:00 noon on the next preceding Thursday for call on the succeeding Tuesday Motion Docket for Boone and the succeeding Monday Motion Docket for Gallatin.
 	4.  All civil motions, other than one which may be heard ex parte, and all motions to set contested civil actions for trial, shall appear on the Motion Docket. (Contested civil actions are actions in which an Answer or Response has been filed). All motions, other than motions to set for trial, must recite authority. Motions may be disposed of at the direction of the Court without oral hearing.
 	5.  All motions to set contested cases for trial shall state the nature of the action, whether or not a jury has been demanded, and the estimated length of trial. In addition, the filing of a motion to set for trial shall be a “Certification of Readiness”, by counsel that the case is ready to proceed to trial in sixty (60) days. Once a case has been set for trial, upon reliance of this “Certification of Readiness”, it may be continued by the Court only upon exceptional circumstances.
 	6.  Setting Uncontested Trials. All uncontested actions (i.e., uncontested dissolutions, default judgment damage hearings, voluntary terminations, adoptions) shall be set for trial by telephoning the Chambers of the Judge to which the case is assigned to obtain a hearing date.
 	7.  Default Judgment. A party seeking a judgment by default shall file a written motion for such a judgment. The motion must be accompanied by a certificate of the attorney that no papers have been served upon him/her by the party in default. The motion must also be accompanied by a tendered default judgment for the Court’s consideration. The judgment by default shall be granted without a required appearance by the party seeking the judgment.
 	8.  Defenses referred to in CR 12.02 asserted in a responsive pleading shall be brought to the attention of the Court for disposal of the issue by a motion.
 	9.  Orders. All orders which are required under the Civil Rules to be served upon opposing parties or counsel, including judgments, final orders and orders affecting the running time for taking an appeal, shall contain directions to the Circuit Clerk for distribution thereof in the following manner:

 Mail copies to: John Jones Attorney for Plaintiff, Jane Doe 208 Main Street Anytown, Kentucky 41000
Click to view table.
 	10.  Orders—Number of Copies. No motion shall be filed in the Clerk’s office unless same is accompanied by tendered order for the, Court’s consideration. This rule shall not apply if the order sought is required by the Civil Rules to contain findings of fact to be made by the Court.
 	11.  If a Motion Docket falls on a day that has been designated as a legal holiday by the Chief Judge of the Circuit Court, the Motion Docket shall be held as ordered by the Court with reasonable notice to the Bar.
 	12.  All motions shall contain a notice of the date and time of the hearing. Motions that do not contain such notice shall be heard at the next regular Motion Docket of the Court.
 	13.  No Motion shall be filed with a notice that it will be heard at the “convenience of the Court,” with the exception of a motion asking for a permanent change of custody of a minor child or children. These motions are reviewed by the Court to see if facts have been alleged to justify a hearing, then the Court itself will set a date for hearing or overrule the motion as being insufficient to justify a hearing.
 	B.  Campbell Circuit Court.
 		1.  Unless the Judge of the Division orders otherwise, each Division of the Court shall hold a Motion Docket twice a month commencing at the hour of 9:00 a.m., as follows:
 		 	(a)  First Division—on the first and third Friday of each month.
 		 	(b)  Second Division—on the second and fourth Friday of each month.
 		2.  The Motion Docket shall be made up by the Clerk. All reports requiring confirmation shall be placed on this docket. All motions noticed to be heard at the call of any regular Motion Docket shall be filed and received in the Circuit Clerk’s office not later than 12:00 noon on the next preceding Tuesday for call on the succeeding Friday Motion Docket.
 		3.  All civil motions, other than one which may be heard ex parte, and all motions to set contested civil actions for trial, shall appear on the Motion Docket. (Contested civil actions are actions in which an Answer or Response has been filed). All motions, other than motions to set for trial, must recite authority. Motions may be disposed of at the direction of the Court without oral hearing.
 		4.  All motions to set contested cases for trial shall state the nature of the action, whether or not a jury has been demanded, and the estimated length of trial. In addition, the filing of a motion to set for trial shall be a “Certification of Readiness”, by counsel, that the case is ready to proceed to trial in sixty (60) days. Once a case has been set for trial, upon reliance of this “Certification of Readiness”, it may be continued by the Court only upon exceptional circumstances.
 		5.  Setting Uncontested Trials. All uncontested actions (i.e., uncontested dissolutions, default judgment damage hearings, voluntary terminations, adoptions) shall be set for trial by telephoning the Chambers of the Judge to which the case is assigned to obtain a hearing date.
 		6.  Default Judgment. A party seeking a judgment by default shall file a written motion for such a judgment. The motion must be accompanied by a certificate of the attorney that no papers have been served upon him/her by the party in default. The motion must also be accompanied by a tendered default judgment for the Court’s consideration. The judgment by default shall be granted without a required appearance by the party seeking the judgment.
 		7.  Defenses referred to in CR 12.02 asserted in a responsive pleading shall be brought to the attention of the Court for disposal of the issue by a motion.
 		8.  Orders. All orders which are required under the Civil Rules to be served upon opposing parties or counsel, including judgments, final orders and orders affecting the running time for taking an appeal, shall contain directions to the Circuit Clerk for distribution thereof in the following manner:

 Mail copies to: John Jones Attorney for Plaintiff, Jane Doe 208 Main Street Anytown, Kentucky 41000
Click to view table.
 	9.  Orders—Number of Copies. No motion shall be filed in the Clerk’s office unless same is accompanied by tendered order for the Court’s consideration. This rule shall not apply if the order sought is required by the Civil Rules to contain findings of fact to be made by the Court.
 	10.  If a Motion Docket falls on a day that has been designated as a legal holiday by the Chief Judge of the Campbell Circuit Court, the Motion Docket shall be held as ordered by the Court with reasonable notice to the Bar.
 	11.  All motions shall contain a notice of the date and time of the hearing. Motions that do not contain such notice shall be heard at the next regular Motion Docket of the Court.
 	12.  No motion shall be filed with a notice that it will be heard at the “convenience of the Court,” with the exception of a motion asking for a permanent change of custody of a minor child or children. These motions are reviewed by the Court to see if facts have been alleged to justify a hearing, then the Court itself will set a date for hearing or overrule the motion as being insufficient to justify a hearing.
 	C.  Kenton Circuit Court.
 		1.  Unless the Judge of a Division orders otherwise, each Division of the Court shall hold a Motion Docket once a month on a Monday, commencing at 9:30 a.m. as follows:
 		 	(a)  First Division—first Monday.
 		 	(b)  Second Division—second Monday.
 		 	(c)  Third Division—third Monday.
 		 	(d)  Fourth Division—fourth Monday.
 		2.  The Motion Docket shall be made up by the Clerk. All reports requiring confirmation shall be placed on this docket. All motions noticed to be heard at the call of any regular Motion Docket shall be filed and received in the Circuit Clerk’s office not later than 12:00 noon on the next preceding Wednesday for call on the succeeding Monday Motion Docket.
 		3.  All civil motions, other than one which may be heard ex parte, and all motions to set contested civil actions for trial, shall appear on the Motion Docket. (Contested civil actions are actions in which an Answer or Response has been filed). All motions, other than motions to set for trial, must recite authority. Motions may be disposed of at the direction of the Court without oral hearing.
 		4.  All motions to set contested cases for trial shall state the nature of the action, whether or not a jury has been demanded, and the estimated length of trial. In addition, the filing of a motion to set for trial shall be a “Certification of Readiness”, by counsel that the case is ready to proceed to trial in sixty (60) days. Once a case has been set for trial, upon reliance of this “Certification of Readiness”, it may be continued by the Court only upon exceptional circumstances.
 		5.  Setting Uncontested Trials. All uncontested actions (i.e., uncontested dissolutions, default judgment damage hearings, voluntary terminations, adoptions) shall be set for trial by telephoning the Chambers of the Judge to which the case is assigned to obtain a hearing date. Upon assignment for hearing in each case, the requesting attorney shall send Notice of Hearing to the opposing party or their counsel.
 		6.  Default Judgment. A party seeking a judgment by default shall file a written motion for such a judgment. The motion must be accompanied by a certificate of the attorney that no papers have been served upon him/her by the party in default. The motion must also be accompanied by a tendered default judgment for the Court’s consideration. The judgment by default shall be granted without a required appearance by the party seeking the judgment.
 		7.  Defenses referred to in CR 12.02 asserted in a responsive pleading shall be brought to the attention of the Court for disposal of the issue by a motion.
 		8.  Orders. All orders which are required under the Civil Rules to be served upon opposing parties or counsel, including judgments, final orders and orders affecting the running time for taking an appeal, shall contain directions to the Circuit Clerk for distribution thereof in the following manner:

 Mail copies to: John Jones Attorney for Plaintiff, Jane Doe 208 Main Street Anytown, Kentucky 41000
Click to view table.
 		9.  Orders—Numbers of Copies. No motion shall be filed in the Clerk’s office unless same is accompanied by tendered order for the Court’s consideration. This rule shall not apply if the order sought is required by the Civil Rules to contain findings of fact to be made by the Court.
 		10.  If a Motion Docket falls on a day that has been designated as a legal holiday by the Chief Judge of the Kenton Circuit Court, the Motion Docket shall be held as ordered by the Court with reasonable notice to the Bar.
 		11.  No motion shall be filed with a notice that it will be heard at the “convenience of the Court,” with the exception of a motion asking for a permanent change of custody of a minor child or children. These motions are reviewed by the Court to see if facts have been alleged to justify a hearing, then the Court itself will set a date for hearing or overrule the motion as being insufficient to justify a hearing.
Rule 6.  Briefs, Pleadings and Memoranda; Proof of Service.
Text
A.  Name of Counsel. All briefs, pleadings and memoranda filed with the Court shall include the name, address, Kentucky Bar Association number, party representation and telephone number, including area code, of the attorney of record for the party filing them.
B.  Originals. Originals of briefs, pleadings and memoranda filed in the Court shall not be withdrawn from the files except upon order of the Court.
C.  Citation Form. All briefs, pleadings and memoranda shall use a generally accepted manner of citation.
D.  Cases from Other Jurisdictions. Whenever a brief, pleading or memoranda filed in the Court contains a citation to a case outside the Commonwealth of Kentucky or to a statute other than a Kentucky statute, a copy of the cited case or statute shall be furnished to the Court.
E.  Proof of Service. All briefs, pleadings or memoranda filed with the Court shall have proof of service by written certification of counsel. In the case of an ex pane proceeding, proof may be by written certification of service or by Affidavit of the person making the service. Proof of service shall state the date and manner of service and shall include the names and addresses of all attorneys and parties not represented by counsel. Additionally, the place of the hearing shall be designated when there are parties acting pro set. 
F.  Sanctions. Failure to follow the requirements of this rule may result in sanctions being imposed by the Court including, but not limited to, striking any brief, pleading or memoranda in non-compliance. 
Rule 7.  Assignment of Civil Cases and Appeals.
Text
A.  In Judicial Circuits containing more than one division, the Clerk shall prepare a separate set of cards for the assignment of:
 	1.  Civil cases;
 	2.  Adoption and termination cases;
 	3.  Dissolution cases; and
 	4.  Civil and Criminal Appeal cases from the District Court.
B.  Each set of cards shall contain one hundred (100) cards and shall be divided equally among the divisions. After having divided the cards equally according to the number of divisions, the Clerk shall cause there to be printed, stamped or written, on the underside, the division represented by the respective subdivided quantity of cards such that each of the divisions is equally represented in a stamped, printed or written fashion on the underside of the equal number of cards. Each set of cards shall be mixed or “shuffled” so that the sequence will be entirely by chance.
C.  Whenever a civil action, a dissolution, or an adoption/termination is commenced by the filing of the original complaint with the Circuit Clerk, or an appeal (civil or criminal) from the District Court is filed with the Clerk, the Clerk shall remove the top card of the appropriate set of cards and assign the case to the Division shown on the card.
D.  Upon assignment to a Division, the Clerk shall stamp or type the number of the Division on the Complaint and the Case Docket Sheet. Thereafter, all papers filed in the case shall indicate the Division to which the case is assigned.
Rule 8.  Discovery Practice.
Text
In all cases, discovery shall be completed no later than twenty (20) days prior to the trial date. In medical malpractice cases, discovery shall be completed forty-five (45) days prior to the trial date.
A.  Filing Discovery Material.
 	1.  Documents Not to Be Filed. Except as herein provided, the following shall not be filed with the Court unless the Court orders otherwise:
 		(a)  Interrogatories propounded under CR. 33;
 		(b)  Requests for Production or Inspection made under CR 34; and
 		(c)  Requests for Admission propounded under CR 36 unless the time for filing a response thereto has passed, in which event, counsel may file the original Request for Admission previously served. No original Requests for Admission shall be filed pursuant to this provision unless the original Requests for Admission contain an appropriate proof of service bearing the precise date and manner of service upon the party requested to admit and any additional time provided under the CR 6.05 for responding thereto, has expired.
 	2.  Custodian of Documents. The parties responsible for service of the document shall retain the original and become the custodian. The custodian shall provide access to all parties of record during the pendency of the action. Upon conclusion of the action, the custodian of the original may move the Court that original documents be filed of record with the action to facilitate public access to the complete case file.
 	3.  When Documents May Be Filed. If a document not filed pursuant to CR 5.06 is to  be used at trial, or is necessary to a pre-trial or post-trial motion, or is necessary for appeal purposes, the portion of the document to be used shall be filed with the Clerk at the commencement of the trial, or at the time of filing the motion, or at the time of the appeal, if the document’s use can be reasonably anticipated.
B.  Propounding Interrogatories or Requests and Response.
 	1.  When propounding Interrogatories or Requests for Production or Inspection, the propounder shall leave adequate room for reply between questions or requests.
 	2.  When answering Interrogatories or Requests for Production or Inspection, or for admissions, or in filing objections thereto, when the initial space for response has been exhausted, the replying party shall, as a part of the answer or objection and immediately preceding it set forth the question or the request with respect to which the answer or objection is given. In all cases of objection, the replying party shall state the reason and grounds for the objection.
 	3.  When answering Interrogatories or Requests for Production or Inspection, or for admissions, or in filing objections thereto, when the initial space for response has been exhausted, the replying party shall, as a part of the answer or objection and immediately preceding it set forth the question or the request with respect to which the answer or objection is given. In all cases of objection, the replying party shall state the reason and grounds for the objection.
C.  Supplementation of Responses. It shall be the duty of a party to supplement all required responses to discovery including the identity (names and location) of all witnesses and expert witnesses not later than thirty (30) days prior to the trial date.
Rule 9.  Exhibits.
Text
The provisions below shall be followed unless otherwise ordered by the Court:
A.  Advance Marking. All exhibits and material intended to be used during a civil trial shall be marked for identification purposes in a clear and concise fashion as herein described and additionally said markings shall not obscure nor hinder any relevant written or pictographic information contained on the exhibit itself.
B.  Method of Designation. Unless otherwise ordered or directed by the Court, all exhibits shall be marked for identification purposes as follows:
 	1.  Joint exhibits shall be identified by the prefix (JX) and shall be sequentially numbered;
 	2.  Plaintiffs exhibits shall be identified by the prefix (PX) and shall be sequentially numbered;
 	3.  Defendants exhibits shall be identified by the prefix (DX) and shall be sequentially numbered;
 	4.  Third-party exhibits shall be identified by the prefix (TPX) and shall be sequentially numbered;
 	5.  In all proceedings involving multiple plaintiffs or multiple defendants, the identification assigned each exhibit shall contain the surname of the individual plaintiff or defendant or the corporate name of the plaintiff or defendant.
C.  Uniform Designation. Proposed exhibits, including those appended to requests for admission, interrogatories and depositions, as well as those to be utilized during trial, shall be uniformly identified during all phases of the case. 
D.  List of Exhibits. At the commencement of a civil trial, or at the pre-trial next preceding the commencement of a civil trial, each party’s counsel shall tender to the Court and to opposing counsel, a list of all exhibits the party then intends to utilize at trial; the list shall contain the pre-marked number and a short description of the exhibit.
E.  Copy for Judge. Except upon cause shown or as provided otherwise by the Court, a copy of each document or written exhibit intended to be tendered or entered during trial shall be furnished to the Judge at the commencement of a civil trial or at the pre-trial next preceding the commencement of a civil trial.
Rule 10.  Pre-Trial Conferences.
Text
On motion of any party, or on the Court’s motion, a pre-trial may be held in any civil action. Counsel shall be given a minimum often (10) days notice of a pre-trial conference. Counsel shall be mindful of the requirements under Rule 9 of these RULES re: pre-trial compliance.
Rule 11.  Trial Brief and Jury Instruction.
Text
A.  In all jury cases, each party to the action shall file with the Court, no later than ten (10) days prior to trial (Saturday, Sunday and legal holidays excluded), a trial brief and desired jury instructions. The brief shall outline the issues involved, points relied upon, authorities, and such other matters as may be of assistance to the Court in trying the case. Briefs and jury instructions shall be served upon opposing parties or counsel as provided for in the Civil Rules and/or these rules for service of pleadings. However, each party shall be permitted to amend or correct the jury instructions any time before or during trial, pursuant to CR 51(1).
B.  In all non-jury cases, each party to the action shall file with the Court, no later than five (5) days prior to trial (Saturday, Sunday and legal holidays excluded), a trial brief. The brief shall outline the issues involved, points relied upon, authorities and such other matters as may be of assistance to the Court in trying the case. Briefs shall be serviced upon the opposing parties or counsel as provided for in the Civil Rules and/or these rules for service of pleadings.
Rule 12.  Judgments and Orders.
Text
A.  All judgments and orders presented to the Court for signature shall contain the scrivener’s typed name and signature and:
 	1.  Contain a certification by counsel that the order has been sent or delivered to opposing counsel and the date sent or delivered. Opposing counsel has ten (10) days within which to file an objection only on the basis that the order or judgment is not in conformity with the ruling of the Court. If no objection is filed within said time the Court will enter the order or judgment.
-or-
 	2.  Contain a “Have Seen” endorsement of all other attorneys of record. This endorsement shall constitute an acceptance by said counsel only that the order or judgment is in conformity with the ruling of the Court.
-or-
 	3.  The Court in its discretion may require that all orders or judgments tendered contain a “Have Seen” endorsement of all other attorneys of record. This endorsement shall constitute an acceptance by said counsel only that the order or judgment is in conformity with the ruling oft he Court. Should counsel for any party refuse to endorse the judgment or final order “Have Seen”, counsel who prepared it shall file the order with the Court, together with a certification that it was tendered to counsel who refused to make the endorsement and the date of such tender. The Court shall enter the order after the expiration of five (5) (Saturday, Sunday and legal holidays excluded) days from the time it was filed, unless counsel who refused to make the endorsement shall have filed written exceptions to it and set such exceptions for hearing before the Court at the earliest practicable time.
B.  Because of the number of parties in an action or for any other exceptional circumstances the Court, in its discretion, may exempt a particular order or judgment from the application of this RULE in whole or in part by endorsing said exemption on it.
Rule 13.  Consolidation of Actions.
Text
A.  When two or more actions have been filed that may, as a matter of right, or may, in the discretion of the Court, be consolidated and such actions are pending in the same or in different Divisions of the Court, any party to any of the actions may have any of the actions transferred to that Division of the Court in which the first of the actions was filed, upon approval of both Judges. The Judges may order such consolidation to be made without a motion by any of the parties.
B.  When actions are consolidated, the Clerk shall keep the steps in the Civil Docket in the lower numbered case alone and enter in each of the other cases in the Civil Docket a reference of that case.
Rule 14.  Dismissal of Civil Actions for Failure to Prosecute.
Text
A.  At least once a year, the Clerk shall review all pending actions on the docket. The Clerk shall cause a written Notice to be given to each attorney of record, or litigant if pro set, of every case in which no pre-trial step has been taken within the last year, that the case will be dismissed without prejudice in thirty (30) days for want of prosecution except for good cause shown by affidavit. The Court shall enter an Order dismissing each case without prejudice at Plaintiff’s cost in which no verified answer or an insufficient answer to the Notice is made. CR 77.02(2).
B.  In each action which is not dismissed, pre-trial steps shall be taken within thirty (30) days or the action will be automatically dismissed and the Court may make such orders as will facilitate the prompt disposition of the action on the calendar for trial or hearing. CR 77.02(2).
Rule 15.  Refiling Actions.
Text
Whenever a case has been dismissed without prejudice and is refiled, it shall be assigned to the same division from which the dismissal was granted. Whenever a Judge shall discover that a case has been refiled within his or her division, that appropriately belongs in another division pursuant to this Rule, the Judge shall promptly transfer the case to the division from which the case-was originally dismissed.
Rule 16.  Court Personnel.
Text
The Sheriff or a Deputy, the Clerk or a Deputy, and the Court Reporter shall attend Court when in session, if the presence of all or any of them shall be deemed necessary by the presiding Judge. 
Rule 17.  Practice Before the Master Commissioner.
Text
A.  The attorney who moved to refer an action to the Master Commissioner shall deliver a copy of the Order referring the case to the Master Commissioner to the Master Commissioner’s Office.
B.  The Reports of the Master Commissioner shall be filed in the Clerk’s Office. The Clerk shall comply with the Notice Provisions of CR 53.06(1). The Master shall file a Motion to Confirm the Report and shall notice same for the Motion Docket of the Division to which the action is assigned, provided ten (10) days have lapsed between service of the notice of the filing of the Report and the hearing or the Motion to Confirm the Report. CR 53.06.
C.  Before the sale of land, the Master shall have it appraised pursuant to KRS 426.200(3). Any party to a suit objecting to an appraisal shall file written objections thereto and shall arrange with the Court to have a hearing thereon prior to the date of sale.
D.  Every purchaser at a judicial sale shall, at the time thereof, deposit with the offer making the sale $100.00, to be applied to the expense of any subsequent judicial resale caused by the purchaser’s default.
E.  Purchasers at a judicial sale shall give bond in all cases, but the Court may, by proper Order, where judgment creditor is the purchaser, require the creditor to pay into the Court only that portion of the sale bonds superior to the creditor’s judgment and credit the balance of the sale bonds on the judgment claim.
F.  Sales shall be held on a day and at a time to be fixed by the Master, and report thereof shall be filed in the Clerk’s Office and placed upon the Court’s Docket and called for confirmation at the next motion hour of the Division to which the action is assigned. On the call of the Motion to Confirm the Report of Sale, it shall be confirmed unless objections have been filed to the Report. In cases where objections are filed to the Report of Sales, they shall be heard and passed upon as soon as possible.
G.  Unless otherwise ordered, sales of realty shall be made on four, eight and twelve months’ time, and of personalty, one-half cash and the balance in four months.
H.  The Master shall make a report of distribution in every case in which any funds pass through his or her hands.
I.  The Master shall keep books which shall show in each case separately the amount, from whom and for what he or she has received, money, and the amount, to whom and why he or she has disbursed the same, which shall be subject at all times to inspection as other public records.
J.  The Master shall acknowledge and record in the County Clerk’s Office plats of all lands subdivided by him or her for sale or partition purposes, in which a change is made from the original subdivision plat, or in which a tract is laid out which has never been subdivided.
Rule 18.  Court Decorum.
Text
A.  Conduct. All attorneys shall advise their clients and witnesses of proper courtroom decorum, including, THE IMPROPRIETY OF ATTEMPTING TO DISCUSS PENDING MATTERS WITH THE COURT and the statutory prohibition against communicating with jurors. (KRS 29a.310(2)).
B.  Persons Permitted Inside the Bar of the Courtroom. Unless otherwise ordered by the Court, in all proceedings held in open Court, only the parties, the witnesses when actually testifying, the jury, if any, attorneys duly admitted to practice before the Court and paralegals or legal assistants working under their direction, the sheriff and/or deputies, the clerk and/or deputies, bailiffs; and other officers and employees with the Court’s permission shall be permitted inside the bar of the courtroom.
C.  Dress. All attorneys shall appear before the Court dressed in appropriate attire.
Rule 19.  Court Records — Removal.
Text
Original papers may be taken from the Clerk’s Office only upon Order of the Court and/or not longer than five (5) days. Original papers required for trial by the Court may be obtained by receipt from the Court’s Secretary. Depositions may not be taken from the Clerk’s Office.
Rule 20.  General Term of Court.
Text
A.  In those judicial circuits which have more than one (1) Division, the Court may have a General Term at which the Judges of all the Divisions, if applicable, shall preside, and may at this General Term, adopt Rules of Court and may, from time to time, change such Rules subject to the approval of the Chief Justice of the Supreme Court. The Rules when adopted, shall be binding upon each Division of the Court.
B.  All Rules adopted, and other business transacted, by the Judges of the General Term shall be entered by the Clerk in an Order Book of the General Tenn. Such Order Book of the General Term shall be kept and maintained by the Clerk, in addition to the Order Book and Judgment Book of the several Divisions of the Court.
C.  The Rules of Practice Procedure of the Boone and Gallatin Circuit Courts adopted by the Court, June 8, 1978, and any amendments thereto are hereby set aside and repealed.
D.  The Rules of Practice Procedure of the Campbell Circuit Court adopted by the Court, March 1, 1967, July 1, 1973, January 5, 1976, November 1, 1977, May 1, 1978 and December 15, 1989, and any amendments thereto are hereby set aside and repealed.
E.  The Rules of Practice Procedure of the Kenton Circuit Court adopted by the Court, February 19, 1982, and any amendments thereto are hereby set aside and repealed.
F.  All rules of practice and procedure of the Boone, Gallatin, Campbell and Kenton Circuit Courts and any amendments thereto which are inconsistent with these rules are hereby set aside and repealed.
Addendum A.
Arbitration Procedures for Boone, Campbell, Gallatin and Kenton Counties.
Text
A.  Cases For Arbitration.
 	1.  The Circuit Court may at any time order any case to be heard and decided by a Board of Arbitration, consisting of not more than three members of the Northern Kentucky Bar Association, to be selected as hereinafter provided, provided the following conditions are satisfied:
 		(a)  The action must be at least three (3) months old unless earlier agreed to by all parties.
 		(b)  The amount actually in controversy (exclusive of interest and cost) as determined by the court does not exceed $50,000.00 per case. Arbitration shall be permitted in cases where the amount in controversy exceeds the sum specified in the plan for mandatory arbitration where all parties to the action agree to arbitration.
 		(c)  No party has filed written objection to an order referring a case to arbitration within ten (10) days of the filing of the referral order.
 	2.  The attorneys may agree, prior to assignment to:
 		(a)  One arbitrator instead of three to be selected by the Arbitration Commissioner, or
 		(b)  Their own panel of one or three arbitrators.
 	3.  All times provided herein shall be computed from the date the order is entered by the Circuit Clerk.
B.  Exception to Order of Arbitrator.
 	1.  Exceptions to an order placing a case on the arbitration list shall be raised by a motion filed within ten (10) days of the mailing of notice of such order, and shall be heard by the Court.
 	2.  Exceptions to an arbitrator shall be raised by motion filed within five (5) days of the mailing of notice of assignment and shall be heard by the Court.
C.  Selection of Arbitrators.
 	1.  Except as otherwise provided in paragraph A 2(b), in all cases subject to arbitration, the arbitrators shall be selected by the Northern Kentucky Bar Association, (hereinafter Bar Association). The Bar Association shall prepare and maintain a list of arbitrators. Members of Arbitration Boards shall be appointed by the Bar Association from the list pursuant to Paragraph D.
 	2.  No person may be added to the list of arbitrators unless that person is an attorney authorized to practice law in the State of Kentucky and has filed with the Bar Association a written consent to serve as an arbitrator.
 	3.  Arbitrators subsequently desiring to be deleted from the list of arbitrators may do so by notifying the Bar Association in writing.
D.  Manner of Appointment. The list of arbitrators shall be divided into three equal groups designated as Arbitrator Group (a), (b), (c). Group (a) shall consist of lawyers, listed alphabetically, who are selected from the list of arbitrators by the Chief Circuit Court Judge. These attorneys must have the qualifications of a Circuit Judge. The balance of the lawyers on the list, who need not have such qualifications, shall be divided at random and then listed alphabetically into groups (b) and (c). Appointments to each board shall be made in alphabetical order, one from each group by the Bar Association.
E.  Composition of Board: Disqualification from Appointment. The lawyer named from group (a) shall be Chairperson of the Board. Not more than one member of a law partnership or an association of attorneys shall be appointed to the same Board, nor shall an attorney be appointed to a Board who has an interest in the determination of the case or a relationship with the parties or their counsel which would interfere with an impartial consideration of the case.
F.  Assignment of Cases.
 	1.   The Bar Association shall assign one case to each Board appointed by it at the time of their appointment. Said cases shall be taken in order from the arbitration list. No case shall be assigned by the Bar Association to a Board within thirty (30) days from the time such case is ordered onto the arbitration list unless the Court directs that the case be assigned specifically within the thirty day period or in the event that a companion case may be subject to assignment within the thirty (30) day period.
 	2.  No disclosure shall be made to the arbitrators prior to the filing of the report and award referred to in Paragraph P of any offers of settlement made by either party. Prior to the delivery of the court file to the Chairperson of the Board of Arbitrators, the Circuit Clerk shall remove from the file and retain all papers or any notations referring to demands or offers for settlement. 
G.  Hearings: When and Where Held: Notice.
 	1.  Hearings shall be held at a place determined by the Chairperson, but shall not be held at the offices of any of the parties’ attorneys. A hearing shall be scheduled not more than forty-five (45) days after the appointment of the Board of Arbitration and the arbitrators and the parties or their counsel shall be notified in writing at least ten (10) days before the hearing of the time and place of the hearing. The forty-five (45) day period may be extended by the Court. No hearings shall be fixed for Saturdays, legal holidays or evenings, except upon agreement by counsel for all parties and by all of the arbitrators. 
 	2.  At any time prior to the decision of the Arbitrators becoming final by entry of a judgment of the Court without appeal, the parties may settle or compromise their dispute. There shall be no communications by counsel or the parties with the arbitrators concerning the merits of the controversy prior to the commencement of any arbitration hearing.
H.  Inability of Party to Proceed.
 	1.  In the event that counsel for any party of the matter is unable to proceed, the Chairperson may mark the case continued.
 	2.  Whenever any case has been continued twice after assignment of hearing dates, said case shall be certified by the Chairperson to the Court who shall summon the parties or their counsel. The court shall have the power to make any appropriate order, including an order of dismissal for want of prosecution, or an order that the case be again assigned to a Board of Arbitration and be heard and an award made whether or not a party appears and defends.
I.  Oath of Arbitrators.
When the whole number of the arbitrators shall be assembled, they shall be sworn or affirmed justly and equitably to try all matters properly at issue submitted to them, which oath or affirmation may be administered to them by any person having authority to administer oaths.
J.  Default of a Party. The arbitration may proceed in the absence of any party, who after due notice, fails to be present or fails to obtain an adjournment. An award shall not be made solely on the default of a party; the Board of Arbitration shall require the other party to submit such evidence as they may require for the making of an award.
K.  Conduct of Hearing: General Powers.
 	1.   Although strict conformity to legal rules of evidence is not necessary, the Board shall receive only relevant and material evidence. All evidence shall be taken in the presence of the Arbitrators and the parties except where any of the parties is absent, is in default or has waived his or her right to be present. The Chairperson shall rule on all objections raised during the hearing. The Board shall receive evidence in the following forms:
 		(a)   Sworn testimony by competent witness;
 		(b)   The product of all discovery completed prior to the hearing;
 		(c)  Documentary evidence, written reports of experts, provided that such evidence has been served upon the adverse parties or their counsel at least fourteen (14) days before the hearing, unless counsel otherwise agree; 
 		(d)   Procedure in Case of Estimate. In the case of an estimate, the party intending to offer the estimate shall forward with his or her notice to the adverse party together with the copy of the estimate a statement indicating whether or not the property was repaired, and if it was, whether the estimated repairs were made in full or part, attaching a copy of the receipted bill showing the items of repair made and the amount paid.
 	2.  All evidence shall be given such weight as the Board deems appropriate. 
L.  Specific Powers. The Board of Arbitration shall have the following specific powers:
 	1.   Administering Oaths/Admissibility of Evidence. The Chairperson of the Board of Arbitration shall administer oaths or affirmations to witnesses, determine the admissibility of evidence, and/or permit testimony to be offered by deposition.
 	2.  Refer to the Circuit Court for enforcement or other appropriate action for failure to comply with a properly issued and served subpoena to witness or for the production of evidence or documents. 
M.  Supervisory Powers of Court. The referring division of the Circuit Court shall have full supervisory powers with regard to any questions that arise in all arbitration proceedings and in the application of these rules.
N.  Report and Award. Within fifteen (15) days after the hearing, the Chairperson of the Board of Arbitration shall file its award with the Circuit Clerk and the Bar Association and on the same day shall mail or otherwise forward copies thereof to all parties or their counsel. An award may not exceed $50,000.00 per case, exclusive of interest. The report and award shall be signed by all of the members of the Board. In the event all three members do not agree on the finding and award, the dissenting member shall write the word “Dissents” before his signature. A minority report shall not be required unless the arbitrator elects to submit the same due to unusual circumstances.
O.  Legal Effect of Report and Award; Entry of Judgment. The award, unless appealed from as herein provided, shall be final. If no appeal is taken within the time and in the manner specified therefor, the Court shall enter judgment of such award. Subsequent to the time for appeal, the prevailing party shall prepare a judgment, which shall be submitted to the assigning judge. If no judgment has been submitted to and accepted by the Court within forty-five (45) days from the date of the report and award, the Court will enter its own judgment.
P.  Compensation of Arbitrators.
 	1.  Each member of a Board of Arbitrators who has signed an award or files a minority report shall receive compensation for his or her services in each case a fee of sixty ($60.00) dollars. When more than one case arising out of the same transaction is heard at the same hearing or hearings, it shall be considered as one case insofar as compensation of the arbitrators is concerned. The members of a Board shall not be entitled to receive their fees until after filing the report and award with the Circuit Clerk. Fees paid to arbitrators shall not be taxed as costs nor follow the award as other costs.
 	2.  The Chairperson shall receive as compensation the sum of Thirty ($30.00) Dollars for each case heard by the Board, in addition to the compensation fixed for members of the Board of Arbitration.
 	3.  Upon referral of a matter for arbitration, all parties shall pay to the Circuit Clerk the fee for arbitration of Two Hundred Forty ($240) Dollars within thirty (30) days of assignment. Failure to pay their pro rata share of these costs shall be referred to the Circuit Court for appropriate orders.
 	4.  In the event that a case shall be settled or dismissed sooner than 24 hours prior to the date scheduled for the hearing, the Board members shall not be entitled to the aforesaid fee. In the event that a case has been settled or dismissed within said 24 hour period, the Chairperson shall be entitled to receive a Fifty ($50.00) Dollar fee. Upon receiving notice that the case has been settled or dismissed more than 24 hours before the date set for hearing, the Bar Association shall assign another case to the same Board. The remaining funds deposited for arbitrator fees shall be used to defray the cost of administering this program and paid to the Bar Association.
Q.  Right to Appeal. Any party may appeal from the action of the Board of Arbitration to the Circuit Court. The right of appeal shall be subject to the following conditions, all of which shall be complied with within thirty (30) days after the entry of the award of the Board on the docket in the office of the Clerk of Courts:
 The appellant shall file with the Clerk a notice of appeal accompanied by an Affidavit within thirty (30) days that the appeal is not being taken for delay. A copy of such instruments shall be served upon opposing parties or their counsel.
R.  Return to Active List. If an appeal is filed from an arbitration order, the case will be set for trial and forthwith returned to the judge who previously placed the case on the arbitration list.
S.  Appeal de Novo. All cases which have been duly appealed shall be tried de novo by the Court, with or without a jury.
T.  Testimony of Arbitrators on Appeal. In the event of an appeal from the award or decision of the Board of Arbitration, the arbitrators shall not be called as witnesses as to what took place before them in their official capacity as arbitrators, nor shall their award be admissible into evidence.
U.  Exceptions and Reasons Therefore.
 	1.  Any party may file exceptions with the Clerk of Courts from the decision of the Board of Arbitration within thirty (30) days from the filing of the report and award for either or both of the following reasons and for no other:
 		(a)  That the arbitrators failed to conduct themselves in a proper manner,
 		(b)  That the action of the Board was procured by corruption or other undue means.
 	2.  Copies of such exceptions shall be served upon each arbitrator and shall be forthwith assigned before the Circuit Court to conduct a hearing thereon.
 	3.  If such exceptions shall be sustained, the report of the Board shall be vacated by the Court, and the case forthwith returned to the active list of the Court and in this event the Court may withhold arbitration compensation from any one or more of the arbitrators.

General Rules for Domestic Relations Practice
Rule 30.  Dissolution.
Text
A.  At the time the Verified Petition for Dissolution is filed pursuant to KRS 403.150, in either a contested or uncontested dissolution, an initial financial disclosure affidavit shall also be filed. The affidavit shall, to the best of the party’s knowledge, outline the parties assets, debts and earnings.
B.  The purpose of this initial disclosure statement is to assist the Court with the determination of motions for temporary relief pending a final hearing, it is also to assist in discovery.
C.  In the event a full disclosure is objected to, pending final hearing, the disclosure statement may be sent directly to the party, or their counsel, without filing with the court.
D.  A Response to the Petition shall be filed within twenty (20) days after service of the Petition and Financial Disclosure Affidavit. An initial Financial Disclosure Affidavit shall also be filed with the Response. This initial Financial Disclosure may be treated as “C” above.
Rule 31.  Motion Practice.
Text
A.  Kenton Circuit Court.
 	1.  All Domestic motions designated to be heard by the Judge of the Circuit Court of Kenton County shall be set for hearing by telephoning the chambers of the Judge of the division to which the case has been assigned for a hearing date.
 	2.  All motions must be filed in the Clerk’s office no later than seven (7) days immediately preceding the day on which the matter is to be heard and a courtesy copy delivered to the Court. Strict adherence to ULCR 5 (A) shall be maintained.
 	3.  A seven (7) day notice of the hearing date of a motion is required.
B.  Boone and Gallatin Circuit Courts.
 	1.  All motions designated to be heard by the Domestic Commissioner of the Boone Circuit Court shall be set for hearing by telephoning the chamber of the Domestic Commissioner.
 	2.   All motions must be filed in clerk’s office, with a copy served on the Domestic Commissioner, no later than the Friday immediately preceding the Wednesday on which the matter is to be heard.
 	3.  All motions for which a deposit of the Domestic Relations Commissioner’s fee is required must be accompanied by said fee for filing. See the section on fees. Any motion not accompanied by the appropriate fee will be returned.
C.  Campbell Circuit Court.
 	1.  All motions to be heard by the Judge of the Circuit Court of Campbell County, except final uncontested dissolution hearings, shall be set for hearing on the court’s docket. The court will then determine to set a hearing date or assign the matter for hearing with the Master Commissioner.
 	2.  In pendente lite matters, the recommended order and case shall be delivered by the Master Commissioner to the presiding Judge. Unless otherwise ordered, the recommended order shall be signed by the presiding Judge and entered by the Clerk. Objections to the recommended order may be filed within ten (10) days after the order is entered.
 	3.  All motions must be filed in Clerk’s office no later than the Monday immediately preceding the Friday on which the matter is to be heard.
 	4.  Upon assignment to the Master Commissioner, a copy of the motion shall be served on the Master Commissioner. All motions, once assigned, for which a deposit of the Master Commissioner’s Fee is required should be accompanied by said deposit prior to setting a hearing date. See the section on fees.
 	5.  The setting attorney shall be the only person authorized to cancel the set date of hearing with the court. In the event of a conflict the attorneys shall first communicate with one another to reschedule the motion if feasible. If that is not feasible due to the circumstances of the case the motion shall proceed with the Judge determining the necessity of the motion hearing at the time set.
 	6.  A ten (10) day notice of the hearing date is required unless the parties certify in the notice reasons for a hearing on lesser notice.
D.  Temporary Child Support Motions.
 	1.  A Motion for Temporary child support may be filed with the verified Petition or independently. This motion may be scheduled for hearing, or pursuant to KRS 403.160(5)(b) decided by the Court within 14 days of filing. This motion must be accompanied by a Child Support Worksheet and an Affidavit of the moving party setting forth the number of children of the marriage and the income of the parties.
 	2.  If the motion is filed pursuant to KRS 403.160(5)(b), the clerk in the county of filing shall be placed on notice of the Motion and will assure that it is placed before the Judge for determination. A 160(5)(b) Motion shall also certify notice to the opposing party or their counsel of the date the Motion was filed. Upon motion either party may move for a hearing to contest or modify the child support once the court order is entered.
 	3.  See Discovery Rules for the exchange information necessary to establish child support.
E.  Temporary Child Custody Motions. See Child Custody Section G1(b) below.
F.  Ex-Parte Motions.
 	1.  Ex-parte motions shall be entertained by all Circuit Court Judges. Ex-parte Motions for temporary support shall be filed and heard in conformity with KRS 403.160. Motions for Restraining Orders or Injunctions shall be in compliance with CR 65.
 	2.  It shall be the policy of the Circuit Courts to set a hearing within 20 days to allow the court the opportunity to hear evidence against the issued Order.
G.  Child Custody. It shall be the policy of this court to encourage the parties to cause the least disruption of the children’s lives.
 	1.  Temporary Child Custody.
 		(a)  The parties are encouraged to agree to a custody arrangement which will maximize time with both parents and which will cause the least amount of disruption to the children pending final hearing.
 		(b)  Motions for Temporary Child Custody may be set and heard pursuant to ULCR 5, Motion Practice. Motions may also be heard Ex-Parte pursuant to Rule 65.03 and by the District Court pursuant to KRS 403.715 et seq, Domestic Violence and Abuse.
 	2.  Disputed Child Custody And/Or Visitation. 
 		(a)  The court encourages the parties to reach an agreement regarding custody and visitation which is in the best interest of the child(ren).
 		(b)  At such time it is determined that custody and/or visitation is in dispute, and the parties are unable to resolve the conflict, a party or the Court sua sponte may move for appropriate action to facilitate a proper finding for custody and visitation.
 		(c)  Such appropriate action may consist of one or more of the following: (This list is not intended to be exhaustive, or to limit the admission of relevant testimony.)
 		 	(1)  Custody Evaluation;
 		 	(2)  Psychological Evaluation(s) of a party or parties, and/or children;
 		 	(3)  Family Counseling;
 		 	(4)  Mediation where a neutral mediator assists the parties in reaching their own resolution of the conflict;
 		 	(5)  Mediation/Evaluation where the parties are assisted in reaching their own resolution of the conflict, however, if this fails a custody evaluation occurs which is given to the Court and the parties;
 		 	(6)  Appointment of a Guardian Ad Litem to represent the best interest of the child(ren);
 		 	(7)  Appointment of independent counsel to represent the child(ren);
 		 	(8)  The appointment of such other professional for opinions or advice which the Court deems appropriate;
 		 	(9)  Such other action deemed appropriate by the Court. In requesting one of the alternatives presented above counsel for a party should present those facts of the case which support the alternative requested. (KRS 403.300).
Rule 32.  Child Support.
Text
A.  Child support shall be determined pursuant to the support guideline established in KRS 403.212.
B.  All child support payments by wage assignment shall be made through the Domestic Relations Office of the County in which the dissolution or Petition for Child support was granted.
C.  Pursuant to KRS 403.215 child support shall be paid by wage assignment except for good cause shown. If good cause is shown, the wage assignment shall take effect when an arrearage accrues that is equal to the amount of support payable for one (1) month pursuant to KRS 405.465.
Rule 33.  Contested Hearings.
Text
A.  A contested hearing is one in which the parties have not agreed upon the division of property, debts, custody, support or any one of the elements and the taking of evidence to permit the court to render a determination is necessary.
B.  A motion to assign a Trial date shall appear as follows:
 	1.  On the motion docket of the Circuit Court Judge in Kenton County.
 	2.  On the motion docket of the Domestic Relations Commissioner in Boone and Gallatin Counties.
 	3.  On the motion docket of the Circuit Court Judge in Campbell County.
Upon assignment to the Domestic Relations Commissioner all motions to, set contested dissolution cases where the attorneys who have appeared agree as to a hearing date, may be set for a hearing by contacting the Domestic Relations Commissioner to obtain a hearing date.
C.  Documentation. A final hearing (trial date) shall not be assigned unless the Motion is accompanied by a final Financial Disclosure Statement. (This may be in a standardized format adopted by the courts).
The Financial Disclosure Statement (Pre-Trial Memorandum) shall include:
 		1.  Income and Expense Schedule.
 		(a)  Employment status including income and deductions therefrom (as shown by wage statements).
 		(b)  Any additional sources of income (indicate source).
 		(c)  Adjusted gross income for each of the preceding five (5) years as shown by federal income tax returns, copies of which shall be annexed to the schedule.
 		(d)  Present monthly expenses as shown by past expenditures and anticipated additional expenses, if any, upon dissolution of the marriage.
 	2.  Property Schedule.
 		(a)  Marital real estate, its fair market value, and any unpaid balance of any liens thereon.
 		(b)  Marital personal property values (which exceeds $100.00) and the unpaid balance of any liens thereon.
 		(c)  Marital debts and amounts.
 		(d)  Non-marital real estate, the unpaid balance of any liens thereon, and the legal basis relied upon to support such a designation.
 		(e)  Non-marital personal property, exceeding $100.00, the unpaid balance of any liens thereon, and the legal basis relied upon to support such designation.
 		(f)  Non-marital debts.
Rule 34.  Uncontested Hearings.
Text
A.  An uncontested hearing is one in which the parties have agreed to all the necessary elements to dissolve the marriage contract, establish custody and support, maintenance, and the property and debts of the marriage or when respondent is in default or has been served by warning order and a WOA report has been filed. When a respondent is in default, the attorney for the petitioner shall submit to the Court an itemized property schedule for review at the time of the hearing.
B.  A date for final uncontested hearing shall be set as follows:
 	1.  Boone and Gallatin Circuit Courts. Upon order of reference to the Domestic Relations Commissioner by telephoning the chambers of the Domestic Relations Commissioner. Upon assignment for hearing in each case, the requesting attorney shall send Notice of Hearing to the opposing party or their counsel.
 	2.  Campbell Circuit Court. By telephoning the chambers of the Judge of the division to which the case has been assigned.
 	3.  Kenton Circuit Court. By telephoning the chambers of the Judge of the division to which the case has been assigned.
C.  Documentation.
 	1. (a)  Boone and Gallatin Circuit Courts. The Domestic Relations Commissioner shall prepare a report of his/her recommendations to the Court upon matters submitted to him/her, pursuant to CR 53.06(1). Care should be taken to include the appropriate entry relative to the presence or absence of a waiver of the notice requirement set forth in CR 53.06(2). If Counsel is to submit a decree of dissolution for the Domestic Relations Commissioner’s review, then in that event, both parties or their counsel shall have the opportunity to submit decrees for his/her consideration.
 	(b)  Campbell Circuit Court. Counsel shall furnish to the Circuit Court Judge a Property and/or Custody Agreement. The Court will prepare Findings of Fact and Conclusions of Law and a Decree of Dissolution.
 	(c)  Kenton Circuit Court. Counsel shall furnish to the Circuit Court Judge a Property and/or Custody Agreement, and both parties or their counsel shall tender for review and signature a Decree of Dissolution. (The court shall prepare the Findings of Facts).
 	2.  A Final hearing date shall not be assigned unless the Property Agreement or a separate Affidavit is presented to the Court indicating that the parties have made a Full Financial Disclosure and that the terms of the agreement are equitable and the Agreement has not been signed under duress.
 	3.  The Decree shall contain language appropriate to fulfill the mandates of KRS 403.215 and KRS 403.465. Counsel shall insure that the appropriate provisions with respect to the entry of a wage assignment and/or collection of support through the County Child Support Division is included in any decree or Settlement Agreement pertaining to child support.
Rule 35.   Discovery.
Text
A.  Discovery shall be completed twenty (20) days prior to the hearing date.
B.  It shall be the duty of a party to supplement all required responses in accordance with CR 26.05 not later than thirty (30) days prior to the hearing date or at any time prior to trial if discovered within the thirty (30) days before trial.
C.  Upon application to the Court, discovery time may be expanded in custody issues and complex economic issues.
D.  In Child Support Motions, pendente lite, modification of an existing child support obligation, or in a final hearing in which child support is at issue, counsel for each party shall, without formal request and as soon as practical, exchange all relevant and necessary information and documentation pertaining to his or her client’s income, health care expenses covering the children, and work-related child care expenses. Appropriate income information shall include, but not necessarily be limited to, 1) complete income tax returns with all schedules for the three previous calendar years; 2) current yearly pay statements showing cumulative yearly income; and 3) documents pertaining to income from sources other than earnings. It is the court’s position that a hearing is not the place for discovery; however, the interest of the children is the overriding concern. Therefore, in the event that this information is not forthcoming from a party and a subpoena is issued for compliance, then the cost of the additional attorney’s fees and court cost shall be borne by the non-cooperating party.
E.  Each party shall furnish to the Judge or Commissioner immediately prior to any child support hearing, a completed Worksheet for Monthly Child Support Obligations conforming to the proof the party intends to introduce. Counsel shall stipulate as much income information as possible. Counsel are encouraged to provide a joint worksheet if possible. Nothing herein shall preclude any party from presenting evidence as to the existence of an exception to the utilization of the guideline.
Rule 36.   Domestic Relations Commissioner’s Fees.
Text
The Domestic Relations Commissioners and Master Commissioners fee are set by the Administrative Procedures of the Court of Justice, Part IV, Section 4. Local Fees conform to the current schedule and are as follows:
For any hearing the commissioner shall receive a fee of $40 per hour, assessed at a rate of $10.00 for each quarter hour or part thereof. Such fees shall be paid through the office of circuit court clerk to the commissioner and shall be due on the fifth working day following the conclusion of the hearing. No more than $600 shall be assessed in any case regardless of the number and length of hearings unless recommended by the circuit judge and approved by the Chief Justice for extraordinary circumstances shown. If a case is reopened additional fees totaling not more than $200 may be assessed. No more than $15 shall be assessed in any uncontested divorce.
There is no fee for motions to set contested hearings or to withdraw as attorney of record.
The commissioner shall be entitled to a reasonable fee for collecting any unpaid fees relating to hearings before the commissioner.
Rule 37.   Official Record.
Text
A.  Boone and Gallatin Circuit Courts. Unless otherwise ordered, the official record of all proceedings before the Domestic Relations Commissioner shall be by video tape recording pursuant to the Order of the Supreme Court in Re: Order Establishing Procedures for Using Video Tape Equipment to Record Video Tape Proceedings.
B.  Campbell Circuit Court. Shall be reported or recorded on audiotape or videotape in accordance with CR 53.03(5).
C.  Kenton Circuit Court. Unless otherwise ordered, the official record of all proceedings before the Court shall be by video tape recording.
Addendum B.
Divorce Education Seminar.
Text
THE FOLLOWING “GENERAL ORDER” IS OF RECORD  IN THE CLERK’S OFFICE OF THE COUNTIES INDICATED 
GENERAL ORDER  CAMPBELL COUNTY CIRCUIT COURT  KENTON COUNTY CIRCUIT COURT 
IT IS HEREBY ORDERED that all parents with minor children who are parties to a dissolution (divorce) or legal separation in Campbell and Kenton Counties shall attend a two hour Divorce Education Seminar within 45 days of filing this action. The purpose of this seminar is to educate and sensitize parents to their own needs and the needs of their children during and after the divorce. It is hoped that this parental education will increase parents’ abilities to cope with the stress of divorce, to constructively resolve problems related to their children and the breakup of the marriage, and to facilitate children’s adjustment to divorce.
The attorney representing the petitioner shall notify his or her client of this obligation, and shall attach a copy of Addendum B to the summons and petition in order that the respondent receives notification of this obligation. The brochures for “Parents are For Good” and “Helping Children Cope with Divorce” are located in the Circuit Clerk’s office, and will explain how to preregister. Similar programs, with the same goals and objectives, may be utilized by the Court or the parties by agreement.
This order applies only to those couples with a child or children of the marriage. A couple may request exemption from this order by submitting a separation agreement which fully resolves custody, visitation and child support in conjunction with an agreed order to waive the Parent Education Seminar for the reason that all issues surrounding the children have been amicably resolved. Other requests for exemptions shall be granted only upon a showing of compelling reason.

Rules of the Circuit Court for Campbell County for Economical Litigation
CR 89.  Economical Litigation Docket.
Text
A.  The economical litigation docket shall consist of all cases falling substantially within the following categories:
 	(1)  contracts;
 	(2)  personal injury;
 	(3)  property damages;
 	(4)  property rights;
 	(5)  termination of parental rights.
B.  Practice and procedure for cases on the economical litigation docket shall be governed by Rules 1 through 87 and the local rules of the trial court except as modified by Rules 89 through 97 relating to the economical litigation docket.
CR 90.  Discovery and Status Conference.
Text
A.  A discovery and status conference shall be held in each case for the purpose of scheduling each event in the case and determining the period of time necessary to complete discovery. The conference shall be set within fifteen (15) days after service of the last responsive pleading or the last day a responsive pleading could have been served. A date for a pretrial conference shall be set for a date not more than sixty (60) days following the discovery and status conference and a trial date shall be set not more than thirty (30) days after the pretrial conference. However, in the discretion of the trial judge these times may be extended or reduced to meet the reeds of the individual case.
B.  Motions for exceptions to the rules of the economical litigation docket relating to discovery must be made at the discovery and status conference.
C.  All parties shall be represented at the discovery and status conference and shall be prepared to have firm dates set for the pretrial conference and the trial.
CR 91.  Telephone Conferences.
Text
At the discretion of the trial judge, any motion may be heard and any conference may be held by a telephone conference call among the trial judge and counsel for the respective parties.
CR 92.  Motions, Enlargement of Time; Summary Judgment.
Text
A.  Except as provided in Rule 91, motions respecting cases on the economical litigation docket shall be heard at the court’s regular motion hour.
B.  Motions for enlargement of time or continuances shall state the reasons therefor and will be granted only for good cause. Agreed orders pertaining to such matters will not be accepted.
C.  Motions for summary judgment must be made ten (10) days prior to the pretrial conference.
CR 93.  Discovery.
CR 93.01.  Depositions.
Text
Depositions are permitted as a matter of right of parties only. The plaintiff shall be required to give his deposition before any other discovery takes place unless the defendant elects not to examine the plaintiff or the court otherwise directs. Except as otherwise ordered by the court, a deposition of a witness shall be permitted only if it will be introduced at trial.
CR 93.02.  Interrogatories.
Text
The scope and manner of discovery by means of interrogatories shall be governed by Rule 33, except that the interrogatories to any party shall not exceed twenty (20) in number, each of which shall be limited to a single question.
CR 93.03.  Production of Documents and Things and Entry Upon Land for Inspection and Other Purposes.
Text
Procedures respecting the production of documents and things and entry upon land for inspection and other purposes shall be as provided in Rule 34, except that notwithstanding the provisions of Rule 34.02(2), the party upon whom the request is served shall permit the inspection or copying of documents or other things or allow the entry upon land as the case might be within fifteen (15) days after service unless an objection is filed within that period. If objection is made to a part of an item or category, the part shall be specified. The party submitting the request may move for an order under Rule 37.01 with respect to any objection to or other failure to respond to the request or any part thereof or any failure to permit inspection as requested.
CR 93.04.  Exchange of Information.
Text
A.   Not later than ten (10) days prior to the pretrial conference each party shall disclose the following material to all other parties with a copy to the court:
 	(1)   Name, address and telephone number of any witness whom the party may call at trial together with a copy of any statement of such person or if there is no such statement, a summary of the testimony the person is expected to give. However, no party shall be required to furnish any statement (written or taped) protected by the attorney-client privilege or work product rule.
 	(2)   A description, drawing or photograph of any physical evidence which is to be presented at trial.
 	(3)   A copy of any document or writing which is to be presented at trial.
 	(4)   A brief summary of the qualification of any expert witness the party may call at trial together with a report or statement of any such expert witness which sets forth the subject matter of the expert witnesses’ anticipated testimony; the substance of the facts and opinions to which the expert is expected to testify, and a summary of the grounds for each opinion.
 	(5)  A statement summarizing each contention in support of every claim or defense which the party will present at trial and a brief statement of the facts upon which the contentions are based. 
 	(6)   Offers of stipulation.
 	(7)   A concise statement of each issue of law and each issue of fact recognized by the party.
B.   Each party is under a continuing duty promptly to supplement all prior discovery or pretrial disclosures rendered pursuant to this Rule 93.04 with any pertinent after-acquired information.
C.  Parties are required to refine issues that are to be tried in the case. If an order of stipulation is rejected and the matter is subsequently proved at trial, the rejecting party shall be subject to sanctions according to Rule 96.
CR 94.  Certificate of Compliance.
Text
A certificate of compliance with Rule 93 shall be filed by each party upon the completion of discovery.
CR 95.  Pretrial Conference.
Text
A pretrial conference shall be scheduled in all cases at the discovery and status conference. The pretrial conference shall be for the purpose of:
 	A.  Simplifying the issues and agreeing upon the issues of law and upon the issues of fact to be tried;
 	B.  Exploring the possibility of settlement;
 	C.  Disposing of all remaining motions.
 	D.  Considering amendments to pleadings.
 	E.  Exploring possible admissions of fact and documents that will avoid unnecessary proof.
 	F.  Limiting the number of expert witnesses.
 	G.  Any other matter that will aid in disposition of the case.
CR 96.  Sanctions.
Text
If a party fails to comply with Rules 88 through 97, the trial judge may impose as appropriate any of the sanctions specified in Rule 37.02, in the same manner as if an order of the court had been violated.
CR 97.  Presence of Counsel.
Text
Trial counsel of record must be present in order to make binding stipulations and set firm hearing dates at all hearings. Alternate counsel may be designated only if that counsel is empowered to stipulate on matters and has counsel of record’s office calendar information so that he may firmly bind counsel of record in event-setting and other decisions.

Local Criminal Rules — Circuit Court of Kenton County
ULCr Rule 1.  Grand Juries.
Text
Four (4) Grand Juries shall be summoned and impaneled each year. One (1) such Grand Jury shall be summoned and impaneled in each of the following months: January, April, July and October. Each Division of the Court shall summon and impanel one (1) Grand Jury per year as follows:
First Division—January
Second Division—April
Third Division—July
Fourth Division—October
ULCr Rule 2.  Assignment of Criminal Cases.
Text
A.  All indictments (except capital cases) and information shall be assigned for trial and for all other purposes to the division of the Court in which the indictment or information was returned.
B.  Capital case indictments shall be assigned to a Division of the Court by random selection by a separate set of cards. The procedure stated in Rule 7 of these Rules shall apply.
C.  Each Division of the Court shall be assigned the indictments returned by the Grand Jury on a rotating basis (except as otherwise provided in these Rules) for a two (2) month period, commencing December, 1980, as follows:
First Division—December, 1980 and January, 1981
Second Division—February and March, 1981
Third Division—April and May, 1981
Fourth Division—June and July 1981
Such rotation shall continue until further orders.
ULCr Rule 3.  Assignment of Criminal Cases.
Text
Criminal Motions shall be set for hearing by arranging a time certain with the Judge of the Division to which the case has been assigned, and the motion shall contain a notice of the date and time of the hearing.

Local Criminal Rules — Circuit Court of Campbell County
ULCr Rule 10.  Class D Felony Pretrial Diversion Protocol for the 17th Judicial Circuit.
Text
I)  Definition. Pretrial diversion is the postponement of imposition of sentence upon any person who qualities for this program, for a period of time not to exceed five (5) years, subject to certain conditions established by the Court.
II)  Persons Eligible. KRS 533.250
 	A)   Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion.
 	B)   The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. Alford, before becoming eligible for pretrial diversion.
 	C)   Persons ineligible for probation, parole, or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	D)  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8) and KRS 189A.120(2), shall be ineligible for this program.
 	E)  No person shall be eligible for this program more than once in any five (5) year period.
III)  Procedure.
 	A)  After indictment in circuit court, and no later than fifteen (15) days before trial, any person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of a pretrial diversion order.
 	B)  In applying for pretrial diversion, counsel for the defendant must state, and the defendant must agree on the record, that in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
 	C)   The Commonwealth shall make a written recommendation to the Court in response to each application. KRS 533.250(2).
 	D)  Before making a recommendation to the Court, the Commonwealth shall:
 		1)  Have a criminal record check made by telephoning Pretrial Services at AOC at 1-800-928-6381, or faxing the request to (502) 573-1669. DO NOT send requests to the local Pretrial Services Officer. KRS 533.252.
 		2)  Interview and seek input from the victim and/or the victim’s family and advise them of the time, date, and place the motion will be heard by the Court, and
 		3)  When diversion is recommended, the Commonwealth must make written recommendations to the Court of conditions for the pretrial diversion, as well as the appropriate sentence to be imposed if the diversion agreement is unsuccessful. KRS 533.252(3).
 	IV)  Order of Pretrial Diversion.
 		A)   The Court may, in its discretion, order pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate. AOC Form 345, styled Order Granting Pretrial Diversion of a Class D Felony, was designed for this purpose.
 		B)  The Order of Diversion shall include: 
 		 	1)  Restitution, if applicable.
 		 	2)  Whether the diversion shall be supervised or unsupervised (and include supervision fees, if applicable).
 		 	3)  Duration of the diversion.
 		 	4)  Require defendant to obey all rules and regulations imposed by Probation and Parole.
 		 	5)  As required by KRS 533.030(1) [conditions of probation-restitution], direct the defendant not to commit any offense during the period of the pretrial diversion. Specifically, direct the defendant to comply with any other provision of KRS 533.030 or any other condition the Court deems appropriate.
 		C)  The Order of Diversion may include:
 		 	1)  That the petitioner remain drug and alcohol free and be subject to random testing.
 		 	2)  That the petitioner have no violation of the Penal Code or the Controlled Substances Act.
 		 	3)  That the petitioner possess no firearm or any other deadly weapon.
 		D)  Duration of the pretrial diversion shall not exceed five (5) years without agreement of the petitioner. Duration of the diversion agreement shall not be less than the time required to make restitution in full.
 		 	V)  Voiding a Diversion Order.  KRS 533.256
 		 		A)   After a hearing, with notice to the Commonwealth and to the defendant, the Court may void a person’s participation in pretrial diversion upon a showing of failure to comply with the conditions of diversion or a failure to make satisfactory progress. AOC Form 346, styled Order Voiding Pretrial Diversion of a Class D Felony, was designed for this purpose.
 		 		B)  If an order of pretrial diversion is voided, the defendant shall be sentenced according to law, based on his or her prior plea of guilt/plea pursuant to North Carolina v. Alford .
 		 		C)  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing applies to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding; and, therefore, the Rules of Evidence are inapplicable to such hearings.
 		VI)  Completion of Diversion Program.
If the defendant successfully completes the provisions of the pretrial diversion agreement, the charges against the defendant shall be dismissed. 

General Civil Rules — District Courts
Rule 46.  Division and Style.
Text
There shall be multiple Civil Divisions of The District Courts of Boone, Gallatin, Campbell and Kenton Counties.
All pleadings, briefs, motions and judgments shall be styled as follows:
COURT OF JUSTICE - [Insert appropriate county] DISTRICT COURT
CIVIL DIVISION [Insert appropriate Division] ACTION NO.  _________ 
Rule 47.  Assignments.
Text
At the time of filing or transfer of each case, the District Court Clerk shall assign a division by drawing a number from a box containing the numbers of the respective divisions, set up as provided for in ULCr 7.
Rule 48.  Motions — General.
Text
Motions may be made orally during the progress of trial in chief, but all other motions must be in writing and accompanied by legal memorandum. Rebutting memorandums must be served within ten (10) days. Motions, outside of trial, will be decided without oral argument unless oral argument is specifically requested by either party.
Rule 49.  Motions — Default.
Text
Motions for Default Judgments shall be accompanied by the following certificate in addition to the Military Affidavit, if a Military Affidavit is required:

 DEFAULT JUDGMENT CERTIFICATE Plaintiff, by counsel, certifies that: A.  No papers have been served on plaintiffs counsel by the defendant(s) in default. B. Defendant(s) were served on  C. The balance due on the loan is as follows: (a) The amount of the original obligation is: $  (b) The amount paid by defendant(s) to be deducted from the original obligation is: $  (c) If there is a small loan, the amount of unearned interest’ rebate to be deducted pursuant to KRS 288.530(6) is: $  (d) The balance due from defendant’s is: $  (e) If the balance due on line (d) above is different from the amount sought in the Default Judgment, the reason is: __________________________________________ __________________________________________ D. If the basis of plaintiff’s claim is a Promissory Note, the original note has previously been filed herein or is filed herewith. If not, the reason is: __________________________________________ __________________________________________ E. If the basis of plaintiff(s) claim is property damage to an automobile, a copy of the repair estimate or other document evidencing the damages sought in the Complaint, with a statement that the repair estimate does not exceed the fair market value of the automobile.
Click to view table.
Rule 50.  Jury Trial.
Text
Any party desiring a jury trial shall, at the time of filing a Motion for a jury trial or removal from Small Claims Court, pay the jury fee to the Clerk as required. Otherwise, his or her right to trial by jury shall be waived. The cost of the jury shall be taxed as costs against the unsuccessful party. When a party who requested a jury no longer desires one, the party shall notify the Court not later than forty-eight (48) hours before the case shall be called. Failure to do so shall result in the imposition of jury costs on the requesting party.
Rule 51.  Jury Pool.
Text
The jury panel shall be provided by the District Court pool according to the Administrative Procedures, Part II regulating same.
Rule 52.  Jury Instructions.
Text
Written instructions shall be tendered to the District Court in compliance with ULCR 11.
Rule 53.  Orders of Delivery
Text
All orders of delivery shall be by seven (7) days notice to the party having possession of the personal property unless a verified statement is filed setting forth the reasons for non-notice. Notice shall also be given to any person who has an interest in the personal property. This notice shall be returnable and heard before the District Court at the time provided for the hearing of said motion by the District Court.
Rule 54.  Monies Paid Into Court.
Text
All monies paid into District Court shall be paid to the Clerk of the District Court and withdrawn according to rules for the District Court Clerk, except the Court in order to protect an attorney’s lien or otherwise in the furtherance of justice, or for the convenience of administration, may order payment to an attorney of record. The Clerk shall not pay such money to an attorney unless such attorney is so authorized by name in the order of withdrawal. Such order may issue on motion without notice.
Rule 55.  Witness, Personal Appearance.
Text
The personal appearance of a party or witness in aid of execution on a judgment shall be heard by the District Court according to the rules pertaining to same.
Rule 56.  Witness Upon Judgment.
Text
Whenever a defendant, party or witness has appeared and been examined under oath on a discovery proceeding upon a judgment, such person shall not be compelled to appear again within six months unless an affidavit is filed by counsel showing a change of conditions or circumstances warranting same.
Rule 57.  Special Bailiffs.
Text
Special bailiffs may be appointed upon the affidavit of the moving party pursuant to KRS 454.145.
Rule 58.  Special Bailiffs Compensation.
Text
Special bailiffs may be compensated as provided in KRS 24A.170 by setting out the mileage and total amount due the special bailiff, which shall be taxed as costs of the action, upon affidavit of the special bailiff specifically setting for such costs.
Rule 59.  Dismissing of Action.
Text
No action shall be dismissed until all costs have been paid in full to the Clerk unless good cause is shown by affidavit and motion.

Local Criminal Rules — Boone District Court
ULCr Rule 60.  Boone District Court Local Rule for Mediation Upon Criminal Complaint.
Text
A.  Private citizens who wish to obtain criminal process or otherwise register a complaint within Boone County shall provide any person authorized to take criminal complaints with a written and sworn affidavit for a criminal complaint.
B.  The County Attorney and his assistants shall have the discretion to screen all affidavits and determine whether the dispute is appropriate for submission to the mediation program. If mediation is appropriate no criminal process shall be issued.
C.  The affidavit shall be forwarded to the mediation officer(s) who shall be responsible for explaining the mediation process to the complainant and notifying the respondent of the date, time and location of the mediation hearing.
D.  The mediation hearing shall be informal and shall not be legally binding or enforceable. Records of the hearing procedures and statements made during the hearing shall be privileged and shall not be admissible or discoverable for any purpose. However, the records and accumulated data respecting the mediation program may be utilized for the purpose of monitoring and evaluating the program.
E.  The informal and voluntary nature of mediation hearings limits the scope of the hearing officer’s authority to establish non-binding agreements between the disputants. The role and function of the hearing officer is such that he/she is not an officer of the court, is not authorized to issue process and is not acting as or performing the duties of judge.
F.  If either the complainant or the respondent is dissatisfied with the results of the mediation hearing, or if either party refuses to submit to a voluntary settlement agreement, or if the agreement is subsequently unfulfilled, the hearing officer will refer the complainant to the County Attorney’s office with the affidavit for consideration of issuance of a criminal complaint.
G.  Any agreement accomplished between the parties is voluntary. Compliance with the agreement is not legally enforceable by either party, the mediation program or the courts. Relief for non-compliance with the mediation agreement is effected only through initiation of court process as described in rule F above.
H.  All records of the mediation program shall be privileged and exempt from subpoena and will be deemed confidential except for the program staff and the Chief District Judge for purposes of program review and supervision and will be released to no other person or agency without the written consent of the parties to the dispute or as provided in paragraph D above.
I.  Restitution Authorized in Appropriate Circumstances. Restitution is considered appropriate and permissible in circumstances wherein the complainant and respondent voluntarily agree that restitution is applicable and further agree to the amount and schedule of payment. The hearing officer will be particularly alert to prevent abuse of the restitution option by either participant.
J.  Community Service Work Alternative. In circumstances wherein restitution is appropriate and voluntarily agreed upon by both parties but where indigency prevents payment of restitution, community service work is an appropriate alternative to restitution. Community service work may be a part of any mediation agreement when appropriate and voluntarily agreed upon by both parties.
K.  The policies and procedures controlling the Boone County Mediation Program will be formalized through the issuance of these court rules, court rules promulgated by the Supreme Court, and through day to day review of the program by the County Attorney and the Chief District Judge. Procedures will not be adopted or implemented unless submitted by the Chief District Judge and approved by the Chief Justice.

Local Criminal Rules — Campbell District Court
ULCr Rule 61.  Campbell District Court Local Rule for Mediation Upon Criminal Complaint.
Text
A.  Private citizens who wish to obtain criminal process or otherwise register a complaint within Campbell County against another person (including juveniles) shall be afforded the opportunity to voluntarily select, in lieu of criminal prosecution, the option of submitting the dispute to an informal pretrial conference wherein mediation of the complaint will be attempted. The various options of utilizing an arrest warrant, a summons or an invitation to mediation will be thoroughly explained to the complainant by an intake screening officer, whether the office of County Attorney or the Court Designated Worker. The choice of Court process rather than informal mediation shall be decided by the complainant; however, review of the facts involved in the complaint for probable cause shall remain the prerogative of the Prosecutor and the Court.
B.  At the time a citizen requests criminal process be issued or indicates the intent to file a complaint, the mediation intake officer will compile a summarization of the allegations involved and will (a) issue a letter to the respondent establishing time, date and location if a mediation hearing is selected; (b) refer the summary and the complainant to the County Attorney’s Office if mediation is not elected and it appears there is not sufficient grounds to issue process; (c) prepare a criminal summons or arrest warrant if Court prosecution is indicated and submit the process along with the summary to the County Attorney’s Office for review and signature.
C.  Participation in the mediation hearings is voluntary on the part of the complainant and the respondent, will be informal and shall not be legally binding or enforceable. Records of the hearing procedures and statements made during the hearing shall be privileged and shall not be admissible or discoverable for any purpose. However, the records and accumulated data respecting the mediation program may be utilized for the purpose of monitoring and evaluating the program.
D.  The informal and voluntary nature of mediation hearings limits the scope of the Hearing Officer’s authority to establishing non-binding agreements between the disputants. The role and function of the Hearing Officer is such that he is not an officer of the Court, is not authorized to issue process and is not acting as or performing the duties of a Judge.
E.  If either the complainant or the respondent is dissatisfied with the results of the mediation hearing, or if either party refuses to submit to a voluntary settlement agreement, or if the agreement is subsequently unfulfilled, the Hearing Officer will refer the complainant back to an Intake Officer for consideration of the issuance of process. The Intake Officer will consult with the County Attorney to determine if Court action should initiate on the case.
F.  If, after a mediation hearing, either the complainant or the respondent is dissatisfied with the mediation proceedings or results, either party to the dispute may request that the case be referred to the Courts for a formal hearing. The dissatisfied party shall be referred to an Intake Officer who shall accompany the party to the County Attorney’s Office for the purpose of probable cause review of the complaint and the issuance of Court process in appropriate cases. Both the complainant and the respondent shall be advised of the option of requesting Court action at any stage of the mediation process.
G.  Any agreement accomplished between the complainant and the respondent is voluntary. Compliance with the agreement is not legally enforceable by either party, the mediation program or the Courts. Relief for non-compliance with the mediation agreement is effected only through initiation of Court process as described in Rule F above.
H.  All records of the mediation program shall be privileged and exempt from subpoena and will be deemed confidential except for the program staff and the Chief District Judge for purposes of program review and supervision and will be released to no other person or agency without the written consent of the parties to the dispute or as provided in paragraph C above.
I.  Restitution authorized in appropriate circumstances. Restitution is considered appropriate and permissible in circumstances wherein the complainant and respondent voluntarily agree that restitution is applicable and further agree to the amount and schedule of payment. The Hearing Officer will be particularly alert to prevent abuse of the restitution option by either participant.
J.  Public Service work alternative. In circumstances wherein restitution is appropriate and voluntarily agreed upon by both parties but where indigency prevents the accomplishment of a reasonable payment agreement, the alternative of public service work is appropriate for consideration by the parties.
K.  The policies and procedures controlling the mediation program will be formalized through the issuance of these court rules, court rules promulgated by the Supreme Court, and through day to day review of the program by the County Attorney and the Chief District Judge. Procedures will not be adopted or implemented unless submitted by the Chief District Judge and approved by the Chief Justice.

Local Rules of Eligibility and Appointment of Warning Order Attorneys and Guardians Ad Litem and Guardians and Appointed Counsel Pursuant to KRS 620.100 — Kenton District Court
Rule 66.  Purpose.
Text
The purpose of the following Rules is to establish uniform practices of eligibility for appointment retention of eligibility and a standards for approval of fees of attorneys appointed to practice as Warning Order Attorneys, Guardian Ad Litem and Attorneys pursuant to the provision of CR 4.07 and 17.03 and attorneys appointed as Counsel pursuant to the provision of KRS 620.100.
Rule 67.  Eligibility.
Text
All practicing attorneys who are licensed to practice law before the Supreme Court of the Commonwealth of Kentucky, are eligible to apply for and be placed on a rotating list to be maintained by the Kenton District Clerk for appointment as Warning Order Attorneys pursuant to the provisions of CR 4.07.
Rule 68.  Warning Order Attorney; Fees.
Text
Upon the rendering of the Warning Order Report as required by CR 4.07(2)(5), the Warning Order Attorney shall be entitled to a fee, as authorized by CR 4.07(6), not to  be less than $35.00 to be taxed as costs in the proceedings. In addition, persons who are located by a Warning Order Attorney, who are eligible for the appointment of counsel under KRS 620.100 and want that Warning Order Attorney to represent them shall, absent extraordinary circumstances, have that lawyer appointed to act on their behalf in the pending litigation. That lawyer’s services shall be compensated under KRS 620.100.
Rule 69.  Guardian Ad Litem Panel.
Text
There is also created by the adoption of these rules, a panel to be designated as “Guardian Ad Litem Panel” pursuant to the rules of Civil Procedure of the Supreme Court of the Commonwealth of Kentucky, as specifically set forth in CR 17.03 and CR 4.07(3) and CR 4.07(4).
Rule 70.  Membership Roster of Guardian Ad Litem.
Text
Membership of the roster of Guardians Ad Litem pursuant to the provisions above shall be restricted to those attorneys who meet the criteria for membership in the Roster of Warning Order Attorneys as defined above in Rule 67.
Rule 71.  Fees — Guardian Ad Litem.
Text
Fees shall be allowed to Guardians Ad Litem pursuant to the provisions of CR 17.03(5) to be taxed as costs in the proceedings. Such request for fees, however, shall be accompanied by a statement of the attorney defining the date, hours spent and a general description of the services performed. Pursuant to the provisions of CR 17.03(5) the Attorney claimant shall be awarded a fee to be affixed by the Judge, to be taxed as costs in the proceedings.
Rule 72.  Guardian Ad Litem and Appointed Counsel Advisory Committee.
Text
There is also created by the adoption of these Rules, a “Guardian Ad Litem and Appointed Counsel Advisory Committee” which shall be created by the Chief District Judge or the Judge’s designee, to serve as an advisory panel to the Juvenile Division of the District Court for the selection, retention and training of Guardians and Attorneys appointed pursuant to the provision of KRS 620.100.
Rule 73.  Advisory Panel Membership.
Text
Membership of the Advisory Panel shall remain as constituted upon the enactment of these Rules by the Kenton District Court and shall expire 12/31/93, but members may be reappointed or removed by the Chief Judge, or the Judge’s designee. The term of each successive member following 12/31/93, shall be for a period of (2) two years unless sooner terminated by the Chief Judge or the Judge’s designee in which event a successor shall be appointed in accordance with the foregoing.
Rule 74.  Roster of Eligible Attorneys — Guardians and Separate Counsel.
Text
There shall also be created by the adoption of these Rules, a roster of eligible attorneys to serve as guardians and separate counsel pursuant to the provisions of KRS 620.100, such roster to be maintained by the Chief Judge of the Kenton District Court or the Judge’s designee. Any Attorney so appointed shall serve at the pleasure of the Chief Judge or the Judge’s designee and is subject to removal from said roster at the pleasure of the Chief Judge or the Judge’s designee.
Rule 75.  Eligibility Criteria.
Text
Persons eligible for service on the roster as herein above established by the provisions of Rule 74, shall meet the following criteria for eligibility:
 	A.  They must be members of the roster established by Rule 74 above, except that those attorneys who were regularly participating members of the group of attorneys involved in cases for which compensation is authorized under KRS 620.100 during the year 1992, and whose principal office for the practice of law is outside of Kenton County may maintain eligibility and, if they are otherwise eligible under Rule 74, shall be eligible under this Rule.
 	B.  Each must be in actual attendance and available for appointment during the first calls of new cases as often as the Chief Judge or the Judge’s designee, upon due consultation with the Advisory Committee, shall require. Such attendance requirements can be addressed to the roster as a whole or the members as individuals.
 	C.  They must attend educational programs of 3 hours per year prepared or approved by the Advisory Committee. (The Advisory Committee shall attempt to obtain CLE credit for programs it prepares if appropriate and feasible.) The Advisory Committee may allow other programs, if they are certified by CLE credit, to be substituted for a program designated or prepared by the Committee.
Rule 76.  Membership Roster; Vacancies.
Text
The membership roster of guardians and appointed counsel as authorized by Rule 74 as established above, shall be limited by the Chief Judge of the Kenton District Court, or the Judge’s designee, to an adequate number from time to time as may be established by the Chief Judge of the District Court upon due consultation with the Advisory Committee. Membership on said roster shall be subject to approval of the sitting members of the District Court.
When a vacancy on the roster authorized by Rule 75 occurs notice of that fact shall be published through the auspices of the Northern Kentucky Bar Association. The vacancy shall be filled from among those candidates who timely submit a letter to the Chief Judge of the Kenton District Court or the Judge’s designee reciting that the candidates meet the minimum requirements of these Rules.
Rule 77.  Fees.
Text
Persons appointed as Guardians and Attorneys pursuant to the provisions of KRS 620.100, as above, shall be entitled to a fee as authorized by the provisions of KRS 620.100 and CR 17.03(5), which application for a fee, however, shall be supported by the accompanying statement as provided in Rule 71. Applications for a fee shall not be submitted until the maximum fee as authorized by state law has been earned or until after disposition, whichever occurs first. The duty of counsel to keep records of time and services rendered shall cease once the maximum fee as authorized by the provision of KRS 620.100 has been earned and an appropriate request for a fee has been submitted.
Rule 78.  Amendment of Rules.
Text
The provisions of the foregoing Rules are subject to modification, repeal and/or alteration only upon submission by the entire membership of the Kenton District Court and approved by the Chief Justice.

Local Criminal Rules — Kenton District Court
ULCr Rule 11.  Criminal Procedure.
ULCr Rule 11.00.  Docketing Procedures.
Text
The following procedures shall govern the Docketing and Disposition of Criminal Cases in the Kenton District Court. They are subject to the discretion of the Presiding Judge, and any departures are to be made only for good cause.
ULCr Rule 11.01.  Arraignments (Misdemeanors and Traffic Violations).
Text
A.   Prisoner arraignments will commence at 8:30 a.m. Monday through Friday in Courtroom 3A.
B.   Following the prisoner arraignments, the docket shall be called in the following order:
 	1.  Referrals to diversion.
 	2.  Privileged matters involving attorneys.
 	3.  Guilty pleas.
 	4.  Not guilty pleas.
C.  Cases in which the Defendant pleads “Not Guilty” will be scheduled for a Bench Trial/Pretrial Conference approximately two (2) weeks from arraignment on the police officer’s assigned court day, whenever possible. 
ULCr Rule 11.02.  Bench Trials/Pretrials Conferences.
Text
A.  The Defendant, Counsel for the Defendant, Counsel for the Commonwealth and all necessary witnesses shall be present at the time assigned for the call of the case.
B.  Meaningful plea negotiations shall be conducted prior to the call of the docket.
C.  The Docket shall be called in the following order:
 	1.  Guilty Pleas.
 	2.  Cases that are to be continued for a Guilty Plea at a future date. (Good cause must be shown for delay of the guilty plea).
 	3.  Cases that are to be continued for a Bench Trial.
 	4.  Cases that are to be continued for a Jury Trial.
 	5.  Bench Trials.
D.  All discovery shall be conducted pursuant to the Rules of Criminal Procedure or by agreement of counsel.
E.  Jury Trials are scheduled approximately two (2) weeks after Bench Trials/Pretrials Conferences on the Prosecutor’s assigned court date, whenever possible.
F.  Counsel will not be allowed to withdraw from a case after appearance at the Bench Trial/Pretrial Conference docket except under extraordinary circumstances and upon proper motions and notice.
ULCr Rule 11.03.  Jury Trials.
Text
A.  Counsel for the Commonwealth and Counsel for the Defendant are required to report to the Court on the day preceding the scheduled jury trial, whether a jury will be needed for the trial of their case.
B.  All requests for continuances shall be in writing, setting forth the grounds and shall be filed with opposing counsel and the court no later than 10:00 a.m. on the day preceding the scheduled trial. Continuances are granted only for good cause, and not by agreement of counsel.
C.  Counsel, Defendants and all witnesses are required to appear at 8:30 a.m. on the day the case is scheduled for Jury Trial except when the Defendant is pleading Guilty, or unless excused by the Court.
D.  The Docket shall be called in the following order:
 	1.  Guilty Pleas.
 	2.  Cases when a Guilty Plea is to be taken at a later date.
 	3.  Jury Trials.
 	4.  Bench Trials.
E.  If there are not Jury Trials, the Court will try all cases where the Defendant has waived a jury. Cases will not be continued for Bench Trials except for good cause.
ULCr Rule 11.04.  Felonies.
Text
A.  Arraignments and Preliminary Hearings are scheduled Monday through Thursday at 1:30 p.m. and Friday at 11:00 a.m. in Courtroom 3A.
B.  Misdemeanor cases returned from the Felony Docket shall be scheduled for arraignment on the arraignment docket of the Judge presiding when the information is returned.
ULCr Rule 11.05.  Extraditions.
Text
After service of a Governor’s Warrant for extradition of a fugitive from justice, the person so served shall be brought before the District Court as soon as reasonably possible to do so. Such matters shall be docketed on the Felony Docket of the Court. The person shall not be allowed bond.
At the time of appearance the Court shall advise the Defendant of his or her right to file with the Circuit Court a writ of habeas corpus to test the sufficiency of the Governor’s Warrant, the persons right to counsel and all other appropriate information.
In the event that no such writ is requested, Kenton County Detention Center shall be authorized to release the Defendant to the proper designated agents as provided for in the Governor’s Warrant.
In the event that such a writ is requested, the Defendant shall not be released pending further orders of the appropriate Court.

Uniform Local Criminal Rules — District Courts
ULCr Rule 80.  Non-Felony Diversion Program.
Text
I.  ELIGIBILITY REQUIREMENTS.
 	A.  All persons charged in District Court with the commission of a misdemeanor or violation shall be eligible for participation in the Diversion Program, as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 		1.  Except as provided in subsection B and C, a prior conviction for a felony offense, misdemeanor offense or violation, shall preclude eligibility.
 		2.  Prior convictions for violations of traffic regulations under KRS Chapters 186 and 189 shall not preclude eligibility. A prior conviction for DUI will preclude eligibility.
 		3.  Except as provided in subsection C, a person charged with a violent/assaultive crime shall not be eligible for participation in the Diversion Program.
 		4.  Except as provided in subsection C, a person charged with violation of the public trust, under KRS Ch. 522 shall not be eligible for participation in the Diversion Program.
 		5.  Except as provided in subsection C, a person charged with violating any traffic regulation under KRS Ch. 186, 189, 189A, shall not be eligible for participation in the Diversion Program.
 		6.  Except as provided in subsection C, a person who has previously participated in the Diversion Program in this County or any other jurisdiction within or without the Commonwealth of Kentucky shall not be eligible for participation in the Diversion Program.
 	B.  Where a person is charged with an offense of public intoxication under KRS 525.100 or alcohol intoxication under KRS 222.202, and that person has one or more prior convictions for alcohol related offenses other than DUI; and where it appears from the person’s record and history that his or her criminal activity is related to the disease of alcoholism or drug addiction, that person will be considered eligible for participation in the program notwithstanding his or her prior conviction. A prior conviction for DUI will preclude eligibility.
 	C.  Where reasons of an extraordinary nature are presented which warrant consideration of a person for participation in the Program, notwithstanding his/her lack of eligibility by virtue of one or more of the above set out exclusions, that person may be considered eligible for participation in the Program by the trial judge.
 	D.  A diversion report shall be prepared by the Pre-trial Service office of the court and such report shall contain basic pretrial information, record of any past offenses and convictions, record of any prior participation in the diversion program or other similar program, employment status, length of residence in the area, and any other information necessary to determine eligibility and appropriateness of approval to participate in the Diversion Program.
Prior to approval for participation in the Diversion Program the diversion report shall be made available to the County Attorney, the Trial Judge, and the Defendant.
 	E.  Nothing in this rule shall be deemed to limit the authority of the County Attorney to withdraw criminal prosecution in any given case.
II.  APPROVAL FOR PARTICIPATION.
 	A.  Upon the consent of both the County Attorney and the accused, the trial judge shall approve participation in the Diversion Program for any individual who meets the eligibility requirements established in Section I above unless the trial judge is of the opinion that diversion is inappropriate because:
 		1.  There is a substantial risk that the defendant will abscond from the jurisdiction of the court prior to fulfillment of the terms of the Diversion Contract.
 		2.  There is a substantial risk that the defendant will commit another crime prior to fulfillment of the terms of the Diversion Contract.
 		3.  That the defendant is in need of correctional treatment that can be provided most effectively by commitment to the county jail.
 		4.  That participation in the Diversion Program would unduly depreciate the seriousness of the defendant’s crime.
 	B.  Consent of the County Attorney to the Person’s participation in the Diversion Program shall not be unreasonably withheld. If the County Attorney refuses to consent to the person’s participation in the Diversion Program, he/she shall state on the record the reasons therefore.
 	C.  Upon approval for participation in the Diversion Program, the accused must sign a statement waiving his/her right to a speedy trial. Prior to signing such statement the accused shall be given the opportunity to consult with an attorney if he/she so desires.
 	D.  Prior to approval for participation in the Diversion Program, the Pretrial Services Office shall present to the trial judge the comments and opinions, if any, of the arresting officer and/or victim of the alleged crime regarding the nature of the offense, the appropriateness of diversion, and suggested terms of the Diversion Contract. While not binding on the trial judge, such comments and opinions, if any, shall be considered by the trial judge in determining approval for participation in the Diversion Program.
 	E.  Participation by an accused in the Diversion Program shall not constitute an admission or presumption of guilt of the crime charged, shall not be proof of guilt in any subsequent legal action nor shall a Divertee be required to give a confession or admission of guilt. However, nothing contained in this paragraph shall alter or affect the Divertee’s obligation to perform all the terms of the Diversion Contract, including restitution, where agreed to.
 	F.  All records of the Diversion Program, and all statements made by the accused to the diversion officer regarding the offense for which the accused was placed on diversion shall be privileged, shall not be admissible or discoverable for any purpose, shall be exempt from subpoena, and shall be deemed confidential except for the program staff, the trial judge, and the chief district judge, for purposes of program review, monitoring and supervision and shall not be released to any other person or entity without prior written consent of the chief district judge and the accused. However, nothing in this paragraph shall be deemed to prohibit release of information to the victim of a crime regarding an accused’s participation in the Diversion Program.
 	G.  Upon approval for participation in the Diversion Program, the County Attorney shall present to the trial judge any special terms, if any, which he/she believes should be included in the Diversion Contract, or which the arresting officer and/or victim have requested to be included in the Diversion Contract. While such requests are not binding on the trial judge, they shall-be considered by him/her when approving the Diversion Contract.
 	H.  Upon approval for participation in the Diversion Program, the trial judge shall note on the Court docket any special terms which he/she is requiring to be included in the Diversion Contract.
III.  THE DIVERSION CONTRACT.
 	A.  Upon approval of participation in the Diversion Program, the accused shall meet with a Diversion Officer to establish and agree to a formal contract, which will specify the conditions required, the referral services to be used, the length of the contract, and the need, if any, for the accused to make required restitution or perform community service. The contract shall be presented for final approval to the trial judge, and uon its final approval, the terms of diversion shall commence. The Diversion Contract shall contain any special terms required by the trial judge.
 	B.  The normal contract on each accused shall be for a period of not more than six (6) months, unless lengthened by the trial judge.
 	C.  The Divertee must comply with all provisions of the Diversion Contract. Violation of contract provisions will subject the individual to termination of diversion participation, and reinstitution of criminal prosecution.
 	D.  At any time the Divertee may voluntarily choose to be terminated from the Diversion Program by submitting a written statement indicating same. Where the termination is prior to the expiration of the contract period and without the consent of the Diversion officer, the Diversion Officer shall refer the case to the County Attorney for prosecution. If the accused does not comply with conditions of his/her Diversion Contract, the trial judge may enter an order terminating the accused’s participation in the program or direct the resumption of the Divertee’s participation in the Diversion process and reinstatement of the Diversion Contract, with any modifications ordered by the judge.
As with the original Diversion Contract, the accused must agree to the contract modifications, if any, prior to reinstatement.
 	E.  Upon termination for non-compliance, the County Attorney may initiate prosecution of the accused upon the original criminal charge(s).
 	F.  Upon successful completion of the Diversion Contract the formal criminal charge, out of which the Diversion Contract arose, shall be formally and fully dismissed, and all official records of said charge shall bear the notation that said charge was dismissed with prejudice.
IV.  FEES.The fee for participation in the Program shall be in an amount set by the Director of the Administrative Office of the Courts. The court may assess the fee on a sliding scaled bases upon ability to pay or waive the fee entirely in the case of indigence.
ULCr Rule 81.  Guidelines for the Use of Private Probation Companies.
Text
I.  PURPOSE. While the court encourages that probation services be performed by governmental or non-profit agencies or volunteers, the court recognizes that these services are not always available and thus to provide for the efficient operation of the court, private probation companies may be the only way to provide needed assistance in certain cases.
In employing the use of private probation companies, the court recognizes that guidelines are needed to assure that public resources are managed efficiently and that no unfair advantage is given, and to assure that the private probation company is an independent contractor selected by the court for a limited purpose and is not an agent, servant or employee of the court.
II.  SCOPE OF THE RULE. This Rule shall apply to any private, for profit probation company supervising misdemeanor or traffic offenders convicted in District Court and whose sentence includes alternatives to incarceration or fine provided, however, that it does not apply to programs licensed by the Cabinet for Health Services (CHS) as DUI alcohol/drug education/treatment programs.
III.  TERMS.
A.   No judge of the District Court shall refer a misdemeanor or traffic offender to a private probation company for supervision unless that private probation company has been approved to provide services to the court by general order.
B.   No private probation company shall be approved to provide services to the court;
 	1.  Unless it first provides and keeps current on an annual basis proof of liability insurance in an amount to be determined sufficient by the Chief Justice of the Kentucky Supreme Court; 
 	2.  If any judge of the District Court, spouse of any judge of the District Court or child residing in the household of any judge of the District Court, has an individual or fiduciary financial interest in such company; 
 	3.  If any principal officer, director or trustee or spouse of said officer, director or trustee is related by blood or marriage within the third degree of relationship to any District Judge or the spouse of any District Judge; 
 	4.  Unless it first agrees, in writing, to accept pro bono referrals from the Court on a proportional basis with all other private probation companies providing approved services to the District Court;
 	5.  Unless it first provides the Court with a written schedule of fees to be charged, such schedule to include a sliding scale fee schedule for indigent defendants based upon their ability to pay; and,
 	6.  Unless it first agrees in writing, to assess fees in strict conformity with the fee schedule submitted to the Court and approved by the Court. 
C.   In utilizing the services of private probation companies to supervise misdemeanor or traffic offenders, the District Court shall;
 	1.  Assure that the private probation company shall have no discretion as to the terms or conditions of probation, including, but not limited to the condition of or amount of restitution; 
 	2.  Assure that the private probation company shall not collect any fines, fees and court costs for the Court and assure that the private probation company shall not collect restitution provided, however, that the private probation company shall be permitted to assist/monitor and report to the court the status of payment of same;
 	3.  Approve all fees to be charged by the private probation company and assure that all fees actually charged are in compliance with the approved schedule of fees; 
 	4.  Assure that no employees of the private probation company are seated in the Courtrooms of the District Court within the bar;
 	5.  Assure that the terms of probation or conditional discharge are clearly stated on the Court’s docket or other forms provided by the Administrative Office of the Courts and not on the forms of the private probation company;
 	6.  Assign pro bono cases proportionately to all private probation companies approved to provide services to the Court; and
 	7.  Require that all private probation companies report to the Court on a monthly basis all pro bono cases referred to such company by the Court and whether such company accepted or rejected such pro bono referral and, if rejected, the reasons for such rejection.
D.  Non-compliance with this order by any private probation company shall constitute grounds for denial or rescinding approval for the private probation company to provide serves to the District Court.

General Rules for Probate Practice of Boone, Campbell, Gallatin and Kenton Counties
Rule 86.  Obtaining a Court Date.
Text
An appointment to probate a Will and/or obtaining an appointment of the personal representative shall be obtained from the District Court clerk by phone or in person. [Boone and Campbell Counties — the Petition must be filed with the clerk’s office at least one day prior to the appointment date.] The Notice requirements set forth in KRS 395.016 must be complied with.
Rule 87.  Initial Petition.
Text
An initial Petition for appointment of a fiduciary, probate of a Will or similar initial proceeding shall be filed in the Probate division of the District Clerk’s office, assigned a case number and all required fees paid, including a check payable to the County Clerk for recording the Will and Order admitting same to probate if a Will is involved.
There shall be filed with the Petition, where appropriate, a completed fiduciary bond form (with the amount left blank) and qualifications for the proposed personal representative.
Rule 88.  Initial Petition and Docketing the Case.
Text
An initial Petition and docketing of the case for the appointment of a personal representative, probate of a Will or similar initial proceeding shall be filed with the Probate Division of the District Clerk’s office on the date of the hearing and all required fees shall be paid.
Rule 89.  Form of Pleadings.
Text
Where appropriate, the documents to be presented to the Court at the initial hearing for its review, findings and approval, shall include the following:
 	1.  Waiver of Recording
 	2.  Petition
 	3.  Witness Form
 	4.  Order Probating Will and Appointing Executor
 	5.  Order Appointing Fiduciary
 	6.  Fiduciary Bond
 	7.  Certificate of Qualification
All pleadings and other papers shall be presented to the Court at the scheduled hearing date and shall be in writing, typewritten in black type no smaller than 12 point pursuant to CR 7.02. The name, address and phone number of both the attorney for the Estate and the personal representative of the estate shall be included on all pleadings submitted for filing. Uniform state-wide forms shall be modified to reflect the Court title as Boone, Campbell, Gallatin or Kenton District Court. Where appropriate, an Order should be presented with a Motion or Petition.
All pleadings shall contain the authorship thereof in accordance with Civil Rule 11 except that a natural person who has an interest in an estate, either as beneficiary or personal representative, may present such papers even though he or she is not an attorney at law, however such person shall sign his pleadings, motions or other paper and state his address, pursuant to CR 11.
Rule 90.  Wills.
Text
Wills that are duly proven and admitted to probate in accordance with law together with the Order admitting the Will to probate shall be recorded with the County Clerk’s office. The Petitioner or his/her attorney shall be responsible for the recording of the Will and Order and the fees to the County Clerk if a Will is admitted to probate. Wills that are not proven shall not be admitted to probate and these Wills shall be retained in the Court’s record for filing purposes only.
Rule 91.  Bond and Surety.
Text
There shall be filed with the Petition, a completed fiduciary bond form (with the amount left blank). In exercising its discretion under KRS 395.130(1), the Probate Division adopts the following guidelines:
 	A.  The bond of the personal representatives will be set in the amount of the probatable estate even though a testamentary instrument excuses bond or surety thereon.
 	B.  Surety may be excused where a testamentary instrument requests that either bond or surety not be required or for other compelling reasons.
Rule 92.  Motions to Increase and Reduce Bonds.
Text
A motion to increase bond should be made whenever it is learned that the previous bond is inadequate. A motion to reduce the bond of a fiduciary may be made any time after a periodical settlement has been filed showing a reduction in the assets remaining in the hands of a fiduciary.
Rule 93.  Inventories.
Text
A personal representative shall file an inventory in duplicate with the Probate clerk within two (2) months from the time of qualifying as said personal representative.
Rule 94.  Settlements.
Text
A.  All settlements shall include the following:
 	1.  Whether the settlement is periodical or final.
 	2.  A photocopy of the Kentucky Inheritance Tax acceptance shall be filed with all final settlements of decedent’s estate.
 	3.  A probate accounting summary shall be filed with each final settlement.
B.  All disbursements shall be supported by the original photocopy which may include vouchers, receipts or canceled checks filed with the settlement and in the order as shown on the settlement. As many vouchers, etc. as are possible shall be placed on a single page so that the volume of these items may be kept to a minimum.
C.  The Court shall establish one day a month for confirmation day. To be confirmed, a settlement must be filed with the probate clerk at least seven (7) days prior to the confirmation date, to permit the clerk to properly advertise the settlement, if applicable.
D.  If no exceptions or objections to the settlement are filed, the settlement shall be confirmed at the confirmation day.
E.  If exceptions or objections are filed, the attorneys involved should arrange with the Probate Court for a date when the matter may be heard.
F.  The foregoing subsections of this Rule shall not apply in an estate in which an informal settlement shall be filed in keeping with the provisions of KRS 395.605.

Rules, Amendments and Changes
Rule 100.  General Terms of Amendment and Changes.
Text
A.  The Court may have a General Term at which the Judges of the Circuit or District as applicable shall preside and may at this General Term adopt amendments or changes to these Rules subject to the approval of the Chief Justice of the Supreme Court.
B.  All Rules adopted and other business transacted by the Judges at the General Term shall be entered by the Clerk in the Order Book of the General Term. Such Order Book of the General Term shall be kept and maintained by the Clerk, in addition to the Order Book and Judgment Book of the several divisions of the Court.
C.  These Rules have been adopted in compliance with SCR 1.040(3)(a) and any changes herein shall be made in accordance with said Rule.
D.  It Is Hereby Ordered that all previous Rules of Practice and Procedure of these Circuit and District Courts are hereby set aside and repealed.
E.  This Order promulgated and entered by the presiding Judges and effective upon approval of these Rules by the Supreme Court on the date set forth on the Order approving, page one of these Rules.

Local Rules — Sixteenth Circuit Family Court Kenton County
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RULE 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING. 
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 APPENDIX C 
 STANDARD HOLIDAY/VACATION PARENTING SCHEDULE AND   MODEL TIME-SHARING/VISITATION GUIDELINES 
RULE 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE.
Text
101.  Introduction. 
 	101.01.  These are the Local Rules of Practice of the Family Court of the 16th Judicial Circuit. These rules supplement the Kentucky Rules of Civil Procedure (CP), the Kentucky Rules of Criminal Procedure (RCr), and the Kentucky Family Court Rules of Procedure and Practice (FCRPP). If these rules conflict with any of these rules, statute or other law of the United States and/or the Commonwealth of Kentucky, and/or Order of the Kentucky Supreme Court, at any time legally adopted, then, any such statute, law, rule or Order shall at all times prevail.
 	101.02.  Pursuant to FCRPP 1(2) and KRS 23A.100, these Rules shall be applicable to the procedure and practice in all actions pertaining to dissolution of marriage; custody and support; visitation and timesharing; property division; maintenance; domestic violence; paternity; dependency, neglect or abuse; termination of parental rights; adoption; and status offenses, or any other matter exclusively within family law jurisdiction, except for any special statutory proceedings, which shall prevail over any inconsistent procedures set forth in these Rules.
 	101.03.  Pursuant to FCRPP 1(3), self represented litigants shall be held to knowledge of these rules the same as parties represented by counsel.
102.  Effective Date. These rules are adopted pursuant to the authority granted by SCR 1.040(3) of the Rules of the Supreme Court and shall apply with full force and effect to all actions filed or pending after, and their promulgation by order of the judges of the Kenton Family Court and certification of approval by the Chief Justice of the Supreme Court.
103.  Citation. These rules shall be cited as the Kenton County Family Local Rules of Practice (KCFLRP).
104.  Assignment of Cases. 
 	104.01.  Divisions. The Kenton Family Court shall consist of two numbered divisions, namely: Second Division and Fifth Division.
 	104.02.  Assignment of Judges. Cases shall be assigned, as provided by these Rules, to the divisions of the Kenton Family Court so as to distribute the workload of the Court as equally as possible among the judges. The judge of one division of the Kenton Family Court may preside over and determine any case or question in any other division of the Kenton Family Court and sign any order or judgment submitted for entry in any other division of the Kenton Family Court when a judge of that division is sick, or absent from the county or is otherwise unavailable.
 	104.03.  Assignment of Cases with Prior Contact. At the time of filing of a complaint, petition or other initiating pleading, the Clerk of the Court shall review the Court's records to determine whether the family involved has had any prior contact with the Kenton Family Court. If no contact is revealed, the case shall be assigned to a numerical division of the Kenton Family Court by random assignment, and scheduled for further proceedings in accordance with these rules. If prior contact is revealed, the case shall be assigned to the numerical division of the Kenton Family Court which issued the most recent order concerning the family. In the event that there is only a Domestic Violence (D) case in the system, it shall never control for assignment; only J, CI or AD cases shall control.
 	104.04.  Transfer of Cases. After a case has been assigned to a division of Kenton Family Court, the judge thereof may for good cause transfer the case by written order from the division when: (1) there has been a recusal, or (2) the case has been transferred with the judge's consent. On recusal, the Clerk shall assign a case from one division of Kenton Family Court to the other division of Kenton Family Court. The Clerk shall file the order of transfer in the record and serve a copy upon all parties of record. Upon such transfer being made, the Clerk will make a proper endorsement upon the docket and the record.
 	104.05.  Consolidation of Cases. 
 		a.  When two (2) or more cases have been filed in different divisions of the Kenton Family Court, the Court may consolidate the cases for the purpose of a hearing. In such a situation, the cases will be consolidated to the division where the low number case is, or the division that is already handling matters with that family, to fulfill the “one family one court” purpose of Family Court. If it is later determined that consolidation is not proper or not in the best interest of the parties, the judge of that division may Order that the case be unconsolidated and return the case back to the original division. Also see reference to KCFLRP 104.03.
 		b.  Pursuant to FCRPP 2(2), when actions concerning the same subject matter are filed in different circuits, the first action filed shall be the controlling action, subject to transfer by the court of that circuit on a motion for forum non conveniens or other appropriate legal grounds. A motion for transfer shall be filed prior to or with the response. On notice to the parties, the courts in both circuits may confer concerning the proper venue.
 	104.06.  Registration of Lawyers. All attorneys or pro se litigants seeking to practice in the Kenton Family Court shall register their e-mail address with the Kenton County Family Court Judicial Secretary.
105.  Holidays. Kenton County Family Court will follow the Kentucky Court of Justice Holiday Schedule on the COJ website at: http://courts.ky.gov/research/holidayschedule.htm
106.  Official Forms. All official AOC forms as set forth in these Rules are listed numerically in Appendix A to these rules. These forms may be found on the AOC website, http://courts.ky.gov/forms/.
107.  Orders. 
 	107.01.  Preparation and Endorsement. 
 		a.  When a ruling is made or opinion rendered, an order or judgment in conformity therewith shall be prepared by the movant or as directed by the Court and signed by counsel for all parties thereto as being in conformity to the ruling or opinion, and shall be presented to the Court within fourteen (14) days following the date of the hearing or trial.
 		b.  All Orders tendered must contain a “Have Seen” endorsement of all other attorneys of record. This endorsement shall constitute an acceptance by said counsel only that the order or judgment is in conformity with the ruling of the Court. Should counsel for any party refuse to endorse the Order “Have Seen,” counsel who prepared it shall file the Order with the Court, together with a certification that it was tendered to counsel who refused to make the endorsement and the date of such tender. The Court shall enter the Order after the expiration of five (5) (Saturday, Sunday and legal holidays excluded) days from the time it was filed, unless counsel who refused to make the endorsement shall have filed written exceptions to it and set such exceptions for hearing before the Court at the earliest practicable time.
 		c.  In the event counsel disagree on whether a proposed order is in conformity with the judge's ruling, counsel shall notify each other of the disparity, and within five (5) business days of notice, shall review the video tape of the hearing, and if still in disagreement, counsel shall tender a joint cover letter to the judge with both proposed orders attached thereto for entry by the Court. The cover letter shall reference the tape citation to the judge's ruling.
 		d.  Proposed orders shall not be filed or submitted with a motion except all Motions to Withdraw as Counsel shall be accompanied with an Order to Withdraw.
 		e.  Each judge, at their discretion, may ask that Orders or Agreed Orders be electronically mailed to the judge. In this event, the attorney designated as the preparer of the Order shall either fax, e-mail, or mail a copy of the Order to opposing counsel for their “Have Seen.” If/when opposing counsel authorizes signature on the Order, the attorney preparing the Order shall indicate both signatures on the Order prior to e-mailing the Order to the judge. No other correspondence shall be attached to the e-mail except for the Order. If the Judge makes changes to the Order, the Judge shall remove the “Have Seen” from the Order in order to indicate that the Judge has made a change to the Agreement and shall also remove the “Prepared By.”
 	107.02.  Status Quo Orders. At the initial court appearance, the court may enter an order on AOC-237, Status Quo Order, as authorized and described by FCRPP 2(5).
 	107.03.  Agreed Orders. If an agreed order is submitted signed by counsel for all parties affected, or if the court is notified by both counsel or pro se parties that an agreement has been reached, counsel need not attend the call of the docket and the Agreed Order shall be tendered within fourteen (14) days of the date the Motion is scheduled to be heard by the court. Any Agreed Order regarding child support must comply with FCRPP 9 and have a Child Support Worksheet attached.
 	107.04.  Show Cause Orders. 
 		a.  To procure a show cause order, a motion supported by a sufficient affidavit showing that applicant is entitled to the order must be filed.
 		b.  When this motion and affidavit are filed, an Order may be issued ex parte which shall not come on for a hearing sooner than five (5) days from the date it is served, unless otherwise ordered by the Court. The Respondent shall appear on the date noticed for hearing, but may be entitled to a continuance if served less than five (5) days from the date noticed.
 		c.  No order shall come on for hearing unless it has been served on the person named in the Order by an Officer authorized to serve a summons. The Order shall contain a short statement of the grounds for its issuance and the following statement: IF YOU FAIL TO APPEAR AT THE HEARING, AN ORDER FOR YOUR ARREST WILL ISSUE.
108.  Exhibit Retention and Disposal. 
 	108.01.  The Clerk shall take immediate custody of all exhibits introduced and retain same until disposed pursuant to other sections in this rule.
 	108.02.  In all family cases the Clerk shall notify the attorneys for the parties that exhibits introduced during any proceeding shall be picked up within 30 days after the time for appeal has expired. If the attorneys do not pick up the exhibits within that time, the Clerk shall dispose of the exhibits pursuant to the Court of Justice Records Retention Schedule of the Administrative Office of the Courts or as ordered by the Court.
 	108.03.  Exhibits that are too bulky to be included with the transcript on appeal shall be retained by the Clerk until the final appeal has been decided after which they shall be disposed in accordance with the foregoing procedure.
 	108.04.  Notwithstanding any provision to the contrary, the parties with the Court's approval may agree in a family case for an exhibit or exhibits to be returned to a party or other entity and to be retained by the party or other entity pursuant to the agreement of the parties.
 	108.05.  Custody evaluations shall be kept confidential in a separate file in the offices of the Kenton Family Court.
109.  Retention of Audio and Digital Recordings. 
 	109.01.  Videotapes or digital recordings from Family Court proceedings shall be retained by the Clerk in the manner consistent with the Court of Justice Records Retention Schedule.
110.  Default Judgment. 
 	110.01.  In all cases of default, all applicable requirements in FCRPP 3(1)(a)(i) shall apply with the addition of an affidavit with the attorney's certificate that no answer or pleadings have been received by counsel, and that notice of hearing or submission has been served on the opposing party in compliance with FCRPP 3(2).
 	110.02.  If the party in default has failed to appear in the action, the motion for default need not appear on a docket and no notice thereof need be given to the party against whom judgment by default is sought. A Notice of Final Hearing shall then be filed with the Court Clerk.
 	110.03.  If the party in default has appeared in the action, the motion shall appear on a docket and the party in default, or if the party is appearing by representative, the party's representative, shall be served with written notice of the motion at least 72 hours prior to the noticed docket.
111.  Legal Briefs and Memoranda. Legal briefs or memoranda shall be filed of record in the Clerk's office. Copies of cases cited therein should not be filed with the Clerk's office, but should be provided directly to the Court along with a copy of the brief or memorandum.
112.  Answering Interrogatories or Requests. When propounding interrogatories and requests upon a pro se litigant or upon written request of counsel, the propounder of interrogatories or requests shall leave adequate room for reply between questions. The propounder of the interrogatories or requests shall provide opposing counsel upon request a copy of said interrogatories and requests when possible via e-mail.
113.  Filing of Depositions. Originals of interrogatories or requests for admissions shall not be filed in the court record unless offered as proof. The attorney who propounded the interrogatories or requests for admissions shall be the custodian of the record for the originals, and shall present them when directed by the court or at the request of any party.
114.  Dismissal of Action for Failure to Prosecute. Pursuant to CR 77.02(2), when any action has remained on a docket for one (1) year without any step being taken indicating an intention to prosecute, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.
RULE 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING.
Text
201.  Court Schedule. 
 	201.01.  Second Division Dockets: 
 		a.  Status : Wednesday at 9:00 a.m. every other week in 1B
 		b.  Dependency, Neglect and Abuse : Arraignments every Monday at 9:00 a.m. in 5A
Hearings every other Tuesday and Thursday beginning at 9:00 a.m. in 1B
 		c.  Paternity/Child Support Enforcement : Wednesday at 1:30 p.m. every week in 5A
 		d.  Domestic Violence : Wednesday at 9:00 a.m. every other week in 5A
 		e.  Domestic Relations/Adoptions : Call for hearing date and time in 5A
 		f.  Motion Docket : Every other Tuesday at 1:30 p.m., subject to holidays and court's schedule in 5A
 	201.02.  Fifth Division Dockets: 
 		a.  Status : Friday beginning at 9.00 a.m. once a month in 5B
 		b.  Dependency, Neglect and Abuse : Arraignments every Monday at 11:45 a.m. and Thursday at 8:30 a.m. in 5B. Hearing every Monday beginning at 8:30 a.m. in 5B
 		c.  Paternity/Child Support Enforcement : Wednesday at 10:00 a.m. and 1:30 p.m. every other week in 5B (Effective 8/7/19)
 		d.  Domestic Violence : Wednesday at 8:30 a.m. every other week in 5B (Effective 8/7/19)
 		e.  Domestic Relations/Adoptions : Call for hearing date and time in 5B
 	201.03.  Changes may occur in docket times and places at the discretion of the Court. All changes will be e-mailed to counsel by the Judicial Secretary.
202.  Form and Notice of Motion. 
 	202.01.  Form of Motion. 
 		a.  Unless a motion may be heard ex parte or a rule allows otherwise, all motions to be heard shall be noticed for hearing, original filed with the Clerk, and copies served by mail, hand delivery, or facsimile on all parties. The notice of the hearing shall specify the date, time, and place for the hearing.
 		b.  A motion to compel discovery, for a protective order, or for sanctions may be filed pursuant to CR 26 and/or CR 37 only if counsel are unable to resolve between themselves the discovery dispute. Counsel has the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certification of counsel that he or she has attempted to resolve the dispute and that they have been unable to do so. The certification should detail the attempts of counsel to resolve the dispute.
 	202.02.  Noticing of Motion. An attorney should respect opposing counsel's schedule by seeking an agreement on the date to notice a motion rather than merely serving notice. In the event that an attorney is notified by opposing counsel that he or she is unavailable due to a conflict for any motion that is not of an emergency nature, the attorney having filed the motion shall agree to continue the motion or obtain an alternate hearing date that is mutually acceptable to both counsel.
203.  Deadlines for Serving and Filing Motions. 
 	203.01.  Motions to be heard on the Domestic Relations docket must be filed no later than 4:00 p.m. on the Wednesday preceding the Domestic Relations docket designated on the notice, unless the Court has given a party leave to file the motion at another time to be served on opposing counsel or a pro-se litigant by fax, e-mail or hand-delivery no later than the following Thursday before the Motion is to be heard.
 	203.02.  It is the obligation of each attorney, or each party if unrepresented by an attorney, to ascertain whether a motion docket has been canceled or rescheduled by the Court.
 	203.03.  Pre-Rulings are the Judge's initial ruling to a Motion. The Judge may grant or deny the Motion, inform the attorneys to contact the Court to schedule a hearing, or set the Motion as “to be called” at the Motion Docket time.
 	203.04.  Only those attorneys (not clients) who received a pre-ruling of “To be Called” need to appear at the Motion Docket. If you received a pre-ruling of “Attorneys to contact Judicial Secretary,” contact the Court by telephone conference with opposing counsel to schedule the hearing.
 	203.05.  Motion Docket Pre-Rulings. The Division Two Motion Docket will be posted outside of the Division Two Courtroom (5A) in the morning of the Motion Docket. There is a section on the Motion Docket for an attorney to initial if he or she objects to the pre-ruling. An objection must be made before 1:30 p.m., when the Motion Docket begins. If the pre-ruling is objected to, then the case shall be set for hearing on the next docket. Division Five does not have a Motion Docket. Attorneys shall contact the Division Five secretary to schedule a hearing on any motion to be filed.
RULE 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS.
Text
301.  General Provisions. 
 	301.01.  Venue. See FCRPP 32(1) for venue requirements.
 	301.02.  Petitions. 
 		a.  A separate petition shall be filed for each child and individual case numbers shall be assigned by the clerk of the court as required by FCRPP 32(2)(a).
 		b.  Every petition in an adoption or termination of parental rights action shall include the case number of any underlying juvenile case and shall include the name of any guardian ad litem previously appointed as required by FCRPP 32(2)(b). The Circuit and District Court Clerks will cooperate with counsel to identify these case numbers.
 	301.03.  All proceedings shall be confidential.
 	301.04.  Orders Terminating Parental Rights. Pursuant to FCRPP 35, the clerk shall send two certified copies of the order terminating parental rights to the state child protective agency; and, the prospective adoptive parent or his or her attorney, if any, may obtain a certified copy of the order terminating parental rights from the state child protective agency to attach to the adoption petition.
302.  Adoptions. 
 	302.01.  The petition shall be filed pursuant to KRS Chapter 199, and a Guardian Ad Litem (GAL) may be appointed for the child(ren).
 	302.02.  Any reports from the CHFS or other agencies shall be filed within ninety (90) days of the filing of the petition unless extended by the Court.
 	302.03.  After the statutory time periods have been met, counsel for the petitioner(s), on notice to the necessary parties, shall obtain a hearing date directly from the Court. Pursuant to FCRPP 33(1), no request for final hearing shall be made prior to the filing of the state child protective service agency report pursuant to KRS 199.510, and the guardian ad litem report, if any, pursuant to KRS 199.515.
 	302.04.  Orders Setting Final Hearing. 
 		a.  Counsel shall contact the Court's Staff Attorney when they believe the case is ready to be scheduled for a final hearing. A final hearing will be scheduled once the Staff Attorney confirms that the Petition meets the statutory requirements.
 		b.  Orders setting final hearing shall be signed by counsel for petitioner(s) and the GAL before submission to the Court for entry.
 		c.  Pursuant to FCRPP 33(2), in an uncontested adoption, a hearing shall be held within 30 days of the filing of a request for a final hearing.
 		d.  Pursuant to FCRPP 33(3), a continuance of any final hearing date shall not be granted except upon good cause shown.
 	302.05.  An affidavit for costs and attorney's fees must be filed with the Court, and are subject to approval by the Court.
 	302.06.  Counsel shall have prepared at the final hearing Findings of Fact and Conclusions of Law; Judgment of Adoption; Motion to Approve Fees; and Order to Approve Fees.
303.  Termination of Parental Rights. 
 	303.01.  Voluntary Termination. The Court shall appoint a GAL on behalf of the child, and attorneys for the parents, if indigent.
 	303.02.  Involuntary Termination. 
 		a.  The Court shall appoint a GAL for the child, and attorneys for the parents, if indigent.
 		b.  Pursuant to FCRPP 34(1), immediately upon the filing of any petition for involuntary termination of parental rights, the petitioner shall obtain a pretrial date. In the event the parents are not served prior to the pretrial date, the pretrial date shall be used as a case status review to expedite the proceeding.
 		c.  Pursuant to FCRPP 34(2), a continuance of any final hearing date shall not be granted except upon good cause shown.
 	303.03.  Post-Termination of Parental Rights Review. Pursuant to FCRPP 36, if an order terminating parental rights is entered, there shall be a review hearing conducted 90 days from the date of the entry of the order of termination of parental rights and at least annually thereafter.
RULE 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY.
Text
401.  General Provisions. 
 	401.01.  Domestic violence cases shall be conducted according to the local domestic violence protocol. The Kentucky Court of Justice Uniform Protocol for Domestic Violence Case Files is hereby adopted. The Kenton County Domestic Violence Protocol shall also be a part of these Rules and is attached as Appendix B.
 	401.02.  See FCRPP 10 through 13 for uniform statewide rules of procedure relating to Domestic Violence which shall apply in the 16th Judicial Circuit.
402.  Hearing. 
 	402.01.  At the hearing, the Court may extend the EPO, grant a Domestic Violence Order for a term up to three (3) years, or dismiss the action.
 	402.02.  The Court may issue orders relating to property, custody, timesharing and support, or counseling as required, and may order monitoring by various agencies.
 	402.03.  Requests to modify child support shall comply with KCFLRP 701.06 below.
403.  Contempt Proceedings. 
 	403.01.  Pursuant to FCRPP 11(2), when the court conducts contempt proceedings in domestic violence actions, the party subject to contempt shall be represented by counsel, unless waived, and an attorney shall be appointed by the court if the party qualifies as an indigent.
RULE 5.  PATERNITY.
Text
501.  General Provisions. 
 	501.01.  Establishment of Paternity may be prosecuted by the County Attorney or the Cabinet for Health and Family Services (CHFS) upon request by a complainant pursuant to KRS 406.021.
 	501.02.  Upon a determination of paternity, the Court may consider custody, timesharing and support.
 	501.03.  Unless otherwise allowed by statute, rule or the Court, all motions and orders in paternity proceedings shall comply with KCFLRP 107, 202, and 203 above.
502.  Genetic Testing. In a paternity action, the court may order the mother, child and the putative father to submit to genetic tests in compliance with FCRPP 15(1) through (3).
503.  Paternity Reopening. 
 	503.01.  Pursuant to FCRPP 14(1), a fee of $50.00 shall be paid by the movant in paternity cases reopened after six (6) months from the entry of the paternity judgment for the purpose of modifying any support, custody or visitation ordered. This does not include motions in 42 U.S.C. Title IV-D cases for child support enforcement. The clerk shall collect any fee upon the filing of the motion, unless the movant is proceeding in forma pauperis.
RULE 6.  DEPENDENCY, NEGLECT AND ABUSE.
Text
601.  General Provisions. 
 	601.01.  Orders. Pursuant to FCRPP 16, any order entered in a dependency or neglect or abuse action shall be on the appropriate Administrative Office of the Courts forms.
 	601.02.  See FCRPP 17 through 31 for additional statewide rules of procedure which shall apply in Kenton County Family Court. 
602.  Pretrial Conference. A pretrial conference shall be set at which time the parent(s) will stipulate the facts or request an adjudication hearing.
603.  Disposition. 
 	603.01.  Any dispositional report shall be filed three days prior to a dispositional hearing on AOC-DNA-12, Dependency, Neglect or Abuse Dispositional Report.
 	603.02.  A disposition hearing shall be held to enter findings in accordance with the stipulations or the adjudication hearing.
 	603.03.  Pursuant to KRS 610.125, a Permanency Review shall occur annually.
604.  Case Plan. 
 	604.01.  A Case Progress Report shall be prepared, filed and delivered to each party in every case in which a child is committed to the Cabinet for Health and Family Services within six (6) months of the disposition hearing. At the disposition hearing in these cases, a future hearing shall be set to review the Case Progress Report.
 	604.02.  Pursuant to FCRPP 29, the court shall require the following to be filed in the court record and provided to all parties:
 		a.  The out of home case plan;
 		b.  Any visitation agreement for the case plan or the case permanency plan; and,
 		c.  Any prevention plan or safety plan developed by the child protective service agency.
605.  Permanency. 
 	605.01.  Permanent Placement Review. Pursuant to FCRPP 30, in addition to the annual permanency hearing mandated by KRS 610.125, the court shall conduct a permanency progress review no later than six months after a child is placed in foster care, in the home of a non-custodial parent, or other person or agency, when that child was sixteen years of age or younger at the time of the filing of a dependency, neglect or abuse petition.
 	605.02.  Permanent custody motions may be filed by the CHFS pursuant to KRS 403.270.
606.  New Action. Pursuant to FCRPP 31, any new allegation or request for removal after a child has achieved permanency shall be filed as a new action.
RULE 7.  DOMESTIC RELATIONS PRACTICE.
Text
701.  General Provisions. 
 	701.01.  Original Pleadings. All original pleadings and exhibits in a dissolution action shall be filed with the clerk of the court, as allowed by law. See FCRPP 2(1) for a list of pleadings and exhibits.
 	701.02.  Exchange of Information and Documents. The parties shall sign and return specific releases for relevant information and documents unless objected to in writing. Such releases shall contain a provision directing that any information and/or documents provided in writing to the requesting counsel or pro se party shall simultaneously be transmitted to the other counsel or pro se party, at requesting party's expense. Upon objection, the requesting party may file a motion to compel.
 	701.03.  Court Ordered Family Counseling or Education. Pursuant to FCRPP 3(5), in all proceedings for the dissolution of marriage in which children of the marriage are minors, or in any custody proceeding, the court may order the parents or custodians and children to participate in counseling or divorce education, which shall be at the expense of the parties.
 	701.04.  Temporary Motions. 
 		a.  The Court, in its discretion, may determine a temporary motion relating to maintenance, support or custody upon the record or may permit the introduction of evidence by oral testimony.
 		b.  A motion relating to temporary child custody, support or maintenance may be expedited, on motion, at the discretion of the Court. An ex parte motion relating to these issues must be accompanied by supporting affidavit(s) sufficient to state grounds for injunctive relief.
 		c.  Pursuant to FCRPP 9, a motion for temporary support shall be accompanied by a completed child support guidelines worksheet and by copies of the movant's last three pay stubs or, if movant is self-employed, proof of the movant's current income.
 		d.  Pursuant to FCRPP 9(5), the notice of hearing accompanying a motion for temporary support shall contain the following statement: “You must file with the Court, at least 24 hours prior to the time of the hearing, a completed child support guidelines worksheet and copies of your last three pay stubs or, if self-employed, proof of your current income.”
 		e.  Pursuant to FCRPP 5(1), a motion for temporary maintenance shall be accompanied by copies of the movant's last three pay stubs or, if movant is self-employed, proof of the movant's current income, and by an affidavit setting forth movant's monthly expenses and income and the monthly income of the party from whom maintenance is sought.
 		f.  Pursuant to FCRPP 5(2), the notice of hearing accompanying a motion for temporary maintenance shall contain the following statement: “You must file with the Court, at least 24 hour prior to the time of the hearing, a responsive affidavit setting forth your net monthly income and expenses and attach copies of your last three pay stubs or, if self-employed, proof of your current income.”
 		g.  Any ex parte motion shall be accompanied by a supporting affidavit sufficient to state grounds for injunctive relief, and if granted, shall be set for hearing with all parties at the earliest available date. Any pendente lite motions shall be served on the opposing party and set for a hearing before the court unless otherwise agreed to by the parties.
 		h.  The parties are referred to the Standard Holiday/Vacation Parenting Guidelines as found in Appendix C. This shall not be used as a default schedule but shall be used as a basis upon which to determine a shared custody/visitation schedule that is in the best interest of the children and family. The Court's final order may or may not contain all or some parts of this schedule.
 	701.05.  Case Management Conference. See FCRPP 2(6) for rules relating to case management conferencing and potential mediation. Pursuant to FCRPP 2(6)(f), in the event of failure of a party or parties to appear at the conference, the court may, in accordance with its order, conduct a hearing in which proof may be taken or the case dismissed, as the court may determine appropriate.
 	701.06.  Motions to Modify Child Support. All motions to modify support shall comply with the requirements of FCRPP 9(5) and 9(6).
 	701.07.  Motions to Modify Maintenance. All motions to modify support shall comply with the requirements of FCRPP 5.
 	701.08.  Preliminary Verified Disclosure Statement. 
 		a.  AOC-238, Preliminary Verified Disclosure Statement, shall be exchanged between the parties within 45 days of filing of the petition, and objections thereto shall be exchanged 20 days thereafter and shall not be filed in the record unless ordered by the court in compliance with FCRPP 2(3).
 		b.  Each party shall certify in his or her Preliminary Verified Disclosure Statement that documentation supporting the information in the statement is available for the opposing party's inspection and copying at the requesting party's expense, as of the date of service of the Statement on the opposing party in compliance with FCRPP 2(4).
 		c.  Each Preliminary Verified Disclosure Statement shall also contain a statement as to the current custody and parenting schedule.
 		d.  Except with leave of Court for good cause shown or by agreed order, a party shall not conduct formal discovery pursuant to CR 30, CR 31, CR 33, CR 34 or CR 36 relative to matters addressed in the Preliminary Verified Disclosure Statement until that party's Statement has been served in accordance with this Rule.
 	701.09.  Child Support Order. 
 		a.  Once support has been set by the court, it shall continue in full force and effect unless modified by the court, or ended by operation of law.
 		b.  An order directing the payment of child support shall be on form AOC-152, Uniform Child Support Order and/or Wage/Benefit Withholding Order for Kentucky Employers, and shall include all information required pursuant to FCRPP 9(2).
 		c.  Pursuant to FCRPP 9(3), if child support is paid via wage withholding, a copy of the wage withholding order shall be submitted with any child support order and served upon the employer, the employee and Cabinet for Families and Children, P.O. Box 2150, Frankfort, KY 40602-2150.
 		d.  All Child Support Orders which are a deviation from the Child Support Guidelines, shall state a basis for the deviation and shall attach a worksheet with the Guidelines amount.
 		e.  All Child Support Orders must also state the division of uncovered medical/dental/optical expenses with each party exchanging receipts at the end of each month and payment to be paid within thirty (30) days thereafter.
 	701.10.  Uncovered medical expenses. The parties shall follow the following procedure for uncovered medical expenses unless there is an Agreed Order or other Order signed by the judge.
 		a.  The parent that incurs the uncovered medical expense shall notify the other parent within 30 days in writing with supporting documentation of the amount that the other parent owes. The parent that owes the uncovered medical expense must pay the balance in full within 30 days of receipt of the request for payment or in writing challenge the expense within the 30 day period.
 		b.  For a single out of pocket expense totaling more than $100.00 net, that is not an emergency, the parent incurring the expense must give the other parent 30 days notice of the expense. This provides the parent that owes reimbursement to have the opportunity to contact the provider to make arrangements for his or her share of the payment and to have the right to a second opinion.
 	701.11.  Post-Decree Litigation. A fee of $50.00 shall be paid by the movant in domestic relations cases reopened after six months from the entry of the decree for the purpose of modifying the decree. This does not include motions in 42 U.S.C. Title IV-D cases for child support enforcement. The clerk shall collect any fee upon the filing of the motion, unless the movant is proceeding in forma pauperis.
702.  Uncontested Dissolution Proceedings. 
 	702.01.  If parties reach an agreement on all issues, a decree of dissolution may be obtained without a hearing by filing a motion or agreed order to submit for decree of dissolution of marriage with all the information and attachments identified in FCRPP 3(1). Original copies of all information and attachments shall be filed with the clerk in the county of origin, and a courtesy copy shall be submitted to the judge at his or her primary office if it is not located in the court facility where the case file is located; and, a decree shall not be final until the original is signed by the court and entered by the clerk.
 	702.02.  Pursuant to FCRPP 3(1)(b), if the parties reach an agreement on individual issues short of settling the entire case, the agreement, signed by both parties, may be submitted directly to the court.
 	702.03.  Form of Testimony. 
 		a.  Testimony in an uncontested dissolution proceeding may be taken by oral testimony before the Court or by deposition upon written questions in extraordinary cases where leave of court is granted. It is the obligation of each attorney, or each party if unrepresented by an attorney, to ascertain the procedure used by each Family Court Judge to finalize uncontested divorces.
 		b.  Counsel appearing at the hearing shall prepare the Findings of Fact and Conclusions of Law and a Decree of Dissolution to be tendered to the Judge prior to testimony being taken.
 	702.04.  When submitting any order, agreed order or decree pursuant to KCFLRP 702, the party submitting the order, agreed order or decree shall also submit a sufficient number of copies of those documents together with properly addressed stamped envelopes to permit the Clerk to complete service thereof to the parties.
703.  Contested Dissolution Proceedings. 
 	703.01.  Pursuant to FCRPP 3(3)(a), if the parties do not reach an agreement on any or all issues, a hearing shall be held, on motion, as set by the court.
 	703.02.  Final Verified Disclosure Statement. Pursuant to FCRPP 3(3)(b), no later than 10 days prior to the hearing, the parties shall file an AOC-239, Final Verified Disclosure Statement, in the record if property matters are in dispute at that hearing. Additionally, pursuant to FCRPP 3(3)(c), a copy of AOC-239, Final Verified Disclosure Statement, together with any supporting documentation, shall be provided to the opposing party's attorney or the pro se party within 30 days of the filing of the motion for hearing, unless the hearing date is set within 30 days of filing the motion for the hearing, upon which disclosure shall be at the order of the court.
 	703.03.  Form of Testimony. A contested hearing is one in which the parties have not agreed upon the division of property, debts, custody, support or any one of the elements necessary to dissolve the marriage, and the taking of evidence to permit the Court to render a determination is necessary. Testimony in a contested dissolution proceeding shall be heard orally by the Court, except the testimony of any non-party witness, by agreement between the parties or with leave of court, may be taken by deposition and introduced at the hearing in lieu of the deponent's oral testimony. The deposition shall have been filed in the record not less than 24 hours in advance of trial.
 	703.04.  Obtaining a Trial Date. A party seeking a contested trial date shall file a motion for trial. The trial shall not be continued except as otherwise ordered for good cause shown on the record.
 	703.05.  Exhibits. Pursuant to FCRPP 3(4)(b), in the trial order, the court shall order parties to exchange the list of exhibits to be submitted at trial. Absent good cause shown, failure to provide an exhibit list may result in the exclusion of such exhibit at trial.
 	703.06.  Court Ordered Experts. Pursuant to FCRPP 3(4)(a), a court-appointed expert's report shall be in lieu of live testimony, unless either party subpoenas the expert to testify or unless the court orders otherwise. The party who subpoenas the expert shall be responsible for paying the expert's fee for appearance at trial, unless otherwise ordered by the court.
 	703.07.  Sanctions. The failure of a party to comply with this Rule may result in such Orders as are just, including, but not limited to, the following:
 		a.  An Order that the matter set forth in the obedient party's statement are to be taken as established;
 		b.  An Order prohibiting the disobedient party from introducing designated matters into evidence;
 		c.  An Order staying further proceedings until the disobedient party or parties have filed the required Statement; and/or
 		d.  An Order assessing court costs, including attorney fees, against the disobedient party.
704.  Custody, Shared Parenting, Visitation and Support. 
 	704.01.  See FCRPP 6, FCRPP 7, FCRPP 8 for rules relating to custody, shared parenting, visitation and support, including rules relating to a parent's intent to relocate.
 	704.02.  Time-Sharing/Visitation. Pursuant to FCRPP 8, a parent shall be entitled to time-sharing/visitation as ordered by the court, which may be in accordance with the Standard Holiday/Vacation Parenting Guidelines or the Model Time-Sharing/Visitation Guidelines, unless otherwise agreed to by the parties or ordered by the court. Model Time-Sharing/Visitation Guidelines are set forth in Appendix C to these Rules.
RULE 8.  STATUS OFFENSES.
Text
801.  General Provisions. For uniform statewide rules relating to status offenses, see FCRPP 37 through FCRPP 44 for rules which shall also apply in Kenton County.
802.  Petition. 
 	802.01.  A Complaint pursuant to KRS Chapter 630, Status Offenders, shall be filed with the Court Designated Workers, located in the Kenton District Court building, by any adult who has a reasonable basis to lodge such complaint. Pursuant to FCRPP 40, the following documents are required to be filed:
 		a.  Every petition shall be accompanied by the AOC-JW-40, Preliminary Inquiry Formal/Informal Processing Criteria and Recommendations; and where diversion has been attempted pursuant to KRS 630.050, shall also include an AOC-JW-40.1, Unsuccessful Diversion Agreement, which includes preliminary intake inquiry findings.
 		b.  A habitual truancy petition shall be accompanied by AOC-JV-41, Affidavit and Truancy Evaluation Form and in compliance with KRS 159.140.
 		c.  A beyond control of school petition shall be accompanied by AOC-JV-38.1, Affidavit and Beyond Control of School Evaluation Form.
 		d.  A beyond control of parent petition shall be accompanied by AOC-JV-38, Affidavit and Beyond Control of Parent Evaluation Form.
 		e.  A habitual runaway petition shall be accompanied by the AOC-JW-39, Pre-Adjudicative Detention Criteria, with attachments.
 	802.02.  Pursuant to KRS 610.030(2), the Court Designated Worker (CDW) shall have a conference with the party or parties to determine whether to:
 		a.  Refer the child and family to a public or private social service agency before referring to the Court;
 		b.  Enter into a diversionary agreement; or
 		c.  Refer the matter to Court by filing a petition alleging habitual runaway, beyond control, or habitual truant.
 	802.03.  If a Petition is filed with the Court, the CDW shall certify a copy to the County Attorney, Division of Youth Services (DYS), Department of Juvenile Justice (DJJ) and the Court/School Liaison. This certification shall apply to any orders entered by the Court in status proceedings.
803.  Diversion. Pursuant to KRS 610.030, if the CDW determines that a status offense complaint meets the criteria for diversion and a diversion agreement is reached, a petition shall not be filed. Upon review of the diversion agreement, the court on its own motion, or upon written request to the court by the county attorney, may refer the complaint for formal hearing.
804.  Summons. Pursuant to FCRPP 41, upon the filing of the petition, the clerk shall issue a summons to the parent(s) or other person exercising custodial control or supervision of the child, setting a date for initial appearance as directed by the presiding judge.
805.  Proceedings. 
 	805.01.  All Family Court Status initial hearings must be scheduled at least seven (7) days prior to the Hearing.
 	805.02.  Pursuant to FCRPP 42(1) and KRS 610.060, the judge shall explain to the child on the record his or her rights and the charge, and shall utilize AOC-JV-49, Notice of Juvenile Rights and Consequences for Status Offenders.
806.  Disposition. 
 	806.01.  At least two (2) business days prior to the disposition hearing, the judge and counsel shall receive a disposition report to assist in final disposition.
 	806.02.  For disposition, the court shall comply with FCRPP 42(4).
 	806.03.  After disposition, DYS or DCBS shall monitor the juvenile's progress, and may seek further review or a violation hearing from the Court if needed.
 	806.04.  Once a juvenile is placed on terms or other orders of the Court, failure to comply with the terms or orders may result in a contempt hearing.
807.  Informal Adjustments. 
 	807.01.  See FCRPP 43 for rules relating to informal adjustments.
808.  Detention of Status Offenders. 
 	808.01.  See FCRPP 44 for rules relating to the detention of status offenders. 
RULE 9.  MISCELLANEOUS.
Text
901.  Interpreter Services in Court. 
 	901.01.  Pursuant to Supreme Court amended order effective December 1, 2004, each county shall appoint a contact person to be responsible for communicating the need for staff interpreter or freelance interpreter services to the AOC Court Interpreting Services Division. The contact person for Kenton Family Court is the Judicial Secretary for the corresponding division. (See information below). Requests for interpreters shall be submitted either by phone, fax or email one (1) week prior to the date interpreting services is needed.
 	901.02.  Judicial Secretary, Kenton County Justice Center, 230 Madison Avenue, Fifth Floor, Covington, Kentucky 41011, (859) 292-6533 or (859) 292-6364 office, (859)292-6617 fax.
902.  Pro Se Divorce Clinic. 
 	902.01.  Legal Aid of the Bluegrass and the Northern Kentucky Volunteer Lawyers shall conduct a pro se divorce clinic from time to time as those agencies shall determine.
 	902.02.  Participation in the clinic shall be limited to individuals whose income is at or below 125% of the federal poverty level and shall be limited to dissolutions where there are no minor children of the marriage and no substantial non-marital property or debt in compliance with the requirements for participation in the clinic.
 	902.03.  Legal Aid of the Bluegrass and the Northern Kentucky Volunteer Lawyers shall screen all potential participants for financial eligibility and suitability for participation in the clinic.
 	902.04.  All pro se dissolution proceedings which have been filed by litigants after participation in the Pro Se Divorce Clinic shall be set for final hearing as follows:
 		a.  After the Respondent has been served or the warning order report is filed, the pro se Petitioner shall telephone the office of the Kenton Family Court Judicial Secretary for a final hearing date.
 		b.  At least seven (7) days prior to the scheduled hearing date, the pro se Petitioner shall file the notice of final hearing with the Court and shall mail a copy of the notice to Respondent or warning order.
 	902.05.  All final hearings for dissolution cases filed through the Pro Se Divorce Clinic shall be placed on the uncontested docket or given a hearing date if it is contested. The hearings shall be held in the courtrooms of the respective divisions. Either division may hear cases assigned to the other and enter the findings of fact, conclusions of law and decree of dissolution.
903.  Guardian Ad Litem Rules of Practice. 
 	903.01.  Preface. 
 		a.  Children are non sui juris. 1  
1 1. Meaning that children lack legal age and capacity. See Black's Law Dictionary (8th ed. 2004). Absent legislation which is constitutionally appropriate under the seventh part of the Kentucky Constitution, section 59, and other pertinent provisions of law, it shall be the policy of the Kenton Family Court to respect that important status and thereby promote the safety and care of children whose well-being is involved in litigation before this Court. When appointed as Guardian Ad Litem (GAL) for a child pursuant to a provision of the Kentucky Unified Juvenile Code or otherwise, it shall be the duty of that appointee to advocate for the client's best interest.
 		b.  A GAL shall act in the capacity of attorney for a child. A GAL stands in the child's place to determine what the child's best interests and defense demand. Although a GAL does not have the powers of a regular guardian under KRS 387.010 et. seq., a GAL fully represents the child and is endowed with similar powers for purposes of the litigation at hand. Therefore, the GAL is both a fiduciary and lawyer for the child, and, in a sense, the representative of the child.
 		c.  Statements made by the GAL for a child to the Kenton Family Court, whether during a hearing or in a motion or memorandum or otherwise, are presumptively acts of speaking legally on behalf of the child or advocacy or both; they are neither evidence nor an implicit claim of expertise of any kind. A GAL for a child shall not be called as a witness during litigation in which that lawyer is representing a child.
 		d.  There shall be no requirement of a formal written report to be filed by the GAL as a recommendation to the Kenton Family Court. The GAL shall make recommendations to the Court during hearings or otherwise in a manner that will present those recommendations to all litigants.
 		e.  A GAL for a child shall not be required to complete a custody evaluation. Statements by a GAL regarding the award of custody and collateral matters shall not be regarded as a custody evaluation.
 		f.  The Guardian ad Litem (GAL) is a child's representative appointed to participate actively as legal counsel for the child. The GAL should also undertake a thorough examination of the custodial circumstances. Unlike the Friend of the Court (FOC), the GAL is the child's agent and is responsible for making motions, for introducing evidence and for advancing evidence-based arguments on the child's behalf. The GAL should not file reports, testify, make recommendations, or otherwise put his own or her own credibility at issue. The GAL neither testifies (by filing a report or otherwise) nor is subject to cross-examination. The GAL represents the child's best interest, not necessarily the child's wishes, although the child's wishes are one of the statutory factors to be considered.
 		g.  A Friend of the Court (FOC) may be appointed pursuant to KRS 403.300. The FOC is an attorney or other professional assigned to “investigat[e] and report concerning custodial arrangements for the child.” KRS 403.300(1). Unlike a GAL, this investigator serves as the court's agent, not the child's, and his or her role may include custodial recommendations. The investigator's file must be made available to the parties and the investigator himself or herself must be available to testify in court and be subject to cross-examination.
 		h.  An attorney should not be asked to serve simultaneously as both FOC and GAL. FCRPP 6(2)(e) does not preclude the appointment of both a FOC and a GAL, although expenses may preclude appointment of both.
 	903.02.  Practice Guidelines 2  
2 2. In ruling on the merits of these motions the Judges of the Kenton Family Court shall be mindful of the duty of a Guardian Ad Litem to exercise independent judgment. A Guardian Ad Litem must make his or her own decisions about a particular case and litigants may not dictate when or how the decisions of the Guardian Ad Litem are made. 
 		a.  Settlement Letter/Joint Meeting. Prior to the final hearing in a case in which a GAL has been appointed, any litigant may move for a Joint Meeting  between the GAL, the parties and their counsel to discuss the settlement of the case and to request that the GAL send opposing counsel a Settlement Letter  outlining how the case might be settled. The Joint Meeting  discussion may be conducted in conjunction with a pretrial conference to secure access to the presiding Judge for all parties at the same time. If sustained, the Joint Meeting  may include what the GAL intends to say on behalf of the child, the efforts of the GAL to date, and the propriety of the GAL making other specified efforts. Discussion of extra, specified efforts by the GAL shall take into consideration the financial reasonableness of any such request.
 		b.  Affidavit of Due Diligence. Prior to the final hearing in which a GAL is appointed, any litigant may move for an Affidavit of Due Diligence  to state the number of hours that have been expended in the case, the functions that the GAL has completed, the tasks that have been performed, and the fee that the GAL has requested. In the absence of such a motion, a GAL may choose to tender an Affidavit of Due Diligence  and use that opportunity to provide details about the case and thereby state his or her efforts in a clear context.
 	903.03.  Counsel Roster. 
 		a.  Appointment. There shall be created by the approval of these Rules by the Supreme Court of Kentucky, a roster of attorneys called the KRS 620 Guardian Ad Litem and Appointed Counsel Roster (herein referred to as “Roster”) to serve as GALs and separate counsel pursuant to the provisions of KRS 620.100.
 		b.  Application for Appointment. Pursuant to the enactment of these Rules, all eligible attorneys who wish to serve as GALs and be Roster members, including those who are currently or have previously acted in this capacity, will need to (re)apply for membership each year. The term for appointment is one year expiring November 1 each and every year or until a successor is appointed. The Court will designate and maintain the Roster's membership. The initial number of members shall be seven (7) for each division. This number and the designated members are subject to revision or removal by the Court.
 		c.  Obligations of Roster Members. Persons eligible for service on the Roster shall meet the following obligations:
 		 	1.  They must be in attendance and available for appointment during the first calls of new cases as often as the Judges of Kenton Family Court shall require.
 		 	2.  They must average three (3) hours of approved educational programs per year.
 		 	3.  They shall attend a basic GAL seminar provided through the Administrative Office of the Courts. Should that particular training cease to be offered, then another such training approved by the Administrative Office of the Courts may be substituted.
 		d.  Special Duty of Roster Members for Dependency, Neglect, and Abuse and Termination of Parental Rights. 
 		 	1.  The attorney who represents or has represented a parent or child in a Dependency, Neglect and Abuse case, unless objected to by that parent, should also counsel and if necessary, represent him or her in the Termination of Parental Rights action.
 		 	2.  When there is no pending termination of parental rights litigation in the Kenton Family Court and when a parent wants to voluntarily give up his or her parental rights, the Roster member who is involved in the proceeding, if asked by the parent, shall within a reasonable time counsel him or her. That Roster member shall advise about legal issues arising in a voluntary termination of parental rights case and try to ascertain whether such a relinquishment would be made with understanding of what it entails and without improper coercion. Thereafter, if the parent wishes to surrender parental rights to a child or children, the Cabinet for Health and Family Services (“Cabinet”) shall be notified so that it may be ascertained whether the Cabinet is willing to be involved in such litigation or in collateral involuntary termination of parental rights litigation and whether it is feasible for an appropriate attorney's fee to be paid. If both the parent and the Cabinet are receptive to a voluntary termination of parental rights and if statutory compensation for the Roster member appears to be available, then that member shall prepare and file a voluntary petition for termination of parental rights and he or she shall participate as counsel in that lawsuit and in any precautionary involuntary termination of parental rights lawsuit that is collateral to it. The Kenton Family Court will award that member of the Roster those attorney's fees under the Kentucky Unified Juvenile Code as are appropriate for services rendered both before and after filing of the petition.
 		 	3.  Additionally, the attorney shall, having served as GAL or separate counsel, serve in the same capacity in a sequential involuntary termination of parental rights case if appointed by the Kenton Family Court.
 	903.04.  Permanency Litigation Panel. 
 		a.  There shall be created by the approval of these Rules by the Supreme Court of Kentucky, a panel of attorneys (herein referred to as “Permanency Litigation Panel”) to serve as GALs who are entitled to serve as appointed counsel in Adoption, Dissolution of Marriage, Petition for Permanent Custody pursuant to KRS Chapter 403 or as Amicus Curiae in such proceedings. The number and initial membership of the Permanency Litigation Panel shall be decided after the application process described above in KCFLRP 903.03(b.) and are subject to removal by the Judges of the Kenton Family Court. Applications for the Permanency Litigation Panel shall be accepted year round. The obligations of the Permanency Litigation Panel are the same as the Roster members described above in KCFLRP 903.03(c.).
 		b.  Special Rules Concerning the Permanency Litigation Panel and Child Custody Litigation. The Court, in its discretion, shall decide how to best protect the interests of any child or children involved in custody litigation. The Court may, sua sponte, appoint a member of the Permanency Litigation Panel as Amicus Curiae to serve the interests of justice. Any party involved in custody litigation may move the Court for appointment of a GAL.
 		c.  Permanency Litigation Panel and Attorney's Fees. Persons appointed as GALs and Amicus Curiae shall be entitled to a reasonable fee.3  
3 3. There may be extraordinary cans in which a member of the Permanency litigation Panel will be required to work without expectation of reasonable compensation, in that situation a Judge of this Court should make note of this in the order of appointment.
 	903.05.  Joint Administrative Rules for Roster Membership and the Permanency Litigation Panel. 
 		a.  Role of Each Panel. As previously enumerated within this Rule, the role of each Panel shall be as follows:
 		 	1.  KRS 620 Guardian Ad Litem and Appointed Counsel Roster (“Roster”). These members shall serve as GAL and separate counsel pursuant to the provisions of KRS 620.100.
 		 	2.  Permanency Litigation Panel. These members shall serve as GAL entitled to serve as appointed counsel in Adoption, Dissolution of Marriage, Petition for Permanent Custody pursuant to KRS Chapter 403 or as Amicus Curiae in such proceedings.
 		b.  Vacancy. When a vacancy arises, notice of that fact shall be published through the auspices of the Northern Kentucky Bar Association. The vacancy chill be filled from among those candidates who timely submit a letter, assuring that the minimum requirements of these Rules are met, to the Kenton Family Court.
 		c.  Compensation. 
 		 	1.  Motions for compensation by Roster and Panel members shall be accompanied by an affidavit detailing: (A.) The statutory basis for appointment; (B.) The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and, (C.) That the action or proceeding has been concluded and date of disposition. In addition, where the appointment is made under KRS Chapters 620 and 625, Roster and Panel members' compensation shall not exceed the maximum fee authorized by KRS Chapters 620 and 625.
 		 	2.  The award of attorney's fees in accordance with the attached fee schedule shall be limited to members of the pertinent group which is eligible for appointment, to wit, either Roster or Permanency Litigation Panel members.
 		d.  Appointments. 
 		 	1.  In each Panel, the priority of appointments shall be given to those members who have already had appointments in cases involving the family which is again involved in litigation.
 		 	2.  The Family Court Judicial Secretary shall prepare schedules, setting forth the dates upon which regular court proceedings are to be held, that shall provide which members of the pertinent panel are to have appointments in new cases on those days.
 		 	3.  Appointments in paternity cases as GAL for putative fathers or mothers in prison or otherwise under incapacity shall be awarded to interested members of the Roster or Permanency Litigation Panel on a rotating basis.
 		e.  Kenton Family Court Advisory Committee. Herein referred to as the “Advisory Committee,” this group shall be created by the Kenton Family Court from among members of the Roster and the Permanency Litigation Panel; it shall consist of a Chairperson and four (4) other members and each shall serve a two (2) year term. Members may be reappointed or removed by the Kenton Family Court. Responsibilities of the Advisory Committee shall be to prepare or approve the education as mentioned in subsection “D” in addition to any other duties the Court shall assign.
 		f.  Accountability. The Kenton Family Court Judges shall preside over the accountability of the Roster and Permanency Litigation Panel members. The Court shall conduct an annual review of the Roster and Permanency Litigation Panel. The Court, in its discretion, may declare all memberships vacant and invite an application process to fill the membership. The Court may choose to meet with the individuals or groups of the Roster and Permanency Litigation Panel at its discretion.4  
4 4. The Kenton Family Court reserves the right to utilize alternative regimens from time to time in accountability efforts and the above mentioned methods are not exclusive.
 		g.  Fee Schedule. Rendition of services pursuant to appointment and compensated in accordance with these Rules will be taxed as costs of the proceeding. Failure to make payment, within a reasonable time, of any fee awarded, can, in the discretion of the Kenton Family Court, be sanctioned.
 	903.06.  Warning Order Appointments and Guardians Ad Litem for Prisoners and Persons of Unsound Mind. 
 		a.  All practicing attorneys who are licensed to practice law before the Supreme Court of Kentucky are eligible to apply for and be placed on a rotating list, maintained by the Judges of the Kenton Family Court pursuant to CR 4.07. Upon rendering the Warning Order Report as required by CR 4.07, the Warning Order Attorney shall be entitled to a fee, as authorized by the Kentucky Civil Rules, and as set forth within these Rules and be taxed as costs in the proceeding. Persons who are located by a Warning Order Attorney, who are eligible for the appointment of counsel under KRS Chapter 600 et. seq. and want the Warning Order Attorney to represent them, shall, absent extraordinary circumstances, have a lawyer appointed to act on their behalf in the pending litigation. These services shall be compensated pursuant to the provisions of KRS Chapter 600 et. seq.
 		b.  In ordinary civil cases, the rotating list of Warning Order Attorneys shall also serve as rotating list for appointments of GALs under CR 17.04 for prisoners and persons of unsound mind. In extraordinary civil cases, to wit, those for which there is a statutory fee for GALs and appointed counsel under the Kentucky Unified Juvenile Code, appointments pursuant to CR 17.04 will be made to an appropriate member of the Roster or the Permanency Litigation Panel.
 	903.07.  Modification. The provisions of the foregoing Rules are subject to modification, repeal, or alteration upon concurrence of all Judges on the Kenton Family Court and approval by the Chief Justice of the Kentucky Supreme Court.
 	903.08.  Guardian Ad Litem Fees. 
 		a.  This Court is responsible for approving Guardian ad Litem (GAL) fees for individuals appointed in Dependency, Neglect and Abuse (D.N.A.) cases (KRS 620.100), for cases in which a voluntary termination of parental rights occurs (KRS 625.041), in cases in which an involuntary termination of parental rights is sought (KRS 625.080), and in cases of adoption (KRS 199.470).
 		b.  Attorneys appointed in this role are entitled to attorney fees up to a maximum of $500.00. Pursuant to the Kenton Family Court's Local Rules, these attorneys are to bill at the rate of $100.00 dollars per hour.
 		c.  Attorney fee applications are submitted on form prepared by the Finance Cabinet., called FINGAL-1. In all cases in which an attorney has been appointed as a Guardian ad Litem and seeks payment for fees consistent with KRS 620.100, 625.041 or 625.080, a FINGAL-1 shall be submitted for payment no later than 6 months after the conclusion of the case.
 		d.  As to D.N.A. matters, this court announces the conclusion of each case and enters it on the docket sheet. Generally, a case is concluded upon completion of the Cabinet's work when children have not been removed from parental care, or when children are returned to parental care, or upon the awarding of permanent custody, or upon the change of the goal to adoption. Attorneys in these matters may submit FINGAL-1's throughout the progress of the case, but shall not submit a FINGAL-1 later than within 6 months of the case being concluded. The Court will not consider a FINGAL-1 submitted more than 6 months after the case being concluded.
 		e.  As to voluntary and involuntary termination of parental rights consistent with KRS 625.041 and 625.080, a FINGAL-1 shall be submitted within 6 months of a judgment being entered.
 		f.  Each FINGAL-1 shall be accompanied by an itemized statement regarding the work done on the case. Such statement shall include the date of the work, the description of the work, and the time spent on each item of work. This shall be attached to the FINGAL-1.
904.  Appeals. 
 	904.01.  In a Family Court matter over which Circuit Court has jurisdiction, any appeal shall proceed by the Rules of Civil Procedure to the Court of Appeals.
 	904.02.  If an appeal is from a proceeding in which there is only an audio recording, the appellant shall request from the Clerk of the Appeals Division a video stream recording of the proceedings to certify on appeal. There shall be a fee for the recording which is set by the Administrative Office of the Courts.
905.01  Confidential or Privileged Information. 
This rule applies to each and every case in the Kenton Family Court in which confidential or privileged documents are produced, filed, or introduced at trial. “Confidential or privileged documents” are any documents that include any information defined by KRE 506 (counselor-client privilege) or KRE 507 (psychotherapist-patient privilege), and private information that is protected by the federal HIPAA guidelines, including any information regarding medical care or payment history. In any such case, the parties shall comply with the following procedures:
 		a.  Except with the prior written consent of the Kenton Family Court, no privileged or confidential information shall be shown to, discussed with, or otherwise disclosed to any third party by any party or counsel for any purpose. “Third Party” includes any person other than the following:
 		 	1.  The counsel of record;
 		 	2.  Paralegals, associates and clerical staff of counsel;
 		 	3.  Expert witnesses engaged by the party.
 		b.  All parties to whom privileged or confidential information is disclosed are enjoined from using the same for any purpose other than the preparation for trial in this action.
 		c.  All privileged or confidential information described herein shall be designated as “confidential/privileged information” on the face of the document or item. If any privileged or confidential information is to be filed with the court, it shall be placed in an envelope marked “Confidential/Privileged” and sealed. It shall be the attorney's responsibility to seal the information and mark the envelope before filing.
 		d.  All parties are prohibited from copying any item containing privileged or confidential information without prior consent of the Court. It is the responsibility of each party and counsel to maintain privileged or confidential information in a secure and appropriate place and to restrict access to such material to persons permitted under this rule.
 		e.  All privileged or confidential information shall be returned to the Court at the close of the case and shall be sealed by the Clerk or the Court's staff.
 		f.  This rule shall continue in full force and effect after the completion of any case before the Kenton Family Court. The Court shall retain jurisdiction of this matter for all purposes relating to the provisions of this rule subsequent to the completion of the case and until such time as the parties have certified to the Court that the provisions of this rule have been fully complied with.
APPENDIX A

TABLE OF FAMILY COURT FORMS
Text

 FORM NUMBER FORM NAME RULE AOC-152 Uniform Child Support Order and/or Wage Benefit  701.09(b) AOC-237 Status Quo Order 107.02 AOC-238 Preliminary Verified Disclosure Statement 701.08(a) AOC-239 Final Verified Disclosure Statement 703.02 AOC-275.1 Domestic Violence Petition/Motion 401.01; Appendix B AOC-DNA-1 Juvenile Dependency, Neglect or Abuse Petition 601.02 AOC-DNA-2 Emergency Custody Order 601.02 AOC-DNA-2.1 Affidavit for Emergency Custody Order 601.02 AOC-DNA-2.2 Notice of Emergency Removal 601.02 AOC-DNA-3 Order, Temporary Removal Hearing 601.02 AOC-DNA-4 Order, Adjudication Hearing 601.02 AOC-DNA-5 Order, Disposition Hearing 601.02 AOC-DNA-6 Order, Permanency Hearing 601.02 AOC-DNA-9 Order, Permanent Custody 601.02 AOC-DNA-11 Financial Statement, Affidavit of Indigence, Request for Counsel and Order 601.02 AOC-DNA-12 Dependency, Neglect or Abuse Dispositional Report 603.01 AOC-JV-38 Affidavit and Beyond Control of Parent Evaluation Form 802.01(d) AOC-JV-38.1 Affidavit and Beyond Control of School Evaluation Form 802.01(c) AOC-JV-41 Affidavit and Truancy Evaluation Form 802.01(b) AOC-JV-49 Notice of Juvenile Rights and Consequences for Status Offenders 805.02 AOC-JW-39 Pre-Adjudicative Detention Criteria 802.01(e) AOC-JW-40 Preliminary Inquiry Formal/Informal Processing Criteria and Recommendations 802.01(a) AOC-JW-40.1 Unsuccessful Diversion Agreement 802.01(a) Model Time-Sharing/Visitation Guidelines 704.02; Appendix C NOTICE: THESE FORMS ARE SET FORTH WITH THE UNDERSTANDING THAT THESE FORMS DO NOT FURNISH LEGAL ADVICE AND ARE NOT A SUBSTITUTE FOR LEGAL ADVICE. THE SERVICES OF AN ATTORNEY SHOULD BE EMPLOYED IN CONNECTION WITH THE USE OF THESE FORMS. NON-ATTORNEYS ARE CAUTIONED AGAINST USING THESE FORMS ON BEHALF OF OTHERS OR OTHERWISE USING THESE FORMS IN A MANNER WHICH MIGHT BE CONSIDERED THE UNAUTHORIZED PRACTICE OF LAW.
Click to view table.

APPENDIX B

TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL   SIXTEENTH JUDICIAL CIRCUIT AND DISTRICT   KENTON COUNTY
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases. Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance In eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing Judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within two hours of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-four Hour Accessibility. 
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
The Circuit Court Clerk and any Deputy Circuit Court Clerk.
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Any local police officer, sheriff's deputy, clerk, or deputy clerk is authorized to take domestic violence petitions and administer oaths to petitioners after regular business hours and weekends.
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The Family Court Judges shall alternate every week as to who is “on duty.” The Clerk or Deputy Clerk shall present the petition electronically to the Judge on duty and, if the on duty Family Court Judge cannot be reached within one hour, present the petition electronically to all District and Circuit Court Judges.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The Family Court Judge on call.
 	E.  Petitions will be reviewed within one hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
III.  Assignment of Cases. 
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the District Court Domestic Violence Docket.
 	D.  The schedule for hearings on protective orders is as follows: 
Family Court, Second Division: Wednesday at 9:00 a.m., every other week.  Family Court, Fifth Division: Wednesday at 9:00 a.m., every other week.  District Court, All Divisions: Monday at 10:30 a.m., every week.
Other dates may be scheduled periodically by the Courts as needed due to holidays, large dockets, etc. These dates shall be noticed in advance by the Court Judicial Secretary and shall be posted on the Courthouse monitors.
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings. 
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
The district clerk's office. The party wishing to file a contempt motion shall fill out the motion located in the district clerk's office. This motion will be presented to a Family Court Judge along with the file for review.
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.

APPENDIX C

STANDARD HOLIDAY/VACATION PARENTING SCHEDULE AND   MODEL TIME-SHARING/VISITATION GUIDELINES
Text
This Standard Holiday/Vacation Parenting Schedule shall be used as a guideline to form an agreement between the parties. It shall not be used as a default schedule; however, it should be used as a foundation for establishing an agreement between the parties. The schedule ordered by the Court may or may not contain all of the elements of this Schedule or the Model Time-Sharing/Visitation Guidelines appended to the FCRPP and included in this Appendix C.

 HOLIDAYS EVEN # YEARS ODD #  YEARS AS AGREED, OR New Year's Holiday *. The Kenton Family Court reserves the right to utilize alternative regimens from time to time in accountability efforts and the above mentioned methods are not exclusive. Mother Father 12/31, 6:00 p.m.-1/1, 7:00 p.m. Martin Luther King Day Father Mother Sun., 6:00 p.m.-Mon., 7:00 p.m. President's Day Mother Father Sun., 6:00 p.m.-Mon., 7:00 p.m. Easter Father Mother Sat., Noon-Sun., 7:00 p.m. Memorial Day Mother Father Sun., Noon-Mon., 7:00 p.m. Fourth of July Father Mother 7/4, 9:00 a.m.–10:30 p.m. Labor Day Mother Father Sun., Noon–Mon., 7:00 p.m.  Halloween Father Mother 5:00 p.m.–8:30 p.m. Thanksgiving Mother Father Weds., 6:00 p.m.–Fri., 7:00 p.m.  Christmas Eve Father Mother 12/23, Noon–12/24, 10:00 p.m. Christmas Day Mother Father 12/24, 10:00 p.m.–12/26, 6:00 p.m. Kwanzaa Father Mother 1st night, 5:00 p.m.–9:30 p.m. Rosh Hashanah Eve Mother Father 5:00 p.m.–9:30 p.m. Rosh Hashanah Day Father Mother 9:00 a.m.–7:00 p.m.  Yom Kippur Eve Mother Father 5:00 p.m.–9:30 p.m. Yom Kippur Day Father Mother 9:00 a.m.–7:00 p.m.  Passover (1st Night) Mother Father 5:00 p.m.–9:30 p.m. Hanukkah (1st Night) Father Mother 6:00 p.m.–8:30 p.m. Mother's Day Mother Mother 10:00 a.m.–7:00 p.m. Father's Day Father Father 10:00 a.m.–7:00 p.m. Child's Birthday (School) Father Mother 5:30 p.m.–8:30 p.m. Child's Birthday (No School) Father Mother 10:00 a.m.–8:30 p.m.
Click to view table.
In the event of a conflict, the following is the order of precedence: 1. Holidays; 2. Extended periods; 3. Weekends; and 4. Midweek days.
Model Time-Sharing/Visitation Guidelines
The following schedules are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents may or may not be what these guidelines suggest.
 	1.  The time-sharing/visitation schedule set by the court for holidays, school breaks and summer break should control over regularly scheduled time-sharing/visitation time, even if this allows successive time-sharing/visitation periods.
 	2.  The parent exercising time-sharing/visitation should be responsible for timely picking up the child(ren) at the beginning of the time-sharing/visitation period and returning the child(ren) in a timely manner at the end of the time-sharing/visitation period.
 	3.  Times in a time-sharing/visitation schedule should be set in the time zone where the child primarily resides.
 	4.  For time-sharing/visitation times pertaining to school holidays, whether in a formal school or home-schooled, the school holidays where the child(ren) primarily resides should apply.
 	5.  Each parent should provide to the other parent contact numbers and addresses (unless a domestic violence order is in effect) where the child(ren) can be located during their scheduled time-sharing/visitation time.
 	6.  The parent exercising time-sharing/visitation should be given a minimum of every other weekend as time-sharing/visitation time with the child(ren) and one midweek overnight time-sharing/visitation. The parent having such time-sharing/visitation should be responsible for delivering the child(ren) to school, child care, or the other parent's home as specifically ordered by the court or agreed to by the parents.
 	7.  Holidays
 		a.  If a holiday is celebrated on a Monday following a parent's regularly scheduled time-sharing/visitation, then that parent should be permitted to extend parenting time until 6:00 p.m. on the holiday, unless the parents agree otherwise.
 		b.  Other holidays
 		 	i.  Parent exercising time-sharing/visitation
 		 		1.  During the first full year after divorce/custody proceedings have been filed, the non-residential parent should have time-sharing/visitation scheduled as follows:
 		 		 	a.  New Year's Day and July 4th from 8:00 a.m. until 6:00 p.m.
 		 		 	b.  Thanksgiving, beginning at 6:00 p.m. the day school ends until 3:00 p.m. Thanksgiving Day.
 		 		 	c.  Christmas/Winter Break, beginning at 6:00 p.m. the day school ends until noon on December 25.
 		 		 	d.  Holidays not listed that are of special interest to the family should be assigned to the non-residential parent in time amounts similar to those in a, b and c above.
 		 		2.  Holiday time not scheduled above to the parent exercising time-sharing/visitation should be with the other parent.
 		 		3.  Mother's Day and Father's Day, regardless of any conflict with the above proposed schedule, should be spent with the appropriate parent from 8:00 a.m. until 6:00 p.m.
 		 		4.  Fall Break or Spring Break, as allowed by the child(ren)'s school calendar, should be scheduled for the parent with whom the child(ren) primarily resides in the first full year after the divorce/custody proceedings are filed from 6:00 p.m. the day school ends until 6:00 p.m. the following Friday. If school breaks are longer than one week due to the school schedule, the parent with whom the child(ren) primarily resides should be scheduled for the first half of the break and the other parent should be scheduled for the last half.
 		 		5.  Summer Break should be scheduled to allow the parent exercising time-sharing/visitation a minimum of two periods of two consecutive weeks during the Summer Break. Each parent should provide the time periods he or she desires to the other parent before the end of the school year, or at least 60 days in advance of the requested time. If a child(ren) must attend summer school in order to pass to the next grade, summer time-sharing/visitation should not prevent school time.
 		 		6.  Birthdays: Unless the birthday falls on a regularly scheduled time-sharing/visitation day, the parent exercising time-sharing/visitation should be scheduled for birthday time from 5:00 p.m. until 8:00 p.m. If it is a regular day of the parent exercising time-sharing/visitation where the child(ren) does not primarily reside, the other parent should have birthday time from 5:00 p.m. until 8:00 p.m.
 		 	ii.  Alternating years: For each year thereafter, the time-sharing/visitation set out above should alternate between the parent with whom the child(ren) primarily resides and the parent exercising time-sharing/visitation.
 	8.  Waiting/Tardiness/Cancellations 
 		a.  In the event either parent will be more than 30 minutes late, due to reasonable unforeseen circumstances, to pick up the child(ren), he or she should provide direct notice to the other parent or a designated third party and make suitable arrangements for exchange of the child(ren).
 		b.  If time-sharing/visitation is missed through no fault of the parent, and reasonable notice has been given, that time should be made up, if reasonable to do so.
 		c.  If the child(ren) is ill, the parent who has the child should give 24-hour notice, if possible, to allow for appropriate plans to be made.
 	9.  Transportation: The parents should transport the child(ren) in a safe manner, which includes utilizing the appropriate child restraint systems and not driving under the influence of intoxicants.
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RULE 1.  INTRODUCTION/ADMINISTRATIVE  PROCEDURE.
Text
A.  The jurisdiction of the Family Court shall include those cases set forth in KRS 23A.100 and KRS 23A.110.  
B.  Any appeal from Family Court shall proceed by the Rules of Civil Procedure to the Court of Appeals, pursuant to KRS 22A.020. 
C.  These rules shall be cited as C.F.R.P.
D.  These rules shall be effective thirty (30) days after approval of the Kentucky Supreme Court.
RULE 2.  COURT SCHEDULING/MOTION HOUR I PROCEDURES FOR FILING.
Text
A.  The following weekly schedule shall commence on June 2, 2011, for all cases before the Campbell County Family Court.

 Monday 9:00 a.m. – 4:00 p.m. Open Docket 1:00 p.m. – 4:00 p.m. Certified mediators available Tuesday 9:00 a.m. – 4:00 p.m. Paternity and Child Support (set by CCCSO) Wednesday 9:00 a.m. – 4:00 p.m. Dependency, Neglect, and/or Abuse (set through juvenile clerk by Court secretary or case specialist)  Thursday 9:00 a.m. – 10:30 a.m. Open Docket 10:30 a.m. – 12:00 p.m. Domestic Violence  3:00 p.m. – 4:00 p.m. Juvenile Status Offense (set through district juvenile clerk by Court secretary or case specialist) Friday 9:00 a.m. – 4:00 a.m. Open Docket
Click to view table.
RULE 3.  ADOPTION/TERMINATION OF PARENTAL RIGHTS.
Text
A.  In Termination of Parental Rights cases, separate case numbers shall be assigned and separate filing fees shall be paid in accordance with FRCPP 32(2). The guardian ad litem fee shall be paid in accordance with KRS 625.041(2).
B.  The fee for any guardian ad litem shall be paid at the conclusion of the case. 
C.  No request for final hearing shall be made prior to the filing of the state child protective service agency report and the guardian ad litem report, if any.
D.  Final paperwork, including a draft of the Notice of Hearing, for all adoption proceedings shall be submitted to the Court for review prior to a hearing date being scheduled.
RULE 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY.
Text
A.  Pursuant to KRS 23A.100, domestic violence and abuse proceedings will be heard in Family Court (every Thursday morning generally), subsequent to the issuance of an Emergency Protective Order in accord with the Domestic Violence Protocol for the 17th Judicial Circuit.1  
1 1. See Appendix A. This Protocol is incorporated herein by reference as if set out fully.
B.  Domestic Violence Petitions should be filed with the District Court Clerk at 600 Columbia Street, Newport, between the hours of 8:00 a.m. and 4:00 p.m. Monday through Friday, or after hours with any Campbell County police agency.  If an Emergency Protective Order is issued, a hearing will be scheduled for Thursday morning the following week before the Family Court Judge.  All contempt motions filed by the parties shall be heard in the Family Court, while all criminal violations of an Emergency Protective Order or a Domestic Violence Order shall be heard in District Court.
C.  Any person filing a petition for an Emergency Protective Order shall advise the Court of any dissolution or custody proceeding involving the children of the parties.
RULE 5.  PATERNITY.
Text
A.  Petitions and/or motions for custody of or parenting time with a minor child may be filed in an active paternity case.  Pursuant to FCRPP 14(3), the Court reserves the right to transfer the custody, parenting time, or support matters in the paternity action to a civil custody proceeding on the open docket.  Such a transfer may require the Court to order that the appropriate filing fee be paid by the moving party, unless the movant is proceeding in forma pauperis.
RULE 6.  DEPENDENCY NEGLECT AND ABUSE.
Text
A.  DNA Petition — All petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the Campbell County Attorney, who shall check the petition for legal sufficiency.   If the petition is rejected by the county attorney, it shall be submitted to a Family Court Judge for determination of legal sufficiency.   If the Judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the petition shall be dismissed.   If the petition is approved, the Assistant County  Attorney or Judge, as appropriate, shall initial the petition for filing.   A copy shall be distributed to the Assistant County Attorney assigned to prosecute dependency  actions and the original shall be filed with the Office of the Campbell Family Court Clerk. 
Any petition filed with this Court shall comply with the following conditions: 
 		1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction;  and, 
 		2.  Full information concerning the child's parents and their address(es).  The petitioner shall make diligent efforts to locate the child's parents, including but not limited to, initiating contact with the Child Support Division of the Campbell County Attorney's Office.  
B.  It shall be the responsibility of the County Attorney, Public Defender, and/or a named, authorized representative of the Public Defender, or private counsel, to obtain access and make any necessary copies of any and all juvenile case files. 
C.  Any juvenile involved in a dependency, abuse, and/or neglect action or status offense, age fourteen (14) and under, who has been charged with a public offense against family members but which has been amended to a status offense or dependency, neglect and abuse case by the district court, may, with the acquiescence of the Family Court Judge, come before the Family Court.  All other juveniles with pending public offenses shall appear in District Court for the public offense, as well as any status offense.
D.  In juvenile adjudication proceedings, it shall be the responsibility of the county attorney to consult with the Cabinet for Health and Family Services (CHFS) prior to signing any Agreed Orders.  Representatives from the CHFS shall not sign Agreed Orders.  In addition, the CHFS shall confer with the County Attorney in order to issue subpoenas.
E.  Pursuant to FCRPP 19, a request for an Emergency Custody Order can be made to the Court on AOC  DNA-2.1.   A request for an Emergency Custody Order may be submitted to the Cabinet Central Intake at 859-292-6550, fax 859-292-6400, or email chfsnbsrci@ky.gov , prior to being considered by the Court.
When a dependency, neglect, or abuse action is commenced, or a Temporary Removal Hearing has been held and further proceedings are required, this Court may appoint an attorney or a guardian ad litem to represent the minor child, parent(s),  and/or custodian(s) of the minor child.  Said appointment for parents and/or custodian is contingent upon the party's submission of an Affidavit of Indigency with this Court within seven (7) days from the date the Order is entered.  Should the party not qualify as indigent, said party shall be responsible for reimbursement of any and all attorney fees incurred by the appointed counsel.
F.  In regard to Temporary Removal Hearings, the following shall apply: 
 	1.  The Court Clerk shall notify all relevant parties and attorneys that an Emergency Custody Order has been entered if the Temporary Removal Hearing is set within twenty-four (24) hours of the Order being entered.
 	2.  In situations where time is of the essence, faxed copies of Emergency Custody Orders and/or Petitions shall constitute sufficient notice when being sent to guardians ad litem, the CHFS, counsel for parents, county attorneys, the Director of Pupil Personnel, any and all school and/or educational facilities, and/or the complaining witness(es). 
RULE 7.  DOMESTIC  RELATIONS  PRACTICE.
Text
A.  At the time the Verified Petition for Dissolution is filed pursuant to KRS 403.150, a Preliminary Financial Disclosure Statement (form AOC-238) shall be exchanged pursuant to FCRPP 2(3).  A response to the petition shall be filed within twenty (20) days after service of the petition and financial disclosure affidavit. 
B.  Counsel and/or pro se litigants shall contact the Family Court staff for any necessary pretrial dates. A brief hearing will be held at the pretrial, and if necessary, a hearing date shall be granted. Parties will receive a Trial Order at the pretrial hearing. The Court reserves the right to cancel or postpone a scheduled trial or hearing for failure to file the requisite memorandums as ordered in any Trial Order.
C.  It is the policy and request of the Family Court to use the terms “shared parenting” and “parenting time.”
D.  Pursuant to FCRPP 3(5), families involved in a contested custody or dissolution proceeding where there are minor children may be ordered to participate in the Families in Transition (FIT) program. Information regarding FIT providers may be obtained from the Family Court staff.
 	1.  In the event the Court orders the parties to attend FIT, the parties must register for the program within  sixty (60) days. 
 	2.  Failure to attend FIT may result in delay of Court action and/or the assessment of costs or attorney's fees, or any other appropriate sanctions for contempt of court. Furthermore, any party not designated as the primary residential custodian may be denied visitation with the minor child(ren) until the party files a certificate indicating completion of the FIT program.
E.  Pursuant to FCRPP 2(6)(a), all parties to any proceeding (including post-decree), except as provided under KRS 403.036 may be ordered to participate in mediation.
 	1.  If the parties are ordered by the Court to attend mediation, but are unable to resolve all issues through mediation, they shall contact the Court within ten (10) days to schedule a case management conference. At least seven (7) days prior to the conference, each party shall file any related motions, stipulations, or agreements reached as a result of the mediation. In the event of failure of a party or parties to appear at the conference, the Court may, in accordance with its order, conduct a hearing in which proof may be taken or the case dismissed as the Court may determine appropriate.
 	2.  Mediators will, to the extent possible, be available at a reduced rate during the Open Docket on Monday afternoons from 1:00 p.m. until 4:00 p.m.
F.  Pursuant to FCRPP 9, the parties may refer to the FCRPP Model Time Sharing/Visitation Guidelines as a guideline in deciding minimum parenting time.2  
2 2. See Appendix B.
G.  In the event of a Final Hearing, Findings of Fact and Conclusions of Law and the Decree of Dissolution shall be prepared by counsel, and a “prepared by” designation included on all documents.
 	1.  One (1) additional copy of the Findings of Fact and Conclusions of Law and the Decree of Dissolution shall be presented to the Court immediately before a final hearing. 
H.  CHILD SUPPORT 
 	1.  Pursuant to FCRPP 9, any motion for child support and any response thereto shall be accompanied by a Kentucky Child Support Guideline Worksheet and an affidavit regarding the pertinent facts attached thereto.  All child support orders shall be in strict compliance with the guidelines, unless shared parenting time exceeds forty percent (40%).  All child support shall be paid by wage assignment. Any dispute may be referred to mediation.
 	2.  A child support worksheet shall be attached to all orders and agreements where child support has been ordered by this Court and/or agreed to by parties in a case that is before this Court. In the event the parties have, by agreement or otherwise, deviated from the Kentucky Child Support Guidelines, a statement explaining the reason for said deviation shall be included in the order. 
 	3.  Incases where shared parenting exceeds forty percent (40%), the Court in its discretion may apply the “Colorado Rule.”3  
3 3. See Appendix C.
I.  POST-DECREE  LITIGATION
 	1.  All post-decree motions in cases that have been inactive for a period of six (6) months or more shall be assessed a re-opening fee of $50.00 upon the filing of the motion.  The Court reserves the right to postpone or cancel any related hearing date for failure to pay said re-opening fee.  FCRPP 14(1).
RULE 8.  STATUS  OFFENSES.
Text
There are currently no local rules related to Status Offense cases.  For uniform statewide rules of procedure see FCRPP 37 through 44. 
RULE 9.  MISCELLANEOUS.
Text
A.  Personal Identifiers. All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, and 407 by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.   As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
APPENDIX A.
TWENTY-FOUR HOUR ACCESSIBILITY TO  PROTECTIVE ORDERS AND LOCAL JOINT  JURISDICTION PROTOCOL 17th JUDICIAL CIRCUIT AND DISTRICT CAMPBELL COUNTY
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted, Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter, If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-Four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Campbell County Circuit Court Clerk and Deputy Clerks
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Any Law Enforcement handling the matter, including the Kentucky State Police.
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following: 
The Clerk shall deliver the appropriate documents to the Family Court Judge for consideration and action thereof. If the Family Court Judge is unavailable, the Clerk shall seek the consideration of a District Judge. If the District Court Judges and/or Family Court Judge are unavailable, the Clerk should call a non-Family Court Circuit Judge.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The on-call Judge1  
1 1The duties as on-call Judge shall be rotated among the Family Court Judge and each District Court Judge.  The on-call Judge shall handle all ECO, EPO, Juvenile Detention issues, Bonds, Arrest and/or Search Warrant. shall be contacted to consider the petition. If a protective order is issued, the Clerk shall docket the case pursuant to section C above.
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  If an EPO or TIPO is issued, the Clerk shall docket the case in the Protective Order session of the Family Court. The District Court Judges will share a percentage of the EPO and TIPO hearing dates with the Family Court Judge. For one (1) year the District Court Judges will handle the hearings for both EPOs and TIPOs for two (2) weeks out of six (6) weeks in an eight (8) week cycle. The Family Court Judge will handling the remaining hearing dates for all EPOs and TIOPs. All Campbell County Judges have agreed to review this protocol at the end of one (1) year to determine if any changes are needed based in value of cases heard during the Protective Order docket.
 	D.  The schedule for hearings on protective orders is as follows:
Every Thursday from 10:30 a.m. to 12:00 p.m.
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Before a civil contempt motion can be filed with the clerk's office the movant must have the request review by the Campbell County Attorney's Office at 4 West 4th Street, Suite 200, Newport, KY 41071 to determine if the allegations are civil or criminal in nature.
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
The undersigned hereby acknowledge that all general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
Appendix B.
FCRPP MODEL TIME-SHARING/VISITATION  GUIDELINES
Text
The following schedules are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time sharing/visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest.
 	1.  The time-sharing/visitation schedule set by the court for holidays, school breaks and summer break should control over regularly scheduled timesharing/visitation time, even if this allows successive timesharing/visitation periods.
 	2.  The parent exercising time-sharing/visitation should be responsible for timely picking up the child(ren) at the beginning of the timesharing/visitation period and returning the child(ren) in a timely manner at the end of the time-sharing/visitation period.
 	3.  Times in a time-sharing/visitation schedule should be set in the time zone where the child primarily resides.
 	4.  For time-sharing/visitation times pertaining to school holidays, whether in a formal school or home-schooled, the school holidays where the children) primarily resides should apply.
 	5.  Each parent should provide to the other parent contact numbers and addresses (unless a domestic violence order is in effect) where the child(ren) can be located during their scheduled time-sharing/visitation time.
 	6.  The parent exercising time-sharing/visitation should be given a minimum of every other weekend as time-sharing/visitation time with the child(ren) and one midweek overnight time-sharing/visitation. The parent having such time-sharing/visitation should be responsible for delivering the child(ren) to school, childcare, or the other parent's home as specifically ordered by the court or agreed to by the parents.
 	7.  Holidays.
 		a.  If a holiday is celebrated on a Monday following a parent's regularly scheduled time-sharing/visitation, then that parent should be permitted to extend parenting time until 6:00 p.m. on the holiday, unless the parents agree otherwise.
 		b.  Other holidays. 
 		 	i.  Parent exercising time-sharing/visitation
 		 		1.  During the first full year after divorce/custody proceedings have been filed, the non-residential parent should have time- sharing/visitation scheduled as follows:
 		 		 	a.  New Year's Day and July 4th from 8:00 a.m. until 6:00 p.m.
 		 		 	b.  Thanksgiving, beginning at 6:00 p.m. the day school ends until 3:00 p.m. Thanksgiving Day.
 		 		 	c.  Christmas/Winter Break, beginning at 6:00 p.m. the day school ends until noon on December 25. 
 		 		 	d.  Holidays not listed that are of special interest to the family should be assigned to the nonresidential parent in time amounts similar to those in a), b) and c) above.  
 		 		2.  Holiday time not scheduled above to the parent exercising time-sharing/visitation should be with the other parent.
 		 		3.  Mother's Day and Father's Day, regardless of any conflict with the above proposed schedule, should be spent with the appropriate parent from 8:00 a.m. until 6:00 p.m.
 		 		4.  Fall Break or Spring Break, as allowed by the child(ren)'s school calendar, should be scheduled for the parent with whom the children) primarily resides in the first full year after the divorce/custody proceedings  are filed from 6:00 p.m. the day school ends until 6:00 p.m. the following Friday. If school breaks are longer than one week due to the. School schedule, the parent with whom the child(ren) primarily resides should be scheduled for the first half of the break and the other parent should be scheduled for the last half.
 		 		5.  Summer Break should be scheduled to allow the parent exercising time-sharing/visitation  a minimum of two periods of two consecutive weeks during the Summer Break. Each parent should provide the time periods he or she desires to the other parent before the end of the school year, or at least 60 days in advance of the requested time. If a child must attend summer school in order to pass to the next grade, summer time-sharing/visitation should not prevent school time.
 		 		6.  Birthdays: Unless the birthday falls on a regularly scheduled time-sharing/visitation  day, the parent exercising time- sharing/visitation should be scheduled for birthday time from 5:00 p.m. until 8:00 p.m. If it is a regular day of the parent exercising timesharing/visitation  where the children) does not primarily reside, the other parent should have birthday time from 5:00 p.m. until 8:00 p.m.
 		 		ii.  Alternating years: For each year thereafter, the timesharing/visitation set out above should alternate between the parent with whom the child(ren) primarily resides and the parent exercising time-sharing/visitation
8.  Waiting/Tardiness/Cancellations. 
 	a.  In the event either parent will be more than 30 minutes late, due to reasonable unforeseen circumstances, to pick up the child(ren), he or she should provide direct notice to the other parent or a designated third party and make suitable arrangements for exchange of the child(ren). 
 	b.  If time-sharing/visitation is missed through no fault of the parent, and reasonable notice has been given, that time should be made up, if reasonable to do so.
 	c.  If the child(ren) is ill, the parent who has the child should give 24-hour notice, if possible, to allow for appropriate plans to be made.
9.  Transportation: The parents should transport the child(ren) in a safe manner, which includes utilizing the appropriate child restraint systems and not driving under the influence of intoxicants.
APPENDIX C.
COLORADO METHOD
Text
The Colorado Method may be applied to determine child support in true parenting situations, which for Campbell County Family Court is defined as physical custody for at least 40% of the time.  The formula utilizes the percentage of shared parenting and the child support guidelines. It is applied as follows:
 	(1)  Add both parents' gross monthly income to determine the total child support from the KY Child Support Guideline (line 7).  Then multiply that figure by 1.5 to determine the new total child support.
 	(2)  Multiply that figure by the parents' proportionate income (for example, if dad brings in 75% of the total monthly income, multiply by 75% for dad and 25% for mom) to determine each “child support obligation.”
 	(3)  Then multiply each parent's child support obligation from the above paragraph 2 by the percentage of “shared parenting” (for example, if mom has the child 9 out of 14 nights, multiply her figure by 64% and multiply dad's figure by 36%) and then SUBSTRACT that number from the figures determined in paragraph 2 to determine each parent's new net child support obligation. 
 	(4)  Then, subtract the lower net child support figure (mom's) from the higher (dad's) to determine actual child support from one parent (dad) to the other (mom).  (If neither parent pays health insurance or childcare, then this is the final child support obligation.)
 	(5)  If one or both of the parent's pays for health insurance and/or childcare, then continue.  Add together what is paid from either parent for health insurance and childcare monthly. That total is multiplied by the percentage each parent's income.  The party with the child support obligation above subtracts what their percentage is from what they pay directly to the provider to determine if they have an overpayment for those expenses.  If there is an overpayment, then it is subtracted from the child support obligation.  If there is no overpayment, then it is added to the child support obligation.

 COLORADO METHOD SIMPLE APPLICATION Dad's Monthly Income = $3,000.00 Mom's Monthly Income = $1,000.00  Total Monthly Income = $4,000.00 Child Support per Guidelines  $571 Multiplier  x 1.5  $856   Mom (25%) $214   Dad (75%) $642 Mom's x% of shared parenting (64%) = $137  Dad's x% of shared parenting (36%) = $231  Subtract:        $214 $642 -137  -231 Mom   $ 77  Dad  $411 Subtract: Dad $411 Mom $ 77 Net Child Support Obligation $334  per month from Dad to Mom
Click to view table.

 Application of Colorado Rule re: Child Support Obligation  In this case, Dad makes $1,646.67 per month, and Mom makes minimum wage. Dad pays $162.71 per month for the child's insurance; and Mom pays $43.33 per month for daycare. Each parent has the child 7 out of 14 nights. Dad's Monthly Income = $1,646.67 Mom's Monthly Income = $1,256.67  Total Monthly Income = $2,903.34  Child Support per Guidelines= $455.00  (line 7 from  Child Support Worksheet)  Multiplier = 1.5 Subtotal = $682.50 Mom's % of income (43.28 %) =  $295.39  (43.28% x $682.50) Dad's % of income (56.72 %) =  $387.11  (56.72% x  $682.50) Mom's% of shared parenting (50%) = $147.70   (50% X  $295.39)  Dad's% of shared parenting (50%) =   $193.56   (50% X  $387.11)    Subtract:        $295.39    $387.11   -$147.70 - $193.56 $147.69 (Mom)  $193.55 (Dad) Subtract: Dad   $193.55 - Mom $147.69  $45.86  Dad Subtotal
Click to view table.

 Dad pays insurance:    $162.71/month Mom pays childcare: $ 43.33/month $206.04  Dad's % of ins/childcare  $116.87 ($206.04 X  56.72%) Mom's % of ins/childcare $ 89.17 ($206.04 X    43.28% ) Subtract $162.71 What Dad Pays Directly to Provider - $116.87 Dad's % of ins/childcare  - $45.84 Dad's overpayment - $45.84 (Dad's overpayment for ins/childcare) + $45.86 (Dad's Subtotal) $ 0.02 Dad's Child Support Obligation to Mom Therefore, Dad's child support obligation to Mom is $0.02
Click to view table.
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RULE 1.  INTRODUCTION/ADMINISTRATIVE  PROCEDURE
101.  Preface.
Text
These are the Uniform Rules of Practice and Procedure of the 18th Judicial Circuit Family Court, including Harrison, Pendleton, Nicholas, and Robertson Counties. These rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr), and the Kentucky Rules of Civil Procedure (CR). These rules shall be operative only in the 18th Judicial Circuit Family Court. All prior rules adopted in the 18th Judicial Circuit Family Court are hereby rescinded.
102.  Effective Date.
Text
These rules shall be effective thirty (30) days after approval by the Supreme Court of Kentucky.
103.  Citation.
Text
These Rules shall be cited as 18 J.C.FCR.
RULE 2.  COURT SCHEDULING/PRACTICE AND PROCEDURE
201.  Regular Motion Hour Schedule.
Text
A.  Pendleton County Family Court
Motion hour for Pendleton County will be held the first (1st) and third (3rd) Mondays of the month with motions heard as follows:
9:00 – Civil Actions 
10:00 – Domestic Violence 
11:00 – Child Support
1:30 – Juvenile Cases
B  Harrison County Family Court
Motion hour for Harrison County will be held the first (1st) and third (3rd) Wednesdays of the month with motions heard as follows:
9:00 – Civil Actions 
10:00 – Domestic Violence 
1:00 – Child Support
1:30 – Juvenile Cases
C.  Robertson County Family Court
Motion hour for Robertson County will be held the first (1st) and third (3rd) Tuesdays of the month at 10:00 AM. All matters will be set at this time.
D.  Nicholas County Family Court
Motion hour for Nicholas County will be held the first (1st) and third (3rd) Tuesdays of the month with motions heard as follows:
1:00 PM – all civil, domestic violence, and child support actions 
1:30 PM – juvenile matters
E.  General Information Concerning Scheduling
 	(1)  In all counties the juvenile docket will be called as follows: 1) adoptions, 2) any case involving a person held in custody that has been transported to Court, 3) juvenile status cases, 4) all other matters.
 	 (2)  There will be no motion hour during any scheduled Judicial College, if the courthouse is closed for any reason (i.e. holiday or inclement weather), or if the Family Court Judge is not available. In the event that there is no regular motion hour, all motions scheduled for that date shall be automatically passed to the next regularly scheduled motion hour in that respective county. The Court will observe the Commonwealth of Kentucky state holiday schedule and may reset a regular docket day in the event that the date would otherwise fall on a state holiday. 
 	 (3)  All motions shall be filed in the Office of the Circuit Court Clerk by the close of business, no later than ten (10) days prior to the scheduled motion hour. If the filing deadline falls on a holiday, or falls on a day when the Circuit Court Clerk’s Office in that respective county is closed, then all motions shall be filed by the close of the next business day. Any urgent matters may be set after the expiration of the filing deadline only with the permission of the Court. In all cases, the party filing the motion must provide notice to the opposing party. A matter will not be heard if the opposing party is not provided with reasonable notice.
204.  Contested Motions.
Text
Any motion requiring a hearing in excess of fifteen minutes may be set for a special hearing time outside of the regular motion hour docket. A party shall request a hearing time by filing a motion to schedule a hearing, and by noticing the scheduling motion for hearing on the regular motion hour docket. 
A)  In any contested hearing all parties shall disclose and identify, ten days prior to the hearing date, any expert witnesses that they intend to call as a witness, and shall provide a list of all other witnesses that may be called to testify. At least ten days prior to the hearing date, the parties shall also produce and exchange any documents, correspondence, media, photographs, recordings or videos that they intend to submit as exhibits.
B)  A child’s school records shall be included as an exhibit in any contested hearing for custody or timesharing wherein the result could cause a change of the child’s school.
205.  AOC Forms.
Text
In any matter in which a form is provided by the Administrative Office of the Courts, a party may utilize the form. However, forms are not required and matters may be presented in any manner that is in compliance with the FCRPP.
206.  Guardian Ad Litems and Friends of the Court.
Text
A)  The Court may utilize Friends of the Court in civil (cases labeled “CI”) and domestic matters (cases labeled “D”). Any licensed attorney, in good standing with the Kentucky Bar Association, may submit their name for appointment as a Friend of the Court to be included on the Court’s rotating appointment list. Any provider of professional services, licensed and insured pursuant to applicable law in the professional’s respective field may submit their name for appointment as a Friend of the Court when appropriate. This may include, but is not limited to, private investigators, counselors, or medical professionals who believe that the Court may have need of their services and recommendations in a civil or domestic case. Any Friend of the Court that makes recommendations or reports to the Court shall be subject to cross examination. The terms of the appointment shall be set out in the Court’s Order appointing. Payment of Friends of the Court will be the responsibility of the parties. Terms of payment will be set at the time of appointment. Any Friend of the Court must be willing to accept payment at a discounted rate in appropriate cases.
B)  The Court may utilize a Guardian Ad Litem to represent a child or children in civil matters (cases labeled “CI”) and domestic matters (cases labeled “D”). The Court will appoint any licensed attorney, in good standing with the Kentucky Bar Association, who is included on the “Friend of the Court” appointment list. A guardian ad litem will perform the services of an attorney, shall not make recommendations, and will not be called as a witness in the case.
C)  The Court shallappoint a Guardian Ad Litem to represent unmarried infants in juvenile cases (cases labeled “J”), persons of unsound mind, or adult prisoners named as defendants or respondents. The Court’s rotating appointment list for Guardians Ad Litem in juvenile matters shall be separate from the list utilized for Friends of the Court. The Court will also utilize this list to appoint representatives for indigent parents in juvenile cases and warning order attorneys.
 	1)  Any licensed attorney in good standing with the Kentucky Bar Association may be appointed if that attorney has completed the AOC approved Guardian Ad Litem training. 
 	2)  The appointment is to be made, and compensation paid, according to applicable statute.
 	 3)  The Guardian Ad Litem shall file an Answer on behalf of their client.
 	4)  The failure of a Guardian Ad Litem to appear, or the failure of the Guardian Ad Litem to file a written Answer may result in sanctions, including removal from the appointment list.
 	5)  In making appointments, the Court shall utilize the rotating list. However, preference will be given to an attorney that is present in court when appointment is necessary during motion hour.
 	6)  The GAL shall file a written report and make recommendations at the disposition of a juvenile dependency, neglect, and abuse case.
207.  Ex Parte Motions.
Text
Ex parte motions may be submitted pursuant to FCRPP 2(8). A copy of the filed motion shall be submitted directly to the Court. Ex parte motions will not be considered unless the matter is a true emergency that could result in an irreparable injury to the moving party. Attorneys should carefully review these matters and exercise discretion in determining whether the matter is appropriate for an ex parte motion. In matters involving the emergency custody of children, a party should exhaust remedies from the Cabinet for Families and Children and the County Attorney prior to filing an ex parte motion. The motion must describe the action taken to exhaust these remedies.
208.  Notice to a Child’s School.
Text
In any matter that is not a confidential case, the parties shall provide a copy of any order affecting custody or timesharing to the subject child’s school. The Court may, sua sponte, direct the Circuit Court Clerk to distribute a copy of an order to a school or child care facility. The Court shall endeavor to utilize plain, clear, and concise language to ensure that all orders affecting custody and timesharing are easily understandable.
209.  Children as Witnesses.
Text
In the event that a child is called as a witness the Court may, sua sponte or upon motion, conduct the examination of the child in chambers. All such examinations will be recorded. Any video of a child witness will be sealed and will only be released upon conditions set out by the Court on the record or by Order of the Court. The provisions of KRS 421.351 are to be followed by all parties.
210.  Tendered Orders.
Text
In any tendered order the judge’s signature line should not be placed so that it is on a page separate and apart from the text of the Order. At least some of the text should be visible on the page with the signature. Those preparing tendered Orders should leave space at the bottom of the preceding page when necessary to avoid isolating the signature line.
RULE 3.  ADOPTIONS AND TERMINATION OF PARENTAL RIGHTS
301.  Setting a Final Hearing in an Adoption.
Text
A party may file a motion to set a final hearing in an adoption only after a report from the Cabinet for Health and Family Services has been received by the Court. The Petitioner shall prepare all documents necessary to finalize the matter and shall submit the documents for the Court’s review at least ten (10) days prior to the final hearing.
302.  Conduct of a Final Hearing in an Adoption.
Text
Any child to be adopted must be present for the Final Hearing unless the moving party requests permission from the Court to excuse the presence of the child. Adoptive parents are permitted to bring cameras (including cellular phones) into the courtroom. 
303.  Termination of Parental Rights Involving Multiple Children.
Text
Termination proceedings involving two (2) or more children of the same parent(s) must proceed by separate Petitions for each child. A hearing on the Petitions may be consolidated by motion.
RULE 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
Text
The Court’s twenty-four hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol is attached hereto in Appendix 1 and incorporated by reference as if fully set out herein.
RULE 5.  PATERNITY
501.  Agreed Judgments.
Text
In any open paternity case, the parties may submit an Agreed Judgment of Paternity and an Agreed Order of Support for the Court’s review and approval without filing a motion, so long as the proposed Order has been signed by all parties. 
502.  Orders for DNA Testing.
Text
Genetic testing will be conducted in accordance with FCRPP 15.
Any order for DNA testing by the Child Support Office will comply with the terms of the contract provider for DNA testing services. In the event that the parties are unwilling or unable to comply with the testing provider’s contractual terms, the parties shall be responsible for engaging the services of a private testing facility and shall be liable for the expense.
RULE 6.  DEPENDENCY, NEGLECT, AND ABUSE
601.  Filing of a Petition.
Text
A)  All Petitions for Dependency, Neglect, and Abuse shall be filed in accordance with FCRPP 20. Prior to filing the petition with the clerk, the Petitioner shall submit the petition to the County Attorney. The County Attorney shall review the Petition and determine if it is supported by sufficient cause. In the event that the County Attorney finds that the petition is supported by sufficient cause he or she shall file the Petition with the Court and refer the matter to the Cabinet for Families and Children for investigation if the Cabinet is not already involved in the case. 
B)  If the County Attorney rejects the petition, the Petitioner may file the petition with the Court as a private petition, and the clerk shall set the matter for the next available court date. The Court will review the petition for sufficient cause. A petition that fails to state sufficient cause pursuant to KRS 620 et seq. shall be dismissed, sua sponte. 
C)  All Petitions shall name both the biological mother and father of the child(ren) unless the parent’s rights have been terminated by a valid court order. A putative father shall be named if he has been identified as the putative father pursuant to KRS 625.065(1), or if he has been identified as the putative father by the child’s mother upon questioning. It is the Petitioner’s obligation to make a diligent effort to locate the child’s parents.
D)  All Petitions shall state the applicable statute and detailed factual allegations relied upon in asserting the Court’s jurisdiction. The factual allegations must fully explain the child’s relationship to the responsible party. In cases involving multiple children, the Petition must fully explain the situation as it individually applies to each child.
RULE 7.  DOMESTIC RELATIONS PRACTICE
701.  Time-sharing/Visitation Guidelines.
Text
Model timesharing and visitation guidelines are attached hereto as Appendix B and are incorporated by reference herein. Each case is different and the model timesharing guidelines may not be appropriate in every case. The parties and the Court may utilize these guidelines as a model subject to the specific facts of each case. 
702.  Court Approved Mediators.
Text
The Court will not order any party to utilize a particular mediator unless such an order is requested by both parties. The Court will provide a listing of mediators that have contacted the Court and asked to be included on the provider listing. Any mediator approved by the Kentucky Administrative Office of the Courts may be included in this listing upon request.
703.  Financial Disclosures.
Text
A party’s preliminary disclosure statement, exchanged pursuant to FCRPP2(3), may be adopted as a party’s final disclosure statement if there have been no changes, no objections thereto, and with notice to the Court filed in the record. The parties may waive the exchange of final disclosure statements by mutual agreement, if said agreement and waiver is filed in the record.
704.  Matters Not Requiring a Hearing.
Text
Pursuant to FCRPP 3, parties may file a motion to submit a dissolution for Final Decree, and shall submit same directly to the Judge for review and approval, without noticing the matter for hearing. The Motion shall comply with FCRPP 3 and shall contain executed waivers of hearing, waiver of financial disclosures (if applicable), the parties’ settlement agreement or mediation agreement, verified Answers to Interrogatories or Deposition, proposed Findings of Fact, and a proposed Decree of Dissolution.
RULE 8.  JUVENILE STATUS OFFENSES
Text
No local rules.
RULE 9.  MISCELLANEOUS
901.  Identification of Counsel or Party.
Text
Every pleading, motion, and any other paper filed in the record by an attorney or a party shall contain the typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. 
902.  Video Copies of In-Chamber Interviews with Children.
Text
No video copies of any in-chamber interviews with a child shall be released by the Circuit Clerk Court without a specific written Order. Any individual requesting such an Order must file a motion requesting permission to copy the video, and include an explanation of the reason for the request.
Appendix A
Twenty-Four Hour Accessibility to Protective Orders and Local Joint Jurisdiction Protocol 18th Judicial Circuit and District  Harrison, Pendleton, Nicholas and Robertson Counties
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts. Except as otherwise set forth herein all Circuit/Family court protocols shall remain in full force and effect.
I. Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk’s Manual. 
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner’s right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action. 
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II. Twenty-four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
CIRCUIT CLERK OFFICES, LOCAL POLICE OR SHERIFF DEPTS AND KY STATE POLICE AND COUNTY OR COMMONWEALTH ATTORNEYS
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
LOCAL POLICE OR SHERIFF OFFICERS AND OR KY STATE POLICE OFFICERS AND COUNTY OR COMMONWEALTH ATTORNEYS
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
DISTRICT JUDGE, FAMILY COURT JUDGE OR CIRCUIT COURT JUDGE, OR ALTERNATIVELY THE DESIGNATED “ON-CALL” TRIAL COMMISSIONER
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to: 
same persons set forth in paragraph C above
IV. Contempt Proceedings
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.   Petitioners seeking to initiate contempt proceedings should contact: Their respective county attorney, or, by the filing of a written motion specifying the precise manner in which the Respondent is alleged to be in violation of a valid existing protective order of which the Respondent has personal notice.
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
The undersigned hereby acknowledge that all general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
Appendix B
18th Judicial Circuit Model Timesharing Guidelines
Text
The following schedules are suggested as examples to parents and attorneys in establishing time-sharing schedules for individual families. Each case will present unique facts or circumstances which shall be considered by the Court in establishing a time-sharing schedule. The schedule established by the Court or the parties in any case may or may not be what these examples suggest.
A. General Provisions
 	1.  Transportation – Each parent shall be responsible for picking up the child(ren) at the beginning of their time-sharing period.
 	2.  Time Zone – Any time referred to for time-sharing shall be the time in the time zone where the child primarily resides. 
 	3.  Contact Information – Unless there are allegations of domestic violence, each parent shall provide phone numbers and addresses where the child(ren) will be located.
B. Model Timesharing Schedules
 	1.  Traditional Timesharing Schedule – the non-residential parent shall have timesharing not less than every other weekend, and one mid-week evening visit. Timesharing shall begin on Friday afternoon when school is dismissed and shall conclude on Sunday evening at 6:00 P.M. The mid-week visit shall occur on Wednesday evenings from 6:00 P.M. till 8:00 P.M. 
C.   2/5 Schedule – Parent “A” shall have the children every Monday night and Tuesday night overnight. Parent “B” shall have the children every Wednesday night and Thursday night overnight. The parents will alternate overnights on Friday, Saturday, and Sunday so that each parent has an entire weekend every other weekend. Exchanges shall occur Mondays, Wednesdays, and Fridays when school is dismissed.
D.  Holidays and Vacations
 	1.  Friday and Monday School Holidays – When parents exercise a traditional alternate weekend timesharing schedule, any school holiday occurring on a Friday or Monday shall attach to the weekend timesharing for the parent that would otherwise exercise timesharing on that holiday weekend. 
 	2.  Mother’s Day and Father’s Day – Mother’s Day shall be spent with the mother and Father’s day shall be spent with the father. Unless otherwise agreed, the hours for the visitation on these days will be 9:00 A.M. until 6:00 P.M.
 	3.  Summer Holidays – Holidays occurring during the summer school break will be spent with the parent otherwise exercising timesharing per the parties’ schedule.
 	4.  Traditional School Year Holidays – the parties shall alternate traditional significant holidays as follows: In all odd numbered years mother shall have the children on Thanksgiving Christmas Eve from 9:00 A.M. until 6:00 P.M. Father shall have the children on Easter and Christmas Day. On even numbered years the schedule will be reversed so that Father has timesharing on Thanksgiving and Christmas Eve and Mother has Easter and Christmas Day. 
 	5.  Birthdays – Birthdays will not alter the parties’ regular timesharing schedule.
 	6.  Summer School Break – Parties that use a traditional timesharing schedule may alternate weeks during the summer school holiday. In the event that weeks are not alternated then each parent is entitled to two - seven day vacation periods.
 	7.  Spring and Fall Breaks – the parties should equally divide any school break lasting more than three days.
E.  Rules for Timesharing
 	1.  Neither party shall disparage the other party in the presence of the child, post disparaging comments on social media about the other party or their family members, or allow any third party to disparage the other party in the presence of the child. The “presence of the child” includes any situation in which the child is likely to overhear unkind remarks or view unkind material. A parent will be held strictly responsible for what third parties say or do in the presence of the child.
 	2.  Neither party shall instruct a child to lie about what happens during timesharing. Neither party shall encourage a child to hide any item, event, or fact from the other party. 
 	3.  Neither parent should question the child about what occurs when the child is with the other party. 
 	4.  Neither party shall obstruct the child’s communication with the other party. A party must allow the child to call or communicate with the other party whenever reasonable. A party shall not refuse all phone calls from the other party during timesharing.
 	5.  A party shall not harass or engage in excessive communication with the child or other party during timesharing. Unless there are exceptional circumstances, one phone call per day is reasonable.
 	6.  When a child has an activity or special event at a school, recreational facility, or in a public place (such as a ballgame, recital, school holiday party, or play), both parents may attend regardless of whose timesharing is taking place on that day and time. 
 	7.  Violation of these rules may subject a party to consequences that may affect or limit a parent’s right to visitation or custody.
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Rule 1.  Introduction/Administrative Procedure.
1.01.  Introduction/Preface.
Text
The 19th Judicial Circuit hereby incorporates all rules within the Family Court Rules of Procedure and Practice (FCRPP). and all previous rules under Title VI of the 19111 Judicial Circuit Court Local Rules shall be rescinded. All rules falling within Title VI of the 19th Judicial Circuit Local Rules shall serve to supplement the FCRPP, Kentucky Rules of Civil Procedure (CR) and Kentucky Rules of Criminal Procedure (RCr).
1.02.  Incorporation into Civil/Criminal Local Rules.
Text
AU rules established herein shall be incorporated by reference as the revised Title VI of the 19th Judicial Circuit Local Rules  previously titled “Domestic Relations Cases – Reference and General,” and shall be referenced as DR 1, DR 2, etc.
1.03.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing.
Text
All procedures relating to court scheduling, motion hour and procedures for filing are provided for under the 19th Judicial Circuit Local Rules, Title I.
Rule 3.  Adoptions/Termination of Parental Rights.
Text
Counsel in an adoption proceeding shall contact the Court to determine how much of a background check or references will be required in relative adoption cases.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 19th Judicial Circuit and District (Bracken, Mason and Fleming) is hereby incorporated by reference and set forth as Appendix A to these Rules.
Rule 5.  Domestic Relations Practice.
5.01.  Appearances, Waivers and Agreements.
Text
A.  Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a clearly identified public notary, the circuit clerk or any of his or her deputies, or any official stenographer of the circuit court.
B.  If an entry of appearance is filed and does not waive notice of future proceedings, including the filing of exceptions and the submission for judgment or decree, notice must be given of said proceedings.
C.  All agreements and agreed orders shall contain the correct mailing and e-mail addresses for the attorneys and parties.
D.  The parties and parties' counsel, if any, must sign all agreements and agreed orders.
5.02.  Preliminary Mandatory Disclosure.
Text
A.  Certification. AOC-238, Preliminary Verified Disclosure Statement, shall be filed in the Court record, unless parties or parties' counsel certify in writing that said disclosure has been made in accordance with FCRPP 2(3).
B.  Completion in Maintenance/Spousal Support Cases. In cases where maintenance and spousal support are not at issue, Section H of AOC-238, Preliminary Mandatory Disclosure, regarding “Monthly Expenses” need not be completed.
5.03.  Value and Right to Future Payments.
Text
In all instances where a pension, retirement plan, profit sharing, deferred compensation or other plan which may lead to future payments exist as property between the parties, the parties shall ascertain an approximate value of all such plans as well as any right to receive future payments.
5.04.  Custody Order or Modification of Custody Order or Decree.
Text
A.  Application for a custody order or to modify a custody order or custody decree shall be to the Court on motion, and affidavits as required by law, with notice to all parties, for hearing by the Court in accordance with procedure established by Kentucky Revised Statutes and these Local Rules.
B.  The affidavits in support of motion to modify a temporary custody order or custody decree shall, in addition to facts supporting the requested order sought, indicate:
 	i.  The date and recording information of the order or decree sought to be modified;
 	ii.  The substance of the order or decree; and,
 	iii.  The circumstances or the change of circumstances relied upon by the party seeking the modification.
5.05.  Affidavits.
Text
A.  Form in Proceedings for Dissolution of Marriage, Legal Separation or Maintenance
In each proceeding for dissolution of marriage, legal separation or maintenance, an affidavit signed by moving party and notarized must be filed with the complaint and must contain the following:
 		i.  Statement as to whether either party has been previously divorced, or a party to a decree of legal separation or dissolution of marriage, and if so, when and where the decree was granted.
 		ii.  Statement as to age and condition of health of affiant.
 		iii.  Statement as to whether affiant owns any real estate. If any real estate is owned, give location and value.
 		iv.  Statement as to whether affiant is employed, the wages or salary received.
 		v.  Statement of affiant as to his or her other income.
 		vi.  Statement as to the age and health of respondent.
 		vii.  Statement of affiant as to whether respondent owns any real estate, and as to whether he is employed.
 		viii.  Statement as to whether any children were born of this marriage, giving the place of residence, sex and date of birth of any such children, and the narne(s) of the custodian(s) of said children.
 		ix.  Statement as to whether respondent is now or bas been in the active military service of the United States at any time during the pendency of this action.
 		x.  If a woman, whether now pregnant.
 		xi.  The questionnaire form required by the State Department of Health, pursuant to KRS 213.340 shall be filed with the affidavit.
B.  Three Day Affidavit.
An affidavit must be signed by moving party and notarized within three (3) days before judgment is tendered and be filed with the judgment containing statement as to whether any material change in the circumstances of either party has occurred since the first affidavit was executed and since the taking of proof as would cause any witness herein to now testify differently and whether any resumption of normal marriage relationship has occurred, and if a woman, whether now pregnant.
5.06.  Emergency Notice for Custody, Maintenance, or Support.
Text
A.  In an emergency for temporary order for custody, maintenance, and support or to modify and review same, a party on motion, with such notice as practicable, supported by affidavit of movant slating facts to establish the emergency, may move the Court, in person or by counsel, for order of emergency temporary custody maintenance, or support for a period of up to thirty (30) days.
B.  Affidavit of movant must fully explain the need for emergency custody, maintenance and/or support, and if applicable why notice could not be given.
C.  Such motions may be heard at any time in term or out of term at any location in the 19th Judicial Circuit.
D.  Any motion for maintenance or support must be accompanied by a child support worksheet and an affidavit of the moving party setting forth the number of children of the marriage and the income of the parties.
5.07.  Child Support.
Text
Child support shall be determined pursuant to the support guidelines established in KRS 403.212, with exceptions for good cause shown.
5.08.  Visitation Rules.
Text
A.  Pursuant to FCRPP 8(1), a parent shall be entitled to timesharing/visitation as ordered by the court, unless otherwise agreed to by the parties or ordered by the court.
B.  The Local Time-Sharing/Visitation Guidelines are set forth as Appendix B to these Rules. The Guidelines set forth in Appendix B are not default provisions.
Rule 6.  Miscellaneous Rules Relating to Family Law Practice.
6.01.  Protection of Personal Identifiers.
Text
All pleadings must comply with the requirements of KRS Chapter 205, 403 and 407, by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
6.02.  Motions Contemporaneously Sent to Judge.
Text
Any motions filed with the clerk in the 19th Judicial Circuit under KRS Chapter 403 shall be contemporaneously sent by fax, e-mail or hand-delivery to the Circuit Judge or Circuit Judge's secretary due to possibility of not having regularly scheduled Motion Hour in the county where said motion is to be filed within period prescribed by FCRPP.
6.03.  Rules Omitted.
Text
Local Rules 15–25 are hereby omitted due to the revision of Title VI and so as to maintain numbering of all other Titles within the 19th Judicial Circuit Local Rules.
Appendix A.
TWENTY-FOUR HOUR ACCESSIBILITY TO EMERGENCY PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION DOMESTIC VIOLENCE PROTOCOL
19TH JUDICIAL CIRCUIT AND DISTRICT BRACKEN, FLEMING AND MASON COUNTIES
I.  Uniform Protocol for Processing Cases 
II.  Twenty-four Hour Accessibility 
III.  Contempt Proceedings 
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
I.  Uniform Protocol for Processing Cases
Text
A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
A.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
B.  Domestic violence matters may be reassigned from the district court division to circuit/family court when there is a dissolution/custody proceeding pending.
C.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
D.  Domestic violence cases shall be reassigned or transferred to another circuit under the following circumstances:
Consistent with FCRPP 12, when the local domestic violence protocol requires that a case be transferred to another circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter reissuance of the summons shall occur as needed in the court of transfer.
II.  Twenty-four Hour Accessibility
Text
A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
Circuit Court Clerks and deputy clerks
Sheriffs and deputy sheriffs
City police officers
Women's Crisis Center staff
B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
Sheriffs and deputy sheriffs
City police officers
Women's Crisis Center staff
C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
District Court Judge
Senior Status Judges assigned to District Court
Trial Commissioners
Circuit Judge, if no other judge or commissioners can be located
D.  Upon receipt of a petition after regular business hours, the authorized agencylofficer shall present the petition to:
District Court Judge
Senior Status Judges assigned to District Court
Trial Commissioners
Circuit Judge, if no other judge or commissioners can be located
E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
F.  The schedule for domestic violence hearings is as follows:
Bracken District Court - Tuesdays 1P.M.
Fleming District Court - Thursdays 9 A.M.
Mason District Court - 1st and 3rd Fridays 1P.M, or as scheduled within the fourteen (14) day hearing period.
NOTE: Domestic violence hearings may be scheduled for the same time and date as hearings scheduled for related criminal charges.
III.  Contempt Proceedings
Text
A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
B.  Petitioners seeking to initiate contempt proceedings should contact:
(AOC Forms available)
Bracken Circuit Clerk
606-735-3328
Bracken County Courthouse, Brooksville, KY
Fleming Circuit Clerk
606-845-7011
Fleming County Courthouse, Flemingsburg, KY
Mason Circuit Clerk
606-564-4011
Mason County Justice Building, Maysville, KY
C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
All general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
Appendix B.
LOCAL TIME-SHARING/VlSITATION GUIDELINES 
19TH JUDICIAL CIRCIUT (BRACKEN, FLEMING AND MASON COUNTIES)
Text
The following guidelines are not and shall not be construed as a default time-sharing/visitation schedule.
Liberal visitation arrangements are encouraged by the 19th Judicial Circuit Court as contact with both parents is important to the children. You may also agree, and are encouraged to agree, to any additional visitation for your convenience, or that is beneficial to your child. Changes or modifications can be made by the Court if need for such is shown.
VISITATION SHALL BE AT SUCH TIMES AND PLACES AS THE PARTIES MAY AGREE.
This will not normally be less than: 
 	1.  Weekends:  Alternate weekends from Friday at 5:30 p.m. until Sunday at 6:00 p.m. for all children twelve (12) months of age or older. If the child is less than twelve (12) months of age, weekend visitation shall be from 10:00 a.m. to 6:00 p.m. on Saturday and Sunday.
 	2.  Midweek:  One evening each week, on Wednesday at 5:30 p.m. to 8:30 p.m.
 	3.  Holidays:  In the odd-numbered years, the custodial parent has Easter and Christmas Day; and the non-custodial parent has July 4th, Thanksgiving, and Christmas Eve.
In the even-numbered years, the schedules are reversed.
Memorial Day and Labor Day attach to the preceding week.
 		A.  A holiday that falls on a weekend should be spent with the parent who would normally have the children for that holiday. The rest of the weekend is to be spent with the parent who would normally have that weekend. These do not have to be made up.
 		B.  Mother's Day and Father's day shall be spent with the appropriate parent. Hours are as agreed, or 10:00 a.m. to 7:30 p.m.
 		C.  Other days of special meaning, such as religious holidays, or national birthdays, should be decided together, written into the Court order, and alternated as above.
 		D.  Hours for parents who cannot agree are as follows:
 		 	i.  Easter:   10:00 a.m. to 7:30 p.m.
 		 	ii.  July 4th:   9:00a.m. to 9:00 a.m. the next day
 		 	iii.  Thanksgiving: 9:00a.m. to 9:00 a.m. the next day
 		 	iv.  Christmas Eve: 9:00a.m. on December 23rd to 9:00 p.m. on December 24th
 		 	v.  Christmas Day: 9:00a.m. on December 24th to 9:00 a.m. on December 25th
 	4.  Birthdays:  One-half day with each parent even if it falls on a regular visitation day.
 	5.  Waiting:  The children and custodial parent have no duty to await the visiting parent for more than thirty (30) minutes of the visitation time. The parent who is late forfeits visitation for that period. The custodial parent, or acceptable representative, must be home at the return time to receive the child.
 	6.  Cancellations:  If the child is ill, the custodial parent shall give 24 hours notice, if possible, so appropriate plans can be made. The non-custodial parent shall give 24 hours notice to cancel. The time cancelled by the non-custodial parent is forfeited. The time lost due to the child's illness should be made up.
 	7.  Vacations:  Four (4) weeks of visitation each year are to be arranged with advanced notice by the non-custodial parent by May 1st. The custodial parent must give the non-custodial parent notice of vacations, or special plans for the child, to avoid planning conflicts, by May 15th.
 		i.  Summer school necessary for the child to pass to the next grade must be attended.
 		ii.  A general itinerary should be provided for the parent, if vacation will be out of town.
 		iii.  Child support obligation shall not abate during any visitation period.
 	8.  The visitation schedule set shall be an enforceable Order of the Court.  Please put the interests of your child first and comply with the above provisions.
 	9.  Rules for Visitation:  Each parent is under an affirmative duty to foster the love and affection of the child for the other parent. Neither parent shall do nor say anything that will interfere with the love and affection of the child for the other parent. Neither parent shall allow third parties to do or say anything to or in the presence of the child that will interfere with the love and affection of the child for the other parent. In addition to these general duties, neither parent shall:
 		i.  Have the child deliver money or messages from one parent to the other and thus place the child in the middle.
 		ii.  Ask the child to keep a secret from the other parent and, in effect, teach the child to lie.
 		iii.  Quiz the child about what is going on at the other parent's home and thus turn the child into a spy.
 		iv.  Say unkind things about the other parent to the child or in the presence of the child.
 		v.  Try to conduct parental business when exchanging the child for visitation.
 		vi.  Make any threats or start arguments with the other parent when exchanging the child for visitation.
 		vi.  Ask a child directly or subtly, “Which of us do you really want to be with”, and thus place the burden on the child.
 		vii.  Have the child refer to a future step-parent as “mother” or “father”.
 		ix.  Eavesdrop on or interrupt the child's telephone conversations with the other parent.
Violation of these rules may affect or limit a parent's right to visitation or custody.
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Rule 1.  Introduction/Administrative Procedures.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedure of the Greenup and Lewis Circuit Court, Family Division. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Greenup and Lewis Family Court Rules. All previous rules adopted by the Greenup and Lewis Family Court are hereby rescinded.
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These Rules shall be cited as GFRP or LFRP.
104.  Holidays.
Text
Holiday schedules may be obtained at the Greenup or Lewis Circuit Court Clerk's Office.
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing.
201.  Regular Motion Hour Schedule.
Text
A.  For all Greenup Family Court actions Motion Hour shall be on Wednesday at 9:00 a.m. For all Lewis Family Court actions Motion Hour shall be on Thursday at 9:30 a.m.
B.  Motions for Paternity, Dependency, Neglect and Abuse, Status Offense and Domestic Violence actions shall be noticed for Wednesday at 9:00 a.m. for all Greenup Family Court actions and 9:30 a.m. for all Lewis Family Court actions.
C.  Emergency Dependency, Neglect and Abuse and Status motions maybe made on any day of the week, with appropriate notice, upon approval of an assistant County Attorney. Non-emergency Dependency, Neglect and Abuse and Status Offense motions shall be noticed for the beginning of the appropriate and regularly scheduled docket.
D.  Arraignment on paternity bench warrants shall be heard daily as needed.
202.  Exceptions to Regular Motion Hour Schedule.
Text
There shall be no Motion Hour if it falls on a Holiday. If the Court is closed for any other unforeseen reason, i.e., inclement weather, the Motion Hour shall be passed to the following regular rescheduled motion hour. Any cancellation of Motion Hour will be done by Order of the Court and posted at the Circuit Court Clerk's Office.
203.  Deadline for Serving and Filing Motions.
Text
A.  All motions to be heard at the Greenup Family Court Motion Hour or the Lewis Family Court Motion Hour shall be filed and clocked no later than 4:30 p.m. on the preceding Friday with copies to be mailed, hand delivered or sent by electronic transmission. All motions filed after 4:30 p.m. on such Friday shall be automatically passed to the next Motion Hour.
B.  If the Greenup Family Court or Lewis Family Court is closed Friday, motions shall be filed and clocked no later than 4:30 p.m. on the preceding Thursday with copies to be mailed, hand delivered or sent by electronic transmission. All motions filed after 4:30 p.m. on such Thursday shall be automatically passed to the next Motion Hour.
204.  Greenup and Lewis Family Court Juvenile Sessions.
Text
All Greenup Family Court Juvenile Sessions shall be held the second and fourth Mondays of each month. All Lewis Family Court Juvenile Sessions shall be held the second and fourth Thursdays of each month.
Rule 3.  Adoptions/Termination of Parental Rights
301.  Inspection of Adoption Records.
Text
Adoption motions shall be filed as other motions and noticed for the regular scheduled Motion Hour. The Court will take measures to protect the case confidentiality.
302.  Temporary Custody Order.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not open to inspection by persons other than the parties to such proceedings and their Counsel.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.  Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol.
Text
The Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 20th Judicial Circuit and District is located in Appendix 1 to these local rules and incorporated as if set out fully herein.
Rule 5.  Paternity.
501.  Procedures for Filing Paternity and/or Child Support Motions.
Text
All motions concerning child support and/or paternity shall be noticed for the regular motion docket.
502.  Pretrial Procedures.
Text
Any pretrial, matters shall be held on a case by case basis by relevant motions that may be filed. If the Court deems it necessary or upon motion of a party, the Court may schedule a pretrial conference for the purposes of scheduling or addressing any pretrial matters.
503.  Guardian ad Litem/Military Attorney Appointed for Actions Filed Pursuant to KRS 406.
Text
A.  In order to be appointed as Guardian ad Litem, any licensed attorney in good standing with the Kentucky Bar Association may apply. The appointment is to be made and compensation paid according to the statute, case law, or civil rule authorizing the appointment.
B.  Application is to be made by submitting the appropriate form, which is available in the Greenup and Lewis Family Court Office. Appointees serving as Guardians ad Litem who fail to demonstrate appropriate knowledge of the statutes, law and procedures in the area in which appointment is made may be stricken from the list.
C.  Motions for compensation shall be accompanied by an affidavit indicating:
 	1.  The statutory basis for appointment;
 	2.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	3.  That the action or proceedings have been concluded and the date of disposition.
D.  Guardians ad Litem appointed to represent unmarried infants, persons of unsound mind, or adult prisoners shall notify the Respondent of his/her appointment as a Guardian ad Litem, and inform the Respondent of the nature of the proceeding and of the Respondent's right to have genetic testing conducted.
E.  Within sixty (60) days of the appointment, the Guardian ad Litem shall file an answer on behalf of the Respondent or a report stating that, after careful examination of the case, he/she is unable to present a defense.
F.  The failure of the Guardian ad Litem or Military Attorney to file an answer or report within sixty (60) days of notification of appointment may result in sanctions being imposed against the attorney and removal from the Greenup/Lewis Family Court Guardian Ad Litem or Military Attorney List.
504.  Reopening Fee.
Text
Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title N-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title N-D Counsel, the fee shall be charged unless the motion is brought in forma pauperis.
505.  Permission to Review and Copy Paternity Case Files.
Text
Upon receipt of the Greenup/Lewis Family Court Clerk's Office of an attorney's statement seeking permission to review and copy a paternity case file, OR upon the receipt by the Greenup/Lewis Family Court Clerk's Office of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to representation in that action of a party thereto , the Clerk's Office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege.
506.  Access to Paternity Cases for Attorneys and Guardians ad Litem Representing Incarcerated Parents.
Text
The Greenup/Lewis Family Court Clerk's Office shall allow attorneys and Guardians ad Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
Rule 6.  Dependency, Neglect and Abuse.
601.  Procedure for Emergency Custody Orders.
Text
In Greenup/Lewis Counties, to obtain an Emergency Custody Order as set forth in FCRPP 19:
Any time persons seek an Emergency Custody Order (ECO), they shall first go to the Greenup/Lewis County Attorney's Office or Cabinet for Health and Family Services. That office shall counsel that person and then shall contact the Family Court Judge who shall review the petition and determine if an ECO should be issued.
602.  Petition.
Text
A.  All petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the Greenup/Lewis County Attorney, who shall check the petition for legal sufficiency. If the petition is rejected by the County Attorney, it shall be submitted to a Family Court Judge for determination of legal sufficiency. If the Judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the petition shall be dismissed. If the petition is approved, the Assistant County Attorney or Judge, as appropriate, shall initial the petition for filing. A copy shall be distributed to the Assistant County Attorney assigned to prosecute dependency, neglect and abuse actions and the original shall be filed with the Office of the Greenup/Lewis Family Court Clerk.
B.  Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and the address(es). The Petitioner shall make diligent efforts to locate the child's parents, including but not limited to, initiating contact with the Child Support Division of the Greenup/Lewis County Attorney's Office.
603.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision.
Text
The Judge may permit the Temporary Removal Hearing or the Adjudication Hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that the Petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The Petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
604.  Time for Temporary Removal Hearing.
Text
The Temporary Removal Hearing shall be held according to the following guidelines:
 	A.  The Temporary Removal Hearing shall be scheduled on the dependency docket of the Family Court if that docket will be held within 72 hours, excluding holidays and weekends, of the issuance of an ECO. If the division's dependency docket will not be held within 72 hours, the temporary Removal Hearing shall be scheduled by the Court.
 	B.  The Temporary Removal Hearing shall be held no earlier than the day following the filing of the petition to allow time for service to be attempted.
605.  Appointment of Guardian ad Litem and Parent Attorney.
Text
The Court shall appoint a Guardian ad Litem, and attorneys for parents based upon indigency. Any attorney wanting to be appointed as a Guardian ad Litem must have completed the Administrative Office of the Courts Guardian ad Litem training.
606.  Records and Transcripts.
Text
A videotaped record of all proceedings shall be kept and copies shall be available to the parties and their Counsel upon request in accordance with the provisions of FCRPP 27.
607.  Dispositional Hearing.
Text
At the dispositional hearing CHFS shall provide the Court with information required pursuant to FCRPP 28 by completing DNA 12. In addition, if the siblings have been separated, CHFS shall explain the reasons for the separation.
Rule 7.  Domestic Relations Practice.
701.  Required Case Information.
Text
A.  A Case Data Information sheet shall be filed with the petition (Form AOC-FC-3).
B.  In any divorce action where the parties are ordered to attend a Divorce Education Program, the Greenup/Lewis Family Court Clerk's Office shall provide a copy of the Case Data Information sheet to the Families In Transition Office.
702.  Appearances, Waivers and Agreements.
Text
A.  Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a notary or deputy clerk.
B.  No entry and appearance shall be signed prior to the filing of a petition.
C.  All agreements and Agreed Orders shall contain the correct mailing and e-mail addresses for the attorneys and parties.
703.  Divorce Education Program.
Text
Families involved in a divorce proceeding where there are minor children may be ordered to participate in a Divorce Education Program.
704.  Mediation.
Text
Pursuant to FCRPP 2(6)(a), mediation and/or appointment of a parent's coordinator may be done by agreement of the parties and with the permission of the Court. The Court will not order mediation in any case unless the parties agree. If mediation is ordered, the terms of such shall be as worked out between the attorneys and the Court.
705.
Text
All parties must comply with the filing requirements of FCRPP 2 through FCRPP 9.
706.  Status Quo Orders.
Text
All parties are directed to FCRPP 2(5). At the initial Court appearance the Court may enter a standing Status Quo Order. Any party may introduce proof that the other party has attempted to avoid the effects of FCRPP 2(5) by doing those actions this rule was adopted to prevent.
707.  Time-Sharing/Visitation.
Text
Time-Sharing/Visitation is to be determined on a case by case basis. However, to facilitate a schedule between the parties, the Court and parties may use the existing Schedule A and B Time-Sharing/Visitation Guidelines in addition to the guidelines set forth in the Appendix to the FCRPP to determine appropriate visitation times. Schedule A Time-Sharing/Visitation Guidelines are attached hereto as Appendix 2. Schedule B Time-Sharing/Visitation Guidelines are attached hereto as Appendix 3.
Rule 8.  Status Offenses.
Text
All Status Offense cases shall be heard at the regular scheduled juvenile docket of the Greenup/Lewis Family Court. See FCRPP 37 through FCRPP 44 for statewide uniform rules of procedure.
Rule 9.  Miscellaneous.
901.  Identification of Counselor Party Required.
Text
Every pleading, motion and other paper filed in the record by Counselor party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
902.  Protection of Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases. In addition, all, pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the Court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The Clerk of the Court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a Judge of the Court or other authorized Court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the Court. As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth or financial account number.
B.  Pleadings, documents or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by these local rules and by KRS 199.579, KRS 610.340, KRS 625.045 and KRS 625.108.
903.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 17, the Greenup/Lewis County Circuit Court Clerk's Office shall not release any Greenup/Lewis Family Division video in-chamber interviews with children without a specific written order of the Family Court Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child and specific purpose for the request.
904.  Requests for Confidential Video Records.
Text
The Greenup/Lewis County Circuit Court Clerk's Office shall not release any copies of Greenup/Lewis Family Court confidential video records, except for paternity actions, without a specific written order from the presiding Family Court Judge. An individual requesting a judicial order must file a written motion with notice to all parties, including the child's Guardian ad Litem, if any, and set forth the purpose for the request.
Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
905.  Releasing Individuals in Custody.
Text
As authorized by Court Order, Deputy Clerks in the Greenup/Lewis Family Court Clerk's Office may sign release for individuals in custody who purge themselves of contempt or post bond.
Appendix 1
Twenty-Four Hour Accessibility To Protective Orders  And Local Joint Jurisdiction Protocol 20th Judicial Circuit And District Greenup and Lewis Counties
Text
As Amended January 8, 2016
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by person seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-2751, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge. 
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Greenup Circuit Court Clerk's Office
Lewis Circuit Court Clerk's Office
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Any law enforcement officer
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the District Judge. If the District Judge is not available, to the Family Judge or Circuit Judge, or it not available, to a judicial officer in another circuit consistent with the Regional Program Administration Charter.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to District Judge. If the District Judge is not available, to the Family or Circuit Judge, or if not available, to a judicial officer in another circuit consistent with the Regional Program Administration Charter.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court.
 		D.  The schedule for hearings on protective orders is as follows:
EPO/DVO/IPO Wednesday at 10:00 am — Family Courtroom.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.736 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the Circuit Court Clerk's Office in the county where the order was issued.
 		C.  No Petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
Appendix 2
Time-Sharing / Visitation Schedule “A”
Text
As Amended January 4, 2016
The following schedules are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest.
WEEKENDS:  Alternate weekends from Friday at 5:30 P.M. until Sunday at 6:00 P.M. for all children 12 months of age or older. If the child is less than 12 months of age, weekend visitation shall be from 10:00 A.M. to 6:00 P.M. on Saturday and Sunday.
MIDWEEK:  One evening each week, Wednesday 5:30 P.M. to 9:00 P.M.
HOLIDAYS:  In the odd-numbered years, the custodial parent has Easter and Christmas Day; and the non-custodial parent has July 4th, Thanksgiving, and Christmas Eve. In the even-numbered years, the schedules are reversed. Memorial Day and Labor Day attach to the preceding weekend.
 	a)  A holiday that falls on a weekend should be spent with the parent who would normally have the children for the holiday. The rest of the weekend is to be spent with the parent who would normally have that weekend. These do not have to be made up.
 	b)  Mother's Days and Father's Day are to be spent with the appropriate parent. Hours are agreed, or 10:00 A.M. to 7:30 P.M.
 	c)  Other days of special meaning, such as religious holidays, and national holidays, should be decided together, written into the Court Order, and alternated as above.
 	d)  Hours for parents who cannot agree are as follows: Easter – 10:00 A.M. to 7:30 P.M.; July 4th – 9:00 A.M. to 9:00 A.M. the next day; Thanksgiving 9: 00 A.M. to 9:00 A.M. the next day; Christmas Eve – 9:00 P.M. on December 23rd to 9:00 P.M. on December 24th; Christmas Day – 9:00 P.M. on December 24th to 9:00 P.M. on December 25th.
BIRTHDAYS:  One-half day with each parent, even if it falls on a regular visitation day.
WAITING:  The children and custodial parent have no duty to await the visiting parent for more than 30 (thirty) minutes of the visitation time. A parent who is late forfeits visitation for that period. The custodial parent, or acceptable representative, must be home at the return time to receive the child.
CANCELLATIONS:  If a child is ill, the custodial parent should give 24-hour notice, if possible, so appropriate plans can be made. The non-custodial parent should give 24-hour notice to cancel. The time cancelled by the non-custodial parent is forfeited. Time lost for the child's illness should be made up.
VACATIONS:  Four weeks of visitation each year are to be arranged with advance notice by the non-custodial parent by May 1st. The custodial parent must give the non-custodial parent notice of vacations, or special plans for the child, to avoid planning conflicts, by May 15th.
 	a)  Summer school necessary for the child to pass to the next grade must be attended.
 	b)  A general itinerary should be provided for the parent, if vacation will be out of town.
RULES OF PARENTAL CONDUCT:
Each parent is under an affirmative duty to foster the love and affection of the child for the other parent. Neither parent shall do nor say anything that will interfere with the love and affection of the child for the other parent. Neither parent shall allow third parties to do or say anything to or in the presence of the child that will interfere with the love and affection of the child for the other parent. In addition to these general duties, neither parent shall:
 		1.  Have the child deliver money or messages from one parent to the other and thus place the child in the middle;
 		2.  Ask the child to keep a secret from the other parent and, in effect, teach the child to lie;
 		3.  Quiz the child about what is going on at the other parent's home and thus turn the child into a spy.
 		4.  Say unkind things about the other parent to the child or in the presence of the child;
 		5.  Try to conduct parental business when exchanging the child for visitation;
 		6.  Make any threats or start arguments with the other parent when exchanging the child for visitation;
 		7.  Ask a child directly or subtly, “Which of us do you really want to be with?” and thus place the burden on the child;
 		8.  Allow a child to take control of visitation whenever he or she wants to do so;
 		9.  Eavesdrop on or interrupt the child's telephone conversations with the other parent.
Appendix 3
20th Judicial Circuit Time-Sharing / Visitation Schedule “B”
Text
The following schedules are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest.
Weekends:  On weekends beginning at 6:00 p.m. on the 1st, 3rd and 5th Friday of each month and ending at 6:00 p.m. on the following Sunday.
Weekend Parenting Time Extended By a Holiday:  If a weekend period of parenting time begins on a Friday that is a school holiday during the regular school term or if the period ends on or is immediately followed by a Monday that is such a holiday, that weekend period of parenting time shall begin at 6:00 p.m. on the Thursday immediately preceding the Friday holiday or end at 6:00 p.m. on the Monday that is the school holiday, as applicable.
Tuesdays:  On Tuesday of each week, except during June and July, beginning at 6:00 p.m. and ending at the time the child's school resumes on Wednesday, except when weekend parenting time has been extended by a Monday holiday. The non-primary residential parent shall be responsible for getting the child to school on Wednesday morning, unless other arrangements have been made.
Thursdays:  On Thursday of each week that the non-primary residential parent is not entitled to a weekend visit beginning at 6:00 p.m. and ending at 9:00 p.m.
Christmas Holidays in Even Numbered Years:  In even numbered years, beginning at 6:00 p.m. on the day the child is dismissed from school for the Christmas school vacation and ending at noon on December 25th.
Children Ages Six (6) Months to Twelve (12) Months:
The parents shall confer and agree upon a schedule consisting of two (2) three (3) hour periods during the week with no more than two (2) days between those times, and five (5) hours every other Saturday. Additionally, the non-primary residential parent shall have two (2) overnight parenting times per month, on the 1st Friday of each month from 6:00 p.m. on Friday to 6:00 p.m. on Saturday and on the 3rd Saturday of each month from 6:00 p.m. on Saturday to 6:00 p.m. on Sunday. The Sunday five (5) hour visits are applicable to the weekends when there is no overnight parenting time. If the parents cannot agree, the non-primary residential parent's parenting time shall be on Tuesdays and Thursdays from 5:30 p.m. to 8:30 p.m. and on Sundays from 9:00 a.m. to 2:00 p.m.
When the non-primary residential parent's regular parenting time does not occur on or is less than five (5) hours on each such occasion. If the parents cannot agree, the non-primary residential parent's parenting time shall be from 1:00 p.m. to 6:00 p.m. on each holiday or birthday.
The non-primary residential parent's parenting time shall include at least one (1) full weekend to be agreed upon between the parents from Friday at 6:00 p.m. to Sunday at 6:00 p.m. If the parents cannot agree, the weekend shall be the 5th Friday of the month.
The non-primary residential parent shall be entitled to be with the children on Mother's Day or Father's Day, as appropriate, for a five (5) hour period. If the parents cannot agree, parenting time on such days shall be from 1:00 p.m. to 6:00 p.m.
Children Ages Twelve (12) Months to Twenty-Four (24) Months
The parents shall confer and agree upon a schedule consisting two (2) three (3) hour periods during the week with no more than two (2) days between times, and five (05) hours every other Sunday. Additionally, the non-primary residential parent shall have two (2) overnight parenting times per month, on the 1st Friday of each month from 6: p.m. on Friday to 6:00 p.m. on Saturday and on the 3rd Saturday of each month from 6:00 p.m. on Saturday to 6:00 p.m. on Sunday. The Sunday five (5) hour parenting times are applicable to the weekends when there is no overnight parenting time. If the parents cannot agree, the non-primary residential parent's parenting time shall be on Tuesdays and Thursdays from 5:30 p.m. to 8:30 p.m. and on Sundays from 9:00 a.m. to 2:00 p.m.
When the non-primary residential parent's regular parenting time does not occur on or is less than 5 hours on Thanksgiving, Christmas, Easter or the children's birthdays, the parents shall confer and agree upon a schedule consisting of five (5) hours on each such occasion. If the parents cannot agree, the non-primary residential parent's parenting time shall be from 1:00 p.m. to 6:00 p.m. on each holiday or birthday.
The non-primary residential parent shall be entitled to be with the children on Mother's Day or Father's Day, as appropriate, for a 5 hour period. If the parents cannot agree, parenting time on such days shall be from 1:00 p.m. to 6:00 p.m.
In addition to the foregoing, the following rights of extended parenting time shall be enjoyed by the non-primary residential parent which include 2 – 4 day periods at least 4 weeks apart from 6:00 p.m. on Friday to 6:00 p.m. on the following Tuesday.
Long Distance Time Sharing Guidelines (For Children Five & Older - Younger on a Case by Case Basis)  Modified standard or local time sharing guidelines can be used when the distance between the residences of parents do not exceed approximately 120 miles. However, more than approximately 120 miles distance between parents normally causes standard or local guidelines to be deficient. Therefore, the following guidelines shall apply in the absence of a mutual agreement between the parents or in the absence of a specific Court Order.
Schedule for Children Who Are Infants Up to Three (3) Years Old: Infants to Six (6) Months: The parents shall confer and agree upon a schedule consisting of three (3) three (3) hour time periods per week with no more than two (2) days between those times. If the parents cannot agree, parenting time for the non-primary residential parent shall be on Tuesdays and Thursdays from 5:30 p.m. to 8:30 p.m. and on Saturdays from 10:00 a.m. to 1:00 p.m.
In addition, the non-primary residential parent shall have the right to have AT LEAST one overnight of parenting time per month, from 6:00 p.m. on Friday to 1:00 p.m. on Saturday. If the parents cannot agree, it shall be the 3rd Friday of the month from 6:00 p.m. on Friday to 1:00 p.m. on Saturday.
When the non-primary residential parent's regular parenting time does not occur on Thanksgiving, Christmas or Easter, the parents shall confer and agree upon a schedule consisting of four (4) hours on each said holiday. If the parents cannot agree, the non-primary residential parent shall have parenting time from 2:00 p.m. to 6:00 p.m. on each said holiday.
The non-primary residential parent's parenting time shall include at least one (1) full weekend to be agreed upon between the parents from Friday at 6:00 p.m. to Sunday at 6:00 p.m. If the parents cannot agree, the weekend shall be the first weekend following the child's attainment of twenty (20) months of age.
The non-primary residential parent shall be entitled to be with the children on Mother's Day or Father's Day, as appropriate, for a four (4) hour period. If the parents cannot agree, the parenting time on such days shall be from 2:00 p.m. to 6:00 p.m.
Christmas Holidays in Odd Numbered Years:  In odd numbered years, beginning at noon on December 25th and ending at 6:00 p.m. the day before the child's school resumes after the Christmas vacation.
Thanksgiving in Odd Numbered Years:  In odd numbered years, beginning at 6:00 p.m. on the day the child was dismissed from school for the Thanksgiving holiday and ending at 6:00 p.m. the day before the child's school resumes after that Thanksgiving holiday.
Spring Break and Fall Break in Even Numbered Years:  In even numbered years beginning at 6:00 p.m. on the day the child is dismissed from school for the school's spring and fall break vacation and ending at 6:00 p.m. the day before the school resumes after that vacation.
If the school does not declare a spring break or a fall break, then the non-primary residential custodian shall be entitled to exercise a spring and fall break during the months of October and March upon 14 days written notice to the other parent. This time-sharing period shall be for a period of 7 days inclusive of the weekends. The non-primary residential parent shall be responsible for getting the child to school during these periods.
Should the school schedule a two-week spring break or fall break, the non-primary residential parent shall have the first choice of one of those weeks and the primary residential parent shall have the remaining week in the even numbered years. The primary residential parent shall have first choice of those weeks with the non-primary residential parent entitled to the remaining week in the odd numbered years.
Extended Summer Parenting Time:  Weekends, Tuesday night and Thursday night visitation shall not be exercised during the months of June and July by the non-primary residential parent. Said parent shall however be entitled to exercise, during the months of June and July 30 days extended summer time sharing with the child with said time period being exercised in two fifteen (15) day periods. If the non-residential parent provides written notice by April 1st, then that parent may designate the time periods within which to exercise the extended summer time sharing. Provided that the time-sharing should be exercised in two non-consecutive 15 day time periods with a return of at least 7 days in between the two visitation periods to the primary residential parent. (The non-primary residential parent shall have first choice as to the selection of extended summer time provided written notice is provided to the primary residential parent as noted.) If written notice is not provided by April 1st, then the non-primary residential parent shall enjoy extended summer time sharing with the child from 6:00 p.m. June 15th until 6:00 p.m. June 30th and also from 6:00 p.m. July 10th until 6:00 p.m. July 25th.
Child's Birthday:  The parent not otherwise entitled to parenting time with the child on the child's birthday pursuant to the applicable guideline shall have time sharing with said child beginning at 6:00 p.m. and ending at 8:00 p.m. on that day provided that the parent picks up the child from the other parent's residence and returns the child to that residence.
Father's Day and Mother's Day:  Each year, beginning at 9:00 a.m. on Mother's Day or Father's Day as applicable and ending at 6:00 p.m. on said day, the mother or father, as applicable, provided that he or she is not otherwise entitled to have the child under this Order shall be entitled to parenting time with the child provided that the mother or father shall pick up the child from the other parent's residence and return the child to that same place.
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Title I.
— MOTION DAYS AND NOTICE OF MOTIONS
Rule 1.  Motion Days 
Rule 2.  Notice to Clerk. 
Rule 1.  Motion Days
Text
1.01  Schedule
As has been the practice of this Circuit, the following MOTION DAYS arc established for all of the Circuit Courts of the 19th Judicial Circuit of the Commonwealth of Kentucky:
Fleming County:  the FIRST and THIRD FRIDAY of each month.
Bracken County: the THIRD THURSDAY of each month.
Mason County:  the SECOND and FOURTH FRIDAY of each month.
1.02  Timing and Order of Dockets
Motion Day for Fleming and Mason Counties begins at 9:00 A.M.; however. Motion Day in Bracken County shall begin al 11:00 A.M. Attorneys filing motions to be heard are required to be present in person at the beginning of the motion hour. Civil matters will be heard first. followed by criminal mailers.
1.03  Holidays
If Motion Day falls on a legal holiday, Motion Day shall be hold on a day ordered by the Court.
1.04  Hearing of Motions
All motions shall be heard on Motion Day and in the county in which the action is filed except in an emergency or upon order of the Court.
1.05  Service
Service by mail relative to the date the motion shall be heard shall be posted SEVEN (7) DAYS preceding Motion Day. Actual service shall be made FOUR (4) DAYS preceding Motion Day. Motion Day shall not be included as a day for these purposes.
Rule 2.  Notice to Clerk.
Text
The movant, with respect to all matters to be heard on Motion Day, shall lodge the motion or pleading with the clerk of the court in which the action is filed not less than FOUR (4) BUSINESS DAYS(not counting the Motion Day) before the date noticed for hearing. A copy of the notice shall accompany the motion or pleading delivered to the clerk.
Title II.
— MOTIONS, ORDERS, PRE-TRIAL MATTERS, AND JUDGMENTS
Rule 3.  Motions. 
Rule 4.  Orders and Judgments. 
Rule 5.  Pre-Trial Matters 
Rule 6.  Motions to Set Trial. 
Rule 7.  Withdrawal of Counsel. 
Rule 8.  Presence Before the Court. 
Rule 3.  Motions.
Text
3.01  Oral or Written
Motions may be made orally during the progress of trial in chief but all other motions must be made in writing.
3.02  Specify Relief Requested
All motions shall Slate precisely the relief requested and shall be accompanied as specifically required by these Local Rules by a supporting memorandum. Failure 10 do so may be grounds for denying the motion.
3.03  Convenience of the Court
No motion shall be filed with a notice that it shall be heard at the “convenience of the Court:” Motions in violation of this Local Rule shall be returned to the movant and shall not be docketed.
Rule 4.  Orders and Judgments.
Text
4.01  Tendered Orders and Judgments
When a motion for judgment or order is presented to the Court the judgment or order requested shall be tendered therewith except for cogent reason to the contrary.
4.02  Service and Distribution
All orders which are required under the Kentucky Rules of Civil Procedure (CR) and Rules of Criminal Procedure (RCr) to be served on opposing parties or counsel including judgments, final orders and orders affecting the running of time for taking an appeal, shall contain directions to the Circuit Clerk for distribution thereof in the following manner:
 Mail copies to: John Jones Attorney for plaintiff, Jane Doe 208 Main Street Florence, Kentucky 41042
Click to view table.
4.03  Number of Copies
No motion shall be filed in the clerk's office unless same is accompanied by a tendered order for the Court's consideration (as stated in Local Rule Title II, Rule 4.01), together with a sufficient number of copies of the tendered order to permit the clerk to complete service thereof. This rule shall not apply if the order sought is required by Kentucky Rules of Civil Procedure (CR) to contain findings of facet to be made by the Court.
Rule 5.  Pre-Trial Matters
Text
5.01  Discovery
In all cases, discovery shall be completed no later than FIFTEEN (15) DAYS prior to the trial date, except where Kentucky Rules of Criminal Procedure (RCr) otherwise apply or as otherwise ordered by the court.
5.02  Trial Briefs and Instructions
In all jury and bench civil cases, each party to the action shall file with the Court, no later than FIVE (5) DAYS, prior to trial, a trial brief and desired instructions. Briefs shall not exceed FIVE (5) PAGES in length. Briefs and instructions should be served on opposing parties or counsel. Criminal instructions must be filed by each side and may be filed under seal and not available to opposing counsel if so requested, not later than THREE (3) DAYS before the trial date.
5.03  Preliminary Jury and Bench Trial Motions
All preliminary motions in regard to jury and bench trials shall be heard at a Motion Day preceding the Trial or at a pre-trial conference. No preliminary motions shall be heard on jury and bench trial days except for extraordinary cause clearly proven to the Court.
Rule 6.  Motions to Set Trial.
Text
6.01  Contents of Motion
All motions to set cases for trial shall state the nature of the action. whether or not a jury has been demanded, and the estimated length of trial.
6.02  Certificate of Readiness
All motions for assignment of a date for trial with jury in Bracken, Fleming, or Mason County shall have endorsed thereon, signed by counsel for the movant, the following:
 CERTIFICATE OF READINESS I hereby certify that this case stands ready for trial by movant; all matters necessary for its presentation to the Court and jury have been or shall be completed within sixty (60) days from this date. DATE:   (SIGNATURE)  COUNSEL FOR MOVANT
Click to view table.
6.03  Commencement of Trial
All jury trials shall commence at 9:00 A.M., unless otherwise ordered by the Court.
Rule 7.  Withdrawal of Counsel.
Text
No order shall be signed permitting the withdrawal of counsel until counsel has set said motion on a regular Motion Day and has accompanied said motion with a copy of a certified letter to client and the proof thereof.
Rule 8.  Presence Before the Court.
Text
No action will be taken concerning any matter before the Court (unless it is a signed agreement among all parties) unless an attorney representing the movant is physically present before the Count, except in an extraordinary circumstance with leave of Court. However, routine motions, such as requests for Warning Order Attorney or Guardian ad Litem fees, dismissal requests by Plaintiff, reports and orders of distribution, etc. may be acted upon by the Court without appearance, if no party objects.
Title III.
— DEPOSITIONS AND INTERROGATORIES
Rule 9.  Depositions. 
Rule 10.  Interrogatories. 
Rule 9.  Depositions.
Text
9.01  Filing of Depositions
Originals of depositions shall not be filed in the Court record. The attorney who noticed the taking of a deposition shall be custodian of the record for the original deposition (and video tape if one is taken). and shall present it when directed by the Court or any party involved in the proceedings. If ordered by the Court, relevant pages of a condensed deposition transcript shall be filed in the record if the deposition is the subject of any motion before the Court.
Rule 10.  Interrogatories.
Text
Each party is limited to a total of THIRTY (30) (including subparts) interrogatories or requests for admission. Any party may move the Court for permission to propound either interrogatories or requests for admission in excess of the limit of thirty (30).
Title IV.
— RECORDS AND DISPOSITION OF EVIDENCE
Rule 11.  Removal of Records from Cabinet. 
Rule 12.  Withdrawal and Return of Records. 
Rule 13.  Duty of Clerk. 
Rule 14.  Disposition of Evidence. 
Rule 11.  Removal of Records from Cabinet.
Text
The clerk shall not permit any person, except a deputy or an employee in the clerk's office, to take papers from the cabinet in which they are stored.
Rule 12.  Withdrawal and Return of Records.
Text
12.01  From Clerk's Office
No records or parts thereof shall be taken from the clerk' s office except: for purpose of hearing; to the courtroom or to a judge; to the office of a commissioner; in pursuance of some statute authorizing or requiring such removal; or in obedience to legal process or order of the Court.
12.02  Commissioners
The commissioner shall receipt to the clerk for all papers taken by them from the clerk's office and shall not permit them to be taken from their control.
12.03  Attorneys
An attorney may take a record from the clerk's office upon written order from the Court which shall specify when same is to be returned. The attorney must receipt for record on such order. When the record is returned, the clerk will endorse a receipt to attorney on such order.
12.04  Violation
Any violation of this rule shall be dealt with by the Court as a contempt procedure.
Rule 13.  Duty of Clerk.
Text
Except by leave of Court, the clerk shall not suffer any paper once likes to be withdrawn. Unless specifically stated to the contrary in the Court's order, the clerk shall see that a true copy is retained in the file at the cost of the party withdrawing it.
Rule 14.  Disposition of Evidence.
Text
At the end of any hearing and/or the conclusion of a trial where controlled substances, guns, live ammunition, explosives, toxic or noxious materials, or currency have been entered into evidence these items shall be returned to the police authority having custody before the hearing or trial unless otherwise ordered by the Court. The Court in its discretion, may order similar retention and safekeeping of other bulky, valuable or dangerous goods.
Title V.
— COURT PERSONNEL.
Rule 15.  Attendance in Court. 
Rule 15.  Attendance in Court.
Text
The sheriff or a deputy and the clerk or a deputy shall attend court while in session unless expressly excused by the Court. The clerk or a deputy shall operate the video record system.
Title VI.
—DOMESTIC RELATIONS CASES.
Rule 1.  Introduction/Administrative Procedure. 
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing. 
Rule 3.  Adoptions/Termination of Parental Rights. 
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy. 
Rule 5.  Domestic Relations Practice. 
Rule 6.  Miscellaneous Rules Relating to Family Law Practice. 
Rule 1.  Introduction/Administrative Procedure.
Text
1.01  Introduction/Preface. The 19th Judicial Circuit hereby incorporates all rules within the Family Court Rules of Practice and Procedure (FCRPP), and all previous rules under Title VI of the 19th Judicial Circuit Court Local Rules shall be rescinded. All rules falling within Title VI of the 19th Judicial Circuit Local Rules shall serve to supplement the FCRPP. Kentucky Rules of Civil Procedure (CR) and Kentucky Rules of Criminal Procedure (RCr).
1.02  Incorporation into Civil/Criminal Local Rules. All rules established herein shall be incorporated by reference as the revised Title VI of the 19th Judicial Circuit Local Rules previously titled “Domestic Relations Cases – Reference and General,” and shall be referenced as DR 1, DR 2, etc.
1.03  Effective Date. The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval. 
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
Text
All procedures relating to court scheduling, motion hour, and procedures for filing are provided for under the 19th Judicial Circuit Local Rules, Title I.
Rule 3.  Adoptions/Termination of Parental Rights.
Text
Counsel in an adoption proceeding shall contact the Court to determine how much of a background check or references will be required in relative adoption cases.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 19th Judicial Circuit and District (Bracken, Mason and Fleming Counties) is hereby incorporated by reference and set forth as Appendix A to these Rules.
Rule 5.  Domestic Relations Practice.
Text
5.01  Appearances, Waivers and Agreements. 
 	A.  Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a clearly identified public notary, the circuit clerk or any of his or her deputies, or any official stenographer of the circuit court. 
 	B.  If an entry of appearance is filed and does not waive notice of future proceedings, including the filing of exceptions and the submission for judgment or decree, notice must be given of said proceedings. 
 	C.  All agreements and agreed orders shall contain the correct mailing and e-mail addresses for the attorneys and parties. 
 	D.  The parties and parties' counsel, if any, must sign all agreements and agreed orders. 
5.02  Preliminary Mandatory Disclosure. 
 	A.  Certification. AOC-238 (Preliminary Verified Disclosure Statement) or any subsequent replacement form requiring the same or similar information shall be filed in the Court record, unless parties' or parties' counsel certify in writing that said disclosure has been made in accordance with FCRPP 2(3).
 	B.  Completion in Maintenance/Spousal Support Cases. In cases where maintenance and spousal support are not at issue, any section of a mandatory disclosure form (such as AOC-238 or any subsequent replacement form) requiring the listing of monthly expenses need not be completed.
5.03  Value and Right to Future Payments. 
In all instances where a pension, retirement plan, profit sharing, deferred compensation or other plan which may lead to future payments exist as property between the parties, the parties shall ascertain an approximate value of all such plans as well as any right to receive future payments.
5.04  Custody Order or Modification of Custody Order or Decree. 
 	A.  Application for a custody order or to modify a custody order or custody decree shall be to the Court on motion, and affidavits as required by law, with notice to all panics, for hearing by the Court in accordance with procedures established by FCRPP 7, Kentucky Revised Statutes and these Local Rules.
 	B.  The affidavits in support of motion to modify a temporal')' custody order or custody decree shall, in addition to facts supporting the requested order sought, indicate:
 		1.  The date and recording information of the order or decree sought to be modified;
 		ii.  The substance of the order or decree; and,
 		iii.  The circumstances or the change of circumstances relied upon by the party seeking the modification.
5.05  Appearance Required Before Entry. 
Prior to a decree for dissolution of marriage being entered, the parties, in person or through counsel. must appear before the court on a regularly scheduled Motion Day, unless otherwise ordered or permitted by the court. Note: This docs not require a trial, but merely an appearance.
5.06  Affidavits. 
 	A.  Form in Proceedings for Dissolution of Marriage, Legal Separation or Maintenance. Pursuant to FCRPP 3(1), in each proceeding for dissolution of marriage, legal separation or maintenance, an affidavit signed by moving party and notarized must be fled with the complaint and must contain the following:
 		1.  Statement as to whether either party has been previously divorced, or a party to a decree of legal separation or dissolution of marriage, and if so, when and where the decree was granted.
 		2.  Statement as to age and condition of health of affiant. 
 		3.  Statement as to whether affiant owns any real estate. If any real estate is owned give location and value.
 		4.  Statement as to whether affiant is employed, the wages or salary received.
 		5.  Statement of affiant as to his or her other income.
 		6.  Statement as to the age and health of respondent.
 		7.  Statement of affiant as to whether respondent owns any real estate, and as to whether he is employed.
 		8.  Statement as to whether any children were born of this marriage, giving the place of residence, sex and date of birth of any such children, and the name(s) of the custodian(s) of said children.
 		9.  Statement as to whether respondent is now or has been in the active military service of the United States at any time during the pendency of this action.
 		10.  If a woman, whether now pregnant.
 		11.  The questionnaire form required by the State Department of Health, pursuant to KRS 213.340 shall be filed with the affidavit.
 	B.  Three Day Affidavit. An affidavit must be signed by moving party and notarized within three (3) days before judgment is tendered and be filed with the judgment containing statement as to whether any material change in the circumstances of either part)' has occurred since the first affidavit was executed and since the taking of proof as would cause any witness herein now to testify differently and whether any resumption of normal marriage relationship has occurred, and if a woman, whether now pregnant.
5.07  Emergency Notice for Custody, Maintenance, or Support. 
In addition to the requirements of FCRPP 5, FCRPP 7 and FCRPP 9, parties shall adhere to the following:
 		A.  In an emergency for temporary order for custody maintenance, and support or to modify and review same, a party on motion, with such notice as practicable, supported by affidavit of movant stating facts to establish the emergency, may move the Court, in person or by counsel for order of emergency temporary custody, maintenance, or support for a period of up to thirty (30) days.
 		B.  Affidavit of movant must fully explain the need for emergency custody, maintenance and/or support, and if applicable, why notice could not be given. 
 		C.  Such motions may be heard at any time in term or out of term at any location in the 19th Judicial Circuit.
 		D.  Any motion for maintenance or support must be accompanied by a child support worksheet and an affidavit of the moving party setting forth the number of children of the marriage and the income of the parties.
5.08  Child Support. Child support shall be determined pursuant to the support guidelines established in KRS 403.212, with exceptions for good cause shown, in addition to the requirements of FCRPP 9.
5.09  Visitation Rules 
 	A.  Pursuant to FCRPP 8(1), a parent shall be entitled to time-sharing/visitation as ordered by the court, unless otherwise agreed to by the parties or ordered by the court.
 	B.  The Local Time-Sharing/Visitation Guidelines are set forth as Appendix B to these Rules. The Guidelines set forth in Appendix B are not default provisions.
Rule 6.  Miscellaneous Rules Relating to Family Law Practice.
Text
6.01  Protection of Personal Identifiers. All pleadings must comply with the requirements of KRS Chapter 205, 403 and 407, by providing the personal identifying information required in those chapters. However. where personal identifiers are required by statute or contained in other documents or exhibits filed with the court parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow that unredacted scaled copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in the child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
6.02  Motions Contemporaneously Sent to Judge. Any motions filed with the clerk in the 19th Judicial Circuit under KRS Chapter 403 shall be contemporaneously sent by fax, e-mail or hand-delivery to the Circuit Judge or Circuit Judge's secretary due to possibility of not having regularly scheduled Motion Hour in the county where said motion is to be filed within period prescribed by FCRPP.
6.03  Rules Omitted. Local Rules 15 - 25 are hereby omitted due to the revision of Title VI and so as to maintain numbering of all other Titles within the 19th Judicial Circuit Local Rules.
Title VII.
— COMMISSIONER, REFERENCES, JUDICIAL SALES FEES, ALLOWANCES AND ADVERTISING.
Rule 26.  References to Commissioner. 
Rule 27.  Judicial Sales. 
Rule 28.  Deposit for Advertisements. 
Rule 29.  Insurance. 
Rule 30.  Confirmation of Report of Sale. 
Rule 31.  Commissioner's Fee, Allowances and Deeds. 
Rule 26.  References to Commissioner.
Text
References shall be had to the commissioner as provided by the Kentucky Rules of Civil Procedure (CR), Kentucky Revised Statutes, the Administrative Procedures of the Court of Jusice [Justice] (AP) Part IV, these Local Rules, or court order in individual cases. The order shall be sufficiently specific to indicate clearly the purposes of the reference and the duties to be performed by the commissioner therein.
Annotations

Compiler’s Notes.
The publisher believes the Court intended the spelling as corrected within the brackets.
Rule 27.  Judicial Sales.
Text
27.01  Judicial Sales. Unless specific provisions be made to the contrary in the judgment or order directing a sale, all judicial sales (i.e. sales under judgment or order) shall be made by the commissioner.
27.02  Execution or Attachment. Sales under execution or attachment shall be made by the sheriff.
27.03  Time and Place. The judgment shall direct the time and place of all judicial sales by the commissioner. During the conduct of a judicial sale, the commissioner shall have the power to keep order or the commissioner may call the sheriff or deputy to keep order.
Rule 28.  Deposit for Advertisements.
Text
When any order is made requiring advertisements or notice by newspaper or hand bill, the party on whose motion said order is made shall deposit with the commissioner an amount of money sufficient to pay the costs of such advertisement or notice. Until such deposit is made, the commissioner shall not be required to make such advertisement or publish such notice. The commissioner is authorized, in his discretion, to advertise by summary description.
Rule 29.  Insurance.
Text
29.01  Obtaining Insurance. Where the property sold includes insurable improvements the successful bidder at such sale shall at such bidder's own expense carry fire and extended coverage insurance on said improvements from the date of the sale until the purchase price is paid to the extent obtainable or to the court appraised value of said improvements, or to the unpaid balance of the purchase price, whichever is less as a minimum, with loss clause payable to the Master Commissioner.
29.02  Written Evidence of Insurance. Written evidence of such insurance, as obtained pursuant to Local Rule 29.01, shall be furnished by the purchaser to the commissioner within twenty-four (24) hours of the date of sale.
29.03  Purchase Money Bonds. Where purchase money bonds arc executed the deed of conveyance shall provide that such insurance shall be carried, and failure to carry such insurance shall be a default on the part of the purchaser for which the purchase money bonds may be declared due.
29.04  Failure to Obtain Insurance. Failure of the purchaser to effect such insurance shall not affect the validity of the sale or the purchaser's liability therein, but shall entitle the party or parties entitled to receive the purchase price to effect said insurance and furnish the policy or evidence thereof to the commissioner if they so desire, and the premium thereon or the proper portion thereof shall be charged to the purchaser at the purchaser's costs.
Rule 30.  Confirmation of Report of Sale.
Text
Ten (10) days after the filing of a commissioner's Report of Sale, and no objections having been tiled thereto, an Order Confirming Sale may be filed with the Clerk of the Court, who shall submit the order to the Court. The party submitting the order shall serve copies of the same as required by CR 5, and so certify. The purchaser must also be served.
Rule 31.  Commissioner's Fee, Allowances and Deeds.
Text
Fees and/or allowances shall be set by separate order of the Court, but shall in no event be less than the fees prescribed by the Administrative Procedures of the Court of Justice (AP) Part IV.
Title VIII.
— CLASS D FELONY PRETRIAL DIVERSION.
Text
I.  Definition. Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, for a period of time not to exceed five (5) years, subject to certain conditions established by the Court.
II.  Persons Eligible. KRS 533.250
 	A.  Any person charged with a Class D felony who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible to be considered for pretrial diversion.
 	B.  The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. Alford,  before becoming eligible for pretrial diversion.
 	C.  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	D.  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8), shall be ineligible for this program.
 	E.  No person shall be eligible for this program more than once in any five (5) year period.
 	F.  No person shall be eligible for this program who has committed a sex crime as defined in KRS 17.500.
III.  Procedure. 
 	A.  After indictment in Circuit Court, and no later than thirty (30) days before trial, any person eligible for the program may apply to the Circuit Court and the Commonwealth's Attorney for entry of a pretrial diversion order.
 	B.  In applying for pretrial diversion, counsel for the defendant  must state, and the defendant must agree on the record, that in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
 	C.  The Commonwealth shall make a written recommendation to  the Court in response to each application. KRS 533.250(2).
 	D.  Before making a recommendation to the Court, the Commonwealth shall:
 		1.  Have a criminal record check made by telephoning Pretrial Services at AOC at 1-800-928-6381, or faxing the request to (502) 573-1669, or otherwise obtain a criminal history of the defendant. (DO NOT send requests to the local Pretrial  Services Officer.) KRS 533.252.
 		2.  Attempt to interview and seek input from the victim and/or victim's family and to advise them of the time, date and place the motion will be heard by the Court; and
 		3.  Conduct any other investigation that the attorney for the Commonwealth determines may be necessary to set proper conditions of pretrial diversion.
 	E.  When diversion is recommended, the Commonwealth must make  written recommendations to the Court of conditions for the pretrial  diversion as well as the appropriate sentence to be imposed if the  diversion agreement is unsuccessful.
IV.  Order of Pretrial Diversion. 
 	A.  The Court may, in its discretion, and only if the Attorney for the Commonwealth so recommends, order pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate. (AOC Form 345, styled Order Granting Pretrial Diversion of a Class D Felony, was designed for this purpose.)
 	B.  The Order of Diversion shall include:
 		1.  Restitution, if applicable.
 		2.  Whether the diversion shall be supervised or unsupervised  (and include supervision fees, if applicable).
 		3.  Duration of the diversion.
 		4.  Requiring defendant to obey all rules and regulations imposed  by Probation and Parole.
 		5.  As required by KRS 533.030(1) [conditions of probation-restitution],  directing the defendant not to commit any offense during the period  of the pretrial diversion.
 		6.  Directing the defendant to comply with any other provision  of KRS 533.030 or any other condition the Court deems appropriate.
 	C.  The Order of Diversion may include:
 		1.  That the petitioner remain drug and alcohol free and be  subject to random testing.
 		2.  That the petitioner possess no firearm or any other deadly  weapon.
 		3.  Other reasonable conditions that the Court imposes.
 	D.  Duration of the pretrial diversion shall not exceed five  (5) years without agreement of the petitioner. Duration of the diversion  agreement shall not be less than the time required to make restitution  in full.
V.  Voiding a Diversion Order. 
 	A.  After a hearing, with notice to the Commonwealth and to  the defendant, the Court may void a person's participation in pretrial  diversion upon a showing of failure to comply with the conditions  of diversion or a failure to make satisfactory progress. (AOC Form  346, styled Order Voiding Pretrial Diversion of a Class D Felony,  was designed for this purpose.)
 	B.  If an order of pretrial diversion is voided, the defendant  shall be sentenced according to law, based on his or her prior plea  of guilt/plea pursuant to North Carolina  v. Alford .
 	C.  Under KRS 533.256(2), the same criteria applicable to a  probation revocation hearing applies to a proceeding to void an order  granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence  are inapplicable in miscellaneous proceedings such as those revoking  probation. A proceeding to determine whether an order granting diversion  should be voided also constitutes a miscellaneous proceeding and therefore  the Rules of Evidence are inapplicable to such hearings.
VI.  Completion  of Diversion Program. 
If the defendant successfully  completes the provisions of the pretrial diversion agreement, the  charges against the defendant shall be dismissed.
VII.  This pretrial diversion protocol shall not be construed to give any defendant a right or entitlement to pretrial diversion in any case, nor shall it allow any action lor failure to recommend or approve pretrial diversion.
Title IX.
— MISCELLANEOUS.
Rule 32.  Preparation or Filings 
Rule 33.  Caption of Original/Intervening Complaint. 
Rule 34.  Dress of Attorneys. 
Rule 32.  Preparation or Filings
Text
All pleadings, motions,  orders and judgments shall be mechanically or electronically prepared. If forms are used, any blanks shall be completed by mechanical means and not by hand, unless permitted by the Court. Paper 8½" x 11" shall be used  for all purposes.
Rule 33.  Caption of Original/Intervening Complaint.
Text
The caption or each original complaint and intervening complaint shall show the address, if known of each party. If a defendant is under disability. the caption shall state the nature of the disability and who shall be served.
Rule 34.  Dress of Attorneys.
Text
All attorneys appearing as counsel before the Court shall at all times be appropriately attired.
Appendix A.
TWENTY-FOUR  (24) HOUR  ACCESSIBILITY  TO PROTECTIVE  ORDERS AND  LOCAL  JOINT JURISDICTION PROTOCOL 19th JUDICIAL CIRCUIT AND DISTRICT,  BRACKEN, FLEMING AND MASON COUNTIES
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs), and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court, KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual. 
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No-drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any order for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge. 
 		F.  The court shall review a petition for a protective order immediately upon its filing, KRS 403.730. KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioners
 		 	(1)  during regular business hours:
Circuit Court Clerks  and deputy clerks 
Sheriffs and deputy sheriffs 
City police officers 
Women's Crisis Center staff
 		 	(2)  after  regular business hours and on weekends/holidays:
Sheriffs and deputy sheriffs 
City police officers 
Women's Crisis Center staff
 		B.  Upon receipt of a completed petition, the authorized agency/officer shall present the petition to the following, in (the following order:
 		 	(1)  during or  after regular business hours on a weekday:
District Court Judge (for Fleming County) or Trial Commissioners (for Bracken and Mason Counties), as appropriate, or
Circuit Judge, if   no other judge or trial commissioners can be located
 		 	(2)  anytime during a weekend or holiday:
The on-call trial commissioner assigned for all three counties, as identified in the monthly rotational schedule for on-call assignments:
The other trial commissioner, or District Court Judge, if available, or Circuit Judge, if   no other judge or trial commissioners can be located
 		C.  Domestic violence hearings and all hearings for all protective orders shall be heard by the District Court as follows:
Bracken County: All Tuesdays at 10:30 a.m.
Fleming County: 1st Thursdays at 1:00 p.m.; 3rd & 5th Thursdays at 11:00 a.m.
Mason County: 1st & 3rd Mondays  at 1:00 p.m. & 5th Mondays at 11:00 a.m.
NOTE: Domestic Violence hearings may he scheduled for the same time and date as hearings for related criminal charges.
 	III.  Contempt Proceedings
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate civil contempt proceedings (AOC Forms available) should contact;
Bracken Circuit Clerk, 606-735-3328
Fleming Circuit Clerk, 606-845-7011
Mason Circuit Clerk, 606-564-4011
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order. Failure of the petitioner to appear may result in denial or dismissal of the petition.
 		D.  When the Court conducts contempt proceedings in domestic violence actions, the party subject to contempt shall be represented by counsel, unless waived, and an attorney shall be appointed by the court if the party qualifies as an indigent.
All general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
 	IV.  Protocol
If at any time during the processing of a domestic violence case it is found there is a pending dissolution or custody matter, then consistent with FCRPP 12, the domestic violence case shall be reassigned to the circuit court with appropriate jurisdiction. The emergency protective order shall continue, and the summons to the appropriate court shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date the case is transferred, or for as long as the Court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed by the court of jurisdiction to which the case is transferred.
Appendix B.
 LOCAL TIME-SHARING/VISITATION  GUIDELINES 19th JUDICIAL CIRCUIT AND DISTRICT  (BRACKEN, FLEMING AND MASON COUNTIES)
Text
RULES OF VISITATION AND PARENTAL CONDUCT  Liberal visitation arrangements are encouraged by the 19th Judicial Circuit Court as contact with both parents is important to the children.  You may also agree, and are encouraged to agree, to any additional visitation for your convenience, or that is beneficial to your child.  Changes or modifications can be made by the Court if need for such is shown.  The following guidelines are not and shall not be construed as a default time-sharing/visitation  schedule.    VISITATION SHALL BE AT SUCH TIMES AND PLACES AS THE PARTIES MAY AGREE.
This will not normally be less than: 
 	1.  Weekends:
Alternate weekends from Friday at 5:30 p.m. until Sunday at 6:00 p.m. for all children twelve (12) months of age or older.  If the child is less than twelve (12) months of age, weekend visitation shall be from 10:00 a.m. to 6:00 p.m. on Saturday and Sunday.
 	2.  Midweek: One evening each week, on Wednesday at 5:30 p.m. to 8:30 p.m. 
 	3.  Holidays: In the odd-numbered years, the custodial parent has Easter and Christmas Day; and the non-custodial parent has July 4th, Thanksgiving, and Christmas Eve.
In the even-numbered years, the schedules are reversed. Memorial Day and Labor Day attach to the preceding week.
 		A.  A holiday that falls on a weekend should be spent with the parent who would normally have the children for that holiday.  The rest of the weekend is to be spent with the parent who would normally have that weekend.  These do not have to be made up.
 		B.  Mother's Day and Father's day shall be spent with the appropriate parent.  Hours are as agreed, or 10:00 a.m. to 7:30 p.m.
 		C.  Other days of special meaning, such as religious holidays, or national birthdays, should be decided together, written into the Court order, and alternated as above.
 		D.  Hours for parents who cannot agree are as follows:
 		 	i.  Easter: 10:00 a.m. to 7:30 p.m.
 		 	ii.  July 4th: 9:00 a.m. to 9:00 a.m. the next day
 		 	iii.  Thanksgiving: 9:00 a.m. to 9:00 a.m. the next day
 		 	iv.  Christmas Eve: 9:00 a.m. on December 23rd to 9:00 p.m. on December 24th
 		 	v.  Christmas Day: 9:00 a.m. on December 24th to 9:00 a.m. on December 25th
 	4.  Birthdays: One-half day with each parent even if it falls on a regular visitation day.
 	5.  Waiting: The children and custodial parent have no duty to await the visiting parent for more than thirty (30) minutes of the visitation time.  The parent who is late forfeits visitation for that period.  The custodial parent, or acceptable representative, must be home at the return time to receive the child.
 	6.  Cancellations: If the child is ill, the custodial parent shall give 24 hours notice, if possible, so appropriate plans can be made.  The non-custodial parent shall give 24 hours notice to cancel.  The time cancelled by the non-custodial parent is forfeited.  The time lost due to the child's illness should be made up.
 	7.  Vacations: Four (4) weeks of visitation each year are to be arranged with advanced notice by the non-custodial parent by May 1st. The custodial parent must give the non-custodial parent notice of vacations, or special plans for the child, to avoid planning conflicts, by May 15th.
 		i.  Summer school necessary for the child to pass to the next grade must be attended.
 		ii.  A general itinerary should be provided for the parent, if vacation will be out of town.
 		iii.  Child support obligation shall not abate during any visitation period. 
 	8.  The visitation schedule set shall be an enforceable Order of the Court. Please put the interests of your child first and comply with the above provisions.
 	9.  Rules for Visitation. Each parent is under an affirmative duty to foster the love and affection of the child for the other parent.  Neither parent shall do nor say anything that will interfere with the love and affection of the child for the other parent. Neither parent shall allow third parties to do or say anything to or in the presence of the child that will interfere with the love and affection of the child for the other parent.  In addition to these general duties, neither parent shall:
 		i.  Have the child deliver money or messages from one parent to the other and thus place the child in the middle.
 		ii.  Ask the child to keep a secret from the other parent and, in effect, teach the child to lie.
 		iii.  Quiz the child about what is going on at the other parent's home and thus turn the child into a spy.
 		iv.  Say unkind things about the other parent to the child or in the presence of the child.
 		v.  Try to conduct parental business when exchanging the child for visitation.
 		vi.  Make any threats or start arguments with the other parent when exchanging the child for visitation. 
 		vii.  Ask a child directly or subtly, “Which of us do you really want to be with”, and thus place the burden on the child.
 		viii.  Have the child refer to a future step-parent as “mother” or “father”.
 		ix.  Eavesdrop on or interrupt the child's telephone conversations with the other parent.
Violation of these rules may affect or limit a parent's right to visitation or custody.
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Appendix A Twenty-Four (24) Hour Accessibility to  Protective Orders and Local Joint  Jurisdiction Protocol   19th Judicial Circuit and District Bracken, Fleming and Mason Counties 
RULE 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURES.
101.  Preface.
Text
These are the Local Rules of the 19th Judicial District covering Bracken, Fleming and Mason District Courts. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr), and the Kentucky Rules of Civil Procedure (CR). These Rules shall be the only operative District Court Rules for the 19th Judicial District in Bracken, Fleming and Mason Counties.
102.  Effective Date.
Text
The effective date of these Rules shall be thirty (30) days after the Kentucky Supreme Court's approval.
103.  Citation.
Text
These Rules shall be cited as Bracken/Fleming/Mason District Court Practice and Procedures (BFMDPP).
RULE 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING.
201.  Regular Motion Hour Schedule for Bracken District Court.
Text

 1st Tuesday  9:00 a.m. Probates. Arraignments, Pre-Trial Conferences, Criminal Motions 10:30 a.m. Domestic Violence Hearings 11:00 a.m. Preliminary Hearings, Civil Hearings, Court Trials, Small Claims, & Evictions 1:00 p.m. Juvenile Hearings for Child Support, Paternity 2nd Tuesday 9:00 a.m. Probates. Arraignments. Pre-Trial Conferences, Criminal Motions 10:30 a.m. Domestic Violence Hearings 11:00 a.m. Preliminary Hearings, Civil Hearings, Court Trials, Small Claims, & Evictions 1:00 p.m. Juvenile Hearings (DNA, Status & Public Offenses) 3rd Tuesday 9:00 a.m. Probates, Arraignments, Pre-Trial Conferences, Criminal Motions 10:30 a.m. Domestic Violence Hearings 11:00 a.m. Preliminary Hearings, Civil Hearings, Court Trials, Small Claims, & Evictions 1:00 p.m. Juvenile Hearings (DNA, Status & Public Offenses) 4th Tuesday 9:00 a.m. Probates, Arraignments, Pre-Trial Conferences, Criminal Motions 10:30 a.m. Domestic Violence Hearings 11:00 a.m. Preliminary Hearings, Civil Hearings, Court Trials, Small Claims, & Evictions 1:00 p.m. Jury Hearings (if none, then Jury Trials/Court Trials) 5th Tuesday 9:00 a.m.  Probates, Arraignments, Pre-Trial Conferences 10:30 a.m.  Domestic Violence Hearings 1:00 p.m. Disability Trials (if none, then juvenile or other hearings)
Click to view table.
202.  Regular Motion Hour Schedule for Fleming District Court
Text

 1st Thursday 8:30 a.m. New Probates  9:00 a.m. Arraignments 10:30 a.m. Pre-Trial Conferences, Criminal Motions 1:00 p.m. Domestic Violence Hearings 1:30 p.m. Juvenile Hearings 2nd Mondays of the month at 1:30 p.m. Civil Motions and Hearings or Court Trials, Small Claims, Evictions 2nd Thursday 8:30 a.m. New Probates 9:00 a.m. Arraignments 10:30 a.m. Pre-Trial Conferences, Criminal Motions 1:00 p.m. Juvenile Hearings, Child Support, Paternity 2:00 p.m.  Juvenile Hearings (DNA, Public & Status Offenses) 3rd Thursday 8:30 a.m. New Probates 9:00 a.m. Arraignments, Criminal Motions 10:30 a.m. Pre-Trial Conferences 11:00 a.m.  Domestic Violence Hearings 1:00 p.m. Juvenile Hearings (DNA. Status & Public Offenses) 4th Thursday 9:00 a.m. Jury Trials/Court Trials (if no trials, then other hearings ) 1:00 p.m. Jury Trials/Court Trials (if no trials, then other hearings ) 5th Thursday 9:00 a.m. Arraignments/Disability Trials 11:00 a.m. Domestic Violence Hearings 1:00 p.m. Disability Trials/Other Trials
Click to view table.
203.  Regular Motion Hour Schedule for Mason District Court.
Text

 1st Monday 8:30 a.m.  New Probates  9:00 a.m. Arraignments 10:00 a.m. Pre-Trial Conferences, Criminal Motions 1:00 p.m. Domestic Violence Hearings, Civil Hearings or Court Trials. Small Claims. Evictions 1st Wednesday 8:30 a.m. New Probates 9:00 a.m. Arraignments 10:00 a.m. Pre-Trial Conferences, Criminal Motions 1:00 p.m. Juvenile 1 st  Appearance, Child Support Show Cause May 15), Temporary Removal Hearings, Other Juvenile Hearings 2nd Monday 8:30 a.m. New Probates 9:00 a.m. Arraignments 10:00 a.m. Pre-Trial Conferences, Criminal Motions *After 12:00 p.m.  the Court will be in Fleming County 2nd Wednesday 8:30 a.m. New Probates 9:00 a.m. Arraignments 10:00 a.m. Pre-Trial Conferences, Criminal Motions 1:00 p.m. Juvenile Adjudications/ Other Juvenile Hearings 3rd Monday 8:30 a.m. New Probates 9:00 a.m. Arraignments 10:00 a.m. Pre-Trial Conferences, Criminal Motions 1:00 p.m.  Domestic Violence Hearings, Court Trials (Civil), Small Claims, Evictions 3rd Wednesday 8:30 a.m. New Probates 9:00 a.m.  Arraignments 10:00 a.m.  Pre-Trial Conferences, Criminal Motions 1:00 p.m.  Juvenile Dispositions, Permanency Hearings/Other Juvenile Hearings 4th Monday 8:30 a.m. New Probates 9:00 a.m.  Arraignments 10:00 a.m.  Pre-Trial Conferences, Criminal Motions 1:00 p.m.  Court Trials including Disability Trials 4th Wednesday 9:00 a.m.  Jury or Court Trials 1:00 p.m.  Jury or Court Trials 5th Monday 8:30 a.m. New Probates 9:00 a.m.  Arraignments 10:00 a.m. Pre-Trial Conferences 11:00 a.m. Domestic Violence Hearings 1:00 p.m.  Disability or Other Trials 5th Wednesday 8:30 a.m. New Probates 9:00 a.m.  Arraignments 10:00 a.m.  Disability or Other Trials 1:00 p.m.  Trials
Click to view table.
204.  Exceptions to Regular Motion Hour Schedules.
Text
Exceptions to the regular motion hour schedule shall be at the discretion of the District Judge.
205.  Deadlines for Filing Motions.
Text
In order for a motion to be placed on the docket, the District Clerk must receive motions no later than the following:

 Bracken District Court: 4:30 p.m. Tuesday, one week prior to motion hour  Fleming District Court: 4:30 p.m. Thursday, one week prior to motion hour  Mason District Court: 4:30 p.m. Monday or Wednesday, one week prior to motion hour
Click to view table.
206.  Holidays.
Text
The Bracken, Fleming and Mason District Courts will follow the Kentucky Court of Justice holiday schedule, which may be obtained at any office of the Circuit/District, or at http://courts.ky.gov. A notice shall be published by the District Judge advising of the closure of District Court in observance of official holidays. An alternate session of district court may be scheduled at the District Judge's discretion.
RULE 3.  LOCAL PROTECTIVE ORDER PROTOCOL & 24-HOUR ACCESS POLICY.
301.  Twenty-four (24) Hour Accessibility to  Protective Orders and Local Joint Jurisdiction Protocol.
Text
The Twenty-four (24) Hour Accessibility to Protective Orders and Local Joint Jurisdiction Protocol for Bracken, Fleming and Mason Counties is located in Appendix A to these local rules, and incorporated as if set out fully herein.
RULE 4.  PATERNITY.
401.
Text
FCRPP 14.02 and 15 shall apply in all Paternity cases filed in the 19th Judicial District. Pursuant to FCRPP 14(1), a fee of $50 shall be paid by a movant in a paternity case after 6 months from the entry of a paternity judgment unless the movant is proceeding under Title IV-D for child support enforcement or the movant files a motion to proceed in forma pauperis.
402.
Text
As authorized by KRS 406.051(2), custody and visitation matters will be declined by the 19th Judicial District Judge and will not be considered in any paternity action. Any such matter submitted for a determination in a paternity action will be referred to the Circuit Court as authorized by FCRPP 14(2), and the payment of the appropriate filing fee shall be required of the movant.
403.
Text
Child Support. (Please refer to FCRPP 9)
RULE 5.  DEPENDENCY, NEGLECT AND ABUSE.
501.  Procedures for Emergency Custody Orders.
Text
To obtain an Emergency Custody Order as set forth in FCRPP 19:
 	A.  During normal working hours, 8:30 a.m. to 4:30 p.m., Monday through Friday, excluding holidays, persons seeking an Emergency Custody Order (ECO) shall come to the appropriate Circuit Clerk's Office.
 	B.  After working hours and on weekends and holidays, the assigned on-call trial commissioner or the District Court Judge shall be contacted for consideration of the issuance of an Emergency Custody Order.
502.  Petitions.
Text
Any petition filed with this Court shall comply with the following conditions:
 	A.  Citations to specific statute(s) and factual allegations relied upon in asserting the Court's jurisdiction; and
 	B.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents, including but not limited to initiating contact with the Child Support Division of the appropriate County Attorney's Office.
503.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision.
Text
The judge may permit the Temporary Removal Hearing or the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that petitioner has made diligent efforts to serve all other parties, including initiating contact with the Child Support Division of the County Attorney's Office, in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
RULE 6.  STATUS OFFENSES.
Text
There are no local rules relating to Status Offense cases in the Bracken/Fleming/Mason District Court. For uniform statewide rules of procedure, see FCRPP 37 through 44.
RULE 7.  MISCELLANEOUS RULES RELATING TO FAMILY LAW PRACTICE.
701.  Identification of Counsel or Party Required.
Text
Every pleading, motion, and any other document filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number, and e-mail address (if any) of the attorney or party signing the document. A rubber stamp shall not be deemed a signature either under this Rule, or under CR 11.
702.  Protection of Personal Identifiers.
Text
A.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406, and 407 by providing the personal identifying information required in those chapters; however, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court, other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
B.  Pleadings, documents or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
C.  In all cases where the Judge has interviewed child(ren) in chambers, the Court will allow attorneys of record, including any Guardian ad Litem, to view the recording of same. However, attorneys not appearing in or not officially connected with said case, nor the parents of the child(ren) interviewed, shall be allowed to view the recording without specific orders of the Court. This rule shall apply whether the child(ren) is a victim or a witness, and shall remain in effect until the child is 18 years of age.
RULE 8.  GENERAL CIVIL RULES.
801.  Motions.
Text
A.  General. Unless made orally during the progress of a trial in chief, motions must be in writing, accompanied by legal memorandum. Rebutting memorandums must be served within ten (10) days. Motions, outside of trial, will be decided without oral argument unless oral argument is specifically requested by either party. All motions shall be set for a specific date, in accordance with the Court's set schedule.
B.  Default. Motions for Default Judgments shall be accompanied by the following certificate in addition to the Military Affidavit, if a Military Affidavit is required:DEFAULT JUDGMENT CERTIFICATE
Plaintiff by counsel, certifies that:
 		A.  No papers have been served on plaintiff's counsel by the defendant(s) in default.
 		B.  Defendant(s) were served on  _______________________________________  (date)
 		C.  The balance due on the loan is as follows:
 		 	(1)  The amount of the original obligation is: $ _______________________________________ 
 		 	(2)  The amount paid by defendant(s) to be deducted from the original obligation is $ _______________________________________ 
 		 	(3)  If there is a small loan, the amount of unearned interest rebate to be deducted pursuant to KRS 288.530(6) is: $ _______________________________________ 
 		 	(4)  The balance due from defendant(s) is: $ _______________________________________ 
 		 	(5)  If the balance due on line (4) above is different from the amount sought in the Default Judgment, the reason is:  _______________________________________ 
 		D.  If the basis of plaintiff's claim is a Promissory Note, the original note has previously been filed herein or is filed herewith. If not, the reason is:  _______________________________________ 
 		E.  If the basis of plaintiff's claim is property damage to an automobile, a copy of the repair estimate or other document evidencing the damages sought in the Complaint shall be submitted, accompanied by a statement that the repair estimate does not exceed the fair market value of the automobile.
 		F.  If the basis of plaintiffs claim is a credit card that is in default, a copy of the credit card billing from the card issuer or credit card company, and a copy of the credit card agreement are to be filed with the Complaint.
 		G.  If the debt has been assigned from the original creditor, the assignment must be filed with the Complaint.
 		H.  If attorney's fees are requested, the provision in the contract/security agreement allowing for a claim of attorney's fees should be highlighted and filed with the Complaint, and fully identified in the motion. Further, an affidavit from the attorney must be filed with the motion stating in detail how the requested attorney's fees were determined so that the court may determine if the requested attorney's fees are reasonable.
All motions for default judgment require the presence of the attorney for the plaintiff at the hearing (or an attorney temporarily designated to represent the interests of the plaintiff).
802.  Jury Trial & Jury Instructions.
Text
A.  Jury Trial. Any party desiring a trial shall, at the time of filing a Motion for a jury trial or removal from Small Claims Court, pay the jury fee to the Clerk as required. Otherwise, his/her right to trial by jury shall be waived. The cost of the jury shall be taxed as costs against the unsuccessful party. When a party who requested a jury no longer desires one, the party shall notify the Court not later than 48 hours before the case shall be called. Failure to do so shall result in the imposition of jury costs on the requesting party.
B.  Jury Instructions. Written instructions to the jury (in civil cases) shall be tendered to the District Judge at least 48 hours prior to trial. The court may direct earlier submission of jury instructions in criminal cases.
803.  Orders of Delivery.
Text
All orders of delivery shall be by seven (7) days notice to the party having possession of the personal property unless a verified statement is filed setting forth the reasons for non-notice. Notice shall also be given to any person who has an interest in the personal property. This notice shall be returnable and heard before the District Court at the time provided for the hearing of said motion by the District Court.
804.  Monies Paid into Court.
Text
All monies paid into District Court shall be paid to the Clerk of the District Court and withdrawn according to rules for the District Court Clerk, except the Court in order to protect an attorney's lien, or otherwise in the furtherance of justice, or for the convenience of administration, may order payment to an attorney of record. The Clerk shall not pay such money to an attorney unless such attorney is so authorized by name in the order of withdrawal. Such order may issue on motion without notice.
805.  Witness, Personal Appearance.
Text
The personal appearance of a party or witness in aid of execution on a judgment shall be heard by the District Court according to the rules pertaining to same.
806.  Witness, Upon Judgment.
Text
Whenever a defendant, party or witness has appeared and been examined under oath on a discovery proceeding upon a judgment, such person shall not be compelled to appear again within six months unless an affidavit is filed by counsel showing a change of conditions or circumstances warranting same.
807.  Special Bailiffs and Their Compensation.
Text
Special bailiffs may be appointed upon the affidavit of the moving party pursuant to KRS 421.135. Under KRS 421.135, the special bailiff shall be allowed by the judge a reasonable compensation for the service, not to exceed that allowed to sheriffs for conveying prisoners to the penitentiary.
808.  Dismissing of Action.
Text
No action shall be dismissed until all costs have been paid in full to the Clerk, unless good cause is shown by affidavit and motion.
RULE 9.  LOCAL CRIMINAL RULES.
901.  Jury Instructions.
Text
Proposed instructions to the jury shall be filed by the County Attorney and by counsel for the Defendant by the last regular court date (for that county) prior to the jury trial.
902.  Final Pretrial.
Text
The defendant shall appear at the final pretrial conference prior to the jury trial. If the defendant fails to appear, a bench warrant may be issued for the defendant's arrest, and the jury trial will be cancelled.
903.  Motions to Suppress
Text
Motions to suppress must be in writing state the specific grounds in detail, and shall he submitted no later than 45 days after the first Pre-Trial Conference. In accordance with CR 820 and 827, failure to comply with this rule, unless for good cause, shall bar such motion. The Commonwealth must comply with CR 8.27.
904.  DUI Pleas on DUI 2nd or Greater
Text
Defendants or their attorneys shall produce a listing from the County Clerk or appropriate agency describing all vehicles registered in Defendant's name at the time of the plea, and shall be prepared to surrender the license plates of those vehicles, or apply for an Interlock License in accordance with Kentucky Revised Statutes.
905.  Pay or Stay Bench Warrants
Text
If an individual is picked-up on a “pay or stay” bench warrant and they pay the outstanding fines and costs, and if the person is considered “bonded out,” then the clerk is authorized to waive the bond fee.
RULE 10.  NON-FELONY DIVERSION PROGRAM.
1001.  Eligibility Requirements.
Text
A.  All persons charged in District Court with the commission or a misdemeanor or violation may be eligible for participation in the Diversion Program (initially, in Bracken County only, which may be expanded in the future to include Fleming and Mason Counties) as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 	(1)  Except as provided in subsections B and C, a prior conviction for a felony offense, misdemeanor offense or violation, shall preclude eligibility.
 	(2)  Prior convictions for violations of traffic regulations under KRS Chapters 186 and 189 shall not preclude eligibility. A prior conviction for DUI will preclude eligibility. 
 	(3)  Except as provided in subsection C, a person charged with a violent/assaultive crime shall not be eligible for participation in the Diversion Program. 
 	(4)  Except as provided in subsection C, a person charged with violation of the public trust, under KRS Ch. 522 shall not be eligible for participation in the Diversion Program. 
 	(5)  Except as provided in subsection C, a person charged with violating any traffic regulation under KRS Ch. 186, 189, or 189A shall not be eligible for participation in the Diversion Program. No one charged with a DUI or no insurance shall be eligible for diversion under this program.
 	(6)  Except as provided in subsection C, a person who has previously participated in the Diversion Program in this county/district or any other jurisdiction within or without the Commonwealth of Kentucky shall not be eligible for participation in the Diversion Program.
B.  Where a person is charged with an offense of public intoxication under KRS 525.100 or alcohol intoxication under KRS 222.202, and that person has one or more prior convictions for alcohol-related offenses other than DUI; and where it appears from the person's record and history that his/her criminal activity is related to the disease of alcoholism or drug addiction, that person will be considered eligible for participation in the Diversion Program.
C.  Where reasons of an extraordinary nature are presented which warrant consideration of a person for participation in the Diversion Program, notwithstanding his/her lack of eligibility by virtue of one or more of the above set out exclusions, that person may be considered eligible for participation in the Diversion Program by determination of the trial judge, or upon recommendation of the County Attorney, with the Court's approval.
D.  A Diversion Report shall be prepared by the Pre-Trial Service Office of the court and such report shall contain basic information, record of any past offenses and convictions, record of any prior participation in the Diversion Program or other similar program(s), employment status, length of residence in the area, and any other information necessary to determine eligibility and appropriateness of approval to participate in the Diversion Program.
Prior to approval for participation in the Diversion Program, the Diversion Report shall be made available to the County Attorney, trial judge and the defendant.
Nothing in this rule shall be deemed to limit the authority of the County Attorney to withdraw criminal prosecution in any given case.
1002.  Approval for Participation.
Text
A.  Upon the consent of both the County Attorney and the accused the trial judge shall approve participation in the Diversion Program for any individual who meets the eligibility requirements in subsection 1001 above, unless the trial judge is of the opinion that diversion is not appropriate for one of the following reasons:
 	1.  There is a substantial risk that the defendant will flee from the jurisdiction of the court prior to fulfillment of the terms or the Diversion Contract.
 	2.  There is a substantial risk that the defendant will commit another crime prior to fulfillment of the terms of the Diversion Contract. 
 	3.  That the defendant is in need of correctional treatment that can be provided most effectively by commitment to the local detention/correctional facility. 
 	4.  That participation in the Diversion Program would unduly depreciate the seriousness of the defendant's crime.
B.  Consent of the County Attorney to the person's participation in the Diversion Program shall not be unreasonably withheld. If the County Attorney refuses to consent to the person's participation in the Diversion Program, he/she shall state on the record the reason(s) therefore.
C.  Upon approval for participation in the Diversion Program, the accused must sign a statement waiving his/her right to a speedy trial. Prior to signing such statement, the accused shall be given the opportunity to consult with an attorney if he/she so desires.
D.  Prior to approval for participation in the Diversion Program, the Pre-Trial Services Office shall present to the trial judge the comments and opinions, if any, of the arresting officer and/or victim of the alleged crime regarding the nature of the offense, the appropriateness of diversion, and suggested terms of the Diversion Contract. While not binding on the trial judge, such comments and opinions shall be considered by the trial judge in determining approval for participation in the Diversion Program.
E.  Participation by an accused in the Diversion Program shall not constitute an admission or presumption of guilt of the crime charged, and shall not be proof of guilt in any subsequent legal action, nor shall a Divertee be required to give a confession or admission of guilt. However, nothing contained in this paragraph shall alter or affect the Divertee's obligation to perform all the terms of the Diversion Contract, including restitution, where agreed to.
F.  All records of the Diversion Program, and all statements made by the accused to the Diversion Officer regarding the offense for which the accused was placed on diversion shall be privileged, shall not be admissible or discoverable for any purpose; shall be exempt from subpoena, and shall be deemed confidential, except for the program staff, the trial judge, and the chief district judge, for purposes of program review, monitoring and supervision and shall not be released to any other person or entity without prior written consent of the chief district judge and the accused. However, nothing in this paragraph shall be deemed to prohibit release of information to the victim of a crime regarding an accused's participation in the Diversion Program.
G.  Upon approval for participation in the Diversion Program, the county attorney shall present to the trial judge any special terms, if any, which he/she believes should be included in the Diversion Contract, or which the arresting officer and/or victim have requested to be included in the Diversion Contract. While such requests are not binding on the trial judge, they shall be considered by him/her when approving the Diversion Contract.
H.  Upon approval for participation in the Diversion Program, the trial judge shall note on the Court docket any special terms which he/she is requiring to be included in the Diversion Contract.
1003.  The Diversion Contract.
Text
A.  Upon approval of participation in the Diversion Program, the accused shall meet with a Diversion Officer to establish and agree to a formal contract which will specify the conditions required, the referral services to be used, the length of the contract, and the need, if any, for the accused to make required restitution or perform community service.
B.  The normal contract on each accused shall be for a period of not more than six (6) months, unless lengthened by the trial judge.
C.  The Divertee must comply with all provisions of the Diversion Contract. Violation of contract provisions will subject the individual to termination of diversion participation, and reinstitution of criminal prosecution.
D.  At any time, the Divertee may voluntarily choose to be terminated from the Diversion Program by submitting a written statement indicating same. Where the termination is prior to the expiration of the contract period and without the consent of the Diversion Officer, the Diversion Officer shall refer the case to the County Attorney for prosecution. If the accused does not comply with conditions of his/her Diversion Contract, the trial judge may enter an order terminating the accused's participation in the program or direct the resumption of the Divertee's participation in the Diversion process and reinstatement of the Diversion Contract, with any modifications ordered by the judge. As with the original Diversion Contract, the accused must agree to the contract modifications, if any, prior to reinstatement.
E.  Upon termination for non-compliance, the County Attorney may initiate prosecution of the accused upon the original charge(s).
F.  Upon successful completion of the Diversion Contract, the formal criminal charge, out of which the Diversion Contract arose, shall be formally and fully dismissed, and all official records of said charge shall bear the notation that said charge was dismissed with prejudice.
1004.  Fees.
Text
The fee for participation in the Diversion Program shall be in an amount set by the Director of the Administrative Office of the Courts. The court may assess the fee on a sliding scale based upon ability to pay, or waive the fee entirely in the case of indigence.
RULE 11.  GUIDELINES FOR USE OF PRIVATE PROBATION COMPANIES.
1101.  Purpose.
Text
While the court encourages that probation services be performed by governmental or non-profit agencies or volunteers, the court recognizes that these services are not always available. So, to provide for the efficient operation of the court, private probation companies may be the only way to secure needed assistance in certain cases.
In employing the use of private probation companies, the court recognizes that guidelines are needed to ensure that public resources are managed efficiently and that no unfair advantage is given. The private probation company must be an independent contractor selected by the court for a limited purpose and not an agent, servant or employee of the court.
1102.  Scope.
Text
This Rule shall apply to any private, for-profit probation company supervising misdemeanor traffic offenders convicted in District Court whose sentence includes alternatives to incarceration or fine. This Rule does not apply to programs licensed by the Cabinet for Health Services (CHS) as DUI alcohol/drug treatment programs.
1103.  Terms.
Text
A.  No judge of the District Court shall refer a misdemeanor or traffic offender to a private probation company for supervision unless that private probation company has been approved by the Court to provide such services.
B.  No private probation company shall be approved to provide services to the court:
 	(1)  Unless it first provides and keeps current on an annual basis proof of liability insurance;
 	(2)  If any judge of the District Court, spouse of any judge of the District Court, or child residing in the household of any judge of the District Court, has an individual or fiduciary interest in such company; 
 	(3)  If any principal officer, director, or trustee, or spouse of said officer, director or trustee, is related by blood or marriage within the third degree of relationship to any District Judge or the spouse of any District Judge;
 	(4)  Unless it first agrees, in writing, to accept pro bono referrals from the Court on a proportional basis with all other private probation companies providing approved services to the District Court;
 	(5)  Unless it first provides the Court a written schedule of fees to be charged, such schedule to include a sliding scale fee schedule for indigent defendants based upon their ability to pay; and
 	(6)  Unless it first agrees, in writing, to assess fees in strict conformity with the fee schedule submitted to the Court and approved by the Court.
C.  In utilizing the services of private probation companies to supervise misdemeanor traffic offenders, the District court shall:
 	(1)  Assure that the private probation company shall have no discretion as to the terms or conditions of probation, including, but not limited to the condition of or amount of restitution;
 	(2)  Assure that the private probation company shall not collect any fines, fees and court costs for the Court and assure that the private probation company shall not collect restitution; provided, however, that the private probation company shall be permitted to assist/monitor and report to the court the status of payment of same;
 	(3)  Approve all fees to be charged by the private probation company and assure that all fees actually charged are in compliance with the approved schedule of fees;
 	(4)  Assure that no employees of the private probation company are seated in the Courtrooms of the District Court within the bar;
 	(5)  Assure that the terms of probation or conditional discharge are clearly stated on the Court's docket or other forms provided by the Administrative Office of the Courts and not on the forms of the private probation company;
 	(6)  Assign pro bono cases proportionately to all private probation companies approved to provide services to the Court; and
 	(7)  Require that all private probation companies report to the Court on a monthly basis all pro bono cases referred to such company by the Court and whether the company accepted or rejected such pro bono referral, and if rejected, the reasons for such rejection.
D.  Non-compliance with this order by any private probation company shall constitute grounds for denial or rescinding approval for the private probation company to provide services to the District Court.
RULE 12.  GENERAL RULES FOR PROBATE PRACTICE.
1201.  Probate Matters.
Text
The District Judge will normally hear probate cases in his chambers or in the courtroom (to be recorded unless a waiver of recording is filed) between 8:30 and 9:00 a.m. on all motion days. Attorneys and parties wishing to present their petitions at alternate times should contact the clerk's office.
1202.  Initial Petition.
Text
An initial petition for appointment of a fiduciary, probate of a Will, or similar initial proceeding shall be filed in the District Clerk's office at least one day prior to the requested appointment date—if a simple probate with no extenuating circumstances. If the action is expected to require recording on the official audio/video record, either in the courtroom, or in private chambers, parties should contact the clerk's office and file the petition at least three days in advance of the proposed appointment (at the Court's discretion, advance filing with the clerk may he waived, and filing will occur immediately after the petition is presented). An appropriate case number shall be assigned by the Clerk, and all required fees paid, including a check made payable to the County Clerk for recording the Will and Order admitting same to probate if a Will is involved. There shall be filed with the petition, where appropriate, a completed fiduciary bond form and qualifications for the proposed personal representative.
1203.  Form of Pleadings.
Text
Where appropriate, the documents to be presented to the court at the initial hearing for its review, findings, and approval, shall include the following:
 	A.  Waiver of Recording
 	B.  Petition
 	C.  Witness Form 
 	D.  Order Probating Will and Appointing Executor
 	E.  Order Appointing Fiduciary 
 	F.  Fiduciary Bond 
 	G.  Certificate of Qualification
All pleadings and other papers shall be presented to the court at the scheduled hearing date and shall be in writing, typewritten in black ink, with typeface no smaller than 12 points, pursuant to CR 7.02. The name, address and phone number of both the attorney for the Estate and the personal representative of the Estate shall be included on all pleadings submitted for filing. Uniform state-wide forms shall be modified to reflect the appropriate Court title (Bracken, Fleming or Mason District Court). Where appropriate, an Order shall be presented with a Motion or a Petition.
All pleadings shall contain the authorship thereof in accordance with Civil Rule 11, except that a natural person who has an interest in an Estate, either as beneficiary or personal representative, may present such papers even though he or she is not an attorney at law; however, such person shall sign his/her pleadings, motions or other papers and state his/her address, pursuant to CR 11.
1204.  Wills.
Text
Wills that are duly proven and admitted to probate in accordance with law, together with the Order admitting the Will to probate, shall be recorded with the County Clerk's Office. The petitioner or his/her attorney shall be responsible for the recording of the Will and Order, and the fees to the County Clerk if a Will is admitted to probate. Wills that are not proven shall not be admitted to probate and these Wills shall be retained in the Court's record for filing purposes only.
1205.  Bond and Surety.
Text
There shall be filed with the Petition a completed fiduciary bond form. In exercising its discretion under KRS 395.130(1), the District Court adopts the following guidelines:
 	A.  The bond of the personal representative will be set in the amount of the probate estate, even though a testamentary instrument excuses bond or surety thereon.
 	B.  Surety may be excused where a testamentary instrument requests that either bond or surety not be required, or for other compelling reasons.
1206.  Motion to Increase/Reduce Bonds.
Text
A motion to increase bond should be made whenever it is learned that the previous bond is inadequate. A motion to reduce the bond of a fiduciary may be made any time after a periodical settlement has been filed showing a reduction in the assets remaining in the hands of a fiduciary.
1207.  Inventories.
Text
A personal representative shall file an inventory in duplicate with the Clerk within two (2) months from the time of qualifying as said personal representative.
1208.  Settlements.
Text
A.  Unless otherwise indicated, both formal and informal settlements shall include the following:
 	(1)  Whether the settlement is periodic or final settlement
 	(2)  A photocopy of the Kentucky Inheritance Tax acceptance, when required (final settlements)
 	(3)  A probate accounting summary (final settlements)
B.  All disbursements shall be supported by the original  vouchers, receipts or cancelled checks filed with the settlement and presented in the order shown on the settlement. As many vouchers, receipts etc., as possible shall be affixed to a single page so that the volume (girth) of these items may be kept to a minimum in the case file. (formal settlements only)
C.  Attorneys shall attach a copy of their employment contract with the Estate's personal representative and shall document how the requested attorney's fees were calculated so that the Court may determine if the requested attorney's fees are reasonable.
D.  Once the settlement is received by the judge and approved to layover for exceptions for thirty (30) days, the judge will forward same to the clerk for advertisement. The settlement and advertising fees must be received by the clerk at least seven (7) days prior to the monthly advertisement date to be included in that month's advertisement of settlements. Parties should contact the clerk for the amount of the advertising fee, and the monthly date of advertisement. (formal settlements only)
E.  After 30 days, if no exceptions or objections to the settlement are filed, the settlement shall be then be approved. If exceptions or objections are filed, the attorneys involved should arrange a date with the court when the matter may be heard. (formal settlements only)
Appendix A
Twenty-Four (24) Hour Accessibility to  Protective Orders and Local Joint  Jurisdiction Protocol   19th Judicial Circuit and District Bracken, Fleming and Mason Counties
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with  Family Court Rules of Practice and Procedure Section IV, this local protective order is established to ensure twenty-four-hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs), and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court, KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk' s Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No-drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any order for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may he heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730,  KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and  administer oaths to petitioners
 		 	(1)   during regular business hours:
Circuit Court Clerks and deputy clerks
Sheriffs and deputy sheriffs
City police officers
Women's Crisis Center staff
 		 	(2)   after regular business hours and on weekends/holidays:
Sheriffs and deputy sheriffs
City police officers
Women's Crisis Center staff
 		B.  Upon receipt of a completed petition, the authorized agency/officer shall present the petition to the following, in the following order:
 		 	(1)   during or after regular business hours on a weekday:
Circuit Judge, if  no other judge or trial commissioners can be located
District Court Judge (for Fleming County) or Trial Commissioners (for Bracken and Mason Counties), as appropriate, or
 		 	(2)   anytime during a weekend or holiday:
The on-call trial commissioner as signed for all three counties, as identified in the monthly rotational schedule for on-call assignments:
The other trial commissioner, or District Court Judge, if available, or Circuit Judge, if  no other judge or trial commissioners can be located
 		C.  Domestic violence hearings and all hearings for all protective orders shall be heard by the District Court as follows:
Bracken County: All Tuesdays at 10:30 a.m.
Fleming County: 1st Thursdays at 1:00 p.m.; 3rd & 5th Thursdays at 11:00 a.m.
Mason County: lst & 3rd Mondays at 1:00 p.m. & 5th Mondays at 11:00 a.m.
NOTE: Domestic Violence hearings maybe scheduled for the same time and date as hearings for related criminal charges.
 	III.  Contempt Proceedings
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate civil contempt proceedings (AOC Forms available) should contact:
Bracken Circuit Clerk, 606-735-3328
Fleming Circuit Clerk, 606-845-7011 
Mason Circuit Clerk, 606-564-4011
 		C.  No Petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order. Failure of the petitioner to appear may result in denial or dismissal of the petition.
 		D.  When the Court conducts contempt proceedings in domestic violence actions, the party subject to contempt shall be represented by counsel, unless waived, and an attorney shall be appointed by the court if the party qualifies as an indigent.
All general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
 	IV.  Protocol
If at any time during the processing of a domestic violence case it is found there is a pending dissolution or custody matter, then consistent with FCRPP 12, the domestic violence case shall be reassigned to the circuit court with appropriate jurisdiction. The emergency protective order shall continue, and the summons to the appropriate court shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date the case is transferred, or for as long as the Court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed by the court of jurisdiction to which the case is transferred.
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Rule 1.  Introduction/Administrative Procedures.
101.  Introduction/Preface.
Text
The following Rules of Practice and Procedure are adopted pursuant to SCR 1.040 (3)(a) and  under the direction of the Kentucky Supreme regarding the new Family Court Rules of Procedure and Practice (FCRPP) in order to facilitate the administration of justice in the Courts of the 21st Judicial District. These rules are designed to inform the public concerning the operation of the Court system as well as to assist practitioners in preparation and presentation of cases. Additional rules of practice may be adopted as needed from time to time in the discretion of this Court and the foregoing rules may be amended, deleted or added as needed and with approval from the Kentucky Supreme Court.
102.  Effective Date.
Text
The effective date of these rules shall be upon approval of the Kentucky Supreme Court.
103.  Citation.
Text
These rules shall be cited as “21DLR.”
104.  Holiday Schedule.
Text
The Court will observe the AOC holiday schedule and no sessions will be held on those dates designated as state holidays. A list of such holidays will be available in the Clerk's Office upon request.
105.  Juvenile Division.
Text
All proceedings in the Juvenile Division shall be conducted pursuant to the Unified Juvenile Code, KRS Chapters 600 to 645, as amended, and the FCRPP.
Rule 2.  Court Scheduling / Motion Hour / Procedures For Filing.
201.  Courts of the 21st Judicial District.
Text
There are four (4) District Courts in the 21st Judicial District: Bath District Court, Menifee District Court, Montgomery District Court, and Rowan District Court. Bath District Court holds session at 19 East Main Street, Bath County Courthouse Annex, Owingsville, Kentucky. Menifee District Court holds session at 12 Main Street, Menifee County Courthouse, First Floor, Frenchburg, Kentucky. Montgomery District Court holds session at 1 Court Street, Montgomery County Courthouse, Mt. Sterling, Kentucky. Rowan District Court holds session at 700 West Main Street, Rowan County Judicial Center, Morehead, Kentucky.
202.  Court Sessions.
Text
A.  BATH COUNTY
The schedule for items that would fall within the purview of the family law rules for Bath County are as follows:
Domestic Violence Hearings shall take place every other Tuesday at 1:00 p.m. and from time to time can be held on consecutive Tuesdays depending on how hearing dates fall within the fourteen (14) day rule consistent with the filing of the emergency protective order. All parties will receive notice of the domestic violence hearing as indicated on the emergency protective order.
Child support and paternity issues typically take place at 1:30 p.m. every other Tuesday and juvenile matters are heard at 2:00 p.m. every other Tuesday. However, these times are subject to change with respect to status, public and temporary removal hearings due to time constraints pursuant to statute. Therefore, it is possible that certain matters will be heard on Tuesdays not designated as juvenile days when necessary. All parties will receive notice of these hearings pursuant to the status and/or public offense documents or the emergency custody order.
B.  MONTGOMERY COUNTY
The schedule for the items that would fall within the purview of the family law rules for Montgomery County is as follows:
Domestic Violence Hearings typically take place on Mondays at 1:30 p.m. If a jury trial is scheduled on the same date as the domestic violence hearing then the domestic violence hearing shall take place immediately prior to trial or shall be moved with proper notice to all parties.
All juvenile matters are heard at 9:00 a.m. on each Wednesday in Montgomery District Court which includes all matters that fall under juvenile case numbers. This is subject to change due to time constraints concerning juvenile matters after proper notice to all parties.
C.  MENIFEE COUNTY
The schedule for items that fall within the purview of the family law rules for Menifee County is as follows:
Domestic violence hearings typically take place each and every Tuesday at 9:30 a.m. in Menifee District Court.
All juvenile matters are heard at 1:00 p.m. on the 1st and 3rd Tuesday of each month. However, these times are subject to change with respect to status, public and temporary removal hearings due to the time constraints pursuant to statute. All parties will receive notice of these hearings pursuant to the status and/or public offense documents or the emergency custody order.
D.  ROWAN COUNTY
The schedule for items that fall within the purview of the family law rules for Rowan County is as follows:
Domestic Violence hearings are scheduled at 1:00 p. m. each and every Monday in Rowan District Court.
All Juvenile matters are heard at 1:00 p.m. on the 2nd and 4th Wednesday of each month and at 1:30 p.m. on Mondays if assigned to another division. Any motions in Juvenile cases are heard at 1:00 p.m. on the 1st Thursday of each month. All Juvenile child support cases are heard at 9:00 a.m. on the 1st Thursday of each month. However, these times are subject to change with respect to status, public and temporary removal hearings due to the time constraints pursuant to statute. All parties will receive notice of these hearings pursuant to the status and/or public offense documents or the emergency custody order.
203.  Juvenile Motions.
Text
To assist the Clerk and the Court in preparation, all motions must be in writing and filed no later than forty-eight (48) hours prior to the scheduled hearing, excluding weekends and holidays if the service is made in person. If copies to opposing counsel and the Court are served by mail, said motion must be filed no later than five (5) days prior to the date of the scheduled hearing. Copies of all motions filed shall be served or mailed to the Court. Counsel may set motions to be heard on the regular hearing docket of their respective Court or in the case of lengthy motions, scheduling same with the Court.
204.  Copies of Juvenile Motions to Court.
Text
Counsel shall mail, e-mail or hand-deliver a copy of each written motion to the Court when the original is filed with the Clerk's Office. This will allow the Court to review all relevant motions prior to the hearing.
Rule 3.  Domestic Violence Protocol and 24-Hour Access Policy.
301.
Text
See Appendix A which is attached hereto and incorporated herein as if set out in full for the Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol adopted by both the 21st Circuit and District Courts.
302.
Text
Any and all Emergency Protective Orders shall be filed immediately at the relevant Circuit Clerk's Office on the next available date when this office is open for business no later than noon on that date.
Rule 4.  Paternity.
401.
Text
Motions for Paternity, Child Support, Custody or Default Judgments shall be set by the County Attorney or relevant party on the Court's regular juvenile docket in that particular county. All relevant parties shall receive notice of the proceedings as well as details concerning the reason for the Motion.
402.  Filing Fees.
Text
Pursuant to FCRPP 14(1), a $50.00 fee shall be paid by the movant in paternity cases reopened after six (6) months from the entry of the paternity judgment for the purpose of modifying any support, custody or visitation ordered. This does not apply to cases or movants proceeding in forma pauperis who qualify.
403.
Text
For statewide uniform rules on paternity see FCRPP 14 and 15.
Rule 5.  Dependency Neglect and Abuse.
501.  Petitions.
Text
A.  All petitions shall be filed in accordance with FCRPP 20. All petitions shall then be submitted to the County Attorney and/or Assistant County Attorney in the appropriate county, who shall check the petition for legal sufficiency. If the petition is rejected by the County Attorney and/or Assistant County Attorney, it shall be submitted to a District Judge for determination of legal sufficiency. If the Judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the petition shall be dismissed. If the petition is approved, the County Attorney or Assistant County Attorney or District Judge, as appropriate, shall initial the petition for filing. A copy shall be distributed to the County Attorney or Assistant County Attorney assigned to prosecute dependency actions and the original shall be filed with the Office of the appropriate Circuit Court Clerk in the 21st Judicial District.
 	1.  Any petition filed with this Court shall be filed on the appropriate AOC forms and shall include the factual allegations relied upon in asserting the Court's jurisdiction, as well as full information concerning the child's parents and their addressees). The petitioner shall make diligent efforts to locate the child's parents.
502.  Procedures For Emergency Custody Orders.
Text
In all counties of the 21st Judicial District in order to obtain an emergency custody order as set forth in FCRPP 19, the following must take place:
 	A.  During normal working hours, Monday through Friday, excluding holidays, the Cabinet for Health and Family Services (CHFS) social worker or any interested party seeking an Emergency Custody Order (ECO), shall come to the CHFS office and/or the designated County Attorney's Office, for assistance in obtaining an Emergency Custody Order (ECO) or, to the Office of the Circuit Court Clerk in the respective county within the 21st Judicial District who will contact the judge for consideration on whether to issue an ECO. Any such interested party shall comply with the requirements of FCRPP 19 when making a request for an ECO. If an ECO is issued and a CHFS social worker is not involved in this process, a copy shall be provided to the person seeking the ECO prior to leaving the respective Circuit Court Clerk's Office, as well as to CHFS. The original ECO shall remain with the appropriate Circuit Court Clerk's Office.
 	B.  After working hours Monday through Friday and on weekends and holidays, the on-call District Court Judge or trial commissioner shall be contacted by CHFS, the County Attorney/Assistant County Attorney or law enforcement, as applicable, for consideration on the issuance of an ECO. Any party requesting issuance of an ECO shall comply with the requirements of FCRPP 19 when making said request.
503.  The Effects of Service on Only One Parent/Person Exercising Custodial Control or Supervision.
Text
The Judge may permit a temporary removal hearing or the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that CHFS has made diligent efforts to serve all other parties. The CHFS shall make continuing diligent efforts after the hearing to locate and notify all persons who are not served.
504.  Time For Temporary Removal Hearing.
Text
The temporary removal hearing shall be held according to the following guidelines:
 	A.  The temporary removal hearing shall be scheduled on the juvenile docket of the designated county if that docket will be held within seventy-two (72) hours, excluding holidays and weekends, of the issuance of an ECO. If the designated date and time does not fall within seventy-two (72) hours, a temporary removal hearing will be scheduled within seventy-two (72). hours of the issuance of the ECO at the discretion of the Court. The Court will make every attempt to schedule the hearing toward the end of the seventy-two (72) hours to allow time for service to be attempted.
 	B.  The temporary removal hearing shall be held no earlier than the day following the filing of the petition to have time for service to be attempted.
505.  Guardians Ad Litem and Parents' Attorneys.
Text
Upon receipt of the original juvenile documents the Juvenile Clerk shall appoint a Guardian ad litem for the children and counsel for the person(s) from whom the custody of the child was removed. The Juvenile Clerk shall notify the appointed attorneys of the date for the temporary removal hearing, and provide them copies of all relevant documents.
The Guardian ad litem shall be formally appointed by the court, as well as the parent(s) attorney if the parent qualifies as an indigent, and representation shall continue through all stages of the dependency, neglect and abuse process. If any attorney wishes to withdraw, notice must be served upon the client and parties pursuant to the Rules of Civil Procedure and a motion to withdraw must be filed pursuant to FCRPP 26. If the case proceeds to Circuit Court for termination of parental rights and subsequent adoption, new appointment of counsel must be made. If possible, for continuity and in the best interest of the child, absent a showing otherwise, the same GAL and parent's attorney in District Court shall be appointed in the Circuit Court proceedings.
506.  Records and Transcripts.
Text
A videotaped record of all proceedings shall be kept and a copy shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
507.  Dispositional Hearing.
Text
At the Dispositional Hearing, CHFS shall provide the Court and all Attorneys of record with the information required pursuant to FCRPP 28, and any dispositional report shall be filed and provided to the court and all attorneys of record at least three (3) days prior to a disposition hearing, by completing form DNA-12. In addition, if the siblings have been separated, CHFS shall explain the reason for the separation.
The Guardian ad litem shall be formally appointed by the court, as well as the parent(s) attorney if the parent qualifies as an indigent, and representation shall continue through all stages of the dependency, neglect and abuse process. If any attorney wishes to withdraw, notice must be served upon the client and parties pursuant to the Rules of Civil Procedure and a motion to withdraw must be filed pursuant to FCRPP 26. If the case proceeds to Circuit Court for termination of parental rights and subsequent adoption, new appointment of counsel must be made. If possible, for continuity and in the best interest of the child, absent a showing otherwise, the same GAL and parent's attorney in District Court shall be appointed in the Circuit Court proceedings.
Rule 6.  Status Offenses / Public Offenses.
601.  Status Offenses.
Text
Pursuant to the Kentucky Revised Statutes and FCRPP 37 through FCRPP 44, if a juvenile is charged with a status offense and is removed from the home, a hearing shall take place within twenty-four (24) hours of the entry of the removal, excluding weekends and holidays. Upon notification from the Court Designated Worker or the County Attorney, the Court will place the matter (including any detention hearing) on the next relevant Court date. However, the Court will make exceptions and place said hearing at a designated time if it does not fall on a regular Court date. This designation shall fall within a twenty-four (24) hour time period with the exceptions as previously addressed. The Court Designated Worker and all other relevant agencies shall make every effort to give the custodial parent notice of the hearing.
602.  Public Offenses.
Text
All protocols with regard to public offenses shall be the same as addressed in the status offense section except that the Court shall have forty-eight (48) hours, exclusive of weekends and holidays, to schedule a hearing.
Rule 7.  Miscellaneous Rules Relating to Family Law Practice.
701.
Text
All parties before the Court regarding custody, shared parenting, visitation and support shall abide by the general provisions in FCRPP 6, FCRPP 7, FCRPP 8 and FCRPP 9.
Appendix A
Text
Twenty-Four Hour Accessibility To Emergency Protective Orders And Local Joint Jurisdiction Domestic Violence Protocol 21st Judicial Circuit And District Bath, Menifee, Montgomery & Rowan Counties
Pursuant to KRS 403.735, and in compliance with the Family Court Rules of Procedure and Practice (FCRPP) Section IV, the local domestic violence protocol is established to ensure twenty-four (24) hours accessibility to emergency protection orders to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the Circuit and District Courts.
 	I.  Uniform Protocol for. Processing Cases 
 		A.  Circuit Court Clerks shall process domestic violence cases in accordance with procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a (D) case number with the appropriate trailer number within the Court case management system and may not be consolidated with any other case type.
 		C.  Domestic Violence matters may be reassigned from the District Court Division to Circuit Court when there is a dissolution/custody proceeding pending.
 		D.  Domestic Violence cases are civil matters within the purview of CR 41.01. Therefore, the 21st Judicial Circuit and District does not have a blanket “no-drop” policy.
 		E.  Domestic violence cases may be reassigned or transferred to another Circuit Court if there is a current dissolution/custody proceeding in that Circuit. Consistent with FCRPP 12, when a case is transferred to another Circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating Court, pursuant to KRS 403.740(4), for a period to not exceed fourteen (14) days if service has not been made on the adverse party by the date of transfer, or as the Court determines is necessary for the protection of the petitioner. Thereafter, the reissuance of the summons shall occur as needed by the District Court if it has not been assigned to the Circuit Court or by the Circuit Court if the transfer has already occurred.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
The Circuit Clerk's Office in the county of which the petitioner is requesting it to be heard. The Court hereby grants each Circuit Court Clerk's Office in the 21st Judicial District the authority to take domestic violence petitions and administer oaths of the petitioners during their regular business hours.
 		B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
 		 	1.  BATH COUNTY – Any Ex parte Emergency Protective Orders that take place after hours shall be executed in Bath County at the Bath County Dispatch Office. The Court hereby grants the employees of the Bath County Dispatch Office the authority to take Domestic Violence Petitions and administer the oath of said petitions to the petitioner.
 		 	2.  MONTGOMERY COUNTY – Any Ex parte Emergency Protective Orders that take place after hours shall be executed in Montgomery County at the Montgomery County Dispatch Office. The Court hereby grants the employees of the Montgomery County Dispatch Office the authority to take Domestic Violence Petitions and administer the oath of said petitions to the petitioners.
 		 	3.  ROWAN COUNTY – Any Ex parte Emergency Protective Orders that take place after hours shall be executed in Rowan County at the Rowan County Domestic Violence Shelter and shall be immediately faxed to the Morehead City Police from the Domestic Violence Shelter once executed and signed by the Judge. The Court hereby grants the employees of the Rowan County Domestic Violence Shelter the authority to take Domestic Violence Petitions and administer the oath of said petitions to the petitioners.
 		 	4.  MENIFEE COUNTY – Any Ex parte Emergency Protective Orders that take place after hours shall be executed in Menifee County at the Menifee County Dispatch Office. The Court hereby grants the employees of the Menifee County Dispatch Office the authority to take Domestic Violence Petitions and administer said oath of said petitions to the petitioners.
 		C.  Upon receipt of a petition during regular business hours, the relevant Clerks of the 21st Judicial District shall present the petition to the District Judges, Circuit Judges and/or Trial Commissioner within one hour of its presentation to them unless it is impossible due to the unavailability of a Judge or Trial Commissioner.
 		D.  Upon the receipt of the petition after regular business hours, the authorized agencies as addressed herein shall present the petition to the District Judges, Circuit Judges and/or Trial Commissioner within one hour of its presentation to them unless it is impossible due to the unavailability of a Judge or Trial Commissioner.
 		E.  The schedule for DOMESTIC VIOLENCE hearings is as follows:
DISTRICT COURT
 		 		1.  BATH COUNTY – In Bath District Court on every other Tuesday at 1:00 p. m. and can at times be held each and every Tuesday depending on how hearing dates fall within the fourteen (14) day rule pursuant to the filing of the Emergency Protective Order. All parties will receive notice of the domestic violence hearing as indicated on the Emergency Protective Order.
 		 		2.  MONTGOMERY COUNTY – Domestic violence hearings shall take place every Monday at 1:30 p. m. in Montgomery District Court and could be held on a different date depending on how the hearing dates fall within the fourteen (14) day rule pursuant to the filing of the Emergency Protective Order. All parties will receive notice of the domestic violence hearing as indicated on the Emergency Protective Order.
 		 		3.  ROWAN COUNTY – Domestic violence hearings shall take place every Monday at 1:00 p.m. in Rowan District Court and could be held on a different date depending on how the hearing dates fall within the fourteen (14) day rule pursuant to the filing of the Emergency Protective Order. All parties will receive notice of he domestic violence hearing as indicated on the Emergency Protective Order.
 		 		4.  MENIFEE COUNTY – Domestic violence hearings shall take place every Tuesday at 9:30 a. m. in Menifee District Court. All parties will receive notice of domestic violence hearing as indicated on the Emergency Protective Order.
CIRCUIT COURT
 		 		1.  DIVISION I
 		 		 	a.  MENIFEE CIRCUIT COURT – Domestic Violence hearings shall be heard on the fourth Thursday of each month at 11:00 a.m.
 		 		 	b.  BATH CIRCUIT COURT – Domestic Violence hearings shall be heard on the third Thursday of each month at 11:00 a.m.
 		 		 	c.  MONTGOMERY DOMESTIC COURT – Domestic Violence hearings shall be heard on the first Friday of each month at 11:00 a.m.
 		 		 	d.  ROWAN DOMESTIC COURT – Domestic Violence hearings shall be heard on the second Friday of each month at 11:00 a.m.
 		 		2.  DIVISION II
 		 		 	b.  MENIFEE CIRCUIT COURT – Domestic Violence hearings shall be heard on the second Thursday of each month at 11:00 a.m.
 		 		 	c.  BATH CIRCUIT COURT – Domestic Violence hearings shall be heard on the first Thursday of each month at 11:00 a.m.
 		 		 	d.  MONTGOMERY DOMESTIC COURT – Domestic Violence hearings shall be heard on the third Friday of each month at 11:00 a.m.
 		 		 	e.  ROWAN DOMESTIC COURT – Domestic Violence hearings shall be heard on the fourth Friday of each month at 11:00 a.m.
 	III.  Contempt Proceedings 
Pursuant to KRS 403.760 and FCRPP 11 civil and criminal proceedings for a violation of a protective order are to take place and be initiated as follows:
 		 	A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		 	B.  Petitioners seeking to initiate contempt proceedings should follow the protocol as addressed above when filing Emergency Protective Orders during business hours and filing Emergency Protective Orders after working hours.
 		 	C.  Pursuant to FCRPP 11(1), no petitioner shall be held in contempt for failure to appear at a Domestic Violence hearing or failing to prosecute a civil or criminal contempt violation of a protective order except for a good cause shown on the record. Failure to appear may result in denial of the petition.
 		 	D.  Subject to FCRPP 11(2), when the Court conducts contempt proceedings in Domestic Violence actions, the party(ies) who are subject to contempt shall be represented by counsel, unless waived, and an attorney shall be appointed by the Court if the party qualifies as indigent.
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R20C-100.  Applicability of Rules.
Text
These rules of court  procedure and practice are intended to supplement the Kentucky Rules  of Civil Procedure and the Kentucky Rules of Criminal Procedure. These  rules shall become effective upon approval as required by SCR 1.040(3)(a).  All previously adopted rules of this Court, except to the extent they  are adopted or modified herein, are rescinded. These rules may be  cited as “R20C”, or “Rules of 20th Judicial Circuit”.
R20C-105.  Motion Days.
Text
Motion Days shall be  held as follows:
 	1.  The Court will conduct motion hour in Greenup County beginning  at 10:30 a.m. every Thursday. The Court will entertain motions in  criminal cases at 1:30 p.m. An attorney must file a motion on the  Friday immediately prior to Thursday for the Court to hear it. The  Court will not hear a motion if untimely filed, unless the Court gives  prior approval.
 	2.  The Court will conduct motion hour in Lewis County beginning  at 9:30 a.m. every first and third Friday. An attorney must file a  motion on the Saturday immediately prior to Friday for the Court to  hear it. The Court will not hear a motion if untimely filed, unless  the Court gives prior approval.
 	3.  The Court will conduct pre-trial conferences in Greenup  County every Thursday afternoon at 1:00 p.m. The parties, their attorneys,  and any other person necessary with settlement authority shall attend  the pre-trial conferences.
 	4.  The Court will conduct pre-trial conferences in Lewis County  on the first and third Fridays in the afternoon at 9:30 a.m. The parties,  their attorneys, and any other person necessary with settlement authority  shall attend the pre-trial conferences.
R20C-110.  Notices, Motions, and Orders.
Text
1.  A copy of all notices and motions shall be served upon  the Circuit Judge at his office in Greenup, Kentucky, as called for  by the case, and such service shall also appear in the certificate  of service.
2.  Where appropriate, all motions shall include a statement  setting forth the specific grounds of the motion and the legal authority  upon which counsel relies in support of the motion.
3.  All motions must be filed with the clerk by the close of  business on the Friday immediately prior to the day they are to be  heard, unless there is approval from the Court to file a motion after  that time.
4.  All motions must be filed and heard only in the county  where the case is pending, unless there is prior approval of the Court.
5.  Counsel shall tender a proposed order with each motion  when they appear on Motion Day.
R20C-120.  Attorney's Names, Addresses, and Phone Numbers.
Text
All pleadings and papers  requiring the signature of an attorney shall set forth on the last  page thereof the typed name and complete address of the attorney including  telephone number and FAX number if applicable.
R20C-125.  Default Judgments.
Text
A party seeking a judgment  by default where Rule 55.01 of the Kentucky Rules of Civil Procedures  applies shall first file a written motion for such a judgment and  have the motion placed on the appropriate Motion Day docket, with  a tendered judgment and notice to the party in default. The attorney  seeking the default judgment need not be present for the motion, and  the default judgment may thereafter be entered after notice has been  given and it is determined by the Court that it meets all necessary  legal requirements.
R20C-130.  Domestic Relations Cases.
Text
1.  Uncontested Dissolution Actions. Uncontested dissolution of marriage  cases which contain an entry of appearance and waiver of notice shall  be submitted directly to the Circuit Judge on deposition. The case  shall stand submitted with a motion to submit accompanied with copies  of the deposition, any separation agreement, and the entry of appearance.  The proposed findings of fact, conclusions of law and final decree  shall be submitted in original form.
2.  Matters to be heard by the Domestic Relations Commissioner. All domestic relations  cases will be heard by the Court, unless referred to the Domestic  Relations Commissioner. The Court may refer to the Domestic Relations  Commissioner contested hearings for child support, temporary child  custody, visitation, maintenance, assignments of possession of marital  property, or other relief pending further litigation, except motions  for restraining orders or injunctive relief. The Domestic Relations  Commissioner may also preside over hearings on post judgment motions  in domestic relations matters to enforce or modify the final decree  of child support, visitation, maintenance or disposition of marital  property, and other matters as the Court determines proper. Upon referral  of the case to the Domestic Relations Commissioner, counsel for the  moving party shall contact the Domestic Relations Commissioner to  schedule a time for the hearing on the motion. Requests for referral  to the Domestic Relations Commissioner may be made directly to the  Court rather than placing the case on the Motion Day docket.
3.  Fees to the Domestic Relations Commissioner. The Domestic Relations  Commissioner shall be entitled to compensation for matters heard by  or referred to him as follows:
 	A.  Forty dollars ($40.00) for the first hour of a hearing  and an additional forty dollars ($40.00) for each hour thereafter.  The fees, except for the first forty dollars ($40.00), shall be prorated  to the quarter (¼) hour period. Fees shall be paid within thirty  (30) days after the entry of the order arising from the hearing. The  fees of the Domestic Relations Commissioner shall be treated as part  of the court costs and Court Reporter fees in the final decree.
4.  Child Support. In all cases in which child support  is either requested to be set or modified, a worksheet computation  is required to be filed by each party in conformance with KRS 40-3.212,  unless child support is otherwise agreed to by the parties.
5.  Property Lists. 
 	A.  At least ten (10) days before the date of hearing in any  contested matter as to division of marital property, there should  be filed with the Court an itemized list of all property in dispute  stating:
 		(1)  non-marital property belonging to the Petitioner and Respondent;
 		(2)  marital property, itemized with the value stated after  each item. This shall be served on opposing counsel and filed in the  record. See Annex A.
 	B.  No case will be set for trial by the Commissioner or the  Court until the itemized property list is filed with the Court. Counsel  will also certify a copy of this property list to opposing Counsel.
6.  Domestic Violence Orders. 
All domestic violence  petitions or motions shall be filed with the Circuit Court Clerk,  who has designated a Deputy Clerk as the Domestic Violence Deputy  Clerk. The Clerk so designated shall assign the matter as follows:
NO DISSOLUTION  OF MARRIAGE PENDING
If no dissolution of  marriage action is pending in Circuit Court, the Clerk Shall docket  the case on the District Court's docket. The clerk shall deliver the  appropriate documents to the District Judge for consideration and  appropriate action. If the District Judge is unavailable, the clerk  may seek the considerations of the Trial Commissioner (SCR 5.030(d)(iii))  or the Circuit Judge (KRS 403.725(5)). If the Trial Commissioner or  Circuit Judge issues an emergency protective order (EPO) or summons,  the matter will remain on the District Court docket even if the Circuit  Judge signs an EPO (KRS 403.725(5). If the Circuit Judge orders that  a summons be issued per KRS 403.745, the Clerk shall set the matter  on the Circuit Court docket.
DISSOLUTION  OF MARRIAGE PENDING
If a dissolution of  marriage is pending in the Circuit Court or is filed contemporaneously,  the Clerk shall present the petition to the Circuit Judge for consideration  and appropriate action. If the Circuit Judge is unavailable, the Clerk  may present petition to the District Judge for consideration and appropriate  action. (CR 65.03(d)). The Clerk shall place the matter on the Circuit  Judge's motion hour docket.
CONTEMPT
If any person presents  a motion for contempt or a show cause for violation of a protective  order arising out of the provisions of KRS 403.730 to 403.785 from  District or Circuit Court, the Clerk shall set the matter on the District  Court's docket (KRS 403.760(2). The Clerk shall further make two (2)  copies of the show cause motion and within the same day, hand deliver  or mail it postage prepaid to the County Attorney and the Commonwealth  Attorney along with the date, time and place of the hearing.
DURING NON-OFFICE  HOURS
If no dissolution of  marriage action is pending in this Circuit Court, the District Judge  shall be contacted to consider the petition and/or motions. Hearing  shall be scheduled in the District Court on the next available Domestic  Violence session of the Court. If no District Judge is available,  the Circuit Judge may act for the District Court as authorized by  the provisions of KRS 403.730 to 403.785.
HEARINGS
 		 	A.  If while a Domestic Violence matter is pending in the District  Court, a dissolution of marriage proceeding is filed in this Circuit  Court, the presiding District Judge may in his/her discretion enter  or continue such protective orders and process deemed necessary and  transfer the matter for final hearing to this Circuit Court.
 		 	B.  The Domestic Violence session of the District Court is  scheduled as follows:
Lewis County —  Tuesdays, 1:00 p.m.
Greenup County —  Thursdays, 9:30 a.m.
 		 	C.  The Domestic Violence sessions of the Circuit Court is  scheduled as follows:
Lewis County —  1st and 3rd Fridays of the month at 9:30 a.m.
Greenup County —  Thursdays, 1:00 p.m.
These rules shall be  incorporated into the 20th Judicial Circuit Court Local Rules.
7.  Parent Education Clinic. 
 	A.  If there are minor children of the marriage, a proceeding  for dissolution of marriage shall not be assigned for final hearing,  or the matter submitted, if uncontested, until the parties have attended  and participated in the Parents Education Clinic held at least once  each month in the Greenup County Courthouse or such other location  as may be approved.
 	B.  If a party refuses or fails to attend the clinic, the Court  may make such orders in regard to the failure or refusal as are just,  and among others the following:
 		a.  An order refusing to assign a trial date until the party  requesting the trial date attends the clinic;
 		b.  An order declining to set or enforce permanent visitation  rights for the disobedient party until the disobedient party attends  the clinic;
 		c.  An order reserving the granting or approval of final custody;  and
 		d.  In lieu of any of the foregoing orders or in addition thereto,  an order to attend the clinic.
 	C.  This program applies to Greenup County only, effective  February 1, 1995.
 	D.  This program will be effective in Lewis County by separate  order once it is developed and the Court secures a person to implement  it.
8.  Visitation. Visitation shall be in accordance with standard visitation  schedules A or B as adopted by the Greenup and Lewis County Bars,  unless otherwise modified by the Court. See Annex B.
9.  Payment of child support. All child support should be paid to  a third party payee. The third party payee shall consist of either  a bank account established by the custodial parent or a non-AFDC IV-D  payee designated by the Cabinet for Families and Support.
10.  Mediation. The Court will, upon agreement of the parties, refer the  case to mediation, in efforts to accommodate the parties settlement  in a orderly and fair manner.
R20C-135.  Show Cause/Contempt.
Text
Motions to show cause  why a party should not be held in contempt of court shall be submitted  ex parte to the Court with appropriate affidavits. Upon sufficient  showing, an order to show cause shall be issued for a hearing on the  next appropriate Motion Day.
R20C-140.  Agreed Orders.
Text
Agreed orders and judgments,  and in forma pauperis motions, may be submitted to the Court at any  time and should not be placed on the Motion Day docket.
R20C-145.  Fees for Warning Order Attorneys and Guardian Ad Litems.
Text
The minimum fee to be  paid for guardian ad litem and warning order attorneys shall be fifty  dollars ($50.00) for routine services in each case. A request for  fees in excess of this amount shall be submitted to the Court by appropriate  motion.
R20C-150.  Interrogatories or Requests.
Text
When answering interrogatories,  requests for production of documents, or requests for admissions,  the replying party shall as a part of his/her answer, set forth immediately  preceding the answer, the question or the request made. Likewise,  any objections filed to an interrogatory or to a request shall set  out in full the interrogatory or request with the reason and grounds  for the objection thereto.
R20C-151.  Trial Management of Civil Cases.
Text
1.  This Court formally adheres to the policy of this Commonwealth  to encourage resolution of disputes and early, voluntary settlement  through mediation. This Court is authorized and encouraged to refer  disputing parties to mediation before trial or hearing.
2.  Within 30 days of the filing of an answer, the Court will  set the matter for a case management conference. See Annex E. The  Court will determine if the case is suitable for mediation at the  case management conference. If the Court finds that the case is suitable  for mediation, the Court will set appropriate time lines for each  party to conduct sufficient discovery to give mediation a fair opportunity  for success. If the Court determines that mediation is inappropriate,  then the Court will set discovery time lines.
3.  No attorney shall file a motion to set a civil case for  trial until the parties have completed the taking of all discovery  and complied with all of the provisions of the “Order of Trial  Management”. See Annex C.
4.  Once the Court sets a civil case for trial each of the  parties or their attorneys shall abide by all of the provisions of  the “Order Setting Trial, Trial Management Report and Pretrial  Conference”. See Annex D.
5.  All attorneys will notify the Court as soon as possible  that a case has been settled. Thus, removing it from the Court docket.
R20C-152.  Alternative Dispute Resolution *Mediation*.
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Text
The Greenup Circuit  Court finds that certain problem solving techniques, commonly known  as Alternative Dispute Resolution, often provides an efficient and  cost effective alternative to traditional litigation, and further  that the wise and judicious use of Alternative Dispute Resolution  methods may benefit and improve the judicial process for all citizens  of this Commonwealth.
These Alternative Dispute  Resolution rules are intended to serve as a tool for use by this Court  to facilitate and foster dispute resolution. To that end, it is the  policy of the Greenup Circuit Court that participants in the Alternative  Dispute Resolution participate in good faith and in an earnest attempt  to resolve their disputes and differences.
152-1.  Scope of Rules for Alternative Dispute Resolution.
Text
These rules will govern  Mediation. Nothing in these rules shall prohibit parties from resolving  disputes through other methods.
152-2.  Mediation Defined.
Text
Mediation is an informal  process in which a neutral third person or persons called a Mediator  or Mediators act to facilitate the resolution of a dispute between  two or more parties.
The process is designed  to help disputing parties reach an agreement on all or part of the  issues in dispute. Decision making authority remains with the parties,  not the Mediator. The Mediator assists the parties in identifying  issues, fostering joint problem solving, and exploring settlement  alternatives.
 	(a)  Attorneys shall inform  their client or clients of the availability of Court ordered Mediation.
152-3.  Referral of Cases to Mediation.
Text
The Court Sua Sponte  or upon motion of any party, refer a case or portion of a case to  Mediation. In this decision, the Court shall consider:
 	(a)  the stage of the litigation, including the need for discovery  and the extent to which it has been conducted;
 	(b)  the nature of the issues to be resolved;
 	(c)  the value to the parties of confidentiality, rapid resolution,  or the promotion or maintenance of on-going relationships;
 	(d)  the willingness of the parties to mutually resolve their  dispute;
 	(e)  other attempts at dispute resolution; and
 	(f)  the ability of the parties to participate in the mediation  process.
152-4.  Stay of Proceedings.
Text
Unless otherwise ordered  by the Court, the proceedings shall be stayed pending the conclusion  of the Mediation and the filing of the Mediator's report to the Court.
152-5.  Appointment of Mediator.
Text
Within fourteen (14)  days of referral, the parties shall, by agreement, choose:
 	(a)  A Mediator; or
 	(b)  A Mediation Service, to conduct the Mediation.
 	(c)  In the event Mediator is not selected by agreement, the  parties shall notify the Court, who will then select a mediator or  designate a Mediation Service to select a mediator.
152-6.  Mediator Compensation.
Text
The Mediator shall be  compensated at the rate agreed between the mediator and the parties  if the mediator is chosen by agreement. In the event the mediator  is appointed by the Court, the fee for the mediator shall be reasonable  and no greater than the mediator's standard rate as a mediator. Unless  otherwise varied by agreement of the parties or by order of the Court,  each party shall pay an equal share of the charges of the mediator.
152-7.  Mediation Procedure.
Text
(a)  TIME  AND PLACE OF CONFERENCE. Following selection of the mediator, the mediator (or in the appropriate  cases, the mediation service) shall set a time and place for the mediation  conference as set forth in the order of referral, or if not set forth  in the order of referral, within 45 days following the mediator's  selection. The mediator may meet with the parties or their counsel  prior to the mediation conference. The mediator may require the parties  to submit a confidential statement of the case or other materials  that the mediator may reasonably believe appropriate for efficiently  conducting the mediation conference. If the mediator desires to review  the case file he or she may do so by contacting the Circuit Clerk's  office. The mediator may review the court file at the Circuit Clerk's  office. The parties shall be responsible for paying any copying cost  of the court file provided to the mediator.
(b)  ATTENDANCE  AT MEDIATION CONFERENCE. The parties must attend the mediation conference. Counsel of record  or counsel who will try the case for any party are required to attend  the mediation conference. If a party is a public entity, it shall  be deemed to appear by the physical presence of a representative with  full authority to negotiate on behalf of the entity and to recommend  settlement to the appropriate decision making body of the entity.  If a party is insured for the matter in dispute, that party is deemed  to appear by the physical presence of a representative of the insurance  carrier, who is not that carriers outside counsel. This representative  must have full settlement authority. If party is an organization other  than a public entity or an insurance carrier for an insured party,  it shall be deemed to appear by the physical presence of a representative,  other than the party's counsel of record, who has full authority to  settle without further consultation. The foregoing requirements of  attendance may be varied by stipulation of the parties or by order  of the Court for good cause shown.
(c)  COMPLETION  OR TERMINATION OF MEDIATION. The Mediator may terminate the mediation conference:
 	a.  after a settlement is reached; or
 	b.  when the mediator determines that continuation of the process  would be unproductive.
The Mediator  and the parties by agreement may schedule a subsequent mediation conference  or conferences.
(d)  REPORT  TO THE COURT. The Mediator  shall report to the Court that the mediation has not occurred, has  not been completed, or that the mediation has been completed with  or without an agreement on any or all issues. With the consent of  the parties, the mediator may also identify those matters which, if  resolved or completed, would facilitate the possibility of a settlement.
(e)  AGREEMENT. If an agreement is reached during the  mediation conference, it shall be reduced to writing and signed by  the parties. The parties shall be responsible for the drafting of  the agreement, although the mediator may assist in the drafting of  the agreement with the consent of the parties.
152-8.  Confidentiality.
Text
(a)  Mediation sessions shall be closed to all persons other  than the parties of record, their legal representatives, and other  persons invited by the mediator with the consent of the parties.
(b)  Mediation shall be regarded as settlement negotiations  for purposes of KRE 408.
(c)  Mediators shall not be subject to process requiring the  disclosure of any matter discussed during the mediation, but rather,  such matters shall be considered confidential and privileged in nature.  This privilege and immunity resides in the mediator and may not be  waived by the parties.
(d)  Nothing in these rules shall prohibit the mediator from  reporting abuse according to KRS 209.030, KRS 620.030, or other applicable  laws.
R20C-155.  Criminal Cases.
Text
1.  At the time of arraignment, each case shall be assigned  a time for Trial Management Conference. Trial Management Conferences  shall be held as a matter of course in all criminal matters, usually  within six (6) weeks of arraignment. The Arraignment and Pretrial  Order, form AOC-045-11, will establish the times for compliance with  the Court's Open File Discovery.
If the case cannot be  disposed of at the Trial Management Conference, then the Court will  set it for trial and assign a Pre-Trial Conference date, usually no  more than seven (7) days prior to trial.
DUTY OF PROSECUTOR
2.  Open File Discovery
 	a.  The Commonwealth shall file with the Court, a copy of the  discoverable portion of the contents of the Prosecutor's file for  the use and inspection of the Defendant, within fourteen (14) days  of arraignment. In the event the Commonwealth withholds any material  contents in its file, under a claim of same being non-discoverable,  the Commonwealth shall state so in writing, at the time the Prosecutor's  file contents are filed with the Court. Upon written motion by the  Defense, the Court will consider whether the Prosecutor shall release  the requested information.
 	b.  The Commonwealth shall include in its Discovery, all information  in its possession or control, including the information contained  in RCr 2.24 and RCr 2.26.
 	c.  Upon Defense motion, pursuant to RCr 5.16(3), the Commonwealth  shall provide the Defendant's counsel a duplicate of any mechanical  recording relating to the indictment testimony taken before the Grand  Jury.
 	d.  The Commonwealth remains under a continual order to file  any supplemental material. All supplemental material must be filed  by the Trial Management Conference. All supplemental material and  information that could have reasonably been ascertained prior to the  Trial Management Conference, that is filed after the Trial Management  Conference, will not be permitted to come into evidence except upon  leave of the Court for good cause shown.
3.  Offer on Plea of Guilty
 	a.  The attorney for the Commonwealth shall provide to the  Defendant, a recommendation of disposition of the case by filing in  the Court record, “Commonwealth's Offer on a Plea of Guilty”,  AOC Form 491.1, within fourteen (14) days of filing the Commonwealth's  Discovery. Defense Counsel will discuss with the Defendant, the Commonwealth's  Offer, prior to the Trial Management Conference and be prepared to  respond thereto. Should the Defendant accept the proposal, at the  Trial Management Conference, Defense Counsel shall submit to the Court, “Motion  to Enter Guilty Plea”, form AOC-491, or other applicable forms,  signed by the Defendant, and Defense Counsel. If the Defendant fails  to accept the proposed disposition, the Court will then set the case  for trial as soon as possible.
DUTY OF DEFENSE  COUNSEL
4.  The attorney appearing for the Defendant at arraignment,  unless otherwise relieved, shall be in attendance at the Trial Management  Conference, and shall submit such written motions as the attorney  shall expect to offer in the case. No additional motions may be offered  after the Trial Management Conference, except by leave of the Court,  upon a showing of excusable neglect, or if it concerns a matter of  which the attorney was not aware or which did not come to the attorney's  attention prior to the time of the Trial Management Conference, or  in the interest of justice.
5.  Additional Discovery
 	a.  The Defendant, by and through Defense Counsel, may request,  by written motion, additional discovery or seek the Court's assistance  in obtaining other relief to which he/she may be entitled. Any motions  for additional discovery must be very specific and not general in  nature. The Court will summarily overrule broad motions for discovery.
 	b.  If the Defendant desires a duplicate of any mechanical  recording relating to the indictment testimony taken before the Grand  Jury, Defense Counsel shall make an oral request for same to the Commonwealth's  Attorney. If the Commonwealth has not responded within two (2) weeks,  Defense Counsel may move the Court for same.
 	c.  If the Defendant desires to inspect evidence that has been  listed in Commonwealth's Discovery as being in safekeeping with a  law enforcement agency, then Defense Counsel shall give reasonable  notice to the agency where the evidence is located, of his/her intent  to inspect. Defense Counsel shall inspect, photocopy or otherwise  copy said evidence in the presence of a law enforcement agency official  or its designate, during reasonable business hours as may be agreed  upon.
6.  Ex Parte Motions for Experts Filed by Defense
 	a.  In the event a defense attorney files an ex parte motion  to appoint an expert, the court shall conduct an ex parte hearing  on the record to determine if it is appropriate to order the appointment  of an expert, in accordance with K.R.S. 31.185.
 	b.  If the court determines that the appointment of the expert  witness is appropriate, then the court shall enter an appropriate  order. The defending attorney shall, in writing, notice the court  and the Commonwealth thirty (30) days prior to trial of the defending  attorney's intent to call the expert as a witness.
DUTY OF LAW  ENFORCEMENT OFFICERS
7.  All law enforcement officers possessing evidence not otherwise  provided to the Commonwealth's Attorney office, due to impracticality  or security reasons, shall make a list of said evidence and the location  of safekeeping. This list shall be provided to the Commonwealth's  Attorney and shall be made a part of the Commonwealth's Discovery  filings.
Such evidence shall  be available to Defense Counsel for inspection, photography or copy,  at the location where the evidence is housed, during reasonable business  hours and with reasonable notice to the officer or agency. The notice,  availability and inspection of such evidence shall be accomplished  without further orders of the Court.
R20C-156.  Drug Court.
Text
1.  Attorneys may refer clients to the 20th Judicial Drug Court if the attorney suspects his/her  client has a drug problem.
2.  Procedure:
 	a.  To refer a client the attorney will contact the Drug Court  Coordinator at telephone number 1-606-473-0769 to set up an appointment.  The Drug Court Coordinator will administer the Addiction Severity  Index (ASI) and report the findings at the next available Drug Court  staffing. This instrument will assistant the Drug Court staff in determining  if the defendant is eligible for admission to Drug Court.
 	b.  The attorney will contact the Drug Court Coordinator as  soon as possible for his/her client to be considered for admission  into the Drug Court. As soon as possible means not longer that one  (1) week after the date of arraignment. After May 26, 2005, if the  referral exceeds one (1) week, then the client will not be admitted.
 	c.  The Drug Court Staff determines who is admitted to the  Drug Court. The Drug Court Staff consists of representatives from  law enforcement, treatment, defense counsel, prosecutor, probation  and parole, Drug Court coordinator and specialists, and the court.
 	d.  To be eligible the defendant must:
 		1.  Live in 20th Judicial  Circuit or a contiguous county.
 		2.  Have an abuse or dependent diagnosis as determined by the  ASI.
 		3.  No multiple trafficking convictions from any jurisdiction.
 		4.  No uncontrolled mental illness.
 		5.  No violent crimes.
3.  If the defendant is admitted to Drug Court, then defense  counsel's representation will cease and the legal representative of  the Drug Court will represent the defendant on all matters related  to Drug Court. In the event the defendant is not admitted to Drug  Court, then the court will process the case along the usual criminal  track.
4.  Nobody will be admitted to Drug Court until they enter  a plea of guilty to a charge approved by the Commonwealth Attorney's  Office and the Court.
5.  Once a defendant/client is admitted to Drug Court, then  the Drug Court Staff will prepare a separate file, and the defendant/client  will make all future appearances in the Drug Court. All fines and  costs will be collected through the Drug Court; however, they will  be paid in the Circuit Clerk's Office.
6.  In the event that the defendant/client is terminated from  Drug Court, then the referring attorney may continue to represent  the defendant for further processing of the case.
7.  Beginning May 26, 2005, Greenup County Drug Court will  be held every Thursday at 8:30 a.m. until 10:30 a.m. Lewis County  Drug Court is held on the first and third Friday of each month from  11:30 a.m. until 2:00 p.m.
R20C-160.  Preparation of Judgments and Orders.
Text
All judgments and orders  presented to the Court for signature shall contain the scrivener's  typed name and signature and shall indicate “Prepared By”.
R20C-165.  Voluntary Pro Bono.
Text
Each lawyer should voluntarily  render public interest legal services. A lawyer may be discharged  of this responsibility by rendering a minimum of fifty (50) hours  of service per calendar year in accordance with guidelines established  by the Kentucky Bar Association and the American Bar Association.
R20C-180.
Text
These Local Rules supersede  all other local rules for the 20th Judicial Circuit.
Annex A.
RULE 11 INFORMATION.
Text

 PROPERTY SCHEDULE I.  MARITAL PROPERTY: A. Real Estate: Value Lien Equity $ $ $ B. Personal Property: Value Lien Equity $ $ $ $ $ $ $ $ $ C. Other Marital Debts: (Not  including those listed above) $ $ $ II.  PETITIONER'S NON-MARITAL PROPERTY: A. Real Estate: Value Lien Equity $ $ $ B. Personal Property: Value Lien Equity $ $ $ $ $ $ $ $ $    Basis for designation  as non-marital:                 C. Other Non-Marital Debts: $ $ $ III.  RESPONDENT'S NON-MARITAL PROPERTY A. Real Estate: Value Lien Equity $ $ $ B. Personal Property: Value Lien Equity $ $ $ $ $ $ $ $ $    Basis for designation  as non-marital:                 C. Other Non-Marital Debts: $ $ $
Click to view table.
 FINANCIAL SCHEDULE A.  EMPLOYMENT STATUS: 1. EMPLOYER:  Income: (as shown by attached  wage statements) $ Deductions: Federal Withholding  $ State Withholding  $ Medical Withholding and Social  Security … $    TOTAL DEDUCTIONS  $       NET  INCOME $ 2. Other Income: $    Source     B.  ADJUSTED GROSS INCOME FOR LAST FIVE (5) YEARS: (Copies of U.S. Tax Returns for  last three (3) years attached hereto) 19 $ 19 $ 19 $ 19 $ 19 $ C.  MONTHLY EXPENSES 1. Actual Expenses:   $   $   $   $    Total Actual Expenses: $ 2. Anticipated Additional Expenses  after dissolution: $ $ $ D.  OTHER INFORMATION: ATTORNEY FOR PETITIONER/RESPONDENT
Click to view table.

 STATE OF KENTUCKY) SCT: COUNTY OF GREENUP  Comes the Petitioner/Respondent and states that he/she  has read the foregoing Property Schedule and Financial Schedule and  that the information set forth therein is true. PETITIONER/RESPONDENT Subscribed and sworn to before me by   this   day of  ,  . NOTARY PUBLIC, STATE AT LARGE My Commission expires  .
Click to view form.
Annex B.
20th JUDICIAL CIRCUIT GREENUP CIRCUIT  COURT.
Text
-Visitation  Schedule A-
TIME SHARING  GUIDELINES
Visitation is a time  for children to do things with the parent they do not live with. Activities  you can do with them or skills you can teach them help the time be  rewarding. Helping children find friends in your neighborhood also  helps make it like home for them.
Liberal visiting arrangements  are encouraged by the Greenup Circuit Court as contact with both  parents is important to the children. You may also agree and are encouraged  to agree to any additional visitation for your convenience or that  is beneficial to your child. Changes or modifications can be made  by the Court if need for such is shown.
VISITATION SHALL BE AT SUCH TIMES  AND PLACES AS THE PARTIES MAY AGREE.
This will  not normally be less than: 
 	1.  Weekends  – Alternate weekends from Friday at 5:30  p.m. until Sunday at 6:00 p.m. for all children twelve (12) months  of age or older. If the child is less than twelve (12) months of age,  weekend visitation shall be from 10:00 am to 6:00 p.m. on Saturday  and Sunday.
 	2.  Midweek  – One evening each week from Wednesday  at 5:30 p.m. to 9:00 p.m.
 	3.  Holidays  – In the odd-numbered years, the custodial  parent has Easter and Christmas Day, and the non-custodial parent  has July 4th, Thanksgiving,  and Christmas Eve. In the even-numbered years, the schedules are reversed.  Memorial Day and Labor Day attach to the preceding weekend.
 		a.  A holiday that falls on a Weekend should be spent with  the parent who would normally have the child for that holiday. The  rest of the weekend is to be spent with the parent who would normally  have the child for that weekend. These do not have to be made up.
 		b.  Mother's Day and Father's Day are to be spent with the  appropriate parent. Hours are as agreed, or from 10:00 a.m. until  7:00 p.m.
 		c.  Other Days of special meaning, such as religious holidays,  or national holidays, should be decided together, written into the  Court order, and alternated as above.
 		d.  Hours for parents who cannot agree are as follows:
 		 	i.  Easter –10:00 a.m. to 7:30 p.m.
 		 	ii.  July 4th – 9:00 a.m.  until 9:00 a.m. the next day
 		 	iii.  Thanksgiving – 9:00 a.m. until 9:00 a.m. the next day
 		 	iv.  Christmas Eve – 9:00 p.m. on December 23rd to 9:00 p.m. December 24th
 		 	v.  Christmas Day – 9:00 p.m. on December 24th to 9:00 p.m. on December 25th
 	4.  Birthday   – One-half day with each parent, even  if it falls on a regular visitation day.
 	5.  Waiting  – The children and custodial parent have  no duty to await the visiting parent for more than 30 minutes of the  visitation time. A parent who is late forfeits visitation for that  period. The custodial parent, or acceptable representative, must be  home at the return time to receive the child.
 	6.  Cancellations  – If a child is ill, the custodial parent  should have 24-hour notice, if possible, so appropriate plans can  be made. The non-custodial parent should give 24-hour notice to cancel.  The time cancelled by the non-custodial parent is forfeited. Time  lost for the child's illness should be made up.
 	7.  Vacations  – Four weeks of visitation each year are  to be arranged with advance notice by the non-custodial parent by  May 1st. The custodial parent  must give the non-custodial parent notice of vacations, or special  plans for the child, to avoid planning conflicts, by May 15th.
This schedule is an  enforceable Order of the Court. Please put the interests of your child  first and comply with the above provisions.
-Visitation  Schedule B-
TIME SHARING  GUIDELINES
It is ordered that the  parents of the child shall have possession of the child at times mutually  agreed to in advance by the parties and in the absence of mutual agreement,  and in the absence of a specific court order of time-sharing, it is  ordered that the parents shall have possession of the child under  the specified guidelines set out in this time sharing guideline.
Except as otherwise  provided in this guideline, the non-primary residential parent shall  have the right to possession of the child as follows:
 	1.  Weekends  — On weekends beginning at 6:00 p.m. on the 1st, 3rd, and 5th Friday of each month  and ending at 6:00 p.m. on the following Sunday.
 	2.  Weekend possession extended by a holiday  — If a weekend period of possession  begins on a Friday that is a school holiday during the regular school  term or if the period ends on or is immediately followed by a Monday  that is such a holiday, that weekend period of possession shall begin  at 6:00 p.m. on the Thursday immediately preceding the Friday holiday  or end at 6:00 p.m. on the Monday that is the school holiday, as applicable.
 	3.  Tuesdays   — On Tuesday of each week, except during June and July, beginning  6:00 p.m. and ending at the time the child's school resumes on Wednesday.
 	4.  Thursdays  — On Thursday of each week that the non-primary residential  parent is not entitled to a weekend visit beginning at 6:00 p.m. and  ending at 9:00 p.m.
 	5.  Christmas holidays in even-numbered years  — In even-numbered years, beginning  at 6:00 p.m. on the day the child is dismissed from school for the  Christmas school vacation and ending at noon on December 26.
 	6.  Christmas holidays in odd-numbered years  — In odd-numbered years beginning  at noon on December 26 and ending on 6:00 p.m. on the day before the  child's school resumes after the Christmas school vacation.
 	7.  Thanksgiving in odd-numbered years  — In odd-numbered years beginning  at 6:00 p.m. on the day the child was dismissed from school for the  Thanksgiving holiday and ending at 6:00 p.m. the day before the child's  school resumes after the Thanksgiving holiday.
 	8.  Spring break and Fall break in even-numbered years  — In even-numbered years beginning  at 6:00 p.m. on the day the child is dismissed from school for the  school's spring and fall break vacation and ending at 6:00 p.m. the  day before the school resumes after that vacation. If the school does  not declare a spring break or a fall break, then the non-primary residential  custodian shall be entitled to exercise a spring and fall break during  the months of October and March, upon fourteen (14) days written notice  to the other parent. This time sharing shall be for a period of 7  days, inclusive of weekends.
 	9.  Extended summer possession  — The weekend, Tuesday night,  and Thursday night visitation identified above shall not be exercised  during the months of June and July by the non-primary residential  parent. Said parent shall however be entitled to exercise, during  the months of June and July, 30 days extended summer timesharing with  the child with said time being exercised in two, 15-day periods. If  the non-residential parent provides written notice by April 1st, then that parent may designate the  time periods within which to exercise the extended summer time sharing.  Provided that the time sharing should be exercised in two separate,  non consecutive 15 days periods with a return of at least five (5)  days in between the two visitation periods to the primary residential  parent. If written notice is not provided by April 1, then the non-primary  residential parent shall enjoy extended summer time sharing with the  child from 6:00 p.m. June 15th until 6:00 p.m. June 30th and  also from 6:00 p.m. July 10th until 6:00 p.m. July 25th.
 	10.  Child's Birthday  — The parent not  otherwise entitled to possession of the child on the child's birthday  pursuant to this guideline shall have time sharing with said child  beginning at 6:00 p.m. and ending at 8:00 p.m. on that day provided  that that parent picks up the child from the other parent's residence  and returns the child to that residence.
 	11.  Father's Day and Mother's Day  — Each year, beginning at 9:00  a.m. on Mother's Day or Father's Day as applicable and ending at 6:00  p.m. on said day, the mother or father, as applicable, provided that  he or she is not otherwise entitled to have the child under this order  shall be entitled to possession of the child provided that the mother  or the father shall pick up the said child from the other parent's  residence and return the child to that same place.
 	12.  Exceptions to guidelines for children under 5  — The above rules apply except  as modified below for children under 5. The following modifications  shall apply to these time sharing guidelines.
 		a.  Tuesdays  — Tuesday night visitation identified above shall begin at  6:00 p.m. and shall end on Wednesday at 6:00 p.m.
 		b.  Christmas holidays in even-numbered years  — In even numbered years beginning  at 6:00 p.m. on December 22 and ending at noon on December 26, provided  that the child shall be returned to the primary residential parent  for at least four (4) consecutive days prior to resumption of any  Tuesday night or weekend visitation as set forth herein.
 		c.  Christmas holidays in odd-numbered years  — In odd-numbered years beginning  at noon on December 26 and ending at 6:00 p.m. on December 30, provided  that the child shall be returned to the primary residential parent  for at least four (4) consecutive days prior to resumption of any  Tuesday night or weekend visitation as set forth herein.
 		d.  Fall break and Spring break in even-numbered years  — In even-numbered years, the  non-primary residential custodian shall be entitled to exercise a  four (4) day spring break and a four (4) day fall break to occur during  the months of March and October upon fourteen (14) days written notice  to the other parent. This four (4) days shall not be exercised immediately  preceding or immediately following a weekend visitation period. Rather  the child shall be returned for a period of at least four (4) consecutive  days to the primary residential parent prior to resumption of any  Tuesday night or weekend visitation as set forth herein.
 		e.  Extended summer possession  — The non-primary residential  parent shall be entitled to an extended period of time-sharing with  the child for a twenty (20) day period to occur during the months  of June and July. Provided however that this twenty (20) day period  shall be exercised in four (4) day increments with the requirement  that the child be returned to the residential home for four (4) day  intervening periods. The weekend, Tuesday night and Thursday night  visitation identified above shall not apply during the months of June  and July.
The primary residential  parent shall have a superior right of possession of the child at all  times other than those identified above.
Annex C.

Text

 COMMONWEALTH OF  KENTUCKY GREENUP CIRCUIT  COURT ACTION NO.  PLAINTIFF(S) vs. DEFENDANT(S)
Click to view table.
 ORDER OF  TRIAL MANAGEMENT * * * * * * * * Upon the Court's Own motion and in the interest of expeditiously  moving this case to a final disposition, and the Court being otherwise  sufficiently advised: IT IS ORDERED THAT: A. THE PLAINTIFF(S)  SHALL COMPLETE ALL DISCOVERY WITHIN 150 DAYS FROM THE DATE OF THIS  ORDER. B. THE DEFENDANT SHALL COMPLETE  ALL DISCOVERY WITHIN 90 DAYS AFTER THE PLAINTIFF'S DISCOVERY. C. AFTER ALL PARTIES HAVE COMPLETED THEIR DISCOVERY  ANY PARTY MAY MAKE A MOTION TO SET THE CASE FOR TRIAL. D. IN PERSONAL INJURY CASES EACH PARTY SHALL EXCHANGE  MEDICAL INFORMATION WITHIN THIRTY (30) DAYS AFTER THE FILING OF EACH  ANSWER. Entered this   day of  , 199 . LEWIS D. NICHOLLS, JUDGE 20TH JUDICIAL  CIRCUIT It is hereby certified that a true and correct copy of  the foregoing order of Trial Management has been mailed to: 1.          Attorney for Plaintiff 2.          Attorney for Defendant This the   day of  , 199 . , CLERK  CIRCUIT  COURT BY:   D.C.
Click to view form.
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 COMMONWEALTH OF  KENTUCKY GREENUP CIRCUIT  COURT CASE NO.  , PLAINTIFF, vs. , DEFENDANT.
Click to view table.
 ORDER SETTING  TRIAL, TRIAL MANAGEMENT REPORT AND PRETRIAL CONFERENCE DATES * * * * * * * * * Upon motion of the Plaintiff: TRIAL DATE 1. IT IS HEREBY ORDERED THAT THE ABOVE STYLED CASE  IS SET FOR A TRIAL BY JURY ON  , 199 , AT 9:30 A.M. IN COURTROOM ONE (1) AT THE GREENUP COURTHOUSE ANNEX,  GREENUP, KENTUCKY. TRIAL MANAGEMENT  REPORT AND PRETRIAL CONFERENCE DATES 2. IT IS FURTHER ORDERED THAT A PRETRIAL CONFERENCE  SHALL BE HELD ON  , 199 , AT 1:00  P.M. IN COURTROOM ONE (1) AT THE GREENUP COURTHOUSE ANNEX, GREENUP,  KENTUCKY. 3. IT IS FURTHER ORDERED THAT ALL PARTIES WILL COMPLETE  ALL EXCHANGE OF DISCOVERY, SUBMIT THE TRIAL MANAGEMENT REPORT AND  OTHER ITEMS LISTED BELOW BY THE   199 : A. Exchange with opposing counsel a list of all  witnesses' names and addresses and summary of the expected testimony  of each witness expected to be called at trial. B. Produce for inspection of opposing counsel, and mark for  identification, all exhibits and-charts which will be used during  trial. C. Produce for inspection of opposing  counsel a report from all experts who are expected to testify at trial. D. An itemized list of claimed special damages. 4.  A. IN THE ABSENCE OF GOOD CAUSE SHOWN, NO  WITNESS SHALL BE PERMITTED TO TESTIFY AND NO EXHIBIT OR CHART SHALL  BE ADMITTED INTO EVIDENCE EXCEPT UPON COMPLIANCE WITH THE CONDITIONS  OF THIS ORDER. This condition shall not apply to rebuttal witnesses. B. ANY EXHIBIT OR CHART SO SUBMITTED AND MARKED FOR FILING AT  TRIAL SHALL BE ADMITTED INTO EVIDENCE UNLESS AN OBJECTION IS RAISED  BY OPPOSING COUNSEL AT THE PRETRIAL CONFERENCE. C. IF COUNSEL INTENDS TO INTRODUCE EXPERT EVIDENCE AT TRIAL,  IT IS SUGGESTED THAT THE TESTIMONY BE PRESERVED BY DEPOSITION. UNAVAILABILITY  OF AN EXPERT FOR TRIAL WILL NOT BE GROUNDS FOR CONTINUANCE. 5. AT THE PRETRIAL CONFERENCE, COUNSEL SHALL SUBMIT  TO THE COURT PROPOSED INSTRUCTIONS, OR IN NON-JURY CASES, FINDINGS  OF FACT AND CONCLUSIONS OF LAW. Such proposed instructions or findings  of fact and conclusions of law should be sufficiently detailed so  that if adopted by the court they should form adequate factual basis,  supported by anticipated evidence, for resolution of the case and  support of a judgment favorable to the party submitting. 6. ALL PARTIES OR PERSONS WITH SETTLEMENT AUTHORITY  WILL ATTEND THE PRETRIAL CONFERENCE. 7. AT THE PRETRIAL CONFERENCE, rulings will be made  wherever possible on all issues of evidence, instructions and other  issues which will aid possible settlement or streamline the trial. 8. All discovery shall be completed by  , 199 . 9. TRIAL MANAGEMENT REPORT All parties shall  file with the court a Trial Management Report the date indicated in  paragraph 3 of this order. The Trial Management Report will contain  the following information: A. A concise  summary of the facts of the case. B. A  statement of the principles of law involved in the case, supported  by the citation of appropriate authority. C. A  list of all witness names, addresses, and summary of the expected  testimony of each witness expected to be called at trial. D. Estimated length of time to try the case. 10. FAILURE TO COMPLY WITH THIS ORDER COULD RESULT  IN POSSIBLE SANCTIONS. Entered the   day of  , 199 . LEWIS D. NICHOLLS, JUDGE GREENUP CIRCUIT  COURT It is hereby certified that a true and correct copy of  the foregoing Order Setting Trial, Trial Management Report, and Pretrial  Conference Dates has been mailed to: 1.             ATTORNEY FOR PLAINTIFF 2.             ATTORNEY FOR DEFENDANT This the   day of  , 199 . JAMES R. GARTHEE, CLERK GREENUP CIRCUIT COURT BY:   D.C.
Click to view form.
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 COMMONWEALTH OF  KENTUCKY GREENUP CIRCUIT  COURT ACTION NO.  , PLAINTIFF, vs. , DEFENDANT.
Click to view table.
 ORDER Pursuant to rule R-20C-152 of the Greenup Circuit Court,  it is hereby ordered that the parties are referred to Mediation to attempt to resolve the issues brought before this Court. The parties shall by agreement choose a Mediator or Mediation  Service to conduct Mediation within fourteen (14) days of the date  of this order. If the parties are unable to agree as to a mediator,  then either party may move the Court to select a Mediator or designate  a Mediation Service to select the Mediator. The parties and representative of their insured, if any,  with full authority to settle shall attend the Mediation conference  which shall be held within forty-five (45) days of the selection of  the Mediator or Mediation Service. The parties shall make a good faith  effort to resolve all issues. If a party fails to appear at a duly noticed Mediation  conference without good cause, the Court upon motion shall impose  sanctions, including an award of attorney fees and other costs against  the party failing to appear. IT IS SO ORDERED THIS   DAY OF  , 19 . LEWIS D. NICHOLLS, JUDGE GREENUP CIRCUIT COURT I, James R. Garthee, Jr., Circuit Court Clerk, hereby certify  that a true and correct copy of the foregoing was served to:     This the day of , 19 . BY:  Annex E
Click to view form.

Local Rules — Twentieth Judicial District  Greenup and Lewis District Court
I.  General Provisions. 
II.  Arrest. 
III.  Initial Appearance and Preliminary Hearing Before District Court. 
IV.  Bail. 
V.  Grand Jury. 
VI.  Indictment and Information. 
VII.  RCr 7.24-L (Discovery and Inspection). 
VIII.  Arraignment and Pleadings. 
IX.  Trial. 
I.  General Provisions.
Text
RCr 1.02-L (Scope of Rules). These local rules govern procedure and practice in all criminal proceedings in the Twentieth Judicial District. To the extent that they are not inconsistent with these rules, the regulations, administrative procedures, and manuals published by the Administrative Office of the Courts upon authorization of the Supreme Court relating to internal policy and administration within the Court of Justice shall have the same effect as if incorporated in the rules.
RCr 1.04-L (Purpose and Construction). The following local rules of criminal procedure are established by the Twentieth Judicial District. The court establishes these local rules to provide for a just, timely, and fair determination of every criminal proceeding. They shall be construed to secure simplicity in procedure, fairness in administration and the elimination of unjustified expense and delay.
II.  Arrest.
III.  Initial Appearance and Preliminary Hearing Before District Court.
Text
RCr 3.10-L (Preliminary Hearing). The Court will terminate any preliminary hearing when it thinks that the Commonwealth has established probable cause. This discretion exists even though the Defense or Commonwealth has not completed their direct or cross-examination.
IV.  Bail.
V.  Grand Jury.
VI.  Indictment and Information.
VII.  RCr 7.24-L (Discovery and Inspection).
Text
1.  All motions for discovery made pursuant to RCr 7.24 shall be made at least 30 days prior to trial date. Failure to file a timely motion for discovery will he cause the Court to consider the discovery waived.
2.  All motions for discovery must be in writing.
3.  The movant shall file with each discovery motion a pre-prepared order. These pre-prepared orders shall be prepared so the Court can indicate its' decision by checking the word “overruled” or “sustained”. Sufficient room will be left under each paragraph so the Court can insert additional comments. (See Annex A for a sample order).
RCr 7.26-L (Demands for production of statement and reports of witnesses).
1.  All demands for production of statement and reports made under RCr 7.26 shall be made at least thirty (30) days prior to trial date.
2.  All demands for production of statement and reports must be made in writing.
3.  The movant shall pre-prepare order with each demand for production of statement and report motion. These pre-prepared orders shall be prepared such that the Court can indicate its' decision by placing a check to the right side of the words “sustained” or “overruled”. Sufficient room will be left under each paragraph so the Court can insert additional comments. (See Annex B for sample order).
VIII.  Arraignment and Pleadings.
Text
CRc 8.08-L 
 	1.  Purpose. The purpose of this local rule shall be to prevent unnecessary delays in the disposition of a case, to prevent unnecessary continuances, to provide for an expeditious resolving of each case, and to prevent the unnecessary summoning of jurors to court. To promote this policy the Court may impose the costs of the summoning of a jury on the defendant under certain conditions stated below.
 	2.  If a defendant
 		a.  enters a plea of not guilty at arraignment; AND
 		b.  has a pre-trial conference where there is no disposition; AND
 		c.  the case must be set for jury trial by the Court; AND
 		d.  the defendant changes his plea from not guilty to guilty on a day the Court has summoned a jury to hear the case;
THEN,
The Court shall determine the jury costs by multiplying number of jurors that answer the call for that particular day times $12.50.
CRc 8.14-L 
 	1.  All motions requiring the taking of evidence, including suppression motions, must be in writing. The motion shall be made at least thirty (30) days prior to trial date.
 	2.  All motions requiring the taking of evidence shall be made first to set a date when evidence can be taken.
IX.  Trial.
Text
1.  RCr 9.04-L. All criminal cases shall be disposed of within six (6) months of the date of the alleged occurrence. All DUI cases shall be disposed of within ninety (90) days of the date of the alleged occurrence. Undisposed cases pending for six (6) months, or ninety (90) days for DUI's, may be dismissed by the court for lack of a speedy trial.
2.  RCr 9.98-L (Confessions and searches; suppression of evidence). If a defendant can reasonably anticipate that a suppression motion will be made in a jury trial, he shall make the motion at least thirty (30) days before trial date. At the motion a date will be established for the court to take evidence and rule on the suppression motion.

Local Rules — Twenty-First Judicial Circuit  Bath, Menifee, Montgomery, and Rowan Counties
RULE 1.  Introduction/Administrative Procedure. 
R21C-100.  Applicability of Rules. 
R21C-105.  Assignment of Cases by Division. 
R21C-110.  Case Transfers. 
R21C-115.  New Criminal Cases Involving a Defendant Already Assigned to a Division of Circuit Court in Previous Case. 
R21C-120.  Consolidation of Civil Cases. 
RULE 2.  Court Scheduling/Motion Hour/Procedures For Filing. 
R21C-200.  Motion Days. 
R21C-205.  Notices, Motions and Orders. 
R21C-210.  Attorney Name, Address, Telephone and Facsimile Numbers. 
RULE 3.  Adoptions / Termination of Parental Rights. 
RULE 4.  Domestic Violence Protocol and 24 Hour Access Policy. 
RULE 5.  Domestic Relations Practice. 
R21C-500.  Protocol for Transferring Civil Child Support Cases Within the 21st Judicial Circuit. 
R21C-505.  Flagrant Non-Support Cases. 
R21C-510.  Domestic Mediation. 
R21C-515.  Protection of Personal Identifiers in Domestic Relations Cases. 
RULE 6.  Miscellaneous Rules. 
R21C-600.  Conduct in the Courtroom. 
R21C-605.  Distribution of the Docket. 
R21C-610.  Fees For Warning Order Attorneys and Guardians Ad Litem. 
R21C-615.  Status Quo Orders, FCRPP 2(5). 
RULE 7.  General Civil Cases (applies to Family Law cases). 
R21C-700.  Agreed Orders. 
R21C-705.  Motions to Dismiss and Summary Judgments. 
R21C-710.  Filing of Foreclosure Complaints. 
R21C-715.  Default Judgments. 
R21C-720.  Answering and Filing Interrogatories or Requests. 
R21C-725.  Filing of Depositions. 
R21C-730.  Preparation of Judgments and Orders. 
R21C-735.  Voluntary Pro Bono. 
R21C-740.  Dismissal for Failure to Prosecute. 
R21C-745.  Procedure on Rules for Contempt. 
R21C-750.  Appeals From District Court. 
RULE 8.  Criminal Cases. 
R21C-800.  Criminal Cases. 
 Appendix A 
RULE 1.  Introduction/Administrative Procedure.
R21C-100.  Applicability of Rules.
Text
These rules of court procedure and practice are intended to supplement the Kentucky Rules of Civil Procedure (CR), the Kentucky Rules of Criminal Procedure (RCr) and the Family Court Rules of Procedure and Practice (FCRPP). These rules shall become effective upon approval as required by SCR 1.040(3)(a). All previously adopted rules of this Court, except to the extent they are adopted or modified herein, are rescinded. These rules may be cited as “R21C” or “Rules of 21st Judicial Circuit”.
R21C-105.  Assignment of Cases by Division.
Text
All cases filed in the 21st Judicial Circuit shall be assigned to a division through the random cash register program. A copy of the receipt assigning each case to a division shall be filed in the case file.
R21C-110.  Case Transfers.
Text
After a case has been assigned to either division of Circuit Court for the 21st Judicial Circuit, the judge thereof may, for good cause, transfer the case by written order from the division when: (1) there has been a recusal, or (2) there is an active case pending in the other division of circuit court and transfer would facilitate judicial economy. In criminal actions an active case is defined for this rule as a case in which a defendant has not been final sentenced. To transfer a case, the transferring judge shall sign a transfer order and send said order to the other judge. The judge accepting the transfer shall also sign the same transfer order acknowledging acceptance of the case and the order shall be filed of record in the case being transferred. If the accepting judge also has a conflict, the accepting judge shall notify the chief regional judge for assignment of a judge out of circuit.
R21C-115.  New Criminal Cases Involving a Defendant Already Assigned to a Division of Circuit Court in Previous Case.
Text
If a defendant has been assigned to a division of Circuit Court, and has not been sentenced in that case, his/her new case shall not be assigned through the cash register system, but shall automatically be assigned to the division in which the older case exists. If the defendant's sentence is final, the Clerk shall draw for a division just as any new case.
R21C-120.  Consolidation of Civil Cases.
Text
When two or more cases have been filed that may, as a matter of right, or may, in the discretion of the Court, be consolidated and such cases are pending in different divisions of the 21st Judicial Circuit, and in the same county, any party to any of the cases, or the Court without motion, may have any of the cases transferred to that division of the Court in which the first of the cases was filed. If it is determined that consolidation is not proper, the judge of that division may transfer the case back to the original division.
RULE 2.  Court Scheduling/Motion Hour/Procedures For Filing.
R21C-200.  Motion Days.
Text
Motion Days shall be held as follows:
 	1.  Division I
 		a.  Rowan Circuit Court, on the third Friday of each month. Civil motions are to be set at 9:00 a.m. Civil pre-trial conferences and civil status hearings shall be set at 10:00 a.m. Criminal hearings on matters such as bond revocation, probation revocation, sentencing and other criminal hearings set by the Court shall be held 11:00 a.m. All other criminal matters shall be set at 1:00 p.m. Other matters may be set at additional times pursuant to Court Order, or with Court permission.
 		b.  Montgomery Circuit Court, on the fourth Friday of each month. Civil motions are to be set at 9:00 a.m. Civil pre-trial conferences and civil status hearings shall be set at 10:00 a.m. Criminal hearings on matters such as bond revocation, probation revocation, sentencing and other criminal matters set by the Court shall be held at 11:00 a.m. All other criminal matters shall be set at 1:00 p.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 		c.  Menifee Circuit Court, the fourth Thursday of each month. Civil motions and civil pre-trial conferences are to be held at 9:00 a.m. Civil child support show cause motions, involving the County Attorney, shall be held at 9:30 a.m. All criminal matters shall be set at 10:00 a.m. Domestic matters, including domestic violence and domestic matters other than child support show cause motions shall be heard at 11:00 a.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 		d.  Bath Circuit Court, the third Thursday of each month. Civil motions and civil pre-trial conferences are to be held at 9:00 a.m. Civil child support show cause motions, involving the County Attorney, shall be held at 9:30 a.m. All criminal matters shall be set at 10:00 a.m. Domestic matters, including domestic violence and domestic matters other than child support show cause motions, shall be heard at 11:00 a.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 		e.  Montgomery Domestic Court shall be held on the first Friday of each month. Motions, other than show cause motions regarding child support, shall be set at 9:00 a.m. Show cause motions regarding child support, involving the County Attorney, shall be set at 10:00 a.m. Domestic violence hearings shall be set at 11:00 a.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 		f.  Rowan Domestic Court shall be held on the second Friday of each month. Motions, other than show cause motions regarding child support, shall be set at 9:00 a.m. Show cause motions regarding child support, involving the County Attorney, shall be set at 10:00 a.m. Domestic violence hearings shall be set at 11:00 a.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 	2.  Division II
 		a.  Rowan Circuit Court, on the first Friday of each month. Civil motions are to be set at 9:00 a.m. Civil pre-trial conferences and civil status hearings shall be set at 10:00 a.m. Criminal hearings on matters such as bond revocation, probation revocation, sentencing and other criminal hearings set by the Court shall be held at 11:00 a.m. All other criminal matters shall be set at 1:00 p.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 		b.  Montgomery Circuit Court, on the second Friday of each month. Civil motions are to be set at 9:00 a.m. Civil pre-trial conferences and civil status hearings shall be set at 10:00 a.m. Criminal hearings on matters such as bond revocation, probation revocation, sentencing and other criminal hearings set by the Court shall be held at 11:00 a.m. All other criminal matters shall be set at 1:00 p.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 		c.  Menifee Circuit Court, on the second Thursday of each month. Civil motions and civil pre-trial conferences are to be held at 9:00 a.m. Civil child support show cause motions, involving the County Attorney, shall be held at 9:30 a.m. All criminal matters shall be set at 10:00 a.m. Domestic matters, including domestic violence and domestic matters other than child support show cause motions, shall be heard at 11:00 a.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 		d.  Bath Circuit Court, on the first Thursday of each month. Civil motions and civil pre-trial conferences are to be held at 9:00 a.m. Civil child support show cause motions, involving the County Attorney, shall be held at 9:30 a.m. All criminal matters shall be set at 10:00 a.m. Domestic matters, including domestic violence and domestic matters other than child support show cause motions, shall be heard at 11:00 a.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 		e.  Montgomery Domestic Court shall be on the third Friday of each month. Motions, other than show cause motions regarding child support, shall be set at 9:00 a.m. Show cause motions regarding child support, involving the County Attorney, shall be set at 10:00 a.m. Domestic violence hearings shall be set at 11:00 a.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
 		f.  Rowan Domestic Court shall be on the fourth Friday of each month. Motions, other than show cause motions regarding child support, shall be set at 9:00 a.m. Show cause motions regarding child support, involving the County Attorney, shall be set at 10:00 a.m. Domestic violence hearings shall be set at 11:00 a.m. Other matters may be set at additional times pursuant to Court order, or with Court permission.
R21C-205.  Notices, Motions and Orders.
Text
1.  A copy of all motions shall be served upon the appropriate Circuit Judge at his/her office and such service shall also appear in the certificate of service. If the appropriate judge is not listed in the certificate of service, the respective clerk is directed to return the motion to the attorney, and said motion will not appear on the docket until service is indicated. For Division 1 – Judge William Lane-44 West Main Street, Mt. Sterling, Kentucky 40353. For Division 11 – Judge Beth Lewis Maze – P.O. Box 1267, Mt. Sterling, Kentucky 40353.
2.  Where appropriate, all motions shall include a statement setting forth the specific grounds of the motion and the legal authority upon which counsel relies in support of the motion.
3.  All motions; civil, criminal or domestic; must be filed with the clerk by the close of business at least one week prior to the day they are to be heard, unless there is approval from the Court to file a motion after that time. The Circuit Clerk is directed to mail back to the respective attorney, motions not filed timely.
4.  All motions must be filed and heard only in the county where the case is pending, unless there is prior approval of the Court.
5.  Counsel shall tender a proposed order with each motion when they appear on motion day.
R21C-210.  Attorney Name, Address, Telephone and Facsimile Numbers.
Text
All pleadings and papers requiring the signature of an attorney shall set forth, on the last page thereof, the typed name and complete address of the attorney, including telephone number, facsimile number and e-mail address if appropriate.
RULE 3.  Adoptions / Termination of Parental Rights.
Text
There are currently no local rules relating to Adoptions and Termination of Parental Rights. For statewide uniform rules of procedure see FCRPP 32 through FCRPP 36.
RULE 4.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
The Uniform Protocol for handling Domestic Violence Cases for the 21st Judicial Circuit and District is incorporated herein by reference as if copied and set forth verbatim, attached as Appendix A.
RULE 5.  Domestic Relations Practice.
R21C-500.  Protocol for Transferring Civil Child Support Cases Within the 21st Judicial Circuit.
Text
No civil child support case shall be transferred to another county within this circuit without a motion from one of the parties, with notice, and an affidavit as to why a hardship would be created if the case is not transferred. A motion made by a county attorney, without an affidavit of hardship, will not be sufficient.
R21C-505.  Flagrant Non-Support Cases.
Text
No child support case shall be presented to the Grand Jury unless it has been heard by the Circuit Court on at least one occasion, on a civil motion for contempt, within three months prior to it being presented to the Grand Jury. Further, the Commonwealth-Attorney shall consult with the respective County Attorney in the County where the action is pending, prior to having the case presented to the Grand Jury.
R21C-510.  Domestic Mediation.
Text
All contested domestic cases, as well as cases involving custody, visitation and division of property; are recommended to mediate prior to the Court holding a final hearing.
R21C-515.  Protection of Personal Identifiers in Domestic Relations Cases.
Text
1.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
2.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
RULE 6.  Miscellaneous Rules.
R21C-600.  Conduct in the Courtroom.
Text
1.  The public shall not bring cell phones into the courtroom.
2.  Attorneys may have cell phones in the courtroom but shall keep cell phones on vibrate or silent. Cell phones of violators may be confiscated until court is concluded on the date of the violation.
3.  No campaign materials for or against any candidate for elected office shall be brought into, displayed, or distributed in any courtroom in the 21st Judicial Circuit. Further, no campaign materials shall be displayed or distributed to any circuit court juror while the juror is either reporting to or leaving court, or during their service as a juror in the courthouse. Violations may be punishable by contempt proceedings.
R21C-605.  Distribution of the Docket.
Text
1.  Within three (3) business days prior to each regularly scheduled motion docket, the respective clerk of each county shall e-mail, fax, or mail the upcoming docket to the respective judge over said docket.
2.  Immediately upon the conclusion of every District or Circuit Court docket on which criminal cases are heard, the Circuit Clerk shall fax or hand deliver to the jailer or deputy jailer, of the Rowan or Montgomery County Jail, a signed copy of said docket, so that the jail may act immediately on any orders of release contained in said docket.
R21C-610.  Fees For Warning Order Attorneys and Guardians Ad Litem.
Text
1.  Motions for compensation/fees for Warning Order Attorneys and Guardians ad Litem shall be accompanied by an affidavit indicating:
 	a.  The statutory basis for appointment;
 	b.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	c.  That the action or proceedings have been concluded.
2.  Guardians ad Litem appointed to represent unmarried infants, persons of unsound mind, or adult prisoners shall notify the respondent of his/her appointment as a Guardian ad Litem, inform the respondent of the nature of the proceeding, and, in paternity cases, inform the respondent of the right to have genetic testing conducted.
3.  Within sixty (60) days of the appointment, the Guardian ad Litem shall file an answer on behalf of the respondent or a report stating that, after careful examination of the case, he/she is unable to present a defense.
4.  The failure of the Guardian ad Litem or Warning Order Attorney to file an answer or report within sixty (60) days of notification of appointment may result in sanctions being imposed against the attorney.
R21C-615.  Status Quo Orders, FCRPP 2(5).
Text
FCRPP 2(5) provides that a Status Quo Order may be issued at the initial hearing. However, in the 21st Judicial Circuit, the initial court appearance may not occur for thirty days or more after the initial filing of an action for Dissolution of Marriage. Therefore, a Motion Requesting Entry of the AOC 237, Status Quo Order, may be filed with the Petition. The Motion must state that the Respondent has ten days to file an objection to entry of said Order. The clerk shall include a copy of the Motion for service with the Summons and Petition. If no objection is filed within 10 days of service of the Summons, Petition and Motion, the Status Quo Order will be entered by the Court. If a Status Quo Order is not requested by the Petitioner, the Respondent may also seek a Status Quo Order at the initial court appearance or may file a motion as directed in this rule. However, the respondent must provide notice of the motion upon the petitioner without the assistance of the clerk.
RULE 7.  General Civil Cases (applies to Family Law cases).
R21C-700.  Agreed Orders.
Text
Agreed orders and judgments, and in forma pauperis motions, may be submitted to the Court at any time and should not be noticed on the motion docket. Uncontested divorces may be submitted to the Court, with appropriate documentation as required by FCRPP 3(1) unless otherwise waived by the Court, without being noticed for a date certain. However, if a party to a divorce action fails to respond and refuses to sign a waiver of notice of final hearing, the matter shall be noticed for a date certain.
R21C-705.  Motions to Dismiss and Summary Judgments.
Text
Motions to dismiss and motions for summary judgment shall not be set for Motion Day, but shall be filed along with a memorandum of authorities relied upon, and a proposed order. The response time shall be twenty (20) days from the certification date of the motion, but may be extended on agreement of the parties with approval of the Court. A proposed order shall be tendered with the response. Oral argument may be requested, and will be set at the Court's discretion.
R21C-710.  Filing of Foreclosure Complaints.
Text
Pursuant to CR 8.01 (1) and  CR 17.01, Plaintiffs  filing foreclosure complaints must show that Plaintiff is the holder of the note and mortgage at the time the complaint is filed. The complaint at the time of the filing must be accompanied by all of the following:
 	(a)  A copy of the promissory note with all endorsements;
 	(b)  A copy of the recorded mortgage;
 	(c)  An affidavit of the Plaintiff, its representative, its attorney or its servicer documenting that the named Plaintiff is the original note holder and mortgagee; or is an assignee, trustee or successor-in-interest of the original note holder and mortgagee; and identify the specific capacity in which Plaintiff is pursuing the action;
 	(d)  A copy of all assignments of the note and mortgage, if Plaintiff is not the original note holder and mortgagee, evidencing the complete chain of assignments. The assignment of the note and mortgage to the named Plaintiff must be executed prior to the filing of the foreclosure complaint;
 	(e)  Documentation establishing Plaintiff as a successor-in-interest if Plaintiff is a successor-in-interest;
 	(f)  In foreclosure actions involving mobile homes which have not had their wheels and axels removed, and in which the foreclosing party has a recorded lien, the judgment submitted to the Court SHALL include the Vehicle Identification Number (VIN) of said mobile home.
R21C-715.  Default Judgments.
Text
A party seeking a judgment by default, where Rule 55.01 of the Kentucky Rules of Civil Procedure applies, shall first file a written motion for such a judgment and have placed on the appropriate motion docket, with a tendered judgment and notice to the party in default. The party seeking the default shall appear for said motion or have local counsel stand in for the hearing of said motion.
R21C-720.  Answering and Filing Interrogatories or Requests.
Text
Interrogatories propounded under CR 33 and answers thereto, requests for productions or inspection under CR 34 and answers thereto, and requests for admissions under CR 36 and answers thereto shall not be filed with the Court. A one-page notice of service under CR 33,34 and 36, shall be filed in the record to prevent the case from being placed on the show cause docket or dismissed for lack of prosecution. If necessary to prove relevant points when filing a motion, the relevant answers to interrogatories or requests shall be attached, as an exhibit, to the motion.
R21C-725.  Filing of Depositions.
Text
Originals of depositions shall be filed in the Court record pursuant to CR 30.06.
R21C-730.  Preparation of Judgments and Orders.
Text
All judgments and orders presented to the Court for signature shall contain the scrivener's typed name and signature and shall indicate “Prepared By”.
R21C-735.  Voluntary Pro Bono.
Text
Each lawyer should voluntarily render public interest legal services. A lawyer may be discharged of this responsibility by rendering a minimum of 50 hours of service per calendar year in accordance with the guidelines established by the Kentucky Bar Association and the American Bar Association.
R21C-740.  Dismissal for Failure to Prosecute.
Text
Pursuant to CR 77.02, when an action has remained on the Civil Docket for one year, without any step being taken indicating an intention to prosecute, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.
R21C-745.  Procedure on Rules for Contempt.
Text
To procure a show cause order in proceedings for contempt:
 	1.  A motion supported by a sufficient affidavit showing that applicant is entitled to the Order must be filed.
 	2.  When this motion and affidavit is filed, an Order be issued ex-parte, which shall not come on for hearing. A proposed show cause order shall be attached to the show cause motion, and said order shall order the alleged offending party to appear and show cause, if he/she has or can, on the next available motion docket in the county in which the action is pending. Special permission from the Judge's staff must be obtained to place said matter on the docket in another county in the 21st Judicial Circuit.
R21C-750.  Appeals From District Court.
Text
1.  Upon the filing of a proper notice of appeal in the District Court, and the payment of costs as may be required by the Civil Rules, the Circuit Clerk shall assign the case to a Division of the Circuit Court in the same manner as is done with other civil and criminal cases and shall place a copy of the notice of appeal in the box of the appropriate Circuit Judge.
2.  If the appeal is not perfected by the filing of a statement of appeal as provided by CR 72.06, within 30 days from the date of filing the first notice of appeal as provided by Cr 72.08, and no motion for extension of time is filed as provided by CR 74, the Clerk shall notify the appropriate Circuit Judge of the failure to perfect the appeal, and an order of dismissal and remand shall be entered.
3.  If the statement of appeal is timely filed and no counter-statement is filed pursuant to CR 72.12, within 30 days thereafter, and no motion for extension of time is filed within 10 days after that, the Circuit Clerk shall provide the appropriate Circuit Judge with the file and the case shall stand submitted.
4.  When a counter statement is filed by an appellee or cross appellant, whether or not a statement of appeal has been filed, the Clerk shall provide the appropriate Circuit Judge with the file and the case shall stand submitted.
RULE 8.  Criminal Cases.
R21C-800.  Criminal Cases.
Text
1.  At the time of arraignment, each case shall be assigned a time for a pre-trial conference. Pre-trial conferences shall be held as a matter of course in all criminal matters. At arraignment, on either written or oral motion of the defendant, the Court may enter a standard discovery order. Further discovery may be requested, in writing, as necessary.
2.  Pre-trial conferences shall be held outside the hearing of the Court; the attorney for the Commonwealth, the attorney for the defendant and the defendant, unless otherwise relieved, shall be in attendance at the pre-trial conference. Pre-trial conferences for individuals in custody shall take place. at the jail, and shall be scheduled at the convenience of the attorneys, with notice to the jail.
3.  At the arraignment, the case shall be assigned for trial, with designated report date at least two weeks prior to trial. After the report date, the Court will not accept or consider a plea agreement between the defendant and the Commonwealth, or continue any case, except for good cause.
4.  On or before the report date, the attorneys shall advise the Court in writing whether they are ready for trial, and the probable length of trial. When a conflict exists, and two or more trials are scheduled for the same day, the Court will assign priority to the cases scheduled. Any motion for a continuance must be made and heard prior to the designated report date, except for good cause shown.

Appendix A
Text
Twenty-Four Hour Accessibility To Protective Orders And Local  Joint Jurisdiction Protocol 21st Judicial Circuit And District Rowan, Bath, Menifee, & Montgomery Counties
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour (24) accessibility to Emergency Protective Orders (EPOs) and Temporary Interpersonal Protective Orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-Four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
The Circuit Clerk's Office in the county of which the petitioner is requesting it to be heard. The Court hereby grants each Circuit Court Clerk's Office in the 21st Judicial District the authority to take Emergency Protective Orders (EPOs) and Temporary Interpersonal Protective Orders (TIPOs) and administer oaths of the petitioners during their regular business hours.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
 		 	1.  BATH COUNTY – Any Ex parte Emergency Protective Orders and/or Temporary Interpersonal Protective Orders that take place after hours shall be executed in Bath County at the Bath County Dispatch Office. The Court hereby grants the employees of the Bath County Dispatch Office the authority to take Domestic Violence Petitions and/or Interpersonal Protective Petitions and administer the oath of said petitions to the petitioner.
 		 	2.  MONTGOMERY COUNTY – Any Ex parte Emergency Protective Orders and/or Temporary Interpersonal Protective Orders that take place after hours shall be executed in Montgomery County at the Montgomery County Dispatch Office. The Court hereby grants the employees of the Montgomery County Dispatch Office the authority to take Domestic Violence Petitions and/or Interpersonal Protective Petitions and administer the oath of said petitions to the petitioner.
 		 	3.  ROWAN COUNTY – Any Ex parte Emergency Protective Orders and/or Temporary Interpersonal Protective Orders that take place after hours shall be executed in Rowan County at the Rowan County Domestic Violence Shelter and shall be immediately delivered to the Morehead City Police from the Domestic Violence Shelter once executed and signed by the Judge. The Court hereby grants the Employees of the Rowan County Domestic Violence Shelter the authority to take Domestic Violence Petitions and/or Interpersonal Protective Petitions and administer the oath of said petitions to the petitioners.
 		 	4.  MENIFEE COUNTY – Any Ex parte Emergency Protective Orders and/or Temporary Interpersonal Protective Orders that take place after hours shall be executed in Menifee County at the Menifee County Dispatch Office. The Court hereby grants the employees of the Menifee County Dispatch Office the authority to take Domestic Violence Petitions and/or Interpersonal Protective Petitions and administer the oath of said petitions to the petitioners.
 		C.  Upon receipt of a petition during regular business hours, the relevant Clerks of the 21st Judicial District shall present the petition to the District Judges, Circuit Judges and/or Trial Commissioners within one hour of its presentation to them unless it is impossible due to the unavailability of a Judge or Trial Commissioner.
 		D.  Upon receipt of a petition after regular business hours, the authorized agencies as addressed herein shall present the petition to the District Judges, Circuit Judges and/or Trial Commissioners within one hour of its presentation to them unless it is impossible due to the unavailability of a Judge or Trial Commissioner.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an Interpersonal Protective Order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign Interpersonal Protective Order cases to the District Court.
 		D.  The schedule for PROTECTIVE ORDERS hearings is as follows: 
DISTRICT COURT
 		 		1.  BATH COUNTY – Protective Order hearings shall take place every other Tuesday at 1:00 p.m. and can at times be held each and every Tuesday depending on how hearing dates fall within the fourteen (14) day rule pursuant to the filing of the Protective Order. All parties shall receive notice of the Protective Order hearing as indicated on the Protective Order.
 		 		2.  MONTGOMERY COUNTY – Protective Order hearings shall take place every Monday at 1:30 p.m. in Montgomery District Court and could be held on a different date depending on how the hearing dates fall within the fourteen (14) day rule pursuant to the filing of the Protective Order. All parties will receive notice of the Protective Order hearing as indicated on the Protective Order.
 		 		3.  ROWAN COUNTY – Protective Order hearings shall take place every Monday at 1:00 p.m. in Rowan District Court and could be held on a different date depending on how the hearing dates fall within the fourteen (14) day rule pursuant to the filing of the Protective Order. All parties will receive notice of the Protective Order hearing as indicated on the Protective Order.
 		 		4.  MENIFEE COUNTY – Protective Order hearings shall take place every Tuesday at 9:30 a.m. in Menifee District Court and could be held on a different date depending on how the hearing dates fall within the fourteen (14) day rule pursuant to the filing of the Protective Order. All parties will receive notice of the Protective Order hearing as indicated on the Protective Order.
CIRCUIT COURT
 		 		1.  DIVISION I
 		 		 	a.  MENIFEE CIRCUIT COURT – Protective Order hearings shall be heard on the fourth Thursday of each month at 11:00 a.m.
 		 		 	b.  BATH CIRCUIT COURT – Protective Order hearings shall be heard on the third Thursday of each month at 11:00 a.m.
 		 		 	c.  MONTGOMERY CIRCUIT COURT – Protective Order hearings shall be heard on the first Friday of each month at 11:00 a.m.
 		 		 	d.  ROWAN CIRCUIT COURT – Protective Order hearings shall be heard on the second Friday of each month at 11:00 a.m.
 		 		2.  DIVISION II
 		 		 	a.  MENIFEE CIRCUIT COURT – Protective Order hearings shall be heard on the second Thursday of each month at 11:00 a.m.
 		 		 	b.  BATH CIRCUIT COURT – Protective Order hearings shall be heard on the first Thursday of each month at 11:00 a.m.
 		 		 	c.  MONTGOMERY CIRCUIT COURT – Protective Order hearings shall be heard on the third Friday of each month at 11:00 a.m.
 		 		 	d.  ROWAN CIRCUIT COURT – Protective Order hearings shall be heard on the fourth Friday of each month at 11:00 a.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should follow the protocol as addressed above when filing Protective Order petitions during business hours and filing Protective Order petitions after working hours.
 		C.  No petitioner may be held in contempt for failure to appear at a Protective Order hearing or prosecute a criminal violation of a Protective Order.
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 Appendix A 
Rule 1.  Citation of Rules.
Text
These rules apply to the practice of law in the Fayette Circuit Court and shall be cited as “RFCC” or “Rules of the Fayette Circuit Criminal and Civil Court.”
Rule 2.  Organization of Fayette Circuit Criminal and Civil Courts.
Text
A.  Courts. The Fayette Circuit Court shall be composed of Criminal and Civil Courts. The Criminal and Civil Courts shall have jurisdiction as provided in KRS 23A.010.
B.  Divisions. The Fayette Circuit Court is a Court of continuous session, and the Court shall consist of five numbered divisions, namely:

 (3 rd ) Third Division (4 th ) Fourth Division (7 th ) Seventh Division (8 th ) Eighth Division (9 th ) Ninth Division
Click to view table.
C.  Assignment of Judges. Cases shall be assigned, as provided by these Rules, to the divisions of the Fayette Circuit Criminal and Civil Courts, so as to distribute the workload of the Court as equally as possible among the judges. The Judge of one division of the Fayette Circuit Criminal and Civil Courts may preside over and determine any case or question in any other division of the Fayette Circuit Criminal and Civil Courts and sign any order or judgment submitted for entry in any other division of the Fayette Circuit Criminal and Civil Courts when a Judge of that division is sick, or absent from the county or is unavailable. If all the Judges of the Fayette Circuit Criminal and Civil Courts are unavailable, a Judge of the Fayette Family Court may preside over and determine any case or question in any division of the Fayette Circuit Criminal and Civil Courts and sign any order or judgment submitted for entry in any division of the Fayette Circuit Criminal and Civil Courts.
D.  Transfer of Cases. After a case has been assigned to a criminal or civil division, the Judge thereof may for good cause transfer the case by written order from that division when: (1) there has been a recusal or (2) the case has been transferred with the Judge’s consent. On recusal, the Court Administrator shall make a random assignment of cases that are transferred from one division of Fayette Circuit Criminal and Civil Courts to another division of Fayette Circuit Criminal and Civil Courts. The Court Administrator shall file the order of transfer in the record and serve a copy upon all parties of record. Upon such transfer being made, the Clerk will make a proper endorsement upon the docket and the record.
E.  Consolidation of Cases. When two or more cases have been filed that may, as matter of right, or may, in the discretion of the Court, be consolidated and such cases are pending in different divisions of the Fayette Circuit Criminal and Civil Courts, any party to any of the cases, or the Court without motion, may have any of the cases transferred to that division of the Court in which the first of the cases was filed. If it is determined that consolidation is not proper, the Judge of that division may transfer the case back to the original division.
Rule 3.  Motion Day.
Text
A.  Designation of Day. Friday of each week during the entire calendar year is designated as Motion Day. Whenever Motion Day falls on a state holiday, Motion Day shall be the next day which is not a Saturday, Sunday or state holiday, unless otherwise ordered by the Court. If court is cancelled on Motion Day due to inclement weather, all motions scheduled for that Motion Day shall be re-docketed for the following Motion Day without the necessity of re-noticing the motions, unless otherwise ordered by the Court.
B.  Designation of Times. The divisions will convene their civil and criminal motion dockets on motion day as follows:
Effective January 2, 2009:

 CIVIL AND CRIMINAL DOCKET CIVIL DOCKET CRIMINAL DOCKET 3 rd  Division 8:30 a.m., F – 3 rd  Floor 10:30 a.m., F – 3 rd  Floor 4 th  Division 11:30 a.m., A – 2 nd  Floor 9:00 a.m., A – 2 nd  Floor 7 th  Division 9:00 a.m., C – 2 nd  Floor 1:30 p.m., C – 2 nd  Floor 8 th  Division 1:00 p.m., B – 2 nd  Floor 8:30 a.m., D – 2 nd  Floor 9 th  Division 8:30 a.m., B – 2 nd  Floor 1:00 a.m., A – 2 nd  Floor
Click to view CIVIL AND CRIMINAL DOCKET
Changes may occur in docket times and places at the discretion of the Court. All changes will be posted on the Court’s website at http://courts.ky.gov/counties/Fayette  and the courthouse monitors. The schedule posted on the website and the monitors shall be controlling, and it is the responsibility of a party to check the website and courthouse monitors to determine the appropriate time and place for any docket.
Rule 4.  Assignment of Cases.
Text
A.  Random Assignment. The Clerk shall randomly assign cases equally to the criminal and civil divisions of the court. The Court will by General Order establish the method to be utilized by the Clerk for the assignment of cases.
B.  Assignment of Case Number and Division. Upon the filing of a case, including the return of an indictment or the filing of an information, the Clerk shall assign a number to the case and randomly assign the case to a criminal and civil division of the court. Documentation showing the case number and the division assignment shall be attached to the record of the case.
C.  Subsequent Pleadings. Pleadings, motions, orders and other papers subsequently filed in the case shall contain in the caption the case number and the criminal or civil division in which they are filed.
D.  Re-filed Cases. Whenever a case, including an indictment or an information, has been dismissed without prejudice and is re-filed within one year from the date of dismissal, the parties shall, after the action has been assigned to a criminal or civil division, have the case transferred to the criminal or civil division in which it was originally filed.
Rule 5.  Grand Juries.
Text
A grand jury shall be empanelled for each month during the year. Grand juries shall be empanelled in Divisions of the Court during the year in such rotation as the Court shall determine.
Rule 6.  Motions in Criminal Cases.
Text
A.  Notice of Motions. The notice of a motion in a criminal case, other than a motion for probation, shock probation or prerelease probation, shall specify the date, time and place for the hearing thereof. Motions for probation, shock probation or prerelease probation shall not be noticed for a hearing but such motions shall be heard at the convenience of the court or the court may rule upon the motion without a hearing.
B.  Filing Deadline. Criminal motions shall be filed with the Clerk of the Criminal Division before 12:00 P.M. on the Wednesday preceding the motion day designated in the notice.
Rule 7.  Requests for Funds for Expenses in Criminal Cases.
Text
A.  Ex Parte Request For Funds. A defendant in a pending criminal proceeding, who is a needy person as defined by KRS Chapter 31, may apply ex parte to the Court, without notice to the Commonwealth’s Attorney, for the payment of investigative, expert or other services necessary for an adequate defense.
B.  Hearing. After reviewing the application, the Court may approve the application without a hearing or assign the application for a hearing. No persons other than the defendant, the defendant’s attorney and Court personnel shall attend the hearing unless otherwise authorized by the court.
C.  Sealing of Proceedings. The Clerk shall seal that portion of the record containing the application and the proceedings thereon including the record of the hearing and any order issued as a result thereof, except as otherwise authorized by the Court. The disclosure of the application or proceedings thereon may be punishable as a contempt of Court.
Rule 8.  Criminal Arraignments.
Text
A.  Unless otherwise ordered, all defendants shall be arraigned in open Court. Arraignments by means of two-way audio-video communications shall be considered an arraignment in open court.
B.  All Circuit Court arraignments in the Criminal Divisions for custodial defendant(s) shall be scheduled by two-way audio-video communication for Thursdays, the week of the indictment at 11:30 a.m.
C.  The defendant, the defendant's attorney and the attorney for the commonwealth must be present at the arraignment.
Rule 9.  Withdrawal of Attorneys in Criminal Cases.
Text
A.  An attorney shall not withdraw from employment in a criminal proceeding without permission of the Court. Within twenty (20) days of trial, an attorney of record shall not be permitted to withdraw from a criminal case in the absence of a compelling reason.
B.  Retained trial counsel shall secure permission of the Court before withdrawing as counsel for a defendant who seeks to appeal a judgment of conviction. Before permission to withdraw is granted, it shall be the responsibility of retained trial counsel to prepare and file the following:
 	1.  Notice of appeal pursuant to RCr 12.04;
 	2.  Motion, affidavit, and order for leave to appeal in forma pauperis, if applicable;
 	3.  Designation of record on appeal; and
 	4.  Order substituting the Dept. of Public Advocacy as counsel on appeal, if applicable.
Rule 10.  Pretrial Conference and Status Hearing/Negotiated Plea Conference, Docket Pass, Guilty Pleas.
Text
A.  At the time of arraignment, each case shall be assigned for a pretrial conference and a status hearing/negotiated plea conference or trial. Pretrial conferences shall be held in all criminal cases. The pretrial conference shall be attended by the Commonwealth’s Attorney, the defendant and his or her attorney.
B.  At the conclusion of the conference, the parties shall prepare and present to the Court a notice containing the matters agreed upon and the recommendation, if any, by the Commonwealth.
C.  In all criminal cases in which the defendant elects to enter a plea of guilty, the Waiver of Further Proceedings with Petition to Enter Plea of Guilty shall be signed by the defendant and attached to the record by 4:00 p.m. on Thursday or one (1) business day before the scheduled motion docket. Failure to timely file the Waiver shall result in the plea being continued to the next motion docket.
D.  In any cases where the defendant intends to request a continuance of the status hearing/negotiated plea conference, a Docket Pass Form and Order shall be completed by defense counsel, signed by the defendant and tendered to the Clerk (original or fax copy) on Thursday by 4:00 p.m. or one (1) business day before the scheduled motion docket so that the defendant whose case is being passed will not be transported from the detention center for the motion docket. If a pass is sought for a defendant(s) in other institutions or detention facilities, then the Form and Order (original of fax copy) shall be filed with the Clerk by 4:00 p.m. on Wednesday or two (2) business days before the scheduled motion docket in order to avoid transport. The original Form and Order shall then be presented to the Judge for signing at the call of the motion docket. Counsel’s failure to present the Form and Order in time to prevent unnecessary transport may result in Rule 11 or contempt sanctions against defense counsel.
Rule 11.  Reserved for Future Rules.
Rule 12.  Court Appearance Via Two-Way Audio-Video Communications in Criminal Cases.
Text
A.  Whenever a defendant’s personal presence is required in court in a criminal proceeding and the defendant is confined in the Fayette County Detention Center, the defendant, in the Court’s discretion, may appear via two-way audio-video communications between the Court and the Detention Center as follows:
 	1.  Without the defendant's consent in the following proceedings:
 		(A)  Arraignment;
 		(B)  Bond reduction hearing;
 		(C)  Non-evidentiary hearing;
 		(D)  Pretrial conference, and
 		(E)  Preliminary probation revocation hearing.
 	2.  With the consent of the Commonwealth's Attorney and the defendant in the following proceedings:
 		(A)  Guilty plea;
 		(B)  Sentencing;
 		(C)  Final probation revocation hearing, and
 		(D)  Evidentiary hearing, not including trial.
B.  The defendant’s attorney maybe physically present with the defendant at the Detention Center or the defendant’s attorney may be physically present at the Fayette County Courthouse and be present with the defendant by means of two-way audio-video communications. If the defendant’s attorney is physically present at the Courthouse and is present with the defendant by means of two-way audio-video communications, a secure audio communications device shall be provided whereby the defendant and the defendant’s attorney may communicate privately with each other.
C.  The two-way audio-video communications will allow the defendant to simultaneously hear and observe the Judge, the Commonwealth’s Attorney, the defendant’s attorney, if the defendant’s attorney is not physically present with the defendant at the Detention Center, and any witness.
D.  The proceedings shall be open to the public and the two-way audio-video communications shall be visible and audible to persons present at the proceedings in the Fayette County Courthouse.
Rule 13.  Probation: Allocation of Installment Payments.
Text
Unless otherwise ordered by the sentencing Judge, the Clerk shall allocate installment payments made by Defendants who are on probation in the following order:
 	1.  Payment of Court costs;
 	2.  Restitution ordered by the Court;
 	3.  Attorney fee to Legal Aid, Inc. or Department of Public Advocacy;
 	4.  Probation supervision fee.
Rule 14.  Assignment of Civil Jury Cases.
Text
A.  A party desiring assignment of a civil jury trial date shall file a motion for a pre-trial conference.
B.  A pre-trial conference shall be held as a matter of course in all jury actions; upon the motion of either party, in the Court’s discretion, or upon the Court’s own motion in any other action.
C.  At the pre-trial conference, the Judge may:
 	1.  Assign or reassign the case for trial;
 	2.  Set an additional pre-trial conference or status conference;
 	3.  Set time limitations if the Court determines that a case is not proceeding to disposition;
 	4.  Decline to set the case for trial;
 	5.  Refuse to continue the trial in the case; or
 	6.  Take such other action as may be appropriate.
D.  Cases that have been previously set for trial and continued, shall not be given preference as to trial date except for good cause shown.
E.  When the case is set for a pretrial conference the attorneys shall submit an order setting the date, unless an order is entered by the Court. Orders from the pretrial conference may be provided to the attorneys of record by the Court, or as the Court directs. Attorneys shall filly comply with such orders.
F.  The attorney attending the pre-trial conference shall be familiar with the case and shall be prepared and authorized to make such arguments, stipulations and decisions as may be required.
G.  A pretrial order shall be entered by the Court incorporating the Court’s rulings, agreements or stipulations of the parties and any matter designated by the Court upon the conclusion of the pretrial conference. The Court may require the parties to submit a trial brief consisting of a short memorandum of the facts and law on which they will rely, and fix the time for filing such briefs in the pretrial order.
Rule 15.  Motions in Civil Cases.
Text
A.  Form of Motion. 
 	1.  All motions to be argued at Motion Hour and notice of the hearing, other than those set forth in (2) below or those that may be heard ex parte, shall be filed with the Clerk, and served by hand delivery, mail or facsimile on opposing parties and the Court to be heard at the next motion hour. Motions to be heard must be received by opposing counsel 72 hours prior to the noticed motion hour. Responses shall be filed within 24 hours of the noticed motion hour.
The notice of the hearing shall specify the date, time and place for the hearing.
 	2.  Motions to dismiss, motions for summary judgment, motions to strike, and motions under CR 12.02 shall be filed and served upon opposing party and/or attorney(s) at least 10 days prior to motion hour and accompanied by a memorandum of the grounds for the motion with citation of authorities relied upon, but not greater than 25 pages in length, unless permitted by prior order. Failure to file a memorandum with supporting authorities may be grounds for overruling the motion. Any pasty properly served with a motion accompanied by a memorandum and authorities shall file a response opposing the motion, with citation of supporting authorities, but not greater than 25 pages in length except by leave of Court. Such response shall be filed at least 72 hours prior to the time specified in the notice of hearing of the motion. Failure to file a timely response may be grounds for sustaining the motion, but the time for filing a response may be extended upon oral or written motion for good cause shown, including such factors as the length and complexity of the motion and supporting memorandum and time of service of the motion. Any reply memorandum shall be limited to 5 pages in length, and must be filed 24 hours prior to hearing.
 	3.  Non-jury cases will be assigned for trial only upon motion at the call of the Motion Docket, or at pre-trial conferences, at which time the Court shall be informed of the probable duration of the trial and any conflicting trial obligations of counsel for the parties.
 	4.  A motion to compel discovery, for a protective order, or for sanctions may be filed pursuant to CR 26 and/or CR 37 only if counsel are unable to resolve between themselves the discovery dispute. Counsel has the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certification of counsel that he or she has attempted to resolve the dispute and that they have been unable to do so. The certification should detail the attempts of counsel to resolve the dispute.
B.  Docketing and Appearances. 
 	1.  The Clerk shall keep a Motion Docket on which he or she will docket all motions assigned for hearing on each Motion Day, either by Court order or by notice duly served. The Clerk will keep separate dockets for each Division.
 	2.  Every motion, except as otherwise provided herein, and other than ones which may be heard ex paste, shall appear on the Motion Docket. However, no motion or action shall be heard on Motion Day unless the motion is filed with the Clerk before 4:00 P.M. on Monday preceding the Motion Day designated on the notice, except by leave of Court.
 	3.  The Motion Docket will be called and heard in the order docketed, unless otherwise ordered. When the case is called, participating counsel shall stand in place, answer the call, and advise the Court if a hearing is necessary in the matter. If a hearing is necessary, the case shall be passed to the second call of the docket, or to such time as the Court may direct.
 	4.  It is the obligation of attorneys scheduled to appear at a given motion hour to ascertain whether the motion hour has been canceled or rescheduled by the Court.
C.  Agreed Orders. 
 	1.  If an agreed order, signed by counsel for all parties affected, relating to a motion appearing on the Motion Docket is submitted to the Clerk prior to the call of the Motion Docket, counsel need not attend the call of the Motion Docket. The agreed order shall set forth the basis for the order.
 	2.  Out-of-Court resolution of discovery disputes may be effectuated, if desired, by submitting to the Court an agreed order signed by counsel for all parties affected by the order. No supporting motion is necessary, and the matter need not be placed on the Motion Docket.
D.  Proposed Orders Shall Not Be Filed Or Submitted With The Motion.
Rule 16.  Exhibit Retention and Disposal.
Text
A.  The Clerk shall take immediate custody of all exhibits introduced and retain same until disposed pursuant to other sections in this rule.
B.  Exhibits introduced by the Commonwealth in a criminal action where a verdict of guilty was returned or a plea of guilty was entered shall be retained by the Clerk for a period of two years from the expiration of time for an appeal unless an order is entered by the Court extending the time for retaining said exhibits. After the time period has expired, all exhibits shall be delivered to the Commonwealth Attorney who shall review the exhibits and make a motion to the Court as to which exhibits shall be declared contraband and which exhibits shall be declared forfeited under the applicable statutes.
C.  Exhibits introduced by the Commonwealth in a criminal action wherein the defendant was found not guilty shall be delivered to the Commonwealth Attorney or returned to the defendant as set forth in D below. The Commonwealth Attorney shall make a motion to the Court to have any property declared contraband or forfeited property as permitted by the statute and make a recommendation to the Court regarding how the exhibits can be disposed. The Commonwealth Attorney shall have the responsibility of disposing of all other exhibits except forfeited property or contraband in accordance with applicable law.
D.  Exhibits introduced by the defendant in a criminal action wherein the defendant was found not guilty shall be returned upon order of the Court to the defendant or his attorney within 30 days from notification by the Clerk. If the exhibits are not picked up by the defendant or his attorney within that time, the Clerk shall dispose of said exhibits pursuant to the records retention schedule of the Administrative Office of the Courts, or as ordered by the Court.
E.  In all civil cases the Clerk shall notify the attorneys for the parties that exhibits introduced during any proceedings in civil matters shall be picked up within 30 days after the time for appeal has expired. If the attorneys do not pick up the exhibits within that time, the Clerk shall dispose of the exhibits pursuant to the records retention schedule of the Administrative Office of the Courts or as ordered by the Court.
F.  Exhibits that are too bulky to be included with the transcript on appeal shall be retained by the Clerk until the final appeal has been decided after which they shall be disposed in accordance with the foregoing procedure.
G.  Notwithstanding any provision to the contrary, the parties with the Court’s approval may agree in a civil or criminal case for an exhibit or exhibits to be returned to a party or other entity and to be retained by the party or other entity pursuant to the agreement of the parties.
Rule 17.  Retention of Videotapes and CD's.
Text
A.  Notwithstanding any statute, rule or order authorizing a shorter retention period, videotapes in civil and criminal cases shall be retained by the Fayette Circuit Court Clerk as follows:
 	(1)  Civil Cases: The “A” tape shall be retained for a minimum of five (5) years from the date of a final judgment or final order of dismissal, and the “B” tape shall be retained for a minimum of one (1) year from the date of such judgment or order. If the case were appealed, the A and B tapes would be retained permanently.
 	(2)  Criminal Cases: 
 		(a)  Felony Cases: 
 		 	1.  If there is a judgment of conviction, the “A” tape shall be retained ten (10) years, and the “B” tape shall be retained for five (5) years from the date of a final judgment. If the case were appealed, the A and B tapes would be retained permanently.
 		 	2.  If the defendant is found “not guilty” or the proceedings against the defendant are dismissed, the “A” tape shall be retained for five (5) years from the date of a final judgment or final order of dismissal, and the “B” tape shall be retained for one (1) year from the date of such judgment or order.
 		(b)  Misdemeanor Cases: 
 		 	1.  If there is a judgment of conviction, the “A” tape shall be permanently retained, and the “B” tape shall be retained for five (5) years from the date of a final judgment. If the case were appealed, the A and B tapes would be retained permanently.
 		 	2.  If the defendant is found “not guilty’ or the proceedings against the Defendant are dismissed, the “A” tape shall be retained for five (5) years from the date of a final judgment or final order of dismissal, and the “B” tape shall be retained for one (1) year from the date of such judgment or order.
B.  For the purpose of this rule, “final judgment” or “final order of dismissal” means a judgment or order which finally concludes the case and from which an appeal has not been taken within the time allowed or which has been affirmed by a final decision of an appellate court.
Rule 18.  Form of Motions and Other Papers.
Text
Except for exhibits, all pleadings, motions, orders and other papers filed with the Court shall be typewritten or printed in black ink, no smaller than 12 point; on one side only on unglazed white paper 8½ by 11 inches in dimension; leaving at least a double space between lines, a 1 inch margin on the left side, and shall be clearly readable. These requirements shall not apply to orders, judgments and other papers routinely prepared or utilized by the Court or to pleadings, motions, orders and other papers routinely utilized by attorneys or court related agencies and approved by the Court.
Rule 19.  Entry of Orders and Judgments.
Text
A.  Whenever any ruling is made or opinion rendered, an order or judgment in conformity therewith shall be attested by counsel for all parties thereto as being in conformity to the ruling or opinion, and shall be presented to the Court.
B.  The endorsement required by paragraph A above shall not be required where:
 	1.  Counsel for the party(s) against whom the order is to be entered refuses to attest the order;
 	2.  Counsel for the party(s) against whom the order is to be entered fails to return the order to counsel who prepared it within three business days of receipt of order;
 	3.  The party against whom the order is to be entered is not represented by counsel; or
 	4.  There was no opposition to the motion at Motion Hour.
Where any of the above apply, preparing counsel shall so attest.
C.  When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. Counsel preparing the order or judgment SHALL ALSO DELIVER TO THE CLERK A SUFFICIENT NUMBER OF COPIES TOGETHER WITH PROPERLY ADDRESSED, STAMPED ENVELOPES to permit the Clerk to complete service thereof when required by CR 77.04. Counsel may waive service of any order or judgment, and notice of entry.
D.  PROPOSED ORDERS SHALL NOT BE FILED OR SUBMITTED WITH THE MOTION.
Rule 20.  Default Judgments.
Text
A party seeking a judgment by default under CR 55.01 shall file a written motion therefore. The motion shall be accompanied (a) by a certificate of the attorney that no papers have been served upon the attorney by the party in default and (b) by an affidavit stating whether the party in default is in the military service.
If the party in default has failed to appear in the action, the motion need not appear on the motion docket and no notice thereof need be given the party against whom judgment by default is sought. To submit an action for judgment against a party in default for failure to appear, the party seeking the judgment shall place the entire record in the action, the motion and the proposed judgment, in the appropriate division's orders/judgments box in the Clerk's office.
If the party in default has appeared in the action, the motion shall appear on the motion docket and the party in default, or if the party is appearing by representative, the party's representative, shall be served with written notice of the motion at least three (3) days prior to the hearing thereon. If the action is ordered submitted at the hearing the party seeking the judgment shall place the entire record in the action and the proposed judgment in the appropriate division's orders/judgments box in the Clerk's office.
Rule 21.  Legal Briefs and Memoranda.
Text
Legal briefs or memoranda shall be filed of record in the Clerk’s office. Copies of cases cited therein shall not be filed but shall be placed in the Judge’s box along with a copy of the legal brief or memorandum.
Rule 22.  Answering and Filing Interrogatories or Requests.
Text
Interrogatories propounded under CR 33 and answers thereto, requests for production or inspection under CR 34 and answers thereto, and requests for admission under CR 36 and answers thereto shall not be filed with the Court. A one-page notice of service under CR 33, CR 34 and CR 36, SHALL be filed in the record to prevent the case being placed on the show cause docket.
Rule 23.  Filing of Depositions.
Text
Originals of depositions shall not be filed in the Court record, The attorney who noticed the taking of a deposition shall be custodian of the record for the original deposition (and video tape, if one is taken), and shall present it when directed by the Court or any party involved in the proceedings. If ordered by the Court, relevant pages of a condensed deposition transcript shall be filed in the record if the deposition is the subject of any motion before the Court.
Rule 24.  Order of Submission.
Text
A.  Upon submission of any matter to the Court for decision or final judgment, the parties shall prepare and present to the Court an order of submission setting forth in particular the issue or issues on which the action is submitted.
B.  An action shall be submitted only upon the entry of an order of submission. The order of submission along with the record shall be placed in the appropriate orders/judgments box in the Clerk’s Office.
C.  No further pleadings, proof or briefs, unless ordered or allowed by the Court for good cause shown, shall be filed after the entry of the order of submission.
D.  The Court may, but need not, pass upon any such action before such order of submission.
E.  The conclusion date of a trial or hearing at which a commissioner or hearing officer presided shall be that date when an order of submission is entered by the Commissioner or hearing officer.
F.  In accordance with KRS 454.350, the Court or Commissioner shall file an opinion or report within ninety (90) days of the entry of the order of submission.
Rule 25.  Dismissal of Action for Failure to Prosecute.
Text
When any action has remained on the Civil Docket for one year without any step being taken indicating an intention to prosecute, the action may be dismissed for want of prosecution on motion of either party or on the Courts own motion.
Rule 26.  Practice Before the Master Commissioner.
Text
A.  Hearings. 
 	1.  An attested copy of the order referring the ease to the Master Commissioner shall be delivered to the Master Commissioner’s office.
 	2.  The Commissioner shall then promptly assign a date for a pre-hearing conference and give written notice thereof. The attorney responsible for the case shall be expected to personally attend said hearing. The Commissioner may charge and collect a fee in accordance with Part IV, section 4 of the Administrative Procedures of the Court of Justice.
 	3.  Friday at 11:00 A.M. is designated as the Master Commissioner’s motion hour at which time all motions before him or her, unless otherwise designated, shall be heard. The Master Commissioner will hold the motion hour in the Grand Jury Room of the Fayette Circuit Court Building, unless otherwise designated.
 	4.  An attorney requesting a hearing date before the Master Commissioner may be responsible for providing a Court reporter at all evidentiary hearings.
 	5.  Any money paid into Court pursuant to CR 67.01 shall be paid to the Master Commissioner who is authorized to charge a fee as follows:
 		a.  3% of the first $2,000.00;
 		b.  2½% of the next $3,000.00; and
 		c.  1½% for any amount in excess of $5,000.00, total fee not to exceed $5,000.00.
B.  Judicial Sales. 
 	1.  Master Commissioner Approval. In addition to other requirements of these Rules, all judgments or orders directing the sale of property by the Master Commissioner, directing the disbursement of monies held by the Commissioner or directing the delivery of a deed must be submitted along with the record to the Commissioner for certification that it complies with all applicable statutes and rules. The Commissioner shall then deliver the judgment or order to the Court for approval and entry.
 	2.  Deposit for Advertisement and Appraisal. When any order is submitted to the Commissioner requiring advertisement or appraisal, the party submitting the order shall deposit with the Commissioner an amount sufficient to pay the estimated costs of the proposed advertisement and/or appraisal. The Commissioner shall not submit the order to the Court nor cause an advertisement or appraisal to be made until such deposit is made.
When more than one sale is set for the same date, the Commissioner may advertise all such sales in one advertisement that includes the required information applicable to each action and sale. The total cost of advertising shall be apportioned among each of the various cases to which the advertisement applies.
 	3.  Orders of Sale and/or Delivery of Deed. Every order or judgment of this Court directing the Commissioner to sell property or to execute or deliver a deed shall contain:
 		a.  The legal description of the property including a street address (or if it has no street address, a brief description of its location and size);
 		b.  The name of the parties or parties whose interest is being sold or conveyed;
 		c.  The source of that party (or parties') title with deed book, page number and date of deed or recording date of deed;
 		d.  A blank space for the insertion of the sale date by the commissioner's office;
 		e.  A signature line for the master commissioner indicating certification and compliance;
 		f.  A prepared by signature line of the attorney submitting order;
 		g.  A certificate of service by the Circuit Court Clerk;
 		h.  Appropriate number of copies for all parties including submitting attorney and master Commissioner; and
 		i.  Self addressed stamped envelopes for all parties including submitting attorney.
 		j.  All order shall be submitted to the master commissioner prior to Court approval.
 	4.  Terms and Conditions of Sale. Unless otherwise ordered all sales shall be conducted by the Commissioner or Deputy Commissioner at 12:00 noon (local time) in the Fayette County Courthouse at a place posted the morning of the sale, or electronically, at the discretion of the Master Commissioner, via an online auction hosted by a licensed provider, at a time and auction website to be advertised by or at the direction of the Master Commissioner, upon the following terms and conditions:
 		a.   Before conducting a sale the Master Commissioner shall advertise in a newspaper meeting the requirements of KRS 424.120, the time, terms and place of sale, together with a description of the property to be sold. All sales shall be advertised in accordance with KRS 424.130 as follows: The advertisement shall be published at least once not less than seven days nor more than 21 days before the date of the sale, but may be published two or more times provided that one publication occurs not less than seven days nor more than 21 days before the date of the sale.
 		b.   If required by order or statute, the Master Commissioner before making a sale of real property shall have the property appraised by two intelligent, disinterested housekeepers of Fayette County who are not related to any parties to the action both of whom are actively engaged in or have had at least one year of experience in the field of real estate. Before making appraisals, the appraisers shall be sworn by the Master Commissioner. They shall return their appraisals in writing to the Master Commissioner who shall [Ligature fi]le same as a part of the record.
 		c.   The property shall be sold to the highest bidder provided:
 		 	1).   At the time of sale the successful bidder shall either pay cash or make a deposit of 10% of the purchase price with the balance on credit for thirty (30) days. If the purchase price is not paid in full, the successful bidder shall be required to give bond with good surety for the unpaid purchase price. The bond shall bear interest at the rate the judgment bears, from the date of sale until paid, and shall have the force and effect of a judgment.
 		 	2).   The purchaser shall be required to assume and pay all taxes or assessments upon the property for the current tax year and all subsequent years. All taxes or assessments upon the property for prior years shall be paid from the sale proceeds if properly claimed, in writing and [Ligature fi]led of record, by the purchaser prior to con[Ligature fi]rmation.
 		 	3).   The property shall otherwise be sold free and clear of any right, title or interest of all parties to the action and all liens and encumbrances thereon, excepting easements and restrictions of record in the Fayette County Clerk's Office and such right of redemption as may exist in favor of the United States of America or the defendant(s).
 		 	4).   The terms and conditions hereinabove set out may be adopted by reference to this rule in the order or judgment directing the sale, or shall be restated therein.
 		d.  A party, who is the successful purchaser of the property, may take credit against any judgment in that party's favor against the defendant property owner for the required deposit and purchase price to the extent that the sale price is sufficient to pay such judgment considering the priorities and amounts previously adjudicated in the action.
 	5.  Confirmation of Report of Sale. The Master Commissioner after making the sale shall report his actions to the Court. Ten (10) days after the filing of that report, if no objections have been filed thereto and without motion, the sale shall be deemed confirmed and an order confirming the sale (with sufficient copies, see RFCC 19) shall be submitted to the Court. A copy of the order of confirmation shall be served upon the purchaser.
 	6.  Fees of the Commissioner. The Commissioner shall be entitled to those fees set forth in Part IV, Section 8(2) of the Administrative Procedures of the Court of Justice. Notwithstanding the foregoing, if the judicial sale is conducted electronically via an online auction, a fee of 6% of the sale price for each property shall be assessed in addition to the fee calculated in Part IV, Section 8(2) of the Administrative Procedures of the Court of Justice.
The 6% additional fee for electronic judicial sales shall be paid by the Master Commissioner to the licensed provider of the online auction for each judicial sale as total compensation for all services rendered by the provider of online auction services in connection therewith, including internet advertising, print advertising in compliance with KRS 424.130 and Part IV, Section 5(3) of the Administrative Procedures of-the Court of Justice, signage and other costs associated with providing the electronic judicial sate forum.
 	7.  Orders of Distribution. 
 		a.  Orders requiring distribution of funds held by the Commissioner shall set forth all amounts collected, identify the proper recipient(s) and the specific amounts due each under the judgment or order.
 		b.  If disbursements are to be made to taxing authorities, a copy of the pertinent tax bill(s) must be furnished the Commissioner, giving the commissioners office sufficient time to pay the bill(s) with the amount(s) listed in the order.
 	8.  Appraiser's Fees. In all residential sales where an appraisal is required, the fee of each appraiser shall be $150.00, unless otherwise ordered by the Court. Appraisal fees for commercial, farm and other sales shall be set by the court. The fee shall be paid from the proceeds of sale.
C.  Writ of Possession And Attachment Procedure. 
 	1.  Pursuant to KRS 425.006, the Master Commissioner and the Deputy Commissioners are appointed judicial officers to perform such duties as may be required of them by Chapter 425 of the Kentucky Revised Statutes.
 	2.  All requests for hearings, or ex parte relief under the provision of that Chapter shall stand automatically referred, without order, to the Commissioner's office for further proceedings.
 	3.  When a hearing has been requested or is required, it shall be the responsibility of the attorney requesting the hearing to notify the Commissioner's office of the request, after which the Commissioner shall fix a time and place for hearing and give written notice thereof to the parties.
 	4.  Requests for ex parte and temporary restraining orders shall be immediately delivered to the Commissioner, along with the record, by the Clerk of this Court or the attorney requesting relief. The Commissioner shall then make a determination.
Rule 27.  Procedure on Rules for Contempt.
Text
To procure a show cause order in proceedings for contempt:
 	A.  A motion supported by a sufficient affidavit showing that applicant is entitled to the Order must be filed.
 	B.  When this motion and affidavit is filed, an Order may be issued ex parte which shall not come on for hearing sooner than five (5) days from the date it is served, unless otherwise ordered by the Court The Respondent shall appear on the date noticed for hearing, but may be entitled to a continuance if served less than 5 days from the date noticed.
 	C.  No order shall come on for hearing unless it has been served on the person named in the Order by an officer authorized to serve a summons. The Order shall contain a short statement of the grounds for its issuance and the following statement:
IF YOU FAIL TO APPEAR AT THE HEARING, A WARRANT FOR YOUR ARREST WILL ISSUE
Rule 28.  Removal of Records.
Text
No record in any civil or criminal action shall be removed from the Office of the Clerk of the Fayette Circuit Court, except as needed by the Court.
Rule 29.  Mediation.
Text
A.  Cases for Mediation. Any judge may refer any civil or family case to mediation except a habeas corpus case or election contest.
B.  Referral to Mediation. 
 	1.  The Judge may, by appropriate order, refer the case to mediation with or without the consent of the parties. Cases may be referred to the Mediation Center of Kentucky, Inc. or to any other mediator appointed by the Court or agreed upon by the parties.
 	2.  My party may move to enter an order disqualifying the mediator for good cause. If the Court rules that a mediator is disqualified from mediating the case, an order shall be entered setting forth the name of a qualified replacement. Nothing in this provision shall preclude mediators from disqualifying themselves or refusing any assignment. The time for mediation shall be tolled during any periods in which a motion to disqualify is pending.
 	3.  Referral of a ease to mediation shall not operate as a stay of discovery proceedings unless otherwise ordered by the Court or agreed to in writing by the parties.
C.  Mediation Conferences. 
 	1.  The parties shall contact the mediator within five (5) days from the entry of the order to schedule a mediation conference, which shall be held within thirty (30) days from the entry of the order.
 	2.  If a party fails to appear at a duly noticed mediation conference without good cause, the Court upon motion shall impose sanctions, which may include an award of attorney fees and other costs against the party failing to appear. If a party to mediation is a public or corporate entity, that party shall be deemed to appear at a mediation conference by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision-making body of the entity. In all other cases, unless stipulated by the parties, a party is deemed to appear at a mediation conference if the following persons are physically present:
 		a.  The party, or on behalf of a public or corporate entity, a representative other than the party's counsel of record having full authority to settle without further consultation; and
 		b.  A representative of the insurance carrier for any insured party who is not such a carrier's outside counsel and who has full authority to settle without further consultation.
The party's counsel of record, if any, may also be present.
 	3.  The mediator may request that the parties bring documents or witnesses, including expert witnesses, to the sessions, but has no authority to order such production.
D.  Confidentiality. 
 	1.  Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications except signed agreements are confidential and shall not be disclosed. They are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding.
 	2.  No part of the mediation proceedings shall be considered a public record, unless entered into the record by the Court.
 	3.  There is no confidentiality and no restriction on disclosure under this rule to the extent that:
 		a.  All parties consent in writing to disclosure; or
 		b.  The mediation communication or mediation document gives the mediator or persons associated with the mediator's office, knowledge of or reasonable cause to suspect that a child or a spouse has been abused or a child has been neglected; or
 		c.  The mediation communications were made in furtherance of the commission of a crime or fraud or as part of a plan to commit a crime or fraud.
 	4.  Nothing in this rule shall be construed so as to permit an individual to obtain immunity from prosecution for criminal conduct.
E.  Reporting to the Court. 
 	1.  The mediator shall notify the Court promptly in writing when a case is not accepted for mediation.
 	2.  At any time after a case has been accepted, the mediator may refer it back to the Court for good cause, which shall be in writing.
 	3.  If a ease is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case.
 	4.  If some but not all of the issues in the case are settled during mediation or if agreements are reached to limit discovery or on any other matter, the parties shall submit a joint statement to the Court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within 10 days of the termination of mediation. Unsettled cases shall then be returned to the Court’s active docket.
 	5.  At the conclusion of cases accepted for mediation, the mediator will report to the Court in writing the fact that the mediation process has ended. If the parties do not reach an agreement as to any matter as a result of mediation, the mediator shall report the lack of an agreement to the Court without comment or recommendation. With the consent of the parties, the mediator’s report may also identify any pending motions, outstanding legal issues, discovery process or other action by any party which, if resolved or completed, would facilitate settlement.
Rule 30.  Appeals from District Court.
Text
A.  Upon the filing of a proper notice of appeal in the District Court and the payment of costs as may be required by the Civil Rules, the Clerk shall forward the entire original record as described in CR 72.04 to the Clerk of the Circuit Court.
B.  Upon receipt of the record from the District Court, the Circuit Clerk shall assign the case to a division in the same manner as done with other civil and criminal cases.
C.  If the appeal is not perfected by the filing of a statement of appeal as provided by CR 72.06 within 30 days from the date of filing the first notice of appeal as provided by CR 72.08, and no motion for extension of time is filed within 10 days after that, and no notice of cross-appeal has been filed as provided by CR 74, the Clerk will prepare an order of dismissal and remand, attach same to the record and place the record and order in the box of the Judge of the division to which the case is assigned.
D.  If the statement of appeal is timely filed and no counter-statement is filed pursuant to CR 72.12 within 30 days thereafter, and no motion for extension of time is filed within 10 days after that, the Clerk will prepare an order of submission, attach same to the record and place the record and order in the box of the Judge of the division to which the case is assigned.
E.  When a counter statement is filed by an appellee or cross-appellant, whether or not a statement of appeal has been filed, the Clerk will prepare an order of submission, attach same to the record and place the record and order in the box of the Judge of the division to which the case is assigned.
F.  All orders of dismissal, submission and opinions and orders affirming or reversing the District Court will be served upon all parties or their attorneys and the trial Court Judge.All orders which make final disposition of an appeal will provide for the payment of costs and remand the case to the District Court. The Clerk will comply with CR 77.04(2) and if no motion for discretionary review is filed pursuant to CR 76.20 within 30 days thereafter the record will be returned to District Court.
G.  All agreed orders deciding or affecting the issues on appeal must clearly state either (a) that the appeal is dismissed and the case remanded to the District Court for specific action or judgment or (b) that certain specified issues remain to be decided.The parties may not agree that the appeal be stayed pending the happening of some event and such relief may only be obtained upon motion and order of the Court.
H.  If an appeal is from a proceeding in which there is only an audio recording, the appellant shall request from the Clerk of the Appeals Division a video stream recording of the proceedings to certify on appeal. There shall be a $15.00 fee for the recording.
Rule 31.  Pro-Se Litigation.
Text
The court may order the Clerk not to file a pro se in forma pauperis action if the Court is not satisfied that the plaintiff is indigent as defined in KRS 453.190(2) or, if the Court is satisfied that the action raises no reasonable or justiciable question frivolous or malicious. The order shall be retained by the Clerk in a file maintained for such purpose. A suitable index of the file shall be kept by the Clerk.
Rule 32.  Post-Trial Contact With Jurors.
Text
No party, attorney, or representative of any party or attorney, shall communicate with a member of a jury without leave of Court.
Court approval for the interviews of or communication with the jurors after trial will be granted only upon proper showing of good cause and subject to such conditions as the Court shall prescribe.
Rule 33.  Effective Date.
Text
These rules are adopted pursuant to the authority granted by Rule 1.040(3) of the Rules of the Supreme Court and they shall apply with full force and effect to all actions filed or pending after January 1, 2009, and their promulgation is by order of the Judges of the Fayette Circuit Court and certification of the Chief Justice of the Supreme Court.

Appendix A
Text
Twenty-Four Hour Accessibility To Protective  Orders and Local Joint Jurisdiction Protocol 22nd Judicial Circuit And District Fayette County
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  UNIFORM PROTOCOL FOR HANDLING CASES 
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-27S.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  TWENTY-FOUR HOUR ACCESSIBILITY 
 	A.  All petitions for an Emergency Protective Order (EPO) or Temporary Interpersonal Protective Order (TIPO) shall be filed with the Fayette District Court Domestic Violence Office located at 150 N. Limestone Street, Suite D-466 Lexington between the hours of 8:00 a.m. and 4:00 p.m. Monday through Friday or after hours with the District Court Fines Room Clerk located at 150 N. Limestone Street, Suite D-157, Lexington.
 	B.  The Circuit Court Clerk or their designee is authorized to take the petition and administer the oath to the Petition pursuant to the Kentucky Circuit Court Clerk's manual and KRS 403.725.
 	C.  EPO and TIPO Petitions shall be presented to the Family Court Judge on duty for the week. If the on duty Family Court Judge is out of the office, and/or will be unavailable for more than one (1) hour, the Petition will be presented to any available Family Court Judge. EPO Petitions involving ANY Family Court contact shall be assigned to that Family Court division. EPO Petitions involving a party with no previous Family Court contact shall be randomly assigned to a Family Court division by the Circuit Court Clerk.
III.  ASSIGNMENT OF CASES 
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign domestic violence hearings and interpersonal protective order cases to the Family Court.
 	D.  If an Emergency Protective Order (EPO) or Temporary Interpersonal Protective Order is issued, the Circuit Court Clerk shall file the Petition as a domestic violence “D” case in Family Court and schedule a Domestic Violence hearing with the appropriate Family Court Judge.
 	E.  At the time the domestic case is opened, the Circuit Court Clerk shall check the index of Family Court Cases to ascertain if a Family Court case exists. If it is determined that a Family Court case exists, the Circuit Court Clerk shall cross-reference the “D” case with the Family Court case(s).
 	F.  If a Domestic Violence Order (DVO) is issued, upon entry, the Circuit Court Clerk shall place a copy of the EPO/DVO in the dissolution or child custody case file.
 	G.  The schedule for hearings on protective orders is as follows:

 First Division: 8:30 am on Wednesdays Second Division: 8:30 am on Tuesdays Fifth Division: 8:30 am on Mondays Sixth Division: 8:30 am on Thursdays
Click to view table.
 	H.  The Family Court may schedule other dates for hearings on protective orders as needed.
 	I.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing Judge shall re-issue a summons until the matter may be heard by the receiving Judge.
IV.  DISSOLUTION OR CUSTODY PROCEEDING IN ANOTHER COUNTY 
 	A.  When it has been established by the Family Court that a dissolution or custody proceeding is pending in another county, the reviewing Judge shall first determine whether an EPO should be issued.
 	B.  If an EPO issued, the Domestic Violence action shall be transferred to the county where the dissolution or child custody proceeding is pending, provided that the Circuit Court Clerk can schedule a hearing in the other county before the EPO expires.
 	C.  If a hearing cannot be scheduled prior to the expiration of the EPO, the Circuit Court Clerk shall present the EPO to any available Family Court Judge for a period not to exceed fourteen (14) days until such time as the case can be heard in another county.
V.  CONTEMPT PROCEEDINGS 
 	A.  Upon verified allegations of the violation of an EPO or DVO, a show cause order shall issue setting a date, time and place where the Respondent shall appear to show cause why he or she should not be held in contempt for the violation.
 	B.  Once the date for a show cause hearing is set, the court shall appoint counsel, if the Respondent is indigent, or permit the Respondent to obtain counsel, if not, before conducting a hearing.
 	C.  Any person found to be in contempt of an EPO or DVO in a Domestic Violence proceeding shall be subject to all penalties appropriate for contempt, including incarceration.
 	D.  All civil violations shall be heard by the Family Court, and all misdemeanor criminal violations shall be heard by the District Court. Pursuant to KRS 403.765(5) civil and criminal proceedings for violation of a protective order shall be mutually exclusive. After a proceeding has been initiated the other shall not undertaken regardless of the outcome of the original proceeding.
The undersigned hereby acknowledge that all general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
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Rule 1.  Introduction/Administrative Procedures.
101.  Introduction/Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the Fayette Circuit Court, Family Division (Fayette Family Court). These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). Pursuant to FCRPP 1(3), self represented litigants shall be held to knowledge of these rules the same as parties represented by counsel. Official Forms (FC 1-9) are identified in Appendix A of these Rules and are available in the Friend of the Court/Family Court's Office on the Fourth Floor, Fayette County Circuit Courthouse, or on the website, http://courts.ky.gov/circuitcourt/familycourt/sites/fayette/default.htm. 
102.  Effective Date.
Text
These rules are adopted pursuant to the authority granted by Rule 1.040(3) of the Rules of the Kentucky Supreme Court and they shall apply with full force and effect to all actions filed or pending after their promulgation by order of the judges of the Fayette Family Court and approval by the Chief Justice of the Supreme Court.
103.  Citation.
Text
These rules apply to the practice of law in the Fayette Family Court and shall be cited as “RFFC” or “Rules of the Fayette Family Court.”
104.  Organization.
Text
A.  Jurisdiction. The Fayette Family Court has jurisdiction of the following cases:

 • Adoptions • Domestic Violence • Child Custody and/or Timesharing • Juvenile Status Offenses • Child Support Proceedings • Paternity • Dependency, Neglect and Abuse • Termination of Parental Rights • Dissolution of Marriage
Click to view table.
B.  Divisions. The Fayette Family Court shall consist of four (4) numbered divisions, namely:
First Division
Second Division
Fifth Division
Sixth Division
105.  Assignments.
Text
A.  Assignment of Cases. At the time of filing of a complaint, petition or other initiating pleading, the Clerk of the Court shall review the Court's records to determine whether the family involved has had any prior contact with the Fayette Family Court. If no contact is revealed, the case shall be assigned to a numerical division of the Fayette Family Court by random assignment, and scheduled for further proceedings in accordance with these rules. If prior contact is revealed, the case shall be assigned to the numerical division of the Fayette Family Court which issued the first order concerning the family.
B.  Assignment of Judges. Cases shall be assigned, as provided by these Rules, to the divisions of the Fayette Family Court so as to distribute the workload of the Court as equally as possible among the judges. The judge of one division of the Fayette Family Court may preside over and determine any case or question in any other division of the Fayette Family Court and sign-any order or judgment submitted for entry when a judge of that division is sick, or absent from the county or is otherwise unavailable.
C.  Transfer of Cases. After a case has been assigned to a division of Fayette Family Court, the judge thereof may for good cause transfer the case by written order from that division when: (1) there has been a recusal, or (2) the case has been transferred with the judge's consent. On recusal, the Court Administrator shall make a random assignment of cases that are transferred from one division of Fayette Family Court to another division of Fayette Family Court. The Court Administrator shall file the order of transfer in the record and serve a copy upon all parties of record. Upon such transfer being made, the Clerk will make a proper endorsement upon the docket and the record.
D.  Consolidation of Cases. When two (2) or more cases have been filed that may as a matter of right, or may, in the discretion of the Court, be consolidated and such cases are pending in different divisions of the Fayette Family Court, any party to any of the cases, or the Court without motion, may have any of the cases transferred to that division of the Court in which the first of the cases was filed. If it is determined that consolidation is not proper, the judge of that division may transfer the case back to the original division.
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing.
201.  Regular Motion Hour Schedule.
Text
The following is the general court schedule for Fayette Family Court. Changes may occur in docket times and places at the discretion of the Court. All changes will be posted on the Court's web site at http://courts.ky.gov/circuitcourt/familycourt/sites/fayette/familydocketchanges.htm  and on the courthouse monitors. The schedule posted on the web site and the monitors shall be controlling and it is the responsibility of a party to check the web site and courthouse monitors to determine the appropriate time and place for any docket.
 	A.  First Division Dockets: 
 		1.  Status Offenses: Each Thursday at 3:00 p.m., Fayette District Court Building, CTRM #1, 2nd Floor.
 		2.  Dependency, Neglect and Abuse: Wednesday at 1:00 p.m. Initial Hearings, 1:30 p.m. Pretrials, 2:00 p.m. Dispositions, 2:30 p.m. Reviews – all held in the Fayette District Court Building, CTRM #1, 2nd Floor.
 		3.  Paternity: Each Thursday at 11:30 a.m. (with Judge taking the bench at 2:00 p.m. to give the County Attorney time to conference the cases), Fayette District Court Building, CTRM #1, 2nd Floor.
 		4.  Domestic Violence: Each Wednesday at 8:30 a.m., Fayette Circuit Court Building, CTRM I, 4th Floor.
 		5.  Child Support Enforcement: Each Thursday at 8:30 a.m. (with Judge taking the bench at 11:00 a.m., to give the County Attorney time to conference the cases), Fayette Circuit Court Building, CTRM G, 4th Floor.
 		6.  Domestic Relations: Each Friday at 8:30 a.m., Fayette Circuit Court Building, CTRM I, 4th Floor.
 	B.  Second Division Dockets: 
 		1.  Status: Each Tuesday at 11:00 a.m., Fayette District Court Building, CTRM #1, 2nd Floor.
 		2.  Dependency, Neglect and Abuse: Each Wednesday at 8:30 a.m. Initial Hearings, 9:00 a.m. Pretrials, 9:30 a.m. Dispositions, 10:00 a.m. Reviews – all held in the Fayette District Court Building, CTRM #1, 2nd Floor.
 		3.  Paternity: Each Thursday at 11:30 a.m. (with Judge taking the bench at 2:30 p.m. to give the County Attorney time to conference the cases), Fayette District Court Building, CTRM #7, 4th Floor.
 		4.  Domestic Violence: Each Tuesday at 8:30 a.m., Fayette Circuit Court Building, CTRM I, 4th Floor.
 		5.  Child Support Enforcement: Each Thursday at 11:00 a.m. (with Judge taking the bench at 1:30 p.m., to give the County Attorney time to conference the cases), Fayette Circuit Court Building, CTRM I, 4th Floor.
 		6.  Domestic Relations: Each Friday at 12:30 p.m., Fayette Circuit Court Building, CTRM I, 4th Floor.
 	C.  Fifth Division Dockets: 
 		1.  Status Offenses: Each Monday at 12:00 noon, Fayette District Court Building, CTRM #1, 2d Floor.
 		2.  Dependency, Neglect and Abuse: Every Monday at 1:00 p.m. Initial Hearings. The 1st, 2nd and 3rd Mondays of the Month 1:30 p.m. Pretrials, 2:00 p.m. Dispositions, 2:30 Reviews – all held in the Fayette District Court Building, CTRM #1, 2nd Floor. There will not be a docket for Pretrials, Dispositions and Reviews on the fourth (4th) Monday of each month unless a State Holiday has cancelled a previous Monday docket in that month.
 		3.  Paternity: Each Thursday at 8:30 a.m. (with Judge taking the bench at 12:00 p.m. to give the County Attorney time to conference the cases), Fayette District Court Building, CTRM #1, 2nd Floor.
 		4.  Domestic Violence: Each Monday at 8:30 a.m., Fayette Circuit Court Building, CTRM I, 4th Floor.
 		5.  Child Support Enforcement: Each Thursday at 11:00 a.m. (with Judge taking the bench at 2:30 p.m., to give the County Attorney time to conference the cases), Fayette Circuit Court Building, CTRM G, 4th Floor.
 		6.  Domestic Relations: Each Friday at 1:30 p.m., Fayette Circuit Court Building, CTRM D, 2nd Floor.
 	D.  Sixth Division Dockets: 
 		1.  Status Offenses: Each Monday at 12:00 noon Initial Hearings, and 2:00 p.m. Pretrials, Dispositions, and Reviews, Fayette District Court Building, CTRM #7, 4th Floor.
 		2.  Dependency, Neglect and Abuse: Each Monday at 9:00 a.m. Initial Hearings, 9:30 a.m. Pretrials, 10:00 a.m. Dispositions, 10:30 a.m. Reviews – all held in the Fayette District Court Building, CTRM #7, 4th Floor.
 		3.  Paternity: Each Thursday at 8:30 a.m. (with Judge taking the bench at 11:30 a.m. to give the County Attorney time to conference the cases), Fayette District Court Building, CTRM #7, 4th Floor.
 		4.  Domestic Violence: Each Thursday at 8:30 a.m., Fayette Circuit Court Building, CTRM I, 4th Floor.
 		5.  Child Support Enforcement: Each Thursday at 10:00 a.m. (with Judge taking the bench at 12:30 p.m. to give the County Attorney time to conference the cases), Fayette Circuit Court Building, CTRM H, 4th Floor.
 		6.  Domestic Relations: Each Friday at 10:30 a.m., Fayette Circuit Court Building, CTRM I, 4th Floor.
202.  Motions.
Text
A.  Form of Motion 
 	1.  Unless a motion may be heard ex parte or a rule allows otherwise, all motions to be heard shall be noticed for hearing, original filed with the Clerk, and copies served by mail, hand delivery/or electronic transmission pursuant to CR 5.02 on all parties. The notice of the hearing shall specify the date, time, and place for the hearing. When appropriate, counsel may specify the time of the hearing according to when the presiding Judge begins hearing cases on the docket.
 	2.  A motion to compel disclosure statements, releases, discovery, for a protective order, or for sanctions may be filed pursuant to CR 26 and/or CR 37 and RFFC 706.D only if counsel are unable to resolve between themselves the discovery dispute. Counsel have the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certification of counsel that he or she has attempted to resolve the dispute and that they have been unable to do so. The certification should detail the attempts of counsel to resolve the dispute.
B.  Noticing of Motion 
An attorney should respect opposing counsel's schedule by seeking an agreement on the date to notice a motion rather than merely serving notice. In the event that an attorney is notified by opposing counsel that he or she is unavailable due to a conflict for any motion that is not of an emergency nature, the attorney having filed the motion shall agree to continue the motion or obtain an alternate hearing date that is mutually acceptable to both counsel.
C.  Filing Deadlines 
 	1.  Unless otherwise allowed by rule or statute, all motions to be heard on a docket must be filed with the Clerk and served on the parties no later than 72 hours prior to the noticed docket. Responses shall be filed with the Clerk and served on the parties no later than 24 hours prior to the noticed docket.
 	2.  A courtesy copy of all responses shall be provided to the Judge's office no later than 24 hours prior to the noticed docket.
 	3.  Motions to be heard on the Domestic Relations docket must be filed no later than 4:00 p.m. on the Monday preceding the Domestic Relations docket designated on the notice, unless the Court has given a party leave to file the motion at another time. Should the Court be closed on the Monday preceding the Domestic Relations docket, the motion may be filed before 12:00 p.m. on the Tuesday preceding the Domestic Relations docket.
 	4.  It is the obligation of each attorney, or each party if unrepresented by an attorney, to ascertain whether a motion docket has been canceled or rescheduled by the Court.
203.  Pleadings.
Text
A.  Form and Content 
All pleadings shall be typewritten on one side only in black ink on 8½" by 11" unglazed white paper with a minimum 12 point type, double spaced and a minimum of 1½ inch on the top and 1" margin on all other edges as well and be clearly readable. Typewritten includes those produced by computer printer. Pleadings that deviate from this rule may be accepted at the Judge's discretion and upon proper motion. AOC forms, exhibits and printed briefs are exempt from this rule.
B.  Electronic Service 
An attorney or party who will accept service via electronic mail pursuant to CR 5.02 shall provide a written statement notifying the Court and all parties of the correct electronic mail address and of his or her agreement to accept such· service. The written statement shall be included immediately above the signature block and titled “NOTICE-ELECTRONIC SERVICE” or filed in a separate pleading. The written statement shall be valid in that particular action only and may be revoked by a subsequent written statement filed in a separate pleading.
C.  Waiver of Service of Summons/Entry of Appearance 
A responding party may sign and execute a Waiver of Service of Summons/Entry of Appearance but it must be on Form FC-1 or prepared by counsel. The original shall be filed in the record and the date of filing shall have the same effect as is if process had been served.
204.  Orders.
Text
A.  Preparation and Endorsement 
 	1.  When a ruling is made or opinion rendered, an order or judgment in conformity therewith shall be prepared by the movant or as directed by the Court and signed by counsel for all parties thereto as being in conformity to the ruling or opinion, and shall be presented to the Court.
 	2.  Unless otherwise required by rule or statute, the signatures required by paragraph 1 above shall not be required where:
 		a.  Counsel for the party(s) against whom the order is to be entered refuses to sign the order;
 		b.  Unless otherwise ordered by the Court, counsel for the party(s) against whom the order is to be entered fails to return the order to counsel who prepared it within three (3) business days of receipt of order;
 		c.  The party against whom the order is to be entered is not represented by counsel; or
 		d.  There was no opposition to the motion at the call of the docket.
 	3.  Where any of the above is applicable, preparing counsel shall so attest on the order.
 	4.  In the event counsel disagree on whether a proposed order is in conformity with the judge's ruling, counsel shall notify each other of the disparity, and within five (5) business days of notice, shall review the video tape of the hearing, and if still in disagreement, counsel shall tender a joint statement to the judge with both proposed orders attached thereto for entry by the Court. The statement shall reference the tape citation to the judge's ruling.
 	5.  Proposed orders shall not be filed or submitted with a motion.
B.  Entry 
When signed by the judge, the order or judgment shall be delivered to the Clerk for entry. The party preparing the order or judgment shall also deliver to the Clerk a sufficient number of copies together with properly addressed stamped envelopes to permit the Clerk to complete service thereof to the parties as required by CR 77.04. Counsel may waive service of any order or judgment, and notice of entry.
C.  Agreed Orders 
If an agreed order, signed by counsel for all parties affected, relating to a motion appearing on a docket is submitted to the Clerk prior to the call of the docket, counsel need not attend the call of the docket. The agreed order shall refer to the Motion resolved in the agreed order and set forth the terms of the agreement.
D.  Orders of Submission 
 	1.  Upon submission of any matter to the Court for decision or final judgment, the parties shall prepare and present to the Court an order of submission setting forth in particular the issue or issues on which the matter is submitted.
 	2.  An action shall be submitted only upon the entry of an order of submission. The order of submission along with the record shall be placed in the appropriate order/judgment box in the Clerk's office.
 	3.  No further pleadings, proof or briefs, unless ordered or allowed by the Court for good cause shown, shall be filed after the entry of the order of submission.
 	4.  The Court may, but need not, rule upon any such matter(s) before the order of submission is entered.
 	5.  In accordance with KRS 454.350, the Court shall file an opinion or report within ninety (90) days of the entry of the order of submission.
E.  Show Cause Orders 
 	1.  To procure an order requiring a party to show cause why he or she should not be held in contempt for violation of a court's order, a motion supported by a sufficient affidavit showing that applicant is entitled to the order must be filed.
 	2.  When this motion and affidavit are filed, an Order may be issued ex parte which shall not come on for a hearing sooner than five (5) days from the date it is served, unless otherwise ordered by the Court. The Respondent shall appear on the date noticed for hearing, but may be entitled to a continuance if served less than 5 days from the date noticed.
 	3.  No order shall come on for hearing unless it has been served on the person named in the Order by an Officer authorized to serve a summons. The Order shall contain a short statement of the grounds for its issuance and the following statement: IF YOU FAIL TO APPEAR AT THE HEARING, AN. ORDER FOR YOUR ARREST WILL ISSUE.
205.  Default Judgment.
Text
A.  A written motion must be filed by a party seeking a judgment by default under CR 55.01. The motion shall be accompanied by: (1) a certificate of the attorney that the opposing party has been served and that no papers have been served upon the attorney by the party in default; and (2) an affidavit stating whether the party in default is in the military service. See also FCRPP 3(2) regarding default cases.
B.  If the party in default has appeared in the action, the motion shall appear on a docket and the party in default, or if the party is appearing by representative, the party's representative, shall be served with written notice of the motion at least 72 hours prior to the noticed docket. If the action is ordered submitted at the hearing of the docket, the party seeking the judgment shall place the entire record in the action and proposed judgment in the appropriate division's orders/judgments box in the Clerk's office or deliver same to the Judge's office.
C.  A party seeking a judgment by default in a dissolution proceeding must in addition comply with RFFC 710.
206.  Filing of Cases Cited Within Legal Briefs and Memoranda.
Text
Copies of published cases cited within legal briefs or memoranda shall not be filed or tendered to the Judge unless otherwise ordered. Copies of unpublished cases cited pursuant CR 76.28(4)(c) shall be tendered to the Court and to all parties upon filing.
207.  Answering and Filing Interrogatories or Requests.
Text
A.  Interrogatories propounded under CR 33 and answers thereto, requests for production or inspection under CR 34 and answers thereto, and requests for admissions under CR 36 shall not be filed with the Court. A one-page notice of service under CR 33, CR 34, and CR 36 shall be filed in the record to indicate initial service of and response to discovery. The filing of such notice shall prevent the case from being placed on the show cause docket.
B.  When propounding interrogatories and requests upon a pro se litigant or upon written request of counsel, the propounder of interrogatories or requests shall leave adequate room for reply between questions. When possible and upon request by opposing counsel, the propounder of the interrogatories or requests shall provide opposing counsel with a modifiable electronic copy formatted in MicrosoftTM Word or CorelTM Word Perfect of said interrogatories and requests.
208.  Dismissal of Action for Failure to Prosecute.
Text
Pursuant to CR 77.02(2), when any action has remained on a docket for one (1) year without any step being taken indicating an intention to prosecute, the action may be dismissed for want of prosecution on motion of either party or on the Court's notice or motion.
Rule 3.  Adoptions / Termination of Parental Rights.
301.  Adoption Proceedings.
Text
A.  Petition 
The petition shall be filed pursuant to KRS Chapter 199, and in accordance with FCRPP 32 and 33, and a guardian ad litem (GAL), shall be appointed for the child(ren), unless the provisions of KRS 199.480(3) are met.
B.  Reports 
Any reports from the CHFS or other agencies shall be filed within ninety (90) days of the filing of the petition unless extended by the Court.
C.  Hearing Dates 
After the statutory time periods have been met, counsel for the petitioner(s), on notice to the necessary parties, shall obtain a hearing date directly from the Court.
302.  Orders Setting Final Hearing.
Text
A.  Final Hearing Dates 
No adoption proceeding shall be assigned a final hearing date until the report of the GAL is filed in the record. Counsel shall tender all necessary paperwork and proposed orders to the Court seven days prior to the hearing for review.
B.  Orders Setting Final Hearings 
Orders setting final hearing shall be signed by counsel for petitioner(s) and the GAL before submission to the court for entry.
303.  Costs and Fees.
Text
An affidavit for costs and attorney's fees must be filed with the Court, and are subject to approval by the Court.
304.  Voluntary Termination Proceedings.
Text
A.  Petition 
The Petition shall be filed pursuant to KRS Chapter 625 and FCRPP 32.
B.  Guardian Ad Litem (GAL) 
The Court shall appoint a GAL on behalf of the child, and, upon request, attorneys for the parents, if indigent.
C.  Hearings 
Within three (3) days of the filing of the Petition, a hearing shall be set to be heard within thirty (30) days. Upon filing the Petition, Petitioner shall tender a courtesy copy of the Petition and a blank scheduling order to the Judge.
D.  Expenses 
Any expenses paid by the prospective adoptive parent(s) shall be submitted to the Court per KRS 625.0405(2).
305.  Involuntary Termination.
Text
A.  Petition 
The petition shall be filed pursuant to KRS Chapter 625 and FCRPP 32 and 34.
B.  Guardian Ad Litem 
The Court shall appoint a GAL for the child, and attorneys for the parents pursuant to KRS 625.080(3), if indigent.
C.  Pretrial Date 
Immediately upon filing Petitioner shall obtain a pretrial date per FCRPP 34 directly from the Court and shall serve a copy of the Order upon the parents and GAL with the Petition and Summons. A copy of the Order shall be served upon any appointed counsel immediately following appointment.
D.  Hearings 
A hearing shall be held within sixty (60) days of a motion for trial date.
306.  Confidentiality.
Text
All Adoption and Termination of Parental Rights proceeding shall be confidential.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.  Domestic Violence Protocol.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 22nd Circuit and District Court shall also be a part of these Rules and is attached as Appendix B. See also FCRPP 10 through 13.
402.  Relief.
Text
Pursuant to KRS 403.750, the Court may issue any relief necessary to prevent further acts of domestic violence, including those relating to custody, timesharing and support, or counseling as required, and may order monitoring by various agencies.
403.  Child Support Orders.
Text
All child support orders shall comply with FCRPP 9.
404.  Motions to Modify Child Support.
Text
Motions to Modify Child Support shall comply with RFFC 705.
405.  Court Appearance.
Text
Only the Court may excuse a party from a court appearance.
Rule 5.  Paternity.
501.  Establishment of Paternity.
Text
Establishment of Paternity may be prosecuted by the County Attorney or the Cabinet for Health and Family Services (CHFS) upon request by a complainant pursuant to KRS 406.021.
502.  Genetic Testing.
Text
The Court may order the mother, child and alleged father to submit to genetic testing pursuant to FCRPP 15.
503.  Custody and Transfer Orders.
Text
A.  Upon a determination of paternity, the Court may consider custody, timesharing and support and issue temporary orders therefore within the paternity action. The Court may, order permanent custody orders only if the jurisdictional and pleading requirements of KRS 403 have been met.
B.  If the Court in its discretion determines that transfer of the custody, timesharing, and support issues pursuant to FCRPP 14 is appropriate, the Court shall enter a transfer order directing the moving party to pay the civil action filing fee and indicating what portions of the paternity case, if any, shall be transferred into the civil action file and what information, if any, is to be placed under seal. The Court shall also indicate whether the moving party shall file with the civil court a sufficient initiating pleading in compliance with KRS 403, or indicate on the transfer order whether the order itself or certain documents filed within the paternity action and transferred to the civil action are sufficient to act as the initiating pleading in the civil action. The Court may require the moving party to draft a proposed transfer order in conformity herewith.
504.  Motions and Orders Generally.
Text
Unless otherwise allowed by statute, rule or the Court, all motions and orders in paternity proceedings shall comply with RFFC 202 and RFFC 203.
505.  Motions to Set Child Support.
Text
Motions to Set Child Support shall comply with RFFC 704.
506.  Motions to Modify Child Support.
Text
Motions to Modify Child Support shall comply with RFFC 705.
507.  Child Support Orders.
Text
All child support orders shall comply with FCRPP 9.
Rule 6.  Dependency, Neglect and Abuse.
601.  Petition.
Text
A petition pursuant to KRS Chapter 620 and FCRPP 20 shall be filed on AOC-DNA-1 seeking removal or non-removal of a child alleged to be dependent, neglected or abused.
602.  Emergency Custody Order.
Text
An emergency custody order may be issued pursuant to KRS 620.060 and FCRPP 19, followed by a hearing within seventy-two (72) hours, at which time attorneys shall be appointed as necessary for the parents who are indigent and a guardian ad litem for the child.
603.  Warning Order Attorney.
Text
If an absent parent is known or alleged, but the whereabouts are unknown, a Warning Order Attorney shall be appointed to attempt to effectuate service on the absent parent.
604.  Court Appointed Counsel.
Text
If an attorney is appointed as either counsel for a parent or as guardian ad litem, the written notation on the Court's docket sheet shall be sufficient for the written entry of appearance by counsel in accordance with FCRPP 26.
605.  CASA.
Text
Pursuant to KRS 620.505, the Court may also appoint a Court Appointed Special Advocate (CASA) volunteer to represent the best interest of the child in court.
606.  Pretrial Conference.
Text
A pretrial conference shall be set for the purpose of determining whether the parties intend to stipulate the facts; or, to set an adjudication hearing.
607.  Reports.
Text
The Dispositional Review pursuant to FCRPP 28 and CASA reports shall be filed in the record and a copy shall be given to the judge and counsel three (3) days prior to the disposition hearing or review. Failure to comply with this rule may result in the Court's continuance of the hearing or review.
608.  Disposition Hearing.
Text
A disposition hearing shall be held pursuant to KRS 610.110 and 620.140. Permanency placement reviews required by FCRPP 30 shall be set at the disposition.
609.  Case Progress Report.
Text
The case progress reports required by KRS 620.240 shall be prepared, filed and delivered to each party in every case in which a child is committed to the Cabinet for Health and Family Services within six (6) months of the disposition hearing.
610.  Annual Permanency Reviews.
Text
Annual permanency reviews shall be held pursuant to KRS 610.125.
611.  Confidentiality.
Text
All proceedings shall be confidential.
Rule 7.  Domestic Relations Practice.
701.  VS-300 Form.
Text
The party filing the petition for dissolution of marriage shall tender to the clerk, at the time of filing, a completed VS-300 Form typed and with signature in black or blue ink. A blank VS-300 Form is available from the Fayette County Circuit Clerks Office. Handwritten forms will not be accepted.
702.  Fayette County Time-Sharing Guidelines.
Text
The Court may order time-sharing/visitation pursuant to FCRPP 8(1) or the Fayette County Timesharing Guidelines attached as Appendix C (Form FC-9), considering the children's best interest.
703.  Relocation of Children.
Text
Pursuant to FCRPP 7(2)(a), if either parent or custodian intends to move with the children from his or her present residence, he or she shall give written notice to the other parent or custodian at least 60 days prior to such move. Residential addresses of domestic violence petitioners shall not be required in the notice if there is an existing domestic violence order. Either parent or custodian may file a motion for change of custody or timesharing if the other parent or custodian is not in agreement with the move or an agreed order if they are in agreement. No relocation of the children that would result in a material change in the status quo shall occur without a written agreement or court order.
704.  Temporary Motions.
Text
A.  The Court, in its discretion, may determine a temporary motion relating to maintenance, support or custody upon the record or may permit the introduction of evidence by oral testimony. All motions filed for temporary maintenance or support shall comply with FCRPP 5(1) and (2) and 9(4).
B.  A motion relating to temporary child custody, support or maintenance may be expedited, on motion, at the discretion of the Court. An ex parte motion relating to these issues must be accompanied by supporting affidavit(s) sufficient to state grounds for injunctive relief.
C.  In addition to the requirements of FCRPP 9, a motion for temporary child support shall be accompanied by verification of child care and health insurance costs if applicable.
705.  Motions to Modify or Enforce Child Support or Maintenance.
Text
A.  Any motion to modify child support shall comply with FCRPP 9(5) or (6), and except by agreement or for good cause shown, shall not be heard by the Court unless all required information has been exchanged by counselor parties 10 days prior to the hearing and counsel has certified that reasonable efforts were made to resolve the issues in dispute.
B.  Any motion to modify maintenance shall comply with FCRPP 5(3) or (4), and except by agreement or for good cause shown, shall not be heard by the Court unless all required information has been exchanged by counselor parties 10 days prior to the hearing and counsel has certified that reasonable efforts were made to resolve the issues in dispute.
C.  The exchange of current financial documentation shall not be required for post decree motions to enforce maintenance or child support orders.
706.  Preliminary Verified Disclosure Statement and Releases.
Text
A.  To facilitate and expedite the resolution of dissolution proceedings by requiring the parties to make a full and prompt disclosure of all relevant information, each party, except for good cause shown or by agreed order, shall serve upon the other a Preliminary Verified Disclosure Statement AOC-238 pursuant to FCRPP 2(3) and provide signed releases upon request for relevant information pursuant to FCRPP 2(4).
B.  Copies of the Preliminary Verified Disclosure Statements or objections thereto shall not be filed in the record pursuant to FCRPP 2(3) unless by a written order of the Court or notation on the docket sheet. However, these Statements may be used for purposes of impeachment and all other purposes allowed under the Kentucky Rules of Evidence.
C.  Except with leave of Court for good cause shown or by agreed order, a party shall not conduct formal discovery pursuant to CR 30, CR 31, CR 33, CR 34 or CR 36 relative to matters addressed in the Preliminary Verified Disclosure Statement until that party's Statement has been served in accordance with FCRPP 2(3).
D.  A party may, upon reasonable notice to other parties and all persons affected thereby, apply for an order compelling the exchange of the Preliminary Verified Disclosure Statement or the execution of a release, and the Court may assign the costs of obtaining the order, including attorney's fees, to the party or attorney whose conduct necessitated the motion.
707.  Time of Final Contested Hearing or Submission.
Text
A.  A proceeding for dissolution of marriage will not be assigned for final contested hearing or submitted upon deposition until 20 days (or 60 days, if there are minor children of the parties) have elapsed from the date of service of summons, the appointment of a warning order attorney or the filing of an entry of appearance or a verified responsive pleading by the Respondent, whichever first occurs, following the filing of the petition and issuance of the summons.
B.  If service is by warning order, a proceeding for dissolution of marriage will not be assigned for final contested hearing or submitted upon deposition until 50 days (or 60 days, if there are minor children of the parties) have elapsed from the date of the entry of the warning order. The report of the warning order attorney shall be filed before assignment of a final contested hearing or the submission upon deposition.
708.  AOC Form-152, Uniform Child Support Order and/or Wage Benefit / Witholding Order for Kentucky Employers.
Text
AOC Form-152, Uniform Child Support Order and/or Wage Benefit/Witholding Order for Kentucky Employers is required to be filed pursuant to FCRPP 9(2) and shall include the signature of the non-preparing party unless the order is prepared by the office of the County Attorney or Attorney General or otherwise waived by the Court.
709.  Uncontested Dissolution Proceedings.
Text
Form of Testimony: Testimony in an uncontested dissolution proceeding may be taken by oral testimony before the Court or by deposition upon written question. It is the obligation of each attorney, or each party if unrepresented by an attorney, to ascertain the procedure used by each Family Court Judge to finalize uncontested divorces. The deposition shall be in compliance with Form FC-3, Written Deposition.
 	1.  1st Division Cases: Any party represented by counsel may move the Court for a dissolution by deposition upon written questions. Parties not represented by counsel must move the Court for an uncontested trial date.
 	2.  2nd Division Cases: Any party represented by counsel may move the Court for a dissolution by deposition upon written questions or may move the Court for an uncontested trial date.
 	3.  5th Division Cases: Any party represented by counsel may move the Court for a dissolution by deposition upon written questions or may move the Court for an uncontested trial date.
 	4.  6th Division Cases: Uncontested dissolution proceedings will be taken by deposition upon written questions unless otherwise ordered by the Court.
710.  Party in Default.
Text
Unless otherwise ordered by the Court, an uncontested dissolution proceeding wherein the other party is in default may be submitted to the Court through the clerk for decision if the following is included:
 	1.  A motion requesting the case proceed for submission on default, said motion being noticed to be heard at the convenience of the court, with Form FC-2, Affidavit of the Non-Defaulting Party for Submission, attached, and an order submitting the case for decision on written deposition.
 	2.  A completed and sworn deposition upon written questions, said deposition to be in compliance with Form FC-3, Deposition Upon Written Questions.
 	3.  Unless otherwise directed by the Court, a proposed Findings of Fact signed by the submitting party.
 	4.  A proposed decree, signed by the submitting party.
 	5.  Form AOC-152, Uniform Child Support Order and/or Wage Benefit/ Witholding Order for Kentucky Employers, if applicable, and a completed Child Support Guidelines Worksheet.
 	6.  Affidavit of Counsel as required by FCRPP 3(2).
 	7.  Sufficient number of copies of the order of submission and decree together with properly addressed and stamped envelopes to permit the Court to complete service thereof to the parties.
711.  Party Not in Default.
Text
Unless otherwise ordered by the Court, an uncontested dissolution proceeding wherein a party is not in default may be submitted to the Court through the Clerk for decision when the following is included:
 	1.  An agreed order signed by both parties, or counsel for both parties, submitting the case for decision on written questions and attaching a completed Form FC-4 Affidavit of Parties(or Non-Defaulting Party) or Joint Motion for Submission that is compliant with FCRPP 3(1).
 	2.  A completed and sworn deposition upon written questions, said deposition to be in compliance with FC-3, Deposition Upon Written Questions.
 	3.  Form AOC-152, Uniform Child Support Order and/or Wage Benefit/Witholding Order for Kentucky Employers, if applicable.
 	4.  A completed Child Support Guidelines Worksheet CS-71, even if a deviation has been agreed upon.
 	5.  Any original property settlement agreement, said agreement shall have been witnessed, bear the original signature of the parties, and shall contain the following language below the signatures of the parties, “Approved and incorporated by reference,” and a signature and date line for the Judge.
 	6.  Unless otherwise directed by the Court, a proposed Findings of Fact signed by both parties or counsel for both parties.
 	7.  A proposed decree, signed by both parties or counsel for both parties.
 	8.  Sufficient number of copies of the order of submission and decree together with properly addressed and stamped envelopes to permit the Court to complete service thereof to the parties.
712.  Contested Dissolution Proceedings.
Text
A.  Conferences 
A Case Management Conference pursuant to FCRPP 2(6) or a Pre-Trial Conference may be ordered by the Court upon request of a party or its own motion. The order for such conference shall state whether or not parties are to attend.
B.  Form of Testimony 
Testimony in a contested dissolution proceeding shall be heard orally by the Court, except the testimony of any non-party witness, by agreement upon the parties or with leave of court, may be taken by deposition and introduced at the hearing in lieu of the deponent's oral testimony. The deposition shall be filed in the record pursuant to FCRPP 3(4)(b) or as ordered by the Court.
C.  Final Verified Disclosure Statement 
A Final Verified Disclosure Statement AOC-239 shall be filed in the record and serve upon the other party pursuant to FCRPP 3(3)(c).
D.  Joint Trial Disclosure Statement 
The parties shall file in the record a Joint Trial Disclosure Statement (Form FC-5) at least five (5) business days prior to the trial unless the Court orders otherwise.
E.  Sanctions 
The failure of a party to comply with this Rule may result in such Orders as are just, including, but not limited to, the following:
 		1.  An Order that the matter set forth in the obedient party's statement are to be taken as established;
 		2.  An Order prohibiting the disobedient party from introducing designated matters into evidence;
 		3.  An Order staying further proceedings until the disobedient party or parties have filed the required Statement; and/or,
 		4.  An Order assessing court costs, including attorney fees, against the disobedient party.
Rule 8.  Status Offenses.
801.  Complaint.
Text
A complaint pursuant to KRS Chapter 630, Status Offenders, shall be filed with the Court Designated Workers, located at 100 North Uppers Street, by any adult who has a reasonable basis to lodge such complaint.
802.  Court-Designated Worker.
Text
Pursuant to KRS 610.030, the Court Designated Worker (CDW) shall have a conference with the party or parties to determine whether to:
 	A.  Refer the child and family to a public or private social service agency before referring to the Court;
 	B.  Enter into a diversionary agreement; or
 	C.  Refer the matter to Court by filing a petition alleging habitual runaway, beyond control, of habitual truant.
803.  Documents to Accompany Petitions.
Text
If a Petition is filed with the Court, it shall be accompanied by the applicable form as required by FCRPP 40, and the CDW shall certify a copy to the County Attorney, Division of Youth Services (DYS), Department of Juvenile Justice (DJJ) and the Court/School Liaison. This certification shall apply to any orders entered by the Court in the status proceedings.
804.  Summons.
Text
Summons shall issue to the parent(s) or other person exercising custodial control or supervision upon filing of the petition, setting a date for initial appearance.
805.  Initial Hearing.
Text
At the initial hearing, the Court shall note the charge, and may place the juvenile on terms until the date set for pretrial, appoint an attorney if needed, and assign the case to Division of Youth Services (DYS) or the Cabinet for Health and Family Services (CHFS) for monitoring. Pursuant to FCRPP 42(1), the Court shall explain to the child on the record his or her rights and the charge and shall utilize AOC-JV-49 Notice of Juvenile Rights and Consequences for Status Offenders.
806.  Pretrial.
Text
At the pretrial hearing, the juvenile may stipulate to the complaint or seek a hearing on the allegations of the petition. A date shall be set for final disposition at the pretrial.
807.  Dispositional Report.
Text
At least two (2) business days prior to the disposition hearing, the judge and counsel shall receive a dispositional report to assist in final disposition.
808.  Reviews.
Text
After disposition, DYS or CHFS may monitor the juvenile's progress, and may seek further review or a violation hearing from the Court if needed.
809.  Contempt.
Text
Once a juvenile is placed on terms or other orders of the Court, failure to comply with the terms or orders may result in a contempt hearing.
810.  Detention.
Text
No status offender shall be placed in secure detention unless all requirements of KRS 630.100 and FCRPP 44 have been met.
Rule 9.  Miscellaneous.
901.  Personal Identifiers.
Text
A.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, and 407 by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted for the record and filing an unredacted copy designated to be sealed.
B.  The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
C.  The clerk of the court shall place a marked envelope for filing sealed documents in each unsealed record filed under the jurisdiction of the Fayette Family Court when the action is commenced or when unredacted documents are filed and have been designated as containing personal identifying information to be sealed. The clerk shall place the unredacted documents in the envelope when filed, and shall not release the envelope to any unauthorized person.
D.  Notwithstanding KRS 403.135, as used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number, and does not apply to names of minor children.
902.  Exhibit Retention and Disposal.
Text
A.  The Clerk shall take immediate custody of all exhibits introduced and retain same until disposed pursuant to other sections in this rule.
B.  In all family cases the Clerk shall notify the attorneys for the parties that exhibits introduced during any proceeding shall be picked up within 30 days after the time for appeal has expired. If the attorneys do not pick up the exhibits within that time, the Clerk shall dispose of the exhibits pursuant to the Court of Justice Records Retention Schedule maintained by the Administrative Office of the Courts or as ordered by the Court.
C.  Exhibits that are too bulky to be included with the transcript on appeal shall be retained by the Clerk until the final appeal has been decided after which they shall be disposed in accordance with the foregoing procedure.
D.  Notwithstanding any provision to the contrary, the parties with the Court's approval may agree in a family case for an exhibit or exhibits to be returned to a party or other entity and to be retained by the party or other entity pursuant to the agreement of the parties.
903.  Interpreter Services in Court.
Text
A.  Pursuant to Part IX of the Administrative Procedures of the Court of Justice, each county shall appoint a contact person to be responsible for communicating the need for staff interpreter or freelance interpreter services to the AOC Court Interpreting Services Division. The contact person for Fayette Family Court is Beth Combs, Family Court Administrator. (See information below.) Requests for interpreters shall be submitted either by phone, fax or email one (1) week prior to the date interpreting services is needed.
Beth Combs, Family Court Administrator, 120 North Limestone, Lexington, KY 40507 859-246-2789 office, 859-246-2790 fax, bethcombs@kycourts.net 
904.  Appeals.
Text
A.  In a Family Court matter over which Circuit Court has jurisdiction, any appeal shall proceed by the Rules of Civil Procedure to the Court of Appeals.
B.  If an appeal is from a proceeding in which there is only an audio recording, the appellant shall request from the Clerk of the Appeals Division a video stream recording of the proceedings to certify on appeal. There shall be a fee for the recording and for mailing in accordance with Kentucky Circuit Court Clerks Accounting Manual.
Appendix A
Table of Fayette Family Court Forms
Text

 Form Description FC-1 Entry of Appearance FC-2 Affidavit of Non-Defaulting Party for Submission FC-3 Written Deposition FC-4 Joint Affidavit FC-5 Joint Trial Disclosure Statement FC-6 CAP Order FC-7 Friend of the Court Referral Order FC-8 Supervised Visitation / Supervised Exchanges Order FC-9 Fayette Family Court Timesharing / Parenting Guidelines
Click to view table.
NOTICE: THESE FORMS ARE SET FORTH WITH THE UNDERSTANDING THAT THESE FORMS DO NOT FURNISH LEGAL ADVICE AND ARE NOT A SUBSTITUTE FOR LEGAL ADVICE. THE SERVICES OF AN ATTORNEY SHOULD BE EMPLOYED IN CONNECTION WITH THE USE OF THESE FORMS. NON-ATTORNEYS ARE CAUTIONED AGAINST USING THESE FORMS ON BEHALF OF OTHERS OR OTHERWISE USING THESE FORMS IN A MANNER WHICH MIGHT BE CONSIDERED THE UNAUTHORIZED PRACTICE OF LAW.
Appendix B
Text
Twenty-Four Hour Accessibility To Protective Orders and Local Joint  Jurisdiction Protocol 22nd Judicial Circuit And District Fayette County
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court, KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  All petitions for an Emergency Protective Order (EPO) or Temporary Interpersonal Protective Order (TIPO) shall be filed with the Fayette District Court Domestic Violence Office located at 150 N. Limestone Street, Suite D-466 Lexington between the hours of 8:00 a.m. and 4:00 p.m. Monday through Friday or after hours with the District Court Fines Room Clerk located at 150 N. Limestone Street, Suite D-157, Lexington.
 		B.  The Circuit Court Clerk or their designee is authorized to take the petition and administer the oath to the Petition pursuant to the Kentucky Circuit Court Clerk's manual and KRS 403.725.
 		C.  EPO and TIPO Petitions shall be presented to the Family Court Judge on duty for the week. If the on duty Family Court Judge is out of the office, and/or will be unavailable for more than one (1) hour, the Petition will be presented to any available Family Court Judge. EPO Petitions involving ANY Family Court contact shall be assigned to that Family Court division. EPO Petit ions involving a party with no previous Family Court contact shall be randomly assigned to a Family Court division by the Circuit Court Clerk.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign domestic violence hearings and interpersonal protective order cases to the Family Court.
 		D.  If an Emergency Protective Order (EPO) or Temporary Interpersonal Protective Order is issued, the Circuit Court Clerk shall file the Petition as a domestic violence “D” case in Family Court and schedule a Domestic Violence hearing with the appropriate Family Court Judge.
 		E.  At the time the domestic case is opened, the Circuit Court Clerk shall check the index of Family Court Cases to ascertain if a Family Court case exists. If it is determined that a Family Court case exists, the Circuit Court Clerk shall cross-reference the “D” case with the Family Court case(s).
 		F.  If a Domestic Violence Order (DVO) is issued, upon entry, the Circuit Court Clerk shall place a copy of the EPO/DVO in the dissolution or child custody case file.
 		G.  The schedule for hearings on protective orders is as follows:

 First Division: 8:30 am on Wednesdays Second Division: 8:30 am on Tuesdays Fifth Division: 8:30 am on Mondays Sixth Division: 8:30 am on Thursdays
Click to view table.
 		H.  The Family Court may schedule other dates for hearings on protective orders as needed.
 		I.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing Judge shall re-issue a summons until the matter may be heard by the receiving Judge.
 	IV.  Dissolution or Custody Proceeding in Another County 
 		A.  When it has been established by the Family Court that a dissolution or custody proceeding is pending in another county, the reviewing Judge shall first determine whether an EPO should be issued.
 		B.  If an EPO issued, the Domestic Violence action shall be transferred to the county where the dissolution or child custody proceeding is pending, provided that the Circuit Court Clerk can schedule a hearing in the other county before the EPO expires.
 		C.  If a hearing cannot be scheduled prior to the expiration of the EPO, the Circuit Court Clerk shall present the EPO to any available Family Court Judge for a period not to exceed fourteen (14) days until such time as the case can be heard in another county.
 	V.  Contempt Proceedings 
 		A.  Upon verified allegations of the violation of an EPO or DVO, a show cause order shall issue setting a date, time and place where the Respondent shall appear to show cause why he or she should not be held in contempt for the violation.
 		B.  Once the date for a show cause hearing is set, the court shall appoint counsel, if the Respondent is indigent, or perm it the Respondent to obtain counsel, if not, before conducting a hearing.
 		C.  Any person found to be in contempt of an EPO or DVO in a Domestic Violence proceeding shall be subject to all penalties appropriate for contempt, including incarceration.
 		D.  All civil violations shall be heard by the Family Court, and all misdemeanor criminal violations shall be heard by the District Court. Pursuant to KRS 403.765(5) civil and criminal proceedings for violation of a protective order shall be mutually exclusive. After a proceeding has been initiated the other shall not undertaken regard less of the outcome of the original proceeding.
Appendix C
TIMESHARING/PARENTING GUIDELINES
Text
FAYETTE FAMILY COURT TIMESHARING / PARENTING GUIDELINES
The following schedules are suggested as guidelines for the parents and the court in establishing timesharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest. Parents shall:
 	I.  BEHAVIOR
 		A.  Realize that these Guidelines require both parents to put the child(ren)'s needs ahead of their own, to actually utilize the timeshare granted, and to be responsible for getting the child(ren)'s homework and other activities done during that parent's time with the child(ren).
 		B.  Understand that there may be circumstances from time to time with regard to work schedules and/or activities of the child(ren) which require flexibility and cooperation, and that changes in the scheduling may be required.
 		C.  Not send written or verbal messages to each other through the child(ren}.
 		D.  Keep the other parent advised as to current residential address, business address, email address, telephone numbers for home, work, mobile, fax and pager for the purpose of notification unless otherwise ordered by the Court.
 		E.  Not schedule activities for the child(ren) when the child(ren) are to be with the other parent, without first consulting with the other parent.
 		F.  Cooperate to ensure that the child(ren) have appropriate clothing and other personal items at both parents' residence.
 	II.  TRAVEL
 		A.  Be responsible to pick up the child(ren) from the other parent's residence, school or daycare when assuming physical custody of the child(ren) unless otherwise ordered by the Court.
 		B.  Not unreasonably object to assistance in transportation by responsible third parties.
 		C.  Not turn over the child(ren) to an intoxicated individual.
 		D.  Ensure that every child is secured in an appropriate child restraint system when transporting the child(ren).
 		E.  Be prompt when picking up or dropping off the child(ren). However, each parent is entitled to a 15-minute grace period. After this grace period, the parents shall continue with their daily activities, and the timesharing is forfeited for that day.
 	III.  SCHOOL / HEALTH.
 		A.  Have the right and responsibility to obtain schedule and activity information regarding the child(ren)'s school, daycare, healthcare or any other organized activity from any third party.
 		B.  Have the opportunity to complete and view the school information for the child(ren), including emergency contact information, and persons allowed to pick up the child(ren) from school. Both parents shall be listed on all information with the school.
 		C.  Keep the other parent advised as to the child(ren)'s serious illness or any other major development, whether medical, educational or otherwise.
 	IV.  RELOCATION
 		A.  Provide the other parent 60 days' written notice of any intended relocation that would impact the current timesharing of the non-relocating party, in order to facilitate a review of current timesharing arrangements by the court.
 	V.  MISCELLANEOUS
 		A.  Realize that these Guidelines are not suited to every set of circumstances and that they should only be used as a starting point for discussion between parties.
 		B.  Realize that parents are encouraged to draft mutually suitable specific timesharing arrangements and to make continued agreed adjustments as needed.
 		C.  Realize that these Guidelines can only be enforced if Court ordered.
 		D.  Realize that these Guidelines assume that both parents reside in Fayette or an adjacent county. These Guidelines will not address all of the appropriate terms for timesharing of parents who do not live within a reasonable proximity of one another.
 		E.  Realize that these Guidelines will apply only in cases where both parents have been actively involved in the child(ren)'s lives for a significant amount of time. The Guidelines would not be appropriate for cases in which the parents have been separated for so long that one parent is a stranger to the child(ren).
 		F.  Realize that timesharing in accordance with these Guidelines, or timesharing of less than these Guidelines, shall not be the basis for a motion to reduce child support or deviate from the child support Guidelines.
TIMESHARING SCHEDULE FOR PARENTS OF CHILDREN TWO YEARS OLD OR OLDER
A.  WEEKENDS / SCHOOL WEEK: Unless otherwise agreed, Parent A shall have the child(ren) on alternate WEEKENDS from 6:00 p.m., or if appropriate, from the time school or daycare ends on Friday until Sunday evening at 6:00 p.m., or if appropriate, until school resumes on Monday, depending on the parties' circumstances. If there are additional days off from school creating a three or four-day weekend, those additional days shall also be included as part of that weekend. In addition, the child(ren) shall be with Parent A each Tuesday or Thursday from the time school ends until 7:30 p.m., or until school resumes the following day, if appropriate. Parent B shall have the child(ren) all other times. This schedule shall not change throughout the year.
B.  SPRING BREAK: The parents shall alternate timesharing for Spring Break each year from the time school ends until 6:00 p.m. on the Sunday evening before school resumes. Parent A shall have timesharing with the child(ren) in even numbered years and Parent B shall have timesharing with the child(ren) in odd numbered years.
C.  MOTHER'S DAY & FATHER'S DAY: The child(ren) shall spend this time with the appropriate parent from 9:00 a.m. Sunday until school resumes, or 9:00 a.m. Monday if appropriate. These days shall supersede all other schedules.
D.  SUMMER BREAK: Summer timesharing shall be divided equally in, alternating one-week periods beginning on the Friday before the first full week that school is not in session. The parent that is scheduled for timesharing on that Friday evening shall have the first summer period. Exchanges shall occur each Friday at 6:00 p.m.
Each parent may have one of the other parent's weekends each summer for the exclusive purpose of extending a week into nine days in order to enjoy a vacation with the child(ren). Written notice of the dates of this nine-day time shall be given by each parent to the other parent prior to May 1 of each year.
If the child(ren) spend substantially more time in the home of one parent during the school year, the child(ren) should return to that parent's home approximately one week before school resumes to prepare for the upcoming school year. The parents may have to adjust the schedule to accomplish this and to still divide the summer timesharing equally.
E.  THANKSGIVING BREAK: The parents shall alternate timesharing for Thanksgiving Break each year from the time school ends until 6:00 p.m. on the Sunday evening before school resumes, or Monday morning after the break, if appropriate. Parent A shall have timesharing with the child(ren) in odd numbered years and Parent 8 shall have timesharing with the child(ren) in even numbered years.
F.  DECEMBER BREAK: In even-numbered years, Parent A shall have timesharing with the child(ren) from the time school ends in December until December 25th at 5:00 p.m., and Parent B shall have timesharing with the child(ren) from December 25th at 5:00 p.m. until school resumes. In odd-numbered years, Parent B shall have timesharing with the child(ren) from the time school ends in December until December 25th at 5:00 p.m., and Parent A shall have timesharing with the child(ren) from December 25th at 5:00 p.m. until school resumes.
G.  BIRTHDAYS: No adjustments to the schedule shall be given for birthdays of the child(ren) or of either parent.
H.  OTHER HOLIDAYS: No adjustments to the schedule shall be given for any other holidays, including but not limited to July 4th, Memorial Day, Halloween/Trick or Treat evening, or Labor Day.
I.  EFFECT OF PARAGRAPHS B-H ON PARAGRAPH A: Timesharing pursuant to these Guidelines may result in one parent spending several weekends in a row with the child(ren).
TIMESHARING SCHEDULE FOR PARENTS OF CHILDREN TWO YEARS OLD OR OLDER
Children Less Than Two Years Old shall spend at least two 24-hour periods each week with Parent A. This time shall be as follows:
Each week, Tuesday from 6:00 p.m. to Wednesday at 6:00 p.m., and
For the first week, from Friday at 6:00 p.m. until Saturday at 6:00 p.m.; and the following week, from Thursday at 6:00 p.m. until Friday at 6:00 p.m.
The fact that a child is nursing is not necessarily a reason to deviate from this Guideline. The purpose of this provision is to encourage significant time with both parents and any deviation from this Guideline shall be consistent with this purpose.
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Rule 1.  Citation of Rules.
Text
These Rules may be cited as “RFDC” or Rules of the Fayette District Court.
Rule 2.  Organization of the Fayette District Court.
Text
A.  Sessions. The Fayette District Court shall be composed of the following sessions: (1) Criminal (2) Civil (3) Juvenile (4) Mental Health and (5) Traffic. The sessions of the Fayette District Court shall be held as follows:
 	(1)  Criminal. The Criminal session shall be held in Courtroom No. 3 of the Fayette District Court Building Monday through Friday as follows:
 		(a)  Felony Preliminary Hearings: 8:30 a.m.
 		(b)  Misdemeanor Pre-trials/Motions: 10:00 a.m.
 		(c)  Arraignments: 1:00 p.m.
 		(d)  Fine Payment: 2:30 p.m.
 		(d) [(e)]  Trials and/or Hearings: The Judge of the division may schedule trials and/or hearings on any of the Judge's scheduled trial dates, Monday through Friday. Unless otherwise ordered by the Court, trials and hearings will be held in Courtroom No. 2 or 4 of the Fayette District Court Building.
 	(2)  Civil.  The Civil session shall be held in Courtroom No. 5 of the Fayette District Court Building Monday through Friday as follows:
 		(a)  Probate at 8:30 a.m.
 		(b)  Small Claims at 9:30 a.m. The parties will be requested to resolve the case with the mediator present in court. If the matter is not settled, any hearings shall be immediately following the conclusion of the call of the Forcible Detainer docket.
 		(c)  Forcible Detainer Hearings at 9:30 a.m.
 		(d)  Civil Motions. Each numerical Division of the Fayette District Court shall have its regularly scheduled civil motion hour at 10:30 a.m. on its assigned day of the week. Civil cases shall be assigned for trial at the convenience of the Court upon written motion, as provided in RFDC 4.
 	(3)  Juvenile. The Juvenile session shall consist of matters involving juvenile public offenses. The Juvenile docket shall be held in Courtroom 6 of the Fayette District Court Building Monday through Fridays as follows:
 		(a)  Arraignments: 8:30 a.m.
 		(b)  Detention Hearings: 9:00 a.m.
 		(c)  Pre-trials: 9:30 a.m.
 		(d)  Dispositions: 10:30 a.m.
 		(e)  Hearings: 1:00 p.m. or at another time to be determined by the Court.
 	(4)  Mental Health. The Mental Health session shall be held, as follows:
 		(a)  Involuntary Hospitalization Preliminary Hearings and Jury Trials: 8:30 a.m. Tuesday at Eastern State Hospital.
 		(b)  Conservator/Guardian Appointment Jury Trials: 8:30 a.m. on the second and fourth Mondays of each month in Courtroom No. 1 of the Fayette District Court Building.
 	(5)  Traffic. The Traffic session shall be held in Courtroom No. 3 of the Fayette District Court Building at 5:30 p.m., Monday through Thursday.
B.   Assignment of Cases to Divisions. 
 	(1)  Criminal cases. If a case is not resolved at arraignment, the case shall be assigned to a numerical division of the Court by random assignment and scheduled for further proceedings in accordance with these rules.
 	(2)  Civil cases.All civil cases, including probate and small claims, but excluding forcible detainer cases, shall be assigned to a numerical division of the Court by random assignment at the time of the filing of the Petition or Complaint, and scheduled for hearing according to these rules. Forcible detainer cases shall be assigned to a numerical division of the Court by random assignment only upon the entry of an order granting a motion for a jury trial in such matter.
 	(3)  Juvenile cases.At the time of filing of a complaint or petition, the Clerk of the Court shall review the Court's records to determine whether the family involved has had any prior contact with the Court. If no contact is revealed, the case shall be assigned to a numerical division of the Court by random assignment, and scheduled for further proceedings in accordance with these rules. If prior contact is revealed, the case shall be assigned to the numerical division of the Court which issued the most recent order concerning a family.
 	(4)  Traffic cases. Traffic cases shall be assigned to a numerical division of the Court by random assignment only upon transfer of the case to the criminal session of the Court.
 	(5)  Random Assignment of Cases. The Court Administrator shall prepare sets of two hundred fifty (250) cards. The underside of fifty (50) cards shall be printed, stamped or written with the number of each numerical division of the Fayette District Court. The cards shall be mixed or shuffled so that the sequence of the cards is entirely random. Each set of cards shall be sealed at the top and on each side so that the number of the division cannot be seen. At such time as a numerical division is required to be assigned by random assignment according to these rules, the Clerk of the Court shall draw the top card and assign the matter to that numerical division. The card drawn shall be appended to the Court's file.
C.  Substitution of Judges.  Any Judge of any division may preside, hear and determine any case or question in any other division when requested to do so by the Judge of that other division, or when the Judge of that other division is absent from the county or otherwise unavailable. Provided, however, once a case has been assigned to a division, any matter connected with the case will be heard by the Judge to whom the matter was assigned, absent good cause shown to the contrary.
D.  Court Calendar.  The Court Administrator shall maintain a yearly calendar detailing the assignment of the Judges to the various sessions of the Court. Such calendar shall be available for review by all interested persons.
E.  Change of Schedule.  Any indication of day, time, Judge assignment or courtroom for particular sessions of the Court designated within these Rules shall be subject to temporary or permanent change by the Court without notice should circumstances so require.
F.   Continuous Session.  The Fayette District Court shall be a Court of continuous session.
Rule 3.  Criminal Practice.
Text
A.  Pre-Payable Offenses. Anyone charged with an offense that is pre-payable may appear in the Clerk's office, enter a plea of guilty, and pay the fine and costs specified without appearance in Court. Any attorney may appear and enter a plea of guilty and pay a fine and costs specified on behalf of a client, provided the attorney has authority from the client to do so. Any person charged with an offense not pre-payable shall be required to appear to answer the charge in Court and may not be authorized by any person to pre-pay a fine by pleading guilty.
B.  Pre-Trial Release Interviews. If an attorney believes that a person incarcerated should be released, the attorney must make a request for release to pre-trial services. The pre-trial services officer will interview the defendant, attempt to verify the defendant's information, and present the information to the Judge on duty. Judges will not review conditions of release unless a pre-trial interview has first been completed.
C.  Motions. Motions may be made in writing or orally on the record in open court. Any motions regarding trial issues shall be in writing and filed no later than seventy-two (72) hours prior to the scheduled trial.
D.  Pre-Trial Conferences. 
 	(1)  Pre-trial conferences shall be held as a matter of course in all criminal or traffic cases in which a jury trial has been requested pursuant to the order of the Judge to which the case has been assigned in accordance with RFDC 2B(1).
 	(2)  The attorney for the defendant shall be in attendance at the pre-trial conference and shall be prepared to discuss plea-bargaining with the Prosecutor. A Judge of the Fayette District Court will be available to accept guilty pleas from any defendant desiring to do so at the conclusion of all pre-trial conferences set on that day, or as soon as practicable thereafter. Any case in which a plea of guilty is not arranged will be set for jury trial at a day and time certain. Pre-trial Motions may be heard by the Judge to whom the case is assigned at such time and place as the Judge may by order direct.
E.  Continuances. 
 	(1)  Continuances of any pending case will not be granted for the prosecution or the defense absent a showing of good cause.
 	(2)  A party shall make any motion for a continuance of a scheduled trial date as soon as such party becomes aware of the matter necessitating continuance in order to allow for the excusal of witnesses. (See 3C).
F.  Guilty Pleas on Jury Trial Date. In order to allow for the proper and efficient scheduling of jurors, no defendant charged with a criminal offense whose case has been scheduled for a jury trial will be permitted to enter a plea of guilty based upon a recommendation of the County Attorney on the actual day scheduled for trial unless permitted to do so by the presiding Judge. Notice of a defendant's intent to enter a plea of guilty upon a recommendation to any charge scheduled for jury trial shall be given to the County Attorney and to the Court Administrator at least 24 hours in advance of the scheduled time of trial. If proper notice is not given, the plea may be entered, but shall be without recommendation of the County Attorney.
G.  Scheduled Court Time. The policy of the Judges of the Fayette District Court is to begin each scheduled court session on time. To the extent that attorneys or parties desire to confer with the County Attorney prior to Court they should arrange to arrive at Court in sufficient time to do so without delaying the commencement of Court at the scheduled time, and without attempting to talk to the County Attorney after Court has convened.
H.  Motions for modification or revocation of bond for cases pending before the grand jury shall be filed in the division in which the case was waived or bound over. Motions will be heard on the Felony Preliminary Hearing dockets. Notice to opposing counsel and to the Pretrial Services Agency must be given at least five days prior to the hearing. Motions on behalf of defendants must be served on both the Commonwealth’s Attorney and the County Attorney.
I.  Fayette District Court Misdemeanor Program Non-Felony Diversion Programs. 
 	I.  Eligibility Requirements. 
 		A.  All Defendants charged in the Fayette District Court with the commission of a misdemeanor, or violation shall be considered eligible for participation in the County Attorney Diversion Program, as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 		 	1.  Except as provided in subsection D., a prior conviction for a felony, misdemeanor, or violation shall preclude eligibility.
 		 	2.  Prior convictions for violations of traffic regulations under KRS Chapters 186 and 189 shall not preclude eligibility. A prior conviction for DUI within the prior year will preclude eligibility.
 		 	3.  Except as provided in subsection D., a Defendant charged with a violent/assaultive crime shall not be eligible for participation in the Diversion Program.
 		 	4.  Except as provided in subsection D., a Defendant charged with violation of the public trust, under KRS Chapter 522 shall not be eligible for participation in the Diversion Program.
 		 	5.  Except as provided in subsection D., a Defendant who has previously participated in the Diversion Program in this County or any other jurisdiction within or without the Commonwealth of Kentucky shall not be eligible for participation in the Diversion Program.
 		B.  A defendant charged with an offense under KRS 189A is not permitted to enter the Diversion Program.
 		C.  Where a Defendant is charged with an offense of Public Intoxication under KRS 525.100 or Alcohol Intoxication under KRS 222.202, and that defendant has one or more prior convictions for alcohol-related offenses other than DUI, and where it appears from the Defendant's record and history that his or her criminal activities are related to the disease of alcoholism or drug addiction, then that defendant will be considered for participation in the program notwithstanding his or her prior conviction(s).
 		D.  Where reasons of an extraordinary nature are presented that warrant consideration of defendant for participation in the Diversion Program, notwithstanding his/her lack of eligibility by virtue of one or more of the above set out exclusions, that Defendant may be considered eligible for participation in the Program by the County Attorney.
 		E.  No juvenile adjudication(s) will be considered when determining eligibility for the Diversion Program.
 	II.  Approval For Participation 
 		(A)  Upon the agreement of both the County Attorney and the Defendant, the Court may approve participation in the Diversion Program for any individual who meets the eligibility requirements established in Section 1 above unless the Court is of the opinion that Diversion is inappropriate because:
 		 	(1)  There is a substantial risk that the Defendant will abscond from the jurisdiction of the Court prior to fulfillment of their terms of the Diversion Contract;
 		 	(2)  There is a substantial risk that the Defendant will commit another crime prior to fulfillment of the terms of the Diversion Contract;
 		 	(3)  The Defendant is in need of correctional treatment that can be provided most effectively by commitment to the county jail; or
 		 	(4)  Participation in the Diversion Program would unduly depreciate the seriousness of the defendant's crime.
 		(B)  If the County Attorney refuses to agree to the Defendant's participation in the Diversion Program, he/she shall state on the record the reasons therefore.
 		(C)  Unless otherwise agreed in writing, participation in the Program shall not constitute an admission or presumption of guilt of the crime charged; shall not be proof of guilt in any subsequent legal action; nor shall a Program participant be required to give a confession or admission of guilt.
 		(D)  All records of the Diversion Program, and all statements made by the Defendant to the Diversion Officer regarding the offense for which the Defendant was placed on diversion shall be privileged, shall not be admissible or discoverable for any purpose, shall be exempt from subpoena, and shall be deemed confidential except for the program staff, the Court, and the Chief District Judge. for purposes of program review, monitoring and supervision, and shall not be released to any other person or entity without prior written consent of the Chief District judge and the defendant. However, nothing in this paragraph shall be deemed to prohibit release of information to the victim of a crime regarding a defendant's participation in the Diversion Program.
 		(E)  Upon approval for participation in the Diversion Program, the Court shall note on the docket any special terms required by the Court and shall be presented to the Court for final approval.
 	III.  The Diversion Contract 
 		(A)  Prior to approval of participation in the Diversion Program, by the County Attorney, the Defendant shall meet with the County Attorney's staff to establish and agree to a formal contract, that will specify the conditions required, which may include the referral services to be used, the length of the contract, the final Court Date, the amount of restitution and number of hours of community service required.
 		(B)  Participation in the Diversion Program may include one or more of the following conditions:
 		 	(1)  Alcohol/drug assessments and drug testing;
 		 	(2)  Obtaining G.E.D.;
 		 	(3)  Parent/Defendant Diversion meeting with County Attorney;
 		 	(4)  Community Service;
 		 	(5)  Full monetary restitution to the victim.
 		 	(6)  Letters of apology to victim;
 		 	(7)  Any other special conditions that the County Attorney or the Court may require.
 		(C)  The Diversion Contract shall be for a period of not more than four months unless extended by the Court at the request of the County Attorney, but shall not exceed twenty-four (24) months.
 		(D)  The Defendant must comply with all provisions of the Diversion Contract. Violation of the Contract provisions may subject the Defendant to termination of diversion participation and resumption of criminal prosecution.
 		(E)  Promptly after the Diversion Contract is made, the County Attorney shall file the agreement with the Court and obtain the Court's approval for the Diversion contract.
 	IV.  Termination Of Diversion 
 		(A)  At any time the Defendant may voluntarily choose to be terminated from the Diversion Program by submitting a written statement indicating same. Where the termination is prior to the expiration of the contract period and without the consent of the Diversion Officer, the Diversion Officer shall refer the case to the County Attorney for prosecution.
 		(B)  If the Defendant fails to comply with any terms of the Diversion Contract the County Attorney shall refer the Defendant to the Court to determine whether the violation was a material violation of the Diversion Contract. Court may enter an order terminating the Defendant's participation in the program or direct the resumption of the Defendant's participation in the diversion and reinstatement of the Diversion Contract, with any modifications offered by the Court. As with the original Diversion Contract, the Defendant and the County Attorney must agree to the contract modifications, if any, prior to reinstatement. Upon termination for non-compliance, the County Attorney may resume prosecution if the defendant upon the original criminal charge(s).
 	V.  Completion Of Diversion Program 
 		(A)  Upon expiration of the diversion period and successful completion of the Diversion Contract, and where there is no motion by the County Attorney to terminate the agreement, the formal criminal charge, out of which the Diversion Contract arose, shall be formally and fully dismissed, and all court records of said charge shall bear the notation that said charge was dismissed with prejudice.
 		(B)  In order for the Defendant to obtain an Expungement of the record he/she must make an application to the District Court Clerk pursuant to KRS431.076 after a period of 60 days of completing the Diversion Program and pay the required fee to the District Court.
 	VI.  Diversion Fees 
The fee charged a Defendant in the Diversion Program shall be for the administration cost by the County Attorney. These fees may be excluded or set on a sliding scale only after the Defendant establishes in a hearing by the District Judge, who decides on the record, that the Defendant is a poor person entitled to the amended costs.
History
(Amended eff. Feb. 5, 2019.)
Rule 4.  Civil Practice.
Text
A.   Copies of Complaint. When a civil complaint is filed, a legible copy thereof, including the names of the attorney and true copies of all affidavits, pleadings and exhibits, shall be left with the Clerk for each defendant, not to exceed eight (8) copies. The Clerk shall endorse the copies with the filing date and file number and shall note the filing on the Civil docket. Failure to furnish such copies shall be cause for the Court to extend the time to plead, or the Court may proceed under RFDC 7C, if applicable.
B.  Entitlement to Jury Trial. A party shall be entitled to a jury trial in civil cases in the District Court only if the amount in controversy exceeds $250.00.
C.  Motion for Trial Date. Motions for trial dates shall be made as any other motion. A party desiring a jury trial in a civil action shall so specify when filing a Motion for Trial Date, and proceed in accordance with these rules and CR 38.02. The Court may, in its discretion, assign any such case for a pre-trial conference, or make such orders as it deems appropriate. No motion for jury trial date shall be filed unless the moving party shall have first paid to the Clerk any applicable jury fees or costs. A person making a request for a jury trial shall pay the Clerk a fee of $15.00 at the time the trial is requested. The jury fee is refundable only if the jury trial is not held and the Clerk receives at least 48 hours notice before any scheduled trial. In all civil jury trial cases, the jury fee shall be taxed as a cost against the unsuccessful party if the jury trial takes place. The Judge to whom a particular case is assigned may elect to order a jury trial in any case not meeting the jurisdictional requirements set out herein on the Judge's own motion or for good cause shown.
D.  Pre-Trial Conferences. In the discretion of the presiding Judge, civil cases may be assigned for a pre-trial conference. All attorneys attending a pre-trial conference shall be familiar with the case and shall be prepared and authorized to make such arguments, stipulations and decisions as may be required during the conference.
 	(1)  Before the pre-trial conference, except for good cause shown, the parties shall comply fully with the following:
 		(a)  Complete pleadings and establish and confirm triable issues.
 		(b)  Complete discovery proceeding.
 		(c)  Submit, at or before the pre-trial conference, such instructions as they expect to offer on the trial to conform to the proof or in the interest of justice. Such submission shall be without prejudice to the right of a party to present further instructions as may be indicated by subsequent proceedings.
 		(d)  Be prepared to stipulate certain facts as to admissibility of certain documents and other evidence, or withdraw certain allegations or defenses appearing in the pleadings whenever possible and if same can be done without prejudice to the presentation of the case by either party.
 	(2)  At the pre-trial conference, the Court may, in its discretion, assign an action for trial on a date certain, either before the Court or before a jury, as applicable. The Court may decline to assign a case for trial if the parties have not complied with these rules.
 	(3)  Following the pre-trial conference, a pre-trial order shall be entered as directed by the Court. The attorneys shall prepare the pre-trial order in accordance with the instructions of the Court at the conference.
E.  Motion for Default Judgment. 
 	(1)  A motion for default judgment in a civil case shall be filed as any other motion. Notice to a party in default is not required, except as provided in CR 55.01. The motion shall be deemed submitted on the record, and the moving party shall not be required to appear for the call of the docket. The moving party shall tender, prior to the call of the docket, a proposed Default Judgment for the Court's consideration
 	(2)  At the call of the motion for default judgment, if a party appears in opposition, the Court shall schedule a hearing on the contested motion at a date and time convenient to the Court. The Clerk shall then attempt to notify the moving attorney that the motion is contested, and that a hearing has been scheduled.
 	(3)  The Court reserves the right to reject a proposed Default Judgment tendered in accordance with this Rule for any reason deemed appropriate, and shall designate same on the docket. The moving attorney shall have the responsibility to check with the Clerk to determine what action the Court has taken after reviewing the record.
F.  Dismissal for Failure to Prosecute. When any civil action has remained on the Civil Docket for one (1) year without any step being taken indicating an intention to prosecute said action, the action may be dismissed for want of prosecution on motion of either party, or on the Court's own motion.
Rule 5.  Probate Practice.
Text
A.  Probate Docket. The Probate session of the Fayette District Court shall convene at 8:30 a.m. in District Courtroom No. 5, Monday through Friday, except holidays. Uncontested petitions for probate of a will and/or appointment of a fiduciary may, at the discretion of the Judge of the division to whom the matter is assigned, be scheduled for hearing at such other time and place as may be convenient to the Judge and interested parties, provided all interested parties waive in writing recording of the hearing. For any probate matter which is contested or which will require a hearing lasting more than approximately ten (10) minutes, the parties shall file a motion for a hearing date in advance and notice it for the Judge's next available Probate Docket to get a date and time for a hearing on the matter.
B.  Filings of Petitions. 
 	(1)  Any initial petition for appointment of a fiduciary, probate of a will or similar initial proceeding shall be filed in the Probate Division of the Clerk's Office and filing fees paid. Additional fees, such as recording the will, copies of orders, advertising, may be paid following the hearing.
 	(2)  The petitioner shall list all the real and personal property subject to the fiduciary's administration, including all real property in which a decedent had an interest irrespective of the fiduciary's power to sell such real property, and shall state the total amount of the market value of the real and personal property so that the Court may fix bond in the proper amount.
 	(3)  If the fiduciary requesting appointment by the Court is a non-resident of the Commonwealth of Kentucky, the full name and address of the process agent residing in Kentucky shall be typed on the petition.
C.  Form of Pleadings. All pleadings and other papers presented to the Court shall be typewritten, although handwritten additions and corrections will be accepted. The use of currently approved Administrative Office of the Courts forms, to the extent available, is encouraged. Each pleading shall contain the attorney's full name, address, including zip code, and telephone number. Where appropriate, an order should be presented with a motion or a petition, and shall contain a certificate signed by the preparing attorney, including the attorney's full name, address, and telephone number.
D.  Fiduciary Bonds. In exercising its discretion under KRS 395.130(1), the Court hereby adopts the following guidelines:
 	(1)  The bond of the personal representative shall be set in the amount of the probatable estate even though a testamentary instrument excuses bond or surety thereon. The value of real estate shall be included if the instrument grants the power of sale to the fiduciary.
 	(2)  Surety will be excused (in the absence of a compelling reason) (a) if a testamentary instrument requests that surety or bond not be required, or (b) all parties in interest execute a waiver of surety and the Court is satisfied that all interests are adequately protected. The waivers of surety shall be notarized, or witnessed by a disinterested party.
 	(3)  Absent cause shown, the corporate effects of a bank or trust company serving as fiduciary shall be sufficient surety on its bond without the necessity of a third party surety.
 	(4)  As a general policy, surety on other bonds will be required in the amount of the bond, particularly where the interests of infants or persons under disability are involved, unless the facts clearly indicate that no surety bond or a surety bond in a lesser amount will adequately protect all interests.
 	(5)  If for good cause shown a fiduciary is unable to be personally present to give the oath of office, the fiduciary shall submit to the Court a subscribed and notarized oath of office. The fiduciary may submit a signed and notarized bond, or may, by special power of attorney, grant another person the power to sign the bond of the fiduciary. The power of attorney from the fiduciary to the attorney-in-fact shall be a separate instrument and shall be notarized.
 	(6)  A motion to increase bond shall be made whenever it is learned that the previous bond is inadequate. Bond shall be increased upon the Court granting the fiduciary power to sell real estate under KRS 389A.010. A motion to reduce bond of a fiduciary may be made any time after the inventory or periodic settlement has been filed showing a reduction in the assets remaining in the hands of the fiduciary.
 	(7)  Real property may be used to secure the obligations of the fiduciary and/or the surety upon compliance with the conditions set forth in this subsection (7).
 		(a)  The real property is located within the Commonwealth of Kentucky.
 		(b)  The surety presents to the Court an original title opinion in favor of the Commonwealth of Kentucky in a form acceptable to the Court, which opinion shall include the property's description, the identity of the owners of the property, a description of all liens, encumbrances, and conditions affecting title to the property, including the amounts thereof, and a statement that such liens and encumbrances are not subject to future advances.
 		(c)  All owners of the property serve as sureties, and consent to the filing of a lien on the property.
 		(d)  The surety presents to the Court a statement from the Property Valuation Administrator of the County in which the property is located setting forth the current fair cash value of the property.
 		(e)  Equity in the property is at least equal to double the amount of the bond. The lien on the property shall be equal to double the amount of the bond.
 		(f)  A fiduciary may use his own real estate as surety.
 		(g)  A lien in a form acceptable to the Court shall be prepared and filed of public record.
E.  Settlements. 
 	(1)  Settlements, except informal settlements, shall include the following:
 		(a)  Date of appointment of fiduciary.
 		(b)  For a decedent's estate, the date of death, and whether the decedent died testate or intestate.
 		(c)  Whether the settlement is periodic or final.
 		(d)  A photocopy of the Kentucky Inheritance Tax Acceptance form or audit report shall be filed with the final settlement of a decedent's estate. In addition, the settlement shall include a photocopy of the Federal Estate Tax closing letter, or a statement that the size of the Estate did not require the filing of a Federal Estate Tax Return.
 		(e)  The original vouchers, receipts or canceled checks for all disbursements reflected in the settlement, in the order as shown on the settlement. Subject to any timely exceptions made, the transaction statements of bank or trust company fiduciaries, or of brokerage firm accounts designated exclusively for the settlement of estates, for the period of the settlement detailing all disbursements shall be accepted in lieu of original vouchers or canceled checks.
 		(f)  An adding machine tape conforming to the figures shown on the settlement.
 		(g)  All forms of compensation and commission received by any attorney or fiduciary and the total thereof.
(2)  Informal final settlements may be accepted from a fiduciary under the conditions of KRS 395.605. If the Court has previously ordered the fiduciary to submit a formal settlement, the informal settlement shall be accompanied by a motion and appropriate order for the Court's signature permitting the filing of an informal final settlement.
(3)  If appropriate fees for a settlement have not been paid, the settlement shall be accompanied by a check payable to the “Fayette Circuit Clerk” in the appropriate amounts.
(4)  If exceptions are filed, the party filing exceptions shall move the Court for a date when the matter may be heard.
(5)  Proposed settlements may be tendered in conformity with KRS 395.617 upon the payment of the appropriate fee for advertisement of notice of the proposed settlement and the hearing date. Advertisement shall be in addition to notice required to be sent by the fiduciary to the beneficiaries of the estate.
Rule 6.  Small Claims Practice.
Text
A.  General Provisions. Practice before the Small Claims session of District Court shall be in conformity with the provisions of KRS 24A.200 to 24A.360, inclusive. Settlement reached prior to trial shall be in writing and in conformity with the Settlement Agreement form obtainable from the office of the Clerk of the Small Claims Session.
B.  Continuances. A continuance in a small claims action may be granted only for the reasons set forth in KRS 24A.280(3). The parties may agree to continue a hearing, and in such event shall tender an agreed order of continuance. An ex parte motion for continuance shall not be considered.
C.  Dismissal for Failure to Prosecute. When any Small Claims action has remained on the Small Claims docket for six (6) months without having been tried the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.
Rule 7.  Miscellaneous Practice Provisions.
Text
A.  Entry of Orders and Judgments. Whenever any ruling is made or opinion rendered, an order or judgment in conformity therewith shall immediately be prepared by counsel for the successful party, shall be attested by counsel for all parties thereto as in conformity to the ruling or opinion, and shall be presented to the Court. If the party against whom the order or judgment is to be entered is not represented by counsel, or is represented by counsel who declines to attest the order or judgment, such fact shall be endorsed thereon. When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. Counsel preparing the order or judgment shall also deliver to the Clerk a sufficient number of copies together with properly addressed stamped envelopes to permit the Clerk to complete service thereof when required by CR 77.04. Counsel may waive service of any order or judgment, and notice.
B.  Motions, Pleadings and Briefs. 
 	(1)  All motions, pleadings and orders shall be typewritten on 16 pound or heavier, white, opaque, unglazed paper, 8½ x 11 inches, and must be written with a black-record ribbon which is not worn or faded and with typewriter keys which are clean and do not blur the letters. All motions, pleadings and orders shall be double spaced, except legal descriptions of real property. All motions, pleadings and orders shall be written with type never smaller than pica, with larger type being preferable, especially in briefs.
 	(2)  Unless otherwise permitted by Order of Court, the movant's brief or memorandum and the respondent's brief or memorandum shall be limited to twenty-five (25) pages each. Reply briefs or memoranda shall be limited to five (5) pages each.
C.  Exhibits to Pleadings. No party is required to respond to any pleading if any exhibit, or copy thereof, referred to in the pleading as part thereof is missing, not filed, or not served upon such party. Response shall not be required until the exhibit is filed and a copy thereof delivered to such party or his or her counsel. In addition, the non-offending party may move to compel filing under penalty of the Court striking from the record any pleading, including a complaint, which refers to exhibit(s) which are not filed. Photostatic copies of exhibits may be used if legible.
D.  Answers to Interrogatories. A party answering interrogatories or requests for admission shall, as part of the answer, set forth immediately preceding the answer, the question or the request made with respect to which such answer is given.
E.  Orders of Submission. Upon submission of any action to the Court for final judgment, the parties shall prepare and present to the Court an order of submission setting forth in particular the issue or issues on which the action is submitted. An action shall be submitted only upon the entry of an order of submission. No party shall file any further pleadings, proof or briefs after the entry of the order of submission, unless ordered or allowed by the Court for good cause shown. The Court may, but need not, pass upon any action before such order of submission, and will not render a decision over 90 days after the order of submission is entered.
F.  Record of Proceeding. A record of all proceedings in all divisions and sessions of the District Court will be made by Court personnel by electronic recording devices operated by that personnel. No written transcript of the proceeding is required or necessary. All appeals will be upon the record as preserved by said recording; provided, however, any party may, at its sole cost and expense, provide a Court reporter to make stenographic notes of the proceedings which can serve as an additional record of the proceeding. Any such stenographic notes shall not serve as an official record of the proceeding.
G.  Withdrawal of Attorney. An attorney who has appeared at any stage of a case and who has been noted as attorney of record by the Clerk may not thereafter withdraw as attorney of record in that case or fail to appear at any subsequent proceeding in that case, unless the attorney has appeared before the Court seeking permission to withdraw as counsel of record. If the Court, at a hearing, grants the motion, the attorney permitted to withdraw as attorney of record shall tender to the Court an order permitting the attorney's withdrawal. If the client does not appear at the hearing, the attorney shall also serve an attested copy of the order by mail upon the client. In all sessions of the Court except Criminal and Traffic, the motion shall be in writing and properly noticed for hearing before the Court.
H.  Holiday Schedule. The Court will observe the State Holiday schedule and no sessions of the Court will be held on dates designated as state holidays. The Court Administrator shall maintain a yearly list of state holidays for review by interested persons.

Local Rules — Twenty-Third Judicial Circuit  Estill, Lee, and Owsley Counties
RULE 1.  Introduction/Administrative Procedure. 
Rule 101.  Introduction/Preface. 
Rule 102.  Effective Date. 
Rule 103.  Citation. 
RULE 2.  Court Scheduling/Motion Hour/Procedures For Filing. 
Rule 201.  Times For Holding Court. 
Rule 202.  Jury Sessions. 
Rule 203.  Regular Motion Hour/Rule Day Schedule. 
Rule 204.  Cancellation of Motion Hour/Rule Day. 
Rule 205.  Motion Docket. 
Rule 206.  Service of Motions. 
Rule 207.  Uncontested Motions, Etc. 
Rule 208.  Citation of Authorities With Motions. 
Rule 209.  Agreed Orders. 
Rule 210.  Evidentiary Hearings. 
Rule 211.  Grand Juries. 
Rule 212.  Case Assignments. 
Rule 213.  Arraignments and Assignment For Trial. 
Rule 214.  Disqualifications and Recusals. 
RULE 3.  Adoptions/Termination of Parental Rights. 
RULE 4.  Domestic Violence Protocol and 24 Hour Access Policy. 
RULE 5.  Domestic Relations Practice. 
Rule 501. 
Rule 502.  Alternate Method of Trial For Domestic Relations Actions. 
Rule 503.  Factual Disclosure Requirements. 
RULE 6.  Miscellaneous Rules Relating To Family Law Practice. 
RULE 7.  Dockets. 
Rule 701.  Calls of Dockets. 
RULE 8.  Consolidation of Actions. 
Rule 801.  Duties of Clerk and Identification. 
RULE 9.  Default Judgments. 
Rule 901.  Manner of Seeking; Time For Taking. 
RULE 10.  Pre-Trial Conference — Civil. 
Rule 1001. 
Rule 1002. 
Rule 1003. 
Rule 1004. 
Rule 1005. 
RULE 11.  Entry of Orders and Judgments. 
Rule 1101.  Preparation of Orders and Judgments. 
Rule 1102.  Presentation of Order Or Judgment to the Court. 
Rule 1103.  Notice of Entry; Copies; Waiver of Notice. 
Rule 1104.  Faxed Copies of Orders and Judgments. 
RULE 12.  Continuances. 
Rule 1201.  When Matters Are to Be Tried or Heard. 
Rule 1202.  Jury Trials. 
RULE 13.  Court Procedure. 
Rule 1301.  Approaching the Bench. 
Rule 1302.  Counsel Tables. 
Rule 1303.  Attorney's Attire. 
Rule 1304.  Objecting to Question or Evidence. 
Rule 1305.  Time For Summations. 
RULE 14.  Jury. 
Rule 1401.  Jury Qualification Form Availability. 
Rule 1402.  Jury Qualification Form Information. 
Rule 1403.  Jury Seating. 
RULE 15.  Criminal Procedure. 
Rule 1501.  Representation at Arraignment. 
Rule 1502.  Pretrial Motions. 
RULE 16.  Appearance and Substitution of Counsel. 
Rule 1601.  After Appearance as Counsel. 
Rule 1602.  Withdrawal as Counsel. 
RULE 17.  Practice Before Master Commissioner. 
Rule 1701.  Service Upon Master Commissioner. 
Rule 1702.  Contents of Referral Order. 
Rule 1703.  Reports of Master Commissioner. 
RULE 18.  Mediation Project. 
Rule 1801.  Cases for Mediation. 
Rule 1802.  Referral to Mediation. 
Rule 1803.  Mediation Conferences. 
Rule 1804.  Confidentiality. 
Rule 1805.  Reporting to the Court. 
RULE 19.  Class D Pre-Trial Diversion Protocol. 
Rule 1901.  Definition. 
Rule 1902.  Persons Eligible. 
Rule 1903.  Procedure. 
Rule 1904.  Order of Pre-Trial Diversion. 
Rule 1905.  Voiding a Diversion Order. 
Rule 1906.  Completion of Diversion Program. 
RULE 20.  Double-Sided Documents. 
APPENDIX 1 Twenty-Four Hour Accessibility to  Protective Orders and Local  Joint Jurisdiction Protocol 23rd Judicial  Circuit and District Estill, Lee,  and Owsley Counties 
RULE 1.  Introduction/Administrative Procedure.
Rule 101.  Introduction/Preface.
Text
Pursuant to the mandate of the Kentucky Supreme Court, these rules are applicable to the Estill, Lee, and Owsley Circuit Courts making up the 23rd Judicial Circuit.
Rule 102.  Effective Date.
Text
These rules will become effective upon their approval by the Chief Justice of the Supreme Court of Kentucky.
Rule 103.  Citation.
Text
These rules may be cited as “Local Rules of the 23rd Judicial Circuit” or abbreviated as “LR23JC.”
RULE 2.  Court Scheduling/Motion Hour/Procedures For Filing.
Rule 201.  Times For Holding Court.
Text
(a)  During Jury Sessions  – On all days on which a Petit Jury reports for duty, Court shall commence at 9:00 A.M., and the Jury shall report at 9:30 A.M.
(b)  During Motion Hour/Rule Days  – On Motion Hour/Rule Days and all other Court Days on which no Petit Jury reports for duty, Court shall commence at 9:30 A.M. unless otherwise directed by the presiding Judge.
Rule 202.  Jury Sessions.
Text
There shall be one (1) week per month for each county for Jury sessions unless scheduled otherwise by the presiding Judge or a Special Judge.
Rule 203.  Regular Motion Hour/Rule Day Schedule.
Text
(a)  The Motion Hour/Rule Day for civil cases in the Owsley Circuit Court shall be the first Friday of each month at 9:30 A.M., with pre-pretrial conferences in criminal cases being conducted at 10:00 A.M.
(b)  The Motion Hour/Rule Day for criminal cases in the Owsley Circuit Court shall be the Monday of the first full week of each month at 9:30 A.M.
(c)  The Motion Hour/Rule Day for civil cases in the Estill Circuit Court shall be the first Thursday of each month at 9:30 A.M., with pre-pretrial conferences in criminal cases being conducted at 9:30 A.M. and child support criminal contempt matters being heard at 11:00 A.M. after the conclusion of the civil docket.
(d)  The Motion Hour/ Rule Day for all other child support matters in the Estill Circuit Court shall be the second Thursday at 1:30 P.M.
(e)  The Motion Hour/Rule Days for criminal cases in the Estill Circuit Court shall be the Tuesday of the first full week and the fourth Friday of each month at 9:30 A.M.
(f)  The Motion Hour/Rule Day for civil cases in the Lee Circuit Court shall the Wednesday of the first full week of each month at 9:30 A.M., with pre-pretrial conferences in criminal cases being conducted at 10:00 A.M.
(g)  The Motion Hour/Rule Day for criminal cases in the Lee Circuit Court shall be the third Friday of each month at 9:30 A.M.
Rule 204.  Cancellation of Motion Hour/Rule Day.
Text
On such occasions where it may be required to cancel the regular Motion Hour/Rule Day either because of sickness, vacation conflicts, or otherwise. notice of cancellation shall be given as promptly as feasible. On any such cancellations, any cases docketed for hearing on the Motion Hour/Rule Day that was canceled shall automatically be redocketed at the next regular Motion Hour/Rule Day, in the order in which they appeared on the canceled docket and before any subsequently docketed cases.
Rule 205.  Motion Docket.
Text
Unless otherwise directed by the Court, the following will govern the docketing of Motions:
 	(a)  The Clerk shall keep a Motion Docket on which the Clerk will docket all Motions assigned for hearing on each Motion Hour/Rule Day. All cases must be placed on the Motion Docket by the close of business on the third business day preceding the regular Motion Hour/Rule Day to stand for hearing on the following regular Motion Hour/Rule Day. Any exception to this docketing rule shall be by leave of Court only, and the Clerk is directed to close the Docket for the next Motion Hour/Rule Day at the close of business on the third business day preceding the regular Motion Hour/Rule Day. Any Motion not accompanied by the Notice of Date for Hearing shall be summarily overruled except for good cause shown.
 	(b)  The Motion Docket shall contain the number and style or each case, the nature of the action sought, and the names of the attorneys involved.
 	(c)  The Clerk shall prepare the Motion Docket in sufficient quantity that a copy can be made available to every attorney so desiring one on the day following the close of the Motion Docket.
Rule 206.  Service of Motions.
Text
Each motion shall be served on opposing counsel and party not represented by counsel and entitled to notice. “Service” shall be by the methods defined in CR 5.02. A copy of each Motion filed shall be served upon the presiding Judge.
Rule 207.  Uncontested Motions, Etc.
Text
An effort shall be made to dispose of uncontested Motions, Default Judgments, and other matters that can be speedily handled before undertaking hearings on contested Motions.
Rule 208.  Citation of Authorities With Motions.
Text
All Motions for which authorities are relied upon shall be accompanied by citations of such authorities. Moving counsel may also accompany any Motion with a brief written Statement or file a Memorandum of Law supporting said Motion. Any party properly served with a Motion accompanied by a Statement or Memorandum of Law supporting said Motion may file a Response containing supporting authorities at or before the time specified in the Notice of Hearing of tile Motion. Failure to file a Response to a Motion accompanied by such a Statement or Memorandum may be grounds for denying a request for leave to file such a Response after the time specified for a hearing of said Motion.
Rule 209.  Agreed Orders.
Text
If an Agreed Order signed by counsel for all parties affected is submitted to the Clerk before the call of the Motion Docket, counsel need not attend the call of the Motion Docket. All counsel are urged to adopt a reasonable use of Agreed Orders for purposes of obtaining and granting extensions of time, to plead, or otherwise defend.
Rule 210.  Evidentiary Hearings.
Text
All matters requiring Evidentiary Hearings shall be heard by special assignment except Contempt Hearings in domestic relations cases, which may be heard without prior assignment.
Rule 211.  Grand Juries.
Text
(a)  Number and Duration of Service  – There shall be empaneled in each County o f the Circuit one (1) Grand Jury each year. The Grand Jury shall be empaneled during the same Session as the Petit Jury is empaneled and shall serve for twelve (12) months.
(b)  Alternate Jurors  – When a Grand Jury is empaneled, fifteen (15) persons shall be selected, qualified, and sworn to serve as Grand Jurors. The last three (3) persons so selected, qualified, and sworn shall serve as alternate Grand Jurors and only be called for further Grand Jury service if and during the illness or absence of a regular Grand Juror. An alternate Grand Juror shall be called by the Circuit Clerk at the request of either the Commonwealth's Attorney or the Foreperson of the Grand Jury.
(c)  Session Dates and Return of Indictments  – The Grand Jury in each County shall meet monthly. Each session shall begin on the Monday preceding the first regular Motion Hour/Rule Day in each County, and deliberations shall continue thereafter as necessary. Indictments shall be returned to the Judge on Motion Hour/Rule Days or at such other times as may be reasonably necessary at the discretion of the Court. The Grand Juries in this Circuit shall conduct deliberations as scheduled by the Commonwealth's Attorney's Office.
Rule 212.  Case Assignments.
Text
(a)  Upon return of Indictments, the presiding Judge shall deliver the same to the Clerk.
(b)  For purposes of case assignment, offenses may be joined in one Indictment by the Grand Jury pursuant to RCr 6.18, or offenses in multiple Indictments may be joined by the Court pursuant to RCr 9.12. An Indictment naming more than one Defendant shall be considered as one case.
(c)  Upon the signing of the Indictments by the Judge, the Circuit Clerk shall make copies of the Indictments and shall mail or deliver same to the Commonwealth's Attorney and, in the event the Defendant was previously represented by counsel, shall also mail or deliver copies to the Defendant's previous attorney.
Rule 213.  Arraignments and Assignment For Trial.
Text
After the return of Indictments and case assignments, the presiding Judge shall conduct Arraignments, set Bail, and decide other matters appropriate then. The presiding Judge shall assign all cases for Trial resulting from the previously returned Indictments.
Rule 214.  Disqualifications and Recusals.
Text
In all instances where the Judge is disqualified by Motion and Affidavit of a litigant or attorney, the procedure provided by Statute shall be followed. In the event of recusal, absence, or illness of the Judge, the Chief Judge of the Bluegrass Region shall be requested to appoint a special Judge to preside over the case.
RULE 3.  Adoptions/Termination of Parental Rights.
Text
See Family Court Rules of Procedure and Practice (FCRPP) 32 through 36 for statewide uniform rules of procedure relating to Adoptions and Termination of Parental Rights.
RULE 4.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
See attached Domestic Violence Protocol, Appendix 1, which is incorporated herein by reference as if set out in full.
RULE 5.  Domestic Relations Practice.
Rule 501.
Text
“Domestic relations” cases are commonly referred to as “family law” cases and include those enumerated in FCRPP 1(2).
 	(a)  Regular Method of Trial for Domestic Relations Actions  – Unless the parties move for a Domestic Relations matter to be heard by the Court pursuant to LR23JC 1802 below, all Domestic Relations matters shall be heard orally by the Domestic Relations Commissioner and in compliance with FCRPP 4.
 	(b)  Date, Time, and Place of Hearing  – Domestic Relations Hearings shall be held:
 		(1)  2nd Thursday of each month in Estill County at 1:30 p.m.;
 		(2)  2nd Friday of each month in Lee County at 1:30 p.m.;
 		(3)  The last Wednesday of each month in Owsley County at 1:30 p.m.
All Hearings shall be conducted in a suitable Hearing Room in the respective Courthouses unless the parties have specifically agreed to another date, time, and/or place and the Domestic Relations Commissioner has acquiesced.
 	(c)  Assignment for Hearing 
 		(1)  No proceeding shall be heard unless the party requesting such hearing has served written notice seven (7) days before the date of such hearing on the adverse party, notifying such party of the time, place, and purpose of the hearing, unless otherwise agreed by the parties or scheduled by order at the discretion of the Domestic Relations Commissioner.
 		(2)  Consistent with FCRPP 6(4), where there are minor children in any dissolution or custody proceeding, the Court may order the parents or custodians of the children to participate in a parent's education clinic and may order children between the ages of 5 and 18 years to participate in a suitable education class. In such cases, proof of  attendance must be submitted before the case is assigned for final hearing.
 		(3)  If there is a domestic violence or restraining order in effect between the parties, then the parties should advise the parent's education clinic coordinator of that fact when calling to schedule attendance of the program.
 		(4)  The parties shall register within 14 days of being ordered to do so. The parent who has physical custody of the children at the time the children are scheduled to attend the program is responsible for insuring that the children attend the program. All parties shall complete the program within 60 days from being ordered to do so.
 		(5)  Fees for the parent's education clinic shall be paid as set by FCRPP 6(4).
 		(6)  If a party refuses or fails to attend a parent's education clinic after being ordered to attend such a clinic, the Court may make such orders in regard to the failure or refusal as are just, and among others, the following: (i) an order refusing to assign a trial date until the party requesting the trial date attends the program; (ii) an order declining to set or enforce permanent visitation rights for the disobedient party until the disobedient party attends the program; (iii) an order reserving the granting or approval of final custody; and (iv) in lieu of any of the foregoing orders or in addition thereto, after a hearing where the disobedient party has notice and an opportunity to be heard, an order treating as a contempt of court the failure to obey an order to attend the program.
 		(7)  If a party refuses or fails to cause the parties' age-eligible children to attend a suitable education class after being ordered to cause his/her children to attend such a class the Court may make such orders in regard to the failure or refusal as are just, including but not limited to the following: (i) an order refusing to assign a trial date until the children have attended the program; or (ii) in lieu of the foregoing order or in addition thereto, after a hearing where the disobedient party has notice and an opportunity to be heard, an order treating as a contempt of court the failure to obey an order to cause the children to attend the program.
 		(8)  Each party shall bring his/her case number to the session so that his/her attendance can be properly identified. The cost of the children's session of the education class shall be at the expense of the parties pursuant to FCRPP 6(4).
 	(d)  Recommended Findings and Conclusions  – The Domestic Relations Commissioner shall report by making Findings of Fact, Conclusions of Law, and Recommendations to the Court in all dissolution actions pursuant to KRS 454.350(2). Pursuant to FCRPP 4(3), all proceedings before the Commissioner shall be recorded by audio or video, and a recording log shall be kept. The Commissioner's Recommendations shall be filed in the Circuit Clerk's Office no later than thirty (30) days after a Hearing in an uncontested case and no longer than ninety (90) days after a Hearing in a contested case unless otherwise extended for good cause shown by Order of the Circuit Judge.
 	(e)  Exceptions to Recommendations  – See FCRPP 4(4).
 	(f)  Temporary Orders  – All Hearings for temporary Orders shall receive immediate action by the Commissioner, and he/she shall issue his or her recommendations to  all parties or their attorneys within five (5) working days following the Hearing. All other matters shall be acted upon  by the Commissioner in an expeditious manner.
 	(g)  Action upon Reports and Exceptions  – Action upon the Commissioner's report and upon exceptions thereto shall be by motion and notice pursuant to FCRPP 4(4)(a) and CR 6.04.
 	(h)  Agreements Acknowledged  – All agreements between parties filed of record must  be signed by both parties and acknowledged before a person authorized to take acknowledgments under KRS 382.140. In the event that a party is represented by counsel, the Agreement must also be signed by counsel.
 	(i)  Other Procedures  – Procedures before the Domestic Relations Commissioner not otherwise provided herein shall be in conformity with FCRPP 4.
Rule 502.  Alternate Method of Trial For Domestic Relations Actions.
Text
(a)  Upon motion of any party to a Domestic Relations proceeding, the testimony shall be taken by deposition or interrogatory and submitted to the Court. Otherwise, the matter shall be heard by the Domestic Relations Commissioner as set forth in LR23JC 501 above.
(b)  In all matters to be submitted, upon motion to the Court, the proof for the Petitioner shall not be commenced until the time for filing an answer has expired, and said proof shall be completed within four (4) weeks thereafter. The Respondent shall complete his/her proof within the following four (4) weeks. The Petitioner shall then have two (2) weeks in which to complete any rebuttal. The case shall then stand for submission at the next regular Motion Hour/Rule Day.
Rule 503.  Factual Disclosure Requirements.
Text
Consistent with FCRPP 2(3), in contested dissolution actions, AOC-238, Preliminary Verified Disclosure Statements, shall be exchanged between the parties within 45 days of the service of the petition on the respondent. Objections thereto shall be exchanged 20 days thereafter, but the disclosures shall not be filed in the record unless ordered by the Court or required by local rule. AOC 239, Final Verified Disclosure Statements, are to be provided to the opposing party's attorney or pro se party within 30 days of the filing of a motion for hearing unless the hearing is set within 30 days of the filing of the motion for the hearing, upon which disclosure shall be at the order of the Court. Each such Disclosure Statement, besides being verified by the party filing it, shall bear the signature of that party's attorney. Information contained in Disclosure Statements may be used by the Court or by the parties for any purpose.
RULE 6.  Miscellaneous Rules Relating To Family Law Practice.
Text
There are no miscellaneous rules relating to Family Law Practice.
RULE 7.  Dockets.
Rule 701.  Calls of Dockets.
Text
On such days, at least once each six (6) months, as the Judge may by Order designate, the Clerk, under the supervision of the Judge and in open Court, shall call all the actions on the Civil Docket and the Criminal Docket pending and undisposed of in which no steps or proceedings have been taken within one year. Notice of general calls of the docket shall be given by posting a notice thereof in a conspicuous place in the Clerk's office and by mailing to all attorneys of record in each case to be called a copy of such notice. If none of the parties or their attorneys appear at the time and place stated for the general call and make answer when an action is called, the Court may enter an Order dismissing the action for want of prosecution. If at the call it is shown that the failure to take steps or proceedings is not due to plaintiff's fault or lack of reasonable diligence on his/her part, the action will hold its place on the Docket. The Court may make such Orders as will facilitate the prompt and just disposition of any action. If an action is at issue, the Court may order a Pre-trial Conference, or may order it set down for final disposition on a specified date, or may place it on a calendar for Trial or Hearing in due course.
RULE 8.  Consolidation of Actions.
Rule 801.  Duties of Clerk and Identification.
Text
When, by Order of the Court, actions are consolidated (not simply where cases are ordered to be heard together), the papers of consolidation shall thereafter be placed by the Clerk in one file and treated as a single action. The Order of Consolidation may designate that style and number under which the action as consolidated shall proceed, but should such Order fail to designate, then the consolidated action shall proceed under the number and style of the action entering the consolidation which was filed first in time, i.e., the one bearing the lowest number.
RULE 9.  Default Judgments.
Rule 901.  Manner of Seeking; Time For Taking.
Text
Except as it conflicts with FCRPP 3(2). a party seeking a Judgment by default where Rules 55.0 I, 5.01, or 6.03 of the Kentucky Rules of Civil Procedure apply shall file a written application for such a Judgment. The Motion must state whether the relief requested is In Rem or In Personam, and be accompanied by a proposed judgment; by a Certificate of the moving party that no papers have been served upon him/her by the party in default, or by anyone on his/her behalf; proof of service; an affidavit showing entitlement to relief; and as to individual defendants, a military status affidavit. No Default Judgment shall be taken except on Motion Hour/Rule Day, and counsel for movant need not be present.
RULE 10.  Pre-Trial Conference — Civil.
Rule 1001.
Text
Pre-Trial Conferences shall be held as a matter of course in all Civil Jury actions and in such Civil Non-Jury actions as the parties or the Court may deem to warrant same.
Rule 1002.
Text
Pre-Trial Conferences shall be held at a time and date set by the Court after motion by one of the parties for same.
Rule 1003.
Text
Except for good cause shown, or unless otherwise directed by the Court, the parties shall comply with the following before the Pre-Trial Conference:
 	(a)  Pleadings completed and issues made up;
 	(b)  Discovery proceedings completed;
 	(c)  At or before the Pre-Trial Conference, submit written instructions incorporating the parties' then understanding of the issues and the law without prejudice to the right to present further instruction as may be indicated by subsequent proceedings;
 	(d)  Be prepared to stipulate certain facts on admissibility of certain documents or other evidence, or withdraw certain allegations or defenses appearing in the pleadings whenever possible and if same can be done without prejudice to the presentation of the case by either party;
 	(e)  In tort actions involving personal injury, be prepared to exchange such medical reports and copies of medical bills or evidence of special damages as are subject to discovery under the Rules of Civil Procedure.
Rule 1004.
Text
At a Pre-Trial Conference, any action may be assigned, or reassigned, to a definite date for Trial without the necessity of same being placed on the Motion Docket. In the Pre-Trial Order, the Court may require each party to submit a Trial Brief consisting of a short memorandum of his/her view of the facts and law on which he/she will rely and may fix the time for filing such Briefs.
Rule 1005.
Text
Pre-Trial Conferences in all Civil matters, including matters before the Master Commissioner or Domestic Relations Commissioner, may be held by phone conference at the direction of the presiding Judge or Officer.
RULE 11.  Entry of Orders and Judgments.
Rule 1101.  Preparation of Orders and Judgments.
Text
Whenever any ruling is made, verdict returned, or Judgment rendered, an Order or Judgment in conformity therewith shall forthwith be prepared by the Court unless otherwise ordered. The caption to all Orders shall state the exact nature of the order, such as, for example, Order of Dismissal, Order Fixing Temporary Maintenance, Order Directing Answering of Interrogatories, etc.
Rule 1102.  Presentation of Order Or Judgment to the Court.
Text
If so ordered the prevailing party shall present the Order or Judgment embodying the decision to the Court:
 	(a)  Upon having the Order or Judgment attested by counsel for all parties thereto as being in conformity with the Court's decision by signature in a space provided just below the body of said Order or Judgment on the left-hand side of the page, and/or by an endorsement of the fact that any party is, or parties are, not represented by counsel, if that is the case;
OR
 	(b)  After the passage of ten (10) days from the date of tendering the original of said Order or Judgment to the Judge, with service of a copy of same upon counsel for all parties, the Order or Judgment will be entered unless written objections thereto including a time for a Hearing scheduled pursuant to these Rules have been filed and served upon all parties and the Court by the objecting party or unless the Court for good reason feels that said Order or Judgment should not be entered, in which case, the Court will notify all counsel of a time and place for a Hearing to be had on the tendered Order or Judgment. The proposed Order or Judgment, for purposes of this paragraph, shall have attached thereto, or typed thereon, a Certificate of Service showing the fact of the tender and service and the date of the same and that the proposed Order or Judgment will be signed and entered unless written objections have been filed within ten (10) days from the date of service.
Rule 1103.  Notice of Entry; Copies; Waiver of Notice.
Text
When signed by the Judge, the Order or Judgment shall be delivered to the Clerk for entry. All Orders and Judgments of which the Clerk must give notification shall contain a notation calling to the Clerk's attention the fact that the Order should be served pursuant to CR 77.04.
Rule 1104.  Faxed Copies of Orders and Judgments.
Text
(a)  Facsimile copies of Orders and Judgments will be received by the Clerk and entered in the same manner as if they were originals received in the mail. In other words, they will be entered upon receipt. Upon receipt of the original, the Clerk will attach it to the facsimile copy already of record.
(b)  The appropriately marked and entered facsimile copy will for all legal requirements be considered the same as if the original had been entered at that time.
RULE 12.  Continuances.
Rule 1201.  When Matters Are to Be Tried or Heard.
Text
All cases set for Trial, Pre-Trial Conference, or Hearing on Motion shall be heard at the time and date specified unless by discretion of the Court or Order on good cause shown same are continued.
Rule 1202.  Jury Trials.
Text
(a)  In the event that a particular case is settled, in whole or in part, at any time prior to trial by jury, the attorneys of record shall contact the Court and so advise the Court by no later than 4:00 P.M. on Wednesday of the week preceding the trial. If the Court has not been so advised by 4:00 P.M. on Wednesday of the week preceding the trial, then the Circuit Clerk's Office shall call the jury at 8:00 A.M. the following day, Thursday of the week preceding the trial. Once the jury has been called by the Clerk, the Court will not honor any settlement agreements absent exceptional circumstances.
RULE 13.  Court Procedure.
Rule 1301.  Approaching the Bench.
Text
No attorney participating in the Trial of a case shall approach the bench during the Trial without first obtaining permission of the Court.
Rule 1302.  Counsel Tables.
Text
Unless the parties agree to the contrary, or unless the Court for cause shown otherwise directs, the Plaintiff or the Commonwealth and counsel will occupy the counsel table to the left of the Court, and the Defendant and counsel will occupy the counsel table to the right of the Court. For multiple parties, the Court shall assign counsel tables.
Rule 1303.  Attorney's Attire.
Text
All attorneys participating in a formal Court proceeding shall wear suitable attire, in keeping with the dignity of the proceeding.
Rule 1304.  Objecting to Question or Evidence.
Text
Counsel objecting to evidence or any other matter during the Trial will make his/her objection, without saying more (except that counsel may seek to be heard), and all counsel to the Trial will await the Court's ruling without comment or proceeding further with the Trial provided, however, if the Court asks counsel about the point of his objection, the Court will hear counsel out of the hearing of the Jury, and no counsel shall make any statement in the hearing of the Jury concerning such objection made. On violation of this Rule, the Court may, on motion of the non offending counsel, set aside the swearing of the Jury and continue the case at the cost of the offending party's counsel or take such other action as the Court deems appropriate.
Rule 1305.  Time For Summations.
Text
The Court shall fix the amount of time allowed to counsel for each party for Closing Argument in all Jury actions. Counsel for each party may suggest to the Court the time limitation to be placed upon the Closing Arguments. If any party is dissatisfied with the time assigned by the Court for Closing Arguments, objections must be imposed at the time of the ruling by the Court. The Court will keep time on each Argument and advise counsel arguing the case when five minutes of his/her allotted time for arguments remain, and the Court shall stop any Closing Argument that extends more than two (2) minutes beyond the time previously fixed and assigned by the Court.
RULE 14.  Jury.
Rule 1401.  Jury Qualification Form Availability.
Text
Jury Qualification Forms shall be made available by the Clerk to counsel and parties for examination and copying (unless the Court previously determines that, in the interest of justice, such information should be kept confidential, as provided in KRS 29A.070[7]).
Rule 1402.  Jury Qualification Form Information.
Text
Voir dire by counsel concerning information contained in the Jury Qualification Form shall not be permitted except by leave of Court.
Rule 1403.  Jury Seating.
Text
The Jurors constituting a Trial Jury Panel will take seats corresponding with the numerical order in which they were called and will retain such seats during the voir dire examination until the Jury is finally sworn.
RULE 15.  Criminal Procedure.
Rule 1501.  Representation at Arraignment.
Text
Both the Defendant and his/her attorney must be present at Arraignment. If incarcerated at the time of Arraignment, the Defendant may appear by video if such appearance can be accomplished with the particular detention facility in which he/she is incarcerated. If the Defendant is not represented by an attorney, the Court shall, before the Arraignment, appoint counsel to represent him/her at the Arraignment. The attorney appearing for the Defendant at the Arraignment shall represent the Defendant in all future stages of the proceedings unless otherwise ordered by the Court. An attorney shall not withdraw from employment after Arraignment in a criminal proceeding without permission of the Court.
Rule 1502.  Pretrial Motions.
Text
Motions to suppress evidence and any other Motions by either the Defendant or the Commonwealth that require a hearing in criminal cases shall be noticed to be heard at least 30 days before trial on a regular Motion Hour/Rule Day unless waived in the discretion of the Court for just cause.
RULE 16.  Appearance and Substitution of Counsel.
Rule 1601.  After Appearance as Counsel.
Text
Whenever a party has appeared by attorney, he/she may not thereafter appear or act in his/her own behalf in the action, or take any step therein, unless an Order of Substitution shall first have been made by the Court after reasonable notice to the attorney by such party and to any opposite party, provided that the Court may in its discretion hear a party in open court notwithstanding the fact that he/she has appeared or is represented by an attorney.
Rule 1602.  Withdrawal as Counsel.
Text
When an attorney of record desires to cease to act for a party, he/she should move the Court to allow him/her to withdraw as attorney of record. Such motion shall be served on the party as provided by CR 5. Until an Order allowing withdrawal is entered, the attorney of record shall continue for all proper purposes.
RULE 17.  Practice Before Master Commissioner.
Rule 1701.  Service Upon Master Commissioner.
Text
All Orders or Judgments involving or requiring action by the Master Commissioner shall be served upon said Commissioner by the Clerk, and such Order or Judgment shall contain a Certificate of the counsel preparing same at the bottom of the last page thereof to the effect that it is an Order or Judgment concerning which the Clerk is required to serve on the Master Commissioner.
Rule 1702.  Contents of Referral Order.
Text
The initial Order or Judgment served upon the Master Commissioner shall contain in the caption or style the names of all parties and shall include in the last page the names and addresses of all counsel and the parties represented, as well as a notation concerning the fact that any parties are not represented by counsel, and in that case, the mailing address of such parties.
Rule 1703.  Reports of Master Commissioner.
Text
The Master Commissioner shall, when directed by Order or Judgment to take any action, report the action taken, by a Report or Memorandum, so that the record shall be complete in all respects.
RULE 18.  Mediation Project.
Rule 1801.  Cases for Mediation.
Text
The Judge may, at the completion of the pleadings, or at any other time prior to trial, refer to mediation any civil case except habeas corpus cases, election contests, appeals, or actions for injunctive relief.
Rule 1802.  Referral to Mediation.
Text
(a)  The Judge may, by appropriate entry, refer the case to mediation with the consent or the parties.
(b)  The mediator may, by placing an appropriate entry of record, refer any case back to the Court because the case is inappropriate, because the parties are not cooperating with the mediator, or for other good cause which shall be provided in writing to the Court.
(c)  An order of referral to mediation shall stay all further steps in the civil proceeding, including discovery, unless otherwise ordered. At the conclusion of the mediation, the Court shall enter an appropriate order lifting the stay or dismissing the action.
Rule 1803.  Mediation Conferences.
Text
(a)  The mediator shall direct the parties and their attorneys to attend a mediation conference(s), either in person or by telephone, at the mediator's discretion. Such a conference shall be conducted by the mediator to consider the possibility of settlement, the simplification of the issues, and any other matters which the mediator and the parties determine may aid in the handling or the disposition of the proceedings.
(b)  Mediation shall continue until the parties have reached a settlement, until they are unwilling to proceed further, or until the mediator determines that further efforts would be futile at that time. The mediator may schedule such sessions as are necessary to complete the process.
(c)  The mediator may request that the parties bring documents or witnesses, including expert witnesses, to the sessions, but has no authority to order such production.
Rule 1804.  Confidentiality.
Text
(a)  All statements made during mediation shall be treated as confidential, regardless of whether they are made by counsel, the mediator, a party, or a witness. No party shall introduce, for any purpose, a statement made during mediation at any civil trial or hearing.
(b)  The mediator shall not voluntarily disclose to anyone the contents of mediation discussions except as agreed to by all of the parties or as ordered by the Court.
(c)  No party to mediation shall call the mediator as a witness in any civil trial or hearing.
Rule 1805.  Reporting to the Court.
Text
(a)  The mediator shall notify the Court promptly when a case is not accepted for mediation. At the conclusion of cases accepted for mediation, the mediator will report the fact that the mediation process has ended.
(b)  If a case is settled during mediation, the attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case.
(c)  If some but not all of the issues in the case are settled during mediation, or if agreements are reached to limit discovery or on any other matter the parties shall submit a joint statement to the Court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within thirty (30) days of the termination of mediation. Unsettled cases shall then be returned to the Court's active docket.
RULE 19.  Class D Pre-Trial Diversion Protocol.
Rule 1901.  Definition.
Text
Pre-trial diversion is the postponement of imposition of sentence upon any person who qualifies for this program for a period of time not to exceed five (5) years subject to certain conditions established by the Court.
Rule 1902.  Persons Eligible.
Text
(a)  Any person charged with a Class D Felony offense who has not had a felony conviction for the previous ten (10) years from the commission of the current offense or who has not been on probation or parole or released from felony incarceration within the previous ten (10) years from the commission of the current offense shall be eligible for pre-trial diversion.
(b)  The person charged must enter a plea of guilty (or Alford  plea) before becoming eligible for pre-trial diversion.
(c)  Persons not eligible for probation, parole, or conditional discharge under KRS 532.045 shall not be eligible for this program.
(d)  A person convicted of a felony offense involving driving under the influence shall not be eligible for this program.
(e)  No person shall be eligible for this program more than once in any five (5) year period.
(f)  No person shall be eligible for this program who has committed a sex crime as defined in KRS 17.500.
Rule 1903.  Procedure.
Text
(a)  An eligible person may petition the Circuit Court, with notice to the Commonwealth's Attorney, for the entry of a pre-trial diversion order not less than fourteen (14) days before trial.
(b)  In applying for pre-trial diversion, counsel for the defendant must state, and the defendant must agree on the record, that in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
(c)  The Commonwealth's Attorney shall make a recommendation to the Court in writing in response to each petition.
(d)  Before making a recommendation to the Court, the Commonwealth's Attorney shall:
 	(1)  Have a criminal record check made by telephoning Pretrial Services at the Administrative Office of the Courts (AOC) at 1-800-928-6381 or faxing the request to (502) 573-1669. DO NOT send requests to the local Pretrial Services Officer.
 	(2)  Interview and seek input from the victim and/or the victim's family and advise them of the time, date, and place of the hearing of the petition by the Court; and
 	(3)  Make recommendations to the Court in writing of conditions for pre-trial diversion.
Rule 1904.  Order of Pre-Trial Diversion.
Text
(a)  The Court may, in its discretion, order pre-trial diversion for eligible petitioners upon terms and conditions which it deems appropriate. (AOC Form 345)
(b)  The Order of Diversion shall include:
 	(1)  Restitution, if applicable;
 	(2)  Whether the diversion shall be supervised or unsupervised (and include supervision fees, if applicable);
 	(3)  Duration of the diversion;
 	(4)  A requirement that the defendant obey all rules and regulations imposed by Probation & Parole; and
 	(5)  As required by KRS 533.030(1) (conditions of probation-restitution), a directive requiring the defendant to not commit any offense during the period of the pretrial diversion and specifically directing the defendant to comply with any other provisions of KRS 533.030 or any other conditions the Court deems appropriate.
(c)  The Order of Diversion may include:
 	(1)  That the petitioner remain drug and alcohol free and be subject to random testing;
 	(2)  That the petitioner have no violation of the Penal Code or the Controlled Substances Act; and
 	(3)  That the petitioner possess no firearm or any other deadly weapon.
(d)  The duration of pre-trial diversion shall not exceed five (5) years without the agreement of the petitioner. The duration of the diversion shall not be less than the time required to make restitution in full.
Rule 1905.  Voiding a Diversion Order.
Text
(a)  After a hearing, with notice to the Commonwealth and to the defendant, the Court may void a person's participation in pre-trial diversion upon a showing of failure to comply with the conditions of diversion or a failure to make satisfactory progress. AOC Form 346, styled Order Voiding Pre-trial Diversion of a Class D Felony, was designed for this purpose.
(b)  If an order of pre-trial diversion is voided, the defendant shall be sentenced according to law based on his/her prior plea of guilty/plea pursuant to North Carolina v. Alford .
(c)  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing apply to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation. A hearing to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding, and therefore the Rules of Evidence are inapplicable.
Rule 1906.  Completion of Diversion Program.
Text
If the defendant successfully completes the provisions of the pre-trial diversion agreement, the charges against the defendant shall be dismissed.
RULE 20.  Double-Sided Documents.
Text
When sending pleadings and motions to the Circuit Clerk and to opposing counsel, attorneys shall prepare such documents to comport with the Rules of Civil Procedure and shall print only on the front side of the paper. With the exception of forms prepared by AOC, no pleadings or motions sent to the Circuit Clerk or to opposing counsel shall be printed on both the front and the back sides of the paper.
APPENDIX 1
Twenty-Four Hour Accessibility to  Protective Orders and Local  Joint Jurisdiction Protocol 23rd Judicial  Circuit and District Estill, Lee,  and Owsley Counties
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPDs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form ADC-275.1, and shall be accepted and filed with the court, KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Estill Circuit Clerk, and their Deputies;
Lee Circuit Clerk, and their Deputies;
Owsley Circuit Clerk, and their Deputies;
All Sworn Peace Officers of Any Police Agency;
Any 911 Dispatcher.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Estill Circuit Clerk, and their Deputies;
Lee Circuit Clerk, and their Deputies;
Owsley Circuit Clerk, and their Deputies;
All Sworn Peace Officers of Any Police Agency;
Any 911 Dispatcher.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
To the Circuit Judge where a divorce or child custody proceeding is pending between Petitioner and Respondent; If the Circuit Judge is unavailable then to the District Judge; If the Circuit and District Judge is unavailable, then to any Trial Commissioner of the 23rd District. In all other cases the Petitions shall be submitted to the District Judge first; if the District Judge is unavailable, then to any Trial Commissioner of the 23rd District; if the District Judge and Trial Commissioners are unavailable then to the Circuit Judge.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
To the Circuit Judge where a divorce or child custody proceeding is pending between Petitioner and Respondent; If the Circuit Judge is unavailable then to the District Judge; If the Circuit and District Judge is unavailable, then to any Trial Commissioner of the 23rd District. In all other cases the Petitions shall be submitted to the District Judge first; if the District Judge is unavailable, then to any Trial Commissioner of the 23rd District; if the District Judge and Trial Commissioners are unavailable then to the Circuit Judge.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for hearings on protective orders is as follows:
 		 	(1)  Circuit Court: The next regularly scheduled civil or family Court proceeding before the presiding judge except those cases where the hearing date is more than 14 days following the Court's ruling on an Emergency Protective Order Petition. In those case the matter will be assigned for hearing by the presiding judge on a day within 14 days of the ruling on the Emergency Protective Order Petition.
 		 	(2)  District Court
 		 		a.  Estill County: The Monday before the Second and Fourth Wednesday of each month at 9:00 a.m.; The First, Second, Third, and Fourth Wednesday of each month at 9:00 a.m.
 		 		b.  Lee County: The First, Second, Third, and Fourth Tuesday of each month at 9:30 a.m.
 		 		c.  Owsley County: The First, Second, Third, and Fourth Thursday of each month at 9:30 a.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper, KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
The Circuit Court Clerk's Office in the County where the EPO/DVO has been issued.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
History
(Amended effective June 13, 2017.)
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Appendix 1 Domestic Violence Protocol, Fayette County Circuit 
RULE 1.  Introduction/Administrative Procedure
1.01.  Preface.
Text
Pursuant to KRS 23A.010, RCr 13.02 and SCR 1.040 (3)(a), the following rules are adopted for practice before the District Courts of the 23rd Judicial District. Insofar as these rules conflict with any statute or rule promulgated by the legislature or Supreme Court, these rules are hereby superseded. The amended local rules approved by the Supreme Court of Kentucky on July 12, 1996 are hereby repealed.
1.02.  Purpose and Scope.
Text
These rules shall apply to the practice of law in Estill, Lee and Owsley District courts, in all matters civil or criminal in nature, and are, intended to supplement the Kentucky Rules of Civil Practice (CR), the Kentucky Family Court Rules of Practice (FCRPP), and Kentucky Rules of Criminal Procedure (RCr).
1.03.  Counties.
Text
The 23rd Judicial District shall encompass a three county area: Estill, Lee, and Owsley Counties.
1.04.  Divisions.
Text
Each County's District Court shall be composed of the following divisions:
 	a.  Criminal
 	b.  Traffic
 	c.  Civil
 	d.  Probate
 	e.  Juvenile
 	f.  Adult Mental Health
 	g.  Small Claims
1.05.  Judges and Trial Commissioners.
Text
The District Court shall be presided over by Judge William “Bo” Leach, and his successors in office. The District Judge may appoint trial commissioners for the counties in which no district judge resides. The commissioners shall have the authority to act in matters for their appointed county alone, unless the Judge or other commissioner cannot be located; in that event the commissioner may take action in matters for another county within the district.
1.06.  Supreme Court's Family Court Rules of Procedure and Practice.
Text
The 23rd Judicial District Court, being without a Family Court sitting in its Circuit, shall be subject to the Family Court Rules of Procedure and Practice (FCRPP) promulgated by the Kentucky Supreme Court.
1.07.  Effective Date.
Text
All rules shall take effect and be in force upon approval of the Chief Justice of the Supreme Court of the Commonwealth of Kentucky.
1.08.  Waiver/Modification.
Text
The Judge of the 23rd Judicial District may at any time waive enforcement of any of these rules upon good cause and in the interest of justice, provided that said waiver would not violate law or any rules of the Supreme Court of Kentucky. These rules may be modified, added to, and or suspended, at any time upon order of the Court of the 23rd Judicial District.
1.09.  Citation.
Text
These local rules of the 23rd Judicial District may be cited by the abbreviation “23LR” followed by the appropriate rule number.
1.10.  Holidays.
Text
The Court shall be closed pursuant to the Holiday schedule of the Kentucky Administrative Office of the Courts, and any additional days designated as holidays by court order.
RULE 2.  Court Scheduling / Motion Hour / Procedures For Filing.
2.01A.  Estill County Sessions.
Text
In an effort to promote judicial economy, it as become necessary to modify the regular sessions of the Estill District Court. To that end, beginning February 1, 2019, the new monthly schedule will be as follows:

 I. First Wednesday: 9:00 a.m. Dependency, Abuse, and Neglect Matters II. Second Wednesday: 9:00 a.m. Criminal/Traffic Pretrial Conferences III. Third Wednesday: 9:00 a.m. Jury Trials/Bench Trials IV. Fourth Wednesday: 9:00 a.m. Criminal/Traffic Arraignments V. First Friday 9:00 a.m. Domestic Violence, Small Claims, Forcible Detainers, Probates 11:00 a.m. Preliminary Hearings 1:00 p.m. Juvenile Public/Status Offenses, FTA/Bench Warrant Recalls VI. Third Friday 9:00 a.m. Domestic Violence, Civil, Probates (including reviews), Mental Health Reviews, Show Cause Hearings
Click to view table.
In addition to the afore-mentioned dates, each Monday and Friday shall be set aside, as needed, for jail arraignments. Each jail arraignment docket shall begin at 9:00 a.m. and shall be done by video when available. No pleas of guilt shall be taken on a Jail arraignment docket unless the County Attorney and the Defendant's attorney, if any, are present. Preliminary Hearings and other time sensitive matters may be set on any date to accommodate statutory and procedural timeframes. Finally, Casey Law petitions may be heard on any Wednesday docket.
History
(Amended January 28, 2019, effective February 1, 2019.)
2.01B.  Lee County Sessions.
Text
The Lee District Court shall convene in the Lee Circuit Courtroom, on the first, second, third, and fourth Tuesday of each month. Should the Lee Circuit Court require the Circuit Courtroom, then the Lee District Court will convene in the Lee District Courtroom. Domestic Violence Hearings may be heard on any regular docket. The regular court docket times in Lee County are as follows:

 First Tuesday: 9:30 a.m. Civil, Probate Matters, and Small Claims 1:00 p.m. Arraignments, Show Cause Second Tuesday: 9:30 a.m. Criminal/Traffic Pretrial Conferences Third Tuesday: 9:30 a.m. Juvenile Court Fourth Tuesday: 9:30 a.m. Jury Trials, Court Trials and Adult Mental Health
Click to view table.
In addition to the preceding dates, the Lee County Trial Commissioner shall arraign jail inmates as needed. No pleas of guilt shall be taken on an arraignment docket presided over by the trial commissioner.
2.01C.  Owsley County Sessions:
Text
The Owsley District Court shall convene in the Owsley Circuit/District Courtroom on the first, second, third, and fourth Thursday of each month. Should the Owsley Circuit Court require said Courtroom, then the Owsley District Court will be rescheduled to a subsequent time and/or date. Domestic Violence Hearings may be heard on any regular docket. The regular court docket times in Owsley County are as follows:

 First Thursday: 9:30 a.m. Juvenile Dependency, Neglect, and Abuse 1:00 p.m. Juvenile Status and Public Offenses Second Thursday: 9:30 a.m. Criminal/Traffic Pretrial Conferences, Arraignments Third Thursday: 9:30 a.m. Civil, Probate Matters, and Small Claims Fourth Thursday: 9:30 a.m. Jury Trials, Court Trials and Adult Mental Health, Show Cause
Click to view table.
In addition to the preceding dates, the Owsley County Trial Commissioner shall arraign jail inmates as needed. No pleas of guilt shall be taken on an arraignment docket presided over by the trial commissioner.
2.02.  Variation From Regular Sessions.
Text
The Estill, Lee, and Owsley District Court shall be courts of continuous sessions. The Court may modify the regular call of the docket upon court order filed of record in the County so affected. The Court may convene on special dates not referenced herein, as justice requires. Preliminary Hearings, Domestic Violence Hearings, or any Emergency Hearing may be set on any date that the Court is in session in any county of the 23rd District, if necessary to meet time restraint requirements. In addition, at any time after these rules are adopted, the regular court calendar may be modified. If so modified a court order reflecting the changes will be filed of record with the clerk of the affected county.
2.03.  Deadline for Filings.
Text
To facilitate the preparation of motion dockets and preparation by the Court, all motions should be in writing and should be filed and served not later than seventy-two (72) hours prior to the scheduled hearing, excluding Saturdays, Sundays and holidays if service is made in person or by electronic means. If copies are served by mail to opposing counsel/parties and the Court, said motion must be filed not later than five (5) days prior to the day of the scheduled hearing.
2.04.  Copies Required to be Sent to the Judge's Office.
Text
Copies of all motions filed shall be hand delivered or mailed to the Judge's Office, within the same time frame contemplated in rule 2.03 for service on opposing counsel/parties, default motions, summary judgment motions, and bond modification motions excepted.
2.05.  When Motions May be Heard.
Text
Unless otherwise provided, counsel shall set motions to be heard on the regular hearing docket of the respective Court.
2.06.  Continuances.
Text
Motions for continuances must be in writing except in cases of emergency or where good cause is shown.
2.07.  Motions Concerning Matters to be Tried.
Text
In Jury Trials, dispositive motions, discovery issues, motions to continue and foreseeable evidentiary motions shall be scheduled to be heard on the date of the Pretrial Conference unless another hearing date has been assigned by the Court, and will not be heard on the trial date except for good cause shown.
2.08.  Preparation Statement Required.
Text
Any pleading or motion filed with the court shall contain a “prepared by” statement and be signed by the person who prepared the document. Any person who signs a document that another prepares shall be subject to the contempt powers of this court, unless the signee and preparer are attorneys in the same law firm and the signee has been authorized to sign as a preparer. Any Administrative Office of the Court Form which does not have a prepared by line shall be excepted from this rule. Any attorney that assists a party in the preparation of a pleading is providing legal representation and therefore must sign his or her name to said pleading as having prepared the document. Failure to include a preparation statement may result in the judge imposing sanctions on the non-compliant party, which may include striking the pleading or a finding of contempt or any other appropriate sanction within the discretion of the court.
RULE 3  Domestic Violence Protocol and 24 Hour Access Policy.
3.01.  Protocol.
Text
The Domestic Violence Protocol is hereby incorporated by reference into these rules and attached in Appendix 1 to these rules. Any subsequent amendments or changes to said protocol shall also be incorporated by reference into these rules.
3.02.  Pending Circuit Court Action.
Text
Where there is a pending divorce or custody action in Circuit Court, any domestic violence petition shall be heard by the Circuit Court. If either party files a divorce or custody proceeding after a Domestic Violence petition has been filed in District Court, any scheduled hearing in District Court shall be transferred to the first available docket of the Circuit Court sitting in the same county. The emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner.
3.03.  Violation of Domestic Violence Orders.
Text
Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders should be referred to the County Attorney's Office for possible prosecution. Should the County Attorney's office choose not to prosecute or the alleged victim decides they would rather proceed by way of a contempt proceeding, then in that event the alleged violation may be initiated by a motion to show cause and be placed on the District Court docket for contempt proceedings. Nothing in this rule shall affect law enforcement's ability to bring a criminal charge for a violation of a protective order committed in his or her presence.
Rule 4.  Paternity.
4.01.  When Heard.
Text
All paternity matters shall be docketed to be heard on the regular Juvenile docket unless the Court gives leave to set the matter on another docket.
4.02.  Default/Summary Judgment Motions.
Text
Motions for default judgments and summary judgments, as provided by the Rules of Civil Procedure, shall require a hearing and be docketed in accordance with rule 4.01.
4.03.  Agreed Judgments.
Text
Agreed Judgments may be tendered to the Court for Judicial approval. However, any tendered Agreed Judgment may be docketed for a hearing in the Court's discretion.
4.04.  Genetic Testing.
Text
Pursuant to FCRPP 15, in all cases in which an answer of denial is filed by the respondent or a request for genetic testing is made, and upon motion by any party, a pretrial order will be entered by the Court requiring both parties and the child to submit to genetic tests in accordance with KRS 406.081 and KRS 406.091.
4.05.  Access to Paternity Files.
Text
Until such time as paternity' cases are no longer deemed confidential proceedings under Kentucky law, the District Clerk shall restrict access to paternity cases to the parties, the Commonwealth, and any attorney that a party has retained. Counsel for a party shall not be permitted access to a paternity file unless he or she files an Entry of Appearance. In the alternative, an attorney may access a paternity file by producing to the District Clerk a notarized authorization signed by a party.
Additionally, an attorney appointed by the Court to serve as a Warning Order Attorney or as an attorney for an incarcerated or incompetent individual may have access to the file.
Rule 5.  Dependency, Neglect And Abuse.
5.01.  Time For Filing.
Text
All dependency, abuse and neglect pleadings, reports or petitions, shall be filed seventy-two hours (72) in advance of the docket, excluding weekends and holidays, unless good cause is shown and advance permission from the Judge is given, emergency hearings excepted.
5.02.  Authorized Petitioners.
Text
A.  All petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the County Attorney, who shall check the petition for legal sufficiency. If the petition is rejected by the county attorney, it shall be submitted to the District Judge for determination of legal sufficiency. If the Judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the petition shall be dismissed. If the petition is approved, the County Attorney or Judge, as appropriate, shall initial the petition for filing. A copy shall be distributed to the County Attorney assigned to prosecute dependency actions and the original shall be filed with the office of the appropriate Circuit Court Clerk.
B.  Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents.
5.03.  Procedure When a Parent/Guardian Cannot Be Located.
Text
A.  When a biological parent, legal guardian, or other person exercising custodial control cannot be located in a juvenile case it shall be sufficient that a person authorized to serve a summons on the individual serves the absent parent, guardian, or other custodial person's nearest known adult relative pursuant to KRS 620.070(2) or by constructive service through a warning order attorney as authorized by the CR 4.07.
B.  The judge may permit the Temporary Removal Hearing or the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1), if it is established on the record that petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
5.04.  Guardian Ad Litem/Parent's Attorney.
Text
A.  Each District Court Clerk of the 23rd Judicial District shall keep a roster of attorneys who wish to serve as Guardians Ad Litem or court appointed parent's attorneys. This roster need not be formal and may be kept in any manner the Clerk's office desires, provided it contains the attorney's address and phone number. As used in these rules a court appointed parent's attorney is defined as an attorney for an indigent parent or legal guardian.
B.  Any attorney regularly practicing in the 23rd Judicial District may be eligible to serve as a Guardian Ad Litem or parent's attorney provided they have notified the District Clerk's Office of their desire to serve and have been placed on the roster referenced in 5.04(A).
C.  After a Guardian Ad Litem or parent's attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, abuse, or termination of parental rights and adoption proceedings. All parties shall be served with notice of an attorney's request to withdraw.
5.05.  Permanency Hearings.
Text
No permanency hearing shall be held unless and until the child's parents, foster parents, preadoptive parents, or relatives providing care to the child; court-appointed special advocate; foster care review board member assigned to the case; attorney for the child, and attorney for the parent, if any, have been given notice of the hearing as required by KRS 610.125. Upon the filing of the notice of the permanency hearing with the clerk, the clerk shall mail the notice to the persons named in the form. Failure to provide the court with names and addresses of the persons identified above by the Cabinet or Department of Juvenile Justice prior to a permanency hearing so the court may notify said parties will result in the matter being passed to the first juvenile court date which satisfies the notice requirements of the statute. This shall be the rule even if the continuance places the hearing outside the twelve month date required for the permanency hearing. Due Process mandates all interested parties as setout by statute receive proper notice of the hearing.
5.06.  Proposed Adjudication/Dependency Orders.
Text
Prior to or at the beginning of any adjudication or dependency hearing, the Cabinet, and/or the County Attorney's Office shall tender to the court a completed proposed order on the appropriate Administrative Office of the Court form. Any parent's attorney or Guardian Ad Litem may also submit a proposed order at their discretion.
5.07.  Prevention Plans.
Text
Pursuant to FCRPP 39, the Cabinet shall file a copy of the Case Plan, any Visitation Agreement and any Prevention Plan with the Court and a copy must be provided to all parties or their counsel.
Rule 6.  Juvenile Status/Public Offenses.
6.01.  Conditions While Case is Pending.
Text
Every juvenile charged with a status and/or public offense shall be required to comply with the court's orders while his or her case is pending, which orders will include, but not be limited to, the requirement that he or she obey all rules of home and school, have no unexcused absence and/or tardies, and commit no new offense or violation. The juvenile will be notified of these or any other additional requirements at their arraignment. Failure to comply with a court order could subject the Juvenile to detention in a Juvenile Detention Facility.
6.02.  Procedure on Violation of Court Order.
Text
Should a Juvenile fail to comply with a court order, the parent, school, victim, Cabinet, or Department of Juvenile Justice shall contact the County Attorney's Office, who upon review of the allegation may set the matter for a review or contempt hearing on any docket, juvenile or otherwise in their discretion. Should the matter be docketed on a nonconfidential docket, it should be noticed for 11:45 a.m. so court may dismiss the general public for lunch so that the matter may be heard confidentially.
Rule 7.  Miscellaneous Rules Relating To Family Law Practice.
Text
There are currently no miscellaneous rules relating to family law practice in the 23rd Judicial District.
Rule 8.  Civil Practice.
8.01.  Style of Documents.
Text
The style of all pleadings, briefs, motions, and judgments shall include the action number and the designation of Estill, Lee or Owsley District Court.
8.02.  Motions.
Text
Motions may be made orally during the progress of the trial in chief, but all other motions must be in writing. Motions for default judgment, summary judgment, and judgment on the pleadings shall be noticed for a hearing and shall be filed along with affidavits, exhibits, and/or memorandum of authorities relied upon. Moving parties must personally appear or have legal counsel appear in their stead.
8.03.  Special Bailiffs.
Text
The Court for good cause may appoint special bailiffs to serve a particular process order. He or she shall be compensated as prescribed by law. KRS 454.145. Parties seeking to have a special bailiff appointed shall file an affidavit detailing with specificity the need for a special bailiff, including but not limited to the number of times the Sheriffs Department or other local agency has attempted service of process.
8.04.  Forcible Detainers.
Text
Petitions for forcible detainers may be docketed on any docket, but no sooner than three days after the petition is filed.
8.05.  Civil Rule 77.02 Docket.
Text
At least once a year, the Clerk shall review all pending actions on the docket. The Clerk shall cause a written notice to be given to each attorney of record, or litigant if pro se, of every case in which no pre-trial step has been taken within the last year, that the case will be dismissed without prejudice in thirty (30) days for want of prosecution except for good cause, and the date the matter will be docketed for dismissal. These matters shall be placed on the next regular civil docket which is at least thirty (30) days after the date of the clerk's notice, for dismissal. The Court shall enter an Order dismissing each case without prejudice at Plaintiff s cost in which no verified answer or an insufficient answer to the notice is made. CR 77.02(2).
8.06.  Tendered Orders.
Text
After a hearing in which one party agrees to tender an order on any matter, the tendered order must contain a prepared by line for the tendering party and a signature line indicating the opposing party has seen the proposed order. This requirement may be waived by the non-tendering party on the record or in writing. The signature of the non-tendering attorney may be procured by facsimile.
Rule 9.  Probate Practice.
9.01.  Petitions.
Text
A.  Petitions for Probate of Will, Administration of Estate, and/or Petition to Dispense with Administration may be placed on any docket on regular court days.
B.  Parties may use AOC provided forms in probate practice. However before a matter may be docketed for a probate hearing, the moving party must clearly elect whether they are requesting a will be probated, an intestate estate be opened, or that a petition to dispense with administration be granted. The parties may change the relief requested at any time before the hearing or after the hearing, should circumstances change and justice so require. The moving party may ask leave to file a petition to probate a will in conjunction with a petition to dispense with administration in situations in which the estate qualifies for a dispense with administration but the movant none the less wishes to have the will recorded in the County Court Clerk's Office.
C.  All Petitions to Dispense with Administration shall be heard on the record. The Petitioner need not appear if represented by counsel.
9.02.  Matter other than Petitions Requiring Hearing.
Text
All other probate matters requiring a hearing must be noticed on the regular civil docket.
9.03.  Procedure on Inactive Probates.
Text
When a probate matter becomes delinquent for a settlement, inventory, or any other scheduled event, this court will send a notice of the delinquent matter to the address of the attorney, petitioner, and/or fiduciary referenced in the Court's file. If there is no response to this notice and more than one year has passed since the opening of the Estate then the probate matter may be dismissed by the Court's motion pursuant to Civil Rule 77.02, in addition to any other authorized sanctions this Court may choose to pursue. The Clerks shall review all probates at least once a year, and in those cases where no action has been taken in over twelve (12) months, the Clerk shall cause a written notice to be given to each attorney of record, or petitioner/fiduciary if pro se, that the case will be dismissed without prejudice in thirty (30) days for want of prosecution except for good cause, and the date the matter will be docketed for dismissal. These matters shall be placed on the next regular civil docket which is at least thirty (30) days after the date of the clerk's notice, for dismissal. The Court shall enter an Order dismissing each case without prejudice at Petitioner's cost in which no verified answer or an insufficient answer to the notice is made.
9.04.  Probates Shall be Prefiled.
Text
All probate matters must be prefiled at least one day prior to court, unless a waiver is granted by the Judge.
Rule 10.  Traffic/Criminal Practice.
10.01.  Persons Authorized to Take Criminal Complaints.
Text
No Criminal Complaint may be filed unless first notarized by a person authorized by this Court to witness a criminal complaint. Such persons shall be commissioned by Court Order to receive criminal complaints and be given an oath of office. Such persons shall be in the employment of the County or Commonwealth's Attorney's office, and their authorization to take complaints shall terminate immediately upon leaving said employment.
10.02.  Shock Probation.
Text
Motions for shock probation shall conform with KRS 439.267 before the matter will be docketed for a hearing.
10.03.  Continuances.
Text
Motions for continuances of any pending cases shall not be granted for the prosecution or the defense absent a showing of good cause.
10.04.  Prepayable Offenses.
Text
A.  Anyone charged with an offense that is pre-payable, may appear in the Clerk's office, enter a plea of guilty, and pay the fine and costs specified without an appearance in Court.
B.  If a prepayable offense is combined with a non-prepayable offense, the clerk may not accept pleas or payments on the prepayable offense unless the County Attorney's Office has tendered an order or action slip requesting a dismissal of the remaining non-prepayable charges.
10.05.  Search Warrant Procedure.
Text
A.  Copies of all search warrants and supporting affidavits shall be filed in the Clerk's office pursuant to RCr 13.10. An executed copy shall be filed by the executing officer in the Clerk's office within twenty-four (24) hours of execution. If an arrest results from the warrants execution, the above papers shall be placed in the case jacket of the defendant.
B.  Supporting affidavits may be notarized by any person authorized to notarize criminal complaints within the 23rd Judicial District. Search Warrants may only be signed by a Judge, Authorized Commissioner, or Circuit Clerk after having been notarized by the authorized notary
C.  Search warrants may be presented to the District Judge or Trial Commissioners for his/her signature by facsimile.
D.  Search Warrants presented to the District Court shall be first submitted to the District Judge. If the District Judge cannot be found then the Circuit Judge should be contacted and his/her search warrant protocol should be followed. If the District Judge and the Circuit Judge are out of the district or cannot be found, then in that event, law enforcement may contact a Trial Commissioner. If the Judges and Trial Commissioners cannot be found then in that event the search warrant may be presented to the Circuit Clerk for the county where the warrant is to be executed, according to procedures established by the Kentucky Revised Statutes.
E.  A search warrant will only be granted to a Law Enforcement official with arrest powers.
10.06.  E-Warrants.
Text
All criminal complaints should be submitted to the Judge or Trial Commissioner for authorization via the E-Warrant system. In case of emergency or unavailability of the E-Warrant system due to servicing or technical problems, the County Attorney's Office may present a paper warrant for signature. However, as soon as practical, the paper warrant shall be entered into the E-Warrant database.
Rule 11.  JURY TRIALS
11.01.  Cases to be Tried if Jury Panel is Called.
Text
Due to the volume of Jury Trials and the need to maintain public confidence, respect, and participation when a matter is set on the Jury Trial Docket, it should be expected by the parties that the matter will be tried. Continuances shall be granted only upon good cause being shown. Every effort shall be made to avoid inconvenience to the Jury Panel. If a Jury Panel is called, no pleas or settlements will be accepted on the day of trial except upon showing of good cause. Settlement after a Jury Panel is summonsed may result in the parties being assessed the cost of the Jury.
11.02.  Jury Instructions.
Text
Initial jury instructions shall be tendered to the Court bye-mail, in a format compatible with the computers of the District Judge's office, at least twenty-four (24) hours prior to the scheduled trial. Parties may offer amendments to their proffered instructions at the conclusion of both side's proof. Any questions regarding formatting compatibility may be addressed to the District Judge's office.
Rule 12.  Bonds.
12.01.  Conditions.
Text
A.  Any person released on bond or on their own recognizance by the District Court shall be subject to the following standard conditions:
 	i.  No new arrests or violations of the law;
 	ii.  No contact with illegal drugs or alcohol;
 	iii.  No contact with the complaining witness and/or alleged victim
B.  Pre-trial Bond conditions shall terminate immediately upon plea, conviction or dismissal of the pending charges.
12.02.  Persons Who Must be Interviewed by Pre-trial Services.
Text
No Defendant charged with a bailable offense may post bond without first being interviewed by Pre-Trial Services, unless excepted by statute.
12.03.  Jurisdiction over bond prior to Indictment.
Text
District Court shall retain jurisdiction on all matters concerning bond in felony cases after the preliminary hearing and before indictment.
Rule 13.  Fines, Court Costs, and Restitution.
13.01.  Procedure on Paying Fine and Costs.
Text
Any person assessed a fine and/or court cost shall be assigned a show cause court date by which said fine and/or cost must be paid in full. If the fine and/or cost remains unpaid by the show cause date, then in that event the person shall be required to appear in court to show cause as to why they should not be held in contempt of court. The Defendant may make payment in full or in part any day prior to his/her show cause date. The Defendant may elect to make payments toward his/her outstanding balance; however the payments must be a minimum of twenty ($20.00) dollars. If the Defendant makes at least the minimum payment, then the Defendant shall not be required to appear in court on his or her show cause date. The clerk shall continue the show cause date for the following month and may remove the Defendant's name from the current month's show cause docket. Should the Defendant not make a minimum payment prior to his/her scheduled show cause date, then the Defendant shall be required to appear in court as scheduled and show cause why he or she should not be incarcerated for non-payment. Payments may not be made on the day of court without court approval. This rule shall not apply to any person that has been specifically found indigent and exempt from paying fines and cost.
Rule 14.  Miscellaneous Rules.
14.01.  Proper Attire Required.
Text
A.  All attorneys shall be appropriately dressed in business attire when appearing before the court.
B.  No person appearing before the Court may wear a hat, unless required for medical or religious purposes.
C.  The Court shall not establish an official dress code for Litigants or Defendants coming before the court. However, if a Litigant or Defendant is dressed in an inappropriate manner, the court may not hear the case until the person is dressed appropriately, in the Court's sound discretion. This shall not limit any contempt remedies the Court may have concerning inappropriate attire.
14.02.  No Weapons or Contraband Allowed in Court Room.
Text
No weapons or contraband shall be allowed in the Courtroom, the Circuit Clerk's Office or the District Judge's Office. This includes concealed weapons unless those people have a Judicial Conceal and Carry Permit or are in Law Enforcement. Contraband shall include illegal drugs or alcohol. The Courtroom, Judge's Office, and Clerk's Office shall be designated as restricted areas. Any person entering these restricted areas will be subject to a search of their person and/or property on their persons and any weapons and/or contraband found may be subject to seizure and forfeiture to the Court and possible criminal charges filed.
14.03.  Filming or Taping of Court.
Text
Anyone wishing to video, film, tape, digitally record, or take pictures of any court proceedings must first be granted permission from the District Judge prior to the proceeding they wish to record. This includes all news media. Authorized cameras and recording devices must be set up prior to the start of Court. In cases where multiple media outlets are requesting access to record a proceeding, this Court reserves the right to allow only one camera in the Courtroom and require the feed or video to be shared among the media outlets.
14.04.  Conditional Entry of Appearances Not Allowed.
Text
No conditional entry of appearances shall be allowed in any Criminal or Juvenile Status or Public Offense matters.
14.05.  Rules Enforceable Through Contempt Powers.
Text
Any rule listed herein may be enforced by the Court's contempt powers.
Appendix 1
Domestic Violence Protocol, Fayette County Circuit
Text
Twenty-Four Hour Accessibility To Emergency Protective Orders And Local Joint Jurisdiction Domestic Violence Protocol 23rd Judicial Circuit And District Estill, Lee and Owsley Counties
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
 	I.  Uniform Protocol for Processing Cases 
 		A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		C.  Domestic violence matters may be reassigned from the district court division to circuit/family court when there is a dissolution/custody proceeding pending. Therefore, if an EPO is issued and the clerk has discovered there is a pending dissolution/child custody case pending in the 23rd Judicial Circuit, the clerk shall file the petition as a “D” case and assign it to the Circuit Judge if a Circuit Court Motion Hour/Rule Day is held within the county of the issuance of the EPO within 14 days of its issuance. If no Circuit Court Motion Hour/Rule Day is to be held within 14 days of issuance of the EPO, the case shall be assigned for a hearing in the District Court. The District Judge shall then continue the case not to exceed 14 days until the next Motion Hour/Rule Day of the Circuit Court in the county,
 		D.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
 		E.  Domestic violence cases shall be reassigned or transferred to another circuit under the following circumstances:
If it is discovered that a dissolution or child custody proceeding is pending in another county in the Commonwealth, the District Court shall enter such orders as are necessary to protect the parties and transfer the case to the county in the Commonwealth where the dissolution or child custody case is pending, consistent with FCRPP 12, which requires that an emergency protective order shall continue and the summons shall be reissued by the initialing court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
Estill County Circuit Court Clerk's Office
Lee County Circuit Court Clerk's Office
Owsley County Circuit Court Clerk's Office
 		B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
All sworn officers of any police agency
The Cabinet for Health and Family Services staff
The Circuit Court Clerks' Offices and their deputies
Representatives of Centers for Women and Families of Spouse Abuse
Jailers and Deputy Jailers located within the 23rd Judicial Circuit and District
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The clerk/deputy clerk will determine if a dissolution or child custody action is pending and then deliver the petition to the District Judge, Trial Commissioner, or Circuit Judge if no District Judge or Trial Commissioner is available.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The agency/officer taking and verifying the petition shall deliver the petition to the District Judge, Trial Commissioner, or Circuit Judge if no District Judge or Trial Commissioner is available.
 		E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 		F.  The schedule for domestic violence hearings is as follows:
 		 	(1)  District Court:
 		 		a.  Estill County – the first, second, third and fourth Wednesday of each month and the third Friday of each month at 8:30 A.M.;
 		 		b.  Lee County – the first, second, third and fourth Tuesday of each month at 9:30 A.M.;
 		 		c.  Owsley County – the first, second, third and fourth Thursday of each month at 9:30 A.M.
 		 	2.  Circuit Court:
 		 		a.  Estill County – the Tuesday of the first full week of each month, the fourth Friday of each month, and the first Thursday of each month at 9:30 A.M.;
 		 		b.  Lee County – the Wednesday of the first full week of each month and the third Friday of each month at 9:30 A.M.;
 		 		c.  Owsley County – the first Friday of each month and the Monday of the first full week of each month at 9:30 A.M.
 	III.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
The Circuit Court Clerks' Office in the county where an EPO/DVO has been issued.
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.

Local Rules — Twenty-Fourth  Judicial Circuit  Johnson, Lawrence, and Martin Counties
Rule 1.  Applicability and Distribution of Local Rules. 
Rule 2.  Jury Terms and Contact with Jurors. 
Rule 3.  General Motion Practice and Procedures in Civil Cases. 
Rule 4.  Procedures in Criminal Cases. 
Rule 5.  Mediation. 
Rule 6.  Grand Juries. 
 ADDENDUM 
Rule 1.  Applicability and Distribution of Local Rules.
Text
1.1.  These Court Practice and Procedure Rules, Twenty-Fourth Judicial Circuit, Kentucky Rules of Civil or Criminal Procedure, and other law, insofar as applicable shall govern civil and criminal proceedings in the Twenty-Fourth Judicial Circuit, unless the same conflict with any statute or other law of the United States or the Commonwealth of Kentucky, or rule or order of the Supreme Court, Commonwealth of Kentucky, at any time legally adopted; in which event any such statute, law, rule or order shall at all times prevail. These Rules shall be cited as “LRC-24- _________ .”
1.2.  These Rules supersede all previous Local Rules of Practice and Procedure in the Twenty-Fourth Judicial Circuit Civil and Criminal Divisions. It is recognized that these Rules are not so complete so as to govern every situation that may arise, and, in the event that said Rules do not apply to a specific situation, the presiding Judge will act in his/her discretion with respect thereto.
1.3.  These Rules and any amendments to them hereafter made shall be filed with the Clerk of the Circuit Court of each county in the Twenty-Fourth Judicial Circuit. The Circuit Clerk of each county shall distribute a copy of these Rules and any subsequent amendments thereto to each member of that county's bar. The Circuit Clerks shall maintain a supply of printed Rules, to be provided upon request.
1.4.  In the event of a conflict between the provisions of these Court Practice and Procedure Rules and the Family Court Rules, the Rules of the Court in which the case has been filed are controlling.
Rule 2.  Jury Terms and Contact with Jurors.
Text
2.1.  All court sessions in each county, including motion days and jury trials shall commence at 9:00 A.M., unless otherwise set forth within these Rules or by Court Order as to specific hearings. Counsel and their clients shall be present by 8:30 A.M. on the first day of any jury trial.
2.2.  Petit jury sessions shall be conducted in Johnson County during the months of JANUARY, APRIL, JULY, and OCTOBER.
2.3.  Petit jury sessions shall be conducted in Lawrence County during the months of MARCH, JUNE and NOVEMBER.
2.4.  Petit jury sessions shall be conducted in Martin County during the months of FEBRUARY, MAY and SEPTEMBER.
2.5.  Petit jury sessions in AUGUST AND DECEMBER will [be] held in the county or counties as determined by the Court.
2.6.  Johnson, Lawrence and Martin Circuit Courts will be Courts of continuous session. A jury will be available in each of the counties at all times.
2.7.  Sections of the Courtroom shall be marked or otherwise designated “Jurors Only” and shall be used by all members of the Jury Panel. No other persons shall be permitted to sit in areas so marked or designated as juror seating.
2.8.  Except as provided in RCr 10.04 and CR 47.01, no person shall contact any member of any jury panel in the Twenty-Fourth Judicial Circuit during the time of the trial of the cases. After jurors have been discharged from jury service on said case, the juror may be interviewed, examined, or questioned by any attorney or any other persons to the extent allowed by law. Contact with jurors is discouraged. Prior to any contact, each juror to be contacted should be advised of their right not to have to speak with or discuss, in any way, their service as a juror, their impressions, their beliefs, their position on, or their views concerning any aspect of any trial or proceeding in which they were involved.
Rule 3.  General Motion Practice and Procedures in Civil Cases.
Text
3.1.  With the exception of legal holidays and unless otherwise ordered by the Court, Motions Days shall be held as follows:

 Second and fourth Fridays of each month — Lawrence County First and third Fridays of each month — Johnson County First and third Thursdays of each month — Martin County. The call of the motion docket will begin at 9:00 A.M.
Click to view table.
3.2.  On such occasions where it may be required to cancel regular motion day, either because of sickness, vacation, weather, conflicts, or otherwise, notice of such cancellation, any cases docketed for hearing on the motion day so cancelled shall automatically be re-docketed for the next regular motion day, in the order in which they appeared on the cancelled docket, and before any subsequently docketed cases.
3.3.  Unless otherwise directed by the Court, the following shall govern the docketing of motions: The Clerk shall keep a motion docket on which the Clerk shall docket all motions noticed for each on each motion day. All motions must be filed with the Clerk by the close of business seven days preceding the regular motion hour to be docketed for hearing on the motion hour. The Clerk shall close the docket for the next motion day at the close of business as hereinabove stated the rule means that if a motion hours is scheduled on a Friday, all motions to be heard must be filed by 4:00 P.M. on the Thursday of the week before.
3.4.  All motions must be filed and noticed for hearing only in the county where the underlying case is pending. Any exception shall be on an emergency basis only, and only by leave of the Court. 
3.5.  On regular motion days, cases which require hearings, will be recalled for hearing after the entire civil docket has been called or, if necessary, in the discretion of the Court, scheduled for a separate date and time for hearing.
3.6.  A party seeking a judgment by default shall file a written motion for such a judgment, a copy of which shall be delivered to the party against whom the judgment is sought at his last known address at least seven days prior to the hearing date for such motion. No fault judgment shall be granted except on motion day. If proper service has been made upon the parties, and the appropriate time has lapsed, no court appearance is necessary by the part seeking the default judgment. 
3.7.  At least once each year, as the Court may by order designate, the Clerk in each county, under the supervision of the Judge and in open Court, shall call the actions on the civil docket pending and undisposed of in which no steps or proceedings appear to have been taken within one year. Notice of all such “General Calls” of the docket shall be given at least thirty days prior to the general call, by posting a notice thereof in a conspicuous place in the Clerk's Office and by making available to all attorneys of record in each case to be called a copy of such notice. If none of the parties or their attorneys appear at the time and place set for the general call and show good cause why the action should be renoticed on the action docket, the Court may enter an order dismissing the action for want of prosecution. 
3.8.  A “Motion to Set for Trial”, “Motion for Mediation”, or similar motion filed after a “Notice to Dismiss for Lack of Prosecution” is given by the Clerk shall not constitute “good cause” to retain the action on the active docket. If, at the call, it is shown that the failure to take steps or conduct proceedings is NOT due to the Plaintiff's lack of reasonable diligence on his/her part nor otherwise the fault of Plaintiff, the action will hold its place on the docket.
3.9.  The Court, upon its own motion, will set all civil actions, other than collection or foreclosure proceedings, for a status conference within a reasonable period of time after filing of the complaint and service of summons. At the status conference, the Court will set discovery deadlines, requirements for filing a witness and exhibit list, and requirements for taking of evidentiary depositions, will order mediation, and will set a trial date. Pre-trial conferences will be held as a matter of discretion of the Court, at times and places to be determined by the Court.
3.10.  Motions will not be heard on the day of trial, except for extreme emergencies.
3.11.  All documents to be filed with the clerk's office much [must] bear the original signatures of all parties to the document. To illustrate, a document that is faxed to the clerk's office is not a document that bears original signatures that can be filed with the clerk. Such a document is not to be filed by the clerk.
Rule 4.  Procedures in Criminal Cases.
Text
4.1.  Regular criminal hearing days in each county of the Twenty-Fourth Judicial Circuit will be on that county's motion day as set out herein in Rule 3.
4.2.  The Criminal Docket will be called at 10:00 A.M.
4.3.  Both the Defendant and his/her attorney must be present at arraignment. If the Defendant is not represented by an attorney, the Court will, before the arraignment, appoint counsel to represent the Defendant at the arraignment. Unless specifically ordered by the Court, the attorney appearing with the Defendant for arraignment will represent the Defendant in all future stages of the proceedings. Counsel may not withdraw from representation of a Defendant in a criminal proceeding without permission of the Court for good cause shown.
4.4.  A Pre-trial conference shall be scheduled on each criminal case at arraignment. Pre-trials shall be conducted one month from arraignment at 1:00 P.M. on motion hour day.
4.5.  After the Pre-Trial date, a final “report date” will be scheduled in each county one (1) month after the Pre-Trial. The report date will be the deadline for entry of a guilty plea with a recommendation by the Commonwealth to the Court. Thereafter, a guilty plea entered by a Defendant will be a “blind plea” with no recommendation and subject to sentencing by the Court.
4.6.  The Commonwealth shall supply all Criminal Rules 6.22 and 7.24 discovery to the Defendant or Defendant's counsel at arraignment or within twenty (20) days thereafter. Additional discovery requests shall occur by motion as set out in Rule 4.7 below. 
4.7.  Motions by either the defendant or the Commonwealth in criminal cases may be brought on for hearing on the date of arraignment.
4.8.  Motions will not be heard on the day of trial, except for emergency matters.
Rule 5.  Mediation.
Text
5.1.  The Court may sua sponte, or upon motion of any party, refer any civil case to mediation except habeas corpus or election contest cases.
5.2.  The Court may, by appropriate Order, refer a case to mediation with or without the consent of the parties. The Court will give due regard to the representations of counsel as to the likelihood of mediation succeeding in a case.
5.3.  Cases shall be referred to a Court approved mediator. Preference is given to mediators who have been awarded mediation certification and/or who have substantial experience in mediation.
5.4.  Referral of a case to mediation shall not operate as a stay of the discovery process unless otherwise ordered by the Court or agreed to in writing by the parties.
5.5.  The parties shall contact the mediator within ten (10) days from the entry of the order to schedule a mediation conference.
5.6.  The parties and counsel of record who will try the case for any party must attend the mediation conference.
5.7.  The mediator may schedule such sessions as are necessary to complete the process, and the mediation shall continue until the parties have reached a settlement, until they are unwilling to proceed further, or until the mediator determines that further efforts would be futile.
5.8.  If a party fails to appear at a duly noticed mediation conference without good cause, the Court, upon motion shall impose sanctions, which may include an award of attorney fees and other costs against the party failing to appear. If a party to a mediation conference is a public entity, that party shall be deemed to appear at a mediation conference by the physical presence of a representative who either has full authority to negotiate, and settle the claim on behalf of the entity, or to negotiate on behalf of the entity, and to recommend settlement to the appropriate decision-making body of the entity. In all other cases, unless stipulated by the parties, a party is deemed to appear at a mediation conference if the following persons are physically present or immediately available by phone:
The party or representative other than the party's counsel of record having full authority to settle without further consultation; and
A representative of the insurance carrier for any insured party who is not such a carrier's outside counsel and who has full authority to settle without further consultation.
5.9.  Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications are confidential and shall not be disclosed. They are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding. No part of the mediation proceedings shall be considered a public record. However, there is no confidentiality and no restriction on disclosure under this rule to the extent that:
 	1)  All parties consent in writing to disclosure; or
 	2)  The mediation communications were made in furtherance of the commission of a crime or fraud or as part of a plan to commit a crime or fraud.
 	3)  The document signed by the parties at the mediation which purports to settle the litigation between the parties, to the extent necessary to compel a party to settle under the terms of the mediation agreement.
5.10.  At the conclusion of the mediation conference(s), the mediator will report to the Court in writing the fact the mediation process has ended and the results of the mediation efforts, the report to include the style of the case and the county in which the case is filed.
Rule 6.  Grand Juries.
Text
6.1.  There shall be empanelled in each county of the Circuit a grand jury. The grand jury of each county shall meet monthly at such other time as may be directed by the Court.
6.2.  The Chief Circuit Judge may summon for cause a special grand jury to deal with a situation requiring lengthy investigation, which cannot be handled during the term of the regular grand jury.
6.3.  When a grand jury is empanelled, at sixteen (16) persons shall be selected to serve as grand jurors. Jurors other than the first twelve so selected, qualified, and sworn shall serve as alternate grand jurors.
6.4.  Upon return of indictments, the presiding Judge shall deliver the same to the Clerk, who shall prepare arrest warrants or summons for the Defendant(s) named in each indictment and, in turn, deliver the warrants to the Judge for signature.
6.5.  For purposes of case management, an indictment(s) for two (2) or more Defendants on charges growing out of the same or similar alleged facts, shall be maintained by the Clerk in a separate file for each separate Defendant.

ADDENDUM
Text
Commonwealth of Kentucky 24th Judicial Circuit Johnson Circuit Court Lawrence Circuit Court Martin Circuit Court
CLASS D FELONY PRETRIAL DIVERSION PROTOCOL
1.  Definition: 
Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, subject to certain conditions, for a period of time not to exceed five (5) years subject to certain conditions established by the Court.
2.  Persons Eligible: 
 	A)  Any person charged with a Class D felony, who has not had a felony conviction within the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion.
 	B)  The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. Alford , before becoming eligible for pretrial diversion.
 	C)  Persons eligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	D)  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8) and KRS 189A.120(2), shall be ineligible for this program.
 	E)  No person shall be eligible for this program more than once in any five (5) year period.
3.  Procedure: 
 	A)  After indictment in circuit court, and no later than the “Report Date”, any person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of a pretrial diversion Order.
 	B)  In applying for pretrial diversion, counsel for the Defendant must state, and the Defendant must agree on the record, in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
 	C)  The Commonwealth shall make a written recommendation to the Court in response to each application. KRS 533.250(2).
 	D)  Before making a recommendation to the Court, the Commonwealth shall:
 		1)  Have a criminal record check made by telephone Pretrial Services at AOC at 1-800-928-2350, or faxing the request to (502)573-1669. {DO NOT send requests to the local Pretrial Services Officer or Courtnet Check!}
 		2)  Make a good faith effort to interview and seek input from the victim and/or victims family and advise them of the time, date and place the motion will be heard by the Court; and
 		3)  When diversion is recommended, the Commonwealth must make written recommendations to the Court of conditions for the pretrial diversion as well as the appropriate sentence to be imposed if the diversion agreement is unsuccessful. KRS 533.252(3).
NOTE:   [The Commonwealth will be bound by its recommendation. In the event diversion is unsuccessful, the Commonwealth will not be permitted to argue for a sentence in excess of the original recommendation. Moreover, the Court cannot impose a sentence greater than the recommendation without first allowing the defendant the opportunity to withdraw the plea.]
4.  Order of Pretrial Diversion: 
 	A)  The Court may, in its discretion, order a pre-sentencing investigation by the Department of Corrections prior to the granting of an order for pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate. AOC Form 346 styled, “Order Granting Pretrial Diversion of a Class D Felony”, may be utilized by the Court.
 	B)  The Order of Diversion shall include:
 		1)  Restitution, if applicable. [Made mandatory by KRS 533.254 where victim has suffered monetary damage.]
 		2)  Whether the diversion shall be supervised or unsupervised (and include supervision fees, if applicable).
 		3)  Duration of the diversion.
 		4)  Require Defendant to obey all rules and regulations imposed by Probation & Parole.
 		5)  As required by KRS 533.030(1) [conditions of probation-restitution], direct the Defendant not to commit any offense during the period of the pretrial diversion. Specifically, direct the Defendant to comply with any other provision of KRS 533.030 or any other condition the Court deems appropriate.
 		6)  That the Defendant remain drug and alcohol free and be subject to random testing.
 		7)  That the Defendant have no violation of the Penal Code or the Controlled Substances Act.
 		8)  That the Defendant possess no firearm or any other deadly weapon.
 		9)  Such other terms and conditions as the Court shall deem appropriate, including, but not limited to, public service work and touring of a facility.
 	C)  Duration of the pretrial diversion shall not exceed five (5) years without agreement of the Defendant. Duration of the diversion agreement shall not be less than the time required to make restitution in full.
 	D)  The Defendant's bond, if any has been posted, shall remain on deposit with the Court pending successful completion of the pretrial diversion agreement.
5.  Voiding a Diversion Order: 
 	A)  After a hearing, with notice to the Commonwealth and the Defendant, the Court may void a person's participation in pretrial diversion upon a showing of failure to comply with the conditions of diversion or failure to make satisfactory progress. [AOC Form 347, styled Order Voiding Pretrial Diversion of a Class D Felony, is available for this purpose.]
 	B)  If an order of pretrial diversion is voided, the Defendant shall be sentenced according to law, based on his or her prior plea of guilty/plea pursuant to North Carolina v. Alford . [NOTE: When revocation is ordered, a full updated PSI will be ordered and a sentencing hearing must be scheduled.]
 	C)  1)  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing applies to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are applicable in miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding and therefore the Rules of Evidence are inapplicable to such hearings.
 		2)  Upon affidavit or other sworn statement from a Probation and Parole Officer or the Commonwealth, the Court may, in its discretion, issue a bench warrant for the arrest and detention of the Defendant pending the hearing contemplated in § 5(A) above.
6.  Completion of Diversion Program: 
If the Defendant successfully completes the provisions of the pretrial diversion agreement, the charges against the Defendant shall be dismissed. [NOTE: The successful completion of a diversion contract does not result in automatic expungement of a criminal charge under KRS 431.076.]
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 24th JUDICIAL CIRCUIT MODEL TIME-SHARING/VISITATION GUIDELINES 
Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the 24th Judicial Circuit, Johnson., Lawrence, and Martin Counties, Family Court Division. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr), and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative 24th Circuit Family Court Rules. All previous rules are hereby RESCINDED.
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These Rules shall be cited as 24FCRPP.
104.  Holidays.
Text
Holiday schedules shall be consistent with the Circuit Court Clerk's Holiday schedule in the respective counties in the 24th Judicial Circuit, Family Court Division.
Rule 2.  Court Scheduling / Motion Hour / Procedures For Filing.
201.  Regular Motion Hour Schedule.
Text
A.  24th CIRCUIT FAMILY COURT MONTHLY SCHEDULE
 Monday   Lawrence County 1st & 3rd 9:00 a.m. Motion Hour/Paternity/Child Support 2nd & 4th All Day Case Management Conferences Hearings Tuesday   Johnson County 2nd & 4th 9:00 a.m. Motion Hour 10:00 a.m. Case Management Conferences 11:00 a.m. Child Support & Paternity Wednesday   Martin County 1st & 3rd 9:00 a.m. Motion Hour/Paternity/Child Support  2nd & 4th All Day Case Management Conferences Hearings Thursday   Johnson County Final/Evidentiary Hearings/TPR & Adoption Hearings Johnson County Friday Final/Evidentiary Hearings/TPR & Adoption Hearings Johnson, Lawrence & Martin Counties
Click to view table.
B.  Pursuant to FCRPP 2(6), no matter shall be scheduled for Final Hearing until a Case Management Conference or Mediation has been held unless otherwise ordered by the Court. All parties shall submit Financial Disclosure Statements on the appropriate AOC forms prior to the Case Management Conference, if applicable. Each party shall make a good faith effort at settlement at the Case Management Conference. The Attorneys or parties, if pro se litigants, shall identify any Expert Witnesses they intend to call to testify at the Final Hearing prior to or at the Case Management Conference and shall also produce a Preliminary or Final Report from said expert prior to or at the Case Management Conference. The Attorneys or parties, if pro se litigants, shall also produce any documents they intend to submit as Exhibits at the Final Hearing prior to or at the Case Management Conference.
C.  A party's Preliminary Disclosure Statement may also be adopted as his/her Final Disclosure Statement if there have been no changes and the Court has been given notice thereof.
D.  Status Quo Orders may be entered on the AOC-237 form upon Motion of any party with Notice and opportunity to be heard by the opposing part(ies).
E.  All Motions filed must have original signatures, except when submitted by the Judge for filing.
F.  Attorneys or parties may file a Motion to Submit a dissolution matter for Final Decree, and submit same directly to the Judge for approval by the Court off-docket, which shall contain executed Notices and Waivers of Hearings and/or Financial Disclosure Statements along with a Settlement Agreement and Jurisdictional Deposition.
202.  Exceptions to Regular Motion Hour Schedule.
Text
There will be no Motion Hour during any scheduled Judicial College or the Kentucky Bar Association Annual Meeting. If the courthouse is closed for any reason, i.e. , Holiday, inclement weather, or the unavailability of the Family Court Judge, then all Motions shall be passed to the next regularly scheduled Motion Hour in that respective county.
203.  Deadline for Serving and Filing Motions.
Text
Motions to be placed on the Motion Docket shall be filed in the county of the proceeding and shall be filed in the Office of the Circuit Court Clerk in that county by the close of business no later than seven (7) days prior to the scheduled Motion Hour. Motion Hour in Lawrence County  is scheduled on the first and third Monday of each month, and any Motions shall be filed by 4:00 pm on the preceding Monday. Motion Hour in Johnson County  is scheduled on the second and fourth Tuesday of each month, and any Motions shall be filed by 4:00 pm on the preceding Tuesday. Motion Hour in Martin County  is scheduled on the first and third Wednesday of each month, and any Motions shall be filed by 4:00 pm on the preceding Wednesday. If the filing deadline falls on a Holiday or a day when the Circuit Court Clerk's Office in that respective county is closed, then all Motions must be filed by the close of the next business day.
Rule 3.  Adoptions/Termination of Parental Rights.
301.  Temporary Custody Order.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED and not opened for inspection by persons other than the parties to such proceedings and their counsel.
302.  Termination Proceedings.
Text
Termination Proceedings involving two (2) or more children with the same parent(s) whose rights are subject to termination must proceed by separate Petitions for each child, but may be consolidated for Hearing purposes only if so ordered by the Court.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol as approved by all Judges in the 24th Judicial Circuit and District and the Chief Justice of the Kentucky Supreme Court is attached hereto as Appendix A and is incorporated by reference herein.
Rule 5.  Paternity.
501.  Motion Practice.
Text
All matters relating to UIFSA Registration for Enforcement Only of a Foreign Support Order shall be heard on the 24th Circuit Family Court's Motion docket in the respective county. This includes, but is not limited to., contempt proceedings in such actions.
502.  Pretrial Procedures.
Text
Nothing in this Rule shall prohibit the parties from entering into an Agreed Judgment of Paternity and Order of Support and filing same for approval by the Court off-docket, unless the Cabinet for Health and Family Services is a party and/or providing benefits, and if so, the Cabinet shall be notified prior to submitting the Order to the Court.
503.  Guardians ad Litem appointed for actions filed pursuant to KRS 406.
Text
1.  In order to be appointed as a Guardian ad Litem, any licensed attorney in good standing with the Kentucky Bar Association may be appointed if that attorney has completed AOC approved Guardian Ad Litem training. The appointment is to be made and compensation paid according to the Statute, Case Law, or Civil Rule authorizing the appointment.
2.  Motions for compensation shall be accompanied by an Affidavit stating:
 	a.  The statutory basis for the appointment;
 	b.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	c.  That the action or proceeding has been concluded.
3.  Guardians ad Litem appointed to represent unmarried infants., persons of unsound mind., or adult prisoners shall notify the Respondent of his/her appointment as their Guardian ad Litem, and inform the Respondent of the nature of the proceeding and of the Respondent's right to have genetic testing conducted, if applicable.
4.  Within sixty (60) days of the appointment., the Guardian ad Litem shall file an Answer on behalf of the Respondent or a Report stating that., after careful examination of the case, he/she is unable to present a defense on their behalf.
5.  The failure of the Guardian ad Litem to file an Answer or Report within sixty (60) days of his/her appointment may result in sanctions being imposed against the attorney, including removal from the 24th Circuit Family Court Guardian Ad Litem appointment list.
504.  Reopening Fee.
Text
Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions filed in cases brought pursuant to Title IV-0 of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-0 but subsequent motions regarding child support, child custody or visitation are brought by a private attorney or are filed by a pro se litigant rather than by Title IV-0 counsel, the fee shall be charged unless the motion is brought in forma pauperis.
505.  Permission to Review and Copy Paternity Case Files.
Text
A.  Upon receipt by the respective 24th Circuit Court Clerk's offices of an attorney's statement seeking permission to review and copy a paternity case file OR upon receipt of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to their representation in that action only , the Clerk's office shall grant the attorney access to such a file.
B.  Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a Statement that the Order of Judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse, as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-cIient privilege.
506.  Access to Paternity Cases for Attorneys and Guardians ad Litem Representing Incarcerated Parents.
Text
The 24th Circuit Court Clerk's offices shall allow attorneys and Guardians ad Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
Rule 6.  Dependency Neglect and Abuse Cases.
601.  Juvenile Dependency, Neglect and Abuse Calendar.
Text

   Monday   Lawrence County 2nd &4th 9:00 a.m. Juvenile Status Offenses 9:15 a.m. Juvenile Dependency, Neglect & Abuse   Tuesday   Johnson County 1st & 3rd 9:00 a.m. Juvenile Status Offenses 9:15 a.m. Juvenile Dependency, Neglect & Abuse   Wednesday   Martin County 2nd &4th 9:00 a.m. Juvenile Status Offenses 9:15 a.m. Juvenile Dependency, Neglect & Abuse
Click to view table.
602.  Procedure for Emergency Custody Orders.
Text
In the 24th Judicial Circuit, the following procedures shall be followed to obtain an Emergency Custody Order as set forth in FCRPP 19:
 	A.  Any interested party seeking an Emergency Custody Order must file a petition with the Family Court and may contact the Cabinet for Health and Family Services in their respective county as set forth below.
Johnson County
Cabinet for Health and Family Services
205 Main Street, Suite 2
Paintsville, Kentucky, 41240
From 8:00 am until 4:30 pm, call (606)-788-7100
After hours and on weekends and Holidays, call 877-597-2331 or Law Enforcement Agencies
Lawrence County
Cabinet for Health and Family Services
180 Bulldog Lane, Suite 2
Louisa, Kentucky, 41230
From 8:00 am until 4:30 pm, call (606)-638-4360
After hours and on weekends and Holidays, call Law Enforcement Agencies
Martin County
Cabinet for Health and Family Services
104 East Main Street, Suite 2
Inez, Kentucky, 41224
From 8:00 am until 4:30 pm, call (606) 298-7633
After hours and on weekends and Holidays, call Law Enforcement Agencies
 	B.  The original Emergency Custody Order shall be filed with the appropriate 24th Circuit Court Clerk's office upon execution by a Judge or at 8:00 am on the next business day if the respective Clerk's office is closed in compliance with FCRPP 19(1).
 	C.  After hours and on weekends and Holidays, the Cabinet for Health and Family Services or other interested person shall contact the appropriate Family Court Judge, Trial Commissioner, or on-call District Judge to obtain an Emergency Custody Order. The Cabinet for Health and Family Services or the other interested person shall file the original Emergency Custody Order with the appropriate 24th Circuit Court Clerk's office at 8:00 am on the next business day.
 	D.  Law Enforcement may take a child into protective custody for up to twelve (12) hours pursuant to KRS 620.040 (5)(c) pending the issuance of an Emergency Custody Order.
603.  Juvenile Petitions.
Text
A.  All Juvenile petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the respective County Attorney's office who shall check the petition for legal sufficiency prior to its filing. If the petition is rejected by the county attorney, then it may be filed by the interested party and submitted to the Family Court Judge for a determination of its legal sufficiency.
B.  Any Petition filed with the Court shall comply with the following conditions:
 	1.  Citations to specific Statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and their address(es). The Petitioner shall make diligent efforts to locate the child's parents, including but not limited to, initiating contact with the Child Support Division of the respective County Attorney's offices.
604.  The Effects of Service on Only One Parent or Persons Exercising Custodial Control or Supervision.
Text
The Judge may permit the Temporary Removal Hearing, the Adjudication Hearing and the Disposition Hearing to go forward when the non-custodial parent has not been served, in accordance with FCRPP 18(1), if it is established on the record that Petitioner has made diligent efforts to serve all other parties, including initiating contact with the Child Support Division of the County Attorney's office, in an attempt to locate any absent parent and  that parent is not the named perpetrator of the alleged neglect or abuse. The Petitioner shall make continuing diligent efforts after each hearing to locate and notify all persons who have not yet been served.
605.  Time for Temporary Removal Hearing.
Text
The Temporary Removal Hearing shall be scheduled on the Juvenile Dependency, Neglect and Abuse Docket of the Family Court Division if that docket will be called within 72 hours, excluding weekends and Holidays, of the issuance of the Emergency Custody Order. If the docket will not be called within 72 hours of the issuance of the Emergency Custody Order, then the Temporary Removal Hearing will be scheduled for an emergency hearing by the Judge within 72 hours of the issuance of the Emergency Custody Order.
606.  Guardians ad Litem and Parent Attorneys.
Text
The Court shall appoint a Guardian ad Litem for the minor child, and an attorney for any named party upon their request and upon execution of a DNA 11, Financial Statement, Affidavit of Indigence and Request for Counsel form.
607.  Duty of Guardians ad Litem and Parent Attorneys to Continue.
Text
After a Guardian ad Litem or parent attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, and abuse action, and termination of parental rights and adoption proceedings, if applicable.
608.  Records and Transcripts.
Text
A videotaped record of all proceedings shall be kept and copies shall be made available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
609.  Dispositional Hearing.
Text
At the Dispositional Hearing, CHFS shall also provide the court with the information required pursuant to FCRPP 28 by completing Form DNA 12 and submitting same to the Court 72 hours preceding the Court date. The Case Plan executed by the CHFS and the parties shall also be filed with the Court prior to the Disposition Hearing.
610.  Permanency Hearing/Review.
Text
At the Permanency Hearing/Review, CHFS shall complete a Permanency Hearing Report Outline, pursuant to the attached document which is incorporated by reference herein, and submit same to the Court 72 hours preceding the Court date.
611.  Notice to Foster Parents.
Text
All foster parents shall receive Notice of all hearings scheduled by the Court and shall be given the right to be heard at all hearings.
612.  Access to Records.
Text
The Guardian ad Litem and attorneys for any party to a juvenile action shall have access to the Cabinet for Health and Family Services' records and files for reasons relating to their representation in that action only, which information shall otherwise remain confidential and may not be used by the attorney or party for any other purpose.
Rule 7.  Domestic Relations Practice.
701.  Time-Sharing / Visitation Guidelines.
Text
The Time-sharing / Visitation Guidelines are attached as Appendix B and are incorporated by reference herein and may be used by the parties and the Court subject to the specific facts of the case.
702.  Mediation.
Text
A.  If ordered by the court pursuant to FCRPP 2(6), the parties shall engage in non-binding mediation unless the exceptions provided under KRS 403.036 apply.
B.  Requirements for Property Mediation
The parties shall exchange and provide to the Mediator, in no less than five (5) working days prior to the mediation conference, the following:
 		a.  Their respective Financial Disclosure Statements including any changes thereto;
 		b.  Copies of all documents supporting their valuation of the parties' assets;
 		c.  Copies of all documents verifying monthly payments and outstanding balances on all the parties' debts; and
 		d.  All information and copies of all documents requested by the Mediator prior to the mediation conference.
C.  Qualifications for Court Approved Mediators
All mediators in the 24th Circuit Family Court shall be approved by the Kentucky Administrative Office of the Courts prior to being appointed.
D.  Disqualification of a Mediator
Any party may move the Court to disqualify a Mediator. Mediators have a duty to disclose any fact bearing on their qualifications, including any fact which would be grounds for disqualification of a Judge. If the Court rules that a Mediator is disqualified, an Order shall be entered setting forth the name of a qualified replacement. Nothing in this provision shall limit the discretion of a Mediator to refuse any assignment. A Mediator may elect to decline to act as the Mediator, which is final upon written notification to the parties and the Court.
E.  Adjournment
The Mediator may suspend or terminate mediation whenever, in the opinion of the Mediator, the matter is not appropriate for further mediation or at the request of either party.
F.  Counsel
The parties shall attend the mediation conference and shall appear promptly at the time and location for the scheduled mediation conference. The Attorneys for each party may attend and participate, subject to their defined roles as set by the Mediator, and shall at all times, be permitted to privately communicate with their respective clients.
G.  Compensation of Mediator
The Mediator shall be compensated at the rate agreed upon by the Mediator and the parties. The Mediator's fee may include, but is not limited to:
 		a.  Mediation sessions;
 		b.  Preparation for sessions;
 		c.  Travel time;
 		d.  Postponement or cancellation of mediation sessions by the parties and the circumstances under which such charges will normally be assessed or waived; and
 		e.  Preparation of the parties' written mediation agreement if prepared by the Mediator.
H.  Completion of Mediation
 	1.  At the conclusion of mediation, the Mediator shall file a Report with the Court within thirty (30) days as to the outcome of the mediation, (i.e., full agreement, partial agreement or mediation terminated). Termination or non-agreement shall be without prejudice to either party.
 	2.  Court shall retain final authority to accept, modify, or reject any mediation agreement.
 	3.  The attorneys and pro se litigants, shall have the affirmative duty to' contact the court's secretary and remand any pending hearings concerning resolved issues.
I.  Confidentiality
 	1.  Mediation proceedings shall be held in private and all communications, verbal or written, made in the proceedings shall be confidential. The same protection shall be given to communications between the parties in the presence of the Mediator. The only exception to this Rule is that the Mediator shall be responsible for reporting abuse according to KRS 209.030, KRS 209A.030 and KRS 620.030.
 	2.  All conduct and communications made during a mediation conference shall be treated as settlement negotiations and shall be governed by KRE 408.
 	3.  Mediators shall not be subpoenaed regarding the disclosure of any matter discussed during the mediation which is considered confidential. This privilege and immunity resides with the Mediator and may not be waived by the parties or their attorneys.
Rule 8.  Status Offenses.
801.  Juvenile Status Offenses Monthly Schedule
Text

 Monday    Lawrence County 2nd & 4th 9:00 a.m. Juvenile Status Offenses 9:15 a.m. Juvenile Dependency, Neglect & Abuse Tuesday  Johnson County 1st & 3rd 9:00 a.m. Juvenile Status Offenses 9:15 a.m. Juvenile Dependency, Neglect & Abuse Wednesday  Martin County 2nd & 4th 9:00 a.m. Juvenile Status Offenses 9:15 a.m. Juvenile Dependency, Neglect & Abuse
Click to view table.
802.  Juvenile Status Offense Proceedings.
Text
If the 24th Circuit Family Court has a pending Juvenile Status proceeding and there is also a 24th Circuit District Court proceeding pending regarding the same Juvenile, then the 24th Circuit Family Court shall defer to the 24th Circuit District Court for Disposition of all matters in the Juvenile Status proceeding.
803.  Juvenile Status Offender Orders.
Text
If a Status Offender Order (JV 36) has been entered and has expired pursuant to the original order (after one (1) year) then no Pre-trial diversion efforts will be required upon a new violation and prior to a new Petition being filed within a one (1) year period after the expiration of the Status Offender Order (JV 36).
Rule 9.  Miscellaneous.
901.  Identification of Counselor Party Required.
Text
Every pleading., motion and any other paper filed in the record by an attorney or a party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
902.  Protection of Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in Paragraph B below, where personal identifiers are required by Statute or contained in other documents or exhibits filed with the Court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and by filing an unredacted copy in a marked and sealed envelope. The Clerk of the Court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, the Judge of the Court or other authorized Court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific order(s) of the Court.
B.  As used in this section, “personal identifier ” means a Social Security number, tax-payer identification number, date of birth, or financial account number.
C.  Pleadings, documents, or exhibits filed in actions deemed confidential by Statute need not be redacted and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045, and KRS 625.108.
903.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 17, the 24th Circuit Court Clerk's offices shall not release any Family Division video of in-chamber interviews with a child without a specific written Order of the Family Court Judge. An individual requesting such an Order must provide the Family Court Judge with a written explanation of the reason for the request and specifically indicate the portion of the video record being requested and proposed use thereof.
904.  Requests for Confidential Video Records.
Text
The 24th Circuit Court Clerk's offices shall not release any copies of Family Court confidential video records without a specific written Order from the presiding Family Court Judge. An individual requesting such an Order must file a written motion, with Notice to all parties, including the child's Guardian ad Litem, if any, and set forth the reason for the request and proposed use thereof. Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.

Appendix A
Text
Twenty-Four Hour Accessibility To Protective Orders And  Local Joint Jurisdiction Protocol  24th Judicial Circuit And District Johnson, Lawrence & Martin Counties (As amended effective February 20, 2017)
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Processing Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter in that Circuit. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours: The appropriate Circuit Court Clerk' s office or any law enforcement officer.
Johnson County:  Any person seeking relief through the provision of a protective order and meeting the criteria as set forth by Statute can obtain a Domestic Violence Petition or Interpersonal Protective Petition by contacting the Johnson Circuit Clerk's office or the Domestic Violence Advocate's office during regular business hours 8:00 am – 4:00 pm, Monday through Friday.
Lawrence County:  Any person seeking relief through the provision of a protective order and meeting the criteria as set forth by Statute can obtain a Domestic Violence Petition or Interpersonal Protective Petition by contacting the Lawrence Circuit Clerk's office during regular business hours 8:30 am – 4:00 pm, Monday through Friday, and 8:30 am – 12:00 pm on the first and last Saturdays of each month.
Martin County:  Any person seeking relief through the provision of a protective order and meeting the criteria as set forth by Statute can obtain a Domestic Violence Petition or Interpersonal Protective Petition by contacting the Martin Circuit Clerk's office during regular business hours 8:00 am – 4:00 pm, Monday through Friday, and on the 1st and 3rd Thursdays of each month until 7:00 pm.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Johnson County:  After regular office hours (4:00 pm – 8:00 am) and on weekends and Holidays, a Domestic Violence Petition or Interpersonal Protective Petition can be obtained through the Johnson County Sheriff's Department, Paintsville City Police, Kentucky State Police, 911 Dispatch, the Johnson County Cabinet for Health and Family Services or the Domestic Violence Advocate's office.
Lawrence County:  After regular office hours (4:00 pm – 8:30 am) and on weekends and Holidays, a Domestic Violence Petition or Interpersonal Protective Petition can be obtained through the Lawrence County Sheriff's Department, Louisa City Police, Kentucky State Police, 911 Dispatch or the Lawrence County Cabinet for Health and Family Services.
Martin County:  After regular office hours (4:00 pm – 8:00 am) and on weekends and Holidays, a Domestic Violence Petition or Interpersonal Protective Petition can be obtained through the Martin County Sheriff's Department, Inez City Police, Kentucky State Police, 911 Dispatch or the Martin County Cabinet for Health and Family Services.
 		C.  Upon receipt of a Petition and Affidavit for an Emergency Protective Order  (EPO) during  regular business hours, the authorized agency/officer shall present the petition to the following: Family Court Judge, Trial Commissioner (Lawrence and Martin counties only), then the on-call District Judge, then the off-call District Judge or Circuit Judge, in that order of availability. The Chief District Judge may appoint the Trial Commissioners for Johnson County in the event of unavailability of a Judge.
Upon receipt of a Petition and Affidavit for an Interpersonal Protective Order  (IPO) during regular business hours, the authorized agency/officer shall present the petition to the following: the on-call District Court Judge, Trial Commissioner (Lawrence and Martin counties only), Family Court Judge, or off-call District Judge or Circuit Judge, in that order of availability. The Chief District Judge may appoint the Trial Commissioners for Johnson County in the event of unavailability of a Judge.
 		D.  Upon receipt of a Petition and Affidavit for an Emergency Protective Order  (EPO) or Interpersonal Protective Order  IPO)after regular business hours, the authorized agency/officer shall present the petition to: the on-call Judge (Trial Commissioners in Lawrence and Martin Counties). An on-call schedule shall be prepared (by agreement of the Family and District Court Judges with an equal rotation) prior to each month and distributed to the appropriate agencies. The Chief District Judge may appoint the Trial Commissioners for Johnson County in the event of unavailability of a Judge.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for hearings on protective orders is as follows:
EMERGENCY PROTECTIVE ORDERS (EPO)
Johnson County:  Johnson County: Domestic Violence Court cases are scheduled to be called on the 2nd and 3rd Tuesdays of each month at 9:00 a.m. in the Johnson Family Courtroom.
Lawrence County:  Domestic Violence Court cases are scheduled to be called on the 2nd and 4th Mondays of each month at 9:00 a.m. in the Lawrence Family Courtroom. 
Martin County:  Domestic Violence Court cases are scheduled to be called on the 2nd and 4th Wednesdays of each month at 9:00 a.m. in the Martin Circuit Courtroom. 
INTERPERSONAL PROTECTIVE ORDERS (IPO)
Johnson County:  Interpersonal Protective Order cases are scheduled to be called on the 1st, 2nd, 3rd and 4th Monday of each month at 1:00 p.m. in the Johnson District Courtroom.
Lawrence County:  Interpersonal Protective Order cases are scheduled to be called on the 1st, 2nd, 3rd and 4th Tuesday of each month at 11:00 a.m. in the Lawrence District Courtroom.
Martin County:  Interpersonal Protective Order cases are scheduled to be called on the 1st, 2nd, 3rd and 4th Monday of each month at 1:00 p.m. in the Martin District Courtroom.
 		 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing Judge shall re-issue a summons until t he matter may be heard by the receiving Judge.
 		IV.  Contempt Proceedings 
 		 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		 	B.  Petitioners seeking to initiate contempt proceedings should contact: The County Attorney or Assistant County Attorney. If the County Attorney believes contempt proceedings through the Family Court are more appropriate, the Petitioner will be directed to the Circuit Court Clerk's office to file an Affidavit.
 		 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.

Appendix B

24th JUDICIAL CIRCUIT MODEL TIME-SHARING/VISITATION GUIDELINES
Text
The following schedules are suggested as Guidelines for the parents and the Court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the Court in establishing a time-sharing/visitation schedule and the final schedule established by the Court or agreed to by the parents mayor may not be what these Guidelines suggest.
 	1.  The time-sharing/visitation schedule set by the Court for holidays and school breaks shall control over regularly scheduled time-sharing/visitation times, even if this allows more or less time-sharing/visitation periods.
 	2.  The non-residential parent exercising time-sharing/visitation shall be responsible for timely picking up the child(ren) at the beginning of the time-sharing/visitation period and returning the child(ren) in a timely manner at the end of the time-sharing/visitation period unless otherwise agreed by the parties or ordered by the Court.
 	3.  All times in the time-sharing/visitation schedule shall be set in the time zone where the child primarily resides.
 	4.  For time-sharing/visitation times pertaining to school holidays, whether in a formal school or home-school, the school holidays where the child(ren) primarily reside shall apply.
 	5.  Each parent shall provide to the other parent contact numbers and addresses (unless a Domestic Violence Order is in effect) where the child(ren) can be located.
 	6.  The non-residential parent exercising time-sharing/visitation shall be given a minimum of every other weekend as time-sharing/visitation time with the child(ren), and one midweek evening or overnight time-sharing/visitation during the week in which timesharing/ visitation is not scheduled for the following weekend, as set forth below. This time-Sharing/visitation period shall begin on Friday at 6:00 p.m. and shall conclude on Sunday at 6:00 p.m. every other weekend. The time-sharing/visitation period for midweek shall be on Thursday night, unless otherwise agreed by the parties or ordered by the Court. If the child(ren) are of school age, then the non-custodial parent shall pick the child(ren) up from school on Thursday and take the child(ren) back to school the next morning. If school is not in session, then the time-Sharing/visitation period shall be from 4:00 p.m. on Thursday until 4:00 p.m. on Friday unless otherwise agreed by the parties or ordered by the Court. If the child(ren) are not  of school age, then the Thursday timesharing visitation shall be from 4:00 p.m. until 8:00 p.m.
 	7.  If the parties cannot agree on a particular exchange point for time-sharing/visitation, then the exchange point shall be at the local Sheriffs Department where the child(ren) primarily reside unless otherwise agreed by the parties or ordered by the Court.
 	8.  The non-residential parent having time-sharing/visitation shall be responsible for delivering the child(ren) to school, child care, and their extra-curricular activities such as athletic events and dance classes, etc., as agreed by the parties or ordered by the Court, during their time-sharing/visitation period.
 	9.  Holidays
If a Holiday is celebrated on the Monday following a non-residential parent's regularly scheduled time-sharing/visitation, then the non-residential parent shall be permitted to extend time-sharing/visitation until 6:00 p.m. on the Holiday if it is that parent's scheduled Holiday time, unless the parties otherwise agree.
 		A)  The NON-RESIDENTIAL PARENT shall have time-sharing/visitation with the minor child(ren) scheduled as follows:
 		 	1)  Martin Luther King Jr., Easter, and Memorial Day an odd-numbered years; and New Years' Day, July 4th, and Labor Day an even-numbered years, from 8:00a.m. until 6:00p.m.;
 		 	2)  Thanksgiving: from 6:00 p.m. the day school ends until 9:00 a.m. on Thanksgiving Day an even-numbered years; and from 9:00 a.m. on Thanksgiving Day until the following Sunday at 6:00 p.m. on odd-numbered years;
 		 	3)  Christmas/Winter Break: from 6:00 p.m. the day schools ends until 9:00 p.m. on Christmas Eve on odd-numbered years; and from 9:00 p.m. on Christmas Eve until 6:00 p.m. on New Year's Eve on even-numbered years.
 		 	4)  Halloween Trick O' Treat: for one night only, from 5:00 p.m. until 9:00 p.m., and the specific night shall be as agreed by the parties or as ordered by the Court; and
 		 	5)  Holidays not listed that are of special interest to the family shall be assigned to the non-residential parent in time amounts similar to those listed above, and these Holidays must be identified to the Court by the parties prior to scheduling same.
 		B)  Holiday time not scheduled above to the non-residential parent exercising time-sharing/visitation shall be with the primary residential parent.
 		C)  Mother's Day and Father's Day shall be spent with the appropriate parent from 8:00 a.m. until 6:00 p.m regardless of any conflict with the weekend schedule.
 		D)  Fall Break or Spring Break, as allowed by the child(ren)'s school calendar, shall be alternated, and the non-residential parent shall receive timesharing/ visitation with the minor child(ren) during the first scheduled break following the Court's Order of visitation from 6:00 p.m. the day school ends until 6:00 p.m. the following Friday. If the school break is shorter than one week due to the school schedule, the parent with whom the child(ren) primarily reside shall be scheduled for the first half of the break and the other parent shall be scheduled for the last half of the break. Further, the exchange of the child(ren) shall be at 6:00 p.m. on the middle day of the entire break period and at 6:00 p.m. on the day of return only if the school break is shorter than one week. If no Fall Break or Spring Break is taken by the school, then this provision shall not be enforceable for that particular break.
 		E)  Summer Break: The non-residential parent shall receive timesharing/ visitation for a minimum of two periods of two consecutive weeks (or of four consecutive weeks if agreed by the parties) during the months of June and July. This shall supercede any weekend or mid-week visitation which shall not be enforceable during the months of June and July only. The nonresidential parent shall submit in writing the time periods that he/she desires to the primary residential parent before the end of the child(ren)s' school year, or at least thirty (30) days in advance of the requested time. If a child must attend summer school in order to pass to the next grade, then the Summer Break timesharing/ visitation period shall not prevent the child's attendance at summer school.
 		F)  Birthdays: Unless the child's birthday or the non-residential parent's birthday falls on the non-residential parent's regularly scheduled timesharing/ visitation day, the non-residential parent shall be scheduled for birthday time with the child from 5:00 p.m. until 8:00 p.m. on the child's birthday and from 5:00 p.m. until 8:00 p.m. on the non-residential parent's birthday. If it is a regularly scheduled time-sharing/visitation day of the non-residential parent's, then the residential parent shall have birthday time with the child from 5:00 p.m. until 8:00 p.m. on the child's birthday and from 5:00 p.m. until 8:00 p.m. on the primary residential parent's birthday.
 	10.  Waiting/Tardiness/Cancellations
 		A)  In the event either parent will be more than 30 minutes late, due to reasonable and unforeseen circumstances, to pick up the child(ren), he or she shall provide direct notice to the other parent or the designated third party, and make suitable arrangements for exchange of the child(ren).
 		B)  If time-sharing/visitation is missed through no fault of the parent and reasonable notice has been given, then that time shall be made up within thirty (30) days unless otherwise ordered by the Court.
 		C)  If a child is ill to the extent that he/she is unable to have time-sharing/visitation with the non-residential parent as scheduled, then the primary residential parent shall give 24-hours notice thereof, if possible, and the time-sharing/ visitation shall be rescheduled as soon as possible and no later than thirty (30) days thereafter unless otherwise ordered by the Court.
 	11.  Transportation: The parents shall transport the child(ren) in a safe manner, which includes utilizing the appropriate child restraint systems and not driving under the influence of intoxicants.

Local Rules — Twenty-Fourth Judicial District  Johnson County
Rule 101.  [Sessions.] 
Rule 102.  [Dates Court Not in Session.] 
Rule 103.  [Session Location.] 
Rule 104.  [Session Times.] 
Rule 105.  [Docket Assignment.] 
Rule 106.  [Filing of Motions.] 
Rule 107.  [Required Information on Pleadings.] 
 Civil Practice 
Rule 201.  [Divisions.] 
Rule 202.  [Division Assignments.] 
Rule 203.  [Motion Dockets.] 
Rule 204.  [Motions.] 
Rule 205.  [Motions for Default Judgment.] 
Rule 206.  [Rules of Procedures.] 
Rule 207.  [Jury Trial Requests.] 
Rule 208.  [Notice of Settlement.] 
Rule 209.  [Special Bailiffs.] 
 Probate Division 
Rule 301.  [Court Session.] 
Rule 302.  [Placement on Docket.] 
Rule 303.  [Informal Docket.] 
Rule 304.  [Pleadings.] 
Rule 305.  [Contents of Petition.] 
 Traffic/Criminal Practice 
Rule 501.  [Prepayable Schedule.] 
Rule 502.  [Court Dates.] 
Rule 503.  [Driver Education in Lieu of Fine.] 
Rule 504.  [Preparations for Trial; Continuance.] 
Rule 505.  [Search Warrants and Affidavits.] 
Rule 101.  [Sessions.]
Text
The Johnson District Court will be in session, with regular dockets starting as set forth within these Rules, Monday through Thursday of each week.
Rule 102.  [Dates Court Not in Session.]
Text
There shall not be a regular docket on the dates of the Annual Convention of the Kentucky Bar Association, holidays designated by the Administrative Office of the Court, all judicial conference dates, and any other dates which the Court offices are closed by order of the Circuit Judge.
Rule 103.  [Session Location.]
Text
Sessions of the district Count will be held in the courtroom in the Johnson County Courthouse annex.
Rule 104.  [Session Times.]
Text
All regularly scheduled court sessions shall begin at 9:00 a.m., unless rescheduled by the presiding Judge.
Rule 105.  [Docket Assignment.]
Text
All cases which are assigned to a division shall be assigned equally to each Judge's docket, except companion cases, which will be assigned to the same Judge's docket.
Rule 106.  [Filing of Motions.]
Text
All motions in either Civil or Criminal cases, must be filed with the District Court Clerk at least FIVE (5) working days prior to the date noticed for hearing.
 	A.  In civil cases, motions filed less than five (5) days prior to the hearing date shall automatically be passed to the next following motion hour, except by leave of Court.
 	B.  In criminal cases, any motion to continue filed less than FIVE (5) days prior to the date the case is scheduled for plea, pretrial or trial, shall be summarily overruled except for good cause shown.
 	C.  In any case, civil or criminal, in which a party is acting as his own counsel and does not timely file his motion, or files his/her motion without notice of the date for hearing, the Clerk shall docket the case as promptly as possible, for review by the Court.
Rule 107.  [Required Information on Pleadings.]
Text
All pleadings or other papers filed in court shall bear the name, address and phone number of the attorney filing same, as well as his or her signature.

Civil Practice
Rule 201.  [Divisions.]
Text
There shall be two (2) Civil Divisions of Johnson District Court: Division I, being the Judge elected to the 1st division of the 24th Judicial District; and Division II, being the Judge elected to the 2nd division of the 24th Judicial District.
Rule 202.  [Division Assignments.]
Text
At the time of filing or transfer of each case, the District Court Clerk shall assign a division by drawing a number off a set of pads containing random alternating numbers 1 and 2.
Rule 203.  [Motion Dockets.]
Text
Motion dockets for civil cases shall be scheduled at least once a month for each division for the hearing of motions, at a date to be set at least 30 days in advance by the calendar clerk.
Rule 204.  [Motions.]
Text
Motions may be made orally during the progress of trial in chief, but all other motions must be in writing. Motions to dismiss, motions for summary judgments and motions for judgment on the pleadings shall be noticed for hearing, and shall be filed along with affidavits, exhibits and/or memorandum of authorities relied upon. Failure to file affidavits, exhibits and/or memorandum of authorities by either party may be grounds for overruling or sustaining the motion.
Rule 205.  [Motions for Default Judgment.]
Text
Motions for default judgment shall be noticed for a hearing on a date certain, with notice to the defendant. Any motion not accompanied by notice of date for hearing, shall be summarily overruled except for good cause shown. All motions for default judgment shall be accompanied by a default judgment certificate as follows:
 Default Judgment Certificate Plaintiff, by counsel, certifies that: 1. No papers have been served on plaintiffs counsel by the defendant(s) in default. 2. Defendant(s) were served on  . 3. The balance is due as follows: a. The amount of the original obligations is $ . b. The amount paid by defendant(s) to be deducted from the original obligations is $ . c. If the obligation contained precomputed interest and other precomputed charges, the amount to be deducted pursuant to statute is $ . d. The balance due from defendant(s) is $ . e. If the balance due on line d is different from the amount sought in the default judgment, the reason is: . . 4. Affidavit as to military status of defendant(s). 5. All claims for liquidated damages shall be supported by sufficient written documentation to establish that the amount claimed is accurate, including but not limited to the following proof: a. if the basis of plaintiffs claim is a promissory note, the original note, a duplicate original or a photostatic copy, if not previously filed. b. if the basis of the plaintiff's claim is property damage to an automobile, a copy of the repair estimate or other document evidencing the damages sought, if not previously filed. If none available, a statement as to the reasons for non-availability. c. if the basis of plaintiffs claim is a debt owed on a sale of product or services provided, a copy of an account ledger, billing record or other document evidencing the indebtedness claimed, if not previously filed.
Click to view form.
Rule 206.  [Rules of Procedures.]
Text
The Kentucky Rules of Civil Procedure and the Local rules of the Johnson Circuit Court pertaining to discovery shall be applicable in this Court.
Rule 207.  [Jury Trial Requests.]
Text
Any party desiring a Jury Trial, at the time of filing a motion for a Jury Trial under C.R. 38.02, or removal from Small Claims Court, shall pay the jury fee of $12.50 to the Clerk as required by KRS 24A.170(4). Any party desiring a Jury Trial under C.R. 38.02 shall make a motion therefore at the time the is originally set for trial, otherwise the right to a Jury Trial is waived.
Rule 208.  [Notice of Settlement.]
Text
Promptly upon settlement of a case, if a trial or hearing has been scheduled, counsel shall notify the Clerk of the division in order that the case may be taken from the docket.
Rule 209.  [Special Bailiffs.]
Text
Special bailiffs shall be appointed upon the record showing unsuccessful service under C.R. 4.01 or upon affidavit showing good cause. Special Bailiffs shall be compensated the sum of $15.00 per paper served and additional compensation may be awarded by the Court pursuant to KRS 24A.170 upon affidavit of the special bailiff. Fees shall be taxed as costs of the action.

Probate Division
Rule 301.  [Court Session.]
Text
The Probate Division of the Johnson District Court shall convene every MONDAY that Court is in session, at 9:00 o'clock a.m.
Rule 302.  [Placement on Docket.]
Text
Matters shall be filed, and, if requested, placed upon the Court's docket prior to presentation to the Court. Cases may be placed on the docket at the time of filing or after filing by written motion or request.
Rule 303.  [Informal Docket.]
Text
There shall be an informal docket consisting of any uncontested petitions, will probates, petitions to dispense with administration, and uncontested motions and orders which will be reviewed by the presiding Judge prior to Court and shall not be called on the regular Court docket unless requested by counsel or the petitioner.
Rule 304.  [Pleadings.]
Text
All pleadings and other papers presented to the Court should be typewritten, although handwritten applications, additions and corrections will be accepted. Currently approved Administrative Office of the Courts forms should be used at all times. Where appropriate, an order should be presented with a motion or a petition.
Rule 305.  [Contents of Petition.]
Text
The petitioner shall list all the real and personal property individually owned by the deceased and shall state the total amount of the market value of the real and personal property so that the Court may fix bond in the proper amount.
If the fiduciary requesting appointment by the Court is a non-resident of the Commonwealth of Kentucky, the full name and address of the process agent residing in Kentucky shall be typed on the petition.

Traffic/Criminal Practice
Rule 501.  [Prepayable Schedule.]
Text
The Johnson District Court adopts the prepayable schedule for traffic offenses.
Rule 502.  [Court Dates.]
Text
A Court date shall be assigned by the District Court Clerk within a designated time.
Rule 503.  [Driver Education in Lieu of Fine.]
Text
It shall be in the discretion of the Court, except by contravening rule, to order driver education for a traffic violation, in lieu of a fine upon a plea of guilty and payment of court costs.
Rule 504.  [Preparations for Trial; Continuance.]
Text
When a trial date has been set, prosecution and defense attorney will make diligent preparation and notify witnesses. No continuances will be granted except in proper circumstances.
Rule 505.  [Search Warrants and Affidavits.]
Text
Copies of all search warrants and affidavits issued by a District Court Judge in support therein, shall be filed in the Johnson County District Court Clerk's Office. An executed copy shall also be field by the applicant with the Johnson County District Court Clerk's office within twenty-four (24) hours of execution.

Local Rules — Twenty-Fourth Judicial District  Martin County
As Approved February 21, 1997
Rule 101.  [Sessions.] 
Rule 102.  [Dates Court Not in Session.] 
Rule 103.  [Session Location.] 
Rule 104.  [Session Times.] 
Rule 105.  [Docket Assignment.] 
Rule 106.  [Filing of Motions.] 
Rule 107.  [Required Information on Pleadings.] 
 Civil Practice 
Rule 201.  [Divisions.] 
Rule 202.  [Division Assignments.] 
Rule 203.  [Motion Dockets.] 
Rule 204.  [Motions.] 
Rule 205.  [Motions for Default Judgment.] 
Rule 206.  [Rules of Procedures.] 
Rule 207.  [Jury Trial Requests.] 
Rule 208.  [Notice of Settlement.] 
Rule 209.  [Special Bailiffs.] 
 Probate Division 
Rule 301.  [Court Session.] 
Rule 302.  [Placement on Docket.] 
Rule 303.  [Informal Docket.] 
Rule 304.  [Pleadings.] 
Rule 305.  [Contents of Petition.] 
 Traffic/Criminal Practice 
Rule 501.  [Prepayable Schedule.] 
Rule 502.  [Court Dates.] 
Rule 503.  [Driver Education in Lieu of Fine.] 
Rule 504.  [Preparations for Trial; Continuance.] 
Rule 505.  [Search Warrants and Affidavits.] 
Rule 101.  [Sessions.]
Text
The Martin District Court will be in session, with regular dockets starting as set forth within these Rules, Monday and Tuesday of each week.
Rule 102.  [Dates Court Not in Session.]
Text
There shall not be a regular docket on the dates of the Annual Convention of the Kentucky Bar Association, holidays designated by the Administrative Office of the Court, all judicial conference dates, and any other dates which the Court offices are closed by order of the Circuit Judge.
Rule 103.  [Session Location.]
Text
Sessions of the District Court will be held in the courtroom in the Martin County Courthouse annex.
Rule 104.  [Session Times.]
Text
All regularly scheduled court sessions shall begin at 9:00 a.m., unless rescheduled by the presiding Judge.
Rule 105.  [Docket Assignment.]
Text
All cases which are assigned to a division shall be assigned equally to each Judge's docket, except companion cases, which will be assigned to the same Judge's docket.
Rule 106.  [Filing of Motions.]
Text
All motions in either Civil or Criminal cases, must be filed with the District Court Clerk at least FIVE (5) working days prior to the date noticed for hearing.
 	A.  In civil cases, motions filed less than five (5) days prior to the hearing date shall automatically be passed to the next following motion hour, except by leave of Court.
 	B.  In criminal cases, any motion to continue filed less than FIVE (5) days prior to the date the case is scheduled for plea, pretrial or trial, shall be summarily overruled except for good cause shown.
 	C.  In any case, civil or criminal, in which a party is acting as his own counsel and does not timely file his motion, or files his/her motion without notice of the date for hearing, the Clerk shall docket the case as promptly as possible, for review by the Court.
Rule 107.  [Required Information on Pleadings.]
Text
All pleadings or other papers filed in court shall bear the name, address and phone number of the attorney filing same, as well as his or her signature.

Civil Practice
Rule 201.  [Divisions.]
Text
There shall be two (2) Civil Divisions of Martin District Court: Division I, being the Judge elected to the 1st division of the 24th Judicial District; and Division II, being the Judge elected to the 2nd division of the 24th Judicial District.
Rule 202.  [Division Assignments.]
Text
At the time of filing or transfer of each case, the District Court Clerk shall assign a division by drawing a number off a set of pads containing random alternating numbers 1 and 2.
Rule 203.  [Motion Dockets.]
Text
Motion dockets for civil cases shall be scheduled at least once a month for each division for the hearing of motions, at a date to be set at least 30 days in advance by the calendar clerk.
Rule 204.  [Motions.]
Text
Motions may be made orally during the progress of trial in chief, but all other motions must be in writing. Motions to dismiss, motions for summary judgments and motions for judgment on the pleadings shall be noticed for hearing, and shall be filed along with affidavits, exhibits and/or memorandum of authorities relied upon. Failure to file affidavits, exhibits and/or memorandum of authorities by either party may be grounds for overruling or sustaining the motion.
Rule 205.  [Motions for Default Judgment.]
Text
Motions for default judgment shall be noticed for a hearing on a date certain, with notice to the defendant. Any motion not accompanied by notice of date for hearing, shall be summarily overruled except for good cause shown. All motions for default judgment shall be accompanied by a default judgment certificate as follows:

 Default Judgment Certificate Plaintiff, by counsel, certifies that: 1. No papers have been served on plaintiffs counsel by the defendant(s) in default. 2. Defendant(s) were served on  . 3. The balance is due as follows: a. The amount of the original obligations is $ . b. The amount paid by defendant(s) to be deducted from the original obligations is $ . c. If the obligation contained precomputed interest and other precomputed charges, the amount to be deducted pursuant to statute is $ . d. The balance due from defendant(s) is $ . e. If the balance due on line d is different from the amount sought in the default judgment, the reason is: . . 4. Affidavit as to military status of defendant(s). 5. All claims for liquidated damages shall be supported by sufficient written documentation to establish that the amount claimed is accurate, including but not limited to the following proof: a. if the basis of plaintiffs claim is a promissory note, the original note, a duplicate original or a photostatic copy, if not previously filed. b. if the basis of the plaintiff's claim is property damage to an automobile, a copy of the repair estimate or other document evidencing the damages sought, if not previously filed. If none available, a statement as to the reasons for non-availability. c. if the basis of plaintiffs claim is a debt owed on a sale of product or services provided, a copy of an account ledger, billing record or other document evidencing the indebtedness claimed, if not previously filed.
Click to view form.
Rule 206.  [Rules of Procedures.]
Text
The Kentucky Rules of Civil Procedure and the Local rules of the Martin Circuit Court pertaining to discovery shall be applicable in this Court.
Rule 207.  [Jury Trial Requests.]
Text
Any party desiring a Jury Trial, at the time of filing a motion for a Jury Trial under C.R. 38.02, or removal from Small Claims Court, shall pay the jury fee of $12.50 to the Clerk as required by KRS 24A.170(4). Any party desiring a Jury Trial under C.R. 38.02 shall make a motion therefore at the time the case is originally set for trial, otherwise the right to a Jury Trial is waived.
Rule 208.  [Notice of Settlement.]
Text
Promptly upon settlement of a case, if a trial or hearing has been scheduled, counsel shall notify the Clerk of the division in order - that the case may be taken from the docket.
Rule 209.  [Special Bailiffs.]
Text
Special bailiffs shall be appointed upon the record showing unsuccessful service under C.R. 4.01 or upon affidavit showing good cause. Special Bailiffs shall be compensated the sum of $15.00 per paper served and additional compensation may be awarded by the Court pursuant to KRS 24A.170 upon affidavit of the special bailiff. Fees shall be taxed as costs of the action.

Probate Division
Rule 301.  [Court Session.]
Text
The Probate Division of the Martin District Court shall convene every MONDAY that Court is in session, at 9:00 o'clock a.m.
Rule 302.  [Placement on Docket.]
Text
Matters shall be filed, and, if requested, placed upon the Court's docket prior to presentation to the Court. Cases may be placed on the docket at the time of filing or after filing by written motion or request.
Rule 303.  [Informal Docket.]
Text
There shall be an informal docket consisting of any uncontested petitions, will probates, petitions to dispense with administration, and uncontested motions and orders which will be reviewed by the presiding Judge prior to Court and shall not be called on the regular Court docket unless requested by counsel or the petitioner.
Rule 304.  [Pleadings.]
Text
All pleadings and other papers presented to the Court should be typewritten, although handwritten applications, additions and corrections will be accepted. Currently approved Administrative Office of the Courts forms should be used at all times. Where appropriate, an order should be presented with a motion or a petition.
Rule 305.  [Contents of Petition.]
Text
The petitioner shall list all the real and personal property individually owned by the deceased and shall state the total amount of the market value of the real and personal property so that the Court may fix bond in the proper amount.
If the fiduciary requesting appointment by the Court is a non-resident of the Commonwealth of Kentucky, the full name and address of the process agent residing in Kentucky shall be typed on the petition.

Traffic/Criminal Practice
Rule 501.  [Prepayable Schedule.]
Text
The Martin District Court adopts the prepayable schedule for traffic offenses.
Rule 502.  [Court Dates.]
Text
A Court date shall be assigned by the District Court Clerk within a designated time.
Rule 503.  [Driver Education in Lieu of Fine.]
Text
It shall be in the discretion of the Court, except by contravening rule, to order driver education for a traffic violation, in lieu of a fine upon a plea of guilty and payment of court costs.
Rule 504.  [Preparations for Trial; Continuance.]
Text
When a trial date has been set, prosecution and defense attorney will make diligent preparation and notify witnesses. No continuances will be granted except in proper circumstances.
Rule 505.  [Search Warrants and Affidavits.]
Text
Copies of all search warrants and affidavits issued by a District Court Judge in support therein, shall be filed in the Martin County District Court Clerk's Office. An executed copy shall also be field by the applicant with the Martin County District Court Clerk's office within twenty-four (24) hours of execution.

Local Rules — Twenty-Fourth Judicial District  Lawrence County
Rule 101.  [Sessions.] 
Rule 102.  [Dates Court Not in Session.] 
Rule 103.  [Session Location.] 
Rule 104.  [Session Times.] 
Rule 105.  [Docket Assignment.] 
Rule 106.  [Filing of Motions.] 
Rule 107.  [Required Information on Pleadings.] 
 Civil Practice 
Rule 201.  [Divisions.] 
Rule 202.  [Division Assignments.] 
Rule 203.  [Motion Dockets.] 
Rule 204.  [Motions.] 
Rule 205.  [Motions for Default Judgment.] 
Rule 206.  [Rules of Procedures.] 
Rule 207.  [Jury Trial Requests.] 
Rule 208.  [Notice of Settlement.] 
Rule 209.  [Special Bailiffs.] 
 Probate Division 
Rule 301.  [Court Session.] 
Rule 302.  [Placement on Docket.] 
Rule 303.  [Informal Docket.] 
Rule 304.  [Pleadings.] 
Rule 305.  [Contents of Petition.] 
 Traffic/Criminal Practice 
Rule 501.  [Prepayable Schedule.] 
Rule 502.  [Court Dates.] 
Rule 503.  [Driver Education in Lieu of Fine.] 
Rule 504.  [Preparations for Trial; Continuance.] 
Rule 505.  [Search Warrants and Affidavits.] 
Rule 101.  [Sessions.]
Text
The Lawrence District Court will be in session, with regular dockets starting as set forth within these Rules, Wednesday and Thursday of each week.
Rule 102.  [Dates Court Not in Session.]
Text
There shall not be a regular docket on the dates of the Annual Convention of the Kentucky Bar Association, holidays designated by the Administrative Office of the Court, all judicial conference dates, and any other dates which the Court offices are closed by order of the Circuit Judge.
Rule 103.  [Session Location.]
Text
Sessions of the District Court will be held in the courtroom in the Lawrence County Courthouse annex.
Rule 104.  [Session Times.]
Text
All regularly scheduled court sessions shall begin at 9:00 a.m., unless rescheduled by the presiding Judge.
Rule 105.  [Docket Assignment.]
Text
All cases which are assigned to a division shall be assigned equally to each Judge's docket, except companion cases, which will be assigned to the same Judge's docket.
Rule 106.  [Filing of Motions.]
Text
All motions in either Civil or Criminal cases, must be filed with the District Court Clerk at least FIVE (5) working days prior to the date noticed for hearing.
 	A.  In civil cases, motions filed less than five (5) days prior to the hearing date shall automatically be passed to the next following motion hour, except by leave of Court.
 	B.  In criminal cases, any motion to continue filed less than FIVE (5) days prior to the date the case is scheduled for plea, pretrial or trial, shall be summarily overruled except for good cause shown.
 	C.  In any case, civil or criminal, in which a party is acting as his own counsel and does not timely file his motion, or files his/her motion without notice of the date for hearing, the Clerk shall docket the case as promptly as possible, for review by the Court.
Rule 107.  [Required Information on Pleadings.]
Text
All pleadings or other papers filed in court shall bear the name, address and phone number of the attorney filing same, as well as his or her signature.

Civil Practice
Rule 201.  [Divisions.]
Text
There shall be two (2) Civil Divisions of Lawrence District Court. Division I, being the Judge elected to the 1st division of the 24th Judicial District; and Division II, being the Judge elected to the 2nd division of the 24th Judicial District.
Rule 202.  [Division Assignments.]
Text
At the time of filing or transfer of each case, the District Court Clerk shall assign a division by drawing a number off a set of pads containing random alternating numbers 1 and 2.
Rule 203.  [Motion Dockets.]
Text
Motion dockets for civil cases shall be scheduled at least once a month for each division for the hearing of motions, at a date to be set at least 30 days in advance by the calendar clerk.
Rule 204.  [Motions.]
Text
Motions may be made orally during the progress of trial in chief, but all other motions must be in writing. Motions to dismiss, motions for summary judgments and motions for judgment on the pleadings shall be noticed for hearing, and shall be filed along with affidavits, exhibits and/or memorandum of authorities relied upon. Failure to file affidavits, exhibits and/or memorandum of authorities by either party may be grounds for overruling or sustaining the motion.
Rule 205.  [Motions for Default Judgment.]
Text
Motions for default judgment shall be noticed for a hearing on a date certain, with notice to the defendant. Any motion not accompanied by notice of date for hearing, shall be summarily overruled except for good cause shown. All motions for default judgment shall be accompanied by a default judgment certificate as follows:

 Default Judgment Certificate Plaintiff, by counsel, certifies that: 1. No papers have been served on plaintiffs counsel by the defendant(s) in default. 2. Defendant(s) were served on  . 3. The balance is due as follows: a. The amount of the original obligations is $ . b. The amount paid by defendant(s) to be deducted from the original obligations is $ . c. If the obligation contained precomputed interest and other precomputed charges, the amount to be deducted pursuant to statute is $ . d. The balance due from defendant(s) is $ . e. If the balance due on line d is different from the amount sought in the default judgment, the reason is: . . 4. Affidavit as to military status of defendant(s). 5. All claims for liquidated damages shall be supported by sufficient written documentation to establish that the amount claimed is accurate, including but not limited to the following proof: a. if the basis of plaintiffs claim is a promissory note, the original note, a duplicate original or a photostatic copy, if not previously filed. b. if the basis of the plaintiff's claim is property damage to an automobile, a copy of the repair estimate or other document evidencing the damages sought, if not previously filed. If none available, a statement as to the reasons for non-availability. c. if the basis of plaintiffs claim is a debt owed on a sale of product or services provided, a copy of an account ledger, billing record or other document evidencing the indebtedness claimed, if not previously filed.
Click to view form.
Rule 206.  [Rules of Procedures.]
Text
The Kentucky Rules of Civil Procedure and the Local rules of the Lawrence Circuit Court pertaining to discovery shall be applicable in this Court.
Rule 207.  [Jury Trial Requests.]
Text
Any party desiring a Jury Trial, at the time of filing a motion for a Jury Trial under C.R. 38.02, or removal from Small Claims Court, shall pay the jury fee of $12.50 to the Clerk as required by KRS 24A.170(4). Any party desiring a Jury Trial under C. R. 38.02 shall make a motion therefore at the time the case is originally set for trial, otherwise the right to a Jury Trial is waived.
Rule 208.  [Notice of Settlement.]
Text
Promptly upon settlement of a case, if a trial or hearing has been scheduled, counsel shall notify the Clerk of the division in order that the case may be taken from the docket.
Rule 209.  [Special Bailiffs.]
Text
Special bailiffs shall be appointed upon the record showing unsuccessful service under C.R. 4.01 or upon affidavit showing good cause. Special Bailiffs shall be compensated the sum of $15.00 per paper served and additional compensation may be awarded by the Court pursuant to KRS 24A.170 upon affidavit of the special bailiff. Fees shall be taxed as costs of the action.

Probate Division
Rule 301.  [Court Session.]
Text
The Probate Division of the Lawrence District Court shall convene every MONDAY that Court is in session, at 9:00 o'clock a.m.
Rule 302.  [Placement on Docket.]
Text
Matters shall be filed, and, if requested, placed upon the Court's docket prior to presentation to the Court. Cases may be placed on the docket at the time of filing or after filing by written motion or request.
Rule 303.  [Informal Docket.]
Text
There shall be an informal docket consisting of any uncontested petitions, will probates, petitions to dispense with administration, and uncontested motions and orders which will be reviewed by the presiding Judge prior to Court and shall not be called on the regular Court docket unless requested by counsel or the petitioner.
Rule 304.  [Pleadings.]
Text
All pleadings and other papers presented to the Court should be typewritten, although handwritten applications, additions and corrections will be accepted. Currently approved Administrative Office of the Courts forms should be used at all times. Where appropriate, an order should be presented with a motion or a petition.
Rule 305.  [Contents of Petition.]
Text
The petitioner shall list all the real and personal property individually owned by the deceased and shall state the total amount of the market value of the real and personal property so that the Court may fix bond in the proper amount.
If the fiduciary requesting appointment by the Court is a non-resident of the Commonwealth of Kentucky, the full name and address of the process agent residing in Kentucky shall be typed on the petition.

Traffic/Criminal Practice
Rule 501.  [Prepayable Schedule.]
Text
The Lawrence District Court adopts the prepayable schedule for traffic offenses.
Rule 502.  [Court Dates.]
Text
A Court date shall be assigned by the District Court Clerk within a designated time.
Rule 503.  [Driver Education in Lieu of Fine.]
Text
It shall be in the discretion of the Court, except by contravening rule, to order driver education for a traffic violation, in lieu of a fine upon a plea of guilty and payment of court costs.
Rule 504.  [Preparations for Trial; Continuance.]
Text
When a trial date has been set, prosecution and defense attorney will make diligent preparation and notify witnesses. No continuances will be granted except in proper circumstances.
Rule 505.  [Search Warrants and Affidavits.]
Text
Copies of all search warrants and affidavits issued by a District Court Judge in support therein, shall be filed in the Lawrence County District Court Clerk's Office. An executed copy shall also be field by the applicant with the Lawrence County District Court Clerk's office within twenty-four (24) hours of execution.

Local Rules — Twenty-Fifth Judicial Circuit  Clark and Madison Counties
Rule I.  Citation of Rules. 
Rule II.  Organization. 
Rule III.  Dockets. 
Rule IV.  Consolidation of Actions. 
Rule V.  Default Judgments. 
Rule VI.  Submitted Matters. 
Rule VII.  Pre-Trial Conference — Civil. 
Rule VIII.  Pleadings and Briefs. 
Rule IX.  Exhibits to Pleadings. 
Rule X.  Entry of Orders and Judgments. 
Rule XI.  Continuances. 
Rule XII.  Court Procedure. 
Rule XIII.  Depositions and Discovery. 
Rule XIV.  Jury. 
Rule XV.  Criminal Procedure. 
Rule XVI.  Appearances and Substitution of Counsel. 
Rule XVII.  Attorneys. 
Rule XVIII.  Court Allowed Attorney's Fees. 
Rule XIX.  Donated Legal Services. 
Rule XX.  Practice Before Master Commissioner. 
Rule XXI.  Domestic Relations. 
 Appendix of Forms 
Rule I.  Citation of Rules.
Text
These rules may be cited as Local Rules of 25th Judicial Circuit or abbreviated as “LR25JC.”
Rule II.  Organization.
Text
2.01.  Divisions: The Twenty-fifth Judicial Circuit, consisting of the Clark Circuit Court and the Madison Circuit Court, is a court of continuous session. It consists of two (2) numbered divisions.
2.02.  Division One: Division One shall be presided over by the judge elected for the regular term commencing on the first Monday in January, 1976, and his/her successors in office.
2.03.  Division Two: Division Two shall be presided over by the judge elected for the regular term commencing on the first Monday in November, 1984, and his/her successors in office.
2.04.  Petit Jury Sessions: There shall be nine (9) separate jury sessions each year in each county. The jury sessions shall commence on the second Monday in January and September, and on the first Monday in February, March, April, May, June, October and November, unless otherwise ordered.
2.05.  Madison Circuit Petit Jury Sessions: 
 	(a)  The judge of the First Division  shall preside over the petit jury sessions of the Madison Circuit Court during the months of January, March, May, September and November.
 	(b)  The judge of the Second Division  shall preside over the petit jury sessions of the Madison Circuit Court during the months of February, April, June and October.
2.06.  Clark Circuit Petit Jury Sessions: 
 	(a)  The judge of the Second Division  shall preside over the petit jury sessions of the Clark Circuit Court during the months of January, March, May, September and November.
 	(b)  The judge of the First Division  shall preside over the petit jury sessions of the Clark Circuit Court during the months of February, April, June and October.
2.07.  Grand Juries: 
 	(a)  Number and Duration of Service: There shall be empaneled in each county of the circuit two (2) Grand Juries each year. The first Grand Jury shall be empaneled during the January jury sessions and shall serve through the month of May, unless previously discharged by the Court. A second Grand Jury shall be empaneled during the June jury session and shall serve through the month of November, unless previously discharged by the Court. Except when otherwise provided by special order, there shall be no Grand Jury sitting in December. For good cause, the term of a Grand Jury can be extended up to three (3) additional months, but only one (1) Grand Jury shall be empaneled in a county at any one time.
 	(b)  Alternate Jurors: When a Grand jury is empaneled, fifteen (15) persons shall be selected, qualified and sworn to serve as Grand Jurors. The last three (3) persons so selected, qualified and sworn shall serve as alternate Grand Jurors and only be called for further Grand Jury service in the event of and during the illness or absence of a regular Grand Juror.
 	(c)  Session Dates and Return of Indictments: Except as above noted in LC25JC 2.07(a), the Grand Jury in each county shall meet monthly. Each Grand Jury session shall coincide with monthly petit jury sessions and will commence on the first day thereof for each county, respectively. Deliberations shall continue thereafter as necessary. Indictments shall be returned to the judge presiding over the petit jury session in that county at the regularly scheduled Motion Day for each county at the hour of 1:30 p.m.
 	(d)  Case Assignments: 
 		(i)  Upon return of indictments, the presiding judge shall deliver the same to the Clerk, who shall assign them to a division, whereby odd-numbered indictments shall be assigned to Division one, and even-numbered indictments shall be assigned to Division Two.
 		(ii)  For purposes of case assignment, multiple indictments of-the same defendant on charges growing out of the same or similar alleged facts shall be assigned to the same division.
 		(iii)  For purposes of case management, an indictment(s) for two (2) or more defendants on charges growing out of the same or similar alleged facts shall be maintained in a separate file for each separate defendant.
 	(e)  Arraignments and Assignment for Trial: Subsequent to the return of indictments and case assignments, the presiding judge of the ongoing petit jury session may conduct arraignments, set bail and decide other matters appropriate at the time. The presiding judge may assign all cases for trial or pretrial conference in both divisions resulting from the previously returned indictments.
2.08.  Motion Days: Motion Days shall be held in each division of each circuit court at least once each month. Motion Days shall be held on Thursday and shall commence promptly at 9:30 a.m.
2.09.  Madison Motion Days: 
 	(a)  Shall be held in the First Division  on the first and third Thursdays of January, March, May, September and November; on the first Thursday of July, August and December; and on the second Thursday of February, April, June and October.
 	(b)  Shall be held in the Second Division on the first and third Thursdays of February, April, June and October; and the second Thursdays of January, March, May, July, August, September, November and December.
2.10.  Clark Motion Days: 
 	(a)  Shall be held in the First Division  on the first and third Thursdays of February, April, June and October and on the second Thursday of January, March, May, July, August, September, November and December.
 	(b)  Shall be held in the Second Division  on the first and third Thursdays of January, March, May, September and November; and on the first Thursdays of July, August and December; and on the second Thursdays of February, April, June and October.
2.11.  If Regular Motion Day Falls on Holiday: On those dates on which the regularly scheduled Motion Day would be a legal holiday, said Motion Day shall be held on the following day unless otherwise ordered by the Court.
2.12.  Cancellation of Motion Day: On such occasions where it may be required to cancel the regular motion Day, either because of sickness, vacation conflicts, or otherwise, notice of such cancellation shall be given as promptly as feasible. On such cancellation, any cases docketed for hearing on the Motion Day that was cancelled shall automatically be redocketed at the next regular Motion Day, in the order in which they appeared on the cancelled docket, and before any subsequently docketed cases.
2.13.  Motion Docket: Unless otherwise directed by the Court, the following will govern the docketing of motions: The Clerk shall keep a motion docket for each division on which the Clerk will docket all motions assigned for hearing on each Motion Day. All cases must be placed on the Motion Docket by the close of business on the Monday preceding the regular Motion Day (unless that Monday is a holiday, in which event, it shall be the close of business on the preceding Friday) to stand for hearing on the following regular Motion Day. Any exception to this docketing rule shall be by leave of Court only, and the Clerk is directed to close the docket for the next Motion Day at the close of business on the preceding Monday. Any motion not accompanied by notice of date for hearing shall be summarily overruled except for good cause shown.
2.14.  Adoption Cases Time for Hearing: All adoption cases are to be scheduled for 11:00 a.m. on the regular Motion Days and the Court shall recess any hearing in progress at that time and retire to chambers to hear the docketed adoption cases.
2.15.  Citation of Authorities with Motions: All motions for which authorities are relied upon shall be accompanied by citations of such authorities. Moving counsel may also accompany any motion with a brief written statement, or file a memorandum of law, supporting said motion. Any party, properly served with a motion accompanied by a statement or memorandum of law supporting said motion, may file a response containing either a statement or memorandum of law, with citation of supporting authorities, at or prior to the time specified in the notice of hearing of the motion. Failure to file a response to a motion accompanied by such a statement or memorandum may be grounds for denying a request for leave to file such a response after the time specified for a hearing of said motion.
2.16.  Agreed Orders: If an agreed order signed by counsel for all parties affected is submitted to the Clerk prior to the call of the Motion Docket, counsel need not attend the call of the Motion Docket. All counsel are urged to adopt a reasonable use of agreed orders for purposes of obtaining and granting extensions of time to plead or otherwise defend, instead of the prevalent practice of motions to dismiss.
2.17.  Tendered Orders: A tendered order may be submitted to the Clerk along with the subject motion. However, no tendered orders shall be contained in or added to the motion itself, nor shall it be permanently affixed to the motion. All tendered orders shall be submitted on additional paper separate from the motion.
2.18.  Evidentiary Hearing: All matters requiring evidentiary hearings shall be heard by special assignment except contempt hearings in domestic relations cases, which may be heard without prior assignment.
2.19.  Summary of Motion: All attorneys are requested to state to the Clerk, in as succinct summary as possible, the nature of the motion to be heard when it is filed (either orally or by an appended note), such as: “Motion to Dismiss”; “Objection to Interrogatories”; “Contempt: Child Support”; “Submit for Judgment”; “Default Judgment”; etc., and the Clerk is directed to make suitable notation of same on the Motion Docket.
2.20.  Uncontested Motions, etc: An effort shall be made to dispose of uncontested motions, default judgments, and other matters that can be speedily handled prior to undertaking hearings on contested motions.
2.21.  Copies of Motion Docket: The Clerk shall prepare the motion Docket in sufficient quantity that a copy of same can be made available to every attorney so desiring same on the day following the close of the Motion Docket.
2.22.  Content of Motion Docket: The Motion Docket shall contain the number and style of each case, the nature of the action sought, the names of the attorneys involved, and, where appropriate, the time for the commencement of hearing said motion.
2.23.  Time for Holding Court: 
 	(a)  During Jury Session: On all days on which a petit jury reports for duty, court shall commence promptly at 9:00 a.m.
 	(b)  During Motion Days: On Motion Days and all other court days on which no petit jury reports for duty, court shall commence promptly at 9:30 a.m., unless otherwise directed by the presiding judge.
 	(c)  Trial Recesses: During the progress of all jury trials, a recess shall be taken at mid-morning (at approximately 10:20 a.m.) and at mid-afternoon (at approximately 2:20 p.m.), and at 4:00 p.m. should it appear that the trial will continue for any appreciable time thereafter.
 	(d)  Time of Adjournment: The Court shall strive to adjourn jury trials by 5:00 p.m. No jury trial shall be conducted after 6:00 p.m. unless otherwise directed by the Court.
2.24.  Change of Venue and other cases: All change of venue cases sent to this circuit shall be assigned by the Chief Circuit Judge. All other cases that are pending or may come before the Court that are not otherwise provided for by these rules shall be equitably assigned between the divisions by the Chief Circuit Judge.
2.25.  Transfer: After each action has been assigned to a division, the judge thereof may transfer it from that division for good cause.
2.26.  Disqualification and Recusals: In all instances where the judge otherwise assigned to a case is disqualified by motion and affidavit of a litigant or attorney, the procedure provided by statute shall be followed. In those instances where the judge otherwise assigned to a case recuses himself from the case, or is absent or ill and unable to preside over the case, the judge of the other division shall preside over the case. In the event of recusal, absence or illness of the judges of both divisions, the Chief Judge of the Bluegrass Region shall be requested to appoint a special judge to preside over the case.
2.27.  Separate Dockets: The Clerk of each circuit court shall maintain a separate civil docket and a separate criminal docket for each division of the court. Motion dockets shall be maintained separately for each division of the court.
2.28.  Case Assignments Between Divisions: 
 	(a)  Civil Cases: In each county, cases will be assigned to each division by the use of numbers on a board. The Division One Judge will supervise the process in the Madison Court and Division Two Judge will supervise the process in the Clark Court. Periodically, each judge will place on the board, in irregular sequence but in equal quantity, the numbers fell, and “2”. Each number will be concealed and the sequence of numbers will be delivered to the Circuit Court Clerk's Office for case assignments. As cases are filed, the Clerk will pull numbers from the board, one for each case, beginning at the upper left corner and proceeding across the board, one row at a time. If the number 1 is withdrawn, it shall be assigned to Division One; if the number 2 is withdrawn, it shall be assigned to Division Two.
 	(b)  Refiling: Except as otherwise directed by the Court, any case dismissed that is later refiled will be assigned to the same division.
 	(c)  Criminal Cases: Criminal cases will be assigned to each division as noted in LR25JC 2.07(d).
 	(d)  Appeal Cases: All appeals will be assigned to each division as noted in LR25JC 2.28(a).
 	(e)  Mental Inquests: Mental inquests shall be assigned to the division of the Court which is conducting a jury session or is next scheduled to conduct a jury session.
 	(f)  Adoption Cases: Adoption cases will be assigned to each division as noted in LR25JC 2.28(a).
 	(g)  Termination of Parental Rights: Termination of parental rights cases shall be assigned according to case number. Those cases ending in an odd number shall be assigned to Division One; those cases ending in an even number shall be assigned to Division Two.
 	(h)  Balancing of Dockets: In the event the dockets of the two divisions become disparate in workload due to unduly burdensome cases in one division, unanticipated problems in one division, or for other good and sufficient reason, the Chief Circuit Judge may make such reassignment of cases as will aid in the expeditious disposition of cases and the orderly flow of court business.
 	(i)  Ex Parte Applications: In ex parte  applications for orders of attachments, restraining orders, appointment of guardian ad litem, and emergency type situations, said matter may be presented to the nearest available judge without regard to which division the case may have been previously assigned.
Rule III.  Dockets.
Text
3.01.  Clerk to Furnish Copy of Trial Docket to Attorney: The Clerk of each circuit court shall prepare and make available to every member of the particular local bar a copy of the upcoming or ongoing Trial Docket which shall reflect the case number, style and date of assignment of every case assigned for trial. Names of the attorneys for each litigant shall also be shown on the docket.
3.02.  General Calls of Docket: On such days, at least once each six (6) months, as the judge of the particular division of the court may by order designate the Clerk to call, under the supervision of the judge and in open court, all the actions on the civil docket pending and undisposed of in which no steps or proceedings appear to have been taken within one (1) year. Notice of all general calls of the docket shall be given thirty (30) days prior to the general call, by posting a notice thereof in a conspicuous place in the Clerk's office and by making available to all attorneys of record in each case to be called a copy of such notice. If none of the parties or their attorneys appear at the time and place stated for the general call and make answer when an action is called, the Court may enter an order dismissing the action for want of prosecution.
If at the call it is shown that the failure to take steps or proceedings is not due to plaintiff's fault or lack of reasonable diligence on his/her part, the action will hold its place on the docket. The Court may make such orders as will facilitate the prompt and just disposition of any action. If an action is at issue, the Court may order a pre-trial conference, or may order it set down for final disposition on a specified date, or may place it on a calendar for trial or hearing in due course.
3.03.  Mailings of Trial Dockets and General Call Notices: Any attorney wishing to receive mailed copies of the Trial Docket or of the notice of general call of the docket shall leave a sufficient supply of stamped, self-addressed envelopes with the Clerk to accommodate such mailings.
Rule IV.  Consolidation of Actions.
Text
4.01.  Duties of Clerk and Identification: when, by order of the Court, actions are consolidated (not simply where cases are ordered to be heard together), the papers of such consolidation shall thereafter be placed by the Clerk in one file and treated as a single action. The order of consolidation may designate that style and number under which the action as consolidated shall proceed; but should such order fail to designate, then the consolidated action shall proceed under the number and style of the action entering into the consolidation which was filed first in point of time; i.e., the one bearing the lowest number.
Rule V.  Default Judgments.
Text
5.01.  Manner of Seeking; Time for Taking: A party seeking a judgment by default, where Rules 55.01, 5.01, or 6.03 of the Kentucky Rules of Civil Procedure apply, shall file a written application for such a judgment, a copy of which shall be delivered to defendant at his last known address at least three (3) days, or mailed at least six (6) days, prior to the date set for hearing. The motion must be accompanied by a certificate of the attorney that no papers have been served upon him by the party in default, or by anyone in his behalf. No default judgment shall be taken except on Motion Day, and no motion for default judgment shall be heard unless counsel for movant is present.
Rule VI.  Submitted Matters.
Text
6.01.  Manner of Seeking: A party seeking Summary Judgment, Dismissal (in whole or in part) or any Interlocutory relief shall file a notice of submission with the Clerk, along with a copy of same to the judge so that matters may be efficiently addressed by the Court.
Rule VII.  Pre-Trial Conference — Civil.
Text
7.01.  Matter of Course: Pre-trial conferences shall be held as a matter of course in all civil jury actions and in such civil non-jury actions as the parties and/or the Court may deem to warrant same.
7.02.  Time; Date: Pre-trial conferences shall be held at a time and date set by the Court, after motion by one of the parties for same.
7.03.  Procedures Prior to Pre-trial Conference: Except for good cause shown, or unless otherwise directed by the Court, the parties shall comply with the following prior to the pretrial conference:
 	(a)  Pleadings completed and issues defined;
 	(b)  Discovery proceedings completed;
 	(c)  At or before the pre-trial conference, submit written instructions incorporating the parties' then understanding of the issues and the law, without prejudice to the right to present further instruction as may be indicated by subsequent proceedings;
 	(d)  Be prepared to stipulate certain facts as to admissibility of certain documents or other evidence, or withdraw certain allegations or defenses appearing in the pleadings whenever possible, and, if same can be done without prejudice to the presentation of the case by either party; and
 	(e)  In tort actions involving personal injury, be prepared to exchange such medical reports and copies of medical bills or evidence of special damages as are subject to discovery under the Kentucky Rules of Civil Procedure.
7.04.  Assignment of Trial Date: At a pre-trial conference, any action may be assigned, or reassigned, to a definite date for trial without the necessity of same being placed on the Motion Docket. In the pre-trial order, the Court may require each party to submit a trial brief consisting of a short memorandum of his view of the facts and law on which he will rely, and may fix the time for filing such briefs.
Rule VIII.  Pleadings and Briefs.
Text
8.01.  Size of Paper and Type: All pleadings, briefs and motions shall be typewritten, on 16 pounds or heavier, white, opaque, unglazed paper, 8 ½ by 11 inches, and must be written with black ink and with type which is clean and does not blur the letters. All pleadings, briefs and motions shall be written in type never smaller than pica, and larger type is preferable, especially in briefs. Every pleading, brief and document shall contain an upper margin that will accommodate the double-hole fastener in the Clerk's file, and the remaining sides and bottom shall contain at least a one-inch margin.
Pleadings, briefs and documents shall be double spaced in the body of same, but quotations, citations, descriptive and similar inserts may be single spaced if indented. Pre-printed forms, other than those presribed by the Administrative Office of the Courts, shall not be permitted.
8.02.  Style and Order of Brief: The brief for the party bearing the burden on the issue or for the party whose brief must be filed first by direction of the Court shall contain:
 	(a)  a brief statement of the subject matter of this action;
 	(b)  a fair and concise statement of the relevant facts with proper reference to the record when available supporting each statement;
 	(c)  a clear statement of the issues of law and fact presented for determination; and
 	(d)  the argument, with proper record references, when available, and the authorities relied upon in support of each issue.
The brief for the opposing parties shall present the controversy in the same manner as described above, except that it shall not restate the facts or the issues further than necessary to correct errors, inaccuracies or omissions in the adversary's presentation of the controversy.
8.03.  Statement of Legal Questions Anticipated: At the commencement, or during the course of the trial, the Court may receive from either counsel, with counsel furnishing copy thereof to opposing counsel, a typewritten statement of legal questions that are anticipated to arise during the course of the trial upon the receipt of evidence, and authorities relied upon by counsel in support of their contentions on each of said questions. Counsel shall not discuss a case with the judge, except in the hearing and presence of opposing counsel, or except by motion for good cause shown.
Rule IX.  Exhibits to Pleadings.
Text
9.01.  Exhibits to be Filed; Effect of Failure: If any exhibit (or copy of exhibit) referred to in a pleading as a part thereof be not filed, the opposing party shall not be required to file a responsive pleading thereto until the same shall have been filed; but at his/her election, the opposing party may require such exhibit to be filed under the penalty of the pleading being dismissed or stricken from the record.
9.02.  Photocopies: Photocopies of exhibits may be used only if clearly legible and reproduced on one side of the paper.
9.03.  Other Exhibits: All other exhibits filed with pleadings shall be clearly legible and, where proper, shall be properly authenticated. All exhibits prepared in the office of the counsel filing them shall be typewritten and on only one side of the paper.
Rule X.  Entry of Orders and Judgments.
Text
10.01.  Preparation of Orders and Judgments: Whenever any ruling is made, verdict returned, or judgment rendered, an order or Judgment in conformity therewith shall be prepared and tendered by counsel within ten (10) days from date of ruling. (The Court shall prepare or dictate all Findings of Fact and Conclusions of Law.) The caption to all Orders shall state the exact nature of the Order, for example, “Order of Dismissal,” “Order Fixing Temporary Maintenance,” “Order Directing Answering of Interrogatories,” etc.
10.02.  Presentation of Order or Judgment to the Court: Counsel may present the Order or Judgment embodying the decision to the Court:
 	(a)  Upon having the Order or Judgment attested by counsel for all parties thereto as being in conformity with the Court's decision, by signature in a space provided just below the body of said Order or Judgment on the left-hand side of the page, and/or by an endorsement of the fact that any party is, or parties are, not represented by counsel, if that is the case;
or
 	(b)  After the passage of ten (10) days from the date of tendering the original of said Order or Judgment to the Clerk, with service of a copy of same upon counsel for all parties, unless:
 		(i)  written objections thereto, including a time for a hearing obtained pursuant to these rules, have been filed and served by the objecting party;
or
 		(ii)  the Court, for good reason, feels that said Order or Judgment should not be entered, in which case, the Court will notify all counsel of time and place for a hearing to be had on the tendered Order or Judgment. The proposed order or Judgment, for purposes of this paragraph, shall include a Certificate of Service showing the fact of the tender and service, the date of the same, and that the proposed order or Judgment will be signed and entered unless written objections have been filed within ten (10) days from the date of service.
10.03.  Settling Terms of order or Judgment: In the event opposing counsel declines to attest the Order or Judgment as provided in LR25JC 10.02(a), the prevailing party shall cause the matter to be placed upon the next regular motion docket for hearing to settle the terms of the Judgment.
10.04.  Notice of Entry; Copies; Waiver of Notice: When signed by the judge, order or Judgment shall be delivered to the Clerk for entry. Any Order or Judgment which the Clerk must give notification shall contain a notation immediately below the date of the Order calling to the Clerk's attention the fact that the Order should be served pursuant to Rule 77.04 of the Kentucky Rules of Civil Procedure, and sufficient copies shall be furnished to permit the Clerk to complete service. Counsel may waive in writing service of any Order or Judgment, and notice of entry.
Rule XI.  Continuances.
Text
11.01.  When Matters are to be Tried or Heard: All cases set for trial, pre-trial conference, or hearing on motion, shall be heard at the time and date specified, unless, by discretion of the Court or order on good cause shown, same are continued.
Rule XII.  Court Procedure.
Text
12.01.  No Smoking: No smoking will be allowed in the courtroom.
12.02.  Head Attire: No head attire may be worn in the courtroom except for good cause shown.
12.03.  Weapons: No weapons shall be permitted on or about any person in the courtroom or courthouse, except for law enforcement.
12.04.  Children: The presence of young children is discouraged, and, if disruptive, they shall be required to leave.
12.05.  Counsel Tables: Unless the parties agree to the contrary, or unless the Court for good cause shown otherwise directs, the plaintiff (or the Commonwealth) and counsel will occupy the counsel table to the right of the Court and the defendant and counsel will occupy the counsel table to the left of the Court. In case of multiple parties, the Court shall assign counsel tables.
12.06.  Approaching the Bench: No attorney participating in the trial of a case shall approach the bench during the course of the trial without first obtaining permission of the Court.
12.07.  Attorney's Attire: All attorneys participating in a formal court proceeding shall wear suitable attire, in keeping with the dignity of the proceeding.
12.08.  Attorney Bias: No attorney shall by words or conduct manifest bias or prejudice, including, but not limited to, bias or prejudice based upon race, gender, religion, national origin, disability, age, sexual orientation, or socio-economical status as directed to parties, witnesses, counsel, court staff or others.
12.09.  Code of Professional Courtesy: The 25th Judicial Circuit hereby adopts the Kentucky Bar Association Code of Professional Courtesy, as evidenced by the attachment of such to these Rules.
12.10.  Intention to Argue Case: No attorney shall state, during progress of trial, in the hearing of the jury, that he/she does not care to argue the case, state the time he/she intends to use in argument of the case, or otherwise generally comment on the summation process. However, such statements may be made to the Court and opposing counsel out of hearing of the jury.
12.11.  Objecting to Question or Evidence: Counsel objecting to evidence, or any other matter during the trial, will make his/her objection without saying more. However, if counsel desires to make reasons for such objection on the record and to the Court, counsel may request the Court to approach the bench and make such a record by bench conference.
12.12.  Time for Summations: The Court may fix the amount of time allowed to counsel for each party for closing argument in all jury actions. Counsel for each party may suggest to the Court the time limitation to be placed upon the closing arguments. If any party is dissatisfied with the time assigned by the Court for closing arguments, objections must be imposed at the time of the ruling by the Court. The Court will keep time on each argument and advise counsel arguing the case when five (5) minutes of his/her allotted time remains. Counsel will be told when his/her time for arguments has expired and the Court shall stop any closing argument that extends more than two (2) minutes beyond the time previously fixed and assigned by the Court.
12.13.  Improper Argument: No attorney shall assert in argument his/her personal belief in the justness of his client's cause or in the veracity of any witness.
12.14.  Trial Publicity: During the pendency of any action, an attorney shall not offer his/her opinion to the guilt or innocence of a criminal defendant. Nor shall any attorney state a personal opinion as to the justness of a cause, or the credibility or character of a witness or litigant. Counsel shall take particular care in public comments not to prejudice the litigant's right to a fair trial by jury.
12.15.  Contact with Jurors: After conclusion of a trial, no attorney, nor his/her representative, shall contact a juror without first filing a motion requesting leave of court to make inquiry of jurors. The motion shall state with specificity the purpose of the motion and the nature of the inquiry. Nonetheless, a juror may refuse to submit to counsel's inquiry.
12.16.  Violation of Rules: No attorney shall, nor cause his/her staff or anyone acting in his/her behalf, to violate the Rules as set out herein.
Rule XIII.  Depositions and Discovery.
Text
13.01.  Notice to Take: A notice to take depositions shall be served within a reasonable time prior to the date on which the depositions are to be taken.
13.02.  Who May Take: Depositions, taken in this state, shall be taken before an examiner, a judge, clerk, commissioner or official reporter of a court, notary public, or before such other persons and under such other circumstances as shall be authorized by law.
Rule XIV.  Jury.
Text
14.01.  Questions By Court on Voir Dire in Civil Action: Before the attorneys are permitted to interrogate a jury panel, qualifying questions, substantially as follows, may be asked the jury panel by the Court, after first stating the names of the parties and the nature of the controversy.
 	(1)  Does any member of the panel have any personal knowledge about any matter concerning this controversy?
 	(2)  Has anyone talked to you about this controversy in your presence?
 	(3)  Are you related by blood or marriage to any of the parties (naming them)?
 	(4)  (If one of the parties is a corporation) Are you an officer, agent, stockholder, bondholder or employee of such corporation? Do you now have or have you ever had any business dealings with the corporation?
 	(5)  Plaintiff's counsel is  _____________________________________  (of the firm of)  _____________________________________ . Has he/she, or any member of his/her firm, been your attorney for any purpose within the past five years?
 	(6)  Defendant's counsel is  _____________________________________  (of the firm of)  _____________________________________ . Has he/she, or any member of his/her firm, been your attorney for any purpose within the past five years?
 	(7)  Have you, or your spouse, had a claim for damages, or a claim similar to the one being asserted herein, against any person, firm or corporation at any time?
 	(8)  (As to any who have had such claims) Do you feel that the fact that you have had such claim might affect your judgment in this case?
 	(9)  At any time has there been brought or made against you, or your spouse, a suit or a claim for damages?
 	(10)  (As to any who have had such claim against them) Do you feel that the fact that you have had such a claim or a suit against you or your spouse might affect your judgment in this case?
 	(11)  The parties in this case and the Court desire that each juror selected to try this case shall be disinterested and impartial and that the verdict will reflect the honest opinion and unprejudiced judgment of the jury. Is there any reason why you feel you cannot give to the consideration of this case your careful attention and by the verdict, say what your honest opinion and judgment is?
14.02.  Jury Qualification Form Availability: Jury qualification forms shall be made available by the Clerk to counsel and parties for examination and copying (unless the Court previously determines that such information should be kept confidential, as provided in KRS 29A.070(7)).
14.03.  Jury Qualification Form Information: Voir dire by counsel concerning information contained in the jury qualification form shall not be permitted except by leave of court.
14.04.  Juror Seating: The jurors constituting a trial jury panel will take seats corresponding with the order in which they were called and will retain such seats during the voir dire examination until the jury is finally sworn. The jury list which the Clerk furnishes the counsel for peremptory challenges shall list the names of the jurors with a number in front of their respective names corresponding to the jury seat which each juror occupies.
14.05.  Jury Admonitions: The jury must be admonished by the Court that it is their duty not to converse with, nor allow themselves to be addressed by, any other person on any subject of the trial; that they will not talk with the attorneys for either of the parties, to the parties, or to any witnesses in the case about any matter during the course of the trial; that, during the trial, it is their duty not to form or express an opinion thereon, until the cause is finally submitted to them. They shall also be admonished that during the separation of the jury, they are not to make any personal investigation of the facts in controversy, nor to visit the place of the occurrence of the facts being tried before them, nor in any way to obtain information concerning the case being tried.
Rule XV.  Criminal Procedure.
Text
15.01.  Copies of Indictments: At the time of the preparation of each indictment or information, the Commonwealth Attorney shall prepare sufficient copies and deliver the same to the Clerk, with the original, so that a copy shall be delivered to each defendant when he/she is served with the warrant or summons.
15.02.  Representation at Arraignment: Both the defendant and his/her attorney must be present at arraignment. If the defendant is not represented by an attorney, the Court shall, before the arraignment, appoint counsel to represent him/her at the arraignment. The attorney appearing for the defendant at the arraignment shall represent the defendant in all future stages of the proceeding. An attorney shall not withdraw from employment after arraignment in a criminal proceeding without permission of the Court.
15.03.  Pre-trial Motions: Motions by either the defendant or the Commonwealth in criminal cases shall be brought on for hearing on the date of arraignment, on the regular Motion Day at the hour of 1:30 p.m., or at any other time in the discretion of the Court for just cause.
15.04.  Pre-trial Conference: At arraignment, each case shall be set for Pre-trial Conference. Pre-trial Conference shall be held as a matter of course in all criminal cases.
15.05.  Final Motions: At Pre-trial Conference, final motions shall be heard and resolved. The Commonwealth and defense counsel must represent to the Court that a good faith effort has been made to resolve the matters complained of in the indictment in a just manner. The Commonwealth Attorney or his/her assistant, defense counsel and defendant shall be present, along with any witnesses necessary for the resolution of pending motions. If the Commonwealth and the defendant have negotiated a reasonable and just plea agreement, pleas will be entered at the Pre-trial Conference.
15.06.  Discovery: Upon reasonable request by any defense attorney, the Commonwealth Attorney's Office shall open its file to the attorney for each defendant in each criminal case, except for notes and memoranda prepared by the Commonwealth Attorney's office in preparation for trial. Further, the Commonwealth Attorney's Office shall furnish the defense attorney with any exculpatory evidence which it may have or may learn of during the pendency of the case.
In order to avoid unnecessary delay in the proceeding, response to discovery requests shall be prompt and in advance of the Pre-Trial Conference so that an effective Pre-Trial Conference may be had.
All law enforcement officers in Madison and Clark Counties, specifically including members of the County Sheriff's Department, the Richmond, Winchester and Berea Police Departments, and the Kentucky State Police, shall comply with all reasonable requests to allow the attorney for any criminal defendant to inspect physical evidence held in said law enforcement official's custody pending trial of said defendant.
Rule XVI.  Appearances and Substitution of Counsel.
Text
16.01.  After Appearance as Counsel: Whenever a party has appeared by attorney, he may not thereafter appear or act in his own behalf in the action, or take any step therein, unless an order of substitution shall first have been made by the Court after reasonable notice to the attorney by such party, and to any opposite party; provided that the Court may, in its discretion, hear a party in open court, notwithstanding the fact that he/she has appeared or is represented by an attorney.
16.02.  Withdrawal as Counsel: When an attorney of record desires to cease to act for a party, he/she should move the Court to allow him/her to withdraw as attorney of record. Such motion shall be served on the party as provided by Rule 5 of the Kentucky Rules of Civil Procedure. Until an order allowing withdrawal is entered, the attorney of record shall continue for all proper purposes. Within twenty (20) days of trial, an attorney of record shall not be permitted to withdraw from a criminal case in the absence of a compelling reason.
Rule XVII.  Attorneys.
Text
17.01.  Non-Resident Counsel: whenever a party to a case is represented by counsel not residing within the Commonwealth of Kentucky, such counsel shall designate in writing, at the time the first responsive pleading is filed, some member of the Kentucky Bar Association residing within this state upon whom notices and papers may be served. Upon his/her failure to do so, the Court may, upon motion, strike all pleadings of such party.
Rule XVIII.  Court Allowed Attorney's Fees.
Text
18.01.  Amount of Fee: In those instances in which, in order to conserve and protect the rights of the parties, the Court is called upon for an allowance of an attorney's fee, the Court, in its discretion, may set a fee which will equitably fit the circumstances.
Rule XIX.  Donated Legal Services.
Text
19.01.  Policy: Under the Kentucky Rules of Professional Conduct, an attorney is encouraged to render a minimum of fifty (50) hours of donated legal services per year by providing professional services at no fee or a reduced fee to persons of limited means. SCR 3.130, Rule 6.1. In order  to encourage members of the bar to donate legal services and in order to help provide legal services to persons of limited means who could not otherwise afford an attorney, this local rule establishes a panel of attorneys in each county within this judicial circuit who volunteer to donate legal services to persons of limited means.
19.02.  Donated Legal Services Panel: In each county, on or about January 1st of each year, the President of the local bar association shall present a list of all attorneys who adhere to this policy to the Circuit Clerk.
19.03.  Referral: Clients may be referred to panel attorneys by Appalachian Research and Defense Fund of Kentucky (hereinafter referred to as “Legal Services”), or panel attorneys may provide plan services to eligible clients who have directly consulted the panel attorney.
19.04.  Expertise Referral: In order to facilitate referral of cases to an attorney with expertise or interest in certain cases, panel attorneys will have subject matter areas in which they regularly practice. Panel attorneys may limit the type of cases they accept by referral. The panel attorney will determine whether the referred case has merit.
19.05.  Initial Client Interview: Legal Services will conduct the initial client interview, and will screen the client to determine eligibility under Legal Services regulations and to determine that the matter fits within the subject matter areas for which a panel attorney is available.
19.06.  Assignment of Case: Cases will be assigned to panel attorneys on a rotating basis. Absent a conflict of interest or other extenuating circumstances, the panel attorney will accept the referral and meet with the client. The panel attorney will decide whether the case has merit. Panel attorneys may limit the types of cases they accept by referral.
19.07.  Referral Case-Limit: Case referrals will be limited to two (2) cases per attorney per calendar year, not counting cases in which a fee is recovered from an adverse party. Attorneys willing to take more than two (2) cases should notify Legal Services.
19.08.  In Forma Pauperis: The panel attorney, in appropriate cases, will move the court on behalf of the client to proceed in forma pauperis.
19.09.  Panel Attorney Fees: The panel attorney will not charge or accept any fee from the client for services rendered in the referred case when appropriate and otherwise permitted by law, the panel attorney may seek attorney fees to be paid by the adverse party. The attorney may retain any such fees which are awarded and collected, provided, however, that a case in which a fee is recovered will not count as a pro bono case.
19.10.  Notice of Representation: Attorneys choosing to donate legal services to an eligible client who has not been referred to the panel by Legal Services, in order to receive credit for representing said clients pursuant to LR25JC XIX, shall complete and forward to Legal Services a Notice of Representation of client, along with Legal Services form reflecting the clients eligibility.
19.11.  Panel Attorney Response to Legal Services: The panel attorney will respond to reasonable requests for information from Legal Services in order for Legal Services to keep track of referrals and of case progress and outcomes.
19.12.  Participation Awards: Attorneys completing two (2) cases in a calendar year will receive a participation award from the local circuit bar. Attorneys who volunteer for and complete three (3) or more cases in a calendar year will receive a special recognition award from the local circuit bar. In addition, any attorney who completes fifty (50) hours of donated legal services in a calendar year shall receive a recognition award for such services from the Kentucky Bar Association pursuant to SCR 3.130, Rule 6.1.
Rule XX.  Practice Before Master Commissioner.
Text
20.01.  Service Upon Master Commissioner: Any Order or Judgment involving or requiring action by the Master Commissioner (“Commissioner”) shall be served upon said Commissioner, by the Clerk, and such Order or Judgment shall contain a certificate of the counsel preparing same, at the bottom of the last page thereof, to the effect that it is an Order or Judgment concerning which the Clerk is required to serve on the Commissioner.
20.02.  Contents of Referral Order: The initial Order or Judgment served upon the Commissioner shall contain in the caption or style, the names of all parties; and shall include in the last page, the names and addresses of all counsel, the parties represented, as well as a notation concerning the fact that any parties are not represented by counsel, and in that case, the mailing address of such parties.
20.03.  Reports of Master Commissioner: The Commissioner shall, when directed by order or Judgment to take any action, report the action taken by means of a report or memorandum, in order that the record shall be complete in all respects.
20.04.  Video Record: All hearings shall be conducted on the video record.
Rule XXI.  Domestic Relations.
Text
21.01.  Regular Method of Trial for Domestic Relations Actions: 
 	(a)  Pursuant to the mandate of Rule 43.04 of the Kentucky Rules of Civil Procedure, in all trials concerning maintenance or divorce, the testimony shall be taken by deposition, unless the parties opt for the alternate method for trial of said actions provided below (LR25JC 21.02).
 	(b)  The proof for the Petitioner shall not be commenced until the time for filing an answer has expired, and said proof shall be complete within thirty (30) days thereafter; the Respondent shall complete his/her proof within the following thirty (30) days; parties shall then have ten (10) days in which to complete any rebuttal. The case shall then stand for submission at the next regular Motion Day of the division to which the case has been assigned.
 	(c)  Upon submission of every domestic relations case in which the proof is taken by deposition, each party shall submit a concise brief outlining that party's contentions, with supporting authorities, and containing a detailed financial disclosure form listing the parties' assets, defining as to marital or non-marital property, and proposing a fair and equitable division of such property. Reply briefs may be allowed upon motion of either party.
21.02.  Alternate Method of Trial for Domestic Relations Actions: In all domestic relations actions, the parties may choose to have the case heard orally by the Master Commissioner (“Commissioner”) rather than have the testimony taken by deposition as set out above (LR25JC 21.01). To exercise the option to have the case heard orally, Petitioner shall file a motion to assign for hearing before the Commissioner. Unless Respondent promptly objects prior to the date of the hearing, it will be considered that both parties have opted to proceed by oral testimony. All hearings shall be conducted on the video record.
21.03.  Alternate Method of Trial for Uncontested Cases: Uncontested cases where there is a written Separation and Property Settlement Agreement executed by both parties and filed in the record, the parties may elect to waive the hearing before the Commissioner and submit a written deposition conducted before a Notary Public, submit the record and submit proposed findings of fact to the Commissioner for his/her review. After review, the Commissioner shall execute findings, along with other documentation, and file in the record. In order to elect this process, counsel must file a Motion to Assign, Waiver, Entry of Appearance and Agreement to Take Proof by Deposition in the record. The Commissioner's fee for proof by deposition shall be $10.00 per quarter hour.
21.04.  Discovery: No discovery shall be had until the verified factual disclosure form has been filed.
21.05.  Date, Time and Place of Hearing: In Madison County, domestic relations hearings shall be held each Tuesday, at 9:00 a.m., and in Clark County domestic relations hearings shall be held Wednesdays at 9:00 a.m., in a suitable hearing room in the courthouse, unless the parties have specifically agreed to another date, time, and/or place and the Commissioner has acquiesced.
21.06.  Master Commissioners Recusal: In the event the Commissioner is recused from a particular proceeding, the cause shall be transferred to the other Commissioner appointed in the 25th Judicial Circuit for further proceedings. Counsel for the parties shall submit to the circuit judge assigned to the matter a proposed order of Special Assignment, appointing the other Commissioner to hear the matter. The Order of Special Assignment must be entered in order to effectuate the transfer to the other Commissioner. Counsel for the parties shall contact the other Commissioner for scheduling and the Clerk of the Court shall copy the file in its entirety and mail said copy to the other Commissioner. For any further pleadings, counsel shall be responsible for mailing a copy of same directly to the other Commissioner and the original shall be filed with the Clerk of the Court. The Clerk will mail the submitted Commissioner's fees to his/her office address.
21.07.  Assignment for Hearing: 
 	(a)  No proceeding by oral testimony for dissolution of marriage, including joint petition, shall be assigned for trial until thirty (30) days have elapsed following the date the joint petition is filed, or the Respondent is actually summoned or is deemed to have been summoned by warning order. In no event shall any such case be assigned for trial before thirty (30) days have elapsed following entry of appearance or service of summons, or, if there are infant children, before sixty (60) days have elapsed from the date of service of summons, appearance or responsive pleading, whichever occurs first.
 	(b)  A motion to assign proceedings for final trial shall be accompanied by a verified factual disclosure form for the party filing the motion. Said verified factual disclosure form is attached to these rules and is mandatory.
 	(c)  The verified factual disclosure form for the opposing party shall be filed within ten (10) days of the service of the motion for final trial date.
 	(d)  No final trial date shall be assigned if the motion therefor is not accompanied by the verified factual disclosure form. In the event the opposing party fails to file said disclosure form within the ten (10) day period, or either party files an incomplete verified factual disclosure form, the Commissioner may recommend such remedies in regard to the failure that are just, including, but not limited to the following:
 		(i)  A recommendation that the matters set forth in the obedient party's schedule may be taken as established;
 		(ii)  A recommendation that the disobedient party be prohibited from introducing designated matters in evidence;
 		(iii)  A recommendation staying further proceedings until the disobedient party is in compliance; and/or
 		(iv)  A recommendation assessing all costs, including attorney's fees, against the disobedient party.
21.08.  Recommended Findings and Conclusions: The Commissioner shall report by making Findings of Fact, Conclusions of Law, and Recommendations to the Court in all dissolution actions on or before twenty (20) days from the date of hearing.
21.09.  Proposed Decree: The Commissioner's Findings of Fact, Conclusions of Law, and Recommendations shall be submitted to the Court, along with a proposed decree. Such proposed decree shall be drafted and submitted by counsel of the parties. Each party shall be notified of the filing of the Commissioner's report by the Clerk, pursuant to Rule 53.06(1) of the Kentucky Rules of Civil Procedure, unless waived in writing (which waiver may be by endorsement on said papers).
21.10.  Exceptions to Recommendations: Appeals from the Commissioner's report shall be styled “Objections to Report of Master Commissioner and Motion to Set Aside (or Modify, as the case may be) Report.” Such objection and motion shall briefly state express reasons for appeal. The appellant shall schedule the hearing for the next available Motion Day. All such appeals may be heard de novo by the Court, or all or specific testimony be directed to be taken by deposition and then submitted to the Court, together with briefs, as detailed in LR25JC 21.01.
21.11.  Court Costs: Directly after a final domestic relations matter is heard by the Commissioner, or submitted for final judgment on depositions as hereinafter provided, both parties shall secure payment of all court costs incurred, including the cost of recording the judgment, except as provided at LR25JC 21.12. Prior to the submission of the matter to the Circuit Judge for his/her signature on a final judgment, there shall appear in the record a certificate from the Clerk that all court costs have been paid.
21.12.  Commissioners Fee: The Commissioner shall receive a fee of $40.00 per hour, assessed at a rate of $10.00 for each quarter hour or part thereof. All monies so paid shall be either: (a) by money order or (b) by check drawn by the attorney. No more than $600.00 shall be assessed in any case unless recommended by the Circuit Judge and approved by the Chief Justice of the Kentucky Supreme Court.
Such fees shall be paid through the Office of the Circuit Clerk to the Commissioner and shall be due on the fifth working day following the conclusion of the final hearing. AP, Pt. IV, section 4.
21.13.  Temporary Orders: All hearings for temporary orders shall receive immediate action by the Commissioner, and he/she shall inform all parties or their attorneys of his/her decision within two (2) working days following the hearing. All other matters shall be ruled upon by the Commissioner in an expeditious manner.
21.14.  Agreements Acknowledged: All agreements between parties filed of record must be signed by both parties. In the event that a party is represented by counsel, the agreement must also be signed by counsel. If a party is not represented by counsel, such agreements must be signed and acknowledged before a person authorized to take acknowledgements under KRS 382.140 and KRS 348.380.
21.15.  Child Support: The Child Support Guidelines are attached and adopted by the Court. A worksheet shall be completed and filed in each case. If there is a deviation from the award arrived at by using the Guidelines, the pleadings shall state that the parties are aware of the Guidelines award and knowingly agree to depart from same.
21.16.  Factual Disclosure Requirement: In contested cases, verified factual disclosure forms, attached hereto, shall be filed and served on every other party not less than ten (10) days before the hearing date, or, if proof is to be taken by deposition, ten (10) days before the taking of the first deposition.
21.17.  Parents Education Clinic: If there are minor children involved, a proceeding for dissolution of marriage or a proceeding to determine custody shall not be assigned for final hearing until the parties have attended the Parents Education Clinic, held at least once each month in each county courthouse.
If a party refuses or fails to attend the Parents Education Clinic, the party may be compelled to attend by withholding the assignment of trial date, declining to set temporary or permanent visitation rights for the disobedient party, withholding a final order of child custody, setting a contempt hearing, or any other remedy deemed to be just.
21.18.  Guardian Ad Litem: In any case, upon recommendation of the Commissioner, or upon its own motion, the Court may appoint an attorney to represent the child(ren) in a dissolution matter. The attorney shall receive a reasonable fee for his/her services or expenses, to be assessed in just proportions against the parties.

Appendix of Forms
Text

 COMMONWEALTH OF KENTUCKY 25TH JUDICIAL CIRCUIT ORDER BE IT ORDERED, in all actions for dissolution of marriage in which an agreement regarding all issues has not been reached within fifteen (15) days of the filing date, the parties shall file sworn disclosures in a format approved by the Court, a facsimile of which is attached hereto. The Petitioner shall first file said disclosures within fifteen (15) days of the filing of the petition and the Respondent shall file disclosures within fifteen (15) days of the Petitioner's filing, and the Petitioner may respond within ten (10) days of said filing. The information set forth in the disclosures and the order of presentation shall not vary from the facsimile. Extensions of time may be permitted for good cause shown. This   day of  , 199 . DIVISION ONE DIVISION TWO
Click to view form.

 COMMONWEALTH OF KENTUCKY 25th JUDICIAL CIRCUIT  CIRCUIT COURT DOMESTIC RELATIONS ACTION #.  IN RE:  THE MARRIAGE OF  VERIFIED FACTUAL DISCLOSURE FORM OF: PETITIONER AND RESPONDENT
Click to view table.
 ********************************* The undersigned, whether husband or wife, herewith submits to following sworn Financial Disclosure Statement: I. CHILD(REN)'S NAMES AGE DATE(S) OF BIRTH II. ISSUES IN DISPUTE (CHECK THOSE APPLICABLE) Whether marriage irretrievable broken  Custody Restoration of non-marital property  Child Support Division of marital property  Maintenance Assignment of responsibility for debts  Attorney Fee Award NOTE: If the space provided in any category is insufficient, attach a separate sheet following the  same format  for each category. III. A. EMPLOYMENT Current Employer Name  Current Employer Address  POSITION  INCOME PAY PERIOD (WEEKLY, BI-WEEKLY, MONTHLY, ETC) GROSS INCOME PER PAY PERIOD TOTAL TAXES W/HELD CREDIT UNION FICA UNION DUES RETIREMENT MEDICAL INS. OTHER OTHER TOTAL DEDUCTIONS NET INCOME B. All other sources of Income (including but not limited to: dividends, earned interest, rents, public assistance (AFDC), social security, worker's compensation, child support from prior marriage, military retirement, unemployment compensation, odd-jobs, baby-sitting, bookkeeping, etc.). SOURCE OF INCOME ANNUAL AMOUNT MONTHLY AMOUNT TOTAL ANNUAL INCOME C. Fringe benefits (including but not limited to: automobile, health insurance, club memberships, etc., (excluding retirement benefits) TYPE OF BENEFIT VALUE ANNUALLY TOTAL VALUE D. EMPLOYMENT HISTORY AND EDUCATION EMPLOYMENT IN LAST FIVE YEARS (If other than current) START END EMPLOYER GROSS POSITION REASON LEFT Degrees earned: Last grade completed       Vocational training       Licenses or certifications       IV. MARITAL PROPERTY A. Real Estate Market Value Lien Equity Monthly Payment TOTAL FAIR MARKET VALUE B. PERSONAL PROPERTY: Value of $250.00 or more (excluding financial accounts) Value Lien Equity Monthly Payment TOTAL VALUE C. Bank, Savings, Investment Accounts, etc. INSTITUTION TYPE OF ACCOUNT ACCOUNT NUMBER VALUE TOTAL VALUE D. Stocks and Bonds INSTITUTION TYPE OF ACCOUNT ACCOUNT NUMBER VALUE TOTAL VALUE E. Whole Life Insurance COMPANY POLICY NUMBER BENEFICIARY CASH VALUE TOTAL CASH VALUE V. NON-MARITAL PROPERTY A. Real Estate Date Acquired Market Value Lien Equity Monthly Payment TOTAL FAIR MARKET VALUE B. PERSONAL PROPERTY: Value of $250.00 or more (excluding financial accounts) Value Lien Equity Monthly Payment TOTAL VALUE C. Bank, Savings, Investment Accounts, etc. INSTITUTION TYPE OF ACCOUNT ACCOUNT NUMBER VALUE TOTAL VALUE D. Stocks and Bonds INSTITUTION TYPE OF ACCOUNT ACCOUNT NUMBER VALUE TOTAL VALUE E. Whole Life Insurance COMPANY POLICY NUMBER BENEFICIARY CASH VALUE TOTAL CASH VALUE If you assert a non-marital interest in any property listed at V or VI, attach Schedule “A”, Property Valuation VI. VEHICLES: Autos, Motorcycles, Boats, Tractors, etc. YEAR MAKE AND MODEL MARITAL NON-MARITAL NADA VALUE DEBT VII. RETIREMENT BENEFITS: IRA, KEOUGH, Pension, etc. COMPANY OR INSTITU- TION CONTRIBUTE OR NON- CONTRIBUTE VESTED OR UN- VESTED WHEN PAYABLE MONTHLY BENEFIT PRESENT VALUE TOTAL PRESENT VALUE VIII. BUSINESS INTERESTS NAME OF BUSINESS TYPE NATURE OF INTEREST VALUE IX. PERSONAL PROPERTY: (Household Goods & Furnishings if in dispute) Attach on Schedule “B” Total Value: Husband   Wife   Court Decision  Schedule “B” is not necessary as subject property has been divided by parties.  Signature X. DEBTS (Including but not limited to mtges, charges, loans, etc.) A. MARITAL DEBTS CREDITOR MONTHLY PAYMENT BALANCE TOTAL MARITAL DEBT BALANCE B. NON-MARITAL DEBTS CREDITOR HUSBAND  OR WIFE MONTHLY PAYMENT BALANCE     TOTAL NON-MARITAL DEBT BALANCE     OF HUSBAND     OF WIFE XI. MONTHLY EXPENSES A. Common For Family TOTAL Rent Mortgage Property Taxes House Maintenance Gas or Fuel Oil Water, Sewage, Garbage Electric Telephone Yard Expense Vet and Pet Food Maid Service Other  Other  TOTAL     B. PERSONAL EXPENSES TOTAL Car Payment Gas and Oil Car Registration Car Insurance Clothing Uniforms Dry Cleaning Entertainment Food Doctor Dentist Drugs Eyeglasses, Hearing Auto Insurance Hospitalization Insurance Life Insurance Other Insurance Professional Dues Social Clubs Newspapers Subscriptions and Books Barber and Beauty Shops Cosmetics and Personal Hygiene TOTAL PERSONAL EXPENSES   C. EXPENSES SPECIFIC TO CHILD(REN) TOTAL Day Care Babysitter Tuition or School Fee Lunch Athletic and Activity Fees Allowance Life Insurance Medical Insurance Dental Medical Food Entertainment Other  Other  TOTAL EXPENSES FOR CHILD(REN)   XII. REQUIRED SEPARATE ATTACHMENTS I have attached to this schedule: 1. My three most recent and consecutive pay stubs. 2. A full and complete copy of my last Federal Tax Return. 3. The first page of my last State Tax Return. 4. Financial account statements. XII. [XIII.] STATEMENT OF SPECIAL PROBLEMS: Provide a brief narrative statement of any special problems. As example: complex valuation of closely held business or special needs of family member, etc. SCHEDULE “B”: GOODS AND FURNISHINGS Property Age Cost Husband's Value Wife's Value Proposed Disposition Court Value  & Disposition H W SCHEDULE “A”: NON-MARITAL PROPERTY OF:  ITEM DATE ACQUIRED ORIGINAL PRICE ORIGINAL MORTGAGE VALUE OF N/M INTEREST TOTAL VALUE OF NON-MARITAL INTEREST: I hereby certify that the information contained herein is true and accurate to the best of my knowledge. I further certify that there have been no reductions in any of the financial accounts nor any increase in any of the indebtedness listed of more than $200.00 since the separation, or I attach herewith a detailed explanation of said reductions or increases. I further state that the assets listed are all of the assets of which I am aware and I have not hidden, given away or depleted any assets in expectation of this action. PARTY STATE OF KENTUCKY ) ) SS COUNTY OF CLARK ) SUBSCRIBED and sworn to before me on this   day of  , 19 , by  . My commission expires:  . NOTARY PUBLIC, STATE AT LARGE, KENTUCKY Attorney for Submitting Party CERTIFICATE OF SERVICE It is hereby certified that a copy hereof was this   day of  , 19 , mailed to   at his/her address  .
Click to view form.
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Appendix A 25th Judicial Circuit And District Clark and Madison Counties 
Rule 1.  Introduction.
1.01.  Introduction.
Text
These are the Rules of Practice of the Twenty-Fifth Judicial Circuit (Clark and Madison Counties) Family Court (hereinafter referred to as “Family Court”). These Rules supplement the Kentucky Rules of Civil Procedure, Kentucky Rules of Criminal Procedure and the Family Court Rules of Procedure and Practice (FCRPP).
1.02.  Effective Date.
Text
These Rules shall take effect immediately upon approval by the Kentucky Supreme Court.
1.03.  Citation.
Text
Family Court Local Rules 25th (FCLR25).
Rule 2.  Court Scheduling / Motion Hour / Procedures For Filing.
2.01.  Schedule.
Text
By December 1st of each year, the Court will publish a calendar for all dockets for the entire following year. Subsequent orders cancelling or rescheduling dockets shall be filed with the Circuit Clerk.
Subject to specific dates set forth in each calendar year, regular dockets shall be on the following days and times:
 Clark County Monday 9:00 a.m. Paternity and Child Support (“J”) cases (County Attorney cases only) 10:30 a.m. Child Support (“CI”) cases (County Attorney cases only) Tuesday 9:00 a.m. Domestic Motion Docket 1:30 p.m. Only to be scheduled by the Courts: Adoption and Termination of Parental Rights Case Management Conferences Uncontested Final Hearings Adoption and Termination of Parental Rights TPR and Adoption Status Conferences Thursday 9:00 a.m. Juvenile Dependency, Neglect and Abuse 10:30 a.m. Juvenile Status 1:30 p.m.  Domestic Violence Madison County Monday 9:00 a.m. Domestic Motion Docket 1:30 p.m. Only to be scheduled by the Courts: 1:30 p.m. Case Management Conferences Uncontested Final Hearings Adoption and Termination of Parental Rights TPR and Adoption Status Conferences Tuesday 9:00 a.m. Paternity and Child Support (“J”) cases (County Attorney cases only) 1:30 p.m. Child Support (“CI”) cases (County Attorney cases only) Wednesday 9:00 a.m. Juvenile Dependency, Neglect and Abuse 10:30 a.m. Juvenile Status 1:30 p.m. Domestic Violence
Click to view table.
To the extent the above regular dockets and courtroom space allows all other days are reserved for emergency, special and final hearings as set by the Court.
2.02.  Motion Requirements.
Text
A.  All motions to be heard on either the Monday or Tuesday Domestic Motion Docket shall be filed and served on or before the close of business 10 days prior to the hearing on the motion unless said deadline falls on a weekend or holiday, in which event filing shall occur on the preceding business day of the Clerk. Any exceptions to these deadlines shall be by leave of the Court only.
B.  Prior to the taking of testimony on any motion, counsel shall certify, either in writing or on the record, that a good faith attempt has been made through negotiations to resolve the issue(s) to be heard.
C.  All motions which could require supportive testimony shall be verified or supported by affidavits, to which the opposing party may file a verified response or supporting affidavits 48 hours prior to the hearing. After reviewing the motions, response and affidavits, additional testimony shall be heard only if deemed by the Court to be helpful in rendering its ruling.
D.  With the exception of docket entries made by the Court, all motions, pleadings and orders shall be typewritten on white 8½ x 11 paper, in no less than 12 point font, double-spaced and in the English language.
Rule 3.  Adoption and Termination of Parental Rights.
3.01.  Adoption Hearings.
Text
All adoption hearings shall be set for hearing by telephoning the Family Court's Case Manager. Upon assignment of a hearing date, the requesting party shall serve notice of the hearing to all necessary parties in accordance with KRS 199.515.
3.02.  Involuntary Termination of Parental Rights.
Text
Upon the filing of an Involuntary Termination of Parental Rights, the Petitioner, shall contact the Family Court Case Manager to schedule a Status Conference.
All Involuntary Termination of Parental Rights Hearings shall be set for hearing upon motion of a party or the Guardian Ad Litem.
3.03.  Voluntary Termination of Parental Rights.
Text
All voluntary termination of parental rights hearings shall be set for hearing by the Family Court in accordance with KRS 625.042. The Circuit Clerk shall notify the Family Court Judge immediately upon the filing of a Petition for Voluntary Termination of Parental Rights.
3.04.  Appointment of GAL.
Text
A Guardian Ad Litem shall be appointed in ALL adoption cases (except adult adoptions).
3.05.  Review.
Text
In cases where parental rights are terminated at a final hearing, pursuant to FCRPP 36, a review shall be docketed by the Court 90 days from the date of entry of the order of termination to inform the Court of the child's status with respect to finalization of placement or adoption.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
There shall at all times be a governing protocol providing a method by which alleged victims of domestic violence may seek relief by restraining order 24 hours a day, 7 days a week. Unless a different protocol is agreed to by all Family, District and general jurisdiction Circuit Judges within the 25th Circuit and approved by the Kentucky Supreme Court, the Uniform Protocol published by the Kentucky Supreme Court shall be the controlling protocol, and same is hereby incorporated by reference herein.
The Current Domestic Violence Protocol for the 25th Judicial Circuit is attached as hereto in Appendix A.
Rule 5.  Paternity and Paternity-Related URESA Actions.
Text
Pursuant to FCRPP 14(3), only motions regarding paternity, child support and modifications of child support shall be heard on the child support docket. All motions regarding custody and timesharing in paternity cases shall be heard on the regular domestic motion docket. All private party child support cases shall be heard on the regular domestic motion docket.
Rule 6.  Dependency Neglect and Abuse.
Text
There are currently no local rules relating to Dependency Neglect and Abuse. See FCRPP 16 – 31 for uniform statewide rules.
Rule 7.  Domestic Relations Practice.
7.01.  Factual Disclosure Requirement.
Text
Pursuant to FCRPP (3), parties are not required to file Preliminary Verified Disclosure Statements (PVDS) in the record. However, all parties shall file a notice of service of the PVDS in the record.
The parties may enter into an agreed order waiving the filing of preliminary and/or final Verified Financial Disclosures (AOC-238 and AOC-239) only in the following circumstances:
 	1.  Pursuant to FCRPP 3, the parties have entered into an agreement which resolves all issues between them.
 	2.  The parties' Separation Agreement or Agreed Order waiving disclosures acknowledges their right to receive disclosures from the other party and their agreement to waive disclosures. Counsel may not sign waivers on behalf of their clients. 
 	3.  The parties' Separation Agreement or Agreed Order waiving disclosures contains the parties' acknowledgement that each has made full disclosure to the other of all information that would have been contained in the verified disclosures.
If the Court, in making its determination regarding the conscionability of the parties' Separation Agreement, deems more information is necessary, the Court may subsequently order the filing of Verified Financial Disclosures despite the parties' agreement to waive said Disclosures.
7.02.  Venue.
Text
No cases shall be heard in which neither party resides in Clark or Madison County unless a Motion to Waive Venue stating good cause is filed and sustained by the Court.
7.03.  Parent Education/Families in Transition.
Text
Pursuant to FCRPP 3(5), in proceedings that involve the custody of a minor child(ren), parents or custodians may be ordered to complete a parent education program at their expense before a final hearing will be scheduled. In particular cases, the Court, in its discretion, may order more advanced family education or counseling. Failure of any party to comply with such an order may result in a reduction of time-sharing, custody or visitation.
7.04.  Agreements Acknowledged.
Text
All agreements between parties filed of record must be signed by both parties (not merely by the parties' counsel). In the event that a party is represented by counsel, the agreement must also be signed by counsel. If a party is not represented by counsel, such agreements must be signed and acknowledged before a person authorized to take acknowledgments under KRS Chapter 423, a Deputy Circuit Clerk or Court Support Worker.
7.05.  Guardian Ad Litem.
Text
Upon motion of a party or upon its own motion, the Court may appoint a Guardian Ad Litem/Friend of the Court to represent the child(ren) in a dissolution action or contested child custody or timesharing matter.
The Guardian Ad Litem/Friend of the Court shall receive a reasonable fee for his/her services or expenses to be assessed in just proportions against the parties. Attorneys desiring GAL/FOC appointments must complete the Guardian Ad Litem training provided by the Administrative Office of the Courts.
7.06.  Assignment for Hearing.
Text
No proceeding for dissolution of marriage, including joint petition, shall be assigned for final hearing until thirty (30) days have elapsed following the date a joint petition is filed or the Respondent is actually summoned or is deemed to have been summoned by warning order. In no event shall any such case be assigned for final hearing before thirty (30) days have elapsed following entry of appearance or service of summons, or, if there is an infant child(ren), before sixty (60) days have elapsed from the date of service of summons, appearance or responsive pleading, whichever occurs first.
7.07.  Method of Final Hearing.
Text
A.  Pursuant to the mandate of Rule 43.04 of the Kentucky Rules of Civil Procedure, in all trials concerning maintenance or divorce, the testimony shall be taken by deposition, unless the parties opt for the alternate method of trial of said actions as provided herein.
B.  In all contested domestic relations actions, the parties may choose to have the case heard by the Family Court Judge rather than have the testimony taken by deposition. To exercise the option to have the case heard, Petitioner shall make the request on the Pre-hearing Memorandum filed prior to the Case Management Conference. Unless the Respondent promptly objects prior to the date of the Case Management Conference, it will be considered that both parties have opted to proceed by oral testimony. All hearings shall be conducted on the video record.
C.  In its discretion, the Court may order that testimony of witnesses other than the parties be taken only by deposition.
7.08.  Uncontested Final Hearings.
Text
A.  An uncontested hearing is one in which the parties have agreed to all the necessary elements to dissolve the marriage contract, establish custody and support, maintenance and divide the property and debts of the marriage or when respondent is in default or has been served by a Warning Order Attorney and a Warning Order Attorney Report has been filed.
B.  In uncontested cases where there is a written Separation Agreement executed by both parties and filed in the record, the parties shall submit proof by deposition or written interrogatories. The parties must file an Agreed Order to take proof by deposition or written interrogatories and submit on the record, proof by deposition or written interrogatories and a proposed Decree of Dissolution to the Family Court Judge. In the event no Agreed Order has been signed, either party may file a Motion to Submit, giving notice to all parties. Alternatively, either party may request an uncontested final hearing on oral testimony. The hearing shall be scheduled by telephoning the Family Court's legal assistant. Upon assignment of a final hearing date, the requesting party shall serve notice of the hearing to all parties. In uncontested cases involving minor children, a child support worksheet shall be provided so the Court can determine whether any deviation therefrom is proper.
The following documentation must be filed concurrently with Motion to Submit or Agreed Order submitting including:
 	1)  Verified Factual Disclosure Statements or Verified Waiver of Disclosures in accordance with FCR 7.01
 	2)  Certificates of completion of any ordered parent education
 	3)  A copy of the parties' Separation Agreement, if any
 	4)  A copy of the parties' Separation Agreement, if any
 	5)  The parties' hearing waiver
 	6)  Request for restoration of maiden name executed by the party requesting the name
 	7)  Child support worksheet
 	8)  Findings and Decree
7.09.  Contested Final Hearings.
Text
A.  A contested hearing is one in which the parties have not agreed upon the division of property, debts, custody, support, maintenance, or anyone of the elements, and the taking of evidence is necessary to permit the Court to render a determination.
B.  Prior to scheduling a contested final hearing, a Case Management Conference shall be held in all contested cases with counsel and parties in attendance.
C.  A Case Management Conference may be scheduled by filing a motion therefor with the Family Court on the Domestic Motion Docket. Except for good cause shown, no Case Management Conference will be scheduled until completion of any parent education ordered by the Court and the exchange of Preliminary Verified Financial Disclosures Statements.
D.  At least seven (7) days prior to the Case Management Conference, each party shall file a Pre-hearing Memorandum which shall include the following information:
 	1.  All issues in dispute.
 	2.  All issues resolved by stipulation or agreement.
 	3.  Income and Expense Schedule:
 		a.  Employment status, including income and deductions therefrom;
 		b.  Income from sources other than employment;
 		c.  Present monthly expenses;
 	4.  Property Schedule and proposed division of:
 		a.  Marital real estate including the fair market value and the unpaid balance of any liens thereon;
 		b.  Marital personal property including the value and the unpaid balance of any liens thereon;
 		c.  Marital debts including the date incurred and the balance thereon;
 		d.  Non-marital real estate including the fair market value, the balance of any liens thereon, and the legal basis relied upon to support such a designation;
 		e.  Non-marital personal property including the value, the balance of any liens thereon, and the legal basis relied upon to support such a designation;
 		f.  Non-marital debts including the date incurred and the balance thereon.
 	5.  List of all witnesses, both expert and lay, and a brief statement of the issues about which the witness will testify.
 	6.  List of documents and exhibits.
 	7.  Statement of special problems.
 	8.  In contested child custody matters:
 		a.  A brief statement supporting the party's position on custody and timesharing;
 		b.  Whether the parties have met with the Family Court Support Worker;
 		c.  List of all other cases involving the child(ren) including, but not limited to, juvenile, criminal and custody matters.
 	9.  In contested child support matters:
 		a.  Attach a Child Support Guidelines Worksheet;
 		b.  A brief statement on the issues in dispute.
 	10.  Estimated length of hearing and whether testimony is to be taken by deposition or by oral testimony before the Court.
E.  In the event either party fails to file the Pre-hearing Memorandum or either party files an incomplete Pre-hearing Memorandum, the Family Court Judge may order such remedies in regard to the failure that are just, including, but not limited to the following:
 	1.  The matters set forth in the compliant party's schedule may be taken as established;
 	2.  The noncompliant party may be prohibited from introducing designated matters into evidence;
 	3.  The Court may stay further proceedings until the noncompliant party is in compliance; and/or
 	4.  The Court may assess all costs, including attorney's fees, against the noncompliant party.
Rule 8.  Status Offenses.
8.01.  Status and Delinquency.
Text
These rules and any applicable statewide rules shall govern status offenses as defined by the Kentucky Unified Juvenile Code. Public offense actions shall be handled on a separate Juvenile Docket of District Court and shall not be heard in Family Court.
Rule 9.  Miscellaneous.
9.01.  Mediation.
Text
A.  Referral to Mediation
The Family Court Judge may, by appropriate Order, refer a case to mediation with or without the consent of the parties. Cases shall be referred to a court-approved mediator unless the parties otherwise agree on a mediator. Parties may be referred to a family court support worker for mediation. Parties who fail to participate in Court-ordered mediation in good faith may be sanctioned by the Court.
B.  Confidentiality
Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications are confidential and shall not be disclosed. They are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding. Nothing in this rule shall alter a mediator's responsibility to report abuse pursuant to KRS 209.030 and KRS 620.030.
C.  Reporting to the Court
 	1.  If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an Order reflecting the fact of settlement as in any other case.
 	2.  If some but not all of the issues in the case are settled during mediation or if agreements are reached to limit discovery or on any other matter, the parties shall submit a joint statement to the Court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within ten (10) days of the termination of mediation. Unsettled cases shall then be returned to the Court's active docket in compliance with FCRPP 2(6).
9.02.  Assignment of Cases and Consolidation and Joining Together of Related Actions.
Text
A.  In order to promote the goal of “one family, one judge”, simultaneous with the filing of any initial pleading, the Petitioner or Movant shall also file with the clerk a Cross Reference Data Sheet on a form approved by the Court. The Clerk shall examine said form, and if a matter involving the same party or parties has previously been assigned a case number, the new filing shall be assigned to the same division as the previous or pending case. The only exceptions to this requirement shall be after-hours Petitions for Emergency Protective Orders or Emergency Custody Orders.
In the event no such prior or pending case exists, the Clerk shall assign cases on a completely random basis.
B.  Pursuant to CR 42.01, when two or more different actions are pending involving the same parties and common questions of law or fact, those cases may be consolidated. Common issues may be heard in both cases simultaneously, but the files shall be maintained separately.
C.  After each action has been assigned to a division, the judge thereof may transfer the case to another division for good cause.
D.  If a case involves the same parties and common questions of law or fact, the parties shall file a motion to consolidate or join the actions, or the Court may consolidate the actions on its own motion.
9.04.  Review of Recorded Court Proceedings.
Text
The Clark and Madison County Circuit Court Clerks' offices shall not release any copies of the Clark and Madison Family Court confidential video records, except Paternity actions, without a specific written order from the presiding Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to the parties, including the child's Guardian Ad Litem, if any, and set forth the purpose of the request.
Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation or prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
Parties wishing to review a recorded court proceeding may do so at the Circuit Clerk's office. Madison County parties wishing to view recordings of their case may use the viewing center in the lobby of the Madison County Family Court. Parties wishing to view DVDs in Clark County shall do so by appointment only in the Clark Circuit Clerk's office.
Appendix A
25th Judicial Circuit And District Clark and Madison Counties
Text
Twenty-Four Hour Accessibility To Protective Orders And Local Joint Jurisdiction Protocol 
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (IPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies, which place limitations on a petitioner's right to modify or withdraw a petition for protective orders are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the receiving judge may hear the matter. 
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
During regular business hours, the petition shall be obtained, sworn to, and filed in the Offices of the Clark or Madison County Circuit Clerk.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioners after regular business hours and weekends:
Clark and Madison Circuit Court Clerks and Deputy Clerks
Clark and Madison County Attorneys, Assistant County Attorneys, and office staff
Clark and Madison County Sheriffs and Deputy Sheriffs
Any Officer from a Clark and Madison county city police department
Any Trooper from the Kentucky State Police
Any Officer from the Eastern Kentucky University Police Department
Clark and Madison County Jailers and Deputy Jailers
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
During regular business hours, petitions for all protective orders shall be presented to a Family Circuit Court Judge of the 25th Judicial Circuit for review and consideration. If a Family Circuit Court Judge is not available, petitions shall be presented to a District Court Judge of the 25th Judicial District for review and consideration. If neither a Family Circuit Court Judge nor a District Judge is available, petitions shall be presented to a General Jurisdiction Circuit Court Judge of the 25th Judicial Circuit.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition according to the joint “EPO and IPO After-Hours Protocol” (attached hereto), which is incorporated herein by reference.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for any order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The Circuit Clerk or other issuing authority shall assign both KRS Chapter 403 emergency protective orders and KRS 456 interpersonal protective order cases to the Family Circuit Court for hearing.
 		D.  The schedule for hearings on protective orders is as follows:
Clark County, Thursdays at 1:30 p.m.
Madison County, Wednesdays at 1:30 p.m.
These court dates are subject to the Master Calendar of the Family Circuit Court of the 25th Judicial Circuit issued each calendar year (which takes into account all holidays), and entered pursuant to FCLR25 2.01.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons for the matter to be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.736 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate criminal contempt proceedings during regular business hours should contact the appropriate County Attorney (Clark or Mason County) in order to initiate criminal charges of a violation of the protective order. After regular business hours and weekends, petitioners should contact law enforcement for investigation of their complaint. Petitioners seeking to initiate civil contempt proceedings within the Family Circuit Court should refer to FLCR25 2.02 and follow the procedures therein.
 		C.  No Petitioner may be held in contempt for failure to appear at a domestic violence hearing or the prosecution of a criminal violation of a protective order.

Local Rules — Twenty-Fifth Judicial District  Clark and Madison Counties
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Preamble
Text
The following Rules of Practice and Procedure are adopted in order to promote and facilitate the fair and efficient administration of justice in the courts of the 25th  Judicial District. There rules are designed to inform the public as to how the court system operates, to assist the practitioner in the presentation of cases, and to generally enhance the dignity of and respect for the local court system. The overriding purpose of these rules is to provide for the fair, prompt and consistent administration of justice in the local court system.
I.
General Provisions.
101.  Courts of the 25th Judicial District. 
102.  Court Sessions. 
101.  Courts of the 25th Judicial District.
Text
(a)  There are two (2) District Courts in the 25th Judicial District: Clark District Court and Madison District Court. Clark District Court holds sessions at 17 Cleveland Avenue, Clark Judicial Center, Second Floor, Winchester, Kentucky. Madison District Court holds sessions in the Madison County Hall of Justice, 351 West Main Street, Richmond, Kentucky, and Berea City Hall, First Floor, Berea, Kentucky.
(b)  Sessions of Court are per Order entered and recorded in the District Court Clerk's Office.
(c)  Time or Courtroom for a particular session in aforementioned order is subject to temporary or permanent change without notice should circumstances require.
(d)  The Judicial District has three divisions. The divisions shall be designated one, two and three with each division assigned to one judge.
102.  Court Sessions.
Text
The divisions specified above contain separate sessions. All matters shall be scheduled on the dates and times designated in the Court schedule relative to each division.
II.
Criminal Practice.
201.  Motions. 
202.  Copies to Court. 
203.  Guilty Pleas (Jury Trials). 
204.  Pretrial Conferences (Jury Trials). 
205.  Continuances (Jury Trials). 
206.  Trial Date (Jury Trial). 
207.  Search Warrants. 
208.  Subpoenas. 
201.  Motions.
Text
To facilitate the preparation of motion dockets and preparation by the Court, all motions must be in writing and should be filed and served not later than forty-eight (48) hours prior to the scheduled hearing, excluding Saturdays, Sundays and holidays if service is made in person. If copies to opposing counsel and the Court are served by mail, said motion must be filed not later than five (5) days prior to the day of the scheduled hearing. Copies of all motions filed shall be served or mailed to the Court. Counsel may set Motions to be heard on regular hearing docket of the respective Court or in the case of lengthy motions, scheduling same with the Court. In Jury Trials dispositive motions, discovery issues, motions to continue and foreseeable evidentiary motions shall be scheduled to be heard on date of Pretrial Conference unless another hearing date has been assigned by the Court and will not be heard on the trial date except for good cause shown or as provided by the Rules of Civil or Criminal Procedure.
202.  Copies to Court.
Text
Counsel shall mail, e-mail or hand-deliver a copy of each written motion to the Court when the original is filed with the Clerk's Office. This will allow the Court to review the Motion and supporting memoranda or affidavits prior to the hearing.
203.  Guilty Pleas (Jury Trials).
Text
When the Defendant's case has been scheduled for jury trial, all reasonable efforts should be made to prevent unnecessary delay of the trial and inconvenience to the jury. Attorneys and defendants are to use their best efforts toward settlement and should exhaust completely all efforts toward settlement no later than the Friday before the trial date.
204.  Pretrial Conferences (Jury Trials).
Text
Pretrial Conferences will be held as a matter of course in all criminal and traffic cases in which a jury trial has been requested. If a plea arrangement cannot be reached, a date for trial will be set. At the Pretrial Conference all Motions, stipulations and proposed Jury Instructions shall be presented to the Court.
205.  Continuances (Jury Trials).
Text
Continuances will be granted only for good cause shown.
206.  Trial Date (Jury Trial).
Text
Every effort shall be made by Court and counsel to promote efficiency, to maintain decorum and to avoid inconvenience to the jury panel. All counsel, defendants, and witnesses shall be present at 8:00 a.m. on the date of trial. Counsel, defendants, and witnesses for cases which are not anticipated to be heard first shall nevertheless report and remain available for trial throughout the day. Unless otherwise directed by the Court, counsel and defendants of the case selected as the first trial of the day shall be seated at the counsel table at 9:00 a.m. to announce that they are ready for trial.
207.  Search Warrants.
Text
Copies of all search warrants and supporting affidavits shall be filed in the Clerk's Office pursuant to RCr 13.10. An executed copy shall be filed by the executing officer in the Clerk's Office within forty-eight hours of execution. If an arrest results therefrom, the above papers shall be placed in the case jacket of the Defendant. Supporting affidavits shall be sworn to before the Circuit Judge or District Judge or the Circuit Clerk in the absence of a Judge or before a person properly authorized by Order of this Court.
208.  Subpoenas.
Text
All subpoenas to be served by the Sheriff should be delivered to the Sheriff's Office at least ten (10) days prior to the Jury Trial. Motion for continuances due to the absence of witnesses may be denied, unless it is certified that this rule was complied with or good cause shown.
III.
Juvenile Division.
301.  Proceedings. 
302.  Motions. 
301.  Proceedings.
Text
All proceedings in Juvenile Division shall be conducted pursuant to the Unified Juvenile Code, KRS Chapter 600 to 645, as amended.
302.  Motions.
Text
Motions should be filed and served as set out in DPR 201, but shall be scheduled during regular sessions of the Juvenile Division.
IV.
Civil Practice.
401.  Times for Motions. 
402.  Service of Motions. 
403.  Motions Under CR 78(2). 
404.  Continuances. 
405.  Copies to Court. 
406.  Default Judgments. 
407.  Jury Trials. 
408.  Pretrial Conferences (Jury Trials). 
409.  Settlements (Jury Trials). 
410.  Subpoenas. 
411.  Trial Date (Jury Trials). 
401.  Times for Motions.
Text
Motions shall be scheduled for the days and times indicated on the Court schedule. The Clerk's Office shall maintain a Civil Motion docket, and shall docket each motion in the order that it is filed. Counsel should contact the Clerk's Office to obtain a date for a hearing. The Court assumes that each hearing will take no longer than fifteen (15) minutes. The Court requests counsel to obtain a special day and time from the District Judge to hear motions that will last longer than 15 minutes.
402.  Service of Motions.
Text
Motions should be in writing, except motions made orally during trial. Service of motions shall be as outlined in DPR 201.
403.  Motions Under CR 78(2).
Text
Motions may be made pursuant to CR 78(2), which provides for the determination of motions without oral hearings upon brief written statements of reasons in support and opposition of the motion. The movant shall state that the motion is made pursuant to CR 78(2), and shall direct the opposing attorney's attention to the fact that under this local rule the motion may be granted routinely by the Court within ten (10) days after filing unless an objection is received or a response filed. Should the party opposing the motion wish to have an oral hearing, they may so state in their response, and after contacting the Clerk's Office as outlined above, shall proceed to set the motion for a Motion Day.
404.  Continuances.
Text
An attorney who will be unable to be present at the time set for a motion shall immediately contact the opposing attorney and attempt to establish a mutually agreeable time for the hearing. Continuances for motions may be granted upon agreement of parties and the notification of the clerk. Should this prove unsuccessful, the party desiring a continuance shall file a motion for continuance in writing. The Court will then consider the motion for continuance, and determine whether to reschedule the hearing or hold it for compelling reasons.
405.  Copies to Court.
Text
Counsel must mail, e-mail, or hand-deliver a copy of each written motion to the Court when the original is filed with the Clerk's Office. This will allow the Court to review the motion and supporting memoranda or affidavits prior to the hearing.
406.  Default Judgments.
Text
A party seeking a default judgment shall first file a written motion and notice to the Defendants for such judgment. All such motions may be heard and scheduled on a Motion Docket. The judgment must also contain a statement by the attorney for the party seeking such a judgment conforming with the certificate required by CR 55.01. Court appearance by attorney representing party seeking default judgment shall be mandatory.
407.  Jury Trials.
Text
A party desiring a jury trial must demand it as provided in CR 38.02. Otherwise, the Court may consider any right thereto waived, and the trial, if any, may be heard by the Court.
408.  Pretrial Conferences (Jury Trials).
Text
The Court will require the parties to meet in order to discuss and narrow the issues. Parties should be prepared to stipulate facts as to the admissibility of certain documents or other such evidence, to agree upon the issues to be tried, and to tender proposed instructions.
409.  Settlements (Jury Trials).
Text
All parties should notify the Court not less than forty-eight (48) hours prior to a trial of a civil case of any settlement therein.
410.  Subpoenas.
Text
All subpoenas to be served by the Sheriff shall be delivered to the Madison County Sheriff's Office at least ten (10) days prior to the trial date. No continuances will be granted due solely to the failure to have a witness subpoenaed unless it is certified that this rule was complied with or other good cause is shown.
411.  Trial Date (Jury Trials).
Text
Every effort shall be made by Court and counsel to promote efficiency, to maintain decorum and to avoid inconvenience to the jury panel. All counsel, parties and witnesses shall be present at 8:00 a.m. on the date of trial. Counsel, parties and witnesses for cases which are not anticipated to be heard first shall nevertheless report and remain available for trial throughout the day. Unless otherwise directed by the Court, counsel and parties shall be seated at counsel table at 9:00 a.m. to announce that they are ready for trial.
V.
Probate Practice.
501.  Petitions for Probate. 
502.  Proof of the Execution of Wills. 
503.  Notice and Waiver. 
504.  Bond and Surety. 
505.  Petitions to Dispense With Administration. 
506.  Probate Docket. 
507.  Settlements. 
508.  Compensation. 
509.  Public Administrators. 
501.  Petitions for Probate.
Text
To commence the probate of a decedent's estate, a petition for the appointment of a fiduciary, probate of a will, or similar initial pleading shall be filed in the Probate Division of the Clerk's Office, and all required fees paid. The Court prefers that counsel refrain from using fill-in-the blank forms. Form AOC-830, Dispense with Probate of Estate and Administrative Offices of the Court Fiduciary bond forms are exceptions to this preference.
502.  Proof of the Execution of Wills.
Text
No Will offered for probate will be accepted unless proof is submitted to the Court regarding its due execution. This proof may be in the form of oral testimony before the Court.
503.  Notice and Waiver.
Text
Unless the person seeking appointment as a personal representative is named Executor in a Will offered for probate, notice of the hearing on the appointment must be given to all heirs at law. This notice must be in writing. Notice may be by ordinary mail at least five (5) days before the hearing. Proof of service in the form of a copy of the mailed notices and a certificate of service shall be filed in the record with the petition requesting appointment. In lieu of such notice, the Court will accept a notarized waiver from each heir indicating that he or she does not desire to attend the hearing.
504.  Bond and Surety.
Text
The personal representative shall be required to make a bond. The amount of this bond shall be the estimated value of the estate for which the fiduciary is entrusted, but the value of the real estate will be excluded unless the will grants the power of sale or the fiduciary has petitioned the Court to sell the real estate. Surety will be excused where the Will requests that surety not be required or, in the discretion of the Court, where it is deemed unnecessary for the protection of the estate or in instances where a notarized waiver of surety is executed by all parties in interest and filed. Trust companies may pledge their capital stock in the amount of the bond.
505.  Petitions to Dispense With Administration.
Text
When there are no probatable assets, or under the appropriate circumstances, the Court may order that administration of the estate be dispensed with. Such orders may be entered upon a petition requesting such relief filed.
506.  Probate Docket.
Text
The Court shall consider probate cases after they have been placed on the Probate Docket as indicated above. Petitions should be filed no later than the preceding day. If a hearing requiring more than fifteen minutes is requested, counsel should contact the District Judge to obtain a day and time for such hearing, and notice shall be given thereafter. Uncontested probate matters and simple matters may be placed on an informal docket and the Court shall enter appropriate orders at the earliest date. Walk-in probate petitions may be considered during probate dockets at the discretion of the presiding judge.
507.  Settlements.
Text
All settlements must comply with statutory requirements and be sufficiently detailed to give the Court enough information to approve them. Informal Settlements may be submitted in accordance with KRS 395.605.
508.  Compensation.
Text
Any request for compensation made by a personal representative or an attorney for the estate must be clearly itemized in the Final Settlement for approval by the Court.
509.  Public Administrators.
Text
Public Administrators will be appointed by the Court on a case-by-case basis as needed. The Clerk shall maintain a list of those local attorneys wishing to serve as Public Administrator. Any local attorney may submit his or her name to the list.
VI.
Unlicensed Schools, Programs, Training and Probation.
600.  Introduction. 
601.  Identification. 
602.  Address. 
603.  Fee Schedule. 
604.  Indigent Fee Schedule. 
605.  Report of Reduced Fees. 
606.  Freedom of Choice. 
607.  Multiple Organizations. 
608.  Employees. 
609.  Income and Expenses Statement. 
610.  Court Orders. 
611.  Restitution. 
612.  Insurance. 
613.  DUI Supervision Prohibited. 
614.  Penalty. 
615.  Licensed or State Regulated Programs. 
616.  Compliance With Court Rules. 
600.  Introduction.
Text
The Court recognizes that there are presently a number of private schools, programs, probation services, and training groups which provide services to defendants in conjunction with Court rulings. Such organizations shall be referred to as “organizations” throughout this section. These organizations are privately operated and funded by fees charged to the defendants. Such organizations are not part of the Court system and are not licensed or supervised by any state agency. In order to ensure fair and honest treatment for all people using these organizations, the Court invokes the following rules.
601.  Identification.
Text
No such organization shall give the impression that it is a part of the Court system or an officer of the Court. In no way shall such organization imply it has any special influence with the Courts.
602.  Address.
Text
Each such organization must maintain a telephone and address within this district.
603.  Fee Schedule.
Text
Each such organization shall provide annually prior to the last day of January a copy of their proposed fee schedule for the next year to the Chief Judge of this District. All fees charged must be approved by the Court. No fees on the proposed fee schedule may be changed without Court approval.
604.  Indigent Fee Schedule.
Text
All such organizations shall present to the Court fee schedules for reduced fees or no fees based on the income of the defendant. Student fees will be based on their particular circumstances. Under no event shall an organization deny services due to poverty. Indigent fee schedules must be provided annually to the Court no later than the last day of January.
605.  Report of Reduced Fees.
Text
All such organizations shall report annually prior to the last day of January the numbers of reduced fee clients serviced in this district during the past year and the amounts charged.
606.  Freedom of Choice.
Text
The Court will not recommend a defendant to a specific program or specific organization unless the defendant moves the Court to do so. Any program and or organization to which a referral is made must be approved by the Court and meet all requirements set out in these rules. Notwithstanding any motion made by the defendant, any recommendation shall be at the discretion of the Court. It is understood that defendants seeking relief offered by such organizations must complete the required course of action by a date set by the Court, barring a motion to extend time or a motion to be released from said course of action, or be subject to the contempt powers of the Court. Any person employing such organization may at any time prior to completion date set by the Court, move the Court to proceed as if they had never entered the program. Under such circumstances, defendants will not owe any fee to the organization. Under no circumstances shall the Court sentence any person to jail time for failing to pay organization fees excluding Court costs and fines. Such fees must be collected by normal Court action regarding civil matters; e.g.  Small Claims and Civil Court.
607.  Multiple Organizations.
Text
The Court shall show no preference to any such organization operating within its district that meets requirements of these rules.
608.  Employees.
Text
No employee of such organization shall be a convicted felon.
609.  Income and Expenses Statement.
Text
Annually on or before the last day of January each such organization shall report to the Chief Judge of this district its total income and expenses originating in this district for the previous year. This report is confidential and not part of the public record.
610.  Court Orders.
Text
No such organization has any authority to alter or change the Court's terms, conditions or Orders.
611.  Restitution.
Text
No such organization shall collect restitution or any funds ordered by the Court as terms, conditions or costs as a part of a judgment or Order.
612.  Insurance.
Text
Each organization shall produce and keep current a certificate of liability insurance in the amount of no less than $1 million dollars as required by SCR 9.020(D). Proof of such insurance shall be provided to the Court annually prior to the last day of January.
613.  DUI Supervision Prohibited.
Text
Organizations shall not be permitted to supervise or monitor persons found guilty of Driving Under the Influence of Intoxicants unless said organization has been licensed by the Cabinet for Health Services.
614.  Penalty.
Text
Any organization that knowingly makes a false report to the Court shall be subject to the Court's contempt powers.
615.  Licensed or State Regulated Programs.
Text
The above rules do not apply to any licensed programs, probation services, schools or training groups which are supervised by the State Government, County Government, AOC, or Comprehensive Care.
616.  Compliance With Court Rules.
Text
To receive referrals, an organization must comply with these rules and SCR 9.000.
VII.
Miscellaneous Provisions.
701.  Holiday Schedule. 
702.  Scheduled Sessions. 
703.  Interview by Pretrial Release Officer. 
704.  Preparation Certificate. 
705.  Facsimiles. 
706.  Citation of Rules. 
701.  Holiday Schedule.
Text
The Court will observe the AOC holiday schedule and no sessions will be held on those dates designated as state holidays. A yearly list of such holidays will be available in the Clerk's Office upon request.
702.  Scheduled Sessions.
Text
It shall be the Court's policy to begin each scheduled session on time. If attorneys or parties desire to confer with the County Attorney prior to Court, they should arrange to arrive at Court in sufficient time to do so without delaying the commencement of Court and without attempting to talk to the County Attorney after Court has convened.
703.  Interview by Pretrial Release Officer.
Text
The Court shall not, except for good cause, be requested to release any person that has been incarcerated until the Pretrial Release Officer has interviewed that person. After this interview, the Pretrial Release Officer will make appropriate recommendations to the Court.
704.  Preparation Certificate.
Text
All documents, motions and Orders shall have a certificate stating the preparer's name, address, phone and place for signature. All such documents must be signed by the preparer prior to consideration by the Court. (See , CR 11)
705.  Facsimiles.
Text
Facsimiles of criminal, juvenile, emergency mental or domestic violence Orders or a photocopy thereof shall serve for all purposes as an original of said documents. This Order applies only to documents executed by the Court and not to papers filed by counsel of respective parties.
706.  Citation of Rules.
Text
These rules may be cited as “DPR   #   ” or “District Court Practice and Procedure Rules, 25th Judicial District”.
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HCPR-110.  Style of Pleadings. 
HCPR-115.  Attorneys' Names Addresses, Phone Numbers and Fax Numbers. 
HCPR-120.  Motions, Pleadings and Briefs. 
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HCPR-010.  Purpose.
Text
The purpose of these Rules is to give the elements of order, certainty, consistency, uniformity and predictability to the practice of law in the Harlan Circuit Court; make the administration of the Court's time and resources more efficient; improve the skills, efficiency, professionalism and knowledge of the members of the bar; make the Court and bar more knowledgeable of regional and state rules of practice and procedure; and bring public admiration, credit and respect upon the bar and the Court.
HCPR-100.  Title and Scope of Rules.
Text
(1)  The title of these Rules is Harlan Circuit Practice and Procedure Rules. They may be cited as such, or by the abbreviation “HCPR.”
(2)  These Rules govern procedure and practice in all actions, civil and criminal, in the 26th Judicial Circuit in so far as said Rules do not conflict with the Kentucky Rules of Civil Procedure; the Kentucky Rules of Criminal Procedure; the Court Practice and Procedure Rules, Cumberland Region of Judicial Circuits, applicable generally to all individual circuits in said region; the Kentucky Rules of Evidence; special statutory proceedings, in which the procedural requirements of the statute(s) shall prevail over any inconsistent procedures set forth in Rules; or with any statute or other law of the Commonwealth of Kentucky or the United States, at any time legally adopted, in which event any such statute, law, rule or order shall at all times prevail.
HCPR-105.  Sessions.
Text
The 26th Judicial Circuit, Harlan Circuit, Harlan Circuit Court, is a court of continuous session. Cases are scheduled for trial at the discretion of the Court.
HCPR-110.  Style of Pleadings.
Text
(1)  The style or heading of all pleadings, motions, orders pertaining to particular cases, judgments, decrees and other legal papers to be filed in the 26th Judicial Circuit in all civil and criminal cases shall be styled at the beginning and center of the first page thereof as follows:
“COMMONWEALTH OF KENTUCKY 26TH JUDICIAL CIRCUIT HARLAN CIRCUIT COURT CIVIL ACTION NO.  _______________________________________  INDICTMENT NO.  _______________________________________ ”
(2)  All pages of all legal papers referred to in subsection (1) of this Rule shall be numbered at the bottom center of each page.
HCPR-115.  Attorneys' Names Addresses, Phone Numbers and Fax Numbers.
Text
All pleadings, motions and any other legal papers requiring the signature of an attorney shall set forth, in addition to that information required in the Rules of Practice and Procedure for the Cumberland Region of Judicial Circuits, more specifically CPR-120, the facsimile of fax number and the e-mail address of the attorney signing said documents, if available.
HCPR-120.  Motions, Pleadings and Briefs.
Text
(1)  All motions, pleadings, briefs and orders shall be type written on white, opaque, un-glazed paper, 8 ½ by 11 inches, and must be written with a black-record ribbon which is not worn or faded and with typewritten keys or printers which are clean and do not blur the letters. All motions, pleadings and orders shall be at the option of counsel, either double spaced, or space and one-half, except legal descriptions of real property, cites from case law or statutes or transcripts of testimony, or transcripts of the record and shall have a 1 ½ inch margin on the left hand side. All motions, pleadings and orders shall be written with type never smaller than pica with larger type being preferred, especially in briefs and memorandums.
(2)  Unless otherwise permitted by the Court, the movant's brief or memorandum and the respondent's brief or memorandum, shall be limited to twenty-five (25) pages each. Reply briefs or memorandums shall be limited to five (5) pages each.
(3)  All briefs and memorandums containing cites to case authorities shall (as to the copy served on the Court pursuant to CPR-115(2.) have attached thereto copies of all authority cited . Copies served on opposing counsel shall contain copies of all “out of jurisdiction: authority. No copies of authority need be included in the original brief or memorandum filed with the clerk of the Court.
(4)  An aggravated or habitual violation of this Rule may result in the Court ordering the brief or memorandum ignored in considering the issuers) before the Court as a possible sanction, among others.
HCPR-125.  Exhibits to Pleadings and Motions.
Text
If any exhibits, or copy thereof, referred to in a pleading or motion as part thereof, is not filed and served upon the opposing party, then opposing counsel must advise, in writing or by facsimile, the party serving such pleading or motion of the oversight within a reasonable time following receipt thereof.
HCPR-130.  Motion Not Accompanied by Notice for Hearing on Specific Date and Time.
Text
Motions to dismiss, or any other motion, not noticed for hearing on a specified date and time (except certain motions for default judgment or ex parte motions allowed by law) shall be brought to the Court's attention by the clerk of the Court and the same shall be summarily overruled.
HCPR-135.  Deadline Filing Dates for Inclusion of Motions on Motion Day Dockets and for Filing Responses.
Text
(1)  This Court shall strictly enforce CPR-110(3), which means that motions to be set for the Thursday motion days must be filed no later than 4:30 p.m., Eastern Time, on the Thursday immediately before said motion day; and that motions to be set for the Monday motion days must be filed no later than noon Eastern Time, on the Wednesday immediately before said motion day. The Clerk, in absence of a court order directing otherwise, shall not docket said late papers on the motion docket. The previous local and customary practice of only 3 days notice, being in violation of CPR-110(3), is hereby abolished. However, motions to submit in uncontested actions for dissolution of marriage, motions for rule returnable and motions for hearing dates may be filed up until 4:30 p.m. on Wednesdays for hearing on the following Monday.
(2)  All responses or replies to timely filed motions shall be filed at least twenty-four (24) hours before the noticed time of hearing.
HCPR-140.  Civil Law Motion Days.
Text
All Civil motions (other than Monday motion day domestic relations law motions) shall be set on the second and fourth Thursdays of each month, at 9:00 a.m., Eastern Time. To have a motion put on the civil day docket, the attorney so desiring shall file the original of said motion with the Clerk of the Court and notice the motion for a particular date. Said motion, in accordance with the provisions of CPR-110(3) and HCPR-135, shall be filed no later than 4:30 p.m., Eastern Time, the Thursday before said motion day.
HCPR-145.  Entry of Orders and Judgments.
Text
(1)  Except any order, ruling, opinion, decree or judgment prepared by the Court itself, whenever any ruling is made or opinion is rendered, an order, decree or judgment in conformity therewith, shall be prepared by counsel as directed by the Court. However, if the party against whom the order or judgment is to be entered is not represented by counsel, or is represented by counsel, said party or counsel may request to review the order and sign as “have seen” prior to the entry by the Court.
(2)  In addition to the requirements contained in CPR-130, when an order or judgment or decree is signed by the Court, which has been prepared and submitted by counsel at the direction of the Court, or on the volition of counsel in conformity with the Court's ruling, or an uncontested judgment or judgment in default submitted by counsel to the Court for the judge's signature, then said counsel shall deliver to the Court the original and a sufficient number of copies of said document(s), together with properly addressed plain white legal sized envelopes to enable or permit the clerk of the Court to complete service or distribution of the same. The judgment or order shall contain the names and addresses of all counsel and/or pro se litigants, if known.
(3)  Counsel may waive, in writing or otherwise memorialize by record, the service of any order, decree, or judgment and the notice of the entry thereof.
HCPR-150.  Agreed Orders.
Text
Agreed Orders, decrees or judgments may be submitted to the Court at any time, so long as at the convenience of the Court, and need not be placed on the motion day docket. The Court reserves the discretion as to whether or not it will sign Agreed Orders.
HCPR-155.  Cases Submitted on Depositions.
Text
All cases submitted on depositions, other than uncontested divorces, shall be accompanied by legal memorandums or briefs (with appropriate cites to the transcript of testimony, the transcript of the record, and legal authorities) and proposed Findings of Fact, Conclusions of Law, and Judgments, all of which shall be served on opposing parties, pursuant to the provisions of CR5.01.
HCPR-160.  Cases Appealed to Harlan Circuit Court.
Text
(1)  Except as otherwise directed by the Court, oral arguments shall be made in all cases that are filed as appeals and in petitions for review filed in this Court whether from the Harlan District Court or any administrative board or governmental board authorized to bring an appeal or petition for review.
(2)  Written briefs are required by the Kentucky Rules of Civil and Criminal Procedure. The appellee shall tender concurrently with the filing of the response brief, a proposed order assigning the action on appeal to a day certain for oral argument; however, the section regarding date and time for said argument shall have appropriate blank spaces for completion by the Court of information regarding the date and time thereof.
HCPR-165.  Procedure for Rules for Contempt or Show Cause Hearings.
Text
The proper procedure for obtaining a rule for contempt or an order directing or ordering a show cause hearing (except in those matters where the Court acts sua sponte) is as follows: (a) a Motion should be filed requesting the rule or an order directing a show cause hearing and the appearance of the alleged offender, and said motion (unless the Court's own motion) should be supported by a duly executed affidavit, containing more than conclusory allegations, showing that the movant is entitled to the rule or show cause order; (b) when a proper motion and affidavit is filed, a rule or show cause order may be issued ex parte (upon the showing of good cause justifying ex parte issued); (c) said rule or show cause order shall not come on for hearing any sooner than five days from the date the rule or show cause order is served, unless otherwise ordered and no rule shall come on for hearing unless the same has been served on the person alleged to be in contempt by an officer authorized, by law, to serve a summons. The rule or show cause order shall be served together with a copy of the motion and affidavit (if applicable) which initiated said rule or order (if said rule or order was issued ex parte) and shall contain a short statement of the grounds for its issuance.
HCPR-170.  Answers and Objections to Interrogatories and Requests for Admissions.
Text
(1)  Answers and objections to interrogatories, requests for admissions and other similar discovery demands shall identify and quote, verbatim, each interrogatory or request or demand in full immediately preceding the statement of any answer or objection thereto.
(2)  Any objection to an interrogatory, request for admissions or other similar discovery demand shall set forth grounds in support thereof, together with any authority in support of said objection.
(3)  Any refusal to answer any interrogatory, request for admissions or other discovery demand shall cite appropriate case authority, including cases interpreting parallel Federal Rules of Procedure, or reasons well grounded in the law of evidence or privilege.
(4)  Counsel is cautioned that the Court requires that they make a good faith effort to resolve any disagreements regarding discovery before the filing of a motion to compel discovery, for a protective order, or for sanctions, pursuant to CR 26 and/or 37. Concurrently with the filing of any of said motions, the moving party shall file a certification or attach a certification to said motion or motions certifying that counsel has conferred with opposing counsel and that they were unable to resolve their differences.
(5)  This Court shall give CR 37 sanctions all the consideration to which they are entitled when confronted with flagrant and lor ignorant abuse and misapplication of the rules of discovery.
HCPR-175.  Transcripts.
Text
(1)  In all cases in which the Court reporter has made stenographic notes of the proceedings, upon motion of any party, the Court shall order the court reporter to make a full and accurate transcript of the proceedings and such copies thereof as may be required. In absence of said motion and order , the court reporter will be under no duty to prepare any transcript or copies thereof of any proceedings.
(2)  The Copy of the transcript of evidence required to be filed under CR75.02(1) with the clerk of the Court shall be returned to the counsel for the appellant after the case has been decided by the Supreme Court or Court of Appeals and the original has been returned to the clerk of this Court.
(3)  In all cases reported on video transcripts, counsel shall be responsible for alerting the Court's reporter of need for an extra video to be made concurrently with the originals required by law.
HCPR-180.  Removal of Court Records.
Text
(1)  No record in any civil or criminal action (except insofar as permitted under CR 75.07, CR 79.05 and CPR 110(2) shall be removed from the Office of the Clerk of the Harlan Circuit Court until the same is properly signed for by the requesting attorney, or that attorney's employees, in a registered book prepared by said Clerk for such purpose, and said withdrawal shall only be for five working days. Failure to comply with this order may result in the offending person being held in contempt of court, and subject to appropriate sanctions. The Clerk of the Court is DIRECTED to advise the Court of any violation of this Rule. Any and all other orders or memorandums in conflict with this order are hereby revoked and set aside.
(2)  If any civil or criminal record is removed from the Clerk's office for use by a special judge and is retained by that judge, the person removing the record from the clerk's office shall document in the register book the name of the judge having the record including the date of delivery and address of the judge retaining the record.
HCPR-185.  Video Depositions.
Text
(1)  Subject to the usual requirements pertaining to depositions contained in CR 30.01, 30.02, 30.03 and 30.06 regarding matters such as: the giving of reasonable notice, including the time, date and place of the taking; when leave of the Court is required; the administering of the oath to witnesses; the marking of exhibits; the making of objections; etc., video depositions may be taken as a result of a stipulation between the parties or the Court may, upon motion, rule that the testimony at a deposition of a witness or witnesses be taken by video camera with adequate and operational audio function or capability. Any such order shall designate the person before whom the deposition shall be taken, the manner of the recording, preserving and filing of the deposition to be taken and may include other provisions to assure that the recorded testimony will be accurate and trustworthy. Either party may, at their respective expense, arrange to have a stenographic transcription made.
(2)  The video deposition will be commenced with administration of the proper oath by the person operating the video recording device or camera, and the camera shall be directed at the witness during the taking of oath and at all times during his testimony, except for the purpose of being directed to any exhibits referred to or described by the witness during said testimony.
(3)  “Zoom-in-shots” or “c1ose-up-shots” alternating with regular shots shall only be made for the purpose of the examination of an exhibit, a demonstration of its features or functions, or to show any injuries, scars or identifying features of the witness (or if a doctor is testifying, the subject of his examination) which is the subject of the cause of action or relevant to the cause of action.
(4)  All witnesses at a particular deposition session taken in the same action, shall testify from the same position (with proper background and from a comfortable seat or placement) and the camera taking said testimony shall be positioned in the same place for the taking of all such witnesses. Any “Zoom-ins” or “close-ups” or refocusing or camera readjustments, other than those described in subsection (2) or (3) above, are prohibited for fear that the same would be used to unduly flatter or to annoy, harass or to cast a witness in a less than favorable portrait, light or angle of view.
HCPR-190.  Courtroom Attire and Decorum.
Text
(1)  Attorneys will wear only appropriate and dignified clothing in court.
(2)  No person shall read a newspaper in the courtroom while court proceedings are in progress.
(3)  No person shall chew gum, chew tobacco, smoke, spit, sniff snuff or clip nails in the courtroom.
(4)  No person, except the court reporter, shall bring to court any photographic or recording equipment, audio and/or video, or operate the same without said prior permission of the Court.
(5)  Small children, except one(s) being called or qualified as a witness(es), shall be excluded from the courtroom if they disturb the proceedings of the court, or if it is reasonable to expect such disturbance if children are of early years or are infants.
(6)  Any person disturbing or offending the dignity and decorum of the court or its proceedings shall be removed from the courtroom.
HCPR-195.  Criminal Motion Days.
Text
All criminal motions are to be set on the first and third Thursdays of each month at 9:00 a.m. To have a motion placed on the criminal motion day docket, the attorney so desiring shall file the original of said motion with the clerk of the Court and notice the motion for said date. Said motion in accordance with the provisions of CPR 110(3) and HCPR-135, shall be filed no later than 4:30 p. m., Eastern Time, the Thursday before said motion day, except by special permission of the Court for good cause shown.
HCPR-200.  Criminal Arraignments and Attorney's Withdrawal.
Text
(1)  Unless otherwise ordered, all defendants shall be arraigned in open court on the criminal motion day following the return of service (arrest) on a warrant of indictment or information, and unless there is insufficient time to give adequate notice of the arraignment, in which case the defendant shall be arraigned the following criminal motion day or as directed by the Court.
(2)  Unless waived, the defendant shall be interviewed by the pretrial release officer before his or her arraignment.
(3)  Both defendant and his or her attorney shall be present at the arraignment.
(4)  After appearing with or on behalf of a defendant, unless an attorney notifies the Court he or she has been retained for arraignment purposes only, an attorney shall not be relieved of his or her duties as attorney of record except by order of the Court.
(5)  An attorney of record shall not be permitted to withdraw from a criminal case within twenty days of trial, in the absence of good cause shown.
(6)  Retained trial counsel shall secure permission of the Court before withdrawing as counsel for any defendant who is to appeal a judgment of conviction. Before such permission can be granted, it shall be the responsibility of retained counsel to prepare and file the following:
 	(i)  Notice of appeal pursuant to RCr 12.04;
 	(ii)  Motion, affidavit and order for leave to appeal in forma pauperis, if necessary;
 	(iii)  Order directing preparation of transcript pursuant to HCPR– 180; and
 	(iv)  Order substituting the Office of Public Advocacy as counsel on appeal.
HCPR-205.  Pre-Trial Conferences.
Text
(1)  Pretrial conferences may be held in the Court's discretion or upon the motion of either party.
(2)  In civil actions pretrial conferences may be assigned to a day certain by the Court upon receipt of Notice and Motion to set a case for trial under CR 40, or upon the Court's own order at any time.
(3)  In criminal cases assignment to a day certain for pretrial conference shall be made at the time of arraignment pursuant to HCPR 210, or if a continuance, change of attorney or other compelling circumstances, create a need for another pretrial conference hearing, then by the Court on its own motion, or by either party upon filing proper Notice and Motion.
HCPR-210.  Pre-Trial Conferences — Criminal Cases.
Text
(1)  At the time of arraignment, each criminal case shall be assigned to a day certain for pretrial conference.
(2)  The attorney for the defendant and his client and the attorney for the Commonwealth and his chief prosecuting witness(es), if practicable, shall be present at the pretrial conference.
(3)  Defense attorneys shall also be ready to inform the Court of any alleged noncompliance by the Commonwealth with any discovery previously ordered by the Court. The Commonwealth's Attorney shall also be ready to inform the Court of any alleged noncompliance by the defense with any reciprocal provisions of discovery previously ordered by the Court.
(4)  In advance of criminal pretrial conferences, counsel for the defendant(s) shall consult with his client(s) and the Commonwealth shall confer with and advise the prosecuting witness(es) regarding the feasibility of a plea bargain. A criminal defendant and counsel shall announce whether or not a plea offer has been accepted or refused on the pretrial conference date. If the Defendant refused to accept the plea offer, then a jury trial shall be scheduled date certain within sixty days from the date of the pretrial conference day. Any plea made after the pretrial conference day will be open pleas and the court will not consider the previous plea offer made by the Commonwealth.
(5)  The Court may at any time and, upon its own motion, reassign the trial of a criminal case to another date.
HCPR-215.  Pre-Trial Conferences in Civil Cases.
Text
(1)  At a scheduled pretrial conference in a civil case, or at a time specifically ordered by the Court, the parties shall be ready to comply with the following:
 	a.  Determine that the pleadings are completed and all issues of fact have been joined;
 	b.  Announce that completion of discovery, if possible; if not; then show that a good faith effort to complete a significant part of discovery has been made;
 	c.  In tort actions involving personal injury, be prepared to discuss material points of law and to stipulate undisputed facts; and
 	d.  Be prepared to advise the Court of any foreseen special witness problems, i.e. special health needs or conveniences of witnesses or parties, etc.
(2)  In advance of a civil pretrial, counsel shall consult with their respective clients in order to determine scope of authority for settlement, predispositions of clients toward settlement, and make a good faith effort to explore any possibility of settlement with opposing counsel.
(3)  At a civil pretrial conference the additional following matters may also be considered by the parties:
 	a.  Estimated length of trial;
 	b.  Any further discovery problems not heretofore anticipated or any allegations of noncompliance;
 	c.  Any other relevant matters which may expedite the economical and speedy disposition of the action; and
 	d.  The feasibility of pretrial mediation.
(4)  At a pretrial conference, the Court may also order the submission of memorandums of law regarding the issues expected to arise at trial.
HCPR-220.  Domestic Relations Commissioner.
Text
The Harlan Circuit Court shall utilize and appoint a Domestic Relations Commissioner who shall hear and make a report and recommendations regarding any domestic relations case before it, except adoption cases, domestic violence petitions, temporary motions accompanied by an EPO or DVO which require a hearing on the same day. The Domestic Relations Commissioner shall hear all domestic relations issues. The Court shall hear all matters expressively precluded from the Domestic Relations Commissioner.
HCPR-225.  Adoptions.
Text
Adoption cases shall be scheduled by contacting the Clerk of the Court. Said cases shall be heard on the second and fourth Thursdays of each month and noticed for 1:00 p. m., Eastern Time. Adoption cases shall be given priority.
HCPR-230.  Procedure and Practice Before the Domestic Relations Commissioner.
Text
All practice and procedure before the Domestic Relations Commissioner shall be subject to these Rules (HCPR's), the CPR's (Cumberland Region of Judicial Circuits Rules of Practice and Procedure), the Kentucky Civil Rules of Procedure, and all other laws and statutes of the Commonwealth of Kentucky enacted by the General Assembly, and Rules enacted by this Court and the Court of Appeals and the Supreme Court of Kentucky. The Domestic Relations Commissioner will hear all domestic motions, except those expressly reserved to the Circuit Judge by HCPR 220, each Monday at 9:00 a.m. in Courtroom “C” of the Harlan Justice Center. The Domestic Relations Commissioner shall assess a fee for these hearings to be paid directly to the Domestic Relations Commissioner. Said fee shall be reasonable and not inconsistent with any rule or law of the Commonwealth of Kentucky. Final hearing dates shall be scheduled at the discretion of the Domestic Relations Commissioner.
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Rule 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE
101.  Preface
Text
These are the Local Rules of the Harlan District Court. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Harlan District Court Rules.
102.  Effective Date
Text
The effective date of these rules shall be thirty (30) days after the Kentucky Supreme Court's approval.
103.  Citation
Text
These Rules shall be cited as Harlan District Court Practice and Procedure (HDPR).
104.  Holidays
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING 
Text
The Harlan County District Court will follow the Kentucky Court of Justice holiday schedule and may be obtained at the Harlan Court Clerk's Office or at http://courts.ky.gov.
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
201.  Regular Motion Hour Schedule
Text
A.  Criminal arraignments shall be heard each Monday at 9:00 AM.
B.  Criminal motion hour, preliminary hearings and pretrial conferences shall be heard each Monday at 1:00 PM. All said motions shall be filed with the Harlan Circuit Court Clerk's office no later than 4 PM on the Thursday before the next said motion Hour. Pretrial conferences may also be heard on Tuesdays at 9:00 AM as scheduled by the Court.
C.  Juvenile Dependency Neglect and Abuse, Status Offense and Public Offense matters shall be heard each Wednesday at 9:00 AM. Temporary Removal Hearings as a result of the issuance of an Emergency Custody Order shall be heard within 72 hours of issuances of the emergency order, exclusive of holidays and weekends.
D.  Paternity and Child Support matters shall be heard on the 1st and 3rd Wednesday of each month at 1:30 PM.
E.  Bad Check Docket shall be heard on the 2nd Wednesday of each month at 1 PM.
F.  Domestic Violence matters shall be heard each Thursday at 8:30 AM.
G.  Small Claims matters shall be heard each Thursday at 10:00 AM.
H.  Probate matters shall be heard each Thursday at 1:00 PM. All probate motions shall be filed with the Harlan Circuit Court Clerk's office no later than 4 PM on the Tuesday before the next Probate Motion Hour.
I.  Civil motions and Evictions shall be heard each Thursday at 1:30 PM. All said civil motions shall be filed with the Harlan Circuit Court Clerk's office no rater than 4 PM on the Tuesday before said Motion Hour.
J.  Show cause and contempt hearings for all fine collection matters shall be heard on the 1st Friday of each month at 1:30 PM.
202.  Exceptions to Regular Motion Hour Schedule
Text
Exceptions to the regular motion hour schedule shall be at the discretion of the District Judge.
203.  Deadline for Filing Motions
Rule 3.  DOMESTIC VIOLENCE PROTOCOL & 24 HOUR ACCESS POLICY 
Text
Deadlines for filing motions are indicated in HDPR 201 above.
Rule 3.  DOMESTIC VIOLENCE PROTOCOL & 24 HOUR ACCESS POLICY
301.  Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol
Rule 4.  PATERNITY 
Rule 5.  DEPENDENCY, NEGLECT, AND ABUSE 
Text
The Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for Harlan County is located in Appendix 1 to these local rules and incorporated as if set out fully herein.
Rule 4.  PATERNITY
Text
See FCRPP 14 and 15. There are no local rules relating to Paternity in the Harlan District Court.
Rule 5.  DEPENDENCY, NEGLECT, AND ABUSE
501.  Procedure for Emergency Custody Orders
Text
In Harlan County, to obtain an Emergency Custody Order as set forth in FCRPP 19:
 	A.  During normal working hours, 8:30 a.m. to 4:30 pm. Monday through Friday, excluding holidays, persons seeking an Emergency Custody Order (ECO), shall come to the Harlan Circuit Court Clerk's Office.
 	B.  After working hours and on weekends and holidays, a social worker shall contact the District Court judge or trial commissioner.
502.  Petition
Text
Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents, including but not limited to initiating contact with the Child Support Division of the Harlan County Attorney's Office.
503.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision
Rule 6.  STATUS OFFENSES 
Rule 7.  MISCELLANEOUS RULES RELATING TO FAMILY LAW PRACTICE 
Text
The judge may permit the Temporary Removal Hearing or the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
Rule 6.  STATUS OFFENSES
Text
There are no local rules relating to Status Offense cases in the Harlan District Court. For uniform statewide rules of procedure see FCRPP 37 through 44.
Rule 7.  MISCELLANEOUS RULES RELATING TO FAMILY LAW PRACTICE
701.  Identification of Counsel or Party Required
Text
Every pleading, motion and any other paper filed in the record by counselor party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
702.  Protection of Personal Identifiers
Text
A.  In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
Appendix 1.
TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL
26th JUDICIAL CIRCUIT AND DISTRICT  HARLAN COUNTY
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.
Uniform Protocol for Handling Cases
Text
A.  All petitions requested completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.
Twenty-four Hour Accessibility
Text
A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Harlan County Circuit Court Clerk's Office.
B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Kentucky State Police Post #10 (Harlan)
Harlan County Trial Commissioner
C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
District Judge, unless a dissolution or child custody proceeding is pending in Circuit Court. If a dissolution or child custody proceeding is pending, the petition shall be presented to the Circuit Judge for consideration. If the Circuit Judge is unavailable, then the District Judge may sign the protective order and schedule the matter in Circuit Court for a hearing.
D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The Harlan District Court Trial Commissioner which has been approved by the Supreme Court.
III.
Assignment of Cases
Text
A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
D.  The schedule for hearings on protective orders is as follows:
Protective order matters shall be heard each Thursday at 8:30 a.m. in the Harlan District Court and on Monday at 9:00 a.m. in Harlan Circuit Court.
E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.
Contempt Proceedings
Text
A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
B.  Petitioners seeking to initiate contempt proceedings should contact:
Harlan Circuit Court Clerks Office, who will set the matter for a hearing on the next available Domestic Violence docket.
C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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Rule 1.  Citation of Rules.
Text
These rules apply to the practice of law in the 27th Judicial Circuit, which consists of Knox and Laurel Counties and may be cited as “Rules of the 27th Judicial Circuit” or “R27JC.”
Rule 2.  Organization of the Knox and Laurel Circuit Courts.
Text
A.  The Knox and Laurel Circuit Courts shall be composed of a Criminal Branch and Civil Branch. The Criminal Branch shall have exclusive jurisdiction of all criminal cases and the Civil Branch shall have jurisdiction of all other cases within the jurisdiction of the Circuit Court. There is also a Family Court Division of the Knox and Laurel Circuit Courts and that Division has promulgated its own local rules of practice and procedure. The rules promulgated herein shall only apply to the Criminal Branch and Civil Branch of the Knox and Laurel Circuit Courts.
B.  The Knox and Laurel Circuit Courts are courts of continuous session, and consist of Divisions I and II.
C.  The Judge of each Division shall hear cases in both the Criminal Branch and the Civil Branch of the Court.
D.  Each Judge of a Division may preside and hear and determine any case or question in the other Division when the Judge of that Division is sick, absent from the county, or is not available.
E.  After each case has been assigned to a Division, the Judge thereof may, for any reason, transfer it to the other Division. An order of transfer will be entered and, upon such transfer being made the Clerk will make a proper endorsement upon the Docket and the record.
F.  When two or more cases have been filed that may as a matter of right or in the discretion of the Court be consolidated and such actions arc pending in different divisions of the Court, any party to any of the actions. or the Court without motion may have any of the actions transferred to that Division of the Court in which the first of the cases was filed. If it is determined that consolidation is not proper the Judge of that division may transfer the case back to the original division.
Rule 3.  Assignment of Civil Cases.
Text
A.  All general jurisdiction circuit civil cases filed shall be assigned randomly using the Judge Assignment Program.
B.  For the purpose of assignment civil cases include contract, personal injury, products liability properly. District Court Appeals administrative and state board appeals non-domestic cases transferred from circuits outside of the 27th Judicial Circuit, and other cases.
C.  All domestic relations cases shall be assigned to the Family Court Division of the 27th Judicial Circuit.
Rule 4.  Assignment of Criminal Cases.
Text
The Clerk shall assign to Division I, all odd numbered criminal cases. The Clerk shall assign to Division II, all even numbered criminal cases. Criminal cases may be disposed of by either judge in either division.
Rule 5.  Grand Juries.
Text
A grand jury shall be impaneled twice yearly for six months for both Divisions in Knox and Laurel Counties. Unless otherwise ordered, the grand jury shall report on the 4th Friday of each month in Knox County and on the 3rd Friday of each month in Laurel County.
Rule 6.  Criminal Arraignments.
Text
All defendants shall be arraigned in open court on the 4th Friday of each month in Knox County and on the 3rd Friday of each month in Laurel County, unless otherwise ordered.
Rule 7.  Withdrawal of Attorneys in Criminal Cases.
Text
A.  An Attorney shall not withdraw from employment after arraignment in a criminal proceeding without permission of the Court. After a case has been assigned for trial, an attorney of record shall not be permitted to withdraw from a criminal case. in the absence of a compelling reason.
B.  Retained trial counsel shall secure permission of the Court before withdrawing as counsel for any defendant who seeks to appeal a judgment of conviction. Before permission to withdraw is granted, it shall be the responsibility of retained trial counsel to prepare and file the following:
 	(1)  Notice of appeal pursuant to RCr 12.04;
 	(2)  Motion, affidavit, and order for leave to appeal in forma pauperis, if applicable;
 	(3)  Designation of record on appeal; and,
 	(4)  An order substituting the Office of Public Advocacy as counsel on appeal, if applicable.
Rule 8.  Criminal Proceedings.
Text
A.  CRIMINAL GRAND JURY DAYS 
 KNOX DIVISION I 4TH FRIDAY 9:00 a.m., Grand Jury Call and Returns 10:00 a.m. Criminal Pretrials/Status/Revocations 1:00 p.m., Sentencings DIVISION II 1ST FRIDAY 1:00 p.m., Criminal Pretrials/Status/Revocations/Sentencings LAUREL DIVISION I 4TH MONDAY 9:00 a.m., Criminal Pretrials/Status/Revocations 1:00 p.m., Sentencings DIVISION II 3RD FRIDAY 9:00 a.m., Grand Jury Call and Returns 10:30 a.m., Criminal Pretrials/Status/Revocations 1:00 p.m., Sentencings
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B.  At the time of arraignment, each case shall be assigned for a pretrial conference and/or a trial. Participants in the pre-trial conference shall be the Commonwealth Attorney, the defendant, and defendant's attorney.
C.  The attorney appearing for the defendant at arraignment shall be in attendance at the pretrial conference and shall submit such written motions, which are expected to be offered in the case.
Rule 9.  Civil Pretrial Conferences and Trials.
Text
A.  A party desiring assignment of a civil jury trial date shall file a motion for a pre-trial conference.
B.  A pretrial conference shall be held as a matter of course in all jury actions, upon the motion of either party, in the Court's discretion or upon the Court's own motion in any other action.
C.  The attorney attending the pretrial conference shall be familiar with the case and shall be prepared and authorized to make such arguments. stipulations, and decisions as may be required.
D.  Except for good cause shown, before a case is heard at the pre-trial conference, the parties shall:
 	(1)  Ensure that the pleadings arc completed and the issues identified:
 	(2)  Have scheduled or completed discovery, including the exchange of medical reports and medical bills, or evidence of special damages as are subject to discovery in personal injury actions;
 	(3)  Be prepared to stipulate the admissibility of documents or other evidence and to withdraw allegations or defenses if same can be done without prejudice to the presentation of the case.
E.  A pretrial order will be entered by the Court setting out the Court's rulings and agreements and/or stipulations of the parties. The Court may require the parties to submit a trial brief consisting of a short memorandum of the facts and law on which they will rely.
Rule 10.  Motions in Civil Cases.
Text
A.  FORM OF MOTION. 
 	(1)  Written motions, other than those that may be heard ex parte , and notice of the hearing thereof, shall be filed  with the Clerk at least five days before the time specified for the hearing unless a different period is fixed by the Rules of Civil Procedure, any applicable statute, or by Court order.
 	(2)  Unless otherwise noticed therein, each motion shall be assigned for hearing on the first Motion Day at which it can be lawfully heard under the rules of Civil Procedure, these Rules or any applicable statute. The notice shall specify the date, time, and place for the hearing.
 	(3)  All motions going to the merits of the case including motions to dismiss motions for summary judgment motions to strike, and motions under CR 12.02, shall be filed  at least 10 days prior to motion hour and accompanied by a brief memorandum of the grounds for the motion with citation of authorities relied upon but not greater than 25 pages in length. Failure to file a memorandum of grounds with supporting authorities may be grounds for overruling the motion. Any party properly served with a motion accompanied by a memorandum of grounds and authorities shall file a response containing a memorandum of grounds opposing the motion, with citation of supporting authorities, but not greater than 25 pages in length. Such response shall be filed  at least 72 hours prior to the time specified in the notice of hearing of the motion. Failure to file a timely response may be grounds for sustaining the motion but the time for filing a response may be extended upon oral or written motion for good cause shown, including such factors as the length and complexity of the motion and supporting memorandum. Any reply memorandum shall be limited to 5 pages in length and must be filed 24 hours before the hearing.
 	(4)  Non-jury cases will be assigned for trial only upon motion at the call of the Motion Docket which time the Court shall be informed of the probable duration of the trial and any conflicting trial obligations of counsel for the parties.
 	(5)  A motion to compel discovery, for a protective order or for sanctions, may be filed pursuant to CR 26 and/or CR 37 only if counsel arc unable to resolve between themselves the discovery dispute. Counsel has the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certification of counsel that counsel have conferred and that they have been unable to resolve their differences. The certification should detail the attempts of counsel to resolve the dispute.
B.  DOCKETING AND APPEARANCES. 
 	(1)  The Clerk shall keep a Motion Docket on which will be docketed, in order of receipt, all motions assigned for hearing on each Motion Day, either by Court order or by notice duly served. The Clerk will keep separate dockets for each Division.
 	(2)  Every motion, other than ones which may be heard ex parte , shall appear on the Motion Docket.
 	(3)  The Motion Docket will be called on Motion Day and, unless otherwise ordered the motions will be heard in the order docketed. When at Motion Day, the case is called, participating counsel shall stand in place, answer the call, and advise the Court if a hearing is necessary in the matter. If a hearing is necessary, the case may be passed to the second call of the docket, at the discretion of the Court or to such time as the Court may direct.
 	(4)  Any Motion docketed pursuant to paragraph (1) above may be passed only upon agreement of all counsel of record. If any party is unrepresented by counsel, that party must also consent to the Motion being passed.
 	(5)  The Clerk of the Court shall be notified immediately if any motion is to be passed pursuant to paragraph (4) above.
 	(6)  It is the responsibility of the party passing the Motion to secure the consent of ALL other parties of record to pass the motion. Any party or attorney who appears in response to a docketed Motion that was passed who was not notified in conformity herewith may petition the Court for costs and/or sanctions.
C.  AGREED ORDERS. 
 	(1)  If an agreed order signed by counsel for all parties affected, relating to a motion appearing on the Motion Docket is submitted to the Clerk prior to the call of the Motion Docket counsel need not attend the call of the Motion Docket. The agreed order shall set forth the basis for the order.
 	(2)  Out-of-Court resolutions of discovery disputes may be effectuated by submitting to the Court an agreed order signed by counsel for all affected parties. No supporting motion is necessary and the matter need not be placed on the Motion Docket.
D.  CIVIL MOTION HOURS. 
 KNOX 1st FRIDAY OF EACH MONTH   DIVISION II 9:00 A.M. JUDGE JENSEN DIVISION I 10:30 A.M. JUDGE LAY LAUREL 2nd FRIDAY OF EACH MONTH DIVISION I 9:00 A.M. JUDGE LAY DIVISION II 10:30 A.M. JUDGE JESSEN
Click to view table.
Rule 11.  Entry of Orders and Judgments.
Text
A.  Proposed Orders shall not be filed or submitted with a motion unless requested by the Court.
B.  When a ruling is made or opinion rendered, an order or judgment in conformity therewith shall be attested by counsel for all parties thereto as in conformity to the ruling or opinion and shall be presented to the Court. If the party against whom the order or judgment is to be entered is not represented by counsel or represented by counsel who declines to attest the order or judgment such fact shall be endorsed thereon.
C.  When signed by the Judge the order or judgment shall be delivered to the Clerk for entry. Counsel preparing the order or judgment shall also deliver to the Clerk a sufficient number of copies together with properly addressed stamped envelopes to permit the Clerk to complete service thereof when required by CR 77.04. Counsel may waive service of any order or judgment, and notice of entry.
D.  If the Court requests counsel to submit an order or judgment, the same shall be submitted with a cover letter from counsel clarifying the basis for the submitted order or judgment. For example, if an order or judgment has been requested by the Court and is being submitted to conform to a ruling the Court has made, then the cover letter shall so specify. If, however, an order or judgment has been requested by the Court and is being submitted as a PROPOSED order or judgment, then the cover letter shall so specify.
E.  In no event shall a tendered or proposed order or judgment contain the letterhead of a law firm on the judgment or order.
Rule 12.  Default Judgments.
Text
A.  A party seeking a judgment by default under CR 55.01 shall file a written motion therefore. The motion should certify that the opposing party has been served with process and has served no papers upon the moving attorney. The motion should also state whether the opposing party is in the military service.
B.  The motion need not appear on the motion docket and no notice need be given the party against whom judgment by default is sought. The party seeking the default judgment shall cause the entire record in the case, the motion, and a proposed judgment to be placed in the appropriate division' s orders/judgment basket in the Clerk's office.
Rule 13.  Motions, Pleadings, and Briefs.
Text
A.  CR 5.05 requires that “the filing of pleadings and other papers with the court as required by these rules shall be made by filing them with the clerk of the court…” CR II requires an attorney or a party representing himself or herself pro se  to sign all pleadings, motions, and other such documents presented to the Circuit Court Clerk.
To better comply with the spirit and meaning of CR 5.05 and CR 11, and other related Kentucky Rules of Civil Procedure, the Court fully incorporates into these Local Rules of Practice and Procedure the General Order issued March 15, 2011, regarding “Original Drafts Of Pleadings.” Pursuant to this General Order:
 		(1)  The Circuit Court Clerk is to file only original drafts of pleadings ;
 		(2)  Any facsimile transmissions, electronic submissions, or xerox copies of originals shall not constitute originals , and therefore shall not be accepted and filed unless otherwise permitted by a silting Circuit Judge of the 27th Judicial Circuit:
 		(3)  Only one original draft shall be file-stamped and placed in the official record of the Circuit Court Clerk; and
 		(4)  Local Rule R27JC 10.A.(1) requires that motions be filed with the Clerk at least five (5) days before the time specified for the hearing. Any motions not filed in compliance therewith shall not be docketed for hearing.
B.  All motions, pleadings, and orders shall be typewritten or electronically printed, on 16 pound or heavier, white, opaque, unglazed paper, 8 ½, by 11 inches. Orders shall not contain the letterhead of counsel in any margin. All motions pleadings, and orders shall be double spaced, except legal descriptions of real property. All motions pleading, and orders shall be written with type never smaller than pica, and larger type is preferable, especially in briefs.
C.  Unless otherwise permitted by order of the Court, the movant's brief or memorandum and the respondent's brief or memorandum shall be limited to 25 pages each. Reply briefs or memoranda shall be limited to 5 pages each.
D.  Legal briefs shall be filed of record in the Clerk's office. Copies of cases cited therein shall NOT be filed, but shall be placed in the Judge's basket along with a copy of the legal brier.
E.  If a copy of any pleading is filed with the Clerk that is intended to be a copy for the court to review the front page of the pleading shall be stamped “COURT COPY” or “JUDGE'S COPY.”
Rule 14.  Answering and Filing Interrogatories or Requests.
Text
A.  Interrogatories propounded under CR 33 and answers thereto, requests for production or inspection under CR 34 and answers thereto, and requests for admissions under CR 36 and answers thereto shall NOT be filed with the Court except as provided in CR 5.06 or upon order of the Court.
B.  When answering interrogatories or requests for admission, the replying party shall, as a part of his answer, set forth immediately preceding the answer the question or the request made with respect to which such answer is given whether or not the interrogatories or requests are to be filed with the Court.
Rule 15.  Media Protocol.
Text
A.  Unless otherwise ordered by the Court, verified members of the news media arc permitted to have and to use video and audio recording equipment in the courtroom. Photography is also permitted. This Rule and the subsequent Rules in this section are subject to the sole discretion of the presiding trial judge.
B.  At all times when in the courtroom and on or about the courthouse premises the news media are to use all efforts to avoid disruption of the court proceedings.
C.  No video lighting or flash photography is permitted in the courtroom. No video or photography is ever permitted of the jury, any witness, party or victim who is under the age of eighteen (18), nor of any witness or victim who alleges to be the victim of sexual abuse or sexual assault.
D.  No live feed reporting is ever permitted from either the courtroom or the corridor outside the courtroom. No live reporting, posting, or tweeting is permitted from the courtroom or its corridor by any person, media, or otherwise, on any news outlet or social media outlet.
Rule 16.  Procedure on Rules for Contempt.
Text
A.  To obtain a show cause order in proceedings for contempt, a party should file a motion supported by an affidavit showing the party is entitled to the Order.
B.  An order may be issued ex parte  which shall not come on for hearing sooner than live (5) days from the date it is served unless otherwise ordered by the Court.
C.  No order shall come on for hearing unless it has been served on the person named in the order by an officer authorized to serve a summons. The order shall contain a short statement of the grounds for its issuance and the following statement: “IF YOU FAIL TO APPEAR AT THE HEARING A WARRANT FOR YOUR ARREST WILL ISSUE.”
Rule 17.  Dismissal of Action for Failure to Prosecute.
Text
When any action has remained on the Civil Docket for one year without any step being taken indicating an intention to prosecute said action, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.
Rule 18.  Reserved for Future Rules.
Rule 19.  Reserved for Future Rules.
Rule 20.  Mediation.
Text
A.  CASES FOR MEDIATION. A judge may refer any civil or criminal case to mediation except a habeas corpus case or an election contest.
B.  REFERRAL TO MEDIATION. 
 	(1)  The judge may, by appropriate order, refer a case to mediation by a court approved mediator with consent of the parties.
 	(2)  Any party may move for an order disqualifying a particular mediator for good cause. If the Court rules that a mediator is disqualified, an order shall be entered naming a qualified replacement. Mediators may disqualify themselves or refuse any assignment. The time for mediation shall be tolled during any period in which a motion to disqualify is pending.
 	(3)  Referral to mediation shall not operate to stay discovery unless otherwise ordered by the Court or agreed to in writing by the parties.
C.  MEDIATION CONFERENCES. 
 	(1)  The parties shall, within five (5) days from entry of the order, contact the mediator to schedule a mediation conference. The mediation conference shall be held within thirty (30) days from entry of the order.
 	(2)  The parties shall attend the mediation conference(s). Counsel shall also be present. The conference shall be conducted by the mediator to consider the possibility of settlement, the simplification of the issues, and any other matters which the mediator and the parties determine may aid in the handling or the disposition of the proceedings.
 	(3)  The mediator may schedule such sessions as are necessary to complete the process and mediation shall continue until the parties have reached a settlement, until they are unwilling to proceed further, or until the mediator determines that further efforts would be futile.
 	(4)  If a party fails to appear at a duly noticed mediation conference without good cause, the Court upon motion shall impose sanctions which may include an award of attorney fees and other costs against the party failing to appear.
 	(5)  If a party to mediation is a public entity, that party shall be deemed to appear at a mediation conference by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision-making body of the entity. In all other cases, unless stipulated by the parties, a party is deemed to appear at a mediation conference if the following persons are physically present:
 		a.  The party or a representative other than the party's counsel of record having full authority to settle without further consultation; and
 		b.  A representative of the insurance carrier for any insured party who is not such a carrier's outside counsel and who has full authority to settle without further consultation.
 	(6)  The mediator may request that the parties bring documents or witnesses including expert witnesses, to the sessions, but has no authority to order such production.
D.  CONFIDENTIALITY. 
 	(1)  Except as otherwise provided by this rule or ordered by the Court for good cause shown all mediation documents and mediation communications are confidential and shall not be disclosed. They are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding.
 	(2)  No part of the mediation proceedings shall be considered a public record.
 	(3)  There is no confidentiality and no restriction on disclosure under this rule to the extent that:
 		a.  All parties consent in writing to disclosure; or,
 		b.  The mediation communication or mediation document gives the mediator knowledge of or reasonable cause to suspect that a child or a spouse has been abused or a child has been neglected; or
 		c.  The mediation communications were made in furtherance of the commission of a crime or fraud or as part of a plan to commit a crime or fraud.
 	(4)  Nothing in this rule shall be construed so as to permit an individual to obtain immunity from prosecution for criminal conduct.
E.  REPORTING TO THE COURT. 
 	(1)  The mediator shall notify the Court promptly when a case is not accepted for mediation.
 	(2)  At any time after a case has been accepted the mediator may refer it back to the Court for good cause, which shall be in writing.
 	(3)  If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case.
 	(4)  If some but not all of the issues in the case are settled during mediation or if agreements are reached to limit discovery or on any other matter the parties shall submit a joint statement to the Court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within 10 days of the termination of mediation. Unsettled cases shall then be returned to the Court's active docket.
 	(5)  At the conclusion of cases accepted for mediation, the mediator will report to the Court the fact that the mediation process has ended. If the parties do not reach an agreement as to any matter as a result of mediation, the mediator shall report the lack of an agreement to the Court without comment or recommendation. With the consent of the parties, the mediator's report may also identify any pending motions, outstanding legal issues, discovery process or other action by any party which, if resolved or completed, would facilitate settlement.
Rule 21.  Domestic Actions.
Text
Rule 21 is abolished due to the implementation of Family Court in the 27th Judicial Circuit. The Local Rules of the 27th Judicial Family Court Division should be referred to for practice in Family Court.
For any case transferred from Family Court to either of the regular judges in Division I or Division II, or for any case to which either of the judges in Division I or Division II have been assigned as special judge, please contact the appropriate judge's office for motion and hearing dates.
Rule 22.  Transcripts.
Text
Rules governing use of videotape recordation are promulgated by the Supreme Court of Kentucky. See Kentucky Rules of Civil Procedure, Rule 98.
Rule 23.  Judicial Sales.
Text
A.  MASTER COMMISSIONER APPROVAL. All judgments or orders directing the sale of property by the Master Commissioner directing the disbursement of monies held by the Commissioner, or directing the delivery of a deed must, prior to submission thereof to the Court, be submitted along with the record to the Commissioner for certification that the same complies with all applicable statutes and rules. The Commissioner shall then deliver the judgment or order to the Court for approval and entry.
B.  DEPOSIT FOR ADVERTISEMENT AND APPRAISAL. 
 	(1)  When any order is submitted to the Commissioner requiring advertisement or appraisal the party submitting the order shall deposit with the Commissioner an amount sufficient to pay the estimated costs of the proposed advertisement and/or appraisal. Until such deposit is made, the Commissioner shall not submit the order to the Court nor cause advertisement or appraisal to be made.
 	(2)  When more than one sale is set for the same date, the commissioner may advertise all such sales in one advertisement with the required information applicable to each action and sale appearing therein. The total costs of advertising shall be apportioned among each of the various cases to which the advertisement al plies.
C.  ORDERS OF SALE AND/OR DELIVERY OF DEED. Every order or judgment of this Court directing the commissioner to sell property or to execute or deliver a deed shall contain:
 	(1)  the legal description of the property including a street address (or if it has no street address, a brief identification of its location and size);
 	(2)  the name of the party or parties whose interest is being sold or conveyed; and
 	(3)  the source of the party's or parties' title.
D.  TERMS AND CONDITIONS OF SALE. Unless otherwise ordered, all judicial sales shall be conducted by the Laurel Commissioner or Deputy Commissioner at 1:00 p. m. (local time) at the Laurel County Judicial Center in Court Room 20 I. All judicial sales shall be conducted by the Knox Commissioner or Deputy Commissioner on the front steps of the Knox County Courthouse at a time so designated by the Commissioner or Deputy Commissioner.
 	(1)  Before conducting a sale, the Master Commissioner shall advertise in a newspaper meeting the requirements of KRS 424.120, the time, terms, and place of sale together with a description of the property to be sold. Said advertisement shall appear once a week for at least three consecutive weeks next preceding the date of sale.
 	(2)  Before conducting a sale, if required by order or statute, the Master Commissioner shall have the property appraised by two intelligent, disinterested housekeepers of Laurel or Knox County, who are not related to any parties to the action. The Appraisers shall be sworn by the Master Commissioner before making such appraisals and they shall return their appraisals in writing to the Master Commissioner who shall file same as a pan of the record.
 	(3)  Unless otherwise ordered the property shall be sold to the highest bidder upon the following terms and conditions:
 		a.  At the time of sale, the successful bidder shall either pay cash or make a deposit of 10% of the purchase price with the balance on credit for sixty (60) days. If the purchase price is not paid in full, the successful bidder shall be required to give bond with good surety thereon for the unpaid purchase price. Said bond shall bear interest at the rate of twelve (12%) percent per annum from the date of sale until paid.
 		b.  The purchaser shall be required to assume and pay all taxes or assessments upon the property for the current tax year and all subsequent years. All taxes or assessments upon the property for prior years, shall be paid from the sale proceeds if properly claimed in writing and filed of record, by the purchaser prior to the payment of the purchase price.
 		c.  The property shall otherwise be sold free and clear of any right, title, and interest of all parties to the action and all liens and encumbrances thereon, excepting casements and restrictions of record in the Laurel or Knox County Clerk's Office and such a right of redemption as may exist in favor of the United States of America or the defendant(s).
 	(4)  A party who is the successful purchaser of the property may take credit against any judgment in that party's favor against the defendant property owner for the required deposit and purchase price to the extent that the sale price is sufficient to pay such judgment considering the priorities and amounts previously adjudicated in the action.
 	(5)  The terms and conditions herein above set out may be adopted by reference to this rule in the order or judgment directing the sale, or shall be restated therein.
E.  CONFIRMATION OF REPORT OF SALE. The Master Commissioner after making the sale, shall report any actions to the Court by filing a Report of Sale and Cost of Sale. Ten (10) days after the filing of the report. if no objections have been filed thereto, and with motions, the sale shall be deemed confirmed and an order confirming the sale (with copies) shall be submitted to the Court. A copy of the order of confirmation shall be served upon the purchaser.
F.  CANCELLATION OF SALE. In the event the property is withdrawn from sale, or if the defendant property owner files for relief in Bankruptcy, the sale shall be canceled and the Commissioner shall give notice of cancellation of the sale.
G.  FEES OF THE COMMISSIONER. The Commissioner shall be entitled to those fees set forth In Part IV of the Administrative Procedures of the Court of Justice (“AP Part IV”).
H.  ORDERS OF DISTRIBUTION. 
 	(1)  Orders requiring distribution of funds held by the Commissioner shall set forth all amounts collected, identify the proper recipients(s). and the specific amounts due each under the judgment or order.
 	(2)  If disbursements are to be made to taxing authorities, a copy of the pertinent lax bill(s) must be furnished to the Commissioner.
 	(3)  If all funds held by the Commissioner are distributed by the order requiring the distribution of funds and there are no further matters for determination by the Court the order shall state that the matter is final and stricken from the Court's docket.
I.  APPRAISER'S FEE. In all sales of real estate where an appraisement is required, the fee of each appraiser shall be reasonable as determined by the Commissioner. The fee shall be paid from the proceeds of sale.
Rule 24.  Hearings Before the Master Commissioner.
Text
A.  An attested copy of the order referring the case to the Master Commissioner shall be delivered to the Master Commissioner.
B.  The Master Commissioner shall promptly assign a date for pre-hearing conference and give written notice thereof. The Master Commissioner may charge and collect a fee in accordance with AP Part IV, Sections 4 and 16.
C.  Any money paid into Court pursuant to CR 67.01 shall be paid to the Master Commissioner who is authorized to charge a lee as follows, in accordance with AP Part IV (receiving and paying out money, or settling estates):
 	(1)  3% of first $2,000.00;
 	(2)  2½% of the next $3,000.00;
 	(3)  1½% for any amount in excess of $5,000.00, total fee not to exceed $5,000.00.
Rule 25.  Removal of Records.
Text
No record in any civil or criminal action shall be removed from the Offices of the Clerks of the Laurel or Knox Circuit Courts without permission of the Court.
Rule 26.  Post-Trial Contact With Jurors.
Text
No party, attorney, or representative of any party or attorney, shall communicate with a member of a jury without leave of Court.
Court approval for the interviews of or communication with the jurors or alternate jurors after trial will be granted only upon proper showing of good cause and subject to such conditions as the Court shall prescribe.
Rule 27.  Effective Date.
Text
These rules are adopted pursuant to the authority granted by Rule 1.040(3) of the Rules of the Supreme Court and they shall apply with full force and effect to all actions filed or pending after May 1. 2013, and their promulgation by order of the Judges of the Laurel and Knox Circuit Courts and certification of the Chief Justice of the Supreme Court of Kentucky.
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Rule 1.  Introduction/Administrative Procedure.
101.  Introduction/Preface.
Text
These are the Rules of Practice of the Family Court for the 27th Judicial Circuit. These rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure and the Local Rules of Knox and Laurel Circuit Courts. However, if these rules conflict with any statute or other law of the United States or the Commonwealth of Kentucky, rule and/or Order of the Supreme Court, Commonwealth of Kentucky, at any time legally adopted; any such statute, law, rule or order shall at all times prevail. If these rules conflict with any other rules promulgated by the 27th Judicial Circuit concerning those matters now falling within the jurisdiction of the Family Court then these rules shall prevail concerning practice in the Family Court.
102.  Effective date.
Text
The effective date of these rules shall be thirty days after Kentucky Supreme Court approval.
103.  Citation.
Text
These rules shall be cited as “RKLFC” or Rules of the Knox and Laurel Family Court.
104.  Assignment of Cases.
Text
There are no local rules regarding assignment of cases.
105.  Holidays.
Text
Changes in the schedule because of holidays will be listed on the court's calendar. See Rule 204 Court Calendar.
Rule 2.  Court Scheduling / Motion Hour / Procedures for Filing.
201.  Regular Motion Hour Schedule.
Text
A.  Adoption / Termination of Parental Rights
Adoption and Termination of Parental Rights cases shall be heard as follows:
Knox:
The 3rd Friday of each month at 10:30 a.m.
Laurel:
The 2nd Monday of each month at 11:00 a.m.
B.  Dependency, Neglect and Abuse
Dependency, neglect and abuse cases shall be heard as follows:
Knox:
Every other Wednesday at 10:00 a.m.
Laurel:
Every Thursday at 10:00 a.m.
C.  Domestic Relations Cases
Motions shall be heard as follows:
Knox:
The 2nd and 4th Friday of each month at 10:30 a.m.
Laurel:
The 1st and 4th Monday of each month at 11:00 a.m.
Contested matters will not be heard on motion day and shall be scheduled for a separate hearing day by the Court, except uncontested matters may be heard if the court has available time on said day. Generally, contested matters will be set by the Court for hearings in Laurel County on Tuesdays at 9:00 a.m. and in Knox County on every other Wednesday at 9:00 a.m.
D.  Domestic Violence Cases
Domestic violence cases shall be heard as follows:
Knox:
Every Friday at 9:00 a.m.
Laurel:
Every Monday at 9:00 a.m.
E.  Paternity and Child Support Cases
Motions in paternity and child support cases filed by the County Attorney's Office shall be heard as follows:
Knox:
The 2nd or 3rd Wednesday of each month at 1:00 p.m.
(Check Court's Calendar)
Laurel:
Every other Monday of each month at 1:00 p.m.
(Check Court's Calendar)
F.  Truancy and Other Status Offenses
Truancy cases shall be heard as follows:
Knox:
Every other Wednesday at 9:00 a.m.
Laurel:
Every Thursday at 9:00 a.m.
G.  Contempt motions shall be filed and served as all other non-emergency motions.
202.  Exceptions to Regular Motion Hour Schedule.
Text
Exceptions to the regular motion hour schedule will be listed on the court's calendar. See Rule 204, Court Calendar.
203.  Deadlines for Serving and Filing Motions.
Text
KNOX:
Deadlines for serving and filing motions in Circuit (CI) cases:
Every motion to be heard shall be filed with the clerk by Tuesday at 4:00 p.m. before the motion is to be heard on Friday of the same week. All motions shall be served upon opposing counsel, and upon parties who are not represented by counsel and entitled to notice no later than five (5) days preceding the day the motion is to be heard.
LAUREL:
Deadlines for serving and filing motions in Circuit (CI) cases:
Every motion to be heard shall be filed with the clerk by Wednesday at 4:00 p.m. before the motion is to be heard on the following Monday. All motions shall be served upon opposing counsel, and upon parties who are not represented by counsel and entitled to notice no later than five (5) days preceding the day the motion is to be heard.
KNOX and LAUREL:
Deadlines for serving and filing motions in other cases:
All non-emergency motions shall be filed no later than five (5) business days preceding-the appropriate day on which the motion is to be heard. All motions shall be served upon opposing counsel, and upon parties who are not represented by counsel and entitled to notice no later than five (5) days preceding the day the motion is to be heard.
All motions shall be filed and all orders shall be tendered to the clerk's office unless otherwise ordered by the Family Court Judge.
204.  Court Calendars.
Text
A monthly calendar will be provided of the Family Court's schedule. The monthly calendar may be obtained by contacting the Family Court Judge's Office or on the Knox/Laurel Family Court webpage of the Kentucky Court of Justice website.
Rule 3.  Adoptions / Termination of Parental Rights.
Text
Final hearings in adoption and termination of parental rights cases shall be scheduled by the court for a final hearing. Final hearings in these matters will not be heard by the court upon notice of final hearing without prior approval of the court.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
Pursuant to KRS 403.735, and in compliance with FCRPP 13, the local Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol is attached hereto as Appendix A and is incorporated herein by reference as if set out in full.
Rule 5.  Paternity.
Text
There are no local rules regarding paternity cases. See FCRPP 14 and 15 for statewide uniform rules of procedure.
Rule 6.  Dependency, Neglect and Abuse.
Text
There are no local rules regarding dependency, neglect and abuse cases. See FCRPP 16 through 31 for statewide uniform rules of procedure.
Rule 7.  Domestic Relations Practice.
701.  Divorce Education Program.
Text
A.  Families involved in a divorce with minor children or custody proceedings may be ordered to attend a Divorce Education Program. If ordered, a final hearing will not be held until the moving party has attended and participated in the Divorce Education Program. The Divorce Education Program for Parents will be held at least once a month in Knox and Laurel Counties. Parties with minor children may be ordered to bring their children to participate in Kids Time.
B.  A fee will be paid by each party at the time of attending the Divorce Education Program for Parents; however, no fee will be payable by a party allowed to proceed in forma pauperis .
C.  The schedule for the Divorce Education Program may be obtained by contacting the Family Court Judge's Office or on the Knox/Laurel Family Court webpage on the Kentucky Court of Justice website.
702.  Preliminary Verified Disclosure Statement.
Text
Pursuant to FCRPP 2(3), Preliminary Verified Disclosure Statements, AOC-238, are not required to be filed in the record. However, if not filed in the record a notice of when the statement was exchanged must be filed. Parties may agree to waive the filing or exchange of the preliminary verified disclosure statements by agreement executed by both parties. In cases of default, a motion for waiver of the filing or exchange of the disclosure statements may be filed at the convenience of the court.
Rule 8.  Status Offenses.
Text
There are no local rules regarding status offenses. See FCRPP 37 through 44 for statewide uniform rules of procedure.
Rule 9.  Miscellaneous.
901.  Mediation.
Text
A.  If ordered, the parties shall engage in mediation unless the exceptions under KRS 403.036 apply. Any cost of the mediation shall be allocated as deemed just by the Court.
B.  The parties shall attend mediation. If a party fails to appear at a duly noticed mediation conference without good cause the Court, upon show cause motion and hearing, may impose sanctions, which may include an award of attorney fees and other costs against the party failing to appear.
C.  Confidentiality.
 	1.  Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications are confidential and shall not be disclosed except for the agreement to mediate and mediation agreement. Except as to the agreement to mediate and mediation agreement, all mediation documents are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding.
 	2.  Mediation proceedings shall not be considered a public record.
 	3.  There is no confidentiality and no restriction on disclosure under this rule to the extent that:
 		(a)  All parties consent in writing to disclosure; or,
 		(b)  The mediation communication or mediation document gives the mediator knowledge of or reasonable cause to suspect that a child or a spouse has been abused or a child has been neglected; or,
 		(c)  The mediation communications were made in furthermore of the commission of a crime or fraud or as part of a plan to commit a crime or fraud.
 	4.  Nothing in this rule shall be construed so as to permit an individual to obtain immunity from prosecution for criminal conduct.
D.  Reporting to the Court.
 	1.  The mediator shall notify the Court promptly when a case is not accepted for mediation.
 	2.  At any time after a case has been accepted, the mediator may refer it back to the Court for good cause, which shall be in writing.
 	3.  If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement, as in any other case, or the mediator may prepare a mediation agreement which shall be signed by the parties and filed in the record.
 	4.  At the conclusion of cases accepted for mediation, the mediator shall report to the Court the fact that the mediation process has ended. If the parties do not reach an agreement as to any matter as a result of mediation, the mediator shall report the lack of an agreement to the Court.
902.  Timesharing Guidelines.
Text
A copy of the Knox/Laurel visitation guidelines are attached hereto as Appendix B. A copy may be obtained by contacting the Family Court Judge's Office or on the Knox/Laurel Family Court webpage on the Kentucky Court of Justice website.
903.  Copy of Record of Confidential Proceedings.
Text
A copy of audio and/or video proceedings regarding any confidential proceeding shall be provided only to parties or attorneys of record upon motion and hearing before the court.
904.  Protection of Personal Identifiers.
Text
All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, and 407 by providing the personal indentifying information required in the chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth, or financial account number.
Appendix A
Domestic Violence Protocol and 24 Hour Access Policy
Text
Twenty-Four Hour Accessibility To Emergency Protective Orders And Local Joint Jurisdiction Domestic Violence Protocol 27th Judicial Circuit And District Knox And Laurel Counties
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
 	I.  Uniform Protocol for Processing Cases 
 		A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		C.  Domestic violence matters may be reassigned from the district court division to circuit/family court when there is a dissolution/custody proceeding pending.
 		D.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
 		E.  Domestic violence cases may be reassigned or transferred to another circuit by the Family Court Judge, in his or her discretion, if a dissolution or child custody case is pending in another county. Consistent with FCRPP 12, when it is determined that the case will be transferred the summons shall be reissued pursuant to KRS 403.740(4) for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
Knox County Sheriff and Deputies
Laurel County Sheriff and Deputies
Barbourville City Police Officers
Corbin City Police Officers
Kentucky State Police Officers
London City Police Officers
Knox and Laurel Circuit Court Clerk and Deputies
Knox and Laurel Domestic Violence Advocates
 		B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
Knox County Sheriff and Deputies
Laurel County Sheriff and Deputies
Barbourville City Police Officers
Corbin City Police Officers
Kentucky State Police Officers
London City Police Officers
Knox and Laurel Domestic Violence Advocates
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The Family Court Judge shall review the petition. If the Family Court Judge cannot be located, the District Judge shall review the petition. If the Family Court Judge and the District Judge cannot be located, the Circuit Judge shall review the petition. If not judge can be located within the 27th Judicial Circuit or District, the clerk shall contact any judge in an adjacent county available to review the petition.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The person authorized to take and verify the petition shall first contact the Trial Commissioner. If the Trial Commissioner is not available, the Family Court Judge shall be contacted to review the petition. If the Trial Commissioner, the Family Court Judge and the District Judge cannot be located, the Circuit Judge shall review the petition. If no judge can be located within the 27th Judicial Circuit or District, the clerk or other person authorized to take and verify the petition shall contact any judge in an adjacent county available to review the petition.
 		E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 		F.  The schedule for domestic violence hearings is as follows:
Knox:
Every Friday at 9:00 a.m.
Laurel:
Every Monday at 9:00 a.m.
 	III.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
Knox Domestic Violence Advocate
Laurel Domestic Violence Advocate
Knox Circuit Court Clerk's Office
Laurel Circuit Court Clerk's Office
Knox County Attorney's Office
Laurel County Attorney's Office
Any local law enforcement agency
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
Appendix B
Timesharing / Visitation Guidelines
Text
The following schedules are suggested as guidelines for the parents and the court establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a timesharing/ visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest. 
EACH PARENT SHALL:
BEHAVIOR
A.  Realize that these Guidelines require both parents to put the child(ren)'s needs ahead of their own, to actually utilize the timeshare' granted, and to be responsible' for getting the child(ren)'s homework and other activities done during that parent's time with the child(ren).
B.  Understand that there may be circumstances from time to time with regard to work schedules and/or activities of the child(ren) which require flexibility and cooperation, and that changes in scheduling may be required.
C.  Do not send written or verbal messages to each other through the child(ren).
D.  Keep the other parent advised as to current residential address, business address, telephone numbers for home, work, cell phone, fax and pager for the purpose of notification unless otherwise ordered by the Court. Each parent shall provide to the other parent contact numbers and addresses where the child(ren) can be located during their scheduled timesharing / visitation time.
E.  Do not schedule activities for the child(ren) when the child(ren) are to be with the other parent, without first consulting with the other parent.
F.  Cooperate to ensure that the child(ren) have appropriate clothing and other personal items at both parents' residences.
G.  Do not do or say anything that will interfere with the love and affection of the child(ren) for the other parent or allow third parties to do or say anything to or in the presence of the child(ren) that will interfere with the love and affection of the child(ren) for the other parent.
H.  Do not consume alcohol, take illegal drugs, or prescribed drugs, other than as prescribed, while in care of their child(ren).
TRAVEL
A.  Be responsible to pick up the child(ren) from the other parent's residence, school or daycare when assuming physical custody of the child(ren) unless otherwise ordered by the Court.
B.  Do not unreasonably object to assistance in transportation by responsible third parties.
C.  Do not turn over the child(ren) to an intoxicated individual.
D.  Ensure the child(ren) are secured in an appropriate child restraint system when transporting the child(ren).
E.  Be prompt when picking up or dropping off the child(ren). However, each parent is entitled to a thirty (30) minute grace period. After this period, the parent shall continue with their daily activities, and the timesharing is forfeited for that period for Parent B who is late. If timesharing / visitation is missed through no fault of Parent B and reasonable notice has been given, that time should be made up if reasonable to do so. If Parent A is more than thirty (30) minutes late, Parent A shall be required to schedule an additional visitation day (from 6:00 p.m. to 6:00 p.m.) within the next thirty (30) days.
SCHOOL / HEALTH
A.  Have the right and responsibility to obtain schedule and activity information regarding the child(ren)'s school, daycare, healthcare or any other organized activity from any third party.
B.  Have the opportunity to complete and view the school information for the child(ren), including emergency contact information, and persons allowed to pick up the child(ren) from school. Both parents shall be listed on all information with the school.
C.  Keep the other parent advised as to the child(ren)'s serious illness or any other major development, whether medical, educational or otherwise.
MISCELLANEOUS
A.  Realize that these Guidelines assume that both parents reside in Knox or Laurel County or an adjacent county. These Guidelines will not address all of the appropriate terms for timesharing of parents who do not live within a reasonable proximity of one another.
B.  Realize that these Guidelines will apply only in cases where both parents have been involved in the child(ren)'s lives. The Guidelines would not be appropriate for cases in which the parent is a stranger to the child(ren).
C.  Realize that timesharing in accordance with these Guidelines, or timesharing of less than these Guidelines, shall not be the basis for a motion to reduce child support or deviate from the child support Guidelines.
D.  Times in this schedule are to be in the time zone where the child(ren) primary reside(s).
E.  Realize that if an Emergency Order of Protection or Domestic Violence Order is in place between the parents, these guidelines may not apply as to contact and/or communication pursuant to the terms of the Emergency Order of Protection or Domestic Violence Order.
General Guidelines for Child(ren) of All Ages
1.  Both parties shall be permitted reasonable telephone visitation with their child(ren) every day.
2.  The regular weekend visitation schedule shall not change and all holiday, birthday, spring, summer, fall and winter break: visitation shall supersede regular weekend visitation and regular weekday visitation on Tuesdays and Thursdays.
3.  Child(ren)'s Birthday. The child shall celebrate his/her birthday in the home of Parent A, unless it falls on a visitation day for Parent B. If the child's birthday does not fall on a visitation day, an additional, non-scheduled day shall be granted so that Parent B may celebrate the child's birthday with him/her as well, from 9:00 a.m. until 7:00 p.m., if desired. This additional day shall be the first non-scheduled Saturday after the child's birthday unless otherwise agreed by the parties.
4.  Parent's Birthday. The child(ren) shall spend each parent's birthday with that parent, except in those years, if any, on which it is a holiday to be spent with the other parent. In the latter event, the child(ren) shall spend four (4) hours with the parent who is having a birthday, on the first day following the holiday spent with the other parent.
5.  Parent A shall have all holiday and break: visitation not otherwise granted to Parent B in these guidelines.
For Child(ren) Under Eighteen (18) Months
Regular Visitation. Regular visitation with Parent B shall occur on alternate weekends from Friday at 6:00 p.m. until Saturday at 6:00 p.m. or Saturday at 6:00 p.m. until Sunday at 6:00 p.m. In addition, Parent B shall have visitation with the child(ren) on Thursday evening following Parent B's weekend visitation from 5:30 p.m. on Thursday until 8:00 a.m. the next morning and also visitation on Tuesday evening preceding Parent B's weekend visitation from 5:30 p.m. on Tuesday until 8:00 a.m. the next morning.
Additional Holiday Parenting Time. Parent B shall have parenting time with the child(ren) on New Year's Day and July 4th in even numbered years (i.e. 2008) and Easter in odd numbered years (i.e. 2007) from 6:00 p.m. on the day prior to the holiday and ending 6:00 p.m. on the holiday. Parent B shall have visitation on Martin Luther King, Jr. Day and Labor Day in odd numbered years and on Memorial Day in even numbered years from 6:00 p.m. on the day prior to the holiday and end at 6:00 p.m. on the holiday.
Winter Break. In families which celebrate Christmas, the Parent B shall have the child(ren) each year from 1:00 p.m. to 7:00 p.m. on Christmas Eve and on December 26th from 10:00 a.m. through December 27th at 6:00 p.m. In families which celebrate Hanukkah, Parent B shall have one (1) overnight visitation during Hanukkah, as agreed between the parties thirty (30) days in advance. In families which observe the religious holidays of Rosh Hashanah and Yom Kippur, Parent B shall have visitation for Rosh Hashanah in even' numbered years (i.e. 2008) and Yom Kippur in odd-numbered Years (i.e. 2007). In families which practice other religions, the Parents shall attempt to divide their religious holidays in a similar manner.
Thanksgiving. In odd-numbered years (i.e. 2007), Parent B shall have the child(ren) for Thanksgiving, beginning at 6:00 p.m. Thursday and ending at 6:00 p.m. Friday.
Mother's Day/Father's Day. On Mother's Day and Father's Day, the child(ren) shall be with the appropriate parent from 9:00 a.m. to 7:00 p.m., regardless of who would have otherwise had the child(ren).
For Child(ren) Eighteen (18) Months to Three (3) Years
Regular Visitation. Regular visitation with Parent B shall occur on alternate weekends from Friday evening at 6:00 p.m. to Sunday evening at 6:00 p.m. In addition, Parent B shall have visitation with the child(ren) on Thursday evening following Parent B's weekend visitation from 5:30 p.m. on Thursday until the next morning at 8:00 a.m. and also visitation on Tuesday evening preceding Parent B's weekend visitation from 5:30 p.m. on Tuesday until the next morning at 8:00 a.m.
Additional Holiday Parenting Time. Parent B shall have parenting time with the child(ren) on New Year's Day and July 4th in even numbered years (i.e. 2008) and Easter in odd numbered years (i.e. 2007) from 6:00 p.m. on the day prior to the holiday and ending 6:00 p.m. on the holiday. Parent B shall have visitation on Martin Luther King, Jr. Day and Labor Day in odd numbered years and on Memorial Day in even numbered years from 6:00 p.m. on Friday of the holiday weekend and end at 6:00 p.m. on the Monday of the holiday weekend.
Winter Break. In families which celebrate Christmas, Parent B shall have the child(ren) each year from 1:00 p.m. to 7:00 p.m. on Christmas Eve and from December 26th at 10:00 a.m. through December 29th at 6:00 p.m. In families which celebrate Hanukkah, Parent B shall have three (3) consecutive days of visitation during Hanukkah, as agreed between the parties thirty (30) days in advance. In families which observe the religious holidays of Rosh Hashanah and Yom Kippur, Parent B shall have visitation for Rosh Hashanah in even-numbered years and Yom Kippur in odd-numbered years. In families which practice other religions, the Parents shall attempt to divide their religious holidays in a similar manner.
Spring Break. Parent B shall have four (4) days with the child(ren) in March or April in even-numbered years. If the child(ren) attends preschool and the preschool has a spring break, the four (4) day period shall be during the time of that spring break.
Fall Break. Parent B shall have four (4) days with the child(ren) in October in odd-numbered years. If the child(ren) attends preschool and the preschool has a fall break, the four (4) day period shall be during the time of that fall break.
Thanksgiving. Parent B shall have the child(ren) for Thanksgiving, beginning at 5:00 p.m. Wednesday and ending at 7:00 p.m. Sunday in odd-numbered years.
Mother's Day/Father's Day. On Mother's Day and Father's Day, the child(ren) shall be . with the appropriate parent from 9:00 a.m. to 7:00 p.m., regardless of who would have otherwise had the child(ren).
Summer. Parent B shall have three (3) periods each summer of four (4) days each. Each party shall give the other party at least sixty (60) days notice of his or her vacation schedule so that both parties have an opportunity to have the child(ren) during their vacations.
For Child(ren) Eighteen (18) Months to Three (3) Years
Regular Visitation. Regular visitation with Parent B shall occur on alternate weekends from Friday evening at 6:00 p.m. until Sunday evening at 6:00 p.m. In addition, Parent B shall have visitation with the child(ren) on Thursday evening following Parent B's weekend visitation from 5:30 p.m. until school the next morning or until 8:00 a.m. if there is no school that day. Parent B shall also have visitation on Tuesday evening preceding Parent B's weekend visitation from 5:30 p.m. on Tuesday until school the next morning or until 8:00 am. if there is no school that day.
For the Tuesday and Thursday visitation under this section, Parent B shall be responsible for making sure the child(ren) is(are) taken to school during Parent B's visitation period.
Additional Holiday Parenting Time. Parent B shall have parenting time with the child(ren) on New Year's Day and July 4th in even numbered years and Easter in odd numbered years from 6:00 p.m. on the day prior to the holiday and ending 6:00 p.m. on the holiday. Parent B shall have visitation on Martin Luther King, Jr. Day and Labor Day in odd numbered years and on Memorial Day in even numbered years from 6:00 p.m. on Friday of the holiday weekend and end at 6:00 p.m. on the Monday of the holiday weekend.
Winter Break. In families which celebrate Christmas, Parent B shall have the child(ren) each year from 1:00 p.m. to 9:00 p.m. on Christmas Eve and from December 26th at 10:00 a.m. through December 31th at 6:00 p.m. In families which celebrate Hanukkah, Parent B and Parent A shall equally divide visitation during Hanukkah, as agreed between the parties thirty (30) days in advance. In families, which observe the religious holidays of Rosh Hashanah and Yom Kippur, Parent B shall have visitation for Rosh Hashanah in even-numbered years and Yom Kippur in odd-numbered years. In families which practice other religions, parents shall attempt to divide their religious holidays in a similar manner.
Spring Break. Parent B shall have nine (9) days (five (5) weekdays during which spring break is observed plus the weekend before spring break beginning Friday at 6:00 p.m. and the weekend after spring break until Sunday at 6:00 p.m.) with the child(ren) in March or April when spring break is observed by the child(ren)'s school in even-numbered years.
Fall Break. Parent B shall have nine (9) days (five (5) weekdays during which fall break is observed plus the weekend before fall break beginning Friday at 6:00 p.m. and the weekend after fall break until Sunday at 6:00 p.m.) with the child(ren) in September or October when fall break is observed by the child(ren)'s school in odd-numbered years.
Thanksgiving. Parent B shall have the child(ren) for Thanksgiving beginning at 5:00 p.m. Wednesday and ending at 7:00 p.m. Sunday in odd-numbered years.
Mother's Day/Father's Day. On Mother's Day and Father's Day, the child(ren) shall be with the appropriate parent from 9:00 a.m. to 7:00 p.m. regardless of who would have otherwise had the child(ren).
Summer. Parent B shall have two (2) periods each summer of two (2) weeks each. Parent A shall have one period each summer of two (2) weeks. Each party shall give the other party at least sixty (60) days notice of his or her vacation schedule so that both parties have an opportunity to have the child(ren) during their vacations.

Local Rules — Twenty-Seventh Judicial District  Knox and Laurel Counties
Text
Diversion
1.  (a)  All persons charged in Laurel county with the commission of a misdemeanor offense shall be eligible for participation in the Diversion Program, as an alternative to criminal prosecution, subject to the following conditions and exceptions: (i) A prior conviction for a criminal offense (felony or misdemeanor) shall preclude eligibility — convictions for violation of traffic regulations (i.e., KRS Ch. 186 or 189) shall not preclude eligibility; (ii) A person charged with a violent/assaultive crime shall not be eligible for participation in the Program; (iii) A person charged with a violation of the public trust (i.e., KRS Ch. 522) or with a crime of long duration shall not be eligible for participation in the Program; (iv) A person charged with the violation of traffic regulations (i.e., KRS Ch. 186 or 189) shall not be eligible for participation in the Program; and/or, (v) A person who has previously participated in the Diversion Program of Laurel County or of any other jurisdiction within or without the Commonwealth of Kentucky shall not be eligible for participation in the Program.
 	(b)  However, where a person is charged with an offense of public intoxication (i.e., KRS Ch. 525.100) who has one or more prior convictions for alcohol related offenses, and where it appears from the person's record and history that his/her criminal activity is related to the disease of alcoholism, that person will be considered eligible for participation in the Program notwithstanding his/her prior convictions.
 	(c)  And, where reasons of an extraordinary  nature are presented which warrant consideration of a person for participation in the Program, notwithstanding his/her lack of eligibility by virtue of one or more of the above set out exclusions, that person may  be considered eligible for participation in the Program.
 	(d)  Each case will be reviewed by the County Attorney and the Trial Judge, on an individual basis, and eligibility or non-eligibility determined according to the above criteria. Participation in the program will be on a voluntary basis only, and the accused's consent must be obtained prior to inclusion.
2.  A diversion report shall be presented to the Judge and the Prosecutor on each eligible candidate for final approval. The report will contain the basic pretrial information, record of any past offenses, employment status, length of residence in the area and other information necessary to determine eligibility.
3.  Upon tentative acceptance of the accused into the program by the Judges and Prosecutor, the accused, after consultation with an attorney, must sign a statement that he will waive his/her right to a speedy trial.
4.  The accused will meet with a Diversion officer to establish and agree to a formal contract which will specify the conditions required, the referral services to be used, the length of the contract, and the need, if any, for the accused to make required restitution or public service work substitute. The contract shall be presented for final approval to the Trial Judge, and upon its final approval, the accused shall be accepted into the program and the terms of diversion shall commence.
5.  The normal contract on each accused will be for a period of 3 months or 6 months, unless under ordinary circumstances the contract period is lengthened by the Judge following a special hearing at which the reasons for extension and the accused's objections are heard and considered. In the instance of public intoxicants diverted to detox treatment and similar non-ordinary diversion procedures, the length of diversion and use of a written contract will be considered individually and may be waived by the Court.
6.  The Divertee must comply with all the provisions of the diversions contract. Violation of contract provisions will subject the individual to termination of diversion participation.
7.  At any time the Divertee may voluntarily choose to be terminated from the Diversion Program by submitting a written statement indicating same. Where the termination is prior to the expiration of the contract period and without the consent of the Diversion Officer, the Diversion Officer shall refer the case to the County Attorney for prosecution. If the accused does not comply with conditions of his/her diversion contract, a formal Court hearing will be scheduled before termination of the accused from the Diversion Program and the accused will be given full opportunity at the hearing to present relevant proof. The Trial Judge, after consideration of all relevant proof, shall enter an order terminating the acccused's participation in the program or direct the resumption of the divertee's participation in the Diversion process and reinstatement of the Diversion contract, with any modifications ordered by the Judge. As with the original Diversion contract, the accused must agree to the contract modifications, if any, prior to reinstatement.
8.  Upon termination for non-compliance after a special hearing, the County Attorney may initiate prosecution of the accused upon the original criminal charge(s).
9.  Upon successful completion of the Diversion contract the formal criminal charge, out of which the Diversion contract arose, shall be formally and fully dismissed, and all official records of said charge shall bear the notation that said charge was dismissed with prejudice.
10.  The consent or approval of the arresting officer or victim of the alleged crime, giving rise to the charge against the Divertee, is not required for acceptance of an accused into the Diversion Program. However, the arresting officer and/or victim must be advised of the accused's recommended participation in the Program and afforded an opportunity to comment, in writing, prior to acceptance into the Program. Such comment, if any, shall be considered by the Trial Judge in determining acceptance into the program. Further, the arresting officer and/or victim shall be advised of the Divertee's completion and satisfaction of the Diversion Contract or the Divertee's termination for violation of the Contract.
11.  Participation by an accused in the Diversion Program shall not constitute an admission or presumption of guilt of the crime charged, shall not be proof or guilt in any subsequent legal action nor shall a Divertee be required to give and confession or admission of guilt. However, nothing contained in this paragraph shall after or affect the Divertee's obligation to perform all the terms of the Diversion Contract, including restitution where agreed to. And, an objection to the Diversion Contract, or any term thereof, premised upon its implication of guilt shall not be valid and shall be of no merit.
12.  Records of the hearing procedures and statements made during the hearing shall be privileged and shall not be admissible or discoverable for any purpose. However, the records and accumulated data respecting the mediation program may be utilized for the purpose of monitoring and evaluating the program.
13.  All records of the Diversion Program shall be privileged and exempt from subpoena and will be deemed confidential except for the program staff and the Chief District Judge for purposes of program review and supervision and will be released to no other person or agency without the written consent of the parties to the dispute or as provided in paragraph 12 above.
Mediation
1.  Private citizens who wish to obtain criminal process or otherwise register a complaint within Laurel County against another person shall be afforded the opportunity to voluntarily select, in lieu of criminal prosecution, the option of submitting the dispute to an informal pretrial conference wherein mediation of the complaint will be attempted. The various options of utilizing an arrest warrant, a summons or an invitation to mediation will be thoroughly explained to the complainant by an intake screening officer. The choice of Court process rather than informal mediation shall be decided by the complainant; however, review of the facts involved in the complaint for probable cause shall remain the prerogative of the Prosecutor and the Court.
2.  At the time a citizen requests criminal process be issued or indicates the intent to file a complaint, the mediation intake officer will compile a summarization of the allegations involved and will (a) issue a letter to the respondent establishing time, date and location if a mediation hearing is selected; (b) refer the summary and the complainant to the County Attorney's Office if mediation is not elected and it appears there is not sufficient grounds to issue process; (c) prepare a criminal summons or arrest warrant if Court prosecution is indicated and submit the process along with the summary to the County Attorney's Office for review and signature.
3.  Participation in the mediation hearings is voluntary on the part of the complainant and the respondent, will be informal and shall not be legally binding or enforceable. Records of the hearing procedures and statements made during the hearing shall be privileged and shall not be admissible or discoverable for any purpose. However, the records and accumulated data respecting the mediation program may be utilized for the purpose of monitoring and evaluating the program.
4.  The informal and voluntary nature of mediation hearings limits the scope of the Hearing Officer's authority to establishing non-binding agreements between the disputants. The role and function of the Hearing Officer is such that he is not an officer of the Court, is not authorized to issue process and is not acting as or performing the duties of a Judge.
5.  If either the complainant or the respondent is dissatisfied with the results of the mediation hearing, or if either party refuses to submit to a voluntary settlement agreement, or if the agreement is subsequently unfulfilled, the Hearing officer will refer the complainant back to an Intake Officer for consideration of the issuance of process. The Intake Officer will consult with the County Attorney to determine if Court action should initiate on the case.
6.  If, after a mediation hearing, either the complainant or the respondent is dissatisfied with the mediation proceedings or results, either party to the dispute may request that the case be referred to the Courts for a formal hearing. The dissatisfied party shall be referred to an Intake Officer who shall accompany the party to the County Attorney's Office for the purpose of probable cause review of the complaint and the issuance of Court process in appropriate cases. Both the complainant and the respondent shall be advised of the option of requesting Court action at any stage of the mediation process.
7.  Any agreement accomplished between the complainant and the respondent is voluntary. Compliance with the agreement is not legally enforceable by either party, the mediation program or the Courts. Relief for non-compliance with the mediation agreement is effected only through initiation of Court process as described in Rule 6 above.
8.  All records of the mediation program shall be privileged and exempt from subpoena and will be deemed confidential except for the program staff and the Chief District Judge for purposes of program review and supervision and will be released to no other person or agency without the written consent of the parties to the dispute or as provided in paragraph 3 above.
9.  Restitution authorized in appropriate circumstances. Restitution is considered appropriate and permissible in circumstances wherein the complainant and respondent voluntarily agree that restitution is applicable and further agree to the amount and schedule of payment. The Hearing Officer will be particularly alert to prevent abuse of the restitution option by either participant.
10.  Public Service work alternative. In circumstances wherein restitution is appropriate and voluntarily agreed upon by both parties but where indigency prevents the accomplishment of a reasonable payment agreement, the alternative of public service work is appropriate for consideration by the parties.
11.  The policies and procedures controlling the actions of the mediation program will be formalized through the issuance of these Court rules, Court rules promulgated by the Supreme Court and through day to day review of the program by the county Attorney and by the Chief District Judge. Procedures will not be adopted or implemented unless specifically approved by the Chief District Judge or as mandated by Supreme Court Rule.
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Rule 1.  Introduction/Administrative Procedure.
101.  Introduction/Preface.
Text
These Rules supplement the Kentucky Rules of Civil Procedure (CR) and the Kentucky Family Court Rules of Procedure and Practice (FCRPP). These Rules shall not supplant or apply to the non-Family Court Divisions of the 28th Judicial Circuit. These rules shall supersede any General Order entered previous to the effective date herein. However, General Orders entered following the effective date of these rules shall supersede these rules.
102.  Effective Date.
Text
The RULES FOR FAMILY COURT OF THE 28th JUDICIAL CIRCUIT shall be effective upon the approval of the Chief Justice of the Kentucky Supreme Court.
103.  Citation.
Text
The RULES FOR FAMILY COURT OF THE 28th JUDICIAL CIRCUIT, composed of Lincoln, Pulaski and Rockcastle Counties, Kentucky shall be cited as “28RFFC__”.
104.  Style.
Text
Case filed in the family court of the 28th judicial circuit shall be styled as follows:COMMONWEALTH OF KENTUCKY 28th  JUDICIAL CIRCUIT LINCOLN CIRCUIT COURT DIVISION III (FAMILY COURT) CASE NO. _________  Or  COMMONWEALTH OF KENTUCKY 28th JUDICIAL CIRCUIT PULASKI CIRCUIT COURT DIVISION III (FAMILY COURT) CASE NO. _________  Or   COMMONWEALTH OF KENTUCKY 28th JUDICIAL CIRCUIT ROCKCASTLE CIRCUIT COURT DIVISION III (FAMILY COURT) CASE NO. _________
105.  Jurisdiction.
Text
A.  Family Court of the 28th Judicial Circuit (Lincoln, Pulaski, and Rockcastle Counties) shall share concurrent jurisdiction with the 28th Judicial District Court (Pulaski and Rockcastle Counties) and the 13th Judicial District Court (Lincoln County) to the extent authorized by law.
B.  The jurisdiction of the Family Court of the 28th Judicial Circuit shall include, but not be limited to, cases involving:
 	(1)  Dissolution of marriage where the parties have minor children in common;
 	(2)  Dissolution of marriage where the parties have no minor children in common and a Petition for Dissolution was filed after January 1, 2009;
 	(3)  Child custody and time-sharing;
 	(4)  Support, maintenance and property distribution;
 	(5)  Adoption and termination of parental rights;
 	(6)  Domestic Violence;
 	(7)  Paternity and UIFSA matters;
 	(8)  Dependency, neglect or abuse; and
 	(9)  Status offenses under KRS Chapter 630, including truancy, beyond control and runaways, except where proceedings under KRS Chapter 635 or 640 are pending.
C.  Civil violations of Emergency Protective Orders or Domestic Violence Orders shall be heard by the Family Court in accordance with the Domestic Violence Protocol under KRS 403.735, which is attached as Appendix 1.
D.  Criminal violations of Emergency Protection Orders or Domestic Violence Orders shall be heard by the District Court pursuant to KRS 403.763.
106.  Consolidation of Related Cases.
Text
Pursuant to CR 42.01, when two or more different actions are pending in Family Court involving the same parties and common questions of law or fact, those cases may be consolidated at the discretion of the presiding Family Court Judge. Even when such cases are consolidated, the files shall be maintained separately.
107.  Disqualifications of Judge.
Text
The Family Court Judge shall complete the appropriate AOC form (Notice of Disqualification) or other disqualification document.
108.  Holidays.
Text
Family Court shall adhere to the list of Court holidays established by the Kentucky Court of Justice.
109.  Order/Decorum
Text
The Judge will maintain order and courtroom decorum in proceedings before him/her. Al persons in the courtroom or on the court floor shall be decently attired. Business attire shall be appropriate dress for all counsel in the courtroom,
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
201.  Regular Schedule
Text
A.  Motion hour in Lincoln Family Court on the first Friday of each month at 9:00 a.m., ET, unless otherwise rescheduled by the Court;
B.  Motion hour in Pulaski Family Court on the second and fourth Friday of each month at 9:00 a.m., ET, unless otherwise rescheduled by the Court;
C.  Motion hour in Rockcastle Family Court on the third Friday of each month at 9:00 a.m., ET, unless otherwise rescheduled by the Court;
D.  Motions shall be filed and noticed five days (excluding weekends) prior to hearing.
E.  Family Court will furnish a schedule at least monthly of the court dates for juvenile and domestic violence cases. Domestic violence court dates shall be scheduled no more than fourteen (14) days apart.
F.  Family Court dates are regularly scheduled as follows:
Mondays — Pulaski County
9:00 a.m. Dependency, Abuse, Neglect and Status Offenses
1:00 p.m. Dependency, Abuse, Neglect and Status Offenses
Tuesdays — Rockcastle County
9:00 a.m. Domestic Violence
9:30 a.m. Dependency, Abuse, Neglect and Status Offenses
1:00 p.m. Domestic Relations Hearings
Wednesdays — Pulaski County
9:00 a.m. Domestic Violence
10:00 a.m. Domestic Relations Hearings
1:00 p.m. Domestic Relations Hearings
1:00 p.m. Domestic Relations Hearings
Thursdays — Lincoln County
9:00 a.m. Domestic Violence
9:30 a.m. Domestic Relations Hearings
1:00 p.m. Dependency, Abuse, Neglect and Status Offenses
Fridays — 1st Lincoln County — 2nd Pulaski — 3rd Rockcastle — 4th Pulaski
9:00 a.m. Motion Hour/Rule Day
202.  Motion Practice for Domestic Relations Cases.
Text
A.  Any motion accompanied by an “Agreed Order” and any motion for default judgment may be filed with the Clerk and sent directly to the presiding Family Court Judge for his or her signature. Al other motions must be noticed for a hearing at Motion Hour on a Rule Day, except for those contempt matters applying to 28RFFC 204.
B.  Each motion to be heard on a Motion Day shall be filed with the Clerk no later than 3:00 p.m. on the Friday immediately preceding the Motion Day for which the motion has been noticed. Any motion filed after 3:00 p.m. may be placed on the docket at the discretion of the presiding judge. Each motion shall be delivered to opposing counsel, or part not represented by counsel and entitled to notice, no later than 4:00 p.m. on the Friday immediately preceding the Rule Day for which the motion has been noticed. “Service” shall be as describe in CR 5.02. If there are concerns of the opposing counsel or party receiving the motion by regular mail, a copy should be sent to them via facsimile, email or hand-delivery. All post-judgment motions must be served upon the opposing party.
C.  Each notice shall state therein, in general terms, the subject matter of the motion and the action of the Court requested by the movant. The motion should contain citations to the relevant law relied upon by the movant. If the motion is complex or required research of an issue not common to practice before the Family Court, the parties should provide an advance copy of the motion to the Family Court Judge to allow review and research prior to the hearing.
D.  Any “Agreed Order,” except one dealing solely with a procedural matter such as the method of presenting proof, shall be accompanied by a proposed Findings of Fact, and Conclusions of Law, if involving a final and appealable matter or otherwise required by law.
E.  Except as otherwise ordered by the Court or provided for by the Civil Rules or other Supreme Court Orders as relates to e-filing, the Clerk shall only accept for filing original pleadings, motions, memoranda, proposed orders and other papers. Facsimiles, emails or other copies shall not be filed except as exhibits to an otherwise properly file document.
F.  All pleadings, motions, memoranda, proposed orders and other papers to be filed with the Court shall be printed or typewritten on one side only of unglazed white paper which is 8.5 inches by 11 inches in dimension, in size 12 font or larger (excluding footnotes), double spaced (except for indented quotations and footnotes), and with at least a one inch margin on each side. All documents exceeding a single page in length shall be paginated. This Rule shall not apply to AOC or other official agency approved forms.
G.  Except as otherwise ordered, when filing pleadings, motions, memoranda or other papers, counsel shall not file copies of relevant reported or un-reported cases or other cited authority unless such case or other authority is unavailable through the use of traditional or computer assisted legal research methods. Counsel may, at a hearing on a pending motion, tender to the Court copies of relevant authority.
H.  When a pending motion is passed or continued at the request of or by agreement of counsel, it shall be the moving party's obligation to re-notice in writing the motion in accordance with these Rules and the Civil Rules.
203.  Distribution Requirement on Orders.
Text
Each motion filed in 28th Judicial Circuit Family Court shall be accompanied by an Order specifying the requested relief of the movant. Further, this Order shall include a distribution list which names the parties to the action or the counsel representing said parties. 
The Clerk shall distribute copies of all orders by mail to any unrepresented party or delivery or placement in the receptacles assigned for the attorneys in the clerk's office to the persons listed under DISTRIBUTION and shall certify such mailing, delivery or placement by making a check mark by the person listed and shall initial and date the same at the bottom of the distribution list. All orders and judgments shall contain a distribution list, same to include any acts required of the Clerk by said order or judgment, as set out in the following example: 
 Distribution: Hon. John Doe [ ] (Address)  Hon. Michelle Doe [ ] (Address) Clerk to provide copy to Master Commissioner [ ]  Clerk’s initials and date
Click to view table.
204.  Contempt, Motions for Contempt of Court, Restraining Orders or Injunctions.
Text
Contempt motions involving all Family Court cases shall be heard by the presiding Family Court Judge and shall be noticed for a hearing pursuant to the Court's docket as contained in 28RFFC 201, or at any other time in the sole discretion of the presiding Family Court Judge for judicial economy and in the following manner:
The party moving for a rule against another party in a Family Court case shall file the following with the clerk:
 	A.  A motion for a ruling to show cause and for a hearing date which shall be set by the Family Court Judge or his/her staff:
 	B.  An affidavit setting forth facts supporting the motion.
 	C.  An order incorporating the allegation of the affidavit and setting the date which will be provided by the Judge or his/her staff, for the responding party to appear and show cause why he/she should not be held in contempt, e.g.:
 [CAPTION] On  , Respondent/Petitioner was ordered to pay/do  . Petitioner/Respondent has filed an affidavit showing prima facie that the Respondent/Petitioner has failed to  . WHEREFORE, IT IS HEREBY ORDERED that the Respondent/Petitioner appear in the Court on   at   am/pm to show cause why he/she should not be held in contempt of Court. This   day of  , 20 . JUDGE,   CIRCUIT COURT  DIVISION III (FAMILY COURT) DISTRIBUTION (As set forth in 28RFFC 203)
Click to view form.
 	D.  Proposed Findings of Fact, Conclusions of Law and Order, or if the responding party is subsequently found to be in contempt, shall be tendered by the prevailing party at the request of the presiding Family Court Judge.
 	E.  The Clerk shall submit these papers to the presiding Judge. If the affidavit shows prima facie that the responding party is in violation of a previous court order, the show cause order will be signed which set the matter for hearing, and all papers returned to the Clerk's Office.
 	F.  If appropriate fees, if any, have been paid, the motion, affidavit and order will then be served on the responding party as follows:
 		1.  Pre-Judgment Proceedings — A pre-judgment motion for a Rule for failure to abide by the provisions of a pendente lite order shall be served upon opposing counsel, or party not represented by counsel, no later than midnight on the Friday immediately preceding the Rule Day on which the motion is to be heard. “Service” shall be pursuant to CR 5.01 and as described in CR 5.02.
 		2.  Post-Judgment Proceedings — A post-judgment motion for a Rule for failure to abide by the provisions of any order or judgment must be filed with the Clerk no later than ten days prior to the Rule Day on which the motion is to be heard. Notice of such a motion must be served upon the adverse party and his attorney of record, if any, at least ten days prior to the Rule Day for which the motion is noticed. Service upon the adverse party shall be as described in CR 5.02. Service upon the opposing attorney of record shall be as described in CR 5.02.
 	G.  Proof of service on the adverse party must be filed in the record.
205.  Warning Order Attorneys and Guardians Ad Litem Appointment.
Text
Warning Order Attorneys and Guardians ad Litem (on all non-DNA cases) shall be appointed from a list of attorneys who are in good standing with the Kentucky Bar Association and have been approved by the presiding circuit judges, with each attorney on the list to receive an equal number of appointments. Any attorney not wishing to receive such appointment's may have his or her name removed from the list by written notification filed with the Circuit Court Clerk. The presiding circuit judges may remove any attorneys from the list based upon poor performance of duties in the sole discretion of the judges.
206.  Fees.
Text
A.  Motions for compensation shall be accompanied by an affidavit indicating:
 	1.  The statutory basis for appointment;
 	2.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	3.  That the action or proceedings have been concluded.
B.  Unless objection has been filed, the Clerk shall pay any deposited fee to the Warning Order Attorney or Guardian ad Litem (non-DNA case) as directed by the Court.
207.  Paupers.
Text
Any attorney appointed as Warning Order Attorney or Guardian ad Litem in an in forma pauperis proceeding will also be appointed in the next non-pauper action where appointment of a Warning Order Attorney or Guardian ad Litem is requested and in which that attorney is eligible for appointment.
208.  Discovery.
Text
A.  Efforts to obtain discoverable information or material should be made through the discovery process outlined in CR 33, 34 and  36, prior to seeking an order of the Court to require information or materials to be turned over to the other party. Nothing in these Rules should be interpreted as prohibiting any party from seeking discovery as outline in the Civil Rules.
B.  Copies of interrogatories, request for production and requests for admissions made pursuant to CR 33, 34 and  36, shall be filed with the Clerk. Answers to interrogatories, requests for production and requests for admissions to any of the foregoing, counsel for the answering party shall file a simple certificate of service and shall identify any matter unanswered.
C.  Counsel shall make a good faith effort to resolve all discovery disputes. A motion to compel discovery, for entry of a protective order, or for sanctions pursuant to CR 26 or CR 37 shall filed only if counsel are unable to resolve a discovery dispute. The party seeking entry of an order compelling discovery, entry of a protective order, or for sanctions shall include a “certificate of good faith” signed by counsel which details the efforts to resolve the dispute and that such dispute cannot be resolved without intervention of the Court.
209.  Notice of Settlement or Request for Continuance.
Text
Upon settlement of any case or request for a continuance where a trial or hearing has been scheduled, counsel shall promptly notify the Clerk and Court in writing by submission of a proposed order identifying the scheduled trial or hearing date and removing the matter from the hearing calendar. Such notification of settlement is a certification by counsel that all issues have been resolved. If no written notification of settlement or request for continuance is received, the parties and counsel will be expected to appear at the hearing unless otherwise ordered by the Court. Failure to notify the Court or appear at the scheduled hearing may result in a show cause order being issued and a finding of contempt and sanctions.
Rule 3.  Adoptions/Termination of Parental Rights.
301.  Time Frames and Statutory Mandates.
Text
All adoptions and termination actions shall  strictly comply with FCRPP Section VII., Adoption and Termination of Parental Rights, and shall adhere to the statutory timelines and mandates. Counsel shall have read Wright v. Howard , 711 S.W.2d 492 (Ky. App. 1986) and its progeny before filing a Petition for adoption or termination of parental rights. IF NOT  IN  STRICT  COMPLIANCE,  THE  COURT,  UPON  SUA  SPONTE  REVIEW, MAY DISMISS THE ACTION. See checklist in Appendix 2.  
302.  Time Frames and Statutory Mandates.
Text
No later than three (3) business days prior to the Final Hearing, the Petitioner shall tender a proposed Findings of Fact and Conclusions of Law and a separate Judgment of Adoption or Termination of Parental Rights for entry by the Court. Should the Court require revisions, the Petitioner shall tender a revised Findings of Fact and Conclusions of Law and a separate Judgment of Adoption or Termination of Parental Rights within three (3) business days following the Final Hearing for the Court's entry.
The Judgment of Termination of Parental Rights shall include only the name of the child. In the separate Judgment of Adoption, the name of the child shall be changed to conform with the prayer of the petition, pursuant to KRS 199.520.
303.  Guardian Ad Litem.
Text
A.  Guardian ad Litem standards and expectations of practice are articulated by Family Court Policy contained in the Appendix 3.
B.  Guardian ad Litem fee Motion and Affidavit shall be promptly filed at the final hearing or prior to entry of the final judgment.  See also 28RFFC 307.
304.  Involuntary Termination of Parental Rights.
Text
The summons in the action shall include a statement that termination of parental rights means loss of all rights to custody, co-parenting and communication with the child, and that if termination is granted, the parent will receive no notice of future legal proceedings concerning the child; an explanation of the need to respond immediately to the notice to prepare for trial because important hearings will take place prior to trial; and an explanation of how to find the time and place of hearings in the case.  See Appendix 4. Involuntary Termination of Parental Rights Checklist. After service has been perfected on all parties, counsel shall file a motion and schedule a final trial. The Court will automatically schedule a case management conference or pretrial conference 30 days after the filing of the petition and send notice to all parties.
305.  Voluntary Termination of Parental Rights.
Text
Along with the Petition for Termination of Parental Rights, a motion to schedule final trial and Order scheduling final trial shall be filed with the Circuit Clerk along with a tendered order. The Clerk shall promptly bring the file to the judicial assistant for scheduling.  Within three (3) business days after a petition for the voluntary termination of parental rights is filed, the Court will set a date for a hearing which shall not be more than thirty (30) calendar days after the petition is filed. KRS 625.042(1). See Appendix 5. Voluntary Termination of Parental Rights Checklist.
306.  Guardian ad Litem/Court-Appointed Counsel in Post-Judgment Matters.
Text
A.  In all post-judgment TPR matters, the Guardian ad  Litem  or  court  appointed counsel  for parent previously appointed by the Court shall continue to serve in such capacity unless otherwise ordered.
B.  If the previously  appointed  Guardian ad Litem  or court  appointed  counsel  for parent is unable or unwilling to serve, or if no Guardian ad Litem or court appointed counsel for parent has been previously appointed, a Guardian ad Litem or court appointed counsel for parent, if the parent is determined to be indigent, shall be appointed pursuant to statutory authority.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy
401.  Scope and Applicability.
Text
The Domestic Violence Protocol and 24 Hour Access Policy for the 28th Judicial Circuit is attached hereto as Appendix 1 and is incorporated herein as if copied in full.
402.  Domestic Violence Hearings.
Text
Cases shall be allotted fifteen minutes to ensure that all cases set for a given date and time are heard in a timely manner. If parties require more than fifteen minutes to present their evidence, the Court may assign the parties to a time at the end of the docket or the parties may be given another date. Counsel for either party may approach the bench at the beginning of the docket to advise the Court that an extended evidentiary hearing will be required and the case should be rescheduled to an appropriate date. If the respondent has been served, the emergency protective order shall be reissued art that time and serviced with a summons containing the new hearing date.
Rule 5.  Paternity.
501.  Introduction/Scope and Applicability/Case Number Assignment.
Text
These Rules shall govern paternity and child support actions pursuant to KRS chapters 405, 406, 407.
502.  Court Calendar and Filing Deadlines.
Text
Any motion filed on the Paternity/Child Support “J” docket shall be filed one week in advance of the court date. These motions should be heard on the motion hour date and at the time allotted for child support matters handled through the county attorney's office.
503.  Guardians Ad Litem and Military Attorneys.
Text
A.  Guardian ad Litem for minor defendants and military attorneys shall be appointed from a panel of attorneys who have registered their willingness to accept appointments with the Circuit Court Clerk's Office. Appointments shall be made in rotation according to the register, except in those cases where an emergency exists, a member of the panel previously represented the part, or special language or communication skills are necessary for adequate representation of a party.
B.  Within fifty (50) days of the appointment, the Guardian ad Litem or Military Attorney shall either file an answer on behalf of the Respondent or a report stating that after careful examination of the case that the Respondent is unable to present a defense.
505.  Reopening Fee.
Text
Pursuant to FCRPP 14(1), a fee of $50.00 shall be paid by the movant in paternity cases reopened after six (6) months from the entry of the paternity judgment for the purpose of modifying any support, custody or visitation ordered. This does not include motions in 42 U.S.C. Title IV-D cases for child support enforcement. The clerk shall collect any fee upon the filing of the motion, unless the movant is proceeding in forma pauperis.
506.  Custody, Visitation or Other Ancillary Matters.
Text
No custody, visitation or other ancillary matters shall be handled on the paternity docket. The parties must file a separate civil action.
Rule 6.  Dependency Neglect and Abuse.
601.  Introduction/Scope and Applicability.
Text
These Rules shall govern dependency, neglect, or abuse actions as defined by the Kentucky Unified Juvenile Code and known collectively as “dependency actions.”
602.  Service of Process and Notice.
Text
A.  The Clerk may prepare and deliver to the Sheriff for service a summons requested by appointed counsel and Guardians Ad Litem. The attorneys shall prepare the subpoenas for their cases.
B.  Except in cases where good cause is shown or emergency exists, all parties shall be given a minimum of give (5) days notice of all hearings and reviews.
603.  Effect of Service on Only One Parent/Person Exercising Custodial Control or Supervision.
Text
The judge may permit the temporary removal hearing or the adjudicatory hearing to go forward when one parent has not been served, if it is established on the record that Petitioner has made diligent efforts to serve all other parties in time to permit them to prepare for and participate in the hearing, including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent or other measures in compliance with statutory requirements. The Petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served with the petition prior to a hearing but subsequently notified of the proceedings, the Court shall hear the matter, giving preference to statutory actions seeking entitlement of custody.
604.  Appointment of Counsel for Indigent Parents and Persons Exercising Custodial Control or Supervision.
Text
Counsel shall be appointed from panel of attorneys who have registered their willingness to accept appointments with the respective Circuit Court Clerk's Office. Appointments shall be made in rotation according to the register, except in those cases where an emergency exists, a member of the panel previously represented the party, or special language or communication skills are necessary for adequate representation of a party.
605.  Counsel for Children (Guardians Ad Litem).
Text
The Family Court has adopted guidelines for attorneys representing children, attached as Appendix No. 3.
606.  Disposition Hearings.
Text
At the dispositional hearing and the FCRPP 30 hearings (the six-month and other reviews and permanency reviews), the Cabinet or Health and Family Services shall provide the court and all parties with the information required pursuant to FCRPP 28 by completing AOC Form DNA-12 Form shall be provided to any parties or their counsel at least three (3) business days prior to the scheduled hearing,. In addition, CHFS shall provide a suggested parenting plan, and after citing specific findings, an explanation of any proposed court-ordered restrictions to be placed on the visits.
607.  Requesting a Court Review.
Text
Any party may request the Court to conduct a review hearing at any time. The party requesting the review shall provide a clear statement of why a review hearing is necessary and attach any affidavits deemed appropriate. Notice is required to all parties as set forth in 28 RFFC 202B.
608.  Continuances.
Text
In any case in which the parties waive the 45 day requirement of KRS 620.090(5) or the parties agree to continue the temporary custody order beyond the 45 days, all parties shall agree in writing and state specific reasons why the waiver and/or continuance beyond the 45 days is necessary to serve the best interest of the child, i.e., for accumulation or presentation of evidence or witnesses, to protect the rights of a party, or for other good cause.
Rule 7.  Domestic Relations Practice.
701.  Contested Hearings.
Text
A.   If there are minor children of a marriage and the court so orders, a proceeding for dissolution of marriage may not be assigned for final hearing until the parties, and minor children of the marriage ages 7 – 17, have attended and completed the approved parent education clinic within 60 days of the date a response if filed or service is made on the Respondent, whichever occurs first, if ordered by the Court pursuant to FCRPP 6(4).
B.  A clinic shall be conducted within this Circuit at least once every 60 days at a time and location according to a schedule approved by the Court.  Parties may attend any parent education clinic operated and approved by any other Circuit Court in the State of Kentucky or equivalent court in another state.  Judgment dissolving the marriage shall not be entered until the parties have attended and participated in the Parent Education Clinic. A certificate of completion shall be provided to each participant completing the clinic and it shall be the responsibility of each party to file in the court record the certificate.
C.  If a party refuses or fails to attend the clinic after being ordered to attend pursuant to FCRPP 6(4), the Court may make such orders as are just, including, but not limited to one or more of the following: 1) Refusing to assign a trial date or to enter a decree of divorce until the party or parties in violation comply with the order; 2) initiate restrictions to the custody or visitation rights of the offending party; 3) proceed against the offending party for contempt with penalties of a fine or jail.
D.  A fee in an amount to be approved by the Court shall be paid by each party at the time of attending the clinic. Children shall not be permitted to attend the clinic and it is the responsibility of the parties to make necessary arrangements for child care.
E.  Attendance of this clinic may be waived for good cause shown upon motion of the parties.
702.  Child Support.
Text
Child support shall be determined pursuant to the support guidelines established in KRS 403.212. A Child Support Worksheet may be used in determining said amount. Temporary child support motions may be filed and scheduled for hearing in accordance with the FCRPP 9 or filed for determination by the Court without hearing pursuant to KRS 403.160(2)(b). It shall be the responsibility of counsel for the recipient of the child to draft, file and mail the wag withholding utilizing the AOC Form 152 and the OMB-0970-0154 if filed by a private party or the CS-89 if filed by the state child support agency, in compliance with FCRPP 9.
703.  Child Custody.
Text
703.1  Temporary Child Custody. 
 	A.  Motions for Temporary Child Custody and Visitation may be set and heard pursuant to the FCRPP 7 and FCRPP 8. Motions may also be heard ex parte pursuant to CR 65.03 and KRS 403.715 et seq.
703.2  Disputed Child Custody and/or Parenting Arrangements. 
 	A.  The Court encourages the parties to reach an agreement as to custody and parenting arrangements which are in the best interest of the child(ren).
 	B.  At such time that it is determined that custody and/or the parenting arrangements are in dispute, and the parties are unable to resolve the conflict, a party, through counsel or pro se, may seek, or the court, sua sponte, may order appropriate action to address the custody and parenting arrangements. The Court adopts the attached schedule contained in Appendix 6, which shall not operate or otherwise be used as a default schedule, but which may be used as a basis upon which to determine appropriate time-sharing/visitation that is in the best interest of the parties and their minor children.
704.  Obtaining a Decree of Dissolution in Uncontested Actions for Divorce or Legal Separation.
Text
For purposes of this Rule, an “uncontested action” is defined as follows:
 	A.  1.  An action in which there has been filed a separation agreement executed by both parties, and in which no motion to set aside that agreement is pending;
 		2.  An action in which the Respondent is before the Court only by warning order service of process, the warning order attorney's report has been filed, and the moving part is requesting only dissolution of the marriage, custody of children over which this Court has jurisdiction and/or division of property located in Kentucky;
 		3.  An action in which the Respondent has been served with process pursuant to CR 4.01 and has filed no responsive pleading, and in which the moving party is requesting only limited relief, evidence in support of which can be presented in 15 minutes or less.
 	B.  Proof by Deposition or Interrogatory:
Proof in an uncontested action shall be taken by deposition or interrogatory pursuant to CR 43.04(1). The motion to submit need not be noticed for a regular Motion Hour, but may be tendered to the Family Court Judge by filing the motion in the Clerk office,
Any motion to submit an uncontested action must be accompanied by a proposed “Findings of Fact, Conclusions of Law, Judgment and Decree” which the moving party desires the Court to adopt.
Any Separation Agreement or Agreed Judgment providing for a child support obligation shall include as an attachment thereto a Commonwealth of Kentucky Worksheet for Monthly Child Support Obligation. If the child support obligation established in the Separation Agreement does not correspond to the child support guidelines contained in KRS Chapter 403, the agreement must state the reason for deviation from the guidelines.
705.  Discovery in Contested Actions for Divorce or Legal Separation.
Text
A.  Discovery shall be completer thirty (30) days prior to the final trial date.
B.  It shall be the duty of the party to supplement all required responses in accordance with CR 26.05 not later than thirty (30) days prior to the hearing date or trial date.
C.  Upon motion to the Court, discovery time may be extended in custody issues and complex economic issues, at the discretion of the Court and for good cause shown.
706.  Subpoenas for Medical, Psychiatric, or Other Privileged Records.
Text
A.  Subpoenas for hospital records shall be issued pursuant to KRS 422.300 e seq.
B.  Subpoenas and accompanying orders for release of psychiatric and other privileged records shall only be issued by the Family Court upon motion by the requesting party, accompanied by an appropriate affidavit which shall set forth legitimate grounds for the request. Said affidavit shall specifically state a statutory and/or common-law basis for the issuance of the subpoena and order. The Court shall require a hearing prior to ordering the release of any privileged information.
707.  Domestic Violence Waiver.
Text
In any matter before this Court, any party may seek an order from the Court waiving the requirement to share specific information with the opposing party if release of such information would endanger the safety and welfare of the part or another involved person.
708.  Motions to Set for Trial.
Text
A motion to set a domestic relations action for trial shall be noticed for any regular Motion Hour. On receipt of such motion, the Family Court Judge may in is or her discretion set a trial date. Prior to setting a trial date, the Family Court Judge may in his or her discretion set a case management conference
709.  Briefs/Statement of Desired Findings, Conclusions and Judgments.
Text
A.  Each party may submit to the Family Court Judge at the time of trial proposed Findings of Fact, Conclusions of Law and Decree/Judgement which he or she desires the Judge to enter. Following the trial and upon a ruling, the Judge may require the parties to submit Findings, etc., and may set reasonable time limits for the filing of these documents. If briefs are submitted, the Court may set limits as to the length of said briefs and the time for filing with the Court.
B.  In any case tried by deposition or interrogatory, a motion to submit shall be accompanied by a statement of desired Findings of Fact, Conclusions of Law and Judgment. The responding party shall have seven (7) days in which to file a similar statement or object to the motion to submit. If no objection is filed, the case shall stand submitted seven (7) days after the hearing on the motion to submit.
710.  Modification.
Text
Each Separation Agreement and Final Decree, which includes provisions for parenting time, shall include a statement incorporating the parenting time-sharing schedule ordered by the Court or agreed to by the parties and approved by the Court, and shall also include the following language.
The agreed parenting time-sharing schedule is based on the current residences of the parties. Any parent who wishes to relocate shall comply with the requirements of FCRPP 7(2) prior to such relocation.
Rule 8.  Status Offenses.
801.  Review.
Text
A.  Status offense arraignments, appearances, adjudications, dispositions, reviews and contempt matters shall be scheduled pursuant to the schedule in 28RFFC 201 or at any other time set by the Family Court Judge to promote judicial economy and in compliance with the Juvenile Court Rules of Procedure and Practice (JCRPP).
B.  Any motion, except contempt, filed on the Status “J” docket shall be filed one week in advance of the court date. All Motions for Contempt shall comply with 28RFFC 204.
Rule 9.  Miscellaneous.
901.  Hearings and Discovery
Text
901.1.  Contested Hearings. 
 	A.  A contested hearing is one in which the parties have not agreed upon the division of property, debts, custody, support and  the taking of evidence to permit the court to render a determination is necessary.
 	B.  If the contested issues are not resolved, the matter may be referred by the Court to a mediator or evaluator or both at the Family Court Judge's discretion and in compliance with FCRPP 2(6). Each party shall present any pertinent motions; stipulations, and agreement reached; any witness, exhibit, and document lists, with appropriate information attached; and final financial statements in accordance with the FCRPP.
901.2.  Mediation. 
 	A.  If medication is ordered by the Court, the following mediation rules shall apply:
 		1.  Preamble and Scope.
The Family Court of the 28th Judicial Circuit finds that under some circumstances, the process of mediation may provide an efficient and cost effective alternative to traditional litigation, and, further, that the wise and judicious use of mediation may benefit litigants.
Mediation is intended to help both litigants and the Court facilitate the settlement of disputes. Litigants should participate in good faith and in an earnest attempt to resolve their differences.
This Rule refers to mediation. Nothing in this Rule shall prohibit parties from resolving disputes through other methods.   (2) Rule 2 - Mediation Defined.     Mediation is an informal process in which a neutral third person(s) called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.   (3) Rule 3 - Referral of Cases to Mediation.
 		2.  Mediation Defined.
Mediation is an informal process in which a neutral third person(s) called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.
 		3.  Referral of Cases to Mediation.
At any time after the initial hearing as required by FCRPP 2(6), on its own motion or on motion of any party, the Court may refer a case or portion of a case for mediation or such other Alternative Dispute Resolution method as agreed upon by the parties. In this decision, the court shall consider: 
 		 		a.  The stage of litigation, including the need for discovery, and the extent to which it has been conducted; 
 		 		b.  The nature of the issues to be resolved;
 		 		c.  The value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of ongoing relationships; 
 		 		d.  The willingness of the parties to mutually resolve their dispute; 
 		 		e.  Other attempts at dispute resolution; and
 		 		f.  The ability of the parties to participate in the mediation process. 
 		 		g.  No contested hearing shall be scheduled prior to mediation being attempted if ordered by the court unless it is subsequently waiver by the Court.
 		4.  No Stay of Proceedings.
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.
 		5.  Appointment of Mediator.
The parties may agree on a mediator or mediation service. If the parties cannot agree, they shall notify the court, which will select a formal mediator or a mediation service. 
 		6.  Mediator Compensation.
The formal mediator shall be compensated at the rate agreed upon between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, the fee for the mediator shall be reasonable and no greater than the mediator's standard rate as a mediator. Unless otherwise agreed by the parties or ordered by the Court, the parties shall equally divide the mediator's professional fee.
 		7.  Mediator Procedure.
Following selection of the mediator, the mediator shall set an initial mediation conference within thirty (30) days.
The mediation conference shall be held at Pulaski County Judicial Center or at a site agreed upon by the parties and the mediator when a private mediator is utilized. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may deem appropriate for efficiently conducting the mediation conference. 
 	8.  Attendance at Mediation Conference.
If mediation is ordered pursuant to FCRPP 2, The parties must attend the mediation conference. Counsel shall attend the mediation conference unless otherwise agree to by the parties and the mediator or ordered by the Court.
Each party shall bring to the mediation conference any and all supporting documents to support their position. Examples of such documents include but are not limit to the following: 
 		 	a.  Documents supporting claims of non-marital property; 
 		 	b.  Documents tracing non-marital property; 
 		 	c.  Documents showing value of property;
 		 	d.  Tax return for the last three (3) years;
 		 	e.  Pay stub showing year to date earnings or sworn statement from employer; 
 		 	f.  Budget;
 		 	g.  Work schedule;
 		 	h.  Title to all vehicles;
 		 	i.  Deeds;
 		 	j.  Mandatory Case Disclosure Statement. 
 		9.  Failure to Appear.
Upon motion, the Court may impose sanctions against a party if that party fails to appear at a duly noticed mediation conference, unless the party shows good cause why they failed to appear. Possible sanctions include, but are not limited to, an award of attorney's fees or other costs of mediation.
 		10.  Completion or Termination of Mediation. 
The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel, the mediator, or by the Court. 
 		11.  Report to the Court.
The mediator shall report to the Court that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which if resolved or completed, would facilitate the possibility of a settlement.
 		12.  Agreement.
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The Mediator or parties' attorney shall be responsible for the drafting of the agreement, with the consent of the parties.
 		13.  Confidentiality.
 		 	a.  Mediation sessions shall be closed to all persons other than the parties, their legal representative, and other persons invited by the mediator with the consent of the parties.
 		 	b  Mediation shall be regarded as settlement negotiations for the purpose of KRE 408.
 		 	c.  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature. The privilege and immunity reside in the mediator and may not be waived by the parties.
 		 	d.  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.
 		14.  Staff Mediation.
Mediation services are available, without charge, by trained Family Court staff personnel for financially disadvantaged parties. To determine if parties qualify for informal staff mediation, parties or their counsel should contact the Family Court office to request an intake form. A completed intake form must be submitted prior to scheduling any mediation with the staff unless otherwise approved by the Family Court Judge. Staff mediators shall not communicate to the Court regarding any settlement efforts except as non-staff mediation techniques are reflected herein.
902.  Proof.
Text
Proof shall be taken by deposition if ordered by the Court. Either party or the Court on its own motion may hear the live testimony of the Parties. No such Hearing shall be conducted until all proof is taken. Attorneys should call the Judge's secretary to schedule a final trial or file motions for a final hearing date.
903.  Uncontested Hearings.
Text
The parties may, by leave of Court, request a live hearing if the parties have entered into and filed agreement resolving all issues. Prior to the hearing, counsel will present to the Court a proposed Findings of Fact, Conclusions of Law and Decree signed by both parties and all counsel. These hearings may be scheduled on regular motion hour days.
904.  Discovery.
Text
The parties may utilize discovery in accordance with the Kentucky Rules of Civil Procedure. In child support motions, pendente lite, modification of an existing child support obligation, or in a final hearing in which child support is at issue, counsel for each party shall, without formal request and as soon as practical, exchange all relevant and necessary information and documentation pertaining to his or her client's income, health care expenses covering the children conform with the FCRPP. It is the Court's position that a hearing is not the place for discovery; the interest of the children is the overriding concern. Therefore, in the event that this information is not forthcoming from a party upon written request and a subpoena is issued for compliance, then the cost of the additional attorney's fees and court costs shall be borne by the non-cooperating party.
905.  Sealed Records.
Text
1.  Only official court personnel may view the sealed portion of the record. All other individuals may view the sealed information with a properly noticed motion and the entry of a certified court order of the Judge to whom the matter has been assigned.
2.  It is the sole responsibility of the counsel and the parties to ensure that all pleadings and other papers comply with the local rules of this Court requiring redaction of personal data identifiers. The clerk will not review each document for redaction.
906.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 27, the Circuit Court Clerk's Office shall not release any Family Court video in-chamber interviews with children without a specific written order of the Family Court Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child and specific purpose of the request.
907.  Requests for Confidential Video Records.
Text
The Circuit Clerk's video office shall not release any copies of Circuit Court confidential video records, without a special written order from the presiding Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian ad Litem, if any, and set forth the purpose of the request.
Except that, pursuant to KRS 610.340(2), this shall not apply to public defenders or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
908.  Death of a Party.
Text
If a party dies during the pendency of any proceeding, the attorney representing the deceased party shall promptly notify in writing the Court and opposing counsel within 10 days of learning of the party's death.
909.  Court Security.
Text
All persons, packages and containers are subject to search at any time by court security personnel. Weapons are not permitted in the Family Court courtrooms except by 1) court approved bailiffs, 2) law enforcement and judicial officers who are not personally a party to an action then being heard, and 3) such other security or personnel approved by the Court.
910.  Courtrooms.
Text
No smoking is permitted in any Court of Justice building including the courtrooms, adjacent hallways and stairwells. Food and beverages are not permitted within the courtrooms except when otherwise approved by the Court. Hats or inappropriate attire within the courtroom are prohibited.
911.  Bias.
Text
No person, during Court or in pleadings or other papers filed in Court, shall by words or conduct, manifest bias or prejudice based upon race, gender, religion, national origin, disability, age, sexual orientation, or socio-economic status, towards any person. This Rule shall not be interpreted to restrict or preclude any attorney from the full and zealous representation of any client or issue. 
912.  Cameras, Recording Devices and Telephones.
Text
Except as otherwise provided by the Court, by separate Court order, or in these Rules, no person shall use any camera or recording device within any courtroom or judicial chambers, nor film, photograph or record any proceeding occurring within the courtroom or chamber from some vantage point located outside the courtroom or chambers. Cellular telephones shall be turned off or set to vibrate. Cellular telephones shall not be used while before the bench and no calls should be answered in the courtroom. Cellular telephones shall be permitted within the Court of Justice and may be used before the bench only if being utilized as an evidentiary exhibit at a hearing or for utilizing calendar applications for scheduling purposes.
A-1
28th Judicial Circuit Court, Division III
Text
Age appropriate standard visitation shall include but not be limited to: limited to:
 	1.  Every other weekend from 6PM Friday to 6PM Sunday.
 	2.  One evening each week from 6PM to 8AM the next morning. The child shall be returned to the other parent, or taken directly to school if school is in session. This timeshare shall be on Wednesday evenings unless the parties agree otherwise.
 	3.  Five weeks each summer to begin as the parties agree with the 3rd week (6PM Saturday to 6PM the following Sunday) timeshare back to the primary residential parent. If the parties cannot otherwise agree the timeshare will begin June 15th.
 	4.  Alternate child's birthday-odd numbered years w/o the father and even numbered years w/o the mother. This includes mother's birthday each year with the mother and father's birthday each year w/o the father. This has priority over any other timeshare schedule.
 	5.  Thanksgiving Break-NCP shall receive timeshare with the child from 6PM the day school releases until 6PM Sunday evening every odd year. The CP shall receive even  numbered years, unless the parties otherwise agree.
 	6.  Christmas Break-NCP shall receive their timeshare in even  numbered years the day school is dismissed and keep the child until 12/25 at 12PM. In odd years the NCP will receive the child 12/25 at 12PM until two days before school resumes. This has priority over any other timeshare schedule.
 	7.  The parties shall rotate Spring and Fall Breaks with the minor children. If they cannot otherwise agree the CP will receive Spring Break in odd  years and Fall Break in even  years.
 	8.  Memorial Day and Labor Day-Whoever has the child in their possession will receive the child for that day unless the parties agree otherwise.
 	9.  Mother's Day each year with Mom and Father's Day each year with Dad. Timeshare will be from 9AM to 6PM with priority over any other timeshare schedule.
 	10.  The NCP shall notify the CP within 48 hours if they intend to NOT exercise their timeshare schedule. Unless notified the CP shall presume the NCP will exercise visitation in a timely manner.
 	11.  The NCP shall pick up the child at the beginning of the timeshare and the CP shall pick up the child at the end of the timeshare if the parties live in the same county, unless they agree otherwise.
 	12.  The child support obligation shall not abate during any timeshare period.
 	13.  The residence of the child shall not be removed from the Commonwealth of Kentucky without first obtaining a modified timeshare order from the court.
The parties may alter or amend this visitation schedule my mutual agreement. Only mutual written agreements filed in the record may be enforced by this Court. Unless agreed to by the parties, or otherwise ordered by the Court, this timeshare schedule shall be followed.
28th Judicial Circuit Parenting Behavior Guidelines
 	1.  It is crucial that each parent avoid using words or conduct that will interfere with the love and affection of the child for the other parent or siblings.
 	2.  Do not have the child deliver money or messages from one parent to the other and thus placing the child in the middle.
 	3.  Never ask the child to keep a secret from the other parent or siblings as this creates stress for the child and undermines the child's relationship between the parents and other family members, which may cause loyalty and emotional issues for the child.
 	4.  Avoid questioning the child about events and activities at the other parent's home.
 	5.  Never say unkind or disrespectful things about the other parent or siblings to the child or in the presence of the child.
 	6.  Avoid conducting parental business at timeshare exchanges. Attempt to do so by phone or at scheduled times consistent with any applicable court orders.
 	7.  Never make any threats or start arguments with the other parent when exchanging the child for visitation.
 	8.  Always avoid placing the child in the position of having to “choose” by asking a child directly or subtly, “Which of us do you really want to be with”? This eventually undermines the child's relationship with both parents.
 	9.  By agreement of the parents occasionally alter or change visitation if the child asks to do so.
 	10.  Never require or encourage the child to refer to a paramour or stepparent as their parent. Doing so can be confusing and stressful for the child and contribute to anger and resentment.
 	11.  Never eavesdrop, interfere, or interrupt the child's conversations with the other parent.
If either parent has reasonable grounds to believe these guidelines are being ignored or violated they may motion the Court for an order to show cause. Please be advised that if the Court determines a parent is attempting to undermine, interfere, or destroy the child's respect, affection or confidence in the other parent their visitation may be hindered. Willful or patterned disregard to these guidelines may affect or limit a parent's right to visitation and or custody.
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ADOPTION CHECKLIST

 Case No.:  Date:  Case Style:  Attorney(s)  Attorney(s)  Attorney(s)  vs. Attorney(s)  Attorney(s)  Attorney(s)  *******************************************************
Click to view table.
 Yes No (Please check one) Is the party petitioning lor adoption 18 years old?  KRS 199.470(1) Has the party petitioning for adoption resided in Kentucky for twelve (12) months prior to the filing of the petition?  KRS 199.470(1) Is the child to be adopted named as a defendant?  KRS 199.480(1)(a) Is the petitioner married?  If yes, the spouse of the petitioner must be joined unless the Court finds that doing so will deny the child a suitable home.  KRS 199.470(2) Is the petitioner's husband or wife the biological parent?  If yes, then the biological parent shall be named as a party defendant.  KRS 199.480(1)(b) Is the petitioner a relative of the child as defined by KRS 199.470(4) such that approval by Cabinet for Health and Family Services, a licensed agency or the Secretary of  Cabinet for Health and Family Services is not required? KRS 199.470(4)(a)-(b). Did the petitioning party comply with KRS 199.473? Are all the necessary parties joined as defendants?  KRS 199.480(1) Have all parties been properly served?  KRS 199.480(2)   Is this a stepparent adoption? KRS 199.470 If yes, NO approval from CHFS required. (GAL is not required either). Has an investigation been completed by Cabinet for Family and Children as required by KRS 199.510(1)(a)-(c)?  If yes, a final hearing may be scheduled if the report by the Guardian ad litem, if any, has been filed.  KRS 199.515 Has a guardian ad litem  been appointed for the child? Yes   No   The Cabinet for Health and Family Services? Yes   No  An agency licensed by Cabinet for Health and Family Services Note – Placement by one of the above agencies does not alleviate the need of a report, as required by KRS 199.510, from the Cabinet or a designee chosen by the Cabinet or the Court. If the child has not been placed for adoption by one of the three ways listed above, has the child resided continuously in the home of the petitioner for at least 90 days immediately prior to the filing of the petition?  Does any exception to the placement rule apply?  KRS 199.470(4)(a)-(b) Does the petition contain the necessary information?  KRS 199.490 Has a notarized consent form been filed?  KRS 199.500 Yes  No Does it comply with KRS 199.011(14)? If notarized consent has not been filed, do any of the exceptions to consent apply?  KRS 199.500(1)(a)-(d) or KRS 199.502 Does this Court have proper jurisdiction  over this adoption? Is Pulaski, Lincoln or Rockcastle the proper venue? Have parental rights been previously terminated? Yes  No If yes, have certified copies of the termination order been filed as required?  KRS 199.490(2) Has the petitioner tendered a proposed Findings of Fact, Conclusions of Law, and a separate Judgment of Adoption?
Click to view table.
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Any attorney appointed as Guardian ad Litem in either a voluntary termination, an involuntary termination, or an adoption case must be prepared to be available on short notice. Cases of these nature are, by statute, entitled to expedited hearings and it is extremely important that Guardian ad Litems carry out their functions promptly and efficiently.
VOLUNTARY TERMINATION 
For an underage birth parent:
-Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
-Meet with or speak by phone with the birth parent and/or next friend prior to the day of the hearing.
For an infant:
-Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
-A brief  meeting  with the birth  parent(s)  prior  to  court  on the  day of the  hearing  is recommended.
INVOLUNTARY TERMINATION 
For an underage birth parent:
-Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
-Meet with or speak by phone with the birth parent prior to the day of the hearing. 
For an infant:
-Review the pleadings in the case and the applicable statutes to make sure that the case is “in order” for the termination hearing.
Responsibilities of a Guardian ad Litem 
In October 1999, the Commission on Guardians ad Litem recommended the following as the responsibilities of a guardian ad litem: 
•A GAL should determine the facts of the case by interviewing the child, Cabinet for Families and Children family services worker, family members, therapist and others as necessary, and by reviewing reports and other information. When interviewing a child is impractical (due to age or other circumstances), inspection of the home or place of care and/or an interview with the foster parent or caretaker is an adequate substitute. If these events do not occur, perhaps due to hostility toward the GAL or other safety concerns, the GAL should document the reason the action did not occur.
•A GAL should meet with and observe the child, assess the child's needs and wishes with regard to the representation and issues in the case, and explain the proceedings to the child according to the child's ability to understand.
•A GAL should appear at all hearings concerning the child.  
•A GAL should make recommendations  for specific and clear orders for  evaluation, services, and treatment for the child and the child's family. 
•A GAL should file all necessary pleadings and papers, and maintain a complete file with notes rather than relying upon court files.
•During the term of the appointment; a GAL should monitor the implementation of court orders and determine whether service(s) ordered by the court for the child or the child's family are being provided in a timely manner and are accomplishing their purpose. If a GAL believes services are not being provided in a timely manner, or if he/she believes the family has failed to take advantage of these services, or if the GAL believes the services are not accomplishing their purpose, he/she should file a motion for appropriate relief. The GAL should assess whether the Cabinet for Families and Children is making reasonable efforts as defined in state and federal law and should challenge the adequacy of those efforts when appropriate. 
•Representation  by  the  GAL  continues  so  long  as  the  appointing  authority  retains jurisdiction over the child.
•Consistent with the Rules of Professional Responsibility, a GAL should identify common interests among the parties and, to the extent possible, promote a cooperative resolution of the matter.
•A GAL should consult, as necessary and consistent with existing rules of confidentiality, with other persons knowledgeable  about the child and the child's family to identify the child's interests, current and future placements that would be best for the child, and necessary services for the child.
•A GAL should submit, as ordered, an oral or written report to the court.
•A GAL should advocate the child's best interests, but advise the court when the child disagrees with the attorney's assessment of the case. 
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 Case No.:  Date:  Case Style:  Pet. Attorney: vs. Resp. Attorney: Attorney: *******************************************************
Click to view table.
 CONCERNING THE PETITIONER AND RELATED MATTERS: Yes No (Please check one) Does the petition contain the verification and all required information?  (KRS 625.050(1) + (4)) Was the petition filed by a proper party?  (KRS 625.050(3)) Was the petition filed five (5) days or more after the child's birth? (KRS 625.050(5)) Are all required parties joined in the action? (KRS 625.060)  Is the putative father correctly joined as a party?  (KRS 625.065 (1)) Have all the parties been properly served? (KRS 625.070) Does this Court have proper jurisdiction over the matter? KRS 625.020 + 625.050(2) TECHNICAL MATTERS CONCERNING THE HEARING: Have all the requirements for the hearing been met pursuant to KRS 625.080?  (i.e., Guardian Ad Litem, appointed attorney for an indigent party, efficiency stenographer, sealing of records, etc.)
Click to view table.
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 VOLUNTARY  TERMINATION  OF PARENTAL  RIGHTS CHECKLIST Case No.:  Date:  Case Style:  Attorney(s)  Attorney(s)  Attorney(s)  vs. Attorney(s)  Attorney(s)  Attorney(s)  ************************************************************* Yes No (Please check one) Is the petition styled In the interest of  , a child? KRS 625.040(1) Does the petition contain all the required information? KRS 625.040(2)  Was the petition filed 72 hours or more after the child's birth?  KRS 625.040(3) Is the parent desiring termination indigent? If  yes,  was  an  attorney  appointed  within  48  hours  of  court's determination? KRS 625.0405(1) Did the adoptive parents pay any expenses for the biological parents? If yes, were the expenses submitted to the Court, supported by an affidavit,  setting forth  in  detail  a listing of the  expenses  for the Court's approval or modification? KRS 625.0405(2) Do  the  adoptive  parents  and   the   biological   parents   have   different representation?  KRS 625.0407
Click to view table.
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Twenty-Four Hour Accessibility To Protective Orders And Local Joint Jurisdiction Protocol 28th Judicial Circuit and District 13th Judicial District Lincoln, Pulaski and Rockcastle Counties
Pursuant to KRS 403.735 KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the receiving judge may hear the matter. 
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
The Circuit Clerks of Lincoln, Pulaski and Rockcastle Counties, and all of their sworn deputies;
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioners after regular business hours and weekends:
The Sheriffs of Lincoln, Pulaski and Rockcastle Counties and all other sworn deputies and dispatchers;
The Jailers of Lincoln, Pulaski and Rockcastle Counties and all other sworn deputies and dispatchers;
The County Attorneys of Lincoln, Pulaski and Rockcastle Counties and any Assistant County Attorneys or office staff employees;
The Chief of Police for the cities of Stanford, Somerset, Mt. Vernon, and any other incorporated city in Lincoln, Pulaski or Rockcastle Counties, and all sworn officers and dispatchers within their departments;
Any Kentucky State Police officer found in Lincoln, Pulaski and Rockcastle counties;
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
To the Family Circuit Court Judge, or if unavailable, the District Judges or to the Trial Commissioner, in that order. If neither is available, the clerk shall cause the petition to be delivered for consideration to any Circuit Judge.
Petitions filed with the Clerk or other authorized entity shall be directed to the appropriate Judge or Trial Commissioner for review as soon reasonably possible, not to exceed one hour of filing, EXCEPT in circumstances where the Judge or Trial Commissioner is unavailable.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The Trial Commissioner, or if unavailable the District Judges, or the Family Court Judge in that order. If neither is available, the clerk shall cause the petition to be delivered for consideration to any Circuit Judge.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for any order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court.
 		D.  The schedule for hearings on protective orders is as follows:
Lincoln Family Court on Thursday at 9:00 a.m., per a printed schedule prepared and distributed monthly to appropriate court personnel;
Pulaski Family Court on Wednesday at 9:00 a.m., per a printed schedule prepared and distributed monthly to appropriate court personnel;
Rockcastle Family Court on Tuesday at 9:00 a.m., per a printed schedule prepared and distributed monthly to appropriate court personnel;
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.736 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate criminal contempt proceedings should contact:
The Circuit Clerk, County Attorney, any Law Enforcement Agency or Peace Officer.
 		C.  No Petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.

Local Rules — Twenty-Eighth Judicial District  Pulaski and Rockcastle Counties
I.  Authority and Citation of Rules. 
II.  Effective Date of These Rules. 
III.  Court Sessions and Holidays. 
IV.  Pretrial Motions and Orders. 
V.  Assignment of Cases. 
VI.  Trials. 
VII.  Courtroom and Trial Rules. 
VIII.  Small Claims. 
IX.  Probate. 
X.  Juvenile Court. 
XI.  Criminal Pre-Payables. 
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Appendix to RPDC III A Court Sessions 
I.  Authority and Citation of Rules.
Text
These rules are enacted pursuant to SCR 1.040(2)(a) and may be cited as “RPDC” or “Rules of Pulaski District Court”.
II.  Effective Date of These Rules.
Text
These rules shall become effective upon final approval by the Supreme Court of Kentucky and publication.
III.  Court Sessions and Holidays.
Text
A.  The term of the Pulaski District Court shall be continuous. Sessions of the Pulaski District Court shall be held as set forth in the following rules, and as shown on the appendix attached hereto.
B.  Pulaski District Court will observe the state holiday schedule. No sessions of Court will be held on the following dates:
 	1.  January 1, New Year's Day
 	2.  Washington's Birthday (3rd Monday in February)
 	3.  Memorial Day (Last Monday in May)
 	4.  July 4th, Independence Day
 	5.  Labor Day (First Monday in September)
 	6.  Thanksgiving (Fourth Thursday in November)
 	7.  December 25th, Christmas Day
IV.  Pretrial Motions and Orders.
Text
A.  The second and fifth Fridays of each month shall be set aside for the hearing of Motions in Criminal or Civil cases in the Pulaski District Court. Motions shall be set for hearing before the Court at 11:00 a.m. or 2:00 p.m. The District Court Clerk shall keep a Motion docket and upon the filing of a Motion, he shall enter upon the docket the name of the case and the name of the attorneys of each party. The Clerk and the attorneys involved shall schedule the hearing of each Motion according to the schedule set forth above. Motions will be heard in the order of filing except that those matters not requiring argument or evidence, and capable of brief presentation, will be given priority.
B.  1.  Notice shall be given to opposing counsel five (5) days in advance of all Motions set for hearing unless counsel, by agreement, waives the time period prescribed, or unless otherwise specifically prescribed by the Civil or Criminal Rules.
 	2.  Ex Parte Motions may be presented without entry upon the Motion docket at the convenience of the Court at any time. Proposed orders requiring only the signature of the Court may be left at the District Court Clerk's Office, or in the Judges' Office.
C.  Unless presented in open Court pursuant to notice, orders or judgments in contested cases shall not be signed or entered until endorsed by opposing counsel that same “have been seen”, “approved for entry” or other notation indicating that all counsel are aware of it's contents. When the Court has signed any order or judgment, the District Judge or his Secretary shall promptly deliver same to the District Court Clerk. This provision is not intended as a substitute for notification by the District Court Clerk of the entry of orders and judgments as required by the Rules of Civil Procedure or by the terms of the order or judgment, and is strictly a matter of courtesy.
D.  No attorney or party, or any interested person shall, after the refusal of the District Judge of one division to grant requested relief, sign any order or warrant, or take any other action requested by such attorney, party or interested person, submit the same matter to Judge of the other division without first informing that Judge of the prior submission and the action taken by the Judge of the other division. Such conduct shall be deemed a contempt of the Court.
V.  Assignment of Cases.
Text
A.  Cases shall be assigned to the Criminal trial calendar at the time of arraignment. Cases in which Defendant is represented by counsel shall be heard prior to those in which the Defendant is not represented by counsel. All continuances or reassignments of trial dates shall be granted only upon cause shown.
B.  (1)  In all Civil cases, assignment of trial date will be made upon written Motion or agreed Order.
 	(2)  Counsel shall advise the Court to reserve sufficient time when the trial is anticipated to take more than one day. Counsel shall advise the Court of the time any trial is expected to take so that sufficient time may be allotted.
 	(3)  When counsel becomes aware that the postponement of trial will be necessary, or that a settlement has been effected, notice shall be immediately given to the Court.
 	(4)  If no affirmative steps have been taken in any action for a period of one (1) year, the Court, upon notice to each party, or their attorney, shall dismiss the action, unless good cause be shown for retaining the action on the docket.
C.  CALL OF THE DOCKET. Periodically, the Court will ask the Clerk to call the docket. The segment of the docket to be called shall include only cases selected by the Court as eligible for calling after review of all court files under the letters of the alphabet or case numbers being called. Notice shall be given to all counsel and all parties not represented by counsel by the Clerk called. Such call shall be made on a regular motion day of the Court. The notice shall list the name of the case to be called, the civil action number, the date the last step was taken in the case, and the names of counsel. The notice shall specify that the action will be dismissed upon call unless prior to the calling or at the time of calling, good cause is shown or retaining the action on the docket.
VI.  Trials.
Text
A.  Unless a request for a jury trial is made in accordance with the Rules of Civil Procedure and the necessary fees paid, all CIVIL cases in the District Court shall be tried before the Court. The Court may, on it's own motion, order a jury trial in any case triable by a jury.
B.  Criminal Defendants entitled to a trial by jury shall be granted a trial by jury unless they expressly waive that right by requesting a trial before the Court. The request may be made by written motion or orally on the record in open Court.
C.  JURY TRIALS. 
 	(1)  Jury trials shall be scheduled in the Pulaski District Court on the fourth and fifth Fridays of each month.
 	(2)  In the event of a backlog of cases awaiting jury trial, which in the opinion of the District Judge, constitutes an obstacle to the orderly and prompt administration of justice, cases may be set for jury trials on such other days as the Court may designate.
D.  NON-JURY TRIALS. 
 	(1)  Civil and Criminal cases to be tried by the Court without a jury may be set for trial at any time convenient to the Court.
 	(2)  Civil cases to be tried without a jury, may upon agreement of the parties, be presented to the Court in the form of depositions, taken and presented pursuant to the Rules of Civil Procedure.
VII.  Courtroom and Trial Rules.
Text
A.  Court shall convene at 9:00 a.m. prevailing time.
B.  A fifteen minute recess shall be taken at approximately 10:30 a.m. and 2:30 p.m. and one and one half hours shall be allotted to lunch at approximately 12:00 noon. Court shall recess for the day at approximately 5:00 p.m. unless there be good cause for recess at a later hour. No telephone calls or other unreasonable interruptions shall be allowed during the course of a trial.
C.  The following decorum shall be observed at all times:
 	(1)  No smoking will be permitted in the main Courtroom at any time.
 	(2)  Newspapers shall not be permitted in the main Courtroom at any time.
 	(3)  Counsel are expected to use the jury room, or one of the witness rooms for such purposes as exercising peremptory challenges, conferring with clients or witnesses, and headquartering of witnesses placed under the rule.
 	(4)  Conduct of Attorneys During Trial
 		(a)  All personalities between counsel should be avoided. The personal history or personal peculiarities of counsel on opposing side should not be alluded to. Personal colloquies between counsel which cause delay or promote confusion should be avoided.
 		(b)  Adverse witnesses and suitors should be treated with fairness and due consideration. No abusive language or offensive personal references should be indulged in.
 		(c)  The conduct of the lawyers before the Court and with other lawyers should be characterized by candor and fairness. The contents of a paper, the testimony of a witness, the language of argument of opposite counsel or the language of a decision or other authority cited should not be knowingly misinterpreted. Evidence known to be inadmissible should not be offered. In an argument addressed to the Court, remarks or statements should not be interjected to influence the jury or spectators.
 		(d)  Suggestions of counsel looking to the comfort or convenience of jurors should be made to the Court out of the jury's hearing. Before and during trial, a lawyer should avoid communicating with jurors, even as to matters foreign to the cause.
 		(e)  Respect for the Court and it's judgments should be promoted by counsel yielding gracefully to rulings of the Court. Remarks to the contrary should be avoided, both in court and out. Easy and ample means to correct errors are afforded by orderly procedure.
 		(f)  Agreements or proposals to agree regarding any phase of a case or the trial thereof shall be made outside the hearing of the jury.
 	(5)  Everyone shall stand upon entry of the Court. Spectators shall remain seated until the jurors have retired from the Courtroom.
 	(6)  Officers shall not wear arms while testifying.
 	(7)  The Sheriff or his deputy will be present at all times to attend to the needs of the Court and to enforce these and all proper rules of decorum.
VIII.  Small Claims.
Text
A.  Hearings for cases filed in the Small Claims Division of Pulaski District Court shall be scheduled on Wednesdays at 9:00 a.m.
IX.  Probate.
Text
A.  Probate matters, including the appointment of personal representatives, guardians, committees, and curators, shall be heard by the Court on each Monday and Wednesday at 1:00 p.m. in the District Courtroom.
B.  Except in extraordinary situations, Petitions for appointment of personal representatives, guardians, committees, and curators shall be filed with the Probate Clerk in the Circuit Court Clerk's Office, at least one (1) day prior to hearing. Upon filing the Petition, the Petitioner or his attorney shall have the matter docketed for hearing at a regularly scheduled probate session.
C.  Upon written Motion, setting forth extraordinary circumstances warranting special proceedings, the Court will endeavor to make itself available for Probate matters at any reasonable time. No written Motion is required in sudden emergencies requiring immediate action by the Court. Petitioners are encouraged to notify the Clerk prior to appearance under such circumstances.
D.  The Court will consider dispensing with Bond Surety as provided in KRS 395.130 only upon written Motion stating good cause to dispense with Bond Surety. The Motion may be incorporated into the Petition or filed separately. This provision does not apply to the probate of a Will which names the Petitioner as Executor and requests that no Bond Surety be required.
E.  Partial or Final Settlements, Commissions for out-of-state depositions, other matters not requiring notice and hearing, or the appearance of any witnesses or parties, may be submitted to the Court at any reasonable time by leaving the proposed order with the Probate Clerk in the District Court Clerk's Office, or by leaving it in the Judge's Office.
X.  Juvenile Court.
Text
A.  The Juvenile Division of Pulaski District Court shall convene each Tuesday, with a morning session beginning at 9:00 a.m. and an afternoon session beginning at 1:30 p.m.
B.  Emergency custody orders, detention hearings, and other matters requiring immediate action by the Court may be presented to the Court at any reasonable time, with due considerations being given to the nature of the matter to be presented, subject to any notice requirements which may arise.
XI.  Criminal Pre-Payables.
Text
A.  Anyone charged with an offense covered in the pre-payable schedules attached hereto and made a part hereof, marked Exhibits #1, #2, #3 and #4, may appear in the Clerk's Office, enter a plea of guilty and pay the fine specified on said schedules and costs without an appearance in Court. Any attorney may appear and enter a plea of guilty and pay a fine specified on said schedules and costs on behalf of a client, provided he has authority to so from the client. Any person charged with an offense not on the pre-payable schedules shall be required to appear to answer the charge in Court.
Exhibit #1

Text

 CRIMINAL COURT PRE-PAYABLES * * * * * * * * Violation Fine Public Intoxication (first and second offense only) $30.00 plus costs Possession of Alcohol by Minor (except where accused is under age eighteen, in which case he must appear in Juvenile Court) $10.00  plus costs  ALL OTHER CRIMINAL MISDEMEANOR AND VIOLATIONS CHARGES REQUIRE A COURT APPEARANCE AND NO PRE-PAYMENT OF ANY FINE IS AUTHORIZED. * * * * * * * * * * * * * * * * FISH AND WILDLIFE OFFENSES * * * * * * * * The minimum statutory authorized fine plus applicable Court costs.
Click to view table.
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 TRAFFIC AND VEHICULAR VIOLATIONS * * * * * * * * VIOLATION KRS PRE-PAYABLE FINE Improper Registration 186.020 $20.00 No Registration 186.050 $20.00 Dealer's Plates 186.070 $20.00 Junked Vehicles 186.090(5) $20.00 Failure To Transfer 186.190(2) $20.00 Improper Possession of Plates 186.210 $20.00 Failure to Report Accident 187.320 $ Failure to Make Report 189.580(3) $ Improper Equipment 189.020 $20.00 Permit Requirement for Installation of Television in Vehicle 189.025 $20.00 Time When Lights Must Be On 189.030 $20.00 One Headlight 189.040(1) $20.00 Insufficient Headlight 189.040 $20.00 Glaring Headlights 189.040(5) meeting $20.00 189.040(6) following $20.00 Flashing Lights Near Highway 189.045 $20.00 No Taillights 189.050(1) $20.00+  Proof of repair where applicable Bus for Hire “STOP” Taillight 189.050(2) $20.00+  Proof of repair where applicable Brake Lights 189.055 $20.00+  Proof of repair where applicable No Warning Flag or Signal (Projecting Load) 189.060 $20.00+  Proof of repair where applicable No flags or flares 189.070 $20.00+  Proof of repair where applicable No Horn 189.080 $20.00+  Proof of repair where applicable Defective Brakes 189.090(1), (2), (3) $20.00+  Proof of repair  where applicable Use of Prohibited Brake Lining 189.095 $20.00+  Proof of repair where applicable Defective Steering Device 189.100 $20.00+  Proof of repair where applicable Obstructed View, Display Flag, Windshield Wipers 189.110 $20.00 Windows Not Safety Glass 189.120 $20.00+  Proof of repair where applicable No Rear Vision Mirror 89.130 $20.00 Inadequate Silencer (muffler) 189.140 $20.00+  Proof must be receipt of $50 or more for stock muffler system) Escaping Contents 189.150 $20.00 Vehicle Transporting Explosives not Marked 189.160 $20.00 Trucks Hauling Livestock with no Owner's Name 189.170 $15.00 Chains and Lug Requirements 189.190(2), (3), (4) $20.00 Chains on with No Ice 189.190 $15.00 Requirement for Thickness Solid Rubber Tire 189.190(5) $35.00 Use of Regrooved Tires on Highway 189.190(5) $25.00 Disregarding Traffic Control Device (Traffic Light) 189.231(2) $20.00 Unapproved Headgear or No Headgear 189.285 $20.00 Unapproved Eye Protective Device or No Eye Protective Device 189.285 $20.00 No Rear View Mirror 189.285 $20.00 No Permanent Seat for Passenger (Motorcycle) 189.285 $20.00 No Footrest for Passenger (Motorcycle) 189.285 $20.00 No Motorcycle Operator's License 189.285 $20.00 Reckless Driving (No HBD) 189.290 $20.00 Vehicles Driving from Side to Side On wrong Side of the road 189.300(1) $20.00 Refusing to Allow Persons to Pass 189.300(2) $20.00 Requirements for Vehicles Meeting other Vehicles or Animals 189.310 $20.00 Improper Turning 189.330 $20.00 Did Not Have Right of Way At Intersection 189.330 $20.00 Rules for Vehicles and Pedestrians at Traffic Lights 189.338 $20.00 Improper Passing 189.340 $20.00 Following Another Truck too Closely (250 Ft.) 189.340(6B) $20.00 Speeding Up When Being Passed 189.350 $20.00 School Bus Stop Sign and Use 189.375 $20.00 Failure to Signal or Improper Signal 189.380 $20.00 Driving too slowly for Conditions 189.390(5) $20.00 Defendant is to produce original operator's license, etc., to the Clerk, the Clerk is to Xerox and attach the copy to the case jacket to present to the Judge on the given court date. Defendant is to be advised by the Clerk to leave a phone number and address to be contacted should the Judge see a problem with his license, etc. If there is no problem, the Judge will dismiss the charge on the date in Court. School and Church Buses to Stop at Railroad crossings 189.550 $20.00 Stop for Railroad Crossings When Gate Lowered or Flagman's Signal 189.560(1) $20.00 Requirement to Stop at a Designated “unsafe” Railroad Crossing 189.560(2) $30.00 Disregarding Traffic Regulation by Pedestrian 189.570 $20.00 Failure to Make Report 189.580(2) $20.00 Slow-Moving Vehicle Emblem 189.820 $20.00 Restricted Use of Emergency Siren, Lights, etc. 189.940(5) $60.00 and equipment confiscated * * * * * * * * LICENSE AND REGISTRATION VIOLATIONS VIOLATION KRS PRE-PAYABLE FINE No Licensed Operator with Person holding Beginner's Permit 186.450 $12.00 Produce Original, Xerox Copy and Attach to Case jacket No Operator's License 186.410 $12.00 Produce Original, Xerox Copy and Attach to Case jacket Unless the Traffic Offense charged is an authorized pre-payable pursuant to this pre-payable schedule, mandatory court appearance is required and no one is authorized to waive such court appearance except the Judge of the Traffic Division; and court costs on all traffic pre-payables, except speeding, shall be $20.50.
Click to view table.
Exhibit #3

Text

 SPEEDING VIOLATIONS * * * * * * * * * M.P.H. Prima Facie or Maximum Speed Over Limit 15 20 25 30 35 40 45 50 55 Fine 1 16 21 26 31 36 41 46 51 56 (1) $ 1.00 2 17 22 27 32 37 42 47 52 57 (2) $ 2.00 3 18 23 28 33 38 43 48 53 58 (3) $ 3.00 4 19 24 29 34 39 44 49 54 59 (4) $ 4.00 5 20 25 30 35 40 45 50 55 60 (5) $ 5.00 6 21 26 31 36 41 46 51 56 61 (6) $16.00 7 22 27 32 37 42 47 52 57 62 (7) $17.00 8 23 28 33 38 43 48 53 58 63 (8) $18.00 9 24 29 34 39 44 49 54 59 64 (9) $19.00 10 25 30 35 40 45 50 55 60 65 (10) $20.00 11 26 31 36 41 46 51 56 61 66 (11) $22.00 12 27 32 37 42 47 52 57 62 67 (12) $24.00 13 28 33 38 43 48 53 58 63 68 (13) $26.00 14 29 34 39 44 49 54 59 64 69 (14) $28.00 15 30 35 40 45 50 55 60 65 70 (15) $30.00 16 31 36 41 46 51 56 61 66 71 (16) $32.00 17 32 37 42 47 52 57 62 67 72 (17) $34.00 18 33 38 43 48 53 58 63 68 73 (18) $36.00 19 34 39 44 49 54 59 64 69 74 (19) $38.00 20 35 40 45 50 55 60 65 70 75 (20) $40.00 21 36 41 46 51 56 61 66 71 (21) $43.00 22 47 42 47 52 57 62 67 72 (22) $46.00 23 38 43 48 53 58 63 68 73 (23) $49.00 24 39 44 49 54 59 64 69 74 (24) $52.00 25 40 45 50 55 60 65 70 75 (25) $55.00 For speeding in excess of the speeds shown on the specific fine schedule the fine shall be not less than nor more than.  For any violation shown on the chart for which a specific fine is prescribed the Defendant may elect to pay the fine to the Circuit Clerk before the date of his trial or to be tried in the normal manner. Payment of the fine to the Clerk shall be con (*illegible*)
Click to view table.
Exhibit #4

Text

 BOATING VIOLATIONS * * * * * * * * The following violations of provisions of KRS Chapter 235 are prepayable, and the fine shall be as set forth below, plus the Defendant shall pay the applicable Court cost. VIOLATION KRS PRE-PAYABLE FINE Operation of unregistered or unnumbered motorboat 235.040 $15.00 Permitting Operation of unregistered or unnumbered motor boat 235.040 $15.00 Failure to properly Display identification number 235.110 $15.00 Display of number other than identification number 235.110 (3) $15.00 Failure to record identification number of boat in state for more than sixty (60) days 235.120 $15.00 Failure to remove invalid number 235.125(1), (2)e, (3) and 235.150 $15.00 Improper transfer of motorboat; 235.130 $15.00  failure to give notice of transfer 235.180 Failure to give notice of change of address 235.190 $15.00 Failure to maintain required equipment 235.200 $15.00 Improper use of siren or blue flashing light 235.205 $15.00 Reckless operation of vessel 235.240 $15.00 Operating vessel, skis, surfboard or similar device while intoxicated or under influence of narcotic drug, barbiturate, or marijuana 235.240 $15.00 Leaving the Scene of an Accident 235.250 (1) $15.00 Failure to report accident 235.250 (2) $15.00 Improper discharge of sewage 235.420 and 235.430 $15.00 Improper marine toilet equipment 235.440 $15.00
Click to view table.
Appendix to RPDC III A
Court Sessions
Text

 MONDAY TUESDAY WEDNESDAY THURSDAY FRIDAY 9:00 a.m.  Traffic and Criminal Court 9:00 a.m.  Juvenile Court 9:00 a.m.  Small Claims Court 9:00 a.m.  Traffic and Criminal Court Motions and Trials on Designated Fridays 1:00 p.m.  Probate Court 1:00 p.m.  Probate Court 1:30 p.m.  Traffic and Criminal Court 1:30 p.m.  Juvenile Court 1:30 p.m.  Traffic and Criminal Court
Click to view table.
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Rule 1.  Introduction/Administrative Procedures.
1.1.  Introduction.
Text
These rules apply to the practice of law in the 29th Judicial Circuit which consists of Adair and Casey Counties.
1.2.  Effective Date.
Text
These rules are adopted pursuant to the authority granted by Rule 1.040(3) of the Rules of the Supreme Court, and they shall apply with full force and effect to all actions filed or pending after approval by the Chief Justice of the Supreme Court of Kentucky.
1.3.  Additions and Amendments.
Text
These rules may be added to, amended or rescinded as the Court deems necessary and as approved by the Kentucky Supreme Court. All former rules, orders and memoranda in conflict herewith are repealed as of the effective date hereof.
1.4.  Assignment of Cases.
Text
The 29th Judicial Circuit has no Family Court Division. Therefore, petitioners in matters regarding Domestic Violence, Paternity, Dependency, Neglect and Abuse, and Status Offenders, respectively, shall apply for relief in the District Court of the 29th Judicial Circuit.
1.5.  Courtroom Decorum.
Text
All people are to be properly dressed in clean, modest clothing. No shorts, tank tops, halter tops, hats (unless necessary for medical or religious reasons) or any other inappropriate attire, including clothing that bears offensive language or graphics are allowed in the Courtroom. All persons shall cooperate with court security officers in the performance of their duties for public safety and to maintain order and decorum.
All attorneys shall wear proper courtroom attire in all proceedings. Attorneys and litigants shall refrain from caustic remarks about, and personal reference to, opposing counsel and/or parties.
1.6.  Holidays.
Text
The 29th Judicial Circuit will follow the Kentucky Court of Justice holiday schedule, which may be obtained at the Circuit Court Clerk’s Office or at http://courts.ky.gov . In addition to the holidays designated annually by the Administrative Office of the Courts, the Casey County Judicial Center shall be closed Thursday and Friday preceding the annual Casey County Apple Festival.
1.7.  Appearance and Substitutions.
Text
Whenever parties have appeared by counsel they may not thereafter appear by different counsel or on their own behalf, unless an order of substitution shall first have been made by the Court after reasonable notice to the attorney for the party and to the opposing attorney. Until this is done the authority of counsel of record shall continue for all proper purposes. 
When an attorney of record wishes to cease representation of a party, the attorney shall file a motion therefore and give adequate notice to the client and opposing counsel. If the motion is sustained, a copy of the order shall be served on the client and all attorneys of record by the Clerk.
1.8.  Punctuality, Expedition and Settlement.
Text
Attorneys will make every effort consistent with the legitimate interest of their client to expedite litigation and to avoid unnecessary delays.
Attorneys shall give prompt notice to the court and to all other counsel in the case, of any circumstances requiring his/her absence or tardiness.
Attorneys shall make a reasonable effort to settle the dispute of their client prior to court appearances. They will promptly inform the court of any settlement, partial or entire, with any party or the continuance of any matter set for hearing or trial.
Rule 2.  Court Scheduling, Motion Hour, and Procedures for Filing.
2.1.  Time Zones.
Text
The 29th Judicial Circuit is comprised of Adair and Casey counties. Adair County is in the central time zone and Casey County is in the eastern time zone. Cases will be called at the local prevailing time
2.2.  Regular Rule Day Schedule and Exceptions.
Text

    Casey County: Civil and Criminal Motions will be heard in Casey County on the second and fourth Monday of each month. Civil matters will be heard at 9:30 a.m., prevailing time. Criminal matters will be heard in the afternoon, beginning at 1:00 p.m., prevailing time.   Adair County: Civil and Criminal Motions will be heard in Adair County on the first Tuesday after the second and fourth Mondays of each month. Civil matters will be heard at 9:00 a.m., prevailing time, domestic matters at 10:00 a.m., prevailing time and Child Support at 10:30 a.m., prevailing time. Criminal matters will be heard in the afternoon, beginning at 1:00 p.m., prevailing time.
Click to view table.
** In the event that a Rule Day falls on a holiday designated by the Administrative Office of the Courts, that day shall be cancelled
Failure to be in the Courtroom when one’s case is called will result in the case being placed at the end of the docket. 
All motions must be scheduled through Judge Vance’s Office, via phone at 270-384-7122 or by email at kimberlykean@kycourts.net  and a courtesy copy sent to the Judge’s office. 
There will be no Motion Hour during the week of the Judicial College or through the period of December 24th through January 1st of each year. No Motions shall be noticed to be heard on a state holiday. If the court is closed for any unforeseen reason, i.e., inclement weather, the Motion must be rescheduled by the party filing the Motion to be heard on a regular scheduled Motion Hour. 
Other exceptions to the regular rule day schedule shall be at the discretion of the Circuit Judge.
2.3.  Deadlines for Serving and Filing Motions. 
Text
a.  All motions shall be filed in the circuit clerk’s office no later than 3:30 p.m. at least five days prior to the Rule Day for which such motion is to be heard. This would be Wednesday in Casey County and Thursday in Adair County. Motions not timely filed in the circuit clerk’s office will not be heard on the day requested and will not be docketed until such time as a timely motion is made. A courtesy copy of each motion shall also be served on the Judge at least five days prior to the Rule Day by mail, fax or email. 
b.  All motions and correspondence shall include the case number, the names of the parties, the date, and a designated type of motion. All motions for a continuance shall state the date of the original trial date. 
c.  All motions which go to the merits of the case, including motions to dismiss, motion for summary judgment, motions to strike, and motions under CR 12.02, shall be accompanied by a brief memorandum of the grounds for the motion with citation of authorities relied upon, not greater than 25 pages in length. Failure to file a memorandum of grounds with supporting authorities may be grounds for denying the motion. Any party properly served with a motion accompanied by memorandum of grounds and authorities shall file a response containing a memorandum of grounds opposing the motion, with citation of supporting authorities, not greater than 25 pages in length. Such response shall be filed at least 24 hours prior to the time specified in the notice of hearing of the motion. Failure to file a timely response may be grounds to grant the motion, but the time for filing a response may be extended upon oral or written motion for good cause shown, including such factors as the length and complexity of the motion and supporting memorandum. The reply memorandum shall be limited to 5 pages in length.
d.  A motion to compel discovery, for a protective order, or for sanctions may be filed pursuant to CR 26 and/or CR 37 only if counsel are unable to resolve between themselves the discovery dispute. Counsel has the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certificate of counsel which states counsel have conferred and that they have been unable to resolve their difference. The certificate should detail the attempts of counsel to resolve the dispute. 
e.  Agreed orders and judgments, and in forma pauperis motions, may be submitted to the Court at any time and should not be placed on the Motion Day docket.
2.4.  Special Criminal Rule Days.
Text

  a.  Casey County: The first Monday after the first rule day of each month. Criminal matters will be heard at 1:00 p.m. prevailing time.   .  Adair County: The first Tuesday after the first rule day of each month. Criminal matters will be heard at 1:00 p.m. prevailing time.    b. Attorneys who have not previously conferenced their case with the Commonwealth’s Attorney prior to this date shall be present, with their clients, to conference the case, at 10:00 a.m. Said conference shall occur in the Grand Jury room, or any other area at the discretion of the Commonwealth’s Attorney. Resolved cases shall be presented in open court at 1:00 p.m.
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Rule 3.  Adoptions/Termination of Parental Rights
3.1.  Termination of Parental Rights.
Text
Pursuant to FCRPP 36, if an order terminating parental rights is entered, a copy of the order shall also be certified to the record in the underlying dependency, neglect and abuse case which shall be identified in the order. When the underlying dependency, neglect and abuse case is in the Adair or Casey District Court, the Clerk of the Adair or Casey District Court shall docket the matter for a review hearing within 90 days from the date of the entry of the order of termination of parental rights and shall docket the matter as directed by the District Court at least annually thereafter until permanency is achieved.
3.2.  Adoption Procedure. 
Text
a.  Prior to filing a motion for final hearing for entry of a decree of adoption, counsel shall review the Checklist attached as Attachment “A” to these rules and certify the following:
 	1.  The date and method by which all necessary parties were brought before the court, and 
 	2.  The date of the voluntary consent of each parent, the certified order terminating parental rights, or an affidavit establishing an exception under KRS 199.500(1)(a)-(d) or 199.502
b.  The motion shall state whether a guardian ad litem was appointed, the date the guardian ad litem report was filed, and the date the Cabinet for Health and Family Services report pertaining to the case was filed. A copy of the proposed Findings of Fact and Conclusions of Law and a separate Judgment of Adoption shall accompany the motion.
Rule 4.  Domestic Violence Protocol and 24 hour access policy.
4.1.  Procedure for filing and obtaining emergency protective orders. 
Text
The Domestic Violence Protocol for the 29th Judicial Circuit is attached hereto as Attachment B and is herein incorporated by reference as if set out in full.
Rule 5.  Domestic Relations Practice. 
Text
All family Court matters will be conducted in accordance with the Family Court Rules of Procedure and Practice (FCRPP).
5.1.  Domestic Motions.
Text
All domestic motions will first be set on the general civil docket, and the case will be heard on that day unless the Judge determines it will require a separate hearing.
5.2.  Submission of Cases to the Court.
Text
Cases may be submitted to the Court pursuant to a motion on Rule Day or at any time on a joint motion. In either event, the office of the Circuit Clerk and Circuit Judge shall be notified that the case is ready for the Court to take under submission.
5.3.  Default Cases.
Text
Pursuant to FCRPP 3(2), in all cases of default, the motion to submit for decree shall state the following:
 	a.  That no answer or pleading have been received by the moving party or counsel; 
 	b.  That the Respondent was personally served and 20 days have elapsed since service, or that a warning order attorney was appointed, has filed a report and affidavit and that 50 days have elapsed since appointment of the warning order attorney; and, 
 	c.  Shall include certification that the motion and notice of trial or submission has been served on the opposing party at the party’s last known address; and if the party is on active military duty, that the provisions of the Servicemembers’ Civil Act have been followed.
5.4.  Uncontested Divorces.
Text
a.  In Adair or Casey County, an uncontested divorce includes the following:
 	1.  An action in which there has been filed a separation agreement executed by both parties, and in which no motion to set aside that agreement is pending;
 	2.  An action in which the Respondent is before the Court only by warning order service of process, the warning order attorney’s report has been filed, and the moving party is requesting only dissolution of the marriage, custody of children over which this Court has jurisdiction and/or division of property located in Kentucky;
 	3.  An action in which the Respondent has been served with process pursuant to CR 4.01 and has filed no responsive pleading, and in which the moving party is requesting only limited relief, evidence in support of which can be presented in 15 minutes or less. 
b.  Proof in an uncontested action shall be taken by deposition or interrogatory pursuant to CR 43.04(1). The motion to submit need not be noticed for a regular Motion Hour, but may be tendered to the Judge by filing the motion in the Clerk’s office. 
c.  Any motion to submit an uncontested action must be accompanied by a proposed “Findings of Fact, Conclusions of Law & Decree of Dissolution of Marriage” which the moving party desires the Court to adopt.
d.  Any Separation Agreement or Agreed Judgment for a child support obligation shall include as an attachment thereto a Commonwealth of Kentucky Worksheet for monthly Child Support Obligations and shall further comply with the requirements of FCRPP 9. If the child support obligation established in the Separation Agreement does not correspond to the child support guidelines contained in KRS Chapter 403, the agreement must state the reason for deviation from the guidelines. An AOC-152 shall also be attached.
e.  In the event that the parties are ordered to divide medical expenses for minor child(ren), the custodial parent shall provide a copy of the medical bills shall be provided to the other parent within 14 days of receipt of said medical bill. The non-custodial parent shall provide payment and/or reimbursement within 30 days.
5.5.  Matters Requiring a Trial.
Text
In each contested action for divorce or legal separation, parties shall comply with FCRPP 2(3).
a.  Pursuant to FCRPP 3(3)(a), if the parties do not reach an agreement on any or all issues, a trial shall be held, on motion, as set by the court.
b.  Pursuant to FCRPP 3(3)(b), no later than 5 days prior to the trial, the parties shall file an AOC-239, Final Verified Disclosure Statement, in the record if property matters are in dispute at the trial; or the parties may file an affidavit that there are no changes in circumstances since the completion of the AOC-238, Preliminary Verified Disclosure Statement, if filed. 
c.  Pursuant to FCRPP 3(3)(c), a copy of AOC-239, Final Verified Disclosure Statement, or the affidavit in (b) above, together with any supporting documentation, shall be provided to the opposing party 15 days prior to trial unless otherwise ordered by the court.
d.  Failure to file the Final Verified Disclosure Statement or an agreed waiver of same signed by both parties, within 15 days prior to the final hearing, may, at the sole discretion of the presiding Judge, result in a continuance of any scheduled hearing.
5.6.  Witness and Exhibit List.
Text
Unless otherwise ordered by the court, in any action in which the permanent custody or time-sharing of the child(ren) is in issue, each party shall, not less than 14 days prior to the day set for hearing, provide the other party(ies) with a list of the names and addresses of every person and a short statement of the subject of their testimony expected to be called as a witness, as well as a list of exhibits to be entered.
5.7.  Restraining Orders.
Text
Pursuant to FCRPP 2(5) the Court may enter a Status Quo Order regarding martial assets. The requesting party shall file the Status Quo Order, AOC-237, with the Court upon the filing of a motion.
5.8.  Post Decree Litigation.
Text
Pursuant to FCRPP 3(5), a fee of $50.00 shall be paid by the movant in domestic relations cases reopened after six months from the entry of the decree for the purpose of modifying the decree. This does not include motions in 42 U.S.C. Title IV-D cases for child support enforcement. The clerk shall collect any fee upon the filing of the motion, unless the movant files a motion to proceed in forma pauperis. 
a.  Reopening for purposes of this rule means any motion for modification of an order filed more than 6 months after entry of the order. A case is considered reopened until all matters in the motion are resolved.
b.  Once a case is reopened and the fee is paid, another fee will not be required unless 6 months or more have elapsed since entry of the order on the motion that re-opened the case.
c.  This fee shall not be required for motions to enforce an order and which are so titled.
5.9.  Standard Visitation Guidelines.
Text
The 29th Judicial Circuit Standard Visitation Guidelines and Code of Conduct are attached hereto as Attachment C and are suggested as guidelines for the parents and the Court in establishing time-sharing/visitation schedules. The parties are encouraged to reach an agreement that will serve the needs of the family and that will be specific to their case. Because each case presents unique facts and circumstances, the final schedule as agreed by the parties or as established by the Court may or may not contain portions of these guidelines.
Every agreement that involves children shall have a copy of the standard visitation guidelines and code of conduct attached with both parties initialing the bottom of each page, unless a comprehensive alternative agreement is attached and signed by both parties.
6.  Miscellaneous Rules
6.1.  Identification of Counsel or Party Required.
Text
Every pleading, motion and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number and email address (optional) of the attorney or party signing the paper.
6.2.  Use of Technology at Trial.
Text
Attorneys planning to use electronic media at trial shall test the equipment at the appropriate venue to ensure compatibility with the existing equipment. Counsel shall schedule an appropriate date and time to test the use of electronic media with the Circuit Court Clerk. A deputy court clerk shall be present during the test.
6.3.  Video Copies of In-chamber Interviews with Children.
Text
The circuit clerk shall not release any video copies of in-camera interviews with children without a specific written order from the Circuit Judge in compliance with FCRPP 27. An individual requesting a judicial order must provide the Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-camera interview with a child and specific purpose of the request.
6.4.  Protection of Personal Identifiers.
Text
a.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405. and 407 by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
b.  Notice of Filing of Verified Disclosure Forms may be filed to establish in the record that the disclosure form has been delivered to the other party without attaching the actual disclosure form to protect the privacy of the parties.
7.  General Civil.
7.1.  Pre-trial Conference.
Text
A party may move for a pre-trial conference at the time a case is set for trial or at any time from the setting of the trial date until thirty (30) days from the date of trial by an appropriate motion. A final pre-trial conference will be set the last rule day prior to trial.
7.2.  Pre-trial Statements.
Text
a.  Provisions: Pre-trial compliance statements shall be filed by all parties thirty (30) days before the trial date. All exhibits which may be used at trial shall be listed and copies, if feasible, shall be attached to the pre-trial statement. All exhibits which cannot be attached to the pre-trial statement shall be made available for inspection by opposing counsel at a convenient location designated in the pre-trial statement. All witnesses and expert witnesses who may testify at trial shall be listed, along with their addresses and telephone numbers. Also, as to each expert witness who has not been deposed, the pre-trial statement shall state the subject matter on which the expert is expected to testify and shall state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion. Jury Instructions shall be provided to the court and the opposing counsel at this time pre-trial compliance statements are distributed. 
b.  Sanctions: Failure to file the pre-trial statement timely may result in the Court denying the use of any witness at trial other than the parties.
7.3.  Trials.
Text
 All trials start promptly at 9:00 a.m. local prevailing time. Counsel and parties shall be present by 8:30 a.m. local prevailing time.
7.4.  Settled Cases.
Text
When any action which is set for trial is settled, the parties shall immediately notify the office of the Circuit Clerk and the Court of this fact. Failure to give prompt notice may be grounds for assessing any cost of jury usage against one or more of the parties or their counsel.
7.5.  Filing of Interrogatories and Request for Admissions.
Text
Notice of propounded interrogatories to opposing parties and request for admissions and notice of responses thereto, shall be filed of record in the office of the circuit clerk.
7.6.  Motions Relating to Discovery.
Text
a.  Motions to Comply or Compel. The parties and their attorneys have a duty to make a good faith effort to resolve, by agreement among them, any disputes that arise in the course of discovery.
b.  No motions pertaining to discovery shall be filed or heard unless there is appended to or included in such motion a certificate of counsel that he or she conferred with opposing counsel, that the parties are unable to reconcile their differences on the matter, and that all extrajudicial means have been exhausted in an effort to reconcile their differences.
c.  To the extent that extrajudicial means have not disposed of the matter, the party seeking discovery may then file a motion to obtain relief, to be heard on the Court’s motion hour docket. The motion may be accompanied by supporting argument or explanation, with citation to legal authority if desired. The motion must include either a copy of or a reference to the discovery request in dispute.
d.  Sanctions. The Court considers willful, deceptive, deliberate, or protracted noncompliance with discovery to be a serious matter and will not hesitate to sanction parties and/or attorneys when appropriate. Sanctions will include remedies as outlined in the Kentucky Rules of Civil Procedure and as deemed suitable by the Kentucky Court of Justice in order to effectuate a just resolution.
8.  General Criminal.
8.1.  Procedure of Cases.
Text
a.  At arraignment, all cases shall be set for a pre-trial conference. 
b.  The Commonwealth Attorney is to provide discovery to the Defendant’s Attorney at least 7 days prior to the pre-trial conference. 
c.  The Commonwealth and the Defense shall work toward a resolution of the case prior to the pre-trial conference with said resolution to be presented to the court at the pre-trial conference. 
d.  Except for good cause shown, no more than three (3) pre-trial conferences shall occur in any one case. 
e.  Except for good cause shown, no plea shall be accepted by the Court after the final pre-trial conference.
f.  If a jury has reported, no plea shall be accepted on the day of trial.
8.2.  Representation in Criminal Cases.
Text
Once an attorney appears for a defendant in a criminal case, he/she shall not be allowed to withdraw as counsel thereafter, except upon a showing of extraordinary circumstances.
8.3.  Pretrial Conference and Plea Agreements.
Text
a.  After a pretrial conference has been set by the Court, the Commonwealth Attorney and/or Assistant Commonwealth Attorney and counsel for the defendant(s) shall agree to meet and discuss any possible plea agreements or resolution of the case. At this meeting the defendant shall be present and if an agreement is reached concerning a plea agreement, same shall be reduced to writing and signed by the Commonwealth Attorney and/or the Assistant Commonwealth Attorney, counsel for the defendant, and the defendant(s).
b.  Jury instructions shall be provided to the court and to the opposing counsel at the final pretrial conference.
8.4.  Trials.
Text
All trials start promptly at 9:00 a.m. local prevailing time. Attorneys and parties shall be present by 8:30 a.m.
8.5.  Settled Cases.
Text
When any action which is set for trial is settled, the parties shall immediately notify the office of the Circuit Clerk and the Court of this fact. Failure to give prompt notice may be grounds for assessing any cost of jury usage against one or more of the parties or their counsel.
8.6.  Pre-Trial Diversion Protocol.
Text
A “Class D Felony Diversion Protocol” for this Circuit has been established and presented to the Supreme Court for approval. This protocol is attached to these rules and the terms of the protocol are incorporated herein in as Attachment D by reference.
8.7.  Return of Indictments.
Text
Indictments shall be returned by the Grand Jury in open Court. Copies of Indictments and/or information contained in the Indictments shall not be released to the public prior to being processed in the Circuit Clerk’s Office.
Attachment “A”
ADAIR/CASEY CIRCUIT COURT  ADOPTION  CHECKLIST 
Text

 Case No.:  Date:  Case Style:  Attorney(s)  Attorney(s)  Attorney(s)  vs. Attorney (s)  Attorney(s)  Attorney(s)  ******************************************************************
Click to view table.

 Yes No (Please check one) ¨ ¨ Is the party petitioning for adoption 18 years old? KRS 199.470(1) ¨ ¨ Has the party petitioning for adoption resided in Kentucky for twelve (12) months prior to the filing of the petition? KRS 199.470(1) ¨ ¨ Is the child to be adopted named as a defendant? KRS 199.480(1)(a) ¨ ¨ Is the petitioner married? If yes, the spouse of the petitioner must be joined unless the Court finds doing so will deny the child a suitable home. KRS 199.470(2) ¨ ¨ Is the petitioner's husband or wife the biological parent? If yes, then the biological parent shall be named as a party defendant. KRS 199.480(1)(b) ¨ ¨ Is the petitioner a relative of the child as defined by KRS 199.470(4) such that approval by the Cabinet for Health and Family Services, a licensed agency or the Cabinet for Health and Family Services is not required? KRS 199.470(4)(a-b). ¨ ¨ Did the petitioning party comply with KRS 199.473? ¨ ¨ Are all the necessary parties joined as defendants? KRS 199.480(1) ¨ ¨ Have all the parties been properly served? KRS 199.480(2)  ¨ ¨ Is this a stepparent adoption? KRS 199.470 If yes, NO approval from CHFS required. (GAL is not required either). ¨ ¨ Has an investigation been completed by the Cabinet for Families and Children as required by KRS 199.510(1)(a-c)? If yes, a final hearing may be scheduled if the report by the Guardian ad litem, if any, has been filed. KRS 199.515 ¨ ¨ Has a guardian ad litem been appointed for the child? ¨Yes  ¨No If yes, has the guardian ad litem filed their report as required? KRS 199.515 ¨Yes  ¨No If no, does the exception apply? KRS 199.480(3) ¨ ¨ Has the child been placed for adoption with approval by one of the three agencies listed below? KRS 199.470(4) ¨Yes  ¨No The Cabinet for Health and Family Services? ¨Yes  ¨No An agency licensed by the Cabinet for Families and Children? ¨Yes  ¨No With written approval of the Secretary of the Cabinet for Families and Children? Note — Placement by one of the above agencies does not alleviate the need of a report, as required by KRS 199.510, from the Cabinet or a designee chosen by the Cabinet or the Court. ¨ ¨ If the child has not been placed for adoption by one of the three ways listed above, has the child resided continuously in the home of the petitioner for at least 90 days immediately prior to the filing of the petition? KRS 199.470(3) ¨ ¨ Does any exception to the placement rule apply? KRS 199.470(4)(a-b) ¨ ¨ Does the petition contain all the necessary information? KRS 199.490 ¨ ¨ Has a notarized consent form been filed? KRS 199.500 ¨Yes  ¨No Does it comply with KRS 199.011(14)? ¨ ¨ If notarized consent has not been filed, do any of the exceptions to consent apply? 199.500(1)(a-d) or KRS 199.502 ¨ ¨ Does this Court have proper jurisdiction  over this adoption? ¨ ¨ Is ¨ Adair County ¨ Casey County the proper venue? ¨ ¨ Have parental rights been previously terminated? ¨Yes  ¨No If yes, have certified copies of the termination order  been filed as required? KRS 199.490(2) ¨ ¨ Has the petitioner tendered a proposed Findings of Fact and Conclusions of law, and a separate Judgment of Adoption?
Click to view table.
Attachment “B”
TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL  29th JUDICIAL CIRCUIT AND DISTRICT  ADAIR & CASEY COUNTIES
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handing Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030. 
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk’s Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type. 
 	D.  “No drop” policies which place limitations on a petitioner’s right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge. 
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-Four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours: 
ADAIR CIRCUIT CLERK AND ALL SWORN DEPUTIES
CASEY COUNTY CIRCUIT CLERK AND ALL SWORN DEPUTIES
KENTUCKY STATE POLICE OFFICERS ASSIGNED TO ADAIR AND CASEY COUNTIES 
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
CASEY CIRCUIT CLERK AND ALL SWORN DEPUTIES
CASEY COUNTY SHERIFF AND ALL SWORN DEPUTIES
CASEY COUNTY ATTORNEY AND THE CASEY COUNTY ATTORNEY’S OFFICE STAFF
CITY OF LIBERTY CHIEF OF POLICE AND ALL SWORN OFFICERS IN THE DEPARTMENT
ADAIR CIRCUIT CLERK AND ALL SWORN DEPUTIES
ADAIR COUNTY SHERIFF AND ALL SWORN DEPUTIES
ADAIR COUNTY ATTORNEY AND THE ADAIR COUNTY ATTORNEY’S OFFICE STAFF
CITY OF COLUMBIA CHIEF OF POLICE AND ALL SWORN OFFICERS IN THE DEPARTMENT
KENTUCKY STATE POLICE OFFICERS ASSIGNED TO ADAIR AND CASEY COUNTIES
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
THE PETITION OR MOTION SHALL BE FILED WITH THE DISTRICT CLERK, WHO HAS BEEN DESIGNATED BY THE CIRCUIT COURT CLERK, AS THE CLERK OF THE DOMESTIC VIOLENCE SESSION
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to: 
THE DISTRICT JUDGE SHALL BE CONTACTED TO CONSIDER THE PETITION AND/OR MOTIONS. HEARINGS SHALL BE SCHEDULED IN THE DISTRICT COURT ON THE NEXT AVAILABLE DOMESTIC VIOLENCE SESSION OF THE COURT. IF NO DISTRICT JUDGE IS AVAILABLE THE CIRCUIT JUDGE MAY ACT FOR THE DISTRICT COURT. IF NEITHER IS AVAILABLE, A TRIAL COMMISSIONER MAY BE CONTACTED. IN THE EVENT NO JUDGE OR TRIAL COMMISSIONER CAN BE FOUND WITHIN THE 29TH JUDICIAL DISTRICT, THE SAID PETITION MAY BE PRESENTED TO ANY DISTRICT JUDGE OR CIRCUIT JUDGE IN ANY SURROUNDING COUNTY, WHO MAY SIGN AND ISSUE A DOMESTIC VIOLENCE EMERGENCY ORDER IF DEEMED APPROPRIATE.
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456. 
 	C.  The circuit clerk shall assign interpersonal protective order cases to the DISTRICT Court.
 	D.  The schedule for hearings on protective orders is as follows:
ADAIR 
DOMESTIC VIOLENCE MATTERS SHALL BE HEARD EACH MONDAY AND WEDNESDAY AT 9:00AM IN THE ADAIR DISTRICT COURT 
DOMESTIC VIOLENCE MATTERS SHALL BE HEARD THE FIRST AND THIRD TUESDAY AFTER THE SECOND MONDAY OF EACH MONTH AT 10:00AM IN THE ADAIR CIRCUIT COURT 
CASEY 
DOMESTIC VIOLENCE MATTERS SHALL BE HEARD EACH TUESDAY AND THURSDAY AT 9:00 AM IN THE CASEY DISTRICT COURT 
DOMESTIC VIOLENCE MATTERS SHALL BE HEARD THE SECOND AND FOURTH MONDAY OF EACH MONTH AT 9:30 AM IN THE CASEY CIRCUIT COURT
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings
 	A.  A. Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
THE OFFICE OF THE ADAIR/CASEY CIRCUIT COURT CLERK, WHO WILL SET THE MATTER FOR A HEARING ON THE NEXT AVAILABLE DOMESTIC VIOLENCE DOCKET IN THE COURT WHICH ISSUED OR MODIFIED THE EPO OR DVO
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order. 
The undersigned hereby acknowledge that all general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.
Attachment “C”
29th JUDICIAL CIRCUIT CODE OF CONDUCT and STANDARD VISITATION GUIDELINES
Text
Code of Conduct
Waiting/Tardiness  
In the event either parent will be more than 30 minutes late to pick up or drop off the child(ren), he or she shall provided notice to the other parent and make suitable arrangements for the exchange of the child(ren). Where the residential parent is responsible for the loss of a non-residential parent’s parenting time, the loss of the parenting time shall be made up the next regularly scheduled parenting time. 
Cancellation  
If the child(ren) is ill, the residential parent should give 24 hour notice, if possible, so appropriate plans can be made. The non-residential parent shall give 24 hour notice to cancel. Any time canceled by the non-residential parent is forfeited. Time lost for a child(ren)’s illness shall be made up. However, the non-residential parent may opt to keep the scheduled parenting time to parent and care for the ill child(ren). 
Intoxicants  
Both parents are ordered not to transport the child(ren) at any time they are under the influence of alcohol or drugs. No party shall relinquish the child to anyone, including a party, who is under the influence of any intoxicant.
Miscellaneous 
Both parents are required to secure the child(ren) in appropriate child restraint systems when transporting the child(ren).
These rules require that both parents understand the following:
 		1.  That there may be circumstances from time to time with regard to work schedules and/or activities of the child(ren) which require flexibility and cooperation, and that changes in the scheduling may be required.
 		2.  Each party must ensure the child(ren) is/are not tardy to school while child(ren) is/are in the party’s care. 
 		3.  The party who received the child(ren)’s academic reports, school notices, and medical reports shall provide the other party access to these reports and shall advise the other party of their existence. 
 		4.  Each party shall advise the other of the child(ren)’s extra-curricular activities schedules, school photos, school programs, and any related activities. The parties shall not require the child(ren) to deliver these messages and shall not depend upon the child(ren) to advise the other party. 
 		5.  Each party shall ensure that, when the child(ren) is in his or her care, homework assignments are completed and schedules are met.
 		6.  The parties shall discuss and attempt to agree upon how discipline will be consistently administered and what actions require discipline. 
 		7.  The parties shall strive to ensure consistency in the child(ren)’s routines and discipline.
 		8.  If the child(ren) has been prescribed medications or treatments, the residential parent shall provide a sufficient amount of medication, any necessary medical equipment, and appropriate instructions for each visit.
 		9.  Each party shall, as soon as possible, notify the other party of any medical emergency or serious illness of the child. 
 		10.  No party shall enter the other’s residence without express invitation. 
 		11.  Neither timesharing, nor child support, may be withheld because of the other party’s failure to comply with a court order. 
 		12.  When possible, the parties are encouraged to provide childcare for each other to both lessen the costs and to provide the child with more time with both parties.
 		13.  Any medical bills that are to be divided shall be given to the other party within 14 days.
Each parent is under an affirmative duty to foster the love and affection of the child(ren) for the other parent. Neither parent shall do or say anything that would interfere with the love and affection of the child(ren) for the other parent. Neither parent shall allow third parties to do or say anything to or in the presence of the child(ren) that would interfere with the love and affection of the child(ren) for the other parent. In addition to these general duties, neither parent shall:
 		 	a)  Have the child(ren) deliver money or messages from one parent to the other parent and thus place the child(ren) in the middle.
 		 	b)  Ask the child(ren) to keep a secret from the other parent and, in effect, teach the child(ren) to lie. 
 		 	c)  Quiz the child(ren) about what is going on at the other parents’ home and thus turn the child(ren) into a spy. 
 		 	d)  Say unkind things about the other parent to the child(ren) or in the presence of the child(ren).
 		 	e)  Try to conduct parental business when exchanging the child(ren).
 		 	f)  Make any threats or start arguments with the other parent when exchanging the child(ren). 
 		 	g)  Ask the child(ren) directly or subtly, “Which of us do you really want to be with?” and thus place the burden on the child(ren).
 		 	h)  Allow the child(ren) to take control of parenting time whenever he or she wants to do so.
 		 	i)  Have child(ren) refer to a stepparent or significant other as “mother” or “father”.
 		 	j)  Eavesdrop on or interrupt the child(ren)’s telephone conversation with the other parent. 
 		 	k)  Discuss court proceedings with the child(ren) or attempt to influence the child(ren)’s testimony.
 		 	l)   Schedule or enroll child(ren) in activities which will affect parenting time without first consulting and obtaining written consent of the other parent. 
Violation of these rules may affect or limit a parent’s right to parenting time or shared parenting and/or be subject to sanctions of the court.
29TH JUDICIAL CIRCUIT STANDARD VISITATION GUIDELINES
I.  The non-residential parent shall be entitled to a minimum of every other weekend beginning on Friday at 3:00 p.m. or after school-until Monday at 8:00 a.m. or deliver the child(ren) to school or daycare, whichever is earlier.
II.  The non-residential parent shall be entitled to one overnight per week, if the parties can’t agree then it will be Wednesday at 3:00 p.m. or after school until Thursday at 8:00 a.m. or deliver the child(ren) to school or daycare, whichever is earlier. 
III.  Each parent shall be entitled to reasonable daily telephone contact when the child(ren) are in the care of the other parent. IV. If a holiday is celebrated on a Monday (Martin Luther King Jr. Day, President’s Day. Memorial Day, Labor Day) following a parent’s regularly scheduled parenting time, then that parent shall be entitled to extended their parenting time until 6:00 p.m. on that holiday. V. These four (4) holidays shall be divided between the parents as follows:
IV.  If a holiday is celebrated on a Monday (Martin Luther King Jr. Day, President’s Day. Memorial Day, Labor Day) following a parent’s regularly scheduled parenting time, then that parent shall be entitled to extended their parenting time until 6:00 p.m. on that holiday.
V.  These four (4) holidays shall be divided between the parents as follows:
 New Year’s Day Easter  Halloween July 4th 
Click to view table.
In odd-numbered years, the non-residential parent shall be entitled to parenting time on the holidays in the left column and the residential parent shall be entitled to parenting time on the holidays in the right column above.
In even-numbered years, the residential parent shall be entitled to parenting time on the holidays in the left column above and the non-residential parent shall be entitled to parenting time on the holidays in the right column above. 
Parenting time on these days shall be from 8:00 a.m. until 6:00 p.m., subject to the following exceptions: If it is a school day, parenting time shall be from 3:00 p.m. or after school until 8:00 p.m. that same evening. 
• If Easter falls on the weekend before Spring Break the parent entitled to parenting time during Spring Break shall be entitled to parenting time for Easter. 
• July 4th visitation shall be from 5:00 p.m. until 8:00 a.m. the following day. 
VI.  Thanksgiving 
The non-residential parent shall be entitled to parenting time beginning 3:00 p.m. or after school the day school ends for Thanksgiving holiday until 3:00 p.m. Thanksgiving Day in every even-numbered year. The non-residential parent shall be entitled to parenting time beginning at 3:00 p.m. on Thanksgiving Day until 6:00 p.m. the day before school begins after the holiday every odd-numbered year. The opposite applies to the residential parent.
Christmas 
The non-residential parent shall be entitled to parenting time beginning 3:00 p.m. or after school the day school ends for Christmas holiday until 12:00 noon Christmas Day in every odd-numbered year. The non-residential parent shall be entitled to parenting time beginning at 12:00 noon on Christmas Day until 6:00 p.m. the day before school begins after the holiday every even-numbered year. The opposite applies to the residential parent. 
Mother’s Day and Father’s Day 
Regardless of any apparent conflict herein, the father shall have the child(ren) on Father’s Day. The mother shall have the child(ren) on Mother’s Day. Those parenting times shall be from 8:00 a.m. to 6:00 p.m.  
Child’s Birthday 
In even-numbered years, the child and any siblings that are common to the parties shall spend his/her birthday with the residential parent from 3:00 p.m. or after school to 9:00 p.m. The non-residential parent shall have the day before or the day after the actual birthday from 3:00 p.m. or after school to 9:00 p.m. In odd-numbered years, the child and any siblings that are common to the parties shall spend his/her birthday with the non-residential parent from 3:00 p.m. or after school to 9:00 p.m. The residential parent shall have the day before or the day after the actual birthday from 3:00 p.m. or after school to 9:00 p.m. 
Fall Break 
In odd-numbered years, the non-residential parent shall be entitled to parenting time from 3:00 p.m. or after school on the day school ends for the break until 6:00 p.m. the following Friday, at which time the residential parent shall be entitled to parenting time until 8:00 a.m. on the Monday the day the child(ren) return to school. The opposite applies in even-numbered years. 
Spring Break 
In even-numbered years, the non-residential parent shall be entitled to parenting time from 3:00 p.m. or after school on the day school ends for the break until 6:00 p.m. the following Friday, at which time the residential parent shall be entitled to parenting time until 8:00 a.m. on Monday the day the child(ren) return to school. The opposite applies in odd-numbered years. 
Summer Break 
For children less than three (3) years old on June 1: The non-residential parent shall have the child(ren) three(3) days in June and three (3) days in July that shall be added to that parent’s first visitation weekend in June and first visitation weekend in July. The parties may agree to whether said days shall be before or after the weekend, but if it can’t be agreed upon, then the days shall be before the weekend visitation.
For children three (3) years old and older on June 1: The non-residential parent shall be entitled to parenting time from 6:00 p.m. the first Friday school is out until the following Friday at 6:00 p.m. The parents shall alter every other week Friday to Friday during Summer Break. The child(ren) shall return to the residential parent the Friday before school is scheduled to start. The residential parent shall not schedule camps or other activities during the non-residential parent’s period of summer visitation without the written permission of the non-residential parent. If the child’s third birthday is June 2 or after then the visitation for children three or older does not begin until the following year. 
No summer parenting time shall interfere with the child(ren)’s ability to pass to the next grade. The parent that has the child shall make arrangements to get the child to school.
All holiday, summer, child’s birthday, fall and spring break shall take precedence over regular alternating visitation periods, but the pattern of alternation shall remain the same.
Attachment “D”
CLASS D FELONY PRETRIAL DIVERSION PROTOCOL FOR THE 29th JUDICIAL CIRCUIT
Text
1.  DEFINITION 
Pre-trial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, for a period of time not to exceed five (5) years or duration of the diversion agreement shall not be less than the time required to make restitution in full, subject to certain conditions established by the Court 
2.  PERSONS ELIGIBLE
Any person charged with a Class D Felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pre-trial diversion.
 	a.  The person charged must enter a plea of guilty or a plea pursuant to North Carolina v. Alford , before becoming eligible for pretrial diversion. 
 	b.  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program. 
 	c.  A person convicted of a Class D felony for which early release is disallowed by statue, including KRS 189A.010(8) and KRS 189A.120(2), shall be ineligible for this program. 
 	d.  No person shall be eligible for this program more than once in any five (5) year period. 
 	e.  A person convicted of a sex crime as defined in KRS 17.500 is ineligible for pretrial diversion under KRS 533.250(1)(d). 
3.  PROCEDURE 
 	a.  After indictment in circuit court, and no later than 45 days before trial, any person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of pre-trial diversion order. 
 	b.  If applying for pretrial diversion, counsel for the defendant must state, and the defendant must agree on the record, that in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived. 
 	c.  The Commonwealth shall make a written recommendation to the Court in response to each application. KRS 533.250(2).
 	d.  Before making the recommendation to the Court, the Commonwealth shall: 
 		i.  Have a criminal record check from Courtnet and shall supply a copy to the Court and Defendant.
 		ii.  Interview and seek input from the victim and/or victim’s family and advise them of the time, date and place the motion will be heard by the Court; 
 		iii.  Conduct any other investigation that the Commonwealth Attorney’s Office believes is reasonable necessary in making a decision whether to recommend pre-trial diversion; and 
 		iv.  When diversion is recommended, the prosecutor must make a written recommendation to the Court of conditions of the pre-trial diversion as well as appropriate sentence to be imposed if the diversion agreement is unsuccessful. KRS 533.252(3)
4.  ACCEPTANCE AND SUPERVISION
The Court may, in its discretion and with the consent of the Commonwealth, order pre-trial diversion for eligible defendants upon terms and conditions it deems appropriate. Supervision of the participants in the program shall be performed by the Division of Probation and Parole and the provisions of KRS 533.030 relating to conditions of probation and restitution shall, so far as possible, be applicable to pre-trial diversion. No Judgment of Conviction shall be entered on the plea of guilty at the time of the entry of the pre-trial diversion order. Judgment of conviction shall be entered on if the Defendant fails to comply with the terms of the Diversion as set forth below.
 	i.  The order of Diversion shall include:
 		a.  Restitution if applicable 
 		b.  Duration of the diversion 
 		c.  Require the defendant to obey all rules and regulations imposed by Probation and Parole
 		d.  As required by KRS 533.030(1),conditions of probation-restitution, direct the defendant not to commit any offense during the period of pre-trial diversion. Specifically, direct the defendant to comply with any other provision of KRS 533.030 or any other condition the Court deems appropriate. 
 	ii.  The order of Diversion may include: 
 		a.  That the defendant remain drug and alcohol free and be subject to random drug testing at the defendant’s sole cost and expense, if applicable.
 		b.  That the defendant have no violation of the Penal Code or the Controlled Substances Act. 
 		c.  That the defendant possess no firearm or any other deadly weapon
 		d.  Duration of the pretrial diversion shall not exceed five (5) years without agreement of the defendant. Duration of the diversion agreement shall not be less than the time required to make restitution in full.
5.  REVOCATION
 	a.  After a hearing, with notice to the Commonwealth’s Attorney and defendant, the Court may revoke or void defendant’s participation in the pre-trial diversion program upon showing of failure to comply with the conditions of diversion or failure to make satisfactory progress. AOC Form 345, styled Order Voiding Pretrial Diversion of a Class D Felony, was designed for that purpose.
 	b.  If a pre-trial diversion program is revoked or voided, a judgment of conviction shall be entered and the defendant shall be sentenced according to law based on this or her prior plea of guilty.
 	c.  Under KRS 533.256(2), the same criteria applicable to probation revocation hearings apply to a proceeding to void diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable to miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding and therefore the Rules of Evidence are inapplicable to such hearings.
6.  COMPLETION OF DIVERSION PROGRAM
If the defendant successfully completes the provision of the pretrial diversion agreement, the charges against the defendant shall be dismissed and the matter shall be treated as required by KRS 533.258.

Local Rules — Thirtieth Judicial Circuit  Jefferson County
RULE 1.  INTRODUCTION. 
101.  Purpose and Scope. 
102.  Effective Date. 
103.  Citation. 
RULE 2.  STATE HOLIDAYS. 
201.  Holidays. 
202.  Rescheduling for Reasons Other Than State Holidays. 
RULE 3.  MOTION HOUR. 
301.  Regular Motion Hour Schedule. 
302.  Exceptions to the Regular Motion Hour Schedule. 
303.  Appearance of Criminal Defendants. 
304.  Deadline for Serving and Filing Motions. 
305.  Motion Hour Docket. 
RULE 4.  MOTION PRACTICE. 
401.  Motions to Dismiss; Judgment on the Pleadings, and Summary Judgments. 
402.  Motions for Discovery Orders. 
403.  Motions for Default Judgment. 
404.  Motions for Attorney's Fees. 
RULE 5.  COMMISSIONER PRACTICE. 
501.  References to Master Commissioner. 
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RULE 1.  INTRODUCTION.
101.  Purpose and Scope.
Text
These are the uniform Rules of Practice of the Jefferson Circuit Court and shall be enforced in all divisions, except Family, of the Jefferson Circuit Court. These Rules supplement the Kentucky Rules of Civil Procedure and the Kentucky Rules of Criminal Procedure.
102.  Effective Date.
Text
The Rules shall be effective once approved by the Chief Justice of the Supreme Court of Kentucky.
Any previously adopted Rule of this Court in conflict with these new Rules is rescinded.
103.  Citation.
Text
These Rules shall be cited as Jefferson Rules of Practice (JRP).
RULE 2.  STATE HOLIDAYS.
201.  Holidays.
Text
The Court shall be closed on the following holidays, subject to the policies of the Kentucky Administrative Office of the Courts:

 New Year's Day January 1 Martin Luther King, Jr. Day Third Monday in January Spring Holiday Friday preceding Easter, half-day Memorial Day Last Monday in May Independence Day July 4 Labor Day First Monday in September Presidential Election Day First Tuesday in November Veteran's Day November 11 Thanksgiving Day Fourth Thursday in November Christmas Day December 25
Click to view table.
An extra day is allotted for New Years, Thanksgiving and Christmas. When a holiday falls on a Saturday, the preceding Friday shall be observed as the holiday, and when a holiday falls on a Sunday, the following Monday shall be observed as the holiday.
202.  Rescheduling for Reasons Other Than State Holidays.
Text
The Court will grant timely requests to reschedule matters docketed in conflict with religious holidays, the Kentucky Bar Association's annual meeting, Prosecutors' conference, and the Department of Public Advocates' conference.
RULE 3.  MOTION HOUR.
301.  Regular Motion Hour Schedule.
Text
Motion hour shall be on Mondays according to the following schedule:

 Criminal Civil Division 1 8:30 a.m. 8:45 a.m. Division 2 9:00 a.m. 9:15 a.m. Division 3 9:30 a.m. 9:45 a.m. Division 4 10:00 a.m. 10:15 a.m. Division 5 10:30 a.m. 10:45 a.m. Division 6 11:00 a.m. 11:15 a.m. Division 7 11:30 a.m. 11:45 a.m. Division 8 1:00 p.m. 1:15 p.m. Division 9 1:30 p.m. 1:45 p.m. Division 10 2:00 p.m. 2:15 p.m. Division 11 2:30 p.m. 2:45 p.m. Division 12 3:00 p.m. 3:15 p.m. Division 13 3:30 p.m. 3:45 p.m.
Click to view table.
302.  Exceptions to the Regular Motion Hour Schedule.
Text
There shall be no motion hour during the week of a Judicial College. Whenever a state holiday falls on a Monday, the motion hour shall be held on the following Tuesday. If the court is closed for any unforeseen reason, i.e. inclement weather, the Motion Hour shall be passed to the following Monday.
303.  Appearance of Criminal Defendants.
Text
Criminal Defendants do not have to appear at motion hours, except for arraignment and when otherwise notified to do so.
304.  Deadline for Serving and Filing Motions.
Text
All motions, civil and criminal, to be heard at motion hours shall be filed and clocked no later than noon on the preceding Thursday, with service of copies to be mailed by Wednesday, or sent by facsimile or hand-delivered by noon on Thursday. Unless otherwise ordered by the Court, motions filed after noon on Thursday shall be automatically passed to the next following motion hour.
305.  Motion Hour Docket.
Text
Any motion on which arguments need to be heard may be passed to a hearing date or heard at the end of the motion hour docket.
RULE 4.  MOTION PRACTICE.
401.  Motions to Dismiss; Judgment on the Pleadings, and Summary Judgments.
Text
Motions to dismiss, for judgment on the pleadings, and for summary judgment shall not be noticed for motion hour but shall be filed with a memorandum of authority not exceeding twenty-five (25) pages in length, in type no smaller than 12-point. An opposing party shall have twenty (20) days from the certification date on the motion to respond. A reply may be filed no later than ten (10) days after the filing of a response and shall not exceed five (5) pages in length, in type no smaller than 12-point. Prior to notice of submission, counsel may request oral argument. Counsel shall file Form AOC-280, Notice of Submission of Case for Final Adjudication, when the case is ready for submission.
402.  Motions for Discovery Orders.
Text
Counsel in civil and criminal cases shall make a good faith effort to resolve disputes among themselves which arise in the course of discovery. No motions pertaining to discovery shall be made to the Court without a certificate of counsel that she has conferred with opposing counsel, that they are unable to reconcile their differences and that she has otherwise exhausted all extrajudicial means in an effort to reconcile her differences with opposing counsel. To the extent that extrajudicial means have not disposed of the matter, a party may file an appropriate order under CR 37. The motion shall be accompanied by a supporting memorandum with citation to legal authority, if any. The motion and memorandum shall also be accompanied by a copy of the discovery requests in dispute. Response to the motion shall be filed pursuant to CR 37.
403.  Motions for Default Judgment.
Text
(A)  Motions for Default Judgment shall not be noticed for a hearing but shall stand submitted upon filing with the Court. If the Court determines a hearing is necessary under CR 55.01, a hearing date will be assigned and notice will be given to the movant.
(B)  All Motions for Default Judgment involving a liquidated claim shall be accompanied by the following Default Judgment Certificate, in addition to Military Affidavit, if a Military Affidavit is required by the Soldier and Sailor Relief Act, 50 U.S.C. App. 521:
DEFAULT JUDGMENT CERTIFICATE
Plaintiff, by counsel, certifies that:
 		 	1.  No papers have been served on Plaintiffs counsel by Defendant(s) in default.
 		 	2.  Defendant(s) were served on (date)  _____________________________________________________________________  by (how served)  _____________________________________________________________________ .
 		 	3.  The balance due is as follows:
 		 		A.  The amount of the original obligation is $ _____________________________________________________________________ 
 		 		B.  The amount paid by Defendant(s) to be deducted from the original obligation is $ _____________________________________________________________________ 
 		 		C.  If the obligation contains precomputed interest, and other precomputed charges, the amount to be deducted pursuant to statute is $ _____________________________________________________________________ 
 		 		D.  The balance due from Defendant(s) is $ _____________________________________________________________________ 
 		 		E.  If he balance due on line D above is different from the amount sought in the Default Judgment, the reason is  _________ 
(C)  A claim for liquidated damages shall be supported by sufficient written documentation to establish that the amount claimed is accurate.
404.  Motions for Attorney's Fees.
Text
All motions for attorney's fees shall be accompanied by an affidavit of counsel setting forth in detail the dates of the services rendered, the exact nature of the service rendered on each date, the names of the persons rendering the service (if paralegal or other counsel of record), and the number of hours (or fractions thereof) rendered by each person. The number of hours shall be totaled, and a suggested reasonable amount of compensation per hour shall be set forth. The affidavit must also disclose the statute or other authority supporting the requested award of an attorney's fee. If the applicable statute is KRS 411.195, then the affidavit must also contain a showing that the required attorney's fee was actually paid, or was agreed to be paid, by the party enforcing the written obligation. When a party seeking an award of an attorney's fee relies upon a writing to establish entitlement to the fee, a copy of the writing shall be attached with the applicable portion highlighted.
RULE 5.  COMMISSIONER PRACTICE.
Text
The Master Commissioner's office has published “Guidelines for Lien Enforcement Actions in Jefferson County, Kentucky” to assist attorneys. This booklet is available at the Commissioner's Office. While not meant to be a legal treatise, the Guidelines are designed to help practitioners avoid common pitfalls in practice and contain helpful forms. The Court encourages practitioners to review these Guidelines as an adjunct to these Rules.
501.  References to Master Commissioner.
Text
References shall be made to the Master Commissioner as provided by the Rules of Civil Procedure, by the Kentucky Revised Statutes, by these Rules, or by court order in individual cases. The order shall be sufficiently specific to indicate clearly the purposes of the reference and the duties to be performed by the Master Commissioner.
502.  Judicial Sales.
Text
A.  Sales under Execution or Attachment. Unless specific provisions are made to the contrary in the judgment or order directing a sale, all judicial sales may be made by the Master Commissioner. The Sheriff shall make sales under execution or attachment.
B.  Time and Place. Unless otherwise provided in the judgment or order of sale, all judicial sales by the Master Commissioner shall be held on Tuesday at or about 10:00 a.m., at a place designated by the Master Commissioner. During the conduct of a judicial sale, the Master Commissioner shall have power to keep order or may have the Jefferson County Sheriff do so.
C.  Deposit – Resale if not Made. In every case, except where a person ordering the sale shall direct otherwise, the cash deposit specified in the order or judgment of sale shall be made. If he deposit is not made immediately, the Master Commissioner shall reject the bid and resell the property forthwith. In making a resale, the Master Commissioner shall receive no bid from the rejected bidder. A deposit paid to the Master Commissioner shall stop interest on the bid to the extent of the deposit as of the date of payment.
D.   
 	1)  Within five (5) days of scheduling a sale, the party requesting the sale shall file a statement of the amount to be raised and serve a copy on all parties and the Master Commissioner. A form for this statement may be obtained from the Commissioner's office. A new statement shall be filed if a sale is rescheduled. The statement shall itemize all amounts included in the party's judgment, current through the sale date and a per diem rate. The statement will not include court costs and reserved amounts.
 	2)  Any other lien holder who has secured a judgment in the case shall file with the Master Commissioner and serve a copy on all parties, an updated statement of the amount to be raised, within five (5) days after submission of the original statement by the party requesting the sale. The updated statement shall itemize all amounts included in the party's judgment, current through the sale date and a per diem rate. (The updated statement shall also include the amounts to be raised by the party requesting the sale.) If a lien holder should secure a judgment after submission of any statement of the amount to be raised, but before the sale, then the lien holder shall also file an updated statement, no later than five (5) days after entry of the new judgment.
 	3)  Any party may file a pleading in Court soliciting a pay off from the party requesting the sale and any other lien holders who have secured a judgment. The request shall be filed at least twenty (20) days before the sale. The party requesting the sale shall file the pay off statement within ten (10) working days. The pay off(s) shall include the amount to be raised, plus itemized current charges and costs.
 	4)  The Commissioner's handbill shall advertise the amount to be raised as set forth on the most recently updated statement(s), thirty five (35) days before the sale.
 	5)  The Commissioner shall withdraw the sale if the debtor pays the Receiver in full either the pay off(s) or the amount to be raised from the most recent statement, and files an affidavit that the pay off statement required by JRP 502D(3) was not filed.
E.  Proceeds from Sale of Real Estate. The Master Commissioner shall collect the proceeds from sales of real estate and upon appropriate orders shall distribute the proceeds or a portion thereof to parties as approved by the Court. Any ad valorem taxes that are delinquent at the time of sale shall be paid out of the proceeds of sale regardless of the entity that is owed those taxes unless the entity owning the delinquent tax lien timely files a pleading demanding the property be sold subject to the taxes. This shall include any ad valorem taxes that have become delinquent while the action was pending.
503.  Bidding Procedures.
Text
Bids shall be increased in amounts equal to or greater than the following minimum increments: All bids between $500 and $50,000.00 shall be increased in increments of $500.00. Bids of $50,000.00 up to $100,000.00 shall be increased in increments of $1,000.00. All bids more than $100,000.00 shall be increased in increments of $2,000.00.
The Master Commissioner shall only accept bids which specifically state the amount of the bid and shall reject bids which only state the amount that the bid is to be increased.
If the required minimum increase would cause the party to the lawsuit to exceed their authorized maximum bid, a party to the lawsuit shall be allowed one final bid which is less than the above required minimum increase provided that the bid is stated to be a final bid. Non-parties to the lawsuit shall have no right to make a final bid.
504.  Advertisement of Sale.
Text
A.  Deposit for Advertisement. When any order is entered requiring an advertisement or notice in any newspaper or handbill, the moving party shall deposit with the Master Commissioner an amount sufficient to pay the costs of the advertisement or notice. Until the deposit is made, the Master Commissioner shall not make the advertisement or publish the notice.
B.  Cost of Advertisement. When more than one sale is set for the same date, all notices in any newspaper shall be advertised by one single item with the general information applicable to each sale appearing only once and the cost of advertising the general information equally apportioned to the cost of the sale of the various cases.
505.  Inclusion By Reference in Judgment of Procedure of Sale.
Text
Unless the judgment specifically states otherwise, every judgment directing the Master Commissioner to sell real estate will be considered to include the following provisions, which will be a part of the judgment by reference to this Rule:
The Master Commissioner is directed to sell the real estate described in the judgment at public auction to the highest bidder on some Tuesday morning about 10:00 a.m. Notice of the time and location of the sale shall be given in two ways: first by the posting of handbills at the Master Commissioner's office and on or near the property to be sold for at least ten (10) days prior to the date of sale, and second, by placing an advertisement once a week for three (3) successive weeks next preceding the sale in the daily newspaper of the largest circulation published in Jefferson County, Kentucky. The notice shall include the place, time and terms of the sale, along with a short description of the property to be sold.
The real estate shall be sold on terms of one-fourth down and the balance on credit of six (6) months, bearing interest at the rate of twelve percent (12%) per annum from date of sale. The one-fourth down and the provisions of KRS 426.705 must be complied with in a reasonable time not to exceed thirty (30) days from the date of sale. When the purchase price is paid, the deed will be delivered. Where the property sold includes insurable improvements, the successful bidder, at the bidder's own expense, shall carry fire and extended coverage insurance on the improvements from the date of the sale until the purchase price is paid to the extent obtainable or to the court appraised value of the improvements or to the unpaid balance of the purchase price, whichever is less as a minimum, with a loss clause payable first to the Master Commissioner of the Jefferson Circuit Court, or first to the person or persons entitled under the judgment to receive the purchase price. Failure of the purchaser to effect the insurance shall not affect the validity of the sale or the purchaser's liability but shall allow the party or parties entitled to receive the purchase price to purchase this insurance and the premium paid, or the proper portion thereof, shall be charged to the purchaser as purchaser's costs.
506.  Confirmation.
Text
A.  Report of Sale. A successful bidder at a sale may move for an order confirming the sale ten (10) or more days after the filing of a Master Commissioner's Report of Sale. Otherwise, a motion for an order confirming the sale may be filed twenty (20) or more days after the filing of a Master Commissioner's Report of Sale. The motion shall be docketed for a hearing at motion hour unless (1) all parties who are not in default (including purchaser) waive notice; (2) the Plaintiff is the purchaser and all other parties are in default for failure to appear; or (3) the motion is automatically referred to the Master Commissioner under JRP 506B.
B.  Cases to enforce Liens – Reference to Master Commissioner of Post Sale Motion.
After the judicial sale has taken place in the action involving the enforcement of any lien on real estate, motions made by any party may, at the option of the movant, stand automatically referred to the Master Commissioner to examine the record and report promptly as to what disposition should be made of the motion. A motion which is automatically referred under this Rule shall not be docketed for a hearing at a motion hour. Responses and objections to a motion so referred may be made in writing, shall not be noticed for a hearing and shall be filed directly with the Court. Such responses and objections shall be served within seven (7) days of service of the motion. Unless specifically limited by the Court in a particular action, the Master Commissioner has the general powers set out in CR 53.04 and 55.01, including the power to require the filing of briefs prior to making a report.
507.  Master Commissioner Reports.
Text
A.  Reports of the Master Commissioner shall be confirmed by the Court without the necessity of motion if no objections are filed within the time period prescribed by Civil Rules, except as otherwise provided in JRP 506.
B.  Except as provided in JRP 506, objections to a Master Commissioner's Report shall not be noticed for motion hour and shall be filed directly with the Court. A response to the objections may be filed within five (5) days of the filing of the objections. The objections will then stand submitted upon the filing of Form AOC 280. Prior to submission counsel may request a hearing.
C.  Objections to the Master Commissioner's Report shall be made with particulars and with a memorandum of authorities, if appropriate.
508.  Master Commissioner's Fees.
Text
The Master Commissioner shall assess the following fees and expenses:
 	A.  A sale fee shall be assessed for each judicial sale, which shall be a percentage, set forth below, of the final bid, or in the case of several lots sold at the same time under the same judgment, the aggregate of the final bids. The sale fee shall be as follows:

 5% of the first $5,000 2% of the next $20,000 1½% of the next $175,000 ½% of the excess over $200,000
Click to view table.
However, the fee shall never exceed $5,000.
The fee for each cancelled judicial sale shall be 50% of the proposed judicial sale fee, based upon the appraised value of the property, or a flat fee of $100 if the property has not been appraised. In no case shall the fee for a cancelled sale exceed $2,500. If the property is sold, but the sale is not confirmed, the entire sale fee shall be assessed.
 	B.  Direct expenses attributable to the case shall be assessed, including copies, advertising, printed bills and appraisals. A deposit shall be paid to the Master Commissioner sufficient to pay the direct cost of the sale. The deposit must be submitted with the Master Commissioner's copy of the JRP 502D Statement of Amount to be Raised. If a sale is withdrawn, incurred expenses will not be refunded.
 	C.  A $50 report fee shall be assessed for each recommendation on a tendered judgment, whether the report should recommend in favor or against the tendered judgment. A fee shall not be assessed for any reports upon tendered distribution and confirmation orders. Sanction fees may be authorized by the court in cases where repeated corrective action is required, or where individual attorneys or firms repeat the same mistakes causing cases to be reviewed repeatedly by the Master Commissioner's office. Any sanction fee assessed shall be paid to the Jefferson Circuit Court Clerk.
 	D.  A $50 deed fee shall be, assessed for the Master Commissioner to draft and execute a deed. In cases which do not involve a Master Commissioner sale and the Master Commissioner does not draft the deed, a $25 deed fee shall be assessed for review and execution.
 	E.  The Master Commissioner or Receiver shall assess the following fees when paying out money or settling estates: 

 3% of the first $2,000 2½% for the next $3,000; and 1½% for the excess over $5,000.
Click to view table.
The fee shall not be assessed if a sale fee is assessed. For settlement of accounts of insolvent estates this computation shall exclude any amounts exempt from creditors. The fee shall never exceed $5,000.
 	F.  When the Master Commissioner hears a possessory or attachment matter pursuant to KRS Chapter 425, a $25 fee shall be assessed for the hearing and report. This fee shall be paid to the Master Commissioner prior to the hearing.
 	G.  For any other hearing in which there is no sale, settlement, or receivership, a fee shall be assessed at $60 per hour in quarter-hour increments. These fees shall be paid to the Master Commissioner and shall be due on the fifth working day following the conclusion of the hearing. No more than $600 in hearing fees shall be assessed in any case regardless of the number and length of hearings unless recommended by the Circuit Judge and approved by the Chief Judge for extraordinary circumstances shown. If a case is reopened, additional fees totaling no more than $200 may be assessed.
 	H.  A fee of $7.50 shall be assessed for the initial Bill of Discovery conducted before the Master Commissioner. A fee of $7.50 shall be assessed for a Letter of Arrest.
 	I.  The fees charged by the Master Commissioner are subject to a schedule promulgated in Part IV of the Administrative Procedures of the Court of Justice.
509.  Appraisals. 
Text
A.  In all sales of real estate under judgment or decree of Court where an appraisal is required, the fee for each appraiser shall be $100.00 and taxed as costs.
B.  However, in sales of real estate under judgment or decree of Court involving an appraisal of commercial, industrial real estate or real estate consisting of multiple apartments or multiple parcels, the Court may order a fee of more than $100 for each appraiser taking into consideration the time, labor and skill involved.
C.  The appraiser shall post a written or printed notice of sale upon or near the real estate to be sold.
D.  Where an appraisal of personal property is directed by a judgment or decree of sale, the fee of each appraiser shall be determined by the Court on evidence as the Court may require showing the kind of property appraised, the number of items of property involved, its value, and the time, labor and skill involved in making the appraisal.
510.  Bills of Discovery.
Text
A.  Bills of Discovery shall automatically be referred to the Master Commissioner when a copy of the notice together with the required fee is filed in the Commissioner's office. Notice shall be served under the Rules of Civil Procedure directing the party to appear before the Master Commissioner on a Friday, at 10:00 a.m., for the purpose of discovery and examination. For this notice and hearing, the Master Commissioner shall receive a fee, as set pursuant to JRP 508.
B.  No party shall be subject to additional discovery proceedings for six (6) months after her appearance and examination unless an affidavit is filed by counsel showing a change of circumstances warranting this.
C.  If a judgment debtor fails to respond to a notice of discovery, the judgment creditor may subpoena the debtor for an appearance before the Commissioner. If the debtor is served with a subpoena and fails to appear, a forthwith order of arrest may be sought by the creditor.
511.  Possessory and Attachment Hearings.
Text
A.  Actions brought pursuant to KRS Chapter 425 shall automatically be referred to the Master Commissioner. The Master Commissioner and her deputies shall act as the “judicial officer” to perform whatever duties are statutorily required.
B.  After an ex parte action brought under KRS Chapter 425 has been filed, the clerk shall deliver the court file to the Master Commissioner's Office. The Clerk shall also deliver files in other actions where the Defendant requests a hearing or where Plaintiff's counsel wants the Master Commissioner to act.
C.  Required preliminary hearings in possessory and attachment actions shall be held before the Master Commissioner each Wednesday at 2:00 p.m., or at a day and hour designated by the Master Commissioner. Ex Parte Motions and Applications may be heard by the Master Commissioner or the Court at any convenient time.
D.  The demand required by KRS 425.012 and KRS 425.301 shall inform the Defendant of this right to be heard before the Master Commissioner, and shall include the following statement:
If you want a hearing, notify the Master Commissioner either in writing (514 West Liberty Street, Louisville Kentucky 40202) or by phone (502-574-5934) within seven (7) days. If your request is in writing, send a copy of your request to the attorney for the Plaintiff. You will receive written notice of he date and time oft he hearing.
If your request is by telephone, ask for the “possessory action clerk” who will tell you the date and time of the hearing.
When the Defendant's request is received, the Master Commissioner's Office shall set a date and time for a hearing and notify the Defendant and counsel for the Plaintiff of the date and time.
E.  If no request for a hearing has been made within seven (7) days of the demand notice, the clerk shall issue the writ or order, upon receipt of the required compliance affidavit and bond, unless the attorney for the Plaintiff and/or the Court request findings by the Master Commissioner.
512.  Uncontested Cases to Enforce Liens — Reference to Master Commissioner.
Text
An action involving the enforcement of any lien on real or personal property shall be submitted for final judgment (whether submission be upon complaint or cross-complaint) to the Master Commissioner. The Master Commissioner shall examine the record and report promptly whether the case is ready for judgment and what judgment is justified by the record. Unless specifically limited by the Court in a particular action, the Master Commissioner may exercise the general powers set out in CR 53.04 and 55.01, including the power to require the filing of briefs prior to making a report.
513.  Uncontested Cases to Sell Real Estate Other Than Cases to Enforce Liens.
Text
An uncontested action involving the sale of real estate (other than a sale to enforce a lien or private sale), shall be automatically referred to the Master Commissioner for final judgment (whether submission be upon complaint or cross-complaint). The Master Commissioner shall examine the record and report promptly whether the case is ready for judgment and what judgment is justified by the record. Unless specifically limited by the Court in a particular action, the Master Commissioner may exercise the general powers set out in CR 53.04 and 55.01, including the power to require the filing of briefs prior to making a report.
514.  Procedure for Attachment and Garnishment/Service Thereof.
Text
A.  All writs and orders of attachment and garnishment directed to third-party garnishees, such as employers and financial institutions, may be served, at the option of counsel for Plaintiff, by regular first class mail, certified mail return receipt requested, or may be personally served by any person authorized to serve a subpoena pursuant to CR 45.03. Funds attached or garnished pursuant to a writ or order shall, within twenty (20) days of service, be forwarded by the garnishee directly to the attorney for the party on whose behalf the writ or order was issued, unless the order directs otherwise.
B.  All actions in enforcement of garnishment pursuant to KRS 425.501, et seq., shall be brought before the Commissioner. They may be instituted by payment of the fee set forth in JRP 508 and will be docketed for the same day and time as Bills of Discovery.
515.  Collection of Judicial Sale Administrative Fee.
Text
Beginning January 1, 2007, in all mortgage foreclosure or real estate lien enforcement cases filed in Jefferson County, the JSAF (Judicial Sale Administrative Fee) required by Part IV, Sec. 1(9) of the Administrative Procedures of the Court of Justice shall be collected by the Jefferson Circuit Clerk along with the original filing fee. The fee shall be transmitted by the Circuit Court Clerk to the Administrative Office of the Courts on a quarterly basis as requested.
RULE 6.  RECEIVER.
601.  Date of Payment.
Text
Payment of money to the Receiver shall be considered payment into the Court as of the date shown on the Receiver's stamp.
602.  Method of Payment.
Text
The Receiver may receive cash of not more than $100 in any one payment. Single payments of more than $100 shall be by check or draft payable to the Receiver.
603.  Orders for Payment and Withdrawal.
Text
All orders paying money into Court or withholding money shall be filed and signed by the Judge. Orders paying money into Court and withdrawing shall not be in one and the same order.
604.  Certification for Withdrawal.
Text
In every motion to withdraw money from the Receiver, the attorney for the movant shall certify:
 	A.  That according to the terms of the movant's judgment, no other party has priority to the proceeds, and,
 	B.  Whether or not the funds are subject to any attachment or garnishment served upon the Receiver.
Money paid to the Receiver shall be withdrawn by court order, checked by the Master Commissioner and certified to the Receiver. The withdrawal order shall specify the amount to withdraw and the payee, and the amount of the Receiver's fee.
605.  Forthwith Orders of Withdrawal.
Text
No immediate (forthwith) withdrawal of funds from the Receiver will be approved by any Circuit Judge unless extraordinary circumstances or hardship exist.
RULE 7.  FORECLOSURE CASE FILES.
Text
In order to expedite and facilitate the Court's handling of mass foreclosure actions, and to prevent unmanageable size of case files, each action filed under KRS 91.481 through 91.527 (or any other comparable statute permitting multiple counts) shall contain no more than 20 counts, or relate to no more than 20 parcels or property. However, upon a prior showing of extraordinary circumstances or hardship in a particular instance, the Chief Judge may, in her discretion, waive the limitation of this Rule, and allow a specific number of additional counts to be included in an action. No in personam relief shall be demanded unless specifically authorized by the statute.
RULE 8.  PRACTICE OF CRIMINAL LAW IN JEFFERSON CIRCUIT COURT.
801.  Discovery.
Text
A.  The Commonwealth may provide discovery to the Defendant on the day of arraignment, but shall provide no later than ten (10) days prior to the first pretrial conference, the following:
 	1.  Written or recorded statements or confessions made by the Defendant(s), or copies thereof, that are known by the attorney for the Commonwealth or its agents [RCr 7.24(1)]
 	2.  Results or reports of physical or mental examinations, and of scientific tests or experiments made in connection with this case, or copies thereof, that are known by the attorney for the Commonwealth to be in possession, custody or control of the Commonwealth or its agents [RCr 7.24(1)];
 	3.  Any oral incriminating statement known by the attorney for the Commonwealth to have been made by the Defendant(s) to any witness [RCr 7.24(1)];
 	4.  The statement(s) of any witness who may be called as a witness for the Commonwealth, if the statement is in the form of a document or recording in its possession which relates to the subject matter of the witness' testimony and which (1) has been signed or initialed by him/her, or (ii) is or purports to be a substantially verbatim statement made by him/her [RCr 7.26].
B.  The Commonwealth shall permit the Defendant(s) to inspect and copy or photograph books, papers, documents or tangible objects or portions thereof that are in the possession, custody or control of the Commonwealth, or its agents, and which may be material to the preparation of her defense. If there is a dispute as to the materiality of such items, this matter shall be brought to the attention of the Court by the Commonwealth at the first pretrial or as soon thereafter as the dispute arises [RCr 7.24 (2), 7.24(5)].
C.  If the Defendant(s) does not desire discovery pursuant to RCr 7.24 (1) and (2), notice declining discovery shall be provided, in writing, to the Commonwealth within five (5) days of arraignment. Otherwise, not later than 30 days before trial the Defendant(s) shall permit the Commonwealth to inspect, copy or photograph (1) books, papers, documents or tangible objects which the Defendant(s) intends to introduce into evidence and which are in the Defendant's possession, custody or control: and (ii) any results or reports of physical or mental examinations and of scientific tests or experiments made in connection with this particular case or copies thereof, within the possession, custody or control of the Defendant(s) and which the Defendant(s) intends to introduce as evidence or which were prepared by a witness whom the Defendant(s) intends to call at trial when the results or reports relate to the witness' testimony [RCr 7.24 (3)].
D.  The Commonwealth shall furnish the Defendant with a Bill of Particulars, which advises the Defendant with specificity the circumstances of the alleged offense(s), including but not limited to, exact date, time and location of the offense(s) pursuant to James v. Commonwealth, Ky., 482 S.W.2d 92 (1972), the specific acts or conduct by which the Defendant is alleged to have committed the offense(s) including, but not limited to, the particular culpable mental state of the Defendant and the specific sections and subsections of the Penal Code or other statute which the Defendant is alleged to have violated [RCr 6.22].
E.  Upon written request by the Defendant, the Commonwealth shall deliver a copy of any mechanical recording of the grand jury proceedings relating to the Defendants indictment, subject to appropriate arrangements for payment [RCr 5.16(3)]. The tape shall be provided to a Defendant represented by the Public Defender without cost pursuant to KRS Chapter 31.
F.  The Commonwealth shall provide written disclosure of all exculpatory evidence or information to the Defendant.
G.  All responses by any party shall be in writing, acknowledging or denying existence of such items, with copies of the responses and evidence being served upon the opposite party. The Court will consider the Commonwealth or defendant(s) in compliance with these rules of discovery when the parties file with the circuit court a list of items and/or the number of pages of discovery available for inspection or provided to the opposing party. The parties shall not file discovery documents or exhibits with the court unless either party requests or the court requires such filing during pretrial litigation, trial, or appellate review. The parties shall make a good faith effort to resolve disputes among themselves which arise in the course of discovery before bringing any motion to the court. (JRP 402). If, subsequent to the discovery deadline and prior to, or during trial, any party discovers additional material previously requested which is subject to discovery or inspection, counsel shall promptly notify the other party or attorney, or the Court, of its existence. [RCr 7.24(8)]. This continuing obligation also applies to the Bill of Particulars and the disclosure of exculpatory evidence. Any items not divulged according to the discovery deadlines may result in the Court granting a request for a continuance, mistrial or dismissal of the action. The evidence may be suppressed unless good cause is shown or, in the alternative, the Court may enter such other Order as may be just under the circumstances. The court retains discretion to impose sanctions under RCr 7.24 for failure to provide timely discovery. [RCr 7.24(9)].
History
Amended February 9, 2018.
802.  Pretrial Conferences.
Text
Pretrial Conferences shall be held within forty-five (45) days of arraignment. Counsel for the Commonwealth and Defendant(s), and the Defendant(s) shall be present at the Pretrial Conference. The lead investigating officer and all necessary prosecuting witnesses shall be present or contacted prior to the Pretrial Conference to allow for a full and complete discussion and possible resolution of the case. The Court may set deadlines for filing of pretrial motions which would necessitate a pretrial hearing. The Court may issue a pretrial order detailing the agreement of the parties, any deadlines for filing motions, the anticipated length of trial.
803.  Discovery.
Text
A.  The Commonwealth may provide discovery to the Defendant on the day of arraignment, but shall provide no later than ten (10) days prior to the first pretrial conference, the following:
 	1.  Written or recorded statements or confessions made by the Defendant(s), or copies thereof, that are known by the attorney for the Commonwealth or its agents [RCr 7.24(1)];
 	2.  Results or reports of physical or mental examinations, and of scientific tests or experiments made in connection with this case, or copies thereof, that are known by the attorney for the Commonwealth to be in possession, custody or control of the Commonwealth or its agents [RCr 7.24(1)];
 	3.  Any oral incriminating statement known by the attorney for the Commonwealth to have been made by the Defendant(s) to any witness [RCr 7.24(1)];
 	4.  The statement(s) of any witness who may be called as a witness for the Commonwealth, if the statement is in the form of a document or recording in its possession which relates to the subject matter of the witness' testimony and which (i) has been signed or initialed by him/her, or (ii) is or purports to be a substantially verbatim statement made by him/her [RCr 7.26].
B.  The Commonwealth shall permit the Defendant(s) to inspect and copy or photograph books, papers, documents or tangible objects or portions thereof that are in the possession, custody or control of the Commonwealth, or its agents, and which may be material to the preparation of her defense. If there is a dispute as to the materiality of such items, this matter shall be brought to the attention of the Court by the Commonwealth at the first pretrial or as soon thereafter as the dispute arises [RCr 7.24(2), 7.24(5)].
C.  If the Defendant(s) does not desire discovery pursuant to RCr 7.24(1) and (2), notice declining discovery shall be provided, in writing, to the Commonwealth within five (5) days of arraignment. Otherwise, within ten (10) days of compliance by the Commonwealth, the Defendant(s) shall permit the Commonwealth to inspect, copy or photograph (i) books, papers, documents or tangible objects which the Defendant(s) intends to introduce into evidence and which are in the Defendant's possession, custody or control; and (ii) any results or reports of physical or mental examinations and of scientific tests or experiments made in connection with this particular case or copies thereof, within the possession, custody or control of the Defendant(s) and which the Defendant(s) intends to introduce as evidence or which were prepared by a witness whom the Defendant(s) intends to call at trial when the results or reports relate to the witness' testimony [RCr 7.24 (3)].
D.  The Commonwealth shall furnish the Defendant with a Bill of Particulars, which advises the Defendant with specificity the circumstances of the alleged offense(s), including but not limited to, exact date, time and location of the offense(s) pursuant to James v. Commonwealth, Ky., 482 S.W.2d 92 (1972), the specific acts or conduct by which the Defendant is alleged to have committed the offense(s) including, but not limited to, the particular culpable mental state of the Defendant and the specific sections and subsections of the Penal Code or other statute which the Defendant is alleged to have violated [RCr 6.22].
E.  Upon written request by the Defendant, the Commonwealth shall deliver any mechanical recording, or a duplicate tape, of the grand jury proceedings relating to the Defendant's indictment, subject to appropriate arrangements for payment [RCr 5.16(3)]. The tape shall be provided to a Defendant represented by the Public Defender without cost pursuant to KRS Chapter 31.
F.  The Commonwealth shall provide written disclosure of all exculpatory evidence or information to the Defendant.
G.  All responses by any party shall be in writing, acknowledging or denying existence of such items, with copies of the responses and evidence being served upon the opposite party. The Court will consider the Commonwealth or defendants(s) in compliance with these rules of discovery when the parties file with the circuit court a list of items and/or the number of pages of discovery available for inspection or provided ot the opposing party. The parties shall not file discovery documents or exhibits with the court unless either party requests or the court requires such filing during pretrial litigation, trial, or appellate review. The parties shall make a good faith effrort to resolve disputes among themsleves which arise in the course of discovery before bringing any motion to the court. (JRP 402). If, subsequent to the discovery deadline and prior to, or during trial, any party discovers additional material previously requested which is subject to discovery or inspection, counsel shall promptly notify the other party or attorney, or the Court, of its existence. [RCr 7.24(8)]. This continuing obligation also applies to the Bill of Particulars and the disclosure of exculpatory evidence. Any items not divulged according to the discovery deadlines may result in the Court granting a request for a continuance, mistrial or dismissal of the action. The evidence may be suppressed unless good cause is shown or, in the alternative, the Court may enter such other Order as may be just under the circumstances. The court retains discretion to impose sanctions under RCr 7.24 for failure to provide timely discovery. [RCr 7.24(9)].
804.  Pretrial Hearings.
Text
A.  Hearings for bond reduction, suppression issues, discovery issues, consolidation of offenses, separate trial, etc., shall be scheduled prior to the day of trial. Motions by either party necessitating a hearing shall be in writing pursuant to RCr 8.14. The Court may designate a deadline for filing and hearings shall be held as soon as possible after filing.
B.  Ex Parte Requests. Counsel for a person who is financially unable to pay for investigation, experts, the attendance of out-of-state witnesses, or other services reasonably necessary for the defense may request funds for those services in an ex parte, in camera application to the Judge and, upon such request, the Judge shall conduct the inquiry ex parte and in camera, on the record and with the record sealed.
805.  Collection of Fees Pursuant to KRS Chapter 31.
Text
A.  Fees for Public Defender services may be set at arraignment and are subject to review at each stage of the proceedings.
B.  Upon disposition, an order shall be entered indicating the total amount of the fees due, and the date (or dates if installment payments) upon which they shall be paid.
RULE 901.  DISTRICT COURT APPEALS.
Text
A.  With a statement of appeal, the appellant shall tender, if available, an audio or video taped copy of any district court proceedings relevant to the appeal.
B.  Upon the filing of the last counter-statement or upon the expiration of the briefing period, counsel shall file Form AOC-280, Notice of Submission of Case for Final Adjudication. Then the case shall stand submitted.
C.  If a request for oral arguments has been made pursuant to CR 72.10(B) or 72.12(b), counsel shall, in lieu of notice, move for a hearing date at the Court's regular motion hour. After oral arguments, counsel shall file an AOC-280 Form, Notice of Submission of Cases for Final Adjudication. Then the case will stand submitted.
RULE 1001.  WARNING ORDER AND MILITARY ATTORNEY.
Text
A.  In any Warning Order or Military Attorney matter involving only one (1) letter and report, the Court shall assess a $100 fee. For each additional Defendant, the Court shall assess a $50 fee.
B.  In exceptional circumstances only, the Warning Order or Military Attorney may petition the Court to set a fee in excess of the amount(s) specified above.
C.  The Warning Order or Military Attorney will file her report promptly after the expiration of fifty (50) days from the appointment, or such time as the Civil Rules may provide. Failure to do so may be ground for sanctions by the Court, whether the Warning Order or Military Attorney has been paid or not.
D.  The Circuit Court Clerk shall compile a list of all attorneys who have applied to serve as Warning Order and/or Military Attorneys. The Clerk shall make appointments on a rotating and equal basis.
E.  The Circuit Court Clerk shall annually provide to the Circuit Term a report of the appointments made.
F.  The Circuit Term may, for good cause shown, remove any attorney from the list.
RULE 11.  ALLOCATION OF CASES, DISQUALIFICATION OF JUDGES.
1101.  Method of Allottment.
Text
All cases shall be allotted equally and at random among the thirteen (13) divisions of the Court. However, the Chief Judge may receive a twenty-five percent (25%) reduction in criminal and civil cases assigned. Also, the Drug Court Judge may receive a 25% reduction of criminal cases assigned.
 	A.  Civil Cases. The automated case register in the Circuit Court Clerk's Office assigns all District Court Appeals and all other civil cases to the various divisions of the Court. The register has been programmed by the AOC to ensure both the randomness of the assignments and the equal distribution of cases.
 	B.  Criminal Cases. A stack of shuffled cards containing an equal number of cards marked for each of the thirteen (13) divisions, less the 25% case reductions allocated to the Chief and Drug Court Judge, shall be dropped in a drum. To further ensure randomness and equity of caseload, a separate drum is utilized for the assignment of murder indictments. The Grand Jury Foreperson, in open court, shall pull a card from the appropriate drum assigning the case to a division. The division shall be written on the indictment and initialed by the Judge in open court. Indictments containing only a Persistent Felony Offender Charge shall be automatically assigned to the Court where the original indictment was assigned.
 	C.  Informations are presented by the Commonwealth Attorney's Office once weekly and are assigned by random draw to the thirteen divisions of Circuit Court in the Court Administrator's Office. They are initialed by an administrator.
1102.  Refiled Cases.
Text
A.  Civil Cases. Whenever a case has been dismissed without prejudice and is refiled, the parties shall, after allotment, have the case transferred to that division from which it was dismissed. Whenever any Judge discovers the allotment to her division of a case so dismissed from another division, the Judge shall immediately transfer the case to the division from which it was dismissed.
B.  Criminal Cases. Whenever a case has been dismissed and later presented to the Grand Jury for re-indictment, the Judge shall reassign the case to the original Trial Court. If a re-indictment or subsequent indictment of the same person arises out of the same transaction or occurrence, the case shall be assigned to the senior action.
1103.  Disqualification of Judge.
Text
If a judge is disqualified pursuant to KRS 26A.015, the case shall be randomly realloted to another member of the Jefferson Circuit Bench. If all the judges of the Jefferson Circuit Bench are disqualified, the Chief Regional Judge shall certify the need to assign a special judge.
RULES 12.  VIDEOTAPED/DVD DEPOSITIONS.
1201.  Videotape/DVD Depositions.
Text
Videotape/DVD depositions may be taken in actions pending in the Jefferson Circuit Court and shall be taxed as costs. Notice to take depositions shall be in accordance with the Rules of Civil Procedure. At the deposition, the videotape recorder shall be operated by a person qualified to operate it. The videographer shall mark the recording with the style and number of the action and the name of the witness and shall file a certificate which identifies the recording.
Electronic depositions shall be taken under the following conditions:
 	1.  The party noticing the deposition shall provide the videographer with a copy of JRP 1201. At the beginning of the proceedings, the videographer shall either focus on and identify each attorney, party and witness present at the taking of the deposition or read a statement introducing by name the parties to the litigation and the attorneys present without focusing on each person.
 	2.  The camera will remain stationary at all times during the deposition and will not “zoom” in or out on the witness excepting those times when the witness is displaying, for the jury's viewing, exhibits or other pieces of demonstrative proof that can only be fairly and reasonably seen by “zooming” in. The camera will not “zoom” in on a witness solely to give unfair or undue influence to the witness' words.
 	3.  A stenographic transcript, in addition to the recording, will not be necessary. Any party may obtain a transcript at the party's cost.
 	4.  The recording itself will be kept in the possession of the attorney taking the deposition and will be available for comparison, viewing or copying. If discrepancies appear between the stenographic transcript, if any, and the recording, the discrepancies will be resolved by agreement of counsel or ruling of the Court. The decision on the manner in which to handle the discrepancies will be included in the agreement of counsel or ruling of the Court.
 	5.  All objections will be reserved and shall not be stated on the recording except for objections relating to the form of the question. Objections to testimony on the recording and the ruling thereof will be resolved by agreement of counsel or ruling of the Court. All objections relating to video depositions must be made at least ten (10) days before trial. An edited version shall be presented at trial.
 	6.  Any party may object to the video's admissibility if playing it would unfairly prejudice the party because the quality of the video is so poor or if a review of the video reveals any technical errors giving undue influence to the testimony of the witness.
RULE 13.  ALTERNATIVE DISPUTE RESOLUTION.
1301.  Preamble and Scope.
Text
The Jefferson County Trial Courts find that certain problem-solving techniques, commonly known as Alternative Dispute Resolution, often provide an efficient and cost effective alternative to traditional litigation. Further the wise and judicious use of Alternative Dispute Resolution methods may benefit and improve the judicial process for all citizens of this Commonwealth.
Alternative Dispute Resolution is intended to help both litigants and the Courts facilitate the settlement of disputes. Litigants should participate in good faith and in an earnest attempt to resolve their differences.
This Rule will refer primarily to mediation. Nothing in this Rule shall prohibit parties from resolving disputes through other methods. The provisions of any specific Rule regarding mediation (i.e., pretrial mediation of warrants in District Court or mediation of family matters in Family Court) shall take precedence over this general Rule concerning Alternative Dispute Resolution.
1302.  Mediation Defined.
Text
Mediation is an informal process in which a neutral third person(s) called a mediator acts to help two or more litigants resolve part or all of their differences. The parties retain decision-making authority. The mediator assists the parties in identifying issues, fostering joint problem-solving and exploring settlement alternatives.
1303.  Referral of Cases.
Text
At any time on its own motion or on motion of any party, the Court may refer a case or a portion of a case for mediation or another Alternative Dispute Resolution method as agreed upon by the parties. In deciding, the Court shall consider:
 	(a)  The stage of the litigation, including the need for discovery and the extent to which it has been conducted;
 	(b)  The nature of the issues to be resolved;
 	(c)  The value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of on-going relationships;
 	(d)  The willingness of the parties to mutually resolve their dispute;
 	(e)  Other attempts at dispute resolution; and
 	(f)  The ability of the parties to participate in the mediation process.
1304.  No Stay of Proceedings.
Text
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.
1305.  Appointment of Mediator.
Text
Within fifteen (15) days of referral, the parties shall agree upon a mediator or mediators or a mediation service. If the parties cannot agree, they shall notify the Court which will select a mediator or a mediation service.
1306.  Mediator Compensation.
Text
The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator was chosen by agreement. If the mediator is appointed by the Court, the fee for the mediator shall be reasonable and no greater than the mediator's standard fee. Unless otherwise agreed by the parties or ordered by the Court, the parties shall equally divide the mediator's professional fees.
1307.  Mediation Procedure; Time and Place of Mediation Conference.
Text
Following selection of the mediator, the mediator shall set an initial mediation conference within thirty (30) days. Unless otherwise agreed or ordered, the mediation conference shall be held in the county in which the case is pending. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or any material that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
1308.  Attendance at Mediation Conference.
Text
Except by agreement of the parties or order of Court, all counsel of record and all parties shall attend the mediation. A public entity shall be deemed to appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision-making body of the entity. An insured party is deemed to appear by the physical presence of a representative of the insurance carrier, who is not that carrier's outside counsel. This representative must have full settlement authority. An organization other than a public entity or an insurance carrier for an insured party shall be deemed to appear by the physical presence of a representative, other than the party's counsel of record, who has full authority to settle without further consultation. Attendance may be varied by stipulation of the parties or by order of the Court for good cause shown.
1309.  Completion or Termination of Mediation.
Text
The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel and the mediator.
1310.  Report to the Court.
Text
The mediator shall report to the Court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those matters which, if resolved or completed, would facilitate the possibility of a settlement.
1311.  Agreement.
Text
If an agreement is reached during mediation, it shall be reduced to writing and signed by the parties. The parties shall be responsible for drafting the agreement, although the mediator may assist in the drafting with the consent of the parties.
1312.  Confidentiality.
Text
A.  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
B.  Mediation shall be considered as settlement negotiations for purposes of KRE 408.
C.  Mediators shall not be subject to process requiring the disclosure of any matter discussed during mediation, but rather, such matters shall be considered confidential and privileged in nature except on order of the Court for good cause shown. The privilege and immunity resides in the mediator and may not be waived by the parties.
D.  Nothing in this Rule shall prohibit the mediator from reporting abuse according to applicable law.
RULE 14.  MISCELLANEOUS.
1401.  Attorneys Prohibited from Requesting Excuse of Jurors.
Text
Attorneys shall not contact a Circuit Judge requesting the excuse of any prospective juror from jury duty.
1402.  Notice Upon Settlement.
Text
If a trial or hearing is scheduled, counsel shall promptly notify the clerk of the division if the case is settled so that the case may be taken from the docket.
1403.  Telephonic Conference.
Text
Any motion may be heard and any conference may be held by a telephonic conference among a trial judge and counsel for the respective parties. Dates for pretrial conferences may be obtained by telephonic conference with a Judge's office provided that such conference includes counsel for all parties. Counsel seeking a conference shall be responsible for including all necessary counsel. Trial and hearing dates may likewise be scheduled by telephonic conference at the discretion of the trial judge.
1404.  Interrogatories and Requests for Admissions.
Text
When answering interrogatories or requests for admissions, the replying parties shall set forth the entire question or the entire request immediately preceding their response. The proponent of such interrogatories or request for admissions should attempt to allow enough space between questions to allow for an answer.
1405.  Proposed Order Required.
Text
A draft of the proposed judgment or order shall be filed along with a motion for its entry.
1406.  Identification Required.
Text
Every pleading and document filed in the record by counsel or a pro se party shall contain the case number, and a typed or printed name, address and telephone number of the individual signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
1407.  Disposition of Evidence.
Text
At the end of any hearing and/or the conclusion of a trial where controlled substances, guns, live ammunition, explosives, toxic or noxious materials, or currency have been entered into evidence, these items shall be returned to the police authority having custody before the hearing or trial. The Court, in its discretion, may order similar retention and safekeeping of other bulky, valuable or dangerous goods.
1408.  CR 5.06 Compliance.
Text
None of the following pleadings, papers, or portions thereof, shall be filed with the clerk unless attached to a motion or containing the certificate set forth below:
 	A.  Interrogatories propounded under CR 33.
 	B.  Requests for Production or Inspection made under CR 34.
 	C.  Requests for Admission under CR 36.
 	D.  Medical Records.
The certificate is:
Certificate Pursuant to JRP 1408
I hereby certify that I am familiar with Kentucky Rule of Civil Procedure 5.06 and this pleading is filed in conformity with this Rule. 
 Typed Name of Attorney Signing Certificate
Click to view form.
1409.  Display of State Flag.
Text
In order to comply with KRS 2.030(3) the emblem, on the head of the flag staff, its raptor-like appearance notwithstanding, used to display the flag of the Commonwealth of Kentucky in Jefferson Circuit courtroom shall be deemed to be a Kentucky Cardinal in an alert but restful pose.
1410.  Procedure for Writs of Habeas Corpus.
Text
Petitions for Writs for Habeas Corpus are to be filed with the clerk at the suit desk in the Circuit Court Clerk's Office pursuant to KRS 419.030.
1411.  Procedure for Filing Temporary Injunctions/Restraining Orders.
Text
Motions for Temporary Injunction and Restraining Orders shall be filed with the Circuit Court Clerks Office. If the regularly assigned division is unavailable to set a date for hearing, attorneys shall contact the Circuit Court Administrator's Office.
1412.  Procedure for Assignment of Special Bailiffs.
Text
Affidavits for appointment of a Special Bailiff along with a copy of the process to be served, summons issued by the clerk and the complaint should be delivered to the Circuit Court Administrators Office on the second floor of the Judicial Center. A list of approved special bailiffs can be obtained from the Circuit Clerk.
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Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the Jefferson Circuit Court, Family Division (Jefferson Family Court). These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Jefferson Family Court Rules. All previous rules adopted by the Jefferson Family Court are hereby rescinded.
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These Rules shall be cited as JFRP.
104.  Assignment of Cases.
Text
A.   The current alphabetical assignment of cases among the Jefferson Family Courts is available in the Jefferson Family Court Clerk’s Office, the Jefferson Family Court Administrator’s Office, or on the Jefferson Family Court Website: http://courts.ky.gov/circuitcourt/familycourt/sites/jefferson/default.htm 
B.  Case assignment shall be made alphabetically based on the last name of the female litigant. For filing, where both litigants are of the same sex, the action shall be assigned based on the petitioner’s last name. Dependency, neglect, abuse, status and custody cases shall be assigned based on the child’s mother’s last name. In order to facilitate the concept of one-family, one-judge, if a subsequent action is filed regarding the same litigants, that action shall be assigned to the family court division before which the parties first appeared.
C.  Cases will be alphabetically assigned to the appropriate division by utilizing the spelling of the second part of a hyphenated last name.
105.  Holidays.
Text
Holiday schedules may be obtained at the Jefferson Family Court Clerk's Office, the Jefferson Family Court Administrator's Office, or on the Jefferson Family Court website: http://courts.ky.gov/circuitcourt/familycourt/sites/jeffercion/default.htm 
Rule 2.  Motion Hour.
201.  Regular Motion Hour Schedule.
Text
A.  For all Jefferson Family Court actions except those set forth in JFRP 201(B), Motion Hour shall be on Monday. The schedule may be obtained at the Jefferson Family Court Clerk’s Office, the Jefferson Family Court Administrator’s Office or on the Jefferson Family Court website: http://courts.ky.gov/circuitcourt/familycourt/sites/jefferson/default.htm 
B.  Motions for Paternity, Dependency, Neglect and Abuse, Status and Domestic Violence actions shall be noticed for the beginning of the appropriate and regularly scheduled docket. 
C.  Emergency Dependency, Neglect and Abuse and Status motions may be made on any day of the week, with appropriate notice, on each division’s Emergency Dependency, Neglect and Abuse and Status docket, upon approval of an assistant county attorney. Non-emergency Dependency and Status motions shall be noticed for the beginning of the appropriate and regularly scheduled docket.
D.  Arraignment on paternity bench warrants served shall be heard on the regularly scheduled paternity docket or if none, on the daily emergency docket.
202.  Exceptions to Regular Motion Hour Schedule.
Text
There shall be no Motion Hour during the week of the Judicial College. Whenever a state holiday falls on a Monday, the Motion Hour shall be held on the following Tuesday. If the court is closed for any other unforeseen reason, i.e., inclement weather, the Motion Hour shall be passed to the following Monday.
203.  Deadline for Serving and Filing Motions.
Text
A.  All motions pursuant to JFRP 201(A) shall be filed and clocked no later than 4:00 p.m. on the preceding Tuesday with copies to be mailed, hand delivered or sent by electronic transmission (CR 5.02) by 4:00 p.m. on Tuesday. All motions filed after 4:00 p.m. on such Tuesday shall be automatically passed to the next Motion Hour.
B.  If the Jefferson Family Court is closed on Thursday or Friday, motions pursuant to JFRP 201(A) shall be filed and clocked no later than 4:00 p.m. on the preceding Monday with copies to be mailed, hand delivered or sent by electronic transmission by 4:00 p.m. on Monday. All motions filed after 4:00 p.m. on Monday shall be passed to the next Motion Hour. 
C  All non-emergency Paternity, Dependency, Neglect and Abuse, Domestic Violence, and Status motions shall be filed, clocked and noticed no later than 4:00 p.m. four business days preceding the appropriate docket, with copies being mailed, hand-delivered or sent by electronic transmission. All motions filed after the deadline shall be passed to the docket’s next scheduled Motion Hour. Notice to the Jefferson County Attorney may be accomplished by placing a copy of the notice and motion in the Jefferson County Attorney basket located in the Jefferson Family Court Clerk’s Office.
D.  All motions on the Dependency, Neglect and Abuse and Paternity dockets shall be scheduled during the first half-hour of these dockets. The Court may pass the motions for a hearing
Rule 3.  Adoptions/Termination of Parental Rights.
301.  Inspection of Adoption Records.
Text
 Applications regarding inspection of Adoption Records Requests are distributed evenly among all Jefferson Family Court Judges on a rotating basis, beginning with Division One.
302.  Temporary Custody Order.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not opened to inspection by persons other than the parties to such proceedings and their counsel.
303.  Assignment of Adoption Cases.
Text
Adoption cases shall be assigned to the division that heard the prior dependency, neglect and abuse and/or termination of parental rights action, and, if none, shall be assigned utilizing the petitioner’s last name.
304.  Assignment of Voluntary Termination of Parental Rights Cases.
Text
Petitions for voluntary termination of parental rights shall be assigned among the Jefferson Family Courts according to the birth mother’s last name.
Rule 4.  Domestic Violence Petitions.
401.  Procedures for Filing and Obtaining Emergency Protective Orders.
Text
A verified petition for a Domestic Violence Order (DVO) and ex parte Emergency Protective Order (EPO) shall be filed at the Domestic Violence Intake Center (DVIC) on the 1st floor of the Hall of Justice at 600 West Jefferson Street, Louisville, Kentucky 40202. The DVIC is open 24 hours a day 7 days a week, including holidays. The telephone numbers are (502) 595-4697 or (502) 595-0855.
402.  Violation of Domestic Violence Orders.
Text
A.   Without limiting a party’s choice of remedies, alleged violations of Domestic Violence Orders should be referred to the Jefferson District Court for possible prosecution, except as set forth in 402 (B).
B.  Alleged violations of Domestic Violence Orders pertaining to visitation, child support, counseling, or firearms provisions shall be initiated through the Jefferson Family Court and scheduled for contempt hearings on the appropriate Jefferson Family Court docket.
403.  Hearings.
Text
Cases shall be scheduled in fifteen minute intervals to ensure that all cases set for a given date and time are heard in a timely manner. If parties require more than fifteen minutes to present their evidence, the Court may assign the parties to a time at the end of the docket, or the parties may be given another date.
Rule 5.  Paternity.
501.  Motion Practice.
Text
A.  Motions for wage assignments pursuant to KRS 403.215 and KRS 405.465, appointment of Guardian ad Litem, for Guardian ad Litem fees, and to compel discovery shall not be placed on the regular docket but shall stand submitted to the Court unless a written objection and request for hearing is filed within ten (10) days of the date contained in the Certificate of Service.
B.  Motions for default judgments for failure to plead or otherwise defend, as provided by the Rules of Civil Procedure, shall not be noticed for a hearing before the Court but shall be: 1) scheduled for an out of court pretrial conference; or 2) filed with the Court and stand submitted upon filing. If the court determines a hearing necessary under CR 55.01, a hearing date will be assigned.
C.   Motions to modify, suspend, or terminate child support and to determine arrearages accrued on child support orders shall be scheduled or referred for an out of court post-settlement conference conducted by the Jefferson County Attorney’s Child Support Division. Forms for post-settlement motions can be obtained at the Jefferson Family Court Clerk’s Office. 
D.  If an agreement is not reached at a post-judgment conference held by the Jefferson County Attorney’s Office, motions to modify child support filed by an obligor with multiple cases shall be passed to the Jefferson Family Court in which the case with the oldest child is assigned. That Jefferson Family Court will hear the multiple cases for the sole purpose of the motion to modify child support. Motions other than establishment or modification of child support shall be filed and heard in the appropriate division for each individual.
E.  All matters relating to UIFSA Registration for Enforcement only of a foreign support order shall be filed in and heard on the Jefferson Family Court’s Paternity dockets. This includes, but is not limited to, contempt proceedings in such actions.
502.  Pretrial Procedures.
Text
A.  Genetic Testing
 	1.  In all cases in which an answer of denial is filed by the respondent, a pretrial order will be entered by the Court requiring both parties and the child to submit to genetic tests in accordance with KRS 406.081 and KRS 406.091.
B.  Pretrial Conference
 	1.  In all cases in which the respondent files an answer admitting to the paternity of the child, or signs an affidavit of paternity, or the genetic test report contains an inclusionary result, the case shall be scheduled by either party for an out-of-court pretrial conference conducted by the Jefferson County Attorney’s Child Support Division.
 	2.  The purpose of the out-of-court pretrial conference is to explore the possibility of settlement, to simplify the issues and agree upon the issues of fact and law to be heard by the Court, and to explore possible stipulations of fact and documents that will avoid unnecessary proof. 
 	3.  If a case is not settled at the out-of-court pretrial conference, the parties shall certify their attendance at the conference and identify all unresolved issues. Pretrial certification forms may be obtained from the Jefferson County Attorney’s Child Support Division. 
 	4.  No case shall be scheduled for a hearing on the regular court docket for trial, motion for judgment on the pleadings, motion for summary judgment, or motion for an original child support order without first scheduling a pretrial conference. 
 	5.  Nothing in this Rule shall prohibit the parties from entering into an agreed judgment of paternity and order of support and filing the same for approval by the Court off-docket without conducting an out-of-court pretrial conference unless the Cabinet for Health and Family Services is a party and/or providing benefits and if so, the Cabinet shall be notified prior to submitting the order to the Court.
503.  Guardian ad Litem/Military Attorney.
Text
A.  1.  In order to be appointed as Guardian ad Litem, any licensed attorney in good standing with the Kentucky Bar Association may apply, subject to continued ratification by a majority of the judges of the Jefferson Family Court Term. The appointment is to be made and compensation paid according to the statute, case law, or civil rule authorizing the appointment. 
 	2.  Application is to be made by submitting the appropriate form, which is available in the Jefferson Family Court Administrator’s Office. Appointees serving as Guardians ad Litem who fail to demonstrate appropriate knowledge of the statutes, law and procedures in the area in which appointment is made may be stricken from the list by a majority vote of the members of the Court.
 	3.  Motions for compensation shall be accompanied by an affidavit indicating:
 		a.  The statutory basis for appointment;
 		b.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 		c.  That the action or proceedings have been concluded. 
 	4.  Guardians ad Litem appointed to represent unmarried infants, persons of unsound mind, or adult prisoners shall notify the respondent of his/her appointment as a Guardian ad Litem, inform the respondent of the nature of the proceeding and of the respondent’s right to have genetic testing conducted. 
 	5.  Within sixty (60) days of the appointment, the Guardian ad Litem shall file an answer on behalf of the respondent or a report stating that, after careful examination of the case, he/she is unable to present a defense.
B.  The failure of the Guardian ad Litem or Military Attorney to file an answer or report within sixty (60) days of notification of appointment may result in sanctions being imposed against the attorney and removal from the Jefferson Family Court Guardian Ad Litem or Military Attorney List.
504.  Reopening Fee.
Text
A.  Pursuant to FCRPP 14(i), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is bought in forma pauperis.
505.  Administrative Establishment of Support Obligations.
Text
A.  The Jefferson County Attorney, Child Support Division, as agent for the Cabinet for Health and Family Services (CHFS), may administratively establish a child support and/or medical obligation pursuant to KRS 405.430, if:
 	1.  Paternity is not in question, 
 	2.  There is no existing order of child support,
 	3.  The non-custodial parent resides or works in Kentucky, and
 	4.  The non-custodial parent’s address is known.
B.  The support obligation shall be determined in accordance with the guidelines found in KRS 403.212. 
C.  Pursuant to KRS 405.450, the non-custodial parent shall have the right to appeal the administrative order to a CHFS hearing officer. 
D.  Jefferson Family Court shall be the appropriate venue for appeals of a hearing officer’s final order. No Petition for Review of an administrative order shall be filed in Jefferson Family Court until all administrative remedies have been exhausted. Judicial review shall be conducted in accordance with KRS 13B.150.
506.  Permission to Review and Copy Paternity Case Files.
Text
 Upon receipt of the Jefferson Family Court Clerk’s Office of an attorney’s statement seeking permission to review and copy a paternity case file, OR upon the receipt by the Jefferson Family Court Clerk’s Office of a party’s signed and notarized release authorizing an attorney to inspect the party’s paternity case file, for reasons relating to representation in that action of a party thereto , the Clerk’s office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege.
507.  Access to Paternity Cases for Attorneys and Guardians ad Litem Representing Incarcerated Parents. 
Text
The Jefferson Family Court Clerk’s Office shall allow attorneys and Guardians ad Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
Rule 6.  Dependency, Abuse and Neglect.
601.  Procedure for Emergency Custody Orders.
Text
In Jefferson County, to obtain an Emergency Custody Order as set forth in FCRPP 19:
 	A.  During normal working hours, 8:30 a.m. to 4:30 pm. Monday through Friday, excluding holidays, persons seeking an Emergency Custody Order (ECO), shall come to the Jefferson County Judicial Center’s Family Court Clerk’s Office. If a Jefferson Family Court Support Worker assists a person in obtaining an ECO, the support worker is to fax a copy to the Cabinet for Health and Family Services (CHFS) Hotline. If a CHFS social worker is granted an ECO, the social worker is to provide a copy to the agency. A copy shall also be provided to the person seeking the ECO prior to leaving the Jefferson Family Court Clerk’s Office. The original ECO shall remain with the Jefferson Family Court Clerk’s Office. 
 	B.  After working hours, 4:30 p.m. to 8:30 a.m. Monday through Friday and on weekends, the on-call District Court judge or trial commissioner shall be contacted. If the ECO is granted at the Home of the Innocents (HOI), the law enforcement officer or HOI staff will complete the ECO and provide the original order to CHFS. CHFS will file the original order with the Jefferson Family Court Clerk’s Office on the next working day.
602.  Petition.
Text
All petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the assistant Jefferson County attorney, who shall check the petition for legal sufficiency. If the petition is rejected, the CHFS paralegal shall return both the petition and the summons list to the family services worker for correction and/or additions for resubmission to the assistant county attorney. If the petition is approved, the assistant county attorney shall initial the petition and distribute a copy to the assistant county attorney assigned to the docket to prosecute dependency actions. The original shall be filed with the Jefferson Family Court Clerk’s Office.
A.  Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court’s jurisdiction; and
 	2.  Full information concerning the child’s parents and their address(es). The petitioner shall make diligent efforts to locate the child’s parents, including but not limited to, initiating contact with the Child Support Division of the Jefferson County Attorney’s Office.
603.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision.
Text
The judge may permit the Temporary Removal Hearing or the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18.1 if it is established on the record that petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney’s Office in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
604.  Time for Temporary Removal Hearing.
Text
The Temporary Removal Hearing shall be held according to the following guidelines: 
 	A.  The Temporary Removal Hearing shall be scheduled on the dependency docket of the division to which the case is assigned if that docket will be held within 72 hours, excluding holidays and weekends, of the issuance of an ECO. If the division’s dependency docket will not be held within 72 hours, the Temporary Removal Hearing will be scheduled for the division’s emergency docket within 72 hours of the issuance of the ECO. Such hearing should be scheduled toward the end of the 72 hours to allow time for service to be attempted.
 	B.  The Temporary Removal Hearing shall be held no earlier than the day following the filing of the petition to allow time for service to be attempted.
605.  Guardians ad Litem and Parent Attorneys. 
Text
The Court shall assign three Guardians ad Litem and three or four parent attorneys to each division of Jefferson Family Court in order to facilitate consistent, high-quality advocacy representation of all parties.
606.  Duty of Guardian ad Litem and Parent Attorney to Continue.
Text
After a Guardian ad Litem or parent attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, abuse, or termination of parental rights and adoption proceedings. All parties shall be served with notice of an attorney’s request to withdraw.
607.  Admission of a Stipulation of Facts/Jurisdiction.
Text
The Jefferson Family Court has adopted a Stipulation of Facts form to be used for the purpose of establishing facts and jurisdiction.
608.  Records and Transcripts.
Text
 A videotaped record of all proceedings shall be kept and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
609.   Dispositional Hearing.
Text
 At the dispositional hearing CHFS shall provide the court with the following information required pursuant to FCRPP 28 by completing form DNA 12. In addition, if the siblings have been separated, CHFS shall explain the reasons for the separation.
Rule 7.  Domestic Relations Practice.
701.  Required Case Information.
Text
A.  A Case Data Information sheet shall be filed with the petition (Form AOC-FC-3).
B.  In any divorce action where the parties are ordered to attend a Divorce Education Program, the Jefferson Family Court Clerk’s Office shall provide a copy of the Case Data Information sheet to the Families In Transition Office
702.  Appearances, Waivers, and Agreements.
Text
A.  Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a notary or deputy clerk.
B.  No entry and appearance shall be signed prior to the filing of a petition. 
C.   All Agreements and Agreed Orders shall contain the correct mailing and e-mail addresses for the attorneys and parties.
703.  Divorce Education Program.
Text
 Families involved in a divorce proceeding where there are minor children may be ordered to participate in a Divorce Education Program. A sliding scale regarding fees for the program is available for qualifying families. A schedule of sessions and brochure shall accompany this notification of requirement to attend.
704.  Mediation.
Text
A.  Mediation
If ordered by the court pursuant to FCRPP 2(6), the parties shall engage in mediation unless the exceptions provided under KRS 403.036 apply.
B.  Requirements for Property Mediation
The parties shall exchange and provide to the mediator, in no less than five (5) working days prior to the mediation conference, the following:
 		1.  Supplement to financial disclosure statement regarding any material change:
 		2.  A short statement including definition of the issue to be addressed by the mediator and a brief narrative statement of any special problems affecting the case (e.g. closely held corporation, medical problems of any family member, etc.). 
 		 	a.  Copies of all documents supporting valuation of assets;
 		 	b.  Copies of all documents verifying monthly payments and outstanding balances on all debts; and,
 		 	c.  All information and copies of all documents requested by the mediator prior to the mediation conference.
C.  Qualifications and Applications for Jefferson Family Court Approved Mediators
 	1.  A Jefferson Family Court Approved mediator shall complete a minimum of forty (40) hours in a family mediation training program approved by the Jefferson Family Court Term and shall have a college degree, prior basic education and training in the Behavioral Sciences, or be an attorney licensed to practice in the Commonwealth of Kentucky. The parties may select a mediator with equivalent experience who is not on the Court approved list.
 	2.  Applications to become a Court approved mediator may be obtained from the Jefferson Family Court Administrator’s Office.
 	3.  The Jefferson Family Court Judges shall approve additions or deletions to the approved mediator list.
D.  Disqualification of a Mediator
Any party may move the Court to disqualify a mediator. Mediators have a duty to disclose any fact bearing on their qualifications, including any fact which would be grounds for disqualification of a judge. If the Court rules that a mediator is disqualified, an order shall be entered setting forth the name of a qualified replacement. Nothing in this provision shall limit the discretion of a mediator to refuse any assignment. A mediator may elect to decline to act as the mediator, which is final upon written notification to the parties, the Court, and the Jefferson Family Court Administrator (Form JFRP 706).
E.  Adjournment.
The mediator may suspend or terminate mediation whenever, in the opinion of the mediator, the matter is not appropriate for further mediation or at the request of either party.
F.  Counsel. 
The parties shall attend the mediation conference and shall appear promptly at the time and location for the scheduled mediation conference. The attorneys for each party may attend and participate, subject to the defined roles of the mediator, and shall at all times be permitted to privately communicate with their respective clients.
G.  Compensation of Mediator.
 	1.  The mediator shall be compensated at the rate agreed upon by the mediator and the parties unless either or both parties qualify for the Family Court Sliding Scale Fee Schedule set out below. The mediator’s fee may include, but is not limited to:
 		a.  Mediation sessions; 
 		b.  Preparation for sessions;
 		c.  Travel time; 
 		d.  Postponement or cancellation of mediation sessions by the parties and the circumstances under which such charges will normally be assessed or waived; and 
 		e.   Preparation of the parties’ written mediation agreement if prepared by the mediator; and,
 	2.  Sliding Fee Schedule 
The following sliding scale does not apply to a party whose annual adjusted Gross Income is equal to or greater than $60,000. Each party shall be responsible for paying a percentage of the fee based on their proportional share of their combined annual adjusted Gross Income.
 Individual Salary Range Individual Fee per Hour 0 –$4,999 $ 5.00 $5,000– $7,499  $10.00 $7,500 – $9,999  $15.00  $10,000 – $14,999  $25.00  $15,000 – $17,999  $40.00  $18,000 – $24,999  $50.00  $25,000 – $31,999  $60.00 $32,000 – $37,999  $70.00 $38,000 – $59,999  $80.00 
Click to view table.
H.  Completion of Mediation
 	1.  At the conclusion of mediation, the mediator shall report without comment to the Court and the Jefferson Family Court Administrator as to the outcome of the mediation, (i.e. a full agreement, partial agreement or mediation terminated) by using Form JFRP 706. A termination or non-agreement shall be without prejudice to either party. 
 		a.  Handwritten or recorded mediation agreements must be typed and signed by all parties and their counsel, if any, within ten (10) working days.
 	2.  The Court shall retain final authority to accept, modify, or reject an agreement.
 	3.  The parties shall have the affirmative duty to contact the court’s secretary and remand any pending hearings concerning resolved issues.
I.  Confidentiality
 	1.  Mediation proceedings shall be held in private and all communications, verbal or written, made in the proceedings shall be confidential. The same protection shall be given to communications between the parties in the presence of the mediator, and to all communications, verbal or written, with the Jefferson Family Court Administrator or designee. The only exception to this Rule is that the mediator shall be responsible for reporting abuse according to KRS 209.030, KRS 209A.030 and KRS 620.030. 
 	2.  All conduct and communications made during a mediation conference shall be treated as settlement negotiations and shall be governed by K.R.E. 408. 
 	3.  Mediators shall not be subpoenaed regarding the disclosure of any matter discussed during the mediation which is considered confidential. This privilege and immunity resides with the mediator and may not be waived by the parties.
705.  Parenting Coordinator.
Text
The purpose of the Parenting Coordinator is to provide parents in high conflict an alternative to litigation and expensive, divisive court battles, and to make decisions or recommendations that are in the best interest of the children. A high conflict family requires assistance in resolving persistent conflicts. The Court may appoint a Parenting Coordinator when mediation is unsuccessful or inappropriate due to domestic violence.
A.  Role of Parenting Coordinator
The Parenting Coordinator shall facilitate parents in making and implementing joint decisions in the best interest of their minor children and, when agreed to by the parties, make decisions, with the exception of custody or primary residence, on behalf of families.
The Parenting Coordinator may do the following: 
 	1.  Revise the parenting schedule or conditions (other than a court-ordered requirement of supervision), telephone, or any other type of contact;
 	2.  Recommend orders regarding exchange and/or transportation of the child, including specifying time and place of exchange; 
 	3.  Change education, daycare, and/or extracurricular activities for the child;
 	4.  Require a parent to submit or produce a child to submit to a substance abuse screen, psychological or custody evaluation, and provide release for reports or results.
 	5.  Recommend more specific orders to facilitate implementation; 
 	6.  Change the times for religious observances and training by the child; and
 	7.  Address other issues raised by the parties.
B.  Decisions by a Parenting Coordinator 
The parties may agree to work with a Parenting Coordinator by signing an Agreed Order, and they shall comply with the decisions of the Parenting Coordinator if those decisions are permitted under the Agreed Order.
C.  Recommendations by a Parenting Coordinator
If the parties do not agree to work with a Parenting Coordinator, the Court may order the parties to a Parenting Coordinator who will make written recommendations (not decisions) to the Court. The Court will consider the Parenting Coordinator’s report and other evidence at a hearing when making its decisions.
D.  Parenting Coordinator Qualifications
 	1.  The Parenting Coordinator shall have (a) either a minimum of a master’s degree in psychology or social work, or (b) forty (40) hours of training in mediations, and (c) either five (5) years experience in mediation or five (5) years experience in family therapy; OR 
 	2.  The Parenting Coordinator shall have (a) a minimum of five (5) years practicing family law as an attorney with concentration of at least fifty percent (50%) of his/her practice in family law, and  (b) forty (40) hours of training in mediation, and  (c) either five (5) years experience in mediation or five (5) years negotiating conflict and achieving parenting plans.
 	3.  The Jefferson Family Court term shall decide who is qualified to serve as a Parenting Coordinator.
E.  Parenting Coordinator Cost
 	1.  By Agreed Order:
The parties shall agree what share each will pay of the hourly fee set by the Parenting Coordinator
 	2.  By Court Order:
If the Court appoints a Parenting Coordinator to make recommendations to the Court, the parties shall pay the Parenting Coordinator’s hourly fee as allocated by the Court.
Rule 8.  Status.
Text
There are no local rules pertaining to Status cases.
Rule 9.  Miscellaneous.
901.  Identification of Counsel or Party Required.
Text
Every pleading, motion and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
902.  Protection of Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by JFPR 506 and by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
903.  Notice of Submission.
Text
In accordance with SCR 1.05(8), when any action stands submitted for final adjudication, counsel or unrepresented parties shall file an AOC Form 280 with the Judge, Family Court Clerk and Administrative Office of the Courts.
904.  Video Copies of In-Chamber Interviews with Children.
Text
The Jefferson County Circuit Court Clerk’s Video Office shall not release any Jefferson Family Division video in-chamber interviews with children without a specific written order of a Family Court Division Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child and specific purpose for the request.
905.  Requests for Confidential Video Records.
Text
The Jefferson County Circuit Court Clerk's Video office shall not release any copies of Jefferson Family Court confidential video records, except for Paternity actions, without a specific written order from the presiding Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian ad Litem, if any, and set forth the purpose for the request.
Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
906.  Releasing Individuals in Custody.
Text
As authorized by Court Order, the front counter deputy clerks in the Jefferson Family Court Clerk's Office may sign releases lor individuals in custody who purge themselves of contempt or post bond.
907.  Distribution of Orders and Other Documents.
Text
To facilitate more efficient processing, the Jefferson County Family Court Clerk may electronically transmit court orders and other documents relating to actions from the Dependency, Neglect and Abuse docket and the Status docket, to the Cabinet for Health and Family Services, the Court Designated Workers, and to attorneys who have agreed to electronic receipt of Court orders, on an as-needed basis, to facilitate more efficient processing.
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Rule 1.  Introduction.
101.  Purpose and Scope.
Text
These rules apply to the civil and criminal practice of law in the Jefferson District Court and are intended to supplement the Kentucky Rules of Civil Procedure and the Kentucky Rules of Criminal Procedure. These rules shall be enforced in all divisions of Jefferson District Court.
102.  Effective Date.
Text
The effective date of these rules shall be January 1, 2007.
103.  Citation.
Text
These rules shall be cited as JDR _________ .
104.  Time Frames.
Text
A.  All areas of practice shall adhere to time frames as mandated by the Kentucky Supreme Court, and adopted by Jefferson District Court. Examples of these time frames are illustrated in Appendix A of these rules. Reasonable notice of significant changes in the time frames shall be provided to the bar.
B.  Any elapsed time, other than reasonably necessary for pleadings, discovery and court events to enable the just and efficient disposition of District Court cases, is unacceptable. The Court shall firmly and uniformly enforce its case-flow management procedures through any necessary steps, including a strict policy limiting continuances.  No request for continuance shall be granted except for good cause shown on the record.
105.  Disqualification of Judge.
Text
A Judge shall complete Form AOC-SJ-5 (Notice of Disqualification) to provide notice to the Chief Regional District Judge of the necessity of his/her disqualification. Upon receipt of said notice, the Chief Regional District Judge shall determine whether the disqualification is necessary, and if so, shall assign a Special Judge. The forms are available in the Jefferson District Court Administrator's Office.
Rule 2.  Sessions of Court & Holidays.
201.  Sessions of Court.
Text
The Jefferson District Court will be in session, with regular dockets, starting as set forth within these Rules, Monday through Friday of each week. In addition, there will be an arraignment docket on Saturday and some of the below-listed holidays as determined by the Chief District Judge. The Saturday arraignment docket shall be assigned a rotation among all the Judges of the District Court.
202.  State Holidays.
Text
A.  With the exception of the arraignment docket as noted above, the Court shall be closed on the following holidays, subject to the policy of the Kentucky Administrative Office of the Courts (AOC):

 New Years Day* January 1 Martin Luther King Jr. Day Third Monday in January Spring Holiday One-half Day (AOC determined) Memorial Day Last Monday in May Independence Day July 4 Labor Day First Monday in September Veteran's Day November 11 Thanksgiving Day* Fourth Thursday in November Christmas Day* December 25 Presidential Election Day Tuesday after the first Monday in November in leap years
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* An extra day is allotted for New Years Day, Thanksgiving and Christmas. When a holiday falls on a Saturday, the preceding Friday shall be observed as the holiday. When the holiday falls on a Sunday, the following Monday shall be observed as the holiday, subject to the AOC's holiday schedule. 

B.  Judges shall keep light dockets on the dates of the Annual Convention of the Kentucky Bar Association. No regular docket will be heard during the dates of any District Court judicial conference; only emergency hearings, adult arraignments and juvenile arraignments shall be held during such conferences.
203.  Times and Locations.
Text
A.  The times and locations of the sessions of District Court, and any changes thereto, shall be available at the Court Administrator's Office. Reasonable notice of significant scheduling changes shall be provided to the bar. 
B.  Where there is more than one Judge in a division, cases will be assigned equally to the Judge's dockets, except companion cases, which will be kept together on one of the Judge's dockets.
204.  Teams and Rotation.
Text
The District Term is divided into two teams. Each team is assigned the same number of divisions of District Court as the number of Judges that are on the team, with some additional arraignment dockets. Every two years, the teams will switch the assigned divisions.
Each team shall select a team leader to coordinate schedules. Each team may determine the manner and duration of the rotation of its Team members. Team members shall cover dockets for other team members, to the extent possible, for judicial leave. 
 Team composition, the Courts assigned to each team and the length of the assignment is subject to the discretion of the Chief Judge of the District Court.
205.  Judicial Leave.
Text
A.  Each Judge shall take leave in a manner consistent with the commitment of the Jefferson Courts to fair and timely justice to all parties. 
B.  Mindful of the necessity to retain sufficient judicial staffing levels at all times to permit the prompt and effective disposition of the business of the Court, each team shall be responsible for covering the dockets of team members absent for any reason. Each team is encouraged to prepare a combined leave schedule for all Judges on its team to promote the prompt and efficient operation of court business. In the event of an extended absence of a team member (e.g. serious illness, judicial vacancy), the Chief District Court Judge shall have the authority to redistribute temporarily a portion of that team's workload.
206.  Submission.
Text
Any matters pending and ready for decision prior to rotation shall be decided by the presiding District Court Judge in compliance with the AOC policy regarding time, even though that Judge may rotate to another division prior to making the decision.
207.  Duty Judge Assignment and Trial Commissioners.
Text
The Chief District Court Judge shall assign a Judge to be on duty each day from 7:00 a.m. to 7:00 a.m. the following day to take care of emergency matters. District Court Trial Commissioners, with the approval of the Chief Justice of the Supreme Court and appointed by the Chief Judge of District Court, shall be on duty simultaneously with a District Court Judge every night from 11:00 p.m. to 7:00 a.m. for specific emergency matters. Presently, the Trial Commissioner's duties from 11:00 p.m. to 7:00 a.m. are to review and set bail, review emergency protective petitions, review emergency custody petitions, review juvenile detentions, and review adult mental inquest petitions. Appropriate agencies may contact the Trial Commissioners directly; but all other contact, e.g: search warrants and juvenile mental inquest petitions, should be through the District Court Judge on duty.
208.  Pleadings.
Text
CR 11 is supplemented to also require the attorney's telephone number.
Rule 3.  Civil Practice.
301.  Civil Divisions.
Text
There shall be two civil divisions of Jefferson District Court: Division I and Division II. The style of all pleadings, briefs, motions and judgments shall include the action number, the civil division number, and the designation of Jefferson District Court.
302.  Assignment to Division.
Text
At the time of filing or transfer of each case, the District Court Clerk shall assign a division by RANDOMLY alternating I and II.
303.  Scheduling.
Text
Trial dockets shall be called Monday, Tuesday, Wednesday and Thursday of each week, except during recess or holidays under JDR 202.
304.  Motion Practice.
Text
A.  In accordance with CR 78, each Friday shall be known as Motion Day. Motions shall be docketed for 10:30 a.m. in Division I and 11:00 a.m. in Division II, or at such other times designated by the Chief District Court Judge, with reasonable notice to the bar. All times and locations are subject to change. A current schedule is available at the District Court Administrator's Office. All motions to be heard at motion hours shall be filed and clocked no later than noon on the preceding Wednesday, with service of copies to be mailed by Tuesday or hand-delivered by noon on Wednesday. Unless otherwise ordered by the Court, motions filed afternoon on such Wednesday shall be automatically passed to the next following motion hour.
B.  Motions for Discovery. 
 	1.  Motions for Bills of Discovery are only made with the Court after notice has failed, and a subpoena has issued.  
 	2.  Motions for Discovery shall be docketed at motion hour.
C.  Trial Assignment. 
Upon written notice to the clerk requesting a trial assignment date, the clerk of Civil Division II shall give trial dates of Mondays between the hours of 9:00 a.m. and 3:30 p.m., and the clerk of Civil Division I shall give trial dates of Tuesdays between the hours of 9:00 a.m. and 3:30 p.m. If an objection is raised by any party as to the assignment of a trial date, the motion shall be continued to the next regularly scheduled motion hour. 
D.  Motions may be made orally during the progress of trial. All other motions must be in writing. Motions to dismiss, motions for summary judgment and motions for judgment on the pleadings shall not be noticed for hearing; but, where appropriate, shall be filed along with affidavits, exhibits, and/or a memorandum of authorities. Opposing party's response time shall be twenty (20) days from the certification date on the motion. At the expiration of the twenty (20) day period, either party may submit the case for final adjudication by issuing AOC Form 280 “Notice of Submission of Cases for Final Adjudication.” Counsel, or the Court on its own motion, may request oral argument.
Failure to file affidavits, exhibits and/or a memorandum of authorities by either party may be grounds for denying or granting the motion. Any matter under submission to a Judge will be decided by that Judge even though the Judge may rotate to another division. Matters under submission shall include any matter taken under submission by a particular Judge and those matters where an AOC Form 280 “Notice of Submission of a Case for Final Adjudication” has been filed with the clerk prior to the Judge rotating from that division.
E.  Motions for Default Judgment. 
 	1.  Motions for default judgment shall not be noticed for a hearing but shall be filed with the Court and will stand submitted upon filing. If the Court determines a hearing is necessary under CR 55.01, a hearing date will be assigned.
 	2.  All motions for default judgment in claims involving a liquidated amount shall be accompanied by a default judgment certificate as follows:

 DEFAULT JUDGMENT CERTIFICATE Plaintiff (by counsel) certifies that: 1. No papers have been served on Plaintiff (or Plaintiffs counsel) by the defendant(s) in default. 2. Defendant(s) were served on  . 3. The balance is due as follows: (a) The amount of the original obligation is $ . (b) The amount paid by defendant(s) to be deducted from the original obligation is  . (c) If the obligation contained pre-computed interest, and other pre-computed charges, the amount to be deducted pursuant to statute is $ . (d) The balance due from defendant(s) is $ . (e) The balance due on Line (d) is different from the amount sought in the default judgment because  . Affidavit as to military status of defendant. All claims for liquidated damages shall be supported by sufficient written documentation to establish that the amount claimed is accurate, including but not limited to, the following proof: (a) If the basis of plaintiff's claim is a promissory note, the original note, a duplicate original or a photocopy, if not previously filed. (b) If the basis of the plaintiff's claim is property damage or an automobile, a copy of the repair or estimate or other document evidencing the damages sought, if not previously filed. If none is available, a statement as to the reasons for non-availability and the basis for the estimate. When a party seeking an award of an attorney's fee relies upon a writing to establish entitlement to the fee, a copy of the writing shall be attached with the applicable portion highlighted.
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305.  Discovery.
Text
A.  The Kentucky Rules of Civil Procedure and JDR 314, Time Guidelines, pertaining to discovery shall be applicable in Jefferson District Court.
B.  Notice for the taking of discovery shall designate the location of the attorney's office, Monday through Friday, during business hours. Upon failure to comply with said notice, counsel shall draft a subpoena summoning the person to Court. Once served, if the party fails to comply, a Forthwith Order of Arrest may issue. 
C.  Post-judgment bills of discovery may only be made every six (6) months unless otherwise granted by the Court for good cause shown.
306.  Jury Trial.
Text
Any party upon obtaining a date certain for jury trial under CR 38.02 shall pay the jury fee to the clerk as required by CR 3.03(3). Failure to  pay the jury fee may be deemed a waiver of the right to trial by jury. Any party desiring a jury trial shall make a demand in conformance with CR 38.02; otherwise,  the right to a jury trial is waived.
307.  Notice of Settlement.
Text
Promptly upon settlement of a case, if a trial or hearing has been scheduled, counsel shall notify the clerk of the division in order that the case may be taken from the docket. Failure to comply with this rule may result in sanctions against counsel.
308.  Schedule of Preliminary Hearings.
Text
All preliminary hearings brought pursuant to KRS Chapter 425 shall be held each Friday at 10:30 a.m. in Civil Division land at 11:00 a.m. in Civil Division II, or at such other times designated by the Court. All times and locations are subject to change, and a current schedule is available at the District Court Administrator's Office. Ex parte motions and applications for relief may be heard by the Court at any convenient time, and writs of possession or attachment and temporary restraining orders may issue in accordance with the grounds specified in KRS Chapter 425.
309.  Fees.
Text
All monies ordered paid into Court shall be paid to the Clerk of District Court and may be withdrawn only by order of the Court upon proper notice to all interested parties.
310.  Bonds.
Text
The personal appearance of any person, including the judgment debtor, in aid of execution of a judgment may be secured. If this person fails to appear, having been personally served with a subpoena, the Court may issue a Forthwith Order of Arrest to compel the person's appearance.
311.  Appearance.
Text
 Whenever a defendant, party or witness has appeared and been examined under oath on discovery proceeding upon a judgment, such person shall not be compelled to appear again within six (6) months unless an affidavit is filed by counsel showing a change of conditions or circumstances warranting same. 
312.  Answer to Garnishment.
Text
Proceedings to compel an answer to a garnishment shall be by contempt subpoena or by a rule issued on the garnishee directing the filing, of an answer within ten (10) days of service of the rule, and said rule shall be made absolute upon the failure of the garnishee to file said answer in a timely manner. Proceedings under this rule shall be heard on Motion Day.
313.  Special Bailiffs.
Text
Special bailiffs shall be appointed upon the record showing unsuccessful service under CR 4.01 or upon affidavit showing good cause. Special bailiffs shall be compensated as prescribed by law. KRS 454.145. However, additional compensation may be awarded by the Court pursuant to CR 3.03(4) Upon affidavit of the special bailiff. Special bailiff fees shall be taxed as costs of the action.
314.  Time Guidelines.
Text
The following time guidelines are hereby adopted by the Jefferson District Court for disposition of civil cases:
 	A.  All active cases as defined herein, shall be disposed of in an expeditious manner.

 Ninety percent (90%) of those cases should be disposed of within six (6) months; One hundred percent (100%) of those cases should be disposed of within twelve (12) months.
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Active cases are defined as those cases where summonses have been served upon the defendants and the actions have not been stayed because of bankruptcies or for some other good cause shown.
B.  Any elapsed time, other than reasonably necessary for pleadings, discovery and court events to enable the just and efficient resolution of civil cases, is unacceptable. The Court shall firmly and uniformly enforce its time guidelines through any necessary steps, including a strict policy limiting continuances. Continuance of any pretrial event shall not extend the date set for trial. No request for continuance shall be granted except for good cause shown on the record. 
315.  Small Claims Practice.
Text
A.  All pre-trial motions must be filed in the Clerk's office five (5) days before the trial date. Post-trial motions will be scheduled not less than five (5) days from the date of filing.
B.  Amended complaints and counterclaims per KRS 24A.290, must be filed at least five (5) days before the trial date. Service of a copy delivered to the defendant/plaintiff may be effected as follows:
 	1.  By hand delivery at least five (5) days prior to the trial; or
 	2.  By first class mail at least eight (8) days prior to the trial per CR 6.05. 
C.  Bonds on Forthwith Orders of Arrest may be in the amount of the judgment plus court costs and then rounded up to the nearest dollar, or in an amount deemed appropriate by the Judge.
D.  Agreed settlements must be in the form of a money judgment reduced to a writing and signed by the parties.  
E.  In cases of service of process on the Secretary of State, once the Small Claims Clerk has received the memo from the Secretary of State indicating that the statutory requirements have been satisfied, the case will be scheduled for trial. When the Secretary of State returns the memo after the court date, a new court date will be given and notices mailed to the parties. 
F.  The time standards of KRS 24A.280 will govern the scheduling of trials. Hearing time shall not be less than twenty (20) days nor more than forty (40) days after service of process. 
G.  Upon the filing of an appeal, the Judge will review any motions for supersedeas bond.  
H.  Post-judgment Bills of Discovery and show cause rules shall be heard as assigned by the clerk at the direction of the Court. Post-judgment Bills of Discovery may only be made every six (6) months unless otherwise granted by the Court for good cause shown. 
I.  All motions and service to the other party must be in writing, except those made orally during the process of trial. 
J.  Special bailiffs shall be paid as prescribed by law. Additional compensation may be awarded by the Court pursuant to CR 3.03(4) upon affidavit of the special bailiff. Service fees are taxed as costs of the action.
K.  To request a jury trial, pursuant to KRS 29A.270(2), the claim must be over $250.00 and the defendant must file a written motion with service to the other party. In addition, the defendant shall give notice to the division at least seven (7) days prior to the time set for the hearing pursuant to KRS 24A.320(2). 
L.  A Consumer Guide shall be available from the Small Claims Clerk which provides step-by-step guidance through the small claims process and collection procedures.
316.  Forcible Detainers and Evictions.
Text
A.  Upon the filing of the Petition, the Civil District Court Clerk shall assign trial dates in the order in which the petitions are filed, Monday through Friday.  
B.  The assignment of jury trial dates will be made at the time that the motion for jury trial is granted. Jury fees must be paid at that time. 
C.  All motions shall be docketed at 9:30 a.m. Monday through Thursday in the appropriate division. All times and locations are subject to change, and a current schedule is available at the District Court Administrator's Office.
D.  The following guidelines are established for the disposition of cases: 
Ninety percent (90%) are to be disposed of within thirty (30) days of filing; ninety-five percent (95%) are to be disposed of within forty-five (45) days of filing; and one-hundred percent (100%) are to be disposed of within ninety (90) days of filing.
317.  Petition Authorizing or Prohibiting Cremation.
Text
A.  Petitions initiated pursuant to KRS 367.97527(3) shall be filed with, the Clerk of the Civil Division. Petitions may be filed by an authorized agent, as defined by KRS 367.97501(1), or by the crematory authority.
B.  Unless extraordinary circumstances exist, the Court shall give due deference to the desires of the deceased as expressed in the pre-need cremation authorization form. 
C.  Petitions can be obtained from the Clerk of the Civil Division.
318.  Civil Jurisdiction.
Text
The Jefferson District Court Civil Division has jurisdiction over the following matters:
 	A.  Small Claims Complaints;
 	B.  Civil Complaints up to and including $4,000.00;
 	C.  Evictions (Forcible Entry & Detainer);
 	D.  Petitions for Emancipation by Minors;
 	E.  Petitions Authorizing or Prohibiting Cremation;
 	F.  Appellate Jurisdiction from Administrative Agencies, including:
 		1.  Denial or Suspension of the Carry Concealed Deadly Weapon License;
 		2.  Parking Tickets; and, 
 	G.  All matters reserved pursuant to KRS 23A.100(3).
Rule 4.  Probate Practice.
401.  Scheduling.
Text
The Probate Division of the Jefferson District Court shall convene pursuant to JDR 203. The regular docket shall be called at 1:00 p.m., the rule docket shall be called at 2:00 p.m. and the hearing docket shall be called immediately thereafter each day, or at such other times as designated by the Chief District Court Judge. Updated schedules are available at the District Court Administrator's Office.
402.  Filing and Payment of Fees.
Text
Any initial petition for appointment of a fiduciary, probate of a will, or similar initial proceeding shall be filed in the Probate Division of the Jefferson Circuit Clerk's Office (Clerk), and all District Court fees shall be paid upon the filing of the Petition. 
The fee to record the will shall also be tendered to the Clerk upon the filing of a petition to probate a will. The Clerk will then attach that check to the will and forward both the will and the recording fee to the Jefferson County Clerk's Office, upon the will being admitted into probate.  
Any petition filed with the Probate Division that does not include the appropriate fees shall be rejected by the Clerk until the full amount of fees is tendered.  
Matters shall be filed and placed on the Court's docket not later than the preceding day, unless by leave of Court. Cases may be placed on the docket at the time of filing or after filing by calling the Clerk's Office and advising the date desired and the style of the estate or other matters involved.
403.  Pleadings.
Text
All pleadings and other papers presented to the Court shall be typewritten. The most recent AOC form shall be used at all times. Where appropriate, an order should be presented with a motion or a petition. 
 	A.  The full name of the attorney and his/her address, including zip code and telephone number, shall be typed on each petition. 
 	B.  The petitioner shall indicate if the will is self-proven.
404.  Petition.
Text
The Court requires the names, ages and post office addresses of heirs at law unless good cause is shown and ordered otherwise by the Court (KRS 394.145). The petitioner shall list all the real and personal property individually owned by the deceased, including the total amount of the market value of all such real and personal property, to allow the Court to set bond in the proper amount. If the fiduciary requesting the appointment by the Court is a non-resident of the Commonwealth of Kentucky, the full name and address of the process agent residing in Kentucky shall be typed on the petition.
405.  Bond Guidelines.
Text
In exercising its discretion under KRS 395.130(1), the Probate Division hereby adopts the following guidelines:
 	A.  The bond of the personal representative shall continue to be set in the amount of the probatable estate even though a testamentary instrument excuses bond or surety. The value of the real estate will be excluded unless an instrument grants the power of sale or the fiduciary has petitioned the Court to sell the real estate under KRS 389A.010. 
 	B.  Surety will be excused (in the absence of a compelling reason) where a testamentary instrument requests that surety not be required. A waiver of surety executed by all parties in interest will be honored by the Court (in the absence of compelling reason) upon the Court being satisfied that all interests are adequately protected. Said waivers need not be notarized by the parties executing the waivers.  
 	C.  Banks and trust companies may continue to pledge their capital stock in the amount of the bond. 
 	D.  Surety on other fiduciary bonds will be required in the amount of the bond, where persons under disability are involved, unless the facts clearly indicate that no surety bond or a surety bond in a lesser amount will adequately protect all interests. (Example: KRS 387.122 — blocked accounts.)  
 	E.  Whenever a fiduciary is required to execute a bond, the fiduciary may, by special power of attorney, grant another person the power to sign the bond of the fiduciary and execute the fiduciary's oath on his/her behalf. The power of attorney shall be in a separate instrument and shall be notarized.
406.  Increase/Reduce Bond.
Text
A motion to increase bond shall be made whenever it is learned that the previous bond is inadequate on probatable assets.  A motion to reduce bond on probatable assets of a fiduciary may be made any time after the inventory or periodic settlement has been filed showing a reduction in the assets remaining in the hands of the fiduciary.
407.  Matters Not Scheduled on Court Docket.
Text
There shall be a pre-docket consisting of petitions to:
 	(1)  Dispense with administration,
 	(2)  To probate (only) self proven wills,
 	(3)  To probate (only) by affidavit pursuant to KRS 394.230 and
 	(4)  Uncontested motions and orders, unless otherwise placed on the docket by the Court, such as:
 		(a)  Motions for extension of time (If the extension of time is for longer  than sixty (60) days from the original due date, Jefferson District Court Probate Form #407 (2003) is required [See Appendix B for Form]);
 		(b)  Motions to increase or decrease bonds; and,
 		(c)  Motions to sell real property. (An affidavit will is required indicating that all interested parties have notarized waivers, which must be attached, and that no interested parties are under disability. An affidavit of descent is required for the record.)
408.  Settlements.
Text
All settlements shall include the checklist provided by the Probate Clerk, along with an affidavit by counsel or personal representative indicating compliance with each item on said checklist.
An affidavit of descent shall be filed with all settlements except when the will distributes all assets to specifically named individuals. Guardianship settlements are exempted by this requirement.
Settlements shall include the following:
 	A.  Formal Settlements
 		1.  Date of death,
 		2.  Date of appointment of fiduciary,
 		3.  Statement indicating decedent is testate or intestate,
 		4.  Description of the settlement as periodic or final,
 		5.  A photocopy of the first page of the Kentucky Inheritance Tax Return for Final Settlements of decedents' estates, along with copies of the Kentucky Inheritance Tax Acceptance forms or Affidavits of Exemption if taxes are exempt by statute,
 		6.  Description of all distributions under a will in sequence of their mention in the will, indicating either that the distribution occurred or a statement explaining the failure of distribution,
 		7.  A summary itemization of all assets received and all disbursements and distributions with amounts listed,  
 		8.  A provision for all formal settlements indicating all forms of compensation and commission received by any attorney or fiduciary, the total thereof, and the basis of its determination, and,  
 		9.  An affidavit of settlement, the example of which follows:

 FORMAL SETTLEMENT AND PERIODIC SETTLEMENT AFFIDAVIT OF ATTORNEY OR FIDUCIARY The undersigned states the settlement tendered in this Court has been reviewed, and the following is provided to the Court: __1. Distribution is in conformance with the Will and Codicil [see JDR 408(6)]. __2. Vouchers or cancelled checks are provided and attached. __3. Checks are listed individually. __4. Gross summary page and/or tax clearance or affidavit of exemption is attached. __5. Distribution is in accordance with the statute of intestate succession.  __6. Six (6) months have passed since date of appointment. __7. Explanation of any guardianship funds is attached. __8. There are no outstanding Proof of Claim(s) filed. __9. Infant(s) are now of age and have signed a release or matters of guardianship are resolved. __10. Personal representative's fees with supporting evidence is attached. __11. Attorney's fees with supporting evidence is attached. __12. An Inventory has been filed. __13. There is attached an itemization, in summary form, with a running total, of all assets received, including any income, and all disbursements and distributions. __14. Receipts and/or disbursements balance. __15. OTHERS:  .
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 	B.  Informal Settlements
 		1.  Informal settlements shall reflect all forms of compensation and commission received by any attorney or fiduciary, the total amount, and the basis of its determination.
 		2.  An affidavit as follows shall be submitted with all informal settlements:

 INFORMAL SETTLEMENT AFFIDAVIT OF ATTORNEY OR FIDUCIARY The undersigned states the informal settlement tendered in this Court has been reviewed and the following is provided to the Court: __1. Each beneficiary has signed a notarized waiver stating BOTH that he/she has received his/her share and he/she is waiving a formal accounting and settlement (in compliance with KRS 395.605.) __2. Receipts or checks for individual bequests are attached. __3. TAXES: Gross summary page, tax clearance or tax exemption is attached. __4. Six (6) months has passed since date of appointment. __5. Explanation of any guardianship funds is attached. __6. There are no outstanding Proof of Claim(s) filed. __7. Infant(s), now of age, has(ve) signed receipt of disbursements. __8. Personal representative's fees with supporting evidence is attached . __9. Attorney's fees with supporting evidence is attached. __10. An Inventory has previously been filed.
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 	C.  Guardianship: (see AOC forms)
All disbursements shall be supported by the original vouchers, receipts, or bank proof of processed check(s) filed with the settlement, and in the order shown on the settlement.
 	D.  Settlements shall be accompanied by checks payable to the “Jefferson Circuit Clerk” in the appropriate amounts.
 	E.  When required by KRS 395.610(1) a fiduciary shall make an appointment with the Court, through the Clerk, to present for review all securities reflected on the periodic settlement as being in the hands of the fiduciary or in the alternative, file with the settlement a certificate as permitted by KRS 395.610(1).
 	F.  If no exceptions to the settlement are filed following advertising pursuant to KRS 395.625, the settlement will be automatically confirmed on the confirmation date. If exceptions are filed, the attorneys involved should move the Court for a date when the matter may be heard. 
 	G.  Subsection E and F of this rule shall not apply to an estate in which an informal settlement is filed in accordance with KRS 395.605.
409.  Guardian Accountability.
Text
Guardians shall render their accountings and file settlements annually after the first accounting pursuant to discretion granted the Court under KRS 387.175. [See JDR 405(D) for bond matters.]
410.  Name Change.
Text
In a petition for a name change, the fee to record the name change shall be tendered to the Probate Division of the Jefferson Circuit Court Clerk's Office, along with the filing fee for the petition. If the Court grants the order changing the name, the recording fee and a true copy of the order shall be forwarded to the Jefferson County Clerk's Office for recording. The order shall state if the order is to be sent to the Office of Vital Statistics.
411.  Inventory or Other Settlement.
Text
Whenever an inventory, account, or report pursuant to KRS Chapter 387 is not filed by the Guardian within the time required by appropriate statute, the Clerk shall issue a notice of the failure to file any such report or any notice of a rule motion to the current counsel of record for the guardian, if any. If there is no attorney of record for the Guardian, then the notice shall be sent to the Guardian. If a second or subsequent notice relating to failure to file reports or a rule motion is necessary, said notice shall be sent to the Guardian and to the counsel of record, if any.
412.  Filing Incomplete.
Text
Any filing determined to be incomplete by the accepting Clerk shall be clocked and the filer notified that it is incomplete. The file shall be placed on hold for a period not to exceed ten (10) days in order that it might be corrected by the filer. If at the end of the correction period the filing has not been corrected, the Clerk shall forward the file to the District Court Judge presiding in the Probate Division with proper notification as to the deficiency. This time period shall not be used to extend any filing deadline.
Rule 5.  Guardianship Practice (KRS Chapter 387).
501.  Interdisciplinary Teams.
Text
The Court shall maintain separate Interdisciplinary Teams consistent with the provisions of KRS 387.540(1). If the person evaluated is a poor person as defined in KRS 453.190, the compensation of the physician, the psychologist, and the social worker team members shall be paid by the Louisville Metro Government pursuant to KRS 387.540(8), upon a finding by the Court that the fees are reasonable. Additional compensation may be allowed upon a finding by the Court of extraordinary work.
502.  Appointed Counsel.
Text
The Court shall maintain an approved attorney list for appointment as counsel in initial or renewal disability proceedings, restoration proceedings and Guardians Ad Litem for the sale of real estate. Counsel shall be appointed by the Court. Procedures for listing and selection should be identical to JDR 903.
503.  Emergencies.
Text
Emergency hearings shall be set by the Court within statutory time frames upon Petitioner's affidavit establishing reasonable grounds to believe the presence of a need for immediate action under KRS 387.740(1).
504.  Motion Hour.
Text
Motion hour shall be on each Thursday at 9:30 a.m., or at such other times as designated by the Chief District Court Judge with reasonable notice to the bar, with the following matters to be heard by the Court: 
 	A.  Sales of real estate pursuant to KRS Chapter 389A, including appointments of Guardians Ad Litem;  
 	B.  Removal of limited or full guardians or conservators appointment of successors and increases of bond;  
 	C.  Guardian appointments under KRS Chapter 388, where no jury trial has been demanded; 
 	D.  Modifications of prior disability declarations or restoration proceedings under KRS 387.620;  
 	E.  Petitions for renewal of appointments of limited guardian or conservator under KRS 387.610; 
 	F.  Rules to compel filing of inventories, periodical and final reports, annual reports and plans preserving the ward's estate; 
 	G.  Rules to compel payment of any fees or monies awarded by the Court or due under any provisions of these rules or KRS 387.500, et seq.; 
 	H.  Request for advice from the Court concerning the duties and responsibilities of guardianship or conservatorship; and, 
 	I.  Such other matters as the Court in its discretion may direct to be heard.
505.  Verification of Annual Reports.
Text
Where the ward's residence is not licensed or monitored by the Kentucky Cabinet for Health and Family Services, the Court shall appoint an appropriate person or agency to verify by personal contact the contents of the annual report. This person or agency shall be compensated by the Louisville Metro Council if the ward is indigent, or by the ward's estate if not.
506.  Record-Keeping.
Text
After biennial reports are filed pursuant to KRS 387.710 and have been approved by the Court, all cancelled checks and receipts shall be returned by the deputy clerk to the guardian/conservator for safe keeping with an order from the Court directing them to keep said items for five (5) years unless otherwise ordered by the Court.
507.  Guardian Inventories, Accounts and Reports.
Text
Whenever an inventory, account, or report pursuant to KRS Chapter 387 is not filed by the Guardian within the time required by appropriate statute, the Clerk shall issue a notice of the failure to file any such report or any notice of a rule motion to the current counsel of record for the Guardian, if any. If there is no attorney of record for the Guardian, then the notice shall be sent to the Guardian.  
If a second or subsequent notice relating to failure to file reports, or a rule motion is necessary, said notice shall be sent to the Guardian and to the counsel of record, if any.
Rule 6.  Traffic/Criminal Practice.
601.  Schedule for Traffic Offenses.
Text
The District Court of Jefferson County adopts the pre-payable schedule for traffic offenses, as set out in AOC Form AOC-056-19, attached hereto as Appendix C.
602.  Scheduling.
Text
A.  Regularly scheduled court dates shall be assigned by the Chief Judge or his/her designee.
B.  Subject to the schedule established under Subsection (A) of this Rule, all persons arrested and in custody of Louisville Metro Corrections shall be arraigned on the date of arrest, or the next following scheduled court day. A person held in custody shall not be detained for more than forty-eight (48) hours from the time of arrest without being arraigned, unless there are exigent circumstances to be determined by a judge, which prevent arraignment within the forty-eight (48) hour period.
C.  If a defendant appears before the Court and there is an unserved summons or warrant pending against him/her, the Court shall do the following:
SUMMONS: 
 	1.  Have the summons served upon the defendant and set a date certain for the defendant to return to the appropriate Court for further proceedings; or,
ARREST WARRANT: 
 	2.  Remand the defendant to the custody of the sheriff and determine the validity of the unserved warrant as soon as practicable. If the warrant has not previously been set aside, the Court may set bail, release the defendant on his/her own recognizance, or remand the defendant to custody, and set a date certain, pursuant to Subsection (B) of this Rule, in the appropriate Court for arraignment.
603.  Driver Education.
Text
Traffic School (Driver Re-education) shall be set at the discretion of the Court, or as specified by statute.
604.  Motion Practice.
Text
 All motions shall be in writing and shall be delivered to the District Court Clerk and served on the prosecution and/or opposing counsel at least twenty-four (24) hours prior to being brought on the docket, except by leave of Court.
605.  Notice.
Text
At all arraignments, the Court shall ensure that the defendant is given in-hand notice of the next scheduled court date.
606.  Continuances.
Text
When a trial date has been set, the prosecution and defense attorney will make diligent preparation and notify all witnesses. No continuances will be granted except in proper circumstances with good cause shown.
607.  Notice of Warrant.
Text
The County Attorney shall notify the maker in writing ten (10) days prior to the issuance of an arrest warrant for theft by deception involving a dishonored check that such a warrant has been sought. Copy of such notice shall be filed with the Court's copy of any warrant subsequently issued.
608.  Copies of Search Warrant.
Text
Copies of all search warrants and affidavits in support thereof issued by a District Court Judge shall be filed immediately with the Circuit Court Clerk. An executed copy shall also be filed by the applicant with the Circuit Court Clerk within twenty-four (24) hours of execution.
609.  Motions for Shock Probation.
Text
Motions for shock probation, pursuant to KRS 439.267, shall contain the following certification in writing prior to being placed on the Court's docket:
 	1.  The name of the sentencing Judge;
 	2.  List of any and all charges to which the defendant is serving time;
 	3.  Length of sentence(s);
 	4.  Date of the sentence(s)/date of the defendant's reporting to jail if applicable;
 	5.  Number of days actually served in jail;
 	6.  Number of days requested to be shock probated;
 	7.  Statement as to whether fines, service fees, court cost and/or restitution has been paid; and
 	8.  Photocopy of the Judge's Court docket showing the defendant's conviction shall be attached.
610.  Time Guidelines.
Text
The time guidelines adopted for the District Court Criminal Divisions are:

 Traffic and misdemeanor cases: Seventy-five percent (75%) of the cases should be disposed of within forty-five (45) days; Ninety-eight percent (98%) of the cases should be disposed of within ninety (90) days; and One-hundred percent (100%) of the cases should be disposed of within 180 days.
Click to view table.
Time guidelines are subject to modification by the Chief District Court Judge or District Court Administrator with the approval of the Chief Justice of the Supreme Court. Failure to meet these time guidelines shall not alone be grounds for dismissal. The model code definition of the institution of and disposition of a criminal case is adopted; i.e. a case is considered opened and the time begins to run when an arrest is made, or when a citation, summons, or warrant is served.
Citations must be properly delivered to the District Court Clerk within seven (7) days of issuance or they will not be processed, unless good cause is shown or as otherwise ordered by the Chief Judge of Jefferson District Court.
Disposition of a case occurs at the time of dismissal, plea of guilt, finding of guilt, or transfer to the Grand Jury. The following occurrences specifically do not count toward measurement of the time: show cause date; sentencing date; pre-trial diversion; drug court referral; Department of Transportation referral; mental health diversion; competency and/or criminal responsibility evaluations; or, arrest/or bench warrants.
611.  Collection of Fees Pursuant to KRS Chapter 31.
Text
A.  Partial fees for public defender services shall be set at arraignment, subject to review at each stage of the proceedings.
B.  Upon disposition, a form order shall be entered indicating the total amount of fees due, and the date (or dates if installment payments) upon which they shall be paid.
C.  The form order shall be in quadruplicate, with one (1) copy delivered to the defendant, one (1) copy for the court file, one (1) copy for the Jefferson County Court Administrator, and one (1) copy for the Department of Public Advocacy in Frankfort.
D.  Fee(s) paid to the Jefferson County Circuit Court Clerk shall be duly recorded by case number. If the fee, or any portion thereof, is not paid by the due date, the court's order is a civil judgment subject to collection pursuant to Kentucky law.
612.  No Liability Insurance Diversion Program.
Text
The Pre-Trial Services Department of the Administrative Office of the Courts (AOC) shall provide a monitoring program for all defendants who have entered a plea of guilty to having no liability insurance and who have, at the time of the plea of guilt, shown proof of current liability insurance covering the vehicle for which he/she was charged, or any subsequently owned vehicle or, in the event that he/she no longer owns a vehicle, proof of non-owner's insurance covering him/her on any other vehicles as follows:
 	A.  If the person is a first time offender within a five (5) year period:
 		1.  Upon the recommendation of the county attorney and the consent of the defendant, the District Court Judge shall approve participation in the monitoring program, unless the District Court Judge, in his or her discretion believes that:
 		 	a.  There is a substantial risk that the defendant will abscond from the jurisdiction of the court prior to fulfillment of the terms of the monitoring contract; 
 		 	b.  There is a substantial risk that the defendant will commit another crime prior to fulfillment of the terms of the monitoring contract;
 		 	c.  The defendant is in need of correctional treatment that can be provided most effectively by commitment to the county jail; or,
 		 	d.  Participation in the program would unduly depreciate the seriousness of the defendant's crime.
 		2.  The county attorney's recommendation of a defendant's participation in the program shall not be unreasonably withheld. If the county attorney refuses to consent to a defendant's participation in the program, he or she shall state on the record the reasons therefore.
 		3.  Upon referral to the program, sentencing on the underlying charge shall be withheld. Notice to the Department of Transportation (DOT) of a finding of guilt shall be withheld until, and only if, sentencing is pronounced upon the defendant.
 		4.  Upon approval for participation in the program, the defendant shall meet with a monitoring officer to establish a formal contract which specifies the court ordered conditions, the length of the contract and, if required, the need for the defendant to make restitution. The contract shall commence Upon approval by the District Court Judge. Individual contract lengths shall be determined by the District Court Judge not to exceed twenty-four (24) months.
 		5.  The program participant shall be required to comply with all provisions of the monitoring contract. (See Appendix F). If the program participant fails to comply with the conditions of the contract, the monitoring officer shall refer the matter to the sentencing Court, with notice to the defendant and/or the defendant's attorney, for a decision whether to terminate the contract and sentence the defendant or to modify the terms of the contract. Notice to the defendant to show cause why the defendant has failed to comply with the terms of the contract shall be deemed sufficient if sent by regular mail to the defendant's last known address listed by the monitoring program. Violation of any of the terms of the contract may be shown by way of sworn affidavit of the monitoring officer or the county attorney. The trial judge shall enter an order reflecting the court's decision. As with the original monitoring contract, the participant must agree to any contract modifications prior to reinstatement.
 		6.  When the defendant fully complies with all of the terms of the contract, the monitoring officer shall notify the county attorney. The county attorney shall move the Court to set aside the plea of guilt and dismiss the charge. The Court shall enter an Order reflecting said determination.
 		7.  All program records and all statements made by a defendant to the monitoring officer regarding the contract shall be privileged; shall not be admissible or discoverable for any purpose; shall be exempt from subpoena; and shall be deemed confidential. However, program staff, the District Court Judge, the county attorney, and the Chief District Court Judge may access the information for purposes of program review, monitoring and supervision. The information shall not be released to any other person or entity without prior written consent of the District Court Judge or the defendant. Nothing in this paragraph shall be deemed to prohibit release of information to the victim regarding a defendant's participation in the program.
 		8.  The fee for participation in the program shall be in an amount set by the Director of the Administrative Office of the Courts. The Court may assess the fee on a sliding scale basis upon ability to pay or waive the fee entirely in the case of indigence.
 		9.  Court costs shall be assessed in all cases unless the District Court Judge determines that the defendant is indigent.
 	B.  If the defendant is a second or subsequent offender within a five (5) year period:
 		1.  The Court may order, at sentencing, participation in the monitoring program as a term of probation or conditional discharge of the sentence.
 		2.  All rules and regulations set forth in subsections (A)4, 5, 7, 8, and 9 above, for first time offenders shall be applicable to second or subsequent offenders.
 		3.  Violation of the terms of probation or conditional discharge may be proven by way of sworn affidavit of the monitoring officer or the county attorney.
Rule 7.  Citizens Complaints/Mediation.
701.  Obtaining Warrants and Summons.
Text
Citizen Complaints may be made by individuals at the Jefferson County Attorney's Office during normal business hours. Domestic Violence Criminal Complaints may be filed in the Domestic Violence Intake Center during normal business hours. For an emergency criminal complaint after hours, the individual may go to the Deputy Sheriff on duty who will contact the on-call Assistant Jefferson County Attorney, who will then make the determination of whether the matter needs to be addressed immediately or may wait until the next regular business day.
702.  Mediation.
Text
1.  In General. 
 	A.  The Jefferson District Court General Term finds that under some circumstances mediation may provide an efficient and cost effective alternative to traditional litigation or criminal matters. Further, the wise and judicious use of mediation may benefit all participants.
 	B.  Mediation is an informal process in which a neutral third person, called a mediator, facilitates the resolution of a dispute between two (2) or more individuals. The process is designed to help individuals reach an agreement on some or all of the issues in dispute. The decision making authority rests with the participants, not with the mediator. The mediator assists in identifying issues, fostering joint problem solving and exploring resolution alternatives.
 	C.  The Court may refer any case or portion of a case to mediation, except as otherwise provided in these rules.
 	D.  When referring a case to mediation, the Court shall consider:
 		1.  The nature of the issues presented;
 		2.  The value to the individuals involved in the mediation of confidentiality, rapid resolution or the promotion or maintenance of ongoing relationships;
 		3.  The willingness of the individuals involved in the mediation to mutually resolve the dispute or issue; 
 		4.  Other attempts by the individuals to resolve the dispute or issue; and,
 		5.  The ability of the individuals involved to participate in the mediation process.
2.  Mediation Session. 
 	A.  Mediation sessions shall be closed to all persons other than the individuals subject to the mediation, their counsel and any other person(s) invited by the mediator with the consent of the individuals involved.
 	B.  The mediation session and the mediator's conduct shall be governed by the Rules of Administrative Procedure of the Court of Justice, Part XII, mediation Guidelines for Court of Justice mediators. 
 	C.  If the matter is resolved, the mediator shall reduce the agreement to writing for the signatures of the participants. 
 	D.  With the exception of those conducted by private mediators who charge a fee, all mediations in Jefferson District Court shall take place in the Hall of Justice, unless another location is agreed upon by the mediator and all individuals subject to the mediation. Private mediators offering pro bono services may conduct mediations for Jefferson District Court in the Hall of Justice.
3.  Report of Mediation Status. 
 	A.  After the scheduled mediation date, the mediator shall provide the District Court Administrator with a Report of Mediation Status utilizing the forms and procedures directed by the Administrative Office of the Courts.  
 	B.  If the case/matter is not resolved by mediation, the matter shall be referred to the District Court Judge for further action.
4.  Confidentiality. 
 	A.  Except as otherwise provided by this rule, all mediation documents and mediation communications shall be confidential and shall not be released to any other person or agency without the written consent of the individuals subject to the mediation. Further, the mediation documents and communications shall not be subject to disclosure through discovery or any other process and are not admissible as evidence in any judicial or administrative proceeding.
 	B.  The mediator shall not be subject to process requiring the disclosure of any matter pertaining to the mediation, and such matters shall be considered privileged and confidential. The privilege and resulting immunity reside with the mediator. Mediation occurring as part of a civil case is protected as a settlement negotiation for purposes of KRE 408. 
 	C.  No part of the mediation shall be considered public record. 
 	D.  No restriction on disclosure shall be required, and the privilege may be waived under this rule, if:
 		1.  All parties consent to the disclosure in writing and the mediator agrees; or, 
 		2.  The mediator learns of abuse subject to mandatory reporting by KRS 209.030, KRS 209A.030, KRS 620.030, or other applicable law. 
 		3.  Nothing in this Rule shall prevent the AOC from reviewing mediation information for the purpose of evaluation and supervision.
5.  Civil Mediation. 
 	A.  The procedures in this Rule shall pertain to all District Court civil cases. 
 	B.  A District Court Judge may refer cases to mediation at any time by referring the parties to Civil, District Court Clerk's office for scheduling. 
 	C.  Following the scheduled mediation, the mediator shall file a Report of Mediation Status with the District Court Administrator, along with a signed copy of any agreement reached by the parties.
6.  Mediating Citizen's Criminal Complaints. 
 	A.  Citizen Criminal Complaints. 
 		1.  A citizen's criminal complaint may be made as follows: 
 		 	a)  During normal business hours, the criminal complaint shall be made to the Jefferson County Attorney's Office.
 		 	b)  During normal business hours, domestic violence criminal complaints may be made in the Domestic Violence Intake Center.
 		 	c)  After normal business hours, emergency criminal complaints may be made with the deputy sheriff on duty, who shall contact the on-call Assistant Jefferson County Attorney. The on-call Assistant Jefferson County Attorney shall make a determination as required by subsection (5) below.
 		2.  For a matter to be referred for mediation, the complaining witness and the alleged offender shall be eighteen (18) years of age or older, and the alleged offense must have occurred in Jefferson County, Kentucky.
 		3.  Where related complaints (cross-complaints) are filed, every effort shall be made to refer such complaints to the same reviewing authorities, and to schedule any subsequent proceedings on the same dates.  
 		4.  When a complaint is referred to mediation, a mediation conference shall be scheduled within fourteen (14) days of the referral, absent extraordinary circumstances.
 		5.  Citizen complaints shall be referred to mediation according to the following procedures: 
 		 	a)  The Assistant Jefferson County Attorney shall interview the complaining witness to determine if probable cause exists to believe a criminal offense has been committed. If probable cause does not exist, the Assistant County Attorney shall reject the matter and it shall be presented to the District Court Judge.
 		 	b)  If the Assistant County Attorney determines that there is probable cause to believe an offense was committed, the complaining witness should be afforded an opportunity to request mediation as a resolution to his or her complaint with the alleged offender.
 		 	c)  If there is a determination of probable cause, the Assistant County Attorney shall complete an AOC Form 315.B, Criminal Complaint, which shall include a sworn statement of the complaining witness, the recommended criminal charge(s), and one of the following recommendations for disposition to the District Court Judge: 
 		 		i.  Request that the District Court Judge issue a warrant (in complaints presented after-hours, the on-call Assistant County Attorney shall determine whether to contact the on-call District Court Judge immediately or make the request on the next regular business day); or
 		 		ii.  Request that the District Court Judge issue a summons; or,
 		 		iii.  Request that the District Court Judge refer the matter to mediation. 
 		 	d)  The AOC Form 315.B shall be tendered to the District Court Administrator for submission to the District Court Judge. 
 		 	e)  The District Court Administrator shall present the completed AOC form 315.B containing the complaining witness's sworn statement and the Assistant County Attorney's recommendations to a District Court Judge, who may take one of the following actions:
 		 		i.  Issue a summons or arrest warrant for the defendant; 
 		 		ii.  Refer the matter to mediation; or, 
 		 		iii.  Reject the action.
Any action taken by the District Court Judge shall be in writing and signed. For a mediation referral, the District Court Judge shall refer the matter to the District Court Administrator to schedule the mediation and assign a mediation number in the Mediation Division of KY Courts II. 
 	6.  Any agreement reached between the complaining witness and the alleged offender shall be voluntary. The terms for compliance with the agreement shall not exceed one (1) year from the date the alleged offense occurred, and shall not be legally enforceable by the complaining witness, the alleged offender, the County Attorney, the mediation program, or the courts. Failure by the alleged offender to comply - with the terms of the agreement may result in the re-initiation of the underlying criminal complaint.
 	7.  If the criminal complaint is not resolved at mediation, the following may occur:  
 		a)  If the complaining witness fails to appear at the scheduled mediation, the matter shall be closed, and shall only be reinitiated if the complaining witness comes forward again to swear to the allegations and the County Attorney determines there is probable cause to believe an offense has been committed. 
 		b)  If the alleged offender fails to appear at the scheduled mediation and the complaining witness wishes to proceed, the County Attorney shall request that the District Court Judge issue an arrest warrant or summons for the alleged offender.
 		c)  If the complaining witness and alleged offender both appear, but the mediation is unsuccessful and the complaining witness wishes to proceed, the County Attorney shall request that the District Court Judge issue an arrest warrant or summons for, the alleged offender.  
B.  Judicial Referral of Criminal Cases. 
 	1.  Once the complaint has been signed by a District Court Judge and criminal prosecution has commenced by the assignment of a case number in the Criminal Division of the Jefferson District Court and the defendant has been served, a District Court Judge may continue the case by referring it to mediation, if:  
 		a)  The County Attorney agrees to the mediation; 
 		b)  The complaining witness agrees to the mediation; 
 		c)  The defendant agrees to the mediation; and, 
 		d)  The County Attorney agrees to dismiss the case if the complaining witness and the defendant reach an agreement. 
 	2.  Mediations should be scheduled at least fourteen (14) days in advance of the next scheduled hearing date. 
 	3.  Following the scheduled mediation, the court mediator shall send a Report of Mediation Status to the District Court Administrator. 
 	4.  If the criminal complaint is resolved, the defendant shall not be required to return to court, and the County Attorney shall move to dismiss the case at the scheduled hearing date.
 	5.  If the criminal complaint is not resolved, the defendant shall return to court on the next scheduled court date for further action.
 	6.  If any citizen, attorney, or peace officer is denied a warrant or summons by a Judge of the District Court, the decision of the reviewing judge shall be final. The same case shall not be presented to any other District Court Judge for reconsideration, unless new or different circumstances from those originally presented for review are found to exist.
703.  Sworn Complaint.
Text
A.  Complainants must be informed of the general court process by the Jefferson County Attorney's Office. They shall be informed of the following:  
Their sworn statement will be reviewed by an Assistant County Attorney, who must determine whether probable cause exists to believe a criminal offense has been committed in order to go forward. The sworn statement and recommendations of the County Attorney will be reviewed by a District Court Judge as well. Once a warrant is signed by a District Court Judge, it becomes the case of the Commonwealth of Kentucky and cannot be dropped by the Complainant. The Complainant's failure to appear in court may result in sanctions, including arrest. False swearing is a criminal offense, for which the Complainant may be prosecuted. Complainants may be required to testify at trial. 
B.  The Jefferson County Attorney's Intake Officer shall prepare a complaint/warrant form for review by the County Attorney, and thereafter, review by a District Court Judge. 
C.  No action shall be taken if the County Attorney determines that the Complainant has not made a valid criminal complaint. The County Attorney shall indicate the reason for rejection in the space provided on the warrant form, and it shall be reviewed by a District Court Judge.
D.  All warrants being reviewed shall be in the Jefferson District Court Administrator's Office. If any warrants are removed for any reason, the person removing them shall inform the Court Administrator where in the building they are being taken, and they must be returned to the Jefferson District Court Administrator's Office the same day. Unless the Chief Judge of District Court specifically provides otherwise, no warrant under review shall be located any place other than in the Jefferson District Court Administrator's Office overnight.  
E.  The County Attorney or District Court Judge may determine that the case is best suited for disposition through the Mediation program, even if not the chosen means of resolution by the Complainant. However, the County Attorney will recommend a criminal charge even if mediation is recommended. (The mediator will advise the County Attorney and Judge if mediation has previously been attempted in this matter and has failed.) If mediation is ordered by the District Court Judge and thereafter fails, the Complaint will be re-reviewed by a District Court Judge. 
F.  If any citizen, attorney, or peace officer is denied a warrant or summons by a Judge of the District Court, the decision of the District Court Judge who considered the matter is final. The same case shall not be presented to any other District Court Judge, unless new or different circumstances exist from those originally presented to the District Judge first considering same.
704.  Domestic Violence Protocol.
Text
The District Court of Jefferson County adopts the Domestic Violence Protocol, attached hereto as Appendix D.
Rule 8.  Juvenile Session.
801.  Definitions.
Text
A.  “Juvenile Court” or “Court” as used in this Rule 8 means either the morning or afternoon juvenile session of Jefferson District Court.
B.  “DJJ” means the Department of Juvenile Justice and applies to any successor agency.
C.  “Emergency” means imminent risk of harm to persons or property.
802.  Session.
Text
The Court will be in session daily, Monday through Friday, excluding holidays. The Chief Judge of the Jefferson District Court may authorize special dockets to be held on weekends and holidays.
803.  Detention of Juveniles.
Text
All detention facilities maintained and operated by the Louisville-Jefferson County Metro Government, pursuant to the requirements of KRS 67.0831(1) and subject to the provisions of KRS 67.0831(3) shall receive and maintain custody of juveniles in accordance with the pre-adjudicative detention criteria as outlined on AOC Form JW-39 and the provisions of the Kentucky Revised Statutes. 
When a child who is alleged to be a public offender or a youthful offender, prior to his or her arraignment in either of the juvenile sessions of Jefferson District Court, is ordered by a Judge or Trial Commissioner to be released from the Louisville Metro Youth Detention Center (LMYDC) to the custody of Cabinet for Health and Family Services (CHFS), that child must be picked up from the LMYDC as soon as practical. In any event, no such child who is ordered to be released shall remain in detention for any period exceeding twelve (12) hours, exclusive of weekends or holidays, from the time of the original order of release. This rule, while taking into consideration the special situations involved in the placing of children who are in the care and custody of CHFS, reflects the policy that children who are in the temporary custody of or committed to CHFS should not be required to spend more time in secure detention than non-CHFS involved children who are otherwise similarly situated.
804.  Allotment of Cases.
Text
Cases are to be assigned to the two (2) divisions of the Juvenile Court on the basis of the first letter of the alleged offender's last name. The Chief Judge of the Jefferson District Court shall determine the letter allocation among the two (2) divisions of the Juvenile Court. Cases having multiple defendants in connection with a specific case shall all be assigned to the Juvenile Court division to which the senior action has been assigned, regardless of the defendants' last names.
805.  Arraignments.
Text
When a person is taken into custody and not released, and is charged with a criminal offense for which the Juvenile Court has jurisdiction, that person shall be arraigned in the division to which that person's case has been assigned no later than the next regularly scheduled Juvenile Court session. The in-detention arraignment dockets shall convene at 9:00 a.m. and 1:00 p.m., or at such other times as designated by the Chief District Court Judge with reasonable notice to the bar. Current schedules are available at the District Court Administrator's Office.
806.  Form of Pleadings.
Text
All pleadings, motions, briefs, orders and judgments shall be styled as follows:

 NO.  JEFFERSON DISTRICT COURT JUVENILE SESSION DIVISION IN THE INTEREST OF: , A CHILD.
Click to view table.
807.  Motion Practice.
Text
A.  In General. 
An application to the, Court for an Order shall be by motion, which shall be in writing unless made during a hearing or trial, shall state with particularity its grounds and relief sought. Motions shall be filed in the Juvenile Court Clerk's Office. Motions shall be signed by counsel and, when required by law, shall contain an affidavit in support thereof signed by the person having knowledge of the matters which are sought to be brought before the Court. 
B.  Procedures. 
The Juvenile Court will entertain motions on any day that the District Court is in session. No motion shall be heard by the Court unless the moving party has complied with the notice requirements set forth in JDR 809, excepting motions made during a hearing or trial. When a motion is initially called by the Court, the Court shall set a hearing date within twenty-one (21) days if a hearing is necessary to resolve the matter before the Court. The twenty-one (21) day hearing date may be waived by the parties for good cause shown.
808.  Motion for Release of Confidential or Privileged Information in Juvenile Delinquency Cases.
Text
A.  All requests for the release of confidential and/or privileged information, with regard to Juvenile Delinquency case files, shall be made by motion before the Juvenile Session of the Jefferson District Court, or before the Court in which the information is sought to be used. 
B.  When the motion is made before the Juvenile Session of District Court, if the Court makes a preliminary determination that the party requesting the release of such information may be entitled to relief, the Court may release the name, address, and age of the person against whom the relief of information is sought, and the name and address of person's most recent counsel of record. The Court will then schedule a hearing within twenty-one (21) days to determine whether the law allows the release of any confidential or privileged information to the moving party. Notice of the motion and hearing date shall' be prepared and served by the moving party upon the person against whom the release of such information is sought and upon his or her counsel. 
809.  Notice.
Text
No motion shall be heard by the Court unless the responding party has received written notice of the motion at least forty-eight (48) hours, excluding weekends and holidays, prior to the matter being heard by the Court. The notice requirement may be waived by the responding party. The forty-eight (48) hour notice rule may also be waived by the Court when the Court determines that immediate court action is necessary because of the existence of an emergency or as is otherwise appropriate.
810.  Court Procedures — Conferencing and Calling of Cases.
Text
A.  Attorneys seeking to conference cases that appear on the Court's docket should sign the case name on the sheet posted for that purpose in the conference room area. Assuming that all persons necessary for the conference are physically present, cases shall be conferenced in the order that they are signed up on that sheet. It is recommended that the DJJ worker having case responsibility participate in the conference.  
B.  At the conclusion of the conference, the case file shall be delivered to the Deputy Sheriff assigned to that Court to be called formally before the bench. Assuming that all necessary persons are available, the cases shall be called in the order in which they are provided to the Deputy Sheriff. If a case requires the taking of sworn testimony or extensive argument by counsel, the Court may direct that the case be heard at the foot of the Court's docket.
811.  Disposition.
Text
A.  The pre-dispositional investigation report prepared in connection with an adjudicated offender's dispositional hearing shall be provided to the Court and to counsel for the parties three (3) days prior to the adjudicated offender's dispositional hearing. The three (3) day requirement may be waived by the adjudicated offender. 
B.  If the Court commits an adjudicated offender to the DJJ, the Court shall set a date certain for the DJJ to take custody of that offender. If the offender, is held in a secure juvenile detention facility, the Court shall order the DJJ to pick up and place the offender by a date certain. The time specification is set out in statute as thirty-five (35) days from the date of commitment. KRS 635.060(3). In the event that the, DJJ is unable to secure an appropriate placement for the committed offender by the date specified by the Court, a representative of the DJJ shall notify the Juvenile Court Clerk at least twenty-four (24) hours prior to the previously ordered placement of the DJJ's inability to place the offender. Upon the receipt of this information, the Clerk shall redocket the offender's case for a hearing before the Juvenile District Court on the date that the child was previously scheduled to be placed in the DJJ's custody, and notify counsel for the Commonwealth and counsel for the offender of the time, date and purpose of the hearing. At that hearing, the Court will enter an appropriate order with respect to the placement of the offender.
812.  Treatment Plans.
Text
Individualized treatment plans for all children: committed to the DJJ shall be forwarded by the DJJ to the Court and the child's counsel of record within forty-five (45) days of placement in any setting outside of the home. Copies of any progress reports shall also be forwarded to the Court and the child's counsel.
813.  Scheduling of Cases — Time Guidelines.
Text
The scheduling of cases for the Juvenile Session of District Court is found in Appendix E. Any elapsed time, other than is reasonably necessary for pleadings, discovery and Court events to enable the just and efficient initial disposition and timely post-disposition exercise of court jurisdiction of juvenile cases, is unacceptable. The Court shall firmly and uniformly enforce its time guidelines through any necessary steps, including a strict policy limiting continuances. No request for continuance should be granted in a delinquency case except for good cause shown on the record.
Rule 9.  Appointment of Guardians Ad Litem.
901.  Appointment Eligibility.
Text
In order to be appointed as a Guardian Ad Litem in District Court, any licensed attorney in good standing with the Kentucky Bar Association may apply, subject to continued ratification by a majority of the members of the General Term of District Court. The appointment is to be made and compensation paid according to the statute, case law, or civil rule authorizing the appointment.
902.  Application.
Text
Application is to be made by submitting the appropriate form, which is available in the Jefferson County District Court Administrator's Office. Appointees serving as Guardians Ad Litem who fail to demonstrate appropriate knowledge of the statutes, law and procedures in the area in which appointment is made, or who fail to discharge diligently the duties for which the appointment is made, may be stricken from the list by a majority vote of the members of the General Term of District Court Judges.
903.  Procedure for Appointment.
Text
A.  Appointments shall be made by blind rotation under the following procedures, except for good cause shown by the Court on the record. Examples of good cause may include, but are not limited to: reappointment for prior representation, same sex appointments for sexually abused child, if indicated, etc.  
B.  The Clerk of each division of District Court in which the Guardians Ad Litem are appointed shall maintain a list containing each attorney's name, upon which the style of the case and date of appointment as Guardian Ad Litem shall be noted by the clerk. And after each appointment the attorney shall be rotated to the end of  the list. Each new applicant shall be placed at the end of the list.
904.  Compensation.
Text
Motions for compensation shall be accompanied by an affidavit indicating:
 	A.  The statutory basis for appointment;
 	B.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	C.  That the action or proceedings have been concluded.
Rule 10.  Reduction of Witness Appearances in District Court.
Text
Recognizing that excessive appearances as witnesses in court proceedings take citizens away from other important activities, and in particular, that excessive court appearances by law enforcement officers interfere with their availability to be present in the community to protect and serve the citizens of Jefferson County, the District Court shall take all reasonable steps to reduce excessive witness appearances in Court.  
All cases continued from arraignment in Court should be continued without process for a pretrial conference with the exception of all felony cases and all citizens warrants. Pass dates from arraignment should be scheduled within two (2) weeks, if possible.
APPENDIX A

Text

Click to view 
Click to view 
Click to view 
Click to view 
Click to view 
Click to view 
Click to view 
Click to view 
Click to view 
Click to view 
Click to view 
Click to view 
APPENDIX B

Text

 Form 407(2007) REQUEST FOR EXTENSION OF TIME RE: ESTATE OF  File # Original due date fiduciary wishes to extend.  Amount of time extension requested  Number of prior requests for time extensions Affidavit to support requested extension: Attorney or Fiduciary Address
Click to view Form 407(2007)
APPENDIX C
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APPENDIX D
JEFFERSON COUNTY DOMESTIC VIOLENCE PROTOCOL
Text
Pursuant to KRS 403.735 (3) the Jefferson Trial Courts establish the following procedures to insure twenty-four (24) hour accessibility to Emergency Protective Orders (EPO).
 	I.  Access to Protection from Domestic Violence: 
 		A.  Three hundred and sixty-five (365) days per year, seven (7) days per week, and twenty-four (24) hours per day the following persons are authorized to provide Domestic Violence Petition Forms to any person seeking an EPO:
 		 	(1)  Jefferson Circuit Court Clerk and Deputy Clerks.
 		B.  A verified petition for a Domestic Violence Order (DVO) of protection and an ex parte EPO shall be filed at the Judicial Center, 700 West  Jefferson Street, Louisville, Kentucky 40202 or the Hall of Justice, 600 West Jefferson Street, Louisville, Kentucky 40202.

 Days Times & Location Monday – Friday 7:30 a.m. – 3:30 p.m. Family Court Clerk's Office  1 st  floor, Judicial Center Monday – Friday 3:30 p.m. – 7:30 a.m. Criminal/Traffic Clerk's Office 1 st  floor, Hall of Justice Holidays, Weekends All times  Criminal/Traffic Clerk's Office 1 st  floor, Hall of Justice
Click to view table.
 		C.  A criminal complaint and/or an EPO with a criminal complaint on domestic violence only shall be filed at the Hall of Justice, 600 West Jefferson Street, Louisville, Kentucky 40202. 

 Days Times & Location Monday – Friday 8:00 a.m. – Midnight. Domestic Violence Intake Office 1 st  floor, Hall of Justice Weekends 10:00 a.m.  – 6:00 a.m. Holidays 8:00 a.m. – 4:30 p.m. Domestic Violence Intake Office 1 st  floor, Hall of Justice Holidays, Weekends All times Domestic Violence Central Intake Office, 1 st  Floor Hall of Justice
Click to view table.
 	II.  Domestic Violence Petitions 
All domestic violence petitions shall be assigned a domestic violence “D” case number with the appropriate trailer number; if any, regardless of who (District Court Judge, Family Court Judge, Circuit Court Judge or Trial Commissioner) reviews the petition and orders the case filed.
 		 	A.  This procedure shall apply to petitions filed during the pendency of a dissolution or child custody proceedings.
 		 	B.  If a verified motion alleging an act of domestic violence is filed in a dissolution or child custody proceeding, an AOC-275.l (Domestic Violence Petition) must be filed with the motion pursuant to KRS 403.730(2). The petition shall be assigned a domestic violence “D” case number with the appropriate trailer number.  
 		 	C.  The judge number of the judge or trial commissioner reviewing the petition and ordering the case filed shall be entered on the case screen as the opening judge.  
 	III.  Domestic Violence Petitions Filed During Regular Office Hours. 
 		A.  At the time the case is opened, the Circuit Clerk shall check the index of Circuit Court cases to ascertain if a dissolution or child custody proceeding is pending.
 		B.  The Circuit Clerk shall present the petition to a Family Court Judge, and then, if a Family Court Judge is not available to a District Court Judge, or Circuit Court Judge.
 		C.  If an Emergency Protection Order (EPO) is issued, the Circuit Clerk shall file the Petition as a domestic violence “D” case in Family Court and schedule a domestic violence hearing with the appropriate Family Court Judge.
 		D.  If it is determined a dissolution or child custody proceeding is pending and an EPO is issued, the Circuit Clerk shall cross-reference the “D” case with the dissolution or child custody case file and place a copy of the EPO in the file. Additionally, if a DVO is issued, upon entry, the Circuit Clerk shall place a copy of the DVO in the dissolution or child custody case file.
 	IV.  Domestic Violence Petitions Filed After Regular Office Hours and Weekends. 
 		A.  The Circuit Clerk shall present the petition to the on-duty District Court Judge or on-duty Trial Commissioner and, if unavailable, to the secondary duty Judge. If these individuals are unavailable the petition shall be presented to any District Court Judge and, if none available, to any Family Court Judge or Circuit Court Judge.
 		B.  Upon receipt by the Circuit Clerk of a verified domestic violence petition taken after business hours or during a weekend, for which a domestic violence hearing has been scheduled with a Family Court Judge, the Circuit Clerk shall check the circuit court case index to ascertain if a dissolution or child custody proceeding is pending.  
 		C.  The Circuit Clerk shall file the petition (and any EPO issued) as a domestic violence “D” case in the Family Court, regardless of which District Judge, Trial Commissioner, Circuit Judge or Family Court Judge ordered the filing of the petition. The Circuit Clerk shall calendar the hearing by completing a scheduled event screen in the case management  system.
 		D.  If it is determined a dissolution or child custody proceeding is pending, the Circuit Clerk shall notify, the Family Court Judge of the pendency of same. The Clerk shall cross-reference the “D” case with the dissolution or child custody case. Additionally, a copy of the EPO/DVO shall be placed in the dissolution or child custody case file. 
 		E.  If it is determined that a dissolution or child custody proceeding is pending in another Kentucky county, the Jefferson County Judge at the DVO hearing will consider whether to retain jurisdiction or reissue the EPO until the matter can be heard by the judge in the other county in accordance with KRS 403.740(4).
 	V.  Violation of Domestic Violence Orders. 
 		A.  Alleged violations of Domestic Violence orders shall be processed as criminal actions for a violation and referred to District Court for prosecution, except as set forth below. 
 		B.  Alleged violation of Domestic Violence orders pertaining to visitation, child support, counseling or firearms provisions shall be initiated through the Family Court and scheduled for contempt hearings on the appropriate Family Court docket. A copy of the EPO/DVO shall be placed in the dissolution or child custody file.
APPENDIX E
– JDR 813
Text

 Scheduling of Cases – Juvenile Session of District Court TYPE OF CASES PUBLIC OFFENDERS FIREARM-FELONY OFFENDER CASES TRADI- TIONAL WAIVER CASES ARRAIGNMENT w/i 24 hrs w/i 24 hrs w/i 24 hrs (ARR) of DET of DET of DET DETENTION w/i 24 hrs w/i 24 hrs w/i 24 hrs (DET) from ARR from ARR from ARR PRETRIAL w/i 3 weeks w/i 3 weeks w/i 3 weeks (PT) after ARR after ARR after ARR WAIVER/ n/a w/i 3 weeks w/i 3 weeks PROBABLE after PT after PT CAUSE HRS (PC) KRS 640.010(2)(A) WAIVER n/a n/a w/i 3 weeks KRS 640.010(2)(B) after PC hearing DISPOSITION w/i 4 weeks after n/a n/a PC or trial TRIAL w/i 3 weeks n/a n/a after PT
Click to view table.

 Name     Case # Kentucky Pretrial Services Participation Agreement  The Pretrial Diversion Program is a program of the Courts made available to you on a voluntary basis. Your successful participation will result in a recommendation that the charge(s) now pending against you be dismissed without trial. In order to become enrolled as a participant, you must agree to the following conditions: 1. I understand that this program is entirely voluntary and I agree to participate. 2. I may withdraw from the program at any time and must answer in court of accusations mode against me regarding my future. 3. I voluntarily agree to waive my right to a speedy trial. 4. I will not be involved in any criminal acts during the diversion period or I may be prosecuted for this and any additional offenses that may result. 5. I agree to allow my Diversion Officer to talk to my immediate family about the conditions of this contract.  6. I agree to attend all appointments as arranged with my Diversion Officer.  7. I agree-to report any changes in my address or phone number to my Diversion Officer within 3 business days. 8. I will report and cooperate with any agencies that I am referred to by my Diversion Officer.  9. I may pay a program fee of $ . I understand a bill will be sent to me and that I will send a check or money order made payable to:  Kentucky State Treasurer    Payments should be mailed to:  Diversion Fee 100 Millcreek Park Frankfort, KY 40601 10. I must pay restitution in the amount of $ . I can make payments of $  per week/month starting on . 11. I further agree to the following conditions:  12. I understand that failure to fulfill any of these obligations may be considered sufficient reason by the Diversion Officer, Judge, Prosecutor, and or Director of the program to proceed with prosecution for this offense.   I understand also that if I demonstrate that I can and will behave in a law-abiding manner, a dismissal recommendation will be made, and if accepted by the court, my case will be dismissed without trial and that I will not then have a conviction record because of the present charge(s) against me.  Witness     Date       Diversion Officer         Participant
Click to view form.
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 APPENDIX OF APPROVED FORMS 

Introduction.
Text
These rules apply to the practice of law in the Floyd Circuit Court, both civil and criminal practices, and are intended to supplement the Kentucky Rules of Civil Procedure and the Kentucky Rules of Criminal Procedure. If any of these rules come into conflict with the Kentucky civil or criminal rules as a result of an amendment to the civil or criminal rules, then these rules shall be construed in conformity with and subject to the Kentucky civil or criminal rules.
The effective date of these rules shall be January 1, 1997, and all previously adopted rules of this Court and amendments thereto are hereby rescinded. The Parent Education Clinic provision of Rule 13A shall not become effective until both Judges of the Floyd Circuit Court have certified that the program is ready to be implemented.
Rule 1.  Citation of Rules.
Text
These rules may be cited as “RFCC” or “Rules of Floyd Circuit Court”.
Rule 2.  Sessions of Court.
Text
The Floyd Circuit Court shall be a Court of continuous session, except for scheduled holidays as set by AOC. No Court shall be docketed during the Kentucky Judicial Conference and the Kentucky Bar Association's Annual meeting except by agreement of the parties or in case of emergency.
Rule 3.  Motion Days.
Text
(a)  Excepting legal holidays, and unless otherwise ordered by the Court, the first and third Friday of each month shall be the regular motion day for Division I and the second and fourth Friday of each month shall be the regular motion day for Division II within the meaning of Rule 78 Kentucky Rules of Civil Procedure.
(b)  All motions, civil and criminal, to be heard at motion day shall be filed and clocked no later than 4:00 o'clock p.m. on the Tuesday preceding the appropriate motion day. Motions filed after said time except in an emergency situation, shall automatically be passed to the next following motion day and placed by the clerk on the next appropriate motion docket.
(c)  The motion shall state the date when it will be brought up for hearing and shall contain a certificate of service showing by what means and when it was served on opposing parties.
(d)  The Clerk will prepare, post in his office, and make copies available to attorneys, a motion docket for each regular motion day on which shall be listed all motions to be heard, showing the style and number of case, the nature of the motion and the attorneys of record. There shall be a separate docket prepared for domestic relations cases to be heard by the Domestic Relations Commissioner.
(e)  When the motion is called, respective participating counsel shall stand in place, answer the call, and advise the Court if a hearing is necessary in the matter. If a hearing is necessary, the motion shall be passed to the second call of the docket, or to such time as the Court may desire.
(f)  The motion docket will be called at the commencement of court on each regular motion day and will be heard and disposed of, as far as practicable, in the order in which they appear on the docket. Only motions appearing on the docket of each motion day will be heard and disposed of on that day, except upon notice, and no motion will be heard or disposed of at any other time unless it involves some extraordinary proceedings, such as attachment, injunction, restraining order, writ of possession or motion for rule, and then only upon notice and special assignment, except for emergencies and ex parte orders which may be considered within the discretion of the Court.
(g)  Motions passed to the next motion day shall be placed by the clerk on the next appropriate motion docket.
Rule 4.  Domestic Motions.
Text
Motions on Post Decree, i.e. (domestic relations), matters should also give ten days notice prior to the date requested for the hearing, with notice on these matters to be given to the parties involved, in addition to the attorney of record.
Rule 5.  Pretrial Conference — Civil Cases.
Text
(a)  Pretrial Conferences shall be held as a matter of course in all jury actions upon motion of either party or upon the Court's own motion upon its own motion or upon motion of a party to the action.
(b)  Except for good cause shown or as otherwise modified by order of the Court, before a case is heard at the pretrial conference the parties shall comply with the following:
 	1.  Pleadings shall be completed and issues identified.
 	2.  Discovery proceedings completed, or certified to be completed prior to trial date.
 	3.  Medical, technical and expert testimony, if by deposition, to be taken and filed.
 	4.  Submit any maps, diagrams or photographs expected to be used at trial.
 	5.  Be prepared to stipulate facts, admit documents and withdraw allegations whenever possible without prejudice to the presentation of the case by either party.
 	6.  File copies of medical bills and evidence of special damages as are subject to discovery under the Rules of Civil Procedure.
 	7.  Parties shall have persons present with complete settlement authority.
 	8.  If a pretrial order is not entered at the time, the attorneys shall be responsible for preparation and submission of a pretrial order, incorporating the Court's rulings, agreements or stipulation of the parties and any other matter designated by the Court not later than 10 days following the pretrial conference.
 		(a)  The Court may require each party to submit a pretrial brief, consisting of a short memorandum of counsel's view of the facts and law upon which counsel will rely and, if so, the Court will fix the time for filing such briefs in the Pretrial Order.
 		(b)  At the pretrial conference the action may be assigned for a trial date, or assigned for another pretrial conference if necessary upon a showing of good cause. The Court will not accept agreed orders to continue, either pretrial conferences or trial dates except upon a showing of good cause. If any cases are settled prior to trial date, the Court shall be notified at least five (5) days prior to the day assigned for the trial and if such notification is not given, the responsible party shall be assessed the actual fee and expense for each juror present, as well as any additional costs the Court may assess.
Rule 6.  Criminal Arraignment.
Text
(a)  All defendants shall be arraigned as soon as practical following the return of the indictment or information.
(b)  Both the defendant and his or her attorney must be present at the arraignment. If the defendant is not represented by an attorney, the Court shall, before the arraignment, appoint counsel to represent the defendant at the arraignment. Unless relieved by the Order of the Court, the attorney appearing for the defendant at the arraignment shall represent the defendant in all future stages of the proceeding.
Rule 7.  Pretrial Conference — Criminal Cases.
Text
(a)  At the time of arraignment, each case shall be assigned for pretrial conference. Pretrial conferences shall be held as matter of course in all criminal cases.
(b)  The attorney appearing for the defendant at arraignment, unless previously relieved by order, shall be in attendance at the pretrial conference and shall submit such written motions as the attorney shall expect to offer in the case at least ten (10) days prior to the conference. No additional motions maybe offered after pretrial conference except by leave of Court upon a showing of excusable neglect if it concerns a matter of which the attorney was not aware or which did not come to the attorney's attention prior to the time of pretrial conference or in the interest of justice.
(c)  At the pretrial conference, the case shall be assigned for trial on a day certain. The Court may at anytime reassign the trial of a criminal case to another date.
Rule 8.  Time for Beginning Trials.
Text
Unless otherwise ordered, Court shall begin at 8:30 a.m. and all parties and counsel shall be present in Court at that time. Unless otherwise directed, jurors will be summoned to appear at 9:00 a.m. and trial of the first case docketed for trial shall begin promptly at that time.
Rule 9.  Motions, Pleadings, and Briefs.
Text
All motions, pleadings and orders shall be typewritten, and shall be double spaced, except legal descriptions of real property, or citations from statutes, codes, cases or other legal publications. All motions and pleadings shall contain the name, address and phone number of movant's counsel. Motions concerning any discovery matter shall not be filed unless counsel has contacted opposing counsel and certifies in the motions that they have been unable to resolve their differences.
Rule 10.  Dismissal of Action.
Text
Pursuant to CR 77.02(2), when any action has remained on the Civil Docket for one year without any step being taken indicating an intention to prosecute said action, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.
Rule 11.  Records.
Text
(a)  The Clerk shall see that every paper filed in a case shows, upon its face, the style and number of the action, the Division in which it is pending, and identifies the nature of the paper. Every paper filed in a case shall bear on the first page the date of filing. If filed in the Clerk's office, the paper shall be clocked in by the Clerk's official filing stamp. If the paper is filed directly with the Judge or Clerk in Court, the Clerk shall note upon the paper “Filed in Court” and affix his or her initials.
(b)  The Clerk shall not permit any person, except a deputy or employee in his or her office, to take papers or files from the cabinet in which they are stored.
(c)  No record or part thereof shall be taken from the Clerk's office, except as follows:
 	1.  Upon request from the Judge or the Master Commissioner, it shall be delivered to the Judge, the Judge's secretary, or to the Master Commissioner.
 	2.  It may be delivered to an official stenographic reporter for the purpose of preparing a transcript of evidence.
 	3.  To others in pursuance of a statute authorizing or requiring such removal, in obedience to legal process or order of the Court.
 	4.  To an attorney upon written order of the Court, which order shall specify when the record or part thereof shall be returned, and the attorney must acknowledge receipt for the record or part thereof on such order, and when return is made, the Clerk shall endorse his or her receipt from the attorney on such order.
 		(a)  The Commissioner and official stenographic reporters shall acknowledge receipt of the Clerk for any record or part thereof taken by them from the Clerk's office, and shall not permit it to be taken from their control.
 		(b)  Any violation of this rule may be dealt with by the Court in such manner as seems proper to the Court.
 		(c)  Except by leave of Court, the Clerk shall not permit any paper once filed to be withdrawn. Unless specifically stated to the contrary in the order of the Court permitting such withdrawal, the Clerk shall see that a true copy is retained in the file at the cost of the party withdrawing it.
 		(d)  Photostatic or other copies of records shall be made sufficiently large to be easily read. Attested copies of all records filed, whenever practicable, shall have endorsed thereon the date (day, month and year) that said copy was made.
Rule 12.  Mediation.
Text
(a)  CAUSES FOR MEDIATION:
Any judge may refer any civil case to mediation except a habeas corpus case or election contest.
(b)  REFERRAL TO MEDIATION:
 	1.  The Judge may, by appropriate order, refer the case to mediation with or without the consent of the parties. Cases shall be referred to a Court approved mediator.
 	2.  Any party may move to enter an order disqualifying the mediator for good cause. If the Court rules that a mediator is disqualified from mediating the case, an order shall be entered setting forth the name of a qualified replacement. Nothing in this provision shall preclude mediators from disqualifying themselves or refusing any assignment. The time for mediation shall be tolled during any periods in which a motion to disqualify is pending.
 	3.  Referral of case to mediation shall not operate as a stay of discovery proceedings unless otherwise ordered by the Court or agreed to in writing by the parties.
(c)  MEDIATION CONFERENCES:
 	1.  The parties shall contact the mediator within five (5) days from the entry of the order to schedule a mediation conference, which shall be held within thirty (30) days from the entry of the order, unless extended with leave of court which shall be granted for good cause shown.
 	2.  The parties shall attend a mediation conference(s). Counsel may also be present. Such a conference shall be conducted by the mediator to consider the possibility of settlement, the simplification of the issues and any other matters which the mediator and the parties determine may aid in the handling or the disposition of the proceedings.
 	3.  The mediator may schedule such sessions as are necessary to complete the process, and the mediation shall continue until the parties have reached a settlement, until they are unwilling to proceed further, or until the mediator determines that further efforts would be futile.
 	4.  If a party fails to appear at a duly noticed mediation conference without good cause, the Court, upon motion shall impose sanctions, which may include an award of attorney fees and other costs against the party failing to appear. If a party to mediation is a public entity, that party shall be deemed to appear at a mediation conference by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision-making body of the entity. In all other cases, unless stipulated by the parties, a party is deemed to appear at a mediation conference if the following persons are physically present or immediately available by telephone:
 		(i)  The party or representative other than the party's counsel of record having full authority to settle without further consultation; and
 		(ii)  A representative of the insurance carrier for any insured party who is not such a carrier's outside counsel and who has full authority to settle without further consultation. The party's counsel of record, if any, may also be present.
 	5.  The mediator may request that the parties bring documents or witnesses, including expert witnesses, to the sessions, but has no authority to order such production.
(d)  CONFIDENTIALITY:
 	1.  Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications are confidential and shall not be disclosed. They are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding.
 	2.  No part of the mediation proceedings shall be considered a public record.
 	3.  There is no confidentiality and no restriction on disclosure under this rule to the extent that:
 		(i)  All parties consent in writing to disclosure; or
 		(ii)  The mediation communication or mediation document gives the mediator or persons associated with the mediator's office, knowledge of or reasonable cause to suspect that a child or a spouse has been abused or a child has been neglected; or
 		(iii)  The mediation communications were made in furtherance of the commission of a crime or fraud or as part of a plan to commit a crime or fraud.
 	4.  Nothing in this rule shall be constructed so as to permit an individual to obtain immunity from prosecution for criminal conduct.
(e)  REPORTING TO THE COURT:
 	1.  The mediator shall notify the Court promptly when a case is not accepted for mediation.
 	2.  At any time after a case has been accepted, the mediator may refer it back to the Court for good cause, which shall be in writing.
 	3.  If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case.
 	4.  If some, but not all of the issues in the case are settled during mediation or if agreements are reached to limit discovery or in any other matter, the parties shall submit a joint statement to the court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within 10 days of the termination of mediation. Unsettled cases shall then be returned to the Court's active docket.
 	5.  At the conclusion of the cases accepted for mediation, the mediator will report to the Court the fact that the mediation process has ended. If the parties do not reach an agreement as to any matter as a result of mediation, the mediator shall report the lack of an agreement to the Court without comment or recommendation. With the consent of the parties, the mediator's report may also identify any pending motions, outstanding legal issues, discovery process or other action by any party which, if resolved or completed, would facilitate settlement.
(f)  MEDIATION FEES:
 	1.  Except as provided in paragraph two herein, the fee paid to the Mediator selected by the court under Local Rule No. 12, will not exceed the sum of one thousand dollars ($1,000.00), unless a larger sum is agreed to by all of the parties in the case.
 	2.  In the event that the case referred to mediation is extraordinary in terms of its complexity by reason of the particular factual circumstances, legal issues or number of parties involved, the Circuit Court may authorize an increase in the fee awarded to the Mediator, however, prior to the conducting of the mediation session, the Circuit Court shall establish the maximum amount of the increased fee and then notify all parties of the same and allow said parties an opportunity to contest said increase in fee.
Rule 13.  Domestic Relations.
Text
(a)  The Domestic Relations Commissioner shall hear all contested and uncontested matters arising from actions for dissolution of marriage, child custody, support, and maintenance under KRS Chapter 403, except that incarceration resulting from a finding of contempt shall be imposed only after a hearing before the Court at which time the Court shall permit additional evidence and shall give the party charged with contempt an opportunity to purge themselves of such contempt.
(b)  Proceedings for restraining orders and injunctions shall be heard only by the Court on recommendation by the Commissioner.
(c)  All post judgment motions in Domestic Relations matters to enforce or modify a final decree of child support, custody, visitation, maintenance or disposition of marital property shall be referred to the Domestic Relations Commissioner, who shall conduct a hearing upon the motion and then make recommendations to the court. The recommendations shall be in the form of a proposed order which shall be signed by the Domestic Relations Commissioner.
(d)  Petitions for adoption or termination of parental rights will not be referred to the Domestic Relations Commissioner.
(e)  The Domestic Relations Commissioner shall preside over all hearings concerning temporary orders for child custody, visitation, support and maintenance and then make recommendations to the court. The recommendations shall be in the form of a proposed order and be signed by the Domestic Relations Commissioner.
(f)  The Domestic Relations Commissioner shall make his final findings and recommendations forty-five (45) days from the date an action is submitted.
(g)  Prior to the filing of a motion requiring a hearing in excess of fifteen (15) minutes to be heard before the Domestic Relations Commissioner, counsel for the moving party shall contact the Domestic Relations Commissioner to schedule a time for the hearing on the motion and inform the Domestic Relations Commissioner of the anticipated length of the hearing.
(h)  The time and date and place of the hearing shall be included in the notice served upon the opposing parties.
(i)  If the matter to be heard is resolved prior to the time of a hearing, the Domestic Relations Commissioner shall be promptly notified.
(j)  The Domestic Relations Commissioner shall be entitled to compensation for matters heard by or referred to the Commissioner in the amount of Forty ($40.00) Dollars for each hour.
(k)  The fees shall be prorated to the quarter hour.
(l)  A Domestic Relations schedule shall be filed within fifteen (15) days from the filing of a petition. The Respondent may refute this in the answer with a sworn counter disclosure statement or the Petitioner's itemized listing will be accepted as agreed or stipulated.
(m)  An original and one (1) copy of all motions shall be filed. The original shall be placed in the Court file and the copy placed in the Domestic Relations Commissioner's box.
(n)  Motions may be sustained if they appear in order and there is no response.
(o)  That pursuant to the Administrative Procedures of the Court of Justice, Part IV, Section IV, the Domestic Relations Commissioner shall be entitled to receive a fee of forty dollars ($40.00) per hour, assessed at a rate of ten dollars ($10.00) for every quarter hour or part thereof. The Domestic Relations Commissioner shall be entitled to collect the sum of ten dollars ($10.00) in advance of conducting a hearing upon any motion filed. The Clerk shall collect the ten dollar ($10.00) fee for the Domestic Relations Commissioner when each motion is filed. The payment of the ten dollar ($10.00) fee in advance will entitle the party to a hearing of no more than one-fourth (¼) of an hour.
(p)  The fee shall be collected upon each motion whether filed separately or together.
(q)  The title shall separately list each motion.
(r)  The Commissioner shall assess such additional fee as is necessary in matters which exceed the anticipated times.
(s)  Fees shall not be required from a party proceeding in forma pauperis.
(t)  The maximum fee which may be accessed by the Domestic Relations Commissioner in any case, regardless of the number or length of hearings, shall be six hundred dollars ($600.00), unless a greater fee is recommended by the Circuit Court and approved by the Chief Justice for extraordinary circumstances shown. If a case is reopened, additional fees totalling not more than two hundred dollars ($200.00) may be accessed unless a greater fee is recommended by the Circuit Court and approved by the Chief Justice for extraordinary circumstances shown.
(u)  Final hearings may be scheduled by approved appointment with the Commissioner's office.
(v)  The Commissioner shall record all hearings.
(w)  Any case in which the Domestic Relations Commissioner withdraws due to a conflict shall be heard by the Master Commissioner or Special Commissioner as the Court may designate. The case shall be designated under the case name as “Assigned to Master Commissioner or Special Commissioner”.
(y)  Nothing contained herein shall prevent an individual from proceeding with pro se representation and said individual proceeding pro se shall comply with the same provisions as if he or she were represented by an attorney.
Rule 13A.  [Dissolution of Marriage.]
Text
(a)  No proceeding for dissolution of marriage, including joint petitions, shall be assigned for final hearing until twenty days have elapsed following the date the joint petition is filed or the respondent is actually summoned or is deemed to have been summoned by warning order. In no event shall any such case be assigned for trial before twenty days have elapsed following the entry of appearance, services of summons, appointment of a warning order attorney, the filing of an entry of appearance or a responsive pleading, whichever occurs first. This section shall only apply to proceedings which do not involve minor children who are issue of the marriage. As per KRS 403.044, in any proceeding involving minor children who are issue of the marriage, there shall be no testimony taken, other than on temporary orders, until sixty (60) days have elapsed from the date of the service of summons, the appointment of warning order attorney, the filing of a notice of appearance or a responsive pleading by the Defendant, whichever occurs first.
(b)  If there are minor children of the marriage, a proceeding for dissolution of marriage shall not be assigned for final hearing until the parties have attended and participated in the Parents Education Clinic held at least once each month in the Floyd County Courthouse or such other location as may be approved by the Court.
(c)  If a party refuses or fails to attend the clinic, the Court may make such orders in regard to the failure or refusal as are just, and among others the following: (1) An order refusing to assign a trial date until the party requesting the trial date attends the clinic; (2) An order reserving the granting or approval of final custody; and (3) In lieu of any of the foregoing orders or in additional thereto, an order treating as to contempt of court the failure to obey an order to attend the clinic.
(d)  If the parties have been previously referred to mediation by the Court or they have obtained other professional counseling regarding custody and visitation, the Court may, upon the written recommendation of such counselor, waive the requirement that parties attend the clinic and assign the matter for trial.

APPENDIX OF APPROVED FORMS
Text

 COMMONWEALTH OF KENTUCKY FLOYD CIRCUIT COURT  DIVISION NO.  C.A. NO. NAME PLAINTIFF V.   ORDER TO PARTICIPATE  IN MEDIATION NAME DEFENDANT *****************************************
Click to view table.
 Pursuant to Rule 12 of the Floyd Circuit Court, it is hereby ORDERED that the parties are referred to the  , for the purpose of mediating this matter. The parties shall contact the mediator within five (5) days from entry of this order to schedule a mediation conference. The parties and representatives of their insurers, if any, with full authority to settle shall attend a mediation conference and the parties shall use their best efforts to resolve all issues. Failure to participate in good faith, or to abide by all reasonable requests, may result in sanctions as authorized by  CR 37.02 . If for any reason this case is not mediated pursuant to this order, the parties shall report to the Court promptly the reason therefore. Date this the   day of  , 19 . JUDGE, CERTIFICATE OF SERVICE This is to certify that an attested copy of the within Order was served by mail or hand delivery to the following on this the   day of  , 199 : Mediator: Attorneys of Record: Parties Proceeding Pro Se: ******************************************** INFORMATION FOR MEDIATOR NATURE OF CASE ( ) Personal Injury ( ) Landlord/Tenant ( ) Medical Negligence ( ) Domestic Relations ( ) Creditor/Debtor ( ) Employment ( ) Construction ( ) Environmental ( ) Contract, please specify: ( ) Other: Comments/Special Instructions:
Click to view form.
Text

 COMMONWEALTH OF KENTUCKY FLOYD CIRCUIT COURT  DIVISION NO.  C.A. NO. DOMESTIC RELATIONS SCHEDULE IN RE: THE MARRIAGE OF   ATTORNEY FOR PETITIONER AND ATTORNEY FOR RESPONDENT ( ) PETITIONER'S ( ) RESPONDENT'S
Click to view table.
 A. EMPLOYMENT STATUS: (1) Employer Gross Income Before deductions: $ (2) Other Income: Source Amounts: B. ADJUSTED INCOME FOR LAST FIVE (5) YEARS (Copies of U.S. Tax Returns for last three (3) years are attached hereto.) 1995  1992 1994 1991 1993
Click to view table.
 PROPERTY SCHEDULE I. MARITAL PROPERTY: A. Real Estate: (Attach copy of Deed and, if financed copy of bank appraisal.) Description Value Lien Equity (1) (2) TOTAL: B. Personal Property: (List automobiles, household goods, and other items.) Description Value Lien Equity (1) (2) (3) (4) (5) (6) (7) (8) (9) (10) TOTAL: C. Other Marital Debts: (Do not include above as liens.) (1) AMOUNT: $ (2) AMOUNT: $ (3) AMOUNT: $ II. ( ) PETITIONER'S NON-MARITAL PROPERTY: ( ) RESPONDENT'S NON-MARITAL PROPERTY: A. Real Estate: (Attach copy of Deed and, if financed, copy of bank appraisal.) Description Value Lien Equity (1) Basis as Designation of Non-Marital: B. Personal Property: (1) Basis as Designation of Non-Marital: C. Other Non-Marital Debts: (Do not include debts listed above as liens.) (1) (2) (3) Basis as Designation of Non-Marital: REQUEST FOR DIVISION OF PROPERTY BY: ( ) PETITIONER ( ) RESPONDENT (Assets and debts to be designated as Petitioner.) Description Value Lien Equity (1) (2) (3) (4) (5) (6) (7) (8) (9) (10) TOTAL: (Assets and debts to be designated as Respondent.) Description Value Lien Equity (1) (2) (3) (4) (5) (6) (7) (8) (9) (10) TOTAL: III. OTHER INFORMATION  
Click to view table.
 The undersigned states that   has read the foregoing schedule and the information set forth therein is true and correct. AFFIANT Subscribed, Sworn, and Acknowledged to before me by  , this  , day of   199 . My Commission Expires:  NOTARY PUBLIC
Click to view form.
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APPENDIX B: Parenting and Time-Sharing/Visitation Guidelines 
Rule I.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the 31st Judicial Circuit Court, Family Division (Floyd Family Court) and the 36th Judicial Circuit (Knott and Magoffin Family Court). These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Floyd, Knott, and Magoffin Family Court Rules. All previous rules adopted by the Floyd, Knott, and Magoffin Family Courts are rescinded.
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These Rules shall be cited as 31FCRP and 36FCRP.
104.  Holidays.
Text
A schedule of the Court recognized Holidays may be obtained at the Floyd, Knott, and Magoffin Family Court Clerk's Offices.
Rule 2.  Court Scheduling / Motion Hour / Procedures for Filing.
201.  Regular Motion Hour Schedule.
Text
A.  For all Floyd, Knott, or Magoffin Family Court actions except those set forth in FCRP 201(B), the Motion Hour schedule shall be as follows: Motion Hour for Floyd County shall be on the 1st and 3rd Tuesday of the month at 1:30 p.m. Motion Hour in Knott County shall be on the 3rd Monday of the month at 9:00 a.m. Motion Hour in Magoffin County shall be on the 2nd Friday of the month at 9:00 a.m. The schedule may be obtained at each of the respective Family Court Clerk's Offices.
B.  Motions for Paternity, Dependency, Neglect and Abuse, Status Offenses and Domestic Violence actions shall be noticed for the appropriate and regularly scheduled docket.
C.  Emergency Dependency, Neglect and Abuse and Status motions may be made on any day of the week, with appropriate notice to the parties, upon approval of an assistant county attorney. Non-emergency Dependency and Status motions shall be noticed for the appropriate and regularly scheduled docket.
D.  Arraignment on paternity bench warrants served shall be heard on the regularly scheduled paternity docket.
202.  Exceptions to Regular Motion Hour Schedule.
Text
There shall be no Motion Hour during the week of the Judicial College or when a state or federal holiday falls on a Monday, Tuesday, or Friday. If the court is closed for any other unforeseen reason, i.e. , inclement weather, the Motion Hour shall be passed to the following Motion Hour.
203.  Deadline for Serving and Filing Motions.
Text
A.  All motions pursuant to FCRP 201(A) shall be filed and noticed for hearing no less than seven (7) days from the date of the next regularly scheduled motion docket. All motions filed and noticed for a hearing in less than seven (7) days shall be automatically passed to the next Motion Hour.
B.  All non-emergency Paternity, Dependency, Neglect and Abuse, Domestic Violence, and Status Offense motions shall be filed, clocked and noticed no later than 3:00 p.m. three business days preceding the appropriate docket, with copies being mailed, hand delivered or sent by electronic transmission. All motions filed after the deadline shall be passed to the docket's next scheduled Motion Hour. Notice to the Floyd, Knott, or Magoffin County Attorney may be accomplished by placing a copy of the notice and motion in the respective County Attorney basket located in the respective Family Court Clerk's Office.
C.  All motions on the Dependency, Neglect and Abuse and Paternity dockets shall be scheduled during the first half-hour of these dockets. The Court may pass the motions for a hearing.
Rule 3.  Adoptions / Termination of Parental Rights.
301.  Inspection of Adoption Records
Text
Applications regarding inspection of Adoption Records Requests will be addressed as requested.
302.  Temporary Custody Order.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not opened to inspection by persons other than the parties to such proceedings and their counsel.
303.  Termination Proceedings.
Text
Pursuant to FCRPP 32(2)(a), termination proceedings involving two (2) or more children with the same parent(s) whose rights are subject to termination must proceed by separate Petitions for each Child, but may be consolidated for Hearing purposes only if so ordered by the Court.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.  Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol.
Text
The attached Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol as approved by all Judges in the 31st and 36th Judicial Circuits and the Chief Justice are incorporated by reference herein in Appendix A.
402.  Violation of Domestic Violence Orders.
Text
A.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders should be referred to the Floyd, Knott, or Magoffin County Attorney's Office for possible prosecution, except as set forth in 402(B).
B.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to visitation, counseling, or firearms provisions should be initiated through the Floyd, Knott, and Magoffin Family Court and scheduled for contempt hearings on the Floyd, Knott, or Magoffin Family Court docket.
403.  Hearings.
Text
Cases will be heard in a timely manner. If parties require more than fifteen minutes to present their evidence, the Court may assign the parties to a time at the end of the docket, or the parties may be given another date.
Rule 5.  Paternity.
501.  Motion Practice.
Text
A.  Motions for wage assignments pursuant to KRS 403.215 and KRS 405.465, appointment of Guardian ad Litem, for Guardian ad Litem fees, and to compel discovery shall be placed on the regular docket and shall be as submitted to the Court unless a written objection and request for hearing is filed within ten (10) days of the date contained in the Certificate of Service.
B.  Motions for default judgments for failure to plead or otherwise defend, as provided by the Rules of Civil Procedure, shall be noticed for a hearing before the Court or filed with the Court and stand submitted upon filing. If the court determines a hearing is necessary under CR 55.01, a hearing date will be assigned.
C.  Motions to modify, suspend, or terminate, child support and to determine arrearages accrued on child support orders shall be scheduled for hearing.
D.  All matters relating to UIFSA Registration for Enforcement only of a foreign support order shall be filed in and heard on the Floyd, Knott, or Magoffin Family Court's Paternity dockets. This includes, but is not limited to, contempt proceedings in such actions.
502.  Reopening Fee.
Text
A.  Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is brought in forma pauperis.
503.  Guardians ad Litem Appointed for Actions Filed Pursuant to KRS 406.
Text
A.  In order to be appointed as a Guardian, ad Litem, any licensed attorney in good standing with the Kentucky Bar Association may be appointed if that attorney has completed AOC approved Guardian Ad Litem training. The appointment is to be made and compensation paid according to the Statute, Case Law, or Civil Rule authorizing the appointment.
B.  Motions for Compensation shall be accompanied by an Affidavit stating:
 	1.  The Statutory basis for the appointment.
 	2.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	3.  That the action or proceeding has been concluded.
C.  A Guardian ad Litem appointed to represent unmarried infants, persons of unsound mind or adult prisoners shall notify the Respondent of his/her appointment as their Guardian ad Litem, and inform the Respondent of the nature of the proceeding and of the Respondent's right to have genetic testing conducted, if applicable.
D.  Within sixty (60) days of the appointment, the Guardian ad Litem shall file and Answer on behalf of the Respondent or a Report stating that, after careful examination of the case he/she is unable to present a defense on their behalf.
E.  The failure of the Guardian ad Litem to file an Answer and Report within sixty (60) days of his/her appointment may result in sanctions being imposed against the attorney, including removal from the 31st and 36th Judicial Circuits Family Court Guardian Ad Litem appointment list.
504.  Permission to Review and Copy Paternity Case Files.
Text
Upon receipt of the Floyd, Knott, or Magoffin Family Court Clerk's Office of an attorney's statement seeking permission to review and copy a paternity case file, OR upon the receipt by the Floyd, Knott, or Magoffin Family Court Clerk's Office of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to representation in that action of a party thereto , the Clerk's office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege.
505.  Access to Paternity Cases for Attorneys and Guardians ad Litem Representing Incarcerated Parents.
Text
The Floyd, Knott, and Magoffin Family Court Clerk's Office shall allow attorneys and Guardians ad Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
Rule 6.  Dependency, Neglect and Abuse.
601.  Procedure for Emergency Custody Orders.
Text
In Floyd, Knott, and Magoffin Counties, to obtain an Emergency Custody Order as set forth in FCRPP 19:
 	A.  During normal working hours, 8:00 a.m. to 4:00 pm. Monday through Friday, excluding holidays, persons seeking an Emergency Custody Order (ECO), shall come to the Floyd, Knott, or Magoffin County Judicial Center's Family Court Clerk's' Office. If a Cabinet for Health and Social Services social worker is granted an ECO, the social worker is to provide a copy to the agency. A copy shall be provided to the party seeking the ECD prior to leaving the Floyd Family Court Clerk's Office. The original ECO shall remain with the Floyd, Knott, or Magoffin Family Court Clerk's Office.
 	B.  After working hours, 4:00 p.m. to 8:00 a.m. Monday through Friday and on weekends, the on-call District Court judge or trial commissioner shall be contacted.
602.  Petition.
Text
A.  All petitions shall be filed in accordance with FCRPP 20 and copy shall be distributed to the assistant county attorney assigned to prosecute dependency actions and the original shall be filed with the Office of the Floyd Family Court Clerk.
B.  Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents, including but not limited to, initiating contact with the Child Support Division of the Floyd, Knott, or Magoffin County Attorney's Office.
603.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision.
Text
The judge may permit the Temporary Removal Hearing or the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that the petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
604.  Time for Temporary Removal Hearing.
Text
The Temporary Removal Hearing shall be held according to the following guidelines:
 	A.  The Temporary Removal Hearing shall be scheduled on the dependency docket of the Floyd, Knott, or Magoffin Family Court if that docket will be held within 72 hours, excluding holidays and weekends, of the issuance of an ECO. If the dependency docket will not be held within 72 hours, the Temporary Removal Hearing will be scheduled within 72 hours of the issuance of the ECO. Such hearing should be scheduled toward the end of the 72 hours to allow time for service to be attempted.
 	B.  The Temporary Removal Hearing shall be held no earlier than the day following the filing of the petition to allow time for service to be attempted.
605.  Guardians ad Litem and Parent Attorneys.
Text
The Court shall assign an attorney to act as a Guardian Ad Litem and attorneys to represent the parent(s) or custodian(s) to facilitate consistent, high-quality advocacy representation of all parties.
606.  Duty of Guardian ad Litem and Parent Attorney to Continue.
Text
After a Guardian ad Litem or parent attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, abuse, or termination of parental rights and adoption proceedings. All parties shall be served with notice of an attorney's request to withdraw.
607.  Records and Transcripts.
Text
A videotaped record of all proceedings shall be kept and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
608.  Dispositional Hearing.
Text
At the dispositional hearing CHFS shall provide the court with the information required pursuant to FCRPP 28 by completing form DNA 12. In addition, if the siblings have been separated, CHFS shall explain the reasons for the separation.
609.  Permanency Hearing/Review.
Text
At the Permanency Hearing/Review, CHFS shall complete a Permanency Hearing Report and submit same to the Court 72 hours preceding the Court date.
Rule 7.  Domestic Relations Practice.
701.  Required Case Information.
Text
A.  A Case Data Information sheet shall be filed with the petition (Form AOC-FC-3).
B.  In any divorce action where the parties are ordered to attend a Divorce Education Program, the Floyd, Knott, or Magoffin Family Court Clerk's Office shall provide a copy of the Case Data Information sheet to the Divorce Education Office.
C.  No matter shall be scheduled for Final Hearing until all parties have submitted Financial Disclosure Statement, if applicable. The Attorneys or parties, if pro se litigants, shall identify any Expert Witnesses they intend to call to testify at the Final Hearing within 30 days of the Final Hearing. The Attorneys or parites, if pro se litigants, shall also produce any documents they intend to submit as Exhibits at the Final Hearing within 30 days of the Final Hearing.
D.  A parties' Preliminary Disclosure Statement may also be adopted as his/her Final Disclosure Statement if there have been no changes and the Court has been given notice thereof.
E.  FCRPP 2(5) provides that a Status Quo Order may be issued at the initial hearing. However, in the 31st and 36th Judicial Circuits, a Motion Requesting Entry of the AOC 237, Status Quo Order, may be filed with the Petition. The Motion must state that the Respondent has ten days to file an objection to entry of said Order. The clerk shall include a copy of the Motion for service with the Summons and Petition. If no objection is filed within 10 days of service of the Summons, Petition and Motion, the Status Quo Order will be entered by the Court. If a Status Quo Order is not requested by the Petitioner, the Respondent may also seek a Status Quo Order at the initial court appearance or may file a motion as directed in this rule. However, the respondent must provide notice of the motion upon the petitioner without the assistance of the clerk.
F.  All Motions filed must have original signatures, except when submitted by the Judge for filing.
G.  Attorneys or parties may file a Motion to Submit a dissolution matter for Final Decree, and submit same directly to the Judge for approval by the Court off-docket, which shall contain executed Notices and Waivers of Hearings and/or Financial Disclosure Statements along with a Settlement Agreement and Jurisdictional Deposition.
702.  Appearances, Waivers, and Agreements.
Text
A.  Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a notary.
B.  No entry and appearance shall be signed prior to the filing of a petition.
C.  All Agreements and Agreed Orders shall contain the correct mailing and/or e-mail addresses for the attorneys and parties.
703.  Divorce Education Program.
Text
Families involved in a divorce proceeding where there are minor children may be ordered to participate in a Divorce Education Program. A sliding scale regarding fees for the program is available for qualifying families. A schedule of sessions and brochure shall accompany this notification of requirement to attend.
704.  Time-Sharing/Visitation Guidelines.
Text
The attached Parenting and Time-Sharing/Visitation Guidelines are incorporated by reference herein in Appendix B and may be used by the parties and the Court subject to the specific facts in the case.
705.  Mediation.
Text
A.  Mediation. 
If ordered by the court pursuant to FCRPP 2(6), the parties shall engage in mediation unless the exceptions provided under KRS 403.036 apply.
B.  Requirements for Property Mediation 
The parties shall exchange and provide to the mediator, in no less than five (5) working days prior to the mediation conference, the following:
 		1.  Supplement to financial disclosure statement regarding any material change.
 		2.  A short statement including definition of the issue to be addressed by the mediator and a brief narrative statement of any special problems affecting the case (e.g. closely held corporation, medical problems of any family member, etc.).
 		 	a.  Copies of all documents supporting valuation of assets;
 		 	b.  Copies of all documents verifying monthly payments and outstanding balances on all debts; and,
 		 	c.  All information arid copies of all documents requested by the Mediator prior to the mediation conference.
C.  Qualifications and Applications for Floyd, Knott, and Magoffin Family Court. 
Approved Mediators. 
 		1.  A Floyd, Knott, or Magoffin Family Courts Approved mediator shall complete a minimum of forty (40) hours in a family mediation training program approved by the Floyd, Knott, or Magoffin Family Court and shall have a college degree, prior basic education and training in the Behavioral Sciences, or be an attorney licensed to practice in the Commonwealth of Kentucky. The parties may select a mediator with equivalent experience who is not on the Court approved list.
 		2.  Applications to become a Court approved mediator may be obtained from the Family Court Judge's Office.
 		3.  The Family Court Judge shall approve additions or deletions to the approved mediator list.
D.  Disqualification of a Mediator 
Any party may move the Court to disqualify a mediator. Mediators have a duty to disclose any fact bearing on their qualifications, including any fact which would be grounds for disqualification of a judge. If the Court rules that a mediator is disqualified, an order shall be entered setting forth the name of a qualified replacement. Nothing in this provision shall limit the discretion of a mediator to refuse any assignment. A mediator may elect to decline to act as the mediator, which is final upon written notification to the parties, the Court.
E.  Adjournment. 
The mediator may suspend or terminate mediation whenever, in the opinion of the mediator, the matter is not appropriate for further mediation or at the request of either party.
F.  Counsel. 
The parties will attend the mediation conference and shall appear promptly at the time and location for the scheduled mediation conference. The attorneys for each party may attend and participate, subject to the defined roles of the mediator, and shall at all times be permitted to privately communicate with their respective clients.
G.  Compensation of Mediator 
 	1.  The mediator shall be compensated at the rate agreed upon by the mediator and the parties.
 		a.  Mediation sessions;
 		b.  Preparation for sessions;
 		c.  Travel time;
 		d.  Postponement or cancellation of mediation sessions by the parties and the circumstances under which such charges will normally be assessed or waived; and
 		e.  Preparation of the parties' written mediation agreement if prepared by the mediator.
H.  Completion of Mediation. 
 	1.  At the conclusion of mediation, the mediator shall report without comment to the Court and the Family Court Judge's Office as to the outcome of the mediation, (i.e. a full agreement, partial agreement or mediation terminated). A termination or non-agreement shall be without prejudice to either party.
 		a.  Handwritten or recorded mediation agreements must be typed and signed by all parties and their counsel, if any, within ten (10) working days.
 	2.  The Court shall retain final authority to accept, modify, or reject an agreement.
 	3.  The parties shall have the affirmative duty to contact the court's secretary and remand any pending hearings concerning resolved issues.
I.  Confidentiality. 
 	1.  Mediation proceedings shall be held in private and all communications, verbal or written, made in the proceedings shall be confidential. The same protection shall be given to communications between the parties in the presence of the mediator, and to all communications, verbal or written, with the Floyd, Knott, or Magoffin Family Court staff or designee. The only exception to this Rule is that the mediator shall be responsible for reporting abuse according to KRS 209.030, KRS 209A.030 and KRS 620.030.
 	2.  All conduct and communications made during a mediation conference shall be treated as settlement negotiations and shall be governed by K.R.E. 408.
 	3.  Mediators shall not be subpoenaed regarding the disclosure of any matter discussed during the mediation which is considered confidential. This privilege and immunity resides with the mediator and may not be waived by the parties.
Rule 8.  Status Offenses.
801.
Text
If a Status Offender Order (N 36) has been entered and has expired (after one (1) year), then no Pre-trial diversion efforts will be required upon a new violation and prior to a new Petition being filed, within one (1) year period after the expiration of the Status Offender Order (N 36).
Rule 9.  Miscellaneous.
901.  Identification of Counselor Party Required.
Text
Every pleading, motion and any other paper filed in the record by counselor party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
902.  Protection of Personal Identifiers.
Text
A.  A Family Court Case Data Sheet must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by FCPR 504 and 505 and by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
903.  Notice of Submission.
Text
In accordance with SCR 1.050(8), when any action stands submitted for final adjudication, counselor unrepresented parties shall file an AOC Form 280 with the Judge, Family Court Clerk and Administrative Office of the Courts.
904.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 17, the Floyd, Knott, or Magoffin County Circuit Court Clerk's Office shall not release any Floyd, Knott, or Magoffin Family Court video in-chamber interviews with children without a specific written order from the Family Court Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child and specific purpose for the request.
905.  Requests for Confidential Video Records.
Text
The Floyd, Knott, or Magoffin County Circuit Court Clerk's office shall not release any copies of Floyd, Knott, or Magoffin Family Court confidential video records, except for Paternity actions, without a specific written order from the presiding Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian ad Litem, if any, and set forth the purpose for the request.
Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
906.  Releasing Individuals in Custody.
Text
As authorized by Court Order, the Family Court Judge will sign releases for individuals in custody who purge themselves of contempt or post bond without a hearing.
Appendix A
Text
Twenty-Four Hour Accessibility To  Protective Orders And Local Joint Jurisdiction Protocol 31st And 36th Judicial Circuits And Districts Floyd, Knott, & Magoffin Counties
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rules of Practice and Procedure (FCRPP) Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Processing Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with t he Court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  Protective order matters may be reassigned from the district court division to circuit/family court when there is a dissolution/custody proceeding pending.
 		E.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the Court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		F.  Protective order cases shall be reassigned or transferred to another circuit under the following circumstances:
 		 	1.  There is a pending custody and/or dissolution action in another circuit.
 		 	2.  The Court either on its own motion or at the request of one/or both parties, recuses due to a conflict.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
 Floyd County: Floyd Family Court Clerk's Office Mountain Comprehensive Care Center 2 nd  Floor Justice Center 104 South Front Avenue 127 South Lake Drive Suite 100 Prestonsburg, KY 41653 Prestonsburg, KY 41653 (606)886-8572 or 886-4301 Phone #: (606)889-1651 Knott County: Knott County Attorney's Office 54 W. Main Street Hindman, KY 41822 (606)785-5355 Magoffin County: Cabinet for Health and Family Services Division of Protection and Permanency 125 Church Street Salyersville, KY 41465 (606)349-3122
Click to view table.
 		B.  The following agencies and officers are authorized to take protective petitions and administer oaths to petitioner after regular business hours and weekends:
Floyd County: 
Mountain Comprehensive Care Center
Crisis Line: 1-800-422-1060
Floyd County Sheriffs Office 
1st Floor Floyd County Courthouse Annex
3rd Avenue
Prestonsburg, KY 41653
Phone #:(606)886-6171
Knott County: 
Contact local Law Enforcement agency or
Kentucky State Police by calling 911
Magoffin County: 
Contact local Law Enforcement agency or
Kentucky State Police by calling 911
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
 		 	1.  The petition shall be presented to the district judge(s) and/or trial commissioner.
 		 	2.  If the district judge and/or trial commissioner is not available, then the petition shall be presented to the circuit judge(s).
 		 	3.  In the event that the district judge, trial commissioner, and/or circuit judge(s) is not available, the petition may be presented to the family court judge.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
 		 	1.  The petition shall be presented to the district judge(s) and/or trial commissioner.
 		 	2.  If the district judge(s) and/or trial commissioner is not available, then the petition shall be presented to the circuit judge(s).
 		 	3.  In the event that the district judge(s), trial commissioner, and/or circuit judge(s) is not available, the petition may be presented to the family court judge.
 		E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 		F.  The schedule for protective order hearings is as follows:
Floyd County: 
1st, 2nd, 3rd, & 4th Tuesdays at 9:00 a.m.
Knott County: 
1st, 2nd, 3rd, & 4th Mondays at 9:00 a.m.
Magoffin County: 
1st, 2nd, 3rd, & 4th Thursdays at 9:00 a.m.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The Judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court.
 		D.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfers occurs, the issuing Judge shall re-issue a summons until the matter may be heard by the receiving Judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.760, and KRS 456.060, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
 		 	1.  The petitioners may contact their respective county attorney's office to seek the filing of criminal charges.
 		 	2.  Or, the petitioners may contact their respective family court clerk's office to seek civil contempt charges.
 		C.  No petitioner may be held in contempt for failing to appear at a protective order hearing or to prosecute a criminal violation of a protective order.
APPENDIX B:
Parenting and Time-Sharing/Visitation Guidelines
Text
FLOYD/KNOTT/MAGOFFIN FAMILY COURTS  PARENTING GUIDELINES  AND  STANDARD VISITATION  SCHEDULE
These are common sense guidelines that both parents need to follow and some of these guidelines are supported by law.
Visitation & Child Support
Both parents are reminded that parent/child access and child support, while they may be emotionally connected, are separate issues. The Kentucky Revised Statutes provide that visitation and child support payments are NOT reciprocal obligations. Kentucky law provides that parental access may not be denied due to failure to pay child support. It also provides that child support may not be withheld due to failure of the parent to allow access.
If visitation is denied for either reason, the child(ren) are the ones that are being punished for the neglectful behavior of the parent NOT the parent. The parent must permit visitation and should attempt to resolve the child support issue through the appropriate legal steps.
Information
Both parents are entitled access to records and information on (i) the medical care of the child(ren) directly from the health care provider, as well as from the other parent, and (ii) all school records from the school, as well as from the other parent. Both parents should be designated as “parent” on all school and medical records unless specifically authorized not to do so.
Discussion
Parents should not try to turn the child against the other parent by discussing, with the child(ren) the shortcomings of the other parent. If change of custody is an issue, then legal steps should be taken and you should explain to the child(ren) what the possibilities are but DO NOT turn it into a tug-of-war between the parents and child(ren). Parents should not make their child(ren) choose between them. This includes, but is not limited to, restraining from reading pleadings of the court to the children.
Parents should not question the child(ren) regarding the activities of the other parent and should never argue in front of the child(ren).
Responsibility
Both parents have a responsibility to care for the child(ren)'s physical, emotional, mental and social needs.
Parents should share with each other their residence and work addresses and telephone numbers, unless there is good cause for not sharing this information. If parents do not share this information with each other, then a designated third party needs to be identified for the parents to share information.
Each parent should encourage the child(ren) to initiate telephone and/or mail contact with the other parent on a regular basis. A child also needs special time with their parents; therefore, parents are encouraged to spend some special “one-on-one” time with each child and encouragement should be given to spend time with the other parent. A child should not be left too often with relatives, new boyfriends, new girlfriends, or other persons.
Parents should not attempt to buy the favor of the child(ren) with presents, special treatment, special privileges or promises, although gifts to celebrate special occasions should be allowed by the other parent.
Parents should not make promises which cannot be kept.
Parents should coordinate plans regarding bedtime, homework schedule and other household rules as much as possible. Both parents should recognize that there are individual differences in how each child will parent during the time spent with the child. Both parents should also recognize that children benefit from consistency.
Parents should ensure that the child(ren) have proper clothing. The child(ren) should arrive with proper clothing and all clothing sent with the child(ren) should be returned with the child(ren).
Parents should have a valid driver's license if transporting the child(ren). If a parent is unable to transport, arrangements should be made to use a licensed driver. The child(ren) should be in the proper safety harness in the car according to the Kentucky Revised Statutes 198.125(2), i.e., care seat, booster chair, seat belt, etc. In the absence of an agreement regarding transportation, this duty and/or cost should be spilt between the parents.
NEITHER PARENT SHOULD BE UNDER THE INFLUENCE OF ALCOHOL OR DRUGS IN THE PRESENCE OF THE CHILDREN.
A parent may refuse visitation if the other parent is under the influence of alcohol or drugs at the, time the visitation is to occur.
Promptness
Parents should be prompt with child appointments. It is unfair to keep a child waiting, and worse, to disappoint the child by not showing up at all.
The child(ren), and/or the custodial parent, have no duty to wait on the Visiting parent for more than 30 minutes after the scheduled visitation time. A parent more than 30 minutes late shall forfeit that visitation period.
If one parent is unable to meet at the designated time and/or place, immediate notice should be given to the other parent. If notice is given to the other parent, appropriate alternative arrangements should be made for the visitation, i.e. extended time, alternate day, etc.
Standard Visitation Schedule
1. ALTERNATING WEEKENDS:  Alternate weekends from Friday evenings at 6:00 p.m. to Sunday evenings at 6:00 p.m. Thursday evenings following the weekend visit from 5:30 p.m. to 7:30 p.m.
2. SPECIFIC HOLIDAYS: 
A. The Mother shall have visitation in odd-numbered years (1999) on New Year's Day, Easter, and July 4th.
B. The Father shall have visitation in odd-numbered years (1999) on Martin Luther King Day, Memorial Day, and Labor Day.
C. The Mother shall have visitation in even-numbered years (2000) on Martin Luther King Day, Memorial Day, and Labor Day.
D. The Father shall have visitation in even-numbered years (2000) on New Year's Day, Easter and July 4th.
Visitation shall be from 9:00 a.m. to 6:00 p.m., unless the child is in school that day. If so, visitation shall be from 5:00 p.m. to 7:30 p.m.
3. THANKSGIVING:  The non-custodial parent shall have the child(ren) at 6:00 p.m. on Thanksgiving day and return the child at 6:00 p.m. on the Friday after Thanksgiving. In the event the non-custodial parent's regular visitation is that weekend, then the non-custodial parent shall have the child(ren) from 6:00 p.m. on Thanksgiving Day and return the child(ren) at 6:00 p.m. on Sunday.
4. CHRISTMAS:  Each year at Christmas the custodial parent shall have the child(ren) on Christmas Day and the non-custodial parent shall have the child(ren) from 1:00 p.m. until 7:00 p.m. Christmas Eve. The non-custodial parent shall have the child(ren) from 12:00 p.m. on December 26th through 12:00 p.m. December 31st, provided the child(ren) are returned to the custodial parent no less than 24 hrs before they are to resume school.
5. MOTHER'S AND FATHER'S DAY:  On Mother's Day and Father's Day, no matter whose turn for visitation, the child(ren) shall be with the appropriate parent on those days from 9:00 a.m. to 6:00 p.m.
6. CHILD'S BIRTHDAY:  The child shall celebrate his/her birthday with the custodial parent, unless his/her birthday falls on a visitation day. In the event the non-custodial parent does not have the child on his/her birthday, an additional non-scheduled visitation day shall be granted so that the non-custodial parent may give the child a birthday celebration if desired.
7. SPRING BREAK:  In alternating years, the non-custodial parent shall have the child(ren) for a week of any spring break from school, provided the child(ren) are returned to the custodial parent not less than 24 hours before they are to resume school. Unless otherwise agreed, the first spring break vacation with the non-custodial parent shall be in the calendar year after the one in which the decree is granted. Should Easter fall during a spring break when the child is with the custodial parent and it is the non-custodial parent's turn to have visitation with the child for Easter, then an additional, non-scheduled visitation day shall be granted to the noncustodial parent.
8. SUMMER:  Children 5 years or older: 4 week visitation each summer provided there shall be no continuous visitation of longer than 2 weeks at a time.
Children ages 2 to 4: 2 weeks summer visitation, one week at a time.
Children ages 1 to 2: 1 week summer visitation
Children under 1 year: 3 days summer visitation
In the event that there are children of varying ages, the age of the oldest child shall control the summer visitation schedule.
Each parent shall give the other parent at least 60 days notice of his/her vacation schedule so that both parents have an opportunity to have the child(ren) during his her vacation from work.
History
(Amended November 20, 2018.)

Local Rules — Thirty-First Judicial District  Floyd County
1.   [Citations.] 
2.   [Pre-trial Hearings.] 
3.   [Citation or List of Names and Charges.] 
4.   [Affidavits — Warrants.] 
5.   [Contraband.] 
6.   [Dates Available for Testimony.] 
7.   [Appearance by Officers.] 
8.   [Review of Affidavit via Telephone.] 
9.   [Witness Interviews — Juvenile Petitions.] 
10.   [Pre-trial Motions.] 
11.   [Purpose.] 
1.   [Citations.]
Text
All citations must be processed through the Court.
2.   [Pre-trial Hearings.]
Text
A Pre-trial Hearing will be held on all criminal cases.
3.   [Citation or List of Names and Charges.]
Text
All Officers will send to the Judge the following:
Either a copy of the citation or a list of names and charges and the date the Defendant is to appear in Court.
4.   [Affidavits — Warrants.]
Text
All Affidavits will be checked by the County Attorney, Assistant County Attorney or the Commonwealth's Attorney before this Court or either Trial Commissioner will issue a Search Warrant or a Warrant. A Judge who prepares an Affidavit for a Search Warrant can not be a neutral and detached Magistrate.
5.   [Contraband.]
Text
All contraband will be disposed of in accord with the act passed by the 1980 General Assembly.
6.   [Dates Available for Testimony.]
Text
On arraignment dates, the Assistant County Attorney should know the dates when the Officers can be available to testify on trial dates.
7.   [Appearance by Officers.]
Text
All Officers should appear in Court on the date the case is set for trial.
8.   [Review of Affidavit via Telephone.]
Text
The Trial Commissioners can check the Affidavit for a Search Warrant with the County Attorney, the Assistant County Attorney, the Commonwealth's Attorney or his Assistant over the telephone.
This Court would like for the aforesaid Attorneys to give their home telephone numbers to each Trial Commissioner and the Court.
9.   [Witness Interviews — Juvenile Petitions.]
Text
The County Attorney or his Assistant will interview the witnesses and assist the Deputy Clerk with the filing of each Juvenile Petition.
10.   [Pre-trial Motions.]
Text
All Pre-trial Motions will be heard by the Court prior to trial. The Court would prefer that the Defendant's Attorney file a written Motion to Suppress for a Dismissal and the legal reasons for his Motion. The County Attorney should respond to this Motion in writing prior to trial date.
11.   [Purpose.]
Text
Many problems will be solved by this procedure and this will also eliminate expense and will certainly speed up the trial of the cases.
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I.  Citation of Rules.
Text
These rules may be cited as “RBCC” or Rules of Boyd Circuit Court.
II.  Divisions.
Text
a.  Boyd Circuit Court shall operate in two divisions; namely, Division I and Division II, and each Division shall have jurisdiction of both criminal and civil cases.
b.  Division I shall be presided over by the duly elected or appointed Judge of such Division.
c.  Division II shall be presided over by the duly elected or appointed Judge of such Division.
III.  Assignment of Cases to Divisions.
Text
a.  All cases filed, including pre-indictment applications, motions and/or petitions in criminal cases in Circuit Court, will be assigned randomly using the Judge Assignment Program in the Office of the Boyd Circuit Court Clerk.
b.  In tile event the Judges of the respective divisions are disqualified from trying cases as assigned for any reason, these cases shall be transferred, by written order, to the other Division. The written Order transferring the case shall be signed by the Judges of each Division.
c.  Where related actions are assigned to different Divisions, the cases may be consolidated or transferred to the Division in which the first action was assigned.
IV.  Jury Trial Periods.
Text
a.  The jury term for Division I shall begin on the first Monday of each month and the jury term for Division II shall begin on Wednesday following the first Monday of each month.
b.  Whenever the first Monday of the month is a legal holiday, then the beginning day of the jury trial period for Division I shall be the first Tuesday following said first Monday.
c.  Petit and grand juries can be summoned for any jury trial period it accordance with the applicable statutes and rules as promulgated by the Supreme Court of Kentucky.
d.  A new petit jury will be empanelled for each term of Court. Once empanelled, a member of the petit jury shall continue to serve in that capacity until a new petit jury is empanelled or until the completion of the last case on which that juror was selected to serve, whichever occurs last. For any reasons authorized by KRS 29A.100, the Chief Judge or his or her designee may excuse any juror from additional service at any time. Also, for any reason authorized by KRS 29A.100, the Chief Judge or his or her designee may excuse any juror and permit him or her to be empanelled at a later date to serve for the duration of that month.
e.  A grand jury shall be empanelled four times each year for the following terms: The February grand jury shall be empanelled on the first Monday in February and shall serve until the first Monday in May of that year; the May grand jury shall be empanelled on the first Monday in May and shall serve until the first Monday in August of that year; the August grand jury shall be empanelled on the first Monday in August and shall serve until the first Monday in November of that year; the November grand jury shall be empanelled on the first Monday in November and shall serve until the first Monday in February of the following year.
f.  The Judge of each respective Division will be responsible for setting his own trial docket for both civil and criminal cases.
V.  Unavailability of Judge to Preside at Trials or Over Trial Periods.
Text
In the event the Judge of a Division is unable to preside at a trial or any portion of a trial assigned to his Division over which he is under these rules scheduled to preside, the Judge of the other Division may preside over such trial or portion thereof. Orders and Judgments entered indicate that the matter was heard by the Judge of the other Division.
VI.  Unavailability of Judge.
Text
If it appears that any matter demands immediate attention and the Judge of the Division to whom the case has been assigned is not available, the matter may be considered and acted on by the Judge of the other Division.
VII.  Appointment of Counsel for Indigents in Criminal Cases.
Text
The Judges of each Division shall determine if a defendant is indigent. If the defendant is found to be indigent, the Court shall appoint a Public Defender to represent the defendant.
In cases of multiple defendants, the Court will hold a hearing to determine if the Public Defender can represent each defendant and each defendant will execute a waiver of appointment of a special attorney. If there appears to be a conflict of interest at any stage prior to trial, the Court can take the following steps:
Appoint a member of the Boyd County Bar from a panel constituted in the following manner:
Each year, members of the Boyd County Bar Association desiring to participate in the private public defender program will submit written notification of that interest to the Chief Judge of the Boyd Circuit Court The Chief Judge, after consideration of each applicant's qualifications, will approve and appoint a panel of attorneys to participate in the program. The number of attorneys selected shall be solely within the discretion of the Court after due consideration for the Court's criminal docket and the number of conflict cases which, in the Court's experience, arise from time to time. The Chief Judge shall enter an Order approving the applicants and formally establishing the panel. A copy of the Order shall be filed with the Clerk of the Boyd Circuit Court and copies shall be made available to all Judges of both the Boyd Circuit Court and Boyd District Court for appointment purposes.
VIII.  Assignment of Cases for Trial.
Text
a.  The date of trial of civil cases shall be set by the Judges of tile respective Division upon Notice and Motion in accordance with CR 40; by agreed order; by the Court during a pre-trial conference at which all parties are present or are represented by counsel; by the Court on its own Motion, where Notice has been given by the Court to the parties of the date and hour when the case will be set for a definite date for trial; or, in criminal cases, at the time of arraignment.
b.  A case set for trial will not be continued unless a written Motion has been filed, with supporting Affidavits if required by law, except as otherwise accomplished by agreement of all parties and approval of the Court.
IX.  Pre-Trial Conferences.
Text
Pre-trial conferences shall be Conducted in accordance with CR 16. An Order shall be entered setting the time, date and place of conference and a copy of the Order shall be served on the parties by the Clerk at least ten days prior to the date of the conference. The time, date and place of such conference may be set by agreement of the parties and by consent of the Court.
X.  Motion and Motion Day Hours, Civil Cases.
Text
a.  Division I.  Fridays, beginning at 9:30 a.m., prevailing local time, except Fridays which may be designated as a holiday by the Kentucky Court of Justice.
b.  Division II.  Fridays, beginning at 9:00 a.m., prevailing local time, except Fridays which may be designated as a holiday by the Kentucky Court of Justice.
c.  The Clerk shall keep a Motion Docket for each Division on which all Motions will be docketed.
d.  Motions shall be filed by Friday at 4:00 p.m. of the week preceding the motion hour. If the courthouse is closed on Friday, then the motion must be filed by Thursday at 4:00 p.m.
e.  In the event a Friday is designated as a holiday by the Kentucky Court of Justice, then all Motions which would have been called and considered will be called and considered on the next Friday.
f.  Motion Day or Hour may be dispensed with if both Judges are not available. All Motions which would have been called and considered on such Friday will be called and considered on the next Friday.
g.  All Motions, except routine Motions, shall state on the Motion following the signature of the attorney or on a separate memorandum the Statute, Civil Rules, Court Rules, or other authority (including cases) supporting the Motion or justifying the relief requested.
XI.  Copies of Complaints to be Filed.
Text
Complaints filed with the Clerk must contain the names of all attorneys representing the plaintiff; copies of all affidavits and exhibits referenced in the complaint; and sufficient copies to for each defendant named in the complaint. The Clerk will enter the order, assign a filing date and number, and note the complaint on the Civil Docket. Failure to provide sufficient copies for all defendants may be cause for the Court to extend the response time.
XII.  Video Recorded Depositions.
Text
Under CR 30.02(4), any party may present video tape evidence of a deposition for use in court proceedings.
XIII.  Costs.
Text
As provided in KRS 453.040, the successful party in any action shall recover his costs, unless otherwise provided by law In all civil jury trials and consistent with KRS 29A.180, the cost for the transportation of jurors and other authorized persons to views of the scene or other locations authorized by the court pursuant to KRS 29A.310 shall be borne by the party moving the court for the view. If two or more parties in civil cases involving multiple litigants move the Court to allow jurors or other authorized persons to view the scene or other location, then the fees and costs associated with the view shall be borne equally by all parties joining in the motion. In all criminal jury trials and consistent with KRS 29A.180, the cost for the transportation of jurors and other authorized persons to views of the scene or other locations authorized by the court pursuant to KRS 29A.310 shall be borne by the Finance and Administration Cabinet.
XIV.  Questioning of Jurors.
Text
Neighborhood canvassing or questioning with regard to jurors without the prior approval of the Court be and is hereby prohibited. Any request for permission to conduct neighborhood canvasses for information regarding jurors of the Boyd Circuit Court shall be accompanied by information as to the questions to be asked, the identity of the questioners, the extent of the canvassing and any and all other relevant information so that the Court may make an informed decision with regard to any infringement upon the right of privacy of individual jurors.
XV.  Instructions.
Text
The parties will before or at the commencement of the trial in jury actions submit such instructions as they expect to offer in the trial. Additional instructions may be offered at the trial at the close of the evidence to conform to the proof or in the interest of justice as provided by CR 51.
XVI.  Non-Resident Attorneys.
Text
An attorney who is not admitted to practice in Kentucky may appear or file a pleading or notice in an action in this Court only if he or she subjects himself or herself to the jurisdiction and rules of the Supreme Court of Kentucky, pays a one-time per case fee to the Kentucky Bar Association and engages a member of the association as co-counsel, whose presence shall be necessary at all trials and at other times when required by the court.
XVII.  Dismissal of Action and Failure to Prosecute.
Text
When any action has remained on the Civil Docket for one (1) year without any step indicating an intention to prosecute, it shall, upon motion of any party or on the Court's own motion and with notice to all parties, be dismissed for lack of prosecution. The court will reconsider a matter that has been dismissed for lack of prosecution, provided a motion to reconsider is filed within ten (10) days after the entry of the Order of dismissal.
XVIII.  Effective Date.
Text
These rules are adopted pursuant to the authority granted under SCR 1.040 and they shall apply with full force and effect to all actions pending after the date of their promulgation by Order of the Judges of Boyd Circuit Court and upon approval by the Chief Justice. These rules supplement the Kentucky Rules of Civil Procedure, Kentucky Rules of Criminal Procedure, and any applicable statutes.
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Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the Boyd District Court. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Boyd District Court Rules, Family Division. All previous rules adopted by the Boyd District Court are hereby rescinded.
102.  Effective Date.
Text
The effective date of these rules shall be 30 days after the Kentucky Supreme Court approval.
103.  Citations.
Text
These Rules shall be cited as BCDRP (Boyd County District Rules of Procedure).
104.  Assignment of Cases.
Text
a.  All cases filed will be assigned upon filing by the Circuit Court Clerk or his deputy at the time the case is filed.
b.  In the event the Judges of the respective divisions are disqualified from trying such cases so assigned for the reason of being attorney of record, or other reasons, the case in which such Jude is so disqualified shall be reassigned, by written order, to the other Division. The written Order reassigning the case shall be signed by the Judges of each Division.
c.  Where related actions are assigned to different Divisions, Judges may consolidate and/or transfer the actions to that Division of Court in which the first action was assigned. Both Judges must sign the Order transferring.
105.  Holidays.
Text
Holiday schedules may be obtained at the Boyd County Circuit Clerk's Office.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
201.  Schedule.
Text
Regular motion hour for all Boyd District Court actions will occur on Thursday mornings at 9:00 a.m.
202.  Deadlines.
Text
Motions shall be filed by Friday at 4:00 p.m. of the week preceding the Motion hour. If the courthouse is closed on Friday, then the motion must be filed by Thursday at 4:00 p.m.
203.  Exceptions to Regular Motion Hour Schedule.
Text
If a state holiday falls on Thursday, Motion Hour will be conducted on the following Thursday. If the Court is closed for any unforeseen reason, Motion Hour shall be passed to the following Thursday.
Rule 3.  Domestic Violence Protocol and 24 Hour Access Policy.
301.
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (hereinafter “FCRPP”) 13, the local Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol is attached hereto as Appendix A is incorporated herein by reference as if set out in full.
Rule 4.  Paternity.
401.  Motion Practice.
Text
Motions for matters involving paternity actions shall be heard on Thursdays at 9:00 a.m. The matters may be scheduled for a date certain on a hearing if needed.
402.  Reopening Fee.
Text
Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motions is brought in forma pauperis.
403.  Permission to Review and Copy Paternity Case Files.
Text
Upon receipt of the Boyd Circuit Court Clerk's Office of an attorney's statement seeking permission to review and copy a paternity case file, OR upon the receipt by the Boyd Circuit Court Clerk's Office of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to representation in that action of a party thereto, the Clerk's office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege.
404.  Access to Paternity Cases for Attorneys and Guardians ad Litem Representing Incarcerated Parents.
Text
The Boyd Circuit Court Clerk's Office shall allow attorneys and Guardians ad Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
Rule 5.  Dependency, Neglect and Abuse.
501.  Procedures for Emergency Custody Orders.
Text
In Boyd County in order to obtain an emergency custody order as set forth in FCRPP 19:
 	a.  During normal working hours Monday through Friday 8:30 a.m. to 4:00 p.m. the person seeking an Emergency Custody Order (ECO), shall come to the Boyd County Circuit Clerk's Office.
 	b.  After working hours Monday through Friday and on weekends, the on-call District Judge shall be contacted. If the ECO is granted, the Cabinet for Health and Family Services shall file the original order with the Boyd Circuit Court Clerk's Office on the next working day.
502.  Petition.
Text
a.  All petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the Assistant Boyd County Attorney, who shall check the petition for legal sufficiency. If the petition is rejected by the County Attorney, it shall be submitted to the Boyd District Court Judge for determination of legal sufficiency. If the Judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the Petition shall be dismissed. If the petition is approved, the Assistant County Attorney or Judge as appropriate shall initial the petition for filing. A copy shall be distributed to the Assistant County Attorney assigned to prosecute dependency actions and the original shall be filed with the Boyd Circuit Court Clerk's Office.
b.  Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents, including but not limited to, initiating contact with the Child Support Division of the Boyd County Attorney's Office.
503.  Effects of Service on Only One Parent, Persons Exercising Custodial Control or Supervision.
Text
The District Judge may permit the temporary removal hearing of the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that the petitioner has made diligent efforts to serve all other parties, including initiating contact with the child support division of the County Attorney's Office, in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
504.  Time for Temporary Removal Hearing.
Text
The temporary removal hearing shall be held according to the following guidelines:
The temporary removal hearing shall be scheduled on the dependency docket of the division to which the case is assigned if that docket will be held within 72 hours, excluding holidays and weekends of the issuance of the ECO. If the division's dependency docket will not be held within 72 hours, the temporary removal hearing will be scheduled for a hearing within 72 hours of the issuance of the ECO.
505.  The Duty of the Guardian Ad Litem and Parent Attorney to Continue.
Text
After a guardian ad litem or parent's attorney accepts the appointment, representation shall continue throughout all stages of the dependency, neglect and abuse action. All parties shall served with a notice of an attorney request to withdraw.
506.  Records and Transcript.
Text
The records of the proceedings shall be kept and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
507.  Dispositional Hearing.
Text
At the dispositional hearing, the Cabinet for Health and Family Services shall provide the Court with the information required pursuant to FCRPP 28 by completing Form AOC DNA-12. In addition, if siblings have been separated the Cabinet shall explain reasons for any separation.
Rule 6.  Status Offenses
Text
There are no local rules relating to Status Offense cases in the Boyd District Court. For uniform statewide rules of procedure see FCRPP 37 through 44.
Rule 7.  Miscellaneous Rules Relating to Family Law Practice.
701.  Protection of Personal Identifiers.
Text
a.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407, by providing the personal identifying information required in those chapters. However, as set forth below in paragraph b, when personal identifies are required by statute or contained in other documents or exhibits filed with the Court pursuant to the above chapters, the parties shall comply with Civil Rule 7.03(1)(b) by filing one copy from which the personal data has been redacted and filing an un-redacted copy in a marked sealed envelope. The Clerk of the Court shall allow the un-redacted sealed copy of the pleading document or exhibit containing personal identifiers to be accessed only by the party to the case, an attorney of record in the case, a judge for the court, or other authorized court personnel, ideally authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters, attendant to the case or a person authorized to view the case by specific orders of the court. As used in this section, personal identifier means a social security number, taxpayer identification number, date of birth or financial account number.
b.  The pleadings, documents or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall not be redacted.
Appendix A
Twenty-Four Hour Accessibility To Emergency  Protective Orders And Local Joint Jurisdiction  Domestic Violence Protocol 32nd Judicial Circuit and District  Boyd County
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rule of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for  domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
 	I.  Uniform Protocol for Processing Cases 
 		A.  Circuit court clerks shall process domestic violence cases with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		C.  If there is a pending divorce or custody action involving the parties to the Emergency Protection Order, the matter shall be transferred to the Boyd Circuit Court Division handling the divorce and/or custody matter. The parties must file a notice to the Court advising the Court of the petition. The parties must appear at the scheduled hearing before the Boyd District Court in order to obtain service, or must be served with the new court appearance prior to the scheduled time unless served with the petition designating the new court date and time prior to the scheduled hearing.
 		D.  Domestic violence cases are civil matters within the purview of CR 41.01. Therefore, this jurisdiction does not have a blanket “no-drop” policy.
 		E.  At the discretion of the judge and consistent with FCRPP 12, domestic violence cases may be reassigned or transferred to another circuit if there exists a pending dissolution or custody matter in the other circuit. Any Emergency Protective Order shall continue and the Summons shall be reissued by the initiating Court, pursuant to KRS 403.740(4), for a period not to exceed fourteen (14) days if service has not been made on the adverse party by the date of transfer, or as the Court determines is necessary for the protection of the Petitioner. Thereafter, reissuance of the Summons shall occur as needed in the court of transfer. 
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
The Boyd District Court Clerk's Office, Boyd County Judicial Center, 1st Floor, 2805 Louisa Street, Catlettsburg, Kentucky, 41129.
 		B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
Any law enforcement agency (including city and county police and All Kentucky State Police)
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
During regular business hours the person receiving and verifying the Petition shall, if possible, deliver the Petition to the Circuit/District Court Clerk's Office and that officer shall immediately present the Petition to the District Judge of the 32nd Judicial District found within Boyd County. If a District Judge cannot be located within the county, the Petition shall be presented to a Circuit Judge of the 32nd Judicial Circuit found within Boyd County. In the event no judge can be located in the county, the Petition shall be presented to a District or Circuit Judge in any county adjoining Boyd County.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
During hours other than regular business hours, the person receiving and verifying the complete Domestic Violence Petition shall deliver the Petition to and appropriate law enforcement agency and an officer of that agency shall immediately present the Petition to the District Judge of the 32nd Judicial District found within Boyd County, and if a District Judge cannot be located within the county, the Petition shall be presented to a Circuit Judge of the 32nd Judicial Circuit found within the county. In the event neither judge can be found within the county, the Petition shall be presented to a District or Circuit Judge found in any county adjoining Boyd County.
 		E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 		F.  The schedule for domestic violence hearings is as follows:
Cases shall be scheduled on Thursday at 9:30 a.m.
 	III.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate criminal contempt proceedings should contact:
The Boyd District Court Clerk or the Boyd County Attorney.
 		C.  No Petitioner may be held in contempt for failure to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
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Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the Boyd Circuit Court with respect to the Family Law/Domestic Relations Practice. These Rules supplement the Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCR) and the Kentucky Rules (CR). These rules shall be the only operative Boyd County Court Rules for Family Law/Domestic Relations Practice. All previous rules adopted by the Boyd Circuit Court with respect to the Family Law/Domestic Relations Practice are hereby rescinded.
102.  Effective Date.
Text
The effective date of these rules shall be 30 days after Kentucky Supreme Court approval.
103.  Citations.
Text
These Rules shall be cited as BCFCR (Boyd County Family Rules of Procedure).
104.  Assignment of Cases.
Text
a.  All cases filed, will be assigned upon filing by the Circuit Court Clerk or his deputy at the time the case is filed.
b.  In the event the Judges of the respective divisions are disqualified from trying such cases so assigned for the reason of being attorney of record, or other reasons, the case in which such Judge is so disqualified shall be reassigned, by written order, to the other Division. The written Order reassigning the case shall be signed by the Judges of each Division.
c.  Where related actions are assigned to different Divisions, Judges may consolidate and/or transfer the actions to that Division of Court in which the first action was assigned. Both Judges must sign the Order transferring.
105.  Holidays.
Text
Holiday schedules may be obtained at the Boyd County Circuit Clerk's Office.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
201.  Schedule.
Text
Motion hour will occur on Friday mornings. Division II will be held at 9:00 a.m., and Division I will be held at 9:30 a.m.
202.  Deadlines.
Text
Motions shall be filed by Friday at 4:00 p.m. of the week preceding the Motion hour. If the courthouse is closed on Friday, then the motion must be filed by Thursday at 4:00 p.m.
203.  Exceptions to Regular Motion Hour Schedule.
Text
If a state holiday falls on Friday, Motion Hour will be conducted on the following Friday. If the Court is closed for any unforeseen reason, Motion Hour shall be passed to the following Friday.
204.  Responsive Pleadings.
Text
If a responsive pleading is faxed to the Court for consideration at motion hour, the responsive pleading must also simultaneously faxed to opposing counsel/party. If a fax number is not available then it shall be mailed immediately to the opposing party.
Rule 3.  Adoption/Termination of Parental Rights.
301.  Sibling Cases.
Text
If there are siblings involved in any adoption/termination of parental rights case, the companion case shall be filed with the same Boyd Circuit Judge.
302.  Review.
Text
In cases involving the termination of parental rights in which there is a companion juvenile case, the proof of review by the Juvenile Court shall be filed in the adoption/termination of parental rights case pursuant to FCRPP 32(2).
303.  Guardian Ad Litem.
Text
If a Guardian Ad Litem has been appointed for the minor child in any juvenile court action, then the Petitioner's counsel shall notify the Boyd Circuit Clerk for appointment of the Guardian Ad Litem.
304.  Temporary Custody Order.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not opened to inspection by persons other than parties to such proceedings and their counsel.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.  Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol.
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Practice and Procedure (hereinafter “FCRPP”) 13, the local Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol is attached hereto as Appendix A and is incorporated herein by reference as if set out in full.
402.  Violation of Domestic Violence Orders.
Text
A.  Without limiting a party's choice of remedies, any alleged violations of Domestic Violence Orders should be referred to  the Boyd District/Circuit Court for possible prosecution, except at set forth in 402(B).
B.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to visitation, child support, counseling, or firearms provisions should be initiated through the Boyd District/Circuit Court and scheduled for contempt hearings on the appropriate court docket.
Rule 5.  Domestic Relations Practice.
501.  Domestic Relations Commissioner.
Text
A.  Cases involving child custody, child visitation/timesharing, child support, maintenance, property division and/or general divorce action may be referred to the Domestic Relations Commissioner pursuant to FCRPP 4. If there is a conflict with the assigned Domestic Relations Commissioner, the case shall be referred to the Domestic Relations Commissioner of the other division or a Special Domestic Relations Commissioner may be appointed if necessary. If a Special Domestic Relations Commissioner is appointed, the Special Domestic Relations Commissioner must have the same qualifications as the Domestic Relations Commissioner.
B.  Once the case is referred to the Domestic Relations Commissioner, the notice of hearing must be sent to all parties within seven (7) days. Continuances may only be made for good cause shown and written motion to opposing parties, unless the parties agree to the continuance. The Domestic Relations Commissioner has the authority to schedule and reset the hearings.
C.  The Domestic Relations Commissioner's Report and Recommendation shall be filed with the Clerk within twenty-one (21) days of the completion of the trial and the submission of evidence.
D.  Thereafter, either party has ten (10) days in which to file objections pursuant to FCRPP 4(4)(a).
E.  If the record is left open for the submission of evidence to the Domestic Relations Commissioner, then the attorneys and/or parties must file a joint motion that the matter now stands submitted to the Commissioner for report and recommendation.
502.  Mediation.
Text
A.  If ordered by the Court pursuant to FCRPP 2(6), the parties shall engage in mediation.
B.  Requirements for Mediation of the Property Distribution. At least five (5) days prior to the mediation, the parties shall exchange and proved to the mediator the financial disclosure statements and a short statement including the issues to be addressed
C.  Qualifications and Applications for Boyd Family Court Approved Mediators
 	1.  The Boyd Circuit Court may maintain a list of approved mediators for family court issued.
 	2.  If any attorney wishes to become a court approved mediator then they must notify the Boyd Circuit Judges of their request. The Boyd Circuit Judges shall approve additions or deletions to the approved mediator list.
 	3.  The Mediator must have eight (8) years of family law experience, or have completed a forty (40) hour family law mediation class.
D.  Upon referral to Mediation, the parties must agree on a mediator. If the parties are unable to agree on a mediator within seven (7) days then the Court will select a mediator from the approved list.
E.  Compensation of the Mediator.
 	1.  The mediator shall be compensated at the rate agreed upon by the mediator and the parties unless either or both qualify for the Family Court sliding scale fee schedule set out below. The rnediator's fee may include, but not be limited to:
 		a.  Mediation sessions;
 		b.  Preparation for sessions;
 		c.  Travel time;
 		d.  Postponement or cancellation of mediation sessions; and 
 		e.  Preparation of the parties' written mediation agreement prepared by mediator.
 	2.  Sliding Fee Schedule .
The parties shall pay the medication fees based upon their percents of income. If one party does not have an income than the court must calculate the percent in which the parties shall pay based upon expenses and monies available.
F.  Completion of Mediation.
At the conclusion of mediation, the mediator shall report without comment to the Court as to the outcome of the mediation. The Court shall retain final authority to accept, modify or reject a mediation agreement.
G.  Confidentiality.
Mediation proceedings shall be held in private. All communications made during he proceedings shall be confidential. All conduct and communication made during a mediation conference shall be considered settlement negotiations governed by K.R.E. 408. Mediators shall not be subpoenaed regarding the matters discussed during mediation which is considered confidential.
Rule 6.  Miscellaneous Rules Relating to Family Law Practice.
601.  Identification of Counsel or Party Required.
Text
Every pleading, motion and any other paper filed with the Court shall contain the case number, typed or printed name, address, telephone number of the attorney or party signing the paper.
602.  Protection of Personal Identifiers.
Text
A.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, when personal identifiers are required by statute or contained in other documents or exhibits the parties shall comply with CR 7.03 by filing one copy from which the personal identifiers have been redacted and filing an unredacted copy from which the personal identifiers have been redacted and filing an unredacted copy in a marked and sealed envelope. The unredacted sealed copy may only be accessed by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel. The personal identifier means the date of birth, Social Security number, taxpayer identification number or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted.
603.  In-Chamber Interviews.
Text
Copies of in-chamber interviews with children shall not be released without written order. If an in-chamber interview is requested, the moving party must provide the Court a written explanation for the request which specifically indicates the portion of the video record being requested and the specific purpose for the request.
604.  Disclosures.
Text
When parties are exchanging the preliminary disclosure statement and/or the final disclosure statement or objections thereto or list of witness and exhibits they must file a notice of compliance that the documents have been exchanged with the Clerk.
605.  Guardian Ad Litem.
Text
A.  When a guardian ad litem is appointed in a family court matter (not involving a termination of parental rights as requested by the Cabinet for Health and Family Services) an Order Appointing a Guardian Ad Litem will be prepared by the Judge's office that specifies the percentage of financial responsibility of each party. The fee will be determined based on the following:
 	a.  The character of the litigation;
 	b.  The rights in controversy;
 	c.  The nature, duration and extent of the services;
 	d.  The responsibility, industry, diligence and accomplishment of the guardian;  
 	e.  The general methods of evaluating attorney fees; and 
 	f.  The allowance for services, if any, in the Court of Appeals.  
B.  Any motions for payment of Guardian Ad Litem fees must be submitted with a verified time affidavit. The Guardian ad Litem may obtain a copy of the court file/record at not cost.
C.  The GAL will collect said fees from the parties according to the Order Appointing Guardian ad Litem and after the conclusion of the case.
606.  Cooperative Parenting and/or Divorce Education Class.
Text
These parties may be referred to a cooperative parenting and/or divorce education class if needed.
607.  Sealed Records.
Text
A.  If the Circuit Court Family matter also involves a juvenile court matter, then that portion of the Circuit Court file which contains the juvenile matter must be sealed.
B.  If any medical records for any party or a child of the parties are introduced into evidence, the portion of the file maintaining medical records shall be sealed and not released to anyone other than a party or attorney without a Court Order.
C.  If any educational records involving a minor child are introduced into evidence, those records shall be sealed and not released to anyone other than a party or attorney without Court Order.
608.  Submission to the Court.
Text
A.  If the record is left open for the submission of evidence and/or memorandums to the Court, then when the case is ready to be submitted, the attorneys and/or parties must file a joint motion that the matter now stands submitted to the Court.
Appendix A
Twenty-Four Hour Accessibility To  Protective Orders And Local Joint Jurisdiction Protocol  32nd Judicial District and Circuit — Boyd County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court KRS 403.725, KRS 456.030.
 		B.  Circuit Court Clerks shall process all protective order All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to 1st Circuit Court or another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge. 
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040.  Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available, and then as soon as practical.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
All Ashland, KY Police Officers
All Catlettsburg, KY Police Officers
All Kentucky State Police Officers serving the Post 14 area in Boyd County, KY
The Boyd County Sheriff and all Deputy Sheriffs
The Boyd Circuit Court Clerk and all Deputy Sheriffs
The Boyd Circuit Court Clerk shall upon request of any of the above Law Enforcement Agencies (hereinafter “Agency”), supply sufficient Protective Order Petition and Order forms and summons to that Agency to meet their needs.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
All Ashland, KY Police Officers
All Catlettsburg, KY Police Officers
All Kentucky State Police Officers serving the Post 14 area in Boyd County, KY
The Boyd County Sheriff and all Deputy Sheriffs
The Boyd Circuit Court Clerk and all Deputy Sheriffs
 		C.  Those persons authorized to take Petitions shall, upon request, provide Petition forms to any person qualified pursuant to KRS 403.700 and KRS 456.030, et seq. to request protection under the guidelines set forth therein.
 		D.  The Petitioner shall fully complete the Petition and present the same to the authorize party who shall:
 		 	1.  Check the Petition for completeness, and if properly completed;
 		 	2.  Administer an oath to the Petitioner affirming the truthfulness of contents of the Petition; and 
 		 	3.  Have the Petitioner sign the Petition; and 
 		 	4.  Sign and date the Petition, including agency under whose authorization they are empowered to act herein. 
 		E.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
Any person qualified to seek protection under Kentucky emergency protective order or temporary protective order shall be advised to take the Petition to the Boyd Circuit Court Clerk's Office in the Boyd County Judicial Center in Catlettsburg, Kentucky. If necessary, a law enforcement officer shall accompany the Petitioner to the Boyd County Judicial Center to provide for the safety of the Petitioner.
The Petitioner shall present the Petition to the Clerk or a Deputy Clerk who shall process the Petition by assigning the same to an appropriate Judge, and present the Petition to that Judge, or if unavailable, to any available Judge for review of the Petition and appropriate action as set out below.
 		F.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
Upon completion of the procedure set forth in Section III herein, the law enforcement officer authorized to take the Petition shall contact their Agency Dispatcher who shall in turn contact a Boyd County District or Circuit Judge.
In the event that NO Boyd County Judges are available, then the Dispatcher shall attempt to contact any Judge available in an adjoining County, who may review a Petition consistent with the Regional Program Administration Charter.
 		 		 	1.  Upon making contact with an available Judge, the following procedure shall be followed:
 		 		 		a.  If contact is made and Judge has a fax machine available, a copy of the Petition will be faxed to the Judge for review.
If APPROVED, the Judge will sign and EPO or TIPO and fax a copy to the 911 Dispatch Center for entry into LINK/NCIC Systems, and will fax a copy to the requesting agency for distribution. The Agency will keep the original Petition and copy of the EPO or TIPO which will be returned to the Boyd Circuit Court Clerk's Office the next regular business day.
The law enforcement officer will then:
 		 		 		 		 	(i)  Provide the Petitioner with a copy of the Petition and EPO or TIPO and summons;
 		 		 		 		 	(ii)  Attempt to locate the Respondent and serve said Respondent with copies of the Petition (with Petitioner's address redacted) and the EPO or TIPO and summons;
 		 		 		 		 	(iii)  Return the original Petition and a copy of the EPO/TIPO and Summons showing service upon the Respondent to the Agency to be returned to the Boyd Circuit Clerk's Office the next regular business day.
 		 		 		 		 	(iv)  If not served prior to the day of the hearing, the unserved EPO/TIPO and Summons shall be returned to the Boyd Circuit Clerk's Office no later than 12:00 noon on the date of the hearing.
If DENIED, the Petitioner will be so advised and all originals and faxed copies will be returned by the Agency to the Clerk's Office the next regular business day.
 		 		 		b.  If the Judge contacted does not have a fax machine available, then the agency's dispatcher shall have an officer dispatched to a location designated by that Judge with the original Petition, EPO/TIPO and Summons.
If APPROVED, the Judge will sign the EPO/TIPO and accompanying Summon, keep the original Petition and EPO/TIPO and return them to the Boyd Circuit Court Clerk's Office on the next regular business day.
The law enforcement officer will then:
 		 		 		 		 	(i)  Immediately fax or hand deliver copies of the Petition and EPO/TIPO to the 911 Dispatch Center for entry into the Kentucky LINK/NCIC system;
 		 		 		 		 	(ii)  Provide the Petitioner with a copy of the Petition and EPO or TIPO and summons;
 		 		 		 		 	(iii)  Attempt to locate the Respondent and serve said Respondent with copies of the Petition (with Petitioner's address redacted) and the EPO or TIPO and summons;
 		 		 		 		 	(iv)  Return the original Petition and a copy of the EPO/TIPO and Summons showing service upon the Respondent to the Agency to be returned to the Boyd Circuit Clerk's Office the next regular business day.
 		 		 		 		 	(v)  If not served prior to the day of the hearing, the unserved EPO/TIPO and Summons shall be returned to the Boyd Circuit Clerk's Office no later than 12:00 noon on the date of the hearing.
If DENIED, the Petitioner will be so advised and all originals and copies will be kept by the Judge and returned to the Clerk's Office the next regular business day.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district and circuit court.
 		B.  The judge reviewing a petition for any order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  All EPOs and TIPOs issued by any Judge authorized herein shall set a date for hearing the issues on the FOLLOWING THURSDAY at 9:30 a.m. at the Boyd County Judicial Center in Cattlesburg, Kentucky. It shall be the duty of the Boyd Circuit Clerk's Office to assign an appropriate Case Number and verify that matter is set before the proper Judge.
 		E.  In the event it is determined that the parties have an existing Domestic Violence Case or Dissolution/Child Custody case pending in another County within this State, then the Protective Order Case in Boyd County shall forthwith be transferred to the County having pending jurisdiction over the parties. If necessary, the issue judge shall re-issue a Summons until the matter may be heard by the receiving Judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.736 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate criminal contempt proceedings should contact the Boyd Circuit Clerk's Office. Civil Contempt proceedings brought as a result of a violation of an EPO/TIPO shall be heard by the Judge issued the Order.
 		C.  No Petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the 33rd Judicial Circuit, Perry Circuit Court, Domestic Relations Division. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative rules in the 33rd Judicial Circuit Perry Circuit Court Domestic Relations Division. All previous Domestic Relations rules adopted by the 33rd Judicial Circuit Perry County are hereby rescinded.
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These Rules shall be cited as PCFCR.
104.  Qualifications for Domestic Relations Commissioner.
Text
There shall be a Part Time Domestic Relations Commissioner for the 33rd Judicial Circuit, Perry County, with the qualifications as stated in FCRPP 4(2), and said Commissioner shall be the Master Commissioner for the county in which he/she resides as authorized by CR 53 and approved by the Chief Justice.
105.  Referral of Cases.
Text
Unless otherwise ordered by the Court, there shall be a standing referral to the Domestic Relations Commissioner of all domestic relations matters, including, but not limited to the following:
 	A.  Uncontested and contested matters arising from actions suffering the marital relationship of the parties under KRS Chapter 403;
 	B.  Child Custody, support and maintenance under KRS Chapter 403, both pendente lite and post judgment; 
 	C.  Costs and attorney's fees in these actions involving subsections A and B;
 	D.  Show Cause hearings shall be noticed and held before the Judge of the Circuit Court no later than the 2nd regularly scheduled criminal motion hour following the date of the order as tendered by the Clerk. Show Cause motions shall be noticed to be held beginning at 3:00 p.m. 
 	E.  EXCEPTIONS to Domestic Relations Commissioner's Recommendations shall be filed and noticed and a status hearing held before the Judge of the Circuit Court no later than the 2nd regularly scheduled civil motion hour following the date of the order as tendered by the Clerk.
 	F.  All Status Quo Motions are to be noticed before the 33rd Judicial Circuit Judge on Thursdays at 3:00 p.m. with notice as required by FCRPP 2(6).
106.  Holidays.
Text
Holiday schedules may be obtained at the Perry Circuit Clerk's Office.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
201.  Regular Motion Hour.
Text
A.  Hearings before the Domestic Relations Commissioner shall be on Monday. 
B.  Uncontested matters shall be noticed to be heard at 9:00 a.m. 
C.   Contested matters shall be initially noticed to be heard at 9:30 a.m.
D.  Hearings which require a day other than a regular motion day shall be set for a time and date certain before the Domestic Relations Commissioner, which time and date shall be provided by the Commissioner.

202.  Exceptions to Regular Motion Hour Schedule.
Text
Whenever a state holiday falls on a Monday, of if court is closed for any unforeseen reason, i.e., inclement weather, the motion shall be re-noticed by the moving party.
203.  Deadline for Serving and Filing Motions.
Text
A.  All motions pursuant to PCFCR 201(A.) shall be filed and clocked no later than 4:00 p.m. on the preceding Monday with copies to be mailed, placed in the mailbox located outside the Clerk's office at the Hail of Justice, or hand delivered by 4:00 p.m. on the preceding Monday. 
B.  The Clerk shall establish a separate Domestic Relations Docket Sheet, which shall not be co-mingled with matters to be heard by the Court. The Clerk will not assign any motion to a docket unless the motion and notice shall have been fired in the Clerk's office no later than 4:00 p.m. on the preceding Monday prior to the date set for hearing.
Rule 3.  Adoptions/Termination of Parental Rights.
Text
A.  All petitions for voluntary termination of parental rights shall be heard by the Judge of the Circuit Court.
B.  All motions shall be scheduled before the Court at a regularly scheduled civil motion day at which time the Court will determine if a hearing is necessary and if so schedule the same.
C.  Pursuant to FCRPP 33(1) The State Child Protective Service agency report pursuant to KRS 199.510, and the guardian ad litem report, if any, pursuant to KRS 199.515 shall be filed within sixty (60) days of notice and/or appointment. If not filed within sixty (60) days the responsible agency and/or attorney shall file a motion with the Court to show cause why the report has not been filed.
D.  Pursuant to FCRPP 33(2), a hearing shall be held within 60 days of the filing of a request for final hearing in any uncontested adoption.
E.  Pursuant to FCRPP 33(3), the District Court will continue to conduct annual permanency review hearings as required by KRS 610.125 and FCRPP 23 until finalization of the adoption.
Rule 4.  Property Schedules and Case Management Conferences.
401.  Procedure for Filing and Obtaining Emergency Protective Orders.
Text
A.  During regular office hours Monday - Friday, 8:00 a.m. - 4:00 p.m. a verified petition for a Domestic Violence Order (DVO) and ex parte Emergency Protective Order (EPO) shall be filed with the Perry County District Clerk on the 1st Floor of the Hall of Justice (Judicial Center) at 545 Main Street, Hazard, Kentucky 41701.
B.  Petitions needed at all other times shall be filed pursuant to the TWENTY-FOUR (24) Hour ACCESSIBILITY TO EMERGENCY PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION DOMESTIC VIOLENCE PROTOCOL which is attached as Appendix A and incorporated by reference as if set out in full.
402.  Violation of Domestic Violence Orders.
Text
A.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders shall be referred to the Perry County District Court for possible prosecution, except as set forth in 402 (B).
B.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to Visitation, child support, counseling, or firearms provisions should be initiated through the Perry Circuit Court and scheduled for contempt hearing on the first available criminal motion docket.
403.  Hearings.
Text
The Court will determine the time necessary for a hearing and schedule the same.
Rule 5.  Domestic Relations Practice.
501.  Required Case Information.
Text
A.  A Case Data Information sheet shall be filed with the petition (Form AOC-FC-3).
B.  In any divorce action where the parties are ordered to attend a Divorce Education Program, the Perry Circuit Clerk's Office shall provide a copy of the Case Data Information sheet to the Families in Transition Office.
502.  Appearances, Waivers, and Agreements.
Text
A.  Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a notary or deputy clerk.
B.  No entry and appearance shall be signed prior to the filing of the petition.
C.  All Agreements and Agreed Orders shall contain the correct mailing address and/or e-mail addresses for the attorneys and parties.
503.  Divorce Education Program (FIT).
Text
Families involved in a divorce proceeding where there are minor children may be ordered to participate in a Divorce Education Program (Families in Transition). A schedule of sessions and brochure shall accompany this notification of requirement to attend.
504.  Property Schedules and Case Management Conferences.
Text
A.  In any action for dissolution of marriage if any pleadings refer to the existence of marital property or debts incurred during the marriage, the parties shall prepare and file financial disclosure statements in accordance with FCRPP 2(3) and 3(3).
B.  Unless notice is given to the court that a case is being mediated, within 60 days of service of the petition for dissolution of marriage upon the respondent, the petitioner shall file a motion for a case management conference for the first available Monday thereafter. (See FCRPP 2(6))
505.  Uncontested Final Hearings.
Text
At the trial of an uncontested proceeding for dissolution of marriage, counsel shall tender the decree which he or she deems appropriate at the conclusion of the hearing.
506.  Motions and Hearings.
Text
The moving attorney and/or party shall submit a proposed order to the Domestic Relations Commissioner's recommendations within seven (7) calendar days of the hearing unless otherwise directed.
507.  Child Support/Maintenance.
Text
A.  Once child support has been set by the Court, it shall continue in full force and effect unless modified by the Court.
B.  Pursuant to CR 7.03 in any action where the support and maintenance of children or spousal maintenance is in issue, each party shall file all documents required in FCRPP 5 and FCRPP 9. Parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The Clerk of the Court shall allow the unredacted sealed copy of the pleading, document or exhibit containing personal identification to be accessed only by a party to the case, an attorney of record in a case, the domestic relations commissioner, a judge In the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the Court. As used in the section, “personal identifiers” means Social Security number or taxpayer identification number, or financial account number.
C.  All proceedings related to child support shall be governed by FCRPP 9.
508.  Visitation.
Text
A parent shall be entitled to time-sharing/visitation as ordered by the Court. The Court shall set time-sharing/visitation as the Court deems appropriate based on each family's situation and need which may be in accordance with the Standard Time-Sharing/Visitation Guidelines, Appendix B, unless otherwise agreed by the parties or ordered by the Court.
509.  Decrees, Rules and/or Orders.
Text
All Decrees, Rules and all Orders to be entered shall be signed by the Circuit Judge, but shall contain the following notation along the left hand margin: 
Recommended on the  _________  day of  ___________________ ,  _________ 
By:  _____________________________________________________________________ 
  Domestic Relations Commissioner
510.  Mediation.
Text
A.  Mediation
If ordered by the court pursuant to FCRPP 2(6), the parties shall engage in mediation unless the exceptions provided under KRS 403.036 apply.
B.  Requirements for Property Mediation
The parties shall exchange and provide to the mediator, in no less than five (5) working days prior to the mediation conference, the following:
 		1.  Supplement to financial disclosure statement regarding any material change.
 		2.  A short statement including definition of the issue to be addressed by the mediator and a brief narrative statement of any special problems affecting the case (e.g. closely held corporation, medical problems of any family member, etc).
 		 	a.  Copies of any documents supporting valuation of assets;
 		 	b.  Copies of all documents verifying monthly payments and outstanding balances on all debts; and 
 		 	c.  All information and copies of all documents requested by the mediator prior to the mediation conference.
C.  Counsel
The parties shall attend the mediation conference and shall appear promptly at the time and location for the scheduled mediation conference. The attorneys for each party may attend and participate, subject to the defined roles of the mediator, and shall at all times be permitted to privately communicate with the respective clients.
D.  Completion of Mediation
 	1.  At the conclusion of mediation, the mediator shall report without  comment to the Court as to the outcome of the mediation, (i.e. a  full agreement, partial agreement or mediation terminated). A  termination or non-agreement shall be without prejudice to either  party.
 		a.  Handwritten or recorded mediation agreements must be typed and signed by all parties and their counsel, if any, within ten (10) working days.
 		b.  Within 10 days of a final mediation, if the parties have been unable to resolve all issues, the petitioner shall file a motion for a case management conference or final hearing date, unless previously scheduled by the Court. See FCRPP 3(6).
 	2.  The Court shall retain final authority to accept, modify, or reject an agreement.
 	3.  The parties shall have the affirmative duty to contact the court's secretary and remove any pending hearings concerning resolved issues.
E.  Confidentiality
Mediation proceedings shall be held in private and all communications, verbal or written, made in the proceedings shall be confidential.
Rule 6.  Miscellaneous Rules Relating to Family Law Practice.
601.  Identification of Counselor Party Required.
Text
Every pleading, motion and any other paper filed in the record by counselor party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
602.  Protection of Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205,403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(l)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
603.  Notice of Submission.
Text
In accordance with SCR 1.050(8), when any action stands submitted for final adjudication, counselor unrepresented parties shall file an AOC Form 280 with the Judge, Family Court Clerk and Administrative Office of the Courts.
604.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 27(1), the electronic or stenographic record of interviews with children, including a recording of any in-camera proceedings, shall be filed under seal with the clerk and may be made available to the parties or their counsel on motion and written order of the court.
605.  Requests for Confidential Video Records.
Text
The Perry County Circuit Court Clerk's Office shall not release any copies of Court confidential video records without a specific written order from the Court. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian ad Litem, if any, and set forth the purpose for the request.
Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
Appendix A
Twenty-Four Hour Accessibility to Protective Orders and Local  Joint Jurisdiction Protocol  33rd Judicial Circuit and District Perry County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form ADC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-Four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Perry Circuit/District Clerk and Deputy Clerks
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Hazard Police Department  Perry County Sheriff's Office  Kentucky State Police Post 13
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
Perry District Judge  Perry District Court Trial Commissioner  If neither is available, then the petition shall be delivered to the Perry Circuit Judge for consideration.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
Perry District Judge  Perry District Court Trial Commissioner  If neither is available, then the petition shall be delivered to the Perry Circuit Judge for consideration.
 	III.  Assignment of Cases
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for hearings on protective orders is as follows:
In Perry District Court, on Thursdays at 10:00 a.m.  In Perry Circuit Court, on Thursdays at 3:00 p.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact: 
Perry Circuit Court Clerk and Deputy Clerks
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
Appendix B.
Model Time-Sharing/Visitation Guidelines.
Text
The following schedules are suggested as guidelines for the parents and the Court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the Court in establishing a time sharing/visitation schedule and the final schedule established by the court or agreed to by the parties may or may not be what these guidelines suggest.
 	1.  The time-sharing/visitation schedule set by the Court for holidays, school breaks and summer break should control over regularly scheduled time-sharing/visitation time, even if this allows successive time-sharing/visitation periods.
 	2.  The parent exercising time-sharing/visitation should be responsible for timely picking up the child(ren) at the beginning of the time-sharing/visitation period and returning the child(ren) in a timely manner at the end of the time-sharing/visitation period.
 	3.  Times in a time-sharing/visitation schedule should be set in the time zone where the child primarily resides.
 	4.  For time-sharing/visitation times pertaining to school holidays, whether in a formal school or home-schooled, the school holidays where the child(ren) primarily resides should apply.
 	5.  Each parent should provide to the other parent contact numbers and addresses (unless a domestic violence order is in effect) where the child(ren) can be located during their scheduled time-sharing/visitation time.
 	6.  The parent exercising time-sharing/visitation should be given a minimum of every other weekend as time-sharing/visitation time with the child(ren) and one midweek overnight time-sharing/visitation. The parent having such time-sharing/visitation should be responsible for delivering the child(ren) to school, child care, or the other parent's home as specifically ordered by the Court or agreed to by the parents.
 	7.  Holidays.
 		a.  If a holiday is celebrated on a Monday following a parent's regularly scheduled time-sharing/visitation, then that parent should be permitted to extend parenting time until 6:00 p.m. on the holiday, unless the parents agree otherwise.
 		b.  Other holidays.
 		 	i.  Parent exercising time-sharing/visitation.
 		 		1)  During the first full year after divorce/custody proceedings have been filed, the non-residential parent should have time-sharing/visitation scheduled as follows:
 		 		 	a)  New Year's Day and July 4th from 8:00 a.m. until 6:00 p.m.
 		 		 	b)  Thanksgiving, beginning at 6:00 p.m. the day school ends until 3:00 p.m. Thanksgiving Day.
 		 		 	c)  Christmas/Winter Break, beginning at 6:00 p.m. the day school ends until noon on December 25.
 		 		 	d)  Holidays not listed that are of special interest to the family should be assigned to the non-residential parent in time amounts similar to those in a), b) and c) above.
 		 		2)  Holiday time not scheduled above to the parent exercising time-sharing/visitation should be with the other parent.
 		 		3)  Mother's Day and Father's Day, regardless of any conflict with the above proposed schedule, should be spent with the appropriate parent from. 8:00 a.m. until 6:00 p.m.
 		 		4)  Fall Break or Spring Break, as allowed by the child(ren)'s school calendar, should be scheduled for the parent with whom the child(ren) primarily resides in the first full year after the divorce/custody proceedings are filed from 6:00 p.m. the day school ends until 6:00 p.m. the following Friday. If school breaks are longer than one week due to the school schedule, the parent with whom the child(ren) primarily resides should be scheduled for the first half of the break and the other parent should be scheduled for the last half.
 		 		5)  Summer Break should be scheduled to allow the parent exercising time-sharing/visitation a minimum of two periods of two consecutive weeks during the Summer Break. Each parent should provide the time periods he or she desires to the other parent before the end of the school year, or at least 60 days in advance of the requested time. If a child(ren) must attend summer school in order to pass to the next grade, summer time-sharing/visitation should not prevent school time.
 		 		6)  Birthdays: Unless the birthday falls on a regularly scheduled time-sharing/visitation day, the parent exercising time-sharing/visitation should be scheduled for birthday time from 5:00 p.m. until 8:00 p.m. If it is a regular day of the parent exercising time-sharing/visitation where the child(ren) does not primarily reside, the other parent should have birthday time from 5:00 p.m. until 8:00 p.m.
 		 	ii.  Alternating years: For each year thereafter, the time-sharing/visitation set out above should alternate between the parent with whom the child(ren) primarily resides and the parent exercising time-sharing/visitation.
 	8.  Waiting/Tardiness/Cancellations.
 		a.  In the event either parent will be more than 30 minutes late, due to reasonable unforeseen circumstances, to pick up the child(ren), he or she should provide direct notice to the other parent or a designated third party and make suitable arrangements for exchange of the child(ren).
 		b.  If time-sharing/visitation is missed through no fault of the parent, and reasonable notice has been given, that time should be made up, if reasonable to do so.
 		c.  If the child(ren) is ill, the parent who has the child should give 24- hour notice, if possible, to allow for appropriate plans to be made.
 	9.  Transportation: The parents should transport the child(ren) in a safe manner, which includes utilizing the appropriate child restraint systems and not driving under the influence of intoxicants.
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Rules of Practice of the Perry Circuit Court
Rule 1.  Citation of Rules.
Text
These rules apply to the practice of law in the Perry Circuit Court and shall be cited as “RPCC” or “Rules of the Perry Circuit Court.”
Rule 2.  Motion Days.
Text
A.  Excepting legal holidays, every Thursday during the entire calendar year is designated as Motion Day, unless otherwise ordered by the Court.
B.  Motions shall be scheduled by appointment with the office of the Perry Circuit Court Judge.
Rule 3.  Criminal Arraignments and Attorney's Withdrawal.
Text
A.  All defendants shall be arraigned in open court as ordered by the Court following the return of an indictment or information.
B.  Both the defendant and his attorney must be present at the arraignment. If the defendant is not represented by an attorney, the Court shall, before his arraignment, appoint counsel to represent him at the arraignment. The attorney appearing for the defendant at the arraignment shall represent the defendant in all future stages of the proceeding.
C.  An attorney shall not withdraw from employment after arraignment in a criminal proceeding without permission of the Court.
D.  Post trial withdrawals shall be subject to the following:
 	1.  Retained trial counsel shall secure permission from the Court before withdrawing as counsel for any defendant who is to appeal a judgment of conviction;
 	2.  Before permission to withdraw is granted, it shall be the responsibility of retained trial counsel to prepare and file the following:
 		(a)  Notice of appeal pursuant to RCr 12.04;
 		(b)  Motion, affidavit, and order for leave to appeal in forma pauperis;
 		(c)  Order directing preparation of transcript pursuant to Rule 21 of the Rules of the Perry Circuit Court; and
 		(d)  Order substituting the public defender's office as counsel on appeal.
Rule 4.  Pre-Trial Conference—Criminal Cases.
Text
A.  At the time of arraignment, each case shall be assigned for a pre-trial conference and trial. Pre-trial conferences shall be held as a matter of course in all criminal case. Participants in the pre-trial conference shall be the Commonwealth Attorney, the defendant and his or her attorney.
B.  The attorney appearing for the defendant at arraignment shall be in attendance at the pre-trial conference and shall submit such written motions as he shall expect to offer in the case. No additional motions may be offered after pre-trial conference, except by leave of the Court upon a showing of excusable neglect or if it concerns matter of which he was not aware or which did not come to his attention prior to the time of the pre-trial conference or in the interest of justice.
C.  The Court may at any time re-assign the trial of a criminal case to another date.
Rule 5.  Assignment of Civil Jury Cases.
Text
A.  A party desiring assignment of a trial date for a civil jury case shall file a motion requesting that the case be assigned to the jury docket and for pre-trial conference, if there is any issue triable of right by a jury or if the Court in its discretion determines that there should be a trial by jury of any issue.
B.  At the pre-trial conference hearing the Judge will assign a trial date. Unless there are exceptional reasons, jury actions shall be assigned at least two weeks in advance of trial.
Rule 6.  Pre-Trial Conference in Civil Cases.
Text
A.  Pre-trial conferences shall be held as a matter of course in all jury actions and upon the motion of either party or upon the Court's own motion in all other actions.
B.  Pre-trial conferences in all jury actions shall be assigned to be held at such times as shall be designated by the Court. The attorney attending the pre-trial conference shall be familiar with the case and shall be prepared and authorized to make such arguments, stipulations and decisions as may be required during the said conference.
C.  Except for good cause shown, before a case is heard at the pre-trial conference, the parties shall comply with the following:
 	1.  Pleadings completed and issues made up.
 	2  Discovery proceedings complete or scheduled.
 	3.  At or before the pre-trial conference submit written instructions incorporating the parties then understanding of the issues and the law.
 	4.  Be prepared to stipulate certain facts as to admissibility of certain documents or other evidence, or withdraw certain allegations or defenses appearing in the pleading whenever possible and if same can be done without prejudice to the presentation of the case by either, party.
 	5.  In tort actions involving personal injury, be prepared to exchange such medical reports and copies of medical bills or evidence of special damages as are subject to discovery under the Rules of Civil Procedure.
D.  If a pre-trial order is not entered at the time, the attorneys shall be responsible for preparation and submission of a pre-trial order, incorporating the Court's rulings, agreements or stipulations of the parties and any matter designated by the Court not later than ten days following the pre-trial conference. The Court may require each party to submit a trial brief, consisting of a short memorandum of his view of the facts and law on which he will reply and, if so, the Court shall fix the time for filing such briefs in the pre-trial order.
E.  At the pre-trial conference, any action may be assigned or re-assigned to a definite date for trial and the Court shall consider the following:
 	1.  If the Court feels after a request for a jury trial that a case is not proceeding to disposition the Court may order an expediting conference and set time limitations.
 	2.  If the parties have not complied with the provisions of these rules, the Court may decline to set the case for trial, refuse to continue the trial of the case, or take such other action as may be deemed appropriate.
 	3.  Cases that have been previously assigned for trial and continued shall not be given preference as to trial date, except in those cases where good cause appears for giving such preference.
Rule 7.  Motions.
Text
A.  Form of Motion.
 	1.  Written motions, other than those that may be heard ex parte, and notice of the hearing thereof, shall be served by delivery at least three days before the time specified for the hearing unless a different period is fixed by the Rules of Civil Procedure, any applicable statute, or by Court order.
 	2.  All motions going to the merits of the case, including motions to dismiss, motions for summary judgment, motions to strike, and motions under CR 12.02 shall be accompanied by a brief memorandum of the grounds for the motion with citation of authorities relied upon, but not greater then 25 pages in length. Failure to file a memorandum of grounds with supporting authorities may be grounds for overruling the motion. Any party properly served with a motion accompanied by a memorandum of grounds and authorities shall file a response containing a memorandum of grounds for opposing the motion, with citation of supporting authorities, but not greater than 25 pages in length. Such response shall be filed at least 24 hours prior to the time specified in the notice of hearing of the motion. Failure to file a timely response may be grounds for sustaining the motion, but the time for filing a response may be extended upon oral or written motion for good cause shown, including such factors as the length and complexity of the motion and supporting memorandum. Any reply memorandum shall be limited to 5 pages in length.
 	3.  A motion to compel discovery, for a protective order, or for sanctions may be filed pursuant to CR 26 and/or CR 37 only if counsel are unable to resolve between themselves the discovery dispute. Counsel have the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certification of counsel that counsel have conferred and that they have been unable to resolve their differences. The certification should detail the attempts of counsel to resolve the dispute.
Rule 8.  Domestic Actions.
Text
A.  All domestic proceedings, including dissolutions of marriage, annulments, legal separations, motions for temporary relief, rules and all motions dealing with custody of children, visitation, child support, maintenance, restraining orders, injunctions, modifications and contempt proceedings shall be heard by the Domestic Relations Commissioner, unless the Court otherwise directs.
B.  Practice before the Domestic Relations Commissioner shall be governed by the rules attached hereto and made a part hereof and which shall be cited as “RPCC-DR” or “Rules of the Perry Circuit Court - Domestic Relations.”
Rule 9.  Entry of Orders and Judgments.
Text
Whenever any ruling is made or opinion rendered, an order or judgment in conformity therewith shall be attested by counsel for all parties thereto as in conformity to the ruling or opinion, and shall be presented to the Court. If the party against whom the order or judgment is to be entered is not represented by counsel, or be represented by counsel who declines to attest the order or judgment, such fact shall be endorsed thereon.
Rule 10.  Effective Date.
Text
These rules are adopted pursuant to the authority granted by Rule 1.040(3) of the rules of the Supreme Court and they shall apply with full force and effect to all actions filed or pending after their approval by order of the Judge of the Perry Circuit Court and certification of the Chief Justice of the Supreme Court.

Rules of Procedure  Domestic Relations
Text
The Perry Circuit Court, pursuant to an Order of the Supreme Court of Kentucky, dated  _____________________________________ , 1989, has appointed a Domestic Relations Commissioner in accordance with CR 53.03, and these Rules shall be applicable to all domestic relations cases and proceedings in this circuit.
Rule 1.  [Captions].
Text
All motions and pleadings in domestic relations cases shall be captioned in the following manner:
PERRY CIRCUIT COURT CIVIL DIVISION — DRC
Rule 2.  [Motion Hours].
Text
Motion hours for all domestic relations matters shall be held in the Perry County Courthouse on every Friday during the entire calendar year, unless otherwise ordered, and shall be scheduled at such times as the Court may direct.
Rule 3.  [Fees].
Text
(a)  For any hearing the commissioner shall receive a fee of $40.00 per hour, assessed at a rate of $10.00 for each quarter hour or part thereof. Such fees shall be paid through the office of circuit court clerk to the commissioner and shall be due on the fifth working day following the conclusion of the hearing. No more than $600.00 shall be assessed in any case regardless of the number and length of hearings except that if a case is reopened, additional fees totaling not more than $200.00 may be assessed. No more than $15.00 shall be assessed in any uncontested divorce.
(b)  The Domestic Relations Commissioner shall have authority to apportion fees for a contested trial in his/her proposed findings of fact and conclusions of law.
Rule 4.  [Proceedings].
Text
(a)  The Domestic Relations Commissioner shall orally hear all trials and motions, including dissolutions of marriage, annulments, legal separations, motions for temporary relief, rules and all motions dealing with custody of children, visitation, child support, maintenance, restraining orders, injunctions, modifications and contempt proceedings.
(b)  Proceedings before the commissioner shall be recorded. In addition, all matters may be reported or recorded by any party who elects to do so. If a party elects to have testimony reported or recorded, he may engage the services of a court reporter, and the party engaging the court reporter shall be responsible for the cost of the court reporter's appearance, but either party may, at his or her own expense, have the transcript prepared by the reporter and pay for same.
Rule 5.  [Entry of Decisions].
Text
Upon the final hearing of a contested trial or motion, the result of which any decree entered or modified or parts thereof terminated, except for motions to modify visitation privileges, the Domestic Relations Commissioner shall prepare and enter and have served upon the parties his/her proposed findings of fact, conclusions of law and opinion within thirty (30) days after the conclusion of the final hearing.
Rule 6.  [Exceptions to Decisions].
Text
The parties shall have ten (10) days from the date of entry of the proposed findings of fact, conclusions of law and opinion in which to file exceptions with the Domestic Relations Commissioner to said proposed findings of fact, conclusions of law and opinion as entered pursuant to Rule 5.
Rule 7.  [Notice of Exceptions].
Text
The exceptions shall be noticed to be heard at the next regular motion hour when the Domestic Relations Commissioner will rule thereon. A final ruling in conformity with the Commissioner's determination may be prepared by counsel but shall be signed by the Commissioner.
Rule 8.  [Filing Exception with Circuit Court].
Text
The parties shall file exceptions with the Circuit Court within ten (10) days after the entry of the final ruling of the Domestic Relations Commissioner on the exceptions taken to his/her proposed findings of fact, conclusions of law and opinion. At the hearing on the exceptions, the Court may, in its discretion, affirm, alter or amend the findings of fact, conclusions of law and opinion in any respect, or it may return the same to the Domestic Relations Commissioner for additional proof and/or recommendations. Referral back to the Domestic Relations Commissioner is discouraged and will be done infrequently. In the event the Court determines that a transcript of the testimony is necessary, and one has been prepared, then it will be filed with the Circuit Clerk.
Rule 9.  [Circuit Court Order].
Text
If no exceptions are filed with the Court within the time allowed, then the parties shall prepare an order approving and incorporating the proposed findings of fact, conclusions of law and opinion for execution by the Circuit Court and provide thereon an appropriate opportunity for the Domestic Relations Commissioner to execute his/her approval. If exceptions have been filed subsequent to the ultimate ruling by the Domestic Relations Commissioner, then the orders relevant thereto shall be tendered directly to the Circuit Court.
Rule 10.  [Signature by Circuit Judge].
Text
(a)  All decrees, rules and all orders entered upon motions to modify or terminate decrees, restraining orders, injunctions, contempt orders and temporary orders entered upon pendente lite  motions shall be signed by the Circuit Judge, but shall contain the following notation along the left-hand margin:

 Recommended: DOMESTIC RELATIONS  COMMISSIONER
Click to view form.
Rulings on exceptions shall be in accord with Form 1, attached to these Rules.
(b)  All routine orders setting contested trial dates, contested hearing dates or affecting purely administrative matters, or rulings entered upon exceptions filed before the Domestic Relations Commissioner, shall be signed by the Domestic Relations Commissioner.
Rule 11.  [Guidelines for Child Support Payments].
Text
The current “Guidelines for establishing child support payments” of the Perry Circuit Court shall be used as a broad guideline to be followed by the Domestic Relations Commissioner in child support matters. A copy of said guidelines are attached hereto and made a part hereof.
Rule 12.  [Tendering of Decree — Costs].
Text
(a)  At the trial of an uncontested proceeding for dissolution of marriage, counsel shall tender the decree which he deems appropriate.
(b)  The Court will not try any proceeding for dissolution of marriage until all costs have been paid and that fact has been endorsed on the record over the signature of the Clerk.
Rule 13.  [Contested Trial for Dissolution].
Text
(a)  Every motion to assign an action for dissolution of marriage for contested trial shall be accompanied by verified schedules pursuant to Rule 13(b), which schedules shall include the information set forth hereinafter, for the party filing the motion setting forth separately in the following order:
INCOME AND EXPENSE SCHEDULES
 		1.  Employment status, including income and deductions therefrom as shown by periodic wage statement(s);
 		2.  Any additional sources of income;
 		3.  Adjusted gross income for five (5) years as shown by federal copies of which for the last three annexed to the schedule;
 		4.  Present monthly expenses as shown by past expenditures and anticipated additional expenses, any, upon dissolution of marriage.
PROPERTY SCHEDULE
 		1.  Marital real estate, the value thereof, and the unpaid balance of any liens thereon;
 		2.  Marital personal property (DO NOT list household or personal effects individually unless the value of an individual item is in excess of $100.00), the value thereof, and the unpaid balances of any liens thereon;
 		3.  Marital debts (DO NOT include debts listed above as liens), and the unpaid balance thereof;
 		4.  Non-marital real estate, the values thereof, the unpaid balance of any liens thereon, and the factual and legal basis relied upon in support of such designation;
 		5.  Non-marital personal property, the values thereof, the unpaid balances of any liens thereon and the factual and legal basis relied upon in support of such designation; and
 		6.  Non-marital debts (DO NOT include debts listed above as liens), the unpaid balances thereof and the factual and legal basis relied upon in support of such designation.
(b)  Verified schedules in the same form and for the opposing party shall be filed by the opposing party within ten (10) days of the service of the motion for a trial date unless a different period is fixed by order of the Domestic Relations Commissioner.
(c)  No trial date shall be assigned if, the motion therefore is not accompanied by the required schedules, and in the event the opposing party fails to file schedules within the ten (10) day period, or if either party files an incomplete schedule, the Domestic Relations Commissioner, on his/her initiative, or on the motion of any party, may recommend such orders in regard to the failure as are just, and among others the following:
 	1.  An order that the matters set forth in the obedient party's schedule be taken as established;
 	2.  An order prohibiting the disobedient party from introducing designated matters in evidence;
 	3.  An order staying further proceedings until the disobedient party has filed the required schedules;
 	4.  An order assessing all court costs, including attorneys fees, against the disobedient party.
Form #1
Text

 COMMONWEALTH OF KENTUCKY PERRY CIRCUIT COURT CIVIL BRANCH — DRC NO.  IN RE: THE MARRIAGE OF JOHN DOE  PETITIONER AND JANE DOE  RESPONDENT ORDER *  *  *  *  *  * The Petitioner/Respondent having filed exceptions to the proposed findings of fact, conclusions of law and opinion of the Domestic Relations Commissioner and the parties having been heard and the Court having considered the testimony and argument of counsel, and being otherwise sufficiently advised; IT IS HEREBY ORDERED that the exceptions be overruled/(modified as follows:) Given under my hand this   day of  , 1989. JUDGE, PERRY CIRCUIT COURT
Click to view form.
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Rules Of Practice And Procedure Of The Whitley And Mccreary Circuits 34th Judicial Circuit
Rule 1.  Introduction/Administrative Procedure.
101.  Introduction/Preface.
Text
All practice and procedure before the Circuit Judge or the Domestic Relations Commissioner shall be subject to these local rules, the Kentucky Civil Rules of Procedure (CR), the Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Criminal Rules of Procedure (RCr) and all other laws and statutes of the Commonwealth of Kentucky enacted by the General Assembly, and Rules enacted by this Court and the Court of Appeals and the Supreme Court of Kentucky.
102.  Effective Date.
Text
These rules are adopted pursuant to the authority granted by Rule 1.040(3) of the Rules of the Supreme Court. They shall be effective with full force and effect to all actions filed or pending after their promulgation by order of the Chief Judge of the Whitley and McCreary Circuit Courts and certification and approval of the Chief Justice of the Supreme Court of Kentucky.
103.  Citation of Rules.
Text
These rules apply to the practice of law in the 34th Judicial Circuit, which consists of Whitley and McCreary Counties, and may be cited as “Rules of the 34th Judicial Circuit” or “R34JC.”
104.  Assignment of Civil Cases.
Text
104.1.  When a civil action is filed, the Clerk shall enter the appropriate information into the computer system and request the computer to assign the case to a Division. Thereafter, all process, pleadings, motions, orders, and papers filed in the case shall set forth the Division on which the case has been assigned. Before assigning the case to a particular Division, the Clerk of the court shall assign a file number to the action.
104.2.  For the purpose of assignment, civil cases include contract, domestic relations, personal injury, products liability, property, District Court Appeals, administrative and state board appeals, cases transferred from circuits outside of the 34th Judicial Circuit, and other cases.
105.  Organization of the Whitley and McCreary Circuit Courts.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing — Civil Cases. 
Text
105.1.  The Whitley and McCreary Circuit Courts shall be composed of a Civil Branch and a Criminal Branch. The Criminal Branch shall have exclusive jurisdiction of all criminal cases, and the Civil Branch shall have jurisdiction of all other cases within the jurisdiction of the Circuit Court.
105.2.  The Whitley and McCreary Circuit Courts are courts of continuous session, and consist of Division I and Division II.
105.3.  The Judge of each Division shall hear cases in both the Civil Branch and the Criminal Branch of the Court.
105.4.  Each Judge of a Division may preside and hear and determine any case or question in the other Division when the Judge of that Division is sick, absent from the county, or is not available.
105.5.  After each case has been assigned to a Division, the Judge thereof may, for any reason, transfer it to the other Division. An order of transfer will be entered and, upon such transfer being made, the Clerk will make a proper endorsement upon the Docket and the record.
105.6.  When two or more cases have been filed that may, as a matter of right or in the discretion of the Court, be consolidated and such actions are pending in different divisions of the Court, any party to any of the actions, or the Court without motion, may have any of the actions transferred to that Division of the Court in which the first of the cases was filed. If it is determined that consolidation is not proper, the Judge of that division may transfer the case back to the original division.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing — Civil Cases.
201.  Regular Motion Hour Schedule - Civil.
Text
201.1.  Civil Motion Days: 
DIVISION I: 
WHITLEY — 9:00 A.M. — FIRST (1ST) MONDAY OF EACH MONTH
McCREARY — 9:00 A.M. — FOURTH (4TH) MONDAY OF EACH MONTH
DIVISION II: 
WHITLEY — 9:00 A.M. — THIRD (3RD) MONDAY OF MONTH
McCREARY — 9:00 A.M. — SECOND (2ND) MONDAY OF EACH MONTH
In the event a motion day falls on an observed holiday, it shall be held on Tuesday immediately following the scheduled Monday motion day.
201.2.  Domestic Motion Days: 
DIVISION I: 
WHITLEY — 9:00 A.M. — TO BE HELD ON THE THURSDAY IMMEDIATELY FOLLOWING THE REGULAR DIVISION I MOTION DAY
DIVISION II: 
WHITLEY — 9:00 A.M. — TO BE HELD ON THE THURSDAY IMMEDIATELY FOLLOWING THE REGULAR DIVISION II MOTION DAY
202.  Civil Pretrial Conferences and Trials (Includes All General Civil Cases).
Text
202.1.  A party desiring assignment of a civil jury trial date shall file a motion for a pre-trial conference/trial. Civil Trials shall be assigned for a date certain during a civil session month. For Whitley County the civil session months are February, April, June, August, October and December. For McCreary County the civil session months are January, March, May, July, September, and November.
202.2.  A pretrial conference shall be held as a matter of course in all jury actions, upon the motion of either party, in the Court's discretion, or upon the Court's own motion in any other action.
202.3.  The attorney attending the pretrial conference shall be familiar with the case and shall be prepared and authorized to make such arguments, stipulations, and decisions as may be required.
202.4.  Except for good cause shown, before a case is heard at the pre-trial conference, the parties shall:
 	A.  Insure that the pleadings are completed and the issues identified.
 	B.  Have scheduled or completed discovery, including the exchange of medical reports and medical bills, or evidence of special damages as are subject to discovery in personal injury actions.
 	C.  Be prepared to stipulate the admissibility of documents or other evidence and to withdraw allegations or defenses if same can be done without prejudice to the presentation of the case.
202.5.  A pretrial order will be entered by the Court setting out the Court's rulings and agreements and/or stipulations of the parties. The Court shall require the parties to submit a trial brief consisting of a short memorandum of the facts and law on which they will rely.
203.  Motions in Civil Cases.
Text
203.1.  Form of Motion. 
 	A.  Written motions, other than those that may be heard ex parte, and notice of the hearing thereof, shall be filed with the Clerk at least five days before the time specified for the hearing unless a different period is fixed by the Rules of Civil Procedure, any applicable statute, or by Court order.
 	B.  Unless otherwise noticed therein, each motion shall be assigned for hearing on the first Motion Day at which it can be lawfully heard under the rules of Civil Procedure, these Rules, or any applicable statute. The notice shall specify the date, time, and place for the hearing.
 	C.  All motions going to the merits of the case, including motions to dismiss, motions for summary judgment, motions to strike, and motions under CR 12.02, shall be filed at least 10 days prior to motion hour and accompanied by a brief memorandum of the grounds for the motion with citation of authorities relied upon, but not greater than 25 pages in length. Failure to file a memorandum of grounds with supporting authorities may be grounds for overruling the motion. Any party properly served with a motion accompanied by a memorandum of grounds and authorities shall file a response containing a memorandum of grounds opposing the motion, with citation of supporting authorities, but not greater than 25 pages in length. Such response shall be filed at least 72 hours prior to the time specified in the notice of hearing of the motion. Failure to file a timely response may be grounds for sustaining the motion, but the time for filing a response may be extended upon oral or written motion for good cause shown, including such factors as the length and complexity of the motion and supporting memorandum. Any reply memorandum shall be limited to 5 pages in length and must be filed 24 hours before the hearing.
 	D.  Non jury cases will be assigned for trial only upon motion at the call of the Motion Docket, at which time the Court shall be informed of the probable duration of the trial and any conflicting trial obligations of counsel for the parties.
 	E.  A motion to compel discovery, for a protective order, or for sanctions, may be filed pursuant to CR 26 and/or CR 37 only if counsel are unable to resolve between themselves the discovery dispute. Counsel has the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certification of counsel that counsel has conferred and that they have been unable to resolve their differences. The certification should detail the attempts of counsel to resolve the dispute.
203.2.  Docketing and Appearances. 
 	A.  The Clerk shall keep a Motion Docket on which will be docketed all motions assigned for hearing on each Motion Day, either by Court order or by notice duly served. The Clerk will keep separate dockets for each Division.
 	B.  Every motion, other than ones which may be heard ex parte, shall appear on the Motion Docket.
 	C.  The Motion Docket will be called on Motion Day and, unless otherwise ordered, the motions will be heard in the order docketed. When at Motion Day, the case is called, participating counsel shall stand in place, answer the call, and advise the Court if a hearing is necessary in the matter. If a hearing is necessary, the case shall be assigned for a date and time certain.
204.  Proposed Orders Shall Be Filed and Submitted With A Motion.
205.  Agreed Orders.
Text
205.1.  If an agreed order, signed by counsel for all parties affected, relating to a motion appearing on the Motion Docket is submitted to the Clerk prior to the call of the Motion Docket, counsel need not attend the call of the Motion Docket. The agreed order shall set forth the basis for the order.
205.2.  Out-of-Court resolutions of discovery disputes may be effectuated by submitting to the Court an agreed order signed by counsel for all affected parties. No supporting motion is necessary and the matter need not be placed on the Motion Docket.
206.  Entry of Orders and Judgments.
Text
206.1.  When a ruling is made or opinion rendered, a proposed order or judgment in conformity therewith shall be presented to the Court with a copy simultaneously remitted to opposing counsel. If a party is not represented by counsel, then the copy shall simultaneously be remitted to said party's address of record.
206.2.  When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. Counsel preparing the order or judgment shall also deliver to the Clerk a sufficient number of copies together with properly addressed stamped envelopes to permit the Clerk to complete service thereof when required by CR 77.04. Counsel may waive service of any order or judgment, and notice of entry.
206.3.  Proposed orders shall be filed and submitted with a motion.
206.4.  In no event shall a tendered or proposed order or judgment contain the letterhead of a law firm on the judgment or order.
207.  Default Judgments.
Text
207.1.  A party seeking a judgment by default under CR 55.01 shall file a written motion. The motion should certify that the opposing party has been served with process and has served no papers upon the moving attorney. The motion should also state whether the opposing party is in the military service.
207.2.  The motion shall be noticed for hearing and placed on the regular motion day docket. The party seeking the default judgment shall appear on the motion day that the motion is noticed to be heard.
208.  Motions, Pleadings, and Briefs.
Text
208.1.  All motions, pleadings, and orders shall be typewritten or electronically printed, on 16 pound or heavier, white, opaque, unglazed paper, 8 ½ by 11 inches. Orders shall not contain the letterhead of counsel in any margin. All motions, pleadings, and orders shall be double spaced, except legal descriptions of real property. All motions pleading, and orders shall be written with type never smaller than pica, and larger type is preferable, especially in briefs.
208.2.  Unless otherwise permitted by order of the Court, the movant's brief or memorandum and the respondent's brief or memorandum shall be limited to 25 pages each. Reply briefs or memoranda shall be limited to 5 pages each.
208.3.  Legal briefs shall be filed of record in the Clerk's office. Copies of cases cited therein shall NOT be filed, but shall be placed in the Judge's basket along with a copy of the legal brief.
209.  Answering and Filing Interrogatories or Requests.
Text
209.1.  Interrogatories propounded under CR 33 and answers thereto, requests for production or inspection under CR 34 and answers thereto, and requests for admissions under CR 36 and answers thereto shall NOT be filed with the Court except as provided in CR 5.06 or upon order of the Court.
209.2.  When answering interrogatories or requests for admission, the replying party shall, as a part of his answer, set forth immediately preceding the answer the question or the request made with respect to which such answer is given whether or not the interrogatories or requests are to be filed with the Court.
210.  Order of Submission.
Rule 3.  Adoptions/Termination of Parental Rights. 
Rule 4.  Twenty-Four Hour Accessibility to Protective Orders and Local Joint Jurisdiction Protocol. 
Rule 5.  Paternity. 
Rule 6.  Dependency, Neglect and Abuse. 
Rule 7.  Domestic Relations Practice. 
Text
210.1.  Upon submission of any action to the Court for final Judgment, the parties shall prepare and present to the Court an Order of submission setting forth in particular the issue or issues on which the action is submitted.
210.2.  An action shall be submitted only upon the entry of an order of submission. The order of submission, along with the record, shall be placed in the appropriate order/judgments basket in the Clerk's Office.
210.3.  No further pleading, proof or briefs, unless ordered or allowed by the Court for good cause shown, shall be filed after the entry of the order of submission.
210.4.  The Court may, but need not, pass upon any such action before such order of submission.
210.5.  The conclusion date of a trial or hearing at which a commissioner or hearing officer presided shall be that date when an order of submission is entered by such commissioner or hearing officer.
210.6.  In accordance with FCRPP 4(3) and KRS 454.350, the Court or Commissioner shall file an opinion or report within ninety (90) days of the entry of the order of submission.
Rule 3.  Adoptions/Termination of Parental Rights.
Text
There are currently no local rules related to Adoptions and Termination of Parental Rights in the 34th Judicial Circuit. For uniform Family Court Rules of Procedure and Practice (FCRPP) on Adoptions and Terminations of Parental Rights see FCRPP 32 through 36.
Rule 4.  Twenty-Four Hour Accessibility to Protective Orders and Local Joint Jurisdiction Protocol.
Text
The Twenty-Four Hour Accessibility to Protective Orders and Local Joint Jurisdiction Protocol is attached hereto as Appendix A and is incorporated herein as if copied in full.
Rule 5.  Paternity.
Text
There are currently no local rules related to Paternity. This section is reserved for future use. For uniform Family Court Rules of Procedure and Practice on Paternity, see FCRPP 14 and 15.
Rule 6.  Dependency, Neglect and Abuse.
Text
There are currently no local rules related to Dependency, Neglect and Abuse. This section is reserved for future use. For uniform Family Court Rules of Procedure and Practice on Dependency, Neglect and Abuse, see FCRPP 16 through 31.
Rule 7.  Domestic Relations Practice.
701.  Practice and Procedure Before the Domestic Relations Commissioner (D.R.C.).
Text
701.1.  The practice and procedure before the D.R.C. shall comply with FCRPP 4 and shall also include the following local rules:
 	A.  Once an order has been entered referring a case to the D.R.C., all motions for Temporary Orders (child custody, child support, maintenance, etc.) shall be heard by the D.R.C. Thereafter, it shall be within the authority of the D.R.C. to make recommendations to the Circuit Judge.
 	B.  All motions seeking injunctive relief, contempt proceedings and any other proceedings specifically designated by statute to be so heard will continue to be heard exclusively by the Circuit Judge.
 	C.  All decrees, rules and all orders entered upon motions to modify or terminate decrees, restraining orders, injunctions, contempt orders and temporary orders entered upon pendente lite motions shall be signed by the Circuit Judge.
 	D.  All routine Orders setting contested trial dates, contested hearing dates or affecting purely administrative matters shall be signed by the D.R.C.
 	E.  If agreed upon by counsel for both parties, an agreed order referring a case to the D.R.C. shall be submitted to the Circuit Judge for approval. If not agreed, the motion must be placed upon the motion docket with proper notice given to all parties.
 	F.  Uncontested domestic relations proceedings may be submitted to the D.R.C. upon expiration of any applicable statutory time period, on motion to the Circuit Court, which may then assign the matter to the D.R.C. for final hearing. Distribution for such orders shall include the D.R.C. Upon entry of the order assigning the matter to the D.R.C., counsel should contact the D.R.C.'s office staff to schedule a hearing time. A scheduling order will then be issued by the D.R.C. Alternatively, uncontested domestic cases may be submitted to the Court upon depositions. Counsel should be prepared to tender proposed Findings of Fact, Conclusions of Law and Decree to the Commissioner at the time of the hearing, or to the Court at the time of submission.
 	G.  Contested domestic relations cases that are referred to the D.R.C. shall be orally heard by the D.R.C. All proceedings before the D.R.C. shall be recorded by audio or video and a recording log shall be kept in compliance with FCRPP 4(3).
 	H.  Either party may move the Circuit Court, after the expiration of any statutory time period, to refer the matter to the D.R.C. for final trial. Distribution on all such orders should include the D.R.C. Adjudication of all contested domestic relations proceedings shall be tried by bench trial before the D.R.C. Once the final trial is scheduled, a continuance may be granted only for good cause shown. Following the scheduling conference, the D.R.C. shall then issue a trial order assigning the date, time and place for the final trial.
 	I.  Each party must file a Preliminary Verified Disclosure Statement (AOC-238) and a Final Verified Disclosure Statement (AOC-239) in compliance with FCRPP 2(3) and FCRPP 3(3).
 	J.  At the conclusion of the final trial the case shall stand submitted to the D.R.C. who shall issue a recommendation of Findings of Fact, Conclusions of Law and Decree within sixty (60) days absent good cause shown. The recommendation shall contain the following notation along the left-hand margin: 
 Recommended: DOMESTIC RELATIONS COMMISSIONER DATE
Click to view form.
 	K.  The final report of the D.R.C. shall be filed with the Office of the Circuit Court Clerk and shall be served by the Commissioner upon counsel for each of the parties. Pursuant to FCRPP 4(4), within ten (10) days after being served with notice of the filing of the report, any party may serve written objections thereto upon the other parties. Application to the Court for action upon the report and upon objections thereto shall be by motion and upon notice as prescribed in CR 6.04. The Court, after receiving the D.R.C.'s report, may adopt the report, or may modify it, or may reject it in whole or in part or may receive further evidence, or may recommit it for further hearing.
 	L.  If no exceptions are filed with the Court within the time allowed, then the parties shall prepare an Order approving and incorporating the proposed Findings of Fact, Conclusions of Law and Decree for execution by the Circuit Court and provide thereon and appropriate opportunity for the D.R.C. to execute approval. If exceptions have been filed subsequent to the ultimate recommendation of the D.R.C., then the Orders relevant thereto shall be tendered directly to the Circuit Court.
 	M.  Parenting classes may be ordered on recommendation of the D.R.C. and pursuant to FCRPP 6(4). If parenting classes are ordered, a fee of no more than $5.00 may be required, unless a party is unable to pay.
 	N.  Post judgment motions shall be initially scheduled for hearing by the Circuit Judge. Such matters may be assigned to the D.R.C. for hearing by the Circuit Judge in his discretion, and on a case-by-case basis.
 	O.  Final trials to be heard by the D.R.C. shall begin promptly as scheduled and counsel, parties and all witnesses should be present and ready to proceed at the designated time. Should counsel for the parties wish to obtain the services of a court reporter for the purpose of making a record of the final trial, they may do so at their own expense.
 	P.  All child support payments shall be paid as required pursuant to FCRPP 9.
702.  Commissioner's Fees and Hearing Schedule.
Text
702.1.  Hearings before the D.R.C. are scheduled by the D.R.C.'s office staff.
702.2.  The D.R.C.'s trial order shall include a projected fee assessment. D.R.C. fees are to be paid to the Circuit Court Clerk pursuant to FCRPP 4(6). The D.R.C., in the final report, may include a recommendation that one party reimburse the other for all or part of the fee.
702.3.  Any objection to the D.R.C.'s trial fee as assessed must be timely made by motion and notice of hearing before the Circuit Judge prior to the commencement of final trial. A failure to object to the fee as assessed shall be deemed as a waiver of any such objection unless the final fee assessment should exceed that projected by the Commissioner's trial order.
702.4.  All cases in which one or both of the parties are proceeding informa pauperis should be denoted as such in the style of the case.
703.  Model Time-Sharingnisitation Schedule and Rules for Visitation.
Rule 8.  Criminal Proceedings. 
Text
The schedule attached as Appendix B is suggested as a guideline for the parents and the Courts in establishing time-sharing/visitation schedules. Further, recommended parenting guidelines for visitation are attached as Appendix C. Each case will present unique facts or circumstances which shall be considered by the Court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents may or may not be what these guidelines suggest.
Rule 8.  Criminal Proceedings.
801.  Assignment of Criminal Cases.
Text
When an indictment is returned by the Grand Jury the Clerk shall enter the appropriate information into the computer system and request the computer to assign the case to a Division. Thereafter, all process, pleadings, motions, orders, and papers filed in the case shall set forth the Division on which the case has been assigned.
802.  Criminal Court Scheduling/Motion Hour/Procedures for Filing.
Text
802.1.  Regular Motion Hour Schedule Criminal. 
 	A.  CRIMINAL MOTION DAYS: 
DIVISION I: 
WHITLEY — 11:00 A.M. — FIRST (1st) MONDAY OF EACH MONTH
McCREARY — 11:00 A.M. — FOURTH (4th) MONDAY OF EACH MONTH
DIVISION II: 
WHITLEY —11:00 A.M. — THIRD (3rd) MONDAY OF EACH MONTH
McCREARY- 11:00 A.M. — SECOND (2nd) MONDAY OF EACH MONTH
In the event a motion day falls on an observed holiday it shall be held on Tuesday immediately following the scheduled Monday motion day.
 	B.  Criminal Pre-Trial Conference Days:  
DIVISION I: 
WHITLEY: AT 9:00 A.M. ON THE 2ND TUESDAY OF EACH CRIMINAL SESSION MONTH, THOSE BEING JANUARY, MARCH, MAY, JULY, SEPTEMBER AND NOVEMBER.
McCREARY COUNTY: AT 9:00 A.M. ON THE 3RD TUESDAY OF EACH CRIMINAL SESSION MONTH, THOSE BEING FEBRUARY, APRIL, JUNE AUGUST, OCTOBER AND DECEMBER.
DIVISION II: 
WHITLEY COUNTY: AT 9:00 A.M. ON THE 4TH TUESDAY OF EACH CRIMINAL SESSION MONTH, THOSE BEING JANUARY, MARCH, MAY, JULY, SEPTEMBER AND NOVEMBER.
McCREARY COUNTY: AT 9:00 A.M. ON THE 1ST TUESDAY OF EACH CRIMINAL SESSION MONTH, THOSE BEING FEBRUARY, APRIL, JUNE, AUGUST, OCTOBER AND DECEMBER.
The attorney appearing for the defendant at arraignment shall be in attendance at the Pretrial conference and shall submit such written motions, which are expected to be offered in the case.
DIVISION I: 
WHITLEY — 11:00 A.M. - FIRST (1ST) MONDAY OF EACH MONTH
MCCREARY — 11:00 A.M. - FOURTH (4TH) MONDAY OF EACH MONTH
DIVISION II: 
WHITLEY - 11:00 A.M. — THIRD (3RD) MONDAY OF EACH MONTH 
MCCREARY — 11:00 A.M. — SECOND (2ND) MONDAY OF EACH MONTH
In the event a motion day falls on an observed holiday, it shall be held on Tuesday immediately following the scheduled Monday motion day.
803.  Grand Juries.
Text
A grand jury shall be impaneled in Whitley and McCreary County two times yearly for a six months term and shall serve for both Divisions. Unless otherwise ordered, the grand jury shall meet on the first (1st) Monday of each month in Whitley County and on the second (2nd) Monday of each month in McCreary County and shall report on the third (3rd) Monday of each month in Whitley County and on the fourth (4th) Monday of each month in McCreary County.
804.  Criminal Indictment Warrants and Arraignments.
Text
804.1.  After an Indictment has been returned by the Grand Jury, an Indictment Warrant shall be issued for a defendant, if the defendant has not been processed through District Court. If the defendant has been processed through District Court, a summons shall be issued for the defendant, but, if the case has been processed through District Court and has been dismissed by a 60 day order, then a warrant shall be issued for the defendant.
804.2.  Unless otherwise ordered, all defendants shall be arraigned in open court on the following days:
DIVISION I: 
First (1st) Monday of each month at 11:00 a.m. in Whitley County and the Fourth (4th) Monday of each month at 11:00 a.m. in McCreary County.
DIVISION II: 
Third (3rd) Monday of each month at 11:00 a.m. in Whitley County and the Second (2nd) Monday of each month at 11:00 a.m. in McCreary County.
In the event a motion day falls on an observed holiday, it shall be held on Tuesday immediately following the scheduled Monday motion day.
805.  Withdrawal of Attorneys in Criminal Cases.
Text
805.1.  An Attorney shall not withdraw from employment after arraignment in a criminal proceeding without permission of the Court. Within twenty (20) days of trial, an attorney of record shall not be permitted to withdraw from a criminal case, in the absence of a compelling reason.
805.2.  Retained trial counsel shall secure permission of the Court before withdrawing as counsel for any defendant who seeks to appeal a judgment of conviction. Before permission to withdraw is granted, it shall be the responsibility of retained trial counsel to prepare and file the following:
 	A.  Notice of appeal pursuant to RCr 12.04;
 	B.  Motion, affidavit, and order for leave to appeal in forma pauperis, if applicable;
 	C.  Designation of record on appeal; and,
 	D.  A order substituting the Office of Public Advocacy as counsel on appeal, if applicable.
805.3.  At the time of arraignment, each case shall be assigned for a pretrial conference and/or a trial. Only one Pretrial conference shall be held as a matter of course in criminal cases. Participants in the pre-trial conference shall be the Commonwealth Attorney, the victim and/or complaining witness, the defendant, and defendant's attorney. Pretrial Conferences shall be scheduled on the following dates:
DIVISION I: 
Whitley County: at 9:00 a.m. on the 2nd Tuesday of each criminal session month, those being January, March, May, July, September, and November.
McCreary County: at 9:00 a.m. on the 3rd Tuesday of each criminal session month, those being February, April, June, August, October, and December.
DIVISION II: 
Whitley County: at 9:00 a.m. on the 4th Tuesday of each criminal session month, those being January, March, May, July, September, and November.
McCreary County: at 9:00 a.m. on the 1st Tuesday of each criminal session month, those being February, April, June, August, October and December.
805.4.  The attorney appearing for the defendant at arraignment shall be in attendance at the pretrial conference and shall submit such written motions, which are expected to be offered in the case.
806.  Class D Felony Pretrial Diversion Protocol.
Rule 9.  General Civil Rules (Including Family Law Cases). 
Text
The Pretrial Diversion Protocol is attached hereto and incorporated herein as Appendix D.
Rule 9.  General Civil Rules (Including Family Law Cases).
901.  Procedure on Rules for Contempt.
Text
901.1.  To obtain a show cause order in proceedings for contempt, a party should file a motion supported by an affidavit showing the party is entitled to the Order.
901.2.  An order may be issued ex parte which shall not come on for hearing sooner than five (5) days from the date it is served unless otherwise ordered by the Court.
901.3.  No order shall come on for hearing unless it has been served on the person named in the order by an officer authorized to serve a summons. The order shall contain a short statement of the grounds for its issuance and the following statement: “IF YOU FAIL TO APPEAR AT THE HEARING A WARRANT FOR YOUR ARREST WILL ISSUE.”
902.  Dismissal of Action for Failure to Prosecute.
Text
When any action has remained on the Civil Docket for one year without any step being taken indicating an intention to prosecute said action, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.
903.  Warning Order Attorney.
Text
903.1.  Warning Order Attorney. 
 	A.  Attorneys may motion to the Court for a fee for serving as Warning Order Attorney in all Whitley County and McCreary County cases. Any Warning Order Attorney (WOA) seeking payment shall prepare a motion for attorney's fees with an attached order which includes a reasonable fee for the services rendered and submit it for the Judge's approval. Motions for compensation shall be accompanied by an affidavit indicating:
 		A.  The statutory basis for appointment;
 		B.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 		C.  That the action or proceedings have been concluded.
Attorneys shall also be able to recover the costs expended upon proper itemization to the Court. Attorneys shall petition the Court for an award of their fee and costs after such time as the Warning Order Report is submitted.
 	B.  The Warning Order Attorney shall file the required report within fifty (50) day of the appointment pursuant to CR 4.07(1), and failure to do so may be grounds for sanctions by the Court, whether or not the Warning Order Attorney has been paid.
904.  Reserved for Future Rules.
905.  Mediation.
Text
905.1.  Cases for Mediation. A judge may refer any civil case to mediation except a habeas corpus case or an election contest.
905.2.  Referral to Mediation. 
 	A.  After the initial court appearance, the judge may, by appropriate order, refer a case to mediation by a court approved mediator, with consent of the parties.
 	B.  Any party may move for an order disqualifying a particular mediator for good cause. If the Court rules that a mediator is disqualified, an order shall be entered naming a qualified replacement. Mediators may disqualify themselves or refuse any assignment. The time for mediation shall be tolled during any period in which a motion to disqualify is pending.
 	C.  Referral to mediation shall not operate to stay discovery unless otherwise ordered by the Court or agreed to in writing by the parties.
905.3.  Mediation Conferences. 
 	A.  The parties shall, within five (5) days from entry of the order, contact the mediator to schedule a mediation conference. The mediation conference shall be held within thirty (30) days from entry of the order.
 	B.  The parties shall attend the mediation conference(s). Counsel shall also be present. The conference shall be conducted by the mediator to consider the possibility of settlement, the simplification of the issues, and any other matters which the mediator and the parties determine may aid in the handling or the disposition of the proceedings.
 	C.  The mediator may schedule such sessions as are necessary to complete the process, and mediation shall continue until the parties have reached a settlement, until they are unwilling to proceed further, or until the mediator determines that further efforts would be futile.
 	D.  If a party fails to appear at a duly noticed mediation conference without good cause, the Court upon motion shall impose sanctions, which may include an award of attorney fees and other costs against the party failing to appear.
 	E.  If a party to mediation is a public entity, that party shall be deemed to appear at a mediation conference by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision-making body of the entity. In all other cases, unless stipulated by the parties, a party is deemed to appear at a mediation conference if the following persons are physically present:
 		i.  The party or a representative other than the party's counsel of record having full authority to settle without further consultation; and
 		ii.  A representative of the insurance carrier for any insured party who is not such a carrier's outside counsel and who has full authority to settle without further consultation.
 	F.  The mediator may request that the parties bring documents or witnesses, including expert witnesses, to the sessions, but has no authority to order such production.
905.4.  Confidentiality. 
 	A.  Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications are confidential and shall not be disclosed. They are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding.
 	B.  No part of the mediation proceedings shall be considered a public record.
 	C.  There is no confidentiality and no restriction on disclosure under this rule to the extent that:
 		i.  All parties consent in writing to disclosure; or
 		ii.  The mediation communication or mediation document gives the mediator knowledge of or reasonable cause to suspect that a child or a spouse has been abused or a child has been neglected; or
 		iii.  The mediation communications were made in furtherance of the commission of a crime or fraud or as part of a plan to commit a crime or fraud.
 	D.  Nothing in this rule shall be construed so as to permit an individual to obtain immunity from prosecution for criminal conduct.
906.  Reporting to the Court.
Text
906.1.  The mediator shall notify the Court promptly when a case is not accepted for mediation.
906.2.  At any time after a case has been accepted, the mediator may refer it back to the Court for good cause, which shall be in writing.
906.3.  If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case.
906.4.  If some but not all of the issues in the case are settled during mediation or if agreements are reached to limit discovery or on any other matter, the parties shall submit a joint statement to the Court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within 10 days of the termination of mediation. Unsettled cases shall then be returned to the Court's active docket.
906.5.  At the conclusion of cases accepted for mediation, the mediator will report to the Court the fact that the mediation process has ended. If the parties do not reach an agreement as to any matter as a result of mediation, the mediator shall report the lack of an agreement to the Court without comment or recommendation. With the consent of the parties, the mediator's report may also identify any pending motions, outstanding legal issues, discovery process or other action by any party which, if resolved or completed, would facilitate settlement.
907.  Transcripts.
Text
Rules governing use of digital recording are promulgated by the Supreme Court of Kentucky. See Kentucky Rules of Civil Procedure, Rule 98.
908.  Judicial Sales.
Text
908.1.  Master Commissioner Approval. 
All judgments or orders directing the sale of property by the Master Commissioner, directing the disbursement of monies held by the Commissioner, or directing the delivery of a deed must, prior to submission thereof to the Court, be submitted along with the record to the Commissioner for certification that the same complies with all applicable statutes and rules. The Commissioner shall then deliver the judgment or order to the Court for approval and entry.
908.2.  Deposit for Advertisement and Appraisal. 
 	A.  When any order is submitted to the Commissioner requiring advertisement or appraisal, the Commissioner may require the party submitting the order to deposit with the Commissioner an amount sufficient to pay the estimated costs of the proposed advertisement and/or appraisal and if required, until such deposit is made, the Commissioner shall not submit the order to the Court nor cause advertisement or appraisal to be made.
 	B.  When more than one sale is set for the same date, the commissioner may advertise all such sales in one advertisement with the required information applicable to each action and sale appearing therein. The total costs of advertising shall be apportioned among each of the various cases to which the advertisement applies.
908.3.  Orders of Sale and/or Delivery of Deed. 
Every order or judgment of this Court directing the commissioner to sell property or to execute or deliver a deed shall contain:
 		A.  The legal description of the property including a street address (or if it has no street address, a brief identification of its location and size) and any number(s) assigned to the property/parcel by the tax assessor for purposes of identification and record keeping such as the parcel or property identification number;
 		B.  The name of the party or parties whose interest is being sold or conveyed, and
 		C.  The source of the party's or parties' title. 
908.4.  Terms and Conditions of Sale. 
Unless otherwise ordered, all sales conducted by the Whitley Master Commissioner, Deputy Commissioner, or Special Master Commissioner shall be scheduled for twelve (12) o'clock (noon) p. m. (local time) on the front steps of the Whitley County Courthouse. Unless otherwise ordered, all sales conducted by the McCreary Commissioner, Deputy Commissioner, or Special Master Commissioner shall be scheduled for twelve (12) o'clock (noon) p.m. (local time) on the front steps of the McCreary County Courthouse.
 		A.  Before conducting a sale, the Master Commissioner shall advertise in a newspaper meeting the requirements of KRS 424.120, the time, terms, and place of sale, together with a description of the property to be sold pursuant to AP Part IV, Sec. 5(3)(c). Said advertisement shall appear once a week for at least three consecutive weeks next preceding the date of sale.
 		B.  Before conducting a sale, if required by order or statute, the Master Commissioner shall have the property appraised by two intelligent, disinterested housekeepers of Whitley or McCreary County, both of whom are actively engaged in or have had at least one year of experience in the field of real estate and who are not related to any parties to the action. The Appraisers shall be sworn by the Master Commissioner before making such appraisals and they shall return their appraisals in writing to the Master Commissioner who shall file same as a part of the record prior to the sale.
 		C.  The master commissioner shall sell the property in a reasonable time not to exceed 90 days after the date of the order of referral except that property found to be “vacant and abandoned” shall be sold in accordance with KRS 426.205. Upon motion and good cause shown, the court may extend the deadline for a period not to exceed 30 days.
 		D.  Unless otherwise ordered, the property shall be sold to the highest bidder upon the following terms and conditions.
 		E.  At the time of sale, the successful bidder shall either pay cash or make a deposit of 10% of the purchase price with the balance on credit for thirty (30) days. If the purchase price is not paid in full, the successful bidder shall be required to execute a bond at the time of sale with sufficient surety approved by the master commissioner prior to the sale to secure the unpaid balance of the purchase price. Said bond shall bear interest at the rate judgment bears per annum pursuant to KRS 360.040 from the date of sale until paid.
 		F.  The purchaser shall be required to assume and pay all taxes or assessments upon the property for the current tax year and all subsequent years. All taxes or assessments upon the property for prior years, shall be paid from the sale proceeds if properly claimed, in writing and filed of record, by the purchaser prior to the payment of the purchase price.
 		G.  The property shall otherwise be sold free and clear of any right, title, and interest of all parties to the action and all liens and encumbrances thereon, excepting easements and restrictions of record in the Whitley or McCreary County Court Clerk's Office and such a right of redemption as may exist in favor of the United States of America or the defendant(s).
 		H.  A party who is the successful purchaser of the property may take credit against any judgment in that party's favor against the defendant property owner for the required deposit and purchase price to the extent that the sale price is sufficient to pay such judgment considering the priorities and amounts previously adjudicated in the action.
 		I.  The terms and conditions herein above set out may be adopted by reference to this rule in the order or judgment directing the sale, or shall be restated therein.
908.5.  Confirmation of Report of Sale. 
The Master Commissioner, after making the sale, shall report any actions to the Court by filing a Report of Sale and Cost of Sale no later than three business days after the date of sale. Ten (10) days after the filing of the report, if no objections have been filed thereto, and with motions, the sale shall be deemed confirmed and an order confirming the sale (with copies) shall be submitted to the Court. A copy of the order of confirmation shall be served upon the purchaser.
908.6.  Execution and Delivery of Deed. 
The Master Commissioner shall execute and deliver the deed to the purchaser of the property no later than five business days after the court has confirmed the sale and approved the deed and all costs, fees, and other required amounts due and owing, if any, have been paid by the foreclosing mortgagee or lienholder or the purchase price has been paid in full by the third party purchaser.
908.7.  Cancellation of Sale. 
In the event the property is withdrawn from sale, or if the defendant property owner files for relief in Bankruptcy, the sale shall be canceled and the Commissioner shall give notice of cancellation of the sale.
908.8.  Fees of the Commissioner. 
The Commissioner shall be entitled to those fees set forth in Part IV of the Administrative Procedures of the Court of Justice. In the event the property is withdrawn from sale through no fault of the Commissioner, he or she shall receive a fee of not more than fifty (50%) percent of what the sale fee would have been as calculated under AP Part IV, Sec. 8(2)(a) and (b), based upon the appraised value of the property, or $400, whichever is greater, unless written objection is made thereto. Upon objection, or if there is no appraisal, the Court shall set a reasonable fee which shall be no less than $400.
908.9.  Orders of Distribution. 
 	A.  Orders requiring distribution of funds held by the Commissioner shall set forth all amounts collected, identify the proper recipients(s), and the specific amounts due each under the judgment or order.
 	B.  If disbursements are to be made to taxing authorities, a copy of the pertinent tax bill(s) must be furnished to the Commissioner.
 	C.  If all funds held by the Commissioner are distributed by the order requiring the distribution of funds and there are no further matters for determination by the Court, the order shall state that the matter is final and stricken from the Court's docket.
908.10.  Appraiser's Fee. 
The Commissioner shall be entitled to those fees set forth in Part IV of the Administrative Procedures of the Court of Justice. In the event the property is withdrawn from sale through no fault of the Commissioner, he or she shall receive a fee of not more than fifty (50%) percent of what the sale fee would have been as calculated under AP Part IV, Sec. 8(2)(a) and (b), based upon the appraised value of the property, or $400, whichever is greater, unless written objection is made thereto. Upon objection, or if there is no appraisal, the Court shall set a reasonable fee which shall be no less than $400.
908.11.  Hearings Before the Master Commissioner. 
 	A.  An attested copy of the order referring the case to the Master Commissioner shall be delivered to the Master Commissioner.
 	B.  The Master Commissioner shall promptly assign a date for pre-hearing conference and give written notice thereof. The Master Commissioner may charge and collect a fee in accordance with Part IV Sections 6 or 18 of the Administrative Procedures of the Court of Justice.
 	C.  Any money paid into Court pursuant to CR 67.01 shall be paid to the Master Commissioner, who is authorized to charge a fee as follows:
 		i.  3 % of first $2,000.00;
 		ii.  2 ½ % of the next $3,000.00;
 		iii.  1 ½ % for any amount in excess of $5,000.00, total fee not to exceed $5,000.00.
909.  Removal of Records.
Text
909.1.  No person shall remove any from the Offices of the Whitley or McCreary Circuit/District Clerk's Office.
909.2.  No person shall remove any files from the litigation area of the Circuit Courtroom.
910.  Post-Trial Contact With Jurors.
Text
910.1.  No party, attorney, or representative of any party or attorney, shall communicate with a member of a jury without leave of Court.
Appendix B
Visitation Schedule
Text
This schedule contains suggested guidelines for the parents and the Court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the Court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents may or may not be what these guidelines suggest.
 	(1)  Every other weekend from 6:00 p.m. on Friday until 6:00 p.m. on Sunday.
 	(2)  One evening every other Tuesday from 6:00 p.m. to 8:00 a.m. the next morning, following the weekend that the non-residential parent does not have weekend visitation. The child shall be returned to the other parent at the usual exchange location or taken directly to school, if school is in session.
 	(3)  Summer: Four weeks, not to run consecutively.
 	(4)  Child's Birthday: One-half of the day with each parent, but if on a school day, the parents will share the remainder of the day until 8:00 p.m.
 	(5)  Christmas: The non-residential parent shall have visitation beginning at 6:00 p.m. on the day school ends until 12:00 noon on December 25th every even numbered year, and from 12:00 noon on December 25th until 6:00 p.m. the day before school begins after the holidays every odd numbered year. The opposite will apply for the residential parent. This has priority over any other visitation schedule.
 	(6)  Thanksgivings: The non-residential parent shall have visitation beginning at 6:00 p.m. the day school gets out until 2:00 p.m. Thanksgiving Day every even numbered year and from 2:00 p.m. Thanksgiving Day until 6:00 p.m. the day before school begins after the holiday every odd numbered year. The opposite will apply for the residential parent. This has priority over any other visitation schedule.
 	(7)  Memorial Day and Labor Day: Whichever parent has the child in their possession for the weekend shall keep the child for that holiday on Monday. If the non-residential parent has the child, the child shall be returned to the other parent at 6:00 p.m. on Monday.
 	(8)  Spring and Fall Break: The non-residential parent shall have the child during spring and fall breaks every odd year from 6:00 p.m. the day school ends for the break until 6:00 p.m. the day before school begins after the break. The residential parent shall have the child during the entire spring and fall breaks every even year with priority over any other visitation schedule.
 	(9)  Mother's Day and Father's Day: The child will spend Mother's Day with the mother and Father's Day with the father each year from 9:00 a.m. until 6:00 p.m. with priority over any other visitation schedule.
 	(10)  Mother's birthday and Father's birthday: The child will spend each parent's birthday with that parent. This has priority over any other visitation schedule. If the parent's birthday falls on a school day, visitation shall occur from 6:00 p.m. to 8:00 p.m. with the parent having the birthday. On the non-residential parent's birthday, the child shall be returned to the residential parent by 8:00 p.m., if this not a normal visitation weekend or weekday.
 	(11)  Phone calls: The non-residential parent can call the child on Wednesdays at 6:00 p.m. and on Fridays at 6:00 p.m. when he/she does not have visitation with the child. The residential parent can call the minor child on Fridays at 7:00 p.m. when the child has visitation with the non-residential parent. The child can call either parent at anytime he or she is with the other parent without interference from the parents.
 	(12)  The parent receiving visitation privileges shall notify the other parent of their intent to not exercise visitation 48 hours in advance of any visitation. Unless notified, the residential parent shall presume the non-residential parent will exercise visitation in a timely manner.
 	(13)  Child support shall not abate during any visitation period.
 	(14)  Regarding relocation of the child's residence:
 		A.  Pursuant to FCRPP 7(2) on relocation, before a joint custodian seeks to relocate written notice shall be filed with the court and notice shall be served on the non-relocating joint custodian. Either party may file a motion for change of custody or time sharing within 20 days of service of the notice if the custodians are not in agreement; or, the parties shall file an agreed order if the time sharing arrangement is modified by the agreement.
 		B.  Before a sole custodian seeks to relocate, written notice shall be filed with the court and notice shall be served on the non-custodial parent. If the court ordered visitation is affected by the relocation, the non-custodial parent may file a motion contesting the change in visitation within 20 days of service of the notice.
 	(15)  The parties may alter or amend this visitation schedule by mutual agreement. Unless agreed to by the parties or otherwise ordered by the Court, this visitation schedule shall be followed by both parents.
Appendix C
Guidelines for Visitation
Text
It is typically in the children's best interest that each parent or custodian has frequent, meaningful, and continuing contact with the children. The parties, in exercising parenting time, should be cooperative and should adapt to the circumstances of the children and of both parties. Parenting time should be liberal and flexible.
The parties are expected to fairly and reasonably modify visitation when family necessities, illnesses, or commitments so require. The parties are also expected to communicate these needs to the other and to provide as much advance notice as is possible, given the circumstances.
It is recommended that each parent specifically obey the following Guidelines for Visitation. Each parent is under an affirmative duty to foster the love and affection of the child for the other parent, and neither parent should:
 	1.  Do or say anything that will interfere with the love and affection of the child for the other parent.
 	2.  Allow third parties to do or say anything to or in the presence of the child that will interfere with the love and affection of the child for the other parent.
 	3.  Have the child deliver money or messages from one parent to the other and thus place the child in the middle.
 	4.  Ask the child to keep a secret from the other parent and, in effect, teach the child to lie.
 	5.  Quiz the child about what is going on at the other parent's home and thus turn the child into a spy.
 	6.  Say unkind things about the other parent to the child or in the presence of the child.
 	7.  Try to conduct parental business when exchanging the child for visitation.
 	8.  Make any threat or start arguments with the other parent when exchanging the child for visitation.
 	9.  Ask the child directly or subtly “which of us do you really want to be with,” and thus place the burden on the child.
 	10.  Have the child refer to the future stepparent as “mother” or “father”.
 	11.  Eavesdrop on or interrupt the child's telephone conversations with the other parent.
Appendix D
Class D Felony Pretrial Diversion Protocol  for the 34th Judicial Circuit  McCreary and Whitley County, Kentucky
Text
806.1.  Definition. 
Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, for a period of time not to exceed five (5) years, subject to certain conditions established by the Court.
806.2.  Persons Eligible (KRS 533.250). 
 	A.  Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion. (This paragraph includes persons whose current offense involves charges of multiple Class D felonies. It also includes non-Kentucky residents who would still be supervised by the Kentucky Department of Corrections.)
 	B.  The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. AIford, before becoming eligible for pretrial diversion.
 	C.  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	D.  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8), shall be ineligible for this program.
 	E.  No person shall be eligible for this program more than once in any five (5 year period.
 	F.  No person shall be eligible for pretrial diversion who has committed a sex crime as defined in KRS 17.500. (KRS 533.250).
 	G.  Unless the court waives compliance under KRS 533.251(2). any defendant charged with a Class D felony offense under KRS Chapter 218A and any defendant whose criminal, medical, or mental health record indicates a present need for or benefit from substance abuse must participate in a substance abuse treatment or recovery program pursuant to KRS 533.241, if space is available, as a condition precedent to entry in the pretrial diversion program.
806.3.  Procedure. 
 	A.  After indictment in circuit court, and no later than 30 days before trial, any person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of a pretrial diversion order.
 	B.  In applying for pretrial diversion, counsel for the defendant must state, and the defendant must agree on the record, that in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
 	C.  The Commonwealth shall make a written recommendation to the Court in response to each application. KRS 533.250(6).
 	D.  Before making a recommendation to the Court, the Commonwealth shall:
 		i.  Have a criminal record check made by telephoning Pretrial Services at AOC (not local pretrial services), at 1-800-928-6381, or faxing the request to (502) 573-1669.
 		ii.  Interview and seek input from the victim and/or victim's family and advise them of the time, date and place the motion will be heard by the Court.
 		iii.  When diversion is recommended, the Commonwealth must make written recommendations to the Court of conditions for the pretrial diversion as well as the appropriate sentence to be imposed if the diversion agreement is unsuccessful. KRS 533.252(3). AOC Form 347, styled Motion for Pretrial Diversion of a Class D Felony, which contains the Commonwealth's recommendation and is signed by the defendant, defense attorney and the Commonwealth's Attorney, shall be used for this purpose. This diversion plan shall be submitted to the Court as part of defendant's plea agreement.
 		iv.  The Commonwealth will be bound by its recommendation. In the event diversion is unsuccessful, the Commonwealth cannot argue for a sentence in excess of the original recommendation, nor can the Court impose a sentence greater than the recommendation without allowing the defendant the opportunity to withdraw the plea.
 		v.  The Court cannot consider diversion without a written, favorable recommendation from the Commonwealth.
 		vi.  The Commonwealth may withhold its recommendation pending completion of a partial presentence investigation.
807.  Order of Pretrial Diversion. 
 	807.1.  The Court may, in its discretion, order pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate. AOC Form 345, styled Order Granting Pretrial Diversion of a Class D Felony shaII be used for this purpose. When a defendant who has applied for diversion enters his/her guilty plea or plea pursuant to North Carolina v. Alford , the Court shall modify its inquiry to reflect these items on the record:
 A. Is your guilty plea/plea pursuant to  Alford  in this case part of an agreement you and your attorney have made with the Commonwealth? B. In return for your guilty plea/plea pursuant to  Alford , the Commonwealth has agreed to recommend a sentence of  . C. The Commonwealth has also recommended your case be diverted on the following conditions:  . D. The Commonwealth has tendered to the Court a diversion agreement. Have you read the diversion agreement? Have you discussed it with counsel? Has your attorney answered any questions you have about the diversion agreement? E. Have you signed the diversion agreement? F. Did you voluntarily sign the agreement? G. Do you understand that if you successfully complete the diversion agreement, the charge(s) against you will be dismissed? H. Do you understand that if the Commonwealth alleges you have failed to comply with the terms of the diversion agreement, the Court will schedule a hearing and, upon completion of the hearing, make a finding as to whether you failed to comply with the diversion agreement? I. Do you understand that if the Court finds you have violated the diversion agreement, the Court will schedule a sentencing hearing and at that hearing, the Court may sentence you to the penalty recommended by the Commonwealth?
Click to view form.
 	807.2.  The Order of Diversion shall include the following:
 		A.  Restitution, if applicable. (This is mandatory pursuant to KRS 533.254 where victim has suffered monetary damage.)
 		B.  Whether the diversion shall be supervised or unsupervised. If supervised, a monthly supervision fee of not less than $10.00 nor more than $25.00 shall be imposed on the divertee, unless the fee is waived by the court in the case of indigency KRS 533.250(7).
 		C.  Duration of the diversion.
 		D.  Requirement that defendant obeys all rules and regulations imposed by Probation and Parole.
 		E.  As required by KRS 533.030(1), that the defendant shall not commit any offense during the period of the pretrial diversion. Defendant shall also comply with the directions of the Probation and Parole Officer (and any other provision of KRS 533.030 or any other condition the Court deems appropriate).
 		F.  The Order of Diversion shall also include the following:
 		 	i.  Defendant shall remain drug and alcohol free and be subject to random testing.
 		 	ii.  Defendant shall possess neither firearm nor any other deadly weapon.
 	807.3.  The duration of the pretrial diversion shall not exceed five (5) years without the agreement of the defendant. Duration of the diversion agreement shall not be less than the time required to make restitution in full.
 		A.  The Court shall advise the parties as to whether it will accept the diversion agreement. If it is accepted, a specific finding shall be made on the record that the defendant entered the plea and entered into the diversion agreement voluntarily, freely, intelligently and understandingly.
 		B.  If the plea agreement and the diversion agreement are rejected, the Court shall notify the parties and advise the defendant he/she has the option of withdrawing the plea and proceeding to trial, OR maintaining the plea with the knowledge the Court will not order diversion but instead will impose a sentence within the penalty range permitted by law.
 		C.  After questioning the defendant on the record, if the Court is uncertain as to whether it will accept the agreement without the benefit of a PSI, a partial PSI shall be requested. If a partial PSI is requested, the Court shall assign the case for a later date, review the partial PSI, and announce the decision either accepting or rejecting the guilty plea and the diversion agreement.
 	807.4.  Voiding a Diversion Order (KRS 533.256). 
 		A.  The Commonwealth may apply in writing to the Court for a hearing to determine whether the pretrial diversion agreement should be violated. The application must contain notice of the grounds for voiding the agreement. KRS 533.256(1) and 533.050(2). After the hearing, the Court may void a person's participation in pretrial diversion upon a showing of failure to comply with the conditions of diversion or a failure to make satisfactory progress. AOC Form 346, styled Order Voiding Pretrial Diversion Of A Class D Felony, shall be used for this purpose.
 		B.  If an order of pretrial diversion is voided, the prosecutor shall decide whether or not to proceed on the guilty plea. KRS 533.256(4). If the prosecutor proceeds on the guilty plea, the defendant shall be sentenced according to law, based on his or her prior plea of guilt/plea pursuant to North Carolina v. Alford. If revocation is ordered, a full PSI shall be ordered and a sentencing hearing shall be scheduled.
 		C.  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing shall apply to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding and therefore Rules of Evidence are inapplicable to such hearings.
 	807.5.  Completion of Diversion Program. 
If the defendant successfully completes the provisions of the pretrial diversion agreement, the charges against the defendant shall be dismissed-diverted and the matter shall be treated as required by KRS 533.258. Defendant should be informed from the beginning that successful completion of a diversion contract does not result in automatic expungement of a criminal charge under KRS 431.076.
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Rule 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE
101.  Introduction/Preface
Text
The following Local Rules are adopted in order to promote and facilitate the fair and efficient administration of justice in the courts of the 34th Judicial Circuit, Whitley and McCreary District Courts. These rules are designed to inform the public as to how the court system operates, to assist the practitioner in the presentation of cases, and to generally enhance the dignity of and respect for the local court system. All previous rules adopted by the Whitley and McCreary District Courts are rescinded.
102.  Effective Date
Text
The effective date of these rules shall be the date of Supreme Court approval.
103.  Citation
Text
These rules may be cited as the District Court Rules of Procedure and Practice or by the abbreviation DCRPP.
104.  Assignment of Cases
Text
Cases are assigned on a rotation basis between the two district judges.
105.  Holidays
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING 
Text
The Court observes the AOC holiday schedule. That schedule is available in the District Court Clerks' offices.
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
201.  Regular Court Schedule
Text

 Whitley  District Court –  Williamsburg  Docket Mondays 9 a.m. Preliminary hearings and pretrial conferences  1 p.m. Arraignments Tuesday 9 a.m. Juvenile Docket 1 p.m. Domestic Violence, civil, small claims, probate, and show cause/payment review Wednesday (1st Wednesday of the month) 9 a.m. Trials Wednesday (4th Wednesday of the month) 9 a.m. Pretrial conferences Thursday 1 p.m. Video jail arraignments Whitley  District Court –  Corbin  Docket Mondays 9 a.m. Domestic Violence, civil, small claims. probate, and show cause/payment review 1 p.m. Juvenile Docket Tuesday 9 a.m. Arraignments 1 p.m. Preliminary hearings and Pretrial conferences Wednesday (2nd Wednesday of the month) 9 a.m. Pretrial conferences Wednesday (3rd Wednesday of the month) Trials McCreary  District Court Wednesday (1st, 3rd, and 4th of the month) 9 a.m. Trials Wednesday (2nd of the month) 9 a.m. Civil, small claims and probate Thursday 9 a.m. Arraignments, show cause/payment review 11 a.m. Domestic Violence Friday 9 a.m. Juvenile docket
Click to view table.
202.  Exceptions to Regular Schedule
Text
Emergency Custody Hearings and Probate Hearings shall be scheduled on other court days as needed.
203.  Deadlines for Serving and Filing Motions
Rule 3.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY 
Rule 4.  PATERNITY 
Rule 5.  DEPENDENCY, NEGLECT, AND ABUSE 
Text
Motions must be filed and served no later than five days prior to the day of the scheduled hearing, unless a different time is required by other rules of court.
Rule 3.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
Text
See Appendix A which is attached hereto and incorporated herein as if set out in full for the Protocol adopted by both Circuit and District Courts.
Rule 4.  PATERNITY
Text
There is no local rule regarding this subject. See Family Court Rule of Procedure and Practice (FCRPP) 14 and 15 for uniform statewide rules of procedure.
Rule 5.  DEPENDENCY, NEGLECT, AND ABUSE
501.  Procedure for Emergency Custody Orders
Rule 6.  STATUS OFFENSES/PUBLIC OFFENSES 
Text
During normal business hours, a person, including a state social worker, seeking emergency custody shall file the petition with the appropriate District Court Clerk's Office. The Clerk shall refer the petition to a District Judge, or in McCreary County to the Trial Commissioner if no District Judge is available.
After normal business hours, a person seeking emergency custody shall obtain the form and file the petition at the 911 Dispatch Center. The petition shall be forwarded to the District Judge on call.
If emergency custody is granted, a temporary removal hearing shall be scheduled within 72 hours, regardless of the regular time for hearing juvenile cases.
Rule 6.  STATUS OFFENSES/PUBLIC OFFENSES
601.
Rule 7.  MISCELLANEOUS RULES RELATING TO FAMILY LAW PRACTICE 
Rule 8.  CIVIL/CRIMINAL PRACTICE RULES 
Text
The Juvenile Division of the Whitley District Court has adopted the present Reclaiming Futures model. The purpose of this model is to screen and assess each child that comes into court with a status or public offense to determine if the juvenile has a substance abuse issue. If the child does have a substance abuse problem, then the juvenile will be referred to the Reclaiming Futures Treatment Program, which is a 9·12 month program. Protocol and Procedure for this program will be made available to the juvenile and the juvenile's parent, custodian, or guardian upon acceptance into that program. In McCreary District Court, a similar program is also in place but it is called the McCreary County School System Treatment Program.
Rule 7.  MISCELLANEOUS RULES RELATING TO FAMILY LAW PRACTICE
Text
There are no miscellaneous rules.
Rule 8.  CIVIL/CRIMINAL PRACTICE RULES
801.
Text
A party seeking a default judgment shall file a written motion with service on the defendant(s) indicating the time and place of the hearing. If a party who seeks default judgment is represented by an attorney, then appearance by counsel is mandatory.
802.
Text
The Court will not, except for good cause shown, release any person that has been incarcerated until the Pretrial Release Officer has interviewed that person and made recommendations to the Court.
803.
Text
If a defendant in a criminal case fails to appear at a scheduled court hearing and wishes to be placed back on the docket to address a bench warrant or a DOT failure to appear notice, the defendant shall file a written motion with the district clerk's office to be placed back on the docket of the judge issuing the warrant or notice.
Appendix A.
TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL
Text
THIRTY-FOURTH JUDICIAL CIRCUIT AND DISTRICT  WHITLEY AND McCREARY COUNTIES
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Court Clerk and Deputy Court Clerks; the County Attorney and authorized staff.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Deputy Court Clerk who is specifically assigned this responsibility by the Clerk.
Petitioner may go to the 911 Dispatch Center or any law enforcement officer for referral to that Deputy.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
Any District Judge that is available. In Whitley County, if no District Judge is available, the petition shall be referred to any Circuit Judge. In McCreary County, if no District Judge is available, the petition shall be presented to the Trial Commissioner. If neither the District Judge nor the Trial Commissioner is available in McCreary County, then the petition shall be presented to a Circuit Judge.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The District Judge on call. If that District Judge is not available, see section C above.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for hearings on protective orders is as follows:
Whitley District Court – Williamsburg (Division I): Tuesdays at 1:30 p.m.
Whitley District Court – Williamsburg (Division II): Tuesdays at 1:00 p.m.
Whitley District Court – Corbin (Both Divisions): Mondays at 9:00 a.m.
McCreary District Court (Both Divisions): Thursdays at 11:00 a.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
The Court Clerk during business hours. If it is after business hours, see IIB.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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Civil Rules of Pike Circuit Court
Rule 1.  Rule Repeal of Prior Rules.
Text
All prior rules of Practice of Pike Circuit Court are hereby repealed and/or revoked.
Rule 2.  Citation of Rules.
Text
These rules may be cited as “RPCC” (Rules of Pike Circuit Court).
Rule 3.  Organization of Pike Circuit Court.
Text
A)  The Pike Circuit Court shall be composed of Division # 1 and Division # 11 and each division shall have jurisdiction of both criminal and civil cases.
B)  Each Judge of a Division may preside and hear and determine any case or question in the other Division when requested to do so by the Judge of the other Division, or when the Judge of that Division is not available.
C)  After an action has been assigned to a Division, the Judge thereof, upon agreement of the Judge of the other Division, may for any reason transfer it to the other Division. Upon such transfer being made, the Clerk will made a proper endorsement upon the docket sheet and the record.
D)  When two or more actions have been filed that may, as a matter of right, or may, in the discretion of the Court be consolidated and such actions are pending in different Divisions of the Court, any party to any of the actions, with approval of the Court, may have any of the actions transferred to that Division of the Court in which the first of the actions was filed. The Judge of the Court may order such transfers to be made without a motion by any of the parties.
Rule 4.  Jury Trial Periods.
Text
The Court being one of continuous session, jury trials will be assigned at the discretion of the presiding judge.1  
1 1.  Under this amended rule the month of July may be used for jury trials.
Rule 5.  Assignment of Civil Cases.
Text
A)  The assignment of civil cases shall be assigned as directed by the Administrative Offices of the Court, except as otherwise directed by subsection B herein.
B)  With respect to any case filed in which either presiding Judge is disqualified by reason of kinship or conflict of interest, and if the Clerk has been made aware of said conflict of interest by the filing by the Circuit Judge of a listing of business firms and individuals, which on their face would constitute a conflict, the case shall be assigned to the Judge of the other Division. In such event the next assignment shall be made so as to equalize the case load.
Rule 6.  Pre-Trial Conferences in Civil Cases.
Text
Pre-trial conference practice shall be accomplished by either standing orders applicable to all civil cases or specific order entered in individual cases defining the scope of pre-trial conference.
In the case of standing orders, each member of the bar shall be given a complete set of standing orders, or any amendments that may be adopted from time to time, and shall be expected to comply with such standing orders strictly. In the case of out of town attorneys, the Clerk shall provide counsel for the plaintiff with a copy of such standing orders at the time of the filing of the complaint and will likewise provide copies of such standing orders to counsel for the defendant or defendants promptly after answers are filed.
Rule 7.  Trials.
Text
A)  The Sheriff of Pike County or one of his deputies shall be in attendance at the Court at all times for the purpose of keeping order and seeing that the Court shall be conducted in a formal manner. At the opening of the Court, the Sheriff or his deputy shall cause all persons present to stand and shall announce the opening of the Court by saying the following:

Hear ye! Hear ye! The Pike Circuit Court of the 35th Judicial Circuit with Judge  _____________________________________________________________________  presiding, is now open. All persons who have business to be heard, come forward and you shall be heard. God save this Commonwealth and this Honorable Court. Be seated and remain quiet.
At each recess of the Court, said Sheriff or one of his deputies shall cause the persons present to stand then announce that the Pike Circuit Court has recessed or adjourned by order until another period as designated by the Court.
B)  The Sheriff or one of his deputies shall keep order in the Court Room and see that all jurors are seated in the benches which are perpendicular to the bar and are located on either side of the Court Room; the doors leading into the Court Room from either side shall be closed to all persons except those who have business in the Court or those who intend to remain in the Court Room as spectators in the seats provided for such spectators.
C)  No persons shall be allowed inside the bar except prospective jurors during empanelment or during the trial of the case, or while they are being qualified or selected as jurors, attorneys, parties to the case on trial, the Court and its officials.
D)  No one shall sit at the Judge's bench except the presiding Judge, or Judges and such bailiffs requested by the Court. The Sheriff or his deputy shall have a table adjoining Clerk's table. No persons shall be permitted to interrupt the Court while in session except concerning matters on trial.
E)  The Judges shall wear robes at all times in Open Court.
F)  All attorneys shall wear suitable attire at all times during Open Court except for Motion Day.
Rule 8.  Motion Practice.
Text
A)  Motion Hour as previously practiced in this Court is hereby abolished except to the extent hereinafter provided.
B)  Except with respect to hearings on motions for rule, no motion shall be heard by a presiding Judge unless, contemporaneously with its filing, a short concise statement of the reasons in support of the motion, or citation of governing authority, is submitted to the presiding Judge. If no such supporting statement or citation of authority is made, the motion will stand automatically overruled without hearing on the next Friday occurring more than nine (9) days after its filing, or sooner if by order of the Court. The party filing a motion will submit a proposed order with sufficient copies for distribution.
If a statement or citation in support is filed, the opposing party shall have five (5) calendar days in which to file a response. The presiding Judge will then rule on said motion, without hearing, unless the presiding Judge believes that a hearing is necessitated, or if a hearing is requested affirmatively in said response, at which time such hearing will be set by order.
C)  On each Friday, the Judge of each Division shall announce cases in which contested motions are pending with the Court's ruling thereupon.
D)  The Clerk shall by 1 P.M. on each Thursday deliver all records in which contested motions are pending to each presiding Judge. The Clerk shall return the records to her office by 4 P.M. on each Friday.
E)  Hearings on contested motions shall be assigned by order, with Fridays preferred as the date of assignment, but the Court may assign such hearings at any time. By 12 o'clock on each Thursday, each Judge shall deliver to the Clerk a list of cases in which contested motions are to be heard and the Clerk shall deliver such records to each presiding Judge by no later than 8:30 A.M. on the following Friday morning. The Trial Court will promptly notify the Clerk that such records are ready for return to the office of the Clerk. It shall be the duty of the Clerk to pick up such records within a reasonable time thereafter.
Rule 9.  Trial Dockets.
Text
The Clerk shall maintain for each Division a jury trial docket wherein the Clerk shall enter cases set for trial. Said jury trial docket shall be made available for public inspection and copying. This is in addition to the Civil docket required by CR 79.01.
Rule 10.  Non-Availability of Judge.
Text
A)  If it appears that any matter, including the trial of demands immediate attention and the Judge of the Division to which said cause has been assigned is not, or will not be available, then said matter may be taken up and disposed of by the Judge who is available and consents thereto.
Rule 11.  Rules for Contempt.
Text
The procedure in obtaining a rule for contempt shall be as follows:
A motion shall be filed requesting the issuance of the rule.
The motion shall be supported by an affidavit showing that applicant is entitled to the relief sought.
No notice shall be required of the motion for a rule. The rule, when it is issued, shall fix a time and place for hearing and shall be served upon the party against whom the rule is sought as provided by the Civil Rules. A copy of the motion for rule shall be attached to the rule for purposes of service of process.
Rule 12.  Entry of Orders and Judgments.
Text
Except for Orders prepared by the Court and unless an Order is tendered and signed in Open Court, whenever any ruling is made or opinion rendered, an Order or Judgment in conformity therewith which, at the direction of the Court, shall immediately be prepared by counsel for the successful party, shall be signed by counsel for all parties thereto as in conformity to the ruling or opinion, and shall be presented to the Court. If the party against whom the Order or Judgment is to be entered is not represented by counsel, or be represented by counsel who declines to attest with, a reasonable time the Order or Judgment, such fact and dates shall be endorsed thereon.
When signed by the Judge, the Order or Judgment shall be delivered to the Clerk for entry. Counsel preparing the Order or Judgment shall also deliver to the Clerk a sufficient number of copies to permit the Clerk to complete service thereof when required by CR 77.04. Counsel may waive service of any order or Judgment, and notice of entry.
Rule 13.  Motions for Rule for Contempt (Domestic Relations Proceedings).
Text
Upon the presentations of the Court of an appropriate Motion for Rule for Contempt, in any domestic relations proceeding, upon same having been appropriately and properly verified by the moving party, the Court may, upon being requested to do so, and in instances where the nature of the proceeding relates to the payment or non-payment of child support and maintenance; visitation, or the denial of same; or such other matters, as the Court deems appropriate, the Court may issue the Rule prior to the next regularly scheduled announcement of the Motion Docket, in order to expedite the Service of Process of same, and in order to eliminate unnecessary delays in proceeding in such matters, when same demand the Court's immediate attention.
Rule 14.  Standing Temporary Child Support Orders and Minimum Temporary (Pendente Lite) Child Support Fee Schedule (Domestic Relations Proceedings).
Text
The Court shall adopt jointly a minimum temporary (pendente lite) child support fee schedule to be couched in terms of minimum monthly payments for each child, with said minimum monthly payments for each child, with said minimum child support, to be placed in a Standing Order of the Court, to be issued, at such times and occasions, as the Judges, of the Pike Circuit Court deem appropriate and further, with said minimum child support Standing Order to be distributed to all members of the practicing bar, and attached with Summons, in each domestic relations proceeding, in which children are an issue, so as to apprise all litigants of the minimum child support schedule.
The minimum support schedule shall take immediate effect upon Service of Process, and support under the terms of said schedule shall be due and payable no later than twenty (20) days after Service of Process by the non-custodial parent to the custodial parent.
Either party may file an appropriate Motion to Modify by either increasing or decreasing the support established in said fee schedule, if it is deemed in their best interest to do so.
It is specifically intended, that this Rule and the Standing Order referenced herein shall eliminate the necessity of Motions for Pendente Lite Allowance being filed in every case, and further to eliminate the lengthy delays between the filing of said Motion and the hearing of same.
Rule 15.  Domestic Relations Actions (General).
Text
A)  All uncontested divorce actions shall be heard by the respective Division as assigned by the request of one or more counsel of record.
B)  By Standing Order of the Court the following matters shall be referred to the Master Commissioner: Contested divorces, child support, custody and visitation, termination of parental rights and modification of child support, and maintenance.
The presiding Judge of either Division at his discretion may enter an Order assigning any of the above matters to be heard before him.
Other domestic relations matters may be referred to the Master Commissioner for hearing.
C)  Where such matters are referred to the Commissioner by Standing Order or referral, either attorney shall schedule the matter for hearing before the Commissioner who shall then furnish the Clerk an Order setting the matter for hearing with copies to all counsel of record.
D)  All uncontested domestic matters, including but not limited to the entry of Partial Decrees by Notice or the entry of Final Decrees upon agreement or the completion of all evidence, where no further controversy exists, shall be heard on Wednesday and Friday afternoons at the hour of 1:00 o'clock P.M. in the respective Court Rooms of the Pike Circuit Court. The Circuit Judges, through their respective secretaries, shall maintain a docket for purposes of scheduling same in advance, for those Attorneys wishing to bring forward uncontested matters for finalization. The Court shall establish the date, time and place for said finalization upon appropriate request by the respective attorneys.
E)  In any dissolution of marriage filed on or after February 1, 1994, where there are minor children of the marriage, neither a partial decree or final decree of dissolution of marriage shall be entered by the Court until the parties have attended and participated in the Parents Education Clinic held at least twice a month in the Pike County Hall of Justice or other such locations as shall be approved by the Court.
 	1.  Attorneys for the parties shall be responsible for informing their clients of this requirement and for assisting their clients to attend the Clinic. In the event that only one party is represented by counsel, counsel for that party shall be required to send, with the services of the complaint, a letter explaining the pro se party's responsibility to attend the clinic.
 	2.  If a party refuses or fails to attend the clinic, the Court may make such orders in regard to the refusal or failure as are Just, including the following: (a) an order refusing to assign a trial date until the party requesting such trial date attends the Clinic; (b) an order declining to set or enforce visitation rights for the disobedient party until that party attends the Clinic, (c) an order reserving the granting of custody; and (d) in lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt of Court the failure to obey an order to attend the Clinic.
 	3.  If the parties have previously been referred to counseling by the Court or they have obtained professional counseling specifically regarding custody and visitation, the Court may, upon the written recommendation of the counselor, waive the requirement that the parties attend the Clinic.
 	4.  A fee of $5.00 payable to the Mountain Comprehensive Care Center Parents' Education Clinic, a non-profit mental health facility, shall be paid by each party at the time of attendance at the Clinic. No fees shall be payable by a party granted permission to proceed In Forma Pauperis. The Court may order one party to pay the fee for the other party if the other party has obtained an In Form Pauperis order or, in the case of a party proceeding pro se, the Court is able to determine that In Forma Pauperis status is appropriate.
 	5.  In the event that one party is either unlocatable or outside the jurisdiction of the Court the Court may grant a decree of dissolution of marriage upon motion of the other party if he or she has complied with the order to attend the clinic.
Rule 16.  Domestic Relations Commissioner.
Text
A)  The Master Commissioner of the Pike Circuit Court may hear the following matters: contested divorces, child support, custody and visitation, maintenance pendente lite, termination of parental rights and modification of child support, custody, visitation, and support and maintenance, and such other matters that the Court may from time to time determine to be appropriate for referral.
B)  The Master Commissioner or Deputy Commissioner shall receive a fee of Forty Dollars ($40.00) per hour for services performed in the hearing of referred matters, depositions, and the preparation of a Report and Recommendation. The Master Commissioner or Deputy Commissioner shall also be entitled to expenses as per the rules of the Supreme Court of Kentucky.
Fees shall be payable by either party or jointly by the parties at the conclusion of the taking of proof or as soon thereafter as possible with the Commissioner making a Recommendation in his Report and Recommendation as to which party or parties shall be responsible for fees and costs. The Clerk of the Court shall collect any unpaid fees or costs at the time of the entry of the Final Judgment or Decree.
C)  Matters heard by the Commissioner shall be reported by a reporter retained by the Commissioner who shall charge a reporter's fee commensurate with the prevailing reporters' fees in the immediate area but in no event more than reporters' fees commensurate with those charged by the Kentucky Shorthand Reporter's Association. The reporter shall be paid by the parties at the conclusion of the taking of proof or as soon thereafter as possible based upon her estimate of the reporting fee. In the event of any overpayment the reporter shall refund that amount to the parties as per their ratio of payment to her.
In the event the matter before the Commissioner is cancelled for any reason by the parties after the reporter has appeared at the office of the Commissioner for the hearing, the reporter shall be allowed an appearance fee of Twenty-Five Dollars ($25.00).
D)  The Master Commissioner and the Deputy Commissioner, if any, shall be engaged in the practice of law in the Pike Circuit Court.
E)  The Master Commissioner shall hear all referred matters. In the event the Master Commissioner is unable to hear the matter for any reason or disqualifies, the matter shall be referred to the Deputy Commissioner.
F)  The Master Commissioner or Deputy Commissioner shall keep a permanent schedule or calendar of all matters referred to him and shall have all hearings scheduled at a hearing room at his office or at a location convenient to all parties.
G)  The Master Commissioner shall spend a minimum of twenty (20) hours per week in the performance of his duties as Commissioner.
Rule 17.  Effective Date.
Text
A)  These rules shall become effective in all criminal and civil cases filed or pending after approved by the General Term of the Pike Circuit Court and the Chief Justice of the Supreme Court of Kentucky at which time these rules shall supercede and rescind all earlier local rules.

Criminal Rules of the Pike Circuit Court
Rule 1.  Grand Juries.
Text
Grand Juries will be empaneled on the first Monday of March, the first Monday of June, the first Tuesday of September and the first Monday in November. The November grand jury shall meet during the week after a general election is held.
Rule 2.  Time.
Text
Unless otherwise indicated by these rules, the computation of any period of time prescribed by these rules shall be made in the manner prescribed by RCr 1.10(a).
Rule 3.  Returns on Warrants.
Text
The Sheriff shall make a return on each indictment warrant within 10 days unless the defendant does not reside in Pike County or has absconded.
Rule 4.  Jail Log.
Text
The pretrial officer shall maintain a daily log in two parts; pre-arraignment and post-arraignment prisoners. The pretrial officer shall review the logs and make distribution to the judges and others as required by the court.
Rule 5.  Arraignment.
Text
A)  Upon the return of an indictment by the Grand Jury, the Clerk shall issue a summons for the appearance of the defendant unless the Court has ordered that a warrant of arrest is to be issued. The Commonwealth Attorney's request for a warrant shall be in writing in a form suitable to be filed.
B)  For all indictments where a summons has been issued, the Court shall schedule an arraignment at a reasonable date and time following the return of the indictment.2  
2 2.  Usually the second or third Friday after the indictment is returned.The Clerk shall mail a copy of the order assigning the indictment for arraignment to the Commonwealth Attorney, and to the Defendant. If the Grand Jury charge was originally made in District Court, the Clerk shall also mail a copy of the order assigning the indictment for arraignment to his attorney of record in District Court and to the surety on his District Court bond.
C)  When a defendant is arrested on an indictment warrant he shall be arraigned without unreasonable delay.
D)  At arraignment, the judge shall assign the indictment for pre-trial or trial. The judge shall assign the indictment for a new date after each hearing or after a trial has been continued.
E)  Defense counsel at arraignment shall represent the defendant at all future proceedings unless and until written motion to withdraw is sustained by the Court. Upon withdrawal, former counsel shall forward a copy of all pleadings, motions, responses to discovery and other papers to succeeding counsel. If the court finds the defendant is without counsel and qualifies for appointment of counsel, the court shall direct the Office of Public Advocacy to represent him.
F)  An arraignment order shall be issued indicating the name of the defendant's attorney and any conditions or modifications of bail.
Rule 6.  Superseding Indictments.
Text
A superseding indictment is an indictment that replaces and dispenses with one previously returned.
A.  When a superseding indictment is being returned, the attorney for the Commonwealth shall attach a notice to the superseding indictment so indicating and identifying the indictment being replaced.
B.  The clerk shall file a copy of all papers from the former indictment in the file of the superseding indictment. All motions and orders regarding the former indictment shall apply to the superseding indictment except as stated in paragraphs C and E hereof. The superseding indictment shall be docketed in the same division as the former indictment.
C.  The bail bond posted in the former indictment shall apply to the superseding indictment unless the defendant is charged with an additional or greater offense.
D.  The court shall issue an order requiring the defendant and his attorney to appear for arraignment to enter a plea to the superseding indictment.
E.  A superseding indictment returned within seven days before the trial date of the former indictment shall be assigned a new trial date at arraignment.
Rule 7.  Pretrial Motions.
Text
A.  All pretrial motions and notices shall be filed in the clerk's office at least 20 days before trial or at such other time as the Court may provide by order. Additional time will not be granted except by leave of the court upon a showing of good cause pursuant to written motion of counsel stating with particularity the grounds therefor. Such motions will not be granted routinely.
B.  All pretrial motions shall be made in strict conformity with RCr 4.40, 4.42, 4.48, 8.12, 8.14, 8.16, 8.18, 8.20, 8.22, 8.26, 9.04, 9.12, 9.14, 9.16, and  9.26. All pretrial motions requesting an evidentiary hearing and motions to suppress under RCr 9.78 shall  allege the facts to be relied upon with particularity. All such motions shall be accompanied by any citations of authorities to be relied upon by counsel.
C.  Any party desiring to respond to such motions or citations of authorities shall do so promptly after the filing of such motion.
D.  Failure to comply with this rule shall constitute ground to overrule such motions.
E.  Oral argument upon such a motion shall be permitted only when an evidentiary hearing is held, unless the motion specifically requests oral argument and the court determines that the issues raised thereby merit oral argument.
F.  All-pending pre-trial motions shall be ruled upon no later than the date of the pre-trial conference; or if no pretrial conference is to be held in that particular case, all pending pre-trial motions shall be ruled upon no later than the Friday preceding the day of trial.
G.  The Commonwealth may erase the tape of the Grand Jury testimony regarding a particular case after the first date on which that case is called for trial (whether or not the trial is postponed) or after the attorneys for all defendants in that case have purchased and received a transcript of the testimony, whichever occurs first, unless the Court orders the tape preserved until a later date upon motion of a defendant for good cause shown.
Rule 8.  Pretrial Conferences.
Text
A.  In accordance with RCr 8.03, the court may order a case assigned for pretrial conference. The defendant and his attorney, the attorney for the Commonwealth who will try the case, and the prosecuting witness or victim (or his nearest surviving relative) shall appear. In accordance with Rule 7 hereof, all pretrial motions, notices, and responses thereto shall be filed before the conference. The Commonwealth shall file all statements of witnesses discoverable under RCr 7.26 at the pretrial conference.
B.  The attorney for the Commonwealth shall announce whether the Commonwealth is ready for trial during that term, and thereafter the attorney for the defendant shall announce whether the defendant is ready for trial during that term and whether the defendant desires to plea guilty. Upon both parties announcing ready, the Court shall assign the case for trial during that term. The announcement made at this time shall be binding on the parties on the date of trial, unless the attorney shows good cause and due diligence. Failure of the Sheriff to obtain service of a subpoena upon a material witness shall constitute good cause unless an affidavit is accepted by opposing counsel in accordance with RCr 9.04.
Rule 9.  Returns on Subpoenas.
Text
The Sheriff shall file a return on each subpoena or upon each witness list furnished by the Commonwealth Attorney to the clerk at least three calendar days before trial when the subpoena or witness list was delivered to the clerk at least nine calendar days before trial. When the subpoena or witness list was delivered to the clerk fewer than nine calendar days but at least five calendar days before trial, the Sheriff shall file the return at least one day before trial. In all other cases, returns shall be filed on the day of trial before the call of the docket unless the court grants leave for late filing.
Rule 10.  Plea Bargaining.
Text
Plea bargaining agreements will not be accepted by the court after the pretrial conference, or if no pretrial conference is held, within five calendar days of the date set for trial, unless good cause is shown. All such agreements shall be in writing signed by the defendant and his attorney and the attorney for the Commonwealth, and filed with the court.
Rule 11.  Trial Docket.
Text
The trial docket will be called at 9:00 A.M.
Rule 12.  Sentencing.
Text
When a defendant enters a plea of guilty or the jury returns a verdict of guilty, the court shall at that time assign the case for sentence hearing. Such hearing shall be held within 90 days after the plea or verdict. The probation officer shall complete the presentence investigation report at least five calendar days before the sentence hearing and notify the court, the attorney for the defendant, and the attorney for the Commonwealth when the report is completed. The probation officer shall immediately notify the court if circumstances prevent the timely completion of the report.
Rule 13.  Presentence Motions.
Text
A motion for new trial under RCr 10.02, a motion for judgment notwithstanding verdict under RCr 10.24, or a motion to withdraw a guilty plea under RCr 8.10 shall be made in conformity with Rule 7B hereof. A motion to withdraw a guilty plea shall be made at least seven days before the sentence hearing. Additional time for such a motion shall not be granted unless the defendant agrees to postpone the sentence hearing.
Rule 14.  Post-Conviction Bail.
Text
Bail pending sentencing or bail during the pendency of an appeal or a reduction thereof shall only be granted on motion by the attorney for the defendant upon notice to the attorney for the Commonwealth.
Rule 15.  Implementation of Appellate Decisions.
Text
A.  The clerk shall immediately notify the court when the record is returned by the clerk of an appellate and when the notice of finality regarding the appellate opinion is received.
B.  When the appeal is dismissed, when the conviction is affirmed and the appellate opinion becomes final, or when discretionary review or certiorari is denied, the clerk shall also prepare a bench warrant for the defendant's arrest for the court's signature and thereupon deliver it to the Sheriff.
C.  In the event of reversal by an appellate court, bail shall be permitted in accordance with RCr 4.54(3).
Rule 16.  Application of Civil Rules to Criminal Procedure.
Text
The Civil Rules of the Pike Circuit Court shall be applicable in criminal proceedings to the extent not superseded by or inconsistent with these Criminal Rules of the Pike Circuit Court.
Rule 17.  Citation of Rules.
Text
These rules may be cited as “PRCr” (P ike Circuit Court R ules of Cr iminal Procedure).
Rule 18.  Effective Date.
Text
These rules shall become effective in all criminal cases filed or pending in the Pike Circuit Court after approval by the judges thereof and by the Chief Justice of the Supreme Court of Kentucky as provided in RCr 13.02 and shall supercede all earlier local rules regarding criminal cases.
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Appendix A Twenty-Four Hour Accessibility to Protective Orders and Local  Joint Jurisdiction Protocol  35th Judicial Circuit and District  Pike County 
Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the Pike Circuit Court. Family Division (Pike Family Court). These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Pike Family Court Rules. All previous rules adopted by the Pike Family Court are hereby rescinded.
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Courts approval.
103.  Citation.
Text
These Rules shall be cited as PFRP (Pike Family Court Rules of Practice).
104.  Holidays.
Text
Holiday schedules may be obtained at the Pike Circuit Court Clerk's Office and the Pike Family Court Office.
Rule 2.  Court Scheduling / Motion Hour / Procedures for Filing.
201.  Regular Motion Hour Schedule.
Text
A.  The Pike Family Court does not utilize a Motion Hour per se. Counsel and pro se litigants who use Court Net will find that all motions are scheduled for Friday's at 1:00 p.m. This is not a scheduled hearing, NO ATTENDANCE IS REQUIRED. All motions filed in Pike Family Court by 12:00 pm on Wednesday shall be placed on the Court's weekly motion docket. The judge will rule on said motions by sustaining overruling or assigning for a status conference to determine how much time is needed for said hearing.
202.  Deadline for Serving and Filing Motions.
Text
A.  All motions filed pursuant to PFRP 201 (A) shall be filed and clocked no later than 12:00 pm on Wednesday with copies to be either mailed, hand delivered or sent by electronic transmission (CR 5.02). All motions filed after 12:00 pm shall be placed on the following week's motion hour.
203.  Emergency Motions.
Text
A.  All motions requiring emergency action by the Court shall be filed as detailed in PFRP 201 (A). In addition, a copy of said motion shall be delivered to the Pike Family Court Judge's office for review. Attached to said motion shall be two orders: (1) granting said motion and scheduling for hearing; and, (2) denying said motion and scheduling for hearing.
Rule 3.  Adoptions /Termination of Parental Rights.
301.  Temporary Custody Order
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not opened to inspection by persons other than the parties to such proceedings and their counsel.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.  Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 35th Judicial Circuit and District, consisting of Pike County, Kentucky, is attached in Appendix A and incorporated by reference as if set out fully herein.
402.  Procedures for Filing and Obtaining Emergency Protective Orders.
Text
A verified petition for a Domestic Violence Order (OVO) and Ex Parte Emergency Protective Order (EPO) shall be filed at the Pike Circuit Court Clerk's office located in the Hall of Justice, 89 Division Street, Pikeville, Kentucky. The clerk's office is open from 8:00 a.m. – 4:00 p.m. Monday through Friday exclusive of holidays. After hours and on holidays the domestic violence forms may be obtained from the following: (1) any law enforcement agency in Pike County; and, (2) Trial Commissioner.
403.  Violation of Domestic Violence Orders.
Text
Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders may be referred to the Pike District Court for possible prosecution, or the Pike Family Court for a contempt hearing. The option of which remedy to seek will be at the discretion of the Petitioner.
404.  Hearings.
Text
Cases shall be scheduled within fourteen days of filing. If parties require more than fifteen minutes to present their evidence the Court may assign the parties to the end of the docket or the parties may request the hearing be scheduled for a later date with more time allotted for the hearing.
Rule 5.  Paternity.
501.  Motion Practice.
Text
Motions for default judgments for failure 10 plead or otherwise defend, as provided by the Rules of Civil Procedure, shall not be noticed for a hearing before the Court but shall be filed with the Court and stand submitted upon filing. If the court determines a hearing is necessary under CR 55.0 I, a hearing date will be assigned.
502.  Guardian Ad Litem/Military Attorney appointed for actions filed pursuant to KRS 406.
Text
1.  In order to be appointed as Guardian Ad Litem any licensed attorney in good standing with the Kentucky Bar Association may apply. The appointment is to be made and compensation paid according to the statute, case law, or civil rule authorizing the appointment.
2.  Motions for compensation shall be accompanied by an affidavit indicating:
 	a.  The statutory basis for appointment;
 	b.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	c.  That the action or proceedings have been concluded.
3.  Guardians Ad Litem appointed to represent unmarried infants, persons of unsound mind, or adult prisoners shall notify the respondent of his/her appointment as a Guardian Ad Litem, inform the respondent of the nature of the proceeding and of the respondent's right to have genetic testing conducted.
503.  Redocketing Fee.
Text
A.  Pursuant to FCRPP [4(1), a $50.00 redocketing fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is bought in forma pauperis.
504.  Permission to Review and Copy Paternity Case Files.
Text
Upon receipt of the Pike Circuit Court Clerk's Office of an attorney's statement seeking permission to review and copy a paternity case file, OR upon the receipt by the Pike Circuit Clerk's Office of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to representation in that action of a party thereto , the Clerk's office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege.
505.  Access to Paternity Cases for Attorneys and Guardians Ad. Litem Representing Incarcerated Parents.
Text
The Pike Circuit Court Clerk's Office shall allow attorneys and Guardians Ad Litems who are representing incarcerated parents in paternity cases to have access to the records of those actions.
Rule 6.  Dependency, Neglect, and Abuse.
601.  Petition.
Text
A.  All petitions shall be filed in accordance with FCRPP 20. The petition shall be submitted to the Family Court Judge for determination of legal sufficiency. If the Family Court Judge is unavailable the petition shall be presented to a district for review. If after review, the judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the petition shall be dismissed. If the petition is approved, the judge shall initial the petition for filing. A copy shall be distributed to the assistant county attorney assigned to prosecute dependency actions and the original shall be filed with the Office of the Pike Circuit Court Clerk.
B.  Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction: and
 	2.  Full information concerning the child's parents and their addressees). The petitioner shall make diligent efforts to locate the child's parents including but not limited to, initiating contact with the Child Support Division of the Pike County Attorney's Office.
602.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision.
Text
The judge may permit the Temporary Removal Hearing or the adjudicatory hearing lo go forward when the non-custodial parent has not been served in accordance with FCRPP 18.1 if it is established on the record that petitioner has made diligent efforts to serve all other parties including initialing contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
603.  Time for Temporary Removal Hearing.
Text
The Temporary Removal Hearing shall be held according to the following guidelines:
 	A.  The Temporary Removal Hearing shall be scheduled on the dependency docket within 72 hours excluding holidays and weekends, of the issuance of an ECO. If the dependency docket will not be held within 72 hours, the Temporary Removal Hearing will be scheduled for the divisions emergency docket within 72 hours of the issuance of the ECO. Such hearing should be scheduled toward the end of the 72 hours to allow time for service to be attempted.
 	B.  The Temporary Removal Hearing shall be held no earlier than the day following the filing of the petition to allow time for service to be attempted.
604.  Guardians Ad Litem and Parent Attorneys.
Text
The Court shall assign a Guardians Ad Litem to each case when the petition is filed, in order to facilitate consistent, high-quality advocacy representation of all parties. Counsel for the person exercising custodial control shall be appointed at the temporary removal hearing.
605.  Duty of Guardian Ad Litem and Parent Attorney to Continue.
Text
After a Guardian Ad Litem or parent attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, abuse, or termination of parental rights and adoption proceedings. All parties shall be served with notice of an attorney's request to withdraw.
606.  Records and Transcripts.
Text
A videotaped record of all proceedings shall be kept and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
607.  Dispositional Hearing.
Text
At the dispositional hearing CHFS shall provide the court with the information required pursuant to FCRPP 28 by completing form DNA 12. In addition, if the siblings have been separated, CHFS shall explain the reasons for the separation.
Rule 7.  Domestic Relations Practice.
701.  Required Case Information.
Text
A.  Case Data Information sheet shall be filed with the petition (Form AOC-FC-3).
B.  Preliminary Verified Disclosure Statements (Form AOC-238) shall be filed seven (7) days before the Case Management hearing by each party.
702.  Divorce Education Program.
Text
A.  In accordance with FCRPP 6(4), families involved in a divorce proceeding where there are minor children may  be ordered to participate in a divorce education program a/k/a Families in Transition (FIT).
B.  Parties may request waiver of attendance in the divorce education program a/k/a Families in Transition (FIT) by filing a verified Motion stating grounds lor said waiver.
703.  Mediation.
Text
A.  Mediation 
If mediation is agreed to by the parties and ordered by the court pursuant to FCRPP 2 (6), the parties shall engage in said mediation unless the exceptions provided under KRS 403.036 apply.
B.  Requirements for Property Mediation 
The parties shall exchange and provide to the mediator, in no less than five (5) working days prior to the mediation conference the following:
 		1.  Supplement to financial disclosure statement regarding any material change:
 		2.  A short statement including definition of the issue to be addressed by the mediator and a brief narrative statement of any special problems affecting the case (e.g. closely held corporation, medical problems of any family member, etc.).
 		 	a.  Copies of all documents supporting valuation of assets;
 		 	b.  Copies of all documents verifying monthly payments and outstanding balances on all debts; and,
 		 	c.  All information and copies of all documents requested by the mediator prior to the mediation conference.
C.  Adjournment 
The mediator may suspend or terminate mediation whenever, in the opinion of the mediator, the matter is not appropriate for further mediation or at the request of either party.
D.  Counsel 
The parties shall attend the mediation conference and shall appear promptly at the time and location for the scheduled mediation conference. The attorneys for each party may attend and participate, subject to the defined roles of the mediator and shall at all times be permitted to privately communicate with their respective clients.
E.  Compensation of Mediator 
The mediator shall be compensated at the rate agreed upon by the mediator and the parties.
Completion of Mediation 
 	1.  At the conclusion or mediation, the mediator shall report without comment to the Court and the Pike Family Court Office as 10 the outcome or the mediation, (i.e. a full agreement partial agreement or mediation terminated). A termination or non-agreement shall be without prejudice to either party.
 		a.  Handwritten or recorded mediation agreements must be typed and signed by all parties and their counsel, if any, within ten (10) working days.
 	2.  The Court shall retain final authority to accept, modify, or reject an agreement.
 	3.  The parties shall have the affirmative duty 10 contact the court's secretary and remand any pending hearings concerning resolved issues.
F.  Confidentiality 
 	1.  Mediation proceedings shall be held in private and all communications, verbal or written, made in the proceedings shall be confidential. The same protection shall be given to communications between the parties in the presence of the mediator, and to all communications, verbal or written, with the Pike Family Court Office or designee. The only exception to this Rule is that the mediator shall be responsible for reporting abuse according to KRS 209.030. KRS 209A.030 and KRS 620.030.
 	2.  All conduct and communications made during a mediation conference shall be treated as settlement negotiations and shall be governed by K.R.E. 408.
 	3.  Mediators shall not be subpoenaed regarding the disclosure of any mailer discussed during the mediation which is considered confidential. This privilege and immunity resides with the mediator and may not be waived by the parties.
Rule 8.  Status Offenses.
Text
There arc no local rules pertaining to Status Offense cases. See FCRPP 37 through 44 for uniform statewide rules.
Rule 9.  Miscellaneous.
901.  Identification of Counselor Party Required.
Text
Every pleading motion and any other paper filed in the record by counselor party shall contain the case number, typed or printed name, address, telephone number and email address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
902.  Protection of Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers arc required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders or the court. As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth or financial account number.
B.  Pleadings documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by PFRP 504 and by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
903.  Notice of Submission.
Text
In accordance with SCR 1.05(8), when any action stands submitted for final adjudication, counsel or unrepresented parties shall file an AOC Form 280 with the Judge. Family Court Clerk and Administrative Office of the Courts.
904.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 17, the Pike County Circuit Court Clerk's Office shall not release any Pike Family Division video in-chamber interviews with children without a specific written order of the Family Court Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child and specific purpose for the request.
905.  Requests for Confidential Video Records.
Text
The Pike County Circuit Court Clerk's office shall not release any copies of Pike Family Court confidential video records, except for Paternity actions, without a specific written order from the presiding Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian Ad Litem, if any and set forth the purpose for the request.
Appendix A
Twenty-Four Hour Accessibility to Protective Orders and Local  Joint Jurisdiction Protocol  35th Judicial Circuit and District  Pike County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOS) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Circuit Judges; District Judges; Trial Commissioners; Circuit Court Clerk and Deputy Circuit Court Clerks; Pike County Advocacy and Support Staff. Should the petitioner be unable to come to the courthouse during regular business hours, then any Law Enforcement officer may administer the oath and submit the petition to the court.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Circuit Judges; District Judges; Trial Commissioner; Circuit Court Clerk and Deputy Circuit Court Clerks; Pike County Advocacy and Support Staff; and any Law Enforcement Officer may administer the oath and submit the petition to the Court.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
Trial Commissioner; Circuit Judge (Family Division); District Judges; and Circuit Judges, (General Jurisdiction).
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
Trial Commissioner; Circuit Judge (Family Division); District Judges; and Circuit Judges (General Jurisdiction).
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under these chapters is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign domestic violence and interpersonal protective order cases to the Pike Family Court.
 		D.  The schedule for hearings on protective orders is as follows: 
Mondays at 1:00 p.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact: 
The Pike County Attorney.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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Local Rules of Court Governing Civil Cases
Text
The following procedures will be implemented and enforced in all civil cases in the Knott and Magoffin Circuit Courts.
Rule 1.  Motion Practice.
Text
1.01.  RULE DAY. With the exception of legal holidays and unless otherwise ordered by the Court, motion hour shall be held on the First and Third Thursdays of each month in Magoffin County and the Second and Fourth Thursdays of each month in Knott County commencing at the hour of 10:00 A.M. The Court shall first call the entire motion docket, at which time, counsel shall advise the Court as to whether a pending motion requires an oral argument or evidentiary hearing. Those motions requiring neither oral argument nor evidentiary hearing shall be ruled upon during the first call. Thereafter, the docket shall be recalled for those cases requiring oral arguments or evidentiary hearings.
1.02.  MISCELLANEOUS MOTIONS.
 	(A)  Motions to dismiss, for judgment on the pleadings and for summary judgment, shall not be noticed for a hearing but shall be filed with a memorandum of authority. An opposing party shall have ten (10) days from the certification date on the motion in which to respond. No reply shall be allowed without leave of the Court or agreement of all parties. Prior to notice of submission counsel may request oral argument by motion. Counsel shall then issue a Notice of Submission of Case for Final Adjudication at which time the case shall stand submitted.
 	(B)  Failure to file memorandum of authorities by either party may be grounds for granting or denying the motion.
1.03.  TIME OF FILING.
Except in extraordinary cases upon good cause shown, only those motions which have been filed with the Knott or Magoffin Circuit Clerk and opposing counsel on or before the close of business hours on Monday preceding the Thursday Rule Day shall be heard. All motions filed thereafter shall be passed to the next following scheduled Rule Day of the Court. Any response to properly filed motions must be filed with the Knott or Magoffin Circuit Clerk and delivered to opposing counsel at least twenty-four (24) hours before the time said motion is scheduled for a hearing.
1.04.  PLACE OF HEARINGS.
All motions and other hearings in the cases of this Court shall be heard or held in the Circuit Courtroom, located in the county in which the case is pending, except in cases requiring immediate, extraordinary relief or in other cases for good cause demonstrated through appropriate affidavits, hearings may either be held at Hindman, Kentucky; Salyersville, Kentucky, or such other places as the Court may direct.
Rule 2.  Trial Practice.
Text
2.01.  TRIALS/PRE-TRIALS.
A party desiring assignment of a civil trial date shall file a motion for pre-trial conference or trial date. All attorneys shall comply with the Court's standing order assigning for pre trial conference. All pre-trial conferences shall be scheduled by the Court.
2.02.  DEPOSITIONS.
Ordinarily, notice mailed fourteen (14) days in advance of a deposition date shall be deemed sufficient notice while notice mailed to opposing counsel less than fourteen (14) days prior to the deposition date shall be insufficient notice. Counsel are encouraged to contact opposing counsel when scheduling depositions to resolve conflicts and to avoid the necessity of rescheduling.
2.03.  REPORT OF PROCEEDINGS.
All Rule Days, hearings and trials shall be reported by the Official Court Reporter, unless otherwise ordered by the Court. The Official Court Reporter shall be present on all Rule Days, hearings dates and trial dates.
2.04.  EQUITY CASES AND OTHER NON-JURY CASES.
All equity matters and other cases wherein a jury trial is either not required or requested, other than matters of child custody, adoption and termination of parental rights, may be tried by deposition.
 	(A)  The Plaintiff shall complete the taking of his/her evidence by deposition within sixty (60) days of the date the last of the Defendants has filed an answer or other responsive pleading, or is otherwise before the Court. Following the taking of Plaintiff's proof, the Defendant shall have sixty (60) days to take evidence by deposition. Thereafter, the Plaintiff shall complete rebuttal evidence in fifteen (15) days. The parties may submit proposed findings of fact, conclusions of law and briefs within the ten (10) day period following the completion of evidence and before submission. The Court may enlarge the time limits set forth above upon motion and good cause shown.
 	(B)  Upon the expiration of the time for the taking of proof, the action shall be submitted to the Court upon motion by either party.
2.05.  INTERROGATORIES AND REQUESTS FOR ADMISSIONS.
The party answering Interrogatories and/or Requests for Admissions shall state the question presented immediately preceding the answer thereto. Both the question and answer shall appear in the responsive pleading.
Rule 3.  Jury Selection and Management.
Text
3.01.  JURORS.
Jurors shall be selected in accordance with Part II, Section 3, of the Administrative Procedures of the Court of Justice. The chief circuit judge or his designee shall request a list of names of prospective jurors from the computer in the Administrative Office of the Courts, containing a list of county registered voters and persons over the age of eighteen (18) holding valid drivers' licenses which were issued in the county. The chief circuit judge or his designee shall request such a list on an annual or more frequent basis, as needed.
3.02.  BADGES.
All jurors shall be furnished with badges to identify them as such. These badges shall be worn at all times that jurors are engaged in jury service.
3.03.  SEATING.
Sections of the courtroom seating shall be marked “Jurors Only” and shall be used by all jurors and members of the jury panel.
Rule 4.  Mediation.
Text
4.01.  CASES FOR MEDIATION.
The Circuit Judge may refer any civil case to mediation except a habeas corpus case or election contest.
4.02.  MEDIATION REFERRALS.
The Circuit Judge may, by appropriate order, refer a case to mediation with the consent of the parties. Cases shall be referred to a Court approved mediator, preferably one which is an attorney with trial experience.
4.03.  DISCOVERY.
Referral of a case to mediation shall not operate as a stay of discovery proceedings unless otherwise ordered by the Court or agreed to in writing by the parties.
4.04.  CONFIDENTIALITY.
Except as otherwise provided by these rules or ordered by the Court for good cause shown, all mediation documentation and mediation communications are confidential and shall not be disclosed. They are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding. No part of the mediation proceedings shall be considered a part of the public record.
4.05.  REPORTING.
If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case. If some, but not all, of the issues in the case are settled during mediation or if agreements are reached to limit discovery, or on any other matter, the parties shall submit a joint statement to the Court enumerating the issues that have been resolved and the issues that remain for trial.
Rule 5.  Domestic Relations.
Text
There is hereby created the Office of Domestic Relations Commissioner of the Knott and Magoffin Circuit Courts. The Domestic Relations Commissioner shall hear all contested and uncontested matters arising from actions for the dissolution of marriages, child custody, support and maintenance. All of these cases shall be governed by the Order which establishes procedures for Domestic Relations Cases.

Local Rules of Court Governing Criminal Cases
Text
The following procedures will be implemented and strictly enforced in all criminal cases in the Knott and Magoffin Circuit Courts:
 	1.  In cases in which an indictment has been returned and the Court has jurisdiction over the person of the Defendant (Defendant is either in jail or on bond or other pre-trial release established by action of the District or Circuit Court):
 		(A)  An order or notice of the date, not later than thirty (30) days after the indictment is returned, except for extraordinary cause, upon which the Defendant will be arraigned in Circuit Court, will be issued and sent by the Clerk to counsel of record for the Defendant. It will be defense counsel's responsibility to notify his or her client of the arraignment date and to inform the Defendant that he or she must attend, with counsel, on the arraignment date. If the Defendant fails to appear on the scheduled arraignment date, a bench warrant will be issued and the bond or other pre-trial release will be revoked, subject to review at a subsequent hearing on bail.
 		(B)  At the arraignment, the Defendant shall be served with a copy of the indictment and, unless waived, formally arraigned thereon. If there are any issues pertaining to pre-trial release or bail, those matters will be discussed and appropriate action taken.
 		(C)  No later than twenty (20) days after the arraignment, counsel for the Commonwealth and counsel for the Defendant shall confer. Plea negotiations will be discussed. Upon request, counsel for the Commonwealth shall:
 		 	(i)  Permit Defendant's attorney to inspect and copy any written or recorded statements or confessions made by the Defendant, or copies thereof, within the possession, custody or control of the Commonwealth (including police departments or other agencies), the existence of which is known, or by the exercise of due diligence may become known, to the attorney for the Commonwealth.
 		 	(ii)  Permit Defendant's attorney to inspect and copy any relevant results or reports of physical or mental examination, and of any scientific tests or experiments made in connection with the case or copies thereof, within the possession, custody or control of the Commonwealth (including police departments or other agencies), the existence of which is known, or by the exercise of due diligence may become known, to the attorney for the Commonwealth.
 		 	(iii)  Permit Defendant's attorney to inspect and copy any recorded testimony given in his or her case before the Grand Jury.
 		 	(iv)  Permit Defendant's attorney to inspect and copy or photograph any relevant books, papers, documents, tangible objects, buildings or places within the possession, custody or control of the Commonwealth (including police departments or other agencies), the existence of which is known, or by the exercise of due diligence may become known, to the attorney for the Commonwealth.
 		 	(v)  Permit Defendant's attorney to inspect and copy any and all information indicating Defendant's prior criminal record.
 		 	(vi)  Permit Defendant's attorney to inspect, copy or photograph any evidence favorable to the Defendant.
 		 	(vii)  Permit Defendant's attorney to inspect and copy or photograph any other materials or evidence disclosure of which is required by the Kentucky Rules of Criminal Procedure or any law of the Commonwealth of Kentucky.
 		 	(viii)  Permit Defendant's attorney to inspect and copy or photograph any other materials or evidence disclosed by agreement of the parties. The Commonwealth is encouraged to continue its “open file policy” regarding discovery.
 		(D)  Any duty of disclosure and discovery set forth in this order is a continuing one and the attorney for the Commonwealth shall promptly produce any additional information gained by the Commonwealth.
 		(E)  The Court will set a pre-trial conference date not less than sixty (60) days after the indictment is returned. Counsel shall have their schedules available at the arraignment so that conflicts may be avoided in setting the pre-trial conference date.
 		(F)  Counsel for the Commonwealth and counsel for the Defendant shall meet and confer no less than fifteen (15) days prior to the pre-trial conference for the purpose of discussing matters that will be handled at the pre-trial conference. At the pre-trial conference, the parties shall be prepared to take up the following matters:
 		 	(i)  Pending and anticipated motions. Defensive motions shall be filed in writing and served upon counsel for the Commonwealth within the time set at the arraignment/pre-trial conference and the Commonwealth shall file its written response thereto within the time established at the arraignment/pre-trial conference.
 		 	(ii)  Identification and authentication of documents, physical evidence, and demonstrative evidence.
 		 	(iii)  Need for evidentiary hearings and the scheduling thereof.
 		 	(iv)  Rulings on evidentiary matters.
 		 	(v)  Rulings, where possible, on any other issues or problems that counsel anticipate will arise at trial.
 		 	(vi)  Status of discovery; anticipated length of trial; and a date the case will be set for trial.
 		 	(vii)  Counsel will also be prepared to argue and dispose of all pending motions at the pre-trial conference and to disclose the nature of all other anticipated motions. Orders will be issued at the pre-trial conference for preparation, briefing; and argument of all other proposed motions.
 		(G)  At the pre-trial conference, the Court will set the case for trial on a date certain. Counsel are to come with their, schedules so that conflicts may be avoided. Once set for trial, cases will not be continued except for good cause shown in extraordinary circumstances. Counsel shall bring their schedules to the pre-trial conference so that conflicts may be avoided in setting dates for evidentiary hearings and hearings on motions.
 		(H)  Unless relieved by Order of the Court, any attorney who has entered an appearance for the Defendant will be present and will represent the Defendant at trial. Motions for substitution of counsel will not be granted unless made sufficiently in advance of trial to permit successor counsel to be prepared and ready for trial on the date set at the pre-trial conference.
 		(I)  All discovery will be completed no later than thirty (30) days before trial. In the event there are any disputes concerning discovery, motions relating thereto will be filed no later than twenty-five (25) days before trial and, if necessary, the Court will schedule hearings on those motions as expeditiously as practicable.
 		(J)  Reciprocal Discovery. The Defendant will be bound by all rules of discovery that are binding on the Commonwealth. The Defendant shall provide this discovery in the same time and manner as the Commonwealth as set forth in these Rules.
 		(K)  Open File Policy The Commonwealth shall provide discovery under the open file policy. Under the open file policy the Commonwealth will not be required to answer formal discovery requests filed by the Defendant including, but not limited to, Bill of Particulars, Request for Production of Documents and Request for Grand Jury Proceedings. If the Defendant does not wish to proceed under the open file policy, then the Commonwealth will answer all discovery motions as ordered by the Court; the Commonwealth will not have to provide open file discovery to any Defendant who proceeds under the formal discovery process, but will only provide such discovery as ordered by the Court.
 		(L)  Continuances. No continuances will be granted except for exceptional and good cause shown. The following, however, will not  be grounds for continuing any trial:
 		 	(i)  Failure of a Police Officer and/or victim to sign an affidavit requesting that the case be dismissed.
 		 	(ii)  That the Defendant is in the process of making restitution, but has not completed payment.
 		 	(iii)  Failure of the parties to complete discovery or comply with discovery orders, unless, by motion made no later than twenty-five (25) days before trial, in conformity with sub-part 9 of this Rule. Failure of the Commonwealth to comply with standing orders pertaining to discovery or any order issued upon motion may result in dismissal of the indictment.
 		 	(iv)  That any attorney who has entered an appearance on behalf of a Defendant desires to be relieved of responsibility for further representation of the Defendant. Once an attorney has entered his or her appearance as counsel for the Defendant, that attorney will be expected to try the case on the date scheduled, unless by motion and order of the Court issued sufficiently in advance of the trial date, successor counsel has been substituted in sufficient time to be prepared to try the case on the date scheduled.
 	2.  In cases in which an indictment has been issued, but the Court does not have jurisdiction over the person of the Defendant, (Defendant is neither in jail nor on bond or other pre-trial release established by action of the District or Circuit Court), the following procedures will be followed:
 		(A)  The Court will issue a warrant for the Defendant's arrest and schedule an arraignment date within thirty (30) days to permit the Commonwealth time to serve the warrant. When the warrant is served, the Defendant will be arraigned no later than at the next regular motion hour. Thereafter, the case will proceed as specified in Part A of this Rule.
 		(B)  If the warrant has not been served within thirty (30) days, the Clerk will place the matter on the Court's docket at the next regular motion hour for review. If, at that time, the attorney for the Commonwealth reports that it is likely that service will be effected upon the Defendant if additional time is allowed, the Court will grant an additional continuance of up to thirty (30) additional days. A longer period may be granted within the discretion of the Court in exceptional circumstances. If, within the period the matter has been continued, the Defendant has been served, he or she will be arraigned no later than the next regular motion hour and, thereafter, the case will proceed as prescribed in Section A of this Rule.
 		(C)  If, within the period(s) of the continuances provided for in Section B(2) of this Rule, the Defendant is not served, the Defendant will be declared a Fugitive and the case will be removed from the Court's docket. In that event, the Clerk will so notify the Administrative Office of the Courts (AOC) by mailing the appropriate form, that the case has been removed from the Court's active docket. If, thereafter, the Defendant is apprehended, the matter will be re-docketed, the Defendant will be arraigned no later than the next regular motion hour, and the case will proceed as prescribed in Section 1(A) of this Rule.
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Preamble
Text
The rules of the Knott District Court shall be implemented in an effort to provide a cohesive court system which promotes fairness and efficiency to all that come before the Court. The Court is mindful of the increasing number of case filed annually and as such these rules, where possible shall make for an expedited Court system.
The Court is not unmindful that non-local Attorneys are not familiar with the rules of this Court. Non-local attorneys should become cognizant of these rules and the significance thereof. These rules address the manner in which attorneys should conduct themselves as well as a proper dress code.
The District Courts have more direct contact with the general public than any other court. Therefore, it is the desire of this Court to conduct its business in a dignified manner and earn the respect of the community.
Attorneys should remember that jury service is the only direct participation that most citizens have in their government and they serve for very little compensation. This Court will frown on unnecessarily inconveniencing jurors and will look upon last minute plea bargaining agreements and last minute continuances with disfavor.
The purpose of these rules is to make for more orderly and uniform functioning of public justice.
`
Rules of Practice
Rule 1.  Citation of Rules.
Text
These rules may be cited as “RKDC” or “Rules of Knott District Court”, and shall be applicable to all cases for which the rules of procedure apply.
Rule 2.  Effective Date and Application of Rules.
Text
These rules are adopted pursuant to SCR 1.040(3) and RCr. 13.02 and other applicable law and shall apply to all cases filed, commenced or pending after the date hereof and certification and approval of the Supreme Court of Kentucky. These rules shall govern all cases for which the rules of civil and criminal procedure shall apply to the District Courts. These rules shall be effective January 1, 1996, provided they have been approved by the Supreme Court of Kentucky as required by SCR 1.040(3).
Rule 3.  Additions and Amendments.
Text
These rules may be added to, amended or rescinded as the Court deems necessary in the interest of justice. All former rules, orders and memoranda in conflict herewith are repealed as of the effective date hereof.
Rule 4.  Divisions.
Text
The Knott District Court shall operate in one (1) divisions, namely, Division I. Said division shall have jurisdiction of all civil actions in which the amount in controversy does not exceed the statutory amount, exclusive of interest and costs; misdemeanors; violations; local ordinances; uncontested probate; juvenile matters; small claims in which the amount in controversy does not exceed the statutory amount, exclusive of interest and costs; and other matters as set out by statute.
Rule 5.  Court Sessions.
Text
(a)  Civil and Small Claims: All regular sessions will be held at 9:00 A.M. on the 3rd Thursday of each month in Courtroom B of the Knott County Court House.
(b)  Probate: Probate matters (including mental and physical health, guardianships, name changes) shall be heard on the 2nd, 3rd, and 4th Thursday of each month at the Hour of 9:00 A.M. in Court Room B of the Knott County Court House. All emergency appointments shall be heard on the earliest possible date and time.
(c)  Juvenile: All regular sessions will be held at 9:00 A.M. on the 2nd and 4th Thursday of each month in Court Room B of the Knott County Court House. Emergency situation shall be given preference over all other cases and shall be heard on the earliest possible date and time.
(d)  Criminal and Traffic (misdemeanors, including violations of county or city ordinances or codes, and examining trials): All regular sessions will be held at 9:00 A.M. each Tuesday of each week in Court Room B located in the Knott County Court House.
The traffic docket will be called at 9: 00 A.M., with re-calls at 9:30 A.M., followed immediately by the regular criminal docket. Hearings will be set at the discretion of the presiding Judge.
Rule 6.  Unilateral Communication With Judge.
Text
Unilateral communication with a Judge about the merits of a pending case by attorneys, litigants, and law enforcement personnel is prohibited, except in these cases where legitimate ex parte application is permitted Attorneys shall explain this rule to their clients and will direct them to refrain from communicating in any manner with the Judge concerning pending or prospective litigation. No attorney shall deliver to the Judge any letter, memorandum, or brief in any pending case without concurrently delivering a copy to opposing counsel.
Rule 7.  Assignment of Criminal and Traffic Cases.
Text
(A)  Traffic offenders with a pre-payable and/or a mandatory court appearance shall be cited to appear in Courtroom No. B fourteen (14) days from the date of the offense. Should no traffic court be scheduled on the fourteenth (14th) day, the offender shall be cited to appear on the next nearest traffic court date following the fourteenth (14th) day. Traffic offenders who are arrested and do not make bond, and/or persons charged with a crime shall appear before the first available and traffic court session following their incarceration, arrest or service of summons.
(b)  A criminal and/or traffic case may be adjudicated upon the first appearance of the alleged offender. If a criminal or traffic case is not adjudicated upon the first appearance, the alleged offender shall be advised by the Court of the date and time of his next court appearance and the nature of the proceedings which will occur at that time.
c)  If appropriate, and in the sound discretion of the Court, counsel may be appointed for an alleged of fender at the first court appearance.
Rule 8.  Pretrial Release.
Text
(a)  All persons arrested and who are released on bond shall appear at the next nearest Criminal and Traffic Court in session and within one (1) week from the date of their arrest.
(b)  The bond of any person not being released prior to his/her first court appearance in the Criminal and Traffic Division shall be determined by the Judge presiding at that first court appearance.
Rule 9.  Pre-Trial Conferences.
Text
Pre-trial conferences shall be held as a matter of course in all jury and court causes and upon motion or on the Court's own motion, in all other causes. At a pre-trial conference, any cause may be assigned, or re-assigned, to a definite date for trial. In a pre-trial order, the Court may require each party to submit a trial brief consisting of a short memorandum of his/her view of the facts and law on which he/she will rely, and may fix the time for filing such briefs.
Rule 16. [9.5.]  Varying Trial Periods.
Text
(a)  A Judge of this Court, may vary, discontinue, or extend any trial period whenever the business of this court requires, unless otherwise provided by law or these rules.
(b)  The date and time of all jury trials and other lengthy hearings shall be placed on a master calendar and maintained by the Clerk.
Rule 10.  Motion Days.
Text
(a)  All motions will be regularly heard and disposed of in all case on such dates as set out previously in these rules or at such times, in the discretion of the judge, which will best serve the convenient dispatch of Court business.
(b)  All motions and responses filed in the Knott District Court shall be accompanied by a tendered order for the Judge's consideration, together with a sufficient number of copies to permit the Clerk to complete with a sufficient number of copies to permit the Clerk to complete service thereof when required.
(c)  Written motions, other than those that may be heard ex parte, and notice of the hearing thereof shall be served at least three (3) days before the time specified for the hearing, unless a different period is fixed by the Rules of Civil Procedure, any applicable statute, or by court order.
(d)  The Court, in its discretion, may hear and determine any motion or any other matter before it at any time, in accordance with the Rules of Civil Procedure unless forbidden by law or said rules.
Rule 11.  Entry of Orders and Judgments.
Text
(a)  In all civil cases, whenever any ruling is made, verdict rendered, or judgment rendered, an order or judgment in conformity therewith shall be prepared by counsel for the successful party, shall be attested by counsel for all parties thereto as in conformity to the ruling or judgment, and shall be presented to the Court. If the party against whom the order or judgment is entered is not represented by counsel, that fact shall be endorsed thereon.
(b)  When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. Counsel preparing the order or judgment shall also deliver to the Clerk a sufficient number of copies thereof together with properly addressed envelopes to permit the Clerk to complete service thereof when required by CR 77.04. Counsel may waive in writing service of any order or judgment, and notice of entry.
Rule 12.  Answers to Interrogatories or Requests for Admissions.
Text
(a)  When answering interrogatories or requests for admissions or in filing objections thereto, the replying party shall, as a part of his answer or objection and immediately preceding the same, set forth the question or the request made with respect to which such answer or objection is given.
(b)  The original interrogatories shall not be filed with the Court.
Rule 13.  Appearances and Substitutions (Civil Cases).
Text
(a)  Whenever a party has appeared by counsel in a civil matter he may not thereafter appear by different counsel in his/her behalf, unless an order of substitution shall first have been made by the Court. Until this is done, the authority of counsel of record shall continue for all proper purposes.
(b)  When an attorney of record in a civil matter wishes to cease representation of a party, he/she shall file a motion therefor and give adequate notice to his/her client and opposing counsel. It shall be his/her responsibility to see that the client receives such notice, and he/she must be prepared to present proof of this fact at the hearing. If the motion is sustained, a copy of the order shall be served on the client and all attorneys of record by the withdrawing attorney.
Rule 14.  Trial Continuances.
Text
(a)  Any motion or application for a continuance of a jury or court trial shall, except for good cause shown, shall be made at least five (5) days before the trial and shall be accompanied by a statement of grounds in support thereof. If one of the grounds stated is the absence of a material witness, the movant shall file an affidavit stating with particularity the testimony to which the movant believes the witness would testify if present.
(b)  If the defendant in a criminal case moves for a continuance, he/she shall file with the motion a sworn statement to the effect that he/she understands the nature of the motion and grounds therefor.
Rule 15.  Tendering of Jury Instructions Prior to Trial.
Text
All exhibits, not required to be maintained or disposed of by Statute, filed in the Knott District Court shall be withdrawn by the party so filing within thirty (30) days after appeal time in the case has elapsed, and upon the party's failure to do so, the Clerk is directed to remove and destroy said exhibits.
Rule 15. [15.5.]  Exhibits.
Text
In both civil and criminal cases all parties shall tender to the Court proposed jury instructions at least two (2) days in advance of the trial date. In computing the two (2) day requirement under this rule the date of the trial should be excluded as well as Saturdays, Sundays and legal holidays.
Rule 16.  Ex Parte Application.
Text
All Applications for Ex Parte Orders shall be heard in open court or chambers, in the discretion of the Court. Attorneys making such application shall inform the Clerk-Recorder of the division in which the matter is pending of the style and number of the cause, the nature of the application, and the names of each attorney in such cause.
Rule 17.  Courtroom Decorum.
Text
(a)  Attorneys, litigants, and all court personnel, will observe the customary and traditional courtesies, decorum and dress.
(b)  Attorneys, litigants, and all court personnel, shall rise when the Judge enters the courtroom and when addressing or being addressed by the Judge.
(c)  Attorneys, litigants, and all court personnel, shall refrain from carrying on conversations among themselves or with others or read newspapers or magazines in the courtroom when court is in session. No one will smoke or bring food or drink into the courtroom.
Rule 16. [17.1.]  Punctuality, Expedition and Settlement.
Text
(a)  Attorneys will make every effort consistent with the legitimate interest of their client to expedite litigation and to avoid unnecessary delays.
(b)  Attorneys shall be punctual in all court appearances and shall give prompt notice to the Court and to all other counsel in the case, of any circumstances requiring his/her absence or tardiness.
(c)  Attorneys shall make a reasonable effort to settle the dispute of their client prior to court appearances. They will promptly inform the Court of any settlement, partial or entire, with any party or of the continuance of any matter set for hearing or trial.
Rule 17. [17.2.]  Dismissal of Action for Failure to Prosecute.
Text
Attorneys will make every effort consistent with the legitimate interest of their client to expedite litigation and to avoid unnecessary delays. When any action has remained on the civil and small claims docket for one (1) year without any step being taken indicating an intention to prosecute said cause, on motion of either party, or on the Court's own motion, with thirty (30) days written notice, the same may be dismissed for want of prosecution, at any regular session of the civil and small claims dockets.
Rule 18.  Appeal Times.
Text
In conformity with Rule 1 of the Rules of Civil Procedure, the Rules of the Administrative Office of the Courts provide that the time for filing appeals at the district court level commences with the signing of the court calendar by the presiding Judge.
Rule 19.  Disclosure of Juror Disqualification or Misconduct.
Text
Attorneys shall disclose to the Judge and opposing counsel any information they may have that a juror or a prospective juror has or may have any interest, direct or indirect, in the outcome of the case, or a relationship with parties which might make said juror a proper subject for challenge for cause.
Immediately upon discovery, attorneys shall disclose to the Court any improper conduct by any person toward a member of the jury and/or any improper conduct by a juror during any trial.
Rule 20.  Payment of Jury Fees (Civil Cases).
Text
In all civil cases tried before a jury, the first party requesting a jury trial shall tender to the District Court Clerk the jury fee at the time the request is first made.
Rule 21.  Payment of Jurors.
Text
All jurors answering roll call for service in the Knott District Court will be paid, although later excused from service for any reason.
Rule 22.  Sheriff's Fees.
Text
Sheriff's fees pursuant to KRS 64.020 for service of summons, etc., on behalf of the Commonwealth, when a defendant is found guilty of a charge, shall be taxed as costs by the Clerk of the Knott District Court.
Rule 23.  Hours of District Court Clerk's Office.
Text
The clerk's office of the Knott District Court will be open from 8:00 A.M. to 4:00 P.M., Monday through Friday of each week.
Rule 24.  Court Holidays.
Text
The Knott District Court recognizes and will observe all holidays designated by the Administrative Office of the Courts.
Appendix
Non-Felony Pretrial Diversion Rules
Text
I.  Eligibility Requirements 
 	A.  All persons charged in District Court with the commission of a misdemeanor or violation shall be eligible for participation in the Administrative Office of the Courts Pretrial Services Diversion Program (Program), as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 		1.  A brought under Kentucky Revised Statutes Chapter 189A shall not be diverted.
 		2.  A felony charge shall not be diverted.
 		3.  The county attorney and the defendant must consent to participation in the Program. If the county attorney refuses to consent to a defendant's participation in the program, he or she shall state on the record the reasons therefore.
 		4.  A person who within the last five (5) years has previously participated in a pretrial diversion program shall not be eligible for participation in the Program.
 		5.  Where reasons of an extraordinary nature are presented, a trial judge may consider a defendant eligible for participation, even if the defendant would otherwise be ineligible by virtue of one or more of the above set out exclusions.
 	B.  Nothing in these rules shall be deemed to limit the authority of the county attorney to withdraw criminal prosecution in any given case.
II.  Participation 
 	A.  Upon the consent of both the county attorney and the defendant, the trial judge shall approve participation in the Program for any individual who meets the eligibility requirements established in Section I above unless the trial judge, in his or her discretion believes that:
 		1.  There is a substantial risk that the defendant will abscond from the jurisdiction of the Court prior to fulfillment of the terms of the diversion contract.
 		2.  There is a substantial risk that the defendant will commit another crime prior to fulfillment of the terms of the diversion contract.
 		3.  The defendant is in need of correction treatment that can be provided most effectively by commitment to the county jail or a suspended jail sentence.
 		4.  Participation in the program would unduly depreciate the seriousness of the defendant's alleged crime.
 	B.  Upon approval for participation in the Program, the defendant shall sign a statement waiving his or her right to a speedy trial. Prior to signing such statement the defendant shall be given the opportunity to consult with an attorney if he or she so desires.
 	C.  Upon otherwise agreed in writing, participation in the Program shall not constitute an admission or presumption of guilt of the crime charged; shall not be proof of guilt in any subsequent legal action; nor shall a Program participant be required to give a confession or admission of guilt.
 	D.  All Program records and all statements made by a defendant to a pretrial officer regarding the contract shall be privileged; shall not be admissible or discoverable for any purpose; shall be exempt from subpoena; and, shall be deemed confidential. However, Program staff, the trial judge, and the chief district judge may access the information for purposes of Program review, monitoring, and supervision. The information shall not be released to any other person or entity without prior written consent of the trial judge or the defendant. Nothing in this paragraph shall be deemed to prohibit release of information to the victim regarding a defendant's participation in the Program.
 	E.  The fee for participation in the Program shall be in the amount as established by the Administrative Office of the Courts. The pretrial officer may assess the fee on a sliding scale based upon ability to pay or waive the fee entirely in the case of indigence.
III.  The Diversion Contract 
 	A.  Referral to Pretrial Services
 		1.  Upon referral to the Program, the defendant shall meet with a pretrial officer to establish a formal contract which species the court ordered conditions, the referral services to be used, the length of the contract, and if required, the need for the defendant to make restitution, enter/complete a treatment program, or perform community services. The contract shall commence upon approval by the trial judge.
 		2.  Following completion of the diversions contract, the pretrial officer shall submit a pretrial report and the contract for approval to trial judge. The report shall contain basic pretrial information, record of any past offenses and conviction, record of any prior participation in the diversion program or similar program, employment status, length of residence in the area, and any other information necessary to determine eligibility and appropriateness of approval to participate in the program.
 	B.  Individual contract lengths shall be determined by the trial judge not to exceed twenty-four (24) months.
 	C.  The Program participant shall be required to comply with all provisions of the diversion contract. If the program participant fails to comply with the condition of the contract, the pretrial officer shall refer the participant to the trial judge for a determination of either termination or modification. The trial judge shall enter an order reflecting said determination. As with the original diversion contract, the participation must agree to the contract modifications, if any, prior to reinstatement. Upon termination for non-compliance, the county attorney may initiate prosecution of the defendant upon the original charge(s).
 	D.  A program Participant may terminate the contract at any time by submitting a written statement to the pretrial officer or the trial judge. Where termination is prior to expiration of the contract period, the pretrial officer shall refer the case to the county attorney for resumption of prosecution.
 	E.  Upon successful completion of the diversion contract, the charge subject to the contract shall be dismissed, and all official records shall bear the notation “dismissed with prejudice”. The administrative record shall retained for conformity with the Kentucky Court of Justice Records Retention Schedule.
IV.  County. 
The Administrative Office of the Courts Pretrial Services Diversion Program shall begin in 36th Judicial Circuit, Knott and Magoffin County(ies), immediately following approval of Chief Justice Minton.
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Appendix 1 Twenty-Four Hour Accessibility to Protective Orders and  Local Joint Jurisdiction Protocol  37TH Judicial Circuit and District  Carter, Elliott & Morgan Counties 
Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedures of the 37th Judicial Circuit Court, Family Court Division. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative 37th Circuit Family Court Rules. All previous rules adopted by the 37th Circuit Family Court are hereby rescinded.
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These rules shall be cited as 37FRP.
104.  Holidays.
Text
Holiday schedules may be obtained at the Circuit Clerk's Office and on the website: http://courts.ky.gov/circuitcourt/familycourt.com
Rule 2.  Court Scheduling / Motion Hour /Procedures For Filing.
201.  Regular Motion Hour Schedule.
Text
A.  For all Carter Family Court, Motion Hour shall be on Tuesday. The schedule may be obtained at the Carter Family Court Clerk's Office or on the 37th Circuit Family Court website:  http://courts.ky.gov/circuitcourt/familycourt.net
 	a.  All Carter County Circuit Civil, Child Support and Paternity motions shall be heard on Tuesdays in Carter Family Court at 9:00 a.m.
 	b.  Domestic Violence motions and hearings shall be heard on Tuesdays in Carter Family Court at 10:30 a.m.
 	c.  Dependency, Neglect and Abuse and Status motions and hearings shall be heard on Tuesdays in Carter Family Court at 1:00 p.m.
B.  For all Elliott Family Court, Motion Hour shall be on the 2nd and 4th Monday of every month. This schedule may be obtained at the Elliott Family Court Clerk's Office or on the 37th Circuit Family Court website: http://courts.ky.gov/circuitcourt/familycourt.com
 	a.  All Elliott County Circuit Civil, Child Support and Paternity motions shall be heard on 2nd and 4th Mondays in Elliott Family Court at 9:00 a.m.
 	b.  Domestic Violence Motions and hearings shall be heard on 2nd and 4th Mondays in Elliott Family Court at 9:00 a.m.
 	c.  Dependency, Neglect and Abuse and Status motions and hearings shall be heard on 2nd and 4th Mondays in Elliott Family Court at 9:00 a.m.
C.  For all Morgan Family Court, Motion Hour shall be heard on the 1st, 3rd and 5th Monday of every month. This schedule may be obtained at the Morgan Family Court Clerk's Office or on the 37th Circuit Family Court Website: http://courts.ky.gov/circuitcourt/familycourt.com
 	a.  All Morgan County Circuit Civil, Child Support and Paternity motions shall be heard on 1st, 3rd and 5th Mondays in Morgan Family
 	b.  Domestic Violence Motions and hearings shall be heard on 1st, 3rd, and 5th Mondays in Morgan Family Court at 9:00 a.m.
 	c.  Dependency, Neglect and Abuse and Status motions and hearings shall be heard on 1st, 3rd, and 5th Mondays in Morgan Family Court at 10:00 a.m.
202.  Deadline For Serving and Filing Motions.
Text
A.  All motions pursuant to 37FRP 201 (A) shall be filed and clocked no later than 4:00 p.m. on the preceding Wednesday with copies mailed, hand delivered or sent by electronic transmission by 4:00 p.m. on Thursday.
B.  All motions pursuant to 37FRP 201 (B) shall be filed and clocked no later than 4:00 p.m. on the preceding Tuesday with copies mailed, hand delivered or sent by electronic transmission by 4:00 p.m. on Wednesday.
C.  All motions pursuant to 37FRP 201 (C) shall be filed and clocked no later than 4:00 p.m. on the preceding Tuesday with Copies mailed, hand delivered or sent by electronic transmission by 4:00 p.m. on Wednesday.
Rule 3.  Adoptions / Termination of Parental Rights.
301.  Temporary Custody Order.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not opened to inspection by persons other than the parties to such proceedings and their counsel.
302.  Adoption Checklist.
Text
Upon filing of a Petition for Adoption the attorney for the petitioner shall complete a checklist and attach to any notice for final hearing. The checklist can be obtained from the Circuit Clerk's Office.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.  Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 37th Judicial Circuit and District is attached hereto as Appendix 1 and incorporated herein by reference as if set out in full.
Rule 5.  Paternity.
501.  Motion Practice.
Text
A.  Motions for wage assignment pursuant to KRS 403.215 and KRS 405.463, appointment of Guardian Ad Litem, for Guardian ad Litem fees, and to compel discovery shall be placed on the regular docket.
B.  Motions for default judgments for failure to plead or otherwise defend, as provided by the Rules of Civil Procedure, shall be heard during motion hour. If the Court determines a hearing necessary under CR 55.01, a hearing date will be assigned.
C.  Motions to modify, suspend, or terminate support and to determine arrearages accrued on child support orders shall be heard during motion hour.
502.  Reopening Fee.
Text
A.  Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is brought in forma pauperis.
503.  Permission to Review and Copy Paternity Case Files.
Text
Upon receipt of the Circuit Clerk's Office of an attorney's statement seeking permission to review and copy a paternity case file, OR upon the receipt by the Circuit Clerk's Office of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to representation in that action of a party thereto , the Clerk's office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney client privilege.
504.  Access to Paternity Cases for Attorneys and Guardians Ad Litem Representing Incarcerated Parents.
Text
The Circuit Clerk's Office shall allow attorneys and Guardian Ad Litems who are representing incarcerated parents in paternity cases to have access to the records of those actions.
Rule 6.  Dependency, Neglect and Abuse.
601.  Procedure for Emergency Custody Orders.
Text
In the 37th Judicial Circuit, Family Court Division, to obtain an Emergency Custody Order as set forth in FCRPP 19:
 	A.  During normal working hours, 8:30 a.m. to 4:30 p.m. Monday through Friday, excluding holidays, persons seeking an Emergency Custody Order (ECO), shall come to the Circuit Clerk's Office. If a CHFS social worker is granted an ECO, the social worker is to provide a copy to the agency. A copy shall also be provided to the person seeking the ECO prior to leaving the Circuit Clerk's Office. The original ECO shall remain with the Circuit Clerk's Office.
 	B.  After working hours, 4:30 p.m. to 8:30 a.m. Monday through Friday and on weekends and holidays the Family Court Judge shall be contacted. Pursuant to FCRPP 19(3)(a), CHFS will file the original order with the Circuit Clerk's Office on the next working day.
602.  Petition.
Text
A.  All petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the County Attorney, who shall check the petition for legal sufficiency. If the petition is rejected by the county attorney, it shall be submitted to the Family Court Judge for determination of legal sufficiency. If the judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the petition shall be dismissed. If the petition is approved, the county attorney or judge, as appropriate, shall initial the petition for filing. A copy shall be distributed to the county attorney and the original shall be filed with the Office of the Circuit Clerk.
B.  Any petition filed with the Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents, including but not limited to, initiating contact with the Child Support Division of the County Attorney's Office.
603.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control of Supervision.
Text
The Judge may permit the Temporary Removal Hearing or the adjudicatory to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
604.  Time for Temporary Removal Hearing.
Text
The Temporary Removal Hearing shall be held according to the following guidelines:
 	A.  Pursuant to FCRPP 19(3)(b), the Temporary Removal Hearing shall be scheduled within 72 hours, excluding holidays and weekends, of the issuance of an ECO.
 	B.  The Temporary Removal Hearing shall be held no earlier than the day following the filing the petition to allow time for service to be attempted.
605.  Guardians Ad Litem and Parents Attorneys.
Text
The Court shall assign Guardian Ad Litems and, if the parent(s) qualifies as an indigent after submittal of the AOC-DNA-11, Financial Statement, Affidavit of Indigence, Request for Counsel and Order, a parent attorneys to each case in order to facilitate consistent, high-quality advocacy representation of all parties.
606.  Duty of Guardian Ad Litem and Parent Attorney to Continue.
Text
After a Guardian Ad Litem or parent attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, abuse, or termination of parental rights and adoption proceedings. All parties shall be served with notice of an attorney's request to withdraw.
607.  Records and Transcripts.
Text
A videotaped record of all proceedings shall be kept and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
608.  Dispositional Hearing.
Text
At the dispositional hearing CHFS shall provide the court with the information required pursuant to FCRPP 28 by completing form DNA 12. In addition, if the siblings have been separated, CHFS shall explain the reasons for the separation.
Rule 7.  Domestic Relations Practice.
701.  Status Quo Orders (FCRPP 2(5)).
Text
In the 37th Judicial Circuit the initial court appearance may not occur for thirty days or more after the initial filing of an action for Dissolution of Marriage. Therefore, if a Motion for a Status Quo Order is filed with the Petition which requests entry of the AOC 237, Status Quo Order, and which states that the Respondent has ten days to file any objection to entry of the Order, the clerk will serve a copy of the Motion with the Summons and Petition on the Respondent. If no response is filed within 10 days of service of the Summons, Petition and Notice of the Motion, the Status Quo Order will be entered by the Court.
702.  Appearances, Waivers and Agreements.
Text
A.  Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a notary.
B.  All agreements and Agreed Orders shall contain the correct mailing addresses for the attorneys and parties.
703.  Trial Memorandum.
Text
When requested by the Court, both Petitioner and Respondent shall file a trial memoranda with the Court which address the following:
 	A.  A summary of the general fact;
 	B.  A statement of any stipulated facts;
 	C.  A concise statement of each general issue (both factual and legal) in dispute;
 	D.  Argument with ample supportive citations of authority pertinent to any unusual or unique issues or fact and/or law;
 	E.  Conclusions setting forth the specific relief sought from the Court, and in particular an itemized listing of the personal property that the Petitioner/Respondent would like the Court to award to him or her;
 	F.  Updated witness lists, trial exhibits, etc.;
 	G.  A statement of the status of mediation (if applicable).
704.  Mediation.
Text
Upon agreement of the parties, or if ordered by the Court pursuant to FCRPP 2(6), the parties shall engage in mediation unless the exceptions provided under KRS 403.036 apply.
 	A.  Adjournment The mediator may suspend or terminate mediation whenever, in the opinion of the mediator, the matter is not appropriate for further mediation or at the request of either party.
 	B.  Counsel The parties shall attend the mediation conference and shall appear promptly at the time and location for the scheduled mediation conference. The attorneys for each party may attend and participate, subject to the defined roles of the mediator, and shall at all times be permitted to privately communicate with their respective clients.
 	C.  Completion of Mediation 
 		1.  At the conclusion of mediation, the mediator shall report without comment to the Court the outcome of the mediation.
 		2.  The Court shall retain final authority to accept, modify, or reject an agreement.
 		3.  The parties shall have the affirmative duty to contact the court's secretary and remand any pending hearings concerning resolved issues.
 	D.  Confidentiality 
 		1.  Mediation proceedings shall be held in private and all communications, verbal or written, made in the proceedings shall be confidential. The same protection shall be given to communications between the parties in the presence of the mediator. The only exception to this Rule is that the mediator shall be responsible for reporting abuse according to KRS 209.030, KRS 209A.030 and KRS 620.030.
 		2.  All conduct and communications made during a mediation conference shall be treated as settlement negotiations and shall be governed by K.R.E. 408.
 		3.  Mediators shall not be subpoenaed regarding the disclosure of any matter discussed during the mediation which is considered confidential. This privilege and immunity resides with the mediator an may not be waived by the parties.
Rule 8.  Status Offenses.
801.  Status Offense Cases.
Text
See FCRPP 37 – 44 for statewide uniform rules. There are no local rules pertaining to Status Offense cases.
Rule 9.  Miscellaneous.
901.  Identification of Counselor Party Required.
Text
Every pleading, motion and any other paper filed in the record by counselor party shall contain the case number, typed or printed name, address and telephone number of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
902.  Protection of Personal Identifiers.
Text
A.  In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers, are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy of specific orders of the Court. As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not e redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
903.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 17, the Circuit Court Clerk shall not release any Family Court video in-chamber interviews with children without a specific written order of a Family Court Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request, which specifically indicates the portion of the video record being requested, is an in-chamber interview with a child and specific purpose for the request.
904.  Request for Confidential Video Records.
Text
The Circuit Clerk shall not release any copies of Family Court confidential video records, except for Paternity actions, without a specific written order from the presiding Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian Ad Litem, if any, and set forth the purpose for the request.
Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by the that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
Appendix 1
Twenty-Four Hour Accessibility to Protective Orders and  Local Joint Jurisdiction Protocol  37TH Judicial Circuit and District  Carter, Elliott & Morgan Counties
Text
Pursuant to KRS 403.7335 and KRS 456.030, and in compliance with Family Court Rules of Practice and Procedure Section IV, this local protection order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Court.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating further acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit, and pursuant to FCRPPI2, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing, KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours: Kentucky State Police, West Liberty Police Department, Morgan County Sheriff Office, Grayson Police Department, Olive Hill Police Department, Carter County Sheriff Office, Elliott County Sheriff Office, Carter Circuit Clerk's Office, Morgan Circuit Clerk's Office, Elliott Circuit Clerk's Office, All County Attorneys and their Assistants.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends: Kentucky State Police, West Liberty Police Department, Morgan County Sheriff Office. Grayson Police Department. Olive Hill Police Department. Carter County Sheriff Office, Elliott County Sheriff Office, Carter Circuit Clerk's Office, Morgan Circuit Clerk's Office, Elliott Circuit Clerk's Office, All County Attorneys and their Assistants.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following: (1.) District Court Judge (2.) Family Court Circuit Judge (3.) Circuit Court Judge (4.) Trial Commissioners of Elliott or Morgan counties.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to: (1.) District Court Judge (2.) Family Court Circuit Judge (3.) Circuit Court Judge (4.) Trial Commissioners of Elliott or Morgan counties.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court.
 		D.  The schedule for hearing on protective orders is as follows: Carter Family Court — each Tuesday at 10:30 a.m.; Elliott Family Court — 2nd and 4th Mondays at 9:00 a.m.; Morgan Family Court — 1st, 3rd and 5th Mondays at 9:00 a.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact: County Attorney or private counsel; or pro se motion to be filed with the appropriate Circuit Clerk.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.

Local Rules — Thirty-Seventh Judicial District Carter, Elliott, and Morgan Counties
 Non-Felony Pretrial Services Diversion Rules 
I.  ELIGIBILITY REQUIREMENTS 
II.  PARTICIPATION 
III.  THE DIVERSION CONTRACT 
IV.  COUNTY 

Non-Felony Pretrial Services Diversion Rules
I.  ELIGIBILITY REQUIREMENTS
Text
A.  All persons charged in District Court with the commission of a misdemeanor or violation shall be eligible for participation in the Administrative Office of the Courts Pretrial Services Diversion Program (Program), as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 	1.  The charge of KRS Chapter 189A shall not be diverted.
 	2.  A felony charge shall not be diverted.
 	3.  The County Attorney and the defendant must consent to participation in the Program. If the county attorney refuses to consent to a defendant's participation in the Program, he or she shall state on the record the reasons therefore.
 	4.  A person who has previously participated in a pretrial diversion program shall not be eligible for participation in the Program.
 	5.  Where reasons of an extraordinary nature are presented which warrant consideration of a person for participation in the Program, notwithstanding his/her lack of eligibility by virtue of one or more of the above set out exclusions, that person may be considered eligible for participation in the Program by the trial Judge.
B.  Nothing in these rules shall be deemed to limit the authority of the County attorney to withdraw criminal prosecution in any given case.
II.  PARTICIPATION
Text
A.  Upon the consent of both the county attorney and the defendant, the trial judge shall approve participation in the Program for any individual who meets the eligibility requirements established in Section I above unless the trial judge, in his or her discretion believes that:
 	1.  There is a substantial risk that the Defendant shall abscond from the jurisdiction of the Court prior to fulfillment of the terms of the diversion contract.
 	2.  There is a substantial risk that the Defendant will commit another crime prior to fulfillment of the terms of the diversion contract.
 	3.  The defendant is in need of correction treatment that can be provided most effectively by commitment to the county jail or a suspended jail sentence.
 	4.  Participation in the program would unduly depreciate the seriousness of the defendant's alleged crime.
B.  Upon approval for participation in the Program, the defendant must sign a statement waiving his or her right to a speedy trial. Prior to signing such statement the defendant shall be given the opportunity to consult with an attorney if he or she so desires.
C.  Unless otherwise agreed in writing, participation in the Program shall not constitute an admission or presumption of guilt of the crime charged; shall not be proof of guilt in any subsequent legal action; nor shall a Program participant be required to give a confession or admission of guilt.
D.  All Program records and all statements made by a defendant to the diversion officer regarding the contract shall be privileged; shall not be admissible or discoverable for any purpose; shall be exempt from subpoena; and shall be deemed confidential. However, Program staff, the trial judge, and the chief district judge may access the information for purposes of Program review, monitoring and supervision. The information shall not be released to any other person or entity without prior written consent of the trial judge or the defendant. Nothing in this paragraph shall be deemed to prohibit release of information to the victim regarding a defendant's participation in the Program.
E.  The fee for participation in the Program shall be in the amount as established by the Administrative Office of the Courts. The diversion officer may assess the fee on a sliding scale based upon ability to pay or waive the fee entirely in the case of indigence.
III.  THE DIVERSION CONTRACT
Text
A.  Referral to Pretrial Services
 	1.  Upon referral to the Program, the defendant shall meet with a Pretrial officer to establish a formal contract which specifies the court ordered conditions, the referral services to be used, the length of the contract, and, if required the need for the defendant to make restitution or perform community service. The contract shall commence upon approval by the trial judge.
 	2.  Following completion of the diversion contract, the Pretrial officer shall submit a pretrial report and the contract for approval to the trial judge. The report shall contain basic pretrial information, a record of any past offenses and conviction, a record of any prior participation in the diversion program or similar program, employment status, length of residence in the area, and any other information necessary to determine eligibility and appropriateness of approval to participate in the Program.
B.  Individual contract lengths shall be determined by the trial judge not to exceed 24 months.
C.  The Program participant shall be required to comply with all provisions of the diversion contract. If the Program participant fails to comply with the conditions of the contract the Pretrial officer shall refer the participant to the trial judge for a determination of either termination or modification. The trial judge shall enter an order reflecting said determination. As with the original diversion contract, the participant must agree to the contract modifications, if any, prior to reinstatement. Upon termination for noncompliance, the County Attorney may initiate prosecution of the defendant upon the original charge(s).
D.  A Program Participant may terminate the contract at any time by submitting a written statement to the diversion officer or the trial judge. Where termination is prior to expiration of the contract period, the diversion officer shall refer the case to the County Attorney for resumption of prosecution.
E.  Upon successful completion of the diversion contract, the charge subject to the contract shall be dismissed, and all official records shall bear the notation “dismissed as diverted”. The administrative record shall not be expunged but, rather, will be retained in conformity with the Kentucky Court of Justice Records Retention Schedule.
IV.  COUNTY
Text
The Administrative Office of the Courts Pretrial Services Diversion Program shall begin in Carter, Elliot & Morgan Counties immediately following approval of Chief Justice Minton.

Local Rules — Thirty-Eighth Judicial Circuit   Butler, Edmonson, Hancock, and Ohio Counties
CLR 38-1.  Motion Days. 
CLR 38-2.  Motion Practice. 
CLR 38-3.  Civil Orders to be Signed In Chambers. 
CLR 38-4.  Distribution of Orders. 
CLR 38-5.  Agreed Orders  
CLR 38-6.  Setting Cases for Trial. 
CLR 38-7.  Arraignment of Criminal Defendants. 
CLR 38-8.  Pretrial Conferences. 
CLR 38-9.  Dismissal of Civil Actions [CR 77.02(2)]. 
CLR 38-10.  Mediation. 
CLR 38-11.  Scheduled Hearings. 
CLR 38-12.  Removal of Files. 
CLR 38-13.  Juries. 
CLR 38-14.  Dress Code. 
CLR 38-15.  Weapons. 
CLR 38-16.  Withdrawal of Attorneys. 
CLR 38-17.  Transfer of Cases. 
CLR 38-18.  Family Court Cases. 
CLR 38-19.  Telephone Conferences. 
CLR 38-20.  General Trial Matters. 
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CLR 38-23.  Judicial Sales. 
Addendum  to Local Rules for 38th Judicial Circuit 
CLR 38-1.  Motion Days.
Text
Motion Days in the 38th Judicial Circuit shall, unless otherwise ordered, be held as follows:
 	(1)  In BUTLER COUNTY on the second Tuesday of each month beginning at 9:00 a.m. All civil motions shall be noticed for 9:00 a.m., and all criminal motions for 10:00 a.m. Criminal pretrials with Defense Attorneys and the Commonwealth's Attorney shall be held at 9:00 a.m. in the jury room.
 	(2)  In EDMONSON COUNTY on the third Monday of each month at 9:00 a.m. All civil motions shall be noticed for 9:00 a.m. and all criminal motions at 10:00 a.m. Criminal pretrials with Defense Attorneys and the Commonwealth's Attorney shall be held at 9:00 a.m. in the jury room.
 	(3)  In HANCOCK COUNTY on the fourth Tuesday of each month at 9:00 a.m. All civil motions shall be notified for 9:00 a.m. and all criminal motions shall be notified for 10:00 a.m. Criminal pretrials with Defense Attorneys and the Commonwealth's Attorney shall be held at 9:00 a.m. in the grand jury room.
 	(4)  In OHIO COUNTY on the first and third Tuesday of each month at 9:00 a.m. All civil motions shall be noticed for 9:00 a.m. and all criminal motions shall be notified for 10:00 a.m. Criminal pretrials with Defense Attorneys and the Commonwealth's Attorney shall be held at 9:00 a.m. in the jury room.
 	(5)  If an attorney determines that he or she will be late for Court, that attorney should call the Clerk's Office or the Judge's Office to inform the Court that he or she will be late.
CLR 38-2.  Motion Practice.
Text
(1)  Motions involving an emergency, which could possibly cause irreparable harm or injury to persons or property by delay in waiting until the next regularly scheduled motion day in the proper county, may be heard at a regularly scheduled motion day in one of the other counties of the Circuit with the Court's approval.
(2)  Also, emergency type motions may be heard on a limited basis by the Court in chambers at other times when the Court's schedule permits and with prior oral approval of the Court. In such instances the Court will make the decision as to whether or not the issue constitutes an emergency.
(3)  To facilitate the preparation of motion day dockets, all motions shall be filed, served and received in the Clerk's Office by the close of business on the third business day prior to motion day. The Circuit Court of each county is hereby ordered to omit from the docket all motions that are not filed in accordance with this rule. (Saturday and Sunday are not considered business days for purposes of this rule.)
(4)  The moving party shall file with the motion a proposed order to be entered and serve the order, together with the motion, on all other attorneys of record, or the parties if unrepresented, within a reasonable time, but generally, in hand service, within three (3) days.
(5)  Motions by default may be brought before the Court at any time at the convenience and discretion of the Court.
(6)  Motions which are noticed for a particular motion day, and upon which the movant's attorney does not appear to argue in support of said motion, shall be summarily overruled by the Court unless prior arrangements have been made. The exceptions for this rule are for agreed orders, default judgments, and orders as set out in paragraph (7) below.
(7)  All motions that do not require a hearing may now be filed pursuant to CR 78(2). The notice of any motion filed under this rule shall state the following:
“This motion is filed pursuant to CR 78(2). In order  to expedite the business of the court, the movant does not request an oral hearing on this motion. This motion has been served upon all parties, including the client. In order to allow time for written objections or requests for an evidentiary hearing to be filed in this matter, the Clerk shall place this motion on the next available motion day after ten (10) days from the date of filing. Should no written objections be filed at the time, the Court may enter the attached tendered order.”
If written objections are filed, the party(ies) filing said objection(s) shall send notice to all parties to appear before the Court at the next regularly scheduled motion day.
No order shall be entered without compliance to the above-referenced notice requirement.
CLR 38-3.  Civil Orders to be Signed In Chambers.
Text
(1)  When a court ruling has been made in any case where the tendered order doe snot accurately reflect the Court's ruling, the prevailing party shall prepare the proper order and tender to the Court personally or by U.S. mail or e-mail within five (5) business days.
(2)  In instances covered by Paragraph (1) above, the order may contain a “Have Seen” and the signatures of other attorneys of record and, if the order meets with the Court's approval, shall be signed without delay. Orders not containing a “Have Seen' shall contain a certificate of services showing that all attorneys of record have been served with a copy and such orders will be held by the Court for three (3) days after receipt thereof to allow opposing counsel to make their objections to the order before signing and entry.
(3)  In cases covered by Paragraph (2) above when objections are filed to the tendered order and when in the Court's opinion merits a hearing, the objections shall be heard at a time set by the Court on its own motion or by agreement of the parties with the prior approval of the Court.
CLR 38-4.  Distribution of Orders.
Text
The Circuit Clerk of each Court shall distribute copies of all judgments and orders signed by the Judge by mail or delivery to the persons listed under distribution or similar language and shall certify mailing or delivery by making a check mark by the person listed and shall initial and date the same at the bottom of the distribution list. All orders shall contain a distribution list or language similar to that as set out in the following example.

 [ ] Hon. John Doe P.O. Box 111 Hartford, KY 42437 [ ] Hon. Jane Smith 111 Center Street Hartford, KY 42347 Clerk's initial and date)
Click to view table.
In criminal cases, the Clerk shall specify mode of delivery of judgments and final sentencing orders.
CLR 38-5.  Agreed Orders 
Text
All agreed orders shall be forwarded to the Clerk of the respective Court for the Judge's signature without the necessity of noticing the same for placement on the motion day docket. Agreed Orders may also be mailed to the Court for its signature either by U.S. Mail or E-mail. Email orders shall be considered as original orders. The attorney sending an E-mail orders shall certify that it is an agreed order or send a copy of an E-mail from the other party(ies) attorney(s) that she or he agrees to the order.
CLR 38-6.  Setting Cases for Trial.
Text
(1)  Division One of the 38th Judicial Circuit is a court of continuous session and both criminal and civil trials shall be scheduled at the discretion of the Court. No cases will be scheduled during the Circuit Judges' Judicial College (usually in September or October of each year) nor the Kentucky Bar Association's Annual Convention (usually the 3rd week of June of each year).
(2)  No cases be set for trial without motion and notice by the moving attorney.
(3)  Civil and criminal cases in this circuit shall be scheduled primarily for trial on Wednesday, Thursday, or Friday of each week. Civil and criminal motions that need a hearing date separate from a motion day shall be heard, primarily on Mondays of each week.
(4)  Bench trials that are not expected to last for more than a day shall be primarily set on Mondays.
(5)  A civil case(s) or a criminal case(s) may be scheduled for the same day and should this occur, the criminal case shall take priority over the civil case.
CLR 38-7.  Arraignment of Criminal Defendants.
Text
(1)  At the arraignment of a criminal defendant, the trial date, pretrial conference date, and a discovery pretrial date shall be scheduled. At the pretrial conference, the Defendant and his/her attorney shall be present and shall meet with the Commonwealth's Attorney to discuss the issues in the case, possible disposition, and/or whether the case will be tried on the scheduled trial date.
CLR 38-8.  Pretrial Conferences.
Text
(1)  Pretrial conferences may be held at any time during the pendency of an action in the Court's discretion upon the motion of either party.
(2)  A final and mandatory pretrial conferences for both criminal and civil cases shall be scheduled by the Court and shall be held on the motion day prior to the date on which that case is assigned for trial. All criminal defendants and the attorneys in both the criminal and civil cases shall be present for consideration for the following matters:
 	(a)  To hear and decide all pending motion and evidentiary issues which may arise before the Court;
 	(b)  To tender proposed instructions to the Court and opposing counsel;
 	(c)  To discuss the nature of the case, the theories of the parties, admitted facts, the ultimate facts which will be disputed, and the points of law to be passed upon by the Court;
 	(d)  To estimate the time required for a trial;
 	(e)  To discuss the possibility of settlement and/or plea; and
 	(f)  To discuss any other matter relevant to the trial of the action.
(3)  A pretrial order for civil cases setting out the deadlines for they attorneys may be entered by the Court at the time the matter is set for trial. (A copy of the pretrial order that this Court is presently using is on page 23).
(4)  A party in a civil case may appear by telephone if approved by the Court prior to the pretrial conference.
CLR 38-9.  Dismissal of Civil Actions [CR 77.02(2)].
Text
(1)  When any civil action has remained on the docket for one (1) year without any steps being taken indicating an intention to prosecute said action, the Court on its own Motion or on the Motion of either party may dismiss the action for want of prosecution at the cost of the Plaintiff. It shall be the duty of the Clerk to serve notice to counsel of record for all parties who have appeared, or to the parties if a mailing address is known, notifying each party of such intention. If notice is given and the attorneys or parties fail to take any action pursuant thereto, an order of dismissal shall be entered as a matter of course at the expiration of thirty (30) days from service of notice to dismiss. Notice of the entry of an order of dismissal shall be given by the Clerk to the attorneys of record, who have appeared in the case or to the parties, if unrepresented.
(2)  A dismissal of an action under this rule shall be without prejudice and so specified in the order of dismissal, and such dismissal shall be subject to all provisions of Statutes of Limitations.
(3)  A party objecting to dismissal shall file a written objection to the dismissal prior to the scheduled date of dismissal and shall appear to argue the objection to the dismissal.
CLR 38-10.  Mediation.
Text
Cases may be referred to mediation upon request of either party. Upon referral, an order shall be entered selecting a mediator and the date upon which the mediation conference is scheduled, and that attendance of the parties and their attorneys is mandatory at the mediation conference. The mediator shall file a report with the Court setting out the results of the mediation conference. At this time, the Court's staff attorney, who is a trained mediator, is available to mediate all civil cases without costs to either party. All attorneys or the parties if unrepresented, must agree to use the Court's staff attorney to mediate these cases.
CLR 38-11.  Scheduled Hearings.
Text
All motions which require a hearing with testimony from a witness(es) shall be assigned a specified date for that hearing and the hearing shall not be held on a motion day. The date for the hearing will be scheduled at the motion day upon which the motion was docketed.
CLR 38-12.  Removal of Files.
Text
Except for confidential matters, files or records in any civil or criminal proceeding in this Circuit may be removed from any Clerk's Offices with permission of the Clerk and as provided by the Kentucky Rules of Procedure.
CLR 38-13.  Juries.
Text
New Juries shall be empanelled in each of the counties in January, May, and October. From these panels, a new grand jury shall be selected at those times.
CLR 38-14.  Dress Code.
Text
All attorneys shall dress in proper attire when they appear before this Court. No Person shall be allowed to appear before the Court while wearing shorts, tank tops, or other inappropriate or offensive attire, and shoes are required. No person appearing before the Court may wear a h at or head covering unless required for medical or religious purposes. Neither gum, food, nor drinks, are allowed in the courtroom. Cell phones shall be placed on silent mode or turned off.
CLR 38-15.  Weapons.
Text
(1)  No weapons shall be allowed in the courtroom, clerks' offices, or any of the rooms, hallways, and/or offices adjacent to the courtrooms or the clerk's offices. This would include concealed weapons even though the person may have a valid concealed weapon permit. Anyone who enters these restricted areas shall be subject to a search of the person and/or property and any weapons found may be subject to seizure and forfeiture with possible criminal charges to be filed.
(2)  This prohibition does not include or apply to any law enforcement officer, County Attorney or Assistant County Attorney, Commonwealth's Attorney or Assistant Commonwealth's Attorney, and any Justice or Judge of the Court of Justice, whether active or retired.
CLR 38-16.  Withdrawal of Attorneys.
Text
(1)  Upon an attorney having entered his appearance in a case, the attorney shall remain of record, unless the attorney is relieved of his responsibilities by an Order of this Court. The attorney desiring to withdraw from either a civil or criminal case shall file a motion for leave to withdraw with a notice setting the motion for a hearing on a motion day. A copy of the motion and notice shall be served upon the client.
(2)  In criminal cases, unless otherwise agreed by the attorney and his client, the attorney's responsibility for that client will end upon expiration of the time for filing a notice of appeal after the entry of the final judgment or sentencing order.
CLR 38-17.  Transfer of Cases.
Text
(1)  In the event the Judge of either Division of this Circuit is unable to preside because of a conflict in a case which is within that Division, the Judge of the other Division may preside over that case. An order recusing the Judge and transferring the case from one Division to the other will be entered with both Judges signing off on that order.
(2)  After an action has been assigned to a division, the Judge thereof, may agree, with the judge of the other division, by joint order, to transfer the action to the other division.
CLR 38-18.  Family Court Cases.
Text
(1)  Division I of this Circuit is accepting the cases in which Division II (Family Court) has recused. This Division in those cases will follow the rules of the Family Court of the 38th Judicial Circuit. Any motion in these Family Court cases which are before this Division may be docketed on this Division's regular motion day in each of the counties for the setting of a hearing or trial.
(2)  Prior to this Court setting a hearing or trial date, the attorneys for the parties, or the parties, if unrepresented, in a Family Court case, shall schedule a case management conference with this Court's staff attorney. All issues pertaining to the case shall be discussed at the conference and the parties shall appear at the case management conference. A case management conference order shall be entered by the Court setting out the date and time of the conference along with the items that must be filed prior to the conference. Failure to file these required items may result in a continuance of the conference. The staff attorney shall prepare a report that sets out the resolved and unresolved issues, the parties, and the attorneys that conference, along with any other relevant information that was discussed at the conference.
CLR 38-19.  Telephone Conferences.
Text
Any motions involving issues of law in which no testimony of a witness will be taken may be heard by telephonic conference upon agreement of al attorneys representing parties in the case. With prior Court approval, the Court may allow testimony by phone of witnesses in cases involving an emergency. Upon agreeing that the motion may be heard by the Court by telephonic conference, the attorney desiring a telephonic conference on a motion or a matter pending before the Court shall contact the Judge or the Judge's secretary for a possible convenient time(s) for the telephonic conference. Upon receiving the possible date(s) and time(s) of the telephonic conference, the attorney shall communicate this to opposing counsel, and thereafter shall confirm with the Judge's secretary of the agreed upon date and time for the telephonic conference so the conference can be entered on the Judge's calendar. The attorney requesting a telephonic conference shall initiate the call. The attorney requesting a telephonic conference shall initiate the call. Resolution of the issue prior to the telephonic conference shall be immediately reported to the Judge's secretary no telephone conferences will be scheduled on a motion day.
CLR 38-20.  General Trial Matters.
Text
(1)  Voir Dire examination of jurors shall primarily be done by counsel, subject to limitations by the Court. The Court will expect counsel to make a full, frank and fair disclosure to the Court of any probable disqualification of a prospective juror for any reason which is known by counsel and would not be necessarily be brought out in a voir dire examination.
(2)  At any time during the selection of a jury or the trial of a case, if an attorney should learn of any improper conduct by a party or any person toward the jury or any member thereof, this matter should be promptly brought to the attention of the Court.
(3)  Attorneys shall advise clients and witnesses in advance of trial of proper courtroom decorum, including the IMPROPRIETY OF ATTEMPTING TO DISCUSS PENDING MATTERS WITH THE COURT.
(4)  The dignity and solemnity of both the Court and counsel shall be maintained at all times.
(5)  Several criminal cases, of necessity, must be set on the same day. Unless excused by the Court prior to the trial date, all attorneys representing defendants whose case is set on a given day shall appear in court promptly at 9:00 o'clock a.m. and be available for trial until excused by the Court. Attorneys also representing defendants in this Circuit shall not set depositions, trials or hearings in other courts on the dates when a criminal case in which they are an attorney is set for trial.
(6)  Criminal cases are normally set for trial at arraignment. Cases will not be continued for any conflicts in other courts arising after the date the trial is first set. Appropriate sanctions may be used to insure compliance with these rules.
(7)  The Court will set a date for a discovery pretrial conference at arraignment which will ordinarily be two (2) months after the arraignment. The Commonwealth will provide the Defendant's counsel with all available discovery on or before the discovery pretrial conference.
(8)  If defense counsel feels that all discovery has not been furnished by the pretrial conference, an appropriate motion for specific discovery may be filed. Boiler plat discovery motions and discovery order shall not be filed.
(9)  Failure to make good-faith discovery available to the Commonwealth's attorney or to defense counsel may result in a continuance, dismissal of the case, or a ruling that the evidence not furnished may not be introduced a trial. Defense counsel shall provide reciprocal discovery to the Commonwealth as soon as practicable after receipt of the discovery.
(10)  Attorneys shall instruct their clients, witnesses, or any interested parties of the impropriety of ex parte communications with the Court concerning any matter that is pending or may be heard in the future by the Court.
(11)  If a criminal case is not tried or otherwise disposed on its scheduled trial date, that case shall be automatically rescheduled for the next motion day for disposition, to reschedule the trial date or for any other matter pertaining to the case.
CLR 38-21.  Protocol for Obtaining Court Dates for Special Judge Cases That Are Not within This Circuit.
Text
(1)  Call the presiding Special Judge's secretary and obtain 2-3 potential court dates. The Judge's secretary will check with the Circuit Clerk to ensure a courtroom is available.
(2)  Call the opposing attorney to select one of the 2-3 potential court dates for the hearing.
(3)  Once you have your court date selected, call the Special Judge's secretary to inform her of the date and so the hearing can be docketed on the Special Judge's calendar.
(4)  All tendered motions, notice of the hearing, and orders are to be filed with the Circuit Clerk's Office, and the Circuit Clerk shall forward them to the Judge.
(5)  Please list the judge on all copy lists.
(6)  PLEASE NOTE: It is not necessary to file a motion to “schedule a hearing” on special judge cases; follow the above procedure.
CLR 38-22.  Prefered Format for Judgement & Orders of Sale to Show the Date and Type of Service on the Defendant(s).
Text
This matter having come before the Court pursuant to Plaintiff's Motion for Judgment and Order of Sale against the Defendants, this Court having reviewed the pleadings and affidavits filed herein, and being otherwise sufficiently advised.
The parties were served as follows:

 Defendant Type of Date of Services John Doe Sheriff 1/1/2014 Other Answered filed 3/1/2014 Other/Unknown Warning Order report filed/5/1/2014
Click to view table.
CLR 38-23.  Judicial Sales.
Text
(1)  Copies of motions for judicial sales and judgments and orders of sale tendered therewith shall be served on the Court's Master Commissioner, as upon other parties not in default pursuant to CR 5.
(2)  A 30-year opinion of title on the property to be sold, signed by a lawyer licensed to practice in Kentucky, shall be served on the Master Commissioner by the party that moved for sale prior to the Commissioner's having a scheduled sale. Alternatively the moving party may have the Commissioner hire an attorney who is familiar with title examination in the County to provide an opinion of title.
(3)  The document may be either an opinion of title addressed to the Commissioner, or it may be a copy of an opinion addressed to the moving party or to the party's attorney, and it shall include an accurate description of the property and:
(a)  Complete sources of title of all persons with present and inchoate interests of record;
(b)  Exact fractional interest of title owners holding jointly;
(c)  All unreleased liens of record and the approximate present payoff required to release each lien (according to lienholder); and
(d)  All tax bills and certificates of delinquency payable within statute of limitations, including amount payable (with penalty), number of bill or certificate of delinquency, and date of certificate of delinquency or, if sold to a third party, date of sale.
(4)  Reasonable attorney fees for title opinions may be claimed and assessed as costs of sale.
(5)  If the property has a building that has been vacated, a key should be delivered to the Master Commissioner upon or before issuance of Notice of Sale. If a building is occupied, the order of sale must give the Master Commissioner authority to enter to show the premises to appraisers and prospective purchasers. If keys cannot be obtained, please advise so that a locksmith may be engaged.
(6)  Posting, Display advertising, Professional auctioneer service, and Sale on site require specific order and budget. Please note that Posting is not required by law: KRS 426-200(2), 426.560; Ward v. Vanhoose, 222 Ky. 135, 300 SW 337 (1927). Please do not include Posting in your order of sale without budget: Miller v. Cisco, 279 Ky. 440, 130 SW 2d 783 (1939). Notice of Sale nonetheless may be posted on Courthouse doors as a matter of course and will be advertised in the local paper for three weeks preceding sale. Since all sales are advertised according to law, it is not necessary to include specific provisions of notice or advertisement in order of sale.
(7)  Specific costs payable other than those recited specifically in judgment and order of sale or opinion of title that will not be included in party's motion for fees and costs, must be disclosed to the Commissioner before motion for distribution. For payment of a warning order fee from proceeds of sale, the plaintiff's attorney or the warning order attorney must serve a copy of the ordering approving the fee on the Commissioner before motion for distribution.
(8)  Unless the Master Commissioner agrees prior to the sale, ten percent of purchase price or $2,000, whichever greater, must be paid at sale, with bond for balance with surety approved by Commissioner, with interest at 12 percent per annum from tender of possession or deed, whichever is earlier. A deed without warranty will be tendered at Court's next monthly motion day that falls at least 10 days from the date of report of sale. These terms are standard policy, in accord with law, and need not be included in order of sale. Parties entitled to sale proceeds may be entitled to waiver of surety on bond, in Commissioner's discretion, but must nonetheless pay cash deposit unless otherwise agreed.
The Rule shall become effective in Division One of the Courts of the 38th Judicial Circuit upon approval of the Supreme Court of the Commonwealth of Kentucky. It is further certified that a copy of the Local Rules was mailed to Hon. John D. Minton, Chief Justice of the Supreme Court of Kentucky, 231 Capitol Building, 700 Capitol Avenue, Frankfort, Kentucky 40601-3488, this 28th day of May, 2015.
   RONNIE C. DORTCH, JUDGE 38TH JUDICIAL CIRCUIT COURT   MIKE MCKOWN, JUDGE 38TH JUDICIAL FAMILY COURT JOHN MCCARTY, JUDGE 38TH JUDICIAL DISTRICT COURT RENONA BROWNING, JUDGE 38TH JUDICIAL DISTRICT COURT
Click to view table.
Addendum  to Local Rules for 38th Judicial Circuit
Text

 Hon. Ronnie C. Dortch, Judge 38th Judicial Circuit Court Ohio County Community Center 130 E. Washington Street – Suite 340 P.O. Box 169 Hartford, Kentucky 42347 (270) 298-7250 FAX (270) 298-3646 ronniedortch@kycourts.net Gail Critchelow 38th Judicial Circuit Court Secretary (270)-298-7250 FAX (270) 298-3646 gailcritchelow@kycourts.net Hon. Mike McKown, Judge 38th Judicial Circuit Family Court 130 E. Washington Street Hartford, Kentucky 42347 (270) 298-3433 FAX (270) 298-3492 mikemckown@kycourts.net Carla Eden 38th Judicial Circuit Family Secretary (270) 298-3433 FAX (270)-298-3492 carlaeden@kycourts.net Hon. Thomas Vallandingham 38th Judicial Circuit Family Staff Attorney (270) 298-3433 thomasvallandingham@kycourts.net Hon. John McCarty, Judge 38th Judicial District Court 130 E. Washington Street Hartford, Kentucky 42347 (270) 298-3235 FAX (270) 298-4982 johnmccarty@kycourts.net Valerie Lamb 38th Judicial District Court Secretary (270) 298-3235 FAX (270) 298-4982 valerielamb@kycourts.net Hon. Renona Browning, Judge 38th Judicial District Court 130 E. Washington Street Hartford, Kentucky 42347 (270) 298-3235 FAX (270) 298-4982 renonabrowning@kycourts.net 38TH JUDICIAL CIRCUIT CLERKS Shannon Kirtley  Ohio  Circuit Court Clerk 130 E. Washington Street – Suite 300 Hartford, Kentucky 42347 (270) 298-3671 FAX (270) 298-9565 shannonkirtley@kycourts.net Noel Quinn Hancock  Circuit Court Clerk P.O. Box 250 310 Hawesville School Drive Hawesville, Kentucky 42348 (270) 927-8144 FAX (270) 927-8629 noelquinn@kycourts.net Melissa Cardwell Butler  Circuit Court Clerk P.O. Box 625 Morgantown, Kentucky 42261 (270) 526-5631 FAX (270) 526-6763 melissacardwell@kycourts.net Tanya Hodges Edmonson  Circuit Court Clerk P.O. Box 739 Brownsville, Kentucky 42210 (270) 597-2584 FAX (270) 597-2884 tanyaluttrell@kycourts.net MASTER COMMISSIONERS FOR 38th JUDICIAL CIRCUIT: Randall L. Short PLLC Butler County Master Commissioner 119 North Main Street P.O. Box 1248 Morgantown, Kentucky 42261 (270) 526-2424 FAX (270) 526-2426 shortlaw@bellsouth.net Natty Bumppo Edmonson County Master Commissioner Box 413 Brownsville, Kentucky 42210 (270) 597-2187 master@borfents.com E.F. Martin, Jr. Ohio County Master Commissoner 130 East Washington Street-Suite 117 Hartford, Kentucky 42347 (270) 298-3283 FAX (270) 298-3284 fmlaw1937@att.net Harold Wayne Newton Hancock County Master Commissoner P.O. Box 355 Hawesville, Kentucky 42348 (270) 927-8450 FAX (270) 927-8363 mickeynewton@bellsouth.net
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 COMMONWEALTH OF KENTUCKY  CIRCUIT COURT ACTION NO.  PLAINTIFF VS. PRETRIAL ORDER DEFENDANT ***************************************************
Click to view form.
TRIAL DATE: _______________________________________ PRETRIAL:  _______________________________________ 
IT IS ORDERED: _______________________________________ 
 	1.  Discovery shall be completed on or before  _________ .
No additional discovery will be permitted thereafter except upon motion for good cause shown.
 	2.  Names of all witnesses shall be exchanged no later than _________ .
 		A.  Plaintiff's expert(s) shall be named by  _________ 
 		B.  Defendant's expert(s) shall be named by _________ 
Witnesses who are not disclosed shall not be permitted to testify except upon motion for good cause shown. _________ 
 	3.  All non-dispositive motions shall be filed on or before _________ .
 	4.  All dispositive motions shall be filed and heard on or before Pretrial conference date.
 	5.  Counsel shall prepare and bring the following to the Pretrial conference, in addition to exhibits:
 		A.  Briefs on unusual legal issues
 		B.  Proposed jury instructions.
 		C.  A statement of the issues to be resolved by trial and what you must establish in order for your client to prevail.
 		D.  A list of exhibits.
 		E.  Stipulation of facts which are not contested.
 	6.  Counsel shall meet prior to the Pretrial to exchange exhibits and be prepared to discuss and advise the Court as to what exhibits can be agreed to for admission, authenticity, or other limited purposes. Exhibits that are not so exchanged shall not be admitted.
 	7.  Counsel shall appear at the Pretrial conference prepared to discuss all pending motions and settlement of the case. No motions shall be filed or heard subsequent to the Pretrial without good cause shown.
 	8.  Prior to trial, all depositions to be used at Trial are to be reviewed by counsel for objections.
Objections not received by the Court at least 24 hours prior to the scheduled Pretrial shall be deemed waived.
 	9.  Clients, including insurance representatives, shall be present at the Pretrial conference, unless expressly waived by the Judge.
 	10.  There will be no extension of any date established by this order by stipulation of the parties. A motion and order are required for any modification. No continuance of the Trial date will be granted without good cause, by motion and signed by the attorney(s) and their client(s).
SO ORDERED AND ADJUDGED this  _________  day of  _______________________________________ , 20 _________ .
   RONNIE C. DORTCH, CIRCUIT JUDGE
Click to view table.

Local Rules — Thirty-Eighth Circuit Division II — Family Court  Butler, Edmonson, Hancock and Ohio Counties
Rule 1.  Introduction/Administrative Procedure. 
101.  Introduction/Preface. 
102.  Effective Date. 
103.  Citation. 
104.  Assignment of Cases. 
105.   Holidays. 
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing. 
201.  Regular Motion Hour Schedule. 
202.  Exceptions to Regular Motion Hour Schedule. 
Rule 3.  Adoptions/Termination of Parental Rights. 
301.  Pre-hearing Compliance in Adoptions. 
302.  Pretrial Compliance — Involuntary Termination of Parental Rights. 
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy. 
401.  Filing and obtaining Emergency Protective Orders and Temporary Interpersonal Protective Orders. 
402.  Notification of Service of Petition and Emergency Protective Order and Temporary Interpersonal Protective Orders. 
403.  Oaths 
404.  Place of Filing of Emergency Protective Orders and Temporary Interpersonal Protective Orders. 
Rule 5.  Paternity. 
Rule 6.  Dependency, Neglect and Abuse. 
Rule 7.  Domestic Relations Practice 
701.  Divorce Education Program. 
702  Case Management Conference. 
703  Child Support. 
704  Ex Parte Orders Concerning Child Custody. 
705.  Custody, Visitation, Time-Sharing. 
Rule 8  Status Offenses. 
801.   Assignment of Cases. 
Rule 9.  Miscellaneous. 
901.  Children in the Courtroom. 
902.  Telephone Conferences/Testimony for Good Cause Shown. 
903.   Entry of Orders and Judgments. 
904.   Personal Identifiers. 
905.   Deadlines for Serving and Filing Motions. 
Appendix 1. Twenty-four Hour Accessibility to Emergency Protective orders and Temporary Interpersonal Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol 38thJudicial Circuit and District Butler, Edmonson, Hancock & Ohio Counties 
Appendix 2. COMMONWEALTH OF KENTUCKY  38th JUDICIAL CIRCUIT   _____________________________________  COUNTY  CIRCUIT COURT CIVIL ACTION NO.  _______________________________________  Divorce Education Program Form 
Appendix 3. 38th Judicial Circuit Family Court Division  Guidelines for General Parenting. 
Appendix 4. 38th Circuit Family Court Division Time-Sharing Guidelines/ Visitation Guidelines. 
Rule 1.  Introduction/Administrative Procedure.
101.  Introduction/Preface.
Text
These rules govern the Family Court of Butler, Edmonson, Hancock and Ohio counties. These rules are intended to supplement the Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure, and Local Rules of Practice for the Thirty-Eighth Judicial Circuit, and the Family Court Rules of Procedure and Practice (FCRPP). All previous rules adopted by the Thirty-Eighth Judicial Circuit Family Court are hereby rescinded.
102.  Effective Date.
Text
These rules are effective thirty (30) days after approval by the Kentucky Supreme Court.
103.  Citation.
Text
These rules shall be cited as “LR___” followed by the appropriate rule number.
104.  Assignment of Cases.
Text
Reserved for future use.
105.   Holidays.
Text
Family Court adheres to the list of holidays promulgated by the Administrative Office of the Courts, which can be found at http://courts.ky.gov/research/holidayschedule.htm, unless otherwise stipulated by court order.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
201.  Regular Motion Hour Schedule.
Text

 Monday: 1:30 p.m. – 4:30 p.m. Ohio County First, third and fourth Mondays Juvenile cases (all confidential cases) Tuesday: 8:30 a.m. – 11:30 a.m.    Hancock County Second & fourth Tuesdays (Non-confidential cases at 8:30 a.m.) (Confidential cases at 9:00 a.m.) 1:30 p.m.         Ohio County (Domestic Violence hearings) 2:00 p.m.         Ohio County (All other non-confidential cases) Wednesday: 8:30 a.m. – 11:30 a.m.   Edmonson County Second & fourth Wednesdays (Non-confidential cases at 8:30 a.m.) (Confidential cases at 9:00 a.m.) 1:30 p.m. – 4:30 p.m. Butler County Second & fourth Wednesdays (Non-confidential cases at 1:30 p.m.) (Confidential cases at 2:00 p.m.) 1:30 p.m. Ohio County First and third Wednesdays (Child Support) Friday: 8:15 a.m. Butler County Third Friday (Child Support) 10:30 a.m. Edmonson County Third Friday (Child Support)
Click to view table.
202.  Exceptions to Regular Motion Hour Schedule.
Text
A.  Hearings Requiring More Than 20 Minutes. It is the intent of this Court that no  hearing requiring more than twenty (20) minutes shall be heard on a regularly scheduled motion hour set out above. This rule applies to all cases before the Court including juvenile cases.
If it is anticipated that any hearing will take more than twenty (20) minutes, the parties may contact the Court’s Case Specialist at (270) 298-3433 to obtain a special date for said hearing. In the event that the parties have not obtained a special date, the parties are to certify in their Motions or Responses if the hearing on the Motion will take more than twenty (20) minutes. If any such filing certifies that the time for the hearing will exceed twenty (20) minutes, the parties shall contact the Court’s Case Specialist to obtain a special date for hearing the Motion. An order reflecting the hearing date shall be prepared by the Movant or the Court’s Case Specialist.
If no statement as to the time needed for the hearing is made, it will be assumed by the Court that the hearing will take less than twenty (20) minutes. In the event any hearing scheduled for a regular motion hour exceeds the twenty (20) minute time period, the Court may impose sanctions.
B.  Motions Not Requiring an Evidentiary Hearing. All motions that do not require an evidentiary hearing may be filed pursuant to CR 78(2). The notice of any motion filed under this rule shall state the following:
This motion is filed pursuant to CR 78(2). In order  to expedite the business of the court, the movant does not request an oral hearing on this motion. This motion has been served upon all parties, including the client for Motions to Withdraw. In order to allow time for written objections or requests for an evidentiary hearing to be filed in this matter, the Clerk shall place this motion on the next available motion hour after ten (10) days from the date of filing. Should no written objections be filed at that time, the Court may enter the attached tendered order.
If written objections are filed, the party(ies) filing said objection(s) shall send notice to all parties to appear before the Court at the next regularly scheduled motion hour.
No order shall be entered without compliance to the above-referenced notice requirement.
Rule 3.  Adoptions/Termination of Parental Rights.
301.  Pre-hearing Compliance in Adoptions.
Text
At least seventy-two (72) business hours prior to a final hearing on an adoption, the Petitioner or Petitioners, or his, her or their attorney, shall deliver to the office of the Family Court Judge at 130 E. Washington Street, Suite 320, Hartford, KY 42347, the original Court file in the matter, or sufficient copies of the pleadings in the Court file, so that the Court may check the procedural requirements of the file prior to the hearing. (i.e., the Court shall be provided with copies of the Verified Petition, Consents, Orders Terminating Parental Rights, placement documents from the Cabinet, Reports from the Cabinet, Report of Guardian Ad Litem, Findings of Fact, Conclusions of Law, Judgment, and any other pleadings necessary for the Court to review prior to the hearing). Failure to deliver these documents to the Court as set out hereinabove, may result in a continuance of the final hearing, or sanctions levied against the responsible party.
302.  Pretrial Compliance — Involuntary Termination of Parental Rights.
Text
On or before twenty (20) days prior to the date set for final hearing, the Petitioner shall supply to Respondent the following, to-wit:
a)  a list of witnesses, including addresses and telephone numbers; if any witnesses are expert witnesses, all CR 26 discovery shall be supplied to Respondent at this time;
b)  a list of all exhibits to be introduced, including expert’s written reports; and
c)  proposed Findings of Fact, Conclusions of Law and Judgment.
Respondent shall supply the same information to Petitioner at least ten (10) days prior to the trial date.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.  Filing and obtaining Emergency Protective Orders and Temporary Interpersonal Protective Orders.
Text
1.  Emergency Protective Orders and Temporary Interpersonal Protective Orders may be obtained in accordance with the local Domestic Violence Protocol (see attached Appendix “1” and as set out herein below).
2.  A Family Court Judge, District Court Judge, Circuit Court Judge, or Trial Commissioner shall review the Petition and shall issue an Emergency Protective Order or a Temporary Interpersonal Protective Order, if appropriate, as indicated in the Protocol.
402.  Notification of Service of Petition and Emergency Protective Order and Temporary Interpersonal Protective Orders.
Text
The adverse party shall be served with a copy of the Emergency Protective Order or the Temporary Interpersonal Protective Order and shall be given notice of the proceedings pursuant to the provisions of the Kentucky Revised Statutes and Kentucky Rules of Civil Procedure.
403.  Oaths
Text
In accordance with a General Order of this Court dated July 6, 2007, all Sheriff Department employees, including, but not necessarily limited to the Sheriff, deputy sheriffs and office personnel, all duly empowered city police officers and all dispatch office employees are hereby authorized to give the oath to tell the truth to any and all Petitioners petitioning for Emergency Protective Orders and Temporary Interpersonal Protective Orders, in the 38th Judicial District.
The Petitioner shall be asked to raise his or her right hand (if able) and the oath shall be given as follows, to-wit: “Do you swear or affirm to tell the truth, the whole truth, and nothing but the truth, so help you God?”
404.  Place of Filing of Emergency Protective Orders and Temporary Interpersonal Protective Orders.
Text
In accordance with the Domestic Violence Protocol, whenever a Circuit Clerk’s Office is open, the Petitioner shall file the appropriate petition for Emergency Protective Order or Temporary Interpersonal Protective Order at the Clerk’s Office. At all other times, the Petitioner shall contact the dispatch office (911 office) in their county to file a petition for Emergency Protective Order or Temporary Interpersonal Protective Order. Once the dispatch office receives a petition for an Emergency Protective Order or Temporary Interpersonal Protective Order, said office shall contact the appropriate judge on call, or trial commissioner.
Once an Emergency Protective Order or Temporary Interpersonal Protective Order is issued, the order shall immediately be given to the appropriate sheriff’s department or City Police Department for service upon the Respondent. The Emergency Protective Order or Temporary Interpersonal Protective Order shall be filed with the Clerk the next business day that the Clerk’s Office is open.
Rule 5.  Paternity.
Text
Reserved for future use. See FCRPP 14 and 15 for statewide uniform rules of procedure.
Rule 6.  Dependency, Neglect and Abuse.
Text
Reserved for future use. See FCRPP 16 and 31 for statewide uniform rules of procedure.
Rule 7.  Domestic Relations Practice
701.  Divorce Education Program.
Text
A.  From time to time, the Court will Order the parties to attend a divorce education program, in accordance with FCRPP 6(4). Presently, the only Court approved divorce education program located in the 38th Judicial Circuit is Families in Transition. Provided however, the Court does hereby approve the following additional divorce education programs: any Divorce Education Program approved by any Circuit Court or Family Court in the Commonwealth of Kentucky, as long as said program contains at least six (6) hours of instruction.
B.  If a party wishes to enroll in any divorce education program not already approved by these rules (see Paragraph A hereinabove) the party must seek prior written Order of this Court, by appropriate motion.
C.  This Court does not endorse one divorce education provider over another.
D.  
In order for the Court to make a case by case determination regarding sending the parties to a divorce education program, the Petitioner shall complete the form set out in Appendix “2” and file same with the Court at the time of the filing of the Petition for Dissolution of Marriage. Within twenty (20) days of service of any Petition for Dissolution of Marriage or the filing of an entry of appearance or waiver, the Respondent shall also be required to complete the form set out in Appendix “2” and file same with the Court.
In the event the aforementioned form or waiver is not filed, or is not fully completed, the Court may direct the party(ies) to attend a divorce education program. Furthermore, if the parties in an uncontested divorce with minor children do not attend the Case Management Conference, they may be directed to attend a divorce education program. (See LR 702).
If the parties do not fully comply with KRS 403.838 in their initial pleadings, the Court may direct the parties to attend a divorce education program.
702  Case Management Conference.
Text
The parties shall follow the provisions of FCRPP 2(6).
In divorces involving minor children, one of the purposes of the Case Management Conference is so the Court may review each file to determine whether or not the parties shall attend a divorce education program.
All parties and their counsel in uncontested divorces involving minor children shall attend the Case Management Conference if said parties have indicated on the form set out at Appendix “2” that they will not attend the divorce education program unless directed to do so by the Court, or if they have failed to otherwise file the form set out in Appendix “2” pursuant to LR 701. Otherwise, parties and their counsel need not attend Case Management Conferences involving uncontested divorces with minor children.
If the parties fail to schedule the Case Management Conference pursuant to Statewide Rule, or in the event the parties fail to attend the Conference, without filing the form in Appendix “2”, indicating the parties will attend a divorce education program, the Court may order the parties to attend an appropriate divorce education program.
703  Child Support.
Text
In all cases where a party could be responsible for the payment of child support pursuant to KRS Chapters 403, 405 and/or the Kentucky child support guidelines, including uncontested dissolution of marriage actions, at least one party, under oath, shall supply the Court with sufficient information so that the Court may calculate child support pursuant to the standard child support guidelines, (i.e.  both parties’ average gross monthly incomes shall be set out, if known; whether child support is being paid by either party; work related daycare expenses; health insurance costs and the like shall be set out). The above-referenced information shall be filed in the Court file.
In uncontested divorces, the Court prefers that all of the aforesaid applicable information be inserted in the child support paragraph in the separation agreement, and that a child support worksheet shall be attached to the separation agreement.
In the event the order or Decree deviates from the child support worksheet, a statement shall be supplied in the Court’s file setting out the reasons why there is a deviation from the child support worksheet. In uncontested divorces, the Court prefers that the deviation be set out in full in the separation agreement. The Court prefers that the following language be used to explain deviations:
“Both parties acknowledge that they have been fully advised of the amount of child support that would be applicable by the use of the Kentucky Child Support Guidelines, and in consideration of the other provisions contained herein, have agreed upon a different amount for the following reasons:  _____________________________________ . Further, both parties acknowledge that no public assistance is being paid on behalf of a child subject to the terms of this Agreement under the provisions of Part D of Title IV of the federal Social Security Act or any other applicable law.”
704  Ex Parte Orders Concerning Child Custody.
Text
All applications for ex parte/emergency child custody orders (in non-dependency, neglect and abuse cases) shall include, in addition to the requirements of FRCPP 2(8), the following information under oath , to wit:
1)  A statement regarding all non-traffic criminal records of the applicant for custody, and a statement regarding the non-traffic criminal records of the present physical custodian of the child, if known;
2)  A statement regarding any dependency, neglect and abuse records of the applicant for custody, and a statement regarding any dependency, neglect and abuse records of the present physical custodian of the child, if known (any records which identify information that would otherwise be confidential by statute shall be submitted in a sealed envelope with the Court and be marked “Statement regarding DNA Records - LR 704”); and
3)  A statement regarding any domestic violence record of the applicant for custody, and a statement regarding any domestic violence record of the present physical custodian of the child, if known.
Certified copies of any aforementioned records shall be filed with the application for emergency custody if said records are available to the applicant at the time of filing.
705.  Custody, Visitation, Time-Sharing.
Text
Attached hereto as Appendix “3” are the Guidelines for General Parenting of the 38th Judicial Circuit, Family Court Division (3/08). Each party to a case involving minor children is encouraged to read and follow these rules. Provided however, these rules shall not be mandatory on any party, unless and until the Court orders the rules to be followed in any individual case.
When “time-sharing and visitation” is ordered by the Court, the parties and the Court shall consider the Model Time-Sharing/Visitation Guidelines appended to the FCRPP Appendix A or the Model Time-Sharing/Visitation Guidelines adopted by the 38th Judicial Circuit attached to these rules as Appendix “4”. These Model Time-Sharing/Visitation Guidelines establish the foundation from which to develop a schedule that is appropriate under the circumstances.
In any order or settlement agreement, including but not limited to agreed orders, custody and property settlement agreements, and decrees of dissolution of marriage, which uses, references, and/or incorporates Timesharing/Visitation Guidelines, whether they be this Court’s or another’s, the parties shall attach a copy of the guidelines which are used, referenced, and/or incorporated to said document.

Rule 8  Status Offenses.
801.   Assignment of Cases.
Text
District Court retains its concurrent jurisdiction as authorized by law. All juvenile status offenses shall be first assigned to an appropriate District Court Judge for hearing. If the Family Court Judge, and/or District Judge determines that any juvenile status offense should be heard in Family Court (because the juvenile has previously been involved in Family Court, or because the juvenile’s family has been previously involved in Family Court, or any other appropriate reason), the District Judge shall order that the case be transferred to the Family Court.
Rule 9.  Miscellaneous.
901.  Children in the Courtroom.
Text
Pursuant to KRS 610.060(3), a child and his or her parents have a right to attend any hearing if such attendance will not unnecessarily delay the hearing. However, the court prefers that in concern for the sensibility of children, the parties keep all children out of the courtroom, and to bring children to Court only when absolutely necessary to the litigation unless the child wishes to invoke his or her rights under KRS 610.060(3). Children who are not the subject of a proceeding shall not be brought to the courthouse, unless they are to be a witness in the pending matter. In such a case, the parties shall insure that a responsible adult/overseer for the children is available at all times during the hearing.
902.  Telephone Conferences/Testimony for Good Cause Shown.
Text
Motions/evidence may be heard by telephone at the discretion of the Judge. Dates and times for telephonic conferences may be obtained through the Court’s Case Specialist by calling (270) 298-3433. As this Family Court is located in a four-county circuit, the Court expresses its desire that relatively simple matters be heard by telephonic conference, and the Court shall endeavor to make provision for same.
903.   Entry of Orders and Judgments.
Text
The Court requests that tendered orders be e-mailed and/or faxed to the Court for its consideration within five (5) business days from the conclusion of the hearing. The Order shall be styled “Order Regarding Hearing Held (applicable date) .” Where possible, proposed orders should be submitted with the Motions and Responses thereto so that the Court may enter an Order immediately after the hearing. In most contested matters where all parties are represented by attorneys, at the conclusion of the hearing the Court will request that all parties to the hearing remove themselves from the Courtroom. The Court will then issue its ruling from the bench, on the record.
904.   Personal Identifiers.
Text
All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406, 407, and 456 by providing the personal identifying information required in those chapters. However, except as set forth in the paragraph below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03 (1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope.
The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the Court.
As used in this action, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number, or name of a minor child. Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted.
905.   Deadlines for Serving and Filing Motions.
Text
All contested Family Court Motions and hearings designated to be heard in the Family Court shall be filed and served on opposing counsel or pro se party at least five (5) business days before the scheduled motion hour. Responses, if any, shall be filed and served at least two (2) business days prior to the hearing date.
Motions may be filed by facsimile or by e-mail in the appropriate Clerk’s office within the time limits provided for in these rules, but a hard copy of the Motion shall be subsequently filed of record and before the hearing date.
All Motions shall include in the Certificate of Service that a copy of the Motions and /or Responses thereto has been e-mailed or faxed to the Family Court Judge’s office, and shall include the date that said document was e-mailed or faxed.
Appendix 1.
Twenty-four Hour Accessibility to Emergency Protective orders and Temporary Interpersonal Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol 38thJudicial Circuit and District Butler, Edmonson, Hancock & Ohio Counties
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and temporary interpersonal protective orders (hereinafter collectively referred to as “domestic violence matters” and “domestic violence cases”) and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
I.  Uniform Protocol for Processing Cases 
 	A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 	B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	C.  Domestic violence matters may be reassigned from the district court division to circuit/family court when there is a dissolution/custody proceeding pending.
 	D.  Domestic violence cases are civil matters within the purview of CR 41.01. Therefore, this jurisdiction does not have a “no-drop” policy.
 	E.  Domestic violence cases may be reassigned or transferred to another circuit when it is determined that a dissolution or child custody case is pending in the other county. When a clerk discovers that such an action is pending in another county, this fact shall be brought to the immediate attention of the Family Court Judge, who will then make the determination whether the domestic violence hearing would be more appropriately heard in the other county. Consistent with FCRPP 12, when the Family Court Judge orders that a case be transferred to another circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
II.  Twenty-four Hour Accessibility 
 	A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner  during regular business hours: 
The Butler County Circuit Court Clerk and all deputy clerks
The Edmonson County Circuit Court Clerk and all deputy clerks
The Hancock County Circuit Court Clerk and all deputy clerks
The Ohio County Circuit Court Clerk and all deputy clerks
 	B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends: 
Circuit Clerk of each county and all of their sworn deputies; the County Jailer of each county and all of his sworn deputies; the County Sheriff of each county and all of their sworn deputies; the County Attorney of each county and all of their office staff, the chiefs of Police of all cities in the district and all sworn officers; and any Kentucky State Police Officers assigned in each of the counties subject to these Rules, (hereinafter “authorized agency/office”) are hereby authorized to provide Domestic Violence Petitions to any person seeking same;
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The authorized agency/office shall contact the Family Court Judge. If the Family Court Judge is not available, then contact a District Judge, or the trial commissioner according to availability. If no other judge or trial commissioner is available, contact the general jurisdiction Circuit Court Judge.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The authorized agency/office shall contact the appropriate District Judge on call, or trial commissioner. If they are unavailable, the authorized agency/office shall contact the Family Court Judge. If the Family Court Judge is unavailable, then the authorized agency/office shall contact the general jurisdiction Circuit Judge.
 	E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 	F.  The regular schedule1  
1 1 From time to time the Family Court Judge may set special hearing dates for domestic violence matters. for domestic violence hearings is as follows:

 Ohio County –Tuesday –1:30 p.m. Hancock County –2 nd  and 4 th  Tuesday –8:30 a.m. Edmonson County –2 nd  and 4 th  Wednesday –8:30 a.m. Butler County –2 nd  and 4 th  Wednesday –1:30 p.m.
Click to view table.
III.  Contempt Proceedings 
 	A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 	B.  Parties seeking to initiate contempt proceedings should contact: The Circuit Court Clerk in the county in which the domestic violence case is pending.
 	C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
All general orders, forms, policies and procedures relating to domestic violence within the judicial circuit are attached to this protocol and incorporated by reference.

Click to view 
Appendix 2.
COMMONWEALTH OF KENTUCKY  38th JUDICIAL CIRCUIT   _____________________________________  COUNTY  CIRCUIT COURT CIVIL ACTION NO.  _______________________________________  Divorce Education Program Form
Click to view form.
Appendix 3.
 38th Judicial Circuit Family Court Division  Guidelines for General Parenting.
Text
It is typically in the children’s best interest that each parent or custodian has frequent, meaningful, consistent, and continuing contact with the children. The parties, in exercising parenting time, should be cooperative and should adapt to the circumstances of the children and of both parties. Parenting time should be liberal and flexible. The terms “visitation”, “time sharing”, “parenting time” and like terms are used interchangeably herein. 
The parties are expected to fairly and reasonably modify visitation when family necessities, illnesses, or commitments so require. The parties are also expected to communicate these needs to the other and to provide as much advance notice as is possible, given the circumstances.
GENERAL GUIDELINES.
 Negative Conduct.  The parties should at all times avoid speaking negatively about each other and should firmly discourage such conduct by others. Children should never be used by one party to “spy” or “tell” on the other party and should not be given the responsibility of conveying messages between the parties. Additionally, children should not be asked to “keep a secret” from the other parent. The children should be encouraged to respect all parties. The basic rules of conduct and discipline established by the residential party should be the basic standard for all parties, and all parties should enforce these rules and expectations so that the children do not receive conflicting messages.
Parents should not discuss their marital problems with the child and should not argue with each other in the presence of the child. Neither parent should attempt to negatively impact the child’s relationship with the other party by discussing the other parent’s shortcomings. Parents should not ask the child to make adult decisions such as where or when they will visit, or where they want to live. Parents should not force the child to choose one parent over another. Parents should not question the child regarding the activities of the other parent.
Neither parent should discuss with the child the issues of custody awards, custody modifications, or child support unless both parents have agreed. If custody or child support modification is an issue, the parties should take the proper legal steps without discussion with the child. Additionally, neither parent should deny the child access to his or her other parent, nor should either parent threaten to do so, for disciplinary or other reasons.
Parents should not make promises to the child that cannot be kept. Further, parents should not attempt to buy the favor of the child with presents, special treatment, special privileges, or promises
Communication Between the Parties.  Parties shall, at all times, keep each other advised of their home and employment addresses and telephone numbers, including any cellular telephone numbers. All communication concerning the children shall be conducted between the parties either in person, by telephone or email and at their residences. Parties should refrain from communicating or contacting each other at their places of employment unless specifically prearranged or in the event of an emergency.
In the event that one party spends the night away from his or her normal residence during the child’s visitation period, the other party should be notified of how to reach the child by telephone and should be provided with the address.
Daily Routines of the Child and the Parents.  Each parent should keep the other advised of their general daily schedule, as well as phone numbers and locations of where he or she can be reached at most times of the day.
Parents should coordinate plans to bedtimes, homework schedules, and other household rules as much as possible. Once these schedules are set, both parents should adhere to them as closely as possible. When the children have homework assignments each parent should work with the children on these assignments whenever the children are in his or her care.
The parents should discuss and agree upon how discipline will be consistently administered in both households and what actions require discipline. Both parents should be open to discussion on behavioral, emotional, academic or other problems that the children may experience.
Both parents should realize that there are individual differences in how each will parent during the time spent with the child. Both parents should also realize that the child benefits greatly from consistency.
Removing Child’s Residence from Kentucky.  All parties shall abide by the provisions set forth in FCRPP 7(2). When this jurisdiction is the residence of the parties and the children at the time of the initial order, and one party later moves from this jurisdiction, the visitation pattern will naturally change. The Court will give strong consideration to imposing most of the costs of transportation necessary to facilitate future visitation on the party that moved. However, the Court will also consider other factors such as the economic circumstances of the parties and the reasons prompting the move.
School Records and Medical Information.  Each custodial party is entitled to personally obtain and view academic reports, school notices, and medical records of the children. The non-custodial or non-residential party shall be entitled to access any and all records of the children to the extent, and under the same terms and conditions, as the custodial or residential party.
The residential party shall provide the non-residential party with academic reports, school notices, and medical reports as they are received, and shall, consistent with Kentucky law, permit the non-custodial or non-residential party to communicate directly with the school and with healthcare providers directly and outside the presence of the other party.
The custodial or residential party shall supply the keeper of any academic or medical records of the children with a copy of these guidelines and any other Orders pertaining to custody, possession, or visitation of the child.
Educational Issues.  Parents should notify the child’s teacher that the child spends time in two households. Parents should meet with the child’s teachers or counselors (together if possible) to discuss behavioral or academic problems the child is experiencing and to adopt appropriate methods for solving these problems
Each party should inform the other of the child’s extra-curricular activities, schedules, school photos, school programs, and any parent-related activities (such as parent-teacher conferences, PTA meetings, etc.) Parents should not ask the child to keep the other parent informed.
Medical Treatment.  If the child has been prescribed medications or treatments, the custodial parent or residential party shall send a sufficient amount of medication, any necessary medical equipment, and appropriate instructions with the child.
Each party shall, as soon as possible, notify the other party of any medical emergency or serious illness of the child.
Elective procedures shall only be performed after both parties have been afforded the opportunity to discuss this option with the referring professional. Each party shall be given adequate information to weigh the benefits and risks of this choice. If the parties are unable to agree regarding the need for the procedure, the child should be referred to the appropriate professional for an initial assessment and evaluation, as well as a recommended course of care. If the parties are still unable to agree (after evaluating this information), each should exercise his or her legal option of seeking judicial approval prior to the decision.
Should one party learn that the child is in need of psychotherapy or counseling, that information should be given to the other parent. Both parents should be afforded the opportunity to discuss this option with the referring professional. If the parties are unable to agree regarding the need for such therapy or counseling, the child should be referred to the counselor for an initial assessment and evaluation, as well as a recommended course of treatment. If the parties are still unable to agree (after evaluating this information), each should exercise his or her legal option of seeking judicial approval prior to the decision.
Healthcare Insurance.  The party who has secured healthcare insurance for the children shall promptly supply, as applicable, insurance forms, a list of approved healthcare providers, and the procedures for using the healthcare insurance to the other party. The party who, except in an emergency, takes the children to a healthcare provider who is not approved or qualified under the insurance plan shall bear the additional costs thus created.
When there is a change in insurance carriers that requires a change in healthcare providers and when the child has a chronic illness, the parties shall give thoughtful consideration to whether it is more important to allow the child to remain with the original provider or to take advantage of the possible economic advantages of changing providers.
When one party is obligated to pay part or all of the children’s medical expenses, the obligated party shall be promptly furnished with the billings. The parties shall cooperate by submitting medical bills to the insurance carrier. The parties shall make arrangements directly with the healthcare providers to assure that the appropriate party is billed directly by the providers.
Religious Training.  Each parent is entitled to choose and follow his or her own religious beliefs and further to teach those beliefs to the child. Each parent should provide the other with information concerning any religious training or teaching in which they have formally or informally enrolled the child and should provide the name of the place of worship to the other parent.
Clothing.  The residential party shall send an appropriate supply of clean clothing for the children. This clothing should be returned with the children, clean and in good repair (when reasonably possible). The non-residential party should advise the other parent of any special activities that may be scheduled so that the residential party will know what type of clothing and what amount of clothing is appropriate for the visit.
Necessary Supplies.  Both parents should provide the supplies needed to adequately care for the child during his or her parenting time. This includes, but is not limited to: a crib or toddler bed (if necessary), linens, diapers, wipes, bottles, formula, humidifiers, shampoo, soap, lotion, diaper cream, toys and books, thermometer, Band-Aids, first aid kit, etc.
Feeding, Grooming, Hygiene, and General Care.  Both parents should maintain the proper food and equipment to adequately feed the child during his or her parenting time. Additionally, both parents should be aware of food sensitivities, their symptoms and treatment, and should know the feeding routines of the child.
If the child is breastfed, both parties should educate themselves concerning the proper handling, storage, and preparation of breast milk. Additionally, the breastfeeding mother should be prepared to pump and to provide adequate milk for the child during the father’s parenting time.
Each parent should properly bathe and groom the children during the time that the children are in his or her care. Each party should maintain adequate supplies for grooming and first aid.
Transportation Costs.   Unless otherwise agreed or ordered, the parties should equally share the costs of transportation.
Privacy of Residence.   Neither party shall enter the other’s residence without express invitation. Unless otherwise agreed or ordered, the children shall begin and end their visitation periods at the front entrance of the appropriate residence.
Intoxicants.  Each party has the right to refuse to relinquish the children to anyone, including a parent, who is under the influence of any intoxicant.
Driver’s License, Child Restraint Systems, and Seat Belts.  When transporting the child, parents should hold a valid operator’s license. If a parent is unable to transport the child, arrangements should be made to utilize a licensed driver.
All parties are required to secure the children in an appropriate child restraint system or to require the children to wear seat belts when transporting them and when arranging for their transportation with someone else. Infants less than one year of age should be secured in a rear-facing infant car seat located in the rear of the vehicle. Children over one year of age and under forty inches in height should be secured in a car seat in the rear seat of the vehicle.
Children over forty inches and less than 65 pounds shall be secured in a booster seat or seat belt, whichever is appropriate, in the rear seat of the vehicle. No child under 12 under should be permitted to ride in the front seat of a vehicle equipped with a passenger airbag. Parties should not allow children of any age to ride in the rear bed of trucks, on motorcycles or all terrain vehicles (ATV) without prior signed, written consent of the other party and are strongly discouraged from doing so.
Notice of Cancellation and Duty to Wait.  The children and the custodial or residential party have no duty to wait for the visiting party more than thirty (30) minutes from the starting time of the visitation. A party more than thirty (30) minutes late shall forfeit that visitation period.
Parties Should be Prompt with Child Appointments.  It is unfair to keep a child waiting and, worse, to disappoint a child by not appearing at all. It is equally unfair to the child when access is delayed due to the child, or the child’s belongings, not being ready on time.
Whenever possible each parent is obligated to give a minimum of three (3) days notice of intent to modify or to cancel all or part of a scheduled visitation period. When such notice is not reasonably possible the maximum notice permitted by the circumstances and the reason for modifying or canceling the visitation shall be given.
Visitation Periods missed Due to Illness or for Good Cause.  When, for good cause or serious illness, a scheduled visitation cannot occur, a substituted and mutually agreeable visitation date shall be arranged, as quickly as possible. Each party shall give timely notice of a visitation period that cannot be exercised.
Notice of Intent Not to Exercise Visitation.  Whenever possible, the non-residential party shall give a minimum of three (3) days notice of intent NOT to exercise all or part of a scheduled visitation. When such notice is not reasonably possible, one should provide the maximum notice permitted by the circumstances and the reason for not exercising the visitation. Conversely, the custodial or residential party shall give the same type of notice, when good cause exists that necessitates cancellation or modification of a scheduled visitation.
Child Support During Visitation Periods.  Unless a court order otherwise provides, the obligation to pay child support continues throughout the visitation period.
Withholding Support or Visitation.  Both parents have responsibilities to care for the child’s physical, emotional, mental, and social needs. Both parents are reminded that parent/child access and child support, although emotionally connected, are separate legal issues. Neither visitation nor child support may be withheld because of another party’s failure to comply with a court order. The children have a right to both support and visitation. They are mutually exclusive and neither is dependant upon the other
If there is a violation of either a visitation or support order the only remedy is to apply to the Court for appropriate sanctions. Only the court may enter sanctions for non-compliance and only the Court may modify child support obligations.
Childcare.  Children enjoy doing casual, ordinary things and just spending time in the presence of their parents. Children need to spend time with both parents; therefore, children should not be left alone too often with relatives, boyfriends, girlfriends, or other persons during the visitation periods.
The Court recognizes the need for parents to attend employment and to seek childcare during those hours. Further, the Court recognizes that it may be necessary for the parent exercising parenting time to utilize child care in order to work. Parties should discuss the options available, should agree upon the person or facility to provide such care, and should advise each other of how to contact the childcare provider. If at all possible the parents are encouraged to provide childcare for each other.
Telephone Visitation and Mail.  The parties are encouraged to frequently speak with the children at times mutually agreeable between the parties and the children. However, should the parties not be able to agree, the party with whom the child is staying shall make the child (age 2 or older) available to receive the telephone calls from the other party every day for a period not to exceed five (5) minutes.
Extracurricular Activities.  Visitation with the non-residential party takes precedence over extracurricular activities when the visitation cannot be reasonably scheduled so as not to conflict with these events. Even so, the non-residential party is encouraged to participate in the child’s activities and in the parent responsibilities that accompany them.
The residential party shall notify the other parties of all school events and of all organized activities (e.g. Music lessons, soccer practices, Girl Scout meetings, etc.). If the child is scheduled to attend an organized activity in which the child has been regularly participating and that attendance should occur during the visitation of the non-residential party, that party should be responsible for assuring the child’s attendance at the event, if at all possible.
By the same token, the residential party should arrange the child’s schedule so that these events do not interfere with meaningful parenting time between the child and the nonresidential party.
Conflicts.  When there is a conflict between a holiday weekend and the regular weekend visitation, the holiday weekend takes precedence. Thus, if the non-residential party misses a regular weekend because it is the residential party’s holiday, the regular alternating visitation schedule will resume following the holiday. If the non-residential party receives two (2) consecutive weekends because of a holiday, regular alternating visitation shall resume the following weekend with the residential party.
Extended Families.  Parties are encouraged to foster ties between the children and both their maternal and paternal relatives. In most cases, the children will be able to visit their paternal relatives when they are with their father and their maternal relatives when they are with their mother.
Appendix 4.
38th Circuit Family Court Division Time-Sharing Guidelines/ Visitation Guidelines.
Text
The following schedules are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time/sharing visitation schedule and the final schedule established by the court or agreed to by the parents may or may not be what these guidelines suggest.
As used in the following paragraphs, the words “visitation” and “time-sharing” shall be interchangeable.
The time-sharing/visitation schedule set by the court for holidays, school breaks and summer break should control over regularly scheduled time-sharing/visitation time, even if this allows successive time-sharing/ visitation periods.
Except as otherwise provided in this guideline, the non-primary residential parent shall have the right to possession of the child as follows:

 	1.  Weekends  –  every other weekend beginning at 6:00 p.m. on Friday and ending at 6:00 p.m. on the following Sunday.
 	2.  Weekend possession extended by a holiday  –  if a weekend period of possession begins on a Friday that is a school holiday during the regular school term that period of possession shall begin at 6:00 p.m. on the Thursday immediately preceding the Friday Holiday. If a weekend period of possession begins on a Friday that ends on or is immediately followed by a Monday that is such a holiday, that weekend period of possession shall end at 6:00 p.m. on the Monday that is the school holiday.
 	3.  Tuesdays  –  on Tuesday of each week, except during June and July, beginning at 6:00 p.m. and ending at the time the child’s school resumes on Wednesday. In the event that the child is not attending school on Wednesday, this period of possession will continue until Wednesday at 6:00 p.m.
 	4.  Thursdays  –  on Thursday of each week that the non-primary residential parent is not entitled to a weekend visit beginning at 6:00 p.m. and ending at 9:00 p.m.
 	5.  Christmas holidays in even numbered years  –  in even numbered years, beginning at 6:00 p.m. on the day the child is dismissed from school for the Christmas school vacation and ending at 9:00 p.m. on December 24. Provided however, the primary residential parent shall have possession of the child for the remainder of the child’s Christmas school vacation, including, but necessarily limited to, Christmas Eve Day (December 24) from 9:00 p.m. through December 25.
 	6.  Christmas holidays in odd numbered years  –  in odd numbered years beginning at 9:00 p.m. on December 24 and ending at 6:00 p.m. the day before the child’s school resumes after the Christmas school vacation. Provided however, the primary residential parent shall have possession of the child the remainder of the child’s Christmas school vacation, including, but not necessarily limited to December 24, until 9:00 p.m.
 	7.  Thanksgiving in odd numbered years  –  in odd numbered years, beginning at 6:00 p.m. on the day the child was dismissed from school for the Thanksgiving holiday and ending at 6:00 p.m. the day before the child’s school resumes after that Thanksgiving holiday.
 	8.  a.  Spring break in even numbered years  –  in even numbered years beginning at 6:00 p.m. on the day the child is dismissed from school for the school’s spring break vacation and ending at 6:00 p.m. the day before the school resumes after that vacation. If the school does not declare a spring break, then the non-primary residential custodian shall be entitled to exercise a spring break during the month of March (in even numbered years), upon 14 days written notice to the other parent. This time-sharing period shall be for a period of 7 days, inclusive of weekends.
 		b.  Fall break in odd numbered years  –   in odd numbered years beginning at 6:00 p.m. on the day the child is dismissed from school for the school’s fall break vacation and ending at 6:00 p.m. the day before the school resumes after that vacation. If the school does not declare a fall break, then the non-primary residential custodian shall be entitled to exercise a fall break during the month of October (in odd numbered years), upon 14 days written notice to the other parent. This time-sharing period shall be for a period of 7 days, inclusive of weekends.
 	9.  Extended summer possession  –  the weekend, Tuesday night and Thursday night visitation identified above shall not be exercised during the months of June and July by the non-primary residential parent. Said parent shall however be entitled to exercise, during the months of June and July, 30 days extended summer time-sharing with the child with said time period exercised in two, 15 day periods. If the non-residential parent provides written notice by April 1st, then that parent may designate the time periods within which to exercise the extended summer time sharing. Provided that the time-sharing should be exercised in two separate, non consecutive 15 day time periods with a period of at least 5 days in between the two visitation periods to the primary residential parent. If written notice is not provided by April 1, then the non-primary residential parent shall enjoy extended summer time-sharing with the child from 6:00 p.m. June 15th until 6:00 p.m. June 30th and also from 6:00 p.m. July 10th until 6:00 p.m. July 25th.
 	10.  Child’s birthday  The parent not otherwise entitled to possession of the child on the child’s birthday, pursuant to this guideline, shall have time-sharing with said child beginning at 5:00 p.m. and ending at 8:00 p.m. on that day provided that that parent picks up the child from the other parent’s residence and returns the child to that residence. 
 	11.  Father’s Day and Mother’s Day  –  each year, beginning at 9:00 a.m. on Mother’s Day or Father’s Day as applicable and ending at 6:00 p.m. on said day, the mother or father, as applicable, provided that he or she is not otherwise entitled to have the child under this order shall be entitled to possession of the child provided that the mother or the father shall pick up the child from the other parent’s residence and return the child to that same place. 
 	12.  Exceptions to guidelines for children under 5  –  the above rules apply except as modified below for children under 5. The following modifications shall apply to these time sharing guidelines:
 		a.  (1)  Tuesdays  –  Tuesday night visitation identified above in Section 3 shall begin at 6:00 p.m. and shall end on Wednesday at 6:00 p.m.
 		 	(2)  Tuesday visitation for children under 5 as provided for in Section 12(a)(1) above shall not apply if the parties have multiple children and at least one of which is over age 5. In that case, the parties shall exercise the Tuesday visitation as provided for in Section 3 above.
 		b.  (1)  Christmas holidays in even numbered years  –  in even numbered years beginning at 6:00 p.m. on December 20 and ending at 8:00 p.m. on December 24, the child shall be returned to the primary residential parent for at least 4 consecutive days prior to resumption of any Tuesday night or weekend visitation as set forth herein.
 		 	(2)  Christmas holidays in odd numbered years  –  in odd numbered years beginning at 8:00 p.m. on December 24 and ending at 6:00 p.m. on December 30, the child shall be returned to the primary residential parent for at least 4 consecutive days prior to resumption of any Tuesday night or weekend visitation as set forth herein. However, the primary residential parent shall have possession of the child on December 24, from 8:00 a.m. until 8:00 p.m.
 		 	(3)  The Christmas holiday timesharing/visitation for children under 5 as provided for in Section 12(b) above shall not apply if the parties have multiple children and at least one of which is over age 5. In that case, the parties shall exercise Christmas holiday timesharing/visitation as provided for in Section 5 or Section 6 detailed above, depending on whether it is an odd or even numbered year.
 		c.  (1)  Fall break in even numbered years  –  in even numbered years, the non-primary residential parent shall be entitled to exercise a 4 day fall break in the month of October upon 14 days written notice to the other parent. This 4 days shall not be exercised immediately preceding or immediately following a weekend visitation period. Rather the child shall be returned for a period of at least 4 consecutive days to the primary residential parent prior to resumption of any Tuesday night or weekend visitation as set forth herein.
 		 	(2)  Spring break in odd numbered years   –  in odd numbered years, the non-primary residential parent shall be entitled to exercise a 4 day spring break in the month of March upon 14 days written notice to the other parent. This 4 days shall not be exercised immediately preceding or immediately following a weekend visitation period. Rather the child shall be returned for a period of at least 4 consecutive days to the primary residential parent prior to resumption of any Tuesday night or weekend visitation as set forth herein.
 		 	(3)  The Fall break and Spring break modification for children under 5 as provided for in Section 12(c)(1) and 12(c)(2) respectively shall not apply if the parties have multiple children and at least one of which is over age 5. In that case, the parties shall exercise Fall break and Spring break as provided for in Section 8 detailed above.
 		d.  (1)  Extended summer possession   –  the non-primary residential parent shall be entitled to an extended period of time-sharing with the child for a 20 day period to occur during the months of June and July. Provided however that this 20 day period shall be exercised in five (5) periods, consisting of four (4) days each, with the requirement that the child be returned to the residential home for 4 day intervening periods. The weekend, Tuesday night and Thursday night visitation identified above shall not apply during the months of June and July.
 		 	(2)  The Extended summer possession modification for children under 5 as provided for in Section 12(d)(1) shall not apply if the parties have multiple children and at least one of which is over age 5. In that case, the parties shall exercise Extended summer possession as provided for in Section 9 detailed above.
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38 DR 22.  Distribution of Rules. 
38 DR 23.  Amendment of Rules. 
38 DR 1.  Assignment of Cases.
Text
(A)  CRIMINAL. Cases in each county will be divided between the divisions according to the day the offense occurred. If an offense occurred on an odd day of the month the case will be in Division I, if on an even day of the month the case will be in Division II.
When a citation or criminal summons is issued, the Defendant will be Ordered to appear before the appropriate division within 14 days. When a Defendant is arrested he or she will be released on bond to appear within 14 days in the appropriate division.
In the event a Defendant is directed to appear in the wrong division of Court for arraignment, the judge can direct the Defendant to appear in the appropriate division or arraign the Defendant and assign the case to the proper division.
The Judges may by agreement modify this procedure whenever a court date is cancelled.
(B)  CIVIL. Civil cases will be divided equally between Divisions I and II. Odd numbered cases will be assigned to Division I and even numbered cases will be assigned to Division II.
(C)  SMALL CLAIMS. Small claims will be divided equally in the same manner as civil case. However, when a Plaintiff files more than one case on the same day, each of these cases but not more than 5 will be scheduled for trial on the same day (i.e. Division I) and the clerk will assign an equal number of cases to the other division (i.e. Division II) before assigning another case to (Division I).
(D)  JUVENILE. Juvenile offenders will be divided equally between the divisions in the same manner as criminal cases.
(E)  MENTAL HEALTH. Adult Guardianship (KRS Chapter 387) will be divided equally between the division in the same manner as civil cases.
(F)  202A PROCEEDINGS. All 202A Petitions and Certifications will be presented to the Trial Commissioner in Butler, Edmonson and Hancock Counties, unless a District Judge is in the County or unless the Trial Commissioner is out of state, cannot be found or is unable to act. Hearings on 202A petitions will be handled in the same manner.
In the event the trial commissioner cannot be found or is out of state or unable to act, Petitions and Certifications will be presented to the District Judge who is “on call” and that judge will hold a hearing on the petition if necessary. In Ohio County (Monday thru Friday 8:00 A.M. to 5:00 P.M.) all Petitions and Certifications will be presented to the Judge who is holding Court or if Court is not in session to the Judge who is in Ohio County. If Court is not in session and neither judge is in Ohio County, petitions and certifications will be presented to the judge who is “on call.” After hours (5 P.M. to 8:00 A.M.) and on weekends and holidays, petitions and certifications will be presented to the judge who is “on call.”
(G)  PROBATE. PROBATE CASES IN OHIO COUNTY will be assigned according to the date of birth of the decedent and in guardianship cases the date of birth of the ward. When the birth date is on an odd day of the month the case will be assigned to Division I, when the date of birth is on an even day the case will be assigned to Division II. Name changes will be divided between the Divisions on the same basis. PROBATE CASES IN BUTLER, EDMONSON & HANCOCK COUNTIES will be scheduled by the attorney for the petitioner. If the petitioner does not have an attorney they will be scheduled as in Ohio County unless that would cause undue hardship on the petitioner or other interested parties.
When a trial commissioner appoints an executor or an administrator the Circuit Court Clerk will assign each odd numbered file to Division I and each even numbered file to Division II for inventories and settlements, etc.
(H)  DOMESTIC VIOLENCE. Domestic Violence cases will be scheduled according to the Order signed by the Circuit Judge and the District Judges on July 12, 1996  and the Domestic Violence Protocol for the District and Circuit Court of the 38th Judicial Circuit dated January 14, 1998 .
38 DR 2.  Court Sessions.
Text
(A)  BUTLER COUNTY. This Court will be in session at 8:00 A.M. each Thursday. Division I will be in session on July 17, 1997 and Division II will be in session on July 10, 1997. Thereafter each Division will be in session every other Thursday.
All adult criminal arraignments are to be at 8:00 A.M.
Civil proceedings and Probate can be scheduled at 10:00 A.M. or 1:00 P.M.
Small Claims and Domestic Violence cases are to be scheduled at 1:00 P.M.
Juvenile and other confidential proceedings are to be scheduled at 2:00 P.M.
(B)  EDMONSON COUNTY. Court will be in session at 9:30 A.M. each Tuesday, Division I will be in session on February 2, 2000 and Division 2 will be in session on February 9, 2000.
All adult criminal arraignments are to be scheduled for 9:30 A.M.
All probate and small claims are to be scheduled at 11:00 A.M.
All civil cases are to be scheduled at 1:00 P.M.
All juvenile and other confidential proceeding are to be scheduled at 2:00 P.M.
(C)  HANCOCK COUNTY. 
District Court will be scheduled each Wednesday at 10:00 A.M. Division I will be in session on July 23, 1997 and Division II, the following Wednesday. Each division will be in session every other Wednesday thereafter.
All adult criminal arraignments will be at 10:00 A.M.
All probates will be scheduled at 11:00 A.M.
All small claims and civil cases will be scheduled at 1:00 P.M.
All juvenile and other confidential proceedings will be scheduled at 2:00 P.M.
(D)  OHIO COUNTY. 
Division I will be in session 8:30 A.M. each Friday (beginning February 4, 2000).
Division II will be in session 8:30 A.M. each Monday.
All adult criminal arraignments will be scheduled for 8:30 A.M. Pre-trial conferences are to be scheduled at 10:00 A.M. and 1:00 P.M.
All probates are to be scheduled at 9:30 A.M.
All civil actions are to be scheduled for 10:00 A.M.
All juvenile and other confidential proceedings are to be scheduled at 2:00 P.M.
Small claims and EURISA actions will be scheduled at 9:00 A.M. each 4th Wednesday, beginning July 16, 1997 in Division I, and at 9:00 A.M. each 4th Thursday, beginning July 17, 1997 in Division II.
38 DR 3.  Motions.
Text
1.  Motions must be filed with the Circuit Clerk at least 48 hours prior to the scheduled hearing, excluding Saturdays, Sundays and holidays unless a different period is fixed by the Rules of Civil Procedure or applicable statute. Each motion must be served on the opposing counsel or party not represented by counsel by the methods specified in CR 5.02.
2.  Copies of all motions filed shall be served or mailed to the presiding Judge, at his/her office in the Ohio County Community Center, Hartford, Kentucky.
3.  All motions shall be separately paragraphed and separately numbered.
4.  All motions will be filed in the division where the case has been assigned.
38 DR 4.  Appearances, Substitutions, Stipulations.
Text
After a party has appeared by counsel he may not appear or act in his own behalf, unless the attorney or the party tenders an agreed order permitting the attorney to withdraw; or unless the party has been advised by his counsel to so appear for a specific purpose.
An attorney may for good cause appear at an arraignment or pre-trial conference via telephone, provided his client appears in court (unless his appearance has been waived by the court).
38 DR 5.  Continuances.
Text
All cases set for trial or pre-trial conference shall be heard at the time and date set unless continued pursuant to the Kentucky Rules of Civil or Criminal Procedure.
38 DR 6.  Petitions.
Text
All petitions (except emergency matters) shall be filed not later than 48 hours , prior to the scheduled hearing excluding Saturdays, Sundays, and holidays, unless a different period is fixed by the rules of Civil Procedure or applicable statute.
All petitions, motions and pleadings by attorneys will be typewritten.
Persons proceeding pro se are to file typewritten motions and petitions, etc. If they do not have access to a typewriter they may use ink.
When a party proceeds pro se using AOC forms, the Clerk is to advise the party filing the form, that the court will refuse to act until the form is properly completed.
38 DR 7.  Subpoenas.
Text
All subpoenas shall be delivered to the Sheriff or other process server at least 14 days prior to the trial date, except when a case is set for trial less than two weeks prior to the trial date, in which event the subpoenas shall be delivered not later than 48 hours after the case is set for trial. No continuances will be granted solely because a witness has not been subpoenaed unless this rule was complied with.
38 DR 8.  Order of Trial.
Text
1.  Due to the great number of cases to be assigned for jury trial, and the large number of cases that are disposed of without a trial, at or near the day of trial, it is necessary to set several matters for each jury trial date. Cases assigned for a jury trial date will be taken in the following order:
 	(a)  Defendants who are incarcerated on the charge;
 	(b)  Defendants charged with Driving While Under the Influence;
 	(c)  Disability determinations;
 	(d)  Criminal cases in the order they are filed;
 	(e)  Civil cases in the order they are filed;
 	(f)  Paternity cases.
2.  No more than two non-criminal cases and a total of eight cases will be scheduled at any jury trial date except in an emergency.
3.  All parties shall notify the court within 24 hours of the settlement of any case set for  jury trial.
38 DR 9.  Preparation for Arraignment.
Text
The court will not arraign any defendant until the following steps have been completed:
 	1.  The charging statement has been filed in the Circuit Court Clerk's office.
 	2.  The Circuit Clerk has opened a Court file on the case.
 	3.  The case has been be printed on the Court docket.
 	4.  A defendant who has not made bond must have been interviewed by Pre-Trial Services.
In the event Pre-Trial Services is unable to interview a defendant before court adjourns, the court will arraign the defendant, but the absence of the Pre-Trial Release Report may adversely affect the defendant's bond.
38 DR 10.  Courtroom Decorum.
Text
(a)  All parties shall remain outside the jury rail until their particular case is called for hearing. When each case is called the parties shall proceed to the bench or podium (or counsel table). Attorneys may remain inside the well of the Court to expedite proceedings. The attorneys and parties shall not approach the bench without permission requested and granted. No smoking, food or drink shall be permitted in the Courtroom except jurors and persons seated at a bench or table may have a nonalcoholic beverage. All settlement negotiations and plea bargaining will take place outside of the Courtroom or during periods when Court is in recess. Attorneys, if physically able, should stand when addressing the Court unless allowed to remain seated by permission of the Court.
(b)  No one will contact or approach the court clerk without the permission of the Court.
(c)  Attorneys should be properly and respectfully attired including, for male attorneys, coats and ties, and for female attorneys, attire at the same level of formality. Hats, overcoats, raincoats, and umbrellas will be left outside the railing during hearings.
(d)  It shall be the responsibility of the Bailiff to maintain order in the Court. The Bailiff shall request anyone (including attorneys and court personnel) who is talking loudly during court proceedings to leave the courtroom. He shall also advise anyone who is standing in the courtroom that they must sit or leave the courtroom. He is to promptly advise the Court if anyone fails to comply with his request.
38 DR 11.  Enhancement of Penalties.
Text
In any case where the penalty is enhanced by a prior conviction or convictions, it shall be the prosecutor's responsibility to properly charge the defendant. This rule shall not limit or interfere with the prosecutors discretion.
38 DR 12.  [Not Used.]
38 DR 13.  Criminal Records Check.
Text
Whenever a defendant is charged with violating KRS 189a.010(1) the Pre-trial Release Officer shall file a copy of the defendant's criminal record and his pre-trial report in the Circuit Court Clerk's office before the defendant is arraigned.
38 DR 14.  Recording.
Text
The Clerk shall be responsible for properly recording all court proceedings and if so directed by the presiding judge, all orders and dispositions on the court docket.
No one will contact or approach the court clerk without requesting permission of the court.
38 DR 15.  Filing Charging Instruments.
Text
Any officer issuing a citation, or executing a warrant or criminal summon shall file the original citation, complaint and warrant or summons in the Circuit Clerk's office as soon as possible, and in any event not less than 48 hours excluding Saturdays, Sundays, and holidays before the scheduled arraignment. Failure to do this may result in dismissal of the charge or charges against the defendant or the release of the defendant ROR.
38 DR 16.  Domestic Violence Advocates.
Text
Domestic Violence advocates should meet with victims before court. Advocates can only approach the bench with a victim if he/she has the victims permission.
38 DR 17.  Juvenile Session — Notice to Victims.
Text
The Circuit Court Clerk shall make an attempt to notify the victim, the victim's parents or legal guardian, or, if emancipated, the victim's spouse or legal representative by letter delivered by U.S. Mail of the time, date and place of all formal juvenile proceedings as required by KRS 610.060.
38 DR 18.  Juvenile Session—Private Counsel.
Text
The County Attorney shall represent the Commonwealth whenever dependency, neglect or abuse petition has been filed. Petitioners in such case may employ private counsel to prepare a juvenile petition. This does not authorize the release of any confidential information to the private attorney or authorize him to examine the juveniles file or attend any juvenile proceeding.
38 DR 19.  Citation of Rules.
Text
These rules may be cited as “38 DR  _________ ” or “Rules of the 38th District Court”
38 DR 20.  Enforcement of Rules.
Text
These rules may be enforced by the court's contempt powers.
38 DR 21.  Dismissal for Failure to Prosecute.
Text
When any action has remained on the civil or criminal docket for 9 months or more without any step being taken indicating an intention to prosecute the action, the court may dismiss it for want of prosecution either on its own motion or on motion of either party.
38 DR 22.  Distribution of Rules.
Text
1.  Each Circuit Clerk shall distribute copies of these rules by U.S. mail or hand delivery to the attorneys who maintain an office in his or her county.
2.  A copy of these rules shall also be delivered to any attorney subsequently becoming a member of the 38th District Bar or any attorney requesting a copy.
38 DR 23.  Amendment of Rules.
Text
These Rules may be amended or modified by appropriate Order of the Court and, by approval of the Supreme Court of Kentucky.
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Text
APPLICATION AND EFFECTIVE DATE OF REGIONAL RULES
These Court Practice and Procedure Rules, 39th Judicial Circuit, Breathitt, Wolfe and Powell Counties, and the Kentucky Rules of Civil or Criminal Procedure and other law, in so far as applicable directly or by analogy, shall govern civil and criminal proceedings in the 39th Judicial Circuit unless the same conflict with any statute or other law of the United States or the Commonwealth of Kentucky, at any time legally adopted, in which event any such statute, law, rule, or order shall at all times prevail. The rules shall be effective April 1, 2008, provided they have first been approved by the Chief Justice of the Supreme Court of Kentucky.
Rule No. 1.  Motion Days and Motions.
Text
(The following applies to all motions in either civil or criminal matters, except those permitted by law to be heard ex parte).
(A)  Powell County Civil and Criminal Motion days shall be held on the first and third Wednesday, after the first Monday, of each month. Wolfe County Civil and Criminal Motion days shall be held on the second and fourth Thursday, after the first Monday, of each month. Breathitt County Civil and Criminal Motion days shall be held on the first and third Friday, after the first Monday, of each month. The Civil Motion hour will begin at the hour of 9:00 a.m. and the Criminal Motion hour will begin at the hour of 10:00 am. or directly after the Civil Motion hour has finished.
(B)  The Clerk shall keep a motion docket in which there shall be docketed, in order, all motions filed with the Clerk no later than one week prior to the Court's Motion day. Any motions filed thereafter shall be docketed on the following motion day unless otherwise agreed by the parties. On the call of the motion docket, the Court shall either rule on a motion, set it for a day to be heard, or continue it until the following motion day.
(C)  At the time notice of the motion is served on the adverse party, a copy of the notice and motion shall also be furnished to the Judge of the Court at his address of P.O. Box 946, Jackson, Kentucky 41339, phone: 606-666-7130 (if Counsel feels motion will be contested) and proof of service on the Judge should be listed in the Certificate of Service. Failure to furnish such copy shall be cause for the Court to delay hearing of said motion until the next motion day, if the Court so desires.
(D)  There shall be filed with each motion a brief statement of the grounds therefore, with citations of authorities relied upon, which may be set forth in the body of the motion, if the pleader so desires. If a party desires to respond or if the Court orders a response, the response to any motion shall be in similar form and shall be filed with the Clerk prior to the date set for the hearing of the motion unless a different time is fixed by the Court.
(E)  In the event that a party is properly noticed for a motion, and is absent at the hearing of the motion without making proper arrangements for such absence, the Court may rule on such motion even in the absence of such party, although the Court may consider in lieu of such party's presence, a properly filed memorandum.
(F)  All motions, including motions for summary judgment but excluding motions to set a pretrial conference or trial date, shall be filed with the tender of a proposed Order in conformity therewith, including such Orders that require findings of fact and conclusions of law. Such Orders shall be by separate styled instruments and not on the same page as the motion. This is not intended to delegate the Court's decision making power, but will be used solely for information and as a guide.
Rule No. 2.  Continued Motions.
Text
An attorney who will be unable to be present at the time set for a motion shall immediately contact the moving attorney and attempt to establish a mutually agreeable time for the hearing of the motion. Should this prove unsuccessful, the party desiring the continuance shall immediately file a motion for a continuance in writing, stating the reasons for the continuance, and shall send a copy directed to the attention of the Judge as well as filing it with the Clerk. If a continuance is obtained, whether it be by agreement or not, the party seeking the continuance shall re-file the motion and re-notice the parties.
Rule No. 3.  Drug Court.
Text
Beginning on April 7, 2008, drug Court for Breathitt and Wolfe Counties shall be held every other Monday in Breathitt County at 3:00 p.m. If a holiday falls on a Drug Court date, Drug Court shall be held on the following Monday and then every other Monday thereafter.
Rule No. 4.  Videotaped Depositions.
Text
Upon appropriate motion of a party pursuant to CR 30.02(4) or RCr 7.18, a deposition may be videotaped and used in accordance with law, subject to the following:
 	(A)  Due notice shall be given of the time and place of the taking of the depositions and of the witnesses to be taken, unless said matters are agreed upon by the parties, as in other cases.
 	(B)  Each deposition shall be taken before an officer duly qualified to administer the oath to the witness and to certify that the record thus made is accurate and complete. 
 	(C)  In addition to the videotape recording of each deposition, there shall be furnished to the Court, for the purpose of ruling upon objections in advance of trial, a typewritten transcript of the verbal testimony and all objections thereto, duly certified to be accurate and complete. Upon motion of either party, the Court will review the typewritten transcript at a hearing with respective counsel prior to trial, rule upon objections, and, upon the basis thereof, will direct the excision from the videotape of all material properly objected to, preserving the excised portion for the purposes of any appeal. 
 	(D)  When completed, the videotape and typewritten transcript of each deposition thus taken shall be transmitted to the Clerk of the Court by the reporter who took the same, in the manner required by law.
Rule No. 5.  Pretrial Conferences and Assignment of Cases for Trial — Civil Cases.
Text
Any party desiring a trial date shall file a motion entitled “Motion to Set for Trial” which shall be placed on the motion docket. At the hearing on the motion, the Court shall set a date for a trial, unless a party objects and the Court finds that the case has not sufficiently progressed to be assigned for a pretrial conference. Unless otherwise ordered by the Court, or except for good cause shown, the parties shall:
 	(A)  Seven days prior to trial, each party shall submit a tendered Witness List and Exhibit List to all other parties. Counsel shall tender proposed Jury Instructions on the first day of trial for the Court's review. 
 	(B)  If the parties desire a pre-trial conference, any party to the suit may notice the pre-trial conference at the last regularly scheduled motion hour prior to the trial date. If any of the parties feel there are issues that must be addressed prior to trial via a pretrial conference, the parties are encouraged to contact the Judge's office at 606-666-7130 and either a special time and date will be set for a pretrial conference or a pre-trial telephone conference can be held.
 	(C)  Prior to the trial date, counsel for the parties shall meet, or confer by telephone, for a final discussion of (1) possibility of settlement, and (2) preparation of written stipulation of all possible facts, and shall advise the Court that such final conference was held and the results thereof. 
 	(D)  Once a trial date has been set, neither party shall be granted a continuance unless the Court is satisfied that the reasons were both unavoidable and unforeseeable on the setting date.
Rule No. 6.  Class D Felony Pretrial Diversion.
Text
Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, for a period of time not to exceed five (5) years, subject to certain conditions established by the Court.
PERSONS ELIGIBLE are as follows: 
 	A.  Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration with in the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion.
 	B.  The person charged must enter a plea of guilty before becoming eligible for pretrial diversion. 
 	C.  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	D.  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8) and KRS 189A.120(2) shall be ineligible for this program.
 	E.  No person shall be eligible for this program more than once in any five (5) year period.
Rule No. 7.  Procedure in Criminal Cases.
Text
At the time of arraignment, each case shall be assigned a time for pretrial conference. Pre-trial conferences shall be held as a matter of course in all criminal cases. At the pretrial conference, the case shall be assigned for trial on a day certain or may be continued for further action.
Rule No. 8.  Master Commission.
Text
(A)  All signed Judgments and Orders of Sale must be sent to the Master Commissioner's office within ten (10) days of the Judge's signature.
(B)  Sales cannot occur outside the time specified in the Judgment and Order of Sale. If the specified time expires, there must be a new Order setting forth a later sale date. 
(C)  Sales may only be cancelled through the Master Commissioner's office and Circuit Judge's office in writing. 
(D)  If a sale is cancelled, the Master Commissioner Fees and Costs will be filed and paid in accordance with law.
Rule No. 9.  Jury Selection.
Text
This Court hereby adopts the procedures set forth in the Administrative Procedures of the Court of Justice: Part II, Jury Selection and Management, Section 5.11, to be implemented as follows: 
The computer services of the Kentucky Board of Elections (Office of the Secretary of State) shall be used.
Rule No. 10.  Entry of Orders and Judgment and Service.
Text
(A)  In all civil cases in which a verbal Order or Judgment is announced by the Judge, and in the case of a jury verdict, an Order or Judgment in conformity therewith shall be prepared by counsel for the prevailing party within seven (7) work days after the Order or Verdict, unless directed otherwise by the Judge. It shall also include “prepared by.” If the party against whom the Order or Judgment is entered is not represented by counsel, that fact shall be endorsed thereon.
(B)  All criminal Judgments shall be prepared and completed by counsel for the defense and presented to the Commonwealth of Kentucky for review prior to Judgment entered by the Court.
(C)  When signed by the Judge, the Order or Judgment shall be delivered to the Clerk for entry. Counsel preparing the Order or Judgment shall also deliver to the Clerk a sufficient number of copies together with properly addressed stamped envelopes to permit the Clerk to complete service thereof when required by CR 77.04. Counsel may waive in writing service of any Order or Judgment and Notice of Entry. 
(D)  The Court will sign all Agreed Orders signed by all counsel of record or by parties not represented by counsel who are affected by the Order with the exception of Orders continuing the trial of any case. The disposition of such Orders shall not appear on the motion day docket and counsel for the parties affected by such Orders need not appear before the Court.
Rule No. 11.  Distribution of Orders.
Text
The Circuit Clerk shall distribute copies of all Orders by mail or delivery to the persons listed under DISTRIBUTION and shall certify mailing or delivery by making a check mark by the person listed and shall initial and date the same at the bottom of the Distribution list. It shall be the responsibility of the party preparing the Order to make sure that all Orders contain a Distribution list as set out in the example below.

 DISTRIBUTION: John R. Doe, Esq. P.O. Box 987 Jackson, KY 41339 ( ) (Clerks initials & date)
Click to view table.
Rule No. 12  Default Judgments.
Text
A party seeking a judgment by default where CR 55.01, 5.01 or  6.03 apply shall file a written motion for such a judgment, which must appear on the motion docket. Said motion shall be accompanied by the movant's certificate, as stated in CR 55.01. Counsel  for the movant (or its designee counsel) shall appear in person at the motion hour designated or the motion will not be considered. Any judgment by default entered by the Court shall, as a part thereof, state that the movant has furnished the certificate as required by CR 55.01.
Rule No. 13.  Answers to Interrogatories or Requests for Admissions.
Text
When answering interrogatories or requests for admissions, the replying party shall set forth immediately preceding each answer the question or the request to which the answer is responsive.
Rule No. 14.  Dismissal of Action for Failure to Prosecute.
Text
When any action has remained on the Civil Docket for one (1) year without any step being taken indicating an intention to prosecute said action, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.
Rule No. 15.  Punctuality, Expedition and Settlement.
Text
(A)  Attorneys will make every effort consistent with the legitimate interest of their client to expedite litigation and to avoid unnecessary delays. 
(B)  Attorneys shall be punctual in all court appearances and shall give prompt notice to the Court and to all other counsel in the case, of any circumstances requiring his or her absence or tardiness. 
(C)  Attorneys shall make a reasonable effort to settle the dispute of their client prior to court appearances. They will promptly inform the court of any settlement, partial or entire, with any party or of the continuance of any matter set for hearing or trial.
Rule No. 16.  Appeals.
Text
Upon appeal to the Kentucky Court of Appeals or Kentucky Supreme Court of any case of the Circuit herein, it shall be the duty of the attorney for the appellant to notify the Court Reporter for the 39th Judicial Circuit (if applicable) immediately in order that the court reporter may begin preparing the written transcript if a written transcript is desired by the appellant. The purpose of this Rule is ensure that the court reporter has ample time to prepare the written transcript, and the court reporter not be informed at the last minute (perhaps, in five days) that said written transcript is due at the reviewing Court. The Clerk of the Court shall also immediately inform and mail a copy of the designation of record, upon filing, to the stenographer responsible for the written transcript, if any. This Rule will ensure that the appeal is expedited as promptly and efficiently as possible for the reviewing Court.
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Appendix A. TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL  THIRTY-NINTH JUDICIAL CIRCUIT AND DISTRICT  BREATHITT, POWELL AND WOLFE COUNTIES 
Appendix B. TIME SHARING/VISITATION GUIDELINES  THIRTY-NINTH JUDICIAL CIRCUIT AND DISTRICT 
Rule 1.  INTRODUCTION AND ADMINISTRATIVE PROCEDURE
101.  Preface
Text
These are the Uniform Rules of Court Practice and Procedures of the 39th Judicial Circuit (Breathitt, Powell and Wolfe Counties) Family Court Division (hereinafter referred to as “Family Court”). These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Family Court Rules in the 39th Judicial Circuit.
102.  Effective Date
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation
Text
These Rules shall be cited as 39FCRP.
104.  Holidays
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING 
Text
A schedule of Court recognized Holidays may be obtained at the Breathitt, Powell and Wolfe County Circuit Court Clerk's Offices. Holiday schedules shall be consistent with the Circuit Court Clerk's Holiday schedule in the respective counties in the 39th Judicial Circuit, Family Court Division.
Breathitt Circuit Court Clerk's Office 
Breathitt County Justice Center
1131 Main Street
Jackson, Kentucky 41339
Telephone: (606)-666-5768
Facsimile: (606)-666-4893
Office Hours: Monday – Friday 8:00 a.m. to 4:00 p.m.

Powell Circuit Court Clerk's Office 
Powell County Courthouse
52 Washington Street
P.O. Box 578
Stanton, Kentucky 40380
Telephone: (606)-663-4141
Facsimile: (606)-663-2710
Office Hours: Mondays & Fridays – 8:00 a.m. to 6:00 p.m.
Tuesday, Wednesday Sc. & Thursday – 8:00 a.m. to 4:30 p.m.

Wolfe Circuit Court Clerk's Office 
Wolfe County Courthouse
10 Court Street
P.O. Box 296
Campton, Kentucky 41301
Telephone: (606)-668-3736
Facsimile: (606)-668-3198
Office Hours: Monday – Friday 8:00 a.m. to 4:00 p.m.
Except 1st Friday of each month 8:00 a.m. to 5:00 p.m.
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
201.  Regular Motion Hour Schedule
Text
A.  MONDAY-POWELL FAMILY COURT Motion Hour shall be held on Monday for all Powell County Family Court actions pursuant to the following monthly schedule:
 1st Monday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Juvenile Dependency, Neglect & Abuse actions 2nd Monday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Domestic Motion Hour Uncontested Motions to Submit Temporary: custody/timesharing/child support/maintenance/status quo Motions for Final Hearing Dates: Divorce/Custody/Timesharing/Adoption/TPR Motions for: Mediation/Pre-trial/Case Management Conferences Motions for: Summary Judgment/Default Judgment/Show Cause/Contempt Motions to Compel Motions for Appointment/Fees: Guardian Ad Litem/Warning Order Attorney 1:00 p.m. Previously set Case Management Conferences/Final Evidentiary Hearings 3rd Monday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Paternity/Motions and Hearings Child Support (“J” cases) Child Support (“CI” cases) Motions for: Show Cause/Modification/Arrearages/Wage Assignments 1:00 p.m. Civil Child Support/Paternity Contempt Hearings Juvenile Status Offenses 4th Monday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Domestic Motion Hour Uncontested Motions to Submit Temporary: custody/timesharing/child support/maintenance/status quo Motions for Final Hearing Dates: Divorce/Custody/Timesharing/Adoption/TPR Motions for: Mediation/Pre-trial/Case Management Conferences Motions for: Summary Judgment/Default Judgment/Show Cause/Contempt Motions to Compel Motions for Appointment/Fees: Guardian Ad Litem/Warning Order Attorney 11:00 a.m. Juvenile Dependency, Neglect and Abuse 1:00 p.m. Previously set Case Management Conferences/Final Evidentiary Hearings
Click to view table.
B.  TUESDAY – WOLFE FAMILY COURT Motion Hour shall be held on Tuesday for all Wolfe County Family Court actions pursuant to the following monthly schedule:
 1st Tuesday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Juvenile Dependency, Neglect & Abuse actions 2nd Tuesday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Domestic Motion Hour Uncontested Motions to Submit Temporary: custody/timesharing/child support/maintenance/status quo Motions for Final Hearing Dates: Divorce/Custody/Timesharing/Adoption/TPR Motions for: Mediation/Pre-trial/Case Management Conferences Motions for: Summary Judgment/Default Judgment/Show Cause/Contempt Motions to Compel Motions for Appointment/Fees: Guardian Ad Litem/Warning Order Attorney 1:00 p.m. Previously set Case Management Conferences/Final Evidentiary Hearings 3rd Tuesday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Paternity-Motions and Hearings Child Support (“J” cases) Child Support (“CI” cases) Motions for: Show Cause/Modification/Arrearages/Wage Assignments Civil Child Support/Paternity Contempt Hearings Juvenile Status Offenses 1:00 p.m. Previously set Case Management Conferences/Final Evidentiary Hearings 4th Tuesday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Domestic Motion Hour Uncontested Motions to Submit Temporary: custody/timesharing/child support/maintenance/status quo Motions for Final Hearing Dates: Divorce/Custody/Timesharing/Adoption/TPR Motions for: Mediation/Pre-trial/Case Management Conferences Motions for: Summary Judgment/Default Judgment/Show Cause/Contempt Motions to Compel Motions for Appointment/Fees: Guardian Ad Litem/Warning Order Attorney 1:00 p.m. Previously set Case Management Conferences/Final Evidentiary Hearings
Click to view table.
C.  WEDNESDAY – BREATHITT FAMILYCOURT Motion Hour shall be held on Wednesday for all Breathitt County Family Court actions pursuant to the following monthly schedule:
 1st Wednesday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Paternity/Motions and Hearings Child Support (“J” cases) Child Support (“CI” cases) Motions for: Show Cause/Modification/Arrearages/Wage Assignments Civil Child Support/Paternity Contempt Hearings 2nd Wednesday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Domestic Motion Hour Uncontested Motions to Submit Temporary: custody/timesharing/child support/maintenance/status quo Motions for Final Hearing Dates: Divorce/Custody/Timesharing/Adoption/TPR Motions for: Mediation/Pre-trial/Case Management Conferences Motions for: Summary Judgment/Default Judgment/Show Cause/Contempt Motions to Compel Motions for Appointment/Fees: Guardian Ad Litem/Warning Order Attorney 1:00 p.m. Previously set Case Management Conferences/Final Evidentiary Hearings 3rd Wednesday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Juvenile Status actions Juvenile Dependency, Neglect & Abuse actions 4th Wednesday 9:00 a.m. Emergency DNA/Status/bench warrants served Hearings Domestic Violence Hearings 9:30 a.m. Domestic Motion Hour Uncontested Motions to Submit Temporary: custody/timesharing/child support/maintenance/status quo Motions for Final Hearing Dates: Divorce/Custody/Timesharing/Adoption/TPR Motions for: Mediation/Pre-trial/Case Management Conferences Motions for: Summary Judgment/Default Judgment/Show Cause/Contempt Motions to Compel Motions for Appointment/Fees: Guardian Ad Litem/Warning Order Attorney 1:00 p.m. Previously set Case Management Conferences/Final Evidentiary Hearings
Click to view table.
D.  Thursdays and Fridays are reserved for case management conferences, emergency, special and final evidentiary hearings as set by the Court in Breathitt, Powell or Wolfe County.
E.  All motions shall be timely filed, noticed for hearing on a date and time certain, and served on all parties and counsel pursuant to 39FCRP 203. Counselor parties may tender a proposed order, decree or judgment on or before the date of the hearing.
F.  Every pleading, motion and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number facsimile number and original signature of the attorney and/or party signing the paper except when submitted by the Judge for filing. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
G.  All orders, decrees and judgments tendered to the court shall contain the words “Prepared By” above the signature of the attorney or party tendering same and shall contain the Family Court Clerk's certificate of service to all parties and counsel.
H.  Motions in Paternity/Child Support, Dependency, Neglect and Abuse, Status Offense and Domestic Violence actions shall be scheduled for the appropriate and regularly scheduled docket.
I.  Emergency Dependency, Neglect and Abuse and Status motions may be heard on any day of the week, with appropriate notice to the parties, upon approval of an assistant county attorney and upon approval of the Family Court Judge. Non-emergency Dependency and Status motions shall be noticed for the appropriate and regularly scheduled docket.
J.  Arraignments on paternity bench warrants served shall be heard on the appropriate and regularly scheduled Paternity docket or on the emergency docket with notice to the county attorney.
K.  Motions in dissolution of marriage, custody, visitation/timesharing, adoptions, and termination of parental rights actions shall be heard on the appropriate and regularly scheduled Domestic Motion Hour docket.
202.  Exceptions to Regular Motion Hour Schedule
Text
There shall be no Motion Hour during any scheduled Judicial College or the Kentucky Bar Association Annual Meeting. If the courthouse is closed for any reason, i.e. Holiday, inclement weather, or the unavailability of the Family Court Judge, then all Motions shall be passed to the next appropriate regularly scheduled Motion Hour in that county unless otherwise ordered by the Family Court Judge.
203.  Deadlines for Serving and Filing Motions
Rule 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS 
Text
Motions to be placed on the Motion Docket shall be filed in the county of the proceeding and shall be filed in the Office of the Circuit Court Clerk in that county by the close of business no later than seven (7) days prior to the scheduled Motion Hour. Motion Hour in Powell County is scheduled on the first four (4) Mondays of each month. Motions to be heard on a Monday Motion Docket shall be filed and served on or before the close of business on the preceding Monday, unless that Monday falls on a holiday or a day when the Powell Circuit Court Clerk's Office is closed, in which event, by the close of business on the preceding Friday. Motion Hour in Wolfe County is scheduled on the first four (4) Tuesdays of each month. Motions to be heard on a Tuesday Motion Docket shall be filed and served on or before the close of business on the preceding Tuesday, unless that Tuesday falls on a holiday or a day when the Wolfe Circuit Court Clerk's Office is closed, in which event, by the close of the business day next preceding that Tuesday. Motion Hour in Breathitt County is scheduled on the first four (4) Wednesdays of each month. Motions to be heard on a Wednesday shall be filed and served on or before the close of business on the preceding Wednesday, unless that Wednesday falls on a holiday or a day when the Breathitt Circuit Court Clerk's Office is closed, in which event, by the close of the business day next preceding that Wednesday. All motions not timely filed shall be re-noticed for hearing on a date and time certain.
Rule 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS
301.  Inspection of Adoption Records
Text
Applications to inspect Adoption Records may be obtained from the Circuit Court Clerk's Office and upon completion the Clerk will submit same to the Court (KRS 199.572).
302.  Temporary Custody Order
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not opened to inspection by persons other than the parties to such proceedings and their counsel.
303.  Adoptions/Termination of parental Rights Cases
Rule 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY 
Text
A.  Motions in Adoption proceedings, including a motion for a final hearing date, shall be served on all parties/counsel and noticed for hearing on the Family Court Domestic Motion Hour docket in the county where the adoption case is filed. Pursuant to FCRPP 33(1), no request for a final hearing date shall be made prior to the filing of the state child protective service agency (CHFS) report pursuant to KRS 199.510, and the guardian ad Litem report, if any, pursuant to KRS 199.515. Upon assignment of a hearing date, the requesting party shall serve notice of the hearing to all necessary parties/counsel in accordance with KRS 199.515.
B.  Motions in Involuntary Termination of Parental Rights proceedings, including motions for pretrial conferences and final hearing dates, shall be served on all parties/counsel and noticed for hearing on the Family Court Domestic Motion Hour docket in the county where the termination proceeding is filed. Pursuant to FCRPP 34 upon assignment of a hearing date, the requesting party shall serve notice to all necessary parties/counsel. If an order terminating parental rights is entered, a review hearing pursuant to FCRPP 36 shall be scheduled.
C.  Pursuant to FCRPP 32(2)(a), termination of parental rights proceedings involving two (2) or more children with the same parent(s) whose rights are subject to termination must proceed by separate petitions for each child, but may be consolidated for hearing purposes only if ordered by the court.
Rule 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
401.  Procedures for Filing and Obtaining Emergency protective Orders
Text
The attached Appendix A, Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol as approved by all Judges in the 39th Judicial Circuit and District and the Chief Justice, is incorporated herein and made a part of these Family Court Rules by reference. During regular office hours Monday – Friday, a verified petition for a Domestic Violence Order (DVO) and ex parte Emergency Protective Order (EPO) may be obtained and filed at the Circuit Court Clerk's Office located at the courthouse/justice center in each county in the 39th Judicial Circuit. After regular office hours and on weekends and holidays a petition for a Domestic Violence Order (DVO) and ex parte Emergency Protective Order (EPO) may be obtained from the County Sheriff or any sworn Sheriff's Deputy, the City Chief of Police or any sworn City Police Officer, any Kentucky State Police Trooper or the local 91l/dispatch office (open 7 days a week, 24 hours a day) located in each county in the 39th Judicial Circuit. The petition may be verified and filed by any of the aforementioned Law Enforcement Officers and a Law Enforcement Officer may be contacted by dialing 911 or the County/City Dispatch Office.
402.  Violation of Domestic Violence Orders
Text
A.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders should be referred to the Breathitt, Powell or Wolfe County Attorney's Office for possible prosecution, except as set forth in 402 (B).
B.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to visitation, child support, counseling, or firearms provisions should be initiated through the Breathitt, Powell or Wolfe Circuit Court Clerk's Office and scheduled for show cause/contempt hearings on the Breathitt, Powell or Wolfe Family Court Domestic Violence Docket.
403.  Hearings
Rule 5.  PATERNITY 
Text
Hearings of verified petitions for a Domestic Violence Order (DVO) shall be scheduled within fourteen (14) days of the issuance of an Emergency Protective Order (EPO) on the Family Court Domestic Violence Docket in the respective county of the proceeding. Cases will be heard in a timely manner. If parties require more than 15 minutes to present their evidence, the Court may assign the parties to a time at the end of the docket or the parties may be given another date.
Rule 5.  PATERNITY
501.  Motion Practice
Text
A.  Motions for wage assignments pursuant to KRS 403.215 and KRS 405.465, appointment of Guardian Ad Litem, for Guardian Ad Litem fees, appointment of Warning Order Attorney, for Warning Order Attorney fees, for show cause/contempt and to compel discovery shall be placed on the regular Paternity/Child Support Docket, with notice served on all parties/counsel.
B.  Motions for default judgments for failure to plead or otherwise defend. as provided by the Rules of Civil Procedure, and motions for summary judgments shall be scheduled for hearing on the regular paternity/child support docket, with notice served on all parties/counsel.
C.  Motions to modify, suspend, or terminate child support and to determine arrearages accrued on child support orders shall be scheduled for hearing on the regular paternity/child support docket, with notice served on all parties/counsel.
D.  All matters relating to UIFSA Registration for Enforcement only of a foreign support order, including, but not limited to, contempt proceedings in such actions, shall be filed in and heard on the Family Court paternity/child support docket in the respective county, with notice served on all parties/counsel.
502.  Pretrial Procedures
Text
Nothing in this Rule shall prohibit the parties from entering into an Agreed Judgment of Paternity and Order of Support and filing same for approval by the Court off docket, unless the Commonwealth of Kentucky, Cabinet for Health and Family Services (CHFS) is a party and/or providing benefits, in which case the Cabinet shall be notified prior to submitting the Order to the Court.
503.  Guardian ad Litem Appointed for Actions Filed Pursuant to KRS 406
Text
A.  Any licensed attorney in good standing with the Kentucky Bar Association may be appointed as a Guardian ad Litem. The attorney should have completed AOC approved guardian ad Litem training. The appointment is to be made and compensation paid according to the Statute, Case Law or Civil Rule authorizing the appointment.
B.  Motions for compensation shall be accompanied by an affidavit indicating:
 	a.  The statutory basis for appointment;
 	b.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	c.  That the action or proceedings have been concluded and date of disposition.
C.  Guardians ad Litem appointed to represent unmarried infants, persons of unsound mind, or adult prisoners shall notify the respondent of his/her appointment as a Guardian ad Litem, and inform the respondent of the nature of the proceeding and of the respondent's right to have genetic testing conducted.
D.  Within sixty (60) days of the appointment, the Guardian ad Litem shall file an answer on behalf of the respondent or a report stating that, after careful examination of the case, he/she is unable to present a defense.
E.  The failure of the Guardian ad Litem to file an answer or report within sixty (60) days of notification of appointment may result in sanctions being imposed against the attorney and removal from the Family Court Guardian Ad Litem appointment list.
504.  Reopening Fee
Text
Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is brought in forma pauperis.
505.  Permission to Review and Copy Paternity Case Files
Text
Upon receipt by the respective 39th Circuit Court Clerk's Office of an attorney's statement seeking permission to review and copy a paternity case file, OR upon the receipt by the Circuit Court Clerk's Office of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to representation in that action of a party thereto , the Clerk's office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege.
506.  Access to paternity Cases for attorneys and Guardians ad Litem Representing Incarcerated Parents
Rule 6.  DEPENDENCY, NEGLECT, AND ABUSE (DNA) 
Text
The Offices of the Circuit Court Clerks in the 39th Judicial Circuit shall allow attorneys and Guardians ad Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
Rule 6.  DEPENDENCY, NEGLECT, AND ABUSE (DNA)
601.  Procedure for Emergency Custody Orders
Text
In the 39th Judicial Circuit (Breathitt, Powell and Wolfe Counties) the following procedures shall be followed to obtain an Emergency Custody Order as set forth in FCRPP 19:
 	A.  Any person seeking an Emergency Custody Order may contact the Cabinet for Health   and Family Services Office (CHFS), the county attorney's office or the circuit court   clerk's office in their respective county as set forth below:
Breathitt County  

Cabinet for Health and Family Services
1041 College Avenue
Jackson, Kentucky 41339
From 8:00 a.m. until 4:30 p.m. Monday - Friday – call (606)-666-7506
From 4:30 p.m. to 8:00 a.m. call 1-877-297-2331 or
After hours and on weekends and Holidays call Law Enforcement Agencies or dial 911

Brendon Miller, Breathitt County Attorney
1128 Main St.
Jackson, KY 41339
606-666-4400 or 3808
Fax: 606-666-4422
Powell County  

Cabinet for Health and Family Services
P.O. Box 219
121 North Main Street
Stanton, Kentucky 40380
From 8:00 a.m. until 4:30 p.m. Monday-Friday – call (606)-663-2881
From 4:30 p.m. to 8:00 a.m. call 1-877-297-2331 or
After hours and on weekends and Holidays call Law Enforcement Agencies or dial 911

Hon, Robert G. King, Powell County Attorney
Powell County Courthouse
P. O. Box 8
Stanton, KY 40380
(606) 663-6647
Fax (606) 663-2303
Wolfe County  

Cabinet for Health and Family Services
P.O. Box 446
13 Court Street
Campton, Kentucky 41301
From 8:00 a.m. until 4:30 p.m. Monday - Friday – call (606)-668-3101
From 4:30 p.m. to 8:00 a.m. call 1-877-297-2331 or
After hours and on weekends and Holidays call Law enforcement Agencies or dial 911

Hon. Stephen R. Johnson, Wolfe County Attorney
Wolfe County Courthouse
P. O. Box 250
Campton, KY 41301
(606) 668-3559
Fax (606) 668-6868
 	B.  The original Emergency Custody Order shall be filed in the appropriate Circuit Court Clerk's Office upon execution by a judge or trial commissioner or at 8:00 a.m. the next business day if the Clerk's Office is closed. The Clerk's Office shall forward a copy of the Emergency Custody Order to the Family Court Judge's office by e-mail on the date of filing.
 	C.  After hours and on weekends and holidays, the Cabinet for Health and Family Services shall contact the 39th Judicial Circuit's Family Court Judge, or in his absence the local District Court Trial Commissioner, if any, or in his absence the District Court Judge to obtain an Emergency Custody Order. The Cabinet for Health and Family Services shall file the original Emergency Custody Order in the appropriate Circuit Court Clerk's Office at 8:00 a.m. on the next business day.
 	D.  A Law Enforcement Officer may take a child into protective custody for up to twelve (12) hours pursuant to KRS 620.040(5)(c) pending the issuance of an Emergency Custody Order.
602.  Petitions
Text
A.  All petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the local County Attorney or an Assistant County attorney, who shall check the petition for legal sufficiency prior to its filing and initial it upon approval. If the petition is rejected by the County Attorney, it shall be submitted to a Family Court Judge for determination of legal sufficiency. If the Judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the petition shall be dismissed. If the petition is approved, the Assistant County Attorney or Judge, as appropriate, shall initial the petition for filing. The original petition shall be filed in the 39th Judicial Circuit's respective Circuit Court Clerk's Office. A copy shall be distributed to the Assistant County Attorney assigned to prosecute the action. The Clerk's Office shall e-mail a copy of the petition to the Family Court Judge's office on the date of filing.
B.  Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents including but not limited to, initiating contact with the Child Support Division of the local County Attorney's Office, friends and relatives of the parents and local jails.
603.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision
Text
The judge may permit the Temporary Removal Hearing, the Adjudication Hearing and the Disposition Hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that petitioner has made diligent efforts to serve all other parties, including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent, and that parent is not the named perpetrator of the alleged neglect or abuse. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
604.  Time for Temporary Removal Hearing
Text
The Temporary Removal Hearing shall be held according to the following guidelines:
The Temporary Removal Hearing shall be scheduled on the Family Court Juvenile Dependency, Neglect and Abuse Docket if that docket will be held within 72 hours, excluding weekends and holidays, of the issuance of the Emergency Custody Order. If that docket will not be held within 72 hours, the Temporary Removal Hearing will be scheduled for an emergency hearing by the Judge within 72 hours of the issuance of the Emergency Custody Order.
605.  Guardians ad Litem and Parent Attorneys
Text
The Court shall appoint a Guardian ad Litem for the minor child/children, and an attorney for any named party, parent or custodian upon their request and execution of a DNA 11 Financial Statement, Affidavit of Indigence and Request for Counsel Form and qualification.
606.  Duty of Guardian ad Litem and Parent Attorney to Continue
Text
After a Guardian ad Litem or parent/party attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect and abuse action, and termination of parental rights and adoption proceedings, if applicable.
607.  Records and Transcripts
Text
A videotaped record of all proceedings shall be kept and copies shall be available to the parties and their counsel upon request in accordance with the provisions of FCRPP 27.
608.  Dispositional Hearing
Text
A.  Pursuant to FCRPP 28, the child protective services agency (CHFS) shall provide the court with the information required by completing and filing form DNA-12 in the respective Circuit Court Clerk's Office three (3) days prior to the Disposition Hearing. CHFS shall deliver or e-mail a copy of its DNA-12 dispositional report to the Family Court Judge's office five (5) days in advance of the disposition hearing date. Failure to timely submit the CHFS DNA-12 report to the Family Court Judge's Office may result in a continuance of the disposition hearing.
B.  Pursuant to FCRPP 29, CHFS shall file the out of home case plan, any visitation agreement or case permanency plan and any prevention or safety plan developed by CHFS, in the respective Circuit Court Clerk's Office and provide a copy to all parties prior to the Disposition Hearing.
609.  Permanency Hearing/Review Hearing/Permanent Custody Hearing
Text
Prior to any Permanency Hearing, Review Hearing and Permanent Custody Hearing, CHFS shall complete and file in the local Circuit Court Clerk's Office a Permanency Hearing or Review Hearing or Permanent Custody Hearing report and mail or hand deliver copies to all parties and counsel. A copy of said report shall be delivered or emailed to the Family Court Judge's office five (5) days in advance of the hearing date.
610.  Notice to Foster Parents
Text
CHFS shall provide notice to all foster parents of all hearings scheduled by the Court and foster parents shall be given the right to be heard at all hearings.
611.  Access to Records
Rule 7.  DOMESTIC RELATIONS 
Text
The Guardian ad Litem and attorneys for any party to a juvenile action shall have access to CHFS records and files for reasons relating to their representation in that action only. The information shall remain confidential and shall not be used by the attorney or party for any other purpose.
Rule 7.  DOMESTIC RELATIONS
701.  Required Case Information
Text
A.  A Case Data Information sheet shall be filed with the petition (Form AOC-FC-3).
B.  In any divorce or custody action where the parties/families are ordered to attend a counseling or education program the Circuit Court Clerk's Office shall provide a copy of the Case Data Information Sheet to the program coordinators.
C.  Pursuant to FCRPP 2(6), no matter shall be scheduled for Final Hearing until a Case Management Conference has been held unless otherwise ordered by the court. Pursuant to FCRPP 2 and FCRPP 3, all parties shall submit Financial Disclosure Statements on the required AOC forms prior to the Case Management Conference, if applicable. Each party shall make a good faith effort at settlement at the Case Management Conference. Pursuant to FCRPP 3(4), the attorneys or parties, if pro se litigants, shall identify any expert witnesses they intend to call at the final hearing and produce any documents they intend to submit as exhibits at the final hearing prior to or at the Case Management Conference. A parties' Preliminary Verified Disclosure Statement may be adopted as his/her Final Verified Disclosure Statement if there have been no changes and the court has been given notice thereof.
D.  Subject to FCRPP 2(6)(a), Status Quo Orders may be entered upon motion of any party with notice and opportunity to be heard by opposing parties.
E.  Subject to FCRPP 3(1), attorneys or parties may file a Motion to Submit a dissolution matter for Final Decree, and submit same directly to the Judge for approval by the Court off-docket, which shall contain executed Notices and Waivers of Hearings and/or the requisite Financial Disclosure Statements required by the FCRPP along with a Settlement Agreement, Jurisdictional Deposition and a proposed decree of dissolution of marriage.
F.  All motions filed must have original signatures, except when submitted by the Judge for filing.
702.  Appearances, Waivers, and Agreements
Text
A.  Any unrepresented party who signs and acknowledges an appearance and waiver or an agreement shall do so before a notary or deputy clerk.
B.  No entry of appearance shall be signed prior to the filing of a petition.
C.  All agreements and agreed orders shall contain the correct mailing addresses and telephone numbers for the attorneys and parties.
703.  Court Ordered Party/Family Counseling or Education
Text
The court may order counseling or divorce education in all proceedings for dissolution of marriage in which children of the marriage are minors, or in any custody proceeding, pursuant to FCRPP 3(5).
704.  Financial Disclosure Requirements
Text
The parties may enter into an agreed order waiving the filing of the AOC-238 and AOC-239, Preliminary and/or Final Verified Disclosure Statements, only in the following circumstances:
 	1.  The parties have entered into an agreement which resolves all issues between them.
 	2.  The parties' Separation Agreement or Agreed Order waiving disclosures acknowledges their right to receive disclosures from the other party and their agreement waives disclosures.
 	3.  The parties' Separation Agreement or Agreed Order waiving disclosures contains the parties' acknowledgment that each has made full disclosure to the other of all information that would have been contained in the Final Verified Disclosure Statements.
If the Court, in making its determination regarding the conscionability of the parties' Separation Agreement deems more information is necessary, the Court may subsequently order the filing of the Preliminary or Final Verified Disclosure Statements despite the parties' agreement to waive said financial disclosures.
705.  Method of Final Hearing
Text
A.  In all contested domestic relations actions, the parties may choose to have the case heard by the Family Court Judge rather than have the testimony taken by deposition. To exercise the option to have the case heard, Petitioner shall make the request in the Pre-hearing Memorandum filed prior to the Case Management Conference. Unless the Respondent promptly objects prior to the date of the Case Management Conference, it will be considered that both parties have opted to proceed by oral testimony. All hearings shall be conducted on the video record.
B.  Upon motion of any party or on its own motion, the Court may order that testimony of witnesses other than the parties be taken by deposition.
706.  Uncontested Final Hearings
Text
A.  An uncontested hearing is one in which the parties have agreed to all the necessary elements to dissolve the marriage contract, establish custody, timesharing, support and maintenance and divide the property and debts of the marriage or when respondent is in default or has been served by a Warning Order Attorney and a Warning Order Attorney Report has been filed.
B.  In uncontested cases where there is a written Separation Agreement executed by both parties and filed in the record, the parties shall submit proof by deposition or written interrogatories. If parties reach an agreement on all issues, a decree of dissolution may be obtained without a hearing by filing an agreed motion or agreed order to submit in the Circuit Court Clerk's Office in the county where the case is filed and tendering a proposed decree of dissolution of marriage to the Family Court Judge and all the requisite information and attachments required by FCRPP 3(1). In the event no Agreed Order has been signed, either party may file a Motion to Submit in the Circuit Court Clerk's Office in the county where the case is filed and schedule same to be heard on the Family Court Domestic Motion Hour docket, serving notice to all parties and tendering a proposed decree of dissolution of marriage. Alternatively, either party may file a motion for an uncontested final hearing on oral testimony in the Circuit Court Clerk's Office in the county where the case is filed and schedule same to be heard on the Family Court Domestic Motion Hour docket, serving notice to all parties and tendering a proposed decree of dissolution of marriage. Upon assignment of a final hearing date, the requesting party shall serve notice of the hearing to all parties. In uncontested eases involving minor children, a child support worksheet shall be provided so the Court can determine whether any deviation therefrom is proper.
707.  Contested Final Hearings
Text
A.  A contested hearing is one in which the parties have not agreed upon the division of property, debts, custody, timesharing, support, maintenance, or anyone of these elements, and the taking of evidence is necessary to permit the Court to render a determination.
B.  Prior to scheduling a contested final hearing, pursuant to FCRPP 2(6), a Case Management Conference shall be held in all contested cases with counsel and parties in attendance.
C.  An attorney or party may schedule a Case Management Conference by filing a motion for same in the Circuit Court Clerk's Office in the county where the case is filed and scheduling the motion to be heard on the Family Court Domestic Motion Hour Docket, serving notice on all parties. Except for good cause shown, no Case Management Conference will be scheduled unless court ordered Parent/family counseling, other than perpetrator or victim counseling in domestic violence cases, bas been completed (if necessary) and the AOC-239, Final Verified Disclosure Statements, have been filed.
D.  At least ten (10) days prior to the Case Management Conference each party shall file a Pre-Hearing Memorandum which shall include the following information:
 	1.  All issues in dispute and citations of case law and authority in support of the party's position.
 	2.  All issues resolved by stipulation or agreement.
 	3.  Income Expense Schedule:
 		a.  Employment status, including income and deductions therefrom;
 		b.  Income from sources other than employment;
 		c.  Present monthly expenses;
 	4.  Property Schedule and proposed division of:
 		a.  Marital real estate including the fair market value and the unpaid balance of any liens thereon;
 		b.  Marital personal property including the value and the unpaid balance of any liens thereon;
 		c.  Marital debts including the dates incurred and the balance thereon;
 		d.  Non-marital real estate including the fair market value, the balance of any liens thereon, and the legal basis relied upon to support such a designation;
 		e.  Non-marital personal property including the value, the balance of any liens thereon, and the legal basis relied upon to support such a designation;
 		f.  Non-marital debts including the date incurred and the balance thereon.
 	5.  A List of all witnesses, both expert and lay, a brief statement of the issues about which the witness will testify and any preliminary or final report from all expert witnesses.
 	6.  A List of all documents and exhibits intended to be introduced at the final hearing.
 	7.  Statement of special problems.
 	8.  In contested child custody matters:
 		a.  A brief statement supporting the party's position on custody and timesharing and citations of any case law and authority in support of the party's position.
 		b.  A List of all cases involving the child/children including, but not limited to, juvenile, criminal and custody matters.
 	9.  In contested child support matters:
 		a.  Attach a Child Support Guidelines Worksheet;
 		b.  A brief statement of the issues in dispute and citations of any case law and authority in support of the party's position.
 	10.  Estimated length of hearing and whether testimony is to be taken by deposition or by oral testimony before the Court.
E.  In the event either party fails to file the Pre-hearing Memorandum or either party files an incomplete Pre-hearing Memorandum, the Family Court Judge may order such remedies in regard to the failure that are just, including, but not limited to the following:
 	1.  The matters set forth in the compliant party's schedule may be taken as established;
 	2.  The noncompliant party may be prohibited from introducing designated matters into evidence;
 	3.  The Court may stay further proceedings until the noncompliant party is In compliance; and/or
 	4.  The Court may assess all costs, including attorney's fees, against the noncompliant parties;
708.  Time-Sharing/Visitation Guidelines
Text
The Time-Sharing/Visitation Guidelines attached as Appendix B are incorporated herein by reference and may be used by the parties and the Court subject to the specific facts in each case.
709.  Mediation
Rule 8.  STATUS OFFENSES 
Text
A.  Mediation A party may file a motion for mediation and notice same to be heard on the Family Court Domestic Motion Hour Docket or the parties may agree to mediate at any time or the Court, on its own motion, may order the parties to mediate any issues before further proceedings. If ordered by the court pursuant to FCRPP 2(6), the parties shall engage in mediation unless the exceptions provided under KRS 403.036 apply. The parties may choose their own mediator or, if the parties are unable to agree, each party shall submit the names of three (3) mediators to the court and the Court will choose one. All mediators must be certified and/or appear on the roster of trained mediators maintained by the Kentucky Administrative Office of the Courts prior to being appointed by the Family Court.
B.  Requirements for Property Mediation The parties shall exchange and provide to the mediator, in no less than five (5) working days prior to the mediation conference, the following:
 	1.  Supplement to financial disclosure statement regarding any material change:
 	2.  A short statement including definition of the issues to be addressed by the mediator and a brief narrative statement of any special problems affecting the case (e.g. closely held corporation, medical problems of any family member, etc.).
 		a.  Copies of all documents supporting valuation of assets;
 		b.  Copies of all documents verifying monthly payments and outstanding balances on all debts; and
 		c.  All information and copies of all documents requested by the mediator prior to the mediation conference.
C.  Adjournment The mediator may suspend or terminate mediation whenever, in the opinion of the mediator, the matter is not appropriate for further mediation or at the request of either party.
D.  Counsel The parties shall attend the mediation conference and shall appear promptly at the time and location for the scheduled mediation conference. The attorneys for each party may attend and participate, subject to the defined roles of the mediator, and shall at all times be permirtted to privately communicate with their respective clients.
E.  Compensation of Mediator 
 	1.  The mediator shall be compensated at the rate agreed upon by the mediator and the parties.
 	2.  The mediator's fee may include, but is not limited to:
 		a.  Mediation sessions;
 		b.  Preparation for sessions;
 		c.  Travel time;
 		d.  Postponement or cancellation of mediation sessions by the parties and the circumstances under which such charges will normally be assessed or waived; and
 		e.  Preparation of the parties' written mediation agreement if prepared by the mediator.
F.  Completion of Mediation 
 	1.  At the conclusion of mediation, the mediator shall file a report with the Court regarding the outcome of the mediation, (i.e. a full agreement, partial agreement or mediation terminated). A termination or non-agreement shall be without prejudice to either party.
 		a.  Handwritten or recorded mediation agreements must be typed and signed by all parties and their counsel, if any, within ten (10) working days.
 	2.  The Court shall retain final authority to accept, modify, or reject an agreement.
 	3.  If a case is settled prior to or during mediation, attorneys and pro se litigants shall prepare and submit to the court an order reflecting the fact of settlement and remand any pending hearings concerning resolved issues.
 	4.  If some but not all of the issues in the case are settled during mediation or if agreements are reached to limit discovery or on any other matter, the parties shall submit a joint statement to the court indicating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within ten (10) days of the termination of mediation. Unsettled cases shall then be returned to the Court's active docket.
G.  Confidentiality 
 	1.  Mediation proceedings shall be held in private and all communications, verbal or written, made in the proceedings shall be confidential. The same protection shall be given to communications between the parties in the presence of the mediator. The only exception to this Rule is that the mediator shall be responsible for reporting abuse according to KRS 209.030, KRS 209A.030 and KRS 620.030.
 	2.  All conduct and communications made during a mediation conference shall be treated as settlement negotiations and shall be governed by K.R.E. 408.
 	3.  Mediators shall not be subpoenaed regarding the disclosure of any matter discussed during the mediation which is considered confidential. This privilege and immunity resides with the mediator and may not be waived by the parties.
Rule 8.  STATUS OFFENSES
801.  Juvenile Status Offense Proceedings
Text
If there is a pending Family Court Juvenile Status proceeding in the 39th Judicial Circuit and there is also a pending District Court proceeding regarding the same juvenile in the 39th Judicial Circuit, the Family Court shall transfer the matter to the District Court for disposition.
802.  Juvenile Status Offender Orders
Rule 9.  MISCELLANEOUS 
Text
If a Status Offender Order (JV36) has been entered and has expired (after one (1) year), then no pre-trial diversion efforts will be required upon a new violation and prior to a new petition being filed, within a one (1) year period after the expiration of the Status Offender Order (JV36).
Rule 9.  MISCELLANEOUS
901.  Protection of Personal Identifiers
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an un-redacted copy in a marked and sealed envelope. The clerk of the court shall allow the un-redacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
B.  As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth, or financial account number.
C.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by 39FCRP and by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
902.  Video Copies of In-Chamber Interviews with Children
Text
Pursuant to FCRPP 17, the Circuit Court Clerk's Offices in the 39th Judicial Circuit shall not release any copies of Family Court video in-chamber interviews with a child(ren) without a specific written order from the presiding Family Court Judge. An individual requesting such an order must file a written motion, for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child, and set forth the reason for the request and the proposed use thereof.
903.  Requests for Confidential Video Records
Text
The Circuit Court Clerk's Office in the 39th Judicial Circuit shall not release any copies of a Family Court confidential video record without a specific written order from the presiding Family Court Judge. An individual requesting such an order must file a written motion, with notice to all parties, including the Guardian ad Litem, if any, and set forth the reason for the request and purposed use thereof.
Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
904.  Consolidation and joining Together of Related Actions
Text
If a case involves the same parties and common questions of law or fact the parties shall file a motion to consolidate or join actions or the Court may consolidate the actions on its own motion. Pursuant to CR 42.01 common issues may be heard in both cases simultaneously but the files shall be maintained separately.
Appendix A.
TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL  THIRTY-NINTH JUDICIAL CIRCUIT AND DISTRICT  BREATHITT, POWELL AND WOLFE COUNTIES
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the receiving judge may hear the matter.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
 		 	i.  BREATHITT COUNTY  
The Breathitt Circuit Court Clerk or any Breathitt Deputy Clerk
Breathitt County Justice Center
1131 Main Street
Jackson, Kentucky 41339
Phone: (606)-666-5768
Regular Business Hours: Monday – Friday 8:00 a.m. to 4:00 p.m.
 		 	ii.  i.  POWELL COUNTY  
The Powell Circuit Court Clerk or any Powell Deputy Clerk
Powell County Courthouse
52 Washington Street
Stanton, Kentucky 40380
Telephone: (606)-663-4141
Office Hours: Monday and Friday – 8:00 a.m. to 6:00 p.m.
Tuesday, Wednesday & Thursday – 8:00 a.m. to 4:30 p.m.
 		 	iii.  WOLFE COUNTY  
The Wolfe Circuit Court Clerk or any Wolfe Deputy Clerk
Wolfe County Judicial Center
Hwy 191
Campton, Kentucky 41301
Telephone: (606)-668-3736
Regular Business Hours: Monday – Friday 8:00 a.m. to 4:00 p.m.
(5:00 p.m. on the 1st Friday of each Month)
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
 		 	i.  BREATHITT COUNTY  
The Breathitt County Sheriff or any Breathitt County Deputy Sheriff
Any Officer of the Jackson Police Department
Any member of the Kentucky State Police
Call 911 or Jackson City Dispatch at (606) 666-2424
 		 	ii.  POWELL COUNTY  
The Powell County Sheriff or any Powell County Deputy Sheriff
Any Officer of the Stanton or Clay City Police Department
Any member of the Kentucky State Police
Call 911 or Powell County Emergency Dispatch at (606) 663-4116
 		 	iii.  WOLFE COUNTY  
The Wolfe County Sheriff or any Wolfe County Deputy Sheriff
Any member of the Kentucky State Police
Call 911 or Powell County Emergency Dispatch at (606) 663-4116
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
 		 	i.  The verified petition shall be presented to the 39th Judicial Circuit's Family Court Judge. However, if the Family Court Judge is absent or otherwise unavailable the petition shall be presented to the Trial Commissioner for the county of the petition's origin, if any. In the event that Trial Commissioner is absent or otherwise unavailable or the petition's county of origin is Wolfe County, then the petition shall be presented to the District Court Judge in the 39th Judicial Circuit.
 		 	ii.  If neither the Family Court Judge, Trial Commissioner or District Court Judge is available, then the petition shall be presented to the General Jurisdiction Circuit Court Judge for the 39th Judicial Circuit.
 		 	iii.  In the event no judge or trial commissioner can be found within the 39th Judicial Circuit then the petition may be presented to any Family Court Judge, District Court Judge or Circuit Court Judge in any surrounding county pursuant to the Regional Program Administration Charter.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
 		 	i.  The verified petition shall be presented to the 39th Judicial Circuit's Family Court Judge. However, if the Family Court Judge is absent or otherwise unavailable the petition shall be presented to the Trial Commissioner for the county of the petition's origin, if any. In the event that Trial Commissioner is absent or otherwise unavailable or the petition's county of origin is Wolfe County, then the petition shall be presented to the District Court Judge in the 39th Judicial Circuit.
 		 	ii.  If neither the Family Court Judge, Trial Commissioner or District Court Judge is available, then the petition shalt be presented to the General Jurisdiction Circuit Court Judge for the 39th Judicial Circuit.
 		 	iii.  In the event no judge or trial commissioner can be found within the 39th Judicial Circuit then the petition may be presented to any Family Court Judge, District Court Judge or Circuit Court Judge in any surrounding county pursuant to the Regional Program Administration Charter.
 		 	iv.  Once an Emergency Protective Order or Emergency Interpersonal Protective Order has been signed by a Judge or Trial Commissioner, the Order shall be sent with the Petition to LINK for entry. Upon service and LINK entry, the Petition shall be returned to the appropriate Circuit Court Clerk's Office to be assigned either to the Family or District Court as set out in this protocol.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for hearings on protective orders is as follows:
 		 	i.  Domestic Violence Order Hearings: 
 		 		a.  Breathitt County:  1st, 2nd, 3rd and 4th Wednesdays at 9:00 a.m.
 		 		b.  Powell County:  1st, 2nd, 3rd and 4th Mondays at 9:00 a.m.
 		 		c.  Wolfe County:  1st, 2nd, 3rd and 4th Tuesdays at 9:00 a.m.
 		 	ii.  a.  Breathitt County:  Each Monday at 11:00 a.m.
 		 		b.  Powell County:  Each Tuesday at 11:00 a.m.
 		 		c.  Wolfe County:  Each Wednesday (except the 1st Wednesday of each month) at 11:00 a.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the receiving judge may hear the matter.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the following:
 		 	i.  Their respective County Attorney's Office if they seek to file criminal charges, OR
 		 	ii.  Their respective Circuit Court Clerk's Office if they seek to file civil contempt charges.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
Appendix B.
TIME SHARING/VISITATION GUIDELINES  THIRTY-NINTH JUDICIAL CIRCUIT AND DISTRICT
Text
Time-sharing/visitation is for the child to do things with the parent with whom they do not normally reside. Parents are urged to teach their child skills and engage in activities that make the time rewarding, such as helping the child find friends in your neighborhood to make it more like home to them. The Family Court in the 39th Judicial Circuit encourages liberal timesharing/ visitation arrangements, as contact with both parents is important to the child(ren). Parents are free to agree, and are encouraged to agree, to additional time-sharing/visitation that is beneficial to the child and convenient for the parents. The Court may make changes or modifications to such arrangements if the need for such is shown.
In the event that parents cannot agree on the time and places of visitation, the Court will establish a time-sharing/visitation schedule based on the unique facts or circumstances of each case, with times set for time-sharing/visitation based on the time zone where the child primarily resides. The following guidelines shall not be used as a default, but rather establish the basis from which the parties or the Court establish a schedule. The temporary or final schedule adopted mayor may not include some or all of these provisions.
VISITATION SHALL BE AT SUCH TIMES AND PLACES  AS THE PARTIES MAY AGREE  THIS WILL NOT NORMALLY BE LESS THAN:
For time-sharing/visitation times pertaining to school holidays, whether in a formal school or home-schooled, the school holidays where the child(ren) primarily resides should apply. For the first full year after a divorce or custody proceeding has been filed, and alternating years thereafter, the parent exercising time-sharing/visitation should have no less than the following time-sharing/visitation schedule:
 	1.  WEEKENDS:  The parent exercising time-sharing/visitation should be given a minimum of every other weekend from Friday at 5:30 pm until Sunday at 6:00 pm, for all children 12 months of age or older and from 10:00 am until 6:00 pm on Saturday and Sunday, for all children less than 12 months of age. The non-residential parent exercising timesharing/ visitation should be responsible for timely picking up the child(ren) at the beginning of the time-sharing/visitation period and returning the child(ren) in a timely manner at the end of the time-sharing/visitation period to an exchange site ordered by the court or agreed to by the parents. Each parent should provide to the other parent, contact numbers and addresses, unless a domestic violence order is in effect) where the child(ren) can be located during their scheduled time-sharing/visitation time and agree on specific times for reasonable telephone communication.
 	2.  MIDWEEK: The parent exercising time-sharing/visitation shall have one midweek time-sharing/visitation on Wednesday (or such other day as the parties may agree upon) from 5:30 until 8:30 p.m.
 	3.  HOLIDAYS: The time-sharing/visitation schedule set out below for holidays, school breaks and summer breaks shall control over regular time-sharing/visitation periods, even if this allows successive time periods. These holiday schedules apply whether the child(ren) is/are in formal school or home-schooling, and shall be based on the school holiday schedule where the child(ren) primarily resides:
 		a.  If a holiday falls on a Monday following a parent's regularly scheduled timesharing/visitation, then that parent shall be allowed to their extend parenting time until 6:00 p.m. on the holiday unless the parents agree otherwise. Memorial Day and Labor Day attach to the preceding weekend.
 		b.  In the first full year after the divorce or custody action and each alternate year thereafter, the non-residential parent should have holiday time-sharing/visitation scheduled as follows:
 		 	1.  New Year's Day and July 4th, from 9:00 am until 6:00 pm
 		 	2.  Thanksgiving break, beginning 6 pm the day school ends until 3 pm Thanksgiving Day.
 		 	3.  Christmas/Winter Break, beginning at 6 pm the day school ends until noon on Christmas Day, December 25.
 		 	4.  Other Holidays, not specifically listed above that are of special interest to the family, such as religious holidays, or national holidays, shall be assigned to the non-residential parent in time amounts similar to those in (l), (2) and (3) above & alternated each year between the parents.
 		c.  Holiday time not scheduled above to the parent exercising time-sharing/visitation should be with the other parent.
 		d.  Mother's Day and Father's Day, regardless of any conflict with the above schedule, shall be spent with the appropriate parent from 10:00 am until 7:30 pm.
 		e.  A holiday falling on a weekend shall be spent with the parent who would normally have the child(ren) for that holiday and the rest of the weekend shall be spent with the parent who would normally have that weekend. These do not have to be made up.
 		f.  Alternating years: For each year thereafter, the time-sharing/visitation set out above should alternate between the parent with whom the child(ren) primarily resides and the parent exercising time-sharing/visitation.
 	4.  FALL OR SPRING BREAK  as allowed by the child(ren)'s school calendar, should be scheduled for the parent with whom the child(ren) primarily resides in the first full year after the divorce/custody proceedings are filed from 6:00 p.m. the day school ends until 6:00 p.m. the following Friday. If school breaks are longer than one week due to the school schedule, the parent with whom the child(ren) primarily resides should be scheduled for the first half of the break and the other parent should be scheduled for the last half.
 	5.  SUMMER BREAK  should be scheduled to allow the parent exercising timesharing/visitation a minimum of two periods of two consecutive weeks during the summer break. Each parent should provide written notice of the time periods he or she desires to the other parent. The non-residential parent should provide the residential parent with written notice of the time periods he or she desires during summer break by May 1st. The residential parent should provide the non-residential parent exercising timesharing/visitation with written notice of any vacation or special plans by May 1st. The parents should have resolved any scheduling conflicts by May 15th. If children must attend summer school in order to pass to the next grade, summer timesharing/visitation should not prevent school time. If either parent plans a vacation with their child(ren) out of town, that parent should provide the other parent with a general vacation itinerary and with telephone contact numbers during the out of town vacation.
 	6.  BIRTHDAYS: Unless the Birthday falls on a regularly scheduled timesharing/visitation day, the parent exercising timesharing/visitation shall have Birthday time from 5:00 pm until 8:00 pm. If the birthday falls on a regular timesharing/visitation day the custodial parent shall have Birthday time from 5:00 pm until 8:00 pm.
 	7.  WAITING/TARDINESS/CANCELLATIONS: The custodial parent and child(ren) have no duty to wait on the non-residential parent exercising timesharing/visitation for marc than 30 minutes.
 		a.  A parent who is late forfeits that time-sharing/visitation period, unless he or she provided prior direct notice to the other parent.
 		b.  If a parent will be more than 30 minutes late, due to reasonable unforeseen circumstances, he or she shall provide direct notice to the other parent or a designated 3rd party and make arrangements for the exchange of the child(ren).
 		c.  If a time-sharing/visitation period is missed through no fault of the parent and reasonable notice was given, that time shall be made up.
 		d.  If the child(ren) is/are ill, the parent who has the child(ren) shall give 24-hour notice, if possible, to the other parent to allow for an appropriate plan to be made. Time lost due to child(ren)'s illness shall be made up.
 		e.  The non-residential parent exercising visitation! time-sharing shall give 24-hour notice of cancellation of scheduled time-sharing/visitation periods, and cancelled times are forfeited.
 		f.  A custodial parent, or acceptable representative, must be present at the return time to receive the child(ren).
 	8.  TRANSPORTATION: The parents shall transport the child(ren) in a safe manner, which includes the use of an appropriate child restraint system and not driving under the influence of any intoxicants, including alcohol, illegal drugs or prescription medications. Please put the interests of your child first, and comply with the above provisions.
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Chapter I.
General.
A.  Motion Days. 
B.  Master Commissioners: 
C.  Domestic Relations Cases: 
D.  Fees of the Domestic Relations Commissioner: 
E.  Time Zones: 
F.  Submission of Cases to the Court: 
G.  Setting of Cases for Trial: 
H.  Pretrial Conference: 
I.  Pretrial Statements. 
J.  Labeling of Exhibits: 
K.  Trials: 
L.  Settled Cases: 
M.  Copies to be Sent to Court Reporter: 
N.  Service of Subpoena by Law Office Personnel or Party: 
A.  Motion Days.
Text

 Clinton County: First and Third Mondays of Each Month Cumberland County: Fourth Thursday of Each Month Monroe County: Third Wednesday of Each Month
Click to view table.
B.  Master Commissioners:
Text
The Master Commissioner for the Clinton Circuit Court is:

 Hon. Norbert Sohm 212 Cumberland Street Albany, KY 42602 (606) 387-8112 – Phone (606) 387-5486 – Fax
Click to view table.
The Master Commissioner for the Cumberland Circuit Court is:

 Hon. Norbert Sohm 212 Cumberland Street Albany, KY 42602 (606) 387-8112 – Phone (606) 387-5486 – Fax
Click to view table.
The Master Commissioner for the Monroe Circuit Court is:

 Hon. Reed N. Moore, Jr. P.O. Box 235 Tompkinsville, KY 42167-0235 (270) 487-6262 – Phone (270) 487-8000 – Fax
Click to view table.
C.  Domestic Relations Cases:
Text
The Domestic Relations Commissioner for Clinton, Cumberland, and Monroe Counties is:

 Hon. Norbert Sohm 212 Cumberland Street Albany, KY 42602 (606) 387-8112 – Phone (606) 387-5486 – Fax
Click to view table.
(1)  Circuit Clerks shall not file a Divorce Petition unless it is accompanied by the Vital Statistics Information Sheet signed by the attorney. The petitioner shall file a sworn disclosure statement within 15 days after the filing of the Petition for Dissolution of Marriage and it shall include an itemized listing of all marital property and its value, all debts and the amounts, all property claimed as non-marital and the basis of the claim, the income of each party and other information the petitioner may believe will assist in making a proper disposition of the property. Respondent may refute this in the Answer with a sworn counter disclosure statement or the petitioner's itemized listing will be accepted as agreed or stipulated. Nothing contained herein shall prevent an individual from proceeding with pro se representation and said individual proceeding pro se shall comply with the same provisions as if he or she were represented by an attorney.
(2)  The Domestic Relations Commissioner shall hear all contested and uncontested matters arising from actions for the dissolution of marriage, child custody, support and maintenance under KRS Chapter 403, except that incarceration resulting from a finding of contempt shall be imposed only after a hearing before the Court at which time the Court shall permit additional evidence to be presented and shall give the party charged with contempt an opportunity to purge himself or herself of such contempt. Proceedings for restraining orders and injunctions shall be heard only by the Court.
(3)  The Domestic Relations Commissioner will preside over hearings on post-judgment motions in domestic relations matters to enforce or modify a final decree of child support, custody, or visitation and maintenance or disposition of marital property.
(4)  Petitions for adoption or termination of parental rights will not be referred to the Domestic Relations Commissioner.
(5)  The Domestic Relations Commissioner shall have the authority to make recommendations to the Judge regarding motions for temporary orders of custody, support and maintenance.
(6)  The Domestic Relations Commissioner shall make his final findings and recommendations forty-five (45) days from the date an action is submitted to the said Domestic Relations Commissioner.
(7)  Prior to the filing of a motion to be heard before the Domestic Relations Commissioner, counsel for the moving party shall contact the Domestic Relations Commissioner to schedule a time for the hearing on the motion and inform the Domestic Relations Commissioner of the anticipated length of the hearing. The time, date, and place of the hearing shall be included in the notice served upon the opposing parties. If the matter to be heard is resolved prior to the time of a hearing, the Domestic Relations Commissioner shall be promptly notified.
(8)  In divorce actions the Final Decree will not be entered by the Court until both parties have completed the Families In Transition (FIT) Program unless a specific waiver is entered by the Court.
D.  Fees of the Domestic Relations Commissioner:
Text
The Domestic Relations Commissioner shall be entitled to compensation for matters heard by or referred to him as follows:
Section 4 of AP Part IV
For any hearing the Domestic Relations Commissioner shall receive a fee of $60.00 per hour, assessed at a rate of $15.00 for each quarter hour or part thereof. Such fees shall be paid through the office of circuit court clerk to the commissioner and shall be due on the fifth working day following the conclusion of the hearing. No more than $600.00 shall be assessed in any case regardless of the number and length of hearings unless recommended by the Circuit judge and approved by the Chief Justice for extraordinary circumstance shown. If a case is reopened additional fees totaling not more than $200.00 may be assessed. No more than $15.00 shall be assessed in any uncontested divorce.
The fees of the Domestic Relations Commissioner will be treated as part of the court costs in final decrees. Uncontested divorces may be submitted by deposition or oral evidence.
All post-judgment motions in domestic relations cases filed more than six months following the entry of the final decree should be accompanied by a $50.00 (fifty dollars) filing fee to be paid to the Clerk of the respective Circuit Courts in the 40th Judicial District pursuant to K.R.S. 23A.200(8).
The Domestic Relations Commissioner may waive the collection of fees.
E.  Time Zones:
Text
The 40th Judicial Circuit is comprised of Clinton, Cumberland, and Monroe counties. All three (3) counties are in the central time zone. Reference are made in accordance.
F.  Submission of Cases to the Court:
Text
Cases may be submitted to the Court pursuant to a motion on Rule/Motion Day or at any time on a joint motion. In either event, the office of the Circuit Clerk shall be notified when a case is ready for the Court to take under submission.
G.  Setting of Cases for Trial:
Text
Motions to set a case for trial may be made on any Rule/Motion Day and shall contain a certification that the case will be ready for trial by the trial date. If the case is set, and no party has filed a motion for continuance before 14 days prior to the trial date, the Court may impose sanctions resulting from any continuance thereafter granted.
H.  Pretrial Conference:
Text
A party may move for a pretrial conference at the time the case is set for trial or at any time from the setting of the trial date until 14 days from the date of trial by an appropriate motion on Rule/Motion Day.
I.  Pretrial Statements.
Text
(1)  Provisions. Pretrial compliance statements shall be filed by all parties 14 days before the trial date. All exhibits which may be used at trial shall be listed and copies, if feasible, shall be attached to the pre-trial statement. All exhibits which cannot be attached to the pretrial statement shall be made available for inspection by opposing counsel at a convenient location designated in the pre-trial statement. All witnesses and expert witnesses who may be used at trial shall be listed, along with their addresses and telephone numbers. Also, as to each expert witness who has not been deposed, the pretrial statement shall state the subject matter on which the expert is expected to testify and shall state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.
(2)  Sanctions. Failure to file the pretrial statement in a timely manner may result in the Court denying the use of any witness at trial other than the parties. Failure to comply with the substantive provisions of this rule may result in the Court denying the use of any witness for whom the substantive provisions have not been met.
J.  Labeling of Exhibits:
Text
All exhibits intended for use at trial shall be labeled for identification purposes prior to trial.
K.  Trials:
Text
All trials start promptly at 9:00 a.m.
L.  Settled Cases:
Text
When any action which is set for trial is settled, the parties shall immediately notify the office of the circuit clerk or the Court of this fact.
M.  Copies to be Sent to Court Reporter:
Text
A copy of any Notice of Appeal, Designation of Record or Order to Proceed in forma pauperis shall be sent to the court reporter or circuit clerk by the attorney filing same. Any party desiring a transcript shall timely notify the court reporter or circuit clerk of the date by which said transcript is needed.
N.  Service of Subpoena by Law Office Personnel or Party:
Text
To the extent that the sheriff would be compensated for similar service, service of subpoena by law office personnel or a party will be considered as costs when assessing costs.
Chapter II.
Criminal Proceedings.
A.  Appearances and Arraignments: 
B.  Motion Hours: 
C.  Representation in Criminal Cases: 
D.  Pretrial Conferences And Plea Agreements: 
F.  Transportation Orders: 
G.  Drug Court: 
A.  Appearances and Arraignments:
Text
Arraignment will be held on the first Rule Day following the Grand Jury session at 9:00 a.m. in all counties. The Court will order that a Grand Jury transcript be provided to the defendant and will issue a Discovery Order covering preliminary matters. This, of course, does not preclude the defendant from making any motion for further discovery at the criminal motion hour on any Rule/Motion Day.
B.  Motion Hours:
Text
Motion hours for criminal matters shall begin at 9:00 a.m. in all counties on Rule/Motion Days.
C.  Representation in Criminal Cases:
Text
Once an attorney appears for a defendant in a criminal case, he shall not be allowed to withdraw as counsel thereafter, except upon a showing of extraordinary circumstances.
D.  Pretrial Conferences And Plea Agreements:
Text
After a pretrial conference has been set by the Court the Commonwealth Attorney and/or the Assistant Commonwealth Attorney and counsel for the defendant(s) shall agree to meet and discuss any possible plea agreements or resolutions of the case. At this meeting the defendant shall be present and if an agreement is reached concerning a plea agreement, same shall be reduced to writing and signed by the Commonwealth Attorney and/or the Assistant Commonwealth, counsel for the defendant, and the defendant(s). Same shall be submitted to the Court for approval BEFORE the scheduled date of the pretrial conference.
Failure to comply could result in a dismissal at this Court's discretion.
F.  Transportation Orders:
Text
All Transportation orders shall be tendered to the Court no later than four (4) business days before a scheduled court appearance.
Failure to comply could result in the Defendant/Party not being transported to the scheduled court appearance.
G.  Drug Court:
Text
Clinton County Drug Court will meet on the First and Third Monday of every month at 11:30 a.m.
Cumberland County Drug Court will meet on the Fourth Thursday of every month at 11:30 a.m.
Monroe County Drug Court will meet on the Third Wednesday of every month at 11:30 a.m.
Chapter III.
Civil Proceedings:
A.  Applicability of Other Chapters: 
B.  Motion Hours: 
C.  Motion and Notice: 
D.  Filing of Interrogatories and Requests for Admission: 
E.  Taking Depositions by Video Tape: 
A.  Applicability of Other Chapters:
Text
The provisions of Chapter I above apply to all civil proceedings.
B.  Motion Hours:
Text
Motion hours for civil matters shall be assigned for times certain by the Circuit Court Clerk of the county where the motion is to be heard.
C.  Motion and Notice:
Text
1.  Filing and Service of Motion and Notice. Each motion to be made on a Rule/Motion Day, except uncontested matters under Chapter IV shall be filed in the office of the circuit clerk five (5) days preceding the Rule/Motion Day for which the motion is initially set. Each motion shall be served on the opposing party represented by counsel at least five (5) days preceding the Rule Day for which the motion is initially set if service is by mail. Service shall be effected five (5) days preceding the Rule/Motion Day for which the motion is initially set if service is delivery pursuant to CR 5.02.
2.  Scheduling Motions. Any attorney desiring to set a motion shall contact the appropriate Circuit Court Clerk's Office. The attorney shall notify the Circuit Court Clerk's Office of the approximate time required to hear the motion. The attorney shall also send a copy of the motion to the Circuit Judge. Failure to comply with the above provisions shall result in the motion not being heard on the date and time specified.
Child support actions initiated by the County Attorney's Office shall be tiled by the office of the County Attorney related to calculation of child support and noticed for 10:00 a.m.
The office of each circuit court clerk shall not schedule motions to the extent that time intervals exist when nothing is occurring in court.
3.  Filing and Service of Responsive Motions. Each responsive motion shall be filed in the office of the circuit clerk two (2) business days in Clinton County and 5 business days in Cumberland and Monroe Counties preceding the Rule/Motion Day for which the original motion is initially set. Each responsive motion shall be served on opposing counselor a party, if not represented by counsel, at least two (2) business days in Clinton County and 5 business days in Cumberland and Monroe Counties preceding the Rule/Motion Day for which the original motion is initially set if service is effected pursuant to CR 5.02.
4.  Computation of Time for Filing and Service. 
Time for filing and service of motions and responsive motions shall be computed in accordance with CR 6.01.
D.  Filing of Interrogatories and Requests for Admission:
Text
Pursuant to these local riles, all interrogatories and responses thereto and all requests for admission and answers or objections thereto shall be filed of record in the office of the circuit clerk.
E.  Taking Depositions by Video Tape:
Text
Either party may take any or all depositions by videotape or disk, with said depositions to be taken pursuant to the terms and conditions of the attached “Order Regarding Videotape Depositions”. However, only the cost of the stenographic transcript will be considered in assessing costs.
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Appendix 1 DOMESTIC VIOLENCE PROTOCOL TWENTY-FOUR HOUR ACCESSIBILITY TO EMERGENCY PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION DOMESTIC VIOLENCE PROTOCOL 40th JUDICIAL CIRCUIT AND 40th JUDICIAL DISTRICT (CLINTON COUNTY) AND 60th JUDICIAL DISTRlCT (MONROE AND CUMBERLAND COUNTIES) 
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DR Rule 1  — INTRODUCTION/ADMINISTRATIVE PROCEDURES
Text
1.1  The following Domestic Relations Rules shall govern all domestic relations proceedings in the 40th Judicial Circuit unless the same conflict with any statute or other law of the United States or Commonwealth of Kentucky, at any time legally adopted, in which event any such statute, law, rule or order shall at all times prevail. These rules shall supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP). All local domestic relations rules presently in effect in the 40th Judicial Circuit are hereby repealed.
1.2  The following rules shall become effective upon approval by the Chief Justice of the Kentucky Supreme Court.
1.3  These rules may be cited as “DR 40 Rule.”
DR Rule 2  — COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
Text
2.1  Except for legal holidays, and unless otherwise ordered by the Court, the Motion hours of the Domestic Relations Commissioner shall be as follows:
 Clinton County: 2 nd  Thursday of each month To be heard at 9:00 a.m. Monroe County: 3 rd  Thursday of each month To be heard at 9:00 a.m. Cumberland County: 4 th  Thursday of each month To be heard at 9:00 a.m.
Click to view table.
2.2  The Circuit Clerk of each county shall keep a Motion Docket, and shall docket in order all motions assigned for hearing. The Movant shall advise the Clerk the amount of time needed to hear the motion. Should any attorney anticipate that a hearing shall exceed 30 minutes the attorney shall advise the Commissioner and the Commissioner shall confer with the parties to set a date certain for such hearings. If it appears that any motion scheduled on the regular motion days shall exceed 30 minutes in length, the Commissioner may reschedule or continue such hearing to a later date.
2.3  All motions to be heard at motion hour on the appropriate motion day shall be filed (the original motion) and served on opposing counsel by delivery no later than closing time in the Clerk's Office five (S) business days immediately preceding the Rule Day upon which the motion is to be heard. If service is by mail, an additional three (3) days' notice shall be required.
2.4  If sixty (60) days have expired since the date of entering the last order or judgment, any notice shall be served on both the opposing attorney and the client party at his or her last known address.
2.5  All motions for a party to show cause why he/she should not be held in contempt of court of violation of a domestic relations order or exceptions to the Domestic Relations Commissioner rulings shall be brought directly before the Circuit Judge for hearing during a regular motion hour. 
 Clinton County: 2 nd  Thursday of each month Contact Circuit Clerk for time Monroe County: 3 rd  Thursday of each month Contact Circuit Clerk for time Cumberland County: 4 th  Thursday of each month Contact Circuit Clerk for time
Click to view table.
2.6  The attorneys filing motions to be heard before the Circuit Judge shall inform the Circuit Clerk of the time required for said motions. If the motion requires more than thirty (30) minutes, the attorneys shall contact the Circuit Judge's office or the Domestic Relations Commissioner's office for a different time to hear the motion or motions.
DR Rule 3  — ADOPTION I TERMINATION OF PARENTAL RIGHTS
Text
3.1  Pursuant 10 FCRPP 32(2)(a), a separate petition shall be filed for each child in a Termination of Parental Rights case and individual case numbers shall be assigned by the Clerk of the Court in proceedings filed pursuant to KRS Chapters 199 and 625. Pursuant to FCRPP 32(2)(b), every petition in an adoption or termination of parental rights shall include the following:
 	A.  The case number of any underlying juvenile case, specifically dependency, neglect or abuse or termination of parental rights cases); and
 	B.  The name of any guardian ad litem previously appointed.
3.2  Pursuant to FCRPP 33, no request for final hearing shall be made prior to the filing of the state child protective service agency report pursuant to KRS 199.510 and the guardian ad litem report, if any, pursuant to KRS 199.515. In the event of an uncontested adoption, a hearing shall be held within thirty (30) days of the filing of a request for a final hearing. A continuance of any final hearing date shall not be granted except upon good cause shown. Annual permanency review hearings shall continue to be held in any dependency, neglect and abuse action as required by FCRPP 23 until finalization of the adoption.
3.3  Pursuant to FCRPP 34, immediately upon the filing of any petition for involuntary termination of parental rights, the petitioner shall obtain a pretrial date. In the event the parents are not served prior to the pretrial dale, the pretrial date shall be used as a case status review to expedite the proceeding. A continuance of any final hearing date shall not be granted except upon good cause shown. The annual permanency review hearings shall continue to be held in any dependency, neglect and abuse action as required by FCRPP 23 until permanency is achieved.
3.4  Pursuant to FCRPP 35, the Clerk of the Court shall send two (2) certified copies of the order terminating parental rights to the state child protective agency. The prospective adoptive parent or his or her attorney, if any, may obtain a certified copy of the order terminating parental rights from the state child protective agency to attach to the adoption petition.
3.5  Pursuant to FCRPP 36, if an order terminating parental rights is entered, a copy of the order shall also be certified to the record in the underlying dependency, neglect and abuse case which shall be identified in the order. The clerk of the court in the underlying dependency, neglect and abuse case shall docket the matter for a review hearing within ninety (90) days from the date of the entry of the order of termination of parental rights and shall docket the matter as directed by the court at least annually thereafter until permanency is achieved.
DR Rule 4  — DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
Text
4.1  Domestic violence cases shall be conducted according to the Local Domestic Violence Protocol and 24 Hour Accessibility Policy located in Appendix I of these rules and incorporated by reference as if set out in full.
4.2  Pursuant to FCRPP 11(2), when the Court conducts contempt proceedings in domestic violence actions, the party subject to contempt shall be represented by counsel, unless waived, and an attorney shall be appointed by the Court if the party qualifies as an indigent.
DR Rule 5  — DOMESTIC RELATIONS PRACTICE
Text
5.1  DOMESTIC RELATIONS COMMISSIONER
 	A.  All proceedings for dissolution of marriage shall be heard by the Circuit Judge or Domestic Relations Commissioner, who shall possess the qualifications required by FCRPP 4(2).
 	B.  The Circuit Judge and the Commissioner shall hear evidence concerning contested and uncontested matters arising from actions for dissolution of marriage, child custody, support and maintenance under KRS Chapter 403, except those noted in Rule 2.5.
 	C.  All proceedings for adoption, termination of parental rights, contempt proceedings, and restraining orders or injunctions, shall be heard exclusively by the Circuit Judge.
 	D.  The Commissioner shall have those powers and authorities in the conduct of hearings as set out in FCRPP 4.
 	E.  Upon the filing of any domestic relations action the case will automatically be assigned to the Circuit Judge or the Commissioner.
 	F.  All matters before the Domestic Relations Commissioner shall be heard orally unless one of the parties, by the proper motion, requests that some portion of the testimony be presented by deposition.
 	G.  Discovery shall be permitted and shall proceed as set forth in the Kentucky Rules of Civil Procedure relating to civil actions, generally, and the FCRPP.
 	H.  Unless otherwise ordered, the official record of all proceedings of the Domestic Relations Commissioner shall be by video tape recording as authorized by FCRPP 4(3).
 	I.  Except for good cause shown both parties and their attorneys shall be present at the final hearing.
5.2  DOMESTIC RELATIONS COMMISSIONER FEES
 	A.  Pursuant to FCRPP 4(5), for any case assigned, the domestic relations commissioner shall receive a fee of $60 per hour, assessed at a rate of $15.00 for each quarter hour or part thereof. Such fees shall be paid through the office of circuit court clerk to the commissioner and shall be due on the fifth working day following the conclusion of the hearing. No more than $600.00 shall be assessed in any case regardless of the number and length of hearings unless recommended by the circuit judge and approved by the Chief Justice for extraordinary circumstances shown. If a case is reopened additional fees totaling not marc than $200.00 may be assessed. No more than $15.00 shall be assessed in any uncontested divorce.
 	B.  Pursuant to FCRPP 4(7), all Domestic Relations Commissioners shall be limited in their total personal compensation derived from fees to not more than $48,000 per annum unless approved by the Chief Justice.
 	C.  No fee shall be assessed for motions to set contested hearings or to withdraw as attorney of record.
5.3  SUBMISSION OF CASE TO DOMESTIC RELATIONS COMMISSIONER
Once a case is submitted to the Domestic Relations Commissioner for final disposition, the Commissioner shall file a report within niney (90) days of the conclusion of the hearing pursuant 10 FCRPP 4(3) and KRS 454.350 (2)
5.4  PROCEDURE UPON THE PROPOSED FINDINGS AND RECOMMENDATION OF THE DOMESTIC RELATIONS COMMISSIONER
 	A.  Upon the final hearing of a case or upon the hearing of any motion which requires Findings of Fact and Conclusions of Law, the Commissioner shall prepare and submit to the Circuit Judge his proposed Findings of Fact (unless the Commissioner's Findings of Fact are stipulated by both parties in which case only questions of law will be considered by the Circuit Judge), Conclusions of Law and Order.
 	B.  A copy of the proposed Findings of Fact, Conclusions of Law and Order will be furnished to all parties involved in the matter who will then have ten (10) days after being served with notice of the filing of the Commissioner's recommendation in which to file exceptions to the proposed Findings of Fact, Conclusions of Law and Order with the Court. At the hearing on the exceptions, the Court may, in its discretion, confirm, alter or amend the report in any respect or it may return same to the Commissioner for additional proof and/or recommendations. Pursuant to FCRPP 4(4)(d), if no exceptions are filed within the time allowed, the Court will adopt the proposed or modified Findings of Fact, Conclusions of Law and Decree of Dissolution within twenty (20) days of submission. If exceptions have been filed, entry of the final decree shall occur within ten (10) days of disposition of the exceptions.
 	C.  Upon the filing of exceptions, any opposing party shall have no less than three (3) days to respond by filing additional exceptions.
 	D.  All Orders pertaining to support shall be effective upon the entry of the Order by the Circuit Judge.
 	E.  Exceptions shall be heard by the Court on the record before the Domestic Relations Commissioner and argument of counsel. No new evidence shall be heard without permission of the Court. Any party filing exceptions to rulings of the Domestic Relations Commissioner shall specify the date wherein the disputed testimony was heard and shall refer to the tape counter number where the disputed evidence may be found. Failure to do so shall constitute grounds for overruling the exceptions.
 	F.  The normal ten (10) day exception period to serve exceptions pursuant to FCRPP 4(4)(a) may be waived by the parties and shall be deemed to be waived on all agreed orders.
 	G.  Any order prepared at the direction of the Commissioner shall reflect the name of the preparer and state that the order was prepared at the request and under the direction of the Commissioner or the Court, as the case may be.
5.5  UNCONTESTED MATTERS
 	A.  Pursuant to FCRPP 2(3), the AOC-238, Preliminary Verified Disclosure Statement, is adopted by this Court and shall be filed in every contested divorce proceeding in accordance with the following:
 	B.  Counsel shall stipulate as many facts as possible prior to any hearing. Furthermore, counsel are encouraged to provide joint child support worksheets presenting evidence as to the existence of any exception to the utilization of the guidelines.
 	C.  The normal ten (10) day exception period applicable to the Commissioner's recommendations to the Circuit Judge authorized by FCRPP 4(4)(a) may be waived by the parties in uncontested matters.
5.6  CONTESTED MATTERS
 	A.  Pursuant to FCRPP 2(3), the AOC-238, Preliminary Verified Disclosure Statement, is adopted by this Court and shall be filed in every contested divorce proceeding in accordance with the following:
 		1.  The financial disclosure statement of the Petitioner and the Respondent shall be exchanged between the parties within forty-five (45) days of service of the petition on the respondent, and objections thereto shall be exchanged twenty (20) days thereafter, but the disclosures shall not be filed in the record unless ordered by the Court.
 		2.  Without limiting a party's relief under CR 65, upon notice and opportunity to be heard, the court may enter a status quo order regarding disposition of the marital estate. A status quo order may include but not be limited to the guidelines established in FCRPP 2(5)(a) and (b).
 		3.  All motions for temporary maintenance must be accompanied by movant's income and expense schedule with supporting documentation as mandated by FCRPP 5(1). The non-moving party must file his or her income and expense schedule no later than the time set for the hearing on the motion in compliance with FCRPP 3(2). Motions to establish or modify permanent maintenance must comply with the requirements of FCRPP 5(3).
 	B.  Counsel shall stipulate as many facts as possible prior to any hearing. Furthermore, counsel are encouraged to provide joint child support worksheets presenting evidence as to the existence of any exception to the utilization of the guidelines.
5.7  PRELIMINARY MATTERS IN DISSOLUTIONS
 	A.  All original pleadings in a dissolution action shall include pleadings identified in FCRPP 2(1)(a) through (i), if applicable.
 	B.  Pursuant to FCRPP 2(8), any ex parte motion shall be accompanied by a supporting affidavit sufficient to state grounds for injunctive relief, and if granted, shall be set for hearing with all parties at the earliest available date. Any pendent lite motions shall be served on the opposing party and set for a hearing before the court unless otherwise agreed to by the parties.
5.8  OBTAINING A DECREE OF DIS
 	A.  Parties who reach an agreement on all issues may obtain a decree of dissolution without a trial by filing a motion or agreed order to submit for decree of dissolution of marriage pursuant to FCRPP 3(1)(a), which should include the following:
 		(i)  The date of marriage and separation;
 		(ii)  The date the petition for dissolution was filed;
 		(iii)  The date the respondent was served or filed an entry of appearance;
 		(iv)  The dates the verified disclosures were filed unless otherwise waived by the court;
 		(v)  If the parties have minor children of the marriage, copies of certificates of completetion of the Families in Transition (F.I.T.) class by each party;
 		(vi)  A copy of the separation agreement, if any;
 		(vii)  A written deposition executed under oath by either party setting forth testimony required at a hearing;
 		(viii)  A written waiver of the right to a hearing executed by both parties;
 		(ix)  An affidavit stating that the parties have lived apart for sixty (60) days, and that no material change in circumstances has occurred since the taking of the proof; and
 		(x)  A request for name restoration, if any, in writing.
Original copies shall be filed with the Clerk in the county of origin. A decree shall not be final until the original is signed by the Court and entered by the Clerk. FCRPP 3(1)(b). If the parties reach an agreement on individual issues short of settling the entire case, the agreement, signed by both parties, may be submitted to the Court for approval and entry. FCRPP 3(1)(c).
 	B.  In all cases of default, the provisions of FCRPP 3(2) shall apply.
 	C.  If the parties do not reach an agreement on any or all issues, a trial shall be held, on motion, as set by the Court. Pursuant to FCRPP 3(3), the AOC-239, Final Verified Disclosure Statement, is adopted by this Court and shall be filed in the record no later than five (5) days prior to the trial if property matters are in dispute; or the parties may file an affidavit that there are no changes in circumstance since the completion of the AOC-238, Preliminary Verified Disclosure Statement, if filed., A copy of this disclosure statement, or the affidavit if the AOC-238 was filed and there is no change in circumstance since it was filed, together with any supporting documentation, shall be provided to the opposing party's attorney fifteen (15) days prior to trial unless otherwise ordered by the court. FCRPP 3(3)(c).
 	C.  Pursuant to FCRPP 3(5), a fee of $50.00 shall be paid by the movant in domestic relations cases reopened after six (6) months from the entry of the decree for the purpose of modifying the decree. This does not include motions in 42 U.S.C. Title IV-D cases for child support enforcement. The Clerk shall collect any fee upon the filing of the motion, unless the movant files a motion to proceed in forma pauperis.
5.9  MAINTENANCE
 	A.  A motion for temporary maintenance shall comply with the requirements of FCRPP 5(1) and (2).
 	B.  A motion to establish or modify permanent maintenance shall comply with the requirements of FCRPP 5(3).
5.10  CHILD SUPPORT
 	A.  Motions to establish or modify child support must filed in accordance with FCRPP 9 and be accompanied by the income and expense documentation specifically mandated by FCRPP 9(4); and, the responding party must similarly file this financial information in Court at least 24 hours prior to the hearing pursuant to FCRPP 9(4)(b). Further, all parties are to exchange said information 10 days prior to the hearing in accordance with FCRPP 9(4)(c).
 	B.  The worksheet for child support obligation forms shall be attached to all separation agreements in which child support is determined and all agreed orders modifying child support. In addition, all separation agreements fixing child support and agreed orders modifying child support shall contain a reservation to the effect that “The parties are aware of the amount of child support established by the Kentucky Child Support Guidelines.”
 	C.  Nothing in these rules shall preclude parties who are fully informed about the child support guidelines from agreeing to child support inconsistent with the guidelines.
5.11  CUSTODY
 	A.  Unless otherwise ordered by the court, in any action in which the permanent custody or time-sharing of the child(ren) is in issue, each party shall, not less than fourteen (14) days prior to the day set for hearing, provide the other party(ies) with a list of the names and addresses of every person and a short statement of the subject of their testimony, other than a parent or the child(ren) of the parents, expected to be called as a witness, as well as a list of exhibits to be entered as required by FCRPP 7(1).
 	B.  Relocation. FCRPP 7(2).
 		(i)  Before a joint custodian seeks to relocate, written notice shall be filed with the court and notice shall be served on the non-relocating joint custodian. Either party may file a motion for change of custody or time-sharing within twenty (20) days of service of the notice if the custodians are not in agreement; or, the parties shall file an agreed order if the time sharing arrangement is modified by agreement.
 		(ii)  Before a sale custodian seeks to relocate, written notice shall be filed with the court and notice shall be served on the non-custodial parent. If the court order is affected by the relocation, the non-custodial parent may file a motion contesting the change in visitation within twenty (20) days of service of the notice.
5.12  VISITATION
The Time-Sharing Visitation Guidelines are attached in Appendix 2 and incorporated herein by reference as authorized by FCRPP 8(2). These serve as a model and are only a basic guideline for the parties and parties are encouraged to reach an agreement upon timesharing/visitation that is in the best interests of their child. These Guidelines are not a default schedule for the parties or the Court when the parties are unable to reach an agreement. The court will continue to determine visitation on a case-by-case basis when there is no agreement of the parties.
5.13  FAMILIES IN TRANSITION (F.I.T.)
 	A.  If there are minor children or a marriage and the Court orders parties to participate in the Families in Transition (F.I.T.) program, a proceeding for dissolution of marriage shall not be assigned for final hearing until the parties have attended and participated in said program. If ordered to complete the Families in Transition (F.I.T.) program, the parties must attend a minimum of six (6) hours of classes. Classes are to be held on the 1st and 2nd Monday of each month from 6:00 p.m. to 9:00 p.m. Saturday classes are also available. Saturday classes arc to be held between the 1st and 2nd Monday and are from 9:00 a.m. to 4:00 p.m.
 	B.  If a party refuses or fails to attend the Families in Transition program, the Court may make such orders in regard to the failure or refusal as are just, including but not limited to the following (i) an order refusing to assign a trial date until the party requesting the trial date attends the program; (ii) an order declining to set or enforce permanent visitation rights for the disobedient party until the disobedient party attends the program; (iii) an order reserving the granting or approval of final custody; and (iv) in lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt of Court the failure to obey an order to attend the clinic.
DR Rule 6  — MISCELLANEOUS RULES RELATING TO DOMESTIC RELATIONS PRACTICE
Text
There arc currently no Miscellaneous Rules Relating 10 Domestic Relations Practice in the 40th Judicial Circuit.
Appendix 1
DOMESTIC VIOLENCE PROTOCOL TWENTY-FOUR HOUR ACCESSIBILITY TO EMERGENCY PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION DOMESTIC VIOLENCE PROTOCOL 40th JUDICIAL CIRCUIT AND 40th JUDICIAL DISTRICT (CLINTON COUNTY) AND 60th JUDICIAL DISTRlCT (MONROE AND CUMBERLAND COUNTIES)
Text
Pursuant 10 KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established 10 ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
I.  Uniform Protocol for Processing Cases
 	A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 	B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	C.  Domestic violence mailers may be reassigned from the district court division to circuit court when there is a dissolution/custody proceeding pending. In the exercise of joint jurisdiction between the District and Circuit Courts, as set forth in KRS 403.735(3)(c), and consistent with KRS 403.725(4), if a family member files an action for dissolution of marriage or child custody in Circuit Court, the Circuit Court shall have jurisdiction to issue protective orders upon the filing of a verified motion therein either at the commencement or during the pendency of the action in Circuit Court pursuant to the provisions of KRS 403.730 to 403.785. Any verified motion shall be filed on the AOC form as a petition and shall retain a domestic violence “D” case file number pursuant to FCRPP 13(4).
 	D.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
 	E.  Domestic violence cases may be reassigned or transferred to another circuit, at the discretion of the judge, when there is a pending dissolution or child custody proceeding pending in the other circuit. Consistent with FCRPP 12, when a case is transferred to another circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the dale of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
II.  Twenty-four Hour Accessibility
 	A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
The Clinton County Circuit Court Clerk's Office
The Cumberland County Circuit Court Clerk's Office
The Monroe County Circuit Court Clerk's Office
Any law enforcement officer located in the Circuit or District
 	B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
The Clinton County Circuit Court Clerk's Office
The Cumberland County Circuit Court Clerk's Office
The Monroe County Circuit Court Clerk's Office
Any law enforcement officer located in the Circuit or District
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
Clinton County:
A District Judge within the district and if unavailable then to the Circuit Judge, and if all of the aforesaid are unavailable to any available Judge in other districts or circuits.
Cumberland County:
The District Judge, and if unavailable then to the Circuit Judge and if all of the aforesaid are unavailable to any available Judge in other districts or circuits.
Monroe County:
The District Judge, and if unavailable to the Trial Commissioner, and if unavailable then to the Circuit Judge, and if all of the aforesaid are unavailable to any available Judge in other districts or circuits.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
Clinton County: A District Judge within the district, and if unavailable then to the Circuit Judge, and if all of the aforesaid are unavailable to any available Judge in other districts or circuits.
Cumberland County:
The District Judge, and if unavailable then to the Circuit Judge and if all of the aforesaid are unavailable to any available Judge in other districts or circuits.
Monroe County:
The District Judge, and if unavailable to the Trial Commissioner, and if unavailable then to the Circuit Judge, and if all of the aforesaid are unavailable to any available Judge in other districts or circuits.
 	E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 	F.  The schedule for domestic violence hearings is as follows:
Domestic violence hearings will be heard by the District Judge, or the Circuit Judge when a motion/petition is filed in an action for dissolution or child custody consistent with Section I.C. of this Protocol above, during a regular motion hour as set forth below (and at such other times as needed to accommodate the 14-day requirement under KRS 403.745):
 Clinton District Court: Four (4) motion days each month Contact Circuit Clerk for time Clinton Circuit Court: 2 nd  Thursday of each month Contact Circuit Clerk for time Monroe District Court Every Tuesday of each month Contact Circuit Clerk for time Monroe Circuit Court 3 rd  Thursday of each month Contact Circuit Clerk for time Cumberland District Court 1 st  and 3 rd  Wednesdays of each month Contact Circuit Clerk for time Cumberland Circuit Court 4 th  Thursday of each month Contact Circuit Clerk for time
Click to view table.
The attorneys filing motions relating to domestic violence, which are to be heard before the Circuit Judge shall in form the Circuit Clerk of the time required for said motions. If the motion requires more than thirty (30) minutes, the attorneys shall contact the Circuit Judge's office for a different time to hear the motion or motions.
III.  Contempt Proceedings.
 	A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
The Office of the Circuit Court Clerk in the county where the case is filed who will schedule a time for the hearing on the contempt motion.
 	C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order. Failure to appear may result in a denial of the petition pursuant to FCRPP 11(1).
Appendix 2
TIME-SHARING/VISITATION GUIDELINES  TIME-SHARING I VISITATION GUIDELINES FOR THE 40th JUDICIAL CIRCUIT CLINTON, CUMBERLAND AND MONROE COUNTIES
Text
The following schedules are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest.
(a)  The non-residential parent shall be entitled to have the child(ren) on alternate weekends from Friday at 6:00 p.m. until Sunday at 6:00 p.m.
(b)  The non-residential parent shall be entitled to have the child(ren) for one midweek overnight visit. Midweek overnight visits will begin at 5:30 p.m. on the day of visitation and will end at 8:00 a.m. the following morning. The non-custodial parent should be responsible for delivering the child(ren) to school, child care, or other location as specifically ordered by the Court or agreed to by the parents.
(c)  Times in a time-sharing/visitation schedule should be set in the time zone where the child primarily resides.
(d)  During even-numbered years, the residential parent upon 30 days advance written notice to the non-residential parent shall be entitled to have the child(ren) each year for family vacations which will not be interrupted by (a) and (b) above.
(e)  Holidays
 	i.  If a holiday is celebrated on a Monday following a non-residential parent's regularly scheduled time-sharing/visitation then that parent should be permitted to extend parenting time until 6:00 p.m. on the holiday, unless the parents agree otherwise.
 	ii.  For time-sharing/visitation times pertaining to school holidays, whether in a formal school or home-school, the school holidays where the child(ren) primarily resides should apply.
 	iii.  Other holidays:
 		1.  During the first full year after divorce/custody proceedings have been filed, the non-residential parent should have time-sharing/visitation scheduled as follows:
 		 	a)  New Year's Day from 8:00 a.m. until 6:00 p.m.
 		 	b)  Independence Day from 8:00 a.m. until 6:00 p.m.
 		 	b)  Thanksgiving, beginning at 6:00 p.m. the day school ends until 3:00 p.m. Thanksgiving Day.
 		 	c)  Christmas/Winter Break, beginning at 6:00 p.m. the day school ends until noon on December 25.
 		 	e)  Veteran's Day from 8:00 a.m. until 6:00 p.m.
 		2.  During the second full year after divorce/custody proceedings have been filed, the non-residential parent should have time sharing/visitation scheduled as follows:
 		 	a)  Easter from 8:00 a.m. until 6:00 p.m.
 		 	b)  Labor Day from 8:00 a.m. until 6:00 p.m.
 		 	c)  Memorial Day from 8:00 a.m. until 6:00 p.m.
 		 	d)  President's Day from 8:00 a.m. until 6:00 p.m.
 		3.  Holidays not listed that arc of special interest to the family should be assigned to the nonresidential parent in time amounts similar to those above.
 		4.  Holiday time not scheduled above to the non-residential parent exercising time-sharing/visitation should be with the other parent.
 		5.  Mother's Day and Father's Day, regardless of any conflict with the above proposed schedule, should be spent with the appropriate parent from 8:00 a.m. until 6:00 p.m.
 		6.  Fall Break or Spring Break, as allowed by the child(ren)'s school calendar, should be scheduled for the parent with whom the children) primarily resides in the first full year after the divorce/custody proceedings are filed from 6:00 p.m. the day school ends until 6:00 p.m. the following Friday. If school breaks are longer than one week due to the school schedule, the parent with whom the child(ren) primarily resides should be scheduled for the first half of the break and the other parent should be scheduled for the last half.
 		7.  Summer Break should be scheduled to allow the parent exercising time-sharing/visitation a minimum of two (2) periods of two (2) consecutive weeks during the Summer Break. Each parent should provide the time periods he or she desires to the other parent before the end of the school year, or at least sixty (60) days in advance of the requested time. If a child(ren) must attend summer school in order to pass to the next grade, summer time-sharing/visitation should not prevent school time.
 		8.  Birthdays: Unless the birthday falls on a regularly scheduled timesharing/ visitation day, the non-custodial parent exercising timesharing/ visitation should be scheduled for birthday time from 5:00 p.m. until 8:00 p.m. lf it is a regular day of the non-custodial parent exercising timesharing/ visitation where the child(ren) does not primarily reside, the other parent should have birthday time from 5:00 p.m. until 8:00 p.m.
 		9.  For each year thereafter, the timesharing/visitation set out above should alternate between the parent with whom the child(ren) primarily resides and the parent exercising time-sharing/visitation.
 		10.  The non-residential parent shall not take the child(ren) on holidays other than those to which the non-residential parent is entitled as described in the above paragraphs, except as otherwise agreed by the parties.
(f)  The child(ren) and/or the residential parent have no duty to wait for the non-residential parent to arrive for more than thirty (30) minutes. If the non-residential parent is more than thirty (30) minutes late for a particular period of time, he/she shall forfeit that period of time. Exception shall be made if, and only if, the tardiness of the non-residential parent is for just cause and the residential parent received both prompt notification and a reasonable estimated arrival time.
(g)  If the non-residential parent is more than thirty (30) minutes late in returning the child(ren) without calling to make arrangements and without just cause, he/she shall be subject to contempt.
(h)  Make-up days shall be given, if due to an emergency or illness, the child(ren) or nonresidential parent is not available at the scheduled time or if the residential parent denies access to the child(ren) without just cause. All make-up days shall be at the nonresidential parent's discretion.
(i)  If the child(ren) is ill, the parent who has the child(ren) should give 24-hour notice, if possible, to allow for appropriate plans to be made.
(j)  The parties shall make every effort to consider the child(ren)'s reasonable scheduled school or extracurricular activities in order to serve the best interests of the child(ren).
(k)  In the event of a conflict, the following is the order of preference:
1st – Holidays, 2nd – Extended Periods, 3rd – weekends, 4th – Midweek days.
(l)  The non-residential parent should be responsible for timely pick-up of the child(ren) at the beginning of the timesharing/visitation period and returning the child(ren) in a timely manner at the end of the time-sharing/visitation period.
(m)  The parents should transport the child(ren) in a safe manner, which includes utilizing the appropriate child restraint systems and not driving under the influence of intoxicants.
(n)  The non-residential parent shall be entitled to access to any and all records related to the child(ren) to the same extent as it legally provided to the residential parent and under the same terms and conditions by which access; provided to the residential parent. The residential parent shall supply the keeper of any medical/school records of the child(ren) with a copy of any custody/visitation order. The residential parent shall supply any other keeper of any records of the child(ren) with a copy of any custody/visitation order upon request of either the non-residential parent or the keeper of the record.
(o)  In the event the child(ren) has an illness which requires medical attention by a physician, the residential parent shall promptly notify the non-residential parent. Elective surgery shall only be performed after consultation with the non-residential parent.
(p)  The non-residential parent shall be entitled to access to student activities relating to the child(ren) to the same extent as is legally provided to the residential parent and under the same terms and conditions by which access is provided to the residential parent. The residential parent shall provide the school with a copy of any custody/visitation order.
(q)  The non-residential parent shall be entitled to access to any day-care center that is, or that in the future may be attended by the child(ren) to the same extent as is legally provided to the residential parent. The non-residential parent shall not remove the child(ren) from day-care premises except during periods of time to which the non-residential parent is otherwise entitled pursuant to any custody/visitation order or except by written agreement of the parties. The residential parent shall provide a copy of any custody/visitation order to the day-care center.
(r)  Either party is to notify the Circuit Court clerk's Office of any change of address.
(s)  Any child who is twelve (12) year of age or older shall have his/her preferences considered in setting and determining time spent with the non-residential parent.
(t)  Except as recited herein, the residential parent shall be entitled to the child(ren) at all other times. The parties are encouraged to arrange such additional time as will provide parents an opportunity to have frequent and continuing contact with the child(ren) consistent with their personal schedules and flexibility is encouraged.
(u)  Each parent should provide the other parent with contact numbers and addresses (unless a domestic violence order is in effect) where the child(ren) can be located during their scheduled time-sharing/visitation time. The residential parent shall allow the nonresidential parent frequent and ongoing telephone contact with the child(ren). The nonresidential parent shall utilize this time in a reasonable fashion.
(v)  Should the child(ren) have any special needs, the parents shall cooperate with assisting the child and with a custody evaluation at their own expense. The parent shall not be required to attend with each other.
(w)  Should an allegation of domestic violence and/or child abuse arise, this plan will immediately be suspended once the allegations are presented to the Court and will remain suspended until the Court rules on the allegations or one month has passed, whichever occurs first.
Each parent is under an affirmative duty to foster the love and affection of the child for the other parent. Neither parent shall do nor say anything that will interfere with the love and affection of the child for the other parent. Neither parent shall allow third parties to do or say anything to or in the presence of the child that will interfere with the love and affection of the child for the other parent. In addition to these general duties, neither parent shall:
 	a)  Have the child deliver money or message from one parent to the other and thus place the child in the middle
 	b)  Ask the child to keep a secret from the other parent and, in effect, teach the child to lie.
 	c)  Quiz the child about what is going on at the other parent's home and thus turn the child into a spy.
 	d)  Say unkind things about the other parent to the child or in the presence of the child.
 	e)  Try to conduct parental business when exchanging the child for visitation.
 	f)  Make any threats or start arguments with the other parent when exchanging the child for visitation.
 	g)  Ask the child directly or subtly, “Which of us do you really want to be with?” and thus place the burden on the child.
 	h)  Allow a child to take control of visitation whenever he or she wants to do so.
 	i)  Have the child refer to a future stepparent as “mother” or “father”.
 	j)  Eavesdrop on or interrupt the child's telephone conversations with the other parents.
Pursuant to FCRPP 7(2)(a), if either parent intends to move with the child(ren) from the Commonwealth of Kentucky to another state, or more than 100 miles from the present residence of the child(ren), he or she shall give notice to the other parent at least sixty (60) days prior to such move. Either parent may file a motion for change of custody or time sharing if the other parent is not in agreement with the move, or an agreed order if they are in agreement. No relocation of the child shall occur unless the Court enters an order modifying the status quo.
Pursuant to FCRPP 7(2)(b), if a parent moves from the county where the initial decree or custody order is entered, the Court shall apportion the cost of transportation of the child(ren) between the parents, or may assign the entirety of the costs to one parent, considering the economic circumstances of each parent and any other relevant factors,
Appendix 3
Text

 COMMONWEALTH OF KENTUCKY 40TH JUDICIAL CIRCUIT  CIRCUIT COURT CASE NO.  PLAINTIFFS VS DEFENDANTS ORDER FOR VIDEO DEPOSITION The Plaintiff is hereby granted permission to take any depositions for proof by video. The video deposition to be taken shall be under the following protective provisions: 1. At the beginning of the taking of the deposition, the operator of the video camera will focus on each person present at the taking of the deposition and such person shall be identified to the jury. Thereafter, the camera will focus on the witness only, whether the interrogation be direct or cross examination. 2. The camera will remain stationary at all times during the deposition and will not “zoom” in or out on the witness or any other person present at the deposition excepting those times during the deposition when the witness is displaying for the jury's viewing exhibits or other pieces of demonstrative proof that can only be fairly and reasonably seen on the videotape or disk by use of the camera “zooming” in on said evidence. The purpose of this clause is so that the camera will not “zoom” in on the witness solely to give unfair or undue influence upon the words of the witness and does not apply to the “zooming in” for the other purposes described above. 3. The deposition will be stenographically transcribed in addition to the video recording. 4. The videotape or disk itself will be available for the Court and any and all counsel to compare the stenographic transcript with the videotape or disk transcript. If discrepancies appear between the stenographic transcript and the videotape or disk transcript recording, the discrepancies will be resolved by agreement of counselor ruling of the Court if counsel cannot agree. The decision on the matter in which to handle the discrepancies insofar as the videotape or disk is concerned will be included in the agreement of counselor ruling of the Court. 5. Testimony to which objections an:' sustained by the Court will be electronically erased, both as to image and to sound, from the videotape or disk. Objections which are overruled will be subject to further order of the Court as to whether the image and sound of the objection itself shall be presented to the jury. 6. Admissibility of the tape or disk may be objected to by any counsel if a review of the finished tape or disk reveals any technical errors giving undue emphasis to the testimony of the witness which would unfairly prejudice the side objecting; or if the general technical quality of the tape or disk is so poor that its being viewed by the jury would be unfairly prejudicial to the side so objecting. 7. Before presentation to the jury, the Court will instruct the jury that they give no more or no less weight to the testimony of the witness than if he was present in court testifying.
Click to view form.
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General Rules of Procedure
CPR-100.  Applicability of Regional Rules.
Text
These Court Practice and Procedure Rules, Cumberland Region of Judicial Circuits, (CRJC) and the Kentucky Rules of Civil or Criminal Procedure and other law, in so far as applicable directly or by analogy, shall govern civil and criminal proceedings in the Cumberland Region of Judicial Circuit unless the same conflict with any statute or other law of the United States or Commonwealth of Kentucky, at any time legally adopted, in which event any such statute, law, rule, or order, shall at all times prevail. All local court rules presently in effect in the circuit courts of the Cumberland Region of Judicial Circuits are hereby repealed, except as contained in Appendix 1 of these rules.
CPR-105.  Style of Pleadings.
Text
1.  The heading of all pleadings and legal papers in all civil and criminal case shall be styled at the beginning and center of the first page as follows:
“COMMONWEALTH OF KENTUCKY  #   JUDICIAL CIRCUIT  COUNTY   CIRCUIT COURT DIVISION  #   (WHERE APPLICABLE) CIVIL ACTION NO.  _______________________________________  OR INDICTMENT NO.  _______________________________________ ”
2.  All pages of all legal papers shall be numbered at the bottom center of each page.
CPR-110.  Motion Days.
Text
1.  Matters from any county in a circuit may be heard on any Motion Day in that Circuit if applicable, regardless of location, subject to approval of the court or agreement of opposing counsel, but if the hearing is to be held outside the county where the action is filed, the attorney making the motion shall comply with CR 79.05(1) and shall personally sign out and bring the original court file to the hearing, and thereafter return it safely to the proper clerk. The attorney signing for a file shall be personally responsible for its safekeeping.
2.  Motions to be heard by a special judge may be set on any regularly scheduled Motion Day of that special judge. The lawyer making the motion shall comply with CR 79.05(1) and shall personally sign out and bring to the hearing the original court file and return it to the clerk. The lawyer so doing is fully responsible for the court file.
3.  Motions to be heard on Motion Days must served no later than the close of business on the fifth day before Motion Day. On the same day the attorney serves notice of hearing, the attorney shall cause a copy of that Notice and Motion to be delivered or mailed to the clerk and judge.
CPR-115.  Motion Days.
Text
1.  All motions shall be separately  paragraphed and separately  numbered.
2.  A copy of all notices and motions for Motion Day shall also be served upon the court, as called for by the case, and such service shall also appear in the certificate of service. Any motion filed not in compliance with these rules shall be heard only  in the discretion of the court.
3.  Orders may be submitted to the court as to any motion, and if so shall be typed separately  on plain, letter-size paper and shall accompany the copy of the motion served on the court or be presented to the court at the hearing of the motion.
CPR-120.  Attorney's Names, Addresses, and Phone Numbers.
Text
All pleading and papers requiring the signature of an attorney shall set forth on the last page thereof the typed name and complete address of the attorney including telephone number as in the following example:
 JANE R ZOE FOE, FOE AND ZOE 890 Central Street Pineville, KY 40977 Telephone: (606) 377-7777 ATTORNEY FOR PLAINTIFF
Click to view table.
CPR-125.  Court Reporters.
Text
Pursuant to regulations of the Administrative Office of the Courts, the regular court reporter must serve for a special judge who is holding court in the circuit unless the court reporter is otherwise employed by the regular judge of that circuit. Should a special court reporter be required, the special judge is responsible for making the necessary arrangements. Regular judges should use their own reporter as first alternate to the regular reporter of the circuit where the case is to be tried.
CPR-130.  Distribution of Orders.
Text
The Circuit Clerk shall distribute copies of all orders by mail or delivery to the persons listed under “DISTRIBUTION” and shall certify mailing or delivery by making a check mark by the person listed and shall initial and date the same at the bottom of the Distribution list. All Orders shall contain a Distribution list as set out in the following example:

 DISTRIBUTION: Hon. John R. Doe  P. O. Box 987 Springfield, KY 40033 (_______) Hon. Mary A. Poe 123 45th Street London, KY 40741 (_______) Clerk's initials and date
Click to view table.

Regional Rules of Civil Procedure
CPR-135.  Domestic Relations.
Text
1.  The court shall not hear any matters for maintenance or child support in the absence of service on a respondent of a comprehensive affidavit accompanying the motion for same in the manner pursuant to KRS 403.160, which clearly sets forth the factual basis for the motion and the amounts or other relief required. Responsive affidavits shall be utilized if possible. All motions and affidavits required to be filed must be served at least five days prior to the date of the scheduled hearings unless the initial affidavit alleges in good faith and specifically sets forth facts, not mere conclusions, showing and also alleging the delay would endanger seriously the movant's or movant's child's physical, mental, moral, or emotional health, or constitute manifest injustice.
2.  In every contested dissolution, each attorney may, at the discretion of the Court, file in the case and furnish to the Court and opposing counsel, an itemized schedule setting forth the following:
 	a.  Marital property of the parties and in whose name it is held, and the value thereof, including:
 		1.  Real estate
 		2.  Personal property, including cash, bank accounts, etc.;
 	b.  Employment status;
 	c.  Income, periodic and from all sources, and supporting proof thereof from employer, including wage statements, etc.;
 	d.  Copy of tax return for preceding year;
 	e.  List of property, real and personal, claimed non-marital, and the basis of the claim;
 	f.  Any other information the parties may believe will assist in making property disposition and fixing award for maintenance and support, where applicable.
3.  If the case is scheduled for hearing, the above-mentioned schedule shall be furnished to the court and opposing counsel five days prior to the hearing date.
4.  All actions for final decrees shall include the testimonies of the parties to prove residency.
5.  Proposed findings of fact, conclusions of law and final decrees in original form, shall be submitted to the court typed on plain, letter-size paper when domestic relations cases are either heard orally or on deposition as provided herein.
CPR-140.  Default Judgments and Agreed Orders.
Text
A party seeking a judgment by default where Rules 55.01, 4.01, or 6.03 of the Kentucky Rules of Civil Procedure apply shall first file a written motion for such a judgment. All such motions shall be submitted ex parte  and shall not be scheduled on Motion Day dockets. If the Court deems it necessary to establish the truth of any averment, take an accounting or to determine amount of damages, or to otherwise investigate evidentiary issues, a hearing shall be scheduled pursuant to Rule 55.01 of the Kentucky Rules of Civil Procedure.
CPR-145.  Answers and Objections to Interrogatories and Requests for Admissions.
Text
Answers and objections to interrogatories, requests for admission or other similar discovery procedures, shall identify and quote each interrogatory in full immediately preceding the statement of any answer or objection thereto.
CPR-150.  Pre-Trial Conferences.
Text
1.  Pre-trial conferences may be held in the court's discretion or upon the motion of either party.
2.  Pre-trial conferences may be assigned by the Court immediately upon receipt of notice and motion to set a case for trial under CR 40, or upon the Court's own order at any time.
3.  Except in cases specifically ordered by the Court, before a case is placed on a jury docket, and in all cases before an action is heard at the pre-trial conference, the parties shall comply with the following:
 	a.  Determine that pleadings are completed and all issues of fact joined;
 	b.  Complete discovery if possible;
 	c.  Prepare proposed instructions to be tendered to the court and opposing counsel, subject to revision;
 	d.  Be prepared to stipulate undisputed facts by either party;
 	e.  In tort actions involving personal injury, be prepared to exchange medical reports and copies of medical bills or other evidence of special damages;
 	f.  To discuss all material points of law;
 	g.  To discuss the nature of the case, the theories of the parties, admitted facts, the ultimate facts which will be disputed, and the points of law to be passed on by the courts.
4.  In advance of a civil pre-trial conference counsel shall consult their respective clients as to the authority for a settlement, and shall make good faith efforts to obtain authorization within certain figures for settlement.
5.  The following matters, among others, may also be considered at civil pretrial conferences:
 	a.  Hearing and deciding any motions pending before the court, including motions for summary judgment;
 	b.  On stipulation of the parties, determine issues of law, and if there is no triable issue of fact, render judgment;
 	c.  Inquire as to whether all discovery proceedings and physical: examinations have been completed, and if not, place limits on the completion thereof, if necessary;
 	d.  Determine the right of a trial by jury and any demand therefor;
 	e.  Estimate the time required for a trial;
 	f.  In the court's discretion, assign a date for the trial of the case;
 	g.  Such matters as may aid in the expeditious, economical, and just disposition of the action.
CPR-155.  Motions for Summary Judgment.
Text
1.  There may be served and filed with each motion for summary judgment filed pursuant to CR 56, proposed findings of facts and conclusions of law and a proposed summary judgment. Such proposed findings shall specifically state the material facts as to which the moving party contends there is no genuine issue.
2.  Any party opposing the motion may, prior to the day of hearing, serve and file a concise “statement of genuine issues,” setting forth all material facts as to which it is contended there exists a genuine issue necessary to be litigated.
CPR-160.  Cases Submitted on Depositions.
Text
All cases submitted on depositions other than uncontested divorces, shall be accompanied by memorandum briefs and proposed findings of fact, conclusions of law, and judgment. Proposed findings of fact, conclusions of law, and judgment shall be furnished to opposing counsel.
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Rule 1.  Introduction.
1.01.  Introduction.
Text
A.  These are the Rules of Practice of the Family Court for the 41st Judicial Circuit and shall be cited as “FCR” for Family Court Rules. These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure and the Rules of the Clay, Jackson and Leslie Circuit Courts, for all Family Court matters.
B.  Effective date of these is 30 days after approval by the Kentucky Supreme Court.
1.02.  Mission Statement.
Text
A.  The mission of Family Court in the 41st Judicial Circuit, consisting of Clay, Jackson and Leslie Counties, is to offer families and children the best possible resolutions to the legal problems they encounter as quickly, efficiently and thoroughly as humanly possible.
1.03.  Jurisdiction.
Text
A.  The jurisdiction of the Family Court shall include cases involving:
 	1.  Domestic or family issue or dissolution of marriage;
 	2.  Child custody;
 	3.  Visitation;
 	4.  Support, maintenance and property distribution;
 	5.  Adoption and termination of parental rights;
 	6.  Domestic violence, including emergency protective orders;
 	7.  Status offenses, beyond control children and runaways;
 	8.  Paternity;
 	9.  Dependency, neglect or abuse.
Rule 2.  Court Scheduling/Motion Hour/Procedures.
2.01.
Text
The following is a hearing schedule for cases before the Family Court:

 MONDAYS LESLIE COUNTY 9:00AM Domestic Violence, Divorce 11:00AM Juvenile TUESDAYS JACKSON COUNTY 9:00AM Domestic Violence, Divorce 11:00AM Juvenile WEDNESDAYS CLAY COUNTY 9:00AM Domestic Violence, Divorce THURSDAYS CLAY COUNTY 9:00AM Juvenile FRIDAYS CLAY, JACKSON, LESLIE COUNTIES Special Hearings (By Assignment Order) *** Note: Motions and hearings scheduled shall be heard that day, except any motion or hearing expected to require a hearing of two (2) hours or more will be assigned for hearing at a specific time by the Court.
Click to view table.
2.02.  Consolidation of Related Actions.
Text
Pursuant to CR 42.01, when two or more different actions are pending involving the same parties and common questions of law or fact those cases may be consolidated. Common issues may be heard in both cases simultaneously, but the files shall be maintained separately.
Rule 3.  Adoptions / Termination of Parental Rights Cases.
Text
There are no local rules relating to Adoptions or Terminations of Parental Rights. Refer to FCRPP 32 – 36 for uniform statewide rules.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
4.01.  Twenty-Four Hour Accessibility and Joint Jurisdiction Domestic Violence Protocol.
Text
The Twenty-Four Hour Accessibility and Joint Jurisdiction Domestic Violence Protocol for the 41st Circuit and District, consisting of Clay, Jackson and Leslie Counties, is attached in Appendix A, and is incorporated by reference as if fully set out herein.
Rule 5.  Paternity.
Text
There are no local rules relating to Paternity. Refer to FCRPP 14 & 15 for uniform statewide rules.
Rule 6.  Dependency, Neglect and Abuse Cases.
Text
A.  All Dependency, Neglect and Abuse cases in Family Court shall be filed no less than 72 hours, exclusive of weekends and holidays, from the issuance of an emergency custody order and before the temporary removal hearing with service on all parties and social workers (where applicable).
B.  A temporary removal hearing will be scheduled no more than 10 days after the filing of a petition for dependency neglect and abuse when no emergency custody order has been issued.
Rule 7.  Domestic Relations Practice.
Text
There are no local rules relating to Domestic Relations Practice. Refer to FCRPP 2 through 9 for uniform statewide rules.
Rule 8.  Status Offenses.
Text
There are no local rules relating to Status Offenses. Refer to FCRPP 37 through 44 for uniform statewide rules.
Rule 9.  Miscellaneous.
Text
Applicability of Rules of Civil and Criminal Procedure
These Rules are subject to the Kentucky Family Court Rules of Procedure and Practice, and the Kentucky Rules of Civil and Criminal Procedure and applicable statutes.
Appendix A
Revised Twenty-Four Hour Accessibility to Protective Orders   and Local Joint Jurisdiction Protocol   41st Judicial Circuit and District   Clay, Jackson and Leslie Counties
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOS) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases 
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies, which place limitations on a petitioner's right to modify or withdraw a petition for a protective order, are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of the time of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-four Hour Accessibility 
 	A.  The following agencies and officers are authorized to provide protective order petition forms and to take protective order petitions and administer oaths to the petitioner during  regular business hours:
Clay Circuit Court Clerk and all Deputy Clerks  Jackson Circuit Court Clerk and all Deputy Clerks  Leslie Circuit Court Clerk and all Deputy Clerks  Police Dispatch (911 Center) Centers for Clay, Jackson and Leslie Counties and all  Officers who work at said dispatch centers  Clay County Sheriff and all Deputy Sheriffs  All Police Officers for the City of Manchester, Kentucky  Jackson County Sheriff and all Deputy Sheriffs  All Police Officers for the City of McKee, Kentucky  Leslie County Sheriffs and all Deputy Sheriffs  All Police Officers for the City of Hyden, Kentucky  Kentucky State Police Officers
 	B.  The following agencies and officers are authorized to provide protective order petition forms and to take protective order petitions and administer oaths to the petitioner  after  regular business hours and weekends:
Police Dispatch (911 Center) Centers for Clay, Jackson and Leslie Counties and all  Officers who work at said dispatch centers  Clay County Sheriff and all Deputy Sheriffs  All Police Officers for the City of Manchester, Kentucky  Jackson County Sheriff and all Deputy Sheriffs  All Police Officers for the City of McKee, Kentucky  Leslie County Sheriffs and all Deputy Sheriffs  All Police Officers for the City of Hyden, Kentucky  Kentucky State Police Officers
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the Family Court Judge. If the Family Court Judge is not available, the Petition shall be presented to either of the District Judges, beginning with the District Judge on call. In the absence of a District Judge, the Petition shall be presented to the Trial Commissioner, if the particular county has a Trial Commissioner. In the absence of the latter, the petition shall be presented to the Circuit Judge.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to Family Court Judge. If the Family Court Judge is not available, the Petition shall be presented to either of the District Judges, beginning with the District Judge on call. In the absence of a District Judge, the Petition shall be presented to the Trial Commissioner, if the particular County has a Trial Commissioner. In the absence of the latter, the petition shall be presented to the Circuit Judge.
 	E.  Petitions for Protective Orders will be reviewed within an hour of the time they are presented to a Judge, unless such review is impossible due to the unavailability of a Judge or trial commissioner.
III.  Assignment of Cases 
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between Family, District and Circuit Court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign domestic violence cases and interpersonal protective order cases to the Family Court.
 	D.  The schedule for hearings on protective orders is as follows: Clay Family Court — Wednesdays at 9:00 a.m. in the Family Courtroom on the 3rd Floor of the Clay County Justice Center; Jackson Family Court — Tuesdays at 9:00 a.m. in the Family Courtroom on the 3rd Floor of the Jackson County Justice Center; Leslie Family Court — Mondays at 9:00 a.m. in the Courtroom in the Court House Annex, next to the Courthouse in downtown Hyden, Kentucky.
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings 
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding. In the event that a respondent is arrested by a law enforcement officer for alleged criminal violation of a protective order, the District Court shall maintain exclusive jurisdiction over the alleged misdemeanor criminal offense.
 	B.  Petitioners seeking to initiate contempt proceedings should contact the Circuit Clerk's office for the County of the Court which issued the emergency protective order or protective order. Civil contempt proceedings shall be assigned to the regular Domestic Violence docket of the Family Court.
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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Rule 1.  Introduction.
101.  Introduction.
Text
These are the Rules of Practice of the Forty-Second Circuit (Calloway and Marshall Counties) Family Court (hereinafter referred to as “Family Court”). These Rules supplement the Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure and the Family Court Rules of Procedure and Practice (FCRPP). All previous rules adopted by the Calloway/Marshall Family Court are hereby rescinded.
102.  Effective Date.
Text
The effective date of these Rules shall be thirty (30) days after Kentucky Supreme Court Approval.
103.  Citation.
Text
These Rules shall be cited as FCRP42 (Family Court Rules of Procedure).
104.  Holidays.
Text
Family Court shall adhere to the list of Court Holidays as set out by the Administrative Office of the Courts which will be published annually in the Kentucky Bar Association newsletter.
Rule 2.  Court Scheduling/Motion Hour/ Procedures for Filing/Additional Fees.
201.  Schedule.
Text
The following is the hearing schedule for cases before the Family Court.
 CALLOWAY Monday 8:30 a.m. Dependency, Neglect and Abuse 1:00 p.m. Child Support and Paternity (2nd & 4th Mondays) 1:00 p.m. Juvenile Status Offenses (1st Monday) 2:00 p.m. Contempt (2nd & 4th Mondays) Wednesday 8:30 a.m. Motion Hour (2nd & 4th Wednesdays) 9:30 a.m. Scheduled hearings 8:30 a.m. Domestic Violence 10:30 a.m. Scheduled Hearings MARSHALL Tuesday 8:30 a.m. Domestic Violence 10:30 a.m. Scheduled Hearings Wednesday 8:30 a.m. Motion Hour (1st & 3rd Wednesdays) 9:30 a.m. Scheduled Hearings Friday 8:30 a.m. Dependency, Neglect and Abuse 1:00 p.m. Child Support and Paternity (2nd & Fourth Fridays) 1:00 p.m. Juvenile Status Offenses (1st Friday) 2:00 p.m. Contempt (2nd & 4th Fridays)
Click to view table.
202.  Motion Hour.
Text
All motions to be heard on the Wednesday motion docket shall be filed at least five (5) working days prior to the Wednesday motion docket, unless otherwise allowed by the Family Court Judge. Motion hour shall be limited to uncontested motions, motions to schedule hearings and motions which can be limited 10 legal arguments only.
203.  Family Court Case Data Information Sheet.
Text
All cases filed or reopened in the Family Court division of the Circuit Court shall, with the filing of any petition or motion (in the case of a reopening), complete an AOC-FC-3 Family Court Case Data Information Sheet, which may be obtained in the Circuit Court Clerk's Office.
204.  Reopening Cases.
Text
204.1 With regard to FCRPP 3(6) the “$50 reopen after six months fee” does not apply to Motions for Contempt/Motions for Rule.
204.2 Personal service shall be made pursuant to the Kentucky Rules of Civil Procedure in domestic relations cases reopened after six (6) months from the entry of the final decree for the purpose of modifying a decree. On such cases, service on any prior attorney of record does not constitute service under the Kentucky Rules of Civil Procedure.
205.  Copy Expenses.
Text
All litigants are responsible for bringing sufficient copies of all exhibits intended to be entered into evidence. Failure to comply with this requirement may subject the noncomplying litigant to assessment of additional court costs for copy charges.
Rule 3.  Adoptions/Termination of Parental Rights.
301.  Adoption Records.
Text
Except as otherwise provided, upon entry of the final order in an adoption case, the Clerk shall place all papers and records in a suitable envelope which shall be sealed and shall not be opened for inspection by any person except on written order of the court or as otherwise permitted under this rule. The Clerk or Deputy Clerks are permitted to unseal and open an adoption file only for such reasons as are necessary in the performance of their duties as custodians of the records and may furnish certified copies of the Order of Adoption to the adoptive parents.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 42th Judicial Circuit and District is attached as Appendix A and incorporated herein by reference as if copied and set out at length herein as is set forth verbatim.
Rule 5.  Paternity.
501.  Petitions.
Text
All petitions for paternity must include one of the following:
 	a.  The mother's husband as a party to the action if the child was born during lawful wedlock or within ten (10) months thereafter; or
 	b.  The affidavit of the Petitioner addressing the issue as to the mother's marital status when the child was born and within ten (10) months prior to the birth of the child.
Rule 6.  Dependency Neglect and Abuse.
601.  Notice of Hearing.
Text
In order to comply with Adoption and Safe Families Act (ASFA) of 1997, the Guardian Ad Litem in all dependency, neglect and abuse cases shall notify the juvenile's current foster family or custodian if other than the Cabinet for Families and Children, of all hearings coming before Family Court.
602.  Release of Confidential Records.
Text
The Clerk of the court is authorized to release confidential juvenile records of Dependency, Neglect or Abuse proceedings to the attorney (whether it be an appointed public defender, private attorney or court-appointed attorney) for the juvenile or the juvenile's parent in a corresponding criminal or civil legal action. “Corresponding legal action” shall include but is not limited to: divorce actions, termination of parental rights actions, juvenile status offense actions, or criminal actions involving the same or similar transactions and occurrence alleged in the dependency, neglect or abuse action.
603.  Protocol for Filing Dependency, Neglect and Abuse Petitions.
Text
During normal working hours (8:00 a.m. – 4:30 p.m.), Monday through Friday, excluding holidays, persons filing a Petition for Dependency, Neglect or Abuse shall file said Petition with the Clerk of the Court no later thirty minutes prior to the closing hours. At all other times, persons who wish to file a Petition for Dependency, Neglect and Abuse shall contact local law enforcement or the Cabinet for Health and Family Services. If the circumstances warrant, local law enforcement or the Cabinet for Health and Family Services shall contact the Family Court Judge or, if unavailable, the District Judge in accordance with FCRPP 19 to determine whether an emergency custody order should be entered. All Petitions for Dependency, Neglect and Abuse received after normal business hours shall be filed with the Clerk of the court by noon on the next business day in compliance with FCRPP 20.
Rule 7.  Domestic Relations Practice.
701.  Appearances, Waivers and Agreements.
Text
Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a notary or deputy clerk. All agreements and agreed orders shall contain the correct mailing addresses for the attorneys or parties if not represented by counsel unless the party has an active Emergency Protective Order or Domestic Violence Order against the opposing party.
702.  Mediation.
Text
a.  Pursuant to FCRPP 2(6)(a), the Family Court Judge may, by appropriate order, refer the case to mediation with or without the consent of the parties. Cases shall be referred to a Court-approved mediator or the parties may select a mediator with equivalent experience who is not on the Court-approved list.
b.  Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications are confidential and shall not be disclosed. Mediation documents and communications are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding. An exception to this rule is that the mediator shall be responsible for reporting abuse according to KRS 209.030 and KRS 620.030.
c.  If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case. If some, but not all, of the issues in the case are settled during mediation or if agreements are reached to limit discovery or on any other matter, the parties shall submit a joint statement to the Court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within ten (10) days of the termination of mediation. Unsettled cases shall then be returned to the Court's active docket and in accordance with FCRPP 2(6)(b).
Rule 8.  Status Offenses.
Text
There are no local rules pertaining to Status Offense Cases. See FCRPP 37 – 44.
Rule 9.  Miscellaneous.
901.  Identification of Counselor Party Required.
Text
Every pleading, motion and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number, fax number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this rule or CR II.
902.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 27, the Circuit Court Clerk's Office shall not release any Family Court video in-chamber interviews with children without a specific written order of the Family Court Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child and specific purpose of the request.
903.  Requests for Confidential Video Records.
Text
The Circuit Court Clerk's office shall not release any copies of Family Court confidential video records without a specific written order from the Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian Ad Litem, if any, and set forth the purpose for the request.
Except that, pursuant to KRS 610.340 (2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
904.  Personal Identifiers.
Text
A.  The Family Court Case data Sheet must be fully completed all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(l)(b) by filing one copy from which any personal data has been redacted and filing all unredacted copy in a marked and scaled envelope. The clerk of the court shall allow the unredacted scaled copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
C.  Upon a dissolution of marriage case being closed, the Clerk of the Circuit Court is hereby authorized to unseal the envelope and remove the VS-300 for mailing to Kentucky's Office of Vital Statistics; otherwise the sealed envelope may only be unsealed upon direction of the presiding judge or the Circuit Court Clerk and is to be re-sealed. The clerk shall keep a record in the form of a log as to when the envelope was unsealed, by whom and for what purpose the envelope was unsealed.
Appendix A
Text
Twenty-Four Hour Accessibility to Protective Orders and Local  Joint Jurisdiction Protocol  42nd Judicial Circuit and 42ndand 58thJudicial Districts  Calloway and Marshall Counties
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths1   to petitioner during regular business hours:2  
1 1 The individual taking the petition should review it for completeness prior to swearing the petition.
2 2 “Regular business hours” is defined as between the hours of 8:00 a.m. and 4:30 p.m.
 		 	1.  The Circuit Court Clerks of Calloway and Marshall Counties and any of their sworn deputy clerks; and
 		 	2.  The County Attorneys of Calloway and Marshall Counties and any Assistant County Attorneys or office staff employees.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
 		 	1.  The Circuit Clerks of Calloway and Marshall Counties, and all of their sworn deputies;
 		 	2.  The Sheriffs of Calloway and Marshall Counties and all other sworn deputies and dispatchers;
 		 	3.  The Jailers of Calloway and Marshall Counties and all of their sworn deputies;
 		 	4.  The County Attorneys of Calloway and Marshall Counties and any Assistant County Attorney;
 		 	5.  The Chiefs of Police for the cities of Murray, Benton, Calvert City and any other incorporated city in Calloway and Marshall Counties and all sworn officers and dispatchers within their departments;
 		 	6.  Murray State University Campus Police Officers; and
 		 	7.  Any Kentucky State Police Officer found in Calloway or Marshall Counties.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The petition shall be presented to the Family Court Judge, if the judge is in the county and available. In the event the Family Court Judge is not in the county or is unavailable, the clerk shall seek the consideration of the matter by any of the following judicial officers, in the order listed: the District Judge in the county, the District Judge for the adjacent county located in the 42nd Judicial Circuit, and then the Circuit Judge of Division I in the 42nd Judicial Circuit. Finally, if none of the foregoing can be located, the clerk shall seek consideration of any District, Family or Circuit Judge in any Kentucky county.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The authorized agency or individual handling the petition for an Emergency Protective Order or Interpersonal Protective Order petition shall deliver the petition for consideration to the District Judge of the county, or if unavailable or not found within the county, to the Family Court Judge, the District Court Judge of the adjacent county located in the 42nd Judicial Circuit, and then the Circuit Judge for Division I for the 42nd Judicial Circuit, in that order, if none is available, the petition shall be delivered for consideration to any District, Family or Circuit Judge in any Kentucky County.
A copy of all petitions and Emergency Protective Orders issued during non-office hours shall be delivered to the appropriate clerk's office at the beginning of the next regular office day by the agency where the petition was initiated to be processed.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court.
 		D.  The schedule for hearings on protective orders is as follows:
 		 	1.  In Calloway County, the hearings are conducted each Thursday at 8:30 a.m.;
 		 	2.  In Marshall County, the hearings are conducted each Tuesday at 8:30 a.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the Circuit Court Clerk's Office in the county where the Emergency Protective Order of Domestic Violence was issued.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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I.  Citation of Rules.
Text
These Rules may be cited as “RCC” or Rules of the Circuit Court.
II.  Judges.
Text
Circuit Court shall be presided over by Judge Dennis Foust and his successors in office.
III.  Jury Trial Term.
Text
(A)  Jury trials shall be conducted during the following periods in the Marshall Circuit Court:
 	(1)  During the month of March of each year, the term shall commence on the first Thursday and shall continue through the Friday before the first Thursday in May.
 	(2)  During the month of July of each year, the term shall commence on the first Thursday and shall continue through the Friday before the first Thursday in September.
 	(3)  During the month of November of each year, the term shall commence on the first Thursday and shall continue through the Friday before the first Thursday in January.
(B)  Jury trials shall be conducted during the following periods in the Calloway Circuit Court:
 	(1)  During the month of January of each year, the term shall commence on the first Thursday and shall continue through the Friday before the first Thursday in March.
 	(2)  During the month of May or each year, shall commence on the first Thursday and shall continue through the Friday before the first Thursday in July.
 	(3)  During the month of September of each year, the terms shall commence on the first Thursday and shall continue through the Friday before the first Thursday in November.
(C)  The Court may, in its discretion, establish additional terms of court and set either civil or criminal matters for jury trials during special terms. The Court may, at its discretion, set trials at times other than during a regular term of court to expedite the disposition of cases.
IV.  Motion Days and Motion Practice.
Text
The following shall apply to all motions in civil or criminal matters, except those which permitted by the Civil Rules or Statute to be heard ex parte .
(A)  Motion days for Marshall Circuit Court shall be held on the first and third Mondays of each month commencing at 8:30 am. Motion days for the Calloway Circuit Court shall be held on the second and fourth Mondays of each month commencing at 8:30 a.m. When Monday is a designated holiday, Rule Day will be held on the Tuesday immediately following the holiday.
(B)  The Clerk shall keep a motion docket in which there shall be docketed in the order filed those motions filed with the Clerk prior to Tuesday NOON preceding the next motion day. As a general guideline, the Court’s schedule for the motion docket shall be:

 Criminal Court: 8:30 a.m. – Noon Civil Matters: 1:00 p.m. – 2:30 p.m. Drug Court: 3:00 p.m. – 4:30 p.m.
Click to view table.
If the moving party is not present, the court may take the motion at the end of the docket. If a motion requires a hearing, the Court shall continue it to another time so as not to disrupt the regular motion calendar. On call of the motion docket, the Court may either rule on a motion, take it under advisement, set it for a day to be heard, or continue it until the following motion day.
(C)  There shall be filed with each motion a brief statement of the ground therefor, with citations of authorities relied upon, which may be set forth in the body of the motion if the pleader so desires. Photocopies of cases relied upon may be attached as appendices to the Court’s copy. If a party desires to respond or if the Court orders a response, the response to any motion shall be in similar form and shall be filed with the Clerk not later than the Friday immediately prior to the date set for the hearing of the motion unless an alternate time is fixed by the Court.  The time of receipt of the motion shall be considered by the Court in ruling on requests for late filing.
(D)  In case of urgency, a motion upon proper notice may be noticed for hearing at another time. In this event, the attorney for the moving party should consult with the Judge and responding party for a suitable time for the mailer to be noticed.
(E)  In the event that a party is properly noticed for a motion, and is absent at the hearing of the motion without cause for such absence, the Court may rule upon the motion even in the absence of the parties, although the Court may consider in lieu of such party’s presence, a properly filed memorandum or affidavit.
(F)  Continued Motions.  An attorney who will be unable to be present at the time set for a motion shall immediately contact the moving attorney and attempt to establish a mutually agreeable time for the hearing of the motion. Should this prove unsuccessful, the party desiring the continuance shall immediately file a motion for continuance in writing, stating the reasons for the continuance, and shall send a copy directed to the attention of the judge as well as filing with the Clerk.
(G)  The Judge will keep available a calendar showing dates and times for the hearing of contested motions. Parties may, by agreement, set the hearing of contested motions with the Judge’s Secretary at any available times on the docket, subject to later rescheduling by the Court.
(H)  Motions for Default Judgment shall be set subject to the following:
 	1.  Foreclosures and actions involving multiple parties.  All motions involving foreclosures as well as motions involving multiple parties shall be set on a regular rule day on the Court’s regular civil docket. All parties who are represented by counsel shall have counsel present at any such hearing, and counsel appearing shall be required to be counsel of record in the case. It shall not be sufficient for an attorney who is not the attorney of record to simply appear on behalf of other counsel.
 	2.  Collection cases.  Motions for default judgment in collection cases and in other default judgment actions may be noticed at the convenience of the Court provided that the moving party provide the following information by sworn affidavit to the Court:
 		A.  The identity of the moving party, as well as any changes in the legal status of the moving party, to the extent that the Court and any non-moving party can identify the original party who has made the claim. This is particularly applicable in collection cases.
 		B.  The amount of damages claimed, with the amounts being broken down into principal amount, accrued interest and/or finance charges where applicable, and any requests for attorney’s fees. Requests for attorney’s fees must be accompanied by an affidavit of counsel setting out the basis for the request for attorney’s fees.
Otherwise, such motions shall be set on a regular motion day and counsel shall be present of the hearing.
V.  Master Commissioner Practice.
Text
(A)  References to Master Commissioner. 
Reference of cases shall be made to the Master Commissioner as provided by the Rules of Civil Procedure, by the Kentucky Revised Statutes, by these Rules, or by the court order in individual cases.
(B)  Orders of Sale. 
 	1.  Orders for the sale of property shall contain:
 		(a)  A complete caption setting forth the names of all parties to be bound by the judicial sale. Abbreviations such as “etc.” or “et al” shall not be used.
 		(b)  A legal description of the property sought to be sold, together with the source of title of the present owner or owners.
 		(c)  The address and the PVA map number of the property sought to be sold or, if it is true, a recitation of the fact that the property has no address.
 		(d)  The dollar amount of the judgment of a day certain, together with the daily amount of accruing interest or contract rate of interest (if the order of sale is for the purpose of enforcing a judgment for money).
 		(e)  The names of all parties who are in default.
 	2.  Orders of sale may contain special conditions of sale, for example, such as property to be sold on site, specific combinations of property containing multiple tracts; special advertising in addition to advertising required by statute.
 	3.  Orders of sale shall not contain:
 		(a)  Specific dates on which the sale is to be conducted.
 		(b)  Designations of the appraisers to be used by the Master Commissioner, provided, however, if a party knows of any reason that an appraiser should e disqualified to serve in a particular case, such disqualification may be made a part of the order of sale.
 		(c)  Any requirement that the master commissioner take any action of any extraordinary nature unless a specific motion is made seeking such relief. Any such motion shall be made as a separate motion from any motion seeking an order of sale.
(C)  Terms and Conditions of Sale. 
 	1.  Unless otherwise ordered, all sales shall be conducted by the Commissioner in the Marshall/Calloway County Courthouse, upon the following terms and conditions:
 		(a)  Before conducting a sale the Master Commissioner shall advertise in a newspaper, meeting the requirements of KRS 424.120, the time, terms and place of sale, together with a description of the property to be sold. The advertisement shall appear once a week for at least three consecutive weeks preceding the date of sale.
 		(b)  When more than one sale is set for the same date, all such notices in any newspaper shall be advertised by the insertion of one single item with the general information applicable to each sale appearing only once and the cost of advertising such general information equally apportioned to the cost of the sale of the various cases to which applied.
 	2.  If required by order or statute, the Master Commissioner before making a sale of real property shall have the property appraised by two intelligent, disinterested housekeepers of Marshall/Calloway County who are not related to any parties to the action. Before making appraisals, the appraisers shall be sworn. They shall return their appraisals in writing to the Master Commissioner who shall file same as part of the record.
 	3.  The property shall be sold to the highest bidder provided:
 		(a)  At the time of sale the successful bidder shall either pay cash or make a deposit of the purchase price with the balance on credit for thirty (30) days. If the purchase price is not paid in full, the successful bidder shall be required to give bond with good surety for the unpaid purchase price. The bond shall bear interest at the rate of twelve (12%) percent per annum from the date of sale until paid.
 		(b)  The purchaser shall be required to assume and pay all taxes or assessments upon the property for the current tax year and all subsequent years. All taxes or assessments upon the property for all prior years shall be paid from the sale proceeds if properly claimed, in writing and filed of record, by the purchaser prior to confirmation.
 		(c)  The property shall otherwise be sold free and clear of any right, title or interest of all parties to the action and all liens and encumbrances thereon, excepting easements and restrictions of record in the Marshall/Galloway County Clerk’s Office and such right of redemption as many exist in favor of the United States of America or the defendant(s).
 		(d)  The terms and conditions hereinabove set out may be adopted by reference to this rule in the order of judgment directing the sale, or shall be restated therein.
 		(e)  Prior to delivery of the deed to the successful bidder, if it is determined that the property is subject to liens or encumbrances thereon, excepting easements and restrictions of record in the Marshall/Calloway County Clerk’s Office that are not otherwise extinguished in the Master Commissioner’s Deed, the successful bidder may petition the Court for relief and the closing shall be extended until the motion is heard and a dispositive ruling is made by the Court.
 	4.  A party, who is the successful purchaser of the property, may take credit against any judgment in that party’s favor against the defendant property owner for the purchase price to the extent that the sale price is sufficient to pay such judgment considering the priorities and amounts previously adjudicated in the action.
(D)  Confirmation of Report of Sale. 
The Master Commissioner after making the sale shall report his actions to the Court. Ten (10) days after the filing of that report, if no objections have been filed thereto and without motion, the sale shall be deemed confirmed and an order confirming the sale shall be submitted to the Court. A copy of the order of confirmation shall be served upon the purchaser.
(E)  Fees of the Commissioner. 
The Commissioner shall be entitled to those fees set forth in Part IV of the Administrative Procedures of the Court of Justice.
(F)  Orders of Distribution. 
 	1.  Orders requiring distribution of funds held by the Commissioner shall set forth all amounts collected, identify the proper recipient(s) and the specific amounts due each under the judgment or order.
 	2.  If disbursements are to be made to taxing authorities, a copy of the pertinent tax bills(s) must be furnished to the Commissioner, giving the commissioners office sufficient time to pay the bill(s) with the amount(s) listed in the order.
(G)  Appraiser’s Fee. 
 	1.  In all residential sales where an appraisal is required, the fee of each appraiser shall be $100.00, unless otherwise ordered by the Court. Appraisal fees for commercial, farm and other sales shall be set by the court. The fee shall be paid from the proceeds of sale.
 	2.  The appraisers are hereby required, under the direction of the Master Commissioner, as part of their duties to post, as required by the judgment of sale, upon or near the real estate to be sold thereunder, the written or printed notice of sale, advertising said sale.
VI.  Videotape Depositions.
Text
Videotape depositions may be taken upon proper notice being given without requiring leave of court.
VII.  Assignment of Civil Actions For Trial.
Text
(A)  Any civil case in which the pleadings and discovery of parties have been completed, or should have been completed, as to those parties not in default for failure to plead may be assigned for trial on a day certain. Assignment of a case for trial shall be made by the Judge in accordance with CR 40, on motion of any of the parties, or on the Court’s own motion.
(B)  Assignment of a case for trial at a pretrial conference which has been convened in accordance with other provisions of these rules shall be deemed to have been made on the Court’s own motion, and the parties shall be deemed to have been given proper notice thereof.
(C)  The Clerk shall at all times maintain a trial calendar of jury and nonjury cases which have been set for trial. Motions to set such cases for trial and notice of such motions will be governed by the provisions of these Rules pertaining in general to all motions.
VIII.  Mediation – Civil Cases.
Text
(A)  Mediation defined. 
Mediation is an informal process in which a neutral third person(s) called a mediator facilitates the resolution of a dispute between two or more parties. The process is designed to help disputing parties reach an agreement on all or part of the issues in dispute. Decision-making authority remains with the parties, not the mediator. The mediator assists the parties in identifying issues, fostering joint problem-solving, and exploring settlement alternatives.
(B)  Referral of cases to mediation. 
At any time on its own motion or on motion of any party, the court may refer a case or portion of a case for mediation. In this decision, the court shall consider:
 		(1)  the stage of the litigation, including the need for discovery, and the extent to which it has been conducted;
 		(2)  the nature of the issues to be resolved;
 		(3)  the value of the parties of confidentiality, rapid resolution, or the promotion or maintenance of on-going relationships;
 		(4)  the willingness of the parties to mutually resolve their dispute;
 		(5)  other attempts at dispute resolution; and
 		(6)  the ability of the parties to participate in the mediation process including the ability of the parties to pay the cost of mediation.
(C)  No stay of proceedings. 
Unless otherwise ordered by the Court, mediation shall not stay any other proceedings.
(D)  Appointment of a mediator. 
Within fifteen (15) days of referral, the parties shall agree on a mediator or a mediation service. If the parties cannot agree, they shall notify the court, which will select a mediator or a mediation service.
(E)  Mediator compensation. 
The mediator shall be compensated at the rate agreed between the mediator and the parties if the mediator is chosen by agreement. If the mediator is appointed by the Court, the fee for the mediator shall be reasonable and no greater than the mediator’s standard rate as a mediator and said fees shall be subject to court approval. Unless otherwise agreed by the parties or ordered by the Court, the parties shall equally divide the mediator’s professional fees.
(F)  Mediation procedure. 
Following selection of the mediator, the mediator shall set an initial mediation conference within thirty (30) days. The mediation conference shall be held in the county in which the case is pending or at a site agreed upon by the parties. The mediator may meet with the parties or their counsel prior to the mediation conference for the purpose of establishing a procedure for the mediation conference. The mediator may require the parties to submit a confidential statement of the case or other materials that the mediator may reasonably believe appropriate for efficiently conducting the mediation conference.
(G)  Attendance at mediation conference. 
The parties must attend the mediation conference. Counsel shall attend the mediation conference unless otherwise agreed to by the parties and the mediator or ordered by the Court. If a party is a public entity, it shall appear by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision making body or officer of the entity. If a party is an organization other than a public entity, it shall appear by the physical presence of a representative, other than the party’s counsel of record, who has full authority to settle without further consultation. If any party is insured for the claim in dispute, that party shall also be required to have its insurer(s) present by the physical presence of a representative of the insurance carrier(s) who is not that carrier’s outside counsel; this representative must have full settlement authority. The foregoing requirements of attendance may be varied only by stipulation of the parties or by order of the Court for good cause shown.
(H)  Completion or termination of mediation. 
The mediator may terminate the mediation conference after a settlement is reached or when the mediator determines that continuation of the process would be unproductive. After the initial mediation conference, mediation shall continue only by the agreement of the parties, their counsel and the mediator, or by order of the Court. Mediation shall be completed no later than fourteen (14) days prior to the final pre-trial conference date.
(I)  Report to the court. 
The mediator shall report to the court that the mediation has not occurred, has not been completed, or that the mediation has been completed with or without an agreement on any or all issues. With the consent of the parties, the mediator may also identify those mailers which, if resolved or completed, would facilitate the possibility or a settlement.
(J)  Agreement. 
If an agreement is reached during the mediation conference, it shall be reduced to writing and signed by the parties. The parties shall be responsible for the drafting of the agreement, although the mediator may assist in the drafting of the agreement with the consent of the parties.
(K)  Confidentiality. 
 	(1)  Mediation sessions shall be closed to all persons other than the parties, their legal representatives, and other persons invited by the mediator with the consent of the parties.
 	(2)  Mediation shall be regarded as settlement negotiations for purposes of K.R.E. 408.
 	(3)  Mediators shall not be subject to process requiring the disclosure of any matter discussed during the mediation, but rather, such matters shall be considered confidential and privileged in nature except on order of the Court for good cause shown. This privilege and immunity reside in the mediator and may not be waived by the parties.
 	(4)  Nothing in this rule shall prohibit the mediator from reporting abuse according to KRS 209.030, KRS 620.030, or other applicable law.
IX.  Procedure in Criminal Cases.
Text
(A)  A regular grand jury shall be empaneled pursuant to KRS 29A.210 on or before the first Thursday in January, May and September of each year in each County, and at such other times as the Judge may find that the ends of justice or the needs of the county require. A special grand jury may be empaneled by the Judge pursuant to KRS 29A.220 in the manner and for the reasons provided by that section.
(B)  The Grand Jury shall meet on the second Thursday of each month in Marshall County and on the third Thursday of each month in Calloway County. The Grand Jury shall return all new indictments to the Court following their meeting, but no later than the second rule day of each month. On the first rule day of the following month, all defendants in criminal cases (except appeals) who have not been previously arraigned shall be required to appear for arraignment, if arraignment is required by law, and for the setting of such cases for a pretrial conference. Criminal matters shall have priority on the Court’s docket for trial dates. These dates may be changed with leave of Court.
(C)  At the time of arraignment each case shall be assigned a time for a status conference. Prior to the status hearing, a pretrial conference shall be held in accordance with the Court’s pretrial order as a matter of course. At arraignment the Court may enter a standard discovery order. Further discovery may be requested in writing as is necessary.
(D)  The attorney for the defendant, and the defendant, unless otherwise relieved, shall be in attendance at the pretrial conference and at the status hearing.
(E)  At the status hearing, if not resolved, the case shall either be assigned for trial, continued for good cause shown, or referred to mediation. If the case is assigned for trial, the Court will conduct final status hearing at least two weeks prior to the trial. After the status hearing, the Court will not accept or consider any plea agreement between the defendant and the Commonwealth, or continue any case, except for good cause.
(F)  On or before the final status hearing, the attorneys shall advise the Court whether they are ready for trial, and the probable length of trial. When a conflict exists, and two or more trials are scheduled for the same day, the Court will assign priority to the cases scheduled. Any motion for a continuance must be made and heard prior to the designated report date, except for good cause shown.
(G)  If it appears after inquiry and examination that a defendant is not financially able to employ an attorney and is otherwise eligible for the appointment of counsel to represent him the Court shall appoint the office of Public Advocacy as his counsel, subject to existing law and regulations of that agency.
(H)  In the event a defendant shall insist upon representing himself without counsel, the defendant shall be brought before the Court and be examined by the Court concerning his understanding of the proceedings and possible consequences to him in the proceedings, his right to the assistance of counsel, and all other relevant matters. If the Court is convinced that defendant is aware of his rights and has waived them knowingly, voluntarily, and intelligently, the Court shall permit him to proceed without counsel and shall by written order relieve any counsel previously appointed.
(I)  The Court’s standard reciprocal discovery order shall be complied with by all parties.
(J)  No additional evidence shall be placed in the Commonwealth file within thirty (30) days of the trial date. If additional evidence is to be placed with the file, the Court shall continue the trial date, unless the Defendant agrees to a trial on the date scheduled.
(K)  It shall be defendant’s responsibility to obtain discovery from the Commonwealth. This includes obtaining copies of any reports or information in the Commonwealth’s file. The Commonwealth shall, either in its Bill of Particulars or in a discovery compliance certify in writing the discoverable items in its file.
(L)  Pre-Sentence Investigation Reports shall be provided to defense counsel no later than two working days prior to sentencing of a defendant in any case. Confidentiality of these reports shall be governed by KRS 534.050.
(M)  Mediation. Criminal mediations will be held on the fifth Monday of each quarter, when appropriate. The Commonwealth and Defense counsel shall inform the Court of their intentions to mediate prior to mediation and the outcome of the mediation shall be reported to the Court on the Rule Day following mediation.
X.  Pretrial Conferences.
Text
(A)  Pretrial conferences shall be held in accordance with the provisions of CR 16, and shall be scheduled in all cases by the parties, or on the Courts own motion. Dates for pretrial conferences shall be fixed by Court order, copies of which shall be mailed by the Clerk to all counsel of record, and to parties not represented by counsel, at least ten (10) days in advance of the dates of the conference unless the parties agree otherwise.
(B)  In the order to be entered pursuant to CR 16, the Court may require the parties to submit in advance of the trial written instructions based upon the issues and the law as then conceived by the parties, without prejudice to their right to present other instructions at the time of the trial. The Court may also require submission of memoranda of law on any aspects of the case specified in the order.
XI.  Jury Selection.
Text
This Court hereby adopts the procedures set forth in the “Administrative Procedures of the Court of Justice. Part II, Jury Selection and Management, Section 5,” to be implemented as follows:
 	(A)  The Jury Management System maintained by the Administrative Office of the Courts shall be used.
 	(B)  At least 45 days prior to the first day of January, May, and September of each year, the Circuit Clerk shall request the Administrative Office of the Courts to furnish to each Circuit Court the names of four hundred (400) prospective jurors. These names shall be used by the Judge at each respective jury session
 	(C)  The Court may, at its discretion, require the Clerk to request additional names of jurors, should the need arise.
XII.  Jury Questionnaire.
Text
The contents of juror qualification forms shall be made available to the trial judge and to parties or their attorneys of record unless the Chief Circuit Judge or his designee determines in any instance in the interest of justice that this information shall be kept confidential or its use limited in whole or in part. See Administrative Procedure of the Court of Justice, Part II, Section 7, Subsection (7). The forms and the information contained therein shall remain confidential and shall not be disclosed to anyone except the parties, the attorneys of record, persons associates with the office of the attorneys of record, persons employed by the attorneys of record to aid in jury selection, or court officials. The forms may be photocopied at the expense of the requesting party or attorney, but such copies are to be destroyed within a reasonable time following the jury term.
XIII.  Entry of Orders of Judgments and Service.
Text
The original of an Order or Judgment shall have thereon a prepared Certificate of Service for the Clerk’s signature, and said certificate shall state the names and addresses of all parties to the proceedings, who are not in default for failure to appear, or if the parties are represented by counsel, the name of their respective counsel and their addresses. The Order of Judgment, when signed by the Judge, shall be delivered to the Clerk for entry. Notice of entry of the Order or Judgment shall be made by the Clerk in accordance with CR 77.04.
XIV.  Trials/Trial Briefs.
Text
All trials are to commence at 9:00 a.m. Counsel for the litigants are to be present in the Courtroom at 8:30 am. Trial Briefs shall be filed in accordance with the Court pretrial orders. Failure to timely file a trial brief may subject counsel to appropriate sanctions by the Court.
XV.  Instructions.
Text
The parties upon direction of the Judge shall submit those instructions to be offered at trial, additional instructions may be offered at trial upon close of the evidence, and to conform to the proof or in the interest of justice, as provided by CR 51.
XVI.  Dismissal of Action and Failure to Prosecute.
Text
(A)  When any action has remained on the Civil Docket for one (1) year without any step being taken which indicates an intention to prosecute said action, the court, on motion of any party, or on the Court’s own motion after notice to the parties, shall upon a hearing dismiss the action for lack of prosecution unless good cause is shown.
(B)  In the event an Order of Dismissal is so entered, the Court shall reconsider its order, providing any affected party shall, within thirty (30) days from the entry of said Order of Dismissal, file a motion to reconsider said Order with the Clerk. Any Order of Dismissal shall also be subjected to the provisions of CR 60.02.
XVII.  Interrogatories and Admissions.
Text
Each party may propound a maximum of thirty (30) interrogatories and thirty (30) requests for admission to each other party. For purposes of this Rule, each subpart of an Interrogatory or request shall be counted as a separate interrogatory or request.
The following shall not be included in the maximum allowed: Interrogatories requesting (a) the name and address of the person answering; (b) the names and addresses of the witnesses; and (c) whether the person answering is willing to supplement his answers if information subsequently becomes available.
Any party may move the Court for permission to propound either interrogatories or requests for admission in excess of the limit of thirty (30), and such request shall be freely given except for good cause shown otherwise.
When answering interrogatories or requests for admission, or in filing objections thereto, the replying party shall, as a part of his answer or objection and immediately preceding the same, set forth the question or the request made with respect to which such answer or objection is given.
Answer to Interrogatories and Requests for Admissions must be returned within thirty (30) days after service of the Interrogatories for forty-five (45) days after service of Summons of the Defendant.
XVIII.  Court Files.
Text
All Circuit Court records shall be retained under the responsibility and control of the Circuit Clerk. The Clerk may allow files to be removed in the same manner provided for by Kentucky Rule of Civil Procedure 75.07.
XIX.  Faxes.
Text
No facsimile pleading or order shall be considered filed of record without an original being tendered within five working days of the facsimile transmission.
XX.  Incorporation of Family Court Rules.
Text
A.  To the extent that it may be applicable and/or necessary, The Rules of Court of the Family Court of the 42nd Judicial Circuit Court are incorporated herein and adopted verbatim.
B.  To the extent that it may be necessary under these Rules, the Circuit Judge of this Court and the Family Court Judge of this Court shall have the authority to act in the absence of the other in any matter before either Circuit Court or Family Court.
XXI.  Effective Dates.
Text
These rules are adopted pursuant to the authority granted by SCR 1.040(3)(a), and they shall apply with full force and effect to all actions pending after the date of their promulgation by order of the Judge of the 42nd Judicial Circuit and approval by the Supreme Court of Kentucky.
All previous rules of this Court are abolished.
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1.  Citation of Rules.
Text
These rules may be cited as “RCDC” or Rules of the Calloway District Court.
2.  Judges.
Text
District Court shall be presided over by Judge Jeanne' Carroll and her successors in office.
3.  Jury Trial Periods.
Text
(a)  Jury trials shall be conducted during the following periods each year:
 	(1)  During the terms of January, February, and March of each year, the term shall commence on the first Thursday of January and shall be held each Thursday and Friday throughout the next three months.
 	(2)  During the term of April, May, and June, the term shall commence on the first Thursday of April and shall be held each Thursday and Friday throughout the next three months.
 	(3)  During the term of July, August, and September, the term shall commence on the first Thursday of July and shall be held each Thursday and Friday throughout the next three months.
 	(4)  During the term of October, November, and December, the term shall commence on the first Thursday of October and shall be held each Thursday and Friday throughout the next three months.
(b)  The Court may, at its discretion, establish other or additional days of Court and set either civil or criminal matters for the jury trials during any term.
4.  Motion Days and Motion Practice.
Text
(The following, applies to all motions in either civil or criminal matters for the jury trials during any term.)
(a)  Motion hour for civil matters shall be held each Monday afternoon at 1:30 p.m.
(b)  Motion hour for criminal matters shall be held each Tuesday Morning at 9:00 a.m.
(c)  
 MONDAY Criminal Arraignments 9:00 a.m. Probate 11:00 a.m. Domestic Violence    Reviews 1:00 p.m.    Show Cause 1:15 p.m.    New Cases 1:30 p.m. Civil/Child Support 2:00 p.m. Small Claims 2:30 p.m. TUESDAY Pretrial 8:30 a.m. Preliminary Hearings 10:00 a.m. Traffic 1:00 p.m. DUI 2:30 p.m. Misc. Hearings 3:30 p.m. WEDNESDAYS Juvenile Drug Court 8:00 a.m. Juvenile Criminal 9:00 a.m. Juvenile Dependency/Neglect/Abuse 1:00 p.m. THURSDAYS & FRIDAYS Reserved for Trials
Click to view table.
(d)  If a party is properly noticed for a motion, and is absent from the hearing of the motion without just cause, the Court may rule on such motion in the absence of the party.
5.  Assignment of Civil Actions for Trial.
Text
(a)  The Clerk shall at all times maintain a trial calendar of jury and non-jury trials. Motions to set a case for trial will be governed by the provisions of these Rules and the Rules of Civil Procedure.
6.  Procedure in Criminal Cases.
Text
(a)  If it appears after inquiry and examination that a defendant is not financially able to employ an attorney and is otherwise ineligible for the appointment of counsel to represent him, the Court shall appoint the office of Public Advocate as his counsel, subject to existing law and the regulations of that agency.
(b)  In the event a defendant shall insist upon representing himself without counsel, the defendant shall be brought before the Court and examined by the Court concerning his understanding of the proceedings and possible consequences to him in the relevant matters. If the Court is convinced that defendant is aware of his rights and has waived them knowingly, voluntarily, and intelligently, the Court shall permit him to proceed without counsel and shall by written order relieve any counsel previously appointed.
7.  Uncontested Cases.
Text
Uncontested cases shall include any agreed matter, default judgments, and agreed orders or judgments. A case will be considered settled upon the filing of an agreed order and no hearing will be required on same.
8.  Contested Matters.
Text
A case is considered contested when either of the parties request a hearing for the District Judge. Any testimony received in a contested matter shall be recorder electronically and preserved as part of the Court record in said proceedings.
9.  Jury Selection.
Text
This Court hereby adopts the procedures set forth in the “Administrative Procedures of the Court of Justice: Part II, Jury Selection and Management, Section 5,” to be implemented as follows:
 	(a)  The computer services of the Kentucky Board of Elections (Office of the Secretary of State) may be used rather than Jury Commissioners at the discretion of the Judge of the Circuit Court.
10.  Entry of Orders or Judgments and Service.
Text
The Order or Judgment, when signed by the Judge, shall be delivered to the clerk for entry. Notice of entry of the Order of Judgment shall be made by the Clerk in accordance with CR 77.04.
11.  Trial Briefs and Instructions.
Text
The parties upon directions of the Judge shall submit such a trial brief and such instructions as they expect to offer in a trial, but additional instructions may be offered at the trial at the close of the evidence, to conform to the proof or in the interest of justice, as provided by CR 51.
12.  Dismissal of Action and Failure to Prosecute.
Text
(a)  When any action has remained on the Civil Docket for one (1) year without any step being taken which indicates an intention to prosecute said action, the Court, on motion of any party, or on the Court's own motion after notice to the parties shall upon a hearing dismiss the action for lack of prosecution unless good cause is shown.
(b)  In the event an Order of Dismissal is so entered, the Court shall reconsider it's order, providing any affected party shall within thirty (30) days from the entry of said Order of Dismissal file a motion to reconsider said Order with the Clerk. Any Order of Dismissal shall also be subject to the provisions of CR 60.02.
13.  Effective Dates.
Text
These rules are adopted pursuant to the authority granted by SCR 1.040(3)(a), and they shall apply with full force and effect to all actions pending after the date of their promulgation by order of the Judge of the Calloway District Court and approval by the Supreme Court of Kentucky.
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Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These Family Court Rules shall govern all family law proceedings in the 43rd Judicial Circuit unless they conflict with any statute or other law of the United States or Commonwealth of Kentucky, at any time legally adopted, in which event any such statute, law, rule, or order shall at all times prevail. All domestic relations local rules previously in effect in the 43rd Judicial Circuit are hereby rescinded.
102.  Effective Date.
Text
These rules shall become effective thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These rules shall be cited “FC 43 Rule  _________ ”.
104.  Holidays.
Text
Holiday schedules may be obtained by telephoning Family Court staff at (270) 651-9923.
105.  Schedule.
Text
A.  Regular Barren County Schedule
 MONDAY 8:30-10:00 JUVENILE STATUS 10:00-11:00: PATERNITY AND CHILD SUPPORT 11:00-12:00: CHILD SUPPORT (DIVORCE CASES) 12:00-1:00: LUNCH 1:00-4:00: DISPOSITION HEARINGS, AND REVIEWS (DEPENDENCY CASES) TUESDAY 8:30-12:00: ADJUDICATION (DEPENDENCY) AND MISCELLANEOUS HEARINGS 12:00-1:00: LUNCH 1:00-4:00: ADJUDICATION (DEPENDENCY) AND MISCELLANEOUS HEARINGS WEDNESDAY 8:30-12:00: CIVIL MOTIONS, PRE-TRIAL CONFERENCES, TRIALS AND SETTLEMENT CONFERENCES 12:00-1:00: LUNCH 1:00-4:00: CIVIL MOTIONS, PRE-TRIAL CONFERENCES, TRIALS AND SETTLEMENT CONFERENCES THURSDAY METCALFE COUNTY (See Section B. below) FRIDAY 8:30-12:00: DOMESTIC VIOLENCE 12:00-1:00: LUNCH 1:00 - 4:00: TRIALS AND MISCELLANEOUS HEARINGS
Click to view table.
B.  Regular Metcalfe County Schedule
 THURSDAY 8:00-8:45: PATERNITY AND CHILD SUPPORT (COUNTY ATTORNEY CASES) 8:45-11:00: JUVENILES JUVENILE STATUS DEPENDENCY, NEGLECT, AND ABUSE ARRAIGNMENTS ADJUDICATION (DEPENDENCY) AND MISCELLANEOUS HEARINGS TEMPORARY REMOVAL HEARINGS ADJUDICATIONS DISPOSITIONS REVIEWS 11:00-12:00: DOMESTIC VIOLENCE 12:00-1:00: LUNCH 1:00-4:00: MOTIONS TO SUBMIT, PRE-TRIAL MOTIONS, SETTLEMENT CONFERENCES, PRE-TRIAL CONFERENCES, TRIALS, AND MISCELLANEOUS HEARINGS
Click to view table.
Rule 2.  Court Scheduling / Motion Hour / Procedures For Filing
201.  General.
Text
The attorney of record for a moving party forthwith shall notify the Family Court staff (whose telephone number is [270] 651-9923) whenever any motion or any proceeding (previously docketed for hearing) shall not be heard, whether because of agreement of the parties or because of any other reason.
202.  Docketing.
Text
A.  To docket a motion for hearing, movant, by counselor pro se, shall telephone the Family Court staff at (270) 651-9923 and furnish the correct telephone number for all opposing counsel so as to enable the Family Court staff to initiate one or more telephone calls (preferably a telephone conference call) to ascertain the earliest available hearing date and time, accommodating the schedules of all counsel to the action; provided, however, that during such scheduling telephone call or calls the movant and all opposing counsel in good faith shall arrive at an estimate for the length of the entire hearing so that the Family Court staff on behalf of the movant can reserve the estimated time accordingly when docketing the subject motion.
B.  All motions shall include above the signature line for counselor the self-represented movant the following declaration: “The undersigned estimates that this hearing in its entirety will require approximately  _______________________________________  minutes for which the undersigned has reserved time on the docket.”
C.  1.  Each motion (except a motion to schedule an event) shall include citation of authority (e.g., the controlling statute or published decision or rule of procedure).
 	2.  Each motion (except a motion to schedule an event) shall be accompanied by a separate tendered proposed order which shall include citation of authority (e.g., the controlling statute or published decision or rule of procedure), and the court in its discretion may deny any motion which is noncompliant herewith.
D.  The court shall apply the provisions in FC 43 Rule 202 in a manner not inconsistent with the provisions of KRS 403.160.
203.  Deadline for Filing and Serving Motions.
Text
A.  1.  A moving party, by counselor pro se, shall file an original motion and serve a copy thereof no later than closing time in the Clerk's Office seven (7) calendar days immediately preceding the day upon which the motion shall be heard.
 	2.  If sixty (60) days have expired since the date of entry of the most recent order, any notice shall be served on both the opposing attorney and the party at his or her last known address.
B.  The court shall hear no motion which has not been docketed for hearing by the Family Court staff (whose telephone number is [270] 651-9923), and, except for good cause shown, the court shall hear no motion which has not been timely filed and served thereafter.
204.  Motions for Modification or Enforcement of Prior Orders.
Text
Any motion filed referring to a previous order or decree (including but not limited to requests for modification or enforcement thereof) shall identify the relevant section of such previous order or decree with particularity including declaration of the date of entry of such order or decree.
205.  Settlement Conferences, Pre-Trial Conferences, and Pre-Trial Orders.
Text
A.  Parties may schedule informal Settlement Conferences by telephone conference call to the Family Court staff at (270) 651-9923, following each of which counsel shall tender for entry the appropriate Order Setting Settlement Conference.
B.  At the close of each settlement conference the court shall make an appropriate order which may include setting a pre-trial conference.
C.  1.  Parties may schedule Pre-Trial Conferences by telephone conference call to the Family Court staff at (270) 651-9923, following each of which the court shall make the appropriate Order Setting Pre-Trial Conference.
 	2.  In marital dissolution actions an Order Setting Pre-Trial Conference shall include a requirement that all parties shall file and serve no later than ten (10) days before the pre-trial conference Form AOC-238 “Preliminary Verified Disclosure Statement” (unless the parties have exchanged such statements earlier in accordance with FCRPP 2 [3]).
D.  At the close of each pre-trial conference the court shall make a Pre-Trial Order.
 	1.  A pre-trial order may include requirements that the parties tender proposed Findings of Fact, Conclusions of Law, and Order at the beginning of the evidentiary hearing or pursuant to an order concerning post-trial compliance.
 	2.  In marital dissolution actions concerning property matters a pre-trial order shall include a requirement that all parties shall file and serve no later than ten (10) days before the trial Form AOC-239 “Final Verified Disclosure Statement” in accordance with FCRPP 3 (3)(b).
 	3.  A pre-trial order shall limit the time reserved for the entire evidentiary hearing or trial, and such pre-trial order may include allocation of time to the parties for presentation of evidence-in-chief (including rebuttal) in a designated sequence, and, except as otherwise provided, such allocation of time shall be subject to the following terms and conditions:
 		a.  the allocation of time for presentation of evidence-in-chief (including rebuttal) shall not include time for such party's opening statement or, if applicable, closing argument;
 		b.  subject to enforcement by sanctions in the discretion of the court (including but not limited to striking testimony), each party shall announce the call of such party's final witness so that the court may allocate to the adverse party or parties for cross-examination of such witness time not to exceed one-half (½) of the party's time remaining for presentation of evidence-in-chief (excluding time reserved for such party's presentation of rebuttal); and,
 		c.  upon oral motion by any party the court in its discretion and otherwise according to law may limit or restrict the scope or duration of a party's cross-examination if it appears to the court that such cross-examination is being conducted in a dilatory manner or otherwise not in good faith.
Rule 3.  Adoptions / Termination Of Parental Rights
301.  Appointment of Counsel and Guardians ad Litem in Actions for Termination of Parental Rights.
Text
A.  Counsel for petitioner shall send Family Court Judge by FAX (at [270] 651-5524) a copy of each petition not later than the time of filing such petition with the clerk.
B.  At the time of filing each petition, the clerk shall deliver the file to the Family Court staff who shall procure appointment of counsel as required by law.
C.  Except for, good cause shown, the attorney who shall be appointed pursuant to KRS 625.0405 or KRS 625.041 or KRS 625.080 to represent an indigent parent or (as Guardian ad Litem) to represent the best interest of the child shall be the same attorney (or otherwise a member of the law firm of the same attorney) who served as counsel for the same parent or child in a dependency, neglect, and abuse action by court appointment pursuant to KRS 620.100.
Rule 4.  Domestic Violence Protocol And 24 Hour Access Policy
Text
The Domestic Violence Protocol and Twenty-Four Hour Access Policy for the 43rd Judicial Circuit and District is attached hereto as Appendix A and incorporated by reference herein.
Rule 5.  Paternity
501.  Genetic Tests.
Text
Subject to FCRPP 15, in actions commenced under KRS Chapter 406 (Uniform Act on Paternity), the mother, child, and alleged father shall submit to genetic tests as defined in KRS 406.005 (2) if ordered by the Court, and the County Attorney may tender an ex parte order scheduling such genetic tests.
502.  Parents' Education Clinic.
Text
Where the parties have minor children, the petitioner shall, within 20 days after the response has been filed, tender an Order to the Court requiring the parties to attend parent education classes. The Order shall state that the parties have 10 days from entry of the Order to file an objection requesting a hearing. If no objection and request for hearing is' filed, the order shall become immediately effective, and the plaintiff and the defendant shall file in the record of the subject paternity action a certificate of completion of the Parents' Education Clinic (or a divorce education program which is the substantial equivalent thereof), as contemplated in FC 43 Rule 704, not later than ninety (90) days after the occurrence of the latter of the following events: (a) entry of the paternity judgment; or (b) release of either or both parties who were incarcerated at the time of entry of the paternity judgment.
503.  Matters Concerning Welfare and Custody and Visitation of Children.
Text
A.  All parties in paternity actions shall refer to the Guidelines for 'Parenting Conduct located in Appendix B in accordance with FC 43 Rule 702.
B.  All parties in paternity actions shall procure entry of a custody and visitation order. See the Parenting Time/Visitation Schedule located in Appendix C. in accordance with the provisions of FC 43 Rule 707 not later than ninety (90) days after the occurrence of the latter of the following events: (a) entry of the paternity judgment; or (b) release of either or both parties who were incarcerated at the time of entry of the paternity judgment.
Rule 6.  Dependency, Neglect, And Abuse
601.  Access to Records by Counsel in Juvenile Dependency Actions.
Text
Unless otherwise ordered by the court, each guardian ad litem and each counsel of record for a child and each counsel of record for any parent of such child, and each counsel of record for any person exercising custodial control or supervision of such child in any juvenile dependency, neglect, and abuse action pursuant to KRS Chapter 620 shall have access to all petitions, affidavits, summonses, pleadings, motions, exhibits, memoranda, orders, and all other papers in the record in any and all actions relating to such child brought pursuant to the, Kentucky Unified Juvenile Code (KRS Chapters 600 through 645).
602.  Notice Concerning Paternity Determination.
Text
In a dependency, neglect, and abuse action, the Kentucky Cabinet for Health and Family Services shall assure that each case plan or other remedial contract requiring compliance by a parent of a child born out-of-wedlock shall include a notice of rights regarding KRS Chapter 406 and the procurement of a paternity judgment.
Rule 7.  Domestic Relations Practice
701.  Status Quo Orders.
Text
So as to give effect to FCRPP 2 (5), with respect to all marital dissolution actions commenced on or after January 1, 2011, at the initial court appearance the petitioner shall tender to the court for entry a properly completed Form AOC-237, “Status Quo Order,” on which the following language shall appear after the phrase “Other Orders:” “See attached Addendum;” and the text of such attached Addendum shall provide as follows:
 ADDENDUM Neither party shall incur additional debt in his or her own name or the name of his or her spouse without first receiving the permission of the court or filing with the court an agreed order signed by both parties and their attorneys (if any) except that either spouse may incur debt associated with the reasonable cost of living. The law does not define what is “reasonable” or in the “ordinary” course of business, and the court will not prejudge these matters; however; when incurring debt for ordinary living necessities, the parties should keep in mind that they are in a dissolution proceeding and, therefore, what was a reasonable expense or debt during the marriage may not be reasonable under these circumstances. The parties are encouraged to consult with their attorneys (if any) before incurring any debt which they think may violate the order.
Click to view table.
702.  Guidelines for Parental Conduct.
Text
Parties with minor children are advised to refer to Appendix B. for Guidelines regarding general Parenting Conduct and Behavior,
703.  Required Case Information.
Text
A Case Data Information sheet (Form AOC-FC-3) shall be filed with the petition for dissolution of marriage.
704.  Appearances, Waivers, and Agreements.
Text
A.  Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a notary or deputy clerk.
B.  All Agreements and Agreed Orders shall contain the correct telephone number and mailing and e-mail addresses for the attorneys.
705.  Parents' Education Clinic.
Text
A.  In accordance with FCRPP 3 (5), where the parties have minor children, the petitioner shall, within 20 days after the response has been filed, tender an Order to the Court requiring the parties to attend parent education classes. The Order shall state that the parties have 10 days from entry of the Order to file an objection requesting a hearing. If no objection and request for hearing is filed, the order shall become immediately effective. When such an order is effective, an action for dissolution of marriage shall not be docketed for hearing on a motion to submit for entry of decree until each party has filed a certificate of completion of the Parents' Education Clinic (“PEC”) (or its substantial equivalent); provided, however, that if one party refuses or fails to attend the clinic and file the certificate as required herein, in the compliant party's motion to submit such party shall include a statement that to the best of such party's information and belief, the Parents' Education Clinic has been available for attendance on at least one occasion subsequent to the occasion on which the compliant party attended a session thereof.
B.  If a party refuses or fails to attend the clinic, the court may make such orders in regard to the failure or refusal as are just, including but not limited to the following: (i) an order declining to set or enforce permanent visitation rights for the noncompliant party until the noncompliant party attends the clinic; (ii) an order reserving the granting or approval of final custody; and (iii) in lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt of court the failure to obey an order to attend the Parents' Education Clinic.
C.  A party may comply with the requirements of FC 43 Rule 705 A. by filing a photocopy of the certificate of completion of the Parents' Education Clinic which such party may have filed in the record of a separate action.
D.  If the parties have been previously referred to professional counseling regarding custody and visitation (with such counseling including training for the exclusion of the child or children from parental disputes), the court may, upon the written recommendation of such counselor, waive the requirement that the parties attend the clinic.
706.  Mandatory Appearances at Hearings on Motions to Submit.
Text
Except for good cause shown, the provisions of FCRPP 2 (1)(g) and FCRPP 3 (1)(a) notwithstanding, the court shall not enter a decree of dissolution of marriage except after a hearing on a motion to submit for entry thereof, and except for good cause shown, all parties to an action for dissolution of marriage shall appear in person at such hearing on the motion to submit for entry of decree.
707.  Time-Sharing/Visitation Schedule.
Text
See Appendix C for the 43rd Judicial Circuit Time-Sharing/Visitation Schedule. This schedule is suggested as guidelines for the parents and the court in establishing temporary or permanent time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a timesharing/ visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest.
Rule 8.  Status Offenses
Text
There are no local rules pertaining to Status Offenses. For statewide uniform rules see FCRPP 37 through FCRPP 44.
Rule 9.  Miscellaneous
901.  Protection of Personal Identifiers.
Text
A.  The Family Court case data sheet shall be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be, accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized' employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108, and by any applicable rule.
902.  Consolidation of Actions.
Text
When more than one child support, custody, visitation, paternity, or marital dissolution actions involving the same individual parties are commenced or are otherwise pending simultaneously in Family Court, so as to promote judicial economy or the interest of justice, on its own motion or on motion of any party the court may consolidate two or more of such actions into a single action which shall be deemed the surviving action in which the court shall designate and align the parties according to their interests; whereupon, if any of the actions so consolidated previously was not confidential, the surviving action (except for such portions thereof as the court in its discretion may seal) shall have no confidential character.
903.  In Forma Pauperis Qualification.
Text
Any party who has qualified for representation by Kentucky Legal Aid may proceed in the action in forma pauperis under the provisions of KRS 453.190 and may prosecute the subject action without payment of any cost; provided, however, that the court may review the party's qualification for in forma pauperis treatment at any time on its own motion.
904.  Retrieval of Exhibits.
Text
With respect to any evidentiary hearing conducted at any time during an action in which the court enters a final order, except for good cause shown by any party, not earlier than ten (10) days and not later than forty-five (45) days following the latter to occur of (i) the expiration of time within which any party may file a notice of appeal from such final order (if no party has timely filed such notice of appeal) or (ii) the finality of the last available order of any appellate court with jurisdiction therein (excepting an order remanding the action to this court for further adjudication), each party, by counselor pro se (if the party is self-represented), shall tender to the court for entry an ex parte order authorizing the clerk of this court to permit such party, by counsel or pro se, after such party's prior arrangement with the clerk and upon due execution of receipt therefore, to return to such party, by counselor pro se, on demand (not later than thirty [30] days thereafter) all exhibits introduced into evidence by such party at each evidentiary hearing which the court has conducted in such action.
905.  Exclusion of Minors from Court Room (and Exceptions).
Text
Except for adoption actions and status offense actions, and except as otherwise required or authorized by Law and the Family Court judge, minors (being persons under eighteen [18] years of age) shall not be admitted to the court room during a hearing therein, and persons attending a hearing who are persons exercising custodial control or supervision over minors shall not bring with them to the court house minors whom this rule excludes from the court room. If a child in an action involving KRS Chapter 620 or 625 wishes to assert his or her right to appear pursuant to KRS 610.060(3) or KRS 610.070, the Guardian ad litem shall seek the permission of the Court prior to the appearance of the child.
906.  Standards of Attire.
Text
A.  Under penalty of contempt of court persons shall comply strictly with the following standards of attire:
 	1.  No person shall enter the court room without-wearing shoes or without wearing a shirt or blouse or dress;
 	2.  No person shall enter the court room wearing the following articles of clothing: shorts; mini-skirt; tank top; tube top; or spaghetti straps;
 	3.  No person shall enter the court room wearing any article of clothing (a) displaying profane, blasphemous, vulgar, lewd, racist, or hateful images or other symbols or language or (b) otherwise indecent in any manner; and
 	4.  Except when wearing such article of clothing is a religious practice or a conventional cosmetic practice for persons recovering from treatment for a disease, no person shall enter the court room wearing sunglasses or a cap or a hat or other headgear.
B.  In addition to subjection to penalty for contempt of court, in the discretion of the court persons violating this rule may be compelled to visit the public restroom in the court house to reverse or otherwise to rearrange their articles of clothing so that such articles no longer display visible violations of this rule.
907.  Use or Possession of Electronic Devices in Court Room.
Text
Under penalty of contempt of court no person shall maintain inside the court room any cellular telephone (or other electronic device) in any manner which may interfere with or disrupt the orderly transaction of the business of the court or the normal operation of the court's recording equipment.
Appendix A
Text
Twenty-Four Hour Accessibility to Protective Orders and  Local Joint Jurisdiction Protocol  43RD Judicial Circuit and District  Barren and Metcalfe Counties
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers arc authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
 		 	1.  Barren County: The Barren Circuit/District Clerk, or Deputy Clerk, with or without the assistance of the Barren County Victim Advocate, shall assist moving parties in processing the petition.
 		 	2.  Metcalfe County: The Metcalfe Circuit/District Clerk, or Deputy Clerk, shall assist moving parties in processing the petitions.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
 		 	1.  Barren County: The Victim Advocate (or, in her absence, the County Attorney or his or her assistant) shall assist moving parties in preparing the domestic violence petition.
 		 	2.  Metcalfe County: The Domestic Violence Intake Assistant (or, in her absence, the County Attorney or his or her assistant) shall assist moving parties in preparing the domestic violence petition. In the event that Metcalfe County should acquire a Victim Advocate, then the Victim Advocate shall assist moving parties in preparing the domestic violence petition.
 		 	3.  In both Barren and Metcalfe counties, after regular business hours and on weekends, the senior officer of the law enforcement agency of the facility (where the intake worker described in subparagraphs 1 and 2 of paragraph B herein has been called to render services) should provide that a uniformed law enforcement officer in that command be personally present within sight or sound of the intake worker or the prosecutor or both of them.
 		C.  Upon receipt of a petition at any time, the authorized agency/officer shall present the petition to the following officials (in the following sequence depending on availability) for review within an hour of presentation:
 		 	1.  Any District Court Judge or Trial Commissioner;
 		 	2.  Family Court Judge; or
 		 	3.  Circuit Court Judge
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases in the following manner:
 		 	1.  The circuit clerk shall assign to the District Court any interpersonal protective order case in which either petitioner or respondent is under the age of eighteen (18) years on the date on which the petitioner signs the petition.
 		 	2.  The circuit clerk shall assign to the Family Court any interpersonal protective order case which is not subject to assignment to the District Court under the preceding paragraph 1 herein.
 		D.  The schedule for hearings on protective orders is as follows:
 		 	1.  The Family Court staff shall furnish the appropriate parties listed in the previous paragraphs with a schedule of available dates and times for hearings on the domestic violence docket in Family Court, so as to enable the petition preparers to assign an appropriate date and time for a domestic violence hearing.
 		 	2.  The District Court staff shall furnish the appropriate parties listed in the previous paragraphs with a schedule of available dates and times for hearings on the appropriate docket in District Court, so as to enable the petition preparers to assign an appropriate date and time for the appropriate hearing.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
 		 	1.  The Barren Family Court staff shall assist aggrieved parties in processing affidavits supporting Domestic Violence Show Cause Orders. The Family Court staff shall assist with the scheduling of such matters for hearing by the Family Court Judge.
 		 	2.  The Metcalfe Circuit Clerk's office shall assist aggrieved parties in processing affidavits supporting Domestic Violence Show Cause Orders. The Family Court staff shall assist with the scheduling of such matters for hearing by the Family Court Judge.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
 	V.  Amendment 
 		A.  The Barren Family Court staff shall assist moving parties in processing motions to amend domestic violence orders. The Family Court staff shall assist with the scheduling of such matters for hearing by the Family Court Judge.
 		B.  The Metcalfe Circuit Clerk's office shall assist moving parties in processing motions to amend domestic violence orders. The Family Court staff shall assist with the scheduling of such matters for hearing by the Family Court Judge.
Appendix B
Text
Parental Conduct Guidelines
If the parties have any minor children, the parties shall comply with the following guidelines concerning the treatment of those children:
The parties shall as far as possible leave the child out of the court proceedings. It is wrong to involve the child in the parties' disagreements. The child is undergoing enough stress without being brought directly into his or her parents' disputes.
Specifically,
• the parties shall not use the child to send messages, property, letters, checks, or other items to each other;
• the parties shall be civil to one another in the presence of the child, and shall not discuss the court proceedings, or the cause of the court proceedings, in the presence or hearing of the child;
• clothes, toys, and other property used primarily by the child shall be sent with the child on visitations as needed, including adequate and appropriate clothing, and such property shall be returned with the child;
• the parties shall not unduly involve the children in their dispute in any other way; and,
• no party may remove the child from the Commonwealth of Kentucky for any period longer than twenty-four (24) consecutive hours without permission by court order except for medical or family emergency.
The parties are reminded that visitation is the right of the child as well as of the parent.
The parties are also, reminded to avoid disorderly custodial behavior. No party may exercise such party's rights as sole custodian or joint custodian concerning the education, health care, or religious training, or athletic, cultural, or recreational activities, of one or more children of the parties in any manner constituting vexatious or harassing conduct with respect to any party or to any individual or institutional third party.
These are guidelines regarding parenting conduct that should continue until the subject child's emancipation.
Appendix C
Text
Shared Parenting/Visitation Schedule and Conditions
As delineated in FC 43 Rule 707, this schedule is suggested as guidelines for the parents and the court in establishing temporary or permanent time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a timesharing/visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest.
 	A.  General Conditions
 		1.  Except as otherwise provided, in the event of conflict or inconsistency, any custodial or parenting time awarded for holidays or other special occasions shall have precedence over custodial or parenting time awarded for general occasions or for other days.
 		2.  Each party exercising custodial control of the parties' child shall assure the child's timely transportation for participation in any and all of such child's regular school and organized academic, religious, athletic, cultural, or recreational extracurricular activities, all of which shall have precedence over the parent's exercise of custodial control of the parties' child.
 	B.  The court may effectuate the requirements of FCRPP 8 by considering (1) the provisions of FCRPP Appendix A “Model Time-Sharing/Visitation Guidelines,” [hereinafter, “Appendix A,” in PLAN 1], or (2) the provisions of the following visitation schedule [hereinafter, “Primary Alternate,” in PLAN 2] or (3) any appropriate variation thereof; provided, however, that all times shall be the times in the time zone where the child primarily resides:
 		1.  PLAN 1: “FCRPP Appendix A”
 		2.  PLAN 2: “Primary Alternate”
The following visitation schedule shall be implemented (in which, as the context may require, the term “custodial parent” shall mean “primary residential parent” or “sole custodian,” and the term “non-custodial parent” shall include the parent other than the primary residential parent):
 		 	a.  Alternate weekends from Friday evenings at 6:00 p.m. to Sunday evenings at 6:00 p.m.; Thursday evenings following the weekend visit from 5:30 p.m. to 7:30 p.m.
 		 	b.  The children, and/or the custodial parent, have no duty to await the visiting parent for more than thirty (30) minutes of the visitation time. A parent more than thirty (30) minutes late shall forfeit that visitation period. The custodial parent has the right to refuse visitation if the non-custodial parent is under the influence of intoxicants or drugs.
 		 	c.  (1)  For the purpose of visitation, the following six (6) holidays shall be divided between the parents:
 (A) New Years Day (B) Martin Luther King Day (C) Easter (D) Memorial Day (E) July 4 th (F) Labor Day
Click to view table.
 		 		(2)  Other holidays of importance to the family shall also be divided between the parties, e.g.:
 (A) Purim (D) Alternate nights of Hanukkah beginning with the first night (B) Second Night of Passover (E) Rosh Hashanah (C) Alternate nights of Hanukkah beginning with the second night (F) The first night of Passover (G) Simchas Torah
Click to view table.
 		 		(3)  In the odd-numbered years (e. g., 2011) the mother shall have the children on the left column holidays, and the father shall have the children on the right column holidays. In the even-numbered years (e. g., 2012) the father shall have the children on the left column holidays and the mother shall have the children on the right column holidays. Visitation shall be from 8:00 a.m. to 6:00 p.m., unless the child is in the school that day, in which case visitation shall be from 5:00 p.m. to 7:00 p.m.
 		 	d.  (1)  In the odd-numbered years (e. g., 2011) the mother shall have the children for the four (4) day Thanksgiving holiday, and in the even-numbered years (e. g., 2012) the father shall have the children for the four (4) day Thanksgiving holiday. Visitation shall begin at 9:00 a.m. Thursday morning and end at 7:30 p.m. Sunday evening. For children under the age of one (1) year, visitation shall begin at 9:00 a.m. Thursday and end at 7:30 p.m. Saturday. In the event that the child is not yet enrolled in school, the non-custodial parent shall have visitation with the child on alternating Thanksgiving holidays.
 		 		(2)  Each year at Christmas the custodial parent shall have the children on Christmas Day and the non-custodial parent shall have the children from 1:00 p.m. to 9:00 p.m. on Christmas Eve. The non-custodial parent also shall have the children from December 26th through December 31st, provided the children are returned to the custodial parent not less than 24 hours before they are to resume school.
 		 	e.  On Mother's Day and Father's Day, no matter whose turn for visitation, the children shall be with the appropriate parent on those days. Visitation shall be from 8:00 a.m. to 6:00 p.m.
 		 	f.  A four-week (4) visitation each summer for children four years or older provided there shall be no continuous visitation of longer than two weeks at a time. For children age two (2) to four (4) years the non-custodial parent shall have two weeks visitation. For children between the ages of one (1) and two (2) there shall be one week of visitation. For a child under the age of one (1) the non-custodial parent may have visitation for three (3) days. Each party shall give the other party at least sixty (60) days notice of his or her vacation schedule so that both parties have an opportunity to have the children during his or her vacation from work.
 		 	g.  The child shall celebrate his/her birthday in the home of the custodial parent, unless it falls on a visitation day. In the event the non-custodial parent does not have the child on his/her birthday, an additional, non-scheduled, visitation day shall be granted so that the non-custodial parent may give the child a birthday party, if desired.
 		 	h.  (1)  In alternating years, the non-custodial parent shall have the children for a week of any spring break which the children may have from school, provided the children are returned to the custodial parent no less than 24 hours before they are to resume school. Unless otherwise agreed, the first spring break vacation with the non-custodial parent shall be in the calendar year after the one in which the decree is granted. Should Easter fall during a spring break when the-child is with the custodial parent and it is the non-custodial parent's turn to have visitation with the child for Easter vacation, then an additional, non-scheduled visitation day shall be granted to the non-custodial parent.
 		 		(2)  During the fall break of each academic year (defined, normally, as the period during which school is in session from August through May of the next calendar year), the parent who does not exercise custodial control or supervision (or parenting time) of the child during the spring break of the next preceding academic year shall exercise custodial control or supervision (or parenting time) of the child in accordance with the same terms prescribed herein for spring break.
 		 	i.  The non-custodial parent is required to secure the child in a child restraint system transporting the child, as provided in KRS 189.125 (3) or any amendments thereto.
 		 	j.  Pursuant to FCRPP 7(2), the residence of the children is not to be removed from the State of Kentucky without first obtaining a modified visitation order from the court.
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Rule 1.  Introduction and effective Date.
Text
1.1.  These Local Court Practice and Procedure Rules shall govern civil and criminal proceedings in Division I of the 43rd Judicial Circuit, unless they conflict with any law of the United States or the Commonwealth of Kentucky, at any time legally adopted, in which event any such statute, law, rule, or order shall at all times prevail. All local court rules presently in effect in the 43rd Judicial Circuit are hereby repealed.
1.2.  These rules shall become effective on May 1, 2019, subject to approval by the Chief Justice of Kentucky prior to that date.
1.3.  These rules may be cited “LR 43 Rule __.”
History
(Amended eff. May 1, 2019.)
Rule 2.  Rule Days; Motions and motion dockets
Text
2.1  Except for legal holidays, and unless otherwise ordered by the Court, the regular Rule Days of the Forty-Third Circuit Court, Division I, shall be as follows:

 BARREN CIRCUIT COURT – Every Monday: 9:00 A.M. Civil Motion Hour 10:00 A.M. Criminal Arraignments/Motions/Sentencing Hearings 1:00 P.M. Criminal Pretrial Conferences/Motions BARREN CIRCUIT COURT- Every Second and Fourth Tuesday: 1:30 P.M. Criminal Revocation Hearings METCALFE CIRCUIT COURT- Every Second and Fourth Tuesday: 9:00 A.M. Both Civil and Criminal Matters
Click to view table.
2.2.  In addition to regular Rule Days, the Court may, from time to time, set special hearing days to accommodate the state holiday schedule, the schedules of the Court or the parties. the caseload of the circuit, or other relevant considerations.
2.3.  The Circuit Clerk of each county shall keep a Motion Docket and shall docket in order all motions assigned for hearing.
2.4.  All motions, civil and criminal, except those that are permitted to be filed ex parte, shall be filed with the Clerk of the appropriate county and served on opposing counsel by delivery no later than dosing time in the Clerk's office one week immediately preceding the Rule Day upon which the motion is to be heard. If service of the motion is by mail, an additional three (3) days· notice shall be required.
2.5.  Any withdrawal or remand of motions or cancellation of hearings shall be made by the filing party directly to the Circuit Judge and to the Clerk and must be by agreement of all parties.
2.6.  Parties may e-mail or fax motions to the Circuit Judge prior to the hearing date for informational purposes, but e-mailed or faxed motions shall not be recognized by the Court until the original is received and entered in the record by the appropriate Circuit Clerk. This Rule in no way precludes a party from filing motions in compliance with the e-filing system. Motions filed in compliance with the e-filing protocol shall be deemed properly filed.
2.7.  Any party who receives a notice of possible dismissal pursuant to CR 77.02 shall strictly comply with the notice and with the terms of CR 77.02. Failure to  do so may result in dismissal of the action without prejudice.
History
(Amended eff. May 1, 2019.)
Rule 3.  Civil discovery
Text
3.1.  No depositions shall be taken on any Saturday, Sunday, or holiday, except upon prior agreement among counsel.
3.2.  Without leave of the Court or unless the parties agree to a greater number, each party is limited to a total of 30 (including subparts) interrogatories or requests for admissions.
History
(Amended eff. May 1, 2019.)
Rule 4.  Appearances by Counsel.
Text
4.1.  Upon being retained, counsel shall forthwith file a written entry of appearance, unless counsel's entry of appearance is apparent from pleadings filed.
4.2  On pleadings and in the entry of appearance, counsel shall set forth counsel's office address, mailing address, telephone number, fax number, and e-mail address.
4.3  Once having entered appearance, counsel shall remain of record, unless relieved of responsibilities by the Court upon written motion and notice (with copy of said motion served upon the client), until expiration of the time for filing a notice of appeal after the entry of a final judgment or order. For good cause shown, the Court may permit oral motions to withdraw so long as the interests of the litigant are not adversely affected.
4.4  Unless counsel specifies otherwise on the record, an entry of appearance is considered to be a general appearance for all purposes. An entry of appearance for a limited purpose shall specify the limited nature of counsel's representation of the client.
History
(Amended eff. May 1, 2019.)
Rule 5.  Entry of orders and judgments
Text
5.1.  All orders and judgments of the Court shall, at the request of the Court, be prepared by counsel in whose favor the order or judgment is rendered.
5.2.  In civil actions, proposed orders shall be tendered with each motion.
5.3.  If such order or judgment is not satisfactory to opposing counsel, counsel shall immediately make any objections known to the Court and present that party's alternative version of the order or judgment.
5.4.  In all matters taken under advisement, the Court may direct the parties to submit proposed orders or judgments for consideration. All such proposed orders or judgments shall be submitted via e-mail to the Court in a Word (or compatible) document format. with a hard copy submitted to the Clerk. Counsel shall transmit a courtesy copy to opposing counsel. At such time that the Court becomes able to sign orders electronically, the Court may direct parties to submit proposed orders in that fashion.
History
(Amended eff. May 1, 2019.)
Rule 6.  Mediation.
Text
6.1.  On motion of any party in a civil matter, or sua sponte, the Court may order the parties to attempt a resolution through mediation. In making this decision, the court shall consider:
 	(a)  the stage of the litigation, including the need for discovery, and the extent to which it has been conducted;
 	(b)  the nature of the issues to be resolved;
 	(c)  the value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of on-going relationships;
 	(d)  the willingness of the parties to mutually resolve their dispute;
 	(e)  other attempts at dispute resolution;
 	(f)  the ability of the parties to participate in the mediation process; and
 	(g)  the cost to the parties.
6.2.  The parties shall agree on the time and place of mediation. In civil matters. The parties shall agree upon selection of a mediator and upon its costs. If the parties are unable to agree, the Court shall establish all terms of mediation and payment of costs.
6.3.  Mediation in civil matters shall be considered settlement negotiations for the purposes of KRE 408, and in criminal matters shall be considered plea discussions for the purposes of KRE 410.
History
(Amended eff. May 1, 2019.)
Rule 7.  Jury trials
Text
7.1  Civil and criminal jury trials in the Barren and Metcalfe Circuit Courts shall begin PROMPTLY at 9:00 A.M.
7.2.  Unless otherwise specified, counsel shall meet in chambers at 8:oo a.m. to discuss preliminary matters, motions, and jury instructions. No motions may be filed on the morning of trial without leave of the Court.
7.3.  Counsel in civil actions shall comply with the terms of any Jury Trial Order or other order regarding pretrial compliance.
7.4.  Counsel in criminal actions may tender proposed jury instructions at any time prior to trial.
History
(Amended eff. May 1, 2019.)
Rule 8.  Assignment of trials in civil matters
Text
8.1.  Upon motion to set for trial. the Court shall schedule a trial date if the case is reasonably ready for trial. The Court may also schedule a Pretrial Conference, at which trial counsel shall be present.
8.2.  When a jury trial is requested, a Jury Trial Order shall be entered by the Court directing the parties to furnish to the Court and each other at least one week prior to trial a Pretrial Compliance Statement containing the fo11owing
 	1.  A statement of the kind of action and a report on the status of mediation efforts;
 	2.  Stipulations;
 	3.  A statement of disputed issues with citation of authorities;
 	4.  confirmation that discovery is completed, or if not completed, the probable completion date;
 	5.  A list of expected witnesses and brief summary of their testimony;
 	6.  A separate list of expert witnesses and brief summary of their testimony;
 	7.  A list of marked exhibits;
 	8.  A list of all special damages and supporting documents; and
 	9.  Proposed Jury Instructions.
8.3.  The Court reserves the authority to tailor its trial order to fit the requirements of each case. If any such order differs in any material respect from the above, the Jury Trial Order entered by the Court in a given case shall take precedence over these general rules.
8.4.  When a bench trial is requested, the Court will enter a Bench Trial Order which may contain provisions similar to the above pretrial compliance rules for jury trials. However, the Court will tailor the terms of any such order to the particulars of the case.
8.5.  Except for good cause shown, failure to comply with any trial order may result in sanctions. and deviations will not be allowed to the disadvantage of opposing parties.
8.6.  All attorneys should examine their files prior to trial to ensure that all interrogatories and requests for admission have been answered and updated. Failure to furnish discovery material required by the civil rules shall result in sanctions.
History
(Amended eff. May 1, 2019.)
Rule 9.  Settlement of Cases.
Text
9.1.  Parties shall notify the Court and the Circuit Clerk prior to 3:30 P.M. on the day before the case is scheduled for trial if they settle a case, so jurors will not have to be summoned.
9.2.  At the request of a party, the Court may schedule a settlement conference.
History
(Amended eff. May 1, 2019.)
Rule 10.  Assignment of cases in criminal matters
Text
10.1  At arraignment, all cases shall be set for a Pretrial Conference.
10.2  A Discovery/Reciprocal Discovery Order shall be entered at arraignment unless otherwise requested by the defendant.
10.3  The Commonwealth and the defendant shall work toward a resolution of the case, to be presented at the Pretrial Conference.
10.4  Except for good cause shown or leave given, no guilty plea shall be accepted by the Court after the final Pretrial Conference.
10.5  The Court retains the discretion to refuse a plea of guilty pursuant to a plea agreement if a jury has reported. Any plea of guilty will be an open plea, accepted without recommendation from the Commonwealth.
History
(Amended eff. May 1, 2019.)
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Rule 1.  Effective Date.Ky. 43rd Jud. Dist. LR 1
Text
1.01.  Enforcement. Any rules of practice heretofore adopted by this Court shall be repealed and the following rules shall take effect and be enforced on and after the approval by the Chief Justice of the Supreme Court of Kentucky.
1.02.  Amendments, Deletions, Additions. Any amendment to, deletions from, and additions to these rules shall take effect thirty (30) days after they have been approved by the Chief Justice.
Rule 2.  Jury Selection and Management.Ky. 43rd Jud. Dist. LR 2
Text
2.01.  Procedures. Procedures for the selection of persons to serve on juries shall be governed by the applicable Kentucky Revised Statutes and Administrative Procedures of the Court of Justice.
2.02.  Empaneling. (BARREN) A new petit jury will be empaneled on the second (2nd) Friday of each second month. Once empaneled, a member of the petit jury shall continue to serve in that capacity until a new petit jury is empaneled or until the completion of the last case on which that juror was selected to serve, whichever occurs last. For any reason authorized by KRS 29A.100, the District Judge may excuse any juror from additional service at any time. If Court is not in session on the second (2nd) Friday of a particular month, when that date would serve as the first (1st) day of jury service, the jury will be empaneled on the first (1st) Friday court is in session thereafter.
(METCALFE) A new petit jury will be empaneled on the third (3rd) Wednesday of each fourth month. Once empaneled, a member of the petit jury shall continue to serve in that capacity until a new petit jury is empaneled or until the completion of the last case on which that juror was selected to serve, whichever occurs last. For any reason authorized by KRS 29A.100, the District Judge may excuse any juror from additional service at any time. If Court is not in session on the third (3rd) Wednesday of a particular month, when that date would serve as the first day of jury service, the jury will be empaneled on the third (3rd) Wednesday of the following month.
2.03.  Orientation. Juror Orientation will take place on the date the jury is empaneled.
2.04.  Juror Qualification Forms. (Attached at end of Rules, Appendix A)
Rule 3.  Criminal Proceedings.Ky. 43rd Jud. Dist. LR 3
Text
3.01  Arraignments. 
(BARREN) Arraignments will be held every Monday and Thursday all year excluding court holidays as set by the Administrative Office of the Courts. Arraignments will be held on Mondays and Thursdays at 8:30 a.m. If the Judge is ill or absent, he shall attempt to assign a special judge to arraign or arrange for a staff member or member of the County Attorney's office to inform members of the public of the situation and reschedule matters. All arraignments for prisoners shall be handled as soon as practicable and at or near the end of the regular arraignment docket.
Attorneys or defendants may telephonically request a change in arraignment date or other appearance date which is not for pre-trial conference, motion, or trial, and the Court's secretary shall be entitled to do so without conferring with the Judge so long as (1) no prior continuance has been given, (2) the case is not a felony, and (3) the continuance is within two weeks of the original court date.
(METCALFE) Arraignments will be held every Wednesday all year excluding court holidays as set by the Administrative Office of the Courts. Arraignments will be held on Wednesdays at 9:00 a.m. If the Judge is ill or absent, he shall attempt to assign a special judge to arraign or arrange for a staff member or member of the County Attorney's office to inform members of the public of the situation and reschedule matters. All arraignments for prisoners will be at the beginning of the docket.
3.02.  Motion Calendar. 
 	(1)  In general. 
(BARREN) Motions in criminal cases which will not require a hearing in excess of fifteen (15) minutes and which will not require testimony may be conducted on any Monday or Thursday, except holidays, at 11:00 a.m. Any Motion requiring a hearing in excess of fifteen (15) minutes or any Motion requiring witness testimony shall be noticed by counsel for any Monday or Thursday at 11:00 a.m. for the purpose of setting a mutually convenient date for hearing. Motions shall be filed at least by 2:00 p.m. two (2) business days before the matter is set to be presented to the Court, unless such Motion is noticed for a date on which the matter is scheduled for jury trial, in which case the Motion must be filed at least one (1) week in advance of such date. Any Motion not filed in compliance with this provision shall be deemed untimely and the Court may refuse to hear it.
(METCALFE) Motions in criminal cases should be scheduled on Wednesdays. Motions shall be filed at least by 2:00 p.m. two (2) business days before the matter is set to be presented to the Court, unless such Motion is noticed for a date on which the matter is scheduled for jury trial, in which case the Motion must be filed at least one (1) week in advance of such date. Any Motion not filed in compliance with this provision shall be deemed untimely and the Court may refuse to hear it.
 	(2)  Discovery. 
The Court will grant, as a matter of course, Discovery Motions filed by defendants, and such orders shall be reciprocal unless otherwise stated.
 	(3)  Bond refunds and assignments. 
Motions for refund of a cash bond will normally be permissible in misdemeanor cases in which private counsel appears with the defendant. Such Motions may be oral and made in open court without notice. The Commonwealth shall disclose any objection to such refund as soon as it is known, as refunds will be ordered as a matter of course unless the Court is made aware of circumstances making such inadvisable. Bond refunds are always subject to the Court's discretion.
Bond assignments must be filed in writing by counsel and signed under oath by the person in whose name the bond was posted.
3.03.  Pre-Trial Conferences. 
 	(1)  Requirement. 
All cases set for trial require a pre-trial conference to be scheduled unless otherwise stated or agreed upon by the parties.
 	(2)  Scheduling. 
(BARREN) Pre-trial conferences may be scheduled on the first (1st) Friday of each month. Pre-trial conferences may also be scheduled on Tuesdays at 1:30 p.m. or on any regular rule day at the discretion of the Judge.
(METCALFE) Pre-trial conferences may be scheduled at 10:00 a.m. on any Wednesday.
3.04.  Trials. 
 	(1)  Jury trials. 
(BARREN) Jury trials normally will be held on Fridays (excluding the first [1st] Friday of each month) and on the fifth (5th) Tuesday of any month that contains such a date, or on any other date deemed advisable by the Court. Once begun, trials may be continued to any day of the week at the discretion of the presiding Judge.
(METCALFE) Jury trials will normally be held on the third (3rd) Wednesday of the month at 10:00 a.m., or on any other date and time deemed advisable by the Court. Once begun, trials may be continued to any day of the week at the discretion of the presiding Judge.
 	(2)  Bench trials. 
(BARREN) Bench trials may be scheduled on at least one (1) Friday in each quarter at the discretion of the presiding Judge and at such other times as the Court may deem it advisable.
(METCALFE) Bench trials may be scheduled on any regular Wednesday date at 10:00 a.m.
3.05.  Representation by Counsel. 
 	(1)  Indigent defendants. 
All defendants charged with violation of the penal statutes who are found by the Court to be indigent and who otherwise qualify for the public advocate's services shall be represented by the Glasgow Office of the Department for Public Advocacy. A public defender fee (PDF) may be imposed in a case at the discretion of the Court; however, the Court will not use the inherent contempt power of the Court to enforce payment of the PDF and imposition of the PDF may be waived upon Motion of defense counsel.
 	(2)  Withdrawal or removal of counsel. 
 		(a)  Appointed counsel: Except on a showing of extraordinary circumstances, counsel appointed by the Court will not be removed or permitted to withdraw on grounds of personality conflict or refusal of the defendant to cooperate with counsel. (An example of an “extraordinary circumstance” occurs when a defendant has failed to make any contact with counsel and has had no communication with his/her appointed attorney.) Appointed counsel may be allowed to withdraw if ability to pay for retained counsel is shown during representation, but only if presented to the Court before the day of trial. Withdrawal will not be allowed on the day of trial based on a defendant's newly acquired ability to pay for retained counsel.
 		(b)  Retained counsel: Except for good cause shown, retained counsel who has appeared for the defendant at any proceeding will not be permitted to withdraw prior to entry of final judgment. “Good cause” does not include inability to collect an agreed fee. “Retained counsel” means any attorney authorized to practice before this Court who has not been appointed by the Court to represent the Defendant.
 	(3)  Attorney appearances. 
No attorney may appear on behalf of his/her client for pre-trial conferencing, preliminary hearing, or trial and excuse the presence of the defendant. Only the Court may excuse the presence of the defendant for good cause shown. Motions made by attorney for the defendant do not require the presence of the defendant unless requested by either party and notice is given to defense counsel.
3.06.  Traffic Court/Misdemeanor Court. 
In the interest of judicial efficiency and economy, the following are accepted as local rules of practice concerning traffic violations and misdemeanor offenses, and attorneys, clerks, officers, and defendants may rely on these rules to govern their advice and actions.
 	(1)  Insurance, registration, license, and defective equipment. 
The Clerk may accept from the defendant and file with the Court any proof relating to non-misdemeanor traffic offenses. If proof is adequate for dismissal, no appearance will be necessary for the Court to dismiss. However, if proof is not adequate for dismissal, the Court may issue a FTA/DOT notice, which may lead to suspension of driving privileges, and/or issue bench warrants, as appropriate, in the discretion of the Court.
 	(2)  Statutorily set fines for traffic violations and other speeding tickets. 
Any Defendant may submit fines and court costs for both pre-payable, statutorily set fines and court costs to the Circuit Clerk's office in advance of a court date. Any speeding citation for which the fine is not statutorily set may be submitted at the rate of $100.00, plus statutory court costs. Such submission may be accepted by the Court as a plea of guilty by the defendant and will release the defendant from personal appearance. Defendants may also submit requests for referrals to State Traffic School which will be honored by the Court, so long as the court costs arc paid or satisfactory arrangements for payment are made.
 	(3)  Bench warrants and failure to appear suspensions of license. 
Subject to the discretion of the Judge, bench warrants and failure to appear notices will not be recalled without the appearance of a defendant in Court. Such requests to recall bench warrants and failure to appear designations shall be placed on the docket by Motion of attorneys or defendants, or at the telephonic or written request of Pre-Trial release officers, counsel, or defendants.
Even without the personal appearance of the defendant, the Clerk shall consider as recalled any bench warrant for fines and court costs which have been paid in full and shall notify DOT to recall any attendant FTA of a driver's license.
 	(4)  Prepayable offenses. 
 		(a)  Prepayable docket entries: Prepayable citations shall be handled by the Clerk's office in accordance with the Clerk's manual. There shall be no “Prepayable Docket” for judicial signature necessary for those cases in which the Defendant pays prior to Court.
 		(b)  Statutory corrections: The Clerk may correct any notation by an officer on a citation to conform to the Kentucky Revised Statutes regarding whether the citation requires a court appearance or may be pre-paid into Court in lieu of appearance. Any fines and court costs assessed by an officer as pre-payable shall be honored by the Clerk.
 		(c)  Request by counsel for a disposition date: Clerk shall set matter for appearance date as requested by Counsel in written motion or orally, without setting as a trial date unless requested, but in no event longer than one month from the original court date.
 		(d)  Fish and wildlife: The Clerk may accept pre-payment for any citation by Fish and Wildlife where there exists a statutory fine or a fine suggested by the citing officer on the citation and excuse the defendant from appearance in Court.
3.07.  Hardship License and Ignition Interlock Device Requests. 
(BARREN) Defendants seeking Hardship Licenses or Ignition Interlock Devices in Driving Under the Influence cases must contact the Judge's office prior to setting the matter before the Court. Such requests shall be heard in Court at 8:15 a.m. on any Monday or Thursday that Court is scheduled, or at 8:45 a.m. on any Tuesday or Friday that Court is scheduled, or at any other time set by the Court or the secretary of the District Judge. All necessary proof shall be presented to the judicial secretary prior to the hearing and incomplete Petitions shall not be accepted. The Barren County Attorney shall be deemed to have waived the requirement of written notice prior to consideration of a Hardship License or Ignition Interlock application, unless such notice is requested at the time of sentencing, and hearings may be held in the absence of representatives of the County Attorney's office.
(METCALFE) Defendants seeking Hardship Licenses or Ignition Interlock Devices in Driving Under the Influence cases must contact the Judge's office prior to setting the matter before the Court. Such requests shall be heard in Court at 8:45 a.m. on any Wednesday that Court is scheduled. All necessary proof shall be presented to the judicial secretary prior to the hearing and incomplete Petitions shall not be accepted. The Metcalfe County Attorney shall be deemed to have waived the requirement of written notice prior to consideration of a Hardship License or Ignition Interlock application, unless such notice is requested at the time of sentencing, and hearings may be held in the absence of representatives of the County Attorney's office.
3.08.  Bond. 
 	(1)  Felony releases. 
Any defendant released on bond, whether cash, partial cash, unsecured, or recognizance (administrative release or judicial release) for any felony offense may be ordered (1) to not commit any other offenses/have no new arrests, (2) to supply Pretrial Services or a private probation service with current address and phone numbers until completion of the case, and (3) to not use illegal drugs, unless other provisions are expressly ordered. Additionally, if the charge is a felony drug offense and the defendant's criminal record indicates a history of controlled substance or alcohol abuse, then the additional condition of submission to drug screens with Pretrial Services or a private probation agency, both at random and on suspicion, may be entered.
 	(2)  Domestic violence, assault, or stalking releases. 
Any defendant released on bond, whether, cash, partial cash, unsecured, or recognizance (administrative release or judicial release) for any domestic violence, assault, or stalking offense, whether misdemeanor or felony, may be ordered: (1) to have no contact with the alleged domestic violence victim other than to permit one phone call by a third party to request retrieval of personal clothing and effects and, if agreed, one time third party visit to retrieve any agreed items (with no direct contact), (2) to vacate or stay away from the home of the alleged victim and to stay away from any other location where the victim is likely to be, and (3) to not commit any other offenses/have no new arrests/no violations of law, unless other provisions are expressly ordered.
 	(3)  DUI releases. 
Any defendant released on bond, whether cash, partial cash, unsecured, or recognizance (administrative release or judicial release) or for any DUI offense may be ordered (1) to not commit any other offenses/have no new arrests/no violations of law, and (2) to not consume alcohol or use illegal drugs. Additionally, if the defendant's criminal record indicates a history of controlled substance or alcohol abuse, the defendant may be ordered to submit to alcohol or drug screens through Pretrial services or a private probation agency, both at random and on suspicion, unless other provisions are expressly ordered.
 	(4)  All other misdemeanor releases. 
Any Defendant released on bond, whether cash, partial cash, unsecured or on recognizance (administrative release or judicial release) for any other misdemeanor offense shall be considered as being on conditions to not commit any other offenses/have no new arrests.
 	(5)  Conversion to fines and court costs. 
Posting of all cash bonds which were made in the name of the defendant may be converted by the Court for the payment of all fines and court costs without further notice to the defendant and without further order of the Court.
 	(6)  Release of bonds and sureties. 
It is the stated and established policy of this Court to follow the Rules of Criminal Procedure concerning bond surety and release of bonds and sureties. Except as provided in RCr 5.22 and RCr 12.78, bail taken at any stage of proceeding shall continue in effect to insure the appearance of the defendant for any and all purposes at all stages of the proceedings including appeal. RCr 4.54(1). Rule of Criminal Procedure 4.54 (2), which states at this time:
Bail (bond) shall terminate:
 		 	(A)  when the principal is acquitted or the prosecution is dismissed;
 		 	(B)  when the principal, following conviction, fails to file his notice of appeal within the time limit under Rule 12.04 (thirty [30] days);
 		 	(C)  when the appeal taken by the Defendant is dismissed; or
 		 	(D)  on the effective date of an appellate decision affirming the conviction.
Bond shall also terminate upon the entry of a final judgment and sentence on an unconditional plea of guilty.
 	(7)  Bond assignments. 
(BARREN) Requests for bond assignments shall be made pursuant to RCr 4.46(2) and shall be made by written Motion on Monday or Thursday at 8:30 a.m. with a tendered Order confirming bond assignment, indicating distribution of full bond amount, and indicating bond to be distributed in accordance with Barren Local Rules. Barren Co. Circuit Clerk shall not honor any bond assignment filed which has not been confirmed by Bond Assignment Order by a Judge. Bond assignments on bonds posted by Defendants will not be honored until payment of fines and court costs have been made in full. A sample bond assignment form is attached.
(METCALFE) Requests for bond assignments shall be made pursuant to RCr 4.46(2) and shall be made by written Motion on Wednesday at 9:00 a.m. with a tendered Order confirming bond assignment, indicating distribution of full bond amount, and indicating bond to be distributed in accordance with Barren/Metcalfe Local Rules. Metcalfe Co. Circuit Clerk shall not honor any bond assignment filed which has not been confirmed by Bond Assignment Order by a Judge. Bond assignments on bonds posted by Defendants will not be honored until payment of fines and court costs have been made in full. A sample bond assignment form is attached.
 	(8)  Flagrant non-support. 
Any person having been arrested on a Flagrant Non-Support charge shall remain incarcerated and shall not be eligible for Pre-Trial Release Criteria pending an appearance in Barren/Metcalfe District Court for arraignment and bond consideration.
 	(9)  Probation revocation. 
Any person having been arrested for failure to appear at a Probation Revocation Hearing shall remain incarcerated and shall not be eligible for Pre-Trial Release Criteria pending an appearance in Barren/Metcalfe District Court for bond consideration or Probation Revocation Hearing.
3.09.  Miscellaneous. 
 	(1)  “Good Time” credits: There shall be no service credits/“good time credits” for inmate work in community work service programs or for work conducted through the Barren County Detention Center to any inmates sentenced by this Court unless specifically agreed to by the Judge and the Barren County Jailer on a case by case basis.
 	(2)  ADE notice to attend: At the time of entry of plea in any DUI case, the defendant shall be referred to a probation agency for ADE referral and review. The probation agency shall notify the Clerk on the Notice to Attend form of the state approved Alcohol and Drug Education provider with whom the Defendant intends to enroll.
 	(3)  Prisoner transport: No prisoners shall be transported to Court except at the request of judges, pre-trial release officers, or clerks of the Court.
 	(4)  Theft by deception fees: Pursuant to notice by the Barren County Attorney: For checks issued prior to July 14, 2000, the merchant and County Attorney fee shall be assessed at $15 each for a total of $30. For checks issued July 14, 2000 and after, the merchant and County Attorney fee shall be assessed at $25 each for a total of $50 per check.
 	(5)  Theft by deception warrants: Pursuant to KRS 455.160, a warrant shall issue for violations of KRS 514.040 when a warrant for theft by deception has been issued within the previous ninety (90) days for the same Defendant. This rule is to assure the appearance of the Defendant in Court.
 	(6)  Withdrawn/remand: A judicial docket entry of “Remand” in reference to a Motion to Revoke Probation shall be considered by the clerk as the same as “Withdrawn” for purposes of computer entry, as there is no intention to have a further date set without the filing of a new Motion.
Rule 4.  Civil Proceedings.Ky. 43rd Jud. Dist. LR 4
Text
4.01.  Pre-trial Proceedings. 
Pre-trial Conferences may be scheduled at the request of one of the parties or on the Court's own initiative. Pre-trial conferences shall be set on any regular court day as time allows.
4.02.  Motion Calendar. 
(BARREN) Motions in civil cases, including motions to set for trial, shall be filed at least one (1) week in advance before the Motion shall be heard and shall be filed for hearing on Monday or Thursday at 2:00 p.m.
(METCALFE) Motions in civil cases, including motions to set for trial, shall be filed at least one (1) week in advance before the Motion shall be heard and shall be filed for hearing on Wednesday at 10:00 a.m.
4.03.  Jury Trials. 
(BARREN)
 		(1)  Jury trials will be normally scheduled on Fridays but may also be scheduled for any other regular court day at the Court's discretion. Once begun, trials may be continued to any day of the week at the discretion of the Judge.
 		(2)  Request for a jury trial in a civil case shall be made on a civil motion day pursuant to HDR 5.02, shall be accompanied by the required jury fee, and shall include a tendered Order with the following language: On or before fourteen (14) days prior to said trial date, each party shall file with the Clerk of this Court a list of names and addresses of all witnesses (excepting parties) to be used by them at the trial, together with an itemized list of all special damages proposed to be proven at trial, and a list of all exhibits proposed to be introduced as evidence, which shall be shown by certificate of attorney. A copy of all exhibits listed with the Clerk shall be provided to all opposing counsel or parties answering and not represented by counsel, unless said exhibits are too cumbersome and voluminous as to make same impracticable, in which case such exhibits shall be made available for viewing by all opposing counsel or parties answering and not represented by counsel. No other witnesses may be introduced or special damages proven or exhibits received in evidence than those disclosed as above set out, except by agreement of all parties or in the sound discretion of the Court for good cause shown.
(METCALFE)
 		(1)  Jury trials will be normally scheduled on Wednesdays but may also be scheduled for any other regular court day at the Court's discretion. Once begun, trials may be continued to any day of the week at the discretion of the Judge.
 		(2)  Request for a jury trial in a civil case shall be made on a civil motion day pursuant to HDR 5.02, shall be accompanied by the required jury fee, and shall include a tendered Order with the following language:
On or before fourteen (14) days prior to said trial date, each party shall file with the Clerk of this Court a list of names and addresses of all witnesses (excepting parties) to be used by them at the trial, together with an itemized list of all special damages proposed to be proven at trial, and a list of all exhibits proposed to be introduced as evidence, which shall be shown by certificate of attorney. A copy of all exhibits listed with the Clerk shall be provided to all opposing counsel or parties answering and not represented by counsel, unless said exhibits are too cumbersome and voluminous as to make same impracticable, in which case such exhibits shall be made available for viewing by all opposing counsel or parties answering and not represented by counsel. No other witnesses may be introduced or special damages proven or exhibits received in evidence than those disclosed as above set out, except by agreement of all parties or in the sound discretion of the Court for good cause shown.
4.04.  Trials by Court. 
All matters requesting Trial by Court shall be set for a Motion Day pursuant to HDR 5.02 to schedule such a Trial by Court and shall be accompanied by the same Order for Trials by Jury as specified in HDR 5.03 (3). Trials by Court shall be scheduled by the Judge on any non-jury, non-juvenile day at a time to be specified in the discretion of the Judge and the Court calendar.
4.05.  Settlements. 
 	(1)  Upon the settlement of any civil action which is set for trial, the parties shall immediately notify the Barren or Metcalfe Circuit Clerk's Office of the fact of settlement.
 	(2)  Upon the settlement of any action, an Agreed Order of either judgment or dismissal, signed by all parties or their counsel, shall be prepared and tendered to the Judge for signature. Such Agreed Order shall be entered prior to the date of trial, if at all practicable.
Rule 5.  Motion Practice.Ky. 43rd Jud. Dist. LR 5
Text
5.01.  Direct Submissions. 
Any Motion accompanied by an “Agreed Order”, any Motion for a Default Judgment, any Motion for a Hardship Driver's License or Interlock Ignition Device may be filed with the District Clerk and sent directly to the Judge for review/submission. All other motions must be noticed for a hearing at Motion Hour pursuant to the type of case to be heard: Criminal HDR 4.02, Civil HDR 5.02, Probate HDR 9.01, Juvenile HDR 10.01, Guardianship, Mental and Disability HDR 12.02.
5.02.  Service of Motions. 
Each Motion shall be served upon opposing counsel or party not represented by counsel and entitled to notice and shall be as described in Civil Rule 5.02. All Post-Judgment Motions must be served upon the opposing party.
5.03.  Subject Matter. 
Each notice shall state therein, in general terms, the subject matter of the Motion and the action of the Court requested by the movant.
5.04.  Tendered Orders Required. 
No Motion, including Motions to Suppress, Motions to Dismiss, and Motions for Bond Assignment, will be heard by the Court unless same is accompanied by a tendered Order which the movant desires the Court to enter. Motions to Suppress and Motions to Dismiss shall be accompanied by tendered Findings of Fact and Conclusions of Law. Other Motions shall be accompanied by Findings of Fact and Conclusions of Law if such Findings and Conclusions are required by law to be made by the Court. Opposing counsel shall likewise tender its requested Order for the Court's review, prior to the date the Motion is to be heard by the Court.
5.05.  Hearings. 
Any hearing required pursuant to a Motion will, at the calling of the Motion, be heard at said time or assigned to a date and hour for hearing. Except for good cause shown, any Motion requiring a hearing of more than fifteen (15) minutes or requiring witness testimony may be assigned for hearing at a specific time.
5.06.  Incorrect Case Name or Number. 
Any Motion which is filed where the case number cited by the attorney does not correspond with the case name on file with the District Clerk's office shall be clocked in, but will be voided and returned to the attorney without placing on a docket for court review or action, noting that the matter was not placed on the docket as requested and the specific reason therefore; (e.g. “Unable to docket: case number does not match Defendant name in Sustain.”) It is not the responsibility nor authority of the Clerk/Deputy Clerk to correct any errors in case numbers or case names on motions filed by attorneys.
5.07.  Fax Transmissions. 
Fax transmissions are not acceptable as court filings. All Motions must be filed by hard copy or by electronic filing with original signatures to the District Clerk in order to be considered as tiled and be placed on a court docket. Fax transmissions may be accepted in lieu of any telephonic conversations otherwise acceptable (e.g. first telephonic request for one [1] week continuance of arraignment, notice of eviction settlement.)
5.08.  Subpoena Issuance. 
The use of digitized signatures by the Circuit Clerk's Office or any issuing attorney is appropriate if authorized by the signatory for purpose of issuing subpoenas.
Rule 6.  Uniform Protocol for Domestic Violence Cases.Ky. 43rd Jud. Dist. LR 6
Text
6.01.  Emergency Protective Orders (EPOs) and Domestic Violence Orders  (DVOs). 
The Barren District Court shall follow any protocol established pursuant to KRS 403.735(3) for twenty-four (24) hour accessibility to Emergency Protective Orders (EPOs) and Domestic Violence Orders (DVOs). Any revisions made by Barren Family Court and approved by the Chief Justice of Kentucky shall be binding on these Barren District Court Rules as well, as of the effective date of the Family Court changes.
A current copy of the Barren County or Forty-Third Circuit Domestic Violence Protocol is appended (Appendix B) and adopted as though fully set out herein.
Rule 7.  Small Claims Court.Ky. 43rd Jud. Dist. LR 7
Text
7.01.  Court Calendar. 
(BARREN) Small Claims Court will be held on Thursdays at 2:15 p.m. unless otherwise directed by the Judge.
(METCALFE) Small Claims Court will be held on Wednesdays at 10:30 a.m. unless otherwise directed by the Judge.
7.02.  Issuance of Summons. 
Summons shall be issued to the address or addresses as noted by the Plaintiff in a Small Claims action. Summons shall be delivered to the Barren or Metcalfe County Sheriff's Office unless otherwise requested by the Plaintiff. Plaintiff shall pay any fee associated with Sheriff service directly to the Barren or Metcalfe County Sheriff. Barren/Metcalfe County Sheriff's offices shall use their best efforts to serve all Small Claims summonses with dispatch so that each Defendant shall have at least the statutory twenty (20) days notice before the date set for the Trial by Court. The Barren/Metcalfe County Sheriff shall return to the Circuit Court Clerk any summonses for Small Claims that have less than twenty (20) days remaining before the date of the hearing. The Circuit Clerk shall re-issue the summons for those cases and notify the Plaintiff of the new date. The re-issue shall not require a new payment for filing or service.
Rule 8.  Probate Court.Ky. 43rd Jud. Dist. LR 8
Text
8.01.  Court Calendar. 
(BARREN) Probate Court will be held every Monday and Thursday at 2:00 p.m. For good cause shown, the Judge may allow probate matters to be heard at other days or times.
(METCALFE) Probate Court will be held every Wednesday at 9:00 a.m. For good cause shown, the Judge may allow probate matters to be heard at other days or times.
8.02.  Filing Deadlines. 
Matters for Probate Court shall be filed with all proper fees and copies at least by 2:00 p.m. two (2) business days prior to the scheduled probate date.
Rule 9.  Juvenile Court.Ky. 43rd Jud. Dist. LR 9
Text
9.01.  Court Calendar. 
(BARREN) Juvenile Court will be held on Tuesdays.
(MECTCALFE) Juvenile court will be held on Wednesdays at 11:00 a.m. or anytime after lunch as needed.
9.02.  Docket Times. 
(BARREN) The following schedule shall govern the filing of matters for juvenile days:
9:00 Arraignments, Appearances with attorneys
9:00 Show Cause/Proof
9:00 Dispositions/Motions which require no testimony and which may be heard in less than fifteen (15) minutes/Contempt
10:00 (Or at other times at the discretion of the Judge)
Adjudicatory Hearings, Youthful Offender Hearings, and all Motions which require witness testimony or which require argument in excess of fifteen (15) minutes
Detention hearings and any other emergency matters that arise between regular Juvenile Days will be heard on any regular Court day as time allows at the discretion of the Judge, within the statutory parameters.
(METCALFE) All juvenile matters are scheduled for 11:00 a.m unless otherwise directed by the Court.
9.03.  Filing Deadlines. 
All matters for Juvenile Court shall be filed one (1) week in advance of the juvenile docket, unless good cause is shown and advance permission from the Judge is given.
9.04.  Notification of Victims. 
Pursuant to KRS 610.060, the Court hereby designates that the Barren or Metcalfe County Attorney's Office shall make all required victim notifications which may be made by regular mail or by telephonic contact by or at the direction of the County Attorney's office or designee such as a victim's advocate, if known.
Rule 10.  Forcible Detainer/Eviction Actions.Ky. 43rd Jud. Dist. LR 10
Text
10.1.  Court Calendar. 
(BARREN) Forcible detainer/eviction actions will be heard on Tuesdays at 9:00 a.m. and Thursdays at 2:00 p.m. The clerk shall schedule dates for individual cases.
(METCALFE) Forcible detainer/eviction actions will be heard on Wednesdays at 10:00 a.m. The clerk shall schedule dates for individual cases.
Rule 11.  Guardianships, Mental Health and Disability Cases.Ky. 43rd Jud. Dist. LR 11
Text
11.01.  Court Calendar. 
(BARREN)
 		(1)  Emergency guardianships, mental health, and disability cases will be scheduled within the time limits of the applicable statutes on a Monday, Tuesday, Thursday or Friday of any week at 11:00 a.m., or as time allows at the discretion of the Judge.
 		(2)  Annual and Biennial reviews, as well as Motions concerning guardianships, mental health, and disability cases shall be heard with the Probate Docket under HDR 9.01.
 		(3)  All disability and mental health jury proceedings shall be set on Fridays at 9:00 a.m.
(METCALFE)
 		(1)  Emergency guardianships, mental health, and disability cases will be scheduled on Wednesdays at 9:00 a.m., or as time allows at the discretion of the Judge.
 		(2)  Annual and Biennial reviews, as well as Motions concerning guardianships, mental health, and disability cases shall be heard with the Probate Docket under HDR 9.01.
 		(3)  All disability and mental health jury proceedings shall be set on Wednesdays at 10:00 a.m.
Rule 12.  General Courtroom Procedure/Practice.Ky. 43rd Jud. Dist. LR 12
Text
12.01.  No Smoking, Cell Phones, Pagers. There will be no smoking permitted in the courtrooms, in the hallways, or on the front steps of Barren/Metcalfe District Courts. Cell phones and pagers must be set in the “vibrate only/silent alarm” mode or be turned off.
12.02.  Attorney Attire. All attorneys participating in a Court proceeding shall wear suitable attire in keeping with the dignity of the proceeding. It is expected that men will wear suits or coat and tie. It is expected that women will wear a dress, suitdress, or pantsuit.
12.03.  Plaintiff/Defendant Attire. All persons participating in a court proceeding shall wear suitable attire. Shorts, tank tops, and pajamas are not appropriate attire for District Court. If one appears with inappropriate clothing they will be given an opportunity to leave the courtroom to change and return if time permits. If they are unable to return the same day, they will be given a court date for the next week. If a person continuously violates the dress code rules they will be subject to contempt of court.
12.04.  Head Attire. No head attire may be worn in the courtroom except for good cause shown.
12.05.  Weapons. No weapons shall be permitted on or about any person in the courtroom or courthouse, except for law enforcement officers in their official duties.
12.06.  Children. The presence of young children is discouraged, and if disruptive, they will be required to leave. Bringing young children to Court will not advance a case on the docket, nor will it hamper the ability of the Court to dispose of cases as necessary.
12.07.  Counsel Tables. Unless the parties agree otherwise, or unless the Court for good cause shown directs, the Plaintiff or Commonwealth and counsel will occupy the counsel table to the right if facing the bench. Defense counsel will occupy the counsel table to the left if facing the bench. During trial, only the attorneys actively participating in a trial and the parties shall be seated at counsel tables. During motion days, only attorneys or those indicated by the Court otherwise shall be seated at counsel tables.
12.08.  Attorney Bias. No attorney shall by words or conduct manifest bias or prejudice, including but not limited to bias or prejudice based upon race, gender, religion, national origin, disability, age, sexual orientation, or socio-economical status as directed to parties, witnesses, counsel, court staff, or others.
12.09.  Code of Professional Conduct. This Court hereby adopts the Code of Professional Conduct of the Kentucky Bar Association as may be amended from time to time.
12.10.  Judicial, Staff and Court Official Courtesy. This Court hereby recognizes the Rules of the Supreme Court in Canon 3.B.(4). A Judge shall be patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, and others with whom the Judge deals in an official capacity, and require similar conduct of lawyers and of staff; court officials, and others subject to the Judge's direction and control.
12.11.  Objections. In jury trial, counsel objecting to evidence or questions shall state the objection and the general nature of the basis of the objection only. If counsel desires to make further argument for reason for objection, counsel shall ask to approach the bench to argue the objections on the record at bench conference.
12.12.  Time for Summations. The Court may fix the amount of time allowed to counsel for each party for arguments for each party in all jury actions. Counsel may suggest to the Court the time limitation to be paced. If any party is dissatisfied with the time assigned by the Court, objections must be noted at the time of the ruling of the Court in that case.
12.13.  Improper Argument. No attorney shall assert in argument his/her personal belief in the justness of his/her client's cause or in the veracity of any witness. No attorney shall ask a jury to place themselves in the position of his/her client or of the opposing party.
12.14.  Contact with Jurors. After the conclusion of a jury trial and only after the final service of all jurors for that petit jury month, attorneys may contact jurors regarding trials on which the juror served or participated in voir dire. Each juror may decline to speak with any attorney. Attorneys are not to contact any juror until the final conclusion of all petit jury trials for that month so as not to create any appearance of impropriety or overreaching toward any juror.
12.15.  Violation of Rules. No attorney shall violate these rules of conduct, nor cause any one on his/her staff or acting on his/her behalf, to violate these rules of conduct.
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Appendix B.
Text
Ky. 43rd Jud. Dist. LR Appendix BTWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL 43RD JUDICIAL CIRCUIT AND DISTRICT BARREN AND METCALFE COUNTIES
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
 		 	1.  Barren County: The Barren Circuit/District Clerk, or Deputy Clerk, with or without the assistance of the Barren County Victim Advocate, shall assist moving parties in processing the petition.
 		 	2.  Metcalfe County: The Metcalfe Circuit/District Clerk, or Deputy Clerk, shall assist moving parties in processing the petitions.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
 		 	1.  Barren County: The Victim Advocate (or, in her absence, the County Attorney or his or her assistant) shall assist moving parties in preparing the domestic violence petition.
 		 	2.  Metcalfe County: The Domestic Violence Intake Assistant (or, in her absence, the County Attorney or his or her assistant) shall assist moving parties in preparing the domestic violence petition. In the event that Metcalfe County should acquire a Victim Advocate, then the Victim Advocate shall assist moving parties in preparing the domestic violence petition.
 		 	3.  In both Barren and Metcalfe counties, after regular business hours and on weekends, the senior officer of the law enforcement agency of the facility (where the intake worker described in subparagraphs I and 2 of paragraph B herein has been called to render services) shall assure that a uniformed law enforcement officer in that command is personally present within sight or sound of the intake worker or the prosecutor or both of them.
 		C.  Upon receipt of a petition at any time, the authorized agency/officer shall present the petition to the following officials (in the following sequence depending on availability) for review within an hour of presentation:
 		 	1.  Any District Court Judge or Trial Commissioner;
 		 	2.  Family Court Judge; or
 		 	3.  Circuit Court Judge
 	III.  Assignment of Cases
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases in the following manner:
 		 	1.  The circuit clerk shall assign to the District Court any interpersonal protective order case in which either petitioner or respondent is under the age of eighteen (18) years on the date on which the petitioner signs the petition.
 		 	2.  The circuit clerk shall assign to the Family Court any interpersonal protective order case which is not subject to assignment to the District Court under the preceding paragraph 1 herein.
 		D.  The schedule for hearings on protective orders is as follows:
 		 	1.  The Family Court staff shall furnish the appropriate parties listed in the previous paragraphs with a schedule of available dates and times for hearings on the domestic violence docket in Family Court, so as to enable the petition preparers to assign an appropriate date and time for a domestic violence hearing.
 		 	2.  The District Court staff shall furnish the appropriate parties listed in the previous paragraphs with a schedule of available dates and times for hearings on the appropriate docket in District Court, so as to enable the petition preparers to assign an appropriate date and time for the appropriate hearing.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
 		 	1.)  The Barren Family Court staff shall assist aggrieved parties in processing affidavits supporting Domestic Violence Show Cause Orders. The Family Court staff shall prescribe procedures for docketing such matters for hearing by the Family Court Judge.
 		 	2.)  The Metcalfe Circuit Clerk's office shall assist aggrieved parties in processing affidavits supporting Domestic Violence Show Cause Orders. The Family Court staff shall prescribe procedures for docketing such matters for hearing by the Family Court Judge.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
 	V.  Amendment 
 		A.  The Barren Family Court staff shall assist moving parties in processing motions to amend domestic violence orders. The Family Court staff shall prescribe procedures for docketing such matters for hearing by the Family Court Judge.
 		B.  The Metcalfe Circuit Clerk's office shall assist moving parties in processing motions to amend domestic violence orders. The Family Court staff shall prescribe procedures for docketing such matters for hearing by the Family Court Judge.
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Appendix 1 Twenty-Four Hour Accessibility to Protective Orders and Local  Joint Jurisdiction Protocol  44TH Judicial Circuit and District  Bell County 
Section I:  General Rules.
Rule 1.  Introduction; Administrative Procedure.
Rule 101.  Preface.
Text
1.  The purpose of these rules of practice and procedure is to give the elements of order, certainty, consistency, uniformity, and predictability to the practice of law in the Bell Circuit Court; to make the administration of the Court's time and resources more efficient; to improve the skills, efficiency, professionalism, and knowledge of the members of the bar; to make the Court and bar more knowledgeable of regional and state rules of practice and procedure; and to bring public admiration, credit, and respect upon the bar and the Court.
2.  These rules of practice and procedure are intended to supplement the Rules of Civil Procedure (CR), the Rules of Criminal Procedure (RCr), and the Family Court Rules of Procedure and Practice (FCRPP).
3.  The rules of practice and procedure contained in Section II below shall apply in all actions described in FCRPP 1(2) that are initiated in, or transferred to, the Bell Circuit Court. The rules of practice and procedure contained in Sections I, III, and V shall also apply to such actions to the extent not inconsistent with any provision of any rule contained in Section II, in which case the rule contained in Section II shall govern.
Rule 102.  Effective Date.
Text
These Rules of Practice and Procedure shall be effective once approved by the Chief Justice of the Supreme Court of Kentucky. Until that time, the Court shall continue to operate under rules of practice and procedure of the Bell Circuit Court now in effect.
Rule 103.  Title and Citation.
Text
These rules shall be known as the Bell Circuit Court Rules of Practice and Procedure, and may be cited as such, or, in shorter form, as the Bell Circuit Rules of Practice, or, in abbreviated form, as “BCRP.”
Rule 104.  Sessions.
Text
The 44th Judicial Circuit, Bell Circuit Court, is a Court of continuous session. Cases are scheduled for trial at the discretion of the Court.
Rule 105.  Holidays.
Text
The Court shall be closed on the following holidays, subject to the policies of the Kentucky Administrative Office of the Courts:
New Year's Day
Martin Luther King, Jr. Day
Memorial Day
Independence Day
Labor Day
Veterans' Day
Thanksgiving Day
Christmas Day
An extra day is allotted for the New Year's Day, Thanksgiving Day, and Christmas Day holidays in accordance with the policy of the Kentucky Administrative Office of the Courts. When a holiday falls on a Saturday or a Sunday, it shall be observed by the Court on a business day as determined by the Kentucky Administrative Office of the Courts.
Rule 106.  Use of Equipment During Court Proceedings.
Text
1.  If a party to any action desires to make use of the Court's equipment, including electronic equipment, during any court proceeding, that party shall provide the Court at least twenty-four (24) hours notice of the desire to do so and specify to the Court the equipment of which the party desires to make use and the intended purpose for such use.
2.  If a party to any action desires to make use of the party's own equipment, including electronic equipment, during any court proceeding, that party shall make such equipment ready for use at least one (1) hour before the commencement of the court proceeding.
3.  If a party to any action expects to require the aid of Court personnel in the readying, placement, or operation of the Court's equipment or the party's own equipment, that party shall provide at least twenty-four (24) hours notice to the Court of such expectation.
Rule 2.  Court Scheduling; Motion Practice; Procedures for Filing.
Rule 201.  Regular Motion Days.
Text
1.  Civil Motion Days. 
 	(a)  All civil motions, except those pertaining to an action described in Rule 1(2) of the Family Court Rules of Procedure and Practice, shall be scheduled for a hearing on the second (2nd) and fourth (4th) Mondays of each month at 9:00 A.M. Eastern Time.
 	(b)  All civil motions pertaining to an action described in Rule 1(2) of the Family Court Rules of Procedure and Practice shall be scheduled for a hearing on the second (2nd) and fourth (th) Mondays of each month at 1:30 P.M. Eastern Time.
2.  Criminal Motion Days. All criminal motions shall be scheduled for a hearing on the first (1st) and third (3rd) Mondays of each month at 9:00 A.M. Eastern Time.
Rule 202.  Exceptions to Regular Motion Days.
Text
1.  When the days on which the Court is closed for the holidays described in Rule 105 above include a regularly scheduled motion day as set out in these rules, any motion that might have been noticed for that motion day shall be scheduled for the next available appropriate motion day. The Court, in its discretion, may permit individual motions to be heard on an earlier day upon good cause shown, or may reschedule the motion day falling on a holiday for another day, in which case the Court will so inform the Office of the Bell Circuit Court Clerk prior to thirty (30) days before the holiday. The Office of the Bell Circuit Court Clerk shall disclose the rescheduled motion day upon the request of any person.
2.  A motion may be scheduled for a hearing on a day other than that described in Rule 201 above only as provided in paragraph 1 above, or upon leave of Court.
Rule 203.  Arraignments.
Text
1.  Arraignments in Circuit Court shall be scheduled for the third (3rd) Friday of each month at 9:00 A.M. Eastern Time.
2.  An arraignment may be scheduled for a day other than that described in paragraph 1 above only upon leave of Court.
Rule 204.  Pretrial Conferences.
Text
1.  Civil Actions. 
 	(a)  Counsel to parties in a civil action shall, prior to a pretrial conference, consult with their respective clients regarding the scope of authority to settle, and the predisposition of the clients toward settlement, and shall make a good faith effort to explore an possibility of settlement.
 	(b)  At scheduled pretrial conferences in civil actions, the parties shall be prepared to consider and discuss any relevant matters that may expedite the economical disposition of the action, including, but not limited to: (i) whether the pleadings are completed and all issues of fact have been joined; (ii) the progress or completion of discovery, whether a good faith effort to complete discovery has been, or is being, made, and any allegations of noncompliance; (iii) the stipulation of undisputed facts; (iv) material points of law; (v) the nature of the case, the theories of the parties, admitted facts, and facts remaining in dispute; (vi) the exchange of any documents or exhibits to be employed at trial, including medical reports, lab reports, and evidence of special damages, including medical bills; (vii) any foreseeable special accommodations or considerations for witnesses; and (viii) the estimated length of trial.
 	(c)  The Court may at any pretrial conference order the parties to submit memoranda of law regarding any issues expected to arise at trial.
2.  Criminal Actions. 
 	(a)  At scheduled pretrial conferences in criminal actions, the parties and counsel shall be present, along with the chief prosecuting witness(es), if practicable.
 	(b)  At such times, the parties shall be prepared to inform the Court of any alleged non-compliance by the opposing party with any discovery or reciprocal discovery previously ordered by the Court.
 	(c)  Counsel for a defendant shall, prior to a pretrial conference, consult with the defendant regarding the propriety and feasibility of a plea agreement; and the Commonwealth shall, prior to a pretrial conference, consult with and advise the prosecuting witness(es) concerning the same.
Rule 205.  Trials.
Text
1.  Scheduling. 
 	(a)  Trials in all actions, civil or criminal, shall be scheduled to begin on Tuesdays or Thursdays only. At the time the trial is scheduled, the parties shall inform the Court of the expected length of the trial to enable the Court to set aside an appropriate number of days.
 	(b)  At any time, the Court may sua sponte reassign the trial of an action to another date.
2.  Continuances. Any party may file of record with the Bell Circuit Court Clerk a motion for a continuance at any time before ten (10) days prior to trial. Such a motion shall be noticed for a hearing at the convenience of the Court, and shall state the reason(s) for the requested continuance. If another party objects to a continuance, he shall file of record such objection within five (5) days thereafter. Oral motions for a continuance may be made at any scheduled court appearance preceding the trial, or during the trial. However, no motion made after ten (10) days before the trial shall be granted except in cases of substantial necessity.
3.  Jury Instructions. 
 	(a)  Unless the Court orders otherwise, the parties shall tender to the Court and to one another any proposed jury instructions at least two (2) days prior to the day on which it is expected the jury will receive instructions. However, a party may request to modify its proposed jury instructions at any time before the Court rules upon the final instructions to be submitted to the jury.
 	(b)  During trial, the parties shall have and make available for the Court a copy of proposed jury instructions in electronic format on a readily accessible media device (e.g. a USB drive, or compact disk), which may be used by the parties and the Court in the composition of the final jury instructions to be submitted to the jury.
Rule 206.  Motion Practice.
Text
1.  Timing of Filing and Service of Motions. 
 	(a)  Unless otherwise agreed upon by the parties, and except as otherwise provided in these rules of practice and procedure, all motions shall be filed of record with the Bell Circuit Court Clerk, and served upon all other parties, no later than seven (7) calendar days before the date on which the motion is noticed to be heard.
 	(b)  Unless otherwise agreed upon by the parties, (i) all motions filed of record in a civil action described in FCRPP 1(2), (ii) all motions to dismiss, (iii) all motions made pursuant to CR 12.02, and (iv) all motions going to the merits of the case, including but not limited to motions for judgment on the pleadings and motions for summary judgment, shall be filed of record with the Bell Circuit Court Clerk, and served upon all other parties, no later than ten (10) calendar days before the date on which the motion is noticed to be heard.
 	(c)  If a movant fails to comply with the provisions of this paragraph, the motion may, in the discretion of the Court, be passed to the next appropriate motion day, or to a time agreed upon by the parties.
2.  Manner of Filing and Service of Motions. 
 	(a)  An original of all motions shall be filed of record with the Bell Circuit Court Clerk. A movant may submit a motion by fax or email to the Bell Circuit Court Clerk, who shall accept same and mark the motion as filed. However, the original motion must be filed within three (3) business days of the receipt of the faxed or emailed copy. The original shall be attached to the faxed or emailed copy and shall be considered filed of record as of the date the faxed or emailed copy was received and marked as filed. Failure of the movant to file the original within 3 business days of the Court's receipt of the faxed or emailed copy may result in the Court's denial of the motion or another appropriate sanction. Nothing in this rule shall preclude a party from re-filing any such motion that may have been previously denied under this rule.
 	(b)  All motions shall be served upon other parties by both mail and facsimile transfer.
3.  Notice of Hearing. 
 	(a)  All motions shall contain a notice of hearing specifying the date, time, and place of hearing. Unless otherwise agreed to by the parties, all motions shall be assigned for a hearing on the next appropriate motion day on which the motion may be heard under these rules of practice and procedure, and at the appropriate time on that day. If it appears that a formal hearing on the motion is not reasonably appropriate, the motion shall be noticed for hearing at the convenience of the Court.
 	(b)  Failure to notice a motion for a hearing in accordance with subparagraph (a) above may be grounds for denial of the motion.
4.  Memoranda. Unless by the nature of the motion it would not be reasonably appropriate, all motions shall be accompanied by a brief memorandum of the grounds for the motions with citation of authorities relied upon. Unless otherwise allowed by the Court, the memorandum shall not exceed twenty-five (25) pages in length. Failure to include a memorandum may be grounds for denial of the motion.
5.  Responsive Filings. 
 	(a)  Any party properly served with a motion accompanied by a memorandum as provided in subparagraph (a) above shall, if the party opposes the motion, file of record a responsive memorandum of the grounds on which the party opposes the motion with citation of authorities relied upon. Unless otherwise allowed by the Court, the memorandum shall not exceed twenty-five (25) pages in length. Failure to timely file of record a responsive memorandum may be grounds for granting of the motion.
 	(b)  Unless otherwise ordered by the Court, a party may file of record responsive filings in the nature of a reply or surreply, however such shall not be required. No responsive filings beyond those in the nature of a surreply shall be permitted without leave of Court.
 	(c)  Unless otherwise allowed by the Court, all responsive filings shall be filed of record no later than two (2) calendar days before the date on which the motion is to be heard. A party opposing a motion may request of the Court, by oral or written motion, and for good cause shown, an extension of time to file of record a responsive memorandum as described in subparagraph (a) above. If such an extension is granted, failure to file of record a responsive memorandum in accordance with this subparagraph shall not be grounds for granting of the motion.
6.  Courtesy Copies. 
 	(a)  A copy of all motions filed of record with the Bell Circuit Court Clerk shall be forwarded to the Court no later than the date on which the motion is filed of record. The copy shall include all memoranda, exhibits, and other addenda filed of record along with the motion.
 	(b)  A copy of all responsive filings filed of record with the Bell Circuit Court Clerk shall be forwarded to the Court no later than the date on which the responsive filing is due under paragraph 5 above. The copy shall include all memoranda, exhibits, and other addenda filed of record along with the responsive filing.
Rule 207.  Attorneys' Names, Addresses, Telephone, Facsimile and E-Mail.
Text
All pleadings, motions and other legal papers requiring the signature of an attorney shall set forth, in addition to that information required in the Rules of Practice and Procedure for the Cumberland Region of Judicial Circuits, more specifically CPR-120, the facsimile transfer number of the attorney signing said document, and electronic mailing address, if available.
Rule 208.  Agreed Orders.
Text
Agreed orders, decrees or judgments may be submitted to the Court at any time and need not be noticed for a hearing.
Rule 209.  Entry of Orders and Judgments.
Text
1.  Whenever any ruling is made or opinion rendered, an order or judgment in conformity therewith will be prepared and entered by the Court or the Court will direct the prevailing party (if represented by counsel) to submit an Order or Judgment in conformity with the Court's ruling. If the Court takes a matter under submission, all parties may submit proposed orders or judgments within ten (10) days of the hearing.
2.  When signed by the Judge, the Order or Judgment shall be delivered to the Bell Circuit Court Clerk for entry and distribution.
Section II:  Civil Rules-Family Law Actions.
Rule 3.  Adoptions; Termination of Parental Rights.
Text
There are currently no local rules directly addressing matters related specifically to adoptions or the termination of parental rights. For uniform statewide rules see FCRPP 32 through 36.
Rule 4.  Domestic Violence Protocol and 24-Hour Access Policy.
Text
The domestic violence protocol and 24-hour access policy for the 44th Judicial Circuit are contained in Appendix 1 of these rules and are incorporated herein by reference as if fully set out.
Rule 5.  Domestic Relations Practice.
Rule 501.  Pleadings.
Text
1.  Designation of Pleadings. The initiating pleading in actions initiated in the Circuit Court shall be termed the “Petition,” and the initiating party the “Petitioner.” The responsive pleading in such actions shall be termed the “Response,” and the responding party the “Respondent.”
2.  Required Information. 
 	(a)  In addition to any information and documentation required by the Family Court Rules of Procedure and Practice and other of these rules, the Petition in any action pertaining to custody, child support, visitation and timesharing, termination of parental rights, and adoption, shall contain the following information: (i) a list of any other known Family Law actions in which a party to the Bell Circuit Court action is a party or was a party within the preceding three (3) years, within or without the Commonwealth, and which are reasonably related in their substance or outcome to the Bell Circuit Court action; (ii) a list of any non-court proceedings involving the Kentucky Cabinet for Health and Family Services, or any division thereof, including but not limited to, investigations, in which a party to the Bell Circuit Court action is involved or was involved within the preceding one (1) year, and which are reasonably related in their substance or outcome to the Bell Circuit Court action; and (iii) if in the Bell Circuit Court action the appointment of a guardian ad litem is required, the identity of any guardian ad litem, practicing in Bell County, known to have been previously appointed to represent a child involved ill the Bell Circuit Court action. If upon receipt of the Petition, the Respondent, knows of an action or proceeding that should be listed in the Petition in accordance with this rule but is not, the Respondent shall list such action in the Response with the information specified below.
 	(b)  The list required under clause (i) of subparagraph (a) above shall contain the style of the case, the case number, the state, county and court in which the action proceeded, and a brief statement of the nature of the action and its current status. If the list includes an action involving an allegation of domestic violence in which an order addressing the allegation was entered by a court, a copy of the court order shall be submitted with the Petition or Response in the form of an exhibit in accordance with paragraph 3 below, the provisions of which shall apply.
 	(c)  The list required under clause (ii) of subparagraph (a) above shall contain the style of the proceeding or such equivalent references as would enable the proceeding to be identified, an agency case number, if any, the county in which the proceeding was initiated, and a brief statement of its nature and status.
3.  Submission of Required Information. The information and documentation required by paragraph 2 above may be included in or with the Petition itself, or, upon the election of the Petitioner, may be submitted in the form of an exhibit attached to the Petition. If submitted in the form of an exhibit, and if the Petitioner so requests, the Bell Circuit Court Clerk shall place the exhibit in the file for the action as a sealed document, which shall not be accessible by non-parties without an order of the Court. If a Respondent intends to list additional actions or proceedings in his or her Response, he shall submit the list in the file of an exhibit attached to the Response, which exhibit shall be placed in the file for the action as a sealed document not accessible by non-parties without an order of the Court. After thirty-five (35) days from the entry of a final order in the Bell Circuit Court action, and provided no notice of appeal has been tendered to the Bell Circuit Court Clerk, any party may request an order directing the Bell Circuit Court Clerk to remove from the file any exhibits containing information required by paragraph 2 above. A party may retrieve the exhibit(s) submitted by him or her within five (5) days after the entry of an order granting removal; otherwise, the Bell Circuit Court Clerk shall destroy the exhibit(s).
Rule 502.  Status Quo Orders.
Text
1.  No status quo order shall be issued by the Court without a motion for such and a hearing thereon in compliance with FCRPP 2(5). Notwithstanding the provisions of Rule 206(1)(b) above, a motion for a status quo order may be filed of record contemporaneously with the Petition or at any time thereafter. The hearing on such motion shall be noticed for the next appropriate motion day following the expiration of twenty (20) days from the service of process in the action.
2.  Nothing in this Rule shall be construed to limit the availability of injunctive relief pursuant to CR 65 and KRS 403.160.
Rule 503.  Case Management Conference and Motions Pendente Lite.
Text
1.  Case Management Conference. 
 	(a)  Pursuant to FCRPP 2(6), unless otherwise ordered by the Court, all Family Law actions shall be scheduled for a case management conference in court no later than twenty (20) days from the entry of appearance of the Respondent, by Response or otherwise. If possible, the case management conference shall be scheduled for the first Family Law motion day falling within that twenty-day period.
 	(b)  At the case management conference, the parties shall discuss with the Court, inter alia, the possibility of mediation, the objectives of the parties, the most expeditious course toward the final resolution of the matters involved in the action, and any court dates that the parties reasonably foresee will be necessary.
 	(c)  Unless otherwise ordered by the Court, the parties as well as counsel shall attend the case management conference.
2.  Motions Pendente Lite. The parties shall, in accordance with the provisions of Rule 206 above, file of record with the Bell Circuit Court Clerk any motions pendente lite before the case management conference, to be heard thereat. A party may petition the Court, on or before the case management conference, for an extension of time to file of record any such motions. However, no motions pendente lite may be filed of record after thirty (30) days from the case management conference, except upon order of the Court based on good cause shown. This paragraph shall not be construed to preclude modification at any time of any orders pendente lite already in effect.
3.  This rule shall not apply to the dissolution of marriage and property division actions that are uncontested.
Rule 504.  Mediation in Family Law Actions.
Text
1.  It shall be the policy of the Court to prefer mediation in all contested Family Law actions, except when precluded by law.
2.  The parties may voluntarily engage in mediation at any time during the pendency of an action, except that in no case shall mediation be undertaken prior to the case management conference, unless the Court orders otherwise.
3.  The Court will inquire into the practicability and preferability of mediation at the case management conference, and if it is practicable and preferable, the Court may order mediation as authorized by FCRPP 2(6).
4.  If the parties engage in mediation, whether by mutual agreement or upon order of the Court, the provisions of Rule 8 below shall apply.
Rule 505.  Wage Assignment Orders.
Text
In all Family Law actions in which a party moves the Court for a temporary or final order of child support, the party so moving the Court shall submit to the Court a completed form AOC-152, “Uniform Child Support Order and/or Wage/Benefit Withholding Order for Kentucky Employees,” if applicable.
Rule 6.  Miscellaneous Rules Relating to Family Law Practice.
Text
There are currently no provisions in this local rule. However, practitioners should note the general applicability of the rules contained in Sections I, III and V.
Section III:  Civil Rules-General.
Rule 7.  Master Commissioner Practice.
Rule 701.  Orders of Sale or Delivery of Deed.
Text
Any order or judgment directing the Master Commissioner to sell property, or to execute or deliver a deed, shall contain (i) the legal description of the property, including a physical address, or if it has no physical address, a brief description of its location and size; (ii) the name(s) of the person(s) whose interest is being sold or conveyed; (iii) and the source of the person's title, including, if applicable, a deed book citation, and the date of the deed and the recording of the deed.
Rule 702.  Terms and Conduct of Judicial Sales.
Text
1.  Advertisement. 
 	(a)  Before conducting a sale, the Master Commissioner shall advertise it in a newspaper meeting the qualifications of KRS 424.120, and include the time, terms, and place of sale, together with a description of the property to be sold. The advertisement shall appear once a week for at least three (3) consecutive weeks next preceding the date of sale.
 	(b)  Unless the Court orders otherwise, the party requesting a judicial sale of property shall deposit with the Master Commissioner an amount sufficient to pay the costs of the advertisement or notice. Until such deposit has been made, the Master Commissioner shall not make any advertisement or publish any notice. If no party has requested a judicial sale, the parties shall each deposit a proportionate share of an amount sufficient to pay the costs of the advertisement or notice.
2.  Appraisal. If required by statute or order of the Court, the Master Commissioner, before making a sale of real property, shall have the property appraised by two intelligent, disinterested housekeepers of Bell County, who shall not be related to the parties to the action. Before conducting their appraisals, the appraisers shall be sworn by the Master Commissioner. The appraisers shall return their appraisals in writing to the Master Commissioner, who shall file the appraisals of record with the Bell Circuit Court Clerk.
3.  Conduct of Judicial Sales. 
 	(a)  Unless otherwise ordered by the Court, all judicial sales are to be conducted by the Master Commissioner at the Bell County Courthouse, on the steps facing the Post Office at a time and date designated by the Master Commissioner.
 	(b)  During the conduct of judicial sales, the Master Commissioner shall have the power to keep order, and may elicit the assistance of the Bell County Sheriff to do so.
4.  Terms of Judicial Sales. 
 	(a)  Unless otherwise ordered by the Court, the property subject to judicial sale shall be sold to the highest bidder upon the following terms and conditions:
 		(i)  At the time of sale, unless the Court orders otherwise in the order or judgment directing the sale, the successful bidder shall either pay the purchase price in full in cash or make a deposit often percent (10%) of the purchase price with the balance on credit for sixty (60) days. If the purchase price is not paid in full, the successful bidder shall be required to give bond with good surety thereon for the unpaid purchase price, which bond or unpaid amount shall bear interest at the rate of twelve percent (12%) per annum from the date of sale until paid. If full payment or a sufficient deposit is not made immediately, the Master Commissioner shall reject the bid and resell the property forthwith. In making a resale, the Master Commissioner shall receive no bid from the rejected bidder.
 		(ii)  The purchaser of the property shall be required to assume and satisfy all taxes or assessments upon the property for the current tax year and all subsequent years. All taxes or assessments on the property for prior years shall be satisfied from the sale proceeds, if properly claimed, in writing or a filing of record with the Bell Circuit Court Clerk, by the purchaser prior to the payment of the purchase price.
 		(iii)  Except as provided in clause (ii) above, the property sold shall otherwise be sold free and clear of any right, title, and interest of all parties to the action and all of such parties' liens and encumbrances thereon, excepting easements and restrictions of record in the Office of the Bell County Clerk, and such right of redemption as may exist in favor of the United States and the defendant(s).
 	(b)  If a party to the action in which a judicial sale is ordered is the purchaser of the property sold, that party may take credit against any judgment in his favor against the defendant property owner for the required purchase price to the extent that the sale price is sufficient to pay such judgment considering the priorities and amounts previously adjudicated in the action.
 	(c)  The terms and conditions contained in subparagraphs (a) and (b) above may be adopted by reference to this rule in the order or judgment directing the sale of property, or may be restated therein.
Rule 703.  Report of Sale and Confirmation.
Text
1.  After the completion of a sale, the Master Commissioner shall report any actions by filing of record with the Bell Circuit Court Clerk a Report of Sale and Costs of Sale. The Report of Sale shall be distributed to all parties.
2.  All objections to the judicial sale, if any, shall be filed of record with the Bell Circuit Court Clerk within ten (10) days after the Report of Sale is filed of record, and shall be stated with specificity. A motion for action upon any objections shall also be filed of record within the same ten (10) day period, and may be noticed for a hearing on the next appropriate motion day, or at the convenience of the Court. If no objections are filed of record, the judicial sale shall be deemed confirmed by the Court after the expiration of the ten (10) day period. If an objection is filed of record within the prescribed period, confirmation shall occur only upon order of the Court after resolution of any objections. Upon confirmation of a judicial sale, a proposed order confirming the sale, with an appropriate number of copies, shall be submitted to the Court. A copy of the final order of confirmation shall be served upon the purchaser.
Rule 704.  Cancellation of Sale.
Text
If property to be sold is withdrawn from sale, or if the property owner has filed for relief in bankruptcy, the judicial sale shall be cancelled and the Commissioner shall give notice of cancellation of sale. If the Master Commissioner, prior to the timely cancellation of a sale, has expended sums in furtherance of the sale, he shall file of record with the Bell Circuit Court Clerk a Report of Sale and Costs of Sale Upon Cancellation, and may therein petition the Court for reimbursement for sums expended from the appropriate party.
Rule 705.  Distribution of Funds.
Text
1.  If funds requiring distribution are held by the Master Commissioner, he shall submit a proposed Order of Distribution to the Court, describing all amounts collected, and identifying the proper recipient(s) and the specific amounts to be distributed to the recipient(s) in accordance with the order of judgment of the Court.
2.  If disbursements are to be made to a taxing authority, a copy of the pertinent tax bill(s) shall be furnished to the Master Commissioner.
3.  If all funds held by the Master Commissioner are distributed in accordance with the Order of Distribution, and there are no further matters for determination by the Court in the action, the action shall be considered concluded and be stricken from the docket of the Court.
Rule 706.  Master Commissioner's Fee.
Text
The Master Commissioner shall be entitled to those fees set forth in Part IV of the Administrative Procedures of the Court of Justice. If a judicial sale is cancelled due to no fault of the Master Commissioner, he shall receive a fee of fifty percent (50%) of the proposed judicial sale fee based upon the appraised value of the property, or $400, whichever is greater , unless an objection thereto is filed of record with the Bell Circuit Court Clerk. If an objection is made, or if there is no appraisal of the property, the Court shall determine a reasonable fee. If a judicial sale occurs, but it is not confirmed, the Master Commissioner shall receive the sale fee.
Rule 707.  Appraiser's Fee.
Text
When an appraisement of property to be sold is required by statute or rule, the fee of each appraiser shall be a reasonable fee determined by the Master Commissioner. The fee shall be paid from the proceeds of the sale.
Rule 8.  Mediation.
Rule 801.  Voluntary Mediation.
Text
The parties may voluntarily engage in mediation at any time during the pendency of an action. If the parties expect to do so, they shall notify the Court, jointly or by designation, of such expectation as soon as possible. After notification to the Court, no further court proceedings shall be had until the conclusion of mediation or until the Court orders otherwise.
Rule 802.  Mediation Ordered by the Court.
Text
1.  The Court may at any time order some or all of the parties to engage in mediation. If mediation is so ordered, it shall be scheduled to begin within ninety (90) days after the entry of the order directing mediation, and no further court proceedings shall be had until the conclusion of mediation or until the Court orders otherwise. Any party may move the Court for an extension of time to begin mediation for good cause shown. If ordered, the Court expects that mediation shall be pursued by the parties diligently, expeditiously, and in good faith, with the ultimate goal of the final and just resolution of as many issues as possible.
2.  If mediation is ordered in an action, and thereafter, but before the beginning of mediation, it appears to all the parties that mediation is no longer practicable or preferable, the parties shall jointly file of record with the Bell Circuit Court Clerk a Motion to Cancel Mediation, such to be noticed for a hearing at the convenience of the Court.
3.  If mediation is ordered in an action, and it is delayed beyond the ninety (90) day period described in paragraph 1 above, the parties, jointly or by designation, shall file of record with the Bell Circuit Court Clerk a Notice of Delay in Mediation, which shall specify the reason(s) for the delay, and shall certify whether the parties are, or will be, making reasonable efforts to pursue the rescheduling of mediation. If a new mediation date is not obtained within the next thirty (30) days following the expiration of the ninety (90) day period described in paragraph 1 above, the parties shall notice the action for a status conference on the next available appropriate motion day.
Rule 803.  Mediation Rules.
Text
All mediations shall be conducted in accordance with the Model Mediation Rules adopted by the Kentucky Supreme Court in its “Order Amending Rules of the Supreme Court, 99-1.” If the Model Mediation Rules are amended in the future, all mediations shall be conducted in accordance with the rules as so amended.
Rule 804.  Discovery Pending Mediation.
Text
If the parties will engage in mediation, whether by mutual agreement or order of the Court, a party may request of the Court a stay of discovery pending the conclusion of mediation.
Rule 805.  Action upon Conclusion of Mediation.
Text
Upon the conclusion of mediation, the parties shall inform the Court of the outcome. If all of the issues in the action have been resolved during mediation, the parties, jointly or by designation, shall file of record with the Bell Circuit Court Clerk a Notice of Resolution, which shall certify that all issues have been resolved and that there is no need for the action to proceed further in court on the substantive issues. If less than all of the issues in the action have been resolved during mediation, the action shall be noticed for a pretrial conference on the next available appropriate motion day.
Rule 9.  Miscellaneous Civil Rules.
Rule 901.  Cases Submitted on Depositions.
Text
All cases submitted on depositions, other than uncontested divorces, shall be accompanied by legal memoranda or briefs (with appropriate cites to the transcript of testimony, the transcript of the record, and legal authorities) and proposed Findings of Fact, Conclusions of Law, and Judgments.
Rule 902.  Motions for Discovery Orders.
Text
1.  No motions for orders pertaining to discovery shall be filed of record with the Bell Circuit Court Clerk unless accompanied by a certificate of moving counsel that counselor the parties involved in the discovery matter have conferred, and are unable to reconcile their differences, and that counselor the parties have otherwise exhausted all extrajudicial means in a good faith effort to reconcile their differences.
2.  When a motion for a discovery order concerns discovery requests or answers thereto, or documentary items, a copy of the requests, answers, or documentary items about which the motion pertains shall be attached to the motion in the form of an exhibit.
3.  This rule shall not apply to submissions of agreed orders to the Court for approval.
Rule 903.  Filing of Depositions.
Text
Originals or copies of depositions shall not be filed of record with the Bell Circuit Court Clerk unless offered as the subject of, or proof in conjunction with, a motion, evidentiary hearing, or trial.
Rule 904.  Settlement Agreements.
Text
1.  If at any time some or all of the parties to an action reach a settlement agreement with regard to any or all of the issues presented in that action, the parties shall jointly file of record with the Bell Circuit Court Clerk a Notice of Settlement. If all of the issues between the settling parties are resolved by the settlement, the Notice of Settlement need not state the particular issues that are subject to the settlement. However, if less than all of the issues between the settling parties are resolved by the settlement, the Notice of Settlement shall state the particular issues that are not subject to the settlement. The settling parties shall not be required to state the terms of the settlement agreement.
2.  If all of the issues between all the parties are settled, the action shall be removed from the docket of the Court after receipt of the Notice of Settlement.
Rule 905.  Dismissal of Action for Failure to Prosecute.
Text
When an action has remained on the docket of the Court for one (1) year or more without any step being taken indicating an intention to prosecute the action, it may be dismissed for want of prosecution by the Court sua sponte, or on motion of a party.
Section IV:  Criminal Rules.
Rule 10.  Appearance and Transport of Defendants.
Rule 1001.  Appearance of Defendants and Waiver of Appearance.
Text
1.  Appearance. Defendants shall be present at all court events, unless otherwise ordered by the Court.
2.  Waiver. 
 	(a)  The parties may by mutual agreement waive the requirement of paragraph 1. If the parties agree to waive such requirement in regard to all, or a predetermined set of, court events, the parties shall file their agreement of record with the Bell Circuit Court Clerk. However, if the parties so agree in regard to a single, particular court event, the agreement need not be filed of record.
 	(b)  Notwithstanding subparagraph (a) above, the parties may not waive the appearance of the defendant at arraignment, at evidentiary hearings on motions to suppress, or at trial.
Rule 1002.  Failure to Appear.
Text
1.  If a defendant fails to appear at a court event at which he is required to appear, the Bell Circuit Court Clerk shall issue a bench warrant for the arrest of the defendant, except that if the event at which the defendant failed to appear was an arraignment, the warrant issued shall be an indictment warrant.
2.  No warrant for the arrest of a defendant shall be issued if the defendant, or another on his behalf, presents to the Court, at or prior to the court event at which the defendant is required to appear, sufficient evidence of good cause whereby he cannot appear.
3.  If a warrant for the arrest of a defendant has been issued and has not been served, counsel for the defendant may file of record with the Bell Circuit Court Clerk a motion to recall the warrant, which shall state with specificity good cause for the defendant's failure to appear, and which shall be accompanied with sufficient evidence thereof.
4.  If a warrant for the arrest of a defendant has been issued and has been served, the matter shall be scheduled for a review at the next available criminal motion day.
Rule 1003.  Transport of Defendants.
Text
If a defendant is incarcerated outside of Bell County and a court event at which he is required to appear is scheduled in the action against him, the defendant, if the court event is scheduled at the request or notice of the defendant, or the Commonwealth, in all other cases, shall tender to the Court an order directing the appropriate authority to transport the defendant no later than seven (7) days prior to the court event, or as soon as possible after the scheduling of the court event if there are fewer than seven (7) days between the scheduling of the court event and the event itself. The order shall include the following information: (i) the name of the defendant; (ii) the designation of the authority responsible for transporting the defendant; (iii) the physical address of the facility from which, and to which, the defendant is to be transported; (iv) the date, time, and nature of the court event for which the defendant is to be transported; and (v) an instruction, if appropriate, that the defendant shall be returned upon conclusion of the court event for which the defendant is to be transported.
Rule 11.  Withdrawal of Attorneys.
Rule 1101.  Withdrawal Prior to Trial.
Text
An attorney of record shall not be permitted to withdraw from the representation of a defendant after twenty (20) days before a trial, except in the case of good cause shown.
Rule 1102.  Withdrawal Subsequent to Trial.
Text
After a trial, counsel shall not, without permission of the Court, withdraw from the representation of a defendant who will appeal a judgment of conviction. Permission shall not be granted unless counsel has prepared and filed the following: (i) a notice of appeal pursuant to RCr. 12.04; (ii) if appropriate, a motion to proceed in forma pauperis, accompanied by an affidavit and proposed order; (iii) if appropriate, a proposed order substituting the Department for Public Advocacy as counsel on appeal; and (iv) a designation of record on appeal.
Rule 12.  Pleas.
Rule 1201.  Entrance of Pleas.
Text
1.  A defendant may move to enter a plea other than a plea of not guilty at any time during the pendency of an action, except as provided in paragraph 3 below. However, unless the defendant expressly waives consultation on the record, no such plea shall be accepted until the defendant has consulted with counsel on such a motion, and unless counsel is present at the entry of the plea.
2.  If a defendant desires to enter a plea of guilty, the defendant shall complete a form AOC-491, “Motion to Enter Guilty Plea,” or AOC-491.2, “Motion to Enter Guilty Plea Pursuant to North Carolina v. Alford,” whichever is appropriate.
3.  No plea of guilty, or of guilty but mentally ill, shall be accepted by the Court after 3:00 P.M. the day before the trial is scheduled to begin, except upon good cause shown for delay.
Rule 1202.  Scheduling of Pleas.
Text
If a defendant desires to enter a plea of guilty, the action shall be scheduled for a pretrial conference on a criminal motion day, unless the Court orders otherwise.
Rule 13.  Monetary Obligations Upon Conviction.
Rule 1301.  Monetary Obligations.
Text
Unless otherwise prohibited by law, monetary obligations assessed against a defendant shall include fines, restitution, court costs, fees, and any other monetary penalties or reimbursements required under the law.
Rule 1302.  Payment of Monetary Obligations.
Text
1.  Unless otherwise provided by law or order of the Court, all monetary obligations assessed against a defendant upon conviction shall be due within fifteen (15) business days after the day of sentencing.
2.  At any time prior to the expiration of the fifteen (15) day period described in paragraph 1 above, a defendant may request that the Court establish an installment payment plan for the payment of any monetary obligations, which plan, if permitted, shall specify at minimum the number of payments to be made, the times or intervals at which they are to be made, and, if other than the Bell Circuit Court Clerk, the person to whom payments are to be made. Any request for the establishment of an installment payment plan shall be by motion, which shall be noticed for a hearing at the convenience of the Court.
3.  At any time prior to the expiration of the fifteen (15) day period described in paragraph 1 above, a defendant may request that the Court defer payment of such monetary obligations to a future date. Any request for a deferment shall be by motion, which shall be noticed for a hearing at the convenience of the Court. If the defendant's request is granted, a show cause date shall be scheduled by the Bell Circuit Court Clerk, by which date either full payment or the first payment under an installment payment plan will be made.
4.  Prior to the date on which any money obligations, or a part thereof, are to become due, a defendant may request an extension of time of up to thirty (30) days to satisfy such monetary obligations or parts thereof. However, if the Court has established an installment payment plan for a monetary obligation, payment shall not be extended beyond the date of the next installment. Any request for an extension shall be by motion, which shall be noticed for a hearing at the convenience of the Court.
5.  If a defendant has pending two or more criminal actions against him, and they are disposed of in conjunction with one another, a defendant may submit a single payment to satisfy any money obligations assessed in both cases, or a part thereof. The payment shall be applied to the actions in order of the indictment number, beginning with the earlier number.
6.  Notwithstanding any other provision of this rule, (i) except in cases of substantial necessity the full payment of court costs, fees, or other reimbursements to the Court shall not be deferred or extended beyond one (1) year after the day of sentencing; and (ii) if the terms of the payment of restitution are imposed pursuant to a plea agreement with the Commonwealth, the terms of that agreement will not be modified by the Court.
Rule 1303.  Excusal of Monetary Obligations.
Text
At any time prior to the entry of final judgment, a defendant who is convicted and against whom monetary obligations are assessed may request that the Court excuse all or part of those monetary obligations. Any request for the excusal of monetary obligations shall be by motion, which shall be noticed for a hearing at the convenience of the Court. The motion shall state with specificity the legal grounds pursuant to which the defendant makes his motion, and shall include any necessary factual information and documentary evidence.
Rule 1304.  Nonpayment of Monetary Obligations.
Text
If monetary obligations are assessed against a defendant upon conviction, the Bell Circuit Court Clerk shall schedule a show cause date in the action for the date on which the monetary obligations, or parts thereof, are to be satisfied under the orders of the Court. If a defendant fails to satisfy the monetary obligations by the close of business on the show cause date, the Bell Circuit Court Clerk shall so notify the Court, and thereafter the defendant may be subject to sanctions or other process authorized by law. A defendant may appear, or, if incarcerated, submit an affidavit to the Court, on the show cause date to show cause why he should not be subject to sanctions or other process authorized by law.
Rule 1305.  Information on Collection of Monetary Obligations.
Text
Upon conviction, and before the date of sentencing, counsel for a defendant, or if a defendant is unrepresented, the Bell Circuit Court Clerk, shall provide to the defendant a copy of BCRP Form 1, “Notice of Action Upon Failure to Satisfy Monetary Obligations,” the reading of which the defendant shall acknowledge by affixing his signature thereto along with the date of signature. The defendant shall return to the Bell Circuit Court Clerk the completed form, which shall be filed of record in the action in which the defendant was convicted.
Rule 1306.  Deductions from Bail Deposits.
Text
1.  If in a criminal action (a) the defendant, or someone other than the defendant utilizing funds of the defendant, has posted bail in the form of an executed bail bond with a deposit of a sum of money equal to ten percent (10%) of the bond; (b) the defendant has complied with all conditions of release and has been discharged of all obligations in the action; and, (c) upon rendition of judgment against the defendant, the sum of money deposited remains on deposit and unforfeited, the Bell Circuit Court Clerk shall deduct from the sum of money deposited, before its return to the person who deposited it, the following, in the order listed: (i) 10% of the amount of the deposit as bail costs, provided that in no case shall the Bell Circuit Court Clerk deduct less than five dollars ($5.00); (ii) such amount as the Court has ordered in its sound discretion represents a reasonable fee for any public advocate legal or investigative services provided for the defendant under KRS Chapter 31, provided that in no case shall the Bell Circuit Court Clerk deduct less than one hundred dollars ($100.00); (iii) the amount of any fines adjudged against the defendant in the action in which the bail bond was posted; and (iv) the amount of any court costs adjudged against the defendant in the action in which the bail bond was posted.
2.  If in a criminal action (a) someone other than the defendant, utilizing his own funds, has posted bail in the form of an executed bail bond with a deposit of a sum of money equal to ten percent (10%) of the bond, (b) the defendant has complied with all conditions of release and has been discharged of all obligations in the action; and, (c) upon rendition of judgment against the defendant, the sum of money deposited remains on deposit and unforfeited, the Bell Circuit Court Clerk shall deduct from the sum of money deposited, before its return to the person who deposited it, 10% of the amount of the deposit as bail costs, provided that in no case shall the Bell Circuit Court Clerk deduct less than five dollars ($5.00). No other deductions shall be made.
3.  The deductions described in paragraphs 1 and 2 above shall not be made if the defendant has performed all conditions of release and if the defendant is found not guilty of the offense for which bail was posted, or if all charges against him relating to the offense for which bail was posted are dropped or dismissed.
Rule 1307.  Notice of Lien Against Real Property.
Text
Any lien created pursuant to KRS 532.164, as well as an release of such a lien, filed with the Bell County Court Clerk shall also be filed with the Bell Circuit Court Clerk, who shall place a notice of the filing or release of the lien in the record for the action giving rise to the judgment that created the lien.
Rule 1308.  Criminal Garnishment.
Text
1.  If upon conviction there are assessed against a defendant monetary obligations, and such monetary obligations remain unsatisfied after the day on which they are due, the Court shall, upon motion of the Commonwealth, issue a criminal garnishment order for all such monetary obligations in accordance with KRS 532.160. A motion for a criminal garnishment order may be made at any time after the day on which the monetary obligation became due, and shall contain sufficient information for the order to properly identify all garnishees. The motion shall be noticed for a hearing at the convenience of the Court. Notice that such a motion is being made shall be served upon the defendant, or upon the attorney who principally represented the defendant during the pendency of the action against him. If the defendant was represented by the Department for Public Advocacy, notice shall be served upon that agency though its representation of the defendant may otherwise have concluded.
2.  Proceedings in pursuit of criminal garnishment shall be in accordance with the provisions of KRS Chapter 425 and CR 69.02, to the extent not inconsistent with KRS 532.160.
3.  All monetary obligations shall be combined into a single garnishment order. However, the Commonwealth may elect to seek garnishment for less than all monetary obligations assessed.
4.  With regard to fines assessed against a defendant, a criminal garnishment order shall be available only for fines imposed under KRS Chapter 534 or KRS 346.185.
5.  A defendant may challenge all or part of the order of garnishment by filing of record with the Bell Circuit Court Clerk a motion to challenge garnishment and accompanying affidavit. If such a motion with accompanying affidavit is filed of record, it shall be scheduled for a hearing thereon within ten (10) days of filing. Garnishment shall continue during the pendency of any challenge; however, the Bell Circuit Court Clerk shall not disburse any garnished funds received after the filing of a motion and accompanying affidavit until the resolution of the challenge.
Section V:  Miscellaneous Rules.
Rule 14.  Personal Identifiers.
Rule 1401.  Definition.
Text
As used in this rule, “personal identifiers” means a Social Security number, a taxpayer identification number, a financial account number, and a birth date.
Rule 1402.  Protection of Personal Identifiers.
Text
1.  Except as provided in paragraph 2 below, where personal identifiers are required by statute or are otherwise contained in documents or exhibits filed of record with the Bell Circuit Court Clerk, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal identifiers have been redacted and one unredacted copy in a sealed envelope marked “Sealed Pursuant to CR 7.03(1).” If the Bell Circuit Court Clerk files of record in an action a form AOC-031, “Notice of Firearm Prohibitions,” it shall be placed in the record in a sealed envelope marked, “Sealed Pursuant to CR 7.03(1).” Any document(s) sealed under this rule shall not be accessed by any person other than a party, an attorney of record for a party, a judge, court personnel, or a duly authorized employee or agent of the Cabinet for Heath and Family Services involved in matters attendant to the action, except upon specific order of the Court.
2.  The provisions of paragraph 1 shall not be applicable to actions that are confidential by statute.
Rule 15.  Court Records.
Rule 1501.  Video Records of Interviews with Children.
Text
Unless the Court specifically orders otherwise, the Bell Circuit Court Clerk shall not release a video record of an in-chambers interview with a child, or a copy thereof. A person desiring to view such a record shall submit a request to do so in writing to the Court, which request shall state the purpose of the request, and shall specifically indicate that the portion of the video record being requested is an in-chambers interview with a child.
Rule 1502.  Video Records of Confidential Proceedings.
Text
1.  Unless the Court specifically orders otherwise, the Bell Circuit Court Clerk shall not release a video record of a confidential proceeding, or a copy thereof. A person desiring to view such a record shall file of record with the Bell Circuit Court Clerk a motion requesting an appropriate order, which shall be served upon all parties, including any guardian ad litem, and shall state the purpose of the request.
2.  Paragraph 1 above shall not apply to public officers or employees engaged in the investigation and prosecution of actions pursuant to KRS Chapters 600 through 645, or other prosecutions authorized by statute. However, the public officer shall certify that he or she is engaged in such an investigation or prosecution, and shall use and distribute the records released only for such investigation and prosecution.
Rule 1503.  Removal of Records.
Text
No record in any civil or criminal action shall be removed from the Office of the Clerk of the Bell Circuit Court without permission of the Court, except when pursuant to the provisions of CR 75 and 79.
Appendix 1
Twenty-Four Hour Accessibility to Protective Orders and Local  Joint Jurisdiction Protocol  44TH Judicial Circuit and District  Bell County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOS) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases 
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-four Hour Accessibility 
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
Bell County Circuit Court Clerk's Office
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
Middlesboro (KY) Police Department
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The Bell County District Court Judge unless a dissolution or child custody proceeding is pending in Bell Circuit Court if a dissolution or child custody proceeding is pending, the petition shall be presented to the Bell County Circuit Court Judge for consideration. If the District Judge cannot be located during regular business hours, the petition shall be presented to the Circuit Judge.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The Bell County District Court Judge. If the District Judge cannot be located after regular business hours, the petition shall be presented to the Circuit Judge.
III.  Assignment of Cases 
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the Bell District Court, except as provided in section 11(C) above.
 	D.  The schedule for hearings on protective orders is as follows:
Domestic violence and protective order cases shall be heard each Monday at 1:30 P.M. in the Bell District Court. If Monday should fall on a holiday, the designated time shall be the following Monday at 1:30 P.M. Cases assigned to Circuit Court shall be scheduled as ordered by the Court.
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings 
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
The Office of the Bell Circuit Court Clerk, who will set the matter for a hearing on the next available domestic violence or interpersonal protective order docket.
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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1.   [Trial Calendar.]
Text
Trials shall be held in Muhlenberg Circuit Court in the months of January, March, May, July, September, and November; and in McLean Circuit Court in all other months.
2.   [Motions Schedule.]
Text
Motions shall be heard each Monday in McLean Circuit Court at 8:30 a.m., and each Monday in Muhlenberg Circuit Court at 1:30 p.m. (holidays excepted). Those requiring over 20 minutes must be scheduled by appointment. Uncontested marriage dissolutions shall be at 8:30 a.m. each Monday in McLean and 1:00 p.m. each Monday in Muhlenberg.
3.   [Dissolutions of Marriage.]
Text
All dissolutions of marriage shall be tried to the court in open court and not until the petition shall have been filed at least 20 days. Attorneys shall not be residence witnesses. After dissolution, notice to an attorney in a post-decree motion shall be of no effect.
4.   [Service of Post-decree Motions.]
Text
Whenever serving motions upon parties (rather than attorneys) to initiate post-decree proceedings, the motion, unless served by the sheriff, shall be mailed to the party by certified mail, return receipt requested, and the receipt filed.
5.   [Filing of Judgments and Orders.]
Text
All judgments and orders prepared by attorneys shall be filed with the clerk and unless written objection is made within six (6) days the court shall sign same.
6.   [Appeals from Administrative Bodies.]
Text
In appeals from administrative bodies, the appellant's attorney shall tender a briefing order to the court which shall allow appellant to have thirty (30) days to file its brief, appellee's brief to be filed within thirty (30) days after the date on which the appellant's brief was filed, and appellant's reply brief shall be filed within fifteen (15) days after the date on which appellee's brief was filed. The appellant's attorney shall by letter notify the clerk to submit the action to the court when all briefs have been filed or the time expired.
7.   [Shorts Prohibited.]
Text
Witnesses and parties shall not wear shorts.
8.   [Guidelines for Child Visitation.]
Text
In cases involving a dispute as to child visitation schedules, the “Guidelines For Visitation” attached hereto and made a part of these rules as Exhibit “A” shall be ordered by the court. Deviation from the guidelines will only be granted in cases of extraordinary circumstances.
9.   [Domestic Violence Protocol.]
Text
DOMESTIC VIOLENCE: Twenty-four (24) hour accessibility and Domestic Violence Protocol provisions are attached hereto and made a part of these rules a Exhibit “B”.
Exhibit “A”
Circuit Court Visitation Rules and Requirements.
Text
1.  Non-custodial parent shall exercise visitation with the child or children on alternate weekends from Friday evenings at 6:00 p.m., to Sunday evenings at 6:00 p.m., and on Thursday evenings following the weekend visit from 5:30 p.m. to 7.30 p.m.
2.  The children, and/or the custodial parent, have no duty to await the visiting parent for more than thirty (30) minutes of the visitation time. A parent more than thirty (30) minutes late shall forfeit that visitation period. The custodial parent has the right to refuse visitation if the non-custodial parent is under the influence of intoxicants or drugs.
3.  For the purpose of visitation the following six holidays shall be divided between the parents:

 (1) New Years Day (2) Martin Luther King Day (3) Easter (4) Memorial Day (5) July 4th (6) Labor Day
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In the odd-numbered years (i.e. 1999), the mother shall have the children on the odd-numbered holidays (left column), and the father shall have visitation on the even-numbered holidays (right column). In the even-numbered years (i.e. 1998), the father shall have the odd-numbered holidays and the mother the even-numbered holidays. Visitation shall be from 9:00 a.m. to 9:00 p.m., unless the child is in school that day in which case visitation shall be from 5:00 p.m. to 9:00 p.m.
4.  Each year at Christmas the custodial parent shall have the children on Christmas Day and the non-custodial parent shall have the children from 1:00 p.m. to 9:00 p.m., on Christmas Eve. The non-custodial parent also shall have the children from December 26th through December 31st, provided the children are returned to the custodial parent not less than twenty-four hours before they are to resume school.
5.  On Mother's nay and Father's Day, no matter whose turn for visitation, the children shall be with the appropriate parent on those days. Visitation shall be from 9:00 a.m. to 9:00 p.m.
6.  A four-week visitation each summer for children four years or older provided there shall be no continuous visitation of longer than two weeks at a time. For children age two to four years the non-custodial parent shall have two weeks visitation. For children between the ages of one and two there shall be one week of visitation. For a child under the age of one the non-custodial parent may have visitation for three days. Each party shall give the other party at least sixty days notice of his or her vacation schedule so that both parties have an opportunity to have the children during his or her vacation from work.
7.  A child shall celebrate his or her birthday in the home of the custodial parent, unless it falls on a visitation day. In the event the non-custodial parent does not have the child on his or her birthday, an additional, non-scheduled, visitation day shall be granted so that the non-custodial parent may give the child a birthday, if desired.
8.  In alternating years, the non-custodial parent shall have the children for up to a week of any spring break vacation from school which the children may have, provided the children are returned to the custodial parent not less than 24 hours before they are to resume school. Unless otherwise agreed, the first spring break vacation with the non-custodial parent shall be in the calendar year after the one in which the decree is granted. Should Easter fall during a spring break when the child is with the custodial parent and it is the non-custodial parent's turn to have visitation with the child for Easter vacation, then an additional, non-scheduled, visitation day shall be granted to the non-custodial parent. If there is a fall break vacation from school, the parent not having the child or children for the preceding spring break, shall have the child or children for said fall break.
9.  In the years that the non-custodial parent does not have the children for spring break, the non-custodial parent may have the children for the four day Thanksgiving holiday. Visitation shall begin at 9:00 a.m. Thursday and end at 7:30 p.m. Saturday. In the event that a child is not yet enrolled in school, the non-custodial parent shall have visitation with the child on alternating Thanksgiving holidays.
10.  The non-custodial parent is required to secure each child in a child restraint system when transporting children, as provided in KRS 189.125(2).
11.  The residence of the children is not to be removed from the State of Kentucky without first obtaining a modified visitation order from the Court.
Exhibit “B”.
Twenty-Four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol.
Text
I.  RE: TWENTY-FOUR (24) HOUR ACCESS. Pursuant to KRS 403.735(3), the Court hereby sets out its procedures for twenty-four (24) hour accessibility to emergency protective orders (EPOs)
II.  RE: DOMESTIC VIOLENCE PROTOCOL. 
 	1.  All domestic violence petitions shall be assigned a domestic violence “D” case number with the appropriate trailer number, if any, regardless of who (District Judge, Circuit Judge or Trial Commissioner) reviews the petition and orders the case filed.
 		A.  This procedure shall apply to petitions filed during the pendency of a dissolution or child custody proceeding.
 		B.  If a verified motion is filed in the dissolution or child custody proceeding, the motion must be filed on AOC 275.1, as a Petition, pursuant to KRS 403.730(2), and shall be assigned a domestic violence “D” case number with the appropriate trailer number regardless of the fact that it was filed as a motion in the Circuit Court dissolution or child custody case.
 		C.  The judge number of the judge reviewing the petition and ordering the case filed shall be entered on the case screen as the opening judge.
 		D.  LINK entry for an EPO or DVO issued by any judge or trial commissioner shall be made by the deputy clerk in district court regularly assigned this responsibility.
 	2.  Procedure for domestic violence petitions filed during regular office hours:
 		A.  At the time the case is opened the deputy clerk will check the index of circuit court cases to ascertain if a dissolution or child custody proceeding is pending.
 		 	1.  If no dissolution or child custody proceeding is pending, the clerk shall deliver the petition to the district judge, trial commissioner, or circuit judge if no district judge or trial, commissioner is available. If an EPO is issued the clerk shall file the petition as a domestic violence “D” case and schedule a domestic violence hearing in the District Court.
 		 	2.  If it is determined that a dissolution or child custody proceeding is pending in circuit court, the deputy clerk shall deliver the petition to the district judge, trial commissioner, or circuit judge, if no district or trial commissioner is available.
 		 		A.  If an EPO is issued the clerk shall file the petition as a domestic violence “D” case and schedule a domestic violence hearing in the Circuit Court for the next motion docket.
 		 		B.  The deputy clerk shall cross-reference the “D” case with the dissolution or child custody case. Additionally, if a domestic violence order is issued, upon entry, the deputy clerk shall place a copy of the EPO/DVO in the circuit court dissolution or child custody case file.
 	3.  Procedure for domestic violence petitions filed after regular business hours and weekends.
 		A.  Upon receipt by the clerk of a verified domestic violence petition taken after regular business hours (after hours and weekends), and a domestic violence hearing has already been scheduled with the district judge, the deputy clerk shall check the index of circuit court cases to ascertain if a dissolution or child proceeding is pending.
 		 	1.  If no dissolution or child custody proceeding is pending, the clerk shall filet the petition (and the protective order issued, if any) as a domestic violence “D” case in the District Court, regardless of which district judge, trial commissioner or circuit judge ordered that the petition be filed; and, calendar the by completing a scheduled event screen in SUSTAIN.
 		 	2.  If it is determined that a dissolution or child custody proceeding is pending in circuit court, the deputy clerk shall notify the district judge of the pendency of same. The district judge shall conduct the scheduled domestic violence hearing; and, at that hearing reassign the “D” case to the Circuit Judge.
 		 		a.  The district judge shall extend the emergency protective order until the matter can be heard by the Circuit Judge. If the Circuit Judge will be unable to hear the matter before the expiration of the emergency protective order's twenty eighth (28th) day, the district judge shall issue a domestic violence order (if warranted) which is effective only until the matter can be heard by the circuit judge. (The DVO should not be termed temporary as that may prevent entry into the LINK system. The DVO should be issued for a number of days certain which shall be determined by the circuit judge's next available date for a hearing on the matter. At the hearing the circuit judge shall amend the DVO, if appropriate, for an additional period of time not to exceed 36 months.)
 		B.  If no reassignment is necessary pursuant to the local protocol and a domestic violence order is issued in district court, the clerk shall cross-reference the “D” case with the dissolution or child custody case. Additionally, a copy of the domestic violence order shall be placed in the circuit court dissolution or child custody case file.
 	4.  After regular office hours, on weekends and holidays, the Circuit Court Clerk and all sworn deputies; the Sheriff and all sworn deputies; the County Attorney and all appointed office staff; the Chiefs of Police of the cities of the Judicial Circuit and all sworn officers within their departments, and any Kentucky State Police officer assigned to, or within the Counties are hereby authorized to provide domestic violence petitions to any person seeking domestic violence protection; all persons above mentioned are authorized to verify domestic violence petitions by administering a sworn oath to the petitioner and thereafter affixing their verification signatures to the petition.
 	5.  Any person mentioned above coming into possession of a verified petition shall immediately, if the defendant is not in custody, deliver or cause the petition to be delivered to the District Judge for an Emergency Protective Order, if appropriate; and in his absence, to the Trial Commissioner; and in both their absences to the Circuit Judge; and in his absence to any duly elected or appointed special District or Circuit Judge of the Commonwealth of Kentucky; all of whom may issue an emergency protective order if appropriate.
 	6.  If the defendant is in custody and confinement, the petition shall be presented in order of precedence in paragraph 2 at the beginning of the next business day.
 	7.  Prior to implementing the emergency procedure above outlined, every reasonable effort shall be made by police officers to take into custody domestic violence offenders if the offense is being committed in their presence or upon probably cause demonstrated of assault in the fourth degree.
 	8.  The Circuit Clerk, the District Judge, and in his absence, the Trial Commissioner, shall be available 24 hours a day to assist victims of domestic violence with appropriate forms and will assist with the filling out and filing of appropriate petitions and protective orders. Said assistance shall be no greater than two hours from the time of notification.
 	9.  The Circuit Clerk may delegate domestic violence protection duty to appropriate deputy clerks by assignment for a specified period of, time by posting a domestic violence duty roster. Said duty roster shall be posted to all appropriate parties by no less than one week prior to the time period covered.
 	10.  The Circuit Clerk shall have a telephone paging number or cellular telephone number and shall provide a telephone paging number or cellular telephone number for the District Judge; for the Trial Commissioner, and for the duty roster clerk; each number shall be dedicated to domestic violence protection and shall not be used for routine business of the Court.
 	11.  The Circuit Clerk shall create a domestic violence protection manual which shall include a minimum copy of this order and procedure; domestic violence telephone paging numbers or cellular telephone number with instructions on how to use the numbers; a copy of the current domestic violence duty roster; a copy of the “link” contact; instructions to the duty clerk on how and to whom to transfer all appropriate domestic violence protection documents.
 	12.  The Clerk shall provide copies of the domestic violence protection manual to: the County Attorney; all law enforcement officers in the County; Kentucky State Police “link agency”; all area spouse abuse centers; all local mental health centers; the County Hospital; Social Services; the District Judge; the Circuit Judge; the Trial Commissioner; domestic violence protection duty clerk; and the Kentucky Supreme Court. The Clerk shall also include in the domestic violence protection manual a current mailing list.
 	13.  HEARINGS: 
 		A.  The Domestic Violence session of the District Court is scheduled as follows:

 McLean District Court  Tuesdays, 1:00 p.m. Fridays, 10:00 a.m. Muhlenberg District Court  Mondays, 10:00 a.m. Tuesdays, 9:00 a.m. Wednesdays, 9:00 a.m. Thursdays, 9:00 a.m. Emergency scheduling as situation may require.
Click to view table.
 		B.  The Motion day for the Circuit Court is as follows:

 McLean Circuit Court Mondays, 8:30 a.m. Holidays excepted Muhlenberg Circuit Court Mondays, 1:30 p.m. Holidays excepted
Click to view table.
 	14.  Contempt Proceedings. 
 		1.  If the District Court has issued an EPO or DVO and no dissolution or child custody case is pending, the District Court shall hear any contempt proceeding.
 		2.  If the domestic violence case was assigned to the Circuit Court due to a pending dissolution or child custody case, and the Circuit Court issued or modified the EPO or DVO, the Circuit Court shall hear contempt proceedings if no decree has been entered in the dissolution or child custody case. However, if the contempt proceedings occur post-decree, the District Court shall hear the contempt proceedings.
 	15.  Cases In Other Jurisdictions. 
If it is discovered at any time that a dissolution or child custody proceeding is pending in another county in the Commonwealth, the case shall be transferred to the County wherever the case is pending.
 	17.[16.]  Criminal Charges. 
Pursuant to KRS 403.760, a peace officer having probable cause to believer a violation has occurred of an EPO or DVO shall arrest the respondent; and, the Commonwealth can prosecute for violation of a protective order, etc. The district court shall arraign and proceed with trial and final disposition of a defendant charged with a criminal offense for violating an EPO or DVO, even if the order was issued or was modified by the Circuit Court. Civil proceedings and criminal proceedings for the same violation of a protective order are mutually exclusive; therefore, the district judge should never dismiss a misdemeanor case arising out of violation of an EPO or DVO. If this occurs, the case, cannot be heard as civil contempt before the circuit judge since KRS 403.760(5) states that “once either proceeding has been initiated the other shall not be undertaken regardless of the outcome of the original proceeding.”
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Rule 1.  INTRODUCTION AND ADMINISTRATIVE PROCEDURE
1.01.  Preface
Text
These are the Local Rules of Family Law Practice of the Forty-fifth Judicial Circuit and Forty-fifth Judicial District of Kentucky. All prior local rules pertinent to the practice of family law-related actions are hereby amended or rescinded as reflected herein.
These rules apply to the following types of cases: adoptions; child custody, visitation and support actions (including URESA and UIFSA actions); juvenile dependency, neglect, and abuse actions; dissolutions of marriage; domestic violence actions; juvenile status and public offenses; paternity actions; and terminations of parental rights. All such actions shall be tried in strict accordance with these rules, the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Civil Procedure (as applicable), the Kentucky Rules of Criminal Procedure (as applicable), and all relevant chapters of the Kentucky Revised Statutes.
1.02.  Effective Date
Text
The effective date of these rules shall be October 31, 2013.
1.03.  Citation
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING 
Text
These rules may be cited as “Local Rules” or as “LRFLP” (Local Rules of Family Law Practice).
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
2.01.  Circuit Court Actions
Text
The following cases shall be adjudicated by the Circuit Court: dissolutions of marriage and matters ancillary thereto; child custody, visitation and support actions; terminations of parental rights and adoptions: and domestic violence actions (subject to and in accordance with the protocol set forth in Appendix A).
2.02.  Circuit Court Motion Hour Schedule and Related Matters
Text
a.  Regular Motion Hours  Except as otherwise indicated in these rules, all motions in actions before the Circuit Court shall be heard each Monday In McLean Circuit Court at 8:30 a.m., and each Monday in Muhlenberg Circuit Court at 1:30 p.m.
b.  Hearings Requiring Additional Time  Any hearings requiring in excess of 20 minutes must be scheduled by appointment. Motions to schedule such hearings shall be heard during regular motion hours.
c.  Uncontested Marriage Dissolutions  All uncontested dissolutions of marriage, to be tried before the Court in open court, shall not be so tried until the petition has been filed at least 20 days. Uncontested marriage dissolutions shall be heard each Monday at 8:30 a.m. in McLean Circuit Court and 1:00 p.m. in Muhienberg Circuit Court. No attorney for either party shall serve as a residence witness.
d.  Service of Post-decree Motions  After dissolution, notice to an attorney of a post-decree motion shall be of no effect. Whenever serving motions upon parties (rather than attorneys) to initiate post-decree proceedings, the motion, unless served by the sheriff, shall be mailed to the party by certified mail, return receipt requested, and the receipt filed.
e.  Deadlines and Requirements for Filing Motions  All motions to be heard during regular motion hours shall be in Writing and filed no later than 4:00 p.m. on the Wednesday immediately preceding the Monday on which the motions are to be heard. No motions shall be placed on the docket by telephone or electronic mail.
2.03.  District Court Actions
Text
The following cases shall be adjudicated by the District Court: juvenile dependency, neglect and abuse actions; juvenile status and public offenses; paternity and matters ancillary thereto (including child custody and support actions); and domestic violence actions (subject to and in accordance with the protocol set forth in Appendix A).
2.04.  District Court Schedule for Juvenile Cases
Rule 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS 
Rule 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY 
Text
All juvenile matters, including dependency, neglect, and abuse actions, paternity actions, and cases involving status and public offenses, shall be heard on the second and fourth Wednesday of each month at 10:00 a.m. in Muhlenberg District Court and on the second and fourth Tuesday of each month at 2:00 p.m. in McLean District Court.
Rule 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS
Text
There are currently no local rules in the 45th Judicial Circuit relating to Adoptions and Termination of Parental Rights cases. For uniform statewide rules of procedure see FCRPP 32 through 36.
Rule 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
4.01.
Rule 5.  PATERNITY 
Rule 6.  DEPENDENCY, NEGLECT, AND ABUSE 
Rule 7.  DOMESTIC RELATIONS PRACTICE 
Text
The Domestic Violence Protocol and Twenty-four Hour Access Policy is attached as “Appendix A” and incorporated herein by reference.
Rule 5.  PATERNITY
Text
There are currently no local rules in the 45th Judicial District relating to Paternity cases. For uniform statewide rules of procedure see FCRPP 14 and 15.
Rule 6.  DEPENDENCY, NEGLECT, AND ABUSE
Text
There are currently no local rules in the 45th Judicial District relating to Dependency Neglect and Abuse cases. For uniform statewide rules of procedure see FCRPP 16 through 31.
Rule 7.  DOMESTIC RELATIONS PRACTICE
7.01.  Visitation Rules and Requirements
Rule 8.  STATUS OFFENSES 
Rule 9.  MISCELLANEOUS RULES RELATING TO FAMILY PRACTICE 
Text
In all cases involving a dispute as to child visitation, the 45th Judicial Circuit Visitation Guidelines (attached as “Appendix B” and incorporated herein by reference) may be used as a basis for determining the court-ordered schedule for parties who cannot agree. The parties are encouraged to reach an agreement that will serve the needs of the family and that will be specific to their case. Because each case presents unique facts and circumstances, the final schedule as agreed by the parties or as established by the Court may or may not contain portions of the attached guidelines; however, it will not be used as a default schedule.
Rule 8.  STATUS OFFENSES
Text
There are currently no local rules in the 45th Judicial District relating to Status Offense cases. For uniform statewide rules of procedure see FCRPP 37 through 44.
Rule 9.  MISCELLANEOUS RULES RELATING TO FAMILY PRACTICE
9.01.  Courtroom Decorum and Dress Requirements
Text
During court proceedings, all attorneys, staff, and litigants shall dress in an appropriate manner respectful of the forum. At a minimum, no one shall wear shorts. Sunglasses and hats shall not be permitted unless required for medical or religious purposes.
9.02.  Deviation from These Rules
Text
When justice, equity, or necessity so require, the Circuit Court or District Court may, in its discretion, deviate from the requirements of these rules upon motion of any party or sua sponte.
Appendix A.
TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL  FORTY-FIFTH JUDICIAL CIRCUIT AND DISTRICT  MUHLENBERG AND MCLEAN COUNTIES
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the receiving judge may hear the matter.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
The McLean Circuit Court Clerk's Office
The Muhlenberg Circuit Court Clerk's Office
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
The McLean and Muhlenberg Circuit Court Clerks and all sworn deputies
The McLean and Muhlenberg County Attorneys & all appointed office staff
The Chiefs of Police of the cities of the Judicial Circuit and all sworn officers
The McLean and Muhlenberg County Sheriffs and all sworn deputies
All Kentucky State Police Officers, assigned to or within the Counties
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The District Judge or Trial Commissioner
If the District Judge or Trial Commissioner is not available, the Circuit Judge
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The District Judge.
If the District Judge is not available to the Trial Commissioner.
If the District Judge and Trial Commissioner is not available to the Circuit Judge. If none of these judges are available, to any elected or appointed District or Circuit Judge of the Commonwealth.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District  Court.
 		D.  The schedule for hearings on protective orders is as follows:

 1. The Domestic Violence session of the District Court is scheduled as follows: Mclean District Court: Tuesdays 1:00 p.m. Fridays 9:00 a.m. Muhlenberg District Court: Mondays 10:00 a.m. Tuesdays 9:00 a.m. Wednesdays 9:00 a.m. Thursdays 9:00 a.m. 2. Motion day for the Circuit Court is as follows: Mclean Circuit Court: Mondays 8:30 a.m. Muhlenberg Circuit Court: Mondays 1:30 p.m. 3. Emergency scheduling shall occur if a situation so requires.
Click to view table.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
Depending upon the county in which the Domestic Violence action is pending, file a motion with the McLean or Muhlenberg Circuit Court Clerk's Office. If the District Court has issued the EPO or DVO and no dissolution or child custody case is pending, the District Court shall hear any contempt proceeding. If the Domestic Violence case was assigned to the Circuit Court due to a pending dissolution or child custody case, and the Circuit Court issued or modified the EPO or DVO, the Circuit Court shall hear the contempt proceeding if no decree has been entered in the dissolution or child custody case. The District Court shall hear any post-decree contempt proceedings.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
Appendix B.
VISITATION GUIDELINES
Text
The following schedules are suggested as guidelines for the parents and the court In establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court In establishing a timesharing/visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest.
 	1.  Terms.  As used herein, the term “visitation” is synonymous with “timesharing” and “parenting time” and other like terms. The term “custodial parent” is synonymous with “primary residential parent” and like terms, and the term “noncustodial parent” is synonymous with “non-primary residentiai parent” and like terms.
 	2.  Visitation periods.  Except as otherwise provided herein, the non-custodial parent shall have visitation with the child as follows:
 		a.  Weekends.  The non-custodial parent shall have visitation with the child on the first, third, and fifth Friday of each month (except during the months of June and July), beginning at 6:00 p.m. on Friday and ending at 6:00 p.m. the following Sunday. During the regular school term, if a weekend period of visitation begins on a Friday when school is not in session, that weekend period of visitation shall begin at 6:00 p.m. on the Thursday immediately preceding said Friday. Likewise, during the regular school term, if a weekend period of visitation is immediately followed by a Monday when school is not in session, that period of weekend visitation shall end at 6:00 p.m. on said Monday.
 		b.  Thursdays.  Except during the months of June and July and as otherwise indicated herein, the non-custodial parent shall have visitation with the child on Thursday of each week that the non-custodial parent is not entitled to weekend visitation. On such Thursdays, visitation shall begin at 5:00 p.m. and end at 8:00 p.m.
 		c.  Christmas holidays.  In even-numbered years, the non-custodial parent shall have visitation with the child beginning at 9:00 p.m. on December 24, and ending at 6:00 p.m. on the day before the child's school resumes after the Christmas school vacation.In odd-numbered years, the non-custodial parent shall have visitation with the child beginning at 6:00 p.m. on the day the child is dismissed from school for the Christmas school vacation and ending at 9:00 p.m. on December 24. In the event December 25 falls on a Thursday in an odd-numbered year, the non-custodial parent shall not be entitled to the Thursday evening visitation period referenced in Rule 2.b., above.
 		d.  Thanksgiving holidays.  In Odd-numbered years, the non-custodial parent shall have visitation with the child beginning at 6:00 p.m. on the day the child is dismissed from school for the Thanksgiving holiday and ending at 6:00 p.m. the day before the child resumes school after the Thanksgiving holiday.In even-numbered years, the custodial parent shall be entitled to parenting time with the child on the day the child is dismissed from school for the Thanksgiving holiday and continuing until the child resumes school on Monday after the Thanksgiving holiday, contrary terms of these rules notwithstanding.
 		e.  Spring breaks and fall breaks.  In even-numbered years, the non-custodial parent shall have visitation with the child beginning at 6:00 p.m. on the day the child is dismissed from school for the school's spring and fall breaks and ending at 6:00 p.m. the day before school resumes after each of those breaks. If the school does not declare a spring break or fall break during a given even-numbered year, the noncustodial parent shall be entitled to exercise a spring and fall break during the months of March and October of that year upon 14 days advance written notice to the other parent, provided that each visitation period shall be for 7 consecutive days beginning at 6:00 p.m. on a Monday and ending at 6:00 p.m. on the following Sunday.In odd-numbered years, the custodial parent shall be entitled to parenting time with the child for 7 consecutive days during the weeks of spring and fall breaks beginning on the Monday of the break and continuing until the child returns to school the following Monday, contrary terms of these rules notwithstanding. If the school does not declare a spring break or fall break during a given odd-numbered year, the custodial parent shall be entitled to exercise a spring and fall break during the months of March and October of that year upon 14 days advance written notice to the other parent. Contrary terms of these rules notwithstanding, each visitation period shall be for 7 consecutive days beginning on a Monday and continuing until the following Monday (at which time the standard visitation schedule shall resume).
 		f.  Extended summer visitation.  The non-custodial parent shall not exercise the weekend and Thursday visitation identified above during the months of June and July. Instead, the non-custodial parent shall be entitled to exercise visitation with the child for 30 days during June and July. The non-custodial parent shall exercise these 30 days of “extended summer visitation” with the child in two separate 15 day periods. If the non-custodial parent provides written notice to the custodial parent by April 1, then the non-custodial parent may designate the two time periods within which to exercise the extended summer visitation, provided, however, that the two separate 15 day periods shall be separated with a period of at least 5 days in between them. If the noncustodial parent fails to provide written notice to the custodial parent by April 1, the noncustodial parent shall have extended summer visitation with the child from 6:00 p.m. June 15 to 6:00 p.m. June 30, and also from 6:00 p.m. July 10 to 6:00 p.m. July 25.
 		g.  Father's Day and Mother's Day.  Regardless of any rule contained herein to the contrary, the child shall spend Mother's Day with his or her mother from 9:00 a.m. to 6:00 p.m., and shall likewise spend Father's Day with his or her father from 9:00 a.m. to 6:00 p.m. In such instances and unless otherwise agreed to by the parents, the parent entitled to possession of the child pursuant to this rule shall pick up the child from the other parent's residence and return the child to that parent's residence at the conclusion of the nine hour period.
 		h.  Child's birthday.  A custodial parent or non-custodial parent who is not, pursuant to these rules, otherwise entitled to possession of the child on the child's birthday, shall have possession of the child for a three hour period on the child's birthday, beginning at 5:00 p.m. and ending at 8:00 p.m. Unless otherwise agreed to by the parents, the parent entitled to possession of the child pursuant to this rule shall pick the child up from the other parent's residence and return the child to that parent's residence at the conclusion of the three hour period.
 	3.  Children under age 5.  All rules set forth herein shall apply for children of all ages, except as modified below for children under five (5) years of age:
 		a.  Christmas holidays.  In even-numbered years, the non-custodial parent shall exercise visitation with the child beginning at 6:00 p.m. on December 20 and ending at 8:00 p.m on December 24. In the event December 25 falls on a Thursday in an even-numbered year, the non-custodial parent shall not be entitled to the Thursday evening visitation period referenced in Rule 2.b., above. In odd-numbered years, the non-custodial parent shall exercise visitation with the child beginning at 8:00 p.m. on December 24 and ending at 6:00 p.m. on December 30.
 		b.  Thanksgiving holiday.  In odd-numbered years, the non-custodial parent shall have visitation with the child beginning at 6:00 p.m. on the Wednesday immediateiy before Thanksgiving Day and ending at 6:00 p.m. the following Sunday.In even-numbered years, the custodial parent shall be entitled to parenting time with the child on Thanksgiving Day and continuing through the Thanksgiving holiday weekend, contrary terms of these rules notwithstanding.
 		c.  Spring breaks and fall breaks.  In even-numbered years, the non-custodial parent shall be entitled to exercise a four day spring break visit and a four day fall break visit with the child during the months of March and October, respectively, so long as the non-custodial parent provides to the custodial parent, 14 days in advance, written notice selling out the dates and times said visitation shall be exercised. These four day visits shall not immediately precede or follow a weekend visitation period. If the non-custodial parent fails to provide written notice as required herein the spring and fall break visitation periods shall be deemed forfeited.The term set forth in Rule 2.e., above, which entitles the custodial parent to a 7 day consecutive visitation period during spring and fall breaks in odd-numbered years, does not apply to children under five (5) years of age.
 		d.  Extended summer visitation.  The weekend and Thursday visitation periods identified above shall not apply during the months of June and July. Instead, the non-custodial parent shall be entitled to exercise “extended summer visitation” with the child for a 20 day period during June and July. This 20 day period shall be exercised in four day increments with the requirement that the child be returned to the custodial parent's residence for four intervening periods. By April 1, the non-custodial parent shall provide to the custodial parent written notice setting out dates and times said visitation shall be exercised. If the non-custodial parent fails to so notify the custodial parent, extended summer visitation shall be deemed forfeited; however, the non-custodial parent shall in that event, be entitled to exercise the aforementioned weekend and Thursday visitation periods.
 	4.  Misceilaneous.  Unless otherwise ordered by the Court or agreed to by the parents, the non-custodial parent shall pick the child up at the custodial parent's residence at the commencement of the visitation period and the custodial parent shall pick the child up at the non-custodial parent's residence at the end of the visitation period. In no event shall the child and custodial parent have a duty to await the noncustodial parent for more than 30 minutes from the appointed pick-up time. A noncustodial parent more than 30 minutes late shall forfeit that visitation period. The custodial parent has the right to refuse visitation if the non-custodial parent is under the influence of any intoxicants.
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Appendix A Twenty-Four (24) Hour Accessibility to  Emergency Protective Orders and Local Joint  Jurisdiction Domestic Violence Protocol  46th Judicial Circuit and District Breckinridge, Grayson, & Meade Counties 
Text
Pursuant  to KRS 23A.010, RCr 13.02 and SCR 1.040(3)(a), the following  rules are adopted  for practice  before  the Circuit  Courts  of the 46th Judicial  Circuit.   These  rules  may be cited by the abbreviation 46th followed by the appropriate  rule number:  Insofar as these rules conflict with any statute or rule promulgated by the legislature or Supreme Court, these rules are thereby superceded.
DrR Rule 1.  Introduction/Administrative Procedure.
1.01.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedure of the 46th  Judicial Circuit Court, Domestic Relations Commissioner Docket. These rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative 46th Judicial Circuit Domestic Relations Rules.  All previous Rules of Practice for Domestic Relations Actions adopted for the 46th Judicial Circuit are hereby rescinded.
1.02.  Effective Date.
Text
The effective date of these rules shall be the later of January 1, 2014 or thirty (30) days after Kentucky Supreme Court approval.
1.03.  Citation.
Text
These rules shall be cited as 46th DrR. 
1.04.  Domestic Relations Commissioner — Qualifications and Powers.
Text
There shall be a Part-Time Domestic Relations Commissioner for the 46th Judicial Circuit, with the qualifications as stated in FCRPP 4(2). The Commissioner shall have the powers enumerated in FCRPP 4. 
1.05.  Standing Referrals.
Text
Unless otherwise ordered by the Court, there shall be a standing referral  to the Domestic Relations Commissioner (hereinafter “DRC” of all domestic relations matters including, but not limited to, the following: 
 	A.  Uncontested and contested matters arising from actions affecting the marital relationship of parties under KRS Chapter 403;  
 	B.  Child custody, support and maintenance under KRS Chapter 403, both pendente lite and post judgment;
 	C.  Costs and attorneys' fees in those actions involving paragraphs A and   B above.
Cases are assigned to each Circuit Judge pursuant to LRC-46-S.
1.06.  Holidays.
Text
Holiday schedules may be obtained at the Breckinridge, Grayson and/or Meade Circuit Court Clerk's Offices. 
DrR Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
2.01.  Regular Motion Hour Schedule.
Text
Hearings pursuant to DrR 2 shall be by motion set for a date and time certain before the Domestic Relations Commissioner, which time and date shall be provided by the Domestic Relations Commissioner if not on a regularly scheduled motion day of the Court set pursuant to Rules of Practice 46th  Judicial Circuit LRC-46-3. The Domestic Relations Docket commences at 9:00 a.m. local prevailing time.
2.02.  Exceptions to Regular Motion Hour Schedule.
Text
 On such occasions where it may be required to cancel the Domestic Relations Commissioner's regular Motion Day docket, whether because of sickness, vacation, inclement weather, conflicts or otherwise, notice of such cancellation shall be given as promptly as possible.  Upon such cancellation, any cases docketed for hearing on the Motion Day so cancelled shall automatically be re-docketed for the next regular Motion Day in the order in which they appeared on the cancelled docket and before any subsequently docketed cases. 
2.03.  Motion Day Docket Deadline.
Text
The Clerk shall keep a Motion Docket on which the Clerk shall docket all Motions noticed on each Motion Day.  Except for good cause shown, all Motions to be heard on Motion Day must have a facsimile copy or original filed with the Clerk of the Court wherein the matter is to be heard no later than the close of business on the fifth business day preceding said Motion Day. (Grayson, the preceding Tuesday; Breckinridge, the preceding Wednesday; Meade, the preceding Thursday). This rule is not intended and does not modify the applicable procedure rules regarding Notice; instead, this rule is adopted solely for docketing purposes.  In the event any party desires to file the original document in addition to the facsimile previously filed to meet the docket deadline, (if the Court or DRC determines the original is needed for purposes of legibility, to prove an original signature or for some other reason), the filed original shall be the document which conforms exactly to the facsimile copy. 
2.04.  Domestic Relations Docket Sheet.
Text
The Clerk of each Court shall establish a separate Domestic Relations Docket Sheet which shall not be co-mingled with matters to be heard by the Court. 
2.05.  
Text
Matters to be heard on the docket of the Domestic Relations Commissioner shall state same in the Notice section of the pleading as follows:  
“Take Notice that the undersigned will appear before the Domestic Relations  Commissioner of the Court on WEEKDAY, the  _________  day of MONTH, YEAR at  the hour of  ___________________  local prevailing time, or as soon thereafter as may be heard    to make  the following  Motion.”
2.06.  
Text
Non-Motion  Day Hearing:   In addition to the initial Domestic Relations days after being served with notice of the filing of the report,  any party  may serve written objections  thereto upon the other parties.   If no objections  are filed, the report  will be submitted  to the presiding  Judge  on the fourteenth  (l4th) day after the notice of the report  was served on the parties  if the motioning  attorney  notifies  the clerk.  If objections are filed, any party may apply to the Court for confirmation of the report  by notice and motion properly filed.
DrR Rule 3.  Adoption/Termination of Parental Rights.
3.01.  
Text
All adoptions  and/or  termination  of parental  rights actions  are randomly  assigned to the two divisions  of the circuit court and are not part of the Domestic  Relations Commissioner's Docket. 
3.02.  Inspection of Adoption Records.
Text
Applications regarding  inspection  of Adoption  Records Requests shall be presented  to the judge of the circuit  court division  which adjudicated  the matter.
DrR Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
4.01.  
Text
A copy of the Twenty  Four Hour Accessibility  to Emergency  Protective  Orders and Local Joint  Jurisdiction  Domestic  Violence  Protocol  for Grayson, Breckinridge  & Meade  Counties  is attached  hereto  as Appendix  A and incorporated  by reference  as if set out in full. 
DrR Rule 5.  Domestic Relations Practice.
5.01.  Required Case Information.
Text
A Case  Data Information  sheet shall  be filed with the petition  (Form  AOC-FC-3).
5.02.  Appearances, Waivers and Agreements.
Text
A.  Any unrepresented   party who signs and acknowledges  appearance  and waiver or agreement  shall do so before a notary or deputy circuit  clerk.
B.  No entry and appearance  shall be signed  prior to the filing of the petition.
C.  All Agreements  and Agreed Orders  shall contain the correct  mailing  address for all attorneys  and parties. 
5.03.  Status Quo Orders. FCRPP  2(5).
Text
FCRPP  2(5) provides  that a Status  Quo Order may be issued at the initial  hearing. However,  in the 46th  Judicial  Circuit,  the initial court appearance  may not occur for  twenty-one  days or more after the initial  filing of an action  for Dissolution of  Marriage.  Therefore, a Motion Requesting  Entry of the AOC  237, Status  Quo Order, may be tiled with the Petition. The Motion  must state that the Respondent has ten days to file an objection  to entry of said Order.  The clerk shall  include  a copy of the Motion  for service  with the Summons and Petition. If no objection  is filed within  10 days of service of the Summons,  Petition and Motion,  the Status Quo Order will be entered  by the Court.  If a Status Quo Order  is not requested  by the Petitioner,  the Respondent  may also seek a Status Quo Order at the initial court appearance  or may file a motion  as directed  in this rule.  However,  the respondent  must  provide  notice of the motion  upon the petitioner  without  the assistance  of the clerk. 
5.04.  
Text
Hearing  shall be by motion  set for a time and date certain  before the Domestic Relations  Commissioner, which  time and date shall be provided  by the Commissioner if not  on a regularly  scheduled  motion  day of the Court. All motions  and hearings  shall be conducted  pursuant  to the requirements of statute, the Family  Court Rules  of Procedure and Practice and the Rules  of Civil Procedure.
5.05.  
Text
If an adverse party is not personally before the Court, the motion shall be served upon the adverse party in the same manner as required for service of a summons. After a party is before the Court, service shall be had as provided in the Rules of Civil Procedure. Each motion shall be verified or supported by affidavit's) of the Movant, which shall be served upon the adverse party with the motion. 
5.06.  
Text
If to be submitted  orally before the Commissioner in uncontested matters,  the parties  shall submit  a motion to submit  the action before  the Commissioner immediately  upon the expiration  of any statutory  limitation.  If to be submitted  on written  depositions,  any party may notice/motion on the DRC docket  for review and recommendation. The Commissioner  shall submit  his/her  report  to the Court within ten (10) working  days thereafter.
5.07.  
Text
In uncontested  dissolution  of marriages  or dissolution  of marriage  wherein  the parties  reach an agreement  on all issues, the following  documents  shall  be filed with  the Court:
A.  A Final Verified  Financial  Disclosure  required  by FCRPP3(3)(b)or an Affidavit  that there no changes  in circumstances  since the completion  of the AOC-238,  Preliminary  Verified  Disclosure  Statement,  if filed.
B.  A Waiver  executed  by the Respondent  acknowledging:
 	(a)  that he/she has received  the Petitioner's Final Verified  Financial Disclosure, 
 	(b)  that it is a true and accurate  statement  of the  parties' assets and liabilities,
 	(c)  that the Respondent  has not been advised by the Petitioner's attorney, and 
 	(d)  that the Respondent  had an opportunity  to seek individual  counsel,  and has either sought  separate  counselor   has declined  to do so. 
C.  The Respondent  shall sign the Waiver  in front of a notary (not an employee of the Petitioner's  counsel) or the Clerk/Deputy Clerk  at the Circuit  Court Clerk's  Office.
5.08.  
Text
Upon motion  of a party,  in contested  matters, a pre-trial conference  shall be held to establish a schedule and method  of proof to be completed  within  sixty (60) days thereafter.
5.09.  
Text
The provisions of FCRPP 4(4)(a)(b)(c)  and (d) shall apply. It shall  be the responsibility of the party filing Objections/Exceptions to notice  same for hearing before  the Judge of the Court.
5.10.  
Text
In pendente  lite matters,  if civil summons  had been served and written  notice  of a pendente lite hearing filed at least five (5) business  days prior to the hearing,  the pendente lite order may be reviewed  only upon a showing  of serious endangerment or a substantial change  of circumstances  occurring  since  the date of hearing.
5.11.  
Text
At the conclusion of any pendente  lite or final  hearing, the Domestic  Relations Commissioner  may require the parties  to file Proposed  Findings  of Fact, Conclusions of Law and Order/Judgment   within  fifteen  (15) days, at which  time the period  of time for the Commissioner to file a report, finding  or recommendation   under KRS 454.350(2)  shall begin.  The parties  shall be responsible  to file individually  or jointly  AOC Form 280 to notify the Commissioner   the matter  is ready to be taken  under submission.  All reports  and recommendations   of the Commissioner   in contested  matters  shall contain  findings of fact and conclusions  of law.  
5.12.  
Text
Restoration of Domestic  Relations  Proceedings  to the Court  Docket  subsequent  to the matter  having been stricken  therefrom  may be made without  notice,  but no matters  modifying  existing  orders or conditions  therein  shall  be heard  without appropriate  service on and notice  to all parties.  
Any Agreed  Order modifying  an existing order(s) or conditions therein  shall  be noticed  and docketed  on the ORC docket prior  to submission  to the Judge  of the Court. 
5.13.  Time-Sharing/Visitation.
Text
A.  A parent  shall be entitled  to time-sharing/visitation as ordered  by the Court, which may be ill accordance  with the Time-Sharing/Visitation Guidelines  of the 46th  Judicial  Circuit attached  hereto as Appendix  B, unless otherwise agreed  to by the parties  or ordered by the Court. These  Guidelines  shall  not be used as a default  schedule,  but shall be used as a basis for determining  time-sharing! visitation.  The Order entered  by the Court  mayor  may not include  all or some  of the provisions  contained  therein.
B.  All time-sharing/visitation previously  ordered  by this or any other  Court shall remain  in force and effect and shall remain unchanged  unless  subsequently modified  upon appropriate  notice,  motion  and hearing. 
5.14.  Contempt and Injunctive Relief Practice.
Text

5.15.  Mediation.
Text
A.  Mediation. If ordered  by the Court pursuant  to FCRPP  2(6), the parties  shall engage  in mediation  unless  the exceptions  provided  under KRS 403.036  apply. 
B.  Requirements for Mediation. The parties  shall exchange  and provide  to the mediator,  in no less than five (5) working  days prior to the mediation  conference,  the following: 
 	1.  Supplement  to financial  disclosure  statement  regarding  any material change:   
 	2.  A short statement  including  definition  of the issue to be addressed  by the mediator  and a brief narrative  statement  of any special  problems affecting  the case (e.g. closely  held corporation, medical  problems of any family member,  etc.) 
 		a.   Copies  of all documents  supporting  valuation  of assets; 
 		b.  Copies of all documents  verifying  monthly  payments  and outstanding  balances  on all debts; and
 		c.  All information  and copies of all documents  requested  by the mediator  prior to the mediation  conference. 
C.  Qualifications and Applications for Mediators. Any mediator chosen by the parties  or the Court shall have completed  a minimum of forty (40) hours  in a family mediation  training  program  and shall  have a college degree,  prior basic education and training  in the Behavioral  Sciences,  or be an attorney  licensed  to practice  in the Commonwealth of Kentucky.  The parties may select  a mediator  with equivalent  experience.
D.  Disqualification of a Mediator. Any party may move the Court to disqualify  a mediator.   Mediators  have a duty to disclose  any fact bearing on their qualifications,   including  any fact which  would be grounds  for disqualification of a judge. If the Court rules that a mediator is disqualified, an order shall be entered setting forth the name of a qualified  replacement.   Nothing  in this provision  shall limit the discretion  of a mediator  to refuse  any assignment. A mediator  may elect to decline  to act as the mediator, which  is final upon written  notification  to the parties  and the Court.
E.  Adjournment. The mediator  may suspend or terminate mediation  whenever,  in the opinion  of the mediator,  the matter  is not appropriate  for further  mediation  or at the request of either party.
F.  Counsel. The patties  shall attend the mediation  conference  and shall appear  promptly  at the time and location  for the scheduled  mediation conference.  The attorneys  of each party may attend and participate,  subject  to the defined  roles of the mediator,  and shall at all times  be permitted  to privately  communicate   with their respective clients.
G.  Compensation of Mediator. 
 	1.  The mediator shall be compensated   at the rate agreed upon  by the mediator  and the parties. The mediator's   fee may  include, but is not  limited  to:
 		a.  Mediation  sessions;
 		b.  Preparation  for sessions; 
 		c.  Travel  time;
 		d.  Postponement or cancellation of mediation  sessions  by the parties  and the circumstances   under which such charges  will normally  be assessed  or waived;  and
 		e.  Preparation  of the parties'  written mediation  agreement  if prepared  by the mediator;  and,
 	2.  Percentage Fee Schedule:  Each party shall be responsible for paying  a percentage of the fee based on their proportional share of their combined  annual  adjusted  Gross  Income.
H.  Completion of Mediation. 
 	1.  At the conclusion  of mediation,  the mediator  shall report without  comment  to the Court  the outcome  of the mediation,  (i.e. a full agreement,  partial  agreement  or mediation  terminated). A termination  or non-agreement   shall be without prejudice  to either party. 
 		a.  Handwritten or recorded  mediation  agreements  must be typed and signed  by all parties  and their counsel,  if any, within  ten (10) working days.
 	2.  The Court shall retain final authority  to accept,  modify,  or reject an agreement.
 	3.  The parties  shall have the affirmative duty to contact the court's  secretary and remand  any pending  hearings  concerning  resolved issues.
I.  Confidentiality. 
 	1.  Mediation  proceedings  shall be held in private and all communications,  verbal or written,  made in the proceedings  shall be confidential. The same  protection shall be given to communications  between  the parties  in the presence  of the mediator. The only exception  to this Rule is that the mediator  shall be responsible for reporting  abuse according  to KRS 209.030,  KRS 209A.030  and KRS  620.030.
 	2.  All conduct  and communications   made  during  a mediation  conference  shall be treated  as settlement  negotiations  and shall be governed  by K.R.E. 408.
 	3.  Mediators  shall not be subpoenaed  regarding  the disclosure  of any matter discussed  during the mediation which  is considered confidential. This privilege and immunity  resides  with the mediator  and may not be waived  by the parties. 
DrR Rule 6.  Miscellaneous Rules Relating to Domestic Relations Practice.
6.01.  Reopening Fee.
Text
Pursuant to FCRPP 14(1) a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody, visitation or shared-parenting time are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is brought in forma pauperis.
6.02.  Identification of Counsel or Party Required.
Text
Every pleading, motion and any other paper filed in the record by counselor  party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper.  A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
6.03.  Protection of Personal Identifiers.
Text
A.  Case Data Sheet (Form AOC-FC-3) must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406  and 407 by providing the personal identifying information required in those chapters.  However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by tiling one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized  court personnel,  a duly authorized  employee  or agent of the Cabinet  for Health  and Family  Services,  involved  in child support matters  attendant  to the case, or a person authorized  to view the copy by specific  orders  of the court.   As used in this section, “personal  identifier”  means a Social  Security  number  or tax-payer identification  number,  date of birth, or financial  account  number. 
B.  Pleadings,  documents,  or exhibits  tiled  in actions  deemed  confidential   by statute  need not be redacted,  and any access  to those files shall be governed  by KRS  199.570, KRS 610.340,  KRS 625.045  and KRS 625.108.
6.04.  Notice of Submission.
Text
In accordance with SCR 1.050(8), when any action stands submitted tor final adjudication, counsel or unrepresented parties shall tile an AOC Form 280 with the Judge, Circuit Court Clerk and Administrative Office of the Courts.
6.05.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant  to FCRPP  17, the presiding  Circuit  Court Clerk's  Office  shall  not release any video  in-chamber  interviews  with children  without  a specific  written  order  of the Circuit  Judge.  An individual  requesting  a judicial  order must provide  the presiding  Judge  a written  explanation   for the request  which  specifically  indicates the portion  of the video record  being requested  is an in-chamber  interview  with a child and specific  purpose  for the request.
6.06.  Requests for Confidential Video Records.
Text
The Circuit  Court Clerk's office shall not release  any copies  of confidential  video records,  except  for Paternity  actions,  without  a specific  written  order from  the presiding  Judge.  An individual requesting a judicial  order must file a written motion, with notice to all parties, including the child's Guardian Ad Litem, if any, and set forth the purpose of the request.  Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee.  Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
6.07.  Releasing Individuals in Custody.
Text
As authorized by Court Order, the front counter deputy clerks in the Circuit Clerk's Office may sign releases for individuals in custody who purge themselves of contempt or post bond. 
6.08.  Recording Devices.
Text
Parties and/or their counsel shall not bring any device capable of recording hearings into the DRC hearings and shall not record same.  Copies of the non-confidential portions of the recorded proceedings shall be made available through the circuit  court clerk's  office pursuant  to civil rules of procedure. A party and/or counsel  may file a motion  to obtain  copies of any portion of the record which  is confidential  which shall  be subject  to review  and order of the presiding judge. A notice  of this prohibition  shall be posted  on the DRC  hearing  room door as a General  Order of the Court.  Violation  of this prohibition  shall be subject  to the contempt  powers  of the Court.
6.09.  Responsibility of Counsel.
Text
A.  Counsel,  whether  appointed  or retained,  who has appeared  on behalf  of a party, will not be permitted  to withdraw  while the matter  is still pending  unless  a Motion  for withdrawal  is made based  upon good cause,  filed at least sixty (60) days prior to trial.  B
B.  For purposes  of responsibility  for the receipt of notices  and motions  in post judgment   practice,  it shall be presumed  that the representation of any party  by counsel  of record  ceases  upon the expiration  of thirty (30) days after the entry of a final, appealable  order or decree with no appeal  having been  taken.  
C.  It shall be the responsibility of counsel to file (1) a completed child support guideline worksheet pursuant to FCRPP 4(1); and (2) the Uniform Child Support Order and/or Wage Income Withholding Order AOC 152 and CS-89 in IV-D cases (if applicable) pursuant to FCRPP 9(2). 
D.  In the event a matter is remanded to the DRC by the Judge of the Court upon objections/exceptions for additional hearing(s) or recommendations, it shall be the responsibility of counsel to file a notice and motion to notify the DRC and to schedule any additional hearing(s) or to comply with the Order of the Judge of the Court. 
DrR Rule 7.  Costs.
7.01.  
Text
Pursuant to FCRPP 4(5), in each original Domestic Relations action filed with the Clerk of the Court, the Clerk shall collect the sum of $15.00 as cost collected for Domestic Relations Commissioner, being the fee payable to the Commissioner in uncontested matters.
7.02.  
Text
 Pursuant to FCRPP 4(5), the domestic relations commissioner shall receive a fee of $60 per hour, assessed at a rate of $15.00 for each quarter hour or part thereof Such fees shall be paid through the office of the circuit court clerk to the commissioner and shall be due on the 5th  working day following the conclusion of the hearing. 
A fee of $15 shall be paid upon the filing of any motion for hearing and will cover the first quarter hour or any portion thereof of the hearing on the motion.  Any fee due for hearings beyond a quarter of an hour will be due 5 working days following any hearing and will be paid by the parties as directed by the Court.  Any motion    not accompanied   by the $15 fee will not be docketed;  and, when  there is an outstanding  balance for hearings  held, additional  motions  will not be docketed until the balance  is paid in full.   In the event the motioning party remands the motion prior to the hearing by notification to the clerk and the Domestic Relations Commissioner, the fee shall be refunded. For Grayson County, the notification must be made by Noon on the Friday before the motion day. For Breckinridge County, the notification must be made by Noon on Monday before the motion day. For Meade County, the notification must be made by Noon on Tuesday before the motion day. This payment of fees does not apply to the County Attorney's Office in N-D  child support matters or parties proceeding informa pauperis.  
7.03.  
Text
In the event the Commissioner bills parties more than the $15.00 fee for a Motion Day hearing, the Domestic Relations Commissioner shall consider the financial resources of both parties and the cause for the motion. The bill shall be sent in care of the party's attorney. The fees shall be paid to the Clerk of the  Circuit in which the action is pending within five days of the hearing pursuant to FCRPP 4(5). 
7.04.  
Text
Pursuant to FCRPP 4(5), the Clerk shall remit to the Commissioner the Commissioner's fees and costs received once each month. 
Appendix A
Twenty-Four (24) Hour Accessibility to  Emergency Protective Orders and Local Joint  Jurisdiction Domestic Violence Protocol  46th Judicial Circuit and District Breckinridge, Grayson, & Meade Counties
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
 	I.  Uniform Protocol for Processing Cases
 		A.  Circuit Court Clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type. 
 		C.  Domestic Violence matters may be reassigned from the district court division to the circuit court when there is a dissolution/custody proceeding pending. 
 		D.  No jurisdiction shall adopt a blanket “no-drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01. 
 		E.  Domestic violence cases shall be reassigned or transferred to another circuit under the following circumstances:
If it is discovered at any time that a dissolution or child custody proceeding is pending in another circuit in the Commonwealth. 
Consistent with FCRPP 12, when the local domestic violence protocol requires that a case be transferred to another circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer. 
 	II.  Twenty-Four Hour Accessibility
 		A.  The following  agencies and officers are authorized  to take domestic  violence  petitions and administer  oaths to petitioner  during regular business  hours:
Circuit  Court Clerk and all sworn deputies;  County Attorney  and all appointed  staff; Chiefs of Police  and sworn officers;  Sheriff and all sworn deputies;  KSP and all assigned troopers.
 		B.  The following  agencies and officers  are authorized  to take domestic  violence  petitions and administer  oaths to petitioner  after  regular business  hours: 
Circuit  Court Clerk and all sworn deputies;  County Attorney  and all appointed  staff; Chiefs of Police  and sworn officers;  Sheriff and all sworn deputies;  KSP and all assigned troopers.
 		C.  Upon  receipt of a  petition  during  regular business  hours, the authorized agency/officer shall present  the petition to the following:
Circuit Court Clerk's  Office for the county in which the petition  is filed.
 		D.  Upon receipt  of a petition  after  regular business  hours, the authorized  agency/officer shall present  the petition  to the following:
The district judge or in his/her absence,  the Trial Commissioner, or in their absence  to the Circuit Judge or in his/her absence to any duly appointed  Special District  or Circuit  Judge  of the Commonwealth of Kentucky;  all of whom may issue an emergency  protective  order  if applicable. 
 		E.  Petitions  will be reviewed  within an hour of presentation  to a Judge or Trial Commissioner  unless  it is impossible due to the unavailability  of a Judge or Trial  Commissioner.
 		F.  The schedule for domestic violence hearings is as follows:

 Breckinridge  District  Court  Tuesday,  1:00 p.m., CST  Grayson District  Court  Thursday,  1:00 p.m., CST  Meade District  Court   Wednesday,  1:00 p.m., EST 
Click to view table.
 	III.  Contempt Proceedings
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
Circuit Court  Clerk or the County Attorney.
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
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Rule 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE
Text
1.01  These rules apply to the practice of law in the Breckinridge, Grayson and Meade District Courts, both civil and criminal practices, and are intended to supplement the Kentucky Rules of Civil Procedure (CR) and the Kentucky Rules of Criminal Procedure. (RCr), and the Kentucky Family Court Rules of Procedure and Practice (FCRPP). These rules shall be enforced in all divisions of District Court.
1.02  EFFECTIVE DATE 
All rules of practice heretofore adopted by this Court shall be repealed and the following rules shall take effect and be effective April 01, 2019 if approved by the Chief Justice under Supreme Court Rule (SCR) 1.040.
1.03  CITATION 
These rules shall be cited as the 46th Judicial District Court Practice and Procedure. (46th DCR)
1.04  DIVISIONS 
 	(A)  Division I of the 46th Judicial District shall preside in Breckinridge (Criminal, Civil, Small Claims) and Grayson counties in odd numbered months and in Breckinridge (Juvenile and Probate) and Meade Counties in even numbered months.
 	(B)  Division II of the 46th Judicial District shall preside in Breckinridge (Juvenile and Probate) Meade Counties in odd numbered months and in Breckinridge (Criminal, Civil, Small Claims) and Grayson counties in even numbered months.
1.05  HOLIDAYS 
The 46th Judicial District shall follow the Kentucky Court of Justice holiday schedule.
1.06  CHIEF JUDGE 
Pursuant to SCR 1.040(2), the judges shall, by agreement, designate one (1) among themselves to serve as Chief Administrative Judge.
1.07  MODIFICATION OF RULES 
The Chief Administrative Judge of the 46th Judicial District may for good cause and/or in the interest of justice, at any time and without notice, modify or suspend any or all of these rules which modification or suspension shall have immediate effect, subject to approval by the Kentucky Supreme Court when required.
Unless otherwise provided, any amendment, deletions from, additions or modifications to these rules shall take effect thirty (30) days after the adoption thereof and the Kentucky Supreme Court's approval of same.
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
Text
2.01  SESSIONS OF COURT 
 	A.  The District Court will convene in Breckinridge County on each Monday and Tuesday. The Court docket times (CT) in Breckinridge County on the regularly scheduled Court days are:

 Monday 9:00 a.m. Probate; Juvenile court; Tuesday 9:00 a.m. Criminal; (arraignments, pre-trials) 10:30 a.m. Preliminary hearings; 1:00 p.m. Domestic violence, child support/paternity matters, civil, small claims, forcible detainers, bench trials, and suppression hearings
Click to view table.
 	B.  The District Court will convene in Grayson County on Wednesday and Thursday of each week. The Court docket times (CT) in Grayson County on the regularly scheduled Court days are:

 Wednesday 8:30 a.m. Pre-trial conferences; 9:00 a.m. Criminal; (arraignments) 11:00 a.m. Probate, forcible detainers and civil; 1 00 p.m. Domestic violence, child support/paternity, preliminary hearings, bench trials and suppression hearings Thursday 9:00 a.m. Juvenile Court; 1:00 p.m. Smalls Claims and Probate
Click to view table.
 	C.  The District Court will convene in Meade County on each Tuesday and Wednesday. The Court docket times (ET) in Meade County on the regularly scheduled Court days are:

 Tuesday 9:00 a.m. Juvenile court 11:00 a.m. Child support/paternity; 1:00 p.m. Small claims, Probate, forcible detainers, civil Wednesday 9:00 a.m. Criminal (arraignments, pre-trials) 1:00 p.m. Domestic violence, preliminary hearings, suppression hearings and bench trials
Click to view table.
2.02  Jury trials shall commence at 9:00 a.m., local prevailing time, unless otherwise set within these rules or by Court order. Counsel shall be present by 8:30 a.m., local prevailing time on the first day of any jury trial.
2.03  EXCEPTION FOR REGULAR MOTION HOUR SCHEDULE 
Exceptions to the regular motion hour schedule shall be at the discretion of the sitting District Judge.
2.04  DOCKET DEADLINE 
Except for good cause shown, all motions to be heard on regularly scheduled court days must be filed with the Clerk of the Court where the matter is to be heard no later than close of business on the 3rd business day preceding said court day. (Grayson-preceding Friday; Breckinridge-preceding Thursday; Meade-preceding Thursday). This rule is not intended and does not modify the applicable procedural rules regarding notice; this rule is adopted solely for docketing purposes. IF THE MOTION IS NOT FILED BY THE ALLOTTED TIME, IT WILL BE RESCHEDULED FOR THE FOLLOWING WEEK.
Rule 3.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
Text
3.01  Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol 
The Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 46th Judicial District is located in Appendix A to these local rules and incorporated as if set out fully herein.
Rule 4.  PATERNITY
Text
4.01  See FCRPP 13.
Rule 5.  DEPENDENCY, ABUSE & NEGLECT
Text
5.01  See FCRPP I 5-30.
Rule 6.  STATUS OFFENSE
Text
There are no local rules related to Status Offense.
Rule 7.  MISCELLANEOUS RULES RELATING TO JUVENILE COURT
Text
7.01  Identification of Counsel or Party Required 
Every pleading, motion and any other paper filed in the record by counsel or party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
7.02  Protection of Personal Identifiers 
 	A.  In addition, all pleadings must comply with the requirements of KRS Chapters 205,403,405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with Cr 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
 	B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by JFPR 506 and by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
Rule 8.  CIVIL/CRIMINAL PRACTICE RULE
Text
8.01  Any party, except one permitted to proceed in forma pauperis, who desires the appointment of a Warning Order Attorney or Military Warning Order Attorney shall deposit with the Clerk of the Court, at the time the request is made, the sum of ONE HUNDRED TWENTY-FIVE ($125.00) DOLLARS as an advanced Warning Order/Military Warning Order Fee. Said fee shall include the cost of postage anticipated to be incurred by the Warning Order/Military Warning Order Attorney. In the event of extraordinary postage expense or public advertisement costs in excess of $25.00, the Warning Order/Military Warning Order Attorney may file notice and application for additional costs.
8.02  A.  Counsel, whether appointed or retained, who has appeared on behalf of a party, will not be permitted to withdraw while the matter is still pending unless a motion for withdrawal is made based upon good cause, [Ligature fi]led at least thirty (30) days prior to trial.
 	B.  For purposes of responsibility for the receipt of notices and motions in post judgment practice, it shall be presumed that the representation of any party by counsel of record ceases upon the expiration of thirty (30) days after the entry of a final, appealable order or decree with no appeal having been taken.
Addendum A.
Class D Felony Pretrial Diversion Protocol  for the 46th Judicial Circuit  Consisting of Breckinridge, Grayson & Meade Counties
Text
INTRODUCTION
During the 1998 legislative session, the legislature extensively modified the Kentucky Penal Code with respect to the incarceration of public offenders. An apparent goal of the legislature was to provide for the extended incarceration of those offenders who constituted a threat to society. The legislature also directed that programs be established throughout Kentucky which would be rehabilitative in nature, by offering an offender incentives to conform to the law in the future. Pursuant to that enabling legislation, the Courts across Kentucky have been directed by the Kentucky Supreme Court to establish a pre-trial diversion program, more appropriately referenced as a pre-incarceration diversion program.
Text
I.  DEFINITION. 
Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, for a period of time not to exceed five (5) years or the time necessary to complete restitution, subject to certain conditions established by the Court.
II.  PERSONS ELIGIBLE. 
 	(A)  Any person charged with the Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion It is envisioned that pre-trial diversion in the 46th Judicial District will be limited to non-violent offenders whose offense was against the peace and dignity of the Commonwealth as opposed to an offense against an individual victim. In addition to the victimless crimes, it is contemplated that diversion will be available as a tool which the Commonwealth may use in its child support collection efforts.
 	(B)  The person charged with a felony and seeking pre-trial diversion must enter a plea of guilty as a condition precedent to being accepted in the pre-trial diversion program.
 	(C)  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	(D)  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8) and KRS 189A.120(2), shall be ineligible for this program.
 	(E)  No person shall be eligible for this program more than once in any five (5) year period.
III.  PROCEDURE. 
 	(A)  After indictment in circuit court, and no later than forty-five (45) days prior to the scheduled trial, a person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of a pretrial diversion order.
 	(B)  In applying for pretrial diversion, counsel for the defendant must state, and the defendant must agree on the record, that in the event diversion is granted, any right to a speedy trial or final disposition of the charge against him/her is waived.
 	(C)  The Commonwealth shall make a written recommendation to the Court in response to each application. (KRS 533.250(2)).
 	(D)  Before making a recommendation to the Court, the Commonwealth shall:
 		(1)  Have a criminal record check made by telephoning the Administrative Office of the Courts, Pretrial Service Division, at 1-800-928-6381, or faxing the: request to (502) 573-1669. The request shall not be sent to the local Pretrial Services Officer.
 		(2)  Interview and seek input from the victim and/or the victim's family and advise them of the time, date and place the motion will be heard by the Court;
 		(3)  When diversion is recommended, Commonwealth must make a written report to the Court as to the recommended conditions for the pretrial diversion as well as the appropriate sentence to be imposed if the diversion  agreement is unsuccessful. (KRS 533.252(3)).
 		(4)  Pre-trial diversion is deemed to be a prosecutorial function and the Commonwealth Attorney's recommendation in favor of pre-trial diversion shall be given great deference, but is not binding upon the Court. Notwithstanding, pre-trial diversion shall not be granted by the court in absence of a favorable recommendation by the Commonwealth's Attorney In the event that pre-trial diversion is not granted, for whatever reason, then the matter shall proceed thereafter as though pre-trial diversion did not exist. 
 		(5)  The movant shall use AOC Form 347 or a form of approved by this Court which shall be styled, “Motion for Pre-trial Diversion of a Class ‘D’ Felony”. The above form shall include or be accompanied by the  Commonwealth's Attorney's recommendation and shall be signed by the Defendant, Defense Attorney and the Commonwealth's Attorney. As with all other motions, the same shall be filed with the Circuit Court Clerk.
IV.  ORDER OF PRETRIAL DIVERSION. 
 	(A)  The Court may, in its discretion and upon a favorable recommendation by the Commonwealth's Attorney, order pretrial diversion for eligible Defendants upon terms and conditions it deems appropriate. AOC Form 345, styled “Order Granting Pretrial Diversion of a Class D Felony”, was designed for this purpose.
 	(B)  The Order of Diversion shall:
 		(1)  Establish the duration of the sentence being deferred, which shall be of no greater duration than the maximum duration imposed by the legislature for the offense to which the defendant plead guilty in reliance upon the deferral agreement.  
 		(2)  State the duration of the diversion, which shall not exceed the greater of five years or the time necessary to complete restitution. 
 		(3)  Require the defendant to pay restitution to the victim (which may be an entity other than a natural person) in full, if applicable. 
 		(4)  Set forth the terms and conditions of the diversion. The Court may require supervision by the Corrections Cabinet, Division of Probation and Parole and shall determine the intensity of that supervision. The Court may order supervision fees, in its discretion, but not to exceed the maximum amount permitted by law.
 		(5)  Require the defendant to obey all rules and regulations imposed by the Division of Probation and Parole. 
 		(6)  Require that the defendant commit no other offense.
 		(7)  Require that the defendant not possess or be in control of a firearm or other deadly weapon (as defined by KRS 500.080(4), which may further include black powder arms and/or instruments capable of propelling a projectile by compressed air or kinetic energy (long bow, cross bow or compound bow).
 		(8)  Require that the defendant agree to random drug and alcohol test as ordered by the court or the defendant's supervising authority or by any law enforcement officer.
 		(9)  Require the defendant to give up the protections afforded to him by the Constitution of the United States with respect to searches, seizures and self-incrimination.
 		(10)  Order any other reasonable condition   which in the court's discretion will be in the long term best interest of the defendant and/or the community, so long as that condition is not contrary to existing law or public policy. 
 	(C)  The Order of Diversion may include:
 		(1)  A provision requiring the defendant to serve a reasonable period of time in the custody of the jailer of the county in which the offense was committed. The jail time, if required, would be served prior to the commencement of the diversion period. The court may further require a defendant to reimburse the applicable county for any incarceration expense, including medical which may have been incurred by that county. The standard reimbursement rate shall be the rate paid by the State of Kentucky to local jails for holding state prisoners. The Court may deviate from this rate under extraordinary circumstances which shall be set forth in a specific finding of facts. 
 		(2)  A provision requiring a one time contribution of not more than the  maximum amount permitted under KRS 533.030(5) to a local DARE program, or its equivalent, payable through the Commonwealth Attorney's Office. 
 		(3)  A provision requiring curfews as the court deems appropriate.  
 		(4)  A provision requiring the defendant to perform community service as recommended by the Commonwealth's Attorney. Any such recommendation shall set forth the service to be performed, the manner in which the defendant's performance will be supervised and reported to the Court.
V.  VOIDING A DIVERSION ORDER. 
 	(A)  If it is brought to the Commonwealth's Attorney's attention, that the defendant may have violated the terms and conditions of his diversion agreement, the Commonwealth's Attorney shall in his/her discretion move the Court for an order voiding the diversion. After an evidentiary hearing, with notice to the defendant, the Court may void a person's participation in pretrial diversion upon a showing of failure to comply with the conditions of diversion or a failure to make satisfactory progress. AOC Form 346, styled, Order Voiding Pretrial Diversion of a Class D Felony, was designed for this purpose. 
 	(B)  If an order of pretrial diversion is voided, the defendant shall be sentenced according to the sentence delineated in the original diversion order, based upon his or her prior plea of guilt. 
 	(C)  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing applies to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding and therefore the Rules of Evidence are inapplicable to such hearings.
VI.  COMPLETION OF DIVERSION PROGRAM. 
If the defendant successfully completes the provisions of the pretrial diversion agreement, then upon motion, with notice to the Commonwealth, and upon payment of any appropriate fee or charge, except for good cause shown, his plea of guilty shall be vacated and expunged from the record, and shall not inculpate the Defendant for any purpose to the extent permitted by law.
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DrR Form 2  
DrR Form 3 VISITATION GUIDELINE 
Text
These rules maybe cited by the abbreviation 46thDrR followed by the appropriate rule number.
DrR 1.  Domestic Relations Commissioner — Qualifications and Powers.
Text
There shall be a Part-Time Domestic Relations Commissioner for the 46th Judicial Circuit, with the qualifications as stated in CR 53.03(2).
The Commissioner shall have the powers enumerated in CR 53.04.
DrR 2.  Standing Referrals.
Text
Unless otherwise ordered by the Court, there shall be a standing referral to the Domestic Relations Commissioner (hereinafter “DRC”) of all domestic relations matters including, but not limited to, the following: 
 	A.  Uncontested find contested matters arising from actions affecting the marital relationship of parties under KRS Chapter 403; 
 	B.  Child custody, support and maintenance under KRS Chapter 403, both pendente lite and post judgment;
 	C.  Costs and attorneys' fees in those actions involving paragraphs one and two.
DrR 3.  Hearings.
Text
3.01  Hearings pursuant to DrR 2 shall be by motion set for a time and date certain before the Domestic Relations Commissioner which time and date shall be provided by the Commissioner, if not on a regularly scheduled motion day of the Court. All motions and hearings shall be conducted pursuant to the requirements of statute and the Rules of Civil Procedure. 
3.02  If an adverse party is not personally before the Court, the motion shall be served upon the adverse party in the same manner as required for service of a summons. After a party is before the Court, service shall be had as provided in the Rules of Civil Procedure. Each motion shall be verified or supported by affidavit(s) of the Movant, which shall be served upon the adverse party with the motion. 
3.03  If to be submitted orally before the commissioner in uncontested matters, the parties shall submit a motion to submit the action before the commissioner immediately upon the expiration of any statutory limitation. If to be submitted on written depositions, any party may submit for review and recommendation. The commissioner shall submit his/her report to the Court within seven (7) working days thereafter.
3.04  Upon motion of a party, in contested matters, a pre-trial conference shall be held to establish a schedule and method of proof to be completed within sixty (60) days thereafter. 
3.05  In pendente lite matters, the DRC's recommended order and case file shall be delivered to the Judge of the Court within five (5) days of the hearing. Unless otherwise ordered, the recommended order shall be immediately signed by the Judge and entered by the Clerk on or before the close of the fifth business day after, it has been so delivered. 
3.06  In pendente lite matters, if civil summons had been served and written notice of a pendente lite hearing filed at least five (5) days prior to the hearing, the pendente lite order may be reviewed only upon a showing of serious endangerment or a substantial change of circumstances occurring since the date of hearing. 
3.07  All reports and recommendations in contested matters shall contain findings of fact and conclusions of law. 
DrR 4.  Domestic Relations Motion Days.
Text
4.01  Domestic Relations Motions shall be set and heard during regular motion days as set by the Court for hearing other civil actions. 
4.02  The Clerk of each Court shall establish a separate Domestic Relations Docket Sheet, which shall not be co-mingled with matters to be heard by the Court. The Clerk will not assign any motion to a docket unless the motion and notice shall have been filed in the clerk's office at least five (5) working days prior to the date set for hearing.
DrR 5.  Contempt Practice.
Text
In any proceeding for contempt in a Domestic Relations matter in which there are issues of fact to be resolved, the matter shall be referred to the Domestic Relations Commissioner for the taking of proof and findings of fact. Should the facts support a finding by the commissioner that the non-moving party is in contempt of Court, that party shall be required to appear before the Judge of the Circuit Court at the next regularly scheduled motion day to show cause why he/she should not be held in contempt of Court. The contempt hearing shall be a de novo hearing.
DrR 6.  Contested Matters.
Text
6.01  In any action for dissolution of marriage, if any pleadings refer to the existence of marital property or debt incurred during the marriage, the party tendering the pleadings (“initial moving party”) shall prepare and file a Verified Financial Disclosure (“VFD”) statement in the form and fashion as set forth in DrR Form 1, which is attached to these rules. The initial moving party's VFD shall be required to be filed within forty-five (45) days of filing of the pleading initiating legal process (i.e. Petition for Dissolution, etc.). The responding party, upon whom the initial moving party's pleadings are served, shall be required to file a VFD within thirty (30) days of service of civil summons or filing of the Petitioner's VFD, whichever is later. Upon failure of a party to timely file the required VFD, the DRC may continue the final hearing until the VFD is properly filed or the DRC may proceed with the hearing and accept the information in the complying party's VFD in the DRC's Recommendation/Report to the Court. 
6.02  In any action wherein the support and maintenance of children or spousal maintenance is in issue, each party shall file with his/her original pleading or first responsive pleading a copy of his/her copies of the Federal 1040 Income Tax return, including the schedules thereto appended for the immediate past three (3) years, together with W-2s and any 1099s received for those years; wage statements from his/her employer for the immediate prior eight (8) weeks; and/or documented evidence of his/her earnings for the immediate prior three (3) months. 
6.03  If any action wherein child support is in issue, the parties shall each file with their motion for child support or any responsive pleading a Child Support Worksheet in conformity with KRS 403.211, 403.212, and 403.213 in the Form attached to these rules as DrR Form 2. 
6.04  In any action wherein the permanent custody of children is in issue, each party shall (not less than thirty (30) days prior to the day set for hearing) provide the other party with a list of the names and addresses of each and every person, other than a party or a child of the parties, expected to be called as a witness. Depositions of any named witnesses should be scheduled and conducted prior to the date set for final hearing. 
6.05  In any action wherein visitation of children is in issue, if the parties cannot agree upon the periods and conditions of visitation of child(ren) more than three (3) years of age, the commissioner may recommend a standard visitation schedule as set forth in DrR Form 3, attached to these rules. However, the DRC shall recommend visitation based upon the best interest of the child(ren) under the particular facts of each case.
DrR 7.  Notices.
Text
No motion, other than emergency ex parte motions, shall be heard by the court unless the adverse party has been served with notice of the bringing of the motion at least five (5) working days prior to the date set for the hearing.
DrR 8.  Responsibility of Counsel.
Text
For purposes of responsibility for the receipt of notices and motions in post judgment practice, it shall be presumed that the representation of any party by counsel of record ceases upon the expiration of thirty (30) days after the entry of a final, appealable order or decree with no appeal having been taken.
DrR 9.  Costs.
Text
9.01  In each original Domestic Relations action filed with the Clerk of the Court, the Clerk shall collect the sum of $15.00 as cost collected for Domestic Relations Commissioner, being the fee payable to he commissioner in uncontested matters.
9.02  For each hearing after the initial hearing scheduled on a regular Motion Day, the motioning party shall pay in advance the sum of $15.00 with the Clerk of the Court as costs collected for Domestic Relations Commissioner. The fee shall be payable to the Commissioner pursuant to DrR 9.04,
In the event the motioning party remands the motion prior to the hearing by notification to the clerk and the Domestic Relations Commissioner, the fee shall be refunded. For Grayson County, the notification must be made by Noon on the Friday before the motion day. For Breckinridge County, the notification must before Noon on Monday before the motion day. For Meade County, the notification must be made by Noon on Tuesday before the motion day. 
This payment of fees does not apply to the County Attorney's Office in IVD child support matters or parties proceeding in forma pauperis. 
This rule does not preclude the Domestic Relations Commissioner from billing either party additional fees if appropriate.
9.03  In the event the Commissioner bills parties more than the $15.00 fee for a Motion Day hearing, the Domestic Relations Commissioner shall consider the financial resources of both parties and the cause for the motion. The bill shall be sent in care of the party's attorney. The fees shall be paid to the Clerk of the Circuit in which the action is pending within ten days of the hearing.
9.04  The Clerk shall remit to the Commissioner the Commissioner's fees and costs received once each month.

DrR Form 1
Text

 COMMONWEALTH OF KENTUCKY 46 TH  JUDICIAL DISTRICT  CIRCUIT COURT DIVISION  CIVIL ACTION NO.: PETITIONER VS. VERIFIED FINANCIAL DISCLOSURE STATEMENT RESPONDENT ****************************
Click to view table.I. IDENTIFYING INFORMATION OF BOTH PARTIES
 Petitioner Respondent  Name and Address Name and Address Age/Date of Birth  Age/Date of Birth 
Click to view table.II. INCOME AND EMPLOYMENT INFORMATION OF BOTH PARTIES
 Petitioner Respondent  Employer Name   Employer Name  Gross Monthly Income Gross Monthly Income Other Income Other Income
Click to view table.III. MARRIAGE INFORMATION
 A. Date and Place of Marriage (County & State)  B. Date of Separation
Click to view table.IV. CHILDREN'S INFORMATION
 A. Minor Children Born to Parties: 1. Name, DOB, Age  2. Name, DOB, Age  3. Name, DOB, Age  4. Name, DOB, Age  B. Monthly Child Care/daycare expenses Cost Paid By  C. Health Insurance for Children Cost Paid By  D. Either party court-ordered to pay child support for a child born before the children born of this marriage? Paying Party Amount Number of Children 
Click to view table.V. SUMMARY OF ASSETS AND DEBTS (for each asset, list type of asset, amount owed and equity)
 A. REAL ESTATE Are you making a non-marital claim? If yes, you must comply with Section VIII(D)(10) 1. Property Address Map ID  FMV Debt Equity  2. Property Address Map ID  FMV Debt Equity  3. Property Address Map ID  FMV Debt Equity  Total Real Estate Equity B. VEHICLES   (Automobiles, Motorcycles, Boats, Trucks, etc.) Are you making a non-marital claim? If yes, you must comply with Section VIII(D)(10)). 1. Year, Make and Model  NADA value Amount owed Equity  2.  Year, Make and Model  NADA value Amount owed Equity  3. Year, Make and Model  NADA value Amount owed Equity  C. BANK ACCOUNTS  (checking, savings, cd's, money market, etc.)  Are you making a non-marital claim? If yes, you must comply with Section VIII(D)(10)) Institution          Type Balance 1.    2.    3.    TOTAL     D. STOCKS   Are you making a non-marital claim? If yes, you must comply with Section VIII(D)(10)) Company Name     Date of Valuation Value 1.   2.   3.   TOTAL    E. RETIREMENT ACCOUNTS  (IRA, KEOGH, Pensions, 401(K))  Are you making a non-marital claim? If yes, you must comply with Section VIII(D)(10)) Plan name, contributory or non-contributory, vested or non-vested, and balance 1. 2. F. LIFE INSURANCE   Are you making a non-marital claim? If yes, you must comply with Section VIII(D)(10)) Company Name          Type Cash Surrender Value 1.    2.    3.    TOTAL CASH SURRENDER VALUE G. BUSINESS INTERESTS   Are you making a non-marital claim? If yes, you must comply with Section VIII(D)(10)) Company name, sole proprietorship, partnership or corporation and value Company Name       Type Value 1.     2.     3.     TOTAL VALUE    H. HOUSEHOLD GOODS  Are you making a non-marital claim? If yes, you must comply with Section VIII(D)(10)) Agreed Division?   Yes, Proposed Division Attached  No I. OTHER ASSETS  Are you making a non-marital claim? If yes, you must comply with Section VIII(D)(10)) Description, Fair Market Value, Amount Owed, and Equity 1.      2.      3.      TOTAL VALUE   
Click to view table.VI.  OTHER DEBTS NOT PREVIOUSLY LISTED
   Name of Creditor Balanced Owed 1.  2.  3.  4.  5.  TOTAL
Click to view table.VII.  MONTHLY LIVING EXPENSES SCHEDULE
   A. Common Expenses for Family B. Personal Expenses Food/Groceries Barber, Beauty Church & Charity Prescriptions, Meds Housing Clothing Cable Cosmetics/hygiene Garbage Collection Dry Cleaning Gas &/or Electric Entertainment Homeowner's Ins. Internet Maid Service Life Insurance Mortgage/Rent Newspapers Property Maintenance Magazines & Books Telephone Social Clubs Vet/Supplies Uniforms Yard expense/maint. Insurance Water/sewage Eyeglasses, hearing Medical: Cellular phone  Dentist Other:  Doctor   Transportation    Gas & Oil   Liability Insurance   License/taxes/tag Payment/loan Repairs/maint. Cellular phone Other:         Subtotal Subtotal Grand Total Monthly Living Expenses
Click to view table.VIII.  REQUIRED ATTACHMENTS
 To complete this section, you must attach all the following documents and/or provide the requested information on a separate sheet and attach to this form. In the spaces provided, mark as follows: “A”  = to indicate that requested document/information is attached. “U”  = to indicate that requested document/information is unavailable.    (Provide explanation on a separate page) “N/A”  = if not applicable. A. PERSONAL INFORMATION OF BOTH PARTIES B. INCOME AND EMPLOYMENT OF BOTH PARTIES 1. Three (3) most recent paycheck stubs 2. Federal Income Tax Return for the last year filed 3. State Income Tax Return for the last year filed 4. Documentation of all other income for the past 48 months, including source of income and amount of income received year-to-date. C. CHILDREN 1. Verification of work-related child care expenses 2. Verification of cost of health/dental insurance for children's portion (e.g. difference between cost of single and family plan) D. ASSETS SCHEDULES 1. Most recent statement of each bank account 2. Most recent brokerage statements or documentation of purchase and/or value of each investment. 3. Explanation of source of cash holdings, location and amount of cash 4. For each piece of real estate, copy of deed, documentation of all indebtedness (i.e. mortgage, home equity loan, liens, etc.) including unpaid balance and payoff (with date of payoff amount obtained) for each debt, and current tax assessment. 5. Declaration page of life insurance policies and documentation of cash surrender values 6. Documentation of benefits accrued in pension, profit-sharing, 401(k) or other retirement plans, including most recent statements of each such plan and the name, address, and phone number of plan administrator 7. For each vehicle, provide amount of payoff of any indebtedness (including date payoff amount obtained) and a copy of title. 8. For each business interest, list name of business, extent of interest or title in business (i.e. owner, shareholder, partner, etc.), provide a copy of last income tax return filed by business and documentation of income earned (or portion received) through business during the last twenty-four (24) months 9. Provide a list describing any other assets you have an interest in, including any documentation as to the value of the non-marital interest, date asset was acquired, and source of non-marital interest (trace and document non-marital funds used to acquire each asset) 10. NON-MARITAL INTEREST.  For each asset in which you claim a non-marital interest, provide the basis and approximate value of non-marital claim. Documentation tracing any non-marital asset shall be produced if available, and if not currently available, shall be produced when available, or as specified by separate court order. E. DEBT SCHEDULE 1. For each debt, provide the last statement or documentation of unpaid balance, or explain why documentation is not available 2. For each debt designated as “non-marital,” list the party you think should assume responsibility for said debt and why F. MONTHLY LIVING EXPENSES SCHEDULE G. OTHER — provide pertinent information VERIFICATION I  , declare under penalty of perjury that the above information contained herein, including the information provided on any schedules and attachments, is true and accurate to the best of my knowledge, information and belief. Further, I acknowledge that I have read the attached instruction sheet and have followed the instructions to the best of my ability. PETITIONER/RESPONDENT COMMONWEALTH OF KENTUCKY ) ) sct. COUNTY OF  ) Subscribed and sworn to before me, by  , on this day of  ,  . Notary Public,  KY State at Large  My Commission Expires: CERTIFICATE OF SERVICE I hereby certify that a true and correct copy of the foregoing was this day of  ,  , delivered by first class mail, postage prepaid to:  Attorney Address Telephone number with area code
Click to view form.
DrR Form 2

Text

Click to view 
DrR Form 3
VISITATION GUIDELINE
Text
FOR CHILDREN. WHO HAVE ATTAINED THREE (3) YEARS OF AGE 
 	1.  The first (1st) and third (3rd) weekend of each month. The first weekend is deemed to be the first weekend of each month which includes a Saturday. 
The non-custodian parent shall have visitation commencing at 6:00 p.m. Friday and extending through 6:00 p.m. Sunday local prevailing time. 
 	2.  Wednesday of Each Week — The non-custodian parent shall have visitation on Wednesday of each and every week from 5:30 p.m. through 8:30 p.m. of that same evening. 
 	3.  Summer Visitation — The non-custodian parent shall have a total of 4 weeks (not less than 3) summer visitation, Summer visitation shall consist of two separate sessions, which shall be separated by not less than two (2) week. The first visitation period shall commence on the second Friday subsequent to the last day of school at 6:00 p.m., and shall terminate fifteen (15) days later on Saturday at 6:00 p.m. The second visitation period shall commence on the date and time determined by the Domestic Relations Commissioner but shall be for a period of not less than seven (7) days. 
 	4.  Christmas Visitation — For the year in which the Decree of Dissolution is entered, and each alternate year thereafter, the Christmas visitation shall begin at 8 a.m. the day following the last of school immediately prior to the Christmas vacation and shall extend through Christmas Eve at 8 p.m. 
The second year, and each alternate year thereafter, visitation shall begin at 8 p.m. Christmas eve and shall extend through noon on New Years Day. 
 	5.  Special Occasions — Regardless of any apparent conflict herein, the father shall have the children on his birthday and on Father's Day. The mother shall have the children on her birthday and on Mother's Day. These visitation periods shall be from 8 a.m. to 8 p.m. 
 	6.  Holidays — Holidays shall be deemed to be: Easter, Memorial Day, Independence Day (July 4th), Labor Day and Thanksgiving. 
The father shall have the children with him on Easter, Independence Day and Thanksgiving on each even numbered (2008, 2010, 2012, etc.) years, and the mother shall have the children for these same holidays on odd numbered (2007, 2009, 2011, etc.) years. 
The father shall have the children with him on Memorial Day and Labor Day on odd numbered (2007, 2009, 2011, etc.) years, and the mother shall have the children for these same holidays on even (2008, 2010, 2012, etc.) numbered years.
Addendum C.
Twenty Four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol  Grayson, Breckinridge & Meade Counties
Text
I.  RE: TWENTY-FOUR (24) HOUR ACCESS 
Pursuant to KRS 403.735(3), the Court hereby sets out its procedures for twenty-four (24) hour accessibility to emergency protective orders (EPOs).
II.  RE: DOMESTIC VIOLENCE PROTOCOL 
 	1.  All domestic violence petitions shall be assigned a domestic violence “D” case number with the appropriate trailer number, if any, regardless of who (District Judge, Circuit Judge, or Trial Commissioner) reviews the petition and orders the case filed. 
 		A.  The procedure shall apply to petitions filed during the pendency of a dissolution or child custody proceeding. 
 		B.  If a verified motion is filed in the dissolution or child custody proceeding, the motion must be filed on AOC 275.1, as a Petition, pursuant to KRS 403.730(2), aid shall be assigned a domestic violence “D” case number with the appropriate trailer number regardless of the fact that it was filed as a motion in the Circuit Court dissolution or child custody case. 
 		C.  The judge number of the judge reviewing the petition and ordering the case filed shall be entered on the case screen as the opening judge.
 		D.  LINK entry for an EPO or DVO issued by any judge or trial commissioner shall be made by the deputy clerk in district court regularly assigned this responsibility. 
 	2.  Procedure For Domestic Violence Petitions Filed During Regular Office Hours:
 		A.  At the time the case is opened, the deputy clerk will check the index of circuit court cases to ascertain if a dissolution or child custody proceeding is pending. 
 		 	1.  If no dissolution or child custody proceeding is pending, the Clerk shall deliver the petition to the District Judge, Trial Commissioner, or Circuit Judge if no District Judge or Trial Commissioner is available. If an EPO is issued, the clerk shall file the petition as a domestic violence “D” case and schedule a domestic violence hearing in the District Court.
 		 	2.  If it is determined that a dissolution or child custody proceeding is pending in Circuit Court, the deputy clerk shall deliver the petition to the District Judge, Trial Commissioner, or Circuit Judge, if no District Judge or Trial Commissioner is available.
 		B.  If an EPO is issued, the Clerk shall file the petition as a domestic violence “D” case and schedule a domestic violence hearing in the District Court for the next motion day. 
 		C.  The deputy clerk shall cross-reference the “D” case with the dissolution or child custody case. Additionally, if a domestic violence order is issued, upon entry, the deputy clerk shall place a copy of the EPO/DVO in the circuit court dissolution or child custody case file.
 	3.  Procedure For Domestic Violence Petitions Filed After Regular Business Hours And Weekends:
 		A.  Upon receipt by the clerk of a verified domestic violence petition taken after regular business hours (after hours and weekends), and a domestic violence hearing has already been scheduled with the District Judge, the deputy clerk shall check the index of Circuit Court cases to ascertain if a dissolution or child proceeding is pending. 
 		 	1.  If no dissolution or child custody proceeding is pending, the Clerk shall file the petition (and the protective order issued, if any) as a domestic violence “D” case in the District Court, regardless of which District Judge, Trial Commissioner, or Circuit Judge ordered that the petition be filed; and, calendar it by completing a scheduled event screen in KYCOURTSII.
 		 	2.  If it is determined that a dissolution or child custody proceeding is  pending in Circuit Court, the deputy clerk shall notify the District Judge of the pendency of same. The District Judge shall conduct the scheduled domestic violence hearing. 
 		 	3.  If a domestic violence order is issued in District Court, the clerk shall cross-reference the ‘D’ case with the dissolution or child custody case. Additionally, a copy of the domestic violence order shall be placed in the circuit court dissolution or child custody case file 
 		B.  After regular office hours, on weekends and holidays, the Circuit Court Clerk and all sworn deputies; the sheriff and all sworn deputies; the County Attorney and all appointed office staff, the Chiefs of Police of the cities of the Judicial Circuit and all sworn officers within their departments, and any Kentucky State Police Officer assigned to, or within the counties are hereby authorized to provide domestic violence petitions to any person seeking domestic violence protection; all persons above mentioned are authorized to  verify domestic violence petitions by administering a sworn oath to the petitioner and thereafter affixing their verification signatures to the petition. 
 		C.  Any person mentioned above coming into possession of a verified petition shall immediately deliver or cause the petition to be delivered to the District Judge for an Emergency Protective Order, if appropriate; and in his or her absence, to the Trial Commissioner and in their absences to the Circuit Judge; and in his or her absence to any duly elected or appointed special District or Circuit Judge of the Commonwealth of Kentucky; all of whom may issue an Emergency Protective Order if appropriate. 
 		D.  Prior to implementing the emergency procedure above outlined, every reasonable effort shall be made by police officers to take into custody domestic violence offenders if the offense is being committed in their presence or upon probable cause demonstrated of assault in the fourth degree.
 		E.  The County attorney, all police agencies, the Circuit Clerk, the District Judge, and in his or her absence, the Trial Commissioner, shall be available 24 hours a day to assist victims of domestic violence with appropriate forms and will assist with the filling out and filing of appropriate petitions and protective orders.
III.  HEARINGS 
 	1.  The domestic violence session of the District Court is scheduled as follows:
 Breckinridge District Court Tuesday, 1:00 p.m., CST Grayson District Court Thursday, 1:00 p.m., CST Meade District Court Wednesday, 1:00 p.m., EST
Click to view table.
EMERGENCY SCHEDULING AS SITUATION MAY REQUIRE:
 Breckinridge Circuit Court 1st/3rd Wednesday, 9:00 a.m., CST Grayson Circuit Court 1st/3rd Tuesday, 9:00 a.m., CST Meade Circuit Court 1st/3rd Thursday, 9:00 a.m., EST
Click to view table.
 	2.  Contempt Proceedings:
 		A.  If the District Court has issued an EPO or DVO and no dissolution or child custody case is pending, the District Court shall hear any contempt proceedings. 
 		B.  If the domestic violence case was assigned to the Circuit Court due to a pending dissolution or child custody case, and the Circuit Court issued or modified the EPO or DVO, the Circuit Court shall hear contempt proceedings if no decree has been entered in the dissolution or child custody case. However, if the contempt proceedings occur post-decree, the District Court shall hear the contempt proceedings. 
 	3.  Cases In Other Jurisdictions:  If it is discovered at any time that a dissolution or child custody proceeding is pending in another county in the commonwealth, the case maybe transferred to the County where the case is pending.
 	4.  Criminal Changes: Pursuant to KRS 403.760, a peace officer having probable cause to believe a violation has occurred from an EPO or DVO shall arrest the Defendant and the Commonwealth can prosecute the Defendant charged with a criminal offense for violating an EPO or DVO, even if the order was issued or was modified by the Circuit Court. Civil proceedings and criminal proceedings for the same violation of a protective other are mutually exclusive; therefore, the District Judge should never dismiss a misdemeanor case arising out of a violation of an EPO or DVO. If this occurs, the case cannot be heard as civil contempt before the Judge since KRS 403.760(5) states that “once either proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.” 
Addendum D.
Cause of Action Form
Text

  CIRCUIT COURT PLAINTIFF/PETITIONER VS. DEFENDANT/RESPONDENT CAUSE OF ACTION (CHECK ONE):  Contract Domestic/Family  Adoption/Termination  Personal Injury  Property Damage  Workers Comp.  Property Rights  Probate  Appeal from Dist. Ct.  Equitable Relief  Other JURY TRIAL REQUESTED (CHECK ONE):  Yes  No NAME AND ADDRESS OF EACH DEFENDANT WITH TYPE OF PROCESS NEEDED (If no process is needed, indicate “No Process”)
Click to view table.

Local Rules — Forty-Sixth Judicial District Breckenridge, Grayson and Meade District Courts
As Amended June 28, 2012
Rule 1.  Introduction/Administrative Procedure 
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing 
Rule 3.  Domestic Violence Protocol And 24 Hour Access Policy 
Rule 4.  Paternity 
Rule 5.  Dependency, Neglect And Abuse 
Rule 6.  Status Offenses 
Rule 7.  Miscellaneous Rules Relating To Family Law Practice 
Annotations

Rule 1.  Introduction/Administrative Procedure
Text
101  These rules apply to the practice of law in the Breckinridge, Grayson and Meade District Courts, both civil and criminal practices, and are intended to supplement the Kentucky Rules of Civil Procedure (CR), the Kentucky Rules of Criminal Procedure (RCr), and the Kentucky Family Court Rules of Procedure and Practice (FCRPP). These rules shall be enforced in all divisions of District Court.
102  Effective Date. 
All rules of practice heretofore adopted by this Court shall be repealed and the following rules shall take effect and be in force 30 days after the Kentucky Supreme Court's approval of same.
103  Citation. 
These rules shall be cited as the 46th Judicial District Court Practice and Procedure (46th DCR).
104  Holidays. 
The 46th Judicial District shall follow the Kentucky Court of Justice holiday schedule.
105  Divisions. 
 	A.  Division I of the 46th Judicial District shall preside in Breckinridge and Grayson counties in odd numbered months and in Meade County in even numbered months.
 	B.  Division II of the 46th Judicial District shall preside in Meade County in odd numbered months and in Breckinridge and Grayson counties in even numbered months.
106  Chief Judge. 
 Pursuant to SCR 1.040(2), the judges shall, by agreement, designate one (1) among themselves to serve as Chief Administrative Judge.
107  Modification of Rules. 
 The Chief Administrative Judge of the 46th Judicial District may for good cause and/or in the interest of justice, at any time and without notice, modify or suspend any or all of these rules which modification or suspension shall have immediate effect, subject to approval by the Kentucky Supreme Court when required.
 Unless otherwise provided, any amendment, deletions from, additions or modifications to these rules shall take effect thirty (30) days after the adoption thereof and the Kentucky Supreme Court's approval of same.
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing
Text
201  Sessions of Court. 
 	A.  The District Court will convene in Breckinridge County on each Monday afternoon and Tuesday. The Court docket times (CST) in Breckinridge County on the regularly scheduled Court days are:
 Monday 1:00 p.m. Short probate matters/juvenile court. Tuesday 9:00 a.m. Criminal arraignments/pre-trials; 10:30 a.m. Preliminary hearings; 1:00 p.m. Domestic violence, child support/paternity matters, civil motions, small claims, probate matters, suppression hearings, and bench trials.
Click to view table.
 	B.  The District Court will convene in Grayson County on Wednesday and Thursday of each week. The Court docket times (CST) in Grayson County on the regularly scheduled Court days are:
 Wednesday 9:00 a.m. Small claims/any juvenile matter except adjudication hearings; 1:00 p.m. Any other juvenile matters and all adjudication hearings. Thursday 8:30 a.m. Pre-trial conferences; 9:00 a.m. Arraignments; 11:00 a.m. Probate matters, Forcible detainers and other civil motions; 1:00 p.m. Domestic violence, child support, preliminary hearings, bench trials and suppression hearings.
Click to view table.
 	C.  The District Court will convene in Meade County on each Tuesday and Wednesday. The Court docket times (EST) in Meade County on the regularly scheduled Court days are:
 Tuesday 9:00 a.m. Juvenile court; 11:30 a.m. Child support matters; 1:00 p.m. Probate; Small claims, forcible detainers, miscellaneous civil motions; 2:00 p.m. Bench trials. Wednesday 9:00 a.m. Pre-trial conferences/arraignments; guilty pleas; 1:00 p.m. Domestic violence; preliminary/suppression hearings.
Click to view table.
202  Jury trials shall commence at 9:00 a.m., local prevailing time, unless otherwise set within these rules or by Court order. Counsel shall be present by 8:30 a.m., local prevailing time, on the first day of any jury trial.
203  Exception to Regular Motion Hour Schedule. 
Exceptions to the regular motion hour schedule shall be at the discretion of the sitting District Judge.
204  Docket Deadline. 
Except for good cause shown, all motions to be heard on regularly scheduled court days must be filed with the Clerk of the Court where the matter is to be heard no later than close of business on the 3rd business day preceding said court day. (Grayson-preceding Monday; Breckinridge-preceding Thursday; Meade-preceding Friday). This rule is not intended and does not modify the applicable procedural rules regarding notice; this rule is adopted solely for docketing purposes. IF THE MOTION IS NOT FILED BY THE ALLOTTED TIME, IT WILL BE RESCHEDULED FOR THE FOLLOWING WEEK.
Rule 3.  Domestic Violence Protocol And 24 Hour Access Policy
Text
301  Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol. 
The Twenty-four (24) Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 46th Judicial Circuit and District is located in Appendix A to these local rules and incorporated as if set out fully herein.
Rule 4.  Paternity
Text
401  See FCRPP 14 and 15. There are no local rules relating to paternity in the District Court of the 46th Judicial District.
Rule 5.  Dependency, Neglect And Abuse
Text
501  See FCRPP 16-31. There are no local rules relating to DNA in the District Court of the 46th Judicial District.
Rule 6.  Status Offenses
Text
601  See FCRPP 37 - 44. There are no local rules relating to status offenses in the District Court of the 46th Judicial District.
Rule 7.  Miscellaneous Rules Relating To Family Law Practice
Text
701  Identification of Counselor Party Required. 
Every pleading, motion and any other paper filed in the record by counselor party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper. A rubber stamp shall not be deemed a signature either under this Rule or CR 11.
702  Protection of Personal Identifiers. 
 	A.  In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403,405,406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
 	B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by these Rules and by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.

Local Rules — Forty-Seventh Judicial District Letcher County(ies)
 Non-Felony Pretrial Services Diversion Rules 
I.  ELIGIBILITY REQUIREMENTS 
II.  PARTICIPATION 
III.  THE DIVERSION CONTRACT 
IV.  COUNTY 

Non-Felony Pretrial Services Diversion Rules
I.  ELIGIBILITY REQUIREMENTS
Text
A.  All persons charged in District Court with the commission of a misdemeanor or violation shall be eligible for participation in the Administrative Office of the Courts Pretrial Services Diversion Program (Program), as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 	1.  A brought under Kentucky Revised Statutes Chapter 189A shall not be diverted.
 	2.  A felony charge shall not be diverted.
 	3.  The county attorney and the defendant must consent to participation in the program. If the county attorney refuses to consent to a defendant's participation in the program, he or she shall state on the record the reasons therefore.
 	4.  A person who within the last five (5) years has previously participated in a pretrial diversion program shall not be eligible for participation in the Program.
 	5.  Where reasons of an extraordinary nature are presented, a trial judge may consider a defendant eligible for participation, even if the defendant would otherwise be ineligible by virtue of one or more of the above set out exclusions.
B.  Nothing in these rules shall be deemed to limit the authority of the county attorney to withdraw criminal prosecution in any given case.
II.  PARTICIPATION
Text
A.  Upon the consent of both the county attorney and the defendant, the trial judge shall approve participation in the Program for any individual who meets the eligibility requirements established in Section I above unless the trial judge, in his or her discretion believes that:
 	1.  There is a substantial risk that the defendant shall abscond from the jurisdiction of the Court prior to fulfillment of the terms of the diversion contract.
 	2.  There is a substantial risk that the defendant will commit another crime prior to fulfillment of the terms of the diversion contract.
 	3.  The defendant is in need of correction treatment that can be provided most effectively by commitment to the county jail or a suspended jail sentence.
 	4.  Participation in the program would unduly depreciate the seriousness of the defendant's alleged crime.
B.  Upon approval for participation in the Program, the defendant must sign a statement waiving his or her right to a speedy trial. Prior to signing such statement the defendant shall be given the opportunity to consult with an attorney if he or she so desires.
C.  Unless otherwise agreed in writing, participation in the Program shall not constitute an admission or presumption of guilt of the crime charged; shall not be proof of guilt in any subsequent legal action; nor shall a Program participant be required to give a confession or admission of guilt.
D.  All Program records and all statements made by a defendant to a pretrial officer regarding the contract shall be privileged; shall not be admissible or discoverable for any purpose; shall be exempt from subpoena; and, shall be deemed confidential. However, Program staff, the trial judge, and the chief district judge may access the information for purposes of Program review, monitoring and supervision. The information shall not be released to any other person or entity without prior written consent of the trial judge or the defendant. Nothing in this paragraph shall be deemed to prohibit release of information to the victim regarding a defendant's participation in the Program.
E.  The fee for participation in the Program shall be in the amount as established by the Administrative Office of the Courts. The pretrial officer may assess the fee on a sliding scale based upon ability to pay or waive the fee entirely in the case of indigence.
III.  THE DIVERSION CONTRACT
Text
A.  Referral to Pretrial Services
 	1.  Upon referral to the Program, the defendant shall meet with a Pretrial officer to establish a formal contract which specifies the court ordered conditions, the referral services to be used, the length of the contract, and, if required, the need for the defendant to make restitution, enter/complete a treatment program, or perform community service. The contract shall commence upon approval by the trial judge.
 	2.  Following completion of the diversion contract, the pretrial officer shall submit a pretrial report and the contract for approval to trial judge. The report shall contain basic pretrial information, record of any past offenses and conviction, record of any prior participation in the diversion program or similar program, employment status, length of residence in the area, and any other information necessary to determine eligibility and appropriateness of approval to participate in the program.
B.  Individual contract lengths shall be determined by the trial judge not to exceed twenty-four (24) months.
C.  The Program participant shall be required to comply with all provisions of the diversion contract. If the program participant fails to comply with the condition of the contract, the pretrial officer shall refer the participant to the trial judge for a determination of either termination or modification. The trial judge shall enter an order reflecting said determination. As with the original diversion contract, the participant must agree to the contract modifications, if any, prior to reinstatement. Upon termination for noncompliance, the county attorney may initiate prosecution of the defendant upon the original charge(s).
D.  A program Participant may terminate the contract at any time by submitting a written statement to the pretrial officer or the trial judge. Where termination is prior to expiration of the contract period, the pretrial officer shall refer the case to the county attorney for resumption of prosecution.
E.  Upon successful completion of the diversion contract, the charge subject to the contract shall be dismissed, and all official records shall bear the notation “dismissed with prejudice”. The administrative record shall be retained for conformity with the Kentucky Court of Justice Records Retention Schedule.
IV.  COUNTY
Text
The Administrative Office of the Courts Pretrial Services Diversion Program shall begin in 47th Judicial Circuit, Letcher County(ies), immediately following approval of Chief Justice Minton.
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Rule 1.  Definitions.
Text
The following definitions apply for the purpose of these Rules:
 	1.01.  Court: Division I or Division II of the Franklin Circuit Court, either individually or collectively; “Court” in these Rules does not include Division III (Family Court).
 	1.02.  Clerk: the Franklin Circuit Court Clerk.
 	1.03.  Judge: a judge from either Division I or Division II of the Franklin Circuit Court, unless otherwise indicated.
 	1.04.  Party: either counsel or client, or both, in a respective party, unless otherwise indicated.
Rule 2.  Organization of the Franklin Circuit Court.
Text
2.01.  The Franklin Circuit Court is a court of continuous session and consists of three divisions. Divisions I and II hear criminal felony cases and civil actions satisfying the jurisdictional amount in controversy. In addition, Divisions I and II have appellate jurisdiction under KRS 138.140. Division III is the Family Court of Franklin County, and is governed by a separate set of rules.
2.02.  The Chief Circuit Judge shall appoint one Master Commissioner. The Master Commissioner shall serve both Divisions I and II for a term of four (4) years, or until further order of the Chief Circuit Judge.
2.03.  The Court is a video court. All hearings where evidence is taken shall be recorded. If the party or parties so request, any other hearing may be taped. Copies of these tapes may be obtained for a fee from the Franklin Court Administrator. Parties may use an additional court reporter at their own provision and expense.
Rule 3.  Sessions.
Text
3.01.  Civil Motion Hour for both Divisions I and II is held in the courtroom each Monday and Wednesday, beginning at 9:00 a.m.
3.02.  Criminal Motion Hour is held in the courtroom beginning each Friday at 9:00 a.m. for Division I, and 10:00 a.m. for Division II.
3.03.  The Court shall be closed on the following holidays, subject to the policies of the Kentucky Administrative Office of the Courts:

 New Year's Day Martin Luther King, Jr. Day Spring Holiday Memorial Day Independence Day Labor Day Presidential Election Day Veteran's Day Thanksgiving Day Christmas Day An additional day is allocated for Thanksgiving, Christmas, and New Year's.
Click to view table.
Rule 4.  Motions.
Text
4.01.  Parties shall file notice, motions, and copies with the Clerk not less than five (5) business days before the date of a hearing. Parties shall attach supporting memoranda to the motions at the time of filing. The Court has discretion to grant leave to a party to file memoranda later than the date for filing. Parties must file their responses to memoranda one (1) business day before the hearing.
4.02.  Supporting memoranda to motions shall not exceed twenty (20) pages in length (excluding exhibits and appendices) without leave of Court.
4.03.  All motions that require a hearing shall be noticed for a specific hearing date.
4.04.  All motions that involve real property shall be noticed for a specific hearing date.
4.05.  If a party reasonably anticipates oral argument on a motion will last ten (10) or more minutes in duration, the party shall request a separate hearing outside of motion hour.
4.06.  If a party who has been served with notice and motion is prevented from being present at the assigned hearing time, that party shall promptly notify the serving party, serving counsel, and the Clerk. If the parties agree, they may have a continuance by the Court to either the same day the following week or another time to which the parties agree. However, after one continuance, a party must show good cause to the Court why more time is needed in order to obtain any additional continuances.
4.07.  In matters where the Court has appellate jurisdiction, once both the appeal and the answer to the appeal are filed, it is the responsibility of the parties to ensure proper motions for the briefing schedule are submitted to the Court.
Rule 5.  Assignment of Cases.
Text
5.01.  When either the filing of an original complaint commences a civil action or the Grand Jury returns an indictment in a criminal action, the case shall be assigned to a division of the Court. The Clerk will determine assignment by lot.
5.02.  Upon assignment, the Clerk shall stamp or write the division number on the complaint, and shall indicate the proper division on all documents filed in that action. Thereafter, it is the responsibility of the parties to indicate the correct division on all subsequent pleadings tendered to the Court.
5.03.  Each Judge of any of the three (3) divisions of the Franklin Circuit Court may hear questions or cases in any of the other divisions of the Franklin Circuit Court, when the Judge of the assigned division is ill, absent, disqualified or otherwise unavailable.
5.04.  Upon motion of the Court or a party and if both Judges involved agree, an action may be transferred from one division of the Court to the other. Once transferred, the Clerk shall properly endorse the transfer.
Rule 6.  Arraignments.
Text
6.01.  The Clerk shall assign an arraignment date when an indictment is returned by the Grand jury.
6.02.  The Court shall assign pretrial and trial dates after an arraignment. The Court shall include those dates in the arraignment order.
Rule 7.  Pretrial Conferences and Settlement Conferences — Civil Actions.
Text
7.01.  At least five (5) business days prior to any pretrial or settlement conference, each party shall file with the Clerk and serve on all other parties:
 	(a)  the facts and legal authority the party contends entitles it to the relief sought, or which constitutes a defense to each claim asserted against that party (in whole or in part);
 	(b)  all items and amounts of both general and special damages claimed by that party, along with any supporting documentation, evidence, and calculations; and
 	(c)  a description of the nature and extent of the injury claimed, along with supporting documentation, evidence, and calculations.
7.02.  The Court has discretion to order settlement conferences in civil actions. All clients and principals shall attend. Where an insurer is defending, either a representative of the insurer or counsel with full settlement authority shall attend. Failure to attend may result in sanctions pursuant to 14.03(d) of these rules.
Rule 8.  Jury Terms.
Text
8.01.  The Court shall convene a Petit Jury during the months of January, March, May, July, September, and November for a term of sixty (60) days. The Chief Circuit Judge may order these terms extended.
8.02.  The Court shall convene a Grand Jury during the months of January, March, May, July, September, and November for a term of sixty (60) days.
Rule 9.  Entry of Orders and Judgments.
Text
9.01.  Counsel shall make the notation “Have Seen” on any judgment or order before the signature of the Court or entry, in all cases where the Court has directed counsel to tender an order.
9.02.  Any party who tenders an order shall include a distribution list with the name and address of each party who is to receive a copy of the order. Envelopes must be from the Court. Returned mail must come back to the clerk.
Rule 10.  Default Judgment Orders.
Text
10.01.  A party who tenders a default judgment order shall include a distribution list containing the names and addresses of all parties involved. Envelopes must be from the Court-returned mail must come back to the Clerk. A party shall NOT include with a default judgment anything that either states or implies that the order is also a debt collection instrument.
Rule 11.  Order of Submission.
Text
11.01.  Counsel shall not submit a case for final judgment by the Court without an order of submission signed by the Judge and filed by the Clerk. This order shall be kept separate from any previous order such as a briefing schedule, etc. The parties shall complete AOC form 280 and deliver it to the Clerk (that form is available both in the Clerk's office and also electronically on the world wide web at www.kycourts.net). The Clerk shall then deliver the record to be submitted to the Judge of the respective division. Upon submission for final adjudication, the Court has ninety (90) days from the date of filing of AOC-280 to adjudicate the case and enter the order.
Rule 12.  Dismissal for Lack of Prosecution.
Text
12.01.  On motion of either party or on the Court's own motion, the Court may dismiss a civil action for failure to prosecute when that action has remained on the civil docket for one year or more without any step being taken which would indicate an intent to prosecute that action, pursuant to CR 41.02(1) and CR 77.02(2).
Rule 13.  Money Ordered Paid by the Court.
Text
13.01.  The Clerk shall place into an interest bearing account any money the Court orders paid. The Clerk shall distribute this money pursuant to an order by the Court. (NOW account is interest bearing but does not pay out interest. Escrow accounts pay interest and must have a court order for each account.)
Rule 14.  Mediation.
Text
14.01.  Cases subject to mediation: Except for habeas corpus matters or cases involving election contests, administrative appeals, or appeals from the District Court, any Judge may refer any civil case to mediation at either the completion of the pleadings or at any other time before trial.
14.02.  Referral to mediation:
 	(a)  The Judge may refer the case to mediation with or without the parties' consent. Either party may move the Court to refer the case to mediation. The Court shall refer mediation to either a Court-approved mediator or an appropriate mediation facility according to that facility's guidelines.
 	(b)  Any party may move to disqualify a mediator from a case for good cause. If the Court disqualifies a mediator from a case, the Court shall enter an order naming a qualified replacement. Nothing in this provision precludes mediators from either disqualifying themselves or refusing an assignment. The time for mediation is tolled during any period in which a motion to disqualify is pending.
 	(c)  Referral of a case to mediation is not a stay of discovery proceedings unless otherwise ordered by the Court or agreed to in writing by the parties.
14.03.  Mediation conferences:
 	(a)  The parties shall schedule a mediation conference with the mediation facility or mediator within five (5) business days from the entry of the Court's order to schedule a mediation conference. The parties shall hold the mediation conference within thirty (30) days from the entry of the order or later if by agreement of both parties.
 	(b)  The parties shall attend the mediation conference once an order to mediate has been entered. Counsel for each party may attend. The mediator shall conduct the conference to consider:
 		(1)  settlement oft he case;
 		(2)  simplification of the issues; and
 		(3)  any other matters that either the mediator or the parties, or both, determine may aid the disposition of the case.
 	(c)  The mediator shall schedule sessions as necessary to complete the mediation process. Mediation shall continue until either:
 		(1)  the parties have reached a settlement;
 		(2)  the parties are unwilling to proceed further; or
 		(3)  the mediator determines that further efforts are futile.
 	(d)  Appearance at mediation; sanctions:
 		(1)  Upon motion, the Court may impose sanctions against a party if that party fails to appear at a duly noticed mediation conference, unless the party shows good cause why they failed to appear. Possible sanctions include, but are not limited to, either an award of attorney's fees or other costs of mediation, or both.
 		(2)  If a party to mediation is a public entity, that party has appeared if a representative with both full authority to negotiate on behalf of the entity and to recommend settlement to the decision-making body of he entity is physically present at the mediation conference.
 		(3)  In all other cases, a party has appeared at the mediation conference if the party (or a representative with full authority to settle without further consultation, other than the party's counsel) and a representative of the insurance carrier for any insured party with full authority to settle without further consultation, other that the insurance carrier's counsel, is physically present at the mediation conference.
 	(e)  The mediator may request that the parties bring either documents or witnesses (including expert witnesses) or both to the mediation conference, but has no authority to order the parties to do so.
14.04.  Confidentiality:
 	(a)  Except as in 14.04(d) of these rules, all mediation documents and communications made during mediation conferences are both privileged and confidential. They are not subject to disclosure through discovery or any other process, and are not admissible into evidence in any judicial or administrative proceeding.
 	(b)  No part of a mediation proceeding is considered public record.
 	(c)  No part of a mediation proceeding is subject to either the Kentucky Open Meetings Act or the Kentucky Open Records Act.
 	(d)  There is no privilege and no restriction on disclosure to the extent that:
 		(1)  the parties consent in writing;
 		(2)  the mediation communication or document gives the mediator either knowledge or reasonable cause to suspect that either a child or a spouse has been abused, or a child has been neglected; or
 		(3)  the mediation communications were made in furtherance or the commission of a crime or fraud or as part of a plan to commit a crime or fraud.
 	(e)  Nothing in this rule permits an individual to obtain immunity from prosecution for criminal conduct.
 	(f)  Except as in 14.04(d) of these rules, a party has a privilege both to refuse to disclose and to prevent any other person from disclosing any communications or documents produced or generated during mediation proceedings between or among the parties to the case.
 	(g)  A mediator, mediation facility, or employees and agents of a mediator or mediation facility, in relation to parties or entities that engaged in mediation, have a privilege not to:
 		(1)  testify as a witness either in discovery or at trial, in any administrative proceeding, or civil or criminal litigation; and
 		(2)  produce any documents disclosed or generated during the mediation proceedings, or any documents used in the normal course of business by the mediator or mediation facility.
 	(h)  Any party in an administrative proceeding, or civil or criminal litigation, who tries to:
 		(1)  subpoena as a witness; or
 		(2)  compel the production of any documents from any mediator, mediation facility, or any of their agents or employees, shall be liable for payment to those people for all reasonable costs and attorney's fees incurred in defending the particular action or quashing the particular motion.
14.05.  Reporting to the Court:
 	(a)  Either the mediator or mediation facility shall promptly notify the Court when they decline to accept a case for mediation.
 	(b)  Either the mediator or mediation facility may refer a case back to the Court for good cause shown at any time after the mediator or mediation facility accepts a case for mediation. Either the mediator or mediation facility shall make the referral in writing.
 	(c)  If a case is settled either prior to or during mediation, one of the parties shall prepare and submit to the Court an order stating a settlement has been reached. That party shall deliver a file-stamped copy of the order to the mediator. Any party who tenders an order shall include a distribution list with the name and address of each party who is to receive a copy of the order. The tendering party shall also provide addressed envelopes (postage not required) with which to send a copy of the order to each party on the distribution list.
 	(d)  The parties shall submit a joint statement to the Court within ten (10) days of termination of mediation proceedings stating both the issues that have been resolved and the issues that remain for trial if:
 		(1)  some, but not all, of the issues in the case are settled during mediation;
 		(2)  agreements are reached to limit discovery; or
 		(3)  agreements are reached on any other matter.
 	(e)  At the termination of mediation, either the mediator or mediation facility shall report to the Court that the mediation proceeding has ended. If the parties have not reached an agreement on any other matter in the mediation proceedings, the mediator shall report the lack of an agreement to the Court without comment or recommendation. If the parties consent, the mediator may identify any pending motions, outstanding legal issues, discovery process, or any other action by any party that would facilitate settlement if resolved or completed.
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Rule 1.  Introduction/Administrative Procedure.
101.  Introduction.
Text
A.  These FRANKLIN COUNTY FAMILY COURT RULES, FORTY-EIGHTH JUDICIAL CIRCUIT shall be cited as “FCR.” The FCR shall supplement the Kentucky Rules of Civil Procedure and the Kentucky Family Court Rules of Procedure and Practice (the “FCRPP”).
B.  The FCR shall also supplement the Rules of Court Practice and Procedure for the 48th Judicial Circuit and all subsequent Administrative Orders. The FCR shall supercede the Rules of the District and Circuit Courts in all instances where such rules are inconsistent herewith.
102.  Effective Date.
Text
These rules shall be effective upon approval of the Kentucky Supreme Court.
103.  Citation.
Text
A.  Cases filed in the Family Court shall be styled as follows:
COMMONWEALTH OF KENTUCKY FRANKLIN CIRCUIT COURT DIVISION III FAMILY COURT CASE NO:  ___________________ 
104.  Jurisdiction and Assignment of Cases.
Text
A.  The Family Court shall be a court of Circuit jurisdiction, and shall be referred to as Franklin Circuit Court, Division III, Family Court.
B.  The jurisdiction of the Family Court of Franklin County shall include, but not be limited to, cases involving:
 	1.  Dissolution of Marriage;
 	2.  Child custody; timesharing; visitation
 	3.  Support, maintenance, and property distribution;
 	4.  Adoptions; termination of parental rights;
 	5.  Domestic violence;
 	6.  Paternity;
 	7.  Dependency, neglect, or abuse; and
 	8.  Juvenile status offenses, including truancy, runaways, and children beyond the control of their parents.
C.  Civil violations of Emergency Protective Orders or Domestic Violence Orders shall be heard by the Family Court Judge in accordance with the Domestic Violence Protocol (Appendix No. 1) and the provisions of FCRPP 10-13. All other civil contempt motions in any family court jurisdiction shall be brought before the court in accordance with the Rules of Practice for the 48th Circuit, Franklin County and the applicable provisions of the FCRPP.
D.  Criminal violations of Emergency Protective Orders or Domestic Violence Orders shall be heard by the District Court.
105.  Holidays.
Text
The Family Court shall adhere to the list of Court Holidays set out by the Administrative Office of the Courts.
106.  Consolidation of Related Cases.
Text
Pursuant to CR 42.01, when two or more different actions are pending in Family Court involving the same parties and common questions of law or fact, those cases may be consolidated at the Family Court Judge's discretion. Even when such cases are consolidated, the files shall be maintained separately.
107.  Appeal from Family Court Matters.
Text
All appeals of Family Court matters shall proceed by the Rules of Civil Procedure to the Court of Appeals.
Rule 2.  Family Court Scheduling/Motion Hour/Procedures For Filing.
201.
Text
The Family Court schedule is set out in (Appendix No. 2), and is subject to change by the Family Court Judge or the Clerk of the Circuit Court.
202.  Motion Filing, Service, and Deadlines.
Text
A.  The court adopts by reference the Rules for motions as set out in the FCRPP, where applicable.
B.  The court adopts by reference the Rules of Practice and Procedure for the 48th Circuit, Franklin County, including the filing deadline provisions of Local Rule 901, to the extent that they are not inconsistent with the FCRPP or other protocols adopted by this court, with the following modification:
 	1.  Immediate review of Domestic Violence Petitions by the Family Court may be requested in accordance with the Domestic Violence Protocol for the 48th Judicial Circuit and District (Appendix No. 1) and FCRPP 13.
Rule 3.  Adoptions/Termination of Parental Rights.
Text
There are currently no local rules relating to Adoptions and Termination of Parental Rights. See FCRPP 32 – 36 for uniform statewide rules of procedure.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.
Text
The Franklin District, Circuit, and Family Courts recognize domestic violence as serious criminal conduct and will respond accordingly. Access to the protection afforded victims by the Domestic Violence and Abuse Act, KRS 403.715–403.785, shall be available 24 hours a day. Emergency Protective Orders may be obtained three hundred and sixty-five (365) days per year, seven (7) days per week, and twenty-four (24) hours per day. Domestic Violence cases shall be given high priority with respect to scheduling and disposition.
402.
Text
The court incorporates herein by reference the policies and procedures set out in the local Domestic Violence Protocol for the 48th Judicial Circuit and District (Appendix No. 1), and the provisions of FCRPP 10-13.
403.
Text
Extensions of time and continuances shall be granted only for good cause with supporting reasons stated on the record subject to provisions of applicable law.
404.
Text
Child custody and dissolution proceedings filed in any court of the Commonwealth shall not suspend, alter, or vacate any domestic violence proceedings filed in Franklin County. All Emergency Protective Orders and Domestic Violence Orders issued by any court shall remain in effect unless specifically altered or vacated by subsequent orders of the appropriate court or until they expire by their own terms.
405.
Text
At the time a domestic violence case is opened, the Circuit Clerk shall. check the index of circuit court cases to ascertain if a dissolution or child custody proceeding is pending. If it is determined a dissolution or child custody proceeding is pending and an EPO issued, the Circuit Clerk shall cross-reference the “D” case with the dissolution or child custody case. Additionally, if a Domestic Violence Order (DVO) is issued, upon entry, the Circuit Clerk shall place a copy of the EPO/DVO in the dissolution or child custody case file.
Rule 5.  Paternity.
Text
There are currently no local rules relating to Paternity. See FCRPP 14 and 15 for uniform statewide rules of procedure.
Rule 6.  Dependency Neglect and Abuse.
Text
There are currently no local rules relating to Dependency Neglect and Abuse cases. See FCRPP 16 – 31 for uniform statewide rules of procedure.
Rule 7.  Domestic Relations Practice.
701.  Dissolution of Marriage.
701.1.  Mandatory Disclosure.
Text
A.  The parties shall comply with the disclosure requirements of FCRPP 2(1), (3), and (4) unless waived by the court. If required, the entire AOC Form 238 must be completed. If the answer to the question is “None,” “Not Applicable,” or “Unknown,” the appropriate statement shall be inserted in the applicable space.
B.  Either party may, in lieu of filing a separate disclosure, complete the Mandatory Case Disclosure Acknowledgment / Stipulation contained in (Appendix 3). A signed Acknowledgment / Stipulation shall be sufficient for all dissolution disclosures provided the other party has completed AOC Form 238 or disclosures are waived by the court.
701.2.  Parental Education Requirement.
Text
A.  Pursuant to FCRPP 3(5), the court may order parents or custodians to participate in counseling or divorce education, which shall be at the expense of the parties.
B.  Sanctions
If a party ordered to attend divorce education or counseling refuses or fails to attend, the court may make such orders in regard to the refusal or failure as are just, including the following:
 		1.  An order refusing to assign a trial date until the party requesting such trial date attends the required program;
 		2.  An order restricting the visitation rights of any party until that party attends the program;
 		3.  An order treating as a contempt of court the failure to obey an order to attend the program.
C.  Requirements for Decree
Parties shall comply with all applicable provisions of FCRPP 3. However, the court may waive the preliminary and final verified disclosure requirements of FCRPP 3.
702.  Child Support.
702.1.
Text
Child support shall be determined pursuant to the support guidelines established in KRS 403.212. Motions for temporary child support may be set for a hearing pursuant to the requirements of FCRPP 9(4), or filed for determination by the court without a hearing pursuant to KRS 403.160.
702.2.  Child Support Orders.
Text
A.  All child support orders shall comply with FCRPP 9(2), and payment may be made through the Franklin County Friend of the Court or the Centralized Collection Unit.
B.  Motions to modify an existing child support order must be set for a hearing and comply with the requirements of FCRPP 9(5). Both parties must comply with the information filing requirements of FCRPP 9(6) and Family Court Rule 901.3.
702.3.  Wage Withholding.
Text
A.  The prevailing party shall comply with FCRPP 9(3) with regard to service of the wage withholding order on the employer and the employee.
B.  It shall be the responsibility of the prevailing party to draft, file and mail the Wage Withholding. The Friend of the Court's or the Centralized Collection Unit's Wage Assignment Order Form (available through the Friend of the Court) shall be used for such wage withholding.
703.  Child Custody.
703.1.  Temporary Child Custody.
Text
A.  The parties are encouraged to agree to a custody arrangement that will cause the least amount of disruption to the child(ren) pending a final hearing.
B.  Motions for temporary child custody shall be set pursuant to the Rules of' Practice and Procedure for the 48th Circuit, Franklin County.
703.2.  Disputed Child Custody and/or Parenting Arrangements.
Text
A.  The parties are encouraged to reach an agreement regarding custody and parenting arrangements which is in the best interest of the child(ren).
B.  The court may order, or the parties may move for, any of the actions enumerated in FCRPP 6(1), and the court may order such other steps as are appropriate. Hearings on motion by the parties shall be held in accordance with the requirements of FCRPP 6(2).
C.  Parties to a custody hearing shall comply with the witness and exhibit listing requirements of FCRPP 7(1).
704.  Mediation.
704.1.
Text
Mediation shall not occur in dissolution, custody, or child support cases in which domestic violence is also involved, unless the court finds that such mediation is appropriate in accordance with KRS 403.036.
704.2.
Text
All mediation procedures beyond what is set forth in the rules herein shall proceed pursuant to the Rules concerning mediation contained in the Rules of Practice and Procedure for the 48th Judicial Circuit, Franklin County, except that the parties may agree on a mediator who is not on the court-approved list so long as the chosen mediator has the equivalent experience as those mediators found on the court-approved list.
Rule 8.  Status Offenses.
801.  Status Offenses.
Text
A.  In accordance with the provisions of FCRPP 37-44, the court shall have exclusive jurisdiction over juvenile status offenses including truancy, runaways, and children beyond control, unless the status offense(s) are accompanied by public offense(s).
B.  In all status offense cases, the court may order a conference with the offender's parent(s) or legal guardian, to take place prior to formal proceedings. This conference may be used to discuss the offender's personal history, current familial situation, and any other information the court determines to be appropriate in light of the particular case.
C.  In compliance with FCRPP 40(2), a petition alleging truancy shall, when filed, be accompanied by a AOC-N-41, Affidavit and Truancy Evaluation Form which shall be for the aid of the court in determining the appropriate course of action upon disposition of the particular case.
802.  Public Offenses.
Text
A.  Franklin District Court shall have exclusive jurisdiction in proceedings concerning any child living or found within Franklin County who has not reached their eighteenth (18) birthday and who commits a public offense, as defined in KRS 600.020(40). Franklin Family Court shall not have jurisdiction over such matters.
803.  Beyond Control Petitions.
Text
A.  If a parent or guardian of a juvenile wishes to file a Beyond Control Petition, they must first contact a Franklin County Court Designated Worker and submit an AOC-JV-38, Affidavit and Beyond Control of Parent Evaluation Form along with their petition to the court. If a school official wishes to file a Beyond Control Petition, they must first contact a Franklin County Court Designated Worker and submit an AOC-JV-38.1, Affidavit and Beyond Control of School Evaluation Form along with their petition to the court.
Rule 9.  Miscellaneous.
901.  Trials, Hearings, Motions, Discovery, and Subpoenas.
901.1.  Scheduling of Hearings and Motions.
Text
A.  All hearings and motions, whether contested or uncontested, shall be filed with the Franklin Circuit Court Clerk, and shall be scheduled in accordance with the court schedule previously set out in Rule 201 and in its entirety in (Appendix No. 2).
B.  No motion shall be filed, other than a motion for default judgment, until the responding party has been served with a summons and is properly before the court.
901.2.  Contested Hearings/Trials.
Text
A.  A contested hearing or trial is one in which the parties have not agreed upon the division of property, debts, custody, support, or anyone of the elements and the taking of evidence is necessary to permit the court to render a determination.
B.  Pre-Trials:
 	1.  Pre-trials will not be scheduled until the parties can demonstrate that the case is ready for trial, specifically, that discovery is complete, Families in Transitions classes have been completed when required and all mediation orders, if any, have been complied with.
 	2.  To schedule a pre-trial, the parties or counsel for the parties must make a motion to the court to be heard in accordance with the court schedule as previously outlined in FCR 301. Upon hearing of said motion, the Franklin Circuit Clerk will schedule a date for pre-trial.
 	3.  Pre-trials will not be continued, except for good cause shown in the file or on the record within five (5) business days of the scheduled pre-trial date.
 	4.  At the pre-trial conference:
 		a.  All attorneys and clients must be present;
 		b.  Pretrial memorandums from both parties shall be presented;
 		c.  Parties should be prepared to make stipulations as to agreed facts;
 		d.  Any pre-trial motions shall be heard.
C.  Trial/Hearings shall not be continued, except for good cause shown in the file or on the record, within two (2) weeks of the trial date and shall be immediately be reset by the Court.
901.3.  Discovery.
Text
A.  Discovery shall be completed twenty (20) days prior to the final trial date.
B.  It shall be the duty of the party to supplement all required responses in accordance with CR 26.05 not later than thirty (30) days prior to the hearing date, or at any time prior to trial if discovered within thirty (30) days before trial.
C.  Upon application to the court, discovery time may be extended in custody issues and complex economic issues.
D.  Motions to modify child support obligations shall be governed by the provisions of FCRPP 9(5). In child support motions, pendente lite motions, motions for modification of an existing child support obligation, or in a final hearing where child support is at issue, counsel for each party shall, without formal request and as soon as practical, exchange all relevant and necessary information and documentation pertaining to his/her clients income, health care expenses covering the children, and work-related child care expenses. Appropriate income information shall include, but is not limited to:
 	1.  Complete Federal Income Tax Returns with schedules and the first full page of the party's State Income Tax Returns for the three previous calendar years (for the sake of confidentiality, these tax returns shall only be exchanged between parties for the purpose of discovery, and shall not be filed with the Circuit Clerk nor be made public record in any way);
 	2.  The last three (3) paycheck receipts from the party's current or most recent employment for the purpose of determining income earning capacity; and
 	3.  Documents pertaining to income from sources other than earnings.
It is the position of the court that a hearing is not the place for discovery; however, the interest of the child(ren) is the overriding concern. Therefore, in the event that this information is not forthcoming from a party and a subpoena is issued for compliance, then the cost of the additional attorneys' fees and court costs shall be borne by the un-cooperative party.
E.  Each party shall furnish to the court, immediately prior to any child support hearing, a completed Worksheet for Monthly Child Support Obligations conforming to the proof the party intends to introduce. Counsel shall stipulate as much income information as possible. Nothing herein shall preclude any party from presenting evidence as to the existence of an exception to the utilization of the Child Support Guidelines established by KRS 403.212.
901.4.  Subpoenas for Medical, Psychiatric, or Other Privileged Records.
Text
A.  Subpoenas for medical records shall be issued pursuant to KRS 422.300 et seq.
B.  Subpoenas and accompanying orders for release of psychiatric and other privileged records shall only be issued by the court upon motion by the requesting party, accompanied by an appropriate affidavit, which shall set forth legitimate grounds for the request. Said affidavit shall specifically state a statutory and/or common-law basis for the issuance of the subpoena and order.
901.5.  Domestic Violence Waiver.
Text
In any matter before this court, any party may seek an order from the court waiving the requirement to share specific information with the opposing party if release of such information would endanger the safety and welfare of the party, child, or another involved person.
901.6.  Post Decree Litigation.
Text
The provisions of FCRPP 3(6) regarding reopening fees shall apply in domestic relations cases and paternity determinations (not including motions for support enforcement filed under 42 U.S.C. Title IV-D), unless the movant is proceeding in forma pauperis. The clerk shall collect the $50.00 fee upon the filing of the motion.
901.7.  Protection of Personal Information.
Text
A.  All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, and 407 by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
902.  Economic Litigation Docket (Case Management).
Text
The provisions of FCRPP 2(6) apply to all cases, except that divorce, custody, and visitation actions that have had no action in sixty (60) days or more shall automatically be scheduled for a case management conference by the Circuit Court Clerk, and parties shall receive notice of a hearing via a Case Management Order. Attorneys and parties shall attend and follow the instructions in the Case Management Order, and comply with the relevant provisions of FCRPP 2(6). Cancellations or rescheduling shall occur at least five (5) business days prior to the scheduled date in writing and filed with the Clerk of the Circuit Court.
Appendix 1
Twenty-Four Hour Accessibility To Emergency Protective Orders And Local Joint Jurisdiction Domestic Violence Protocol 48th Judicial Circuit And District Franklin County
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
I.  Uniform Protocol for Processing Cases 
 	A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 	B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	C.  Domestic violence matters maybe reassigned from the district court division to circuit/family court when there is a dissolution/custody proceeding pending.
 	D.  Domestic violence cases are civil matters within the purview of CR 41.01.
 	E.  Franklin County shall retain venue and jurisdiction of domestic violence proceedings filed here regardless of dissolution or child custody proceedings pending in any other county in the Commonwealth.
II.  Twenty-four Hour Accessibility 
 	A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
During regular business hours, which are 8:00 a.m. to 4:30 p.m. Monday-Friday, a person who wishes to obtain an Emergency Protective Order (EPO) should go to the Offices of Family Court and file a Domestic Violence Petition.
 	B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
The following persons are authorized to provide Domestic Violence Petition Forms to any person seeking an Emergency Protective Order and are hereby authorized to take the oath of the person making the petition affirming the truthfulness of its content, and to verify the signature of that person:
 		 	a.  Franklin Circuit Court Clerk and all deputy clerks;
 		 	b.  Franklin County Attorney, Assistant County Attorneys and County Attorney Office staff;
 		 	c.  Franklin County Crime Victims Advocate and staff;
 		 	d.  Sheriff of Franklin County and all Deputy Sheriffs;
 		 	e.  Members of the Frankfort City Police Department and the Kentucky State Police;
 		 	f.  Franklin Circuit and District Judges.
 		 	g.  Franklin Family Court Office Staff.
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The person receiving and verifying the completed Domestic Violence Petition shall immediately present the Petition to the Family Court Judge. If the Family Court Judge is unavailable, the Petition shall be presented to a Franklin Circuit or District Court Judge.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The person receiving and verifying the completed Domestic Violence Petition shall immediately present the Petition to the Family Court Judge. If the Family Court Judge is unavailable, the Petition shall be presented to a Franklin Circuit or District Court Judge. In such cases, the Judge may issue an order and summons, and have it served. Copies of said summons and order shall be presented to the Clerk for filing on the next business day.
 	E.  Petitions will be reviewed within an hour of presentation to a judge unless it is impossible due to the unavailability of a judge.
 	F.  The schedule for domestic violence hearings is as follows:
Domestic violence proceedings are held each Wednesday at 10:00 a.m. in the Franklin County Courthouse in accordance with the Family Court schedule. All hearings will be held in Family Court regardless of whether a Circuit, District, or Family Judge issues the Emergency Protective Order.
III.  Contempt Proceedings 
 	A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
 		1.  Criminal Contempt. 
 		 	  Violations of an Emergency Protective Order or Domestic Violence Order which has been served on the Respondent shall constitute contempt of court and/or a Class A Misdemeanor. Any peace officer having probable cause to believe that there has been a violation of either an Emergency Protective Order or a Domestic Violence Order shall arrest the Respondent without a warrant pursuant to KRS 403.760.
 		2.  Civil Contempt. 
 		 	  If an alleged violation of previously issued and in-effect Emergency Protective Order or Domestic Violence Order occurs, the Petitioner may go to the offices of Family Court during regular business hours, to file a Show Cause Order or Forthwith Order of Arrest to hold Respondent in contempt of court. Those persons authorized to take Petitions for Emergency Protective Orders are authorized to take the oath of the person charging contempt affirming the truthfulness of its content and to verify the signature of that person.
 	C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
 	D.  The person receiving and verifying the completed Show Cause Order or Forthwith Order of Arrest shall immediately deliver the Order to the Family Court Judge. If the Family Court Judge is unavailable, the Order shall be presented to a Franklin Circuit or District Court Judge.
 	E.  Based upon the allegations in the Show Cause Order or Forthwith Order of Arrest, the Judge to whom the Order is presented will make a decision on whether to issue a Show Cause Order or Forthwith Order of Arrest.
 	F.  If a Show Cause Order or Forthwith Order of Arrest is issued, the Circuit Court Clerk shall, upon receipt of the Order, schedule a hearing during the next available Domestic Violence session of Family Court.
 	G.  There shall also be a 24-hour availability of Forthwith Orders for Arrest for alleged violations of previously issued and in-effect Domestic Violence Orders.
Appendix 2

Text

 FAMILY COURT HEARING SCHEDULE Every second and fourth Monday of each month: 9:00 a.m. Juvenile Status Monday 1:00 p.m. Adoptions/Terminations (by appointment) Tuesday 9:30 a.m. Domestic Relations Motions/Trials Wednesday 10:00 a.m. Domestic Violence 1:00 p.m. Child Support, civil cases 1:30 p.m. Child Support, confidential cases Thursday 9:30 a.m. Case Management Conferences, Pro Se Domestic Relations Motions/Trials Friday 9:30 a.m. Dependency/Abuse/Neglect
Click to view table.
Appendix 3
Commonwealth of Kentucky Franklin Circuit Court Division III – Family Court Civil Action No. -CI-
Text
IN RE: THE MARRIAGE OF
 _____________________________________________________________________  PETITIONER
AND    MANDATORY CASE DISCLOSURE
  ACKNOWLEDGMENT/STIPULATION
 _____________________________________________________________________  RESPONDENT
All sections must be completed. If the answer to a given section is “None,” “Not applicable,” or “Unknown,” answer that section accordingly. If a question requires further documentation or an additional schedule, please attach
I,  _____________________________________________________________________ , declare under oath that my personal information is:
Name:  _________ 
Address:  _________ 
 _________ 
 _________ 
Social Security No.:
 _________ 
Date/Place of Birth:
 _________ 
Date/Place of Marriage:
 _________ 
Date of Separation:
 _________ 
Spouse's Name:
 _________ 
Spouse's Birth
Date:  _________ 
My occupation is:
 _________ 
I am currently employed
at:  _________ 
I earn  _____________  per  _____________  and work  _____________  hours (if paid hourly)
I am paid ( ) weekly ( ) monthly ( ) other  _____________ .
My year to date earnings are  _____________  (attach four [4] most recent pay stubs).
My monthly gross income from employment is  _____________ .
I hereby acknowledge that the information contained in  _____________ 's mandatory Case Disclosure is a true and accurate reflection of the financial disputes in the matter, and that there are no additional assets, debts, or issues that require disclosure, to the best of my knowledge and belief.
If maintenance is an issue, or if there are property distribution issues, please proceed to use the full mandatory Verified Disclosure form.
LAY WITNESSES
Name the lay witnesses (non-experts, i.e., friends, family members, etc.) you expect to call at trial and the issue(s) you expect them to testify about.
1.  _________ 
 _________ 
2.  _________ 
 _________ 
3.  _________ 
 _________ 
4.  _________ 
 _________ 
5.  _________ 
 _________ 
6.  _________ 
 _________ 
EXPERT WITNESSES
Name the expert witnesses (doctors, accountants, etc.) you expect to call at trial and the issue(s) you expect them to address.
1.  _________ 
 _________ 
2.  _________ 
 _________ 
3.  _________ 
 _________ 
4.  _________ 
 _________ 
5.  _________ 
 _________ 
6.  _________ 
 _________ 
LENGTH OF TRIAL
How many days to you expect this trial to take?  _________  hours  _________  days.
OTHER LEGAL ACTIONS
Please give the name of the case, case number, and name of the Court or Administrative Agency for any case to which you are or have been a party within the last year, as well as a brief description of the nature of the case and the present status of the case.
1.  _________ 
 _________ 
 _________ 
 _________ 
2.  _________ 
 _________ 
 _________ 
 _________ 
3.  _________ 
 _________ 
 _________ 
 _________ 
4.  _________ 
 _________ 
 _________ 
 _________ 
REQUIRED SEPARATE ATTACHMENTS
You shall attach to this schedule:
1. Your three (3) most recent paycheck receipts or other documented evidence of earning for the last two (2) months if such paycheck receipts are not available;
2. A full and complete copy of your last three (3) federal income tax returns and the first page of your last three (3) State income tax returns.
I hereby certify that the above information is true to the best of my knowledge, information and belief.
 _____________________________________________________________________ 
 PETITIONER( ) / RESPONDENT( )
Subscribed and sworn to before me this  _________  day of  _________ ,  _________ .
 _____________________________________________________________________ 
 NOTARY PUBLIC,
 STATE AT LARGE
 My commission expires:
 _____________________________________________________________________ 
CERTIFICATE
It is hereby certified that a copy of the foregoing Mandatory Case Disclosure Acknowledgment/Stipulation (with attachments) was mailed on this  _________  day of  _________ ,  _________ , to:
 _____________________________________________________________________ 
 _____________________________________________________________________ 
 _____________________________________________________________________ 
 _____________________________________________________________________ 
 _____________________________________________________________________ 
 Counsel for  _____________________________________________________________________ 
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Organization of Franklin District Court
1.  [Continuous Session.]
Text
The Franklin District Court is a Court of continuous session.
2.  [Criminal and Traffic Dockets.]
Text
The Judges of Franklin District Court shall each maintain their own traffic and criminal dockets. The Judges shall rotate through all other various divisions of the Court. Each rotation shall be for a two month period.
3.  [Presiding in Other Division.]
Text
Any Judge of a Division may preside and hear and determine any case or question in any other Division when requested to do so by the Judge of that Division or when the Judge of that Division is sick or absent from the county or otherwise not available; provided however, once jeopardy has attached at any stage of any criminal case or any decision affecting the merits of a civil case has been determined by the Judge to whom the proceeding was originally assigned, in the absence of good cause to the contrary any matter connected with the pending case or any supplemental proceeding therein shall be heard by the Judge to whom the proceeding was originally assigned at such time and place as the Judge by order may direct.
4.  [Court Divisions.]
Text
The Franklin District Court shall be composed of (1) Criminal Division, (2) Juvenile Division, (3) Traffic Division, and (4) Civil Division.
5.  [Division Sessions.]
Text
The above specified Divisions of Franklin District Court shall contain separate sessions within said Divisions as follows:
 	(1)  Criminal Division –
 		(a)  Arraignments – Monday – Thursday, 9:00 a.m.
 		(b)  Misdemeanor trials – Tuesday, 10:00 a.m.
 		(c)  Motions – Tuesday, 1:00 p.m.
 		(d)  Felony examining trials and other Court trials on misdemeanors – Tuesday, 1:00 p.m.
 	(2)  Juvenile Division –
 		(a)  Regular sessions of Juvenile Court – Wednesday, 9:00 a.m.
 		(b)  Paternity – Monday, 11:00 a.m.
 	(3)  Traffic Division –
 		(a)  Regular Traffic Sessions – Thursday, 9:00 a.m.
 		(b)  Pretrials – Thursday, 11:00 a.m.
 		(c)  Motions – Thursday, 1:00 p.m.
 		(d)  Trials – Thursday, 1:00 p.m.
 	(4)  Civil Division –
 		(a)  Civil Sessions – Monday, 10:00 a.m.
 		(b)  Probate Sessions – Monday, 9:00 a.m.
 		(c)  Small Claims – 2nd and 4th Mondays, 1:00 p.m.
 		(d)  Domestic Violence – Wednesday, 2:00 p.m.

Civil Motions and Motion Dockets
6.  [Service of Motions.]
Text
Written motions and notice of the hearing thereof shall be filed and served at least five (5) business days before the time specified for the hearing, unless a different period is fixed by the Rules of Civil Procedure, and applicable statute, or by Court Order.
7.  [Attendance at Motion Docket.]
Text
If an agreed order signed by all counsel for all parties affected is submitted to the Clerk prior to the call of the Motion Docket, counsel need not attend the call of the Motion Docket.
8.  [Filing of Motions.]
Text
All motions are to be filed in the District Clerk's Office, NOT in open Court. No court files are to be removed from the District Clerk's office unless done so by the Clerk, Deputy Clerk, or District Judge.
9.  [Filing of Probate Pleadings.]
Text
All probate pleadings are to be filed with the District Clerk on or before the Friday before the Court date.

Filing Complaints
10.  [Filing with Clerk.]
Text
When a civil complaint is filed, a legible copy thereof including the names and addresses of the attorney and true copies of all affidavits and exhibits shall be filed with the Clerk for each respondent.

Entry of Orders and Judgments
11.  [Preparation of Order or Judgment.]
Text
Whenever any ruling is made or opinion rendered, an order or judgment in conformity therewith shall immediately be prepared by counsel for the successful party, shall be attested by counsel for all parties thereto as in conformity to the ruling or opinion, and shall be presented to the Court.
12.  [Delivery to Clerk.]
Text
When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. Counsel preparing the order or judgment shall also deliver to the Clerk a sufficient number of copies to serve all parties. The order or judgment shall include a service list or all parties who will receive copies.

Dismissal of Action for Failure to Prosecute
13.  [Dismissal from Civil Docket.]
Text
When any civil action has remained on the Civil Docket for one year without any step being taken indicating an intention to prosecute said action, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.
14.  [Small Claims Dismissal.]
Text
When any Small Claims action has remained on the Small Claims Docket for six (6) months without having been tried, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.

Record of Proceeding
15.  [Electronic Recording.]
Text
A record of all proceedings in all Divisions and Sessions of the District Court will be made by Court personnel by electronic recording devices operated by that personnel, and no written transcript of the proceeding is required or necessary. All appeals will be upon the record as preserved by said recording; provided however, any party may at their sole cost and expense provide a court reporter to make stenographic notes of the proceedings which can serve as a record of the proceeding, but does not serve as an official record of the proceeding.

Motions in Criminal and Traffic Courts
16.  [Filing.]
Text
All motions for Criminal and Traffic Courts must be filed with the Clerk three (3) business days before the scheduled court date. All motions must be filed in the District Clerk's office, NOT in open Court. No case will be heard unless the Clerk has been notified three (3) business days before the Court date. No court files or jackets are to be removed from the District Clerk's office unless done so by the Clerk, Deputy Clerk or District Judge.

Bonds
17.  [Property Bonds — Refunds.]
Text
No property bonds will be accepted in District Court. No bond will be refunded until the case is disposed of and all fines and costs have been paid.

Mediation
18.  [Mediation.]
Text
Franklin District Court adopts rule 25 of the Franklin Circuit Court concerning mediation.

Private Probation Companies
19.  [Private Probation Companies.]
Text
If the Court uses a private probation company to provide probation services for misdemeanant offenders in District Court, the following guidelines shall apply:
 	(a)  The District Court is to set the terms of probation. The private probation company shall not have discretion as to the terms or conditions of probation, including but not limited to the condition of or amount of restitution.
 	(b)  Private probation companies shall NOT collect fees, fines and/or costs for the Court of Justice. KRS 30A.190 requires this function to be performed by the circuit clerk only. Therefore, district courts shall not provide for the collection of these monies by private probation companies on any cases in which a sentence is rendered. This directive does not refer to or apply to fees charged misdemeanants under (e) below.
 	(c)  Private probation companies shall NOT collect restitution. Pursuant to KRS 533.030, the collection of restitution is a function of the circuit clerk.
 	(d)  These amended local rules shall be submitted to the Chief Justice for his approval pursuant to SCR 1.040 and RCr 13.02.
 	(e)  Fees/Pro bono. In the event the Defendant is indigent, the private probation company, in performing a service to the court, shall provide pro bono services. The private probation company shall employ a sliding scale fee schedule for indigent defendants based upon their ability to pay. The sentencing judge shall assign pro bono cases to the private probation company. There shall be proportional assignment of pro bono cases between private probation companies coming before the Court. Such pro bono service shall be reported by the private probation company to the sentencing court on a monthly basis. Any fee charged shall be reasonable and shall be approved by the Court.
 	(f)  Selection of private probation company. In selecting a private probation company, the district judge shall comply with SCR 4.300, CANON 2B of the Code of Judicial Conduct, which provides that a judge should not lend the prestige of judicial office to advance the private interests of others, nor convey or permit others to convey the impression that they are in a special position to influence the judge. Therefore, the judge shall not use the services of a private probation company in which the judge, the judge's spouse or minor child residing in the household has an individual or fiduciary financial interest; nor shall the judge use the services of a private probation company in which the company's principal officer, director, or trustee or spouse of said officer, director or trustee is related by blood or marriage within the third degree of relationship to the judge or the judge's spouse. See also SCR 4.300, CANON 3C(1)(c), (d)(I).
 	(g)  Employees of private probation companies shall be seated behind the bar. Only Court of Justice employees are allowed to be seated within the bar in or around the judge's bench.
 	(h)  Forms. Private probation company forms shall not be used by the district court. AOC Form 455, Order of Probation/Conditional Discharge is available for use by the Court.
 	(i)  Liability. Before any private probation company can be used by the district court, the company shall produce and keep current a certificate of liability insurance in an amount to be determined by the Chief Justice.
 	(j)  Private probation companies shall not provide monitoring services to the Court of compliance by DUI offenders with court ordered treatment.
 	(k)  Private probation companies shall not operate diversion programs.
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Rule 1.  As Amended April 30, 2012
101.  Introduction/Preface.
Text
These are the Rules of Practice of the Family Court for the 49th Judicial Circuit. These Rules supplement the Kentucky Rules of Civil Procedure (CR), the Kentucky Rules of Criminal Procedure (RCr), and the Family Court Rules of Procedure and Practice (FCRPP). These rules supersede the Local Family Court Rules of Procedure, 49th Judicial Circuit, approved by the Supreme Court of Kentucky on October 8, 2008.
102.  Effective Date.
Text
These rules shall become effective upon final approval of the Chief Justice of the Supreme Court of Kentucky.
103.  Citation.
Text
These rules shall be cited as “LFCR” for Local Family Court Rules.
104.  Assignment of Cases.
Text
The jurisdiction of the Family Court is as set forth in KRS 23A.100 and FCRPP 1(2), and all cases within its jurisdiction shall be assigned to the Circuit Court, Division II.
105.  Holidays.
Text
Court will not be in session on any holidays established by or for the Kentucky Court of Justice.
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing.
201.  Regular Motion Hour/Trial Schedule.
Text
The following is a hearing/trial schedule for cases before the Family Court:
 ALL MONDAYS SIMPSON COUNTY 9:00 a.m. Motion Hour 1:00 p.m. Motion Hour 1 st , 3 rd  and 5 th  TUESDAYS ALLEN COUNTY 9:00 a.m. Domestic Violence Cases 10:30 a.m. Paternity & Juvenile Child Support Cases 1:00 p.m. Dependency, Neglect & Abuse Cases 3:15 p.m. Status Offense Cases 2 nd  & 4 th  TUESDAYS ALLEN COUNTY 9:00 a.m. Domestic Violence Cases (4 th  Tuesday only) 10:30 a.m. Paternity & Juvenile Child Support Cases 1:00 p.m. Domestic Violence Cases (2 nd  Tuesday only) 3:15 p.m. Status Offense Cases 1 st , 3 rd  and 5 th  WEDNESDAYS SIMPSON COUNTY 9:00 a.m. Domestic Violence Cases 10:30 a.m. Dependency, Neglect & Abuse Cases 2 nd  and 4 th  WEDNESDAYS SIMPSON COUNTY 9:00 a.m. Domestic Violence Cases 10:30 a.m. Dependency, Neglect & Abuse Cases 1:00 p.m. Paternity & Juvenile Child Support Cases 3:15 p.m. Status Offense Cases ALL THURSDAYS ALLEN COUNTY 9:00 a.m. Motion Hour 1:00 p.m. Motion Hour 1 st , 3 rd  and 5 th  FRIDAYS ALLEN COUNTY 9:00 a.m. Trials 11:00 a.m. Adoptions 1:00 p.m. Trials 2 nd  & 4 th  FRIDAYS SIMPSON COUNTY 9:00 a.m. Trials 11:00 a.m. Adoptions 1:00 p.m. Trials
Click to view table.
*** Note: Any party filing a motion shall contact the Judicial Secretary for the assignment of a date and time.
202.  Exceptions to Regular Motion Hour Schedule.
Text
Any motion expected to require a lengthy hearing (2 hours or more) may be assigned for a hearing by the Judicial Secretary at a specific time other than' the regularly scheduled motion hours. Further, deviations from the above schedule may be made, when possible, in order to avoid unnecessary delay or to address an emergency situation.
Rule 3.  Adoptions/Termination of Parental Rights
Text
No additional local rules are established at this time pertaining to adoption or termination of parental rights cases. For uniform statewide rules see FCRPP 32 – 36.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy
Text
Domestic Violence cases shall be governed by the Domestic Violence Protocol Order for Allen and Simpson Counties incorporated in these rules (See Appendix “A”).
Rule 5.  Paternity
Text
No additional local rules are established at this time pertaining to paternity cases. For uniform statewide rules see FCRPP 14 and 15.
Rule 6.  Dependency, Neglect and Abuse
601.
Text
An Emergency Custody Order may be issued by the Family Court Judge. If the Family Court Judge is not available, then the District Court Judge may issue the Emergency Custody Order. If both the Family Court Judge and District Court Judge are not available, then the Simpson County Trial Commissioner may issue the Emergency Order.
Rule 7.  Domestic Relations Practice
701.
Text
Motion hour shall be as set forth in Family Court Rule 201. Motions shall be filed at least seven (7) days prior to the scheduled hearing date. Responses, if any, shall be filed and served at least two (2) days prior to the hearing date. Service of the motion, shall occur at least five (5) business days prior to the hearing date. These time limits may be waived by the court on a showing of good cause or in the interest of justice.
702.
Text
All motions, except those included in an answer, when served on the adverse party, shall contain a date on which said motion shall be heard. Any motion noticed which fails to include the date of the hearing shall be treated as if no motion has been filed.
703.
Text
All motions to compel discovery shall contain a certificate, by counsel, that she or he has conferred or corresponded with opposing counsel and that they are unable to reconcile their differences without a hearing.
704.
Text
Motions relating to child custody shall be accompanied by an affidavit(s) that contains a statement of the extent to which the child/children have been in the physical possession of each parent within the Commonwealth of Kentucky for the past six (6) months.
705.
Text
Motions relating to child visitation shall contain a statement setting forth specific reasons why the time-sharing/visitation guidelines incorporated in these rules should not be followed. (See Appendix “B”).
706.  Disputed Child Custody and/or Visitation Arrangements.
Text
A.  The parties are encouraged to reach an agreement regarding custody and visitation times that are in the best interest of the children.
B.  At such time that it is determined that custody and/or visitation time arrangements are in dispute and the parties are unable to resolve the conflict, a party may seek or the Court, sua sponte, may order appropriate action to address the custody and/or' visitation time arrangement. Pursuant to FCRPP 6, such appropriate actions may consist of one or more of the following:
 	1.  Custody evaluation;
 	2.  Psychological evaluation(s) of a party or parties, and/or children;
 	3.  Family counseling;
 	4.  Mediation/evaluation (except in cases of domestic violence) where the parties are assisted in reaching their own resolution of conflict; however, if this process fails, the Court may order a custody evaluation which is to be reported to the Court and the parties;
 	5.  Appointment of a guardian ad litem to represent the best interest of the children;
 	6.  Appointment of independent counsel to represent the children;
 	7.  The appointment of other suitable professionals for opinions or advice which the Court deems appropriate;
 	8.  Such other action deemed appropriate by the Court.
In requesting one of the alternatives presented above, counsel for a party shall provide in detail the reasons supporting the request.
707.  Trial Memorandum.
Text
When requested by the Court, Petitioner and Respondent shall file trial memoranda which address the following:
 	1.  A summary of the general facts;
 	2.  A statement of any stipulated facts;
 	3.  A listing of all issues of fact and law for adjudication;
 	4.  A concise statement of each general issue in dispute;
 	5.  Argument with ample supportive citations of authority pertinent to each issue of fact and law;
 	6.  Conclusion setting forth the specific relief sought from the Court;
 	7.  Any updated witness lists, trial exhibits; etc., and
 	8.  A statement of the status of mediation (if applicable).
708.  Mediation.
Text
Pursuant to FCRPP 2(6), mediation may be ordered on the Court's own motion or may be voluntarily submitted by the parties upon agreement. Mediation may be scheduled by motion or by contacting the office of the Family Court Judge for referral and order. Cases shall be referred to a domestic relations mediator trained and approved by the Kentucky Court of Justice unless the parties agree to another mediator. Any such mediator must have the same qualifications as a mediator on the approved Court of Justice list.
Rule 8.  Status Offenses
801.
Text
When appropriate, the Court will consider alternatives to detention as authorized by the Kentucky Revised Statutes and FCRPP 44, including, but not limited to, programs or placements available through the Justice Cabinet and other community partners.
Rule 9.  Pre-Trial Conferences (Criminal Cases).
901.
Text
These Rules are subject to the Family Court Rules of Procedure and Practice, the Kentucky Rules of Civil Procedure and all applicable provisions of the Kentucky Revised Statutes.
902.
Text
All attorneys practicing in the 49th Judicial Circuit are directed to adhere to the Code of Professional Conduct and to be familiar with the provisions of these local rules and the FCRPP.
903.
Text
An attorney shall forthwith file an entry of appearance in a case as soon as he or she becomes involved in the case. If an attorney is being substituted as counsel of record for another attorney, a motion shall either be filed or an agreed order submitted.
904.
Text
All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, and 407 by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
Appendix A
Text
Twenty-Four Hour Accessibility To Emergency Protective Orders And Local Joint Jurisdiction Domestic Violence Protocol 49th Judicial Circuit And District Allen And Simpson Counties
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section N, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
 	I.  Uniform Protocol for Processing Cases 
 		A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 		B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		C.  No jurisdiction shall adopt a blanket “no drop” policy. Domestic violence cases are civil matters within the purview of CR 41.01.
 		D.  Domestic violence cases shall be reassigned or transferred to another circuit under the following circumstances:
Whenever a dissolution or child custody action is pending in another county of the Commonwealth, the domestic violence action may be retained or transferred, in the discretion of the presiding judge.
Consistent with FCRPP 12, when the local domestic violence protocol requires that a case be transferred to another circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
Office of the Allen Circuit Clerk
Office of the Simpson Circuit Clerk
Office of the Allen County Sheriff
Office of the Simpson County Sheriff
Scottsville Police Department
Franklin Police Department
Every Clerk, Deputy Clerk, Sheriff, Deputy Sheriff, Chief of Police, and Police Officer of the various offices listed above is authorized to take the oath of the person petitioning for an Emergency Protective Order. Additionally, the Allen and Simpson Circuit Clerks and Deputy Clerks are authorized to take the oath of any person seeking a motion to amend a Domestic Violence Order. Any such person administering the oath shall affix his/her signature and office in the space provided on the form.
 		B.  The following agencies and offices are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
Office of the Allen County Sheriff
Office of the Simpson County Sheriff
Scottsville Police Department
Franklin Police Department
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The Division II Circuit (Family) Court Judge. In the event the Division II Circuit (Family) Court Judge is unavailable, then the petition shall be presented as follows:
Allen County
First, the District Court Judge. If said Judge cannot be located, then;
Second, the Trial Commissioner of Simpson County. If the Trial Commissioner cannot be located, then;
Third, the Division I Circuit Court Judge.
Simpson County
First, the Trial Commissioner of Simpson County. If the Trial Commissioner cannot be located, then;
Second, the District Court Judge. If said Judge cannot be located, then;
Third, the Division I Circuit Court Judge.
The Simpson County Trial Commissioner shall, pursuant to SCR 5.030 and SCR 5.040, be authorized to review Domestic Violence Petitions and to issue Emergency Protective Orders when he so finds appropriate, in both Allen and Simpson Counties.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The Division II Circuit (Family) Court Judge. In the event the Division II Circuit (Family) Court Judge is unavailable, then the petition shall be presented as follows:
Allen County
First, the District Court Judge. If said Judge cannot be located, then;
Second, the Trial Commissioner of Simpson County. If the Trial Commissioner cannot be located, then;
Third, the Division I Circuit Court Judge.
Simpson County
First, the Trial Commissioner of Simpson County. If the Trial Commissioner cannot be located, then;
Second, the District Court Judge. If said Judge cannot be located, then;
Third, the Division I Circuit Court Judge.
The Simpson County Trial Commissioner shall, pursuant to SCR 5.030 and SCR 5.040, be authorized to review Domestic Violence Petitions and to issue Emergency Protective Orders when he so finds appropriate, in both Allen and Simpson Counties.
 		E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 		F.  The schedule for domestic violence hearings is as follows:
 COURT DAY AND TIME Allen Circuit Court, Division II All Tuesdays except 2 nd  @ 9:00 a.m., 2 nd  Tuesdays @ 1:00 p.m. Simpson Circuit Court, Division II Wednesdays @ 9:00 a.m.
Click to view table.
 	III.  Contempt Proceedings. 
 		A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the clerk of the Court.
 		C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
 		D.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
Appendix B
Text
TlME-SHARING/VISITATION GUIDELINES
The following schedules are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest.
 	1.  The time-sharing/visitation schedule set by the court for holidays, school breaks and summer break should control over regularly scheduled time-sharing/visitation time, even if this allows successive time-sharing/visitation periods.
 	2.  The parent exercising time-sharing/visitation shall be responsible for timely picking up the child(ren) at the beginning of the time-sharing/visitation period, and the other parent shall be responsible for timely picking up the child(ren) at the end of the timesharing/ visitation period.
 	3.  Times in a time-sharing/visitation schedule should be set in the time zone where the child primarily resides.
 	4.  For time-sharing/visitation times pertaining to school holidays, whether in a formal school or home-schooled, the school holidays where the child(ren) primarily resides shall apply.
 	5.  Each parent shall provide to the other parent contact numbers and addresses (unless a domestic violence order is in effect) where the child(ren) can be located during their scheduled time-sharing/visitation time.
 	6.  The parent exercising time-sharing/visitation shall be allowed to exercise timesharing/ visitation on alternate weekends from Friday evenings at 6:00 p.m. to Sunday evenings at 6:00 p.m., and on Thursday evenings following the weekend visit from 5:30 p.m. to 7:30 p.m.
 	7.  For the purpose of visitation the following seven (7) holidays shall be divided between the parents:
 (1) New Years Day (2) Martin Luther King Day (3) Easter (4) Memorial Day (5) July 4th (6) Labor Day (7) Thanksgiving Day
Click to view table.
In the odd-numbered years, i.e. 2011, the mother shall have the child(ren) on the odd-numbered holidays (left column), and the father shall have the child(ren) on the even-numbered holidays (right column). In the even-numbered years, i.e. 2012 the father shall have the odd-numbered holidays and the mother the even-numbered holidays. Time-share/visitation shall be from 9:00 a.m. – 9:00 p.m., unless the child is in school that day in which case visitation shall be from 5:00 p.m. – 9:00 p.m.
 	8.  During odd-numbered years, i.e., 2011, the father shall receive parenting time from December 18th at 6:00 p.m. until December 24th at 6:00 p.m.; and the mother shall receive parenting time from December 24th at 6:00 p.m. until December 31st at 6:00 p.m. In even-numbered years, i.e., 2012, the mother shall receive parenting time from December 18th at 6:00 p.m. until December 24th at 6:00 p.m., and the father shall receive parenting time from December 24th at 6:00 p.m. until December 31st at 6:00 p.m.
 	9.  On Mother's Day and Father's Day, no matter whose turn for time-sharing/visitation, the child(ren) shall be with the appropriate parent on those days. Timesharing/ visitation shall be from 9:00 a.m. – 9:00 p.m.
 	10.  The non-residential parent shall have four (4) weeks of time-sharing/visitation each summer for child(ren) four (4) years or older provided there shall be no continuous time-sharing/visitation of longer than two (2) weeks at a time. For child(ren) age two(2) to four (4) years, the non-residential parent shall have two (2) weeks timesharing/ visitation. For child(ren) between the ages of one (1) and two (2), there shall be one (1) week of time-sharing/visitation. For a child(ren) under the age of one (1), the non-residential parent may have visitation for three (3) days. Each party shall give the other party at least sixty (60) days notice of his or her vacation schedule so that both parties have an opportunity to have the child(ren) during his or her vacation from work.
 	11.  The child shall celebrate his/her birthday in the home of the residential parent, unless it falls on a time-sharing/visitation day. In the event the non-residential parent does not have the child on his/her birthday an additional, non-scheduled time-sharing/visitation day shall be granted so that the non-residential parent may give the child a birthday if desired.
 	12.  In alternating years the non-residential parent shall have the child(ren) for a week of any fall or spring break from school which the child(ren) may have, provided the child(ren) are returned to the residential parent no less than 24 hours before they are to resume school. Unless otherwise agreed, the first fall or spring break vacation with the non-residential parent shall be in the calendar year after the one in which the decree is granted. Should Easter fall during a spring break when the child is with the residential parent and it is the non-residential parent's turn to have timesharing/visitation with the child for Easter vacation, then an additional, non-scheduled time-sharing/visitation day shall be granted to the non-residential parent.
 	13.  Waiting/Tardiness/Cancellation.
 		a.  In the event either parent will be more than 30 minutes late to pick up the child(ren) due to reasonable unforeseen circumstances, he or she should provide direct notice to the other parent or a designated third party and make suitable arrangements for exchange of the child(ren).
 		b.  If time-sharing/visitation is missed through no fault of the parent, and reasonable notice has been given, that time should be made up, if reasonable to do so.
 		c.  If a child is ill, the parent who has the child shall give 24-hour notice, if possible, to allow for appropriate plans to be made.
 		d.  The child(ren) and/or the other parent have no duty to await the parent exercising time-sharing/visitation for more than thirty (30) minutes of the time-sharing/visitation time. A parent exercising time-sharing/visitation arriving to pick up the child(ren) more than thirty (30) minutes late shall forfeit that time-sharing/visitation period. The other parent has the right to refuse visitation if the parent exercising time-sharing/visitation is under the influence of intoxicants or drugs.
 	14.  Transportation: the parents should transport the child(ren) in a safe manner, which includes utilizing the appropriate child restraint systems and not driving under the influence of intoxicants or drugs.
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RULE 1.  INTRODUCTION.
1.01.  Introduction.
Text
These are the Rules of Practice of the Family Court for the 49th Judicial Circuit and shall be cited as “FCR” for Family Court Rules. These Rules supplement the Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure and the Rules of the Allen and Simpson Circuit Courts for all Family Court matters. These rules supersede the Domestic Relations Practice Local Rules, 49th Judicial Circuit, approved by the Supreme Court of Kentucky on March 3, 1994. 
1.02.  Effective Date.
Text
These rules shall become effective upon final approval of the Chief Justice of the Supreme Court of Kentucky.
1.03.  Jurisdiction.
Text
A.  The jurisdiction of the Family Court, as set forth in KRS 23A.100, shall include cases involving:
 	1.  Domestic or family issues or dissolution of marriage;
 	2.  Child custody;
 	3.  Visitation;
 	4.  Child support, maintenance and property distribution;
 	5.  Adoption and termination of parental rights; 
 	6.  Domestic violence, including emergency protective orders;
 	7.  Status offenses, beyond control children and runaways; 
 	8.  Paternity; and
 	9.  Dependency, neglect or abuse.
B.  Each Circuit or District Judge of the 49th Circuit or District may preside, hear and determine any question within his/her jurisdiction in the absence of the Family Court Judge.
RULE 2.   GENERAL SCHEDULE OF EVENTS.
2.01.   
Text
The following is a hearing/trial schedule for cases before the Family Court:
  1 st , 3 rd  and 5 th  MONDAYS SIMPSON COUNTY  9:00 a.m.  Domestic Violence Cases  10:30 a.m. Dependency, Neglect & Abuse Cases 1:00 p.m. Domestic Violence Cases (more than 30 minutes each)  3:15 p.m. Status Offense Case 2 nd  and 4 th  MONDAYS SIMPSON COUNTY  9:00 a.m.  Domestic Violence Cases  10:30 a.m. Dependency, Neglect & Abuse Cases 1:00 p.m. Paternity & Juvenile Child Support Cases  3:15 p.m. Status Offense Case  1 st , 3 rd  and 5 th  TUESDAYS ALLEN COUNTY 9:00 a.m.  Domestic Violence Cases  10:30 a.m. Paternity & Juvenile Child Support Cases 1:00 p.m. Dependency, Neglect & Abuse Cases  3:15 p.m. Status Offense Case 2 nd  and 4 th  TUESDAYS ALLEN COUNTY 9:00 a.m.  Domestic Violence Cases (4 th  Tuesday only) 10:30 a.m. Paternity & Juvenile Child Support Cases 1:00 p.m. Domestic Violence Cases (2 nd  Tuesday only) 3:15 p.m. Status Offense Case 1 st  and 3 rd  WEDNESDAYS ALLEN COUNTY 9:00 a.m. Motion Hour (15 minutes or less each side) 1:00 p.m. Motion Hour (more than 15 minutes each) 2 nd  and 4 th  THURSDAYS SIMPSON COUNTY 9:00 a.m. Motion Hour (15 minutes or less each side) 1:00 p.m. Motion Hour (more than 15 minutes each) 1 st , 3 rd  and 5 th  FRIDAYS ALLEN COUNTY 9:00 a.m. Trials 11:00 a.m. Adoptions 1:00 p.m. Trials 2 nd  and 4 th  FRIDAYS SIMPSON COUNTY 9:00 a.m. Trials 11:00 a.m. Adoptions 1:00 p.m. Trials ***Note: Any party filing a motion shall contact the Court Administrator for the assignment of a date and time.  Any motion expected to require a lengthy hearing (2 hours or more) may be assigned for a hearing by the Court Administrator at a specific time other than the regularly scheduled motion hours. 
Click to view table.
RULE 3.  DISSOLUTION OF MARRIAGE PRACTICE.
3.01.  
Text
Motion hour shall be as set forth in Family Court Rule 2.01. Motions shall be filed at least seven (7) days prior to the scheduled hearing date. Responses, if any, shall be filed and served at least two (2) days prior to the hearing date. Service of the motion shall occur at least three (3) business days prior to the hearing date. These time limits may be waived by the court on a showing of good cause or in the interest of justice. In contested cases, parties shall file a mandatory case disclosure (see Appendix “A”) within thirty (30) days prior to the final trial.
3.02.  
Text
All motions, except those included in an answer, when served on the adverse party, shall contain a date on which said motion shall be heard. Any motion noticed which fails to include the date of the hearing shall be treated as if no motion has been filed.
3.03.  
Text
All motions to compel discovery shall contain a certificate, by counsel, that she or he has conferred or corresponded with opposing counsel and that they are unable to reconcile their differences without a hearing. The court may, in its discretion, allow attorney's fees and impose appropriate sanctions against counsel who fail to reasonably comply with discovery requests.
3.04.  
Text
All pleadings, motions and supporting affidavits shall be typewritten.
3.05.  
Text
Uncontested proceedings may be submitted upon motion not requiring a hearing after all statutory requirements have been met. Proof may be submitted by written interrogatories or by deposition. Proof may be offered by either party.
3.06.  
Text
A.  Motions relating to child support must be accompanied by a sworn statement with supporting documentation as to income, cost of health insurance coverage for the child or children, and daycare expense. Absent good cause, the adverse party shall be given seven (7) days notice of the hearing on a motion relating to child support. The non-movant's sworn statement, with supporting documentation as to income, cost of health insurance coverage for the child or children, and daycare expense shall be served three (3) days prior to the hearing absent good cause shown.
B.  Motion relating to maintenance must be accompanied by a sworn statement and expense statement. Absent good cause, the adverse party shall be given seven (7) days notice of the hearing on a motion relating to maintenance. The non-movant's sworn income and expense statement shall be served three (3) days prior to the hearing absent good cause shown (see Appendix “B”).
3.07.  
Text
Motions relating to child custody shall be accompanied by an affidavit(s) that contains a statement of the extent to which the child/children have been in the physical possession of each parent within the Commonwealth of Kentucky for the past six (6) months. In addition, all custody motions shall identify the names and addresses of all witnesses and a summary of the anticipated testimony of each witness. Absent good cause shown, the adverse party shall be given seven (7) days notices of the hearing. The adverse party's response or counter motion and counter affidavit(s) shall be served within three (3) days of the hearing and shall identify the names and addresses of all witnesses and a summary of the anticipated testimony of each witness. Absent good cause, the adverse party shall be provided copies of the movant's exhibits seven (7) days prior the hearing. Copies of the adverse party's exhibits shall be provided to the movant three (3) days prior to the hearing absent good cause shown.
3.08.  
Text
Motions relating to modification of child custody shall be conducted n a two-step hearing process. At the initial hearing, the Court will consider only the sufficiency of the affidavits and will not hear any other evidence. If the affidavits are determined to be sufficient under KRS 403.340 and/or KRS 403.350, an evidentiary hearing will be scheduled.
3.09.  
Text
Motions relating to child visitation shall contain a statement setting forth specific reasons why the visitation guidelines incorporated in these rules should not be followed. (See Appendix “C”).
3.10.  
Text
All newly filed divorces shall be subject to a standing restraining order regarding marital assets. The order is styled Restraining Order Regarding Dissipation of Assets in New Divorce Filings. (See Appendix “D”).
3.11.  Disputed Child Custody and/or Visitation Arrangements.
Text
A.  The parties are encouraged to reach an agreement regarding custody and visitation times that are in the best interest of the children. 
B.  At such time that it is determined that custody and/or visitation time arrangements are in dispute and the parties are unable to resolve the conflict, a party may seek or the Court, sua sponte, may order appropriate action to address the custody and/or visitation time arrangement. Such appropriate actions may consist of one or more of the following:
 	1.  Custody evaluation; 
 	2.  Psychological evaluation(s) of a party or parties, and/or children; 
 	3.  Family counseling;
 	4.  Mediation/evaluation (except in cases of domestic violence) where the parties are assisted in reaching their own resolution of conflict; however, if this process fails, the Court may order a custody evaluation which is to be reported to the Court and the parties;
 	5.  Appointment of a guardian ad litem to represent the best interest of the children; 
 	6.  Appointment of independent counsel to represent the children;
 	7.  The appointment of other suitable professionals for opinions or advice which the Court deems appropriate.
 	8.  Such other action deemed appropriate by the Court. 
In requesting one of the alternatives presented above, counsel for a party shall provide in details the reasons supporting the request.
3.12.  Trial Memorandum.
Text
When requested by the Court, Petitioner and Respondent shall file trial memoranda which address the following:
 	1.  A summary of the general facts;
 	2.  A statement of any stipulated facts;
 	3.  A listing of all issues of fact and law for adjudication;
 	4.  A concise statement of each general issue in dispute;
 	5.  Argument with ample supportive citations of authority pertinent to each issue of fact and law;
 	6.  Conclusion setting forth the specific relief sought from the Court; 
 	7.  Any updated witness lists, trial exhibits, etc.; and 
 	8.  A statement of the status of mediation (if applicable).
3.13.  Final Hearings in Contested Proceedings.
Text
A.  Expert testimony may be taken by deposition.
B.  At any time prior to final trial, any party may proffer an exhibit for admission at trial without authentication by submitting a copy of the proposed exhibit to the adverse party at least 30 days prior to trial. The exhibit shall be admitted without the need for further authentication unless the adverse party files a good faith written objection within 15 days of service of such exhibits.
C.  A party shall file a list of exhibits intended to be used at trial more than 30 days prior to trial. A copy of such exhibits shall be provided to opposing counsel. In the absence of good cause shown, no exhibit shall be admitted into evidence, except upon compliance with the conditions of this local rule.
3.14.  Mediation.
Text
Mediation may be ordered on the Court's own motion or may be voluntarily submitted by the parties upon agreement. Mediation may be scheduled by motion or by contacting the office of the Family Court Judge for referral and order.
3.15.  Child Support.
Text
All motions for the establishment or modification of child support shall, whenever possible, be accompanied by a completed Child Support Worksheet.
RULE 4.  DEPENDENCY, NEGLECT AND ABUSE CASES.
4.01.  
Text
Dependency, neglect and abuse actions shall adhere to the timeframes as mandated by KRS Chapter 620. 
4.02.  
Text
An Emergency Custody Order may be issued by the Family Court Judge. If the Family Court Judge is not available, then the District Court Judge may issue the Emergency Custody Order. If both the Family Court Judge and District Court Judge are not available, then the Allen County Trial Commissioner may issue the Emergency Custody Order.
4.03.  
Text
In every proceeding, the Court will appoint a Guardian Ad Litem to represent the child in accordance with the provisions of the Unified Juvenile Code.
RULE 5.  DOMESTIC VIOLENCE CASES.
5.01.  
Text
Domestic violence cases shall be governed by the Domestic Violence Protocol Order for Allen and Simpson Counties. (See Appendix “E”). 
RULE 6.  MISCELLANEOUS 
6.01.  
Text
A.  These Rules are subject to the Kentucky Rules of Civil Procedure and all applicable provisions of the Kentucky Revised Statutes.
B.  All attorneys practicing in the 49th Judicial Circuit are directed to adhere to the Code of Professional Conduct and to be familiar with the provisions of these local rules.
C.  An attorney shall forthwith file an entry of appearance in a case as soon as he or she becomes involved in the case. If an attorney is being substituted as counsel of record for another attorney, a motion shall either be filed or an agreed order submitted.
APPENDIX A

 

 FAMILY COURT  CIVIL ACTION NO. -CI-     IN RE: THE MARRIAGE OF   PETITIONER AND   MANDATORY CASE DISCLOSURE OF  PETITIONER ( )    RESPONDENT ( )   RESPONDENT     ADDRESS BIRTH DATE: CHILD(REN)'S NAME(S): DOB  DOB  DOB  DOB  DOB  DOB    PRESENT EMPLOYMENT   A. OCCUPATION:  B. EMPLOYER'S NAME AND ADDRESS:  C. LENGTH OF EMPLOYMENT:  D. SPECIALIZED TRAINING:  E. EMPLOYMENT IN PAST FIVE YEARS IF OTHER THAN CURRENT EMPLOYER (from most recent to least):  1. Name of Employer:    Date started and ended:    Gross income per year:    Position held/responsibilities:                        Reason for leaving:                       2. Name of Employer:    Date started and ended:    Gross income per year:    Position held/responsibilities:                        Reason for leaving:                       3. Name of Employer:    Date started and ended:    Gross income per year:    Position held/responsibilities:                        Reason for leaving:                      STATEMENT OF GROSS INCOME, EXPENSES, ASSETS AND LIABILITIES A. GROSS MONTHLY INCOME FROM: SALARY AND WAGES, INCLUDING COMMISSIONS. ALLOWANCES AND OVERTIME WHICH ARE RECEIVED: WEEKLY ( ), BI-WEEKLY ( ), AND/OR MONTHLY ( )  $ B. PENSIONS, RETIREMENT OR ANNUITY (SPECIFY TYPE) $ C. SOCIAL SECURITY $ D. DISABILITY INSURANCE  $ E. PUBLIC ASSISTANCE (WELFARE, AFDC, ETC.) $ F. UNEMPLOYMENT INSURANCE $ G. CHILD SUPPORT FROM ANY PREVIOUS CASE  $ H. DIVIDENDS AND INTEREST (FROM ACCOUNTS, STOCKS, ETC.) $ I. RENTS/LEASES $ J. ALL OTHER SOURCES (SPECIFY) $ TOTAL MONTHLY INCOME $ MONTHLY DEDUCTIONS FROM GROSS INCOME A. STATE AND FEDERAL INCOME TAXES  $ B. NUMBER OF EXEMPTIONS TAKEN $ C. SOCIAL SECURITY $ D. UNION OR OTHER DUES $ E. RETIREMENT OR PENSION FUNDS $ F. SAVINGS PLAN $ G. CREDIT UNION $ H.  MEDICAL OR OTHER INSURANCE (DESCRIBE FULLY)  $ I. OTHER (SPECIFY) $ $ TOTAL MONTHLY DEDUCTIONS $     * * * TOTAL MONTHLY INCOME  $   TOTAL MONTHLY DEDUCTIONS $  NET MONTHLY INCOME (TAKE-HOME PAY) $  * * *   ACTUAL MONTHLY EXPENSES   A. HOUSING 1. MORTGAGE ( ) OR RENT ( )  $ 2. TAXES PRO-RATED PER MONTH $ 3. INSURANCE PRO-RATED PER MONTH $ 4. ELECTRICITY AND WOOD $ 5. WATER AND SEWER  $ 6. GAS $ 7. TELEPHONE $ 8. MISCELLANEOUS $ B. FOOD $ C. CLOTHING 1. PERSONAL $ 2. CHILDREN $ D. CLEANING AND LAUNDRY  $ E. CHILD CARE AND SCHOOL EXPENSES  $ F. TRANSPORTATION  1. GASOLINE  $ 2. MAINTENANCE $ 3. LICENSE, REGISTRATION AND TAX PRO-RATED PER MONTH  $ 4. CAR PAYMENTS $ 5. INSURANCE PRO-RATED PER MONTH $ G. MEDICAL EXPENSES (AVERAGE) 1. DOCTOR AND PHARMACEUTICALS–PERSONAL $ 2. DOCTOR AND PHARMACEUTICALS–CHILDREN $ 3. DENTIST–PERSONAL $ 4. DENTIST–CHILDREN $ 5. PERSONAL MEDICAL INSURANCE $ H. PERSONAL CARE 1. HAIRDRESSER/BARBER $ 2. HAIR CARE FOR CHILDREN $ 3. TOILETRIES $ 4. MISCELLANEOUS $ I. ENTERTAINMENT  1. PERSONAL  $ 2. CHILDREN $ J. CONTRIBUTION TO CHURCH AND/OR CHARITY $ K. PAYMENT OF CHILD/SPOUSAL SUPPORT (from any prior marriage)  $ L. ALL OTHER MISCELLANEOUS PAYMENTS (SPECIFY) $ $ TOTAL ACTUAL MONTHLY EXPENSES $   DEBTS   CREDITOR(S)  OBLIGOR(S) MARITAL OR NON-MARITAL DATE  INCUR- RED UNPAID  BALANCE MONTHLY PAYMENT  1.       2.       3.       4.       5.       6.                PROPERTY   A. MARITAL REAL PROPERTY DESCRIPTION CURRENT FAIR MKT VALUE LIENS MONTH- LY PAY- MENT PUR- CHASE PRICE BALANCE OWED  1.       2.       3.       4.       5.       6.              B. NON-MARITAL REAL PROPERTY DESCRIPTION CURRENT FAIR MKT VALUE LIENS MONTH- LY PAY- MENT PUR- CHASE PRICE BALANCE OWED  1.     2.       3.       4.       5.       6.              (BASIS FOR CLAIMING AS NON-MARITAL) C. MARITAL PERSONAL PROPERTY (including vehicles, household furniture, bank accounts, stocks and bonds, retirement plans, insurance policies, business interests and any other personal property; do not list household goods and furniture individually unless the value of an individual item is in excess of $100) DESCRIPTION CURRENT FMV PURCHASE PRICE BALANCE OWED  1.       2.       3.       4.       5.       6.          D. NON-MARITAL PERSONAL PROPERTY DESCRIPTION CURRENT FMV PURCHASE PRICE BALANCE OWED  1.         2.       3.       4.       5.       6.          (BASIS FOR CLAIMING AS NON-MARITAL)   HEALTH INSURANCE   INSURANCE PROVIDER  TYPE OF COVERAGE MONTHLY PREMIUM WHO PAYS  1.           2.         3.               STATEMENT OF SPECIAL PROBLEMS   Provide a brief narrative of any special problems affecting this case. As examples, state if the matter involves complex valuation problems such as a closely-held business or special medical problems of any family member, etc.:   LAY WITNESSES   Name the lay witnesses (non-experts i.e., friends, family members, etc.) you expect to call at trial and the issue(s) you expect them to testify about. 1.  2.  3.  4.  5.  6.    EXPERT WITNESSES   Name the expert witnesses (doctors, accountants, etc.) you expect to call at trial and the issue(s) you expect them to address. 1.  2.  3.  4.  5.  6.    LENGTH OF TRIAL   How many days to you expect this trial to take? hours/  days.   OTHER LEGAL ACTIONS   Please give the name of the case, case number, and name of the Court or Administrative Agency for any case to which you are or have been a party within the last year, as well as a brief description of the nature of the case and the present status of the case.  1.  2.  3.  4.  5.  6.  REQUIRED SEPARATE ATTACHMENTS You shall attach to this schedule:  1. Your four most recent paycheck receipts or other documented evidence of earning or the last two months if such paycheck receipts are not available;  2. A full and complete copy of your last three federal income tax returns and the first page of your last three State income tax returns. I hereby certify the aforementioned information is true to the best of my knowledge and belief. PETITIONER( )/RESPONDENT( )  Subscribed and sworn to before me this   day of  ,  . NOTARY PUBLIC,  STATE AT LARGE My commission expires:
Click to view form.
APPENDIX B

 

   CIVIL ACTION NO. -CI-     IN RE: THE MARRIAGE OF  CIRCUIT COURT   PETITIONER vs.      (Petitioner's/Respondent's) SWORN INCOME AND EXPENSE STATEMENT    RESPONDENT The Petitioner/Respondent,  , after being duly sworn states as follows for his/her financial statement: I. INCOME AND EXPENSE STATEMENT A. GROSS MONTHLY INCOME Husband Wife 1. Salary, Wages, Commissions Bonuses, Allowances $ $ 2. Pension and Retirement  3. Social Security 4. Disability and/or Unemployment Insurance  5. Public Assistance    * Not necessary for child support calculation   6. Child Support from Prior Marriage 7. Dividends & Interest 8. Rents 9.  Other (Specify) TOTAL MONTHLY INCOME $ $ B. STATEMENT REGARDING CHILD SUPPORT  1. What is the amount of the gross monthly income earned by each party? 2. What is the amount of medical insurance paid each month by each party for the children? 3. What is the amount of monthly child support paid by either party for any other children? 4. What is the amount of work-related day care paid by each party for the children? 5. Do you agree that the child support guidelines set forth in KRS 403.211, et seq., apply to this situation?    Yes.    No.  (Give the factual basis for why the guidelines should not  apply as authorized by KRS 403.211(3)(a) through (g). NOTES: A. To establish a monthly amount for any of the above figures, multiply the weekly amount by 4.33.  B. If the answer to any of the above questions is none, do not leave the answer blank, put in a “0”. C. If you do not know the answer to any of the above questions, do not leave the answer blank, put a question mark in the space provided. D. Attach a copy of your most recent payroll check stub and a copy of your federal income tax return for the last year for which you filed. E. Work-related day care shall be documented by affidavit of the provider, canceled checks or other proof of payment. C. DEDUCTIONS FROM GROSS MONTHLY INCOME*  1. Federal, State and Local Income Taxes $  2. Social Security $  3. Other Dues $  4. Retirement or Pension Funds $  5. Credit Union $  6. Savings Plan $  7. Insurance $  8. Other (Specify)  $  TOTAL DEDUCTIONS: $  NET INCOME: $  D. PERSONAL MONTHLY EXPENSES    * Not necessary for child support calculation A. HOUSING 1. MORTGAGE ( ) OR RENT ( ) $  2. TAXES PRO-RATED PER MONTH $  3. INSURANCE PRO-RATED PER MONTH $  4. ELECTRICITY AND WOOD $  5. WATER AND SEWER $  6. GAS $  7. TELEPHONE $  8. MISCELLANEOUS $  B. FOOD $  C. CLOTHING 1. PERSONAL $  2. CHILDREN $  D. CLEANING AND LAUNDRY $  E. CHILD CARE AND SCHOOL EXPENSES $  F. TRANSPORTATION 1. GASOLINE  $  2. MAINTENANCE $  3. LICENSE, REGISTRATION AND TAX PRO-RATED PER MONTH $  4. CAR PAYMENTS $  5. INSURANCE PRO-RATED PER MONTH $  G. MEDICAL EXPENSES (AVERAGE) 1. DOCTOR AND PHARMACEUTICAL — PERSONAL  $  2. DOCTOR AND PHARMACEUTICAL — CHILDREN $  . 3. DENTIST — PERSONAL $  4. DENTIST — CHILDREN $  5. PERSONAL MEDICAL INSURANCE $  H. PERSONAL CARE 1. HAIRDRESSER/BARBER $  2. HAIR CARE FOR CHILDREN $  3. TOILETRIES $  4. MISCELLANEOUS $  I. ENTERTAINMENT 1. PERSONAL $  2. CHILDREN $  J. CONTRIBUTION TO CHURCH AND/OR CHARITY $  K. PAYMENT OF CHILD/SPOUSAL SUPPORT  (from any prior marriage) $  L. ALL OTHER MISCELLANEOUS PAYMENTS (SPECIFY) $  $  TOTAL ACTUAL MONTHLY EXPENSES $   PETITIONER/RESPONDENT COMMONWEALTH OF KENTUCKY COUNTY OF  Subscribed and sworn to before me this by  , in County, Kentucky, on this the day of  , 20 . NOTARY PUBLIC –  Ky State-At-Large My commission expires:  CERTIFICATE OF SERVICE This is to certify that a true and correct copy of the foregoing document was this day mailed to: This day of  , 20 .
Click to view form.
APPENDIX C
GUIDELINES FOR VISITATION
Text
1.  The non-residential parent (NRP) shall be allowed to exercise visitation on alternate weekends from Friday evenings at 6:00 p.m. to Sunday evenings at 6:00 p.m., and on Thursday evenings following the weekend visit from 5:30 p.m. to 7:30 p.m.
2.  The children and/or the residential parent (RP) have no duty to await the NRP for more than thirty (30) minutes of the visitation time. An NRP more than thirty (30) minutes late shall forfeit that visitation period. The RP has the right to refuse visitation if the NRP is under the influence of intoxicants or drugs.
3.  For the purpose of visitation the following six holidays shall be divided between the parents:
 (1) New Years Day (2) Martin Luther King Day  (3) Easter (4) Memorial Day (5) July 4 th (6) Labor Day
Click to view table.
In the odd-numbered years, i.e. 2009, the mother shall have the children on the odd-numbered holidays (left column), and the father shall have the children on the even-numbered holidays (right column). In the even-numbered years, i.e. 2008, the father shall have the odd-numbered holidays and the mother the even-numbered holidays. Visitation shall be from 9:00 a.m. – 9:00 p.m., unless the child is in school that day in which case visitation shall be from 5:00 p.m. – 9:00 p.m.
4.  Each year at Christmas the RP shall have the children on Christmas Day and the NRP shall have the children from 1:00 p.m. to 9:00 p.m. on Christmas Eve. The NRP also shall have the children from December 26th through December 31st, provided the children are returned to the RP not less than 24 hours before they are to resume school.
5.  On Mothers Day and Fathers Day, no matter whose turn for visitation, the children shall be with the appropriate parent on those days. Visitation shall be from 9:00 a.m. 9:00 p.m.
6.  The NRP shall have four (4) weeks of visitation each summer for children four (4) years or older provided there shall be no continuous visitation of longer than two (2) weeks at a time. For children age two (2) to four (4) years, the NRP shall have two (2) weeks visitation. For children between the ages of one (1) and two (2), there shall be one (1) week of visitation. For a child under the age of one (1), the NRP may have visitation for three (3) days. Each party shall give the other party at least sixty (60) days notice of his or her vacation schedule so that both parties have an opportunity to have the children during his or her vacation from work.
7.  The child shall celebrate his/her birthday in the home of the RP, unless it falls on a visitation day. In the event the NRP does not have the child on his/her birthday an additional, non-scheduled visitation day shall be granted so that the NRP may give the child a birthday if desired. 
8.  In alternating years the NRP shall have the children for a week of any spring break from school which the children may have, provided the children are returned to the RP no less than 24 hours before they are to resume school. Unless otherwise agreed, the first spring break vacation with the NRP shall be in the calendar year after the one in which the decree is granted. Should Easter fall during a spring break when the child is with the RP and it is the NRP's turn to have visitation with the child for Easter vacation, then an additional, nonscheduled visitation day shall be granted to the NRP.
9.  In the years the NRP does not have the child for spring break the NRP may have the child for the four (4) day Thanksgiving holiday. Visitation shall begin at 9:00 a.m., Thursday morning and end at 7:30 p.m., Sunday evening. For children under the age of one (1), visitation shall begin at 9:00 a.m. Thursday and end at 7:30 p.m. Saturday. In the event that the child is not yet enrolled in school, the NRP shall have visitation with the child on alternating Thanksgiving holidays.
10.  All parties transporting child to or from any scheduled visit, or at any other time, are expected to comply with the provisions of KRS 189.125(3), which provides as follows: 
Any driver of a motor vehicle, when transporting a child of forty (40) inches of height or less in a motor vehicle operated on the roadways, streets, and highways of this state, shall have the child properly secured in a child restraint system of a type meeting federal motor vehicle safety standards. Either parent may refuse to release the child to the other parent or anyone else who is not in compliance with the applicable law.
Either parent may refuse to release the child to the other parent or anyone else who is not in compliance with the applicable law.
11.  When either parent intends to move 50 miles or more from his or her then current residence, he or she shall provide sixty (60) days prior notice to the other parent. Under such circumstances, either party may petition the Court to obtain a modified visitation order, unless otherwise agreed by and between the parties.
12.  The NRP shall be responsible for picking up the children at the beginning of any scheduled visitation period. The RP shall be responsible for picking up the children at the end of any scheduled visitation period, excluding the end of visitation as set forth in paragraph 1 above.
APPENDIX D

Text
COMMONWEALTH OF KENTUCKY  49th JUDICIAL CIRCUIT  _________  CIRCUIT COURT   DIVISION II, FAMILY COURT  CIVIL ACTION NO.  _______________________________________   RESTRAINING ORDER REGARDING DISSIPATION OF ASSETS  IN NEW DISSOLUTION OF MARRIAGE FILINGS
The Court is under a duty to restore the parties nonmarital property and equitably divide the parties assets pursuant to KRS 403.190. The Court is also under a duty to promote the amicable settlement of disputes that have arisen between the parties and to mitigate the potential harm to the spouses and their children caused by the process of legal dissolution of marriage  pursuant to KRS 403.110. To ensure the orderly accomplishment of these goals, it is important that during the course of this action the parties do not dispose of any assets or incur unnecessary further liability pending further order of the Court or agreement of the parties.
Therefore, the Court orders that, except as may be necessary to pay reasonable living expenses, neither party shall sell, encumber, gift, bequeath, devise, or in any manner transfer, convey, or dissipate any property, cash, stocks, or other assets currently in their possession or control to another person, company, legal entity, or family member without first obtaining an order from this Court giving them permission to do so or filing with the Court an agreed order signed by both parties or their attorneys. Further, neither party shall incur additional debt in their individual name or the name of their spouse without first receiving the permission of the Court to do so or filing with the Court an agreed order signed by both parties or their attorneys except that either spouse may incur reasonable debt for everyday expenses. The law does not define what is “reasonable” in this context and the Court will not prejudge these matters; however, when incurring debt for everyday living expenses, the parties should keep in mind that they are in a dissolution proceeding, and therefore, what was a reasonable expense or debt during the marriage may not be reasonable under these circumstances. The parties are encouraged to consult with their attorneys before incurring any debt which they think may violate the tenor or spirit of this Order. 
Finally, neither party shall cancel any health, life, automobile, casualty, or disability insurances currently covering themselves or a family member or change the named beneficiaries on such policies prior to receiving permission of the Court to do so or filing an agreed order signed by both parties or their attorneys.
Intentional violation of this Standing Order requiring the status quo to be maintained may be considered contempt of court subject to such sanctions as the Court deems equitable.
This the day of  ___________________ , 200 _________ .

 G. SIDNOR BRODERSON, Judge Simpson Circuit Court  Division II – Family Court
Click to view table.
APPENDIX E

Text
DOMESTIC VIOLENCE PROTOCOL ORDER  FOR 24 HOUR ACCESS  FOR THE 49TH JUDICIAL CIRCUIT & DISTRICT  ALLEN AND SIMPSON COUNTIES  COMMONWEALTH OF KENTUCKY
By way of this Order, which shall replace and supersede all prior orders pertaining to domestic violence protocols for either Allen or Simpson Counties, and pursuant to KRS 403.735, the following protocol is hereby established.
(1)  Domestic violence petitions seeking Emergency Protective Orders shall be available at the following locations:
• Office of the Allen County Circuit Clerk during regular office hours.
• Office of the Simpson Circuit Clerk during regular office hours.
• Office of the Allen County Sheriff – 24 hours a day, 7 days a week. 
• Office of the Simpson County Sheriff – 24 hours a day, 7 days a week.
• Scottsville Police Department – 24 hours a day, 7 days a week.
• Franklin Police Department – 24 hours a day, 7 days a week. 
(2)  All domestic violence petitions, once completed, and Emergency Protective Orders, shall be forthwith filed by the agency above with the Circuit Clerk of the appropriate county.
(3)  Every Clerk, Deputy Clerk, Sheriff, Deputy Sheriff, Chief of Police, and Police Officer of the various offices listed above is authorized to take the oath of the person petitioning for an Emergency Protective Order. Additionally, the Allen and Simpson Circuit Clerks and Deputy Clerks are authorized to take the oath of any person seeking a motion to amend a Domestic Violence Order. Any such person administering the oath shall affix his/her signature and office in the space provided on the form.
(4)  Presentation of a sworn Domestic Violence Petition shall be made at all times, 24 hours a day, as follows:
 	(a)  The officer taking the oath shall immediately locate the Division II Circuit (Family Court) Judge, then deliver to him the Domestic Violence Petition and an Emergency Protective Order form so that the Domestic Violence Petition may be reviewed and an Emergency Protective Order issued, if appropriate.
 	(b)  In the event that the Division II Circuit (Family Court) Judge cannot be located, the officer taking the oath shall immediately locate another judicial officer, in the following order for each listed county, so that the Domestic Violence Petition may be reviewed and an Emergency Protective Order issued, if appropriate: 
ALLEN COUNTY
• First, the Trial Commissioner of Allen County. If the Trial Commissioner cannot be located, then;
• Second, the District Court Judge. If said Judge cannot be located, then;
• Third, the Division I Circuit Court Judge.
SIIMPSON COUNTY
• First, the District Court Judge. If said Judge cannot be located, then; 
• Second, the Trial Commissioner of Allen County. If the Trial Commissioner cannot be located, then;
• Third, the Division I Circuit Court Judge.
The Allen County Trial Commissioner shall, pursuant to SCR 5.030 and SCR 5.040, be authorized to review Domestic Violence Petitions and to issue Emergency Protective Orders when he so finds appropriate, in both Allen and Simpson Counties.
(5)  Upon the issuance of an Emergency Protective Order or Summons, the officer with the pleadings shall forthwith serve the Respondent, advise the Petitioner of the date, time and location of the Domestic Violence Hearing, and return the originals to the appropriate Clerk. The Clerk shall file the papers in an appropriate Domestic Violence “D” case, in accordance with the Uniform Protocol for Handling Domestic Violence Case Files.
(6)  Upon the commencement of a Domestic Violence action, the Clerk so designated shall assign the matter to the Court's calendar during the regular Domestic Violence session of the Division II Circuit Court, as follows:

 COURT DAY AND TIME Allen Circuit Court, Division II All Tuesdays except 2nd @ 9:00 a.m.,  2nd Tuesdays @ 1:00 p.m.  Simpson Circuit Court, Division II Mondays @ 9:00 a.m.
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(7)  In the event that a dissolution or child custody action is pending in another county of the Commonwealth, the presiding judge of the Domestic Violence action may determine, at the judge's discretion, whether to retain the domestic violence action or transfer it to the county wherein the dissolution or child custody action is pending. 
(8)  All civil contempt actions under KRS 403.760 shall be brought in the court wherein the Domestic Violence action is brought. All criminal prosecutions under KRS 403.763 shall be brought in the District Court on its criminal docket.
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Rule 1.  Applicability of Local Rules.
Text
These Court Practice and Procedure Rules, 50th Judicial Circuit, and the Kentucky Rules of Civil or Criminal Procedure, and other law, insofar as applicable directly or by analogy, shall govern civil and criminal proceedings in the 50th Judicial Circuit, unless the same conflict with any statute or other law of the United States or the Commonwealth of Kentucky, or rule and/or Order of the Supreme Court, Commonwealth of Kentucky, at any time legally adopted; in which event any such statute, law, rule or Order shall at all times prevail. These Rules shall be cited as “LCRP-50- _________ .”
Rule 2.  Pleadings and Orders.
Text
I.  The heading of all pleadings and legal papers in all civil and criminal cases shall be styled at the beginning and center of the first page as follows:
COMMONWEALTH OF KENTUCKY 50TH JUDICIAL CIRCUIT BOYLE (or MERCER) CIRCUIT COURT
The case number may be centered directly under the above, or placed at far right margin between named parties.
II.  All pleadings and papers requiring a certificate of service shall set forth on the last page thereof the typed name and complete address of counsel, including telephone number AND complete name, address, and telephone number of all opposing counsel.
Example:

   (Signature): Hon. Jane R. Doe COUNSEL FOR PLAINTIFF Doe, Smith, and Johnson 408 North Fourth Street Danville, Kentucky 40422 Telephone: (859) 239-0000 Hon. Jean S. James COUNSEL FOR DEFENDANT (DEFENDANT)-(name which defendant) James, Douglas, and Morris 617 South Fifth Street  Harrodsburg, Kentucky 40330 Telephone: (859) 734-0000
Click to view table.
III.  All pages of all legal papers shall be numbered at the bottom center of each page as follows:
Page  _________  of  ___________________  (pages)
IV.  If a page requesting Judge's signature has no other indicator of the case name and number on said page, a notation of the court name and case number shall be included at the top of said signature page.

 Example: Boyle Circuit Court  Case number 00-CI-00000
Click to view table.
V.  No Orders (original or copy) shall accompany a motion for which a hearing is required by these Rules. All Orders shall be prepared by designated party AFTER hearing on said motion and shall be presented to the Circuit Court Clerk.
VI.  Well in advance of any scheduled hearing, a courtesy copy of all pleadings and all memoranda will be given to the Judge with notice of said hearing date, time, and location noted on all pleadings. Any such copies received less than three (3) days prior to any hearing will be deemed as having been untimely received and may be disregarded by the Court.
VII.  All attorneys ordered by the Court to prepare an Order shall do so and circulate it to opposing attorneys within five (5) days. Within three (3) days after receiving said Order, the opposing attorney shall: 1) sign the “Have Seen” certificate and present the Order to the Clerk, or 2) notify the drafting attorney of his or her objection(s) and that the drafted Order does not conform to the instructions of the Court. If the attorneys can not promptly agree, the non-drafting attorney shall schedule a hearing before the Court to clarify the Order. The Court may assess attorney's fees if it feels the objection was frivolous, that the drafting attorney has changed the Court Order, or if either attorney has been dilatory.
Rule 3.  Jury Term and Contact With Jurors.
Text
I.  Both Boyle and Mercer Circuit Courts will be Courts of continuous session; therefore, a jury will be available in both counties at all times.
II.  No jury trial date or non-jury trial date will be assigned prior to pretrial conference in criminal and civil matters.
III.  Except as provided in RCr 10.04 and CR 47.01, jurors on any jury panel for the 50th Judicial Circuit shall not be examined while said jurors are called for jury service on any case. After jurors have been discharged from jury service on said case, the juror may be interviewed, examined, or questioned by any attorney or any other persons to the extent allowed by law. Contact with jurors is discouraged. Prior to any contact, each juror to be contacted should be advised of their right not to have to speak with or discuss, in any way, their service as a juror, their impressions, their beliefs, their position on, or their views concerning any aspect of any trial or proceeding in which they were involved.
Rule 4.  Procedures in Criminal Cases.
Text
I.  Regular criminal hearing days in Boyle County will be the Tuesday of the first full week of each month (unless otherwise Ordered), with arraignments, motions, and probation violation hearings to be heard beginning at 9:00 a.m.; and pretrial conferences to begin at 1:30 p.m. Final sentencings and guilty pleas will be scheduled by the Court on this date.
II.  Regular criminal hearing days for Mercer County will be the Tuesday of the second full week of each month (unless otherwise Ordered), with arraignments, motions, and probation violation hearings to be heard beginning at 9:00 a.m.; and pretrial conferences and final sentencings to begin at 1:30 p.m.
III.  The Court may schedule other criminal matters requiring a hearing greater than fifteen (15) minutes at any other time available on its calendar.
IV.  There will be no arraignment scheduled on the Court's calendar without proper service of a summons or warrant prior to the arraignment.
V.  Criminal matters shall have priority on the Court's calendar for trial dates.
VI.  A regular grand jury shall be impaneled pursuant to KRS 29A.210 in January of each year in Boyle County; and in January of each year in Mercer County; and at such other times as the Judge may find that the ends of justice or the needs of the county require. A special grand jury may be impaneled by the Judge pursuant to KRS 29A.220 in the manner and for the reasons provided in that section.
VII.  If it appears after inquiry and examination that a defendant is not financially able to employ an attorney and is otherwise eligible for the appointment of counsel to represent him, the Court shall appoint the Department of Public Advocacy as defendant's counsel, subject to existing laws and regulations of that agency.
VIII.  In the event a defendant shall insist upon representing himself without counsel, the defendant shall be brought before the Court and be examined by the Court concerning his/her understanding of the proceedings and possible consequences to him/her in the proceedings, his/her right to the assistance of counsel, and all other relevant matters. If the Court is convinced that defendant is aware of his/her rights and has waived them knowingly, voluntarily, and intelligently, the Court shall permit him/her to proceed without counsel and shall, by written Order, relieve any counsel previously appointed. The Court may, in its discretion, appoint advisory or “whispering” counsel to aid the defendant if the Court deems such appointment will advance the ends of justice.
IX.  If a plea bargain agreement can be entered into between the Commonwealth and defendant, the defendant shall be prepared to enter his/her plea at a status conference, pretrial conference, or hearing for entry of said plea. After the plea is entered, a sentencing hearing will be scheduled. If no plea bargain agreement can be entered into after the pretrial conference, the Commonwealth Attorney shall withdraw his/her offer, and the case will be assigned for an immediate trial date. Thereafter, the Court will not accept any recommendations as to sentence from the Commonwealth on any plea unless the Commonwealth shall, from good cause shown, seek leave of Court to make such a recommendation to the defendant.
X.  Class D Felony Pretrial Diversion option may be offered to those defendants who are eligible. Pretrial Diversion is the postponement of imposition of sentence upon any person who qualifies for this program, subject to certain conditions, for a period of time not to exceed five (5) years subject to certain conditions established by the Court. The Protocol for such Pretrial Diversion is attached hereto and made a part hereof as Addendum #1 .
Rule 5.  Procedures in Regular Civil Cases.
Text
I.  Regular civil motion days in Boyle County will be held during the first full week of each month, on Wednesday and Thursday, from 9:00 a.m. until 12:00 noon on Wednesday and from 11:00 a.m. until 12:00 noon on Thursday (unless otherwise Ordered). Scheduling will be through the Boyle Circuit Court Judge's Office (859-239-7009) or the Boyle Circuit Clerks Office (859-239-7442).
II.  Regular civil motion days in Mercer County will be held during the second week of each month, on Wednesday, from 9:00 a.m. until 12:00 noon (unless otherwise Ordered). Scheduling will be through the Mercer Circuit Court Clerk (859-734-6306).
III.  Motions for Restraining Orders and Injunctions shall only be heard by the Court. Same may be scheduled through the Boyle Circuit Court Judge's Office (859-239-7009) for Boyle County cases and through the Mercer Circuit Court Clerk's Office (859-734-6306) for Mercer County cases.
IV.  To set any proper matter for hearing on the regular Civil Motion Day, the movant shall contact the Judge's Office or the Clerk in the County where the hearing is to be held. A time for hearing will be assigned, either at 9:00, 10:00, or 11:00 a.m. This time shall be included in the notice of the hearing filed by the movant. The original copy of said motion shall be filed in the respective Clerk's office by the close of business on the fifth working day after obtaining the scheduled date for the motion. If the motion is not in the Clerk's office in time, the Clerk shall remove the motion from the docket. A copy of any pleading which includes memorandum or brief shall be served on the Court, as well as the parties. Motions shall be served on the Master Commissioner where applicable. Orders shall be delivered to the Circuit Court Clerk when appropriate, NOT prior to any ruling.
V.  No Motions will be “piggy-backed” on to another motion previously set by an opposing attorney in an action without the consent of counsel who first filed said motion. A motion is “piggy-backed” if the movant notices a motion for hearing on a date and time without first obtaining from the Clerk of the Court approval for said hearing on the said date and time. Motions for continuances are NOT  considered as being “piggy-backed.”
VI.  If the hearing time exceeds the estimated amount of time scheduled by the movant(s), the Court, in its discretion, may continue that hearing until later that day, or reschedule to another date, if necessary.
VII.  Default Judgements may be presented to the Court for signature after proper service upon all parties and the appropriate time lapse, without scheduling same for hearing.
VIII.  Summary Judgements will be scheduled before the Court on proper motion and notice.
IX.  Substitution of counselor withdrawal of counsel from any proceeding may be by: 1) an Agreed Order which names the “new” counsel and is signed by all parties; or, 2) leave of Court upon proper motion with notice to all parties.
X.  Notice of all motions (civil or domestic) before the Judge must be served on all necessary parties at least ten (10) working days before the scheduled hearing.
Rule 6.  Court Recording/Designations of Record.
Text
I.  The record of the 50th Judicial Circuit, Boyle and Mercer Circuit Courts, shall be a video record in accordance with the Rules of the Kentucky Supreme Court, specifically “In Re: Order Establishing Procedures For Using Videotape Equipment To Record Court Proceedings,” Entered October 28, 1986, by (then) Chief Justice Robert F. Stephens.
II.  All Notices of Appeal and Designations of Record shall be served on the Clerk and a copy of each on the Court Reporter (if necessary), the attorney filing said notice and/or designation shall be responsible for the cost of transcription, or any part thereof, prepared as a result of said notice of appeal and/or designation of record.
Rule 7.  Master Commissioner Sales.
Text
I.  Proposed Judgements for Orders of Sale shall be prepared by the party requesting same and in accordance with the provisions of applicable law and this Local Rule.
II.  Judgements for Orders of Sale to be conducted by the Master Commissioner shall be submitted to the Master Commissioner for his recommendation to enter same by his signature affixed thereto, not less than five (5) days prior to any hearing before the Court.
III.  Notwithstanding the provisions of ail other applicable law, Judgements for Orders of Sale shall contain the following:
 	A.  Requirements for sale in accordance with KRS Chapters 424 and 426, et seq.
 	B.  Styled with the names of all parties.
 	C.  A specific designation of all costs, liens, taxes or encumbrances to be paid.
 	D.  That the date and time of sale shall be determined by the Master Commissioner.
 	E.  That should the plaintiff be the successful purchaser at sale, the bond may be waived with a deposit in the sum of Two Thousand, Five Hundred Dollars ($2,500) to the Master Commissioner for costs and fees.
IV.  Withdrawal or abatement of any judicial sale after entry of a Judgement and Order thereon shall be made by motion and Order prior to the date and time of the sale.
V.  Reinstatement of a judicial sale following an order to withdraw or abate same shall be made by motion and Order.
VI.  Master Commissioners of the 50th Judicial Circuit shall maintain their office and records of sale at the location where they regularly practice law and during their regular office hours. See: KRS 31A.010(5).
VII.  Annual Report of the Master Commissioners.
 	A.  Pursuant to KRS 31A.010(2) & (6), all Master Commissioners or Special Master Commissioners of this Circuit shall at the end of each year, in which they have conducted, concluded, or disposed of funds as the result of a Court Ordered sale, report to the Court any unexpended funds remaining in their possession after December 31 of each year.
 	B.  Said “Annual Report of the Master Commissioner” shall be filed with this Court on or before the 15th day of March of each year. Any unexpended funds which have not been distributed by the Master Commissioner shall be paid over, transferred, and delivered to the Circuit Clerk of the respective counties on or before May 1 of each year. Said funds shall be subject to the laws of escheatment.
 	C.  The Master Commissioner shall prepare an Order reflecting said payment to the Clerk; said Order shall be served upon the parties pursuant to the provisions of CR 77.04.
 	D.  The Clerk of this Court is Ordered to hold said funds in accordance with the guidelines of the Administrative Office of the Courts in such a manner and for such time as is appropriate under the applicable laws of this Commonwealth.
Rule 8.  Status Reports.
Text
The Court may issue a status report order in any action in the Circuit requiring counsel to inform the Court of the time counsel reasonably believes will be necessary to file pretrial motions and complete all pretrial discovery, the probable length of trial, whether or not a jury is required, and dates mutually convenient with all counsel if the Court is to assign the case for trial. The Court may also require counsel to inform the Court concerning settlement efforts and mediation.
Rule 9.  Effective Date.
Text
These Rules are adopted pursuant to the authority granted by Rule 78 of the Kentucky Rules of Civil Procedure and SCR 1.040(3), and these Rules, as amended, and any revision and/or addition or deletion to these Rules shall become effective and apply with full force and effect to all actions filed or pending as of the date of their approval by the Supreme Court.
Addendum 1.
Class D Felony Pretrial Diversion Protocol.
Text
I.  Definition. 
Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, subject to certain conditions, for a period of time not to exceed five (5) years subject to certain conditions established by the Court.
II.  Persons Eligible. 
 	A.  Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion.
 	B.  The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. Alford , before becoming eligible for pretrial diversion.
 	C.  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program.
 	D.  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8) and KRS 189A.120(2), shall be ineligible for this program.
 	E.  No person shall be eligible for this program more than once in any five (5) year period.
III.  Procedure. 
 	A.  After indictment in circuit court, and no later than thirty (30) days before trial, any person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of a pretrial diversion order.
 	B.  In applying for pretrial diversion, counsel for the defendant must state, and the defendant must agree on the record, in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
 	C.  The Commonwealth shall make a written recommendation to the Court in response to each application. KRS 533.250(2).
 	D.  Before making a recommendation to the Court, the Commonwealth shall:
 		1.  Have a criminal record check made by telephoning Pretrial Services at AOC at 1-800-928-2350, or faxing the request to (502) 573-1669: [DO NOT send requests to the local Pretrial Services Officer.]
 		2.  Make a good faith effort to interview and seek input from the victim and/or victim's family and advise them of the time, date and place the motion will be heard by the Court; and
 		3.  When diversion is recommended, the Commonwealth must make written recommendations to the Court of conditions for the pretrial diversion as well as the appropriate sentence to be imposed if the diversion agreement is unsuccessful. KRS 533.252(3).
NOTE: [The Commonwealth will be bound by its recommendation. In the event diversion is unsuccessful, the Commonwealth will not be permitted to argue for a sentence in excess of the original recommendation. Moreover, the Court cannot impose a sentence greater than the recommendation without first allowing the defendant the opportunity to withdraw the plea.]
IV.  Order of Pretrial Diversion. 
 	A.  The Court may, in its discretion, order a pre-sentence investigation by the Department of Corrections prior to the granting of an order for pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate. AOC Form 346, styled Order Granting Pretrial Diversion of a Class D Felony may be utilized by the Court.
 	B.  The Order of Diversion shall include:
 		1.  Restitution, if applicable. [Made mandatory by KRS 533.254 where victim has suffered monetary damage].
 		2.  Whether the diversion shall be supervised or unsupervised (and include supervision fees, if applicable).
 		3.  Duration of the diversion.
 		4.  Require defendant to obey all rules and regulations imposed by Probation and Parole.
 		5.  As required by KRS 533.030(1) [conditions of probation-restitution], direct the defendant not to commit any offense during the period of the pretrial diversion. Specifically, direct the defendant to comply with any other provision of KRS 533.030 or any other condition the Court deems appropriate.
 		6.  That the petitioner remain drug and alcohol free and be subject to random testing.
 		7.  That the petitioner have no violation of the Penal Code or the Controlled Substances Act.
 		8.  That the petitioner possess no firearm or any other deadly weapon.
 		9.  Such other terms and conditions as the Court shall deem appropriate, including, but not limited to, public service work and touring of a facility.
 	C.  1.  Duration of the pretrial diversion shall not exceed five (5) years without agreement of the petitioner. Duration of the diversion agreement shall not be less than the time required to make restitution in full.
 		2.  The defendant shall remain on bail pending successful completion of the pretrial diversion agreement.
V.  Voiding a Diversion Order. 
 	A.  After a hearing, with notice to the Commonwealth and the defendant, the Court may void a person's participation in pretrial diversion upon a showing of failure to comply with the conditions of diversion or failure to make satisfactory progress. [AOC Form 347, styled Order Voiding Pretrial Diversion of a Class D Felony, is available for this purpose.]
 	B.  If an order of pretrial diversion is voided, the defendant shall be sentenced according to law, based on his or her prior plea of guilt/plea pursuant to North Carolina v. Alford . [NOTE:When revocation is ordered, a full updated PSI will be ordered and a sentencing hearing must be scheduled].
 	C.  1.  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing applies to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding and therefore the Rules of Evidence are inapplicable to such hearings.
 		2.  Upon affidavit or other sworn statement from a Probation and Parole Officer or the Commonwealth, the Court may, in its discretion, issue a bench warrant for the arrest and detention of the defendant pending the hearing contemplated in § V(A) above.
VI.  Completion of Diversion Program 
If the defendant successfully completes the provisions of the pretrial diversion agreement, the charges against the defendant shall be dismissed. [NOTE:The successful completion of a diversion contract does not result in automatic expungement of a criminal charge under KRS 431.076].
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Appendix 1 TWENTY-FOUR HOUR ACCESSIBILITY TO EMERGENCY PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION DOMESTIC VIOLENCE PROTOCOL 50th JUDICIAL CIRCUIT AND DISTRICT BOYLE AND MERCER COUNTIES 
Appendix 2 
Rule I.  Introduction.
1.01.  Introduction.
Text
These are the Local Rules of Practice of the Family Court of the 50th Judicial Circuit. These rules supplement the Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure, the Kentucky Family Court Rules of Procedure and Practice (FCRPP) and the Rules of the Boyle and Mercer Circuit Courts.
If these rules conflict with any statute or other law of the United States and/or the Commonwealth of Kentucky, and/or Order of the Kentucky Supreme Court, at any time legally adopted; then, any such statute, law, rule or Order shall at all times prevail.
1.02.  Jurisdiction.
Text
The jurisdiction of Family Court shall be that as provided by KRS 23A.100. The jurisdiction of the Family Court shall be concurrent with that of the District and Circuit Courts of the 50th Judicial Circuit where provided by the Kentucky Revised Statutes.
1.03.  Effective Date.
Text
These Local Rules of the Family Court of the 50th Judicial Circuit shall be effective thirty (30) days after their approval by the Kentucky Supreme Court.
1.04.  Citation.
Text
These rules shall be cited as the Boyle/Mercer Circuit Family Local Rules of Practice (BCFLRP or MCFLRP).
Rule II.  Court Scheduling/Motion Hour/Procedures For Filing.
2.01.  General Schedule.
Text
Monday: Boyle County
9:00 A.M. — Paternity
10:30 A.M. — Child Support (IV-D Motion Hour)
1:00 P.M. — Temporary Removal Hearing (Initial Appearances), Pre-Trial Conferences, Dispositions
2:00 P.M. — Removal Hearings, Adjudications, Motions, Reviews, Status Offenses
Tuesday: Mercer County
9:00 A.M. — Domestic Violence
1:15 P.M. — Domestic Motion Hour
Wednesday: Mercer County
9:00 A.M. — Paternity
10:30 A.M. — Child Support (IV-D Motion Hour)
1:00 P.M. — Temporary Removal Hearing (Initial Appearances), Pre-Trial Conferences, Dispositions
2:00 P.M. — Removal Hearings, Adjudications, Motions, Reviews, Status Offenses
Thursday: Boyle County
9:00 A.M. — Domestic Violence
1:15 P.M. — Domestic Motion Hour
First and Third Fridays: Final Hearings — Mercer County
Second and Fourth Fridays: Final Hearings — Boyle County
In any month containing five (5) Fridays, Final Hearings will be scheduled on an as needed basis on any fifth Friday.
2.02.  Other Hearings.
Text
Adoptions and other cases not specifically listed but also within the Court's jurisdiction shall be scheduled as needed by appointment through the Judge's Office. The Boyle County Office may be reached at 859-239-7090 and the Mercer County Office at 859-734-3192.
For time-sensitive matters, the Court will schedule hearings on its own motion.
2.03.  General Motion Practice.
Text
To set a matter for hearing on the Court's Circuit Motion Hour, the movant shall contact the Circuit Clerk in the county where the Hearing will be held. Notice of the hearing shall include the date and time for which the motion is set. All pleadings including any attachments shall be served on all other parties or their counsel and a copy forwarded to the Court. Motions may only be scheduled in the county in which an action was filed. Orders shall be delivered to the Circuit Court Clerk.
After securing a motion date, the movant must file the motion with the Clerk's Office by the close of business on the fifth business day after obtaining the date. The Clerk shall remove from the docket any motion not timely filed.
Motions are set for ten minute hearings beginning at 1:30 p.m. with the last motion time being 2:50 p.m.
No motions involving different subject matter filed in response to the original movant's will be heard during the time originally reserved by the movant without the movant's consent. Absent the movant's consent, the responsive motion may only be heard if the proponent of the responsive motion obtains approval from the Clerk by reservation of additional time. Motions for continuances or for a Case Management Conference date are NOT considered responsive motions within the purview of this rule.
The Court reserves the discretion to continue until later in the day, or reschedule to another day any hearing which exceeds the time reserved.
Notice of all motions must be served on all necessary parties no less than four (4) working days prior to any scheduled hearing.
2.04.  Pendente Lite Motions.
Text
Pursuant to FCRPP 6(2), a hearing for temporary custody, timesharing, visitation or child support shall be conducted within thirty (30) days of filing. The Clerk shall reserve the first half-hour of the Court's motion docket for said temporary motions.
Nothing shall prohibit a party or counsel from filing for a time other than the first half-hour of the docket if it complies with FCRPP 6(2) or if a party or counsel is willing to waive the 30 day requirement of the Rule.
2.05.  Case Management Conference (CMC).
Text
Motions solely for the purpose of obtaining a Case Management Conference (CMC) date shall be filed on the Court's CMC docket. Said motion should be noticed for 1:31 p.m. on the appropriate day (Mercer County – Tuesday, Boyle County – Thursday).
Counsel and/or parties shall appear at the beginning of the Court's Circuit Court Motion Docket to obtain a Case Management Conference date from the Judge's staff. Parties may also file a motion for a Case Management Conference date in connection with a substantive motion.
2.06.  Status Quo Orders.
Text
The Court will conduct a docket at 1:15 p.m. prior to the beginning of its regular Circuit Court Motion Hour. New dissolution actions will be called to determine if the Court should enter a Status Quo Order in the case.
The Clerk, upon return of proof of service, an entry of appearance, or other adequate notice of the Respondent, will schedule the case for the first available 1:15 p.m. docket that is twenty (20) days after the Respondent has been noticed.
Parties and/or their counsel are free to tender Agreed Orders to the Court reflecting an agreement to enter or not enter a Status Quo Order in their case.
2.07.  Parent Education.
Text
The Court will conduct a docket at 1:15 p.m. prior to the beginning of its regular Circuit Court Motion Hour. New custody and dissolution actions concerning minor children will be called to determine if the Court should enter an Order to require the parties to attend a parent education class.
The Clerk, upon return of proof of service or other adequate notice of the Respondent, will schedule the case for the first available 1:15 p.m. docket that is twenty (20) days after the Respondent has been noticed.
2.08.  Dismissal Docket.
Text
To ensure conformity with Kentucky Rule of Civil Procedure 77.02(2), this Court shall periodically review all pending actions on its dockets. Notice shall be given to each attorney of record of every case in which no pretrial step has been taken within the last year that the case will be dismissed in thirty days for want of prosecution except for good cause shown.
The court shall enter an order dismissing without prejudice each case in which no answer or an insufficient answer to the notice is made. In lieu of appearance, a party or counsel may file a Notice of Filing indicating that said party or counsel desires to keep the matter on the Court's active docket. However, all such cases may be redocketed by the Court for a Status Hearing. At said Hearing, the parties or counsel shall advise the Court of the progress of the case and the need for it to remain on the active docket.
2.09.  Orders.
Text
At the conclusion of a hearing, the Court may Order that counsel for a party prepare the Order that reflects the Court's rulings. If the opposing party is represented by counsel, the attorney charged with preparing the Order shall then submit it to opposing counsel to sign off on a “Have Seen” basis before it is submitted to the Court for entry. The Court may not require a “Have Seen” if the other party is pro se.
If an attorney submits an Order to opposing counsel and that attorney fails to sign off on a “Have Seen” and submit it to the Court; the drafting attorney may submit same to the Court if it contains a verification by the drafting attorney that the Order was tendered to opposing counsel with no response for a period of no less than seven (7) business days. If attorneys disagree on how an Order should be drafted, the responsive party/attorney may file a motion requesting clarification or further Orders from the Court within seven (7) business days of receipt of the Order.
The Court requires that only one order be tendered for the Court's signature. Upon the Court's approval, the Clerk will then enter the Order and send copies to all parties or their counsel.
2.10.  Agreed Orders.
Text
If parties resolve a contested issue, they may submit an Agreed Order to the Court prior to their Hearing for the Court's review and approval. The parties shall notify the Clerk at the earliest time possible that there no longer exists a need for a hearing.
Rule III.  Adoption/Termination of Parental Rights.
3.01.  Notice to the Cabinet.
Text
The Court may require that the Cabinet for Health and Family Services be notified by the Petitioner in any termination of parental rights or adoption proceeding that a petition has been filed so that the Cabinet may comply with the reporting requirements of FCRPP 33(1). Pursuant to FCRPP 33(1), the Court may not proceed with a Final Hearing until such time as the Cabinet has filed their required report(s) or had sufficient time and failed to file same.
3.02.  Guardian Ad Litem.
Text
The Court requires that a Guardian Ad Litem be appointed for the child or children at issue in every termination of parental rights or adoption proceeding. The Court will not conduct a Final Hearing before the Guardian Ad Litem has filed his or her report.
3.03.  Access to Confidential Records.
Text
All parties and their counsel may have access to their confidential file while the case is pending. If counsel needs access to records of other confidential proceedings as part of a termination or adoption proceeding, counsel must file a motion in that action seeking permission to inspect and copy documents. Such a motion may be filed to be heard at the convenience of the Court and accompanied by a proposed order. The Guardian Ad Litem of record in the confidential case to be opened shall receive notice of the motion.
Rule IV.  Domestic Violence Protocol and 24 Hour Access Policy.
4.01.  Domestic Violence Generally.
Text
All matters concerning the establishment or modification of domestic violence orders (DVOs) shall be heard on the Court's usual Domestic Violence docket including, but not limited to, initial hearings, motions to modify existing orders, and associated contempt motions for violation of the terms of a domestic violence order.
4.02.  Other Issues.
Text
The Court may issue temporary custody, visitation, and child support orders in domestic violence cases when the Court deems same to be appropriate and in keeping with the aims of the domestic violence statutes.
4.03.  Domestic Violence Protocol.
Text
The Twenty-Four Hour Accessibility Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol of the 50th Judicial Circuit is attached as Appendix 1 and incorporated into these Rules by reference as if fully set out herein.
Rule V.  Paternity.
5.01.  Paternity Generally.
Text
All matters seeking to determine the paternity of a child and all motions that follow from that determination including, but not limited to, the establishment and modification of child support, the calculation of arrearages, motions seeking to reimburse the Commonwealth, and contempt motions will be set on the Court's usual paternity docket.
5.02.  Mediation Available.
Text
Upon determination of paternity, parties may agree to resolve issues of custody and visitation/timesharing with a mediator. Parties may set up a time to use court mediation as provided in BCFLRP/MCFLRP 7.03 or they may agree to utilize a private mediator. Any agreements reached on those issues will be reviewed by the Court, and where appropriate, made an Order of the Court.
5.03.  Reopening Fee.
Text
Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged absent a finding of in forma pauperis.
5.04.  Access to Paternity Files.
Text
Until such time as paternity cases are no longer deemed confidential proceedings under Kentucky law, the Clerk shall restrict access to paternity cases to the parties, the Commonwealth, and any attorney that a party has retained. Counsel for a party shall not be permitted access to a paternity file unless he or she files an Entry of Appearance on behalf of a named party to the proceeding. In the alternative, an attorney may access a paternity file by producing to the Clerk a notarized authorization signed by a party.
Additionally, an attorney appointed by the Court to serve as a Warning Order Attorney or as an attorney for an incarcerated or incompetent individual may have access to the file.
5.05.  Custody and Timesharing.
Text
Parties may litigate custody and timesharing issues in paternity cases. Parties or their counsel shall notice the Commonwealth any time the case is docketed. Motions for custody or timesharing shall be filed to be heard on the Court's usual paternity docket. If contested, the Court may move the matter to the Court's Domestic Motion Hour or Final Hearing docket.
Rule VI.  Dependency, Neglect, Abuse.
6.01.  Roster of Guardians Ad Litem.
Text
The Circuit Court Clerk's Office maintains a list of attorneys who serve as GALs and parent's counsel in the Boyle and Mercer Family Courts. An attorney that wishes to be placed on the GAL list for either county should contact the Judge's office for inclusion on the list. All attorneys must complete at least one Guardian Ad Litem training course before the Court will place an attorney on the GAL list.
Any attorney seeking to be placed on the Court's GAL list must keep set weekly, local office hours (within the borders of the 50th Judicial Circuit) so that they may meet with appointed clients prior to their court date in Boyle or Mercer County.
6.02.  Court Reports.
Text
Pursuant to FCRPP 28, the Court requires all reports in dependency, neglect and abuse cases to be forwarded to the Court no later than 72 hours prior to the Hearing. Additionally, reports should be forwarded to all parties or their counsel. Reports may be sent bye-mail with appropriate measures to preserve confidentiality.
6.03.  Continuances.
Text
Continuances shall comply with FCRPP 23. Counsel may circulate an agreed order bearing the signature of all parties or their counsel and setting out the agreed upon date for the Court's review. Said order must contain a statement setting forth how the best interests of the child or children is served by the continuance.
6.04.  Prevention Plans.
Text
Pursuant to FCRPP 29, any DCBS Prevention or Safety Plan shall be placed in the Court record within 72 hours of execution or before the next scheduled court hearing, whichever is earlier. Additionally, any petition filed that references a Prevention Plan should have a copy of said Plan attached.
6.05.  Court-Appointed Counsel.
Text
After a Guardian Ad Litem or parent's attorney accepts an appointment, representation shall continue through all stages of the dependency, neglect, abuse action; termination of parental rights; or adoption proceeding unless relieved of the appointment upon a proper motion to withdraw as counsel.
Upon commencement of a termination of parental rights and/or adoption proceeding that emanates from a dependency, neglect or abuse proceeding; the Court shall reappoint the same attorney for each party unless an attorney is unable or unwilling to further represent that party.
6.06.  Procedure for Seeking an Emergency Custody Order (ECO).
Text
During normal working hours, 8:00 A.M. to 4:30 P.M., Monday through Friday, excluding normal holidays, persons seeking an ECO shall come to the District Clerk's Office of the County where the child is found or resides to complete an ECO Petition and ECO affidavit.
The District Clerk shall then fax the Petition and Affidavit to the Cabinet for Health and Family Services (CHFS) as a referral for immediate investigation. If a social worker employed by CHFS is seeking an ECO, the social worker will provide copies to the Court.
After normal working hours, law enforcement and/or CHFS shall contact the Family Court Judge, District Court Judge or Trial Commissioner of this Circuit immediately upon the receipt of an ECO affidavit.
6.07.  Petitions.
Text
A copy of all dependency, neglect and abuse petitions filed shall be forwarded to the County Attorney and his or her assistant assigned to prosecute dependency, neglect and abuse actions and the original shall be filed in the Clerk's Office.
Any dependency, neglect, abuse or status offender petition filed with this Court shall substantially comply with the following conditions:
 	1.  Citation to specific statute(s) and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Contact information of child's parents or guardians. The Clerk shall make reasonable efforts to notify the child's parents or guardians in keeping with the requirements of KRS Chapter 600, et seq.
6.08.  The Effects of Service on Only One Parent.
Text
The Court may permit a Temporary Removal Hearing or adjudication to proceed when the non-custodial parent has not been served in accordance with FCRPP 18.1 if it is established on the record that there have been reasonable efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The Petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
6.09.  Temporary Removal Hearings.
Text
Temporary Removal Hearings (TRHs) shall be scheduled on the Court's TRH docket or as needed so that it will be held within 72 hours, excluding holidays and weekends, of the issuance of an ECO.
6.10.  Dispositional Hearing.
Text
At a disposition hearing, CHFS shall provide the Court with all information as required by FCRPP 28 by completing form DNA 12. Additionally, if siblings have been separated, CHFS shall explain the reasons for said separation.
Rule VII.  Domestic Relations.
7.01.  Parent Education Classes.
Text
The Court may order completion of a parent education class for parties involved in dissolution proceedings or in an action for an initial establishment of custody. If parties are ordered to complete said class, they are free to utilize any provider who customarily provides educational services designed for people undergoing divorce and/or child custody litigation as long as it substantially complies with the current requirements found in the Parent's Education Clinic (4 hour class provided by a Qualified Mental Health Professional).
The Court will hold a docket during its normal motion hour at 1:15 p.m. to hear argument regarding the sole issue of parent education classes. If a party objects to parent education class; he or she shall file a written objection into the record prior to the scheduled hearing.
If parent education is ordered in a case, the Court may not enter a final custody order or decree of dissolution of marriage until at least one of the parties completes the class and proof of completion is filed into the record. Failure to complete the class may result in sanctions which include a party's custodial rights being unenforceable by contempt until such time as the party completes the class and files proof of same into the record.
7.02.  Status Quo Orders.
Text
The Court may order the entry of a Status Quo Order. The Court may use the standard Status Quo Order form (AOC Form 237) if the Court finds it appropriate to enter a Status Quo Order in a dissolution case. See Local Rule 2.06 for additional rules relating to entry of a Status Quo Order.
7.03.  Mediation.
Text
The Court may order mediation at the initial court appearance or any time thereafter. If both parties otherwise agree to mediate and wish to use court mediation, they may contact the judge's office to set up a mediation date. Parties or their counsel may then be required to tender an Agreed Order stating that the parties agree to mediate and the time and place at which the mediation shall occur. Parties and/or their counsel are not required to use court mediation and may use any certified mediator. Mediators are not subject to subpoena.
7.04.  Case Management Conferences. FCRPP 2(6).
Text
Upon request of either party, or the Court on its own motion may set a Case Management Conference. Case Management Conferences are thirty (30) minutes. The purpose of said Conference is to allow the Court to determine what issues remain unresolved, to determine how much time the Court needs to allot for a Final Hearing, and to obtain a general sense of the status of the case at that time.
The Court requires Case Management Conferences to be attended by parties and counsel. Excusal of attendance of a party shall be only upon proper motion for good cause shown prior to the Conference.
Parties are free to file motions to be heard at the Case Management Conference. Motions must be filed at least four (4) days prior to the Conference. The Court reserves the right to determine which matters, if any, it shall hear at the Conference or pass them to a later date.
A copy of the Court's standard Case Management Conference Order can be found in Appendix 2. See Local Rule 2.05 for additional rules regarding the Case Management Conference.
7.05.  Final Hearings.
Text
Upon proper motion, the Court will set a contested matter for an extended Final Hearing. The Court does reserve the right to set any matter for a Case Management Conference if it is revealed that the matter is not ready for a Final Hearing.
The Court may require that all parties and/or their counsel acknowledge that all discovery is complete before a Final Hearing date will be set.
Upon request of either party, or if the Court finds it appropriate, a scheduling order will be entered. Unless specifically requested, the Court does not require a pretrial memorandum, but a party may file same if they so wish. In either situation, it should be filed at least two (2) days prior to the Final Hearing.
A pretrial memorandum should include: a summary of the general facts; statement of any stipulated facts; a listing of all issues of fact and law for adjudication; a concise statement of each general issue in dispute; argument with ample supportive citations of authority pertinent to each issue of fact and law; conclusion setting forth the specific relief sought from the Court; an undated witness list, trial exhibits, etc, and a statement of the status of mediation (if applicable).
In the alternative, the parties may request to submit all proof by deposition and request a decision upon review of the record.
7.06.  Uncontested Divorce.
Text
Pursuant to FCRPP 3(1), parties may submit a decree for the Court's review in any uncontested divorce. In addition to a Settlement Agreement and deposition containing the jurisdictional proof necessary to enter a Decree, the parties should file a Motion to Submit to inform the Court that the parties have filed all of their paperwork and are ready for the Court to enter a Decree of Dissolution of Marriage. Please note that the parties may still be required to attend Parent Education.
7.07.  Waiver of Disclosures.
Text
FCRPP 2(3) and 3(3) require parties involved in divorce litigation to file disclosure statements. In lieu of filing said disclosures, parties may waive said disclosure requirements. Parties may do so by Agreed Order that is signed by all parties and counselor by including a provision waiving the disclosures in a Settlement Agreement. If parties so elect to waive the disclosure requirement, it shall be so referenced in the parties' Decree of Dissolution of Marriage. Absent such writing; the Court expects the parties to file any and all disclosures as provided by the FCRPP.
Rule VIII.  Status Offenses.
8.01.  Status Offenses.
Text
Pursuant to KRS 23A.100(2)(d), all proceedings under KRS Chapter 630 (Status Offenses) may be stayed when a Juvenile has proceedings under KRS Chapter 635 or 640 (public offenses) pending before any District Court of the Commonwealth unless the Court, upon its own motion or upon motion of a party, transfers the matter to the District Court in which the public offense charges are proceeding.
Rule IX.  Miscellaneous.
9.01.  In Camera Interviews.
Text
In cases where the parties have requested that the Court conduct an in camera interview of a minor in the absence of the parties, the recording of same shall only be released or viewed with leave of Court. This includes, but is not limited to copies of the video tape recordings and any other recordings of these proceedings. This shall not include records of proceedings conducted in camera where counsel was present and questioned the minor(s) as well.
Appendix 1
TWENTY-FOUR HOUR ACCESSIBILITY TO EMERGENCY PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION DOMESTIC VIOLENCE PROTOCOL 50th JUDICIAL CIRCUIT AND DISTRICT BOYLE AND MERCER COUNTIES
Text
Pursuant to KRS 403.735, and in compliance with Family Court Rules of Procedure and Practice (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four hour accessibility to emergency protective orders and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
I.  Uniform Protocol for Processing Cases
 	A.  Circuit court clerks shall process domestic violence cases in accordance with the procedures set forth in the “Domestic Violence Proceedings” section of the Kentucky Circuit Court Clerk's Manual.
 	B.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	C.  Domestic violence matters may be reassigned from the district court division to circuit/family court when there is a dissolution/custody proceeding pending.
 	D.  Domestic violence cases are civil matters within the purview of CR 41.01. Therefore, this jurisdiction does not have a “no-drop” policy.
 	E.  Domestic violence cases may be reassigned or transferred to another circuit under the discretion of the Family Court Judge. Consistent with FCRPP 12, when the Family Court Judge orders that a case be transferred to another circuit due to a pending dissolution or custody matter, an emergency protective order shall continue and the summons shall be reissued by the initiating court, pursuant to KRS 403.740(4), for a period not to exceed fourteen days if service has not been made on the adverse party by the date of transfer, or as the court determines is necessary for the protection of the petitioner. Thereafter, reissuance of the summons shall occur as needed in the court of transfer.
II.  Twenty-four Hour Accessibility
 	A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
The Boyle Circuit Court Clerk and all deputy clerks
The Mercer Circuit Court Clerk and all deputy clerks
The Boyle County Jailer and all sworn deputies
The Mercer County Jailer and all sworn deputies
The Boyle County Sheriff and all sworn deputies
The Mercer County Sheriff and all sworn deputies
The Boyle County Attorney and Assistant County Attorneys and office staff
The Mercer County Attorney and Assistant County Attorneys and office staff
The Chiefs of Police of the Cities of Danville and Harrodsburg and all sworn officers within their departments
Kentucky State Police Officers
Burgin Police Officers
Junction City Police Officers
Perryville Police Officers
 	B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
The Boyle Circuit Court Clerk and all deputy clerks
The Mercer Circuit Court Clerk and all deputy clerks
The Boyle County Jailer and all sworn deputies
The Mercer County Jailer and all sworn deputies
The Boyle County Sheriff and all sworn deputies
The Mercer County Sheriff and all sworn deputies
The Boyle County Attorney and Assistant County Attorneys and office staff
The Mercer County Attorney and Assistant County Attorneys and office staff
The Chiefs of Police of the Cities of Danville and Harrodsburg and all sworn officers within their departments
Kentucky State Police Officers
Burgin Police Officers
Junction City Police Officers
Perryville Police Officers
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
The petition shall be presented first to the District Judge or District Court Trial Commissioner. If the District Judge or Trial Commissioner is unavailable, the petition shall be presented to the Family Court Judge. If the Family Court Judge is unavailable, the petition shall be presented to the Circuit Judge. If all judges in the Circuit and District are unavailable, the petition shall be presented to any judge in the Commonwealth for consideration.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
Any serving District Judge, District Court Trial Commissioner, Family Court Judge or Circuit Judge of the Commonwealth of Kentucky
 	E.  Petitions will be reviewed within an hour of presentation to a judge or trial commissioner unless it is impossible due to the unavailability of a judge or trial commissioner.
 	F.  The schedule for domestic violence hearings is as follows:
 Mercer County Every Tuesday 9:00 A.M. Boyle County Every Thursday: 9:00 A.M.
Click to view table.
III.  Contempt Proceedings.
 	A.  Pursuant to KRS 403.760, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
The Circuit Court Clerk in the county in which the protective order was issued.
 	C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
Appendix 2
Text

 COMMONWEALTH OF KENTUCKY 50TH JUDICIAL CIRCUIT MERCER FAMILY COURT C.A.#  NAME   PETITIONER VS.    CASE MANAGEMENT CONFERENCE ORDER NAME   RESPONDENT ***** WHEREAS, it appears to the Court that a Case Management Conference is necessary,  the Court orders that this conference be attended by both parties and counsel . The parties shall be prepared to and counsel shall have full authority to: (a) Disclose facts, and admit and stipulate undisputed facts; (b) Advise the Court as to any agreements on issues and the issues that remain unresolved; (c) Furnish the names and addresses of witnesses and the nature of their testimony; (d) Present documentary proof, photographs, books of account, etc., which may be offered as proof at trial. (e) Exchange mutual releases for financial records, including bank statements, mortgage, loan retirement and investment accounts, and credit card accounts. In the event custody or maintenance is an issue, the parties shall exchange mutual releases as to any relevant medical records. GOOD CAUSE BEING SHOWN THEREFORE, IT IS ORDERED: (1) That this cause be docketed for a Case Management Conference on DAY, MONTH DAY, 2011, at TIME a.m./p.m. (2) That each party appearing with counsel in the action shall be represented at the Case Management Conference by counsel who will conduct the trial or by co-counsel with full knowledge of the case and with authority to bind such party by stipulation. If a party elects to appear pro se, s/he shall comply with all the terms of this Order. (3) That each party shall file any pertinent motions, stipulations and/or agreements reached at least four (4) days prior to the Case Management Conference. The parties or counsel for the parties should be prepared to discuss potential witnesses, exhibits and documentary evidence to be introduced at trial. (4) That in the event of the failure of a party or parties to appear at the conference, pursuant to this Order, an ex parte hearing shall be held and appropriate Findings rendered or Dismissal ordered, unless continued by leave of Court pursuant to a request, for good cause shown. (5) That prior to the Case Management Conference, counsel shall consult their clients with reference to authority for settlement of this case. Counsel shall communicate any offers of settlement of any controverted issues and advise opposing counsel as to any settlement terms offered. Done this, the   day of  , 20 .
Click to view COMMONWEALTH OF KENTUCKY50TH JUDICIAL CIRCUITMERCER FAMILY COURTC.A.# 
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Text
CITATION OF RULES:
These Rules are to be cited as “RDC” or “Rules of Court Practice and Procedure for the 50th Judicial District Court” or may be cited as “CPR 50–” as appropriate.
EFFECTIVE DATE OF RULES:
These rules of practice and procedure for the 50th Judicial District Court are adopted pursuant to CR 83, RCr 13.02, and all other applicable law, and shall apply to all actions filed or pending after the date hereof and certification to the Honorable Chief Justice of the Supreme Court of Kentucky as required by law. Additional Rules of Practice as are allowed by all applicable law may be adopted as needed from time to time in the discretion of this court and may be deleted, amended, or added to as this court decrees.
RDC 50-001.  Applicability.
Text
These Rules of Practice for the 50th Judicial District, the Kentucky Rules of Civil or Criminal Procedure, and all other law, shall govern the civil and criminal proceedings in this court unless same shall be in conflict with any statute or other law of the U.S. or the Commonwealth of Kentucky, in which event said statutes, laws, rules, or orders shall prevail.
RDC 50-002.  Adoption of “CPR”.
Text
This Court hereby adopts, and incorporates herein by reference the applicable portions of “Court Practice and Procedure Rules, of the 50th Judicial Circuit” for the Boyle and Mercer Circuit Courts as set forth below:
CPR 50-105, -110, -115, -130(1), -140, -145, -150, -155, -160, -165, -170, -180, -215, -220-, -225, -235, -340, -400, -405, -410, -415, -420, and -425
and shall be cited as “CPR 50- _________ ” where appropriate and where necessary.
RDC 50-003.  Pre-Payable Schedule for Traffic Offenses.
Text
1.  The court hereby adopts the attached pre-payable schedule for traffic offenses. Appendix-I
2.  Citations for operator's license not in possession may be docketed by the District Clerk for dismissal without the required personal appearance of the defendant by said defendant exhibiting to the District Clerk an operator's license valid at the time of the issuance of the said citation, pursuant to KRS 186.570.
3.  Any person charged with an offense covered in the pre-payable schedule, attached hereto and made a part hereof marked as Appendix-I, may appear in the clerk's office, enter a plea of guilty, and pay the fine and cost by cash, money order, or certified check, prescribed on said schedule without an appearance in court. Any attorney may appear and enter a plea of guilty and pay a fine and cost by cash, money order, or certified check in accordance with said schedules on behalf of a client, provided he has authority to do so from the client. Any person charged with an offense not on the pre-payable schedule shall be required to appear to answer the charge in court and may not be authorized to pre-pay a fine by pleading guilty by any person.
4.  Court costs on all traffic pre-payables, except speeding cases as provided in KRS 189.394, shall be $27.00.
RDC 50-004.  Bond Schedule.
Text
The Court hereby adopts the Uniform Schedule of Bail as set forth in the Kentucky Rules of Criminal Procedure–Appendix A. In those instances in which no bond is set forth or is classified “exempt” in said schedule, the Judge of the District Court or the appropriate trial commissioner shall be contacted for the setting of said bond at the time of arrest.
RDC 50-005.  Motion and Pre-Trial Conference Dates.
Text
1.  Civil Motion hours for the Boyle District Court shall be the first (1st) and third (3rd) Mondays of each month at the hour of 11:00 A.M. prevailing local time.
2.  Civil Pre-Trial Conferences for the Boyle District Court shall be set for the second (2nd) and fourth (4th) Mondays of each month at the hour of 11:00 A.M. prevailing local time.
3.  Criminal Motion hour for the Boyle District Court shall be set for the first (1st) and third (3rd) Fridays of each month at 11:00 A.M. prevailing local time.
4.  Criminal Pre-Trial Conferences for the Boyle District Court shall be set for the second (2nd) and fourth (4th) Fridays of each month at the hour of 11:00 A.M. prevailing local time.
5.  Attorneys who have criminal jury trials scheduled shall appear in the District Court on the criminal pre-trial conference date next preceding their scheduled jury trial. The purpose of said criminal pre-trial conferences, shall be to rule upon discovery of requests pursuant to RCr 7.24.
6.  It shall be the policy of the District Court not to allow “plea bargaining” on the day of the scheduled criminal jury trial.
7.  The above scheduled dates and times for civil and criminal motions and pre-trial conferences are subject to changes at the discretion of the court should the interests of justice so require.
RDC 50-006.  Trial Responsibility.
Text
1.  When a trial date has been set, the attorneys for the prosecution and defense or plaintiff and defendant as the case may be, shall make diligent preparation for said trial including but not limited to notifying and subpoenaing all their respective necessary witnesses.
2.  No continuances will be granted except in extreme emergency and then only after proper notice has been given to all parties and witnesses.
RDC 50-007.  Orders of Submission.
Text
1.  Upon submission of any action to the court for final judgment, the parties shall prepare and present to the court an order of submission setting forth in particular the issue or issues on which the action is submitted.
2.  An action shall be deemed submitted only upon the entry of an order of submission.
3.  No further pleadings, proof or briefs, shall be filed after the entry of the order of submission, unless ordered or allowed by the court for good cause shown.
4.  The court may but need not pass upon any action before the entry of said order of submission.
RDC 50-008.  Record of Proceeding.
Text
1.  A record of all proceedings in all sessions of the Boyle and Mercer District Courts will be made by court personnel, and no written transcript of the proceedings is required or necessary.
2.  All appeals will be upon the record as preserved by the afore said recording; however, any party may at their sole cost and expense, provide a court reporter to make stenographic notes of the proceedings but such stenographic record does not serve as an official record of the proceeding.
RDC 50-009.  Docketing Motions.
Text
1.  All motions shall be placed on the court's docket for a specific date and time for hearing same.
2.  All dates and times for motions shall be obtained in advance, by contacting the district clerk's office.
RDC 50-010.  Pre-Payable Extension of Time.
Text
Upon the expiration of the pre-payable date set on a traffic citation, the Clerk shall notify the defendant in writing that the pre-payable date has been extended ten (10) days to a date certain which shall be set forth in said notice. The clerk shall further give notice to the defendant that his failure to appear in court on said date or his failure to pre-pay the minimum fine set forth in Appendix–I, shall result in the issuance of a warrant for his arrest.
Appendix I.
Schedule of Pre-Payable Fines for Boyle District Court.
Text

 MOVING HAZARDOUS VIOLATIONS VIOLATION KRS MINIMUM FINE Speeding (Pre-payable up to 75 miles per hour) 189.390, 189.391 Schedule Did not have right of way at intersection 189.330 $10.00 On wrong side of road 189.300 $10.00 Improper passing 189.340 $10.00 Failure to signal (or improper signal) 189.380 $10.00 Improper turning 189.330 $10.00 Coasting — car out of gear on down grade 189.430 $10.00 Disregarding STOP sign 189.330(5) $10.00 Disregarding YIELD RIGHT OF WAY sign 189.330(6) $10.00 Disregarding traffic control device (traffic light) 189.231(2) $10.00 Disregarding traffic control device (other) 189.338 $10.00 Improper starting from parked position 189.440 $10.00 Reckless driving (Legislature may change and add aggravation 189.290 $10.00 Following another truck too closely (250 feet) 189.340(6b) $10.00 Use of regrooved tires on highway 189.205 $10.00 Driving from side to side of highway 189.300 $10.00 Driving too slowly for traffic conditions 189.390(5) $10.00 Driving too slowly for traffic conditions 189.300(2) $10.00 Refusing to give one-half of highway to persons desiring to pass 189.300(2) $10.00 Failure to dim headlights 189.040(5) meeting  (6) following $10.00 Speeding up when being passed 189.350 $10.00 Holding second lane (2 or 3 lane roadways) 189.300 $10.00 Failure to give right of way (to vehicle or pedestrian) 189.310, 189.570(2) $10.00 Disregarding railroad crossing flasher lights 189.560 $20.00 Failure to stop at railroad crossing 189.560 $20.00 Failure to illuminate head lamps 189.030 $10.00 Insufficient head lamps 189.040 $10.00 Changing drivers while car is in motion (reckless driving) 189.290 $10.00 Following another vehicle too closely (passenger cars only) 189.340(6a) $10.00 Speeding in a restricted zone 189.390 Schedule
Click to view table.

 EQUIPMENT VIOLATIONS VIOLATION KRS MINIMUM  FINE Windows not safety glass 189.120 Schedule Inadequate silencer (muffler) 189.140, 189.020 $10.00 Improper equipment 189.020 $10.00 Rear license not illuminated 186.170(1) $10.00 Improper use of siren 189.940(5) $50.00 Vehicle a nuisance, noisy, etc. 189.020 $10.00 Owner's name not painted on side of truck hauling livestock 189.170 $10.00 Improper flashing lights 189.040(8) $10.00 No permit for TV set in motor vehicle 189.025 $10.00 Chains and lugs on highway 189.190 $10.00 to $25.00 depending on  sub-section No tail lamps 189.050(1) $10.00 No warning flag or signal (projecting load) 189.060(3) $10.00 Glaring headlights 189.040(5) $10.00 No flags or flares 189.070 $10.00 No horn 189.080 $10.00 One headlight 189.040(1) $10.00 Improper towing 189.480 $10.00 No rear vision mirror 18.130(1) $10.00 Leaking or sifting contents 189.150 $10.00 Obstructed vision and/or windshield 189.110 $10.00 No windshield wiper 189.110(3) No STOP lights on motor bus used for transportation of persons for hire 189.050(2) $10.00 No light on vehicles in tow 189.060(1)(2) $10.00 No lights on bicycle 189.40(9) No brake lights, passenger vehicles  189.055 $10.00 Failure to display slow-moving vehicle emblem 189.820 $10.00 Expired inspection certificate  189.645 $ 1.00* No inspection certificate  189.645 $ 1.00* *Defendant must show proof of repair of inspection issued by an authorized vehicle inspection station.
Click to view table.

 LICENSE AND REGISTRATION VIOLATIONS VIOLATION KRS MINIMUM  FINE “Church Bus” not painted on church bus 186.050(6) and to be used only as such $10.00 “School Bus” not painted on school bus-rear door 186.050(5) and to be used only as such $10.00 Illegal use of school bus 186.050(5) $10.00
Click to view table.

 MISCELLANEOUS VIOLATIONS VIOLATION KRS MINIMUM FINE Failure to remove ignition key from parked vehicle 189.430(3) $10.00 Improper parking on traveled portion of road 189.450 $10.00 Disregarding traffic regulation by pedestrian 189.570 $10.00 Too many passengers in vehicle (front seat) 189.470(1) $10.00 Hitchhiking 189.570(7) $10.00
Click to view table.

 MOTORCYCLE VIOLATIONS VIOLATION KRS MINIMUM FINE Unapproved headgear or no headgear 189.285 $10.00 Unapproved eye protective device or no eye protective device 189.285 $10.00 No rear view mirror 189.285 $10.00 No permanent seat for passenger 189.285 $10.00 No footrest for passenger 189.285 $10.00
Click to view table.

 BOATS AND BOATING OFFENSES The minimum statutory authorized fine plus court costs.
Click to view table.

 FISH AND WILDLIFE OFFENSES The minimum statutory authorized fine plus court costs, except that offense set forth in KRS: 150.090(3), 150.180(1), 150.180(2), 150.300, 150.330, 150.360(2), 150.485 150.600 150.460, and 150.525, shall be pre-payable. Persons charged with the above enumerated violations shall be required to appear in court.
Click to view table.
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General Rules of Procedure Application and Effective Date of Regional Rules
These Court Practice and Procedure Rules, 51st Judicial Circuit, Henderson County, and the Kentucky Rules of Civil or Criminal Procedure and other law, in so far as applicable directly or by analogy, shall govern civil and criminal proceedings in the 51st Judicial Circuit unless the same conflict with any statute or other law of the United States or the Commonwealth of Kentucky, at any time legally adopted, in which event any such statute, law, rule, or order shall at all times prevail. The rules shall be effective January 1, 1994, provided they have first been approved by the Chief Justice of the Supreme Court of Kentucky.
Rule 1.  Motion Days and Motions.
Text
(The following applies to all motions in either civil or criminal matters, except those permitted by law to be heard ex parte.)
(A)  Civil Motion days shall be held on-each Monday at 9:00 a.m. o'clock, local time. Criminal Motion days shall be held on each Monday at 10 00 a.m. o'clock, local time. If a court holiday falls on a Monday, the motion day shall be held the next day, Tuesday.
(B)  The Clerk shall keep a motion docket in which there shall be docketed, in order, all motions filed with the Clerk no later than Wednesday NOON preceding the next motion day. Any motions filed thereafter shall be docketed on the following motion day unless otherwise agreed by the parties. On the call of the motion docket, the Court shall either rule on a motion, set it for a day to be heard, or continue it until the following motion day.
(C)  At the time notice of the motion is served on the adverse party, a copy of the notice and motion shall also be furnished to the Judge of the Court at his office in Henderson, Kentucky, and proof of service on the Judge should be listed in the Certificate of Service. Failure to furnish such a copy shall be cause for the Court to delay hearing of said motion until the next motion day, if the Court so desires.
(D)  There shall be filed with each motion a brief statement of the grounds therefore, with citations of authorities relied upon, which may be set forth in the body of the motion if the pleader so desires. If a party desires to respond or if the Court orders a response, the response to any motion shall be in similar form and shall be filed with the Clerk prior to the date set for the hearing of the motion unless a different time is fixed by the Court.
(E)  Notwithstanding the foregoing, in case of urgency, a motion, upon proper notice, may be noticed for hearing at other times. In this event, the attorney for the moving party should consult with the Judge for a suitable time for the matter to be noticed.
(F)  In the event that a party is properly noticed for a motion, and is absent at the hearing of the motion without making proper arrangements for such absence the Court may rule on such motion even in the absence of such party, although the Court may consider in lieu of such party's presence, a properly filed memorandum.
(G)  Parties may, by agreement among counsel and the Judge, set the hearing of contested motions with the Judge's secretary at such available times, in lieu of submitting motions on motion day.
(H)  All motions including motions for summary judgment but excluding motions to set a pretrial conference or trial date shall be filed with the tender of a proposed order in conformity therewith, including such orders that require findings of fact and conclusions of law. Such orders shall be by separate styled instruments and not on the same page as the motion. This is not intended to delegate the court's decision making power, but will be used solely for information and as a guide.
(I)  Ordinarily no testimony will be heard on Motion Day and no reporter will be present. Should a party desire to preserve a record of the proceeding, he or she may make arrangements by contacting the Judge.
Rule 2.  Continued Motions.
Text
An attorney who will be unable to be present at the time set for a motion shall immediately contact the moving attorney and attempt to establish a mutually agreeable time for the hearing of the motion. Should this prove unsuccessful the party desiring the continuance shall immediately file a motion for a continuance in writing, stating the reasons for the continuance, and shall send a copy directed to the attention of the judge as well as filing it with the Clerk. If a continuance is obtained, whether it be by agreement or not, the party seeking the continuance shall re-file the motion and re-notice the parties.
Rule 3.  Videotaped Depositions.
Text
Upon appropriate motion of a party pursuant to CR 30.02(4) or RCr 7.18, a deposition may be videotaped and used in accordance with law, subject to the following:
 	(A)  Due notice shall be given of the time and place of the taking of the depositions and of the witnesses to be taken, unless said matters are agreed upon by the parties, as in other cases.
 	(B)  Each deposition shall be taken before an officer duly qualified to administer the oath to the witness and to certify that the record thus made is accurate and complete.
 	(C)  In addition to the videotape recording of each deposition, there shall be furnished to the Court, for the purpose of ruling upon objections in advance of trial, a typewritten transcript of the verbal testimony and all objections thereto, duly certified to be accurate and complete. Upon motion of either party, the Court will review the typewritten transcript at a hearing with respective counsel prior to trial, rule upon objections, and upon the basis thereof will direct the excision from the videotape of all material properly objected to, preserving the excised portion for the purposes of any appeal.
 	(D)  When completed, the videotape and typewritten transcript of each deposition thus taken shall be transmitted to the Clerk of the Court by the reporter who took the same, in the manner required by law.
Rule 4.  Pretrial Conferences and Assignment of Cases for Trial—Civil Cases.
Text
Any party desiring a trial date shall file a motion entitled “Motion to Set for Trial” which shall be placed on the motion docket. At the hearing on the motion, the Court shall set a date for a pretrial conference, unless a party objects and the Court finds that the case has not sufficiently progressed to be assigned for a pretrial conference. Unless otherwise ordered by the Court or except for good cause shown, the parties shall:
 	(A)  On or before the pretrial conference, submit to the Court proposed jury instructions, together with sufficient copies to be served upon opposing counsel. Such proposed instructions shall embody all jury issues raised by each party's theory of the case, except that instructions submitted on behalf of the defendant(s) may be limited to the defendant's theory of the case if the defendant is not prosecuting a counterclaim or cross-claim. Attached to the proposed instructions of all parties (on a separate sheet of paper) shall be a memorandum showing the source of legal authority for each instruction so submitted. Such instructions are to be filed with the Clerk of the Court but shall not be deemed to constitute a part of the official record and tendered instructions on behalf of a party unless and until a party re-submits or tenders such instructions, or portions thereof, to the Court at the conclusion of all evidence on the trial of the case.
 	(B)  Not less than 7 days before the pretrial conference, plaintiff's counsel shall submit a memorandum brief on any unusual problems anticipated to arise in the trial of the action and defendant's counsel may, within 4 days prior to the pretrial conference, reply thereto should he or she desire.
 	(C)  Prior to the pretrial conference, counsel for the parties shall meet, or confer by telephone, for a final discussion of (1) possibility of settlement, and (2) preparation of written stipulation of all possible facts, and shall advise the Court at the pretrial conference that such final conference was held and the results thereof.
 	(D)  Once a trial date has been set, neither party shall be granted a continuance unless the Court is satisfied that the reasons were both unavoidable and unforeseeable on the setting date.
Rule 5.  Procedure in Criminal Cases.
Text
(A)  At the time of arraignment each case shall be assigned a time for pretrial conference. Pre-Trial conferences shall be held as a matter of course in all criminal cases. At the pretrial conference the case shall be assigned for trial on a day certain.
(B)  The Grand Jury will meet the first Tuesday of each month except there will be no grand jury in July or December or as established by the Court.
Rule 6.  Domestic Relations Cases.
Text
(A)  Parents Education Clinic
 	(a)  No proceeding for dissolution of marriage, including joint petitions, shall be assigned for final hearing until twenty days have elapsed following the date the joint petition is filed or the respondent is actually summoned or is deemed to have been summoned by warning order. In no event shall any such case be assigned for trial before twenty days have elapsed following the entry of appearance or service of summons, or, if there are infant children of the marriage, before sixty days have elapsed from the date of service of summons, appointment of a warning order attorney, or the filing of an entry of appearance or a responsive pleading, whichever occurs first.
 	(b)  If there are minor children of the marriage, a proceeding for dissolution of marriage shall not be assigned for final hearing until the parties have attended and participated in the Parents Education Clinic held at least once each month in the Henderson County Courthouse or such other location as may be approved by the Court.
 	(c)  If a party refuses or fails to attend the clinic, the Court may make such orders in regard to the failure or refusal as are just, and among others the following: (a) An order refusing to assign a trial date until the party requesting the trial date attends the clinic; (b) An order declining to set or enforce permanent visitation rights for the disobedient party until the disobedient party attends the clinic; (c) An order reserving the granting or approval of final custody; and (d) In lieu of any of the foregoing orders or in addition thereto, an order treating as a contempt of court the failure to obey an order to attend the clinic.
 	(d)  If the parties have previously obtained other professional counseling regarding custody and visitation, the Court may, upon the written recommendation of such counselor, waive the requirement that parties attend the clinic and assign the matter for trial.
(B)  All pro se litigants are required to conform to Kentucky Revised Statutes and Rules of Civil Procedure when preparing, filing or presenting any and all claims.
Rule 7.  Master Commissioner.
Text
(A)  All signed Judgments and Orders of Sale must be sent to the Master Commissioner's office within ten days of the Judge's signature.
(B)  Sales cannot occur outside the time specified in the Judgment and Order of Sale. If the specified time expires, there must be a new order setting forth a later sale date.
(C)  Sales may only be cancelled through the Master Commissioner's office in writing by noon on the Friday preceding the sale or by appearing personally at the sale and announcing its cancellation.
(D)  If a sale is cancelled, the Master Commissioner Fees and Costs will be filed in accordance with law.
Rule 8.  Jury Selection.
Text
This Court hereby adopts the procedures set forth in the “Administrative Procedures of the Court of Justice: Part II, Jury Selection and Management, Section 5”, to be implemented as follows:
 	(A)  The computer services of the Kentucky Board of Elections (Office of the Secretary of State) shall be used.
 	(B)  During or before the first week of October of each year, the Chief Judge shall request such Board to furnish this court fourteen (14) separate lists, each bearing the names of prospective jurors, twelve (12) lists shall be designated as to month, and two (2) held in reserve for additional jurors as may be needed from time to time. The request shall include that such jurors' names are to be randomly selected. Each of these lists shall be used by the presiding Judge at each respective term of court the following year. The lists shall remain in a sealed envelope in the custody of the Chief Judge until such time as jurors are required to be summoned for any given monthly term.
Rule 9.  Entry of Orders and Judgment and Service.
Text
(A)  In all civil and criminal cases in which a verbal order or judgment is announced by the Judge, and in the case of a jury verdict, an order or judgment in conformity therewith shall be prepared by counsel for the successful party within five (5) work days after the order or verdict, unless directed otherwise by the Judge. It shall be signed “have seen” or “ok to enter” by all attorneys of record, and shall be presented to the Court. It shall also include “prepared by”. If the party against whom the order or judgment is entered is not represented by counsel, that fact shall be endorsed thereon. When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. Counsel preparing the order or judgment shall also deliver to the Clerk a sufficient number of copies together with properly addressed stamped envelopes to permit the Clerk to complete service thereof when required by CR 77.04. Counsel may waive in writing service of any order or judgment and notice of entry.
(B)  The Court will sign all agreed orders signed by all counsel of record or by parties not represented by counsel who are affected by the order with the exception of orders continuing the trial of any case. The disposition of such orders shall not appear on the motion day docket and counsel for the parties affected by such orders need not appear before the Court.
Rule 10.  Distribution of Orders.
Text
The Circuit Clerk shall distribute copies of all orders by mail or delivery to the persons listed under DISTRIBUTION and shall certify mailing or delivery by making a check mark by the person listed and shall initial and date the same at the bottom of the Distribution list. It shall be the responsibility of the party preparing the Order to make sure that all Orders contain a Distribution list as set out in the example.

 EXAMPLE: DISTRIBUTION Hon. John R. Doe P.O. Box 987 Henderson, KY 42420 ( ) Hon. William Phold 999 1st Street Owensboro, KY 42301 ( ) (Clerks initials & date)
Click to view table.
Rule 11.  Default Judgments.
Text
A party seeking a judgment by default where CR 55.01, 5.01, or  6.03 apply shall file a written motion for such a judgment, which must appear on the motion docket. Said motion shall be accompanied by the movant's certificate, as stated in CR 55.01. Any  judgment by default entered by the Court shall, as a part thereof, state that the movant has furnished the certificate as required by CR 55.01.
Rule 12.  Answers to Interrogatories or Requests for Admissions.
Text
When answering interrogatories or requests for admissions, the replying party shall set forth immediately preceding each answer the question or the request to which the answer is responsive. All objections to interrogatories and requests for admissions must cite basis for the objection and shall cite authority of such objection.
Rule 13.  Order of Submission and Briefs.
Text
Upon final submission of any matter to the Court, the attorneys shall prepare and file in the record an Order of Submission setting forth with particularity the issue or issues submitted. A copy of the order will be mailed to the judge. The Court may require of counsel such briefs or memoranda relating to the issues thus submitted as it may deem appropriate. The Court may on its discretion decide the issues thus submitted without an Order of Submission or briefs being filed.
Rule 14.  Dismissal of Action for Failure to Prosecute.
Text
When any action has remained on the Civil Docket for one year without any step being taken indicating an intention to prosecute said action, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion.
Rule 15.  Appearances and Substitutions.
Text
(A)  Whenever a party has appeared by counsel he or she may not thereafter appear by different counsel in his or her own behalf, unless an order of substitution shall first have been made by the Court after reasonable notice to the attorney for the party and to the opposing attorney. Until this is done, the authority of counsel of record shall continue for all proper purposes.
(B)  When an attorney of record wishes to cease representation of a party, he or she shall file a motion therefore and give adequate notice to his or her client and opposing counsel. It shall be his responsibility to see that the client receives such notice, and he or she must be prepared to present proof of this fact at the hearing. If the motion is sustained, a copy of the order shall be served on the client and all attorneys of record by the withdrawing attorney.
Rule 16.  Punctuality, Expedition and Settlement.
Text
(A)  Attorneys will make every effort consistent with the legitimate interest of their client to expedite litigation and to avoid unnecessary delays.
(B)  Attorneys shall be punctual in all court appearances and shall give prompt notice to the Court and to all other counsel in the case, of any circumstances requiring his or her absence or tardiness.
(C)  Attorneys shall make a reasonable effort to settle the dispute of their client prior to court appearances. They will promptly inform the court of any settlement, partial or entire, with any party or of the continuance of any matter set for hearing or trial.
Rule 17.  Unilateral Communication With Judge.
Text
(A)  Unilateral communication with a judge about the merits of a pending case by attorneys and litigants is prohibited, except in those cases where legitimate ex parte application is permitted. Attorneys shall explain this rule to their clients and will direct them to refrain from communicating in any manner with the judge concerning pending or prospective litigation.
(B)  No attorney shall deliver to the judge any letter, memorandum or brief in any pending case without concurrently delivering a copy to opposing counsel.
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Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
These are the Uniform Rules of Court Practice and Procedure of the Henderson Circuit Court, Family Division (Henderson Family Court). These Rules supplement the Kentucky Family Court Rules of Procedure and Practice (FCRPP), the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR). These rules shall be the only operative Henderson Family Court Rules. All previous rules adopted by the Henderson Family Court are hereby rescinded.
102.  Effective Date.
Text
The effective date of these rules shall be thirty (30) days after Kentucky Supreme Court approval.
103.  Citation.
Text
These Rules shall be cited as HFRP.
104.  Holidays.
Text
Holiday schedules may be obtained at the Henderson Family Court Clerk's Office, the Henderson Family Court Office, or on the Henderson Family Court website: http://courts.ky.gov/circuitcourt/familycourt/sites/henderson/default.htm. 
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing.
201.  Regular Motion Hour Schedule.
Text
A.  For all Henderson Family Court actions except Dependency, Neglect and Abuse, and Status Offenses, Motion Hour shall be on Monday. The schedule may be obtained at the Henderson Family Court Clerk's Office, the Henderson Family Court Office or on the Henderson Family Court website: http://courts.ky.gov/circuitcourt/familycourt/sites/henderson/default.htm 
B.  Motions for Dependency, Neglect and Abuse, Status Offense, and Domestic Violence actions shall be noticed for the beginning of the appropriate and regularly scheduled docket.
C.  Emergency Dependency, Neglect and Abuse, and Status Offense motions may be made on any day of the week, with appropriate notice, upon approval of an assistant county attorney. Non-emergency Dependency, Neglect and Abuse and Status Offense motions shall be noticed for the beginning of the appropriate and regularly scheduled docket.
D.  Arraignment on child support bench warrants served shall be heard on the regularly scheduled child support establishment and paternity docket, which are Tuesdays and Fridays at specific times to be obtained from the Clerk.
202.  Exceptions to Regular Motion Hour Schedule.
Text
There shall be no Motion Hour during the week of the Judicial College. Whenever a state holiday falls on a Monday, the Motion Hour shall be held on the following Tuesday. If the court is closed for any other unforeseen reason, i.e. , inclement weather, the Motion Hour shall be passed to the following Monday.
203.  Deadline for Serving and Filing Motions.
Text
A.  All motions except those listed in 203 C. below shall be filed no later than 12:00 noon C.S.T. on the preceding Wednesday with copies to be mailed or hand delivered to opposing party or placed with a process server on that same day by 4:30 p.m. All motions filed after 12:00 noon on such Wednesday shall be automatically passed to the next Motion Hour.
B.  If the Henderson Family Court is closed on Thursday or Friday, motions pursuant to HFRP 201 A. shall be filed and clocked no later than 4:30 p.m. on the preceding Tuesday with copies to be mailed or hand delivered or placed with a process server by 4:30 p.m. on Tuesday. All motions filed after 12:00 noon on Tuesday shall be passed to the next Motion Hour.
C.  All non-emergency Dependency, Neglect and Abuse, and Status Offense motions shall be filed and noticed no later than 12:00 noon at least one week preceding the Court date, with copies being mailed or hand-delivered to opposing party or counselor placed with a process server by 4:30 p.m. on that same date. All motions filed after the deadline shall be passed to the docket's next scheduled Motion Hour. Notice to the Henderson County Attorney may be accomplished by placing a copy of the notice and motion in the Henderson County Attorney basket located in the Henderson Family Court Clerk's Office.
Rule 3.  Adoptions / Termination of Parental Rights.
301.  Temporary Custody Order.
Text
Temporary Custody Orders granted pursuant to KRS 199.473(7) shall be SEALED, and not opened to inspection by persons other than the parties to such proceedings and their counsel.
302.  Petitions.
Text
A courtesy copy of all adoption petitions should be mailed to Protection and Permanency at 311 West 2nd Street, Owensboro, Kentucky 42301, Attention: Two Rivers Service Region.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.
Text
The Uniform Protocol for handling Domestic Violence Cases is attached hereto in Appendix A and incorporated by reference, the same as if copied and set out at length herein.
402.  Violation of Domestic Violence Orders.
Text
A.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders should be referred to the Henderson District Court for possible prosecution, except as set forth in 402B.
B.  Without limiting a party's choice of remedies, alleged violations of Domestic Violence Orders pertaining to visitation, child support, counseling, or firearms provisions should be initiated through the Henderson Family Court and scheduled for contempt hearings on the Henderson Family Court docket.
Rule 5.  Paternity.
501.  Motion Practice.
Text
Pursuant to FCRPP 15, when an answer of denial is filed by the defendant, or the parties request genetic testing, a pretrial order will be entered by the Court requiring both parties and the child to submit to genetic tests in accordance with KRS 406.081 and KRS 406.091. Within thirty (30) days of receipt of the genetic report, the petitioner shall file the original report with the Court in support of a motion to dismiss, a motion for trial, or a motion for summary judgment.
Pursuant to FCRPP 15(3), when the genetic test report excludes the defendant from the paternity of the child, the Court, after the expiration of thirty (30) days from the date of the filing of the exclusionary report, will enter an order of dismissal in favor of the defendant unless a motion for additional testing pursuant to KRS 406.091 is filed prior to the expiration of the thirty (30) days.
502.  Pretrial Procedures.
Text
In all cases in which the respondent files an answer admitting to the paternity of the child, or signs an affidavit of paternity, or the genetic test report contains an inclusionary result, the case shall be set for an appropriate hearing on the Third Friday Docket. On the scheduled hearing date, the parties shall report to Courtroom 100 of the Henderson County Judicial Center, for a settlement conference in advance of their court appearance. The parties will attempt to negotiate and enter into a stipulation of facts and order concerning paternity and child support. In the event the parties are unable to reach an agreement and enter into an agreed order, the parties shall report to the Family Court as noticed in the motion for hearing.
503.  Guardian ad Litem Fees Where the Cabinet for Health and Family Services is the Petitioner.
Text
The Cabinet for Health and Family Services has taken responsibility for payment of attorney's fees in cases where Guardians ad Litem are appointed to represent an inmate in a paternity/child support action pursuant to CR 17.04, and where Warning Order Attorneys are appointed pursuant to CR 4.07 in paternity/child support actions. To move the Family Court for the issuance of an order for fees, prepare two copies of the order, a single motion and affidavit regarding services rendered, and attach a copy of the billing sheet. A signed order will be returned to counsel and should be forwarded to the Division of Child Support, Program Services Division, P.O. Box 2150, Frankfort, Kentucky 40602-2150.
504.  Reopening Fee.
Text
Pursuant to FCRPP 14(1), a $50.00 reopening fee shall not be paid for motions in cases brought pursuant to Title IV-D of the Social Security Act for child support modification or enforcement. However, where an action is initiated pursuant to Title IV-D but subsequent motions regarding child support, custody or visitation are brought by a private attorney or are filed by a party pro se, rather than by Title IV-D counsel, the fee shall be charged unless the motion is brought in forma pauperis.
505.  Administrative Establishment of Support Obligations.
Text
A.  The Henderson County Attorney, Child Support Division, as agent for the Cabinet for Health and Family Services (CHFS), may administratively establish a child support and/or medical obligation pursuant to KRS 405.430, if:
 	1.  Paternity is not in question,
 	2.  There is no existing order of child support,
 	3.  The non-custodial parent resides or works in Kentucky, and
 	4.  The non-custodial parent's address is known.
B.  The support obligation shall be determined in accordance with the guidelines found in KRS 403.212.
506.  Child Support and Modifications.
Text
In addition to the requirements of FCRPP 9, all motions for child support in a dissolution of marriage or paternity action shall be in strict compliance with KRS 403.211 and 403.212. Any order setting or modifying a child support obligation shall include a guidelines worksheet attached to the order.
In addition to the requirements of FCRPP 9(5), any motion for modification of child support shall include information as to why the movant believes there is a material change of circumstance that is substantial and continuing, pursuant to KRS 403.213(1). Pursuant to KRS 403.213(2), application of the Kentucky Child Support Guidelines which shows an equal to or greater than 15% change in the amount of support due shall be rebuttably presumed to be a material change in circumstance.
507.  Permission to Review and Copy Paternity Case Files.
Text
Upon receipt of the Henderson Family Court Clerk's Office of an attorney's statement seeking permission to review and copy a paternity case file, OR upon the receipt by the Henderson Family Court Clerk's Office of a party's signed and notarized release authorizing an attorney to inspect the party's paternity case file, for reasons relating to representation in that action of a party thereto, the Clerk's office shall grant the attorney access to such a file.
Pursuant to KRS 406.035, the attorney seeking permission to review and/or copy the paternity file shall sign a statement that the order of judgment is the only information which may be shared with the client and that all other information in the case cannot be disclosed to the client, including information relating to domestic violence or child abuse as well as the addresses of the parties. Regardless of the subsequent representation or non-representation of the party, any information contained in such file is confidential and subject to the attorney-client privilege.
508.  Access to Paternity Cases for Attorneys and Guardians ad Litem Representing Incarcerated Parents.
Text
The Henderson Family Court Clerk's Office shall allow attorneys and Guardians ad Litem who are representing incarcerated parents in paternity cases to have access to the records of those actions.
509.  Custody Motions.
Text
A.  After a determination of paternity, a party requesting custody must file a separate civil action in circuit court rather than proceeding in a juvenile action. This applies to biological parents and persons seeking defacto custodian status. Pursuant to FCRPP 14(3), the Family Court Judge will transfer the custody matter to the circuit court docket and shall require that an appropriate petition be filed and the Circuit Court filing fee be paid to the Henderson County Circuit Court Clerk as reduced by the amount of the District Court filing fee previously paid, if any. Custody language in a judgment of paternity is not a custody determination.
B.  An agreed order of custody with an appropriate waiver of affidavit may be filed in a “CI” action, to include reference to the entry of a judgment of paternity, with the case number and date of entry of the judgment.
Rule 6.  Dependency, Neglect and Abuse.
601.  Procedure for Emergency Custody Orders.
Text
In Henderson County, to obtain an Emergency Custody Order as set forth in FCRPP 19, the following must take place:
 	A.  During normal working hours, 8:30 a.m. to 4:30 pm. Monday through Friday, excluding holidays, the Cabinet for Health and Family Services (CHFS) or any interested party seeking an Emergency Custody Order (ECO), shall come to the CHFS office and/or the designated County Attorney's Office, for assistance in obtaining an Emergency Custody Order (ECO) or, to the Office of the Circuit Court Clerk, who will contact the Family Court judge for consideration on whether to issue an ECO. Any such interested party shall comply with the requirements of FCRPP 19 when making a request for an ECO. If an ECO is issued and a CHFS social worker is not involved in this process, a copy shall be provided to the person seeking the ECO prior to leaving the Circuit Court Clerk's Office, as well as to CHFS. The original ECO shall remain with the Circuit Court Clerk's Office.
 	B.  After working hours Monday through Friday and on weekends and holidays, the Family Court Judge shall be contacted by CHFS, the County Attorney/Assistant County Attorney, or law enforcement, as applicable, for consideration on the issuance of an ECO. Any party requesting issuance of an ECO shall comply with the requirements of FCRPP 19 when making said request.
602.  Petition.
Text
A.  All petitions shall be filed in accordance with FCRPP 20 and shall be submitted to the Henderson County Attorney, who shall check the petition for legal sufficiency. If the petition is rejected by the County Attorney, it shall be submitted to the Family Court Judge for determination of legal sufficiency. If the Judge determines that the petition fails to state grounds for action pursuant to KRS Chapter 620, the petition shall be dismissed. If the petition is approved, the Assistant County Attorney or Judge, as appropriate, shall initial the petition for filing. A copy shall be distributed to the Assistant County Attorney assigned to prosecute dependency, neglect and abuse actions and the original shall be filed with the Office of the Henderson Circuit Court Clerk.
B.  Any petition filed with this Court shall comply with the following conditions:
 	1.  Citations to specific statute and factual allegations relied upon in asserting the Court's jurisdiction; and
 	2.  Full information concerning the child's parents and their address(es). The petitioner shall make diligent efforts to locate the child's parents, including but not limited to, initiating contact with the Child Support Division of the Henderson County Attorney's Office.
603.  The Effects of Service on Only One Parent/Persons Exercising Custodial Control or Supervision.
Text
The Judge may permit the temporary removal hearing or the adjudicatory hearing to go forward when the non-custodial parent has not been served in accordance with FCRPP 18(1) if it is established on the record that petitioner has made diligent efforts to serve all other parties including initiating contact with the Child Support Division of the County Attorney's Office in an attempt to locate any absent parent. The petitioner shall make continuing diligent efforts after the hearing to locate and notify all persons who were not served.
604.  Time for Temporary Removal Hearing.
Text
The Temporary Removal Hearing shall be held according to the following guidelines:
 	A.  The Temporary Removal Hearing shall be held within 72 hours, excluding holidays and weekends, of the issuance of an ECO. Such hearing should be scheduled toward the end of the 72 hours to allow time for service to be attempted.
 	B.  The Temporary Removal Hearing shall be held no earlier than the day following the filing of the petition to allow time for service to be attempted.
605.  Records and Transcripts.
Text
A videotaped record of all proceedings shall be kept and copies shall be available to the parties and their counsel upon written request request in accordance with the provisions of FCRPP 27. Allow a minimum of 48 hours for the Court to prepare copies of tapes.
606.  Dispositional Hearing.
Text
At the dispositional hearing CHFS shall provide the court with the information required pursuant to FCRPP 28 by completing form DNA 12. In addition, if the siblings have been separated, CHFS shall explain the reasons for the separation.
607.  Custody Motion.
Text
Upon adjudication in a dependency, neglect and abuse action a party requesting permanent custody must file a separate civil action in circuit court rather than proceeding in the juvenile action. This applies to biological parents and persons seeking de facto custodian status.
608.  Guardian ad Litem Appointments.
Text
The Clerk shall make every effort to reappoint the same guardian ad litem for litigants and children that was appointed in any previous matters.
Rule 7.  Domestic Relations Practice.
701.  Initiating Documentation/Appearances and Waivers.
Text
A.  A Case Data Information sheet (Form AOC-FC-3) and VS 300 shall be filed with each petition.
B.  Any unrepresented party who signs and acknowledges an appearance and waiver or agreement shall do so before a notary or deputy clerk.
702.  Case Management Conference.
Text
A.  Pursuant to FCRPP 2(6), a date for a Case Management conference shall be obtained in all contested matters by filing a motion for Case Management Conference on the Court's regular Motion Docket.
B.  Case Management Conferences may be conducted by a staff attorney or other such person as appointed by the Court.
C.  Parties must deliver the AOC-238, Preliminary Verified Disclosure Statements, to the Court at least five days prior to the Case Management Conference or the Conference may be cancelled at the Court's discretion. A party in compliance who has incurred fees or costs by reason of the Conference may move to have the same paid by the noncompliant party.
D.  Case Management Conference may only be cancelled by agreed order or order of the Court. Failure of counsel to appear or litigant to appear, unless directed in writing otherwise, may result in costs or fees being assessed against the noncompliant party.
703.  Trial in Contested Matters.
Text
A.  Parties shall obtain a date for Final Evidentiary Hearing at the Case Management Conference. No Final Evidentiary Hearing date will be scheduled until all the requirements of the scheduling order have been fulfilled.
B.  In the event a settlement is reached after the Final Evidentiary Hearing has been scheduled but before the hearing date has occurred, one of the following must occur:
 	1.  A written settlement agreement, motion to submit and decree shall be submitted directly to the Court; or
 	2.  The parties and their counsel shall present themselves to the Court on the scheduled hearing date and place the agreement on the record. Counsel may bring a draft of the agreement on disk or otherwise electronically transfer the agreement to the court for editing and execution of the agreement by the litigants.
704.  Children Born Prior to Marriage.
Text
In any action for dissolution of marriage where there is a minor child born to the parties prior to the marriage, a declaration of paternity must be signed by both parties. This declaration may be in the form of an affidavit or may be included in a property settlement agreement, but the paternity of the child must be affirmatively declared in a notarized document or other court order and set forth in the Decree of Dissolution.
705.  Jurisdictional Proof.
Text
Proof in a dissolution of marriage action may be offered by written interrogatories, deposition or orally before the Court. In the event proof is offered orally before the Court, a certification concerning the videography record, including date and time, shall be filed by the attorney for the Petitioner and signed by both parties, or their counsel.
706.  Divorces Involving Minor Children.
Text
In any dissolution of marriage in which there are minor children, a Final Decree of Dissolution of Marriage shall not be entered by the Court if an order to attend the Families in Transition Program has been entered until parties and children, kindergarten age to seventeen, have attended and completed the Families in Transition (FIT) program. Information about FIT may be obtained from the Parties' attorneys, the Court Clerk or the Family Court Office. Scheduling must be arranged through the Family Court Office. Failure of a party to attend FIT after having been ordered to do so may result in delay of the court action, imposition of costs and/or attorney's fees, and an other appropriate sanctions, including contempt. No final evidentiary hearing will be set until the parties have completed FIT. A limited number of scholarships are available each session to be awarded at the discretion of the program director.
707.  Motion for Decree/Decree.
Text
A.  A Motion to Submit pursuant to FCRPP 3 is required to be submitted with every decree of dissolution. The motion must be either verified by both parties or accompanied by the affidavits required in FCRPP 3. If attachments referred to in FCRPP 3 are already included in the court file, the parties shall not be required to re-submit those documents.
B.  Both parties or their counsel must sign the decree prior to submission.
C.  The Family Court disfavors interlocutory decrees of dissolution. Higher Courts have noted and it has been born out that problems occur when the trial court bifurcates dissolution of marriage from the other issues in the case. Unless a compelling need for dissolution of the marriage is shown, it is this Court's practice to resolve all issues in a single judgment.
708.  Disclosure Statement.
Text
A.  Pursuant to FCRPP 2 and 3, in both contested and uncontested dissolution actions the AOC-239, Final Verified Disclosure Statement, must be filed with the Court. Parties may submit joint verified disclosures or, in the alternative, one party may submit an affidavit adopting the verified disclosures as submitted by the opposing party.
B.  The AOC-239, Final Verified Disclosure Statement, and a proposed resolution of all contested matters shall be faxed, emailed or hand-delivered to Henderson Family Court, suite 301, Henderson County Judicial Center, at least 5 days before the Case Management Conference.
C.  In cases not involving a request for maintenance litigants need not complete the expense portion of the Verified Disclosures.
709.  Parenting Time Guidelines.
Text
The Henderson Family. Court does not adopt a strict visitation schedule. However, the Family Court Advisory Council has prepared a visitation schedule which may be used as a guideline in contested matters. A copy of the schedule is attached as Appendix B and may be obtained at the Family Court Office.
Rule 8.  Status Offenses.
801.  School Excuses.
Text
If a juvenile has a scheduled court appearance when school is in session, the juvenile must attend school prior to the court appearance (absent a showing of extreme circumstances), and must obtain a sign-out slip.
802.  Length of Court Order.
Text
Unless otherwise stated in an order of the Court; a juvenile status order shall be effective for one year from the date of entry. A juvenile may be subject to contempt proceedings for one year from the date of entry of a valid court order.
803.  Status Offense Jurisdiction.
Text
Public offenses shall continue to be heard by Henderson District Court and the filing of a public offense may not affect the proceedings in the Family Court regarding the prosecution of a status offense.
Rule 9.  Miscellaneous.
901.  Identification of Counselor Party Required.
Text
Every pleading, motion and any other paper filed in the record by counselor party shall contain the case number, typed or printed name, address, telephone number and e-mail address of the attorney or party signing the paper.
902.  Protection of Personal Identifiers.
Text
A.  The Family Court Case Data Sheet must be fully completed in all cases. In addition, all pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in HFPR 902 B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court.
As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by HFPR 507 and by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
903.  Video Copies of In-Chamber Interviews with Children.
Text
Pursuant to FCRPP 17.1 the Henderson County Circuit Court Clerk's office shall not release any Henderson Family Division video in-chamber interviews with children without a specific written order of a Family Court Division Judge. An individual requesting a judicial order must provide the Family Court Judge a written explanation for the request which specifically indicates the portion of the video record being requested is an in-chamber interview with a child and specific purpose for the request.
904.  Requests for Confidential Video Records.
Text
The Henderson County Circuit Court Clerk's office shall not release any copies of Henderson Family Court confidential video records, except for Paternity actions, without a specific written order from the Family Court Judge. An individual requesting a judicial order must file a written motion, with notice to all parties, including the child's Guardian ad Litem, if any, and set forth the purpose for the request.
Except that, pursuant to KRS 610.340(2), this shall not apply to public officers or employees engaged in the investigation and prosecution of cases under KRS Chapters 600 through 645 or other prosecutions authorized by the Kentucky Revised Statutes, as certified by that public officer or employee. Said public officer or employee shall use and distribute this information only for investigation or prosecution of offenses under the Kentucky Revised Statutes.
905.  Faxes.
Text
The Court may accept a tendered order via facsimile, although the Court prefers original documents. In order to be entered without the necessity of a hearing, an order must contain the preparer's certificate and a “have seen” signed by opposing party or counsel.
906.  Penalties.
Text
The Court may assess costs and fees or impose appropriate sanctions against any party not complying with any of these rules. Penalties may be imposed upon motion of opposing party or upon the Court's initiative without motion.
Appendix A
Twenty-Four Hour Accessibility to Protective Orders and Local  Joint Jurisdiction Protocol  51st Judicial Circuit and District  Henderson County
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOS) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
I.  Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-four Hour Accessibility
 	A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
The Henderson Circuit Court clerk or all of his/her deputies
 	B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
The Henderson County Sheriff and all of his/her deputies; members of the Henderson Police Department; members of the Kentucky State Police.
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
All petitions will be presented to the Family Court Judge, if that judge is unavailable it should be presented to any judge who can be located in the Henderson County Judicial Center, if no judge is available in the building the petition should be presented to the on call District Judge or any judge in any surrounding county, who may sign and issue a protective order.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
The Family Court Judge for review and determination if an order should be issued
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court.
 	D.  The schedule for hearings on protective orders is as follows:
All protective order hearings whether domestic violence in accordance with KRS Chapter 403 or Interpersonal protective order in accordance with KRS Chapter 456 will be heard on Mondays beginning at 8:15 a.m. in Courtroom 301 of the Henderson County Judicial Center
 	E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
IV.  Contempt Proceedings
 	A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
Henderson Circuit Clerk's Office to obtain a AOC 275.5 and upon completing the document return it to the Clerk to be placed on the docket, and the clerk shall insure that a copy is presented to the Henderson County Sheriff's office for service upon the Respondent.
 	C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
Appendix B
Henderson County Visitation Guidelines Specific Parenting Times and Provisions
Text
The following schedules are suggested as guidelines for the parents and the court in establishing time-sharing/visitation schedules. Each case will present unique facts or circumstances which shall be considered by the court in establishing a time-sharing/visitation schedule and the final schedule established by the court or agreed to by the parents mayor may not be what these guidelines suggest.
It is encouraged for the parties to communicate and work out a schedule that is conducive to the child, as well as the parents. The parenting times which will follow are in no way meant to be the maximum parenting time available to the non-residential parent.
1.  Weekends. The non-residential parent shall be entitled to a minimum of every other weekend as parenting time with the child. Weekends shall begin on Friday and, if possible, end on Monday morning. At the end of set parenting time, the non-residential parent shall deliver the child to the appropriate day care provider or deliver the child to school.
2.  Mid-week Visitations. The non-residential parent shall be entitled to a minimum of six (6) hours mid-week parenting time with the child. This mid-week parenting time may be taken in one (1) or more days.
3.  Holidays. The holidays of New Year's Day, Martin Luther King Jr. Day, Easter, Memorial Day, Fourth of July, Labor Day, Thanksgiving, Christmas Eve and Christmas Day shall be either alternated or shared between the parties. Whenever possible, the Thanksgiving Day holiday shall be shared so as to allow the child to have Thanksgiving Day with one parent and the Friday following Thanksgiving with the other parent. The holidays of Martin Luther King Jr. Day, Memorial Day, and Labor Day, and any other days off from school which would occur on a Monday, shall merely attach to the preceding weekend and whichever parent has the child for that weekend shall have the child for that holiday as well.
 	(a)  In the odd numbered years, the custodial parent has New Years Day, Easter and Christmas Day; and the non-custodial parent has July 4th, Thanksgiving and Christmas Eve. In the even numbered years, the schedules are reversed. Memorial Day and Labor Day attach to the preceding weekend.
 	(b)  A holiday that falls on a weekend should be spent with the parent who is scheduled to have the children for that holiday. The rest of the weekend is to be spent with the parent who would normally have that weekend. These do not have to be made up.
Other days of special meaning, such as religious holidays, Martin Luther King Jr. Day, etc., should be decided together, written into the Court Order, and alternated as above.
 	(c)  Hours for parents who cannot agree are as follows:
 New Year's Day 9:00 a.m. to 7:30 p.m. Easter 9:00 a.m. to 7:30 p.m. July 4 th 9:00 a.m. to 9:00 a.m. the next day Thanksgiving 9:00 a.m. to 9:00 a.m. the next day Christmas Eve 9:00 p.m. Dec. 23 to 9:00 p.m. Dec. 24 Christmas Day 9:00 p.m. Dec. 24 to 9:00 p.m. Dec. 25
Click to view table.
 	(d)  The holiday parenting time schedule shall take precedence over regularly scheduled and extended parenting time. Extended parenting time takes precedence over regular parenting time unless otherwise indicated in these guidelines.
4.  Christmas. It is encouraged for both parents to communicate and to try and arrange amicable schedules for the Christmas holiday. Christmas Eve shall be defined as being from 9:00 a.m. on December 23rd until 9:00 p.m. on December 24th. Christmas Day shall be defined as being from 9:00 p.m. on December 24th until Christmas Day at 9:00 p.m. The parents shall alternate having the child on Christmas Eve and Christmas Day.
5.  School Intersessions. School intersession shall be divided between the parents equally.
6.  Vacations. Both parents shall have the opportunity to have the child with them for vacation period. Up to four (4) non-consecutive weeks of vacation shall be allowed for the nonresidential parent.
7.  Mother's Day and Father's Day. All the children shall be with the appropriate parent on the appropriate holiday. Unless otherwise agreed, the non-residential parent shall have the child in their physical custody on the appropriate day from 9:00 a.m. until 9:00 p.m.
8.  Child's Birthday. Both parties shall be allowed an opportunity to have the child for the child's birthday. The child's birthday shall be alternated, with the non-residential parent having all the children on each child's birthday in even numbered years from 9:00 a.m. until 9:00 p.m., unless the birthday falls on a school day, in which case, it shall be from 5:00 p.m. until 8:00 p.m. In all odd numbered years the non-residential parent shall have all the children on each child's birthday on the day before the child's birthday from 9:00 a.m. until 9:00 p.m., unless the birthday falls on a school day. If it falls on a school day, then the non-residential parent shall have all the children on each child's birthday from 5:00 p.m. until 8:00 p.m.
9.  Scheduling of Summer Vacation. The parties shall confer by May 1st of each year to determine how the summer vacation for the child or children shall be shared. If there are conflicts, then those conflicts shall be made known to the other parent no later than May 15th of each year. If the parties are unable to agree upon an amicable schedule, then either party may petition the court for a specific schedule.
WEEKENDS: Alternate weekends from Friday at 5:30 p.m. until Sunday at 7:30 p.m.
MID-WEEK: One (1) evening each week, Wednesday, from 5:30 p.m. to 9:00 p.m.
WAITING: The children and custodial parent have no duty to await the visiting parent for more than 30 minutes of the visitation time. A parent who is late forfeits visitation for that period. The custodial parent or acceptable representative must be home at the return time to receive the child.
CANCELLATIONS: If a child is ill, the custodial parent should give 24-hour notice, if possible, so appropriate plans can be made. The non-custodial parent should give 24-hour notice to cancel. The time cancelled by the non-custodial parent is forfeited. Time lost for the child's illness should be made up.
VACATIONS: Four (4) weeks of visitation to be taken in two (2) non-consecutive two (2) week periods each year are to be arranged with advance notice by the non-custodial parent by May 1st. The custodial parent must give the non-custodial parent notice of vacations or special plans for the child, to avoid planning conflicts, by May 15th.
 	(a)  Summer school necessary for the child to pass to the next grade must be attended.
 	(b)  A general itinerary should be provided for the parent if vacation will be out-of-town.
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Rule 1.  Introduction/Administrative Procedure.
101.  Introduction/Preface.
Text
These rules shall, except for cause as determined by the Court, govern practice in the Graves Circuit Court, subject, however, to applicable Rules of Civil Procedure, Family Court Rules of Practice and Procedure, and Rules of Criminal Procedure.
102.  Effective date.
Text
These rules shall be effective upon approval by the Chief Justice of the Kentucky Supreme Court.
103.  Citation.
Text
These rules may be cited as “RGCC” of “Rules of the Graves Circuit Court.”
104.  Assignment of Cases.
Text
There is only one division of the Graves Circuit Court.
105.  Holidays.
Text
Holidays shall be those recognized by the Court of Justice.
Rule 2.  Court Scheduling/Motion Hour/Procedures for Filing — Domestic
201.  Regular Motion Hour Schedule — Domestic
Text
A.  Domestic motions will be set for 1:30 p.m. on each Monday. The docket will be called at 1:30 p.m. on those days, but the attorneys and their respective clients shall be present at 1:00 p.m. for settlement conferences, negotiations, and for attempts to narrow the issues.
B.  Motions noticed for domestic motion hour shall not be allowed extended testimony at that time. Those motions requiring more than fifteen (15) minutes of proof shall be docketed for hearing on a date to be assigned by the Court on motion of the moving party.
C.  Motions, including those for Interlocutory Decrees or final Decrees, that are submitted for decision upon Depositions shall note that fact, and shall not be set for a time certain.
D.  Pursuant to FCRPP 2(5), a completed AOC-237, Status Quo Order, may be filed at the time the petition for dissolution is filed, and shall be presented at the initial court appearance.
E.  The attorney for petitioner, or petitioner if pro se, shall file a motion requesting a Case Management Conference pursuant to FCRPP 2(6).
F.  Subject to KRS 403.044, and upon proper notice, an Interlocutory Decree may be obtained.
G.  Motions for Interlocutory Decrees and Motions for Uncontested Final Decrees shall be accompanied by proposed Findings of Fact, Conclusions of Law, and a proposed Decree.
202.  Exceptions to Regular Motion Hour Schedule.
Text
Exceptions to the regular motion hour schedule shall be only for cause, and upon Order of the court.
203.  Deadlines for Serving and Filing Motions.
Text
Domestic motions to be heard on a particular Monday will be limited to those filed with the Clerk of the court before the close of business on the Tuesday preceding the scheduled motion hour and served that same day by fax or actual service on the opposing party or counsel. Service, if made by mail, shall require three (3) additional days notice. Responses and counter-motions, if any, shall be filed at least one (1) day prior to domestic relations motion days which would be the close of business on Friday preceding motion day on Monday.
Rule 3.  Adoptions/Termination of Parental Rights.
301.
Text
Uncontested adoptions and uncontested terminations of parental rights shall be noticed for immediate hearing at 1:30 p.m. on a Monday motion day. Motions to set contested adoptions or contested terminations of parental rights shall be noticed for 1:30 p.m. on a motion day and a hearing date shall be set at that time.
302.
Text
Proposed Findings of Fact, Conclusions of Law, and Judgment, shall be tendered with any motion to set an adoption or termination. Petitioner's attorney, or Petitioner, if pro se, shall be responsible for placing adoption/termination matters on the Court's docket so that the time limits set out in KRS 625.042 or FCRPP 36 shall, if applicable, be complied with.
Rule 4.  Domestic Violence Protocol and 24 Hour Access Policy.
401.
Text
The Domestic Violence Protocol and 24 Hour Access Policy is attached hereto as Appendix “A”, and is incorporated herein as if copied in full.
Rule 5.  Domestic Relations Practice.
501.  Contested Actions.
Text
In all contested domestic actions, prior to filing a motion for the court to set a trial date, the parties shall attend a settlement conference, either in person or by telephone, at which all contested issues shall be identified, and a Report of Settlement Conference, identifying all contested and settled issues, shall be filed with the Motion.
 	A.  All proceedings in contested actions for the dissolution of a marriage shall be heard by the Court, provided the testimony of any witness not a party may be taken by deposition. However, it is the responsibility of the attorney or party desiring to use the deposition of such non-party witness to see that the deposition is taken, transcribed, and filed prior to 48 hours in advance of the trial.
 	B.  The hearing on the motion to set for trial shall be noticed for 1:30 p.m. on Mondays. Both parties and their respective counsel shall attend. It is intended for the Court, without hearing the evidence, to inform the parties at that time of initial impression regarding each contested issue outlined in the settlement conference memorandum.
 	C.  Each side shall furnish the opposing party with the names and addresses of all witnesses that they intend to call at trial and a brief summary of the testimony not less than thirty (30) days prior to the scheduled trial date.
 	D.  In the event either party fails to comply with the requirements of paragraphs B and C. above, or either party files an incomplete schedule, or fails to comply with the FCRPP, the Court, upon its own motion or upon motion of any party to show cause, may make such orders in regard to the failure as are just, which, among other things, may include the following:
 		1.  An order that the matters set forth in the compliant party's schedules be taken as established;
 		2.  An order prohibiting the non-compliant party from introducing designated matters in evidence;
 		3.  An order staying further proceedings until the disobedient party has filed the required schedules; or,
 		4.  An order assessing all Court costs, including attorney fees, against the non-compliant party.
502.  Court Approved Child Visitation Schedule.
Text
Pursuant  to FCRPP  8(2), the parties  may utilize  the time-sharing/visitation schedule for the 52nd Judicial Circuit located in Appendix “B”  which is adopted at the request of the Graves County Bar Association.  This schedule shall not be used as a default schedule when the parties are unable to agree but rather should be used as a basis for determining a schedule that meets the needs of the family.  Notwithstanding the foregoing, midweek overnight timesharing/visitation shall only be in alternate weeks.
503.  Children in the Middle Training.
Text
A.  Pursuant to FCRPP 6(4), in a dissolution proceeding, where there is a minor child or children born or adopted of the marriage that is aged six (6) years through seventeen (17) years (“subject children”), the Court may order the parties and/or children to attend and participate in Children in the Middle training and no decree shall  be entered  unless  the parties  attend  and produce  a certificate of completion awarded by the trainer  to the Court.
B.  If ordered to attend the Children in the Middle training and a party refuses or fails to attend, or if the custodial parent refuses or fails to have the children attend the training, the Court may issue a show cause in regard to the failure or refusal as is just, and which may include after the show cause hearing the following:
 	1.  An order refusing to assign a date for final adjudication of the divorce until the party requesting the dissolution attends the training;
 	2.  An order declining to set or enforce temporary or permanent visitation rights for the non-compliant party until the non-compliant party attends the training;
 	3.  An order reserving the granting or approval of temporary or final custody; and
 	4.  In lieu of any of the foregoing orders or in addition thereto, an order treating as contempt of Court the failure to obey an order to attend the training.
C.  If ordered to attend the training, a fee of $10.00 shall be paid by each party at the time of attending the training; provided, however, no fee shall be payable by a party allowed to proceed in forma pauperis, provided the party brings to the training a copy of the order allowing him or her to so proceed. Each party ordered to attend shall also bring his or her case number to the training so that his or her attendance can be properly identified.
D.  If ordered to attend, the Petitioner must file his or her certificate of attendance prior to, or at the time of, filing documents for a final hearing. The Respondent shall file his or her certificate of attendance prior to the final hearing. The certificate of attendance of the subject children shall be filed prior to the hearing.
E.  The Clerk of the Court will maintain a schedule of the time and place of the Children in the Middle training. Unless the Petitioner and Respondent agree otherwise, if ordered to attend the Petitioner shall attend the training in any even numbered month and the Respondent in any odd numbered month. The subject children shall attend at the time the custodial parent attends. The custodial parent is the parent with legal custody, sole or primary. If legal custody has not been granted, then the custodial parent is the parent with actual custody. If neither parent has sole or primary legal custody, or actual physical custody, if legal custody has not been granted, the Petitioner shall have the subject children attend at the time he or she attends.
Rule 6.  Miscellaneous Rules Relating to Domestic Practice.
601.  Redaction of Personal Identifiers (CR 7.03).
Text
A.  All pleading must comply with the requirements of KRS Chapters 205, 403, 405, 406, and 407 by providing the personal identifying information required in those chapters. However, except as set forth in paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court pursuant to the above-stated chapters, parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
B.  Pleadings, documents, or exhibits filed in actions deemed confidential by statute need not be redacted, and any access to those files shall be governed by KRS 199.570, KRS 610.340, KRS 625.045 and KRS 625.108.
602.  Rules of General Application.
Text
Rules 702, 703, and 705 through 713 apply to Domestic practice in the Graves Circuit Court, as well as general civil procedure.
Rule 7.  General Civil.
701.  Motion Days — Non-Domestic (Civil) Cases.
Text
A.  Excepting legal holidays, motion days (“rule days”) shall be conducted on each Monday, unless otherwise ordered by the Court.
B.  Civil  motions  will be set for 8:30 a.m. each  Monday. Ordinarily  no testimony  will  be heard on rule day and  if more than  very  brief  argument is to be presented, the  motion  shall  be set by the Court  for a time certain.
C.  Unless  otherwise  provided  by statute,  rule, or order,  motions  shall  be filed  with  the  Clerk  before  the close  of business  on Tuesday   preceding  the scheduled  motion   hour  and served  that  same day  by fax or actual  service  on the opposing   party  or counsel.  Service,  if made by mail,  shall  require  three  (3) additional  days  notice. Responses  and counter-motions,  if any,  shall  be filed at least one (1) day prior to rule day, which would be the close of business on Friday preceding rule day on  Monday.
702.  Continued Motions.
Text
An attorney who will be unable to be present at the time set for a motion shall immediately contact the moving attorney and attempt to establish a mutually agreeable time for the hearing of the motion. Should this prove unsuccessful, a party desiring the continuance shall immediately file for a continuance in writing, stating the reasons for the continuance, and shall send a copy directed to the attention of the Judge, as well as filing it with the Clerk. If no hearing can be scheduled prior to the date the motion was originally set for hearing, the motion will be automatically continued until an agreed-upon hearing date is scheduled or until the next motion hour, whichever occurs first.
703.  Motion Under CR 78(2).
Text
A movant, at his option, may bring his motion under the provisions of CR 78(2) which makes provision for the determination of motions without oral hearings upon brief written statements of reasons in support and opposition. The movant, in his certificate of service or elsewhere in the motion, shall state that the motion is made under CR 78(2) and shall direct the opposing attorney's attention to the fact that under this local Rule, the motion may be granted routinely by the Court ten (10) days after filing, unless an objection is received or a response filed. Should the party opposing the motion under Rule CR 78(2) wish to  have an oral hearing on the question, he may state so in his response and notice said response for hearing at rule day at a given time. Motions should be filed under either CR 78(2) or  noticed for a date certain. Motions which are not filed under one or the other of these provisions may be considered defective or even nugatory and void. A motion to set a case for trial shall not be brought under CR 78(2).
704.  Pretrial Conference: Civil Cases — Non-Domestic.
Text
A.  Pretrial conferences shall be held as a matter of course in all jury actions and upon the motion of either party or upon the Court's own motion in all other actions.
B.  No case shall be set for a pretrial conference or a trial until all discovery of the parties has been taken. If a party moves for a trial date and certifies that his discovery of a party has been taken and the other party's attorney states he is not through taking discovery of a party, then thirty (30) days will be allowed for that discovery to be completed, at which time the attorney can re-notice his motion for a trial date.
C.  No case shall be set for a pretrial conference or trial until the plaintiff has certified to the Court that all medical and expert depositions have been scheduled.
D.  Pretrial conferences in all jury actions shall be held at a time designated by the Court. The attorney attending the pretrial conference shall be familiar with the case and shall be prepared and authorized to make such arguments, stipulations, and decisions as may be required during said conference in conformity with the terms of the Pretrial Conference Order.
E.  Except for good cause shown, before a case is heard at the pretrial conference, the parties shall comply with the following:
 	1.  pleadings must be completed and the issues made up;
 	2.  discovery proceedings complete;
 	3.  present to the Court at the pretrial conference written instructions incorporating the parties' then understanding of the issues and the law without prejudice to the right to present further instructions as may be indicated by subsequent proceedings;
 	4.  the parties shall be prepared at the pretrial conference to stipulate certain facts as to the admissibility of certain documents or other evidence, or withdraw certain allegations or defenses appearing in the pleadings, whenever possible; and if same can be done, without prejudice to the presentation of the case by either party;
 	5.  in tort actions involving personal injury, be prepared to exchange such medical reports and copies of medical bills or evidence of special damages as are subject to discovery under the Rules of Civil Procedure;
 	6.  at least sixty (60) days prior to the pretrial conference, all parties shall exchange a list of witnesses intended to be called at the trial with a brief summary as to the testimony of each witness;
 	7.  at least thirty (30) days prior to the pretrial conference, all parties shall exchange a list of all documents, charts, etc., intended to be introduced as evidence at the trial, and shall exchange a list of all stipulations they believe can be agreed upon at the pretrial conference.
F.  If a pretrial order is not entered at the time, the attorneys shall be responsible for preparation and submission of a pretrial order incorporating the Court's rulings, agreements, or stipulations of the parties and any matter designated by the Court not later than ten (10) days following the pretrial conference. The Court may require each party to submit a trial brief consisting of a short memorandum of his view of the facts and law on which he will rely; and if so, the Court shall fix the time for filing such briefs in the pretrial order.
G.  Any party that has failed to comply with the Court's pretrial order may be subject to any or all of the following:
 	1.  an order that the matters set forth in the obedient party's compliance documents be taken as established;
 	2.  an order prohibiting the disobedient party from introducing a designated document or presenting instructions or taking further proof by deposition;
 	3.  the Court may remove the action from the trial docket;
 	4.  an order assessing all Court costs against the disobedient party;
 	5.  if both parties fail to comply, the Court may, on its own motion, dismiss the action without prejudice and assess the costs accordingly.
H.  Cases that have been previously assigned for trial and continued shall not be given preference as to trial dates, except in those cases where good cause appears for giving such preference.
705.  Motions and Motion Docket: Generally.
Text
Form of Motion and Docketing 
 	A.  No motion shall be accepted for filing by the Clerk unless accompanied by a separate proposed order. Unless other arrangements have been made with the Court, pleadings delivered to the Court shall be treated as mere courtesy copies.
 	B.  Each motion shall contain a Notice, which shall specify the date, time, and place for the hearing.
 	C.  The Clerk shall maintain a motion docket and shall docket in the order received all motions assigned for hearing on each motion day, either by Court order or by notice duly served. This motion docket will be called on motion day.
 	D.  All attorneys and their respective clients who attend motion day are to remain outside the jury rail until their particular motion is called for hearing by the Court. When their particular motion is called for hearing, the attorneys shall proceed to the two counsel tables and shall argue the motion from the counsel tables and are not to approach the Bench until permission from the Court is  requested and
 	E.  Every motion, other than the ones which may be heard ex parte, shall appear upon the motion docket, provided that any motion which is accompanied by an agreed order signed by counsel for all parties affected by the order shall not appear on the motion docket. All motions going to the merits of the case, including motion to dismiss, motion for summary judgment, motion to strike, and motion under CR 12.02, shall be accompanied by a brief statement of the grounds for the motion with citation of authorities relied upon. Failure to file a statement of grounds with supporting authorities may be grounds for overruling the motion. Any party properly served with a motion accompanied by a statement of grounds and authorities shall file a response containing a statement of grounds for opposing the motion with citation of supporting authorities. Such response shall be filed at or prior to the time specified in the notice of hearing of the motion. Failure to file a response may be grounds for sustaining the motion, but the time for filing a response may be extended for good cause shown.
 	F.  If an agreed order signed by counsel for all parties affected is submitted to the Clerk prior to the call of the motion docket, counsel need not attend the call of the motion docket.
 	G.  If additional time is allowed in any proceeding for supplementation of the record, or for briefing, counsel shall, when the time has expired, or the supplementation or briefing completed, advise the Court that the matter is ready for a decision.
706.  Entry of Orders and Judgments.
Text
Whenever any rule is made or opinion rendered, an order or judgment in conformity therewith shall be tendered by counsel for all parties thereto in conformity to the ruling or opinion and shall be presented to the Court. If the party against whom the order or judgment is to be entered is not represented by counsel, or be represented by counsel who declines to attest the order or judgment, such fact shall be endorsed thereon. When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry. After entry, the Clerk shall mail attested copies of the order or judgment to all parties or their respective attorneys as required by the Rules of Civil Procedure.
707.  Motions, Pleadings, Briefs and Orders.
Text
All civil, criminal, and domestic orders to be entered by the Court shall contain a Clerk's certification of service for all parties.
708.  Exhibits to Pleadings, Answers to Interrogatories, and Request for Admissions.
Text
A.  Any pleading that refers to an exhibit as attached to the pleading shall, in fact, be accompanied by such exhibit, and opposing counsel shall not be required to respond to such pleading which fails to include the referenced exhibit.
B.  When answering interrogatories or request for admissions, the replying party shall, as a part of his answer, set forth immediately preceding the answer the questions or the request made with respect to which such answer is given.
709.  Order of Submission.
Text
A.  Upon submission of any action to the Court for final judgment, the parties shall prepare and present to the Court an order of submission setting forth in particular the issue or issues on which the action is submitted.
B.  An action shall be submitted only upon the entry or an order of submission.
C.  No further pleadings, proof, or briefs, unless ordered or allowed by the Court for good cause shown, shall be filed after the entry of the order of submission.
D.  The Court may, but need not, pass upon any such action before such order of submission.
E.  On any motions submitted to the Court for decision, the Court is to make all reasonable efforts to enter a decision on the motion within thirty (30) days after date of submission.
F.  On all cases tried by the Court without the benefit of a jury, the Court shall make all reasonable efforts to enter a decision in the case within sixty (60) days after submission.
710.  Copy of Complaint to be Filed.
Text
Whenever a civil complaint is filed, sufficient copies thereof, including the names of the attorneys and the true copies of all affidavits, jurats, and exhibits, shall be left with the Clerk for service on each defendant pursuant to Civil Rules of Procedure.
711.  Procedure on Rules for Contempt.
Text
The proper procedure in procuring a rule for contempt is as follows: A motion should be filed asking for the rule, and this should be supported by a sufficient affidavit showing that applicant is entitled to the same. When the motion and affidavit are filed, the Clerk of the Courts may issue the rule ex parte, which rule shall not come on for hearing sooner than five (5) days from the date the rule is served, unless otherwise ordered; and no rule shall come on for hearing unless the same has been served upon the person in contempt by an officer authorized to serve a summons. The rule shall contain a short statement of the grounds for its issuance.
712.  Courtroom Decorum.
Text
In addition to expecting that the attorneys present in Court should be appropriately attired, the parties, witnesses and spectators shall also dress appropriately. Among other items, shorts, garments with inappropriate messages, and tank tops are inappropriate. Attorneys are expected to advise their clients and witnesses of the dress code. Unless otherwise ordered by the Court, children under the age of six (6) shall not be in the Courtroom.
Rule 8.  Criminal.
801.  Jury Terms.
Text
There will be six (6) jury terms of the Graves Circuit Court per calendar year during the following months, unless otherwise ordered by the Court: January, March, May, July, September, and November.
802.  Grand Jury.
Text
A.  Grand Jury shall be empanelled for an entire year during the month of January of each year and shall consist of twelve (12) members and a number of alternates as determined by the Court.
B.  The Grand Jury shall meet in regular session every other month during the calendar year on a date designated by the Circuit Judge.
803.  Criminal Arraignments and Motions.
Text
A.  When the Grand Jury returns its indictments, the Court shall designate a date for arraignments on regular criminal motions days (Mondays at 9:00 a.m.)
B.  Both the defendant and his attorney must be present at the arraignment. The attorney appearing for the defendant at the arraignment shall represent the defendant in all future stages of the proceeding. An attorney shall not withdraw from employment after arraignment in a criminal proceeding without permission of the Court.
C.  At the time of arraignment, each defendant shall be assigned a date for a status conference with the Commonwealth's Attorney.
D.  If the defendant is represented by counsel, said counsel may file a written Entry of Appearance and a Waiver of Formal Arraignment. This written waiver must be signed by the defendant and counsel and shall provide for the defendant to appear at the scheduled status conference and pretrial conference. Defendant's appearance at the status conference mentioned in the waiver shall be a condition of defendant's bond.
E.  If defendant is not on bond from District Court, the formal arraignment may not be waived.
F.  All criminal motions shall be filed with the Clerk and noticed for hearing at criminal motion hour, which shall be each Monday at 9:00 a.m., unless otherwise ordered by the Court.
804.  Status Conference and Pretrial: Criminal Cases.
Text
A.  The Commonwealth Attorney's office shall set aside one day every other month for scheduled status conferences between the Commonwealth and defense counsel. The defendant's presence shall be required.
B.  The status conference will be scheduled through the office of the Commonwealth Attorney and shall be at least thirty (30) days after the scheduled formal arraignment.
C.  At least ten (10) days prior to the status conference, the Commonwealth Attorney shall have filed a copy of the indictment, the Commonwealth's Bill of Particulars and all pertinent discovery and shall be prepared to make the Commonwealth's offer at the status conference.
D.  The Commonwealth shall, within seven (7) days after the status conference, submit to the Court, and to the Defendant, the Commonwealth's written plea bargain agreement or sentence recommendation in the case. The defendant shall have until the close of the pretrial conference to accept or reject the plea bargain agreement or sentence recommendation submitted by the Commonwealth Attorney or to negotiate further with the Commonwealth Attorney. If a plea bargain agreement can be entered into between the parties, the defendant shall be prepared to enter his plea at the pretrial conference. After the plea is entered, a sentencing hearing will be scheduled. If no plea bargain agreement can be entered into, the Commonwealth Attorney shall withdraw his offer at the conclusion of the pretrial conference, and the case will be assigned for an immediate trial date.
E.  At the time of arraignment, each case shall be assigned a pretrial conference date. The pretrial conference shall be at least seven (7) days after the status conference.
F.  All pretrial motions shall be filed and served prior to the pretrial conference, requesting a special hearing date for any motion requiring testimony or argument anticipated to last more than fifteen (15) minutes.
G.  The attorney appearing for the defendant at arraignment shall be in attendance at the pretrial conference and shall submit such written motions as he shall expect to offer in the case at least seven (7) days prior to the pretrial conference. No additional motions may be offered after pretrial conference, except by leave of the Court and upon a showing of excusable neglect or if it concerns a matter of which he was not aware or which did not come to his attention prior to the time of the pretrial conference or in the interest of justice.
APPENDIX A
Domestic Violence Protocol and 24 Hour Access Policy.
Text
Twenty-Four (24) Hour Accessibility to Emergency  Protective Orers and Local Joint Jurisdiction Domestic  Violence Protocol  52nd Judicial Circuit and District  Graves County
Pursuant to KRS 403.735, and KRS 456.030, and in compliance with Family Court Rules of Practice and Procedure (FCRPP) Section IV, this local domestic violence protocol is established to ensure twenty-four (24) hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for domestic violence matters in which there may be joint jurisdiction between the circuit/family and district courts.
I.  Uniform Protocol for Handling Cases
 	A.  All petitions requested, completed and signed by persons seeking protection Under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 	B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 	C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 	D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 	E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRRP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
II.  Twenty-four Hour Accessibility
 	A.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner during regular business hours:
Graves Clerk of the Courts or any deputy clerk at the Graves County Courthouse, 100 East Broadway, Mayfield, Kentucky, from 8:00 a.m. to 4:30 p.m., Monday through Friday.
 	B.  The following agencies and officers are authorized to take domestic violence petitions and administer oaths to petitioner after regular business hours and weekends:
 		1.  Graves Circuit Court Clerk and all Deputy Clerks;
 		2.  Graves County Attorney, Assistant County Attorney and County Attorney's office staff
 		3.  Graves County Jailer and all Deputy Jailers;
 		4.  Sheriff of Graves County and all Deputy Sheriffs;
 		5.  All officers of the Kentucky State Police;
 		6.  All police officers for the City of Mayfield, Kentucky;
 		7.  All police officers for the City of Wingo, Kentucky.
 	C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
During regular business hours the person receiving and verifying the Petition shall, if possible, deliver the Petition to the Circuit/District Court Clerk's Office and that officer shall immediately present the Petition to the District Judge of the 52nd Judicial District found within Graves County and if the District Judge cannot be located within the county, the Petition shall be presented to the Circuit Judge of the 52nd Judicial Circuit found within Graves County. In the event neither judge can be found within the county, the Petition shall be presented to a District or Circuit Judge found in any county adjoining Graves County.
 	D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
During hours other than regular business hours, the person receiving and verifying the complete Domestic Violence Petition shall deliver the Petition to the Mayfield Police Department or other appropriate law enforcement agency and an officer of that agency shall immediately present the Petition to the District Judge of the 52nd Judicial District found within Graves County and if the District Judge cannot be located within the county, the Petition shall be presented to the Circuit Judge of the 52nd Judicial Circuit found within the county. In the event neither judge can be found within the county, the Petition shall be presented to Hon. Hunter B. Whitesell II, District Judge for the 1st Judicial District, pursuant to Order entered by Chief Justice, John D. Minton, on September 16, 2014. If he is not available, the Petition shall be presented to a District or Circuit Judge found in any county adjoining Graves County.
 		1.  Circuit Court – domestic violence hearing shall be scheduled during the court's regular domestic relations motion hour, with all cased being scheduled for each Monday at 1:30 p.m. (excluding holidays) unless otherwise ordered by the circuit judge.
 		2.  District Court – domestic violence hearings shall be scheduled for any Monday morning at 8:30 a.m. (excluding holidays) unless otherwise ordered by the district judge.
III.  Assignment of Cases
 	A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 	B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 	C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 	D.  The schedule for hearings on protective orders is as follows:
 		1.  Circuit Court – domestic violence hearings shall be scheduled during the court's regular domestic relations motion hour, with all cased being scheduled for each Monday at 1:30 p.m. (excluding holidays) unless otherwise ordered by the circuit judge.
 		2.  District Court – domestic violence hearings shall be scheduled for any Monday morning at 8:30 a.m. (excluding holidays) unless otherwise ordered by the district judge.
IV.  Contempt Proceedings
 	A.  Pursuant to KRS 403.760 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal contempt proceeding has been initiated, The other shall not be undertaken regardless of the outcome of the original proceeding.
 	B.  Petitioners seeking to initiate contempt proceedings should contact:
During regular business hours, the Graves Clerk of the Courts, or the Graves County Attorney's Office. After regular business hours, the petitioner may request law enforcement to initiate a criminal proceeding.
 	C.  No petitioner may be held in contempt for failing to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
APPENDIX “B”
Visitation / Timesharing Schedule.
Text
VISITATION/TIMESHARING SCHEDULE
In addition to the Model Time-Sharing / Visitation Guidelines referred to in FCRPP 8, the parties may utilize the following time-sharing / visitation schedule in the 52nd Judicial Circuit adopted at the request of the Grave County Bar Association. This schedule is not to be used as a default schedule when the parties are unable to agree but, rather, should be used as a basis for determining a schedule that meets the needs of the family. This minimum schedule for time-sharing / visitation may apply both as a temporary order and/or a final visitation order and as otherwise ordered by this Court:
— Alternate weekends from Friday at 6:00 p.m. until Sunday at 6:00 p.m.
— Wednesdays or Thursdays (at the discretion of the non-residential parent) of the week there is no weekend visitation from the time school is out until the following morning. The alternate night will be the same each week.
— Spring Break in even numbered years (regardless of length).
— Summer Break will be as follows: The non-residential parent shall have visitation from June 1st through June 30th of each year, with the residential parent to then have alternate weekend and alternate mid-week visitation. The parties shall divide July equally, with one parent to have from July 1st through July 15th and the other from July 16th through the 31st. These weeks will be alternated annually. This summer schedule only applies where alternate weekend visitation is applicable and both parents are willing and able to keep all scheduled activities for the child(ren) while in their respective care.
— Fall Break in odd number years (regardless of length).
— Thanksgiving Day on even-numbered years. If it falls on the Thursday before the non-residential parent's scheduled weekend visitation, then visitation shall continue through 6:00 p.m. Sunday.
— Christmas Break shall be divided as follows: The residential parent shall have visitation in odd-numbered years from the time school is out until 1:00 p.m. on Christmas Day and the non-residential parent shall have the child from 1:00 p.m. Christmas Day until 6:00 p.m. on New Years' Day. In even numbered years the non-residential parent shall have visitation from 5:00 p.m. on the day school is out until 1:00 p.m. on Christmas Day.
— The mother shall have visitation on each Mother's Day, and the father shall have visitation on each Father's Day. Visitation shall be from 9:00 a.m. until 9:00 p.m.
The following General Rules shall apply to all visitation:
 	1.  In the event that the non-residential/visiting parent is 30 minutes late for any period of visitation, the visitation is forfeited.
 	2.  The custodial/residential parent has the right to refuse visitation if the other parent is under the influence of alcohol, drugs or intoxicants.
 	3.  Both parents must secure the child in an approved child restraint system while transporting the child.
 	4.  Despite the specifics of the standard order of visitation, the custodial/residential parent is encouraged to permit additional visitation with the other parent and is directed to accommodate and encourage such visitation.
 	5.  The above-referenced school schedules (spring, fall break, holidays) shall also apply to children not yet of school age.
 	6.  Both parties shall have reasonable and open contact with the children by telephone, except in those cases where a Domestic Violence Order prohibits such contact.
 	7.  Each parent should provide to the other parent contact numbers and addresses (unless a Domestic Violence Order is in effect) where the child(ren) can be located during their scheduled time-sharing visitation time.
 	8.  The Time-Sharing/Visitation Schedule set by the Court for holidays, school breaks, and summer break should control over regularly scheduled time-sharing/visitation time even if this allows successive time-sharing/visitation periods.
 	9.  If a child is ill, the parent who has the child should give 24 hour notice, if possible, to allow for appropriate plans to be made.
When  a joint  custodian   seeks  to relocate  he or she shall  comply  with  the requirements of FCRPP7 (2)(a). When a sole  custodian seeks  to relocate  he or she shall comply  with  the requirements of FCRPP 7(2)(b)
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Appendix A.  
Rule 1.  Applicability of Local Rules.
Text
These Court Practice and Procedure Rules, 53rd Judicial Circuit, and the Kentucky Rules of Civil or Criminal Procedure, and other law, insofar as applicable directly or by analogy, shall govern civil and criminal proceedings in the 53rd Judicial Circuit, unless the same conflict with any statute or other law of the United States or the Commonwealth of Kentucky, or rule and/or Order of the Supreme Court, Commonwealth of Kentucky, at any time legally adopted; in which event any such statute, law, rule or Order shall at all times prevail. These Rules shall be cited as LCRP-53- _________ .
Rule 2.  Pleadings and Orders.
Text
A.  The heading of all pleadings and legal papers in all civil and criminal cases shall be styled at the beginning and center of the first page as follows:
COMMONWEALTH OF KENTUCKY 53rd JUDICIAL CIRCUIT ANDERSON (or SHELBY or SPENCER) CIRCUIT COURT
The case number shall be centered directly under the above.
B.  All pleadings and papers requiring a certificate of service shall set forth on the last page thereof the typed name and complete address of counsel, including telephone number AND complete name, address, and telephone number of all opposing counsel.
 Example: (Signature): Hon. Jane R. Doe COUNSEL FOR PLAINTIFF Doe, Smith, and Johnson 111 Main Street Taylorsville, Kentucky 40071 Telephone: (502) 477-xxxx Hon. Jean S. James COUNSEL FOR DEFENDANT (DEFENDANT)-(name which defendant) James, Douglas, and Morris 617 Main Street  Lawrenceburg, Kentucky 40342 Telephone: (502) 839-xxxx
Click to view table.
C.  All pages of all legal papers shall be numbered at the bottom center of each page as follows:Page  _________  of  _________  (pages)
D.  If a page requesting the Judge's signature has no other indicator of the case name and number on said page, a notation of the court name and case number shall be included at the top of said signature page.

 Example: Shelby Circuit Court  Case number 00-CI-00000
Click to view table.
Rule 3.  Jury Term and Contact With Jurors.
Text
Anderson, Shelby and Spencer Circuit Courts will be Courts of continuous session; therefore, a jury will be available in all counties at all times. Juries will serve terms of six (6) months.
Rule 4.  Procedures in Criminal Cases.
Text
A.  Regular criminal hearing days in Anderson County will be the first Tuesday of the first full week of each month and the third Tuesday thereafter (unless otherwise Ordered), beginning at 9:00 a.m.
B.  Regular criminal hearing days in Shelby County will be the first Monday of the first full week of each month and the third Monday thereafter (unless otherwise Ordered), beginning at 8:30 a.m.
C.  Regular criminal hearing days in Spencer County will be the first Thursday of the first full week of each month and the third Thursday thereafter (unless otherwise Ordered), beginning at 1:00 p.m.
D.  The Court may schedule other criminal matters requiring a hearing greater than ten (10) minutes at any other time available on its calendar.
E.  There will be no arraignment scheduled on the Court's calendar without proper service of a summons or warrant prior to the arraignment.
F.  Criminal matters shall have priority on the Court's calendar for trial dates.
G.  Grand Juries. A regular grand jury shall be impaneled pursuant to KRS 29A.210 in January and July of each year in Anderson County. Shelby County and Spencer County. and at such other times as the Judge may find that the ends of justice or the needs of the counties require. A special grand jury may be impaneled by the Judge pursuant to KRS 29A.220 in the manner and for the reasons provided in that section
H.  Appointment of the Department of Public Advocacy. If it appears after inquiry and examination that a defendant is not financially able to employ an attorney and is otherwise eligible for the appointment of counsel to represent him, the Court shall appoint the Department of Public Advocacy as defendant's counsel, subject to existing laws and regulations of that agency.
I.  Pro Se Defendants. In the event a defendant shall insist upon representing himself without counsel, the defendant shall be brought before the Court and be examined by the Court concerning his/her understanding of the proceedings and possible consequences to him/her in the proceedings his/her right to the assistance of counsel, and all other relevant matters. If the Court is convinced that defendant is aware of his/her rights and has waived them knowingly, voluntarily, and intelligently, the Court shall permit him/her to proceed without counsel and shall, by written Order. relieve any counsel previously appointed. The Court may, in its discretion, appoint advisory or standby counsel to aid the defendant if the Court deems such appointment will advance the ends of justice.
J.  Notice of Motions. The notice of a motion in a criminal case, other than a motion for shock probation or prerelease probation, shall specify the date, time and place for the hearing thereof. Motions for shock probation or prerelease probation shall not be noticed for a hearing, but such motions shall be heard at the convenience of the court or the court may rule upon the motion without a hearing.
K.  Filing Deadline. Shelby Circuit Court criminal motions shall be filed with the Clerk before 1:00 P.M. on the Wednesday preceding the motion day designated in the notice. Anderson Circuit Court criminal motions shall be filed with the Clerk before 1:00 P M. on the Thursday preceding the motion day designated in the notice. Spencer Circuit Court criminal motions shall be filed with the Clerk before 1:00 P.M. on the Monday preceding the motion day designated in the notice.
L.  Withdrawal of Attorneys. 
 	i).  An attorney shall not withdraw from employment in a criminal proceeding without permission of the Court. After a criminal case is set for trial, an attorney of record shall not be permitted to withdraw from the case in the absence of a compelling reason.
 	ii).  Retained trial counsel shall secure permission from the court before withdrawing as counsel for a defendant who seeks to appeal a judgment of conviction. Before permission to withdraw is granted, it shall be the responsibility of retained trial counsel to prepare and file the following:
 		a.  Notice of appeal pursuant RCr 12.04;
 		b.  Motion, affidavit, and order for leave to appeal in forma pauperis, if applicable;
 		c.  Designation of record on appeal; and
 		d.  Order substituting the Department of Public Advocacy as counsel on appeal, if applicable.
M.  Pretrial Conference, Status Hearing, Docket Pass, and Guilty Pleas. 
 	i).  In all criminal cases in which the defendant elects to enter a plea of guilty, the Commonwealth's Offer on a Plea of Guilty and Petition to Enter Plea of Guilty shall be signed by the defendant and attached to the record by 3:00 P.M. one (1) business day before the scheduled motion docket.
 	ii).  In cases where the defendant is detained at the Shelby County Detention Center and the defendant intends to request a continuance of the scheduled status hearing before the Court, a Docket Pass Form and Order shall be completed by defense counsel and tendered to the Clerk (original or faxed copy) by 3:00 p.m. one (1) business day before the scheduled motion docket so that the defendant whose case is being passed will not be transported from the Shelby County Detention Center for the motion docket.
In all other cases. if a pass is sought for a defendant(s) in other institutions or detention facilities, then the Form and Order (original or faxed copy) shall be filed with the Clerk by 3:00 P.M. three (3) business days before the scheduled motion docket in order to avoid transport. The original Form and Order shall then be presented to the Judge for signing at the call of the motion docket. Counsel's failure to present the Form and Order in time to prevent unnecessary transport may result in Rule 11 or contempt sanctions against defense counsel.
N.  Discovery Duties of Prosecutor, Defense, and Law Enforcement Officers. 
Duty of Commonwealth's Attorney 
Open File Discovery
 	i).  The Commonwealth shall file with the Court a copy of the discoverable portion of the contents of the Prosecutor's file for the use and inspection of the defendant at arraignment. In the event the Commonwealth withholds any material contents in its file under a claim of same being non-discoverable, the Commonwealth shall state so in writing at the time of the prosecutor's file contents are filed with the Court. Upon written motion by the defense, the Court will consider whether the prosecutor shall release the requested information.
 	ii).  The Commonwealth shall include in its discovery all information in its possession or control. including the information contained in RCr 7.24 and RCr 7.26.
 	iii).  The Commonwealth remains under a continual order to file any supplemental material. All supplemental material must be filed by the final pretrial conference. All supplemental material and information that could have reasonably been ascertained prior to the final pretrial conference that is filed after the final pretrial conference, will not be permitted to come into evidence except upon leave of the Court for good cause shown.
Duty of Defense
 	iv).  If an agreement to dispose of the case cannot be reached with the Commonwealth prior to the defendant's next court appearance, defense counsel shall submit such written motions as the attorney shall expect to offer in the case at the next motion hour. No additional motions may be offered after that motion hour except by leave of the court upon a showing of excusable neglect. or if it concerns a matter of which the attorney was not aware or which did not come to the attorney's attention prior to the time of the plea negotiation conference or in the interest of justice.
 	v).  If the Defendant desires a duplicate of any mechanical recording relating to the indictment testimony taken before the Grand Jury, defense counsel shall make an oral request for same to the Commonwealth's attorney and supply the Commonwealth with a sufficient number of blank diskettes for duplication. If the Commonwealth has not responded within two (2) weeks, defense counsel may move the Court for same.
Additional Discovery
 	vi).  The defendant, by and through counsel, may request by written motion additional discovery or seek the Court's assistance in obtaining other relief to which he/she may be entitled. Any motions for additional discovery must be very specific and not general in nature. The Court will summarily overrule broad motions for discovery.
 	vii).  If the Defendant desires to inspect evidence that has been listed in Commonwealth's discovery as being in safekeeping with a law enforcement agency, then defense counsel, shall give reasonable notice to the agency where the evidence is located of his/her intent to inspect. Defense counsel shall inspect, photocopy or otherwise copy said evidence in the presence of a law enforcement agency official or its designate during reasonable business hours as may be agreed upon.
Duty of Law Enforcement Officers
 	viii).  All law enforcement officers possessing evidence not otherwise provided to the Commonwealth's attorney office, due to impracticality or security reasons, shall make a list of said evidence and the location of safekeeping. This list shall be provided to the Commonwealth's Attorney and shall be made a part of the Commonwealth's discovery filings with the Court. All law enforcement officers that receive additional or supplemental evidence after presentation to the Grand Jury shall immediately provide same to the Commonwealth's Attorney and shall so note the delivery thereof in their files and the Commonwealth's Attorney shall immediately file same with the Court.
Such evidence shall be available to defense counsel for inspection, photography or copy, at the location where the evidence is housed, during reasonable business hours and with reasonable notice to the officer or agency. The notice. availability and inspection of such evidence shall be accomplished without further orders of the Court.
O.  Jury Instructions. The Commonwealth's Attorney and Defense counsel shall tender proposed jury instructions to the Judge's office three (3) business days in advance of trial on a CD or diskette in Microsoft Word format. If the proof at trial would warrant the giving of any different or additional instructions, the parties will be given the opportunity to tender additional or different instruction(s) at the close of the case and before submission to the jury.
P.  Probation: Allocation of Installment Payments. Unless otherwise ordered by the Judge, the Clerk shall allocate installment payments made by defendants who are on probation in the following order
 	i).  Payment of Court costs;
 	ii).  Restitution ordered by the Court; 
 	iii).  Attorney fee to Department of Public Advocacy; 
 	iv).  Probation supervision fee.
Q.  Class D Felony Pretrial Diversion. The Class D Felony Pretrial Diversion option may be offered to those Defendants who are eligible. Pretrial Diversion is the postponement of imposition of sentence upon any person who qualifies for this program. subject to certain conditions. for a period of time not to exceed five (5) years subject to certain conditions established by the Court. The Protocol for such Pretrial Diversion is attached hereto and made a part hereof as Appendix A.
Rule 5.  Procedures in Regular Civil Cases
Text
A.  Regular civil motion days in Anderson County will be the first Tuesday of the first full week of each month and the third Tuesday thereafter (unless otherwise Ordered), beginning at 1:00 p.m.
B.  Regular civil motion days in Shelby County will be the first Thursday of the first full week of each month and the third Thursday thereafter (unless otherwise Ordered), beginning at 9:00 a.m.
C.  Regular civil motion days in Spencer County will be the first Thursday of the first full week of each month and the third Thursday thereafter (unless otherwise Ordered), beginning at 2:30 p.m.
MOTIONS IN CIVIL CASES
D.  Form of Motion. 
 	i).  All motions to be argued at Motion Hour and notice of the hearing, other than those set forth in (ii) and (iii) below or those that may be heard ex parte, shall be filed with the Clerk, and served by hand delivery or facsimile on opposing parties. Motions to be heard must be received by opposing counsel 72 hours prior to the noticed motion hour. Responses shall be filed within 24 hours of the noticed motion hour. The notice of the hearing shall specify the date, time and place for the hearing.
 	ii).  Motions to dismiss. motions for summary judgment, motions to strike, and motions under CR 12.02 shall be filed and served upon opposing party and/or attorney(s) at least 20 days prior to motion hour and accompanied by a memorandum of the grounds for the motion with citation of authorities relied upon, but not greater than 25 pages in length. unless permitted by prior order. Failure to file a memorandum with supporting authorities may be grounds for overruling the motion. Any party properly served with a motion accompanied by a memorandum and authorities shall file a response opposing the motion. with citation of supporting authorities. but not greater than 25 pages in length except by leave of Court. Such response shall be filed at least 72 hours prior to the time specified in the notice of hearing of the motion. Failure to file a timely response may be grounds for sustaining the motion, but the time for filing a response may be extended upon oral or written motion for good cause shown, including such factors as the length and complexity of the motion and supporting memorandum and time of service of the motion. Any reply memorandum shall be limited to 5 pages in length, and must be filed 24 hours prior to hearing.
 	iii).  Motions for Restraining Orders and Injunctions shall only be heard by the Court. Those motions shall be scheduled through the Circuit Court Judge's Office (502-647-5234).
 	iv).  A motion to compel discovery, for a protective order, or for sanctions may be filed pursuant to CR 26 and/or CR 37 only if counsel are unable to resolve between themselves the discovery dispute. Counsel shall have the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. The moving party shall attach to the motion a certification of counsel that he or she has attempted to resolve the dispute and that they have been unable to do so. The certification should detail the attempts of counsel to resolve the dispute.
 	v).  Motions shall be served on the Master Commissioner where applicable and all orders shall contain a signature line for approval of entry.
 	vi).  Nonjury cases will be assigned for trial only upon motion at the call of the Motion Docket. or at pre-trial conferences. at which time the Court shall be informed of the probable duration of the trial and any conflicting trial obligations of counsel for the parties.
 	vii).  Substitution of counsel or withdrawal of counsel from any proceeding may be by: 1) an Agreed Order which names the “new” counsel and is signed by all parties: or. 2) leave of Court upon proper motion with notice to all parties. “New” counsel shall file an entry of appearance in the record immediately upon being retained.
E.  Default Judgments. 
 	i).  A party seeking a judgment by default under CR 55.01 shall file a written motion therefor. The motion shall be accompanied (a) by a certificate of the attorney that no papers have been served upon the attorney by the party in default, the date and method by which the party in default was served and (b) by an affidavit stating whether the party in default is in the military service.
 	ii).  If the party in default has failed to appear in the action, the motion need not appear on the motion docket and no notice thereof need be given the party against whom judgment by default is sought To submit an action for judgment against a party in default for failure to appear, the party seeking the judgment shall place the entire record of the action, the motion and the proposed judgment, in the Judge's orders/judgments box in the Clerk's office.
 	iii).  If the party in default has appeared in the action, the motion shall appear on the motion docket and the party in default, or if the party is appearing by representative, the party's representative, shall be served with written notice of the motion at least three (3) days prior to the hearing thereon. If the action is ordered submitted at the hearing the party seeking the judgment shall place the entire record of the action and the proposed judgment in the Judge's orders/judgments box in the Clerk's office.
F.  Agreed Orders. 
 	i).  If an agreed order, signed by counsel for all parties affected, relating to a motion appearing on the Motion Docket is submitted to the Clerk prior to the call of the Motion Docket, counsel need not attend the call of the Motion Docket. The agreed order shall set forth the basis for the order.
 	ii).  Out-of-Court resolution of discovery disputes may be effectuated, if desired, by submitting to the Court an agreed order signed by counsel for all parties affected by the order. No supporting motion is necessary, and the matter need not be placed on the Motion Docket.
G.  Docketing and Appearances. 
 	i).  The Clerk shall keep a Motion Docket on which he or she will docket all motions assigned for hearing on each Motion Day, either by Court order or by notice duly served.
 	ii).  Every motion, except as otherwise provided herein, and other than ones which may be heard ex parte, shall appear on the Motion Docket. However, no motion or action shall be heard on Motion Day unless the motion is filed with the appropriate Court Clerk before 4:00 P.M. on the Monday preceding the Motion Day designated on the notice in Shelby County, the Thursday preceding the Motion Day designated on the notice in Anderson County, and the Monday preceding the Motion Day designated on the notice in Spencer County, except by leave of Court.
 	iii).  The Motion Docket will be called and heard in the order docketed, unless otherwise ordered. When the case is called, participating counsel shall stand in place, answer the call, announce their appearances for the record, and advise the Court if a hearing is necessary in the matter. If a hearing is necessary, the case shall be passed to the second call of the docket, or to such time as the Court may direct.
 	iv).  It is the obligation of attorneys scheduled to appear at a given motion hour to ascertain whether the motion hour has been canceled or rescheduled by the Court.
Rule 6.  Entry of Orders and Judgments.
Text
A.  Whenever any ruling is made or opinion rendered, an order or judgment in conformity therewith shall be attested by counsel for all parties thereto as being in conformity to the ruling or opinion, and shall be presented to the Court.
B.  The endorsement required by paragraph A above shall not be required where:
 	i).  Counsel for the party(s) against whom the order is to be entered refuses to attest the order;
 	ii).  Counsel for the party(s) against whom the order is to be entered fails to return the order to counsel who prepared it within three business days of receipt of order;
 	iii).  The party against whom the order is to be entered is not represented by counsel; or
 	iv).  There was no opposition to the motion at Motion Hour. 
Where any of the above apply preparing counsel shall so attest.
C.  When signed by the Judge, the order or judgment shall be delivered to the Clerk for entry Counsel preparing the order or judgment SHALL ALSO DELIVER TO THE CLERK A SUFFICIENT NUMBER OF PROPERLY ADDRESSED. STAMPED ENVELOPES to permit the Clerk to complete service thereof when required by CR 77.04. Counsel may waive service of any order or judgment and notice of entry.
Rule 7.  Notices of Submission.
Text
A.  Upon submission of any matter to the Court for decision or final judgment, the parties shall prepare and present to the Court an order of submission setting forth in particular the issue or issues on which the action is submitted and file an AOC Form-280.
B.  An action shall be submitted only upon the entry of a notice of submission and the AOC Form-280. The notice of submission along with the record shall be placed in the Judge's orders/judgments box in the Clerk's Office.
C.  No further pleadings, proof or briefs, unless ordered or allowed by the Court for good cause shown, shall be filed after the filing of the notice of submission.
D.  The Court may, but need not, pass upon any such action before such notice of submission.
E.  After the conclusion date of a trial before the court, counsel shall prepare and submit to the Judge's staff attorney proposed Findings of Fact and Conclusions of Law along by email in Microsoft Word format within ten (10) days of the conclusion of the trial.
F.  In accordance with KRS 454.350, the Court shall file an opinion or ruling within ninety (90) days of the entry of the order of submission and filing of the AOC Form-280.
Rule 8.  Legal Briefs and Memoranda.
Text
Legal briefs or memoranda shall be filed of record in the Clerk's office. Copies of cases cited therein shall not be filed but shall be placed in the Judge's box along with a copy of the legal brief or memorandum.
Rule 9.  Answering and Filing Interrogatories or Requests for Production or Inspection.
Text
Interrogatories propounded under CR 33 and answers thereto, requests for production or inspection under CR 34 and answers thereto, and requests for admission under CR 36 and answers thereto shall not be filed with the Court. A one-page notice of service under CR 33, CR 34 and CR 36, SHALL be filed in the record to prevent the case being placed on the show cause docket.
Rule 10.  Filing of Depositions.
Text
Originals of depositions shall not be filed in the Court record. The attorney who noticed the taking of a deposition shall be custodian of the record for the original deposition (and video tape, if one is taken), and shall present it when directed by the Court or any party involved in the proceedings. If ordered by the Court, relevant pages of a condensed deposition transcript shall be filed in the record if the deposition is the subject of any motion before the Court.
Rule 11.  Dismissal of Action for Failure to Prosecute.
Text
When any action has remained on the Civil or Criminal Docket for one year without any step being taken indicating an intention to prosecute, the action may be dismissed for want of prosecution on motion of either party or on the Court's own motion pursuant to CR 77.02 and RCr 13.03.
Rule 12.  Exhibit Retention and Disposal.
Text
A.  The Clerk shall take immediate custody of all exhibits introduced and retain same until disposed of pursuant to other sections in this rule. 
B.  Exhibits introduced by the Commonwealth in a criminal action where a verdict of guilty was returned or a plea of guilty was entered shall be retained by the Clerk for a period of two years from the expiration of time for an appeal unless an order is entered by the Court extending the time for retaining said exhibits. After the time period has expired, all exhibits shall be delivered to the Commonwealth Attorney who shall review the exhibits and make a motion to the Court as to which exhibits shall be declared contraband and which exhibits shall be declared forfeited under the applicable statutes.
C.  Exhibits introduced by the Commonwealth in a criminal action wherein the defendant was found not guilty shall be delivered to the Commonwealth Attorney or returned to the defendant as set forth in D below. The Commonwealth Attorney shall make a motion to the Court to have any property declared contraband or forfeited property as permitted by the statute and make a recommendation to the Court regarding how the exhibits can be disposed. The Commonwealth Attorney shall have the responsibility of disposing of all other exhibits except forfeited property or contraband in accordance with applicable law. 
D.  Exhibits introduced by the defendant in a criminal action wherein the defendant was found not guilty shall be returned upon order of the Court to the defendant or his attorney within 30 days from notification by the Clerk. If the exhibits are not picked up by the defendant or his attorney within that time, the Clerk shall dispose of said exhibits pursuant to the records retention schedule of the Administrative Office of the Courts, or as ordered by the Court. 
E.  In all civil cases the Clerk shall notify the attorneys for the parties that exhibits introduced during any proceedings in civil matters shall be picked up within 30 days after the time for appeal has expired. If the attorneys do not pick up the exhibits within that time, the Clerk shall dispose of the exhibits pursuant to the records retention schedule of the Administrative Office of the Courts or as ordered by the Court.
F.  Exhibits that are too bulky to be included with the transcript on appeal shall be retained by the Clerk until the final appeal has been decided after which they shall be disposed of in accordance with the foregoing procedure. 
G.  Notwithstanding any provision to the contrary, the parties with the Court's approval may agree in a civil or criminal case for an exhibit or exhibits to be returned to a party or other entity and to be retained by the party or other entity pursuant to the agreement of the parties.
Rule 13.   Practice Before the Master Commissioner.
Text
A.  JUDICIAL SALES 
 	1.  Master Commissioner Approval. In addition to other requirements of these Rules, all judgments or orders directing the sale of property by the Master Commissioner, directing the disbursement of monies held by the Commissioner or directing the delivery of a deed must be submitted along with the record to the Commissioner for certification that it complies with all applicable statutes and rules. The Commissioner shall then deliver the judgment or order to the Court for approval and entry at its next motion hour.
 	2.  Deposit for Advertisement and Appraisal. When any order is submitted to the Commissioner requiring advertisement or appraisal, the party submitting the order shall deposit with the Commissioner an amount sufficient to pay the estimated costs of the proposed advertisement and/or appraisal, but not less than two thousand five hundred dollars ($2,500.00). The Commissioner shall not submit the order to the Court nor cause an advertisement or appraisal to be made until such deposit is made.
When more than one sale is set for the same date, the Commissioner may advertise all such sales in one advertisement that includes the required information applicable to each action and sale. The total cost of advertising shall be apportioned among each of the various cases to which the advertisement applies.
 	3.  Orders of Sale and/or Delivery of Deed.  Every order or judgment of this Court directing the Commissioner to sell property or to execute or deliver a deed shall contain:
 		a.  The legal description of the property including a street address (or if it has no street address, a brief description of its location and size;
 		b.  The name of the parties or parties whose interest is being sold or conveyed;
 		c.  The source of that party (or parties') title with deed book, page number and date of deed or recording date of deed;
 		d.  A specific designation of all costs. liens, and/or encumbrances to be paid. Regarding liens to be released, the judgment and order of sale shall specify the name and address of the entity and/or person(s) holding a lien and/or encumbrance. the payoff amount as of the end of the month in which the judgment and order of sate is drafted, and a per diem amount if applicable.
 		e.  That the Defendant property owner or owners shall, within ten (10) days after entry of this Judgment and Order of Sale, deliver or have delivered to the Master Commissioner's office a key to the dwelling situated upon the above-described property, which will allow the Master Commissioner or his designated Auctioneer to permit interested bidders to make a “walk through” inspection of the dwelling prior to sale. At the time of delivery of the key, the Defendant property owner or owners shall advise the Master Commissioner or his staff of a minimum of three (3) separate dates and times certain that the dwelling may be viewed by interested bidders.
 		f.  In the event Defendant property owner or owners fail to deliver a dwelling key and hereinabove directed, the Master Commissioner shall retain a locksmith to replace the front door lock and deliver the keys to the Master Commissioner's office. The locksmith expenses shall be allowed as a sale expense and shall be paid out of the sale proceeds.
 		g.  If a mobile home or trailer is situated upon the property described herein, it shall not be sold as a part of the real estate if the mobile home or trailer is licensed and/or taxed as a motor vehicle, and in such event, title to any such mobile home or trailer shall not be transferred by a Master Commissioner sale. Only if the mobile home or trailer is not licensed or taxed as a motor vehicle, and is permanently affixed to the real estate, shall title to same pass via a Commissioner's Deed.
 		h.  Good cause is found to allow the Master Commissioner to hire a licensed auctioneer to sell real estate which he has been ordered to sell, at a fee not to exceed One Hundred Fifty Dollars ($150.00). Unless a written objection is properly filed to this order, the Court finds all non-defaulting parties to this action agree that an auctioneer shall be hired to sell the property.
 		i.  Neither the Master Commissioner nor anyone in his employ including, but not limited to, office staff, auctioneers, or appraisers, shall act as surety on the bond of any purchaser of property at any judicial sale.
 		j.  A blank space for the insertion of the sale date by the commissioner's office;
 		k.  A signature line for the master commissioner indicating certification and compliance;
 		l.  A prepared by signature line of the attorney submitting order;
 		m.  A certificate of service by the Circuit Court Clerk;
 		n.  Appropriate number of copies for all parties including submitting attorney and master Commissioner; and
 		o.  Self addressed stamped envelopes for all parties including submitting attorney.
 		p.  All orders shall be submitted to the master commissioner prior to Court approval.
 	4.  Terms and Conditions of Sale. Unless otherwise ordered all sales shall be conducted by the Commissioner or Special Commissioner at the time announced in the advertising in the appropriate County Courthouse, upon the following terms and conditions:
 		a.  Before conducting a sale the Master Commissioner shall advertise in a newspaper meeting the requirements of KRS 424.120, the time, terms and place of sale, together with a description of the property to be sold. The advertisement shall appear once a week for at least three consecutive weeks next preceding the date of sale.
 		b.  If required by order or statute, the Master Commissioner before making a sale of real property shall have the property appraised by two intelligent, disinterested housekeepers of the appropriate County who are not related to any parties to the action. Before making appraisals, the appraisers shall be sworn by the Master Commissioner. They shall return their appraisals in writing to the Master Commissioner who shall file same as a part of the record.
 		c.  The property shall be sold to the highest bidder provided:
 		 	1).  At the time of sale the successful bidder shall either pay cash or make a deposit of at least 10% of the purchase price with the balance on credit for thirty (30) days. If the purchase price is not paid in full, the successful bidder shall be required to give bond with good surety for the unpaid purchase price. The bond shall bear interest at the rate of twelve (12%) percent per annum from the date of sale until paid. That should the Plaintiff be the successful purchaser at sale, the bond may be waived by a deposit in the sum of Two Thousand Five Hundred Dollars ($2,500.00) to the Master Commissioner for costs and fees.
 		 	2).  The purchaser shall be required to assume and pay all taxes or assessments upon the property for the current tax year and all subsequent years. All taxes or assessments upon the property for prior years shall be paid from the sale proceeds by the purchaser prior to confirmation.
 		 	3).  The property shall otherwise be sold free and clear of any right, title or interest of all parties to the action and all liens and encumbrances thereon, excepting easements and restrictions of record in the appropriate County Clerk's Office and such right of redemption as may exist in favor of the United States of America or the defendant(s).
 		 	4).  The terms and conditions hereinabove set out may be adopted by reference to this rule in the order or judgment directing the sale. or shall be restated therein.
 		d.  A party, who is the successful purchaser of the property, may take credit against any judgment in that party's favor against the defendant property owner for the required deposit and purchase price to the extent that the sale price is sufficient to pay such judgment considering the priorities and amounts previously adjudicated in the action.
 		e.  Withdrawal or abatement of any judicial sale after entry of a Judgment and Order of Sale thereon shall be made by motion and Order prior to the date and time of the sale.
 		f.  Reinstatement of a judicial sale following an order to withdraw or abate same shall be made by motion and Order.
 	5.  Confirmation of Report of Sale. The Master Commissioner after making the sale shall report his actions to the Court. Ten (10) days after the filing of that report, if no objections have been filed thereto and without motion, the sale shall be deemed confirmed and an order confirming the sate shall be submitted to the Court. A copy of the order of confirmation shall be served upon the purchaser.
 	6.  Fees of the Commissioner. The Commissioner shall be entitled to those fees set forth in Part IV of the Administrative Procedures of the Court of Justice.
 	7.  Orders of Distribution.
 		a.  Orders requiring distribution of funds held by the Commissioner shall set forth all amounts collected, identify the proper recipient(s) and the specific amounts due each under the judgment or order.
 		b.  If disbursements are to be made to taxing authorities, a copy of the pertinent tax bill(s) must be furnished the Commissioner, giving the commissioners office sufficient time to pay the bill(s) with the amount(s) listed in the order.
 	8.  Appraiser's Fees. In all residential sales where an appraisal is required, the fee of each appraiser shall be $150.00, unless otherwise ordered by the Court. Appraisal fees for commercial, farm and other sales shall be set by the court. The fee shall be paid from the proceeds of sale.
B.  HEARINGS. 
 	1.  An attested copy of the order referring the case to the Master Commissioner shall be delivered to the Master Commissioner's office.
 	2.  The Commissioner shall then promptly assign a date for a pre-hearing conference and give written notice thereof. The attorney responsible for the case shall be expected to personally attend said hearing. The Commissioner may charge and collect a fee in accordance with Part IV, section 4 of the Administrative Procedures of the Court of Justice.
 	3.  The Master Commissioner's shall designate a specific time in his/her discretion at which time all motions before him or her, unless otherwise designated, shall be heard.
 	4.  An attorney requesting a hearing date before the Master Commissioner may be responsible for providing a Court reporter at all evidentiary hearings.
 	5.  Any money paid into Court pursuant to CR 67.01 shall be paid to the Master Commissioner who is authorized to charge a fee as follows.
 		a.  3% of the first $2,000.00; 
 		b.  2½% of the next $3,000.00; and
 		c.  1½% for any amount in excess of $5,000.00, total fee not to exceed $5,000.00. 
 	C.  WRIT OF POSSESSION AND ATTACHMENT PROCEDURE. 
 		1.  Pursuant to KRS 425.006, the Master Commissioner and Special Commissioners are appointed judicial officers to perform such duties as may be required of them by Chapter 425 of the Kentucky Revised Statutes.
 		2.  All requests for hearings, or ex parte relief under the provision of that Chapter shall stand automatically referred, without order, to the Commissioner's office for further proceedings.
 		3.  When a hearing has been requested or is required, it shall be the responsibility of the attorney requesting the hearing to notify the Commissioner's office of the request, after which the Commissioner shall fix a time and place for hearing and give written notice thereof to the parties.
 		4.  Requests for ex parte and temporary restraining orders shall be immediately delivered to the Commissioner, along with the record, by the Clerk of this Court or the attorney requesting relief. The Commissioner shall then make a determination.
Rule 14.  Removal of Records.
Text
No record in any civil or criminal action shall be removed from the Offices of the Clerk's of the 53rd Judicial Circuit Courts, except as needed by the Court.
Rule 15.  Mediation.
Text
A.  Cases for Mediation. Civil or Family cases may be referred to mediation except a habeas corpus case or election contest.
B.  Referral to Mediation. 
 	i).  At any time on its own motion or on motion of any party, the Court may refer a case or a portion of a case for mediation or another Alternative Dispute Resolution method as agreed upon by the parties. In deciding, the Court shall consider: (a) The stage of the litigation, including the need for discovery and the extent to which it has been conducted; (b) The nature of the issues to be resolved; (c) The value to the parties of confidentiality, rapid resolution, or the promotion or maintenance of on-going relationships; (d) The willingness of the parties to mutually resolve their dispute; (e) Other attempts at dispute resolution; and (f) The ability of the parties to participate in the mediation process. Cases may be referred to a qualified mediator appointed by the Court or agreed upon by the parties.
 	ii).  Any party may move to enter an order disqualifying the mediator for good cause. If the Court rules that a mediator is disqualified from mediating the case, an order shall be entered setting forth the name of a qualified replacement. Nothing in this provision shall preclude mediators from disqualifying themselves or refusing any assignment. The time for mediation shall be tolled during any periods in which a motion to disqualify is pending.
 	iii).  Referral of a case to mediation shall not operate as a stay of discovery proceedings unless otherwise ordered by the Court or agreed to in writing by the parties.
C.  Mediation Conferences. 
 	i).  The parties shall contact the mediator within ten (10) days from the entry of the order to schedule a mediation conference, which shall be held within ninety (90) days from the entry of the order.
 	ii).  If a party fails to appear at a duly noticed mediation conference without good cause, the Court upon motion shall impose sanctions, which may include an award of attorney fees and other costs against the party failing to appear. If a party to mediation is a public or corporate entity, that party shall be deemed to appear at a mediation conference by the physical presence of a representative with full authority to negotiate on behalf of the entity and to recommend settlement to the appropriate decision-making body of the entity. In all other cases, unless stipulated by the parties, a party is deemed to appear at a mediation conference if the following persons are physically present:
 		a.  The party, or on behalf of a public or corporate entity, a representative other than the party's counsel of record having full authority to settle without further consultation; and
 		b.  A representative of the insurance carrier for any insured party who is not such a carrier's outside counsel and who has full authority to settle without further consultation. The party's counsel of record, if any, may also be present.
 	iii).  The mediator may request that the parties bring documents or witnesses, including expert witnesses, to the sessions, but has no authority to order such production.
D.  Confidentiality. 
 	i).  Except as otherwise provided by this rule or ordered by the Court for good cause shown, all mediation documents and mediation communications except signed agreements are confidential and shall not be disclosed. They are not subject to disclosure through discovery or any other process and are not admissible into evidence in any judicial or administrative proceeding.
 	ii).  No part of the mediation proceedings shall be considered a public record, unless entered into the record by the Court.
 	iii).  There is no confidentiality and no restriction on disclosure under this rule to the extent that:
 		a.  All parties consent in writing to disclosure; or
 		b.  The mediation communication or mediation document gives the mediator or persons associated with the mediator's office, knowledge of or reasonable cause to suspect that a child or a spouse has been abused or a child has been neglected; or
 		c.  The mediation communications were made in furtherance of the commission of a crime or fraud or as part of a plan to commit a crime or fraud.
 	iv).  Nothing in this rule shall be construed so as to permit an individual to obtain immunity from prosecution for criminal conduct.
E.  Reporting to the Court. 
 	i).  The mediator shall notify the Court promptly in writing when a case is   not accepted for mediation.
 	ii).  At any time after a case has been accepted, the mediator may refer it back to the Court for good cause, which shall be in writing.
 	iii).  If a case is settled prior to or during mediation, an attorney for one of the parties shall prepare and submit to the Court an order reflecting the fact of settlement as in any other case.
 	iv).  If some but not all of the issues in the case are settled during mediation or if agreements are reached to limit discovery or on any other matter, the parties shall submit a joint statement to the Court enumerating the issues that have been resolved and the issues that remain for trial. This statement shall be submitted within 10 days of the termination of mediation. Unsettled cases shall then be returned to the Court's active docket.
 	v).  At the conclusion of cases accepted for mediation, the mediator will report to the Court in writing the fact that the mediation process has ended. If the parties do not reach an agreement as to any matter as a result of mediation, the mediator shall report the lack of an agreement to the Court without comment or recommendation. With the consent of the parties, the mediator's report may also identify any pending motions, outstanding legal issues, discovery process or other action by any party which, if resolved or completed, would facilitate settlement.
Rule 16.  Appeals from District Court.
Text
A.  Upon the filing of a proper notice of appeal in the District Court and the payment of costs as may be required by the Civil Rules, the Clerk shall forward the entire original record as described in CR 72.04 to the Clerk of the Circuit Court. 
B.  Upon receipt of the record from the District Court, the Circuit Clerk shall assign the case to a division in the same manner as done with other civil and criminal cases.
C.  If the appeal is not perfected by the filing of a statement of appeal as provided by CR 72.06 within 30 days from the date of filing the first notice of appeal as provided by CR 72.08, and no motion for extension of time is filed within 10 days after that, and no notice of cross-appeal has been filed as provided by CR 74, the Clerk will prepare an order of dismissal and remand, attach same to the record and place the record and order in the box of the Judge. 
D.  If the statement of appeal is timely filed and no counter-statement is filed pursuant to CR 72.12 within 30 days thereafter, and no motion for extension of time is filed within 10 days after that, the Clerk will prepare an order of submission, attach same to the record and place the record and order in the box of the Judge. 
E.  When a counter statement is filed by an appellee or cross-appellant, whether or not a statement of appeal has been filed, the Clerk will prepare an order of submission, attach same to the record and place the record and order in the box of the Judge.
F.  All orders of dismissal, submission and opinions and orders affirming or reversing the District Court will be served upon all parties or their attorneys and the trial Court Judge. All orders which make final disposition of an appeal will provide for the payment of costs and remand the case to the District Court. The Clerk will comply with CR 77.04(2) and if no motion for discretionary review is filed pursuant to CR 76.20 within 30 days thereafter the record will be returned to District Court. 
G.  All agreed orders deciding or affecting the issues on appeal must clearly state either (a) that the appeal is dismissed and the case remanded to the District Court for specific action or judgment or (b) that certain specified issues remain to be decided. The parties may not agree that the appeal be stayed pending the happening of some event and such relief may only be obtained upon motion and order of the Court. 
Rule 17.  Warning Order Attorneys and Guardians Ad Litem.
Text
Warning Order Attorneys and Guardians Ad Litem shall be appointed from a list of attorneys who are in good standing with the 53rd Judicial Bar Association and have been approved by the Judge, with each attorney on the list to receive an equal number of appointments. Any attorney not wishing to receive such appointments may have his or her name removed from the list by written notification filed with the appropriate Circuit Court Clerk.
Any attorney appointed as Warning Order Attorney or Guardian Ad Litem in an in forma pauperis proceeding will also be appointed in the next non-pauper action where appointment of a Warning Order Attorney or Guardian Ad Litem is requested and in which that attorney is eligible for appointment.
Rule 18.  Pro-Se Litigation.
Text
The court may order the Clerk not to file a pro se in forma pauperis action if the Court is not satisfied that the plaintiff is indigent as defined in KRS 453.190(2) or, if the Court is satisfied that the action raises no reasonable or justiciable question or is frivolous or malicious. The order shall be retained by the Clerk in a file maintained for such purpose. A suitable index of the file shall be kept by the Clerk. 
Rule 19.  Standards of Conduct and Technology Governing Electronic Media and Still Photography Coverage of Judicial Proceedings, and Post-Trial Contact with Jurors.
Text
The Standards of Conduct and Technology Governing Electronic Media and Still Photography Coverage of Judicial Proceedings as adopted by the Kentucky Supreme Court, effective July 1, 1981, shall apply to all judicial proceedings in the 53rd Judicial Circuit and are adopted as a part of these Rules as if fully set forth herein and shall be strictly complied with by all news media.
For the purposes of this rule, the terms “media coverage” and “news media” shall be used as a generic term which encompasses television film and videotape cameras, still photography cameras, and audio recording devices, radio broadcast equipment and any similar photographic or audio equipment.
In addition, the following shall apply to proceedings in:
SHELBY COUNTY
1.  The general public and news media shall enter and exit the Circuit Courtroom on third floor by the main front door of the courtroom and shall have their photographic equipment in place prior to the commencement of court by prior arrangements with the Shelby County Sheriff and/or his designated Deputy, such arrangements being made the day prior to such proceeding.
2.  No interviews shall be conducted on the third floor of the courthouse when either the court or the grand jury is actively in session.
ANDERSON COUNTY
1.  The general public and news media shall not have access to the office and working spaces on the second floor of the courthouse for petit juries, grand juries and court personnel.
2.  No interviews shall take place on the second floor of the courthouse when either the court or the grand jury is actively in session, and cameras shall be permitted in the courtroom so long as prior arrangements for setting up the equipment before court proceedings begin have been made with the Anderson County Sheriff and/or his designated Deputy. These arrangements shall be made the day prior to the court proceeding.
SPENCER COUNTY
1.  The general public and news media shall not have access to the office and working spaces on the second floor of the courthouse for petit juries, grand juries and court personnel.
2.  No interviews shall take place on the second floor of the courthouse when either the court or the grand jury is actively in session, and cameras shall be permitted in the courtroom so long as prior arrangements for setting up the equipment before court proceedings begin have been made with the Spencer County Sheriff and/or his designated Deputy. These arrangements shall be made the day prior to the court proceeding.
CONTACT WITH JURORS
Except as provided in RCr 10.04 and CR 47.01, jurors on any jury panel for the 53rd Judicial Circuit shall not be examined while said jurors are called for jury service on any case. After jurors have been discharged from jury service on said case, the juror may be interviewed, examined, or questioned by any attorney or any other persons to the extent allowed by law. Contact with jurors is discouraged. Prior to any contact, each juror to be contacted should be advised of their right not to have to speak with or discuss, in any way, their service as a juror, their impressions, their beliefs, their position on, or their views concerning any aspect of any trial or proceeding in which they were involved.
Rule 20.  Effective Date.
Text
These rules are adopted pursuant to the authority granted by Rule 1.040(3) of the Rules of the Supreme Court and they shall apply with full force and effect to all actions filed or pending as of the date of their approval by the Chief Justice of the Supreme Court, and their promulgation is by order of the Judge of the 53rd Judicial Circuit Courts and certification of the Chief Justice of the Supreme Court.

 DONE THIS THE 22 nd  DAY OF March, 2018. CHARLES R. HICKMAN, JUDGE 53RD JUDICIAL CIRCUIT Anderson Circuit Court Shelby Circuit Court  Spencer Circuit Court
Click to view table.
Appendix A.

Text
Commonwealth of Kentucky  53rd Judicial Circuit Anderson Circuit Court Shelby Circuit Court Spencer Circuit Court
Class D Felony Pretrial Diversion Protocol
1.  Definition. Pretrial diversion is the postponement of imposition of sentence upon any person who qualifies for this program, subject to certain conditions, for a period of time not to exceed five (5) years subject to certain conditions established by the Court.
2.   Persons Eligible. 
 	a.)  Any person charged with a Class D felony, who has not had a felony conviction in the ten (10) years prior to commission of the current offense, or who has not been on felony probation or parole or released from felony incarceration within the ten (10) years prior to commission of the current offense, shall be eligible for pretrial diversion.
 	b.)  The person charged must enter a plea of guilty, or a plea pursuant to North Carolina v. Alford, before becoming eligible for pretrial diversion.
 	c.)  Persons ineligible for probation, parole or conditional discharge under KRS 532.045 shall be ineligible for this program. 
 	d.)  A person convicted of a Class D felony for which early release is disallowed by statute, including KRS 189A.010(8) and KRS 189A.120(2), shall be ineligible for this program.
 	e.)  No person shall be eligible for this program more than once in any five (5) year period.
III.  Procedure. 
 	a.)  After indictment in circuit court, and no later than thirty (30) days before trial, any person eligible for the program may apply to the Circuit Court and the Commonwealth for entry of a pretrial diversion order.
 	b.)  In applying for pretrial diversion, counsel for the defendant must state, and the defendant must agree on the record, in the event diversion is granted, any right to a speedy trial or disposition of the charge against him/her is waived.
 	c.)  The Commonwealth shall, make a written recommendation to the Court in response to each application. KRS 533.250(2). 
 	d.)  Before making a recommendation to the Court, the Commonwealth shall: 
 		1.  Have a criminal record check made by telephoning Pretrial Services at AOC at 1-800-928-2350, or faxing the request to (502) 573-1669. [DO NOT send requests to the local Pretrial Services Officer.]
 		2.  Make a good faith effort to interview and seek input from the victim and/or victim's family and advise them of the time, date and place the motion will be heard by the Court; and
 		3.  When diversion is recommended, the Commonwealth must make written recommendations to the Court of conditions for the pretrial diversion as well as the appropriate sentence to be imposed if the diversion agreement is unsuccessful. KRS 533.252(3).
NOTE: The Commonwealth will be bound by its recommendation. In the event diversion is unsuccessful, the Commonwealth will not be permitted to argue for a sentence in excess of the original recommendation. Moreover, the Court cannot impose a sentence greater than the recommendation without first allowing the defendant the opportunity to withdraw the plea.
IV.  Order of Pretrial Diversion. 
 	a.)  The Court may, in its discretion, order a pre-sentence investigation by the Department of Corrections prior to the granting of an order for pretrial diversion for eligible petitioners upon terms and conditions it deems appropriate. AOC Form 346, styled Order Granting Pretrial Diversion of a Class D Felony may be utilized by the Court. 
 	b.)  The Order of Diversion shall include:
 		i.)  Restitution, if applicable. [Made mandatory by KRS 533.254 where victim has suffered monetary damage].
 		ii.)  Whether the diversion shall be supervised or unsupervised (and include supervision fees, if applicable). 
 		iii.)  Duration of the diversion.
 		iv.)  Require defendant to obey all rules and regulations imposed by Probation & Parole. 
 		v.)  As required by KRS 533.030(1) [conditions of probation/restitution], direct the defendant not to commit any offense during the period of the pretrial diversion. Specifically, direct the defendant to comply with any other provision of KRS 533.030 or any other condition the Court deems appropriate. 
 		vi.)  That the petitioner remain drug and alcohol free and be subject to random testing.
 		vii.)  That the petitioner have no violation of the Penal Code or the Controlled Substances Act.
 		viii.)  That the petitioner possess no firearm or any other deadly weapon. 
 		ix.)  Such other terms and conditions as the Court shall deem appropriate, including, but not limited to, public service work and touring of a facility.
 	c.)  Duration of the pretrial diversion shall not exceed five (5) years without agreement of the petitioner. Duration of the diversion agreement shall not be less than the time required to make restitution in full. 
V.  Voiding a Diversion Order. 
 	A.)  After a hearing, with notice to the Commonwealth and the defendant, the Court may void a person's participation in pretrial diversion upon a showing of failure to comply with the conditions of diversion or failure to make satisfactory progress. [AOC Form 347, styled Order Voiding Pretrial Diversion of a Class D Felony, is available for this purpose].
 	B.)  If an order of pretrial diversion is voided, the defendant shall be sentenced according to law, based on his or her prior plea of guilt/plea pursuant to North Carolina v. Alford. When revocation is ordered, a full updated PSI will be ordered and a sentencing hearing must be scheduled].
 	C.)  Under KRS 533.256(2), the same criteria applicable to a probation revocation hearing applies to a proceeding to void an order granting diversion. Pursuant to KRE 1101(d)(5), the Rules  of Evidence are inapplicable in miscellaneous proceedings such as those revoking probation. A proceeding to determine whether an order granting diversion should be voided also constitutes a miscellaneous proceeding and therefore the Rules of Evidence are inapplicable to such hearings.
 	D.)  Upon affidavit or other sworn statement from a Probation and, Parole Officer or the Commonwealth, the Court may, in its discretion, issue a bench warrant for the arrest and detention of the defendant pending the hearing contemplated in § V(A) above.
VI.  Completion of Diversion Program. If the defendant successfully completes the provisions of the pretrial diversion agreement, the charges against the defendant shall be dismissed. [NOTE: The successful completion of a diversion contract does not result in automatic expungement of a criminal charge under KRS 431.076].
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RULE 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE
Text
Preface
These are the Local Rules of the 53rd Judicial District.  These Rules supplement the Kentucky Rules of Criminal Procedure (RCr) and the Kentucky Rules of Civil Procedure (CR).  These Rules shall be the only operative 53rd Judicial District Court Rules.  All previous rules adopted by the 53rd Judicial District are hereby rescinded.
Effective Date
These rules shall apply with full force and effect to all actions filed or pending in the 53rd Judicial District immediately upon approval of the Chief Justice of the Supreme Court.
Citation
These rules may be cited as “53rd Judicial District Court Rules” or “53rd JDCR.”
RULE 2.  DIVISIONS & COURT SCHEDULES
Text
Divisions
The District Court of the 53rd Judicial District consist of two (2) divisions, namely:
 Division 1  Division 2 Judge J.R. RoBards  Judge Donna Dutton, Chief Judge 401 Main Street, Suite 403  401 Main Street, Suite  Shelbyville, KY  40065  404 Shelbyville, KY  40065  (502) 633-4130 (502) 633-7359   (502) 647-4644 (502) 844-2703
Click to view table.
Court  Schedules
 Anderson County Monday  8:30 a.m.   Jail Docket  9:00 a.m. Traffic  Wednesday 9:00 a.m.  Civil, Disability motions, Evictions, Probate & Small Claims  1:00 p.m. Juvenile Thursday  8:30 a.m.   Jail Docket  9:00 a.m.   Criminal  10:30 a.m.    Preliminary Hearings
Click to view table.
 JURY TRIALS — One week per month will be designated for jury trials, scheduled at the discretion of the court. Jail dockets will be conducted during these trial weeks. However, nothing else is to be set without prior authorization by the court.  In the event a matter is inadvertently set for that day, the Clerk is to send a notice re-setting the case.
Click to view table.
 Shelby County Monday  8:30 a.m.   Evictions & Small Claims  10:00 a.m. Civil  10:30 a.m. Probate & Disability motions     1:00 p.m. Traffic, Criminal Informal Pretrials Tuesday  8:30 a.m.  Traffic  1:00 p.m. Criminal Arraignments–out of custody 1:30 p.m. Criminal Arraignments–in custody Wednesday 9:00 a.m.  Jury Trials Thursday  8:30 a.m.   Criminal Disposition Out of Custody 12:00 p.m.   Preliminary Hearing Conferences 1:00 a.m.    Preliminary Hearings In Custody/Out of Custody; Criminal Disposition In Custody Friday 8:30 a.m. Juvenile Spencer County Tuesday 8:30 a.m. Civil, Disability motions, Evictions, Probate & Small Claims 9:30 a.m. Juvenile Friday 8:30 a.m.   Jail Docket 9:00 a.m. Traffic & Criminal 10:30 a.m. Preliminary Hearings
Click to view table.
 JURY TRIALS — One week per month will be designated for jury trials, scheduled at the discretion of the court. Jail dockets will be conducted during these trial weeks. However, nothing else is to be set without prior authorization by the court.  In the event a matter is inadvertently set for that day, the Clerk is to send a notice re-setting the case.
Click to view table.
RULE 3.  HOLIDAYS
Text
The Court observes the AOC state holiday schedule.  That schedule is available in the District Court Clerk's office.
RULE 4.  MISCELLANEOUS RULES RELATING TO DISTRICT COURT
Text
BW/FTAs
If a defendant in a criminal case fails to appear at a scheduled court date and wishes to be placed back on the docket to address a bench warrant or a DOT failure to appear notice, the defendant shall contact the clerk's office for a date & time to be added to the docket.  On that date, the defendant shall stop by the clerk's office at 8:30 a.m. to confirm their presence, at which time, the clerk will add them to the docket for that day.
Unless otherwise approved by the court, no fines and/or costs bench warrants are to be added back onto the court's docket.
Motion deadlines
If copies to opposing counsel are served by mail, motions must be filed  and served no later than five days prior to the day of the scheduled hearing excluding Saturdays, Sundays, and holidays, unless a different time is required by other rules of court.
If copies to opposing counsel are served in person, by fax, e-mail, or e-filing, motions must be filed and served seventy-two (72) hours prior to the scheduled hearing excluding Saturdays, Sunday, and holidays, unless a different time is required by other rules of court. 
With regard to cases which are scheduled for trial, all dispositive motions, discovery issues, motions to continue and foreseeable evidentiary motions, so far as possible, shall be scheduled to be heard on the date of the final pretrial conference or a date prior to the day of trial.
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GENERAL CIVIL RULES
Rule 1.  Purpose.
Text
For the purpose of adopting uniform rules for transacting the business of the court, IT IS ORDERED that the following rules, shall govern the business and practice of the Boone and Gallatin Circuit and District Courts (54th Judicial Circuit) of the Commonwealth of Kentucky.
Rule 2.  Scope, Effective Date and Citation of Local Rules.
Text
A.  Scope and Construction. These Local Rules of Practice for the Boone and Gallatin Circuit and District Courts are intended to provide a compendium of uniform procedures for the convenience of litigants, the bench and the bar. They are intended to supplement the Rules of Civil Procedure, the Rules of Criminal Procedure and the Rules of the Supreme Court and shall be construed to be consistent with those Rules. 
B.  These Rules are to be cited as “BGLR” for “Boone Gallatin Local Rules” and “BGLCr” for “Boone Gallatin Local Criminal Rules” in the Boone and Gallatin Circuit and District Courts.
C.  These Rules shall become effective upon approval by the Chief Justice. They supersede all previous local rules and orders of the Circuit and District courts for Boone and Gallatin counties of the Commonwealth of Kentucky.

GENERAL CIVIL RULES  — CIRCUIT COURTS
Rule 3.  Organization of the Circuit Courts.
Text
A.  The Boone and Gallatin Circuit Courts are Courts of continuous session operating as a multi-county, multi-judge circuit.
Rule 4.  Attorneys.
Text
A.  All pleadings, motions, appearances, entries of satisfaction, stipulations or any other paper required to be signed by an attorney must be signed as provided for in the CR and this Rule. In addition, the clearly legible typewritten name, address, Kentucky Bar Association number and party representation of such attorney, the office telephone number including area code, shall appear as a portion of the signature block. 
B.  Appearance of Counsel. 
Unless otherwise permitted by this Court, an attorney shall be deemed to be an attorney of record in all actions by: 
 		1.  Making an in-court appearance on behalf of a party; 
 		2.  Filing an Entry of Appearance; 
 		3.  Signing a pleading as attorney for a party; or 
 		4.  Having his or her name listed other than “of counsel” on a pleading as an attorney in the action.  
C.  Withdrawal of Attorney of Record 
An attorney of record shall move for permission to withdraw as counsel for a party only: 
 	1.  Upon his or her written request with the written consent of his or her client and the entry of appearance of a substitute attorney of record, or, 
 	2.  Upon his or her written request with notice to the client and a showing of good cause with the consent of the Court and upon such terms as the Court shall impose. 
Rule 5.  Motion Practice (Non-Domestic); Motion Days (Docket).
Text
Motion Practice — General
 	A.  Motions. All motions shall state precisely the relief requested. Except for routine motions, such as for extensions of time, a supporting memorandum shall accompany each motion. Failure to do so may be grounds for denying the motion.
 	B.  Motions for Extension of Time. Parties may by agreed order extend time limits on an individual case by case method required by the CR or by these rules, subject to any deadline established by the Court. If a request for an extension of time is opposed, the party seeking the extension shall file a motion setting forth the reasons why an extension is necessary together with a tendered order granting the motion. The party opposing the motion shall respond within five (5) days of service of the motion, setting forth the reasons why the requested extension should not be granted.
 	C.  Motions for Discovery Order. Counsel have the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. Only if counsel are unable to resolve a discovery dispute may a motion to compel discovery, a motion for a protective order, or a motion sanctions be filed pursuant to CR 26 and 37. The moving party shall attach to the motion a certification that counsel has conferred and have been unable to resolve their differences. This certification should detail the efforts made to resolve the dispute.
 	D.  Motion Docket. A Motion Docket shall be made up by the Clerk, and shall give the number and style of the case, the names of the attorneys of the parties making and adverse to the motion, and the substance of the motion. The clerk shall cause to be made available copies of such Docket in advance of the Motion Docket which is the subject of said Docket.
 	E.  Publication Not Equivalent to Service. Publication in the Motion Docket Bulletin shall not be deemed service as is required by CR 5.01 et seq.
Motion Days and Motion Practice — Specific.
Boone and Gallatin Circuit Courts.
 	A.  Unless the Judge of the Boone Circuit Court orders otherwise, Division I shall hold a Motion docket on the first (1st) and third (3rd) Tuesday of each month, commencing at the hour of 9:00 a.m.
 	B.  Unless the Judge of the Boone Circuit Court orders otherwise, Division III shall hold a Motion docket on the second (2nd) and fourth (4th) Tuesday of each month commencing at the hour of 9:00 a.m. 
 	C.  Unless the Judge of the Gallatin Circuit Court orders otherwise, Division I shall hold a Motion Docket on the first (1st) and third (3rd) Monday of each month, commencing at the hour of 10:00 a.m. 
 	D.  Unless the Judge of the Gallatin Circuit Court orders otherwise, Division III shall hold a Motion Docket on the second (2nd) and fourth (4th) Monday of each month, commencing at the hour of 10:00 a.m.
 	E.  The Motion Docket shall be made by the Clerk. All reports requiring confirmation shall be placed on this docket. All motions noticed to be heard al the call of any regular Motion Docket shall be filed and received in the Circuit Clerk's Office not later than 12:00 noon on the next preceding Thursday for call on the succeeding Tuesday Motion Docket for Boone and the succeeding Monday Motion Docket for Gallatin.
 	F.  All civil motions, other than one which may be heard ex parte, and all motions to set contested civil actions for trial, shall appear on the Motion Docket. (Contested civil actions are actions in which an Answer or Response has been filed). All motions, other than motions to set for trial, must recite authority. Motions may be disposed of at the direction of the Court without oral argument.
 	G.  All motions to set contested cases for trial shall state the nature of the action, whether or not a jury has been demanded, and the estimated length of trial. In addition, the filing of a motion to set for trial shall be a “Certification of Readiness” by counsel that the case is ready to proceed to trial in sixty (60) days. Once a case has been set for trial, upon reliance of this “Certification of Readiness,” it may be continued by the Court only upon exceptional circumstances.
 	H.  Setting Uncontested Trials. All uncontested actions (i.e. default judgment damage hearings,) may be set for trial by telephoning the Chambers of the Judge to which the case is assigned to obtain a hearing date.
 	I.  Default Judgment. A party seeking a judgment by default shall file a written motion for such a judgment. The motion must be accompanied by a certification of the attorney that no papers have been served upon him or her by the party in default. The motion must also be accompanied by a tendered default judgment for the Court's consideration. The party seeking the judgment may be granted the judgment by default without a required appearance.
 	J.  Defenses referred to in CR 12.02 asserted in a responsive pleading shall be brought to the attention of the Court for disposal of the issue by a motion.
 	K.  Orders. All orders which are required under the Civil Rules to be served upon opposing parties or counsel, including judgments, final orders and orders affecting the running time for taking an appeal, shall contain directions to the Circuit Clerk for distribution thereof in the following manner:

 Mail copies to: John Jones Attorney for Plaintiff, Jane Doe 208 Main Street Anytown, Kentucky 41000
Click to view table.
No motion shall be filed in the Clerk's office unless same is accompanied by the tendered order for the Court's consideration. The rule shall not apply if the order sought is required by the Civil Rules to contain findings of fact to be made by the Court.
 	L.  If a Motion Docket falls on a day that has been designated as a legal holiday by the Chief Judge of the Circuit Court, the Motion Docket shall be held as ordered by the Court with reasonable notice to the Bar.
 	M.  All motions shall contain a notice of the date and time of the hearing. Motions that do not contain such notice shall be heard at the next regular Motion Docket of the Court.
Rule 6.  Briefs, Pleadings and Memoranda; Proof of Service.
Text
A.  Name of Counsel. All briefs, pleadings and memoranda filed with the Court shall include the name, address, Kentucky Bar Association number, party representation and telephone number, including area code, of the attorney of record for the party filing them.
B.  Originals. Original of briefs, pleadings and memoranda filed in the Court shall not be withdrawn from the files, except upon order of the Court. Only originals of briefs, pleadings and memoranda shall be filed in the court record, except upon order of the Court or by agreement of the parties filed in the court record. Failure to provide original briefs, pleadings and memoranda for the court record may result in them being stricken from the record. 
C.  Proof of Service. All briefs, pleadings or memoranda filed with the Court shall have proof of service by written certification of counsel. In the case of an ex parte proceeding, proof may be by written certification of service or by Affidavit of the person making the service. Proof of service shall state the date and manner of service and shall include the names and addresses of all attorneys and parties not represented by counsel. Additionally, the place of the hearing shall be designated when there are parties acting pro se.
D.  Sanctions. Failure to follow the requirements of this rule may result in sanctions being imposed by the Court including, but not limited to, striking any brief, pleading or memoranda in non-compliance.
Rule 7.  Assignment of Civil and Criminal Cases and Appeals.
Text
Division I shall be assigned all cases ending with an odd number. Division III shall be assigned cases ending with an even number. All cases falling within the jurisdiction of Division II shall be assigned according to the Boone and Gallatin Family Court Rules. Nothing in these local rules shall preclude any judge in either Division I or Division III from presiding over a matter assigned to the other Division in Boone or Gallatin County when necessary within the parameters set forth under the Kentucky Rules of Civil and Criminal Procedure and the Kentucky Revised Statutes.
Rule 8.  Discovery Practice.
Text
A.  Filing Discovery Material
 	1.  Documents Not to Be Filed. Except as herein provided, the following shall not be filed with the Court unless the Court orders otherwise:
 		a.  Interrogatories propounded under CR. 33;
 		b.  Requests for Production or Inspection made under CR 34; and
 		c.  Requests for Admission propounded under CR 36 unless the time for filing a response thereto has passed, in which event counsel may file the original Request for Admission previously served. No original Requests for Admission shall be filed pursuant to this provision unless the original Requests for Admission contain an appropriate proof of service bearing the precise date and manner of service upon the party requested to admit and any additional time provided under the CR 6.05 for responding thereto, has expired.
 	2.  Custodian of Documents. The parties responsible for service of the document shall retain the original and become the custodian. The custodian shall provide access to all parties of record during the pendency of the action. Upon conclusion of the action, the custodian of the original may move the Court that original documents be filed of record with the action to facilitate public access to the complete case file.
 	3.  When Documents May Be Filed. If a document not filed pursuant to CR 5.06 is to  be used at trial, or is necessary to a pre-trial or post-trial motion, or is necessary for appellate purposes, the portion of the document to be used shall be filed with the Clerk at the commencement of the trial, or at the time of filing the motion, or at the time of the appeal, if the document's use can be reasonably anticipated.
B.  Propounding Interrogatories or Requests and Response. 
 	1.  When propounding Interrogatories or Requests for Production or Inspection, the propounder shall leave adequate room for reply between questions or requests.
 	2.  When answering Interrogatories or Requests for Production or Inspection, or for admissions, or in filing objections thereto, when the initial space for response has been exhausted, the replying party shall, as a part of the answer or objection and immediately preceding it set forth the question or the request with respect to which the answer or objection is given. In all cases of objection, the replying party shall state the reason and grounds for the objection.
 	3.  When an objection is filed to an answer or failure to answer an interrogatory or a request, it shall set out the interrogatory or request in full, the answer, if any, thereto and the reasons and grounds for the objection.
C.  Supplementation of Responses. 
It shall be the duty of a party to supplement all required responses to discovery including the identity (names and location) of all witnesses and expert witnesses not later than thirty (30) days prior to the trial date.
Rule 9.  Exhibits.
Text
The provisions below shall be followed unless otherwise ordered by the Court:
A.  Advance Marking. All exhibits and material intended to be used during a civil trial shall be marked for identification purposes in a clear and concise fashion as herein described and additionally said markings shall not obscure nor hinder any relevant written or pictographic information contained on the exhibit itself.
B.  Method of Designation. Unless otherwise ordered or directed by the Court, all exhibits shall be marked for identification purposes as follows:
 	1.  Joint exhibits shall be identified by the prefix (JX) and shall be sequentially numbered;
 	2.  Plaintiffs exhibits shall be identified by the prefix (PX) and shall be sequentially numbered;
 	3.  Defendants exhibits shall be identified by the prefix (DX) and shall be sequentially numbered;
 	4.  Third-party exhibits shall be identified by the prefix (TPX) and shall be sequentially numbered;
 	5.  In all proceedings involving multiple plaintiffs or multiple defendants, the identification assigned each exhibit shall contain the surname of the individual plaintiff or defendant or the corporate name of the plaintiff or defendant.
C.  Uniform Designation. Proposed exhibits, including those appended to requests for admission, interrogatories and depositions, as well as those to be utilized during trial, shall be uniformly identified during all phases of the case.
D.  List of Exhibits. At the commencement of a civil trial, or at the pre-trial next preceding the commencement of a civil trial, each party's counsel shall tender to the Court and to opposing counsel, a list of all exhibits the party then intends to utilize at trial; the list shall contain the pre-marked number and a short description of the exhibit.
E.  Copy for Judge. Except upon cause shown or as provided otherwise by the Court, a copy of each document or written exhibit intended to be tendered or entered during trial shall be furnished to the Judge at the commencement of a civil trial or at the pre-trial next preceding the commencement of a civil trial.
Rule 10.  Judgment and Orders
Text
A.  All judgments and orders presented to the Court for signature shall contain the scrivener's typed name and signature and:
 	1.  Contain a certification by counsel that the order has been sent or delivered to opposing counsel and the date sent or delivered. Opposing counsel shall file an objection only on the basis that the order or judgment is not in conformity with the ruling of the Court as soon as possible. If no objection is filed, the Court will enter the order or judgment, OR 
 	2.  Contain a “Have Seen” endorsement of all other attorneys of record. This endorsement shall constitute an acceptance by said counsel only that the order of judgment is in conformity with the ruling of the Court. 
B.  Because of the number of parties in an action or for any other exceptional circumstances the Court, in its discretion, may exempt a particular order or judgment from the application of this RULE in whole or in part by endorsing said exemption on it.
Rule 11.  Consolidation of Actions.
Text
A.  When two or more actions have been filed that, may as a matter of right or in the discretion of the Court, be consolidated and such actions are pending in the same or in different Divisions of the Court, any party to any of the actions may have any of the actions transferred to that Division of the Court in which the first of the action was filed, upon approval of both Judges. The Judges may order such consolidation to be made without a motion by any of the parties.
B.  When actions are consolidated the Clerk shall keep the steps in the Civil Docket in the lower numbered case alone and enter reference or that case in each of the other cases in the Civil Docket.
Rule 12.  Dismissal of Civil Actions for Failure to Prosecute.
Text
A.  At least once a year, the Clerk shall review all pending actions on the docket. The Clerk shall cause a written Notice to be given to each attorney of record, or litigant if pro se, of every case in which no pre-trial step has been taken within the last year that the case will be dismissed without prejudice in thirty (30) days for want of prosecution except for good cause shown. The Court shall enter an Order dismissing each case without prejudice at Plaintiff's cost in which no verified answer or an insufficient answer to the Notice is made. CR 77.02(2).
B.  In each action which is not dismissed, pre-trial steps shall be taken within thirty (30) days or the action will be automatically dismissed and the Court may make such orders as will facilitate the prompt disposition of the action on the calendar for trial or hearing. CR 77.02(2).
Rule 13.  Refiling Actions.
Text
Whenever a case has been dismissed without prejudice and is refiled, it shall be assigned to the same division from which the dismissal was granted. Whenever a Judge shall discover that a case has been refiled within his or her division that appropriately belongs in another division pursuant to this Rule, the Judge shall promptly transfer the case to the division from which the ease was originally dismissed.
Rule 14.  Court Personnel.
Text
The Sheriff or a Deputy and the Clerk or a Deputy shall attend Court when in session, if the presence of all or any of them shall be deemed necessary by the presiding Judge.
Rule 15.  Practice Before the Master Commissioner.
Text
A.  Referrals of judicial sales to the Master Commissioner shall be as provided by the Rules of Civil Procedure, the Kentucky Revised Statutes, the Administrative Procedures of the Court of Justice (AP) Part IV, these Rules, or by court order in individual cases.
B.  The attorney who moved to refer an action to the Master Commissioner shall deliver a copy of the Order referring the case to the Master Commissioner to the Master Commissioner's Office.
C.  The Reports of the Master Commissioner shall be filed in the Clerk's Office. The Clerk shall comply with the Notice Provisions of CR 53.05(1). The Master shall file a Motion to Confirm the Report and shall notice for the Motion Docket of the Division to which the action is assigned, provided ten (10) days have lapsed between service of the notice of the filing of the Report and the hearing or the Motion to Confirm the Report. CR 53.05 (2).
D.  Before the sale of land, the Master shall have it appraised pursuant to KRS 426.520. Any party to a suit objecting to an appraisal shall file written objections thereto and shall arrange with the Court to have a hearing thereon prior to the date of sale.
E.  Purchasers at a judicial sale shall give bond in all cases, but the Court may, by proper Order, where judgment creditor is the purchaser, require the creditor to pay into the Court only that portion of the sale bonds superior to the creditor's judgment and credit the balance of the sale bonds on the judgment claim.
F.  Sales shall be held on a day and at a time to be fixed by the Master, and report thereof shall be filed in the Clerk's Office and placed upon the Court's Docket and called for confirmation at the next motion hour of the Division to which action is assigned. On the call of the Motion to Confirm the Report of Sale, it shall be confirmed unless objections have been filed to the Report. In cases where objection are filed to the Report of Sales, they shall be heard and passed upon as soon as possible. 
G.  The Master shall make a report of distribution in every case in which any funds pass through his or her hands.
H.  The Master shall prepare reports for each case separately, reflecting all amounts received and from whom, as well as all amounts disbursed and to whom and for what purpose, which will be filed in the official court file with the Circuit Court Clerk.
I.  The Master shall acknowledge and record in the County Clerk's Office plats of all lands subdivided by him or her for sale or partition purposes, in which a change is made from the original subdivision plat, or in which a tract is laid out which has never been subdivided.
Rule 16.  Court Decorum.
Text
A.  Conduct. All attorneys shall advise their clients and witnesses of proper courtroom decorum, including, THE IMPROPRIETY OF ATTEMPTING TO DISUSS [DISCUSS] PENDING MATTERS WITH THE COURT and the statutory prohibition against communicating to jurors. (KRS 29A.310(2)). 
B.  Persons Permitted Inside the Bar of the Courtroom. Unless otherwise ordered by the Court, in all proceeding held in open Court, only the parties, the witnesses when actually testifying, attorneys duly admitted to practice before the Court and paralegals or legal assistants working under their direction, the sheriff and/or deputies, the clerk and/or deputies, bailiffs and other officers and employees with the Court's permission shall be permitted inside the bar of the courtroom. 
C.  Dress. All attorneys shall appear before the Court dressed in appropriate attire.
Annotations

Compiler’s Notes.
The publisher believes the Court intended the spelling as corrected within the brackets.
Rule 17.  Court Records — Removal.
Text
Original papers may be taken from the Clerk's Office only upon Order of the Court and/or for not longer than five (5) days.  Depositions may not be taken from the Clerk's Office.

GENERAL CIVIL RULES — DISTRICT COURTS
Rule 18.  Division and Style.
Text
There shall be two divisions of the District Courts of Boone and Gallatin counties. All pleadings, briefs, motions and judgments shall be styled as follows:
COURT OF JUSTICE — [Insert appropriate county]  DISTRICT COURT CIVIL DIVISION  ACTION NO.  _________ 
Rule 19.  Assignments.
Text
Division I shall be assigned all cases ending with an odd number. Division II shall be assigned cases ending with an even number.
Rule 20.  Motions — General.
Text
Motions may be made orally during the progress of trial in chief, but all other motions must be in writing and accompanied by legal memorandum. Rebutting memorandums must be served within ten (10) days. Motion, outside of trial will be decided without oral argument unless oral argument is specifically requested by either party.
Rule 21.  Motions — Default.
Text
Motions for Default Judgments shall be accompanied by the following certificate in addition to the Military Affidavit, if a Military Affidavit is required:
DEFAULT JUDGMENT CERTIFICATE
Plaintiff, by counsel, certifies that:
 		A.  No papers have been served on plaintiffs counsel by the defendant(s) in default.
 		B.  Defendant(s) were served on  _________ 
 		C.  The balance due on the loan is as follows:
 		 	a.  The amount of the original obligation is: $  _________ 
 		 	b.  The amount paid by defendant(s) to be deducted from the original obligation $  _________ 
 		 	c.  If there is small loan, the amount of unearned interest rebate to be deducted pursuant to KRS 288.530(6) is: $   _________ 
 		 	d.  The balance due from defendant's is: $ _________ 
 		 	e.  If the balance due on line (d) above is different from the amount sought in the Default Judgment, the reason is:
 _________ 
 _________ 
 		D.  If the basis of plaintiffs claim is a Promissory Note, the original note has previously been filed herein or is filed herewith. If not, the reason:
 _________ 
 _________ 
 		E.  If the basis of plaintiff(s) claim is property damage to an automobile, a copy of the repair estimate or other document evidencing the damages sought in the Complaint, with a statement that the repair estimate does not exceed the fair market value of the automobile order payment to an attorney of record. The Clerk shall not pay such money to an attorney unless such attorney is so authorized by name in the order of withdrawal. Such order may issue on motion without notice.
Rule 22.  Witness, Personal Appearance.
Text
The personal appearance of a party of witness in aid of execution on a judgment shall be heard by the District Court according to the rules pertaining to same.
Rule 23.  Witness Upon Judgment.
Text
Whenever a defendant, party or witness has appeared and been examined under oath on a discovery proceeding upon a judgment, such person shall not be compelled to appear again within six month unless an affidavit is filed by counsel showing a charge of conditions or circumstances warranting same.
Rule 24.  Dismissing of Action.
Text
No action shall be dismissed until all costs have been paid in fully to the Clerk unless good cause is shown by affidavit and motion.

LOCAL CRIMINAL RULES
Rule 25.  District Court Local Rule for Mediation Upon Criminal Complaint.
Text
A.  Private citizens who wish to obtain criminal process or otherwise register a complaint within Boone County shall provide any person authorized to take criminal complaints with a written and sworn affidavit for a criminal complaint.
B.  The County Attorney and his assistants shall screen all affidavits and determine whether the dispute is appropriate for submission to the mediation program. If the parties agree mediation is appropriate no criminal process shall be issued.
C.  The affidavit shall be forwarded to the mediation officer(s) who shall be responsible for explaining the mediation process to the complainant and notifying the respondent of the date, time and location of the mediation hearing.
D.  The mediation hearing shall be informal and shall not be legally binding or enforceable. Records of the hearing procedures and statement made during the hearing shall be privileged and shall not be admissible or discoverable for any purpose. However, the record and accumulated data respecting the mediation program may be utilized for the purpose of monitoring and evaluating the program.
E.  The informal and voluntary nature of mediation hearings limits the scope of the hearing officer's authority to establish non-binding agreements between the disputants. The role and function of the hearing officer is such that he/she is not an officer of the court, is not authorized to issue process and is not acting as or performing the duties of judge.
F.  If either the complainant or the respondent is dissatisfied with the results of the mediation hearing, or if either party refuses to submit to a voluntary settlement agreement, or if the agreement is subsequently unfulfilled, the hearing officer will refer the complainant to the County Attorney's office with the affidavit for consideration of issuance of a criminal complaint. 
G.  Any agreement accomplished between the parties is voluntary. Compliance with the agreement is not legally enforceable by either party, the mediation program or the courts. Relief for non-compliance with the mediation agreement is effected only through initiation of court process as described in rule F above. 
H.  All records of the mediation program shall be privileged and exempt from subpoena and will be deemed confidential except for the program staff and the Chief District Judge for purposes of program review and supervision and will be released to no other person or agency without the written consent of the parties to the dispute or as provided in paragraph D above. 
I.  Restitution Authorized in Appropriate Circumstances. Restitution is considered appropriate and permissible in circumstances wherein the complainant and respondent voluntarily agree that restitution is applicable and further agree to the amount and schedule of payment. The hearing officer will be particularly alert to prevent abuse of the restitution option by either participant. 
J.  Community Service Work Alternative. In circumstances wherein restitution is appropriate and voluntarily agreed upon by both parties but where indigence prevents payment of restitution, community service work is an appropriate alternative to restitution. Community service work may be a part of any mediation agreement when appropriate and voluntarily agreed upon by both parties. 
K.  The policies and procedures controlling the Boone County Mediation Program will be formalized through the issuance of these court rules, court rules promulgated by the Supreme Court, and through day-to-day review of the program by the County Attorney and the Chief District Judge. Procedures will not be adopted to be implemented unless submitted by the Chief District Judge and approved by the Chief Justice.
Rule 26.  Non-Felony Diversion Program.
Text
A.  Eligibility Requirements 
 	1.  All persons charged in District Court with the commission of a misdemeanor or violation shall be eligible for participation in the Diversion Program, as an alternative to criminal prosecution, subject to the following conditions and exceptions: 
 		a.  Except as provided in subsections (2) and (3), a prior conviction for a felony offense, misdemeanor offense or violation, shall preclude eligibility.
 		b.  Prior convictions for violations of traffic regulations under KRS Chapter 186 and 189 shall not preclude eligibility. A prior conviction for DUI will preclude eligibility.
 		c.  Except as provided in subsection (3), a person charged with a violent/assaultive crime shall not be eligible for participation in the Diversion Program.
 		d.  Except as provided in subsection (3), a person charged with violation of the public trust, under KRS Ch. 522 shall not be eligible for participation in the Diversion Program. 
 		e.  Except as provided in subsection (3), a person with violation of the public trust, under KRS Ch. 522 shall not be eligible for participation in the Diversion Program. 
 		f.  Except as provided in subsection (3), a person who has previously participated in the Diversion Program in this County or any other jurisdiction within or without the Commonwealth of Kentucky shall not be eligible for participation in the Diversion Program.
 	2.  Where a person is charged with an offense of public intoxication under KRS 525.100 or alcohol intoxication under KRS 222.202, and that person has one or more prior conviction for alcohol related offenses other than DUI; and where it appears from the person's record and history that his or her criminal activity is related to the disease of alcoholism or drug addiction, that person will be considered eligible for participation in the program notwithstanding his or her prior conviction. A prior conviction for DUI will preclude eligibility. 
 	3.  Where reasons of an extraordinary nature are presented which warrant consideration of a person for participation in the Program, notwithstanding his or her lack of eligibility by virtue of one or more of the above set out exclusions, that person may be considered eligible for participation in the Program by the trial judge. 
 	4.  A diversion report shall be prepared by the Pre-trial Service office of the court and such report shall contain basic pretrial information, record of any past offenses and convictions, record of any prior participation in the diversion program or other similar program, employment status, length of residence in the area, and any other information necessary to determine eligibility and appropriateness of approval to participate in the Diversion Program. Prior to approval for participation in the Diversion Program the diversion report shall be made available to the County Attorney, the Trial Judge, and the Defendant. 
 	5.  Nothing in this rule shall be deemed to limit the authority of the County Attorney to withdraw criminal prosecution in any given case.
 	6.  Nothing in this rule shall be deemed to limit the ability of the County Attorney to implement policies and procedures regarding alternative to criminal prosecution for individuals who are alleged to have violated the law but who has not been brought before the Court.
B.  Approval For Participation
 	1.  Upon the consent of both the County Attorney and the accused, the trial judge shall approve participation in the Diversion Program for any individual who meets the eligibility requirements established in Section I above unless the trial judge is of the opinion that diversion is inappropriate because:
 		a.  There is substantial risk that the defendant will abscond from the jurisdiction of the court prior to fulfillment of the terms of the Diversion Contract;
 		b.  There is a substantial risk that the defendant will commit another crime prior to fulfillment of the terms of the Diversion Contract. 
 		c.  That the defendant is in need of correctional treatment that can be provided most effectively by commitment to the county jail.
 		d.  That participation in the Diversion Program would unduly depreciate the seriousness of the defendant's crime.
 	2.  Consent of the County Attorney to the Person's participation in the Diversion Program shall not be unreasonably withheld. If the County Attorney refuses to consent to the person's participation in the Diversion Program, he or she shall state on the record the reasons therefore. 
 	3.  Upon approval for participation in the Diversion Program, the accused must sign a statement waiving his or her right to a speedy trial. Prior to signing such statement the accused shall be given the opportunity to consult with an attorney if he or she so desires. 
 	4.  Prior to approval for participation in the Diversion Program, the Pretrial Services Office shall present to the trial judge the comments and opinions, if any, of the arresting officer and/or victim of the alleged crime regarding the nature of the offense, the appropriateness of diversion, and suggested terms of the Diversion Contract. While not binding on the trial judge, such comments and opinions, if any, shall be considered by the trial judge in determining approval for participation in the Diversion Program. 
 	5.  Participation by an accused in the Diversion Program shall not constitute an admission or presumption of guilt of the crime charged, shall not be proof of guilt in any subsequent legal action nor shall a Divertee be required to give a confession or admission of guilt. However, nothing contained in this paragraph shall alter or affect the Divertee's obligation to reform all the terms of the Diversion Contract, including restitution, where agreed to.
 	6.  All records of the Diversion Program, and all statements made by the accused to the diversion officer regarding the offense for which the accused was placed on diversion shall be privileged, shall not be admissible or discoverable for any purpose, shall be exempt from subpoena and shall be deemed confidential except for the program staff, the trial judge, and the chief district judge, for purposes of program review, monitoring and supervision and shall not be released to any other person or entity without prior written consent of the chief district judge and the accused. However, nothing in this paragraph shall be deemed to prohibit release of information to the victim of a crime regarding an accused's participation in the Diversion Program.
 	7.  Upon approval for participation in the Diversion Program, the county attorney shall present to the trial judge any special terms, if any, which he or she believes should be included in the Diversion Contract, or which the arresting officer and/or victim has requested to be included in the Diversion Contract. While such requests are not binding on the trial judge, they shall be considered by him or her when approving the Diversion Contract.
 	8.  Upon approval for participation in the Diversion Program, the trial judge shall note on the Court Docket any special terms which he or she is requiring to be included in the Diversion Contract.
C.  The Diversion Contract
 	1.  Upon approval of participation in the Diversion Program, the accused shall meet with a Diversion Officer to establish and agree to a formal contract which will specify the condition required, the referral services to be used, the length of the contract, and the need, if any, for the accused to make required restitution or perform community service. The contract shall be presented for final approval to the trial judge, and upon its final approval, the terms of diversion shall commence. The Diversion Contract shall contain any special terms required by the trial judge.
 	2.  The normal contract on each accused shall be for a period of not more than 6 months, unless lengthened by the trial judge.
 	3.  The Divertee must comply with all provisions of the diversion contract. Violation of contract provisions will subject the individual to termination of diversion participation, and reinstitution of criminal prosecution.
 	4.  At any time the Divertee may voluntarily choose to be terminated from the Diversion Program by submitting a written statement indicating same. Where the termination is prior to the expiration of the contract period and without the consent of the Diversion officer, the Diversion Officer shall refer the case to the County Attorney for Prosecution. If the accused does not comply with conditions of his or Diversion Contract, the trial judge may enter an order terminating the accused's participation in the program or direct the resumption of the Divertee's participation in the Diversion process and reinstatement of the Diversion contract, with any modification ordered by the judge.
 	5.  As with the original Diversion Contract, the accused must agree to the contract modification, if any, prior to reinstatement.
 	6.  Upon termination for non-compliance, the County Attorney may initiate prosecution of the accused upon the original criminal charge(s).
 	7.  Upon successful completion of the Diversion Contract the formal criminal charge, out of which the Diversion Contract arose, shall be formally and fully dismissed, and all official records of said charge shall bear the notion that the charge was dismissed with prejudice.
Rule 27.  Guidelines For the Use of Private Probation Companies.
Text
A.  Purpose
While the court encourages that probation services be performed by governmental or non-profit agencies or volunteers, the court recognizes that these services are not always available and thus to provide for the efficient operation of the court, private probation companies may be the only way to provide needed assistance in certain cases.
In employing the use of private probation companies, the court recognizes that guidelines are needed to assure the public resources are managed efficiently and that no unfair advantage is given and to assure that the private probation company in an independent contractor selected by the court for a limited purpose and is not an agent, servant or employee of the court.
B.  Scope of the Rules
This Rule shall apply to any private, for-profit probation company supervising misdemeanor or traffic offenders convicted in District Court and whose sentence includes alternatives to incarceration or fine provided, however, that it does not apply to programs licensed by the Cabinet for Health Services (CHS) as DUI alcohol/drug education/treatment programs.
C.  Terms
 	1.  No judge of the District Court shall refer a misdemeanor or traffic offender to a private probation company for supervision unless that private probation company has been approved to provide services to the court.
 	2.  No private probation company shall be approved to provide services to the court;
 		a.  Unless it first maintains and provides upon request proof of liability insurance in an amount equal to a minimum of $1 million dollars;
 		b.  If any judge of the District Court, spouse of any judge of the District Court or child residing in the household of any judge of the District Court, has an individual fiduciary financial interest in such company.
 		c.  If any principal officer, director or trustee or spouse of said officer, director or trustee is related by blood or marriage within the third degree of relationship to any District Judge or the spouse of any District Judge;
 		d.  Unless it first agrees, in writing, to accept pro bono referrals from the Court on a proportional basis with all other private probation companies providing approved services to the District Court;
 		e.  Unless it first provides the Court with a written schedule of fees to be charged, such schedule to include a sliding scale fee schedule for indifferent defendants based upon their ability to pay; and,
 		f.  Unless it first agrees in writing, to assess fees in strict conformity with the fee schedule submitted to the Court and approved by the Court.
 	3.  In utilizing the services of private probation companies to supervise misdemeanor or traffic offenders, the District Court shall;
 		a.  Assure that the private probation company shall have no discretion as to the terms or conditions of probation, including, but not limiting to the condition of or amount of restitution;
 		b.  Assure that the private probation company shall not collect any fines, fees and court costs for the Court and assure that the private probation company shall not collect restitution provided, however, that the private probation company shall be permitted to assist or monitor and report to the court the status of payment of same;
 		c.  Approve all fees to be charged by the private probation company and assure that all fees actually charged are in compliance with the approved schedule of fees;
 		d.  Assure that no employees of the private probation company are seated in the Courtrooms of the District Court within the bar;
 		e.  Assure that the terms of probation or conditional discharge are clearly stated on the Court's docket or other forms provided by the Administrative Office of the Courts and not on the forms of the private probation company;
 		f.  Assign pro bono cases proportionately to all private probation companies approved to provide services to the Court; and
 		g.  Require that all private probation companies report to the Court on a monthly basis all pro bono cases referred to such company by the Court and whether such company accepted or rejected such pro bono referral and, if rejected, the reasons for such rejection.
D.  Noncompliance with this order by any private probation company shall constitute grounds for denial or rescinding approval for the private probation company to provide service to the District Court.

General Rules For Probate Practice of Boone and Gallatin, Counties
Rule 28.  Obtaining a Court Date.
Text
An appointment to probate a will and/or obtaining an appointment of the personal representative shall be obtained from the District Court clerk by phone or in person. [Boone and Gallatin Counties - the Petition must be filed with the clerk's office at least two days prior to the appointment date.] The Notice requirements set forth in KRS 395.016 must be complied with.
Rule 29.  Initial Petition.
Text
An initial Petition for appointment of a fiduciary, probate of a will or similar initial proceeding shall be filed in the Probate division of the District Clerk's office, assigned a case number and all required fees paid, including a check payable to the County Clerk for recording the will and Order admitting same to probate if a will is involved.
There shall be filed with the Petition, where appropriate, a completed fiduciary bond form (with the amount left blank) and qualifications for the proposed personal representative.
Rule 30.  Initial Petition and Docketing the Case.
Text
An initial Petition and docketing of the ease for the appointment of a personal representative, probate of a will or a similar initial proceeding shall be filed with the Probate Division of the District Clerk's office on the date of the hearing and all required fees shall be paid.
Rule 31.  Form of Pleadings.
Text
A.  Where appropriate, the documents to be presented to the Court at the initial hearing for its review, findings and approval, shall include the following:
 	1.  Waiver of Recording;
 	2.  Petition;
 	3.  Witness Form;
 	4.  Order Probating Will and Appointing Executor;
 	5.  Order Appointing Fiduciary;
 	6.  Fiduciary Bond; and
 	7.  Certificate of Qualification
B.  All pleadings and other paper shall be presented to the Court at the scheduled hearing date and shall be in writing, typewritten in black type not smaller than 12 point pursuant to CR 7.02. The name, address and phone number of both the attorney for the Estate and the personal representative of the estate shall be included on all pleadings submitted for filing. Uniform state-wide forms shall be modified to reflect the Court title as Boone or District Court. Where appropriate, an Order should be presented with a Motion or Petition.
C.  All pleadings shall contain the authorship thereof in accordance with Civil Rule 11 except that a natural person who has an interest in an estate, either a beneficiary or personal representative, may present such papers even though he or she is not an attorney at law, however such person shall sign his pleadings, motion or other paper and state his address, pursuant to CR 11.
Rule 32.  Wills.
Text
Wills that are duly proven and admitted to probate in accordance with law together with the Order admitting the will to probate shall be recorded with the County Clerk's office. The petitioner or his or her attorney shall be responsible for the recording of the will and Order and the fees to the County Clerk if a will is admitted to probate. Wills that are not proven shall not be admitted to probate and these wills shall be retained in the Court's record for filing purposes only.
Rule 33.  Bonds and Surety.
Text
There shall be filed with the Petition a completed fiduciary bond form (with the amount left blank). In exercising its discretion under KRS 395.130(I), the Probate Division adopts the following guidelines:
 	A.  The bond of the personal representatives will be set in the amount of the probatable estate even though a testamentary instrument excuses bond and surety thereon.
 	B.  Surety may be excused where a testamentary instrument requests that either bond or surety not be required or for other compelling reasons.
Rule 34.  Motions to Increase and Reduce Bonds.
Text
A motion to increase bond should be made whenever it is learned that the previous bond is inadequate. A motion to reduce the bond of a fiduciary may be made any time after a periodical settlement has been filed showing a reduction in the assets remaining in the hands of a fiduciary.
Rule 35.  Inventories.
Text
A personal representative shall file an inventory in duplicate with the Probate clerk within two (2) months from the time of qualifying as said personal representative.
Rule 36.  Settlements.
Text
A.  All settlements shall include the following:
 	1.  Whether the settlement is periodical or final.
 	2.  A photocopy of the Kentucky Inheritance Tax acceptance shall be filed with all final settlement of decedent's estate.
 	3.  A probate accounting summary shall be filed with each final settlement.
B.  All disbursements shall be supported by the original photocopy which may include voucher, receipts or canceled checks filed with the settlement and in the order as shown on the settlement. As many vouchers, etc., as are possible shall be placed on a single page so that the volume of these items may be kept to a minimum.
C.  The Court shall establish one day a month for confirmation day. To be confirmed, a settlement must be filed with the probate clerk at least seven (7) days prior to the confirmation date, to permit the clerk to properly advertise the settlement, if applicable.
D.  If no exceptions or objections to the settlement are filed, the settlement shall be confirmed at the confirmation day.
E.  If exceptions or objections are filed, the attorneys involved should arrange with the Probate Court for a date when the matter may be heard.
F.  The foregoing subsections of this Rule shall not apply in an estate in which an informal settlement shall be filed in keeping with the provisions of KRS 395.605.

RULES AMENDMENTS AND CHANGES
Rule 37.  General Terms of Amendment and Changes.
Text
A.  The Court may have a General Term at which the Judges of the Circuit or District as applicable shall preside and may at this General Term adopt amendments or changes to these Rules subject to the approval of the Chief Justice of the Supreme Court.
B.  These Rules have been adopted in compliance with SCR 1.040(3)(a) and any changes herein shall be made in accordance with said Rule.
C.  It is Hereby Ordered that all previous Rules of Practice and Procedure of the Boone and Gallatin Circuit and District Courts, and any amendments thereto which are inconsistent with these rules, are hereby set aside and repealed.
D.  This Order promulgated and entered by the presiding Judges is effective upon approval of these Rules by the Supreme Court.
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Rule 1.  Purpose
Text
For the purpose of adopting uniform rules for transacting the business of the court, IT IS ORDERED that the following rules, shall govern the business and practice of the Boone and Gallatin Circuit and District Courts (54th Judicial Circuit) of the Commonwealth of Kentucky.
Rule 2.  Scope, Effective Date and Citation of Local Rules
Text
A.  Scope and Construction.  These Local Rules of Practice for the Boone and Gallatin Circuit and District Courts are intended to provide a compendium of uniform procedures for the convenience of litigants, the bench and the bar. They are intended to supplement the Rules of Civil Procedure, the Rules of Criminal Procedure and the Rules of the Supreme Court and shall be construed to be consistent with those Rules.
B.  These Rules are to be cited as “BGLR” for “Boone Gallatin Local Rules” and “BGLCr” for “Boone Gallatin Local Criminal Rules” in the Boone and Gallatin Circuit and District Courts.
C.  These Rules shall become effective upon approval by the Chief Justice. They supersede all previous local rules and orders of the Circuit and District courts for Boone and Gallatin counties of the Commonwealth of Kentucky.

GENERAL CIVIL RULES — CIRCUIT COURTS
Rule 3.  Organization of the Circuit Courts
Text
A.  The Boone and Gallatin Circuit Courts are Courts of continuous session operating as a multi-county, multi-judge circuit.
Rule 4.  Attorneys
Text
A.  All pleadings, motions, appearances, entries of satisfaction, stipulations or any other paper required to be signed by an attorney must be signed as provided for in the CR and this Rule. In addition, the clearly legible typewritten name, address, Kentucky Bar Association number and party representation of such attorney, the office telephone number including area code, shall appear as a portion of the signature block.
B.  Appearance of Counsel. Unless otherwise permitted by this Court, an attorney shall be deemed to be an attorney of record in all actions by:
 	1.  Making an in-court appearance on behalf of a party;
 	2.  Filing an Entry of Appearance;
 	3.  Signing a pleading as attorney for a party; or
 	4.  Having his or her name listed other than “of counsel” on a pleading as an attorney in the action.
C.  Withdrawal of Attorney of Record An attorney of record shall move for permission to withdraw as counsel for a party only:
 	1.  Upon his or her written request with the written consent of his or her client and the entry of appearance of a substitute attorney of record, or,
 	2.  Upon his or her written request with notice to the client and a showing of good cause with the consent of the Court and upon such terms as the Court shall impose.
Rule 5.  Motion Practice (Non-Domestic); Motion Days (Docket)
Text
Motion Practice – General
 	A.  Motions. All motions shall state precisely the relief requestcd. Except for routine motions, such as for extensions of time, a supporting memorandum shall accompany each motion. Failure to do so may be grounds for denying the motion.
 	B.  Motion for Extension of Time. Parties may by agreed order extend time limits on an individual case by case method required by the CR or by these rules, subject to any deadline established by the Court. If a request for an extension of time is opposed, the party seeking the extension shall file a motion setting forth the reasons why an extension is necessary together with a tendered order granting the motion. The party opposing the motion shall respond within five (5) days of service of the motion, setting forth the reasons why the requested extension should not be granted.
 	C.  Motion for Discovery Order. Counsel have the duty to make a good faith effort to resolve any disputes which arise in the course of discovery. Only if counsel are unable to resolve a discovery dispute may a motion to compel discovery, a motion for a protective order, or a motion sanctions be filed pursuant to CR 26 and 37. The moving party shall attach to the motion a certification that counsel has conferred and have been unable to resolve their differences. This certification should detail the efforts made to resolve the dispute.
 	D.  Motion Docket. A Malian Docket shall be made up by the Clerk, and shall give the number and style of the case, the names of the attorneys of the parties making and adverse to the motion, and the substance of the motion. The clerk shall cause to be made available copies of such Docket in advance of the Motion Docket which is the subject of said Docket.
 	E.  Publication Not Equivalent to Service. Publication in the Motion Docket Bulletin shall not be deemed service as is required by CR 5.0 I et seq.
Motion Days and Motion Practice – Specific Boone and Gallatin Circuit Courts
 	A.  Unless the Judge of the Boone Circuit Court orders otherwise, Division I shall hold a Motion docket on the first (1st) and third (3rd) Tuesday of each month, commencing at the hour of 9:00 a.m.
 	B.  Unless the Judge of the Boone Circuit Court orders otherwise, Division 111 shall hold a Motion docket on the second (2nd) and fourth (4th) Tuesday of each month commencing at the hour of 9:00 a.m.
 	C.  Unless the Judge of the Gallatin Circuit Court orders otherwise, Division I shall hold a Motion Docket on the first (1st) and third (3rd) Monday of each month, commencing at the hour of 10:00 a.m.
 	D.  Unless the Judge of the Gallatin Circuit Court orders otherwise, Division III shall hold a Motion Docket on the second (2nd) and fourth (4th) Monday of each month, commencing at the hour of 10:00 a.m.
 	E.  The Motion Docket shall be made by the Clerk. All reports requiring confirmation shall be placed on this docket. All motions noticed to be heard al the call of any regular Motion Docket shall be filed and received in the Circuit Clerk's Office not later than 12:00 noon on the next preceding Thursday for call on the succeeding Tuesday Motion Docket for Boone and the succeeding Monday Motion Docket for Gallatin.
 	F.  All civil motions, other than one which may be heard ex parte, and all motions to set contested civil actions for trial, shall appear on the Motion Docket. (Contested civil actions arc actions in which an Answer or Response has been filed). All motions, other than motions to set for trial, must recite authority. Motions may be disposed of at the direction of the Court without oral argument.
 	G.  All motions to set contested cases for trial shall state the nature of the action, whether or not a jury has been demanded, and the estimated length of trial. In addition, the filing of a motion to set for trial shall be a “Certification of Readiness” by counsel that the case is ready to proceed to trial in sixty (60) days. Once a case has been set for trial, upon reliance of this “Certification of Readiness” it may be continued by the Court only upon exceptional circumstances.
 	H.  Setting Uncontested Trials. All uncontested actions (i.e. default judgment damage hearings,) may be set for trial by telephoning the Chambers of the Judge to which the case is assigned to obtain a hearing date.
 	I.  Default Judgment. A party seeking a judgment by default shall file a written motion for such a judgment. The motion must be accompanied by a certification of the atlorney that no papers have been served upon him or her by the party in default. The motion must also be accompanied by a tendered default judgment for the Court's consideration. The party seeking the judgment may be granted the judgment by default without a required appearance.
 	J.  Defenses referred to in CR 12.02 asserted in a responsive pleading shall be brought to the attention of the Court for disposal of the issue by a motion.
 	K.  Orders All orders which are required under the Civil Rules to be served upon opposing parties or counsel, including judgments, final orders and orders affecting the running time for taking an appeal shall contain directions to the Circuit Clerk for distribution thereof in the following manner:
Mail copies to:
John Jones
Attorney for Plaintiff, Jane Doe
208 Main Street
Anytown. Kentucky 41000
No motion shall be filed in the Clerk's office unless same is accompanied by the tendered order for the Court's consideration. The rule shall not apply if the order sought is required by the Civil Rules to contain findings of fact to be made by the Court.
 	L.   If a Motion Docket falls on a day that has been designated as a legal holiday by the Chief Judge of the Circuit Court, the Motion Docket shall be held as ordered by the Court with reasonable notice to the Bar.
 	M.   All motions shall contain a notice of the date and time of the hearing. Motions that do not contain such notice shall be heard at the next regular Motion Docket of thc Court.
Rule 6.  Briefs, Pleadings and memoranda; Proof of Service
Text
A.  Name of Counsel. All briefs, pleadings and memoranda filed with the Court shall include the name address, Kentucky Bar Association number, party representation and telephone number, including area code, of the attorney of record for the party filing them.
B.  Originals. Original of briefs, pleadings and memoranda filed in the Court shall not be withdrawn from the files except upon order of the Court. Only originals of briefs, pleadings and memoranda shall be filed in the court record, except upon order of the Court or by agreement of the parties filed in the court record. Failure to provide original briefs, pleadings and memoranda for the court record may result in them being stricken from the record.
C.  Proof of Service. All briefs, pleadings or memoranda filed with the Court shall have proof of service by written certification of counsel. In the case of an ex parte proceeding, proof may be by written certification of service or by Affidavit of the person making the service. Proof of service shall state the date and manner of service and shall include the names and addresses of all attorneys and parties not represented by counsel. Additionally, the place of the hearing shall be designated when there are parties acting pro se.
D.  Sanctions. Failure to follow the requirements of this rule may result in sanctions being imposed by the Court including, but not limited to, striking any brief, pleading or memoranda in non-compliance.
Rule 7.  Assignment of Civil and Criminal Cases and Appeals
Text
Division I shall be assigned all cases ending with an odd number. Division III shall be assigned cases ending with an even number. All cases falling within the jurisdiction of Division II shall be assigned according to the Boone and Gallatin Family Court Rules. Nothing in these local rules shall preclude any judge in either Division I or Division III from presiding over a matter assigned to the other Division in Boone or Gallatin County when necessary within the parameters set forth under the Kentucky Rules of Civil and Criminal Procedure and the Kentucky Revised Statutes.
Rule 8.  Discovery Practice
Text
A.  Filing Discovery Material. 
 	1.  Documents Not to Be Filed. Except as herein provided, the following shall not be filed with the Court unless the Court orders otherwise:
 		a.  Interrogatories propounded under CR 33;
 		b.  Requests for Production or Inspection made under CR 34; and
 		c.  Requests for Admission propounded under CR 36 unless the time for filing a response thereto has passed, in which event counsel may file the original Request for Admission previously served. No original Requests for Admission shall be filed pursuant to this provision unless the original Requests for Admission contain an appropriate proof of service bearing the precise date and manner of service upon the party requested to admit and any additional time provided under the CR 6.05 for responding thereto, has expired.
 	2.  Custodian of Documents. The parties responsible for service of the document shall retain the original and become the custodian. The custodian shall provide access to all parties of record during the pendency of the action. Upon conclusion of the action, the custodian of the original may move the Court that original documents be filed of record with the action to facilitate public access to the complete case file.
 	3.  When Documents May Be Filed. If a document not filed pursuant to CR. 5.06 is to be used at trial, or is necessary to a pre-trial or posHrial motion or is necessary for appellate purposes, the portion of the document to be used shall be filed with the Clerk at the commencement of the trial, or at the time of filing the motion, or at the time of the appeal, if the document's use can be reasonably anticipated.
B.  Propounding Interrogatories or Requests and Response. 
 	1.  When propounding Interrogatories or Requests for Production or Inspection, the propounder shall leave adequate room for reply between questions or requests.
 	2.  When answering Interrogatories or Requests for Production or Inspection, or for admissions, or in filing objections thereto, when the initial space for response has been exhausted, the replying party shall, as a part of the answer or objection and immediately preceding it set forth the question or the request with respect to which the answer or objection is given. In all cases of objection, the replying party shall state the reason and grounds for the objection.
 	3.  When an objection is filed to an answer or failure to answer an interrogatory or a request it shall set out the interrogatory or request in full, the answer, if any, thereto and the reasons and grounds for the objection.
C.  Supplementation of Responses. It shall be the duty of a party to supplement all required responses to discovery including the identity (names and location) of all witnesses and expert witnesses not later than thirty (30) days prior to the trial date.
Rule 9.  Exhibits
Text
The provisions below shall be followed unless otherwise ordered by the Court:
 	A.  Advance Marking. All exhibits and material intended to be used during a civil trial shall be marked for identification purposes in a clear and concise fashion as herein described and additionally said markings shall not obscure nor hinder any relevant written or pictographic information contained on the exhibit itself.
 	B.  Method of Designation. Unless otherwise ordered or directed by the Court, all exhibits shall be marked for identification purposes as follows:
 		1.  Joint exhibits shall be identified by the prefix (JX) and shall be sequentially numbered;
 		2.  Plaintiff's exhibits shall be identified by the prefix (PX) and shall be sequentially numbered;
 		3.  Defendants exhibits shall be identified by the prefix (DX) and shall be sequentially numbered;
 		4.  Third-party exhibits shall be identified by the prefix (TPX) and shall be sequentially numbered;
 		5.  In all proceedings involving multiple plaintiffs or multiple defendants, the identification assigned each exhibit shall contain the surname of the individual plaintiff or defendant or the corporate name of the plaintiff or defendant.
 	C.  Uniform Designation. Proposed exhibits, including those appended to requests for admission, interrogatories and depositions, as well as those to be utilized during trial, shall be uniformly identified during all phases of the case.
 	D.  List of Exhibits. At the commencement of a civil trial, or at the pre-trial next preceding the commencement of a civil trial, each party's counsel shall tender to the Court and to opposing counsel, a list of all exhibits the party then intends to utilize at trial; the list shall contain the pre-marked number and short description of the exhibit.
 	E.  Copy for Judge. Except upon cause shown or as provided otherwise by the Court, a copy of each document or written exhibit intended to be tendered or entered during trial shall be furnished to the Judge at the commencement of a civil trial or at the pre-trial next preceding the commencement of a civil trial.
Rule 10.  Judgments and Orders
Text
A.  All judgments and orders presented to the Court for signature shall contain the scrivener's typed name and signatures and:
 	1.  Contain a certification by counsel that the order has been sent or delivered to opposing counsel and the date sent or delivered. Opposing counsel shall file an objection only on the basis that the order or judgment is not in conformity with the ruling of the Court as soon as possible. If no objection is filed, the Court will enter the order or judgment, OR
 	2.  Contain a “Have Seen” endorsement of all other attorneys of record. This endorsement shall constitute an acceptance by said counsel only  that the order of judgment is in conformity with the ruling of the Court.
B.  Because of the number of parties in an action or for any other exceptional circumstances the Court, in its discretion may exempt a particular order or judgment from the application of this RULE in whole or in part by endorsing said exemption on it.
Rule 11.  Consolidation of Actions
Text
A.  When two or more actions have been filed that may as a matter of right or in the discretion of the Court be consolidated and such actions are pending in the same or in different Divisions of the Court, any party to any of the actions may have any of the actions transferred to that Division of the Court in which the first of the action was filed, upon approval of both Judges. The Judges may order such consolidation to be made without a motion by any of the parties.
B.  When actions are consolidated the Clerk shall keep the steps in the Civil Docket in the lower numbered case alone and enter reference of that case in each of the other cases in the Civil Docket.
Rule 12.  Dismissal of Civil Actions for Failure to Prosecute
Text
A.  At least once a year, the Clerk shall review all pending actions on the docket. The Clerk shall cause a written Notice to be given to each attorney of record, or litigant if pro se, of every case in which no pre-trial step has been taken within the last year that the case will be dismissed without prejudice in thirty (30) days for want of prosecution except for good cause shown. The Court shall enter an Order dismissing each case without prejudice at Plaintiff's cost in which no verified answer or an insufficient answer to the Notice is made. 77.02(2).
B.  In each action which is not dismissed, pre-trial steps shall be taken within thirty (30) days or the action will be automatically dismissed and the Court may make such orders as will facilitate the prompt disposition of the action on the calendar for trial or hearing. CR 77.02(2).
Rule 13.  Refiling Actions
Text
Whenever a case has been dismissed without prejudice and is refiled, it shall be assigned to the same division from which the dismissal was granted. Whenever a Judge shall discover that a case has been refiled within his or her division that appropriately belongs in another division pursuant to this Rule, the Judge shall promptly transfer the case to the division from which the ease was originally dismissed.
Rule 14.  Court Personnel
Text
The Sheriff or a Deputy and the Clerk or a Deputy shall attend Court when in session, if the presence of all or any of them shall be deemed necessary by the presiding Judge.
Rule 15.  Practice Before the Master Commissioner
Text
A.  Referrals of judicial sales to the Master Commissioner shall be as provided by the Rules of Civil Procedure, the Kentucky Revised Statutes, the Administrative Procedures of the Court of Justice (AP) Part IV. these Rules, or by court order in individual cases.
B.  The attorney who moved to refer an action to the Master Commissioner shall deliver a copy of the Order referring the case to the Master Commissioner to the Master Commissioner's Office.
C.  The Reports of the Master Commissioner shall be filed in the Clerk's Office. The Clerk shall comply with the Notice Provisions of CR 53.05(I). The Master shall file a Motion to Confirm the Report and shall notice for the Motion Docket of the Division to which the action is assigned, provided ten (10) days have lapsed between service of the notice of the filing of the Report and the hearing or the Motion to Confirm the Report. CR 53.05(2).
D.  Before the sale of land, the Master shall have it appraised pursuant to KRS 426.520. Any party to a suit objecting to an appraisal shall file written objections thereto and shall arrange with the Court to have a hearing thereon prior to the date of sale.
E.  Purchasers at a judicial sale shall give bond in all cases, but the Court may, by proper Order, where judgment creditor is the purchaser, require the creditor to pay into the Court only that portion of the sale bonds superior to the creditor's judgment and credit the balance of the sale bonds on the judgment claim.
F.  Sales shall be held on a day and at a time to be fixed by the Master, and report thereof shall be filed in the Clerk's Office and placed upon the Court's Docket and called for confirmation at the next motion hour of the Division to which action is assigned. On the call of the Motion to Confirm the Report of Sale, it shall be con finned unless objections have been filed to the Report. In cases where objection are filed to the Report of Sales, they shall be heard and passed upon as soon as possible.
G.  The Master shall make a report of distribution in every case in which any funds pass through his or her hands.
H.  The Master shall prepare reports for each case separately, reflecting all amounts received and from whom, as well as all amounts disbursed and to whom and for what purpose, which will be filed in the official court file with the Circuit Court Clerk.
I.  The Master shall acknowledge and record in the County Clerk's Office plats of all lands subdivided by him or her for sale or partition purposes, in which a change is made from the original subdivision plat, or in which a tract is laid out which has never been subdivided.
Rule 16.  Court Decorum
Text
A.  Conduct. All attorneys shall advise their clients and witnesses of proper courtroom decorum, including, THE IMPROPRIETY OF ATTEMPTING TO DISCUSS PENDING MATTERS WITH THE COURT and the statutory prohibition against communicating to jurors. (KRS 29A.310(2)).
B.  Persons Permitted Inside the Bar of the Courtroom. Unless otherwise ordered by the Court, in all proceeding held in open Court, only the parties, the witnesses when actually testifying, attorneys duly admitted to practice before the Court and paralegals or legal assistants working under their direction, the sheriff and/or deputies, the clerk and/or deputies, bailiffs and other officers and employees with the Court's permission shall be permitted inside the bar of the courtroom.
C.  Dress. All attorneys shall appear before the Court dressed in appropriate attire.
Rule 17.  Court Records — Removal
Text
Original papers may be taken from the Clerk's Office only upon Order of the Court and/or for not longer than five (5) days. Depositions may not be taken from the Clerk's Office.

GENERAL CIVIL RULES — DISTRICT COURTS
Rule 18.  Division and Style
Text
There shall be two divisions of the District Courts of Boone and Gallatin counties. All pleadings, briefs, motions and judgments shall be styled as follows:
COURT OF JUSTICE – [Insert appropriate county]  DISTRICT COURT CIVIL DIVISION  ACTION NO. ___________________ 
Rule 19.  Assignments
Text
Division I shall be assigned all cases ending with an odd number. Division II shall be assigned cases ending with an even number.
Rule 20.  Motions — General
Text
Motions may be made orally during the progress of trial in chief, but all other motions must be in writing and accompanied by legal memorandum. Rebutting memorandums must be served within ten (10) days. Motion, outside of trial will be decided without oral argument unless oral argument is specifically requested by either party.
Rule 21.  Motions — Default
Text
Motions for Default Judgments shall be accompanied by the following certificate in addition to the Military Affidavit, if a Military Affidavit is required:
DEFAULT JUDGMENT CERTIFICATE
Plaintiff, by counsel, certifies that:
 		A.  No papers have been served on plaintiffs counsel by the defendant(s) in default.
 		B.  Defendant(s) were served on  _____________________________________ 
 		C.  The balance due on the loan is as follows:
 		 	a.  The amount of the original obligation is : $ _____________________________________ 
 		 	b.  The amount paid by the defendant(s) to be deducted from the original obligation $ _____________________________________ 
 		 	c.  If there is a small loan, the amount of unearned interest rebate to be deducted pursuant to KRS 288.530(6) is: $ _____________________________________ 
 		 	d.  The balance due from the defendant is: $ _____________________________________ 
 		 	e.  If the balance due on line (d) above is different from the amount sought in the Default Judgment, the reason is:
 _________ 
 _________ 
 		D.  If the basis of plaintiffs claim is a Promissory Note, the original note has previously been filed herein or is filed herewith. If not, the reason:
 _________ 
 _________ 
 		E.  If the basis of plaintiff(s) claim is property damage to an automobile, a copy of the repair estimate or other document evidencing the damages sought in the Complaint, with a statement that the repair estimate does not exceed the fair market value of the automobile order payment to an attorney of record. The Clerk shall not pay such money to an attorney unless such attorney is so authorized by name in the order of withdrawal. Such order may issue on motion without notice.
Rule 22.  Witness, Personal Appearance
Text
The personal appearance of a party of witness in aid of execution on a judgment shall be heard by the District Court according to the rules pertaining to same.
Rule 23.  Witness Upon Judgment
Text
Whenever a defendant, party or witness has appeared and been examined under oath on a discovery proceeding upon a judgment, such person shall not be compelled to appear again within six month unless an affidavit is filed by counsel showing a charge of conditions or circumstances warranting same.
Rule 24.  Dismissing of Action
Text
No action shall be dismissed until all costs have been paid in fully to the Clerk unless good cause is shown by affidavit and motion.

LOCAL CRIMINAL RULES
Rule 25.  District Court Local Rules for Mediation Upon Criminal Complaint
Text
A.  Private citizens who wish to obtain criminal process or otherwise register a complaint within Boone County shall provide any person authorized to take criminal complaints with a written and sworn affidavit for a criminal complaint.
B.  The County Attorney and his assistants shall screen all affidavits and determine whether the dispute is appropriate for submission to the mediation program. If the parties agree mediation is appropriate no criminal process shall be issued.
C.  The affidavit shall be forwarded to the mediation officer(s) who shall be responsible for explaining the mediation process to the complainant and notifying the respondent of the date, time and location of the mediation hearing.
D.  The mediation hearing shall be informal and shall not be legally binding or enforceable. Records of the hearing procedures and statement made during the hearing shall be privileged and shall not be admissible or discoverable for any purpose. However, the record and accumulated data respecting the mediation program may be utilized for the purpose of monitoring and evaluating the program.
E.  The informal and voluntary nature of mediation hearings limits the scope of the hearing officer's authority to establish non-binding agreements between the disputants. The role and function of the hearing officer is such that he/she is not an officer of the court, is not authorized to issue process and is not acting as or performing the duties of judge.
F.  If either the complainant or the respondent is dissatisfied with the results of the mediation hearing, or if either party refuses to submit to a voluntary settlement agreement, or if the agreement is subsequently unfulfilled, the hearing officer will refer the complainant to the County Attorney's office with the affidavit for consideration of issuance of a criminal complaint.
G.  Any agreement accomplished between the parties is voluntary. Compliance with the agreement is not legally enforceable by either party the mediation program or the courts. Relief for non-compliance with the mediation agreement is effected only through initiation of court process as described in rule F above.
H.  All records of the mediation program shall be privileged and exempt from subpoena and will be deemed confidential except for the program staff and the Chief District Judge for purposes of program review and supervision and will be released to no other person or agency without the written consent of the parties to the dispute or as provided in paragraph D above.
I.  Restitution Authorized in Appropriate Circumstances. Restitution is considered appropriate and permissible in circumstances wherein the complainant and respondent voluntarily agree that restitution is applicable and further agree to the amount and schedule of payment. The hearing officer will be particularly alert to prevent abuse of the restitution option by either participant.
J.  Community Service Work Alternative. In circumstances wherein restitution is appropriate and voluntarily agreed upon by both parties but where indigence prevents payment of restitution, community service work is an appropriate alternative to restitution. Community service work may be a part of any mediation agreement when appropriate and voluntarily agreed upon by both parties.
K.  The policies and procedures controlling the Boone County Mediation Program will be formalized through the issuance of these court rules, court rules promulgated by the Supreme Court, and through day-to-day review of the program by the County Attorney and the Chief District Judge. Procedures will not be adopted to be implemented unless submitted by the Chief District Judge and approved by the Chief Justice.
Rule 26.  Non-Felony Diversion Program
Text
A.  Eligibility Requirements. 
 	1.  All persons charged in District Court with the commission of a misdemeanor or violation shall be eligible for participation in the Diversion Program, as an alternative to criminal prosecution, subject to the following conditions and exceptions:
 		a.  Except as provided in subsections (2) and (3), a prior conviction for a felony offense, misdemeanor offense or violation, shall preclude eligibility.
 		b.  Prior convictions for violations of traffic regulations under KRS Chapter 186 and 189 shall not preclude eligibility. A prior conviction for DUI will preclude eligibility.
 		c.  Except as provided in subsection (3), a person charged with a violent/assaultive crime shall not be eligible for participation in the Diversion Program.
 		d.  Except as provided in subsection (3), a person charged with violation of the public trust, under KRS Ch. 522 shall not be eligible for participation in the Diversion Program.
 		e.  Except as provided in subsection (3), a person with violation of the public trust, under KRS Ch. 522 shall not be eligible for participation in the Diversion Program.
 		f.  Except as provided in subsection (3), a person who has previously participated in the Diversion Program in this County or any other jurisdiction within or without the Commonwealth of Kentucky shall not be eligible for participation in the Diversion Program.
 	2.  Where a person is charged with an offense of public intoxication under KRS 525.100 or alcohol intoxication under KRS 222.202, and that person has one or more prior conviction for alcohol related offenses other than DUI; and where it appears from the person's record and history that his or her criminal activity is related to the disease of alcoholism or drug addiction, that person will be considered eligible for participation in the program notwithstanding his or her prior conviction. A prior conviction for DUI will preclude eligibility.
 	3.  Where reasons of an extraordinary nature arc presented which warrant consideration of a person for participation in the Program, notwithstanding his or her lack of eligibility by virtue of one or more of the above set out exclusions, that person may be considered eligible for participation in the Program by the trial judge.
 	4.  A diversion report shall be prepared by the Pre-trial Service office of the court and such report shall contain basic pretrial information, record of any past offenses and convictions, record of any prior participation in the diversion program or other similar program, employment status, length of residence in the area, and any other information necessary to determine eligibility and appropriateness of approval to participate in the Diversion Program. Prior to approval for participation in the Diversion Program the diversion report shall be made available to the County Attorney, the Trial Judge, and the Defendant.
 	5.  Nothing in this rule shall be deemed to limit the authority of the County Attorney to withdraw criminal prosecution in any given case.
 	6.  Nothing in this rule shall be deemed to limit the ability of the County Attorney to implement policies and procedures regarding alternative to criminal prosecution for individuals who are alleged to have violated the law but who has not been brought before the Court.
B.  Approval For Participation. 
 	1.  Upon the consent of both the County Attorney and the accused, the trial judge shall approve participation in the Diversion Program for any individual who meets the eligibility requirements established in Section I above unless the trial judge is of the opinion that diversion is inappropriate because:
 		a.  There is substantial risk that the defendant will abscond from the jurisdiction of the court prior to fulfillment of the terms of the Diversion Contract;
 		b.  There is a substantial risk that the defendant will commit another crime prior to fulfillment of the terms of the Diversion Contract.
 		c.  That the defendant is in need of correctional treatment that can be provided most effectively by commitment to the county jail.
 		d.  That participation in the Diversion Program would unduly depreciate the seriousness of the defendant's crime.
 	2.  Consent of the County Attorney to the Person's participation in the Diversion Program shall not be unreasonably withheld. If the County Attorney refuses to consent to the person's participation in the Diversion Program, he or she shall state on the record the reasons therefore.
 	3.  Upon approval for participation in the Diversion Program, the accused must sign a statement waiving his or her right to a speedy trial. Prior to signing such statement the accused shall be given the opportunity to consult with an attorney if he or she so desires.
 	4.  Prior to approval for participation in the Diversion Program, the Pretrial Services Office shall present to the trial judge the comments and opinions, if any, of the arresting officer and/or victim of the alleged crime regarding the nature of the offense, the appropriateness of diversion, and suggested terms of the Diversion Contract. While not binding on the trial judge, such comments and opinions, if any, shall be considered by the trial judge in determining approval for participation in the Diversion Program.
 	5.  Participation by an accused in the Diversion Program shall not constitute an admission or presumption of guilt of the crime charged, shall not be proof of guilt in any subsequent legal action nor shall a Divertee be required to give a confession or admission of guilt. However, nothing contained in this paragraph shall alter or affect the Divertee's obligation to reform all the terms of the Diversion Contract, including restitution, where agreed to.
 	6.  All records of the Diversion Program, and all statements made by the accused to the diversion officer regarding the offense for which the accused was placed on diversion shall be privileged, shall not be admissible or discoverable for any purpose, shall be exempt from subpoena and shall be deemed confidential except for the program staff, the trial judge, and the chief district judge, for purposes of program review, monitoring and supervision and shall not be released to any other person or entity without prior written consent of the chief district judge and the accused. However, nothing in this paragraph shall be deemed to prohibit release of information to the victim of a crime regarding an accused's participation in the Diversion Program.
 	7.  Upon approval for participation in the Diversion Program, the county attorney shall present to the trial judge any special terms, if any, which he or she believes should be included in the Diversion Contract, or which the arresting officer and/or victim has requested to be included in the Diversion Contract. While such requests are not binding on the trial judge, they shall be considered by him or her when approving the Diversion Contract.
 	8.  Upon approval for participation in the Diversion Program, the trial judge shall note on the Court Docket any special terms which he or she is requiring to be included in the Diversion Contract.
C.  The Diversion Contract. 
 	1.  Upon approval of participation in the Diversion Program, the accused shall meet with a Diversion Officer to establish and agree to a formal contract which will specify the condition required, the referral services to be used, the length of the contract, and the need, if any, for the accused to make required restitution or perform community service. The contract shall be presented for final approval to the trial judge, and upon its final approval, the terms of diversion shall commence. The Diversion Contract shall contain any special terms required by the trial judge.
 	2.  The normal contract on each accused shall be for a period of not more than 6 months, unless lengthened by the trial judge.
 	3.  The Divertee must comply with all provisions of the diversion contract. Violation of contract provisions will subject the individual to termination of diversion participation, and reinstitution of criminal prosecution.
 	4.  At any time the Divertee may voluntarily choose to be terminated from the Diversion Program by submitting a written statement indicating same. Where the termination is prior to the expiration of the contract period and without the consent of the Diversion officer, the Diversion Officer shall refer the ease to the County Attorney for Prosecution. If the accused does not comply with conditions of his or Diversion Contract, the trial judge may enter an order terminating the accused's participation in the program or direct the resumption of the Divertee's participation in the Diversion process and reinstatement of the Diversion contract, with any modification ordered by the judge.
 	5.  As with the original Diversion Contract, the accused must agree to the contract modification, if any, prior to reinstatement.
 	6.  Upon termination for non-compliance, the County Attorney may initiate prosecution of the accused upon the original criminal charge(s).
 	7.  Upon successful completion of the Diversion Contract the formal criminal charge, out of which the Diversion Contract arose, shall be formally and fully dismissed, and all official records of said charge shall bear the notion that the charge was dismissed with prejudice.
Rule 27.  Guidelines for the Use of Private Probation Companies
Text
A.  Purpose. 
While the court encourages that probation services be performed by governmental or non-profit agencies or volunteers, the court recognizes that these services are not always available and thus to provide for the efficient operation of the court, private probation companies may be the only way to provide needed assistance in certain cases.
In employing the use of private probation companies, the court recognizes that guidelines are needed to assure the public resources arc managed efficiently and that no unfair advantage is given and to assure that the private probation company in an independent contractor selected by the court for a limited purpose and is not an agent, servant or employee of the court.
B.  Scope of the Rules. 
This Rule shall apply to any private, for-profit probation company supervising misdemeanor or traffic offenders convicted in District Court and whose sentence includes alternatives to incarceration or fine provided, however, that it does not apply to programs licensed by the Cabinet for Health Services (CHS) as DUI alcohol/drug education/treatment programs.
C.  Terms. 
 	1.  No judge of the District Court shall refer a misdemeanor or traffic offender to a private probation company for supervision unless that private probation company has been approved to provide services to the court.
 	2.  No private probation company shall be approved to provide services to the court;
 		a.  Unless it first maintains and provides upon request proof of liability insurance in an amount equal to a minimum of $1 million dollars;
 		b.  If any judge of the District Court, spouse ofany judge of the District Court or child residing in the household of any judge of the District Court, has an individual fiduciary financial interest in such company.
 		c.  If any principal officer, director or trustee or spouse of said officer, director or trustee is related by blood or marriage within the third degree of relationship to any District Judge or the spouse of any District Judge;
 		d.  Unless it first agrees, in writing, to accept pro bono referrals from the Court on a proportional basis with all other private probation companies providing approved services to the District Court;
 		e.  Unless it first provides the Court with a written schedule of fees to be charged, such schedule to include a sliding scale fee schedule for indifferent defendants based upon their ability to pay; and,
 		f.  Unless it first agrees in writing, to assess fees in strict conformity with the fee schedule submitted to the Court and approved by the Court.
 	3.  In utilizing the services of private probation companies to supervise misdemeanor or traffic offenders, the District Court shall;
 		a.  Assure that the private probation company shall have no discretion as to the terms or conditions of probation, including, but not limiting to the condition of or amount of restitution;
 		b.  Assure that the private probation company shall not collect any fines, fees and court costs for the Court and assure that the private probation company shall not collect restitution provided, however, that the private probation company shall be permitted to assist or monitor and report to the court the status of payment of same;
 		c.  Approve all fees to be charged by the private probation company and assure that all fees actually charged are in compliance with the approved schedule of fees;
 		d.  Assure that no employees of the private probation company are seated in the Courtrooms of the District Court within the bar;
 		e.  Assure that the terms of probation or conditional discharge are clearly stated on the Court's docket or other forms provided by the Administrative Office of the Courts and not on the forms of the private probation company;
 		f.  Assign pro bono cases proportionately to all private probation companies approved to provide services to the Court; and
 		g.  Require that all private probation companies report to the Court on a monthly basis all pro bono cases referred to such company by the Court and whether such company accepted or rejected such pro bono referral and, if rejected, the reasons for such rejection.
D.  Non-compliance with this order by any private probation company shall constitute grounds for denial or rescinding approval for the private probation company to provide service to the District Court.

GENERAL RULES FOR PROBATE PRACTICE OF BOONE AND GALLATIN, COUNTIES
Rule 28.  Obtaining a Court Date
Text
An appointment to probate a will and/or obtaining an appointment of the personal representative shall be obtained from the District Court clerk by phone or in person. [Boone and Gallatin Counties – the Petition must be filed with the clerk's office at least two days prior to the appointment date.] The Notice requirements set forth in KRS 395.016 must be complied with.
Rule 29.  Initial Petition
Text
An initial Petition for appointment of a fiduciary, probate of a will or similar initial proceeding shall be filed in the Probate division of the District Clerk's office, assigned a case number and all required fees paid, including a check payable to the County Clerk for recording the will and Order admitting same to probate if a will is involved.
There shall be filed with the Petition, where appropriate, a completed fiduciary bond form (with the amount left blank) and qualifications for the proposed personal representative.
Rule 30.  Initial Petition and Docketing the Case
Text
An initial Petition and docketing of the ease for the appointment of a personal representative, probate of a will or a similar initial proceeding shall be filed with the Probate Division of the District Clerk's office on the date of the hearing and all required fees shall be paid.
Rule 31.  Form of Pleadings
Text
A.  Where appropriate, the documents to be presented to the Court at the initial hearing for its review, findings and approval, shall include the following:
 	1.  Waiver of Recording;
 	2.  Petition;
 	3.  Witness Form;
 	4.  Order Probating Will and Appointing Executor;
 	5.  Order Appointing Fiduciary;
 	6.  Fiduciary Bond; and
 	7.  Certificate of Qualification.
B.  All pleadings and other paper shall be presented to the Court at the scheduled hearing date and shall be in writing, typewritten in black type not smaller than 12 point pursuant to CR 7.02. The name, address and phone number of both the attorney for the Estate and the personal representative of the estate shall be included on all pleadings submitted for filing. Uniform state-wide forms shall be modified to reflect the Court title as Boone or District Court. Where appropriate, an Order should be presented with a Motion or Petition.
C.  All pleadings shall contain the authorship thereof in accordance with Civil Rule 11 except that a natural person who has an interest in an estate, either a beneficiary or personal representative, may present such papers even though he or she is not an attorney at law however such person shall sign his pleadings, motion or other paper and state his address pursuant to CR 11.
Rule 32.  Wills
Text
Wills that are duly proven and admitted to probate in accordance with law together with the Order admitting the will to probate shall be recorded with the County Clerk's office. The petitioner or his or her attorney shall be responsible for the recording of the will and Order and the fees to the County Clerk if a will is admitted to probate. Wills that are not proven shall not be admitted to probate and these wills shall be retained in the Court's record for filing purposes only.
Rule 33.  Bond and Surety
Text
There shall be filed with the Petition a completed fiduciary bond form (with the amount left blank). In exercising its discretion under KRS 395.130(1), the Probate Division adopts the following guidelines:
 	A.  The bond of the personal representatives will be set in the amount of the probatable estate even though a testamentary instrument excuses bond and surety thereon.
 	B.  Surety may be excused where a testamentary instrument requests that either bond or surety not be required or for other compelling reasons.
Rule 34.  Motions to Increase and Reduce Bonds
Text
A motion to increase bond should be made whenever it is learned that the previous bond is inadequate. A motion to reduce the bond ofa fiduciary may be made any time after a periodical settlement has been filed showing a reduction in the assets remaining in the hands of a fiduciary.
Rule 35.  Inventories
Text
A personal representative shall file an inventory in duplicate with the Probate clerk within two (2) months from the time of qualifying as said personal representative.
Rule 36.  Settlements
Text
A.  All settlements shall include the following:
 	1.  Whether the settlement is periodical or final.
 	2.  A photocopy of the Kentucky Inheritance Tax acceptance shall be filed with all final settlement of decedent's estate.
 	3.  A probate accounting summary shall be filed with each final settlement.
B.  All disbursements shall be supported by the original photocopy which may include voucher, receipts or canceled checks filed with the settlement and in the order as shown on the settlement. As many vouchers, etc., as are possible shall be placed on a single page so that the volume of these items may be kept to a minimum.
C.  The Court shall establish one day a month for confirmation day. To be confirmed, a settlement must be filed with the probate clerk at least seven (7) days prior to the confirmation date, to permit the clerk to properly advertise the settlement, if applicable.
D.  If no exceptions or objections to the settlement arc filed, the settlement shall be confirmed at the confirmation day.
E.  If exceptions or objections are filed, the attorneys involved should arrange with the Probate Court for a date when the matter may be heard.
F.  The foregoing subsections of this Rule shall not apply in an estate in which an informal settlement shall be filed in keeping with the provisions of KRS 395.605.

RULES AMENDMENTS AND CHANGES
Rule 37.  General Terms of Amendment and Changes
Text
A.  The Court may have a General Term at which the Judges of the Circuit or District as applicable shall preside and may at this General Term adopt amendments or changes to these Rules subject to the approval of the Chief Justice of the Supreme Court.
B.  These Rules have been adopted in compliance with SCR 1.040(3)(a) and any changes herein shall be made in accordance with said Rule.
C.  It is Hereby Ordered that all previous Rules of Practice and Procedure of the Boone and Gallatin Circuit and District Courts, and any amendments thereto which arc inconsistent with these rules, are hereby set aside and repealed.
D.  This Order promulgated and entered by the presiding Judges is effective upon approval of these Rules by the Supreme Court.
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Appendix A. TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL  54th JUDICIAL CIRCUIT AND DISTRICT  BOONE AND GALLATIN COUNTIES 
Rule 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURES
101.  Introduction
Text
A.  These are the Rules of Practice of the Family Court for Boone and Gallatin Counties (54th Judicial Circuit) and shall be cited as “B/GFCR” for Boone/Gallatin Family Court Rules. These Rules supplement the Kentucky Rules of Civil Procedure, the Kentucky Rules of Criminal Procedure, the Family Court Rules of Procedure and Practice (FCRPP), and the Rules of the Supreme Court.
102.  Jurisdiction
Text
A.  As a division of Circuit Court with general jurisdiction pursuant to Section 112(6) of the Constitution of Kentucky, a family court division of Circuit Court shall have jurisdiction in those matters authorized by KRS 23A.100.
B.  Any juvenile who is alleged to have committed a crime against family members or others may come before the Family Court upon the amendment of the charge to a status offense and referral of the District Judge.
C.  If there is a criminal violation of an emergency protective order or domestic violence order, those offenses shall be heard by the District Court.
D.  If there is a civil violation of an emergency protective order or domestic violence order, those offenses shall be heard by the Family Court.
103.  Appeal from Family Court Matters
Text
All appeals from Family court matters shall proceed by the Rules of Civil Procedure to the Court of Appeals.
104.  Holidays
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING 
Text
Family Court shall adhere to the list of Court Holidays previously set out by the Administrative Office of the Courts, unless otherwise addressed by the Chief Circuit Court Judge.
Rule 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING
201.
Text
The following is a schedule for cases before the Boone/Gallatin Family Court:
 Monday 8:30 a.m. - 9:30 a.m. Domestic violence hearings and adoptions 9:30 a.m. - 12:00 p.m. Domestic relations hearings 1:00 p.m. - 4:00 p.m. Domestic relations hearings Tuesday 8:30 a.m. - 9:30 a.m. Juvenile status offense cases 9:30 a.m. - 11:30 a.m. Arraignments for dependency, neglect, and abuse cases 11:30 a.m. - 1:00 p.m. Pretrial and dispositional hearing for dependency, neglect, and abuse cases 1:00 p.m. - 2:30 p.m. Reviews for dependency, neglect, and abuse cases 2:30 p.m. - 4:00 p.m. Domestic relations hearings Wednesdays 8:30 a.m. - 9:30 a.m. Domestic violence hearings and adoptions 9:30 a.m. - 10:00 a.m. Domestic relations hearings 10:00 a.m. - 11:00 a.m. Paternity, child support, child support reviews 11:00 a.m. - 12:00 p.m. Domestic relations hearings 1:00 p.m. - 4:00 p.m. Domestic relations hearings Thursday On the first and third Thursday of the month. Family Court cases for Gallatin County will be heard in Warsaw. KY. The schedule for Gallatin County shall be as follows: 8:30 a.m. - 9:00 a.m. Domestic violence hearings, adoptions, and termination of parental rights hearings 9:00 a.m. - 9:30 a.m. Paternity, child support, child support reviews, juvenile status offenses, and arraignments for dependency, neglect, and abuse cases 9:30 a.m. - 10:30 a.m. Pretrial, dispositional hearings and reviews for dependency, neglect, and abuse cases 10:30 a.m. - 11:30 a.m. Trials, motions for permanent custody, motions for visitation, motions to return child(ren) to parent, motions to change permanency plan, and motions to waive reasonable efforts for dependency, neglect, and abuse cases 11:30 a.m. - 4:00 p.m. Domestic relations hearings On the second fourth, and fifth Thursday of the month, Family Court matters will be heard in Boone county as follows: 8:30 a.m. - 12:00 p.m. Domestic relations hearings 1:00 p.m. - 4:00 p.m. Domestic relations hearings Friday On the first, third, and fifth Friday or the month. Family Court matters will be heard as follows: 8:30 a.m. - 9:30 a.m. Domestic relations hearings and adoptions 9:30 a.m. - 3:00 p.m. Domestic relations hearings On the second and fourth Friday of the month. Family Court matters will be heard as follows: 8:30 a.m. - 9:30 a.m. Domestic relations hearings and adoptions 9:30 a.m. - 3:00 p.m. Trials, motions for permanent custody, motions for visitation, motions to return child(ren) to parent, motions to change permanency plan, and motions to waive reasonable efforts for dependency, neglect, and abuse cases
Click to view table.
202.  Obtaining Motion Dates and Deadline for Serving and Filing Motions
Rule 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS 
Text
A.  All contested domestic relations motions and hearings designated to be heard in the Family Court in Boone County shall be set for hearing by telephoning the office of the Family Court Judge. The party setting the motion shall give the opposing party at least seven days notice of the hearing date, unless a shorter time period is ordered by the Court.
B.  All motions for emergency hearing and ex-parte motions must be submitted for the Judge's review. If the Judge grants a motion for emergency hearing, an expedited hearing date will be given. If the Judge grants an ex-parte motion, the ex-parte order will be signed and a hearing date given.
C.  All contested domestic relations motions and hearings designated to be heard before the Family Court in Gallatin County shall be set for hearing by telephoning the Gallatin County Clerk's Office. The motion shall be filed with the Gallatin Circuit Court with a notice of hearing containing the date and time at which it shall be heard. The party setting the motion shall give the opposing party at least seven days notice of the hearing date, unless a shorter period is ordered by the Court.
D.  All Boone County juvenile matters (status offenses and dependency, neglect, and abuse cases) and civil domestic violence matters shall be filed with the Clerk of Boone County and contain a notice of hearing specifying on what date they will be heard. Said date will be given by the Boone County Clerk's Office.
E.  All Gallitin County juvenile matters (status offenders and dependency, neglect, and abuse cases) and civil domestic violence matters shall be filed with the Clerk of Gallatin County and contain a notice of hearing specifying on what date they will be heard. Said date will be given by the Gallatin County Clerk's Office.
F.  All motions for paternity cases in Boone County Family Court shall be set for hearing by telephoning the office of the Family Court Judge. The motion shall be filed with the Clerk of Boone County and contain a notice of hearing specifying on what date they will be heard. The party setting the motion shall give the opposing party at least seven days notice of the hearing date, unless a shorter time period is ordered by the Court.
G.  All motions for paternity cases in Gallatin County Family Court shall be set for hearing by telephoning the office of the Gallatin County Clerk's Office. The motion shall be filed with the Clerk of Gallatin County and contain a notice of hearing specifying on what date they will be heard. The party setting the motion shall give the opposing party at least seven days notice of the hearing date, unless a shorter time period is ordered by the Court.
Rule 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS
301.  Entry of Appearance in Adoption or Termination of Parental Rights
Rule 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY 
Rule 5.  PATERNITY 
Rule 6.  DEPENDENCY, NEGLECT, AND ABUSE (DNA) 
Text
Any attorney appearing on behalf of a party in an adoption or termination of parental rights action shall file a written entry of appearance.
Rule 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders, and Local Joint Jurisdiction Domestic Violence Protocol for the 54th Judicial Circuit and District is incorporated by reference herein as if sct out fully and attached as Appendix A.
Rule 5.  PATERNITY
Text
There arc currently no local rules pertaining to Paternity cases. See FCRPP 14 and 15 for uniform statewide rules.
Rule 6.  DEPENDENCY, NEGLECT, AND ABUSE (DNA)
601.  Introduction/Scope and Applicability
Text
These rules, and the provisions of FCRPP 16 through 31, shall govern DNA actions as defined by the Kentucky Unified Juvenile Code and known collectively as “DNA actions”.
602.  Procedures for Emergency Custody Orders
Text
A.  During normal working hours (8:30 a.m. to 4:30 p.m.), Monday through Friday, excluding holidays, persons seeking an Emergency Custody Order (ECO) shall come to the Circuit Clerk's office to fill out the Petition for Emergency Custody. The Petition is then taken to the Family Court Judge or District Judge for review.
B.  After working hours. Petitions for Emergency Custody shall be issued by the Family Court Judge or the District Court Judge on call.
603.  Procedures for Dependency, Neglect or Abuse Petitions (without ECO)
Rule 7.  DOMESTIC RELATIONS PRACTICE 
Text
A.  Persons seeking to file a petition for DNA shall come to the Circuit Clerk's office to file a Petition.
B.  Pursuant to FCRPP 20, the petition for DNA shall be all the form provided by the Administrative Office of the Courts (AOC) for that purpose. The petition shall be filed with the Family Court Clerk's office.
Rule 7.  DOMESTIC RELATIONS PRACTICE
701.
Rule 8.  STATUS OFFENSES 
Rule 9.  MISCELLANEOUS 
Text
It shall be the policy of this court to encourage the parties to cause the least disruption of the children's lives.
 	A.  Temporary Child Custody. 
 		1.  The parties arc encouraged to agree to a custody arrangement which will cause the least amount of disruption to the children pending final hearing and maximize time with both parents.
 		2.  Motions for temporary child custody may be set and heard pursuant to these rules.
 	B.  Disputed Child Custody and/or Parenting Arrangements. 
 		1.  The Court encourages the parties to reach an agreement regarding custody, and parenting arrangements which is in the best interest of the child(ren).
 		2.  At such time that it is determined that custody and/or the parenting arrangement is in dispute and the parties arc unable to resolver the conflict, a party or the Court, sua sponte, may move for appropriate action to facilitate a proper finding for custody and parenting arrangements.
 		3.  Pursuant to FCRPP 6(2). such appropriate action may consist or one or more of the following:
 		 	a.  A custody evaluation:
 		 	b.  Psychological evaluation(s) of a party or parties, and/or children;
 		 	c.  Family counseling:
 		 	d.  Mediation where a neutral mediator assists the parties in reaching their own resolution of conflict;
 		 	e.  Appointment of Guardian ad Litem to represent the best interest of the child(ren);
 		 	f.  Appointment of independent counsel to represent the child(ren);
 		 	g.  The appointment of such other professional(s) for opinions or advice which the Court deems appropriate; and/or
 		 	h.  Such other action deemed appropriate by the Court. (In requesting one of the alternatives presented above, counsel for a party should present those facts of the case which support the alternative requested.)
 	C.  Obtaining a Decree of Dissolution without a Final Hearing. FCRPP 3. 
 		1.  If the parties reach an agreement on all issues, a decree of dissolution may he obtained without a hearing by filing a joint motion or agreed order to submit for decree of dissolution of marriage.
 		 	a.  The joint motion or agreed order shall contain the following information and attachments:
 		 		i.  The dates of marriage and separation;
 		 		ii.  The date the petition for dissolution was filed;
 		 		iii.  The date the respondent was served or filed an entry or appearance;
 		 		iv.  The date the final verified disclosures were filed unless the parties agree to waive the filing of final verified disclosures;
 		 		v.  A copy of the separation agreement, if any;
 		 		vi.  A written deposition executed under oath by either party setting forth testimony required at a hearing;
 		 		vii.  A written waiver of the right to a hearing executed by both parties;
 		 		viii.  An affidavit stating that the parties have lived apart for sixty (60) days, and that no material change in circumstances has occurred since the taking of the proof; and
 		 		ix.  A request for name restoration, if any, in writing.
 		 	b.  A decree shall not be final until the original is signed by the court and entered by the clerk.
 		2.  If the parties reach an agreement on individual issues short of settling the entire case, the agreement, signed by both parties, may be submitted directly to the court.
Rule 8.  STATUS OFFENSES
Text
There arc currently no local rules pertaining to Status Offense cases. See FCRPP 37 through 44 for uniform statewide rules.
Rule 9.  MISCELLANEOUS
901.  Protection of Personal Identifiers
Text
All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, and 407 by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the Court. parties shall comply with CR 7.03(1)(b) by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredactcd copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or taxpayer identification number, dale of birth, or financial account number.
902.  Payments for Court Appointed Attorneys
902.1.  Guardians ad Litem in Dependency, Neglect, and Abuse Cases 
902.2.  Warning Order Attorney in Dependency, Neglect, and Abuse Cases 
902.3.  Guardians ad Litem in Dissolution and Custody Cases 
902.4.  Warning Order Attorney in Dissolution and Custody Cases 
902.5.  Guardian ad Litem and Warning Order Attorney Fees in Cases where the Cabinet for Health and Family Services is the Petitioner 
902.6.  Guardian ad Litem and Warning Order Attorney Fees in Termination of Parental Rights Cases 
902.1.  Guardians ad Litem in Dependency, Neglect, and Abuse Cases
Text
A.  Any Guardian ad Litem (GAL) appointed in a Dependency Neglect and Abuse case seeking payment shall complete form FINGAL-1 provided by the Finance and Administration Cabinet and submit it for the Judge's approval.
B.  Upon approval by the Judge, the Clerk will mail a copy of the FINGAL-1 form to the Finance Cabinet, Room 195, 702 Capitol Avenue, Capitol Annex, Frankfort, Kentucky 40601.
902.2.  Warning Order Attorney in Dependency, Neglect, and Abuse Cases
Text
Any Warning Order Attorney (WOA) appointed in a Dependency, Neglect, and Abuse case seeking payment shall prepare a motion for attorney's fees with attached order with includes a reasonable fee for the services rendered and submit it for the judge's approval. Motions for compensation shall be accompanied by an affidavit indicating:
 	1.  The statutory basis for appointment;
 	2.  The hours of service rendered with a brief description of the services rendered and reasonableness of the fee requested; and
 	3.  That the action or proceedings have been concluded.
902.3.  Guardians ad Litem in Dissolution and Custody Cases
Text
A.  When a Guardian ad Litem for a child is appointed in a dissolution of marriage or custody case, an Order Appointing a Guardian ad Litem will be prepared by the Judge's office that specifics the percentage of financial responsibility of each party. The fee awarded at the conclusion of the case will be determined based on the following:
 	1.  The character of the litigation;
 	2.  The rights in controversy;
 	3.  The nature, duration, and extent of the services;
 	4.  The responsibility, industry, diligence and accomplishment of the guardian;
 	5.  The general methods of evaluating attorney fees; and
 	6.  The allowance for services, if any, in the Court of Appeals.
B.  The GAL will collect said fees from the parties according to the Order Appointing Guardian ad Litem and after the conclusion of the case.
902.4.  Warning Order Attorney in Dissolution and Custody Cases
Text
A.  The Petitioner in a dissolution or custody case shall pay the Warning Order Attorney a fee set by the Court at the conclusion of the case. The fee shall be set by Order upon motion by the Warning order Attorney which includes the following:
 	1.  The time and labor required;
 	2.  The novelty and difficulty of the questions involved and the skill required to properly conduct the case;
 	3.  Whether the acceptance of employment in the particular case will preclude the lawyer's appearance for others in cases likely to arise out of the transaction;
 	4.  The customary charges of the Bar for similar services;
 	5.  The amount involved in the controversy and the benefits to the client from the services;
 	6.  The contingency or the certainty of the compensation; and
 	7.  The character of the employment, whether casual or for an established and constant client.
B.  Upon entry of the Order Awarding the Warning Order Attorney fees, the  Warning Order Attorney will collect said fee after entry of the decree by the Court.
902.5.  Guardian ad Litem and Warning Order Attorney Fees in Cases where the Cabinet for Health and Family Services is the Petitioner
Text
When a Guardian ad Litem represents an inmate in paternity or child support actions and is appointed pursuant to CR 17.04:
 	1.  The GAL shall prepare a motion requesting a specific monetary amount followed by an affidavit itemizing the requested fee. An order shall accompany the motion and said order shall leave a blank for the judge to fill in the awarded fee. The fee will be based upon the standards located in B/GFCR 902.3.A.
 	2.  When a Warning Order Attorney is appointed pursuant to CR 4.07 in paternity or child support actions, at the disposition of the case and in accordance with B/GFCR 902.4A, the WOA shall prepare a motion requesting a specific monetary amount followed by an affidavit itemizing the requested fee. An order shall accompany the motion and said order shall leave a blank for the Judge to fill in the awarded fee.
902.6.  Guardian ad Litem and Warning Order Attorney Fees in Termination of Parental Rights Cases
Text
A.  In Voluntary Termination of Parental Rights cases where the Cabinet for Health and Family Services is the proposed custodian of the child, the GAL shall submit form FINGAL-1 as described in Rule 902.1.
B.  In Involuntary Termination of Parental Rights cases where the Cabinet for Health and Family Services is made custodian of the child, the GAL shall submit form FINGAL-1 as described in Rule 902.1.
C.  In all other adoption or termination of parental rights cases where a Guardian as Litem is requested by the Petitioner or otherwise required by statute, the Petitioner shall be responsible for paying for each GAL or WOA appointment.
D.  Upon receipt of the GAL or WOA report, entry of an Order Awarding fees and payment of the fees by the party(ies) the Clerk will issue payment of the awarded fee.
903.  Guardians ad Litem and Warning Order Attorneys
903.1.  Qualifications of Guardians ad Litem for Children 
903.2.  Qualifications of Guardians ad Litem for Adults 
903.3.  Qualifications for Warning Order Attorneys 
903.1.  Qualifications of Guardians ad Litem for Children
Text
In order to be appointed as Guardian ad Litem for children, any licensed attorney in good standing with the Kentucky Bar Association may apply by submitting their resume with a cover letter along with a copy or their certification or completion of Legal Training on Dependency Neglect and Abuse Cases provided by the Administrative Office of the Courts. The Judge will then determine if the attorney will be appointed to be on the list of Guardians ad Litem for children.
903.2.  Qualifications of Guardians ad Litem for Adults
Text
In order to be appointed as Guardian ad Litem for an adult prisoner or a person of unsound mind, any licensed attorney in good standing with the Kentucky Bar Association may apply by submitting their resume with a cover letter along with a copy of their certification or completion of Legal Training on Dependency Neglect and Abuse Cases provided by the Administrative Office of the Courts. The Judge will then determine if the attorney will be appointed to be on the list of Guardian ad Litem.
903.3.  Qualifications for Warning Order Attorneys
Text
in order to be appointed as a Warning Order Attorney, any licensed attorney in good standing with the Kentucky Bar Association may contact the Boone and Gallatin Clerk's Office to request to be added to the list.
Appendix A.
TWENTY-FOUR HOUR ACCESSIBILITY TO PROTECTIVE ORDERS AND LOCAL JOINT JURISDICTION PROTOCOL  54th JUDICIAL CIRCUIT AND DISTRICT  BOONE AND GALLATIN COUNTIES
Text
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours: Circuit or District Clerks and local law Enforcement Officers.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends: Local Law Enforcement Officers, County Attorney's Office and Commonwealth Attorney's Office.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following: Family Court Judge. If the Family Court Judge is unavailable then it shall be taken to the District Court Judge or Circuit Court Judge.
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to: Family Court Judge. If unavailable then it shall be taken to the District Court Judge who is on call. If unavailable, it shall then be taken to the Circuit Court Judge.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district, circuit, and family court.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the Family Court.
 		D.  The schedule for hearings on protective orders is as follows:
In Boone County the hearings shall be scheduled on Mondays, Wednesdays and Fridays at 8:30 a.m. In Gallatin County the hearings shall be scheduled on the first and third Thursday of the month at 8:30 a.m. or in certain circumstances when the Family Court Judge is not available to hear cases in Gallatin County, the hearings will be scheduled on a date and time the District Court Judge is available.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact: Family Court Clerks at Boone or Gallatin counties, local Law Enforcement or the County Attorney's Office.
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or prosecute a criminal violation of a protective order.
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BCR 100.
Applicability of Rules.
Text
These Court Practice and Procedure Rules, and the Kentucky Rules of Civil or Criminal Procedure and other law, in so far as applicable directly or by analogy, shall govern civil and criminal proceedings in the Bullitt Circuit Court unless the same conflict with any statute or other law of the United States or the Commonwealth of Kentucky, or rule and/or order the Supreme Court, Commonwealth of Kentucky, at any time legally adopted, in which event any such statute, law, rule or order shall at all times prevail. All local court rules presently in effect in the 55th Judicial Circuit are hereby repealed effective  _____________________________________________________________________ , 2007.
BCR 110.  Citation of Rules.
Text
These rules may be cited by the Abbreviation “BCR” for Bullitt Circuit Rule followed by the appropriate rule number.
BCR 120.  Style of Pleadings.
Text
All pleadings shall be on 8 ½" x 11" white paper. The headings of all pleadings and legal papers in all civil and criminal cases shall be styled at the beginning and center of the first page as follows:
COMMONWEALTH OF KENTUCKY BULLITT CIRCUIT COURT DIVISION  _____________  NO. 07-CI- _______________________________________  (in civil action) OR NO. 07-CR- _______________________________________  (in criminal action)
BCR 130.  Organization Of Bullitt Circuit Court.
Rule 130.10.  Divisions of Court.
Text
The Bullitt Circuit Court is a Court of continuous session, and the Court shall consist of numbered divisions, namely:
Division One
Division One
The Division Two, Family Court, has adopted its own set of local rules. The rules set forth herein shall govern Division One and Division Two when it is not sitting as a family court.
Rule 130.20.  Types of Cases in Each Division.
Text
The judge of Division One shall hear criminal and civil cases and appeals. The judge of Division Two shall hear family court cases as provided for in KRS 23A.010 and appeals as set forth in these rules.
Rule 130.30.  Other Divisions.
Text
The judge of a division may preside and hear and determine any case or question in any other division when requested to do so by the judge of that division or when the judge of that division is absent from the county or is not available. Where Division Two, Family Court disqualifies for any reason and the matter involves an issue where District Court has concurrent jurisdiction with Division Two, Family Court, that matter shall be transferred to the appropriate District Court with Division One of Circuit Court acting as the appellate court.
BCR RULE 140.  Assignment of Cases.
Text
All cases not assigned to Division Two, Family Court, shall be assigned to Division One.
Rule 140.10.  Appeals to Circuit Court.
Text
All criminal appeals shall be assigned to Division One. All other appeals shall be assigned randomly between Division One and Division Two.
HCR 200.  Motion Practice.
Rule 200.10.  Motion Hour Time.
Text
(a)  Excepting legal holidays, and unless otherwise ordered by this Court, the times for motion hour are as follows:
Division One:
Civil Motion Hour – Monday at 9:00 am
Criminal Motion Hour – Monday at 10:00 am
(b)  The Court shall follow the holiday schedule of the Kentucky Administrative Office of the Courts and shall be closed on those holidays.
(c)  Any motion noticed for a Monday which is a holiday shall be automatically scheduled by the Circuit Clerk for the Tuesday following the holiday if a motion hour is to be scheduled for that Tuesday. If no motion hour is set for the following Tuesday it shall be the responsibility of the party filing the notice to re-notice the motion for a regular motion hour.
(d)  There shall be no motion hour during the week of the Judicial College.
(e)  If the court is closed for other unforeseen reason (i.e. inclement weather) the motion hour shall be passed to the next available motion hour.
(f)  The Circuit Judge may, upon notice, cancel or change the time for the hearing of motions at their discretion.
Rule 200.20.  Motion Hour Time — Special Circumstances.
Text
(a)  Any motion accompanied by an Agreed Order and any Motion for default judgment (if no party is entitled to notice) may be filed with the Clerk and sent by the clerk to the presiding Judge for signature. If the Court determines a hearing is necessary a hearing date will be assigned at the motion hour.
(b)  Motions including motions of Temporary Restraining Orders, involving an emergency which will cause irreparable harm or injury to persons or to property by delay in waiting for the next scheduled motion day may be heard by the court as the court's schedule permits and with prior approval of the court.
(c)  Counsel in civil cases shall have the duty to make a good faith effort to resolve by agreement among themselves any disputes which arise in the course of discovery. No motions pertaining to discovery shall be made to the Court unless there is appended to such motion a certificate of counsel that the/she has conferred with opposing counsel, that they are unable to reconcile their differences and that he/she has otherwise exhausted all extrajudicial means in an effort to reconcile his/her differences with opposing counsel. To the extent that extrajudicial means have not disposed of the matter, the party seeking discovery may then proceed with the filing of a motion to compel discovery under CR 37. The motion shall be accompanied by a supporting memorandum with citation to legal authority, if any. The motion and memorandum shall also be accompanied by a copy of the discovery requests in dispute. Response to the motion shall be filed pursuant to CR 37.
Rule 200.30.  Motion Hour Procedure.
Text
(a)  All motions shall be filed with the Bullitt Circuit Clerk no later than 4:00 p.m. on the Wednesday prior to the Monday on which the motion is scheduled for hearing. Motions filed by mail are deemed filed on the date and at the time that they are clocked and entered by the clerk. Motions filed by mail shall be mailed to the following address:
Bullitt Circuit Court Clerk
P.O. Box 746
Shepherdsville, KY 40165
(Or such other mailing address as the Bullitt Circuit Court Clerk shall designate as the official mailing address).
Motions filed after the preceding Wednesday and noticed for the following Monday shall be re-noticed for the next available Monday by the attorney filing the motion unless leave of court is granted by the Circuit Judge in the division to add the motion to the motion hour noticed in the original motion.
(b)  In the event that opposing counsel represents that he or she did not receive a motion on or before the Friday preceding the Monday on which the motion is scheduled for hearing, the court may pass the motion for hearing to the next regularly scheduled motion docket upon the oral request of the opposing party.
Rule 200.40.  Motion Hour Pleadings — Form.
Text
(a)  All notices and motions shall be governed by the appropriate Kentucky Rule of Civil or Criminal Procedure and served in strict compliance therewith.
(b)  Notice shall be on the front page of each motion.
(c)  All motions shall be accompanied by a proposed Order with a signature line for the judge. The signature line for the judge shall read:
   Judge Bullitt Circuit Court Division One  
Click to view table.
(d)  All pleadings shall be original documents. Original documents shall be those containing the original signature of the individual. No pleading which is generated by fax shall be filed by the Circuit Court Clerk without leave of the Circuit Judge.
Rule 200.50.  Motion Hour Pleadings — Motions to Dismiss, for Judgment on the Pleadings and for Summary Judgment.
Text
All motions to dismiss, for judgment on the pleadings and for summary judgment shall comply with the following:
 	(a)  Motions to dismiss, for judgment on the pleadings and for summary judgment shall be noticed for a motion hour after the deadline for submission of a reply memorandum. They shall be filed with a memorandum of authority and shall state with particularity the relief requested and the grounds and argument therefore.
 	(b)  All opposing parties shall have twenty (20) days from the certification date on the motion in which to respond.
 	(c)  Motions to dismiss, for judgment on the pleadings and for summary judgment shall be filed with a motion to submit, or motion for oral argument if requested by the movant, to be heard at the next available regular motion hour after twenty (20) days from the date of service of the motion on opposing counsel.
 	(d)  Any opposing party wishing oral argument shall so state in their response and shall file a motion requesting oral argument for the next available motion hour.
 	(e)  The attorney for the movant shall have the burden of notifying the court that the matter is ready for submission if no oral argument is requested and shall do so by motion. If the movant fails to move the court for submission the party opposing the motion may move the court for submission or oral argument or the Court may, at its discretion, dismiss the motion.
 	(f)  Failure to file a memorandum of authorities with a copy of cited out-of-state or federal case law attached thereto by either party may be grounds for granting or denying the motion.
Rule 200.60.  Motions for Default Judgment.
Text
(a)  Motions for Default Judgment shall not be noticed for a hearing but shall stand submitted upon filing with the Court. If the Court determines that a hearing is necessary under CR 55.01, a hearing date will be assigned and notice will be given to the movant.
(b)  All motions for Default Judgment involving a liquidated claim shall be accompanied by a Military Affidavit if a Military Affidavit is required by the Soldier and Sailor Civil Relief Act, 50 U.S.C. App. § 521.
(c)  A claim for liquidated damages shall be supported by sufficient written documentation to establish that the amount claimed is accurate.
Rule 200.70.  Filing of Discovery Responses.
Text
(a)  None of the following pleadings, papers, or portions thereof, shall be filed with the clerk, nor any responses thereto, unless attached to a motion or containing the certificate set forth below:
 	(1)  Interrogatories propounded under CR 33;
 	(2)  Requests for Production or Inspection made under CR 34;
 	(3)  Requests for Admission under CR 36.
The Certificate is:
Certificate Pursuant to BCR 200.60
I hereby certify that I am familiar with Kentucky Rule of Civil
Procedure 5.06 and this pleading is filed in conformity with this Rule.
 _____________________________________________________________________ 
Typed Name of Attorney
Signing Certificate
Rule 200.80.  Disposition of Evidence.
Text
At the end of any hearing and/or the conclusion of a trial where controlled substances, guns, live ammunition, explosives, toxic or noxious materials or currency have been entered into evidence, such items shall be returned to the police authority having custody before the hearing or trial. The police authority shall maintain the evidence pending final rulings of all appropriate courts. The party having originally entered the evidence as an exhibit shall photograph the evidence turned over to the police authority and enter the photograph into the record. The court, in its discretion, may order similar retention and safekeeping of other bulky, valuable or dangerous goods.
BCR 300.  Civil Procedure.
Text
All civil matters except domestic relations matters and adoptions shall be subject to the provisions of this rule to expedite the trial procedure and assist in the orderly presentation of trials. Unless good cause can be shown for the court to deviate from the requirements and schedule set out in this rule compliance with this rule is mandatory. Failure of either party to abide by the schedule and disclosures required by this rule may result in a continuance of trial sanctions upon the non-productive party (ies); and/or dismissal of the action. Upon review, before trial, if the filing requirements of this rule are not met the court may remove the matter from its trial docket sua sponte . All Orders assigning a case for bench or jury trial shall contain the following language. All parties shall comply with the provisions of BCR–300 as if the same were set out in full in this order.
 	(a)  All motions for summary judgment shall be filed as soon as possible but at least thirty (30) days prior to trial.
 	(b)  Each party shall exchange a list of names and addresses of all persons who will testify at the trial and file such list at least fifteen (15) days before trial.
 	(c)  Each party shall make available to opposing counsel all documentary evidence and exhibits of any kind to be presented at trial for inspection and copying at least fifteen (15) days before trial. A list of such evidence shall be filed in the record with the witness list.
 	(d)  Each party claiming damages of any nature shall submit an itemization of such damages to opposing counsel at least fifteen (15) days before trial.
 	(e)  Any medical examinations shall be completed at least thirty (30) days before trial.
 	(f)  Any proposed amendment of pleadings shall be filed at least forty-five (45) days before trial. An opposing party may be entitled to a continuance if the amended pleading significantly alters trial preparation.
 	(g)  The taking of depositions including expert witnesses shall be completed at least thirty (30) days before trial whether for discovery purposes or to preserve the testimony of a witness who will be unavailable.
 	(h)  Each Plaintiff shall disclose Plaintiffs expert witnesses by at least seventy-five (75) days prior to trial and each Defendant shall disclose Defendant's expert witnesses at least thirty (30) days after the Plaintiffs disclosure.
 	(i)  If a request is made therefore there must be a literal compliance with the requirements of CR 26.02 (4)(a)(i) for all expert witnesses. The disclosure shall be filed with the witness list. A party shall identify each person whom the party expects to call as an expert witness at trial. A party shall state the subject matter on which the expert is expected to testify and the substance of the facts and opinions to which the expert is expected to testify and provide a summary of the grounds for each opinion.
 	(j)  Each party shall file a Trial Memorandum with the court at least fifteen (15) days before trial setting forth a description of the factual situation and a concise statement of each disputed issue of the law recognized by that party.
 	(k)  Exhibits to be used at trial shall be marked the appropriate labels. The number of the exhibit shall be entered on the label at the time of the introduction into evidence. A photograph or reduced copy of a large or cumbersome exhibit to be introduced into evidence shall be submitted and substituted for such exhibit at the conclusion of the trial.
 	(l)  At least five (5) days prior to trial each party shall file proposed jury instructions or proposed findings of fact and conclusions of law as appropriate
 	(m)  Failure on the part of any party to comply with any requirements outlined herein may result in exclusion of the evidence sought to be introduced at trial or other sanctions against the offending party as deemed appropriate by the court.
 	(n)  If the parties reach a settlement of the action prior to the trial date counsel shall notify the court as soon as possible so that other matters may be scheduled.
BCR 400.  Proceedings in Criminal Actions.
Text
The following rules shall apply to all criminal actions in the Bullitt Circuit Court:
Rule 400.10.  Procedure Upon Return of Indictment or Information.
Text
(a)  The Commonwealth Attorney shall prepare the original of each indictment as returned by the grand jury. The Commonwealth shall note on the face of each indictment whether service shall be made by the issuance of a warrant or by the issuance of a criminal summon.
(b)  The Commonwealth Attorney shall provide the Bullitt Circuit Clerk with the original of each indictment. The clerk shall issue a courtesy letter unless a warrant or summons is ordered by the court. Warrants and summonses shall be in accordance with RCr 6.52 and RCr 6.54. The clerk shall assign a date for arraignment for those defendants to be served by criminal summons. Where a Defendant is arrested pursuant to a warrant, the clerk shall place his or her case on the first available docket for the first motion docket following return of service on the warrant.
(c)  The clerk shall make sufficient copies of each indictment so that a copy may be delivered to each defendant and each defendant's attorney at arraignment.
(d)  In the event that a defendant is charged by information, the Commonwealth shall file a copy of the information with the clerk. The clerk shall make sufficient copies of the information so that the court may distribute copies to the defendant and his or her counsel at arraignment. The clerk shall schedule the arraignment for a person charged by information in accordance with direction from the Commonwealth Attorney.
Rule 400.20.  Trial Dates.
Text
(a)  Criminal trial dates shall be assigned at arraignment. Trial dates shall otherwise be assigned upon either the oral or written motion of the Commonwealth or defendant. Either party may make a motion for a trial date by written motion at any time subsequent to arraignment.
(b)  All cases shall be assigned for trial on Tuesdays or Thursdays when possible.
(c)  On days on which both civil and criminal cases are scheduled for trial, the court shall determine whether a civil case or criminal case shall be tried.
Rule 400.30.  Discovery.
Text
(a)  The court shall determine an appropriate time by which the Commonwealth shall comply with discovery taking into consideration such factors as: whether the defendant is incarcerated without the apparent ability to make bond, the length of time the Defendant has been incarcerated prior to his or her arraignment, whether the defendant requests a trial at his or her arraignment and the seriousness of the charges.
(b)  Failure of the Commonwealth to comply with the court's orders for discovery and bill of particulars within the time specified therein without making a written motion for extension of time based upon good cause shown may subject the Commonwealth to imposition of sanctions including a continuance of the trial date, exclusion of evidence not furnished, release of a defendant who has not been able to make bond, reduction of charges, dismissal, or such other sanction as the court may deem appropriate.
(c)  All discovery furnished by either the Commonwealth or defendant pursuant to the Rules of Criminal Procedure shall be filed of record.
(d)  Nothing in this rule shall preclude a defendant from requesting additional discovery should he or she believe that the Commonwealth has or may have additional discoverable material which is not furnished in compliance with this court's standard order of discovery.
(e)  The Commonwealth shall provide the Defendant with any and all discovery and exculpatory evidence in its possession and control or which it might obtain by the exercise of due diligence and which falls within the categories set forth herein or which is otherwise required by the Rules of Criminal Procedure or any other applicable law. For purposes of this rule, items of discovery or exculpatory evidence shall be deemed to be within the possession or control of the Commonwealth if those items are within the possession or control of any law enforcement officer or agency or within the possession of any state employee or agency including the Cabinet for Health and Family Services.
(f)  The Commonwealth shall be under a continuing obligation to promptly furnish supplemental discovery and/or exculpatory evidence which may come into its possession subsequent to its initial compliance with this rule. The Commonwealth shall certify its compliance with this rule and file a copy of said certification and all discovery and exculpatory evidence as part of the record in the case. Nothing herein shall preclude the defendant from requesting supplemental discovery should he or she believe that the Commonwealth has not fully complied with this order.
(g)  The Commonwealth shall furnish or provide the following discovery and exculpatory evidence:
 	(1)  The substance of any and all oral statements made by the defendant or co-defendant(s).
 	(2)  Any and all written or recorded statements made by the defendant or co-defendant(s).
 	(3)  The right to copy, inspect and/or photograph any papers, documents, photographs, or tangible objects or copies or portions thereof which are within the possession, custody or control of the Commonwealth and which are relevant to this prosecution. The Commonwealth shall provide copies of all such materials which are readily capable of being reproduced by photocopying. The Commonwealth shall, in addition, and without necessity for a motion by defendant make the originals of such items and objects available for inspection upon request by defendant. The Commonwealth's obligation under this paragraph shall include an obligation to provide defendant with any and all documentation it intends to introduce during the sentencing phase of the trial relating to the nature and extent of any physical, psychological, or financial harm suffered by the victim(s).
(h)  It shall be the responsibility of the Commonwealth to obtain and provide copies of any and all medical, psychological records or counseling records which are discoverable pursuant to the Kentucky Rules of Criminal Procedure and other applicable law, relevant to this proceeding or constitute exculpatory evidence. The Commonwealth may, in its discretion and in lieu of providing said medical, psychological, or counseling records provide defendant with the appropriate authorizations and sufficiently detailed information to allow defendant to obtain said records through the issuance of a subpoena.
(i)  If the Commonwealth believes that any material under either paragraph 3 or 4 is privileged, it shall submit said materials to the court for an in camera inspection and ruling as to discoverability. The attorney for the Commonwealth shall further advise defendant of submission of certain materials for in-camera inspection. In the event the court finds that all or portions of the questioned materials should not be disclosed to defendant, the court shall excise those materials to which defendant is not entitled and shall furnish defendant with the remaining material. Those portions of materials not provided to defendant shall be sealed and placed in the record for review in the event of an appeal.
(j)  The Commonwealth shall produce any results or reports of physical or mental examination(s), and of scientific tests or experiments made in connection with the above styled case or copies thereof within the possession, custody or control of the Commonwealth, the existence of who is known or should, by the exercise of due diligence, be known b the attorney for the Commonwealth.
(k)  The Commonwealth shall produce any prior convictions of the defendant which the Commonwealth intends to use at the trial or at the sentencing hearing in this case.
(l)  The Commonwealth shall produce any and all written reports or statements prepared by any witness whom the Commonwealth intends to call to testify during either the guilt or sentencing phase of the trial which have been signed or initialed by that witness or which purport to be a substantially verbatim statement of that witness and which relate to his or her testimony. The Commonwealth shall, pursuant to this directive and in accordance with the provisions of KRS 532.055(7) provide the substance or any oral statement and any and all written statements made or prepared by any alleged victim(s) regarding the nature and extent of any physical, psychological or financial harm suffered by that person which the Commonwealth intends to introduce during the sentencing phase of the trial or which may constitute exculpatory evidence.
(m)  The Commonwealth shall fully disclose to defendant any agreements or understandings reached by the Commonwealth of Kentucky, its agents, employees, attorneys or anyone acting or known by the Commonwealth to have purportedly acted on behalf of the Commonwealth, with any witness or other defendants in this or some related case whereby said person or defendant has, will or might derive any benefit either from testifying or by not testifying in this proceeding.
(n)  The Commonwealth shall produce any and all other exculpatory evidence which may be in possession of the Commonwealth or which the Commonwealth may obtain by the exercise of due diligence.
(o)  The Commonwealth shall make available for listening or copying the tape of the grand jury proceedings leading to the indictment of the defendant. Should defendant wish a copy of the tape of the grand jury proceedings, defendant shall provide a blank copy of a tape to the attorney for the Commonwealth for such purpose.
(p)  The Commonwealth shall furnish the defendant with a bill of particulars setting forth so much of the information specified herein as is applicable to the facts of this case.
 	(1)  The date or dates of each alleged offense. If a particular alleged offense occurred on more than one date, the nature of the conduct which occurred on each specific date.
 	(2)  The location at which each alleged offense occurred.
 	(3)  The time of date when each offense occurred.
 	(4)  The identity of each and every eyewitness to each offense alleged therein.
 	(5)  Where a specific mental state is alleged for any offense charged therein, the specific conduct upon which the Commonwealth will rely to prove each such alleged offense.
 	(6)  The identity of any person present at the time of the commission of any alleged offense who did not witness each alleged offense.
Rule 400.40.  Pretrial Conference.
Text
(a)  At arraignment, following the furnishing of discovery by the Commonwealth, upon written motion of either the Defendant or the Commonwealth, or at such other time as the court in its discretion shall deem proper the court may schedule a pretrial conference.
(b)  The following persons shall be present at the pretrial conference: the Commonwealth Attorney or his or her designee, the defendant, and defense counsel. The Commonwealth shall have any person who may be a victim of the alleged offense and the principal investigating officer or social worker, present in person or available telephonically.
(c)  At a pretrial conference the court shall inquire as to the status of discovery, determine what pretrial motions may need to be considered, set a timetable for the completion of any discovery and for the filing and consideration of any pretrial motions and shall afford the parties an opportunity to discuss a possible out-of-court resolution of the pending charges. The parties shall report to the court regarding the likelihood of resolution of the pending charges by entry of a plea of guilty or through pretrial diversion.
BCR 500.  Appearances and Substitution of Counsel.
Text
(a)  Criminal Defendants who are represented by counsel are not required to appear at motion hours, except for arraignment, and when otherwise notified to do so. Any party may otherwise appear either on his or her own behalf or through counsel.
(b)  Whenever an attorney has entered his or her appearance on behalf of a party, he or she shall remain the responsible attorney of record until such time as the court allows him or her to withdraw or until an order substituting new counsel on behalf of that party is submitted of record. However, any post-judgment matter arising more than ninety (90) days after the final trial court order shall not be deemed properly noticed or served unless service is made on a party by certified mail or by actual delivery in addition to notice to counsel of record.
BCR 510.  Distribution of Orders.
Text
(a)  The clerk shall distribute copies of all orders to each party of record who is not in default or who has not filed a written waiver or, if the party is represented by counsel, to his or her attorney and to such other persons as may appear from the facts of the order to be entitled to distribution thereof.
(b)  Any party who submits an order for entry by the court shall set forth, at the bottom of that order, a distribution list substantially in the form set forth in this rule, which shall list each individual to whom the clerk shall distribute copies. Upon entry of an order the clerk shall place a check mark and that clerk's initials next to the name of each person to whom copies are distributed.
(c)  The bottom of each order tendered for signature should appear in a format similar to the format set forth in this paragraph and name each appropriate party pursuant to BCR 550(a):
“DISTRIBUTION TO
 _______________________________________  John Smith
 _______________________________________  Mary Jones
 _______________________________________  Bill Bailey”
BCR 600.  Jury Sessions Or Court.
Text
(a)  The Bullitt Circuit Court is a court of continuous session. The court will sit with a jury during all months. Each jury panel shall be drawn by the clerk and shall serve a term of three (3) months. A new jury shall be empaneled in January, April, July and October. Each new jury shall be empaneled on the first Wednesday of the term or on a date determined at the discretion of the court. Once empaneled, a member of the jury shall continue to serve in that capacity until a new jury is empaneled or until the completion of the last case on which that juror was selected to serve, whichever occurs last. For any reason authorized by KRS 29A.100, the Chief Judge or his designee may excuse any juror from additional service at any time. Also, for any reason authorized by KRS 29A.100, the Chief Judge or his or her designee may excuse any juror from attendance in Court on the First Wednesday of the term and permit him or her to be empaneled at a later date to serve for the duration of that term.
(b)  At the first meeting of each jury panel the court shall select a grand jury which shall meet from time to time throughout its three (3) month term in accordance with a schedule to be determined by the Commonwealth. No person chosen to sit on the grand jury shall also sit as a juror in a criminal case during his or her term.
BCR 700.  District Court Appeals.
Text
(a)  Along with the filing of the statement of appeal, the appellant shall tender, if available, an audio, video taped or digital copy of any district court proceedings relevant to the appeal.
(b)  Upon the filing of the last counter-statement or upon the expiration of the briefing period, counsel for the appellant shall notify the Circuit Clerk that the matter stands submitted and the Circuit Clerk shall notify the Circuit Judge that the matter is submitted.
(c)  If a request for a oral argument has been made pursuant to CR 72.10(g) or 72.12(b), counsel shall, in lieu of a notice, move for a hearing date at the Court's regular motion hour. After any such hearing the matter shall stand submitted.
BCR 800.  Videotaped Depositions.
Text
Videotaped depositions may be taken in actions pending in the Bullitt Circuit Court and shall be taxed as costs. Notice to take depositions shall be in accordance with the Rules of Civil Procedure. At the deposition, the videotape recorded shall be operated by a person qualified to operate such recording equipment, who is to mark the recording with the style and number of action and the name of the witness and to file a certificate which identifies the said recording.
Video depositions shall be taken under the following conditions:
 	1.  The party noticing the deposition shall provide the operator with a copy of JRP 1301. At the beginning of the taping of the deposition, the operator of the video camera shall focus on each attorney, party and witness present at the taking of the deposition, and such person shall be identified; or the operator may read a statement introducing by name parties to the litigation and the attorneys present without focusing on each person, at the election of the noticing party.
 	2.  The camera shall remain stationary at all times during the deposition and shall not “zoom” in or out on the witness excepting those times during the deposition when the witness is displaying, for the jury's viewing, exhibits or other pieces of demonstrative proof that can only be fairly and reasonably seen on the videotape by use of the camera “zooming” in on said evidence. The purpose of this clause is so that the camera will not “zoom” in on a witness solely to give unfair or undue influence upon the words of the witness, and does not apply to the “zooming” in for other purposes described above.
 	3.  A stenographic transcript, in addition to the videotape recording, shall not be necessary. Any party desiring same may obtain it at the party's cost.
 	4.  The videotape itself shall be kept in the possession of the attorney taking the deposition and shall be available for the Court and any and all counsel to compare the stenographic transcript, if any, with the videotape transcript to view or to copy said videotape. If discrepancies appear between the stenographic transcript, if any, and the videotape recording, the discrepancies shall be resolved by agreement of counselor ruling of the Court if counsel cannot agree. The decision on the manner in which to handle the discrepancies, insofar as the videotape is concerned, shall be included in the agreement of counselor ruling of the Court.
 	5.  All objections shall be reserved and shall not be stated on the videotape except for objections relating to the form of the question. Objections to testimony on the videotape and the ruling thereof shall be resolved by agreement of counselor ruling of the Court if counsel cannot agree. All objections relating to said depositions must be made at least ten (10) days before trial. An edited version shall be presented at trial.
 	6.  Admissibility of the videotape may be objected to by any counsel if a review of the final videotape reveals any technical errors giving undue influence to the testimony of the witness which would unfairly prejudice the side objecting; or if the general technical quality of the videotape is so poor that its being viewed by the jury would be unfairly prejudicial to the side so objecting.
BCR 900.  Master Commissioner.
Rule 900.10.  Inclusion By Reference in Judgment of Procedure of Sale.
Text
Every judgment directing the Master Commissioner of this court to sell real estate, unless the judgment specifically states otherwise, will be considered to include the following provisions, which will be part of said judgment by reference therein to this rule.
The Master Commissioner of this Court hereby directed to sell the real estate described in the judgment, at public auction to the highest bidder on some Tuesday morning about the hour of 9:00 a.m. at the first floor of the Courthouse in Shepherdsville, Kentucky, after first having advertised the sale as to its time, tenus and place, for at least ten (10) days prior to the date of sale, also by inserting notice thereof as to it's time, terms, and place of sale, together with the street address or a short description of said parcel of land, for once a week for three (3) successive weeks next preceding the date of sale, in the daily newspaper of largest circulation published in Bullitt County, Kentucky.
The real estate shall be sold on terms of one-fourth down and the balance on credit 90 days, bearing interest at the rate of twelve (12) percent annum from date of sale. When the purchase price is paid, the deed shall be delivered. It is further provided that where the property sold includes insurable improvements, the successful bidder at such sale shall at such bidder's own expense, carry fire and extended coverage insurance on said improvements from that date of sale until the purchase price is paid to the extent obtainable or to the court appraised value of said improvements or to the unpaid balance of the purchase price, whichever is less, with loss cause payable first to the Commissioner of the Bullitt Circuit, or first to the person or persons entitled under the judgment to receive the purchase price. Failure of purchaser to purchase such insurance shall not affect the validity of the sale or the purchaser's liability there wider, but shall entitle the party or parties entitled to receive the purchase price to effectuate said insurance and furnish the policy, or evidence thereof to the Commissioner if they so desire and the premium thereon or the proper portion thereof shall be charged to the purchaser as purchaser's cost.
All judgments requiring real estate to be sold shall contain a provision that any Ad Valorem delinquent taxes shall be paid from the proceeds of sale prior to the distribution of any proceeds of sale. In the event that the property is purchased by the plaintiff, the plaintiff shall certify to the Commissioner that all delinquent taxes have been paid prior to a deed being issued. In the event a third party is the purchaser, the plaintiff shall notify the Commissioner immediately upon filing the report of sale of any delinquent taxes owed on the real estate.
Rule 900.20.  Confirmation of Report of Sale.
Text
Ten (10) days after the filing of a Commissioner's Report of Sale and no obligations having been filed thereto, an Order Confirming Sale shall be filed with the Clerk of the court who shall submit the order to the court. The party submitting the order shall serve copies of it as required CR5 and so certify. The purchaser shall be served.
Rule 900.30.  Master Commissioner Fees.
Text
The fees charged by the Commissioner are subject to schedule promulgated and regulations of the Supreme Court of Kentucky, Rules of Administrative Procedure, Part IV.
Rule 900.40.  Appraiser's Fees — Appraising Real Estate.
Text
In sales of real estate under judgment of decree of court where an appraisement is required the fee of each appraiser for appraising said property to be taxed as costs shall be $150.00. Provided however, in sales of real estate under judgment or decree of court where an appraisement of commercial or industrial real estate or real estate consisting of multiple apartments or multiple parcels, the court may allow by an order in said action a fee in addition to that above set forth for the appraisement including the time labor and skill involved therein.
In sales of personal property under judgment or decree of court where an appraisement of said property is directed by said judgment or decree of sale, the fee of each appraiser shall be determined by the court on such evidence as the court may require showing the kind and character of property appraised the number of items of property involved, its value, and the time, labor and skill involved in making said appraisement.
Rule 900.50.  Other Referrals.
Text
The court may make such other referrals to the Master Commissioner as it may in its discretion determine. Referrals may be had on motion or sua sponte. Fees for the Master Commissioner on such referral shall be those allowed by the Supreme Court Rules of Administrative Procedure, Part IV.
BCR 1000.  Videotaped/DVD Depositions.
Text
Videotaped/DVD depositions may be taken in actions pending in the Bullitt Circuit Court and shall be taxed as costs. Notice to take the depositions shall be in accordance with the Rules of Civil Procedure. At the deposition, the videotape recorder shall be operated by a person qualified to operate it. The videographer shall mark the recording with the style and number of the action and the name of the witnesses and shall file a certificate which identifies the recording.
Electronic depositions shall be taken under the following conditions:
 	1.  The party noticing the deposition shall provide the videographer with a copy of BCR 1000. At the beginning of the proceedings, the videographer shall either focus on and identify each attorney, party and witness present at the taking of the deposition or read a statement introducing by name the parties to the litigation and the attorneys present without focusing on each person.
 	2.  The camera shall remain stationary at all times during the deposition and will not “zoom” in or out on the witness excepting those times when the witness is displaying, for the jury's viewing, exhibits or other pieces of demonstrative proof that can only be fairly and reasonably seen by “zooming” in. The camera will not “zoom” in on a witness solely to give unfair or undue influence on the witness' words.
 	3.  A stenographic transcript, in addition to the recording, shall not be necessary. Any party may obtain a transcript at the party's cost.
 	4.  The recording itself shall be kept in the possession of the attorney taking the deposition and shall be available for comparison, viewing or copying. If discrepancies appear between the stenographic transcript, if any, and the recording, the discrepancies shall be resolved by agreement of counselor ruling of the Court. The decision on the manner in which to handle the discrepancies shall be included in the agreement of counselor ruling of the Court.
 	5.  All objections shall be reserved and shall not be stated on the recording except for objections relating to the form of the question. Objections to testimony on the recording and the ruling thereof shall be resolved by agreement of counselor ruling of the Court. All objections relating to video depositions must be made at least ten (10) days before trial. An edited version shall be presented at trial.
 	6.  Any party may object to the video's admissibility if playing it would unfairly prejudice the party because the quality of the video is so poor or if a review of the video reveals any technical errors giving undue influence to the testimony of the witness.
BCR 1100.  Miscellaneous.
Rule 1100.10.  Notice on Settlement.
Text
Promptly upon settlement of a case if a trial or hearing has been scheduled, counsel shall notify the clerk and the judge's secretary of the division in order that the case may be taken from the docket. Failure to notify the Clerk and Judges Secretary may result in sanctions,
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Rule 1.  Introduction/Administrative Procedure.
101.  Preface.
Text
A.  These are the Uniform Rules of Practice and Procedures of the Bullitt Circuit Court, Family Division (Bullitt Family Court). These Rules supplement the Kentucky Rules of Civil Procedure (CR), the Kentucky Family Court Rules of Procedure and Practice (FRCPP), the Kentucky Rules of Criminal Procedure (RCr), the Juvenile Court Rules of Procedure and Practice, the Kentucky Rules of Evidence, the Rules of the Supreme Court, and the Administrative Rules of Practice and Procedure for the Kentucky Court of Justice Electronic Filing Project, and the successor to such rules of practice and procedure as may be adopted subsequent to the adoption of these rules. These rules shall be the only operative Bullitt Family Court Rules. All previous rules adopted by the Bullitt Family Court are hereby rescinded.
B.  The Court may assess cost and fees or impose appropriate sanctions against a party not complying with these Rules.
102.  Effective Date.
Text
The effective date of these Rules shall be thirty (30) days after Kentucky Supreme Court order approving them.
103.  Citation.
Text
These Rules shall be cited as RBFC or “Rules of Bullitt Family Court” followed by the applicable rule number.
104.  Assignment of Cases.
Text
The Bullitt Family Court is comprised of two divisions — Division 2 and Division 3. Information regarding the assignment of cases may be obtained from the Bullitt Circuit Court Clerk’s Office.
105.  Holidays.
Text
Holiday schedules for the Kentucky Court of Justice may be obtained from the Bullitt Circuit Court Clerk's Office or on the Family Court website:
https://kycourts.gov/pages/holidaycalendar.aspx 
106.  Style and Case Numbers.
Text
A.  Information regarding case numbers may be obtained from the Bullitt Circuit Court Clerk's Office.
B.  The heading of the case shall read (division as applicable):COMMONWEALTH OF KENTUCKY  BULLITT CIRCUIT COURT  FAMILY COURT, DIVISION TWO (2)/THREE (3) CIVIL ACTION NO.  _________  
C.  The signature line for the judge shall read (division as applicable):
 HON. (INSERT APPROPRIATE NAME) JUDGE, BULLITT CIRCUIT COURT FAMILY COURT, DIVISION TWO (2)/THREE (3)
Click to view table.
D.  In all pleadings after the initiating document the parties shall use the names of the parties as indicated in the style of the original initiating document unless a court order has been entered in the interim to amend the style. This purpose of this rule is to avoid confusion created when the names of parties are informally changed and used in the style of an existing case (for example when a party's name has changed because of divorce or marriage). The Clerk cannot modify the style ofa case in the computer record without a court order.
107.  Separate and Distinct Motion for Each Pleading.
Text
To accommodate the process of e-filing and the computerized documentation of the record, it is required that each plea for relief be made as a separate Motion and include a separate proposed Order.
If multiple motions are to be made for hearing at the same time and all are reliant upon information provided in an affidavit or affidavits, the affidavit(s) may be filed with one Motion and reference to that Motion be made in succeeding Motions relying upon the same affidavit(s).
108.  Distribution List.
Text
A.  The attorney shall affix to the bottom of any tendered Order or Judgment the distribution list of individuals to receive copies of the tendered Order or Judgment. In addition to the names of the individuals, the attorney shall include the delivery address of each individual. The attorney shall also affix the following:
 Distribution by: Deputy Bullitt Circuit Court Clerk  Date:
Click to view table.
B.  The Circuit Court Clerk or Deputy Circuit Court Clerk who processes the Order/Judgment shall affix his or her name to signify that distribution has been completed.
C.  If a party is represented by Counsel, the distribution list should include only the name and address of the attorney, not the attorney and the party (client of the attorney).
109.  Forms.
Text
Unless otherwise specified below, all forms may be downloaded from the KENTUCKY COURT OF JUSTICE  website:
https://kycourts.gov/resources/legalforms/Pages/legalformlibrary.aspx 
110.  Case Data Information Sheet AOC-FC-3 and VS-300.
Text
A.  The party filing an original action for Dissolution, Legal Separation, Custody, or Child Support shall submit with the Petition/Complaint a properly completed Case Data Information Sheet using form AOC-FC-3 which shall adhere to CR 7.03.
B.  The Circuit Court Clerk shall decline to file into the record and return unrecorded any original Petition/Complaint for Dissolution, Legal Separation, Custody, or Child Support which is not accompanied by a properly completed Case Data Information Sheet AOC-FC-3 prepared in accordance with CR 7.03.
C.  The party filing an original action for Dissolution, Legal Separation, Custody, or Child Support shall submit with the Petition/Complaint a properly completed Certificate or Divorce or Annulment using form VS-300.
D.  The Circuit Court Clerk shall decline to file into the record and return unrecorded any original Petition/Complaint for Dissolution, Legal Separation, Custody, or Child Support which is not accompanied by a properly completed Certificate or Divorce or Annulment using form VS-300.
111.  Name of Minors.
Text
In all pleadings and court documents submitted concerning Dissolution, Legal Separation, Custody, or Child Support, except the Case Data Information Sheet AOC-FC-3, minors shall be referenced by their initials and year of birth.
112.  Scheduling of Initial Case Management Conference.
Text
Subsequent to the proper filing of a Petition/Complaint for Dissolution, Legal Separation, Custody, or Child Support, the Bullitt Circuit Court Clerk shall submit to the appropriate Judge an Order setting the date for an initial Case Management Conference (hereafter CM C) for the action. The CMC shall be scheduled for the first Motion Hour for the Family Court Division to which the action is assigned occurring after sixty (60) days of the date of filing. If service has not been made prior to the date of this CMC a subsequent date will be calendared to maintain review of the case pending service.
No later than seven (7) working days prior to the date set for the Initial Case Management Conference, except for good cause shown, the parties shall file with the Circuit Court Clerk and serve upon the other party(ies) a full and complete Verified Financial Disclosure Form. The parties are required to use form AOC-238. The parties are NOT required to file the supporting documentation/attachments into the Court record with the Verified Disclosure Form but are not relieved from having exchanged such information between/among themselves as is required by FCRPP 2 (3).
113.  Status Quo Order.
Text
Subsequent to the proper filing of a Petition/Complaint for Dissolution or Legal Separation, the Bullitt Circuit Court Clerk shall submit to the appropriate Judge a Status Quo Order using AOC-237 with notice for hearing. Relief from the terms included in the standard form or additional terms may be considered by the Court on proper motion.
114.  Friend of the Court / Guardian Ad Litem Motions.
Text
In any action not requiring the appointment of a guardian ad litem, but where a Party believes that appointment of a Friend of the Court or guardian ad litem is in the best interest of the child(ren), the party shall file the appropriate motion. When the Court sustains the motion and appoints a Friend of the Court or guardian ad litem, the guardian ad litem shall receive a guaranteed compensation for the appointment. Thus, when the Order of Appointment is filed in the record of the action identifying the appointed FOC/GAL, the movant shall, within fifteen (15) days, tender to the appointed FOC/GAL the sum of $750.00 which the FOC/GAL shall place in escrow until the Court enters an Order dispersing said funds as payment for services. The appointed FOC/GAL is not required to render any service in the action until the initial fee is tendered. In the event that no fee is tendered within thirty (30) days of the entry of an Order appointing, the FOC/GAL shall file notice with the Court for hearing to relieve the appointment.
115.  Warning Order Attorney/Military Warning Order Attorney.
Text
The Bullitt Circuit Court Clerk shall maintain a list of attorneys approved by the presiding Family Court Judges and in good standing with the Bar Association who regularly practice in the Bullitt Family Court and who are willing to serve as Warning Order Attorney to make notice in Family Court actions. Said attorneys agree by their participation to accept a flat fee of $200.00 for the service, except for good cause shown.
Any party, except one permitted to proceed in forma pauperis, who desires the appointment of a Warning Order Attorney/Military Warning Order Attorney (WOA/MWOA), shall file a Motion for the Appointment of same which Motion complies with CR 4.05 and 4.06 and a fee of two hundred ($200.00) dollars.
Unless a Motion for additional fee is filed accompanied by an affidavit supporting the basis for same, the Clerk shall pay the deposited fee to the Warning Order/Military Warning Order Attorney upon the entry of an Order by the presiding Judge which acknowledges the filing of the report of the WOA/MWOA in satisfaction of the appointment in conformance with the applicable statutes and CR 4.05 et seq. Failure of the WOA/MWOA to file a Motion with supporting affidavit for additional fee prior to or contemporaneous with the filing of the WOA/MWOA Report shall be deemed acceptance of the standard fee herein established.
Any attorney appointed as WOA/MWOA for a proceeding permitted to go forward in forma pauperis shall be appointed in the next two non-pauper actions for which the attorney is eligible.
116.  Written Entry of Appearance.
Text
Attorneys engaged for representation after an action is initiated shall file a written entry of appearance with the Circuit Clerk and certify to all parties as soon as possible after engagement to include all necessary contact information and whether electronic service is accepted.
Rule 2.  Court Scheduling/Motion Hour/Procedures For Filing.
201.  Regular Motion Hour and Hearing Docket Schedule.
Text
A.  Motion hour for matters concerning Adoptions (AD), Custody, Dissolution, Separation, Child Support (CI) shall be noticed for hearing at 8:30 AM for Division 2 and 10:30 AM for Division 3 on the Monday of each week except a Monday which falls on a recognized holiday that state government is closed (see Rule 105).
Temporary Removal Hearings (TRH) scheduled as the result of Emergency Custody Orders entered on the preceding Thursday or Friday shall be scheduled each Monday for 10:00 AM in Division 2 and 11:00 AM in Division 3 unless the Monday falls on a recognized holiday that state government is closed in which case the TRH shall be schedule for Tuesday at such times in the respective divisions.
B.  Hearings on original petitions for Domestic Violence/Interpersonal Protective (DV/IP) Orders shall be scheduled for Tuesday of each week at 9:00 AM in the assigned Division. Motions to modify or review DV/IP Order or for hearings subsequent to the issuance of a DV/IP Order shall be noticed and scheduled for 9:00 AM on Tuesday in Division 2 and for 10:00 AM on Tuesday in Division 3.
Show cause hearings arising from DV/IP Orders assigned to Division 2 shall be scheduled at 12:45 PM on the second and fourth Tuesday of each month and those assigned to Division 3 shall be scheduled for 11:00 AM each Tuesday.
C.  Paternity and civil non-support cases with a juvenile case designation assigned to Division 2 shall be noticed and scheduled at 1:00 PM on the second and fourth Tuesday of each month and those assigned to Division 3 shall be noticed and scheduled at 1:30 PM for the first and third Tuesday of each month.
D.  Status offense cases assigned to Division 2 shall be heard on each Wednesday of the month at 1:30 PM. Status offense cases assigned to Division 3 shall be heard only on the first Thursday of each month at 1:30 PM.
Dependency, neglect and abuse cases set for arraignment, temporary removal hearing, pre-trial conference, review, or motion assigned to Division 2 shall be heard each Wednesday beginning at 9:00 AM. Dependency, neglect and abuse cases assigned to Division 2 set for adjudication or for hearing other than a temporary removal hearing shall be set each Wednesday beginning at 10:00 AM.
Dependency, neglect and abuse cases set for review or motion assigned to Division 3 shall be heard each Thursday beginning at 9:00 AM. Dependency, neglect and abuse cases set for temporary removal hearings, 10 day hearings, pre-trial conference, or disposition Shall be heard beginning at 9:30 AM. Dependency, neglect and abuse cases assigned to Division 3 set for adjudication, annual permanency review, or for hearing other than a temporary removal hearing shall be set each Thursday beginning at 10:30 AM. All dependency, neglect and abuse cases arising primarily from school attendance or school behavior assigned to Division 3 shall be scheduled for hearing at the respective time indicated above ONLY ON THE FIRST THURSDAY OF EACH MONTH.
All attorneys and Cabinet for Health and Family Services (CHFS) personnel necessary for the conferencing of cases on the DNA docket are required to appear for the commencement of conferencing at 8:00 AM unless excused by the Court. Documents shall not be added into the Court file in the course of conferencing cases. No annotations to documents shall be made onto the pleadings or filings in the Court record except by the Clerk of the Court and with the knowledge and permission of the Court.
E.  Parties and other persons necessary to address the cases set on the juvenile docket are advised that to participate in conferencing before their appearance before the Court they should arrive to the courthouse no less than thirty (30) minutes prior to the time the case is to be called. The Court will not delay consideration of the matter at the docketed time solely on the basis that such persons did not arrive to the courthouse until the time the matter was set to be considered by the Court and thus did not have time to confer with Counsel or conference the case with the other parties.
202.  Exceptions to Regular Motion Hour Schedule.
Text
There shall be no motions noticed for hearing or other regular dockets conducted during the week of the Judicial College. If the Court is closed for any other unforeseen reason, e.g. inclement weather, the Motion Hour shall be passed to the next available Motion Hour.
203.  Deadlines for Serving and Filing Motions; Miscellaneous Pleadings Rules.
Text
A.  All Circuit Court motions to be heard on the Monday motion docket shall be filed, clocked and noticed no later than 2:00 P.M. on the preceding Wednesday.
B.  All motions for Paternity, Child Support (J cases), Domestic Violence, dockets shall be filed, clocked and noticed no later 2:00 PM on the preceding Thursday.
C.  All motions and pleadings seeking hearing before the Court related to the Dependency, Neglect and Abuse docket for Division 2 shall be filed, clocked and noticed no later than 11:00 AM on the preceding Friday. All motions and pleadings seeking hearing before the Court related to the Dependency, Neglect and Abuse docket for Division 3 shall be filed, clocked and noticed no later than 4:00 PM on the preceding Friday.
D.  Motions filed by mail shall be mailed to the following address or such other mailing address as the Bullitt Circuit Court Clerk shall designate as the official mailing address:
 Bullitt Circuit Court Clerk P.O. Box 746  Shepherdsville KY 40165
Click to view table.
E.  All motions shall be accompanied by an Order stating the requested relief and an Order setting the issue(s) for hearing with the appropriate blanks for the Court to insert the time and date of the hearing and a blank for the time allotted for the hearing.
Any motion not bearing the appropriate division assignment, filed for a date and time at which the assigned division schedules the hearing of such, and not accompanied by the requisite order(s) shall be declined for filing by the Circuit Court Clerk and returned unrecorded to the movant.
A “fill-in-the-blank” form of Order is available from the Circuit Court Clerk which may be used to satisfy this requirement.
F.  All pleadings shall be original documents. Hardcopy originals shall contain the original signature of the individual filing the document. Electronically filed documents shall comply with current “eFiling Rules”. No pleadings generated by facsimile or transmitted by email shall be filed by the Bullitt County Court Clerk's Office.
G.  All civil motions shall be heard on the regularly scheduled date and time unless a different time is designated by the Court.
H.  Motions, including motions for Temporary Restraining Orders, involving an emergency that will cause irreparable harm or injury to the persons or to the property by delay in waiting for the next scheduled motion day may be heard by the Court as the Court’s schedule permits and with prior approval of the Court.
I.  Except for exhibits properly introduced into evidence in the course of a hearing or trial, all filings shall be made through the Circuit Court Clerk's Office and not directly to the Court. Documents shall not be added into the Court file in the course of conferencing cases. No annotations to documents shall be made onto the pleadings or filings in the Court record except by the Clerk of the Court and with the knowledge and permission of the Court.
J.  All motions for Custody/Parenting Time, in addition to the required affidavit(s), shall be accompanied by a proposed Parenting Time Schedule that shall consider the presumption that parenting time should be shared equally between the parties. Any objection to a motion for Custody/Parenting Time shall also be accompanied by a proposed parenting time schedule that shall consider the presumption that Parenting Time should be shared equally between the parties. The proposed Parenting Time Schedule should also consider the geographic implications of the residences of the parties who will share parenting time and the work schedule of the parties and school schedule of the child(ren).
204.  E-filing Rejections.
Text
The Clerk of the Court is tasked with rejecting pleadings that are electronically filed that fail to comport with the Administrative Rules of Practice and Procedure for the Kentucky Court of Justice Electronic Filing Pilot Project or the Rules of the Bullitt Family Court (“RBFC”).
When the Clerk has rejected a pleading the filing party shall NOT refile the same pleading without addressing and correcting the reason the pleading was rejected.
Rule 3.  Adoptions/Termination of Parental Rights.
301.  Petition.
Text
Upon the filing of a Petition, the case shall be brought, along with any related Dependency, Neglect and Abuse and/or Termination of Parental Rights case(s), to the Family Court judge.
302.  Guardian ad Litem.
Text
In all actions for termination of parental rights or adoption that require appointment of a guardian ad litem, a party pro se or counsel shall make a motion and tender an Order for appointment of a guardian ad litem for the child(ren). In the best interest of the child(ren), the Court shall appoint a guardian ad litem (GAL) taking into consideration any previously appointed guardian ad litem in any related Dependency, Neglect and Abuse and/or Termination of Parental Rights case(s).
303.  Counsel for Parents.
Text
A.  Whenever a parent in an action for involuntary termination of parental rights requests an appointment of counsel, supported by an affidavit of indigency, the Clerk shall bring the Court any related Dependency, Neglect and Abuse file(s).
B.  If the appointment of counsel is appropriate, the Court may offer the parent the option of being represented by the same counsel who represented the parent in the Dependency, Neglect and Abuse proceeding(s).
304.  Involuntary Termination of Parental Rights.
Text
In accordance with FCRPP 32(1), the petitioner shall obtain a pretrial date by filing a motion noticed for the first available Motion Hour occurring twenty-one (21) days post-filing. The Court shall, at that pre-trial date, schedule the matter for a final hearing or for good cause shown by any party schedule an additional pretrial conference. Per FCRPP 32(1), if the parent(s) have not been served prior to the pretrial date, the pretrial shall be used as a case status review to expedite the proceeding.
305.  Guardian ad Litem Court Appointed Counsel Fee Disbursement.
Text
Attorneys who are on the approved appointment list to serve as guardians ad litem and whose fees are not paid by the Finance and Administration Cabinet shall not withdraw from escrow any funds tendered for compensation until proper motion has been made to and approved by the Court.
Motions for compensation for fees that are paid by the Finance and Administration Cabinet  shall be accompanied by the FINGAL-1 form available for download from the Kentucky Finance & Administration Cabinet website.
https://finance.ky.gov/services/legalsvcs/Pages/GuardianAdLitem.aspx 
Rule 4.  Domestic Violence and Interpersonal Protection Orders.
Text
The current Uniform Protocol for handling Domestic Violence Cases for the 55th judicial Circuit and District Court is available for review on the Court of Justice website incorporated herein by reference as if copied and set forth verbatim herein.
Rule 5.  Paternity.
Text
For statewide uniform rules of procedure see FCRPP 13.
Rule 6.  Dependency, Neglect and Abuse.
601.  Court Reports.
Text
CHFS workers and CASA volunteers, if applicable, shall file with the Clerk of the Court any report, test result, or other information to be considered by the Court for scheduled reviews or dispositional purposes no less than seven (7) days prior to the docket and distributed to the attorneys of record including the County Attorney and guardian ad litem, the Cabinet, and CASA. The Division 2 filing deadline is the Friday before the docket; and the Division 3 filing deadline is the Monday before the docket. 
602.  Case File.
Text
When requested, a copy of each entire juvenile file, as well as all subsequent Orders, shall be provided by the Clerk of the Court to CASA, the guardian ad litem and the social worker when each enters a case.
603.  Motions.
Text
Copies of each motion filed in a case shall be served by the movant upon CASA (if appointed in the case), the social worker (if assigned to the case), the guardian ad litem, the County Attorney and each attorney of record in the case. These parties shall be listed under the notice section of the motion and service upon them shall be certified by the attorney or pro se party filing the motion.
604.  Cases with Siblings.
Text
In actions involving multiple children (each child having her/his individually assigned case number), an original of each motion/pleading shall be filed in each individual sibling’s case before the Court.
The County Attorney shall complete and file in each DNA action an AOC-CFCRB-14 form that includes the name and last known address of the father and mother of each child. Where “FOSTER PARENT” is indicated the form shall not include the foster parent’s name and address, but shall instead state that the Cabinet has custody. When a child is place with a relative or fictive kin the form shall include the name of the relative and relationship to the child or the name of the fictive kin and the basis for a fictive kin relationship. Where “OTHER” is indicated the form shall include the name of any paramour or former paramour who is the parent of a half-sibling to the child. The case numbers of other siblings and half-siblings shall be included with the name of the corresponding child in the NOTE section.
605.  Juvenile Petitions.
Text
Any petition filed in the juvenile division of the Family Court must be completed in full by the person filing the petition. If information is requested in the form that is not known to the person completing the petition that section of the forms should be marked as “unknown”.
Rule 7.  Domestic Relations Practice.
701.  Hearing of Cases.
Text
Trials in chief of all domestic relations cases and all hearings related to child custody shall be heard by the judge. The Foregoing provisions shall not preclude the use of depositions as provided in CR 32.01. This rule does not affect the method of taking proof in uncontested or settled actions.
702.  Required Case Information.
Text
A.  A Case Data Information Sheet shall be filed with the petition for dissolution and/or child custody. (Form AOC-FC-3).
B.  In any divorce or child custody action (except those with a related DV/IP Order) where the parties are ordered to attend Families in Transition Program, the Bullitt Circuit Court Clerk’s Office shall provide a copy of the redacted Case Data Information sheet to each party for delivery to the program provider.
C.  A Certificate for Divorce or Annulment, VS-300, shall be filed with the petition for dissolution.
703.  Appearances, Waivers, and Agreements.
Text
A.  An Entry of Appearance, Waiver, or Agreement signed by a person not represented by counsel (pro se party) shall be signed and acknowledge before a Notary or Deputy Circuit Court Clerk. Signatures of a pro se party shall NOT be notarized by the attorney (or staff in the office of the attorney) who represents the opposing party.
B.  All Agreements and Agreed Orders shall contain the correct mailing addresses for the attorneys and parties.
C.  No one shall submit any pleading or other document through electronic filing unless the person is authorized by the Administrative Office of the Courts to utilize electronic filing. No one shall circumvent this rule by filing any pleading or other document on behalf of anyone who is NOT authorized by the Administrative Office of the Courts to utilize electronic filing with the exception of attorneys filing on behalf of their clients.
704.  Mandatory Case Disclosure.
Text
A.  Unless waived by the Court for good cause shown, no final Judgment or Decree of Dissolution will be entered by the Court until both parties have filed a completed Form AOC-238/239.
B.  At the option of the parties, the Respondent may, in lieu of filing the Form AOC-238/239, sign and file an acknowledgement of the Petitioner's mandatory case disclosure before a notary or Deputy Circuit Court Clerk. The acknowledgment shall state that there are no other assets or debts other than those listed in the Petitioner’s mandatory case disclosure and that the Respondent agrees with the contents as stated in the Petitioner’s statement.
C.  A complete mandatory case disclosure for each party, or a complete mandatory case disclosure of the Petitioner coupled with an acknowledgement by the Respondent as provided for in RBFC 704(B), shall be filed in all cases even ifall issues are resolved by agreement except in cases where dissolution is granted by default judgment and all other issues are reserved.
705.  Families in Transition Program, Procedure and Failure to Attend.
Text
A.  Families involved in a divorce proceeding involving minor children or a child custody action shall, unless otherwise waived by the Court, be ordered to participate in the Families in Transition (FIT) Program. Parents and children between the ages of five (5) and seventeen (17) shall attend the FIT sessions, but children under the age of five (5) are not required to attend.
B.  Scheduling of Attendance
 	1.  Both the Petitioner and Respondent shall enroll in the Families in Transition Program within thirty (30) days of the date of entry of the Order of Attendance and shall complete the program within sixty (60) days.
 	2.  If any minor children of the parties are required to attend the Families in Transition Program, the parent who has possession of the child(ren) at the time of the FIT session shall be responsible for taking the child(ren) to the program and ensuring the child(ren) attend and participate in that session, and have completed their participation in the program with the time period set forth above.
 	3.  Unless for good cause shown, a party's failure to attend the Families in Transition Program when ordered may result in delay of the court action, imposition of costs, attorney’s fees any other appropriate sanctions, including contempt.
706.  Mediation.
Text
A.  Parties are encouraged and may be ordered to engage in mediation on all substantive issues pursuant to FCRPP 2(6).
B.  Confidentiality
 	1.  Mediation proceedings shall be held in private and all communications, verbal or written, made in the proceedings shall be confidential. The same protections shall be given to communications between the parties in the presence of the mediator, and to all mediation communications, verbal or written, with Court staff. This Rule notwithstanding, the mediator shall be responsible for reporting suspected abuse or exploitation of an adult according to KRS 209.030 or dependency, abuse, or neglect of a child, according to KRS 620.030.
 	2.  All conduct and communications made during a mediation conference shall be considered part of settlement negotiations and shall be governed by KRE 408.
 	3.  Mediators shall not be subpoenaed regarding disclosure of any matter discussed during the mediation. This privilege and immunity resides with the mediator and may not be waived by the parties.
707.  Requirements for Entry of Decree.
Text
A.  In addition to all statutory and procedural requirements, local practice requires motions for final decree shall be accompanied or preceded by filing:
 	1.  In default cases, a military affidavit.
 	2.  A written request for restoration of a party’s former name, if desired, unless the request is provided for in prior pleadings, entries of appearance or the agreement.
 	3.  Certificates demonstrating that both parties and their children have completed the Families in Transition Program, if applicable, unless otherwise waived by the Court.
 	4.  AOC Form 238/239 or AOC Form 238.3/239.3 unless filed in the Court's record prior to the Motion for Entry of Decree.
B.  Proof in uncontested or settled cases:
When a motion for final decree is made more than sixty (60) days after proof has been taken, an affidavit shall be filed stating that there has been no resumption of the marital relationship and that no material change in circumstances has occurred since the taking of the proof. Such affidavit shall be accompanied by certification that notice of filing has been sent to the other party of the motion for final decree.
Where proof is submitted by written interrogatories and the parties have executed a settlement agreement resolving all issues, a motion to enter a decree need not be placed upon the Court’s docket for Motion Hour but may be submitted directly to the Court with notice to the opposing party unless a waiver of notice has been filed. The Circuit Court Clerk shall then deliver the file to the Court for consideration of the submission.
708.  Child Witness.
Text
If a litigant intends to call a child to testify at a domestic relations hearing, the litigant shall seek prior approval of the Court by Motion to be heard no later than the Monday Motion docket immediately preceding the hearing date. In no case shall a child be held out of school to testify in a domestic relations matter without the prior approval of the Court.
Litigants are advised that, except in the most unusual of circumstances the Court shall require the appointment of a guardian ad litem for any child who is to be called as a witness. Litigants are advised to make their motion to have the child testify with sufficient time for the court to appoint a guardian ad litem to meet with the child and prepare for the proceedings; failure to do so will likely result in a continuance of the evidentiary hearing.
709.  Holiday Parenting Time Guidelines.
Text
Please refer to the Appendix for the Holiday Parenting Time Guidelines.
Rule 8.  Status Offenses.
Text
There are no local rules pertaining to Status cases. For statewide uniform rules of procedure see the JUVENILE COURT RULES OF PROCEDURE AND PRACTICE.
Rule 9.  Miscellaneous.
901.  Protection of Personal Identifiers and Other Information.
Text
A.  The Case Data Information sheet (Form AOC-FC-3) must be fully completed in all cases. In addition, pleadings must comply with the requirements of KRS Chapters 205, 403, 405, 406 and 407 by providing the personal identifying information required in those chapters. However, except as set forth in Paragraph B below, where personal identifiers are required by statute or contained in other documents or exhibits filed with the Court pursuant to the above-stated Chapters, parties shall comply with CR 7.03(1) by filing one copy from which all personal identifiers have been redacted. As used in this section, “personal identifier” means a Social Security number, taxpayer identification number, date of birth or financial account number.
B.  Pleadings, documents or exhibits filed in actions deemed confidential by statute need not be redacted and any access to those files shall be governed according to statute.
C.  When a party to a case wish es, for purposes of personal safety, to conceal any personal information not defined as a “personal identifier”, including but not limited to the party's phone number or physical or mailing address, from any other party to the case, the party shall file redacted copies of any pleadings or other documents requiring such information, or of any pleadings or other documents otherwise necessitating such information for the purpose of distribution of any Orders or other documents filed by the Court, along with unredacted copies in a sealed envelope. The envelope shall be marked with an admonition stating that it may be opened only by the party filing said envelope or by any other participant in the case upon written permission of the filing party or by Order of this Court. The written permission must be signed and acknowledged before a notary or Deputy Circuit Court Clerk. As well, the Circuit Court Clerk or Deputy Circuit Court Clerk is permitted access to the sealed and unredacted copy for the sole purpose of distributing any Orders or other documents filed by the Court.
902.  Guardians ad Litem.
Text
All guardians ad litem appointed to represent children in any litigation shall attend all court appearances involving their clients.
903.  Preparation of Exhibits and Process for Introduction.
Text
A.  For the purpose of conserving hearing time, litigants are required to pre-mark any document or physical evidence such as photographs, reports of drug screens, school records, etc. that the litigant intends to introduce at the hearing.
B.  For evidence to properly be admitted into the record and considered by the Court the party seeking to introduce the evidence shall:
 	1.  Mark the item with an exhibit number for identification purposes, to maintain clarity of the record, the Clerk shall provide the next available number. The Exhibit shall also be marked with the case number, identification of the introducing party and the date of submission to the record.
 	2.  Provide copies for opposing party.
 	3.  Request the bailiff (court security) show the proposed exhibit to the opposing party that said party may have an opportunity to agree or object before passing the proposed exhibit to the judge.
 	4.  Verbally explain what the proposed exhibit is (i.e. photograph, email message, physical object, etc.) and what it purports to evince (i.e. photograph of bruises sustained from an act of domestic violence, email statement threatening to keep children away from a parent, broken cell phone, etc.)
 	5.  Explain (via witness) how the object is relevant to the issue being addressed by the Court.
 	6.  Verify (via witness) that the photograph, recording, document, etc. fairly and accurately depicts what it is intended to portray into evidence.
 	7.  Ask that the exhibit be admitted into evidence.
C.  The courtrooms utilized for Family Court are equipped with devices to assist in the introduction of documentary, photographic and digital media evidence. it is expected and required that those persons practicing before the Court shall familiarize themselves with the technology prior to the commencement of the hearing. Court personnel are not available to facilitate the introduction of evidence for the litigants. If a party requires access to the courtroom prior to the scheduled court event to practice the use of the technology and/or to insure that the media intended to be used by the party is compatible with the evidence presentation system available in the courtroom, the party should contact the office of the judge before whom the matter is to be heard and schedule a time through the Judge’s secretary to have access to the courtroom to do so.
 Hon. Elise’ Givhan Spainhour Hon. Monica K. Meredith Judge, Bullitt Circuit Court Judge, Bullitt Circuit Court Family Court, Division 2 Family Court, Division 3
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Appendix 1
Text
Twenty-Four Hour Accessibility To Protective Orders And Local  Joint Jurisdiction Protocol 55Th Judicial Circuit And District Bullitt County
Pursuant to KRS 403.725 and KRS 456.030, and in compliance with Family Court Rules of Practice and Procedure, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOs) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction among Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS 403 or KRS 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk’s Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number with the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioners right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.470 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit, if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing, KRS 403.730, 456.060. Petitions shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  During regular business hours Deputy Circuit Court Clerks are authorized to accept protective order petitions and administer oaths to petitioners.
 		B.  After regular business hours and during holidays and on weekends, Deputy Jailers and Deputy Circuit Court Clerks are authorized to take protective order petitions and administer oaths to petitioners.
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to:
 		 	1.  Either Family/Circuit Court Judge
 		 	2.  District Court Judge
 		 	3.  If none of the above 3 are available, the Circuit Court Judge
 		D.  Upon receipt of a petition after regular business hours or during a holiday or on a weekend, the authorized agency/officer shall present the petition to the on-call judge which assignment rotates among the Family/Circuit Court Judges and the District Judge.
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 4-03.725 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent among the Family, District, and Circuit Courts.
 		B.  The Judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The Circuit Clerk shall assign protective order cases to the Family/Circuit Court.
 		D.  Hearings for protective orders shall be schedule every Tuesday at 9:00 AM in the assigned division of the Family/Circuit Court.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall reissue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact the Bullitt County Attorney's Office prior to filing a pro se (self-represented) motion for contempt as the filing of such motion shall preclude the use of the criminal sanction as a remedy and in some circumstances the criminal sanction may be a preferred remedy.
 		C.  No petitioner maybe held in contempt for failure to appear ata domestic violence hearing or to prosecute a criminal violation of a protective order.

Appendix 2
Text
Holiday Parenting Time

 	A.  In all cases, unless the parties shall otherwise agree in writing, wherein the parties have a minor child or children over two (2) years of age, regardless of whether custody is joint or sole, holiday visitation is required with the following schedule, which shall apply until further order of the Court, unless there is good cause shown.
 	B.  The parents shall alternate possession of the minor children during the following holidays: New Years Day, Easter, Memorial Day, July 4th, Labor-Day, Halloween, Thanksgiving Day, Christmas Eve from 10:00 a.m. until 10:00 a.m. Christmas Day, and Christmas Day after 10:00 a.m.
 	C.  The Petitioner shall have the following holidays:
 		1.  Even Years: New Years Day, Easter, July 4th, Thanksgiving Day, and Christmas Day after 10:00 a.m.
 		2.  Odd Years: Memorial Day, Labor Day, Halloween, and Christmas Eve from 10:00 a.m. to 10:00 a.m. Christmas Day.
 	D.  The Respondent shall have the following holidays:
 		1.  Odd years: New Years Day, Easter, July 4th, Thanksgiving Day, and Christmas Day after 10:00 a.m.
 		2.  Even Years: Memorial Day, Labor Day, Halloween, and Christmas Eve from 10:00 a.m. to 10:00 a.m. Christmas Day.
 	E.  On Birthdays, Mother’s Day and Father's Day:
 		1.  Possession of a child for his or her birthday shall alternate with the Petitioner having even numbered years and with Respondent having odd numbered years, regardless of other visitation scheduled.
 		2.  The father shall have the children on Father’s Day and his birthday, regardless of any other visitation scheduled.
 		3.  The mother shall have the children on Mother’s Day and her birthday, regardless of any other visitation scheduled.
 	F.  School Break Periods:
 		1.  The Petitioner shall have the children:
 		 	a.  Even Years: Christmas Day at 10:00 a.m. to the first day of school, last day of school beginning spring break until 12:00 noon on - Wednesday.
 		 	b.  Odd Years: Last day of school before break through 10:00 a.m. Christmas Day, Wednesday at 12:00 noon through resumption of school ending the spring break.
 		2.  The Respondent shall have the children:
 		 	a.  Odd Years: Christmas Day at 10:00 a.m. to the first day of school, last day of school beginning spring break until 12:00 noon on Wednesday.
 		 	b.  Even Years: Last day of school before break through 10:00 a.m. Christmas Day, Wednesday at 12:00 noon through resumption of school ending the spring break.
 		3.  Fall breaks shall be alternated between the parents.
 		4.  This visitation shall apply regardless of weekend alternation. Alternation of weekend visitation shall resume following the end of holiday visitation.
 		5.  Petitioner shall be responsible to ensure that a child or children are delivered to visitation and Respondent shall ensure that the child or children are returned from visitation. Holiday visitation begins at 8:00 a.m. and lasts until 8:00 p.m. on the holiday unless the holiday follows a weekend visitation in which case the weekend visitation will continue through the holiday until 8:00 p.m. except as set out herein regarding Christmas Eve, Christmas Day, and spring break.
 		6.  Any other Monday or Friday holidays not previously mentioned shall attach to the weekend so that the parent having the weekend shall receive the holiday.
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1.  Citation of Rules
Text
These rules may be cited as “RBDC” or Rules of the Bullitt District Court.
2.  Judges
Text
District Court shall be presided over by Judge Rebecca Ward, Division I, and Judge Jennifer Porter, Division II, and their successors in office.
3.  Jury Trial Periods
Text
Jury trials shall be conducted each Wednesday and other days as assigned by the Judges.
4.  Motion Days and Motion Practice
Text
(The following applies to all motions in either civil or criminal matters, except those permitted by law to be heard ex parte.)
(a)  Motion hour for civil matters shall be held each Friday morning at 11:15 a.m.
(b)  Motion hour for criminal matters shall be held each Monday in Division I at 1:30 p.m. and on Friday at 9:30 a.m., and each Tuesday, Wednesday, Thursday in Division II at 9:30 a.m., or as otherwise set by the Court upon proper motion.
(c)  The Clerk shall keep a motion docket in which there shall be docketed in the order filed all motions filed with the Clerk not later than 48 hours preceding the next civil or criminal motion day. Motions not meeting requirements will be set back, with the exception of bond motions. As a general guideline, the court may establish a schedule for the court docket as follows:

 MONDAYS: 1:30 p.m. Arraignments and Motions– Division I; Division II, 2nd, 4th Mondays 2:15 p.m. Probate, Division I 2:30 p.m. Hearings set by the Court only 6:30 p.m. Division I, 1st, 3rd, 5th Mondays-Night Court TUESDAYS: 9:30 a.m. Arraignments and Motions– Division II 10:00 a.m. Trials set by the Court only,  including jury Trials in Division I 10:15 a.m. Probate 1:30 p.m. Trials set by the Court only. WEDNESDAYS: 9:30 a.m. Arraignments and Motions– Division II 9:30 a.m. Jury trials or other hearings set by the Court only. 10:15 a.m. Probate THURSDAYS: 9:30 a.m. Arraignments and Motions– Division II 10:00 a.m. Juvenile, Trials set by the Court only. 10:15 a.m. Probate 10:30 a.m. Child Support Court– Division I 11:00 a.m. Trials set by the Court only. 1:30 p.m. Pre-Trials and Trials, Division I 2:30 p.m. Preliminary Hearings FRIDAYS: 9:30 a.m. Arraignments and Motions– Division I  10:00 a.m. Show Cause, Division I– 2nd, 4th Fridays Division II– 1st, 3rd, 5th Fridays 10:15 a.m. Probate 11:00 a.m. Trials/Jury Trials set by the Court only. 11:15 a.m. Civil Docket
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(d)  If a party is properly noticed for a motion, and is absent from the hearing of the motion without just cause, the Court may rule on such motion in the absence of the party.
5.  Assignment of Civil Actions for Trial
Text
(a)  The Clerk shall at all times maintain a trial calendar of jury and non-jury trials. Motions to set a case for trial will be governed by the provisions of these Rules and the rules of Civil Procedure.
6.  Procedure in Criminal Cases
Text
(a)  If it appears after inquiry and examination that a defendant is not financially able to employ an attorney and is otherwise eligible for the appointment of counsel to represent him, the court shall appoint the Office of Public Advocate as his counsel, subject to existing law and the regulations of that agency.
(b)  In the event a defendant shall insist upon representing himself without counsel, the defendant shall be brought before the Court and be examined by the Court concerning his understanding of the proceeding and possible consequences to him in the proceedings, his right to the assistance of counsel, and all other relevant matters. If the Court is convinced that defendant is aware of his rights and has waived them knowingly, voluntarily, and intelligently, the Court shall permit him to proceed without counsel and relieve any counsel previously appointed.
7.  Uncontested Cases:
Text
Uncontested cases shall include any agreed matter, default judgments and agreed orders or judgment. A case will be considered settled upon the filing of an agreed order and no hearing will be required on same.
8.  Contested Matters:
Text
A case is considered contested when either of the parties requests a hearing before the District Judge. Any testimony received in a contested matter shall be recorded electronically and preserved as a part of the Court record in said proceedings.
9.  Jury Selection:
Text
This court hereby adopts the procedures set forth in the “Administrative Procedures of the Court of Justice: part II, Jury Selection and Management, Section 5.
10.  Entry of Orders or Judgments and Service:
Text
The Order or Judgment, when signed by the Judge, shall be delivered to the clerk for entry. Notice of entry of the Order of Judgment shall be made by the Clerk in accordance with CR 77.04.
11.  Trial Briefs and Instructions:
Text
The parties upon directions of the Judge shall submit such a trial brief and such instruction as they expect to offer in a trial, but additional instructions may be offered at the trial at the close of the evidence, to conform to the proof or in the interest of justice, as provided by CR 51.
12.  Dismissal of Action and Failure to Prosecute
Text
When any action has remained on the Civil Docket for one (1) year without any step being taken which indicates an intention to prosecute said action, the Court, on motion of any party, or on the Court's own motion after notice to the parties, shall upon a hearing dismiss the action for lack of prosecution unless good cause is shown.
13.  Effective Dates
Text
These rules are adopted pursuant to the authority granted by SCR 1.040(3)(a), and they shall apply with full force and effect to all actions pending after the date of their promulgation by order of the Judge of the Bullitt District Court and approval by the Supreme Court of Kentucky.
All previous rules of this Court not consistent herewith are abolished.

Local Rules — Fifty-Sixth Judicial Circuit  and Family Law Rules Caldwell, Livingston, Lyon, and Trigg Counties
RULE 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE. 
Rule 101.  Introduction/Preface. 
Rule 102.  Effective Date. 
Rule 103.  Citation. 
Rule 104.  District Court. 
RULE 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING. 
Rule 201.  Trial Terms, Motion Hours, And Scheduling. 
Rule 202.  Stacking of Cases for Trial or Hearing. 
Rule 203.  Motion Days. 
Rule 204.  Motion Practice. 
Rule 205.  Discovery. 
Rule 206.  Pretrial Conferences. 
Rule 207.  Criminal Cases. 
Rule 208.  Courtroom Decorum. 
Rule 209.  Transfer/Change of Venue. 
Rule 210.  Faxed Copies of Pleadings. 
RULE 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS. 
Rule 301.  Adoptions. 
Rule 302.  Involuntary Termination of Parental Rights. 
RULE 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY. 
RULE 5.  PATERNITY. 
RULE 6.  DEPENDENCY, NEGLECT AND ABUSE. 
RULE 7.  DOMESTIC RELATIONS PRACTICE. 
Rule 701.  Domestic Relation Cases. 
Rule 702.  Uncontested Matters. 
Rule 703.  Domestic Relations Commissioner Practice. 
Rule 704.  Status Quo Orders, FCRPP 2(5). 
Rule 705.  Case Management Conference. 
Rule 706.  Time-Sharing/Visitation. 
Rule 707.  Mediation. 
Rule 708.  Family Counseling or Education. 
Rule 709.  Contempt Practice. 
Rule 710.  Domestic Relations Commissioner Practice. 
RULE 8.  STATUS OFFENSES. 
RULE 9.  MISCELLANEOUS. 
Rule 901.  Protection of Personal Identifiers. 
Rule 902.  Extraordinary Service Costs. 
Rule 903.  Enforcement of Rules. 
RULE 10.  MASTER COMMISSIONER PRACTICE. 
Rule 1001.  References to Master Commissioner. 
Rule 1002.  Orders of Sale. 
Rule 1003.  Judicial Sales. 
Rule 1004.  Fees. 
Appendix 1 
Appendix 2: FORM 1 & FORM 2 
Appendix 3: GUIDELINES FOR VISITATION/TIME-SHARING 
Appendix IV Status Quo Order 
RULE 1.  INTRODUCTION/ADMINISTRATIVE PROCEDURE.
Rule 101.  Introduction/Preface.
Text
Pursuant to the mandate of the Kentucky Supreme Court, these rules arc applicable to Caldwell, Livingston, Lyon, and Trigg Circuit Courts making up the 56th Judicial Circuit. These rules arc also applicable in the District Courts of this Circuit as shown in Rule 104 below.
Rule 102.  Effective Date.
Text
These rules will become effective upon their approval by the Chief Justice or the Kentucky Supreme Court.
Rule 103.  Citation.
Text
These rules may be cited as “Rules of the 56th Judicial Circuit” or abbreviated “LR.”
Rule 104.  District Court.
Text
The 56th Judicial Circuit has no separate family court division. Rules 4, 5, 6 and 8 below on Domestic Violence; Paternity; Dependency, Neglect and Abuse; and Status Offenses, respectively, therefore apply in the 56th Judicial District Courts and these are the only rules herein applicable to the 56th Judicial District Courts.
RULE 2.  COURT SCHEDULING/MOTION HOUR/PROCEDURES FOR FILING.
Rule 201.  Trial Terms, Motion Hours, And Scheduling.
Text
The 56th Judicial Circuit has continuous Court sessions. However, Grand Juries will be impaneled and Court terms will be as follows unless altered by Court Order:
 	(a)  Caldwell County — Second Monday in January, May, and September;
 	(b)  Livingston County — Second Monday in February, June, and October;
 	(c)  Lyon County — Second Monday in March, July, and November;
 	(d)  Trigg County — Second Monday in April, August, and December.
 	(e)  The Court may, in its discretion, establish other or additional terms of Court and set either civil or criminal matters for jury trials during special terms. In addition, the Court may schedule trials at times other than during a regular term of Court in each county so as to expedite the trying of cases.
Rule 202.  Stacking of Cases for Trial or Hearing.
Text
When a case is scheduled for trial or an evidentiary hearing on a clay certain on which another ease has been previously set, all attorneys shall assume that their case will be tried. The cases will be tried ill the order set. The Court will normally allow a case to be continued if the trial or hearing having immediate priority before it is not settled within three business days before the scheduled trial date. “Business days” means Monday through Friday, excluding holidays. The attorneys shall have the responsibility or ascertaining the status or cases which have priority over their case. Any case that is slacked but not tried shall be noticed by the Plaintiff's attorney (or the Movant's attorney) for rescheduling at the next available Motion Day in that county. It is the purpose of this provision to maximize the chances of a trial or evidentiary hearing date actually being utilized without causing undue hardship upon the attorneys and their clients.
Rule 203.  Motion Days.
Text
(1)  Except for legal holidays, Motion Days also commonly called “Rule Days” shall be heard by the Court according to the following schedule, unless otherwise ordered by the Court:
 	(a)  First Monday of each month—Lyon County (9:00 a.m. civil and 1:00 p.m. criminal).
 	(b)  First Tuesday of each month—Caldwell County (9:00 a.m. civil and 11:00 a.m. criminal).
 	(c)  First Wednesday of each month—Livingston County (9:00 a.m. civil case pretrial conferences and 1:00 p.m. family cases, including child support).
 	(d)  First Friday of each month at 9:00 a.m.—Kentucky State Penitentiary, Lyon Courtroom No. 2.
 	(e)  First Friday or each month at 1:00 p.m.—Caldwell County (family cases including child support).
 	(f)  Second Wednesday of each month—Trigg County (9:00 a.m. civil and 1:00 p.m. criminal).
 	(g)  Third Wednesday of each month—Livingston County (9:00 a.m. civil and 1:00 p.m. criminal).
 	(h)  Should a scheduled Motion Day fall upon a legal holiday, then the regularly scheduled Motion Day will be the same day as above but during the immediately following week if not already occupied by another regularly scheduled Motion Day. However, should a Lyon County Motion Day rail on a legal holiday the regular Motion Day for that month will then be the third Monday of that month.
(2)  Motion Days will generally adhere to the following schedule on the Motion Days as stated above for each county:
 	(a)  Uncontested adoptions—8:30 a.m. (to be scheduled in advance with the Court).
 	(b)  Civil matters (other than uncontested divorces and adoptions) —9:00 a.m.
 	(c)  Uncontested divorces—10:00 a.m. (or at the conclusion of the civil docket.)
(3)  Family case management conferences—Lyon and Trigg: regular Motion Day-10:00 a.m.; Caldwell: first Friday-2:00 p.m.; Livingston: first Wednesday-2:00 p.m.
(4)  Pretrial conferences in civil cases—Caldwell, Lyon and Trigg: regular Motion Day-10: 15 a.m.; Livingston: first Wednesday-9:00 a.m.
(5)  Involuntary termination pretrial conferences-Caldwell, Lyon, and Trigg: regular Motion Day-10:30 a.m.; Livingston: first Wednesday-1:00 p.m.
(6)  Criminal cases—1:00 p.m.
Rule 204.  Motion Practice.
Text
(1)  Deadline for filing motions. 
The Clerk in each county shall keep a motion docket in which there shall be docketed all motions filed with that Clerk, not later than 4:00 p.m. at least seven (7) calendar days before the scheduled Motion Day. (For example a motion in Lyon County must be filed by 4:00 p.m. all the Monday immediately before the first Monday of the month, the regularly scheduled Motion Day.) Except in extraordinary circumstances and by prior approval of the Court, motions filed within seven (7) calendar days before a scheduled Motion Day shall be heard on the next month's Motion Day and the Clerk shall place it on the next month's Motion Day docket, and counsel will be so informed by the Clerk.
(2)  Motion Service. 
Each motion shall be served on opposing counsel and party not represented by counsel and entitled to notice. “Service” shall be by the methods defined in CR 5.02.
(3)  No Testimony Heard. 
Ordinarily, other than uncontested dissolution cases which are held at the end of the regular civil docket or summary “show cause” testimony, no testimony will be heard on Motion Day. Any civil hearing requiring the taking of testimony should be scheduled with the Court for a separate date (and the scheduling may be done on Motion Day).
(4)  Brief Statement of Motion. 
There shall be filed with each motion a brief statement of the grounds for it, with citations of authorities relied upon, which may be set forth in the body of the motion or separate memorandum. If a party desires to respond or if the Court orders a response, the response to any motion shall be in similar form and shall be filed with the Clerk at least two (2) days prior to the scheduled hearing date and properly served upon opposing counsel, or party not represented by counsel and entitled to notice.
(5)  Tendered Order. 
Every motion or supporting memorandum or memorandum in opposition thereto shall be accompanied by a tendered separate proposed order granting the requested relief or denying the motion, as the case may be.
(6)  Attorney Absence. 
In the event that a motion is properly noticed and an attorney is absent at the time scheduled for the hearing on the motion, without giving appropriate notice to opposing counsel or the Court of such absence, the Court may rule on the motion even in the absence of such attorney and may consider the attorney's absence as a concession to the other party's position and an order may be entered against the non-appearing attorney's position. However, the Court will consider a properly filed response, memorandum, or affidavit in lieu of an attorney's presence.
(7)  Continued Motions. 
An attorney who will be unable to be present at the time set for a motion shall immediately contact the moving attorney and attempt to establish a mutually agreeable date and time for the hearing of the motion. Should this prove unsuccessful, an attorney or self-represented party desiring the continuance shall immediately file a motion lor a continuance in writing, stating the reasons lor the continuance, and shall serve a copy upon the opposing counsel. If no hearing can be scheduled prior to the date the motion was originally set for hearing the motion will be automatically continued until an agreed hearing date is scheduled or until the next regularly scheduled motion hour, whichever occurs first.
(8)  Telephonic Attendance. 
Motions not requiring proof may be scheduled lor telephonic hearing when authorized by the Court and agreement of the parties.
(9)  Motions for Default Judgment. 
Motions for Default Judgment lor failure of a party to appear need not be noticed lor a specific hearing date and the moving attorney need not appear in person. Should the Court determine that a hearing is helpful or necessary under CR 55.01, a hearing date will be assigned. All motions for Default Judgment shall comply with CR 55.01 and shall be accompanied by an appropriate certificate or verification that no papers have been served on Plaintiffs counsel by the Defendant in default; the date of service and type of service upon the Defendant(s); the balance due on the obligation; and a statement that to counsel's knowledge, no defaulting Defendant is currently a member of the Armed Services or under any legal disability. In addition, the moving attorney will ask the Circuit Clerk to forward the file to the Court for review and action.
(10)  Motions Under CR 78(2). 
A movant may bring a motion under the provisions of CR 78(2) which provides for the determination of motions without oral hearings upon brief written statements of reasons in support and opposition. The movant, in the Notice, Certificate of Service, or elsewhere in the motion, shall state that the motion is made under CR 78(2) and shall direct the opposing attorney's attention to the fact that under this local rule, the motion may be granted routinely by the Court ten (10) days after filing, unless an objection is received or a response filed. Should the party opposing the motion filed under this Rule wish to have an oral hearing on the question, that party may so state in their response and shall proceed to set the motion for a Motion Day at a given time or at such other time as may be scheduled with the Court and opposing attorneys.
Motions, other than for Default Judgments, shall be filed under CR 78(2) or specifically noticed for a scheduled Motion Day or arranged date. Motions which are not in compliance with one of these provisions may be considered defective and void.
A motion to set a case for trial shall not be brought under CR 78(2).
Time is computed pursuant to CR 6.01 with an additional 3 days added when service is by mail, pursuant to CR 6.05.
(11)  Post-Judgment Motions. 
 	(a)  Unless prior approval is given by the Court upon good cause shown, all motions to alter, amend, reconsider or vacate will be decided on the record without benefit of a hearing.
 	(b)  Motions for post-judgment relief, including family cases, shall be served upon the opposing party, in addition to any other required service.
(12)  Motion to Withdraw From Representation. 
A motion to withdraw as attorney shall be served on the client, in addition to any other required service. In the order accompanying the motion, counsel should also include a paragraph that the circuit clerk need not send the withdrawing attorney a copy of any additional filings after entry of the order of withdrawal. In withdrawing from representation of a client, counsel shall comply with SCR 3.130-1.16(KRPC 1.16) on Declining or Terminating Representation. A lawyer has not withdrawn from representing a client until an Order authorizing withdrawal has been signed and entered. Even after a matter has been concluded (such as a dissolution of marriage) best practice is for an attorney to file a Motion to Withdraw with Notice to the client and a tendered Order.
Rule 205.  Discovery.
Text
(1)  Motions For Discovery Orders. 
Counsel in civil cases shall have the duty to make a good faith effort to resolve by agreement among themselves any disputes which arise in the course of discovery. No motions pertaining to discovery shall be made to the Court unless there is appended to such motion or contained within it a certificate of counsel that he/she has conferred or corresponded with opposing counsel, that they are unable to reconcile their differences and that counsel has otherwise exhausted reasonable extrajudicial means in an effort to resolve discovery differences.
(2)  Depositions. 
 	(a)  Before noticing any deposition as required in the Kentucky Rules of Civil Procedure, counsel wishing to schedule any deposition shall first attempt to schedule an agreed date with opposing counsel of record. Counsel shall certify in the Notice that this requirement has been complied with or that attempts to schedule have been unsuccessful and shall state the reason why.
 	(b)  Upon appropriate motion of a party or by agreed order, a deposition may be videotaped and used in accordance with law including Civil Rule 30.02.
(3)  Discovery Materials including Written Interrogatories. 
 	(a)  In propounding interrogatories discovery requests, the requesting party will attempt to furnish the responding party with an electronic copy to facilitate answers without substantial retyping by any responding party to comply with number two (2) below.
 	(b)  In answering written interrogatories discovery requests served on a party, each interrogatory or request shall be restated followed by the answer and shall be subscribed and sworn by a party.
 	(c)  Discovery material will be filed and/or served in compliance with CR 5.06.
 	(d)  Answers and compliance with discovery requests need not be filed with the Court. Instead, a Notice of Service under the applicable Civil Rule shall be filed in the record.
 	(e)  Originals of depositions need not be filed with the Court. If not filed, the attorney who noticed the taking of the deposition shall be the custodian of the record as set out in CR 5.06. If testimony from the deposition is referred to in any motion before the Court then a transcript or condensed transcript may be filed with the motion in lieu of the original.
Rule 206.  Pretrial Conferences.
Text
(1)  Civil Cases. 
 	(a)  Pretrial conferences will be scheduled as a matter of course in all jury actions and upon the motion of either party or upon the Court's own motion, or as required pursuant 10 FCRPP 2(6)(b).
 	(b)  An attorney for each party who is fully familiar with the facts and who has the authority to settle the case or to agree to certain stipulations or facts shall attend a pretrial conference.
Rule 207.  Criminal Cases.
Text
(a)  Unless otherwise ordered (for example such as for persons incarcerated), all Defendants shall be arraigned in open Court on the Motion Day immediately following return of an indictment or information. Incarcerated persons shall be arraigned without unnecessary delay and as soon as practical after the indictment.
(b)  The Defendant and his/her attorney shall be present at the arraignment. If the Defendant is not represented by an attorney and is found to be indigent, the Court shall, before his/her arraignment, appoint counsel to represent him/her at the arraignment. The attorney appearing for the Defendant at the arraignment shall represent the Defendant in all future stages of the proceeding unless otherwise ordered. An attorney shall not withdraw from employment after arraignment in a criminal proceeding without permission of the Court and compliance with SCR 3.130-1.16.
(c)  Upon return or an indictment by the Grand Jury, the Court shall establish a bond for the defendant in accordance with applicable law. If the indictment is 011 an identical charge that the defendant has been released on bond from District Court a summons for the defendant to appear will generally be issued rather than a warrant of arrest. However since the return of the indictment is a new proceeding in Circuit Court this Court shall set bond in compliance with applicable law and shall not necessarily be bound by bond terms established in District Court.
(d)  At the arraignment the case may be scheduled lor a pretrial conference for the Motion Day following the next Motion Day after the arraignment (that is, approximately 60 days away) and will be set for trial at the nearest date approximately ninety (90) days after they arraignment. At the arraignment, an Order of Discovery and Pretrial Conference will normally be entered and the Commonwealth and defendant(s) shall comply with its terms.
(e)  Any post-judgment motion, including motions for shock probation, shall be filed under the ten (10) day rule, LR 204(j)(10), unless noticed for the next regular Motion Day after filing of the Motion. Unless otherwise approved by the Court, the defendant will not appear at the hearing lor shock probation and no additional testimony will ordinarily be heard.
Rule 208.  Courtroom Decorum.
Text
(a)  All attorneys and their clients who attend Motion Days shall remain outside the jury rail until their particular motion is called for heating. When each motion is called for hearing, the attorneys shall proceed to the lecterns (or counsel table if lecterns are unavailable) and shall argue the motion from their respective positions. During criminal motion days, the attorneys for the Commonwealth and for the Department of Public Advocacy may remain inside the well of the Court to expedite proceedings. The attorneys and parties shall not approach the bench without permission requested and granted. No smoking, food, or drink shall be permitted in the Courtroom. All settlement negotiations and plea bargaining will take place outside of the Courtroom itself or during periods when Court is in recess. Attorneys, if physically able, should stand when addressing the Court unless allowed to remain seated by permission of the Court.
(b)  Attorneys should be properly and respectfully attired including, for male attorneys, coats and ties, and for female attorneys, attire at the same level of formality. Hats, overcoats, raincoats, and umbrellas will be left outside the railing during hearings.
Rule 209.  Transfer/Change of Venue.
Text
When venue is changed or a case transferred on motion of a private party, after entry of the. Order, the party requesting the venue change or transfer must advance to the appropriate circuit clerk the postage costs for sending the record to the appropriate new circuit clerk. The record will be mailed upon receipt of payment by the appropriate clerk.
Rule 210.  Faxed Copies of Pleadings.
Text
(1)  Facsimile copies and accompanying documentation will be received by the clerk and filed in the same manner as if they were originals received in the mail. In other words, they will be entered upon receipt. Upon receipt of the original, which is still necessary to file, the clerk will attach it to the fax copy already of record.
(2)  The appropriately marked and entered facsimile copy will for all legal requirements be considered the same as if the original had been entered at that time, so long as the actual signed original is submitted by the filing party or attorney. The purpose of this rule is to facilitate timely filing, but there is no substitute for complying with the Civil Rules for filing of original documents.
RULE 3.  ADOPTIONS/TERMINATION OF PARENTAL RIGHTS.
Rule 301.  Adoptions.
Text
Adoptions, contested or uncontested, are to be scheduled with the Court on Motion.
Rule 302.  Involuntary Termination of Parental Rights.
Text
FCRPP 34(1) requires a Petitioner to obtain a pretrial conference in involuntary termination cases “immediately upon the filing of any petition.” In order to facilitate that within the 56th Judicial Circuit, the following steps should be taken:
 	(a)  Counsel for Petitioner will contact the Court's administrative assistant at (270)388-5182 to inform the Court that a case in the interest of  _____________________________________________________________________ , a child, has been filed in the  _____________________________________________________________________  Circuit Court.
 	(b)  The administrative assistant will then generate a simple scheduling Order for a pretrial conference so that it will get on the Court's calendar and the Clerk's calendar.
 	(c)  On the scheduled date, if counsel for the Petitioner requests in advance, he/she may appear telephonically by making arrangements with the Court's administrative assistant.
 	(d)  At that initial conference, if parties have been served and are represented, a bench trial date will be set to comply with the sixty day timeframe as nearly as possible.
 	(e)  In order to allow time for service of process and entry of appearance by counsel, including Guardians Ad Litem, the initial pretrial conference would be set in the second month following the filing of the Petition. For example, if the Petition to terminate parental rights was filed during the month of March, then the pretrial conference would be scheduled during the May Motion Day in the appropriate county.
 	(f)  The specific dates and times for the pretrial conferences would be:
Caldwell County—regular rule day, first Tuesday, at 10:30 a.m.
Livingston County—regular family rule day, first Wednesday, at 1:00 p.m.
Lyon County—regular rule day, first Monday, at 10:30 a.m.
Trigg County—regular rule day, second Wednesday, at 10:30 a.m.
RULE 4.  DOMESTIC VIOLENCE PROTOCOL AND 24 HOUR ACCESS POLICY.
Text
The Twenty-Four Hour Accessibility to Emergency Protective Orders and Local Joint Jurisdiction Domestic Violence Protocol for the 56th Judicial Circuit and District is incorporated by reference as Appendix 1 as if set out fully herein.
RULE 5.  PATERNITY.
Text
There are currently no separate local rules on paternity cases in the 56th Judicial District. For uniform statewide rules of procedure see FCRPP 14 and FCRPP 15.
RULE 6.  DEPENDENCY, NEGLECT AND ABUSE.
Text
There are currently no separate local rules on DNA cases in the 56th Judicial District. For statewide uniform rules of procedure see FCRPP 16 through FCRPP 31.
RULE 7.  DOMESTIC RELATIONS PRACTICE.
Rule 701.  Domestic Relation Cases.
Text
“Domestic relation” cases are commonly referred to as “family law” cases and includes those enumerated in FCRPP 1(2).
Rule 702.  Uncontested Matters.
Text
Uncontested hearings for dissolution of marriage, annulments, or legal separations, may be submitted for the next regular Motion Day or under LR 204(10) (10 day rule) with either a Notice of Submission or Motion to Submit so that the circuit clerk will calendar the case and bring it to the Court’s attention (Form 1 in Appendix 2 of these rules or similar document).
In order to comply with FCRPP 3(1) in dissolution actions an attachment to Motion to Submit with a checklist and certification must also be filed (Form 2 in Appendix 2 of these rules or other similar document).
While FCRPP 3(1)(a)(ii) requires a courtesy copy of the required items be submitted to the Judge, since the decrees will only be signed in the particular county where the case is pending, only the Motion or Notice to Submit need be courtesy copied to the court and that may be done electronically or via fax to minimize costs and expenses.
Pursuant to FCRPP 3(1)(a)(i)(D) filing of the Final Verified Mandatory Case Disclosure, AOC-239, may be waived by the Court upon request of a party in an uncontested case where no hearing is required.
In appropriate cases, where there has been no change from the Preliminary Mandatory Disclosure Statement, AOC-238, that fact can be so certified by counsel or sworn or affirmed by a party and that document may be used as a substitute Final Verified Mandatory Case Disclosure.
Rule 703.  Domestic Relations Commissioner Practice.
Text
Currently, the 56th Judicial Circuit does not operate with a Domestic Relations Commissioner.
Rule 704.  Status Quo Orders, FCRPP 2(5).
Text
FCRPP 2(5) provides that a Status Quo Order may be issued at the initial hearing. However, in the 56th Judicial Circuit, the initial court appearance may not occur for thirty days or more after the initial filing of an action for Dissolution of Marriage upon Motion with notice and opportunity to be heard. The Motion may also be filed under LR 204(10). Therefore, a Motion Requesting Entry of the AOC 237, Status Quo Order, may be filed with the Petition. The Motion must state that the Respondent has ten days to file an objection to entry of said Order. The clerk shall include a copy of the Motion for service with the Summons and Petition. If no objection is filed within 10 days of service of the Summons, Petition and Motion, the Status Quo Order will be entered by the Court. If a Status Quo Order is not requested by the Petitioner the Respondent may also seek a Status Quo Order at the initial court appearance or may file a motion as directed in this rule. However, the respondent must provide notice or the motion upon the petitioner without the assistance or the clerk. A copy or AOC-237 Status Quo Order as used in the 56th Judicial Circuit is shown as Appendix 4.
Rule 705.  Case Management Conference.
Text
(1)  The Case Management Conference (CMC) referred to in FCRPP 2(6)(b) will be scheduled upon filing of a Notice as follows:
 	(a)  Caldwell County on the regular Family Rule Day, 1st Friday of each month, at 2:00 p.m.
 	(b)  Livingston County, on the Family Rule Day, 1st Wednesday of each month, at 2:00 p.m.
 	(c)  Lyon County, on the regular Rule Day, 1st Monday of each month, at 10:00 a.m.
 	(d)  Trigg County, on the regular Rule Day, 2nd Wednesday of each month, at 10:00 a.m.
The Notice of Case Management Conference may be joined with a Motion to Set for Bench Trial (final evidentiary hearing).
(2)  Since FCRPP 2(6)(d) (b)(2) allows the Court to waive personal attendance of the parties at the CMC, the Court will routinely waive the personal appearance of the parties if requested by counsel.
Rule 706.  Time-Sharing/Visitation.
Text
The Visitation Guidelines of the 56th Judicial Circuit will continue to be used as a model and a copy is attached (Appendix 3) and incorporated by reference as if set out in full. These are a model and serve only as a basic guideline for the parties and parties are encouraged to reach an agreement upon time-sharing/visitation that is in the best interests of their child. These Guidelines are not a default schedule for the parties or the Court when the parties are unable to reach an agreement. The Court will continue to determine visitation on a case-by-case basis where there is no agreement between the parties.
Rule 707.  Mediation.
Text
Consistent with FCRPP 2(6)(a, b, c), mediation of contested issues is not mandated, but strongly encouraged, and will routinely be ordered by the Court prior to the trial.
Rule 708.  Family Counseling or Education.
Text
Consistent with FCRPP 3(5) 6(4). where there are minor children in any dissolution or custody proceeding, the Court may order the parents or custodians and children to participate in a Parent's Education Clinic and the children in a suitable education class. If ordered to attend the Parent Education Clinic, proof of attendance must be submitted with the Motion to Submit referred to above.
While the parties may choose their own parenting education classes unless specifically ordered by the Court, the Parent's Education Clinic of the 56th Judicial Circuit, Children of Divorce, is routinely held on the first Thursday of each month in the Lyon County Judicial Center and the Court or separate clerks may be contacted for specific dates and times. If the minor children are age 5 through 15, the “Kid's Time” classes are conducted at the same times and location as the Parenting Clinic.
Rule 709.  Contempt Practice.
Text
(1)  The preferred procedure in securing a rule for contempt is as follows:
 	(a)  A motion shall be filed, asking for the rule, supported by a sufficient affidavit or verification of the motion showing the applicant is entitled to the relief. A tendered order shall also be submitted.
 	(b)  When the motion and affidavit are filed, a rule will generally be issued ex parte by the Judge. The rule will recite that it is returnable before the Court at a day and time certain for the other party to appear and show cause why he/she should not be held in contempt.
 	(c)  The rule shall not come on for a hearing sooner than seven (7) days from the date the rule is issued and served, unless otherwise ordered; no rule shall come on for a hearing at all unless it has been served on the person alleged to be in contempt, in the manner provided for service of pleadings and other documents under CR 5.02, unless otherwise ordered. Where the opposing party is still represented by counsel, service will be made on counsel and on the party.
 	(d)  Incarceration resulting from a finding of contempt shall be imposed only after a hearing, at which time the Court shall permit additional evidence and may give any party found in contempt an opportunity to purge himself/herself of such contempt.
 	(e)  An alternate method on a contempt motion would be by simple motion and notice to opposing counsel and opposing party noticed for a day certain.
Rule 710.  Domestic Relations Commissioner Practice.
Text
Currently, the 56th Judicial Circuit does not operate with a Domestic Relations Commissioner.
RULE 8.  STATUS OFFENSES.
Text
There are no local rules relating to status offenses. For uniform statewide rules of procedure see FCRPP 37 through FCRPP 44.
RULE 9.  MISCELLANEOUS.
Rule 901.  Protection of Personal Identifiers.
Text
All pleadings must comply with the requirements of KRS Chapters 205, 403, 405, and 407 by providing the personal identifying information required in those chapters. However, where personal identifiers are required by statute or contained in other documents or exhibits filed with the court, parties shall comply with CR 7.03 by filing one copy from which any personal data has been redacted and filing an unredacted copy in a marked and sealed envelope. The clerk of the court shall allow the unredacted sealed copy of the pleading, document, or exhibit containing personal identifiers to be accessed only by a party to the case, an attorney of record in the case, a judge of the court or other authorized court personnel, a duly authorized employee or agent of the Cabinet for Health and Family Services involved in child support or protection matters attendant to the case, or a person authorized to view the copy by specific orders of the court. As used in this section, “personal identifier” means a Social Security number or tax-payer identification number, date of birth, or financial account number.
Rule 902.  Extraordinary Service Costs.
Text
Pursuant to CR 3.02(3), the following additional costs are assessed in cases requiring extraordinary services by the circuit court clerk:
A fee of $50.00 in civil cases in each instance in which the number of items filed surpasses 50 in number or a multiple thereof (the 51st item, 101st item, etc.) to be collected from the Plaintiff following entry of the judgment or final order and reimbursed to the paying party as a recoverable court cost pursuant to CR 54.04. Post-judgment documents are excluded from the computation.
A fee of $100.00 per day for each day of a civil jury trial in excess of four (4) days, to be collected from the party requesting the jury trial following entry of the judgment or final order and reimbursed to the paying party as a recoverable court cost pursuant to CR 54.04.
Rule 903.  Enforcement of Rules.
Text
These rules may be enforced by the Court's contempt power, and including levy of a fine against the party and/or attorney failing to comply. Any attorney who fails to pay the assessed fine, which has not been appealed or on which the appeal process has been completed, may be prohibited from practicing before the 56th Judicial Circuit Court until payment in full of such fine.
RULE 10.  MASTER COMMISSIONER PRACTICE.
Rule 1001.  References to Master Commissioner.
Text
Reference of cases shall be made to the Master Commissioner as provided by the Rules of Civil Procedure, by the Kentucky Revised Statutes, by these Rules, or by Court Order in individual cases.
Rule 1002.  Orders of Sale.
Text
(1)  Orders for the sale of property shall contain:
 	(a)  A complete caption setting forth the names of all parties to be bound by the judicial sale. Abbreviations such as “etc.” or “et al” shall not be used.
 	(b)  A legal description of the property sought to be sold, together with the source of title of the present owner or owners.
 	(c)  The address of the property sought to be sold or, if it is true, a recitation of the fact that the property has no address.
 	(d)  The dollar amount of the judgment on a day certain, together with the daily amount of accruing interest or contract rate of interest (if the order of sale is for the purpose of enforcing a judgment for money).
 	(e)  The names of all parties who are in default.
 	(f)  A statement that a party has certified that all entities having an interest in the property including any entities holding a mortgage or lien against the property have been named in the action.
(2)  Orders of sale may contain:
Special conditions of sale, for example, property to be sold on site; specific combinations of property containing multiple tracts; special advertising in addition to advertising required by statute.
(3)  A directive that the Master Commissioner execute marginal releases of mortgages and liens foreclosed and extinguished by reason of the judicial sale. If the order of sale contains such directive, its shall also contain the book and page number where each lien to be released is recorded.
(4)  A directive that the Master Commissioner pay all outstanding ad valorem taxes assessed against the property, provided that such directive also identifies the person or persons in whose name the property has been taxed, the year in which the tax is due, and the tax bill number.
(5)  Orders of sale shall not contain:
 	(a)  Specific dates on which the sale is to be conducted.
 	(b)  Designations of the auctioneer or appraisers to be used by the Master Commissioner, provided, however, if a party knows of any reason that an auctioneer or appraiser should be disqualified to serve in a particular case, such disqualification may be made a part of the order of sale.
Rule 1003.  Judicial Sales.
Text
(1)  The Master Commissioner will normally try to coordinate the sale date with the attorneys of record before scheduling the sale. Immediately following a sale, the Master Commissioner shall make his/her report to the Court which shall be noticed by the Clerk and shall lie over in accordance with CR 53.06. If a bond is required of the purchaser, the bond shall be filed along with the Commissioner's Report of Sale. Unless the Court otherwise directs in the Order of Sale, no bond shall be required of a purchasing creditor seeking to enforce its mortgage or lien on the property.
(2)  The Master Commissioner shall normally prepare the following documents in connection with any judicial sale: sale notice for advertising and posting; Commissioner's Report of Sale; Commissioner's Bill of Costs; Order of Confirmation; Order of Distribution; and Commissioner's Deed. When the facts of a particular case render it necessary or desirable that a party prepare any of these documents, that party or attorney shall coordinate the preparation with the Master Commissioner. All motions concerning any matter referred to the Master Commissioner shall be served on the Master Commissioner as if he/she were a party who had appeared in the action. When property is purchased by a person not a party to the action, all subsequent motions and reports concerning confirmation of the sale (including any objections to the Commissioners Report) shall be served on the purchaser in accordance with CR 5.02.
Rule 1004.  Fees.
Text
In order to be consistent within the 56th Judicial Circuit and to allow bidders at judicial sales more certainty for predicting actual Master Commissioner fees and costs, the Court will follow the Administrative Procedures of the AOC, Part IV for allowance of Master Commissioner fees.
Appendix 1
Text
Twenty-Four Hour Accessibility to Protective Orders and Local Joint Jurisdiction  Protocol  Fifty-Sixth Judicial Circuit and District  Caldwell, Livingston, Lyon, and Trigg
Pursuant to KRS 403.735 and KRS 456.030, and in compliance with Family Court Rule of Practice and Procedure Section IV, this local protective order protocol is established to ensure twenty-four hour accessibility to emergency protective orders (EPOS) and temporary interpersonal protective orders (TIPOs) and to establish written procedures for matters in which there may be joint jurisdiction between the Circuit/Family and District Courts.
 	I.  Uniform Protocol for Handling Cases 
 		A.  All petitions requested, completed and signed by persons seeking protection under KRS Chapter 403 or KRS Chapter 456 shall be made on form AOC-275.1, and shall be accepted and filed with the court. KRS 403.725, KRS 456.030.
 		B.  All protective order cases must be processed consistent with the rules and procedures set forth in the Kentucky Circuit Court Clerk's Manual.
 		C.  All cases will be assigned a “D” case number with the appropriate trailer number within the court case management system and may not be consolidated with any other case type.
 		D.  “No drop” policies which place limitations on a petitioner's right to modify or withdraw a petition for a protective order are not permitted. Pursuant to KRS 403.740 and KRS 456.060, any orders for relief issued directing or prohibiting any other actions that the court believes will be of assistance in eliminating future acts of domestic violence and abuse, dating violence and abuse, stalking, or sexual assault shall not order the petitioner to take any affirmative action.
 		E.  Cases may be reassigned within the judicial circuit and, pursuant to FCRPP 12, a case may be transferred to another circuit if there is a pending dissolution or custody matter. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 		F.  The court shall review a petition for a protective order immediately upon its filing. KRS 403.730, KRS 456.040. Petitioners shall not be sent away or left waiting for extended periods of time. Petitions should be reviewed within an hour of presentation to a judge or trial commissioner unless impossible due to no judge or trial commissioner being available.
 	II.  Twenty-four Hour Accessibility 
 		A.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner during regular business hours:
All circuit court clerks, 8 a.m. – 4 p.m.
All law enforcement, 8 a.m. – 4 p.m.
 		B.  The following agencies and officers are authorized to take protective order petitions and administer oaths to petitioner after regular business hours and weekends:
All law enforcement
 		C.  Upon receipt of a petition during regular business hours, the authorized agency/officer shall present the petition to the following:
District Judges
Trial commissioners
Circuit Judge
 		D.  Upon receipt of a petition after regular business hours, the authorized agency/officer shall present the petition to:
District Judges
Trial commissioners
Circuit Judge
 	III.  Assignment of Cases 
 		A.  Pursuant to KRS 403.735 and KRS 456.030, jurisdiction over petitions filed under this chapter is concurrent between district and circuit.
 		B.  The judge reviewing a petition for an order of protection shall indicate in the “Court Action” section of the petition whether the resulting action is a domestic violence action under KRS Chapter 403 or an interpersonal protective order action under KRS Chapter 456.
 		C.  The circuit clerk shall assign interpersonal protective order cases to the District Court.
 		D.  The schedule for hearings on protective orders is as follows:
Livingston - Tuesday, 9:00 a.m. 
Lyon - Monday, 9:00 a.m.
Trigg - Thursday, 8:30 a.m.
Caldwell - Thursday, 1:00 p.m.
 		E.  Cases may be reassigned or transferred between courts if it is determined that there are other actions pending or circumstances indicate that review by the other court is proper. KRS 403.725, KRS 456.030. If reassignment or transfer occurs, the issuing judge shall re-issue a summons until the matter may be heard by the receiving judge.
 	IV.  Contempt Proceedings 
 		A.  Pursuant to KRS 403.763 and KRS 456.180, civil and criminal proceedings for violation of a protective order for the same violation of a protective order shall be mutually exclusive. Once a criminal or contempt proceeding has been initiated, the other shall not be undertaken regardless of the outcome of the original proceeding.
 		B.  Petitioners seeking to initiate contempt proceedings should contact:
Circuit clerk – Mon – Fri, 8 a.m. to 4 p.m.
All law enforcement – after office hours
 		C.  No petitioner may be held in contempt for failure to appear at a domestic violence hearing or to prosecute a criminal violation of a protective order.
Appendix 2:
FORM 1 & FORM 2
Text

 FORM 1 COMMONWEALTH OF KENTUCKY  CIRCUIT COURT CIVIL ACTION NO.   -CI-  PETITIONER v.  MOTION TO SUBMIT RESPONDENT. ¨ Comes now the Petitioner and moves the Court to please take notice that this case is ready to be submitted to the Circuit Judge for entry of a Final Decree. NOTICE This Motion to Submit is brought under LR 4.02 (CR 78(2)) and will be decided by the judge without any oral hearing ten (10) days after filing, unless an opposing party files an objection or a request for an oral hearing. The undersigned certifies that the information contained on the attachment is true and correct. Dated this   day of  , 20 . Signature of Attorney CERTIFICATE OF SERVICE: I certify that a true copy of the foregoing has been served by regular mail, postage prepaid, to the following: Name  Address  City/State/Zip  On this   day of  , 20 . Mailing party or attorney
Click to view form.

 FORM 2 ATTACHMENT TO MOTION TO SUBMIT Checklist and Certification The undersigned provides the following information in compliance with FCRPP 3(1) and certifies that the information is true and correct under penalty of perjury: A. The parties were married on  , and separated on   . B. The Petition for Dissolution was filed  . C. The Respondent was served on or filed an entry of appearance and waiver on  . D. The Preliminary Verified Disclosure Statement AOC-238 was filed with the Clerk on  . The Final Verified Disclosure Statement, AOC-239. or Affidavit has been filed with this Motion to Submit pursuant to FRCPP 3(3)(b); or has been waived pursuant to LR 702. or, has been waived by the Court pursuant to FCRPP 3(1)(a)(i)(D); or, is being filed with this Motion to Submit since it was not initially filed with the clerk pursuant to FCRPP 2(3). Also, the Final Verified Disclosure Statement AOC-239 was filed with the Clerk on  ; or is not required by FCRPP 3(3)(b) when the parties agree and no hearing is held. E. The parties do/do not (circle one) have minor children of this marriage. If they do and the parties are ordered to attend divorce education/parenting class/kids time class, then copies of certificates of completion of the class as required by LR 708 were filed in the record on   or are attached with this Motion to Submit. F. The Separation Agreement/Property Settlement Agreement, if any, acknowledging the agreement between the parties was filed in the record on   or is attached with this Motion to Submit. G. The written Deposition or Affidavit, executed under oath, by either party setting forth the testimony required at a hearing as required by KRS 403.025 (irretrievable breakdown and residency) as well as confirmation that the parties have lived apart for in excess of sixty (60) days and that there has been no material change in circumstances of the parties since the filing of this action or since taking any proof in this action, was filed in the record on   or is attached with this Motion to Submit. H. If there are minor children, sixty (60) days have elapsed from the date of service of summons, the appointment of a Warning Order Attorney, or the filing of the entry of appearance or responsive pleading by Respondent, whichever occurred first (KRS 403.044). I. The written waiver of the right to a hearing executed by both parties was filed with the Clerk on   or is attached with this Motion to Submit. J. If either party has requested restoration to a former name, that request is in writing and was filed in the record or is attached with this Motion to Submit. K. If there are minor children of this marriage, a Child Support Worksheet and a Uniform Child Support Order (AOC-152) are submitted with this Motion to Submit. L. A proposed Findings of Fact, Conclusions of Law, and Decree of Dissolution of Marriage is submitted with this Motion to Submit. M. In default cases where the Respondent has been properly served but failed to appear, pursuant to FRCPP 3(2) and: (a) no answer or pleading has been received by the moving party or counsel; (b) the Respondent was personally served more than twenty days before this Motion to Submit or, if served through a warning order attorney, the warning order attorney has filed his report and more than fifty days have elapsed since the appointment of the warning order attorney; (c) a copy of this Motion to Submit has been served on the Respondent at his/her last known address and the Respondent is not on active military duty. Dated this   day of  , 20 . ATTORNEY FOR PETITIONER/RESPONDENT
Click to view form.
Appendix 3:
GUIDELINES FOR VISITATION/TIME-SHARING
Text

 COMMONWEALTH OF KENTUCKY 56TH JUDICIAL CIRCUIT GUIDELINES FOR VISITATION/TIME-SHARING Effective February 1, 2009 Absent serious endangerment, it is in the best interest of all children to have a healthy relationship with both their mother and father. When parents divorce and no longer live in the same home, it is necessary to establish a schedule which affords both parents an opportunity to nurture and cultivate their relationships with the children. The preferred option is for the parents through communication with each other and concern for their own children's best interest to establish an arrangement that maximizes the benefit to the children. If the parties are unable to agree, the following Guidelines provide a basic minimum structure for reasonable visitation in all cases other than joint custody with equal time-sharing. The Court encourages all parents to consider all parenting and custodial options in order to arrive at the best interests for their children and in order to minimize the trauma of divorce for those children. In these Guidelines, the word “children” includes the singular, child. The term “custodial parent” includes the “sole custodian” in whose home the children reside as well as the “primary residential parent” in joint custody/shared custody situations (other than joint custody with equal time-sharing). The “non-custodial parent” is the other parent. 1. The non-custodial parent will be allowed to exercise visitation on alternate weekends from Friday evenings at 6:00 p.m. to Monday mornings at 8:00 a.m. and Thursday evenings following the weekend visit from 5:30 p.m. to 7:30 p.m. The non-custodial parent shall return the children to the custodial parent, school, or daycare at the above times, persons or places or such other times, persons or places as the parties may agree. 2. The children, and/or the custodial parent, have no duty to wait for the visiting parent for more than thirty (30) minutes past the start of the scheduled visitation time. A parent more than thirty (30) minutes late shall forfeit that visitation period. If either party is going to be more than thirty (30) minutes late, that party shall give reasonable notice to the other party. Reasonable or unreasonable failures to pick up or provide the children for visitation on time or give reasonable notice of tardiness will subject a party to sanctions by the Court. 3. For the purpose of visitation, the following six holidays shall be divided between the parents: (1) President's Day (2) Martin Luther King Day (3) Easter (4) July 4th (5) Memorial Day Weekend (6) Labor Day Weekend Other holidays of importance to the family shall also be divided between the parents. In the odd-numbered years (e.g. 2009, 2011, etc.), the custodial parent shall have the children on the odd-numbered holidays (left column), and the non-custodial parent shall have visitation on the even-numbered holidays (right column). In the even-numbered years (e.g. 2010, 2012, etc.), the non-custodial parent shall have the children on the odd-numbered holidays and the custodial parent shall have visitation on the even-numbered holidays. Visitation shall be from 9:00 a.m. to 9:00 p.m. unless the children are in school that day in which case visitation shall be from 5:00 p.m. to 9:00 p.m. 4. Each year at Christmas the custodial parent shall have the children on Christmas Day and the non-custodial parent shall have the children from 1:00 p.m. to 9:00 p.m. on Christmas Eve. The non-custodial parent shall also have the children from December 26th until 2:00 p.m. on New Years Day, provided the children are returned to the custodial parent not less than 12 hours before they are to return to school. 5. On Mother's Day, the mother shall have the children and on Father's Day, the father shall have the children regardless of who was scheduled to have the children for that specific weekend. Visitation shall be from 9:00 a.m. to 9:00 p.m. 6. Summer: For children less than one (1) year old, the alternate weekends and alternate Thursday visitation shall continue during the months of June and July, and in addition, the noncustodial parent shall have three (3) days in June, which shall be added to that parent's first alternate weekend in June, and three (3) days in July, which shall be added to that parent's first alternate weekend in July. For children one (1) and (2) years old, the non-custodial parent shall have visitation beginning on the first Saturday in June beginning at 8:00 a.m. and ending the following Saturday at 8:00 a.m.; on the third Saturday in June beginning at 8:00 a.m. and ending at 8:00 a.m. the following Saturday; on the first Saturday in July beginning at 8:00 a.m. and ending the following Saturday at 8:00 a.m.; on the third Saturday in July beginning at 8:00 a.m. and ending at 8:00 a.m. the following Saturday. The non-custodial parent shall not have alternate weekend visitation or alternate Thursday evening visitations during the months of June and July. For children three (3) years and older, provided each child has his/her 3rd birthday before June 1st of the current year, the non-custodial parent shall have the following visitation: June 10th, beginning at 8:00 a.m. and ending June 26th at 8:00 p.m.; and July 10th beginning at 8:00 a.m. and ending July 26th at 8:00 p.m. The non-custodial parent shall not have alternate weekend visitation or alternate Thursday evening visitations during the months of June and July. The custodial parent shall not schedule camps or other activities during the non-custodial parent's periods of summer visitation, without the express written permission of the non-custodial parent. If the child's third (3rd) birthday is June 2 or later of the current year, then the visitation for children three (3) years and older shall not begin until the following year. This visitation shall take place each year until the child becomes eighteen (18) years of age. 7. A child will celebrate his/her birthday in the home of the custodial parent, unless it falls on a visitation day. In the event the non-custodial parent does not have the children on their birthday, an additional, non-scheduled visitation day shall be granted so that the non-custodial parent may celebrate the children's birthday, if desired. 8. In odd-numbered years, the non-custodial parent shall have the children who are enrolled in school for a week of any spring break from school which the children may have, provided the children are returned to the custodial parent not less than 24 hours before they are to resume school. Should Easter fall during a spring break when the children are with the custodial parent and it is the non-custodial parent's turn to have visitation with the children for Easter vacation, then an additional non-scheduled visitation day shall be granted to the non-custodial parent. 9. In odd-numbered years, the non-custodial parent will have the children for the Thanksgiving holiday. Visitation shall begin on the last day of school before Thanksgiving break at 5:00 p.m. until 7:30 p.m. Sunday evening following Thanksgiving. For children between the ages of six (6) months and one (1) year visitation shall begin at 9:00 a.m. Thanksgiving day and end at 7:00 p.m. Saturday. For children that are not yet enrolled in school, the non-custodial parent shall have visitation from 9:00 a.m. Thursday morning until 7:30 p.m. Sunday evening. 10. In even-numbered years, the non-custodial parent may have visitation during the fall break on the last day of school at 5:00 p.m. and ending at 7:30 p.m. on the evening before school starts at the end of fall break. 11. For children under the age of six (6) months, visitation shall be shorter in duration but more frequent, so as to encourage the bonding of both parents with the children. 12. Each party shall share equally in transportation and/or the cost of transportation for visitation. 13. Mail or Telephone Contacts: Both parties shall be allowed to contact the children freely by any and/or all available mail, e-mail, texting, cell phone and by telephone at reasonable times and frequencies. 14. Absent a prior written agreement between the parties, the residence of the children is not to be removed from the Commonwealth of Kentucky without first obtaining an Order from the Court. 15. Both parents agree to use their best efforts to exercise their visitations and scheduling with the best interests of their children in mind so that the children may participate in their school and extra-curricular activities. 16. Absent a court order to the contrary, the non-custodial parent shall have equal access to all school, medical, and psychological records, activities, programs, etc. The custodial parent shall use his/her best efforts to keep the non-custodial parent informed of all these activities.
Click to view form.
Appendix IV
Status Quo Order
 AOC-237 Doc. Code OSQ Rev. 1-11 Page 1 of 1 Case No.  Commonwealth of Kentucky Court  Court of Justice  www.courts.ky.gov County  FCRPP 2 STATUS QUO ORDER Division  IN RE: THE MARRIAGE OF: PETITIONER AND  RESPONDENT IT IS HEREBY ORDERED: Except as shall be necessary to pay reasonable living expenses, neither party shall sell, encumber, gift, bequeath or in any manner transfer convey or dissipate any property, cash, stocks or other assets currently in their possession or control of another person, company, legal entity or family member without an order of the Court or an agreed order signed by both parties or their attorneys. Neither party shall cancel any health, life, automobile, casualty or disability insurance currently covering themselves or a family member or change the named beneficiaries on such policies prior to receiving permission of the court to do so or filing an agreed order signed by both parties or their attorneys. Other Orders: Neither party will incur additional debt in his or her own name or the name of the other party without a court order provided that either party may incur reasonable debt associated with day-to-day living expenses incurred by that party. When Incurring debt for day-to-day living expenses, each party should keep in mind that they are in a dissolution of marriage proceeding and therefore each party will have to account for each expense incurred before the final dissolution. Each party should consult with their respective attorney before Incurring any debt which might violate the spirit or the letter of this Order. Date     Judge Distribution: Court File      Petitioner/Attorney for Petitioner      Respondent/Attorney for Respondent
Click to view form.

Local Rules — Fifty-Seventh Judicial Circuit  Russell and Wayne Counties 
Chapter I. General. 
Chapter II. Criminal Proceedings. 
Chapter III. Civil Proceedings — General.  
Chapter I.
General.
A.  Motion Days. 
B.  Master Commissioners. 
C.  Domestic Relations Cases. 
D.  Fees of the Domestic Relations Commissioner. 
E.  Time Zones. 
F.  Submission of Cases to the Court. 
G.  Setting of Cases for Trial. 
H.  Pre-Trial Conference. 
I.  Pre-Trial Statements. 
J.  Labeling of Exhibits. 
K.  Trials. 
L.  Settled Cases. 
M.  Copies to be Sent to Court Reporter. 
N.  Service of Subpoena by Law Office Personnel or Party. 
A.  Motion Days.
Text

 Russell County: CIVIL  — First Wednesday after second Monday   (9:00 a.m., c.s.t. all day) First Tuesday after fourth Monday   (9:00 a.m., until noon) CRIMINAL  — First Tuesday after second Monday   (9:00 a.m., c.s.t. all day) First Tuesday after fourth Monday   (1:00 p.m., c.s.t.) Wayne County: CIVIL  — Second and fourth Monday   (9:00 a.m., e.s.t. until noon) CRIMINAL  — Second and fourth Monday   (1:00 p.m., e.s.t.)
Click to view table.
B.  Master Commissioners.
Text

 The Master Commissioner for the Russell Circuit Court is: Hon. Robyn Hays P.O. Box 636 Russell Springs, Kentucky 42642 (270) 866-4500 PHONE (270) 866-4554 FAX The Master Commissioner for the Wayne Circuit Court is: Hon. John P. Jones, II (also Domestic Relations Commissioner for Wayne County) 129 Michigan Avenue Monticello, Kentucky 42633 (606) 348-9381 PHONE (606) 348-5178 FAX The Domestic Relation Commissioner for Russell County is: Hon. Jeff Loy P.O. Box 14  Jamestown, Kentucky 42629 (270) 343-5503 PHONE
Click to view table.
C.  Domestic Relations Cases.
Text
(1)  Circuit Clerks shall not file a Divorce Petition unless it is accompanied by the Vital Statistics Information Sheet signed by the attorney. The petitioner shall file a sworn disclosure statement within 15 days after the filing of the Petition for Dissolution of Marriage and it shall include an itemized listing of all marital property and its value, all debts and the amounts, all property claimed as nonmarital and the basis of the claim, the income of each party and other information the petitioner may believe will assist in making a proper disposition of the property. Respondent may refute this in the Answer with a sworn counter disclosure statement or the petitioner's itemized listing will be accepted as agreed or stipulated. Nothing contained herein shall prevent an individual from proceeding with pro se representation and said individual proceeding pro se shall comply with the same provisions as if he or she were represented by an attorney.
(2)  The Domestic Relations Commissioner shall hear all contested and uncontested matters arising from actions for the dissolution of marriage, child custody, support and maintenance under KRS Chapter 403, except that incarceration resulting from a finding of contempt shall be imposed only after a hearing before the Court at which time the Court shall permit additional evidence and shall give the party charged with contempt an opportunity to purge himself or herself of such contempt. Proceedings for restraining orders and injunctions shall be heard only by the Court.
(3)  The Domestic Relations Commissioner-will preside over hearings on post-judgment motions in domestic relations matters to enforce or modify a final decree of child support, custody, or visitation and maintenance or disposition of marital property.
(4)  Petitions for adoption or termination of parental rights will not be referred to the Domestic Relations Commissioner.
(5)  The Domestic Relations Commissioner shall have the authority to make recommendations to the Judge regarding motions for temporary orders of custody, support and maintenance.
(6)  The Domestic Relations Commissioner shall make final findings and recommendations forty-five (45) days from the date an action is submitted to the said Domestic Relations Commissioner.
(7)  Prior to the filing of a motion to be heard before the Domestic Relations Commissioner, counsel for the moving party shall contact the Domestic Relations Commissioner to schedule a time for the hearing on the motion and inform the Domestic Relations Commissioner of the anticipated length of the hearing. The time, date, and place of the hearing shall be included in the notice served upon the opposing parties. If the matter to be heard is resolved prior to the time of a hearing, the Domestic Relations Commissioner shall be promptly notified.
(8)  All post-judgment motions in domestic relations cases filed more than six months following the entry of the final decree should be accompanied by a Fifty Dollar ($50.00) filing fee to be paid to the Clerk of the respective Circuit Courts in the 57th Judicial Circuit.
(9)  That all motions filed within this Circuit, Domestic Relations Division, shall be accompanied by a Forty Dollar ($40.00) non-refundable filing fee, which shall be due and payable to the Commissioner who hears the motion, or, if the motion is not heard, to the docket of the Commissioner.
(10)  That all motions pertaining to Domestic Relations matters shall be placed on the Domestic Relations Commissioners docket unless specifically placed upon the Circuit Judge's docket at the Judge's direction.
D.  Fees of the Domestic Relations Commissioner.
Text
The Domestic Relations Commissioner shall be entitled to compensation for matters heard by or referred to him as follows:
The Domestic Relations Commissioner shall receive a fee of $15.00 for an uncontested divorce. This sum shall be paid to the Circuit Clerk upon final submission of the action. The fees of the Domestic Relations Commissioner will be treated as part of the court costs in final decrees. Uncontested divorces may be submitted by deposition or oral evidence.
For any hearing the commissioner shall receive a fee of $60.00 per hour, assessed at a rate of $15.00 for each quarter hour or part thereof. Such fees shall be paid through the office of Circuit Court Clerk to the commissioner and shall be due on the fifth working day following the conclusion of the hearing. No more than $600.00 shall be assessed in any case regardless of the number and length of hearings unless recommended by the Circuit Judge and approved by the Chief Justice for extraordinary circumstances shown. If a case is reopened additional fees totaling not more than $200.00 may be assessed. No more than $15.00 shall be assessed in any uncontested divorce.
The Domestic Relations Commissioner may waive the collection of fees.
E.  Time Zones.
Text
The 57th Judicial Circuit is comprised of Russell and Wayne Counties. Russell County is in the central time zone, Wayne County is in the eastern time zone. References are made in accordance.
F.  Submission of Cases to the Court.
Text
Cases may be submitted to the Court pursuant to motion on Rule Day or at any time on a joint motion. In either event, the office of the Circuit Clerk shall be notified when a case is ready for the Court to take under submission.
G.  Setting of Cases for Trial.
Text
Motions to set a case for trial may be made on any Rule Day and shall contain a certification that the case will be ready for trial by the trial date. If the case is set, and no party has filed a motion for continuance before 28 days prior to the trial date, the Court may impose sanctions resulting from any continuance thereafter granted.
H.  Pre-Trial Conference.
Text
A party may move for a pre-trial conference at the time the case is set for trial or at any time from the setting of the trial date until 14 days from the date of trial by an appropriate motion on Rule Day.
I.  Pre-Trial Statements.
Text
(1)  Provisions.  Pre-trial compliance statements shall be filed by all parties 28 days before the trial date. All exhibits which may be used at trial shall be listed and copies, if feasible, shall be attached to the pre-trial statement. All exhibits which cannot be attached to the pre-trial statement shall be made available for inspection by opposing counsel at a convenient location designated in the pre-trial statement. All witnesses and expert witnessed who may be used at trial shall be listed, along with their addresses and telephone numbers. Also, as to each expert witness who has not been deposed, the pre-trial statement shall state the subject matter on which the expert is expected to testify and shall state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.
In jury trial actions, the parties shall submit jury instructions with the pretrial statement. These instructions may be revised by the parties, with final jury instructions presented to the Court five (5) days prior to trial.
(2)  Sanctions.  Failure to file the pre-trial statement timely may result in the Court denying the use of any witness at trial other than the parties.
Failure to comply with the substantive provisions of this rule may result in the Court denying the use of any witnesses for whom the substantive provisions have not been met.
J.  Labeling of Exhibits.
Text
All exhibits intended for use at trial shall be labeled for identification purposes prior to trial.
K.  Trials.
Text
All trials start promptly at 9:00 a.m.
L.  Settled Cases.
Text
When any action which is set for trial is settled, the parties shall immediately notify the office of the Circuit Clerk of this fact.
M.  Copies to be Sent to Court Reporter.
Text
A copy of any Notice of Appeal, Designation of Record or Order to Proceed in forma pauperis shall be sent to the Court Reporter or Circuit Clerk by the attorney filing same. Any party desiring a transcript shall notify the Court Reporter or Circuit Clerk in a timely manner of the date by which said transcript is needed.
N.  Service of Subpoena by Law Office Personnel or Party.
Text
To the extent that the sheriff would be compensated for similar service, service of subpoena by law office personnel or a party will be considered as costs when assessing costs.
Chapter II.
Criminal Proceedings.
A.  Appearances and Arraignments. 
B.  Representation in Criminal Cases. 
A.  Appearances and Arraignments.
Text
Arraignment will be held on the first Rule Day following a Grand Jury session at 9:00 a.m. in all counties. The Court will order that a Grand Jury transcript be provided to the defendant and will issue a Discovery Order covering preliminary matters. This, of course, does not preclude the defendant from making any motion for further discovery at the criminal motion hour on any Rule Day.
B.  Representation in Criminal Cases.
Text
Once an attorney appears for a defendant in a criminal case, he or she shall not be allowed to withdraw as counsel thereafter, except upon a showing of extraordinary circumstances.
Chapter III.
Civil Proceedings — General. 
A.  Applicability of Other Chapters. 
B.  Motion Hours. 
C.  Motion and Notice. 
D.  Filing of Interrogatories and Requests for Admission. 
E.  Taking Depositions by Video Tape. 
A.  Applicability of Other Chapters.
Text
The provisions of Chapter I above apply to all civil proceedings.
B.  Motion Hours.
Text
Civil matters shall be assigned for times certain by the Circuit Court Clerk of the county where the motion is to be heard.
C.  Motion and Notice.
Text
(1)  Filing and Service of Motion and Notice.  Each motion to be made on a Rule Day, except uncontested matters under Chapter IV shall be filed in the office of the Circuit Clerk five (5) days preceding the Rule Day for which the motion is initially set. Each motion shall be served on opposing counsel or a party, if not represented by counsel, at least five (5) days preceding the Rule Day for which the motion is initially set if service is by mail. Service shall be effected five (5) days preceding the Rule Day for which the motion is initially set if service is effected by delivery pursuant to CR 5.02.
(2)  Scheduling Motions.  Any attorney desiring to set a motion, shall contact the appropriate Circuit Court Clerk's Office. The attorney shall notify the Circuit Court Clerk's Office of the approximate time required to hear the motion. The attorney shall also send a copy of the motion to the Circuit Judge. Failure to comply with the above provisions shall result in the motion not being heard on the date and time specified.
Child support actions initiated by the County Attorney's Office shall be filed by the office of the County Attorney related to calculation of child support and noticed for 10:00 a.m. prevailing time.
(3)  Filing and Service of Responsive Motions.  Each responsive motion shall be filed in the office of the Circuit Clerk five (5) days preceding the Rule Day for which the original motion is initially set. Each responsive motion shall be served on opposing counsel or a party, if not represented by counsel, at least five (5) days preceding the Rule Day for which the original motion is initially set if service is effected pursuant to CR 5.02.
(4)  Computation of Time for Filing and Service.  Time for filing and service of motions and responsive motions shall be computed in accordance with CR 6.01.
D.  Filing of Interrogatories and Requests for Admission.
Text
Pursuant to these local rules, all interrogatories and responses thereto and all requests for admission and answers or objections thereto shall be filed on record in the office of the Circuit Clerk.
E.  Taking Depositions by Video Tape.
Text
Either party may take any or all depositions by video tape, with said depositions to be taken pursuant to the terms and conditions of the attached “Order Regarding Videotape Depositions”. However, only the cost of the stenographic transcript will be considered in assessing costs.

 COMMONWEALTH OF KENTUCKY 57 th JUDICIAL CIRCUIT  CIRCUIT COURT CASE NO.  PLAINTIFF(S) VS. DEFENDANT(S) ORDER FOR VIDEO DEPOSITION ************************************** The Plaintiff is hereby granted permission to take any depositions for proof by video. The video deposition to be taken shall be under the following protective provisions: (1) At the beginning of the taking of the deposition, the operator of the video camera will focus on each person present at the taking of the deposition and such person shall be identified to the jury. Thereafter, the camera will focus on the witness only, whether the interrogation be direct or cross-examination. (2) The camera will remain stationary at all times during the deposition and will not “zoom” in or out on the witness or any other person present at the deposition except those times during the deposition when the witness is displaying for the jury's viewing exhibits or other pieces of demonstrative proof that can only be fairly and reasonably seen on the video tape by use of the camera “zooming” in on said evidence. The purpose of this clause is so that the camera will not “zoom” in on the witness solely to give unfair or undue influence upon the words of the witness and does not apply to the “zooming in” for the other purposes described above. (3) The deposition will be stenographically transcribed in addition to the videotape recording. (4) The videotape itself will be available for the Court and any and all counsel to compare the stenographic transcript with the videotape transcript. If discrepancies appear between the stenographic transcript and the videotape recording, the discrepancies will be resolved by agreement of counsel or ruling of the Court if counsel cannot agree. The decision on the manner in which to handle the discrepancies insofar as the videotape is concerned will be included in the agreement of counsel or ruling of the Court. (5) Testimony to which objections are sustained by the Court will be electronically erased – both as to picture and to sound – from the videotape. Objections which are overruled will be subject to further order of the Court as to whether the picture and sound of the objection itself shall be presented to the jury. (6) Admissibility of the tape may be objected to by any counsel if a review of the finished tape reveals any technical errors giving undue emphasis to the testimony of the witness which would unfairly prejudice the side objecting; or if the general technical quality of the tape is so poor that its being viewed by the jury would be unfairly prejudicial to the side so objecting. (7) Before presentation to the jury, the Court will instruct the jury that they give no more or no less weight to the testimony of the witness than if he were present in court testifying. This   day of  ,  JUDGE,  CIRCUIT COURT
Click to view form.

Local Rules — Fifty-Eighth Judicial District  Marshall County
1.  Citation of Rules. 
2.  Judges. 
3.  Jury Trial Periods. 
4.  Motion Days and Motion Practice. 
5.  Assignment of Civil Actions for Trial. 
6.  Procedure in Criminal Cases. 
7.  Uncontested Cases. 
8.  Contested Matters. 
9.  Jury Selection. 
10.  Entry of Orders or Judgments and Service. 
11.  Trial Briefs and Instructions. 
12.  Dismissal of Action and Failure to Prosecute. 
13.  Effective Dates. 
1.  Citation of Rules.
Text
These rules may be cited as “RMDC” or Rules of the Marshall District Court.
2.  Judges.
Text
District Court shall be presided over by Judge Dennis R. Foust and his successors in office.
3.  Jury Trial Periods.
Text
(a)  Jury trials shall be conducted during the following periods of each year:
 	(1)  During the term of January, February and March of each year, the term shall commence on the first Thursday of January and shall be held each Thursday throughout the next three months.
 	(2)  During the term of April, May, and June, the term shall commence on the first Thursday of April and shall be held each Thursday throughout the next three months.
 	(3)  During the term of July, August, and September, the term shall commence on the first Thursday of July and shall be held each Thursday throughout the next three months.
 	(4)  During the term of October, November, and December, the term shall commence on the first Thursday of October and shall be held each Thursday throughout the next three months.
(b)  The Court may, at its discretion, establish other or additional days of court and set either civil or criminal matters for the jury trials during any terms.
4.  Motion Days and Motion Practice.
Text
(The following applies to all motions in either civil or criminal matters, except those permitted by law to be heard ex parte .)
(a)  Motion hour for civil matters shall be held each Monday afternoon at 1:00 p.m.
(b)  Motion hour for criminal matters shall be held each Wednesday afternoon at 1:00 p.m.
(c)  The Clerk shall keep a motion docket in which there shall be docketed in the order filed all motions filed with the Clerk not later than Thursday NOON preceding the next civil motion day and not later than Friday NOON preceding the next criminal motion day. As a general guideline, the court may establish a schedule for the court docket as follows:
 Mondays – 9:00 a.m.—Juvenile Court Mondays – 1:00 p.m.—Civil, Probate, Forcible Detainer Tuesdays – 8:30 a.m.—Domestic Violence Wednesdays – 9:00 a.m.—Traffic, Misdemeanor, Felony arraignments and Pre-Trial conferences Wednesdays – 1:00 p.m.—Criminal Motions and hearings Thursdays – 9:00 a.m.—Jury trials or other hearings set by court only 2nd & 4th Fridays – 9:00 a.m.—Small Claims 3rd Fridays – Motions on DUI cases
Click to view table.
(d)  If a party is properly noticed for a motion, and is absent from the hearing of the motion without just cause, the Court may rule on such motion in the absence of the party.
5.  Assignment of Civil Actions for Trial.
Text
(a)  The Clerk shall at all times maintain a trial calendar of jury and nonjury trial. Motions to set a case for trial will be governed by the provisions of these Rules and the rules of Civil Procedure.
6.  Procedure in Criminal Cases.
Text
(a)  If it appears after inquiry and examination that a defendant is not financially able to employ an attorney and is otherwise eligible for the appointment of counsel to represent him the Court shall appoint the office of Public Advocate as his counsel, subject to existing law and the regulations of that agency.
(b)  In the event a defendant shall insist upon representing himself without counsel, the defendant shall be brought before the Court and be examined by the Court concerning his understanding of the proceedings and possible consequences to him in the proceedings, his right to the assistance of counsel, and all other relevant matters. If the Court is convinced that defendant is aware of his rights and has waived them knowingly, voluntarily, and intelligently, the Court shall permit him to proceed without counsel and shall by written order relieve any counsel previously appointed.
7.  Uncontested Cases.
Text
Uncontested cases shall include any agreed matter, default judgments and agreed orders or judgments. A case will be considered settled upon the filing of an agreed order and no hearing will be required on same.
8.  Contested Matters.
Text
A case is considered contested when either of the parties request a hearing for the District Judge. Any testimony received in a contested matter shall be recorded electronically and preserved as a part of the Court record in said proceedings.
9.  Jury Selection.
Text
This Court hereby adopts the procedures set forth in the “Administrative Procedures of the Court of Justice: Part II, Jury Selection and Management, Section 5,” to be implemented as follows:
 	(a)  The computer services of the Kentucky Board of Elections (Office of the Secretary of State) may be used rather than Jury Commissioners at the discretion of the Judge of the Circuit Court.
10.  Entry of Orders or Judgments and Service.
Text
The Order or Judgment, when signed by the Judge, shall be delivered to the clerk for entry. Notice of entry of the Order of Judgment shall be made by the Clerk in accordance with CR 77.04.
11.  Trial Briefs and Instructions.
Text
The parties upon directions of the Judge shall submit such a trial brief and such instructions as they expect to offer in a trial, but additional instructions may be offered at the trial at the close of the evidence, to conform to the proof or in the interest of justice, as provided by CR 51.
12.  Dismissal of Action and Failure to Prosecute.
Text
When any action has remained on the Civil Docket for one (1) year without any step being taken which indicates an intention to prosecute said action, the Court, on motion of any party, or on the Court's own motion after notice to the parties, shall upon a hearing dismiss the action for lack of prosecution unless good cause is shown.
13.  Effective Dates.
Text
These rules are adopted pursuant to the authority granted by SCR 1.040(3)(a), and they shall apply with full force and effect to all actions pending after the date of their promulgation by order of the Judge of the Marshall District Court and approval by the Supreme Court of Kentucky.
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